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MODERN APPELLATE PRACTICE 

CLARIFIED 


O VER 150.000 Appeal and Error questions have been determined by our 
courts since the C.J.S. volumes covering the subject were published 20 years 
ago. In addition, modem statutes and court rules have made many great changes 
in the mode and manner of appellate review. These facts have necessitated a com¬ 
plete revision of this important practice title. 

Every effort has been made to reduce the tremendous case load to a 
concise statement of the law, so that a minimum amount of time must be devoted 
to finding the entire law on any given point. While there are some points which 
are so well established that they have become almost axiomatic, such as the rule 
that an appellate court will not review an exercise of discretion in the absence oi 
an abuse thereof, the subject is by no means a static one. The wealth of material 
on the subject, instead of being a time-consuming burden, now, through these 
convenient new volumes, merely leads to greater certainty in appellate practice. 

The thousands of times the courts have quoted and cited C.J.S. Appeal and 
Error attest to its authoritative nature and to its description by the courts as £< A 
thoroughly dependable text work.” (McCullen, Presiding Judge, in Stone v. 
Boston, St. Louis Court of Appeals, Mo., 218 S.W.2d 783, 787). 

The many excellent features of the original volumes have been retained. 
Additional factual reading notes and new sections have been added in order to 
incorporate and integrate more appropriately the later decisions. A completely 
revised and up-to-date Descriptive-Word-Index has been prepared which will 
lead you to the precise case in point. 
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CORPUS JURIS 
SECUNDUM 

VOLUME FOUR A 


APPEAL AND ERROR 

This Title includes review by superior tribunals of judicial action of inferior tribunals in general, 
and, more particularly, such review of decisions of courts of record in civil actions, by removal of the 
cause to the higher court by appeal or writ of error, or by hearing on a case made and reported or cer¬ 
tified by the lower court, or on exceptions taken in the lower court; nature and scope of the remedy and 
of appellate jurisdiction in general; proceedings in the trial court to make objections to its action avail¬ 
able on appeal, writ of error, etc.; proceedings to take and perfect appeals, sue out writs of error, etc., 
and effect thereof and of supersedeas or stay pending appeal, error, etc.; removal of cause, record, etc., 
to higher court; hearing and determination of appeals, writs of error, exceptions, etc., effect of decisions 
thereon, and proceedings on such decisions; and liabilities on and enforcement of securities given to per¬ 
fect appeal or obtain supersedeas, stay, etc. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis . 

I. NATURE AND FORM OF REMEDY, §§ 1-38 

II. NATURE AND GROUNDS OF APPELLATE JURISDICTION, §§ 39-45 

III. DECISIONS REVIEWABLE, §§ 46-166 

A. In General, §§ 46-49 

B. Dependent on Nature or Form of Proceeding, §§ 50-52 

C. Dependent on Amount in Controversy, &§ 53-90 

1. In General, §§ 53-55 

2. Jurisdiction Irrespective of Amount in Controversy, §§ 56-64 

3. Character and Application of Pecuniary Restrictions, §§ 65-67 

4. Shovuing and Determination of Amount or Value, §§ 68-90 

a. IN GENERAL, §§ 68-73 

b. PARTICULAR CONSIDERATIONS IN DETERMINATION OF AMOUNT OR VALUE, §§ 74-90 

D. Dependent on Nature and Scope of Decision, §§ 91-152 

1. In General, §§ 91-111 

2. Decisions as to Particular Matters, §§ 112-139 

3. Decisions in Particular Actions or Proceedings, §§ 140-150 

4. Decisions of Intermediate Appellate Courts, §§ 151-152 

E. Dependent on Rendition, Form, or Entry of Judgment, Order, or Decree, §§ 153-166 


4A C. J.S. 


See also descriptive word index in volume containing end of this Title 
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4A C.J.S. 


IV. EIGHT OF REVIEW, ?§ 167-227 

A. Persons Entitled, 167-2'J5 

1. G;nc,j!?rMci?!cs.n 167-183 

2. Particular Litigants and Persons in Particular Relations, §§ 184-205 
E. Deprivation or Loss of Right, §§ 206-227 . 

1. In General, §§ 206-209 

2. JFaiver cr Estoppel and Agreements Affecting Right, §§ 210-225 

3. Waiver of Objections to Right of Appeal, §§ 226-227 

V. PRESENTATION AND RESERVATION IN LOWER COURT OF GROUNDS OF REVIEW, 

§§ 225-390 

A. Necessity and Sufficiency in General, §§ 228-243 
E. Objections and Motions and Rulings Thereon, §§ 244-322 

1. Necessity and Sufficiency, §§ 244-319 

a. in general, §§ 244-253 

b. RELATING TO PARTICULAR MATTERS OR PROCEEDINGS, §§ 254-319 

2. Necessity for Riding on Objections,§% 320-322 

C. Exceptions, §§ 323-351 

1. In General, § 323 

2. Necessity and Sufficiency, §§ 324-344 

3. Time of Taking or Noting Exceptions, §§ 345-347 

4. By Whom Taken, §§ 348-349 

5. Waiver of Exceptions, §§ 350-351 

D. Motions for New Trial, §§ 352-388 

1. Necessity and Sufficiency in General, §§ 352-365 

2. Necessity and Sufficiency of Motion as to Particular Errors or Rulings, §§366—388 

E. Cases or Questions Reserved, Certified or Reported, §§ 389-390 

VI. PARTIES, §§ 391-424 

A. In General, § 391 

B. Appellants or Plaintiffs in Error, §§ 392-397 

C. Appellees, Respondents, or Defendants in Error, §§ 398-401 

D. Intervention, §§ 402-403 

E. Transfer or Devolution of Interest, §§ 404-405 

F. Death of Party, §§ 406-412 

G. Designation and Description, §§ 413-417 

H. Defects, Objections, and Amendments, §§ 418-424 

VTL REQUISITES AND PROCEEDINGS FOR TRANSFER OP CAUSE, §§ 425-604 

A. In General, §§ 425-427 

B. Time for Taking and Perfecting, §§ 428-462 

1. In General, §§ 428-438 

2. Commencement of Period of Limitation, §§ 439-448 

3. Effect of Disability or Death of Party or Counsel, §§ 449-452 

4. What Constitutes Taking and Perfecting Proceedings, §§ 453-454 

5. Effect of Delay in Taking or Perfecting Proceedings, §§ 455-460 

6. Premature Appeal or Other Proceeding for Review, §§ 461-462 

C. Application for and Allowance of Appeal or Writ of Error §§ 463-495 

D. Payment of Costs and Fees, §§ 496-498 ' 

See also descriptive word index in volume containing end of this Title 
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APPEAL & ERROR 


VII. REQUISITES AND PROCEEDINGS TOR TRANSFER OF CAUSE—Continued 

E. Bond, Undertakings, and Other Security, §§ 499-573 

1. Definitions, Nature, and Object, §§ 499-500 

2. Necessity , §§ 501-525 

a. in general, §§ 501-510 

b. DEPOSIT IN LIEU OF BOND OR UNDERTAKING, §§ 511-512 
C. EXEMPTIONS, §§ 513-520 

d. PROCEEDINGS IN FORMA PAUPERIS, §§ 521-525 

3. Requisites and Sufficiency of Bond or Undertaking, §§ 526-566 

a. IN general, §§ 526-531 

b. parties, §§ 532-538 

C. FORM AND CONTENTS, §§ 539-541 

d. AMOUNT OF PENALTY AND CONDITIONS, §§ 542-546 

e. SUPERSEDEAS BOND OR UNDERTAKING COMBINED WITH, OR OPERATING AS, APPEAL 

BOND OR UNDERTAKING, §§ 547-548 

f. execution, §§ 549-554 

g. APPROVAL, §§ 555-561 

h. DELIVERY, FILING, AND SERVICE OR NOTICE, §§ 562-566 

4. Amendments and New or Additional Bonds or Undertakings, §§ 567-571 

5. Waiver, §§ 572-573 

F. Writ of Error, Citation, or Notice, §§ 574-595 

1. Necessity of Appellate Process or Notice, §§ 574-576 

2. Writ of Error , §§ 577-584 

3. Citation or Other Process, §§ 585-589 

4. Notice of Appeal, §§ 590-594(7) 

5. Effect of Failure to Serve Process or Give Notice and Waiver , § 595 

G. Entry or Docketing, §§ 596-600 

H. Appearance in Appellate Court, §§ 601-604 

VIII. EFFECT OF TRANSFER OF CAUSE OR PROCEEDINGS THEREFOR, §§ 605-624 

IX. SUPERSEDEAS OR STAY OF PROCEEDINGS, §§ 625-679 

A. Definition, § 625 

B. Operation of Appeal or Writ of Error as Supersedeas or Stay, §§ 626-628 

C. Right to Supersedeas or Stay, §§ 629-632 

D. Allowance by Court, Judge, or Clerk, and Issue of Writ, §§ 633-642 

E. Bond or Other Security, and Counter Bond, §§ 643-657 

F. Modification or Vacation of Supersedeas or Stay, §§ 658-661 

G. Operation and Effect of Supersedeas or Stay and Proceedings in Violation There¬ 

of, §§ 662-674 

H. Proceedings in Violation of Supersedeas or Stay, §§ 675-677 

I. Effect of Failure to Obtain Supersedeas or Stay, §§ 678-679 

X. RECORD AND PROCEEDINGS NOT OF RECORD, §§ 680-1216 
A. Matters to be Shown by Record, §§ 680-728 

1. In General, § 680 

2. Jurisdiction of Appellate Court, §§ 681-690 

3. Jurisdiction of Lower Court, §§ 691-692 

4. Proceedings Sustaining Judgment, Order, or Decree, §§ 693-701 

5. Evidence, §§ 702-705 

6. Filing of Papers Part of Record, § 706 

7. Making and Filing of Bill of Exceptions, Case, or Statement, §§ 707-708 

8. Grounds of Review and Presentation and Reservation Thereof, §§ 709-726 

9. Proceedings of Intermediate Courts, §§ 727-728 


See also descriptive word index in volume containing end of this Title 
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X. RECORD AND PROCEEDINGS NOT OF RECORD—Continued 

E. Scope and Contents of Record, §§ 729-7S4 

C. Necessity of Bill of Exceptions, Case, or Statement of Facts, §§ 785-801 

D. Contents, Maxing, and Settlement of Bill of Exceptions, §§ 802-909 

1. In General U 802-806 

2. Cases in IIhich Allowable, §§ S07-S13 

3. Firm of Bill and Number Required , §§ 814-S17 

4. Contents of Bill , §§ 818-837 

5. Construction and Operation of Bill §§ 838-839 

6. Settlement, Filing, Service of Bill, §§ 840-890 

a. in general, §§ S40-843 

b. manner of settlement, §§ 844-850(7) 

c. notice of settlement or filing thereof, §§ 851-852 

d. time of settlement, §§ 853-870 

e. SIGNING AND SEALING, §§ 871-873 

f. filing, §§ 874-877 

g. SERVICE, §§ 87S-SS1 

h. MANDAMUS TO COMPEL SETTLEMENT, §§ 8S2-8S9 

1. APPEAL OR OTHER PROCEEDING TO REVIEW REFUSAL TO SETTLE, § 890 

7. Amendment and Correction of Bill , §§ S91-901 

8. Alterations and Mutilations , §§ 902-903 

9. Quashing or Striking out Bill y §§ 904-909 

E. Contents, Making, and Settlement of Case or Statement of Facts, §§ 910-972 

1. In General , §§ 910-915 

2. Scope and Sufficiency, §§ 916-928 

3. Making , Filing, and Serving Proposed Case or Statement, §§ 929-938 

4. Proposed Amendments or Counter Case or Statement, §§ 939-942 

5. Settlement and Signing by Court or Judge, §§ 943-963 

6. Filing after Settlement, §§ 964-966 

7. Agreed Case or Statement, §§ 967-968 

8. Quashing or Striking Case or Statement, §§ 969-972 

F. Contents, Making, and Settlement of Certificate of Evidence, §§ 973-978 

G. Report by Trial Judge of Facts Found, §§ 979-981 

H. Abstracts of Record, §§ 9S2-1019 

1. In General, §§ 982, 983 

2. Making and Preparing, §§ 984-985 

3. Scope and Sufficiency, §§ 986-999 

4. Addiiio7ial or Counter Abstract of Appellee, §§ 1000-1004 

5. Agreed Abstracts, §§ 1005-1006 

6. Amended and Supplemental Abstracts, §§ 1007-1011 

7. Striking, §§ 1012-1013 

8. Briefs of Evidence, §§ 1014-1019 

L Making, Form, and Requisites of Transcript or Return, §§ 1020-1053 

1. In General, §§ 1020-1024 

2. Preparation of Transcript, §§ 1025-1030 

3. Scope and Sufficiency, §§ 1031-1050 

a. form and arrangement, §§ 1031-1036 

b. matters included, §§ 1037-1050 

4. Paper Books, § 1051 

5. Supplemental Transcript or Return, §§ 1052-1053 

J. Authentication and Certification, §§ 1054-1077 

K. Printing, Transmission, Filing, and Service of Copies, §§ 1078-1099 

1. Printing or Typing, §§ 1078-1081 


See also descriptive word index in volume containing end of this Title 

4 



4A C.J.S. 


APPEAL & ERROR 


X. RECORD AND PROCEEDINGS NOT OF RECORD —Continued 

K. Printing, Transmission, Filing, and Service of Copies—C ontinued 

2. Transmission and Filing, §§ 10S2-1095 

3. Service of Copies, §§ 1096-1099 

L. Defects, Objections, Amendments, and Corrections, §§ 1100-1141 

1. Effect of Defects or Omissions, §§ 1 ICO—1113 

2. Objections, Amendment, and Correction, §§ 1114-1126 

3. Waiver and Cure of Defects or Objections, and Striking, §§ 1127-1132 

4. Certiorari or Other Proceedings to Bring Up Record, §§ 1133-1141 

M. Conclusiveness and Effect, and Conflict in Record, §§ 1142-1153 

N. Questions Presented for Review, §§ 1154-1205 

O. Matters Not Apparent of Record, §§ 1206-1216 

XI. ASSIGNMENT OF ERRORS, §§ 1217-1310 

A. In General, § 1217 

B. Necessity for Assignment and Effect of Failure to Make or File, §§ 1218-1242 

1. In General, §§ 1218-1220 

2. Applications of Rule, §§ 1221-1237 

3. Exceptions to Rule, §§ 1238-1242 

C. Form and General Requisites, §§ 1243-1247 

D. Joint and Several Assignments, §§ 1248-1250 

E. Specification of Errors and Scope and Effect of Assignment, §§ 1251-1279 

1. In General, §§ 1251-1259 

2. Application of Rules to Particular Rulings or Assignments, §§ 1260-1279 

F. Filing, Annexing to Record, and Service, §§ 1280-1282 

G. Defects, Objections, and Amendment, §§ 1283-1286 

H. Pleading to Assignment and Joinder in Error, §§ 12S7-1298 

I. Assignments of Cross Errors, §§ 1299-1310 

XII. BRIEFS, §§ 1311-1345 

A. In General, §§ 1311-1315 

B. Form and Requisites, §§ 1316-1332 

C. Reply Briefs, and Supplemental, Additional, or Amended Briefs, §§ 1333-1334 

D. Printing or Typewriting, and Service of Briefs, §§ 1335-1336 

E. Filing of Briefs, §§ 1337-1342 

F. Matters Admitted or Not Controverted, §§ 1343-1345 

Xm. DISMISSAL, WITHDRAWAL, OR ABANDONMENT, §§ 1346-1394 

A. Dismissal or Withdrawal in General, §§ 1346-1352 

B. Grounds for Dismissal, §§ 1353-1365 

C. Motion to Dismiss, §§ 1366-1380 

D. Order of Dismissal and Dismissal Without Prejudice, §§ 1381-1383 

E. Effect of Dismissal, §§ 1384-1386 

F. Abandonment, §§ 1387-1390 

G. Vacating Order and Reinstatement, §§ 1391-1394 

XIV. DOCKETS, CALENDARS, AND PROCEEDINGS PRELIMINARY TO HEARING, §§ 1395- 
1399 

XV. HEARING AND REHEARING, §§ 1400-1452 

A. Hearing, §§ 1400-1407 

B. Rehearing, §§ 1408-1452 

1. Power to Grant, Nature of Right, and Purpose of Rehearing, §§ 1408-1410 
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XV. HEARING AND REHEARING—Continued 
B. Rehearing —Continued 

2. Grounds for Rehearing, §§ 1411-1427 

3. Application for Rehearing, §£ 1428-1444 

4. Order Granting Rehearing, §§ 144c-—1-446 

5. Scope end Conduct of Hearing and Relief Granted, §§ 1447-1452 


XVI. REVIEW, §§ 1453-1S34 

A. Scope and Extent in General, §§ 1453-1490 

B. Interlocutory, Collateral and Supplementary Proceedings and Questions, §§ 1491— 

1496 

C. Parties Entitled to Allege Error, §§ 1497-1516 

1. In General, §§ 1497-1500 

2. Estoppel to Allege Error, §§ 1501-1516 

D. Amendment, Additional Proofs, and Trial of Cause Anew, §§ 1517-1532 

1. Amendments and Additional Proofs, §§ 1517-1523 

2. Trial De Novo, §§ 1524-1532 

E. Presumptions, §§ 1533-1582 

F. Discretion of Lower Court, §§ 1583-1641 

1. In General, §§ 1583-1585 

2. Questions Reviewable, §§ 15S6-1641 

a. PARTIES, PROCESS, AND PLEADINGS, §§ 1586-1587 

b. provisional remedies and interlocutory or other proceedings before trial, 

§§ 15SS-1600 

c. selection and impaneling of jury, §§ 1601-1602 

d. proceedings at trial, §§ 1603-1618 

e. new trial or rehearing, §§ 1619-1628 

f. proceedings following judgment, §§ 1629-1632 

g. appeal or other proceeding for review, §§ 1633-1635 

h. costs and fees, §§ 1636-1637 

i. miscellaneous matters, §§ 1638-1641 

G. Questions of Fact, Verdicts, and Findings, §§ 1642-1675 

1. I?i General, §§ 1642-1646 

2. Verdicts, §§ 1647-1655 

3. Findings of Court, §§ 1656(1)—1664 

4. Findings of Referee, Master, Commissioner, or Auditor, §§ 1665-1670 

5. Dismissal, Nonsuit, Direction of Verdict, or Demurrer to Evidence, §§ 1671- 

1672 

6. Decision on Motion for New Trial, §§ 1673-1674 

7. Refusal to Find Facts, § 1675 

H. Harmless Error, §§ 1676-1800 

1. General Rules, §§ 1676-1679 

2. Nature and Form of Remedy, and Parties and Process, §§ 1680-1682 

3. Pleadings, §§ 1683-1694 

4. Interlocutory Proceedings, §§ 1695-1700 

5. Extraordinary or Provisional Remedies, §§ 1701-1704 

6. References, §§ 1705-1706 

7. Selection and Impaneling of Jurors, §§ 1707-1708 

8. Conduct of Trial or Hearing in General, §§ 1709-1714 

9. Rulings as to Evidence in General, §§ 1715-1720 

10. Rulings in Respect to Witnesses, §§ 1721-1723 

11. Admission of Evidence, §§ 1724-1738 

12. Exclusion of Evidence, §§ 1739-1754 


See also descriptive word index in volume containing end of this Title 

6 


4A C. J. S. APPEAL & ERROR 

XVI. REVIEW —Continued 

H. Harmless Error—C ontinued 

13. Dismissal, Nonsuit, Demurrer to Evidence, or Direction of Verdict, §§ 1755-175S 

14. Submission or Withdrawal of Issues, Questions, or Special Interrogatories, §§ 1759- 

1762 

15. Instructions to Jury, §§ 1763-1777 

a. ERROR IN INSTRUCTIONS GIVEN, §§ 1763(1)-1773(4) 

b. REFUSAL OR MODIFICATION OF INSTRUCTIONS, §§ 1774-1777 

16. Declarations of Law, §§ 1778-1779 

17. Conduct and Deliberations of Jury, §§ 1780-1783 

18. Verdicts, §§ 1784-1785 

19. Findings of Fact and Conclusions of Law, §§ 17S6-1791 

20. Motion for NewTrial or Rehearing, §§ 1792-1793 

21. Judgment, Decree, or Order, §§ 1794-1796 

22. Proceedings after Judgment, §§ 1797-1800 

I. Error Waived in Appellate Court, §§ 1801-1805 
T. Decisions of Intermediate Courts, §§ 1806-1820 
K. Subsequent Appeals, §§ 1821-1834 

XVII. DETERMINATION AND DISPOSITION OF CAUSE, §§ 1835-2003 

A. In General, §§ 1835-1845 

B. Affirmance, §§ 1846-1873 

1. On Motion, §§ 1846-1847 

2. On Hearing, §§ 1848-1873 

a. grounds and effect of affirmance, §§ 184S-1857 

b. conditional affirmance, §§ 185S-1S71 

c. rendering final judgment or directing further proceedings, §§ 1872-1873 

C. Modification, §§ 1874-1885 

D. Reversal, §§ 1886-1952 

1. Grounds, §§ 1886-1914 

2. Scope and Extent of Relief in General, §§ 1915-1923 

3. Rendering or Ordering Final Judgment, §§ 1924-1932 

4. Ordering New Trial or Other Proceeding in Lower Court, §§ 1933-1948 

5. Compelling or Directing Restitution, § 1949 

6. Effect of Reversal, §§ 1950-1952 

E. Rendition, Form, and Entry of Judgment, §§ 1953-1957 

F. Mandate and Proceedings in lower Court, §§ 1958-1994 

1. Mandate or 0'ther Order of Remand, §§ 1958-1962 

2. Effect in Lower Court of Decision of Appellate Court, §§ 1963-1964 

3. Powers and Duties of Lozver Court Generally, §§ 1965-1968 

4. Amendments, §§ 1969(1)—1972 

5. Proceedings after Remand, §§ 1973-1976 

6. Enforcement of Judgment, § 1977 

7. Rendition and Entry of Judgment as Directed, §§ 1978-1979 

8. Restitution, §§ 1980-1985 

9. New Trial, §§ 1986-1992 

10. Failure to Follow Decision or Comply with Mandate , §§ 1993-1994 

G. Jurisdiction and Proceedings of Appellate Court after Remand, §§ 1995-2003 

XVIII. LIABILITIES ON BONDS AND UNDERTAKINGS, §§ 2004-2095 

A. In General, § 2004 

B. Liability Dependent on Validity and Sufficiency of Bond, §§ 2005-2041 

1. Execution and Contents of Instrument, §§ 2005-2015 
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XVIIL LIABILITIES ON BONDS AND UNDERTAKINGS—Continued 

B. Liability Dependent on Validity and Sufficiency of Bond —Continued 

2. Parties , §§ 2016-2020 

3. Approval of Bond, § 2021 

4. Waiver of Directory Requirements, §§ 2022-2026 

5. Delivery and Filing , §§ 2027-2029 

6. Consideration , §§ 2030-2036 

7. Estoppel to Assert Defenses , §§ 2037-2041 

C. Performance or Breach of Conditions, §§ 2042-2062 

1 . Condition to Prosecute with Effect , §§ 2042-2047 

2. Condition to Pay or Satisfy Judgment, §§ 204S-2050 

3. Nonperformance Excused and Sureties Discharged , §§ 2051-2060 

4. Effect of Other Bond in Same Proceeding, §§ 2061-2062 

D. Extent of Liability, §§ 2063-2074 

E. Actions, §§ 2075-2086 

F. Summary Remedies, §§ 2087-2094 

G. Assignment of Bond or Judgment, § 2095 


Sub-Analysis 

VH. REQUISITES AND PROCEEDINGS FOR TRANSFER OF CAUSE—p 65 

A. In General — p 65 

§ 425. Compliance with statutory requirements in general—p 65 

426. Rules of court—p 68 

427. Cross appeals or writs of error—p 69 

B. Time for Taking and Perfecting— p 69 

1. In General —p 69 

§ 428. Compliance with statutory limitations in general—p 69 

429. Legislative power to prescribe or change time—p 73 

430. Prospective or retrospective operation of statutes—p 74 

431. Limitations applicable to particular actions or proceedings, judgments, or¬ 

ders, or decrees—p 76 

432. Limitation of review of particular questions—p 84 

433. Effect of appeal as to intermediate orders or decrees—p 84 

434. Successive appeals—p 86 

435. Cross appeals or proceedings in error—p 87 

436. Appeal against codefendant—p 88 

437. Appeals by different parties—p 88 

438. Effect of becoming party after judgment or order—p 89 

2. Commencement of Period of Limitation —p 89 
§ 439. In general—p 89 

440. Completeness or finality of decision—p 90 

441. Effect of motion for new trial or rehearing, bill of review, etc.—p 94 

442. Effect of motion to vacate or modify judgment, order, or decree—p 108 

443. Effect of vacating or suspending judgment and stay of execution—p 111 

444. Effect of time for or delay in preparing bill of evidence and exceptions—p 112 

445. From rendition or entry of judgment, order, or decree—p 112 

446. From end of term—p 122 

447. From service of notice or copy of judgment, order, or decree—p 122 

448. From settlement of case—p 127 
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vn. REQUISITES AND PROCEEDINGS FOR TRANSFER OF CAUSE—Continued 

B. Time for Taking and Perfecting—C ontinued 

3. Effect of Disability or Death of Party or Counsel —p 127 
§ 449. Disability in general—p 127 

450. Persons excepted—p 128 

451. Disability of one or more of several parties—p 128 

452. Death of party or counsel—p 129 

4. What Constitutes Taking and Perfecting Proceedings —p 129 
§ 453. In general—p 129 

454. Particular acts necessary—p 131 

5. Effect of Delay in Taking or Perfecting Proceedings —p 131 
§ 455. In general—p 133 

456. Plea or motion raising objection—p 133 

457. Who may raise objection—p 139 

458. Extension of time and relief in case of failure to proceed in time—p 140 

459. Proceedings in error after time for appeal—p 151 

460. Suspensive and devolutive appeals—p 152 

6. Premature Appeal or Other Proceeding for Review —p 152 
§ 461. In general—p 152 

462. Fast bill of exceptions—p 158 

C. Application for and Allowance of Appeal or Writ of Error— p 159 

§ 463. Necessity for allowance—p 159 

464. By whom allowed—p 164 

465. -Authority of court or judge in general—p 164 

466. - In vacation or at chambers—p 166 

467. -Allowance by clerk of court—p 167 

468. Time of application or allowance in general—p 167 

469. Prayer and allowance in open court—p 168 

470. Notice of application—p 169 

471. Petition or other application, affidavit, and specification of errors—p 169 

472. - Necessity for petition or application—p 169 

473. - Necessity for affidavit—p 171 

474. - By whom made—p 171 

475. -Form, requisites, and sufficiency in general—p 172 

476. - Designation of court, cause, or parties—p 174 

477. - Description of judgment, order, or decree—p 175 

478. - Allegations of interest—p 176 

479. - Specification or assignment of errors or reasons for appeal—p 176 

480. - Prayer for reversal—p 178 

481. - Signature, verification, and jurat—p 179 

482. - Filing and record—p 179 

483. - Accompanying papers—p 180 

484. - Hearing—p 180 

485. - Objections, amendments, and waiver—p 180 

486. Grounds for allowance or refusal, and discretion of court—p 182 

487. Order granting application—p 186 

488. Term or day and place to which appeal may be taken or writ made return¬ 

able—p 188 
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VII. REQUISITES AND PROCEEDINGS FOR TRANSFER OF CAUSE—Continued 

C. Application* for and Allowance of Appeal or Writ of Error—C ontinued 

§ 4S9. Compliance of appeal with order of allowance—p 190 

490. Certificate of lower court, judge, or officer—p 191 

491. Stipulation for judgment absolute—p 192 

492. Effect of refusal of application—p 193 

493. Proof of allowance and record—p 194 

494. Mandamus to compel allowance—p 194 

495. Appeal or error from or to allowance or refusal—p 194 

D. Payment of Costs and Fees— p 194 

§ 496. Costs in lower court—p 194 

497. Fees on taking and perfecting appeal—p 196 

498. Costs and fees in appellate court—p 200 

E. Bond, Undertakings, and Other Security— p 202 

1. Definitions , Nature , and Object —p 202 
§ 499. Definitions and nature—p 202 

500. Object—p 203 

2. Necessity —p 203 

a. IN GENERAL—p 203 

§ 501. In absence of statute, rule of court, or order—p 203 

502. Requirement by statute—p 204 

503. Requirement by rule of court—p 209 

504. Requirement by order of court—p 209 

505. Power of court to dispense with, or change character of security—p 210 

506. Of whom required—p 210 

507. Several judgments, orders, or decrees—p 210 

508. Several appellants or plaintiffs in error—p 211 

509. Cross appeals or assignments of error—p 212 

510. Successive or further appeals—p 212 

b. deposit in lieu of bond or undertaking— p 213 
§ 511. In general—p 213 

512. Change or withdrawal of deposit made—p 214 

c. EXEMPTIONS—p 214 
§ 513. In general—p 214 

514. Persons in fiduciary or representative capacity—p 215 

515. Residuary legatees—p 219 

516. Persons under disability—p 219 

517. States and officers thereof—p 220 

518. Municipal corporations, counties, and other political subdivisions, and offi- 

cers thereof—p 222 

519. Appeal by private person to protect public interests—p 224 

520. Remedy when exemption is not recognized—p 224 

d. PROCEEDINGS IN FORMA PAUPERIS—p 224 
§ 521. In general—p 224 

522. Persons entitled—p 226 
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VH. REQUISITES AND PROCEEDINGS POR TRANSFER OP CAUSE—Continued 
E. Bond, Undertakings, and Other Security—C ontinued 

2. Necessity —Continued 

d. proceedings in forma pauperis—C ontinued 
§ 523. Procedure and compliance with statute—p 227 

524. -Application—p 228 

525. - Affidavit, proof, and contest—p 228 

3. Requisites and Sufficiency of Bond or Undertaking —p 233 

a. in general— p 233 

§ 526. Compliance with statute in general—p 233 

527. Authority of court—p 234 

528. Necessity for and conformity with previous order of appeal—p 234 

529. Conformity with notice of appeal—p 235 

530. Where bond not required—p 235 

531. Consideration—p 235 

b. parties— p 235 

§ 532. Obligors—p 235 

533. Obligees—p 238 

534. Sureties—p 241 

535. - Necessity and number—p 241 

536. - Competency—p 242 

537. - Sufficiency—p 246 

53S. -Justification—p 247 

C. FORM AND CONTENTS— p 251 
§ 539. In general—p 251 

540. Parties—p 254 

541. Recital or description of judgment, order, or decree—p 256 

d. AMOUNT OF PENALTY AND CONDITIONS —p 259 

§ 542. Amount in general—p 259 

543. Naming specific amount—p 260 

544. Amount fixed by statute—p 260 

545. Amount fixed by court or clerk—p 261 

546. Conditions—p 264 

e. SUPERSEDEAS BOND OR UNDERTAKING COMBINED WITH, OR OP¬ 

ERATING AS, APPEAL BOND OR UNDERTAKING — p 265 

§ 547. In general—p 265 
548. Suspensive and devolutive appeals—p 266 

f. execution— p 267 

§ 549. In general—p 267 

550. Time of execution—p 268 

551. Signature—p 268 

552. Seal—p 272 

553. Revenue stamp—p 272 

554. Attestation or acknowledgment—p 272 
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Vn. REQUISITES AND PROCEEDINGS FOR TRANSFER OF CAUSE—Continued 

E. Bond, Undertakings, and Other Security— Continued 

3. Requisites and Sufficiency of Bond or Undertaking —Continued 

g. APPROVAL—p 272 

§ 555. Necessity—p 272 

556. By whom—p 273 

557. Proceedings for, and time and manner of, approval—p 274 

55S. Presumption of approval, and certificate, indorsement, or order—p 276 

559. Effect of approval, and review thereof—p 276 

560. Withdrawal or vacation of approval—p 277 

561. Remedy on refusal to approve—p 277 

h. DELIVERY, FILING, AND SERVICE OR NOTICE—p 277 
§ 562. Delivery and filing—p 277 

563. -Necessity—p 277 

564 . - Sufficiency—p 278 

565. -Time—p 280 

566. Service or notice—p 2SS 

4. Amendments and New or Additional Bonds or Undertakings —p 289 

§ 567. Right and power to amend or give new bond or undertaking—p 289 

568. Right and power to require new or additional bond or undertaking—p 297 

569. Sufficiency, approval, and filing of new bond or undertaking—p 297 

570. Effect of giving new bond or undertaking—p 298 

571. Review—p 298 

5. Waiver —p 299 

§ 572. Right or power to waive requirements—p 299 
573. Manner of waiver—p 300 

F. Writ of Error, Citation, or Notice —p 302 

L Necessity of Appellate Process or Notice —p 302 
§ 574. In general—p 302 

575. Substitutes—p 305 

576. Appeal or proceedings in error taken in open court—p 306 

2. Writ of Error —p 30S 

§ 577. Necessity—p 308 

578. Issuance—p 308 

579. - Courts to or from which issuable—p 309 

5S0. Form and requisites—p 309 

581. Service or notice and filing or entry—p 311 

582. Return—p 312 

583. Defects, objections, and amendments—p 312 

584. Scire facias to hear errors—p 313 

3. Citation or Other Process —p 314 
§ 585. In general—p 314 

586. Time of issuance—p 314 

587. Form and requisites—p 315 

588. Service and return—p 317 

589. Amendments and new or alias process—p 321 
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Vn. REQUISITES AND PROCEEDINGS FOR TRANSFER OF CAUSE—Continued 

F. Writ of Error, Citation, or Notice—C ontinued 

4. Notice of Appeal —p 322 
§ 590. In general—p 322 

591. By whom given—p 322 

592. Parties entitled to notice—p 323 
593 (1). Form and requisites—p 333 
593 (2). Writing—p 336 

593 (3). - To whom addressed—p 336 

593 (4). - Court and term to which appeal is taken—p 337 

593 (5). - Decisions, judgments, or orders included—p 338 

593 (6). - Description of judgment or order—p 340 

593 (7). - Specification of interlocutory judgments or orders—p 344 

593 (8). - Title or statement of cause and designation of parties—p 345 

593 (9). - Specification of errors—p 346 

593 (10). - Signature—p 347 

593 (11). - Defects, objections, and amendments—p 348 

594 (1). Service, return, proof, and filing or entry—p 352 

594 (2). - Who may serve—p 354 

594 (3). - Persons to be served—p 354 

594 (4). - Time and order of service, filing, or entry—p 356 

594 (5). - Mode and sufficiency of service—p 362 

594 (6). - Sufficiency of filing or entry—p 364 

594 (7). -Return or proof of service—p 366 

5. Effect of Failure to Serve Process or Give Notice and Waiver —p 368 
§ 595. In general—p 368 

G. Entry or Docketing— p 376 

§ 596. Necessity—p 376 

597. Time—p 376 

598. Mode and sufficiency of entry—p 380 

599. Payment of fees—p 381 

600. Waiver and estoppel—p 381 

H. Appearance in Appellate Court— p 381 

§ 601. In general—p 381 

602. Appearance by attorney—p 385 

603. Withdrawal of appearance—p 385 

604. Effect of appearance as waiver of objections—p 385 

Vni. EFFECT OF TRANSFER OF CAUSE OR PROCEEDINGS THEREFOR—p 390 

§ 605. As to jurisdiction in general—p 390 

606. - Dependent on perfecting proceedings for review—p 390 

607. -Extent of powers of the respective courts in general—p 395 

608. Partial removal or appeal affecting particular matters—p 399 

609. - Incidental or interlocutory appeals—p 399 

610. - Proceedings for review by or against one or more coparties—p 401 

611. Force and effect of judgment, order, or decree appealed from—p 402 

612. - Lien of judgment—p 403 

613. - Enforcement of judgment, order, or decree—p 403 

614. - Availability as set-off—p 405 
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vni. EFFECT OF TRANSFER OF CAUSE OR PROCEEDINGS THEREFOR—Continued 
§ 615. New trial or rehearing—p 406 

616. Opening or vacating judgment or order—p 407 

617. Modification or amendment of proceedings—p 409 

618. Collateral actions or proceedings and provisional remedies—p 413 

619. - Preservation of status in quo generally—p 414 

620. -Receivership—p 415 

621. - Restraining orders—p 416 

622. -Violation of injunctions—p 418 

623. Service of process—p 419 

624. Settlement of action or satisfaction of judgment—p 419 


IX. SUPERSEDEAS OR STAY OF PROCEEDINGS—p 419 
A. Definition— p 419 

§ 625. Definition—p 419 

E. Operation of Appeal or Writ of Error as Supersedeas or Stay— p 420 
§ 626. In general—p 420 

627. At common law—p 423 

628. In equity—p 424 

C. Right to Supersedeas or Stay— p 424 

§ 629. In general—p 424 

630. Taking and perfecting appeal or other proceeding for review as condition— 

p 426 

631. Persons entitled to supersedeas or stay—p 427 

632. Judgments or orders which are or may be superseded or stayed—p 428 

D. Allowance by Court, Judge, or Clerk, and Issue of Writ— p 444 

§ 633. Necessity for allowance—p 444 

634. Power to allow—p 444 

635. Discretion of court or judge—p 449 

636. Grounds for allowance or refusal—p 451 

637. Application and proceedings thereon—p 457 

638. Terms or conditions—p 460 

639. Order of allowance or stay—p 462 

640. Issue of supersedeas—p 463 

641. Service of writ or order—p 464 

642. Record—p 464 

E. Bond or Other Security, and Counter Bond— p 464 

§ 643. Necessity of security—p 464 

644. Parties required to give—p 469 

645. Time of giving—p 470 

646. Requisites and sufficiency—p 472 

647. -Parties and sureties—p 474 

648. -Amount or penalty and conditions—p 476 

649. - Identification of judgment or order—p 485 

650. -Execution—p 485 

651. -Approval—p 485 

652. -Delivery and filing or service—p 486 

653. Deposit as security—p 486 
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IX. SUPERSEDEAS OR STAY OF PROCEEDINGS—Continued 

E. Bond or Other Security, and Counter Bond—C ontinued 

§ 654. Execution and deposit of instrument—p 488 

655. Amendments and new or additional security—p 488 

656. Waiver of objections—p 491 

657. Counter bond for restitution—p 491 

F. Modification or Vacation of Supersedeas or Stay— p 492 

§ 658. Power to modify or vacate—p 492 

659. Grounds—p 492 

660. Application—p 493 

661. By stipulation—p 494 

G. Operation and Effect of Supersedeas or Stay and Proceedings in Violation There¬ 

of— p 494 

§ 662. Operation and effect in general—p 494 

663. Commencement and continuance—p 498 

664. Acts or proceedings affected in general—p 498 

665. Particular acts or proceedings—p 498 

666. - Entry, record, lien, and revival of judgment—p 498 

667. - Previous issue or levy of execution—p 499 

668. - As to parties—p 500 

669. -Arrest and bail—p 501 

670. - Attachment and garnishment—p 501 

671. - Reference and accounting—p 502 

672. - Injunctions—p 502 

673. - Receivers—p 503 

674. - Other acts or proceedings—p 505 

H. Proceedings in Violation of Supersedeas or Stay— p 508 

§ 675. In general—p 508 

676. Contempt—p 509 

677. Prohibition—p 510 

I. Effect of Failure to Obtain Supersedeas or Stay— p 511 

§ 678. In general—p 511 
679. On right of review—p 512 

S. RECORD AND PROCEEDINGS NOT OF RECORD—p 512 
A. Matters to Be Shown by Record— p 512 

1. In General —p 512 

§ 680. Statement of rule—p 512 

2. Jurisdiction of Appellate Court —p 513 
§ 681. In general—p 513 

682. Taking and perfecting proceedings for review—p 514 

683. - Parties—p 514 

684. -Application and allowance—p 514 

685. -Time of taking proceedings—p 515 

686. - Security and affidavits in forma pauperis—p 516 

687. -Process or notice—p 517 

688. Jurisdictional amount—p 519 
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X. RECORD AND PROCEEDINGS NOT OP RECORD—Continued 
A. Matters to Be Shown by Record—C ontinued 

2. Jurisdiction of Appellate Court —Continued 
§ 6S9. Constitutional question—p 520 

690. Rendition and entry of appealable judgment, order, or decree—p 520 

3. Jurisdiction of Lower Court —p 523 
§ 691. Trial court—p 523 

692. Intermediate court—p 525 

4. Proceedings Sustaining Judgment, Order , or Decree —p 525 
§ 693. In general—p 525 

694. Pleadings and joinder and submission of issues—p 526 

695. Stipulations waiving jury—p 527 

696. Selection, impaneling, and swearing of jury—p 528 

697. Assessment of damages on default—p 528 
69S. Verdict and findings of jury—p 528 

699. Findings and conclusions by court—p 528 

700. Grounds of decision—p 529 

701. Proceedings on former trial—p 529 

5. Evidence ■—p 530 

§ 702. In general—p 530 

703. To support findings or judgment—p 530 

704. In equity suits—p 531 

705. Filing longhand manuscript of evidence—p 534 

6 . Filing of Papers Part of Record —p 535 
§ 706. Necessity—p 535 

7. Making and Filing of Bill of Exceptions , Case, or Statement —p 535 
§ 707. In general—p 535 

708. Time of making and filing—p 537 

8 . Grounds of Review and Presentation and Reservation Thereof —p 541 
§ 709. Questions and objections and rulings thereon—p 541 

710. -As to jurisdiction—p 545 

711. -As to pleadings—p 545 

712. -As to evidence—p 548 

713. -As to arguments and conduct of counsel—p 554 

714. -As to remarks and conduct of judge—p 555 

715. -As to instructions—p 555 

716. -As to findings of fact—p 558 

717. -As to report or reservation and certification of case—p 558 

718. Exceptions to rulings—p 559 

719. Motions for new trial—p 566 

720. -Necessity for showing—p 566 

721. -How shown—p 568 

722. -Grounds of motion—p 568 

723. -Notice of motion—p 568 

724. -Time of filing—p 568 

725. -Decision on motion—p 569 

726. -Exception to decision—p 570 
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9. Proceedings of Intermediate Courts —p 571 
§ 727. In general—p 571 
728. Motions in intermediate courts—p 571 

B. Scope and Contents of Record— p 572 

§ 729. In general—p 572 

730. By copying or reciting in record, transcript, or abstract—p 576 

731. Dockets, entries, minutes, and memoranda—p 576 

732. Report of judge—p 577 

733. Rules of trial court—p 577 

734. Opinion of lower court—p 578 

735. Process and appearance—p 580 

736. Pleadings—p 581 

737 . - Bills of particulars—p 587 

738. -Exhibits—p 587 

739. - Instrument sued on or involved—p 588 

740. - Pleadings stricken—p 589 

741. - Substituted or amended pleadings—p 590 

742. Stipulations—p 593 

743. Agreed statement of facts—p 594 

744. Interlocutory motions and orders—p 595 

745. - Matters apparent of record—p 598 

746. -Motion for change of venue—p 598 

747. - Motion for continuance—p 599 

748. - Motion for dismissal, discontinuance, nonsuit, and reinstatement—p 599 

749. - Motion to strike evidence or suppress deposition—p 600 

750. -Other motions—p 600 

751. - Attachment and garnishment proceedings—p 602 

752. - Injunction proceedings—p 602 

753. - Probate proceedings—p 603 

754. -Proceedings for transfer of causes—p 603 

755. - Proceedings for removal of causes to federal court—p 603 

756. - Miscellaneous proceedings—p 603 

757. - Papers pertaining to ruling not reviewable—p 604 

758. Evidence—p 604 

759. - Mode of bringing up evidence generally—p 605 

760. - Stenographer’s report—p 609 

761. - Longhand report of evidence—p 610 

762. - Documentary evidence—p 610 

763. - Physical objects—p 619 

764. -Evidence on new trial—p 619 

765. -Evidence on trial of motion—p 620 

766. - Demurrer to evidence—p 620 

767. -Report on reservation and certification of case—p 620 

768. Instructions—p 620 

769. Proceedings on reference—p 627 

770. Verdict, interrogatories, and answers—p 629 

771. Findings of court—p 629 

772. Proceedings on motion for arrest of judgment—p 632 

773. Proceedings on motion for new trial—p 633 
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§ 774. Judgment and proceedings relating thereto—p 637 

775. Proceedings after judgment—p 640 

776. Proceedings for review—p 642 

777. - Bill of exceptions, case, or statement—p 643 

77S. - Intermediate appeals—p 647 

779. Official certificates or statements—p 64S 

750. Affidavits accompanying or supplementing transcript—p 649 

751. Order as to contents of record—p 650 

782. Stipulation as to contents of record—p 650 

783. Papers referred to in record—p 652 

784. Lost or destroyed record—p 653 


C. 


Necessity of Bill of Exceptions, Case, or Statement of Facts— p 655 
§ 785. In general—p 655 

786. Final judgment—p 666 

787. Orders after judgment—p 666 

788. On trial by court without jury—p 666 

789. Chancery cases—p 668 

790. Probate cases—p 670 

791. Effect of statutes on pending cases—p 670 

792. Presentation of grounds of review—p 670 

793. - Continuances—p 671 

794. - Conduct and remarks of judge or counsel—p 671 

795. - Evidence—p 672 

796. -Instructions—p 678 

797. Presentation of exceptions taken—p 679 

798. Changing case into bill of exceptions or special verdict—p 682 

799. Case or statement in addition to bill—p 682 

800. Substitutes—p 683 

801. Effect of failure to make bill, case, or statement—p 692 


D. Contents, Making, and Settlement of Bill of Exceptions —p 696 

1. In General —p 696 

§ 802. Definition and distinctions—p 696 

803. Origin of bill—p 697 

804. Office or purpose of bill—p 697 

805. Exclusiveness of remedy—p 698 

806. Statutory provisions—p 698 

2. Cases in Which Allowable —p 699 
§ 807. In general—p 699 

808. Special statutory proceedings—p 700 

809. Interlocutory decisions—p 700 

810. Decisions of quasi judicial tribunals—p 700 

811. Decisions of courts of inferior jurisdiction—p 700 

812. Proceedings in intermediate courts—p 700 

813. Review of matters of fact or discretion—p 701 

3. Form of Bill and Number Required —p 701 
§ 814. Form in general—p 701 

815. Caption—p 703 
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3. Form of Bill and Number Required —Continued 
§ 816. Signature of parties or counsel—p 704 

817. Number of bills required, and use in different proceedings—p 704 

4. Contents of Bill —p 707 

§ 818. In general—p 707 

819. Unnecessary matter—p 708 

820. Incorporating evidence—p 709 

821. - Skeleton bill—p 711 

822. - Narration of evidence—p 712 

823. - Documents in general—p 713 

824. - Incorporation of documents by skeleton bill—p 714 

825. -Physical objects—p 716 

826. - Stenographer's report—p 716 

827. - Matters not formally introduced in evidence—p 717 

828. Incorporating decisions of other courts—p 717 

829. Incorporating motions and affidavits—p 717 

830. Incorporating instructions—p 718 

831. Incorporating verdict or judgment—p 718 

832. Showing as to compliance with statutory requirements—p 718 

833. Showing as to grounds of objection—p 719 

834. Showing as to parties—p 722 

835. Showing as to taking of exceptions—p 723 

836. Inclusion of matters at another term—p 724 

837. Determination of contents—p 724 

5. Construction and Operation of Bill —p 724 
§ 838. General rules—p 724 

839. Admissions—p 725 

6 . Settlement , Filing , and Service of Bill —p 726 

a. IN GENERAL—p 726 

§ 840. Definition and nature of settlement—p 726 

841. By whom prepared and parties participating—p 726 

842. Presentation for allowance or settlement—p 728 

843. Authority to settle—p 730 

b. MANNER OF SETTLEMENT—p 739 
§ 844. In general—p 739 

845. Examination by trial judge—p 740 

846. Proposals of corrections—p 742 

847. Disagreement of parties—p 743 

848. Submission to adverse party—p 745 

849. Settlement by bystanders—p 746 

850 (1). Proceedings to establish exceptions—p 749 

850 (2). - Scope and extent of remedy—p 750 

850 (3). - Time for taking proceeding—p 753 

850 (4). - Notice—p 754 

850 (5). - Petition or motion—p 754 

850 (6). - Hearing and determination—p 756 

850 (7). - Waiver—p 759 
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C. NOTICE OF SETTLEMENT OR FILING THEREOF—p 759 
§ S51. Notice of settlement—p 759 
S52. Notice of filing for settlement—p 761 

G. TIME OF SETTLEMENT—p 763 

§ 853. In general—p 763 

554. After expiration of time for appeal—p 772 

555. After perfection of appeal—p 772 

856. At trial term or time then granted—p 772 

857. In vacation—p 775 

S5S. Computation of time—p 775 

859. Extension of time—p 782 

860. -Authority to grant extension—p 785 

861. -Application for extension and notice thereof—p 787 

862. -Time for making order—p 789 

863. - Order of extension—p 792 

864. - Stipulations of parties—p 796 

865. - Length of extension—p 797 

866. - Computation of time—p 797 

867. - Second extension—p 798 

868. - Discretion to grant and mandamus to compel extension—p 799 

869. Relief from default—p 800 

870. Waiver of objections—p 804 

e. SIGNING AND SEALING—p 805 
§ S71. Signing in general—p 805 

872. Waiver by stipulation—p 808 

873. Sealing—p 808 

f. filing— p 808 

§ 874. Necessity—p 808 

875. Requisites and sufficiency—p 809 

876. Place of filing—p 811 

877. Time of filing—p 811 

g. service— p 815 

§ 878. Necessity—p 815 

879. Parties to be served and manner of service—p 817 

880. Time of service—p 819 

881. Proof of service—p 820 

h. MANDAMUS TO COMPEL SETTLEMENT—p 824 
§ 882. In general—p 824 

883. Adequacy of other remedies—p 825 

884. Right to, and allowance of, writ—p 826 

885. Application and determination—p 830 

886. Amendment of writ—p 831 

887. Return or answer of judge—p 831 

888. Answer of parties—p 832 
_ 389. Pe remptory writ based on return—p 832 
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i. APPEAL OR OTHER PROCEEDING TO REVIEW REFUSAL TO SETTLE— p 832 

§ 890. Right to appeal or bring error—p 832 

7. Amendment and Correction of Bill —p 833 
§ 891. Authority of court to allow—p 833 

892. Extent and limits of right—p 836 

893. Time for amendment or correction—p 841 

894. Incorporating amendments—p 844 

895. Proceedings to procure—p 845 

896. - Certiorari—p 845 

897. - Mandamus—p 845 

898. -Remitting to lower court—p 846 

899. - Resettlement—p 848 

900. - Supplemental bill—p 84S 

901. Review of proceedings—p S49 

8. Alterations and Mutilations —p 850 
§ 902. In general—p 850 

903. Presumptions—p 850 

9. Quashing or Striking Out Bill —p 850 
§ 904. In general—p 850 

905 (1). Grounds—p 851 

905 (2). - Errors in form or contents—p 853 

905 (3). - Improper signing and settlement—p 855 

905 (4). - Insufficient service and notice—p 858 

905 (5). - Improper certification—p 859 

905 (6). - Improper filing—p 860 

905 (7). - Improper or fraudulent procurement—p 861 

905 (8). -Alterations—p 861 

906. Application and determination thereof—p 862 

907. Striking or quashing in part—p 865 

908. Effect—p 866 

909. Review of order or motion—p 869 

E. Contents, Making, and Settlement of Case or Statement of Facts —p 869 

1. In General —p 869 

§ 910. Definitions—p 869 

911. Purpose and functions—p 870 

912. Statutory substitute—p 870 

913. Exclusiveness of remedy—p 870 

914. By whom to be made and parties participating—p 870 

915. Parties bound—p 871 

2. Scope and Sufficiency —p 871 
§ 916. In general—p 871 

917. Matters included—p 872 

918. -Unnecessary matter—p S73 

919. - Objections and exceptions—p 874 
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2. 5- and S:tf>cic;:c \—Continued 

< 02 - Instructions—? 674 

921. - Incorporating’ evidence—p 875 

r,22. _ Incorporating matters of record, exhibits, and other documents p 880 

923. - Other matters—p 882 

924. - Case settled by referee—p S84 

925. Form and arrangement—p 885 

926. - Indexing—p 886 

927. Several appeals or proceedings for review—p 886 

928. Unauthorized alterations—p 886 

3. Making, Filing, and Serving Proposed Case or Statement —p 887 

§ 929. In general—p 887 

930. Notice of filing—p 887 

931. Manner of service—p 888 

932. Time for making, filing, and service—p 8S8 

933. - Extension of time—p 891 

934. Failure to make, file, or serve in time—p 898 

935. -Excuse and relief—p 900 

936. -Waiver—p 902 

937. Persons on whom served—p 902 

938. Evidence of service—p 903 

4. Proposed Amendments or Counter Case or Statement —p 903 
§ 939. In general—p 903 

940. Time of making and serving—p 904 

941. Form and sufficiency—p 905 

942. Waiver of defects in exceptions—p 905 

5. Settlement and Signing by Court or Judge —p 905 
§ 943. Definition, nature, and necessity—p 905 

944. Time for settlement—p 907 

945. Notice of proceedings for settlement—p 910 

946. By whom settled—p 913 

947. Place of settlement—p 916 

948. Adjournment of settlement—p 916 

949. Determination of contents—p 916 

950. Adopting and incorporating amendments or counter case—p 920 

951. Formality required—p 920 

952. Signature of judge, parties, or counsel, and seal—p 920 

953. Amending, correcting, and reviewing case after settlement—p 922 

954. - In appellate court—p 923 

955. -Remitting to lower court—p 923 

956. -Resettlement—p 924 

957. - Certiorari—p 925 

958. -Mandamus—p 926 

959. -Review on appeal—p 926 

960. - Controlling discretion of trial judge—p 926 

961. Supplemental case or statement—p 927 

962. Supplying lost case or statement—p 927 

963. Proceedings to compel settlement and signing—p 927 
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E. Contexts, Making, and Settlement of Case or Statement of Facts—C ontinued 

6. Filuig after Settlement —p 929 

§ 964. Necessity and time of filing—p 929 

965. Sufficiency of filing—p 929 

966. Effect of failure to file—p 930 

7. Agreed Case or Statement —p 931 
§ 967. In general—p 931 

968. Matters included—p 932 

8. Quashing or Striking Case or Statement —p 932 
§ 969. In general—p 932 

970. Grounds—p 932 

971. Procedure—p 937 

972. Effect of striking—p 938 

F. Contents, Making, and Settlement of Certificate of Evidence— p 939 

§ 973. Nature and functions—p 939 

974. Necessity—p 939 

975. Contents—p 940 

976. Settlement, authentication, and filing—p 941 

977. - Amendment—p 942 

978. Remedy for refusal to certify—p 942 

G. Report by Trial Judge of Facts Found— p 942 

§ 979. In general—p 942 

980. Requisites and sufficiency—p 945 

981. Correction—p 947 

H. Abstracts of Record— p 952 

1. In General —p 952 

§ 982. Definition and distinctions—p 952 
983. Office and functions—p 952 

2. Making and Preparing —p 953 
§ 984. Necessity—p 953 

985. Who must make—p 954 

3. Scope and Sufficiency —p 954 

§ 986. Form and arrangement—p 954 

987. Substitutes—p 956 

988. Matters included—p 95 7 

989. -Incorporating evidence—p 960 

990. - Recitals as to error in giving or refusing instructions—p 965 

991. - Rulings and exceptions—p 966 

992. - Recitals as to judgment or order appealed from—p 966 

993. -Motions—p 967 

994. - Setting out pleadings—p 969 

995. - Showing appeal properly taken in general—p 970 

996. - Settlement and filing of bill of exceptions—p 971 

997. Raising and waiving objections—p 972 
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3. Scope and Sufficicjicy —Continued 

§ 99S. Hearing cause on abstracts—p 972 
999. Effect of failure to make proper abstract—p 973 

4. Additional or Counter Abstract of Appellee —p 974 
§ 1000. In general—p 974 

1001. Office and functions—p 976 

1002 . Time of filing and service—p 977 

1003. Denial of additional abstract—p 977 

1004. Striking—p 97S 

5. Agreed Abstracts —p 979 

§ 1005. In general—p 979 
1006. Specification of errors—p 979 

6 . Amended and Supplemental Abstracts —p 979 
§ 1007. In general—p 979 

1008. Form and arrangement—p 981 

1009. Time of filing—p 981 

1010 . Leave to file—p 9S2 

1011. Service—p 983 

7. Striking —p 983 

§ 1012. In general—p 983 
1013. Grounds—p 983 

8 . Briefs of Evidence —p 984 
§ 1014. In general—p 984 

1015. Incorporation in bill of exceptions—p 985 

1016. Scope and sufficiency—p 985 

1017. Amendment—p 988 

1018. Approval by trial judge—p 988 

1019. Filing—p 989 

I. Making, Form, and Requisites of Transcript or Return— p 989 

1. In General —p 989 

§ 1020 . Definition—p 989 

1021 . Office and function—p 990 

1022 . Necessity in general—p 990 

1023. Substitutes—p 991 

1024. Separate transcript on separate appeals and cross appeals—p 991 

2. Preparation of Transcript —p 993 

§ 1025. - Duty to make—p 993 

1026. -Effect of change of venue—p 994 

1027. New transcript in lieu of defective one—p 995 

1028. Proceedings for preparation—p 995 

1029. -Filing schedule for transcript—p 1001 

1030. Time of making—p 1002 
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3. Scope and Sufficiency —p 1003 

a. FORM AND ARRANGEMENT —p 1003 
§ 1031. In general—p 1003 

1032. Title of court and cause—p 1004 

1033. Chronological order of papers—p 1004 

1034. Index and marginal notes—p 1004 

1035. Indicating objectionable instructions—p 1005 

1036. Numbering lines, folios, and pages—p 1005 

b. MATTERS INCLUDED-p 1005 

§ 1037. In general—p 1005 

1038. Incorporating bill of exceptions—p 1006 

1039. Incorporating case or statement of facts—p 1009 

1040. Incorporating certificate of evidence—p 1010 

1041. Incorporating evidence—p 1010 

1042. Incorporating original papers—p 1011 

1043. Incorporating papers not of record or on file—p 1013 

1044. Incorporating record or part thereof—p 1013 

1045. -Pleadings—p 1014 

1046. - Showing as to jurisdiction of lower court—p 1015 

1047. - Showing as to taking and perfecting appeal—p 1015 

1048. -On second appeal—p 1016 

1049. Special orders as to contents—p 1016 

1050. Stipulations as to contents—p 1017 

4. Paper Books —p 1017 

§ 1051. Necessity and sufficiency—p 1017 

5. Supplemental Transcript or Return —p 1019 

§ 1052. Right to and grounds therefor—p 1019 
1053. Application—p 1021 

J. Authentication and Certification— p 1022 

§ 1054. Necessity—p 1022 

1055. -Transcript or return—p 1023 

1056. - Bill of exceptions—p 1024 

1057. -Case or statement of facts—p 1025 

1058. -Abstracts—p 1027 

1059. -Papers included, referred to, or annexed—p 1027 

1060. Who may authenticate or certify—p 1029 

1061. - Clerk or deputy—p 1031 

1062. -Stenographers—p 1032 

1063. Manner, form, requisites, and sufficiency—p 1034 

1064. - Certificate to transcript or return—p 1035 

1065. -Certificate to bill of exceptions—p 1037 

1066. - Certificate to case or statement—p 1041 

1067. -Authentication by stipulation or agreement—p 1041 

1068. Necessity of showing that all the evidence is included—p 1042 

1069. - Position of certificate—p 1044 

1070. - Signature and seal—p 1045 
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J. Authentication and Certification—C ontinued 

§ 1071. -Separate certificates for several actions—p 1045 

1072. -Waiver—p 1046 

1073. Alteration or amendment of certificate—p 1046 

1074. Supplemental certificate—p 1047 

1075. Revocation of certificate—p 1047 

1076. Recommitment—p 1047 

1077. Mandamus to compel certification—p 1048 

K. Printing, Transmission, Filing, and Service of Copies— p 1049 

1. Printing or Typing —p 1049 
§ 1078. Necessity—p 1049 

1079. Effect of, and excuse for, failure to print—p 1051 

1080. Time when printed copy must be ready—p 1052 

1081. What must be printed—p 1052 

2. Transmission and Filing —p 1054 
§ 1082. In general—p 1054 

1083. Necessity and duty of filing in appellate court—p 1054 

1084. Effect of failure to file—p 1057 

1085. Effect of filing imperfect transcript—p 1058 

1086. Time for transmission and filing in general—p 1058 

1087. - Limitations applicable—p 1060 

1088. - Computation of time—p 1064 

1089. - Extension of time—p 1070 

1090. - Premature filing—p 1081 

1091. Failure to file in time—p 1081 

1092. -Effect—p 1082 

1093. -Excuses for delay—p 1092 

1094. Sufficiency of filing—p 1101 

1095. Loss, destruction, or withdrawal from files and refiling—p 1102 

3. Service of Copies —p 1104 

§ 1096. In general—p 1104 

1097. Necessity—p 1104 

1098. Effect of failure to serve—p 1105 

1099. Excuse for failure to serve—p 1106 


L. Defects, Objections, Amendments, and Corrections— p 1107 


1. Effect of Defects or Omissions —p 1107 
§ 1100. In general—p 1107 

1101. Particular defects or omissions—p 1109 

1102. -Jurisdictional facts—p lllO 

1103. -Pleadings—p 1112 

1104. -Evidence—p 1113 

1105. -Motion and proceedings for new trial—p 1116 

1106. -Findings or judgment—p 1117 

1107. -Making bill of exceptions—p 1120 

- ^— Making up case or statement—p 1126 

- —Sr Making up transcript or return—p 1129 

1110. -Making abstract or brief of evidence—p 1132 

1111. -Authenication or certificater-r-p 1138 
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L. Defects, Objections, Amendments, and Corrections —Continued 
§ 1112. Immaterial defects or omissions—p 1140 
1113. Inclusion of immaterial matter—p 1142 

2. Objections, Amendment and Correction —p 1143 
§ 1114. In general—p 1143 

1115. Defects or errors amendable—p 1145 

1116. Jurisdiction of lower court—p 1148 

1117. Jurisdiction of appellate court—p 1150 

1118. Stipulations for amendment—p 1153 

1119. Time for amendment—p 1154 

1120. Time for objections—p 1159 

1121. Proceedings—p 1160 

1122. -In lower court—p 1160 

1123. -In appellate court in general—p 1163 

1124. -Remitting to lower court—p 1166 

1125. Review of allowance or refusal—p 1169 

1126. Operation and effect of amendment—p 1170 

3. Waiver and Cure of Defects or Objections, and Striking —p 1171 
§1127. Waiver in general—p 1171 

1128. Failure to make application for amendment—p 1175 

1129. Failure to object in lower court—p 1175 

1130. Stipulations to waive—p 1176 

1131. Curing defects and supplying omissions—p 1177 

1132. Striking—p 1178 

4. Certiorari or Other Proceedings to Bring up Record —p 1186 

§ 1133. In general—p 1186 

1134. Grounds of issuance—p 1187 

1135. Matters which may be brought up—p 1191 

1136. Proceedings—p 1196 

1137. -Application—p 1197 

1138. -Issuance by court sua sponte—p 1199 

1139. - Successive writs—p 1199 

1140. -Proof—p 1199 

1141. Return—p 1200 

M. Conclusiveness and Effect, and Conflict in Record —p 1201 

§ 1142. Conclusiveness and effect—p 1201 

1143. -Of record in general—p 1201 

1144. -Of recitals—p 1208 

1145 . -Of bill of exceptions—p 1213 

1146. -Of case or statement—p 1216 

1147. - Of certificate—p 1217 

1148. -Of abstract—p 1220 

1149. Conflict in record—p 1221 

H50. -Between bill of exceptions and other parts of record—p 1227 

1151. -Between case or statement and other parts of record—p 1229 

1152. -Between bill of exceptions and case or statement—p 1230 

1153. -Between abstract and other parts of record—p 1230 
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X. RECORD AND PROCEEDINGS NOT OF RECORD—Continued 
N. Questions Presented foe Review— p 1231 

§ 1154. Limitation by scope of record in general—p 1231 

1155. Grounds and form of action or defense—p 1244 

1156. Organization and jurisdiction of lower court—p 1247 

1157. Parties—p 1247 

1158. Process—p 1248 

1159. Pleadings—p 1248 

1160. Questions on interlocutory proceedings—p 1255 

1161. -Provisional remedies—p 1256 

1162. - Change of venue—p 1258 

1163. - Dismissal or nonsuit—p 1259 

1164. Right to trial by jury—p 1260 

1165. Qualifications and selection of jurors—p 1261 

1166. Reference—p 1262 

1167. Conduct of trial or hearing—p 1265 

1168. Questions relating to evidence in general—p 1270 

1169. Admissibility of evidence in general—p 1273 

1170. Admissibility on cross-examination—p 1286 

1171. Sufficiency of evidence—p 1287 

1172. - Necessity of setting out evidence—p 1288 

- Necessity of recital or certificate that all the evidence is included— 

p 1294 

- Sufficiency of recital or certificate that all the evidence is included— 

p 1295 

1175. - Necessity of setting out pleadings—p 1298 

1176. Instructions—p 1298 

1177. -Necessity of setting out instructions complained of—p 1299 

1178. - Necessity of setting forth matters referred to in instructions—p 1300 

1179. - Necessity of showing request and ruling thereon—p 1300 

1180. -Necessity of showing ground of verdict—p 1302 

1181. - Necessity of setting out pleadings—p 1302 

1182. - Necessity of setting out evidence—p 1303 

1183. - Necessity of setting out entire charge—p 1307 

1184. - Necessity and sufficiency of recital that all instructions are included_ 

p 1309 

1185. Verdict, findings or decision—p 1309 

1186. - Verdict—p 1309 

1187. - Findings and decision in general—p 1310 

1188. - Necessity of setting out evidence—p 1311 

1189 - - Necessity of setting out pleadings—p 1316 

1190. Amount of recovery or extent of relief—p 1316 

1191. Judgment—p 1317 

1192. - Necessity that evidence be shown—p 1318 

1193 - - Necessity of setting out pleadings—p 1319 

1194 - - Necessity of setting out verdict—p 1319 

1195. Judgment by default—p 1319 

1196. -Incorporation of pleadings—p 1319 

1197. New trial or arrest of judgment—p 1319 

1198. - Necessity of setting out evidence at trial—p 1320 

1199. — Necessity of setting out evidence on hearing of motion—p 1321 

1200. * *-Necessity of setting forth all the evidence—p 1328 

12Q1. -' ; Necessity of setting out grounds of decision—p 1323 

" Necessity of setting otrt motion and grounds therefor—p 1324 - - - 
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X. RECORD AND PROCEEDINGS NOT OP RECORD—Continued 

N. Questions Presented for Review —Continued 

§ 1203. Questions arising after judgment—p 1325 

1204. Costs—p 1327 

1205. Questions in intermediate courts—p 132S 

O. Matters Not Apparent of Record— p 1329 

§ 1206. Matters not included or shown—p 1329 

1207. Matters improperly included—p 1334 

1208. - Including matters in bill of exceptions which should go into record 

proper—p 1335 

1209. Matters appearing otherwise than by record—p 1336 

1210. -Admissions or statements of counsel—p 1338 

1211. - Evidence dehors the record—p 1343 

1212. -Matters judicially noticed—p 1346 

1213. - Official certificates or statements—p 1347 

1214. - Stipulations and agreements—p 1347 

1215. Opinion of trial court—p 1348 

1216. Grounds and reasons for ruling—p 1352 

XI. ASSIGNMENT OF ERRORS 

A. In General 

§ 1217. Nature and object 

B. Necessity for Assignment and Effect of Failure to Make or File 

1. In General 

§ 1218. Statement and extent of rule in general 

1219. On appeal from intermediate court 

1220. Effect of failure to make or file 

2. Applications of Rule 
§ 1221. Jurisdiction 

1222. Pleadings and rulings thereon 

1223. Parties 

1224. Process 

1225. Time, place, and conduct of trial in general 

1226. Evidence and rulings thereon 

1227. Instructions 

1228. Submission of questions to jury 

1229. Dismissal, nonsuit, or direction of verdict 

1230. Verdict, findings of fact, and conclusions of law 

1231. Proceedings on report of referee or master 

1232. Judgment, order, or decree 

1233. Costs and attorney's fees 

1234. Rulings on motions for venire de novo, new trial, or in arrest of judgment, 

and proceedings after judgment 

1235. Rulings on motions to quash 

1236. Proceedings for review 

‘ 1237. Miscellaneous errors 

3. Exceptions to Rule 
§ 1238. In general 

1239. Plain or fundamental errors apparent on record 

1240. Case submitted on agreed statement 
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XL ASSIGNMENT OF ERRORS—Continued 

B. Necessity for Assignment and Effect of Failure to Make or File —Continued 

3. Exceptions to Rule —Continued 

§ 1241. Case advanced for hearing on suggestion of delay 
1242. Injunction 

C. Form and General Requisites 

§ 1243. In general 

1244. Designation of court or cause 

1245. Designation of parties 

1246. Showing as to right to appeal or assign error 

1247. Signature 

D. Joint and Several Assignments 

§ 124S. In general 

1249. Applications of rule 

1250. Exceptions to rule 

E. Specification of Errors and Scope and Effect of Assignment 

1. In General 

§ 1251. What may be assigned 

1252. Number of assignments 

1253. Form and sufficiency in general 

1254. Rule that errors must be separately assigned 

1255. Assignment of one error as affecting consideration of another 

1256. Reference to record 

1257. Matters in conflict with record 

1258. Matters not shown by record 

1259. Joinder of error in law and error in fact 

2. Application of Rules to Particular Rulings or Assignments 
§ 1260. Pleadings 

1261. Parties and process 

1262. Interlocutory proceedings in general 

1263. Conduct of trial in general 
1264 ( 1 ). Evidence 

1264 (2). -Admission and exclusion 

1264 (3). -Weight and sufficiency 

1265. Submission of issues or questions to jury 

1266. Instructions and answers to points 

1267. - Separate specifications of errors 

1268. -Identifying, setting out, or quoting instructions 

1269. - Illustrations of defective assignments 

1270. Verdict, findings of fact, and conclusions of law 

1271. Report of referee, master, auditor, etc. 

1272. Decision, judgment, order, or decree 

1273. Motions in general 

1274. Motions for new trial 

1275. -Necessity and sufficiency of assignment of error in overruling motion 

1276. -Necessity of specifying each ground 

1277. -Where appeal from order granting or refusing motion 

1278. Motion in arrest of judgment 

1279. Proceedings after judgment 
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XI. ASSIGNMENT OF ERRORS —Continued 

F. Filing, Annexing to Record, and Service 

§ 1280. In general 

1281. Time for filing 

1282. Service 

G. Defects, Objections, and Amendment 

§ 1283. Defects and objections in general 

1284. Waiver 

1285. Aider by extrinsic matter 

1286. Amendments and additional assignments 

H. Pleading to Assignment and Joinder in Error 

§ 1287. Right to plead or demur 

1288. Classification, nature, and effect of pleas 

1289. - Common plea 

1290. -Special pleas in general 

1291. - Release of errors 

1292. - Statute of limitations 

1293. - Pleading several pleas 

1294. Time of filing pleading 

1295. Effect of failure to plead 

1296. Objections waived by joinder 

1297. Withdrawal of joinder 

1298. Demurrers 

I. Assignments of Cross Errors 

§ 1299. Right to assign 

1300. Necessity for assignment 

1301. Form and requisites 

1302. - Attaching to record 

1303. - Place of filing 

1304. - Names of parties 

1305. - Notice, leave to file, and time of filing 

1306. - Necessity of redocketing 

1307. Scope and effect 

1308. - Effect on right to dismiss appeal 

1309. - Effect of dismissal of appeal 

1310. -Effect of overruling assignment on right to writ of error 

Xn. BRIEFS 

A. In General 

§ 1311. Definition and object 

1312. Necessity 

1313. Who may file 

, 1314. Effect of failure to file 

1315. Filing briefs used in intermediate appellate court 

B. Form and Requisites 

§ 1316. In general 

1317. Statement of case 

1318. -Necessity and sufficiency of statement 

1319. - Statement obviating necessity for examination of record 
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2QL BRIEFS—Continued 

B. Form and Requisites — Continued 

§ 1320. - References to record 

1321. Restatement of errors specified in assignment of errors 

1322. Specification of errors 

1323. - Propositions and statements accompanying assignments of error 

1324 (1). Points and arguments 

1324 (2). - Arguments 

1324 (3). -Applications of rules 

1325. Citation of authorities 

1326. Urging points not raised in lower court or not assigned as error 

1327. Disrespectful or abusive language 

1328. Number of briefs filed 

1329. Signature 

1330. Cure of defects by brief of opposite party 

1331. Striking 

1332. -Noncompliance with rules 

C. Reply Briefs, and Supplemental, Additional, or Amended Briefs 

§ 1333. Reply briefs 

1334. Supplemental, additional, or amended briefs 

D. Printing or Typewriting, and Service of Briefs 

§ 1335. Printing or typewriting 
1336. Service 

E. Filing of Briefs 

§ 1337. In lower court 

1338. In appellate court 

1339. Effect of failure to file in time 

1340. Excuses for failure to file in time 

1341. Extending or abridging time for filing 

1342. Waiver of objection 

F. Matters Admitted or Not Controverted 

§ 1343. In general 

1344. Uncontroverted statements in appellant’s brief 

1345. Uncontroverted statements in appellee’s brief 

Xm. DISMISSAL, WITHDRAWAL, OR ABANDONMENT 

A. Dismissal or Withdrawal in General 

§ 1346. Power to order dismissal 

1347. - Appellate court 

1348. - Lower court 

1349. Dismissal on consent 

1350. Voluntary dismissal or withdrawal 

1351. -Leave of court or consent of appellee 

1352. - Payment of costs and withdrawal of bond 

B. Grounds for Dismissal 

§ 1353. In general 
1354 (1). Want of actual controversy 
1354 (2). - Collusive appeals 
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XIII. DISMISSAL, WITHDRAWAL, OR ABANDONMENT—Continued 

B. Grounds for Dismissal —Continued 

§ 1354 (3). - Effect of delay or lapse of time 

1354 (4). -Effect of appointment to, suspension or removal from, or reinstate¬ 

ment to, office, or expiration of term thereof 
1354 (5). -Effect of settlement 

1354 (6). -Effect of compliance with judgment or order or acceptance of 

benefits thereof 

1355. Want of jurisdiction 

1356. Defects in proceedings in lower court 

1357. Defects in proceedings for review 

1358. Proceedings frivolous or for delay 

1359. Want of prosecution 

1360. Want of revival on death of party 

1361. Want of right to appeal 

1362. Review unnecessary or ineffectual 

1363. Error not shown 

1364. Waiver of defects or objections 

1365. Curing defects 

C. Motion to Dismiss 

§ 1366. Necessity in general 

1367. Plea in abatement or in bar 

1368. Dismissal by court of its own motion 

1369. Nature, office, and effect of remedy by dismissal 

1370. Who may make 

1371. Who may oppose 

1372. Notice 

1373. -Waiver of want of or defects in notice 

1374. Time for making 

1375. Form and requisites of motion 

1376. Service of motion 

1377. Hearing and determination 

1378. Amendment 

1379. Successive motions 

1380. Waiver or withdrawal of motion 

D. Order of Dismissal and Dismissal Without Prejudice 

§ 1381. Order in general 

1382. Conditional dismissal 

1383. Dismissal without prejudice 

E. Effect of Dismissal 

§ 1384. In general , 

1385. As affirmance of judgment 

1386. In lower court 

F. Abandonment 

§ 1387. In general 

1388. What constitutes 

1389. Effect 

1390. Order declaring proceedings abandoned 
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XTTT. DISMISSAL, WITHDRAWAL, OR AB ANDONMENT —Continued 
G. Vacating Order and Reinstatement 
§ 1391. Grounds 

1392. Motion to reinstate 

1393. Order of reinstatement 

1394. Mandamus to compel reinstatement 

33V. DOCKETS, CALENDARS, AND PROCEEDINGS PRELIMINARY TO HEARING 

§ 1395. Making and keeping dockets and calendars 

1396. Order of causes in general 

1397. Advancement of cause 

1398. Striking from calendar 

1399. Notice of hearing and argument 


XV. HEARING AND REHEARING 

A. Hearing 

§ 1400. Conduct 

1401. - Arguments of counsel 

1402. - Consideration of cause as a whole 

1403. - Consolidating and hearing causes together 

1404. Condition of cause and time of hearing in general 

1405. Continuance or postponement 

1406. Suspension or stay 

1407. Setting aside submission 

B. Rehearing 

1. Power to Grant, Nature of Right, and Purpose of Rehearing 

§ 1408. Power to grant 

1409. Nature of right to rehearing 

1410. Purpose of rehearing 


2. Grounds for Rehearing 


§ 1411. In general 

1412. Probable alteration of decsion on rehearing before court differently con¬ 

stituted 

1413. Defects or errors relating to record 

1414. Failure to set out reasons for decision 

1415. Erroneous reasons for correct decision 

1416. Decision by divided court 

1417. Failure sufficiently to present case 

1418. Importance of question involved 

1419. Inaccuracy of statements in opinion 

1420. Matters not in record 

1421. Matters not urged at first hearing 

1422. Newly discovered evidence 

1423. Points or authorities overlooked 

1424. Conflict with decision in another case 

1425. Want of necessary parties 

1426. Enactment of statute after submission of cause 

1427. Death of a party to action 
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XV. HEARING AND REHEARING—Continued 

B. Rehearing— Continued 

3. Application for Rehearing 
§ 1428. In general 

1429. Parties 

1430. Manner of application in general 

1431. Form and contents of application 

1432. - Briefs and citation of authorities 

1433. - Certificate of counsel 

1434. Leave of court 

1435. Notice and service of copies 

1436. Rehearing on court’s own motion 

1437. To what court application made 

1438. Time for making application 

1439. Answer and opposing briefs 

1440. Rejoinder 

1441. Hearing and determination 

1442. Second application 

1443. Denying, dismissing, or striking out application 

1444. Effect of filing application 

4. Order Granting Rehearing 
§ 1445. In general 

1446. Operation and effect 

5. Scope and Conduct of Hearing, and Relief Granted 
§ 1447. Scope and conduct in general 

1448. Contentions other than those made on original hearing 

1449. Record on rehearing 

1450. Argument on rehearing 

1451. Division of court 

1452. Relief granted 

XVI. REVIEW 

A. Scope and Extent in General 

§ 1453. Introductory statement 

1454. Review dependent on whether questions are of law or of fact 

1455. Matters not necessary to decision on review 

1456. Review dependent on mode of trial in lower court 

1457. -Trial by court in general 

1458. -Trial on agreed statement of facts 

1459. - Review dependent on certification of evidence or facts proved 

1460. - Review dependent on findings of fact and conclusions of law 

1461. - Review dependent on declarations or propositions of law 

1462. -Trial in equitable actions 

1463. -Trial or proceedings before referees, masters, auditors, and like of¬ 

ficers 

1464 (1). Theory and grounds of decision of lower court 

1464 (2). - Rulings as to pleadings 

1464 (3). -Rulings as to evidence 

1464 (4). -Dismissal or nonsuit 

1464 (5). - Direction of verdict 
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XVI. REVIEW—Continued 

A. Scope and Extent in General— Continued 

§ 1464 ( 6 ). - Instructions 

1464 (7). - Grant or refusal of new trial 

1464 ( 8 ). - Other matters 

1465. Review dependent on nature of decision appealed from 

1466. - On appeal from final judgment 

1467. - On appeal from judgment by default, decree pro confesso, or orders 

relating thereto 

1468. - On appeal from judgments of dismissal or nonsuit 

1469. - On appeal from rulings directing verdict or from judgment on de¬ 

murrer to evidence 

1470. - On appeal from order or motion for new trial 

1471. - On appeal from order or motion to amend or correct judgment or record 

1472. - On appeal from part of judgment or order or from one of several judg¬ 

ments or orders 

1473. Review dependent on mode of review 

1474. - Writ of error 

1475. -Appeal 

1476. - Exceptions 

1477. - Cases or questions reported, reserved, or certified 

1478. - Motion for new trial 

1479. Review dependent on stipulation as to matters reviewed 
14S0. Matters or evidence considered in determining question 

1481. - Matters occurring in former trials and appeals and other cases 

14S2. - Pleadings and rulings thereon 

1483. - Submission of case to jury 

1484. - Instructions and rulings thereon 

1485. - Verdict and findings, and review thereof 

14S6. - Grant or refusal of new trial 

1487. - Matters subsequent to ruling complained of 

1488. - Matters not offered or introduced in evidence 

1489. - Matters erroneously received in evidence 

1490. - Matters excluded from evidence 


B. Interlocutory, Collateral, and Supplementary Proceedings and Questions 

§ 1491. On appeal from final judgment 

1492 (1). - Previous orders or decrees reviewable 

1492 (2).-Orders or rulings as to particular matters 

1492 (3).-In equity 

1493. - Subsequent orders and proceedings reviewable 

1494. On appeal from prior interlocutory order 

1495. - Order overruling or sustaining demurrer 

1496. On appeal from subsequent order 


C. Parties Entitled to Allege Error 
1. In General 

§ 1497. Appellant or plaintiff in error 

1498. Appellee or defendant in error 

1499. Persons not parties in appellate court 

1500. Error affecting coparty only 
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C. Parties Entitled to Allege Error —Continued 

2. Estoppel to Allege Error 

§ 1501. Error committed or invited by party complaining 

1502. -Jurisdiction and venue 

1503. - Nature and theory of cause and grounds of action or defense 

1504. - Parties and process 

1505. - Pleadings 

1506. -Evidence and witnesses 

1507 (1). -Instructions and refusal thereof 

1507 (2).-Instructions given at request of complaining party 

1507 (3).-Instructions substantially the same as those requested by com¬ 

plaining party; common error 

1507 (4).-Instructions in accord with theory advanced by complaining 

party 

1507 (5).-Instructions based on facts admitted or assumed, or on im¬ 

proper evidence introduced by complaining party 

1507 (6).-Modification of instructions 

1507 (7).-Instructions relative to amount of recovery 

1507 (8).-Submission of issue or question to jury 

1507 (9).-Failure or refusal to instruct 

1508. - Mode and conduct of trial 

1509. - Verdict or findings 

1510. - Judgment or order 

1511. - Amount of recovery or extent of relief 

1512. - Rulings and proceedings on motions 

1513. - Defects in proceedings for review 

1514. Assent to, or recognition of validity of, proceedings 

1515. - By pleading over or proceeding to trial 

1516. - By taking or failing to take an appeal 

D. Amendment, Additional Proofs, and Trial of Cause Anew 

1. Amendments and Additional Proofs 

§ 1517. Amendment of proceedings of lower court 

1518. - As to parties 

1519. - As to pleadings 

1520. -As to judgment 

1521. Additional proofs 

1522. - General rule 

1523. -Limitations of rule 

2. Trial De Novo 

§ 1524. Nature 

1525. Right to 

1526. -Equitable proceedings 

1527. -Appeals from probate courts 

1528. Scope of inquiry 

1529. Mode and conduct of trial 

1530. -Pleadings 
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XVL REVIEW—Continued 

D. Amendment, Additional Proofs, and Trial of Cause Anew Continued 

2. Trial De Novo —Continued 

§ 1531. - Evidence 

1532. - Submission of issues to jury 

E. Presumptions 

§ 1533. General rules 

1534. General applications and limitations of rules 

1535. Grounds and forms of action or defense 

1536. Organization and jurisdiction of lower court 

1537. Venue and transfer of causes 

1538. Parties, process, and appearance 

1539. Pleading 

1540. - Demurrers 

1541. -Amended and supplemental pleadings in general 

1542. -Amendments regarded as made 

1543. - Striking out or dismissal 

1544. Interlocutory orders and proceedings 

1545. -Time of trial or hearing, and continuance 

1546. -Injunction 

1547. -Attachment or garnishment 

1548. -Receivers 

1549. -Taking and suppression of depositions 

1550. -Other matters 

1551. Right to jury trial and waiver thereof 

1552. Qualifications, selection, and swearing of jurors 

1553. Reference 

1554. Conduct of trial in general 

1555. Admissibility and reception of evidence 

1556. - Admissibility and rulings thereon 

1557. - Reception, use, and limitation of use in general 

1558. - Competency, examination, credibility, and impeachment of witnesses 

1559 (1). Dismissal, nonsuit, demurrer to evidence, or direction of verdict 

1559 (2). - Demurrer to evidence 

1559 (3). -Dismissal 

1559 (4). -Nonsuit 

1559 (5). -Direction of verdict 

1560. Instructions 

1561. Custody and conduct of jury 
1562 (1). Verdict in general 

1562 (2). - Form and reception 

1562 (3). -Matters considered by jury 

1562 (4). - Sufficiency of evidence to support 

1562 (5). -Interrogatories and special verdicts 

1562 (6). -Matters decided 

1562 (7). -Theory or grounds of verdict 

1563. Findings of fact and conclusions 

1564 (1). -Findings by court 

1564 (2).-Requests for findings 

1564 (3).-Waiver of special finding 

1564 (4).-Relation of findings to pleadings and issues 
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XVI. REVIEW— Continued 

E. Presumptions —Continued 

§ 1564 (5).-Evidence considered by trial court 

1564 (6).-Sufficiency of evidence to support findings 

1564 (7).-Burden of showing error 

1564 (8).-Implied findings 

1564 (9).-Interpretation of findings 

1565. - Findings by referee, master, auditor, or commissioner 

1566. -Conclusions of law 

1567. Amount of recovery 

1568. Order granting or refusing new trial 

1569. -Motion and notice 

1570. -Evidence and matters used on hearing motion 

1571. - Grounds of decision on motion 

1572. Judgment 

1573. - Form, rendition, and entry 

1574. - Conformity of judgment to other matters 

1575. -Judgment by default 

1576. -Judgment by consent or stipulation 

1577. Orders and proceedings after judgment 

1578. Costs and allowances 

1579. Taking and perfecting appeal or other proceeding for review 

1580. Making and contents of bill of exceptions, case, or statement of facts 

1581. Making and contents of transcript or abstract of record 

1582. Filing and contents of brief 

F. Discretion of Lower Court 

1. In General 

§ 1583. Power to review 

1584. -Burden of showing abuse 

1585. Refusal to exercise discretion 


2. Questions Reviewable 

a. parties, process, and pleadings 

§ 1586. Parties and process 
1587 (1). Pleadings 
1587 (2). -Amendment 

1587 (3). - Other particular matters as to pleadings 

b. provisional remedies and interlocutory or other pro¬ 

ceedings BEFORE TRIAL 

§ 1588. Provisional remedies 

1589. -Arrest and bail 

1590. -Attachment and garnishment 

1591. -Injunctions 

1592. -Receivers 

1593. Depositions 

1594. Discovery 

1595. -Physical examination 

1596. Dismissal or nonsuit before trial 

1597. Reference 
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XVI. REVIEW—Continued 

F. Discretion” of Lower Court —Continued 
2. Questions Rcvieu % able —Continued 

b. PROVISIONAL REMEDIES AND INTERLOCUTORY OR OTHER PROCEED PROCEEDINGS BEFORE 

trial— Continued 
§ 159S. Change of venue 

1599. Consolidation or severance of causes, and advancement on docket 

1600. Continuance. 

C. SELECTION AND IMPANELING OF JURY 

§ 1601. In general 

1602. Rulings as to competency 

d. PROCEEDINGS AT TRIAL 

§ 1603. Conduct of trial in general 

1604. Reception of evidence 

1605. -Order of proof 

1606. -Reopening case 

1607. Striking or withdrawal of evidence 

1608. Examination and impeachment of witnesses 

1609. Limiting number of witnesses 

1610. Separation and exclusion of witnesses 

1611. Arguments and conduct of counsel 

1612. Dismissal, nonsuit, demurrer to evidence, or direction of verdict 

1613. Instructions 

1614. Submission of issues to jury 

1615. - Interrogatories or special verdicts 

1616. - Issues out of chancery 

1617. Custody and conduct of jury 

1618. View by court or jury 

e. NEW TRIAL OR REHEARING 

§ 1619. In general 

1620. Questions of law 

1621. Grounds of order granting new trial not shown 

1622. Grant or denial of motion on particular grounds 

1623. -Errors or irregularities 

1624. - Insufficiency of evidence 

1625. - Newly discovered evidence 

1626. -Inadequate or excessive damages 

1627. - Surprise, accident, or mistake 

1628. Procedure on motion 

f. PROCEEDINGS FOLLOWING JUDGMENT 
§ 1629. In general 

1630. Amendment or correction of judgment 

1631. Vacation of judgment 

1632. - Opening default 
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F. Discretion of Lower Court— Continued 
2. Questions Reviewable —Continued 

g. APPEAL OR OTHER PROCEEDING FOR REVIEW 

§ 1633. In general 

1634. Making and filing bill of exceptions, case, or statement 

1635. Supersedeas or stay of proceedings 

h. COSTS AND FEES 

§ 1636. In general 
1637. Security for costs 

i. MISCELLANEOUS MATTERS 

§ 1638. Enforcement of rules of court 

1639. Imposition of terms 

1640. Extension of time and proceedings nunc pro tunc 

1641. Form of opinion 


G. Questions of Fact, Verdicts, and Findings 

1. In General 

§ 1642. In general 

1643. Questions of fact on motions or other interlocutory or special proceedings 

generally 

1644. Competency of witnesses and admissibility of evidence 

1645. Credibility of witnesses 

1646. Number of witnesses 


2. Verdicts 

§ 1647. Conclusiveness in general 

1648. On conflicting evidence 

1649. Against weight of evidence 

1650. Amount of recovery 

1651. -Excessive award 

1652. -Inadequate award 

1653. Approval or disapproval of trial court 

1654. Successive verdicts 

1655. Verdicts in equity 


3. Findings of Court 

§ 1656 (1). Conclusiveness in general 

1656 (2). - Scope of review generally 

1656 (3). - Reversal and affirmance in general 

1656 (4). - Waiver of jury or request for findings 

1656 (5). -Refusals to find and findings not strictly of fact or formally ex¬ 

pressed 

1656 (6). --When or by whom findings made or prepared 

1656 (7). -Jurisdictional facts 

1656 (8). - Conclusions or inferences from facts or undisputed evidence 

1656 (9). -Evidence to support or overturn findings 

1657. On conflicting evidence 
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APPEAL & ERROR 

XVI. REVIEW —Continued 


4A C.J.S. 


G. Questions of Fact, Verdicts, and Findings— Continued 

3. Findings of Court —Continued 

§ 165S. Against weight of evidence 
1659. Amount of recovery 
1650. Where evidence is documentary 

1661. Case tried on agreed statement of facts 

1662. In equity 

1663. - Review with deference to findings of chancellor 

1664. -When reversed or set aside 

4 . Findings of Referee, Master, Commissioner, or Auditor 
§ 1665. Conclusiveness in general 

1666. On conflicting evidence 

1667. Against weight of evidence 

1668. Amount of recovery 

1669. Approval of trial court 

1670. Where court and master or referee do not concur 

5 . Dismissal, Nonsuit, Direction of Verdict, or Demurrer to Evidence 
§ 1671. Dismissal or nonsuit, or direction of verdict 

1672. Demurrer to evidence 

6. Decision on Motion for New Trial 
§ 1673. Grant of motion 

1674. Denial of motion 

7. Refusal to Find Facts 

§ 1675. When reviewable 

H. Harmless Error 

1. General Rules 

§ 1676. Review dependent on prejudice to rights of party in general 

1677. Presumptions and burden of proof as to effect of error 

1678. Errors favorable to party complaining 

1679. Technical or formal errors 

2 . Nature and Form of Remedy, and Parties and Process 
§ 1680. Nature and form of remedy 

1681. Parties 

1682. Process 


3. Pleadings 

§ 1683. Defective or insufficient pleadings 

1684. -Misjoinder of causes of action or defenses 

1685. Rulings on pleadings 

1686. -Filing or withdrawal 


1687 (1). -Demurrers or exceptions 

1687 (2).-Sustaining demurrer or exception 

1687 (3).-Overruling demurrer or exception 
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4A C.J.S. 

XVI. REVIEW—Continued 


APPEAL & ERROR 


H. Harmless Error— Continued 

3. Pleadings —Continued 

§ 1687 (4).-Errors of practice with relation to demurrers or exceptions 

1688. -Amendments or supplemental pleadings 

1689. - Motion to strike out 

1690. - Motion to dismiss 

1691. - Motion to make more definite and certain 

1692. - Motion for bill of particulars 

1693. - Compelling or refusing to compel election 

1694. Issues, proof, and variance 

4 . Interlocutory Proceedings 

§ 1695. In general 

1696. Continuance 

1697. Venue 

1698. Depositions 

1699. Discovery 

1700. Security for costs 

5 . Extraordinary or Provisional Remedies 

§ 1701. In general 

1702. Injunctions 

1703. Attachment and garnishment 

1704. Appointment of receiver 

6. References 

§ 1705. Grant or refusal 

1706. Other questions relating to references 

7 . Selection and Impaneling of Jurors 

§ 1707. In general 
1708. Challenges 

8. Conduct of Trial or Hearing in General 

§ 1709. General statement 

1710. Time or term of trial 

1711. Transfer of cause 

1712. Remarks and conduct of judge 

1713. Arguments and conduct of counsel 

1714. Refusal to hear argument 

9 . Rulings as to Evidence in General 

§ 1715. General statement 

1716. Rulings on objections to questions 

1717. Rulings relating to production and inspection of books and documents 

1718. Order of proof, rebuttal, and reopening case 

1719. Striking out or withdrawing evidence 

1720. Failure to rule on objections to evidence 
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APPEAL & ERROR 

XVI. REVIEW—Continued 


4A C.J.S 


H. Harmless Error— Continued 

10. Rulings in Respect to Witnesses 

§ 1721. Examination and rulings as to competency 

1722. Credibility, impeachment, contradiction, and corroboration 

1723. Refreshing memory 

11. A dm ission of Evid cnce 

§ 1724. Prejudicial effect in general 

1725. -Evidence admitted without preliminary proof 

1726. - Admission of opinion evidence 

1727. -Admission of hearsay evidence 

1728. -Admission of evidence in trial by court 

1729. Facts otherwise established 

1730. - By prior admission of same evidence 

1731 - By other evidence 

1732. Admitted or undisputed facts 

1733. Matters requiring no proof 

1734. Cure of errors 

1735. - By evidence subsequently admitted 

1736. - By verdict, judgment, or findings 

1737. - By withdrawal, striking out, or instructions to jury 

1738. - By amendment of pleadings 

12. Exclusion of Evidence 

§ 1739. Prejudicial effect in general 

1740. - Evidence immaterial to issue 

1741. - Evidence not beneficial to appellant 

1742. - Evidence improper for purpose offered 

§ 1743. - Evidence offered for improper purpose 

1744. - Facts which are matters of common knowledge 

1745. - Effect of determination 

1746. On trial by court without a jury 

1747. Appellant not entitled to favorable decision in any event 

1748. Facts otherwise established 

1749. - By other evidence 

1750. -By facts conceded. 

1751. - By presumptions of law or judicial notice 

1752. Subsequent matters curing error 

1753. -By admission of same or similar evidence 

1754. -By instructions 

13. Dismissal, Nonsuit, Demurrer to Evidence, or Direction of Verdict 
§ 1755. Dismissal 

1756. Nonsuit 

1757. Demurrer to evidence 

1758. Direction of verdict 

14 . Submission or Withdrawal of Issues, Questions, or Special Interrogatories 
§ 1759. Submission of issues of fact 

1760. Submission of questions of law 
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4A C.J.S. 

XVI. REVIEW— Continued 


APPEAL & ERROR 


H. Harmless Error —Continued 

14. Submission or Withdrawal of Issues, Questions, or Special Interrogatories —Con¬ 

tinued 

§ 1761. Failure or refusal to submit issue, or withdrawal of issue 
1762. Submission or refusal to submit special interrogatories 

15 . Instructions to lury 

a. ERROR IN INSTRUCTIONS GIVEN 

§ 1763 (1). Prejudicial effect in general 

1763 (2). - Instructions informal, inaccurate, incomplete, uncertain, etc. 

1763 (3). - Instructions on burden of proof and preponderance of evidence 

1763 (4). - Instructions on rules for weighing testimony 

1763 (5). - Conflicting instructions 

1764. Applicability to issues and evidence 

1765. Invading province of jury 

1766. - Improper assumption of facts 

1767. - Charging on weight of evidence 

1768. Singling out and giving undue prominence to issues, theories, or evidence 

1769. Repetition of instructions 

1770. General instructions with special verdict 

1771. Time and manner of giving instructions 

1772. Instructions in equity cases 

1773 (1). Error cured by verdict or judgment 

1773 (2). - Amount of recovery or damages 

1773 (3). - By special findings or findings on special issues 

1773 (4). - Error cured by remittitur 

b. REFUSAL OR MODIFICATION OF INSTRUCTIONS 

§ 1774. Prejudicial effect of erroneous refusal 

1775. - Cautionary instructions 

1776. - Error cured by verdict or judgment 

1777. Modification of instructions 

16. Declarations of Law 

§ 1778. Erroneous declarations 
1779. Refusal of declarations 

17. Conduct and Deliberations of Jury 
§ 1780. In general 

1781. Unauthorized view or inspection 

1782. Taking papers and articles to jury room 

1783. Recalling jury for further instructions 

18. Verdicts 

§ 1784. In general 

1785. Special verdict or findings 

19 . Findings of Fact and Conclusions of Law 
§ 1786. Erroneous findings 

1787. Immaterial findings 

1788. Errors of form or irregularities in practice relating to findings 
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APPEAL & ERROR 

XVI. REVIEW—Continued 


4A C.J.S. 


H. Harmless Error —Continued 

19. Findings of Fact and Conclusions of Law —Continued 
§ 1789. Erroneous conclusions of law 

1790. Failure or refusal to state findings or conclusions 

1791. Amendment, modification of, or additional findings or conclusions 

20. Motion for New Trial or Rehearing 

§ 1792. Denial of motion 
1793. Allowance of motion 

21. Judgment, Decree, or Order 

§ 1794. Prejudicial effect of errors or irregularities in general 

1795. Entry 

1796. Amendments 

22. Proceedings After Judgment 
§ 1797. In general 

1798. Setting aside judgment, decree, or order 

1799. Executions 

1800. Appeal or other proceedings for review 

I. Error Waived in Appellate Court 

§ 1801. Express waiver 

1802. Implied waiver 

1803. - Failure to urge objection 

1804. -Proceedings inconsistent with objection 

1805. - Particular applications of rules 

J. Decisions of Intermediate Courts 

§ 1806. Scope and extent of review 

1807. - Errors in trial court 

1808. - Questions not raised or passed on in intermediate court 

1809. - Refusal of intermediate court to consider questions of law or fact 

1810. -Cross appeals or assignment of cross errors 

1811. Review dependent on procedure in intermediate court 

1812. Nature and grounds of decision 

1813. - Erroneous reason for correct decision 

1814. -Looking to opinion to ascertain grounds 

1815. -Sustaining judgment on grounds not noticed 

1816. Discretion of intermediate court 

1817. Presumptions 

1818. Questions of fact and of law 

1819. -Suits in equity 

1820. -Suits in probate courts 


K . Subsequent Appeals 


§ 1821. Former decision as law of the case in general 

1822. Relation of doctrine to res judicata and stare decisis 

1823. Where case is remanded 
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4A C.J.S. 

XVI. REVIEW—Continued 


APPEAL & ERROR 


K. Subsequent Appeals— Continued 

§ 1824. Former decision erroneous 

1825. Errors existing on former review 

1826. Cross appeals 

1827. New questions on second appeal 

1828. Subsequent appeal in court of like jurisdiction 

1829. Subsequent appeal to or from intermediate court 

1830. Decision on interlocutory appeal 

1831. Suggestions and statements on first appeal 

1832. Questions necessarily involved 

1833. Persons concluded 

1834. Particular questions concluded 

XVH. DETERMINATION AND DISPOSITION OF CAUSE 

A. In General 

§ 1835. Scope and extent of decision and relief 

1836. Remand without decision 

1837. Decision on default, consent, or stipulation 

1838. Consolidated causes 

1839. Double appeals 

1840. Effect of changes pending appeal 

1841. - Change in law 

1842. - Change in state of facts 

1843. Time for decision 

1844. Decision by divided court 

1845. Findings of fact and conclusions of law 

B. Affirmance 

1. On Motion 

§ 1846. Authority and grounds 
1847. Procedure to obtain 

2. On Hearing 

a. GROUNDS AND EFFECT OF AFFIRMANCE 

§ 1848. Absence of reversible error 

1849. Correct result 

1850. Errors waived, released, or cured 

1851. Errors not sufficiently reserved or presented 

1852. Reversal ineffectual or not beneficial 

1853. Errors on part of appellant 

1854. To permit appeal to higher court 

1855. Error of intermediate court 

1856. Other considerations 

1857. Effect of affirmance 

b. CONDITIONAL AFFIRMANCE 

§ 1858. Power of appellate court to impose conditions 

1859. Affirmance conditioned on remission of part of recovery 

1860. -Judgment in excess of jurisdiction 
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XVII. DETERMINATION AND DISPOSITION OF CAUSE—Continued 
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B. Affirmance —Continued 

2. On Hearing —Continued 

b. conditional affirmance —Continued 
§ 1S61. -Excessive unliquidated damages generally 

1562. -Judgment exceeding amount claimed 

1563. -Erroneous allowance or computation of interest 

1564. -Damages not authorized by pleadings 

1865. -Judgment exceeding damages proved 

1S66. -Improper allowance of costs or attorney's fees 

1867. —— Judgment exceeding verdict or special findings 

1868. -Judgment still excessive after entry of one remittitur 

1S69. - Remittitur as cure of errors 

1870. -Amount of remittitur and matters considered in fixing thereof 

1871. -Time and manner of allowing or entering remittitur 

C. RENDERING FINAL JUDGMENT OR DIRECTING FURTHER PROCEEDINGS 

§ 1872. In general 

1873. On affirmance of order granting new trial 

C. Modifications 

§ 1874. Power to modify or order modification in general 

1875. Correction of formal or clerical errors 

1876. Removal of uncertainty or ambiguity 

1877. Conforming judgment to pleadings 

1878. Conforming judgment to verdict or findings 

1879. Changing relief or recovery or denial thereof 

1880. -Nature of judgment 

1881. -Parties to judgment 

1882. -Provisions as to medium of payment, costs, and enforcement of judg¬ 

ment 

1883. -Judgments in particular classes of actions 

1884. Motion or other procedure to obtain 

1885. Compelling or directing restitution 

D. Reversal 

1. Grounds 

§ 1886. Matters relating to appeal 

1887. Confession of error 

1888. Errors corrected before hearing on appeal 

1889. Errors on part of appellant or plaintiff in error 

1890. Error of intermediate court 

1891. Jurisdictional defects 

1892. Premature decision 

1893. Error as to grounds or decision 

1894. Technical, formal, or trivial defects or errors 

1895. —*— Amendable defects 

1896. -Form of action 

1897. -Time of bringing action 

1898. -Parties and process 

1899. - Pleadings in general 
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4A C.J.S. APPEAL & ERROR 

XVII. DETERMINATION AND DISPOSITION OP CAUSE—Continued 


D. Reversal —Continued 

1. Grounds —Continued 

§ 1900. - Misjoinder of causes of action 

1901. -Trial in general 

1902. - Reception of evidence 

1903. - Dismissal or taking case or question from jury 

1904. - Instructions 

1905. -Verdict and findings 

1906. - Judgment and costs 

1907. - Rulings and proceedings after judgment 

1908. Amount or extent of recovery 

1909. -Trivial excess or deficiency generally 

1910. -Allowance or disallowance of costs or interest 

1911. - Judgment in excess of demand 

1912. - Judgment in excess of verdict 

1913. - Unauthorized recovery of nominal damages 

1914. - Failure to recover nominal damages 

2 . Scope and Extent of Relief in General 
§ 1915. Reversal in part 

1916. - Separate counts or issues 

1917. - Actions relating to several tracts of land 

1918. - As to damages and costs 

1919. Reversal as to one or more coparties 

1920. - Where only part of parties appeal 

1921. - Judgment against principal and sureties 

1922. - Judgment against adults and minors 

1923. Conditional reversal 

3 . Rendering or Ordering Final Judgment 
§ 1924. In general 

1925. Facts fully developed and undisputed 

1926. Want of jurisdiction of lower court 

1927. Insufficient cause of action or sufficient defense 

1928. - Rendering or ordering judgment of dismissal or nonsuit 

1929. Sufficient cause of action and insufficient defense 

1930. Judgment conforming or not conforming to verdict 

1931. Where trial was before court or referee 

1932. After several trials 

4 . Ordering New Trial or Other Proceeding in Lower Court 

§ 1933. Propriety of order 

1934. Nature and extent of proceedings ordered 

1935. -New trial of all or part of issues 

1936. -Leave to amend pleadings 

1937. -Leave or direction to cure defect of parties 

1938. -Ordering reference or rereference 

1939. Errors and defects in trial or proceedings 

1940. -Facts not sufficiently developed or settled in general 

1941. -Failure to introduce sufficient evidence to authorize recovery or es¬ 

tablish defense 
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APPEAL & ERROR 

OT, DETERMINATION AND DISPOSITION OF CAUSE—Continued 


4A C.J.S. 


D. Reversal —Continued 

4. Ordering New Trial or Other Proceeding in Lower Court —Continued 

§ 1942. -Issues not passed on below 

1943. - Insufficiency of verdict or findings 

1944. -Error as to motion for new trial 

1945. Error of intermediate court 

1946. Imperfect record 

1947. Successive new trials 

1948. Decision in other cases 

5 . Compelling or Directing Restitution 
§ 1949. Power of appellate court 

6. Effect of Reversal 

§ 1950. In general 

1951. On dependent or independent judgments or proceedings 

1952. As to particular persons and parties 


E. Rendition, Form, and Entry of Judgment 

§ 1953. Time and mode of rendition 

1954. Form and requisites 

1955. Entry and records 

1956. -Entry nunc pro tunc 

1957. Amendment, modification, and setting aside 

F. Mandate and Proceedings in Lower Court 

1. Mandate or Other Order of Remand 
§ 1958. Nature and effect generally 

1959. Necessity 

1960. Issuance 

1961. Form and requisites 

1962. Transmission to, and filing in, lower court 

2. Effect in Lower Court of Decision of Appellate Court 
§ 1963. Construction and operation in general 

1964. Law of the case 

3 . Powers and Duties of Lower Court Generally 

§ 1965. Jurisdiction of lower court after remand 

1966. Compliance with mandate or directions 

1967. Modification or avoidance of judgment or order 

1968. Granting new trial or rehearing 


4. Amendments 


§ 1969 (1). Pleadings 

1969 (2). -Where merits were or were not determined 

1969 (3). -After final judgment rendered or directed 

1969 (4). -On remand generally or for further proceedings 

1969 (5). - On remand for restricted purposes 

1969 (6). -Causes tried de novo on appeal 

1969 (7). -On terms 

1969 (8). -Amendments as to particular matters 
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4A C. J. S. APPEAL & ERROR 

XVII. DETERMINATION AND DISPOSITION OP CAUSE—Continued 


F. Mandate and Proceedings in Lower Court— Continued 

4. Amendments —Continued 
§ 1970. Parties 

1971. Findings 

1972. Record 

5. Proceedings after Remand 
§ 1973. In general 

1974. Dismissal or nonsuit 

1975. Accounting and assessment of damages 

1976. Reference 

6. Enforcement of Judgment 

§ 1977. Powers and duties of lower court 

7. Rendition and Entry of Judgment as Directed 
§ 1978. In general 

1979. Inclusion of interest, damages, and costs 

8. Restitution 

§ 1980. In general 

1981. Persons entitled to 

1982. Persons liable 

1983. Extent of 

1984. Defenses 

1985. Remedies and proceedings 

9. New Trial 

§ 1986. Effect of decision as granting new trial 

1987. Proceedings constituting new trial in compliance with mandate 

1988. Time and notice 

1989. Scope of issues 

1990. Conduct of new trial 

1991. Evidence 

1992. Instructions 

10. Failure to Follow Decision or Comply with Mandate 
§ 1993. Effect 

1994. Remedy 

G. Jurisdiction and Proceedings of Appellate Court After Remand 

§ 1995. Jurisdiction in general 

1996. Recall of mandate 

1997. Granting rehearing after remand 

1998. Allowance of further appeal 

1999. Vacation or modification of judgment 

2000. - Grounds 

2001. -Time for 

2002. -Application and consideration thereof 

2003. Amendment or correction of mandate 
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APPEAL & ERROR 

XVm. LIABILITIES ON BONDS AND UNDERTAKINGS 

A. In General 

§ 2004. Nature of obligation 

B. Liability Dependent on Validity and Sufficiency of Bond 

1. Execution and Contents of Instrument 
§ 2005. In general 

2006. Signature, seal, and date 

2007. Amount of penalty 
200S. Conditions 

2009. Recitals, description of judgment, and designation of appellate court 

2010. Formal defects or irregularities 

2011. Alterations 

2012. Execution in blank 

2013. Conditional execution 

2014. Mistake or fraud 

2015. Defects cured by statute 

2. Parties 

§ 2016. In general 

2017. Obligors 

2018. Obligees 

2019. Description of parties 

2020. Justification of sureties 

3. Approval of Bond 

§ 2021. Necessity and sufficiency 

4. Waiver of Directory Requirements 
§ 2022. In general 

2023. Implied waiver 

2024. Rebuttal of implied waiver 

2025. -By procuring dismissal 

2026. -By issuance of execution 

5. Delivery and Filing 
§ 2027. In general 

2028. Revocation and withdrawal 

2029. Acceptance by appellee 

6. Consideration 

§ 2030. In general 

2031. Seal as importing or evidence of consideration 

2032. Expenses incurred by appellee 

2033. Unnecessary bond or undertaking 

2034. Excessive bond or undertaking 

2035. Void or defective appeal 

2036. Recital of consideration 

7. Estoppel to Assert Defenses 
§ 2037. In general 

2038. Sufficiency of bond or undertaking 

2039. Fact or validity of appeal 
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4A C.J.S. APPEAL & ERROR 

ZVIII. LIABILITIES OK BONDS AND UNDERTAKINGS—Continued 


B. Liability Dependent on Validity and Sufficiency of Bond —Continued 

7. Estoppel to Assert Defenses —Continued 
§ 2040. Fact or validity of judgment 
2041. -Trial de novo 

C. Performance or Breach of Conditions 

1. Condition to Prosecute with Effect 
§ 2042. In general 

2043. Affirmance of judgment 

2044. Reversal of judgment 

2045. Intermediate appeal 

2046. Dismissal of appeal 

2047. Waiver of breach 

2. Condition to Pay or Satisfy Judgment 

§ 2048. Form and sufficiency of condition 
2049 (1). Breach by nonpayment 

2049 (2). - Partial affirmance 

2049 (3). - Affirmance on rehearing 

2049 (4). - Reversal 

2049 (5). - Intermediate appeal 

2049 (6). - Dismissal 

2050. Payment or satisfaction 

3. Nonperf ormance Excused and Securities Discharged 

§ 2051. Change of parties 

2052. Amendment of pleadings and process 

2053. Change in courts 

2054. Agreements excusing nonperformance 

2055. Bankruptcy and insolvency 

2056. - Of appellant 

2057. - Of sureties 

2058. Limitations and laches 

2059. Statutes nullifying bond or relieving sureties 

2060. Fraud of obligee against surety 

4. Effect of Other Bond in Same Proceeding 

§ 2061. In general 
2062. Successive appeal bonds 

D. Extent of Liability 

§ 2063. In general 

2064. Penalty as limit of liability 

2065. Amount of judgment in general 

2066. -Judgment appealed from 

2067. - Collateral judgments 

2068. Amount of deficiency 

2069. -Judgment in rem 

2070. -Judgment in personam 
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APPEAL & ERROR 4A C. J. S. 

XVIIL LIABILITIES ON BONDS AND UNDEBTAKINGrS— Continued 

D. Extent of Liability —Continued 

§ 2071. Costs 

2072. Damages 

2073. Attorney's fees 

2074. Interest 

E. Actions 

§ 2075. Right of action, and form of remedy 

2076. Conditions precedent 

2077. - Demand and notice 

2078. -Liquidation by action of amount of liability 

2079. -Resort to, and exhaustion of, other securities or remedies 

20S0. Defenses 

2081. Jurisdiction and venue 

2082. Time to sue and limitations 
20S3. Parties 

2084. Pleading 

2085. Evidence 

2086. Trial, judgment, review, and costs 

F. Summary Remedies 

§ 2087. In general 

2088. Necessity of sufficient statutory bond 

2089. Necessity that amount of liability be fixed or apparent 

2090. Particular disposition of cause 

2091. Effect of death of appellant or surety 

2092. Defenses 

2093. Proceedings to obtain, rendition and entry of, summary judgment 

2094. Opening, reversal, and conclusiveness of summary judgment 

G. Assignment of Bond or Judgment 

§ 2095. Right to assign, and validity and effect of assignment 
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4A C.J.S. APPEAL & ERROR §425 

Vn. REQUISITES AND PROCEEDINGS FOR TRANSFER OF CAUSE 


A. IN GENERAL 


§ 425. Compliance with Statutory Require¬ 
ments in General 

The legislature may by statute prescribe the con¬ 
ditions upon which and the manner in which the statutory 
right of appeal or review may be claimed and, when it 
does, such regulations must be complied with. 

In the absence of a constitutional provision con¬ 


ferring the right of appeal, such right is purely 
statutory, as appears from the discussion supra § 
18 et seq, and it is essential to the jurisdiction of 
the appellate court that there be, in taking and per¬ 
fecting an appeal, as well as in taking and per¬ 
fecting statutory proceedings in error, a compliance 
with all applicable statutory requirements, 71 save 


71. Ala.—Sadler v. Sessions, 74 So. 
2d 425, 261 Ala. 323—Dortch Bak¬ 
ing Co. v. Schoel, 194 So. 807, 239 
Ala. 266—Hildebrand v. First Nat. 
Bank, 128 So. 219, 221 Ala. 216- 
Lewis v. Martin, 98 So. 635, 210 
Ala. 401—Holmes v. Holmes, 97 So. 
628, 210 Ala. 227. 

Ariz.—Duncan v. Superior Court of 
Pinal County, 177 P.2d 374, 65 Ariz. 
193—Lount v. Strouss, 162 P.2d 
430, 63 Ariz. 323—In re Sullivan's 
Estate, 300 P. 193, 38 Ariz. 387. 

Ark.—Wann v. Reading Co., 108 S. 
W.2d 899, 194 Ark. 541—Sinclair 
Refining Co. v. Burkholder, 97 S. 
W.2d 925, 193 Ark. 62. 

Cal.—Levy v. Brill, 236 P.2d 603, 107 
C.A.2d 204—In re Dalton’s Estate, 
197 P.2d 62, 87 C.A.2d 333—Jack- 
son v. Jackson, 163 P.2d 780, 71 C. 
A.2d 837. 

Fla.—Russ v. Solomon, 12 So.2d 121, 
152 Fla. 348—State ex rel. Watson 
v. Lee, 8 So.2d 19, 150 Fla. 496— 
De Bowes v. De Bowes, 7 So.2d 4, 
149 Fla. 545—Provident Sav. Bank 
& Trust Co. v. Devito, 125 So. 235, 
98 Fla. 1076—McJunkins v. Ste¬ 
vens, 102 So. 756, 88 Fla. 559. 

Ill-—People ex rel. Pickerill v. New 
York Cent. R. Co., 63 N.E.2d 405, 
391 Ill. 377—People ex rel. Waite 
v. Bristow, 62 N.E.2d 545, 391 Ill. 
101—Johnson v. Cook County, 13 
N.E.2d 169, 368 Ill. 160—People ex 
rel. Bender v. Davis, 6 N.E.2d 643, 
365 Ill. 389. 

J. H. Walters & Co. v. Canham 
Sheet Metal Corp., 130 N.E.2d 675, 
8 Ill.App.2d 121—In re O’Donnell’s 
Estate, 48 N.E.2d 192, 318 Ill.App. 
373—Dressor v. Baldwin, 32 N.E. 
2d 959, 309 Ill.App. 182—Rubottom 
v. Crane Co., 23 N.E.2d 354, 302 Ill. 
App. 58—People, for Use of Tin¬ 
dall, v. London & Lancashire In¬ 
demnity Co. of America, 14 N.E. 2d 
289, 294 Ill.App. 619—Reid v. City 
of Belvidere, 12 N.E.2d 684, 293 
Ill.App. 638—Stevenson v. Illinois 
State Trust Co., 11 N.E.2d 840, 292 
11 l.App. 528—Lewis v. Renfro, 9 
N.E.2d 652, 291 Ill.App. 396—Shaw 
v. Davis, 7 N.E.2d 331, 289 IlLApp. 
447—People ex rel. Dilks v. Board 
of Education of Paxton Communi¬ 
ty High School Dist. No. 117, in 
Ford County, 283 IlLApp. 378—Gol- 
liday v. City of Alton, 277 IlLApp. 

4A C.J.S.—5 


26—Conklin v. Tobey, 224 Ill.App. 
142. 

Ind.—Lovett v. Citizens’ Trust & 
Savings Bank, 165 N.E. 545, 200 
Ind. 608—City of New Albany v. 
Lemon, 149 N.E. 350, 198 Ind. 127, 
rehearing denied 152 N.E. 723, 198 
Ind. 127. 

Gardner v. Lohmann Const. Co., 
Ind.App., 62 N.E.2d 867—Butler 
University v. Danner, 50 N.E.2d 
928, 114 Ind.App. 236, rehearing de¬ 
nied 51 N.E.2d 487, 114 Ind.App. 
236—Bard v. Cline, 40 N.E.2d 996, 
111 Ind.App. 146—Carr v. Gary 
Land Co., 13 N.E.2d 348, 105 Ind. 
App. 204—Rebstouck v. Lucas, 12 
N.E.2d 363, 104 Ind.App. 536—Mc¬ 
Intosh v. Lochamier’s Estate, 10 
N.E. 2d 445, 104 Ind.App. 149— 

Reitzel v. Campbell, 5 N.E.2d 148, 
103 Ind.App. 650—Peoples State 
Bank of Crown Point v. Bankers 
Trust Co. of Gary, Lake County, 
4 N.E.2d 674, 102 Ind.App. 647— 
Haley v. Lawson, 192 N.E. 760, 99 
Ind.App. 411—Vancleave v. Wolf, 
190 N.E. 371, 98 Ind.App. 650— 
Sindlinger v. Mitchell, 186 N.E. 
347, 97 Ind.App. 296. 

Iowa.—Hampton v. Des Moines & C. 
I. Ry. Co., 249 N.W. 436, 216 Iowa 
640. 

Ky.—White v. Commonwealth, 287 
S.W.2d 625—Louisville & N. R. Co. 
v. Caudill, 194 S.W.2d 508, 302 Ky. 
255. 

Me.—In re French’s Estate, 183 A. 
130, 134 Me. 140. 

Mass.—Turgeon v. Turgeon, 113 N. 
E.2d 821, 330 Mass. 402—Hovhane- 
sian v. New York Life Ins. Co., 39 
N.E. 2d 423, 310 Mass. 626, 138 A. 
L.R. 1369—New England Trust Co. 
v. Assessors of Boston, 33 N.E.2d 
268, 308 Mass. 543—Shapira v. Bu- 
dish, 195 N.E. 349, 290 Mass. 265 
—In re Martell’s Estate, 177 N.E. 
102, 276 Mass. 174. 

Mich.—Davis v. Macomb Circuit 
Judge, 214 N.W. 409, 239 Mich. 447 
—Wernik v. Collins, 207 N.W. 842, 
234 Mich. 224. 

Minn.—State ex rel. Farrington v. 
Rigg, 78 N.W.2d 721—In re Peter¬ 
son’s Estate, 277 N.W. 529, 202 
Minn. 31. 

Miss.—Corpus Juris Secundum cited 
in J. R. Watkins Co. v. Guess, 17 
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So.2d 795, 796, 196 Miss. 438—Max 
N. Tobias Bag Co. v. Delta Cotton 
Oil Co., 11 So 2d 210, 193 Miss. 873 
—Jackson County v. Meaut, 189 
So. 819, 185 Miss. 235—McClana- 
han v. O’Donnell, 114 So. 336, 148 
Miss. 478—Union Motor Car Co. v. 
Cartledge, 97 So. 801, 133 Miss. 318 
—Repsher v. Bostic Lumber & 
Mfg. Co., 73 So. 868, 113 Miss. 46. 
Mo.—Lucitt v. Toohey’s Estate, 89 
S.W.2d 662, 338 Mo. 343—Boyd v. 
Logan Jones Dry Goods Co., 74 S. 
W.2d 598, 335 Mo. 947—Stephens v. 
D. M. Oberman Mfg. Co., 70 S.W.2d 
899, 334 Mo. 1078—Thurman v. 

Smith, 39 S.W.2d 336, 327 Mo. 894 
—Jamison v. Weels, 7 S.W.2d 347 
—Thornbrugh v. Hall, 263 S.W. 
146—Schee v. Boone, 243 S.W. 882, 
295 Mo. 212. 

Hance v. St. Louis-San Francisco 
Ry. Co., App., 283 S.W.2d 879— 
Anderson v. Kuhs, App., 213 S.W. 
2d 238—Kissack v. St. Louis Pub¬ 
lic Service Co., App., 198 S.W.2d 
400—McPike v. St. Louis County 
Bank, App., 193 S.W.2d 962—Mc¬ 
Pike v. St. Louis County Bank, 
App., 193 S.W.2d 961—Cartee v. 
Marler, App., 192 S.W.2d 634— 
Jackson v. Sanders, App., 170 S.W. 
2d 170—Godefroy Mfg. Co. v. Lady 
Lennox Co., App., 110 S.W.2d 803 
—State Bank of Seneca v. Saft, 
App., 75 S.W. 2d 420—State ex rel. 
Helm v. Duncan, 36 S.W.2d 679, 225 
Mo.App. 393. 

Mont.— Corpus Juris Secundum cited 
in State v. Zumwalt, 291 P.2d 257, 
262—In re Malick’s Estate, 228 P. 
2d 963, 124 Mont. 585—Mitchell v. 
Banking Corporation of Montana, 
264 P. 127, 81 Mont. 459. 

Neb.— Corpus Juris Secundum cited 
in Barney v. Platte Valley Public 
Power and Irrigation Dist., 13 N. 
W.2d 120, 123, 144 Neb. 230. 

Nev.—Chartz v. Cardelli, 286 P. 125, 
52 Nev. 278—Gill v. Goldfield Con¬ 
sol. Mines Co., 176 P. 784, 43 Nev. 
1, reheard 184 P. 309, 43 Nev. 1. 
N.J.—Lewandowski v. Polonla Pub. 
Co., 168 A. 273, 111 N.J.Law 248. 

Corpus Juris Secundum quoted 
in City of Hoboken v. Kelly, 32 A. 

■ 2d 710, 715, 21 NJT.Misc. 193. 

N.M.—State’ ex rel. Sandoval v. Tay¬ 
lor, 87 P.2d 681, 43 N.M. 170. 
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N.C.—City of Sanford v. Southern! 
Oil Co., 93 S.E.2d 560, 244 N.C. 388 
—Respass v. Bonner, 74 S.E.2d 721, 
237 N.C. 310—Brown v. S. H. Kress 
& Co, 178 S.E. 248, 207 N.C. 722— 
Lindsey v. Supreme Lodge of 
Knights of Honor, 90 S.E. 1013, 172 
N.C. 818. 

Ohio.—American Restaurant & 
Lunch Co. v. Glander, 70 N.E.2d 93, 
147 Ohio St. 147. 

West Toledo Factory Bldgs, v. 
Evatt, 16 Ohio Supp. 97. 

Okl.—Flesher v. Flesher, 258 P.2d 
899—Hewitt v. Shephard, 239 P.2d 
400, 205 Okl. 465—In Te Wagoner’s 
Estate, 118 P.2d 1033, 189 Okl. 654 
—Hoffmeyer v. Smith, 237 P. 91, 
110 Okl. 215, 43 A.L.R. 97. 

Or.—In re Grimes* Estate, 131 P.2d 
448, 170 Or. 204—Schaefer v. Mont¬ 
gomery Ward & Co., 120 P.2d 235, 
167 Or. 679—White v. State Indus¬ 
trial Accident Commission, 9S P. 
2d 955, 163 Or. 476—Even v. Smith, 
69 P.2d 523, 156 Or. 669—Brown v. 
Ritteman, 67 P.2d 774, 156 Or. 405 
—Greener v. Evans, 5 P.2d 83, 138 
Or. 58—Little Applegate Improve¬ 
ment List. Co. v. Munsell, 291 P. 
369, 134 Or. 132—In re Johnson’s 
Estate, 282 P. 1082, 131 Or. 235— 
Simpson v. Winegar, 258 P. 562, 
122 Or. 297—Finch v. Pacific Re¬ 
duction & Chemical Mfg. Co., 234 
P. 296, 113 Or. 670. 

Pa—Massachusetts Bonding & Ins. 
Co. v. Johnston & Harder, 199 A. 
216, 330 Pa. 336. 

Dougherty v. Greggs, Com.Pl., 
29 Erie Co. 130. 

R. I.—Austin v. Newport Trust Co., 
13 A.2d 682, 65 R.I. 87—Pavou v. 
Flora, 11 A.2d 322, 64 R.I. 162- 
Union Fabrics Corp. v. Tillinghast- 
Stiles Co., 199 A. 700, 61 R.I. 32— 
Davis v. Perrino, 197 A. 393, 60 R. 
I. 145—Corbett v. Penhall, 192 A. 
171, 58 R.I. 185. 

S. C.—Camden Inv. Co. v. Gibson, 30 
S.E.2d 305, 204 S.C. 513. 

S.D.—In re Engebretson’s Estate, 34 
N.W.2d 926, 72 S.D. 406—In re 
Johnson’s Estate, 281 N.W. 113, 66 
S.D. 256—Arnold v. Hubbard, 260 
N.W. 621, 63 S.D. 454. 

Tenn.—Adkerson v. Adkerson, 3 
Tenn.App. 253. 

Tex.—Dyche v. Simmons, Civ.App., 
264 S.W.2d 208, error refused no 
reversible error—Ross v. West 
Texas Utilities Co., Civ.App., 281 
S.W. 641. 

Utah.—Buttrey v. Guaranteed Secu¬ 
rities Co., 300 P. 1040, 78 Utah 39. 

Vt.—Dolham v. Crowne, 3 A.2d 548, 
110 Vt. 238. 

Va.—Clinch Valley Lumber Corp. v. 
Hagan Estates, 187 S.E. 440, 167 
Va. 1. 

Wis.—State ex rel. Attorney General 
v. Fasekas, 269 N.W. 700, 223 Wis. 
356. 


Wyo.—State ex rel. George v. Hull, 
199 P.2d 832, 65 Wyo. 251. 

3 C.J. p 1039 note 2—44 C.J. P 1495 
note 13. 

Requirements applicable by implica¬ 
tion 

Statute conferring the right of ap¬ 
peal from one court to another must 
be construed as if it provided for ap¬ 
peals upon compliance with the ap¬ 
plicable rules of civil procedure. 

Tex.—Callahan v. Stover, Civ.App., 

263 S.W.2d 630, error refused. 
Compliance with, mandatory stat¬ 
utory procedure for appeal is essen¬ 
tial. 

Mo.—Magee v. Mercantile-Commerce 
Bank & Trust Co., 98 S.W.2d 614, 
339 Mo. 559. 

Clader v. City of Neosho, 192 S. 
W.2d 508, 238 Mo.App. 999, appeal 
transferred, see, 193 S.W.2d 620, 
354 Mo. 1190, appeal transferred, 
see, 198 S.W.2d 523—Biedenstein v. 
Feltz, App., 156 S.W.2d 29. 

Ohio.—City of Cincinnati v. Public 
Utilities Commission, 86 N.E.2d 10, 
151 Ohio St. 353—Zier v. Bureau of 
Unemployment Compensation, 84 
N.E.2d 746, 151 Ohio St. 123. 

Va.—Southern Ry. Co. v. Thomas, 
30 S.E.2d 575, 182 Va. 788. 

Parties to a suit have the right to 
require the due observance of statu¬ 
tory regulations of the manner in 
which appeals may be made effective. 
Fla.—De Bowes v. De Bowes, 7 So. 
2d 4, 249 Fla. 545—Provident Sav. 
Bank & Trust Co. v. Devito, 125 
So. 235, 98 Fla. 1076. 

Tex.—Dyche v. Simmons, Civ.App., 

264 S.W.2d 208, error refused no 
reversible error. 

Constitutionality 

Statutes against dismissing appeal 
for want of proper parties or where 
error is not insisted on do not dis¬ 
pense with requirements that are es¬ 
sential to due process or to the 
court’s appellate jurisdiction. 

Fla.—Provident Sav. Bank & Trust 
Co. v. Devito, 125 So. 235, 98 Fla. 
1076. 

Differing* requirements in law and in 
equity 

Fact that conditions precedent to a 
review by bill of exceptions in an 
action at law are less onerous than 
conditions precedent to an appeal in 
a suit in equity is immaterial in de¬ 
termining whether requirements to 
an appeal in suit in equity have been 
fulfilled. 

R.I.—Corbett v. Penhall, 192 A. 171, 
58 R.I. 185. 

Special statutory procedure appli¬ 
cable to a particular class of actions 
for taking appeals to appellate court 
must be followed. 

Ind.—Gardner v. Lehmann Const. 
Co. r 62 N.E.2d 867, 116 Ind.App. 
132. 

Proceedings in probate courts 

(1) Decrees of probate court are 
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subject, so far as concerns matters 
of review, to this requirement of 
statutory compliance, if the terms of 
the statute upon proper construc¬ 
tion extend to such courts or decrees 
thereby. 

Ill.—Davison v. Heinrich, 172 N.E. 
770, 340 Ill. 349. 

In re O’Donnell’s Estate, 48 N.E. 
2d 192, 318 Ill.App. 373. 

Ind.—Henkel v. Indiana Nat. Bank, 
152 N.E. 857, 85 Ind.App. 407. 

Kan.—Apple’s Estate v. Apple, 92 P. 
2d 32, 150 Kan. 162. 

Me.—Appeal of Chaplin, 160 A. 27, 
131 Me. 187—Appeal of Bunker, 
151 A. 669, 129 Me. 317. 

Minn.—Van Sloun v. Du Toit, 272 
N.W. 261, 199 Minn. 434—Samuels 
v. Samuels, 218 N.W. 546, 174 

Minn. 133. 

Mont.—In re Murphy’s Estate, 188 P. 
146, 57 Mont. 273. 

Ohio.—Tax Commission v. Canby, 
Com.Pl., 3 Ohio Supp. 325. 

Okl.—Sutter v. Sockey, 223 P. 161, 97 
Okl. 107—Adair v. Montgomery, 
176 P. 911, 74 Okl. 21. 

R.I.—Dugdale v. Chase, 157 A. 430, 
52 R.I. 63. 

Tex.—Males v. Wimberly, Civ.App., 
107 S.W.2d 466. 

3 C.J. p 1039 note 2 [a]—15 C.J. p 
1022 note 90 [a], p 1023 note 91. 
(2) Where record of proceedings 
in probate court showed conclusively 
that all procedural steps required by 
statute for appeal were taken, ap¬ 
pellate court acquired jurisdiction 
for all purposes and could not be 
ousted of such jurisdiction unless 
there was affirmative evidence show¬ 
ing lack of jurisdiction. 

Ohio.—In re Schneider’s Estate, 72 
N.E.2d 904, 81 Ohio App. 233. 

Effect of provisions directory in 
character 

Although statutory provisions re¬ 
specting the mode and manner of 
proceeding review are directory, one 
desiring to appeal from a judgment 
to which they apply must take no¬ 
tice of the fact that such statutes 
are in existence to expedite the 
hearing of such appeals. 

Ark.—Carter v. Marks, 215 S.W. 732, 
140 Ark. 331. 
framing appeal papers 

Under Or.L. § 548, providing that 
a judgment or decree may be review¬ 
ed as prescribed in that chapter, and 
not otherwise, § 550, requiring serv¬ 
ice of a notice of appeal and the giv¬ 
ing of an undertaking, and § 554, re¬ 
quiring the filing of a transcript, a 
party desiring to appeal must, at his 
peril, frame the papers necessary to 
his appeal as required by statute, or 
otherwise the court acquires no au¬ 
thority to determine the appeal. 

Or.—Lee v. Gram, 196 P. 373, 105 
Or. 49. 

Jurisdiction to determine regularity 
of proceedings 

, The circuit court had jurisdiction 



4A C.J.S. 


APPEAL & ERROR § 425 


to the extent that such compliance may be and is 
waived, or noncompliance excused. 72 For a court 
either to limit the language used or to add to it 
would be judicial legislation beyond its province. 73 

To perfect an appeal or statutory proceeding in 
error, it has been held, it is necessary to comply 


strictly with the provisions of the governing stat¬ 
utes, 74 although it has been said only to be neces¬ 
sary so to comply with such of the requirements 
thereof as are substantial in nature or character, 75 
and that the method must be followed with sub¬ 
stantial strictness; 76 elsewhere, however, it has 


to determine whether an appeal from 
the county court had been perfected 
legally. 

Ill.—Davison v. Heinrich, 172 N.E. 

770, 340 Ill. 349. 

Trial de novo 

Although equity cases are tried de 
novo on appeal, the statutory re¬ 
quirement for perfecting an appeal 
must be complied with. 

Mo.—Schee v. Boone, 243 S.W. 882, 
295 Mo. 212. 

Statute exempting state officers 
from requirement of furnishing se¬ 
curity on appeal does not relieve 
them of compliance with other stat¬ 
utory requirements. 

Ohio.—Owens v. Fulton, 1 N.E.2d 
161, 51 Ohio App- 354. 

Statute governing dismissal of action 
inapplicable 

The statute, which provides for 
dismissal of an action without a final 
determination of its merits when 
plaintiff fails to appear on the trial 
and defendant appears and asks for 
such dismissal, does not apply to ap¬ 
peals from county court to district 
court in probate matters. 

N.D.—In re Tooz* Estate, 37 N.W. 2d 
493, 76 N.D. 492. 

72. Ind.—McIntosh v. Dochamier’s 
Estate, 10 N.E.2d 445, 104 Ind.App. 
149. 

Wis.—In re Bailey’s Estate, 238 N.W. 
845, 205 Wis. 648. 

3 C.J. p 1039 note 3—44 C.J. p 1495 
note 14. 

In absence of fraud or fault of op¬ 
posing litigant, party desiring to ap¬ 
peal must pursue statutory method. 
Miss.—Max N. Tobias Bag Co. v. 
Delta Cotton Oil Co., 11 So.2d 210, 
193 Miss. 873. 

An appellee has no duty to help an 
appellant perfect his appeal. 

Tex.—Dyche v. Simmons, Civ.App., 
264 S.W.2d 208, error refused no 
reversible error. 

73. N.J.— Corpus Juris Secundum 
quoted in City of Hoboken v. Kel¬ 
ly, 32 A.2d 710, 715, 21 N.J.Misc. 
193. 

Pa.—Specktor v. North British & 
Mercantile Ins. Co., 142 A. 212, 293 
Pa. 232. 

Constitutional provisions 

It is the supreme court’s duty to 
enforce mandatory statutory require¬ 
ments on which the privilege of ap¬ 
peal may be exercised, for, under 
Const, art 5 § 4, the supreme court is 


a court for the correction of errors 
of law under such regulations as the 
legislature may prescribe. 

S.C.—Rylee v. Marett, 113 S.E. 483, 
121 S.C. 366. 

74. Cal.—Weiss v. Garofalo, 201 P. 

2d 845, 89 C.A.2d 811. 

Ill.—Davison v. Heinrich, 172 N.E. 
770, 340 Ill. 349—Taylorville San¬ 
itary Dist. v. Nelson, 166 N.E. 60, 
334 Ill. 510—Hall v. First Nat. 
Bank, 161 N.E. 311, 330 Ill. 234. 

J. H. Walters & Co. v. Canham 
Sheet Metal Corp., 130 N.E.2d 675, 

8 Ill.App.2d 121—Milhahn v. Wick- 
wire, 77 N.E.2d 428, 333 Ill.App. 
384—McCarthy v. City of Chicago, 
197 Ill.App. 564. 

Ind.—Henkel v. Indiana Nat. Bank, 
152 N.E. 857, 85 Ind.App. 407. 

Iowa.—Hampton v. Des Moines & C. 
I. R. Co., 250 N.W. 881, 217 Iowa 
108. 

Ky.—Roberts v. Watts, 258 S.W.2d 
513. 

Me.—Appeal of Chaplin, 160 A. 27, 
131 Me. 187—Appeal of Bunker, 
151 A. 669, 129 Me. 317. 

Mo.—State ex rel. White v. Terte, 
App., 293 S.W.2d 6. 

Okl.—Adair v. Montgomery, 176 P. 
911, 74 Okl. 21. 

Or.—Keeley v. Keeley, 192 P. 490, 97 
Or. 596. 

Pa.—Smith v. Scholl, 105 A. 41, 262 
Pa. 124. 

R. I.—Sormanti v. Deacutis, 77 A.2d 
919, 77 R.I. 507—Dugdale v. Chase, 
157 A. 430, 52 R.I. 63. 

S. C.—Virgmia-Carolina Chemical Cor¬ 
poration v. Mills, 171 S.E. 477, 171 
S.C. 99. 

Tex.—City of Amarillo v. Hancock, 
Civ.App., 233 S.W.2d 339, reversed 
on other grounds 239 S.W. 2d 788, 
150 Tex. 231. 

Vt.—Duprey v. Harrington, 153 A. 
355, 103 Vt. 274. 

Va.—Virginia Home for Incurables 
v. Coleman, 178 S.E. 908, 164 Va. 
230. 

3 C.J. p 1039 note 4. 

Probate proceedings or causes 

Ill.—Schmalz v. Strang’s Estate, 19 
N.E.2d 203, 298 Ill.App. 427. 

Okl.—In re Wagoner’s Estate, 118 P. 
2d 1033, 189 Okl. 654. 

Special statutory administrative ap¬ 
peals 

Under statute, where statutory 
remedies are providfed, •* the proce¬ 
dure prescribed by statute must be 
strictly pursued to the exclusion of 
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other methods of redress, and that is 
particularly true of special statu¬ 
tory appeals from the action of ad¬ 
ministrative bodies. 

Pa.—Colteryahn Sanitary Dairy v. 
Milk Control Commission of Penn¬ 
sylvania, 1 A.2d 775, 332 Pa. 15, 
122 A.L.R. 1049. 

75. Or.—Dolph v. Speckart, 179 P. 
657, 94 Or. 550. 

3 C.J. p 574 note 51, p 1039 note 5. 
Amendment 

While noncompliance with statu¬ 
tory requirements is not ordinarily 
curable by amendment, there seems 
to be no reason why amendments 
should not be allowed in the case of 
merely formal defects. 

Me.—Appeal of Bunker, 151 A. 669, 
129 Me. 317. 

76. Cal.—Robbins v. Funge, 285 P. 
856, 104 C.A. 196. 

Mont.—Clarke v. Swartz, 285 P. 177, 
87 Mont. 1. 

At least, substantial compliance is 
required. 

Mo.—Cartee v. Marler, App., 192 S. 
W.2d 634. 

Ohio—Gregg v. Mitchell, 133 N.E.2d 
645, 99 Ohio App. 350, appeal dis¬ 
missed 126 N.E.2d 809, 163 Ohio St. 
330. 

Atsaroff v. Evatt, 9 Ohio Supp. 
141. 

Tex.—Durant v. Stone, Civ.App., 97 
S.W. 2d 1006. 

Substantial compliance is required in 
probate appeals 

N.D.—In re Bratcher’s Estate, 34 N. 
W.2d 825, 76 N.D. 194. 

In Arizona 

(1) It has been held that the meth¬ 
od and manner of taking and per¬ 
fecting appeals and presenting ques¬ 
tions for review are peculiarly mat¬ 
ters of statutory regulation, and 
there must be a substantial compli¬ 
ance with the statute in order to con¬ 
fer jurisdiction on the appellate 
court. 

Ariz.—Verger v. Bross, 201 P.2d 121, 
68 Ariz. 104—Miami Copper Co. v. 
Strohl, 130 P. 605, 14 Ariz. 410. 

(2) On the other hand it has been 
held that one desiring to avail him¬ 
self of the right of appeal must bring 
himself strictly within the terms of 
the statute conferring the right. 
Ariz.—Burmister v. City of Prescott, 

297 P. 443, 38 Ariz. 66. 
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been said that departure from any requirement 
called for by the statute cannot be justified upon 
the assumption that it constitutes an idle and useless 
ceremony 77 and that all provisions of the statutes 
must be complied with. 78 In still other cases, the 
view taken has been that appeals are to be favored, 
in consequence of which it is held that mere tech¬ 
nical defects or omissions are to be disregarded 
as far as it is possible so to do without obstruct¬ 
ing the course of justice. 79 

That the noncompliance, if any, is through no 
fault of the party seeking review does not render 
the court’s refusal to consent to exercise a discre¬ 
tionary power in his behalf the denial of a constitu¬ 
tional right, the only right he has being a statutory 
one predicated and conditioned upon compliance 
with the procedure prescribed. 80 Such a party 
must place himself in a position to demonstrate his 
full compliance with the rules of court, the stat¬ 
utory requirements, and the practice approved by 
settled jurisprudence. 81 

It is not, however, essential to the validity of a 
statute giving a right of appeal that it prescribe any 
particular procedure which an appellant shall follow 
or that it prescribe any such method with such suf¬ 
ficient particularity and certainty as to inform 
such party or the court of what is demanded, it be¬ 
ing sufficient under such a statute that an appeal be 
seasonably and reasonably taken. 82 


Where two or more distinct methods of review 
are provided by statute, compliance is to be with 
the provisions prescribed for that one of them to 
which the party seeking the review resorts. 83 

The following sections under this division of the 
title dealing as they do with particular requisites 
and proceedings for the transfer of a cause to an 
appellate court illustrate and exemplify the op¬ 
eration and application of the general rules and 
principles stated. 

Repeal and amendment . Where, by constitution 
and statute, special provisions as to proceedings for 
review in particular matters or from particular 
courts are enacted, amendment or repeal of require¬ 
ments for appellate procedure generally does not 
change or repeal the provisions respecting review 
in the matters or from the courts thus specially dealt 
with. 84 

§ 426. Rules of Court 

There must be, in addition to compliance with stat¬ 
ute, a compliance with any valid and operative rules of 
the appellate court whose jurisdiction is invoked. 

In so far as they are valid, the rules of the appel¬ 
late court whose jurisdiction is concerned, promul¬ 
gated under or pursuant to statute, or supplemental 
thereto and consistent therewith, must be observed 
in perfecting an appeal ; 85 however, the right of ap- 


77. Nev.—Gill v. Goldfield Consol. 
Mines Co., 176 P. 784, 43 Nev. 1, re¬ 
heard 184 P. 309, 43 Nev. 1. 

78. Ind.—Neff v. City of Indianapo¬ 
lis, App., 178 N.E. 870. 

Or.—Walker v. Fireman's Fund Ins. 
Co., 257 P. 701, 122 Or. 179. 

79. Cal.—Lynch v. Coe, 264 P. 747, 
203 C. 422. 

Tex.—Missouri-Kansas-Texas R. Co. 
of Texas v. Thomason, Civ.App., 
280 S.W. 325. 

Wash.—Wyer v. Henderson, 294 P. 

228, 159 Wash. 497. 

3 C.J. p 1039 note 6. 

Construction to effectuate purpose 
Statutes providing- for and regu¬ 
lating appeals should not be narrow¬ 
ly construed to cut off or fetter the 
right of appeal, but should be broad¬ 
ly construed to serve the purposes 
of their enactment. 

Ala.—First Ave. Coal, etc., Co. v. 
Hite, 62 So. 1018, 9 Ala.App. 251. 

Xf substantial object of appeal from 
probate court appears, it is suffi¬ 
cient, nicety of form not being re¬ 
quired. 

Vt.—In re Delligan’s Estate, 6 A.2d 
1, 110 Vt. 294. 

80. Iowa—Bingman v. Clark, 159 N. 
W. 172, 178 Iowa 1129. 


Mont.—State Bank of New Salem v. 
Schultze, 209 P. 599, 63 Mont. 410. 

83- U.S.—McDonald v. Harding, C. 
C.A.AIaska, 57 F.2d 119. 

82. Mont.—State v. Keaster, 266 P. 
387, 82 Mont. 126. 

83. Ind.—Disher v. Frentress, 112 
N.E. 251, 61 Ind.App. 619. 

Tex.—Golden Rod Oil Co. No. 1 v. 
Golden West Oil Co. No. 1, Com. 
App., 293 S.W. 167. 

Wyo.—Mitter v. Black Diamond Coal 
Co., 191 P. 1069, 27 Wyo. 72, re¬ 
hearing granted 193 P. 520, 27 
Wyo. 72. 

84. Fla.—Garner ▼. Garner, 90 So. 
819, 83 Fla. 143. 

Probate 

The provisions of Acts (1919) c 
7841, relating to jurisdiction of coun¬ 
ty judges in law cases and in pro¬ 
bate matters and as to the appellate 
jurisdiction of circuit courts and of 
the supreme court, do not supersede 
the appellate procedure provided for 
in Rev.Gen.St. (1920) §§ 2923-2925, 

3172, and Acts (1917) c 7355, relat¬ 
ing to appeal in probate matters. 
Fla.—Garner v. Garner, supra. 
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85. Cal.—Caldwell v. Harvey, 192 P. 

2d 62. 85 C.A.2d 104. 

Fla.—Russ v. Solomon, 12 So.2d 121, 
152 Fla 348. 

Ill.—Lewis v. Renfro, 9 N.E.2d 652, 
291 Ill.App. 396. 

Ind.—Williams v. Williams, 112 N.E. 

2d 305, 123 Ind.App. 495. 

Mich.—Wernik v. Collins, 207 N.W. 
842, 234 Mich. 224. 

Mo.—Johnston v. Johnston, 16 S.W. 
2d 91—Jamison v. Wells, 7 S.W.2d 
347—Thornbrugh v. Hall, 263 S.W. 
146. 

Anderson v. Kuhs, App., 213 S.W. 
2d 238—Jackson v. Sanders, App., 
170 S.W.2d 170. 

N.J.—Lewajidowski v. Polonia Pub. 

Co., 168 A. 273, 111 N.J.Law 248. 
N.M.—State v. Arnold, 183 P.2d 845, 
51N.M. 311. 

S.C.—Camden Inv. Co. v. Gibson, 30 
S.E.2d 305, 204 S.C. 513. 

Tex.—Homestead Lumber Co. v. Har¬ 
ris, Civ.App., 178 S.W.2d 161. 

3 C.J. p 1039 note 8. 

Close adherence to the rules of 
court is essential to the orderly and 
proper disposition of appeals. - 
Minn.—Schnedler v. Warren, 297 N. 
W. 35, 209 Minn. 605. 

Regardless of liberal policy of law 
and courts with respect to the right 
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peal and the mode of taking and prosecuting it are 
not dependent on the rules of the court below. 86 

§ 427. Cross Appeals or Writs of Error 

Under rules prevailing in some Jurisdictions, direct 
and cross appeals or writs of error must comply with the 
same conditions as to the manner in which they may be 
taken or perfected. 


Cross appeals or writs of error are required in 
some jurisdictions to be taken, perfected, and pros¬ 
ecuted under same conditions or circumstances and 
in same manner as other appeals or writs of error. 87 
Under the applicable statutes and rules of court, 
however, in some jurisdictions the procedure is dif¬ 
ferent and the cross appellant need not duplicate 
the steps taken by the original appellants. 88 


B. TIME FOR TAKING AND PERFECTING 


1. In General 


§ 428. Compliance with Statutory Limita¬ 
tions in General 

Appeals or other proceedings for review must be 
prayed, taken, or perfected within such time as may be 
fixed therefor by governing rules of court or, as is more 
frequently the case, statutes, and cannot be assailed for 
laches or other matters respecting the time when the 
action is taken if it is in conformity with such regulations. 
Quoted in: N.M.—Albuquerque Gun Club, Inc. f v. Middle 
Rio Grande Conservancy Dist., 74 P.2d 
67, 68, 42 N.M. 8. 


Wyo.—Snider v. Rhodes, 79 P.2d 481, 482, 53 
Wyo. 157. 

In the absence of a statute or valid rule of court 
prescribing the time for taking and perfecting an 
appeal, an appeal must be taken and perfected with¬ 
in a reasonable time. 88 - 50 In some jurisdictions or 
situations the time is regulated by rule of court, 
which is hence to be looked to for the purpose of de¬ 
termining whether the appeal is timely. 89 Where 


of appeal, as a condition precedent to 
the right of appeal, the appellant 
must comply with the rules of the 
court to which the appeal is taken. 
La.—Automobile Ins. Co. of Hartford, 
Conn., v. Dykes, App., 50 So.2d 643. 

86. Colo.—People v. Quinn, 21 P. 
488, 12 Colo. 473. 

D.C.—Chisholm v. Cissell, 12 App.D. 
C. 180. 

Mich.—Detroit, etc., R. Co. v. Eaton 
Cir. Judge, 87 N.W. 641, 128 Mich. 
495. 

District court roles not Jurisdiction¬ 
al 

A rule of the district court that 
appeals to it from the probate court 
must be taken within a certain time 
is not Jurisdictional, and, where an 
appeal was taken by the giving and 
serving of notice and undertaking 
on appeal from the probate to the 
district court, the rule should be ap¬ 
plied with discretion and does not 
warrant dismissal in the absence of 
a showing of prejudice. 

Idaho.—Elliott v. Rising, 209 P. 887, 
36 Idaho 137. 

87. Mo.—South Side Realty Co. v. 
St. Louis, etc., R. Co., 153 S.W. 520, 
171 Mo.App. 83. 

Okl.—Paulter v. Manuel, 108 P. 749, 
25 Okl. 59. 

88. Kan.—Rusch v. Phillips Petro¬ 
leum Co., 180 P.2d 270, 163 Kan. 
11 . 

Ky.—Maryland Cas. Co. v. Wood, 177 
S.W.2d 365, 296 Ky. 476. 

Mich.—-Wernik v. Collins, 207 N.W. 
842, 234 Mich. 224. 

Neb.—Ternes v, Watke, 279 N.W. 
718, 134 Neb. 798. 


Where record failed to show cross 
appeal of appellee, only appeal of ap¬ 
pellant would be considered. 

Ky.—Young v. McCraw's Ex’x, 117 S. 
W.2d 577, 273 Ky. 581. 

Motion in appellate court 

(1) Contention that the alleged se¬ 
cret manner in which appellants’ 
counsel had the record prepared and 
transmitted deprived appellees’ coun¬ 
sel of the opportunity of cross ap¬ 
pealing was unavailing, a motion in 
the court of appeals before final sub¬ 
mission of the case being all that is 
necessary under statute to obtain a 
cross appeal. 

Ky.—Catlett v. Johnston, 140 S.W. 
2d 823, 283 Ky. 120. 

(2) Cross appeal cannot be taken 
by a request that appellee's brief be 
treated as such. 

Ky.—Cyphers v. Runyon, 290 SW. j 
671, 218 Ky. 5—Haney v. Caskey, 
176 S.W. 393, 296 Ky. 293. 

I (3) Where brief of appellees men¬ 
tioned a cross appeal but no motion 
for or order granting a cross appeal 
appeared, there was no cross appeal 
for consideration of the court of ap¬ 
peals. 

Ky.—Whitaker v. Howell & Goins, 
143 S.W.2d 179, 283 Ky. 738. 

88.50 Colo.—Hummel v. City of Ou¬ 
ray, 88 P. 582, 38 Colo. 322. 

Hawaii.—In re Crawford, 33 Hawaii 
795. 

Pa.—In re Publicker’s Estate, 6 
Chest.Co. 177, 4 Fiduciary 237. 

What is a reasonable time for tak¬ 
ing an appeal varies according to the 
circumstances of each case. 
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Hawaii.—In re Crawford, 33 Hawaii 
795. 

89. Conn.—State ex rel. Baskin v. 
Bartlett, 46 A.2d 335, 132 Conn. 
623. 

Ind.—Anderson v. Lagow, 41 N.E.2d 
798, 220 Ind. 363—Roebuck v. Es¬ 
sex, 17 N.E.2d 469, 214 Ind. 637. 

Tourkow v. Hoover, 108 N.E.2d 
195, 122 Ind.App. 676—McGuire v. 
Review Bd. of Ind. Employment 
Sec. Division, 99 N.E.2d 263, 121 

Ind.App. - —Ulmer v. Watson, 

23 N.E.2d 305, 107 Ind.App. 166. 

Me.—Fenderson v. Franklin Light & 
Power Co., 116 A. 414, 121 Ma 213* 
N. J.—Batts v. Joseph Newman, 71 A. 
2d 121, 3 N.J. 503. 

Winberry v. Salisbury, 68 A.2d 
332, 5 N.J.Super. 30, affirmed 74 A. 
2d 406, 5 N.J. 240, certiorari denied 
71 S.Ct. 123, 340 U.S. 877, 95 L.Ed. 
638. 

N.M.—State v. Arnold, 183 P.2d 845, 
51 N.M. 311. 

Wyo.—Snider v. Rhodes, 79 P.2d 481, 
53 Wyo. 157. 

3 C.J. p 1042 note 14. 

Rule and statute in pari materia 
Statute relating to time for taking 
appeals and equity rale must be read 
in pari materia. 

Ala.—Gavin v. Hughes, 30 So.2d 245, 
249 Ala. 126. 

Rule reducing statutory period 

Rule of the supreme court, reduc¬ 
ing the time for taking an appeal 
from the six months provided by 
statute to three months, deals with 
I a matter of procedure and is within 
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by specific statutory provision such rules are re¬ 
ferred to as controlling in this connection, the rules 
meant are those of the appellate tribunal rather 
than those of the court from which the cause 
comes up. 90 Under some statutes, however, the 
court or judge granting particular orders is spe¬ 
cifically authorized to fix the time for appeal, not 
to exceed a period designated by statute, under 
which statutes it is held that such court or judge 
may, where the occasion calls for it, restrict the 
time to a lesser period than that mentioned but 
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can never enlarge it, and that an order allowing 
an appeal without specifying any time therefor 
is deemed to contemplate and authorize appeal with¬ 
in the full statutory time. 91 

Frequently, and indeed it might be said com- 
monl}”, the time within which a proceeding to re¬ 
view the action of a lower court must be prayed, 
taken, and perfected is regulated by statute, and, 
where that is so, the statutes are jurisdictional and 
mandatory and the proceeding must be taken and 
perfected within the prescribed statutory time, 92 


rule-making: power of the court con¬ 
ferred by legislature and giving su¬ 
preme court power to regulate pro¬ 
cedure. 

N.M.—State v. Arnold, 183 P.2d 845, 
51 N.M. 311. 

Writ of error will not be given 
consideration unless issued within 
time provided by rule. 

Colo.—Viles v. Scofield, 261 P.2d 148, 
certiorari denied 74 S.Ct. 311, 346 
TJ.S. 925, 98 L.Ed. 418, rehearing de¬ 
nied 74 S.Ct. 427, 347 U.S. 908, 98 
L.Ed. 1066. 

Options where rules changed while 
case pending 

In view of Sup.Ct.Rules of Febr. 6, 
1917, rule 72, verdict having been re¬ 
turned Febr. 26, 1913, judgment enter¬ 
ed by the clerk on the same day, 
and defendant, on March 3, having 
filed motion for new trial, which was 
not argued until Dec. 20, 1916, de¬ 
fendant had his option to proceed ei¬ 
ther under Sup.Ct.Rules of Sept. 14, 
1914, rule 14, giving him either one 
year from February, 1914 (when the 
judgment became final for the pur¬ 
pose of prosecution of writ of error 
because expiration of the succeeding 
term operated as a denial of motion 
for new trial), or else one year from 
the date on which the rules became 
operative, to sue out a writ of error, 
or to proceed under rules of Febr. 6, 
1917, rule 16, giving him two years 
from February. 1914, within which 
to sue out a writ but, having pro¬ 
ceeded too late under all three al¬ 
ternatives, could not claim review. 
Colo.—Bates v. Woodward, 185 P. 351, 
66 Colo. 555. 

90. Mich.—Detroit, etc., K. Co. v. Ea¬ 
ton Cir. Judge, 87 N.W. 641 f 128 
Mich. 495. 

91. Okl.—Orr v. City of Cushing, 
168 P. 223, 66 Okl. 153. 

Statutory authority given trial 
court, to condition right to intervene 
on avoidance of undue delay, includes 
authority to shorten time normally 
fixed by statute and rules for filing 
of notice of appeal; but appropriate 
way to handle problem is for trial 
•judge to condition leave to intervene 


on curtailed period for appeal, and 
then to fix actual time for filing no¬ 
tice of appeal at time that final dis¬ 
position of case is made. 

Ill.—Dowsett v. City of East Moline, 
134 N.E.2d 793, 8 IU.2d 560. 

92. Ala.—Sadler v. Sessions, 74 So. 
2d 425, 26 1 Ala. 323—Journequin v. 
Land, 177 So. 132, 235 Ala. 29— 
Collins Paving Co. v. Holseapple, 
128 So. 599, 221 Ala. 308. 

Ariz.—Old Pueblo Transit Co. v. Cor¬ 
poration Commission of Ariz., 236 
P.2d 1018, 73 Ariz. 32—Hallgren v. 
Sunset Paint Co., 236 P. 689, 28 
Ariz. 176. 

Ark.—Corey v. Mercantile Ins. Co. of 
America, 169 S.W.2d 655, 205 Ark. 
546. 

Cal.—In re Hanley's Estate, 142 P. 
2d 423, 23 C.2d 120, 149 A.L.R. 1250. 

Balkins v. Norrby, 142 P.2d 958, 
61 C.A.2d 413—Koshaba v. Kosha- 

ba, 125 P.2d 535, 51 C.A.2d 602— 
Fruit Supply Co. v. Title Guaran¬ 
tee & Trust Co., 15 P.2d 194, 127 C. 
A. 91—Bley v. State Board of Den¬ 
tal Examiners, 282 P. 19 , 101 C.A. 
666 . 

Fla.—Kent v. Marvin, 59 So. 2d 791. 

Ga.—Kumpe v. Hudgins, 149 S.E. 56, 
39 Ga.App. 788. 

Idaho.—Thompson v. Harris, 163 P. 
611, 30 Idaho 109. 

Ill.—Bradford Supply Co. v. Waite, 
64 N.E.2d 491, 392 Ill. 318. 

Ind.—Pittsburgh, C., C. & St. L. R. 
Co. v. Mosher, 141 N.E. 322, 193 
Ind. 577. 

McGuire v. Review Bd. of Ind. 
Employment Sec. Division, 99 N.E. 
2d 263, 121 Ind.App. 377—Union 
Trust Co. v. Burke, 11 N.E.2d 55, 
104 Ind.App. 353—Blose v. Myers, 
107 N.E. 548, 58 Ind.App. 34. 

Kan.—Steinmeyer v. Barnett, 239 P. 
2d 827, 172 Kan. 215—Toklan Roy¬ 
alty Corp. v. Panhandle Eastern 
Pipe Line Co., 212 P.2d 348, 168 
Kan. 259—In re Koellen's Estate, 
208 P.2d 595, 167 Kan. 676—Painter 

v. Monumental Life Ins. Co., 149 P. 
2d 626, 158 Kan. 585—In re Bad¬ 
ger’s Estate, 137 P.2d 198, 156 Kan. 
734—Smith v. Wyandotte Furni¬ 
ture Co., 119 P.2d 478, 154 Kan. 494 
—Wiseman v. Richardson, 118 P.2d 
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605, 154 Kan. 245—Stockgrowers 
State Bank v. Clay, 90 P.2d 1102, 
150 Kan. 93—Hamill v. Hamill, 8 P. 
2d 311, 134 Kan. 715. 

Ky.—Turner v. Bowman, 172 S.W.2d 
209, 294 Ky. 507. 

Buckner v. Samuels, 13 Ky.Op. 
363. 

La.—Brugier v. Railroad Commis¬ 
sion of Louisiana, 61 So. 415, 132 
La. 401. 

Me.—Semo v. Goudreau, 75 A.2d 376, 
145 Me. 251. 

Mass.—Turgeon v. Turgeon, 113 N.E. 
2d 821, 330 Mass. 402—Randall v. 
Kemler, 76 N.E.2d 313, 321 Mass. 
753. 

Miss.—Johnson v. Mississippi Pow¬ 
er Co., 196 So. 642, 189 Miss. 67— 
Rose v. Jones, 78 So. 771, 118 Miss. 
494. 

Mo.—Kattering v. Franz, 231 S.W.2d 
148, 360 Mo. 854—State ex rel. 
Schuhart v. Rose, 246 S.W. 196, 296 
Mo. 156. 

Bank of Thayer v. Kuebler, 219 
S.W. 2d 297, 240 Mo.App. 776— 

Lass well v. Lass well, App., 192 S. 
W.2d 206—Bergman v. Abner Hood 
Chemical Co., App., 173 S.W.2d 545, 
237 Mo.App. 1272. 

Mont.—State ex rel. Clark v. District 
Court of Tenth Judicial Dist., 278 
P.2d 1000, 128 Mont. 526— Corpus 
Juris Secundum cited in In re Han¬ 
son's Estate, 273 P.2d 103, 105, 128 
Mont. 270—McVay v. McVay, 270 
P.2d 393, 128 Mont. 31—State ex 
rel. Reid v. District Court of Sec¬ 
ond Judicial Dist., 255 P.2d 693, 126 
Mont. 489—State v. Wibaux Coun¬ 
ty Bank of Wibaux, 281 P. 341, 85 
Mont. 532, certiorari denied Ameri¬ 
can Surety Co. of New York v. 
Mullendore, 50 S.Ct. 239, 281 U.S. 
725, 74 L.Ed. 1142—Kline v. Mur¬ 
ray, 257 P. 465, 79 Mont. 530—State 
Bank of New Salem v. Schultze, 209 
P. 599, 63 Mont. 410. 

Neb.—In re Bednar’s Estate 37 N 
W.2d 195, 151 Neb. 242— Corpus Ju¬ 
ris Secundum cited in Barney v. 
Platte Valley Public Power & Ir¬ 
rigation Dist., 13 N.W.2d 120, 123, 
144 Neb. 230— Corpus Juris cited 
in Swanson v. Village of Schick- 
ley, 251 N.W. 821, 125 Neb. 664. 
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while an appeal prayed, taken, and perfected with- | the matter of time. 93 Such statutes are to be rea- 
in such time is not open to objection on account of I 


Nev.—Nelson v. Smith, 176 P. 261, 
42 Nev. 302, rehearing denied 17 8 
P. 625, 42 Nev. 302. 

N.H.—Beaudoin v. Couture, 98 A.2d 
148, 98 N.H. 272—Larochelle v. 

Birch, 96 A.2d 573, 98 N.H. 190. 

N.J.—Batts v. Joseph Newman, Inc., 
71 A.2d 121, 3 N.J. 503. 

Valero v. McCabe, 43 A.2d 666, 
133 N.J.Law 185. 

Citizens’ Loan Co. v. Tramberg, 

155 A. 127, 9 N.J.Misc. 619. 

N.M.—Corpus Juris Secundum quot¬ 
ed in Albuquerque Gun Club v. 
Middle Rio Grande Conservancy 
Dist., 74 P.2d 67, 68, 42 N.M. 8. 
N.V.—People ex rel. Manhattan Stor¬ 
age & Warehouse Co. v. Lilly, 86 
N.E.2d 747, 299 N.V. 281. 

Ohio.—Young v. Shallenberger, 41 N 
E. 518, 53 Ohio St. 291. 

Boise v. Warren, 100 N.E.2d 254, 
88 Ohio App. 375—Owens v. Fui- 
ton, 1 N.E.2d 161, 51 Ohio App. 354 
—Marquart v. Baltimore & O. R. 
Co., 195 N.E. 396, 49 Ohio App. 141. 

Flowers v. Metcalf, Com.Pl., 9 
Ohio Supp. 199. 

Okl.—Montgomery v. Swarts, 235 P. 
2d 939, 205 Okl. 103—Keas v. Keas, 
220 P.2d 462, 203 Okl. 264—Connec¬ 
ticut General Life Ins. Co. v. Dob¬ 
bins. 63 P.2d 968, 178 Okl. 629— 
Fliedner v. Hinchee, 11 P.2d 110, 
157 Okl. 90—Kolb v. Hightower, 8 
P.2d 23, 155 Okl. 1—"Whitfield v. 
Pippin, 1 P.2d 669, 150 Okl. 298— 
Barfield Petroleum Co. v. Pickering 
Lumber Co., 278 P. 391, 137 Okl. 
151—Liberty Life Ins. Co. v. Green, 
270 P. 1111, 133 Okl. 58—French v. 
Boles, 261 P. 196, 128 Okl. 90—In 
re Baptiste’s Guardianship, 256 P. 
520, 125 Okl. 184—Washita Consol. 
School Dist. No. 20, Caddo County 
v. Arlington School Supply Co., 249 
P. 927, 121 Okl. 266—Hoffmeyer v. 
Smith, 237 P. 91, 110 Okl. 215, 43 A. 
L.R. 97—Watchorn v. Watchorn, 
227 P. 435, 102 Okl. 114—Home Sav¬ 
ings & Loan Ass’n v. Rounds-Por- 
ter Lumber Co., 195 P. 479, 80 Okl. 
201—Kansas Nat. Bank of Wichi¬ 
ta, Kan. v. Goodner-Horne Co., 162 
P. 772, 65 Okl. 36—Boorigie Bros, 
v. Rainey-Davis Mercantile Co., 147 
P. 774, 47 Okl. 97. 

Or.—Columbia Auto Works v. Tates, 

156 P.2d 561, 176 Or. 295—Page v. 
Sherman, 143 P. 1115, 72 Or. 533. 

Pa.—Thomas v. McLean, 76 A.2d 413, 
365 Pa. 526—Nixon v. Nixon, 198 
A. 154, 329 Pa. 256. 

Jensen v. Warne & MacDonald, 3 
Pa.Dist. & Co. 766. 

Myers v. Steacy-Schmidt Mfg. 
Co., Com.Pl., 56 York Leg.Rec. 73. 

In re Dowler’s Estate, Orph., 33 
Erie Co. 52, exceptions dismissed 
34 Erie Co. 106, 1 Fiduciary 78. 


R.I.—Metcalf v. Interstate Transit 
Corp., 2 A.2d 73, 61 R.I. 486—Way 
v. Superior Court, 108 A. 696, 42 

R. I. 444. 

Tenn.—Guion v. National Bank of 
Commerce, 218 S.W.2d 739, 31 Tenn. 
App. 540—Williams v. Cantrell, 124 

S. W.2d 29, 22 Tenn.App. 443—Chat- 
tanooga-Dayton Bus Line v. Lynch, 
9 Tenn.App. 129. 

Tex.—Long v. Martin, 247 S.W. 827, 
112 Tex. 365, dismissing petition, 
Civ.App., 234 S.W. 91. 

Magnolia Petroleum Co. v. 
Klingeman, Civ.App., 242 S.W.2d 
950, error refused—Martin v. Hig¬ 
ginbotham, Civ.App., 29 S.W.2d 412 
—Kolp v. Shrader, Civ.App., 168 S. 
W. 464. 

Utah.—Findlay v. National Union In¬ 
demnity Co., 38 P.2d 760, 85 Utah 
110—Mickelson v. Anderson, 19 P. 
2d 1033, 81 Utah 444—Naisbitt v. 
Herrick, 290 P. 950, 76 Utah 575. 
Vt.—Fire Dist. No. 1 of Town of 
Barre v. Graniteville Spring Water 
Co., 150 A. 459, 102 Vt. 511. 

Va.—Town of Falls Church v. Ar¬ 
lington County Board, 184 S.E. 459, 
166 Va. 192—Williams’ Adm’r v. 
Dean, 131 S.E. 1, 144 Va. 831. 
Wash.—State ex rel. Department of 
Public Service v. Northern Pac. 
Ry. Co., 94 P.2d 502, 200 Wash. 663. 
W.Va.—Gaymont Fuel Co. v. Price, 
79 S.E.2d 96, 138 W.Va. 930—State 
v. Davidson, 59 S.E.2d 469, 134 W. 
Va. 328—Harper v. Harper, 112 S. 
E. 520, 91 W.Va. 257. 

3 C.J. p 1040 note 12. 

Time of application for, and allow¬ 
ance of, appeal or writ of error see 
infra § 468. 

Condition on right 

The right is not simply a right to 
appeal but a right to appeal within 
a specified time. 

Miss.—Town of Tutwiler v. Gibson, 
78 So. 926, 117 Miss. 879. 

Va.—Johnson v. Merritt, 99 S.E. 785, 
125 Va. 162. 

Effect of compliance with other inde¬ 
pendent requirements 
Although appeal is properly taken 
in other respects and in compliance 
with other statutory provisions, as 
by giving security for cost, that does 
not avoid the effect of bringing it 
too late. 

Ala.—Snider v. Funderburk, 96 So. 
928, 209 Ala. 663. 

Penalty other than loss of right to 
review prescribed for delay 
Where a statute provides that, if 
an appeal shall he perfected within 
five days after the expiration of the 
term at which judgment is rendered 
discharging an attachment, the at¬ 
tachment shall not be discharged, 
the attachment is discharged when 
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an appeal is not perfected within 
such time; but the appeal will not be 
dismissed, as the unsuccessful plain¬ 
tiff has the right to test the correct¬ 
ness of the judgment of the lower 
court which pronounced the attach¬ 
ment wrongfully sued out, to the end 
that he may obtain a personal judg¬ 
ment. 

Miss —Lowenstein v. Powell, 8 So. 
269, 68 Miss. 73. 

Purpose of statutes 

fl) Purpose of statutes limiting 
the period for appeal is to set a defi¬ 
nite point of time when litigation 
shall be at an end unless within that 
time the prescribed application has 
been made and, if it has not, to ad¬ 
vise prospective appellees that they 
are freed from the appellant’s de¬ 
mands. 

U.S.—Matton Steamboat Co. v. Mur¬ 
phy, N.Y., 63 S.Ct. 1126, 319 U.S. 
412, 87 L.Ed. 1483. 

(2) Stated differently, limitations 
are with the object that the success¬ 
ful party will know when his litiga¬ 
tion has ended and also that it be 
ended. 

Fla.—Schwenck v. Jacobs, 33 So. 2d 
592, 160 Fla. 33. 

(3) Along with the purpose of 
bringing litigation to an end such 
statutes also serve to define the lim¬ 
its of the trial court’s jurisdiction. 
Mont.—Davis v. Bell Boy Gold Min¬ 
ing Co.. 54 P.2d 563, 101 Mont. 534. 

93. U.S.—U. S. v. Hayes, C.C.AOkl., 
20 F.2d 873, certiorari denied Riv¬ 
erside Oil & Refining Co. v. Cimar¬ 
ron River Oil Co., 48 S.Ct. 115, 275 
U.S. 552, 72 L.Ed. 421, certiorari 
denied U. S. v. Cimarron River Oil 
Co., 48 S.Ct. 116, 275 U.S. 555, 72 
L.Ed. 423, and U. S. v. Hayes, 48 S. 
Ct. 116, 275 U.S. 555, 72 L.Ed. 423. 
Ala.—Richards v. Williams, 165 So. 
820, 231 Ala. 450. 

Del.—Braun v. Fleming-Hall Tobac¬ 
co Co., 92 A 2d 302, 33 Del.Ch. 246. 
Fla.—Beaty v. Inlet Beach, 7 So.2d I, 
149 Fla. 541. 

Ind.—Eigelsbach v. Kanne, 110 N.E. 
549, 184 Ind. 62. 

Ky.—Gregory v. Franklin-Simpson 
County Bd. of Ed., 194 S.W.2d 961, 
302 Ky. 404—Harlan County ex rel. 
Middleton v. Brock, 92 S.W.2d 757, 
263 Ky. 530. 

Mont.—Helena Adjustment Co. v. 
Predivich, 37 P.2d 651, 98 Mont. 
162. 

Okl.—Peoples Electric Co-op. v. 
Broughton, 127 P.2d 850, 191 Okl. 
229—Watchorn v. General Finance 
& Sales Co., 19 P.2d 566, 162 Okl. 
203. 

Or.—Stacey v. McNicholas, 144 P. 96, 
76 Or. 167. 
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sonably construed, 93 - 5 and it has been held should 
be liberally interpreted with a view to avoiding 
forfeiture of the right to appeal. 93 * 10 A party ap¬ 
pealing or suing out a writ of error to review a 
judgment or decree against him within the period 
prescribed by statute for taking such action is 
not barred by laches. 94 Where a time is fixed by 
statute, the court cannot, in the absence of an ex¬ 
press statutory grant of such power, set a different 
time or require that action looking to a review 
of the case be taken before the expiration of the 
period allowed by the legislature. 95 The fact that 
the trial court has power to alter its judgments 
during the term at which they are entered does 
not, in the absence of a statute so providing, mod¬ 
ify the rule of a statute prescribing the time with¬ 
in which appeals must be perfected. 95 * 5 

Such statutes have been held not to be technically 
statutes of limitation, hence not subject to the usual 
incidents of such statutes, such as temporary sus¬ 
pensions or nonoperation against specified classes 
of suitors, 96 although they have also been referred 


to and treated as statutes of limitation, 96 * 5 and 
the ordinary statutes of limitations have been 
deemed applicable to proceedings for the issu¬ 
ance of a writ of error when a writ of error is 
deemed in its nature to be a “suit.” 97 

In some jurisdictions the governing legislative 
regulations prescribing the period within which an 
appeal, or an appeal from certain classes or kinds 
of judgments, orders, or decrees, must be prayed 
and allowed or taken require that this be done at 
the term at which the judgment, order, or decree 
sought to be appealed from is entered, or the next 
succeeding term, and, where the requirement is 
formulated in those terms, any appeal which comes 
within the purview of the regulation must be allowed 
or taken at that term. 98 

If a time is specified by statute for taking an ap¬ 
peal but it is only required to be perfected in a 
reasonable time, while it need not be perfected in 
the time specified, that must be done with reason- 


S.D.—Fuller v. Anderson, 210 N.W. 
992, 50 S.D. 568. 

Utah—Smith v. Barrett, 20 P.2d 864, 
81 Utah 522. 

W.Va.—In re Boggs’ Estate, 63 S.E. 

2d 497, 135 W.Va. 288. 

Wis.—In re Campbell's Estate, 286 N. 
W. 60, 232 Wis. 227. 

Postponement not favored 

(1) Delays by postponing appeals 
until the last or next to the last day 
therefor are inexcusable in the ab¬ 
sence of reasonable ground shown, 
notwithstanding the rules for appeal 
are not violated. 

Md.—Wilmer v. Placide, 102 A. 541, 
131 Md. 399. 

(2) In an action on two notes 
where plaintiff recovered only on one 
and appealed, but defendant did not 
appeal or apply for a writ of error 
until after the case had been passed 
upon by the supreme court, although 
this action would be no basis on 
which to decide the case, it is worthy 
of consideration. 

Tenn.—Union Ti*. Bank v. Burnett, 7 
Tenn.App. 86. 

Erroneous construction of statute not 

Where appeal is taken and perfect¬ 
ed in time, the circumstance that ap¬ 
pellants in applying for an unneces¬ 
sary extension state an erroneous 
opinion on the meaning of the stat¬ 
ute does not justify dismissal of the 
appeal, in the absence of estoppel. 
Wyo.—In re Grey bull Valley Irr. 
DisU 52 P.2d 410, 48 Wyo. 523. 

933 Ohio.—Liberal Savings & Loan 
Co. v. Frankel Realty Co., 28 N.E. 


2d 367, 64 Ohio App. 97, affirmed 
30 N.E.2d 1012, 137 Ohio St. 489. 

An unambiguous statute must be 
enforced as written. 

Miss.—Johnson v. Mississippi Pow¬ 
er Co., 196 So. 642, 189 Miss. 67. 

93.10 Minn.—Gelin v. Hollister, 24 
N.W.2d 496, 222 Minn. 339, 168 A. 
L.R. 195. 

When not controlled hy organic 
law, statutes limiting the time for 
taking appeals should be interpreted 
to afford to all parties having a right 
to appeal a reasonable time for tak¬ 
ing appeals. 

Fla.—De Bowes v. De Bowes, 7 So.2d 

4, 149 Fla. 545. 

94. Ill.—Chatterton v. Chatterton, 
83 N.E. 161, 231 Ill. 449, 121 Am. 

5. R. 339. 

Iowa.—Jefferson v. Century Sav. 

Bank, 120 N.W. 308, 143 Iowa 83. 
Appeal on last allowable day 

The fact that a party did not ap¬ 
peal until the last day allowed, and 
did not file a supersedeas bond, did 
not deprive him of his right to a re¬ 
view as against a party who had com¬ 
plied therewith, but who might have 
appealed and protected himself 
against the performance. 

Iowa.—Jefferson v. Century Sav. 
Bank, supra. 

95. Cal.—In re Hanley's Estate, 142 
P.2d 423, 23 C.2d 120, 149 A.L.R. 
1250. 

Hiss.—Wills v. Howie Bros., 68 So. 
780, 109 Miss. 568. 

Judge held to be without power to 
reduce t^e time allowed by statute. 
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Ky.—Gregory v. Franklin-Simpson 
County Bd. of Ed., 194 S.W.2d 961, 
302 Ky. 404. 

95.5 Tex.—Milo v. Nuske, 66 S.W. 
544, 95 Tex. 241. 

Story v. Story, Civ.App., 154 S. 
W.2d 881. 

96. Miss.—Town of Tutwiler v. Gib¬ 
son, 78 So. 926, 117 Miss. 879. 

N.M.—Corpus Juris Secundum quoted 
in Albuquerque Gun Club v. Mid¬ 
dle Rio Grande Conservancy Dist., 
74 P.2d 67, 68, 42 N.M. 8. 

Okl.—State v. City Nat. Bank of 
Commerce of Wichita Falls, Tex., 
212 P. 321, 88 Okl. 154. 

Va.—Williams’ Adm’r v. Dean, 131 
S.E. 1, 144 Va. 831. 

3 C.J. p 1040 note 11 [a], p 1063 note 
87. 

96.5 Ill.—Bradford Supply Co. v. 
Waite, 64 N.E.2d 491, 3 92 Ill. 318. 

McBride v. Grusin, 77 N.E.2d 
351, 333 IlLApp. 328. 

97. Ill.—George v. George, 95 N.E. 
167, 250 Ill. 251. 

98. ind.—Gleason v. Carr, 114 N.E. 
82, 185 Ind. 715. 

Mo .—Harrison v. Slaton, 49 S.W.2d 
31. 

Lasswell v. Lasswell, App., 192 
S.W.2d 206—Myers v. Faris, App., 
87 S.W.2d 455—Everett v. Glenn, 
35 S.W.2d 652, 225 App. 921. 

N\Y.—In re Northern Boulevard in 
Borough of Queens, City of New 
York, 196 N.E. 581, 267 N.Y. 564. 

Tenn.—Roller v. Burrow, 177 S.W.2d 
547, 180 Tenn. 380. 

Lee v. Sanders, 7 Tenn.App. 1&7. 

3 C.J. p 1041 note 13. 
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able promptness and diligence," and, where a time 
is specifically prescribed by statute with reference 
to one method of review, it does not control or af¬ 
fect the time required for procuring a review in 
some other manner, particularly where by other 
statutes, and rules of court the limit of time in the 
latter connection is specifically regulated. 1 

Repeal . Statutes specially prescribing a time for 
the taking or perfecting of appeals in a particular 
class of cases are not repealed by the adoption of 
legislation fixing some other time for appeals gen¬ 
erally; 2 nor is any statute in this connection re¬ 
pealed by one subsequently taking effect where the 
latter expressly saves the former from repeal. 3 
Inconsistency amounting to conflict between the 
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statutes or a clearly disclosed intention that the 
subsequent shall repeal the prior is essential to a 
repeal by implication; 4 but, where a proper case 
is made out for its application, the doctrine of re¬ 
peal by implication applies as to enactments of this 
character. 5 

§ 429* Legislative Power to Prescribe or 
Change Time 

Subject to constitutional limitations, the legislature 
may designate the time for acting to take or perfect an 
appeal or other proceeding for review or may change 1% 
even so as to make rules operating retroactively; but it 
need not fix any such time in statutes as to review in 
order that they may be valid. 

Subject to constitutional limitations, 5 * 50 the leg¬ 
islature may prescribe or change the time within 


99. Pa.—Hatfield v. Semans, 103 A. 
539, 260 Pa. 94—Donley v. Semans, 
103 A. 537, 260 Pa. 88. 

1. Colo.—Ft. Morgan Reservoir & Ir¬ 
rigation Co. v. Putnam Ditch Co., 
247 P. 452, 79 Colo. 606. 

Wyo.—Miller v. New York Oil Co., 
235 P. 323, 32 Wyo. 983. 

legislative history as aid to con¬ 
struction 

In view of legislative history of 
statutory limitation, of one year aft¬ 
er rendition of judgment, for pro¬ 
ceedings to reverse, vacate, or modi¬ 
fy it, and the fact that prior to di¬ 
rect appeal statute it applied only to 
error proceedings, limitation does not 
apply to direct appeal. 

Wyo.—Miller v. New York Oil Co., 
235 P. 323, 32 Wyo. 483. 

2. Ala.—Lewis v. Martin, 98 So. 635, 
210 Ala. 401—Holmes v. Holmes, 97 
So. 628, 210 Ala. 227—Minge v. 
Smith, 89 So. 473, 206 Ala. 330- 
Pepper v. Horn, 73 So. 46, 197 Ala. 
395. 

Fla.—In re Wade, 7 So.2d 797, 150 
Fla. 440. 

Wash.—Seattle, etc., R. Co. v. O’Mea¬ 
ra, 29 P. 835, 4 Wash. 17. 

Probate provisions not repealed 
Statute limiting time for writs of 
error in judgments in civil actions 
and appeals in chancery does not 
manifest a legislative intent to su¬ 
persede or repeal earlier provisions 
of the probate act with respect to 
appeals. 

Fla.—Russ v. Solomon, 9 So.2d 95, 
151 Fla. 10. 

Rule of court 

(1) Court having power to repeal 
existing statutory provisions as to 
the time of appeal will not be deem¬ 
ed to have repealed a special statu¬ 
tory provision governing the time of 
appeal in a particular class of cases 
by the adoption of a general rule 


broad enough in its words to include 
all appeals. 

Md.—State Roads Commission for 
and on behalf of State v. Lassiter, 
77 A.2d 16, 196 Md. 552. 

(2) So, a rule of court requiring 
transcript and assignment of errors 
to be filed within ninety days after 
judgment or ruling on motion for 
new trial has been held not to length¬ 
en the time in any case where a spe¬ 
cial statute provides for a shorter 
time than ninety days. 

Ind.—Anderson v. Lagow, 41 N.E.2d 
798, 220 Ind. 363. 

Ulmer v. Watson, 23 N.E.2d 305, 
107 Ind.App. 166. 

(3) Where legislative intent in en¬ 
acting special statute for shortened 
time of appeal from judgment in ac¬ 
tion to set aside corporation com¬ 
mission order was for speedy deter¬ 
mination of controversy affecting 
public interest, and where supreme 
court’s only reason in promulgating 
Rules of Civil Procedure was to reg¬ 
ulate proceedings originated in 
courts, statute providing for special 
procedure on appeal in corporate 
commission proceeding was not im¬ 
pliedly repealed. 

Ariz.—Arizona Corp. Commission v. 
Catalina Foothills Estates, 278 P. 
2d 427, 78 Ariz. 245. 

3. Okl.—Malloy v. Johnson, 139 P. 
310, 40 Okl. 454. 

4. Ariz.—Arizona Corp. Commission 
v. Catalina Foothills Estates, 278 
P.2d 427, 78 Ariz. 245. 

Fla.—Fonnell v. Williams, 26 So. 2d 
800, 157 Fla. 673. 

Nev.—Kondas v. Washoe County 
Bank, 254 P. 1080, 50 Nev. 181. 

Or.—Columbia Auto Works v. Yates, 
156 P.2d 561, 176 Or. 295. 

Statute making writ of error only 
method of review by supreme court 
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of determination of inferior tribunal, 
and which repealed all statutes pro¬ 
viding for other methods of review, 
changed only the method of review 
and did not by implication change 
existing time limitation. 

Colo.—Sitler v. Brians, 251 P.2d 319, 
126 Colo. 370. 

5. Iowa.—Rains v. First Nat. Bank, 
206 N.W. 821, 201 Iowa 140. 

Or.—Pringle Falls Power Co. v. Pat¬ 
terson, 128 P. 820, 132 P. 527, 65 
Or. 474. 

Tenn.—England v. Young, 296 S.W. 
14, 155 Tenn. 506. 

Reenactment with change only as to 
time 

House File 246 of 40th Gen.Assem. 

(Extra. Sess.), reenacting Comp.Code 
(1919) § 8490, in the same form as in 
Code (1897) § 4110, except for the 
time for appeal, was an amendment 
of a previous law in connection with 
the 1924 revision and sufficient to ac¬ 
complish such purpose, in view of 
Code (1897) § 41 (Code [1924] § 47). 
Iowa.—Rains v. First Nat. Bank, 206 
N.W. 821, 201 Iowa 140. 

5.50 Fla.—De Bowes v. De Bowes, 7 
So.2d 4, 149 Fla. 545. 

N.J.—Fischer v. Bedminster Tp., 
Somerset County, 76 A.2d 673, 5 N. 
J. 534. 

Statute contravening constitution 
Statutory limitation that no pro¬ 
ceedings for review, hearing, and re¬ 
lief in lieu of prerogative writ shall 
be commenced, unless commenced 
within thirty days of accrual of 
right to such review, hearing, or re¬ 
lief except as provided in any other 
law or by rules of supreme court, is 
in contravention of constitutional 
provision that review, hearing, and 
relief shall be afforded in superior 
court on terms and in manner provid¬ 
ed by rules of supreme court. 

N.J,—Fischer v. Bedminster Tp., 
Somerset County, 76 A.2d 673, 5 N. 
J. 534. 
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which proceedings for review must be taken. 6 Such 
power is subject to the limitation recognized in a 
number of jurisdictions that the time fixed for tak¬ 
ing an appeal must not be so unreasonable as to 
render it impracticable to perfect appeals within 
the time prescribed. 7 Such power is sufficiently 
broad to permit the enactment of legislation in the 
field operative as to pending cases even though its 
effect is to reduce the time allowed. 8 

The omission of a specification as to time from 
a statute giving, or dealing with, the right of appeal 
does not invalidate the statute. 9 

§ 430. Prospective or Retrospective Opera¬ 
tion of Statutes 

Whether a statute prescribing the time for taking 
appeals or suing out writs of error and amending or re¬ 
pealing a previous statute operates prospectively only or 
both prospectively and retroactively is in general depend¬ 
ent on the legislative intent, to be determined by a con¬ 
struction of the statutes involved. 

Whether a statute prescribing the time for taking 


appeals or suing out writs of error and therein 
amending or repealing a previous statute operates 
prospectively only or both prospectively and retro¬ 
actively is in general dependent on the legislative 
intent, to be determined on a construction of the 
particular statute or statutes involved. 10 

Where such is the legislative intent, a statute 
reducing the time for taking or perfecting an ap¬ 
peal is applicable to actions pending at its effective 
date in which no judgment has been rendered or 
the case is otherwise not ripe for review, 11 but 
not where by its terms the statute exempts such ac¬ 
tions from its operation. 12 

Unless an intention plainly appears that the stat¬ 
ute is to receive a retrospective operation and ef¬ 
fect, 13 ordinarily it is held that a statute which 
curtails or reduces the time does not apply to pro¬ 
ceedings in which a judgment, order, or decree has 
been previously rendered or entered. 14 The new 
legislation may, however, operate on then pending 


6. U-S.—Vaughan v. American Ins 
Co. of Newark, N. J., C.C.A-Ga., 15 
F.2d 526. 

Fla.—De Bowes v. De Bowes, 7 So. 2d 
4, 149 Fla. 545—State v. City of 
Coral Gables, 133 So. 892, 101 Fla. 
287. 

Ill.—Bradford Supply Co. v. Waite, 
64 N.E.2d 491, 392 Ill. 318. 

Neb.—Swanson v. Village of Schick- 
ley, 251 N.W. 821, 125 Neb. 664. 

3 C.J. p 1042 note 18. 

Provision held valid 

Provision limiting time to sixty 
days m which a party may apply to 
supreme court of appeals for writ of 
error and supersedeas, contained in 
act providing for court proceeding to 
eliminate an area from corporate 
limits of a town, was held valid. 

Va.—Town of Falls Church v. Ar¬ 
lington County Board, 184 S.E. 459, 
166 Va, 192. 

7. Fla.—State v. City of Coral Ga¬ 
bles, 133 So. 892, 101 Fla. 237. 

N.J.—Winberry v. Salisbury, 68 A. 2d 
332, 5 N.J.Super. 30, affirmed 74 A. 
2d 406, 5 N.J. 240, certiorari de¬ 
nied 71 S.Ct. 123, 340 U.S. 877, 95 
L.Ed. 638. 

Tex.—Union Assur. Soc. v. Equita¬ 
ble Trust Co., 58 S.W.2d 58, 1 22 
Tex. 293. 

3 C.J. p 1042 note 18 [a]. 

Constitutional right to a reason¬ 
able time in which to exercise the 
right of appeal may not be cut off 
by statute. 

Fla—De Bowes v. De Bowes, 7 So. 
2d 4, 149 Fla 545. 

8. U.S.—Vaughan v. American Ins. 
Co. of Newark, N. J., C.C.A.Ga, 15 
F.2d 526. 


Ark.—Stephens v. Williams, 183 S 
W. 527, 122 Ark. 255. 

Pa.—Specktor v. Hanover Fire Ins. 
Co. of New York, 145 A. 430, 295 
Pa. 390, appeal dismissed and cer¬ 
tiorari denied Hanover Fire Ins. 
Co. of New York v. Specktor, 50 
S.Ct. 161, 280 U.S. 534, 74 L.Ed. 
598. 

9. Ohio.—Pierson v. Pierson, 5 Ohio 
N.P.,N.S., 235. 

10. Fla.—De Bowes v. De Bowes, 7 
So.2d 4, 149 Fla. 545. 

Me.—Dyer v. Belfast, 33 A. 790, 88 
Me. 140. 

S.D.—Johnson v. Olson, 17 N.W. 2d 
697, 70 S.D. 348. 

Wyo.— Corpus Juris cited in Stano- 
lind Oil & Gas Co. v. Bunce, 49 P. 
2d 241, 242, 48 Wyo. 517. 

3 C.J. p 1042 note 19. 

11. U.S.—Vaughan v. American Ins. 
Co. of Newark, N. J., C.C.A.Ga., 15 
F.2d 526. 

Ohio.—Young v. Shallenberger, 41 N. 
E. 518, 53 Ohio St. 591. 

Harding v. C., C., C. & St. L. Ry. 
Co., 20 Ohio Cir.Ct.,N.S., 534. 

S.D.—Braun v. Thuet, 174 N.W. 807, 
42 S.D. 491. 

Exception of designated classes of 
pen d ing oases from the operation of 
the act discloses an intention that 
as to all other pending cases it shall 
operate to limit the time allowance, 
which will be respected and enforced. 
U.S.—Vaughan v. American Ins. Co. 
of Newark, N. J., C.C.A.Ga., 15 F. 
2d 526. 

Statute making interlocutory judg¬ 
ments appealable within a prescribed 
time, when theretofore no appeal 
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from them was allowed, cannot be 
given a retrospective operation so 
as to cut off the right of appeal. 
Cal.—Peck v. Courtis, 31 C. 207. 

12. Ind.—Lindley v. Darnall, 56 N. 

E. 861, 24 Ind.App. 399. 

13. Ark.—Stephens v. Williams, 183 
S.W. 527, 122 Ark. 255. 

Idaho.—Cook v. Massey, 220 P. 1088, 
38 Idaho 264, 35 A.L.R. 200. 

Neb.—Raddatz v. Chnstner, 173 N. 

W. 677, 103 Neb. 621. 

N.M.—Jackman v. Atchison, T. & S. 

F. Ry. Co., 163 P. 1084, 22 N.M. 
422. 

Pa.—Specktor v. North British & 
Mercantile Ins. Co., 142 A. 212, 
293 Pa. 232. 

Hough v. Farmers Bank & Trust 
Co., Com.Pl., 50 Lanc.Rev. 463. 

3 C.J. p 1042 note 21. 

14. Idaho.—Cook v. Massey, 220 P. 
1088, 38 Idaho 264, 35 A.L.R. 200. 

Ill.—Ryan v. Supreme Council Catho¬ 
lic Knights of America, 146 Ill. 
App. 384. 

Iowa.—Hancock Sav. Bank v. McMa¬ 
hon, 208 N.W. 74, 201 Iowa 657— 
Insell v. McDaniels, 207 N.W. 533, 
201 Iowa 533. 

Miss.—McClendon v. Boyd Const. 
Co., 78 So.2d 796, 223 Miss. 588— 
Franklin v. Neill & Clark, 110 So. 
368, 146 Miss. 157—Harrington v. 
Yazoo & M. V. R. Co., Ill So. 444, 
145 Miss. 887. 

Neb.—Cozad v. McKeone, 32 N.W.2d 
760, 149 Neb. 833—Raddatz v. 

Christner, 173 N.W. 677, 103 Neb. 
621. 

Nev.—Coleman v. Moore & McIntosh, 
241 P. 217, 49 Nev. 139. 
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cases in which judgment has been rendered prior 
to the taking effect of the statute, provided it does 
not deprive the litigant of a reasonable time in 
which to seek a review, 15 at least where that is con¬ 
sistent with the general purpose of the legislature as 
disclosed by an examination of the new and the 
superseded statutes, and other relevant constitu¬ 
tional or statutory provisions. 16 Even statutes op¬ 
erating prospectively only have on occasion been 
construed as only giving in any event such time to 
take or perfect an appeal or other proceedings for 
a review as equals the total period of the new lim¬ 
itation after the taking effect of the act, 17 while 
statutes operating retroactively as well have been 
held to allow the full statutory period after their 
taking effect in cases where, under the old stat¬ 
ute, a greater period would have remained at that 
time, 18 but not to extend the time where the pe- 
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riod remaining was less; 19 the purpose and effect 
of the later act are to secure to one desiring a re¬ 
view a period equal to the full period provided 
under the new statute unless to do so would ex¬ 
tend the time beyond what it would have been had 
there been no statutory change, in which case he 
has only the unexpired time he would have had. 20 
Other retroactive statutes are deemed to make a 
reduction in the otherwise remaining period pro¬ 
portional to the difference in the total periods pro¬ 
vided under the old and the new legislation if a 
reasonable time still remains after such reduction in 
which to act; 21 that less time is thereby left, of ne¬ 
cessity, than the total period as prescribed by the 
later legislation does not compel a contrary con¬ 
struction. 22 Where an express reservation is made 
as to pending cases in the statute itself, or in some 
other statute which governs the construction to be 


N.M.—Corpus Juris cited in City of 
Raton v. Seaberg, 51 P.2d 606, 607, 
39 N.M. 544—Jackman v. Atchison, 
T. & S. F. Ry. Co., 163 P. 1054, 22 
N.M. 422. 

S.D.— Corpus Juris Secundum cited 
in Johnson v. Olson, 17 N.W.2d 
697, 699, 70 S.D. 348—Northwest 
Finance Co. v. Bottum, 14 N.W.2d 
492, 70 S.D. 73—City of Plankin- 
ton v. Kieffer, 13 N.W.2d 298, 69 
S.D. 597. 

3 C.J. p 1042 note 20. 

Buie of court 

A new trial court rule requiring 
appeals to be taken within three 
months from entry of final judg¬ 
ment was not retroactive, and hence 
appeal filed within the time allowed 
by the former rule was timely in a 
case in which judgment was render¬ 
ed before the effective date of the 
new rule. 

N.M.—City of Raton v. Seaberg, 51 
P.2d 606, 39 N.M. 544. 

Statute imposing limitation for 
first time, none having theretofore 
existed, operated prospectively only, 
and did not apply to judgments ren¬ 
dered before its passage to require 
appeal within the time stated follow¬ 
ing rendition of judgment. 

N.Y.—Watkins v. Haight, 18 Johns. 
138. 

15. Ala.—Coker v. Fountain, 75 So. 
471, 200 Ala. 95—Tennessee River 
Nav. Co. v. Grantland, 75 So. 283, 
199 Ala. 674. 

Shiver v. Phillips-Boyd Pub. Co., 
74 So. 745, 15 Ala.App. 639, certio¬ 
rari denied Ex parte Phillips-Boyd 
Pub. Co., 76 So. 997, 200 Ala. 699, 
followed in Walden v. Leach, 78 
So. 381, 201 Ala. 475. 

Fla.—De Bowes v. De Bowes, 7 So. 
2d 4, 149 Fla. 545—Beaty v. Inlet 
Beach, 7 So.2d 1, 149 Fla. 541— 


Scott v. Wellacott, 6 So.2d 622, 149 
Fla. 537. 

Tex.—Union Assur. Soc. v. Equitable 
Trust Co., 58 S.W.2d 58, 122 Tex. 
293—Odum v. Garner, 25 S.W. 18, 
86 Tex. 374. 

Wichita Valley Ry. Co. v. Carter, 
Civ.App., 225 S.W. 592—Zarate v. 
Cantu, Civ.App., 225 S.W. 285— 
Jowell v. A. G. McAdams Lumber 
Co., Civ.App., 224 S.W. 1114—Cam¬ 
eron County Irr. Dist. No. 1 v. 
Bankers’ Trust Co., Civ.App., 223 
S.W. 249—Orange & N. W. Ry. Co. 
v. Pruter, Civ.App., 220 S.W. 797, 
followed in Orange & N. W. Ry. 
Co. v. Fairchilds, Civ.App., 220 S. 
W. 798—Garce v. Buffington, Civ. 
App., 25 S.W. 317. 

“Reasonable time” afforded 

Statute requiring appeals to be 
taken within sixty days after entry 
of judgment, order, or decree, when 
interpreted so as to authorize appeal 
from order or decree entered prior 
to the effective date of the statute 
to be taken within longer period al¬ 
lowed by prior statute after entry 
of order or decree, provided it is also 
taken within sixty days after effec¬ 
tive date of new statute affords a 
"reasonable time” for the taking of 
such appeal so that no fundamental 
right is denied by such statute, and 
no injustice thereby done to liti¬ 
gants. 

Fla.—De Bowes v. De Bowes, 7 So. 
2d 4, 149 Fla. 545. 

In Kansas it has been held that, 
in the absence of a saving clause, a 
statute reducing the time to appeal 
will operate retroactively to take 
away wholly the right to appeal 
where the period prescribed by the 
new act has expired before it takes 
effect, there being no vested right to 
an appeal. 

Kan.—Bowen v. Wilson, 144 P. 251, 
93 Kan. 351. 


16. Tex.—Odum v. Garner, 25 S.W. 
18, 86 Tex. 374. 

Where the judicial system of the 
state was wholly changed by consti¬ 
tutional amendment so that writs of 
error could no longer be taken to the 
supreme court, as had theretofore 
been done, and the legislature adapt¬ 
ed appellate procedure to constitu¬ 
tional change by reducing the period 
for suing out a writ from two years 
to one and by eliminating provisions 
as to disabilities, the statute applied 
to pending cases in which judgment 
had been rendered prior to passage, 
and not merely prospectively. 

Tex.—Odum v. Garner, supra. 

17. Miss.—Franklin v. Neul & Clark, 
110 So. 368, 146 Miss. 157. 

18. Ark.—Stephens v. Williams, 183 
S.W. 527, 122 Ark. 255. 

Fla.—Harkins v. Alantic Nat. Bank 
of Jacksonville, 7 So.2d 3, 149 Fla. 
229. 

19. Ark.—Shapard v. Mixon, 184 S. 
W. 399, 122 Ark. 530. 

20. N.D.—Wilson v. Kryger, 143 N. 
W. 764, 26 N.D. 77, 51 L.R.A,N.S., 
760. 

S.D.—Union Inv. Co. v. Schonebaum, 
167 N.W. 398, 40 S.D. 378. 

21. Tex.—Shambaugh v. Wilson, 

Civ.App., 51 S.W.2d 637—Fidelity 
Union Casualty Co. v. Farmers' & 
Merchants' Lumber Co., Civ.App., 
43 S.W.2d 147—Wichita Valley Ry. 
Co. v. Carter, Civ.App., 225 S.W. 
592—Cameron County Irr. Dist. 
No. 1 v. Bankers' Trust Co., Civ. 
App., 223 S.W. 249—Garce v. Buf¬ 
fington, Civ.App., 25 S.W. 317. 

3 C.J. p 1048 note 83. 

22. Tex.—Orange & N. W. Ry. Co. 
v. Pruter, Civ.App., 220 S.W. 797, 
followed in Orange & N. W. Ry. 
Co. v. Fairchilds, Civ.App., 220 S. 
W. 798. 
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given it, the later statute operates prospectively only 
and does not affect the period for taking or per¬ 
fecting appeals under prior statutes, 23 and this is 
true if the reservation or saving clause is to some 
other effect, such as securing to parties to a pend¬ 
ing suit a minimum length of time after the act 
goes into operation in which they may act. 24 

Whether, when the statute operates in the con¬ 
trary manner to extend the time, its provisions ap¬ 
ply to a case otherwise reviewable at the time of 
enactment but in which no appeal, writ of error, or 
the like had been taken within the time limited by 
the law then existing has been variously decided in 
the light of the various statutory provisions in¬ 
volved, it having been held in some instances that 
the statute did apply, 25 particularly where it ex¬ 
pressly provided a specified extension as to cases 
or proceedings pending at the time of its taking 
effect beyond the period which would have then 
remained under the prior law, 26 while in others it 
has been held that, the right to plead the lapse 
of time being a vested right, statutes of this char¬ 
acter should be denied retroactive operation. 27 

At any rate, where the right to appeal has been 
lost through passage of time, enactment thereafter 
of a statute specifically defining the time in which 
an appeal may be taken and setting such period at 
a time shorter than that which has already ex¬ 
pired, does not operate to revive the right or to give 
a party the whole period fixed, after the statute’s 
adoption, to initiate proceedings for review; 28 the 
legislature must clearly and unmistakably express 
a purpose to do so before a right thus lost will be 
revived. 29 Conversely, where proceedings for re¬ 
view have been in fact instituted or perfected pur¬ 
suant to then existing law, before the taking effect 
of legislation reducing the time allowed in which 
to act to a period less than that which in fact 
elapsed, the new legislation does not vitiate or im¬ 
pair what was valid when consummated, 30 while 
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extensions of time do not validate steps which were 
invalid when taken. 31 

That the motion to dismiss for failure to act 
within the applicable period is filed after the new 
legislation goes into effect is without significance 
so far as the rights of the parties are concerned 
and does not vary the operation of the principles 
hereinbefore set forth in this section. 32 

The principles herein stated are, it must be re¬ 
membered, those which apply where the time limi¬ 
tation is with reference to the perfecting of the 
appeal or other proceeding for review and are not 
necessarily those which are applied in connection 
with limitations as to further acts requisite in the 
prosecution of the proceedings after they have been 
perfected, as for instance, the time for filing a tran¬ 
script, where that is demanded as an act subsequent 
thereto, which is discussed infra § 1087. 

§ 431. Limitations Applicable to Particular 
Actions or Proceedings, Judgments, 
Orders, or Decrees 

Special provisions as to the time for taking or per¬ 
fecting appeals, writs of error, or the like from particular 
orders, judgments, or decrees, or in particular actions or 
proceedings, control as to any case falling within their 
terms while as to any case not embraced therein, the 
general provisions apply, it being in each case a matter 
of construction whether the particular situation at hand 
is within the operation of any special statute or rule. 

The applicability or nonapplicability of a statute 
or rule which prescribes the time for taking or per¬ 
fecting an appeal or proceeding in error as to any 
particular action or proceeding, or as to any par¬ 
ticular judgment, order, or decree rests on the 
terms of the statute or rule considered in the light 
of other related statutes or rules, if any, estab¬ 
lishing or defining the appellate practice of the ju¬ 
risdiction, and on the nature of the action or pro¬ 
ceeding, judgment, order, or decree involved, and 
is a question of construction, the period established 
by the statute or rule being that in which the 


23. Ala.—Poull v. Foy-Hays Constr. 
Co., 48 So. 7S5, 159 Ala. 453. 

Ill.—Ryan v. Supreme Council of 
Catholic Knights of America, 146 
Xll.App. 384. 

24. Pa.—Barlott v. Forney, 41 A- 47, 
187 Pa. 301. 

25. Ala.—Page v. Matthews, 40 Ala. 
547. 

Special statute authorizing an ap¬ 
peal in a case in which no appeal had 
been taken within the time limited 
by the law then existing followed the 
then legislative usage of the state 


and appeal under its provisions was 
valid. 

Conn.—-Appeal of Wheeler, 45 Conn. 
306. 

26. Or.—Walling v. La Follette, 134 
P. 1192, 76 Or. 497. 

27. Mass.—Dondis v. Lash, 178 N. 
E. 624, 277 Mass. 477. 

3 C.J. p 1043 note 23. 

28. Me.—Dyer v. Belfast, 33 A, 790, 
88 Me. 140. 

Pa.—Wilson v. Garland, 135 A. 131, 
287 Pa. 291. 

29. Me.—Dyer v. Belfast, 33 A. 790, 
88 Me. 140. 
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30. Ark.—Sparks v. Murray, 178 S. 
W. 909, 120 Ark. 17. 

Iowa.—Battelle v. Bridgman* Morr. 
363. 

Tex.—Bruton v. Texas Power & 
Light Co., Civ.App., 44 S.W.2d 462. 
Appeal perfected after passage of 
act before it took effect was not af¬ 
fected by the reduced time for tak¬ 
ing or perfecting appeals thereby 
provided. 

Ark.—Sparks v. Murray, 178 S.W. 
909, 120 Ark. 17. 

31. Mass.—Dondis v. Lash, 178 N". 
E. 624, 277 Mass. 477. 

32. Mass.—Dondis v.' Lash, supra. 
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appeal or review may and must be taken or per¬ 
fected where its terms, as construed, apply to such 
action or proceeding, judgment, order, or decree, 
but not being controlling where they do not so 
apply . 33 

A particular time or period specifically prescribed 
for the taking or perfecting of an appeal, proceed¬ 
ing in error, or the like, in any particular action 
or proceeding, or from or to any particular judg- 
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ment, order, or decree must be observed in cases 
falling within the content and purview of such 
statute or rule ; 34 such special provisions are not 
deemed permissive, giving the party desirous of re¬ 
view an option between alternative times, namely, 
an election between the time thus specially provided 
and the time prescribed by the general provisions, 
where they differ, but are ordinarily designed to se¬ 
cure a prompt hearing and a final determination 


33. U.S.—Painter v. Union Trust 
Co., Ohio, 246 P. 240, 158 C.C.A. 
400. 

Colo.—Weston v. Weston, 246 P. 790, 
79 Colo. 478. 

Ill.—Altschuler v. Altschuler, 101 N. 

E.2d 552, 410 III. 169. 

Ind.—Anderson v. Lagow, 41 N.E. 2d 
798, 220 Ind. 363—Roebuck v. Es¬ 
sex, 17 N.E.2d 469, 214 Ind. 637. 
Miss.—Garraway v. State ex rel. 

Dale, 184 So. 628, 184 Miss. 466. 
Mont.—State Bank of New Salem v. 

Schultze, 209 P. 599, 63 Mont. 410. 
Okl.—In re Initiative Petition No. 
1, City of Hominy, 237 P. 460, 113 
Okl. 6. 

Or.—Benson v. Williams, 143 P.2d 
477, 174 Or. 404. 

Tenn.—Roller v. Burrow, 177 S.W. 

2d 547, 180 Tenn. 380. 

Tex.—Magnolia Petroleum Co. v. 
Klingeman, Civ.App., 242 S.W.2d 
950, error refused. 

Wis.—In re Krause's Will, 2 N.W.2d 
733, 240 Wis. 72. 

3 C.J. p 1043 note 25—45 C.J. p 360 
notes 18, 19. 

Strict or liberal construction 

(1) Statute limiting the time to 
appeal in particular actions or pro¬ 
ceedings has been held subject to 
strict construction. 

La.—Dantone v. Dantone, 89 So.2d 
149, 230 La. 632. 

(2) On the other hand it has been 
held that such statute should he lib¬ 
erally construed. 

Minn.—Gelin v. Hollister, 24 N.W.2d 
496, 222 Minn. 339, 168 A.L.R. 195. 

XKatters presented for consideration 
control 

As regards time for appeal, the 
portion of the judgment respecting 
which no question was presented 
could not be considered. 

Ind.—Gray v. Gray, 176 N.E. 105, 202 
Ind. 485. 

Theory on which trial was had 

In an action in which the first 
count sought recovery df real prop¬ 
erty and the second count asked that 
plaintiff’s title to an adjoining strip 
be quieted, where the case was tried 
and submitted and determined as an 
action in equity, plaintiffs' bould not 
assert that it wad other than one in 


equity, as the basis for a motion to 
dismiss the appeal, because not taken 
in time, although the relief prayed 
for in the first cause of action could 
have been recovered in an action of 
forcible detainer. 

Utah.—Ottenheimer v. Mountain 

States Supply Co., 188 P. 1117, 56 
Utah 190. 

34. Ala.—Minge v. Smith, 89 So. 
473, 206 Ala. 330—McKenzie v. 

Jensen, 75 So. 939, 200 Ala. 191. 
Cal.—McColgan v. Jones, Hubbard 
& Donnell, 78 P.2d 1010, 11 C.2d 
243. 

Leplat v. Wiles, 140 P.2d 43, 60 
C.A.2d 83. 

Conn.—Ghent v. Stevens, 159 A. 94, 
114 Conn. 415. 

Fla—Corpus Juris Secundum quoted 
in Wiesen v. Schatzberg, 26 So.2d 
62, 63, 157 Fla. 375. 

Ga.—Henderson v. American Tele¬ 
phone & Telegraph Co., 31 S.E.2d 
662, 71 Ga.App. 607. 

Idaho.—Julien v. Barker, 272 P.2d 
718, 75 Idaho 413. 

Ind.—Anderson v. Lagow, 41 N.E.2d 
798, 220 Ind. 363. 

Iowa.—Rayburn v. Maher, 288 N.W. 
136, 227 Iowa 274. 

Kan.—Epperson v. Kansas State De¬ 
partment of Inspections and Reg¬ 
istration, 78 P.2d 850, 147 Kan. 
762—Hoth v. Scholz, 227 P. 526, 
116 Kan. 463. 

Mass.—Home Finance Trust v. Ran- 
toul Garage Co., 14 N.E.2d 153, 
300 Mass. 86. 

Minn.—Nelson v. Anman, 20 N.W.2d 
702, 221 Minn. 46. 

Mont.—In re McCracken's Estate,! 

287 P. 941, 87 Mont. 342. 

N.M.—Corpus Juris Secundum quot¬ 
ed in Levers v. Houston, 159 P.2d 
761, 763, 49 N.M. 169—Hess v. 
Wheel ing-Lordsburg Copper Co., 
125 P.2d 344, 46 N.M. 195. 

N.C.—Parlier v. Drum, 56 S.E.2d 383, 
231 N.C. 155. 

Ohio.—In re Knechtges' Estate, 32 
N.E.2d 410, 138 Ohio St. 24. 

In re Hardin's Estate, App., 45 
N.E.2d : 325—In re Knechtges' Es- 
' tate, App., 44 N.E,2d 826 r affirmed 
32 N.E:2d 410, 138 - 


Okl.—Montgomery v. Swarts, 235 P. 

2d 939, 205 Okl. 103. 

Or.—Columbia Auto Works v. Tates, 
156 P.2d 561, 176 Or. 295. 

Pa.—Mauser v. Mauser, 192 A. 137, 
326 Pa. 257. 

RI.—Kimball v. Massachusetts Acc. 
Co., 117 A. 230, 44 R.I. 271, reargu¬ 
ments denied 118 A. 514. 

Tenn.—Roller v. Burrow, 177 S.W.2d 
547, 180 Tenn. 380. 

Va.—Town of Falls Church v. Ar¬ 
lington County Board, 184 S.E. 459, 
166 Va. 192. 

Wis.—In re Bowler’s Will, 280 N.W. 
684, 228 Wis. 527. 

3 C.J. p 1043 note 26—47 C.J. p 591 
note 50. 

Manner in which lower court obtain¬ 
ed jurisdiction 

Where appeals from the circuit 
court generally may be brought 
within a stated time but those in 
actions which have come to it by ap¬ 
peal from the probate court within 
another time, the latter controls in 
all cases of appeals from the circuit 
court arising in, and appealed from, 
probate courts. 

Ala.—McKenzie v. Jensen, 75 So. 939, 
200 Ala. 191. 

Surplusage 

(1) Where an appeal was prayed 
from an “order, judgment, and de¬ 
cree," and the time had expired in 
which the order might be appealed 
from but not so as to the decree, the 
appeal was treated as from the de¬ 
cree and held brought in proper time, 
where the motion as to which the or¬ 
der was entered was not essential to 
the right of appeal from the decree, 
and so much of the petition as pray¬ 
ed an appeal from the judgment and 
order would be treated as surplus¬ 
age. 

U.S.—Painter v. Union Trust Co., 
Ohio, 246 F. 240, 158 C.C.A. 400. 

(2) Appeal papers styled as from 
final decree and such in substance, 
although embodying reference to in¬ 
terlocutory matters on which final 
decree was finally rested, were not 
invalidated or destroyed as appeal 
from such reference, although it was 
error to ma k e it* 

Mass.—Hays. v. The Georgian, Inc., 
l&i .NJ^ 765, 280 Mass, 10, 85 A.L. 
R. 1251. 
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in cases with which they deal, and hence must be 
complied with . 35 Thus, it has been held that the 
appeal or proceedings in error or for review may 
and must be brought within the time as limited by 
the relevant statute or rule of court, under en¬ 


actments or rules particularly prescribing the time 
for appeal or error from or to interlocutory judg¬ 
ments, orders, or decrees ; 36 declaratory judg¬ 
ments ; 37 judgments or decrees sustaining or over¬ 
ruling demurrers , 38 or judgments or decrees sus- 


35. Fla.— Corpus Juris Secundum 
quoted in Wiesen v. Schatzberg, 26 
So.2d 62, 63, 157 Fla. 375. 

Ind.—Anderson v. Lagow, 41 N.E. 
2d 79S, 220 Ind. 363. 

Ulmer v. Watson, 23 KE.2d 305, 
107 Ind.App. 166. 

Minn.—Brown v. Cook County, 85 N. 

W. 550, 82 Minn. 542. 

KM.— Corpus Juris Secundum quot¬ 
ed in Levers v. Houston, 159 P.2d 
761, 763, 49 KM. 169. 

Tex.—Fred Hall & Son v. New, Civ. 

App., 279 S.W.2d 174. 

Utah.—Hunsaker v. Harris, 109 P. 1, 
37 Utah 226. 

“May” construed as “must” 

Word “may” in statute providing 
that a certain state department 
“may" appeal to supreme court with¬ 
in twenty days after entry of judg¬ 
ment of superior court in any action 
of review, but that such appeal 
“shall" be taken by serving and fil¬ 
ing notice thereof within twenty 
days after entry of judgment, must 
be construed to mean “must,” so as 
to require that appeal be taken with¬ 
in twenty days after entry of judg¬ 
ment. 

Wash.—State ex rel. Department of 
Public Service v. Northern Pac. 
Ry. Co., 94 P.2d 502, 200 Wash. 
663. 

36. Del.—Braun v. Fleming-Hall 

Tobacco Co., 92 A.2d 302, 33 Del. 
Ch. 246. 

Fla.— Corpus Juris Secundum, quoted 
in Wiesen v. Schatzberg, 26 So. 2d 
62, 63, 157 Fla. 375—Edmundson v. 
Edmundson, 182 So. 824, 133 Fla. 
703. 

Idaho.—Ringer v. Wilkin, 183 P. 986, 
32 Idaho 330. 

Ill.—McCarthy v. City of Chicago, 
197 Ill.App. 564. 

Ind.—Catherwood v. Morgan, 198 N. 

E. 301, 209 Ind. 260. 

Iowa.—Eggermont v. Service Life 
Ins. Co. of Omaha, Neb., 21 N.W. 
2d 761, 237 Iowa 301. 

Mass.—Dodge v. Anna Jaques Hos¬ 
pital, 17 N.E.2d 308, 301 Mass. 431 
—Bourget v. Holmes, 8 N.E.2d 356, 
297 Mass. 25. 

Miss.—Rylee v. Union & Planters' 
Bank & Trust Co., 84 So. 247, 122 
Miss. 385—Repsher v. Bostic Lum¬ 
ber & Mfg. Co., 73 So. 868, 113 
Miss. 46. 

N.J.—Monica v. Monica, 96 A. 2d 87, 
25 N.J.Super. 274—Semenya v. 
Metals Disintegrating Co., 69 A2d 
212, 5 N.J.Super. 363. 


In re Fidelity Union Title & 
Mortgage Guaranty Co., 24 A.2d 
196, 131 KJ.Eq. 120—Turkowsky 
v. Goelz, 1S4 A. 733, 120 N.J.Eq. 
290. 

KM.—State ex rel. Sandoval v. Tay¬ 
lor, 87 P.2d 681, 43 N.M. 170. 

X.D.—Citizens’ Nat Bank of North- 
wood v. Larson, 230 N.W. 292, 59 
KD. 427. 

Pa.—Gray v. Camac, 182 A. 386, 320 
Pa. 122—Rankin v. Rodgers, 152 
A. 912, 302 Pa. 17. 

R.I.—Taber v. West Shore Golf Club, 
155 A. 349, 51 R.I. 390—Fairchild 
v. Uniform Seamless Wire Co., 102 
A. 962, 41 R.I. 139. 

Tex.—Barron v. James, 198 S.W.2d 
256, 145 Tex. 283. 

Fred Hall & Son v. New, Civ. 
App., 279 S.W.2d 174. 

Va.—Southwest Virginia Hospitals v. 
Lipps, 68 S.E.2d 82, 193 Va. 191— 
Cox v. Williams, 31 S.E.2d 312, 
183 Va. 152. 

3 C.J. p 1043 note 28, p 1045 note 44 
[c]. 

Purpose of statutes 

Special statutory provisions, pro¬ 
viding for appeals from interlocutory 
orders and decrees are intended to 
secure a quick and summary review 
of such orders or decrees. 

Ill.—McCarthy v. City of Chicago, 
197 Ill.App. 564. 

An order which is merely inciden¬ 
tal to prosecution of suit and which 
does not affect merits of the case is 
interlocutory and subject to appeal 
only within time limited for appeals 
from interlocutory orders. 

N.J.—Monica v. Monica, 96 A2d 87, 
25 N.J.Super. 274. 

Decree quod partitio fiat 
Pa.—Rankin v. Rodgers, 152 A 912, 
302 Pa. 17. 

Denial of motion for change of ven¬ 
ue 

Cal.—Palomar Refining Co. v. Pren¬ 
tice, 118 P.2d 322, 47 C.A.2d 572. 
Idaho.—Ringer v. Wilkin, 183 P. 986, 
32 Idaho 330. 

Injunction and accounting 

(1) A decree granting an injunc¬ 
tion and appointing a special master 
to take and state the account of 
profits in a suit for infringement of 
the common-law right of property in 
a song was an “interlocutory decree” 
within the statute limiting time for 
appeal. 

U.S.—George v. Victor Talking Mach. 
Co., N.J., 55 S.Ct. 229, 293 U.S. 377, 
79 L.Ed. 439. 


(2) While a decree in a suit for a 
patent infringement, solely enjoining 
the infringement and ordering an ac¬ 
counting, is a final decree in essence 
as to the equities of the bill, yet, as a 
matter of procedure, it is an interloc¬ 
utory decree within the time for per¬ 
fecting an appeal, and so, where an 
appeal was not perfected within thir¬ 
ty days, it must be dismissed. 

U.S.—Morey Linotyping Co. of Chi¬ 
cago, Ill. v. Chicago Lino-Tabler 
Co. of Chicago, Ill., Ill., 258 F. 888. 
169 C.C.A. 608. 

Decree dissolving a preliminary in¬ 
junction with damages which did not 
dispose of all the issues raised by the 
bill was an “interlocutory decree” 
and an appeal therefrom was re¬ 
quired to be made within time limit¬ 
ed therefor. 

Miss.—Smith v. Atkinson, 10 So.2d 
379, 193 Miss. 554. 

Order denying motion for leave to 
answer 

N.D.—Citizens' Nat. Bank of North- 
wood v. Larson, 230 N.W. 292, 59 
N.D. 427. 

Probate of will in common form 

A decree of a chancery court ap¬ 
proving the act of the chancery clerk 
in probating a will in common form 
is an interlocutory decree, notwith¬ 
standing a statute, making such pro¬ 
bate prima facie evidence of validity, 
and hence appeal is to be taken with¬ 
in the time specified as to interlocu¬ 
tory decrees. 

Miss.—Rylee v. Union & Planters’ 
Bank & Trust Co., 84 So. 247, 122 
Miss. 385. 

Sustaining or overruling plea of 
privilege 

Tex.—Dulaney v. Neely, Civ.App., 173 
S.W.2d 730—L. H. Lacy Co. v. 
Flowers, Civ.App., 169 S.W.2d 790, 
error dismissed. 

37. Ky.—Moore v. Lee Court Real¬ 
ty Co., 43 S.W.2d 45, 240 Ky. 835— 
Ohio-Kentucky Coal Co. v. Auxier, 
39 S.W.2d 662, 239 Ky. 442. 

38. Ala.—W oods v. Allison Lum¬ 
ber Co., 62 So.2d 229, 258 Ala. 282 
—Key v. Dozier, 64 So.2d 69, 258 
Ala. 560—Bain v. Howell, 25 So.2d 
167, 247 Ala. 514—Coley v. Stall- 
worth, 171 So. 633, 233 Ala. 328— 
Holmes v. King, 108 So. 253, 214 
Ala. 418—Thomas v. Thomas, 107 
So. 810, 214 Ala. 293—City of Troy 
v. Murphree, 107 So. 83, 214 Ala. 
118—Lewis v. Martin, 98 So. 635, 
210 Ala. 401—Snider v, Funder¬ 
burk, 96 So. 928, 209 Ala. 663— 
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taining or overruling affidavits of defense ; 39 judg¬ 
ments or decrees of dismissal ; 40 orders entered 
after final judgment ; 41 orders granting or deny¬ 
ing a new trial , 42 or granting or denying a motion 
to vacate judgment and for a new trial ; 43 orders, 


or final orders, in special proceedings ; 44 judgments, 
orders, or decrees in probate proceedings, or from 
decisions in matters connected with decedents’ es¬ 
tates ; 45 orders with respect to receivers including 


Minge v. Smith, 89 So. 473, 206 1 
Ala. 330—Pepper v. Horn, 73 So. 
46, 197 Ala. 395. 

Kan.—Hubert v. Board of Public 
Utilities of Kansas City, 174 P.2d 
1017, 162 Kan. 205—Pirmin v. 

Crawford, 36 P.2d 970, 140 Kan. 
370—Kerr v. Carson, 299 P. 929, 
133 Kan. 289—Wohlfort v. Wohl- 
fort, 254 P. 334, 123 Kan. 142— 
Schroyer v. Buff head, 253 P. 414, 
122 Kan. 767—King v. Stephens, 
215 P. 311, 113 Kan. 558—Tanna- 
hill v. Depositors* Oil Gas Co., 
203 P. 909, 110 Kan. 254—Dyer v. 
Johnson, 198 P. 944, 109 Kan. 338 
—Longhofer v. Schick, 193 P. 371, 
107 Kan. 601—Smith v. Griffith, 
184 P. 725, 105 Kan. 357—Slimmer 
v. Rice, 160 P. 984, 99 Kan. 99. 

3 C.J. p 1043 note 29. 

Demurrer to evidence has been 
held to come within the operation 
of the period prescribed for appeal 
in case of overruling or sustaining 
demurrers. 

Kan.—Serena v. Rubin, 72 P.2d 995, 
146 Kan. 603—Hilliard v. Southern 
Kansas Stage Lines Co., 70 P.2d 28, 
146 Kan. 288—Greiner v. Greiner, 
286 P. 219, 130 Kan. 333. 

Equivalent orders 

(1) An order to strike certain al¬ 
legations of a petition or answer in¬ 
volving merits is an intermediate 
appealable order equivalent to sus¬ 
taining a demurrer to that much of 
the pleading and hence requires that 
appeal be within six months. 

Kan.—McKenzie v. Ruggles Const. 
Co., 284 P. 407, 129 Kan. 759—Van 
Deren v. Heineke & Co., 252 P. 
459, 122 Kan. 215—Stokes v. Hawk¬ 
ins, 226 P. 760, 116 Kan. 259— 
Norman v. Atchison, T. & S. F. 
Ry. Co., 168 P. 830, 101 Kan. 678. 

(2) An order overruling a motion 
to strike a petition involving gener¬ 
al merits may not be reviewed un¬ 
less appeal is taken within six 
months prescribed in case of demur¬ 
rers. 

Kan.—Schroyer v. Ruffhead, 253 P. 
414, 122 Kan. 767. 

(3) An order to make pleading 
more definite and certain and to 
strike out specific language as re¬ 
dundant was not reviewable on ap¬ 
peal taken more than six months 
thereafter. 

Kan.—Fox v. Ryan, 246 P. 520, 121 
Kan. 172. 

(4) A ruling on a motion for judg¬ 
ment on the pleadings and opening 
statement is an intermediate appeal¬ 


able order which must be appealed 
from within six months. 

Kan.—Williams v. Hanna, 185 P. 17, 
105 Kan. 540—Smith v. Lundy, 173 
P. 275, 103 Kan. 207—Stone v. 

Pugh, 160 P. 988, 99 Kan. 38. 

39. Pa.—Gedrich v. Taroscz, 156 A. 
575, 102 Pa-Super. 127. 

3 C.J. p 1042 note 16. 

40. Ala.—Martin v. Kelly, 21 So. 
337, 113 Ala. 577. 

41. Fla.—Roberts v. South Seas Ho¬ 
tel, Inc., 64 So.2d 314. 

Mo.—Boone v. Ledbetter, 200 S.W. 

2d 601, 240 Mo.App. 368. 

Mont.—State Bank of New Salem v. 

Schultze, 209 P. 599, 63 Mont. 410. 
Nev.—Elsman v. Elsman, 2 P.2d 139, 
54 Nev. 20, rehearing denied 3 P.2d 
1071, 54 Nev. 20—Hough v. Nevada 
Treasure Mining Co., 300 P. 948, 
53 Nev. 333. 

N.M.—Hess v. Wheeling-Lordsburg 
Copper Co., 125 P.2d 344, 46 N.M. 
195—Gutierrez v. Brady, 113 P.2d 
585, 45 N.M. 209—Shortle v. Mc- 
Closkey, 37 P.2d 800, 38 N.M. 548 
—Davidson v. Conley, 284 P. 1020, 
34 N.M. 518—Cooper v. Brownfield, 
269 P. 329, 33 N.M. 464—Jordan 
v. Jordan, 218 P. 1035, 29 N.M. 95. 

3 C.J. p 1043 note 31. 

Amending judgment or decree 

An order amending a judgment en¬ 
tered is generally considered as a 
special order made after judgment, 
and, where an amendatory decree is 
such special order appellant, not ap¬ 
pealing therefrom within the sixty 
days prescribed by statute for such 
appeals, is without standing in the 
supreme court; but, where the 
amendment is to he considered as it¬ 
self the final judgment, appeal may 
be perfected within one year, and so, 
where an amendatory decree changes 
a judgment regarding substantial 
rights, as where the original decree 
described lands not held by appellant 
and was amended properly to set out 
appellant's lands, the time allowed, 
within which to appeal from the 
judgment as amended, is the general 
one-year period and not the special 
sixty-day limitation as to special 
orders after final judgment. 

Mont.—State Bank of New Salem v. 
Schultze, 209 P. 599, 63 Mont. 410. 

42. Ala.—Central of Georgia Ry. Co. 
v. Goodwater Mfg. Co., 69 So. 343, 
14 AlaApp. 258. 

Conn.—Schmidt v. Schaub, 161 A. 98, 
115 Conn. 208. 


Ga—Henderson v. American Tele¬ 
phone & Telegraph Co., 31 S.E.2d 
662, 71 Ga.App. 607. 

Idaho.—Julien v. Barker, 272 P.2d 
718, 75 Idaho 413. 

Ill.—Lehman v. Hannah, 30 N.E.2d 
84, 307 Ill.App. 244—Tuttle v. 

Checker Taxi Co., 274 Ill.App. 525. 
Nev.—Smith v. Southern Pac. Co., 
262 P. 935, 50 Nev. 377. 

N.D.—Nevland v. Njust, 51 N.W.2d 
845, 78 N.D. 747. 

3 C.J. p 1044 note 32. 

Finality 

(1) An order denying a motion for 
a new trial has been held a final or¬ 
der within a statute providing when 
proceedings to review such an order 
shall be commenced. 

Kan.—Clyde Milling, etc., Co. v. 
Buoy, 80 P. 591, 71 Kan. 293—Os¬ 
borne v. Young, 28 Kan. 769. 

(2) On the other hand, it has been 
held, under a statute prescribing the 
time for appeals from final judg¬ 
ments and from other judgments or 
orders differently, and defining each, 
that granting a motion for a new 
trial is an order and not a final judg¬ 
ment for the purpose of determining 
time. 

Ariz.—Ybanez v. Leeker, 185 P. 538, 
21 Ariz. 67. 

43. Cal.—Smith v. Questa, 207 P. 
1036, 58 C.A. 1. 

3 C.J. p 1044 note 33. 

44. Colo.—Weston v. Weston, 246 P. 
790, 79 Colo. 478. 

Utah.—Dunbar v. Hansen, 250 P. 982, 
68 Utah 398. 

Wis—In re Henry S. Cooper, Inc., 2 
N.W.2d 866, 240 Wis. 377. 

3 C.J. p 1044 note 34. 

Award of arbitrators 
Pa—Deckman v. Printing, etc., Co., 
17 PaCo. 507. 

5 C.J. p 206 note 86 [a]. 

Judgments in tax foreclosure pro¬ 
ceedings 

Wash.—Gould v. Knox, 101 P. 886, 
53 Wash. 248—McCausland v. Bail¬ 
ey, 98 P. 327, 51 Wash. 183—Har¬ 
ris v. Levy, 81 P. 550, 39 Wash. 

158. 

45. Fla.—Klein v. Werner, 183 So. 

159, 133 Fla 683. 

Idaho.—Heidemann v. Krueger, 164 
P.2d 591, 66 Idaho 612—Train 

Lumber & Coal Co. v. Jondahl, 185 
P. 724, 32 Idaho 501. 

Ind.—Crittenberger v. State Savings 
& Trust Co. of Marion County, 114 
i N.E. 225, 63 Ind.App. 151. 
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orders appointing or refusing to appoint a receiv- I fusing to dissolve, an injunction ; 47 orders discharg¬ 
er ; 46 orders granting, refusing, dissolving, or re- | 


Minn.—In re Herman's Estate, 198 
X.W. 1001, 159 Minn. 274. 

Mo.—Lucitt v. Toohey's Estate, 89 S. 

\V.2d 662, 338 Mo. 343. 

Mont.—In re Roberts' Estate, 58 P. 

2d 495, 102 Mont. 240. 

Neb.—In re Bednar's Estate, 37 N. 

\V.2d 195, 151 Neb. 242. 

N.H.—Indian Head Nat. Bank v. 
Theriault, 69 A.2d 226, 96 N.H. 
23—Broderick v. Smith, 23 A.2d 
774, 92 N.H. 33. 

N.J.—In re Broderson's Estate, 165 
A. 109, 112 N.J.Eq. 532. 

N.T.—In re Schneider’s Estate, 23 
N.Y.S.2d 323, 175 Misc. 364. 

Okl.—Vogel v. Gassaway, 281 P. 302, 
139 Okl. 61—Sutter v. Sockey, 223 
P. 161, 97 Okl. 107. 

Or.—In re Baker's Estate, 67 P.2d 
185, 156 Or. 256. 

Pa.—In re Bobbitt's Estate, 200 A. 
279, 131 Pa. Super. 386. 

R. I.—Dugdale v. Chase, 157 A. 430, 
52 R I 63 

S. C—In re Dick, 73 S.E. 866, 90 S.C. 
439. 

S.D.—In re Schneider’s Estate, 28 N. 

W.2d 567, 71 S.D. 618. 

Tex.—Robertson v. National Spir¬ 
itualists’ Ass’n of United States of 
America, Civ.App., 25 S.W.2d 889. 
Vt.—Harlacker v. Clark, 70 A.2d 572, 
116 Vt. 107. 

3 C.J. p 1044 note 35—15 C.J. p 1023 
note 91 [a]—24 C.J. p 907 note 54. 

Collateral or related matters not snb r 
ject to limitations in particular 
statutes 

An order allowing counsel fees to 
proctor of administrator pendente 
lite is not an “order respecting pro¬ 
bate of will or right of administra¬ 
tion," as regards appeal, and need 
not be appealed from within the pe¬ 
riod prescribed as to such matters. 
N.J.—In re Braunstein’s Estate, 160 
A. 650, 110 N.J.Eq. 534. 

Suit m airing a collateral attack on 
a mortgage given by an administra¬ 
tor under an order of court, treating 
the proceedings as a nullity, was not 
one in which the probate jurisdiction 
of tiie court was invoked or exercis¬ 
ed, and the appeal was properly tak¬ 
en tinder the general statute. 

Ind.—Baker v. Edwards, 59 N.E. 174, 
156 Ind. 53. 

Appeal from a judgment on an ad¬ 
ministrator’s bond, as to the time of 
taking and perfecting the appeal, is 
not governed by statutory provisions, 
under the act relating to the settle¬ 
ment of decedents’ estates,, but by 
the general appeal statutes. The 
judgment must be a personal judg¬ 
ment, and cannot increase or di¬ 
minish the- assets of decedent's es¬ 
tate. 


Ind.—Rogers v. State, 59 N.E. 334, 
26 Ind.App. 144. 

Action against an executor on his 
promise to pay assessments for a 
street improvement levied against 
the land of his testator, continued 
after his death, against his repre¬ 
sentative, as authorized by Burns 
St.Annot.(1901) § 272, is an ordinary 
action at law, and an appeal from 
the judgment is regulated by §§ 644, 
645, authorizing appeals from final 
judgments if taken within one year, 
and not by §§ 2609, 2610, relating to 
appeals from decisions growing out 
of any matter connected with a de¬ 
cedent’s estate. 

Ind.—Hayes v. Shirk, 78 N.E. 653, 
167 Ind. 569. 

Claimant and administrator bound 

Statutes shortening the time for 
taking appeal in matters growing out 
of a decedent’s estate are binding on 
both claimant and administrator. 

Ind.—Gundy v. McDowell Lumber 
Co., 185 N.E. 869, 97 Ind.App. 638. 

Statutory provision superseded by 
court role 

Ind.—Roebuck v. Essex, 17 N.E.2d 
469, 214 Ind. 637. 

46. Ga.—Miller & Co. v. Gibbs, 132 
S.E. 626, 161 Ga. 698. 

Ill.—O’Connell v. O’Neill, 6 N.E.2d 
275, 288 Ill.App. 631. 

Ind.—Hill v. Lincoln Nat. Bank & 
Trust Co., 15 N.E.2d 1019, 214 Ind. 
451—Gray v. Gray, 176 N.E. 105, 
202 Ind. 485. 

La—Webb v. Wilhelm Moss Co., 119 
So. 416, 167 La 430—People’s Bank 
v. De Soto Hardware Co., 66 So. 
349, 135 La 1027. 

Okl.—Connecticut General Life Ins. 
Co. v. Dobbins, 63 P.2d 968, 178 Okl. 
629—Brenner v. Tinker, 291 P. 553, 
145 Okl. 110—Oklahoma Savings & 
Loan Ass’n v. Cotter, 264 P. 884, 
129 Okl. 298—Skelly Oil Co. v. 
Globe Oil Co., 209 P. 321, 87 Okl. 
225—Greening v. Maire Bros. Co., 
192 P. 202, 79 Okl. 136—Lamb v. 
Alexander, 146 P. 443, 45 Okl. 573. 
Tex.—Huth v. Huth, Civ.App., 110 S. 
W.2d 1011, error dismissed—Perry 
v. State, Civ.App., 72 S.W.2d 921 
—Mergenthaler Linotype Co. v. 
McClure, Civ.App., 9 S.W.2d 198, 
affirmed, Com.App., 16 S.W.2d 280. 

3 C.J. p 1044 note 36. 

47. Ala.—Francis v. Scott, 72 So.2d 
93, 260 Ala 590—Malone v. Deca¬ 
tur Cotton Compress Co., 100 So. 
807, 211 Ala. 522. 

Idaho*—Muegerl v. Hawley, 292 P. 
242, 49 Idaho 79C - . • , 

I Ill.—McCarthy v. City of Chicago, 197 
| Hl.App. 564.' ' ’ 1 . 

SO; 


Ind.—Gleason v. Carr, 114 N-E. 82, 
185 Ind. 715. 

La—Brock v. Stassi, 179 So. 44, 189 
La. 88—Tharp v. Richardson, 153 
So. 885, 179 La. 285. 

Okl.—Watchom v. General Finance 
& Sales Co., 19 P.2d 566, 162 Okl. 
203—Moore v. City of Perry, 234 
P. 625, 110 Okl. 8—Parshal v. Har¬ 
ris, 229 P. 195, 102 Okl. 296—Ber- 
ry-Beall Dry Goods Co. v. Adams, 
211 P. 79, 87 Okl. 291—Cope v. 
State Bank of Commerce, 205 P. 
131, 85 Okl. 203. 

Pa.—Chiswell v. Campbell, 145 A. 
817, 296 Pa. 228—Slate Belt Elec¬ 
tric St. Ry. Co. v. Pennsylvania 
Utilities Co., 110 A. 245, 267 Pa. 61 
—Drum v. Dinkelacker, 105 A. 509, 
262 Pa. 392. 

Tex.—Pinkston v. Victoria Bank & 
Trust Co., Civ.App., 210 S.W.2d 612 
—Dodson v. Ingram, Civ.App., 270 
S.W. 575—Cobb v. H. C. Burt & Co., 
Civ.App., 241 S.W. 185. 

3 C.J. p 1044 note 37. 

Provision inapplicable 
Ala.—Employers’ Ins. Co. of Ala. v. 
Brooks, 33 So.2d 3, 250 Ala. 36. 

Temporary injunctions 

(1) An appeal from an order or 
decree granting or refusing a tem¬ 
porary injunction must be taken 
within the time specifically provided 
therefor. 

U.S.—Hyman v. McLendon, C.C.A.S. 
C., 102 F.2d 189, certiorari denied 
60 S.Ct. 74, 308 U.S. 563, 84 L.Ed. 
472. 

Ala.—Merrill v. Travis, 26 So.2d 258, 
248 Ala. 42. 

Ill.—Woodlawn Union Baptist Church 
v. Martin, 31 N.E.2d 619, 308 Ill. 
App. 329. 

(2) This is true of an appeal from 
an order or decree granting or deny¬ 
ing a motion to dissolve an interloc¬ 
utory injunction. 

Ala.—State v. Seminole Bottling Co., 
178 So. 237, 235 Ala. 217, followed 
in State v. Big Boy Bottling Co., 
178 So. 288, 235 Ala. 218. 

Ill.—Woodlawn Union Baptist Church 
v. Martin, 31 N.E.2d 619, 308 Ill. 
App. 329. 

Kan.—Epperson v. Kansas State De¬ 
partment of Inspections and Regis¬ 
tration, 78 P.2d 850, 147 Kan. 762. 

(3) A statute limiting time for 
appeals from orders discharging or 
modifying a temporary injunction is 
inapplicable to judgments or decrees 
determinative of issues on trial of 
causes on their merits, being limit¬ 
ed to injunctions interlocutory in ef¬ 
fect and not extending to cases in¬ 
volving final judgment in injunc¬ 
tion proceedings* 
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mg or modifying an attachment or garnishment ; 48 
judgments in actions affecting the possession of, or 
title to, lands ; 48 - 5 judgments or decrees in cases of 
public or great general interest ; 49 judgments in ac¬ 
tions to forfeit land for nonpayment of taxes ; 50 
judgments in proceedings on appeal from the ac¬ 
tion of county commissioners or other boards or 
officers ; 51 or judgments in quo warranto . 52 
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Judgments, orders, or decrees of a character, or 
which are made, rendered, or entered in actions or 
proceedings, not falling within the language or op¬ 
eration of any special statute or rule, are governed 
by the provisions and requirements established by 
the general statute or rules of the jurisdiction which 
prescribe the time for taking or perfecting appeals 
or proceedings in error or for review . 53 


Kan.—Associated Ry. Equipment 

Owners v. Wilson, 193 P.2d 250. 
165 Kan. 155. 

Okl.—Caldwell v. Traub, 43 P.2d 1047, 
172 Okl. 12. 

(4) Such statute is inapplicable to 
an appeal from an order granting a 
temporary injunction. 

Okl.—State ex rel. State Highway 
Commission v. Gillam, 105 P.2d 
773, 188 Okl. 10. 

(5) A statute relating to appeals 
from an interlocutory order granting 
or refusing a preliminary injunc¬ 
tion is not applicable to an appeal 
from a final judgment disposing of 
plaintiff's right to an injunction by 
deciding the case on its merits. 

La—Brock v. Stassi, 179 So. 44, 189 

La. 88. 

(6) Where the dissolution of a 
preliminary injunction granted pen¬ 
dente lite comes only at the final 
disposition of the cause as a result 
of such judgment, a party appealing 
is not limited to the time prescribed 
for appeals from the grant or disso¬ 
lution of preliminary injunctions, 
which applies only to those which 
are interlocutory in character. 

La.—Donaldson’s Heirs v. City of 
New Orleans, 118 So. 134, 166 La. 
1059. 

(7) A statute authorizing an ap¬ 
peal from an order granting, refus¬ 
ing, or dissolving a temporary in¬ 
junction, affords a speedy remedy by 
immediate appeal from such an or¬ 
der not previously allowed by law, 
irrespective of the final determina¬ 
tion on the merits, and an appeal 
from a final judgment dissolving a 
preliminary injunction and dismiss¬ 
ing the suit is not affected thereby, 
but is regulated by the statute reg¬ 
ulating appeals generally. 

Tex.—Hamner v. Garrett, Civ.App., 
132 S.W. 951. 

48. Idaho.—W. G. Jenkins & Co. v. 
McKenzie, 226 P. 1069, 39 Idaho 
291 

Iowa.*—Whittier v. Whittier, 23 N.W. 
2d 435, 237 Iowa 655—Sioux Falls 
Broadcasting Ass’n v. Henry Field 
Co., 277 N.W. 284, 224 Iowa 655— 
E. H. Emery & Co. v. Wabash R. 
Co., 166 N.W. 600, 183 Iowa 687. 
Kan.—F|rst Nat. Bank in Wichita v. 
Bryant, 213 P.2d 1002, 168 Kan. 471 
—Associated Ry. Equipment Own- 
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ers v. Wilson, 193 P.2d 250. 165 
Kan. 155—Garvey v. Long, 114 P. 
2d 821, 154 Kan. 85. 

Ohio.—Rice v. Wheeling Dollar Sav. 

& Trust Co., 128 N.E.2d 16, 163 
Ohio St. 606. 

Enterprise Roofing Co. v. Riker, 
107 N.E.2d 356, 90 Ohio App. 540— 
McDowell v. Hannefeld, 95 N.E.2d 
394, 87 Ohio App. 407. 

Okl.—Ousborn v. Pepsi-Cola Bottling 
Co., 127 P.2d 854, 191 Okl. 226— 
Tidal Pipe Line Co. v. Daugherty, 
103 P.2d 534, 187 Okl. 468—Jones 
v. Welborn, 71 P.2d 955, 180 Okl. 
581—Stumpf v. Pederson, 40 P.2d 
15, 171 Okl. 145—State v. Elam, 18 
P.2d 865, 161 Okl. 288—Ridell v. 
Yoder, 292 P. 335, 145 Okl. 147— 
Jones v. Nelson, 281 P. 792, 139 
Okl. 198—Phillips v. Button, 258 P. 
879, 126 Okl. 138—Egolf v. Rice, 
246 P. 858, 117 Okl. 284—Berry - 
Beall Dry Goods Co. v. Adams, 211 
P 79, 87 Okl. 291—Bales-Fulker- 
son Co. v. Freeman, 146 P. 1082, 
45 Okl. 798. 

3 C.J. p 1044 note 38. 

Statutory design 

Statutory requirement for appeal 
within two days from order discharg¬ 
ing a garnishment is designed to pro¬ 
tect a garnishing creditor in what¬ 
ever rights he may have under the 
garnishment, but does not affect the 
right of appeal for other purposes. 
Iowa.—Whittier v. Whittier, 23 N.W. 
2d 435, 237 Iowa 655. 

“Garnishment” is simply a form of 
attachment in the hands of a third 
person, and therefore provisions of 
statute limiting time for appeals 
from orders discharging or modify¬ 
ing attachments are applicable to 
appeals from orders dissolving or 
discharging garnishments or dis¬ 
charging garnishees and must be fol¬ 
lowed if litigants are entitled to ap¬ 
pellate review of such orders. 

Kan.—First Nat. Bank in Wichita v. 
Bryant, 213 P.2d 1002, 168 Kan. 471. 

48.5 N.J.—O’Connor v. Briscoe, 196 
A. 436, 119 N.J.Law 362. 

49. Ohio.—Akron v. Roth, 103 N.E. 
465, 88 Ohio St. 456. 

50. Ky.—Bramblett v. Common¬ 

wealth, 251 S.W. 848, 199 Ky. 666. 

3 C.J. p 1044 note 40. 

Judgment for attorney’s fee 

Under Ky.St. § 4076e, providing 

81 


that, if a counterclaim for redemp¬ 
tion of a forfeited patent title is 
filed, the court shall adjudge the 
amount due. including a reasonable 
attorney’s fee for the commonwealth's 
attorney and authorizing appeals 
from judgments under that section 
within the time and in the manner 
and subject to all the conditions pro¬ 
vided for appeals under § 4076d, an 
appeal from a judgment fixing the 
fee of the commonwealth’s attorney 
must be dismissed if not filed within 
sixtv days from the entry of the 
judgment, as required by § 4076d. 

Ky.—Bramblett v. Commonwealth, 
251 S.W. 848, 199 Ky. 666. 

51. Okl.—In re Initiative Petition 
No. 1. City of Hominy, 237 P. 460, 
113 Okl. 6. 

3 C.J. p 1044 note 41. 

52. Ala.—Thompson v. State, 113 
So. 296, 216 Ala. 348. 

51 C.J. p 363 note 55. 

53. U.S.—Leonardi v. Chase Nat. 
Bank of City of New York, C.C.A. 
N.Y., 81 F.2d 19, certiorari denied 
56 S.Ct. 941, 298 U.S. 677, 80 L.Ed. 
1398. 

Ala.—Wells Amusement Co. v. Eros, 
85 So. 692, 204 Ala. 239. 

Ark.—Orem v. Moore, 272 S.W.2d 60, 
224 Ark. 146—Wilmot Road Im¬ 
provement Dist. v. De Yampert. 251 
S.W. 880, 159 Ark. 298. 

Colo.—Weston v. Weston, 246 P. 79#, 
79 Colo. 478- 

Ind.—Fish back v. Public Service 
Commission of Indiana, 138 N.E. 
346, 193 Ind. 282, rehearing over¬ 
ruled 139 NE. 449. 

Iowa.—Hewitt v. Hawkeve Casual tv 
Co. of Des Moines, 232 N.W. 835, 
212 Iowa 316. 

Kan.—W. S. Dickey Clay Mfg. Co. v. 

Snyder. 23 P.2d 592, 138 Kan. 146. 
Ky.—Whitehouse v. Sam Ferguson 
Drainage Dist. 11, 284 S.W. 1009, 
215 Ky. 106. 

La.—Sklar v. Kahle, 198 So. 883, 196 
La. 137—Donaldson's Heirs v. City 
of New Orleans, 118 So. 134, 166 
La. 1059. 

Mont.—State Bank of New Salem v. 

Schultze, 209 P. 599, 63 Mont. 410. 
Okl.—Campbell v. Hickory, 278 P. 
1088. 137 Okl. 235. 

Or.—Benson v. Williams, 143 P.2d 
477, 174 Or. 404. 
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As between two such special periods, either of 
which, if it stood alone, would be capable of ap¬ 
plying to a particular situation, that which points 
the more directly and specifically to the case at 
hand is the one with which the party appealing 
must conform ; 54 but, where different methods or 
types of appeal are provided with different times 
stipulated as to each, the period of time is depend- 


4A C.J.S. 

ent upon the method to which the party appealing 
resorts . 55 

The terms of the statutes or rules of court some¬ 
times, upon construction or explicitly without it, af¬ 
ford a basis for distinction, and in their application 
a distinction is consequently observed, between or¬ 
ders and judgments , 56 so, also, as between interlocu- 


Pa.—Mauser v. Mauser, 192 A. 137, 
326 Pa. 257. 

3 C.J. p 1044 note 42—5 C.J. p 1327 
note 66 [a]—24 C.J. p 908 note 55. 

Compulsory consolidation 

(1) A party imposing upon an ad¬ 
versary over his protest the consoli¬ 
dation of a suit, in which there is a 
limited appeal, with the adversary's 
previous suit, in which there is a 
longer period of appeal, where a sin¬ 
gle judgment is rendered, cannot so 
deprive his adversary of the full ben¬ 
efit of time for appeal applicable to 
his suit. 

N.M.—Palmer v. Town of Farming- 
ton, 179 P. 227, 25 N.M. 145. 

(2) Where an action to foreclose 
a lien was consolidated, over plain¬ 
tiff’s exception, with another action 
for the appointment of a receiver in 
respect of the same property, plain¬ 
tiff’s motion to set aside sale made 
by the receiver, to discharge the re¬ 
ceiver, and to allow foreclosure of 
its lien separately, showed a dis¬ 
claimer of any interest in the receiv¬ 
ership, and was not a motion to va¬ 
cate the receivership, within the 
meaning of the statute specially fix¬ 
ing the time to appeal from the dis¬ 
position of such motions, and hence 
the statute did not govern. 

■Tex.—Mergenthaler Linotype Co. v. 
McClure, Civ.App., 9 S.W.2d 198, 
affirmed, Com.App., 16 S.W.2d 280. 

Counterclaim 

(1) Where a statute established 
procedure for forcible entry and de¬ 
tainer actions, specified what judg¬ 
ment could be rendered therein, and 
•designated the limit of time to ap¬ 
peal from such judgment, but no is- 
isue was made on plaintiff’s allega¬ 
tions, defendant claiming alterna¬ 
tive relief by way of counterclaim, 
and judgment entered was based 
solely on counterclaim, the period 
prescribed by special statute did not 
apply and appeal might be taken 
pursuant to the time provisions of 
the general appeal statute. 

Utah.—Dunbar v. Hansen, 250 P. 982, 
68 Utah 398. 

(2) Where a bill for divorce was 
.dismissed for default, but counter¬ 
claim for separate maintenance was 
.allowed, appeal from allowance of 
counterclaim need not be taken in 
the special statutory period provid¬ 


ed for decrees or orders in actions 
for divorce. 

Colo.—Weston v. Weston, 246 P. 790, 
79 Colo. 478. 

Decision on appeal from orphans’ 
court as “determination of court 
of law” 

An appeal from the rulings of the 
circuit court on the trial of issues 
from the orphans’ court was an ap¬ 
peal from a “determination of a court 
of law,” under Code Pub.Gen.L. 
(1904) art 5 § 6, which must be tak¬ 
en within two months and, not be¬ 
ing brought until a later time, did 
not lie. 

Md.—Bradley v. Bradley, 91 A. 685, 
123 Md. 506. 

Execution levy not within statutes 
as to attachment and garnish- 
ment 

A statute requiring appeal within 
two days from discharge of attach¬ 
ment was inapplicable to discharge 
of execution levy, not involving 
tachment or garnishment, and the 
general statute applied. 

Iowa.—Hewitt v. Hawkeye Casualty 
Co. of Des Moines, 232 N.W. 835, 
212 Iowa 316. 

Statutory authorization of injunction 
for nonpayment of damages not 
limitation on time for appeal 
In an action on a public contrac¬ 
tor’s bond, the statute authorizing 
injunction against an insurance com¬ 
pany upon neglect or refusal to pay 
judgment covering loss within three 
months after final judgment, was not 
the statute of limitations applicable 
to appeal from final judgment, and 
general appeal statute governed. 
Kan.—W. S. Dickey Clay Mfg. Co. v. 
Snyder, 23 P.2d 592, 138 Kan. 146. 

54. Ala.—Holmes v. Holmes, 97 So. 
628, 210 Ala. 227. 

Central of Georgia Ry. Co. v. 
Goodwater Mfg. Co., 69 So. 343, 14 
Ala.App. 258. 

Fla.—Fonell v. Williams, 26 So.2d 
800, 157 Fla. 673. 

Okl.—Brenner v. Tinker, 291 P. 553, 
145 Okl. 110. 

55. Cal.—McDonald v. McDonald, 
143 P. 726, 168 C. 433. 

Tex.—Barron v. James, 198 S.W.2d 
256, 145 Tex. 283. 

Interlocutory decree of divorce 
Under Civ.Code § 131, providing 
that an appeal may be taken from 
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an interlocutory divorce decree with¬ 
in six months in the same manner 
and with like effect as if the judg¬ 
ment were final. Code Civ.Proc. § 
941b, declaring that a person may 
appeal by filing with the clerk of 
the court in which the judgment 
was rendered a notice of appeal, at 
any time after the rendition of the 
judgment, but which must be filed 
within sixty days after notice of en¬ 
try of judgment has been served on 
the attorneys of record appearing in 
the case, and, if no notice of entry 
of judgment be given, the notice 
must nevertheless be filed not later 
than six months after the entry of 
judgment, order or decree, and § 939 
subd 3, providing that an appeal 
may be taken from an interlocutory 
judgment within sixty days after the 
judgment is entered in the minutes 
of the court or filed with the clerk, 
such latter section applied only to 
appeals under the “old method,” in 
which case the appeal must be tak¬ 
en in sixty days, while Civ.Code § 
131 should be construed as fixing the 
maximum time at six months under 
the “new method,” subject to be cut 
down to sixty days by the service 
of the notice of entry of judgment 
prescribed by Code Civ.Proc. § 941b. 
Cal.—McDonald v. McDonald, 143 P. 
726, 168 C. 433. 

In Louisiana 

(1) Different periods are prescrib¬ 
ed for suspensive and devolutive ap¬ 
peals. 

La.—Brock v. Stassi, 179 So. 44, 189 
La. 88. 

(2) An appeal, although filed too 
late as a suspensive appeal may 
nevertheless, as discussed infra § 
460, serve as a devolutive appeal. 

La.—Brock v. Stassi, supra. 

56. Idaho.—Gertztowt v. Humphrey, 
27 P.2d 64, 53 Idaho 631. 

Minn.—Nelson v. Auman, 20 N.W.2d 
702, 221 Minn. 46—General Motors 
Acceptance Corporation v. Jobe, 
248 N.W. 213, 188 Minn. 598—Fidel¬ 
ity Philadelphia Trust Co. v. 
Brown, 233 N.W. 10, 181 Minn. 466 
—In re Olivia Co-op. Mercantile 
Co., 210 N.W. 628, 169 Minn. 131- 
In re Bridgham’s Estate, 197 N.W. 
847, 158 Minn. 467. 

Nev.—Elsman v. Elsman, 2 P.2d 139, 
54 Nev. 20, rehearing denied 3 P.2d 
1071, 54 Nev. 20. 
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tory and final judgments, orders, or decrees ; 57 but 
under other statutes an intention is clearly mani¬ 
fested that no such distinction shall exist . 58 

Despite the existence of special provisions mak¬ 
ing the time for action dependent upon any of the 
matters referred to, if no appeal or proceeding for 
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review is taken until after the expiration of the 
longest period allowable, whatever the nature of 
the action or proceeding or of the disposition made 
by the court below, in any aspect in which it might 
be viewed, such action is thereafter barred with¬ 
out any need for inquiry or decision as to such 
special matters . 59 


S.D.—In re Schneider's Estate, 28 N. 
W.2d 567, 71 S.D. 618—City of 

Plankinton v. Kieffer, 13 N.W. 2d 
298, 69 S.D. 597—In re Babcock’s 
Estate, 263 N.W. 158, 64 S.D. 1— 
Dean v. Seeman, 176 N.W. 649, 42 
S.D. 577—Hansen v. Hansen, 161 
N.W. 188, 38 S.D. 272. 

Wis.—In re Henry S. Cooper, Inc., 2 
N.W.2d 866, 240 Wis. 377. 

3 C.J. p 1045 note 43. 

Substance not form controlling 1 
Whether determination of a court 
is an "order” or “judgment” within 
statute prescribing different periods 
for taking an appeal from each de¬ 
pends on contents and substance, 
and not on form. 

S.D.—In re Schneider’s Estate, 28 N. 
W.2d 567, 71 S.D. 618—City of 

Plankinton v. Kieffer, 13 N.W.2d 
298, 69 S.D. 597. 

Designation by lower court not con¬ 
trolling 

Where a statute specifically pro¬ 
vides for the entry of orders by the 
district court, in a particular type 
of action, such as adjudication of 
inheritance tax, and for appeals as 
from orders, the appeal must be tak¬ 
en in the time specified as to orders, 
rather than that provided as to judg¬ 
ments, and it is immaterial whether 
the district court calls its disposi¬ 
tion an order or a judgment. 

Minn.—In re Bridgham’s Estate, 197 
N.W. 847, 158 Minn. 467. 

Determination denying divorce de¬ 
fendant sole custody of child, but 
modifying the amended decree as re¬ 
gards such custody, being a final 
“judgment” or “decree,” and not a 
special order after final judgment, 
defendant was entitled to move for 
new trial and appeal from denial of 
motion within sixty days after the 
order was entered in the minutes. 
Nev.—Elsman v. Elsman, 2 P.2d 139, 
54 Nev. 20, rehearing denied 3 P.2d 
1071, 54 Nev. 20. 

Unauthorized entry of judgments 
at time subsequent to making of or¬ 
ders does not allow appeal to be 
brought in the time prescribed as to 
judgments after that for appealing 
from orders has expired. 

Minn.—Duncan v. Barnard Cope Mfg. 
Co., 223 N.W. 775, 176 Minn. 470- 
In re Olivia Co-op. Mercantile Co., 
210 N.W. 628, 169 Minn. 31. 


57. U.S.—Groblewski v. John 
Chmiell Co., C.C.A.Mass., 264 F. 
325. 

Ala.—Scholes v. Kibbe, 133 So. 286, 
222 Ala. 587. 

Ariz.—Reed v. Real Detective Pub. 
Co.. 162 P.2d 133, 63 Ariz. 294- 
Young Mines Co. v. Blackburn, 196 
P. 167, 22 Ariz. 199—Ybanez v. 
Leeker, 185 P. 538, 21 Ariz. 67. 
Conn.—Wells Laundry & Linen Sup¬ 
ply Co. v. Acme Fast Freight, 85 
A.2d 907, 138 Conn. 458. 

Fla.—Eberle v. Wilson, 120 So. 851, 
97 Fla. 384. 

Ill-—Milhahn v. Wickwire, 77 N.E.2d 
428, 333 Ill.App. 384—McCarthy v. 
City of Chicago, 197 Ill.App. 564. 
Ind.—Wall v. City of Muncie, 166 N. 

E. 659, 201 Ind. 170. 

Kan.—Kachavos v. Mill Owners Mut. 
Fire Ins. Co. of Iowa, 215 P.2d 
155, 168 Kan. 589—Hicks v. Par¬ 
ker, 57 P.2d 413, 143 Kan. 763. 

Mass.—Swensen v. Marino, 29 N.E. 
2d 15, 306 Mass. 582, 130 A L.R. 763 
—Dodge v. Anna Jaques Hospital, 
17 N.E.2d 308, 301 Mass. 431—Hays 
v. The Georgian, Inc., 181 N.E. 765, 
280 Mass. 10, 85 A.L.R. 1251. 

Okl.—Finnell v. Javine, 209 P.2d 887, 
202 Okl. 31—Magnolia Pipe Line 
Co. v. Ricks, 121 P.2d 570, 190 Okl. 
145. 

Pa.—Com. ex rel. Shaffer v. Shaffer, 
103 A.2d 430, 175 Pa.Super. 100. 
Tex.—Dulaney v. Neely, Civ.App., 
173 S.W.2d 730—L. H. Lacy Co. v. 
Flowers, Civ.App., 169 S.W.2d 790, 
error dismissed. 

Yt.—Goodsell v. Rutland-Canadian R. 

Co., 52 A. 437, 74 Vt. 206. 

Va.—Southwest Virginia Hospitals v. 
Lipps, 68 S.E.2d 82, 193 Va. 191— 
Ashworth v. Hagan Estates, 181 
S.E. 381, 165 Va. 151. 

Wash.—Fairley v. Durkee’s Famous 
Foods, 33 P.2d 1073, 178 Wash. 141 
—Campbell v. Nichols, 228 P. 833, 
131 Wash. 1, affirmed 234 P. 463, 
133 Wash. 700—Alexander v. Lew¬ 
es, 197 P. 22, 115 Wash. 319—Mor¬ 
ris & Co. v. Canadian Bank of Com¬ 
merce, 163 P. 1139, 95 Wash. 418. 
3 C.J. p 1045 note 44. 

Decree in part interlocutory and 
in part final, appealed within the 
time prescribed as to final decrees 
but not as to interlocutory, will be 
considered on appeal as to portions 
of the decree which are final, al¬ 
though not as to those which are 
interlocutory. 


Pa.—Historical Pub. Co. v. Jones 
Bros. Pub. Co., Pa.. 231 F. 7S4, 
145 C.C.A. 655. 

Ala.—Scholes v. Kibbe, 133 So. 286, 
222 Ala. 5S7. 

Order of dismissal and vacating or¬ 
der distinguished 

An order of dismissal is a final 
judgment within the meaning of Civ. 
Code (1913) par. 1233. providing that 
an appeal be taken within six months 
from a final judgment, but an order 
vacating an order of dismissal falls 
within the class of orders from 
which appeals may be taken within 
sixty days. 

Ariz.—Young Mines Co v. Black¬ 
burn, 196 P. 167, 22 Ariz. 199. 

Although not technically a "final 
judgment,” if the action taken or dis¬ 
position made by the court is a final 
order, the time within which pro¬ 
ceedings on appeal may be taken is 
that for “final judgments” and not 
that for “any order, other than a 
final order.” 

Wash.—Alexander v. Lewes, 197 P. 
22, 115 Wash. 319. 

A ruling quashing process is a 
“final order” from which appeal must 
be perfected within specified period 
and, if appeal is not so taken, the 
ruling is not reviewable. 

Kan.—Kirts v. Board of County 
Com’rs of Miami County, 215 P.2d 
642, 168 Kan. 739—State ex rel. 
McQueary v. Board of County 
Com’rs of Miami County, 215 P.2d 
631, 168 Kan. 723. 

Order sustaining demurrer to evi¬ 
dence was final order and appeal 
therefrom had to be taken within 
two months. 

Kan.—Turner v. Hartman, 284 P.2d 
607, 178 Kan. 178. 

58. Fla.—Buck v. All Parties, etc., 
97 So. 313, 86 Fla. 86. 

“Judgment,” “order,” and “decision” 
are used interchangeably under the 
statute, and hence the form of the 
decision, whether an order or a judg¬ 
ment, is not the controlling factor in 
determining when appeals must be 
taken. 

N.M.—Gutierrez v. Brady, 113 P.2d 
585, 45 N.M. 209. 

59. Ariz.—Young Mines Co. v. Black¬ 
burn, 196 P. 167, 22 Ariz. 199. 

Ill.—McCormick v. Higgins, 190 I1L 
App. 241. 
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Contractual limitation . A contract providing a 
limitation for suits thereon does not operate to 
limit the time for suing out a writ of error to re¬ 
view the proceedings in an original suit on the con¬ 
tract even though a writ of error is regarded as 
a new suit on the record . 59 * 5 

§ 432. Limitation of Review of Particular 
Questions 

Where a special time is prescribed for raising par¬ 
ticular questions or issues on appeal, such as questions as 
to the sufficiency of the evidence or jurisdictional objec¬ 
tions, they may be raised if, and only if, the proceedings 
for rev.ew are taken within the period named, but the 
limitation does not affect questions other than those 
specified. 

Where, as is sometimes the case, statutes preclude 
the review of particular questions unless the appeal 
is taken within a prescribed time, no review can be 
had as to the questions so specified if the period 
fixed is allowed to elapse before the taking of the 
appeal, nor can consideration be given to such ques¬ 
tions, this being a rule that has been applied under 
statutes dealing specifically with exceptions on the 
ground of the insufficiency of the evidence to sup¬ 
port the verdict or decision 60 and on the ground 
of a want of jurisdiction over the person of de¬ 
fendant or over the subject matter of the cause of 
action . 61 

An appeal taken within the time thus prescribed 
does, of course, preserve such question on review, 
and it is in that case to be considered and passed 


on by the court if the proceedings on review are 
otherwise sufficient to raise and present it ; 62 so, 
too, time limitations of this character are only op¬ 
erative to the extent to which the statute is by its 
terms applicable and do not prevent a consideration 
on appeal, even though brought at a later date, 
of other questions . 63 

§ 433. Effect of Appeal as to Intermediate 
Orders or Decrees 

Prior appealable interlocutory or final orders, Judg¬ 
ments, or decrees as to whlc'h the time for appeal has 
lapsed may not be reviewed on appeal from a subsequent 
interlocutory order or final adjudication. Nonappealable 
orders may, however, be presented for review in connec¬ 
tion with a timely appeal of subsequent appealable deter¬ 
minations; and also intermediate interlocutory orders, as 
well as incidental orders or decrees after final judgment 
and intimately connected therewith, may be raised upon 
timely appeal from such final Judgments or orders even 
after the period for direct appeal has expired, although 
as to this last there is contrary authority. 

As to decrees or orders which are in their nature 
and character nonappealable, the rule is that when a 
party is entitled to and obtains an appeal either from 
a final judgment or decree or from an appealable in¬ 
terlocutory order or decree, such appeal will bring 
with it for review all preceding nonappealable de¬ 
crees and orders from which have arisen any of the 
errors complained of in the judgment, order, or de¬ 
cree from which the appeal is taken, no matter how 
long they may have been made before the appeal 
was taken . 64 


Idaho.—Julien v. Barker, 272 P.2d 
718, 75 Idaho 413. 

Ind.—Union Trust Co. v. Burke, 11 
N.E.2d 55, 104 Ind.App. 353. 

Mass.—Rosenbush v. Westchester 
Fire Ins. Co., 116 N.E. 396, 227 
Mass. 41. 

Wis.—Pick Industries, Inc., v. Geb- 
hard-Berghammer, Inc., 56 N.W.2d 
97, 262 Wis. 498, rehearing denied 
57 N.W.2d 519, 262 Wis. 498. 

59.5 Ill.—Helbig v. Citizens* Ins. Co., 
84 N.E. 897, 234 Ill. 251. 

Helbig v. Citizens’ Ins. Co., 108 
Ill.App. 624. 

60. Cal,—Healy v. Obear, 157 P. 569, 
29 CLA. 696, rehearing denied 157 
P. 570, 29 C.A. 696. 

3 C.J. p 1045 note 45 [a], p 1058 note 
41. 

61. In Pennsylvania 

(1) Rule stated in the text has 

been followed in many cases. 

Pa.—Thomas v. McLean, 76 A. 2d 
413, 365 Pa. 526—Jones v. TJnguriet, 
71 A.2d 240, 364 Pa. 200—-Rankin 
v. Rodgers, 152 A. ,912, 302 Pa. 17 
—Fidelity-Philadelphia Trust Co. 


v. Berkin, 149 A. 470, 299 Pa. 196 
—Specktor v. Hanover Fire Ins. 
Co. of New York, 145 A. 430, 295 
Pa. 390, appeal dismissed and cer¬ 
tiorari denied Hanover Fire Ins. 
Co. of New York v. Specktor, 50 S. 
Ct. 161, 280 U.S. 534, 74 L.Ed. 598 
—Specktor v. >Torth British & Mer¬ 
cantile Ins. Co., 142 A. 212, 293 Pa. 
232. 

Willetts v. Willetts, 97 PaSuper. 
317—Industrial Acceptance Corpo¬ 
ration v. Sickler, 97 Pa.Super. 152 
—Kaufmann & Baer Co. v. Lan¬ 
dau, 93 Pa.Super. 457. 

(2) So, it has been held that the 
sufficiency of service under statute 
is a jurisdictional question, and re¬ 
view of decision is limited by stat¬ 
ute. 

Pa.—Specktor v. North British & 
Mercantile Ins. Co., 142 A. 212, 293 
Pa. 232. 

(3) On the other hand, it has been 
held that a final order entered by a 
court without jurisdiction may be 
questioned on appeal at any time. 
Pa.— 7 In re Weiner, 106 A.2d 915, 176 

Pa.Super. 255. 


62. Cal.—Vore v. Ephraim, 159 P. 
719, 173 C. 245. 

3 C.J. p 1045 note 45 [a] (6). 

63. Cal.—Campbell-Kawannanakoa v. 
Campbell, 92 P. 184, 152 C. 201. 

Union Lumber Co. v. Sunset Road 
Oil Co., 120 P. 44, 17 C.A. 460. 

3 C.J. p 1058 note 41 [a]. 

64. Ala.—Coker v. Coker, 94 So. 308, 
208 Ala. 239. 

Idaho.—Huggins v. Green Top Dairy 
Farms, 260 P.2d 407, 74 Idaho 266. 
Iowa.—In re McAllister’s Estate, 183 
N.W. 596, 191 Iowa 906. 

La.—Simeon v. Board of Levee Com’rs 
of'Orleans Levee Dist., 124 So. 853. 
12 La.App. 21. 

Pa.—In ye Graham's-Estate, 144 A. 

427, 294 Pa. 493. 

3 C.J. p 1046 note 46. 

Review of interlocutory, collateral, 
and supplementary proceedings 
and questions on appeal from: 
Final judgment see infra $§ 1491- 
1493. ■ ,v ■ . 

Prior interlocutory order see infra 
§§ 1494 and 1495. 
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Where the intermediate order is final in character, 
the expiration of the time for seeking a direct ap¬ 
peal therefrom or review thereof concludes any pos¬ 
sibility of presenting it, and it cannot be raised 
upon an appeal from any subsequent final order, 
judgment, or decree brought within the time pre¬ 
scribed for the latter but after expiration of such 
time as to the earlier final determination . 65 

In some jurisdictions it is held that the appel¬ 
late court has no authority to consider or review 
errors in any prior appealable interlocutory or- 
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der or decree when it was rendered at a time be¬ 
fore the appeal was allowed, and a greater period 
has elapsed than is prescribed by statute for ap¬ 
peals from intermediate orders or decrees of the 
character sought to be presented . 66 In many juris¬ 
dictions, however, it is held that, although the 
time specified for appealing from an intermediate 
or interlocutory order or decree has expired, so 
that an appeal cannot be taken directly and pri¬ 
marily therefrom, the order or decree may be re¬ 
viewed on appeal from the final judgment in the 
cause or proceeding , 67 unless such final judgment 


Dismissing- petition in intervention 
Where an intervener’s petition 
claiming certain notes which were 
attached was dismissed, and subse¬ 
quently the cause was heard on the 
original complaint, and decree was 
entered directing a sale of the notes, 
an appeal by the intervener was 
properly taken after the latter de¬ 
cree, since the decree was not final 
at the time the intervention was dis¬ 
missed, and hence not appealable. 
Tenn.—Bradshaw v. Georgia, L. & T. 
Co., Ch.App. f 59 S.W. 785. 

€5. Ala.—Garry v. Jenkins, 109 Ala. 
471, 20 So. 8—Leinkauff v. Tuska- 
loosa Sale, etc., Co., 16 So. 891, 105 
Ala. 328. 

Ga.—Adams v. Georgia Ry. & Elec¬ 
tric Co., 83 S.E. 131, 142 Ga. 497. 
Iowa.—Freet v. Holdorf, 206 N.W. 
609, 201 Iowa 748. 

Wis.—Homestead Land Co. v. Save- 
land, 121 N.W. 892, 139 Wis. 663. 

Sustaining demurrer to part of 
pleading 

(1) Alleged error in sustaining a 
demurrer to a portion of the plead¬ 
ing should be presented for review 
by the appellate court by perfecting 
appeal within six months from the 
date of the order overruling the mo¬ 
tion, and may not be raised, where 
such time has expired upon appeal 
from ultimate determination of the 
whole case. 

Okl.—Graf Packing Co. v. Pelphrey, 
42 P.2d 889, 171 Okl. 416—Morri¬ 
son v. W. L. Green Commission Co., 
161 P. 218, 61 Okl. 287—Reynolds 
v. Phipps, 123 P. 1125, 31 Okl. 788 
—Holland v. Beaver, 116 P. 766, 29 
Okl. 115, Ann.Cas.l913A 814. 

(2) A similar holding has been 
made under the one-year limitation 
for review of an action in sustaining 
a demurrer. 

Kan.—Corum v. Hubbard, 77 P. 530, 
69 Kan. 608—Blackwood v. Shaffer, 
24 P. 423, 44 Kan. 273. 

Kauter v. Entz, 61 P. 818, 8 Kan. 
App. 788. 

(3) However, where a demurrer is 
sustained to each paragraph of the 


answer, except the paragraph con¬ 
taining a general denial, and excep¬ 
tions are saved to the ruling of the 
court, and incorporated in the mo¬ 
tion for a new trial, and included in 
the writ of error, the error of the 
trial court in sustaining the demur¬ 
rer is properly before the supreme 
court for review, notwithstanding 
more than six months intervened 
between the date of the order sus¬ 
taining the demurrer and filing a writ 
of error in the supreme court, since 
sustaining a demurrer in such form 
is not final, inasmuch as the general 
denial remains, hut is merely inter¬ 
locutory. 

Okl.—Brooks v. J. R. Waikins Medi¬ 
cal Co., 196 P. 956, 81 Okl. 82. 

66. Kan.—Gas Service Co. v. Con¬ 
solidated Gas Utilities Corp., 96 P. 
2d 608, 150 Kan. 715—Buzbee v. | 
Morstorf, 182 P. 644, 105 Kan. 270. 

3 C.J. p 1046 note 47. 

Dismissing petition in intervention 
The time for appeal by interveners 
commences to run from the time the 
complaint in intervention is stricken 
out or dismissed, and not from the 
time of the judgment between the 
original parties. 

Cal.—More v. More, 53 P. 1077, 6 C. 
Unrep.Cas. 78. 

Overruling demurrer 

It has been held that failure to ap¬ 
peal from an order overruling a de¬ 
murrer within the time specified for 
appeal bars any consideration of such 
action on an appeal from the final 
disposition of the case. 

Kan.—Hawkins v. Brown, 97 P. 479, 
78 Kan. 284—Missouri, etc., R. Co. 
v. Murphy, 90 P. 290, 75 Kan. 707. 
There is, however, dictum to the 
contrary in an earlier case which 
the court, in the cases cited, pro¬ 
fessed to follow as the leading case 
in the jurisdiction, which earlier case 
dealt with the situation where a de¬ 
murrer was sustained and. distin¬ 
guished it. 

Kan.—Blackwood v. Shaffer, 24 P. 

423, 44 Kan. 273. 
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67. U.S.—Nashville Syrup Co. v. 
Coca Cola Co., Tenn., 215 F. 527, 
132 C.C.A. 39, Ann.Cas.l915B 358. 
Ala.—Russell v. Garrett, 93 So. 711, 
208 Ala. 92. 

Okl.—Wells v. Shriver, 197 P. 460. 
81 Okl. 108—Brooks v. J. R. Wat¬ 
kins Medical Co., 196 P. 956, 81 
Okl. 82—Chupco v. Chapman, 160 
P. 88, 61 Okl. 254. 

Pa.—Gedrich v. Taroscz, 156 A. 575, 
102 Pa Super. 127. 

Va.—Allen v. Parkey, 149 S.E. 615, 
154 Va. 739, affirmed 154 S.E. 919, 
154 Va. 739—Colvin v. Butler, 143 
S.E. 333, 150 Va. 672. 

3 C.J. p 1046 note 48. 

Decree in partition proceedings 
A decree entered in a suit by a 
trustee for directions under assign¬ 
ment for benefit of creditors, leaving 
many questions undetermined, was 
not final so as to require appeal 
within six months. 

Va.—Allen v. Parkey, 149 S.E. 615, 
154 Va. 739. affirmed 154 S.E. 919, 
154 Va. 739. 

Limitations connected with particu¬ 
lar questions or issues 
An appeal may be taken from an 
order denying a motion for a new- 
trial within sixty days after the or¬ 
der is made and entered in the min¬ 
utes of the court, and filed with thp 
clerk; and, where the question of the 
insufficiency of the evidence to sup¬ 
port the verdict or decision is prop¬ 
erly raised, it may be determined on 
an appeal from such order, although 
the appeal from the judgment is not 
taken within sixty days after its 
rendition, which is the period of time 
set for appealing from such excep¬ 
tion. 

Idaho.—White v. Whitcomb, 90 P. 
1080, 13 Idaho 490. 

Omission of express reference in 
final judgment to an interlocutory 
order as to which review is sought 
does not alter the rule. 

U.S.—Nashville Syrup Co. v. Coca 
Cola Co., Tenn., 215 F. 527, 132 C. 
OA. 39, Ann.Cas.l915B 358. 
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is without relation to the interlocutory matter 
which appellant seeks to have reviewed on the ap¬ 
peal ; 68 an analogous result has been reached as 
to orders or decrees subsequent to final judgment 
as to which the time for appeal expires before the 
lapse of the time for claiming a review as to such 
final judgment, for example, orders denying a new 
trial, as to w T hich it has been held that a single 
appeal from judgment and order is effective to raise 
the propriety of the order despite the fact that in¬ 
dependent appeal therefrom could no longer be 
taken . 69 

Even though an appeal from final judgment per¬ 
mits review* of interlocutory orders or decrees, the 
result is held to be different as to appeals from 
later interlocutory orders and they do not bring 
with them for review* earlier ones as to which the 
time to appeal directly has expired ; 70 and one who 
has elected to appeal from a subsequent interlocu¬ 
tory order cannot, by abandoning such appeal there¬ 
after and appealing from the final judgment, escape 
the effect of this rule and present for consideration 
on review earlier interlocutory orders and decrees 
as to which the time for direct appeal has passed, 
although such orders or decrees might have been 
raised on appeal from final judgment had no steps 
to appeal from the later interlocutory orders been 
initiated . 71 


If the appeal, although not taken until after final 
judgment, is still taken within the time limited for 
appeals from the decree or order, which has not 
expired, it is taken in ample time and the interlocu¬ 
tory matters are presented for consideration, al¬ 
though in form the review requested is of the final 
judgment . 72 Where the time has passed when any 
appeal can be taken from the final judgment, this 
necessarily operates to bar a review as to any in¬ 
termediate or interlocutory matters included or 
merged in the ultimate determination , 73 and this, 
even though such matters are of a nonappealable 
nature , 74 or, if appealable, are assigned a period of 
limitation for appeal dependent upon some extrinsic 
fact, such as the giving of notice, which has never 
in fact existed . 75 

On appeal from interlocutory decrees, some of 
w r hich were entered more than the statutory period 
before entry of appeal, while others fall within the 
allotted time, appellant may have a review as to 
the propriety of the decrees entered within such 
period, but not that of those entered theretofore. 7 ® 

§ 434. Successive Appeals 

After dismissal of an original appeal, a successive ap¬ 
peal, where allowed, is to be brought within the time 
fixed by statute plus any applicable statutory extensions. 

After an appeal or proceeding in error has been 
dismissed, whether for defects or want of prosecu- 


Overruling demurrer 

Where an appeal is begun within 
such time after final judgment as 
is prescribed by statute, an assign¬ 
ment of error complaining of the 
overruling of a demurrer to the pe¬ 
tition is reviewable, although the 
demurrer was overruled at a greater 
length of time before the appeal. 
Okl.—Gvosdanovic v. Harris, 134 P. 
28, 38 Okl. 787. 

Bight not repealed by statute 
A statute, providing that “all ap¬ 
peals in chancery, whether from 
final decrees or from interlocutory or¬ 
ders or decrees, must be taken with¬ 
in six months,” does not affect or 
interfere with the right given by a 
prior statute to have interlocutory 
orders or decrees reviewed on appeal 
from a final decree taken or per¬ 
fected at a proper time for appeal¬ 
ing from a final decree, without re¬ 
gard to the time of the interlocu¬ 
tory order. 

Fla.—Jacksonville, etc,, R., etc., Co. 
v. Broughton, 20 So. 829, 38 Fla. 
139, 158. 

6& Okl.—Buxton v. Alton-Dawson 


Mercantile Co., 90 P. 19, 18 Okl. 
287. 

Appeal taken from refusal of new 
trial 

Where a petition in error is filed 
within one year from the date of 
overruling the motion for a new 
trial, but not within one year from 
the date of overruling the motion 
to quash the summons, the proceed¬ 
ing is in time for a review of all the 
rulings of the court below during 
the trial, and excepted to at the 
time, which were covered in the mo¬ 
tion for new trial; but it is not in 
time to review any questions aris¬ 
ing upon the motion to quash sum¬ 
mons, as such motion is not a part 
of the trial, and therefore is not in¬ 
volved in or preserved in the motion 
for a new trial. 

Okl.—Buxton v. Alton-Dawson Mer¬ 
cantile Co., supra. 

69. S.D.—Carlton v. Saville, 224 N. 
W. 957, 55 S.D. 87—Miles v. Fall 
River County, 209 N.W. 360, 50 S. 
D. 240—Braun v. Thuet, 174 N.W. 
807, 42 S.D. 491. 

3 C.J. p 1044 note 32 [b]. 
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70. Ala.—Lewis v. Martin, 98 So- 

635, 210 Ala. 401—Hereford v. 

Hereford, 32 So. 651, 134 Ala. 321. 

71. Ala.—Lewis v. Martin, 98 So- 
635, 210 Ala. 401. 

72. Conn.—Valente v. Affinito, 173" 
A. 235, 118 Conn. 581—Maggay v. 
Nikitko, 173 A. 158, 118 Conn. 699 
—Schmidt v. Schaub, 161 A. 98, 115 
Conn. 208. 

73. Ala.—Garry v. Jenkins, 20 So. 8,. 
109 Ala. 471. 

Cal.—Keown v. Trudo, 234 P. 910, 71 
C.A. 155. 

Kan.—Mechanics' Sav. Bank v. Hard¬ 
ing, 70 P. 655, 65 Kan. 655. 

Minn.—Harcum v. Benson, 160 N.W. 
80, 135 Minn. 23. 

74. Cal.—Keown v. Trudo, 234 P. 
910, 71 C.A. 155. 

75. Minn.—Harcum v. Benson, 160* 
N.W. 80, 135 Minn. 23. 

76. Fla.—Charlotte Harbor & N. By. 
Co. v. Lancaster, 69 So. 720, 70' 
Fla. 200. 

3 C.J. p 1046 note 49. 
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tion, 77 or voluntarily, 78 or for having been pre¬ 
maturely taken, 79 a second appeal may be taken, 
where a right thereto exists under the principles 
announced supra § 34, if, and only if, it is perfected 
within the time designated by statute. 80 

It has been held, under statutes which provide that 
another appeal may be taken when an appeal or 
proceeding in error has been dismissed, that the 
■second appeal must be taken within the statutory 
period, 81 such statutes being designed simply to 
prevent the loss of the right of appeal on account 
of dismissal of a former appeal and neither contem¬ 
plating nor effecting an extension of the right be¬ 
yond the statutory time limit. 82 In the event an ap¬ 
peal is void as having been prematurely taken be¬ 
fore the judgment is complete, a second appeal 
may be taken within the statutory period after com¬ 
pletion of the judgment. 83 

Where the statute provides for extension of the 
time for appeal under certain circumstances, the 
second appeal may, of course, be taken w T ithin the 
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additional period thus provided where circumstances 
are established which make a case for the applica¬ 
tion of the proviso as to extensions. 84 

§ 435. Cross Appeals or Proceedings in Er¬ 
ror 

Cross appeals must be taken in such time as is fixed 
by statutes or rules of courts, either those specifically ap¬ 
plicable to cross-appeals or, where there are no such 
special provisions, those as to appeals generally. 

Cross appeals or proceedings in error, where per¬ 
mitted, as to which see supra § 35, must, in order 
to be available for consideration by the appellate 
court, be taken and perfected within the time pre¬ 
scribed by statute or rule of court. 85 Save where 
or in so far as they are governed by special statutory 
provisions or rules of court, 86 such appeals or pro¬ 
ceedings in error are to be prosecuted like other 
appeals or proceedings in error, and are allowed 
and required to be taken and perfected within the 
time allowed for taking appeals or proceedings in 
error generally. 87 


■77. U.S.—Evans v. State Nat. Bank. 
La., 10 S.Ct. 493, 134 TJ.S. 330, 33 
L.Ed. 917. 

Sutherland v. Pearce, Alaska, 186 
F. 7S7, 108 C.C.A. 657. 

-3 C.J. p 1046 note 53. 

78. Iowa.—Groendyke v. Musgrave, 
99 N.W. 144, 123 Iowa 535. 

79. Iowa.—Stutsman v. Sharpless, 
101 N.W. 105, 125 Iowa 335. 

r80. La.—Gay v. Marrionneaux, 21 
La.Ann. 28 8. 

3 C.J. p 1046 note 54. 

Subsequent appeal by adverse party 
Where a judgment non obstante 
veredicto is reversed, appellee can¬ 
not appeal from a judgment entered 
on the remand or on matters arising 
-at the original trial. 

N.C.—Howe v. Hall, 38 S.E. 734, 128 
N.C. 167. 

> 81. Ind.—Vordermark v. Wilkinson, 
46 N.E. 336, 147 Ind. 56. 

La.—Beard v. Russ, 34 La.Ann. 315. 

Griffing v. Bowmar, 3 Rob. 112. 
3 C.J. p 1046 note 55. 

82. Ind.—Vordermark v. Wilkinson, 
46 N.E. 336, 147 Ind. 56. 

83. Cal.—Spencer v. Troutt, 65 P. 
1083, 133 C. 605. 

.84. Ohio.—Ross v. Willet, 42 N.E. 

697, 54 Ohio St. 150. 

.Statute not applicable 

A statute providing for the com¬ 
mencement of an action within a 
.year after a judgment for plaintiff 
be reversed or plaintiff fails other¬ 
wise than upon the merits has no 
.application to a proceeding in error. 
■Ohio.—Atcherly v. Dickinson, 34 Ohio 
St. 537. 


Price v. Kobacker Furniture Co., 
158 N.E. 551, 25 Ohio App. 44. 

35. U.S.—Chicago, B. & Q. R. Co. v. 

North Kansas City Development 
Co.. C.C.A.Mo., 134 F.2d 142. certio¬ 
rari denied 63 S.Ct. 1437, 319 U.S. 
771, 87 LEd. 1719. 

Ark.—Leech v. Missouri Pac. R. Co., 
71 S.W.2d 467, 189 Ark. 161—Scott 
v. Stephenson, 271 S.W. 714, 168 
Ark. 763. 

Ga.—Miller & Co. v. Gibbs, 132 S.E. 
626, 161 Ga. 698. 

Kan.—Galloway v. Wesley, 73 P.2d 
1073, 146 Kan. 937. 

Ky.—Haney v. Caskey, 176 S.W.2d 
393, 296 Ky. 293—McCraw's Ex’x v. 
Young, 126 S.W. 2d 440, 277 Ky. 
542. 

Mich.—Lesher v. Bonner, 256 N.W. 
827, 269 Mich. 124—Stein v. Stein, 
193 N.W. 770, 223 Mich. 66. 

Mont.—Conway v. Fabian, 89 P.2d 
1022, 108 Mont. 287, certiorari de¬ 
nied 60 S.Ct. 94, 308 U.S. 578, 84 
L.Ed. 484. 

Neb.—In re House's Estate, 263 N. 
W. 389, 129 Neb. 838—Peterson v. 
Strayer, 239 N.W. 213, 121 Neb. 
866 . 

N.Y.—People ex rel. New York City- 
Omnibus Corp. v. Chambers, 84 N. 
Y.S.2d 387, 193 Misc. 95—People ex 
rel. New York Towers v. Cham¬ 
bers, Sup.Ct., 78 N.Y.S.2d 635, 191 
Misc. 638. 

Okl.—Board of Com'rs of Kiowa 
County v. Kiowa Nat. Bank of 
Snyder, 27 P.2d 338, 166 Okl. 255— 
Stuart v. Westerheide, 289 P. 721, 
144 Okl. 150—Bilby v. Bilby, 251 P. 
611, 127 Okl. 9—Rivers v. School 
Dist. No. 51, Noble County, 172 P. 
778, 68 Okl. 141. 

87 


W.Va.—Clark v. Lee, 85 S.E. 64, 76 
W.Va. 144. 

Wis.—In re Sweeney’s Estate, 24 N. 

W.2d 406, 24S Wis. 607. 

3 C.J. p 1047 note 58. 

86. Ark.—Cowling v. Britt, 169 S.W. 
783, 114 Ark. 175. 

Ky.—Haney v. Caskey', 176 S.W.2d 
393, 296 Ky. 293—McCraw’s Ex’x 
v. Young, 126 S.W.2d 440, 277 Ky. 
542. 

Mich.—Woodliff v. Citizens* Building 
& Realty Co., 222 N.W". 730, 245 
Mich. 292, certiorari denied 50 S. 
Ct. 26. 280 U.S. 567, 74 L.Ed. 620. 
Wis.—In re Sweeney's Estate, 24 N. 

W r .2d 406, 248 Wis. 607. 

3 C.J. p 1047 note 60. 

Special provision inapplicable 
Ark.—Corey v. Mercantile Ins. Co. of 
America, 169 S.W.2d 655, 205 Ark. 
546. 

87. Ark.—Gill v. Hedgecock, 184 S. 
W.2d 262, 207 Ark. 1079—Porter v. 
Morris, 199 S.W. 106, 131 Ark. 382. 

Ky—Watts v. Noble, 262 S.W. 1114, 
203 Ky. 644. 

Mont.—Conway v. Fabian, 89 P.2d 
1022, 108 Mont. 287, certiorari de¬ 
nied 60 S.Ct. 94, 308 U.S. 578, 84 L. 
Ed. 484. 

Ohio.—King v. D. M. Southern Real 
Estate & Improvement Co., 155 N. 
E. 797, 116 Ohio St. 185. 

Okl.—Bilby v. Bilby, 251 P. 611, 127 
Okl. 9—Haygood v. Pinkey, 239 P. 
456, 112 Okl. 30. 

Wash.—Kennedy v. Meilicke Calcu¬ 
lator Co., 155 P. 1043, 90 Wash. 238 
—In re Crim’s Estate, 154 P. 811, 
89 Wash. 395. 

3 C.J. p 1047 note 59. 
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Where, as is sometimes the case, the statutes fix 
the time for filing of cross appeals by reference to 
the time when the appeal is perfected, the statute 
must be complied with and a cross appeal filed with¬ 
in the time prescribed. 88 

Answer to appeal in Louisiana. Under the stat¬ 
utes and practice in Louisiana appellee cannot cross 
appeal when appellant has perfected his appeal, but 
his remedy is confined to an answer to the appeal. 89 
Such answer must, by force of the governing stat¬ 
utes, be filed at least three days prior to the date 
fixed for argument and is not to be received if not 
so filed. 90 

§ 436. Appeal against Codefendant 

A defendant failing to perfect timely appeal against 
a codefendant cannot thereafter improve his position by 
assignments of error in connection with plaintiff's appeal. 

A defendant who fails to perfect timely appeal 
from a judgment against him in favor of a code¬ 
fendant cannot, thereafter, on an appeal by plaintiff 
wherein both defendants are appellees, assign error 
as against such codefendant. 91 

§ 437. Appeals by Different Parties 

Appeals subsequent to the first appeal in a cause must 
be taken and perfected within the time prescribed by 
statute either for appealing generally or, where special 
provisions exist as to such subsequent appeals, within 
such time as may therein be prescribed after an appeal 
by one qualified to take it. 

Under statutes such as exist in some jurisdictions 
which provide that parties whose interests are sim¬ 


ilarly affected by any judgment or order appealed 
from may join in the notice of appeal, and that 
any one of them who has not joined in the notice 
may, within a designated time after the notice is 
given or served, serve an independent notice of like 
appeal or join in the appeal already taken, the lim¬ 
itation as to time in such a statute is jurisdiction¬ 
al. 99 

Moreover, where a party, instead of taking a 
cross appeal when the adverse party appeals, can 
and does file a separate and independent appeal 
complaining of the judgment, decree, or order en¬ 
tered in the cause and seeking its reversal, modifi¬ 
cation, or correction in certain particulars, he must 
take his appeal within the statutory time prescrib¬ 
ed for appeals, notwithstanding the other party's 
prior appeal, 93 or, if special provisions exist as to 
the time for cross appeals, must perfect his appeal 
in such time as he would have had to perfect a 
cross appeal, had he chosen that, instead of the 
means to which he did resort, as a method of claim¬ 
ing a review. 94 

However, although there are special provisions 
for the time of taking an appeal after an appeal has 
already been taken by an adverse party, such pro¬ 
visions do not apply where the prior appeal has 
been taken by a party who, for lack of interest or 
otherwise, has no right to appeal, and appeals by 
other parties thereafter are not limited as they 
would be had the prior appeal been taken by one 
entitled to do so. 95 


Unavailability as original appeal 
A cross appeal filed after expira¬ 
tion of the statutory time for orig¬ 
inal appeals is not available as an 
original appeal. 

Ark.—Baldwin v. Brown, 265 S.W. 
976, 166 Ark. 1—Myers v. Line- 
barger, 222 S.W. 720, 144 Ark. 389 
—Porter v. Morris, 199 S.W. 10G, 
131 Ark. 382. 

88. Wash.—Farmers’ State Bank of 
Reardan v. Chick, 255 P. 915, 143 
Wash. 614. 

Submission of original appeal as 
deadline 

Under Civ.Code Fract. § 755, a 
cross appeal may be taken by an 
appellee as a matter of right to have 
any errors of the trial court preju¬ 
dicial to him reviewed and correct¬ 
ed, on hearing of the appeal against 
him, by judgment of the court of ap¬ 
peals, but such cross appeal must be 
taken by appellee before submission 
of the original appeal in the court of 
appeals. 

Ky .—Empire Coal Co. v. Empire Coal 
Mining Co., 222 S.W. 947, 188 Ky. 
516. 


The section cited authorizes the 
granting of a cross appeal only in a 
pending appeal, and not after the 
original appeal has been heard and 
finally determined. 

Ky.—Patrick v. Fletcher, 149 S.W. 
1008, 149 Ky. 730. 

89. La.—Williams v. Zengel, 42 So. 
157, 117 La. 614. 

90. La.—Kernel v. Carlisle, 1 La. 
App., Orleans, 294. 

3 C.J. p 1047 note 62. 

91. Tex.—Cleburne Nat. Bank v. 
Carper, 67 S.W. 188, 28 Civ.App. 
334. 

92. Wis.—Ledvina v. Ebert, 296 N. 
W. 110, 237 Wis. 358—Schafer v. 
Beilin Memorial Hospital of Wis¬ 
consin Conference of Methodist 
Episcopal Church, 264 N.W. 177, 
219 Wis. 495. 

3 C.J. p 1647 note 64. 

Person dissimilarly affected 
A statute such as that above men¬ 
tioned refers solely to parties whose 
interests are similarly -affected by 
judgment or order appealed from, 
f and cannot be used to shorten time 

88 


to appeal of one who is dissimilarly 
affected. 

Wash.—In re Nelson’s Estate, 134 P. 
2d 935, 17 Wash.2d 33. 

93. Pa.—In re Pittsburg Wagon 
Works, 54 A. 359, 204 Pa. 435. 

94. Ky.—Empire Coal Co. v. Em¬ 
pire Coal Mining Co., 222 S.W. 947, 
188 Ky. 516. 

Amount of recovery 

Plaintiff, complaining of the judg¬ 
ment, could have taken the appeal 
granted it by the circuit court, or 
could have prayed a cross appeal 
with the same effect, as provided by 
Civ.Code Pract. § 755, but could not 
without taking appeal or cross ap¬ 
peal, appear in the court of appeals 
and insist on affirmance of judgment 
for it, but, after affirmance, under¬ 
take an original appeal complaining 
of the amount of recovery. 

Ky.—Empire Coal Co. v. Empire Coal 
Mining Co., supra. 

95. Wash.—Carstens & Earles v. 
City of Seattle, 146 P. 381, 84 Wash. 
88, Aim.Cas.l917A 1070, modified 
on other grounds -153 P. 1080, 88 
Wash. 632. 
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§ 438. Effect of Becoming Party after Judg¬ 
ment or Order 

While parties coming into an action or proceeding 
after judgment, order, or decree have been required by 
some authorities, at least in certain circumstances or con¬ 
tingencies, to take an appeal as to such matters within 
the statutory period after its rendition or entry, elsewhere 
such parties, provided they act as soon as is legally pos¬ 
sible after they come in, are not held to such requirement; 
where special provisions of the statutes exist in this con¬ 
nection, their terms are of course controlling. 

According to some authorities, the time within 
which an appeal must be taken is not extended in 
favor of one who becomes a party to the action 
after the rendition or entry of the judgment or or¬ 
der appealed from, 96 at least where the effort to 
become a party was not made until after the orig¬ 
inal period of limitation had completely expired and 
the protracted delay arose either through the fault 
of appellant or from his not having or acquiring 
an interest until after the lapse of such period. 97 
Elsewhere, however, statutes prescribing the time 
to appeal from decrees, judgments, or orders and 
forbidding an appeal beyond the time thus desig¬ 
nated have been held to have reference only to 
those who were parties to the controversy at the 
time of the decree, order, or judgment complained 
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of and not to limit the time within which others, 
subsequently becoming parties, may act in this 
connection; 98 but, such persons, although not 
confined to an appeal within the statutory period, 
must yet act to take or perfect the appeal or pro¬ 
ceeding for review at the first legal opportunity 
and do not have a right of appeal for the full stat¬ 
utory period subsequent to their entering into the 
case. 99 

Sometimes it is particularly prescribed by statute 
within what time such a party may appeal, in which 
case the special provision governs and the appeal 
may be in such time as is provided by the statute 
for one occupying the position with reference to 
the action or proceeding, or the subject matter 
thereof, in which appellant stood. 1 

One seeking to enter a proceeding or action after 
interlocutory orders or decrees therein to which he 
was not a party and whose application necessarily 
involves a final judgment or decree either separately 
or in connection with the disposition of the whole 
cause is not required to seek a review within the 
statutory period after the decrees or orders which 
were entered prior to his application to come in. 2 


2. Commencement of Period of Limitation 


§ 439. In General 

The time of commencement of the period for taking 
or perfecting an appeal or other proceedings for review 
is dependent on the provisions of the governing statutes, 
interpreted in the light of relevant rules of statutory 
construction. 

The time of commencement of the period of lim¬ 
itation designated for taking and perfecting an ap¬ 
peal or proceeding in error is dependent on the 


terms of the governing statute or rule of court, 
varying as between the different jurisdictions, and 
in some instances even in the same jurisdiction with 
reference to different proceedings, judgments, or de¬ 
crees. Among the various times when such time 
is deemed to start running are a number which are 
common or typical, for instance the rendition or 
entry of the final judgment or of the particular 
judgment, order, or decree appealed from, as to 


96. Mich.—Echlin v. Canvasser, 214 
N.W. 161, 239 Mich. 116. 

3 C.J. p 1047 note 65. 

97. Ala.—Boykin v. Kernochan, 24 
Ala 697. 

Wis.—McKinnon v. Wolfenden, 47 
N.W. 436, 78 Wis. 237. 

98. W.Va.—Dickerson v. Flanagan, 
136 S.E. 854, 103 W.Va 233. 

99. Ind.—Seymour v. M. Ewing Fox 
Co., 133 N.E. 832, 191 Ind. 510. 

1. Okl.—Mainard v. Thompson, 220 
P. 880, 94 Okl. 56. 

Assignee 

Where, in a proceeding in the coun¬ 
ty court to determine heirship, it 
was decreed that one who was a 
party to the proceeding and present 
at the hearing was not entitled to 
share in the distribution of the es¬ 
tate, and where such party within 


ten days from the date of the judg¬ 
ment conveyed all his rights in the 
estate to a person who was not a 
party and was not present at the 
hearing, such person may take an ap¬ 
peal to the district court within thir¬ 
ty days of the date of the judgment 
in view of the time provided for per¬ 
sons interested who were neither 
parties nor present at the hearing. 
Okl.—Mainard v. Thompson, supra. 

Special provisions relating to cross 
appeals apply only to parties to a 
decree appealed from and have no 
operation as to others who subse¬ 
quently apply to come in. 

Mich.—Echlin v. Canvasser, 214 N. 

W. 161, 239 Mich. 116. 

2. Ark.—Prouty v. Guaranty Loan 

& Trust Co., 294 S.W. 362, 174 Ark. 

19. 


Creditor’s motion to gnash attach¬ 
ment 

Where a creditor moves to quash 
an attachment on the property of his 
debtor because of an alleged interest 
therein, limitations as to his right 
to appeal begin to run from the over¬ 
ruling of his motion, and not from 
the overruling of a prior motion to 
which he was not a party. 

W.Va.—Elkins Nat. Bank v. Sim¬ 
mons, 49 S.E. 893, 57 W.Va. 1. 

Intervention after void judgment 
Where a party seeks to intervene 
in an action after an entry of the 
void judgment, and his petition for 
intervention is dismissed, the time 
for appealing dates from the dis¬ 
missal of his petition, and not from 
the date of the void judgment. 

Neb.—Shold v. Van Treeck, 117 N.W. 
113, 82 Neb. 99. 


89 
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which see infra § 445, the end of the term at which 
the judgment, order, or decree is rendered or made, 
infra § 446, and service of a notice or a copy of the 
judgment, order, or decree from which review or 
appeal is sought, infra § 447. 

A statute requiring an appeal from an order to 
be taken “at the time” the order is made is not 
construed literally as meaning simultaneously with, 
but as meaning within such reasonable time as may 
be necessary to do the act required, and hence the 
precise period or time thus required must vary ac¬ 
cording to circumstances. 3 Under a statute provid¬ 
ing that an appeal shall not be granted except with¬ 
in a designated time next after the right to ap¬ 
peal first accrues, the computation of the time stated 
must be made to commence as of the time when the 
appeal might first have been granted by the trial 
court, and not as of the time when such appeal 
might first have been granted by the clerk of the 
court of appeals. 4 

Where an order denies a motion there must be an 
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appeal, if an appeal is to be taken from such or¬ 
der, -within the statutory time and such motion is 
not recreated for the purpose of a second denial 
by a later order which repeats the earlier one. 4 * 5 
Repeated denials of the same motion will not serve 
to extend the time in which an appeal may be 
taken. 4 - 10 

§ 440. Completeness or Finality of Decision 

Generally, statutes limiting the time for taking ap¬ 
peals start to operate only when the rendition or entry 
of the final judgment, order, or decree takes place. 

Except for statutes, such as are referred to su¬ 
pra § 431, particularly dealing with appeals from 
interlocutory orders, judgments, or decrees, or oth¬ 
erwise permitting or providing for appeals from 
or review of such orders, judgments, or decrees, 5 
statutes or rules of court prescribing limitations as 
to the time for taking appeals or proceedings in 
error start to operate when, and only when, the 
rendition or entry of the final judgment, order, or 
decree takes place. 6 The question of what con- 


3. Ind.—Michigan Cent. R. Co. v. 
Northern Indiana R. Co., 3 Ind. 239. 

3 C.J. p 1048 note 84. 

Computation of time see Time §§ 8- 
17. 

“Forthwith” 

An appeal from an order of Dec. 
7, 1925, dismissing an appeal entered 
July 6, 1926, was not available for 
consideration, as not “forthwith,” 
under a statutory requirement to 
that effect. 

Mass.—Romanausky v. Skutulas, 154 
N.E. 856, 258 Mass. 190. 

4. Ky.—Frankfort v. Farmers’ Bank 
of Kentucky, 49 S.W. 811, 105 Ky. 
811, 20 Ky.Lr. 1635. 

4L5 Wis.—Pick Industries, Inc. v. 
Gebhard-Berghammer, Inc., 56 N. 
W.2d 97, 262 Wis. 498, rehearing 
denied 57 N.W.2d 517, 262 Wis. 
498. 

4.10 Wis.—Pick Industries, Inc. v. 
Gebhard-Berghammer, Inc., supra 

5. Kan.—Lewis v. Independence 
Hotels Co., 96 P.2d 605, 150 Kan. 
840. 

W.Va.—Lehman v. Hinton, 29 S.E. 
984, 44 W.Va. 1—Buster v. Hol¬ 
land, 27 W.Va 510—Lloyd v. Kile, 
26 W.Va. 534. 

3 C.J. p 1049 note 89. 

6. Ala.—Osbourn v. LoBue, 53 So.2d 
610, 256 Ala. 121—Martin v. Cul¬ 
pepper, 44 So.2d 568, 253 Ala 412 
—Moorer v. Chastang, 26 So.2d 75, 
247 Ala 676—Pritchett v. Wilson, 
194 So. 176, 239 Ala 146—Staley v. 
International Agr. Corp., 194 So. 
168, 239 Ala. 98 —Harris v. Sheffield 
Nat. Bank, 194 So. 164, 239 Ala. 92 
—Lewis v. Martin, 98 So. 635, 210 


Ala. 401—Russell v. Garrett, 93 So. 
711, 208 Ala 92. 

Ariz.—Ingalls v. Neidlinger, 216 P.2d 
387, 70 Ariz. 40—Moulton v. Smith, 
203 P. 562, 23 Ariz. 319. 

Ark. —Humbarger v. Merchants & 
Planters Bank, 165 S.W.2d 260, 204 
Ark. XVIII—Sheffield v. Branden¬ 
burg, 76 S.W.2d 984, 190 Ark. 60- 
Wharf Improvement Dist. No. 1 of 
Helena v. V. S. Gypsum Co., 25 S. 
W.2d 425, 181 Ark. 288—Branstet- 
ter v. Branstetter, 197 S.W. 688. 
130 Ark. 301. 

Conn.—Silver v. Kingston Realty 
Corporation, 158 A. 889, 114 Conn. 
349. 

Fla.—Mayflower Inv. Co. v. Brill, 178 
So. 827, 131 Fla 70, set aside on 
other grounds 188 So. 205, 137 Fla. 
287. 

Ill.—McBride v. Grusin, 77 N.E.2d 
351, 333 Ill.App. 328—Rubardt v. 
Salzman, 40 N.E.2d 846, 314 Ill. 
App. 189. 

Ind.—Carper v. Peter & Burghard 
Stone Co., 8 N.E.2d 1020, 104 Ind. 
App. 191. 

Ky.—Johnson v. Beattie, 96 S.W.2d 
762, 265 Ky. 264. 

Dorch v. Thompson, 3 Ky.Op. 
638. 

Md.—Landwehr v. Continental Life 
Ins. Co., 150 A. 732, 159 Md. 207, 
70 A.L.R. 1249. 

Mass.—Klier v. Building Inspector 
of Lawrence, 128 N.E.2d 781, 333 
Mass. 111. 

Minn.—In re School Dists. Nos. 2, 3, 
and 4 of Nobles County, 142 N.W. 
723, 122 Minn. 383. 

Miss.—Balfour v. Wells, 183 So. 392. 
183 Miss. 707—Connell v. Cazenu- 
eve, 81 So. 793, 120 Miss. 567. 
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Mo.—Hynes v. Risch, App., 243 S.W. 
2d 116. 

Nev.—Smith v. Smith, 243 P.2d 1048, 
69 Nev. 171. 

N.J.—Mortgage Corp. of N. J. v. 
Aetna Cas. & Sur. Co., 115 A. 2d 58, 
19 N.J. 24. 

Ohio.—Hubbuch v. City of Spring- 
field, 3 N.E.2d 359, 131 Ohio St. 
413—Michigan-Ohio-Indiana Coal 

Ass’n v. Nigh, 3 N.E.2d 355, 131 
Ohio St. 405—Wells v. Wells, 138: 
N.E. 71, 105 Ohio St. 471. 

Raykovich v. City of Youngs¬ 
town, App., 79 N.E.2d 242—Neigh¬ 
bors v. Thistle Down Co., 159 N.E. 
Ill, 26 Ohio App. 324. 

Okl.—Dailey v. Sawatzky, 211 P.2d 
798, 202 Okl. 194. 

Or.—In re McLeod’s Estate, 21 P.2d 
1084, 144 Or. 233. 

Pa -—City of Erie v. Piece of Land 
Fronting on Old French Road, 17 
A.2d 399, 341 Pa. 310. 

Commonwealth, Department of 
Public Instruction v. Emerson C. 
Custis & Co., 10 A.2d 850, 139 Pa. 
Super. 22—In re Rumsey, 7 A.2<J 
43, 135 Pa.Super. 515—In re Boy- 
tor’s Estate, 198 A. 484, 130 Pa.Su- 
per. 591. 

S - D -—Brown v. Christensen, 210 N. 
W. 668, 50 S.D. 474. 

Tenn.—Thomas v. Hedges, 183 S.W. 
2d 14, 27 Tenn.App. 585. 

Tex -—Roberts v. Kenna, Civ. App., 
241 S.W.2d 680—Mansell v. Texas 
Osage Co-op. Royalty Pool, Civ. 
App., 190 S.W.2d 600, refused for 
want of merit—Cotten v. Stanford, 
Civ.App., 147 S.W.2d 930. 

Va.—Brown v. Carolina, C. & O. Ry. 
Co., 83 S.E. 981, 116 Va. 597. 
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stitutes a final judgment, order, or decree, and 
whether any particular instance of judicial action 
fulfills the requirement of finality contemplated 
has been fully considered supra §§ 92-108 in treat¬ 
ing of the appealability of judgments, orders, or 
decrees. 

In some jurisdictions, and under some statutes, 
a party, even though authorized or permitted by stat¬ 
ute to appeal from an interlocutory or intermediate 
order or decree, has been held not to be bound so 
to do, but to have the privilege of waiting until 
final judgment is rendered, and then appealing with¬ 
in the statutory time thereafter; 7 but there is other 
authority to the contrary. 8 Where, however, the 
only order before the appellate court is dated and 
recorded in the chancery order book over the stat¬ 


utory period before the notice of appeal is filed, 
the appeal is not timely, whether the order is final 
or interlocutory. 8 * 5 

The fact that appellants might have rendered moot 
the question of the propriety of an order granting 
a motion to dismiss the complaint by filing an 
amended complaint within the time allowed by the 
order does not interrupt the running of the time 
allowed by court rules for taking an appeal from 
such order. 8 * 10 

An amendment or modification of a judgment 
in particulars not changing its character does not 
alter the general rule as to the time when the stat¬ 
utory limitations commence to run, or impair or 
affect its application or operation. 9 However, it 


Wash.—Chandler v. Doran Co. f 267 
P.2d 907, 44 Wash.2d 396. 

3 C.J. p 1049 note 88. 

Affirming judgment 

Trial court cannot, on its own 
initiative, by affirming its former 
judgment, thereby extend period for 
perfecting appeal, but inherent power 
of trial court resides only in right of 
altering its former judgment. 

Tex.—A- F. Jones & Sons v. Republic 
Supply Co., 246 S.W.2d 853, 151 
Tex. 90. 

Appeal held timely 
Cal.—Trubowitch v. Riverbank Can¬ 
ning Co., 182 P.2d 182, 30 C.2d 335 
—Adams v. Talbott, 126 P.2d 347, 
20 C.2d 415. 

Freese v. Freese, 292 P.2d 547, 
138 C.A.2d 867. 

Iowa.—Wall v. Mutual Life Ins. Co. 
of New York, 289 N.W. 901, 228 
Iowa 119. 

Miss.—Mulholland v. Peoples Bank 
of Biloxi, 192 So.2d 308, 187 Miss. 
608. 

Mo.—Sparks v. Thompson, App., 161 
S.W.2d 977. 

Automatic dismissal 

Where order sustaining general de¬ 
murrer provided for automatic dis¬ 
missal of suit unless petition should 
be amended within ten days, petition, 
regardless of whether it was amend¬ 
ed, remained pending until effective 
date of dismissal, so that no writ 
of error could be sued out before 
such time, and hence plaintiff had 
twenty days from such date in which 
to present a final bill of exceptions 
complaining of dismissal. 

Ga.—Plane v. Awtry & Lowndes Co., 
69 S.E.2d 641, 85 Ga.App. 414. 

N.J.—Utilities Engineering Institute 
v. Bodenstein, 29 A.2d 197, 129 N. 
J.Law 249, modified on othfer 
grounds 35 A.2d 489, 131 N.J.Law 
151. 

Disagreement by a jury is neither 
a “verdict” nor a “final decision” 
within statute providing that a liti¬ 


gant may obtain a review of his case 
by a bill of exceptions if procedure 
is begun within seven days after a 
verdict or a final decision has been 
rendered against the litigant. 

R.I.—Metcalf v. Interstate Transit 
Corp., 2 A.2d 73, 61 R.I. 486. 
Dismissal for non-compliance with 
conditions in order 
An appeal filed within six months 
after dismissal for noncompliance 
with an order dismissing the cause 
with prejudice unless certain condi¬ 
tions were complied with was timely 
since dismissal and not the condi¬ 
tioned order was the final judgment. 
Okl.—Pecinosky v. Oklahoma Aid 
Ass’n, 268 P. 309, 131 Okl. 240. 

“Lately pending” 

A reference in the clerk's certifi¬ 
cate to the cause as one which, at 
the making of the certificate, had 
been “lately pending” in the court 
below is not sufficient. An order 
book entry of final judgment is es¬ 
sential to show in the record on ap¬ 
peal the rendition thereof. 

Ind.—Chicago Horseshoe Co. v. Gost- 
lin, 66 N.E. 514, 30 Ind.App. 504. 

Motions which, are not essential 
for review of matters under consid¬ 
eration by probate court serve no 
useful purpose and do not extend 
time for appeal from probate court 
orders attacked by such motions. 
Mo.—Hausaman v. Bruce, 185 S.W. 
2d 32, 238 Mo.App. 1173. 

Only judgment in case 

Where the only judgment in a case 
is judgment on demurrer, the time 
for appeal is counted from the time 
of such judgment. 

Md.—Landwehr v. Continental Life 
Ins. Co., 150 A. 732, 159 Md. 207, 
70 A.L.R. 1249. 

Supreme court rule permitting an 
appellant to withdraw an appeal in 
the trial court at any-time, prior to 
the filing of the transcript on appeal 
in the appellate court does not extend 
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the time within which the judgment 
becomes final. 

Mo.—State ex rel. Simons v. Wilcox, 
App., 224 S.W.2d 392. 

7. Fla.—In re Florida Conference 
Ass'n of Seventh Day Adventists, 
175 So. 715. 

Mo.—State ex rel. State Highway 
Commission v. Hammel, 290 S.W. 
2d 113. 

Va.—Turner v. Holloway, 132 S.E. 
685, 146 Va. 827. 

Wis.—Muscoda Bridge Co. v. Wor¬ 
den-Alien Co., 239 N.W. 649, 207 
Wis. 22, rehearing denied 240 N.W. 
802, 207 Wis. 22. 

3 C.J. p 1049 note 90. 

Buie avoided 

The statutory provision that when 
a party appeals after final judgment, 
the fact that some ruling complain¬ 
ed of was made more than two 
months before appeal was perfected 
shall not prevent a review of such 
ruling, was designed to avoid rule 
requiring appeal from ruling on a 
demurrer or any separable appeal- 
able order made before judgment on 
the merits to be taken within six 
months from date of ruling without 
regard to time of judgment on the 
merits, and was never intended to 
extend the time for appeal from a 
final judgment on the merits. 

Kan.—Heniff v. Clausen, 121 P.2d 
196, 154 Kan. 717. 

8. Kan.—Buzbee v. Morstorf, 182 P. 
644, 105 Kan. 270. 

3 C.J. p 1049 note 90 [a]. 

8.5 Fla.—Brenner v. Gelernter, 90 
So.2d 306. 

8.10 Fla.—Brenner v. Gelernter, su¬ 
pra. 

9. Ala.—Sadler v. Sessions, 74 So.2d 
425, 261 Ala. 323. 

D.C.—Sterrett v. Shoemaker, 47 App. 
D.C. 455. 

N.M.—Corpus Juris quoted in King 
v. McElroy, 21 P.2d 80, 82, 37 N.M. 
238. 
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is otherwise where the modification or amendment 
is in some material matter, in which event the run¬ 
ning of the statute is held to begin as of the time 
of such modification or amendment; 10 moreover, 
a modification on motion for new trial is deemed 
to be in effect the rendition of a new judgment, 
from which a party desiring to have it reviewed 
may appeal at any time within the prescribed stat¬ 


utory period thereafter. 11 

A voluntary remittitur by the successful party 
subsequent to the judgment does not affect the time 
for taking an appeal from the judgment; 12 but 
it is otherwise where the remittitur is by direction 
of the court to avoid a new trial and an amendment 
is made by the court to that effect. 13 


Tex.—Angelo v. Holland Texas Hy- 
potheek Bank of Amsterdam, Hol¬ 
land, Civ.App., 52 S.W 2d 785. 
Utah.—Adamson v. Brockbank, 185 
P.2d 264, 112 Utah 52—Corpus Ju¬ 
ris quoted in Obradovich v. Walker 
Bros. Bankers, 16 P.2d 212, 215, 
80 Utah 587—Cody v. Cody, 154 P. 
952, 47 Utah 456. 

Wis.—In re Rocky Run Drainage 
Dist., 200 N.W. 384, 184 Wis. 557. 

3 C.J. p 1050 note 98. 

Clerical or formal error 

An amendment that relates solely 
to correction of a clerical or formal 
error in a judgment does not toll the 
time for appeal. 

N.J.—City of Newark v. Fischer, 70 
A.2d 733, 3 N.J. 488, 21 AL.R.2d 
280. 

Winberry v. Salisbury, 68 A.2d 
332, 5 N.J.Super. 30, affirmed 74 
A.2d 406, 5 N.J. 240, certiorari de¬ 
nied 71 S.Ct. 123, 340 U.S. 877, 95 
L.Ed. 638. 

Motion to change caption 

The petitioner’s request after 
judgment was entered that the cap¬ 
tion be changed did not indicate that 
appellee considered it as interlocu¬ 
tory, as regards time for taking ap¬ 
peal 

Or.—In re McLeod’s Estate, 21 P.2d 
1084, 144 Or. 233. 

Motion to transfer to law docket 
A motion filed after the first order 
requesting that the action be trans¬ 
ferred from the equity docket to the 
law docket did not show an indica¬ 
tion that appellee regarded the first 
order as interlocutory, as regards 
time for taking appeal. 

Or.—In re McLeod's Estate, supra. 

10. Corpus Juris cited in Zimmern 
v. United States, C.C.A.Ala., 80 F. 
2d 993, 995. 

Cal—Amell v. Amell, 73 F.2d 888, 10 
C.2d 153. 

George v. Bekins Van & Storage 
Co., 189 P.2d 301, 83 C.A.2d 478— 
Karsh v. Superior Court in and for 
Los Angeles County, 12 P.2d 658, 
124 C.A. 373. 

Ill. —In re Schroeder’s Estate, 184 
HlApp. 40. 

Ind.—Chenoweth v. Chenoweth, 114 
NJE. 988, 64 Ind.App. 260. 

Iowa.— Corpus Juris Secundum cited 
in Wolf y. Lutheran Mut. Life Ins. 
Co., 18 N.W.2d 804, 810, 236 Iowa 
334. 


Mass.—Donnell y. Goss, 166 N.E. 725, 
267 Mass. 444. 

N.J.—City of Newark v. Fischer, 70 
A.2d 733, 3 N.J. 488, 21 A.L.R.2d 
280. 

Winberry v. Salisbury, 68 A.2d 
332, 5 N.J.Super. 30, affirmed 74 
A.2d 406, 5 N.J. 240, certiorari de¬ 
nied 71 S.Ct. 123, 340 U.S. 877, 95 
L.Ed. 638. 

Or.—Hewey v. Andrews, 159 P. 1149, 
82 Or. 448. 

S.D.—Engelcke v. Farmers’ State 
Bank of Canistota, 246 N.W. 288, 
61 S.D. 92. 

Utah.—Adamson v. Brockbank, 185 
P.2d 264, 112 Utah 52—Corpus Ju¬ 
ris quoted in Obradovich v. Walker 
Bros. Bankers, 16 P.2d 212, 215, 80 
Utah 587. 

3 C.J. p 1050 note 99, p 1059 note 50. 

Additional findings and order 

(1) The last of two orders was the 
final one where the court made find¬ 
ings of fact and an order thereon, 
and subsequently, by agreement, 
made additional findings and an or¬ 
der thereon and filed the same. 
Mass.—Donnell v. Goss, 166 N.E. 725, 

267 Mass. 444. 

3 C.J. p 1050 note 99 [a]. 

(2) The court’s trying of actions 
on amended complaints, and entry of 
subsequent findings and judgments, 
was amendment of prior judgments 
as regards computing time for ap¬ 
peal. 

S.D.—Engelcke v. Farmers* State 
Bank of Canistota, 246 N.W. 288, 
61 S.D. 92. 

Correction by mandamus 
Where a judgment entry is cor¬ 
rected by mandamus, it should take 
effect from the date of the correc¬ 
tion in order that full opportunity to 
ask for a review thereof may be 
saved. 

Mich.—People v. Curtis, 18 N.W. 385, 
52 Mich. 616. 

Nunc pro tunc entry 

(1) The fact that modified judg¬ 
ment is entitled or denominated a 
nunc pro tunc judgment does not 
make it such or render applicable 
the rules relating to that class of 
judgments in computing time for 
appeal. 

S.D.—Brown v. Bro^n, 206 N.W. 688, 
49 S.D. 167. 

(2) Belated entry, merely amend¬ 
ing or modifying, but not changing 
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substance or character of, judgment, 
is merely nunc pro tunc entry, which 
relates back to time when original 
judgment was entered and does not 
enlarge time for appeal therefrom. 
Utah.—Adamson v. Brockbank, 185 P. 
2d 264, 112 Utah 52. 

(3) However, such time begins to 
run from time of modification or 
amendment of judgment in some ma¬ 
terial matter. 

Utah.—Adamson v. Brockbank, su¬ 
pra. 

(4) Nunc pro tunc order amending 
judgment was held a correction, ju¬ 
dicial in character, of first judg¬ 
ment, and to constitute final judg¬ 
ment for purpose of determining 
time within which writ of error was 
required to be sued out. 

Tex.—Swanson v. Holt, 87 S.W.2d 
1090, 126 Tex. 383. 

(5) It has also been stated that 
when a judgment is amended or cor¬ 
rected nunc pro tunc, the time be¬ 
gins to run from the amendment 
of the judgment. 

Cal.—In re Potter, 74 P. 986, 141 C. 
350. 

Tex.—Swanson v. Holt, supra—Pan¬ 
handle Const. Co. v. Lindsey, 72 
S.W.2d 1068, 123 Tex. 613. 

Partridge v. Wooton, Civ.App., 
137 S.W. 412. 

3 C.J. p 1059 note 50 [a]. 

Resettled order disposing of de¬ 
fendant's counter motion was appeal- 
able by defendant, notwithstanding 
the time for appeal from the original 
order had expired. 

N.Y.—Jonas & Naumburg Corpora¬ 
tion v. Adu Tirdzniecibas Un Rup- 
niecibas Akciju Sabiedriba “Mich- 
lin Un Deli,” 222 N.Y.S. 446, 220 
App.Div. 653. 

Substituted decree 

Appeal from an amended decree 
substituted for the original decree 
taken within six months from 
amendment was in due time. 

Utah.—Obradovich v. Walker Bros. 
Bankers, 16 P.2d 212, 80 Utah 587. 

lL Cal.—Mann v. Haley, 45 C. 63. 

12. Tex.— Pope v. Wedge’worth, 
Com.App., 221 S.W. 950. 

13. Mont.—McKinster v. Great 
Northern By. Co., 218 P. 87 67 
Mont. 134. 
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Final judgment or decree as to one party or 
branch of litigation . Where there is a final judg¬ 
ment or decree as to any one of the parties or any 
distinct branch of litigation, so that nothing re¬ 
mains to be adjudged as to that party or to that 
branch of the litigation, although no final disposi¬ 
tion as to others is involved, appeal is required in 
some jurisdictions to be taken within the pre¬ 
scribed time after rendition or entry of such judg¬ 
ment or decree, or the right of appeal will be 
lost; 14 thus, 'where a contest as to the liability of 
a garnishee is an action which is distinct from 
the main action between plaintiff and defendant, 
and upon which contest plaintiff is entitled to a sep¬ 
arate trial which results in a separate judgment, 
the time for appeal or writ of error to review such 
judgment runs from the date thereof, and not from 
the date of the judgment in the main action be¬ 
tween plaintiff and defendant. 15 There is other 
authority, however, holding that unless a judgment 


, disposes completely of the cause both as to subject 
matter and the parties as far as the court before 
which it is pending has power to do so, it does not 
set the statute running. 16 As to parties or matters 
not disposed of by particular adjudications or dis¬ 
positions affecting others, such dispositions are 
without effect as final judgments or orders in com¬ 
mencing the running of the period. 17 

Taxation of costs. A judgment or order which 
determines the action on the merits and gives judg¬ 
ment is in some jurisdictions deemed a final judg¬ 
ment or order in the case, so that on its rendition 
or entry the time for appeal begins to run, even 
though the costs have not been taxed, the taxing 
of the costs being regarded as a subsequent and, as 
it were, collateral matter, the determination of 
which does not affect the judgment in the case 18 
Elsewhere, however, a judgment is not perfected 
until the costs are inserted, remaining inchoate 


14. U.S.—Taylor v. Logan Trust Co., 
C.C.A.Ark., 289 F. 51. 

Ark.—Lusby v. Sachs, 44 S.W.2d 348, 
184 Ark. 929—Blakely v. Newton, 
248 S.W. 907, 157 Ark. 351. 
Cal.—Snyder v. Miller, 157 P. 22, 29 
C.A. 566. 

Colo.—Ruhter v. Steele, 209 P.2d 771, 
120 Colo. 367. 

Fla.—Dustin v. Latzko, 21 So.2d 904, 
155 Fla. 824. 

Idaho.—Poage v. Co-operative Pub. 
Co., 66 P.2d 1119, 57 Idaho 561, 110 
A.L.R. 1322. 

Ill.—Milhahn v. Wickwire, 77 N.E. 

2d 428, 333 Ill.App. 384. 

Ind.—Shay v. Horn, 106 N.E. 544, 57 
Ind.App. 116. 

Kan.—Gibbs v. Turner, 76 P.2d 768, 
147 Kan. 424—State v. Independ¬ 
ence Gas Co., 172 P. 713, 102 Kan. 
712. 

Mo.—Priest v. Capitain, 197 S.W. 83. 
Ohio.—Earhart v. Hill, 5 Ohio Supp. 
81. 

Va.—Witt v. Witt’s Ex’r, 135 S.E. 

681, 146 Va. 256. 

3 C.J. p 1050 note 92. 

15. U.S.—Logan v. Goodwin, Kan., 
104 F. 490, 43 C.C.A. 658. 

3 C.J. p 1050 note 93. 

16. Ind.—Ragle v. Dedman, 91 N.E. 
615, 45 Ind.App. 693. 

Ky.—McSwinney v. McCay, 8 Ky.Op. 
491. 

Miss.—Dickerson v. Western Union 
Telegraph Co., 71 So. 385, 111 Miss. 
264. 

Disposing of other issues in vacation 
Where decree was entered dis¬ 
missing bill as to bank and its agent, 
and on same day another decree was 
entered taking case under advise¬ 
ment for rendition of final decree dis¬ 
posing of other issues in vacation, 
court was without power in vaca¬ 


tion to do any act that could change 
finality of decree by which suit had 
been dismissed as to bank and its 
agent, but that fact was not control¬ 
ling as to when limitations began to 
run against appeal. 

Miss.—Mulholland v. Peoples Bank 
of Biloxi, 192 So. 308, 187 Miss. 
608. 

17. U.S.—American Surety Co. of 
New York v. Jones, Va., 224 F. 673, 
140 C.C.A. 183. 

Decree overruling motion to gnash 
attachment 

Although a decree overruling a mo¬ 
tion to quash an attachment is an 
appealable interlocutory decree, it 
does not preclude a renewal of the 
motion at the same or a subsequent 
term before final decree, and where, 
in a suit in which an attachment is 
sued out, some of defendants appear 
and move to quash the attachment, 
and their motion is overruled, a 
creditor who afterward files a peti¬ 
tion under the statute disputing the 
validity of the attachment, and stat¬ 
ing a claim to, or interest in, the 
property attached, and who is made 
a formal party, has the right to 
move to quash the attachment, and 
the statute of limitations as to his 
right to appeal does not begin to run 
until the date of the decree over¬ 
ruling his motion. 

Va.—Elkins Nat. Bank v. Simmons, 
49 S.E. 893, 57 W.Va. 1. ' 

18. Ariz.—Moulton v. Smith, 203 P. 
562, 23 Ariz. 319. 

Fla.—Lauderdale by the Sea Devel¬ 
opment Co. v. Lauderdale Surf & 
Yacht Estates, 37 So.2d 364, 160 
Fla. 929, 10 A.L.R.2d 1072. 

Or.—Lyon v. Mazeris, 132 P.2d 982, 
170 Or. 222. . . 


S.D.—Doughtry v. Hyde, 208 N.W. 
581, 50 S.D. 122. 

Wis.—Richter v. Standard Mfg. Co., 
271 N.W. 14, 224 Wis. 121, rehear¬ 
ing denied 271 N.W. 914, 224 Wis. 
121—Netherton v. Frank Holton & 
Co., 206 N.W. 919, 189 Wis. 461, va- 
carting order 205 N.W. 388, 189 
Wis. 461, mandate vacated 207 N. 
W. 953, 189 Wis. 461. 

3 C.J. p 1051 note 2. 

Order giving relief from costs 
N.J.—Winberry v. Salisbury, 74 A.2d 
406, 5 N.J. 240, certiorari denied 71 
S.Ct. 121, 340 U.S. 877, 95 L.Ed. 
638. 

Failure to decree costs against los¬ 
ing party does not affect decree's 
finality. 

Va.—Witt v. Witt's Ex'r, 135 S.E. 
681, 146 Va. 256. 

Objections to bill of costs, made 
after a decree of dismissal, do not 
postpone the running of the time for 
taking an appeal on the merits. 

Or.—Wadhams v. Allen, 78 P. 362, 
45 Or. 485—Lemmons v. Huber, 77 
P. 836, 45 Or. 282. 

Filing of cost bill by court clerk 
at defendant's instance did not ex¬ 
tend time for filing appeal from 
judgment for defendant; and plain¬ 
tiff was not entitled to extension of 
time to appeal on ground that he 
had no other remedy than appeal 
with respect to part of judgment 
representing costs, since he could 
have filed motion to strike suqh bill 
or to retax costs, if defendant failed 
to comply with statute in filing mem¬ 
orandum of costs, and had adverse 
order on such motion reviewed ap¬ 
pealed therefrom after final judg¬ 
ment. < , v 

Cal.—Le Cyr v. Dow, 79 P~M T7& 
OA.2d 459, 
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until that time, and, where that is the case, the 
time for appeal does not run against the unsuccess¬ 
ful litigant until they are taxed and included in the 
judgment. 19 Whether or not taxation of costs is 
in general necessary in order that the judgment may 
be perfected and final, in connection with rules 
of law as to appeal and error, has already been dis¬ 
cussed supra § 108. 

In any event, however, retaxation of costs does 
not alter the judgment as originally entered, and 
hence does not operate to postpone or extend the 
time for taking or perfecting an appeal from such 
judgment. 20 If there is an amendment relating to 
costs or costs are retaxed, making the judgment 
more onerous, the time for appeal is generally reck¬ 
oned from the date of the amendment or retaxa¬ 
tion. 20 * 5 

§ 441. Effect of Motion for New Trial or Re¬ 
hearing, Bill of Review, Etc. 

a. In general 


b. Premature motions 

c. Grant of motion or petition and pro¬ 

ceedings subsequent thereto 

a. In General 

Whether motions for new trial, petitions for rehear¬ 
ing, or the like, do or do not postpone the commencement 
of the period for appeal depends on the particular stat¬ 
utes involved. 

Some statutes, in view of their language and the 
rules of construction applicable thereto, operate in 
such manner that, if a motion or petition for re¬ 
hearing, reargument, or new trial, or the like is 
made or presented properly and in due season, and 
is entertained by the court, the time limited for 
taking or perfecting an appeal, writ of error or 
other proceeding for review does not begin to 
run until such motion or petition is disposed of, the 
judgment or decree not taking final effect for the 
purposes of the appeal or writ of error until that 
time. 21 Even under such statutes, however, other 


19- Nev.—Magee v. Lothrop, 96 P. 
2d 201, 60 Nev. 202. 

Wis.—In re Rocky Run Drainage 
Dist., 200 NW. 384, 184 Wis. 557. 

3 C.J. p 1051 note 3. 

Pendency of appeal from clerk’s 
taxation of costs and disbursements, 
which are allowed hy the clerk and 
included in the judgment, does not 
suspend the operation of the statute 
fixing the time for an appeal from 
the judgment. 

Minn.—Kearney v. Chicago, etc., R. 
Co., Ill N.W. 923, 101 Minn. 65. 

Estoppel 

Claimant against decedent’s estate, 
who appealed from a judgment on 
the pleadings for administrator and 
from an order denying her motion to 
amend and set aside the judgment 
that contained no costs or waiver 
thereof, was estopped to assert that 
the judgment was complete for the 
purpose of maintaining appeal but 
was not a complete judgment within 
contemplation of rule that time for 
appeal from a judgment is limited to 
six months from time of its entry. 
Minn.—In re Colby’s Estate, 25 N.W. 
2d 769, 223 Minn. 159. 

20. N.V.—Hewitt v. City Mills, 32 
N.E. 768, 136 N.Y. 211—Wilson v. 
Palmer, 75 N.Y. 250. 

Ost v. Salmanowitz, 104 N.Y.S. 
849, 54 Misc. 547. 

Or.—Lemmons v. Huber, 77 P. 836, 
45 Or. 282. 

Adjustment after taxation without 
notice 

Where a statute provides that, 
where costs are taxed without notice 
to the opposite party, the amount of 
them as adjusted is to be entered in 


the judgment, the judgment is to re¬ 
main unaltered and is final in form 
and complete and the time for taking 
appeal runs from the entry of the 
judgment, and not from the time of 
a readjustment of the costs. 

N.Y.—Hewitt v. City Mills, 32 N.E. 
768, 136 N.Y. 211—Wilson v. Palm¬ 
er, 75 N.Y. 250. 

Correcting judgment 

Piling of notice of appeal within 
sixty days after entry of trial court's 
order correcting judgment for de¬ 
fendants on merits by reducing 
amount of costs and counsel fees al¬ 
lowed them, but more than sixty 
days after entry of such judgment, 
was too late, since real judgment 
was one on merits and order amend- 
! ing it did not amount to entry of new 
judgment on merits. 

Cal.—Hamper v. Mark Hopkins, Inc., 
178 P.2d 767, 78 C.A.2d 885. 

20*5 N.J.—Winberry v. Salisbury, 68 
A.2d 332, 5 N.J.Super. 30, affirmed 
74 A.2d 406, 5 N.J. 240, certiorari 
denied 71 S.Ct. 123, 340 U.S. 877, 
95 L.Ed. 638. 

Utilities Engineering Inst. v. 
Bodenstein, 29 A.2d 197, 129 N.J. 
Law 249. 

Amendment held not to extend time 

An amendment of judgment to pro¬ 
vide that it should not carry costs, 
by order reciting that judgment fail¬ 
ed “by inadvertence" to provide that 
it should be without costs, merely 
corrected judgment to appellant’s ad¬ 
vantage and hence did not extend 
time for appeal from judgment. 

N.J.—Winberry v. Salisbury, 68 A. 
2d 332, 5 N.J.Super. 30, affirmed 
74 A.2d 406, 5 N.J. 240, certiorari 
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denied 71 S.Ct. 123, 340 U.S. 877, 
95 L.Ed. 638. 

21. Ala.—Woods v. Allison Lumber 
Co.. 74 So.2d 486. 261 Ala. 286— 
Sadler v. Sessions, 74 So.2d 425, 
261 Ala. 323—Hinson v. Hinson, 
43 So.2d 130, 253 Ala. 131—Gavin 
v. Hughes, 30 So.2d 245, 249 Ala. 
126—Local 204 of Textile Workers 
Union of America v. Richardson, 
15 So.2d 578, 245 Ala. 37—Alabama 
Power Co. v. Henson, 187 So. 718, 
237 Ala. 561—Davis v. Baker, 180 
So. 310, 235 Ala. 661—Williams v. 
Knight, 169 So. 871, 233 Ala. 42— 
Wallace v. W. B. Folmar & Sons, 
110 So. 402, 215 Ala. 246—Childers 
v. Samoset Cotton Mills, 104 So. 
641, 213 Ala. 292—Liverpool & 

London & Globe Ins. Co. v. Lowe, 
93 So. 765, 208 Ala. 12—Spragins 
v. Pitcheard, 91 So. 793, 206 Ala. 
694—Wilder v. Bush, 75 So. 143, 
201 Ala. 21—Shipp v. Shelton, 69 
So. 102, 193 Ala. 658. 

Daniel v. Ormand, 163 So. 361, 26 
Ala.App. 441, certiorari denied 163 
So. 362, 231 Ala. 10—Southern Ry. 
Co. v. Scottsboro Wholesale Co., 
119 So. 241, 22 Ala.App. 636, cer¬ 
tiorari denied 119 So. 242, 218 Ala. 
511. 

Ariz.—Harbel Oil Co. v. Steele, 298 
P.2d 789, 80 Ariz. 368, opinion ad¬ 
hered to 301 P.2d 757—Baldwin v. 
Shumway, 236 P.2d 468, 72 Ariz. 
399—Bryan v. Inspiration Consol. 
Copper Co., 231 P. 1091, 27 Ariz. 
188. 

Cal.—Millsap v. Hooper, 208 P.2d 
982, 34 C.2d 192—Mellin v. Trous- 
dell, 205 P.2d 1636, 33 C.2d: 858— 
Litvinuk v. Litvinuk, 162 P.2d 8, 
27 C.2d 38—Amell v. Amell, 73 P. 
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the statute, and | the pendency of which can in no way affect the 
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motions not within the purview of 

2d 888, 10 C.2d 153—Bellew v. Bel- 
lew, 276 P. 573, 206 C. 769—Gross 
v. Hazel tine, 273 P. 550, 206 C. 130 
—In re Day’s Estate, 268 P. 1055, 
204 O. 466—Deacon v. Deacon, 255 
P. 798, 201 C. 190—Aspegren & Co. 
v. Sherwood, Swan & Co., 250 P. 
400, 199 C. 532—Peak v. Key Sys¬ 
tem Transit Co., 248 P. 676, 199 C. 
212—Soules v. Glafkidas, 247 P. 
910, 198 C. 750—In re Bergland's 
Estate, 170 P. 400, 177 C. 227—In re 
Seiler’s Estate, 164 P. 401, 174 C. 
498. 

Bice v. Stevens, 277 P.2d 106, 129 
C.A.2d 342—Henderson v. Drake, 
264 P.2d 921, 42 C.2d 1—Budrow v. 
Wheatcraft, 252 P.2d 637, 115 C.A. 
2d 517—In re Galvin’s Estate, 250 
P.2d 333, 114 C.A.2d 354—Wilson 
v. Ray, 223 P.2d 313, 100 C.A.2d 299 
—In re Isenberg’s Estate, 146 P. 
2d 424, 63 C.A.2d 214—Boyd v. 
Lancaster, 128 P.2d 41, 53 C.A.2d 
479—Labarthe v. McRae, 97 P.2d 
251, 35 C.A.2d 734—Vincent v. Gar¬ 
land, 58 P.2d 1320, 14 C.A.2d 725— 
Rainey v. Crowder, 21 P.2d 593, 131 
C.A. 562—Bailey v. Hoffman, 278 
P. 498, 99 C.A. 347—Ferguson v. 
Fonner, 262 P. 337, 87 C.A. 590— 
Dinsmore v. Renfroe, 225 P. 886, 
66 C.A. 207—-Nave v. Taugher, 193 
P. 508, 49 C.A. 308—Bates v. Ran- 
some-Crummey Co., 184 P. 39, 42 
C.A. 699. 

Colo.—King v. Williams, 281 P.2d 
163, 131 Colo. 286—Bankers Trust 
Co. v. Hall, 183 P.2d 986, 116 Colo. 
566—Neighbors of Woodcraft v. 
Hildebrandt, 45 P.2d 899, 96 Colo. 
552—Charles v. Sprott, 224 P. 222, 
75 Colo. 90—McKee v. El well, 186 
P. 714, 67 Colo. 149—Bates v. 

Woodward, 185 P. 351, 66 Colo. 555 
—Catlin v. Vandegrift, 144 P. 894, 

58 Colo. 289. 

Conn.—Whitney Frocks v. Jaffe, 85 
A.2d 242, 138 Conn. 428—De Lucia 
v. Home Owners’ Loan Corp., 35 
A.2d 868, 130 Conn. 467—Palmer v. 
Reeves, 182 A. 138, 120 Conn. 405. 
Del.—Trowell v. Diamond Supply Co., 
91 A.2d 797, 8 Terry 422. 

Fla.—Ganzer v. Ganzer, 84 So. 2d 591 
—Beck v. Littlefield, 65 So.2d 722 
—Corpus Juris Secundum cited in 
Redwing Carriers, Inc. v. Carter, 
64 So.2d 557, 559—Kent v. Marvin, 

59 So.2d 791—O’Steen v. Thomas, 
200 So. 230, 146 Fla. 73—Dade 
County v. Snyder, 184 So. 489, 134 
Fla. 756—Shayne v. Pike, 178 So. 
903, 131 Fla. 71, motion denied 
180 So. 382, 131 Fla. 862—Parradee 
v. Steed, 173 So. 842, 127 Fla. 769 
—Palmer v. Gulf Fertilizer Co., 
172 So. 488, 127 Fla. 61—McClellan 
v. Wood, 83 So. 295, 78 Fla. 407. 

Ga.— Corpus Juris Secundum cited in 
City of Macon v. Herrington, 32 
S.E.2d 517, 523, 198 Ga. 576. 


III.—First Nat. Bank v. Watkins, 15 
N.E.2d 611, 295 Ill.App. 572, appeal 
dismissed 19 N.E.2d 336, 370 Ill. 
445. 

Ind.—Attica Building & Loan Ass’n 
of Attica v. Colvert, 23 N.E.2d 483, 
216 Ind. 192—State v. Cox, 141 N. 
E. 225, 193 Ind. 519. 

Gentry v. Ragan, 13 N.E.2d 872, 
105 Ind.App. 168—Carper v. Peter 
& Burghard Stone Co., 8 N.E.2d 
1020, 104 Ind.App. 191—'Wools v. 
Reberger, 182 N.E. 93, 95 Ind.App. 
1—Charters v. Miller, 140 N.E. 441, 
80 Ind.App. 244—McKern v. Beck, 
126 N.E. 641, 73 Ind.App. 92—Equi¬ 
table Surety Co. v. Taylor, 121 N. 
E. 283, 71 Ind.App. 382—Terre 

Haute, I. & E. Traction Co. v. 
Reeves, 108 N.E. 275, 58 Ind.App. 
326—Rook v. Strauss Bros. Co., 107 
N.E. 692, 58 Ind.App, 82—Blose v. 
Myers, 107 N.E. 548, 58 Ind.App. 
34. 

Iowa.—Lotz v. United Food Markets, 
283 N.W. 99, 225 Iowa 1397—Pride 
v. Interstate Business Men’s Acc. 
Ass’n of Des Moines, 216 N.W. 62, 
207 Iowa 167, 62 A.L.R. 31. 

Kan.—Bozich v. Metropolitan Life 
Ins. Co., 127 P.2d 499, 155 Kan. 
573. 

Ky.—Stearns Coal & Lumber Co. v. 
Commonwealth, 174 S.W. 771, 163 
Ky. 837. 

La.—Auto-Lec Stores v. Ouachita 
Valley Camp No. 10, W. O. W., 171 
So. 62, 185 La. 876—Succession of 
Markham, 150 So. 847, 178 La. 109. 

Meyer v. Esteb, App., 75 So.2d 
421—Rogers v. Illinois Cent. R. 
Co., App., 40 So.2d 403—Maison 
Blanche Co. v. Mefsut, App., 177 
So. 824—Callaghan v. Natalbany 
Lumber Co., 126 So. 534, 13 La. 
App. 253—Anselmo v. Pisciotta, 6 
La.App. 87. 

Miss.—Gulf, M. & O. R. Co. v. Forbes, 
87 So.2d 488—Davidson v. Hun- 
sicker, 79 So.2d 839, motion over¬ 
ruled 80 So.2d 834—Edwards v. 
Peresich, 74 So.2d 844, 221 Miss. 
788— Corpus Juris Secundum cited 
in Rogers v. Ziller, 48 So.2d 476, 
479—Shaw v. Bula Cannon Shops, 
38 So.2d 916, 205 Miss. 458—Red¬ 
mond v. Hilliard, 200 So. 130, 190 
Miss. 839— Corpus Juris Secundum 
cited in Johnson v. Mississippi 
Power Co., 196 So. 642, 643, 189 
Miss. 67—Moore v. Montgomery 
Ward & Co., 156 So. 875, 171 Miss. 
420—Mayflower Mills v. Breeland, 
149 So. 787, 168 Miss. 207. 

Mo.—Starr v. Mitchell, 237 S.W.2d 
123, 361 Mo. 908—In re Franz’ Es¬ 
tate, 221 S.W.2d 739, 359 Mo. 362 
—Lieffring v. Birt, 204 S.W.2d 935, 
356 Mo. 1092—Doerschuk v. Locke, 
51 S.W.2d 62, 330 Mo. 819. 

In re Jackson’s Will, App., 291 
S.W.2d 214—Hynes v. Risch, App., 
243 S.W. 2d 116—Park v. Park, 
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App., 190 S.W.2d 285—Martindale 
v. Hall, App., 132 S.W.2d 1041— 
Richards Brick Co. v. Wright, App., 
82 S.W.2d 274. 

Neb.—Harkness v. Central Neb. Pub¬ 
lic Power & Irr. Dist., 48 N.W. 2d 
385, 154 Neb. 463—Cozad v. Mc- 
Keone, 32 N.W.2d 760, 149 Neb. 
833—McGerr v. Marsh, 26 N.W.2d 
374, 148 Neb. 50—State v. Banking 
House of A. Castetter, 224 N.W. 
21, 118 Neb. 231—Algermissen v. 
Crete Mills, 223 N.W. 461, 118 Neb. 
72—Dodge v. Healey, 170 N.W. 828, 
103 Neb. ISO. 

N.M.—Romero v. McIntosh, 145 P. 
254, 19 N M. 612. 

N.C.—North Carolina Utilities Com¬ 
mission v. Norfolk Southern Ry. 
Co., 32 S.E.2d 346, 224 N.C. 762. 

Ohio.—Hurt v. Charles J. Rogers 
Transp. Co., 113 N.E.2d 489, 160 
Ohio St. 70—Von Gunten v. New 
Justice Coal Co., 72 N.E.2d 253, 147 
Ohio St. 511—Boedker v. Warren 
E. Richards Co., 176 N.E. 660, 124 
Ohio St. 12. 

Rismiller v. Dayton Power & 
Light Co., App., 129 N.E.2d 395- 
Liberal Market, Inc. v. Main-Not- 
tingham Inv. Corp., 127 N.E.2d 50, 
97 Ohio App. 464—Collins v. Jor¬ 
dan, App., 113 N.E.2d 911—Boise 
v. Warren, 100 N.E.2d 254, 88 Ohio 
App. 375—Ohio Motors v. Charles- 
worth, 97 N.E.2d 686, 88 Ohio App. 
299—Duemer v. Duemer, 88 N.E. 
2d 603, 86 Ohio App. 192—Dann v. 
Banks, 74 N.E.2d 858, 80 Ohio App. 
511—Henson v. Stine, 57 N.E.2d 
785, 74 Ohio App. 221—Eagle Sav¬ 
ings & Loan Ass’n v. Hucke, 53 N. 
E.2d 537, 73 Ohio App. 1—Torto v. 
New York Cent. R. Co., 41 N.E.2d 
742, 68 Ohio App. 415—Kocher v. 
Ricketts, App., 38 N.E.2d 103, ap¬ 
peal dismissed 45 N.E.2d 607, 140 
Ohio St. 545—In re Wuichet’s Es¬ 
tate, 34 N.E.2d 804, 66 Ohio App. 
429—Liberal Savings & Loan Co. 
v. Frankel Realty Co., 28 N.E.2d 
367, 64 Ohio App. 97, affirmed 30 
N.E.2d 1012, 137 Ohio St. 489— 
McClanahan v. Koviak, 23 N.E.2d 
975, 62 Ohio App. 307—Kizner v. 
Buckeye Union Casualty Co., 187 
N.E. 311, 45 Ohio App. 521. 

Okl.—Blesch v. Blesch, 230 P.2d 723, 
204 Okl. 426—Anderson v. Scanlon, 
50 P.2d 615, 174 Okl. 419—Phillips 
Petroleum Co. v. Matthesen, 44 P. 
2d 56, 171 Okl. 541—Smith v. 

Stroud State Bank, 259 P. 256, 127 
Okl. 3—White v. Oklahoma Sav¬ 
ings & Loan Ass’n, 253 P. 977, 124 
Okl. 24—McGrath v. Rorem, 252 P. 
418, 123 Okl. 163—Mitchener v. 

City of Com’rs of City of Okmul¬ 
gee, 228 P. 159, 100 Okl. 98—Cal¬ 
lander v. Hopkins, 222 P. 672, 97 
Okl. 41—Cameron v. Cameron, 217 
P. 1033, 90 Okl. 293—-Hoffman 

Bros. Inv. Co. v. Porter, 172 P. 632, 
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character of the previously entered judgment, are | not within the rule postponing the running of the 


68 Okl. 136—Ingraham v. Byers. 
150 P. 905, 50 Okl. 463. 

S.C.—Brpedin v. S. & H. X-Ray Co., 
174 SE. 913, 173 S.C. 112. 

Tenn.—Eldridge v. Rively, 132 S.W. 
2d 204, 175 Tenn. 74. 

Ragsdale v. Hill, 269 S.W.2d 911, 
37 Tenn.App. 671—Mitchell v. Por¬ 
ter, 173 S.W.2d 443. 26 Tenn.App. 
498—Reynolds v. Hamilton, 77 S. 
W.2d 986, 18 Tenn.App. 380—Speer 
v. Pierce, 77 S.W.2d 77, 18 Tenn. 
App. 351. 

Utah.—Coray v. Southern Pac. Co., 
185 P.2d 963, 112 Utah 166, reversed 
on other grounds 69 S.Ct. 275, 335 
U.S. 520, 93 L.Ed. 208—State Tax 
Commission v. City of Logan, 87 
P.2d 692, 96 Utah 497—Sorenson 
v. Korsgaard, 27 P.2d 439, 83 Utah 
177—Smith v. Barrett, 20 P.2d 864, 
81 Utah 522—Miekelson v. Ander¬ 
son, 19 P.2d 1033. 81 Utah 444- 
Dixie Stockgrowers’ Bank v. Wash¬ 
ington County, 19 P.2d 388, 81 Utah 
429—Petersen v. Ohio Copper Co., 
266 P. 1050. 71 Utah 444—State 
Bank of Beaver County v. Morten- 
sen, 241 P. 1055, 66 Utah 290—Au- 
dia v. Denver & R. G. R- Co., 146 
P. 559, 45 Utah 459—Lindley v. 
Bradshaw, 141 P. 300, 45 Utah 83. 
Wash.—Wilson v. Katzer, 226 P.2d 
910, 37 Wash.2d 944—Roesch v. 
Gerst, 138 P.2d 846, 18 Wash.2d 
294 —Tungsten Products v. Kimmel, 
105 P.2d 822, 5 Wash.2d 572—Sit- 
ko v. Rowe, 79 P.2d 688, 195 Wash. 
81—Smith v. Kneisley, 49 P.2d 916, 
184 Wash. 26, followed in 49 P.2d 
918, 184 Wash. 707—Bezich v. Co¬ 
lumbia Ins. Co., 12 P.2d 413, 168 
Wash. 379—Barth v. Harris, 163 P. 
401, 95 Wash. 166. 

Wyo.—State v. Morgan, 242 P. 326, 
34 Wyo. 153. 

3 C.J. p 1051 notes 9, 10. 

Appeal from judgment 

Where, in a chancery case, a mo¬ 
tion for new trial is made and over¬ 
ruled after judgment has been en¬ 
tered, the filing of the motion for 
new trial tolls the running of the 
time for filing notice of appeal from 
the judgment, by virtue of statute, 
but appeal should be taken from the 
judgment and not from the entry 
overruling the motion for new trial. 
Ohio.—Williams v. Braun, 30 N.E.2d 
363, 65 Ohio App. 451. 

Amendment of motion 

(1) The court had jurisdiction to 
consider an undetermined motion for 
new trial and amended motion filed 
more than forty-five days after fil¬ 
ing the original motion, so that ap¬ 
peal could properly be perfected 
within the statutory time from de¬ 
termination of the motions. 

Tex.—Diamond Ice & Cold Storage 
Co. v. Strube, 284 S.W. 935, 115 
Tex. 515. 


(2) Where original motion for new 
trial and amended motion were time¬ 
ly filed and motion for new trial was 
presented to court and overruled 
within statutory time after amended 
motion was filed, and appeal bond 
was filed in trial court within statu¬ 
tory time and transcript and state¬ 
ment of facts were filed in court of 
civil appeals within statutory time 
from order overruling motion, ef¬ 
fect of order overruling motion for 
new trial was to determine that mov¬ 
ant was entitled to file amended mo¬ 
tion and cured failure to obtain 
leave of court to file it, and there¬ 
fore all steps looking to perfecting 
of appeal were timely taken. 

Tex.—W. C. Turnbow Petroleum 
Corp. v. Fulton, 194 S.W.2d 256, 145 
Tex. 56. 

Hornsby Heavy Hardware Co. v. 
Prichard, Civ.App., 119 S.W.2d 410, 
error dismissed. 

(3) Where judgment was rendered 
on July 20, 1951, and trial court’s or¬ 
der stated that plaintiff’s amended 
motion for new trial was presented 
for hearing on Sept. 14, 1951, but, in 
absence of counsel for defendant, 
court recessed hearing, on its own 
motion, until Sept. 17, 1951, and, aft¬ 
er hearing on that date, trial court 
entered order overruling motion on 
Sept. 24, 1951, order sufficiently dis¬ 
closed that motion was timely pre- 

! sented, and appeal would not be dis¬ 
missed for want of jurisdiction. 

Tex.—Bindler v. Kimball, Civ.App., 
247 S.W.2d 933. 

Carrying case to subsequent term 

Where motion for new trial is sea¬ 
sonably filed, right to appeal from 
final judgment is not jeopardized by 
fact that motion is carried over and 
disposed of at a subsequent term. 
Tenn.—Mitchell v. Porter, 173 S.W. 

2d 443, 26 Tenn.App. 498. 
Continuance 

If there was motion for new trial 
which was duly continued to hear¬ 
ing, time within which appeal might 
be taken was from date of judg¬ 
ment entered on that motion. 

Ala.—Richards v. Williams,' 165 So. 
820, 231 Ala.-450. 

Disposition of motion within time 
allowed for its making 
That a motion for new trial was 
denied less than sixty days after en¬ 
try of judgment, so that it was not 
pending, at the expiration of that 
time, did not deprive appellant of the 
thirty days allowed for filing notice 
of appeal after entry of order deny¬ 
ing new trial. 

Cal.—Rainey v. Crowder, 21 P.2d 593, 
131 C.A. 562. 

Distinction between law and equity 
abolished 

The word "decision" as used in 
statute providing that when motion 
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for new trial is duly filed by either 
party within three days after ver¬ 
dict or "decision,” then time of per¬ 
fecting appeal shall not begin to run 
until entry of order overruling or 
sustaining motion for new trial, 
means the trial court’s last act, that 
is, the judgment, and the legislature 
intended to abolish distinction be¬ 
tween law cases and chancery cases 
in reference to the beginning of the 
running of the time for perfecting 
appeals, and hence in both classes of 
cases where a motion for new trial 
is necessary or proper and a motion 
for new trial is filed within three 
days, time for perfecting an appeal 
does not begin to run until the over¬ 
ruling of the motion for a new trial. 
Ohio.—State ex rel. Squire v. Winch, 

23 N.E.2d 642, 62 Ohio App. 161, af¬ 
firmed Cullen v. Schmit, 30 N.E.2d 

994, 137 Ohio St. 479. 

“Duly filed” motion 

(1) In determining whether a mo¬ 
tion for new trial has been duly filed 
within statute providing that in such 
case the time for perfecting appeal 
shall not begin to run until entry of 
ruling on the motion, a trial is a ju¬ 
dicial examination of whatever legal 
and factual issues may be involved 
in a controversy, and, as defined by 
statute, a new trial is a reexamina¬ 
tion in the same court of an issue of 
fact after a verdict by a jury, or re¬ 
port of a referee or master, or a deci¬ 
sion by the court. A motion for a 
new trial is duly filed only when, if 
granted, it would result in a reexam¬ 
ination of the issues of fact present¬ 
ed by the pleadings. So where trial 
court took evidence from jury and 
rendered judgment for defendant at 
conclusion of all evidence, plaintiff’s 
motion for new trial within statu¬ 
tory time thereafter, which sought a 
reexamination of the facts as well as 
the law, was duly filed within stat¬ 
ute. 

Ohio.—Cullen v. Schmit, 30 N.E.2d 

994, 137 Ohio St. 479. 

(2) The word "decision,” in stat¬ 
ute providing that time for perfect¬ 
ing appeal shall not begin to run un¬ 
til entry of ruling on a motion for 
new trial duly filed within statutory 
time after verdict or "decision,” is 
used in its broad generic sense of a 
final determination of the rights of 
the parties in the action and applies 
both to an action at law and a suit 
in chancery. 

Ohio.—Cullen v. Schmit, supra, 

(3) The statute providing that 
when motion for new trial is “duly" 
filed within designated time after 
verdict or decision, time for perfect¬ 
ing appeal shall not begin to run un¬ 
til entry of ruling on the motion, 
does not mean that motion for new 
trial may properly be filed in all 
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cases, since the word “duly” pro¬ 
vides a limitation. 

Ohio.—Tresemer v. Gugle, 42 N.E.2d 
712, 70 Ohio App. 409. 

(4) In determining whether motion 
for new trial was duly filed, the con¬ 
trolling consideration was whether 
motion for new trial was proper, au¬ 
thorized, or effective in the circum¬ 
stances. 

Ohio.—Frederick v. Snider Bldg. Co., 
69 N.E.2d 88, 78 Ohio App. 84. 

(5) Motion for new trial held duly 
filed. 

Ohio.—Frederick v. Snider Bldg. Co., 
supra—Torto v. New York Cent. R. 
Co., 41 N.E.2d 742, 68 Ohio App. I 
415. 

Entry of judgment before the un¬ 
successful party sought leave to file 
a motion for new trial did not pre¬ 
vent review on error after motion 
for new trial was denied. 

Colo.—Neighbors of Woodcraft v. 
Hildebrandt, 45 P.2d 899, 96 Colo. 
552. 

If no finding or decision is made by 
chancellor and court merely enters a 
decree containing its finding, deci¬ 
sion, and judgment, appellant may 
file a motion for new trial, and in 
such case the time for notice of ap¬ 
peal will run from the overruling of 
motion for new trial. 

Ohio.—Eagle Savings & Loan Ass’n 
v. Hucke, 53 N.E.2d 537, 73 Ohio 
App. 1. 

Journal entry 

(1) ‘'Finding” of the court dispos¬ 
ing of a motion for a new trial, filed 
with the clerk and entered on the 
appearance docket as such “finding” 
and not journalized, did not com¬ 
mence the running of time for appeal 
from overruling of motion for new 
trial, but such period began to run 
only from time such order was put 
in form of a journal entry approved 
by court and duly filed in office of 
clerk of courts. 

Ohio.—Schenley v. Kauth, 113 N.E.2d 
625, 160 Ohio App. 109. 

(2) Journalization of chancellor’s 
findings of fact and conclusions of 
law constitutes his “decision” with¬ 
in statute providing that, when mo¬ 
tion for new trial is duly filed with¬ 
in three days after decision, time of 
perfecting appeal shall not begin to 
run until entry of order overruling 
or sustaining the motion. 

Ohio.—Eagle Savings & Loan Ass’n 
v. Hucke, 53 N.E.2d 537, 73 Ohio 
App. 1. 

(3) Where probate court decision, 
rendered on June 19th, was not car¬ 
ried into journal entry until July 2nd 
motion for new trial, filed on July 
2nd and overruled on July’ 23rd, and 
notice of appeal, filed on August, 6, 
were timely. 

Ohio.—In re Hardin's Estate, App., 
45 N.E,2d 325. , 
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Motion addressed to interlocutory or- I 
der 

A petition for rehearing filed with¬ 
in thirty days after entry of an in¬ 
terlocutory order refusing to vacate 
an order appointing ancillary receiv¬ 
ers tolled the statute limiting the 
time for appeals, so that a petition 
for appeal filed thirty days after en¬ 
try of an order denying motion for 
rehearing, although sixty-two days 
after entry of the interlocutory or- i 
der sought to be appealed from, was 
timely. 

U.S.—Mitchell v. Maurer, C.C.A.Cal., 
67 F.2d 286. 

Motion authorized by law 

Where motion for new trial, au¬ 
thorized by law, is made within time, 
judgment entered and on which oth¬ 
erwise execution might issue is not 
“final” until motion is disposed of, 
and period for appeal does not begin 
to run until motion for new trial is 
denied. 

Mont.—Davis v. Bell Boy Gold Min. 
Co., 54 P.2d 563, 101 Mont. 534. 

Motion discretionary or defective 
! Cl) Although the motion or peti¬ 
tion is not a matter of right or is in¬ 
formal, the time is tolled if the 
court in fact considers or entertains 
it. 

U.S.—Larkin Packer Co. v. Hinder- 
liter Tool Co., C.C.AOkl., 60 F.2d 
491. 

(2) So, it has been held, that a fil¬ 
ing of notice of intention to prose¬ 
cute a bill of exceptions within sev¬ 
en days after decision on a motion 
for new trial was timely, although 
the motion was not supported by af¬ 
fidavits as required, such failure not 
rendering the motion void ab initio. 
R.I.—Sheltra v. O’Rourke, 154 A. 563, 

51 R.I. 317. 

3 C.J. p 1051 note 9 [c]. 

(3) Where affidavits have been filed 
showing that a notice of intention to 
move for a new trial was properly 
served by mail, and the notice of ap¬ 
peal from the judgment was filed 
within due time after the disposition 
of the motion for a new trial, the 
appeal will not be dismissed on the 
ground that the notice of appeal was 
filed too late, notwithstanding the 
contention that the notice of inten¬ 
tion to move for a new trial was not 
properly served and filed. 

CaL—North Confidence Mining & De¬ 
velopment Co. v. Fitch, 223 P. 974, 
193 C. 336. 

(4) A notice of motion for new 
trial, with defect in signature waiv¬ 
ed by the parties, suspends running 
of limitations as affecting appeal. 

Cal.—Leake v. City of Venice, 185 P. 

424, 43 C.A 568. 

Nonmoving and. mm o titled parties j 
(1) In a mechanics' lien foredo- j 
sure action, new trial proceedings j 
instituted by the contractor and sure- j 
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ty extended the time withm which 
nonmoving owners could appeal. 
Cal.—Meda v. Lawton, 7 P.2d ISO, 

214 C. 588. 

(2) Failure to serve notice of in¬ 
tention to move for new trial on one 
of two plaintiffs did not present a 
case, where there was no initiation 
of a new trial proceeding so as to 
prevent appeal within thirty days of 
the order denying it. 

Cal.—Peak v. Key System Transit 

Co.. 248 P. 676, 199 Cal. 212—In re 

Nutt’s Estate, 181 P. 661, 180 C. 

419. 

(3) Where defendant served notice 
of intention to move for new trial 
on plaintiff, but not on codefend¬ 
ants, motion for new trial was pend¬ 
ing, and appeal after sixty days 
from judgment was in time. 

Cal.—Burke v. Dillingham, 258 P. 627, 

84 C.A. 736. 

(4) Where defendant filed notice 
of appeal from judgment, but was 
never notified in writing by plaintiff 
of entry of order denying his motion 
for new trial and he never in writ¬ 
ing or by oral stipulation waived 
such notice, trial court erred in grant¬ 
ing plaintiff’s motion to terminate 
proceedings on appeal; and if affi¬ 
davit filed in support of plaintiff's 
motion to terminate proceedings on 
appeal and served on defendant con¬ 
stituted the requisite statutory no¬ 
tice of entry of order denying de¬ 
fendant's motion for new trial, the 
entry less than ten days after serv¬ 
ice of such affidavit on defendant of 
an order terminating proceedings on 
appeal was nevertheless erroneous. 
Cal.—Neusted v. Skernswell, 126 P.2d 

371, 52 C.A 2d 366. 

(5) The prevailing party on a mo¬ 
tion for new trial is not required to 
give his adversary notice that motion 
for new trial has been determined in 
order to start the time for an appeal 
to run, and the giving of such a no¬ 
tice will not extend the time for an 
appeal beyond the ninety days from 
the date of ruling on the motion. 
Utah.—Ballard v. Salt Lake & Utah 

R. Corp., 117 P.2d 291, 101 Utah 42. 

(6) Words “noted on the docket 
and entered of record,” in statute 
providing that an appeal may be tak¬ 
en by giving notice within two days 
after judgment overruling motion for 
new trial, which shall be “noted on 
the docket and entered of record,” re¬ 
ferred to notice of appeal and not to 
order overruling motion for new tri¬ 
al. 

Tex.—Boren v. Cert's Trust Estate, 

Civ.App., 145 S.W.2d 627. 

Order of remittitur 

(1) Order requiring remittitur 
within ten days as condition for over¬ 
ruling motion for new trial became 
appealable upon expiration of ten- 
day period granted plaintiff to make 
his choice as to remittitur, and plain- 
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tiff’s appeal, within ten days after 
expiration of ten-day period for re¬ 
mittitur, was timely and proper ap¬ 
peal from order of court sustaining 
defendant's motion for new trial. 

Mo.—Wicker v. Knox Glass Asso¬ 
ciates, 242 S.W.2d 566, 362 Mo. 614 
—Steuernagel v. St. Louis Public 
Service Co., 238 S.W.2d 426, 361 Mo. 
1066. 

(2) Where trial court’s conditional 
order of remittitur was made eighty- 
eight days after motion for new trial, 
and plaintiff entered remittitur as 
ordered on ninety-first day, and on 
same day court overruled motion for 
new trial, the motion for new trial 
was timely passed on and the condi¬ 
tional order was a final order and 
permission to withdraw remittitur 
as entered would not be granted. 

Mo.—McCinley v. St. Louis Public 
Service Co., 239 S.W.2d 321. 
Overruling motion by order nunc pro 
tunc 

A motion for a new trial suspends 
the effect of the judgment until filing 
of an order denying the motion, and 
an appellant cannot be deprived of 
his right of appeal by the entry of 
such order nunc pro tunc. 

Wash.—Beeves v. Wilson, 177 P. 825, 
105 Wash. 31S. 

Premature signing of judgment 

The time allowed for perfecting 
an appeal begins to run only from 
the day a motion for new trial is de¬ 
nied, notwithstanding premature 
signing of judgment. 

La.—Ball v. Campbell, 62 So.2d 621, 
222 La. 399. 

Presumption 

A party is presumed to know the 
record of the case and if such rec¬ 
ord discloses a ruling on a motion 
for new trial, he is presumed to 
know that fact regardless of his ac¬ 
tual knowledge or lack of knowledge 
in the matter, so that when trial 
judge takes a motion under advise¬ 
ment and decides it in absence of 
parties, the date of entry in the min¬ 
ute book becomes date on which time 
for an appeal starts to run; and the 
entry in minute book of ruling on 
motion for new trial is presumed to 
be correct for purpose of fixing date 
on which time for an appeal from 
such motion starts to run, since it is 
an entry required by the statute to 
be made by clerk of the district 
court. 

Utah.—Ballard v. Salt Lake & Utah 
R. Corp., 117 P.2d 291, 101 Utah 
42. 

Bight of appeal 

Motion for new trial, timely filed, 
may extend time in which appeal 
may be taken or statement of facts 
filed, but does not suspend the right 
to appeal until disposition is made 
of the motion. 

Wash.—Fair view Lumber Co. v. Ma- 
kos, 265 P.2d 837. 


Successive applications 

(lj Where motion for a new trial 
is denied and judgment entered ac¬ 
cordingly, conformably to law, and 
thereafter a petition for a new trial 
on the ground of newly discovered 
evidence is filed and new trial over¬ 
ruled, the statutory period for appeal 
runs from the entry of judgment on 
the original motion and not from the 
time the petition is denied. 

Ohio.—Neth v. Neth, 200 N.E. 517, 51 
Ohio App. 267. 

(2) "Where motions for new trial 
had been properly filed before ref¬ 
eree and overruled, a further mo¬ 
tion for new trial filed after confirma¬ 
tion by court of referee’s report was 
not “duly filed” and did not toll stat¬ 
ute with respect to time for filing 
notice of appeal. 

Ohio.—Bennett v. Dayton Memorial 
Park & Cemetery Ass’n, 93 N.E.2d 
712, 87 Ohio App. 123, 125, 88 Ohio 
App. 98. 

Successive judgments, motions, or 
orders 

(1) Where the court of civil ap¬ 
peals successively vacates judgments 
and substitutes different valid judg¬ 
ments against the party, it is only 
when the jurisdiction of the court 
has terminated by overruling the 
party’s motion for rehearing as to 
the last such judgment that the pe¬ 
riod for him to petition for error be¬ 
gins to run. 

Tex.—Bain Peanut Co. of Texas v. 
Pinson & Guyger, 34 S.W.2d 1090, 
119 Tex. 572. 

(2) In the absence of a new ruling 
or different disposition by the court 
of civil appeals, the time for filing a 
writ of error runs from the overrul¬ 
ing of the original motion for rehear¬ 
ing. 

Tex.—Henningsmeyer v. First State 
Bank of Conroe, 195 S.W. 1137, 109 
Tex. 116, rehearing denied 201 S.W. 
652, 109 Tex. 116. 

Tribble v. Uvalde Co., Com.App., 
300 S.W. 23. 

(3) Where appellate court in re¬ 
sponse to first motion for rehearing 
made at least two new rulings in 
second opinion and second motion for 
rehearing assigned error with respect 
to questions decided in new opinion 
and reiterated assignments made in 
first petition for rehearing, and there 
was nothing in record suggesting 
that second petition was filed as a 
means of securing an extension of 
time for filing of application for 
writ of error, application for writ of 
error made more than thirty days 
after first motion for rehearing was 
overruled but within thirty days aft¬ 
er second motion was overruled was 
within time. 

Tex.—Bruni v. Vidaurri, 166 S.W.2d 
81, 140 Tex. 138. 

(4) The petition for writ of error 
to review a judgment of the court of 
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civil appeals must be filed within 
thirty days after the overruling of 
the original motion for rehearing in 
the court of civil appeals, regardless 
of pendency of an application in that 
court for permission to file a second 
motion for rehearing. 

Tex.—Smith v. Patton, Com.App., 241 
S.W. 109. 

Texas Employers' Ins. Ass'n v. 
Texas & P. By. Co., Civ.App., 129 
S.W.2d 746, error dismissed, judg¬ 
ment correct. 

(5) Second motion for rehearing 
or new trial cannot be used by plain¬ 
tiff in error to secure an extension 
of time to complain of a previous de¬ 
termination. 

N.D.—Miller v. Thompson, 153 N.W. 
390, 31 N.D. 147. 

Tex.—National Compress Co. v. Ham¬ 
lin, 269 S.W. 1024, 114 Tex. 375. 

Texas & P. By. Co. v. Perkins, 
Com.App., 48 S.W.2d 249. 

(6) Where motion for new trial 
was overruled July 23, 1917, and 
judgment was regularly entered on 
that day, a writ of error, sued out 
Oct. 6, 1919, was too late, although 
the record contained an order dated 
Oct. 8, 1917, denying a motion for a 
new trial, there being nothing in the 
record to show why the last order 
was entered. 

Colo.—Kobey v. Gottstein, 194 P. 615, 
69 Colo. 296. 

(7) But, where, after verdict on 
special issues and cross motions for 
judgment, plaintiff moved for new 
trial, and, on a later order disposing 
of the whole case, again made motion 
for new trial, notice of appeal from 
the order overruling the second mo¬ 
tion for new trial, made after judg¬ 
ment was rendered, gave the appel¬ 
late court jurisdiction, although 
made more than two days after en¬ 
try of verdict. 

Tex.—De Leon v. Longoria, Civ.App., 
4 S.W.2d 222. 

(8) Moreover, an application for 
writ of error, filed within thirty days 
after the court of civil appeals over¬ 
ruled a motion for rehearing, filed by 
defendant in error within fifteen days 
after overruling of a like motion by 
plaintiff in error, has been held time¬ 
ly. 

Tex.—Texas & P. By. Co. v. Perkins, 
supra. 

(9) Where judgment appealed 
from is set aside or avoided for lack 
of findings to support it and case is 
remanded with directions to enter 
findings, conclusions, and new judg¬ 
ment, times for new appeal and set¬ 
tlement of bill of exceptions run 
from time of entry of new judgment. 
Utah.—Openshaw v. Young, 152 P.2d 

84, 107 Utah 399. 

(10) Filing of a motion to certify 
case to supreme court does not ex¬ 
tend the time for filing an applica¬ 
tion for a writ of error, since time 
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time limit on this account, 22 although it is other- feet a motion for a new trial, or petition for re¬ 
wise, of course, where the motion, notice, or the hearing considered and disposed of as such. 23 
like, whatever it is styled, is in substance and ef- 


for filing such application begins 
with the overruling of the motion 
for rehearing. 

Tex.—Wilson Independent School 

Dist. v. Weaver, 187 S.W.2d 221, 143 
Tex. 530. 

(11) Motions for new trial of ac¬ 
tion in district court, on ground that 
verdict was contrary to undisputed 
evidence and judgment was contrary 
to law, were insufficient to serve as 
assignments of error because of their 
generality, but were not nullities and 
motions and orders overruling them 
were sufficient to constitute statu¬ 
tory predicate for filing of appeal 
bond within thirty days after over¬ 
ruling of motion. 

Tex.—Neely v. Tarrant County, 124 
S.W.2d 101, 132 Tex. 357, answers 
to certified questions conformed to, 
Civ.App., 125 S.W.2d 659. 
Sufficiency of grounds for motion 
An appeal from judgment for de¬ 
fendant on answers to interrogato¬ 
ries notwithstanding general verdict 
for plaintiff will not be dismissed 
because not taken in time, in that 
new trial was based on insufficient 
reasons, and therefore not to be 
counted in computing limitations. 
Ind.—Akers v. Louisville & Southern 
Indiana Traction Co., 127 N.E. 297, 
73 Ind.App. 290. 

To file transcript 

Under Special Practice Act, an ap¬ 
pellant has ninety days from date on 
which motion for new trial was over¬ 
ruled in which to file transcript in 
appellate court. 

Tex.—Pittman v. City of Wichita 
Falls, Civ.App., 117 S.W.2d 491. 
Trial errors 

(1) Where motion for new trial 
complained of trial errors, appeal 
which was not filed within two 
months after judgment, but which 
was filed within two months after 
order overruling motion for new tri¬ 
al, would not be dismissed. 

Kan.—In re Harris’ Estate, 201 P.2d 
1062, 166 Kan. 368—McCarty v. Mc¬ 
Carty, 182 P.2d 881, 163 Kan. 427. 

(2) 'Where appeal from a judg¬ 
ment is not perfected within two 
months, the judgment is not open to 
appellate review, but trial errors 
which have been pressed on the at¬ 
tention of the trial court in a motion 
for new trial may be reviewed where 
appeal from adverse ruling on such 
motion is perfected in time. 

Kan.—Heniff v. Clausen, 121 P.2d 196, 

154 Kan. 717. 

Useful purpose 

Privilege of filing a motion for a 
new trial may not be denied if the 
motion serves any useful purpose. 
Ohio.—Western Union Telegraph-Co. 


v. Dixie Terminal Co., 17 N.E.2d 
954, 59 Ohio App. 305. 

Waiver of discontinuance 

Agreement by counsel, that mo¬ 
tion for new trial which had been 
filed months previously should be 
amended and ruled on at earliest 
possible moment without oral argu¬ 
ment, was waiver of discontinuance 
of such motion and hence time limit 
in which appeals could be taken was 
thereby suspended. 

Ala.—Sovereign Camp, W. O. W., v. 
Thompson, 174 So. 761, 234 Ala. 
216. 

22. Ala.—Woods v. Allison Lumber 
Co., 74 So.2d 486, 261 Ala. 286— 
Collins Paving Co. v. Holseapple, 
128 So. 599, 221 Ala. 308. 

Cal.—Alvarado v. Stanton, 267 P. 313, 
204 Cal. 172. 

Arthur v. City of Los Angeles, 
App., 301 P.2d 286—Leplat v. 
Wiles, 140 P.2d 43, 60 C.A.2d 83. 
Fla.—Wolf v. Cleveland Elec. Co., 58 
So.2d 153—Lauderdale by the Sea 
Development Co. v. Lauderdale 
Surf & Yacht Estates, 37 So.2d 364, 
160 Fla. 929, 10 A.L.R.2d 1072— 
Parradee v. Steed, 173 So. 842, 127 
Fla. 769—Palmer v. Gulf Fertilizer 
Co., 172 So. 488, 127 Fla 61. 

Mo.— Corpus Juris quoted in State 
May Department Stores v. Haid, 
38 S.W.2d 44, 57, 327 Mo. 567- 
Ford v. Ford, 24 S.W.2d 990. 

Corpus Juris Secundum cited in 
Reichardt Motor Co. v. Standard 
Accident Ins. Co., 179 S.W.2d 112, 
115, 237 Mo.App. 902—Wyoma 

Leather Co. v. Modern Hat & Cap 
Mfg. Co., App., 67 S.W.2d 815. 

Pa.—In re Core’s Estate, 174 A 9, 
113 PaSuper. 388—Real Estate & 
Mortgage Co. v. Duquesne Light 
Co., 99 PaSuper. 222. 

Utah.—Sorenson v. Korsgaard, 27 P. 

2d 439, 83 Utah 177. 

Wash.—In re Burkhart’s Estate, 72 P. 

2d 1036, 192 Wash. 136. 

3 C.J. p 1053 note 11 [a]-[c], p 1054 
note 13. 

Application for writs of certiorari 
and prohibition 

La.—Jay v. United Packinghouse 
Workers of America, Local No. 
1095, C. I. O., App., 34 So.2d 526. 
Motion or petition for rehearing 
Fla.—In re Lee’s Estate, 90 So.2d 290 
—Counne v. Saffan, 87 So.2d 586. 

Motion to quash execution 
Mo.—O’Neal v. Milburn, 112 S.W.2d 
124. 

Motion to quash service of summons 
Ohio.—Pickwick Holding Co. v. Wal¬ 
lace, App., 129 N.E.2d 530, appeal 
dismissed 112 N.E.2d 336, 159 Ohio 
St. 421. 


Motion In arrest of judgment 

(1) Motion m arrest of judgment 
does not serve to extend time for ap¬ 
peal. 

Ind.—Zimmerman v. Zumpfe, 33 N.E. 
2d 102, 218 Ind. 476. 

(2) Although, under a statute pro¬ 
viding that appeals must be taken 
within a stated time after the ren¬ 
dition of judgment, a motion for a 
new trial seasonably filed after judg¬ 
ment is rendered suspends the time 
for taking an appeal until the motion 
has been overruled, motion in arrest 
of judgment made after the judg¬ 
ment does not postpone the time. 
Ind.—Joyce v. Dickey, 3 N.E. 252, 104 

Ind. 183—Blaemire v. Barnes, 91 
N.E. 232, 173 Ind. 657. 

Pittsburgh, etc., R. Co. v. John¬ 
son, 93 N.E. 683, 95 N.E. 610, 49 
Ind.App. 126. 

(3) Where defendants by filing ob¬ 
jections to rendition of judgment 
were asking court to refuse to enter 
judgment, the objections were in fact 
a motion in arrest of judgment, so 
that defendants’ subsequent motion 
for a new trial was a nullity and did 
not extend time for filing of appeal. 
Ind.—Grider v. Titus, 80 N.E.2d 570, 

118 Ind.App. 473. 

Nature of determination or disposi¬ 
tion on which motion based 
App’eal time was not extended by a 
motion for new trial after judgment 
on a voluntary dismissal of a cross 
complaint, other issues being deter¬ 
mined and proceedings on dismissal 
of the cross complaint not constitut¬ 
ing trial. 

Ind.—Wisconsin Lumber & Coal Co. 
v. Wall, 162 N.E. 63, 96 Ind.App. 
465. 

23. U.S.—Davis v. Livingston, C.C. 
A.Cal., 13 F.2d 605. 

Iowa.—Morrow v. Goodell, 68 N.W.Sd 
916, 246 Iowa 982—Home Sav. Bank 
of Slater v. Klise, 216 N.W. 109, 
205 Iowa 1103. 

Mo.—In re Franz’ Estate, 221 S.W. 
2d 739, 359 Mo. 362. 

Richards Brick Co. v. Wright, 
App., 82 S.W.2d 274. 

Ohio.—Geiger v. American Seeding 
Mach. Co., 177 N.E. 594, 124 Ohio 
St. 222, 79 AL.R. 614. 

Okl.—Dailey v. Sawatzky, 211 P.2d 
798, 202 Okl. 194. 

3 C.J. p 1051 note 10 [m]. 

Motion to reopen judgment 

(1) A motion to reopen judgment 
has been held to defer or suspend the 
time limited for filing of appeal un¬ 
til after decision of motion. 

Conn.—Peerless Soda Fountain Serv¬ 
ice Co. v. Savin, 166 A 386* 117 
Conn., 1—Equitable , Trwst Co, jst 
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However, the motion or application for new trial, 
rehearing, or the like must have been made or the 
requisite steps, specified by statute, looking to its 
inception, must have been taken in the time and i 


manner required for that purpose, and, if not made 
or taken until later, or if made in some different 
manner, so that it is a nullity, does not affect the 
time within which appeal will lie; 24 where pro- 


New Tork v. Plume, 103 A. 940, 92 
Conn. 649. 

(2) Thus an appeal filed within 
two weeks from denial of motion to 
reopen judgment to permit introduc¬ 
tion of further evidence was timely. 
Conn.—Peerless Soda Fountain Serv¬ 
ice Co. v. Savin, supra. 

24. Ariz.—Baldwin v. Shumway, 236 
P.2d 468, 72 Ariz. 399. 

Cal.—Reeves v. Reeves, 209 P.2d 937, 
34 C.2d 355—Litvinuk v. Litvinuk, 
162 P.2d 8, 27 C.2d 38—Pioneer 
Cleaners & Dyers v. Miller, 36 P. 
2d 622, 1 C.2d 674—Lawson v. 
Guild, 10 P.2d 459, 215 C. 378. 

PaJhlka v. McCormick, 267 P.2d 
390, 123 C.A.2d 763—Kientz v. Har¬ 
ris, 257 P.2d 41, 117 C.A2d 787- 
Costa v. Regents of University of 
Cal., 229 P.2d 867, 103 C.A.2d 491 
—King v. Wilson, 225 P.2d 270, 101 
C.A.2d 242—Burdge v. Gould, 120 
P.2d 903, 49 C.A.2d 65—Busing v. 
Moore, 2 P.2d 841, 116 C.A. 465— 
Isleton Canning Co. v. Superior 
Court in and for City and County 
of San Francisco, 286 P. 447, 104 C. 
A. 687—Steward v. Spano, 255 P. 
532, 82 C.A 306—Smith v. Questa, 
207 P. 1036, 58 C.A. 1—Miller v. 
Powell, App., 199 P. 857—Bates v. 
Ransome-Crummey Co., 184 P. 39, 
42 C.A. 699—Pacific Light & Pow¬ 
er Corporation v. Kauffman, 179 P. 
452, 39 C.A. 499. 

Fla.—City of Orlando v. Hewitt, 110 
So. 874, 92 Fla. 933. 

Ind.—Gray v. Gray, 176 N.E. 105, 202 
Ind. 485. 

Rich v. Public Service Co., 110 
N.E.2d 907, 123 Ind.App. 331—Car¬ 
per v. Peter & Burghard Stone Co., 
8 N.E.2d 1020, 104 Ind-App. 191— 
Williamson v. Von Hake, 115 N.E. 
337, 64 Ind.App. 137. 

La.—Jay v. United Packinghouse 
Workers of America, Local No. 
1095, C. L O., App., 34 So.2d 526. 
Miss.—Mutual Health & Benefit 
Ass’n v. Cranford, 156 So. 876, 173 
Miss. 152. 

Mo.—Woods v. Cantrell, 201 S.W.2d 
311, 356 Mo. 194—Ford v. Ford, 24 
S.W.2d 990. 

McPike v. St. Louis County Bank, 
App., 193 S.W.2d 962. 

Neb.—Powell v. Van Donselaar, 68 N. 
W.2d 894, 160 Neb. 121—Ehlers v. 
Neal, 28 N.W.2d 558, 148 Neb. 697. 
Ohio.—Federal Telephone & Radio 
Corp. v. Wysong, 116 N.E.2d 606, 
* 94 Ohio App. 557, appeal dismissed 
fcttfcfcS&2d 842, 160 Ohio St. 272— 
- Waitosesett v. Young, 77 N.E.2d 102, 
81 Ohio Ajpps 21—Morrison v. Bak- 
■ ear, App* 58 N.E.2d 711—Eagle 
Savings & Loan Ass’n v. Hucke, 53 
NJ5L2d 537,. 73 Ohio App. 1. 


Okl.—Manos v. Leche, 236 P.2d 693, 
205 Okl. 213—Rorem v. Bodine, 62 
P.2d 630, 178 Okl. 235—Funk v. 
Payne, 61 P.2d 634, 178 Okl. 45— 
Shawnee Commercial College v. Ay- 
delotte, 38 P.2d 579, 170 Okl. 15. 

S.D.—Irwin v. Seeman, 176 N.W. 652, 
42 S.D. 574. 

Tenn.—Chattanooga Dayton Bus Line 
v. Lynch, 9 Tenn.App. 129. 

Tex.—National Consol. Bond Corp. v. 
Burks, 132 S.W.2d 851, 134 Tex. 
236—Peurifoy v. Wiebusch, 82 S. 
W.2d 624, 125 Tex. 207. 

Rogers v. Potter, Civ.App., 281 
S.W.2d 377, error dismissed—First 
Nat. Bank of Bryan v. Roberts, 
Civ.App., 280 S.W.2d 788, error re¬ 
fused no reversible error—Denton 
County v. Lowrey, Civ.App., 156 S. 
W.2d 546—Texas Employers’ Ins. 
Ass’n v. Texas & P. Ry. Co., Civ. 
App., 129 S.W.2d 746, error dis¬ 
missed, judgment correct—Nation¬ 
al Consol. Bond Corp. v. Burks, 
Civ.App., 114 S.W.2d 280, affirmed 
132 S.W.2d 851, 134 Tex. 236. 
Utah.—Ballard v. Salt Lake & Utah 
R. Corp., 117 P.2d 291, 101 Utah 42 
—First Nat. Bank v. Nielsen, 20S 
P. 522, 60 Utah 227. 

Wash.—Canzler v. Mammoliti, 245 P. 
2d 215, 40 Wash.2d 631—Sitko v. 
Rowe, 79 P.2d 688, 195 Wash. 81. 

3 C.J. p 1051 note 9. 

Amended motion for new trial 

(1) Amended motion for new trial 
which was not passed upon within 
forty-five days after filing could not 
support appeal in the absence of a 
written agreement of the parties to 
postpone determination of motion to 
a later date. 

Tex.—Peurifoy v. Wiebusch, 82 S.W. 
2d 624, 125 Tex. 207. 

(2) Such motion filed without leave 
of court fifteen days after judgment 
was entered and shown to have been 
presented by docket entry dated two 
days later, but with no determina¬ 
tion thereof by the court and no 
agreement of the parties for exten¬ 
sion of time for its determination, 
could not be looked to in order to de¬ 
termine appellate jurisdiction under 
provisions of statute. 

Tex.—National Consol. Bond Corp. v. 
Burks, Civ.App., 114 &W.2d 280, af¬ 
firmed 132 S.W.2d 851, 134 Tex. 236. 

(3) Where amended motion for new 
trial, not filed until five days after 
original motion, if conceded to be 
timely filed, was overruled by opera¬ 
tion of law, order dismissing appeal 
was proper. 

Tex—National ConsoL Bond Corp. v. 
Burks, supra. 

(4) Where trial court’s docket con¬ 
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tained notation that amended motion 
for new trial was presented at a date 
twenty-seven days after rendition of 
judgment, notation would not be con¬ 
strued as implying that trial judge 
had granted leave to file amended 
motion. 

Tex—National Consol. Bond Corp. v. 

Burks, supra. 

Appealability of denial of motion 

If time to appeal from judgment 
expires before seasonable commence¬ 
ment of new trial proceedings, the 
privilege of reviewing not only ter¬ 
minates as to the original judgment, 
order, or decree, but also denial of 
the motion is itself not appealable. 
Cal.—Lawson v. Guild, 10 P.2d 459, 

215 C. 378. 

Where the court extended the time 
for filing a motion for new trial, and 
the motion filed within the time fix¬ 
ed was denied, the time within which 
to perfect the appeal began to run 
from the denial of the motion. 
Wash.—O’Brien v. American Casual¬ 
ty Co., 107 P. 519, 57 Wash. 598. 

Extension by court of time for new 
trial 

Serving and filing of motion for 
new trial pursuant to extension 
granted by the trial court more than 
six months after entry of judgment 
does not suspend the time within 
which judgment becomes final for the 
purpose of appeal. 

Utah.—Minneapolis Threshing Mach. 

Co. v. Fox, 172 P. 699, 52 Utah 101. 

Mandatory requirements as to man¬ 
ner of making disregarded 

(1) Where a motion for new trial 
was not made in open court, it was 
held that the judgment, not being 
suspended thereby, became final for 
the purpose of appeal on the date on 
which it was entered, and that an 
appeal not prayed or granted until 
more than the statutory period there¬ 
after must be dismissed, the court in 
which the judgment was rendered 
being a court of continuous session. 
Ky.—Boyle v. Stivers, 58 S.W. 691, 

109 Ky. 253, 22 Ky.L. 793. 

(2) The statute requiring motion 
for new trial to be in writing and 
on file at the time it is presented to 
the court is mandatory, and, where 
not complied with, attempted appeal 
presents no issue on the merits. 

Okl.—Shawnee Commercial College v. 

Aydelotte, t 38 P.2d 579, 170 Okl. 15. 

Not necessary to move at first oppor¬ 
tunity . . 

(1) Appellant is not required, in 
order to have ihe benefit.of a post-i 
ponement of the period for appeal 
to file his motion .for a new trial 4 at 
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ceedings for such motion are duly initiated but 
not perfected within the time required so as to pro¬ 
duce a refusal by operation of law, the time for 
seeking an appeal commences to run from the ex¬ 


piration of the time allowed to act, as to the mo¬ 
tion, from the time of the original judgment or 
decree, or from some other time, whichever the 
law in such a situation refers to. 25 While an ap- 


the earliest possible opportunity but 
may, with like effect, wait until any 
later time within which the law au¬ 
thorizes the filing* of such motion, 
provided he does not wait beyond such 
time. 

Wash.—Bezich v. Columbia Ins. Co., 
12 P.2d 413, 168 Wash. 379. 

(2) Postponement of motion for 
new trial and of appeal until the 
ends of the periods allowed therefor 
did not require dismissal of appeal 
for want of diligence, where defend¬ 
ants’ first motion for new trial was 
made promptly but not acted on and 
the decree was entered without no¬ 
tice to defendants. 

U.S.—Moss v. Equitable Life Ins. Co. 
of Iowa, C.C.A.MO., 71 F.2d 795. 
Premature notice of intention to 
move for a new trial does not ren¬ 
der an appeal predicated thereon sub¬ 
ject to dismissal. 

Cal.—Bell v. Staacke, 30 P. 171, 137 
C. 307. 

Bight to move not controlling 

(1) The contention that, so long 
as defendant’s right exists to move 
for new trial or to vacate the judg¬ 
ment, it does not become final, can¬ 
not be sustained, since under Code 
Civ.Proc. §§ 659, 939, as amended by 
St. (1915) pp 201, 205, upon failure 
within sixty days after the entry of 
judgment either to appeal or to com¬ 
mence proceedings for new trial, the 
judgment becomes final. 

Cal.—Bates v. Ransom e-Crummey 
Co., 184 P. 39, 42 C.A. 699. 

(2) Where motion for new trial is 
seasonably made and considered by 
the judge, the time limited for ap¬ 
peal from judgment does not begin 
running until the motion is denied, 
but the right to make motion does 
not prevent the time running from 
entry of judgment if no motion is 
made or if it is made after the right 
to appeal is barred. 

U.S—Harris v. TJ. S., C.C.A.N.C., 72 
F.2d 982. 

Second motion 

A motion for a new trial filed at 
the judgment term, but of which the 
court had no knowledge until after 
the term had ended, was not aided 
by the action of the court in permit¬ 
ting a second motion to be filed aft¬ 
er the judgment term, where the 
court had no intention or purpose 
thereby to affect the earlier motion 
m any way. 

U.S.—Payne v. Garth, C.C.A.Neb., .285 
F. 301. 

Valid initiation of new trial proceed¬ 
ings as requisite 

The provision of -Code Civ.Proc.- $ 


939, that if proceedings for new 
trial are pending the time for ap¬ 
peal shall not expire until thirty days 
after entry of order therein, is lim¬ 
ited to cases where a new trial pro¬ 
ceeding is regularly initiated by the 
filing and service of notice of inten¬ 
tion, as required by 5 663. 

Cal.—In re Nutt’s Estate, 181 P. 661, 
180 C. 419. 

Motion to dismiss appeal for fail¬ 
ure to prosecute it until over two 
years after entry of original judg¬ 
ment cannot be sustained, even 
though judgment granting appellants’ 
petition for new trial was erroneous 
in absence of appeal from latter 
judgment. 

Ky.—Walters v. Jenkins’ Adm’r, 130 
S.W.2d 43, 279 Kv. 144. 

Motion filed in appellate court 

"Where trial was had in municipal 
court and appeal was taken on ques¬ 
tion of law to common pleas court 
and judgment was entered in that 
court, and motion for new trial was 
later filed, twenty days statutory 
period for filing of appeal to court 
of appeals began to run at time of 
filing of judgment, and not from 
time of entry of order overruling 
motion for new trial, since statute 
makes no provision for the filing of 
motion for new trial in an appellate 
court, and the filing of a motion for 
a new trial was of no consequence. 
Ohio.—Shaucet v. Davis, App.. 109 N. 
E.2d 20—Kromer v. Kear, App., 90 
N.E.2d 422, 86 Ohio App. 309, re¬ 
hearing denied 90 N.E.2d 711. 

Motion held not duly filed 
Ohio.—State ex rel. Longman v. 
Welsh, 13 N.E. 2d 119, 133 Ohio St. 
244. 

Noonan v. Noonan, App.. 42 N.E. 
2d 671—State ex rel. Johnson v. 
Wallace, 42 N.E.2d 202, 70 Ohio 
App. 329. 

25. Ala.—Richards v. Williams, 165 
So. 820, 231 Ala. 450—Folmar v. 
First Nat. Bank, 137 So. 777, 223 
Ala. 625—Stallings v. Clark, 117 
So. 467, 218 Ala. 31. 

Cal.—Gross v. Hazeltine, 273 P. 550, 
206 C. 130. 1 

Kraft v. Briggs, 59 P.2d 1044, 15 
C.A.2d 667—Kocher v. Fidelity & 
Deposit Co. v. Maryland, 30 P.2d 
535, 137 C.A. 474—Matthews v. 

Davison, 284 P. 672, 103 C.A. 346— 
Ferguson v. Fonner, 262 P. 337, 87 
C.A. 590—Vurpillat v. Vurpillat, 
200 P. 762, 53 C.A. 725. 

S.C.—Parks v. Blue Ridge Lumber 
Co., 170 S.E. 156, 170 S.G. 217. 
Tex.—-TJ. S. v. J. W. Bateson Coi, Civ. 

App., 278 S.W.24 320—Valley 

- Transit C Oi v. Lopez, Civ.App., 263 
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S.W.2d 830, error refused no re¬ 
versible error—Barrow v Lavine, 
Civ.App., 258 S.W.2d 167—Roberts 
v. Kenna, Civ.App., 241 S.W.2d 680 
—National Consol. Bond Corp. v. 
Burks, Civ App. 114 S.W.2d 2S0, 
affirmed 132 S.W.2d 851, 134 Tex. 
236. 

Postponement by parties 

Rule providing that motion for 
new trial must be determined with¬ 
in forty-five days after filing, unless 
decision is postponed by written 
agreement of parties, contemplates 
postponement to a fixed or certain 
date, and where parties’ agreement 
to postpone did not set a date, and 
motion was not sooner determined, 
motion was overruled by operation 
of law, forty-five days after filing 
and time for appeal was measured 
from date of the automatic overrule. 
Tex.—Moore v. Decuir, Civ.App., 286 
S.W.2d 471, error refused. 

Failure of court to pass on motion 

(1) Where trial court failed to de¬ 
termine timely motion for new trial 
within sixty days after filing of no¬ 
tice of intention to make motion, mo¬ 
tion was denied by operation of law 
on date of expiration of such time, 
and notice of appeal filed over thir¬ 
ty days after such date was too late. 
Cal.—California Adjustment Service 

v. Simpson, 147 P.2d 121, 63 C.A. 
2d 668—Burdge v. Gould, 120 P.2d 
903, 49 C.A.2d 65. 

(2) Where motion for new trial 
was denied by operation of law on 
Oct. 11, 1943, because of failure of 
court to pass on the motion, but 
court made an order on Oct. 19, 1943, 
denying the motion, notice of appeal 
filed on Nov. 16, 1943, was not within 
the thirty days after denial of mo¬ 
tion for new trial by the court or by 
operation of law, and appeal would 
be dismissed. 

Cal.—O’Brien v. Hannon, 156 P.2d 
774, 68 C.A.2d 399. 

(3) Where trial court failed to act 
on motion for new trial within sixty 
days after service of notice of entry 
of judgment, motion was denied by 
operation of law, and notice of ap¬ 
peal filed more than thirty days aft¬ 
er sixty-day period was too late, and 
appeal was dismissed, notwithstand¬ 
ing trial court filed a written order 
denying motion after sixty-day peri¬ 
od, since that order was merely sur¬ 
plusage. 

Cal.—Burdge v. Gould, supra. 

(4) Under statute providing that 
effect of failure of trial court to de¬ 
termine motion for new trial within 
sixty days after filing of notice of 
intention to make motion shall be do- 
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pellate court, having the power to grant a rehear¬ 
ing, may entertain a petition therefor, filed after 
the expiration of time for appeal, its consideration 
of the question whether a rehearing should be 
granted will not enlarge the time for appeal, if 


the petition is denied . 25 - 5 

Where the motion or application is useless, as 
lying by operation of law without action by the par¬ 
ties, or unauthorized, it does not have the effect 
of postponing the appeal period , 26 and this rule is 


nial of motion without further order 
of court, no entry in trial court is 
necessary to start running of thirty 
days’ time for appeal after expira¬ 
tion of time for determination of 
such, motion. 

Cal.—California Adjustment Service 
v. Simpson, supra. 

(5) Fact that trial court never 
formally denied appellants’ motion 
for new trial did not extend time for 
taking appeal. 

Wash.—In re Burkhart’s Estate, 72 P. 

2d 1036, 192 Wash. 136. 

(6) Motion for new trial, not there¬ 
tofore passed on, was denied by op¬ 
eration of law ninety days after it 
was filed and judgment thereupon be¬ 
came final, and order thereafter en¬ 
tered overruling motion for new tri¬ 
al had no effect for appeal purposes, 
so that notice of appeal filed fifteen 
days after judgment became final by 
operation of law was ineffective, even 
though filed within ten days after 
entry of order overruling motion for 
new trial. 

Mo.—Woods v. Cantrell, 201 S.W.2d 
311, 356 Mo. 194. 

Gockel v. Jenkins, App-, 210 S.W. 
2d 691—McPike v. St. Louis County 
Bank, App., 193 S-W.2d 961. 

Delay not waived 

Where motion for new trial came 
for hearing more than thirty days 
after rendition of judgment, and de¬ 
fendant objected to the court’s ju¬ 
risdiction to hear the motion, defend¬ 
ant’s agreement to continuance on 
which day motion was dismissed 
was not waiver of discontinuance so 
as to suspend time for taking of ap¬ 
peal. 

Ala —Cain v. Jefferson Standard Life 
Ins. Co., 150 So. 689, 227 Ala. 458. 
Written notice that motion for new 
trial was denied by operation of law 
was unnecessary to start running of 
time limit in which to appeal. 

Cal.—Kraft v. Briggs, 59 P.2d 1044, 
15 C.A2d 667. 

25.5 N.C.—North Carolina Utilities 
Commission v. Norfolk Southern 
Ry. Co. t 32 S.E.2d 346, 224 N.C. 762. 
Time for making application for re¬ 
hearing generally see infra § 1438. 
26 . Ala.—Cain v. Jefferson Standard I 
Life Ins. Co., 150 So. 689, 227 Ala. | 
458. 

Cal —Hall v. Hall, 267 P.2d 249, 42 C. 
2d 435—Reeves v. Reeves, 209 P.2d 
937, 34 C.2d 355—Gray v. Cotton, 
162 P. 1019, 174 C. 256. 

Richardson v. United Broth, of 
Carpenters and Joiners of Ameri¬ 
ca, 276 F.2d 636, 129 OA.2d 249— 


Lynch v. Holmstrand (Watson), 158 
P.2d 250, 69 C.A.2d 51—Hotel Park 
Central v. Security First Nat. Bank 
of Los Angeles, 59 P.2d 606, 15 C. 
A.2d 293. 

Kan.—Palmer v. Helmer, 157 P.2d 
531, 159 Kan. 647. 

Ohio.—Western Union Telegraph Co. 
v. Dixie Terminal Co., 17 N.E.2d 
954, 59 Ohio App. 305. 

Okl.—Goodkin v. Hough, 130 P.2d 93, 
191 Okl. 372—Smith v. McAfee, 94 
P.2d 904, 185 Okl. 541—Hoppe v. 
Bentley, 40 F.2d 678, 170 Okl. 377 
—Burton v. Graves, 273 P. 898, 135 
Okl. 35. 

3 C.J. p 1051 note 10 [o], p 1053 note 
11 [f]. 

Demurrer 

(1) Time within which to appeal 
from order overruling a demurrer to 
evidence cannot be extended by mak¬ 
ing order overruling demurrer one of 
grounds for new trial. 

Kan.—In re Badger’s Estate, 137 P. 
2d 198, 156 Kan. 734. 

(2) Time limit for taking appeals 
from ruling overruling demurrer to 
petition could not be extended by the 
subsequent filing of a motion for 
judgment on the pleadings, even if 
such motion could be construed to 
raise the question of the sufficiency 
of the petition. 

Kan.—Hendricks v. Wichita Federal 
Savings & Loan Ass’n, 131 P.2d 
889, 156 Kan. 124. 

(3) Under statute providing that 
an appeal shall be perfected within 
two months from date of judgment 
or order from which appeal is taken, 
appeal from order sustaining demur¬ 
rer to motion and application for re¬ 
vivor of judgment was dismissed, 
where trial court entered order sus¬ 
taining demurrer to motion and ap¬ 
plication on July 18, 1938, and no¬ 
tice of appeal was not served and 
filed until Nov. 14, 1938, notwith¬ 
standing that applicant filed motion 
for new hearing on ruling on de¬ 
murrer, which motion was overruled 
on Oct 28, 1938, since motion for 
new hearing was not permitted by 
the code. 

Kan.—Tarnstrom v. Olson, 95 P.2d 
352,150 Kan. 528. 

Summary final judgment, entered 
on determination that there is no 
genuine issue as to any material fact, 
is only reviewable by direct appeal 
td the supreme court, and the filing 
of a motion for rehearing or for a 
new trial is unauthorized and does 
not stay or toll the time for prose- 
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cuting an appeal from such judg¬ 
ment. 

Fla.—Weisberg v. Perl, 73 So. 2d 56. 
Degal questions 

Time for appeal from rulings on 
purely legal questions inherent in 
judgment of trial court cannot be ex¬ 
tended by mere filing of motion for 
new trial. 

Kan.—Turner v. Hartman, 284 P.2d 
607, 187 Kan. 178—Willey v. Gas 
Service Co., 281 P.2d 1092, 177 Kan. 
615—In re Harris’ Estate, 201 P. 
2d 1062, 166 Kan. 368—Cimarron 
Co-op. Equity Exchange v. Warner, 
200 P.2d 283, 166 Kan. 190—In re 
Kerrigan’s Estate, 194 P.2d 473, 165 
Kan. 245—McCarty v. McCarty, 182 
P.2d 881, 163 Kan. 427—In re Ach- 
enbach’s Estate, 139 P.2d 407, 157 
Kan. 292. 

New trial not prerequisite to review 
Where an application for a new 
trial is not prerequisite to review by 
appeal, the filing of a motion for a 
new trial does not have the effect of 
extending the statutory period pre¬ 
scribed for the giving of notice of 
appeal. 

Mont.—State ex rel. Reid v. District 
Court of Second Judicial Dist., 255 
P.2d 693, 126 Mont. 489. 

Unnecessary motion 

(1) Whenever the motion for new 
trial is unnecessary to present on 
review the ruling or determination 
complained of, such motion does not 
postpone the time for taking an ap¬ 
peal. 

Kan.—Heilman v. Heilman, 299 P- 
2d 601, 180 Kan. 116—Turner v. 
Hartman, 284 P.2d 607, 178 Kan. 
178—Colyer v. Wood, 283 P.2d 398, 
178 Kan. 5—Willey v. Gas Service 
Co., 281 P.2d 1092, 177 Kan. 615— 
Steinmeyer v. Barnett, 239 P.2d 
827, 172 Kan. 215—Wilcox v. Wil¬ 
cox, 178 P.2d 233, 162 Kan. 582— 
Robbins v. Kansas City, 163 P.2d 
630, 160 Kan. 425—Stinson v. Mc¬ 
Connell, 159 P.2d 406, 160 Kan. 1— 
Palmer v. Helmer, 157 P.2d 531, 159 
Kan. 647—In re Achenbach’s Es¬ 
tate, 139 P.2d 407, 157 Kan. 292— 
Weiskirch v. Dux, 119 P.2d 451, 154 
Kan. 464—Salt City Bldg., Loan & 
Savings Ass’n v. Peterson, 67 P.2d 
564, 145 Kan. 765—Security Fi¬ 
nance Co. v. Hoyt, 53 P.2d 802, 143 
Kan. 11—Smith v. Lundy, 173 P. 
275, 103 Kan. 207—Sheahan v. Kan¬ 
sas City, 169 P. 957, 102 Kan. 252— 
Bowen v. Wilson, 144 P. 251, 93 
Kan. 351. 

Ky.—Kramer v. Kramer, 155 S.W.2d 
766, 288 Ky. 150. 
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Mo—Corpus Juris cited in State ex 
rel. May Department Stores v. 
Haid, 38 S.W.2d 44, 55, 327 Mo. 567. 

Lasswell v. Lasswell, App., 102 
S.W.2d 207—Reichardt Motor Co. 
v. Standard Accident Ins. Co., 179 
S.W.2d 112, 237 Mo. App. 902— 

O’Neal v. Milburn, App., 112 S.W.2d 
124. 

Ohio.—In re Kleinhen’s Estate, 63 N. 
E.2d 315, 76 Ohio App. 122—Trese- 
mer v. Gugle, 42 N.E.2d 712, 70 
Ohio App. 409—Western Union Tel¬ 
egraph Co. v. Dixie Terminal Co., 

17 N.E.2d 954, 59 Ohio App. 305. 

Okl.—Dunlap v. City of Ardmore, 296 

P.2d 171—Sudik v. Spaeth, 276 P.2d 
237—Lawter v. Edwards, 259 P.2d 
313—DeBose v. Barker, 232 P.2d 
925, 204 Okl. 607—Durham v. Shar- 
um, 222 P.2d 1029, 203 Okl. 426— 
Keas v. Keas, 220 P.2d 462, 203 Okl. 
264—Render v. Henry Schafer, Inc., 
175 P.2d 330, 198 Okl. 95—Scott v. 
Bailey, 156 P.2d 625, 195 Okl. 199- 
Modern Builders v. Board of Ad¬ 
justment of City of Tulsa, 141 P. 
2d 800, 193 Okl. 141—Liese v. Had¬ 
den, 132 P.2d 654, 191 Okl. 666— 
Riddler v. Kelleam, 130 P.2d 295, 
191 Okl. 394—Koury v. Vogel, 130 
P.2d 93, 191 Okl. 374—Board of 
County Com’rs of Creek County v. 
Oklahoma Tax Commission, 126 P. 
2d 695, 190 Okl. 658—Ward v. Mc¬ 
Clain, 118 P.2d 1028, 189 Okl. 597— 
Burgin v. Mid-Continent Petroleum 
Corp., 112 P.2d 802, 188 Okl. 645— 
Wilson v. Hefner, 108 P.2d 108, 188 
Okl. 292—Miller v. Mentzer, 98 P. 
2d 913, 186 Okl. 496—Jones v. Nor¬ 
ris, 90 P.2d 403, 185 Okl. 125—Jen¬ 
kins v. Times Pub. Co., 86 P.2d 61, 
184 Okl. 196—Grimes v. Ward, 64 
P.2d 894, 179 Okl. 5—Rorem v. Bo- 
dine, 62 P.2d 630, 178 Okl. 235— 
Haffner v. Commerce Trust Co., 58 
P.2d 863, 177 Okl. 313—Baxter v. 
Nix, 56 P.2d 818, 176 Okl. 589- 
First Nat. Bank v. Lowe & Camp¬ 
bell Athletic Goods Co., 53 P.2d 
1118, 175 Okl. 506—Barkus v. Lin¬ 
coln, 53 P.2d 1102, 175 Okl. 533— 
Hardman v. Whitney, 52 P.2d 881, 
175 Okl. 235—Wilkinson v. Thom¬ 
as, 52 P.2d 726, 175 Okl. 351—Dick¬ 
son v. Minneapolis Threshing 
Mach. Co., 50 P.2d 335, 174 Okl. 335 
—Miller & Glass v. Tulsa Tribune 
Co., 49 P.2d 726, 174 Okl. 80—Miller 
v. A. & B. Furniture Co., 48 P.2d 
1032, 173 Okl. 319—Sanders v. Pro¬ 
vine, 36 P.2d 855, 169 Okl. 203- 
Brown v. State Nat. Bank of Shaw¬ 
nee, 29 P.2d 955, 167 Okl. 366- 
Finch v. Smith, 26 P.2d 750, 166 
Okl. 68—Sadler v. Board of Com’rs 
of Mayes County, 19 P.2d 1068, 162 
Okl. 303—Harjo v. Johnston, 19 P. 
2d 961, 162 Okl. 153—City of Ada 
v. Carter, 18 P.2d 1051, 162 Okl. 23 
—In re Anderson’s Guardianship, 

18 P.2d 1073, 161 Okl. 224—Flied- 
ner v. Hinchee, 11 P.2d 110, 157 
Okl. 90—Forrest E. Gilmore Co. v. 
James, 10 P.2d 392, 156 Okl. 216— 
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White v. Security Nat. Bank of 
Oklahoma City, 291 P. 965, 145 Okl. 
36—Goldberg v. Goldberg, 291 P. 
93. 144 Okl. 243—Lester v. J. J. 
Gwin Co., 286 P. 339. 142 Okl. 175— 
Lambert v. Monarch Cement Co., 
285 P. 844, 141 Okl. 31—Hill v. Mc- 
Cleery, 2S4 P. 64 6, 141 Okl. 205— 
Fulp v. Sapulpa State Bank 2S2 P. 
634. 140 Okl. 121—Lusk v. Humble 
Oil & Refining Co., 282 P. 311, 140 
Okl 152—Vogel v. Gassawav, 281 
P. 302, 139 Okl. 61—BarfieM Petro¬ 
leum Co. v. Pickering Lumber Co, 
278 P. 391, 137 Okl. 151—In re But¬ 
ler’s Guardianship, 266 P. 1106. 130 
Okl. 241—Smith v. Stroud State 
Bank, 259 P. 256, 127 Okl. 3—Mc¬ 
Grath v. Rorem, 252 P. 418, 123 
Okl. 163—U. S. Fidelity & Guar¬ 
anty Co. v. Ham, 254 P. 100, 122 
Okl. 261—Showalter v. Hampton, 
253 P. 105, 122 Okl. 192—Landers 
v. Bank of Commerce of Okmulgee. 
233 P. 200, 106 Okl. 59—Mitchener 
v. City Com’rs of City of Okmul¬ 
gee. 228 P. 159, 100 Okl. 98—Cal¬ 
lander v. Hopkins, 222 P. 672, 97 
Okl. 41—First Nat Bank v. Chow- 
ning, 218 P. 676, 95 Okl. 137—Craw¬ 
ford v. Shintaffer, 217 P. 867, 92 
Okl. 22—Cameron v. Cameron, 217 
P. 1033, 90 Okl. 293—Small v. Rice, 
198 P. 998, 82 Okl. 158—Ashinger 
v. Local Union No. 276, United 
Brotherhood of Carpenters and 
Joiners of America, 197 P. 170, 81 
Okl. 206—Oxford v. State, 194 P. 
101, 80 Okl. 103—McDonell v. Con¬ 
tinental Supply Co., 193 P. 524, 79 
Okl. 286—Chestnut v. Overholser, 
182 P. 683, 75 Okl. 190—Clapper v. 
Putnam Co., 158 P. 297, 70 Okl. 99 
—Burton v. De Bolt, 149 P. 1079, 4S 
Okl. 352. 

Wyo.—Spalding v. McKnight, 154 P. 
2d 312, 61 Wyo. 22—In re Bosick. 
41 P.2d 533, 48 Wyo. 46—'“W” 

Sheep Co. v. Pine Dome Oil Co., 228 
P. 799, 32 Wyo. 61—Spencer v. Loe- 
wenstein, 207 P. 1098, 29 Wyo. 31. 
C.J. p 1051 note 9 [d]. 

(2) Motion for new trial is thus 
unnecessary and unauthorized, with 
respect to time for giving notice of 
appeal, where the cause is tried on an 
agreed statement of facts. 

Okl.—Chapman v. W. U. Tel. Co., 253 
P.2d 825, 208 Okl. 118—Durham v. 
Dalton, 237 P.2d 142, 205 Okl. 243— 
Tulsa Masonic Bldg. Ass’n v. Coun¬ 
ty Treasurer, 236 P.2d 487, 205 Okl. 
169—Wilson v. Hefner, 108 P.2d 
108, 188 Okl. 292—Jenkins v. Times 
Pub. Co., 86 P.2d 61, 184 Okl. 196- 
State ex rel. Investors’ Syndicate 
v. Graham, 63 P.2d 692, 178 Okl. 
473—State ex rel. Investors Syndi¬ 
cate v. Graham, 62 P.2d 986, 178 
Okl. 259—Barkus v. Lincoln, 53 P. 
2d 1102, 175 Okl. 533—Miller v. A. 
& B. Furniture Co., 48 P.2d 1032, 
173 Okl. 319—Hawkins v. Steil, 45 
P.2d 147, 172 Okl. 301—Cannon ir . 
Cannon, 40 P.2d 649, 170 Okl. 366— 
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Barnett v. Tabor, 6 P.2d 787, 154 Okl. 
20—Lusk v. Humble Oil & Refining 
Co., 282 P. 311, 140 Okl. 152—Lan¬ 
ders v. Bank of Commerce of Ok¬ 
mulgee, 233 P. 200, 106 Okl. 59— 
Henry v. McBride, 225 P. 906, 99 
Okl. 63—Durant v. Nesbit, 157 P. 
353, 59 Okl. 11. 

(3) Filing motion for new trial and 
order overruling it does not extend 
the time in which to file appeal by 
transcript in the supreme court, since 
such motion and order are no part 
of the record which can be brought 
up by transcript. 

Okl.—Glasco v. Wilson, 126 P.2d 713, 
190 Okl. 684—Graf Packing Co. v. 
Palphrey, 62 P.2d 53, 178 Okl. 95— 
Funk v. Payne, 61 P.2d 634, 178 
Okl. 45—Davis v. American First 
Trust Co. in Oklahoma City, 61 P. 
2d 199, 177 Okl. 500—Brigham v. 
Davis, 258 P. 740, 126 Okl. 90. 

(4) Where none of objections to 
judgment presented on writ of error 
on record proper was stated as 
ground for new trial, motion for new 
trial did not postpone running of 
time prescribed by statute for bring¬ 
ing proceedings in error. 

Wyo.—Spalding v. McKnight, 154 P. 
2d 312, 61 Wyo. 22—'“W” Sheep Co. 
v. Pine Dome Oil Co., 228 P. 799, 32 
Wyo. 61. 

(5) Filing and determining of mo¬ 
tion for new trial of a contested ques¬ 
tion of fact, not arising upon plead¬ 
ings, but upon a motion not being 
necessary to authorize a review of 
such action, does not extend the time 
in which an appeal could be taken 
from a final order complained of, and 
the time for appealing from the or¬ 
der dates from the making of the or¬ 
der, and not from the date of over¬ 
ruling motion for new trial. 

Okl.—Watchom v. General Finance 
& Sales Co., 19 P.2d 566, 162 OkL 
203—Brandon v. Permutit Co., 242 
P. 763, 112 Okl. 7. 

(6) Where judgment is entered for 
defendants upon plaintiff's refusal to 
plead further after the court had 
sustained demurrer to complaint, the 
time within which to take appeal 
therefrom cannot be extended by mo¬ 
tion for new trial on the ground that 
the court erred in sustaining demur¬ 
rer, such motion being an absolute 
nullity. 

Ind.—Schneidt v. Schneidt, 122 N.E. 

588, 69 Ind.App. 666. 

Okl.—Clapper v. Putnam Co., 158 P. 
297, 70 Okl. 99. 

(7) Under statute defining new tri¬ 
al as a reexamination in same court 
of issue of fact, questions arising on 
record proper consisting of pleadings, 
verdict, and judgment are not grounds 
for a new trial, and a motion there¬ 
for containing them would not post¬ 
pone running of statutory time for 
bringing error. 

Wyo.—Spalding v. McKnight, supra 
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likewise applied where the motion is discontinued , 27 tion . 27 * 5 Any supposed error in overruling the 
or where no valid judgment is rendered on the mo- motion itself is still appealable within such time 


—“W” Sheep Co. v. Pine Dome Oil 
Co., supra. 

(S) On the other hand, it has been 
held that, while a motion for new tri¬ 
al is unnecessary to obtain review 
of judgment in the supreme court, 
unless made on grounds which would 
set aside or modify judgment and 
could not otherwise be considered by 
the trial judge, the complaining par¬ 
ty has a right to make a motion, and 
judgment is not final as respects ap¬ 
peal until the trial court disposes of 
the motion, if seasonably made. 

Miss.—Moore v. Montgomery Ward & 
Co., 156 So. 875, 171 Miss. 420. 

27 - Ala.—Cain v. Jefferson Standard 
Life Ins. Co., 150 So. 689, 227 Ala. 
458—Folmar v. First Nat. Bank, 
137 So. 777, 223 Ala. 625. 

Decision, on motion at subsequent 
term 

(1) Where a motion for new trial 
must be acted on either by disposi¬ 
tion or order to continue, during the 
term of court when it is made or 
when the judgment or order to which 
it is addressed is rendered or enter¬ 
ed, failure so to act extinguishes the 
motion which is a nullity and does 
not serve to extend the time for ap¬ 
peal. 

Ala.—Folmar v. First Nat. Bank, su¬ 
pra. 

(2) Even in such case, however, 
and even though appellant filed a mo¬ 
tion for new trial on the last day of 
the term, if on the same day the 
judge extends the term indefinitely 
for disposing of pending cases, as he 
is empowered to do, the appeal will 
be deemed, regardless of the time 
set for the term to expire in the ab¬ 
sence of such extension, perfected in 
time. 

Tex.—Cyphers v. Birdwell, Civ.App., 
32 S.W.2d 937. 

(3) Furthermore, a proper motion 
for new trial or rehearing, made dur¬ 
ing term, and duly continued to, or 
heard without objection at, a subse¬ 
quent term, will not affect the time 
within which an appeal may be tak¬ 
en. 

Ala.—Lewis v. Martin, 98 So. 635, 
210 Ala. 401. 

(4) In ordinary cases, judgment 
does not become final until motion 
for new trial, if filed, is disposed of, 
but in a proceeding to amend a judg¬ 
ment nunc pro tunc, amendment and 
all orders connected therewith be¬ 
come final at the time they are made 
and are not carried over by motion 
for new trial. 

Mq.—Lasswell v. Lass well, App., 192 
S.W.2d 207. 

<5) In proceeding to review Un¬ 
employment Compensation Commis¬ 
sion’s award, petitioner’s motion for 


new trial and rehearing after judg¬ 
ment affirming award was nonstatu- 
tory motion, amounting only to sug¬ 
gestion that circuit court erred in 
rendering judgment which it should 
have set aside of its own motion, and 
hence did not postpone or extend 
finality of judgment, for purpose of 
appeal, beyond term at which it was 
rendered. 

Mo.—J. M. Farrin & Co. v. Murphy, 
171 S.W.2d 668, 351 Mo. 77. 

(6) A so-called motion for new tri¬ 
al after demurrer to petition was sus¬ 
tained and final judgment rendered, 
not being authorized by statute, was 
merely a suggestion to trial court 
which could not have the effect of 
carrying case over to next term, and 
could not prevent the judgment from 
becoming final after the judgment 
term expired. 

Mo.—State ex rel. Conant v. Trimble, 
277 S.W. 916, 311 Mo. 128. 

Reichardt Motor Co. v. Standard 
Accident Ins. Co., 179 S.W.2d 112, 
237 Mo.App. 902. 

(7) Where several continuances of 
motion for rehearing of final decree 

! in equity were made and no order 
was made on the motion on day to 
which time had been extended, and 
appeal was taken within six months 
from that day but more than six 
months from date of final decree, ap¬ 
peal would be dismissed as not tak¬ 
en in time. 

Ala.—Johnson v. Foust, 7 So.2d 864, 
242 Ala 659. 

(8) Where there is no requirement 
that the motion be disposed of at 
the same term as the judgment or or¬ 
der to which it is addressed or as that 
at which it is made, the time for ap¬ 
peal commences as of the disposition 
of such motion, whether at that or a 
subsequent term. 

U.S.—Payne v. Garth, C.C.A.Neb., 385 
F. 301. 

Mo.—Doerschuk v. Locke, 51 S.W.2d 
62, 330 Mo. 819—Reese v. Fife, 279 
S.W. 415. 

3 C.J. p 1052 note 10 [f]. 

(9) Also, where a motion after 
judgment is in nature of an inde¬ 
pendent action ingrafted on the orig¬ 
inal suit, a motion for new trial is 
necessary and will carry case over 
to the subsequent term if not acted 
on at the term in which it is filed. 
Mo.—O'Neal v. Milburn, App. f 112 S. 

W.2d 124. 

Showing of abandonment 

(1) Where counsel for plaintiff in 
error made affidavit that he stated to 
the clerk of the court of civil ap¬ 
peals and to a judge thereof when he 
presented application for writ of er¬ 
ror that he withdrew his pending ap¬ 
plication in the court of civil appeals 
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for permission to file a second mo¬ 
tion for rehearing, and that affidavit 
was uncontroverted, although the 
counter affidavit could have been pro¬ 
cured from the clerk if the state¬ 
ment was false, the affidavit shows 
an intention to abandon the motion 
in the court of civil appeals, al¬ 
though the abandonment was not 
manifested by a request in writing as 
would have been the proper method. 
Tex.—Smith v. Patton, Com.App., 241 
S.W. 109. 

(2) The filing of a petition for 
writ of error for review by the su¬ 
preme court of the judgment of the 
court of civil appeals was, of itself, 
an implied abandonment by plaintiff 
in error of his motion previously 
filed in the court of civil appeals for 
permission to file second motion for 
rehearing. 

Tex.—Smith v. Patton, supra. 

Waiver by previous inconsistent mo¬ 
tion 

Appellants’ motions for new trial, 
waived by previous filing of motion 
in arrest of judgment, did not extend 
time for filing appeal. 

Ind.—Treloar v. Harris, 116 N.E. 590, 
65 Ind.App. 22. 

Want of diligence 

An appeal from an order denying 
a new trial will be dismissed, upon 
motion, for lack of diligence by ap¬ 
pellant, where more than a year has 
elapsed between the date of judg¬ 
ment and the hearing of the motion 
for a new trial, in the absence of a 
sufficient excuse for the delay. 

Idaho.—Livingstone v. Aberdeen- 
Springfield Canal Co., 173 P. 1086, 
31 Idaho 592. 

27.5 Ala.—Johnson v. Foust, 7 So. 
2d 864, 242 Ala. 659—Williams v. 
Knight, 169 So. 871, 233 Ala. 42— 
Richards v. Williams, 165 So. 820, 
231 Ala. 450. 

Valid judgment on motion as condi¬ 
tion 

It has been held that the motion 
for new trial has the effect of sus¬ 
pending the running of the statute 
and affecting the time within which 
an appeal may be taken only where 
there is a valid judgment on the mo¬ 
tion, so that, while the fact that no 
exception was reserved or question 
duly presented by bill of exceptions 
to a judgment rendered on motion 
for new trial does not change the 
rule as to the time within which an 
appeal may be taken, an appeal will 
be considered as from the date of 
judgment and not from the date 
when the motion for new trial was 
overruled, where the bill of excep¬ 
tions fails to set forth the motion 
and ruling thereon. 

Ala.—Richards v. Williams, supra. 
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as may be designated, provided it is in its nature 
a proper subject for appeal . 28 If the extension 
allowed in the event of a motion for new trial or 
petition for rehearing is for a specific or definitely 
stated time, an appeal after the expiration of such 
period comes too late, despite the making of the mo¬ 
tion or petition . 29 
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Under other statutes the rule of postponement is 
in no instance operative by reason of the pendency 
of motions or applications of the kind mentioned, 
the time for taking or perfecting an appeal or su¬ 
ing out a writ of error not being extended there¬ 
by . 30 The foregoing statement has no reference 
to the right to seek an appeal or review of the re- 


continuance 

Denial of motion for rehearing in 
suit in equity on continuance to an¬ 
other term and formal hearing con¬ 
stituted valid judgment from which 
appeal could be taken, notwithstand¬ 
ing time for appeal from decree on 
merits had expired. 

Ala.—-Williams v. Knight, 169 So. 871, 
233 Ala. 42. 

28. Kan.—Cimarron Co-op. Equity 
Exchange v. Warner, 200 P.2d 283, 
166 Kan. 190—McCarty v. McCar¬ 
ty, 182 P.2d 881, 163 Kan. 427— 
Phillipson v. Watson, 87 P.2d 567, 
149 Kan. 395—McClure Motor Co. v. 
Irwin, 23 P.2d 470, 138 Kan. 35— 
St. Louis Rubber Cement Co. v. 
Cooke, 4 P.2d 462, 134 Kan. 38— 
Buzbee v. Morstorf, 182 P. 644, 105 
Kan. 270—Tucker v. Tucker, 154 P. 
269, 97 Kan. 61—Smith v. Bower- 
sock, 147 P. 1118, 95 Kan. 96, af¬ 
firmed Bowersock v. Smith, 37 S.Ct. 
371, 243 U.S. 29, 61 L.Ed. 572. 

Neb.—W. L. Huffman Automobile Co. 
v. Moline Plow Co., 193 N.W. 747, 
110 Neb. 279. 

29. Cal.—Erickson v. Estergomy, 6 
P.2d 949, 214 C. 557—Spotton v. 
Superior Court, 171 P. 801, 177 C. 
719—Moore v. Strayer, 165 P. 630, 
175 C. 171—Bornschein v. Whi¬ 
taker, 165 P. 523, 75 C. 130—Lan- 
cel v. Postlethwaite, 156 P. 486, 
172 C. 326. 

Confar v. Whelan, 46 P.2d 991, 8 
C.A.2d 101—Aregood v. Traeger, 270 
P. 1002, 94 C.A. 227. 

Nev.—Mellan v. Messenger, 228 P. 
1095, 48 Nev. 235. 

N. J.—Mortgage Corp. of N. J. v. Aetna 
Cas. & Sur. Co., 115 A.2d 58. 19 N. 
J. 24. 

Okl.—Glenn v. McLeod, 187 P.2d 985, 
199 Okl. 511—Philip Carey Co. v. 
Vickers, 157 P. 299, 53 Okl. 569. 
Tex.—Givens v. Woodward, 208 S.W. 
2d 363, 146 Tex. 396—Bain Peanut 
Co. of Texas v. Pinson & Guyger, 
34 S.W. 2d 1090, 119 Tex. 572— 
Ladd-Hannon Oil Corporation v. 
Tripplehorn, 13 S.W.^d 666, 118 
Tex. 195—National Compress Co. v. 
Hamlin, 269 S.W. 1024, 114 Tex. 
375—Wagner v. Garrett, 269 S.W. 
1030, 114 Tex. 362. 

Tribble v. Uvalde Co., Com.App., 
300 S.W. 23. 

Harrisburg Pipe & Pipe Bending 
Co. v. Wiggins, Civ.App., 282 S.W. 
263—Alexander v. Alexander, Civ. 
App., *265 S.W. 1072-^-National Com¬ 
press Co. v. HamliA, Civ.App., 264 


S.W. 488—International Travelers’ 
Ass’n v. Griffing, Civ.App., 264 S. 

IV. 263—Chapman v. Leaverton, 
Civ.App., 263 S.W. 1083—L. B. Price 
Mercantile Co. v. Moore, Civ.App., 
263 S.W. 657—Mims v. Hunken, 
Civ.App., 262 SW. 930—El Jardin 
Immigration Co. v, Karlan, Civ. 
App., 247 S.W. 671. 

Utah.—Puller v. Ferrin, 168 P. 1179, 

51 Utah 105. 

Wash.—Picco v. Roney, 181 P. 522, 
107 Wash. 202. 

Wis.—Hogenson v. Prahl, 208 N.W. 
867, 190 Wis. 214. 

Void action of trial court, in pur¬ 
porting to set aside its prior action 
in overruling defendant's motion for 
new trial and in reinstating judg¬ 
ment and again overruling defend¬ 
ant's motion, did not affect judgment 
rendered or toll time within which 
to perfect appeal. 

Ind.—McIntosh v. Monroe, 111 N.E. 

2d 658, 232 Ind. 60. 

Refusal of trial court to act 

Where the case was tried before a 
special iudge and final judgment was 
rendered July 30. and motion for new 
trial was not filed until August 30, 
and was presented to the regular 
judge, who declined to enter any or¬ 
der thereon because of his disqual¬ 
ification, a notice of appeal given on 
August 30 was not given within two 
da vs after judgment, or two days 
after judgment overruling a motion 
for new trial, as required by Rev. 
St. art 2084. 

Tex.—Sovereign Camp Woodmen of 
the World v. Shaddox, Civ.App., 217 
S.W. 1094. 

30. Ark.—Van Gundy v. Caudle, 177 
S.W.2d 740, 206 Ark. 781—Hum- 
barger v. Merchants & Planters 
Bank, 165 S.W.2d 260, 204 Ark. 
XVIII—Jones Truck Lines Co. v. 
Powell Bros. Truck Lines, 119 S. 
W.2d 1032, 196 Ark. 759—Winn v. 
Prudential Ins. Co. of America, 36 
S.W.2d 966, 183 Ark. 511—Caudle 
v. Turner, 15 S.W.2d 978, 179 Ark. 
337. 

Cal.—Ackerman v. Schultz, 172 P. 

609, 178 C. 190. I 

Fla.—in re Warner's Estate, 33 So.2d 
728, 160 Fla. 103. 

Idaho.—Idaho Gold Dredging Corpo¬ 
ration v. Boise Payette Lumber Co., 
30 P.2d 1076, 54 Idaho 270. 

Md.—Riviere v. Quinlan, 122 A.2d 
332, 210 Md’. 76—Tiller v. Elfen- 
bein, 106 A.2d 42, 205 Md. 14— 
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Maryland Lumber Co. v. Legum, 80 
A.2d 31, 197 Md. 483. 

Mich.—Crane v. Beeker, 225 N.W. 493, 
247 Mich. 272—Potaschnik v. Kai- 
mola, 185 N.W. 824, 216 Mich. 406. 

Mont.—In re Sullivan’s Estate, 118 
P.2d 383, 112 Mont. 519—In re 
Blankenbaker’s Estate, 91 P.2d 401, 
108 Mont. 3S3—Kline v. Murray, 
257 P. 465, 79 Mont. 530. 

Or.—Stanfield v. Mahon, 161 P. 561, 
82 Or. 299—Tucker v. Davidson, 
156 P. 1037, 80 Or. 254. 

Pa.—Smith v. Jones, 85 A.2d 23, 369 
Pa. 13—In re Hanna's Estate, 80 A. 
2d 740, 367 Pa. 337—Petition of 
Baily, 76 A.2d 645, 365 Pa. 313— 
Philadelphia Suburban Transp. Co. 
v. Di Francesco, 66 A.2d 254, 362 
Pa. 326—Commonwealth v. Irwin, 
29 A.2d 68, 345 Pa. 504. 

Appeal from Zoning Ordinance 
of Upper St. Clair Tp. t 94 A.2d 91, 
172 Pa.Super. 295—In re Rumsey, 7 
A.2d 43, 135 Pa.Super. 515. 

Zardus v. Zardus, Com.Pl., 28 
Del.Co. 332. 

S.D.—Althen v. City of Mt. Vernon, 
42 N.W.2d 231, 73 S.D. 299—Mc¬ 
Lean v. Mernman, 175 N.W. 878, 
42 S.D. 394—Keyes v. Baskerville, 
170 N.W. 143, 41 S.D. 214. 

3 C.J. p 1053 note 11. 

Appeal by writ of error 

Motion for new trial does not ex¬ 
tend time for appeal by writ of error. 
Tex.—Linton v. Smith, 154 S.W.2d 
643, 137 Tex. 479. 

Swanson v. Holt, Civ.App., 56 S. 
W.2d 266—Martin v. Higginbotham, 
Civ.App., 29 S.W.2d 412—Stnbling 
v. Riggs, Civ.App., 287 S.W. 1103- 
Fort Worth Mut Benev. Ass’n v. 
Hammon, Civ.App., 286 S.W. 1008— 
Mid Texas Oil & Refining Co. v. 
Panhandle Refining Co., Civ.App., 
283 S.W. 572—Wood v. Hill, Civ. 
App., 263 S.W. 631—Lacey v. Mc¬ 
Clure Co., Civ.App., 223 S.W. 872- 
Williams v. Knight Realty Co., 
Civ.App., 217 S.W. 755—St. Louis & 
S. F. Ry. Co. v. Stapp, Civ.App., 171 
S.W. 1080—Evans v. San Antonio 
Traction Co., Civ.App., 166 S.W. 
408. 

Actions tried, without a jury 

(1) Statutes which provide a3 to 
motions for new trial "when trial by 
jury has been had” that they shall 
result in deferring final‘Judgment do 
not apply to nonjury actions, sheh 
as equity or divorce cases 1 or f&cfeo 
as to which a jury is waived, an4» ?n 
such,v motion f6r new trial' does wot 
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fusal to grant the new trial, rehearing, or the like, 
which right exists in any case where the appeal is 
sought within ample time for that purpose if the 
disposition of such motion or application is itself 
of appealable character and the other requisites for 
appeal are met . 31 When that is the case, however, 
an appeal from an order denying such a motion 
or application does not bring up for review the 
original judgment, if the appeal was not taken 


within the prescribed time from its rendition or 
entry but the order alone is subject to review . 32 
Moreover, an appeal from a judgment and order 
denying a new trial, taken within the time in which 
an appeal is allowed from the judgment, is not sub¬ 
ject to dismissal on that ground . 32 - 5 

Bill of review. The filing and pendency of a 
bill of review may where such is the purport and 
meaning of the relevant statutes suspend the run- 


postpone finality of judgment or af¬ 
fect time for appeal. 

Ohio—Wells v. Wells, 138 N.E. 71, 
105 Ohio St. 471—Craig v. Welp- 
ly, 136 N.E. 143, 104 Ohio St. 312. 

In re Gausepohl’s Guardianship, 
200 N.E. 520, 51 Ohio App. 261— 
Neth v. Neth, 200 N.E. 517, 51 Ohio 
App. 267—Ohio Associates Co. v. 
Pritz, 194 N.E. 609, 48 Ohio App. 
567—Fountain Square Bldg. v. New 
Era Cafe, 187 N.E. 364, 45 Ohio 
App. 479. 

(2) Where notice of appeal was 
filed within twenty days from date 
of overruling of motion for new tri¬ 
al. but not within twenty days from 
date of entry of decree determining 
rights of the parties in equitable 
proceeding, appeal would be dismiss¬ 
ed. 

Ohio.—First Nat. Bank v. Kittoe 
Boiler & Tank Co., 24 N.E.2d 458, 
62 Ohio App. 411. 

(3) A proceeding to set aside a 
sale as contrary to the Bulk Sales 
Law is equitable in character within 
the rule stated. 

Ohio.—Fountain Square Bldg. v. New 
Era CafS supra—Price v. Hatha¬ 
way, 16 Ohio Cir.Ct.,N.S., 559. 

(4) Mere filing and presentation 
of a petition for rehearing do not 
operate to lengthen the time within 
which an appeal may be taken from 
a final decree. 

Fla.—Hollywood, Inc., v. Clark, 15 
So.2d 175, 153 Fla. 501—Casque v. 
Ball, 71 So. 329, 7l Fla. 257. 

Extension of time for filing motion 
An order allowing extended time 
for filing of motion for new trial does 
not in itself suspend judgment, and, 
notwithstanding such order, it is the 
duty of the litigant against whom 
judgment has been taken either to 
cause motion for new trial to be filed 
and heard within sixty days or avail 
himself within that time of the priv¬ 
ilege of appeal. 

Or.—Oxman v. Baker County, 234 P 
799, 115 Or. 436. 

New evidence 

Record did not establish that de¬ 
fendant’s motion for new trial was 
supported by discovery of new evi¬ 
dence, making such motion timely 
and hence making appeal timely. 


Ohio.—Raykovich v. City of Youngs¬ 
town, App., 79 N.E.2d 242. 

Order staying proceedings 

(1) A rule for rehearing does not 
stay the running of the time within 
which an appeal must be taken from 
a decree of the orphans’ court, in ab¬ 
sence of order staying proceedings 
pending consideration of the rule. 

Pa.—In re Bobbitt’s Estate, 200 A. 

279, 131 Pa.Super. 386. 

(2) Order of circuit court that de¬ 
cree of dismissal should not be en¬ 
rolled pending hearing on petition 
for rehearing and that plaintiffs 
should have thirty days from date 
of ruling on such petition to file an 
appeal, although ineffectual as to such 
expressed purposes, showed an in¬ 
tention to suspend the operation of 
the decree or order of dismissal and 
had the effect of doing so, and an ap¬ 
peal from decree or order of dismis¬ 
sal taken within thirty days after de¬ 
nial of petition for rehearing was 
timely. 

Md.—Hancock v. Stull, 86 A.2d 734, 
199 Md. 434. 

Orphans 1 courts 

An appeal must be filed within two 
months of rendition of a verdict in a 
court of law in trial of issues from 
orphans’ courts, and filing motion for 
a new trial does not extend the time. 
Md.—Kamps v. Alexander, 104 A. 427, 
133 Md. 198. 

Rule to intervene 

Statutory period for filing an ap¬ 
peal is not extended by the granting 
of a rule to intervene. 

Pa.—In re Lulis’ Estate, 77 Pa.Dist. 

& Co. 126, 41 Luz.L.Reg. 482. 

Venue case 

Filing of motion for new trial in a 
venue case does not extend the time 
of appeal and filing of record, as in 
cases tried on the merits requiring 
a motion for new trial. 

Tex.—Super-Cold Southwest Co. v. 
Green & Romans, Civ.App., 185 S. 
W.2d 749. 

U.S.—W. Horace Williams Co. 
v. Broward Bank & Trust Co., C.C. 
A.Fla., 69 F.2d 14. 

Kan.—Lantry Contracting Co. v. At¬ 
chison, T. & S. F. Ry. Co., 172 P 
527, 102 Kan. 799. 

S.D.—Brown v. Brown, 206 N.W. 688, 
49 S.D. 167—Dean v. Seeman, 176 
N.W. 649, 42 S.D. 577. 
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Grant of new trial as “final Judg¬ 
ment” 

A judgment granting a new trial 
is the final action of the court in 
the case, and an appeal therefrom is 
governed by the statute in regard to 
appeals from final judgments, and 
under Code § 2868, as amended by 
Acts (1909) Sp.Sess. p 165, authoriz¬ 
ing appeals within twelve months, ex¬ 
cept where a different rule is pre¬ 
scribed, may be taken within that 
time. 

-Ada..—Woodward Iron Co. v. Brown, 
52 So. 829, 167 Ala. 316. 

32. Ala.—Obear-Nester Glass Co. v. 
Mobile Drug Co., 95 So. 13, 208 Ala. 
618—Gay v. Taylor, 94 So. 473, 208 
Ala. 376—Liverpool & London & 
Globe Ins. Co. v. Lowe, 93 So. 765, 
208 Ala. 12—Atlantic Coast Line R. 
Co. v. Burkett, 92 So. 456, 207 Ala. 
344—Massey v. Pentecost, 90 So. 
866, 206 Ala. 411—Sorsby v. Wil- 
kerson, 89 So. 657, 206 Ala. 190. 

Preston Motors Corporation v. 
Griffin, 101 So. 782, 20 Ala.App. 
328. 

Iowa.—Jahr v. Steffen, 174 N.W. 109, 
187 Iowa 168—Strasberger v. Farm¬ 
ers’ Elevator Co., 167 N.W. 184, 
184 Iowa 66. 

Kan. St. Louis Rubber Cement Co. 

v. Cooke, 4 P.2d 462, 134 Kan. 38. 
Nev. Kondas v. Washoe County 
Bank, 254 P. 1080, 50 Nev. 181. 

S«IX Board of Trustees of Lawrence 
College v. Hoffman, 182 N.W. 772, 
44 S.D. 171—Hayden v. City of 
Sisseton, 171 N.W. 88, 41 S.D. 413. 

3 C.J. p 1053 note 12. 


Under statute providing that ap¬ 
peal from judgment and from order 
denying motion for a new trial may 
be taken by filing of single notice of 
appeal, appeals from judgment and 
order are still regarded as separate 
appeals, and jurisdictional require¬ 
ments must be satisfied as to each, 
and mere fact that joint notice of 
appeal from judgment and order was 
filed within time for appeal from or¬ 
der did not entitle appellants to 
maintain appeal from judgment when 
it was not taken within six months 
statutory period. 


238 P.2d 901, 68 Nev. 511. 


32.5 S.D.—Nelson v. Kittelson, 27 N. 
W.2d 200, 71 S.D. 535—Carlton v. 
Saville, 224 N.W. 957, 55 S.D. 87. 
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ning of the statute limiting the time for taking and 
perfecting an appeal , 33 although not where such 
bill is fatally defective 34 or is predicated solely on 
the ground of subsequently discovered evidence . 35 
Elsewhere, however, a result to the contrary has 
been reached , 36 and the statutory period for appeal 
cannot be enlarged by a bill of review to correct 
an error of law which might have been the subject 
of appeal from the original decree . 36 - 5 

b. Premature Motions 

Premature motions for new trial, etc., are alike in¬ 
capable of establishing the finality of prior orders or of 
impairing that of subsequent judgments or orders and, 
be.ng nullities, give rise to no right of postponement of 
the appeal period. 

A premature motion for a new trial does not es¬ 
tablish the finality of the judgment to which it is ad¬ 
dressed so as to start the period running from the 
time of such judgment, if the latter is not in its 
own proper character final , 37 nor, on the other 
hand, does its pendency prevent or interfere with 
the finality of a judgment, decree, or order there¬ 
after entered or rendered . 38 

If the effect of the premature filing is to render 
the notice of the motion and proceedings based 
thereon a nullity, it is insufficient to postpone the 
time for appeal as would a valid motion for new 
trial . 39 
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c. Grant of Motion or Petition and Proceedings 
Subsequent Thereto 

While the grant of a new trial or rehearing on motion 
or petition does not revive a right to appeal which has 
lapsed, the period for appeal as to the party adversely af¬ 
fected does not start running until a subsequent final 
judgment or order against him comes into being, and as 
to one obtaining the new trial or rehearing, the order for 
which is later vacated or reversed, the period for appeal 
is in some jurisdictions postponed until the vacation or 
reversal and in others suspended for the interim. 

Granting a new trial does not revive spent orders 
or decrees in the cause, which have become unap¬ 
pealable by lapse of time so as to permit of appeal 
therefrom . 40 

Where a motion for new trial, petition for rehear¬ 
ing, or the like is granted and a rehearing or new 
trial had accordingly, resulting in a judgment, or¬ 
der, or decree against the party in whose favor the 
first trial went, it is from the latter judgment, or¬ 
der, or decree that the time for his appeal is to be 
reckoned since there was no prior final order from 
which he might appeal . 41 So, where an order 
granting a new trial is later set aside, the time for 
the party seeking it to appeal does not begin to 
run until the order vacating it, since prior to that 
time there was nothing of which he could com¬ 
plain ; 42 but, under other statutes it has been held 
that the grant of the new trial merely suspends the 


33. Tex.—Martin v. Higginbotham, 
Civ.App., 29 S.W.2d 412. 

3 C.J. p 1054 note 16. 

34. W.Va.—Kanawha Valley Bank v. 
Wilson, 13 S.E. 58, 35 W.Va. 36. 

35. W.Va.—Wethered v. Elliott, 32 
S.E. 209, 45 W.Va. 436. 

36. Ark.—Hughes v. Sebastian Coun¬ 
ty Bank, 175 S.W. 513, 118 Ark. 
601. 

36.5 Pa.—In re Slagle’s Estate, 7 A. 
2d 353, 335 Pa. 552—In re Bailey’s 
Estate, 140 A. 145, 291 Pa. 421. 
Proceeding on reargument, after 
entry of order making directions for 
custody of child, was not in the na¬ 
ture of a bill of review, asserting er¬ 
rors of law or new matter arising 
after the original order, and hence 
statute prescribing time for appeal 
was not tolled in absence of order 
staying proceedings pending reargu¬ 
ment. 

Pa.—In re Rumsey, 7 A.2d 43, 135 Pa. 
Super. 515. 

37. Cal.—Rosslow v. Janssen, 29 P. 
2d 287, 136 C.A. 467, followed in 
Rosslow v. Mulcrevy, 29 P.2d 289, 
136 C.A. 787. 

After jury verdict disposing of part 
of issues 

Where an action embraces several 


issues, some of which are tried by 
the court and some by the jury, no¬ 
tice of intention to move for new 
trial, served and filed after verdict 
on issues submitted to the jury, but 
before decision on issues by the 
court, is premature, and does not 
control the time within which the ap¬ 
peal may be taken. 

Cal.—Rosslow v. Janssen, 29 P.2d 287, 
136 C.A, 467, followed in Rosslow 
v. Mulcrevy, 29 P.2d 289, 136 C.A. 
787. 

Jurisdiction on appeal 

Motion for new trial filed five days 
prior to rendition of judgment could 
not be relied on to show jurisdic¬ 
tion on appeal and had no proper 
place in the record. 

Tex.—National Consol. Bond Corp. 
v. Burks, Civ.App., 114 S.W.2d 280, 
affirmed 132 S.W.2d 851, 134 Tex. 
236. 

38. Utah.—Dixie Stockgrowers’ Bank 
v. Washington County, 19 P.2d 388, 
81 Utah 429. 

39. Cal.—In re Barker’s Estate, 276 
P. 992, 207 C. 112—Barnes v. Fo¬ 
ley, 207 P. 885, 189 C. 229. 

Idaho.—Thompson v. Harris, 163 P. 
611, 30 Idaho 109. 
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Ohio.—Collins v. Jordan, App., 113 N. 
E.2d 911—Raykovich v. City of 
Youngstown, App., 79 N.E.2d 242. 
Utah.—Bailey v. Jones, 208 P. 525, 60 
Utah 311. 

40. Okl.—Moore v. City of Perrjfr 
234 P. 625, 110 Okl. 8. 

Directing a remittitur as a condi¬ 
tion to denying a motion for new 
trial does not result in the vacation 
of the judgment so as to revive the 
right of appeal which has been lost 
by failure to take the requisite stat¬ 
utory steps. 

Colo.—Burchinell v. Bennett, 50 P. 
206, 10 Colo.App. 150. 

41. Neb.—In re Keller’s Estate, 162 
N.W. 511, 101 Neb. 115. 

42. Mich.—Jonescu v. Orlich, 189 N. 
W. 919, 220 Mich. 89. 

Denial conditioned on consent 

Where the denial of a motion for 
a new trial is on condition that 
plaintiff consent to a modification of 
the judgment, the order takes effect, 
for the purpose of determining the 
time for appeal, when the consent is 
filed, and a notice of appeal filed 
eighty days thereafter is too late. 
Cal.—Taber v. Bailey,, 135 P. 975, 22 
C.A. 617. 
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original judgment, and, if the order granting it is 
vacated or remanded, the party to whom it was 
granted has only such time thereafter to appeal 
from the judgment as he had left to take an appeal 
when such order was entered . 43 

§ 442. Effect of Motion to Vacate or Modify 
Judgment, Order, or Decree 

Where-a judgment or other determination is not void, 
a motion to vacate or modify, while serving under a few 
statutes to suspend or postpone the time for appeal or 


proceedings in error, does not do so, under most statutes, 
and never so operates where such a motion is unauthor¬ 
ized or is a mere repetition of a prior similar motion or 
is made after the time for appeal has already expired. 

The rule prevailing generally is that the pendency 
of a motion to vacate or modify a judgment or 
order, validly existing and operative, does not post¬ 
pone, defer, or affect the commencement or con¬ 
tinuance of the time prescribed by statute or rule 
of court for the taking of an appeal or the institu¬ 
tion of other proceedings for review . 44 In some 


43. Or.—Frank v. Matthiesen, 240 
P. 551. 116 Or. 94. 

44. Ark—Van Gundy v. Caudle, 177 

S.W.2d 740, 206 Ark. 781—Jones 
Truck Lines Co. v. Powell Bros. 
Truck Lines, 119 S.W.2d 1032, 196 
Ark. 759—Sheffield v. Brandenburg, 
76 S.W.2d 984, 190 Ark. CO—Brad¬ 
ley v. Ashby, 67 S.W.2d 739, 188 
Ark. 707—Huff v. Hot Springs Sav¬ 
ings Trust & Guaranty Co., 45 S. 
W.2d 508, 185 Ark. 20—Winn v. 
Prudential Ins. Co. of America, 36 
S.\V.2d 966, 183 Ark. 511—Mc¬ 

Gowan v. Burns, 31 S.W.2d 953, 
182 Ark. 506—Dent v. Farmers’ & 
Merchants’ Bank, 258 S.W. 322, 162 
Ark. 325—Pearce v. People’s Sav. 
Bank & Trust Co., 238 S.W. 1063, 
152 Ark. 581—Oxford Telephone 
Mfg. Co. v. Arkansas Nat. Bank, 
204 S.W. 1140, 134 Ark. 386. 

Cal.—Alvarado v. Stanton, 267 P. 
313, 204 C. 172—Spotton v. Superi¬ 
or Court, 171 P. 801, 177 C. 719. 
Colo.—Fraka v. Malernee, 267 P.2d 
651, 129 Colo. 87—Kinzbach v. Mid¬ 
west Plumbing & Heating Co., 262 
P.2d 548, 128 Cold. 370—Scott v. 
Woodhams, 246 P. 1027, 79 Colo. 
528, followed in 246 P. 1029, 79 
Colo. 532. 

Idaho.—Miller v. Prout, 187 P. 948, 
32 Idaho 728. 

Ind.—Dawson v. Wright, 129 N.E.2d 
796, 234 Ind. 626—Zimmerman v. 
Zumpfe, 33 N.E,2d 102, 218 Ind. 
476. 

Herald v. Marion County Plan 
. Commission, App. f 135 N.E.2d 526— 
Anderson v. Biggs, 77 N.E.2d 909, 
118 Ind.App. 266—Stampfer v. Pe- 
; ter Hand Brewing Co., 118 N.E. 
138, 67 Ind.App. 485—Chenoweth v. 
Chenoweth, 114 N.E. 988, 64 Ind. 
App. .260—Thomas v. Thomas, 110 
N.E. 573, 61 Ind,App. 101. 

Iowa.—Rayburn v. Maher, 288 N.W. 
136, 227 Iowa 274. 

Md.—Tiller v, Elfenbein, 106 A.2d 
42, 205 Md. 14. 

Minn.—In re Jaus’ Guardianship, 269 
N.W. 457, 198 Minn. 242—In re 
‘ -Slimmer's Estate, 178 N.W. 954, 
146 Minn. 429. 

Mont.—State ex rel. Reid v. District 
Court of Second Judicial Dist., 255 
‘ P.2d 633, 126 Mont. 489—Kline v. 
Murray, 257 P. 465, 79 Mont. 530. . 


N.M.—Ferguson-Steere Motor Co. v. 
State Corp. Commission of N. M. f 
292 P.2d 333, 60 N.M. 464—King 
v. McElroy, 21 P.2d 80, 37 N.M. 
238. 

N.T.—Hild v. McClintic-Marshall Co., 
215 N.Y.S. 88, 216 App.Div. 770. 

New York Cent. R. Co. v. Ban- 
ton Corp., 110 N.Y.S.2d 64. 

Okl.—First Nat. Bank v. Chowmng, 
218 P. 676, 95 Okl. 137. 

Pa.—In re Hanna's Estate, 80 A.2d 
740, 367 Pa. 337. 

Meadville Telephone Co. v. Sha¬ 
fer, 94 Pa.Super. 246—J. S. Bache 
& Co. v. Locke, 86 Pa.Super. 501. 
Tex.—Mid Texas Oil & Refining Co. 
v. Panhandle Refining Co., Civ. 
App., 283 S.W. 572. 

Utah.—Sorenson v. Korsgaard, 27 P. 

2d 439, 83 Utah 177. 

Va.—Kian v. Kefalogiannis, 163 S.E. 

535, 158 Va. 129, 82 A.L.R. 894. 
WIs.—In re Meek’s Estate, 227 N.W. 
270, 199 Wis. 602—In re Rocky 
Run Drainage Dist., 200 N.W. 384, 
184 Wis. 557. 

Wyo.—Burch v. Smith, 218 P. 791, 30 
Wyo. 237. 

3 C.J. p 1054 note 20. 

Continuance 

Where court order showed verdict 
and judgment for plaintiff and con¬ 
tinuance of case on defendant's mo¬ 
tion to set verdict aside, and court 
entered judgment for plaintiff at 
plaintiff’s instance at continuance 
sixteen months later, plaintiff was 
not entitled to rely on original order 
as ground for motion to dismiss de¬ 
fendant’s writ of error as filed too 
late. 

Va.—New York Life Ins. Co. v. Bar¬ 
ton, 186 S.E. 65, 166 Va. 426. 

Default judgments 

The proposition stated in the text 
has been held to be the law as to 
and applied to motions to set aside 
judgments by default. 

Ala.—Collins Paving Co. v. Holseap- 
Ple, 128 So. 599, 221 Ala. 308. 

Ind.—Indiana State Board of Dental 
Examiners v. Fetrow, 119 N.E. 
1004, 68 Ind.App. 189. 

En.terlocu.tovy decree 

(1) Motion of complainant to set 
aside .interlocutory decree sust ai ning 
defendants’ demurrer to bill and or¬ 
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ders of circuit court with respect 
thereto would not interrupt running 
of statute fixing limitations within 
which appeal could be taken. 

Ala.—Hinson v. Hinson, 43 So. 2d 130, 
253 Ala. 131. 

(2) Party aggrieved by an inter¬ 
locutory judgment cannot by moving 
to modify or to set it aside after time 
for appeal has expired indirectly 
make reviewable merits of interlocu¬ 
tory judgment. 

Wis.—Kickapoo Development Corp. 
v. Kickapoo Orchard Co., 285 N.W. 
354, 231 Wis. 458—Richter v. 

Standard Mfg. Co., 271 N.W. 14, 
224 Wis. 121, rehearing denied 271 
N.W. 914, 224 Wis. 121. 

Motion for relief 

Plaintiff’s filing of motion for re¬ 
lief from judgment did not terminate 
or suspend the running of time for 
appeal from summary judgment en¬ 
tered against him. 

Nev.—Smilanich v. Bonanza Air 
Lines, 291 P.2d 1053. 

Order overruling motion for new 
trial 

Motion to set aside order overrul¬ 
ing the motion for new trial did not 
operate to extend the time limited by 
law for filing of record in court of 
appeals. 

Ky.—Moreland’s Adm’r v. Stone, 166 
S.W.2d 998, 292 Ky. 521. 

Petition to reconsider 
A litigant cannot, by petition to 
reconsider an appealable order from 
which no appeal has been taken with¬ 
in the period allowed by law, reopen 
the order and thereby nullify the 
limitation for appeal fixed by statute. 
Pa.—Appeal of Clarendon V. F. W. 
Home Ass’n, 75 A.2d 171 , 167 Pa. 
Super. 44. 

Proceedings subsequent to a 
judgment, order, or decree do not 
extend the statutory period for tak¬ 
ing an appeal. 

Pa.—Commonwealth, Department of 
Public Instruction v. Emerson C. 
Custis & Co., 10 A.2d 850, 139 Pa. 
Super. 22. 

Supplemental judgment 
Where original declaratory Judg¬ 
ment was not opened but supplemen¬ 
tal judgment was entered, appellants 
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jurisdictions and under some statutes, however, the motion , 45 at least where the motion is filed 
the rule is otherwise, and the pendency of such ! before the end of the term of court at which it 
a motion suspends the operation of the judgment, 1 was rendered , 45 - 5 or where the motion is filed be- 
which does not take final effect for the purpose of j fore the expiration of the time allowed for an ap- 
an appeal or writ of error until the disposition of j peal . 45 - 10 Under the latter line of authority, on 


■would not be relieved, by virtue of 
supplemental judgment, of their duty 
to take appeal within three months 
from original declaratory judgment 
which had been left unaltered. 

Pa.—Petition of Baily, 76 A.2d 645, 
365 Pa. 613. 

Where defendant’s motion to va~ 
cate order denying motion for new 
trial contained alleged errors which 
could have been asserted in first mo¬ 
tion for new trial, time for appeal 
began to run from date first motion 
was denied, and defendant’s appeal 
would be dismissed. 

Minn.—Trickel v. Calvin, 41 N.W.2d 
426, 230 Minn. 322. 

45. Ala.—Garrett v. Oddo, 73 So.2d 
761, 261 Ala. 172—Altman v. Bar¬ 
rett, 174 So. 293, 234 Ala. 234. 

Cal.—Socol v. King, 209 P.2d 577, 
34 C.2d 292. 

Conn.—De Lucia v. Home Owners' 
Loan Corp., 35 A.2d 868, 130 Conn. 
467—Grzys v. Connecticut Co., 198 
A. 259, 123 Conn. 605—Palmer v. 
Reeves, 182 A. 138, 120 Conn. 405. 
Fla.—De Bowes v. De Bowes, 7 So.2d 

4, 149 Fla. 545—Beaty v. Inlet 
Beach, 7 So.2d 1, 149 Fla. 541. 

Ill.—Corwin v. Rheims, 61 N.E.2d 40, 
390 Ill. 205—Lenhart v. Miller, 31 
N.E.2d 781, 375 Ill. 346—Toman v. 
Park Castles Apartment Bldg. 
Corp., 31 N.E.2d 299, 375 Ill. 293. 

City of Edwardsville v. Illinois 
Terminal R. Co., Ill N.E.2d 707, 
350 Ill.App. 63—Maren v. Wolmer, 
99 N.E.2d 213, 343 Ill.App. 353— 
Goldblatt v. Perlman, 88 N.E.2d 
377, 338 Ill.App. 654—Snook v. 

Shaw, 43 N.E.2d 417, 315 Ill.App. 
594—Majewski v. Pozdol, 195 Ill. 
App. 400. 

Iowa.—Wolf v. Lutheran Mut. Life 
Ins. Co., 18 N.W.2d 804, 236 Iowa 
334. 

Ky.—Cohen v. Board of Trustees of 
Immanuel Baptist Church, 276 S. 
W.2d 26—Riggs v. Ketner, 187 S. 
W.2d 287, 299 Ky. 754. 

Mo.—Simmons v. Friday, 224 S.W.2d 
90, 359 Mo. 812—Scott v. Rees, 253 

5. W. 998, 300 Mo. 123. 

Jenkins v. Jenkins, App., 243 S. 
W.2d 804, certiorari denied 73 S.Ct. 
45, 344 U.S. 836, 97 L.Ed. 650— 
Kamoss v. Kansas City & W. B. 
Ry. Co., App., 202 S.W. 434. 

N.J.—Neel v. Ball, 79 A.2d 459, 6 N. 
J. 546. 

Ohio.—Roscoe v. Kolb, 113 N.E.2d 
746, 93 Ohio App. 352. 

Wis.—Volland v. McGee, 298 N.W. 

602, 238 Wis. 227. 

3 C.J. p 1054 note 19. 

Plaintiffs* pleading t denominated 


“notice of intention to move for new 
trial” could not be construed as also 
a notice of motion to vacate judg¬ 
ment under statute, with respect to 
extending time for appeal. 

Cal.—Richardson v. United Broth, of 
Carpenters and Joiners of America, 
276 P.2d 636, 129 C.A.2d 249. 

Aaiy and all types of motions 

(1) Rule relating to extension of 
time for filing of notice of appeal, by 
a motion to vacate judgment, refers 
to any motion to vacate on any 
ground and covers all types of mo¬ 
tions to vacate, statutory or other¬ 
wise. 

Cal.—In re Corcofingas* Estate, 150 
P.2d 194, 24 C.2d 517. 

(2) Rule extending time for appeal 
where motion to vacate judgment or 
to vacate judgment and enter a new 
and different judgment is not acted 
on within one hundred twenty days 
after entry of judgment does not re¬ 
fer to vacating a judgment merely 
for the purpose of granting a new 
trial, but refers to vacating a judg¬ 
ment or vacating a judgment and 
entering a new and different judg¬ 
ment on other grounds and for oth¬ 
er purposes. So where only notice 
filed of motion to vacate judgment 
was usual notice of intention to 
move for new trial which was so en¬ 
titled, stated statutory grounds for 
new trial, and indicated intention to 
seek vacation of judgment only for 
purpose of granting a new trial, rule 
extending time for appeal when mo¬ 
tion to vacate judgment or vacate 
judgment and enter new and differ¬ 
ent judgment is not acted on within 
one hundred twenty days was not 
applicable, and, notice of appeal not 
having been filed within thirty days 
after denial of motion for new trial, 
appeal must be dismissed as having 
been taken too late. 

Cal.—Gillies v. Brent, 166 P.2d 877, 
73 C.A.2d 585. 

Notice, filed by plaintiff over sixty 
days after entry of judgment for de¬ 
fendant, to vacate it, was ineffectual 
if treated as motion for new trial to 
extend time for notice of appeal 
from judgment. 

Cal.—Arthur v. City of Los Angeles, 
App., 301 P.2d 286. 

Where first judgment was properly 
vacated, so that second judgment was 
only final order in the case, and de¬ 
fendants' notice of appeal was filed 
within time required by law if com¬ 
puted from second judgment, appeal 
was timely. 

Ohio.—Kirby Co. v. Lewis, App., 59 
N.E.2d 762. 


Motion to restore case struck from 
docket 

Decision on motion to restore 
case struck from docket is not the 
basis of an appeal, but it may post¬ 
pone limitation of time within which 
an appeal from judgment striking 
the case from docket must be taken. 
Conn.—Miller v. Bridgeport Herald 
Corp., 56 A.2d 171, 134 Conn. 198— 
Glazer v. Rosoff, 179 A. 407, 120 
Conn. 120. 

Motion to set aside a verdict may 
postpone the time to appeal. 

Conn.—Grzys v. Connecticut Co., 198 
A. 259,123 Conn. 605. 

Intervention 

Where, at time notice of appeal 
was filed, appellant had not been 
permitted to intervene or file his mo¬ 
tion to set aside decree, and decree 
had not been opened up, mere filing 
of petition for leave to intervene and 
for leave to file motion to set aside 
decree did not have effect of render¬ 
ing the decree “interlocutory** but it 
remained “final” and appealable. 

Ill.—Lenhart v. Miller, 31 N.E.2d 781, 
375 Ill. 346. 

Motions held not made or filed in 
time 

Cal.—In re Corcofingas’ Estate, 150 
P.2d 194, 24 C.2d 517. 

Middle Fork Gold Min. Co. v. 
Green, 179 P.2d 363, 79 C.A2d 350. 
Mo.—Woods v. Cantrell, 201 S.W.2d 
311, 356 Mo. 194. 

45.5 Miss.—Johnson v. Mississippi 
Power Co., 196 So. 642, 189 Miss. 
67. 

Where judgment was prepared and 
entered on clerk's vacation order 
book in September, 1939, and appel¬ 
lants* motion to set judgment aside 
was filed Dec. 13, 1939, after expira¬ 
tion of October term of circuit court, 
and circuit court’s records included 
an order reciting that October term 
was one day, which was October 23, 
on which proceedings of the last day 
of last term of court and intervening 
orders were read in open court and 
approved by circuit judge, appellee’s 
motion to dismiss appeal on ground 
that it was not prosecuted within 
time provided by statute would be 
overruled. 

Ky.—George v. George, 141 S.W.2d 
558, 283 Ky. 381. 

45.10 Conn.—Whitney Frocks v„ 

Jaffe, 85 A.2d 242, 138 Conn. 428 
—First Nat. Bank in Greenwich v. 
Ferguson, 28 A.2d 87, 129 Conn. 
374. 
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motion made to set aside a judgment during the riod ; 49 and, whenever the motion is automatically 

term at which it was rendered, and denial thereof, overruled, if not acted on within a certain time, the 

and reentry’- of judgment as of the date of the mak- time for appeal starts to run as of such automatic 

ing of the motion to set aside, error is properly overruling . 50 

sued out on the reentered judgment . 46 After the making and refusal of one motion to 

An appeal is properlv taken from a resettled set aside or vacate any judgment, order, or decree, 
judgment which superseded the original judg- n ° further postponement or suspension of the time 

ment ; 46 - 5 and w r here the judgment originally ren- appeal is effected by subsequent motions to the 
dered has been amended 46 * 10 or corrected , 46 * 15 the same tenor on the same grounds . 51 
period for filing a writ of error has been held to Where a motion to vacate an order or decree is 
run from the date of the amended or corrected filed after the time within which by statute such 

judgment. action should have been taken, the fact that the 

A person affected by a void judgment, order, or court - after further P asses on the m ° i tion do f 

decree is entitled to have it stricken from the not ***** sus P end th , e statute °[ t0 e “ lar S e 
record, on motion duly made, and an appeal from an tlme “ whlch t0 P roceed a S amst ** order or de ' 
order refusing such motion will lie, despite the ex¬ 
piration of the statutory period for appealing from Abandonment of the motion. If a party having an 
the original judgment, order, or decree 47 Similar- appealable interest in a judgment or decree files 
ly, where, by reason of defective service, a decree a motion to vacate it, he may abandon the mo- 
is not binding on persons not parties, and they ap- tion by withdrawing it, or his filing of notice of ap¬ 
ply to vacate as to them, which relief is denied, peal will constitute an abandonment of the motion, 
the time for them to appeal does not start to run and in either case the judgment becomes final on 
until the date of such denial . 48 the date of its entry, and the time for filing notice 

In any case where a motion to set aside or va- of appeal be S ins t0 run from * at date - 5L1 ° 
cate is not a method authorized by law for attack- Revival of lapsed right. After a lapse of the pre- 
ing the particular order complained of, the penden- scribed statutory period without any appeal or pro- 
cy of such motion is without effect for purposes ceeding in error having been taken, the right to ap- 
of delaying the commencement of the appeal pe- peal or bring error is not subject to be revived by a 

ins to vacate as an application for 
certiorari and have quashed the void 
order. 

Ark.—Huff v. Hot Springs Savings 
Trust & Guaranty Co., 45 S.W.2d 
508, 185 Ark. 20. 

48. Colo.—In re German Ditch, etc., 

Co., 139 P. 2, 56 Colo. 252. 

49 . Mo. — State ex rel. State High¬ 
way Commission v. Carroll, App., 

44 S.W.2d 1105—Liberty Central 
Trust Co. v. Roy, 245 S.W. 1085, 

212 Mo.App. 680. 

Okl.—McAleer v. Waddell-O’Brien 
Motor Co., 231 P. 480, 105 Okl. 35. 

Prohate court 

A motion filed in term asking that 
a decision of the probate court com¬ 
plained of be set aside did not carry 
the case over to the next succeeding 
term so as to permit the taking of an 
appeal during such term, although 
the motion was overruled during 
such term. 

Mo.—Lucitt v. Toohey’s Estate, 89 
S.W.2d 662, 338 Mo. 343. 

50. Ariz.—He wins v. Weiler, 264 P. 

101, 33 Ariz. 283. 

51- Ohio.—Wyant v. Russell, 142 N. 

E. 144, 109 Ohio St. 167. 

Application to quash writ 
A statute limiting the time for 

no 


taking an appeal cannot be defeated 
by making a second application to 
quash a writ of replevin based on the 
same facts and intended to produce 
the same results as one previously 
made and from which.no appeal was 
taken. 

Pa.—Kaufmann, etc., Co. v. Landau, 
93 Pa.Super. 457. 

Motion to vacate default judgment 
A petition to reconsider an order 
denying a motion to vacate an order 
of default and judgment, in an action 
to foreclose a general tax lien, does 
not extend the period in which an ap¬ 
peal might be taken from the order 
refusing to vacate the default and 
judgment. 

Wash.—Pedigo v. Fuller, 79 P. 1129, 
37 Wash. 529. 

51.5 Colo.—Kinzbach v. Midwest 
Plumbing & Heating Co., 262 P.2d 
548, 128 Colo. 370. 

HI.—La Salle Mortgage & Discount 
Co. v. Continental Illinois Nat. 
Bank & Trust Co. of Chicago, 32 
N.E.2d 643, first case, 309 Ill.App. 
135. 

51.10 Ill.—Corwin v. Rheims, 61 N. 
E.2d 40, 390 Ill. 205. 


46. W.Va.—Lynch v. Armstrong, 

111 S.E. 489, 90 W.Va. 98. 

3 C.J. p 1055 note 24. 

46.5 N.Y.—Alfaro v. Alfaro, 153 N. 
Y.S.2d 426, 2 AD.2d 692. 

Motion for resettlement calling for 
a substantial change in the terms on 
which an order for a new trial was 
granted suspends the statute impos¬ 
ing a limitation of time on the right 
to appeal from the order after serv¬ 
ice thereof with a written notice of 
its entry. 

N.Y.—Weeks v. Coe, 55 N.Y.S. 263, 36 
App.Div. 339. 

46.10 Tex.—Elliott v. San Benito 
Bank & Trust Co., Civ.App., 133 
S.W.2d 831. 

46.15 Tex.—Elliott v. San Benito 
Bank & Trust Co., supra—Chopelas 
v. North River Ins. Co., Civ.App., 
105 S.W.2d 693. 

47. Pa.—Clarion, etc., R. Co. v. 
Hamilton, 17 A. 732, 127 Pa. 1. 

3 C.J. p 1054 note 22. 

Probate court 

Where an order of the probate 
court was void, the circuit court 
should have treated the belated ap¬ 
peal and appeal from an order refus- 
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motion to vacate the judgment or order and an ap¬ 
peal or proceeding in error from the refusal of such 
motion, all that is available on such appeal or pro¬ 
ceeding in error being the ruling of the court on 
the motion to vacate . 52 

§ 443. Effect of Vacating or Suspending 
Judgment and Stay of Execution 

A valid vacation or suspension of a judgment removes 
and destroys such judgment for the purpose of computing 
the time for appeal, but a suspension or stay of execu¬ 
tion is without significance in this connection unless ac¬ 
companied by such further stay of proceedings generally 
as to prevent the taking of action required as a prerequi¬ 
site to the commencement of the time for appeal. 

Where a judgment or order is itself vacated or 
suspended, and while it remains in that condition, 
inasmuch as there is nothing from which an appeal 
would lie, the operation of the statute of limita¬ 
tions is suspended . 53 
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If an order granting a new trial is vacated, the 
original judgment is left standing as if no such 
order granting a new trial had been made, in so far 
as concerns the time for appeal therefrom . 54 

This proposition presupposes, however, a valid 
vacation or suspension of the judgment as a condi¬ 
tion to its operation, and hence where the order 
vacating it is a nullity, the statute begins to run 
from the rendition or entry of the judgment vacat¬ 
ed , 55 save where and in so far as the pendency of 
the motion to vacate or suspend may, under rules 
stated in the preceding section, have operated to 
postpone the time for appeal; but the contrary has 
been held where the void order, in addition to set¬ 
ting aside the judgment, purports to grant a new 
trial . 56 

Any appeal from the order of vacation or sus¬ 
pension, if such is allowed, must itself be taken in 
such time as is prescribed therefor . 57 


52. Conn.—First Nat. Bank in 
Greenwich v. Ferguson, 28 A. 2d 
87, 129 Conn. 374. 

Minn.—Trickel v. Calvin, 41 N.W.2d 
426, 230 Minn. 322—Kolb v. City of 
Minneapolis, 40 N.W.2d 619, 229 
Minn. 483—In re Jaus’ Guardian¬ 
ship, 269 N.W. 457, 198 Minn. 242— 
Barrett v. Smith, 237 N.W. 15, 183 
Minn. 431. 

Okl.—McAleer v. Waddell-O’Brien 
Motor Co., 231 P. 480, 105 Okl. 35. 
Pa.—Friel v. Beadle, 182 A. 517, 320 
Pa. 204—Levine v. Roth, 120 A. 
115, 276 Pa. 244. 

Tex.—Jowell v. Lamb, Civ.App., 207 
S.W. 987. 

Wash.—Wilson v. Katzer, 226 P.2d 
910, 37 Wash.2d 944. 

3 C.J. p 1054 notes 20 [b], 21. 

Order pursuant to stipulation 

An order, although based on a stip¬ 
ulation which set aside judgment 
without stating a valid reason, did 
not restore the right of appeal, lost 
through expiration of the time. 

Wyo.—Spaugh v. Ross, 263 P. 613, 
37 Wyo. 396. 

53. Ind.—Bowers v. McNutt, 5 
Blackf. 231. 

Kan.—Keystone Iron Works Co. v. 
Douglas Sugar Co., 40 P. 273, 55 
Kan. 195. 

La.—Flint v. Cuny, 7 La. 379, 26 Am. 
D. 505. 

Md.—Herbert v. Rowles, 30 Md. 271 
—Bennett v. Bennett, 5 Gill 463. 
Minn.—Fargo First Nat. Bank v. 

Briggs, 26 N.W. 6, 34 Minn. 266. 
S.C.—Moore v. Smith, 24 S.C. 316— 
Whitesides v. Barber, 22 S.C. 47. 
Tex.—Luck v. Hopkins, 49 S.W. 360, 
92 Tex. 426. 

Wis.— Corpus Juris Secundum cited 
in Volland v. McGee, 298 N.W. 602, 
238 Wis. 227. ‘ 


Stay of proceedings 

(1) Order made in term time 
granting rule to show cause why 
judgment should not be opened and 
defendants permitted to file certain 
motions, and providing that all pro¬ 
ceedings should be stayed mean¬ 
while, was held to toll statute limit¬ 
ing time for appeal. 

Pa—School Dist. of City of Chester, 
to Use of Hanna, to Use of Chest- 
er-Cambridge Bank & Trust Co. v. 
Richardson & Luce, 182 A 500, 
320 Pa 438. 

(2) Where court entered order 
May 20 staying all proceedings until 
final determination of defendants’ ex¬ 
ceptions to order of March 22, grant¬ 
ing a temporary injunction, and or¬ 
der of April 28, continuing the in¬ 
junction, such stay tolled running of 
time for appeal from grant of pre¬ 
liminary injunction until entry of 
final order of October 25 dismissing 
the exceptions, and appeal taken and 
perfected on November 12 was with¬ 
in time. 

Pa.—Grosso v. Englert, 113 A2d 250, 
381 Pa. 351. 

Motion to restore a case, erased 
from the docket on the ground that 
the court had no jurisdiction of the 
action, when entertained by the 
court, operates to defer the time for 
filing an appeal until finally decided. 
Conn.—Sanford v. Bacon, 54 A. 204, 
7.5 Conn. 541. 

Where two judgments are rendered 
in the same case, and the last judg¬ 
ment is appealed from and decided 
to be a nullity, the right of appeal 
from the first judgment is suspend¬ 
ed until the decision takes place and 
an appeal may be taken within the 
statutory period from that time, al¬ 
though a greater period has elapsed 

m 


since the signing of the judgment 
appealed from. 

Wash.—Rogers v. Savage, 201 P. 768, 
117 Wash. 521. 

3 C.J. p 1055 note 27 [a]. 

54. Cal.—Jackson v. Dolan, 261 P. 
706, 202 C. 468. 

3 C.J. p 1054 note 15. 

Vacation pursuant to reversal 
An appeal from a judgment more 
than three months after entry but 
within one month after going down 
of remittitur on reversal of an order 
granting a new trial was not timely. 
Cal.—Jackson v. Dolan, supra. 

55. Idaho.—Baldwin v. Anderson, 8 
P.2d 461, 51 Idaho 614—Corpus Ju¬ 
ris cited in Mountain States Im¬ 
plement Co. v. Arave, 2 P.2d 314, 
315, 50 Idaho 624—Boam v. Sewell, 
241 P. 1020, 41 Idaho 718. 

Or.—Western Land & Irrigation Co. 
v. Humfeld, 247 P. 143, 118 Or. 
416. 

3 C.J. p 1055 note 28. 

Vacation, on motion of court 

The trial court’s void order vacat¬ 
ing a judgment, even though made on 
the court’s own motion, does not toll 
the statutory time for appeal. 
Idaho.—Mountain States Implement 
Co. v. Arave, 2 P.2d 314, 50 Idaho 
624. 

56. Wash.—Rogers v. Savage, 201 P. 
768, 117 Wash. 521. 

57. Ohio.—Makranczy v. Gelfand, 
142 N.E. 688, 109 Ohio St. 325. 

Okl.—One Ford Automobile and 125 
Quarts of Whisky v. State, 162 P. 
779, 63 Okl. 67. 

Terminating stay of execution. 

Proceedings on a motion to review 
an order terminating a stay of exe¬ 
cution pending appeal are for pur¬ 
pose of speedy review and are sum- 
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An order which merely stays execution on a judg¬ 
ment without touching or affecting the judgment 
itself does not have attached to it the consequence, 
or incident, of enlarging the time for appealing ; 58 
hut an order staying all proceedings in a cause tolls 
the running of the period limited for taking an ap¬ 
peal , 59 and under such an order staying proceedings 
which prevents the giving of notice of the judg¬ 
ment, a notice pending the stay being a nullity does 
not limit the time to appeal under statutes requiring 
such notice as a prerequisite to the commencement 
of the time for appeal . 00 

§ 444. Effect of Time for or Delay in Prepar¬ 
ing Bill of Evidence and Exceptions 

The general rule is that allowance or extension of time 
to prepare bills of evidence, exceptions, or the like, in no 
wise affects the time for taking or perfecting appeals or 
similar proceedings. 

The finality of a judgment is not dependent on 
the preparation or allowance of a bill of excep¬ 
tions , 61 and hence, the time for appealing or com¬ 
mencing proceedings in error is not in general ex- 
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tended by allowance of time for, or delay in set¬ 
tling or filing a bill of exceptions . 62 

In Missouri, however, where time after judgment 
is granted for filing a bill of exceptions, the date of 
its filing will be treated as the date of the judgment 
appealed from, in determining whether appellant 
perfected his appeal to the term of the appellate 
court ensuing sixty days after the appeal was tak¬ 
en . 63 

§ 445. From Rendition or Entry of Judg¬ 
ment, Order, or Decree 

Under statutes providing that the time for appeal 
shall run from the rendition of the judgment, order, or 
decree, or from its entry, or signature, the time stares 
as of the actual rendition, entry, or signature, whichever 
may be prescribed, and any particular act or circum¬ 
stance claimed as the commencement is considered in the 
light of its character as such. 

The rule is a very common one, obtaining in many 
jurisdictions and under many statutes that the period 
of limitation begins to run from and at the time of 
rendition of an appealable judgment, order, or de¬ 
cree . 64 In another large group of jurisdictions 


mary and informal and not to be de¬ 
layed to await formal finding: of 
facts by the trial judge. 

Conn.—Northeastern Gas Transmis¬ 
sion Co. v. Benedict, 89 A.2d 379, 
139 Conn. 36. 

58. Va.—Kian v. Kefalogiannis, 163 
S.E. 535, 158 Va. 129, 82 A.L.R. 
894. 

3 C.J. p 1055 note 29. 

59. Pa.—Chester School Dist., to 
Use of Hanna v. Richardson & 
Luce, 184 A. 127, 320 Pa. 438- 
School Dist. of City of Chester, to 
Use of Hanna, to Use of Chester- 
Cambridge Bank & Trust Co. v. 
Richardson & Luce, 182 A, 500, 320 
Pa. 438. 

60. N.Y.—Gersman v. Levy, 108 1ST. 
Y.S. 1107, 57 Misc. 156, appeal dis¬ 
missed 108 N.Y.S. 1107, 58 Misc. 
174. 

Kerner v. Steck, 9 N.Y.S. 303, 18 
N.Y.Civ.Proc. 286. 

White v. Klinken, 16 Abb.Pr. 109. 

61. Wyo.—Toltec Live Stock Co. v. 
Gillespie, 123 P. 413, 20 Wyo. 314. 

€2. Cal.—Rossi v. Superior Court in 
and for San Joaquin County, 46 P. 
2d 1019, 7 C.A.2d 91. 

3 C.J. p 1055 note 31. 

In Kentucky the fact that appel¬ 
lant is given time within which to 
prepare and tender his bill of evi¬ 
dence and exceptions does not pre¬ 
vent the running of the statute fixing 
the time for filing the appeal, and 
appellant, if unable to file his bill 
within the statutory period, will lose 
his right of appeal unless he may 
and does secure an order from the 
appellate court extending the time. 


Ky.—Murray Motor Co. v. Overby, 
289 S.W. 307, 217 Ky. 198. 

3 C.J. p 1055 note 32. 

63. Mo.—Cunningham v. Roush, 43 
S.W. 161, 141 Mo. 640—St. Clair 
County Land, etc., Co. v. Martin, 28 
S.W. 434, 125 Mo. 114. 

Wall v. Continental Casualty 
Co., 86 S.W. 491, 111 Mo.App. 504. 

64. U.S.— Corpus Juris cited in 
Zimmern v. United States, C.C.A. 
Ala., 80 F.2d 993, 995. 

Ala.—Ex parte Biddle, 61 So.2d 803, 
258 Ala. 190—Taylor v. State ex 
rel. Alabama State Milk Control 
Board, 186 So. 463, 237 Ala. 178- 
Ex parte Louisville & N. R. Co., 
108 So. 379, 214 Ala 489. 

Ariz.—Moulton v. Smith, 203 P. 562, 
23 Ariz. 319. 

Ark.—Robertson v. Cunningham, 178 
S.W.2d 1014, 207 Ark. 76—Hum- 
bar ger v. Merchants & Planters 
Bank, 165 S.W.2d 260, 204 Ark. 
XVIII. 

Kan.—School Dist. No. 95, Marion 
County v. Marion County School 
Reorganization Committee, 208 P. 
2d 226, 167 Kan. 665—-- Me Quin v. 
Santa Fe Trail Transp. Co., 122 P. 
2d 787, 155 Kan. Ill—Security Fi¬ 
nance Co. v. Hoyt, 53 P.2d 802, 143 
Kan. 11—Smith v. Lundy, 173 P. 
275, 103 Kan. 207. 

Ky.—Greer v. s Spencer, 11 Ky.Op. 358 
—-Vaughn, v. Walters, 3 Ky.Op. 460. 

La.—Lacaze v. Hardee, App., 7 §o.2d 
719—Babbington v. Fitzpatrick, 9 
LaA.pp.( Orleans) 62. 

Miss.—Duncan v. Brock, 62 So.2d 562, 
216 Miss. 406—Johnson, v. Missis -1 
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sippi Power Co., 196 So. 642, 189 
Miss. 67—Simpson v. Boykin, 79 
So. 852, 118 Miss. 701. 

Nev.—Lind v. Raynor, 243 P.2d 783, 
69 Nev. 164—Nelson v. Paul, 233 P. 
2d 857, 68 Nev. 365—Magee v. 

Lothrop, 96 P.2d 201, 60 Nev. 202— 
Coleman v. Moore & McIntosh, 241 
P. 217, 49 Nev. 139. 

Ohio.—In re Gausepohl's Guardian¬ 
ship, 200 N.E. 520, 51 Ohio App. 
261. 

In re Bloch, 17 Ohio Cir.Ct.,N.S., 
24. 

Okl.—In re Anderson’s Guardianship, 
18 P.2d 1073, 161 Okl. 224—No¬ 
lan v. Butts, 299 P. 869, 149 Okl. 
131—White v. Security Nat. Bank 
of Oklahoma City, 291 P. 965, 145 
Okl. 36—Fulp v. Sapulpa State 
Bank, 282 P. 634, 140 Okl. 121— 
French v. Boles, 261 P. 196, 128 
Okl. 90—In re Baptiste’s Guard¬ 
ianship, 256 P. 520, 125 Okl. 184— 
U. S. Fidelity & Guaranty Co. v. 
Ham, 254 P. 100, 122 Okl. 261— 
Ball v. Lynch, 250 P. 537, 122 Okl. 
24 —Ginn v. Knight, 232 P. 936, 106 
Okl. 4—McAleer v. Waddell-O’Bri- 
en Motor Co., 231 P. 480, 105 Okl. 
35—Perry v. Werline, 186 P. 940, 
77 Okl. 92—Anderson v. Limerick, 
143 P. 183, 43 Okl. 484. 

Tex.—Linton v. Smith, 154 S.W.2d 
643, 137 Tex. 479. 

Cox v. Payne, Civ.App., 231 S. 
W.2d 957—Story v. Story, Civ.App., 
154 S.W.2d 881—Loper v. Hosier, 
Civ.App., 148 S.W.2d 889, error dis- 

. hissed,* j judgment correct—Kuch- 
enmeister y. W. J. WBliams, Inc., 
Civ.App., 60 S.W.2d 279—Swanson 
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and under other statutes it begins to run when but 
not until the judgment, order, or decree has been 
duly filed or entered of record as well as rendered, 
such result obtaining in some cases either by ex¬ 
press provision of the statute, and in others on the 
principle that until there has been an actual filing 
or entry there is no record evidence of a final or 
appealable judgment, order, or decree ; 65 and delay 
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| in the entry of the judgment correspondingly pro- 
I longs the time for appeal . 65 - 5 

Whether the statute begins to run from the time 
of rendition or the time of entry of the judgment, 
it is in either case the time of actual rendition or en- 
j try which determines the commencement of the pe¬ 
riod, and the judgment, having been once actually 
‘ rendered or entered, the statute thereupon starts to 


v. Holt, Civ.App., 56 S.W.2d 266, 
reversed on other grounds 87 S. 
W.2d 1090, 126 Tex. 383—Batson v. 
Bentley, Civ.App., 297 S.W. 769— 
Kittrell v. Fuller, Civ.App., 281 S. 
W. 575. 

Va.—Southern R. Co. v. Shannon, 171 
S.E. 499, 161 Va. 656. 

3 C.J. p 1055 note 34. 

Where motion for a new trial is 
not filed, the statutory period within 
which to perfect an appeal from a 
judgment or decree rendered in the 
district court commences to run 
from the date of the rendition there¬ 
of. 

Neb.—Ash v. City of Omaha, 42 N. 
W.2d 648, 152 Neb. 699. 

65. U.S.—In re Hurley Mercantile 
Co., C.C.A.Tex., 56 F.2d 1023, cer¬ 
tiorari denied Atascosa County 
State Bank of Jourdanton, Texas 
v. Coppard, 52 S.Ct. 580, 286 U.S. 
555, 76 L.Ed. 1290—Vaughan v. 

American Ins. Co. of Newark, N. 
J. f C.C.A.Ga., 15 F.2d 526. 

Ariz.—Old Pueblo Transit Co. v. Cor¬ 
poration Commission of Ariz., 236 
P.2d 1018, 73 Ariz. 32—Gillespie 
Land & Irr. Co. v. Buckeye Irr. Co., 
213 P.2d 902, 69 Ariz. 367—Sligh v. 
Watson, 191 P.2d 724, 67 Ariz. 95. 
Cal.—Herrscher v. Herrscher, 259 P. 
2d 901, 41 C.2d 300—Aspegren & 
Co. v. Sherwood, Swan & Co., 250 
P. 400, 199 C. 532—Stan wood v. 
Carson, 147 P. 562, 169 C. 640. 

Free v. Furr, 295 P.2d 134, 140 
C.A.2d 378—Sweet v. Markwart, 
252 P.2d 751, 115 C.A.2d 735—Costa 
v. Regents of University of Cal., 
229 P.2d 867, 103 C.A.2d 491—King 
v. Wilson, 225 P.2d 270, 101 C.A.2d 
242—Kamper v. Mark Hopkins, 
Inc., 178 P.2d 767, 7& C.A. 885- 
In re Lair’s Estate, 150 P.2d 560, 
65 C.A.2d 245—Monterey Club v. 
Superior Court in and for Los An¬ 
geles County, 112 P.2d 321, 44 C.A. 
2d 351—Merron v. Title Guarantee 
& Trust Co., 54 P.2d 61, 11 C.A.2d 
565—Rosslow v. Janssen, 29 P.2d 
287, 136 C.A. 467, followed in Ross¬ 
low v. Mulcrevy, 29 P.2d 289, 136 
C.A. 787—Tromanhauser v. Grise- 
mer, 11 P.2d 32, 123 C.A. 153— 
Adams v. Bates, 287 P. 146, 105 
C.A. 257. 

Colo.—Fraka v. Malernee, 267 P.2d 
651, 129 Colo. 87—Pierce v. Pierce, 
46 P.2d 748, 97 Colo. 39. 

Fla.—Magnant v. * Peacock, 24 So.2d 
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314, 156 Fla. 6S8—In re Lofton’s t 
Estate, 12 So.2d 587, 152 Fla. 626— I 
Saffran v. Adler, 12 So.2d 124, 152 
Fla. 405—City of Miami Beach v. 
G. A. P. Co., 7 So.2d 9, 149 Fla. 
557—Chewning v. Poliak, 7 So.2d 
4, 149 Fla. 544—Harkins v. Atlan¬ 
tic Nat. Bank of Jacksonville, 7 
So.2d 3, 149 Fla. 229—Beaty v. In¬ 
let Beach, 7 So.2d 1, 149 Fla. 541— 
Scott v. Wellacott, 6 So.2d 622, 149 
Fla. 537—Gulf Fertilizer Co. v. 
Hutchinson, 109 So. 803, 92 Fla. 
123. 

Ill.—Balaban & Katz Corp. v. Rose, 
283 Ill.App. 615. See Oak Park 
Trust & Savings Bank v. Murphey, 
183 Ill.App. 402. 

Md.—Forsythe v. Baker, 23 A.2d 36, 
180 Md. 144. 

Mass.—Medlinsky v. Premium Cut 
Beef Co., 67 N.E.2d 762, 320 Mass. 
22 . 

Neb.—McGerr v. Marsh, 26 N.W.2d 
374, 148 Neb. 50—Dahlsten v. Lib¬ 
by, 175 N.W. 655, 104 Neb. 84- 
Dodge v. Healey, 170 N.W. 828, 103 
Neb. 180. 

N.J.—Morley v. McDonald, 118 A. 

582, 98 N.J.Law 275. 

N.M.—Marr v. Nagel, 272 P.2d 681, 
58 N.M. 479—King v. McElroy, 21 
P.2d 80, 37 N.M. 238. 

N.T.—Foley v. Carter, 212 N.Y.S. 
381, 214 App.Div. 292. 

People ex rel. New York City 
Omnibus Corp. v. Chambers, 84 N. 
Y.S.2d 387, 193 Misc. 95. 

N.D.—In re Heart River Irr. Dist., 
49 N.W.2d 217, 78 N.D. 302. 

Ohio.—Liberal Market, Inc. v. Main- 
Nottingham Inv. Corp., 127 N.E.2d 
50, 97 Ohio App. 464—Schenley v. 
Kauth, 113 N.E.2d 625, 160 Ohio 
App. 109—Levy v. Foley, 61 N.E.2d 
615, 75 Ohio App. 220—Baldwin v. 
Lint, 5 N.E.2d 413, 53 Ohio App. 
349, appeal dismissed 4 N.E.2d 399, 
132 Ohio St. 140—Harding v. Cleve¬ 
land, C., C. & St. L. Ry., 3 Ohio 
App. 236, 35 Ohio Cir.Ct. 617. 

Flowers v. Metcalf, 9 Ohio Supp. 
199. 

Okl.—Dyson v. Butler, 25 P.2d 666, 
165 Okl. 202. 

Or.—Fuller v. Blanc, 77 P.2d 440, 160 
Or. 50—Haberly v. Farmers' Mut. 
Fire Relief Ass’n, 287 P. 222, 135 
Or. 32. 

Pa.—Simpson v. Pennsylvania Turn¬ 
pike Commission, 121 A.2d 84, 384 
Pa. 335—Gray v. Camac, 182 A. 
386, 320 Pa. 122. 
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In re Reading Trust Co.’s As¬ 
sessment, 17 A.2d 625. 113 Pa Su¬ 
per. 277—McClelland v. West Penn 
Appliance Co, 1 A.2d 491, 132 Pa. 
Super. 471—In re Onderdunk’s Es¬ 
tate, 189 A. 550, 125 Pa.Super. 124. 
S.D.—Chambers v. Wilson, 2S9 N.W. 
588, 67 S.D. 125—Mundon v. Green- 
ameyer, 182 N.W. 630, 44 S.D. 134. 
Tenn.—Barber v. Barber, 175 S.W.2d 
324, 180 Tenn. 353, reversed on oth¬ 
er grounds 65 S.Ct. 137, 323 U.S. 
77, 89 L.Ed. 82, 157 A.L R. 163. 

Mitchell v. Porter, 173 S.W.2d 
443, 26 Tenn.App. 498. 

Tex.—Burris v. Myers, Civ.App., 49 
S.W.2d 930. 

Utah.—State Tax Commission v. City 
of Logan, 87 P.2d 692, 96 Utah 497 
—Roe v. Lundstrom, 57 P.2d 1128, 
89 Utah 520—Lukich v. Utah 
Const. Co., 160 P. 270, 48 Utah 452. 
Va.—Corpus Juris Secundum cited 
in McDowell, by Gravatt v. Dye, 69 
S.E.2d 459, 462, 193 Va. 390. 
Wash.—Kelly v. St. Martin, 56 P.2d 
690, 186 Wash. 1—B. F. Hibbard & 
Co. v. Morton, 52 P.2d 313, 184 
Wash. 640—Strickland v. Rainier 
Golf & Country Club, 287 P. 900, 
156 Wash. 640—Morley v. Morley, 
226 P. 132, 130 Wash. 77. 

Wis.—Randall v. Beidle, 1 N.W.2d 
71, 239 Wis. 285—In re Campbell’s 
Estate, 286 N.W. 60, 232 Wis. 227 
—Richter v. Standard Mfg. Co., 271 
N.W. 14, 224 Wis. 121, rehearing 
denied 271 N.W. 914, 224 Wis. 121 
—Netherton v. Frank Holton & 
Co., 207 N.W. 953, 189 Wis. 461. 
Wyo.—Hahn v. Citizens’ State Bank, 
171 P. 889, 25 Wyo. 467, rehearing 
denied 172 P. 705, 25 Wyo. 467. 

3 C.J. p 1056 note 36, p 1057 note 37 
[f]— 53 C.J. p 809 note 2, p 810 
note 3. 

Court rule making the effective 
date for final orders, judgments, or 
decrees, for purpose of computing 
time for taking an appeal, the “ren¬ 
dition” of such order, judgment or 
decree, used quoted word instead of 
“entry” in the familiar sense in 
which both “rendition” and “entry” 
mean recorded in the minutes of the 
court. 

Fla.—Brenner v. Gelernter, 90 So .2d 
306. 

65-5 Cal.—Verdier v. Verdier, 257 P. 
\ 2d 723, 118 C.A.2d 279. 
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run despite the action of the court or the stipula¬ 
tion or agreement of the parties , 66 The question 
whether particular acts or facts do actually con¬ 
stitute or prevent a rendition or entry of judgment, 
whichever is required, is therefore controlling under 
statutes of this sort, on the question of the time when 
the period for taking an appeal or other proceeding 
in error or for review commences. In this connec¬ 
tion, the courts have passed on and characterized 
a great number of acts or matters. Sometimes, the 
statutes specify with particularity what is meant and 
where that is so the period starts on the doing of 
all the requisite acts prescribed, as where the time 
is to start to run on the signing, attestation, and 
filing of the judgment . 67 

Judgment and not verdict is the important fact; 
it is the rendition of the former, not the return of 
the latter which controls where the pertinent time 


4A C.J.S. 

is that of rendition , 68 although it has been stated 
that the acceptance of the verdict is the “rendition 
of the judgment” within the meaning of a statute 
stating the time in which an appeal must be filed ; 68 * 5 
and, in like manner, under statutes looking to en¬ 
try, it is the entry of the judgment and not the 
date of the verdict that is material . 69 Similarly, 
where a case is disposed of on demurrer, it is from 
the time of judgment on the demurrer and not from 
the mere ruling on the demurrer that the period 
of appeal is to run . 70 Suspension by statute of 
the power of clerk or court to enter judgment for 
a specified period after the return of verdict, or the 
decision in the case, deprives an entry within that 
period of any effect it might otherwise have in start¬ 
ing the running of the time for appeal . 71 

Antedating and postdating. While the date of the 
judgment, order, or decree, as shown by the rec- 


66, Cal.—Trubowitch v. Riverbank 
Canning- Co., 1S2 P.2d 182, 30 C.2d 
335—North America Dredging: Co. 
of Nevada v. Outer Harbor Dock 
& Wharf Co., 173 P. 758, 178 C. 406. 

Berman v. Blankenship Motors, 
34 P.2d 1035, 140 C.A. 134. 

Iowa.—Arnd v. Poston, 203 N.W. 260, 
199 Iowa 931. 

Md.—Baltimore Luggage Co. v. Lig- 
on, 118 A.2d 665, 208 Md. 406. 
Mass.—Golden v. Crawshaw, 19 N.E. 

2d 67, 302 Mass. 343. 

Pa.—Watkins v. Neff, 134 A. 625, 287 
Pa. 202. 

Tenn.-—Morgan County v. Jones, 12 
Tenn.App. 197. 

Tex.—Merrick v. Street, Civ.App., 84 
S.W.2d 518—C. S. Hamilton Motor 
Co. v. Muckleroy, Civ.App., 46 S.W. 
2d 451. 

3 C.J. p 1056 note 35 £a], p 1057 note 
37 m, [m], p 1058 note 44. 

Orders or decrees daring vacation 

(1) Under Acts (1913) p 318, pro¬ 
viding that a chancellor by consent 
of parties may try causes, deliver 
opinions, and make and sign decrees 
in vacation, and that the decrees 
shall be entered on the records of 
the court, and shall have the same 
force and effect as if made, entered, 
and recorded in term time, and that 
appeals may be had therefrom as in 
other cases, such a decree is not 
effective until entered of record, and 
time for appeal runs only from such 
entry. 

Ark.—Red Bud Realty Co. v. South, 
22 4 S.W. 964, 145 Ark. 604—-Davis 
v. Sparks, 205 S.W. 803, 135 Ark. 
412 . 

(2) Where judgment is rendered 
during vacation by a consent of par¬ 
ties under Revisal (1905) § 559, the 
time in which to appeal is counted 
from the filing of the judgment in 
the clerk's office. 


N.C.—Caldwell Land & Lumber Co. 
v. Chester, 87 S.E. Ill, 170 N.C. 
399. 

(3) Where the order overruling a 
motion to dissolve a temporary in¬ 
junction was made in vacation on 
October 3, but was not entered until 
October 14, an appeal filed on Octo¬ 
ber 28 was timely as being filed with¬ 
in twenty days. 

Tex.—Burris v. Myers, Civ.App., 49 
S.W.2d 930. 

(4) Under the statute requiring 
appeals to be taken within thirty 
days, an appeal from a vacation or¬ 
der need only be taken within thirty 
days after its entry * in the order 
book, since such vacation order does 
not become effective until entered in 
the record. 

Va.—Stonega Coke & Coal Co. v. 
Sutherland, 118 S.E. 133, 136 Va. 
489. 

3 C.J. p 1057 note 37 [h]. 

Premature notice of entry 
Where judgment was not entered 
until December 18, notice of entry 
served December 7 on attorneys for 
appellant was premature and inef¬ 
fectual, and appellant, under stat¬ 
utes regulating appeals, had six 
months from actual entry of judg¬ 
ment in which to appeal. 

Cal.—North American Dredging Co. 
of Nevada v. Outer Harbor Dock & 
Wharf Co., 173 P. 756, 178 C. 406. 

Stipulation as to the time of entry 
of judgment does not preclude a par¬ 
ty from contending that the appeal 
was taken within the statutory time 
from the actual entry of the order 
when the other party parted with 
no right by reason of the stipula¬ 
tion. 

Cal.—In re Scott, 57 P. 654, 124 C. 
671. 


Waiver of time requirements in trial 
court 

Where, under a statute authoriz¬ 
ing the court to award a new trial to 
an appellant on the appeal record 
and specification of errors, within 
twenty days after filing of specifica¬ 
tions, the court granted a new trial, 
but by consent of the parties the 
order was not made until after the 
twenty days, such action did not pre¬ 
clude appeal by the other party, it 
being provided that an appeal might 
be taken from the order granting the 
new trial, but the time for such is to 
be determined as of the time the or¬ 
der is entered. 

Wyo.—Allen v. Lewis, 177 P. 433, 26 
Wyo. 85. 

67. S.D.—Rempfer v. Jordan, 231 N. 
W. 527, 57 S.D. 142. 

68. La.—Succession of Richter v. 
Fabacher, 123 So. 308, 168 La. 736. 

68.5 Conn.—Grzys v. Connecticut 
Co., 198 A. 259, 123 Conn. 605. 

69. Ark.—Cantrell v. Moore, 258 S. 
W.2d 548, 222 Ark. 244. 

Md.—Gore v. Jarrett, 64 A.2d 550, 192 
Md. 513. 

Wash.—Reynolds v. Pacific Marine 
Ins. Co., 178 P. 811, 105 Wash. 666. 
3 C.J. p 1057 note 37 [b]. 

70. Md.—State v. Fidelity & Deposit 
Co. of Maryland, 127 A. 758, 147 
Md. 194. 

Pa.—O’Donnell v. Producers’ & Re¬ 
finers’ Oil Co., 68 Pa.Super. 478. 

3 C.J. p 1057 note 37 [r], p 1058 note 
44 [a]. 

71. Ohio.—Boedker v. Warren E. 
Richards Co., 176 N.E. 660, 124 
Ohio St. 12. 

R.I.—Coulters v. The Sand Man, 165 
A. 220, 53 R.L 151. 
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ord, governs until corrected by proper proceed- cumstance specified as fixing the commencement of 
ing , 72 the commencement of the period cannot be the time for appeal, actually occurs on a particular 
made, by antedating the entry of an order or de- date, the fact that it is noted by the clerk as having 

cree , 73 or the signature thereof , 74 to run from the occurred at some subsequent time is not controlling 

date when such entry or signature purportedly and does not work any postponement of the period 
was made rather than of the true date thereof; to the time when, according to his recital, the act 

and when the rights of parties with respect to an or circumstance purportedly transpired ; 76 and a 

appeal are determined by such date, they cannot falsification by the judge of the record to make it 
be defeated or affected by the fact that the entry appear that matters occurred as of a date subse- 
or signature is made expressly nunc pro tunc as of quent to the time when they in fact took place is 
the prior date . 75 Conversely where the act or cir- similarly nugatory in this connection . 77 


72. Iowa.—Buck v. Holt, 37 N.W. 
377, 74 Iowa 296. 

N.D.—Corpus Juris Secundum quot¬ 
ed in In re Heart River Irr. Dist., 
49 N.W.2d 217, 223, 78 N.D. 302. 
Va.—Buford v. North Roanoke Land 
Co., 27 S.E. 509, 94 Va. 616. 

W.Va.—Cresap v. Cresap, 46 S.E. 582, 
54 W.Va. 581. 

73. Cal—In re Harris, 52 P.2d 605, 
10 C.A.2d 586—Rosslow v. Janssen, 
29 P.2d 287, 136 C.A. 467, followed 
in Rosslow v. Mulcrevy, 29 P.2d 
289, 136 C.A. 787. 

N.D.—Corpus Juris Secundum quoted 
in In re Heart River Irr. Dist., 49 
N.W.2d 217, 223, 78 N.D. 302. 

3 C.J. p 1058 note 45 [b]. 

Judgment entered after default 
does not relate back to the time when 
default was entered so as to cut off 
the right of appeal where entry of 
judgment is delayed until time for 
appeal has expired. 

Cal.—Lynch v. Bencini, 110 P.2d 662, 
17 C.2d 521. 

74. La.—Auto Painting & Repairing 
Co. v. Ware, App., 152 So. 113. 

N.D.—Corpus Juris Secundum quoted 
in In re Heart River Irr. Dist., 49 
N.W.2d 217, 223, 78 N.D. 302. 

75. Ala.—Henson v. Henson, 73 So. 
2d 100, 261 Ala. 63. 

Ark.—McConnell v. McCord, 281 S.W. 
384, 170 Ark. 839. 

Cal.—Phillips v. Phillips, 264 P.2d 
926, 41 C.2d 869—Rosslow v. Jans¬ 
sen, 29 P.2d 287, 136 C.A. 467, fol¬ 
lowed in Rosslow v. Mulcrevy, 29 
P.2d 289, 136 C.A. 787. 

Iowa.—Arnd v. Poston, 203 N.W. 260, 
199 Iowa 931. 

Mass.—Barnes v. Barnes, 196 N.E. 
917, 291 Mass. 383. 

Mont.—McKinster v. Great Northern 
Ry. Co., 218 P. 87, 67 Mont. 134. 
N.M.—Simon v. El Paso & S. W. Co., 
160 P. 352, 22 N.M. 211, followed in 
Shipp v. El Paso & S. W. Co., 160 
P. 354, 22 N.M. 210. 

N.D.—Corpus Juris Secundum quoted 
in In re Heart River Irr. Dist., 49 
N.W.2d 217, 223, 78 N.D. 302. 

Ohio.—Kelly v. Reese, App., 72 N.E. 
2d 584—Brown v. L. A. Wells Const. 
Co., App., 67 N.E.2d 110, affirmed 56 
N.E.2d 451, 143 Ohio St. 580—Levy 
v. Foley, 61 N.E.2d 615, 75 Ohio 


App. 220—State ex rel. Marzluf v. 
Beightler, App., 57 N.E.2d ISO. 
Or.—Fuller v. Blanc, 77 P.2d 440, 160 
Or. 50. 

Tenn.—Reynolds v. Hamilton, 77 S. 

W.2d 986, 18 Tenn.App. 380. 

Tex.—Murphy v. Boyt, 168 S.W.2d 
631, 140 Tex. 382—Jones v. Kuhn, 
161 S.W.2d 778, 139 Tex. 125—Davis 
v. McCray Refrigerator Sales Corp., 
150 S.W.2d 377, 136 Tex. 296—Sig¬ 
ler v. Realty Bond & Mortgage Co., 
138 S.W.2d 537, 135 Tex. 76—Peuri- 
foy v. Wiebusch, 82 S.W.2d 624, 124 
Tex. 207. 

Davis v. Moore, Civ.App., 131 S. 
W.2d 798—Goodman v. Mayer, Civ. 
App., 105 S.W.2d 281, reversed on 
other grounds 128 S.W.2d 1156, 133 
Tex. 319—Burris v. Myers, Civ. 
App., 49 S.W.2d 930—Burnette v. 
Miracle, Civ.App., 295 S.W. 214. 

Va.—McDowell, by Gravatt, v. Dye, 
69 S.E.2d 459, 193 Va. 390—Spicer 
v. Spicer, 63 S.E.2d 773, 192 Va. 
105. 

W.Va.—Baker v. Gaskins, 24 S.E.2d 
277, 125 W.Va. 326. 

3 C.J. p 1058 note 45. 

Little change of judgment 

Fs>.ct that judgment entered nunc 
pro tunc changed but little the terms 
of the first judgment would not af¬ 
fect right of either party to action 
to appeal therefrom within time pre¬ 
scribed by law from date of such en¬ 
try. 

Tex.—Magnolia Petroleum Co. v. 
Wheeler, Civ.App., 132 S.W.2d 456, 
error dismissed, judgment correct. 

Entry made during term 

The rule that time to appeal be¬ 
gins to run from date of subsequent 
order of court authorizing entry of 
judgment nunc pro tunc, when entry 
has not been made during term at 
which judgment was rendered, is in¬ 
applicable where entry is made dur¬ 
ing the term. 

Tex.—Cleburn Nat. Bank v. Bowers, 
Civ.App., 113 S.W.2d 578. 

Bight created or denied 

(1) A nunc pro tunc order cannot 
extend the time for appeal unless ad¬ 
ditional rights are created or an ex- 
I isting right denied by such nunc pro 
| tunc entry, or unless the appeal or 
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error proceeding grows out of such 
nunc pro tunc entry. 

Ohio.—Perfection Stove Co. v. Scher¬ 
er, 166 N.E. 376, 120 Ohio St. 445. 

Levy v. Foley, 61 N.E.2d 615, 75 
Ohio App. 220—State ex rel. Marz¬ 
luf v. Beightler, App., 57 N E.2d 
180. 

(2) While ordinarily as between 
parties a nunc pro tunc order is en¬ 
tered as of date of original judg¬ 
ment, if there is a modification which 
affects parties’ rights, appeal may be 
perfected from actual date of such 
order. 

Ohio.—Tresemer v. Gugle, 42 N.E 2d 
712, 70 Ohio App. 409. 

76. Ill.—Jones v. City of Carterville, 
91 N.E.2d 604, 340 Ill.App. 330. 

S.D.—Sanford v. Kilpatrick, 172 N.W. 
805, 42 S.D. 32. 

Conflict between certificate settling 
record and clerk’s indorsement 
Where appellant procured from the 
trial judge a certificate settling the 
record and certifying that it contain¬ 
ed a judgment roll with a transcript 
of the evidence and trial proceedings, 
and where the judgment roll was on 
file in the clerk's office not later than 
Aug. 12, 1916, the clerk’s indorsement 
that it was filed Feb. 13, 1918 did not 
fix the day of its filing, and whera 
under Code Civ.Proc. 5 442, in force 
when the judgment was entered, the 
time for appeal expired Aug. 12, 1918, 
an appeal perfected Sept. 4, 1918 will 
be dismissed. 

S.D.—Sanford v. Kilpatrick, supra. 

77. Ohio.—Friedman v. Brown, 172 
N.E. 565, 35 Ohio App. 450. 

Tex.—Williams v. Hyatt, Civ.App., 
252 S.W. 861. 

Where a judgment was rendered 
but not entered during the term, a 
judgment entered at subsequent term 
which falsely recited that cause was 
tried during such term could not be 
considered as a valid judgment nunc 
pro tunc from which an appeal could 
be taken since it did not purport to 
be such a judgment; and an order 
of district court for the correction 
of the judgment which recited cor¬ 
rect date on which judgment was 
rendered, and that it was afterwards 
entered during subsequent term and 
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When an appeal may be taken from the rendition 
of a judgment, the time for taking such appeal is 
not postponed by the subsequent entry of judgment 
as of the date on which it was rendered ; 78 after 
the time for taking an appeal has expired, it cannot 
be arrested or called back by a nunc pro tunc or¬ 
der ; 79 and where the trial court led counsel to 
believe on a certain date that he was entering a 
judgment nisi on the jury’s verdict, but in fact he 
entered a final judgment, the trial court could not, 
after the time for appeal had expired, order that 
the docket entries be altered to show entry of a 
judgment nisi on that date and of an absolute judg¬ 
ment on a subsequent date, in order to extend time 
for appeal . 79 * 5 

Signature. In passing on the question of the ex¬ 
istence of a judgment or order, the entry of which 
is the time for commencement of appeal, it has 
been held, in the absence of specific statutory re¬ 
quirements to the contrary, that such judgment or 
order may be sufficient that its entry will start the 
time running despite the absence of a signature of 
the judge , 80 while elsewhere, or under other stat¬ 


utes, the contrary is true, there being no valid en¬ 
try until he has signed , 81 and date of signing stat¬ 
ed . 8 5 It has been held under statutes making 
rendition, as distinguished from entry, the pertinent 
time, that no written record is a prerequisite to the 
commencement of the right of appeal, and, accord¬ 
ingly, there is no requirement of the signature of 
the judge , 82 but even under such statutes the view 
has been taken that no final judgment exists until 
after a signing, and consequently that the time of 
rendition, from which the appeal period commences, 
is as of the signature by the judge . 83 

In Louisiana, while rendition and not entry is 
controlling, related statutes refer to the signing of 
judgments, orders, or decrees in such manner as 
to couple rendition and signature as conjoint re¬ 
quirements, and, accordingly, the time when the 
judgment, order, or decree is signed is the material 
time for determining the commencement of the 
period within which to appeal, provided the signa¬ 
ture is a prescribed time after rendition . 84 

Supplementary or subsequent motions, orders, etc., 
which are not in their nature such as to affect the 


concluded with an order that clerk 
record the instrument so that record 
may show facts therein stated, was 
not a judgment nunc pro tunc from 
which an appeal could be taken and 
did not have effect of converting 1 void 
judgment into a valid judgment nunc 
pro tune. 

Tex.—Sigler v. Realty Bond & Mort¬ 
gage Co., 138 S.W.2d 537, 135 Tex. 
76. 

7a Ind.—Harvey v. Rodger, 143 N. 

E. 8, 84 Ind.App. 409. 

3 C.J. p 1059 note 46. 

79. Ind.—Harvey v. Rodger, supra. 
3 C.J. p 1059 note 47. 

79.5 Md.—Baltimore Luggage Co. v. 
Ligon, 118 A.2d 665, 208 Md. 406. 

80. Nev.—Johnson v. Johnson, 22 P. 
2d 128, 54 Nev. 433. 

81. Ark.—Bolls v. Craig, 251 S.W. 
2d 482, 220 Ark. 880—Jelks v. Jelks, 
181 S.W.2d 235, 207 Ark. 475. 

Ky.—Cermann Bros. Motor Transp., 
Inc., v. Flora, 262 SW.2d 821— 
Ehlenberger v. Dalbey, 234 S.W.2d 
735, 314 Ky. 223—Harlan County 
ex reL Middleton v. Brock, $2 S.W. 
2d 757, 263 Ky. 530. 

La.—Beuhler v. Beuhler Realty Co., 
99 So. 276, 155 La. 319. 

Mass.—Wright v. Wright, 162 N.E. 
8.94, 264 Mass. 453. 

Mont—Conway v. Fabian, 89 P.2d 
1022, 108 Mont 287, certiorari de¬ 
nied 00 S.Ct 94, 308 U.S. 578, 84 L. 
Ed. 484. 

Tex.—Leper v. Hosier, Civ.App., 148 
SW«2d 889, error dismissed, judg¬ 
ment correct—U. S. Cold Storage 


i Co. v. Richards, Civ.App., 99 S.W. 
2d 697, error refused, affirmed Rich¬ 
ards v. U. S. Cold Storage Co., 112 
I S.W.2d 445, 131 Tex. 148. 

letter written by district judge to 
attorneys stating that court had pro¬ 
nounced its order and judgment, sus¬ 
taining plea of privilege, and submit¬ 
ting unsigned draft of proposed or¬ 
der was at most a pronouncement 
and not an order of court from which 
appeal must be taken within twenty 
days. 

Tex.—Canales v. Salinas, Civ.App., 
288 S.W.2d 207, error dismissed. 

81.5 Tex.—Polis v. Alford, Civ.App., 
267 S.W. 2d 918. 

82. Ariz.—Moulton v. Smith, 203 P. 
562, 23 Ariz. 319. 

Conn.—Appeal of Bulkeley, 57 A. 112, 
76 Conn. 454. 

Ind.—Pittsburgh, etc., R. Co. v. John¬ 
son, 93 N.E. 683, 95 N.E. 610, 49 
Ind.App, 126. 

Nev.—Coleman v. Moore & McIntosh, 
241 P. 217, 49 Xev. 139. 

N.C.—Caldwell Land & Lumber Co. v. 
Chester, 87 SJE. Ill, 170 N.C. 399. 

83. Ky.—Harlan County ex ret Mid¬ 
dleton v. Brock, 92 S.W.2d 757, 263 
Ky. 530—Supreme Tent of Knights 
of Maccabees of World v.'Dupriest, 
38 S.W.2a 241, 238 Ky. 352^-Koontz 
v. Butler, 38 S.W.2d 204, 238 Ky. 
406—Interstate Petroleum Co.* ,v. r 
Farris, 169 S.W. 535, 159 Ky. 820.* 

3 C.J. p 1059 note 48. 

Interim expiration of term 
An unsigned judgment rendered at 
one term and signed at a subsequent 
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term does not become effective until 
so signed. 

Ky.—Supreme Tent of Knights of 
Maccabees of World v. Dupriest, 
38 S.W.2d 241, 238 Ky. 352—Sande- 
fur v. Stevens, 247 S.W. 730, 197 
Ky. 527. 

84. La.—Caspar! v. Osborne, 126 So. 
500, 169 La. 983—Succession of 
Dahm, 117 So. 826, 166 La. 774—Ry- 
land v. Harve M. Wheeler Lumber 
Co., 84 So. 55, 146 La. 787—James 
v. St. Charles Hotel Co., 83 So. 222, 

| 145 La. 1004. 

Auto Painting & Repairing Co. 
v. Ware, App., 152 So. 113 
3 C.J. p 1059 note 48 [a]. 

Effective date 

A judgment does not become legal¬ 
ly effective until three days after its 
rendition or until an application for 
a new trial filed within the three 
days has been denied, even though 
it has been signed during that peri¬ 
od, and, for the purpose of appeal, 
the judgment is treated as signed as 
of its effective date. 

La.—Lacaze v. Hardee, App., 7 So.2d 
719. 

Premature signing 
A judgment signed before the ex¬ 
piration of the required period is 
premature and does not shorten the 
time for appeal measured from the 
signing of a Judgment. 

La*—Harold v.. Jefferson, 134 So. 104, 
172 La. 315. 

Auto Painting, 8k Repairing Co. v. 
Ware, App., 152 So. 113. ; 
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existence and operation of the judgment, do not 
postpone the effective time of entry to the time 
when they are disposed of . S5 The fact that the 
clerk of court has performed the statutory duty of 
entering a synopsis of the order rendered by the 
court does not prevent the subsequent entry of an 
order signed by the judge, and an appeal taken 
within the statutory period after the entry of the 
order signed by the judge is timely . 85 - 5 

Performance or omission of duty by clerk. The 
clerks failure or omission to enter the judgment 
within the time specified by statute for such action 
by him does not vary the rule that the period starts 
as of actual entry or rendition . 86 Where there is 
nothing to show when the judgment was in fact 
rendered or entered, the presumption will be made 
that the clerk acted promptly, in compliance with 
his duty, and such presumption will be employed to 
aid in fixing the commencement of the time for 
appeal . 87 Where a clerk of court without the 
knowledge of the parties and without the approval 
of the court enters a judgment on the journal of 
the court on the same day it is rendered, such en¬ 
try in at least one jurisdiction is improper, and 
the time for perfecting the appeal runs not from 


such improper entry but from the journal entry 
of judgment approved by the court in writing . 87 - 5 

Entry, facts or circumstances constituting. En¬ 
try is deemed to take place, for the purpose of 
fixing the time for appeal, when the order or judg- 
! ment is either spread upon the record or noted and 
filed among the papers of the court, according to 
its practice . 88 Thus, in some jurisdictions and un¬ 
der some statutes, the entry is made when the judg¬ 
ment, order, or decree is recorded by the clerk on 
the proper books or records of the court . 89 

Where, on the other hand, notation and filing 
among the papers of the court is the relevant cir¬ 
cumstance on the question of entry under the es¬ 
tablished practice of the court, the entry is deem¬ 
ed to take place, in this connection, as of the time 
of filing of the judgment or order with the clerk , 90 
rather than as of the time he actually spreads the 
judgment on the records . 91 

In some cases, where the prevailing or prescrib¬ 
ed practice envisages a spreading on the record, 
the “entry” contemplated has been held, in the ab¬ 
sence of explicit indications to the contrary in 
the statute, to refer to the formal entry in the judg- 


85. N.J.—Citizens’ Loan Co. v. Tram- 
berg. 155 A. 127, 9 N.J.Misc. 619. 

85.5 Cal.—Becker v. Munkelt, 72 P. 
2d 882, 9 C.2d 741. 

86. Idaho.—West States Mortg. Loan 
Co. v. Hurst, 237 P. 1107, 41 Idaho 
80. 

Kan.—Mahoney v. Stavely, 165 P.2d 
230, 160 Kan. 792. 

Okl.—Sanders v. Provine, 36 P.2d 855, 
169 Okl. 203. 

Or.—Haberly v. Farmers’ Mut. Fire 
Relief Ass’n, 287 P. 22 2, 135 Or. 32. 
Tex.—Long v. Martin, 247 S.W. 827, 
112 Tex. 365. 

Withholding decree from minutes 
The clerk and master to whom the 
chancellor transmitted a chamber de¬ 
cree was without authority to with¬ 
hold decree from minutes, but was 
required to enter it immediately and, 
if he did withhold it and entered it 
later, the decree would take effect as 
of date of its receipt and not of date 
of entry with respect to time for fil¬ 
ing appeal bond. 

Tenn.—McGhee v. French, 107 S.W.2d 
516, 21 Tenn.App. 187. 

Piling fee 

Where record and check for filing 
fee were delivered to office of clerk 
of court of appeals on October 14, 
1949. appeal from order entered on 
October 17, 1947, overruling plain¬ 
tiff’s motion for new trial and mo¬ 
tion to substitute verdict at pre¬ 


vious trial was not dismissable for 
failure to file record within two years 
from date of entry of order as re¬ 
quired by statute, even though en¬ 
dorsement on record showed that it 
was not filed by the clerk until Oc¬ 
tober 17, 1949. 

Ky.—Noe v. O’Neil, 236 S.W.2d 893, 
314 Ky. 641. 

87. Conn.—Brown v. New Haven 
Taxicab Co., 105 A. 706, 93 Conn. 
251. 

87.5 Ohio.—Ray Caldwell, Inc. v. 
General Ins. Co., 107 N.E.2d 233, 90 
Ohio App. 381. 

88. U.S.—Corpus Juris cited in. Unit¬ 
ed States v. Moore, C.A.Tex., 182 F. 
2d 336, 337—In re Hurley Mercan¬ 
tile Co., C.C.A.Tex., 56 F.2d 1023, 
certiorari denied Atascosa County 
State Bank of Jourdanton, Texas 
v. Coppard, 52 S.Ct. 580, 286 U.S. 
555, 76 L.Ed. 1290. 

Ohio.—Brown v. L. A. Wells Const. 
Co., App., 67 N.E.2d 110, affirmed 56 
N.E.2d 451, 143 Ohio St. 580. 

89. Fla.—Schneider v. Cohan, 73 So. 
2d 69—Magnant v. Peacock, 24 So. 
2d 314, 156 Fla. 688—Wildwood 
Crate & Ice Co. v. Citizens’ Bank of 
Inverness, 123 So. 699, 98 Fla. 186. 

Neb.—In re Getchell's Estate, 154 N. 

W. 537, 98 Neb. 788, 

Wis.—Richter v. Standard Mfg, Co„ 
271 N.W. 14, 224 Wis. 121, rehear¬ 
ing denied 271 N.W. 914, 224 Wis. 


121—Nether ton v. Frank Holton & 
Co., 205 N.W. 388, 189 Wis 461. mo¬ 
tion denied 206 N.W. 919, 189 Wis. 
461, mandate vacated 207 N.W. 953, 
189 Wis. 461. 

90. U.S.—In re Hurley Mercantile 
Co., C.C.A-Tex., 56 F.2d 1023, cer¬ 
tiorari denied Atascosa County 
State Bank of Jourdanton, Texas, 
v. Coppard, 52 S.Ct. 580, 286 U.S. 
555, 76 L.Ed. 1290. 

Idaho.—West States Mortg. Loan Co. 

v. Hurst, 237 P. 1107, 41 Idaho 80. 
N.Y.—People ex rel. Manhattan Stor¬ 
age & Warehouse Co. v. Lilly, 75 N. 
Y.S.2d 883, 191 Misc. 592. 

Ohio.—Wainscott v. Young, 77 N.E. 
2d 102, 81 Ohio App. 21—Morewood 
Realty Holding Co. v. Amazon Rub¬ 
ber Co., 18 Ohio App. 201, affirmed 
Amazon Rubber Co. v. Morewood 
Realty Holding Co. t 142 N.E. 363, 
109 Ohio St. 291. 

Tex.—Ex parte Travis, 73 S.W.2d 
487, 123 Tex. 480. 

Wash.—Isom v. Olympia Oil & Wood 
Products Co., 94 P.2d 482, 200 
Wash. 642—Morley v. Morley, 226 
P. 132, 130 Wash. 77—Mathison v. 
Anderson, 182 P. 622, 107 Wash. 
617. 

3 C. J. p 1058 note 30 £al. 

91. Ohio.—Amazon Rubber Co. v. 
Morewood Realty Holding Co., 142 
N.EL 363, 109 Ohio St. 29L 

Wash.—Mathison v. Anderson. 182 P. 
. 622. UW, Wash. 617. 
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ment book , 92 or on the court journal or docket . 93 
In others, the view has been taken that final for¬ 
mal entry of that character is not meant and that 
reference is to be had, where the minute entry 
was not merely preliminary or collateral in charac¬ 
ter, to the time of entry in the minutes of the court, 
or similar record , 94 unless the entry in the perma¬ 
nent minutes expressly directs the preparation, find¬ 
ing, and filing of a written order, in which event 
the date of entry is the date of the filing such or¬ 


der ; 94 * 5 but, even though there is no direction in 
the minute order for the preparation of a written 
order, if the minute order omits any essential por¬ 
tion of a valid order, including findings when nec¬ 
essary, the minute order is not the appealable or¬ 
der from which the time for notice of appeal is to 
be measured . 94 * 10 It has been stated that the time 
to appeal runs not from the docketing of the judg¬ 
ment, but from the time of entering it . 95 


92. Cal.—Southern Pac. R. Co. v. 
Willett, App., 9 P.2d 308. 

Wash.—Reynolds v. Pacific Marine 
Ins. Co. f 178 P. 811, 105 Wash. 666 
—Rupe v. Kemp, 169 P. 855, 99 
Wash. 371. 

93. Ala.—Corpus Juris Secundum 
cited in Ex parte Biddle, 61 So.2d 
803, 806, 258 Ala. 190. 

Iowa.—McCarney v. Lightner, 175 N. 

W. 751, 188 Iowa 1271. 

Neb.—Curnyn v. Kinney, 229 N.W. 
894, 119 Neb. 478—Union Cent. Life 
Ins. Co. v. Saathoff, 213 N.W. 342, 
115 Neb. 385. 

Ohio.—Hayes v. Hayes, 158 N.E. 650, 
117 Ohio St. 323. 

Bradford v. Micklethwaite, App., 
131 N.E.2d 685, affirmed 127 N.E.2d 
21, 163 Ohio St. 301—Kelly v. 

Reese, App., 72 N.E.2d 584. 

Pa.—McClelland v. West Penn Ap¬ 
pliance Co., 1 A.2d 491, 132 Pa.Su- 
per. 471. 

3 C.J. p 1057 note 38 lb]. 

Actual notation by cleric in civil dock¬ 
et book 

Ariz.—Fagerberg v. Denny, 112 P.2d 
581, 57 Ariz. 188. 

94. Ala.—McCollough v. Parks, 199 
So. 750, 29 Ala.App. 610. 

Cal.—Gwinn v. Ryan, 202 P.2d 51, 33 
C.2d 436—Southern Pac. R. Co. v. 
Willett, 14 P.2d 526, 216 C. 387. 

People v. Taliaferro, 273 P.2d 
920, 127 C.A.2d 462—In re Mills 
Estate, 243 P.2d 889, 111 C.A.2d 83 
—Pessarra v. Pessarra, 183 P.2d 
279, 80 C.A.2d 965—In re Lair’s Es¬ 
tate, 150 P.2d 560, 65 C.A.2d 245— 
Jackson v. Thompson, 110 P.2d 470, 
43 C.A.2d 150—Scrimsher v. Reli¬ 
ance Rock Co., 36 P.2d 688, 1 C.A.2d 
382—Tromanhauser v. Grisemer, 11 
P.2d 32, 123 C.A. 153-—Pflug v. 
Brown, 207 P. 39, 57 C.A. 312. 

Fla-—Magnant v. Peacock, 24 &o.2d 
314, 156 Fla. 688—Wildwood Crate 
& Ice Co. v. Citizens’ Bank of In¬ 
verness, 123 So. 699, 98 Fla. 186. 
Nev.—Nelson v. Smith, 176 P. 261, 42 
Nev. 302, rehearing denied 178 P. 
625, 42 Nev. 302. 

Or.—French v. C. F. & T. Co., 241 P. 
1010, 116 Or. 532. 

Test.—C. S. Hamilton Motor Co. v. 

Muckleroy, Civ.App., 46 S.W.2d 451. 
S-C.J. p 1057 note 37 Ei], [53 (3). 

Filing of a signed probate decree 


is equivalent to "entry” at length in 
minute book of court within mean¬ 
ing of statute requiring appeal to be 
taken within sixty days from entry 
of judgment or order. 

Cal.—In re Tierney’s Estate, 146 P. 
2d 700, 63 C.A.2d 295, followed in 
In re Tierney’s Estates and Guard¬ 
ianships, 14 € P.2d 704, 63 C.A.2d 
839. 

Appealable judgment 

Whether time limited for filing no¬ 
tice of appeal began to run from 
date of minute entry of order of dis¬ 
missal depended on whether such or¬ 
der was appealable or whether court 
could act only by making a formal 
written order or judgment of dis¬ 
missal, being a question of trial court 
procedure, since rule prescribing time 
for filing notice of appeal does not 
come into operation until there is an 
appealable judgment or order. 

Cal.—Gwinn v. Ryan, 202 P.2d 51, 33 
C.2d 436. 

Regular minutes 

The time for filing a notice of ap¬ 
peal runs from entry of order from 
which an appeal is taken in the reg¬ 
ular minutes of the court, and not 
from the entry in the rough minutes 
of the clerk. 

Cal.—Grande v. Donovan, 131 P.2d 
8 55, 55 C.A. 2d 694—Berman v. 

Blankenship Motors, 34 P.2d 1035, 
140 C.A. 134. 

Nonsuit 

(1) The time for an appeal from a 
nonsuit begins from entry of the 
original order of nonsuit on the min¬ 
utes, without formal judgment of 
nonsuit, and an appeal not brought 
within the time from such date must 
be dismissed. 

Cal.—McColgan v. Jones, Hubbard & 
Donnell, 78 P.2d 1010, 11 C.2d 243. 

Lewis r. Hammond Lumber Co., 
300 P. 49, 114 C.A 390—Bengel v. 
Traeger, 280 P. 538, 100 C.A 526. 

3 C.J. p 1057 note 37 [j] (2). Contra 
3 C.J. p 1057 note 37 [j] (1). 

(2) Where order of nonsuit was 
entered in clerk’s minutes on Novem¬ 
ber 30, 1951, but was not entered in 
permanent minute book until Decem¬ 
ber 3, 1951, latter date was date of 
entry for purpose of appeal, and ap¬ 
peal from such order, filed on Feb¬ 
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ruary 1st, 1952, was filed within six¬ 
ty day period allowed by rule. 

Cal.—Beresford v. Pacific Gas & Elec. 
Co., 248 P.2d 773, 113 C.A.2d 622. 

(3) Where there was no final judg¬ 
ment disposing of case at time plain¬ 
tiff elected to take nonsuit because 
of adverse rulings of the court, but 
bench notes recited that it was or¬ 
dered and adjudged that nonsuit he 
granted, and appeal from minute en¬ 
try was dismissed because of absence 
of final judgment, judgment ordering 
correction of prior minute entry to 
contain necessary provisions for final 
judgment, entered more than six 
months after prior minute entry, 
merely put in proper form the judg¬ 
ment previously pronounced, and 
made legal evidence of it, and appeal 
from previous judgment was not 
available, even though six months 
had not expired since its formal en¬ 
try. 

Ala.—Ex parte Biddle, 61 So.2d 803* 
258 Ala. 190. 

Statutory duty of clerk to keep min¬ 
ute book 

Under a statute which makes it the 
duty of the clerk to keep a minute 
book, in which he is required to en¬ 
ter a brief statement of all proceed¬ 
ings had in open court, showing all 
motions and orders made, when a 
written order is drawn up and sign¬ 
ed by the judge and filed by the clerk, 
who enters a brief statement thereof 
in his minute book, showing the sub¬ 
stance of the order, it is an entry of 
it within the meaning of the statute. 
Wis.—Uren v. Walsh, 14 N.W. 902, 
57 Wis. 98. 

94J3 Cal.—People v. Taliaferro, 273 
P.2d 920, 127 C.A.2d 462—In re 
Mills’ Estate, 243 P.2d 889, 111 C. 
A.2d 83—Pessarra v. Pessarra, 183 
P.2d 279, 80 C.A.2d 965. 

Nonsuit 

Rule of text applicable to orders- 
granting nonsuit. 

Cal.—Nicholson v. Henderson, 153 P. 
2d 945, 25 C.2d 375. 

Curtis v. Pacific Elec. Ry. Co., 223- 
P.2d 52, 100 C.A.2d 112. 

94.10 Cal.—In re Mills’ Estate, 243- 
P.2d 889, 111 C.A.2d 83. 

95. N.T.—Waterbury v. Nassor, 224 
N.Y.S. 179, 130 Misc. 200. 
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By seeking and obtaining a formal entry, a par¬ 
ty may estop himself to contend that a prior in¬ 
formal entry initiates the time in which to take or 
perfect the appeal or proceedings in error . 96 

Even though entry rather than rendition is the 
pertinent point of time, nevertheless the entry look¬ 
ed to is that of the judgment or order, rather than 
of some other collateral or related matter or fact; 
and the rule does not contemplate the reckoning 
of the time for appeal from a mere filing of the 
findings of fact and conclusions of law clearly in¬ 
tended as an opinion and not as the judgment in 
the action , 97 or entry of a judgment or order deny¬ 
ing a rehearing without vacation or modification of 
the prior order or judgment , 98 or an order for entry 
of judgment , 99 or notation in a minute book clearly 
intended as and appearing to be a mere memoran¬ 
dum for use in the preparation of the final judg¬ 
ment , 1 or the date of the filing of a decision on 
the merits . 2 Whenever findings are required by 
law, and particularly where expressly requested, 


there is no judgment to be entered until such find¬ 
ings are made and any prior entries are ineffective 
to give rise to the period of appeal , 3 but it is oth¬ 
erwise where such findings either are not required 
or the requirement, if such exists is waived, in 
which case postponement or failure to make such 
findings does not prevent the existence or entry 
of judgment . 4 

As between an unauthorized entry by the clerk 
at the time when the court announces its intended 
ruling, and the later entry when the ruling is ac¬ 
tually made, it is the latter which is controlling on 
the question of the commencement of the appeal 
period . 5 

Any disposition, however, is regarded as a judg¬ 
ment in this connection which is in the form usual¬ 
ly and customarily recognized and adopted, accord¬ 
ing to prevailing practice, for the purpose of judg¬ 
ment, although it be condensed or abbreviated in 
form . 6 A mere irregularity in the entry of a judg- 


Motion for new trial 

(1) Time for appeal from judg¬ 
ment begins to run from date court 
directs entry of order denying mo¬ 
tion for new trial, not on date clerk 
makes notation of order in civil 
docket book. 

Ariz.—Harbel Oil Co. v. Steele, 298 
P.2d 789, 80 Ariz. 368, opinion ad¬ 
hered to 301 P.2d 757. 

(2) Where, according to minutes of 
court and civil docket, and post card 
notice sent to attorneys by clerk, tri¬ 
al court entered order denying mo¬ 
tion for new trial on May 10, and 
notice of appeal was not filed until 
Monday, July 11, appeal was not 
timely, and, on motion, supreme court 
was required to dismiss appeal for 
want of jurisdiction. 

Ariz.—Harbel Oil Co. v. Steele, supra. 

96. Wash.—Herzog v. Palatine Ins. 
Co., 79 P. 287, 36 Wash. 611. 

97. Mont.—Conway v. Fabian, 89 P. 
2d 1022, 108 Mont. 287, certiorari 
denied 60 S.Ct. 94, 308 U.S. 578, 84 
L.Ed. 484—In re Toomey’s Estate, 
31 P.2d 729, 96 Mont. 489. 

3 C.J. p 1057 note 37 [c]. 

Where jury issue is submitted to 
court, finding by court is equivalent 
of jury verdict, and an entry of 
judgment on finding before expira¬ 
tion of three-day period within which 
a motion for a new trial may be filed 
is ineffective to start running of lim¬ 
itation for filing a petition in error. 
Ohio.—Morrison v. Baker, App., 58 N. 
E.2d 708. 

Finding entry is neither a judg¬ 
ment nor a final order from which 
an appeal may be taken, and hence 
the filing of a finding entry does not 


cause the statute to run as to time 
within which notice of appeal shall 
be given. 

Ohio.—In re Wuichet’s Estate, 34 N. 
E.2d 804, 66 Ohio App. 429. 

98. Ohio.—State ex rel. Lanker v. 
Kelsey, 186 N.E. 508, 126 Ohio St. 
599. 

99. Iowa—Amd v. Poston, 203 N.W. 
260, 199 Iowa 931. 

Pa—Watkins v. Neff, 134 A. 625, 287 
Pa 202. 

O’Donnell v. Producers & Refiners 
Oil Co., 68 Pa.Super. 478. 

Listing on. judgment index 

Listing an order directing that 
judgment be entered as a judgment 
on the judgment index did not make 
such order a judgment, as respected 
time for appeal. 

Pa—Watkins v. Neff, 134 A. 625, 287 
Pa 202. 

1. Cal.—McColgan v. Jones, Hub¬ 
bard & Donnell, 78 P.2d 1010, 11 C. 
2d 243. 

Scrimsher v. Reliance Rock Co., 
36 P.2d 688, 1 C.A. 382. 

Conn.—Zinman v. Maislen, 94 A. 285, 
89 Conn. 413. 

Neb.—Union Cent. Life Ins. Co. v. 
Saathoff, 213 N.W. 342, 115 Neb. 
385. 

Order dismissing defendant 

Where the minute order of non¬ 
suit as to one defendant was made 
during the trial, and a formal judg¬ 
ment of dismissal confirming the 
minute order was later entered, an 
appeal was properly taken from the 
formal judgment. 

Cal.—Scrimsher v. Reliance Rock Co., 
36 P.2d 688, 1 C.A. 382. 
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Confirmation sale 

Under statute requiring that, on 
confirmation of sale, court must en¬ 
ter an order directing referees to 
execute conveyances, etc., an order 
that referee’s petition to confirm 
sale in partition proceedings be ap¬ 
proved was an order that was not to 
be entered in the minutes with rule 
providing that date of entry of order 
which was not to be entered in the 
minutes shall be the date of filing of 
the order signed by court, and hence 
an appeal from the subsequent formal 
order or decree was timely. 

Cal.—Hirschberg v. Oser, 186 P.2d 
53, 82 C.A.2d 282. 

2. Nev.—Nelson v. Smith, 176 P. 261, 
42 Nev. 302, rehearing denied 178 
P. 625, 42 Nev. 302. 

3. Cal.—Aspegren & Co. v. Sher¬ 
wood, Swan & Co., 250 P. 400, 199 
C. 532. 

4 . Cal.—Aspegren & Co. v. Sher¬ 
wood, Swan & Co., supra. 

Wheeler v. Board of Medical Ex¬ 
aminers of California, 276 P. 1119, 
98 C.A. 267. 

5. Idaho.—Hample v. McKinney, 281 
P. 1, 48 Idaho 221. 

Presumption as to date of entry 
Where an interlocutory order is 
undated, it is presumed that it was 
entered on the day when the bill on 
which it was indorsed was filed, and 
the time begins to run from that date. 
Ill.—Lawyers’ Co-op, Pub. Co. v. Chi¬ 
cago Law Book Co., 90 IlLApp. 425. 

6. Pa.—Meskill v. Firemen's Pension 
Fund of Philadelphia, 76 Pa.Super. 
280. 
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ment, of which entry due notice is given, as requir¬ 
ed by the statute, does not prevent the running of 
the time for appealing ; 7 nor does the failure of 
the clerk to collect the statutory fee at the time of 
entering a judgment render the judgment void or 
affect its finality for the purpose of an appeal . 8 

Where the date of entry controls, time will not be 
counted from and no significance attaches, for the 
purpose of deciding the timeliness of an appeal, to 
preparation of a proposed judgment, order, or de¬ 
cree by a party , 9 or its signing by the judge , 10 
or notice given of the entry of the judgment or or¬ 
der to the attorney for appellant . 11 

Under a statute so providing it is the entry of 
the judgment, and not the mere ministerial act of 
the clerk in compiling the judgment roll, which sets 
the statute running , 12 and running of the statute is 
not postponed to the time the judgment roll is ac¬ 
tually made up . 13 

An attempted cancellation by the clerk of the 
judgment entered in no wise affects the time for 
appeal . 14 

Rendition, facts or circumstances constituting . 

The time of rendition of a judgment, order, or de¬ 


cree, in this connection has been variousl} held 
in the light of the relevant statutes and court rules 
and of the particular facts involved as to the na¬ 
ture of the action or proceeding, of the court from 
which the appeal is taken, and of the judgment, 
order, or decree sought to be reviewed to mean 
that time when the court officially announces its 
final determination of the rights of the parties 15 
in open court at the conclusion of the trial , 16 when 
the first written memorandum of decision is pre¬ 
pared or authorized by the judge , 17 when the clerk 
is authorized to enter the determination on the min¬ 
utes , 18 when the decree, order, or judgment is filed 
and becomes a part of the public record of the 
case , 19 or, under some special statutes with respect 
to appeals from interlocutory order or decrees, when 
an appeal is granted or allowed , 20 or, as to appeals 
from referees or auditors, from the time of the 
making of an order for judgment ; 21 and not to 
contemplate, refer to, or require a formal written 
statement signed and filed , 22 docketing , 23 or entry 
of the order, decree, or judgment by the clerk ; 24 
while, on the other hand, there is not deemed to 
be a rendition on a mere indication or announcement 
of the findings of fact and conclusions of law , 25 


“Rule absolute” 

On motion for judgment for want 
of a sufficient affidavit of defense, 
the court made an entry, “May 17, 
1020, rule absolute,” that entry is a 
final judgment in favor of defendant, 
requiring appeal to be taken within 
six months thereafter. 

Pa.—Meskill v. Firemen's Pension 
Fund of Philadelphia, supra. 

7. N.Y.—New York City Baptist 
Mission Soc. v. Tabernacle Baptist 
Church, 41 N.Y.S. 720, 9 App.Div. 
527. 

8. Ariz.—Sligh v. Watson, 191 P.2d 
724, 67 Ariz. 95. 

Wash.—Chilcott v. Globe Nav. Co., 95 
P. 264, 49 Wash. 302. 

9- Neb.—Union Cent. Life Ins. Co. 
v. Saathoff, 213 N.W. 342, 115 Neb. 
385. 

10. Neb.—Union Cent. Life Ins. Co. 
v. Saathoff, supra. 

11. Nev.—Johnson v. Johnson, 22 P. 
2d 128, 54 Nev. 433. 

12. Cal.—Lore v. Klumpke, 73 P. 
1064, 140 C. 356—Bartlett v. Mac- 
key, 62 P. 482, 130 C. 181—Watson 
v. Sutro, 20 P. 88, 77 C. 609. 

13. CaL—Bore v. .Klumpke* 73 P. 
1864, 148 C. 356. 

14. Cal.—Lane v. Pellissier, 283 P. 
810, 208 C. 590. 

15. Ariz.—Moulton v. Smith, 203 P. 
662, 23 Ariz. 319. 


Conn.—Grzys v. Connecticut Co., 198 
A. 259, 123 Conn. 605. 

Ill.—Freeport Motor Cas. Co. v. 

Tharp, 94 N.E.2d 139, 406 Ill. 295. 
Miss.—Johnson v. Mississippi Power 
Co., 196 So. 642, 189 Miss. 67. 

Nev.—Lind v. Raynor, 243 P.2d 783, 
69 Nev. 164—Nelson v. Paul, 233 P. 
2d 857, 68 Nev. 365—Coleman v. 
Moore & McIntosh, 241 P. 217, 49 
Nev. 139. 

Tex.—Long v. Martin, 247 S.W. 827, 
112 Tex. 365. 

Davis v. Moore, Civ.App., 131 S. 
W.2d 798. 

3 C.J. p 1055 note 34 [c] (1). 

16 . Ill.—Freeport Motor Cas. Co. v. 
Tharp, 94 N.E.2d 139, 406 Ill. 295. 

Miss.—Johnson v. Mississippi Power 
Co., 196 So. 642, 189 Miss. 67— 
Simpson v. Boykin, 79 So. 852, 118 
Miss. 701. 

Nev.—Kondas v. Washoe County 
Bank, 254 P. 1080, 50 Nev. 181. 

17 . Ark.—Poe v. Walker, 37 S.W.2d 
866, 183 Ark. 659. 

Word “decision.”, as used in stat¬ 
ute limiting time for taking an ap¬ 
peal to twenty days from date of de¬ 
cision of probate court, refers to ju¬ 
dicial act of making an order or de¬ 
cree and not to its entry of record. 
Vt.—In re Moody’s Estate, 49 A.2d 
562, 115 Vt. 1, certiorari denied 
Perry v. Wheeler, 67 S.Ct. 1201, 331 
U.S. 814, 91 L.Ed. 1833. 

18. Miss.—Cresswell v. Cresswell, 
140 So. 521, 164 Miss. 871. 
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19. Ark.—McConnell v. McCord, 281 
S.W. 384, 170 Ark. 839. 

Md.—Pocock v. Gladden, 140 A. 208, 
154 Md. 249. 

Reason for rule 

“It requires no authority to sup¬ 
port this conclusion, as otherwise a 
court could sign a decree, and by in¬ 
advertence retain it in his possession 
until after the time allowed for ap¬ 
peal therefrom had passed. There 
is nothing binding in the decree of 
the court until it is filed, for the 
simple reason that, until it is filed, 
the court could alter or destroy it 
entirely and substitute some other in 
its place.” 

Md.—Pocock v. Gladden, supra. 

20. Mo.—O’Malley v. Continental 
Life Ins. Co., 75 S.W.2d 837, 335 
Mo. 1115. 

21. Mass.—Durham v. Dollard, 169 
N.E. 433, 269 Mass. 530. 

47 C.J. p 591 notes 51, 52. 

22. Ariz.—Moulton v. Smith, 203 P. 
562, 23 Ariz. 319. 

Nev.—Kondas v. Washoe County 
Bank, 254 P. 1080, 50 Nev. 181. 

23. Miss.—Simpson v. Boykin, 79 
So. 852, 118 Miss. 701. 

24. Tex.—Long v. Martin, 247 S.W. 
827, 112 Tex. 365. 

25. Ark.—Bolls v. Craig, 251 S.W.2d 
482, 220 Ark. S8-0—Poe v. Walker, 
37 S.W.2d 866, 183 Ark. 659—Lilly 
v. Barron, 222 S.W. 712, 144 Ark. 
422. 
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or on the mailing of a judgment order by the trial 
judge in absentia, to the clerk, and the subsequent 
placing thereof in the files by the clerk , 25 - 5 or on 
the signature by the judge of the judgment, order, 
or decree . 26 

In Connecticut although an appeal is generally 
required to be filed within a certain time after ren¬ 
dition of the judgment, the time for filing is post¬ 
poned where a finding of facts or further action 
of the judge is necessary properly to present the 
questions in the cause . 27 The time is extended by 
the filing of the court, after the rendition of judg¬ 
ment, its finding pursuant to a request for a find¬ 
ing in order that specified questions not apparent on 
the record may be reviewed, and an appeal within 
the time limited after the extension may not be 
abated on the ground that no reason of appeal is 
dependent on such finding . 28 An appeal is season¬ 
ably taken if filed within ten days after notice from 
the clerk that the finding, which has been filed 
before and a motion to correct which, duly made, 
has been denied, has been refiled . 29 

Successive judgments , orders, or decrees . Where, 
in addition to the final judgment, order, or decree, 
in the cause, various other orders made prior or 
subsequent thereto in the course of the action or 
proceeding are invested with the character of ap¬ 
pealability, the time begins to run as to each such 
separate appealable order from the time of its own 
proper entry, where that is the pertinent time un¬ 
der prevailing statutes and rules . 30 Orders of a 
nonappealable character are without effect on the 
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inception of the time for appeal which only begins 
to run from the time there is an appealable order, 
decree, or judgment in the cause . 31 Where the de¬ 
cision of an issue in a higher court, on certificate 
from the trial court, is final, the time for appeal 
starts to run from such judgment but where such 
decision is merely advisory, it commences at the 
time of the final decree in the cause in the trial 
court . 32 

As between two orders, judgments, or decrees 
successively made or rendered by the court, the 
last is to be considered as the order, judgment, or 
decree in the cause, from whose rendition or entry, 
as the case may be, the time for renew is to be 
reckoned where both being of a similar tenor, em¬ 
body the requisites for an appealable judgment and 
the last vacates or supersedes the first, pursuant to 
authority by the court to act so , 33 or where the 
first, although appealable, is interlocutory, and the 
last is a final judgment in the cause . 34 Where de¬ 
murrers are successively sustained in favor of vari¬ 
ous parties and judgments entered thereon, the 
time of such judgment on the last demurrer dis¬ 
posed of fixes the beginning of the period for an 
appeal by the party whose pleading is attacked . 35 
On the other hand, the first is the one from whose 
rendition or entry time starts to run where it is 
a final judgment sufficient in form and the last is 
a mere repetition, by inadvertence or the like, or a 
purely formal confirmation and entry, of such ear¬ 
lier determination or disposition which it does not 
purport to vacate or otherwise to supplant , 36 as 


Colo.—Hobbs v. Hobbs, 210 P. 398, 
72 Colo. 190. 

Ill.—People v. Ferguson, 206 Ill.App. 
578. 

Kan.—Marion County v. Marion Coun¬ 
ty School Reorganization Commit¬ 
tee, 208 P.2d 226, 167 Kan. 665. 
Nev.—Lind v. Raynor, 243 P.2d 783, 
69 Nev. 164—Magee v. Lothrop, 96 
P.2d 201, 60 Nev. 202. 

25.5 Ill.—Freeport Motor Cas. Co. 
v. Tharp, 94 N.E.2d 139, 406 Ill. 
295. 

26. Md.—Pocock v. Gladden, 140 A. 

208, 154 Md. 249. 

27. Conn.—New Milford Sav. Bank 
v. Lederer, 152 A. 709, 112 Conn. 
447. 

3 C.J. p 1059 note 53. 

28. Conn.—Sparrow v. Bromage, 74 
A. 1070, 83 Conn. 27, 27 L.R.A..N.S., 

209, 19 Ann.Cas. 796. 

29. Conn.—New Milford Sav. Bank 
v. Lederer, 152 A. 709, 112 Conn. 
447—Cramer v. Reeb, 96 A. 154, 89 
Conn. 667. 

3 C.J. p 1059 note 55. 


30. Kan.—Security Finance Co. v. 
Hoyt, 53 P.2d 802, 143 Kan. 11. 

Nev.—Nelson v. Paul, 233 P.2d 857, 
68 Nev. 365. 

N.M.—King v. McElroy, 21 P.2d 80, 
37 N.M. 238. 

Pa.—Petition of Baily, 76 A.2d 645, 
365 Pa. 613. 

3 C.J. p 1055 note 34 [d]. 

Ill.—See Balaban & Katz Corpora¬ 
tion v. Rose, 283 IlLApp. 615. 

31. Ala.—Smith v. Louisville & N. 
R. Co., 94 So. 489, 208 Ala. 440. 

Iowa.—Bridges v. Sams, 202 N.W. 558, 
202 Iowa 310. 

Mass.—Thayer Co. v. Binnall, 95 N. 

E.2d 193, 326 Mass. 467. 

3 C.J. p 1057 note 37 [s]. 

32. Pa.—In re Cross’ Estate, 122 A. 
267, 278 Pa. 170. 

33. U.S.—Union Guardian Trust Co. 
v. Jastromb, C.C.A.Mich., 47 F.2d 
689. 

Iowa.—-Wolf v. Luthern Mut. Life 
Ins. Co., 18 N.W.2d 804, 236 Iowa 
334. 

3 C.J. p 1056 note 35 [b], p 1057 note 
| 37 £n]. 


34. Ark.—Union & Mercantile Trust 
Co. v. Hudson, 227 S-W. 1, 147 Ark. 
7. 

N.Y.—Endicott Johnson Corporation 
v. Foldesy, 162 N.E. 563, 248 N.Y. 
665. 

Ohio.—Bruce-MacBeth Engine Co. v. 
J. P. Eustis Mfg. Co., 8 Ohio App. 
341. 

3 C.J. p 1049 note 89 [a], p 1050 note 
90 [b], p 1057 note 37 [k]. 

35w Ohio.—Miller v. Du Lawrence, 
164 N.E. 515, 119 Ohio St. 474. 

36. Ky.—Broseke v. Carton, 3 Ky.L. 
687, 11 Ky.Op. 540. 

Mont.—In re McCracken’s Estate, 287 
P. 941, 87 Mont. 342. 

Ohio.—Ginn v. Trippett, Com.Pl., 108 
N.E.2d 361. 

M. J. Rose Co. v. Ross, 154 N.E. 
346, 23 Ohio App. 23—Bruce-Mac¬ 
Beth Engine Co. v. J. P. Eustis 
Mfg. Co., 8 Ohio App. 341. 

3 C.J. p 1057 note 37 [q]. 

Entry of judgment on an order set¬ 
tling a receiver’s final order for the 
purpose of extending the time to ap¬ 
peal is unauthorized. 
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where the last is merely a nunc pro tunc entry to 
correct a clerical mistake and make the record speak 
the truth as to the prior disposition of the action 
or proceeding . 37 

Whether, after a reversal on appeal and judg¬ 
ment thereafter entered pursuant to the decision on 
appeal, the time for appeal starts to run from the 
time of the reversal or of the entry of the judg¬ 
ment conforming to the mandate depends on the 
nature of the judgments from which the appeal is 
taken and the status and character of the revers¬ 
ing tribunal ; 38 thus, where a motion for judgment 
notwithstanding the verdict is sustained or the ver¬ 
dict is modified by the court, and judgment entered 
accordingly, but such judgment is reversed on ap¬ 
peal and the court directed to enter judgment on the 
verdict, the time for appeal by the party against 
whom verdict was found in the original suit has 
been held to run from the date of the judgment 
entered below in pursuance of the mandate . 39 

Any reentr> r by the clerk of his own motion and 
without direction duly given him by the court to 
act so is of no effect . 40 

Prospective or retroactive operation of statutes. 
Where a statute is passed effecting a change in the 
time when the period shall be deemed to commence, 
such statute will not be given a retroactive applica¬ 
tion rendering it applicable to causes determined be¬ 
fore its taking effect . 41 

§ 446. From End of Term 

Where statutes refer the time in which to appeal to 
the time of the end or adjournment of the term in which 
a judgment is rendered, that time is controlling, other¬ 
wise it is not. 


Under some statutes the limitations as to the time 
for taking an appeal are so stated or construed as to 
make such time commence to run from the last day 
of the term at which the judgment was rendered, or 
from the actual adjournment thereof and, under 
such provisions the time when the term ends is the 
pertinent time in this connection ; 42 but, except by 
force of statutory provisions of this character, the 
end or adjournment of the term is without any con¬ 
trolling influence upon the question of the time of 
commencement of such period . 43 

Parties interested in the final settlement of an 
estate have the right to appeal from all orders of the 
probate court affecting their interest at any time 
during the term to which the final settlement will be 
filed . 43 * 5 Where there is no statutory provision for 
a motion to set aside the judgment of a probate 
court, or a motion for a new trial, as a prerequisite 
to an appeal, such motions perform no legal func¬ 
tion whatsoever, and for that reason do not carry a 
case over from the judgment term to the next suc¬ 
ceeding term so as to permit an appeal during that 
term . 43 * 10 

§ 447. From Service of Notice or Copy of 
Judgment, Order, or Decree 

Where statutes make the limitations for appeal run 
from service of notice of a judgment, order, or decree, 
such notice and service must be had as are contemplated 
by statute to set the time running, in the absence of 
waiver. 

In the absence of a statute requiring it, no notice 
need be given of the rendition or entry of a judg¬ 
ment, order, or decree in order to start the statute 
of limitations running against the right to ap¬ 
peal , 44 except where custom might otherwise di- 


Minn.—Application of American Fin¬ 
nish Workers Soc., 76 N.W.2d 70S, 
246 Minn. 563. 

37. Ohio.—Perfection Stove Co. v. 
Scherer, 166 N.E. 376, 120 Ohio St. 
445. 

Brown v. L. A. Wells Const. Co., 
App., 67 N.E.2d 110, affirmed 56 N. 
E.2d 451, 143 Ohio St. 580. 

3 C.J. p 1059 note 46 [a], [b]. 

3a U.S.—Boylan v. U. S., N.T., 42 S. 

Ct. 113, 257 U.S. 614, 66 L.Ed. 397. 
3 C.J. p 1057 note 37 [o], [p], [q]. 

33. Pa.—Chandler v. Lafferty, 128 A. 

507, 282 Pa. 550. 

3 C.J. p 1051 note 7. 

40. Cal.—Lane v. Pellissier, 283 P. 
810, 208 C. 590. 

41. S.D.—Ford v. Ford, 191 N.W. 
457, 46 S.D. 182. 

42. Ga.—Ansley v. Barlow, 29 S.E. 
596, 103 Ga. 107, distinguishing' 
Black v. Peters, 64 Ga. 628. 


Mo.—Lucitt v. Toohey’s Estate, 89 S. 
W.2d 662, 338 Mo. 343—Stephens v. 
Bernays, 24 S.W. 46, 119 Mo. 143. 
N.C.—Houston v. Greensboro Lumber 
Co., 48 S.E. 738, 136 N.C. 328— 
Davison v. West Oxford Land Co., 
26 S.E. 782, 120 N.C. 259—Walker 
V. Scott, 10 S.E. 523, 104 N.C. 483 
—Turrentine v. Richmond, etc., R. 
Co., 92 N.C. 642. 

43. Miss.— Corpus Juris Sec undum 
cited in Johnson v. Mississippi 
Power Co., 196 So. 642, 643, 189 
Miss. 67. 

Va.—Good v. Board of Sup’rs of Au¬ 
gusta County, 125 S.E. 321, 140 Va. 
399. 

3 C.J. p 1059 note 56 [b]. 

43.5 Mo.—In re Waters’ Estate, 
App., 153 S.W.2d 774. 

43.10 Mo.—Lucitt v. Toohey’s Es¬ 
tate, 89 S.W.2d 662, 338 Mo. 343. 

44. Cal.—Lawson v. Guild, 10 P.2d 
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459, 215 C. 378—Schainman v. 

Kierce, 248 P. 905, 199 C. 249. 

Estes v. Chimes, 104 P.2d 74, 40 
C.A.2d 41—Nagelmann v. McIntyre, 
81 P.2d 466, 27 C.A.2d 621—Irving 
v. Sheetz, 80 P.2d 502, 26 C.A.2d 751 
—Kraft v. Briggs, 59 P.2d 1044, 15 
C.A.2d 667—Kocher v. Fidelity & 
Deposit Co. of Maryland, 30 P.2d 
535, 137 C.A. 474—Fruit Supply 
Co. v. Title Guarantee & Trust Co., 
P.2d 194, 127 C.A. 91-—Ex parte 
Bray, 13 P.2d 813, 125 C.A. 363- 
In re Hullen, 12 P.2d 487, 124 C.A. 
271—Adams v. Bates, 287 P. 146, 
105 C.A. 257—Bley v. State Board 
of Dental Examiners, 282 P. 19 , 101 
C.A. 666—Wheeler v. Board' of 
Medical Examiners of California, 
276 P. 1119, 98 C.A. 267. 

La.—Mundy v. Phillips, 76 So. 602, 
142 La. 180. 

Di Franco v. Thompson, App., 79 
So.2d 147. 
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rect . 44 - 5 Where by express statutory provisions, it 
is required in order to limit the time within which 
an appeal may be taken, that the party, against 
whom a judgment, order, or decree generally, or of 
a particular kind or character, or in particular types 


of actions or proceedings, is rendered or made, be 
served with notice of the rendition or entry thereof, 
or as is sometimes further provided a copy thereof 
is also required to be served, to limit the time, such 
provisions must be strictly complied with . 45 Actual 


Mass.—Rosenbush v. Westchester 
Fire Ins. Co., 116 N.E. 396, 227 
Mass. 41. 

N.J.—Royal Blue Coaches v. Dela¬ 
ware River Coach Lines, 65 A.2d 
264, 2 N.J. 73. 

S.D.—Braun v. Thuet, 174 N.W. 807, 
42 S.D. 491. 

Utah.—Campana v. District Court of 
Salt Lake County, 251 P. 26, 68 
Utah 517. 

Wis.—Olson v. Milwaukee Auto Ins. 

Co., 63 N.W.2d 740, 266 Wis. 106. 

3 C.J. p 1059 note 57. 

Duty to watch, docket 

Litigants are obliged to watch 
dockets of courts and thus keep them¬ 
selves informed concerning entry of 
decrees and orders in which they are 
interested, but circumstances may 
arise which, if they do not absolve 
litigants from their duty to keep 
themselves informed, do operate to 
relieve them from consequences of 
such failure. 

N.J.—In re Casey's Estate, 11 A. 2d 
38, 127 N.J.Eq. 101. 

Motion, at subsequent term 

An appeal was dismissible on 
ground that motion for appeal and 
order entered thereon were made at 
term subsequent to that in which 
judgment was rendered, as against 
contention that, as judgment was 
signed on last day of term, judg¬ 
ment did not become final until no¬ 
tice was served on parties in anoth¬ 
er parish where suit had been be¬ 
gun, where appellants asked for ap¬ 
peal and obtained order on fifth day 
after beginning of new term and 
thereby recognized finality of judg¬ 
ment. 

La.—Hornsby v. Texas & N. O. Ry. 
Co., App., 193 So. 377. 

Mailing notice to erroneous ad¬ 
dress did not make rule inapplicable. 
Cal.—Palomar Refining Co. v. Pren¬ 
tice, 118 P.2d 322, 47 C.A.2d 572. 

44.5 Pa.—Nixon v. Nixon, 198 A. 154, 
329 Pa. 256. 

Postal notice would satisfy re¬ 
quirements of the custom of pro- 
thonotary giving notice to losing par¬ 
ty, of the decision of superior court 
on appeal from court of common 
pleas, and the appellant would be 
required to appeal with reasonable 
promptness after such notice, or he 
would be barred by the forty-five 
days allowed by statute for appeal 
from superior court. 

Pa.—Nixon v. Nixon, supra. 

45. Cal.—Magee v. Magee, 162 P. 
1023, 174 C. 276. 


Blake & Bilger Co. v. Chappell, 
186 P. 823, 44 C.A. 657—Hartfleld 
v. Alderete, 145 P. 146, 25 C.A. 732. 

Iowa.— Corpus Juris Secundum cited 
in Eysink v. Board of Sup’rs of 
Jasper County, 296 N.W. 376, 380, 
229 Iowa 1240. 

La.—Gulf States Finance Corp. v. 
Colbert, 66 So.2d 793, 223 La. 743. 

State ex rel. Mitchell v. Cohn 
Flour & Feed Co., 135 So. 385, 17 
La.App. 108. 

Md.—Purnell v. Ocean City, 159 A. 
359, 162 Md. 169. 

Minn.—Application of American Fin¬ 
nish Workers Soc., 76 N.W.2d 708, 
246 Minn. 563—State ex rel. Kruse 
v. Webster, 43 N.W.2d 116, 231 

Minn. 309—State ex rel. Weiss v. 
Moriarty, 279 N.W. 835, 203 Minn. 
23—In re Devenney’s Estate, 256 
N.W. 104, 192 Minn. 265. 

Nev.—Afriat v. Afriat, 117 P.2d 83, 
61 Nev. 321—Gerbig v. Gerbig, 108 
P.2d 317, 60 Nev. 292. 

N.T.—In re Westberg’s Estate, 18 N. 
E.2d 291, 279 N.Y. 316, reargument 
denied 27 N.E.2d 444, 283 N.Y. 589 
—Low v. Bankers’ Trust Co., 192 
N.E. 406, 265 N.Y. 264, reversed on 
other grounds 200 N.E. 674, 270 N. 
Y. 143, amendment of remittitur 
denied 3 N.E.2d 211, 271 N.Y. 615. 

James Talcott, Inc. v. Schild- 
haus, 152 N.Y.S.2d 534, 2 A.D.2d 669 
—In re Downey’s Will, 91 N.Y.S.2d 
918, 275 App.Div. 1008—Anthony 
v. Schofield, 39 N.Y.S.2d 225, 265 
App.Div. 423. 

Dowling v. Stephan, 133 N.Y.S. 
2d 667, 206 Misc. 518—People ex 
rel. New York Towers v. Chambers, 
78 N.Y.S.2d 635, 191 Misc. 638. 

Application of American Arbitra¬ 
tion Ass’n, 155 N.Y.S.2d 371, affirm- 
ed Stern Bros. v. Livingston, 156 
N.Y.S.2d 953. 

N.D.—Dietz v. Dietz, 65 N.W.2d 470 
—In re Heart River Irr. Dist., 49 
N.W.2d 217, 78 N.D. 302—People’s 
State Bank of Aneta v. Lee, 212 N. 
W. 439, 55 N.D. 42—Carson State 
Bank v. Grant Grain Co., 197 N.W. 
146, 50 N.D. 558—Lake Grocery Co. 
v. Chiostri, 154 N.W. 533, 31 N.D. 
616. 

Pa.—Consumers’ Electric Co. v. Pub¬ 
lic Service Commission, 24 Pa.Dist. 
826. 

S.C.—O'Neal v. Atlas Assur. Co. of 
London, England, 167 S.E. 227, 168 
S.C. 174. 

S.D.—Nelson v. Kittelson, 27 N.W.2d 
200, 71 S.D. 535—Johnson v. Olson, 
17 N.W.2d 697—Agricultural Cred¬ 
it Corporation v. Peterson, 241 N. 
W. 605, 59 S.D. 579—McLean v. 
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Merriman, 175 N.W. 878, 42 S.D. 
394. 

Utah.—Campana v. District Court of 
Salt Lake County, 251 P. 26, 68 
Utah 517. 

3 C.J. p 1060 note 58. 

Orders and judgments 

(1) Provision, in statute fixing 
time within which appeals from or¬ 
ders and judgments of circuit courts 
may be taken, that appeal must be 
taken within sixty days after writ¬ 
ten notice of filing of order shall have 
been given to party appealing, ap¬ 
plies only to taking of appeals from 
orders, and has no reference to tak¬ 
ing of an appeal from a judgment. 
S.D.—Chambers v. Wilson, 289 N.W. 

588, 67 S.D. 125. 

(2) Statute providing that time 
within which appeal may be taken di¬ 
rectly from an order is limited to 
ninety days from date of service of 
notice of entry of order is a further 
limitation on the statute requiring 
appeal to be taken within six months 
from date of entry of judgment or 
order and permits either party to 
shorten time to ninety days from 
service but does not operate to ex¬ 
tend time for appeal beyond six 
months period. 

Wis.—Lauren v. Calvetti, 37 N.W.2d 
839, 255 Wis. 121. 

(3) Where an appeal was taken 
from order within six months, and 
time had not been limited by serv¬ 
ice of a notice of entry of order as 
provided in statute, the appeal was 
good. 

Wis.—Home Owners’ Loan Corp. v. 

Papara, 292 N.W. 281, 235 Wis. 184. 
Leave to appeal 

(1) Under Code Civ.Proe. § 191 
subd 2, and § 1310, service of notice 
of entry of judgment of affirmance 
is necessary to limit the time for ap¬ 
plication for leave to appeal. 

N.Y.—Galvin v. New York Cent. & 
H. R. R. Co., 110 N.E. 614, 216 N. 
Y. 710. 

(2) Application for leave to appeal 
to the court of appeals is not made 
to such court until the application is 
brought before it on proper notice. 
N.Y.—Low v. Bankers’ Trust Co., 192 

N.E. 406, 265 N.Y. 264, reversed on 
other grounds 200 N.E. 674, 270 N. 
Y. 143, amendment of remittitur 
denied 3 N.E.2d 211, 271 N.Y. 615. 

(3) The sixty-day limitation for 
taking of an appeal to the court of 
appeals from the date of service of 
notice of entry of judgment or order 
appealed from cannot be applied liter¬ 
ally where application for leave is 
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knowledge of the judgment or order does not dis¬ 
pense with the statutory requirement of notice. 46 

While a clerk of court may be required by rule or 
statute to give notice by mail of the entry of a 
judgment, this duty is a mere accommodation serv¬ 
ice and the failure on his part to perform his duty 
or, if performed, the failure of the losing party to 
receive notice does not directly affect the time for 
appeal, 46 - 5 and where an appeal is not perfected 
within the statutory period from the date of entry 
of the judgment, the attempted appeal cannot be 
entertained. 46 - 10 

A statutory provision that the time for appeal 
from a judgment shall not expire until a specified 
number of days after the entry of an order deter¬ 
mining a motion for a new trial may extend, as dis¬ 


cussed supra § 441, but cannot reduce, the period 
within which an appeal may be taken in the absence 
of service of notice of entry of the judgment. 46 - 15 

Form and sufficiency of notice or copy. In order 
to be effectual to limit the time for appealing, the 
notice and the copy of the judgment, order, or de¬ 
cree, when required, must be sufficient in form and 
in substantial compliance with the statutory require¬ 
ments, 47 and when it does comply with the statute, 
it is sufficient to set the time running. 48 Immaterial 
defects in the notice, or in the copy of the judgment, 
order, or decree served, will not, however, render 
it insufficient. 49 

Generally, written notice is necessary, 50 and it 
should inform the recipient that the order has been 
filed instead of merely warning him of an intention 


required before appeal may be tak¬ 
en, but the time to appeal in such 
cases is extended by implication so 
as to permit notice of appeal to be 
served within a reasonable time aft¬ 
er appeal is granted. 

N.Y.—Gunder v. 164 East Seventy- 
Second St. Corporation, 195 N.E. 19, 
266 N.Y. 382. 

Motion fox new trial 

(1) If there has been no service 
of notice of entry of judgment, there 
is no statutory time limit within 
which notice of intention to move 
for a new trial must be filed, and 
such a motion may consequently be 
made at any time. 

Cal.—Mellin v. Trousdell, 205 P.2d 
1036, 33 C.2d 858. 

(2) Where the motion for new tri¬ 
al has already been denied by opera¬ 
tion of law before the formal order 
of denial, the formal order of denial 
is of no effect and appeal must be 
taken within the statutory time from 
the denial of the motion by opera¬ 
tion of law. 

CaL—Millsap v. Hooper, 208 P.2d 982, 
34 C.2d 192—Mellin v. Trousdell, 
205 P.2d 1036, 33 C.2d 858—Bulpitt 
v. Blatz, 184 P.2d 601, 86 C.A.2d 41. 

46. Cal.—McDonald v. McDonald, 143 
P. 726, 108 C. 433. ; 

Jackson v. Thompson, 110 P.2d 
470, 43 CJL2d 150—Hartfleld v. Al- 
derete, 145 P. 146, 25 C.A. 732. 

Iowa.—Corpus Juris Secundum cited 
in Eysink v. Board of Sup’rs of 
Jasper County, 296 N.W. 376, 380, 
229 Iowa 1240. 

Minn.—State ex rel. Kruse v. Web¬ 
ster, 43 N.W.2d 116, 2$ 1 Minn. 309 
—In re Danger's Estate, 7 N.W.2d 
359, 213 Minn. 482—Strand v. Chi¬ 
cago Great Western R. Co., 179 N. 
W. 369, 147 Minn. 1. 

N.Y.—In re Downey’s Will, 91 N.Y. 

S.2d 918, 275 App.Div. 1008. 

S.D.—Western Electric Co. v. Dor¬ 
man, 197 N.W. 227, 47 S.D. 195— 


Braun v. Thuet, 174 N.W. 807, 42 
S.D. 491. 

Utah.—Campana v. District Court of 
Salt Lake County, 251 P. 26, 68 
Utah 517. 

3 C.J. p 1060 note 59. 

46.5 Ariz.—Old Pueblo Transit Co. 
v. Corporation Commission of Ariz., 
236 P.2d 1018, 73 Ariz. 32. 

46.10 Ariz.—Old Pueblo Transit Co. 
v. Corporation Commission of Ariz., 
supra. 

46.15 Cal.—Shay v. Richter, 141 P. 

2d 64, 62 C.A.2d Supp. 983. 

Notice of appeal held timely 
In absence of service of notice of 
entry of judgment, notice of appeal 
filed more than fifteen days after 
denial of motion for new trial but 
within sixty days after entry of 
judgment was timely. 

Cal.—Shay v. Richter, supra. 

47. Cal.—Tobin Grocery Co. v. Spry, 
255 P. 791, 201 C. 152. 

Smith v. Halstead, 199 P.2d 379, 
88 C.A.2d 638—Hartfleld v. Alder- 
ete, 145 P. 146, 25 C.A. 732. 

La.—Strange v. Albrecht, App., 176 
So. 700. 

Utah.—Campana v. District Court of 
Salt Lake County, 251 P. 26, 68 
Utah 517. 

3 C.J. p 1060 note 60. 

Written notice of entry of judgment 
or order 

Where the statute requires serv¬ 
ice of a written notice of the entry 
of the order, that is the type of no¬ 
tice which must be served in order 
to st^rt the period for appeal run¬ 
ning and notice of that type is suffi¬ 
cient, service of some other charac¬ 
ter or notice, such as service of a 
copy of the order, not being within 
the terms or operation of the stat¬ 
ute. - 

Wis.—Obtenherger v. Ofcenberger, :228 
N.W. 492, 290 WiS; 318—Brown v.. 
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Siegel, 210 N.W. 688, 191 Wis. 256. 
3 C.J. p 1060 note 60 [c]. 

48. N.Y.—Murphy v. Hitchcock, 274 
N.Y.S. 386, 242 App.Div. 773. 

N.D.—National Union Fire Ins. Co. 
v. Martin, 170 N.W. 880, 41 N.D. 
393. 

49. N.Y.—People v. Keator, 3 N.E. 
903, 101 N.Y. 610—Falker v. New 
York, etc., R. Co., 2 N.E. 628, 100 
N.Y. 86. 

Gersman v. Levy, 108 N.Y.S. 
1107, 57 Misc. 156—appeal dismiss¬ 
ed 108 N.Y.S. 1107, 58 Misc. 174— 
Salzman v. Mendee, 97 N.Y.S. 298, 
49 Misc. 625. 

50. Cal.—Jackson v. Thompson, 110 
P.2d 470, 43 C.A. 150—Davilla v. 
Liberty Life Ins. Co., 299 P. 831, 
114 C.A. 308—Hartfleld v. Alderete, 
145 P. 146, 25 C.A. 732. 

Minn.—State ex rel. Kruse v. Web¬ 
ster, 43 N.W.2d 116, 231 Minn. 309 
—Strand v. Chicago Great Western 

R. Co., 179 N.W. 369, 147 Minn. 1. 
Nev.—Afriat v. Afriat, 117 P.2d 83, 

61 Nev. 321—Gerbig v. Gerbig, 108 
P.2d 317, 60 Nev. 292. 

N.Y.—In re Downey's Will, 91 N.Y. 

S. 2d 918, 275 App.Div. 1008. 

S.C.—Barnett v. Gottlieb, 89 S.E. 641, 
105 S.C. 67. 

S.D.—Agricultural Credit Corporation 
v. Peterson, 241 N.W. 605, 59 S.D. 
579—Western Electric Co. v. Dor¬ 
man, 197 N.W. 227, 47 S.D. 195. 

3 C.J. p 1061 note 61. 

Evidence of record 
Any actual notice of entry of judg¬ 
ment, established by satisfactory evi¬ 
dence of record, although not in 
writing, starts running the time for 
filing notice of appeal and request 
for transcript under Code Civ.Proc. 

§ 953a. 

Cal.—Hartfleld v. Alderete, 147 P. 
991, 26 C.A. 604. 



4A C.J.S, 


APPEAL & ERROR § 447 


to file it. 50,5 The written notice by rule of court, 
in New York, in order effectually to limit the time 
for appealing, must be indorsed with both the name 
and the office address of the attorney, 51 and it must 
state the time when and the county where the judg¬ 
ment was entered, 51 * 5 and must furthermore state 
the clerk’s office in which the judgment is entered. 52 
The statute contemplates some affirmative or overt 
act by a party to start the running of time for ap¬ 
peal. 52 * 5 

Parties serving or served with notice. It has been 
held by some authorities that, where appellant him¬ 
self procures the rendition or entry of the judgment, 
order, or decree, he will be deemed to have notice 
thereof within the contemplation of the statute par¬ 
ticularly where the statute expressly provides that 
the party entering the judgment thereby starts the 


running of the time within which he can appeal; 53 
but, under the generally accepted view, the notice 
should be one coming from the party interested, 54 
and it has been held that the fact that a party pro¬ 
cures the entry of a judgment, order, or decree 
does not suffice as notice to him, within the mean¬ 
ing of the requirement. 55 Except where and in so 
far as is otherwise provided by statute. 56 notice of 
an order served by one party on the other starts 
the statute running against the party served but 
not against the one serving the notice; and a serv¬ 
ice by the losing party on the prevailing party does 
not dispense with service by the latter on the for¬ 
mer, so as to limit the former’s time for appeal¬ 
ing. 57 Should both parties desire to set the stat¬ 
ute running, each must give written notice to the 
other. 58 


50.5 Minn.—State ex rel. Weiss v. 
Moriarty, 279 N.W. 835, 203 Minn. 
23. 

51. N.Y.—Fortsmann v. Shutting, 14 
N.E. 190, 107 N.Y. 644—Kilmer v. 
Hathora, 78 N.Y. 228—Kelly v. 
Sheehan, 76 N.Y. 325. 

Langdon v. Evans, 29 Hun 652— 
Yorks v. Peck, 17 How.Pr. 192. 

3 C.J. p 1061 note 62. 

51.5 N.Y.—In re Downey’s Will, 91 
N.Y.S.2d 918, 275 App.Div. 1008. 

52. N.Y.—In re New York Cent., etc., 
R. Co., 60 N.Y. 112. 

Valton v. National Loan Fund L. 
Assur. Soc., 19 How.Pr. 515. 

In re Downey’s Will, 91 N.Y.S.2d 
918, 275 App.Div. 1008. 

3 C.J. p 1061 note 63. 

52.5 N.Y.—People ex rel. New York 
Towers v. Chambers, 78 N.Y.S.2d 
635, 191 Misc. 638. 

Hawkinson v. Clayton Packing 
Co.. 88 N.Y.S.2d 310. 

53. N.Y.—Stern Bros. v. Livingston, 
156 N.Y.S.2d 953, 2 A.D.2d 553— 
Naftal v. Jarvis, 196 N.Y.S. 450, 
203 App.Div. 75. 

N.D.—Citizens* Nat. Bank of North- 
wood v. Larson, 230 N.W. 292, 59 
N.D. 427. 

Automatic entry of judgment 

(1) Under statute, automatic en¬ 
try of final judgment or order is 
equivalent to personal entry by par¬ 
ty or his attorney and starts the 
time running in which notice of ap¬ 
peal must be filed. 

N.Y.—People ex rel. Manhattan Stor¬ 
age & Warehouse Co. v. Lilly, 86 
N.E.2d 747, 299 N.Y. 281. 

Stern Bros. v. Livingston, 156 N. 
Y.S.2d 953, 2 A.D.2d 553—Berkson 
v. Schneiderman, 112 N.Y.S.2d 88; 
280 App.Div. 142. ? 

<2) Purpose' of the statute’ is to 
abolish practice under which time*of 


party who has procured entry of 
judgment or order does not begin to 
run until he is served by his adver¬ 
sary with a copy of the judgment or 
order with notice of entry. 

N.Y.—People ex rel. Manhattan Stor¬ 
age & Warehouse Co. v. Lilly, 86 
N.E.2d 747, 299 N.Y. 281. 

Naftal v. Jarvis, 196 N.Y.S. 450, 
203 App.Div. 75. 

People ex rel. Textile Realty 
Corp. v. Chambers, 78 N.Y.S.2d 637, 
191 Misc. 288. 

(3) So, a party hound by auto¬ 
matic entry of judgment does not ex¬ 
tend his time to appeal by mailing a 
copy of the judgment and notice of 
entry to his adversary. 

N.Y.—Naim an v. Naiman, 93 N.Y.S. 

2d 643, 276 App.Div. 866. 

Entry by clerk without application 
Under Civ.Prac.Act § 612, limiting 
the time to appeal to thirty days 
after service of a copy of the order 
appealed, and a written notice of the 
entry thereof, except that the party 
entering the order or serving the no¬ 
tice of entry shall not be entitled to 
further notice to limit the time of 
appeal, where plaintiff’s motion was 
granted, but the court signed an or¬ 
der submitted by defendant conform¬ 
ing to the decree against him, but 
defendant did not enter such order, 
the time for perfecting an appeal did 
not begin to run until the serving 
of a copy of the order and notice of 
entry thereof, because the exception 
does not apply to an order entered 
by the clerk of the court without ap¬ 
plication therefor by the party whose 
time is sought to be limited. 

N.Y.—George A. Moore & Co. v. Hey- 
mann, 202 N.Y.S. 99, 207 App.Div. 
416. 

failure of record to show who enter¬ 
ed order' 

Under Civ.Prac.Act § 612, amended 
by L.C1921) c 372, the time withfe* 
which a party may appeal begins*.to 

125 


run from the day on which the rec¬ 
ord shows he had knowledge of the 
adverse order or judgment, whether 
by service on him of a copy thereof 
with notice of entry, or because the 
record shows that appellant in fact 
filed or entered the order, so that the 
fact that the clerk had entered an or¬ 
der denying plaintiff’s motion for 
judgment would not start running of 
limitations, where the record was 
silent as to who entered the order 
and the time for appeal was proper¬ 
ly computed from plaintiff’s notice 
of entry and service of copy of or¬ 
der. 

N.Y.—Corporation of Frederick 
Scholes v. Theodore Ficke Ware¬ 
houses, 198 N.Y.S. 47, 204 App.Div. 
329. 

54. Cal.—Ritter v. Ritter, 280 P. 112, 
208 C. 27. 

N.Y.—In re Longman’s Will, 186 N.Y. 
S. 108, 195 App.Div. 882. 

Title Guaranty & Trust Co. v. 
Uniform Fibrous Talc Co., 215 N. 
Y.S, 437, 127 Misc. 183. 

3 C.J. p 1061 note 64. 

55. S.D.—Braun v. Thuet, 174 N.W. 
807, 42 S.D. 491. 

3 C.J. p 1060 note 59 [b]. 

56. N.Y.—In re Flatauer’s Estate, 
165 N.Y.S. 414, 100 Misc. 231, re¬ 
versed on other grounds In re Los¬ 
er, 166 N.Y.S. 401, 179 App.Div. 
450. 

57. N.Y.—Kilmer v. Hathorn, 78 N. 
Y. 228. 

Smith v. Havens Relief Soc., 100 
N.Y.S. 932, 115 App.Div. 185—Mc- 
Gruer v. Abbott, 62 N.Y.S. 123, 47 
AppJDiv. 191. 

Rohr v. Linch, 137 N.Y.S. 752, 
78 Misc. 45. 

58. Minn.—State ex rel. Kruse v. 
Webster, 43 N.W.2d 116, 231 Mhin. 
309—Levine v. Barrett, 85 N.W. 
942, 87 N.W. 847, 83 Ming. 145. 
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The benefit resulting from the limitation of the 
time for appeal accrues to the party on whom is 
placed the burden of bringing the statute of limita¬ 
tion into operation, and if he does not discharge the 
burden, there exists no reason for permitting him 
to avail himself of the benefit. 58 - 5 

Failure to serve notice of a judgment, order, or 
decree on a party not affected thereby, has no effect 
on the time for taking an appeal; 59 but where no¬ 
tice is served by only one or a part of those hav¬ 
ing an interest adverse to appellant, that is suffi¬ 
cient to start the time running as to all the adverse 
parties. 60 

Tune of notice. The notice contemplated by the 
requirement cannot be given until, and is given in 
time when, the judgment or order is complete or the 
right of appeal otherwise occurs. 61 Where entry 
of the judgment or order must be made before an 
appeal can be taken, a notice given before such 
entry of judgment or order is ineffectual to limit 
the time for appealing. 62 

If, after a notice operating to limit the time of 
appeal has been given, the judgment is amended or 
modified in a material particular, a new notice is 
necessary in order to limit the time for appeal¬ 
ing; 63 and in those jurisdictions where, as explained 
supra § 440, taxation of costs is a prerequisite to a 
final judgment, such notice where review of a final 
judgment, order, or decree is sought, can be given 
only when the amount of the judgment, including 


costs as well as damages, has been finally adjusted 
and determined by the proper officer. 64 

As between two orders or decrees successively 
entered in a cause, the first of which is merely a pre¬ 
liminary declaration of the decision by the court 
as to the rights of the parties, while the last is the 
final decree in the cause, it is the last to which the 
provisions with respect to notice refer; 65 while the 
converse is true -where the former is the final order 
or judgment and the latter merely an unappealable 
or incidental order in the cause. 66 If a series of in¬ 
dependently appealable orders in the cause is made, 
the notice intended by the statute as fixing the time 
for appeal is a separate notice as to each such par¬ 
ticular order. 67 

It has been held that on motion to dismiss an ap¬ 
peal, because not taken within proper time, a cor¬ 
rection by the officer of an error as to the date of 
service of notice of judgment is proper. 68 

Sufficiency of service. One who seeks, by the 
service of notice or by papers of any description, to 
restrict or limit the time within which an appeal 
may be taken will be held to strict and technical 
exactness of practice, 69 but if notice is actually 
served and received which complies in its substance 
with the notice required, the manner of service of 
such notice, where not specially prescribed by stat¬ 
ute, does not impair its operation for the purpose of 
starting the statutory time for appeal, 70 and thus 
service by mailing has been held sufficient. 71 More¬ 
over, the notice, if otherwise sufficient, is still ef- 


N.Y.—McGruer v. Abbott, 62 N.Y.S. 
123, 47 App.Div. 191. 

Hawkinson v. Clayton Packing 
Co., 88 N.Y.S.2d 310. 

N.D.—Prescott v. Brooks, 90 N.W. 
129, 11 N.D. 93. 

58.5 Minn.—State ex rel. Weiss v. 
Moriarty, 279 N.W. 835, 203 Minn. 
23. 

59. Cal.—Pornper v. Behnke, 276 P. 
122, 97 CJL 628. 

60. Cal.—Title Ins. & Trust Co. v. 
California Development Co., 143 P. 
723, 168 C. 397. 

S.C.—Priester v. Priester, 127 S.E. 
18, 131 S.C. 284. 

61. Cal.—Busing v. Moore, 2 P.2d 
841, 116 C.A. 465. 

3 C.J. p 1061 note 68. 

62. Minn.—Backstrom v. New York 
Life Ins. Co., 244 N.W. 64, 187 
Minn. 35. 

3 C.J. p 1062 note 69. 

Notice of ruling 

Cal.—Jackson v. Thompson, 110 P.2d 
470, 43 C.A.2d 150. 


63. N.Y.—Brown v. Hardie, 28 N.Y. 
Super. 678. 

Smith v. Evans, 1 Abb.N.Cas. 
396. 


64. N.Y.—Thurber v. Chambers, 60 
N.Y. 29. 

Mason v. Corbin, 51 N.Y.S. 178, 
29 App.Div. 602. 

De Mott v. Kendrick, 17 N.Y.S. 
630, 63 Hun 112—Beinhauer v. 

Gleason, 44 Hun 556—Champion v. 
Plymouth Cong. Soc., 42 Barb. 441 
—Sherman v. Wells, 14 How.Pr. 
522. 

Wis.—Ballou v. Chicago, etc., R. Co., 
10 N.W. 87, 53 Wis. 150—Bone- 
steel v. Bonesteel, 30 Wis. 151. 

Retaxation, of costs does not in¬ 
validate notice, when, under the stat¬ 
ute, the judgment would not be al¬ 
tered, but if reduced the amount of 
reduction is credited on the execu¬ 
tion. 

N.Y.—Hewitt v. City Mills, 32 N.E. 

768, 136 N.Y. 211. 

3 C.J. p 1062 note 64. 

65. S.C.—Dinkins v. Simons, 81 S. 
E. 638, 97 S.C. 261. 
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66. Wis.—Thomsen v. Gennrich, 202 
N.W. 168, 186 Wis. 76. 

67. Wis.—Hoefer v. Milwaukee, 143 
N.W. 1038, 155 Wis. 83. 

68. Da.—Simonton v. Mitchel, 37 So. 
877, 113 La. 921. 

69. N.Y.—Anthony v. Schofield, 39 
N.Y.S.2d 225, 265 App.Div. 423— 
In re Loser, 166 N.Y.S. - 401, 179 
App.Div. 450. 

3 C.J. p 1062 note 76. 

70. Cal.—King v. Wilson, 225 P.2d 
270, 101 C.A.2d 242. 

Minn.—In re Nelson's Estate, 231 N. 
W. 218, 180 Minn. 570. 

71. Minn,—In re Bridgh&m’s Es¬ 
tate, 197 N.W. 847, 158 Minn. 467. 

Prepayment of postage and proper 
addressing to be established 
If constructive notice of the deci¬ 
sion of a state engineer by reason 
of mailing of notice to the opposing 
party is relied on, as limiting the 
time for appeal, the prepayment of 
postage and mailing to respondent's 
proper address must appear. 

Utah.—In re Application 7600 to Ap¬ 
propriate 30 Second Feet of Water, 
225 P. 605, 63 Utah 311. 
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fective to limit the time for appeal although not 
served with that purpose in mind . 72 In New York 
service is complete when the notice is mailed to the 
adverse party’s attorneys, properly addressed, 
whether or not it is received by such attorneys . 73 

Waiver. While not every step which presup¬ 
poses a knowledge of the existence of a judgment or 
decision amounts to a waiver , 74 the requirement of a 
notice may be waived by appropriate conduct , 75 as 
where appellant takes steps to appeal without wait¬ 
ing for notice to be given , 76 gives notice of intention 
to move for a new trial , 77 moves to stay execution 
or further proceedings or otherwise directly attacks 
the judgment , 78 or in any other manner whereby he 
seeks affirmative relief which would be unnecessary 
unless a notice complying with the statute has been 
received . 79 Similarly, defects in the notice or serv¬ 
ice thereof may be waived , 80 but the acts relied on 
for that purpose must be sufficient under general 
rules as to waiver . 81 Exceptions to the legal suffi- 
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ciency of a petition are not an answer within the 
meaning of a statute charging an answering defend¬ 
ant with notice of a judgment on its signature by 
the judge . 82 

The party giving such notice cannot waive the 
effect thereof as beginning the running of the limita¬ 
tion . 83 

§ 448. From Settlement of Case 

Where a statute so provides, the pendency of settle¬ 
ment of a case or bill of exceptions postpones the date 
for commencing appeals until the date of settlement. 

Under some statutes the period within which an 
appeal is to be taken is made to run from the date 
of the settlement of the case ; 84 but unless there is 
some such statute clearly referring to that time, the 
appeal can properly be commenced in advance of 
the settlement of bill of exceptions and the pendency 
of such settlement does not postpone the commence¬ 
ment of the period limited for appeal . 85 


3. Effect of Disability or Death of Party or Counsel 


§ 449. Disability in General 

Persons showing themselves to be under a disability 
of a class specified by statute as a ground for extension of 
the time for appeal are accorded the benefit of such ex¬ 
tension, but no one outside a class thus specified can claim 
the extension. 


Although some statutes require appeals or pro¬ 
ceedings in error to be prosecuted within a certain 
time after rendition of the judgment without except¬ 
ing any class or persons , 86 it is frequently provided 
that statutes limiting the time for taking appeals 


72. Cal.—Title Ins. & Trust Co. v. 
California Development Co., 143 P. 
723, 168 C. 397. 

73. N.Y.—Anthony v. Schofield, 39 
N.Y.S.2d 225, 265 App.Div. 423. 

Miller v. Shall, 67 Barb. 446. 
Improper address 

An affidavit that defendant mailed 
copy of order denying plaintiff’s mo¬ 
tion to set aside verdict for defend¬ 
ant in envelope addressed to plain¬ 
tiff’s attorney in certain city, with¬ 
out naming building in which he had 
office, failed to establish service of 
such copy by mail and consequent 
limitation of plaintiff’s time to ap¬ 
peal. 

N.Y.—Anthony v. Schofield, 39 N.Y.S. 
2d 225, 265 App.Div. 423. 

74. Cal.—Hutton v. Chapman, 240 
P. 764, 197 C. 288. 

Hartfield v. Alderete, 145 P. 146, 
25 C.A, 732. 

S.D.—Labidee v. City of Pierre, 177 
N.W. 499, 43 S.D. 31. 

Dating of a notice of appeal from 
probate court more than thirty days 
before it was served and filed in pro¬ 
bate court did not constitute a waiv¬ 
er of service of notice of the filing in 
the probate court of the order appeal¬ 
ed from, so as to start running the 
period in which appeal may be taken 
from probate court to district court 


under statute as the date of the no¬ 
tice of appeal. 

Minn.—In re Langer’s Estate, 7 N.W. 
2d 359, 213 Minn. 482. 

Piling of notice of appeal does not 
constitute a waiver of notice of en¬ 
try of judgment. 

Cal.—Best v. Smith, 71 P.2d 78, 22 C. 
A.2d 363. 

75. Cal.—Supple v. Luckenbach, 84 
P.2d 52, 12 C.2d 319. 

Minn.—State ex rel. McKenzie v. Wil¬ 
son, 272 N.W. 163, 199 Minn. 452. 
S.D.—Downs v. Bruce Independent 
School Dist. No. 49 of Brookings 
County, 216 N.W. 949, 52 S.D. 168 
—Labidee v. City of Pierre, 177 N. 
W. 499, 43 S.D. 31. 

Utah.—Campana v. District Court of 
Salt Lake County, 251 P. 26, 68 
Utah 517. 

3 C.J. p 1062 note 78. 

76. La.—Gulf States Finance Corp. 
v. Colbert, 66 So.2d 793, 223 La. 
743. 

State ex rel. Mitchell v. Cohn 
Flour & Feed Co., 135 So. 385, 17 
La.App. 108. 

Mich.—Webb v. Webb, 225 N.W. 514, 
247 Mich. 161. 

3 C.J. P 1062 note 79. ' 

77. Cal.—Thorne v. Finn, 10 P. 414, 
69 C. 251—Cottle v. Leitch, 43 C. 
320. 


78. S.D.—Labidee v. City of Pierre, 
177 N.W. 499, 43 S.D. 31. 

3 C.J. p 1062 note 81. 

79. S.D.—Labidee v. City of Pierre, 
supra. 

80. N.Y.—Mohr v. Dorschel, 2 N.Y.S. 
33, 15 N.Y.Civ.Proc. 22. 

Staats v. Garrett, 21 N.Y.Wkly. 
Dig. 39. 

81. N.Y.—Livingston v. New York 
El. R. Co., 15 N.Y.S. 191, 60 Hun 
473. 

Van Horn v. New York Pie Bak¬ 
ing Co., 109 N.Y.S. 676, 58 Misc. 
376. 

82. La.—State ex rel. Mitchell v. 
Cohn Flour & Feed Co., 135 So. 385 
17 La.App. 108. 

83. S.D.—Labidee v. City of Pierre, 
177 N.W. 499, 43 S.D. 31. 

84. Mich—Love v. Francis, 29 N.W. 
843, 63 Mich. 181, 6 Am.S.R. 290— 
Gale v. Gould, 40 Mich. 62. 

85. U.S.—Camden Iron Works Co. v. 
City of Cincinnati, Ohio, 241 F. 846, 
154 C.C.A. 548—Camden Iron Works 
Co. v. Sater, Ohio, 223 F. 611, 139 
C.C.A. 157. 

88. Tex.—Perry v. Warner, Civ.App., 
40 S.W. 170. 
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or proceedings in error shall not run against persons 
under certain specified legal disabilities . 57 

Construction of statutes. While statutes prescrib¬ 
ing a time limit for taking appeals or proceedings in 
error are construable by the same rules that apply 
to general statutes of limitation , 88 the exceptions 
contained in a general statute of limitation govern¬ 
ing the time for the commencement of actions can¬ 
not be applied by construction to statutes governing 
appeals or proceedings in error . 89 Where the statute 
excepts certain classes only, the courts cannot con¬ 
strue it as impliedly excepting any other class . 90 

Where statutes exclude a term of disability, no 
disability will suspend the operation of the statute 
unless it exists when the right of appeal attaches, 
and when the statute begins to run no subsequent 
disability will interrupt it , 91 unless there is some 
statutory enactment to the contrary . 92 

Necessity of showing disability. Where a party 
alleges that he is entitled to commence a proceed¬ 
ing in error after the lapse of the statutory time, 
by reason of some legal disability recognized by the 
statute, the facts which bring such party within the 
excepted class must be averred in the petition in er¬ 
ror , 93 and established by the party seeking to benefit 
thereby . 94 


§ 450. Persons Excepted 

Exceptions have been made under a number of stat¬ 
utes as to infancy, insanity, and coverture and, less often, 
as to imprisonment and nonresidence or absence from the 
Jurisdiction. 

The persons ordinarily excepted are infants , 95 
married women , 96 and persons non compos mentis . 97 

Under some statutes limiting writs of error to 
a certain period, no exception is made where the 
party is out of the state or beyond seas , 98 but under 
others there is an exception made in favor of non¬ 
residents or persons absent from the state . 99 Fur¬ 
thermore, in some jurisdictions the time for appeal¬ 
ing has been extended in favor of persons under¬ 
going imprisonment . 1 

§451. Disability of One or More of Several 
Parties 

The disability of one of several parties interested in 
common or severally in a judgment affects only his own 
time for appeal; if the interest is joint, there is a diversi¬ 
ty of authority as to the effect of such disability. 

It is held in some jurisdictions that, if the interest 
of appellants is joint and one or more are barred by 
lapse of time, all are barred, even though some are 
under disability , 2 but in other jurisdictions and un¬ 
der other statutes a different view obtains , 3 and 


87. Ill.—McCormick v. Higgins, 190 
Ill.App. 241. 

3 C.J. p 1063 note 84. 

88 . TJ.S.—McDonald v. Hovey, D.C., 
4 S.Ct 142, 110 U.S. 619, 28 L.Ed. 
269. 

89. Va.—Williams’ Adm’r v. Dean, 
131 S.E. 1, 144 Va. 831. 

3 C.J. p 1063 note 87. 

90. Ind.—Terre Haute, I. & E. Trac¬ 
tion Co. v. Reeves, 108 N.E. 276, 68 
Ind.App. 326. 

Wyo.—Rowray v. McCarthy, Wyo., 
42 P.2d 54, 48 Wyo. 108. 

3 C.J. p 1063 notes 88, 93 [a], [bj. 

91. Ind.—Terre Haute, I. & E. Trac¬ 
tion Co. v. Reeves, 108 N.E. 275, 58 
Ind.App. 326. 

Wyo.—Rowray r. McCarthy, 42 P.2d 
154, 48 Wyo. 108. 

3 C.J. p 1063 note 89. 

92. Va.—Pace v. Ficklin, 76 Va. 292. 

93. Ohio.—Piatt v. Sinton. 35 Ohio 
St 28 2. 

94. Ohio.—Lowe v. Union Trust Co., 
178 N.E. 255, 124 Ohio St. 302. 

95. Ill.—McCormick v. Higgins, 190 
IlLApp. 241. 

Ky.—Howard v. Howard, 150 S.W.2d 
653, 286 Ky. 139—-Roberts v. Red- 
wine’s Ex’r, 197 S.W. 452, 176 Ky. 
799. 

Dollins v. Perry, 5 Ky.Op. 763. 

Mo.—State ex rel. and to Use of Mar¬ 
lowe v. Nolan, 146 S.W.2d 598, 347 


Mo. 124—Audsley v. Hale, 261 S.W. 
117, 303 Mo. 451—Shafir v. Sieben, 
233 S.W. 419, 17 A.L.R. 637. 

3 C.J. p 1063 note 92. 

96. Ky.—Dollins v. Perry, 5 Ky.Op. 
763. 

3 C.J. p 1063 note 93. 

97. Ark.—Hudson v. Union & Mer¬ 
cantile Trust Co., 230 S.W. 281, 148 
Arlj. 249. 

Ill.—McCormick v. Higgins, 190 Ill. 
App. 241. 

Ky.—Dollins v. Perry, 5 Ky.Op. 763. 
Ohio.—Lowe v. Union Trust Co., 178 
N.E. 255, 124 Ohio St. 302. 

3 C.J. p 1063 note 94. 

What constitutes unsoundness of 
mind 

Proof of positive insanity is un¬ 
necessary to show “unsound mind" 
within a statute limiting the time to 
review judgment. 

Ohio.—Lowe v. Union Trust Co., su¬ 
pra. 

98. Ill.—Stevenson v. Westfall, 18 
Ill. 209. 

99. La.—Samory v. Montgomery, 19 
La.Ann. 333—Lambert v. Conrad, 
18 La.Ann. 145—Scott v. Rusk, 2 
La.Ann. 266. 

Kraeutler v. U. S. Bank, 12 Rob. 
456, 11 Rob. 213. 

Personal representative of nonresi¬ 
dent 

The two years granted to nonresi- 
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dents for the purpose of appealing 
from a judgment rendered under La. 
Code Pract. art 593 is not affected by 
the death of an unsuccessful non¬ 
resident, but such right is transmit¬ 
ted to his legal representatives, even 
though his succession is administer¬ 
ed m the state by a resident admin¬ 
istrator. 

La.—Martin v. Hoggatt, 37 La.Ann. 
340. 

Railroad companies 
A railroad company whose line 
runs through a county, and which 
has in such county an agent on 
whom process can be served, is a 
resident within the meaning of the 
statute giving residents a certain 
time within which to appeal and non¬ 
residents a longer time. 

Mo.—Crutsinger v. Missouri Pac. R. 
Co., 82 Mo. 64—Harding v. Chicago, 
etc., R. Co., 80 Mo. 659—Slavens v. 
South Pac. R. Co., 51 Mo. 308. 

1. U.S.—McDonald v. Hovey, D.C., 4 
S.Ct. 142, 110 U.S. 619, 28 L.Ed. 269. 

W.Va.—Wyatt v. Morris, 2 W.Va. 
575. 

2. DeL—State v. Layton, 3 Del. 348. 
3 C.J. p 1064 note 4. 

3. N.J.—Peer v. Cookerow, 14 N.J. 
Eq. 361. 

3 C.J. p 1064 note 5. 
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where the statute of limitations has run against one 
or more appellants, the appeal will be dismissed as 
to them, and determined as to those against whom 
the statute has not run . 4 

Where their interest is in common or in severalty, 
the removal or cessation of a party’s liability af¬ 
fects only his own appeal and not that of a co¬ 
party . 5 

§ 452. Death of Party or Counsel 

Whether or not death of a party at any particular 
stage of the proceeding suspends or extends the time for 
appeal depends on statute, no such prolongation existing 
in the absence of statute. The stay of proceedings, by 
reason of the death of counsel, does not affect the time 
within which his client may appeal. 

Unless expressly provided otherwise by statute, 
the death of either party after rendition or entry of 
the judgment, order, or decree does not suspend the 
running of the time within which an appeal must 
be brought, even though no personal representative 
has been appointed ; 6 and the general rule as to 
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the time for appealing applies where a party dies, 
and his personal representative is appointed be¬ 
fore the action has been finally determined . 7 Un¬ 
der the statutes in some states, however, where a 
party dies after judgment, the running of the time 
for taking an appeal is suspended from the time 
of his death until the substitution of his representa¬ 
tive or for such other time as the statute may fix . 8 
Where a party dies after submission of the case, 
but before decision, and his representative is after¬ 
ward substituted, and a judgment entered, the time 
for appealing runs from the entry of judgment . 9 
Where the account of a receiver of the property of 
an absentee has been allowed and the receiver’s 
charges satisfied, the death of the receiver does not 
interrupt the running of time limited for appeal by 
anyone interested . 9 - 5 

Death of counsel . A statutory stay of proceedings 
on the death of counsel for a party does not ex¬ 
tend the time in which the party whose counsel dies 
before expiration of the appeal period may appeal . 10 


4. What Constitutes Taking and Perfecting Proceedings 


§ 453. In General 

a. Satisfaction of requirements of stat¬ 

utes 

b. Effect of action on other parties to 

cause 

a. Satisfaction of Requirements of Statutes 

An appeal is taken or perfected when the act or acts 
contemplated by the statutes providing therefor'have been 
done, typically by some form of application made or no¬ 


tice given to the court from which or that to which the 
appeal is taken; and not until then. 

An appeal or proceeding in error is deemed to 
have been taken and perfected within the statutes of 
limitation when the conditions precedent in the stat¬ 
ute prescribing the steps for taking and perfecting 
it have been complied with, and not until then, and, 
therefore, whether it has been taken and perfected 
within the time limited depends on the terms and 
provisions of the governing statute . 11 If there is 


4. Mo.—Audsley v. Hale, 261 S.W. 
117, 303 Mo. 451. 

3 C.J. p 1064 note 6. 

5. Ky.—Hays v. Wicker, 171 S.W. 
447, 161 Ky. 706. 

6. Fla.—Gulf Fertilizer Co. v. Hutch¬ 
inson, 109 So. 803, 92 Fla. 123. 

Mo.— Corpus Juris cited in. Lyon v. 
Lyon, 12 S.W.2d 768, 769, 223 Mo. 
App. 452. 

S.D.—Standard Oil Co. v. McNenny, 
252 N.W. 841, 62 S.D. 277. 

Va.—Williams’ Adm’r v. Dean, 131 S. 
E. 1, 144 Va. 831. 

Wis.—Stevens v. Jacobs, 275 N.W. 
555, 226 Wis. 198, rehearing denied 
276 N.W. 638, 226 Wis. 198. 

Wyo.— Corpus Juris cited in Rowray 
v. McCarthy, 42 P.2d 54, 57, 48 Wyo. 
108. 

3 C.J. p 1064 note 99. 

7. Ind.—Wright v. Manns, 12 N.E. 
160, 111 Ind. 422—Heller v. Clark, 
3 N.E. 844, 103 Ind. 591. 

8 . N.V.—Warner v. Dunlap, 187 N. 

Y.S. 374, 196 App.Div. 41. 

3 C.J. p 1064 note 2. 

4A C. J.S.—9 


Power to move for appointment 
Where the death of judgment plain¬ 
tiff with no ensuing appointment of 
representative a disability justify¬ 
ing the late filing of an appeal by 
defendant, defendant judgment debt¬ 
or could not avail itself of such dis¬ 
ability where another statute gave 
power to the clerk to appoint a rep¬ 
resentative after twenty days and 
appellant could thus have moved to 
protect its interests. 

Ind.—Terre Haute, I. & E. Traction 
Co. v. Reeves, 108 N.E. 275, 58 Ind. 
App. 326. 

9. Cal.—De Leonis v. Walsh, 73 P. 

813, 140 C. 175. 

3 C.J. p 1064 note 3. 

Special provisions as to appeals in 
cases involving decedent’s estates 
not applicable 

When the death of plaintiff occurs 
pending a civil suit and a personal 
representative is substituted, the 
time for taking an appeal is govern¬ 
ed by the general statute and not by 
a special statute limiting. the tjme 
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for appeal from a decision in any 

matter connected with a decedent's 

estate. 

Ind.—Heller v. Clark, 3 N.E. 844, 103 
Ind. 591. 

9.5 Mass.—Webster v. Franklin 

County Trust Co., 47 N.E.2d 934, 
313 Mass. 401. 

10. Cal.—Voinich v. Poe, 199 P. 74, 
52 C.A. 597. 

11. Ala.—Danley v. Danley, 82 So. 2d 
534, 263 Ala. 390—Luther v. Luther, 
100 So. 497, 211 Ala. 352—Peters v. 
Chas. Schuessler & Sons, 95 So. 26, 
208 Ala. 627. 

Cal.—Arthur v. City of Los Angeles, 
App., 301 P.2d 286. 

Fla.—Godson v. Surf Club, 8 So. 2d 
279, 150 Fla. 655. 

Ind.—Lovett v. Citizens’ Trust & Sav¬ 
ings Bank, 165 N.E. 545, 260 Ind. 
608. 

Ky.—Stroup v. Illinois Cent. R. Co* 
156 S.W.2d 7, 289 Ky. 576. 

La.—Richmond v. Newsoo, App., 17 
So. 2d 635. 
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no statute particularly prescribing when an appeal 
is commenced but the rules for determining when 
an action is deemed commenced are so prescribed, 
such rules are applied by analogy . 12 

The fact that other acts are necessary to perfect 
the appeal does not establish that the appeal has not 
been taken, within the contemplation of the law ; 13 
on the other hand, where the appeal or proceedings 
in error must have been perfected in a time stated, it 
is not sufficient that it has been taken in time if it 
is not timely perfected . 14 


Under the varying provisions of different statutes 
it has been held for instance that an appeal or pro¬ 
ceeding in error is taken when the notice of inten¬ 
tion, transcript, bill of exceptions, statement, as¬ 
signment of errors, allowance, bond, or other papers 
are presented to, or filed in, the court in which the 
judgment, order, or decree appealed from was ren¬ 
dered or entered , 15 or in the office of the clerk of 
the county where the appeal is pending ; 16 when 
such papers are filed in the office of the clerk of the 
appellate court ; 17 when a writ of error is issued 


Mass.—Harvey v. Waitt, 44 N.E 2d 
629, 312 Mass. 333. 

Miss.—Davidson v. Hunsicker, 79 So. 
2d 839, motion overruled SO So.2d 
834. 

Neb.—In re Bednar’s Estate, 37 N‘.TV’. 
2d 195, 151 Neb. 242—Corpus Juris 
Secundum cited in Barney v. Platte 
Valley Public Power and Irrigation 
Dist., 13 N.W.2d 120, 123, 144 Neb. 
230. 

N.H.—Larochelle v. Birch, 96 A.2d 
573, 98 N.H. 190. 

N.J.—In re Fidelity Union Title & 
Mortgage Guaranty Co., 24 A.2d 
196, 131 N.J.Eq. 120. 

N.M.—Ferguson-Steere Motor Co. v. 
State Corp. Commission of N. M., 
292 P.2d 333, 60 N.M. 464. 

Ohio.—Woodruff v. Norvill, 107 N.E. 
2d 911, 91 Ohio App. 251—In re 
Sullivan, 26 N.E.2d 589, 63 Ohio 
App. 322—Paden v. Pearce, 22 N.E. 
2d 301, 61 Ohio App. 42. 

Okl.—Brown v. Butler, 146 P.2d 1010, 
194 Okl. 46. 

Or.—Corpus Juris quoted in State v. 

Vincent, 16 P.2d 636, 141 Or. 107. 
Utah.—Cram v. Whitehead, 208 P. 
534, 60 Utah 377. 

W.Va.—Spangler v. Vermillion, 92 S. 

E. 449, 80 W.Va. 75. 

3 C.J. p 1064 note 8. 

Where plaintiff personally wrote 
letter to supreme court clerk stating 
plaintiffs wish to appeal and re¬ 
questing permission to appear before 
supreme court, and the letter was 
not eonstruable as constituting a 
praecipe, fact that plaintiff received 
no reply to the letter did not entitle 
him to assume that he had complied 
sufficiently with procedure for tak¬ 
ing an appeal, and did not preclude 
the supreme court from dismissing 
appeal because of plaintiff’s failure 
timely to perfect it. 

Del.—Casey v. Southern Corp., 29 A. 
2d 174. 

12. Okl.—Dill v. Sands, 159 P. 505, 
58 Okl. 308—Dr. Koch Vegetable 
Tea Co. v. Davis, 145 P. 337, 48 Okl. 
14. 

Wyo.—In re Water Rights in Big 
Laramie River, 192 P. 680, 27 Wyo. 
88, rehearing denied 193 P. 734, 27 
Wyo. 88. 


13. S.C.—Saverance v. Lockhart, 66 
S.C. 539. 

Amendment of statute 

An act amending a statute fixing 
the time for filing a transcript in 
the court of civil appeals does not 
change the time for perfecting an 
appeal or writ of error. 

Tex.—Walker v. Lyles, Civ.App., 45 
S.W.2d 315. 

14. Ark.—McLaughlin v. Morris, 234 
S.W. 259, 150 Ark. 347. 

Ill.—Regan v. Upper Salt Creek 
Drainage Dist., 142 N.E. 517, 311 
Ill. 18. See Junk v. Non-Corrosive 
Rollable Metals Co., 210 Ill.App. 
152. 

15. U.S.—U. S. v. Todar, C.C.A.Ind., 
41 F.2d 146. 

Midland Terminal Ry. Co. v. War- 
inner, C.C.A.Colo., 294 F. 185. 

Ala.—Danley v. Danley, 82 So.2d 534, 
263 Ala. 390—Morgan v. Virginia- 
Carolina Chemical Co., 106 So. 136, 
213 Ala. 551—Collins v. Hodges 
Lumber & Mfg. Co., 97 So. 424, 210 
Ala. 6—Ory-Cohen v. Taylor, 94 So. 
525, 208 Ala. 520. 

Ariz.—Bryan v. Inspiration Consol. 
Copper Co., 231 P. 1091, 27 Ariz. 
188. 

Fla.—Klein v. Werner, 183 So. 159, 
133 Fla. 683. 

Idaho.—H. B. Lake & Co. v. Bales, 
210 P. 396, 36 Idaho 142. 

Mich.—Hoffman v. Security Trust 
Co. of Detroit, 239 N.W. 508, 256 
Mich. 383. 

Miss.—Turner v. Weaver, 89 So. 153, 
126 Miss. 496. 

Neb.—In re Bednar’s Estate, 37 N.W. 

2d 195, 151 Neb. 242. 

N.M.—De Fayette v. Vaughn, 181 P. 
427, 25 N.M. 296. 

N.D.—Hamre v. Senger, 79 N.W.2d 
41. 

Or.—Simpson v. Winegar, 258 P. 562, 
122 Or. 297. 

Pa.—Hatfield v. Semans, 103 A. 539, 
260 Pa. 94—Donley v. Semans, 103 
A. 537, 260 Pa. 88. 

In re Geyelin’s Estate, Orph., 31 
Del.Co. 552. 

R. I.—Way v. Superior Court, 108 A. 
696, 42 R.I. 444. 

S. C.—Saverance v. Lockhart, 45 S.E. 

. 83, 66 S.C. 539. 


Tex.—American Bankers’ Ins. Co. v. 
Flowers, Civ.App., 64 S.W.2d 806 
—Swanson v. Holt, Civ.App., 56 S. 
W.2d 266—Stephenson v. Nichols, 
Civ. App., 272 S.W. 220, affirmed, 
Com.App., 286 S.W. 197—Kennedy 
v. "Wheeler, Civ.App., 256 S.W. 315 
—Merchants’ Transfer Co. v. Hilde¬ 
brand, Civ.App., 200 S.W. 551. 

3 C.J. p 1065 note 9. 

Correcting docket entry 

An appeal would not be dismissed 
where an order for appeal was filed 
on April 28, when the time for ap¬ 
peal expired, and another deputy 
clerk entered order on docket as of 
April 30, subsequently correcting the 
entry to accord with the true facts. 
Md.—White Eagle Polish American 
Building & Loan Ass’n of Balti¬ 
more City v. Hart Miller Islands 
Co., 178 A. 214, 168 Md. 199. 
Mailing as filing 

A statute requiring the motion for 
appeal to be filed within twenty days 
after the date of the final decree is 
substantially complied with by mail¬ 
ing the motion to the clerk for filing 
as soon as he entered the decree. 

Vt.—Fire Dist. No. 1 of Town of 
Barre v. Graniteville Spring Water 
Co., 150 A. 459, 102 Vt. 511. 

Spirit of rule 

Where an application for an ap¬ 
peal is filed within the time fixed by 
court rule authorizing an appeal with¬ 
in three months from the entry of 
any final judgment, an appellant who 
thereafter proceeds without delay to 
obtain an order granting the appeal 
is within the spirit of the rule, so 
where appellant promptly mailed his 
motion and prepared order to the tri¬ 
al judge, and the order was filed one 
day after expiration of period, ap¬ 
pellant was entitled to maintain ap¬ 
peal as against motion to dismiss. 
N.M.—Jaritas Live Stock Co. v. 
Spriggs, 74 P.2d 722, 42 N.M. 14. 

16. Mass.—Grant v. Pizzano, 163 N. 
E. 162, 264 Mass. 475. 

17. Ark.—Pearce v. People's Sav. 
Bank & Trust Co., 238 S.W. 1063, 
152 Ark. 581. 

Ind.—Cincinnati, H. & D. Ry. Co. v. 
McCullom, 109 N.E. 206, 183 Ind. 
556, Ann.Cas. 1917E 1165, affirmed 
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and filed in the lower court ; 18 when the petition 
or prayer for an appeal or writ of error is presented 
or filed ; 19 when an application or order for an ap¬ 
peal is made by appellant and entered by the clerk ; 20 
when the petition in error or other necessary papers 
are filed in the appellate court ; 21 and when an ap¬ 
plication for an appeal is made and allowed by the 
court , 22 or under some statutes, docketed in the ap¬ 
pellate court within the time prescribed by statute . 23 

b. Effect of Action on Other Parties to Cause 

An appeal taken or perfected by or against one or 
some of several coparties is taken or perfected by or 
against all other coparties; but an appeal by a party does 
not suffice to establish a cross appeal by the adverse party. 

An appeal taken by any one of several coparties 
jointly interested in a judgment, order, or decree 
has been held to operate as the taking of an ap¬ 
peal by all such parties, within the provisions con¬ 


cerning the time when an appeal is to be taken ; 24 
and similarly an appeal taken or perfected by serv¬ 
ice or otherwise against any one coparty is deemed 
taken, in this connection, against all coparties 25 
but not as to adverse parties having a separable 
interest who are designedly and intentionally omit¬ 
ted . 26 

The perfecting of an appeal does not benefit an 
adverse party by serving to fix the time of perfecting 
of a cross appeal, so as to permit such cross appeal 
to be advanced or maintained after the expiration of 
the period for appeals . 27 

§ 454. Particular Acts Necessary 

Under some statutes, in order to perfect an appeal an 
appeal bond must be filed and notice of appeal be issued 
or served; but the appellant’s failure to follow up his 
appeal by compliance with rules with respect to security 
for costs, service of abstracts, and briefs, does not de¬ 
feat the jurisdiction of the court. 


38 S.Ct. 64, 245 U.S. 632, 62 L.Ed 
521. 

People’s State Bank v. Buchanan, 
Ind.App., 145 N.E. 898—Fye v. 
Hamilton, 129 N.E. 237, 75 Ind. 
App. 99—Leppert v. Vandalia R. 
Co., 117 N.E. 656, 67 Ind.App. 380. 
Ky.—Proctor v. Louisville & N. R. 
Co., 233 S.W. 736, 192 Ky. 330. 
Gillen v. Jones, 9 Ky.Op. 386. 
Ohio.—Paden v. Pearce, 22 N.E.2d 
301, 61 Ohio App. 42. 

Okl.—Home Savings & Loan Ass’n v. 
Rounds-Porter Lumber Co., 195 P. 
479, 80 Okl. 201. 

3 C. J. p 1065 note 10. 

Deposit in mail 

Inclosing a petition in error in 
postage prepaid envelope addressed to 
the clerk of the court, and deposit¬ 
ing envelope in the United States 
mail within time to reach office of the 
clerk of the appellate court before 
expiration of statutory appeal peri¬ 
od, does not constitute compliance 
with appeal statute. 

Okl.—Cutright v. Richey, 257 P.2d 
285, 208 Okl. 412—Home Savings & 
Loan Ass’n v. Rounds-Porter Lum¬ 
ber Co., 195 P. 479, 80 Okl. 201. 

Tex.—El Jardin Immigration Co. v. 
Karlan, Civ.App., 247 S.W. 671. 

Tail-are to endorse date 

A transcript for probate appeal is 
“filed” when it is delivered to the 
court clerk for that purpose and the 
failure to endorse proper date of fil¬ 
ing thereon and to enter it on proper 
docket does not affect legality of the 
filing. 

Okl.—Williams Bros. Corp. v. Day, 
130 P.2d 829, 191 Okl. 421. 

18. U.S.—Girard Fire & Marine Ins. 
Co. v. Commonwealth Building & 
Loan Ass’n, C.C.A.Tex., 32 F.2d 736 
—Vaughan v. American Ins. Co. of 
Newark, N. J., C.C.A.Ga., 15 F.2d 


526—General Motors Acceptance 
Corporation v. Lawrence, C.C.A.N. 

M. , 9 F.2d 64. 

Camden Iron Works Co. v. City 
of Cincinnati, Ohio, 241 F. 846, 154 
C.C.A. 548. 

3 C.J. p 1065 note 11. 

19. U.S.—Reilly v. U. S. Fidelity & 
Guaranty Co., C.C.A.Cal., 15 F.2d 
314. 

Mich.—Wolverine Packing Co. v. 
Oceana Circuit Court, 229 N.W. 429, 
249 Mich. 599. 

3 C.J. p 1065 note 12. 

20. Md.—Miller v. Murray, 17 A. 939, 
71 Md. 61. 

21. Ill.—Mathes v. William Barr 
Lumber Co., 248 Ill.App. 160. 

Mass.—Littlejohn v. Littlejohn, 128 

N. E. 425, 236 Mass. 326. 

Mich.—Wolverine Packing Co. v. 
Oceana Circuit Judge, 229 N.W. 429, 
249 Mich. 599. 

Miss.—Miller v. Phipps, 119 So. 170, 
152 Miss. 437. 

Neb.—In re Kothe’s Estate, 270 N.W. 
117, 131 Neb. 780. 

Ohio.—In re Sullivan, 26 N.E.2d 589, 
63 Ohio App. 322. 

Tax Commission v. Canby, 8 
Ohio Supp. 325. 

Okl.—School Board of Dist. No. 4, 
Coal County, v. Yalch, 79 P.2d 223, 
182 Okl. 605—Dailey v. Citizens' 
Nat. Bank of Pawhuska, 214 P. 116, 
89 Okl. 94—Walker v. King, 192 P. 
566, 79 Okl. 213—Greening v. Maire 
Bros. Co., 192 P. 202, 79 Okl. 136. 

Or.—Lee v. Gram, 196 P. 373, 105 Or. 
49. 

Pa.—Nixon v. Nixon, 198 A. 154, 329 
Pa. 256. 

W.Va.—Spangler v. Vermillion, 92 S. 

E. 449, 80 W.Va. 75. 

3 C.J. p 1065 note 14. 

Amendment or correction of papers 
Where a record was authenticated 
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by proper certificates, but was sent 
back to be amended by including a 
certified copy of the order of the en¬ 
try appealed from, later or new cer¬ 
tificates did not destroy or lessen the 
effect of the certificates authenticat¬ 
ing or perfecting the original record, 
and the appeal was held to have 
been commenced or perfected on the 
filing of the original record. 

Wyo.—McGinnis v. Beatty, 196 P. 311, 
27 Wyo. 287. 

22. U.S.—Green v. Lynn, Mass., 87 
F. 839, 31 C.C.A. 248. 

Tenn.—Green v. Craig, 51 S.W.2d 480, 
164 Tenn. 445. 

3 C.J. p 1065 note 15. 

Mere filing of oath in forma pan- 
peris for appeal in error within the 
time allowed did not take the cause 
out of the jurisdiction of the trial 
court. 

Tenn.—Merriman v. Coca Cola Bot¬ 
tling Co. of McMinnville, Tenn., 
68 S.W.2d 149, 17 Tenn.App. 433. 

23. Ala.—Liverpool & London & 
Globe Ins. Co. v. Lowe, 93 So. 765, 
208 Ala. 12—Jacobs v. Goodwater 
Graphite Co., 87 So. 363, 205 Ala. 
112 . 

Nev.—Shirk v. Palmer, 232 P. 1083, 
48 Nev. 449. 

3 C.J. p 1065 note 16. 

24. Ark.—Baldwin v. Brown, 265 S. 
W. 976, 166 Ark. 1. 

Mich.—Misner v. Stange, 176 N.W. 
417, 208 Mich. 680. 

25. Okl.—Dr. Koch Vegetable Tea 
Co. v. Davis, 145 P. 337, 48 OkL 14. 

3 C.J. p 1065 note 19 [e]. 

26. U.S.—Osage Oil & Refining Co. 
v. Mulber Oil Co., C.C.A.Okl., 38 F. 
2d 396. 

27. Ark.—Baldwin v. Brown, 265 S. 
W. 976, 166 Ark. 1. 
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It is essential, under some statutes, in order to 
perfect the appeal so that it may be deemed taken 
in time, that the appeal bond or undertaking be filed 
or approved or both ; 28 that the affidavit and bond 
for an appeal be filed ; 29 or that the notice of ap¬ 
peal or citation be issued or served, or both filed 


and served . 30 

However, the issue or service of process is not 
necessary to the taking of an appeal in some juris¬ 
dictions and under some statutes ; 31 so, likewise, 
sometimes no bond is required for that puipose . 3 


2a Ala.—Thompson v. Menefee, 11S 
So. 587, 21S Ala. 332—Peters v. 
Chas. Schuessler & Sons, 95 So. 26, 
208 Ala. 627. 

Ariz.—In re Sullivan's Estate, 300 P. 
193, 38 Ariz. 387. 

Cal.—Henderson v. Drake, App., 255 
P.2d 875—Patterson v. Pacific In¬ 
demnity Co., 6 P.2d 102, 119 C.A. 
203. 

Colo.—Law v. Nelson, 24 P. 2, 14 
Colo. 409. 

Ind.—O’Malley v. Hankins, 194 N.E. 
168, 101 Ind. 1—Board of Public 
Safety of City of Muncie v. Wal¬ 
lins, 187 N.E. 385, 206 Ind. 540. 

People's State Bank v. Buchan¬ 
an, 145 N.E. 898, 86 Ind.App. 517. 
La.—Mount Olive Baptist Church v. 
New Zion Baptist Church, 5 So. 2d 
144, 198 La. 896—Sklar v. Kahle, 
198 So. 883, 196 La. 137. 

Nessans v. Colomes, 68 So. 122, 
136 La. 1051. 

Graves v. Merrill Engineering 
Co., App., 148 So. 453. 

Miss.—Gulf, M. & O. R. Co. v. Forbes, 
87 So.2d 488—Davidson v. Hun- 
sicker, 79 So.2d 839, motion over¬ 
ruled 80 So.2d 834—Gaudet v. May¬ 
or and Bd. of Aldermen of City of 
Natchez, 42 So.2d 808—Johnson v. 
Mississippi Power Co., 196 So. 642, 
189 Miss. 67—Rayl v. Thurman, 
124 So. 432, 156 Miss. 1, sustaining 
suggestion of error 123 So. 853, 156 
Miss. 1—Miller v. Phipps, 119 So. 
170, 152 Miss. 437. 

Mont.—In re Hanson's Estate, 273 P. 

2d 103, 128 Mont. 270. 

Or.—Gross v. Gage, 149 P. 939, 77 Or. 
421, motion denied 151 P. 655, 77 
Or. 421. 

Tex.—Mahan v. Kyle, Civ.App., 211 
S.W. 302. 

3 C.J. p 1065 note 17. 

Failure to file appeal bond 

Where county judge was absent 
from county on last day for perfect¬ 
ing appeal in probate matter, and 
appellant, in good faith, gave timely 
notice of appeal by filing it in clerk’s 
office, but failed to file appeal bond, 
■which had been executed, due to mis¬ 
take of law either that he could not 
file bond without county judge's ap¬ 
proval, or that filing would be un¬ 
availing, district court was authoriz¬ 
ed to permit amendment by filing of 
& sufficient appeal bond. 

Okl.—Harjo v. Aubrey, 87 P.2d 140, 
184 Okl. 344. 

Bond mandatory 

Requirements of statutes relating 
to appeal bond are mandatory, sub¬ 


ject only to exceptions therein stat¬ 
ed. 

Ohio.—Beebe v. Brownlee, App., 109 
N.E 2d 528. 

Deposit money in lien of undertaking' 
Idaho.—Guiles v. Kellar, 192 P.2d 
853, 68 Idaho 249. 

Timely ohtention of an order of 
appeal is insufficient without filing 
of a bond within the time required 
by law or order of appeal. 

La.—Graves v. Merrill Engineering 
Co., App., 148 So. 453. 

Approval subsequent to filing 

(1) In view of Gen.Acts (1915) P 
711 § 1, an appeal is taken where se¬ 
curity for costs is lodged with the 
proper officer, if it is thereafter ap¬ 
proved by him. 

Ala,—Lewis v. Martin, 98 So. 635, 
210 Ala, 401. 

(2) An appeal was perfected when 
a supersedeas bond was filed, al¬ 
though it was not approved until 
after the expiration of the time for 
taking appeal. 

Ala.—Bedwell v. Dean, 128 So. 389, 
221 Ala. 224. 

(3) An appeal is perfected when a 
good and sufficient security for costs 
is filed, although not approved until 
after expiration of time for taking 
appeal. 

Ala.—Henson v. Henson, 73 So.2d 
100, 261 Ala. 63—McCollum v. Bir¬ 
mingham Post Co., 65 So.2d 689, 
259 Ala. 88, followed in 65 So.2d 
697, 259 Ala. 97, and 65 So.2d 698, 
259 Ala. 98. 

29. Miss.—Duncan v. Brock, 62 So. 
2d 562, 216 Miss. 406. 

Mo.—St. Louis v. R. J. Gunning Co., 
39 S.W. 788, 138 Mo. 347—Brown 
v. St. Louis, etc., R. Co., 83 Mo. 
478. 

Giesing v. Schowengerdt, 24 Mo. 
App. 554. 

Pa.—Page v. McNaughton Co., 2 Pa. 
Super. 519. * 

Contested affidavit in lieu of bond 
An appeal is perfected when no¬ 
tice of appeal is given and the bond, 
when required, or in lieu 

thereof, has been filed, or when, if 
affidavit is contested, contest is over¬ 
ruled. 

Tex.—Ferris v. Fort Worth Civil 
Service Commission, Civ.App., 269 
SvW^d, 586. 

30. Idaho.—Guiles v. Kellar, 192 P. 
2d 853, 68 Idaho 249. 

Ind.—O'Malley v. Hankins, 194 N.E. 
168, 101 Ind. 1. 


Mont.—In re Hanson’s Estate, 273 P. 

2d 103, 128 Mont. 270. 

N.J.—In re Fidelity Union Title & 
Mortgage Guaranty Co., 24 A.2d 
196, 131 N.J.Eq. 120. 

Ohio.—Gowdy v. Roberts, 167 N.E. 

375, 32 Ohio App. 38. 

Okl.—One Ford Automobile and 125 
Quarts of Whisky v. State, 162 P. 
779, 63 Okl. 67—Kansas Nat. Bank 
of Wichita, Kan., v. Goodner-Horne 
Co., 162 P. 772, 65 Okl. 36—Thraves 
v. Tucker, 161 P. 1069, 63 Okl. 46 
—Dill v. Sands, 159 P. 505, 58 Okl. 
308—Wahl v. White Sewing Mach. 
Co., 147 P. 301, 45 Okl. 805—Dr. 
Koch Vegetable Tea Co. v. Davis, 
145 P. 337, 48 Okl. 140. 

Tex.—Ferris v. Fort Worth Civil 
Service Commission, Civ.App., 269 
S.W.2d 586—Hamilton v. Empire 
Gas & Fuel Co., Civ.App., 85 S.W. 
2d 280, error granted—J. M. Rad¬ 
ford Grocery Co. v. Lawson, Civ. 
App., 53 S.W.2d 843. 

Utah.—State v. Hansen, 171 P. 515, 
51 Utah 514. 

Wyo.—Burnett v. Giblin, 267 P. 689, 
38 Wyo. 421—Miller v. New York 
Oil Co., 235 P. 323, 32 Wyo. 483- 
In re Water Rights in Big Laramie 
River, 192 P. 680, 27 Wyo. 88, re¬ 
hearing denied 193 P. 734, 27 Wyow 
88 . 

3 C.J. p 1065 note 19. 

Date of summons 

Proceeding in error is deemed com¬ 
menced on the date of the summons, 
which is served on defendant. 

Ohio.—Gowdy v. Roberts, 167 N.E. 
375, 32 Ohio App. 38. 

31- Ala.—Ory-Cohen v. Taylor, 94 
So. 525, 208 Ala. 520. 

Ky.—McCallister's Adm’r v. Stanley, 
218 S.W. 237, 186 Ky. 836. 

Gillen v. Jones, 9 Ky.Op. 386. 
Miss.—Farrish v. Davis, 86 So. 713, 
124 Miss. 711. 

3 C.J. p 1066 note 20. 

32. Cal.—Blade v. Superior Court of 
City and County of San Francisco, 
283 P. 8^ 102 C.A. 375. 

La.—Mount Olive Baptist Church v. 
New Zion Baptist Church, 5 So.2d 
144, 198 La. 896. 

Miss.—Gulf, M. & O. R. Co. v. Forbes, 
87 So.2d 488—Duncan v. Brock, 62 
So.2d 562, 216 Miss. 406—Gaudet v. 
Mayor and Bd. of Aldermen of 
- City of Natchez, Miss., 42 So.2d 8Q8 
—Johnson v. Mississippi Power 
06., 196 So. 642, 189 Miss, 67— 
Miller ,v. Phipps, 119 So. 170, 152 
Miss. 437. 
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Where, as is sometimes provided, the application for, 
or allowance of, an appeal ipso facto saves appellant 
from the bar of the statute, neither notice nor the 
issuing of the citation nor the giving of bond is 
jurisdictional , 33 unless the allowance shall have been 
conditioned on the giving of the bond . 34 It has 
also been held that, where a petition in error and 
a bond, when required, have been filed and a sum¬ 
mons issued* within the time limited for the com¬ 
mencement of proceedings in error, the proceeding 
is commenced in proper time, although service of 
summons is not made until after the expiration of 
the statutory period , 35 although there is other au¬ 
thority to the contrary ; 36 similarly, where a motion 
for appeal, accompanied by the required bond or 
affidavit are filed, that entry of the order granting 
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the appeal is not necessary to perfect it . 37 In at 
least one jurisdiction, if no summons in error is¬ 
sues, the date of voluntary appearance has been held 
to be the date of proceedings in error . 38 

The appellant’s failure to follow up his appeal 
by compliance with the rules of the supreme court 
with respect to security for costs, service of ab¬ 
stracts, and briefs while it may be ground for dis¬ 
missal, does not defeat the jurisdiction of the court 
or effect the computation of the period within which 
the appeal must be perfected ; 39 nor does the fail¬ 
ure of the clerk to do the acts required of him in 
connection with the appeal . 40 Under some statutes, 
however, the service of exceptions on the presiding 
judge is necessary . 41 


5. Effect of Delay in Taking or Perfecting Proceedings 


§ 455. In General 

As a genera! rule an appeal or proceeding in error 
which is not taken and perfected, or a writ of error which 
is not sued out, within the prescribed time will be dis¬ 
allowed or dismissed. 


The view very generally held is that statutes which 
limit the time for appeals or proceedings in error 
are mandatory and jurisdictional , 42 and hence, in 
the absence of express provision to the contrary, an 


33. Tenn.—Green v. Craig, 51 S.W. ] 
2d 480, 164 Tenn. 445. 

3 C.J. p 1066 note 21. 

34. U.S.—Kentucky Coal, etc., Co. v. ! 
Howes, Ey., 153 F. 163, 82 C.C.A 
337. 

35. Ill.—Burnapp v. Wight, 14 Ill. 
303. 

3 C.J. p 1066 note 23. 

36. Okl.—One Ford Automobile and 

125 Quarts of Whisky v. State, 162 
P. 779, 63 Okl. 67. 

37. Tex.—Phillips v. Phillips, Civ. 
App., 203 S.W. 77. 

38. Neb.—James v. O’Neill, 97 N.W. 
22, 70 Neb. 132. 

39. Ala.—Veitch v. Illinois Cent. R. 
Co., 68 So. 575, 14 AlaApp. 146. 

Kan.—Independent Milling Co. v. 
Howe Scale Co. of Illinois, 181 P. 
554, 105 Kan. 87. 

Minn.—Northern Oil & Gas Co. v. 
Birkeland, 203 N.W. 228, 164 Minn. 
466. 

Miss.—Turner v. Weaver, 89 So. 153, 

126 Miss. 496—Farrish v. Davis, 86 
So. 713, 124 Miss. 711. 

Nev.—Orleans Hornsilver Mining Co. 
v. Le Champ D’Or French Gold 
Mining Co„ 280 P. 887, 52 Nev. 85. 
Tex.—Kennedy v. Wheeler, Civ.App., 
256 S.W. 315. 

Wash.—White v. Sanders, 168 P. 

1140, 99 Wash. 172- 
3 C.J. p 1066 note 25. 

40. Ky.—Monarch v. Craig, 7 Ky. 
Op. 146. 

43- S.C. — In - re Fifty-Four First 
Mortg. Bonds, 15 S.C. 304—Gibbes 
v. Greenville, etc., R. Co., 14 S.C. 
385—Sullivan v. Speights, 12 S.C. 


561—Rogers v. Nash, 12 S.C. 559. 
42. U.S.—Broders v. Lage, C.C.A 
Iowa, 25 F.2d 288. 

Ala.—Osbourn v. LoBue, 53 So. 2d 
610, 256 Ala. 121—Pritchett v. Wil¬ 
son, 194 So. 176, 239 Ala. 146— 
Hopkins v. Poellnitz, 170 So. 774, 
233 Ala. 172—Williams v. Knight, 
169 So. 871, 233 Ala. 42—Richards 
v. Williams, 165 So. 820, 231 Ala. 
450—Barnes v. Bell, 163 So. 616, 
231 Ala. 84—Carlisle v. Carmichael, 
131 So. 445, 222 Ala. 182—Wallace 
v. W. B. Folmar & Sons, 110 So. 
402, 215 Ala. 246—Donald v. Cot¬ 
ton States Tire & Rubber Co., 89 
So. 296, 206 Ala. 88. 

Cheairs v. Osborn, 159 So. 702, 

26 Ala.App. 362—Shiver v. Phillips- 
Boyd Pub. Co., 74 So. 745, 15 Ala. 
App. 639, certiorari denied Ex parte 
Phillips-Boyd Pub. Co., 76 So. 997, 
200 Ala. 699. 

Ariz.—Harbel Oil Co. v. Steele, 298 
P.2d 789, 80 Ariz. 368, opinion ad¬ 
hered to 301 P.2d 757—In re Gip¬ 
son’s Estate, 167 P.2d 383, 64 Ariz. 
181—Tbanez v. Leeker, 185 P. 538, 
21 Ariz. 67—Barth v. Apache Coun¬ 
ty, 162 P. 62, 18 Ariz. 439. 

Ark.—Camden Gas Corporation v. 
City of Camden, 37 S.W.2d 74, 183 
Ark. 583—Bank of El Paso v. Neal, 

27 S.W. 2d 1024, 181 Ark. 788- 
Sample v. Manning, 269 S.W. 55, 
168 Ark. 122. 

Cal.—Ex parte Horowitz, 203 P.2d 
513, 33 C.2d 534—Lawson v. Guild, 
10 P.2d 459, 215 C. 378—Lane v. 
Pellissier, 283 P. 810, 208 a 590. 
Kientz v. Harris, 257 F.2d 41, 
| 117 C.A.2d 787—Slaughter v. 
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Dempsey, 162 P.2d 843, 71 C.A.2d 
396—Boucher v. Kriehn, 160 P.2d 
28, 69 C.A.2d 728—Sheets v. Cleve¬ 
land, 124 P.2d 200, 51 C.A2d 148— 
Estes v. Chimes, 104 P.2d 74, 40 
C-A2d 41—In re Murphy's Estate, 
98 P.2d 523, 36 C,A2d 653—Nagel- 
mann v. McIntyre, 81 P.2d 466, 27 
C.A.2d 621—Irving v. Sheetz, 80 P. 
2d 502, 26 C.A2d 751—Le Cyr v. 
Dow, 79 P.2d 777, 26 C.A2d 459— 
Kraft v. Briggs, 59 P.2d 1044, 15 a 
A 2d 667—Kocher v. Fidelity & 
Deposit Co. of Maryland, 30 P.2d 
535, 137 C.A 474—Bley v. State 
Board of Dental Examiners, 282 P. 
19, 100 C.A 666—G. S. Donaldson 
Inv. Co. v. Shay, 261 P. 499, 86 C.A 
763. 

Colo.—Katz v. Cohen, 271 P. 178, 84 
Colo. 423. 

Del.—Trowell v. Diamond Supply 
Co., 91 A2d 797, 8 Terry 422— 
Casey v. Southern Corp., 29 A 2d 
174, 26 Del.Ch. 447. 

Fla.—Donin v. Goss, 69 So.2d 316— 
Wolf v. Cleveland Elec. Co., 58 So. 
2d 153—In re Warner’s Estate, 32 
So.2d 461, 159 Fla. 675—Cates v. 
Heffernan, 18 So.2d 11, 154 Fla. 422 
—Eristavi-Tchitcherine v. Miami 
Beach Federal Savings & Loan 
.Ass n, 16 So.2d 730, 154 !Fla. 100—■— 
Klein v. Werner, 183 So. 159, 133 
Fla. 683—Perky v. Perky, 156 So. 
308, 116 Fla. 117—Elder v. Estate 
of R. S. Hall, Inc., 124 So. 466, 98 
Fla. 954—Ocean Frontage Co. v. 
McFadden, 123 So. 666, 98 Fla. 197, 
followed in 123 So. 668, 98 Fla. 282 
—City of Orlando v. Hewitt, 116 
So. 874, 92 Fla. 933—Buck v. All 
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appeal or proceeding in error which is not taken j and perfected, or a writ of error which is not sued 


Parties, etc., 97 So. 313, 86 Fla. 

86 . 

Idaho.—Baldwin v. Anderson, 8 P.2d 
461, 51 Idaho 614—Robinson v. 

School Dist. No. 61 in Bingham 
County, 209 P. 726, 36 Idaho 133. 
Ill.—Freeport Motor Cas. Co. v. 

Tharp, 94 N.E.2d 139, 406 Ill. 295. 
Ind.—-White v. Board of Medical 
Registration and Examination of 
Ind., 134 N.E.2d 556—Ramer v. 
State, 113 N.E.2d 158, 232 Ind. 515 
—State Bd. of Tax Com'rs v. Stan¬ 
ley, 108 N.E.2d 624, 231 Ind. 338. 

Black v. Parham, 199 N.E. 472, 
101 Ind.App. 416—State ex rel. 
Bernard v. Geckler, 189 N.E. 842, 
98 Ind.App. 436—Thompson v. A J. 
Thompson Stone Co., 144 N.E. 150, 
81 Ind.App. 442. 

Iowa.—Federal Land Bank of Omaha 
v. Jefferson, 295 N.W. 855, 229 
Iowa 1054, 132 A.L.R. 1282—Sioux 
Falls Broadcasting Ass’n v. Henry 
Field Co., 277 N.W. 284, 224 Iowa 
655—Freet v. Holdorf, 206 NW. 
609, 201 Iowa 748. 

Kan.—Polzin v. National Co-op. Re¬ 
finery Ass’n, 298 P.2d 333, 179 Kan. 
670, rehearing denied 302 P.2d 1003 
—Steinmeyer v. Barnett, 239 P.2d 
827, 172 Kan. 215—Cimarron Co-op. 
Equity Exchange v. Warner, 200 
P.2d 283, 166 Kan. 190—Robbins v. 
Kansas City, 163 P.2d 630, 160 Kan. 
425—In re Achenbach’s Estate, 139 
P.2d 407, 157 Kan. 292—Eikelber- 
ger v. Board of Com’rs of Saline 
County, 100 P.2d 651, 151 Kan. 619 
—Tarnstrom v. Olson, 95 P.2d 352, 
150 Kan. 528—Rodenberg v. Roden- 
berg, 86 P.2d 580, 149 Kan. 142— 
Beeler & Campbell Supply Co. v. 
Warren, 86 P.2d 482, 149 Kan. 135. 
Ky.—Noe v. O’Neil, 236 S.W.2d 893, 
314 Ky. 641—Carter v. Nance, 200 
S.W.2d 457, 304 Ky. 256, 170 AL.R. 
517—Looney v. Justice, 187 S.W. 
2d 289, 299 Ky. 729—Middleton’s 
Adm’x v. Middleton, 179 S.W.2d 
227, 297 Ky. 109—Department of 
Highways v. Matney, 161 SW.2d 
617, 290 Ky. 440—Caddell v. Fiscal 
Court of Whitley County, 79 S.W. 
2d 407, 258 Ky. 114—Moore v. Lee 
Court Realty Co., 43 S.W.2d 45, 240 
Ky. 835—McKinster v. Shaffer, 217 
S.W. 676, 186 Ky. 598—Monroe v. 
Brown, 178 S.W. 1169; 166 Ky. 89. 
Mass.—Adams v. Dykstra, 137 N.E.2d 
915—G-olden v. Crawshaw, 19 N.E. 
2d 67, 302 Mass. 343—In re Carver, 
112 N.E. 877, 224 Mass. 169. 

Mich.—Wolverine Packing Co. v. 
Oceana Circuit Judge, 229 N.W. 
429, 249 Mich. 599—Earnshaw v. 
Jayne, 199 N.W. 659, 228 Mich. 82— 
Potaschnik v. Kaimola, 185 NW. 
824, 216 Mich. 406—Bolton v. Cum¬ 
mings, 167 N.W. 19, 200 Mich. 234. 
Miss.—Gulf, M. & O. R. Co. v. Forbes, 
87 So.2d 488—Burnett’s Lumber & 


Supply Co. v. Commercial Credit 
Corp., 51 So.2d 54, 211 Miss. 53. 
Mont.—Lindeberg v. Howe, 215 P. 
230, 67 Mont. 195. 

Neb.—Tucker v. Paxton & Gallagher 
Co., 41 N.W.2d 911, 152 Neb. 622— 
Bradley v. Kalin, 250 N.W. 257, 125 
Neb. 363—Morrill County v. Bliss, 
249 N.W. 98, 125 Neb. 97, 89 AL.R. 
932—Splittgerber Bros. v. Skinner 
Packing Co., 227 N.W. 446, 119 Neb. 
135. 

N.J.—In re Caruso’s Will, 112 A.2d 
532. 18 N.J. 26— Corpus Juris Se¬ 
cundum. quoted in State v. Janiec, 
80 A.2d 94, 96, 6 N.J. 608, certiorari 
denied 71 S.Ct. 1007, 341 U.S. 955, 
95 L.Ed. 1376. 

N.D.—National Union Fire Ins. Co. 
v. Martin, 170 N.W r . 880, 41 N.D. 
393. 

Ohio.—King v. L. M. Southern Real 
Estate & Improvement Co., 155 N. 
E. 797, 116 Ohio St. 185. 

Cities Service Oil Co. v. Dayton 
Reliable Motors, App., 65 N.E.2d 
727—Andrews v. Ackerman Coal 
Co., 17 N.E.2d 274, 59 Ohio App. 65. 
Okl.—Dunlap v. City of Ardmore, 296 
P.2d 171—Christocentric Founda¬ 
tion v. Pendleton, 276 P.2d 779— 
State ex rel. Henderson v. Mer¬ 
chants Nat. Bank of Fort Smith, 
Ark., 276 P.2d 772—Jordan v. Un¬ 
known Heirs of Brower, 274 P.2d 
401—Board of Equalization of 
Oklahoma County v. Bankers Inv. 
Co., 271 P.2d 1117—Foresman v. 
Arrington, 270 P.2d 662—Love v. 
Weeks, 268 P.2d 215—Cutright v. 
Richey, 257 P.2d 285, 208 Okl. 412 
—Cloud v. Kellert, 249 P.2d 1010, 
207 Okl. 258—Dahlenburg v. 
Young, 243 P.2d 983, 206 Okl. 377— 
Tulsa Masonic Bldg. Ass’n v. 
County Treasurer, 236 P.2d 487, 205 
Okl. 169—East Side Baptist Church 
v. Morgan, 233 P.2d 957, 304 Okl. 
685—Blesch v. Blesch, 230 P.2d 
723, 204 Okl. 426—Reed v. Arney, 
226 P.2d 418, 204 Okl. 4—Durham 
v. Sharum, 222 P.2d 1029, 203 Okl. 
426—State ex rel. State Highway 
Commission v. Asendorf, 220 P.2d 
272, 203 Okl. 263—Cless v. Cook, 
219 P.2d 995, 203 Okl. 254—Board 
of Com’rs of Choctaw County v. 
Massey, 175 P.2d 314, 198 Okl. 63 
—Paschall v. Royalties, Inc., 174 
P.2d 914, 197 Okl. 654—Rourke v. 
Burge, 147 P.2d 993, 194 Okl. 468— 
Crawford v. Grayson, 146 P.2d 298, 
193 Okl. 652—Liese v. Hadden, 132 
P.2d 654, 191 Okl. 666—Glasco v. 
Wilson, 126 P.2d 713, 190 Okl. 684 
—First Nat. Bank in Duncan v. 
Wallace, 107 P.2d 536, 188 Okl. 183 
—Miller v. Mentzer, 98 P.2d 913, 
186 Okl. 496—Funk v. Payne, 61 P. 
2d 634, 178 Okl. 45—Davis v. Amer¬ 
ican First Trust Co. in Oklahoma 
City, 61 P.2d 199, 177 Okl. 500— 
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Mercer v. McKeel, 61 P.2d 183, 177 
Okl. 499—First Nat. Bank v. Lowe 
& Campbell Athletic Goods Co., 53 
P.2d 1118, 175 Okl. 506—Dunbar v. 
Phillips Petroleum Co., 53 P.2 d 
545, 175 Okl. 489—Everest v. Sun 
Lumber Co., 50 P.2d 330, 174 Okl. 
104—Huffman v. Vallet, 38 P.2d 4, 
169 Okl. 512—Finch .v. Smith, 26 
P.2d 750, 166 Okl. 68—Dyson v. 
Butler, 25 P.2d 666, 165 Okl. 202— 
Johnston v. Carey, Lombard, 
Young & Co., 23 P.2d 188, 163 Okl. 
197—Reeser Motor Co. v. Reichel- 
derfer, 18 P.2d 515, 161 Okl. 282— 
Fliedner v. Hinchee, 11 P.2d 110, 
157 Okl. 90—Curtis v. Mason & 
Hopkins, 8 P.2d 747, 155 Okl. 176— 
Thomas v. Healey, 3 P.2d 1047, 
152 Okl. 93—Whitfield v. Pippin, 1 
P.2d 669, 150 Okl. 298—Nolan v. 
Butts, 299 P. 869, 149 Okl. 131— 
Hall v. Jones, 292 P. 569, 145 Okl. 
280—Brenner v. Tinker, 291 P. 553, 
145 Okl. 110—Lynch v. Sneed, 291 
P. 110, 144 Okl. 235—McKeehen v. 
James, 289 P. 732, 144 Okl. 101— 
Hill v. McCleery, 284 P. 646, 141 
Okl. 205—Lusk v. Humble Oil & 
Refining Co., 282 P. 311, 140 Okl. 
152—Jones v. Nelson, 281 P. 792, 
139 Okl. 198—Chase v. State, 275 P. 
633, 135 Okl. 290—Converse v. Ber¬ 
ry, 268 P. 235, 131 Okl. 188— 
Rochau v. Dillon, 245 P. 987, 114 
Okl. 228—Ryan v. Sarkeys, 238 P. 
426, 113 Okl. 76—Lamme v. Skel¬ 
ton, 233 P. 705, 106 Okl. 214—Gela- 
bert v. State, 230 P. 230, 104 Okl. 
31—Wheete v. City of Tulsa, 223 
P. 634, 98 Okl. 4—Anderson v. 
Rawls, 218 P. 822, 95 Okl. 195— 
Hamby v. Mounts, 217 P. 473, 95 
Okl. 163—Cummings v. Price, 212 
P. 602, 88 Okl. 206—Short v. Roe, 
210 P. 1016, 87 Okl. 296—Green¬ 
wood v. Sims, 206 P. 515, 86 Okl. 
78—Russell v. Galt, 200 P. 853, 83 
Okl. 41—Maz-he v. Jefferson Trust 
Co., 198 P. 319, 82 Okl. 107—Mur¬ 
phy v. Comley Lumber Co., 193 P. 
997, 80 Okl. 66—Star Mill & Eleva¬ 
tor Co. v. Bruce, 186 P. 940, 77 Okl. 
113—Drake v. Ruble, 176 P. 920, 71 
Okl. 247—Philip Carey Co. v. Vick¬ 
ers, 157 P. 299, 53 Okl. 569—Dill v. 
Flesher, 156 P. 1191, 53 Okl. 359— 
Dill v. Marks, 155 P. 521, 53 Okl. 
142—Guess v. Reed, 152 P. 399, 49 
Okl. 124—Pittsburg Mortgage Inv. 
Co. v. Savage, 149 P. 1147, 47 Okl. 
616—Oberly v. Harris, 143 P. 663, 
63 Okl. 258. 

Pa.—Commonwealth v. Peters, 113 
A.2d 327, 178 Pa.Super. 82—-Com¬ 
monwealth v. Schneiderman, 58 A. 
2d 196, 162 Pa.Super. 461—Delvin 
v. Grabler Mfg. Corporation, Globe 
Indemnity Co., Intervenor, 30 A. 2d 
138, 151 Pa. Super. 216—In re Rum- 
sey, 7 A.2d 43, 135 Pa.Super. 515. 
S.D.—Lasell v. Yankton County, 7 
N.W.2d 880, 69 S.D. 170—Caplan v. 
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out, within the prescribed time will be disallowed or | dismissed , 43 unless appellant or plaintiff in error 


Brandriet, 258 N.W. 129—Braun v. 
Thuet, 174 N.W. 807, 42 S.D. 491. 
Tex.—Linton v. Smith, 154 S.W.2d 
643, 137 Tex. 479. 

Texas & P. Ry. Co. v. Perkins, j 
Com.App., 48 S.W. 2d 249—Tribble 
v. Uvalde Co., Com.App., 300 S.W. 
23. 

La Barba v. Eubanks, Civ.App., 
227 S.W.2d 884—Robison v. Kelly, 
Civ.App., 209 S.W.2d 629—National 
Consol. Bond Corporation v. Burks, 
Civ.App., 114 S.W.2d 280, affirmed 
132 S.W.2d 851, 134 Tex. 236—Fort 
Worth Mut. Benev. Ass’n v. Ham- 
mon, Civ.App. f 286 S.W. 1008— 
Kittrell v. Fuller, Civ.App., 281 
S.W. 575—Wood v. Hill, Civ.App., 
263 S.W. 631—Evans v. San An¬ 
tonio Traction Co., Civ.App., 166 S. 
W. 408. 

Va.—Braswell v. Thomas, 72 S.E.2d 
336, 194 Va. 39—Avery v. County 
School Bd. of Brunswick County, 
64 S.E.2d 767, 192 Va. 329—Cousins 
v. Commonwealth, 47 S.E.2d 391, 
187 Va. 506—Williams' Adm’r v. 
Dean, 131 S.E. 1, 144 Va. 831. 
Wash.—Sitko v. Rowe, 79 P.2d 688, 
195 Wash. 81—B. F. Hibbard & Co. 
v. Morton, 52 P.2d 313, 184 Wash. 
569—Mathison v. Anderson, 182 P. 
622, 107 Wash. 617. 

Wis.—Falk v. Industrial Commission, 
45 N.W.2d 161, 258 Wis. 109—In 
re Blahnik’s Estate, 285 N.W. 421, 
231 Wis. 101—In re Fish’s Estate, 
227 N.W. 272, 200 Wis. 61. 

Wyo.—Peterson v. Spaugh, 222 P. 

580, 31 Wyo. 26. 

3 C.J. p 1066 note 27. 

Discretion. 

The dismissal of an appeal from 
the probate court, not filed within 
the prescribed time, has been held 
not to be mandatory, but within the 
sound discretion of the trial court. 
Minn.—In re Mollan’s Estate, 232 N. 
W. 1, 181 Minn. 217. 

43- U.S.—Kiehn v. Dodge County, 
C.C.A.Minn., 19 F.2d 503. 

Farmers’ State Bank of Texa- 
homa v. Thompson, C.C.A.Tex., 261 
F. 166. 

Ala.—Western Grain Co. Cases, 85 
So.2d 395, 264 Ala. 145—Key v. 
Dozier, 64 So.2d 69, 258 Ala. 560— 
Holt v. City of Birmingham, 186 
So. 549, 237 Ala. 196—Hopkins v. 
Poellnitz, 170 So. 774, 233 Ala. 172 
—Williams v. Knight, 169 So. 871, 
233 Ala. 42—State ex rel. Hol¬ 
combe v. Stone, 168 So. 554, 232 
Ala. 458—Folmar v. First Nat. 
Bank, 137 So. 777, 223 Ala. 625— 
Sims v. Paeske, 134 So. 660, 223 
Ala, 41—Burgin v. Sugg, 97 So. 216, 
210 Ala, 142—Boshell v. Phillips, 
93 So. 576, 207 Ala. 628—Dodd v. 
Carnes,, 92 So. 428, 207 Ala. 367. 


Fulton v. McQuiter, 134 So. 33, 

24 Ala.App. 271—M L. Blumen- 
feld & Co. v. Hamrick, 91 So. 914. 

18 Ala-App. 317. 

Ariz.—Harbel Oil Co. v. Steele, 298 
P.2d 789, SO Ariz. 368, opinion ad¬ 
hered to 301 P.2d 757—In re Gip¬ 
son’s Estate, 167 P.2d 383, 64 Ariz. 
181. 

Ark.—Robertson v. Cunningham, 178 
SW.2d 1014, 207 Ark. 76—Wann v. 
Reading Co., 10S S.W.2d 899, 191 
Ark. 541—Ottinger v. Ferrell, 77 
S.W.2d 796, 190 Ark. 1178—Sample 
v. Manning, 269 S.W. 55, 168 Ark. 
122—Hamilton & Shreve v. Road 
Improvement Dists. Nos. 3 and 6 
of Washington County, 249 S.W. 
368, 158 Ark. 642—Feild v. Waters, 
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S.W.2d 261—National Consol. Bond 
Corporation v. Burks, Civ.App., 114 
S.W.2d 280, affirmed 132 S.W.2d Sol, 
134 Tex. 236—Avant v. West-Pyle 
Cattle Co., Civ.App., 70 S.W.2d 207 
—Robertson v. National Spiritual¬ 
ists' Ass’n of United States of 
America, Civ.App., 25 S.W.2d 889. 
Utah.—Ballard v. Salt Lake & Utah 
R. Corp., 117 P.2d 291, 101 Utah 42 
—State Tax Commission v. City of 
Logan, 87 P.2d 692, 96 Utah 497. 

Va.—Southern Ry. Co. v. Shannon, 
171 S.E. 499—Hudson Transp. Co. 
v. McMurran, 138 S.E. 470, 148 Va. 
231. 

Wash.—State ex rel. Department of 
Public Service v. Northern Pac. Ry. 
Co., 94 P.2d 502, 200 Wash. 663- 
Hart v. Crowell, 87 P.2d 105, 198 
Wash. 77—Collins v. Nelson, 75 P. 
2d 570, 193 Wash. 334—Roethler v. 
St. Martins Mineral Springs Hotel 
Co., 282 P. 207, 154 Wash. 349— 
Davidson v. National Can Co., 273 
P. 185, 150 Wash. 370. 

W.Va.—Morrison v. Leach, 84 S.E. 

177, 75 W.Va. 468, 14 A.L.R. 12. 
Wis.—In re Hill’s Will, 60 N.W.2d 
254, 264 Wis. 410—In re Incorpora¬ 
tion of Village of Twin Lakes, 277 
N.W. 373, 226 Wis. 505. 

Wyo.—Peterson v. Spaugh, 222 P. 
580, 31 Wyo. 26—Goodrich v. Big 
Horn County Bank, 188 P. 36, 26 
Wyo. 492. 

3 C.J. p 1067 note 28 —i C.J. p 566 
note 59, p 567 note 60—24 C.J. p 
909 note 83. 

Failure to prosecute appeal within 
required time as ground for dis¬ 
missal generally see infra § 1359. 

Appeal should not be docketed 
merely for the purpose of allowing 
it to be dismissed, for no useful pur¬ 
pose would be served thereby; in¬ 
stead the better practice is for the 
court to refuse to docket the appeal 
or, if he has erroneously done so, it 
should be stricken from the docket. 
Ark.—Sample v. Manning, 269 S.W. 
55, 168 Ark. 122. 

* Motion to erase is not the proper 
method to take advantage of a fail¬ 
ure seasonably to appeal. 

Conn.—MacDonald v. Newman, 152 A. 
296, 112 Conn. 596. 
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reason for relieving him from the consequence of 
his failure to comply with the law. 44 An appeal 
taken after expiration of the prescribed period has 
been said to be a nullit}' and the effect to be the 
same as though no appeal had been taken. 45 

So, likewise, if the statute requires an appeal 
or proceeding in error to be taken within a certain 
time in order to obtain a review of a particular 
question or of a particular order, such question or 
order cannot be considered if the appeal or proceed¬ 
ing in error is not taken within the time prescribed, 
although as to other questions it may be in time. 46 

Where no jurisdiction is acquired because the 
appeal is not taken or perfected in time, neither the 
regularity of the proceedings 47 nor the jurisdiction 
of the lower court 48 can be inquired into. In some 


jurisdictions, if appellant, after appealing, fails to 
prosecute his appeal within the time prescribed by 
law, the court does have power to affirm the judg¬ 
ment. 49 

An appeal not filed within the prescribed time 
will be dismissed, although the record reaches the 
reviewing court in time to preserve the appeal, 49 - 5 
or an order was granted extending the time in which 
to prepare, serve, and settle the case-made. 49 - 10 

A timely appeal from a particular decree or judg¬ 
ment is not dismissible because no appeal was taken 
from a prior decree or judgment and the time for 
taking such appeal has expired. 50 If an appeal em¬ 
bracing two or more orders or judgments is in¬ 
effective as to one of them because taken too late, 
it will be dismissed as to that one, but held effective 


44. U.S.—Toledo Metal Wheel Co. 
v. Foyer Bros. & Co., Ohio, 223 F. 
350, 138 C.C.A. 612. 

Ky.—Johnson v. Johnson, 9 S.W. 2d 
1004, 225 Ky. 681—Lady v. Lady, 
9 S.W.2d 1003. 225 Ky. 679. 

La.—Burch v. Mathson, App., 24 So. 
2d 476. 

Me.—Lewiston Buick Co. v. Nelke, 
104 A. 627, 117 Me. 568—Royal Ins. 
Co. v. Nelke, 104 A. 626, 117 Me. 
366. 

Mich.—Piggins v. Fellinger, 28 N.W. 
2d 273, 318 Mich. 398—Moritz v. 
Callender, 289 N.W. 126, 291 Mich. 
190—Bolton v. Cummings, 167 N. 
W. 19, 200 Mich. 234. 

Ohio.—Craig v. Welply, 136 N.E. 143, 
104 Ohio St. 312. 

S.D.—Brictson v. Aurora Grain Co., 
216 N.W. 949, 52 S.D. 238. 

Wis.—Pick v. Pick, 15 N.W.2d 807, 
245 Wis. 496. 

Wyo.—Peterson v. Spaugh, 222 P. 

580, 31 Wyo. 26. 

3 C.J. p 1068 note 29. 

45. Cal.—Lawson v. Guild, 10 P.2d 
459, 215 C. 378. 

Minn.—Asseltyne v. Fay Hotel, 23 N. 

W.2d 357, 222 Minn. 91. 

Okl.—Murray v. Teape, 260 P.2d 727. 
S.D.—Keyes v. Baskerville, 175 N.W. 

874, 42 S.D. 381. 

May not he amended 

An appeal which is not perfect¬ 
ed within time prescribed by statute 
is a nullity and may not be amended. 
Kan.—Polzin v. National Co-op Re¬ 
finery Ass’n, 298 P.2d 333, 179 Kan. 
670, rehearing denied 302 P.2d 1003. 

46. Ala.—Stough v. New York Life 
Ins. Co., 115 So. 155, 217 Ala. 192— 
Minge v. Smith, 89 So. 473, 206 Ala- 
330. 

Ark.—Edgmon v. Edgmon, 104 S.W.2d 
. 452, 193 Ark. 1076—Parker v. Bod- 
caw Bank, 256 S.W. 384, 161 Ark. 
426. 

Cal.—Butchart v. Moorhead, 282 P. 
23, 101 C-A. 659—Lewis-Simas- 


Jones Co. v. C. Kee & Co., 148 P. 
973, 27 C.A. 135. 

Fla.—Elder v. Estate of R. S. Hall, 
Inc., 124 So. 466, 98 Fla. 954. 

Idaho.—Huggins v. Green Top Dairy 
Farms, 260 P.2d 407, 74 Idaho 266. 
Ind.—Standard Electric Mfg. Co. v. 
Tuttle, 126 N.E. 438, 74 Ind.App. 
559. 

Kan.—Federal Land Bank of Wichita 
v. Ready, 282 P. 593, 129 Kan. 350 
—Jerald v. Huston, 242 P. 472, 120 
Kan. 3. 

Mont.—Kline v. Murray, 257 P. 465, 
79 Mont. 530. 

N.J.—Mackay v. Mackay, 91 A. 316, 
83 N.J.Eq. 650. 

Okl.—Phillips v. Button, 258 P. 879, 
126 Okl. 138—Egolf v. Rice, 246 P. 
858, 117 Okl. 284—Earnest v. Ser- 
an, 245 P. 619, 117 Okl. 128—First 
Nat. Bank v. Chowning, 218 P. 676, 
95 Okl. 137—First Nat. Bank v. 
Ada Music Co., 213 P. 732, 89 Okl. 
29—Creek County Gas Co. v. 
Springer, 205 P. 502, 85 Okl. 299— 
Mounts Oil, Gas & Mineral Co. v. 
Sandals, Griffin & Co., 150 P. 1045. 
50 Okl. 321. 

Pa.—Fidelity-Philadelphia Trust Co. 
v. Berkin, 149 A. 470, 299 Pa. 196- 
Drum v. Dinkelacker, 105 A. 509, 
262 Pa. 392. 

R.I.—Taber v. West Shore Golf Club, 
155 A. 349, 51 R.I. 390. 

Tex.—Roberts v. Kenna, Civ.App., 241 
S.W.2d 680. 

Wis.—Richter v. Standard Mfg. Co., 
271 N.W. 14, 224 Wis. 121, rehear¬ 
ing denied 271 N.W. 914, 224 Wis. 
121 . 

3 C.J. p 1068 note 30. 

47. Pa.—Pottsville Bank v. Cake, 12 
Pa.Super. 61. 

48. Cal.—Shank v. Blackburn, 215 
P. 559, 61 C.A. 577. 

—Fidelity-Philadelphia Trust Co. 
v. Berkin, 149 A. 470, 299 Pa. 196. 

3 C.J. p 1068 note 32. 


49. Fla.—Lasseter v. Shirey, 9 So.2d 
730, 151 Fla. 361. 

Mo.—Desuza v. Egan, App., 170 S.W. 
2d 950—Bunting Hardware Co. v. 
Current River Furnace & Chemical 
Co., App., 211 S.W. 896. 

3 C.J. p 1068 note 33. 

Failure to move for affirmance 

Where plaintiff failed to file a mo¬ 
tion to affirm the judgment, as he 
could have done, until after defend¬ 
ant had incurred expenses in perfect¬ 
ing his appeal, his laches barred him 
from claiming affirmance for defend¬ 
ant's failure to file an appeal within 
the time allowed. 

Mo.—Mathewson v. Larson-Myers 
Co., App., 209 S.W. 294. 

Failure to plead further 

In action for rent, wherein demur¬ 
rer to answer was sustained and de¬ 
fendant refused to plead further and 
answer was dismissed, and defendant 
failed to perfect appeal within six 
months from date of order sustain¬ 
ing demurrer to answer, and testi¬ 
mony of plaintiff in support of claim 
was uncontradicted, judgment was 
affirmed. 

Ark.—Dunklin v. Watkins, 151 S.W. 
2d 978, 202 Ark. 602. 

49.5 La.—Automobile Ins. Co. of 
Hartford, Conn., v. Dykes, App., 50 
So.2d 643. 

49.10 Okl.—Roof v. Fechtel, 258 P. 
2d 890. 


50. U.S.—Fultz v. Laird, C.C.A.Mich., 
24 F.2d 172. 

Conn.—Harrison v. Harrison, 108 A. 
800, 94 Conn. 280. 

Iowa.—Pride v. Interstate Business 
Men's Acc. Ass'n of Des Moines, 
216 N.W. 62, 207 Iowa 167, 62 A.L. 
R. 31—Freet v. Holdorf, 206 N.W. 
609, 201 Iowa 748. 

Tenn.—Sanders v. Farmers Union Co. f 
5 Tenn.App. 560. 
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as to the others; 51 but where the appeal from one 
order in the cause is ineffective and such order, be¬ 
ing still in force, concludes the subject matter of 
a later order, such later order must be affirmed, al¬ 
though appealed from in proper time. 52 

§ 456. Plea or Motion Raising Objection 

As a genera! rule delay in appealing may be consid¬ 
ered and dismissal had on motion or by the court of its 
own motion where the facts appear on the face of the 
record. 

According to some cases in this country which fol¬ 
lowed the common-law rule, and hence particular¬ 
ly in cases antedating the adoption of the code sys¬ 
tem of procedure in the various states, defendant 
in error was obliged to avail himself of the defense 
of the statute of limitations by plea, and could not 
take advantage of it by motion; nor could the court 
judicially take notice of it, as the limitation of time 
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was not an objection to the jurisdiction of the 
court. 53 In some jurisdictions the lapse of the stat¬ 
ute of limitations must be pleaded in the appellate 
court in the case of an appeal, at least when it does 
not appear of record. 54 

The general rule is now however that this defense, 
either in the case of a writ of error or of an ap¬ 
peal, is properly raised or presented by motion, 55 
or by either plea or motion, or both. 56 

Indeed, in those jurisdictions where failure to take 
an appeal or proceeding in error within the pre¬ 
scribed time is regarded or considered as jurisdic¬ 
tional, neither plea nor motion is required or neces¬ 
sary, but, when such failure appears on the face 
of the record, the appellate court will of its own 
motion dismiss the appeal or proceeding in error. 57 

The clerk, moreover, may refuse under such cir¬ 
cumstances to enter the appeal. 58 


51. Cal.—In re Murphy’s Estate, 98 
P.2d 523, 36 C.A.2d 653. 

Fla.—Williams v. Black, 74 So. 312, 
73 Fla. 309. 

Iowa.—Whittier v. Whittier, 23 N.W. 
2d 435, 237 Iowa 655—Hoyer v. 
Jordan, 224 N.W. 574, 208 Iowa 1256 
—In re Fetterman’s Estate, 222 N. 
W. 872, 207 Iowa 252. 

Pa.—Petition of Baily, 76 A.2d 645, 
365 Pa. 613. 

Hoyt v. Carson, 60 Pa.Super. 172. 
S.D.—McConnell v. Babcock, 208 N. 
W. 160, 49 S.D. 616, affirmed 219 N. 
W. 953, 53 S.D. 46—Braun v. Thu- 
et, 174 N.W. 807, 42 S.D. 491—Key¬ 
es v. Baskerville, 170 N.W. 143, 41 
S.D. 214. 

Utah.—Sorenson v. Korsgaard, 27 P. 

2d 439, 83 Utah 177. 

W.Va.—Hornor v. Life, 85 S.E. 249, 
76 W.Va. 231. 

Wyo.—Anderson v. Star-Bair Oil Co., 
243 P. 394, 34 Wyo. 332. 

Appeals regarded as separate 

Where appeals from judgment and 
order denying motion for new trial 
were timely filed as to appeal from 
order denying motion for new trial 
but not as to appeal from judgment, 
appeal from judgment could not be 
maintained since appeal from judg¬ 
ment and from order would be re¬ 
garded as separate notwithstanding 
statutory provision permitting an ap¬ 
peal from judgment and order deny¬ 
ing motion for new trial to be taken 
by filing of single notice of appeal. 
Nev.—Lynn v. Lynn, 248 P.2d 1078, 
69 Nev. 258, certiorari denied 73 S. 
Ct. 652, 345 U.S. 912, 97 L.Ed. 1346 
—Barlow v. Western Pac. R. -Co., 
238 P.2d 901, 68 Nev. 51L 
General motion, going to the entire 
appeal, to dismiss an appeal from a 
judgment and from an order refus¬ 
ing to vacate the judgment because 
the appeal was not taken in time will 


be refused -where the appeal from the 
order was in time. 

Wash.—In re Lamona, 69 P. 1093, 29 
Wash. 394. 

Surplusage 

Where appeal from default judg¬ 
ment was shown to be out of time, 
but appeal from judgment overruling 
defendant’s motion to set aside de¬ 
fault judgment was timely, court 
would treat attempted appeal from 
default judgment as surplusage and 
direct review to action of trial court 
m overruling motion to set aside de¬ 
fault judgment. 

Mo.—Cannon v. Nikles, 151 S.W.2d 
472, 235 Mo.App. 1094. 

52. Minn.—General Motors Accept¬ 
ance Corporation v. Jobe, 248 N.W. 
213, 188 Minn. 598. 

3 C.J. p 1069 note 34. 

53. Ill.—Kelly v. Kelly, 127 N.E. 377, 
293 Ill. 169—Kelly v. Kelly, 125 N. 
E. 890, 291 Ill. 238. 

Oonstruption Finance Corporation 
v. Kawohl, 274 Ill.App. 541. 

3 C.J. p 1069 note 35, p 1402 note 29. 

54. Ill.—Ward v. Williams, 110 N.E. 
821, 270 I1L 547. 

3 C.J. p 1069 note 36. 

Motion in nature of plea 
Ill.—People v. Bernatowicz, 108 N.E. 
2d 479, 413 Ill. 181, certiorari de¬ 
nied 73 S.Ct 788, 345 U.S. 928, 97 
L.Ed. 1358. 

55. Ala.—Wetzel v. Dixon, 148 So. 
857, 227 Ala. 46. 

Daniel v. Ormand, 163 So. 3 61, 26 
Ala.App, 441, certiorari denied 163 
So. 362, 231 Ala. 10. 

Cal.—Schainman v. Kierce, 248 P. 905, 
199 C. 249. 

City of Pasadena v. Grace, 299 P. 
565, 114 C.A. 24—Catania v. Guc- 
cione, 214 P. 495, 60 C.A. 717. 

Colo.—Miller v. Buyer, 236 P. 990, 77 
Colo. 329. 


Mass.—Hellier v. Loring, 136 N.E. 
248, 242 Mass. 251. 

Nev.—Kingsbury v. Copren, 224 P. 
797, 47 Nev. 466—Clark v. Turner, 
ISO P. 908, 42 Nev. 450. 

N.D.—Embden State Bank v. Schulze, 
193 N.W. 4S1, 49 N.D. 777. 

Okl.—Hough v. City of Tulsa, 247 P. 
972, 118 Okl. 211—Colvin v. City of 
Tulsa, 247 P. 970, 118 Okl. 209— 
Wheete v. City of Tulsa, 223 P. 634. 
98 Okl. 4. 

Wyo.—Spencer v. Loewenstein, 207 
P. 1098, 29 Wyo. 31. 

3 C.J. p 1069 note 37, p 1402 note 30. 

56. Neb.—State v. Amsberry, 177 N. 
W. 179, 104 Neb. 273, vacated on 
other grounds 178 N.W. 822, 104 
Neb. 273. 

3 C.J. p 1069 note 38, p 1402 note 28. 

57. Ala.—Osbourn v. Lo Bue, 53 So. 
2d 610, 256 Ala. 121. 

Fla.—Donin v. Goss, 69 So.2d 316. 
Ind.—White v. Board of Medical Reg¬ 
istration and Examination of In¬ 
diana, 134 N.E.2d 556. 

Iowa.—Carl v. Modern Brotherhood 
of America, 179 N.W. 57, 189 Iowa 
630. 

Mass.—Golden v. Craw^shaw, 19 N.E. 

2d 67, 302 Mass. 343. 

Mont.—Hodson v. O'Keeffe, 229 P. 722, 
71 Mont. 322—Jarrett v. Hart, 167 
P. 695, 54 Mont. 50. 

Neb.—State v. Amsberry, 178 N.W. 
822, 104 Neb. 273. 

Okl.—Dunlap v. City of Ardmore, 296 
P.2d 171. 

S.D.—Downs v. Bruce Independent 
School Dist. No. 49 of Brookings 
County, 216 N.W. 949, 52 S.D. 168. 
Utah.—Dixie Stockgrowers’ Bank v. 
Washington County, 19 P.2d 388, 
81 Utah 429. 

3 C.J. p 1069 note 39. 

58. Mass.—In re Carver, 112 N.E. 
I . 877, 224 Mass. 169. 
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§§ 457-458 APPEAL & ERROR 

§ 457. Who May Raise Objection 

Persons succeeding to the interest of a deceased party 
to the action may object that the appeal is not timely. 

Where the heirs of a deceased party to a suit to re¬ 
cover real estate are brought before the court of ap¬ 
peals as parties appellee, they can interpose the 
plea of limitations for failure to take the appeal 
within the time prescribed by statute or move to 
dismiss the appeal on that ground. 59 

§ 458. Extension of Time and Relief in Case 
of Failure to Proceed in Time 

a. By court or judge 

b. By consent or waiver by parties 

c. Separate appeals by coparties 


a. By Court or Judge 

(1) Authority generally 

(2) Cause of delay as basis for exception 

(3) Reextension and further relief 

(1) Authority Generally 

No judicial extension of the appeal period or relief 
from delay beyond the time fixed by statute or rule of 
court can be given, directly or indirectly, except under 
such conditions and to such extent as may be authorized 
by governing statutes or court rules. 

Under the general rule that the time prescribed 
by statute for taking or perfecting an appeal or pro¬ 
ceeding in error is jurisdictional, it cannot be ex¬ 
tended, or relief granted in case of a failure to 
proceed in time either by the appellate court or a 
judge thereof, 60 or by the lower court, 61 except 


59. Ky.—Combs v. Combs, 138 S.W. 
629, 144 Ky. 359. 

Who may move to dismiss see infra 
§ 1370. 

60. U.S.—Muckelroy v. Baldwin, C. 
C.A.Ark., 70 F.2d 728—Sprague v. 
Chicago. B. & Q. R. Co., C.C.A.Neb., 
17 F.2d 768. 

Camden Iron Works Co. v. Sater, 
Ohio, 223 F. 611, 139 C.C.A. 157. 

Ala.—Pritchett v. Wilson, 194 So. 176, 
239 Ala. 146. 

Ariz.—Arizona Corp. Commission v. 
Catalina Foothills Estates, 278 P. 
2d 427, 78 Ariz. 245—Consolidated 
Stage Co. v. Corporation Commis¬ 
sion, 182 P.2d 937, 66 Ariz. 75— 
Burney v. Lee, 129 P.2d 308, 59 
Ariz. 360. 

Ark.—Hogan v. Bright, 218 S.W.2d 
80, 214 Ark. 691—Caudle v. Turner, 
15 S.W.2d 978, 179 Ark. 337. 

Cal.—Estes v. Chimes, 104 P.2d 74, 40 
C.A.2d 41—Le Cyr v. Dow, 79 P. 
2d 777, 26 C.A2d 459—Robbins v. 
Funge, 285 P. 856, 104 C.A_ 196. 

Del.—Casey v. Southern Corporation, 
29 A-2d 174, 26 Del.Ch. 447. 

Idaho.—Chapman v. Boehm, 147 P. 
289, 27 Idaho 150. 

Ind.—In re Wiles, 195 N.E. 572, 208 
Ind. 271. 

La.—Godchaux Sugar, Inc. v. Ock- 
man, App., 68 So.2d 206, affirmed 73 
So.2d 577, 225 La. 599. 

Md.—Hancock v. Stull, 86 A.2d 734, 
199 MdL 434. 

Minn.—Ullman v. Lutz, 55 N.W. 2d 
57, 238 Minn. 21—Nelson v. Auman, 
20 N.W.2d 702, 221 Minn. 46. 

Mo.—Lasswell v. Lasswell, App., 192 
S.W.2d 206. 

N.J.—Korfin v. Continental Cas. Co., 
74 A.2d 312, 5 N.J. 154—In re Hor¬ 
ton’s Estate, 65 A.2d 60, 1 N.J. 571, 
certiorari denied 69 S.Ct. 1502, 337 
U.S. 945, 93 L.Ed. 1748, rehearing 
denied 70 S.Ct. 30, 338 U.S. 842, 94 
L.Ed. 515. 

Monica v. Monica, 96 A.2d 87, 25 
-NjJSuper. 274. 

N.Y.—In re Westberg’s Estate, 18 


N.E.2d 291, 279 N.Y. 316, reargu¬ 
ment denied 27 N.E.2d 444, 283 N. 
Y. 589—Poliak v. Port Morris Bank, 
177 N.E. 865, 257 N.Y. 287. 

Berkson v. Schneiderman, 112 N. 
Y.S.2d 88. 280 App.Div. 142. 

Or.—Clarkson v. Wong, 45 P.2d 914, 
150 Or. 406. 

Pa.—Jones v. Unguriet, 71 A.2d 240, 
364 Pa. 200. 

In re Wesner’s Estate, 11 A.2d 
521, 139 Pa.Super. 314—In re Rum- 
sey, 7 A.2d 43, 135 Pa.Super. 515. 

Judd v. Matesic, Co., 95 Pittsb. 
Leg.J. 282. 

R. I.—Taber v. West Shore Golf Club, 
155 A. 349, 51 R.I. 390. 

S. D.—Standard Oil Co. v. McNenny, 
252 N.W. 841, 62 S.D. 277—Grieves 
v. Danaher, 243 N.W. 916, 60 S.D. 
120 . 

Tex.—Linton v. Smith, 154 S.W.2d 
643, 137 Tex. 479. 

Callahan v. Stover, Civ.App., 263 
S.W.2d 630, error refused—La Bar¬ 
ba v. Eubanks,' Civ.App., 227 S.W. 
2d 884—Pinkston v. Victoria Bank 
& Trust Co., CivApp., 210 S.W.2d 
612. 

Wis.—Wenzel & Henoch Const. Co. 
v. Town of Wauwatosa, 275 N.W. 
552, 226 Wis. 10—Stevens v. Ja- 
| cobs, 275 N.W. 555, 226 Wis. 198, 
rehearing denied 276 N.W. 638, 226 
Wis. 198. 

3 C.J. p 1069 note 42. 

Rule In favor of finality of judgment 
paramount 

Taking of an appeal is a jurisdic¬ 
tional rather than merely procedural i 
step, and authority of appellate courts 
to give relief for excusable delay in 
complying with procedural time pro¬ 
visions pertaining to appeals does 
not apply, and rule in favor of final¬ 
ity of judgment occasioned by lapse 
of statutory time for taking of an 
appeal is paramount. 

Cal.—In re Hanley’s Estate, 142 P. 

2d 423, 23 C.2d 120, 149 A.L.R. 1250. 

61. Cal.—In re Hanley’s Estate, 142 
P.2d 423, 23 C.2d 120, 149 AL.R. 
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1250—Lancel v. Postlethwaite, 156 
P. 486, 172 Cal. 326. 

Leake v. City of Venice, 185 P. 
424, 43 C.A. 568. 

Conn.—La Croix v. Donovan, 117 A. 1, 
97 Conn. 414. 

Fla.—Wieczorek v. Williams, 71 So.2d 
262. 

Md.—Hancock v. Stull, 86 A.2d 734, 
199 Md. 434. 

Mass.—City of Boston v. Santosuos- 
so, 31 N.E.2d 572, 308 Mass. 202. 

Minn.—McCrank v. McCrank, 59 N.W. 
2d 309, 239 Minn. 488—Weckerling 
v. McNiven Land Co., 42 N.W.2d 
701, 231 Minn. 167—Nelson v. Au¬ 
man, 20 N.W.2d 702, 221 Minn. 46 
—General Motors Acceptance Cor¬ 
poration v. Jobe, 248 N.W. 213, 188 
Minn. 598. 

Mont.—State ex rel. Reid v. District 
Court of Second Judicial Dist., 255 
P.2d 693, 126 Mont. 489. 

Neb.—Bradley v. Kalin, 250 N.W. 257, 
125 Neb. 363—Morrill County v. 
Bliss, 249 N.W. 98, 125 Neb. 97, 89 
A.L.R. 932. 

N.Y.—Poliak v. Port Morris Bank, 
177 N.E. 865, 257 N.Y. 287. 

Warner v. Dunlap, 187 N.Y.S. 
374, 196 App.Div. 41. 

Okl.—Manos v. Leche, 236 P.2d 693, 
205 Okl. 213—Whelchel v. Whel- 
chel, 133 P.2d 192, 192 Okl. 3— 
Watchom v. General Finance & 
Sales Co., 19 P.2d 566, 162 Okl. 203 
—Alexander Drug Co. v. HoJbert, 
10 P.2d 412, 156 Okl. 198—Dunlap 
v. Western Oil Station Co., 243 P. 
737, 116 Okl. 165.. 

Or.—Clarkson v. Wong, 45 P.2d 914, 
150 Or. 406. 

Pa.—In re Seem's Estate, 19 A.2d 60, 
341 Pa. 198. 

In re Bobbitt’s Estate, 200 A. 
279, 131 Pa.Super. 386. 

S.C.—Jordan v.' State Highway De¬ 
partment* 198 SJE. 174, 188 S.C. 83. 

S.D.—Standard Oil Co. v. McNenny, 
252 N.W. 841, 62 S.D. 277—Downs 
v. Bruce Independent School Dist. 
No. 49 of Brookings County, 216 
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when or in so far as such extension or relief is au¬ 
thorized by statute, as hereinafter set forth in this | 
section, or the time is governed by, and the exten¬ 
sion or relief granted pursuant to, a valid rule of 
court. 62 Exceptions to this general rule in some 
jurisdictions on grounds of fraud, accident, or mis¬ 
take, negligence or misconduct of parties or coun¬ 
sel, or delays occasioned by the court or its officers, 
are discussed in subdivision a(2) of this section. 

i 

An extension of time which it is, under the gen¬ 
eral rule, not within the power of the court to allow 
directly, cannot be made indirectly by repeating the 


judgment, order, or decree, 63 by an amendment or 
modification not changing its legal effect, 64 by a 
motion to vacate it, 65 by a motion for a new trial 65 - 5 
or a reargument or rehearing, 65 - 10 by vacating and 
reentering or refiling it as of a more recent date, 66 
by antedating the order of allowance, 67 by extend¬ 
ing the time, as authorized by statute, for filing the 
bond on appeal, 66 by approval of a bond reciting an 
appeal, 63 by supersedeas or stay of execution or of 
proceedings, 70 by a nunc pro tunc entry of appeal 
or allowance thereof, 71 or by any other application 
or order designed to accomplish that purpose direct¬ 
ly or indirectly. 71 - 5 When the decision on a motion 


N.W. 949, 52 S.D. 168—Irwin v. 
Seeman, 176 N.W. 652, 42 S.D. 574 
—Keyes v. Baskerville, 170 N.W. 
143, 41 S.D. 214. 

Wis.—Hogenson v. Prahl, 208 N.W. 

867, 190 Wis. 214. 

3 C.J. p 1069 note 43. 

Revivors’ statutes 

Statutes pertaining' to revivors 
and providing that revivors may be 
had within period of one year, being 
permissive in its quality, is subordi¬ 
nate to appeal statute, and inopera¬ 
tive to modify the appeal statute, 
once it has commenced to run. 

Neb.—Independent Lubricating Co. 
v. Good, 280 N.W. 460, 135 Neb. 
171. 

62. Ill.—Tuttle v. Checker Taxi Co., 
274 Ill-App. 525. 

N.J.—Monica v. Monica, 96 A.2d 87, 
25 N.J.Super. 274. 

3 C.J. p 1070 note 45. 

63. Neb.—Corpus Juris quoted in- 
Morrill County v. Bliss, 249 N.W. 
98, 102, 125 Neb. 97, 89 A.L.R. 932. 

Or.—Clarkson v. Wong, 45 P.2d 914, 
150 Or. 406—Harvey v. Waite, 10 
Or. 117. 

Tex.—Corpus Juris quoted In Bear 
v. Donna Independent School Dist., 
Civ.App., 85 S.W.2d 797, 799. 

3 C.J. p 1070 note 47—15 C.J. p 1021 
note 83 [h]. 

64. Colo.—Dickson v. Horn, 1 P.2d 
96, 89 Colo. 234. 

Ohio.—Friedman v. Brown, 172 N.K 
565, 35 Ohio App. 450. 

3 C.J. p 1070 note 48. 

65. Fla.—Beachland Development 

Co. v. Peterson, 166 So. 323, 123 
Fla. 145. 

Minn.—Weckerling v. McNiven Land 
Co., 42 N.W.2d 701, 231 Minn. 167. 

3 C.J. p 1070 note 49. 

65.5 Mont.—State ex rel. Reid v. 
District Court of Second Judicial 
Dist., 255 P.2d 693, 126 Mont' 489. 
Okl.—Hugh Breeding, Inc., v. God¬ 
win, 173 P.2d 917, 197 Okl. 637. 

65.10 Pa.—Philadelphia Suburban 

Transp. Co. v. Di Francesco, 66 A. 
2d 254, 362 Pa. 326—In re Seem’s 
Estate, 19 A.2d 60, 341 Pa. 1981 


66. Neb.—Morrill County v. Bliss, 
249 N.W. 98, 125 Neb. 97, 89 A.L.R. 
932. 

Ohio.—Corpus Juris Secundum cited 
in Tims v. Holland Furnace Co., 
90 N.E.2d 376, 379, 152 Ohio St. 
469. 

Hebert v. New York Cent. R. R., 
105 N.E.2d 438. 92 Ohio App. 512. 
Okl.—Starr v. Woods, 19 P.2d 561, 
162 Okl. 242—Philbrock v. Home 
Drilling Co., 246 P. 457, 117 Okl. 
266. 

Or.—Western Land & Irrigation Co. 

v. Humfeld, 247 P. 143, 118 Or. 416. 
Wyo.—In re Big Bend Drainage 
Dist., 208 P. 872, 29 Wyo. 50. 

3 C.J. p 1070 note 50. 

67. N.Y.—-Wait v. Van Allen, 22 N. 
Y. 319. 

68. Ala.—Hildebrand v. First Nat 
Bank, 128 So. 219, 221 Ala. 216. 

Tenn.—Chattanooga -Dayton Bus 
Line v. Lynch, 9 Tenn.App. 129— 
Boyd v. Merchants Delivery Co., 7 
Tenn.App. 416. 

3 C.J. p 1070 note 52. 

69. Ill.—Fleet v. Gilbert, 66 Ill.App. 
678. 

70. U.S.—Chicago, M. & St. P. Ry. 
Co. v. Leverentz, C.C.A.Minn., 19 
F.2d 915, certiorari denied 48 S. 
CL 38, 275 U.S. 543, 72 L.Ed. 416. 

Ga.—Cohen v. Brown, 134 S.E. 119, 
35 Ga.App. 508. 

Minn.—Application of American Fin¬ 
nish Workers Soc., 76 N.W.2d 708, 
246 Minn. 563—Weckerling v. Mc¬ 
Niven Land Co., 42 N.W.2d 701, 
231 Minn. 167—Johnson v. Union 
Sav. Bank & Trust Co., 258 N.W. | 
504, 193 Minn. 357. 

S.D.—Irwin v. Seeman, 176 N.W. 652, 
42 S.D. 574. 

Wis.—Hogenson v. Prahl, 208 N.W. 
867, 190 Wis. 214. 

71. U.S.—Donaldson v. Baltimore 
Acceptance Corporation, C.C.A.Pa., 
38 F. 2d 215—Boatmen’s Bank v. 
Atchison, T. & S. F. Ry. Co., C.C.A. 
Mo., 2 F.2d 972, certiorari denied 
45 S.Ct 512, 268 U.S. 692, 69 L.Ed. 
1160. 

Okl.—Brooks v. Edwards, 231 P. 83, 
107 Okl. 239. 


Pa.—Jordan v. Eisele, 116 A. 675, 273 
Pa. 95—Wise v. Borough of Cam¬ 
bridge Springs, 104 A. 863, 262 Pa. 
139. 

Marcus v. Cohen, 94 Pa.Super. 
383. 

3 C.J. p 1070 note 54. 

Insufficiency of record 

Appellants should be denied leave 
to file a petition for writ of error 
nunc pro tunc and the parties rele¬ 
gated to the district court, where the 
record was insufficient to show 
whether the appeal had been allowed 
within time. 

U.S.—Donaldson v. Baltimore Ac¬ 
ceptance Corporation, C.C.APa., 38 
F.2d 215. 

71.5 Minn.—Application of Ameri¬ 
can Finnish Workers Soc., 76 N.W. 
2d 708, 246 Minn. 563—'Weckerling 
v. McNiven Land Co., 42 N.W.2d 
701, 231 Minn. 167. 

Neb.—Independent Lubricating Co. 
v. Good, 280 N.W. 460, 135 Neb. 
171. 

Okl.—Adams v. Hobbs, 226 P.2d 913, 
204 Okl. 85—Sheets v. Sheets, 226 
P.2d 915, 204 Okl. 88. 

Exceptions 

(1) An exception to order overrul¬ 
ing preliminary objections, belated¬ 
ly noted at defendant’s instance, did 
not prolong the time for appeal. 

Pa.—Thomas v. McLean, 76 A.2d 413, 

365 Pa. 526. 

(2) Time for appeal from a final 
decree cannot be extended by excep¬ 
tions thereto and a decree fixing the 
time for argument thereon and di¬ 
recting that all proceedings shall 
meanwhile stay. 

Pa.—Somerset Co. v. Bloom, Com. 
PL, 29 Del. 365. 

Extension of time to file transcript 
and assignment of errors 
Where time for appeal by filing 
transcript and assignment of errors 
had expired, entry of order by su¬ 
preme court which did not authorize 
belated appeal but only assumed ap¬ 
pellants' position on record was cor¬ 
rect, and granted regular extension 
pursuant to rule, did not foreclose 
dismissal of appeal as untimely* 
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is appealable, the time is not extended by a renewal 
of the motion. 72 

It has been held that the authority to extend the 
time in which certain acts in the completion of an 
appeal shall be done does not authorize an extension 
of the time in which to appeal. 72 * 5 

Amendments of proceedings or different proceed¬ 
ings for taking appeal or proceedings in error can¬ 
not be allowed so as to have the effect of enlarging 
the time of appealing. 73 


Statutory authority. Some statutes expressly au¬ 
thorize the court—under some statutes the appellate 
court, under others the lower court—to extend the 
time for taking or perfecting appeals or proceedings 
in error, or to allow appeals or proceedings in error 
which parties have omitted to take or perfect in 
time, for certain causes and generally on prescribed 
conditions, and where they exist, to the extent of 
their provisions but no further, they constitute an ef¬ 
fective relaxation and modification of the general 
rule hereinabove stated. 74 Such statutes may be 


Ind.—Dawson v. Wright, 129 N.E.2d 
796, 234 Ind. 626. 

Extension of time to make and serve 

case-made 

(1) An order by trial court for 
extension of time to make and serve 
case-made extending such time be¬ 
yond time within which an appeal 
must be filed does not extend time 
to appeal. 

Okl.—West v. Tucker, 289 P.2d 657— 
Wilson v. Wilson, 264 P.2d 733— 
Frank V. Herron, 262 P.2d 450— 
Prusa v. Dolezal, 249 P.2d 1015, 
207 Okl. 373—Schuler v. State ex 
rel. Coryell, 236 P.2d 672, 205 Okl. 
212—Adams v. Hobbs, 22 6 P.2d 913, 
204 Okl- 85—Sheets v. Sheets, 226 
P.2d 915, 204 Okl. 88. 

(2) However, it has also been held 
that as a petition in error must have 
attached to it a case-made filed in 
the lower court, an order of the trial 
court extending time within which 
appellant might file case-made in su¬ 
preme court operated to extend time 
in which to file petition in error as 
well. 

Okl.—Taylor v. Sites, 296 P.2d 152. 

72. Minn.—General Motors Accept¬ 
ance Corporation v. Jobe, 24S N.W. 
213, 188 Minn. 598. 

Okl.—Sowers v. Archer, 17 P.2d 422, 
161 Okl. 148. 

Tex.—Corpus Juris quoted, in Bear 
v. Donna Independent School Dist., 
Civ.App., 85 S.W.2d 797, 799. 

3 C.J. p 1070 note 55. 

72^» Mass.—City of Boston v. San- 
tosuosso, 31 N.E2d 572, 308 Mass. 
202 . 

Minn.—Weckerling v. McNiven Land 
Co., 42 N.W.2d 701, 231 Minn. 167. 
Ohio.—Tax Commission v. Canby, 3 
Ohio Supp. 325. 

73. Md.—Forsythe v. Baker, 23 A. 
2d 36, 180 Md. 144—Brown v. Wei- 
land, 23 A.2d 675, 180 Md. 691, re- 
argument overruled 24 A.2d 289. 

N.Y.—Springer v. Thompson, 149 N. 

Y.S. 38-8, 164 App.Div. 67. 

3 C.J. p 1070 note 56. - r 

74. Cal.—Jeffers v. Screen Extras 
Guild, Inc., 295 P.2d 417, 140 C.A.2d 
604. 

Conn.T-Cristini v. Griffin Hospital, 57 
A2d 262, 134 Conn. 282—Joseph v. 


Donovan, 171 A. 24, 118 Conn. 80— 
Sullivan v. Gruskin, 161 A. 795, 
115 Conn. 721—Connecticut Mort¬ 
gage & Title Guaranty Co. v. Di 
Francesco, 151 A. 491, 112 Conn. 
673—La Croix v. Donovan, 117 A. 
1, 97 Conn. 414—Cramer v. Reeb, 
96 A. 154, 89 Conn. 667. 

Ind.—State ex rel. Barnes v. Howard, 
65 N.E.2d 55, 224 Ind. 107, certio¬ 
rari denied 66 S.Ct. 1016, 328 U.S. 
842, 90 L.Ed. 1616—State ex rel. 
Cook v. Howard, 64 N.E.2d 25, cer¬ 
tiorari denied 66 S.Ct. 960, 327 U.S. 
808, 90 L.Ed. 1032. 

Tourkow v. Hoover, 108 N.E.2d 
195, 122 Ind.App. 676. 

Mass.—Golden v. Crawshaw, 19 N.E. 
2d 67, 302 Mass. 343—Kelley v. 
Kelley, 172 N.E. 641, 272 Mass. 
515. 

Mich.—Wolverine Packing Co. v. | 
Oceana Circuit Judge, 229 N.W. 
429, 249 Mich. 599. 

N.H.—Beaudoin v. Couture, 98 A.2d 
148, 98 N.H. 272. 

N.J.—Appeal of Chryssikos, 33 A.2d 
353, 133 N.J.Eq. 528—Oliver v. 

Oliver, 13 A.2d 310, 127 N.J.Eq. 
367. 

Fishman v. Fisch Hat Co., 200 
A. 549, 16 N.J.Misc. 314. 

Fa.—Nixon v. Nixon, 198 A. 154, 329 
Pa. 256. 

In re Adoption of Peter, 107 A.2d 
185, 176 Pa.Super. 6—Appeal from 
Zoning Ordinance of Upper St. 
Clair Tp., 94 A.2d 91, 172 PaSuper. 
295—Turner v. Unemployment 
Compensation Bd. of Review, 60 A. 
2d 583, 163 Pa.Super. 168. 

Commonwealth v. Eckman, 78 Pa. 
Dist. & Co. 1, 13 Monroe L.R. 21. 
Puerto Rico.—Barcalo v. Diaz, 28 
Puerto Rico 85. 

R.I.—Moulis v. Kennedy’s, Inc., 108 
A.2d 512—Calcagni v. Cirino, 2 A 
2d 891, 62 R.I. 49„ 

Tenn.—Waller v. Skeleton, 212 S.W. 
2d 690, 31 Tenn.App. 103, certiorari 
denied 211 S.W.2d 445, 188 Tenn. 
433. 

Tex.—Scott v. U. S. Fidelity & Guar¬ 
anty Co., Civ.App., 256 S.W.2d 860. 
Vt.—In re Prouty’s Estate, 181 A. 
134, 107 Vt. 496. 

Wis.—In re Trimpey’s Estate, 44 ~N. 
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W.2d 308, 257 Wis. 481—In re 

Loewenbach’s Will, 246 N.W. 332, 
210 Wis. 253. 

3 C.J. p 1070 note 57. 

Appeal from chambers decrees 
Provision in statute providing for 
appeal from chambers decrees au¬ 
thorizing chancellor to allow appel¬ 
lant additional time indicates legis¬ 
lative intent that, if term will end 
within twenty days of entry of de¬ 
cree, chancellor may enter order ex¬ 
tending time for perfecting appeal. 
Tenn.—Roller v. Burrow, 177 S.W.2d 
547, 180 Tenn. 380. 

Cross appeal 

(1) The court may grant a belat¬ 
ed cross appeal on a proper showing. 
Mich.—Gregorian Bldg. Co. v. Galvin, 

256 N.W. 437, 268 Mich. 273. 

(2) An order extending the time 
originally fixed for appellant to file a 
brief does not operate to extend the 
time for filing a praecipe for cross 
appeal beyond the day originally 
fixed for appellant to file the brief. 
Neb.—In re House’s Estate, 263 N.W. 

389, 129 Neb. 838. 

Terms or conditions of allowance 

(1) The trial court in extending 
time to appeal should fix a brief 
period, where the case has long been 
pending. 

Conn.—Sullivan v. Gruskin, 161 A. 
795, 115 Conn. 721. 

(2) Permission to file appeal after 
the expiration of the ten-day period, 
provided the adverse parties did not 
object, was unconditional despite the 
proviso. 

Conn.—Milardo v. Branciforte, 143 
A. 525, 108 Conn. 451. 

(3) In summary proceeding to re¬ 
gain possession of lot for default in 
payments due on land contract 
wherein service was had by publica¬ 
tion, defendant by making a motion 
for a delayed appeal without having 
entered a special appearance for 
that purpose became a party to the 
proceeding and was bound by condi¬ 
tion imposed by court granting leave 
to appeal. 

Mich.—rSweitzer v. Littlefield, 297 N. 
W. 522, 297 Midh. 356. 
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made retroactive in operation and, where such ap¬ 
pears to be the legislative intent, they are to be so 
construed and applied; 75 but the legislature has 
been held to have no power to authorize the grant 
of an extension after the period prescribed for tak¬ 
ing or perfecting an appeal has expired. 76 Statutes 


of this type are to receive a liberal construction. 77 

In order that a party may be entitled by virtue 
of such provisions to an extension of time or to 
relief in case of failure to proceed in time he must 
apply for such extension or relief in the manner, 75 
mode, 7 s - 5 and within the time, 79 if any, fixed by the 


75. N.J.—Monica v. Monica, 96 A.2d 
87, 25 N.J.Super. 274. 

Smith v. 'Walton, 125 A. 878, 96 
N.J.Eq. 421—Plahn v. Givernaud, 
96 A. 40, 85 N.J.Eq. 143. 

76. N.J.—Smith v. Walton, 125 A. 
878, 96 N.J.Eq. 421—Plahn v. Giv¬ 
ernaud, 96 A. 40, 85 N.J.Eq. 143. 

77. R.I.—Moulis v. Kennedy's, Inc., 
108 A.2d 512—MacNeil v. Morgan, 
54 A.2d 409, 73 R.I. 165—Kassar v. 
Ambaragocy, 34 A.2d 722, 69 R.I. 
414—Calcagni v. Cirino, 2 A.2d 891, 
62 R.I. 49—David v. David, 131 A. 
551, 47 R.I. 139. 

Vt.—Vilas v. Wortheim’s Estate, 11 
A.2d 264, 111 Vt. 152—In re Proii- 
ty’s Estate, 181 A. 134, 107 Vt. 496 
—In re Walker's Estate, 137 A. 321, 
100 Vt. 366. 

78. Conn.—Cramer v. Reeb, 96 A. 
154, 89 Conn. 667. 

Mich.—Hoffman v. Security Trust 
Co. of Detroit, 239 N.W. 508, 256 
Mich. 383. 

Pa.—Corpus Juris Secundum cited in 
Devlin v. Grabler Mfg. Corp., Globe 
Indemnity Co., Intervenor, 30 A.2d 
138, 151 Pa. Super. 216. 

S.C.—Wade v. Gore, 151 S.E. 470, 154 
S.C. 262, followed in Wannamaker 
v. Johnson, 159 S.E. 617, 160 S.C. 
157. 

3 C.J. p 1071 note 58. 

Notice 

(1) When a notice is required of 
an application for an extension of 
time for an appeal, a court has no 
jurisdiction to entertain or allow a 
motion without notice or facts 
amounting to a waiver of notice. 
Colo.—Van Duzer v. Caskie, 56 P. 

986, 13 Colo.App. 229. 

S.C.—Wade v. Gore, 151 S.E. 470, 154 
S.C. 262, followed in Wannamaker 
v. Johnson, 159 S.E. 617, 160 S.C. 
157. 

(2) However, failure to give the 
adverse party notice of motion for 
extension of time to appeal consti¬ 
tutes error only where it amounts to 
an abuse of discretion under a stat¬ 
ute not expressly requiring that no¬ 
tice be given. 

Conn.—MacDonald v. Newman, 153 A. 
296, 112 Conn. 596—Milardo v. 

Branciforte, 143 A. 525, 108 Conn. 
451. 

(3) If the governing statute or 
rule of court prescribes the giving of 
notice only where the extension al¬ 
lowed is in excess of a designated 
time, no notice need be given where 


the extension is for the time desig¬ 
nated or a shorter period. 

Mass.—Jefferson v. L’Heureux, 200 
N.E. 355, 293 Mass. 490. 

(4) Question of whether appellate 
court had personal jurisdiction of ap¬ 
pellees, to whom no notice of appel¬ 
lants' petition for extension of time 
for perfection of appeal was given, 
to grant such extension, was waived 
when appellees, instead of filing a 
special appearance, filed their brief 
on the merits. 

Ind.—State Bd. of Tax Com’rs v. 
Stanley, 108 N.E.2d 624, 231 Ind. 
338. 

(5) Letter from husband’s attor¬ 
ney to master, who had ordered hus¬ 
band in separate maintenance suit to 
pay temporary alimony and counsel 
fee to wife, that attorney would like 
opportunity to discuss decision with 
master personally at an early date 
did not effect extension of time to 
appeal from such order, in view of 
fact that letter was not a part of 
the record and was not a motion or a 
notice of motion for extension of 
time to appeal. 

N.J.—Monica v. Monica, 96 A.2d 87, 
25 N.J.Super. 274. 

(6) Other cases respecting neces¬ 
sity for notice see 3 C.J. p 1071 note 
58 [b]. 

Pleading rendition of judgment 

In seeking an extension of time 
within which to perfect an appeal, 
the recognized practice is to plead 
the rendition of the particular judg¬ 
ment in the court in which it was 
entered. 

Ind.—Taylor v. Meskimen, 128 N.E.2d 
872, 234 Ind. 485. 

Presentation 

Requirement in rule that motions 
for extension of time to appeal 
should be filed with clerk of court in 
which appeal was pending, who 
should forward copies thereof to tri¬ 
al judge and to opposing counsel, 
was directory; and presentation of 
motions for extensions of time to ap¬ 
peal directly to trial judge instead 
of to clerk of court in which appeal 
was pending as required by rule did 
not warrant abatement of appeal un¬ 
less appellee was thereby deprived of 
opportunity to be heard. 

Conn.—Second Nat. Bank v. Harris, 
187 A. 910, 122 Conn. 180. 

78.5 Kan.—Tamstrom v. Olson, 95 
P.2d 352, 150 Kan. 528. 

N.H.—Arnold v. Hay, 66 A.2d 705, 95 
N.H. 499. 


79. Cal.—Cox v. Palos Verdes Co., 
158 P. 332, 172 C. 702. 

Ill.—Golliday v. City of Alton, 277 
Ill.App. 26. 

Iowa.—Eggermont v. Service Life 
Ins. Co. of Omaha, Neb., 21 N.W. 2d 
761. 

La.—Brugier v. Railroad Commis¬ 
sion of Louisiana, 61 So. 415, 132 
La. 401. 

Mich.—Cooper v. LaBuda, 14 N.W.2d 
788, 308 Mich. 737—Michigan Guar¬ 
anty Corporation v. Martin. 208 N. 
W. 697, 234 Mich. 581—Hannaford 
v. Hannaford, 198 N.W. 926, 227 
Mich. 410—Laffrey v. Lamb, 193 N. 
W. 196, 222 Mich. 689. 

Pa.—Corpus Juris Secundum cited in 
Devlin v. Grabler Mfg. Corp., Globe 
Indemnity Co., Intervenor, 30 A. 2d 
138, 140, 151 Pa.Super. 216—Wa- 
latka v. Levin, 100 Pa.Super. 489. 
S.C.—Wade v. Gore, 151 S.E. 470, 154 
S.C. 262, followed in Wannamaker 
v. Johnson, 159 S.E. 617, 160 S.C. 
157. 

Wyo.—Rowray v. McCarthy, 42 P.2d 
54, 48 Wyo. 108—Fremont Lodge, 
No. 11, I. O. O. F., v. Thompson, 
154 P. 600, 24 Wyo. 14. 

3 C.J. p 1071 note 59. 

Application held timely filed 
Conn.—De Lucia v. Home Owners* 
Loan Corp., 35 A.2d 868, 130 Conn. 
467. 

Cross appeal 

(1) Service of defendant’s notice 
of appeal after expiration of plain¬ 
tiff’s time within which to appeal did 
not extend plaintiff's time to appeal 
under statutory provision for exten¬ 
sion of time where appeal is taken 
within five days before expiration of 
time to appeal of party on whom 
the notice of appeal is served. 

N.Y.—Naiman v. Naiman, 93 N.Y.S. 

2d 643, 276 App.Div. 866. 

(2) However, where notice of re¬ 
spondents* appeal was served after 
petitioner’s time to appeal had ex¬ 
pired, the section of the civil prac¬ 
tice act providing for extension of 
time to appeal where appeal is taken 
within five days before the time 
when the time of the party on whom 
the notice of appeal is served will 
expire, did not apply. 

N.Y.—People ex rel. New York City 
Omnibus Corp. v. Chambers, 84 N. 
Y.S.2d 387, 193 Misc. 95. 

Failure of cleric to act 

Where it is shown to the satisfac¬ 
tion of the trial court that an appli¬ 
cation has been made for an exten¬ 
sion of time to perfect an appeal, and 
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statute; and he must bring 1 his case within the 
causes and conditions prescribed thereby and show 
all that the statute requires to authorize the court to 


grant the relief, 80 as that the petitioner was without 
default or laches, 81 that justice requires a revision, 82 
or that the appeal was prevented by fraud, accident, 


that through the failure of the clerk 
to file the papers the time has ex¬ 
pired before the papers are filed, they 
may be filed by order of the court, 
and the time extended nunc pro tunc. 
N.M.—Martinez v. Floersheim Mer¬ 
cantile Co., 199 P. 905, 27 N.M. 245. 
Within, time primarily allowed for 
appeal 

(1) A court is powerless to grant 
an application for an extension, 
where such application is made after 
the expiration of the statutory period 
within which the appeal is required 
to be taken. 

Conn.—Palmer v. Des Reis, 73 A.2d 
327, 136 Conn. 627—Cristini v. 

Griffin Hospital, 57 A 2d 2G2, 134 
Conn. 282. 

Ill.—Kowbel v. Richardson, 34 N.E. 

2d 875, 311 Ill.App. 244. 

Md.—Durling v. Kennedy, 123 A2d 
878, 210 Md. 549. 

Okl.—West v. Tucker, 289 P.2d 657— 
Frank v. Herron, 262 P.2d 450— 
Prusa v. Dolezal, 249 P.2d 1015, 207 
OkL 373—Schuler v. State ex rel. 
Coryell, 236 P.2d 672, 205 Okl. 212 
—Adams v. Hobbs, 226 P.2d 913, 
204 Okl. 85—Sheets v. Sheets, 226 
P.2d 915, 204 Okl. 88—Whelchel v. 
Whelchel, 133 P.2d 192, 192 Okl. 3. 
Wis.—Ledvina v. Ebert, 296 N.W. 
110, 237 Wis. 358. 

Wyo.—Fremont Lodge, No. 11, I. O. 
O. F., v. Thompson, 154 P. 600, 24 
Wyo. 14. 

(2) A party cannot extend the 
time fixed by statute for appeals, 
after judgment or decree, unless the 
court suspends execution by open¬ 
ing the judgment or decree or other¬ 
wise stays the proceeding. 

Pa.—In re Fenerty, 52 A.2d 576, 356 
Pa. 614, certiorari dismissed Fener¬ 
ty v. Philadelphia Bar Ass’n, 68 
S.Ct. 89, 332 U.S. 773, 92 L.Ed. 358. 

Helfrick v. Hoke Coal Co., Com. 
PI., 7 Sch.Leg.Reg. 144. 

(3) Statute authorizing supreme 
court to grant an appeal to party 
aggrieved by decree of probate court 
who from accident, mistake, or un¬ 
foreseen cause has failed to prose¬ 
cute his appeal, specifically gives pe¬ 
titioner one year after entry of de¬ 
cree within which to file such peti¬ 
tion, but any long and uneiplained 
delay in filing is an element which 
supreme court may consider In deter¬ 
mining whether Justice requires the 
exercise of discretion in favor of the 
petition. 

R.I.—Kassar V. Ambaragocy, 3‘4 A2d 
722, 69 R.I. 414. 

80. Ill.,—Roy v. City of Springfield, 
282 Ill.App. 238, . 

Ind.—Smith v. Hart, 138 NJEL 501, 
193 Ind. 509. . . . 


Mich.—Backing v. Backing’s Estate, 
59 N.W. 2d 65, 337 Mich. 20— 

Schmid v. Spier, 299 N.W. 160, 298 
Mich. 499—In re O'Brien, 249 N.W. 
479, 264 Mich. 161—Hoffman v. Se¬ 
curity Trust Co. of Detroit, 239 N. 
W. 508, 256 Mich. 3S3—Kowalsky 
v. Marschner, 191 N.W. 32, 221 
Mich. 457—Guthrie v. Lelenau Cir¬ 
cuit Judge, 163 N.W. 936, 197 Mich. 
321. 

Pa.—Wise v. Borough of Cambridge 
Springs, 104 A 863, 262 Pa. 139. 

Corpus Juris Secundum cited, in 
Devlin v. Grabler Mfg. Corp., Globe 
Indemnity Co., Intervenor, 30 A2d 
138, 140, 151 Pa.Super. 216. 

In re Holtzapple’s Estate, 68 Pa. 
Dist. & Co. 201, 63 York Leg.Rec. 
2 . 

Pinney v. U-Drive-It Co., Com. 
PL, 53 Dauph.Co. 314—Helfrick v. 
Hoke Coal Co., Com.Pl., 7 Sch.Leg. 
Reg. 144. 

R. I.—MacNeil v. Morgan, 54 A.2d 
409, 73 R.I. 165. 

S. C.—Rylee v. Marett, 113 S.E. 483, 
121 S.C. 366. 

Wis.—In re Porter's Estate, 298 N.W. 

624, 238 Wis. 181. 

3 C.J. p 1071 note 60. 

Searing and determination. 

(1) On motion for a delayed ap¬ 
peal based on a claim of the attor¬ 
ney’s negligence, it is good practice 
to require the attorney to testify. 
Mich.—Carras v. Bungalow Sand¬ 
wich Shoppe Co., 241 N.W. 230, 
257 Mich. 467. 

(2) Appellant's failure to do acts 
other than timely filing a notice of 
appeal, necessary to complete the 
appeal, prima facie entitles appellee 
to dismissal of the appeal on motion. 
Mich.—Hoffman v. Security Trust 

Co. of Detroit, 239 N.W. 508, 256 
Mich. 383. 

(3) Under a statute permitting a 
late appeal on appellant’s oath that 
the decree or order was obtained by 
fraud or mistake, where appellant 
filed an affidavit that the decree was 
obtained by mistake, appeal within 
two months thereafter was sufficient 
without proof of mistake. 

Md.—Bauer v. Harman, 155 A 312, 
161 Md. 131. 

(4) Jurisdictional basis for consid¬ 
eration ‘of petition for leave to appeal 
from probate judge’s decree to su¬ 
preme court of. probate after expira¬ 
tion of statutory time for appeal 
must, be alleged in petition as con¬ 
dition precedent to, further inquiry, 
but petition need* riot aver wherein 
petitioner’s failure .to appeal, 

to accident, mistake,, or defective"no¬ 
tice, or, was ' othejrfwise. jwithout, ih£s 
I fault, since that is matter, of ,pr,eof., 
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Me.—Edwards v. Williams’ Estate, 
28 A2d 560, 139 Me. 210. 

(5) On petition to file an appeal 
out of time from decree of probate 
court pursuant to statute, where 
competent evidence of petitioner’s 
interests as an aggrieved person is 
not reasonably available because of 
same accident, mistake, or unfore¬ 
seen cause that was basis for seek¬ 
ing relief, and petitioner’s interest 
in the estate, notwithstanding it is 
shown only by hearsay evidence, is 
nevertheless not essentially contra¬ 
dicted, supreme court can consider 
such hearsay evidence with other 
facts in determining whether jus¬ 
tice requires granting of the petition. 

R. I.—Kassar v. Ambaragocy, 34 A.2d 
722, 69 R.I. 414. 

Mode of raising objection to applica¬ 
tion 

It is established practice to raise 
question whether petition for leave 
to appeal from probate judge’s de¬ 
cree to supreme court of probate can 
be maintained after expiration of 
statutory time for appeal by motion 
to dismiss petition, but demurrer 
thereto has same effect. 

Me.—Edwards v. Williams’ Estate, 
28 A2d 560, 139 Me. 210. 

81- Ill.—Roy v. City of Springfield, 
282 Ill.App. 238. 

Ind.—Tourkow v. Hoover, 108 N.E. 2d 
195, 122 Ind.App. 676. 

Me.—First Auburn Trust Co. v. Bak¬ 
er’s Estate, 184 A 767, 134 Me. 
231. 

Mass.—Petition of Hutchings, 122 N. 
E. 728, 232 Mass. 525—Nash v. 
Whitcomb, 114 N.E. 669, 225 Mass. 
487. 

Mich.—In re O’Brien, 249 N.W. 479, 
264 Mich. 161—Conroy v. Jacobs’ 
Estate, 211 N.W. 91, 237 Mich. 102 
—Lapham v. Marschner, 204 N.W. 
101, 231 Mich. 449. 

N.H.—Beaudoin v. Couture, 98 A.2d 
148, 98 N.H. 272. 

N.J.—In re Davis’ Estate, 21 A.2d 
689, 130 N.J.Eq. 167, reversed on 
other grounds 28 A2d 72, 132 N.J. 
Eq. 282, reversed on other grounds 
35 A.2d 880, 134 N.J.Eq. 393. 

S. C.—Jennings v. Jennings, 90 S.E. 
53, 106 S.C. 198. 

Wis.—In re Stephens’ Estate, 17 N. 

W.2d 574, 246 Wis. 471. 

Wyo.—In re Bosick, 41 P.2d 533, 48 
Wyo. 46. 

3 C.J. p 1071 note 62. 

82 . H Lt— Ray v„ City of Springfield, 

282 JfLLApp. 2,3*8. 

Me—First Aub,urn Trqst Go. v. Bak- 
.,er’s ^Esta^e,.’ 184 A , 767, 134 Me. 
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or mistake, an exception which is considered in the 
next subdivision. Statutes authorizing relief for 
failure to take an appeal within the time limited do 
not apply to cases of delay in perfecting an appeal 
taken in due time. 83 

As a rule an application under the statute for 
an extension of time or for relief in case of failure 


to proceed in time is addressed to the sound discre¬ 
tion of the court, and the exercise of such discre¬ 
tion will not be disturbed on appeal to a higher court* 
save in cases of clear and manifest abuse. 84 The 
discretion is only to determine whether the condi¬ 
tions prescribed by the statute exist, however, and 
is not a general equitable discretion to grant relief 
regardless of the statutory terms; 85 and something 


Mass.—Petition of Hutchings, 122 N. 
E. 728, 232 Mass. 525—Nash v. 
Whitcomb, 114 N.E. 669, 225 Mass. 
487. 

Mich.—Backing- v. Backing’s Estate, 
59 N.W.2d 65, 337 Mich. 20— 

Schmid v. Spier, 299 N.W. 160, 298 
Mich. 499—In re O'Brien, 249 N.W. 
479, 264 Mich. 161—Conroy v. Ja¬ 
cobs' Estate, 211 N.W. 91, 237 
Mich. 102. 

Wis.—In re Loewenbach's Will, 246 
N.W. 332, 210 Wis. 253. 

3 C.J. p 1071 note 63—15 C.J. p 1023 
note 91 [23- 

Matters necessary to establish '‘in¬ 
justice” 

In order to establish "injustice” 
within statute allowing probate ap¬ 
peal after the sixty-day period fol¬ 
lowing probate decision appealed 
from, in case injustice has been done 
by the decree, and failure to appeal 
timely is not unreasonable, it must 
appear that appellant will be pre¬ 
cluded from litigating important 
questions before tribunal whose 
judgment appellant was entitled to 
and intended to have on those rights 
and Questions, and although the 
court will not fully and critically 
examine controversy, appellant will 
be required to furnish some evidence 
to effect that appeal is taken in good 
faith, that appellant actually intends 
to try the issues presented, and some 
evidence tending to show the truth 
of the appellant's allegations of im¬ 
portant questions of law or fact. 

N.H.—Broderick v. Smith, 23 A.2d 
774, 92 N.H. 33. 

83. Mass.—Charbonneau v. Guillet, 
179 N.E. 607, 278 Mass. 153—In re 
Martell's Estate, 177 N.E. 102, 276 
Mass. 174. 

84. Cal.—Crawford v. Meadows, 203 
P. 428, 55 C.A. 4. 

Conn.—MacDonald v. Newman, 153 
A. 296, 112 Conn. 596. 

La.—Gonsoulin v. Bodenheimer, 1 
La. App. (Orleans) 155. 

Mass.—Gordon v. Willits, 161 N.E. 
881, 263 Mass. 516—Hall v. College 
of Physicians & Surgeons, 149 N. 
E. 675, 254 Mass. 95—Petition of 
Hutchings, 122 N.E. 728, 232 Mass. 
525. 

Mich.—Sweiteer v. Littlefield, 297 N. 
W. 522, 297 Mich. 356—In re O'Bri¬ 
en, 249 N.W. 479, 264 Mich. *61— 
Hoffman v. Security Trust Co. of 
Detroit, 239 N.W. 508, 256 Mich. 
383—Conroy v. Jacobs 1 Estate, 21L 
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N.W. 91, 237 Mich. 102—Lapham v. 
Marschner, 204 N.W. 101, 231 Mich. 
449—Guthrie v. Lelenau Circuit 
Judge, 163 N.W. 936, 197 Mich. 321. 
N.D.—Hamre v. Senger, 79 N.W.2d 
41. 

Pa.—Perin v. Gochnauer, 98 A.2d 755, 
1T3 Pa.Super. 609. 

R.I.—MacNeil v. Morgan, 54 A.2d 
409, 73 R.I. 165—Kassar v. Am- 
baragocy, 34 A.2d 722, 69 R.I. 414. 
Vt.—In re Corey's Estate, 35 A. 2d 
377, 113 Vt. 449—Vilas v. Wort- 
heim's Estate, 11 A.2d 264, 111 
Vt. 152. 

Wis.—In re Estate of Eannelli, 63 
N.W.2d 108, 266 Wis. 257—In re 
Blahnik’s Estate, 285 N.W. 421, 231 
Wis. 101—In re Loewenbach’s Will, 
246 N.W. 332, 210 Wis. 253. 

3 C.J. p 1072 note 66. 

Loss of right to appeal through 
fraud, accident, or mistake as 
ground for allowance or refusal of 
application for appeal see infra § 
486. 

Official reporter on vacation 

The trial court's refusal to extend 
the time for perfecting appeal by fil¬ 
ing transcript because the official 
court reporter was on vacation has 
been held to constitute an abuse of 
discretion. 

Mich.—Martin v. Washtenaw Circuit 
Judge, 235 N.W. 251, 253 Mich. 
554. 

Discretion held not abused 

(1) In general. 

Mass.—Kerr v. Palmieri, 91 N.E.2d 
754, 325 Mass. 554. 

Mich.—In re Tonnelier's Estate, 10 
N.W.2d 838, 306 Mich. 229. 

N.J.—In re De Pascale's Estate, 34 
A.2d 4, 134 N.J.Eq. 34, affirmed 35 
A.2d 625, 134 N.J.Eq. 371. 

Wis.—Bachmann v. Chicago, M., St. 
P. & P. R. Co., 63 N.W.2d 824, 266 
Wis. 466. 

3 C.J. p 1072 note 66 [b]. 

(2) Trial judge’s granting of ex¬ 
tension of time to appeal on ground 
that appellants’ counsel needed time 
to communicate with appellants who 
were in distant state, and that court 
stenographer would be unable for a 
few days to furnish transcript of ev¬ 
idence necessary for preparation of 
a draft finding was not abuse of dis¬ 
cretion. 

Conn.—Second Nat. Bank v. Harris, 
187 A. 910, 122 Conn. 180. 

(3) Where plaintiff's counsel had 
from June 21 to September 6 to pre- 
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pare appeal papers, order granting 
extension of time for only nine days 
was not an abuse of discretion. 

Conn.—De Lucia v. Home Owners' 
Loan Corp., 35 A.2d 868, 130 Conn. 
467. 

■VTjlw rl aw r» a 

(1) An action of the circuit court 
declining to grant a delayed appeal 
from an action of the probate court 
has been held to be revievvable only 
by mandamus. 

Mich.—In re O’Brien, 249 N.W. 479, 
264 Mich. 161. 

(2) An application for an exten¬ 
sion of time in which to perfect an 
appeal being in the discretion of 
the trial court will not be overruled 
on mandamus except in case of 
abuse. 

Mich.—Roberge v. De Lisle, 122 N. 

W. 362, 158 Mich. 16. 

Prima fade case necessary 

Petitioner for allowance of a de¬ 
layed appeal from probate court to, 
circuit court has burden of satisfy¬ 
ing circuit court that justice re¬ 
quires a revision of the case, and in 
so doing, petitioner must submit 
facts sufficient to make out a prima 
facie case, in order that court may 
exercise its discretion. 

Mich.—Backing v. Backing’s Estate* 
59 N.W.2d 65, 337 Mich. 20. 

85. Conn.—De Lucia v. Home Own¬ 
ers' Loan Corp., 35 A.2d 868, 130- 
Conn, 467. 

Pa.—Wise v. Borough of Cambridge 
Springs, 104 A. 863, 262 Pa. 139. 

Marcus v. Cohen, 94 Pa.Super. 
383. 

Matter of indulgence 

Where a statute fixes the time 
within which an appeal may be tak¬ 
en, courts have no power to extend 
it as a matter of indulgence. 

Pa.—Nixon v. Nixon, 198 A. 154, 329- 
Pa. 256. 

Anthony v. Sanitary Water Bd., 
113 A.2d 152, 178 Pa.Super. 78- 
Marshall v. Unemployment Com¬ 
pensation Bd. of-Review, 111 A.2d 
165, 177 Pa.Super. 259—In re Adop¬ 
tion of Peter, 107 A.2d 185, 176 Pa, 
Super. 6—McDonnell v. Unemploy¬ 
ment Compensation Bd. of Review. 
98 A.2d 648, 173 Pa.Super. 355— 
Gay v. Unemployment Compensa¬ 
tion Bd. of Review, 92 A-2d 901, 172 
Pa.Super. 200—Wendland v. Altoo¬ 
na & L. V. Elec . Ry. Co„ 61 A.2d 
776, 163 Pa.Super. 457—Tuttle ^ 
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more than mere hardship is necessary to justify an 
extension of the time within which to appeal. 85 * 5 

The appellate court, when authorized to grant 
extensions, may, under some statutes, consider an 
appeal or proceeding in error although taken or 
perfected after the prescribed time and without any 
extension having been applied for, where good cause 
is shown on which such extension would have been 
allowed if seasonably requested; 86 moreover, the 
mere fact that the record discloses the lapse of a 
period longer than the prescribed time does not, 
as a matter of law, defeat the appeal, since there 
may be circumstances excusatory of the delay. 87 
Before any allowance of relief because of delay 
will be made by the court, however, it must ap¬ 
pear in a legal and sufficient manner from papers 
properly before it for consideration, that a suit 
has in fact been instituted; 88 and although it is 
not required, it has been held that it may be a 
better practice for petitioner to set forth the reason 
for appeal. 88 - 5 

Under some statutes providing for allowance of 


appeals by the appellate court despite delays in 
taking or perfecting them, the lack of any prej¬ 
udice resulting to the adverse party from the de¬ 
lay, 89 the lack of any delay in the hearing of the 
appeal or submission of the cause, 89 - 5 and the exist¬ 
ence of a meritorious question 90 are relevant cir¬ 
cumstances on the question of whether the appeal 
should be allowed, although as to the latter there 
is also authority to the contrary. 90 * 5 

An order granting an extension of time within 
which to perfect an appeal must be interpreted in 
the light of the petition on which it is based. 90 * 10 

(2) Cause of Delay as Basis for Exception 

Typical situations deemed to warrant an extension of 
time in many, although not all, jurisdictions include de¬ 
lays occasioned by act or omission of the court or an offi¬ 
cer thereof, by neglect or default of counsel, by fraud, 
accident, mistake, or similar supervening casualty with¬ 
out fault in appellant, or by the necessity for obtaining 
leave to appeal and those justified by a service of the 
appeal notice by mail. 

As a rule, if delay in taking or perfecting an ap¬ 
peal or in filing or suing out a petition in error or 


Unemployment Compensation Bd. 
of Review, 49 A.2d 847, 160 Pa.Su- 
per. 46—Higgins v. The Educators- 
A Mutual Accident & Health Ass’n, 
24 A.2d 19, 147 Pa.Super. 400. 

Myers v. Steacy-Schmidt Mfg. 
Co., Com.Pl., 56 York Leg.Rec. 73. 

Prevention, of appeal as condition. 

Under statute providing that cir¬ 
cuit court may authorize the taking 
of an appeal after expiration of the 
time fixed by statute, “when the par¬ 
ty making the appeal has been pre¬ 
vented from taking the same by cir¬ 
cumstances not under his control,” 
the circuit court has not a general 
discretion to allow appeals when it 
would be merely equitable to do so. 
Mich.—Kowalsky v. Marschner, 191 
N.W. 32, 221 Mich. 457. 

3 C.J. p 1072 note 67. 

35.5 Pa.—Marshall v. Unemploy¬ 
ment Compensation Bd. of Review, 
111 A.2d 165, 177 Pa.Super. 259— 
In re Adoption of Peter, 107 A.2d 
185, 176 Pa.Super. 6—Perin v. Goch- 
nauer, 98 A.2d 755, 173 Pa.Super. 
609—McDonnell v. Unemployment 
Compensation Bd. of Review, 98 A. 
2d 648, 173 Pa.Super. 355—Gay v. 
Unemployment Compensation Board 
of Review, 92 A.2d 901, 172 Pa.Su- 
per. 200—Turner v. Unemployment 
Compensation Bd. of Review, 60 A, 
2d 583, 163 Pa.Super. 168—Tuttle 
v. Unemployment Compensation 
Bd. of Review, 49 A.2d 847, 160 
Pa.Super. 46—Higgins v. The Edu- 
cators-A Mutual Accident & Health 
Ass’n, 24 A.2d 19, 147 Pa.Super. 400. 

Judd v. Matesic Co., 95 Pittsb. 
Leg.J. 282. 


86. Mich.—Gregorian Bldg. Co. v. 
Galvin, 256 N.W. 437, 268 Mich. 273 
—Rasor v. Mott, 160 N.W. 549, 194 
Mich. 311. 

Mo.—Goedecke v. Zurich General Ac¬ 
cident & Liability Ins. Co., Limit¬ 
ed, of Zurich, Switzerland, App. f 7 
S.W.2d 309. 

87. Mass.—Hellier v. Loring, 136 N. 
E. 248, 242 Mass. 251. 

88. N.C.—Weedon v. Atlantic Coast 
Line R. Co., 122 S.E. 658, 187 N.C. 
701. 

88.5 R.I.—Tatro v. Dooley, 9 A.2d 1, 
63 R.L 436. 

89. Cal.—Pacific States Sav. & Loan 
Co. v. Mortimer, 161 P.2d 684, 70 C. 
A2d 811. 

Mass.—Dondis v. Lash, 178 N.E. 624, 
277 Mass. 477. 

Miss.—Sabougla Drainage Dist. No. 
2 of Calhoun and Webster Coun¬ 
ties v. People's Bank & Trust Co. 
of Tupelo, 1 So.2d 219, 191 Miss. 
331. 

N.D.—Hamre v. Senger, 79 N.W.2d 
41. 

R.I.—MacNeil v. Morgan, 54 A.2d 409, 
73 R.1.165. 

| 

89J5 N.D.—Hamre v. Senger, 79 N. 
W.2d 41. 

90. Ind.—Tourkow v. Hoover, 108 N. 
E.2d 195, 122 Ind.App. 676—McGuire 
v. Review Bd. of Ind. Employment 
Sec. Division, 99 N.E.2d 263, 121 
Ind.App. 377. 

Mass.—Dondis v. Lash, 178 N.B. 624, 
277. Mass. 477. 
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Akin to opening judgment by default 

An application for permission to 
file an appeal nunc pro tunc is akin 
to one to open a judgment by default, 
and requires not only the showing of 
surprise but merits, and where there 
is no suggestion of merits in the case 
at bar, the relief sought will be de¬ 
nied. 

N.J.—Haines v. Seabrook Farms Co., 
122 A. 748, 99 N.J.Law 273. 

Interlocutory order 

Even if appeal was from nonappeal- 
able interlocutory order and was out 
of time, it would be disposed of by 
appellate division where it present¬ 
ed a meritorious question which 
might be later raised on appeal from 
final judgment. 

N.J.—Lepore v. Ajamian, 122 A,2d 
666, 40 N.J.Super. 214. 

Merit of case held not shown 
Ill.—McLean v. Board of Ed. of 
School Dist. No. 54 of St. Clair 
County, 112 N.E.2d 630, 350 Ill. 
App. 209. 

90.5 Mich.—Michigan Guaranty Cor¬ 
poration v. Martin, 208 N.W. 697, 
234 Mich. 581. 

Pa,—Appeal from Action of Compu¬ 
tation Board in Tabulation of Re¬ 
turns of School Director in Bor¬ 
ough of Lehighton, Com.Pl,, 6 Mon¬ 
roe L.R. 44. 

R.I.—Kassar v. Ambaragocy, 34 A.2d 
722, 69 R.I. 414. 

3 C.J. p 1073 note 72 [h]. 

90.10 Ind.—Taylor v. Meskimen, 128 
N.E.2d 872, 234 Ind. 485. 
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writ of error is caused by the act or omission of the 
court or some official thereof, the appeal may be 
taken or perfected, or the petition or writ of error 
filed or sued out, after the expiration of the pre¬ 
scribed time, 91 unless the act or concurrence of the 
court or officer is not necessary, 92 or unless the er- j 
roneous act or omission was induced by wrongful 
conduct or false statements of appellant 93 or waived 
by his failure to act expeditiously after knowledge 
or notice thereof. 94 If the appeal is prayed for or 
otherwise taken in due time, it is not dismissible 


because of a delay in its allowance; 95 deduction is 
to be made of the time after the appeal is applied for 
during which it is pending undisposed of in the 
appellate court. 96 

In a number of jurisdictions an appellant or plain¬ 
tiff in error cannot defeat the objection that the 
statute of limitations has run against his appeal or 
proceeding in error by a showing that failure to per¬ 
fect the appeal in time was due to the default or 
neglect of his counsel, 97 but elsewhere the rule is 


91. U.S.—Toledo Metal Wheel Co. v. 
Foyer Bros. & Co., Ohio, 223 F. 350, 
138 C.C.A. 612. 

Alaska.—In re Matheson’s Estate, 7 
Alaska 292. 

Ky.—Bobbitt v. Cundiff, 177 S.W.2d 
596, 296 Ky. 802. 

La.—Alexandria & W. Ry. Co. v. Rail¬ 
road Commission of Louisiana, 79 
So. 863, 143 La. 1067. 

Burch v. Mathson, App., 24 So.2d 
476. 

Mass.—Hall v. College of Physicians 
and Surgeons, 149 N.E. 675, 254 
Mass. 95—Fidelity & Casualty Co. 
v. Withington, 118 N.E. 902, 229 
Mass. 537. 

Mich.—Piggins v. Fellinger, 28 N.W. 
2d 273, 318 Mich. 398—Martin v. 
Washtenaw Circuit Judge, 235 N. 
W. 251, 253 Mich. 554. 

Pa.—Nixon v. Nixon, 198 A. 154, 329 
Pa. 256—Wise v. Borough of Cam¬ 
bridge Springs, 104 A. 863, 262 Pa. 
139. 

Philadelphia Plumbing Supply v. 
Catanzaro, Super., 124 A.2d 476— 
Marshall v. Unemployment Compen¬ 
sation Bd. of Review, 111 A.2d 165, 
177 Pa.Super. 259. 

In re Plains Township Audit, 15 
Pa.Co. 408, 7 Kulp 406—Flannery 
v. Susquehanna Mutual Fire Ins. 
Co., 15 Pa.Co. 185, 7 Kulp 362. 

Buechley Lumber Yards v. Stal¬ 
ler, Com.Pl., 7 Sch.Leg.Reg. 94. 

R.I.—Baus v. Coffey, 165 A. 593, 53 
R.I. 227. 

Tex.— Corpus Juris quoted in Tate v. 
Standard Accident Ins. Co., Civ. 
App., 32 S.W.2d 932, 935. 

3 C.J. p 1072 note 69. 

Nonreceipt of notice by party 

Failure to receive a post card no¬ 
tice upon the rendition of a judg¬ 
ment overruling a motion for re¬ 
hearing, which notice it is the clerk’s 
duty to mail, is no excuse for the 
failure to take such future action 
as may be desired with reference to 
the cause within the time prescribed 
by the statute and rules. 

Tex.—Long v. Martin, 247 S.W. 827, 
112 Tex. 365. 

Statement assuring appeal 

Statement of the supreme court 
that appeal when properly before the 
court would be heard, made in reply 
to letter written by appellant, in per¬ 


son to chief justice, after time for j 
appeal had passed, asking for per- j 
mission to appear before the court i 
and argue right to appeal, was not j 
construable as an assurance that the j 
appeal would be heard in all events 
when appellant presented record be¬ 
fore the supreme court, and did not 
preclude dismissal of appeal for fail¬ 
ure to file it timely. 

Del.—Casey v. Southern Corp., 29 A. 

2d 174, 26 Del.Ch. 447. 

Wrongful refusal of trial court to ex¬ 
tend time 

Where the trial court wrongfully 
refuses to sign an extension allow¬ 
ance, presented in proper form and 
time and after performance of all 
conditions precedent, so that he 
would probably have been compelled 
to sign had mandamus been brought, 
an extension may properly be grant¬ 
ed even after the time for appeal 
has lapsed. 

Mich.—Crombez v. Liogre, 229 N.W. 
419, 249 Mich. 506. 

92. U.S.—Sprague v. Chicago, B. & 
Q. R. Co., C.C.A.Neb., 17 F.2d 768. 

Mo.—Downing v. Lashot, 206 S.W. 

581, 201 Mo.App. 75. 

3 C.J. p 1072 note 68. 

Clerk’s mistake and wrong advice 
to appellant on a question of law 
constitute no defense to a motion to 
dismiss appeal for failure to file in 
time, appellant and his counsel being 
under the duty to know the law. 

Ky.—Vaughn v. Walters, 3 Ky.Op. 
460. 

Matter of courtesy 

Act of clerk in informing counsel 
as to date of any action previously 
taken by court is a matter of cour¬ 
tesy to counsel and was not in per¬ 
formance of an official duty, hence 
clerk acts as agent of counsel and 
any error is responsibility of counsel 
and cannot excuse failure to take 
timely action in any matter required 
by law. 

Neb.—In re Bednar's Estate, 37 N.W. 
2d 195, 151 Neb. 242. 

93. Ind.—Fishback v. Public Service 
Commission of Indiana, 138 N.E. 
346, 193 Ind. 282, rehearing over¬ 
ruled 139 N.E. 449, 193 Ind. 282. 

94. Del.—Casey v. Southern Corp., 
29 A.2d 174, 26 Del.Ch. 447. 
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S’.C.—Hicks v. Wooten, 96 S.E. 107, 
175 N.C. 597. 

Culpable negligence not shown 
Where following trial, court re¬ 
porter informed appellant that she 
had lost or mislaid her stenographic 
notes and all the exhibits, and appel¬ 
lant then failed to move for further 
extension of time in which to appeal 
before previous one had expired, ap¬ 
pellant was not guilty of culpable 
negligence which would preclude 
granting of petition for leave to ap¬ 
peal within one year. 

Ill.—McLean v. Board of Ed. of 
School Dist. No. 54 of St. Clair 
County, 112 N.E.2d 630, 350 Ill. 
App. 209. 

95. U.S.—Cardona v. Quinones, Puer¬ 
to Rico, 36 S.Ct. 346, 240 U.S. 83, 60 
L.Ed. 538. 

The Ruth, C.C.A.N.J., 20 F.2d 
314. 

96. Va.—Hurley v. Bennett, 176 S.E. 
171, 163 Va. 241—New York, P. & 
N. R. Co. v. Bundick, Taylor, Cor¬ 
bin-Handy Co., 122 S.E. 261, 138 
Va. 535. 

3 C.J. p 1048 notes 81, 86, 87. 

Pendency of proceedings in another 
court 

In computing the six months with¬ 
in which an appeal must be taken 
to, or a writ of error from, a circuit 
court of appeals under the act of 
March 3, 1891 § 11, the time of the 
pendency of proceedings for review 
in the supreme court, which were 
dismissed for want of jurisdiction 
cannot be excluded. 

U.S.—Darnell v. Illinois Cent. R. Co., 
Tenn., 206 F. 445, 124 C.C.A. 327. 
Where a writ of certiorari is re¬ 
quired to perfect an appeal, the time 
an application for a writ is pending 
in the appellate court must be de¬ 
ducted. 

Pa.—Platt-Barber Co. v. Groves, 44 
A. 571, 193 Pa. 475. 

97. Cal.—Winchester v. General Cab 
Co., 47 P.2d 1116, 8 C.A.2d 360. 

Ind.—Fort v. White, 108 N.E. 27, 58 
Ind.App. 524. 

Pa.—Nixon v. Nixon, 198 A. 154, 329 
Pa. 256. 

Helfrick v. Hoke Coal Co., Com. 
PL, 7 Sch.Leg.Reg. 144—Buechley 



4A C.J.S. 


§ 458 APPEAL & ERROR 


otherwise. 98 

A party desiring to appeal or sue out a writ of 
error will in many jurisdictions be relieved from the 
operative limitations period as to the taking or per¬ 
fecting of appeals where the delay has been occa¬ 
sioned by fraud, accident, mistake, or some other 
cause beyond his control, and where he himself has 


been without laches," or where the delay was due 
to inadvertence and excusable neglect, rather than to 
culpable negligence."- 5 Where there is a statute 
prescribing the causes and conditions for or under 
which the time may be extended, a party claiming 
an extension by reason of some asserted fraud, ac¬ 
cident, mistake or the like must bring his case with- 


Lumber Yards v. Staller, Com.Pl., 
7 Sch.Leg.Reff. 94. 

RI.—Johnson v. Randall, 92 A. 829. 
S.C.—Rylee v. Marett, 113 S.E. 483, 
121 S.C. 366. 

3 C.J. p 1074 note 73. 

Inadvertence of counsel 

Mere inadvertence of counsel in 
not filing an appeal within the re¬ 
quired time is not “due cause” with¬ 
in the rule authorizing the trial court 
to extend the time for filing an ap¬ 
peal for due cause shown, in the ab¬ 
sence of excuse on the part of coun¬ 
sel, or a showing of hardship to liti¬ 
gant. 

Conn.—FitzSimmons v. International 
Ass’n of Machinists, 7 A.2d 448, 
125 Conn. 490—La Croix v. Dono¬ 
van, 117 A. 1, 97 Conn. 414. 

Mistake in designation of appellant 
Notice of intention to move for 
new trial, filed by the attorney for 
the contesting defendant but by mis¬ 
take reading in favor of the default¬ 
ing defendant, could not be amended 
to read in favor of the contesting de¬ 
fendant, so as to extend the time for 
appeal, and hence an appeal filed 
more than sixty days after judgment 
would be dismissed as not taken in 
time. 

Cal.—Winchester v. General Cab Co., 
47 P.2d 1116, 8 C.A.2d 360. 

Substitution or discharge of attor¬ 
neys 

(1) That a party has substituted 
attorneys after an order of reference 
does not enlarge his rights to re¬ 
view such order after the time for 
appeal, he being present by attorney 
when the order was made. 

N.Y.—In re Shedden, 171 N.Y.S. 150, 
183 App.Div. 837. 

<2) Entry by local counsel into 
military establishment and unfamil¬ 
iarity of foreign counsel with state 
practice and consequent failure to 
docket case and secure writ of error 
in time provided by Rules of Civil 
Procedure constituted no ground for 
waiver of rule over objection. 

Colo.—Wheeler Kelly Hagny Trust 
Co. v. Williamson, 143 P.2d 685, 111 
Colo. 515. 

<3) Where litigant discharged his 
attorney while attorney was engaged 
in preliminary steps to an appeal, 
litigant could not by any affirmative 
act extend time for perfecting his ap¬ 
peal or excuse his failure to appeal. 
Okl.—Femow v. Gubser, 162 P.2d 
529, 196 Okl. 58. 


: 98. Mich.—Great Lakes Realty Corp. 
v. Peters, 57 N.W.2d 901, 336 Mich. 
325—Schmid v. Spier, 299 N.W. 
160, 298 Mich. 499—Carras v. Bunga¬ 
low Sandwich Shoppe Co., 241 N.W. 
230, 257 Mich. 467—Bocinski v. 

Wayne Circuit Judge, 230 N.W. 179, 
250 Mich. 286—Frank v. Union 
Trust Co., 215 N.W. 26, 239 Mich 
646. 

Wis.—In re Trimpey's Estate, 44 N. 
W.2d 308, 257 Wis. 481—In re Loe- 
wenbach's Will, 246 N.W. 332, 210 
Wis. 253. 

3 C.J. p 1074 note 74. 

Illness or incapacity of counsel 

(1) The illness or incapacity of 
counsel to transact legal business, 
domestic affliction, or other circum¬ 
stances making the failure of coun¬ 
sel to act seasonably not unreason¬ 
able, or any other situation making it 
a real hardship upon the litigant to 
suffer through the failure of his 
counsel to act seasonably, are cases 
of “due cause" within the rule au¬ 
thorizing the trial court to extend 
time for filing appeal for due cause 
shown. 

Conn.—La Croix v. Donovan, 117 A. 1, 
97 Conn. 414. 

(2) The court did not abuse its 
discretion in extending the time for 
executors to appeal from an order 
construing the will, where the delay 
was caused by an attorney's illness. 
Wis.—In re Schilling's Will, 237 N.W. 

130, 205 Wis. 279. 

99. Ind.—Tourkow v. Hoover, 108 N. 
E.2d 195, 122 Ind.App. 676—Mc¬ 
Guire v. Review Bd. of Ind. Em¬ 
ployment Sec. Division, 99 N.E.2d 
263, 121 Ind.App. 377. 

Md.—Bauer v. Harman, 155 A* 312, 
161 Md. 131. 

Mass.—Commonwealth v. Rodriquez, 
131 N.E.2d 774, 333 Mass. 501— 
Madden v. Madden, 181 N.E. 771, 
279 Mass. 417—Dondis v. Lash, 178 
N.E. 624, 277 Mass. 477—Weinstein 
v. Miller, 146 N.E. 902, 251 Mass. 
503. 

Mich.—Piggins v. Fellinger, 28 N.W. 

2d 273, 318 Mich. 398. 

N.H.—Beaudoin v. Couture, 98 A.2d 
148, 98 N.H. 272. 

Pa.—Wise v. Borough of Cambridge 
Springs, 104 A. 863, 262 Pa. 139. 

Southwest Philadelphia Plumbing 
Supply v. Catanzaro, Super., 124 A. 
2d 476. 

Com. v. Eckman, 78 Pa.Dist & 
Co. 1, 13 Monroe L.R. 2L 
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I R.I.—Di Benedetto v. Capone, 135 A. 
156, 48 RI. 14—David v. David, 131 
A. 551, 47 R.I. 139—Pino v. Ha- 
bisch, 119 A. 657, 45 R.I. 46—Cohen 
v. Superior Court, 97 A. 794, 39 R.I. 
272—Kenyon v. Hay hurst, 87 A. 
168, 35 R.I. 380. 

S.C.—Sarratt v. Cash, 88 S.E. 259, 
103 S.C. 527. 

3 C.J. p 1073 note 71. 

Insufficiency of funds to perfect ap¬ 
peal 

(1) Appeal would not be dismissed 
because notice of appeal was not 
served within time required by stat¬ 
ute, but appellant would be granted 
leave to appeal, where showing was 
made that appellant did not have 
sufficient funds to perfect appeal 
within statutory time. 

Ill.—Gearty v. L. Fish Furniture Co., 
7 N.E.2d 493, 289 Ill.App. 538. 

(2) During pendency of rule for 
appeal in forma pauperis, the court 
has been held to have power to stay 
the running of the statutory period. 
Pa.—Schrenkeisen v. Kishbaugh, 29 

A. 284, 162 Pa. 45. 

99.5 Ind.—Tourkow v. Hoover, 108 
N.E.2d 195, 122 Ind.App. 676—Mc¬ 
Guire v. Review Bd. of Ind. Em¬ 
ployment Sec. Division, 99 N.E.2d 
263, 121 Ind.App. 377. 

Mo.—Kattering v. Franz, 231 S.W.2d 
148, 360 Mo. 854. 

N.J.—Appeal of Chryssikos, 33 A. 2d 
353, 133 N.J.Eq. 528. 

3 C.J. p 1073 note 71 [a] (2). 
Inadvertence and excusable neglect 
not shown 

(1) In general. 

Wis.—Pick v. Pick, 1 $ N.W.2d 807, 
245 Wis. 496. 

(2) Evidence did not justify per¬ 
mitting defendants to perfect appeal 
which was not perfected within time 
required by rule on ground that de¬ 
fendants' failure to perfect appeal 
promptly was due to inadvertence 
and excusable neglect. 

Cal.—Bardeen v. Langford, 260 P.2d 
1014, 120 C.A.2d 381. 

(3) In proceeding on motion for 
extension of time within which to 
appeal from judgment in probate 
proceeding, wherein movant's serious 
illness and: misunderstanding as to 
which of his attorneys would file no¬ 
tice of appeal were claimed as ex¬ 
cuses for delay, evidence justified de¬ 
nial of relief sought. 

Wis.—In re EannelH's Estate. 63 N. 

, W.2d 108, 266 Wisl 257. 
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in the terms of the statute and show all that is 
thereby required to authorize an extension includ¬ 
ing the element that the fraud, etc. on which he re¬ 
lies is such in nature as to come within some 
authorized ground of extension; 1 and when the 
statutes by their terms apply to specifically named 
courts, their operation will not be extended by con¬ 
struction to affect appeals from courts not named 
therein. 2 

The mistake for which relief may be granted for 
failure to perfect an appeal within the time allowed 
must be a mistake of fact and not one of law. 2 - 5 
On the other hand, in some jurisdictions, sometimes 
by virtue of express statutory provision, a mis¬ 
take of law is a good cause for failure to perfect a 
timely appeal, 2 - 10 providing the action in reliance 
on such mistake is reasonable. 2 - 15 

Leave to appeal . Where the appeal is had pur¬ 
suant to leave or direction of court, appellant's time 
to appeal is not subject to the limitations prevailing 
where the appeal is of right, but is extended until 
the time when leave or direction for appeal is grant¬ 
ed and for such further time thereafter as may be 
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provided; 3 one appealing pursuant to leave cannot, 
however, extend his time for appeal by refraining 
from notifying the adverse party of the order grant¬ 
ing leave to appeal. 4 

Service by mail. Under some statutes it has been 
held that, by serving notice of the order or judg¬ 
ment appealed from by mail, the party serving 
such notice in that manner doubles the time for tak¬ 
ing an appeal, 5 but elsewhere under similar stat¬ 
utes a result to the contrary has been reached. 6 

(3) Reextension and Further Relief 

Under permissive statute, reextensions or further re¬ 
lief beyond the period of the first extension may be 
allowed. 

Under some statutes, the power to relieve is not 
limited to the initial extension or relief granted 
but the court may, for proper cause and upon suffi¬ 
cient application or proof, allow further exten¬ 
sions beyond the time originally set, or give re¬ 
lief from a failure to act within the period as orig¬ 
inally extended. 7 Like the original extension or 
relief, such reextension or further relief is within 
the sound discretion of the court and its determina- 


1. Me.—First Auburn Trust Co. v. 
Baker's Estate, 184 A. 767, 134 Me. 
231. 

Mass.—St. Nicholas Russian Ben. 
Soc. of Salem v. Yaselko, 180 N.E. 
721, 279 Mass. 81—Wiakowicz v. 
Hwalek, 173 N.E. 432, 273 Mass. 
122—Rehrig v. Inman, 155 N.E, 455, 
258 Mass. 431. 

Mich.—Kowalsky v. Marschner, 191 
N.W. 32, 221 Mich. 457. 

Pa.—Wise v. Borough of Cambridge 
Springs, 104 A. 863, 262 Pa. 139. 

Marcus v. Cohen, 94 Pa.Super. 
383. 

R. I.—Fenner v. Morgan, 68 A. 2d 
83, 76 R.I. 101—Needle v. Cohen, 
200 A. 460, 61 R.I. 84—Leach v. 
Teutonio Ins. Co., 92 A. 554. 

S. C.—Wade v. Gore, 151 S.E. 470, 154 
S.C. 262, followed in Wannamaker 
v. Johnson, 159 S.E. 617, 160 S.C. 
157. 

3 C.J. p 1073 note 72. 

Fraud or its equivalent 
An appeal nunc pro tunc will not 
be allowed unless fraud or its equiva¬ 
lent is shown as the cause of the 
failure to take the appeal within the 
statutory time. 

Pa.—Nixon v. Nixon, 198 A. 154, 329 
Pa 256. 

Perin v. Gochnauer, 98 A.2d 755, 
173 Pa Super. 609—Tuttle v. Un¬ 
employment Compensation Bd. of 
Review, 49 A2d 847, 160 Pa.Super. 
46—Higgins v. The Educators—A 
Mutual Accident & Health Ass’n, 24 
A2d 19, 147 Pa.Super. 400. 

Betts v. Stahlnecker, Com.PL, 3 
Lycoming C 0 .L.R. 284—Appeal of 


Altemose, Com.PL, 15 Monroe L.R. 
92—Helfrick v. Hoke Coal Co., Com. 
PL, 7 Sch.Reg. 144—Buechley Lum¬ 
ber Yards v. Staller, Com.Pl., 7 Sch. 
Reg. 94. 

Fraud preventing action 
Pa—In re Kolb’s Estate, 62 PaDist 
& Co. 429. 

Lack of knowledge of final decree 

Ordinarily one duly made a party 
to a suit is put on notice as to pro¬ 
ceedings therein, and cannot complain 
of lack of knowledge of final decree 
after time for appeal, or claim such 
lack of knowledge to constitute "ac¬ 
cident, mistake,” eta, within the in¬ 
tent of the statute. 

R.I.—Cohen v. Superior Court, 97 A. 
794, 39 R.I. 272. 

Person aggrieved 

Under stataute authorizing supreme 
court to grant appeal to party ag¬ 
grieved by decree of probate court 
who from accident, mistake, or un¬ 
foreseen cause has failed to prose¬ 
cute his appeal, petitioner is not re¬ 
quired clearly to establish that he is 
a person aggrieved by the decree in 
order to have any standing. 

R.I.—Kassar v. Ambaragocy, 34 A 
2d 722, 69 R.L 414. 

2. Mass.—Charbonneau v. Guillet, 
179 N.E. 607, 278 Mass. 153—In re 
Martell’s Estate, 177 N.EL 102, 276 
Mass. 174. 

2.5 Ind.—Tourkow v. Hoover, 108 N. 
E.2d 195, 122 Ind.App. 676—Mc¬ 
Guire v. Review Bd. of Ind. Em¬ 
ployment Sec. Division, 99 N.E.2d 
263, 121 Ind.App. 377. 
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Ill.—Schwind v. Forester, 6 N.E.2d 
898, 289 IlLApp. 172. 

Mich.—Moritz v. Callender, 289 N.W. 
126, 291 Mich. 190. 

R.I.—Fenner v. Morgan, 68 A.2d 83, 
76 R.I. 101. 

Miscalculation of appeal time 

A miscalculation of time in appeal 
and other proceedings by a litigant 
or his attorney is a mistake in law 
and is not such a mistake as will au¬ 
thorize allowance of appeal where 
person aggrieved fails to prosecute 
appeal through mistake. 

R. I.—Needle v. Cohen, 200 A 460, 61 

R. L 84—Cook v. Greenlaw, 193 A 
494, 58 R.I. 402. 

2.10 Vt.—In re Corey's Estate, 35 
A.2d 377, 113 Vt. 449. 

2.15 N.H.—Broderick v. Smith, 23 A 
2d 774, 92 N.EL 33. 

3. Ohio.—Harter v. Marsh, 160 N.E. 
614, 118 Ohio St. 145. 

4. N.Y. — Chase v. Ettinger, 172 N.Y. 

S. 745, 185 App.Div. 225. 

5. N.D.—Embden State Bank v. 
Schulze, 193 N.W. 481, 49 N.D. 777 
—More v. Western Grain Co., 153 
N.W. 976, 31 N.D. 369. 

S. C.—Priester v. Priester, 127 S.E. 18, 
131 S.C. 284. 

6. S.D.—Landstad v. McClellan, 173 
N.W. 747, 42 S.D. 263. 

7. Mich.—Michigan Guaranty Corpo¬ 
ration v. Martin, 208 N.W. 697, 234 
Mich. 581—Von Zellen v. Stone, 205 
N.W. 482, 232 Mich. 568. 
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tion will be conclusive in the absence of an abuse of 
discretion. 8 The expiration of the first extension 
does not of itself bar the right to a further exten¬ 
sion thereafter if appellant acts with diligence and 
no laches are imputable to him. 9 

b. By Consent or Waiver by Parties 

As a general rule, extensions by waiver or consent of 
the parties are not permissible; but they are allowed in 
some jurisdictions and, generally, the appellee may by his 
conduct waive, or estop himself to claim, the right to 
move for dismissal. 

Since statutes requiring appeals or proceedings 
in error to be taken and perfected within a cer¬ 
tain time are jurisdictional, the generally accepted 
rule is that the time prescribed thereby cannot be 
extended by agreement or stipulation or by express 
or implied waiver. 10 The fact that judicial ex¬ 
tension of the time to appeal is authorized does not 
confer such power on the parties. 11 

However, in a few jurisdictions the time for tak¬ 


ing or perfecting an appeal may be extended by 
stipulation or agreement of the parties, 12 or may be 
so extended where such agreement is in writing or 
is not denied ; 12 or is in the form of a written stipu¬ 
lation signed and filed by counsel within a time set 
by statute; 14 where consent cannot be obtained 
extension should be sought by appropriate mo¬ 
tion. 15 While an agreement which, because it is 
made orally or for other reasons, is insufficient to 
support a belated appeal is not in itself a basis for 
extension, it is nevertheless to be considered by the 
court in determining whether a judicial extension 
should be granted. 16 

Furthermore, there are cases holding that aside 
from any question of a waiver of the requirement it¬ 
self, as such, appellee or defendant in error may, 
by his acts or conduct, waive his right to object 
that the appeal or proceeding in error has not been 
taken or perfected within the proper time or estop 
himself so to claim. 17 


8. Mich.—Michigan Guaranty Corpo¬ 
ration v. Martin, 20S NW. 697, 234 
Mich. 581—-Von Zellen v. Stone, 205 
N.W. 482, 232 Mich. 568. 

9. Mich.—Michigan Guaranty Corpo¬ 
ration v. Martin, 208 N.W. 697, 234 
Mich. 581. 

After expiration of extended period 
Order extending time to appeal aft¬ 
er expiration of original order ex¬ 
tending time was ineffective. 

Okl.—Jordan v. Unknown Heirs of 
Brower, 274 P.2d 401, 

10. U.S.—Muckelroy v. Baldwin, C. 
C.A.Ark., 70 F.2d 728—Vaughan v. 
American Ins. Co. of Newark, N. J., 
C.C.A.Ga., 15 F.2d 526—Boatmen’s 
Bank v. Atchison, T. & S. F. Ry. 
Co., C.C.A.MO., 2 F.2d 972, certiora¬ 
ri denied 45 S.Ct. 512, 268 U.S. 692, 
69 L.Ed. 1160. 

Ala.—Colbert County v. Tennessee 
Valley Bank, 144 So. 803, 225 Ala. 
632—Boshell v. Phillips, 93 So. 576, 
207 Ala. 628—McKenzie v. Jensen, 
75 So. 939, 200 Ala. 191. 

Fla.—Reed v. Cromer, 98 So. 329, 86 
Fla. 390. 

Ind.—In re Wiles, 195 N.E. 572, 208 
Ind. 271. 

Powers v. Cleveland, C. f C. & St. 
L. Ry. Co., 170 N.E. 107, 96 Ind. 
App. 71—Thompson v. A. J. 
Thompson Stone Co., 144 N.E. 150, 
81 Ind.App. 442. 

Iowa.—Sioux Falls Broadcasting 

Ass’n v. Henry Field Co., 277 N.W. 
284, 224 Iowa 655. 

Mass.—Golden v. Crawshaw, 19 N.E. 
2d 67, 302 Mass. 343—Humphrey 
v. Employers' Liability Assur. 
Corp., 115 N.E. 253, 226 Mass. 143. 
Minn.—McCrank v. McCrank, 59 N.W. 
2d 309, 239 Minn. 488—Weckerling 
v. McNiven Land Co., 42 N.W.2d 


701, 231 Minn. 167—Johnson v. Un¬ 
ion Sav. Bank & Trust Co., 258 N. 
W. 504, 193 Minn. 357—General Mo¬ 
tors Acceptance Corporation v. 
Jobe, 248 N.W. 213, 188 Minn. 598 
—Harcum v. Benson, 160 N.W. 80, 
135 Minn. 23. 

Neb.—State v. Amsberry, 178 N.W. 
822, 104 Neb. 273. 

Nev.—Jasper v. Jewkes, 254 P. 698, 
50 Nev. 153. 

Ohio.—Wells v. Wells, 138 N.E. 71, 
105 Ohio St. 471. 

In re Gausepohl’s Guardianship, 
200 N.E. 520, 51 Ohio App. 261. 

Pa.—Wendland v. Altoona & L. V. 
Elec. Ry. Co., 61 A.2d 776, 163 Pa. 
Super. 457—Von Kaenel v. Unem¬ 
ployment Compensation Bd. of Re¬ 
view, 60 A.2d 586, 163 Pa.Super. 173 
—Corpus Juris Secundum cited in 
Devlin v. Grabler Mfg. Corpora¬ 
tion, Globe Indemnity Co., Inter- 
venor, 30 A.2d 138, 140, 151 Pa. 
Super. 216. 

S.D.—Downs v. Bruce Independent 
School Dist. No. 49 of Brookings 
County, 216 N.W. 949, 52 S.D. 168 
—Keyes v. Baskerville, 170 N.W. 
143, 41 S.D. 214. 

Utah.—Dixie Stockgrowers’ Bank v. 
Washington County, 19 P.2d 388, 
81 Utah 429—Allen v. Garner, 143 
P. 228, 45 Utah 39. 

Wash.—B. F. Hibbard & Co. v. Mor¬ 
ton, 52 P.2d 313, 148 Wash. 569. 
Wis.—In re Fish's Estate, 227 N.W. 
272, 200 Wis. 61. 

Wyo.—Spaugh v. Ross, 263 P. 613, 37 
Wyo. 396. 

3 C.J. p 370 note 34, p 1075 note 78. 

Filing briefs 

A defect in jurisdiction, because 
of failure to take an appeal within 
the prescribed time, cannot be waiv¬ 
ed by the filing of briefs. 
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U.S.—Ross v. White, C.C.A.Tenn., 32 
F.2d 750, certiorari denied 50 S.Ct. 
35, 280 U.S. 584, 74 L.Ed. 633. 

Fla.—Eristavi-Tchitcherine v. Miami 
Beach Federal Savings & Loan 
Ass’n, 16 So.2d 730, 154 Fla. 100. 
Joinder in error does not dispense 
with the time for appeal. 

N.M.—Albuquerque Gun Club v. Mid¬ 
dle Rio Grande Conservancy Dist., 
74 P.2d 67, 42 N.M. 8. 

11. Wis.—In re Fish’s Estate, 227 
N.W. 272, 200 Wis. 61. 

12. Mich.—In re Parker’s Estate, 255 
N.W. 318, 268 Mich. 79. 

S.C.—Wade v. Gore, 151 S.E. 470, 154 
S.C. 262, followed in Wannamaker 
v. Johnson, 159 S.E. 617, 160 S.C. 
157. 

3 C.J. p 370 note 34 [al, p 1074 note 
75. 

Cross appeal 

Citation of cross appellee, already 
in court as appellant invoking its ju¬ 
risdiction, may be waived, not being 
jurisdictional. 

U.S.—Tallassee Power Co. v. Clark, 
C.C.A.Tenn., 77 F.2d 601. 

13. Miss.—Williams v. Meridian 

Light & Ry. Co., 75 So. 59, 114 Miss. 
73. 

3 C.J. p 1074 note 76. 

14. Mich.—MacGregor v. Martin, 213 
N.W. 124, 238 Mich. 186. 

15. S.C.—'Wade v. Gore, 151 S.E. 470, 
154 S.C. 262, followed m Wannama¬ 
ker v. Johnson, 159 S.E. 617, 160 
S.C. 157. 

16. Mich.—Michigan Guaranty Cor¬ 
poration v. Martin, 208 N.W. 697, 
234 Mich. 581. 

17. Ark.—Miners’ Bank of Joplin v. 
Churchill, 245 S.W. 829, 156 Ark. 
191. 
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c. Separate Appeals by Coparties 

Rules prohibiting extensions judicially or by the par¬ 
ties are not applicable to delays by coparties in taking or 
perfecting separate appeals when one party has appealed 
within the time prescribed, such delays being mere non- 
jurisdictional defects. 

The general rule prohibiting extensions of time 
has no application to cases where one of several 
coparties appeals and the others are then required 
to take and perfect their separate appeals within a 
stated time at the risk of being deemed to have 
waived their right by failure to act; in such cases 
the inaction of the coparties is not jurisdictional 
but is a mere default from whose consequences the 
court may relieve by permitting an appeal after the 
time prescribed by the statute has expired. 18 The 
court having acquired jurisdiction by the timely fil¬ 
ing by one party, delays by other coparties are mere 
irregularities of a non jurisdictional character which 
may be waived. 19 


APPEAL & ERROR §§ 458-459 

§ 459. Proceedings in Error after Time for 
Appeal 

Despite lapse of the time fop appeal, review may be 
had by writ of error provided it is an available method 
of questioning the determination involved and provided 
the error proceedings are timely. 

Although the time for taking an appeal has ex¬ 
pired, the case may be brought up on a writ or oth¬ 
er proceeding in error, if the time therefor has not 
expired, and if the case is one which may properly 
be brought up on error, 20 but not otherwise. 21 

Pursuant to this rule, a statute providing that 
where an appeal is dismissed for want of jurisdic¬ 
tion to entertain it, and the court would have ju¬ 
risdiction if the action had come up on writ of 
error, the court shall order the clerk to enter the 
action as pending on writ of error, applies where 
an appeal is dismissed because not taken or per¬ 
fected in time ; 22 but the statute does not of course 
apply where the time for proceeding by writ of 
error has also expired. 23 


Conn.—Milardo v. Branciforte, 143 A. 
525, 108 Conn. 451. 

Mich.—Misner v. Stange, 169 N.W. 
938, 203 Mich. 411. 

N.J.—In re Hathorn’s Will, 97 A. 262, 
94 N.J.Eq. 371. 

N.M.—Noble v. McKinley Land & 
Lumber Co., 232 P. 525. 30 N.M. 
294. 

3 C.J. p 1074 note 77—4 C.J. p 573 
note 47—53 C.J. p 810 note 5. 

Acts or omissions held not to estab¬ 
lish waiver or estoppel 

(1) In general. 

Iowa.—Sioux Falls Broadcasting 
Ass’n v. Henry Field Co., 277 N.W. 
284, 224 Iowa 655. 

3 C.J. p 1074 note 77 [c]. 

(2) That appellees participated aft¬ 
er the filing of an appeal in an ar¬ 
gument regarding what the bill of 
exceptions should contain did not 
estop them from objecting in the 
court of appeals that the appeal was 
not taken in time. 

Md.—Kamps v. Alexander, 104 A. 
427, 133 Md. 198. 

(3) Where a proceeding in error in 
the court of appeals was not com¬ 
menced within the seventy-day lim¬ 
itation provided by statute, the mere 
filing of an answer brief by the de¬ 
fendant in error to comply with the 
rules of the court, when filed after 
the seventy-day period had elapsed, 
did not estop defendant in error to 
question the jurisdiction of the court. 
Ohio.—Albertoni v. Shaffer, 15 Ohio 

App. 55. 

(4) Acceptance of legal and time¬ 
ly service of writ, on appeal of a 
will case, was not a waiver of the 
appeal limitation statute. 


Va.—Witt v. Witt’s Ex’r, 135 S.E. 

681, 146 Va. 256. 

(5) Appeal was dismissible where 
taken over four months after entry 
of judgment, despite claim that de¬ 
lay was caused by reliance on state¬ 
ments of appellees’ counsel that the 
pendency of a bankruptcy proceed¬ 
ing involving appellees acted as a 
restraint on all pending actions. 

U.S.—Muckelroy v. Baldwin, C.C.A. 

Ark., 70 F.2d 728. 

Acts or omissions constituting waiv¬ 
er or estoppel 

(1) Appellee who agreed to a con¬ 
tinuance in appellate court thereby 
waived objection to appellants' claim¬ 
ed failure to perfect appeal within 
statutory time after final judgment. 
Ala.—Ex parte Wilson, 70 So.2d 829, 

37 Ala.App. 492. 

(2) Where an appeal has not been 
perfected in the supreme court with¬ 
in the time provided by the rule pri¬ 
or to the promulgation of the present 
rules, the court has regarded as a 
waiver of the default the failure of 
respondent to move to dismiss until 
after the default had been cured by 
tardy filing of the record. 

Nev.—Henry McCleary Timber Co. v. 

Sewell, 292 P.2d 197. 

(3) After appeal, issue joined, and 
a hearing on the merits, it is too 
late for appellee, after a decision ad¬ 
verse to him, to raise the question 
of the lateness of the appeal. 

Pa.—In re Briggs’ Estate, Orph., 6 

Monroe L.R. 59. 

(4) Other acts or omissions see 3 
C.J. p 1074 note 77 [a], [bj. 
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18. Wis.—American Wrecking Co. v. 
McManus, 183 N.W. 250, 174 Wis. 
300. 

19. Mich.—Misner v. Stange, 176 N. 
W. 417, 208 Mich. 680. 

20. Colo.—Denver v. Rubidge, 116 
P. 1130, 51 Colo. 224. 

Ill.—Sholty v. McIntyre, 26 N.E. 655, 
136 Ill. 33. 

Tex.—In re Dudley’s Estate, Civ.App., 
88 S.W.2d 616, error dismissed— 
Gordon v. McCall, Civ.App., 56 S.W. 
219. 

Sustaining term time appeal as va¬ 
cation appeal 

An appeal prayed and granted in 
term, if not perfected as such, will 
be treated and sustained as a vaca¬ 
tion appeal, where statutory require¬ 
ments for such appeal have been fol¬ 
lowed. 

Ind.—Smith v. Cleveland, C., C. & St. 
L. Ry. Co., 117 N.E. 534, 67 Ind. 
App. 397. 

21. Mo.—Winkler v. Winkler, 199 S. 
W. 981, 273 Mo. 60. 

Tex.—Rankin v. Lowrance, Civ.App., 
160 S.W.2d 567, error refused. 

3 C.J. p 1075 note 80. 

22. Colo.—Roseberry v. Valley Bldg., 
etc.. Assoc., 83 P. 637, 35 Colo. 132 
—Best v. Rocky Mountain Nat. 
Bank, 73 P. 845, 31 Colo. 474—Colo¬ 
rado Springs Live Stock Co. v. God¬ 
ding, 36 P. 884, 20 Colo. 71. 

Roseberry v. Valley Bldg., etc.. 
Assoc., 68 P. 1063, 17 Colo.App. 448. 

23. Colo.—Johnston v. Eagle Ore 
Sampling Co., 103 P. 294, 46 Colo. 
182. 



§§ 460-461 APPEAL & ERROR 

§ 460. Suspensive and Devolutive Appeals 

Suspensive and devolutive appeals are to be taken 
within the time limited therefor subject to any operative 
and valid suspensions of the limitation and to the rule 
that an appeal, although filed too late as a suspensive 
appeal, may nevertheless serve as a devolutive appeal. 

In Louisiana an appeal taken too late to operate 
as a suspensive appeal may, in a proper case, be 
sustained as a devolutive appeal ; 24 the suspensive 
appeal as such must, however, be dismissed if taken 
or perfected beyond the statutory time , 25 unless 
there are facts operating as a suspension of the 
period , 26 as must a devolutive appeal if not sought 

6. Premature Appeal or ( 

§ 461. In General 

a. Prematurity as ground for dismissal 

b. Unavailability of objection 

a. Prematurity as Ground for Dismissal 

Ordinarily an appeal or other proceeding for review is 
to be dismissed as premature when it is taken before the 
time fixed by law when an appeal may first be taken. 


4A C.J.S. 

within the longer time allowed for that character 
of review . 27 

A suspension of the time for a suspensive appeal 
does not interfere with the running of the time for 
a devolutive appeal 28 nor do acts, which if regular 
and valid would suspend the time for a suspensive 
appeal, so operate where they are invalid or irregu¬ 
lar . 29 

An agreement of the parties that no appeal shall 
be taken after a specified time does not bar a devolu¬ 
tive appeal taken after such time which is a mere 
continuation of a suspensive appeal taken within 
the time limited . 30 

rHER Proceeding for Review 

As a general rule, except in the case of mere ir¬ 
regularity not resulting in prejudice, an appeal or 
proceeding in error taken or commenced before the 
right to take or commence the same has accrued is 
premature and will be dismissed for want of juris¬ 
diction , 31 unless there is a statutory provision which 


24. La.—Dan tone v. Dantone, 89 So. 
2d 149, 230 La. 632—Brinkman v. 
Succession of Posey, 79 So. 540, 143 
La. 924. 

Courvelle v. Eckart, App., 49 So. 
2d 658, rehearing: refused 50 So.2d 
325. 

3 C.J. p 1075 note 83. 

25. La-—State ex rel. Durieu v. New 
Orleans Land Co., 8 La.App. 249. 

26. La.—Rosenthal-Brown Fur Co. 
v. Jones-Frere Fur Co., 163 So. 251, 
157 La. 887. 

27. La.—Warren v. Malvina Realty 
Co., 151 So. 906, 178 La. 495. 

Sentilles v. Frey Bros., App., 161 
So. 334—Scott v. Daubert, App., 
159 So. 137. 

28. La.—Warren v. Malvina Realty 
Co., 151 So. 906, 178 La. 495. 

29. La.—Borah v. Dussel, 95 So. 399, 
153 La. 54. 

30. La.—Watson v. Schmidt, 136 So. 
99, 173 La. 92. 

31. Ala.—Thurlow v. Berry, 25 So. 
2d 726, 247 Ala. 631. 

Ariz.—Consolidated Stage Co. v. Cor¬ 
poration Commission, 182 P.2d 937, 
66 Ariz. 75. 

Cal.—In re Lopus’ Estate, 86 F.2d 
818, 12 C.2d 651—Supple v. Lucken- 
bach, 84 P.2d 52, 12 C.2d 319—How¬ 
land v. Howland, 77 P.2d 475, 11 C. 
2d 20—Hollar v. Saline Products, 
43 P.2d 273, 3 C.2d 80—Grass Val¬ 
ley Boundary Mines Co. v. Slye, 12 
P.2d 443. 

Colo.—Leach v. Manhart, 113 BJ2d 
1002, 108 Colo. 71. 

Ga.—Drake v. Drake, 184 S.E. 699, 


181 Ga. 844—Hooks v. Prince, 156 
S.E. 683, 171 Ga. 688—Whitton v. 
Barrow, 124 S.E. 874, 159 Ga 57 
—Womack v. Baker, 123 S.E. 209, 
158 Ga. 249—Bass Foundry & Ma¬ 
chine Co. v. Miller, 113 S.E. 1, 153 
Ga 764—MacDonell v. South Geor¬ 
gia Live Stock Corporation, 110 S. 
E. 227, 152 Ga. 475—Georgia Ry. 
& Power Co. v. Kelly, 105 S.E. 300, 
150 Ga 698, conformed to 105 S.E. 
638, 26 GaApp. 115. 

Wade v. Penn, 75 S.E.2d 845, 88 
GaApp. 20—Cuttino v. Mimms, 75 
S.E2d 212, 87 GaApp. 643—Mercer 
v. Shiver, 60 S.E2d 263, 81 GaApp. 
815—R. S. Evans, Atlanta, Inc. v. 
Dykes, 53 S.E. 2d 194, 79 GaApp. 
130—Webb v. Prince, 9 S.E.2d 675, 
62 GaApp. 749—Mims v. Goette, 
157 S.E. 262, 42 GaApp. 625- 
Warm Springs Banking Co. v. Rieh- 
le, 146 S.E. 646, 39 GaApp. 288— 
Bateman v. Wm. Gamble & Co., 138 
S.E. 255, 36 GaApp. 782—Hendricks 
v. Tyson, 103 S.E 740, 25 GaApp. 
418. 

Idaho.—Goade v. Gossett, 204 P. 670, 
35 Idaho 84. 

Kan.—Cow Creek Val. Flood Preven¬ 
tion Ass’n v. City of Hutchinson, 
181 P.2d 320, 163 Kan. 261. 

Ky.—Dean v. Stillwell, 145 S.W.2d 
830, 284 Ky. 639—Mann v. Hum¬ 
phrey's Adm’x, 102 S.W.2d 342, 267 
Ky. 406—Sizemore v. Hunter, 269 S. 
W. 542, 207 Ky. 453. 

Me.—Augusta Trust Co. v. Glidden, 
175 A. 912, 133 Me. 241—Klopot v. 
Scuik, 162 A. 782, 131 Me. 499. 

Md.—Hayden v. Walker, 117 A.2d 109, 
208 Md. 114. 


Mich.—Corpus Juris Secundum cited 
in Brown v. Adler, 276 N.W. 442. 
443, 282 Mich. 264. 

Miss.—Craig v. Barber Bros. Con¬ 
tracting Co., 199 So. 270, 190 Miss. 
182. 

Mo.—Segall v. Garlichs, 281 S.W. 
693, 313 Mo. 406—McFarland v. 
O’Reilly, 272 S.W. 692, 308 Mo. 322. 

Hance v. St. Louis-San Francis¬ 
co Ry. Co., App., 283 S.W.2d 879— 
Rice v. Hawley, 203 S.W.2d 158, 239> 
Mo.App. 901. 

N.J.—Scott v. Stewart, 67 A.2d 171, 2 
N.J. 508. 

Hygrade Cut Fabric Co. v. TJ. S. 
Stores Corporation, 144 A. 605, 105. 
N.J.Law 324. 

N.Y.—Stock v. Mann, 251 N.Y.S. 465, 
233 App.Div. 18. 

N.C.—Pemberton v. Lewis, 90 S.E.2d 
245, 243 N.C. 188—Peace v. City of 
High Point, 73 S.E.2d 561, 236 N.C. 
619—Yadkin County v. City of 
High Point, 13 S.E.2d 71, 219 N.C. 
94—Cody v. Hovey, 5 S.E. 2d 165, 
216 N.C. 391—Bank of Montgomery 
v. McCraw, 166 S.E. 790, 203 N.C. 
860—Brown v. E. H. Clement Co-.* 
166 S.E 515, 203 N.C. 508—Smith v. 
Matthews, 165 S.E 350, 203 N.C. 
218—Revis v. Ramsey, 164 S.E. 
358, 262 N.C. 815—Norfolk Nat. 
Bank of Commerce v. Simmons, 160* 
S.E 758, 201 N.C. 830—State Plant¬ 
ers* Bank & Trust Co. v. White¬ 
hurst, 160 iS.E. 757, 201 N.C. 504, 
followed in Federal Reserve Bank, 
of Richmond y. Meadows, 160 S.E. 
.757, 20.1 N.C. 832-r—Morris v. Cleve, 
139 S.E 230, 194 N.C. 202—North 
Carolina Corporation, Commission 
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prohibits a dismissal for that reason , 32 or an 
agreement of the parties 33 to the contrary. The 
mere fact that appellant was misled into believ¬ 
ing the pertinent act or fact constituting a basis for 
appealability to exist does not avoid the effect of 
premature appeal when he could have ascertained 
the truth upon proper inquiry ; 34 nor does the fact 
that thereafter such act was done or such fact oc¬ 
curred . 35 


Whether or not an appeal or proceeding in error 
is premature depends, of course, on the local stat¬ 
ute, and the rules are not the same in all jurisdic¬ 
tions or with reference to all courts, proceedings, or 
questions in some jurisdictions. The rule has been 
applied, for example, in different jurisdictions, to 
appeals or proceedings in error which are taken 
or commenced before there is a final or appealable 
judgment, order, or decree , 36 as where the appeal 


v. Harnett County Trust Co. f 136 
S.E. 732, 193 N.C. 834—Watts v. 
Staton, 131 S.E. 567, 191 N.C. 215. 
Or.—Mars ton v. Marston, 210 P.2d 
832, 187 Or. 243—Haberly v. Farm¬ 
ers' Mut. Fire Relief Ass'n, 287 P. 
222, 135 Or. 32. 

Pa.—Roth v. Columbia Distributing 
Co., of Allentown, 89 A.2d 825, 371 
Pa. 297—United Electrical Radio 
and Mach. Workers of America v. 
Sherman, 41 A.2d 860, 352 Pa. 133 
—Vaughn v. Love, 188 A. 299, 324 
Pa. 276, 107 A.L.R. 1336—Miller v. 
Myers, 146 A. 538, 297 Pa. 197. 

R. I.—Chase v. U. S. Fidelity & Guar¬ 
anty Co., 42 A.2d 488, 71 R.I. 81- 
In re James’ Estate, 11 A.2d 295, 64 
R.I. 158—Daniels v. Aharonian, 200 
A. 957, 61 R.I. 211. 

S. C.—Clark v. Dunbar, 91 S.E. 323, 
106 S.C. 423. 

Tex.—Liz Mar Plantation Co. v. 

Whitfill, Civ.App., 224 S.W. 1118. 
Utah.—Thornton v. Evans, 185 P. 
454, 55 Utah 268. 

Va.—Boatright v. Litz, 100 S.E. 547, 
125 Va. 613. 

Wis.—White v. Tillotson, 42 N.W.2d 
283, 256 Wis. 574. 

3 C.J. p 1075 note 84—4 C.J. p 571 
note 2. 

Reviewability of decision as depend¬ 
ent on finality see supra §§ 92-108. 
Gross bill of exceptions 
Where the main bill of exceptions 
in a case must be dismissed as pre¬ 
mature, the cross bill must likewise 
be dismissed. 

Ga.—Gaulding v. Gaulding, 74 S.E. 2d 
9, 209 Ga. 456—Perdue v. Ander¬ 
son, 73 S.E. 1050, 137 Ga. 512. 

Premature appeal in probate as mere 
Irregularity 

Appeal from probate court will not 
be dismissed because it was entered 
in the superior court prematurely. 
Mass.—Reardon v. Cummings, 83 N. 
E. 361, 197 Mass. 128. 

Want of jurisdiction absolute 
Want of jurisdiction in the su¬ 
preme court over premature appeal 
is absolute, and the defect cannot be 
waived since consent cannot confer 
jurisdiction. 

Cal.—Phillips v. Phillips, 264 P.2d 
926, 41 C.2d 869. 

Writ of error before expiration of 
time for appeal 

A writ of error to a judgment on 
an award of arbitrators,- issued and 


delivered before the expiration of 
the time allowed for appeal, is im¬ 
provident. 

Pa.—Robinson v. Rulkly, 5 Rawle 
227—Frantz v. Kaser, 3 Serg. & R 
395. 

32. S.D.—Bradshaw v. Brady, 161 N. 
W. 195, 38 S.D. 279. 

3 C.J. p 1076 note 85. 

Operation and effect of statute 

(1) Where the statute prescribes 
certain circumstances under which 
an appeal, although prematurely tak¬ 
en, shall be considered, or provides 
alternative times within which the 
appeal may be taken, a case must 
come within the terms and condi¬ 
tions of the statute to escape dis¬ 
missal for prematurity. 

Iowa.—Spear v. Spear, 206 N.W. 102, 
200 Iowa 1222. 

(2) Acts (1909) p 191 c 205, pro¬ 
viding that notice of appeal shall not 
be held insufficient because served 
before the clerk of the trial court has 
spread the judgment entry upon the 
record, if it shall appear that such 
entry has been made in proper form 
before the appellant’s abstract was 
filed in the office of the clerk of the 
supreme court, has been held not ap¬ 
plicable to cases in which the right 
of appeal was gone by reason of 
lapse of time when the act became a 
law. 

Iowa.—Ford v. Lenander, 123 N.W. 
746, 145 Iowa 106. 

(3) Where appeal was taken after 
entry of directed verdict and an or- 

I der overruling motion for new trial 
but before judgment on verdict was 
entered, appellate court, under Rule 
2-3, 1943 Revised Rules of the Ap¬ 
pellate Court, suspended considers^ 
tion of appeal until such time as cir¬ 
cuit court finally disposed of issues 
involved by entry of an appropriate 
judgment and ordered the clerk of 
circuit court to certify a copy of 
such judgment when entered to clerk 
of appellate court to become a part 
of transcript of record on appeal. 
Ind.—Ax v. Schloot, 64 N.E.2d 31. 

33. Md.—Kendall Lumber Co. v. 
State, 103 A. 141, 132 Md. 93. 

Appeal contrary to agreement 
An appeal from orders overruling 
appellant’s motions to set aside trial 
court's finding and judgment that no 
accord or settlement was reached be¬ 
tween parties with respect to busi- 
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ness of firm in which they were in¬ 
terested, as alleged in appellee’s pe¬ 
tition to recover property obtained 
by defendant in alleged violation of 
such accord and settlement, was pre¬ 
mature as attempted intermediate 
appeal before rendition of final judg¬ 
ment at conclusion of general ac¬ 
counting ordered by trial court, con¬ 
trary to parties’ agreement at pre¬ 
trial conference as to action to be 
taken by court on stipulated facts. 
Kan.—Andersen v. Andersen, 249 P. 
2d 686, 173 Kan. 467. 

34. Cal.—In re Pearson, 50 P. 929, 

119 C. 27. 

Worth v. Witt, 216 P. 90, 62 C.A. 
134. 

35. Cal.—Worth v. Witt, supra. 

36. U.S.—Evans v. New Haven 
Bank, N. B. A., C.C.A.Conn., 72 F. 
2d 664. 

Ark.—Renner v. Progressive Life 
Ins. Co., 88 S.W.2d 57, 191 Ark. 
836. 

Cal.—Crofoot v. Crofoot, 283 P.2d 
283, 132 C.A.2d 794—Kennedy v. 
Kennedy, 279 P.2d 759, 130 C.A.2d 
785—Elbert, Limited v. Federated 
Income Properties, 261 P.2d 743, 

120 C.A„2d 194—Madsen v. Turlock 
Irr. Dist., 133 P.2d 416, 56 C.A.2d 
742. 

Colo.—Schtul v. Christ, 287 P.2d 661, 
132 Colo. 293. 

D.C.—Mellon v. Mertz, 30 F.2d 311, 
58 App.D.C. 302. 

Fla.—National Sur. Corp. v. Grain, 
57 So.2d 457. 

Ga.—Hall v. Hall, 94 S.E.2d 723, 212 
Ga, 626—Stanton v. Stanton, 93 S. 
E.2d 770, 212 Ga. 503—Blakemore 
v. Blakemore, 93 S.E.2d 718, 212 
Ga. 464—Grogan v. Bank of Ac- 
worth, 93 S.E.2d 569, 212 Ga. 421 
—Duke v. Wilder, 92 S.E.2d 349, 
212 Ga. 411—McCallum v. Bryant, 
92 S.E.2d 531, 212 Ga. 348—Sand¬ 
ers v. Sanders, 91 S.E. 2d 604, 212 
Ga. 244—Mavity v. Associated Dis¬ 
count Corp., 86 S.E.2d 325, 211 Ga. 
471—Bedingfleld v. Parkerson, 86 
S.E.2d 215, 211 Ga. 386—Akers Mo¬ 
tor Lines v. Cook, 83 S.E.2d 596, 
211 Ga. 23—Uhl v. Warner Robins 
Home Builders Corp., 78 S.E.2d 510, 
210 Ga. 165—Gaulding v. Gaulding, 
74 S.E.2d 9, 209 Ga. 456—Price v. 
Stewart, 72 S.E.2d 459, 209 Ga. 339 
—Crews v. Crews, 61 S.E.2d 144, 
207 Ga. 273—Refuse v. Hogan, 38 



§ 461 APPEAL & ERROR 


S.E.2d 417, 200 Ga. 817—Smith v. 
Barksdale. 35 S.E.2d 149, 199 Ga. 
723—Albany Federal Savings & 
Loan Ass’n v. Henderson, 31 S.E.2d 
20, 198 Ga. 116—Beavers v. Wil¬ 
liams, 28 S.E.2d 254, 197 Ga. 9— 
Davis v. Trust Co. of Georgia, 22 
S.E.2d 837, 194 Ga. 843—Bagley v. 
Bagley, 20 S.E.2d 760, 194 Ga. 154 
—Upshaw v. Ragsdale, 14 S.E.2d 
486, 192 Ga, 11—Peyton v. Rylee, 
H S.E.2d 195, 191 Ga, 40—Frankel 
v. Miami Butterine Co., 194 S.E. 
503, 1S5 Ga, 284—A. C. Alexander 
Lumber Co. v. Bagley, 191 S.E. 446, 
1S4 Ga. 352—Byrd v. Equitable 
Life Assur. Soc. of U. S., 190 S.E. 
584, 184 Ga. 178—Gilbert v. Tip- 
pens, 188 S.E. 699, 183 Ga. 497- 
Bates v. Weaver, 88 S.E. 986, 145 
Ga, 241. 

Rushin v. Winecoff, 94 S.E. 2d 
755, 94 Ga.App. 413—Thornton v. 
Courvoisier, 81 S.E.2d 842, 90 Ga. 
App. 26—Shetzen v. C. G. Ay cock 
Realty Co., 77 S.E.2d 554, 88 Ga, 
App. 710—Aiken v. State Farm 
Mut. Auto. Ins. Co., 76 S.E.2d 141, 
88 Ga.App. 131—Personal Credit 
Corp. v. Gold wire, 76 S.E.2d 129, 
88 GaApp. 125—-Wade v. Penn, 75 
S.E.2d 845, 88 Ga.App. 20—Butler 
v. Rich’s, Inc., 57 S.E.2d 710, 81 Ga. 
App. 20—Krasner v. Crosswell, 49 
S.E.2d 771, 77 Ga.App. 697—City 
of Summerville v. Georgia Power 
Co., 41 S.E.2d 911, 75 Ga.App. 91- 
Carver v. Bone, 37 S.E.2d 371, 73 
Ga.App. 550—Booker v. Harris, 33 
S.E.2d 383, 72 GaApp. 147—Webb 
v. Prince, 9 S.E.2d 675, 62 GaApp. 
749—Pan-American Life Ins. Co. 
v. Rylee, 7 S.E.2d 610, 61 GaApp. 
757—Phillips v. Cuthbert Gin Co., 
179 S.E. 774, 51 GaApp. 149— 

Lynch v. Nations, 173 S.E. 203, 48 
GaApp. 549—Warm Springs Bank¬ 
ing Co. v. Riehle, 146 S.E. 646, 39 
Ga App. 288—American Agr. Chem¬ 
ical Co. v. Bank of Madison, 128 
S.E. 208, 34 GaApp. 62—Williams 
v. Chambers, 122 S.E. 97, 31 Ga. 
App. 807—Smith v. Leverette, 89 
S.E. 1094, 18 GaApp. 582. 

Ind.—Universal Credit Co. v. Col¬ 
lier, 15 N.E.2d 752, 105 Ind.App. 
483. 

Kan.—In re Hartley’s Estate, 80 P.2d 
1, 148 Kan. 82, 116 A.L.R. 906. 

La—Haas v. Buck, 162 So. 181, 182 
La. 566. 

Clement v. Pointe Coupee Parish 
School Bd., App. ? 75 So.2d 890— 
Poole v. Home Ins. Co., App., 71 
So.2d 416—Simeon v. Board of 
Levee Com’rs of Orleans Levee 
Dist., 124 So. 853, 12 LaApp. 21. 

Me.—Augusta Trust Co. v. Glidden, 
175 A. 912,133 Me. 241. 

Md.—State for Use of Bohon v. Feld- 
stein, 113 A.2d 100, 207 Md. 20— 
Commonwealth of Pa., for Use of 
Warren v. Warren, 105 A.2d 488, 
204 Md. 467—Tilghman v. Frazer, 
79 A.2d 535, 197 Md. 478—Key¬ 
stone Engineering Corp. v. Sutter, 


78 A.2d 191, 196 Md. 620—Snyder 
v. Cearfoss, 46 A.2d 607, 186 Md. 
360—Kendall Lumber Co. v. State, 
103 A. 141, 132 Md. 93—Warfield v. 
Valentine, 101 A. 543, 130 Md. 587 
—Maryland, D. & V. Ry. Co. v. 
Johnson, 99 A. 600, 129 Md. 412. 

Mass.—Klier v. Building Inspector 
of Lawrence, 128 N.E.Sd 781, 333 
Mass. Ill—Kurhan v. Green, 29 
N.E.2d 191, 302 Mass. 601. 

Mich.—Garbarino v. Lee C. Miller 
Co., 48 N.W.2d 217, 330 Mich. 688 
—Corpus Juris Secundum quoted 
at length in Brown v. Adler, 276 N. 
W. 442, 443, 282 Mich. 264—Back¬ 
us v. Trumbull Motor Car Co., 160 
N.W. 546, 194 Mich. 199. 

Mo.—State ex rel. State Highway 
Commission v. Hammel, 290 S.W. 
2d 113—Flynn v. First Nat. Safe 
Deposit Co., 284 S.W.2d 593—Tuck¬ 
er v. Miller, 253 S.W.2d 821, 363 
Mo. 820—Wicker v. Knox Glass 
Associates, 242 S.W.2d 566, 362 

Mo. 614—Mitchell v. Johnston, 241 
S.W.2d 902—Farmers Mut. Hail 
Ins. Co. v. Garnand, 238 S.W.2d 
437—Deeds v. Foster, 235 S.W.2d 
262—Rippeto v. Thompson, 216 S. 
W.2d 505, 358 Mo. 721—Evans v. 
Barham, 184 S.W.2d 424—W. A. 
Ross Const. Co. v. Chiles, 130 S.W. 
2d 524, 344 Mo. 1084—McFall v. 
Murray, 117 S.W.2d 330, 342 Mo. 
737. 

Hahn v. Hahn, 287 S.W.2d 337, 
rehearing and transfer denied 287 
S.W.2d 960, appeal transferred, see, 
Sup., 297 S.W.2d 559—Edwards v. 
Sittner, App., 206 S.W.2d 578 — 
Nokes v. Nokes, App., 8 S.W.2d 879. 

N.J.—Kuzma v. Millinery Workers 
Union Local No. 24, 91 A.2d 108, 21 
N.J. Super. 166. 

Hygrade Cut Fabric Co. v. U. 
S. Stores Corporation, 144 A. 605, 
105 N.J.Law 324. 

N.C.—Perry v. Doub, 90 S.E.2d 239, 
243 N.C. 173—White v. Keller, 86 
S.E.2d 795, 242 N.C. 97—Muse v. 
Muse, 66 S.E.2d 689, 234 N.C. 205 
—Bakami Const. & Engineering Co. 
v. Thomas, 53 S.E.2d 519, 230 N.C. 
516—McKinney v. Dill, 46 S.E.2d 
313, 228 N.C. 539—State v. Clarke, 
24 S.E.2d 619, 222 N.C. 744—Haw¬ 
ley v. Powell, 24 S.E.2d 523, 222 
N.C. 713—Sanderson v. AStna Life 
Ins. Co., 10 S.E.2d 802, 218 N.C. 270 
—Smith v. Matthews, 165 S.E. 350, 
203 N.C. 218—Gouge v. Bennett, 81 
S.E. 1065, 166 N.C. 238. 

Pa.—Sniderman v. Nerone, 9 A.2d 
335, 336 Pa. 305—Pyles v. Bosler, 
170 A. 897, 313 Pa, 548—Miller v. 
Myers, 146 A. 538, 297 Pa, 197— 
Steel v. Levy, 127 A. 766, 282 Pa- 
338. 

Dieter v. Citizens' Nat. Bank, 56 
PaSuper. 389. 

K.I.—De Prete v. Farm Bureau Mut. 
Auto. Ins. Co., Ill A.2d 837—Chase 
v. U. S. Fidelity & Guaranty Co., 
42 A.2d 488, 71 R.I. 8U 
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Tex.—Hubbard v. Tallal, 92 S.W.2d 
1022, 127 Tex. 242. 

Utah.—Ketchum Coal Co. v. District 
Court of Carbon County, 159 P. 737, 
48 Utah 343, 4 A.L.R. 619. 

Wis.—Elmergreen v. Kern, 182 N.W. 

947, 174 Wis. 622. 

3 C.J. p 1076 note 87. 

Absence of record showing* of final 
judgment 

Where the record shows a verdict 
in the trial court, a motion for a 
new trial excepting thereto, a bill 
of exceptions to the overruling of 
motion for new trial is not prema¬ 
ture, on the ground that as there is 
no record of the judgment on the 
verdict the verdict fails to show a 
final judgment. 

Ga—Avery & Co. v. Sorrell, 104 S.E. 
26, 25 GaApp. 641. 

Examination before trial 

When a proper order for examina¬ 
tion of adverse party before trial has 
been made on sufficient affidavit ap¬ 
peal therefrom is premature, and 
will be dismissed, although the re¬ 
viewing court may, in its discretion, 
consider such an appeal on its mer¬ 
its. 

N.C.—Tillis v. Calvine Cotton Mills, 
Inc., 76 S.E.2d 376, 238 N.C. 124- 
Fox v. Yarborough, 35 S.E.2d 885, 
225 N.C. 606—Knight v. Little, 9 
S.E.2d 377, 217 N.C. 681—Douglas 
v. Buchanan, 191 S.E. 736, 211 N.C. 
664—Bohannon v. Wachovia Bank 
& Trust Co., 188 S.E. 390, 210 N.C. 
679—Johnson v. Harriett Mills, 144 
S.E. 534, 196 N.C. 93—Abbitt v. 
Gregory, 144 S.E. 297, 196 N.C. 9 
—Whitehurst v. Hinton, 113 S.E. 
500, 184 N.C. 11. 

Judgment merely advisory 

Pa.—Rothermel v. Rothermel, 27 A. 

2d 33, 345 Pa. 139. 

Minute order 

Cal.—Sproul v. Cuddy, 263 P.2d 92, 
121 C.A.2d 197. 

Bemand for further proceedings 

(1) Where an auditor overrules 
general and special demurrer to pe¬ 
tition and reports finding to judge, 
and exceptions of law thereto are 
overruled, and the case is recommit¬ 
ted to auditor for trial, writ of error 
assigning error on overruling of ex¬ 
ceptions to auditor’s report is dis- 
missible as premature in absence of 
exception to final judgment. 

Ga.—Elder v. Phillips, 199 S.E. 330, 
58 Ga.App. 717. 

(2) An appeal from superior court 
judgment affirming judgment on the 
pleadings rendered in municipal 
court, to the effect that plaintiffs 
were entitled to recover of defendant 
a certain sum with interest, with 
modification that an issue as to’ 
amount of recovery should have been 
submitted to jury, and remanding 
case to municipal court for submis¬ 
sion of such issue, was premature 
and would be dismissed. 
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is fragmentary 36 - 3 or only disposes of part of the 
cause or issues involved . 3610 

In addition, the general rule has been applied 
to appeals or proceedings in error taken before 
the actual rendition, or in some jurisdictions before 
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the entry, or signing, of the judgment, order, or de¬ 
cree , 37 from a judgment or order entered by the 
judge in the exercise of his discretionary power , 37 5 
or in some jurisdictions, while a motion for a new 
trial or rehearing , 35 or a motion to vacate or modi- 


N.C.—Carolina Transportation & 
Distributing Co. v. American Al¬ 
liance Ins. Co., 194 S.E. 88, 212 N. 
C. 665. 

Supplemental decree 

Where trial court in action by pri¬ 
vate citizens to enjoin zoning law 
violation did not award attorney's 
fees by original decree, but did so 
by supplemental decree, an appeal 
from original decree questioning va¬ 
lidity of statutory provisions con¬ 
cerning award of attorney’s fees 
would have been premature, and 
question was properly raised on ap¬ 
peal from supplemental decree. 

Ill.—Pasfield v. Donovan, 131 N.E.2d 
504, 7 Ill.2d 563. 

When, appeal permitted before final 
judgment 

It is only when judgment or order 
puts an end to action or may put 
an end to it, or has the effect to de¬ 
prive party complaining of some sub¬ 
stantial right or will seriously im¬ 
pair such right if the error is not 
corrected at once and before final 
hearing, that an appeal lies before 
final judgment. 

N.C.—Johnson v. Pilot Life Ins. Co., 
1 S.E.2d 381, 215 N.C. 120. 

36.5 N.C.—Rogers v. Brantley, 94 S. 
E.2d 896, 244 N.C. 744—Cox v. 

Shaw, 90 S.E.2d 327, 243 N.C. 191 
—Ingle v. McCurry, 89 S.E.2d 745, 
243 N.C. 65—Perkins v. Sykes, 57 
S.E.2d 645, 231 N.C. 488—White¬ 
hurst v. Hinton, 21 S.E.2d 874, 222 
N.C. 85—Johnson v. Pilot Life Ins. 
Co., 1 S.E.2d 381, 215 N.C. 120. 
Definition of “fragmentary appeal” 
“Fragmentary appeal’* is one 
which seeks to bring up only a part 
of the case, leaving other parts of it 
unsettled. 

N.C.—Cole v. Farmers Bank & Trust 
Co., 20 S.E.2d 54, 221 N.C. 249. 

36.10 Cal.—Woodhouse v. Pacific 
Elec. Ry. Co., 245 P.2d 701, 112 C.A. 
2d 22. 

Colo.—Hudler ▼. New Red Top Val¬ 
ley Ditch Co., 217 P.2d 613, 121 
Colo. 489. 

Ga.—Refuse v. Hogan, 38 S.E.2d 417, 
200 Ga. 711—Johnson v. Henry & 
Co., 174 S.E. 140, 178 Ga. 542. 

Mo.—-Coots v. Payton, 280 S.W.2d 
47—Weir v. Brune, 256 S.W.2d 810. 

Graham v. Bottorff, App., 240 S. 
W.2d 191. 

R.I.—De Prete v. Farm Bureau Mut. 
Auto. Ins. Co., R.I., 111 A.2d 837. 

37. Arizi—Consolidated Stage Co. v. 
Corporation Commission, 182 P.2d 
937, 66 Arfe. 75—Ferguson v. 6off, 


50 P.2d 20, 46 Ariz. 260—De Mund 
v. Benson, 255 P. 995, 32 Ariz. 99 
Cal.—Supple v. Luckenbach, 84 P.2d 
52, 12 C.2d 319—Aspegren & Co. v ! 
Sherwood, Swan & Co., 250 P 400, , 
199 C. 532. 

Young v. Briggs, 61 P.2d 1223, 17 
C.A 2d 338. 

Fla.— Corpus Juris Secundum cited j 

in Wells v. State. 38 So.2d 464, 465 
—Corpus Juris Secundum cited in 
Winn & Lovett Grocery Co. v. 
Luke, 24 So.2d 310, 311, 156 Fla. 
638. 

Ga.—Heaton v. Haisten, 85 S.E. 765, 
143 Ga. 589. 

McMurray v. Wallis, 88 SE.2d 
160, 92 Ga.App. 199—Hall v. 

Meacham, 138 S.E. 255, 36 Ga.App. 
777. 

Idaho.—Stout v. Cunningham, 189 P. 
1107, 33 Idaho 83—Athey v. Oregon 
Short Line R. Co., 165 P. 1116. 30 
Idaho 318—Yeomans v. Lamberton, 
162 P. 674, 29 Idaho 801—Santti v. 
Hartman, 161 P. 249, 29 Idaho 490. 
Ind.—Coleman v. New York, C. & St. 
L. R. Co., 96 N.E.2d 122—Crouse v. 
Loehr, App., 182 N.E. 272. 

La.—Greene v. Baynard, 193 So. 690, 
194 La. 409. 

Frazier v. Muse, App., 88 So.2d 
729—Fidelity & Cas. Co. of N. Y. v. 
Callicott, App., 88 So.2d 724—Fi¬ 
delity & Cas. Co. of N. Y. v. Cal¬ 
licott, App., 83 So.2d 671—Busby 
v. Osborne, App., 81 So.2d 70— 
Perrodin v. Tillson, App., 52 So.2d 
306—Mounger v. Ferrell, App., 15 
So.2d 820—Mojonnier v. Oppen- 
heimer, App., 159 So. 134—Vivian 
State Bank v. Holcomb, 127 So. 410, 
13 La.App. 169—Adler & Co. v. 
Moses, 5 La-App. 601. 

Me.—McGilvery v. McGilvery, 123 
A.2d 777. 

Md.—Lomax v. J. R. Watkins Co., 3 
A.2d 718, 176 Md. 691. 

Mass.—Randall v. Kemler, 76 N.E. 
2d 313, 321 Mass. 753—Everett- 
Morgan Co. v. Boyajian Pharmacy, 
139 N.E. 170, 244 Mass. 460. 

Mich.—Brown v. Adler, 276 N.W. 442, 
282 Mich. 264. 

Miss.—Inman v. Travelers’ Ins. Co., 
121 So. 107, 153 Miss. 405, motion 
overruled 122 So. 537, 154 Miss. 
611. 

N.J.—Phelps v. Borough of Fort Lee, 
197 A. 3, 119 N.J.Law 453. 

N.M.—D. M. Miller & Co. v. Slease, 
238 P. 828, 30 N.M. 469. 

N.Y.—Spector v. Solomon, 1(>6 N.Y.S. 
764. 

Ohio.—Rhodes v. Valley Greyhound 
Lines, 128 N.E.2d 824, 98 Ohio App. 
187—State ex rel. Arter v. Don- 
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nally. App, *5 N.E Id 407—O 1 IJ 1 - 
land v Justice, Api. 70 NR 2d 
493—MatTras v. Mathias, 70 N.E. 
2d 276, 78 Ohm App. 330. 

Pa—West v. Lysle, 153 A. 131, 302 
Pa. 147. 

S.D—Nepper v. Wordehoff, 173 N.W. 
644. 42 S.D 170 

Tex.—Sigler v. Realty Bond & Mort¬ 
gage Co., 13S S.W.2d 537. 1?5 Tex. 
76. 

Samuel«? Glass Co v. Martin, Civ. 
App., 131 S.W.2d 325—Burnette v. 
Miracle, Civ.App., 295 S.W 214. 
Utah—Watson v. Odell, 176 P. 619, 
53 Utah 96. 

Wash.—First Nat. Bank of Everett 
v. Tiffany. 232 P.2d 839, 38 Wash. 
2d 832—Strickland v. Rainier Golf 
& Country Club, 287 P. 900. 156 
Wash. 640—Inman v. City of Seat¬ 
tle, 150 P. 1055, 86 Wash. 603. 

Wis.—Moudry v. Patrick Cudahy 
Company Family Co., 159 N.W. 750, 
164 Wis. 510. 

Wyo.—In re Pringle’s Estate, 67 P. 
2d 204. 51 Wyo. 352, 110 A.L R. 987 
—Fertile Valley Canal Co. v. 
Kearney, 263 P. 620, 37 Wyo. 475 
—Hahn v. Citizens' State Bank. 171 
P. 889, 25 Wyo. 467, rehearing de¬ 
nied 172 P. 705. 25 Wyo. 467. 

3 C.J. p 1077 note 88. 

Phrase “rendition of judgment,” 
within statute prohibiting dismissal 
of appeal taken after rendition of 
judgment and before formal entry, 
meant the signing and filing of find¬ 
ings of fact and conclusions of law. 
Cal.—In re Lopus’ Estate, 86 P.2d 
818. 12 C.2d 651. 

Minute order or memorandum deci¬ 
sion 

Cal.—In re King's Estate, 264 P.2d 
586, 121 C.A.2d 765—In re Podd*’ 
Estate, 126 P.2d 150, 52 C.A 2d 287. 

37.5 N.C.—Kelly v. Piper, 89 SE.2d 
764, 243 N.C. 54. 

38. Ala.—Harris v. Dover, 155 So. 

887, 26 Ala.App 220. 

Colo.—School Dist. No. 6 of Moffat 
County v. Sultz, 237 P. 150, 77 Colo. 
453. 

Ga.—Schulman v. Overstreet, 57 S.E. 
2d 589, 206 Ga. 504—Edwards v. 
United Food Brokers, 26 S.E.2d 348, 
196 Ga. 241. 

Grahl v. Dorsey, 193 S.E. 596, 56 
Ga.App. 666—Bright v. Auto Fi¬ 
nance & Loan Co., 176 S.E. 532, 49 
Ga.App. 576—Wilson v. Black, 90 
S.E. 225, 18 Ga.App. 650. 

Mo.—Tucker v. Miller, 253 S.W.2d 
821, 363 Mo. 820, 
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fy the judgment , 38 - 5 or a petition of interplead- 
er, 38 *io is pending and undisposed of. 

Ordinarily, an appeal or proceeding in error from 
a judgment, order, or decree granting or deny¬ 
ing an amendment to pleadings , 38 - 15 or a request 
for the addition of new parties , 38 - 20 will be dis¬ 
missed as premature; but the mere fact that plain¬ 
tiff fails to avail himself of a privilege offered by 
a trial court to amend his pleadings may not render 
proceedings before an appellate court, on exceptions 
by plaintiff, premature . 38 * 25 

The general rule as to the status of a premature 
appeal also applies to review by exceptions, re¬ 
served case, or otherwise, under statutes prescrib¬ 
ing that method of review; exceptions entered as 


of right before the case below is ripe for final judg¬ 
ment are premature and as such will be dismissed . 39 

On rule absolute for a new trial unless plaintiff 
enter a remittitur, with affirmance of judgment if 
he does so, plaintiff’s appeal before either agreeing 
or refusing to the remittitur has been held prema¬ 
ture ; 40 but under an order vacating a judgment 
against defendant which gives him a certain time 
to comply with its terms, defendant has been held 
entitled to appeal before the time for compliance 
has expired . 41 

In some states, although not in all, an appeal by 
one or some of two or more defendants before final 
judgment as to both is properly dismissed as pre¬ 
mature ; 42 but an appeal by defendant from a judg- 


Christeson v. Christeson, App., 
190 S.W.2d 568—Holland v. Mar¬ 
shall, App. f 181 S.W. 124. 

N.J.—Cox v. Rosen vinge, 135 A. 59, 
4 N.J.Misc. 949, reversed on other 
grounds Cox v. Scott, 140 A. 390, 
104 N.J.Law 371. 

N.C.—Hawley v. Powell, 24 S.E.2d 
523, 222 N.C. 713. 

Ohio.—Hurt v. Charles J. Rogers 
Transp. Co., 113 N.E.2d 489, 160 
Ohio St. 70. 

Rismiller v. Dayton Power & 
Light Co., App., 129 N.E.2d 395— 
Dann v. Banks, 74 N.E.2d 858, 80 
Ohio App. 511—Kuhn v. Industrial 
Commission of Ohio, 26 N.E.2U 592, 
63 Ohio App. 279. 

Okl.—Foster v. Robbins, 8 P.2d 752, 
155 Okl. 171—Timberlake v. Nor¬ 
ris, 263 P. 649, 129 Okl. 113—Tim¬ 
berlake v. Case, 254 P. 723, 122 Okl. 
275—McCommas v. Security State 
Bank, 250 P. 802. 122 Okl. 52. 

Pa.—Solar Electric Co. v. Borough of 
Brookville, 150 A. 92, 300 Pa. 21— 
Clarkson v. Crawford, 132 A. 350, 
285 Pa. 299. 

Tex.—Gilmore v. Ladell, Civ.App., 34 
S.W.2d 919. 

Utah.—Petersen v. Ohio Copper Co., 
266 P. 1050, 71 Utah 444. 

3 C.J. p 1077 note 89. 

Exceptions arising from nature of 
trial or of matters appealed from 

(1) In an action tried before the 
court without a jury, the fact that 
the appeal was taken prior to the 
overruling of the motion for a new 
trial did not invalidate the appeal, 
since the appeal in such case was 
from the original judgment, and not 
the judgment and order denying the 
motion for the new trial, and since 
an appeal could be taken in such case 
without a motion for a new trial. 
Tex.—O'Neil v. Duffey, Civ.App., 250 

S.W. 772. 

(2) An appeal from a portion of a 
decree was not prematurely taken, 
although an adverse party thereafter 
filed a motion for new trial, directed 


to the entire cause, where that por¬ 
tion of the decree from which the 
appeal was taken was favorable to 
such adverse parties, since parties 
cannot complain on motion for a new 
trial of a portion of judgment in 
their favor. 

Wash.—In re Adin’s Estate, 191 P. 
839, 112 Wash. 93. 

Extension of time to file brief of evi¬ 
dence 

A motion for new trial was valid 
pending a motion which prevented 
review by writ of error, notwithstand¬ 
ing failure to file brief of evidence 
before expiration of the term, where 
the order provided for hearing mo¬ 
tion in vacation or at the succeeding 
term and allowed the movant until 
the time of hearing to present brief 
of evidence. 

Ga.—Bright v. Auto Finance & Loan 
Co., 176 S.E. 532, 49 Ga.App. 576. 

38.5 Ark.—Henderson v. Henderson, 
204 S.W.2d 911, 212 Ark. 31. 

Appeal filed before or pending the 
filing of a motion to set aside the 
verdict and not withdrawn becomes 
effective if the motion is denied. 
Conn.—Grzys v. Connecticut Co., 198 
A. 259, 123 Conn. 605. 

38.10 Ga.—Grogan v. Bank of Ac- 
worth, 93 S.E.2d 569, 212 Ga. 421. 

38.15 Ga.—IT. S. Cas. Co. v. Dur- 
rence, 91 S.R2d 303, 93 Ga.App. 267 
—Rossiter v. Pitt, 90 S.E.2d 597, 93 
Ga.App, 44—Thornton v. Courvois- 
ier, 81 S.E.2d 842, 90 Ga.App. 26— 
Cuttino v. Minims, 75 S.E.2d 212, 87 
Ga.App. 643—R. S. Evans, Atlanta, 
Inc. v. Dykes, 53 S.E.2d 194, 79 Ga. 
App. 130—White v. Life Ins. Co. of 
Virginia, 5 S.E.2d 65, 60 Ga.App. 
736. 

Ill.—Cook v. East Shore Newspapers, 
23 N.E.2d 583, 301 Ill.App. 362. 

Me.—Bartlett v. Chisholm, 86 A.2d 
166, 147 Me. 265—Hashey v. Ban¬ 
gor Roofing & Sheet Metal Co., 50 
A.2d 916, 142 Me. 405 
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N.C.—Gill V. Smith, 62 S.E.2d 546, 
233 N.C. 86—Most Worshipful 
Grand Lodge of Free and Accept¬ 
ed Ancient Masons, Jurisdiction of 
N. C. v. Most Worshipful Nat. 
Grand Lodge of Free and Accepted 
Scottish Rite Masons of the World, 
35 S.E.2d 613, 225 N.C. 561—Meek- 
ins v. Coastal Game Preserves, 192 
S.E. 848, 212 N.C. 96—City of Wil¬ 
mington v. Board of Education of 
New Hanover County, 185 S.E. 767, 
210 N.C. 197. 

R.I.—Scotland v. Scotland, 25 A.2d 
556, 67 R.I. 489. 

3 C.J. p 1076 note 87 [a] (1), (2). 

38.20 N.C.—Most Worshipful Grand 
Lodge of Free and Accepted An¬ 
cient Masons, Jurisdiction of N. C. 
v. Most Worshipful Nat. Grand 
Lodge of Free and Accepted Scot¬ 
tish Rite Masons of the World, 35 
S.E.2d 613, 225 N.C. 561—City of 
Wilmington v. Board of Education 
of New Hanover County, 185 S.E. 
767, 210 N.C. 197. 

38.25 R.I.—Davis v. O. D. Purington 
Co., 193 A. 524, 58 R.I. 482. 

39. Me.—S to well v. Hooper, 116 A. 
256, 121 Me. 152. 

Mass.—Driscoll v. Battista, 41 N.E. 
2d 16, 311 Mass. 372. 

R.I.—Bridges v. Bridges, 125 A. 281, 
46 R.I. 191—Salisbury v. O’Brien, 
124 A. 265. 

3 C.J. p 1077 note 94. 

40. Pa.—Clarkson v. Crawford, 132 
A. 350, 285 Pa. 299. 

41. N.V.—Fallon v. Crocicchia, 102 
N.T.S. 541, 52 Misc. 503. 

42. Ga.—Winder Lumber Co. v. 
Mary-Leila Cotton Mills, 84 S.E. 
587, 143 Ga. 277. 

Mo.—Stith v. J. J. Newberry Co., 79 
S.W.2d 447, 336 Mo. 467. 

Kidd v. Katz Drug Co., App.. 244 
S.W.2d 605—State ex rel. Robbins 
v. Davis, App., 102 S.W.2d 124— 
Indiana Truck Co. v. Stanoard Ac¬ 
cident Ins. Co., App., 74 S.W.2d 486. 
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ment denying relief upon his counterclaim is not | 
prematurely taken by reason of the pendency of 5 
plaintiff's motion to vacate the judgment denying ! 
plaintiff any relief, since the appeal is taken only | 
from the other portion of the judgment, which the | 
plaintiff would have no interest in vacating. 43 Al- : 
so, an appeal by a plaintiff, in an action involving 
two or more defendants, before final judgment as 
to all the defendants will be dismissed as prema¬ 
ture. 43 - 5 

Where an appeal is from a judgment and from 
an order denying a motion for new trial made after 
the judgment, and the order has not been entered 
below, the appeal will not be dismissed, but the mo¬ 


tion for new trial will be disregarded. 44 

b. Unavailability of Objection 

Objections to an appeal on the ground of prematurity 
will not be sustained when it is taken after commence¬ 
ment of the period limited for taking an appeal or, if such 
period depends upon notice of the judgment, after a waiv¬ 
er of such notice. 

After the act, occurrence, or circumstance from 
which the limitations for appeal or other proceed¬ 
ings for review commence to run has taken place, 
an appeal may be taken and is not to be deemed 
premature or to be attended with the ordinary 
effects of prematurity, as above stated, in vitiating 
or impairing the appeal. 45 This has been held true, 


—Chitwood v. Jones, App., 45 S.W. 
2d 893. 

Pa.—Dickson v. Drexel, 124 A. 267, 
280 Pa. 32. 

3 C.J. p 1077 note 90. 

43. Wash.—Lauridsen v. Lewis, 92 
P. 440, 47 Wash. 694. 

43.5 Ga.—Taylor v. Cook, 59 S.E.2d 
243, 206 Ga. 829—Stanley v. Green¬ 
field, 52 S.E.2d 467, 205 Ga. 99. 
Mass.—Riley v. Burns, 22 N.E.2d 761, 
304 Mass. 15. 

Mo.—Downey v. United Weather¬ 
proofing, 241 S.W. 2d 1007—Hanover 
Fire Ins. Co. v. Commercial Stand¬ 
ard Ins. Co., 215 S.W.2d 444—State 
ex rel. Thompson v. Terte, 207 S. 
W.2d 487, 357 Mo. 229—Webster v. 
Sterling Finance Co., 165 S.W.2d 
688 . 

Mansfield v. Meade, App., 194 S. 
W.2d 544. 

Tenn.—Isreal v. Guy, 221 S.W.2d 525, 
188 Tenn. 485. 

Denson v. Webb, 136 S.W.2d 59, 
23 Tenn.App. 599. 

Utah.—Stucki v. Ellis, 201 P.2d 486, 
114 Utah 486. 

44. Hughes v. Stearns, 84 N.W. 196, 
13 S.D. 627—Myers v. Longstaff, 82 
N.W. 183, 12 S.D, 641—Mettel v. 
Gales, 82 N.W. 181, 12 S.D. 632— 
Minneapolis Threshing Mach. Co. v. 
Skau, 75 N.W. 199, 10 S.D. 636. 

4 C.J. p 574 note 63. 

45- U.S.—Wetterlund v. Holm, C.C. 
A.Kan., 74 F.2d 107—Sauri v. Sauri, 
C.C.A.Puerto Rico, 45 F.2d 90. 

Ark.—Wilson v. Cardwell, 53 S.W.2d 
438, 186 Ark. 261. 

Cal.—In re Stone’s Estate, 161 P. 
258, 173 C. 675. 

George v. Bekins Van & Storage 
Co., 189 P.2d 301, 83 C.A.2d 47$. 

Fla.—Winn & Lovett Grocery Co. v. 

Luke, 24 So.2d 310, 156 Fla. 6$8. 

Ga.—Southeastern Stages v. Abdella, 
48 S.E.2d 835, 204 Ga. 207—Girt- 
man v. Girtman, 11 S.E.2d 782, 191 
Ga. 173—Whitfield v. Maddox, 8 S. 
E.2d 54, 189 Ga. 878—McMillan v. 
Spencer, 134 S.E. 921, 162-Ga. 659 


—Beavers v. Wilson, 86 S.E. 10S9, 
144 Ga. 231. 

Atlantic Mut. Fire Ins. Co. v. 
McKenzie, 11 S.E.2d 72, 63 Ga.App. 
348—Barnett v. Pope, 170 S.E. 710, 
47 Ga.App. 428—Bradley v. Waller, 
164 S.E. 92, 45 Ga.App. 129—Perry 
v. Griffin, 146 S.E. 567, 39 Ga.App. 
170. 

Ind.—Gilkison v, Darlington, 106 N.E. 
2d 473, 123 Ind.App. 28—Jones v. 
Jones, 150 N.E. 65, 84 Ind.App. 176. 
Iowa.—In re Schrage, 164 N.W. 778, 
182 Iowa 880. 

Kan.—Clark v. Spruens, 173 P. 275, 
103 Kan. 218. 

Md.—Kemp v. Waters, 170 A. 178, 165 
Md. 521. 

Mass.—Cheraska v. Ohanasian, 156 N. 
E. 715, 259 Mass. 341, 52 A.L.R. 
1149. 

Mo.—Nibler v. Coltrane, 275 S.W. 2d 
270—Jones v. Fidelity Nat. Bank & 
Trust Co. of Kansas City, 243 S.W. 
2d 970, 362 Mo. 712—Williams v. 
Pemiscot County, 133 S.W.2d 417, 
345 Mo. 415—Kansas City Rys. Co. 
v. McCardle, 232 SW. 464, 288 Mo. 
354. 

N.C.—Sadler v. Sadler, 65 S.R2d 345, 
234 N.C. 49—Yerys v„ New York 
Life Ins. Co., 187 S.E. 583, 210 N.C. 
442. 

Pa.—Braum v. Rohrbach, 147 A. 519, 
297 Pa. 496. 

Ventresca v. Ventresca, 12$ A.2d 
515, 182 Pa.Super. 248. 

R. I.—Bond & Goodwin v. Weiner, 167 
A. 189, 54 R.I. 407. 

S. C.—Hand v. Kelly, 86 S.E. 382, 102 
S.C. 151. 

Tenn.—Matthews v. Archie, 268 S.W. 

2d 334, 196 Tenn. 417. 

Wash.—Boyce v. Frye Lettuce Farm, 
42 P.2d 444, 181 Wash. 157—Tem¬ 
pleton v. Warner, 154 P. 1081, 89 
Wash. 584, rehearing denied 157 P. 
458, 89 Wash. 584. 

3 C.J. p 1076 note 87 [b], 1077 notes 
88 [dj-Cg], EiL 89 [a]—4 C.J. p 574 
note 63. 

Town of disposing of case 

Where the action of the court is in 
substance and effect a final disposi¬ 
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tion of the whole case, an appeal 
therefrom is not objectionable as 
premature merely because the man¬ 
ner m which such disposition is made 
is not in such form as customarily is 
used to make final disposition of a 
case. 

Tenn.—Hart v. Pierce, 88 S.W.2d 7S8, 
169 Tenn. 411. 

Motion, to retax costs 

(1) Writ of error, brought by plain¬ 
tiffs to review a judgment denying 
their motion to retax costs after a 
judgment apportioned an auditor's 
fee partly against them, was not 
subject to dismissal on ground that 
writ was premature in absence of 
final judgment on merits of the main 
case or on ground that there had 
been no exception at the term when 
the original judgment of apportion¬ 
ment was entered. 

Ga.—Hicks v. Atlanta Trust Co., 200 
S.E. 301, 187 Ga. 314. 

(2) An appeal from a judgment 
rendered on the issues was not dis- 
missible on the ground that it was 
prematurely taken because a notice 
of appeal was served and filed be¬ 
tween the time the lower court de¬ 
nied defendant’s motion for a new 
trial, and the time he ruled on de¬ 
fendant’s motion to retax the costs, 
in view that the code sections do 
not contemplate the inclusion of costs 
as necessary to the finality of the 
judgment, or as a condition preced¬ 
ent to the taking of an appeal. 

Utah.—Fausett v. General Electric 

Contracts Corp., 1X2 P.2d 149, 100 
Utah 259, rehearing denied 114 P. 
2d 205, 100 Utah 265. 

Substantial right affected 

An appeal by surety on replevin 
bond from judgment against princi¬ 
pals and surety was not premature 
even if motion to strike his name 
from bond was prematurely made, 
since the judgment affected a sub¬ 
stantial right, and, if judgment were 
to be affirmed, surety might be pre¬ 
cluded thereafter from litigating 
question whether he signed or au- 
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although there was a pending motion for a new 
trial, 45 - 5 or a failure to sign or enter the judgment, 
order, or decree until after the appeal was tak¬ 
en, 45 * 10 or a premature signing of the judgment, 45 * 15 
or a failure to file the judgment with the clerk 
within the required time. 45 * 20 

A defeated party who takes his appeal after a 
final decree has been settled, signed, and filed, or 
an appealable order or judgment has been made, 
rendered, or entered, and who, where it is required 
of him, gives notice thereof to the successful party, 
thereby waives his right to notice of the decree, 
order, or judgment and the appeal is not prema¬ 
ture. 40 


4A C.J.S. 

§ 462. Fast Bill of Exceptions 

In Georgia, Where matters are raised by fast bill of 
exceptions which are not properly presentable in that 
manner, the proceedings in error are premature and the 
bill may either be dismissed or continued in such capacity 
and for such purposes as are appropriate to the particu¬ 
lar case. 

Where a fast bill of exceptions is brought up on 
writ of error under the Georgia code, before final 
judgment to review a judgment or order which is 
not properly subject to writ of error until after 
final judgment, the writ must generally be dismissed 
as premature. 47 On such dismissal, however, leave 
may be granted to file certified copies of the bills 
of exceptions as exceptions pendente lite ; 48 but 


thorized anyone else to sign bond for 
him. 

N.C.—Speight Box & Panel Co. v. 
Ipock, 8 S.E.2d 243. 217 N.C. 375. 

45.5 Tex.—Ferguson v. Commission¬ 
ers Court of Sabine County, Civ. 
App., 230 S.W.2d 303. 

45.10 N.J.—Palm Beach Mercantile 
Co. v. Ivers, 64 A.2d 367, 2 N.J.Su- 
per. 5. 

Tex.—Cleburne Nat. Bank v. Bowers, 
112 S.W.2d 717, 130 Tex. 637, an¬ 
swer to certified question conform¬ 
ed to, Civ.App., 113 S.W.2d 578— 
Richards v. U. S. Cold Storage Co., 
112 S.W.2d 445, 131 Tex. 148. 

Samuels Glass Co. v. Martin, Civ. 
App., 131 S.W.2d 325. 

45.15 La.—Bonnelucq v. Bernard, 
App., 23 So.2d 486. 

3 C.J. p 1077 note 88 [b]. 

45.20 Wash.—Olson v. Schaefer, 94 
P.2d 480, 200 Wash. 646. 

46. Md.—Purnell v. Ocean City, 159 
A. 359, 162 Md. 169. 

Mich.—Webb v. Webb, 225 N.W. 514, 
247 Mich. 161. 

R.I.—Gratton v. Harwood, 164 A. 

192, 53 R.I. 94. 

3 C.J. p 1078 note 96. 

47. Ga.—Hill v. Lang, 86 S.E.2d 498, 
211 Ga. 484—Akers Motor Lines v. 
Cook, 83 S.E.2d 596, 211 Ga. 23— 
Roughton v. Thiele Kaolin Co., 83 
S.E.2d 590, 211 Ga. 15—Baker v. 
Decatur Lumber & Supply Co., 82 
S.E.2d 820, 210 Ga. 805—Albany 
Federal Savings & Loan Ass’n v. 
Henderson, 31 S.E.2d 20, 198 Ga. 
116—Dove v. Maxwell, 191 S.E. 916, 
194 Ga- 460—Drake v. Drake, 184 S. 
E. 699, 181 Ga. 844. 

Clark v. Associated Discount 
Corp., 85 S.E.2d 777, 91 Ga.App. 440 
—Averett v. McKenzie, 80 S.E.2d 
76, 89 Ga.App. 549—American Stove 
Co. v. Belcher, 71 S.E.2d 108, 86 
Ga.App. 203—Cordele Sash, Door & 
Lumber Co. v. Prudential Ins. Co. 
of America, 66 S.E.2d 767, 84 Ga. 
App. 605—Lynch v. Nations, 173 S. 
E. 203, 48 Ga.App. 549—McRae v. 


Atlanta Title & Trust Co., 157 S.E. 
231, 42 Ga.App. 656. 

3 C.J. p 1078 note 97. 

Appeal by writ of error on fast bill 
of exceptions generally see supra § 
103. 

Be viewable and nonre viewable mat¬ 
ters presented in single bill 

While if judgment overruling a 
plea to jurisdiction, thus leaving the 
case pending, had been the only judg¬ 
ment excepted to, a writ of error 
would have been premature, yet 
where other rulings were excepted 
to, which might be brought by direct 
bill of exceptions, the bill will not be 
dismissed, but will be retained and 
the errors complained of passed on. 
Ga.—Goodman v. Mitcham, 128 S.E. 
793, 160 Ga. 546. 

48. Ga.—Ross v. Griffin, 77 S.E. 2d 
523, 210 Ga. 22—Pope v. Pope, 60 
S.E.2d 376, 207 Ga. 240—Mays v. 
Lagenback, 59 S.E.2d 376, 206 Ga. 
859—Taylor v. Cook, 59 S.E.2d 243. 
206 Ga. 829—Stanley v. Greenfield, 
52 S.E.2d 467, 205 Ga. 99—Refuse 
v. Hogan, 38 S.E.2d 417, 200 Ga. 817 
—Pittman v. Pittman, 26 S.E.2d 
764, 196 Ga. 397—Dooly v. Gates, 22 
S.E.2d 730, 194 Ga. 787—Darden v. 
Roberts, 19 S.E.2d 270, 193 Ga. 637 
—Henderson v. Anderson, 3 S.E. 2d 
97, 188 Ga. 118—Cook County v. 
Thornhill Wagon Co., 199 S.E. 117, 
186 Ga. 835—Johnson v. Motor Con¬ 
tract Co., 198 S.E. 59, 186 Ga. 466 
—Hitchcock v. Hamilton, 192 S.E. 
726, 184 Ga. 700—Hudgins Con¬ 
tracting Co. v. W. J. Redmond Co., 
166 S.E. 865, 176 Ga. 90—Fried- 
lander v. Friedlander Bros., 165 S. 
E. 426, 175 Ga. 477—Fickett v. Ful¬ 
ler, 154 S.E. 784, 171 Ga. 190—Jen- 
ings v. Jennings, 150 S.E. 552, 169 
Ga. 377—Todd v. Williford, 142 S. 
E. 676, 166 Gal 153—Vanzant v. 
First Nat. Bank, 139 S.E. 537, 164 
Ga. 772—Bass Foundry & Machine 
Co. v. Miller, 113 S.E. 1, 153 Ga. 
764—MacDonell v. South Georgia 
Live Stock Corporation, 110 S.E. 
227, 152 Ga. 475—Johnson v. 

Holmes, 103 S.E. 157, 150 Ga. 195— 
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Flemister v. Alaculsey Lumber 
Co., 85 S.E. 342, 143 Ga. 416—Dur- 
rence v. Waters, 84 S.E. 471, 143 
Ga. 223. 

R. S. Evans, Atlanta, Inc., v. 
Dykes, 53 S.E.2d 194, 79 Ga.App. 
130—Southeastern States v. Abdel- 
la, 46 S.E.2d 745, 76 Ga.App. 627, 
reversed on other grounds 48 S.E. 
2d 835, 204 Ga. 207—W. T. Raw- 
leigh Co. v. Forbes, 44 S.E.2d 692, 
76 Ga.App. 118—Carver v. Bone, 37 
S.E.2d 371, 73 Ga.App. 550—Nation¬ 
al Lloyd’s v. Stevens, 23 S.E.2d 457, 
68 Ga.App. 571—Webb v. Prince, 9 
S.E.2d 675, 62 Ga.App. 749—Elder 
v. Phillips, 199 S.E. 330, 58 Ga.App. 
717—National Union Fire Ins. Co. 
v. Ozburn, 194 S.E. 756, 57 Ga.App. 
90—Garman v. City of Atlanta, 191 
S.E. 164, 55 Ga.App. 683—Over- 

street v. Patterson, 187 S.E. 703, 
54 Ga.App. 318—Reagin v. Stroud, 
180 S.E. 763, 51 Ga.App. 405—Zit- 
trouer v. Reliance Fertilizer Co., 
175 S.E. 679, 49 Ga.App. 415—Geor¬ 
gia Power Co. v. Richards, 157 S. 
E. 241, 42 Ga.App. 741—Wyse v. 
McKinney, 157 S.E. 246, 42 Ga.App. 
579—Cudahy Packing Co. v. Har¬ 
ris, 154 S.E. 215, 41 Ga.App. 606— 
Donalsonville Oil Mill v. Robin¬ 
son, 105 S.E. 719, 26 Ga.App. 181— 
Hall v. Glass & Smith, 104 S.E. 
512, 25 Ga.App. 710—Floyd v. Mas¬ 
sachusetts Mills in Georgia, 103 S. 
E. 801, 25 Ga.App. 519—Edison v. 
Dundee Woolen Mills, 89 S.E. 536, 
18 Ga.App. 460—Neal-Blun Co. v. 
Zeigler, 75 S.E. 142, 11 Ga.App. 273. 
3 C.J. p 1078 note 98. 

Exceptions already filed 
In a suit for different forms of re¬ 
lief, where demurrer is sustained to 
part of the petition and plaintiff’s 
exceptions pendente lite are allowed, 
the dismissal of the final bill of ex¬ 
ceptions because prematurely brought 
will not destroy exceptions pendente 
lite, which may be assigned in the 
bill of exceptions to final judgment. 
Ga.—Walker v. Walker, 95 S.E. 10, 
147 Ga. 614—Richter v. Macon Gas 
Co., 95 S.E. 10, 147 Ga. 600. 
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the practice is to be discouraged and the privilege . 
should be accorded only where it appears that the | 
premature bill of exceptions was sued out for the : 
evident purpose of reviewing a judgment which - 
might under some view be reasonably considered j 
a final judgment in the case; 49 and in any event the I 
filing referred to is a filing in the trial, and not in | 
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the appellate court. 50 

The bill is not necessarily to be dismissed but in 
a proper case may be and has been docketed as 
ordinary rulings sustaining demurrers, 51 while in 
other cases it has been transferred to the docket 
of the next term. 52 


C. APPLICATION FOR AND ALLOWANCE OF APPEAL OR WRIT OF ERROR 


§ 463. Necessity for Allowance 

a. Appeal 

b. Error 

a. Appeal 

The terms of the particular statute under which an 
appeal is taken govern as to whether an application for 
and an order allowing the appeal is necessary. 

Under some statutes, either generally or in speci¬ 


fied cases, even when an appeal is a matter of right 
in the cases and under the conditions prescribed by 
the statute, appellant must as a condition precedent 
apply for and obtain an order allowing the appeal. 53 
Under other statutes and in a proper case an ap¬ 
peal may be taken as a matter of right and without 
such allowance either generally or in particular cas¬ 
es, 54 as where the appeal is from a final judgment. 


49. Ga.—Hill v. Lang-, 86 S.E.2d 498, 
211 Ga. 484—Dixie Broadcasting 
Corp. v. Rivers, 70 S.E.2d 734, 209 
Ga. 98—Chapman v. Commercial 
Bank of Cedartown, 68 S.E.2d 603, 
208 Ga. 593—Wills v. Manning, 19 
S.E.2d 522, 193 Ga. 705—Dove v. 
Maxwell, 191 S.E. 916, 184 Ga. 460 
—Murphy v. Murphy, 93 S.E. 89, 
147 Ga. 175—Burkhalter v. Roach, 
90 S.E. 52, 145 Ga. 834. 

Lynch v. Nations, 173 S.E. 203, 
48 Ga.App. 549—Jackson v. Yancey 
Tractor Co., 170 S.E. 320, 47 Ga. 
App. 271—Farmers’ & Merchants’ 
Bank v. Cochran, 138 S.E. 856, 37 
Ga.App. 33—Seaboard Air Line Ry. 
Co. v. Sarman, 136 S.E. 920, 36 Ga. 
App. 448—Turner v. Strauss-Ep- 
stein Co., 93 S.E. 234, 20 Ga.App. 
735—Wilson v. Black, 90 S.E. 225, 
18 Ga.App. 650—Thomasville Iron 
Works v. Clark, 85 S.E. 674, 16 Ga. 
App. 537. 

liack of diligence on part of attor¬ 
ney 

A petition by plaintiff in error in 
the court of appeals for permission 
to withdraw his bill of exceptions 
and to direct that the official copy on 
file in the clerk’s office of the trial 
court be treated as exceptions pen¬ 
dente lite, because acknowledgment 
of service of bill of exceptions was 
not secured from counsel for defend¬ 
ant in error “through inadvertence,” 
would be denied, where counsel for 
plaintiff in error by proper diligence 
could have perfected service within 
the requisite time. 

Ga—Hines v. Jolly, 100 S.E. 638, 24 
Ga.App. 201. 

50. Ga.—Williams v. Pilcher & Dil¬ 
lon, 121 S.E. 581, 31 Ga.App. 591. 

51. Ga.—Richmond County v. Rich¬ 
mond County Reformatory Inst., 76 
S.E. 1016, 139 Ga. 176. 


52. Ga.—Smith v. Shaw, 76 S.E. 372, 
138 Ga. 805—Ivey v. Rome, 55 S.E. 
1034, 126 Ga. 806. 

53. Ark.—Scott v. Boyce, 110 S.W. 
2d 497, 194 Ark. 1155—Torrence v. 
Benton, 76 S.W.2d 74, 189 Ark. 
963—Mississippi County v. Moore, 
190 S.W. 110, 126 Ark. 211. 

Fla.—Klein v. Werner, 183 So. 159, 
133 Fla. 683. 

Ill.—People ex rel. Waite v. Bris¬ 
tow, 62 N.E.2d 545, 391 Ill. 101. 

De Salvo v. De Salvo, 128 N.E. 
2d 594, 7 Ill.App.2d 16—S. J. 

Blume, Inc., v. Vernon Bairn Flow¬ 
er Co., 73 N.E.2d 785, 331 Ill.App. 
618—Babb v. Babb, 33 N.E.2d 718, 
310 Ill.App. 258. See E. Bucher 
Packing Co. v. McAllister, 202 Ill. 
App. 602. 

Ky.—Bowling v. Bowling, 283 S.W. 
2d 837—Brashear v. Payne, 266 
S.W.2d 346—Daugherty v. Little, 
256 S.W.2d 373—Louisville & Jef¬ 
ferson County Metropolitan Sewer 
Dist. v. B. F. Goodrich Co., 223 
S.W.2d 887, 312 Ky. 37—Gaskins 
v. Gaskins, 223 S.W.2d 374, 311 
Ky. 59, 13 A.L.R.2d 970—Corpus 
Juris Secundum cited in Kelly v. 
Shacklette, 161 S.W.2d 612, 613, 

290 Ky. 430. 

La.—Wiley v. Ballio & Perry, 131 So. 
192, 171 La. 411. 

Hinson v. Pelican Provision Co., 
App., 12 So.2d 471—Nona Mills Co. 
v. W. W. Gary Lumber Co., 132 So. 
257, 15 La.App. 560. 

Mich.—Van Kovering v. Eggebeen, 
290 N.W. 867, 292 Mich. 457—Pe- 
truchik v. Pawlovich, 286 N.W. 848, 
289 Mich. 603. 

Mo.—Conrath v. Houchin, 34 S.W.2d 
190, 226 Mo.App. 261. 

N.J.—Lenton Const. Co. v. Hill, 68 
A.2d 737, 3 N.J. 40. 

Hammer v. Hammer, 115 A.2d 
614, 36 N.J.Super. 265. 
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N.Y.—Johnson v. Dreher, 106 N.Y.S. 

2d 106, 278 App.Div. 1019. 

Tenn.—Vineyard v. Vineyard. 170 S. 

W.2d 917, 26 Tenn.App. 232. 

Vt.—In re Corey’s Estate, 35 A.2d 
377, 113 Vt. 449. 

3 C.J. p 1078 note 3—4 C.J. p 566 note 

54. 

After intervention 

Appeals from judgment for plain¬ 
tiff in consolidated concursus pro¬ 
ceedings must be dismissed as to 
an intervener recovering judgments 
against appellant, in the absence of 
orders of appeal from the latter judg¬ 
ments. 

La.—Great Southern Lumber Co. v. 
James Stanton Const. Co., 151 So. 
66, 178 La. 164. 

54. Ill.—Spivey Bldg. Corp. v. Illi¬ 
nois Iowa Power Co., 30 N.E.2d 641, 
375 Ill. 128. 

Dobrinsky v. Boylan, 222 Ill.App. 
494. 

Ind.—State ex rel. McConnell v. Pigg, 
40 N.E.2d 657, 219 Ind. 653. 

Ky.—Bell v. Twyford, 145 S.W.2d 

55, 284 Ky. 481—City of Irvine v. 
Kirby, 124 S.W.2d 1029, 276 Ky. 
634. 

N.J.—Giordano v. City Commission of 
City of Newark, 67 A.2d 454, 2 N. 
J. 585. 

N.Y.—Goodwin v. Graves, 31 N.Y.S. 
2d 255, 262 App.Div. 691, affirmed 
43 N.E.2d 75, 288 N.Y. 673. 

N.C.—Veazey v. City of Durham, 57 
S.E.2d 377, 231 N.C. 357, rehearing 
denied 59 S.E.2d 429, 232 N.C. 744. 
N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476. 

Okl.—Courtney v. Moore, 151 P. 1178, 
51 Okl. 628. 

Wash.—In re Brown's Estate, 185 P. 

2d 125, 29 Wash.2d 20. 

Wis.—Tyson v. Tyson, 68 N.W. 1015, 
94 Wis. 225—Jones v. Roberts, 71 
N.W. 883, 70 Wis. 685. 

3 C.J. p 1079 note 4. 
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order, or decree, 54 * 5 or where the appeal is from 
a probate court. 54 * 10 It has been indicated, how¬ 
ever, notwithstanding a statute providing that an 
appeal might be taken without an order, that an 
appeal cannot be taken where the court has refused 
a request for an appeal. 55 


Under the provisions of particular statutes, an 
order allowing an appeal may be necessary where 
the appeal is from an interlocutory order or one 
not finally determining the action, 56 or where the 
appeal is from an order refusing to vacate a decree 
or set aside a judgment, 57 or where the appeal is 
from an order granting or refusing a motion for a 


Devolutive appeal Iowa.—Crowe v. De Soto Consol. 

La.—Oliver v. Shreveport Municipal School Dist., 66 N.W.2d 859, 246 

Fire and Police Civil Service Bd., Iowa 3S—Hagmeier v. Dryden Rub- 

App., 88 So.2d 405, followed in Bus- ber Division of Sheller Mfg. Corp., 

sie v. Shreveport Municipal Fire 66 N.W.2d 111, 245 Iowa 1121— 

and Police Civil Service Bd., App., Wilson v. Corbin, 40 N.W.2d 472, 

$8 So.2d 409. 241 Iowa 226—In re Starlin’s Es- 

Order overruling* exceptions tate, 40 N.W.2d 1, 241 Iowa 72- 

Statute prohibiting appeal, excep- In re Hinkle's Estate, 38 N.Tl .2d 

tions or other proceeding in nature of 648 > 240 I° wa 979 R uth & Clark v. 

appeal from order overruling excep- Emery, 15 N.W.2d 896, 23o Iowa 

tions, except by leave of full court, 13 4 * 


does not preclude party, whose appli¬ 
cation to overrule bill of exceptions 
because of neglect by party filing it 
to order preparation of proper copies 
of papers for transmission to su¬ 
preme judicial court is denied, from 
bringing to such court by exceptions 
law questions involved in such denial 
in accordance with practice applica¬ 
ble to exceptions generally. 

Mass.—Home Owners’ Loan Corp. v. 
Sweeney, 33 N.E.2d 575, 309 Mass. 
26. 

Order denying' right to open and close 
N.Y.—Kappa Frocks v. Alan Fabrics 
Corp., 32 N.Y.S.2d 985, 263 App. 
Div. 326. 

54.5 Fla.—Hussein v. Bevins, 40 So. 
2d 452. 

Iowa.—Goldstein v. Brandmeyer, 53 
N.W.2d 268, 243 Iowa 679. 

La.—Succession of Willis v. Willis, 
85 So.2d 520, 229 La. 293—Succes¬ 
sion of Tullier, 44 So.2d 880, 216 La. 
821. 

Mich.—In re Furniture, Inc., 44 N.W. 
2d 12, 328 Mich. 471—Toy ex rel. 
Keteham v. Lapeer Farmers Mut. 
Fire Ins. Ass’n, 297 N.W. 230, 297 
Mich. 188—Commissioner of In¬ 
surance v. Lloyds Ins. Co. of Amer¬ 
ica, 283 N.W. 703, 287 Mich. 599. 
N.J.—Landy v. Lesavoy, 119 A.2d 
11, 20 N.J. 170. 

Ohio.—McDowell v. Hannefeld, 95 N. 

E.2d 394, 87 Ohio App. 407. 

S.D.—Hornby v. Hornby, 25 N.W.2d 
237, 71 S.D. 418. 

Tenn.—Fox v. River Heights, 118 S. 

W.2d 1104, 22 Tenn.App. 166. 
54.10 Colo.—In re Morrish’s Estate, 
104 P.2d 460, 106 Colo. 312. 

Ill.—In re O’DonneH’s Estate, 48 N. 

E.2d 192, 318 Ill.App. 373. 

La.—Succession of Meraux, App., 28 
So.2d 306. 

3 C.J. p 1079 note 4 £b}. 

55. N.C.—Skinner v. Maxwell, 67 N. 
C. 257. 

56. U.S.—Guaranty Trust Co. of 
New York v. Chicago, M. & St. P. 
By. Co., D.C.II1., 15 F.2d 443. 


Mich.—Sickenberger v. Sickenberger, 
287 N.W. 878, 290 Mich. 462—Equi¬ 
table Trust Co. v. Bankers’ Trust 
Co., 256 N.W. 460, 268 Mich. 394. 
Miss.—Hall v. Merchants & Farmers 
Bank, 77 So.2d 310, 222 Miss. 813 
—In re Hollensbee’s Estate, 67 So. 
2d 389, 218 Miss. 700—Lumber 

Mineral Co. v. Warren, 6 So.2d 319, 
192 Miss. 422—Farmers & Mer¬ 
chants Bank v. Rushing, 167 So. 
784, 175 Miss. 826—Decell v. Ranee, 

148 So. 639, 167 Miss. 169—Repsher 
v. Bostic Lumber & Mfg. Co., 73 
So. 868, 113 Miss. 46. 

N.J.—Appeal of Pennsylvania R. Co., 
120 A.2d 94, 20 N.J. 398—Milk Driv¬ 
ers & Dairy Emp., Local 680, of In¬ 
tern. Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen & Helpers of 
America v. Shore Dairies, 83 A.2d 
609, 8 N.J. 32. 

Di Maio v. Local 80-A, United 
Packing House Workers of Ameri¬ 
ca CIO, 108 A.2d 20, 32 N.J.Super. 
136—Bergman v. Hall, 91 A. 2d 416, 
21 N.J.Super. 476. 

N.Y.—Application of Breswick & Co., 

149 N.Y.S.2d 917, 1 A.D.2d 880— 
Macredy v. Fundamental Foods, 94 
N.Y.S.2d 260, 276 App.Div. 914. 

Pirman v. Mayerson, 60 N.Y.S.2d 
572, 186 Misc. 443—New York Cent. 
R. Co. v. Beacon Milling Co., 53 
N.Y.S.2d 405, 184 Misc. 187. 

S.D.—Hornby v. Hornby, 25 N.W.2d 
237, 71 S.D. 418. 

Tenn.—Patrick v. Skinner, 288 S.W.2d 
726. 

Right to appeal from interlocutory 
orders see supra §§ 92-150. 

Buies of civil procedure abrogated 
the right to appeal from an order 
which granted or refused a provision¬ 
al remedy, and made the right to 
such an intermediate appeal permis¬ 
sive rather than absolute. 

Iowa.—Phillips v. Catterson, 17 N. 
W.2d 517, 235 Iowa 715. 

Analogy to mandamus 

An appeal from an interlocutory 
order is in the nature of mandamus, 
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and the court will dismiss the appeal 
unless consent to the appeal has first 
been obtained. 

Mich—Equitable Trust Co. v. Bank¬ 
ers’ Trust Co., 256 N.W. 460, 268 
Mich. 394. 

Appeal treated as though obtained 
by leave or consent 
Mich.—Airport Recreation Club v. 
Morris, 286 N.W. 131, 288 Mich. 
694. 

N.J.—In re Opper’s Estate, 103 A.2d 
19, 29 N.J.Super. 520. 

Order as to admissibility of evidence 
Iowa.—Hubbard v. Marsh, 32 N.W. 2d 
67, 239 Iowa 472. 

Order on motion to dismiss com. 
plaint 

(1) In order to appeal from an or¬ 
der on motion to dismiss the com¬ 
plaint, it being interlocutory, leave of 
court must be obtained, appeal from 
such an order not being available as 
a matter of right. 

Mich.—Jenkins v. Stewart, 261 N.W. 
80, 271 Mich. 522. 

N.J.—Byrd v. Ontario Freight Lines 
Corp., 120 A.2d 787, 39 N.J.Super. 
275. 

N.Y.—Roscoe v. E. S. Dye Works, 
Inc., 146 N.Y.S.2d 336, 162 App.Div. 
884—Carey v. City of New York, 
146 N.Y.S.2d 311—Johnson v. Dre- 
her, 106 N.Y.S.2d 106, 278 App.Div. 
1019. 

American Lumber Co. v. Employ¬ 
ers Mut. Fire Ins. Co., 148 N.Y.S. 
722—Grandefeld v. Indemnity Ins. 
Co. of North America, 146 N.Y.S.2d 
376—Mound v. Columbian Nat. Life 
Ins. Co., 62 N.Y.S.2d 464. 

(2) Where order sustaining motion 
to dismiss complaint affected a sub¬ 
stantial right, and in effect determin¬ 
ed action as result of plaintiff's elec¬ 
tion not to amend, but did not pre¬ 
vent a judgment from which an ap¬ 
peal might be taken, plaintiff was not 
entitled as a matter of right to ap¬ 
peal therefrom under statute relat¬ 
ing to appeals from an order. 

S.D.—Northwestern Engineering Co. 
v. Eller man, 10 N.W.2d 879, 69 S.D. 
397. 

57. Ill.—People ex rel. 'Waite v. 

Bristow, 62 N.E.2d 545, 391 Ill. 101. 
Mich.—Burk v. Amos, 247 N.W. 197, 
262 Mich. 332—Mack Internation¬ 
al Truck Corporation v. Palmer, 
242 N.W. 898, 259 Mich. 234. 

N.Y.—Hagedom Bros. v. Gershowitz, 
18 N.Y.S.2d 476. 
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new trial, 57 - 5 or where the judgment does not ex¬ 
ceed a particular amount, 58 and in the latter case 
separate judgments for different parties cannot be 
added to obtain the amount requisite for ah appeal 
without leave, 59 although it has also been held 
that, where cases are consolidated for trial, the fact 
that the judgment in one case is for less than the 
statutory sum does not prevent its review on joint 
appeal without special leave where the other cases 
were appealable without order. 60 

The fact that an appeal bond has been filed and 


approved does not dispense with the necessity of 
order or leave of court 61 nor can the necessity of 
an order permitting the appeal be waived by the 
parties. 62 

Cross appeals. Leave of court, under controlling 
statutes, may 62 - 5 or may not 62 * 10 be necessary in 
order to perfect a cross appeal. 

In equity . In some jurisdictions an appeal may 
be had from a final decree in equity without the 
granting of leave. 63 


57.5 Ill.—S. J. Blume, Inc., v. Ver¬ 
non Baim Flower Co., 73 N.E. 2d 
785, 331 Ill.App. 618—Beasley v. 
Morris, 37 N.E.2d 359, 311 Ill. 

App. 599—Bicek v. Royall, 30 N.E. 
2d 747, 307 IlLApp. 504—Lehman 
v. Hannah, 30 N.E.2d 84, 307 Ill. 
App. 244. 

Absence of fraud or newly discovered 
evidence 

New trial motion made on grrounds 
other than fraud or newly discover¬ 
ed evidence was not appealable as of 
right, but only by permission, in ab¬ 
sence of which appeal therefrom 
would have to be dismissed. 

N.T.—Bracey v. Dealer Plan Corp., 
154 N.T.S.2d 84—Renba Manage¬ 
ment Corp. v. Harris, 90 N.Y.S.2d 
709. 

58- Ill.—Matthews v. Trinity Uni¬ 
versal Ins. Co., 73 N.E.2d 284, 397 
Ill. 174—Zechman v. Zechman, 63 
N.E.2d 499, 391 Ill. 510. 

Iowa.—In re Mann’s Estate, 232 N. 

W. 839, 211 Iowa 85. 

Mich.—Geistert v. Scheffier, 19 N.W. 
2d 477, 312 Mich. 36—Seeley v. 
Baptist Minister’s Aid Soc., 4 N. 
W.2d 517, 302 Mich. 199—Van Hov¬ 
ering v. Eggebeen, 290 N.W. 867, 
292 Mich. 457—Petruchik v. Paw- 
lovich, 286 N.W. 848, 289 Mich. 
603—Smith v. Wayne Circuit Judge, 
230 N.W. 175, 250 Mich. 347. 
Certification that case is one in which 
appeal should be allowed see infra 
§ 490. 

Minimum amount conferring appel¬ 
late jurisdiction see supra §§ 53-90. 
Xu gar nishment proceedings the ju¬ 
risdictional amount for appeal with¬ 
out leave is not controlled by the* 
amount due the gamisher, but rather 
by the amount of the liability of the 
garnishee defendant to the gamisher. 
Mich.—Shank v. Lippman, 241 N.W. 
871, 258 Mich. 225. 

Judgment for restitution of prem¬ 
ises sold under an executory contract, 
stating that three hundred seventy- 
five dollars was due plaintiff, was a 
judgment for restitution only, and 
the circuit court erred in dismissing 
defendant’s appeal on the ground that 
the judgment was under five hundred 
dollars and leave to appeal was not 
granted by the supreme court. 

4A C.J.S.—11 


Mich.—Grylls v. Hergiton, 249 N.W. 
881, 264 Mich. 370. 

Xu Kentucky 

(1) Under the 1952 amendment to 
KBS 21.060, permission to appeal 
to the court of appeals is necessary 
where the value of the amount or 
thing in controversy is less than 
twenty-five hundred dollars, exclu¬ 
sive of interest and costs. 

Ky.—Cole v. Frazier, 294 S.W.2d 82 
—Mann Chemical Corp. v. Louis¬ 
ville Water Co., 294 S.W.2d 91— 
Eversole v. Combs, 287 S.W.2d 923 
—Burchfield v. Ping, 284 S.W.2d 
818—Johnson v. McCoy's Adm’r, 
284 S.W.2d 676—Manning v. Maul¬ 
din, 280 S.W.2d 503—Mullins v. 
Hall, 273 S.W.2d 831—Shely v. Vo- 
taw, 272 S.W.2d 462—Hopwood v. 
Crowe, 259 S.W.2d 40—Associates 
Discount Corp. v. Broyles, 249 S. 
W.2d 26. 

(2) Prior to the above amendment, 
permission to appeal was necessary 
where the value of the amount or 
thing in controversy was less than 
five hundred dollars. 

Ky.—Pottinger v. Louisville Trust 
Co., 214 S.W.2d 612, 308 Ky. 437 
—Simpson v. Halcomb, 205 S.W. 
2d 352, 305 Ky. 849—Shomer v. 
Saunders, 199 S.W.2d 433, 303 Ky. 
873—Black v. York, 183 S.W.2d 641, 
298 Ky. 557—Stewart v. City of 
Corbin. 171 S.W.2d 445, 294 Ky. 
284—Stephens v. Davis, 151 S.W.2d 
384, 286 Ky. 608—Southeastern 

Gas Co. v. Ferguson, 106 S.W.2d 
144, 269 Ky. 162—Powell v. Minter, 
284 S.W. 1018, 215 Ky. 198. 

(3) Judgment in trespass action 
involving location of boundary line 
between property of parties did not 
“fix the value of” property in con¬ 
troversy; and therefore court of ap¬ 
peals did not have jurisdiction of ap¬ 
peal on notice as one “permitted by 
law as a matter of right.” 

Ky.—Hall v. Ferguson, 288 S.W.2d 
628. 

59. Iowa.—In re Mann's Estate, 232 
N.W. 839, 211 Iowa 85. 

Ky.—Browley v. Murkison, 282 S.W. 
2d 352—Central Wholesale Co. v. 
Yaden, 88 S.W.2d 693, 261 Ky. 703. 
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60. Mich.—Lockett v. Grand Trunk 
Western R. Co., 261 N.W. 306, 272 
Mich. 219. 

61. La.—Wiley v. Ballio & Perry, 131 
So. 192, 171 La 411. 

Defilice v. Autin, App.. 149 So. 
889, annulled 151 So. 648—Nona 
Mills Co. v. W. W. Gary Lumber 
Co., 132 So. 257, 15 LaApp. 560. 

62. Iowa—Ruth & Clark v. Emery, 
15 N.W.2d 896, 235 Iowa 131. 

Ky.—Shely v. Votaw, 272 S.W.2d 462. 
La—Sammons v. New Orleans Ry. & 
Light Co., 79 So. 320, 143 La 731 
—Gagneaux v. Desonier, 29 So. 
282, 104 La 648. 

Hinson v. Pelican Provision Co., 
App., 12 So.2d 471. 

N.M.—Cook v. Mills Ranch-Resort 
Co., 247 P. 826, 31 N.M. 514. 

62.5 III.—Ashton v. Sweeney, 112 N. 
E.2d 183, 350 Ill.App. 135. 

62.10 Judgment properly before ap¬ 
pellate court 

Rule governing cross appeals al¬ 
lows appeal from superior court, ap¬ 
pellate division, as of right only 
from judgment properly in supreme 
court at instance of an appellant 
therefrom. 

N.J.—Panggbom v. Central R. Co. of 
N. J., 112 A.2d 705, 18 N.J. 84. 

Small sum 

Where sum for which cross ap¬ 
peal is sought is so small that cir¬ 
cuit court could not have granted an 
appeal, it can be allowed without 
motion and grounds being filed. 

Ky.—Maryland Cas. Co. v. Wood, 177 
S.W. 2d 365, 296 Ky. 476—Southeast¬ 
ern Gas Co. v. Ferguson, 106 S.W. 
2d 144, 269 Ky. 162. 

63. Mass.—Grant v. Plzzano, 163 N. 
E. 162, 264 Mass. 475. 

Miss.—Thompson v. Wilson, 160 So. 
388, 172 Miss. 766—Yazoo & M. V. 
R. Co. v. James, 67 So. 152, 108 
Miss. 656. 

Tenn.—Moore v. Churchwell, 181 S. 

W.2d 959, 27 Tenn.App. 443. 

Vt—Dolham v. Crowne, 3 A. 2d 548, 
110 Vt. 238. 

Dismissal of suit 

Appeal from decree dismissing suit 
in equity was of right. 

Mich.—Van Kovering v. Eggebeen, 
290 N.W. 867, 292 Mich. 457. 
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Decisions of intermediate appellate courts . Under for an appeal from the decision of an intermediate 
particular statutes, leave of court may be required appellate court. 64 


64. N.Y.—Davis Yam Co. v. Brook¬ 
lyn Yam Dye Co., 56 N.E.2d 564, 
293 N.Y. 236—In re Gellatly's Es¬ 
tate, 27 N.E.2d 809, 283 N.Y. 125. 
^ Tr»aii<Tw^ff affirmance 

(1) Leave of court is required for 
an appeal from a unanimous affirm¬ 
ance by the appellate division not in¬ 
volving the construction of the con¬ 
stitution. 

N.J.—Lenton Const. Co. v. Hill, 68 
A.2d 737, 3 N.J. 40. 

N.Y.—Munzer v. Blaisdell, 73 N.E. 
£d 721, 296 N.Y. 409, reargument 
denied 74 N.E.2d 199, 297 N.Y. 507 
•—Shea v. Judson, 28 N.E.2d 885, 
283 N.Y. 393—Cage v. Rosenberg, 6 
N.E.2d 420, 273 N.Y. 495—Interna¬ 
tional Harvester Co. of America 
v. Whelan, 6 N.E.2d 420, 273 N.Y. 
496, motion denied 11 N.E.2d 739, 
275 N.Y. 538—Squier v. Houghton, 
193 N.E. 290, 265 N.Y. 501, certio¬ 
rari denied 55 S.Ct. 506, 294 U.S. 
711, 79 L.Ed. 1245—Albany Build¬ 
ers’ Supply Co. v. Eastern Bridge 
& Structural Steel Co., 139 N.E. 
565, 235 N.Y. 432—Ely v. Barrett, 
120 N.E. 60, 224 N.Y. 550—O’Neil 
v. State, 119 N.E. 95, 223 N.Y. 40. 

(2) Four justices of the appellate 
division constitute a quorum, and 
unanimous affirmance by four judges 
requires leave to appeal to the court 
of appeals. 

N.Y.—Charles W. Sommer & Bro. v. 
Albert Lorsch & Co., 172 N.E. 271, 
254 N.Y. 146. 

(3) Where, after defendant was 
given leave to appeal, before notice 
of appeal was served, plaintiff made 
motion at the appellate division that 
it make findings of fact, which mo¬ 
tion was granted, and a new judg¬ 
ment rendered, unanimously affirming 
the judgment of the trial court, and 
defendant thereafter served notice of 
appeal, not only from the original 
judgment, but from the new judg¬ 
ment, the appeal must he dismissed. 
N.Y.—Ely v. Barrett, 120 N.E. 60, 

224 N.Y. 550. 

(4) Unanimous order affirming, as 
a matter of law and not in exercise 
of discretion, order denying motion 
for peremptory order of mandamus 
was appealable as against contention 
that appeal could not be taken as a 
matter of right. 

N.Y.—Rose v. Shankey, 7 N.E.2d 
702, 273 N.Y. 582. 

Construction, of state or federal con¬ 
stitution 

(1) Under Civ.Pract.Act § 588 subd 
1, appeal to the court of appeals does 
not lie without leave if the decision 
is, or may have been, based on 
grounds not involving construction 
of the constitution. 

N.Y.—People v. Foote, 7 N.E.2d 728, 
273 NiY. 629, followed in 7 : N.E.2d 


729, 273 N.Y. 630, certiorari denied 
58 S.Ct. 367, 302 U.S. 760, 82 L.Ed. 
588—Fryberger v. N. W. Harris Co., 
6 N.E.2d 398, 273 N.Y. 115, reargu¬ 
ment denied 7 N.E.2d 704, 273 N. 
Y. 584—In re Levy, 174 N.E. 461, 
255 N.Y. 223. 

(2) Under Code Civ.Proc. § 90, as 
amended by L.(1917) c 290, an appeal 
from a unanimous order of the appel¬ 
late division must present a record 
showing that a construction of the 
constitution has been not only direct¬ 
ly, but necessarily, involved in the 
decision. 

N.Y.—Haydom v. Carroll, 121 N.E. 
463, 225 N.Y. 84. 

(3) Where a judge’s right to ten¬ 
ure of office as a judge of superior 
court involved a question arising un¬ 
der the constitution of the state, he 
had a right to appeal from a decision 
of the superior court, appellate divi¬ 
sion, to the supreme court, as a mat¬ 
ter of right. 

N.J.—Lloyd v. Vermeulen, 125 A.2d 
393, 22 N.J. 200. 

Affirmance by divided court 

Petitioner was entitled as of right 
to appeal to court of appeals from 
order of appellate division affirming 
by a divided court an order of spe¬ 
cial term dismissing second cause of 
action set forth in petition, since or¬ 
der of affirmance was a final deter¬ 
mination of insufficiency of such 
cause of action and was made by a 
divided vote. 

N.Y.—National Cash Register Co. v. 
Joseph, 86 N.E.2d 561, 299 N.Y. 200, 
12 A.L.R.2d 812. 

Dissent or failure of justice to con¬ 
cur 

(1) An appeal lies without leave of 
court from a final decision of the ap¬ 
pellate division to the court of ap¬ 
peals when a justice of the appellate 
division dissents, or sits but does not 
concur in the opinion. 

N.Y.—Brooklyn Hospital v. Donlon, 
132 N.E.2d 489, 309 N.Y. 520—In re 
Chase Nat. Bank of City of New 
York, 28 N.E.2d 868, 283 N.Y. 350 
—Duncan v. McMurtry, 193 N.E. 
292, 265 N.Y. 504, affirmed 193 N.E. 
416, 265 N.Y. 623—De Santis v. 
Luger, 178 N.E. 763, 257 N.Y. 476. 

(2) Under Code Civ.Proc. § 190 
subd 1, as amended by L.(1917) e 290, 
the failure of a sitting justice to par¬ 
ticipate in the decision of the court 
was held not to be a "dissent" as 
conferring an appeal as of right to 
the court of appeals. 

N.Y.—Charles W. Sommer & Bro. v. 
Albert Lorsch & Co., 172 N.E. 271, 
254 N.Y. 146. 

Zinke v. Hipkins, 184 N.Y.S; 802, 
193 App.Div. 498. 

(3) Appellant’s designation of a 
judgment as a unanimous affirmance 
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in his application for leave to ap¬ 
peal does not estop appellant to 
deny on motion to dismiss that the 
decision was unanimous. 

N.Y.—Duncan v. McMurtry, supra. 

(4) In action for breach of warran¬ 
ty in sale of infected pork where ver¬ 
dict was returned against restaurant 
keeper, its impleaded vendor, and 
wholesaler, and one justice of ap¬ 
pellate division dissented and voted 
to dismiss cross complaint of res¬ 
taurant keeper against its vendor 
and vendor’s cross complaint against 
wholesaler, motion by plaintiff to dis¬ 
miss appeal of restaurant keeper on 
ground that dissent did not touch res¬ 
taurant keeper and, therefore, affirm¬ 
ance was not appealable as of right, 
was properly denied, where dismissal 
would not be consistent with the in¬ 
divisible theory of the consolidated 
trials of all the issues involved. 

N.Y.—Eisenbach v. Gimbel Bros., 24 

N.E.2d 131, 281 N.Y. 474. 

(5) Fact that case involving 
wrongful death of one boy and case 
involving injuries to another were 
united in one complaint against rail¬ 
road company and tried together did 
not mean that dissent from decision 
of superior court, appellate division, 
favorable to railroad in wrongful 
death case gave railroad company 
an appeal to supreme court as of 
right in personal injury case. 

N.J.—Pangborn v. Central R. Co. of 
N. J., 112 A.2d 705, 18 N.J. 84. 

Modification or reversal In whole or 
in part 

(1) An appeal lies as of right from 
a final decision of the appellate divi¬ 
sion to the court of appeals when 
the final judgment of the trial court 
has been modified or reversed in 
whole or in part. 

N.Y.—Miller v. Discount Factors, 
Inc., 152 N.Y.S.2d 273, 135 N.E.2d 
33, 1 N.Y.2d 275, appeal denied 132 
N.E.2d 331, 309 N.Y. 970—In re Wil¬ 
son’s Estate, 133 N.E.2d 458, 309 
N.Y. 1011—Humbeutel v. Humbeu- 
tel. 111 N.E.2d 429, 305 N.Y. 159— 
Karlin v. Karlin, 19 N.E.2d 669, 280 
N.Y. 32—O’Toole v. Crane & Clark, 
198 N.E. 533, 268 N.Y. 637—Royal 
Indemnity Co. v. Travelers Ins. Co., 
198 N.E. 527, 268 N.Y. 629 —JEtna 
Life Ins. Co. v. Asba Corporation, 
196 N.E. 575, 267 N.Y. 553, affirmed 
198 N.E. 376, 268 N.Y. 504—McCon¬ 
nell v. Williams S. S. Co., 193 N. 
E. 297, 265 N.Y. 513, affirmed 193 
N.E. 336, 265 N.Y. 594—Broderick 
v. Adamson, 193 N.E. 287, 265 N.Y. 
495, reversed on other grounds 268 
N.Y.S. 766, 240 App.Div. 229, af¬ 
firmed 1 N.E.2d 337, 270 N.Y. 574— 
Vatet v. Scarborough School, 191 
N.E. 635, 264 N.Y. 703—Brown v. 
McCullough, 191 N.E. 618, 264 N.Y, 
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of course, on the application of the party and the 


669, affirmed 193 N.E. 429, 265 N. 
Y. 652—Frisch v. Dulany, 189 N.E. 
757, 263 N.Y. 684—Gambold v. 

MacLean, 173 N.E. 220, 254 N.Y. 
357—American Union Line v. Ori¬ 
ental Nav. Corporation, 146 N.E. 
338, 239 N.Y. 207, reargument de¬ 
nied 147 N.E. 227, 239 N.Y. 634- 
In re White Plains Road in City 
of New York, 121 N.E. 354, 224 N. 
Y. 454—Middleton v. Whitridge, 108 
N.E. 192, 213 N.Y. 499, Ann.Cas. 
1916C 856. 

Tauriello v. ^Etna Ins. Co. of 
Hartford, Conn., 240 N.Y.S. 313, 228 
App.Div. 881—Tauriello v. Phoenix 
Ins. Co. of Hartford, Conn., 240 
N.Y.S. 312, 228 App.Div. 881. 

3 C.J. p 1078 note 3 [g] (3). 

(2) It is not essential that appel¬ 
lant show that modification resulted 
to his prejudice. 

N.Y.—In re Van Vliet, 121 N.E. 353, 
224 N.Y. 545. 

(3) Under the 1942 amendment to 
Civ.Pract.Act § 588, providing appeal 
as of right to court of appeals when 
appellate division directs reversal 
or modification of judgment or order 
appealed from a determination of ap¬ 
pellate division reversing order of 
trial judge for new trial and reinstat¬ 
ing verdict is to be treated as re¬ 
versal for purposes of appeal to court 
of appeals. 

N.Y.—O'Connor v. Papertsian, 131 N. 
E.2d 883, 309 N.Y. 465. 

(4) Prior to the above amendment, 
an order of the appellate division 
reversing an order of the trial term 
granting new trial and reinstating 
verdict constituted an unanimous af¬ 
firmance of judgment based on ver¬ 
dict, although no judgment was en¬ 
tered thereon, and leave to appeal 
was necessary. 

N.Y.—Meo v. Bloomgarden, 186 N.E. 
207, 262 N.Y. 72—Markiewicz v. 
Thompson, 158 N.E. 314, 246 N.Y. 
235. 

(5) The modification of a judg¬ 
ment in favor of one plaintiff permit¬ 
ted an appeal from the entire judg¬ 
ment without permission, where 
judgments in favor of two plaintiffs, 
although separate in form, were re¬ 
covered upon a single cause of action. 
N.Y.—General Accident Fire & Life 

Assur. Corporation, Limited, of 
Perth, Scotland v. Zerbe Const. 
Co., 199 N.E. 89, 269 N.Y. 227. 

(6) An order of the appellate divi¬ 
sion reversing the public service 
commission’s order for elimination of 
grade crossings, and remitting the 
matter for rehearing, is not appeal- 
able of right. 


N.Y.—In re Elimination of Highway 
Grade Crossings in Town of Can¬ 
ton, St. Lawrence County, 174 N.E. 
695, 255 N.Y. 320. 

(7) Appeal does not lie as of right 
from an order of the appellate divi¬ 
sion denying a motion for reargu¬ 
ment after reversal of an order of 
special term denying peremptory or¬ 
der of mandamus. 

N.Y.—Small v. Moss, 14 N.E.2d 808, 
277 N.Y. 501, conformed to 5 N.Y. 
S.2d 432, 255 App.Div. 1, affirmed 
18 N.E.2d 281, 279 N.Y. 288. 

(8) Judgments held modified or re¬ 
versed in whole or in part. 

N.Y.—Auten v. Auten, 124 N.E.2d 
99, 308 N.Y. 155—In re Bishop's 
Will, 95 N.E.2d 817, 301 N.Y. 498. 

Final order in special proceeding 

(1) An appeal lies without leave 
from the appellate division to the 
court of appeals from a final order 
in a special proceeding. 

N.Y.—Morris White Fashions v. Sus¬ 
quehanna Mills, 68 N.E.2d 437, 295 
N.Y. 450—In re Irving Trust Co., 
195 N.E. 811, 267 N.Y. 102, motion 
denied 199 N.E. 678, 269 N.Y. 576, 
appeal dismissed Levy v. Irving 
Trust Co., 56 S.Ct 139, 296 U.S. 
539, 80 L.Ed. 383—Markantonis v. 
Madlan Realty Corporation, 186 N. 
E. 862, 262 N.Y. 354. 

(2) In a proceeding involving liqui¬ 
dation or rehabilitation by a statu¬ 
tory body, a motion addressed to the 
statutory liquidator or rehabilitator 
serves to commence a special pro¬ 
ceeding. 

N.Y.—In re Lawyers Mortg. Co. 
(Mortgage No. 29,617), 31 N.E.2d 
177, 284 N.Y. 325. 

(3) Motion to intervene not being 
a special proceeding, but a step in a 
pending action, an order granting or 
denying it is not appealable to the 
court of appeals without the appel¬ 
late division’s permission. 

N.Y.—Markantonis v. Madlan Realty 
Corporation, supra—Maylayne Cor¬ 
poration v. Markantonis, 186 N.E. 
862, 262 N.Y. 354. 

(4) Orders held final. 

N.Y.—Rooney v. Rice, 7 N.E.2d 713, 
273 N.Y. 600—Geary v. Geary, 6 
N.E.2d 67, 272 N.Y. 390, 108 A.L.R. | 
1293—In re Irving Trust Co., 195 
N.E. 811, 267 N.Y. 102, motion de¬ 
nied 199 N.E. 678, 269 N.Y. 576, 
appeal dismissed Levy v. Irving 
Trust Co., 56 S.Ct 139, 296 U.S. 
539, 80 L.Ed. 383. 

(5) Orders held not final. 

N.Y.—General Finance Corp. v. Malt- 
bie» 6 N,E,2d 611, 273 N.Y.’ 526. 
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Interlocutory orders 

(1) Leave of court is necessary for 
an appeal from the appellate division 
to the court of appeals in all cases 
of appeals from orders that are inter¬ 
locutory and not final. 

N.Y.—Dudoff v. Jaffe, 198 N.E. 531, 
268 N.Y. 634—Dickinson v. Spring¬ 
er, 158 N.E. 74, 246 N.Y. 203, motion 
denied 159 N.E. 642, 246 N.Y. 539 
—Fried land v. Argentor Holding 
Corporation, 152 N.E. 399, 242 N.Y. 
496—Morgan v. Sanborn, 122 N.E. 
696, 225 N.Y. 454—Bolles v. Scheer, 
121 N.E. 771, 225 N.Y. 118. 

Sinclair v. Purdy, 211 N.Y.S. 
849, 214 App.Div. 156. 

(2) An order denying appellant's 
application to compel petitioner to 
file additional undertaking for costs 
is not appealable to the court of ap¬ 
peals without permission. 

N.Y.—In re Reed, 116 N.E. 979, 221 
N.Y. 585. 

(3) An order in a mortgage fore¬ 
closure suit to pay rent to receiver 
is an intermediate one on motion in 
the action, and hence not reviewable 
without an allowance of appeal or 
certification of question. 

N.Y.—Klasko Finance Corporation 
v. Belleaire Hotel Corporation, 177 
N.E. 289, 257 N.Y. 1. 

(4) An appeal as of right may not 
be taken to the court of appeals from 
an order of the appellate division di¬ 
recting a final judgment. 

N.Y.—Morgan v. Sanborn, supra. 

(5) An appellate division order re¬ 
versing special term’s order vacating 
final judgment and denying motion to 
vacate such judgment is not a final 
order, so that appeal therefrom to 
court of appeals does not lie as of 
right, but only by permission of ap¬ 
pellate division, but order denying 
such a motion, made by person not 
previously party to action or pro¬ 
ceeding is final order. 

N.Y.—Republique Francaise v. Cello- 
silk Mfg. Co., 128 N.E.2d 750, 309 
N.Y. 269. 

(6) Plaintiffs appeal from such 
parts of order of appellate division as 
modified order of supreme court and 
dismissed second cause of action of 
plaintiff’s complaint as against cer¬ 
tain parties was dismissed on ground 
that it was taken from order of ap¬ 
pellate division and not from judg¬ 
ment entered thereon and no leave 
to appeal had been granted by appel¬ 
late division. 

N.Y.—Lifshutz v. Adams, 33 N.E. 2d 
83, 285 N.Y. 180, affirmed Lifshutz 
on Behalf of Community Water 
Service v. Adams, 49 N.E.2d 635, 
290 N.Y. 707. 
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filing of the writ with the clerk of the court to 
which it is directed. 65 Under the statutes or rules 
of practice in some jurisdictions, however, it is 
required that a petition in error shall be presented 
to, and the writ allowed by, the appellate court 
or a judge thereof, although failure to comply 
therewith is not necessarily fatal to jurisdiction. 66 

§ 464. By Whom Allowed 

The allowance of an application for an appeal or 
writ of error must be obtained from the court or official 
designated by statute. 

The application for an appeal or writ of error 
must be made to, and its allowance obtained from, 
the court, judge, or official designated by the stat¬ 


ute under which the appeal or proceeding in error 
is taken, and, when an appeal is granted by a 
court or official having no authority to do so, the 
appeal will be dismissed. 67 So, the appeal will be 
dismissed where it is granted by a judge who has 
recused himself from the cause. 67 - 5 

§ 465. -Authority of Court or Judge in 

General 

The court or judge authorized to grant leave to ap¬ 
peal depends on the terms of the governing statute. 

Under some statutes, or in certain cases, an ap¬ 
peal, writ of error, or petition in error must be 
allowed by the lower court or judge. 68 Under oth- 


(7) Where the appellate division, 
in reversing the action of the special 
term, made two interlocutory orders, 
one sustaining defendant's demurrer 
to the complaint, and the other grant¬ 
ing his motion for judgment on the 
pleadings, but gave leave to plaintiff 
to amend, and on refusal so to do 
final judgment against plaintiff was 
entered, the orders of the appellate 
division were “interlocutory/’ and no 
appeal could be taken to the court 
of appeals without permission. 

N.Y.—Noble v. Kendall, 122 N.E. 223, 
225 N.Y. 673, motion denied 123 
N.E. 881, 226 N.Y. 559. 

65. Ala.—Hodges v. State, 8 Ala. 
55. 

Fla.—Orlando First Nat. Bank v. 

King, 18 So. 1, 36 Fla, 25. 

Mass.—Pembroke v. Abington, 2 
Mass. 142. 

Mo.—State ex rel. Yale University v. 
Sartorius, 163 S.W.2d 981, 349 Mo. 
1039. 

Tenn.—Honeycutt v. Nabors, 271 S. 
W.2d 859, 197 Tenn. 300. 

Love Hardware Co. v. Connatser, 
180 S.W.2d 129, 27 Tenn.App. 302 
—Williams v. Cantrell, 124 S.W.2d 
29, 22 TennApp. 443. 

3 C.J. p 1079 note 5. 

Xn New Jersey, under the old rule 
it was customary to apply for and ob¬ 
tain an order allowing a writ of er¬ 
ror, but it was not necessary to do 
so. 

N.J.—Anonymous, 16 N.J.Law 217. 

Xn Ohio 

(1) It was formerly held in this 
jurisdiction that no order of court 
was necessary allowing a writ or 
petition in error or a cross petition in 
error. 

Ohio.—Bundy v. Ophir Iron Co., 35 
Ohio St. 80—Shepley v. Dewey, 1 
Ohio St. 331. 

<21 The present rule is to the con¬ 
trary* in the absence of a debatable 
constitutional question, where the 
case did not originate in the court 
of appeals. 

Ohio.—State ex reL Olentangy Oil Co. 


v. City of Lorain, 17 N.E.2d 644, 
134 Ohio St. 386—Duncan v. Pogue, 
185 N.E. 553, 126 Ohio St. 377— 
Ricketts v. Allen, 158 N.E. 651, 117 
Ohio St. 325, error dismissed 48 S. 
Ct. 435, 277 U.S. 572, 72 L.Ed. 993 
—Bettman v. Kuerze, 157 N.E. 487, 
117 Ohio St. 225. 

(3) Taking the case from the jury 
on failure of proof is not a denial of 
the constitutional right to trial by 
jury authorizing a petition in error 
as of right and without an order of 
court 

Ohio.—Keller v. Stark Electric Ry. 
Co., 130 N.E. 508, 102 Ohio St. 114. 

<4) Affirmance of a reduced judg¬ 
ment is not a decision necessarily in¬ 
volving an invasion of a constitution¬ 
al right authorizing a writ of error 
without leave of court. 

Ohio.—Alter v. Shearwood, 151 N.E. 
667, 114 Ohio St 560. 

(5) When a constitutional right 
has not been adjudged against appel¬ 
lant but he has lost it through neg¬ 
ligence, no constitutional question is 
presented within the meaning of the 
statute authorizing a petition in error 
as of right and without leave of 
court 

Ohio.—Ricketts v. Allen, supra. 

(6) Denial of intervention in an 
appeal to the court of appeals does 
not constitute an order in a case 
originating in the court of appeals. 
Ohio.—Bettman v. Kuerze, supra. 

66. III.—Cornell v. Board of Educa¬ 
tion for High School Dist. No. 99, 
8 N.E.2d 654, 366 Ill. 253. 

Tex.—Rilling v. Schultze, 67 S.W. 
401, 95 Tex. 352 —Hargadine-Mc- 
Kittrick Dry Goods Co. v. Jacks- 
boro First Nat. Bank, 37 S.W. 311, 
90 Tex. 76—Burnett v. Powell, 24‘ 
S.W. 788, 25 S.W. 17, 86 Tex. 3i82. 

3 C.J. p 1079 note 6. 

Under the former rule the allow¬ 
ance of a writ of error was a minis¬ 
terial act to be performed by the 
clerk on the filing of a petition and 
bond. 


Tex.—Miller v. Cunningham, 1 Tex. 
App.Civ.Cas. § 958. 

67. Ky.—Stewart v. City of Corbin, 
171 S.W.2d 445, 294 Ky. 284—Lex¬ 
ington & E. Ry. Co. v. Grigsby, 197 
S.W. 408, 176 Ky. 727—Childers v. 
Ratliff, 175 S.W. 25, 164 Ky. 123. 

La.—Johnson v. Johnson, App., 50 
So. 2d 490—Louisiana Power & 
Light Co. v. Mosley, App., 18 So.2d 
210 . 

Mo.—Wade v. Markham, App., 106 S. 
W.2d 939. 

N.C.—Veazey v. City of Durham, 57 
S.E.2d 377, 231 N.C. 357, rehearing 
denied 59 S.E.2d 429, 232 N.C. 744. 
Pa.—In re Schaffer’s Estate, Orph., 
32 North.Co. 191. 

3 C.J. p 1079 note 10. 

Court en banc 

A petition for review in the or¬ 
phans' court must be presented to 
the court en banc and not to an in¬ 
dividual judge. 

Pa.—In re Devereux* Estate, 50 Pa. 
Dist. & Co. 509. 

67.5 N.M.—McCabe v. Whitehill, 186 
P.2d 514, 51 N.M. 424. 

68. Ala.—State v. Templin, 95 So. 
149, 208 Ala. 651. 

HI.—See Anderson v. Chittick, 203 Ill. 
App. 128. 

La.—Doiron v. Vacuum Oil Co., 115 
So. 752, 165 La. 563—Sammons v. 
New Orleans Ry. & Light Co., 79 
So. 320, 143 La. 731. 

Grayson, Newton & Co. v. Blount 
& Welch, 4 La.App. 554. 

Md.—Beilman v. Poe, 88 A. 131, 120 
Md. 444. 

Mo.—In re Fields’ Estate, 6 S.W.2d 
68, 222 Mo.App. 1051. 

Tenn.—Waller v. Skeleton, 212 S.W. 
2d 690, 31 Tenn.App. 103, certiorari 
denied 211 S.W.2d 445, 186 Tenn. 
433—Savely v. Phillips, 166 S.W.2d 
780, 25 -Tenn.App. 654. 

3 C.J. p 1080 note 11. 

Allowance or refusal of application 
in discretion of court see infra § 
486, 
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er statutes it is to be allowed by the appellate court | or a judge thereof or by a judge of the appellate 
or a judge thereof, 69 or either by the lower court I court. 70 


Chancery court 

(1) In general. 

Ala.—Scott v. Leigeher, 18 So.2d 275, 
245 Ala. 583. 

Tenn.—Houser v. Haven, 216 S.W. 2d 
320, 187 Tenn. 583—Kyle v. Mar- 1 
com, 178 S.W.2d 618, 181 Tenn. 57. ! 

Huntington v. Lumpkin, App., 281 
S.W. 2d 403—Moore v. Church well, 
181 S.W.2d 959, 27 Tenn.App. 443. 

(2) Purported appeal, by permis¬ 
sion of trial court, from order, in 
law action, sustaining demurrer but 
allowing plaintiff to amend was an 
interlocutory appeal, authority to 
permit which is granted only to the 
chancery court. 

Miss.—Pennyan v. Alexander, 84 So. 

2d 388, suggestion of error over¬ 
ruled 84 So.2d 691. 

(3) Where appeal from interlocu¬ 
tory decree overruling demurrer to 
bill by property owners and taxpay¬ 
ers to enjoin state highway officials 
from proceeding with proposed con¬ 
struction of freeway through certain 
city, involved question of jurisdiction 
of chancery court, chancellor was 
warranted in granting appeal from 
interlocutory decree. 

Miss.—Mississippi State Highway 
Commission v. Fuller, 80 So.2d 814. 
Who may grant writ of error 

Under the Compulsory Arbitration 
Act, an application for a writ of er¬ 
ror should be addressed to the court 
of common pleas, and need not be 
taken to the supreme court. 

Pa.—Sheets v. Rudebaugh, 2 Rawle 
149. 

69. Miss.—Belzoni Land Co. v. Rob¬ 
ertson, 87 So. 669, 125 Miss. 338. 

Mo.—state v. Hartman, 222 S.W. 442, 
282 Mo. 680. 

N. J.—Milk Drivers & Dairy Emp. Lo¬ 
cal 680 of Intern. Broth, of Team¬ 
sters, Chauffeurs, Warehousemen 
& Helpers of America v. Shore 
Dairies, 83 A.2d 609, 8 N.J. 32. 

Ohio.—State v. Glasgo, 137 N.E. 35, 
105 Ohio St. 225. 

R.I.—Moulis v. Kennedy's, Inc., 108 
A.2d 512—Calcagni v. Cirino, 2 A. 
2d 891, 62 R.I. 49. 

3 C.J. p 1080 note 12. 

Cross appeal 

Ohio.—Staley v. Kreinbihl, 89 N.E.2d 
593, first case, 85 Ohio App. 510. 

70. U.S.—Sage v. Central R. Co., I 

Iowa, 96 U.S. 712, 24 L.Ed. 641. ] 

Copper River Min. Co. v. McClel¬ 
lan, Alaska, 138 F. 333, 70 C.C.A. 
623. ‘ 

3 C.J. p 1080 note 13. 

Ill TlUnftla 

(1) Under statute, the supreme 
court has no jurisdiction to review a 
judgment of an appellate court in an 
action ex contracts, where judgment 


is in favor of plaintiff and is less 
than one thousand five hundred dol¬ 
lars, except on appeal granted by the 
appellate court, in accordance with 
provisions of Civil Practice Act. 

Ill.—Martin v. Martin’s Estate, 36 
N.E.2d 742, 377 Ill. 392. 

(2) An appeal from an order va¬ 
cating judgment and awarding a new 
trial is not warranted unless allow¬ 
ed by appellate court. 

Ill.—Miller v. Interstate Bedding Co., 
133 N.E.2d 773, 9 Ill.App.2d 571— 
Sedgwick v. Sedgwick, 54 N.E.2d 
246, 322 Ill.App. 278—Beasley v. 
Morris, 37 N.E.2d 359, 311 Ul.App. 
599—Wettaw v. Retail Hardware 
Mut. Fire Ins. Co., 2 N.E.Sd 162, 
285 Ill.App. 394. 

(3) Where defendant perfected his 
appeal from order of June 2, with¬ 
out bringing up for review an order 
entered June 7, appellate court could 
not allow defendant to file therein a 
notice of appeal from the order of 
June 7. 

III.—Savit v. Chicago Title & Trust 
Co., 68 N.E.2d 472, 329 Ill.App. 277. 

In Kentucky 

(1) The trial court must allow an 
appeal during the term at which 
judgment was rendered or motion 
for new trial was overruled, while 
thereafter allowance must be obtain¬ 
ed from the clerk of the court of ap¬ 
peals, where the appeal lies as a mat¬ 
ter of right. 

Ky.—Wermeling v. Wermeling, 5 S. 
W.2d 893, 224 Ky. 107—Louisville & 
N. R. Co. v. Smith’s Adm’r, 199 S. 
W. 805, 178 Ky. 681—Graves’ Com¬ 
mittee v. Lyons, 179 S.W. 413. 166 
Ky. 446—Imperial Bank v. Bruner, 
129 S.W. 95, 138 Ky. 746—Wright 
v. Lexington, etc., R. Co., 64 S.W. 
675, 111 Ky, 690, 23 Ky.L, 952. 

(2) Under the 1952 amendment to 
KRS 21.080, an appeal can be obtain¬ 
ed only by motion in the court of ap¬ 
peals where the amount in contro¬ 
versy is as much as two hundred 
dollars but less than twenty-five 
hundred dollars, exclusive of inter¬ 
est and costs. 

Ky.—Davis v. Underwood, 283 S.W. 
2d 851—Pulliam v. Curd, 283 S.W. 
2d 839—Bowling v. Bowling, 283 S. 
W.2d 837—RicheTson v. Butter- 
worth, 261 S.W.2d 294—Bennett v. ! 
Buckley, 258 S.W.2d 448—Harris- 
Lovett Motor Co. v. McDonald, 257 
S.W.2d 904. 

(3) Prior to the above amendment, 
an appeal could be granted only by 
the court of appeals where the 
amount in controversy was less than 
five hundred dollars but more than 
two hundred dollars. 

Ky.—Jordan v. Merten, 216 S.W.2d 
906, 309 Ky. 105—Black v. York, 
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183 S.W.2d 641, 298 Ky. 557—Stew¬ 
art v. City of Corbin, 172 S.W.2d 
436, 294 Ky. 874—Stewart v. City 
of Corbin, 171 S.W.2d 445, 294 Ky. 
284—Greater Kentucky Building & 
Loan Ass’n v. Doom, 159 S.W.2d 
56, 289 Ky. 853—Wade v. Braham, 
158 S.W.2d 155, 289 Ky. 853—Mar¬ 
tin County v. Stanley, 156 S.W.2d 
471, 288 Ky. 478—Louisville & N”. 

R. Co. v. Sloan, 155 S.W.2A 23, 287 
Ky. 663—Amick v. First Nat. Bank 
of Pikeville, 154 S.W.2d 716, 287 
Ky. 635—Black Motor Co. v. Isaacs, 
152 S.W.2d 997, 287 Ky. 851—Ste¬ 
phens v. Davis, 151 S.W.2d 384, 286 
Ky. 608—Reisinger v. Oldham, 151 

S. W.2d 372, 286 Ky. 525—City of 
Corbin v. Weaver, 133 S.W.2d 717, 
280 Ky. 541—Title Insurance & 
Trust Co. v. Cole, 126 S.W.2d 1097, 
277 Ky. 512—United Carbon Co. v. 
Webb, 124 S.W.2d 1031, 276 Ky. 633 
—Perkins v. Mitchell, 104 S.W.2d 
1079, 268 Ky. 307—Rinehart v. Me- 
Elroy, 72 S.W.2d 45, 254 Ky. 658— 
Hundley v. Baskett, 48 S.W.2d 537, 
243 Ky. 383—Wallins Creek Col¬ 
lieries Co. v. Marshall, 290 S.W, 
519, 217 Ky. 647—Gilmore & Helm 
v. Brown, 284 S.W. 1017, 215 Ky. 
100—Heitt v. Smith, 265 S.W. 482. 
205 Ky. 78—Sallee v. Sallee’s 
Adm’r, 223 S.W. 1004, 188 Ky. 658— 
White v. Tisdale’s Ex'r, 211 S.W. 
571, 184 Ky. 254—Thornton v. Dur- 
rette, 209 S.W. 49, 183 Ky. 267— 
Davis v. Davis, 208 S.W. 6, 182 Ky. 
805—Julian v. United Clothing 
Stores, 203 S.W. 549, 180 Ky. 653— 
Lexington & E. Ry. Co. v. Grigs¬ 
by, 197 S.W. 408, 176 Ky. 727— 
Hillman Land & Iron Co. v. Com¬ 
monwealth, 190 S.W. 467, 173 Ky. 
76—Searcy v. Golden, 188 S.W. 1098, 
172 Ky. 42—Oman-Bowling Green 
Stone Co. v. Louisville & N. R. Co., 
185 S.W. 118, 169 Ky. 832. 

(4) When appellant sued for seven 
hundred and eighty dollars and was 
awarded three hundred and ninety 
dollars, the amount in controversy 
was only three hundred and ninety 
dollars, that is, the difference be¬ 
tween the amount claimed and the 
amount of the judgment. 

Ky.—Richardson v. Hill, 69 S.W.2d 
| 731, 253 Ky. 424. 

(5) Where an appeal is prayed and 
granted from a judgment in its en¬ 
tirety, the amount in controversy on 
the appeal with respect to the power 
of the circuit court to gTant the ap¬ 
peal is the amount of the judgment, 
and not of the part superseded. 

Ky.—Calvert v. Wilder, 201 S.W. 449, 
180 Ky. 97. 

(6) The trial court should grant 
an appeal as a matter of right to 
the court of appeals from a judg¬ 
ment for the recovery of money, if 
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On change of venue, the court which rendered 
judgment on the merits should grant the appeal 
from its own judgment and also from the judg¬ 
ment of the court from which the cause was trans¬ 
ferred. 71 

On the death of a judge or the expiration of his 
term of office his successor should generally allow 
an appeal if prayed seasonably. 72 


§ 466. - In Vacation or at Chambers 

In the absence of a statute providing otherwise, an 
appeal must be allowed in term time and in court. 

When a statute requires the allowance of an ap¬ 
peal it is considered that the making of the order 
allowing an appeal is a judicial act which can be 
performed only by the judge in term time and when 
sitting as a court, unless the statute provides other¬ 
wise. 73 Under some statutes, however, an appeal or 


the value in controversy, exclusive of 
interest and costs amounts to five 
hundred dollars or more, but the ap¬ 
peal is from the judgment, and not 
from the verdict of the jury, and, in 
estimating the amount of it, inter¬ 
est, and costs must be excluded. 

Ky.—Sawyer’s Ex’r v. Johnson, 255 
S.W. 1045, 201 Ky. 101. 

(7) Separate claims of several 
plaintiffs cannot be added together 
to make the minimum required sum 
and thus give the circuit court ju¬ 
risdiction to grant the appeal. 

Ky.—Kramer v. Kramer, 124 S.W.2d 
744, 276 Ky. 504—Wallins Creek 
Collieries Co. v. Marshall, 290 S.W. 
519. 217 Ky. 647—Highbaugh v. 
Huff, 265 S.W. 816, 205 Ky. 353. 

(8) An appeal may be granted in 
such case by the court of appeals 
when, on inspection of the record, it 
appears that prejudicial error was 
committed, or that the construction 
of a statute or a section of the con¬ 
stitution was involved. 

Ky.—Gilmore & Helm v. Brown, 284 
S.W. 1017, 215 Ky. 100—Phelps v. 
Johnson, 207 S.W. 453, 182 Ky. 755 
—Oman-Bowling Green Stone Co. v. 
Louisville & N. R. Co., 185 S.W. 
118, 169 Ky. 832—Smith v. Berry, 
181 SW. 379, 167 Ky. 646. 

(9) A cross appeal can be granted 
only by the appellate court. 

Ky.—Local No. 227, Amalgamated 
Meat Cutters and Butcher Workers 
of North America v. P. B. Purnell 
Sausage Co., 264 S.W.2d 870—Ken¬ 
tucky Utilities Co. v. City of Paris, 
179 S.W.2d 676, 297 Ky. 440—Davis 
v. Rose, 129 S.W.2d 530, 278 Ky. 752 
—Center v. Rose, 67 S.W.2d 698, 
252 Ky. 463—Chiles v. Robinson, 5 
S.W.2d 269, 224 Ky. 71—General 
Refractories Co. v. James, 1 S.W. 
2d 1059, 222 Ky. 652. 

3 C.J. p 1080 note 12 [a], 

in New York 

(1) An appeal will not lie in the 
court of appeals from the unanimous 
affirmance by the appellate division 
of the decision of the trial term 
where leave has not been granted by 
the appellate division together with 
a certificate of grounds, or, leave 
having been denied by the appellate 
division, it has been obtained from 
the court of appeals. 

N.Y.—Sultzbach v. Sultzbach, 144 N. 
EL 638, 238 N.Y. 353 —Brigham v. I 


City of New York, 124 N.E. 209, 
227 N.Y. 575. 

Jaeger v. Taub, 98 N.Y.S.2d 110, 
277 App.Div. 797—Hill v. Gross, 237 
N.Y.S. 501, 227 App.Div. 821, af¬ 
firmed 171 N.E. 785, 253 N.Y. 567. 
3 C.J. p 1078 note 3 [g] (1). 

(2) An appeal to the court of ap¬ 
peals from the decision of the appel¬ 
late division on the judgment of the 
city court must be granted by the 
appellate division. 

N.Y.—Dusenbury v. Strathcona 

| Apartments, 186 N.E. 804, 262 N.Y. 
338. 

Charlton v. Metropolitan Life 
Ins. Co., 195 N.Y.S. 64, 202 App. 
Div. 814. 

(3) Leave to appeal from an in¬ 
termediate order made pursuant to 
the Civil Practice Act must be ob¬ 
tained from the court which made 
the order, and not from the appellate 
division. 

N.Y.—Clark v. Burke, 50 N.Y.S.2d 
514, 268 App.Div. 864. 

(4) A decision of the appellate 
term upholding the decision of the 
special term on the judgment of the 
city court can be appealed to the ap¬ 
pellate division only by leave of the 
appellate term. 

N.Y.—Lesster v. Lawyer's Surety 
Co., 63 N.Y.S. 804, 50 App.Div. 181, 
30 N.Y.Civ.Proc. 388. 

(5) In such case the appeal must 
be granted by the judges who heard 
the appeal and not by one who did 
not participate in the determination 
of the appellate term. 

N.Y.—Harrison v. Weir, 73 N.Y.S. 
1119, 68 App.Div. 25—Jaeger v. 
Koenig, 73 N.Y.S. 907, 67 App.Div. 
55 2. 

(6) Under a former statute au¬ 
thorizing the general term to grant 
appeals in certain cases it was held 
that the judges need not be the same 
ones who heard the case, but that it 
might be granted by a general term 
succeeding the one deciding the case, 
or by any general term in the de¬ 
partment held within the time for 
taking an appeal. 

N.Y.—Third Ave. R. Co. v. Ebling, 2 
N.E. 878, 100 N.Y. 98—Sprague v. 
Western Union Tel. Co., 64 N.Y. 
658. 

Curtin v. Metropolitan St. R. Co., 
49 N.Y.S. 668, 22 Misc. 586, 27 N.Y. 
Civ.Proc. 97. 


Richmond County v. Van Clief, 
16 Abb.Pr.,N.S., 97. 

(7) When an application for an ap¬ 
peal has been denied without leave 
to review by one judge of the court 
of appeals, and has been granted by 
another on a second application, the 
order granting the same will be set 
aside. 

N.Y.—Carlisle v. Barnes, 76 N.E. 27, 
183 N.Y. 272. 

(8) A proceeding commenced in 
the domestic relations court of the 
city of New York on the petition of 
a representative of the department 
of public welfare to compel defend¬ 
ant to support his stepchildren is not 
of a criminal nature, and if an ap¬ 
peal from the decree in such pro¬ 
ceeding is to be taken to the court 
of appeals it must be by permission 
of the appellate division. 

N.Y.—Kane v. Necci, 198 N.E. 613, 
269 N.Y. 13. 

(9) Where the appellate division 
granted motion for summary judg¬ 
ment dismissing one of plaintiff's 
causes of action, and did not sever 
such cause of action from others, 
and plaintiff sought to compel de¬ 
fendants to enter judgment or the 
clerk to do so at the plaintiff's in¬ 
stance so as to appeal therefrom to 
the court of appeals, special term 
was limited to the right of plaintiff 
to the relief sought and not to his 
purpose or the consequences that 
would flow from granting relief, and 
question of the appealability was for 
the court of appeals. 

N.Y.—Corash v. Texas Corp., 37 N.Y. 
S.2d 316, 178 Misc. 1059. 

71. Mo.—Doerschuk v. Locke, 51 S. 
W.2d 62, 330 Mo. 819. 

Fields' Estate, 6 S.W.2d 68, 222 
Mo.App. 1051. 

72 . N.M.—Cullender v. Levers, 28 P. 
2d 533, 38 N.M. 112. 

3 C.J. p 1081 note 15. 

73. Ill.—Davis v. Mosbacher, 252 Ill. 
App. 536. 

Tenn.—Waller v. Skeleton, 212 S.W. 
2d 690, 31 Tenn.App. 103, certiorari 
denied 211 S.W.2d 445, 186 Tenn. 
433. 

Va.—Amis v. Koger, 7 Leigh 221, 34 
Va. 221. 

3 C.J. p 1081 note 19. 
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writ of error may be allowed by a judge in va¬ 
cation or at chambers. 74 

§ 467. - Allowance by Clerk of Court 

Unless expressly authorized by statute, a clerk of the 
court cannot allow an appeal or writ of error. 

Statutes do not generally empower the clerk of 
either the lower or the appellate court to allow 
appeals or writs of error, and an appeal or writ 
of error allowed by him in the absence of special 
statutory authority is a nullity. 75 In some jurisdic¬ 
tions, however, such authority is expressly conferred 
by statute either generally or in specific cases, so 
that he may allow an appeal or writ of error sub¬ 
ject to contest in the appellate court as to whether 
the appeal or writ will lie or has been properly tak¬ 
en. 76 However, he may allow an appeal only after 
the term at which the judgment was rendered, 76 - 5 
and not while the lower court has exclusive juris¬ 
diction of the cause. 76 - 10 

When clerks of lower courts are authorized to 
allow appeals, their powers and duties are limited 
to appeals from the judgments or decrees of their 
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courts respectively, and do not extend to appeals 
from special statutory tribunals; appeals from such 
tribunals must be allowed by the judge from whose 
decision the appeal is taken. 77 

§ 468. Time of Application or Allowance in 
General 

Application for, and allowance of, an appeal or writ 
of error, when necessary, most be in the time, if any, 
fixed by the statute or rule of court. 

An appeal or writ of error must be applied for, 
and allowed at or within, the time, if any, prescrib¬ 
ed by statute or rule of court, 78 as, for example, at 
the term at which the judgment, order, or decree 
is rendered, 79 or within the prescribed time after its 
rendition or entry, whether in term or vacation. 80 

Although there are some decisions to the con¬ 
trary, 81 it is generally held that the court cannot 
allow an appeal by a nunc pro tunc order after 
expiration of the time for appealing, 82 or, by a 
nunc pro tunc order allowing an appeal, make ef¬ 
fective an appeal already attempted without a pre¬ 
vious order of allowance, 83 and that an appeal can- 


74. U.S.—Foote v. Silsby, C.C.N.Y., 

9 F.Cas.No.4,917, 1 Blatchf. 542. 

Ark.—Central Coal & Coke Co. v. Gra¬ 
ham, 196 S.W. 940, 129 Ark. 550. 

Ill.—Wettaw v. Retail Hardware 
Mut. Fire Ins. Co., 2 N.E.2d 162, 
285 Ill.App. 394. 

Miss.—Nesbit v. Rodewald, 43 Miss. 
304. 

Va.—William, etc., College v. Lee, 2 
Hen. & M. 557, 12 Va. 557—Dawney 
v. Wright, 2 Hen. & M. 12, 12 Va. 
12 . 

3 C.J. p 1081 note 20. 

75. Fla.—State v. Vinzant, 38 So. 
366, 49 Fla. 130. 

La.—Hinson v. Pelican Provision Co., 
App., 12 So.2d 471. 

3 C.J. p 1081 note 16. 

76. Ky.—Joyeux v. Anderson-Dulin- 
Varaell Co., 281 S.W. 796, 213 Ky. 
658. 

3 C.J. p 1081 note 17. 

Failure of clerk to collect tax 

While it is the duty of the clerk to 
require the tax to be paid before 
granting an appeal or filing the rec¬ 
ord, his failure to do so is no ground 
for dismissing the appeal. 

Ky.—Emerson v. Dye, 81 Ky. 660, 5 
Ky.L. 734. 

When, the judge is absent from the 
parish and on oath to that effect 
made by appellant or his attorney, 
the clerk of the district court in a 
country parish may allow an appeal. 
La.—Wilder v. Jackson, 91 So. 245, 
150 La. 864. 

76.5 Ky.—Wermeling v. Wermeling, 
5 S.W.2d 893, 224 Ky. 107. 


76.10 Ky.—Baker v. Burton, 94 S.W. 
2d 977, 264 Ky. 435. 

77. Conn.—Montville St. R. Co. v. 
New London Northern R. Co., 36 A. 
811, 68 Conn. 418. 

78. Ark.—Beakley v. Cunningham, 
181 S.W. 287, 121 Ark. 457. 

Ill.—McCarthy v. City of Chicago, 
197 IllApp. 564. 

Ky.—Richerson v. Butterworth, 261 
S.W.2d 294. 

La.—Barrow v. Caffery, 109 So. 488, 
161 La. 778. 

Mich.—Smith v. Wayne Circuit 
Judge, 230 N.W. 175, 250 Mich. 347. 
N.Y.—Erasmi v. Pan American Trust 
Co., 45 N.Y.S.2d 129, 267 App.Div. 
164, appeal denied 46 N.Y.S.2d 97, 
267 App.Div. 809—Fellitto v. Penn¬ 
sylvania R. Co., 29 N.Y.S.2d 41, 262 
App.Div. 888—Geliy v. Cunning¬ 
ham, 23 N.Y.S.2d 357, 260 App.Div. 
932—In re Domkiewicz, 7 N.Y.S.2d 
80, 255 App.Div. 752—Grosso v. 
Tilton, 7 N.Y.S.2d 25, 255 App.Div. 
S30—Grosso v. Tilton, 7 N.Y.S.2d 
26, 255 App.Div. 830—Fels v. Schle- 
gel, 2 N.Y.S.2d 672, 254 App.Div. 
566. 

Pa.—Nixon v. Nixon, 198 A. 154, 329 
Pa. 256. 

Shellito v. Grimshaw, Com.PL, 34 
Erie Co. 124, affirmed 81 A.2d 544, 
367 Pa. 599. 

S.D.—Northwestern Engineering Co. 
v. Ellerman, 10 N.W.2d 879, 69 S.D. 
397. 

Vt—In re Corey’s Estate, 35 A 2d 
377, 113 Vt. 449. 

3 C.J. p 1081 note 21, p 1096 note 57. 
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Time for taking and perfecting ap¬ 
peal or proceeding in error in gen¬ 
eral see supra §§ 428-438. 

79- Ill.—Village of Crotty v. Clark, 
170 N.E. 313, 338 Ill. 426. 

Ky.—Wermeling v. Wermeling, 5 S. 

W.2d 893, 224 Ky. 107. 

Pa.—Fudge v. Scholl, 22 Pa.Dist. & 
Co. 45. 

Tenn.—Everett v. Everett, 1 Tenn. 
App. 85. 

3 C.J. p 1081 note 22. 

80. N.Y.—Munzer v. Blaisdell, 73 N. 
E.2d 721, 296 N.Y. 409, reargument 
denied 74 N.E.2d 199, 297 N.Y. 507. 

Winter v. Anderson, 282 N.Y.S. 
836, 245 App.Div. 907—Cower v. 
People, 279 N.Y.S. 716, 244 App.Div. 
846—Fleck & Hillman v. Wabash 
Ry. Co., 195 N.Y.S. 88, 202 App.Div. 
741. 

Tenn.—Williams v. Cantrell, 124 S.W. 

2d 29, 22 Tenn.App. 443. 

3 C.J. p 1082 note 23. 

Interlocutory judgment 
N.M.—State ex rel. Sandoval v. Tay¬ 
lor, 87 P.2d 681, 43 N.M. 170. 

81. N.Y.—Clapp v. Graves, 2 Hilt. 
317, affirmed 26 N.Y. 418. 

3 C.J. p 1096 note 58. 

82. Ark.—Chicago Mill & Lumber 
Co. v. Drainage Dist. No. 15, Mis¬ 
sissippi County, 174 S.W. 566, 117 
Ark. 292. 

Iowa.—Ruth & Clark v. Emery, 15 
N.W.2d 896, 235 Iowa 131. 

3 C.J. p 1096 note 59. 

83. N.Y.—Guarantee Trust, etc., Co. 
v. Philadelphia, etc., R. Co., 54 N. 
E. 575, 160 N.Y. 1. 

3 C. J. p 1096 note 60. 
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not be allowed after the statutory period by ante¬ 
dating the order of allowance. 84 Under some stat¬ 
utes, however, if an application for an appeal is 
made within the statutory period, it need not be 
allowed by the court within such period. 85 

Where an order for an appeal made in time has 
not been entered on the minutes, through error 
of the clerk, it may, after a motion made to dis¬ 
miss the appeal, be entered at a subsequent term 
nunc pro tunc. 86 

In cases in which no appeal will lie except in 
the discretion of the court, and in which no time 
is prescribed within which application must be 
made, it has been held that the discretion should not 
be so exercised as to allow greater latitude for ap¬ 
peal than in cases where the appeal is a matter 
of right. 87 

Cross appeals. A motion and order for a cross 
appeal must be entered before the hearing of the 
main appeal. 88 


Appeal from intermediate appellate court. The 
time within which an application must be filed 
for leave to appeal from a decision of an inter¬ 
mediate appellate court does not begin to run until 
such decision has become final. 88 - 5 

On the death of a party entitled to appealj the 
statutory period during which his personal repre¬ 
sentative may move for an appeal cannot be extend¬ 
ed by the court. 89 

§ 469. Prayer and Allowance in Open Court 

A motion in open court for an appeal when required 
must be within the time, if any, fixed by statute or rule. 

Although there is authority to the contrary, 89 - 50 
in some jurisdictions an appeal is required to be 
taken by motion in open court, either at any time 
during the term at which the judgment was signed 
or rendered, or at a subsequent term, and in such 
case the motion cannot be made and granted ex¬ 
cept in open court, during the term, when this is 
required, or at a subsequent term within the stat¬ 
utory period for taking the appeal. 90 


B4. ]Sr.T.— Wait v. Van Allen, 22 1ST. 

Y. 319. 

Clerk 

A statute requiring the clerk of the 
court of civil appeals to note on his 
record the filing of the application if 
the petition for writ of error is filed 
in thirty days from the overruling of 
the motion for rehearing does not 
authorize the clerk to file it after 
that time and date it back to cover 
accidents. 

Tex.—El Jardin Immigration Co. v. 
Karlan, Civ.App., 247 S.W. 671. 

85. La.—Marsoudet v. Clancy, Mann. 
Unrep.Cas. 38. 

Vt.—Cummings v. Hugh, 2 Vt 578. 

86. Ark.—Hill v. iEtna Ins. Co., 21 
S.W.2d 180, 180 Ark. 401. 

3 C.J. p 1096 note 63. 

87. D.C.—National Cable Co. v. 
Washington, etc., H. Co., 8 App. 
D.C. 478. 

3 C.J. p 1082 note 26. 

In partition proceeding's, in the ab¬ 
sence of statutory provisions, an ap¬ 
peal may be taken at any time in the 
discretion of the court. 

Va.—Chinn v. Murray, 4 Gratt 348, 
45 Va. 348. 

47 C.J. p 591 note 47. 

88- Ky.—Dorr v. Smith, 259 S.W.2d 
459—Chiles v. Robinson, 5 S.W.2d 
269, 224 Ky. 71—Louisville Tobac¬ 
co Warehouse Co. v. Calvert, 203 
S.W. 567, 180 Ky. 718. 

^Delayed cross appeal 

Where appellants conferred juris¬ 
diction on the supreme court by ap¬ 
plying for leave to appeal within 
statutory time limitation, the su¬ 
preme court, on granting such leave. 


had complete jurisdiction, in its dis¬ 
cretion, to grant appellee right to file 
delayed cross appeal. 

Mich.—Armstrong v. Commercial 

Carriers, 67 N.W.2d 194, 341 Mich. 
45. 

88.5 Ill.—Little v. Chicago Woman's 
Bowling Ass’n, 99 N.E.2d 738, 344 
IlLApp. 65. 

89. N.Y.—Warner v. Dunlap, 187 N. 
Y.S. 374, 196 App.Div. 41. 

89.50 N.M.—Sandoval v. Sandoval, 81 
P.2d 1060, 42 N.M. 470. 

90. La.—Busby v. Osborne, App., 81 
So.2d 70—Gulf States Finance Corp. 
v. Colbert, App., 61 So.2d 626, af¬ 
firmed 66 So.2d 793, 223 La. 743 
—Jackson v. Weeden, 135 So. 745, 
17 La.App. 306—Comire v. Schiro 
Amusement Co., 6 La.App. 441. 

3 C.J. p 1082 note 25—4 C.J. p 567 
note 73. 

Motion, held made in open court 

(1) Motion and order of appeal 
were presented and signed in “open 
court” within appeal statute, not¬ 
withstanding judge to whom motion 
had been presented was in his office 
adjoining the court room, and had 
stated that motion was presented 
and signed in chambers where at 
time motion was presented and sign¬ 
ed, court was in regular session, and 
day was not a legal holiday, judge’s 
office was part of the court and was 
open for official business, court was 
open, a note of evidence was dictated 
to the court stenographer and the 
proceedings were spread on the min¬ 
utes. 

La.—McCann v. Todd, 10 So.2d 769, 
201 La. 953. 
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(2) Where a rule on executors to 
show cause why inventories should 
not be annulled was made returnable 
during the regular term of court, but 
by agreement of parties and with con¬ 
sent of district judge trial of rule 
was fixed for a certain day during 
vacation, by virtue of such agree¬ 
ment the court was open on the day 
fixed not only for trial of the rule 
but also to entertain and grant a 
motion for appeal. 

La.—Succession of Price, 198 So. 894. 
196 La. 172. 

(3) Where appeal was sought by 
appellant through his counsel, who 
was not personally present in open 
court but who was represented by 
clerk of court, who presented to the 
judge a letter addressed to him by 
counsel requesting that the appeal be 
granted, there was a “motion in 
open court” for the appeal. 

La.—Hunter v. Forrest, 190 So. 372, 
193 La. 179. 

On oral motion 

(1) In Louisiana an appeal may be 
taken on oral motion during the term 
at which judgment was rendered, but 
thereafter it should be taken by pe¬ 
tition and citation. 

La.—McCann v. Todd, 10 So.2d 769, 
201 La. 953. 

Piazza v. Louisiana Power & 
Light Co., App., 197 So. 298—Jack- 
son v* Weeden, 135 So. 745, 17 La. 
App. 306. 

(2) However, when an appeal has 
been taken after term on oral motion, 
it will not be dismissed if a proper 
citation has issued. 

La.—Comire v. Schiro Amusement 
Co., 6 La.App; 441. 
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§ 470. Notice of Application 

Unless required by statute, notice of an application 
for an appeal or writ of error is not necessary. 

The appellee or defendant in error is not entitled 
to a notice of the application for the allowance of 
an appeal or writ of error, unless it is so required 
by statute. 91 If it is so required, however, it is 
essential, 92 unless the defect may have been waived, 
or cured by an order of notice. 93 

A requirement that notice be given to the oppos¬ 
ing counsel by mailing or delivering a copy of the 
application to him must be complied with, 93 - 5 except 
in those cases where the petitioner is entitled to 
an appeal or writ of error as a matter of right. 93 - 10 

§ 471. Petition or Other Application, Affi¬ 
davit, and Specification of Errors 

The petition or application should be such as is pre¬ 
scribed by the statute or rule of court. 
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An appeal or writ of error must be applied for in 
accordance with statutory provisions or rules of 
court, even where such appeal or writ of error is a 
matter of right. 94 If there is no statutory or con¬ 
stitutional provision or rule of court regulating the 
matter, the court will review the case on any rea¬ 
sonable application submitted. 95 

§ 472. -Necessity for Petition or Ap¬ 

plication 

Where required by statute, a formal application is 
a prerequisite to an order of allowance of an appeal or 
writ of error. 

Under some statutes a formal petition, prayer, 
motion, or other application for an appeal or writ 
of error, in the form, if any, prescribed by stat¬ 
ute, is essential as a basis for the allowance of an 
appeal or writ of error. 96 Under other statutes 


(3) Although no formal petition 
for suspensive appeal from judgment 
dissolving injunction was presented, 
or motion made in open court, after 
the judge had intimated that it would 
not be granted, written notice of in¬ 
tention to apply for mandamus to 
compel the granting of the appeal 
was a sufficient demand. 

La.—O’Beirne v. Police Jury of Red 
River Parish, 95 So. 862, 153 La. 
357. 

91. U.S.—Ex parte Parker, Wash., 
9 S.Ct. 708, 131 U.S. 221, 33 L.Ed. 
123. 

3 C.J. p 1082 note 27—4 C.J. p 572 
note 16—6 C.J. p 469 note 16 [b]. 

92. Ky.—Richerson v. Butterworth, 
261 S.W.2d 294. 

La.—Queen Ins. Co. of America v. 

Blomenstiel, App., 160 So. 169. 
N.Y.—In re Martin’s Estate, 198 N.E. 
547, 268 N.Y. 665. 

Ohio.—Schneider & Son v. Macintosh, 
16 Ohio N.P.,N.S., 298. 

Okl.—Nichols v. Lonsdale, 234 P. 
753, 109 Okl. 59—Hunter v. Hughes, 
186 P. 468, 77 Okl. 81—Miller v. 
Brownfield, 175 P. 211, 73 Okl. 156 
—Holbert v. Patrick, 177 P. 566, 72 
Okl. 25—Cates v. Miles, 169 P. 888, 
67 Okl. 192. 

3 C.J. p 1082 note 28. 

Analogous practice 

The practice in applications for 
leave to appeal from intermediate 
orders must be assimilated to the 
statutory practice on applications for 
leave to appeal from final orders or 
judgments where the legislature has 
not otherwise provided, since the 
legislature could not have intended 
that appeals from interlocutory or¬ 
ders should proceed in a more dila¬ 
tory fashion. 

N.Y.—Gunder v. 164 East Seventy- 


Second St. Corporation, 195 N.E. 
19, 266 N.Y. 382. 

93. Ark.—Wulff v. Clabourne, 155 S. 
W. 497, 107 Ark. 325. 

Tex.—Martin v. Granger, 205 S.W. 
725. 

Waiver by conduct 

A failure to object to want of no¬ 
tice in the trial court waives the 
lack of notice. 

Ark.—Wulff v. Clabourne, 155 S.W. 
497, 107 Ark. 325. 

93.5 Va.—Harris v. Harris, 186 S.E. 
29, 166 Va. 351. 

Counsel held not “opposing counsel” 

A defendant’s counsel, who took no 
part in proceedings in the trial court 
other than to file a brief answer, is 
not “opposing counsel” to whom a 
copy of the petition for appeal must 
be mailed or delivered. 

Va.—Rives v. Gooch, 162 S.E. 184, 157 
Va. 661. 

93.10 Va.—Harris v. Harris, 186 S. 
E. 29, 166 Va. 351. 

94. U.S.—Barton v. Automobile Ins. 
Co. of Hartford, Conn., C.C.AMass., 
63 F.2d 631, certiorari denied 53 
S.Ct. 786, 289 U.S. 755, 77 L.Ed. 
1499. 

La.—McCann v. Todd, 10 So.2d 769, 
201 La. 953. 

Roy v. Succession of Vercher, 
App., 152 So. 385. 

Ohio.—Kaiser v. Whetstone, App., 35 
N.E. 2d 465. 

R. I.—Giguere v. La Pointe, 188 A. 
521, 56 R.I. 475. 

S. D.—Northwestern Engineering Co. 
v. Ellerman, 10 N.W.2d 879, 69 S.D. 
397. 

95. Wash.—State v. Superior Court 
in and for Ferry County, 261 P. 
90, 145 Wash. 551. 

96. U.S.—Barton v. Automobile Ins. 
Co. of Hartford, Conn., C.C.AMass., 
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63 F.2d 631, certiorari denied 53 S. 
Ct 786, 289 U.S. 755, 77 L.Ed. 1499 
—Brady v. Baltimore & O. R. Co., 
D.CW.Va., 56 F.2d 231. 

Ark.—Arkansas Railroad Commis¬ 
sion v. Galutza, 2 S.W.2d 1092, 176 
Ark. 481—Thorp v. Barnett, 124 S. 
W. 1027, 93 Ark. 263. 

D.C.—Dieterich v. Dieterich, 48 App. 
D.C. 356. 

Fla.—State ex rel. Watson v. Lee, 
8 So.2d 19, 150 Fla. 496. 

Ill.—Klowas v. Zach, 95 N.E. 2d 859, 
407 Ill. 628—Bradford Supply Co. 
v. Waite, 64 N.E.2d 491, 392 HI. 
318. 

La.—In re Land Development Co., 88 
So. 118, 148 La. 925. 

Roy v. Succession of Vercher, 
App., 152 So. 385—Jackson v. Wee- 
den, 135 So. 745, 17 La.App. 306. 
Mich.—Hermesmeyer v. Northwest¬ 
ern Inv. Co., 236 N.W. 810, 254 
Mich. 384. 

Mo.—Riss & Co. v. Wallace, 171 S.W. 
2d 641, 350 Mo. 1208, 151 AL.R. 
512. 

Bowersock v. Missouri Valley 
Drainage Dist. of Holt County, 168 
S.W.2a 479, 237 Mo.App. 346. 
Okl.—Bilby v. Harrison, 227 P. 407, 
100 Okl. 67—Sterling v. Boucher, 
190 P. 1090, 79 Okl. 32. 

Tex.—Womack v. Carson, Com.App., 
65 S.W.2d 485, rehearing denied, 
Com.App., 70 S.W.2d 416. 

Blair v. Lindsey, Civ.App., 141 S. 
W.2d 465. 

Vt.—City of Newport v. Lindsay, 170 
A. 676—Bragg v. Newton, 126 A 
494, 98 Vt 102. 

3 C.J. p 1082 note 30. 

In Kentucky 

(1) In cases appealable only on 
leave of the court of appeals, a mo¬ 
tion praying such leave is essential 
Ky.—Board of Ed. of Southgate In¬ 
dependent School Dist v. Board of 
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an informal motion may be sufficient, 97 or, where 
an appeal or writ of error has been allowed without 
the filing of a formal petition or other application, 
the failure to file it is a mere defect of form, and 
is not ground for dismissal. 98 


If a petition and citation are required where 
the appeal is not applied for in open court and at the 
term at which the judgment is rendered, an applica¬ 
tion by and allowance on motion made in vacation 
or at a subsequent term is insufficient to confer 
jurisdiction. 99 


Ed. of Campbell County School 
Dist., 293 SW.2d 568—Maddox v. 
Renneckar, 134 SW.2d 226, 280 Ky. 
667—Ward v. Adams, 102 S.W.2d 
1026, 267 Ky. 553—Phelps v. John¬ 
son, 207 S.W. 453, 182 Ky. 755— 
Julian v. United Clothing: Stores, 
203 S.W. 549, 180 Ky. 653—Searcy 
v. Golden, 202 S.W. 486, 180 Ky. 324. 

(2) This requirement is satisfied 
by filing the record with the clerk, 
for it implies a request for an ap¬ 
peal. 

Ky.—Richer son v. Butter worth, 261 S. 
W.2d 294—Amick v. First Nat. 
Bank of Pikeville, 154 S.W.2d 716, 
287 Ky. 635—Perkins v. Mitchell, 
104 S.W. 2d 1079, 268 Ky. 307- 
Central "Wholesale Co. v. Taden, 88 
• S.W.2d 693, 261 Ky. 703—Phelps 
, v. Johnson, supra—Carter County 
Commercial Bank v. Eifort, 200 
S.W. 342, 179 Ky. 232—City of 
Covington v. Sullivan, 189 S.W. 709, 

. 172 Ky. 534. 

(3) However, it has been held that 
the mere filing of copy of judgment 
in office of clerk of court of appeals 
is insufficient to authorize clerk to 
grant appeal therefrom, but motion 
or application to grant appeal must 
be made. 

Ky.—Staton v. Hungerford, 165 S.W. 
2d 967, 292 Ky. 41—Wright v. Lex¬ 
ington, etc., R. Co., 64 S.W. 675, 
111 Ky. 690, 23 Ky.L. 952. 

(4) Also, if appellant relies on 
leave to appeal granted by the cir¬ 
cuit court, his filing of the record 
With the clerk implies no request for 
an allowance of an appeal by the 
court of appeals, and the cause will 
be dismissed unless appellant has 
abandoned the order granted below 
and seeks his appeal anew in the 
court of appeals. 

Ky.—Stewart v. City of Corbin, 171 
S.W.2d 445, 294 Ky. 284—Phelps v. 
Johnson, supra—Searcy v. Golden, 
202 S.W. 486, 180 Ky. 324—Matney 
v. Edmonds, 200 S.W. 365, 179 Ky. 
243, rehearing overruled 201 S.W. 
465, 179 Ky. 836—Gering v. Hoke, 
176 S.W. 210, 164 Ky. 722. 

Wright v. Lexington, etc., R. Co., 
64 S.W. 675, 111 Ky. 690, 23 Ky.L. 
952. 

(5) Where a record has been filed 
with the clerk without even an oral 
request for an appeal, and the clerk 
assumed that an appeal had been al¬ 
lowed, the filing of the record cannot 
be treated as an application after the 
time for allowance of an appeal has 
expired. 


Ky.—Wright v. Lexington, etc., R. 
Co., supra. 

(6) Where there was only one ap¬ 
pellant named in the transcript when 
first filed, and it moved to be granted 
an appeal, appellants subsequently 
joined by amendment of statement 
on appeal are entitled to benefit of 
such motion and need not present an 
independent petition for an appeal. 
Ky.—Reid, Murdock & Co. v. Model 

Meat & Grocery Co., 265 S.W. 322, 
204 Ky. 795. 

(7) Statement filed by appellant re¬ 
questing summons for parties desig¬ 
nated therein as appellees would be 
regarded as application for appeal 
under statute. 

Ky.—McCormack v. Clouse, 98 S.W.2d 
892, 266 Ky. 450. 

97. Colo.—Diebold v. Diebold, 230 F. 
605, 76 Colo. 255. 

Ill.—McCarthy v. City of Chicago, 
197 Ill.App. 564. 

Ohio.—In re Wisner’s Guardianship, 
72 N.E.2d 751, 148 Ohio St. 31, 
appeal dismissed 69 S.Ct. 239, 335 
U.S. 875, 93 L.Ed. 418, rehearing 
denied 69 S.Ct. 406, 335 U.S. 905, 
93 L.Ed. 439. 

3 C.J. p 1082 note 31—53 C.J. p 
809 note 93. 

formal prayer for term-time ap¬ 
peal need not be made, it being suffi¬ 
cient that such steps be taken and 
entered of record as will fairly ap¬ 
prise all parties interested that an 
appeal is contemplated. 

Ind.—People’s State Bank v. Bu¬ 
chanan, 145 N.E. 898, 86 Ind.App. 
517. 

Probate appeals 

A formal written motion for the 
allowance of a probate appeal is 
usually not necessary. 

Conn.—State ex rel. Rowland v. 

Smith, 99 A. 555, 91 Conn. 110. 
Ohio.—In re Schneider’s Estate, 72 
N.E.2d 904, 81 Ohio App. 233. 

98. U.S.—Weinstein v. Black Dia¬ 
mond S. S. Corporation, C.C.A.N.T., 
31 F.2d 519. 

Ill.—Chicago Securities Corp. v. Mc¬ 
Bride, 5 N.E.2d 752, 288 Ill.App. 
65. 

La.—Pool v. Gaudin, 21 So.2d 424, 
207 La. 403—Wilson v. Lee, 199 So. 
117, 196 La. 271. 

Mich.—Albrecht v. St. Hedwig's Ro¬ 
man Catholic Benev. Soc., 171 N. 
W. 461, 205 Mich. 395. 

Miss.—Oswalt v. Austin, 6 So.2d 924, 

| 192 Miss. 653. 


S.D.—Northwestern Engineering Co. 
v. Ellerman, 10 N.W.2d 879, 69 S. 
D. 397. 

3 C.J. p 1083 note 32, p 1084 note 52. 

Allowance nunc pro tunc after case 
argued 

A writ of error having been allow¬ 
ed without application, and the case 
having been fully presented, the writ 
will be allowed nunc pro tunc as 
though proper application had been 
made. 

Mich.—Albrecht v. St. Hedwig’s Ro¬ 
man Catholic Benev. Soc., 171 N.W. 
461, 205 Mich. 395. 

Motion to resettle order 

Where judgment sought to be 
appealed from was not entered un¬ 
til November 21, 1942, order granting 
leave to appeal from the order of 
affirmance could not be resettled so 
as to grant leave to appeal from 
judgment, but motion would be treat¬ 
ed as one for leave to appeal to the 
court of appeals from the judgment 
entered on the order of affirmance 
by the supreme court, appellate divi¬ 
sion, and as such the motion was 
granted. 

N.Y.—Rivera v. Simmons, 38 N.Y.S. 
2d 447, 265 App.Div. 937. 

Petition for transfer 

Where case came before supreme 
court by way of petition to transfer 
from the appellate court which had 
dismissed appeal, the appellant’s pe¬ 
tition to transfer was considered as 
an application for common-law writ 
of error. 

Ind.—Peabody Coal Co. v. Lamber- 
mont, 44 N.E.2d 827, 220 Ind. 525. 

Petition taken as a whole 

WTiere petition taken as a whole 
sufficiently showed that it was a pe¬ 
tition for writ of error, even though 
it was not so designated and did not 
specifically pray for writ of error, 
court of appeals would accept it as a 
petition for writ of error. 

Tenn.—Patton v. Farmers Mut. Fire 
Ins. Co. of Knox County, 125 S.W. 
2d 498, 22 Tenn.App. 664. 

99. La.—Corbett v. Hanson, 53 So. 
529, 127 La, 219—Frederick v. A 
Marx Picture Frame Co., 53 So. 474, 
127 La, 149—In re Corbera, etc., 
Furniture Co., 29 So. 488, 105 La. 
119. 

Hardy v. Stevenson, 27 La.Ann. 
95. 

State v. Jumel, Mann.Unrep.Cas. 
343—Ivens v. Buckner, Mann.Un- 
rep.Cas. 94. 
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Where a petition or motion is required, the filing 
of a bond or affidavit in lieu thereof, 1 or a case- 
made, 2 does not dispense with the necessity of a 
petition. 

A petition may be waived, either expressly or by 
appearance in the appellate court. 3 

As discussed in the following section, in some 
states an affidavit complying substantially with stat¬ 
utory requirements is the only application neces¬ 
sary. 

§ 473. - Necessity for Affidavit 

Where required by statute, an affidavit of merits or 
good faith is a prerequisite to the allowance of an ap¬ 
peal. 

As a general rule, where the statute requires an 
application for an appeal or writ of error to be 
made or accompanied by an affidavit of merits or 
good faith, or setting forth other facts, an affi¬ 
davit complying substantially with the statutory re¬ 
quirements is essential to the allowance of the 
appeal or writ of error and to the jurisdiction of 
the appellate court, 4 unless, as is the case in some 
jurisdictions, it may be and is waived, as will be 
discussed infra § 485. The rule applies only where 
the affidavit is required by statute; 5 and under 
some statutes an affidavit of merits is not required 
where appellant is a party to the suit or proceed¬ 
ing, 6 or where the appeal is from a probate court. 6 - 5 


APPEAL & ERROR §§ 472-474 

An affidavit which is treated as an application for 
an appeal is essential as the basis for the allowance 
of an appeal where such application is essential. 7 

Time of making and filing . As a rule, the affida¬ 
vit required by the statute must be made and filed 
within the time prescribed by statute for appeal¬ 
ing. 3 It is improper to make an affidavit for ap¬ 
peal before rendition of the judgment; 9 but it has 
been held that such an irregularity is not ground 
for dismissal of the appeal if the attention of the 
trial court was not called thereto. 10 Where an 
affidavit of good faith, required by statute to be 
made on prosecuting a writ of error, is not filed un¬ 
til the writ has been issued, and the record returned 
to the supreme court, it is too late. 11 

It has been held that an affidavit for an appeal 
filed after entry of judgment, is sufficient although 
afterward, on notice of appellants to correct entries 
therein, a new judgment, practically the same, and 
intended as a substitute therefor, is entered. 12 

§ 474. - By Whom Made 

The petition or affidavit must be made by, or in be¬ 
half of, appellant or plaintiff in error. 

The petition, motion, or affidavit for an appeal 
or writ of error must be made by appellant or plain¬ 
tiff in error, or, in his name or on his behalf by his 
duly authorized agent or attorney. 13 In some cas- 


1. Tex.—Gilmore v. Ladell, Civ.App., 
34 S.W.2d 919. 

2. Okl.—Woods v. Walker, 283 P. 
1002, 141 Okl. 31—Wetzell v. Mc- 
Conkey, 260 P. 77, 127 Okl. 165- 
Tinker v. Schamhorst, 242 P. 1041, 

114 Okl. 27—Dill v. Marks, 155 P. 
521, 53 Okl. 142—White v. Hooker, 
148 P. 719, 47 Okl. 453. 

3 C.J. p 1082 note 30 [a]. 

3. Tex.—Farmers’ State Bank of 
Newlin v. Bell, Civ.App., 176 S.W. 
922. 

4. Ark.—Finley v. Clift, 261 S.W. 
319, 164 Ark. 100—Huffman v. Sub- 
dury, 174 S.W. 1149, 117 Ark. 628- 
Spy buck Drainage Dist. No. 1 v. 
St. Francis County, 172 S.W. 893, 

115 Ark. 591—Thorp v. Barnett, 
124 S.W. 1027, 93 Ark. 263—Walker 
v. Noll, 122 S.W. 488, 92 Ark. 148. 

Ill.—Stone v. Stone, 94 N.E.2d 855, 
407 Ill. 66. 

La.—Landry v. Poirrier, 66 So. 163, 
135 La. 731. 

Mo.—Carpenter v. Kurn, 136 S.W.2d 
997, 345 Mo. 877—State ex rel. 
Kansas City Stock Yards Co. v. 
Trimble, 62 S.W.2d 473. 

State ex rel. Southern Real Es¬ 
tate & Financial Co. v. City of St. 
Louis, 115 S.W.2d 513, 234' &o. 


App. 209—Griffith v. Walesby, 
App., 91 S.W.2d 232. 

Okl.—Baker v. Cureton, 150 P. 1090, 
49 Okl. 15. 

Pa—McConnel v. Morton, 11 Pa 398. 
Wright v. Yobbs, Com.PL, 43 
Lack.Jur. 149. 

3 C.J. p 1083 note 34. 

“Make affidavit” 

Under a statute providing that no 
appeal shall be allowed unless appel¬ 
lant or his agent shall "make affi¬ 
davit” that the appeal is not for de¬ 
lay, the phrase “make affidavit” has 
been held to mean the executing and 
filing of an affidavit. 

Pa.—Black v. Cochran, 21 Pa.Co. 326. 

5. Md.—Bilbrey v. Strahorn, 138 A. 
343, 153 Md. 491. 

3 C.J. p 1083 note 36. 

6. Ind.—Robinson v. Vanderburg 
County, 37 Ind. 333. 

3 C.J. p 1083 note 37. 

Person appealing not party 
An affidavit of interest is required 
only where the party appealing is 
not a party to the proceeding. 

Ind.—Board of Com’rs of Lake Coun¬ 
ty v. Hayhurst, 199 N.E. 258, 209 
Ind. 416. 

&5 Mo.—Amos v. Wetzel, 133 S.W. 
2d 36L 


7. Mo.—Boyd v. Logan Jones Dry 
Goods Co., 74 S.W.2d 598, 335 Mo. 
947—State ex rel. Kansas City 
Stock Yards Co. v. Trimble, 62 S. 
W.2d 473, 333 Mo. 51—Pence v. 
Kansas City Laundry Service Co., 
59 S.W.2d 633, 332 Mo. 930. 

Walser v. Leach, 190 S.W. 932, 
195 Mo.App. 280—Sehested v. Kan¬ 
sas City, App., 68 S.W. 1068. 

8. Mo.—Federal Chemical Co. v. 
Farmers Produce Exchange, App., 
118 S.W. 2d 1067—State ex rel. 
Chadd v. American Surety Co. of 
New York, App., 66 S.W.2d 941. 

3 C.J. p 1083 note 38. 

9w Mo.—Marshall v. Shoemaker, 144 
S.W. 1120, 164 Mo.App. 429. 

3 C.J. p 1083 note 39. 

10. Mo.—Marshall v. Shoemaker, su¬ 
pra. 

3 C.J. p 1083 note 40. 

11. Pa.—Beale v. Patterson, 6 Serg. 
& R. 89. 

12. Mo.—Haseltine v. Messmore, 82 
S.W. 115, 184 Mo. 298. 

13. La.—McCormick v. Alfred S. 
Amer Co., 59 So. 127, 133 La. 220— 
Peyton v. New Orleans, 58 So. 852, 
130 La. 986—Alba v. Provident 

i Sav. L. Assur. Soc., 43 Sc. 663; 118 
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es it has been held that the appellant or plaintiff 
in error must himself make the affidavit required by 
the statute, 14 but as a rule the statutes allow it to 
be made by his duly authorized agent or attorney. 15 
For a corporation it may be made by any authorized 
officer or agent, 16 and an executor or administrator 
is the proper person to make the affidavit for an 
appeal on behalf of his decedent's estate. 17 

Parties jointly interested in a judgment by which 
they are aggrieved may join in the petition or mo¬ 
tion for appeal. 18 An affidavit for an appeal may 
be made by one of several appellants, 19 but an affi¬ 
davit signed in the name of a partnership by one 
of the partners has been held insufficient on the 
ground that a partnership cannot make an affidavit. 20 

A nominal plaintiff for the use of another, 21 a 
cestui que use, 22 or a defendant in interest, 23 may 
make the required affidavit. A sequestrator may 
make the oath on an appeal from an award against 
a turnpike company. 24 A guardian ad litem can¬ 
not appeal in his own name in the interest of his 


wards. 25 

A person non compos mentis and under guardian¬ 
ship may make a valid appeal affidavit during a 
lucid interval. 25 - 5 

A party sued by a wrong name may, on appeal, 
make the necessary affidavit in his right name, but, 
if required, he must prove his identity. 26 

§ 475. -Form, Requisites, and Sufficien¬ 

cy in General 

a. Petition 

b. Affidavit 

a. Petition 

The application for an appeal or writ of error must 
be in substantial compliance with the statutory require¬ 
ments. 

The application by petition, motion, prayer, or 
otherwise must comply substantially with the re¬ 
quirements of the statute and rules of court as to 
form and contents, 27 and allege the required facts 


La. 1021—Krautler v. U. S. Bank, 
12 Rob. 456. 

Roca v. Huhner, 5 La.App. (Or¬ 
leans) 167. 

3 C.J. p 1083 note 43. 

14. Pa.—Whitehill v. Bank, 1 Watts 
396—Application of Steinbridge, 1 
Penr. & W. 481—Bryan v. McCul¬ 
loch, 1 Penr.& W. 12L 

3 C.J. p 1084 note 45. 

15. Mo.—Chapin’s Estate v. Duna- 
vant, App., 208 S.W. 275. 

3 C.J. p 1084 note 46—53 C.J. p 810 
notes 9, 10. 

Authority held shown 

Mo.—St. Louis 'Union Trust Co. v. 

Pitch, 190 S.W.2d 215, 354 Mo. 638. 
Presumption, of agency 

When one assumes to swear as 
agent for another, he is presumed 
to be a duly authorized agent until 
it is shown to the contrary. 

Mo.—Chapin’s Estate v. Dunavant, 
App., 208 S.W. 275. 

16. Mo.—Lovins v. Mutual Com¬ 
merce Casualty Co., 156 S.W.2d 
955, 237 Mo.App. 651—United Iron 
Works Co. v. Sand Ridge Lead, etc., 
Co., 102 S.W. 1104, 126 Mo.App. 
238. 

N.J.—New Brunswick Steamboat, 
etc., Transp. Co. v. Baldwin, 14 N. 
J.Law 440. 

Pa.—Academy of Fine Arts v. Power, 
14 Pa. 442. 

17. Mo.—Eisminger v. Stanton, 107 
S.W. 460, 129 Mo.App. 403. 

18. La.—Schlieder v. Martinez, 38 
La.Ann. 847. 

18. N.J.—Van Campen v. Kibble,, 17 
NJT.Law 433. 

Pa.—Bensell v. Boyd, 2 Miles 296. 


20. N.J.—Gaddis v. Durashy, 13 N. 
J.Law 324. 

21. Pa.—Dale v. Oliver, 2 Browne 
91. 

22. Pa.—Conway v. Fire Ins. Co., 
Brightly 64, 3 Pa.L.J. 303. 

23 . Pa.—Duffle v. Black, 1 Pa. 388. 

24 . Pa.—Huntingdon, etc., Turnpike 
Road Co. v. McAnulty, 4 Watts & 
S. 293. 

25. Ind.—Harlan v. Watson, 39 Ind. 
393. 

25.5 Ga.—Formby v. Wood, 19 Ga. 
581. 

26. N.J.—Tomlin v. Morris, 16 N.J. 
Law 179. 

Tex.—State Nat. Bank v. Dallas, 68 
S.W. 334, 28 Tex.Civ.App. 299. 

27. Ky.—Richerson v. Butterworth, 
261 S.W.2d 294—Kramer v. Kram¬ 
er, 132 S.W.2d 955, 280 Ky. 189. 

La.—McCann v. Todd, 10 So.2d 769, 
201 La. 953—Grant v. Succession 
of Grant, 105 So. 611, 159 La. 535. 
Mo.—Bowersock v. Missouri Valley 
Drainage Dist. of Holt County, 168 
S.W.2d 479, 237 Mo.App. 346. 

N.Y.—Fels v. Schlegel, 2 N.Y.S.2d 
672, 254 App.Div. 566. 

Okl.—Red Eagle v. Cannon, 177 P. 

2d 841, 198 Okl. 330. 

Tex.—Cochran v. Wool Growers Cen¬ 
tral Storage Co., 162 S.W.2d 941, 
reheard 166 S.W.2d 904, 140 Tex. 
184—Petroleum Casualty Co. v. 
Kincaid; 122 S*W.2d 1048, 132 Tex. 
325—Texas Employers Ins. Ass’n 
- v. McNorton, 122 S.W.2d 1043, 132 
Tex. 16&—Ramirez v. Salinas, 117 
S.W. 2d 56, 131 Tex. 537—State v. 
Standard Mfg. Co., 112 S.W.2d 1035, 
131 Tex. 63—Watkins v. Texas 
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Employers’ Ins. Ass’n, 110 S.W.2d 
1153, 130 Tex. 383—Citizens Sav. 
Bank & Trust Co. of St. Johns- 
bury, Vt., v. Spencer, 110 S.W.2d 
1151, 130 Tex. 384—Glenn v. Mc¬ 
Carty, 110 S.W.2d 1148, 130 Tex. 
641—Thompson v. Enfield, 108 S. 
W.2d 1110, 130 Tex. 363—Casualty 
Reciprocal Exchange v. Dawson, 
107 S.W.2d 994, 130 Tex. 362, error 
dismissed—Williams v. Alliston, 
104 S.W. 2d 847, 129 Tex. 406— 
Leonard Bros. v. Newton, 101 S.W. 
2d 223, 129 Tex. 1. 

W.Va.—Rosin Coal Land Co. v. Mar¬ 
tin, 94 S.E. 358, 81 W.Va. 33. 

3 C.J. p 1084 note 53. 

Necessity for application for writ of 
error to show filing of motion for 
rehearing on same points in inter¬ 
mediate court see infra § 1808. 

Orphans’ Court 

A petition for review in the or¬ 
phans’ court must show either an 
error of law apparent on the face of 
the record, new matter arising since 
the original decree, or subsequent 
discovery of new evidence which 
could not have been obtained previ¬ 
ously by the use of due diligence. 

Pa.—In re Devereux’ Estate, 50 Pa. 
Dist. & Co. 509. 

Suspensive or devolutive appeal 
The petition need not state wheth¬ 
er it is a suspensive or devolutive 
appeal for which application is made. 
La.—Cortez v. Cortez, 143 So. 41, 175 
La. 179—Grant v. Succession of 
Grant, 105 So. 611, 159 La. 535. 

Doll v. Dearie, App., 37 So.2d 61 
—State ex rel. Young v. Judge of 
Tenth Judicial Dist. Ct. f State * of 
Louisiana, for Natchitoches Par¬ 
ish, App., 172 So. 218. 
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at least substantially. 28 Thus, when so required, 
it must allege facts from which it appears that a 
final judgment has been rendered against the ap¬ 
pellant, 28 - 5 or that the appellant is aggrieved or 
believes himself aggrieved by the judgment, and 
must designate the rulings or points by which he 
claims to be aggrieved. 29 However, where appellant 
states that he is aggrieved by the judgment, it is 
not necessary that he also state that it is er- 
roneous. 29 * 5 A petition in error has been held in¬ 
sufficient for failure to allege the sum or value 
involved, so as to show the jurisdiction of the su¬ 
preme court, where such sum or value is not dis¬ 
closed by the record. 30 

A substantial compliance with the statutory re¬ 
quirements is sufficient, and mere technical and for¬ 
mal defects will be disregarded. 31 

A single motion for appeal, petition in error, or 
other application is insufficient where there are sev¬ 
eral distinct judgments in separate suits. 32 How¬ 
ever, one motion is sufficient where two or more 
plaintiffs have joined in one petition for judgment 
in the trial court, notwithstanding the award of a 
judgment is in different amounts to each of them. 32 - 5 
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The petition should request that an appeal be al¬ 
lowed. 33 However, a motion for a cross appeal is 
not defective in this respect merely because it re¬ 
serves cross appellants rights accruing under his 
answer to the main appeal. 34 

b. Affidavit 

An affidavit accompanying a petition for an appeal 
or writ of error must comply substantially with statutory 
requirements as to form and contents. , 

With respect to form and contents, affidavits for 
an appeal or writ of error must be in substantial 
compliance with the requirements of the statute. 35 
On the other hand, a substantial compliance with 
the statute is sufficient, and mere technical defects 
or a failure to follow literally the language of the 
statute will not be fatal; 36 and it has been held 
that the affidavit for appeal should be liberally 
construed with a view to sustaining the appeal. 37 

Except in the case of mere technical or formal 
defects, affidavits have been held insufficient for fail¬ 
ure to state, as required by statute, that the ap¬ 
pellant or plaintiff in error is or believes himself ag¬ 
grieved by the judgment; 38 that he has a just and 


28. Ill.—Morris v. Beatty, 62 N.E. 
2d 478, 390 Ill. 568. 

Tex.—Verschoyle v. Holifield, 123 S. 
W.2d 878, 132 Tex. 516—Robinson 
v. Commercial Standard Ins. Co., 
123 S.W.2d 337, 132 Tex. 163, man¬ 
date conformed to, Civ.App., 126 
S.W.2d 1026, reversed on other 
grounds 151 S.W.2d 795, 137 Tex. 
184. 

Acree v. State, Civ.App., 47 S. 
W.2d 907. 

Va.—Austin v. Austin, 43 S.E.2d 31, 

186 Va. 382—Sowers v. Shertzer, 
199 S.E. 477, 171 Va. 426—Oliver 
v. Commonwealth, 175 S.E. 864, 163 
Va. 347. 

2 C.J. p 1085 note 55. 

Conclusion of pleader 

Averment that judgment was con¬ 
trary to law and evidence was mere¬ 
ly pleader’s conclusion and presented 
nothing for review. 

La.—Merrill v. Theard, 174 So. 107, 

187 La. 55. 

28.5 Mo.—Bowersock v. Missouri ] 
Valley Drainage Dist. of Holt | 
County, 168 S.W.2d 479, 237 Mo. 
App. 346. 

29. La.—Citizens’ Bank of Columbia 
v. Bellamy Lumber Co., 73 So. 308, 
140 La. 497. 

Mo.—Griffith v. Walesby, App., 91 S. 
W.2d 232. 

2 C.J. p 1085 note 56. 

Necessity for, and sufficiency of, 
specification or assignment of er¬ 
rors see infra § 479. 


29.5 La.—Alpaugh v. Krajcer, App., 
54 So.2d 233—Woods v. William 
Rednour Transfer & Storage Co., 
App., 3 So.2d 213. 

Mo.—State ex rel. Yale University 
v. Sartorius, 163 S.W.2d 981, 349 
Mo. 1039. 

Schumacher v. Schumacher, 
App., 223 S.W.2d 841. 

30 . Ohio.—Koch v. Barbour, 61 N. 
E. 705, 65 Ohio St. 173. 

31. La.—Wiltz v. Home Bldg. & 
Loan Ass’n, App., 24 So.2d 204. 

R.I.—Pyper v. Whitman, 79 A. 488. 

Tenn.—Atchley v. Sims, 128 S.W.2d 
975, 23 Tenn.App. 167. 

Tex.—Verschoyle v. Holifield, 123 S. 
W.2d 878, 132 Tex. 516. 

Vt.—In re Walker’s Estate, 137 A 
321, 100 Vt. 366. 

Va.—Hudgins v. Hudgins, 23 S.E.2d 
774, 181 Va. 81. 

3 C.J. p 1085 note 59. 

Statute being remedial in charac¬ 
ter, a petition for leave to appeal 

from a probate court decree should 

be construed liberally on demurrer. 

Vt.—In re Corey’s Estate, 35 A. 2d I 
377, 113 Vt. 449—In re Walker’s 
Estate, 137 A. 321, 100 Vt. 366. 

32. La.—In re Guardian Homestead 
Ass’n, 5 So.2d 750, 199 La. 216- 
In re Liberty Homestead Ass’n, 5 
So.2d 353, 198 La. 1068—Mackin v. 
Wilds, 30 So. 257, 106 La. 1. 

Mo.— Corpus Juris Secundum quoted 
in Battaglia v. State Social Secu¬ 
rity Commission of Missouri, App., 
179 S.W.2d 640, 641. 

173 


Tex.—Cameron v. State, 28 S.W. 272, 
87 Tex. 246. 

3 C.J. p 1085 note 58. 

32.5 La.—Vienne v. Chalona, 14 So. 
2d 54, 203 La. 450. 

33. Vt.—City of Newport v. Lind¬ 
say, 170 A 676, 106 Vt. 201. 

34. La.—Mouton v. City of Lafay¬ 
ette, 152 So. 751, 178 La. 1041. 

35. Ill.—Stone v. Stone, 94 N.E.2d 
855, 407 Ill. 66. 

La.—Fawvor v. Crain, App., 6 So.2d 
227. 

Mo.—Carpenter v. Kurn, 136 S.W.2d 
997, 345 Mo. 877—Cassidy v. St. 
Joseph, 152 S.W. 306, 247 Mo. 197. 

Lovins v. Mutual Commerce Cas¬ 
ualty Co., 156 S.W.2d 955, 237 Mo. 
App. 651—Waller v. Robertson 
Transfer Co., App., 214 S.W. 267. 

Pa.—Orban v. Makarczyk, 72 A2d 
606, 166 Pa.Super. 523. 

3 C.J. p 1085 note 60—5 C.J. p 211 
note 52. 

36. Mo.—Messersmith v. Messer- 
smith, 175 S.W. 914, 264 Mo. 610. 

Walser v. Leach, 190 S.W. 932, 
195 Mo.App. 280. 

3 C.J. p 1085 note 61. 

37. Mo.—Pedigo v. Roseberry, 102 
S.W.2d 600, 340 Mo. 724. 

Federal Chemical Co. v. Fanners 
Produce Exchange, App., 118 S.W. 

. 2d 1067—Marshall v. Shoemaker, 
144 S.W. 1120, 164 Mo.App. 429. 

38. Mo.—Pedigo v. Roseberry, 102 S. 
W.2d 600, 346 Mo. 724—Williams 
v. St. Joseph Artesian Ice & Cold 
Storage Cu, 214 S.W, 335—Bgger 
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legal cause, defense, or ground of appeal on the 
merits, and that the appeal is not taken for vexa¬ 
tion or delay; 39 or that appellant firmly believes in¬ 
justice has been done. 40 

It has been held that the affidavit need not be in 
writing if the record shows that an oath has been 
taken. 41 

§ 476. - Designation of Court, Cause, or 

Parties 

An application for an appeal or writ of error should 
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disclose the courts, parties, and cause of action to be 
affected by the relief sought. 

As a rule, except where it otherwise appears from 
the record, 42 the application for an appeal or writ 
of error must sufficiently and correctly designate or 
show the court in which the judgment, order, or 
decree was rendered and from or to which the ap¬ 
peal or writ is taken or demanded, 43 the cause, and 
in some jurisdictions, the pleadings, 44 and the par¬ 
ties, both appellant or appellants, or plaintiff or 
plaintiffs in error, 45 and appellees, respondents, or 


v. Egger, 123 S.W. 928, 225 Mo. 
116, 135 Am.S.R. 566. 

State ex rel. Southern Real Es¬ 
tate & Financial Co. v. City of St. 
Louis, 115 S.W. 2d 513, 234 Mo. 
App. 209—-Waller v. Robertson 
Transfer Co., App. f 214 S.W. 267. 

3 C.X p 1085 note 63. 

Clerical error as to party aggrieved 
An affidavit for appeal is not fatal¬ 
ly defective because it stated that 
respondent, instead of appellant, had 
been aggrieved by the decision be¬ 
low, since the mistake in naming the 
aggrieved party will be disregarded 
as a clerical error. 

Mo.—Williams v. St. Joseph Artesian 
Ice & Cold Storage Co., 214 S.W. 
385. 

Failure to use "believes” 

Affidavit for appeal stating that 
appellant “is aggrieved” was not de¬ 
fective because of failure to state 
that affiant “believes” appellant is 
aggrieved, as required by statute; 
word “believe” meaning to think, 
consider, regard, accept, or hold as 
true. 

Mo.—Griffith v. Walesby, App., 91 S. 
W.2d 232. 

IflUsuse of pronouns 

(1) An affidavit by an attorney or 
agent that “he” believes “himself” 
to be aggrieved is not insufficient be¬ 
cause he should have stated he be¬ 
lieved appellant to be aggrieved, the 
error not tending to mislead. 

Mo.—Quality Oil Co. v. Wyatt, App., 
133 S.W.2d 40—Stewart v. Jeffries, 
34 S.W.2d 560, 224 Mo.App. 1050— 
Mathewson v. Larson-Myers Co., 
App., 209 S.W. 294. 

3 C.J. p 1085 note 63 [b] (2). 

(2) However, in earlier cases in 
the same jurisdiction it was held to 
the contrary. 

Mo.—Schnabel v. Thomas, 92 Mo. 
App. 180—Thomas v. Missouri 
Town Mut. F. Ins. Co., 89 Mo.App. 
13. 

On appeal by a corporation, an af¬ 
fidavit that the corporation believes 
that it is aggrieved by the judgment, 
or decision of the court, is not a com¬ 
pliance with the statute requiring 
an affidavit that “affiant believes that 
the appellant is aggrieved,” it being 


impossible for the affiant to know 
what the corporation believes on the 
subject. 

Mo.—Waller v. Robertson Transfer 
Co., App., 214 S.W. 267. 

3 C.J. p 1085 note 63 [b] (3). 

39. Ill.—Shaw v. National Life Co., 
42 N.E.2d 885, 315 IlLApp. 210. 

Mo.—State ex rel. Southern Real Es¬ 
tate & Financial Co. v. City of St. 
Louis, 115 S.W.2d 513, 234 Mo.App. 
209—Elliott v. Ward, App., 251 S. 
W. 71—Walser v. Leach, 190 S.W. 
932, 195 Mo.App. 280. 

Pa.—Orban v. Makarczyk, 72 A.2d 
606, 166 Pa.Super. 523. 

3 C.J. p 1086 note 64. 

“Willful delay” 

An affidavit reciting “this notice of 
appeal is made in good faith, and 
not for the purpose of willful delay,” 
sufficiently complies with a statute 
requiring an affidavit that the appeal 
is not taken for the purpose of vex¬ 
ation or delay, but because affiant be¬ 
lieves that appellant is aggrieved by 
the decision of the court. 

Kan.—Jarrard v. McCarthy, 149 P. 
696, 95 Kan. 719. 

Notwithstanding the record shows 
an order of appeal, jurisdiction is 
not conferred on the appellate court 
in the absence of an affidavit stating 
that the appeal is not made for vexa¬ 
tion or delay, but because affiant be¬ 
lieves appellant is aggrieved. 

Mo.—Elliott v. Ward, App., 251 S.W. 
71. 

40. Pa.—Pennsylvania Coal Co. v. 
Flynn, 9 Kulp 269. 

5 C.J. p 211 note 53—53 C.J. p 810 
note 7. 

41. Pa.—Wilson v. Kelly, 81 Pa. 
411. 

53 C.J. p 810 note 8. 

42. N.M.—First State Bank of Ber¬ 
nalillo v. State, 193 P. 73, 26 N.M. 
401. 

Okl.—In re Laing, 143 P. 665, 43 Okl. 
598. 

3 C.J. p 1086 note 66. 

Style of cause 

An appeal, under Rev.L. (1910) § 
1640, from the disallowance of a 
Cflaim by the county commissioners, 
will not be dismissed because the 
cause is not styled plaintiff in error 

'174 


and defendant in error respectively 
where the record and the body of the 
petition sufficiently show that fact. 
Okl.—In re Laing, supra. 

Designation of defendant as plaintiff 
Designation of defendant state, ap¬ 
pellant, in a proceeding under Code 
(1915) § 5475, as plaintiff, in an ap¬ 
plication for an appeal and the order 
allowing it will be disregarded* 
where the record shows that the ap¬ 
peal was allowed to defendant. 

N.M.—First State Bank of Bernalillo- 
v. State, 193 P. 73, 26 N.M. 401. 

43. Ill.—Larson v. E. Kahn & Co.„ 
152 N.E. 595, 322 Ill. 147. 

Okl.—Farmers State Bank of Granite- 
v. City State Bank of Mangum, 140* 
P. 1150, 42 Okl. 207. 

Wyo.—Diamond Cattle Co. v. Clark, 
74 P.2d 857, 52 Wyo. 265, 116 A.L.R. 
912. 

3 C.J. p 1086 note 67. 

Inaccurate or improper designation, 
not fatal 

La.—Alpaugh v. Krajcer, App., 54 
So.2d 233. 

44. ‘ Kan.—Higgins v. Higgins, 52 P. 
906, 7 Kan.A 811—Ketner v. Dil¬ 
lingham, 50 P. 1098, 6 Kan.A. 921. 

Tex.—McLane v. Evans, 58 S.W. 723, 
94 Tex. 78. 

Wyo.—Natrona County v. Shaffner,. 

68 P. 14, 10 Wyo. 181. 

3 C.J. p 1086 note 68. 

45. Ark.—Camden Nat. Bank v. 
Donaghey, £37 S.W. 457, 145 Ark. 
529. 

Va.—Challiee v. Clark, 175 S.E. 770, 
163 Va. 98. 

Wyo.—Diamond Cattle Co. v. Clark, 
74 P.2di 857, 52 Wyo. 265, 116 A.L. 
R. 912*. 

3 C.J* p* 1086 note 69. 

Appeal for “the respondents in the: 
caae” sufficiently designates parties- 
who appeal. 

Ala.—Richardson v. N. N. & T. Ji 
Powell, 74 Sow 364, 199 Ala* 275. 
“Et als” is insufficient to perfect 
an appeal tpu any petitioner not nam¬ 
ed by his true name. 

Ark.—Camden Nat. Bank v. Donagh¬ 
ey, 237 S,W. 457, 145 Ark. 529. 

Va.—ChalHce* v. Clark, 175 S.E. 770*. 
' 1"63 Va. 98. 

3 C.J. p 1086 note 69* ' 
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defendants in error, 46 including, in some jurisdic¬ 
tions, their residence, if known. 47 

However, where not required by statute, a peti¬ 
tion or application need not designate the court 48 
or parties. 49 

§ 477. - Description of Judgment, Or¬ 

der, or Decree 

The petition should so describe the Judgment, order, 
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or decree which is sought to be reviewed as to inform the 
court and adverse parties as to the identity of the deci¬ 
sion to be affected thereby. 

The petition or other application for an appeal 
or writ of error must describe the judgment, or¬ 
der, or decree with sufficient accuracy to notify ap¬ 
pellee or defendant in error, with reasonable cer¬ 
tainty, what judgment, order, or decree it is pro¬ 
posed to review. 50 Where there are two or more 


Improper designation not material 
variance or fatally defective 

(1) Improper designation of appel¬ 
lant as “appellee and cross-appel¬ 
lant" was not a material variance, 
and in absence of objection appellate 
court would pass the question. 

Ky.—Local No. 227, Amalgamated 
Meat Cutters and Butcher Workers 
of North America v. F. B. Purnell 
Sausage Co., 264 S.W.2d 870. 

(2) A petition for leave to appeal 
from order of probate court was not 
defective in that petitioner’s correct 
name was not used throughout pe¬ 
tition, where it was apparent that 
the name used referred to one and 
the same person, and it was not 
questioned that such person was the 
one who signed petition. 

Vt.—In re Corey's Estate, 35 A.2d 
377, 113 Vt. 449. 

Interpleader or intervener 

Where prayer for appeal stated 
that the defendant, by her attorney, 
prayed an appeal, and made no men¬ 
tion of any appeal by intervenors, 
intervenors would not be deemed to 
have appealed. 

Ark.—Sellers v. Harvey, 263 S.W.2d 
86, 222 Ark. 804. 

3 C.J. p 1086 note 69 [a]. 

-46. Mo.—Mills & Arnold Lumber 
Co. v. Tanner, 271 S.W. 831, 220 
Mo.App. 995. 

Tex.—Rhoades v. El Paso & S. W. 

Ry. Co., Civ.App., 230 S.W. 481. 
Wyo.—Diamond Cattle Co. v. Clark, 
74 P.2d 857, 52 Wyo. 265, 116 A.L. 
R. 912. 

3 C.J. p 1087 note 70. 

Service of citation on “the appellee” 
Petition for appeal which prayed 
that citation of appeal should be 
served on “the appellee” would be 
•construed as asking for citation of 
all parties who were necessary par¬ 
ties to appeal, wher-e no appellee was 
named in prayer. 

La.—Item Co. v. St. Tammany Ho¬ 
tel, App., 172 So: 792. 

Sufficient designation 

In an action against the E “Rail¬ 
road Company," a petition for a writ 
of error naming the defendant as the 
E “Railway Company," was not fa¬ 
tally defective, the variance not be¬ 
ing material. 

Tex.—Rhoades, v. El Paso & S. W. 
Ry. Co., Civ App., 230 S.W. 481. 


47. Tex.—Summers v. Silverton 
Nat. Farm Loan Ass'n, Civ.App., 
268 S.W. 223—Smith v. Montgom¬ 
ery, Civ.App., 259 S.W. 1007—San- 
er-Ragley Lumber Co. v. Spivey, 
Civ.App., 230 S.W. 878, reversed on 
other grounds, Com.App., 238 S.W. 
912. 

3 C.J. p 1087 note 71. 

When not required. 

Petition for writ of error from 
district court to court of civil ap¬ 
peals, which described judgment 
with reasonable certainty and nam¬ 
ed parties, was sufficient, although 
it failed to give residences of par¬ 
ties, where attorney for defendant 
in error waived issue of citation on 
writ and accepted service and also 
appeared and filed brief in court of 
civil appeals. 

Tex.—Sharber v. Atlanta Nat. Bank, 
109 S.W.2d 1042, 130 Tex. 296. 

48. Ind.—City of Gary v. Prott, 
App., 159 N.E. 554. 

La.—Alfred Hiller Co. v. Hotel 
Grunewald Co., 70 So. 234, 138 La- 
305. 

49. La.—Kelly, Weber & Co. v. F. D. 
Harvey & Co., 151 So. 201, 178 La. 
266. 

3 C.J. p 1087 note 70 [d]. 

Notice in open court 

Under some statutes, where party 
to action was made a party to appeal 
by notice of appeal in open court and 
by service of case-made on hinr, the 
fact that he was not named in pe¬ 
tition in error was immaterial. 

Okl.—Powell v. Sandefur, 120 P.2d 
365, 190 Okl. 54—Mires v. Hogan, 
192 P. 811, 79 Okl. 233. 

50. Conn.—Valente v. Affinito, 173 
A. 235, 118 Conn. 581. 

La—In re Guardian Homestead 

Ass’n, 5 So.2d 750, 199 La 216- 
In re Liberty Homestead Ass’n, 5 
So.2d 353, 198 La 1068. 

Mo.—Kennedy v. Bowling, 4 S.W.2d 
438, 319 Mo. 401. 

Corpus Juris Secundum quoted 

in Battaglia v. State Social Secu¬ 
rity Commission of Missouri, App., 
179 S.W.2d 640, 641—Bowersock v. 
Missouri Valley Drainage Dist. of 
Holt County, 168 S.W.2d 479, 237 
Mo.App. 346. 

Tex.—Grant v. Ellis, Com.App., 50 
S.W. 2d 1093. 
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Lipscomb v. McCart, Civ.App., 

295 S.W. 245—Fouga v. Fouga Civ. 

App., 221 S.W. 1117. 

Wyo.—Fitzpatrick v. Rogan, 197 P. 

565, 27 Wyo. 388. 

3 C.J. p 1087 note 72. 

Petition for a writ of error is the 
institution of a new suit and must 
describe the judgment in the rendi¬ 
tion of which error is ascribed. 

Mo.—Mills & Arnold Lumber Co. v. 

Tanner, 271 S.W. 831, 220 Mo.App. 

995. 

“Certain” judgment 

Fact that a petition in error com¬ 
plained of a “certain” judgment, in¬ 
stead of a final judgment, did not 
constitute ground for dismissal, 
where the only judgment entered was 
a final one. 

Va.—Clinchfield Coal Corporation v. 

Hayter, 108 S.E. 854, 130 Va. 711. 

Construction of petition or case as a 
whole 

(1) A paragraph preceding the as¬ 
signments of error contained in the 
petition in error, and numbered con¬ 
secutively therewith, which alleged 
that the court erred in rendering 
judgment for defendants in error, de¬ 
scribing the judgment, although in¬ 
sufficient as an assignment of error 
as stating no proposition or point, 
might properly he considered as a 
continuation of the former part of 
the petition preceding the specific 
assignments and to assist the peti¬ 
tion in complying with a rule requir¬ 
ing the judgment to be described 
with reasonable certainty. 

Wyo.—Hall Oil Co. v. Barquin, 201 

P. 160, 28 Wyo. 151. 

(2) Where affidavit of appeal re¬ 
cited that appellants were aggrieved 
by judgment and decision of "court, 
record recited that appellants filed 
affidavit praying for appeal from or¬ 
der sustaining appellee’s motion for 
new trial, and such order was only 
ruling adverse to appellants on case 
as a whole, appeal was not dismiss- 
ible for failure of affidavit to identi¬ 
fy order as matter appealed from. 
Mo.—Pedigo v. Roseberry, 102 S.W. 

2d 600, 340 Mo. 724. 

Bate of judgment 

Failure of petition in error to state 
date of judgment rendered it defec¬ 
tive. 
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judgments, orders, or decrees, the application must 
show, with sufficient certainty, which of them it is 
proposed to review; 51 but this is not true where 
it appears that each of two or more plaintiffs is 
appealing from separate judgments rendered in 
their joint action. 51 * 5 

Mere clerical errors and defects which do not mis¬ 
lead will not render the description insufficient; 52 
and it has been held that the fact that the petition is 
defective in describing the judgment is not fatal, if 
it is accurately described in the citation, 53 or in the 
application required to be filed with the petition. 53 * 5 

§ 478. - Allegations of Interest 

The interest entitling applicant to the appeal or writ 
of error should appear. 

As a rule and in some jurisdictions by express 
statutory provision, it must be alleged or shown in 
the application for an appeal or writ of error or by 
affidavit that the applicant has such an interest in 
the judgment, order, or decree as entitles him to 


appeal or sue out a writ of error, and such interest 
should be set forth. 54 It has been held, however, 
that such a requirement does not apply to an ap¬ 
pellant or petitioner in error who was a party to 
the action or proceeding, so that his interest appears 
from the record, 55 or to one who has the right to 
appeal, 55 * 5 or to one whose interest is admitted by 
all parties. 56 

§ 479. - Specification or Assignment of 

Errors or Reasons for Appeal 

a. Necessity 

b. Form and sufficiency of specification 
a. Necessity 

Where required by statute or rule of court, the ap¬ 
plication or petition for an appeal or writ of error must 
contain a statement or assignment of the errors of which 
complaint is made. 

In the absence of a requirement imposed by stat¬ 
ute or rule of court, an application for appeal or 
writ of error need not specify the grounds on which 
the appeal or writ of error is sought. 57 However, 


Wyo.—Diamond Cattle Co. v. Clark, 
74 P.2d 857, 52 Wyo. 265, 116 AL. 

R. 912. 

Place for description 

The proper place for description 
of judgment in error proceeding is in 
“formal part of the petition/' and 
not in assignment of errors, although 
description contained in assignment 
of errors is not insufficient. 

Wyo.—Diamond Cattle Co. 7. Clark, 
supra. 

51. La.—McCann v. Todd, 10 So.2d 
769, 201 La. 953—Pichon v. Pichon 
Land Co., 139 So. 764, 174 La. 77. 

State ex rel. Armstrong v. Cage, 
App. f 151 So. 261. 

Mo.—Corpus Juris Secundum quoted 
in. Battaglia v. State Social Secu¬ 
rity Commission of Missouri, App., 
179 S.W.2d 640, 641. 

N.J.—Turkowsky v. Goelz, 184 A. 

733, 120 N.J.Eq. 290. 

N.Y.—Kaston v. George Orlove & 
Co., 187 N.Y.S. 177, 196 App.Div. 
260, affirmed Kaston v. Zimmer¬ 
man, 135 N.E. 925, 233 N.Y. 578. 

3 C.J. p 1087 note 73. 

51.5 La.—Vienne v. Chalona, 14 So. 
2d 54, 203 La. 450. 

52. La—Navarrette v. Joseph 
Laughlin, Inc., App., 20 So.2d 313, 
reversed on other grounds 24 So.2d 
672, 209 La 417. 

Tex.—McPhaul v. Byrd, CivApp., 174 

S. W. 644. 

3 C.J. p 1088 note 74. 

3>escxiptioa of land 

A mistake in.the description of 
land specified in the judgment in a 


petition in error has been not ground 
for dismissal of the writ. 

Tex.—McPhaul v. Byrd, supra 

53. Tex.—Hillebrant v. Brewer, 5 
Tex. 566. 

53.5 Wyo.—Diamond Cattle Co. v. 
Clark, 74 P.2d 857, 52 Wyo. 265, 
116 A.L.R. 912. 

54. Conn.—Ciglar v. Finkelstone, 
114 A.2d 925, 142 Conn. 432—Aver- 
ill v. Lewis, 138 A. 815, 106 Conn. 
582—State ex rel. Rowland v. 
Smith, 99 A. 555, 91 Conn. 110. 

La—Merrill v. Theard, 174 So. 107, 
187 La 55—Citizens’ Bank of Co¬ 
lumbia v. Bellamy Lumber Co., 73 
So. 308, 140 La 497. 

S.D.—In re Johnson’s Estate, 281 N. 
W. 113, 66 S.D. 256. 

Vt.—In re Delligan’s Estate, 6 A.2d 
1, 110 Vt. 294. 

3 C.J. p 1088 note 76. 

Allegation, of facts 

(1) An allegation of a legal con¬ 
clusion in an application for appeal 
from decree of probate is insufficient. 
Conn,—Averill v. Lewis, 138 A 815, 

106 Conn. 582. 

(2) General allegation that appel¬ 
lant is aggrieved by probate decree 
appealed from sets forth only a con¬ 
clusion of law which, unless it is 
supported by facts alleged elsewhere 
in the motion for appeal which show 
how he is aggrieved, is ineffective 
to comply with statute requiring ap¬ 
pellant’s interest to be stated in 
motion for appeal. 

Conn.—'Feigner v. Gopstein, 97 A 2d 
267, 139 Conn. 738. 

Recital of court decision. 

Where divorced wife’s affidavit for 
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appeal from order appointing her di¬ 
vorced husband as receiver of cor¬ 
poration, charter of which had ex¬ 
pired, recited substantially decision 
of supreme court holding that she 
had apparent interest in community 
property alleged to have been acquir¬ 
ed by receiver, such affidavit was 
sufficient to maintain appeal. 

La.—Elchinger v. F. H. Koretke 
Brass & Mfg. Co., 200 So. 314, 196 
La. 962. 

55. Conn.—Ciglar v. Finklestone, 
114 A2d 925, 142 Conn. 432—In re 
Avery, 167 A 544, 117 Conn. 201, 
88 A.L.R. 1154. 

La.—Texas Creosoting Co. v. Mid¬ 
land Const. Co., 147 So. 366, 177 La. 
18. 

3 C.J. p 1088 note 77. 

Interest of foreign executor 

A foreign executor's petition in er¬ 
ror, showing that it applied to the 
lower court for, but was denied, an 
order requiring resident ancillary ex¬ 
ecutors to account for and inventory 
certain assets of the estate, suffi¬ 
ciently showed its interest in and 
right to bring proceeding in error. 
Wyo.—Security-First Nat. Bank v. 
King, 23 P.2d 851, 46 Wyo. 59, 90 
AL.R. 125. 

55J5 Okl.—Kelleam v. Kelleam, 178 
P.2d 604, 198 Okl. 380. 

55. La.—Davies v. Monroe Water¬ 
works, etc., Co., 31 So. 694, 107 La. 
145. 

57. Tex.—Travelers' Ins. Co. v. 
Richmond, Civ.App.; 284 S.W. 698, 
reversed on other grounds. Com. 
App., 291 S.W. 1085. - 
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by statute or rule of court, it is frequently required 
that the petition, affidavit, or other instrument on 
which the application is based shall specifically 
state or assign the errors complained of as ground 
for review or as reasons of appeal, 58 and where 
this is the case the court will not, subject to certain 
exceptions, discussed infra §§ 1218-1242, consider 
errors or reasons of appeal which are not so speci¬ 
fied or assigned. If the petition or affidavit does 
not specify the reasons or grounds of appeal or 
errors complained of, leave to appeal or a writ of 
error will not be granted, 59 or the appeal or pro¬ 
ceeding in error will be dismissed or the judgment 
or decree affirmed, according to the statute or rule 
in the particular jurisdiction, 60 unless the omission 
or defect may be and is waived or cured by an 
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amendment or a filing nunc pro tunc, as shown infra 
§ 485. Likewise, a failure to comply with an or¬ 
der to make the petition more definite has been held 
ground for dismissal. 61 

b. Form and Sufficiency of Specification 

The assignment of errors In the petition for appeal 
or application for writ of error should designate the al¬ 
leged errors with clearness and particularity. 

In view of the fact that a petition for appeal is 
in the nature of a pleading, 61 - 50 the specification or 
assignment of error in an application for an appeal 
or writ of error should point out the errors com¬ 
plained of with such clearness and particularity 
that the court and opposing parties may readily de¬ 
termine the issues to be raised, 62 and the court in 


58. Conn.—Webb v. Ambler, 7 A.2d 
228, 125 Conn. 543. 

Mass.—Hall v. Boynton, 114 N.E. 
731, 225 Mass. 438. 

Mich.—Eastwood Park Amusement 
Co. v. City of East Detroit, 43 N. 
W.2d 851, 328 Mich. 272—Van Hou- 
tum v. Associated Broadcasting 
Corp., 40 N.W.2d 784, 326 Mich. 
736—Kranz v. Kranz, 36 N.W.2d 
179, 323 Mich. 680—Hazel Park 
Nonpartisan Taxpayers Ass'n v. 
Royal Oak Tp., 27 N.W.2d 249, 317 
Mich. 607, appeal dismissed 68 S. 
Ct. 219, 332 U.S. 832, 92 L.Ed. 406, 
and 68 S.Ct. 221, 332 U.S. 832, 92 L. 
Ed. 406. 4 

N.H.—Broderick v. Smith, 23 A.2d 
774, 92 N.H. 33. 

N.J.—Wojcik v. Wojcik, 55 A.2d 9, 
140 N.J.Eq. 409—Basse v. Raab, 46 
A.2d 787, 138 N.J.Eq. 432—Hirsch- 
mann v. Hirschmann, 41 A.2d 13, 
136 N.J.Eq. 230. 

N.D.—Cary Mfg. Co. v. Ferch, 275 N. 

W. 255, 67 N.D. 603. 

Okl.—Republic Natural Gas Co. v. 
Melson, 274 P.2d 543—Hall v. Pear¬ 
son, 219 P.2d 617, 203 Okl. 221- 
State ex rel. Land Office Com’rs v. 
Wood, 217 P.2d 171, 202 Okl. 664- 
Local Federal Sav. & Loan Ass’n 
of Oklahoma City v. Sickles, 165 
P.2d 328, 196 Okl. 395—Empire Oil 
& Refining Co. v. Williams, 86 P.2d 
291, 184 Okl. 172—Coackley v. 

Phelan, 66 P.2d 19, 179 Okl. 515. 
R.I.—Ferguson v. George A. Fuller 
Co., 82 A.2d 856, 28 R.I. 412—Nel¬ 
son v. Dodge, 68 A.2d 51, 76 R.I. 
1, 14 A.L.R.2d 638. 

Tex.—Premier Petroleum Co. v. Box, 
257 S.W.2d 105, 152 Tex. 321- 
East Tex. Motor Freight Lines v. 
Loftis, 223 S.W.2d 613, 148 Tex. 
242—Tips v. Security Life & Acc. 
Co., 191 S.W.2d 470, 144 Tex. 461 
—London Terrace v. McAlister, 180 
S.W.2d 619, 142 Tex. 608—Roach 
v. Grant* 13Q S.W.2d 1019, 134 Tex. 
10—She& Pe^oleum , Qqw>- , V- 
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Grays, 114 S.W.2d 869, 131 Tex. 
515. 

Dallas Ry. & Terminal Co. v. 
Walsh, Civ.App., 217 S.W.2d 127, 
error refused no reversible error. 
Va—Harris v. Deal, 54 S.E.2d 161, 
189 Va. 675—Ferguson v. Fergu¬ 
son, 192 S.E. 774, 169 Va. 77. 
W.Va—Holmes v. Basham, 45 S.E. 
2d 252, 130 W.Va. 743—Bloyd v. 
Scroggins, 15 S.E.2d 600, 123 W.Va 
241. 

Conflicting decisions as ground 

Application for a writ of error to 
the supreme court on the ground of 
conflict of decisions in the courts of 
civil appeals should plainly show in 
one of its first sections that the case 
is one of which the court has juris¬ 
diction. 

Tex.—City Nat. Bank in Childress v. 
Phillips Petroleum Co., Com.App., 
78 S.W.2d 576. 

Subsequently discovered conflict 
A conflict of decisions in the 
courts of civil appeals to invest the 
supreme court with jurisdiction of 
an application for writ of error must 
clearly and affirmatively appear in 
the application to the supreme court, 
and if it does not so appear, the 
application should be dismissed even 
though the actual existence of a con¬ 
flict is discovered after the writ has 
been granted. 

Tex.—City Nat Bank in Childress v. 
Phillips Petroleum Co., supra. 

Requirement jurisdictional 
Tex.—Peck v. Hunter, Com.App., 300 
S.W. 27. 

59. N.T.—Chatterton v. Chatterton, | 
54 N.T.S. 515, 34 App.Div. 245. 

Cromwell v. Clement, 34 N.T.S. 
998, 89 Hun 603. 

Tex.—Premier Petroleum Co. v. Box, 
257 S.W. 2d 105, 152 Tex. 321— 

, Scalfi v. State, 74 S.W. 754, 96 Tex. 
559. 

6a U.S.—Ja,ckson v. Norris, C.C.A. 

( Te$ v 37 F.2d 511, certiorari denied 
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50 S.Ct. 462, 281 U.S. 763, 74 L.Ed. 
1171. 

Cal.—People v. Hogue, 48 P.2d 1002, 
9 C.A.2d 128. 

Okl.—Durant v. Nesbit, 157 P. 353, 
59 Okl. 11. 

Pa.—In re Schaffer’s Estate, Orph., 
32 North.Co. 191. 

Va.—Sowers v. Shertzer, 199 S.E. 477, 
171 Va. 426. 

3 C.J. p 1088 note 83. 

Effect of failure to make or file gen¬ 
erally see infra § 1220. 

61. Okl.—Thompson v. Murray, 125 
P. 1133, 34 Okl. 521. 

61.50 Va.—Nicholas v. Harnsberger, 
22 S.E.2d 23, 180 Va. 203—Ennis v. 
Town of Herndon, 191 S.E. 685, 168 
Va. 539. 

62. N.J.—Van Horn v. Gibson, 44 A. 
2d 497, 133 N.J.Law 406—Hintz v. 
Roberts, 121 A. 711, 98 N.J.Law 
768. 

Okl.—Watters v. Bradshaw, 253 P. 
87, 123 Okl. 259—Longest v. Lang¬ 
ford, 169 P. 493, 67 Okl. 155—Dur¬ 
ant v. Nesbit 167 P. 353, 59 Okl. 
11 . 

R.I.—Rooke v. Grant, 76 A.2d 793, 77 
R.I. 447—Nelson v. Dodge, 68 A.2d 
51, 76 R.I. 1, 14 A.L.R.2d 638— 
Davis v. Girard, 59 A.2d 366, 74 R. 
I. 125. 

Tex.—Texas & N. O. R. Co. v. Crow, 
123 S.W.2d 649, 132 Tex. 465. 
Va—Nicholas v. Harnsberger, 22 S. 
E.2d 23, 180 Va. 203—Thurston v. 
Woodward, 123 S.E. 366, 139 Va 
315—Wallinger v. Kelly, 117 S.E. 
850, 136 Va 547—National Me¬ 
chanics’ Bank v. Schmelz Nat. 
Bank, 116 S.E. 380, 136 Va 33— 
Ewell v. Brock, 91 S.E. 761, 120 
Va 475—Worley v. Mathieson Al¬ 
kali Works, 89 S.E. 880, 119 Va 
862—Honaker Lumber Co. v. Call, 
89 S.E. 506, 119 Va 374—Belmont 
v. McAllister, 81 S.E. 81, 116 Va 
285. 

Wyo.—Fryer v. Campbell, 28 P.2d 
475, 46 Wyo. 491. 
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granting or denying the application will not con¬ 
sider errors which are not so assigned. 63 Where 
a petition, under a statute providing that a petition 
for an appeal or writ of error shall assign errors, 
did not in specific terms comply with the statute, 
it was held sufficient if it contained a discussion 
sufficient to inform the appellate court and oppos¬ 
ing counsel of the error complained of, 64 particular¬ 
ly where the notice to dismiss for failure to com¬ 
ply with the statute was not made until after the 
right to appeal was barred by limitation. 65 An 
assignment in an application for a writ of error 
which does not afford ground for reversal is not 
sufficient. 66 

Although, as discussed infra § 1254, an error must 
be separately assigned to be considered on review, 
an assignment of error in an application for a 
writ of error is not fatally defective, although multi¬ 
farious, in that it contains two allegations of er¬ 
ror, where they amount to practically the same 
thing. 67 

Ground of conflicting decisions. Where an appeal 
is sought, under a statute, on the ground that the 
decision is contrary to that of any intermediate 
court, and not in accordance with the previous de¬ 
cision of the court of last resort, the petition in 
error must show a decision to the contrary, with 


such definiteness as to advise court and counsel 
of the conflict on which plaintiff in error relies, 
where the fact of a decision to the contrary does 
not appear from the record. 68 Likewise, where an 
appeal is sought on the grounds of a conflict in 
the decisions of the intermediate courts, the applica¬ 
tion must cite by book and page the decisions re¬ 
lied on for the conflict, and the point of conflict 
must be clearly and specifically stated. 69 

Showing exceptions . While it has been held, 
where an application for writ of error nowhere 
shows that objections were made to the admission 
of evidence, that an assignment of error therein 
must be overruled, 70 under a statute requiring a 
petition in error to set forth the errors complained 
of, it has been held not to be necessary that such 
petition shall show that exceptions were taken to 
erroneous rulings, which facts would appear in the 
record. 71 

§ 480. - Prayer for Reversal 

The petition should comply with statutory require¬ 
ments with respect to a prayer for relief. 

Although a statutory form contains a prayer for 
relief, the omission of such prayer is not a fatal de¬ 
fect unless the statute makes it so, 72 and even where 
the statutes require such a prayer, any words re- 


Scope and effect of assignment for 
purpose of review see infra §§ 
1251-1279. 

Blanket charge insufficient 
Va.—Ennis v. Town of Herndon, 191 
S.E. 685, 168 Va. 539. 

Brevity of assignment is no objec¬ 
tion where the error is clearly indi¬ 
cated. 

W.Va.—Easter v. Virginian By. Co., 
86 S.E. 37, 76 W.Va. 383. 

Probate appeals 

Although reasons of probate ap¬ 
peal need not be set forth in nature 
of an argument against the decree, 
under statute requiring appeal peti¬ 
tion to set forth its reasons of griev¬ 
ance, and the reasons may be stated 
in general terms with the benefit of 
the statute of amendment, the griev¬ 
ances should be specified and specif¬ 
ically itemized so that new grounds 
shall be barred. 

N.H.—Broderick* v.' Smith, 23 A.2d 
774, 92 N.H. 33. 

“Various other errors” is not suf¬ 
ficient to point out errors complain¬ 
ed of. 

Va.—Deitz v. Whyte, 109 S.E. 212, 
131 Va. 19. 

63 . Mich.—Labor Belations Divi¬ 
sion, Mich., Road Builders' Ass’n 
v. Michigan State Labor Mediation 
Bd., 47 N.W.2d 1, 330 Mich. 176. 


Okl.—Commerce Trust Co. v. School 
Dist. No. 37 of Pontotoc County, 
147 P. 303, 47 Okl. 111. 

R.I.—Taci v. U. S. Rubber Co., 58 
A.2d 921, 74 R.I. 113. 

Tex.—A. & M. College of Tex. v. 
Guinn, Civ.App., 280 SW.2d 373, 
error refused no reversible error. 
Form and sufficiency of assignments 
of error to present questions for 
review see infra § 1253. 

64. R.I.—Davis v. Girard, 59 A.2d 
366, 74 R.I. 125—Egan v. Walsh- 
Kaiser Co., 56 A.2d 854, 73 R.I. 
399. 

Va.—South Hampton Apartments v. 
Elizabeth City County, 37 S.E.2d 
841, 185 Va. 67—Jeffress v. Vir¬ 
ginia Ry. & Power Co., 104 S.E. 
393, 127 Va. 694. 

65. Va.—Wallinger v. Kelly, 117 S. 
E. 850, 136 Va. 547—New York 
Life Ins. Co. v. Franklin, 87 S.E. 
584, 118 Va. 418. 

66. Tex.—Mutual Protective Ass’n 
of Texas v. Lee, Com.App., 65 S.W. 
2d 271. 

Questions not controlling case 

Where points presented by defend¬ 
ants* application for writ of error 
involved only questions of admissi¬ 
bility of evidence which would not 
necessarily control case, application 
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would be dismissed for want of ju¬ 
risdiction. 

Tex.—Ginn v. City of Tyler, 227 S. 
W.2d 1022, 148 Tex. 242—Davis v. 
Williams, 146 S.W.2d 982, 136 Tex. 
27. 

Questions not decided below 
Nothing was presented for review, 
where an application for writ of er¬ 
ror assigned as error rules of law 
not decided by the court of civil ap¬ 
peals. 

Tex.—Mutual Protective Ass’n of 
Texas v. Lee, Com.App., 65 S.W.2d 
271. 

67. Tex.—Wynne v. Payne, Com. 
App., 244 S.W. 993. 

68. Ohio.—Sheaff v. Williams, 53 N. 
E. 50, 59 Ohio St. 559. 

69. Tex.—Travelers* Ins. Co. v. 
Barker, Com.App., 80 S.W.2d 953— 
City Nat. Bank in Childress v. 
Phillips Petroleum Co., Com.App., 
78 S.W.2d 576. 

70. Tex.—U. S. Fidelity & Guaranty 
Co. v. Henderson County, Com. 
App., 276 S.W. 203, motion over¬ 
ruled, Com.App., 276 S.W. 1119. 

71. Kan.—Deibolt v. Bradley, 62 P. 
431, 10 Kan.A. 576. 

72. Conn.—Douthwright v. Champ- 
lin, 100 A. 97, 91 Conn. 524. 
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questing relief from the errors alleged will be suffi¬ 
cient. 73 

§ 481. - Signature, Verification, and Ju¬ 

rat 

The petition or affidavit should be subscribed, sworn 
to, and certified as required by statutes or rules of court. 

Although in the absence of such a requirement sig¬ 
nature and verification are not essential, 74 where re¬ 
quired by statute or rule of court a petition or other 
application for an appeal or writ of error should be 
duly signed, and must be verified. 75 

Although the signature of the affiant is not essen¬ 
tial to the validity of an affidavit unless required by 
statute, 76 the affidavit for an appeal or writ of error 
required by statute or rule of court is ordinarily 
required to be properly signed by affiant 77 and sworn 
to before a proper officer, 78 and properly certified 
by him ; 79 but defects in the certification or jurat are 
not necessarily fatal. 80 


The appellee may show error in the date of the 
jurat, and that the affidavit was not filed in time. 81 

§ 482. - Filing and Record 

The required petition or affidavit should be duly ffiecT 
and noted on the record. 

The petition for appeal or writ of error and the 
affidavit required by statute or rule of court must 
be duly filed and it must so appear on the record. 8 - 
Merely omitting to indorse the petition or affidavit 
for appeal or writ of error as filed will not prejudice 
the appellant or plaintiff in error, where the filing of 
it appears of record. 83 

Where the application for appeal is required, un¬ 
der controlling statute, to be filed with a particular 
clerk or register of the court, the failure to file it 
with that clerk or register is ground for a dismis¬ 
sal. 83 * 5 

The time for filing , prescribed by statute or rule 
of court, must be complied with; 84 and failure to 


73. U.S.—Springfield Safe-Deposit & 
Trust Co. v. Attica, Kan., 85 F. 387, 
29 C.C.A. 214, certiorari denied 19 
S.Ct. 884, 171 U.S. 689, 43 L.Ed. 
1179. 

74. Neb.—Newlove v. Woodward, 4 
N.W. 237, 9 Neb. 502. 

Fact that copy of petition was not 
signed by petitioner’s counsel did not 
prevent the supreme court from ob¬ 
taining jurisdiction because the pur¬ 
pose of such copy is merely to give 
notice of appeal. 

Tex.—McDonald v. Simons, Com.App., 
280 S.W. 571. 

75. Wyo.—North Laramie Land Co. 
v. Hoffman, 184 P. 226, 26 Wyo. 327, 
rehearing granted 195 P. 988, 27 
Wyo. 227. 

3 C.J. p 1088 note 89. 

Nonresident attorney 

Where petition in error was a 
nullity, because signed by nonresi¬ 
dent attorneys, proceedings in error 
will be dismissed. 

Wyo.—North Laramie Land Co. v. 
Hoffman, supra. 

Stranger to the record 
A petition for review of an ad¬ 
judication is defective if the affida¬ 
vit thereto is taken by a stranger 
to the record without any state¬ 
ment as to the authority by virtue 
of which she acts or her knowledge 
of the subject, and if the only rea¬ 
son assigned for the failure of the 
petitioners to execute the petition is 
that they are both nonresidents, there 
being no such urgency averred as to 
prevent the petition being sent to 
them for execution. 

Pa.—In re Smith's? Estate, 35 Pa.Dist 
& Co. 383* 


76. Mo.—Martin v. Pevely Dairy Co., 
App., 17 S.W.2d 567. 

77. Iowa.—Crenshaw v. Taylor, 30 
N.W. 647, 70 Iowa 386. 

Mo.—Egger v. Egger, 123 S.W. 928, 
225 Mo. 116, 135 Ara.S.R. 566. 

Rosenberger v. Pacific Express 
Co., 134 S.W. 1033, 155 Mo.App. 627. 

3 C.J. p 1089 note 91. 

78. Mo.—Federal Chemical Co. v. 
Farmers Produce Exchange, App., 
118 S.W.2d 1067. 

Pa.—Duffle v. Black, 1 Pa. 388. 

Davidson v. Clifford, 3 Pa.Co. 452. 

3 C.J. p 1089 note 92. 

Outside of county 

An affidavit made before an aider- 
man in a county other than that in 
which appeal is taken is good. 

Pa.—Duffle v. Black, 1 Pa. 388. 

79. Ark.—Walker v. Noll, 122 S.W. 
488, 92 Ark. 148. 

3 C.J. p 1089 note 93. 

80. Mo.—Davidson v. Laclede Land 
Co., 161 S.W. 686, 253 Mo. 223. 

Pa.—Pottsville v. Curry, 32 Pa. 443. 

3 C.J. p 1089 note 94—53 C.J. p 810 
note 18. 

Failure to attest 

(1) A failure to attest is not fatal 

if the record shows that an affidavit 
was in fact made before a proper of¬ 
ficer. | 

Mo.—Carpenter v. Kurn, 136 S.W.2d I 

997, 345 Mo. 877. 

Federal Chemical Co. v. Farm¬ 
ers Produce Exchange, App., 118 
S.W. 2d 1067. 

Pa.—Pottsville v. Curry, 32 Pa. 443. 

(2) However, when attestation is 
not sho'ym by the record, th§ defect 
may not be supplied by parol evi¬ 
dence. 


Pa.—Shortle v. Stockton, 7 Watts 
526. 

81. N.J.—Lacy v. Cox, 15 N.J.Law 
469. 

82. Fla.—Klein v. Werner, 183 So. 
159, 133 Fla. 683. 

Ohio.—National Life & Accident Ins. 
Co. v. Frangakis, 197 N.E. 489, 59 
Ohio App. 94. 

Pa.—Villinger v. Forks Tp., 93 Pa- 
Super. 379. 

Tex.—Lovelace v. Overton, Civ.App^ 
142 S.W.2d 731. 

3 C.J. p 1089 note 96. 

Filing in. wrong comity 

A petition in error to a judgment 
of the common pleas court filed in 
another county, although within the 
same judicial district, is a nullity. 
Ohio.—National Life & Accident Ins. 
Co. v. Frangakis, 197 N.E. 489, 59 
Ohio App. 94. 

Interlocutory ruling 

An application to supreme court 
or a justice thereof to grant an ap¬ 
peal in advance of final judgment is 
“made” by filing it with the clerk 
of the supreme court. 

Iowa.—Eggermont v. Service Life 
Ins. Co. of Omaha, Neb., 21 N.W.2d 
761, 237 Iowa 301. 

83. Ky.—Monarch v. Craig, 7 Ky.Op. 
146. 

Okl.—Williams Bros. Corporation v. 

Day, 130 P.2d 829, 191 Okl. 421. 

3 C.J. p 1089 note 97. 

83.5 Vt.—Dolham v. Crowne, 3 A. 2d 
548, 110 Vt. 238. 

84. La.—Laurant v. Dendinger, Inc., 
120 So. 246, 11 La.App. 77, reheard 
126 So. 600, 13 La.App. 234, rehear¬ 
ing denied Laurent v. Dendinger, 
Inc., 127 So. 755, 13 La.App. 234. 
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file an affidavit for appeal in time is ground for a 
dismissal. 85 However, it has been held that the 
jurisdiction conferred on a reviewing court by the 
filing of a transcript therein is not lost by the failure 
of the appellant or plaintiff in error to file his 
petition for appeal within the time required by stat¬ 
ute. 85 * 5 

§ 483. -Accompanying Papers 

The petition must be accompanied by such documents 
as are required by statute or rule of court. 

The petition or other application for appeal or 
writ of error must be accompanied by the other 
papers required by statute or rule of court. 86 In 
some jurisdictions a transcript of the record, 87 or 
a separate assignment of errors, 88 or a copy of the 
decision complained of, 88 - 5 must be filed with the 
petition in error. 

§ 484. - Hearing 

The time of hearing and matters considered depend 
on statutes and rules of court. 

The time for hearing an application for an appeal 
or writ of error depends upon the statute or rule 
of court in the particular jurisdiction. 89 On a pe¬ 
tition for a writ of error, allegations which go be¬ 
yond the record in the case ordinarily will not be 
considered, 90 although where the court in allowing 


the appeal, has the records of another case before 
him, it may look into such records to determine 
whether or not to allow the appeal. 91 

Where the respondent has made no return other 
than by demurrer to the petition, the appellate court 
may take the facts pleaded in the petition as true. 91 * 5 

§ 485 . - Objections, Amendments, and 

Waiver 

a. Objections to petition or application 

b. Objections to affidavits 

c. Objections to specification of errors or 

reasons for appeal 

a. Objections to Petition or Application 

Jurisdictional matters cannot be cured by amend¬ 
ment or waiver. 

The mode of objecting to a petition or other ap¬ 
plication for an appeal or writ of error depends 
on the nature of the objection and the practice in 
the particular jurisdiction. 92 As a general rule 
omissions or defects in applying for and taking an 
appeal or writ of error, which are in violation of 
mandatory provisions of a statute or rule of court, 
especially when they go to the jurisdiction of the ap¬ 
pellate court, cannot be supplied or cured by amend¬ 
ment. 93 It has been held that an appellant is bound 
by the representations made in his application for 


Tex.—Lovelace v. Overton, Civ.App., 
142 S.W.2d 731. 

3 C.J. p 1089 note 98. 

Computation of time to file 
Where the appellate court entered 
an order on July 5, denying a re¬ 
hearing, hut such order was not val¬ 
idated until a nunc pro tunc order 
was entered on September 13, show¬ 
ing the July 5 order which had been 
signed by one justice was in fact 
concurred in by two justices, and in 
view of fact that entry of a valid or¬ 
der denying a rehearing was essen¬ 
tial to further appeal, computation of 
forty-day period within which a peti¬ 
tion for leave to file an appeal from 
the date of judgment of appellate 
court commenced on September 13, 
rather than July 5. 

Ill.—People ex rel. Byrnes v. Stan- 
ard, 137 N.E.2d 829, 9 I11.2d 372. 
Interlocutory ru ling 

Rule requiring application to su¬ 
preme court or any justice thereof to 
grant an appeal from interlocutory 
ruling, in advance of final judgment, 
to be made by filing it with clerk 
within thirty days from date of rul¬ 
ing, must be strictly complied with. 
Iowa.—Eggermont v. Service Life 
Ins. Co. of Omaha, Neb., 21 N.W.2d 
761, 237 Iowa 301. 

€5. Mo.—State v. Gates, 88 S.W. 640, 
113 Mo.App. 649. 


85.5 Neb.—In re Grblny’s Estate, 22 
N.W.2d 488, 147 Neb. 117. 

86. Tex.—Hargadine-McKittrick Dry 
Goods Co. v. Jacksboro First Nat. 
Bank, 37 S.W. 311, 90 Tex. 76. 

3 C.J. p 1089 note 99. 

87. Ark.—Damon v. Hammonds, 84 
S.W. 796, 73 Ark. 608. 

3 C.J. p 1089 note 1. 

88. U.S.—American Surety Co. of 
New York v. People of State of 
Colorado, for Use of Little, C.C.A. 
Colo., 22 F.2d 624. 

Reeder v. Morton-Gregson Co., 
C.C.A.Neb., 296 F. 785. 

88.5 N.Y.—Raynello v. Scott Bros., 
24 N.Y.S.2d 663, 261 App.Div. 848— 
Williams v. Roth, 294 N.Y.S. 214, 
250 App.Div. 798—Ruggles v. Ellen 
& Jefferys, 293 N.Y.S. 1021, 250 
App.Div. 796—In re dynes’ Estate, 
292 N.Y.S. 598, 249 App.Div, 904. 

89. Fla.—Klein v. Werner, 183 So. 
159, 133 Fla. 683. 

Ky.—Kentucky Traction & Terminal 
Co. v. Grimes, 190 S.W. 129, 172 Ky. 
849. 

3 C.J. p 1089 note 2. 

At hearing on merits 

A motion for an appeal may be con¬ 
sidered at the hearing on the merits. 
Ky.—Kentucky Traction & Terminal 
Co. v. Grimes, 190 S.W. 129, 172 Ky. 
849. 


90. Tenn.—Cooley v. Cooley, Ch. 
App., 37 S.W. 1028. 

91. Mo.—State v. Campbell, 32 S.W. 
2d 69, 325 Mo. 561. 

91.5 Cal.—New York Casualty Co. 
v. Superior Court in and for City 
and County of San Francisco, 85 
P.2d 965, 30 Cal.App.2d 130. 

92. N.Y.—Kilmer v. Bradley, 45 N. 
Y.Super. 585, appeal dismissed 80 
N.Y. 630. 

Wyo.—North Laramie Land Co. v. 

Hoffman, 195 P. 988, 27 Wyo. 271. 
3 C.J. p 1089 note 4. 

Motion to strike 

Where the petition in error was not 
properly signed, the proper remedy 
of defendant in error is by motion to 
strike. 

Wyo.—North Laramie Land Co. v. 
Hoffman, supra. 

93. Hawaii.—In re Humeku’s Estate, 
31 Hawaii 658. 

Ohio.—Ricard v. Porter, 15 Ohio Cir. 
Ct.,N.S„ 397. 

Pa.— Corpus Juris. Secundum cited in 
Turner v. Unemployment Compen¬ 
sation Board of Review, 60 A.2d 
583, 585, 163 Pa.Super. 168. 

Tex.—Summers v. Silverton Nat. 
Farm Loan Ass’n, Civ.App., 268 S. 
W. 223. 

3 C1J. p 1090 note 5. 
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appeal and cannot be heard to deny or controvert 
the facts alleged therein. 93 - 5 

Omissions or defects which do not defeat the ju¬ 
risdiction may be waived, expressly or by failure to 
object in time; 94 or, even when not waived, they 
may be supplied or cured by an amendment in the 
lower or appellate court, 95 subject, however, to the 
rules of law regulating the amendment of pleadings, 
process, and pleadings generally. 96 In this regard, 
a motion for leave to amend the application for ap¬ 
peal or writ of error must be accompanied by the 
tendered amended application. 96 * 5 Statutes provid¬ 
ing for amendment as to omissions or defects in 


taking an appeal, being remedial in their nature, 
should be liberally construed. 96 * 10 

Where an amendment is permitted, it must be 
made before joinder in error, 97 or before the time 
for an appeal or proceedings in error has expired. 98 
Although an application for appeal may be amended 
after the expiration of the time for bringing an ap¬ 
peal or proceedings in error only where the amend¬ 
ment is one of form and not of substance, 98 * 5 in 
some jurisdictions an amendment, whether of form 
or substance, is permitted at any time when justice 
requires it. 98 * 10 


33.5 La.—Walker v. Douglas, App., 
12 So.2d 839. 

34. Ark.—Stricklin v. Galloway, 137 
S.W. 804, 99 Ark. 56. 

R.I.—Superior Glass Co. v. District 
Court of Sixth Judicial Dist., 135 
A. 50, 48 R.I. 4. 

3 C.J. p 1090 note 7. 

35. Conn.—Huber v. Pudim, 124 A.2d 
219. 

La.—Erwin v. Commercial, etc., 
Bank, 12 Rob. 227. 

Okl.—Bruner v. Nordmeier, 150 P. 
159, 48 Okl. 415. 

Wyo.—Western Alfalfa Milling Co. v. 
Worthington, 210 P. 280, 29 Wyo. 
56. 

3 C.J. p 1090 note 8. 

Delay in application to amend 

Although unnecessary or unreason¬ 
able delay in applying for leave to 
amend a petition in error may justify 
the refusal of such leave in the ex¬ 
ercise of sound discretion, a delay 
in making such application pending a 
motion to dismiss the proceedings 
in error because the defect was ju¬ 
risdictional and not amendable was 
neither unreasonable nor unneces¬ 
sary and does not prevent the grant¬ 
ing of the leave asked. 

Wyo.—North Laramie Land Co. v. 
Hoffman, 195 P. 988, 27 Wyo. 271. 

^Effective date of authority 

Right to amend application for writ 
•of error may be granted by supreme 
-court, even though original applica¬ 
tion was filed before effective date 
-of rules of civil procedure authoriz¬ 
ing court to grant such right. 

•Tex.—Cochran v. Wool Growers Cen¬ 
tral Storage Co., 166 S.W.2d 904, 
140 Tex. 184. 

-Inaccurate description of judgment 
(1) Where petition in error had 
been defective because of failure to 
-state date of judgment, amending 
Assignment of errors by .inserting 
date of judgment after word "judg¬ 
ment" appearing therein made peti¬ 
tion in error comply substantially 
■with" cotirt rule* requiring petition in 


error to describe with reasonable cer¬ 
tainty judgment to be reviewed. 

Wyo.—Diamond Cattle Co. v. Clark, 
74 P.2d 857, 52 Wyo. 265, 116 A.L.R. 
912. 

(2) Other descriptions see 3 C.J. p 
1090 note 8 [g]. 

Mistake of law 

Okl.—Harjo v. Aubrey, 87 P.2d 140, 
184 Okl. 344. 

96- Wyo.—Riordan v. Horton, 94 P. 
448, 16 Wyo. 363. 

3 C.J. p 1090 note 9. 

96.5 Tex.—Cochran v. Wool Growers 
Central Storage Co., 166 S.W. 2d 
904, 140 Tex. 184. 

96.10 Okl.—Harjo v. Aubrey, 87 P. 
2d 140, 184 Okl. 344. 

97- Mo.—Mills & Arnold Lumber Co. 
v. Tanner, 271 S.W. 831, 220 Mo. 
App. 995. 

98- Okl.—Skelly Oil Co. v. Globe 
Oil Co., 209 P. 321, 87 Okl. 225. 

3 C.J. p 1090 note 9 s [c]. 

After motion, to dismiss 

(1) The right to apply for leave to 
amend a petition in error was not 
lost through failure to file the motion 
prior to the submission for decision 
of the motion to dismiss the pro¬ 
ceedings in error, since such amend¬ 
ment may under Comp.St.(1920) § 
5707, be allowed either before or aft¬ 
er judgment in furtherance of jus¬ 
tice. 

Wyo.—North Laramie Land Co. v. 
Hoffman, 195 P. 988, 27 Wyo. 271. 

(2) A motion for leave to amend 
a petition in error filed concurrently 
with a petition for rehearing of a 
judgment of dismissal because of the 
defects in the petition should be 
granted when the petition for rehear¬ 
ing is granted, since it might there¬ 
after be immediately renewed, and 
its denial, therefore, would only de- 
.lay further proceedings in the cause 
without any real advantage to ei¬ 
ther party. 

Wyo.—North Laramie Land Co- jr. 
Hoffman, supri: ^ *■ ' 


Offer to stipulate for judgment 

Where the time for taking an ap¬ 
peal had expired, appellant’s appli¬ 
cation, on appeal from an order 
granting a new trial, for permission 
to file in the trial court a stipulation 
for a judgment absolute upon affirm¬ 
ance and bring up the amended rec¬ 
ord, was denied. 

Ark.—Cormack v. Missouri State 
Life Ins. Co., 57 S.W.2d 403, 186 
Ark. 998. 

98.5 Okl.—Drummond v. Smith, 96 
P.2d 42, 185 Okl. 613. 

Adding names of defendants in error 

An amendment to a petition in 
error by inserting the names of nec¬ 
essary defendants in error who had 
been brought in by summons or waiv¬ 
er, but which were inadvertently 
omitted, being one of form and not 
of substance, could be made after ex¬ 
piration of the time allowed for 
bringing proceedings in error. 

Okl.—Bruner v. Nordmier, 159 P. 
159, 48 OkL 415. 

Date of judgment 

Plaintiff in error was entitled to 
amend petition in error, which was 
defective because of failure to state 
date of judgment, by giving such 
date, notwithstanding expiration of 
time for commencing a proceeding in 
error. 

Wyo.—Diamond Cattle Co. v. Clark, 
74 P.2d 857, 52 Wyo. 265, 116 A.L. 
R. 912. 

Want of signature 

A petition in error, although con¬ 
sidered an unsigned petition because 
signed only by attorneys not ad¬ 
mitted to practice in the state, is 
not a nullity, but the omission is 
merely a formal defect which may¬ 
be waived or may be cured by amend¬ 
ment, even after the expiration of 
the time for bringing proceedings in 
error. 

Wyo.—North Laramie Land Co. v. 

Hoffman, 195 P. 988, 27 Wyo. 27X 
3 C.J. P 1090 note 8 £bj, 

98.10 Tex.—Cochran v. Wool Grow¬ 
ers Central Storage Co* 166 S.W. 
3d 90 4, >149 Tex. 184. 
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b. Objections* to Affidavits 

Nonjurisdictional defects in the affidavit may be 
waived or supplied by amendment. 

Omissions or defects with respect to affidavits, 
which do not entirely defeat the jurisdiction of the 
appellate court, may be waived," or they may be 
cured by a timely amendment where no prejudice 
will result. 1 Want of an affidavit which is essential 
to the jurisdiction of the appellate court, or a fatal 
defect therein defeating jurisdiction, cannot be 
cured by supplying the affidavit nunc pro tunc or by 
amendment. 2 According to some authority the want 
of an affidavit may be waived, 3 while according to 
other authority it cannot. 4 

c. Objections to Specification of Errors or Rea¬ 

sons for Appeal 

Before the time for appeal has expired, the reasons 
for appeal or specification of errors may be amended as 
of course, but thereafter only defects in form may be 
cured. 

It has been held that a petition in error may be 
amended so as to assign errors on points which the 
record shows to have been presented in the trial 
court ; 5 that the original reasons for appeal may be 
amended ; 6 and that an appellant who has failed to 
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file in the trial court the statement of errors required 
by a rule of court may be allowed to file the same 
nunc pro tunc, where such filing will impose no 
hardship on the other party. 7 

An appeal which has been granted on an insuffi¬ 
cient petition will not be dismissed because of such 
insufficiency where a long time has elapsed and the 
right to appeal has expired. 8 On the other hand, it 
has been held that, where a petition is fatally de¬ 
fective in failing to assign error, or to assign a par¬ 
ticular error, an amendment to cure the defect can¬ 
not be allowed after the expiration of the statutory 
time for filing a petition in error, 9 although before 
the expiration of such time amendments are general¬ 
ly allowed as of course. 10 

§ 486. Grounds for Allowance or Refusal, 
and Discretion of Court 

When an appeal lies as a matter of right, the appli¬ 
cation therefor should be allowed as a matter of course; 
but, When the appeal is a matter of discretion, the court 
will grant an appeal only when it deems that some good 1 
purpose may be served thereby. 

Under some statutes an appeal, even though appli¬ 
cation is to be made therefor, is given as a matter 


99. Ark.—Speed v. Fry, 128 S.W. 854, 
95 Ark. 148. 

Mo.—Owl Drug: Co. v. Frank E. Wha¬ 
len Advertising Co., App., 156 S. 
W.2d 777. 

3 C.J. p 1090 note 10. 

1. Mo.—Carpenter v. Kurn, 136- S. 
W.2d 9 97, 345 Mo. 877—Cassidy 
v. St. Joseph, 152 S.W. 306, 247 
Mo. 197. 

3 C.J. p 1090 note 11. 

2. Mo.—Arkansas, etc., R. Co. v. 
Powell, 80 S.W. 336, 104 Mo.App. 
362. 

Pa.—Proper v. Luce, 3 Penr. & W. 65. 

3. Ark.—Free v. Maxwell, 212 S.W. 
325, 138 Ark. 489. 

Pa.—Beidman v. Yanderslice, 2 Rawle 
334. 

4. Mo.—Arkansas, etc., R. Co. v. 
Powell, 80 S.W. 336, 104 Mo.App, 
362. 

5. Neb.—Robinson v. Kilpatrick- 
Koch Dry Goods Co., 70 N.W. 378, 
50 Neb. 795. 

3 C.J. p 1091 note 14. 

Explanation of failure to state rea¬ 
sons for appeal 

(1) Statute relating to probate ap¬ 
peal and the statute of amendment 
are to be correlated and although in 
case of failure to state reasons for 
appeal, a mistake of counsel with 
respect to law as well as to fact is 
ground for relief, the statutes ex¬ 
pressly bar all negligent mistakes. 
N.H.—Broderick v. Smith, 23 A.2d 
774, 92 N.H.' 33. 


(2) Where evidence offered no ex¬ 
planation for failure to state reasons 
for probate appeal as required by 
statute, the appellants failed to meet 
the burden of showing that failure 
was not due to negligence, and were 
not entitled to state the reasons sub¬ 
sequently under the statute of 
amendment. 

N.H.—Broderick v. Smith, supra. 

6. Okl.—Jones v. Jones, 164 P. 463, 
63 Okl. 208, L.R.A.1917E 921. 

Wyo.—Jones v. Parker, 266 P. 128, 38 
Wyo. 241. 

3 C.J. p 1091 note 15. 

7 . Pa.—King v. Ambrose, 81 A. 714, 
232 Pa. 617. 

3 C.J. p 1091 note 16. 

8. Va.—Orr v. Pennington, 24 S.E. 
928, 93 Va. 268. 

9. Ohio.—Cleveland, C., C. & St. L. 
Ry. Co. v. Wehmeier, 170 N.E. 27, 
33 Ohio App. 475, error dismissed 
172 N.E. 306, 121 Ohio St 616. 

Okl.—Oklahoma Salvage & Supply 
Co. v. First Nat. Bank, 251 P. 1006, 
122 Okl. 128—Charles v. Prentice, 
212 P. 585, 88 Okl. 246—McCall Co. 
v. Long, 178 P. 691, 72 Okl. 78— 
National Surety Co. v. First Bank 
of Texola, 169 P. 1091, 67 Okl. 110 
—Pabst Brewing Co. v. Johnston, 
166 P. 123, 64 Okl. 13—Creech v. 
Chicago, R. I. & P. Ry. Co., 147 P. 
775, 47 Okl. 100. 

3 C.J. p 1091 note 18. 

Effect of permission. 

After expiration of the statutory 
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time allowed for filing petition in er¬ 
ror in the supreme court, it cannot 
be amended by setting up new as¬ 
signments of error, and, where per¬ 
mission to amend has been given and 
a new assignment is set out in 
amended petition in error, such as¬ 
signment will he considered as in¬ 
advertently made and not further 
considered. 

Okl.—McCall Co. v. Long, 178 P. 691, 
72 Okl. 78—Brown v. Anderson, 
160 P. 724, 61 Okl. 136. 

10. Okl.—Pabst Brewing Co. v. 

Johnston, 166 P. 123, 64 Okl. 13_ 

Bruner v. Nordmier, 150 P. 159, 48 
Okl. 415—State v. Cummings, 147 
P. 161, 47 Okl. 44. 

Wyo.—Fryer v. Campbell, 23 P.2d 
475, 46 Wyo. 491. 

3 C.J. p 1091 note 19. 

Absence of prejudice 
Within six months plaintiff in er¬ 
ror may amend his petition by add¬ 
ing assignments of error which 
might have been included in the orig¬ 
inal, provided all defendants in error 
are properly before the court and 
their rights will not be prejudiced 
thereby. 

Okl.—State v. Cummings, 147 P. 161. 
47 Okl. 44. 

Before argument 

Appellants may file amendments to 
specifications of error before argu¬ 
ment. 

Idaho.—Oatman v. Hampton, 256 P. 
529, 43* Idaho 675. 
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of right in the cases mentioned and under the condi¬ 
tions prescribed in the statute. In such cases, and 
on compliance with the statutory conditions, the 
court has no discretion to refuse the appeal, but 
must grant it as a matter of course, leaving it for 
the appellate court to say whether it will lie, 11 ex¬ 
cept in some jurisdictions, where it is clear that the 
judgment, order, or decree is not an appealable 
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one. 12 Moreover, where an appeal is a matter of 
right, it cannot be disallowed or dismissed by the 
appellate court on grounds which do not defeat the 
right under the statute. 13 

Under some statutes, however, an appeal is not a 
matter of right, but the court to which application 
therefor is made has a discretion to allow or re¬ 
fuse it. 14 Where a statute confers a discretion up- 


11. Idaho.—Hanson v. Weniger, 173 
P. 1085, 31 Idaho 540. 

Ill.—Hall v. Chicago & N. W. Ry. Co., 
110 N.E.2d 654, 349 Ill.App. 175. 
3 C.J. p 1091 note 21. 

12. Del.—Ellis v. Penn Beef Co., 80 
A. 666, 9 Del.Ch. 213. 

S.D.—Schmuck v. Dakota Southern 
Ry. Co., 27 N.W.2d 245, 71 S.D. 
540. 

3 C.J. p 1091 note 22. 

13. Cal.—Ricketson v. Torres, 23 C. 
636. 

3 C.J. p 1091 note 23. 

14^ Colo.—Rogers v. Howells, 270 P. 
552, 84 Colo. 360. 

Ill.—Wet taw v. Retail Hardware 
Mut. Fire Ins. Co., 2 N.E.2d 162, 
285 Ill.App. 394. 

Iowa.—In re Lunt, 16 N.W.2d 25, 
235 Iowa 62. 

Mich.—Martin v. Favell, 73 N.W.2d 
856, 344 Mich. 215—Great Lakes 
Realty Corp. v. Peters, 57 N.W.2d 
901, 336 Mich. 325. 

N.Y.—Mason Furniture Corp. v. Sei- 
derman, 35 N.Y.S.2d 795, 264 App. 
Div. 893. 

3 C.J. p 1091 note 24. 

Discretionary power of court, under 
statute, to allow appeal from cer¬ 
tain interlocutory orders generally 
see supra §§ 93-150. 

When an order Is interlocutory, 
leave will not ordinarily be granted 
until the case is determined on its 
merits. 

N.Y.—Sinclair v. Purdy, 211 N.Y'.S. 
849, 214 App.Div. 156—De Simone v. 
Transportes Maritimos do Estado, 
192 N.Y.S. 815, 200 App.Div. 82. 

Appeal to United States supreme 
court 

Allowance of appeal to United 
States supreme court from judgment 
•of court of civil appeals, reversing 
district court judgment vacating 
state liquor control board’s order de¬ 
nying renewal of distilling sales 
company’s wholesale-storage permits 
while affiliated distilling corporation 
held non-resident seller’s permit, is 
discretionary, not a matter of right, 
and there being little likelihood of 
federal supreme court disturbing or 
■overturning opinion of state court, 
balance of convenience requires re¬ 
fusal of such appeal. 

Tex.—Texas Liquor Control Bd. v. 
Continental Distilling Sales Co., 
Civ.App., 203 S.W.2d 238. 


Where appeal futile 

An application for review of an 
order of the district court enjoining 
the county clerk from placing a 
name on the primary election ballot 
as candidate for committeeman will 
be denied, where decision could not 
be rendered in time to allow the clerk 
to send lists to election officers. 

Colo.—Rogers v. Howells, 270 P. 552, 
84 Colo. 360. 

In Mississippi 

(1) An appeal from an interlocu¬ 
tory order may be granted by the 
chancellor where in his opinion it 
will settle the issues in controversy. 
Miss.—First Nat. Bank v. Poston, 97 

So. 882, 140 Miss. 64. 

(2) If the chancellor does not al¬ 
low this appeal, a judge of the su¬ 
preme court may do so. 

Miss.—Yazoo & M. V. R. Co. v. 
James, 67 So. 152, 108 Miss. 656. 

(3) Where defendants presented 
point on interlocutory appeal, after 
overruling of demurrer, which had 
not been before chancellor, before 
whom two of defendants had neither 
answered nor demurred, and plead¬ 
ings disclosed questions not touched 
by demurrer, allowance of appeal was 
unauthorized, requiring dismissal. 
Miss.—Wirtz v. Gordon, 168 So. 74, 

175 Miss. 726. 

In Missouri 

(1) A special appeal may be grant¬ 
ed when error appears from an in¬ 
spection of the record. 

Mo.—State ex rel. Yale University v. 
Sartorius, 163 S.W.2d 981, 349 Mo. 
1039—Brockman v. United Rys. Co. 
of St. Louis, 197 S.W. 337, 271 Mo. 
696. 

(2) A special appeal cannot be 
granted upon an inspection of a 
transcript of the evidence; and if 
an appeal has been so granted it will 
be dismissed. 

Mo.—Brockman v. United Rys. Co. of 
St. Louis, supra. 

(3) When an appeal has been ] 
granted, it will not be dismissed on 
the ground that the judge who grant¬ 
ed the appeal perceived no error in 
the record. 

Mo.—State v. Campbell, 32 S.W.2d 69, 
325 Mo. 561. 

m New Jersey 

(1) Appellate division of the su¬ 
perior court grants leave to appeal 
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under rule dealing with appeals from 
interlocutory judgments, orders, or 
determinations only in exceptional 
cases where, on a balance of inter¬ 
ests, justice suggests the need for 
a review of an interlocutory order. 
N.J.—Romano v. Maglio, 125 A.2d 
523, 41 N.J.Super. 561. 

(2) Also, the appellate division 
may permit an appeal from an in¬ 
terlocutory order if the grounds of 
appeal are substantial, and where 
the appeal, if sustained will termi¬ 
nate the litigation. 

N.J.—Milk Drivers & Dairy Emp., Lo¬ 
cal 680 of Intern. Broth, of Team¬ 
sters, Chauffeurs, Warehousemen & 
Helpers of America v. Shore Dai¬ 
ries, 83 A.2d 609, 8 N.J. 32. 

Romano v. Maglio, 125 A.2d 523, 
41 N.J.Super. 561—Jardine Estates 
v. Donna Brook Corp., 112 A. 2d 
298, 34 N.J.Super. 325. 

(3) However, the rule that appel¬ 
late division may permit an appeal 
from an interlocutory order if 
grounds of appeal are substantial 
and if appeal, if sustained, will ter¬ 
minate litigation, does not make it 
mandatory on appellate division to 
allow appeal in every case where 
the two prerequisites appear, and 
such power is very sparingly exer¬ 
cised by the appellate division. 

N.J.—Milk Drivers & Dairy Emp., 

Local 680 of Intern. Broth, of 
Teamsters, Chauffeurs, Warehouse¬ 
men & Helpers of America v. Shore 
Dairies, supra. 

Romano v. Maglio, supra. 

(4) Appellate division may grant 
leave to appeal under rule dealing 
with appeals from interlocutory judg¬ 
ments, orders, or determinations 
where some grave damage or injus¬ 
tice may be caused by the order be¬ 
low, but it will not grant leave to 
appeal in order to correct minor in¬ 
justices, since redress for such griev¬ 
ances can be had only through an 
appeal from the final judgment pro¬ 
vided that the final judgment results 
from the interlocutory orders com¬ 
plained of. 

N.J.—Romano v. Maglio, supra. 

(5) Where motion is made for 
leave to appeal under rule dealing 
with appeals from interlocutory 
judgments, orders, or determinations, 
the appellate division has regard for 
the strong public interest in uninter- 
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on the court in the allowance of appeals, the party 
desiring the appeal must make an affirmative show¬ 
ing of the conditions declared by the statute. 15 

Under some statutes, an appeal may be granted 
where the right to appeal has been lost through 


fraud, accident, or mistake. 16 

According to the practice prevailing in some juris¬ 
dictions, an application for an appeal will be de¬ 
nied where the appeal lies as of right and without 
application, 17 or requires the appellate court to pass 


rupted proceedings at the trial level 
with a single and complete review. 
N.J.—Romano v. Maglio, supra. 

(6) In case wherein plaintiff claim¬ 
ed for specific performance of agree¬ 
ment to convey and wherein defend¬ 
ant counterclaimed, supreme court 
granted certification under rule. 

N.J.—New Jersey Highway Author¬ 
ity v. Renner, 114 A.2d 555, 18 
N.J. 485. 

In. Tennessee 

(1) It is within the discretion of 
the chancellor to allow an appeal 
from certain interlocutory decrees 
specified under statute, or to allow 
an appeal from a decree which settles 
the appellant’s rights, although the 
case may not be disposed of as to 
others. 

Tenn.—Brewing Corp. of America v. 
Pioneer Distributing Co., 253 S.W. 
2d 761, 197 Tenn. 588—Kyle v. 
Marcom, 178 S.W.2d 618, 181 Tenn. 
57—Hoover Motor Express Co. v. 
Fort, 72 S.W.2d 1052, 167 Tenn. 628, 
appeal dismissed 55 S.Ct. 149, 293 
U.S. 529, 79 L.Ed. 638—State ex 
rel, v. Meux, 61 S.W.2d 974, 166 
Tenn. 286—Cory v. Olmstead, 290 
S.W. 31, 154 Tenn. 513. 

Huntington v. Lumpkin, App., 281 
S.W.2d 403—Moore v. Churchwell, 
181 S.W.2d 959, 27 Tenn.App. 443- 
Bower v. Lunney, 178 S.W.2d 91, 
27 Tenn. App. 87—Fox v. River 
Heights, 118 S.W.2d 1104, 22 Tenn. 
App. 166—Lincoln County Bank v. 
Maddox, 114 S.W.2d 821, 21 Tenn. 
App. 648. 

3 C.J. p 1091 note 24 [h]. 

(2) When the chancellor has al¬ 
lowed an appeal from an order over¬ 
ruling a bill and from an order deny¬ 
ing a motion to dissolve on injunc¬ 
tion, only the bill and demurrer will 
be considered, the chancellor having 
no authority to grant an appeal from 
an order refusing to dissolve an in¬ 
junction. 

Tenn.—Hoover Motor Express Co. v. 
Ford, 72 SW.2d 1052, 167 Tenn. 628, 
appeal dismissed 55 S.Ct. 149, 293 
U.S. 529, 79 L.Ed. 638. 

(3) Statute authorizing discretion¬ 
ary appeals from interlocutory de¬ 
crees does not authorize an appeal 
from a judgment sustaining a de¬ 
murrer and dismissing it as to one 
or more of the defendants, and leav¬ 
ing the case undisposed of in- the 
trial court as to the others. 

Tenn.—Bruce v. Anz, 114 S.W.2d 789, 
173 Tenn. 50. 

(4) Application of statute author¬ 
izing discretionary appeals from in¬ 


terlocutory decrees is limited to 
equity cases and cannot be invoked in 
an action for tort. 

Tenn.—Harbison v. Welch, 258 S.W. 
2d 755, 195 Tenn. 191—Houser v. 
Haven, 216 S.W.2d 320, 187 Tenn. 
583—Bruce v. Anz, 114 S.W.2d 789, 
173 Tenn. 50. 

(5) Where defendants’ objection to 
consideration of motion for new trial 
on ground that it was not filed with 
clerk and master and submitted to 
chancery court within fifteen days 
after rendition of verdict, as required 
by chancery court rule, was not inter¬ 
posed until after chancellor had 
heard argument and overruled the 
motion for new trial, chancellor, 
within his discretion could permit the 
complainant the right of an appeal, 
notwithstanding complainant’s fail¬ 
ure to comply with rule. 

Tenn.—State, for Use of Lile, v. 
Glenn, 131 S.W.2d 473, 23 Tenn. 
App. 299. 

15. Mich.—McKay v. Macomb Cir¬ 
cuit Judge, 192 N.W. 542, 222 Mich. 
244. 

N.T.—Winter v. Anderson, 282 N.Y.S. 

836, 245 App.Div. 907. 

R.I.—Ferrara v. Collins & Aikman 
Corp., 10 A.2d 449, 64 R.I. 98. 

3 C.J. p 1092 note 25. 

Appeal in probate after time expired 
Where a petition is filed under 
Comp.L.(1915) §§ 14156, 14157, seek¬ 
ing permission to appeal from an act 
of a judge of probate after the pre¬ 
scribed time therefor, it is the duty 
of the court to which it is addressed 
to consider whether petitioner is 
without fault or whether justice re¬ 
quires a revision of the case; and, 
where the affidavits filed in support 
of such a petition attempting to set 
up undue influence and mental incom¬ 
petency of deceased at the time of 
making his will failed to state facts 
that would warrant the conclusion 
contended for if proven, the appeal 
should not be allowed. 

Mich.—McKay v. Macomb Circuit 
Judge, 192 N.W. 542, 222 Mich. 244. 

Order granting new trial 
Where party is aggrieved at order 
of trial court setting aside verdict 
in his favor and presents to review¬ 
ing court, on petition for leave to 
appeal from such order, grounds 
which are reasonably debatable and 
which fairly challenge the propriety 
of the grant of the new trial, the re¬ 
viewing court should permit the ap- 


Ill.—Hall v. Chicago & N. W. Ry. 
Co., 110 N.E.2d 654, 349 Ill.App. 
175—Wet taw v. Retail Hardware 
Mut. Fire Ins. Co., 2 N.E.2d 162, 
285 Ill.App. 394. 

Sufficiency of evidence 
A question of the sufficiency of the 
evidence is not sufficient to demand 
the aid of the court of appeals where 
the granting of an appeal is discre¬ 
tionary. 

N.Y.—Parks v. Dangler, 241 N.Y.S. 
435, 229 App.Div. 721. 

16. Ill.—Schwind v. Forester, 6 N. 

E.2d 898, 289 Ill.App. 172. 

Me.—Sprowl v. Randell, 78 A. 450, 
107 Me. 274. 

Mass.—Bartlett v. Slater, 66 N.E. 631, 
183 Mass. 152. 

N.H.—Arnold v. Hay, 66 A.2d 705, 95 
N.H. 499. 

Pa.—In re Kolb’s Estate, 62 Pa.Dist. 
& Co. 429. 

R.I.—Moulis v. Kennedy’s Inc., 108 A. 
2d 512—Calcagni v. Cirino, 2 A. 2d 
891, 62 R.I. 49. 

Extension of time to appeal where 
right lost through fraud, accident, 
mistake, etc., generally see supra. 
§ 458. 

In Vermont 

(1) An appeal may now be granted 
under statute on proof that the right 
to appeal has been lost through 
fraud, accident, or mistake. 

Vt.—In re Corey’s Estate, 35 A.2d 
377, 113 Vt. 449—Vilas v. Wor- 
theim’s Estate, 11 A.2d 264, 111 
Vt. 152—In re Prouty's Estate, 181 
A. 134, 107 Vt. 496—In re Walker’s 
Estate, 137 A. 321, 100 Vt. 366. 

(2) It was formerly held that an 
appeal could not be granted where 
lost through fraud, accident, or mis¬ 
take because the statute made no 
provision for such cases. 

Vt.—Gove v. Armstrong, 89 A. 868, 
87 Vt. 468. 

17 - N.Y.—Moss Estate v. Town of 
Ossining, 195 N.E. 373, 266 N.Y. 
667. 

Partial affirmance 

Where the judgment of the trial 
court was affirmed in part and re¬ 
versed in part by the appellate divi¬ 
sion, a motion for leave to appeal to 
the court of appeals was denied as 
being unnecessary. 

! N.Y.—Werring v. Selig, 191 N.E. 628, 
264 N.Y. 688—Dampskibs Aktiesel- 
skabet Eldrid v. Parascandola, 189» 

. N.E. 750, 263 N.Y. 670. 
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on moot questions; 17 * 5 and, when an appeal is ei¬ 
ther prohibited or not authorized by statute, petition 
therefor should be denied. 18 

As a rule a writ of error, as at common law, is 
a matter of right, but the legislature may regulate 
its issuance and use, as discussed supra §§ 10 b (1), 
lib. Under some statutes, its allowance is a matter 
for judicial determination on a consideration of the 
sufficiency of the grounds for the writ stated in 
the petition, and assignment of errors. 19 

The lower court will not ordinarily refuse to allow 
an appeal on the ground of want of jurisdiction 
thereof in the appellate court, but should leave it 
for the appellate court itself to determine its own 
jurisdiction. 20 

Good faith of appellant, fraud, and laches. Where 
an appeal is given by statute as a matter of right, 
it cannot be refused by the lower court, or disal¬ 
lowed or dismissed by the appellate court, on the 
ground that it is not taken in good faith, or is a 
sham and frivolous; 21 but, where the allowance of 
an appeal is within the discretion of the court, it 
may be denied to one who has been guilty of bad 


faith or laches. 22 A party appealing or suing out a 
writ of error within the time allowed by statute is 
not barred by laches. 23 

If amount in controversy is insufficient to give the 
court jurisdiction, the application for appeal will be 
dismissed. 23 * 5 

Merits of controversy . Where an appeal is given 
by statute as a matter of right, the court, on ap¬ 
plication therefor, cannot consider the merits of the 
controversy, and refuse leave to appeal because 
it is considered groundless; 24 but it is otherwise 
where the allowance of an appeal is within the dis¬ 
cretion of the court. 25 Generally the merits of the 
controversy between the parties will not be deter¬ 
mined or fully investigated on a petition for an ap¬ 
peal or writ of error. 25 

Importance of interests involved and doubtful 
questions of law. In some jurisdictions, under the 
statutes, the right of appeal depends on the impor¬ 
tance of the interests involved, or on the impor¬ 
tance or doubtful character of the principles or 
questions of law involved, or on both. 27 Likewise, 
the right of appeal may depend on whether a sub- 


17.5 La.—State ex rel. Washburn 
Land Co. v. Austermell, 185 So. 
34, 191 La. 308. 

18 . U.S.—Guaranty Trust Co. of 
New York v. Chicago, M. & St. P. 
Ry. Co., D.C.I11., 15 F.2d 443. 

19 . U.S.—Simpson v. Denver First 
Nat. Bank, Colo., 129 F. 257, 63 C. 
C.A. 371. 

Tex.—Republic Production Co. v. Lee, 
121 S.W.2d 973, 132 Tex. 254—Hen- 
ey v. Davidson, 32 S.W.2d 452, 119 
Tex. 451. 

3 C.J. p 1092 note 29. 

20. U.S.—In re Kyle, C.C.Mass., 185 
F. 219, appeal dismissed 186 F. 989, 
108 C.C.A. 659, appeal dismissed 
32 S.Ct. 406, 223 U.S. 716, 56 L.Ed. 
627, 32 S.Ct. 406, 225 U.S. 692, 56 
L.Ed. 1260. 

21 . La.—Succession of Damico, 109 
So. 402, 161 La. 725. 

3 C.J. p 1093 note 31. 

22. Wis.—Downer v. Howard, 3 N. 
W. 1, 47 Wis. 476. 

3 C.J. p 1093 note 32. 

23 . Ill.—Chatterton v. Chatterton, 83 
N.E. 161, 231 Ill. 449, 121 Am.S.R. 
339. 

23.5 Ky.—Bums v. Thorpe, 275 S.W. 
2d 71—Motors Ins. Corp. v. Cald¬ 
well, 266 S.W.2d 321—Gateway Dis¬ 
count Corp. v. Reed, 266 S.W.2d 
320—Johnson v. Kern, 258 S.W.2d 
701—Katy Coal Co. v. Lawson, 258 
S.W. 2d 521—Yelton-W ebster’s 
Adm’r v. Webster's Adm’r, 170 S. 
W.2d 49, 293 Ky. 845—Miles v. 
Vonderheide, 170 SW.2d 48, 293 
Ky. 845. 


Minimum amount conferring appel¬ 
late jurisdiction see supra S§ 53- 
90. 

Necessity for leave where judgment 
does not exceed a particular 
amount see supra § 463 a. 

24. U.S.—Simpson v. Denver First 
Nat. Bank, Colo., 129 F. 257, 63 C. 
C.A. 371. 

3 C.J. p 1093 note 34. 

25 . Ky.—KYVA Motor Co. v. Letch¬ 
er County Bd. of Ed., 276 S.W.2d 
657. 

N.J.—Romano v. Maglio, 125 A.2d 523, 
41 N.J.Super. 561. 

Tex.—Baker Hotel of Dallas v. Rog¬ 
ers, 160 S.W.2d 522, 138 Tex. 398. 
Vt.—In re Walker’s Estate, 137 A. 

321, 100 Vt. 366. 

3 C.J. p 1093 note 35. 

26 . Mo.—State v. Sartorius, 163 S.W. 
2d 981, 349 Mo. 1039. 

Vassilopulos v. Fabianoff, 187 S. 
W. 106, 193 Mo.App. 696. 

Tenn.—Holland v. Nashville Ry. & 
Light Co., 5 Tenn.Civ.App. 384. 
W.Va.—In re National Bank of West 
Virginia at Wheeling, 73 S.E.2d 
655, 137 W.Va. 673. 

3 C.J. p 1093 note 36. 

Effect of refusal of application as to 
merits of case see infra § 492. 

If the record shows possibility of 
error, the court will grant the ap¬ 
peal and consider the merits at hear¬ 
ing. 

Mo.—Vassilopulos v. Fabianoff, 187 S. 
W. 106, 193 Mo.App. 696. 
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Denial of facts alleged in petition for 
appeal 

An appeal to the circuit court from 
an order of the probate court should 
not be refused on the denial by an 
interested person of the facts alleged 
in the petition for leave to appeal. 
Mich.—Sanborn v. Mitchell, 54 N.W. 
295, 94 Mich. 519. 

27. N.Y.—King v. Cohen, 50 N.Y.S. 

2d 340, 268 App.Div. 834—In re 
Domkiewicz, 7 N.Y.S.2d 80, 255 

App.Div. 752—United Paperboard 
Co. v. Iroquois Pulp & Paper Co., 
217 N.Y.S. 762, 217 App.Div. 253, af¬ 
firmed 164 N.E. 594, 249 N.Y. 588 — 
Fleck & Hillman v. Wabash Ry. 
Co., 195 N.Y.S. 88, 202 App.Div. 741 
—Barbaro v. Cuneo, 195 N.Y.S. 92, 
202 App.Div. 761—Handy v. Butler, 
169 N.Y.S. 770, 183 App.Div. 359. 

Rosenfeld v. Rosenfeld, 2 N.Y.S. 
2d 107, 165 Misc. 885. 

French v. Bauer, 11 N.Y.S. 703, 
16 Daly 309. 

Minai v. New York Rys. Co., 
167 N.Y.S. 308—McAllister v. Case, 
7 N.Y.S. 600. 

Tex.—Webster Bros. & Co. v. Fred¬ 
erick Ley land & Co., 283 S.W. 1071, 
115 Tex. 511—National Compress 
Co. v. Hamlin, 269 S.W. 1024, 114 
Tex. 375. 

3 C.J. p 1093 note 37. 

Custody of children 

The question whether a father, not 
separated from his wife, but living 
in a home with her, had a para¬ 
mount right to the custody of chil¬ 
dren, warranting his taking them 
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stantial question would be presented if leave to ap¬ 
peal were granted. 27 * 5 

Conflicting decisions . It is sometimes made 
ground for granting an appeal or writ of error that 
the decision which it is sought to have reviewed is 
in conflict with other decisions previously made on 
the same question in the same jurisdiction. 28 

§ 487. Order Granting Application 

There must be a substantial compliance with a stat¬ 
utory requirement of a formal order of allowance. 

In some jurisdictions the allowance of an appeal 
or writ of error is sufficient without any formal or¬ 
der of allowance. 29 In others such an order is re¬ 


quired, and it must comply substantially with the 
statutory requirements as to form and contents. 39 
Also, where required, the order should not be am¬ 
biguous, 31 and it should clearly show the judg¬ 
ment, order, or decree from or to which the party 
desires to prosecute his appeal or writ of error, 32 
especially where there are two or more judgments, 
orders, or decrees. 32 - 5 In the absence of several 
distinct judgments in separate suits, one order of 
allowance is sufficient. 32 - 10 Mere inaccuracies in 
an order describing a judgment appealed from will 
not invalidate the appeal if the description contains 
statements sufficient to identify the judgment re¬ 
ferred to. 33 


from the home against the consent 
of the mother, is novel and of suffi¬ 
cient public interest to warrant the 
granting by the appellate division of 
leave to appeal to the court of ap¬ 
peals. 

N.Y.—People ex rel. Delaney v. Mt. 
St. Joseph’s Academy of Buffalo, 
190 N.Y.S. 289, 198 App.Div. 280. 

Necessity of payment of license fee 
by foreign corporation 
"Where a statutory construction of 
considerable importance is involved, 
bearing on the right of a foreign 
corporation, sued in this state, to 
assert a counterclaim without having 
paid the license fee prescribed by 
Tax L. § 181, a motion for leave to 
appeal to the court of appeals should 
be granted. 

N.Y.—James Howden & Co. of Amer¬ 
ica v. American Condenser & Engi¬ 
neering Corporation, 186 N.Y.S. 308, 
195 App.Div. 882, affirmed 132 N.E. 
915, 231 N.Y. 627. 

Commercial importance 

W T here the controversy involves 
the admissibility of evidence of cus¬ 
tom under a contract, and is of gen¬ 
eral interest in all textile trades in 
which such contract is used, a motion 
for leave to appeal from the appel¬ 
late division to the court of appeals 
will be granted. 

NY.—Farish Co. v. Phillips-Jones 
Corporation, 203 N.Y.S. 291, 208 
App.Div. 765. 

27.5 Mass.—In re Waitt, 46 N.E.2d 
1017, 312 Mass. 699—In re Stahl, 
35 N.E.2d 487, 306 Mass. 617— 
Foster v. Elliott, 29 N.E.2d 191, 
301 Mass. 613. 

28. N.Y.—Felbel v. Jackman, 170 N. 
Y.S. 852, 184 App.Div. 943. 

3 C.J. p 1094 note 38. 

29. U.S.—Standard Oil Co. v. Rob¬ 
ins Dry Dock & Repair Co., C.C.A. 
N.Y., 32 F.2d 182. 

3 C.J. p 1094 note 40. 

30. La.—Frankel v. Morse Timber 
Co., 73 So. 263, 140 La. 448. 


Tenn.—Markham v. Haddad, 2 Tenn. 

App. 370. 

3 C.J. p 1094 note 41. 

Document not stating that appeal was 
ordered 

Action of trial judge in filling out 
blank spaces in document present¬ 
ed to him styled "motion and order 
of appeal," and, in signing such doc¬ 
ument, constituted an order of ap¬ 
peal, even though document did not 
state that appeal had been ordered. 
La.—Shepart v. Unity Industrial Life 

Ins. Co., App., 10 So.2d 400. 
Motion miscalled “petition” 

"Where an appeal was granted on 
written motion in open court, the fact 
that the order granting it called the 
motion a “petition” was immaterial. 
La.—Frankel v. Morse Timber Co., 

73 So. 263, 140 La. 448. 

Proof of service 

Fact that order for appeal was 
unaccompanied by an admission or 
proof of service was not ground for 
dismissal of appeal, since require¬ 
ment for proof of service did not ap¬ 
ply to orders for appeal. 

Md.—Feldstein v. Segall, 81 A. 2d 

610, 198 Md. 285. 

Statement of purpose 
| The order of the chancellor grant- 
i ing, under Code (1906) § 35, an ap¬ 
peal from an interlocutory decree 
| need not state the purpose for which 
| it is granted, but it is enough that 
! it is authorized by such section. 

Miss.—Yazoo & M. V. R. Co. v. James, 

67 So. 152, 108 Miss. 656. 

Suspensive or devolutive appeal 

(1) Order of appeal need not state 
specifically that a suspensive or de¬ 
volutive appeal or both were grant¬ 
ed, since statute does not require 
statement of kind of appeal applied 
for or granted because character and 
amount of bond and time of filing 
thereof determine nature of appeal. 
La.—Ray v. Marquez, App., 82 So.2d 

786. 

(2) An order allowing both a sus¬ 
pensive and devolutive appeal from 
judgment does not mean that there 
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are two appeals, but merely ex¬ 
presses the intention that if, for any 
reason, the appeal should not stay 
execution of the judgment, it shall 
nevertheless afford appellant an op¬ 
portunity to reverse or amend the 
judgment. 

La.—Doll v. Dearie, App., 37 So.2d 61. 

31. Miss.—Turner v. Carter, 132 So. 
333, 159 Miss. 496. 

32. La.—Vienne v. Chalona, 14 So. 
2d 54, 203 La. 450—Wilson v. Lee, 
199 So. 117, 196 La. 271—Pichon 
v. Pichon Land Co., 139 So. 764, 174 
La. 77. 

Mo.—Pence v. Kansas City Laundry 
Service Co., 59 S.W.2d 663, 332 Mo. 
930. 

3 C.J. p 1095 note 42. 

Affidavit as controlling construction 
An order sustaining defendant’s 
application and affidavit for appeal 
should be construed as referring to 
the application expressed or implied 
in the affidavit stating that appellant 
was aggrieved by the judgment rath¬ 
er than to the written application 
on the same sheet of paper applying 
for an appeal from nonappealable 
orders, and the appeal will not be 
dismissed. 

Mo.—Pence v. Kansas City Laundry 
Service Co., 59 S.W.2d 633, 332 Mo. 
930. 

32.5 La.—In re Guardian Home¬ 
stead Ass’n, 5 So.2d 750, 199 La. 
216—In re Liberty Homestead 
Ass’n, 5 So.2d 353, 198 La. 1068. 

32.10 La.—Vienne v. Chalona, 14 So. 

2d 54, 203 La. 450. 

3 C.J. p 1094 note 41 [g] (1). 

33- La.—Culbertson v. Cousin, 119 
So. 535, 167 La. 520. 

Md.—Sweeney v. Hagerstown Trust 
Co., 125 A. 522, 144 Md. 612. 

3 C.J. p 1095 note 43. 

Intention evident 

Appeal intended to be taken from 
a judgment refusing a preliminary 
injunction will not be dismissed be¬ 
cause the order on its face granted 
an appeal from a judgment dissolv- 
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The order should correctly designate the court to 
which the appeal is taken or the writ of error is re¬ 
turnable. 34 However, a failure in this particular 
will not necessarily invalidate the order, 35 since such 
deficiency may be cured or supplied by reference to 
the record, 35 * 5 the recital in the appeal bond, 35 * 10 or 
other proceedings. 35 * 15 

Unless they otherwise appear from the proceed¬ 
ings, the parties should be designated; 36 but if the 
parties clearly appear from the record, defects in 
designating them in the order will not render it in¬ 
valid, 37 nor is it necessary in such case that the order 
shall designate by name every party who may take 
advantage of it, 38 or name individually all the appel¬ 
lees. 39 

In some jurisdictions the order must prescribe the 
amount of the appeal bond. 40 


APPEAL & ERROR § 487 

Signature of judge . The order allowing an appeal 
must be signed by the judge, when required by the 
statute ; 41 but, in the absence of such a statute, his 
signature is not necessary. 42 Under some statutes 
the judge has a mandatory duty to sign the order 
allowing an appeal, and he may not authorize an at¬ 
torney or clerk of court to sign it. 42 - 5 

Date . An entry on the minutes of the trial court 
showing that an order of appeal made in open court 
was properly entered on a certain day is all the dat¬ 
ing of the order that the rules of practice require. 43 

Prescribing conditions. When an appeal or writ 
of error is a matter of right, the court cannot im¬ 
pose any conditions on allowance of the same except 
those prescribed by the statute. 44 When conditions 
may be and are imposed on allowing an appeal, and 
they are complied with, the appeal is perfected. 45 


ing a restraining order, the inten¬ 
tion of the court being apparent. 

La—Tennent v. Caffery, 113 So. 167, 
163 La 976. 

Reference to motion 

Where a motion for an appeal fully 
identifies the judgment sought to be 
appealed from, and the order for the 
appeal, appearing at the foot of the 
motion, grants the appeal to the 
mover therein named, the judgment 
is sufficiently identified in such or¬ 
der. 

La—Succession of Huxen, 88 So. 687, 
149 La 61. 

Decree referred to as “opinion” 
Where an order for appeal directed 
the clerk to enter an appeal “from 
the opinion” of the court, and a de¬ 
cree was filed five days later, the 
appeal should be regarded as having 
been taken from the decree. 

Md.—Sweeney v. Hagerstown Trust 
Co., 125 A. 522, 144 Md. 612. 

34. Ill.—Sanitary Laundry Co. v. 
People, 72 N.E. 434, 212 Ill. 300. 

La—Pay v. Marquez, App., 82 So. 2d 
786. 

3 C.J. p 1095 note 44. 

35. Tenn.—Speer v. Pierce, 77 S.W. 
2d 77, 18 Tenn.App. 351. 

3 C.J. p 1095 note 45. 

Designation of “Court of Appeal” 

An order of appeal, reciting that 
petitioners for appeal from judgment 
of Judicial Court for Parish of Jef¬ 
ferson were granted a “Court of Ap¬ 
peal,” was sufficient as manifesting 
district judge’s intention to allow 
appeal to Court of Appeal for Parish 
of Orleans as only court having juris¬ 
diction to review judgment, although 
there is no “Court of Appeal”. 

La.—Ray v. Marquez, App., 82 So.2d 
786. 

35.5 La.—Alpaugh v. Krajcer, App., 
54 So.2d 233. 


35.10 La.—Ray v. Marquez, App., 82 
So.2d 786. 

35.15 La.—Ray v. Marquez, supra. 

36. Ky.—Steel & Lebby v. Horn, 61 
S.W.2d 623, 249 Ky. 813. 

3 C.J. p 1095 note 46. 

Omission of coplaintiffs or codefend¬ 
ants 

(1) An order sustaining defend¬ 
ant’s motion, praying that appeal be 
granted, as to only one plaintiff had 
effect of overruling the motion as to 
other plaintiffs. 

Ky.—Steel & Lebby v. Horn, 61 S.W. 
2d 623, 249 Ky. 813. 

(2) Where appeal prayed by plain¬ 
tiff was refused in so far as judg¬ 
ment dismissed suit as to certain 
of the defendants, but no action was 
taken by plaintiff to compel trial 
judge to include in order of appeal 
such other defendants as appellees, 
appeal was before the court of ap¬ 
peal only as to the defendants named 
in the order of appeal. 

La.—Chelsea Sales Corp. v. A. Ja¬ 
cobs Co., App., 193 So. 402. 

(3) An appeal granted as prayed 
in the petition describing the judg¬ 
ment for one defendant, as to whom 
the record contained no prayer for, 
or order of, appeal, as a judgment 
for codefendant, making no appear¬ 
ance in the appellate court, must be 
dismissed on former defendant’s mo¬ 
tion. 

La.—Hanks v. Alexander, App., 154 
So. 374, modified on other grounds 
157 So. 772. 

37. La.—Wilson v. Lee, 199 So. 117,' 
196 La. 271—Alba v. Provident Sav. 
L. Assur. Soc., 43 So. 663, 118 La. 
1021 . 

Hartford Fire Ins. Co. v. Lan- 
dreneau, 140 So. 52, 19 La.App. 280. 
3 C.J. p 1095 note 47. 

Designation, of intervener as “de¬ 
fendant” 

I Where a judgment creditor seized 
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a light and power plant, and a 
third opponent intervened and sought 
to enjoin the sale claiming owner¬ 
ship, and defendant in execution 
made no appearance and judgment 
was rendered for plaintiff, an appeal 
of the intervener, was not to be dis¬ 
missed, as the minutes of the court 
showed that an appeal had been 
granted to such intervener, notwith¬ 
standing judgment was for “plain¬ 
tiff” and appeal was granted “de¬ 
fendant.” 

La.—In re Morgan & Co., 99 So. 696, 
155 La. 915. 

38. Ill.—Carne v. Peacock, 2 N.E. 
165, 114 Ill. 347. 

3 C.J. p 1095 note 48. 

39. U.S.—Richardson v. Green, 
Mich., 9 S.Ct 443, 130 U.S. 104, 32 
L.Ed. 872. 

40. Colo.—Wolfley v. Lebanon Mm. 
Co., 3 Colo. 64. 

3 C.J. p 1095 note 50. 

41. Ky.—Kanatzar v. Kanatzar, 4 
Ky.L. 448. 

La.—Conery v. His Creditors, 40 So. 
173, 115 La. 807. 

42 . La.—Knoll v. Knoll, 38 So. 523, 
114 La. 703. 

3 C.J. p 1095 note 56. 

42.5 La.—Hinson v. Pelican Provi¬ 
sion Co., App., 12 So.2d 471. 

43. La.—Succession of Dielmann, 43 
So. 972, 119 La. 101. 

44. Ill.—People v. David, 159 N.E. 
263, 328 Ill. 230. 

McCarthy v. City of Chicago, 197 
Ill.App. 564. 

3 C.J. p 1095 note 51. 

Unauthorized conditions in an or¬ 
der requiring a conservation commis¬ 
sioner to file a bond for appeal may 
be disregarded. 

La.—Everett v. Hue & Aarnes, 137 So. 
201, 173 La. 420. 

45 . Ill.—Carne v. Peacock, 2 N.E. 
165, 114 I1L 347. 
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On the other hand, when an order allowing an ap¬ 
peal is made upon authorized conditions, the appeal 
is not perfected until the conditions are met, 46 and 
if not complied with before the time for appeal has 
expired, the appeal will be dismissed. 47 

Entry . Where prescribed by statute, the order 
granting or denying the appeal should be entered in 
the office of the proper official. 48 According to the 
practice in some jurisdictions, an appeal granted 
at chambers will not be dismissed on the ground 
that it was not entered on the minutes, for the rea¬ 
son that such order of appeal cannot be entered on 
the minutes. 49 

Amendment, vacation, or modification of order 
end waiver . In a proper case an order allowing an 
appeal or writ of error may be amended or modi¬ 
fied; 50 or, under the general power of the court 
over its judgments, decrees, and orders it may be re¬ 
voked or vacated during the term at which it was 
made, as long as the appeal remains unperfected and 
the cause has not passed into the jurisdiction of the 
appellate court; 51 but it cannot do so, as a rule, at 
a subsequent term, nor even during the term after 
the appeal has been so far perfected as to transfer 
the jurisdiction to the appellate court. 52 When, in a 


proper case, the allowance of an appeal has been re¬ 
voked, the appeal itself will be dismissed. 53 

Want of an order or defects therein, which do not 
defeat the jurisdiction of the appellate court, may be 
waived. 54 

If, by reason of defects in the application or order 
of allowance or for other reasons, an attempted 
appeal or proceeding in error is ineffectual, the par¬ 
ty may, as a general rule, abandon it and obtain an¬ 
other order of allowance within the time prescribed 
by statute for appealing or suing out the writ. 55 
Thus granting an appeal to a court without jurisdic¬ 
tion to hear it does not divest the trial court of 
jurisdiction to grant an appeal to the proper appel¬ 
late court. 56 In addition, as a rule, a court may 
grant a second order when the first appeal has been 
dismissed as irregularly taken. 57 

§ 488. Term or Day and Place to Which 
Appeal May Be Taken or Writ 
Made Returnable 

The appeal should be taken or writ of error made re¬ 
turnable to the term or day, or at the place, required by 
statute or rule of court. 


N.Y.—Canrock Realty Corp. v. Vim 
Electric Co.. 18 N.Y.S.2d 174, 258 
App.Div. 1067. 

46. Tenn.—Bray v. Blue-Ridge Lum¬ 
ber Co.. 3 Tenn.App. 417—Markham 
v. Haddad, 2 Tenn.App. 370. 

3 C.J. p 1095 note 54. 

47. La.—Doiron v. Vacuum Oil Co., 
115 So. 752, 165 La. 563. 

48. N.Y.—Schaffer v. Welkley, 253 
N.Y.S. 227, 141 Misc. 672. 

49. La.—Richards v. Horecky, 137 

So. 198, 173 La. 411. 

50. U.S.—Consolidated Gas Co. of 
New York v. Prendergast, D.C.N.Y., 
6 F.2d 281. 

La.—Roussel v. Dalche, 105 So. 510, 
159 La. 463. 

3 C.J. p 1096 note 65. 

Cross appeal 

A& order denying a motion for a 
cross appeal is only interlocutory, 
and, as long as the court has con¬ 
trol, it may set it aside or ignore it, 
and do justice by the parties. 

Ky.—Coleman v. Coleman, 262 S.W. 
7, 203 Ky. 245. 

51. La.—Doullut v. Rush, 77 So. 116, 
142 La. 460. 

Mo.—Niedringhaus v. Wm. F. Nied- 
ringhaus Inv. Co., App., 54 S.W. 2d 
79, transferred, see Niedringhaus v. 
Niedringhaus, 52 S.W.2d 395, 330 
Mo. 1089, and eertiorari quashed 
State ex rel. Williams v. Danes, 66 
S.W.2d 137, 334 Mo. 91. 

N.M.—Fairchild v. United Service 
Corp., 197 P.2d 875, 52 N.M. 289. 


Tenn.—McCanless v. State ex rel. 
Hamm, 181 S.W.2d 154, 181 Tenn. 
308, 153 A.L.R. 832. 

3 C.J. p 1096 note 66, p 1254 note 35. 

Failure to prosecute appeal 

(1) Where supreme court entered 
order granting defendant’s petition 
to appeal from order of circuit court 
and notice of appeal was filed, but 
defendant took no further steps in 
prosecution thereof, the order grant¬ 
ing leave to appeal would be vacated 
and set aside. 

S.D.—Wunder v. Wunder, 43 N.W.2d 
371, 73 S.D. 360. 

(2) Want of prosecution as ground 
for dismissal see infra § 1359. 

Setting aside on appellant’s motion. 

Where, after plaintiff was granted 
an appeal, defendant within the time 
moved for a new trial, which motion 
was continued from term to term, 
plaintiff's relief by Rev.St(1909) § 
2047, and Springfield Ct. of App. 
Rules, rule 16 (169 S.W. xxi), as 
to the time for completing appeal, is 
to move to set aside the order grant¬ 
ing an appeal. 

Mo.—Holland v. Marshall, App., 181 
S.W. 134. 

52. Ill.—See Starr Piano Co. v. Law- 
ranee, 190 Ill.App. 351. 

Ind.—O’Malley v. Hankins, 194 N. 

E. 168, 207 Ind. 589. 

La.—Johnson v, Johnson, App., 50 
So.2d 490. 

3 C.J. p 1254 note 37. 
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Notice necessary 

The trial court, after granting an 
appeal, may not set aside its order 
or make other orders affecting rights 
of respondent without notice. 

Mo.—Martin v. Pevely Dairy Co., 
App., 17 S.W.2d 567. 

53. Ill.—See Minks v. Baltimore & 
O. S. W. R. Co., 184 Ill.App. 369. 

La.—Boudreaux v. Bennett, 108 So, 
420, 161 La. 217. 

3 C.J. p 1097 note 67. 

54. La.—Vallee v. Hunsberry, 32 So. 
359, 108 La. 136—Wegmann v. Weg- 
mann, 27 So. 889, 52 La.Ann. 1309 
—Webb v. Keller, 1 So. 423, 39 La. 
Ann. 55. 

3 C.J. p 1097 note 68. 

55. U.S.—Evans v. State Bank, La., 
10 S.Ct. 493, 134 U.S. 330, 33 L.Ed. 
917. 

Fla.—Garrison v. Parsons, 25 So. 336, 
41 Fla. 143. 

Ky.—Louisville v. WehmhofC, 76 S. 
W. 876, 116 Ky. 812, 25 Ky.L. 995, 
79 S.W. 201, 25 Ky.L. 1924. 

La.—Durand v. Landry, 43 So. 307, 
118 La. 711. 

Md.—Ward v. Hollins, 14 Md. 158. 
Ya.—Amis v. Koger, 7 Leigh 221, 
34 Va. 221. 

56. La.—Reynolds v. Reiss, 81 So. 
884, 145 La. 155. 

3 C.J. p 1097 note 70. 

57. La.—Bates v. Weathersby, 2 La. 
Ann. 484* 
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An appeal must be taken or the writ made return- respect may be ground for dismissal, 58 on the court’s 
able to the term of court or day prescribed by stat- own motion. 59 Where provided specially by stat¬ 
ute, and a failure to comply with the statute in this ute, an appeal may be returnable forthwith. 59 * 5 As 


58. Fla.—McGregor v. Hammock, 159 
So. 880, 118 Fla. 9—Brooks v. Mi¬ 
ami Bank & Trust Co., 155 So. 157, 
115 Fla. 141—Provident Sav. Bank 
& Trust Co. v. Devito, 125 So. 235, 
98 Fla. 1076—Arnold v. Boyce, 121 
So. 472, 97 Fla. 484, rehearing de¬ 
nied 122 So. 117, 97 Fla. 484— 
Harrison v. Bay Shore Development 
Co., Ill So. 128, 92 Fla. 875—Mu¬ 
tual Life Ins. Co. v. Hartley, 109 
So. 421, 92 Fla. 237—Farmers’ Bank 
& Trust Co. v. Power, 107 So. 185, 
90 Fla. 867—East Coast Lumber 
Co. v. Walter Walton Co., 100 So. 
738, 87 Fla. 326—Law v. Zimmer¬ 
man, 100 So. 528, 87 Fla. 421, fol¬ 
lowed in Perez v. State, 129 So. 
353, 100 Fla. 1750. 

La.—People’s Bank v. De Soto Hard¬ 
ware Co., 66 So. 349, 135 La. 1027 
—State ex rel. Duffy v. Goff, 65 
So. 481, 135 La. 335. 

N.M.—Alamogordo Improvement Co. 

v. Palmer, 216 P. 686, 23 N.M. 590. 
Wis.—Gaber v. Balsiger, 10 N.W.2d 
290, 243 Wis. 314, followed in 10 
N.W.2d 291, 243 Wis. 317. 

3 C.J. p 1097 note 72. 

Chancery appeals 

(1) The return day in chancery ap¬ 
peal is governed by the statutes reg¬ 
ulating writs of error. 

Fla.—Provident Sav. Bank & Trust 
Co. v. Devito, 125 So. 235, 98 Fla. 
1076—De Bogory v. Hafleigh, 88 
So. 470, 81 Fla. 631. 

(2) The entry of appeal in a chan¬ 
cery case cannot be amended six 
months after the entry of the order 
or decree from which the appeal is 
taken. 

Fla.—Brooks v. Miami Bank & Trust 
Co., 155 So. 157, 115 Fla. 141. 

Departure from terms of statute 

(1) Under a statute making an ap¬ 
peal returnable to the first Monday 
of the next term more than twenty 
days from the date of the appeal, 
the attempt of the clerk or parties to 
make it returnable at a different time 
is ineffectual and is not ground for 
dismissing the appeal. 

Ala.—Capehart v. Granite Mills, 12 
So. 44, 97 Ala. 353. 

(2) Under Gen.St(1918) § 5820, re¬ 
quiring the appeal to be made return¬ 
able to the term of the supreme court 
of errors next to be held after the 
filing of appeal, the date upon which 
appeal 'is filed determines the term 
at which the. appeal is to be taken, 
notwithstanding allegation in notice 
of appeal as; to the term. 

Conn.—Le Croix v. Donovap, 117 A. 
1, 97 Conn. 414. 

Effect of dismissal as to coparty 

An order permitting claimants to 
join in the executrix* appeal fixed 


the same return day as that for the 
executrix* appeal, notwithstanding 
her appeal was dismissed. 

La.—Succession of Roque, 143 So. 
277, 175 La 323. 

Failure to docket 

Where plaintiff filed affidavit for 
appeal from judgment on the plea in 
abatement on January 23, 1924, when 
judgment on the merits was ren¬ 
dered, the filing in the appellate court 
of a certified copy of the judgment 
on the plea and order granting the 
appeal fifteen days before the second 
term thereafter was sufficient, under 
Rev.St.(1919) §§ 1478, 1479, although 
the case was not docketed for such 
term. 

Mo.—First Nat. Bank v. Kibble, 273 
S.W. 148, 221 Mo.App. 311, certio¬ 
rari quashed State ex rel. First 
Nat. Bank v. Trimble, 287 S.W. 432, 
315 Mo. 966. 

Dapse of order 

The order of appeal lapses with 
the expiration of the return day 
therein fixed. 

La.—Doiron v. Vacuum Oil Co., 115 
So. 752, 165 La. 563. 

Matters considered 

(1) In determining whether an ap¬ 
pellant was required to appeal from 
the final decree of an inferior court 
to the current term of the court of 
appeals or whether the inferior court 
was required to allow an appeal to 
the succeeding term of the court of 
appeals, the court of appeals was 
required to consider the subject mat¬ 
ter, history of the courts, and the 
practice obtaining with respect to 
such courts. 

Tenn.—Savely v. Phillips, 166 S.W.2d 
780, 25 TenmApp. 654. 

(2) In determining whether county 
court was authorized to allow an ap¬ 
peal to the next term of the court of 
appeals, the court of appeals would 
look to the statutes creating that 
court and would look to the court 
rules to ascertain the number of 
terms of court and the practice to 
be followed in docketing causes and 
making up the calendar. 

Tenn.—Savely v. Phillips, 166 S.W.2d 
780, 25 Tenn.App. 654. 

Next term 

(1) Generally, an “appeal” means 
an appeal to the next term of the 
appellate court. 

N.C.—Summerell v. Chilean Nitrate 
Sales Corp., 11 S.E.2d 304, 218 N.C. 
451. 

(2) Appeals should generally be 
taken to the next term succeeding 
the time 1 at which the appeal 1 ’is 
granted, but appellant has the option 
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to appeal to the present or current 
term of the court. 

Tenn.—Lacy v. Rymer, 187 S.W.2d 
653, 28 Tenn.App. 180—Savely v* 
Phillips, 166 S.W.2d 780, 25 Tenn. 
App. 654. 

Recess of supreme court 
That the supreme court stood in 
recess did not warrant delaying the 
return date of a writ of error, since 
the court is in session continuously. 
Fla—Arnold v. Boyce, 122 So. 117,. 
97 Fla 484. 

Particular statutes construed 

(1) All appeals taken sixty days 
before the first day of the next term 
of the appellate court are returnable 
to such next term, and all appeals 
taken less than sixty days before the 
first day of such next term are re¬ 
turnable to the second term there¬ 
after. 

Mo.—Sellers v. National Fire Ins. 
Co. of Hartford, 163 S.W.2d 97. 
236 Mo.App. 933—Waters v. Wa¬ 
ters, App., 122 S.W.2d 96—Pine v. 
Rybolt, App., 60 S.W.2d 640, affirm¬ 
ed 63 S.W.2d 28, 333 Mo. 670—Vas- 
silopulos v. Fabianoff, 187 S.W. 
106, 193 Mo.App. 696. 

(2) The date of the allowance of 
appeal, and not the date of filing of 
a bill of exceptions, determines the 
term to which appeal is returnable. 
Mo.—Jones v. Brownfield, App., 78- 

S.W.2d 453. 

(3) Acts requiring judges to fix re¬ 
turn days in cases appealable to- 
the supreme court at not less than 
fifteen or more than sixty days from 
the date of the order of appeal, ex¬ 
cept by consent of the parties, are 
applicable to appeals to the courts- 
of appeal. 

La.—Vinyard v. Stassi, App., 152 So. 
161. 

“Session.” and “term” synonymous 
Each “session” of the court of ap¬ 
peals, within rule directing the divi¬ 
sions of the court to hold three “ses¬ 
sions” each year and providing that 
all docketed cases would stand for 
hearing at the “session” beginning 
next after the records are filed, is 
a “term,” and hence inferior courts 
in granting appeals to the court of 
appeals must direct that they be tak¬ 
en to the next term or session of the 
court of appeals. 

Tenn.—Savely v. Phillips, 166 SLW. 
2d 780, 25 Tenn.App. 654. 

59. Fla.—De Bogory v. Hafleigh, 88- 
So. 470, 81 Fla. 631. 

59.5 Miss.—-Vail v. City of Jackson 
40 So.2d 151, 206 Miss. 299. 
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a rule, a failure to state the court and the return 
term or day in the appeal or writ, or in the ap¬ 
plication therefor, when this is required by the stat¬ 
ute, or an error in stating it, will render it fatally 
•defective, 60 unless the defect may be cured by 
.amendment. 61 

Although there is authority to the contrary, 61 - 5 the 
return day for the appeal or writ of error may be 
extended by consent or order of court. 61 - 10 Further¬ 
more, an extension of time for settling and signing 
the bill of exceptions automatically extends the re¬ 
turn day, 61 - 15 whereas neither an extension of time 
for filing the transcript 61 - 20 nor a waiver of process 
filed by the appellee 61 - 25 will change the return day 
of the appeal. 

According to the practice in some jurisdictions, 
when the return term or day is required to be stated 
in the order for an appeal, its omission or an error 
in stating the same, if due to the fault of appellant, 
will generally invalidate the order and be ground for 
dismissal. 62 However, when an illegal or improper 
term or day is fixed by the judge or clerk, and the 
irregularity cannot be imputed to fault of appellant, 
it is not ground for dismissal. 63 Where an appeal 


has been granted returnable on a non judicial day, 
or when court does not sit, or other improper time, 
appellant may have a proper return day fixed, or 
he may treat the order as a nullity, and obtain an¬ 
other order without withdrawing the first. 64 

An erroneous designation by the district court of 
the place where an appeal shall be returned does 
not vitiate the order and authorize a dismissal of 
the appeal, if the record is filed at the proper place 
within the time fixed by the court. 65 

§ 489. Compliance of Appeal with Order of 
Allowance 

The appeal must be perfected in substantial compli¬ 
ance with the order granting it. 

An appeal required to be prayed for and allowed 
by the court must be perfected in conformity to 
the prayer and order of allowance or it will be dis¬ 
missed. 66 It is held, therefore, that an appeal will 
be dismissed where it is prayed for by and granted 
to two or more parties jointly, and is perfected and 
prosecuted by only one of them. 67 For the same rea¬ 
son the appeal bond must be made by the party pray¬ 
ing for and obtaining the appeal. 66 


€0. Fla.—Stovall v. Stovall, 80 So. 

744. 77 Fla. 116. 

3 C.J. p 1098 note 73. 

61 . Conn.—Hull v. Thoms, 73 A. 
793, 82 Conn. 386. 

3 C.J. p 1098 note 74. 

61.5 Fla.—Fidelity & Deposit Co. of 
Maryland v. Manatee County, 83 
So. 268, 78 Fla. 470. 

61.10 La.—Laiche v. Martin, 66 So. 
226, 135 La. 798. 

61.15 N.M.—Collins v. Unknown 
Heirs, 199 P. 362, 27 N.M. 222. 

61.20 Fla.—Baker v. Baker, 187 So. 
273, 136 Fla. 594. 

61.25 Miss.—Meridian Coca-Cola 
Bottling Co. v. Watson, 138 So. 407, 
163 Miss. 486. 

62 . La.—Naef v. Miller-Goll Mfg. 
Co., 140 So. 32, 174 La. 232. 

3 C.J. p 1098 note 75. 

Appointment of receiver 

A statute making a return day in 
an appeal ten days from the date of 
an order appointing or refusing to 
appoint a receiver is mandatory, and 
appellant is not excused where the 
•court or clerk attempts to set a dif¬ 
ferent return day. 

La.—Naef v. Miller-Goll Mfg. Co., su¬ 
pra—Louque v. Hercules Oil Co., 
115 So. 416, 165 La. 143—Motor 
Sales & Service Co. v. J. D. Kerr 
Gravel Co., 104 So. 61, 158 La. 327. 

63. La.—Succession of Roque, 143 
So. 277, 175 La. 323—Spiller v. 
Spiller, 129 So. 212, 170 La. 813- 


Motor Sales & Service Co. v. J. D. 
Kerr Gravel Co., 104 So. 61, 158 La. 
327—Fariss v. Swift, 99 So. 893, 156 
La. 12—Wilder v. Jackson, 91 So. 
245, 150 La. 864—Hirst v. Xeter 
Realty, 70 So. 339, 138 La. 398— 
Lazarus v. Friedrichs, 51 So. 663, 
125 La. 619—Dilzell Engineering, 
etc., Co. v. Lehmann, 45 So. 138, 
120 La. 273—Hays v. Mayer, 42 So. 
505, 117 La. 1067. 

Hannagriff v. King, 123 So. 391, 
11 La.App. 467—Brignac v. Bour¬ 
geois, 6 La.App. (Orleans) 384. 

3 C.J. p 1098 note 76. 

Error of register 

An error of the register in fixing a 
different time for return of an appeal 
than that fixed by statute is not 
ground for dismissing the appeal. 
Ala.—City of Mobile v. Board of Wa¬ 
ter & Sewer Com’rs of City of 
Mobile, 64 So.2d 824, 258 Ala. 669— 
Morgan v. Morgan, 99 So. 185, 211 
Ala. 7. 

Prayer in petition 

(1) That an order fixing an im¬ 
proper return day for an appeal was 
in accord with the prayer of the 
petition for appeal, and was pre¬ 
pared by the mover’s attorney, did 
not require dismissal, since the or¬ 
der was the judge’s act. 

La.—Succession of Roque, 143 Sd. 
277, 175 La. 323. 

(2) An error in fixing a return day 
in an appeal is not chargeable tt> 
appellant’s fault so as to justify dis*- 
missal of the appeal because appel¬ 
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lant’s prayer asks that such day be 
“fixed by the judge” instead of “fixed 
according to law.” 

La.—Hirst v. Xeter Realty, 70 So. 
339, 138 La. 398. 

Premature return day 

The court will not dismiss an ap¬ 
peal because made returnable before 
the minimum return day, but appel¬ 
lee need not appear before the mini¬ 
mum return day. 

La.—Succession of Roque, 143 So. 
277, 175 La. 323—Wilder v. Jack- 
son, 91 So. 245, 150 La. 864. 

64. La.—Chaffe v. Heyner, 31 La. 
Ann. 594—Cramer v. Brown, 26 La. 
Ann. 272—Rains v. Kemp, 4 La. 
318. 

65. La.—Watkins Banking Co. v. 
Louisiana Lumber Co., 17 So. 143, 
47 La.Ann. 581. 

66. N.Y.—Hofferman v. Simmons, 38 
N.Y.S.2d 409, 265 App.Div. 935, af¬ 
firmed 49 N.E.2d 523, 290 N.Y. 449. 

Tex.—Jones v. State, Com.App. f 5 
S.W.2d 973. 

3 C.J. p 1098 note 79. 

67. I1L—Sachs v. Sachs, 160 Ill.App. 
586—Huehle v. Funke, 160 Ill.App. 
71. 

3 C.J. p 1099 note 80—4 C.J. p 572 
note 7%. 

68. Ill.—Tedrick v. Wells, 38 N.E. 
625, 152 Ill. 214—Carson v. Merle, 

| 4 I1L 168. 
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§ 490. Certificate of Lower Court, Judge, or 
Officer 

Where required by statute a certificate of the lower 
court, judge, or officer is a prerequisite to an appeal, and 
Where such a certificate is necessary and proper, it should 
be made in the manner and within the time required 
by law. 

When a statute or valid rule of court provides that 
to entitle a party in certain causes to appeal the 
lower court or judge shall make a prescribed certifi¬ 
cate, as, for example, of importance, that a question 
of law is involved which should be reviewed, etc., 
a case within the class of causes specified is not 
appealable, and the appellate court can acquire no 
jurisdiction, without the proper certificate. 69 A cer¬ 
tificate by counsel is also sometimes required. 70 Ac¬ 
cordingly, where the statutes so provide, no appeal 
may be taken in any cause in which the amount in 
controversy, as shown by the pleadings, does not 
exceed a certain sum, unless the trial judge shall 
certify that the cause is one in which the appeal 
should be allowed, and upon such certificate being 
filed the cause is appealable, regardless of the 
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amount in controversy. Usually by virtue of excep¬ 
tions under the statutes the right of appeal is not 
affected in any action in which an interest in real 
estate, or in which constitutional questions and other 
similar questions, are involved. 71 

Granting the certificate is generally in the sound 
and exclusive discretion of the court. 72 It cannot 
be a matter of stipulation between the parties, 72 and 
it must appear on the record in the appellate court 
that the certificate was duly granted. 74 

When a certificate by the lower court or judge, 
or of a particular officer, that an appeal has been 
taken or allowed is required by statute it is essen¬ 
tial, and a failure to obtain and file the same is fatal 
to the appeal, 75 unless the defect may be cured by 
amendment. 76 

The court cannot certify a doubtful question of 
law to the appellate court unless an appeal is taken 
by one of the parties to the action. 77 

Time of making and filing. The certificate must 
be made and filed within the time prescribed by the 


69. Ala.—Ex parte Williams, 148 
So. 323, 226 Ala. 619. 

3 C.J. p 991 note 71 [b], [h], p 992 
note 73 [a], p 1099 note 82. 

Appeal from order overruling 1 a de¬ 
murrer 

Trial court having certified the 
question presented to be important 
and doubtful, cause was properly be¬ 
fore appellate court on appeal from 
an order overruling a demurrer to 
the complaint. 

Minn.—Sandy v. Walter Butler, Ship¬ 
builders, 21 N.W.2d 612, 221 Minn. 
215. 

Liberal construction of certificate 
When a cause is submitted on a 
certificate of the trial judge, the cer¬ 
tificate will be liberally construed on 
a motion to dismiss the appeal on 
the ground of its insufficiency. 

Iowa.—Sarver v. Chicago, etc., R. Co., 
73 N.W. 498, 104 Iowa 59. 

70. N.C.—Barrow v. Baker, 1 N.C. 
17. 

Pa.—Gallagher v. Kean, 3 Teates 321. 
W.Va.—Fielder v. Adams Express 
Co., 71 S.E. 99, 69 W.Va. 138. 

3 C.J. p 1099 note 83. 

71. Kan.—Douglass v. Frazier, 67 P. 
1102, 64 Kan. 886—Loomis v. Bass, 
28 P. 1012, 48 Kan. 26. 

Chicago, etc., R. Co. v. Campbell, 
49 P. 321, 5 Kan.App. 423. 

Mich.—Seeley v. Baptist Ministers* 
Aid Soc., 4 N.W.2d 517, 302 Mich. 
199. 

8 C.J. p 991 note 71-p 992 notes 72, 73, 
p 1000 note 8. 

Necessity for leave to appeal where 
amount in controversy does not 


exceed a particular amount see su¬ 
pra § 463. 

Statutory exceptions and certificate 
of importance as conferring appel¬ 
late jurisdiction irrespective of 
amount in controversy see supra 5§ 
56—64. 

Appeals from orders granting or re¬ 
fusing injunctions 
A statute requiring a certificate 
of grounds on an appeal involving 
less than one hundred dollars did not 
apply to cases on appeal from an 
order granting or denying an injunc¬ 
tion. 

Iowa.—Mathwig v. Drainage Dist. No. 
29, Emmet County, 171 N.W. 125, 
188 Iowa 267—La Grange v. Skiff, 
152 N.W. 486, 171 Iowa 143. 

Appeals from intermediate court 
(1) In Illinois, under the 1941 
amendment to S.H.A. ch. 110, § 199, 
the supreme court has jurisdiction 
to review judgments of appellate 
court in actions ex contractu, or 
sounding in damages only where 
leave to appeal is granted in appel¬ 
late court by issuance of a certificate 
of importance, regardless of amount 
involved, judgment exclusive of costs 
is for one thousand five hundred dol¬ 
lars or more, or judgment is against 
plaintiff and appellate court or a 
judge thereof in vacation issues a 
certificate that there is fairly in¬ 
volved in plaintiff’s claim one thou¬ 
sand five hundred dollars or more. 
Ill.—Matthews v. Trinity Universal 
Ins. Co., 73 N.E.2d 284, 397 Ill. 174 
—Spivey Bldg. Corp. v. Illinois 
Iowa Power Co., 30 N.E.2d 641, 375 
Ill. 128—First Nat. Bank v. Wat¬ 
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kins, 19 N.E.2d 336, 370 Ill. 445— 
Cornell v. Board of Education for 
High School Dist. No. 99, 8 N.E. 
2d 654, 366 Ill. 253. 

(2) Prior to the above amendment, 
where a majority of the judges of 
the appellate court was of the opin¬ 
ion that a case decided by them, in¬ 
volving a less sum than one thousand 
dollars, exclusive of costs, also in¬ 
volved questions of law of such im¬ 
portance, either on account of prin¬ 
cipal or collateral interest, that they 
should be passed on by the supreme 
court, they could grant appeals and 
writs of error to the supreme court 
on petition of the parties to the 
cause, in which case the appellate 
courts were required to certify to 
the supreme court the grounds of 
granting the appeal. 

Ill.—Sparta Gas, etc., Co. v. Illinois 
So. R. Co., 93 N.E. 312, 247 Ill. 346. 
3 C.J. p 990 note 67. 

72. Iowa.—McLaughlin v. Bradley, 
118 N.W. 389. 

3 C.J. p 1099 note 84. 

73. Iowa.—Fallon v. Johnson Dist. 
Tp., 1 N.W. 478, 51 Iowa 206. 

74. Iowa.—Barnes v. Independent 
Dist. No. 2, 1 N.W. 618, 51 Iowa 
700. 

3 C.J. p 1099 note 86. 

75. Ala.—Elrod v. Smith, 30 So. 420, 
130 Ala 212—Thompson v. Camp¬ 
bell, 52 Ala 583—Caldwell v. Bald¬ 
win, 43 Ala. 617. 

76. Ala—Thompson v. Campbell, 52 
Ala 583. 

77. Minn.—Oehler v. City of St. 
Paul. 218 N.W. 234, 174 Minn. 66. 
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statute, and cannot be made and filed nunc pro 
tunc after such time has expired. 78 As the grant¬ 
ing of a certificate involves judicial action, it is gen¬ 
erally held, according to the terms of the particular 
statute, that this can be done only at the time judg¬ 
ment is rendered, 79 or at the term at which the 
■cause is pending, unless otherwise provided by 
statute. 80 Under some statutes the court has juris¬ 
diction to grant a certificate for the period during 
which an appeal may be taken. 81 

Form and contents . The certificate should spec¬ 
ify the particular judgment, order, or decree from 
which the appeal is taken, as required by the stat¬ 
ute. 82 When so required by the statute or rule of 
court it must state that a doubtful question of law 
is involved which ought to be reviewed or passed 
upon by the appellate court. 83 In some jurisdic¬ 
tions it is required to state the specific questions of 
law involved or to be reviewed, 84 and the appellate 
court has no jurisdiction to determine any questions 


excepting those stated in the certificate, 85 other than 
the jurisdiction of the trial court. 86 In other juris¬ 
dictions the particular questions to be reviewed need 
not be specified. 87 

Reasons assigned in a certificate which are not 
recognized by statute cannot give the appellate court 
jurisdiction. 88 

§ 491. Stipulation for Judgment Absolute 

A stipulation for Judgment absolute on affirmance 
must be made when required of appellant by the stat¬ 
ute. 

In some jurisdictions statutes give the right of 
appeal from certain judgments or orders of orig¬ 
inal jurisdiction or intermediate appellate courts, as, 
for example, from an order granting a new trial, 
only where the appellant, in his notice of appeal or 
otherwise, stipulates for judgment absolute on af¬ 
firmance. In such case the required stipulation is 
essential to jurisdiction of the appeal. 89 A stipu- 


78. Kan.—Gilmore v. Gilmore, 51 
P. 891, 59 Kan. 19. 

3 C.J. p 991 note 71 [g], p 1099 note 
89. 

79- Iowa.—Foye v. Walker, 17 N.W. 

494, 62 Iowa 251. 

3 C.J. p 1099 note 90. 

80. Ill.—MacLachlan v. McLaughlin, 
18 N.E. 544, 126 Ill. 427. 

3 C.J. p 1099 note 91. 

81. Ill.—Chicago Cosmetic Co. v. 
City of Chicago, 29 N.E.2d 495, 374 
Ill. 384—First Nat. Bank v. Wat¬ 
kins, 19 N.E.2d 336, 370 Ill. 445 
—Wilson v. Scoville, 20 N.E. 88, 
127 Ill. 393—MacLachlan v. Mc¬ 
Laughlin, 18 N.E, 544, 126 Ill. 427. 

Ellis v. Von Ach, 14 Ill.App. 194. 
N.Y.—Butterfield v. Radde, 38 N.Y. 
Super. 44. 

82. Ala.—Decatur Land Co. v. Cook, 
27 So. 559. 

Z C.J. p 1100 note 93. 

83. Ill.—Steele v. Grand Trunk Junc¬ 
tion R. Co., 17 N.E. 483, 125 Ill. 
385. 

N.Y.—Young v. Fox, 50 N.E. 279, 155 
N.Y. 615—Squire v. McDonald, 34 
N.E. 398, 138 N.Y. 554—Bastable 
v. Syracuse, 72 N.Y. 64. 

-Question of fact 

While the certification of a cause 
to the supreme court rests in the 
discretion of the trial court, a cause 
presenting only a question of fact 
should not he certified. 

Iowa.—C. G. Morris & Co. v. Saar, 
191 N.W. 793. 

Z C.J. p 992 note 72 £a] (l), [bj. 

84. Hawaii.—Peterson v. Lau Tong, 
30 Hawaii 191. 

Ill.—J. R. Watkins Co. v. Salyers, 51 
N.E.2d 574, 384 Ill. 369. 

Z C.J- p 991 note 71 £el, £f], p 1000 
note 8 £b], p 1100 note 95. 


Reference to other documents 

A magistrate's certificate may In¬ 
clude by reference the points of law 
upon which the appeal is granted. 
Hawaii.—Peterson v. Lau Tong, 30 
Hawaii 191. 

85. Kan.—Missouri Pac. R. Co. v. 
Kimball, 29 P. 604, 48 Kan. 384. 

Chicago, etc., R. Co. v. Camp¬ 
bell, 49 P. 321, 5 Kan.App. 423. 

3 C.J. p 1100 note 96. 

86. Iowa.—Hodges v. Toma County, 
60 NW. 185, 91 Iowa 578. 

87. Ill.—Steele v. Grand Trunk 
Junction R. Co., 17 N.E. 483, 125 
Ill. 385. 

3 C.J. p 1100 note 97. 

88 . Ill.—Lamar Ins. Co. v. Gulick, 96 
Ill. 619. 

3 C.J. p 1100 note 98. 

89. Ark.—Sullivan v. Smith, 86 S.W. 
2d 555, 191 Ark. 460—Cormack v. 
Missouri State Life Ins. Co., 57 
S.W. 2d 403, 186 Ark. 998—Maty ski 
v. Buczkowski, 237 S.W. 694, 152 
Ark. 89—Bush v. Barksdale, 183 
S.W. 171, 122 Ark. 262, L.R.A1917A 
111—Yowell v. Ft. Smith Pure Milk 
Co., 177 S.W. 4, 118 Ark. 448. 

N.Y.—Sand v. Garford Motor Truck 
Co., 140 N.E. 713, 236 N.Y, 327. 

3 C.J. p 1100 note 99. 

Order granting new trial 

(1) An appeal, as of right, from 
an order granting a new trial must 
be dismissed, in the absence of a 
stipulation for judgment absolute 
on affirmance. 

N.Y.—United Sec. Corp. v. Suchman, 
119 N.E.2d 881, 307 N.Y. 48—Res¬ 
taurants & Patisseries Longchamps 
v. O’Connell, 72 N.E.2d 174, 296 
N.Y. 240—Reichel v. Standard Rice 
Co., 171 N.E. 916, 254 N.Y. 86—Fred 
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E. Gross & Sons v. State, 154 N. 

E. 634, 243 N.Y. 629. 

(2) The appellate division is with¬ 
out jurisdiction to allow appeal to 
the court of appeals from an order of 
the supreme court granting a new 
trial without a stipulation for judg¬ 
ment absolute. 

N.Y.—Fahey v. Kennedy, 244 N.Y.S. 

603, 230 App.Div. 799. 

(3) On appeal from order granting 
defendant a new trial, judgment ab¬ 
solute in favor of defendant was ren¬ 
dered pursuant to plaintiff’s stipula¬ 
tion for rendition of such judgment 
on affirmance of order granting new 
trial. 

Ark.—Stanley v. Calico Rock Ice & 

Elec. Co., 205 S.W.2d 841, 212 Ark. 

385. 

Order vacating judgment 

(1) Where appellant challenging 
order vacating judgment and grant¬ 
ing new trial did not include in no¬ 
tice of appeal, as required by statute, 
assent that if the order was affirmed, 
judgment absolute could be entered 
against him, his appeal was prema¬ 
ture. 

Ark.—Vaughan v. Vaughan, 270 S.W. 

2d 915, 223 Ark. 934. 

(2) Crawford & Moses’ Dig. § 2129, 
requiring appellant, in an appeal 
from an order granting a new trial, 
to stipulate that, if the order is af¬ 
firmed,' judgment absolute shall be 
rendered against him does not apply 
to an order vacating judgment ren¬ 
dered at a former term. 

Ark.—McElroy v. Underwood, 281 S. 

W. 368, 170 Ark. 794. 

. (3) Kirby Dig. & 1188 subd 2, pro¬ 
viding that appeals from orders 
granting new trials shall not be ef¬ 
fectual unless appellant consents that 
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lation for judgment absolute on affirmance of an 
order granting a new trial should be unqualified, 59 - 5 
but a stipulation on an appeal from an order other 
than one granting a new trial may be valid, not¬ 
withstanding it provides for a new hearing. 59 - 10 

Omission of the stipulation cannot be supplied 
after expiration of the time limited by statute for 
taking an appeal, 90 nor can the requirement be cir¬ 
cumvented by asking for certified questions. 91 

It has been held that the stipulation is in effect a 
stipulation for judgment by consent in case of af¬ 
firmance. 91 - 5 A stipulation which is deemed to be 
against public policy or otherwise inappropriate is 
ineffectual, and the court will decline to hear the 
appeal thereon. 91 * 10 A party who refuses a new 
trial ordered by the court and gives a stipulation 
for judgment absolute cannot after appeal bring a 
new suit involving the same facts, but seeking 
relief on a theory previously adversely adjudicat- 
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ed. 0115 Where a stipulation is given by one of two 
or more appellants, the coappellants not so stipulat¬ 
ing are not bound by the result on appeal, even 
though they may have cooperated with the appealing 
appellants on the appeal. 91 * 20 

§ 492. Effect of Refusal of Application 

In some jurisdictions the refusal of an application 
for an appeal or writ of error operates as an affirmance 
of the judgment. 

In some jurisdictions the refusal to grant an ap¬ 
plication for a writ of error is in effect an affirm¬ 
ance of the judgment of the court below, 92 although 
it does not necessarily follow that the reasons given 
in the court below in support of the judgment are 
adopted. 93 Accordingly, the refusal to grant the 
application does not affect the merits of the case, 93 * 5 
and this is especially true where the refusal is based 
on technical grounds. 93 * 10 


judgment absolute may be rendered 
against him if the order is affirmed, 
is inapplicable to orders vacating 
default judgments, and appellant’s 
stipulation to abide by the judgment 
in such a case is not binding. 

Ark.—Hawkeye Tire & Rubber Co. v. 
McParlin, 225 S.W. 632, 146 Ark. 
491. 

89.5 N.Y.—Christensen v. Morse Dry 
Dock & Repair Co., 154 N.E. 616, 
243 N.Y. 587. 

In re Phillips’ Will, 101 N.Y.S.2d 
100, 198 Misc. 879. 

89.10 N.Y.—Epstein v. Board of Re¬ 
gents of University of N. Y., 65 N. 
E.2d 756, 295 N.Y. 154. 

90. Ark.—McLaughlin v. Coffey, 293 
S.W.2d 455—Cormack v. Missouri 
State Life Ins. Co., 57 S.W.2d 403, 
186 Ark. 998. 

3 C. J. p 1101 note 1. 

91. N.Y.—Flagg v. Moses, 226 N.Y.S. 
392, 222 App.Div. 821, affirmed 162 
N.E. 504, 248 N.Y. 509. 

91.5 N.Y.—Weiman v. Weiman, 65 
N.E.2d 754, 295 N.Y. 150. 

91.10 N.Y.—In re Phillips’ Will, 101 
N.Y.S.2d 100, 198 Misc. 879. 

Continuity of marital status 

Statutory and constitutional provi¬ 
sions requiring appellant to stipulate 
to the entry of a judgment absolute 
as a prerequisite to an appeal from 
an order of an intermediate court 
directing further proceedings are not 
intended to apply to actions for di¬ 
vorce or for the annulment of a mar¬ 
riage where the result would be a 
violation of public policy in favor of 
continuity of marriage status. 

N.Y.—Weiman v. Weiman, 65 N.E.2d 
754, 295 N.Y. 150. 

4A C.J.S.—13 


91.15 N.Y.—Canfield v. Elmer E. 
Harris & Co., 170 N.E. 121, 252 N. 
Y. 502. 

91.20 N.Y.—Gilligan v. Tishman 
Realty & Const. Co., 151 N.Y.S.2d 
6 , 1 N.Y.2d 121, 134 N.E.2d 100. 

92. U.S.—Michigan-Wisconsin Pipe 
Line Co. v. Calvert, Tex., 74 S.Ct. 
396, 347 U.S. 157, 98 L.Ed. 583, re¬ 
hearing denied 74 S.Ct. 528, two 
cases, 347 U.S. 931, 98 L.Ed. 1083. 
Ill.—Union Asbestos & Rubber Co. v. 
Industrial Commission, 114 N.E. 2d 
345, 415 Ill. 367. 

La.—Carrere v. City of New Orleans, 
111 So. 393, 162 La. 981. 

Tex.—Agnew v. Coleman County 
Elec. Coop., 272 S.W.2d 877, 153 
Tex. 587—Heinatz v. Allen, 217 S. 
W.2d 994, 147 Tex. 512—Terrell v. 
Middleton, 191 S.W. 1138, 108 Tex. 
14. 

Huntington v. Walker's Austex 
Chili Co., Civ.App., 285 S.W.2d 255, 
error refused—Midland Nat. Bank 
v. Brown, Civ.App., 281 S.W. 300— 
Hatley v. West Texas Nat. Bank 
of Big Spring, Civ.App., 272 S.W. 
571, reversed on other grounds, 
Com.App., 284 S.W. 540—Central 
Texas Exch. Nat. Bank of Waco 
v. First Nat. Bank, Civ.App., 246 
S.W. 111. 

Va—Spruill v. Shirley, 28 S.E.2d 705, 
182 Va. 342. 

3 C.J. p 1101 note 3. 

“Dismissed W. O. J.” 

Where jurisdiction of supreme 
court was not legally invoked, appli¬ 
cation for writ of error was “Dis¬ 
missed W. O. J.," meaning that su¬ 
preme court was without jurisdiction. 
Tex.—Davis v. Williams, 146 S.W.2d 
982, 136 Tex. 27. 
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Precedent 

A decision of the court of civil 
appeals to which a writ of error has 
been refused operates as a prece¬ 
dent binding on all courts of civil 
appeals. 

Tex.—Magnolia Petroleum Co. v. Ai¬ 
ken, Civ.App., 289 S.W. 152, modi¬ 
fied on other grounds Magnolia Pe¬ 
troleum Co. v. Akin, Com.App. t 11 
S.W. 2d 1113. 

Without opinion 

When a writ of error is refused 
without a written opinion or without 
stated cause or reason, the refusal 
has little, if any, significance. 

Tex—Terrell v. Middleton, 191 S.W. 
1138, 108 Tex 14. 

93. U.S.—Cohen v. New York Life 
Ins. Co., C.aA.111., 132 F.2d 494. 

La.—Scarborough v. St. Paul Mer¬ 
cury Indemnity Co*, App., 11 So. 2d 
52. 

Tex—Community Natural Gas Co. ▼. 
Northern Texas U. Co., Civ.App., 
13 S.W.2d 184, error dismissed— 
Hart v. Wilson, Civ.App., 281 S.W. 
339, reversed on other grounds, 
Com.App., 288 S.W. 133. 

93.5 Ill.—Union Asbestos & Rubber 
Co. v. Industrial Commission, 114 
N.E.2d 345, 415 Ill. 367. 

Mich.—Great Lakes Realty Corp. 
Peters, 57 N.W.2d 901, 336 Mich. 
325. 

W.Va.—In re National Bank of W. 
Va. at Wheeling, 73 S.E.2d 655, 
137 W.Va 673. 

Merits of case not determined on ap¬ 
plication for appeal see supra § 486. 

93.10 Tex.—Terrell v. Middleton, 191 
S.W. 1138, 108 Tex. 14. 
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In other jurisdictions the refusal of the applica¬ 
tion does not amount to an affirmance of the judg¬ 
ment below. 94 

§ 493. Proof of Allowance and Record 

Except in some jurisdictions where it is regarded as 
provable only by the record, the allowance of an appeal 
may be proved by evidence aliunde. 

As against a motion to dismiss an appeal, a show¬ 
ing of an allowance of the appeal by the record it¬ 
self is sufficient proof of allowance. 95 In some ju¬ 
risdictions the allowance of an appeal may be shown 
otherwise than by a formal order of allowance on 
the record. 96 In other jurisdictions, since the grant¬ 
ing of an order of appeal is a jurisdictional fact, 
the appearance in the record of such order is an in¬ 
dispensable condition for maintenance of appeal, 97 
and the consent of parties cannot waive its omis¬ 
sion in the record. 98 


4A C.J.S. 

§ 494. Mandamus to Compel Allowance 

Mandamus to compel the allowance of an appeal 
is discussed in Mandamus § 100. 

Examine Pocket Parts for later cases. 

§ 495. Appeal or Error from or to Allowance 
or Refusal 

In the absence of another statutory remedy, a wrong¬ 
ful refusal of an appeal should be attacked by mandamus. 

As a rule an appeal cannot be taken from an 
order refusing an appeal, but the legality of the 
action of the court should be tested by the appel¬ 
late tribunal by means of a writ of mandamus, 99 
although in some jurisdictions appellate proceedings 
may be resorted to. 1 Neither as a rule, will an ap¬ 
peal or writ of error lie from a judgment or order 
allowing an appeal, the remedy being to move for 
dismissal of the appeal, or, in case of an appeal 
allowed from an intermediate court, to wait until 
final judgment therein, and then to appeal. 2 


D. PAYMENT OF COSTS AND FEES 


§ 496. Costs in Lower Court 

Unless required by statute, the payment of accrued 
costs in the lower court is not a prerequisite to the tak¬ 
ing of an appeal. 


A party cannot be required to pay the accrued 
costs at the time of taking and perfecting an ap¬ 
peal, in the absence of statutory provision there¬ 
for. 3 Under some statutes this payment is made 


94. Mich.—Great Lakes Realty Corp. 
v. Peters, 57 N.W.2d 901, 336 Mich. 
325. 

N.Y.—Marchant v. Mead-Morris on 
Mfg. Co. t 169 N.E. 386, 252 N.Y. 284, 
reargument denied 171 N.E. 770, 
253 N.Y. 534, and appeal dismissed 
Mead-Morrison Mfg. Co. v. Mar- 
chant, 51 S.Ct. 104, 282 U.S. 808, 
75 L.Ed. 725. 

Stare decisis applies only as to 
matters then considered and not as 
to other matters, even in the same 
case. 

N.Y.—Marchant v. Mead-Morrison 
Mfg. Co., 169 N.E. 386, 252 N.Y. 284, 
reargument denied 171 N.E. 770, 
253 N.Y. 534, and appeal dismissed 
Mead-Morrison Mfg. Co. v. Mar- 
chant, 51 S.Ct. 104, 282 U.S. 808, 
75 L.Ed. 725. 

95. La.—Hanks v. Alexander, App., 
157 So. 772. 

96. Ark.—Hill v. JEtna Ins. Co., 21 
S.W.2d 180, 180 Ark. 401—Thomas 
v. Thomas, 233 S.W. 808, 150 Ark. 
43. 

3 C.J. p 1101 note 4. 

97. Pa.—Shortle v. Stockton, 7 
Watts 543. 

3 C.J. p 1101 note 5. 

Failure to note order 
A party cannot be deprived of his 
right to appeal simply because the 


clerk failed to note the order on the 
record. 

Ark.—Hill v. ^Etna Ins. Co., 21 S.W. 
2d 180, 180 Ark. 401. 

Notation on petition 

A notation in term time, by the 
judge of the probate court of his ex¬ 
amination and approval on a proper 
petition for appeal being sufficient to 
show the granting thereof, the circuit 
court acquired jurisdiction, although 
the order was not entered of record, 
where appellees did not move to dis¬ 
miss on such ground, the record be¬ 
ing merely the best evidence that 
the appeal was granted, the nonpro¬ 
duction of which may be waived. 

Ark.—Thomas v. Thomas, 233 S.W. 
808, 150 Ark. 43. 

Unsigned minutes 
A motion to dismiss an appeal on 
the ground that the minutes were not 
signed by the trial judge would be 
denied, since the minutes, having 
been kept by the clerk, became the 
acts of court and were entitled to the 
same weight and credit as though 
written by the judge. 

La.—Calhoun v. Serio, App., 161 So. 
772. 

98. La.—Gibson v. Selby, 2 La.Ann. 
628. 

Tenn.—Cowan v. Hatcher, Ch.A., 48 
S.W. 328. 
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99. Ala.— Corpus Juris Secundum 
quoted in Duncan v. State, 74 So. 
2d 620, 621, 37 Ala.App. 685. 

Conn.—Williams v. Cleaveland, 56 A. 

850, 76 Conn. 426. 

3 C.J. p 1101 note 12. 

1 . Me.—Graffam v. Cobb, 56 A. 645, 
98 Me. 200. 

Pa.—Radio Corporation of Pennsyl¬ 
vania v. Frederick, 99 Pa.Super. 
264. 

3 C.J. p 1102 note 13. 

2 . Pa.—Commonwealth v. Reiser, 23 
A. 454, 147 Pa. 342. 

Yost v. Davison, 5 Pa.Super. 469. 
S.C.—Henderson v. Wyatt, 8 S.C. 112. 
3 C.J. p 1102 note 14. 

Reviewability of decisions in proceed¬ 
ings for review generally see su¬ 
pra § 134. 

Probate decree 

The court’s allowance of appeal 
from a probate decree is not review- 
able unless its findings are unsup¬ 
ported or an accident or mistake is 
erroneously found. 

Vt.—In re Walker’s Estate, 137 A. 
321, 100 Vt. 366. 

3. Ga.—Bethea v. Dixon, 33 S.E.2d 
723, 72 Ga.App. 384. 

N.Y.—Sola v. Sola, 221 N.Y.S. 496, 
220 App.Div. 724. 

3 C.J. p 1102 note 1G. 
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a condition precedent to the right of appeal, and ment thereof is waived by the other party or by 
in such case payment is essential,* unless there the officer entitled thereto, as the case may be. 6 


is sufficient excuse for nonpayment, 


Certificate of payment of costs 

(1) It is not cause for dismissing 
an appeal to the superior court from 
the court of ordinary that the ordi¬ 
nary has not sent up a certificate or 
other evidence showing that appel¬ 
lant has paid the costs in the court 
of ordinary. 

Ga.—Morgan v. Campbell, 66 S.E. 
369, 133 Ga. 549. 

(2) Motion of defendant in error 
to dismiss bill of exceptions on 
ground that there was not attached 
thereto, or to brief of counsel for 
plaintiff in error, a certificate show¬ 
ing that costs accruing against plain¬ 
tiffs in error in the trial court had 
been paid, and that nowhere in rec¬ 
ord did it appear that such costs 
had been paid, would not be granted. 
Ga.—Supreme Forest Woodmen Cir¬ 
cle v. Newsome, 11 S.E.2d 480, 63 
Ga.App. 550. 

Court at special term 

The court at special term in New 
York has no power to stay appeal 
proceedings until defendant obeys or¬ 
ders directing the filing of an under¬ 
taking and payment of counsel fees. 
N.Y.—Sola v. Sola, 221 N.Y.S. 496, 
220 App.Div. 724. 

Particular classes 

When not required by statute pay¬ 
ment of costs is not precedent to an 
appeal by an executor or administra¬ 
tor, or other person suing or sued in 
a representative capacity, nor to ap¬ 
peals by a municipal or public corpo¬ 
ration. 

Pa.—Murray v. Sharp, 72 Pa. 360— 
Pottsville v. Curry, 32 Pa. 443— 
Robinson v. Jefferson County, 6 
Watts & S. 16—Foulk v. Brown, 2 
Watts 209—Insurance Co. of Penn¬ 
sylvania v. Hewes, 5 Binn. 508. 

Swartz v. Middletown School 
Dist., 21 Pa.Co. 175—Wagenhurst 
v. Delaware Tp., 4 Pa.Co. 533— 
Mercer v. Dyberry School Dist., 4 
Pa.Co. 530. 

Chester City v. Wheaton, 1 Del. 
Co. 3—Grambs v. Lynch, 3 L.T.N.S. 
200—Morss v. Gritmann, 10 Phila. 
573. 

4 . Fla. — Bower v. Bower, 55 So.2d 
797—Keith v. Town of Stuart, 45 
So.2d 493—Walker v. City of Jack¬ 
sonville, 19 So.2d 372, 154 Fla. 893 
—Busch v. Goodno, 128 So. 825, 99 
Fla. 517—Smith v. Dillard, 94 So. 
664, 84 Fla. 516—Callison v. Atlan¬ 
tic Coast Line R. Co., 90 So. 619, 
82 Fla. 516. 

Ga.—Ledbetter v. Goodroe, 171 S.E. 
872, 48 Ga.App. 7—Pons v. Georgia 
Power Co., 170 S.E. 559, 47 Ga.App. 
379—Carnes v. State, 164 S.E. 112, 
45 Ga.App. 238—Wilkins v. State, 
164 S.E. 112, 45 Ga.App. 199—Cole- 


5 or unless pay- I The payment of 

man v. State. 139 S.E. 88, 37 Ga. 
App. 149—Bryant v. Sovereign 
Camp, W. O. W., 115 S.E. 285. 29 
Ga.App. 359—Davis v. Mesler, 108 

S.E. 245, 27 Ga.App. 344. 

Mass—Romanausky v. Skutulas, 154 
N.E. 856, 258 Mass. 190. 

Pa.—New Castle Metal Products Co. 
v. Campbell, 200 A. 118, 131 Pa.Su- 
per. 367—In re Istocin’s Estate, 190 
A. 382, 126 Pa.Super. 158. 

3 C.J. p 1102 note 17—53 C.J. p 810 
note 22, p 811 note 23. 

Amount and items included 

(1) Circuit judge's report and rec¬ 
ommendation to supreme court as to 
amount of attorney’s fees to be paid 
appellant was approved and appellee 
required to make such payment. 

Fla.—Graves v. Graves, 189 So. 871, 

138 Fla. 589. 

(2) Statute providing that no ap¬ 
peal may be taken until payment of 
“costs” which have accrued, in or 
about the suit, up to the time the ap¬ 
peal is taken, covers court reporters’ 
charges. 

Fla.—MacNeill v. Marks, 61 So.2d 
648. j 

(3) Under statute permitting ap¬ 
peal from district court on payment 
of costs, including attorney’s fee of 
five dollars, and providing that costs 
should not be taxed, exclusive of at¬ 
torney’s fee, of less than five dollars, 
appeal by prevailing party was not 
defective for payment of only five 
dollars costs for attorney’s fee, where 
clerk taxed no other costs, whether 
or not clerk erred. 

R.I.—Plastic Merchandisers v. Royal 
Moulding Co., 190 A 788, 57 R.I. 
510. 

Payment as jurisdictional require¬ 
ment 

(1) Statute requiring payment of 
costs by a party claiming an appeal 
from the district court to the supe¬ 
rior court is jurisdictional and sets 
up conditions precedent to the prop¬ 
er taking and entry of an appeal from 
the district to the superior court. 

R.I.—Ainsworth v. Saybrooke Mfg. 

Co., 198 A 348, 60 R.I. 290. 

(2) Statute requiring that accrued 
costs be paid before writ of error is 
granted does not make payment of 
costs a “jurisdictional prerequisite” 
to granting the writ of error. 

Fla.—Berg v. New York Life Ins. Co., 
81 So. 2d 630—Walker-Skagseth 

Food Stores v. National Surety 
Corp., 3 So.2d 756, 148 Fla. 161. 

(3) Requirement that original 
plaintiff pay costs duly assessed 
against him as a condition precedent 
to taking appeal to supreme court 
from adverse judgment or decree has 
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costs in order to carry an appeal 

been said to be & “jurisdictional re¬ 
quirement” when costs are specifical¬ 
ly taxed in amount certain and orig¬ 
inal plaintiff has not assigned as er¬ 
ror the taxation of costs and super¬ 
seded their taxation. 

Fla.—Hale v. Martin, 76 So.2d 279. 

(4) The phrase “jurisdictional re¬ 
quirement,” however, has been held 
to be too loosely used. 

Fla.—Berg v. New York Life Ins. Co., 
81 So.2d 630. 

(5) Other cases have held it not to 
be a jurisdictional requirement. 

Ga.—Supreme Forest Woodmen Cir¬ 
cle v. Newsome, 11 S.E.2d 480, 63 
Ga.App. 550. 

3 C.J. p 1102 note 17 [aj (4). 

Offer to set off claim 

An offer to set off the claim against 
defendant is not compliance with the 
statute requiring payment of ac¬ 
crued costs by plaintiff before writ 
of error. 

Fla.—Busch v. Goodno, 128 So. 825, 
99 Fla. 517. 

Pennsylvania Arbitration 3Vaw 

Payment of the costs that may 
have accrued in the action is also 
made a condition precedent to an ap¬ 
peal from the award of arbitrators 
under the Pennsylvania Arbitration 
Law. 

Pa.—Breeden v. Duquesne National 
Bank, 9 Pa.Dist. & Co. 605. 

5 C.J. p 211 note 54. 

5. Ga.—Lyner v. Jackson, 20 Ga. 
773. 

R.I.—Ainsworth v. Saybrooke Mfg. 

Co., 198 A 348, 60 R.I. 290. 

3 C.J. p 1102 note 18. 

Insufficient excuse 

Appellant is not excused from pay¬ 
ing costs accruing in the lower court 
because appellee made a sufficient de¬ 
posit to cover the costs and the fur¬ 
ther fact that the decree appealed 
from required appellee to pay costs. 
Hawaii.—-Heritage v. Heritage, 30 
Hawaii 91. 

6 . Fla.—Berg v. New York Life Ins. 
Co., 81 So.2d 630—Walker-Skagseth 
Food Stores v. National Surety 
Corp., 3 So.2d 756, 148 Fla. 161— 
Busch v. Goodno, 128 So. 825, 99 
Fla. 517—Smith v. Dillard, 94 So. 
664, 84 Fla. 516—Haile v. Mason 
Hotel & Investment Co., 71 So. 540, 
71 Fla. 469. 

3 C.J. p 1102 note 19. 

Taking costs out of court after an 
appeal waives any defect or irregu¬ 
larity in the appeal. 

Pa.—Good v. Royal Ins. Co., 4 Lane. 
Bar Febr. 1, 1873. 
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has been held, under varying statutes, to be pri¬ 
marily intended for the protection of the officers 
of the court, 7 or for the benefit of defendant. 8 

The required payment of costs, under some stat¬ 
utes, extends to all costs which may have accrued 
in or about the suit, and the payment by an appel¬ 
lant of only his own costs and not those of the 
adverse party is not a sufficient compliance with 
the statute; 8 - 5 but such a statute does not require 
the payment of costs assessed against the adverse 
party in an equity suit as a condition precedent to 
the taking of an appeal from an unfavorable por¬ 
tion of a decree otherwise favorable to the appel¬ 
lant. 8 * 10 Where there are several appellants the 
costs must be paid by all of them, 8 - 15 unless no 
costs were assessed against the particular party 
appealing. 8 - 20 

When the record shows the actual payment of 
all the costs, a subsequent alteration of the record 
without notice to the appellant cannot affect his 
right. 9 

The failure to pay the accrued costs within the 
time required has been held not to be a ground 
for dismissal of the appeal, but rather a ground for 
the imposition of a penalty, such as for a con¬ 
tempt. 9 * 5 When all the costs taxed at the time 
of the appeal are paid and afterward more costs 
appear to be due, the appeal will not be struck off; 
the remedy being an order for payment which the 
court may enforce by attachment. 10 

Appeal by poor litigant. Under some statutes, 


an appellant may avoid the payment of costs where 
he makes an affidavit in forma pauperis. 10 * 5 Where 
there are several appellants or plaintiffs in error 
the affidavit in forma pauperis must be made by 
all of them, 10 * 10 but a surety not joining in defend¬ 
ants appeal need not make an affidavit in forma 
pauperis. 10 * 15 

A statute exempting legal aid societies or other 
organizations representing poor litigants from the 
payment of trial expenses does not dispense with 
the requirement of the payment of costs for the 
purpose of perfecting an appeal. 10 * 20 

§ 497. Fees on Taking and Perfecting Ap¬ 
peal 

If required by statute, fees of the clerk or other of¬ 
ficers for making out and certifying the transcript must 
be prepaid or secured. 

In the absence of a statutory provision or rule 
of court to the contrary, 10 * 50 it is often required 
by statute or rule of court, and even in the ab¬ 
sence of such statute or rule, that the fees of the 
clerk or other officers for making out, certifying, 
and transmitting the transcript, or other service 
in the preparation of the case for the appellate 
court shall be prepaid or secured, or payment made 
within a specified time, and in such case pay¬ 
ment in accordance with the statute or rule of court 
is necessary, or, under the varying statutes in 
the several jurisdictions, the clerk may withhold 
the transcript, or the appeal will be dismissed by 
the court, 11 unless payment is expressly or im- 


7. Ga.—Wright v. Walker County 
Fertilizer Co., 138 S.E. 151, 164 
Ga. 260. 

8. Fla.—Berg v. New York Life Ins. 
Co., 81 So.2d 630—Busch v. Goodno, 
128 So. 825, 99 Fla. 517—Smith v. 
Dillard, 94 So. 664, 84 Fla. 516— 
Haile v. Mason Hotel & Investment 
Co., 71 So. 540, 71 Fla. 469. 

8.5 Fla.—Callison v. Atlantic Coast 
Lane R. Co., 90 So. 619, 82 Fla. 516. 
8.10 Fla.—Akins v. Bethea, 33 So.2d 
638, 160 Fla. 99. 

8.15 Ga.—Hall v. Hall, 195 S.E. 731, 
185 Ga. 50£. 

8.20 Fla.—Thomas Awning Co. v. 
Morgan, 57 So.2d 427. 

9 . Pa.—Fisher v. Pennsylvania R. 
Co., 17 A. 607, 126 Pa. 293—Rice v. 
Constein, 89 Pa. 477. 

3 C.J. p 1102 note 20. 

8.5 Ga.—Barrett v. State Highway 
Dept., 89 S.E.2d 652, 211 Ga. 876. 

10. Pa.—Schneider v. New York, etc., 

Gas, etc., Co., 98 Pa. 470—Palmer 

v. Wilkinson, 73 Pa. 339—Carr v. 

McGovern, 66 Pa. 457—Williams v. 

Hazlep, 14 Pa. 157—Stewart v. 


Jewell, 11 Serg. & R. 359—Fraley 
v. Nelson, 5 Serg. & R. 234. 

Baizley v. McGinty, 28 Pa.Co. 1. 
McKeown v. Boudinot, 1 Browne 
150—Flannery v. Wise, 2 Woodw. 
431. 

10.5 Ga.—Hall v. Hall, 195 S.E. 731, 
185 Ga. 502. 

Avoidance of necessity for appeal 
bond, undertaking, or other secu¬ 
rity by proceeding in forma pau¬ 
peris see infra §§ 521-525. 

10.10 Ga.—Hall v. Hall, supra. 

10.15 Ga.—Bunn v. Gamble, 188 S. 
E. 257, 54 Ga.App. 417. 

10.20 R.I.—Ainsworth v. Saybrooke 
Mfg. Co., 198 A. 348, 60 R.I. 290. 

10.50 Ohio.—General Schuyler Fire 
Ins. Co. v. Shustick, App., 38 N.E. 
2d 207. 

Transcript placed in record without 
additional cost 

Purpose of supreme court rule 
abolishing bills of exception and 
formal authentication thereof by tri¬ 
al judge for appellate purposes is to 
place reporter's certified transcript 

196 


in the record without additional cost 
in form of fees to the clerk. 

Fla.—Cleary Bros. Const. Co. v. 
Phelps, 24 So.2d 51, 156 Fla. 461. 

11. Cal.—Burlingham v. Gray, 137 
F.2d 9, 22 C.2d 87. 

Constantelos v. Rice, 267 P.2d 
375, 123 C.A.2d 765—Steinberg v. 
Goldstein, 265 P.2d 153, 122 C.A.2d 
516—Kaufman v. Brown, 235 P.2d 
632, 106 C.A.2d 686—Talley v. 

Goodfellow, 206 P.2d 418, 92 C.A.2d 
129 —Thomas v. Pacific Greyhound 
Lines, 204 P.2d 42, 90 C.A.2d 835— 
Myers v. Johnson, 201 P.2d 884, 89 
C.A.2d 800—Pastore v. Floyd, 199 
P.2d 317, 88 C.A.2d 732—Yurkas v. 
O’Neill, 198 P.2d 103, 87 C.A.2d 885 
—Cunningham v. Taylor, 197 P.2d 
565, 87 C.A.2d 701—Heatly v. Heat- 
ly, 189 P.2d 748, 83 C.A.2d 677— 
Whelpton v. Taylor, 185 P.2d 391, 
81 C.A.2d 949—Brock v. Southern 
Pac. Co„ 169 P.2d 402, 74 C.A.2d 
806—Barry v. Bowdle, 160 P.2d 91, 
69 C.A.2d 721—Hussong v. Byers, 
285 P. 888, 104 C.A. 326. 

Conn.—Appeal of Dattile, 65 A.2d 262, 
135 Conn. 41L 
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pliedly waived. 12 The payment of such fees has I been held, under varying statutes, to be primarily 


Fla.—Mon sal vat ge v. Monsalvatge, 12 
So.2d 599, 152 Fla. 647. 

Idaho.—Anderson v. White, 5 P.2d 
1055, 51 Idaho 392—Harsin v. Pio¬ 
neer Irr. Dist., 263 P. 988, 45 Ida¬ 
ho 369. 

La.—Jeanfrau v. Plaquemines Par¬ 
ish Democratic Executive Commit¬ 
tee, 16 So.2d 241, 204 La. 713—-Al¬ 
len v. Shreveport Mut. Bldg 1 . Ass’n, 
164 So. 328, 183 La. 521—Lawrence 
v. Lawrence, 134 So. 753, 172 La. 
587. 

Miller v. Plaquemines Parish 
Democratic Executive Committee, 
App., 15 So.2d 782—Succession of 
Bongiovanni, App., 183 So. 570— 
Comire v. Schiro Amusement Co., 6 
La.App. 441. 

Md.—Miller v. Mencken, 93 A. 219, 
124 Md. 673. 

Mass.—Welker v. Welker, 92 N.E.2d 
373, 325 Mass. 738—Neilson v. Mal¬ 
colm Kenneth Co., 22 N.E.2d 20, 
303 Mass. 437—Buchannan v. Meis- 
ner, 181 N.E. 742, 279 Mass. 457. 
Miss.—Gaudet v. Mayor and Bd. of 
Aldermen of City of Natchez, 42 
So.2d 808. 

Mo.—Lovins v. Mutual Commerce 
Casualty Co., 156 S.W.2d 955, 237 
Mo.App. 651. 

Neb.—Powell v. Van Donselaar, 68 N. 
N.W.2d 894, 160 Neb. 21—Molczyk 
v. Molczyk, 47 N.W.2d 405, 154 Neb. 
163—Barney v. Platte Valley Pub¬ 
lic Power & Irrigation Dist, 13 N. 
W.2d 120, 144 Neb. 230. 

Tex.—Johnson v. Cross, Civ.App., 131 
S.W.2d 1054. 

Utah.—Jacobsen v. Jeffries, 47 P.2d 
892, 86 Utah 587. 

W.Va.—State v. Skeen, 101 S.E. 249, 
85 W.Va. 222. 

3 C.J. p 1102 note 21. 

Amount and items included 

(1) Circuit judge's report and rec¬ 
ommendation to supreme court as to 
amount to be deposited by appellee 
with court reporter and clerk for 
writing up report of testimony and 
preparing and certifying transcript 
of record was approved and appellee 
required to make such deposits. 

Fla.—Graves v. Graves, 189 So. 871, 

138 Fla. 589. 

(2) Cost of printing the evidence 
heard by a master which was not 
part of record on appeal in equity 
suit could not properly be included in 
the clerk's estimate of expense. 

Mass.—Royal Tool & Gauge Corp. v. 

Clerk of Courts for Hampden Coun¬ 
ty, 94 N.E.2d 781, 326 Mass. 390. 

(3) Formal notice to prepare re¬ 
porter's transcript on appeal does 
not authorize reporter to prepare and 
charge for more than original tran¬ 
script and one copy thereof, as call¬ 
ed for by Rules on Appeal, and he 
cannot collect for an extra copy with¬ 


out showing clear and explicit order 
therefor. 

Cal.—Cross v. Superior Court in and 
for Santa Clara County, 232 P.2d 
255, 104 C.A.2d 594. 

Appeal on judgment roll 

Where appeal was on judgment roll 
alone, failure to comply with stat¬ 
ute relating to the filing of an un¬ 
dertaking for costs of preparing re¬ 
porter’s transcript was not error. 
Cal.—Golden Arrow Mines v. Hick¬ 
man, 88 P.2d 160, 31 C.A2d 419. 

Record made by opposite appealing 
party 

Plaintiff’s appeal would not be con¬ 
sidered until he complied with order 
of court of appeals allowing plaintiff 
to prosecute his appeal on record 
made by appealing defendant, on con¬ 
dition that plaintiff first pay one-half 
the cost of such record. 

Ky.—Klein v. Lakes, 105 S.W.2d 1041, 
269 Ky. 43. 

Refusal by representative of state de¬ 
partment to approve voucher 
A statute providing that the state 
should be liable for costs to the same 
extent as private parties rendered 
the department of labor and indus¬ 
tries liable for the costs of prepar¬ 
ing the clerk's transcript on appeal 
by it, authorizing the court to refuse 
to require the clerk to deliver the 
transcript where the department’s 
representative had not shown willing¬ 
ness to approve the voucher for costs 
which it was not required to pay in 
advance. 

Wash.—Department of Labor and In¬ 
dustries of Washington v. Ayer, 54 
P.2d 1019, 185 Wash. 310. 

Right of appellant after deposit of 
costs or amount of appeal bond 

(1) After deposit of costs, appel¬ 
lant has the right to have the record 
filed by the clerk of the district 
court in the court of appeal on re¬ 
turn day. 

La.—Wiggins v. Texas & N. O. R. 
Co., 135 So. 265, 17 La.App. 31. 

(2) Cost of appeal may be deposit¬ 
ed with clerk of district court and, 
whenever that course is followed, de¬ 
posit is transmitted to clerk of court 
of appeal, but such procedure is not 
mandatory. 

La.—Osborne v. Mossier Acceptance 
Corp., 29 So.2d 58, 210 La. 1048, 
followed in 29 So.2d 60, 210 La- 
1054. 

(3) Once appellant had deposited 
reporter’s fees, clerk and reporter 
had statutory duty to complete and 
file transcripts within thirty days, 
notwithstanding order of trial court 
directing them to defer preparation 
of record on appeal from judgment 
until reviewing court's determination 
on question of amount of undertak¬ 
ing required. 


Cal.—Sullivan v. Superior Court, 275 
P.2d 595, 128 C.A.2d 476. 

(4) District court clerk was not 
bound to pay fee for filing transcript 
of appeal in court of aps^eal from 
amount of cash devolutive appeal 
bond filed with him, even though 
such amount was more than suffi¬ 
cient to pay fee, in absence of show¬ 
ing that any part thereof was avail¬ 
able for such payment or contention 
that clerk was instructed to pay fee 
from any funds in his possession or 
that any money was deposited with 
him for that specific purpose. 

La.—Three Way Finance Co. v. Cal¬ 
endar, App., 84 So.2d 299. 

To whom paid 

Deposit for cost of appeal may be 
filed with the district court clerk or 
the court of appeal clerk when per¬ 
mitted by statute. 

La.—Osborne v. Mossier Acceptance 
Corp., 29 So.2d 58, 210 La. 1048, 
followed in 29 So.2d 60, 210 La- 
1054. 

Morehouse Lumber & Building 
Material Co. v. Jacob & Walker, 
136 So. 106, 17 La.App. 409. 

12. Cal.—Williams v. Davis, 167 P. 
2d 189, 27 C.2d 746—Pierce v. 

Works, 154 P. 852, 171 C. 684. 

Amoruso v. Carley, 200 P.2d 199, 
89 C.A2d 119. 

Iowa.—Simons v. Mason City & Ft. 
D. R. Co., 103 N.W. 129, 128 Iowa 
139. 

Md.—Maynadier v. Armstrong, 56 A. 
357, 98 Md. 175. 

Neb.—In re Tagart’s Estate, 230 N. 

W. 492, 119 Neb. 647. 

3 C.J. p 1103 note 22. 

Certification by clerk that deposit was 
made 

If the clerk of the circuit court 
certifies that the deposit required of 
an appellant by statute has been 
made, when in fact it has not been 
made, or the required bond given, he 
cannot withhold the transcript for 
nonpayment of his fees and compen¬ 
sation by reason of appellant's agree¬ 
ment to make a further deposit, or 
pay charges in full before delivery 
of the transcript, or by reason of the 
clerk’s legal right to collect such 
fees etc. 

W.Va.—State v. Skeen, 101 S.E. 249, 
85 W.Va. 222. 

Failure to serve demand for prepay¬ 
ment 

If the court stenographer does not 
make demand for prepayment as re¬ 
quired, the appeal will not be dis¬ 
missed because of the nonpayment 
of the fees for the transcript. 
Mich.—Trask v. Norell, 244 N.W. 215, 
260 Mich. 21. 

Noncompliance with rule by clerk 
The .clerk’s failing to comply with 
. a rule requiring indexing of tr&n- 
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intended for the protection of the officers of the 
court, 12 - 5 to be mandatory and jurisdictional, 12 - 10 
and a condition precedent to the perfecting of an 
appeal. 12 - 15 

Under some statutes, a person cannot avoid the 


payment of such fees by showing that he is a pau¬ 
per, 13 although under other statutes he may avoid 
such payment where the appeal is in forma pau¬ 
peris, 14 or where he applies for an order compelling 
the court reporter to furnish him, without charge, 
the transcript or minutes of the case. 14 - 5 An ex¬ 


scripts was not entitled to collect ten 
dollars of the amount of costs. 

Ky.—Trustees of First Christian 
Church of Ft. Thomas v. Macht, 15 
S.W.2d 509, 228 Ky. 628. 

Probate judge 

The probate judge may waive the 
right to demand a fee in advance for 
making a transcript on appeal to the 
district court. 

Neb.—In re Tagart’s Estate, 230 N. 

W. 492, 119 Neb. 647. 

3 C.J. p 1103 note 22 [to], 

Record transmitted without payment 
Where the record has been print¬ 
ed and transmitted, it is no ground 
for dismissal that appellants paid for 
no part of it. 

Md.—Maynadier v. Armstrong, 56 A. 
357, 98 Md. 175. 

1 2J5 Ill.—McClelland v. Gorrell’s Es¬ 
tate, 63 N.E.2d 884, 327 Ill.App. 
224. 

12.10 Neb.—Powell v. Van Donse- 
laar, 68 N.W.2d 894, 160 Neb. 21— 
Molczyk v. Molczyk, 47 N.W.2d 405, 
154 Neb. 1G3—Barney v. Platte Val¬ 
ley Public Power & Irrigation Dist., 
13 N.W.2d 120, 144 Neb. 230. 

12.15 Iowa.—Loomis v. McKenzie, 8 
N.W. 779, 10 N.W. 298, 57 Iowa 77. 

13. U.S.—U. S. ex rel. Estabrook v. 
Otis, C.C.A.MO., 18 F.2d 689. 

Cal.—Barclay v. Superior Court of 
Los Angeles County, 294 P. 1122, 
104 C.A. 789—Rucker v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 286 P. 732, 104 C.A. 683. 

14 . Ga.—Lumpkin v. Louisville, etc., 
R. Co., 70 S.E. 1101, 136 Ga. 135. 

La.—Kilcrease v. Ouachita Coca Cola 
Bottling Co., App., 197 So. 165. 

Pa.—Sinnott v. Delaware Co. & P. R. 
Co., 9 Pa.Dist. 705. 

Tex.—Davis v. Cass County, Civ. 
App., Ill S.W.2d 751—Carlisle v. 
Wilson, Civ.App., 103 S.W.2d 434— 
Rutherford v. Vandygriff, Civ.App., 
73 S.W.2d 569—Barrera v. McCor¬ 
mick, Civ.App., 63 S.W.2d 1084— 
Dunn v. Allen, Civ.App., 63 S.W.2d 
867—Cox v. Gafford, Civ.App., 26 S. 
W.2d 412. 

3 C.J. p 1102 note 21 [1J, p 1103 note 
23 [b]. 

Avoidance of necessity for appeal 
bond, undertaking, or other secu¬ 
rity by proceeding in forma pau¬ 
peris see infra §§ 521-525. 
Discretion of court 
Allowance of appeal on paupers* 
affidavits without payment of costs 
as provided by statute lies in trial 
judge's discretion. 


Tex.—Huff v. Reid, Civ.App., 109 S. 
W.2d 212, error dismissed. 

Statement of facts 

(1) The official court reporter has 
the duty to furnish a narrative form 
statement of facts, where a party 
perfects an appeal in forma pauperis. 
Tex.—Butcher v. Tinkle, Civ.App., 183 

S.W. 2d 227, error refused—Barrera 
v. McCormick, Civ.App., 63 S.W.2d 
1084. 

(2) Where a statement of facts 
was essential for appellate court to 
pass on merits of the case, and finan¬ 
cial condition of defendants forced 
them to appeal on affidavit that they 
could not give security for costs of 
the appeal, defendants were entitled 
to statement of facts without neces¬ 
sity of resorting to expensive litiga¬ 
tion. 

Tex.—Butcher v. Tinkle, supra. 

(3) Free statement of facts re¬ 
quired to be made up by official re¬ 
porter on a pauper’s appeal is the 
whole evidence introduced in the tri¬ 
al on merits. 

Tex.—Taliaferro v. Hale, Civ.App., 47 
S.W.2d 340. 

(4) Relators, seeking to appeal by 
writ of error on paupers’ affidavits 
without payment of costs as pro¬ 
vided by statute, were not entitled to 
substitute a statement of facts of 
their own with respect to the pro¬ 
ceedings on the paupers' affidavits 
and contest thereof in lieu of the 
statement duly authenticated by the 
trial judge, although judge's state¬ 
ment was allegedly neither full nor 
correct. 

Tex.—Huff v. Reid, Civ.App., 109 S. 
W.2d 212, error dismissed. 

14.5 Ala.—Trannon v. Sloss-Sheffield 
Steel & Iron Co., 171 So. 898, 233 
Ala. 312. 

Ky.—McIntosh v. Armour & Co. of 
Illinois, 131 S.W.2d 393, 279 Ky.. 
517.' 

Bringing attention to affidavit 

(1) An affidavit or proof of inabil¬ 
ity to pay costs of appeal should be 
called in some way to the attention 
of the trial court to the end that he 
may order the stenographer to tran¬ 
scribe his notes in the case, and the 
mere filing of an affidavit before a 
county judge among the papers in 
the case did not devolve on the of¬ 
ficial stenographer in the trial court 
the duty to transcribe his notes, and 
Was no excuse for failing to perfect 
the appeal within the time allowed, 
although the stenographer promised 
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to make the transcript, but neglected 
to do so. 

Tex.—Gallagher v. Hallowell, Civ. 
App., 236 S.W. 768, dismissed for 
want of jurisdiction. 

(2) Where appellant, after circuit 
court had denied his motion to be 
permitted to prosecute an appeal in 
forma pauperis, sought an order 
from court of appeals to compel clerk 
of circuit court and official court re¬ 
porter to furnish to him, without 
charge, transcripts of clerk’s record 
and evidence heard on trial, clerk 
and official reporter, being parties af¬ 
fected, should have been notified in 
order that they might controvert ap¬ 
pellant’s affidavit, if they desired to 
do so. 

Ky.—Clouse v. Glass Milling Co., 149 
S.W.2d 9, 285 Ky. 690. 

Expense borne by county where ac¬ 
tion tried 

Where a litigant has been granted 
permission to appeal as a poor per¬ 
son, public policy, as expressed by 
the legislature, permits the court to 
order county in which action was 
tried to bear expense of furnishing 
stenographic minutes of trial to poor 
person. 

N.T.—Sullivan County v. Smith, 144 
N.Y.S.2d 859, 286 App.Div. 1060, af¬ 
firmed Smith v. Smith, 157 N.Y.S. 
2d 546, 2 N.Y.2d 120, 138 N.E.2d 790 
—Rocco v. City of New York, 131 
N.Y.S.2d 506, 283 App.Div. 1056. 

Fee arrangement between appellant 
and counsel 

Application by attorney for plain¬ 
tiffs prosecuting appeal as poor per¬ 
sons to have minutes of trial fur¬ 
nished without charge would not be 
granted without a full and frank 
disclosure of the fee arrangement 
between attorney and plaintiffs, since 
attorney would not be permitted to 
make contingent fee agreement an¬ 
ticipating successful prosecution of 
the case and then have county pay 
expenses. 

N.Y.—Lawrence v. Murray, 12 N.Y.S. 
2d 262, 171 Misc. 666. 

Buie not applicable in intermediate 
court 

N.Y.—Commissioner of Public Wel¬ 
fare of City of New York, on Com¬ 
plaint of Alberti v. Sonsky, 19 N. 
Y.S.2d 219, 259 App.Div. 831. 

On whose order 

Where a person has been permitted 
to prosecute as a poor person, stenog- 
grapher’s minutes should be furnish¬ 
ed only on order of the court or jus¬ 
tice before whom case had been tried. 
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ecutor or administrator is not exempt from the 
necessity of payment for a transcript notwith¬ 
standing a statute permitting him to appeal without 
giving a bond or other security. 14 * 10 

When permitted by statute, the court reporter 
may require payment of fees as condition precedent 
to the furnishing of the transcript, 15 but he can¬ 
not do so where the statute permits the appellant 
to give security for the costs, 16 or where he has 
delayed unreasonably so as to jeopardize the filing 
of the appeal within the statutory time. 17 Under 
some statutes, however, the clerk must perform 
these duties without prepayment or security and 
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he has no right to withhold the transcript until hfs 
fees for making it out are paid or secured. 18 

The required fees must be paid within the time, 
if any, prescribed by statute or rule of court, 18 * 5 
as, for example, within the prescribed time after 
the judgment was rendered, 1S * 10 after the over¬ 
ruling of a motion for a new trial, 1S - 15 or after 
the clerk’s notice of the amount of the estimated 
expense. 15 * 20 The time within which to make the 
required payment of fees may be extended only 
when application for such relief is made prior to 
the expiration of the prescribed time for making 
such payment. 18 * 25 However, in some jurisdictions 


N.Y.—:People v. SutlifC, 150 N.Y.S.2d 
86, 1 A.D.2d 985. 

14.10 Tex.—Durden v. Patterson, 
Civ.App., 147 S.W.2d 845—Pry v. 
Henrietta Independent School Dist., 
Civ.App., 98 S.W.2d 245. 

Exemption of executor or administra¬ 
tor from necessity of giving bond 
or other security on appeal see in¬ 
fra § 514d. 

15. Tex.—Durden v. Patterson, Civ. 
App., 147 S.W.2d 845—Maxfield v. 
Pure Oil Co., Civ.App., 74 S.W.2d 
145. 

Guarantee of payment 

Court reporter may, before prepar¬ 
ing transcript of evidence, require 
party applying therefor to guarantee 
that the reporter’s fees will be paid 
when the transcript is finally ap¬ 
proved, signed by the judge, and filed 
as a record in the cause. 

Tex.—Johnson v. Cross, Civ.App., 131 
S.W.2d 1054. 

16. Ala.—Ex parte Wright, 146 So. 
533, 226 Ala. 206. 

Cal.—Williams v. Davis, 167 P.2d 189, 
27 C.2d 746. 

Harris v. Burt, 190 P. 1058, 47 
C.A. 480. 

Appeal by revenue agent 

The provision of a statute reliev¬ 
ing the state revenue agent from lia¬ 
bility for costs does not justify a 
court stenographer in refusing to file 
a transcript of the evidence in a case 
to be appealed by the revenue agent 
to the supreme court, unless his fees 
for so doing shall be paid or secured 
in advance. 

Miss.—Robertson v. Southern Bitu- 
lithic Co., 92 So. 580, 129 Miss. 453. 
Wrongful demand by reporter 

Where appellant gave notice of ap¬ 
peal and filed a demand for a tran¬ 
script in accordance with statute, and 
gave an undertaking, etc., as well as 
the undertaking provided for by the 
statute, and agreed to pay the clerk 
the cost of the transcript, but the 
stenographic reporter refused to pre¬ 
pare the same until prepayment of 
fees, and appellant took no steps 
by application for writ of mandate 


to compel performance, it was held 
that although the duty in the first 
instance was on the clerk, the appeal 
will be dismissed where the tran¬ 
script was not filed in time, appel¬ 
lant knowing of the reporter’s wrong¬ 
ful demand. 

Cal.—Harris v. Burt, 190 P. 1058, 47 
C.A. 480. 

17. S.D.—Lipsey v. Crosser, 252 N. 
W. 23, 62 S.D. 160. 

18 . Ga.—Heyman v. Decatur Street 
Bank, 84 S.E. 483, 16 Ga.App. 14. 

La.—Stracener v. Airhart, App., 57 
So.2d 777. 

Md.—Williams Realty Co. v. Robey, 
2 A.2d 683, 175 Md. 532. 

Tex.—Maxfield v. Pure Oil Co., Civ. 

App., 74 S.W.2d 145. 

3 C.J. p 1103 notes 23, 24. 

18.5 Neb.—Barney v. Platte Valley 
Public Power & Irrigation Dist., 13 
N.W.2d 120, 144 Neb. 230. 

18.10 Conn.—Second Nat. Bank v. 

Harris, 187 A. 910, 122 Conn. 180. 
Neb.—Powell v. Van Donselaar, 68 
N.W.2d 894, 160 Neb. 21—Sloan v. 
Gibson, 57 N.W.2d 167, 156 Neb. 625 
—Molczyk v. Molczyk, 47 N.W.2d 
405, 154 Neb. 163. 

18.15 Neb.—Powell v. Van Donse¬ 
laar, 68 N.W.2d 894, 160 Neb. 21— 
Sloan v. Gibson, 57 N.W.2d 167, 156 
Neb. 625—Molczyk v. Molczyk, 47 
N.W.2d 405, 154 Neb. 163. 

18.20 Cal.—Jeffers v. Screen Extras 
Guild, Inc., 295 P.2d 417, 140 C.A. 

• 2d 604—Steinberg v. Goldstein, 265 
P.2d 153, 122 C.A.2d 516—Verdier 
v. Verdier, 257 P.2d 723, 118 C.A. 
2d 279—Thomas v. Pacific Grey¬ 
hound Lines, 204 P.2d 42, 90 C.A.2d 
835—Yurkas v. O’Neill, 198 P.2d 
103, 87 C.A.2d 885—Barry v. Bow- 
dle, 160 P.2d 91, 69 C.A.2d 721. 

N.H.—Merchants Nat. Bank v. Sulli¬ 
van, 95 A.2d 780, 98 N.H. 151. 

Date considered 

Statute requiring payment of esti¬ 
mated expense of preparation of nec¬ 
essary papers for appeal to supreme 
judicial court from order of appel¬ 
late division dismissing report with¬ 
in twenty days “after the date of such 
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notice” of estimated expense does 
not refer to the time of the mailing 
of notice "without regard to either 
the date appearing on the notice or 
to the date of its receipt. 

Mass.—Neilson v. Malcolm Kenneth 
Co., 22 N.E.2d 20, 303 Mass. 437. 
Payment held timely 
Mass—Welker v. Welker, 92 N.E.2d 
3 < 3, 32o Mass. 738. 

Purpose of statute 

A statute requiring payment of es¬ 
timated expenses of preparing pa¬ 
pers necessary for appeal within 
twenty days after date of notice from 
clerk has been held to be designed 
to prevent undue delay. 

Mass.—Buchannan v. Meisner, 181 N. 

E. 742, 279 Mass. 457. 

Rule mandatory 

Application of Rule on Appeal that 
notice of appeal shall not be effec¬ 
tive, unless appellant makes arrange¬ 
ments with lower court clerk to pay 
cost of preparing transcript within 
ten days after notification of clerk's 
estimate of such cost, is mandatory, 
in absence of showing of good cause 
for noncompliance with rule. 

Cal.—Babb v. Eistrat, App., 303 P.2d 
785—Heatly v. Heatly, 189 P.2d 
748, 83 C.A.2d 677—Whelpton v. 
Taylor, 185 P.2d 391, 81 C.A.2d 949. 

18-25 Conn.—Second Nat. Bank v. 

Harris, 187 A. 910, 122 Conn. 180. 
Mass.—Buchannan v. Meisner, 181 N. 

E. 742, 279 Mass. 457. 

N.H.—Merchants Nat. Bank v. Sulli¬ 
van, 95 A.2d 780, 98 N.H. 151. 

Discretion, of court 
Cal.—Orloff v. Orloff, App., 301 P.2d 
293. 

N.H.—Hall v. Merrimack Mut. Fire 
Ins. Co., 13 A.2d 157, 91 N.H. 6. 

length of extension 

Superior court did not have power 
to extend appellant’s time to pay 
fees of clerk for more than ninety 
days; but where appellant had acted 
on order of superior court extending 
time to pay fees to clerk for more 
than ninety days, in view of discre¬ 
tion of district court of appeal to ex¬ 
tend that time and to deny motion 
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the time may be extended after the expiration of 
the time originally prescribed, where good cause 
is shown. 18 - 30 An extension of time within which 
to appeal carries with it an extension of time in 
which to pay the required fees. 1 s - 35 

§ 498. Costs and Fees in Appellate Court 

Docketing fees and other fees and costs must be pre¬ 
paid or paid within the time fixed by statute unless com¬ 
pliance with the statute is waived or excused. 

In the absence of such a requirement imposed 
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by statute or rule of court, no advance payment of 
fee is necessary as a condition to filing an ap¬ 
peal. 18 - 50 It is sometimes provided by statute or 
rule of court that, at least in the absence of an 
affidavit of the inability of appellant to pay, the 
costs and fees of the clerk, register, or other offi¬ 
cer of the appellate court for docketing and other 
services shall be paid or secured in advance, or 
within a certain time fixed by the statute or the 
rule, and such provision must be complied with or, 
under the varying statutes, the officer may refuse 
to docket the case or the appeal will be dismissed, 19 


to dismiss appeal on that ground, 
court would exercise discretion to al¬ 
low appeal to be heard on its merits. 
Cal.—Orloff v. Orloff, App., 301 P.2d 
293. 

18.30 Cal.—Verdier v. Verdier, 257 
P.2d 723, 118 C.A.2d 279. 

Belief granted 

Cal.—Jeffers v. Screen Extras Guild, 
Inc., 295 P.2d 417, 140 C.A.2d 604— 
Steinberg v. Goldstein, 265 P.2d 
153, 122 C.A.2d 516. 

Belief denied 

Cal.—Babb v. Eistrat, App., 303 P.2d 
785—Smith v. McLaren, 246 P.2d 
994, 112 C.A.2d 566. 

1&35 Conn.—Second Nat. Bank v. 
Harris, 187 A. 910, 122 Conn. ISO. 

1QL50 Ind.—Kelly v. Dowd, 54 N.E. 
2d 105, 222 Ind. 420. 

19. Ark.—In re Smith, 39 S.W.2d 
703, 183 Ark. 1025. 

Cal.—Deist v. First Nat. Bank, 82 P. 
2d 630, 28 C.A.2d 379—Duty v. Den¬ 
nis, 48 P.2d 166, 9 C.A.2d 32—Hag¬ 
ue wood v. Barnes, 25 P.2d 15, 134 
C.A. 17L 

Ga.—Holtzclaw v. Barrett, 170 S.E. 
219, 177 Ga. 416—Wade v. White, 
136 S.E. 794, 163 Ga. 666. 

Supreme Forest Woodmen Cir¬ 
cle v. Newsome, 11 S.E.2d 480, 63 
Ga.App. 550—Burke v. Seaboard 
Air Line R. Co., 168 S.E. 90, 46 Ga. 
App. 488—Murphy v. Hoyle, 164 S. 
E. 471, 45 Ga.App. 353—Knight v. 
Southern Bell Telephone & Tele¬ 
graph Co., 116 S.E. 547, 30 Ga.App. 
90—Powell v. International Agr. 
Corporation, 113 S.E. 21, 29 Ga-App. 
7—Christofield v. E. S. Street & 
Co., 91 S.E. 513, 19 GaApp. 412— 
Taylor v. Cowart, 90 S.E. 223, 18 
Ga.App. 653—Bowden v. Georgia 
Chemical Works, 88 S.E. 749, 18 
Ga.App. 54—Williams Mfg. Co. v. 
Hagan, 87 S.E. 157, 17 Ga.App. 396. 
Ill.—Davison v. Heinrich, 172 N.E. 
770, 340 Ill. 349. 

La.—Allen v. Shreveport Mut. Bldg. 
Ass’n, 164 So. 328, 183 La. 521. 

Loe v. Whitman, App., 87 So. 2d 
217, followed in Poole v. Whitman, 
87 So.2d 219—Carter v. Chambers, 
App., 5 So. 2d 46—Twin City Mo¬ 
tor Co. v. Pettit, App., 177 So. 314 


| —Danna v. Yazoo & M. V. R. Co., 

[ App., 154 So. 365—Johnson v. Oil 
City Bank, 130 So. 854, 14 La.App. 
698—Nelms v. Hankins Bros., 5 La. 
App. 733. 

Mass.—Stan wood v. Adams’ Garage, 
183 N.E. 846, 281 Mass. 452—St. 
Nicholas Russian Ben. Soc. of Sa¬ 
lem v. Yaselko, 180 N.E. 721, 279 
Mass. 81. 

Mich.—Earnshaw v. Jayne, 199 N.W. 
659, 228 Mich. 82—Cooper Tp. v. 
Little, 189 N.W. 914, 220 Mich. 62 
—Potaschnik v. Kaimola, 185 N.W. 
824, 216 Mich. 406. 

Minn.—In re Hencke’s Estate, 19 N. 
W.2d 718, 220 Minn. 414—Baxter v. 
Orinoco Co., 197 N.W. 219, 158 

Minn. 530, motion denied 202 N.W. 
829, 160 Minn. 535—In re Wheeler, 
169 N.W. 476, 141 Minn. 78, motion 
denied 169 N.W. 597, 141 Minn. 78. 
Mo.—Kattering v. Franz, 231 S.W.2d 
148, 360 Mo. 854. 

Alberswerth v. Lohse, App., 232 
S.W.2d 213. 

Okl.—Brown v. Butler, 146 P.2d 1010, 
194 Okl. 46—Howe v. Federal Sure¬ 
ty Co., 17 P.2d 404, 161 Okl. 144- 
Converse v. Berry, 268 P. 235, 131 
Okl. 188—In re Springer, 182 P. 713, 
75 Okl. 118—Edens v. Whan, 150 
P. 451, 50 Okl. 305—Reid v. De 
Groot, 148 P. 1026, 46 Okl. 348- 
Henry v. Dowden, 148 P. 988, 46 
Okl. 308—Hosey v. Dowden, 148 P. 
988, 46 Okl. 306. 

Utah.—Gee v. Smith, 176 P. 620, 52 
Utah 602. 

Wash.—Corpus Juris cited in State v. 
Nelson, 107 P.2d 1113, 1116, 6 Wash. 
2d 190. 

W.Va.—Worsham v. Hewlett, 173 S. 
E. 78, 114 W.Va. 616—Gaines v. 
Stovall, 171 S.E. 646, 114 W.Va. 282 
—Huffman v. Gwinn, 140 S.E. 50, 
104 W.Va. 328. 

Wyo.—In re National Building & 
Loan Ass’n of America, 72 P.2d 
1113, 52 Wyo. 195—In re Contas, 
29*1 P. 314, 42 Wyo. 94—Posvar v. 
Royce, 258 P. 587, 37 Wyo. 84. 

3 C.J. p 1103 note 26, p 1104 note 28. 
Payment of fees as condition preced¬ 
ent to entry or docket of appeal 
see infra $399. 
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Additional deposit 

Where the cost deposit has been 
exhausted and plaintiff in error fails, 
after due notice, to make further de¬ 
posit required, the supreme court 
will affirm the judgment without 
searching the record or dismiss the 
appeal. 

Okl.—Hinds v. Farmers’ Nat. Bank, 
152 P. 606, 52 Okl. 386—L. E. 

Harmon & Son v. Majors, 152 P. 
450, 51 Okl. 776—Purdy v. Combs, 
149 P. 123, 46 Okl. 445. 

County litigation 

In view of Pub.Acts (1917) No. 316, 
relative to payment of costs and ex¬ 
penses of drain proceedings, a suit 
against the county drain commis¬ 
sioner is not county litigation so as 
to authorize an appeal by the com¬ 
missioner without paying the clerk 
the fee provided by Comp.L.(1915) § 
13754. 

Mich.—Cooper Tp. v. Little, 189 N.W. 
914, 220 Mich. 62. 

Pee for prothonotary 

In the case of an appeal from a 
decree of the circuit court, the pro¬ 
thonotary cannot demand his fee be¬ 
fore entering it. 

Pa.—Konigmacher v. Kimmel, 1 Penr. 
& W. 207, 21 Am.D. 374. 

jurisdictional prerequisite 

(1) Compliance with the statute is 
a jurisdictional prerequisite to an 
appeal. 

Mich.—Potaschnick v. Kaimola, 185 
N.W. 824, 216 Mich. 406. 

Okl.—Howe v. Federal Surety Co., 17 
P.2d 404, 161 Okl. 144. 

(2) Payment of the docket fee at 
the time the appeal is granted, as re¬ 
quired in Missouri under Rev.St. 
(1909) § 2041, is not a jurisdictional 
prerequisite but failure to deposit it 
shows a lack of diligence on appel¬ 
lant’s part in prosecuting his appeal. 
Mo.—Lasswell Land & Lumber Co. 

v. Langdon, App., 204 S.W. 812. 

Power of court to grant appeal de 
novo 

In Michigan Comp.L.(1915) § 13755 
authorizing the circuit court, the 
judge thereof, or any supreme court 
justice ,to extend the time for appeal¬ 
ing, gives the supreme court no pow- 
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unless compliance therewith is waived, 20 or a suffi¬ 
cient excuse is made for failure to comply. 21 Stat¬ 
utes which require the prepayment of the fee but 
which place the responsibility for its collection on 
the clerk do not deprive the court of jurisdiction 
if the fee is not paid before the case is docketed, 
and do not require that the appeal be dismissed. 22 

The time during which the fee must be paid is 
governed by the statute pertaining thereto, 23 in 
force when the appeal is taken. 24 Unless otherwise 
provided, the time is not extended by the pendency 
of a motion for rehearing. 25 

Failure to pay the printing costs of the transcript 
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r within the prescribed time is not ground for dis¬ 
missal where no penalty for failure to do so is pro¬ 
vided by the statute and no delay has been caused 
in the hearing of the case, 26 but where the stat¬ 
ute so provides, the case will be dismissed. 27 

The appellee need not pay the costs of the ap¬ 
peal unless and until he is condemned to pay them 
by the judgment on appeal. 28 

Successive appeals . It has been held that, where 
two appeals have been taken in the same cause 
and the first has been dismissed with costs, the sec¬ 
ond will be stayed until such costs are paid. 29 


er to grant the right to appeal de 
novo to one failing to pay the fee 
provided for in § 13754, upon claim¬ 
ing an appeal. 

Mich.—Cooper Tp. v. Little, 189 N. 

W. 914, 220 Mich. 62. 

Validity of statute 

A statute requiring a deposit of 
twenty-five'dollars for costs m each 
cause filed in the supreme court is 
not invalid as a sale or denial of jus¬ 
tice. 

Okl.—Howe v. Federal Surety Co., 17 
P.2d 404, 161 Okl. 144. 

20. Ill.—Davison v. Heinrich, 172 N. 
E. 770, 340 Ill. 349. 

Iowa.—Dye v. Augur, 110 N.W. 323, 
138 Iowa 538. 

3 C.J. p 1104 note 27. 

Agreement of parties 

The prerequisite of payment of the 
filing fee may not be waived by an 
agreement of the parties. 

Ill.—Berkel v. Schmitt, 244 Ill.App. 
437. 

21. Cal.—Wood v. Peterson Farms 
Co., 3 P.2d 922, 214 C. 94. 

Tex.—Johnson v. Cross, Civ.App., 131 
S.W.2d 1054. 

Failure of clerk to notify appellant 
of receipt of record 
Where appellant tendered filing fee 
to clerk of district court when no¬ 
tice of appeal from city court judg¬ 
ment was filed, but clerk refused the 
tender because record of proceedings 
from city court had not been receiv¬ 
ed, and clerk agreed to advise ap¬ 
pellant when clerk received the rec¬ 
ord so that appellant could pay the 
filing fee, but clerk failed to so ad¬ 
vise appellant, district court did not 
abuse discretion in denying motion 
to dismiss appeal for failure of ap¬ 
pellant to pay filing fee within thir¬ 
ty days after receipt of record by 
district court clerk. 

Utah.—Penman v. Eimco Corp., ,196 
P.2d 984, 114 Utah 16. 

Failure of judge to transmit fee to 
clerk 

Where appellant filed and ‘served 


the required notice and gave an un¬ 
dertaking on appeal from the pro¬ 
bate to the district court, and de¬ 
posited with the probate judge the 
clerk’s filing fee, and such judge 
failed to transmit the fee to the 
clerk, who received and held the files 
beyond thirty days without marking 
the same filed because of failure to 
receive the filing fee, such appeal 
will not be dismissed on the ground 
that the plaintiff failed and neglect¬ 
ed to perfect the same within a rea¬ 
sonable time after the taking of such 
appeal. 

Idaho.—Elliott v. Rising, 209 P. 887, 
36 Idaho 137. 

Failure to transmit notice of costs 
Where the costs must be paid with¬ 
in a prescribed time after notice of 
their amount, the appeal will not be 
dismissed for lack of payment when 
it is not shown when the notice was 
sent and the appellee is not injured 
thereby. 

Md.—State v. Emerson & Morgan 
Coal Co., 133 A. 601, 150 Md. 429. 

22 . Colo.—Wigton v. Wigton, 169 P. 
133, 69 Colo. 19—Drennen v. John¬ 
son, 176 P. 479, 65 Colo. 381. 

Idaho.—French v. Tebben, 27 P.2d 
474, 53 Idaho 701. 

Ill.—McClelland v. Gorrell’s Estate, 
63 N.K2d 884, 327 Ill.App. 224. 

Iowa.—Anderson v. Dunnegan, 245 N. 
W. 326, 217 Iowa 1210—Simons v. 
Mason City & Ft. D. R. Co., 103 N. 
W. 129, 128 Iowa 139—Harrison v. 
Palo Alto County, 73 N.W. 872, 104 
Iowa 383. 

Ky.—Emerson v. Dye, 81 Ky. 660. 

S.D.—Warren v. Lincoln, 227 N.W. 
442, 56 S.D. 62. 

Vt.—Seaboard Nat. Bank v. Fisher, 
124 A. 588, 98 Vt. 20. i 

23. Cal.—Paradise v. Nowlin, 195 P. 
2d 867, 86 C.A.2d 897. 

Ill.—Benson v. Gerhart, 241 Ill.App. 
376—Brenner v. Baker’s Estate, 223 
Ill.App. 470. ' 

Prior to arrival of record 

Cl) Filing fee due by appellant 
need not be paid to clerk of court of 
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appeal in advance of arrival of rec¬ 
ord, but must be paid as a condition 
precedent to filing of record. 

La.—Twun City Motor Co. v. Pettit, 
App., 177 So. 814. 

(2) Where deposit fee reached 
court of appeal before the transcript 
of record did, and it was held that 
the transcript of record was timely 
filed to preserve the appeal, the de¬ 
posit was also timely. 

La.—Carter v. Chambers, App., 5 So. 
2d 46. 

(3) Filing fee which was deposited 
prior to lodging record in court of 
appeal was timely paid. 

La.—Twin City Motor Co. v. Pettit, 
supra. 

24. HI.—Davison v. Heinrich, 172 N. 
E. 770, 340 Ill. 349. 

Statute in effect after case docketed 
Code (1919) § 3486, as amended 
by Acts (1922) p 44, which was ap¬ 
proved Febr. 17, 1922, and went into, 
effect ninety days after adjournment 
of the legislature, and limited the 
time for payment of costs of print¬ 
ing the record to ninety days from 
notice thereof, is prospective, and 
applies only to cases in which the 
petition and record had not reached 
the clerk until after it went into ef¬ 
fect. 

Va.—Wilkinson v. Allen, 118 S.E. 94, 
136 Va. 607. 

25. Mich.—Potaschnik v. Kaimola, 
185 N.W. 824, 216 Mich. 406. 

26. Md.—Belt v. ITilgeman-Brundige 
Co., 113 A. 721, 138 Md. 129—Phil- 
bin v. Watson, 99 A. 675, 129 Md. 
497—Havre de Grace v. Fletcher, 77 
A. 114, 112 Md. 562. 

27. Va.—Widgins v. Norfolk & W. 
Ry. Co., 128 S.E. 516, 142 Va. 41$. 

28. La.—Lawrence v. Lawrence, 134 
So. 753, 172 La. 587. 

29. N.Y.—Dresser v. Brooks* 1 Abb. 
Dec. 555. 



§ 499 APPEAL & ERROR 4A C. J. S. 

E. BOND, UNDERTAKINGS, AND OTHER SECURITY 


1. Definitions, Nature, and Object 


§ 499. Definitions and Nature 

a. Appeal bond proper 

b. Recognizance 

c. Undertaking 

a. Appeal Bond Proper 

An appeal bond is an obligation entered into by ap¬ 
pellant and his sureties conditioned that the obligors 
shall prosecute the appeal with effect or answer to the 
liability created by the bond. 

An appeal bond is a voluntary obligation enter¬ 
ed into by the appellant and his sureties, as obligors, 
and the appellees, as obligees, conditioned that the 
obligors shall prosecute the appeal with effect or 
answer to the liability created by the bond . 30 It 
is in the nature of process to remove the case to 
the appellate court . 31 An appeal bond given on an 
appeal from a money judgment is a contract for 
the payment of money , 32 collateral to the judg¬ 
ment . 33 

b. Recognizance 

A recognizance on appeal Is in most respects the 
same as an appeal bond. 

A recognizance is in effect a bond as to its ob¬ 
ligation ; 33 - 50 it is an obligation acknowledged be¬ 
fore some court for a certain sum, conditioned for 
the prosecution of an appeal . 33 - 55 It is in most 
respects like a bond, the difference being chiefly 
this, that the bond is the creation of a fresh debt, 
or obligation de novo, whereas the recognizance 


is an acknowledgment of a former debt on the rec¬ 
ord. This, being either certified to or taken by 
the officer of some court, is witnessed only by the 
record of that court, and not by the party's seal . 34 
The word “bond” in its enlarged sense includes 
a recognizance . 35 The definition and nature of a 
recognizance generally is discussed in Recognizances 
§ 1 . 

c. Undertaking 

An undertaking on appeal Is the equivalent of an 
appeal bond. 

An undertaking on appeal is defined to be simply 
a promise or an assumption of liability to perform 
a judgment or to pay damages and costs . 36 It is a 
species of bond . 37 When required by statute, it 
is as the equivalent of an appeal bond or as a 
substitute therefor , 38 and satisfies a statute au¬ 
thorizing the execution of a bond . 39 

Unlike the ordinary appeal bond, however, which 
is an obligation under seal, with a fixed penalty 
and a definite condition limited to become effec¬ 
tive or otherwise by the determination of the ap¬ 
peal, the undertaking is without seal or fixed pen¬ 
alty and without condition; and is simply a prom¬ 
ise, or an assumption of liability, to perform a 
judgment or to pay damages and costs . 40 In some 
jurisdictions there is still another difference in that 
the principal must be a party to the appeal bond, 
but need not be a party to an undertaking on ap- 


30. Mo.—Ring v. Mississippi River 
Bridge Co., 57 Mo. 496. 

Va.—Ness v. Manuel, 46 S.E.2d 331, 
187 Va. 209. 

3 C.J. p 1104 note 32. 

A 'bond is not the same as an un¬ 
dertaking; a bond must be under seal 
and must be signed by the principal, 
whereas an undertaking need not be 
sealed or signed by the principal. 
Wis.—Ladegaard v. Connell, 281 N. 

W. 656, 229 Wis. 36. 

“Security” 

As used in a statute providing that 
one appealing from the probate court 
shall file a bond in such sum and 
with such security as may be fixed 
and approved by the probate court, 
the word “security" is synonymous 
with “pledge," “deposit,” "stake,” 
and “bond.” 

Kan.—Jarrard v. McCarthy, 149 P. 
696, 95 Kan. 719. 

Bond in sequestration proceedings 
distinguished 

La.—Downey v. Kenner, 8 So. 302, 
42 La.Ann. 1129. 


Nonresident cost bond distinguished 
Idaho.—Marine Mart v. Kruger, 272 
P.2d 307, 75 Idaho 345. 

31. Ill.—Henry v. Flynn, 268 Ill. 
App. 220—In re Peter Voislowsky, 
264 Ill.App. 398. 

32. Ill.—Myers v. Shoneman, 90 Ill. 
80. 

33. Ind.—Supreme Council C. B. L. 
v. Boyle, 44 N.E. 56, 15 Ind.App. 
342. 

3 C.J. p 1104 note 34. 

33.50 Conn.—Palmer v. Des Reis, 70 
A.2d 141, 136 Conn. 232. 

33.55 Conn.—Palmer v. Des Reis, 
supra. 

34. Minn.—In re Brown, 29 N.W. 
131, 35 Minn. 307. 

Pa.—Williamson v. Mitchell, 1 Penr. 
& W. 9. 

2 Blackstone Comm, p 341—3 C.J. p 
1104 note 35. 

35. Ind.—State v. Richards, 77 Ind. 
10L 
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Minn.—In re Brown, 29 N.W. 131, 35 
Minn. 307, 308. 

3 C.J. p 1104 note 36. 

3& D.C.—Tenney v. Taylor, 1 App. 
D.C. 223. 

37. Mont.—King v. Pony Gold Min. 
Co., 62 P. 783, 24 Mont 470. 

3 C.J. p 1105 note 38. 

38. D.C.—Tenney v. Taylor, 1 App. 
D.C. 223. 

N.V.—Wilson v. Allen, 3 How.Pr. 369, 
371. 

39. Mont.—King v. Pony Gold Min. 
Co., 62 P. 783, 24 Mont. 470. 

Power of corporation, to give under¬ 
taking 

A corporation created to execute 
any "bond" has power to give an un¬ 
dertaking on appeal. 

Mont.—King v. Pony Gold Min. Co., 
supra. 

40. D.C.—Tenney v. Taylor, 1 App. 
D.C. 223. 

3 C.J. p 1105 note 41. 
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peal. 41 The definition and nature of an undertak¬ 
ing generally is discussed in Undertakings § 1. 

§ 500. Object 

The requirement of an appeal bond or undertaking is 
for the benefit of the appellee, to protect him against 
loss. 

The requirement of an appeal bond or undertak¬ 
ing is for the benefit of the appellee, 42 its purpose 
being to secure the appellee against loss, when there 
is no merit in the appeal, or the appeal is not 
prosecuted with effect. 43 It is not intended, how¬ 
ever, as an additional security for the original in¬ 
debtedness of the appellant, but as an indemnity 
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to the appellee against further trouble, expense, 
and costs, while the case is undergoing a review 
to ascertain whether or not error has been com¬ 
mitted or injustice done the appellant by the de¬ 
cree of the court below. 44 Another purpose of the 
requirement for an appeal bond or undertaking, 
based on considerations of public policy, is to dis¬ 
courage frivolous and vexatious litigation. 45 

The appeal bond is in no sense a substitute for 
the judgment appealed from; in fact, its vitality 
depends on the survival of the judgment, and its 
fate is inseparably linked with it; if the judgment 
is reversed, the obligation of the appeal bond be¬ 
comes void; if the judgment is affirmed, the obli¬ 
gation remains in full force and effect. 46 


2. Necessity 


a. In General 


§ 501. In Absence of Statute, Rule of Court, 
or Order 

An appeal bond, recognizance, or undertaking is not 
a prerequisite to the perfecting of an appeal, unless re¬ 
quired by statute or by rule or order of court. 


An appeal bond, recognizance, or undertaking 
is not a necessary step in taking or perfecting an 
appeal 47 or for obtaining or suing out a writ of 


41. Mont.—Russell v. Chicago, etc., 
R. Co., 94 P. 488, 501, 37 Mont. 1— 
King v. Pony Gold Min. Co., 62 P. 
783, 24 Mont. 470. 

3 C.J. p 1105 note 42. 

42. Tex.—Forshagen v. Payne, Civ. 
App., 225 S.W.2d 229. 

Vt.—Ricci v. Bove’s Estate, 75 A.2d 
682, 116 Vt. 335. 

Wash.—David v. Guich, 70 P. 497, 30 
Wash. 266. 

3 C.J. p 1105 note 43. 

43. Mo.—Daniel & Henry Co. v. F. 
Bierman & Sons Metal & Rubber 
Co., 121 S.W.2d 200, 234 Mo.App. 
792. 

N.M.—Mundy v. Irwin, 141 P. 877, 19 
N.M. 170. 

Tex.—Pillow v. McLean, 88 S.W.2d 
702, 126 Tex. 349. 

Vt.—In re Watkins' Estate, 41 A.2d 
180, 114 Vt. 109, 157 A.L.R. 212. 

3 C.J. p 1105 note 47. 

Effect of appeal bond as forthcoming 
bond in attachment see Attach¬ 
ment § 314 [6 C.J. p 340 note 7]. 
Public policy requires appellant to 
furnish appellee security against 
loss through unnecessary and un¬ 
successful appeals. 

Tex.—Bryan v. Luhning, Civ.App., 
106 S.W.2d 403. 

The main, If not the only, object 
in requiring an appeal bond, is to se¬ 
cure to plaintiff in judgment the 
payment of such judgment in costs 
and damages when awarded, unless 
it should be reversed on appeal. 

Ky.—Commonwealth for Use and 


Benefit of State Highway Commis¬ 
sion v. Gay, 112 S.W.2d 394, 271 
Ky. 442. 

Security for costs 

(1) An appeal bond is security 
against costs of unsuccessful appeal. 
Ill.—Grossman v. Grossman, 38 N.E. 

2d 778, 312 Ill.App. 655. 

Tex.—Bryan v. Luhning, Civ.App., 
106 S.W.2d 403. 

(2) The purpose of undertaking on 
appeal is to furnish appellee security 
in addition to ability of appellant to 
pay costs in case of dismissal of ap¬ 
peal or affirmance of judgment or or¬ 
der from which appeal is taken. 

S.D.—Chambers v. Wilson, 289 N.W. 

588, 67 S.D. 125. 

(3) The purpose of an appeal bond 
is to protect a respondent with re¬ 
spect to any costs that may be taxed 
in his favor in the supreme court. 
Wash.—Fisher v. Hagstrom, 214 P. 

2d 654, 35 Wash.2d 632. 

(4) The purpose of an appeal bond, 
on appeal from the court of ordinary, 
is to protect the appellee, should he 
prevail, from the payment of the 
costs if the appellant fails to pay 
the same. 

Ga—Trowbridge v. Dominy, 88 S.E. 
2d 161, 92 Ga.App. 177—Marks v. 
Henry, 68 S.E.2d 923, 85 Ga.App. 
275. 

44. Mich.—Kennedy v. Nims, 17 N. 

W. 735, 52 Mich. 153. 

Mo.—Ring v. Mississippi River 
Bridge Co., 57 Mo. 496. 

3 C.J. p 1105 note 44. 
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45. Mass.—Santom v. Ballard, 133 
Mass. 464. 

Mich.—Kennedy v. Nims, 17 N.W. 
735, 52 Mich. 153. 

N.D.—Eldridge v. Knight, 93 N.W. 
860, 11 N.D. 552. 

S.D.—Brown v. Chicago, etc., R. Co., 
75 N.W. 198, 10 S.D. 633, 66 Am.S. 
R. 730. 

3 C.J. p 1105 note 48. 

46. Colo.—Rockwell v. Lake County 
Dist. Ct., 29 P. 454, 17 Colo. 118, 
31 Am.S.R. 265. 

47. Ark.—Himes v. Sharp, 184 S.W. 
431, 123 Ark. 61. 

Cal.—In re Copsey's Guardianship, 
60 P.2d 121, 7 C.2d 199—Ritter v. 
Ritter, 280 P. 112, 208 C. 27. 

Kadota Fig Ass'n of Producers 
v. Case-Swayne Co., 167 P.2d 523, 
73 C.A.2d 815—Hasendahl v. J. D. 
Halstead Lumber Co., 21 P.2d 120, 
131 C.A, 224—California Real Es¬ 
tate Exchange v. Sequoyah Hills 
Co., 243 P. 54, 75 C.A. 695. 

Fla.—Waring v. Bass, 80 So. 514, 76 
Fla. 583. 

Ill.—Van Brunt v. Osterlund, 115 N. 

E.2d 909, 351 Ill.App. 556. 

Ky.—Schloss v. O’Hara, 1 Ky.Op. 
395. 

La—Merchants’ & Farmers* Bank v. 
Fischer Lumber Co., 67 So. 932, 
136 La. 860. 

Md.—Bilbrey v. Strahorn, 138 A. 343, 
153 Md. 491—Shirk v. Soper, 124 
A. 911, 144 Md. 269. 

N.Y.—O’Neil v. Martin, 1 E.D.Smith 
I 404. 
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§§ 501-502 APPEAL & ERROR 


error, 48 unless required by statute or valid rule of 
court, or by order of the court in cases in which 
the court has power to prescribe such terms. 

§ 502. Requirement by Statute 

a. In general 

b. Power of legislature and constitution¬ 

ality of statutes. 

a. In General 

An appeal bond, undertaking, or recognizance may 
by statute be made essential to the perfection of an ap¬ 
peal and a prerequisite to the jurisdiction of the appel¬ 
late court. 


In many jurisdictions the statutes require, as a 
condition precedent to taking or perfecting an ap¬ 
peal, or obtaining or suing out a writ of error, 
either generally or in specified cases, that appellant 
or plaintiff in error shall give a bond, recognizance, 
or undertaking for payment of the judgment or 
costs, or both, in case of affirmance of the judgment, 
order, or decree, and in such case, unless compli¬ 
ance may be and is waived, since the right of ap¬ 
peal is statutory, at least a substantial compliance 
with the statute is essential to a valid appeal or 
proceeding in error. 49 Ordinarily, an appeal or 
writ of error wir! be dismissed where an appeal 


Ohio.—Pierson v. Pierson, 5 Ohio N. 
P., N.S., 235. 

Or.—Corpus Juris quoted in State v. 
Vincent, 16 P.2d 636, 637, 141 Or. 
107. 

Pa.—In re Locher’s Estate, 16 Pa. 
Dist. 7S7. 

3 C.J. p 1106 note 52. 

48. Fla.—Wheeler, etc., Mfg. Co. v. 
Johns, 20 So. 236, 37 Fla. 262. 

3 C.J. p 1106 note 53. 

49. Ala.—Barnett v. Crumpton, 25 
So.2d 414, 247 Ala. 572—Journequin 
v. Land, 177 So. 132, 235 Ala. 29. 

Ariz.—Town of Flagstaff v. Gomez, 
202 P. 401, 23 Ariz. 184, 23 A.L.R. 
661—Consolidated School Dist. No. 
19 of Greenlee County v. Enge, 155 
P. 301, 17 Ariz. 559—Bolen v. Pima 
County Super. Ct., 123 P. 305, 14 
Ariz. 31. 

Cal.—Title Ins. & Trust Co. v. Cali¬ 
fornia Development Co., 143 P. 723, 
168 C. 397. 

Robinson v. Pismo Oil Dome Co., 
88 P.2d 725, 31 C.A.2d 716—Lacy 
v. Pioneer Southwest Stages, 3 P. 
2d 332, 116 C.A. 687. 

Conn.—Palmer v. Des Reis, 73 A.2d 
327, 136 Conn. 627. 

Ga.—Bates v. Weaver, 88 S.E. 986, 
146 Ga. 241. 

Raffaelli v. Raffaelli, 103 S.E. 
860, 25 Ga,App. 611. 

Hawaii.—Kuapuhi v. Pa, 31 Hawaii 
623. 

Idaho.—Richardson v. King, 22 P.2d 
134, 53 Idaho 134—-Caldwell v. 
Evans, 275 P. 779, 47 Idaho 342— 
Melquist v. Board of Com’rs of 
Bonner County, 261 P. 774, 45 Ida¬ 
ho 296—Myers v. Harvey, 229 P. 
1112, 39 Idaho 724—Kimzey v. 
Highland Live Stock & Land Co., 
214 P. 750, 37 Idaho 9—Weiser 
River Fruit Ass’n v. Feltham, 175 
P. 583, 31 Idaho 633. 

Ill.—Holmes v. Chicago, 68 N.B. 1109, 
205 Ill. 536. 

In re Wolz’ Estate, 130 N.E.2d 
116, 7 IlLApp.2d 517—Millikin 

Trust Co. v. Morris, 102 N.E.2d 
561, 345 Ill.App. 105—McCarthy v. 
City of Chicago, 197 IlLApp. 564— 
Hepner v. Hepner, 112 Ill.App. 598. 


Kan.—In re Hanson’s Will, 289 P. 
474. 131 Kan. 27, appeal dismissed 
Hanson v. Hanson, 52 S.Ct. 28, 284 
U.S. 581, 76 L.Ed. 503—Pee v. Witt, 
163 P. 797, 100 Kan. 171—Aid v. 
Appling, 131 P. 569, 89 Kan. 340. 
Ky.—Monarch v. Craig, 7 Ky.Op. 146. 
La.—Kennedy v. Perry Timber Co., 
52 So.2d 847, 219 La. 264—Vacuum 
Oil Co. v. Cockrell, 148 So. 898, 177 
La. 623—Allen v. Allen, 115 So. 
648, 165 La. 437. 

Menefee Motor Co. v. Pique, 136 
So. 224, 17 La.App. 431—American 
Brick Co. v. Tulane Inv. Co., 123 
So. 160, 11 La.App. 173—Opelousas 
Finance Co. v. Roos, 7 La.App. 425 
—State ex rel. Tower v. Bell, 6 La. 
App. 245. 

! Miss.—Howell v. Miller, 118 So. 178, 
151 Miss. 372—Miller v. Johnson, 
84 So. 455—Wofford v. Williams, 
69 So. 819, 109 Miss. 847. 

Mont.—In re Bernheim’s Estate, 266 
P. 378, 82 Mont. 198, 57 A.L.R. 
1169. 

Neb.—In re Raymond’s Estate, 245 
N.W. 442, 124 Neb. 125—Bruner v. 
Folk, 5 Neb. 84. 

Nev.—Krehmke v. Armstrong, 280 P. 
321, 52 Nev. 60. 

N.J.—Mestice v. Board of Adjust¬ 
ment of Borough of Neptune City, 
114 A.2d 270, 35 N.J.Super. 313. 

Kiesow v. New Jersey & N. T. 
R. Co., 168 A. 675, 11 N.J.Misc. 847. 
N.M.—Argyle State Bank v. Snipes, 
244 P. 889, 31 N.M. 323—Veeder v. 
Veeder, 240 P. 811, 31 N.M. 50- 
Simmers v. Boyd, 190 P. 732, 26 N. 
M. 208—Roberson v. Citizens’ 
Lumber Co., 190 P. 353, 26 N.M. 171 
—Hubert v. American Surety Co., 
177 P. 889, 25 N.M. 131—Buries v. 
Roberts, 173 P. 1035, 24 N.M. 256— 
Hernandez v. Roberts, 173 P. 1034, 
24 N.M. 253—Palmer v. Allen, 141 
P. 998, 19 N.M. 17-5. 1 

N.Y.—In re Martin’s Estate, 198 N.E. 
547, 268 N.Y. 665—Bennett v. 'Ben¬ 
nett, 193 N.E* r 293, 265 N.Y. 506, 
affirmed 195 K.E. 362, 266 N.Y. 644 
T 7 ;In re Old Third Aye., Borough of 
Bronx, City of New York, T93 N. 
E. 291, 265 N.Y. 503—Taylor v. 
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Erie R. Co., 193 N.E. 290, 265 N.Y. 
500—People v. United States Grand 
Lodge of Independent Order of 
Sons of Benjamin, 125 N.E. 923, 
227 N.Y. 578. 

In re Graham’s Estate, 171 N.Y. 
S. 862. 

N.C.—Richardson v. Cooke, 78 S.E.2d 
208, 238 N.C. 449—Brown v. S. II. 
Kress & Co., 178 S.E. 248, 207 N.C. 
722. 

Ohio.—Dennison v. Talmage, 29 Ohio 
St. 433. 

Okl.—Arnold v. Richardson, 217 P. 
381, 90 Okl. 220. 

Or.—La Follett v. La Follett, 288 P. 
607, 136 Or. 332—Proctor v. Jeffery, 
144 P. 1192, 76 Or. 151. 

Pa.—Baudot v. Hill, Com.Pl., 22 Leh. 
L.J. 331. 

S.D.—Cornwell v. City of Watertown, 
198 N.W. 478, 47 S.D. 292—Farm¬ 
ers’ & Merchants’ Bank v. Stoll, 
197 N.W. 786, 47 S.D. 277—Rich¬ 
ards v. Fincke, 197 N.W. 889, 47 S. 
D. 276. 

Tenn.—Eden v. Celsor, 113 S.W.2d 
745, 172 Tenn. 598—Physicians' 

Mut Health & Accident Ins. Co. v. 
Grigsby, 53 S.W.2d 381, 165 Tenn. 
151. 

Grocery Co. v. Wheatley, 5 Tenn. 
Civ.App. 250. 

Tex.—City of Corpus Christ! v. 
Gregg, 289 S.W.2d 746. 

Clark v. Pure Oil Co., Com.App., 
56 S.W.2d 855. 

King v. Payne, Civ.App., 287 S. 
W.2d 293, mandamus granted— 
Dyche v. Simmons, Civ.App., 264 
S.W.2d 208, error refused no re¬ 
versible error—Routon v. Phillips, 
Civ.App., 246 S.W.2d 223, error re¬ 
fused no reversible error—Werner 
v. Brehm, Civ.App., 239 S.W.2d 825, 
error refused no reversible error— 
De Miller v. Yzaguirre, Civ.App., 
143 S.W.2d 425—Bass v. Ely, Civ. 
App., 77 S.W.2d 1063—Stuart In¬ 
dependent School Dist. v. Wilson 
Independent School Dist., Civ.App., 
6*0 S.W.2d 484—Davis v. National 
Bond & Mortgage Corporation, Civ. 
App., 45 S.W.2d 272, reversed on 
other grounds National Bond & 
Mortgage Corporation v. Davis, 
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bond or undertaking is not filed, 49 * 5 but where the 
failure to file an appeal bond is due to appellant’s 
mistaken, but reasonable view, that he is exempt 
from such requirement, he may be permitted to 


cure the omission. 49 * 10 

Under some statutes which require an appeal 
bond, compliance is a condition precedent to the 
jurisdiction of the appellate court, 50 and the ob- 


Com.App. f 60 S.W.2d 429—Gilmore 
v. Ladell, Civ.App., 34 S.W.2d 919 
—Robertson v. National Spiritual¬ 
ists’ Ass’n of United States of 
America, Civ.App., 25 S.W.2d 889— 
Heidelberg v. Newton, Civ.App., 9 
S.W.2d 445—Delcambre v. Murphy, 
Civ.App., 5 S.W.2d 789—Wilkerson 
v. Davis, Civ.App., 256 S.W. 944— 
Gray v. Vogelsang, Civ.App., 236 
S.W. 122—Fryer v. Headlee, Civ. 
App., 218 S.W. 654—Farmer v. Mc¬ 
Kinley, Civ.App., 208 S.W. 408— 
Lynch v. Bernhardt, Civ.App., 201 
S.W. 1051—Cole v. Mallory S. S. 
Co., Civ.App., 197 S.W. 326. 

Va.—Southern Ry. Co. v. Thomas, 30 
S.E.2d 575, 182 Va. 788—Forrest v. 
Hawkins, 194 S.E. 721, 169 Va. 470. 
Wash.—Marshall v. Chapman’s Es¬ 
tate, 195 P.2d 656, 31 Wash.2d 137 
—State v. Wise, 162 P.2d 295, 23 
Wash.2d 775—United Truck Lines 
v. Department of Public Works of 
Washington, 42 P.2d 1104, 181 

Wash. 318—Stone v. Brakes, Inc., 
21 P.2d 524, 172 Wash. 644—Mogel- 
berg v. Calhoun, 163 P. 29, 94 
Wash. 662. 

Wis.—Berkemeyer v. Milwaukee Au¬ 
to. Ins. Co., Limited, Mut., 41 N.W. 
2d 303, 256 Wis. 386. 

3 C.J. p 1106 note 54, p 1109 note 72 
—4 C.J. p 568 notes 78-80. 

Statute m andatory 

(1) The statutory provisions for 
giving of security for costs of ap¬ 
peal are mandatory. 

Ala.—Harris v. Barber, 186 So. 160, 
237 Ala. 138. 

Idaho.—Farmers Equipment Co. v. 
Clinger, 222 P.2d 1077, 70 Idaho 
501. 

Neb.—In re Hergenrother's Guard¬ 
ianship, 5 N.W. 2d 118, 141 Neb. 
858. 

Va.—Covington Virginian v. Woods, 
29 S.E.2d 406, 182 Va. 538. 

(2) The statute is mandatory in 
its terms and expressly prescribes 
that no writ of error may be issued 
by the clerk until the bond required 
by statute shall be filed with him. 
Hawaii.—W. Au Hoy v. Ching Mun 

Shee, 33 Hawaii 239. 

(3) If record shows that bond re¬ 
quired on appeal has not been given, 
motion to dismiss the appeal must 
be granted, since statute requiring 
the giving of a satisfactory bond be¬ 
fore appeal may be allowed is “man¬ 
datory”. 

Vt.—In re Everett’s Estate, 23 A.2d 
202, 112 Vt. 252. 

Action, to enforce mechanic's lien 
Security for costs is sometimes re¬ 
quired on an appeal from the judg¬ 


ment in an action to enforce a me¬ 
chanic’s li*n. 

Cal.—Corcoran v. Desmond, 11 P, 815, 
71 C. 100. 

Invoking jurisdiction, of court to dis¬ 
miss 

Where appellant fails to file a cost 
bond within the thirty days allowed, 
an appellee, desiring to take advan¬ 
tage thereof, should file with the 
clerk of the supreme court a tran¬ 
script, showing the final judgment 
and that an appeal was taken, and a 
certificate showing that no cost bond 
has been filed, together with a mo¬ 
tion asking that the appeal be dock¬ 
eted and dismissed. 

N.M.—Abeytia v. Spiegelberg, 151 P. 
696, 20 N.M. 614. 

Judgment for costs in an action to 
quiet title is a “money judgment” 
within a statute requiring bond in 
appeals from a money judgment. 
Hawaii.—Kuapuhi v. Pa, 31 Hawaii 
623. 

Judgment for a down payment 

made a lien on the premises is a 
judgment to foreclose an equitable 
mortgage requiring undertaking on 
appeal as in a mortgage foreclosure. 
N.Y.—Rifkin v. Ed Zit Holding Cor¬ 
poration, 244 N.Y.S. 218, 230 App. 
Div. 767. 

No supersedeas 

Under some statutes a failure to 
file a sufficient bond or pauper’s affi¬ 
davit when filing a bill of exceptions 
is not ground for dismissal of the 
writ of error, but simply results in 
no supersedeas. 

Ga.—Spooner v. Coachman, 90 S.E. 
373, 18 Ga.App. 705. 

Original jurisdiction of appellate 
court 

The necessity for a bond is not dis¬ 
pensed with by the fact that the ap¬ 
pellate court has original jurisdic¬ 
tion over the case appealed. 

Mo.—Green v. Castello, 35 Mo.App. 
127. 

Probate proceedings 

An appeal bond or undertaking is 
necessary in an appeal in probate 
proceedings. 

Idaho.—In re Blackinton, 158 P. 492, 
29 Idaho 310. 

Kan.—In re Witt’s Estate, 163 P. 
797, 100 Kan. 171. 

Okl.—Hill v. Young, 274 P. 24, 134 
Okl. 99. 

Wis.—In re Loewenbach’s Will, 246 
N.W. 332, 210 Wis. 253. 

Tlie word “give,” as used in stat¬ 
ute requiring the giving of satisfac¬ 
tory bond before an appeal may be 
allowed, means “furnish.” 
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Vt.—In re Wakins* Estate, 41 A 2d 
180, 114 Vt. 109, 157 A.L.R. 212. 
Buies governing deposit for costs 
are designed to expedite judicial 
process and their relaxation is not 
to be the usual course. 

N.J.—In re Caruso’s Will, 112 A. 2d 
532, 18 N.J. 26. 

49.5 Ala.—Harris v. Barber, 186 So. 
160, 237 Ala. 138—Journequin v. 
Land, 177 So. 132, 235 Ala. 29. 

Ariz.—Lount v. Strouss, 162 P.2d 
430, 63 Ariz. 323. 

La.—Dickerson v. Hudson, 10 So.2d 
700, 201 La. 915. 

Mont.—Sykes v. Republic Coal Co., 
139 P.2d 543, 113 Mont. 619. 

Neb.—Luikart v. Heelan, 286 N.W. 
780, 136 Neb. 492. 

Nev.—Wilson v. Goldring, 72 P.2d 
1109, 58 Nev. 154. 

Tenn.—John Weis, Inc., v. Reed, 118 
S.W.2d 677, 22 Tenn.App. 90. 

Tex.—National Benev. Soc. v. Jack- 
son, Civ.App., 153 S.W.2d 291. 
Wash.—In re Henry Mill & Timber 
Co., 188 P.2d 677, 29 Wash.2d 678 
—Evans v. Swisher, 122 P.2d 503, 

12 Wash.2d 535—Napier v. Runkel, 
114 P.2d 534, 9 Wash.2d 246, 137 
A.L.R. 175. 

Wis.—Goerlinger v. Juetten, 297 N. 
W. 361, 237 Wis. 543—Pick v. Pick, 
15 N.W.2d 807, 245 Wis. 496. 
Dismissal of appeal where bond given 
is insufficient in form or substance 
see infra § 526. 

Statute providing for dismissal 

(1) Where appellant has not filed 
a cost bond within the time limit¬ 
ed by statute, the appeal must be 
dismissed although the provision of 
the statute is that the appeal “may” 
be dismissed. 

Neb.—Greb v. Hansen, 243 N.W. 278, 
123 Neb. 426. 

(2) Statutory provision for dis¬ 
missal of appeal, writ of error or su¬ 
persedeas if proper bond is not giv¬ 
en in required time is mandatory, as 
amended. 

Va.—Ness v. Manuel, 46 S.E.2d 331, 
187 Va. 209. 

49.10 Okl.—Methvin v. Methvin, 127 
P.2d 186, 191 Okl. 177. 

S.D.—City of Plankinton v. Kieffer, 

13 N.W.2d 298, 69 S.D. 597. 

Wis.—Gateway City Transfer Co. v. 

Public Service Commission, 33 N. 
W.2d 134, 253 Wis. 229. 

Exemptions see infra § 513 et seq. 

50. Ariz.—Jackson v. Lebanon Res¬ 
ervoir & Ditch. Co., 171 P. 997, 19 
Ariz. 443. 

Hawaii.—W. Au Hoy v. Ching Mun 
Shee, 33 Hawaii 239. 
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jection may be raised at any time or in any man¬ 
ner, 51 even after judgment is rendered, 52 or after 
the judgment rendered in the intermediate appel¬ 
late court has been affirmed by the highest court 
of the state. 53 However under other statutes, 
it is held that the appeal bond or undertaking, while 


essential to the prosecution of the appeal or writ 
of error, is not essential to the validity of the ap¬ 
peal or writ of error in such a sense as to pre¬ 
vent the appellate court from acquiring jurisdic¬ 
tion. 54 


Idaho.—Jordan v. Jordan, 275 P.2d 
669, 75 Idaho 512—Marine Mart v. 
Kruger, 272 P.2d 307, 75 Idaho 345 
—Farmers Equipment Co. v. Clin- 
ger, 222 P.2d 1077, 70 Idaho 501 
—Brebner v. Western Pine Mfg. 
Co., 23 P.2d 723, 53 Idaho 314— 
Richardson v. King, 22 P.2d 134, 53 
Idaho 134—Melquist v. Board of 
Com’rs of Bonner County, 261 P. 
774, 45 Idaho 296. 

Ill.—Millikin Trust Co. v. Morris. 
102 N.E.2d 561. 345 Ill.App. 105. 

Ky.—Haskell v. Wynne, 9 Ky.Op. 251. 

■La.—Magnolia Petroleum Co. v. 
Marks, 66 So.2d 585, 223 La. 662— 
Rosier v. Good Pine Lumber Co. 
of La., 59 So.2d 826, 221 La. 531— 
Arnold v. Arnold, 46 So.2d 298, 
217 La. 362—Dickerson v. Hudson, 
10 So.2d 700, 201 La. 915. 

Schouest v. Loewenthal, App., 58 
So.2d 425—La Rue v. Adam, App., 
55 So.2d 585—Walker v. Douglas, 
App., 12 So. 2d 839—Shepart v. 
Unity Industrial Life Ins. Co., App., 
10 So.2d 400—Carter v. Chambers, 
App., 8 So.2d 731—Sandfield Oil & 
Gas Co. v. Paul, App., 7 So.2d 725— 
Carter v. Chambers, App., 5 So.2d 
46—Campbell v. F. Hollier & Sons, 
App., 4 So.2d 101, annulled on other 
grounds 4 So.2d 576—Maroun v. 
Marrs, App., 178 So. 723—Durrett 
Hardware & Furniture Co. v. 
Howze, App., 174 So. 205—Bryan 
v. Stirling, App., 170 So. 500—Gen- 
co v. Union Berry & Truck Ass’n, 
App., 166 So. 888, set aside on oth¬ 
er grounds 167 So. 890—Genco v. 
Union Berry & Truck Ass*n, App., 
166 So. 888—R. P. Farnsworth & 
Co. v. Estrade, Cotton & Fricke, 
App., 166 So. 160, amended and re¬ 
hearing denied, App., 166 So. 676 
—York v. Baton Rouge Electric 
Co.. 127 So. 431, 13 La.App. 329. 

Nev.—Chance v. Arcularius, 227 P.2d 
198, 68 Nev. 51—Twilegar v. Ste¬ 
vens, 244 P. 896, 49 Nev. 273. 

N.J.—Pendlebury v. Passaic Val. 
Sewerage Commission, 44 A.2d 344, 
133 N.J.Law 344. 

Cohen v. People’s Nat. Fire Ins. 
Co., 138 A 112, 5 N.J.Misc. 700. 

N.C.—Williams v. Tillman, 50 S.E.2d 
33, 229 N.C. 434—Franklin v. Gen¬ 
try, 21 S.E.2d 828, 222 N.C. 41- 
Brown v. S. H. Kress & Co., 178 S. 
E. 248, 207 N.C. 722. 

Okl.—Tucker v. District Court in and 
for Third Judicial Dist., 235 P. 610, 
108 Okl. 198—Adair v. Montgomery, 
176 P. 911, 74 Okl. 21. 

Tex.—Burton v. Roberson, 164 S.W.2d 
524, 139 Tex. 562, 143 A.L.R. 1. 


Lucchese v. Specia, Civ.App., 281 
S.W.2d 725, error refused—Tian v. 
Kempenski, Civ.App., 275 S.W.2d 
165—Pinkston v. Pinkston, Civ. 
App., 269 S.W.2d 932—Brandon v. 
Tartt, Civ.App., 220 S.W.2d 672— 
Ryan v. City Nat. Bank & Trust 
Co. of Oklahoma City, Okla., Civ. 
App., 186 S.W.2d 747—Haskell In¬ 
dependent School Dist. v. Fergu¬ 
son, Civ.App., 178 S.W.2d 130, error 
refused—Maples v. Service Mut. 
Ins. Co. of Texas, Civ.App., 169 S. 
W.2d 500—Thomas v. Cowan, Civ. 
App., 153 S.W.2d 509—U. S. v. 
Branson, Civ.App., 147 S.W.2d 286, 
error refused—De Miller v. Yza- 
guirre, Civ.App., 143 S.W.2d 425, 
error refused—Lyle v. McDowell, 
Civ.App., 116 S.W.2d 1109, error 
dismissed—National Consol. Bond 
Corp. v. Burks, Civ.App., 114 S. 
W.2d 280, affirmed 132 S.W.2d 851, 
134 Tex. 236—City of Beaumont 
v. Stephenson, Civ.App., 107 S.W. 
2d 915, error dismissed—Chopelas 
v. North River Ins. Co., Civ.App., 
105 S.W.2d 693—Pillow v. McLean, 
Civ.App., 86 S.W. 2d 646, error 
granted—Franklin Fire Ins. Co. 
v. Shadid, Civ.App., 45 S.W.2d 
769, modified on other grounds, 
Com.App., 68 S.W.2d 1030—Millers 
Mut. Fire Ins. Co. v. Wilkirson, 
Civ.App., 44 S.W.2d 787, affirmed 77 
S.W.2d 1035, 124 Tex. 312—Stinnett 
v. Dudley, Civ.App., 277 S.W. 801— 
Warne v. Jackson, Civ.App., 230 S. 
W. 242—Baker v. Griffin, Civ.App., 
180 S.W. 907—Elkins v. Houlihan, 
Civ.App., 179 S.W. 894. 

Utah.—Johnston v. Geary, 33 P.2d 
757, 84 Utah 47. 

Wash.—In re Henry Mill & Timber 
Co., 188 P.2d 677, 29 Wash.2d 678 
—Evans v. Swisher, 122 P.2d 503, 
12 Wash.2d 535—Peddicord v. Lie- 
ser, 105 P.2d 5, 5 Wash.2d 190— 
Public Utility Dist. No. 1 of Wah¬ 
kiakum County v. Girard, 87 P.2d 
287, 198 Wash. 149—Watson v. Du¬ 
mas, 216 P. 848, 125 Wash. 574. 

3 C.J. p 1107 note 57, p 1109 note 73. 

Intervener praying that judgment 
be rendered for plaintiff against de¬ 
fendant was not before the appellate 
court when plaintiff failed to file the 
appeal bond. 

La.—York v. Baton Rouge Electric 
Co., 127 So. 431, 13 La.App. 329. 

51. Neb.—Corpus Juris Secundum 
cited in Security Mut. Life Ins. Co. 
v. Gilliam, 10 N.W.2d 670, 671, 143 
Neb. 673. 

N.Y.—Ex parte Shethar, 4 Cow. 540. 
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Ohio.—Bradley v. Sneath, 6 Ohio 490. 
Okl.—Vo well v. Taylor, 58 P. 944, 8 
Okl. 625. 

S.D.—Brown v. Brown, 81 N.W. 627, 
12 S.D. 380—Rudolph v. Herman, 
50 N.W. 833, 2 S.D. 399. 

Appeal dismissed on court’s own mo¬ 
tion 

La.—Shepart v. Unity Industrial 
Life Ins. Co., App., 10 So 2d 400 
—Campbell v. F. Hollier & Sons, 
App., 4 So.2d 101, annulled on oth¬ 
er grounds 4 So.2d 576. 

52. Tex.—El Paso, etc., R. Co. v. 
Whatley, 87 S.W. 819, 99 Tex. 128. 

53. Tex.—Logan v. Gay, 90 S.W. 861, 
92 S.W. 255, 99 Tex. 603. 

54. Ala.—Ex parte Williams, 148 So. 
323, 226 Ala. 619—Murphy v. Free¬ 
man, 127 So. 199, 220 Ala. 634, 70 
A.L.R. 381. 

Mo.—In re Phillips’ Estate, 202 S.W. 
2d 107, 240 Mo.App. 9, affirmed 211 
S.W.2d 928, 357 Mo. 947. 

N.M.—Abeytia v. Spiegelberg, 151 P. 
696, 20 N.M. 614—Mundy v. Irwin, 
141 P. 877, 19 N.M. 170. 

Or.—Hink v. Bowlsby, 260 P.2d 1091, 
199 Or. 238—Blair v. Blair, 247 P. 
2d 883, 260 P.2d 960, 199 Or. 273. 
Ohio.—Ahlgrim & Son v. Wolf, 29 
N.E.2d 436, 65 Ohio App. 172—Par¬ 
ker v. Ingle, 10 N.E.2d 166, 56 Ohio 
App. 62. 

3 C.J. p 1108 note 61. 

Failure to give bond mere irregular¬ 
ity 

The statutory requirement of ap¬ 
peal bond is not jurisdictional, and 
failure to give such bond is mere ir¬ 
regularity. 

Mo.—In re Phillips' Estate, 211 S.W. 
2d 728, 357 Mo. 947. 

Court may consider merits of ap¬ 
peal despite failure to file bond. 

Tenn.—Borden Mills, Inc., v. Manis, 
121 S.W.2d 523, 173 Tenn. 440. 
Permission of court 

Where the statute allows the court 
to permit the appellant to supply the 
necessary bond after the appeal is 
filed, the appeal will not be dismissed 
if the bond is furnished within the 
time fixed by the court. 

Miss.—Cleveland State Bank v. Cot¬ 
ton Exchange Bank, 79 So. 810, 118 
Miss. 768. 

Security to clerk 

Filing an undertaking with the 
clerk of the trial court to pay the 
cost of preparing the transcript is 
a matter of security to the clerk 
and is not jurisdictional. 
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Where a bond or undertaking is not required in 
certain cases, or is required in certain cases only, 
it is not necessary and cannot be required in a 
case which does not come within the statute. 54 - 5 
This is true, for example, where the statute re¬ 
quires a bond or undertaking in the case of appeals 
or proceedings in error to or from particular courts 
only, 55 or in particular actions or proceedings, 56 
or to review particular judgments, orders, or de¬ 
crees. 57 Where the statute permits the court to 
exercise its discretion as to the necessity of an ap¬ 
peal bond, no bond is necessary if not demanded by 
the court. 58 

The statutes sometimes provide alternative meth- 
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ods of taking and perfecting an appeal or proceed¬ 
ing in error, under some of which it is not neces¬ 
sary to file a bond or other security, while under 
others it is necessary, as in the case of statutes re¬ 
quiring security for an appeal in term and without 
notice, but not for an appeal not in term but on no¬ 
tice, and in other similar cases,although, under 
some statutes, the fact that the appeal is taken in 
term and in open court does not dispense with the 
necessity for a bond. 60 Where the statutory mode 
in which an appeal bond is not required is com¬ 
plied with, although it was intended and attempted 
to appeal in the mode in which a bond is necessary, 
the failure to file a bond or insufficiency thereof 
will not render the appeal invalid. 61 


Cal.—Crocker v. Crocker, 245 P. 438, 
76 C.A. 606. 

In Nebraska 

(1) The amendment of the statute 
so as to permit the appellate court to 
extend the time for filing: an appeal 
bond has the effect of removing the 
giving of an appeal bond from the 
jurisdictional requirements of an ap¬ 
peal. 

Neb.—Barney v. Platte Valley Public 
Power & Irrigation Dist., 13 N.W. 
2d 120, 144 Neb. 230. 

(2) Prior to the amendment of the 
statute, the giving of an appeal bond 
was held to be a jurisdictional requi¬ 
site of an appeal. 

Neb.—In re Jurgensmeier’s Estate, 5 
N.W.2d 233, 142 Neb. 188—Heinisch 
v. Travelers’ Mut. Casualty Co., 280 
N.W. 234, 135 Neb. 13—Paper v. 
Galbreth, 244 N.W. 896, 123 Neb. 
841—Greb v. Hansen, 243 N.W. 278, 
123 Neb. 426. 

54.5 Ala.—Low v. Low, 50 So.2d 412, 
255 Ala. 140. 

Ind.—Indianapolis Brewing Co. v. 
Bingham, 78 N.E.2d 432, 226 Ind. 
137. 

Ohio.—McDowell v. Hannefeld, 95 
N.E.2d 394, 87 Ohio App. 407. 
Instruments in oustodia legis 

In action for delivery of notes and 
trust deeds in escrow, where notes 
and trust deeds were placed in cus- 
todia legis, and both parties appeal¬ 
ed, owner was not required to file 
appeal bond. 

Cal.—Gavin v. Landfair Realty Corp., 
87 P.2d 1012, 13 C.2d 56. 

In interpleader proceeding between 
wife of deceased and administrator 
involving proceeds of policy on life 
of deceased, wife could appeal from 
judgment awarding proceeds to ad¬ 
ministrator, without posting an ap¬ 
peal bond. 

Mo,—State ex rel. Gnekow v. U. S. 
Fidelity & Guaranty Co., App., 150 
S.W.2d 581. 
delinquent child 

Appeal by child from judgment of 
juvenile court adjudging child to be 


a delinquent child would not be dis¬ 
missed because child did not execute 
an appeal bond. 

Tex.—In re Brown, Civ.App., 201 S. 
W.2d 844, refused no reversible 
error. 

55. Tenn.—Charleston Bank v. John¬ 
ston, 59 S.W. 131, 105 Tenn. 521. 

3 C.J. p 1109 note 76. 

56. Ark.—Himes v. Sharp, 184 S.W. 
431, 123 Ark. 61. 

Cal.—Pioneer Truck Co. v. Hawley, 
179 P. 447, 39 C.A. 481. 

Ind.—Seymour v. M. Ewing Fox Co., 
133 N.E. 832, 191 Ind. 510. 

Mo.—Shultz v. Jones, 9 S.W.2d 248, 
223 Mo.App. 142. 

3 C.J. p 1110 note 77. 

57. Cal.—Reay v. Butler, 50 P. 375, 
118 C. 113. 

3 C.J. p 1110 note 78. 

58. Mo.—Coliseum Athletic Ass’n v. 
Dillon, 223 S.W. 955, 204 Mo.App. 
504. 

Collateral attack on necessity of bond 
On an appeal from the probate 
court by administrators the district 
court has jurisdiction, after the tran¬ 
script is filed, to determine wheth¬ 
er or not a bond is necessary; and 
if it holds that none is required, and 
the appeal proceeds to judgment, 
which remains in full force, it is con¬ 
clusive on the parties, and cannot 
be collaterally attacked for failure to 
give a bond. 

Neb.—Rhea v. Brown, 94 N.W. 716, 4 
Neb.OJnoff.) 461. 

59. Cal.—Chung Sing v. Southern 
Pac. Co., 172 P. 1103, 178 C. 261— 
Title Ins. & Trust Co. v. California 
Development Co., 143 P. 723, 168 C. 
397. 

Baker v. Slocum, 192 P. 551, 49 C. 
A. 56—Nezik v. Cole, 184 P. 523, 
43 C.A. 130—Pioneer Truck Co. v. 
Hawley, 179 P. 447, 39 C.A. 481. 

3 C.J. p 1110 note 79. 

In Indiana 

(1) The former distinction between 
term time and vacation appeals has 
in substance been abolished and un- 
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der the new rules a bond is re¬ 
quired only when a stay is sought. 
Ind.—Hayes Freight Lines v. Oestri- 
cher, 68 N.E.2d 792, 117 Ind App. 
143—Stamper v. Link, 66 N.E.2d 
326, 117 Ind.App. 212—Western & 
Southern Life Ins. Co. v. Lottes, 63 
N.E. 2d 146, 116 Ind.App. 559. 

(2) Where an appeal is taken from 
an appointment of a receiver, no 
appeal bond is required, unless to 
suspend the authority of the receiver. 
Ind.—Indianapolis Brewing Co. v. 

Bingham, 78 N.E.2d 432, 226 IndL 
137. 

(3) However, the statute requiring 
an appeal bond in case of an appeal 
from an interlocutory order is still 
in effect. 

Ind.—Barnes v. Williams, 82 N.E.2d 
255, 226 IndL 556. 

(4) Under the former practice, a 
term time appeal operated as a stay 
of the judgment appealed from and 
a bond was required to perfect the 
appeal. 

Ind.—Board of Public Safety of City 
of Muncie v. Walling, 187 N.E. 385, 
206 Ind. 540—Seymour v. M. Ewing 
Fox Co., 133 N.E. 832, 191 Ind. 510. 

Robinson v. Bennett, 1 N.E.2d 
304, 102 Ind.App. 101—Vancleave 
v. Wolf, 190 N.E. 371. 98 Ind.App. 
650—Shannon v. Abshire, 141 N.E. 
621, 81 Ind. App. 299—Smith v. 

Cleveland, C., C. & St. L. Ry. Co., 
117 N.E. 534, 67 Ind App. 397. 

(5) Prior to the adoption of the 
new rules, where appeal arose out of 
any matter connected with a dece¬ 
dent’s estate, the filing of an appeal 
bond was jurisdictional. 

Ind.—State ex rel. Miller v. Appel¬ 
late Court, 45 N.E.2d 206, 220 Ind. 
538. 

Rebstock v. Lucas, 12 N.E.2d 363, 
104 Ind.App. 536—In re Singler, 10 
N.E.2d 409, 104 Ind.App. 415. 

60. La.—Brand v. West, 14 La.Ann. 
187—Hill v. Bowden, 2 La.Ann. 452. 

61. Cal.—Mitchell v. California, etc.. 
Steamship Co., 99 P. 202, 154 C. 

I 731. 
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§ 502 APPEAL & ERROR 


Scope of review . Under some statutes, appel¬ 
lant is required to file a bond to secure a review 
on questions of law and fact, 61 * 5 but where the ap¬ 
peal is on questions of law only an appeal bond is 
not necessary. 61 * 10 Where one seeking review of 
both the law and the facts fails to file a bond, the 
appeal is not to be dismissed, but stands as an ap¬ 
peal on questions of law only. 61 * 15 

Bond for costs by nonresidents . A statute re¬ 
quiring a nonresident plaintiff to give a bond for 
costs before instituting an action or suit has been 
held applicable to nonresident plaintiffs or defend¬ 
ants suing out a writ of error, as it is regarded as 
a new action; 62 but such a statute is not applica¬ 
ble where the filing of a notice of appeal is not 
regarded as the institution of a new action. 62 * 5 

Supersedeas or stay . Under some statutes a bond 
or other security, except sometimes security for 
costs, is not required, either generally or in cer¬ 


tain cases, except when the appeal or writ of error 
is to operate as a supersedeas or stay and in such 
case the failure to give the bond does not affect 
the validity of the appeal or writ of error, but 
merely prevents it from operating as a supersedeas 
or stay. 62 The failure to furnish or deficiencies 
in, a supersedeas bond do not affect the appeal. 63 * 5 

Construction of statutes. In construing statutes 
requiring appeal bonds or undertakings, the courts 
are not bound to a strict and literal interpretation, 
but will construe them so as to effectuate the in¬ 
tention of the legislature instead of nullifying it. 64 

b. Power of Legislature and Constitutionality 
of Statutes 

The legislature has the power to require the giving 
of a bond or undertaking as a condition precedent to the 
right to appeal or sue out a writ of error, unless such 
power is clearly excluded by the constitution. 

Under its general authority to regulate appellate 


Russell v. Banks, 105 P. 261, 11 
C.A. 450. 

Ind.—Pittsburgh, etc., R. Co. v. Reed, 
77 N.E. 50, 36 Ind.App. 67. 

61.5 Ohio.—Loos v. Wheeling & L. 
E. Ry. Co., 16 N.E.2d 467, 134 Ohio 
St. 321. 

Liberal Market, Inc. v. Main- 
Nottingham Inv. Corp., 127 N.E. 
2d 50, 97 Ohio App. 464—Miller v. 
Garrett, App., 126 N.E.2d 149— 
Kohler v. Sears, Roebuck & Co., 84 
N.E.2d 520, 84 Ohio App. 98—Span- 
able v. New York Cent. R. Co., 
App., 70 N.E.2d 233, first case— 
Van Almsick v. Van Almsick, App., 
64 N.E.2d 133—Goldhardt v. Cur¬ 
ry, App., 63 N.E. 2d 215—Kocher 
v. Ricketts, App., 38 N.E.2d 103, 
appeal dismissed 45 N.E. 2d 607, 140 
Ohio St. 545—Hall v. Hall, 8 N.E. 
2d 582, 55 Ohio App. 67. 

Connelly v. Morris, Com.Pl., 125 
N.E.2d 765. 

Purpose 

Bond for appeal on questions of 
law and fact serves a dual purpose 
in that it provides compliance with 
statutory requirements in perfect¬ 
ing an appeal on questions of law 
and fact and it serves as a superse¬ 
deas bond. 

Ohio.—-Liberal Market, Inc. v. Main- 
Nottingham Inv. Corp., 127 N.E.2d 
50, 97 Ohio App. 464. 

61.10 Ohio.—Loos v. Wheeling & L. 
E. Ry. Co., 16 N.E.2d! 467, 134 Ohio 
St. 321. 

In re Joint County Ditch No. 
1108-2, Henry-Fulton County, 114 
N.E.2d 743, 94 Ohio App. 169, ap¬ 
peal dismissed 109 N.B.2d 11, 158 
Ohio St. 332—Israel v. Hoover, 
App., 72 N.E.2d 512—Lumpkin v. 
Hughes, App., 67 N.E.2d 548—L. 
K. Smith Co. v. Livingston, App,, 
65 N.E.2d 72—Ozias v. Renner, 64 


N.E.2d 324, 78 Ohio App. 164—Van 
Almsick v. Van Almsick, App., 64 
N.E.2d 133—Malamanoff v. Silashki, 
App., 51 N.E. 2d 422—Hepner v. 
Hepner, App., 51 N.E.2d 44—Horn- 
yak's Estate v. Spitz, App., 31 N. 
E.2d 145, reversed on other grounds 
In re Hornyak’s Estate, 14 N.E.2d 
'5, 133 Ohio St. 416. 

61.15 Ohio.—Loos v. Wheeling & L. 
E. Ry. Co., 16 N.E.2d 467, 134 Ohio 
St. 321. 

Richter Concrete Corp. v. City 
of Reading, App., 136 N.E.2d 422 
—Home Owners* Service Corp. v. 
Hadley, App., 112 N.E.2d 834—En¬ 
terprise Roofing Co. v. Riker, 107 
N.E.2d 356, 90 Ohio App. 540— 
Morrison v. Morrison, App., 107 
N.E.2d 153—Morse v. Devault, 
App., 105 N.E.2d 453—Tully v. Tur¬ 
ner, App., 97 N.E.2d 50—Kincaid v. 
Dawson, App., 90 N.E.2d 381, first 
case—Nickerson v. Nickerson, 85 
N.E.2d 307, 84 Ohio App. 99—Enos 
v. Enos, 78 N.E.2d 914, 83 Ohio 
App. 138—Durfee v. Edson, App., 
71 N.E.2d 535—Spanable v. New 
York Cent. R. Co., App., 70 N.E.2d 
233, first case—Van Almsick v. Van 
Almsick, App., 64 N.E.2d 133- 
Green v. Henderson, App., 52 N.E. 
2d 532—Hennick v. Hennick, App., 
35 N.E.2d 753. 

Contra Stevely v. Stoll, 14 N.E. 2d 
419, 57 Ohio App. 401. 

Attachment 

(1) General statutes relating to an 
appeal bond must be complied with 
on appeal on questions of law and 
fact from 1 a final judgment which 
ordered the release of attachments 
and garnishments. 

Ohio.—Rice v. Wheeling Dollar-Sav. 
& Trust Co., 128 N.Ei.2d 16, 163 
• Ohio St. 606. 


(2) The bond on appeal from order 
or refusal of order of attachment is 
not essentially an appeal bond but 
is analogous to a supersedeas bond 
and the giving of such bond is not 
prerequisite to an appeal on ques¬ 
tions of law and from an order dis¬ 
charging an attachment. 

Ohio.—Enterprise Roofing Co. v. Ri¬ 
ker, 107 N.E.2d 356, 90 Ohio App. 
540—McDowell v. Hannefeld, 95 N. 
E.2d 394, 87 Ohio App. 407. 

62. Colo.—Filley v. Cody, 3 Colo. 221. 
Ill.—Roberts v. Fahs, 32 Ill. 474. 

3 C.J. p 1111 note 82. 

62.5 Mo.—Bealmear v. Beeson, App., 
263 S.W.2d 472. 

Cross appeal 

(1) Where devisees, who were res¬ 
idents of Sweden, filed cross appeal, 
no cost bond was required. 

III.—Van Brunt v. Osterlund, 115 N. 
E.2d 909, 351 Ill.App. 556. 

(2) Requirement of bond on cross 
appeals generally see infra § 509. 

| 63. Mich.—Hayward v. O’Connor, 105 
N.W. 596, 142 Mich. 230. 

Mo.—State ex rel. Yale University 
v. Sartorius, 163 S.W.2d 981, 349 
Mo. 1039. 

State ex rel. Gnekow v. tJ. S. Fi¬ 
delity & Guaranty Co. f App., 150 
S.W.2d 581. 

3 C. J. p 1111 note 81. 

Operation of appeal or writ of error 
as supersedeas see infra §§ 626- 
628. 

63.5 Ga.—National Life & Accident 
Ins. Co. v. Roberts, 3 S.E.2d 761, 
6Q Ga.App. 317. 

Va.—Southwest Virginia Hospitals v. 
Lipps, 68 S.E.2d 82, 193 Va. 3,91. 

64. Ohio.—Bachtel v. Bachtel, 127 N. 

E.2d ( .76^ 97 ,Ohio App. 521. 

Wis,—Charmley v. f Charmley, 103 N. 
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procedure the legislature has the power to require 
the giving of a bond or undertaking as a condition 
precedent to the right to appeal or sue out a writ 
of error, unless such power is clearly excluded by 
the constitution. 65 Such statutes do not violate 
constitutional provisions granting the right of ap¬ 
peal, as they do not restrict or deny the right, but 
merely regulate the manner of exercising it; 66 nor 
do they violate constitutional provisions that all 
laws relating to courts shall be general and of uni¬ 
form operation, 67 or provisions that all courts 
shall be open, and that every person, for an in¬ 
jury done him in his lands, goods, person, or repu¬ 
tation, shall have a remedy in due course of law, 
and justice administered without denial or delay; 68 
nor are they in the nature of class legislation. 69 

There is no constitutional requirement that re¬ 
spondent be guaranteed his costs, 69 - 5 and the leg¬ 
islature need not require that appeal bonds be con¬ 
ditioned for the payment of costs. 69 - 10 

§ 503. Requirement by Rule of Court 

An appeal bond or undertaking may be required by 
the rules of the court. 

The rules of the court may require an appeal 
bond or undertaking, and in such case the rules 
must be complied with, if within the power of the 
court to prescribe them, but not otherwise. 70 


APPEAL & ERROR §§ 502-504 

§ 504. Requirement by Order of Court 

The court may by order render an appeal bond or 
undertaking necessary where the court has power to is¬ 
sue such an order. 

Where the court has power to do so, it may by 
order render an appeal bond or undertaking neces¬ 
sary 71 and the appeal may be dismissed if appellant 
fails to comply with the order. 71 - 5 In some states 
the court is expressly authorized by statute to re¬ 
quire an appeal bond or security for costs. 72 

The court has no power to impose such a condi¬ 
tion if the appeal or proceeding in error is a mat¬ 
ter of right under the constitution or statute, and no 
such condition is thereby prescribed or authorized. 73 
Hence, it has been held that, where there is no stat¬ 
ute authorizing the court to require a new under¬ 
taking on appeal on the insolvency or death of the 
sureties on the original undertaking, the appellate 
court has no authority to demand it. 74 

Even when the court has the power to require a 
bond, it cannot require an unreasonable one. 75 It 
is error to include in a decree a provision requir¬ 
ing a bond for costs on a prospective appeal which 
has not been prayed for or allowed. 76 

Failure to comply with the order of the lower 
court requiring the filing of a bond does not deprive 
the appellate court of jurisdiction of the appeal, 76 - 5 


W. 1106, 125 Wis. 827, 110 Am.S.R. 
827. 

3 C.J. p 1109 note 74. 

Reasonable construction 

Statute requiring giving of an ap¬ 
peal bond should have a reasonable 
construction, and same construction 
should be given to a statute where it 
is not clear whether or not a bond 
is required. 

Ga.—Trowbridge v. Dominy, 88 S.E. 
2d 161, 92 Ga.App. 177. 

liberal construction 
Tex.—Marshall v. Mullins, Civ.App., 
258 S.W.2d 98, error refused no re¬ 
versible error. 

65. Ky.—Milliken v. Hatter, 197 S.W. 
511, 177 Ky. 31. 

Neb.— Corpus Juris Secundum cited 
in Nebraska Mid-State Reclama¬ 
tion Dist. v. Hall County, 41 N.W. 
2d 397, 415, 152 Neb. 410. 

S.C.— Corpus Juris Secundum quoted 
in Horn v. Blackwell, 48 S.K2d 
322, 323, 212 S.C. 480. 

3 C.J. p 1108 note 67. 

66. Ala.—Drake v. Webb, 63 Ala. 596. 
Neb.— Corpus Juris Secundum cited 

in Nebraska Mid-State Reclamation 
Dist. v. Hall County, 41 N.W.2d 
397, 415, 152 Neb. 410—Hier v. An¬ 
heuser-Busch Brewing Assoc., 71 
N.W. 1005, 52 ' Neb. 144—Cass 
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County School Dist. No. 6 v. Trav- 
er, 61 N.W. 720, 43 Neb. 524. 

S.C.—Corpus Juris Secundum quoted 
in Horn v. Blackwell, 48 S.E.2d 
322, 323, 212 S.C. 480. 

Wis.—Harrigan v. Gilchrist, 99 N.W. 
909, 121 Wis. 127. 

3 C.J. p 1108 note 68. 

67. Neb.—Hier v. Anheuser-Busch 
Brewing Assoc., 71 N.W. 1005, 52 
Neb. 144. 

68. Neb.—Hier v. Anheuser-Busch 
Brewing Assoc., supra. 

3 C.J. p 1108 note 70. 

69. Neb.—Hier v. Anheuser-Busch 
Brewing Assoc., supra. 

3 C.J. p 1108 note 71. 

69.5 Mont.—Ross v. Greenwald, 115 
P.2d 290, 112 Mont. 324. 

69.10 Mont—Ross v. Greenwald, su¬ 
pra. 

70. D.C.—Taylor v. Leesnitzer, 31 
App.D.C. 92—Darlington v. Turner, 
24 App.D.C. 573. 

Fla.—Robinson v. Roberts, 16 Fla. 
156. 

71. U.S.—Kentucky Coal, etc., Co. v. 
Howes, Ky., 153 F. 163, 82 C.C.A. 
337. 

R.I.—Heuberg v. Goodman, 65 A.2d 
706, 75 R.I. 226. 
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Vt.—In re Marineau, 108 A.2d 402, 
118 Vt. 261. 

3 C.J. p 1111 note 84. 

71.5 Ala.—Eubanks v. Home Owners 
Loan Corp., 187 So. 474, 237 Ala. 
487. 

72. Ind.—Broden v. Thorpe Block 
Sav., etc., Co., 50 N.E. 403, 20 Ind. 
App. 684. 

N.H.—Clark v. Courser, 30 N.H. 454. 

3 C.J. p 1111 note 85. 

In injunction action, court may re¬ 
quire appellant to post bond. 

R.I.—Heuberg v. Goodman, 65 A. 2d 
706, 75 R.I. 226. 

73. Mont.—State v. Tenth Judicial 
Dist. Ct., 82 P. 663, 33 Mont. 119. 

3 C.J. p 1111 note 86. 

Statute denies power to courts to 
require appellant to post bond for 
costs. 

Mo.—Holmes v. McNeil, 204 S.W.2d 
303, 356 Mo. 846. 

74. N.T.—Bonnett v. Townsend, 17 
N.Y.S. 566, 63 Hun 45. 

75. U.S.—Lewis v. Holmes, I1L, 194 
F. 842, 116 C.C.A. 408. 

76. Ill.—Atwood v. Knowlson, 91 
Ill.App. 265. 

76.5 R.I.—Goggin v. Goggin, 189 A. 
6, 57 R.I. 166. 
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but the appellate court may decline to hear or de¬ 
termine the appeal until the bond is filed. 76 - 10 

§ 505. Power of Court to Dispense with, or 
Change Character of. Security 

The power of the court to dispense with an appeal 
bond or relieve against the failure to file one depends, 
to some extent, on whether the giving of a bond is req¬ 
uisite to the jurisdiction of the appellate court. 

It has been held that when a statute requires 
a bond or other security for an appeal or proceed¬ 
ing in error, neither the appellate nor the lower 
court can dispense with it, or relieve a party who 
has failed to comply with the statute, at least where 
such requirement is regarded as jurisdictional, 77 
unless a statute authorizes such relief. 78 However, 
it has been held that where the giving of an ap¬ 
peal bond is not jurisdictional, the appellate court 
may relieve from the failure to file a bond, even 
though not specifically authorized to do so by stat¬ 
ute. 78 -® 

Under a statute authorizing the court to dispense 
with security on appeal in certain cases, it has been 
held that the order of the court must be made with¬ 
in the time allowed for filing the bond, and an or¬ 
der dispensing with the security subsequently made, 
with a direction that it be entered nunc pro tunc 
as of an earlier date, is unavailing. 79 


§ 506. Of Whom Required 

Only those persons who come within the terms and 
intent of the statute are required to file an appeal bond. 

A bond or undertaking on appeal or proceeding 
in error can be required only of those persons who 
come within the terms and intent of the statute. 80 
On the other hand it is required of every person 
who comes within the statute, irrespective of resi¬ 
dence, capacity, ability to comply with the statute, 
or other circumstances, unless he is expressly or im¬ 
pliedly excepted or exempted. 81 The statutes ap¬ 
ply to appellant or plaintiff in error, whether he 
was plaintiff or defendant in the court below, and 
the bond must be given by him, 82 unless there is 
something to show an intention to the contrary. 83 
The classes of persons ordinarily exempted from 
giving an appeal bond are considered infra §§ 513— 
519. 

§ 507. Several Judgments, Orders, or De¬ 
crees 

A separate bond or undertaking contained either in 
the same or in separate instruments is ordinarily required 
as to each judgment, order, or decree appealed from. 

A separate bond or undertaking, contained either 
in the same or in separate instruments, is ordinarily 
required as to each judgment, order, or decree 
appealed from, 84 and where the statute contemplates 
distinct and separate appeals from different judg- 


76.10 R.I.—Goggin v. Goggin, supra. 

77. Ill.—Stafford v. Kimmel, 188 Ill. 

App. 281, 285. 

3 C.J. p 1112 note 91. 

Court of appeals in New York has 
no power to dispense with an under¬ 
taking on appeal, where a constitu¬ 
tional question is involved, but ap¬ 
plication for such relief should be 
made to the appellate division or 
judge of the court of appeals. 

N.Y.—Wieselthier v. Lafayette Ins. 
Co. f 192 N.E. 416, 265 N.Y. 291. 

78- Mo.—State ex rel. Washer v. 

Porterfield, App., 258 S.W. 722. 

3 C.J. p 1112 note 92. 

XhsafflciexLt bond 

(1) Statute which prohibits dis¬ 
missal of appeal because of insuffi¬ 
ciency of the appeal bond without 
affording appellant an opportunity 
to remedy the deficiency has no ap¬ 
plication where appellant did not file 
a bond. 

La.—Magnolia Petroleum Co. v. 
Marks, 66 So.2d 585, 223 La. 662. 

(2) Power to relieve default where 
appellant has filed insufficient bond 
see infra § 526. 

78.5 Or.—Hink v. Bowlsby, 260 P. 
2d 1091, 199 Or. 238. 


79. Cal.—In re Skerrett’s Estate, 22 
P. 85, 80 C. 62. 

80. Tenn.—Goine v. Henderson, 5 
Yerg. 197. 

Tex.—De Miller v. Yzaguirre, Civ. 

App., 143 S.W.2d 425. 

3 C.J. p 1112 note 95. 

Corporations under Pennsylvania Ar¬ 
bitration Law 

(1) Under the arbitration statute 
of 1809 in Pennsylvania, a corpora¬ 
tion was not required to enter into a 
recognizance. 

Pa.—Carpentier v. Delaware Ins. Co., 
2 Binn. 264. 

(2) Under the acts of 1816 and 
1836, the rule was otherwise. 

Pa.—Schuylkill Nav. Co. v. Thomas, 
13 Serg. & R. 431. 

Sheriff without interest in contro¬ 
versy 

Where sheriff is a codefendant in 
the lower court but merely holds the 
property by virtue of his office and 
without interest in the controversy, 
thus not being required to join with 
either of the parties on prosecuting 
or resisting the appeal, the fact that 
he has failed to give a bond for costs 
on the appeal can in no way affect 
the appellants’ rights. 
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Wash.—Kato v. Union Oil Co. of Cali¬ 
fornia, 157 P. 688, 91 Wash. 302. 

81. Ky.—Paducah Hotel Co. v. Long, 
17 S.W. 853, 92 Ky. 278, 13 Ky.L. 
531. 

3 C.J. p 1112 note 96. 

82. Ala.—Quinn v. Adair, 4 Ala. 
315. 

3 C.J. p 1112 note 97. 

83. Ga.—Cook v. King, T.U.P.Charlt. 
265. 

3 C.J. p 1112 note 98. 

84. Cal.—Watson v. Pryor, 193 P. 
797, 49 C.A. 554. 

N.Y.—Serina v. New York Rys. Cor¬ 
poration, 193 N.E. 339, 265 N.Y. 
601, reversed on other grounds 
195 N.E. 196, 266 N.Y. 552. 

3 OJ. p 1112 note 99. 

Orders not appealable 
The rule requiring an undertaking 
on a joint appeal to be conditioned 
for each appeal taken is not varied 
by the fact that one or more of the 
orders included in the notice of ap¬ 
peal is not appealable. 

N.Y.—Shirmerhorn v. Anderson, 1 N. 
Y. 430. 

i 3 C.J. p 1114 note 8. 
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ments or orders by different notices of appeal, it 
is necessary that an undertaking in a separate in¬ 
strument be given for each appeal. 85 In some cir¬ 
cumstances, however, a single bond or undertaking 
may support an appeal from more than one judg¬ 
ment, order, or decree, 86 and in some jurisdictions, 
an appeal from a judgment and certain particular 
orders, as from a judgment and an order denying 
a new trial, or from two or more particular or¬ 
ders, will be supported by one bond or undertaking 
if sufficient in amount. 87 

Where several appeals are taken at the same time 
from different judgments, orders, or decrees, wheth¬ 
er the bond or undertaking is contained in the same 
or separate instruments, it is the general rule that 
it must contain a separate obligation for, and must 
refer to, each appeal taken. 88 Where the undertak¬ 
ing is in a single instrument, it should be in a sum ag¬ 
gregating the amount of the undertakings required 
for the different appeals if taken separately, 89 with 
reference and conditions sufficiently comprehensive 


APPEAL & ERROR §§ 507-508 

to cover all of the appeals. 90 

Where the orders appealed from under a single 
notice of appeal are all reviewable on the appeal 
from the judgment, it is held that there is but one 
appeal, and therefore that one undertaking is suf¬ 
ficient. 91 

§ 508. Several Appellants or Plaintiffs in Er¬ 
ror 

Where two or more persons appeal or bring error, 
ordinarily each appellant must file a separate bond or 
undertaking or join in a bond or undertaking of sufficient 
amount. 

Where two or more persons appeal or bring er¬ 
ror severally from or to a judgment, order, or de¬ 
cree, ordinarily, they must each file a bond or un¬ 
dertaking for the amount required by the statute. 92 
Two or more defendants, however, may unite in 
appealing or bringing error in a proper case, and 
perfect such appeal by joining in a single bond or 
undertaking. 93 In such case all the appellants or 


85. La.—Pichon v. Pichon Land Co., 
139 So. 764, 174 La. 77—American 
Trust Co. v. Crescent Ice Co., 68 So. 
386, 137 La. 139. 

3 C.J. p 1112 note 1. 

86. N.D.—Dietz v. Dietz, 65 NW.2d 
470—Kennelly v. Northern Pac. Ry. 
Co., 186 N.W. 548, 48 N.D. 685. 

3 C.J. p 1112 note 2. 

87. Idaho.—Huggins v. Green Top 

Dairy Farms, 260 P.2d 407, 74 

Idaho 266—In re Blackinton’s Es¬ 
tate, 158 P. 492, 29 Idaho 310. 

Nev.—Magee v. Lothrop, 96 P.2d 201, 
60 Nev. 202. 

N.D.—Dietz v. Dietz, 65 N.W.2d 470. 
3 C.J. p 1113 notes 3, 7. 

Supplemental appeal 

When a valid appeal with bond has 
been taken from denial of motion to 
set aside verdict, and a supplemental 
appeal based on a finding is taken, 
the supplemental appeal is not such 
a distinct and independent appeal 
that a bond will be required, no oth¬ 
er bond than that filed in original 
appeal being required. 

Conn.—Brown v. New Haven Taxicab 
Co., 105 A. 706, 93 Conn. 251. 

88. Idaho.—Jordan v. Jordan, 275 P. 
2d 669, 75 Idaho 512—Stine Lum¬ 
ber & Shingle Co. v. Hemenway, 
179 P. 505, 32 Idaho 153. 

Nev.—Magee v. Lothrop, 96 P.2d 201, 
60 Neb. 202. 

3 C.J. p 1113 note 4. 

Reference to judgment only 

Where an appeal is taken from a 
judgment and also from an order de¬ 
nying a motion for a new trial, and 
but one undertaking on appeal is 
filed in which reference is made to 
the judgment only, the appeal from 


the order must be dismissed for want 
of an undertaking. 

Idaho.—Spokane Cattle Loan Co. v. 
Crane Creek Sheep Co., 213 P. 699, 
36 Idaho 786—Stine Lumber & 
Shingle Co. v. Hemenway, 179 P. 
505, 32 Idaho 153. 

89. N.T.—Skidmore v. Davies, 10 
Paige 316. 

3 C.J. p 1113 note 5. 

90. Mont.—Pirrie v. Moule, 81 P. 
390, 33 Mont. 293. 

3 C.J. p 1113 note 6. 

91. La.—Fariss v. Swift, 99 So. 893, 
156 La. 12. 

Mont.—In re McGovern's Estate, 250 
P. 812, 77 Mont. 182. 

3 C.J. p 1114 note 9. 

Judgment apportioned among defend- 
ants 

Where only one judgment is given, 
only one appeal bond is required al¬ 
though the amount of the judgment 
is apportioned among two or more 
defendants. 

La.—Palmetto Moss Factory v. Tex¬ 
as & P. Ry. Co., 82 So. 700, 145 
La. 555. 

92. Ariz.—Town of Flagstaff v. Go¬ 
mez, 202 P. 401, 23 Ariz. 184, 23 
A.L.R. 661. 

La.—Braun v. Veillon, 117 So. 719, 
166 La. 564. 

Walker v. Douglas, App., 12 So.2d 
839. 

Tex.—Southern Surety Co. v. Adams, 
34 S.W.2d 789, 119 Tex. 489. 

Browning v. Browning, Civ.App., 
283 S.W.2d 828—Atterbury v. Bow¬ 
man, Civ.App., 186 S.W.2d 283— 
Elliott v. San Benito Bank & Trust 
Co., Civ.App., 137 S.W.2d 1070— 
Luckel v. Barnsdall Oil Co., Civ. 
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App., 74 S.W.2d 127, affirmed 
Barnsdall Oil Co. v. Hubbard, 109 
S.W.2d 960, 130 Tex. 476—Slider 
v. House, Civ.App., 271 S.W. 644 
—International-Great Northern R. 
Co. v. Smith, Civ.App., 269 S.W. 886 
—Ketch v. Weaver Bros., Civ. 
App., 261 S.W. 380, reversed on oth¬ 
er grounds, Com.App., 276 S.W. 676. 
Utah.—Johnston v. Geary, 33 P.2d 
757, 84 Utah 47. 

Wash.—Union Auto Supply Co. v. 
Enumclaw Transp. Co., 214 P. 1044, 
124 Wash. 483. 

3 C.J. p 1114 note 10. 

93. Ariz.—Town of Flagstaff v. Go¬ 
mez, 202 P. 401, 23 Ariz. 184, 23 
A.L.R. 661. 

La.—Vienne v. Chalona, 14 So.2d 54, 
203 La. 450. 

Wash.—Port Angeles Savings & Loan 
Ass'n v. Warner, 63 P.2d 355, 188 
Wash. 686. 

3 C.J. p 1114 note 12. 

Bond given by partnership 
Where appellants appeal both in¬ 
dividually and as partners from a 
judgment against them in both ca¬ 
pacities involving a partnership mat¬ 
ter, a bond given by the partnership 
is sufficient without an individual 
bond. 

La.—Baringue v. Sanderson, 3 La. 

App. (Orleans) 412. 

One appeal 

Where two plaintiffs joined in one 
petition founded on their respec¬ 
tive injuries sustained in single auto¬ 
mobile accident, there was but one 
lawsuit, only one motion for an ap¬ 
peal, one order of appeal, and one 
appeal bond on behalf of plaintiffs 
was necessary, notwithstanding each 
plaintiff was awarded judgment in 
different sum. 
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plaintiffs in error must join in the bond or under¬ 
taking, and it must be so worded as to bind them, 
or each must give a bond or undertaking, in the ab¬ 
sence of statutory provision to the contrary, and 
the wording of the condition must be such as to bind 
the sureties as to all. 94 On the other hand, it has 
been held that where the claims of all of the plain¬ 
tiffs arise out of the same contract, and they all 
join in the appeal, the filing of an appeal bond by 
some of the plaintiffs is sufficient to sustain the 
appeal as to all. 94 - 5 The fact that one of two ap¬ 
pellants fails to give bond, so that the appeal must 
be dismissed as to him, does not require dismissal 
as to the other. 95 

Where the interests of the parties are distinct 
and separate, and there is a joint trial merely for 
the sake of brevity, they cannot legally unite in one 
joint appeal bond, 96 and, if a bond has been filed 
on behalf of one appellant, and other parties wish 
to join in the appeal, they must also give an ap¬ 
peal bond, 97 except in jurisdictions where the ap¬ 
peal bond runs to the court or officers thereof. 98 

§ 509. Cross Appeals or Assignments of Er¬ 
ror 

In some jurisdictions, a bond is required on a cross 
appeal, but in others, it is unnecessary if the entire 
record has been brought up in the direct appeal. 


Under the practice in some jurisdictions, an ap¬ 
peal bond or undertaking need not be given by a 
cross appellant if the entire record has been brought 
up in the direct appeal, 99 but in other jurisdictions 
the rule is otherwise, and cross assignments of er¬ 
ror by a party who has not given the bond required 
by statute will not be considered. 1 Where plaintiff 
appealed from judgment as to one defendant but 
not as to the other, such defendant must file an 
appeal bond if he desires to have the judgment re¬ 
viewed. 1 * 5 

§ 510. Successive or Further Appeals 

A new bond or undertaking is ordinarily required on 
successive or further appeals. 

As a rule, where an appeal is dismissed or falls 
for want of prosecution, the appeal bond or under¬ 
taking falls with it, and on a second appeal a new 
bond or undertaking must be given to perfect it, 2 
but it will not generally be made to cover the costs 
of the former appeal. 3 Likewise, where the judg¬ 
ment appealed from is affirmed, or the appeal dis¬ 
missed, or a new judgment rendered on trial de 
novo, and appellant appeals to a higher court from 
the judgment of the intermediate court, he must 
give a new bond or undertaking, 4 unless the con¬ 
dition of the bond or undertaking first given is broad 
enough to include the further appeal. 5 


La.—Vienne v. Chalona, 14 So.2d 54, 
203 La. 450. 

94. Ariz.—Town of Flagstaff v. Go¬ 
mez, 202 P. 401, 23 Ariz. 184, 23 
A.L.R. 661. 

3 C.J. p 1114 notes 13, p 1115 note 
14. 

94-5 La.—Hernandez v. Ethyl Corp., 
App., 83 So.2d 150, certiorari denied 
76 S.Ct. 837, 351 U.S. 940, 100 L. 
Ed. 1467. 

95. La.—La Rue v. Adam, App., 55 
So.2d 585. 

Mo.—Sanders v. Owens, 40 S.W.2d 
738, 225 Mo.App. 442. 

Tex.—Duncan v. Adams, Civ.App., 
210 S.W.2d 180, affirmed 215 S.W.2d 
999, 147 Tex. 332. 

Va.—Kim v. Bembury, Va., 178 S.E. 
53. 

3 C.J. p 1115 note 15. 

96. Fla.—Moseley v. Shepherd, 1 
Fla. 155. 

R.I.—Harris v. Harris, 2 R.I. 538. 
Wash.—Port Angeles Savings & Loan 
Ass’n v. Warner, 63 P.2d 355, 188 
Wash. 686. 

Wis.—Montgomery v. American Cent. 
Ins. Co., 82 N.W. 532, 106 Wis. 
543. 

97. Wash.—Stans v. Baitey, 37 P. 
316, 9 Wash. 115. 

98. La.—Borde v. Erskine, 29 La. 
Ann. 822. 

3 C.J. p 1115 note 18. 


99. Miss.—Alexander v. Mayor and 
Bd. of Aldermen of City of Natch¬ 
ez, 70 So.2d 529, 220 Miss. 207 
—Crawley v. Ivy, 116 So. 90, 149 
Miss. 764. 

3 C.J. p 1115 note 19. 

Right to cross appeal 

Cross appeal may be taken by ex¬ 
ecution of a bond therefor under a 
statute regulating appeals. 

Miss.—Crawley v. Ivy, supra. 

1. N.M.—First Sav. Bank & Trust 
Co., Albuquerque v. Elgin, 225 P. 
582, 29 N.M. 595. 

Tex.—Shirey v. Harris, Civ.App., 288 
S.W.2d 315—Callihan v. Montrief, 
Civ.App., 71 S.W.2d 564—Benton v. 
Taylor, Civ.App., 208 S.W. 704, er¬ 
ror refused. 

Utah.—Buttrey v. Guaranteed Secu¬ 
rities Co., 300 P. 1040, 78 Utah 39. 
Wash.—Nixon v. Merchant, 141 P.2d 
411, 19 Wash.2d 97. 

3 C.J. p 1115 note 20. 

Court was without jurisdiction to 
entertain a cross appeal where no 
appeal bond was filed by cross ap¬ 
pellant. 

N.J.—Pendlebury v, Passaic Val. 
Sewerage Commission, 44 A.2d 344, 
133 N.J.Law 344. 

Cross appeal dismissed where bond 
not filed. 


Mont.—Pappas v. Braithwaite, 173 P. 
2d 116, 116 Mont. 606. 

1.5 Miss.—Buckley v. United Gas 
Public Service Co., 168 So. 462, 176 
Miss. 282. 

2. La.—Lavigne v. May, 2 Mart.,N.S., 
628. 

N.C.—Spence v. Tapscott, 93 N.C. 250. 
S.D.—Coburn v. Brown County, 74 
N.W. 1026, 10 S.D. 552. 

Tex.—Jones v. Kuhn, 161 S.W.2d 778, 
139 Tex. 125—Stoner v. Spencer, 
32 Tex. 653. 

Chopelas v. North River Ins. Co., 
Civ.App., 105 S.W.2d 693. 

Wis.— Corpus Juris Secundum cited 
in Pick v. Pick, 15 N.W.2d 807, 809, 
245 Wis. 496. 

3 C.J. p 1115 note 22. 

Same rule applies as to deposit 
Wis.—Pick y. Pick, 15 N.W.2d 807, 
245 Wis. 496. 

3. N.H.—Clark v. Courser, 30 N.H. 
454. 

4. Colo.—Shannon v. Dodge, 32 P. 
61, 18 Colo. 164. 

N.Y.—Rhoades v. Robles, 145 N.Y.S. 
2d 286, 1 Misc.2d 43. 

.McIntyre v. Strong, 63 How.Pr. 
405. 

5. Ark.—Free v. Maxwell, 212 S.W. 
325, 138 Ark. 489. 

3 C.J. p 1115 note 25. 
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Where an amended appeal is properly joined 
with the original appeal, the giving of a second bond 
to prosecute the appeal is unnecessary. 6 After an 
appeal has been abandoned, the bond filed for it 
cannot become a writ of error bond but a new in- 
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strument for that purpose must be executed and 
filed. 7 

Where the respondent appeals from a reversal 
of the judgment by the intermediate appellate court, 
he may be required to file an undertaking. 7 * 5 


b. Deposit in Lieu of Bond or Undertaking 


§511. In General 

While there is authority that a statute calling for 
an appeal bond or undertaking is not satisfied by a cash 
deposit in lieu thereof, other authorities accept a deposit, 
particularly where there is statutory provision therefor. 

In some jurisdictions, it is held, sometimes by 
reason of express statutory provision, that the appel¬ 
lant or plaintiff in error may make a deposit with a 
designated officer of the court in lieu of an appeal 
bond or undertaking, 8 * provided he prepays the cost 


of the transcript 8 * 5 and provided, under some of the 
statutes, he is unable to give a bond with sureties. 0 
It has been held that such deposit is a sufficient 
compliance with a statute merely requiring the ap¬ 
pellant to give security. 10 

Where such a deposit is not provided for, how¬ 
ever, it has been held that a deposit is not a suffi¬ 
cient compliance with a statute which requires a 
bond or undertaking as a condition precedent to 
the right to appeal, 11 12 and the court is without au- 


6. Conn.—Furlong v. New York, etc , 
R. Co., 78 A 489, 83 Conn. 568, 21 
Ann.Cas. 937. 

7. Tex.—Stuart Independent School 
Dist. v. Wilson Independent School 
Dist., Civ.App., 60 S.W.2d 484— 
Washita Ranger Oil Co. v. Disney, 
Civ.App., 264 S.W. 630—Mowrey 
v. Fidelity & Deposit Co. of Mary¬ 
land, Civ.App., 251 S.W. 252. 

7.5 N.Y.—Rooney v. Rice, 7 N.E.2d 
713, 273 N.Y. 600. 

8. Ariz.—Peters v. Berryman, 245 P. 
282, 30 Ariz. 120. 

Idaho.—Caldwell v. Evans, 275 P. 

779, 47 Idaho 342—Bohannon 

Dredging Co. v. England, 168 P. 

12, 30 Idaho 721. 

La.—Green v. Billa, App., 86 So.2d 
578. 

Minn.—Thwing v. Minowa Co., 156 N. 
W. 780. 

Mont.—In re McGovern’s Estate, 250 
P. 812, 77 Mont. 182. 

N.D.—McClenahan v. Meek, 278 N. 
W. 469, 68 N.D. 255—Parrish v. 
Menz School Dist. No. 5, Sioux 
County, 223 N.W. 693, 57 N.D. 616. 
Ohio.—Acme Mortg. & Inv. Co. v. 
Bachelor, 74 N.E.2d 111, 79 Ohio 
App. 417—McKenzie v. Neville, 26 
N.E.2d 790, 63 Ohio App. 420, ap¬ 
peal dismissed 25 N.E.2d 290, 136 
Ohio St. 278. 

Wash.—Salter v. Heiser, 260 P.2d 
882, 43 Wash.2d 198—In re Down- 
ings’ Estates, 262 P. 235, 146 Wash. 
154. 

3 C.J. p 1116 note 27. 

Deposit of check 

A deposit of a check for the amount 
of the cash deposit is sufficient. 
Idaho.—Caldwell v. Evans, 275 P. 779, 
47 Idaho 342. 

N.D.—Parrish v. Menz School Dist. 
No. 5 Sioux County, 223 NW. 693, 
57 N.D. 616. 


Deposit to surety 

Deposit to secure loss in case the 
surety is compelled to pay the decree 
creates a pledge relationship. 

N.J.—National Surety Co. v. Mulli¬ 
gan, 146 A. 372, 105 N.J.Law 336. 

Receipt for deposit 

Use of the abbreviation "et al” 
by the clerk in receipt for money de¬ 
posited in lieu of an appeal bond 
is of no effect, since the bond would 
be sufficient without a receipt there¬ 
for. 

Mont.—In re McGovern’s Estate, 250 
P. 812, 77 Mont. 182. 

Writing to show purpose of deposit 
On a deposit of money, under Rev. 
i Codes (1921) § 9734, m lieu of bond 
on appeal, no writing is required, as 
the statute declares the purpose for 
which it was deposited. 

Mont.—In re McGovern’s Estate, su¬ 
pra. 

Certified check 

(1) An appeal would not be dis¬ 
missed on ground that no appeal bond 
was filed in compliance with statute, 
where appellants filed a certified 
check which was approved by the 
trial court as an appeal bond. 

Ind.—Weber v. Fohl, 41 N.E.2d 648, 

111 Ind.App. 388. 

(2) Where appellants had deposit¬ 
ed cash with clerk of court in 
amount necessary for appeal bond, 
that clerk had, prior to noticing of 
motion to dismiss, converted cash | 
into certified check did not render 
deposit by appellants insufficient, 
since loss of the cash on or after 
its conversion could not be attributed 
to them. 

Nev.—Barlow v. Western Pac. R. Co., 
238 P.2d 901, 68 Nev. 511. 

Community funds 

If an appealing husband deposits 
community funds with clerk in lieu 
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of filing appeal bond, there has been 
sufficient compliance with statute so 
as to make appeal effectual as to 
both husband and wife, even though 
done by husband without knowledge 
or consent of wife. 

Wash.—Fisher v. Hagstrom, 214 P.2d 
654, 35 Wash.2d 632. 

Amount of deposit insufficient 
N.D.—McClenahan v. Meek, 278 N. 

W. 469, 68 N.D. 255. 

Ohio.—Sommers v. De Ran, 4 N.E.2d 
267, 53 Ohio App. 87. 

8.5 Miss.—Snipes v. Commercial & 
Indus. Bank, 82 So.2d 895. 

Purpose of statute 

The deposit or bond provided for 
by statutory provision that, if ap¬ 
pellant prepay cost of transcript, 
bond for one hundred dollars shall be 
sufficient on appeal from final judg¬ 
ment of circuit court in civil case, 
or appellant may deposit that sum 
with clerk in lieu pf bond, is intended 
to cover additional costs on appeal 
to supreme court. 

Miss.—Wooten v. City of Laurel, 74 
So.2d 752, 221 Miss. 652. 

9. La.—Antoine v. Hamilton, App., 
144 So. 614. 

3 C.J. p 1116 note 28. 

Purpose of deposit shown. 

A deposit, shown to be intended in 
lieu of an appeal bond and identified 
with the case by an accompanying 
writing, is sufficient. 

La.—Antoine v. Hamilton, supra. 

10- Ga.—Hill v. Hudspeth, 22 Ga. 
621. 

La.—Richardson v. Terrel, 9 Mart. 

1 . 

11. Ala.—Harris v. Barber, 186 So. 
160, 237 Ala. 138. 

Hawaii.—Marks v. Waiahole Water 
Co., 36 Hawaii 188. 

Kan.—In re Witt’s Estate, 163 P 
797, 100 Kan. 171. 
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thority to accept it, 12 at least if the deposit is not 
the amount required for security. 13 Where the fiat 
directing the issuance of a writ of error requires 
a bond for costs, as a condition precedent to the 
issuance of the writ, nothing short of an actual 
bond can answer the requirement. 14 

Under some statutes, a deposit, rather than a 
bond or undertaking, is required. 14 - 5 

Time of deposit . Where a deposit may be made 
in lieu of a bond or undertaking, it must be made 
within the time prescribed for filing the bond or 
undertaking. 15 It may, however, be substituted for 
an undertaking already filed, after the time pre¬ 
scribed therefor, if within the time allowed for 
justification of the sureties. 16 


4A C.J.S. 

§ 512. Change or Withdrawal of Deposit 
Made 

If money is deposited in lieu of a bond it cannot be 
changed or withdrawn until final determination of the 
appeal. 

Where appellant has made his choice of proce¬ 
dure, and has deposited a sum of money in lieu 
of a bond or undertaking, the appellate court will 
not, in the absence of statutory authority, allow 
him to retract and file an undertaking. 17 As a 
rule the deposit must remain until final determina¬ 
tion of the appeal, and it cannot be changed or 
withdrawn. 18 An appellant who deposits a less 
amount than the statute requires has no standing 
in the appellate court to move for a reduction of 
the amount. 19 

After the appeal is determined, the deposit, less 
any proper charges against it, is to be refunded to 
the appellant. 19 - 5 


c. Exemptions 


§ 513. In General 

Exemptions from the requirement that a bond or 
undertaking be filed to perfect an appeal are purely 
statutory and will not, as a rule, be extended beyond the 
specified cases. 

One who comes within the statute requiring se¬ 
curity on appeal or writ of error cannot claim an 
exemption, unless he is expressly or impliedly ex¬ 
empted by statute. 20 Persons claiming such exemp¬ 
tion must show affirmatively to the court their right 


thereto, 21 and, as a rule, statutory exemptions will 
not be extended by implication beyond the specified 
cases, as they are exceptions to the general policy 
of the law in protecting appellees. 22 

The fact that one of two defendants who jointly 
give notice of their appeals is not required to give 
an appeal bond does not relieve the other from 
the necessity of filing a proper bond, and hence the 
appeal of such defendant without bond must be 
dismissed. 23 The statutory exemption attaches onljr 


Mo.—State ex rel. Maxwell v. Sevier, 
App., 179 S.W.2d 492. 

Tex.—Ringgold v. Graham, Com.App., 
13 S.W.2d 355. 

Va.—Parker v. Prince William Coun¬ 
ty, 93 S.E.2d 136, 198 Va. 231— 
Corpus Juris cited in Brooks v. 
Epperson, 178 S.E. 787, 789, 164 
Va. 37. 

3 C.J. p 1116 note 30. 

Bond plus deposit 

Where one of several nonresident 
appellants grave his personal bond in 
an appeal from the probate court to 
the district court, and made a cash 
deposit of three hundred dollars as 
security, which bond and security 
were approved by the probate court, 
it was held, that this was a sufficient 
compliance with the statute. 

Kan.—Jarrard v. McCarthy, 149 P. 
696, 95 Kan. 719. 

12. Tex.—Ringgold v. Graham, Com. 
App., 13 S.W.2d 355. 

3 C.J. p 1116 note 30 [b]. 

13. Tex.—Overstreet v. First Nat. 
Bank, Civ.App., 68 S.W.2d 277. 

14. Tenn.—Shaner v. Southern R. 
Co., 52 S.W. 852, 103 Tenn. 259. 


14.5 N.J.—Mestice v. Board of Ad¬ 
justment of Borough of Neptune 
City, 114 A.2d 270, 35 N.J.Super. 
313. 

15. Ind.—Vancleave v. Wolf, 190 N. 

E. 371, 98 Ind.App. 650. 

3 C.J. p 1116 note 32. 


18. Ga.—Hall v. Hall, 195 S.E. 731, 
185 Ga. 502. 

N.Y.—McIntyre v. Strong, 48 N.Y.Su¬ 
per. 299—Parsons v. Travis, 9 N.Y. 
Super. 659. 

19. N.Y.—Jesup v. Carnegie, 45 N.Y. 
Super. 310. 


Subsequent term of court 
A deposit in lieh of a bond can¬ 
not be made at a subsequent term 
of court in which the filing of an 
appeal bond would be ineffective. 

Ind.—Vancleave v. Wolf, supra. 

16. Cal.—Montezuma Improvement 
Co. v. Superior Court, City and 
County of San Francisco, 218 P. 
772, 63 C.A. 434. 

17. Idaho.—Caldwell v. Evans, 275 
P. 779, 47 Idaho 342. 

3 C.J. p 1116 note 33. 

Appeal ineffectual 

Withdrawal of a deposit made in 
lieu of a written undertaking on ap¬ 
peal and the substitution of a writ¬ 
ten undertaking renders the appeal 
ineffectual. 

Idaho.—Caldwell v. Evans, supra. 
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19.5 N.Y.—In re Guggino's Estate, 3: 
N.Y.S.2d 875, 166 Misc. 424. 

20. Ohio.—Fountain v. Pierce, 176- 
N.E. 444, 123 Ohio St. 609. 

Tex.— Corpus Juris Secundum cited 
in Camp v. Atlantic Refining Co., 
Civ.App., 179 S.W.2d 326, 329, error- 
refused. 

3 C.J. p 1117 note 37. 

21. Pa.—Pugh v. Ottenkirk, 3 Watta- 
& S 170. 

Tex.—Guest v. Phillips, 34 Tex. 176. 
Weeden v. Martin, 2 Tex.App.Civ. 
Cas. § 197. 

22. Iowa.—Harrison v. Stebbins, 73: 
N.W. 1034, 104 Iowa 462. 

3 C.J. p 1117 note 40. 

23. Cal.—Meyer v. San Diego, 62 P*. 
211, 130 C. 60. 

Tex.—Duggan v. Noell, 30 Tex. 451. 
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on appeals to and from those courts which are with¬ 
in the statute. 24 

§ 514. Persons in Fiduciary or Representa¬ 
tive Capacity 

a. In general 

b. Trustees, assignees, receivers, etc. 

c. Guardians and next friends 

d. Executors and administrators 

a. In General 

Persons in a fiduciary or representative capacity are 
exempt from giving an appeal bond only when such per¬ 
sons are acting in the interest of their trust. 

Statutes providing either generally that persons 
acting in a fiduciary or representative capacity 
need not give an appeal bond or undertaking, or 
that it need not be given by particular parties act¬ 
ing in such capacity, apply, usually by their ex¬ 
press terms, only where such persons are acting, not 
in their individual or personal capacity, but in 
their fiduciary or representative capacity, and ap¬ 
peal in the interest of their trust. 25 Under some 
statutes, a fiduciary is exempt from giving an ap¬ 
peal bond only if he has given bond for the faith¬ 
ful performance of his fiduciary duties. 25 - 5 When 
so provided by statute, a fiduciary, within the time 
limited for giving bond, must give a written notice 
to the court of his intention to appeal, in order for 
the appeal to be allowed without bond. 26 A statute 
exempting fiduciaries from giving an appeal bond 
has been held to apply where the appeal is on 
only questions of law and not to an appeal on ques¬ 
tions of law and fact. 26 - 5 
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Statutes exempting certain classes from giving 
an appeal bond or undertaking do not violate consti¬ 
tutional provisions forbidding special legislation. 27 

b. Trustees, Assignees, Receivers, Etc. 

Unless exempted by statute, trustees, assignees, and 
receivers must give the required bond on appeal. 

Trustees, assignees, and receivers must give the 
required bond, or undertaking on appeal or writ of 
error in like manner as other appellants, unless ex¬ 
empted by statute; 28 but frequently, under statutes 
exempting persons acting in a fiduciary or repre¬ 
sentative capacity, or under statutes expressly men¬ 
tioning them, no bond or undertaking is required 
of trustees or assignees in insolvency or for the 
benefit of creditors, 29 or of receivers, 30 or of other 
persons acting in a fiduciary or representative ca¬ 
pacity, 31 provided they are acting in such capacity. 
If they are acting in their individual, and not in 
their fiduciary or representative, capacity in appeal¬ 
ing or suing out the writ of error, they are not ex¬ 
empt and must give security just as any other liti¬ 
gant. 32 A trustee or assignee, acting in his fiduciary 
or representative capacity, is not exempt, if he is 
not such as to come within the terms and intent of 
the statute. 33 

c. Guardians and Next Friends 

Guardians acting in their fiduciary or representative 
capacity are generally exempted by statute and need not 
file an appeal bond. 

When so provided by statute, guardians of infants 
or insane persons are exempted from giving security 
on appeal, 34 if they are acting in their fiduciary or 


g4. Tex.—Daniel v. Mason, 37 S.W. 
J061, 90 Tex. 162. 

25. Colo.—In re Carrington’s Estate, 
143 P.2d 273, 111 Colo. 382. 

Ohio.—In re Logan’s Estate, 13 N.E. 
2d 911, 133 Ohio St. 341—Thomas 
v. Moore, 39 N.E. 803, 52 Ohio St. 
200 . 

Purpose of appeal 

Statute giving administrators, exec¬ 
utors, guardians or conservators 
right to appeal without bond does not 
extend to anyone occupying such a 
fiduciary capacity an absolute per¬ 
sonal privilege regardless of pur¬ 
pose for which appeal is prosecuted. 
Colo.—In re Carrington’s Estate, 143 
P.2d 273, 111 Colo. 382. 

25.5 Ohio.—In re Logan’s Estate, 13 
N.E.2d 911, 133 Ohio St. 341. 

26» Ohio.—Curry v. Manfull, 174 N. 

E. 248, 123 Ohio St. 118. 

8 C.J. p 1117 note 44 [a]. 

264> Ohio.—Lansinger v. Miami Sav. 
& Loan Co., App., 59 N.E.2d 749. 


27. Ill.—Holmes v. Mattoon, 111 Ill. 
28, 53 Am.R. 602. 

Neb.—McClay v. Lincoln, 49 N.W. 282, 
32 Neb. 412. 

28- Ga.—Scott v. Turpin, 30 Ga. 964. 
Ohio.—Kuhn v. Haley, 20 Ohio Cir. 
Ct. 286, 11 Ohio Cir.Dec. 105. 

29. Ohio.—In re Sidwell, 66 N.E. 521, 
67 Ohio St. 464. 

3 C.J. p 1117 note 48. 

30. U.S.—Pacific Nat. Bank v. Mix- 
ter, Mass., 5 S.Ct. 944, 114 U.S. 463, 
29 L.Ed. 221. 

Pa. —O’Horo v. Republic Sav., etc., 
Assoc., 7 Lack LegxN. 42. 

Bond given as receiver 

A receiver, giving bond required 
by law, was not required to furnish 
appeal bond in order to perfect ap¬ 
peal. 

Ohio.—Steele v. Midwest Haulers, 48 
N.E.2d 230, 141 Ohio St. 369. 

31. Cal.—Scheerer v. Edgar, 7 P. 760, 
I 67 C. 377. 


County auditor 

A county auditor acting in his of¬ 
ficial capacity is within a statute 
exempting an executor, administra¬ 
tor, trustee, or other person acting 
in another’s right from the necessity 
of furnishing an appeal bond. 

Cal.—Scheerer v. Edgar, supra. 

32. Ga.—Sawyer v. Cheney, 59 Ga. 
368. 

Ohio.—Collins v. Millen, 48 N.E. 1097, 
57 Ohio St. 289. 

Biddle v. Phipps, 2 Ohio Cir.Ct. 
61, 1 Ohio Cir.Dec. 363. 

3 C.J. p 1117 note 51. 

33. Ohio.—Fountain v. Pierce, 176 
N.E. 444, 123 Ohio St. 609. 

3 C.J. p 1118 note 52. 

34. Ind.—State ex rel. Symons v. 
East Chicago State Bank, 17 N.E 
2d 491, 106 Ind.App. 4. 

Neb.—In re Nelson’s Estate, 187 N. 
W. 916, 108 Neb. 296—In re Lang- 
don, 167 N.W. 571, 102 Neb. 432. 
Ohio.—Matter of Robinson, 25 Ohio 
Cir.Ct,N.S., 26. 
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representative capacity, but not otherwise. 35 They 
are not exempt, however, if the statute does not ex¬ 
pressly so provide. 36 

d. Executors and Administrators 

(1) In general 

(2) Necessity for valid and subsisting 

appointment 

(3) Necessity for valid official bond 

(4) Accounting or claims between ad¬ 

ministrator and estate 

(1) In General 

When so provided by statute, an executor or admin¬ 
istrator is exempt from the requirement that appellant 
file an appeal bond if the appeal is taken in his represen¬ 
tative capacity and in the interest of the estate. 


An executor or administrator, whether appoint¬ 
ed in the state or in another state, is not exempt 
from the necessity of giving bond on appeal even 
where he appeals in his representative capacity and 
in the interest of the estate, unless he is exempted 
by the statute. 37 Under statutes exempting general¬ 
ly persons in a fiduciary or representative capacity, 
or under statutes expressly mentioning them, execu¬ 
tors and administrators are exempt in certain cases 
from the necessity of giving bond or other secur¬ 
ity on appealing or suing out a writ of error in 
their fiduciary or representative capacity, and in 
the interest of the estate; 38 but to entitle an ex¬ 
ecutor or administrator to appeal without bond 
or undertaking, the judgment, order, or decree must 
be against him in his representative capacity and 
the appeal must be taken in that capacity and in the 


Tex.—Rachford v. Glover, Civ.App., 
123 S.W. 2d 700, error dismissed, 
judgment correct—Day v. Hender¬ 
son, Civ.App., 224 S.W. 248. 

3 C.J. p 1118 note 53. 

Guardian ad litem who was ap¬ 
pointed for minor children was not 
required to give bond on appeal. 
Tex—King v. Payne, 292 S.W.2d 331. 

35. Neb.—In re Williams' Guardian¬ 
ship, 151 N.W. 161, 97 Neb. 726. 

Okl.—In re Methvin's Guardianship, 
49 P.2d 514, 174 Okl. 75—Arnold v. 
Richardson, 217 P. 381, 90 Okl. 220. 
Tex.—Lynch v. Bernhardt, Civ.App., 
201 S.W. 1051. 

3 C.J. p 1118 note 54. 

, Judgment for fees 

A judgment, allowing incompetent's 
former guardian unsatisfactory 
amount as fee for his services, was 
judgment from which he could ap¬ 
peal without bond. 

Ind.—Walton v. Walton's Guardian¬ 
ship, 95 N.E.2d 301, 120 Ind.App. 
656. 

Reinstatement 

Guardian appealing from judgment 
refusing to reinstate him as guard¬ 
ian of insane person was not exempt 
from giving required appeal bond. 
Tex.—Young v. McKinney, Civ.App., 
94 S.W.2d 185. 

36. Ky.—In re Huggins, 102 S.W. 
849, 31 Ky.L. 475. 

Mo.—Potter v. Todd, 73 Mo. 101. 

Tex.—Hudgins v„ Leggett, 19 S.W. 
387, 84 Tex. 207—Lumpkin v. 

Smyth, 57 Tex. 489—Watson v. 
Guest, 41 Tex. 559. 

Duke v. Wheeler, 67 S.W. 439, 28 
Tex.Civ.App. 391. 

3 C.J. p 1118 note 56. * 

The next friend of a minor plain¬ 
tiff is not, as such, entitled to appeal 
without bond or affidavit. 

Tex.—King v. Payne, Civ.App., 287 
S.W.2d 293, mandamus granted. 


37. Hawaii.—Lord v. Lord, 35 Ha¬ 
waii 843. 

Tex.—Jones v. Gibbs, 131 S.W.2d 957, 
133 Tex. 627. 

Wash.—Dau v. Pence, 133 P.2d 523, 
16 Wash.2d 368. 

Wis.—In re Meseberg, 64 N.W. 1002, 
91 Wis. 399. 

3 C.J. p 1119 note 59. 

Appeals from intermediate court of 
appeals 

The statute providing that execu¬ 
tors, administrators, and guardians 
shall not be required to give bond 
on any appeal or writ of error taken 
by them in their fiduciary capacity is 
not intended to lay down a rule as to 
writs of error from court of civil ap¬ 
peals to supreme court, such appeals 
being governed by another statute. 
Tex.—Jones v. Gibbs, 131 S.W.2d 957, 
133 Tex. 627. 

38. Ga.—Wever v. Wever, 188 S.E. 
706, 183 Ga. 453. 

Webb v. Webb, 101 S.E. 200, 24 
Ga.App. 464. 

Ind.—Greathouse v. McKinney, 44 N. 

E.2d 344, 220 Ind. 462. 

Minn.—In re Kees' Estate, 285 N.W. 
836, 205 Minn. 349. 

Neb.—In re Bednar’s Estate, 37 N. 
W.2d 195, 151 Neb. 242—In re Nel¬ 
son's Estate, 187 N.W. 916, 108 
Neb. 296—In re Langdon, 167 N.W. 
571, 102 Neb. 432—In re Dovey's 
Estate, 157 N.W. 915, 99 Neb. 744. 
Ohio.—Watson v. Watson, 152 N.E. 

674, 20 Ohio App. 425. 

Okl.—In re Mo-Se-Che-He’s Estate, 
213 P.2d 855, 202 Okl. 382—Arnold 
v. Richardson, 217 P. 381, 90 Okl. 
220 . 

Pa.—Murray v. Sharp, 72 Pa. 360. 

Foulk v. Brown, 2 Watts 209. 
Tex.—Drew v. Jarvis, 216 S.W. 618, 
110 Tex. 136. 

Harden v. Federal Farm Mortg. 
Oorp., Civ.App., 223 S.W.2d 39— 
Douglas v. Douglas, Civ.App., 167 
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S.W.2d 774—De Miller v. Yzaguirre, 
Civ.App., 143 S.W.2d 425, error re¬ 
fused—Hodge v. Taylor, Civ.App., 
85 S.W.2d 799—Reef v. Hamblen, 
Civ.App., 47 S.W.2d 375—Morton’s 
Estate v. Ferguson, Civ.App., 45 S. 
W.2d 419. 

Va.—Richardson v. Shank, 154 S.E. 

542, 155 Va. 240. 

3 C.J. p 1118 note 57. 

Award of arbitration 

An appeal from an award of arbi¬ 
tration may be taken by a personal 
representative without payment of 
costs or entering into a recognizance, 
although he took out the rule for 
reference. 

Pa.—Murray v. Sharp, 72 Pa. 360. 
Zerbe v. Miller, 1 Pearson 290. 

Independent executor was not re¬ 
quired to give bond on appeal, in 
view of statute providing that execu¬ 
tors “appointed" by courts shall not 
be required to give bond on appeal, 
as against contention that independ¬ 
ent executor was “appointed" by will 
and not by court, which merely rati¬ 
fied appointment, since independent 
executor is “appointee” of court in 
sense that he may not function un¬ 
til will has been admitted to probate, 
and since all executors are “appoint¬ 
ed" by will in sense that they are 
nominated thereby, court being un¬ 
able to disregard expressed wish of 
testator unless nominee is disquali¬ 
fied. 

Tex.—Houston Land & Trust Co. v* 
Campbell, Civ.App., 105 S.W. 2d 430, 
error refused. 

Application for stay 
Appeal without bond from judg¬ 
ment removing administrator of de¬ 
cedent's estate held not sustainable, 
in absence of prayer for appeal and 
stay of proceedings in court below. 
Ind.—Robinson v. Bennett, 1 N.E.2d 
304, 102 Ind.App. 101. 
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interest of the estate. 39 The exemption applies 
only to executors and administrators appointed by 
the courts of the state and not to those appointed 
b\ T the courts of other states. 39 - 5 

Where an administrator or executor appeals sole¬ 
ly in his individual capacity, he must file an appeal 
bond. 39 - 10 If the judgment is in part personal 
against the executor or administrator, and in part 
touching his representative character, he must give 
an appeal bond or undertaking to cover the part of 
the judgment which is personal, but need not give 
an appeal bond or undertaking for the part which 
affects him only in his representative character, as 
that is covered by his official bond. 40 The fact that 
an executor is also a legatee or devisee does not de¬ 
prive him of the exemption, 41 but where the ap¬ 
peal is from a judgment against him as devisee, he 
must give an undertaking in the same manner as 
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any other party having a personal interest. 42 

The fact that the estate is insolvent, and that the 
whole of the property may ultimately be set aside 
as an allowance to the widow and children, cannot 
deprive the administrator of the right to appeal with¬ 
out giving bond. 43 Where another is substituted 
for the administrator after the appeal has been 
perfected, such other may be required to give an 
appeal bond. 43 - 5 

It has been held that an executor or administrator 
who is a defendant in a joint action is entitled to 
appeal and thereby take up the case as to his co¬ 
defendants, without any bond being given on the 
appeal, 44 but it has also been held that, where there 
is a joint appeal by executors and legatees and the 
legatees are in possession of the property in dispute, 
the legatees may be required to give security or 


39. Colo.—Redington v. Reddington, 
180 P. 675, 66 Colo. 485. 

Ga.—Webb v. Webb, 101 S.E. 200, 24 
Ga.App. 464. 

IncL—Greathouse v. McKinney, 44 N. 
E.2d 344, 220 Ind. 462. 

Robinson v. Bennett, 1 N.E.2d 
304, 102 Ind.App. 101. 

Mo.—State ex rel. Knisely v. Jones, 
202 S.W. 1117, 274 Mo. 374. 

Neb.—In re Bednar’s Estate, 37 N.W. 
2d 195, 151 Neb. 242—In re Vetter’s 
Estate, 297 N.W. 554, 139 Neb. 307 
—In re Mathews’ Estate, 252 N.W. 
210, 125 Neb. 737—In re Runyon's 
Estate, 197 N.W. 417, 111 Neb. 635 
—In re Nelson’s Estate, 187 N.W. 
916, 108 Neb. 296. 

N.M.—Hunker v. Veeder, 259 P. 431, 
32 N.M. 452—Baca v. Winters, 192 
P. 479, 26 N.M. 340. 

Ohio.—Hennick v. Hennick, App., 35 
N.E.2d 753. 

Okl.—De Villiers v. Whitebird, 105 P. 
2d 1055, 188 Okl. 38—Allen v. Kin¬ 
der, 300 P. 653, 150 Okl. 156. 

Pa.—Masterson v. Masterson, 5 
Rawle 137. 

Tex.—Stephenson v. Manire, Civ. 

App., 93 S.W.2d 559. 

3 C.J. p 1119 note 66. 

Denial of distributee’s title 

Fact that an administratrix, by 
way of defense to a citation proceed¬ 
ing in a court of ordinary by a dis¬ 
tributee, set up that the distributee 
was not entitled to the share claim¬ 
ed, because his vendors denied his ti¬ 
tle thereto, would not convert a per¬ 
sonal proceeding against the admin¬ 
istratrix into a proceeding against 
the estate, as by such defense the 
administratrix was not ’’defending 
solely the title of the estate," nor 
was the judgment one against "the 
assets of the estate,” but a personal 
judgment against her. 

Ga.—Webb v. Webb, 161 SJE. 200, 24 
Ga.App. 464. 


Claim to be sole heir 

A statute providing that on ap¬ 
peals prosecuted by an administra¬ 
tor, executor, or conservator no bond 
shall be required, does not apply to 
an administratrix who seeks a deter¬ 
mination that she is the sole heir at 
law in her individual capacity. 

Colo.—Redington v. Reddington, 180 
P. 675, 66 Colo. 485. 

Widow’s election to take against will 
An appeal by executor from deci¬ 
sion that widow had right to elect 
to take under the law, rather than 
under will, despite antenuptial con¬ 
tract, was practically on behalf of 
some of the heirs, and hence execu¬ 
tor should give same bond as heir 
would have to give, notwithstanding 
statute exempting executor from fil¬ 
ing bond when appealing in repre¬ 
sentative capacity, and executor’s al¬ 
leged interest in receiving compensa¬ 
tion as testamentary trustee for wid- j 
ow. 

Neb.—In re Vetter's Estate, 297 N.W. 
554, 139 Neb. 307. 

Action for wrongful death 

On an appeal from an order by a 
personal representative in. an action 
for wrongful death, the representa¬ 
tive was not relieved from the neces¬ 
sity of furnishing an appeal bond or | 
undertaking or depositing cash in 
lieu thereof, by statute providing 
that no undertaking or bond need be 
given on any appeal of any executor 
or administrator as such, since a 
representative in such an action acts 
for the district court and not in his 
capacity as executor or administra¬ 
tor for the probate court or the es¬ 
tate of the deceased. 

Minn.—Sworski v. Colman, 282 N.W. 
276, 203 Minn. 545. 

39.5 Tex.—De Miller v. Tzaguirre, 
Civ.App., 143 S.W.2d 425, error re¬ 
fused. 


39.10 Okl.—In re Cooper’s Estate, 87 
P.2d 337, 184 Okl. 363. 

“Personal concern” 

(1) An appeal of a temporary ad¬ 
ministrator from an order of the pro¬ 
bate court refusing to appoint him 
and appointing another as perma¬ 
nent administrator has been held to 
‘‘personally concern” the administra¬ 
tor within a statute authorizing ap¬ 
peal by an administrator without 
bond only if the matter does not 
“personally concern” the administra¬ 
tor so that the temporary adminis¬ 
trator had no right to appeal with¬ 
out giving bond, regardless of the 
motive of the temporary administra¬ 
tor in seeking to become permanent 
administrator. 

Tex.—Stephenson v. Manire, Civ.App., 
93 S.W.2d 559. 

(2) Litigation seeking removal of 
administrator personally concerned 
administrator and hence administra¬ 
tor was required by statute to give 
appeal bond. 

Tex.—Powell’s Estate v. Mackey, 219 
S.W.2d 156, error refused. 

40. Tex.—Casey v. Texarkana, etc., 

R. Co., Civ.App., 151 S.W. 856. 

Va.—Shearman v. Christian, 1 Rand. 
393, 22 Va. 393—Dunton v. Robins, 
2 Munf. 341, 16 Va. 341. 

41. Neb.—Thompson v. Pope, 109 N. 
W. 498, 77 Neb. 338. 

Tex.—Erwin v. Erwin, Civ.App., 61 

S. W. 159. 

42. Ohio.—Downing v. Downing, 23 
Ohio Cir.Ct. 389. 

43. Tex.—Anglin v. Barlow, Civ.App., 
45 S.W. 827. 

43.5 Ohio.—Goldhardt v. Curry, 

App., 63 N.E.2d 214, first case. 

44. Ohio.—Emerick v. Armstrong, 1 
Ohio 513. 
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suffer a dismissal of the appeal as to themselves. 45 
Fact that other parties have unnecessarily joined 
in the appeal with the administrator without giving 
bond does not authorize a dismissal of the appeal 
as to him. 46 

Where an appeal is begun but appellant dies with¬ 
out giving bond but before the expiration of the 
statutory period for doing so, the administrator need 
not file a bond to continue the appeal, 47 but no ap¬ 
peal can be prosecuted by the administrator if it 
is not perfected by him within the statutory period 
for giving bond. 48 

Where a judgment is obtained by a person as an 
individual against himself as administrator, he need 
not file a bond on taking an appeal. 49 

Who included in exemption . Statutes exempting 
executors and administrators from giving security 
on appeal have been held to include a temporary 
administrator, 50 a surviving partner administering 
on partnership effects, 51 an independent executor, 52 
and an executor of a deceased executrix, 53 but not 
to include an executor de son tort. 54 

(2) Necessity for Valid and Subsisting Ap¬ 
pointment 

To be exempt from the giving of an appeal bond an 
executor or administrator must, as a rule, be acting un¬ 
der a valid and subsisting appointment. 

To entitle an executor or administrator to ap¬ 


peal without giving an appeal bond he must, as 
a rule, be acting under a valid and subsisting ap¬ 
pointment. 55 An executor is not acting under a 
valid and subsisting appointment entitling him to 
appeal without giving an appeal bond or under¬ 
taking where the appeal is from a judgment deny¬ 
ing an application to probate the will from which 
he derives his authority, 56 but it has been held that, 
where the appeal is from a judgment vacating the 
probate of the will from which the executor de¬ 
rives his authority, he need not give an appeal bond, 
as the judgment vacating the probate of the will 
does not terminate his official duties as long as he 
takes the necessary steps to appeal therefrom. 57 

A contest as to the right to administer the es¬ 
tate is one of personal interest to the administra¬ 
tor, and the statute exempting him from giving bond 
when appealing in his official capacity does not ap¬ 
ply. 57 - 5 Generally, an appeal from a judgment re¬ 
voking letters of administration cannot be perfected 
by the administrator without the giving of an ap¬ 
peal bond or undertaking, on the ground that the 
executor or administrator in such case is not ap¬ 
pealing in his representative capacity, 58 unless the 
statute suspends the operation of the judgment dur¬ 
ing the determination of the appeal. 59 It has been 
held that the administrator may appeal without 
filing a bond from a decree admitting to probate 
a purported will of his decedent. 59 - 5 The executor 


45. Va.—Sadler v. Green, 1 Hen. & 
M. 26, 11 Va. 26. 

3 C.J. p 1121 note 80. 

46. Ind.—Ruch v. Biery, 11 N.E. 312, 
110 Ind. 444. 

47. Va.—Poff v. Poff, 104 S.E. 719, 
128 Va. 62. 

3 C.J. p 1121 note 82 [a]. 

Estates of decedents 

(1) Where a party takes an appeal 
and thereafter dies before the ex¬ 
piration of the statutory period with¬ 
in which an appeal bond would have 
been given had he lived, the continued 
pendency of the appeal is unquestion¬ 
ably necessary to protect his estate 
after his death, and the case falls 
within the provision of a statute 
which exempts cases involving the 
estates of decedents from the need 
of the giving of an appeal bond. 

Va.—Poff v. Poff, supra. 

(2) The “estate of decedent,” to be 
protected, within such a statute, is 
the claim or right which the person¬ 
al representative as such must pro¬ 
tect or defend, because it is his 
bounden duty and because he is ap¬ 
pointed for that very purpose. 

Va.—Richardson v. Shank, 154 S.E. 

542, 155 Va. 240. 

Death of assignee 

Where the original appellant, who 


was an assignee in bankruptcy and 
appealed as such, died and a second 
assignee was substituted as appel¬ 
lant, it was held that, as the as¬ 
signee was one of the persons re¬ 
quired to give an appeal bond, and as 
this appeal was not promoted for the 
purpose of protecting the estate of 
the deceased assignee, but rather for 
the purpose of protecting the estate 
of the bankrupt, an appeal bond was 
necessary. 

Va.—Pace v. Ficklin, 76 Va. 292. 

48. Tex.—In Hanlon v. Silk, 3 S.W. 
290. 

3 C.J. p 1121 note 82 [b]. 

49. Ind.—Jones v. Jones, 91 Ind. 
378. 

50. Tex.—Erwin v. Erwin, Civ.App., 
61 S.W. 159—Anglin v. Barlow, Civ. 
App., 45 S.W. 827. 

51. Mo.—Bruening v. Oberschelp, 42 
Mo. 276. 

52. Tex.—Buttlar v. Davis, 52 Tex. 
74. 

White v. Smith, 2 Tex.App.Civ. 
Cas. § 399, overruled in Sherwood 
v. Galveston Real Est., etc., Co., 1 
Tex.App.Civ.Cas. § 694. 

53. Ohio.—In re Sidwell, 66 N.E. 521, 
67 Ohio St 464. 
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54. Tenn.—Hutchinson v. Fulghum, 
4 Heisk. 550. 

55. Cal.—In re McDermott, 59 P. 
783, 127 C. 450. 

Tex.—Cox v. Paschal, Civ.App., 54 S. 
W. 774. 

Wis.—In re Somervaill, 80 N.W. 65, 
104 Wis. 72. 

3 C.J. p 1120 note 71. 

56. Ga.—Samples v. Samples, 21 S. 
E.2d 601, 194 Ga, 383. 

Tex.—Robertson v. National Spiritu¬ 
alists’ Ass’n of United States of 
America, Civ.App., 25 S.W.2d 889 
—Warne v. Jackson, Civ.App., 230 
S.W. 242. 

3 C.J. p 1120 note 72. 

57. Tex,—Marshall v. Stubbs, 106 S. 
W. 435, 48 Tex.Civ.App. 158. 

57.5 Tex.—Stephenson v. Manire, 
Civ.App., 93 S.W.2d 559, error re¬ 
fused. 

58. N.M.—Baca v. Winters, 192 P. 
479, 26 N.M. 340. 

Tex.—Wedgworth v. Roberson, Civ. 

App., 45 S.W.2d 427. 

3 C.J. p 1120 note 74. 

59. Minn.—Johnson v. Lundgren, 260 
N.W. 295, 194 Minn. 300. 

59.5 Okl.—Barnes v. Logsdon, 63 P. 
2d 964, 178 Okl. 645. 
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named in the will has been held entitled to appeal 
without bond from an order probating the will as 
a muniment of title only and without appointment 
of an executor. 59 * 10 

(3) Necessity for Valid Official Bond 

The filing of a proper official bond is generally held 
to be a prerequisite to the exemption in favor of execu¬ 
tors and administrators with relation to appeal bonds and 
undertakings. 

The fact that he is liable on his official bond is 
one of the reasons for exempting an executor or 
administrator, 60 and hence, the filing of a proper 
official bond is generally held to be a prerequisite to 
the statutory exemptions in favor of executors and 
administrators with relation to appeal bonds and un¬ 
dertakings, 61 and the official bond must be a proper 
and valid bond at the time the appeal is taken. 62 

(4) Accounting or Claims between Adminis¬ 

trator and Estate 

An appeal bond is usually necessary where the liti¬ 
gation is between the executor or administrator and the 
estate. 

In accordance with the rule that the appeal must 
be taken in the interest of the estate to exempt the 
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executor or administrator from the necessity of 
filing an appeal bond, as already stated in subdivision 
d (1) of this section, an executor or administrator 
who appeals from a judgment disallowing a claim 
for expenditures or items of account against the 
estate, 63 or from a judgment rendered against him 
for moneys due the estate, 64 must file an appeal 
bond. 

§ 515. Residuary Legatees 

Residuary legatees who have given bond to pay 
debts and legacies are exempt, under some statutes, from 
the necessity of giving bond on appeal. 

When exempted by statute, residuary legatees who 
have given bond to pay debts and legacies are re¬ 
lieved from the necessity of giving bond on appeal. 63 

§ 516. Persons under Disability 

Persons under disability are exempt from giving ap¬ 
peal bonds, where so provided by statute, but not other¬ 
wise. 

In the absence of a statute infants are not neces¬ 
sarily exempt from giving security on appeal, 66 but 
in some jurisdictions infants 67 or insane persons 68 
are either expressly exempted in certain cases, or 


59.10 Tex.—Cocke v. Smith, 179 S. 
W.2d 954, 142 Tex. 396, set aside on 
other grounds 179 S.W.2d 958, 142 
Tex. 396, conformed to, Civ.App., 
182 S.W.2d 727. 

Cocke v. Naumann, Civ.App., 188 
S.W.2d 781, refused for want of 
merit. 

Transcript 

Where an independent executor 
named in will was entitled to appeal 
from order of district court dismiss¬ 
ing his appeal from probate court 
order admitting will to probate with¬ 
out filing of appeal bond, district 
clerk properly delivered transcript of 
proceedings in district court to exec¬ 
utor for purpose of appeal. 

Tex.—Cocke v. Birr, 179 S.W.2d 958, 
142 Tex. 432. 

60. Va.—Richardson v. Shank, 154 
S.E. 542, 155 Va. 240. 

3 C.J. p 1118 note 57 [a]. 

61. Cal.—Pacific Pav. Co. v. Bolton, 
26 P. 650, 89 C. 154. 

Kan.—Freeman v. Hill, 25 P. 870, 45 
Kan. 435. 

N.D.—Doll v. Stahl, 59 N.W.2d 721, 
79 N.D. 843, 41 A.L.R.2d 1317. 
Ohio.—In re Sidwell, 66 N.E. 521, 67 
Ohio St. 464—Collins v. Millen, 48 
N.E. 1097, 57 Ohio St. 289—Denni¬ 
son v. Talmage, 29 Ohio St. 433. 

Work v. Massie, 6 Ohio 503. 

Tully v. Turner, App., 97 N.E.2d 
50—In re Stevenson’s Estate, 69 N. 
E.2d 424, 79 Ohio App. 413—Hen- 
nick v. Hennick, App., 35 N.E.2d 
753. 


Roberts v. Wheeler, 1 Wright 697 
—Ulery v. Ulery, 1 Wright 631. 
Okl.—In re Mo-Se-Che-He’s Estate, 
213 P.2d 855, 202 Okl. 382. 

62. Ohio.—Tully v. Turner, App., 97 
N.E.2d 50. 

Utah.—Wells v. Kelly, 40 P. 705, 11 
Utah 421, affirmed 42 P. 1133, 12 
Utah 437. 

63. Ind.—Greathouse v. McKinney, 
44 N.E.2d 344, 220 Ind. 462. 

Mo.—State ex rel. Knisely v. Jones, 
202 S.W. 1117, 274 Mo. 374. 

Okl.—De Villiers v. Whitebird, 105 P. 
2d 1055, 188 Okl. 38—Hunter v. 
Cooper, 48 P.2d 1078, 173 Okl. 404 
—Allen v. Kinder, 300 P. 653, 150 
Okl. 156. 

64. Kan.—In re Baird’s Estate, 169 
P. 1149, 102 Kan. 317. 

3 C.J. p 1120 note 75. 

Surcharge 

Statute giving executors right to 
appeal without bond did not author¬ 
ize appeal without bond by executrix 
from judgment surcharging her with 
certain sums and appointing a bank 
as trustee of estate in her stead, 
since such appeal was prosecuted 
for benefit of executrix individually. 
Colo.—In re Carrington’s Estate, 143 
P.2d 273, 111 Colo. 382. 

In Minnesota 

(1) Under statute providing that 
on appeal from probate to district 
court no appeal bond is required if 
appeal is by representative on be¬ 
half of estate, appeal by representa¬ 
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tive is “on behalf of the estate” 
when it is for interest or advantage 
of estate, but if purpose of appeal 
by representative is to prevent or 
defeat payment of a claim due from 
him to the estate, the appeal is not 
for interest or advantage of estate 
and bond is required. 

Minn.—In re Kees’ Estate, 285 N.W. 
836, 205 Minn. 349. 

(2) Where sole purpose of appeal 
was to wipe out surcharge and de¬ 
feat payment of claim owing estate 
by representative and wife, filing of 
appeal bond by representative was 
necessary. 

Minn.—In re Kees’ Estate, supra. 

(3) Under the prior statute it was 
held that the administrator of estate 
may appeal in his representative ca¬ 
pacity and without an appeal bond 
from order of probate court dis¬ 
charging and settling his final ac¬ 
count, notwithstanding such order af¬ 
fects him only individually and not 
in representative capacity. 

Minn.—Clover v. Peterson, 267 N.W. 
213, 197 Minn. 344, 104 A.L.R. 1188. 

65. Neb.—Thompson v. Pope, 109 N. 
W. 498, 77 Neb. 338. 

66. N.C.—Turner v. Quinn, 92 N.C. 
501. 

67. R.I.—Atwood v. Warwick Pro¬ 
bate Ct., 23 A. 99, 17 R.I. 537. 

3 C.J. p 1121 notes 84 £a], 85 £c]. 

68. Mass.—McDonald v. Morton, 1 
Mass. 543. 
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have been held to be exempt on the ground that they 
are not within the terms or reason of the statute 
requiring security. 

Under a permissive statute, in a proper case a 
married woman can make an appeal without giving 
security for costs, 69 but such a statute must be 
strictly construed, 70 and for appeals which are not 
within the statute, security for costs must be given. 71 

§ 517. States and Officers Thereof 

a. Federal government 

b. State government 


a. Federal Government 

The United States is not exempt from filing an ap¬ 
peal bond in state courts. 

Federal statutes, under which the United States, 
or officers representing the United States, are ex¬ 
empt from the necessity of filing an appeal bond or 
security for costs in an appeal in a federal court or 
in the court of appeals in the District of Columbia, 
do not apply to proceedings in territorial 72 or state 73 
courts. Hence the United States, when prosecuting 
an appeal in a state court, is generally required to file 
an appeal bond, 74 notwithstanding comity between 

70. Ala.—Payne v. Hill, 20 So.2d 102, 


69. Ala.—Payne v. Hill, ,20 So.2d 
102, 246 Ala. 221—Naff v. Fairfield- 
American Nat. Bank, 165 So. 224, 
231 Ala. 3S8—Murphy v. Vaughan, 
147 So. 404, 226 Ala. 461—Buell v. 
Miller, 141 So. 223, 224 Ala. 566— 
Holley v. Harris, 125 So. 660, 220 
Ala. 417—Ex parte Jones, 115 So. 
301, 217 Ala. 20S—Kimbrell v. 

Simpson, 112 So. 903, 216 Ala. 293 
—Ex parte Barkley, 98 So. 463, 210 
Ala. 466—Pollard v. Jackson, 85 So. 
431, 204 Ala. 31. 

3 C.J. p 1121 note 85 [a], p 1124 note 
11 [c]. 

Types of judgments 

(1) The statute authorizes a mar¬ 
ried woman to appeal without giv¬ 
ing security for costs on making af¬ 
fidavit of her inability to do so when 
the judgment subjects any of her 
property to sale, is for the payment 
of money, or the doing or perform¬ 
ing of any act by her. 

Ala.—Pritchett v. Wilson, 194 So. 176, 
239 Ala. 146. 

(2) A statute providing that, from 
any judgment or decree subjecting to 
sale any property of, or for the pay¬ 
ment of money or the doing or per¬ 
formance of any act by, any mar¬ 
ried woman, she is entitled to an ap¬ 
peal to the supreme court or court of 
appeals to revise such judgment 
without giving security for the cost 
of the appeal, exempts married wom¬ 
en from giving appeal bonds in all 
general personal judgments for the 
recovery of money, including money 
judgment for assault and battery. 
Ala.—Ex parte Brown, 105 So. 170, 

213 Ala. 7. 

(3) The statute did not authorize 
appeal by married woman without 
giving security for costs from de¬ 
cree dismissing her suit to cancel 
for fraud a mortgage executed by 
her. 

Ala.—Pritchett v. Wilson, supra. 

(4) The statute concerning when 
married women may appeal without 
giving bond or surety for costs does 
not apply to actions in ejectment or 
in equity for possession of iand in 
which the land is not ordered sold 
and in which no judgment for- pay¬ 


ment of money is rendered, other 
than for costs. 

Ala.—Ex parte Green, 194 So. 889, 

239 Ala. 290. 

(5) An interlocutory decree over¬ 
ruling a demurrer to bill seeking as 
administrator a sale of real estate 
for payment of debts and as an adult 
heir, sale of land for division and 
distribution was not within statute 
relating to appeals by married wom¬ 
en without security for costs. 

Ala.—Payne v. Hill, 20 So.2d 102, 246 

Ala. 221. 

(6) Judgment for costs was not a 
“judgment for the payment of mon¬ 
ey" within statute permitting appeal 
by married woman on such a judg¬ 
ment without security. 

Ala.—Rosser v. Rosser, 77 So.2d 374, 

262 Ala. 116. 

(7) Inclusion of damages for de¬ 
tention of automobile in judgment for 
plaintiff in detinue to recover auto¬ 
mobile made judgment a "judgment 
for payment of money," so as to en¬ 
title defendant, who was a married 
woman, to appeal without giving se¬ 
curity for costs. 

Ala.—Balls v. Crump, 56 So.2d 108, 

256 Ala. 512. 

Security in appeal from portion of 
decree 

A married woman can appeal with¬ 
out giving security for costs so far 
as the decree falls within the statute, 
although portions of the decree are 
not appealable without giving secu¬ 
rity. 

Ala.—Ex parte Jones, 115 So. 301, 217 

Ala. 208. 

Separate estates 

A statute providing that, from any 
judgment or decree subjecting to sale 
or condemnation any property of or 
for the payment of money or the do¬ 
ing or performing of any act by any 
married woman, she is entitled to an 
appeal to the supreme court or court 
of appeals to revise such judgment, 
order, or decree without bond or se¬ 
curity for costs, applies only to the 
separate estates of married women 
and does not confer a general exemp¬ 
tion on married women as a class. 
Ala.—Ex parte Johns, 96 So. 888, 209 

Ala. '638. 


246 Ala. 221—Ex parte Watkins, 
148 So. 335 (second case), 226 Ala. 
634. 

Cannot be enlarged by construction 

A statute permitting married wom¬ 
en to appeal without giving security 
for costs in certain cases cannot be 
enlarged by construction. 

Ala.—Ex parte Watkins, 148 So. 335, 
25 Ala.App. 419 (first case), cer¬ 
tiorari denied 148 So. 335 (second 
case), 226 Ala. 634. 

71. Ala.—Elson v. Pridgen, 2 So. 2d 
110, 241 Ala. 233—Ex parte Wat¬ 
kins, 148 So. 335 (second case), 
226 Ala. 634—Nichols v. Snead, 140 
So. 375, 224 Ala. 324—Hildebrand 
v. First Nat. Bank, 128 So. 219, 221 
Ala. 216—Cobb v. Reed Phosphate 
Co., 124 So. 94, 220 Ala. 55—Scott 
v. Shepherd, 112 So. 137, 215 Ala. 
671—Lea v. Phillips, 112 So. 323, 
216 Ala. 35—Ex parte Johns, 96 
So. 888, 209 Ala. 638—Peters v. 
Chas. Schuessler & Sons, 95 So. 26, 
208 Ala. 627. 

72. Okl.—U. S. v. Choctaw, etc., R. 
Co., 41 P. 729, 3 Okl. 404. 

73. Tex.—U. S. v. Branson, Civ.App., 
147 S.W.2d 286, error refused— 
Bryson v. Payne, Civ.App., 232 S. 
W. 362, dismissed for want of ju¬ 
risdiction. 

Wash.— Corpus Juris Secundum quot¬ 
ed in In re Henry Mill & Timber 
Co., 188 P.2d 677, 29 Wash.2d 678. 

74. Ariz.—In re Elkin’s Estate, 285 
P. 281, 36 Ariz. 334. 

Ind.—State v. U. S., 8 Blackf. 252. 
Tex.—Southland Life Ins. Co. v. Bar¬ 
rett, Civ.App., 172 S.W.2d 997, er¬ 
ror refused— Corpus Juris Secun¬ 
dum cited in U. S. v. Branson, Civ. 
App., 147 S.W.2d 286, 288, error re¬ 
fused—Bryson v. Payne, Civ.App., 
232 S.W. 362, dismissed for want 
of jurisdiction. 

Wash.— Corpus Juris Secundum quot¬ 
ed in In re Henry Mill & Timber 
3 C.J. p 1121 note 87 [d], 

Co., 188 P.2d 677, 29 Wash.2d 678. 
Guardian of Indian wards 
(1) The United States, suing as 
guardian of Indian wards, is required 
to give an appeal bond. 
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the state and the United States ; 75 but in some states 
this has been held to be unnecessary. 76 

b. State Government 

The state or its officers, acting in their official ca¬ 
pacity, are not ordinarily required to furnish an appeal 
bond. 

Quoted in: N.H.—D’Amours v. Hills, 79 A.2d 348, 349, 96 
N.H. 498. 

The statutes generally exempt the state from the 
necessity of giving an appeal bond or undertaking ; 77 
and the exemption is generally extended to state of¬ 


ficers and agents representing the state. 75 Accord- 
inglv, an appeal bond or security for costs is not re¬ 
quired to perfect an appeal by such officers or boards* 
as board of examiners for nurses, 79 bank commis¬ 
sioner, 50 a building and loan commissioner, 81 com¬ 
missioner of insurance and banking, 82 comptroller, 83 
conservation commissioner, 84 highway commission, 85 
industrial accident commission, 86 insurance com¬ 
missioner, 87 land settlement board, 88 prison com¬ 
mission, 89 nor is such appeal bond or security re- 


Ariz.—In re Elkin's Estate, 285 P. 
281, 36 Ariz. 334. 

(2) Under federal statutes. Unit¬ 
ed States Probate Attorney, appear¬ 
ing in Oklahoma county court for le¬ 
gal guardian of half-blood restricted 
Choctaw Indian minor girl on hear¬ 
ing of another attorney’s petition for 
allowance of fee for services in pre¬ 
paring guardianship papers, includ¬ 
ing petition for sale of oil and gas 
lease on lands in which such minor 
had interest, and procuring such sale, 
had right to appeal to district court 
from county court’s order and judg¬ 
ment allowing fee without giving 
bond provided for by Oklahoma stat¬ 
utes. 

Okl.—In re Winter’s Guardianship, 
263 P.2d 736. 
liability for costs 

An appeal by the United States 
could not be perfected without filing 
an appeal bond or affidavit in lieu 
thereof, in absence of statutory ex¬ 
emption, irrespective of whether the 
United States was liable for costs. 
Tex.—U. S. v. Branson, Civ.App., 147 
S.W.2d 286, error refused. 

Collector of internal revenue, who 
intervened in mortgage foreclosure 
suit in order to enforce income tax 
lien, was required to file an appeal or 
supersedeas bond to perfect appeal 
from adverse judgment and confer 
jurisdiction on reviewing court. 

Tex.—Thomas v. Cowan, Civ.App., 
153 S.W.2d 509. 

75. Ariz.—In re Elkin’s Estate, 285 
P. 281, 36 Ariz. 334. 

76. Pa.—U. S. v. Barber, 17 Serg. & 
R. 348. 

77. Ind.—Crittenberger v. State Sav¬ 
ings & Trust Co. of Marion County, 
114 N.E. 225, 63 Ind.App. 151. 

La.—State v. DeSoto Wholesale Gro¬ 
cery Co., App., 159 So. 445. 

Mass.—Commonwealth v. Fidelity & 
Casualty Co. of New York, 131 N. 
E. 448, 238 Mass. 577. 

Neb.—State v. Odd Fellows Hall 
Ass'n, 243 N.W. 616, 123 Neb. 440. 

3 C.J. p 1122 note 88. 

Quo warranto 

An appeal bond need not be given 
by the state in quo warranto pro¬ 
ceedings. 


Tex.—State v. Broach, Civ.App., 35 
S.W. 86. 

78. Ariz.—State Bd. of Barber Ex¬ 
aminers v. Walker, 192 P.2d 723, 
67 Ariz. 156. 

Cal.—Meyer v. State Land Settle¬ 
ment Board, 286 P. 743, 104 C.A. 
577. 

Idaho.—Coon v. Sommercamp, 146 P. 
728, 26 Idaho 776. 

Neb.—Power Oil Co. v. Cochran, 295 
N.W. 805, 138 Neb. 827. 

N.D.—King v. Menz, 75 N.W.2d 516. 
N.Y.—Rooney v. Rice, 7 N.E.2d 713, 
273 N.Y. 600. 

Or.—Smythe v. Smythe, 149 P. 516, 
80 Or. 150, Ann.Cas.l918D 1094. 
Tenn.—Findlay v. Monroe, 270 S.W.2d 
325, 196 Tenn. 690. 

Tex.—Teacher Retirement System v. 
Duckworth, 260 S.W.2d 632, 153 
Tex.Civ.App. 141, affirmed 264 S.W. 
2d 98, 153 Tex. 141—Rainey v. Ma¬ 
lone, Civ.App., 141 S.W.2d 713- 
Collier v. Smith, Civ.App., 169 S. 
W. 1108. 

Wis.—State ex rel. Orvis v. Evans, 
282 N.W. 14, 229 Wis. 304. 

3 C.J. p 1122 note 89. 

Waiver by administrative body 

An administrative body exempt by 
statute from the furnishing of bonds 
in judicial proceedings does not, by 
failing or declining to comply with 
an order of appeal attempting to re¬ 
quire an appeal bond, waive the right 
to an order of appeal without bond. 
La.—Police Jury of La Salle Parish 
v. Police Jury of Catahoula Parish, 
83 So. 250, 145 La. 1053. 

State in substance a party 

Unless action against state agent 
or officer is considered suit against 
state, state agent or officer must file 
appeal bond. 

Wash.—State ex rel. Fleming v. Cohn, 
121 F.2d 954, 12 Wash.2d 415. 

79. Mont—State v. Board of Ex¬ 
aminers for Nurses, 156 P. 124, 52 
Mont. 91. 

8a La.—Daugherty v. Canal Bank & 
Trust Co., App., 151 So. 431. 

Tex.—Gossett v. L. G. Balfour Co., 
Civ.App., Ill S.W.2d 1119, reversed 
on other grounds 115 S.W.2d 594, 
131 Tex. 348. 

81. Cal.—North American Building- 
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Loan Ass’n v. Richardson, 56 P.2d 
1221, 6 C.2d 90. 

Constitutionality of statute 

In a statute authorizing the build¬ 
ing and loan commissioner to take 
over the assets of a building and 
loan association in case of impair¬ 
ment thereof to the extent specified 
therein, a provision permitting the 
commissioner to prosecute an appeal 
without an appeal bond, whereas 
bond is required on appeal by the 
association, does not render the stat¬ 
ute unconstitutional, since the com¬ 
missioner acts in his capacity as 
state officer. 

Cal.—North American Building-Loan 
Ass’n v. Richardson, supra. 

82. Tex.—Hall v. Eastland County, 
Civ.App., 254 S.W. 1113. 

83. N.M.—Carter v. Coury, 242 P. 
331, 31 N.M. 108. 

3 C.J. p 1122 note 89 [e]. 

84. La.—Everett v. Hue & Aarnes, 
137 So. 201, 173 La. 420. 

85. La.—Texas Creosoting Co. v. 
Midland Const. Co., 147 So. 366, 177 
La. 18. 

86. Or.—Enneberg v. State Indus¬ 
trial Accident Commission, 167 P. 
310, 88 Or. 436—Miller v. State In¬ 
dustrial Accident Commission, 15$ 
P. 1150, 84 Or. 507. 

87. Cal.—Mitchell v. Taylor, 43 P. 
2d 803, 3 Cal. 217. 

88. Cal.—Meyer v. State Land Set¬ 
tlement Board, 286 P. 743, 104 C.A. 
577. 

89. Tex.—Herring v. Houston Nat. 
Exch. Bank, 253 S.W. 813, 113 Tex. 
264. 

Effect of enumeration of other com¬ 
missions 

The special mention of the rail¬ 
road commission of Texas in Rev.St. 
art 2105, exempting the state, the 
several counties, and the heads of 
departments prosecuting or defend¬ 
ing actions in their official capacity 
from the necessity of giving bond on 
appeal, did not limit the application 
of the statute tc those departments 
enumerated by Const, art 4 § 1, as 
constituting the executive depart¬ 
ments of the state. 

Tex.—Herring v. Houston Nat. Exch. 
Rank, supwt 
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quired of a railroad commission, 90 superintendent of 
banks, 01 supervisor of public accounts, 92 or tax 
commission, 93 or by a charity hospital supported by 
the state. 94 

Even when statutes do not expressly exempt the 
state, it is the generally accepted rule of law that 
a state is not within the contemplation of statutes re¬ 
quiring appeal bonds unless specifically named, 95 but 
where a private party, as relator, brings suit in the 
name of the state or of the attorney-general, an 
effective appeal cannot be taken without giving the 
bond or undertaking required by law. 96 When a 
board exempt from giving bond furnishes a de¬ 
fective bond, it does not thereby waive its right of 
appeal without bond. 97 


§518. Municipal Corporations, Counties, 
and Other Political Subdivisions, 
and Officers Thereof 

Where so provided by statute, but not otherwise, 
municipal corporations, counties, and other political sub¬ 
divisions of the state, and their officers, are exempt 
from filing an appeal bond, but there is no exemption 
in the absence of a statute so providing. 

Municipal corporations, counties, and other po¬ 
litical subdivisions of the state are expressly or im¬ 
pliedly exempted under some statutes from the 
necessity of giving bond or undertaking on appeal, 98 
and the exemption is frequently extended to their 
officers or agents when representing them in a suit, 


SOl Tex.—Railroad Commission of 
Texas v. Vanway Express Co., Civ. 
App., 103 S.W.Sd 814, error refused 
—Smith v. Texas Farm Products, 
Civ.App., 86 S.W.2d 52, affirmed 96 
S.W.2d 290, 128 Tex. 171. 

91. Ariz.—Hammons v. National 
Surety Co., 279 P. 264, 35 Ariz. 
425. 

Miss.—Love v. Mississippi Cotton¬ 
seed Products Co., 159 So. 96, 174 
Miss. 697. 

S.D.—Fergen v. Lome, 210 N.W. 102, 
50 S.D. 328. 

“Beneficially interested” 

A statute authorizing- “officials rep¬ 
resenting state” and any “state offi¬ 
cer" who is a party to a suit in 
which the state is “beneficially inter¬ 
ested” to appeal without bond was 
intended to apply to all persons rep¬ 
resenting the state in judicial pro¬ 
ceedings under delegated authority, 
and the words “beneficially interest¬ 
ed” are not limited to a financial 
interest in a particular suit, but in¬ 
clude an interest therein of the state 
in its governmental capacity. 

Miss.—Love v. Mississippi Cotton¬ 
seed Products Co., 159 So. 96, 174 
Miss. 697. 

92. La.—State v. Federal Sales Co., 
129 So. 520, 170 La. 893. 

93. N.M.—First State Bank of Ber¬ 
nalillo v. State, 193 P. 73, 26 N.M. 
401. 

94. La.—Charity Hospital v. Mey- 
eaux, 8 La.App. 264—Charity Hos¬ 
pital v. Meyeaux, 7 La.App. 690. 

Services rendered to employees 
Aji act exempting state boards 
from furnishing bonds in judicial 
proceedings includes suits by a char¬ 
ity hospital for charges for services 
rendered to employees under the com¬ 
pensation law. 

La.—Charity Hospital v. Meyeaux, 8 
La.App. 264—Charity Hospital v. 
Meyeaux, 7 La.App. 690. 

Brivate school 

Within Code (1921) § 430, provid¬ 
ing that charitable, educational, and 


reformatory institutions under the 
patronage or control of the state 
may prosecute writs of error with¬ 
out giving bond, a private school 
corporation sued for negligence is not 
under the control or patronage of 
the state so as to exempt it from 
the necessity of filing an appeal bond. 
Colo.—Buchhalter v. Solomon, 241 P. 
718, 78 Colo. 227. motion granted 
47 S.Ct. 106, 273 U.S. 640, 71 L.Ed. 
818. 

95. Cal.—San Francisco Law, etc., 
Co. v. State, 74 P. 1047, 141 C. 354 
—People v. Clingan, 5 C. 389. 

Fla.—State v. Rushing, 17 Fla. 223. 
Ill.—Holmes v. Mattoon, 111 Ill. 27, 
53 Am.R. 602. 

La.—State v. Cannon, 14 So. 130, 45 
La. Ann. 1231. 

Neb.—McClay v. Lincoln, 49 N.W. 
282, 32 Neb. 412. 

N.H.—C.J.S. quoted in. D’Amours v. 

Hills, 79 A.2d 348, 349, 96 N.H 498. 
Okl.—Corpus Juris cited in State v. 
Oppenheim, 83 P.2d 533, 535, 183 
Okl. 550. 

Tenn.—Walker v. Turner, 122 S.W.2d 
804, 22 Tenn.App. 280. 

3 C.J. p 1122 note 90. 

96. Wis.—State v. Milwaukee, 78 N. 
W. 756, 102 Wis. 509. 

97. La.—Fifth Louisiana Levee Dist. 
v. Farmer-Wren Land Co., 61 So. 
870, 132 La. 916—Fifth Louisiana 
Levee Dist. v. Concordia Land, etc., 
Co., 61 So. 869, 132 La. 915—Fifth 
Louisiana Levee Dist. v. Howard 
Land, etc., Co., 61 So. 868, 132 La. 
911—Luchini v. Police Jury, 53 So. 
68, 126 La. 975, 21 Ann.Cas. 59. 

98. U.S.—Marrow v. City of Fergu¬ 
son, D.C.Mo., 114 F.Supp. 755. 

Ill.—McCarthy v. City of Chicago, 197 
Ill.App. 564. 

Ind.—City of Princeton v. Woodruff, 
104 N.E.2d 748, 230 Ind. 536—Board 
of Public Safety of City of Mun- 
cie v. Walling, 187 N.E. 385, 206 
Ind. 540. 

City of Gary v. Prott, App., 159 
N.E. 554. 


La.—Perkins v. Wisner, 132 So. 493, 
171 La. 898. 

State ex rel. Doyle v. Rapides 
Parish Democratic Executive Com¬ 
mittee, App., 32 So.2d 494—State 
ex rel. Temple v. Vernon Parish 
School Board, App., 178 So. 176, 
followed in State ex rel. Winfree v. 
Vernon Parish School Board, 178 
So. 180, State ex rel. Johnson v. 
Vernon Parish School Board, 178 
So. 180, State ex rel. Merchant v. 
Vernon Parish School Board, 178 
So. 180, State ex rel. Haight v. Ver¬ 
non Parish School Board, 178 So. 
181 and State ex rel. Brown v. 
Vernon Parish School Board, 178 
So. 181. 

Ohio.—Wolf v. City of Columbus, 
129 N.E.2d 309, 98 Ohio App. 333. 
Pa.—Wagenhurst v. Delaware Tp., 4 
Pa.Co. 533. 

Chester City v. Wheaton, 1 Del. 
Co. 3—Rose v. Lancaster, 5 Leg. 
Op. 48. 

S.D.—Kamrar v. Sanborn County, 244 
N.W. 89. 60 S.D. 147. 

Tenn.—Walker v. Turner, 122 S.W.2d 
804, 22 Tenn.App. 280. 

Tex.—City of Wink v. R. B. George 
Machinery Co., 63 S.W.2d 849, 122 
Tex. 613. 

City of Athens v. Evans, Com. 
App., 63 S.W.2d 379. 

Andricks v. Schaefer, Civ.App., 
279 S.W.2d 421—City of Lubbock 
v. Stubbs, Civ.App., 278 S.W.2d 516, 
error refused no reversible error— 
Moody v. Clark, Civ.App., 266 S.W. 
2d 907, error refused no reversible 
error—City and County of Dallas 
Levee Imp. Dist. v. Carroll, Civ. 
App., 263 S.W.2d 307, error refused 
no reversible error—City of Mun- 
day v. First State Bank of Mun- 
day, Civ.App., 61 S.W.2d 861—City 
of Houston v. Susholtz, Civ.App., 22 
S.W.2d 537, affirmed Susholtz v. 
City of Houston, Com.App., 37 S. 
W.2d 728—City of Dallas v. 
Springer, Civ.App., 8 S.W.2d 772— 
City of Fort Worth v. First Bap- 
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either by the express terms of the statute, or by 
judicial construction on the ground that the suit is 
in effect by or against the municipality, county, 
etc." 

It is generally held, however, that in the absence 


of a statute exempting them, or in the absence of an 
exempting statute broad enough to include them, 
there is no exemption in favor of municipal corpora¬ 
tions, counties, or other political subdivisions or 
boards, 1 or in favor of their officers when parties 
to a suit, 2 except where the county is involuntarily 


tist Church of Fort Worth, Civ. 
App., 268 S.W. 1016. 

Utah.—In re Peterson, 48 P.2d 468, 
87 Utah 144. 

3 C.J. p 1122 note 93. 

Public body 

Where appeal was by public body 
so that, pursuant to statute, order 
of appeal properly dispensed with 
requirement of appeal bond, rendition 
of such order ipso facto perfected 
appeal. 

La.—Mississippi River Bridge Au¬ 
thority for and on Behalf of State 
v. Norman, 89 So.2d 117, 230 La. 
547. 

Some rule cities 

A statute providing that all cities 
might prosecute suits and appeal 
from a judgment without giving se¬ 
curity for costs, although part of a 
chapter dealing with home rule cities 
may be construed as applying to all 
cities. 

Tex.—City of Athens v. Evans, Com. 
App., 63 S.W.2d 379. 

Interlocutory orders or decrees 

A statute exempting a municipal 
corporation from giving a bond on 
appeal applies to appeals from inter¬ 
locutory orders or decrees on appeal 
in an action to which the municipal 
corporation is a party. 

Ill.—McCarthy v. Chicago, 197 Ill. 
App. 564—Chicago v. O’Hare, 124 
Ill.App. 290. 

independent school district engaged 
in conducting public schools was a 
governmental agency exercising gov¬ 
ernmental power and hence was en¬ 
titled to appeal without bond. 

Tex.—Amarillo Independent School 
Dist. v. Brookmeyer, Civ.App., 292 
S.W.2d 886—Sour Lake Independ¬ 
ent School Dist. v. Easterling, Civ. 
App., 142 S.W.2d 237, error refused. 

“Drainage district” is a separate, 
distinct, legal entity, with power to 
sue and be sued as such in its cor¬ 
porate name, and it is not excepted 
from necessity of giving bond for 
appeal under statute excepting state, 
and any county, city, town, or vil¬ 
lage thereof, from necessity of giv¬ 
ing bond, although it is within discre¬ 
tion of supreme court to permit ap¬ 
peal bond to be executed by drain¬ 
age district on such terms as court 
may deem proper. 

Miss.—Sabougla Drainage Dist. No. 
2 of Calhoun and Webster Coun¬ 
ties v. People’s Bank & Trust Co. 
of Tupelo, 1 So.2d 219, 191 Miss. 
331. 


99. Ala.—Citv of Birmingham v. 
Simmons, 132 So. 322. 222 Ala. 309, 
74 A L.R. 766—City of Anniston v. 
Hillman, 126 So. 169, 220 Ala. 505 
—McLendon v. Empire Mining Co., 
74 So. 937, 199 Ala. 482. 

Colo.—School Dist. No. 6 of Moffat 
County v. Sultz, 237 P. 150, 77 Colo. 
453. 

Fla.—Corpus Juris cited in Treat v. 
State ex rel. Winters, 154 So. 157, 
158, 114 Fla. 195. 

La.—Perkins v. Wisner, 132 So. 493, 
171 La. 898—Police Jury of La 
Salle Parish v. Police Jury of Cat- j 
ahoula Parish, 83 So. 250, 145 La. 
1053—Hayne v. Assessor, 79 So. 
280, 143 La. 697. 

S.D.—Wangsness v. McAlpine, 190 N. 
W. 883, 46 S.D. 75. 

Tex.—Board of Adjustment of City 
of Fort Worth v. Stovall, 216 S.W. 
2d 171, 147 Tex. 366. 

Denton County v. Sauls, Civ. 
App., 265 S.W. 1091. 

Wash.—Evans v. Swisher, 122 P.2d 
503, 12 Wash.2d 535. 

3 C.J. p 1122 note 94. 

Official act 

(1) Where an action against an 
officer of a county or other political 
subdivision is directed against some 
official act of such officer, and the 
municipal corporation has an actual 
legal interest in such act or in the 
matter to which it relates, and the 
action does not involve merely the 
officer's own conduct in unreasonably 
and capriciously refusing to perform 
some purely administrative duty, the 
municipal corporation is the “real 
party in interest” with respect to 
appellate procedure, and hence if it 
is one of those expressly exempted 
by statute from giving bond on an 
appeal taken directly by it, defend¬ 
ant officer on taking an appeal is 
likewise exempted from giving bond. 
Wash.—Evans v. Swisher, 122 P.2d 

503, 12 Wash.2d 535. 

(2) County judge and commission¬ 
ers, although sued in their official 
capacities, must file bond or make a 
deposit in lieu thereof in order to per¬ 
fect appeal from judgment awarding 
a peremptory writ of mandamus com¬ 
manding them to amend county budg¬ 
et, since county was not made a par¬ 
ty to suit. 

Tex.—Ploch v. Dickison, Civ.App., 223 
S.W.2d 568. 

Depositary of ootmty funds 

A bank, which was the depositary 
of school funds, was not entitled to 
| appeal without a bond, in an action 
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for mandamus to require payment of 
warrant on the funds. 

Miss.—Cleveland State Bank v. Cot¬ 
ton Exchange Bank, 79 So. 810, 118 
Miss. 768. 

Violation of injunction 

Injunction restraining municipality 
and others from supplying electric¬ 
ity for domestic and commercial us¬ 
es was held binding on supreme court 
in civil contempt proceeding for vio¬ 
lating injunction previously affirmed 
by supreme court, and hence mayor, 
having violated injunction, could not 
contend that he was performing du¬ 
ties imposed by law, and therefore 
he had no right to appeal without 
bond under statute granting such 
right to officers representing city in 
official capacity. 

Ind.—Bangs v. Northern Indiana 
Power Co., 6 N.E.2d 563, 211 Ind. 
628. 

1. Ala.—Colbert County v. Tennes¬ 
see Valley Bank, 144 So. 803, 225 
Ala. 632. 

State v. Page, 97 So. 244, 19 Ala. 
App. 303. 

Hawaii.—Bishop v. City and County 
of Honolulu, 32 Hawaii 111. 

Or.—Irwin v. Klamath County, 210 
P. 159, 110 Or. 374. 

3 C.J. p 1123 note 95. 

Interest of state 

The state is not interested in an 
action for money against a county 
within a statute providing that in 
all actions in which the state is in¬ 
terested it shall not be required to 
file an undertaking upon appeal; 
hence the county must furnish an un¬ 
dertaking on appeal. 

Or.—Irwin v. Klamath County, su¬ 
pra. 

Town 

Under a statute providing that no 
bond shall be required upon any ap¬ 
peal taken by the state or any coun¬ 
ty, or by any state board or com¬ 
mission, or by any state or county 
officer in his official capacity, a town, 
not falling within the exemptions, 
must file an appeal bond. 

Ariz.—Town of Yuma v. Winn, 148 
P. 286, 17 Ariz. 92. 

Township 

A township is not a municipal cor¬ 
poration within a statute exempting 
the latter from filing an appeal bond. 
S.D.—Rex Tp. v. Bailey Tp., 223 N- 
W. 200, 54 S.D. 307. 

2. Cal.—Von Schmidt v. Widber, 32 
P. 532, 97 C. 476. 

| 3 C.J. p 1123 note 96. 
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joined with the state as a party. 3 Even under the 
statutes, in order that a public officer of a political 
institution may be entitled to the exemption in favor 
of that institution he must be representing it in the 
case from which the appeal is taken, 4 or, in other 
words, the political institution must have an interest 
in the appeal. 5 Furthermore, the public officer must 
possess authority to represent the political institu¬ 
tion in the particular appeal. 6 

A public officer is not a trustee within the mean¬ 
ing of a statute providing that a party in any trust 
capacity who has given bond in the state with 
sureties according to law shall not be required to 
give bond to perfect an appeal. 7 A provision that 
the court may in its discretion dispense with an 
undertaking on appeal when an appellant is “act¬ 
ing in another’s right” does not include a public 
officer who, in bringing suit, acts in his own right. 8 

§ 519. Appeal by Private Person to Protect 
Public Interests 

A private person appealing to protect public inter¬ 


ests need not file an appeal bond When so provided by 
statute. 

Under a permissive statute, when an appeal is tak¬ 
en by a taxpayer, or other person aggrieved, from 
the board of county commissioners for the purpose 
of protecting the interests of the county and of the 
people, appellant may be exempt from giving securi¬ 
ty for costs. 9 Such a statute does not apply where 
the person appeals to protect his private interests. 10 

§ 520. Remedy when Exemption Is Not Rec¬ 
ognized 

When the exemption is not recognized the appel¬ 
lant may enforce his right by mandamus. 

An appellant who has a right to appeal without 
giving security may enforce such right by manda¬ 
mus, as discussed in the title Mandamus § 84. He 
cannot enforce the right by an assignment of error 
taken after the appeal is allowed on security given. 11 


d . Proceedings in Forma Pauperis 


§ 521. In General 

Where so provided by statute, but not otherwise, 
poverty or inability to procure sureties relieves an ap¬ 
pellant from the necessity of giving an appeal bond. 

The fact of poverty or inability to procure sure¬ 


ties does not of itself relieve an appellant or plain¬ 
tiff in error from the necessity of giving an appeal 
bond or other security unless so provided by stat¬ 
ute. 12 However, it is generally provided by statute 


3. Ala.—State v. Page, 97 So. 244, 
19 Ala.App. 303. 

Adjusting- value of property for tax¬ 
ation 

Where a county is involuntarily 
joined with the state in a proceeding 
to adjust the value of property for 
taxation, it does not act in its cor¬ 
porate capacity, and the state’s ex¬ 
emption from furnishing an appeal 
bond is shared by the county. 

Ala.—State v. Page, supra. 

4. S.D.—City of Plankinton v. Kief- 
fer, 13 N.W.2d 298, 69 S.D. 597— 
Cornwell v. City of Watertown, 198 
N.W. 478, 47 S.D. 292. 

3 C.J. p 1123 note 97. 

Official capacity 

In an action against officials of a 
city to recover the difference between 
the amount for which bonds were 
sold and the amount for which they 
could legally have been sold, the de¬ 
fendants were not exempt from ex¬ 
ecuting an undertaking on appeal, 
under a statute relative to appeals 
by a municipal corporation or its of¬ 
ficers “in a purely official capacity." 

5. D.—Cornwell v. City of Watertown, 

supra. 


! 5. Tex.—Strength v. Black, Civ.App., 
241 S.W. 281. 

3 C.J. p 1123 note 98. 

Abuse of discretion 

Where county officials were sued in 
their official capacity, and it was 
sought to control their conduct as 
such representatives, and the con¬ 
duct complained of was alleged to 
be an illegitimate exercise of the dis¬ 
cretionary power with which they 
were invested, the fact that they 
were charged by failure of their offi¬ 
cial authority did not make the suit 
any the less a personal one against 
them, and on appeal from an adverse 
judgment the commissioners were 
required to file an appeal bond, the 
county having no interest in the re¬ 
sult of the suit. 

Tex.—Strength v. Black, supra. 

6. La.—State v. Kennedy, 46 So. 796, 
121 La. 757. 

State v. Brown, 29 La.Ann. 53- 
State v. Mount, 21 La.Ann. 177. 

Wis.—State v. Bechtner, 113 N.W. 
42, 132 Wis. 632. ' 

7. Ohio.—Hubbard v. ToplifC, 54 N. 
E. 367, 60 Ohio St. 382. 

State v. Delaware County, 15 
| Ohio Cir.Ct. J 40, 8 Ohio Cir.Dec. 244 
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—State v. Smiley, 14 Ohio Cir.Ct. 
660, 8 Ohio Cir.Dec. 117. 

8. Utah.—Crismon v. Bingham, etc., 
R. Co., 2 P. 208, 3 Utah 249. 

Collector of taxes 

A collector of taxes suing for de¬ 
linquent taxes in his own name and 
in his individual right, as authorized 
by statute is not exempt from the 
necessity of filing an appeal bond. 
Utah.—Crismon v. Bingham, etc., R. 
Co., supra. 

9. Idaho.—Davis v. Elmore County, 
75 P. 910, 9 Idaho 764—Ravenscraft 
v. Blaine County, 47 P. 942, 5 Ida¬ 
ho 178. 

10. Idaho.—Davis v. Elmore County, 
75 P. 910, 9 Idaho 764, distinguish¬ 
ing Ravenscraft v. Blaine County, 
47 P. 942, 5 Idaho 178. 

11. Ala.—Johnson v. Ward, 2 So. 
524, 82 Ala. 486. 

12. Cal.—Rucker v. Superior Court 
in and for Los Angeles County, 286 
P. 732, 104 C.A. 681, followed in 
Barclay v. Superior Court in and 
for Los Angeles County, 294 P. 
1122, 104 C.A. 789. 

Okl.—Howe v. Federal Surety Co., 
17* P.2d 404, 161 Okl. 144. 
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that appeals or proceedings in error in forma 
pauperis may be had, that is, appeal without appel¬ 
lant giving the security otherwise required by stat¬ 
ute, on filing an affidavit of poverty and inability to 
procure sureties, 13 but only such appeals may be 


taken on pauper's affidavit as are provided for by the 
statute. 14 Such a statute usually applies to writs of 
error as well as to appeals, 15 and statutes merely 
authorizing persons to sue in forma pauperis have 
been held in some jurisdictions, 16 but not with 


Pa.—Xoyes v. Brooks, 34 A. 2S5, 450, 
174 Pa. 632. 

Richardson v. Caledonian Ins. 
Co., 23 Pa.Co. 96. 

Everhart v. Tomsha, 4 Kulp 376 
—Gorman v. Falkler, 2 Pearson 316. 
Philippine.—Warner v. 771 Objectors, 

5 Philippine 330. 

Tex.—Vinson v. McPherson, Civ.App., 

54 S.W.2d 829. 

Va.—Going’s Adm’x v. Norfolk & W. 
Ry. Co., 89 S.E. 914, 119 Va. 543, 
affirmed Going v. Norfolk & W. R. 
Co., 39 S.Ct. 22, 248 U.S. 538, 63 
L.Ed. 409. 

3 C.J. p 1123 note 6. 

Deposit for costs 

An affidavit in forma pauperis can¬ 
not be made a substitute for a de¬ 
posit for costs required to be made 
with the clerk of the supreme court. 
Okl.—Howe v. Federal Surety Co., 17 
P.2d 404, 161 Okl. 144. 

13. Ariz.—Lount v. Strouss, 162 P.2d 
430, 63 Ariz. 323—Bolen v. Superior 
Court, Pima County, 123 P. 305, 
14 Ariz. 31. 

Ga.—Wever v. Wever, 12 S.E.2d 636, 
191 Ga. 241—Crump v. McEntire, 10 
S.E.2d 186, 190 Ga. 684—Hall v. 
Hall, 195 S.E. 731, 185 Ga. 502. 

Morse v. Caldwell, 191 S.B. 479, 
55 Ga.App. 804—Hardwick v. Fidel¬ 
ity & Deposit Co. of Maryland, 116 
S.E. 220, 29 Ga.App. 567. 

Ky.—Wilson v. Melcroft Coal Co., 11 
S.W.2d 932, 226 Ky. 744. 

La.—Angelette v. Hardie, 16 So.2d 
537, 204 La. 972—Succession of 

Jones, 180 So. 489, 189 La. 693. 

Clements v. Liberty Mut. Ins. 
Co., App., 85 So.2d 675—Picou v. 
J. B. Luke’s Sons, App., 11 So.2d 
38, affirmed 16 So.2d 466, 204 La. 
881—Wickes v. Metropolitan Life 
Ins. Co., App., 169 So. 101. 

N\Y.—Siegelbaum v. Dowling, 17 N.E. 
2d 409, 279 N.Y. 22. 

La Barbera v. Hart & Crouse Co., 
289 N.Y.S. 567, 248 App.Div. 261, 
appeal dismissed 4 N.E.2d 435, 272 
N.Y. 534. 

Pa.—Hime v. Meadville, 33 Pa.Co. 146 
—Kelly v. Sloane, 16 Pa.Co. 282. 
Cowan v. Chester, 2 Del.Co. 234. ] 
Wendell v. Simpson, 7 Wkly.N.C. | 
31. 

Term.—Locke v. Smith Funeral Serv¬ 
ice Corp., 171 S.W.2d 272, 180 Tenn. 
18. 

Hewell v. Cherry, 158 S.W.2d 
370, 25 Tenn. App. 420—Greene 

County Union Bank v. Miller, 75 
S.W.2d 49, 18 Tenn.App. 239. 

Te*.—King v. Payne, Civ.App., 287 
"S.Wl2d 293, mandamus granted— 
Winn v. Federal Land Bank of 
Houston, Civ.App., 164 864, 

4A C. J.S.—16 


error refused—De Miller v. Yza- 
guirre, Civ.App., 143 S.W.2d 425, 
error refused—Thoms v. Eskew, 
Civ.App., 84 S.W.2d 514—Cobet v. 
Treaccar, Civ.App., 126 S.W.2d 993. 

3 C.J. p 1124 note 7. 

Purpose of statute 

(1) Statute allowing a litigant to 
proceed in forma pauperis was in¬ 
tended to allow every man, rich or 
poor, his day in court. 

Tenn.—Hewell v. Cherry, 158 S.W.2d 
370, 25 Tenn.App. 420. 

(2) Statutory provision for appeal 
in forma pauperis is intended to pre¬ 
serve right of appeal to those who by 
reason of poverty are unable to make 
reasonable deposit or give security 
for payment of costs, but is not to 
be used as subterfuge to escape pay¬ 
ment of costs which otherwise might 
be taxed against appellant. 

N.C.—Perry v. Perry, 53 S.E.2d 457, 
230 N.C. 515. 

Consolidation of two cases 

Appeals in cases properly tried 
and appealed in forma pauperis will 
not be dismissed because they were 
consolidated for trial with another 
case in which the affidavit for prose¬ 
cution of the suit in forma pauperis 
was insufficient. 

La.—Davis v. Alexandria & W. Ry. 

Co., 94 So. 436, 152 La. 898. 
Condition, of appeal 

Where the appeal is granted on 
the condition that appellant give a 
bond, the appeal cannot be perfected 
by appellant taking a pauper’s oath 
in lieu of the bond. 

Tenn.—Hewell v. Cherry, 158 S.W.2d 
370, 25 TenmApp. 420—Jourolmon 
v. West, 15 TenmApp. 293. 

Spencer v. Hardin County, 7 
Tenn.Civ.App. 314. 

3 C.J. P 1124 note 8 [a]. 

14. Ga.—Forester v. Camp, 88 S.E. 
575, 145 Ga. 48. 

Raffaelli v. Raffaelli, 103 S.E. 
860, 25 Ga.App. 611. ! 

Tenn.—Eden v. Celsor, 113 S.W.2d 
, 745, 172 Tenn. 598. 

Tex.—Fuentes v. Garcia, Civ.App., 67 
S.W.2d 904. 

Divorce 

(1) Under the statute in Tennessee 
one cannot bring a suit for divorce 
on the pauper’s oath, nor can he ap¬ 
peal from the decree against him on 
such a suit on the pauper’s oath. 
Tenn.—Gray v. Gray, 5 Tenn.App. 

694. 

(2) However, a male defendant in 
a divorce case may appeal on pau¬ 
per's oath fropa the decree of the 
lower court, where he, is, merely a 
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defendant and his pleading does not 
ask for affirmative relief. 

Tenn—Tarver v. Tarver, 10 Tenn. 
App. 677—Prince v. Prince, 9 Tenn. 
App. 359. 

Replevin 

Where complainant gave sufficient 
replevin bond on which court ren¬ 
dered judgment for defendant, com¬ 
plainant was entitled to prosecute 
her appeal on a pauper’s oath. 

Tenn.—Cuffman v. Blunkall, 124 S.W. 

2d 289, 22 Tenn.App. 513. 

15. Tenn—Hewell v. Cherry, 158 S. 
W.2d 370, 25 TenmApp. 420. 

Campbell v. Boulton, 3 Baxt. 354 
—Herd v. Dew, 9 Humphr. 364— 
Brumley v. Hayworth, 3 Yerg. 420. 
In Texas 

(1) According to an early case in 
this jurisdiction, a writ of error be¬ 
ing a mode of appeal, the statute 
providing that poor persons might 
appeal without an appeal bond ap¬ 
plied to writs of error. 

Tex.—Rodgers v. Alexander, 35 Tex. 
116. 

(2) According to a subsequent 
commission of appeals case, however, 
an order to file a writ of error bond 
was not complied with where appel¬ 
lant filed an affidavit in forma pau¬ 
peris in lieu of bond. 

Tex.—Graham v. Clearman, Com. 
App., 14 S.W.2d 819, rehearing de¬ 
nied Graham v. Clearman, Com. 
App., 16 S.W.2d 522. 

16. La.—Beuhler v. Beuhler Realty 
Co., 99 So. 276, 155 La. 319—Kauf¬ 
man v. Clark, 75 So. 65, 141 La. 316, 
L.R.A.1917E 756—Muller v. John¬ 
son, 74 So. 189, 140 La. 90S—Mathis 
v. Kansas City Southern Ry. Co., 
74 So. 172, 140 La. 855—Smith v. 
Lyon Cypress Co., 73 So. 312, 140 
La. 507—Jackson v. Cousin, 70 So. 
96, 138 La. 197. 

Buckley v. Thibodeaux, App., 156 
So. 79. 

I Pa.—Greenwood v. Philadelphia, etc., 
R. Co., 5 Pa.Co. 245, 3 Del.Co. 415. 

Cowan v. Chester, 2 Del.Co, 234 
—Hausman v. Frey, 2 Montg.Co. 
13—Wendell v. Simpson, 1 Wkly. 
N.C. 31. 

Tenn.—Scott v. Brandon, 143 S.W. 

601, 125 Tenn. 314. 

3 C.J. p 1124 note 10. 

Sait as a poor person 

(1)A person who has been allow¬ 
ed to sue as a poor person by the 
courts below is not obliged to give 
the undertaking on appeal required 
by the Civil Practice Act 
N.Y.—Siegelbaum v. Dowling, 17 N.E. 
2d 409, 279 N.Y. 22. 
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complete uniformity in all jurisdictions, 17 to ex¬ 
tend to appeals or writs of error. Costs in the 
lower court are not excused. 18 

§ 522. Persons Entitled 

Only persons within the terms and intent of the stat¬ 
ute are entitled to appeal in forma pauperis. 

The statutory right to appeal in forma pauperis, 
on making the requisite affidavit, ordinarily ex¬ 
tends to all persons entitled to appeal from a judg¬ 
ment or decree, 19 but the statutes do not extend to 
persons not within their terms and intent, 20 and in 
some jurisdictions it has been held that a nonresi¬ 
dent, 21 a guardian ad litem, 22 a next friend, 23 an 


infant, 24 or a married woman suing by next friend, 25 
cannot take advantage of a general statute providing 
for pauper appeals. There is authority that an 
executor or administrator of an insolvent estate may 
appeal or bring error in forma pauperis. 25 In 
Tennessee, it was held in an early case that an 
executor or administrator could not appeal as a 
pauper on a showing that the estate was insolvent, 27 
but a later case indicates that such procedure is 
proper. 27 - 5 

One who owns property or has credit of sufficient 
value to enable him to pay the costs or give se¬ 
curity therefor cannot appeal in forma pauperis 28 


(2) Statute authorizing appeal as 
poor person after leave to bring ac¬ 
tion originally as poor person has 
been granted must be strictly con¬ 
strued since it is in derogation of 
common law. 

N.Y.—La Barbera v. Hart & Crouse 
Co., 289 N.Y.S. 567, 248 App.Div. 
261, appeal dismissed 4 N.E.2d 
435, 272 N.Y. 534. 

(3) Party who had not previously 
obtained order authorizing him to 
sue or defend as a poor person 
could not after service of notice of 
appeal thereafter prosecute action on 
appeal as a poor person. 

N.Y.—Robertson v. Schoonmaker, 291 
N.Y.S. 487, 249 App.Div. 657, mo¬ 
tion denied 7 N.E.2d 712, 273 N.Y. 
598. 

(4) Where applicant is one of 
many plaintiffs in a suit, a motion for 
leave to appeal as a poor person will 
be denied in absence of a showing 
that all plaintiffs are poor persons. 
N.Y.—Orlowski v. St. Stanislaus Ro¬ 
man Catholic Church Soc., 12 N.Y. 
S.2d 350. 

(5) Where a case is in the court of 
appeals and a party has not been 
permitted to sue as a poor person, ap¬ 
plication must be made to the court 
of appeals for an order permitting 
such person to appear and prosecute 
or defend as a poor person, and, when 
such order is granted, such poor per¬ 
son has the privilege of not giving 
the undertaking on appeal required 
by the Civil Practice Act. 

N.Y.—Siegelbaum v. Dowling, 17 N. 
E.2d 409, 279 N.Y. 22. 

(6) Application could not be made 
to the court of appeals to do away 
with the undertaking on appeal sim¬ 
ply because the applicant was too 
poor to give the undertaking, but 
the application must be made for 
leave to prosecute as a poor person 
on proof required by the Civil Prac¬ 
tice Act. 

N.Y.—Siegelbaum v. Dowling, supra. 

(7) Motion for leave to appeal as 
a poor person was denied where it 
did not clearly appear that action 
had been begun in forma pauperis, 


| since such an appeal would be im- 
' proper if action had been first begun 
in ordinary manner. 

N.Y.—Goldberg v. Sacher, 288 N.Y.S. 
779, 248 App.Div. 751. 

17. Va.—Tyler v. Garrison, 91 S.E. 
749, 120 Va. 697. 

3 C.J. p 1124 note 10 [a]. 

18. Ga.—Stevens v. Bibb Mfg. Co., 
164 S.E. 221, 45 Ga.App. 282. 

19- Ga.—Hawes v. Elberton Bank, 
52 S.E. 922, 124 Ga. 567—Savannah 
v. Brown, 64 Ga. 229. 

N.C.—Hamlin v. Neighbors, 75 N.C. 

66—Mason v. Osgood, 71 N.C. 212. 
Tenn.—Andrews v. Page, 2 Heisk. 
634. 

3 C.J. p 1124 note 11. 

Insolvent corporation 

An insolvent corporate plaintiff in 
error may make a statutory pauper 
affidavit. 

Ga.—Brunswick Timber Co. v. Guy, 
App., 184 S.E. 426, 52 Ga.App. 617. 
Parent suing as next friend of 
minor child may appeal in forma pau¬ 
peris. 

Tex.—Carlisle v. Wilson, Civ.App., 
103 S.W.2d 434. 

Construction of statute 
A statute prescribing what persons 
may prosecute an appeal in forma 
pauperis receives a liberal construc¬ 
tion. 

La.—Succession of Wolfe, 157 So. 391, 
180 La. 688. 

20. N.Y.—Christian v. Gouge, 10 
Abb.N.Cas. 82, 58 How.Pr. 445. 

Pa.—Hime v. Meadville, 33 Pa.Co. 
146. 

Tenn.—Hamby v. Northcut, 149 S.W. , 
2d-484, 25 Tenn.App. 11. 

Sharer v. Gill, 6 Lea 495—Mc¬ 
Coy v. Broderick, 3 Sneed 203. 

21. Tenn.—Hamby v. Northcut, 149 

S.W.2d 484, 25 Tenn.App. 11— 

Scruggs v. Baugh, 3 Tenn.App. 256. 

3 C.J. p 1124 note 13. 

Nonresident administrator 
A nonresident administrator of an 
estate within the jurisdiction may 
appeal in foTma pauperis. 

Tenn.—Moneymaker v. Calloway, 9 
Tenn.App. 348. 


Pauper’s oath by nonresident was 
a nullity and his attempted appeal 
on the pauper's oath was not per¬ 
fected, so that the cause as to him 
stood in same condition as if no ap¬ 
peal had been prayed or granted. 
Tenn.—Hamby v. Northcut, 149 S.W. 
2d 484, 25 Tenn.App. 11. 

Chancellor was without power to 
grant to a nonresident the right to 
appeal on pauper’s oath. 

Tenn.—Hamby v. Northcut, supra. 

22. Tenn.—Scruggs v. Baugh, 3 
Tenn.App. 256—Adkerson v. Adker- 
son, 3 Tenn.App. 253. 

3 C.J. p 1125 note 15. 

23. Tenn.—Brooks v. Workman, 10 
Heisk. 430. 

3 C.J. p 1125 note 16. 

24. Tenn.—Sharer v. Gill, 6 Lea 
(Tenn.) 495. 

25. Tenn.—Sharer v. Gill, supra. 

26. Ga.—Thompson v. Stephens, 75 
S.E. 136, 138 Ga. 205. 

N.C.—Hamlin v. Neighbors, 75 N.C. 
66—Mason v. Osgood, 71 N.C. 212. 

27. Tenn.—McCoy v. Broderick, 3 
Sneed 202. 

27.5 Tenn.—Ledford v. Lee, 200 S.W. 
2d 393, 29 Tenn.App. 660. 

28. Pa.—Ashcraft v. Mathews on, 5 
Pa.Co. 80. 

Tex.—Westergren v. Campbell, Civ. 
App., 127 S.W. 2d 985—Thoms v. 
Eskew, Civ.App., 84 S.W.2d 514— 
Stark v. Dodd, Civ.App., 76 S.W.2d 
865—Clendenen v. Haynes, Civ. 
App., 45 S.W.2d 1015—Heard v. 
Pearman, Civ.App., 275 S.W. 271. 
3 C.J. p 1124 note 8 [b]. 

Owner of nonexempt, unencumber¬ 
ed property of sufficient value to en¬ 
able him to pay the costs of an ap¬ 
peal cannot appeal on affidavit in 
lieu of bond. 

Tex.—Clendenen v. Haynes, Civ.App., 
45 S.W.2d 1015. 

Money retained for future living ex¬ 
penses 

One seeking to appeal upon a pau¬ 
per's oath must furnish or offer to 
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unless his property is in custodia legis or exempt 
from forced sale . 29 

Discretion of court. In some jurisdictions an ap¬ 
plication to appeal as a poor person is addressed to 
the discretion of the trial court , 29 - 5 but it is error 
for it to refuse the appeal of a person who is within 
the statute . 30 

§ 523. Procedure and Compliance with Stat¬ 
ute 

An appeal in forma pauperis is permissible only if the 
statutory requirements are complied with. 


APPEAL & ERROR §§ 522-523 

Compliance with the statutory requirements is es¬ 
sential to an appeal in forma pauperis , 31 but the 
statute should not be construed so as to impair or 
unnecessarily complicate the right to appeal . 32 The 
essential requirements of the statute are jurisdic¬ 
tional in character , 33 but nonessential defects or 
omissions must be objected to by appellee or the ap¬ 
peal will be allowed . 34 

Compliance with the statute has the force and ef¬ 
fect of filing a proper appeal bond . 34 - 5 


furnish costs of appeal to the extent 
of his means, and possession of mon¬ 
ey, although retained for future liv¬ 
ing expenses, constitutes “ability to 
pay," to the amount thereof. 

Tex.—Thoms v. Eskew, Civ.App., 84 
S.W.2d 514. 

29. Tex.—Rutherford v. Vandygriff, 
Civ.App., 73 S.W.2d 569—Williams 
v. Jones, Civ.App., 5 S.W.2d 867— 
Texas Bank & Trust Co. v. Teich, 
Civ.App., 287 S.W. 666—Boone v. 
McBee, Civ.App., 280 S.W. 295. 
Appellant is not required to sell ex¬ 
empt property in order to procure 
money with which to pay costs of 
appeal, and may without selling such 
property exercise right to appeal on 
affidavit in forma pauperis. 

Tex.—McAfee v. Shirley, Civ.App., 
140 S.W.2d 932. 

TTngathered crops 

Where ungathered crops are exempt 
from forced sale, crops being grown 
on a homestead during the current 
year could not be considered in deter¬ 
mining whether appellant could give 
security for or pay costs of appeal, 
as respects the question whether ap¬ 
pellant was entitled to appeal on a 
poverty affidavit. 

Tex.—Rutherford v. Vandygriff, Civ. 

App., 73 SW.2d 569. 

Property subject to judgment lien 
Where defendant, allegedly insol¬ 
vent, had only a one-third interest in 
land which was subject to judgment 
lien and which defendant was en¬ 
joined from selling or encumbering 
pendente lite, a motion to dispauper 
defendant who sought appeal on a 
pauper's oath was held properly over¬ 
ruled, especially where filed over 
thirty days after final decree. 

Tenn.—Badger v. Boyd, App., 65 S.W. 
2d 601, 16 Tenn.App. 629. 

29.5 Mo.—State ex rel. Miller v. 

Smith, App., 120 SW.2d 184. 

Tex.—De Miller v. Tzaguirre, Civ. 
App., 143 S.W.2d 425, error refused 
—McAfee v. Shirley, Civ.App., 140 
S.W.2d 932. 

30. Ky.—Wilson v. Melcroft Coal 
Co., 11 S.W.2d 932, 226 Ky. 744. 

Abuse of discretion, shown 
Where applicant shows himself to 


be a poor person within the statute, 
the court must permit him to prose¬ 
cute the appeal without paying costs 
and refusal to do so is an abuse of 
discretion by the court. 

Ky.—-Wilson v. Melcroft Coal Co., 
supra. 

31. Ga.—Walker v. Ful-Kalb, Inc., 
183 S.E. 776, 181 Ga. 563—New 
York Life Ins. Co. v. Hartford Ac¬ 
cident & Indemnity Co., 181 S.E. 
755, 181 Ga. 55. 

Ky.—Wilson v. Melcroft Coal Co., 11 
S.W.2d 932, 226 Ky. 744. 

N.C.—Dobson v. Johnson, 74 S.E.2d 
652, 237 N.C. 275—Clark v. Clark, 
36 S.E.2d 261, 225 N.C. 687—Noble 
v. Pritchett, 169 S.E. 618, 204 N.C. 
804—Powell v. Moore, 169 S.E. 281, 
204 N.C. 654. 

Tex.—Hugle v. Fritz Motor Co., 6 
S.W.2d 84, 117 Tex. 411. 

Melancon v. First Nat. Bank, Civ. 
App., 68 S.W.2d 538—Horn v. Mis¬ 
souri, K. & T. Ry. Co. of Texas, 
Civ.App., 201 S.W. 1101. 

3 C.J. p 1125 note 20. 

Record of approval 

An order approving the affidavit 
filed in lieu of appeal bond must be 
entered of record showing that the 
action taken was the action of the 
court. 

Tex.—Owens v. First Texas Pruden¬ 
tial Life Ins. Co., Civ.App., 23 S. 
W.2d 444. 

Substantial rather than strict com¬ 
pliance with Rule of Civil Procedure 
permitting a litigant to prosecute an 
appeal by filing an affidavit in forma 
pauperis is all that should be re¬ 
quired. 

Tex.—Commercial Credit Corp. v. 

Smith, 187 S.W.2d 363, 143 Tex. 

’ 612. 

Written “notice of motion to ap¬ 
peal” was sufficient to constitute no¬ 
tice of appeal required before grant¬ 
ing of application for leave to ap¬ 
peal as poor person on typewritten 
record. 

N.Y.—People v. Treadway, 91 N.Y.S. 
2d 588, 275 App.Div. 1004. 

32. Tex.—Cox v. Gafford, Civ.App., 
26 S.W.2d 412—Gates v. Union Ter¬ 
minal Co., Civ.App., 288 S.W. 483. 
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Liberal construction 

Statutes governing proceedings by 
appellant to secure a statement of 
facts and a transcript of the record 
upon affidavit of appellant’s inability 
to pay the costs of appeal, should be 
liberally construed and enforced in 
favor of the right of appeal. 

Tex.—Marshall v. Mullins, Civ.App., 
258 S.W.2d 98, error refused no 
reversible error—Adams v. Cour- 
son, Civ.App., 99 S.W.2d 686—Shipp 
by Shipp v. McClannahan, Civ.App., 
85 S.W.2d 255. 

33. N.C.—Prevatte v. Prevatte, 79 
S.E.2d 264, 239 N.C. 120—Anderson 
v. Worthington, 78 S.E. 2d 333, 
238 N.C. 577—Dobson v. Johnson, 
74 S.E.2d 652, 237 NC. 275—Wil¬ 
liams v. Tillman, 50 S.E.2d 33, 229 
N.C. 434—Brown v. S. H. Kress & 
Co., 178 S.E. 248. 207 N.C. 722- 
Cole v. Gaither, 171 S.E. 611, 205 
N.C. 473—Noble v. Pritchett, 169 
S.E. 618, 204 N.C. 804—Powell v. 
Moore, 169 S.E. 281, 204 N.C. 654— 
Mclntire v. Mclntire, 166 S.E. 732, 
203 N.C. 631. 

Tex.—Brandon v. Tartt, Civ.App., 
220 S.W. 2d 672. 

3 C.J. p 1125 note 21. 

Void affidavit 

A defect, such as a void or Improp¬ 
erly attested affidavit, filed in lieu 
of an appeal bond, is jurisdictional. 
Tex.—Reed v. Great American In¬ 
demnity Co., Civ.App., 47 S.W.2d 
860—Newburg v. Spinhirne, Civ. 
App., 35 S.W.2d 1084. 

34. Tex.—Newburg v. Spinhirne, su¬ 
pra—Clark v. Briley, Civ.App., 193 
S.W. 419, error refused. 

Nonjurisdictional defects 

Where one of two parties appeal¬ 
ing from a decree admitting a will 
to probate made affidavit under Ver¬ 
non’s Sayles Civ.St.Annot.(1914) art 
3634, of inability to give a cost bond, 
but failed to state diligent effort to 
secure a bond, and the affidavit was 
not signed by the other, such defects 
were not jurisdictional, and in any 
event were waived by failure to raise 
them in the court below. 

Tex.—Clark v. Briley, supra. 

34.5 Tex.—Adams v. Courson, Civ. 
App., 99 S.W.2d 686. 
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§§ 524-525 APPEAL & ERROR 

§ 524. -Application 

The application for appeal in forma pauperis must 
be made in the manner prescribed by statute. 

An application for leave to appeal in forma pau¬ 
peris must be made to and determined by the court 
or judge prescribed by the statute . 35 

On an appeal from the award of arbitrators, under 
some statutes notice of the application to appeal in 
forma pauperis must be given and evidence pro¬ 
duced to show poverty . 36 On the hearing the court 
may inquire whether the party has a cause of action 
or defense as the case may be, and may impose 
terms . 37 

§ 525. -Affidavit, Proof, and Contest 

a. Necessity and sufficiency of affidavit 

b. By whom made 


c. Time, place, and mode of filing or mak¬ 

ing affidavit or proof 

d. Truth of affidavit and contest 

a. Necessity and Sufficiency of Affidavit 

In order to appeal in forma pauperis, the oath or 
affidavit must be made or filed as required by the stat¬ 
ute, and it must substantially comply with the statute 
as to form and contents. 

In order to appeal or proceed in error in forma 
pauperis, an affidavit or oath of poverty, inability 
to procure sureties, or other facts, must be filed or 
made as required by the statute, and it must com¬ 
ply substantially with the requirements of the stat¬ 
ute as to form and contents . 38 For example when 
required by statute it must state the fact of appel¬ 
lant’s inability to pay costs or to give the required 
security, and that this inability is due to his pov¬ 
erty ; 39 or it may be required by statute to recite 


Affidavit is in every respect in lieu 
of an appeal bond 

Tex.—Shell Petroleum Corp. v. 
Howth, Civ.App., 133 SW.2d 253, 
modified on other grounds Shell 
Oil Co. v. Howth, 159 S.W.2d 483, 
138 Tex. 357. 

35. Ky.—Pearson v. Com., 290 S.W. 
2d 474—Marcum v. Wallace, 42 S. 
W.2d 531, 240 Ky. 444. 

N.Y.—Sullivan County v. Smith, 144 
N.Y.S.2d 859, 286 App.Div. 1060. 

3 C.J. p 1125 note 22. 

Power of appellate court 
Appellate court is without juris¬ 
diction to pass on motion to dispau- 
perize one appealing as a poor person. 
Tenn.—In re Holliday’s Estate, 177 
S.W.2d 826, 180 Tenn. 646. 

36. Pa.—Farrell v. Donaldson, 18 
Pa.Dist. 698. 

Boyer v. Winters, 3 Kulp 29— 
Dorman v. McGovern, 2 Leg.Rec. 
223. 

37. Pa.—Greenwood v. Philadelphia, 
etc., R. Co., 5 Pa.Co. 245, 3 Del.Co. 
415. 

38. Ga.—Wall v. Griffith, 17 S.E.2d 
57, 193 Ga. 11. 

Stevens v. Bibb Mfg. Co., 164 S.R 
221, 45 Ga.App. 282. 

Ind.—Kelly v. Dowd, 54 N.R2d 105, 
222 Ind. 420, 

N.Y.—Johnson v. Rochester Sav. 
Bank, Id N.Y.S.2d 944, 256 App.Div. 
1043. 

Falkowski v. Metropolitan Life 
Ins. Co., 28 N.Y,S.2d 17, motion 
denied 30 N.Y.S.2d 805. 

N.C.—Gilmore v. Imperial Life Ins. 
Co., 200 S.R 407, 214 N.C. 674— 
Lupton v. Hawkins, 188 S.R 110, 
210 N.C. 658—-Powell v. Moore, 169 
S.E. 281, 204 N.C. 654—Melntire v. 
Mclntire, 166 SuE. 732, - 203 N.C. 
. 631. 

Tex.—Owens v. First Texas Pruden¬ 
tial Life Ins. Co., Civ.App. f 23 S.W. 


2d 444—Lowe v. Harrigan, Civ.App., 
13 S.W.2d 958. 

3 C.J. p 1125 notes 23, 24. 

Affidavit held sufficient 
Ga.—Wever v. Wever, 12 S.E.2d 636, 
191 Ga. 241—Crump v. McEntire, 10 
S.E.2d 186, 190 Ga. 684—Owens v. 
Owens, 5 S.E.2d 883, 189 Ga. 338— 
Hatch v. Miller, 176 S.E. 631, 179 
Ga. 629. 

Harris v. Southeastern Printers 
Supply Co., 2 S.E.2d 184, 59 Ga.App. 
729—Samples v. Ashley, 179 S.E. 
745, 51 Ga.App. 109. 

N.C.—Williams v. Tillman, 50 S.E.2d 
33, 229 N.C. 434—Franklin v. Gen¬ 
try, 21 S.R2d 828, 222 N.C. 41- 
State v. Mitchell, 20 S.E.2d 292, 221 
N.C. 460—Greenway v. Riverside 
Mfg. Co., 175 S.R 112, 206 N.C. 599. 
Tex.—Commercial Credit Corp. v. 
Smith, 187 S.W.2d 363, 143 Tex. 612 
—Sharber v. Atlanta Nat. Bank, 
109 S.W.2d 1042, 130 Tex. 296. 

Robinson v. Robinson, Civ.App., 
105 S.W.2d 454—Witt v. Gill, Civ. 
App., 72 S.W.2d 941—Leal v. Bur¬ 
ger, Civ.App., 299 S.W. 497—Hodges 
v. French, Civ.App., 256 S.W. 662. 
Affidavit held insufficient 
Ga.—Hicks v. Hicks, 197 S.E. 878, 
186 Ga. 362—Wever v. Wever, 188 
S.E. 706, 183 Ga. 453. 

N.Y.—People v. Latshaw, 136 N.Y.S. 
2d 852. 

Tex.—Palm v. Palm's Estate, Civ. 
App.., 250 S.W.2d 232. 

Residence of appellant 
Where plaintiff's petition alleges 
that, defendant is a resident of the 
county, defendant, appealing from 
the judgment, need not make that al¬ 
legation in his affidavit in. lieu of an 
appeal bond. 

Tex.—Newburg v. Spinhirne, Civ.App., 
35 S.W.2d 1084. 

Irregularity or insufficiency of affi¬ 
davit in forma pauperis is not a ju¬ 
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risdictional defect, and affidavit, if 
attacked, should be challenged by mo¬ 
tion to quash summons or motion to 
require cash deposit for cost of cost 
bond, but motion to dismiss an ac¬ 
tion for want of proper affidavit must 
be overruled. 

Okl.—Hulme v. Hill, 60 P.2d 1042, 
177 Okl. 485. 

39. Ga.—Stevens v. Bibb Mfg. Co., 
164 S.E. 221, 45 Ga.App. 282- 

Kitchens v. Durham Motor Co., 
161 S.E. 280, 44 Ga.App. 289—Pitts 
v. Eppinger, 126 S.R 303, 33 Ga. 
App. 354. 

3 C.J. p 1125 note 26. 

Affidavit by guardian 

(1) An affidavit in forma pauperis 
filed by a guardian to take a case 
to the supreme court, and alleging 
that the ward, instead of the estate 
represented by the guardian, is un¬ 
able to pay the costs, etc., is suffi¬ 
cient. 

Ga.—Griffin v. Griffin, 113 S.E. 161, 
153 Ga. 547. 

(2) An affidavit executed by guard¬ 
ian of minor children for the pur¬ 
pose of taking a case to the court of 
appeals in forma pauperis which al¬ 
leged that guardian was unable to 
pay the costs in such court, but 
which contained no allegation as to 
inadequacy of guardianship estate to 
pay such costs was insufficient to 
relieve guardian and his attorney of 
the payment of costs. 

Ga.—Roberts v. Carmichael, 23 S.E. 

2d 272, 68 Ga.App. 595. 

Affidavit by trustees 
Where bill of exceptions designat¬ 
ed as plaintiffs in error named per¬ 
sons as trustees for church, affidavit 
of named persons that “they" were 
unable tb pay costs was held insuffi¬ 
cient as affidavit in forma pauperis, 
since affidavit, construed most strong¬ 
ly against plaintiffs in error, refer- 
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that it is made in good faith ; 4 * 1 that appellant 
“is advised by counsel learned in the law that 
there is error, in matter of law, in the decision/’ 
etc .; 41 and it must sufficiently describe the judg¬ 
ment appealed from to identify it . 42 

Amendment. In some jurisdictions an affidavit, if 
defective or untrue, may be cured by amendment , 43 
at least if it is shown that an omission therein oc¬ 
curred through accident or mistake, although not 
otherwise . 44 It has been held that it is improper 
to dismiss the appeal because of defects in, or the 


APPEAL & ERROR § 525 

insufficiency of, the affidavit without allowing a 
reasonable time for the cure of the defects . 44 - 5 An 
affidavit which is insufficient to confer jurisdiction 
on the appellate court cannot be cured by amend¬ 
ment . 45 

b. By Whom Made 

The oath or affidavit must be made by the appel¬ 
lant or other persons required by the statute. 

Appellant or plaintiff in error or other person 
required by the statute must make the affidavit or 


red to their individual poverty, as 
distinguished from poverty of church. 
Ga.—Walker v. Ful-Kalb, Inc., 183 
S.E. 776, 181 Ga. 563. 

Affidavit of executor or administra¬ 
tor 

Pauper’s affidavit by administra¬ 
tor or executor merely alleging that 
he was, because of his poverty, unable 
to pay costs, was insufficient because 
of failure to allege inability of es¬ 
tate to pay costs. 

Ga.—Capers v. Ball, 87 S.E.2d 85, 
211 Ga. 502—Wever v. Miniger, 198 
S.E. 671, 186 Ga. 671. 

Gantt v. American Nat. Ins. Co., 
186 S.E. 458, 53 Ga.App. 425. 
Conjunctive 

(1) An affidavit stating that appel¬ 
lant is unable to pay costs “and 1 ' 
give security is fatally defective. 
Ga.—Dyal v. Dyal, 1 S.E.2d 660, 187 

Ga. 600. 

Kitchens v. Durham Motor Co., 
161 S.E. 280, 44 Ga.App. 289—Pitts 
v. Eppinger, 126 S.E. 303, 33 Ga. 
App. 354. 

(2) Recitation in pauper's affida¬ 
vit, that “from his poverty he is un¬ 
able to either pay the costs or make 
the bond as required by law," was not 
improper as “conjunctive." 

Ga.—Durden v, Durden, 197 S.E. 493, 
58 Ga.App. 46. 

“Costs” 

Phrase “costs in said case" in 
statutes providing that pauper oath 
should state that plaintiff in error 
because of poverty is unable to pay 
the costs in said case means costs in 
the supreme court. 

Ga.—Hicks v. Hicks, 197 S.E. 878, 186 
Ga. 362. 

40 . N.C.—State v. Smith, 67 S.E. 
965, 152 N.C. 842—State v. Bram¬ 
ble, 28 S.E. 269, 121 N.C. 603. 

41 . N.C.—Clark v. Clark, 36 S.E.2d 
261, 225 N.C. 687—Gilmore v. Im¬ 
perial Life Ins. Co., 200 S.E. 407, 
214 N.C. 574—Berwer v. Union Cen¬ 
tral Life Ins. Co., 188 S.E. 618, 210 
N.C. 814—Lupton v. Hawkins, 188 
S.E. 110, 210 N.C. 658—Brown v. S. 
H. Kress & Co., 178 S.E. 248, 207 N. 
C. 722—Hoover v. Globe Indemnity 
Co., 166 S.E. 734, 203 N.C. 557— 
Hanna v. Timberlake, 166 S.E. 733, 


203 N.C. 556—Riggan v. Harrison, 
165 S.E. 358, 203 N.C. 191. 

3 C.J. p 1126 note 28. 

Must show meritorious appeal 
N.Y.—People ex rel. Kammerer v. 
Brophy, 18 N.Y.S.2d 526, reargu¬ 
ment denied 20 N.Y.S.2d 176— 
Johnson v. Rochester Sav. Bank, 
10 N.Y.S.2d 944, 256 App.Div. 1043. 

42. Tex.—Rollins v. J. C. Hickey Es¬ 
tate, Civ.App., 30 S.W.2d 599. 

3 C.J. p 1126 note 29. 

Certainty required 

An affidavit of proof in forma pau¬ 
peris in lieu of an appeal bond must 
identify the judgment with the same 
certainty as is required in an appeal 
bond. 

Tex.—Rollins v. J. C. Hickey Estate, 
supra. 

Judgment sufficiently described 

Tex.—Robinson v. Robinson, Civ.App., 
105 S.W.2d 454—Davis v. Nation¬ 
al Bond & Mortgage Corporation, 
Civ.App., 45 S.W.2d 272, reversed 
on other grounds National Bond & 
Mortgage Corporation v. Davis, 
Com.App., 60 S.W.2d 429. 

43. Ga.—Wever v. Wever, 12 S.E.2d 
636, 191 Ga. 241. 

Morse v. Caldwell, 191 S.E. 479, 
55 Ga.App. 804. 

Tenn.—Morris v. Smith, 11 Humphr. 
133. 

Tex.—Marshall v. Mullins, CivA-pp., 
258 S.W.2d 98, error refused no re¬ 
versible error—Davis v. Cavanaugh, 
Civ.App., 231 S.W.2d 959, reversed 
on other grounds 235 S.W.2d 972, 
149 Tex. 573 — Robinson v. Robin¬ 
son, Civ.App., 105 S.W.2d 454. 

Time 

(1) Additional affidavit filed in ap¬ 
peal in forma pauperis in attempt to 
correct omission was held not to 
cure omission, where additional affi¬ 
davit was not made within five days | 
prescribed by statute and where ad¬ 
ditional affidavit and additional or¬ 
der were not filed in supreme court 
until after date for docketing appeal. 
N.C.—Berwer v. Union Central Life 

Ins. Co., 188 S.E. 618, 210 N.C. 814. 

(2) Where appellant, who had filed 
insufficient affidavit of inability to 
pay couTt costs, had fifty days be¬ 
fore order of dismissal of appeal to 
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make amendment, but did not do so, 
and did not complain to district court 
of failure to grant additional time, 
district court did not err in refus¬ 
ing reasonable time to amend affida¬ 
vit. 

Tex.—Palm v. Palm's Estate, Civ. 

App., 250 S.W. 2d 232. 

Affidavit nunc pro tunc 

Defects in the form of an affidavit 
in taking an appeal and in the mat¬ 
ter of poverty in order to dispense 
with the giving of security for costs 
may be cured by an affidavit filed 
nunc pro tunc. 

Pa.—Wagner v. Wagner, 171 A. 419, 
112 Pa.Super. 485. 

Remedying defect by filing bond 
Where the appeal was allowed on 
the giving of either a proper bond or 
filing a pauper’s oath and a defective 
oath was filed and later a bond was 
given to cure the defect, held the 
motion to dismiss the appeal should 
be overruled. 

Tenn.—Courtney v. Courtney, 19 
Tenn.App. 569. 

44 . Ga.—Walker v. Equitable Mortg. 
Co., 40 S.E. 1010, 114 Ga. 862—Aber¬ 
nathy v. Mitchell, 38 S.E. 303, 113 
Ga. 127—Truitt v. Shumate, 33 Sw 
E. 48, 107 Ga. 235—Josey v. Sho- 
em, 32 SJS. 118, 106 Ga. 204—Mize 
v. Brewer, 25 S.E. 700, 99 Ga. 322. 

3 C.J. p 1126 note 31. 

Failure to tender amendment 

Where counsel orally stated that 
he intended to amend a defective af¬ 
fidavit in forma pauperis, but tender¬ 
ed no amendment, even though the 
trial court stated that the affidavit 
was unamendable, there was no error 
in dismissing the appeal. 

Ga.—Pitts v. Eppinger, 126 S.E. 303, 
33 Ga.App. 354. 

44U5 Tex.—Commercial Credit Corp. 
v. Smith, 187 S.W.2d 363, 143 Tex. 
612. 

45 . Tex.—Jesse French Piano, etc., 
Co. v. Elliott, Civ.App., 166 S.W. 
29—Washington v. Haverty Furni¬ 
ture Co., Civ.App., 136 S.W. 832— 
Bush v. Atwood, Civ.App,, 133 S.W. 
924—Wood v. St. Louis Southwest¬ 
ern R. Co., 97 S.W. 323, 43 Civ.App. 
590. 

3 C.J. p 1126 note 32. 
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oath . 46 Where there are several appellants an affi- c. Time, Place, and Mode of Filing or Making 

davit made by only one of them is insufficient , 47 Affidavit or Proof 

although where the suit is brought jointly by the The statutory reqU i re ments as to the time, place, and 
real party in interest and by the ordinary suing as mode of filing or making affidavit or proof must be coin- 
nominal party for the real party's use, the affidavit of P Iied WIth - 

the real party in interest alone is sufficient . 48 The statutory requirements as to the time, place, 

An attorney who has contracted for a contingent and mode of making and filing the affidavit, or of 
fee is not thereby given such an interest in the suit making proof of poverty, etc., and as to the officer 
that he must give an undertaking on appeal, so before whom it is to be made, must be complied 
that it is no ground for denial of his client's motion with . 50 Where the statute requires that the affi- 
to appeal in forma pauperis that the attorney is davit or proof shall be made before the court trying 
financially able to give an undertaking . 49 the case, or before some other judge or officer un- 


46 . U.S.—Pothier v. Rodman, R.I., 43 
S.Ct. 374, 261 U.S. 307, 67 L.Ed. 
670. 

Chetkovich v. U. S. ( C.C.A., 47 F. 
2d 894. 

3 C.J. p 1126 note 33. 

Affidavit by wrong* person 

The appellate court is without ju¬ 
risdiction of a writ of error, where 
the affidavit of inability to pay costs 
is made by a minor instead of his 
next friend representing him. 

Tex.—Reed v. Great American In¬ 
demnity Co., Civ.App., 47 S.W. 2d 
860. 

Incompetent 

Ga.—Morse v. Caldwell, 191 S.E. 479, 
55 Ga.App. 804. 

47 . Tex.—Boone v. McBee, Civ.App., 
280 S.W. 295—Morrison v. Brooks, 
Civ.App., 189 S.W. 1094. 

Utah.—Johnston v. Geary, 33 P.2d 
757, 84 Utah 47. 

3 C.J. p 1125 note 19, p 1126 note 34. 

48 . Ga.—Callaway, for Use of Jack- 
son v. Jackson, 174 S.E. 241, 178 
Ga. 767. 

49. La.—Smith v. Lyon Cypress Co., 

- 73 So. 312, 140 La. 507. 

Wis.—State v. Merrill, 161 N.W. 375, 
165 Wis. 138. 

50. Ga.—Parks v. Gresham, 195 S. 
E. 728, 185 Ga. 470. 

Bryant v. Sovereign Camp, W. O. 
W. f 115 S.E. 285, 29 Ga.App. 359. 
Ky.—Napier v. Hurst-Snyder Hospi¬ 
tal Co., 130 S.W.2d 771, 279 Ky. 378. 
N.C.—Anderson v. Worthington, 78 S. 
E.2d 333, 238 N.C. 577—Cole v. 
Gaither, 171 S.E. 611, 205 N.C. 473 
—Powell v. Moore, 169 S.E. 281, 204 
N.C. 654. 

Tenn.—Crane v. Krug, 108 S.W. 2d 
1099, 172 Tenn. 25—England v. 
Young, 296 S.W. 14, 155 Tenn. 506. 
Tex.—Hugle v. Fritz Motor Co., 6 S. 
W.2d 84, 117 Tex. 411. 

Brandon v. Tartt, Civ.App., 220 
S.W.2d 672—Greer v. Poulter, Civ. 
App., 189 S.W.2d 883, refused with¬ 
out merit—Spain v. Kurth, Civ. 
App., 163 S.W.2d 247—Hubbard v. 
Faulks, Civ.App., 159 S.W.2d 919— 
Moore v. Wutke, Civ.App., 145 S.W. 
2d 224, error refused—Armstrong 


v. Dallas Railway & Terminal Co., 
Civ.App., 141 S.W.2d 676—Gardner 
v. Gardner Park Amusement Co., 
Civ.App., 119 S.W.2d 1064—Gilmore 
v. Ladell, Civ.App., 34 S.W.2d 919 
—Snider v. Dallas Ry. & Terminal 
Co., Civ.App., 25 S.W.2d 878—Har¬ 
ris v. Davis, Civ.App., 267 S.W. 
1044—McVey v. McVey, Civ.App., 
230 S.W. 781. 

Utah.—Johnson v. Johnson, 152 P.2d 
426, 107 Utah 147. 

3 C.J. p 1126 note 35. 

Affidavit made in another state 

Affidavit in forma pauperis may 
be made in another state before au¬ 
thorized officer of such state. 

Ga.—Parks v. Gresham, 195 S.E. 728, 
185 Ga. 470. 

Pendency of suit 

When so provided by statute, the 
affidavits may be filed at any time 
during the pendency of the suit. 

La.—Buckley v. Thibodaux, 159 So. 
603, 181 La. 416—Succession of 
Wolfe, 157 So. 391, 180 La. 688. 

“Filed” 

A pauper’s affidavit for appeal is 
“filed,'’ within the statute, when it 
is delivered into the clerk’s custody, 
notwithstanding the clerk’s filing was 
affixed on the affidavit more than 
ten days before. 

Tex.—Helge v. Wood, Civ.App., 65 S. 
W.2d 352. 

Vacation 

Where court closed immediately 
after motion for new trial was over¬ 
ruled, motion to be permitted to 
prosecute appeal in forma pauperis 
could have been made at any time 
during vacation on proper notice. 

Ky.—Napier v. Hurst-Snyder Hospi¬ 
tal Co., 130 S.W.2d 771, 279 Ky. 
378. 

Affidavit filed before judgment ren¬ 
dered 

(1) Affidavit in forma pauperis for 
purpose of bringing bill of exceptions 
to supreme court cannot properly be 
filed in trial court until after rendi¬ 
tion of judgment sought to be re¬ 
viewed. 

Ga.—Owens v. Owens, 5 S.E.2d 883, 
189 Ga. 338. 


(2) Affidavit in lieu of an appeal 
bond filed before nunc pro tunc en¬ 
try of the judgment appealed from 
is insufficient to confer jurisdiction 
on the appellate court. 

Tex.—Owens v. First Texas Pruden¬ 
tial Life Ins. Co., Civ.App., 23 S. 

W.2d 444. 

(3) Where nunc pro tunc order of 
trial court was entered Nov. 30, 1936, 
as of November 17, overruling mo¬ 
tion for new trial filed November 17, 
and granting an appeal on the execu¬ 
tion of bond or taking of pauper's 
oath and allowing plaintiff thirty 
days in which to perfect appeal, a 
pauper’s oath filed Nov. 1936, in lieu 
of appeal bond was not void for be¬ 
ing filed before appeal was prayed 
and granted and authority given to 
file the oath and before motion for 
new trial was overruled, since a 
nunc pro tunc order becomes effec¬ 
tive from the date it was rendered 
as shown by the order. 

Tenn.—Hudson v. Shoulders, 122 S. 

W.2d 817, 22 Tenn.App. 301. 

(4) Where appellant executed pau¬ 
per’s oath in lieu of appeal bond one 
day before the date of the final de¬ 
cree, but seven days after chancellor 
had given his written opinion and 
findings, execution of pauper's oath 
was sufficient to transfer jurisdic¬ 
tion of cause to court of appeals. 
Tenn.—Smith v. Prichard, 122 S.W. 

2d 829, 22 Tenn.App. 321. 

Right of court to extend time 

(1) The supreme court could not 
permit appellant to file a pauper’s 
oath in lieu of bond after expira¬ 
tion of the period beyond which the 
trial judge or chancellor is prohibit¬ 
ed by statute from permitting such 
bond or oath to be filed. 

Tenn.—England v. Young, 296 S.W. 

14, 155 Tenn. 506. 

(2) In an action where the appel¬ 
late court rendered a decree condi¬ 
tionally, conditioned upon the filing 
of a pauper’s oath, and granted leave 
to file the oath and the same was not 
filed, the court had not exhausted its 
jurisdiction by the granting of the 
one leave to file the oath, and upon a 
proper showing justifying an exten- 
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der certain circumstances, compliance with the stat¬ 
ute is essential to appellate jurisdiction . 51 The affi¬ 
davit may be made before a notary who is appellant’s 
attorney , 52 unless the statute prohibits an attorney 
from taking affidavits of his clients . 53 

Notice . Where the statute does not provide for 
notice of filing in forma pauperis, such notice is 
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unnecessary, and all parties at interest are affected 
with constructive notice thereof . 54 

d. Truth of Affidavit and Contest 

In some, but not other, jurisdictions the affidavit 
claiming poverty may be contested. 

In some jurisdictions the affidavit is not travers¬ 
able , 55 and it is held that the duties of the officers 


sion it had jurisdiction to extend the 
time and permit the oath to be filed 
at a later date. 

Tenn.—Keathley v. Tennessee R. R. 
Co., 3 Tenn.App. 650. 

(3) Filing of an appeal bond or af¬ 
fidavit in lieu thereof within time 
prescribed by law is jurisdictional 
with reviewing court and time pro¬ 
vided by law for such filing may not 
be extended by the court. 

Tex.—Greer v. Poulter, Civ.App., 189 
S.W. 2d 883, refused without merit. 

(4) Where appellant permitted sev¬ 
eral weeks to pass without making 
motion to be permitted to prosecute 
appeal in forma pauperis, and when 
succeeding term of court began did 
not make motion on first day of court, 
but chose to wait until eighth day 
of the term, fact that official stenog¬ 
rapher could not prepare transcript 
of evidence within the term was not 
a “casualty” or “misfortune” suffi¬ 
cient to justify extension of time to 
file bill of exceptions beyond day of 
succeeding term, since “casualty" or 
“misfortune” within the statute that 
would justify such action must not 
be one produced or contributed to by 
delay or lack of diligence on the part 
of one who seeks to take advantage 
of it. 

Ky.—Napier v. Hurst-Snyder Hospi¬ 
tal Co., 130 S.W.2d 771, 279 Ky. 378. 
Cure of omission or error 

Amendment to statute relating to 
appeals in forma pauperis, so as to 
permit correction of an error or omis¬ 
sion in affidavit or certificate of coun¬ 
sel by filing an amended affidavit or 
certificate, does not permit the filing 
of an affidavit of party appealing or 
certificate of counsel when no such 
affidavit or certificate was made and 
filed within time prescribed by stat¬ 
ute. 

N.C.—Clark v. Clark, 36 S.E.2d 261, 
225 N.C. 687. 

No time fixed by statute 

(1) Rule as to time of filing ap¬ 
peal bond applies as to time to file 
affidavit. 

Tex.—Shell Petroleum Cprp. v. 
Howth, Civ.App., 133 S.W.2d 253, 
modifiedl on other grounds Shell 
Oil Co. v. Howth, 159 S.W.2d 483, 
138 Tex. 357. 

(2) Since statute requiring that 
bond on appeal from district court 
of Jefferson county be filed within 
thirty days after rendition of order 


appealed from is silent as to time for 
filing affidavit in lieu of cost bond, 
such affidavit must be filed within 
twenty days allowed by statute gov¬ 
erning procedure in other district 
courts, whether such affidavit is in 
forma pauperis or affidavit that ap¬ 
pellant is unable~to pay costs of ap¬ 
peal or give security therefor, but is 
able and willing to pay small amount 
monthly towards payment of such 
costs. 

Tex.—Moore v. Wutke, Civ.App., 145 
S.W.2d 224, error refused. 

(3) Where appeal bond was filed 
too late but appellant’s replication 
to appellee’s motion to dismiss ap¬ 
peal showed that appellant had filed 
a pauper’s oath under statute and 
that oath and a contest thereof had 
been withdrawn under a mutual mis¬ 
take of attorneys that appellant had 
thirty days in which to file bond and 
that its filing on a certain date was 
in time, the court of civil appeals 
would give appellant thirty days 
from such date within which to per¬ 
fect record so as to show jurisdic¬ 
tion of the court under the pauper’s 
oath. 

Tex.—Shield v. First Coleman Nat. 
Bank of Coleman, Civ.App., 160 S. 
W.2d 277, affirmed 166 S.W.2d 688, 
140 Tex. 117. 

Time fixed by court 

Tenn.—Rundle v. Capitol Chevrolet, 
129 S.W.2d 217, 23 Tenn.App. 151. 

51. Tex.—Rollins v. J. C. Hickey Es¬ 
tate, Civ.App., 30 S.W.2d 599—Cox 
v. Gafford, Civ.App., 26 S.W.2d 412 
—Wells v. Arledge, Civ.App., 259 
S.W. 991—Odem v. Fort Worth & 
D. C. Ry. Co., Civ.App., 241 S.W. 
719—Leslie v. Leslie, Civ.App., 239 

S. W. 633—Horn v. Missouri, K. & 

T. Ry. Co. of Texas, Civ.App., 201 
S.W. 1101—Ridling v. Fannin Coun¬ 
ty, Civ.App., 190 S.W. 251—Rhodes 
v. Coleman-Fulton Pasture Co., Civ. 
App., 185 S.W. 355. 

3 C.J. p 1126 note 36. 

Special judge 

On appeal in a case tried before a 
special judge selected by agreement 
of the parties because of the dis¬ 
qualification of the county judge, an 
affidavit of inability to file an appeal 
bond should be presented to the spe¬ 
cial judge, who is to be regarded as 
the “county judge” for the perform¬ 
ance of all the duties required of the 
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trial judge, or of the judge of the 
county court, in the perfection of the 
appeal. 

Tex.—Wells v. Arledge, Civ.App., 259 
S.W. 991. 

Compliance with statute held suffi¬ 
cient 

Tex.—Wofford v. Davis, Civ.App., 62 
S.W.2d 549—McBride v. Freeman, 
Civ.App., 36 S.W.2d 610—Ledbetter 
v. Martinez, Civ.App., 12 S.W.2d 
1042—Gates v. Union Terminal Co., 
Civ.App., 288 S.W. 483—Wells v. 
Arledge, Civ.App., 259 S.W. 991— 
Morrison v. Brooks, Civ.App., 189 
S.W. 1094. 

52. Tex.—Phillips v. Phillips, Civ. 
App., 203 S.W. 77. 

53. Ga.—Holtzclaw v. Barrett, 170 S. 
E. 219, 177 Ga. 416. 

54. Tex.—Helge v. Wood, Civ.App., 
65 S.W.2d 352—Williams v. Jones, 
Civ.App., 5 S.W.2d 867. 

3 C.J. p 1126 note 35 [d]. 

Clerk’s failure to give notice 

(1) Appeal in forma pauperis 
should not be dismissed because of 
clerk’s failure to give required no¬ 
tice of filing of affidavit of inability 
to pay costs of appeal or give secu¬ 
rity therefor without affording ap¬ 
pellant an opportunity to correct the 
error. 

Tex.—Smirl v. Globe Laboratories, 
188 S.W.2d 676, 144 Tex. 41. 

(2) Where clerk fails to give no¬ 
tice of the filing of affidavit in for¬ 
ma pauperis, respondent should be 
given time to contest the affidavit. 
Tex.—Marshall v. Mullins, Civ.App., 

258 S.W.2d 98, error refused no re¬ 
versible error. 

Porm of notice 

Notice of filing of affidavit of in¬ 
ability to pay costs of appeal or give 
security therefor may be given by 
word of mouth, letter, or telephone, 
either by clerk or by appellant or his 
attorney, and any means by which 
appellee or his attorney is given 
knowledge of filing of such affidavit 
is sufficient. 

Tex.—Smirl v. Globe Laboratories, 
188 S.W.2d 676, 144 Tex. 41. 

55. Ga.—Brunswick Timber Co. v. 
Guy, 184 S.E. 426, 52 Ga.Aj>p. 617— 
Brunswick Timber Co. v. Guy, 184 
S.E. 426, 52 Ga.App. 617. 

3 C. J. p 1127 note 37. 
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designated by a statute to take affidavits are merely 
ministerial, and that, if an appellant makes the affi¬ 
davit required by law, it is not within their power 
to refuse an appeal, although they may believe the 
affidavit to be false . 56 Under some statutes the affi¬ 
davit of inability to pay costs of appeal or any part 
thereof is prima facie proof of inability , 57 and is 
conclusive if not contested within the time allowed 
by law . 57 * 5 However, its truth may be contested by 
any officer of the court or party to the suit, and in 
case of such contest the court trying the case, if in 


session, or the county judge of the county in which 
the suit is pending, is required to hear evidence, and 
to determine the right of the party to his appeal 
under the statute . 58 An unverified traverse of the 
affidavit does not require the appellant to come 
forward with proof . 59 Where the affidavit is con¬ 
tested, the burden of proof is on appellant 59 * 5 and 
in the absence of any evidence the contest must be 
sustained , 59 * 10 although lower courts in the same 
jurisdiction have held that appellee has the burden 
of bringing forth some evidence of probative force . 60 


56- Pa.—Farrell v. Donaldson, 18 Pa. 
Dist. 698. 

3 C.J. p 1127 note 38. 

57. Tex.—McAfee v. Shirley, Civ. 
App., 140 S.W. 2d 932—Adams v. 
Courson, Civ.App., 99 S.W.2d 686— 
Turner v. Atlanta Nat. Bank, Civ. 
App., 83 S.W.2d 454, modified on 
other grounds Sharber v. Atlanta 
Nat. Bank, 109 S.W.2d 1042, 130 
Tex. 296—Rankin v. Nash-Texas 
Co., Civ.App., 58 S.W.2d 902—Cox 
v. Texas Electric Ry., Civ.App., 32 
S.W.2d 669, affirmed Texas Electric 
Ry. v. Cox, Com.App., 49 S.W. 2d 
725, 89 A.L.R. 11—Cox v. Gafford, 
Civ.App., 26 S.W.2d 412—Tisdale 
v. F. Hannes & Co., Civ.App., 278 
S.W. 324—Warren v. Pace, Civ. 
App., 259 S.W. 627. 

Davis v. State, 257 S.W. 1099, 96 
Tex.Cr. 367. 

3 C.J. p 1127 note 39. 

Assertion of residence 

A motion to dismiss a writ of error 
for nonresidence of plaintiff in error 
because no bond was filed, but only 
a pauper’s oath, will be denied where 
the assertion in the oath that de¬ 
fendant is a resident is not contro¬ 
verted. 

Tenn.—Shepard & Gluck v. Thomas, 
246 S.W. 836, 147 Tenn. 338. 

Presumption of proof 

Where an affidavit of inability to 
pay costs was made before the trial 
judge, the presumption exists, noth¬ 
ing appearing to the contrary, that 
proof was properly made. 

Tex.—Cox v. Gafford, Civ.App., 26 S. 
W.2d 412. 

Proof of nonresidence 

That the pauper's oath was taken 
before a notary in another state is 
not proof of nonresidence where the 
affidavit states appellant’s residence 
to be within the state. 

Tenn.—Goodlin v. Hutson, 65 S.W.2d 
217,16 Tenn.App. 488. 

Affidavit of residence by attorney 
An affidavit by appellant’s attorney 
that an affidavit in lieu of appeal 
bond was made before the county 
judge of the county in which appel¬ 
lant resided showed that appellant 
made proper proof in the county of 
his residence. 


, Tex.—Newburg v. Spinhirne, Civ. 

App., 35 S.W.2d 1084. 

57.5 Tex.—De Miller v. Yzaguirre, 
Civ.App., 143 S.W.2d 425, error re¬ 
fused—Adams v. Courson, Civ.App., 
99 S.W.2d 686. 

Order allowing appeal 

Under statute allowing pauper’s 
appeal on filing of affidavit of inabil¬ 
ity to pay or secure payment of costs 
and allowing contest to be filed with¬ 
in ten days by officer of court or in¬ 
terested party, where appellant filed 
required affidavit and affidavit was 
not controverted, appeal was perfect¬ 
ed and jurisdiction of appellate court 
attached, although no entry of order 
allowing appeal was made, since such 
entry was mere ministerial act. 

Tex.—Adams v. Courson, supra. 
Fraud 

Under statute allowing pauper’s 
appeal, appeal will be deemed per¬ 
fected where appellant seasonably 
files proper affidavit of inability to 
pay or secure payment of costs, and 
where no contest is filed by officers of 
court or interested party within ten 
days; and jurisdiction of appellate 
court will attach as of date of filing 
of affidavit and may not thereafter be 
questioned, except, possibly, for fraud 
or some other matter not apparent of 
record. 

Tex.—Adams v. Courson, supra. 

58. Tex.—King v. Payne, 292 S.W. 
2d 331, 89 A.L.R. 11. 

De Miller v. Yzaguirre, Civ.App., 
143 S.W.2d 425, error refused— 
Richardson v. Mills, Civ.App., 84 
S.W.2d 858, error dismissed—Ran¬ 
kin v. Nash-Texas Co., Civ.App., 58 
S.W.2d 902. 

3 C.J. p 1127 note 40. 

Determination of facts by court 
In a proceeding by appellant to se¬ 
cure a statement of facts and tran¬ 
script of the record upon his affida¬ 
vit of inability to pay costs of ap¬ 
peal or give security therefor, it is 
the province of the trial judge to de¬ 
termine the facts adduced upon the 
issues presented in the affidavit; but 
the court of appeals may determine 
and declare the legal effect of such 
facts and render judgment thereon. 
Tex.—Shipp by Shipp v. McClanna- 
han, Civ.App., 85 S.W.2d 255. 
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Amendment 

In a proceeding by appellant to se¬ 
cure statement of facts and tran¬ 
script of the record upon his affidavit 
of inability to pay costs of appeal, it 
is within the discretion of the trial 
judge to allow amendment to both 
the affidavit in forma pauperis and 
the controverting affidavit of con¬ 
testant. 

Tex.—Shipp by Shipp v. McClanna- 
han, supra. 

Admission 

Admission at the hearing of the 
contest by parties filing the affidavit 
that they were able to give appeal 
bond was an “abandonment” of ap¬ 
peal by affidavit as to inability. 

Tex.—De Miller v. Yzaguirre, Civ. 

App., 143 S.W.2d 425, error refused. 
Hearsay 

Tex.—Winn v. Federal Land Bank of 
Houston, Civ.App., 164 S.W.2d 864, 
error refused. 

Evidence held insufficient 

To permit appeal to be taken on 
pauper’s affidavit. 

Tex.—Vince v. Dahl, Civ.App., 145 S. 
W.2d 241. 

Until th‘e time to contest has 
elapsed, the court may not approve 
the affidavit. 

Ariz.—Lount v. Strouss, 162 P.2d 430, 
63 Ariz. 323. 

59. Tex.—Slay v. Burnett Trust, 187 
S.W.2d 377, 143 Tex. 621. 

Texas Electric Ry. v. Cox, Com. 
App., 49 S.W.2d 725, 89 A.L.R. 11. 

Speed v. Keys, Civ.App., 110 S.W. 
2d 1245—Cox v. Gafford, Civ.App., 
26 S.W.2d 412. 

59.5 Tex.—Brandon v. Tartt, Civ. 

App., 220 SJW.2d 672. 

59.10 Tex.—King v. Payne, 292 S. 
W.2d 331, 89 A.L.R. 11. 

60. Tex.—McAfee v. Shirley, Civ. 
App., 140 S.W.2d 932—Speed v. 
Keys, Civ.App., 110 S.W.2d 1245— 
Cox v. Gafford, Civ.App., 26 S.W.2d 
412. 

Verified traverse does not have any 
probative force and cannot be ac¬ 
cepted as proof of the facts therein 
alleged in absence of a statutory pro¬ 
vision to that effect. 

Tex.—Speed v. Keys, Civ.App., 110 S. 
W.2d 1245. 
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When such evidence is produced the burden is on 
appellant to make strict proof of his inability. 61 The 
court may consider the appellant’s credit as well as 
his available funds. 61 - 5 The decision of the trial 
court or county judge on the contest is not con¬ 
clusive on the appellate court. 62 

Where the affidavit is uncontested within the time 
limited by the statute for such contests, the appeal 
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is perfected, 63 although no notice of the filing of the 
affidavit is given, when such is not required by stat¬ 
ute, 64 and the trial judge no longer has jurisdic¬ 
tion to try the contest of the affidavit. 65 

Notice of contest . If the statute provides for no 
notice of contest, any manner of actual notice is 
sufficient. 66 


3. Requisites and Sufficiency of Bond or Undertaking 


a. In General 


§ 526. Compliance with Statute in General 

The form and contents of a bond, undertaking, or 
other security on appeal or writ of error must be in sub¬ 
stantial compliance with statutory requirements. 

As a general rule a bond, undertaking, or other 
security on appeal or writ of error must be sub¬ 
stantially in the form provided by the statute, and 
the appellees or defendants in error are entitled to 
one which, both in fact and in form, is sufficient to 
afford them absolute protection to the extent pre¬ 
scribed by the statute, and, if the bond or undertak¬ 
ing given is insufficient in form or substance, the 
appellee or defendant in error is entitled to dis¬ 


missal of the appeal, 67 unless the defect is cured by 
statute, 68 or unless it may be and is waived as here¬ 
inafter considered in § 572, or, under rules stated 
in § 567, cured by amendment or by filing a new or 
additional bond or undertaking. It has been held 
that appeal bonds are to be liberally construed in 
determining their sufficiency. 68 - 5 

Under some statutes, it is provided that an appeal 
or writ of error shall not be dismissed for informali¬ 
ty or insufficiency of the bond, 68 - 10 without first giv¬ 
ing the appellant an opportunity to remedy the 
deficiency. 68 - 15 In some jurisdictions, where the 


61. Tex.—Durant v. Stone, Civ.App., 
97 S.W.2d 1006—Stark v. Dodd, Civ. 
App., 76 S.W.2d 865. 

61.5 Tex.—King: v. Payne, 292 S.W. 
2d 331. 

62. Tex.—Pendley v. Berry, 65 S.W. 
32, 95 Tex. 72. 

Murray v. Robuck, Civ.App., 89 
S.W. 781. 

3 C.J. p 1127 note 41. 

63. Tenn.—Perry v. Carter, 219 S.W. 
2d 905, 188 Tenn. 409. 

Tex.—Turner v. Atlanta Nat. Bank, 
Civ.App., 83 S.W.2d 454, error 
granted—Barrera v. McCormick, 
Civ.App., 63 S.W.2d 1084—Dunn v. 
Allen, Civ.App., 63 S.W.2d 857. 
Where affidavit is contested, ap¬ 
peal is not perfected unless the rec¬ 
ord contains a finding by the trial 
court that appellant is entitled to 
appeal on his affidavit. 

Tex.—King v. Payne, Civ.App., 287 
S.W. 2d 293, mandamus granted. 

64. Tex.—Haines v. Russell, Civ. 
App., 49 S.W.2d 957. 

65. Tex.—Barrera v, McCormick, 
Civ.App., 63 S.W.2d 1084—Haines 
v. Russell, Civ.App., 49 S.W.2d 957. 

66. Tex.—Stark v. Dodd, Civ.App., 
76 S.W.2d 865. 

Letter to attorney 

A letter informing appellant’s at¬ 
torney of the filing of a contest of 
appellant’s -affidavit of inability bo 
pay appeal costs; received at attor¬ 


ney’s office several days prior to the 
hearing, was held sufficient notice of 
the contest, notwithstanding the at¬ 
torney, having been away, did not 
open it until the day of the hearing 
and then misunderstood the date of 
the hearing. 

Tex.—Stark v. Dodd, supra. 

67- Mont.—Gummer v. Moon, 15 P. 

2d 1098, 91 Mont. 605. 

Va.—Forrest v. Hawkins, 194 S.E. 
721, 169 Va. 470. 

3 C.J. p 1128 note 42—4 C.J. p 569 
note 82. 

Bond held sufficient 

Idaho.—Land Development Corp. v. 
Cannaday, 258 P.2d 976, 74 Idaho j 
233. 

68. Ind.—Inskeep v. Gilbert, 93 N.E. 
8, 174 Ind. 726. 

68.5 Ga.—Blount v. Dean, 195 S.E. 

287, 57 Ga.App. 332. 

Tex.—Conlee v. Burton, Civ.App., 188 
S.W. 2d 713. 

Designated as supersedeas bond 

Where bond filed by appellant was 
designated as supersedeas bond by 
appellant but Was in form and sub¬ 
stance appeal bond and was timely 
approved and filed with trial court, 
motion to dismiss appeal on ground 
that appellant failed timely to file 
appeal bond would be overruled. 

Tex.—Salas v. Gonzalez, Civ.App., 
181 S.W.2d 823. 
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68.10 Hawaii.—Marks v. Waiahole 
Water Co., 36 Hawaii 188. 

Wash.—In re Sims’ Estate, 235 P.2d 
204, 39 Wash.2d 288. 

Cash deposit 

Statute assumes the posting of a 
bond before the informality or insuf¬ 
ficiency of a bond can be considered 
in a motion to dismiss a writ of er¬ 
ror and does not apply where a cash 
deposit is made in lieu of a bond, 
Hawaii.—Marks v. Waiahole Water 
Co., 36 Hawaii 188. 

68.15 Ala.—Harris v. Barber, 186 So. 
160, 237 Ala. 138. 

La.—Blaize v. Cazezu, 24 So.2d 147, 
208 La. 1081—Succession of Uthoff, 
200 So. 290, 196 La. 892—Maddox 
v. Butchee, 10 So.2d 687, 201 La. 
876. 

Ray v. Marquez, App., 82 So. 2d 
786—Emmco Ins. Co. v. Gautier, 
App., 67 So.2d 499—Gray v. Bird & 
Son, App., 12 So.2d 828. 

Miss.—Williams v. J. E. Walton & 
Sons, 32 So.2d 131, 202 Miss. 641— 
Gericevich v. Bonham, 170 So. 680, 
177 Miss. 423. 

Fa.—Biair v. Sterner, Com.PL, 4 Ly¬ 
coming Co.L.R. 240—Latsha v. 
Lahr, Com.PL, 27 Northumb.I*J- 
156. 

Tex.—McNaley v. Sealy, Civ.App., 114 
S.W. 2d 1187—Real Estate Land Ti¬ 
tle & Trust Co. v. General Mis¬ 
sionary Soc. of German Baptist 
Churches of North America, Civ. 
App., Ill S.W. 2d 1196. 
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bond given, although defective, is sufficient to confer 
jurisdiction on the appellate court, a motion to dis¬ 
miss the appeal will not lie, and the proper practice 
is to move that a proper bond be filed and that the 
appeal be dismissed on failure to comply with such 
order. 68 * 20 It has been held that a statute providing 
that an appeal shall not be dismissed where the 
defect or irregularity can be cured by amendment 
will not save an appeal from dismissal where the 
bond does not at least substantially comply with the 
statute. 68 - 25 

It is the duty of appellant or plaintiff in error to 
see that a proper bond or undertaking is given, 69 
and in case of doubt as to the sufficiency of the 
bond, it is the duty of the court to require a different 
one. 70 

Where a bond is required, a recognizance is not 
sufficient; 71 but under some statutes either a bond 
or a recognizance may be given, 72 or a simple ac¬ 
knowledgment in writing may be sufficient. 73 A 
bond has been held sufficient under a statute re¬ 
quiring a recognizance; 74 and under a statutory 
direction to the court to look at the substance 
rather than the form in interpreting appeal bonds, 
it was held that the fact that such an instrument was 
in the form of an undertaking instead of a bond 


did not invalidate it. 75 Where the statute requires 
“security, 1 ” it does not imply that it must be in the 
form of a bond. 76 

It has been held that the court will not disturb 
an undertaking which is in the form which has been 
in use and in practice for many years. 77 

§ 527. Authority of Court 

The court cannot require or accept a bond or other 
security differing in any material respect from that pre¬ 
scribed by statute. 

As a rule, where the statute prescribes the kind 
of undertaking required, the court is not authorized 
or empowered to take or demand another or different 
undertaking, and its order to that effect is void; 78 
nor has it any authority to dispense with any of the 
requirements expressly prescribed by statute. 79 

§ 528. Necessity for and Conformity with 
Previous Order of Appeal 

It is essential to the validity of an appeal bond in 
some jurisdictions that there be an order for an appeal 
and that the appeal bond comply with the order. 

In some jurisdictions, a bond executed without a 
preceding order of appeal is null and void, since 
such an order is essential to the validity of the ap¬ 
peal. 80 Likewise, a lack of conformity between the 


Failure to comply with' court’s in¬ 
structions 

Where appellant did not comply 
with instructions of court of appeal 
on remand of case to district court 
for completion of record by supply¬ 
ing missing appeal bond, but filed 
new bond over two years after date 
of judgment appealed from and faul¬ 
ty certificate of deputy clerk as to 
filing of lost bond without statement 
of date thereof, appeal must be dis¬ 
missed. 

La.—Carter v. Chambers, App., 8 So. 

2d 731. 

Time for motion. 

An appeal will not be dismissed 
because of any irregularity in the 
appeal bond which is not jurisdic¬ 
tional and does not strike at founda¬ 
tion or the right of appeal on a mo¬ 
tion to dismiss filed more than three 
days after transcript of appeal has 
been lodged in supreme court. 

La.—Roccaforte v. Barbin, 22 So.2d 

271, 207 La. 924. 

&ond filed before hearing of motion 
, (1) An appeal would not be dis¬ 
missed for insufficiency of appeal 
bond where appellant, after filing of 
motion to dismiss, filed in court of 
appeal affidavits of principal and 
surety on appeal bond in form re¬ 
quired by statute. 

La.—*Twin City Motor Co. v. Pettit, 

App., 177 So: 814. • 


(2) Under statute providing that 
no appeal shall be dismissed for in¬ 
sufficiency of undertaking, provided 
that an undertaking approved by jus¬ 
tices of the supreme court is filed in 
supreme court before the hearing on 
motion to dismiss the appeal, where 
no undertaking approved by justices 
of the supreme court was filed before 
hearing on motion to- dismiss appeal 
for failure to justify sureties, reme¬ 
dial statute would not apply. 

Nev.—Hough v. Roberts Min. & Mill. 
Co., 75 P.2d 731, 58 Nev. 245. 

68.20 Neb.—In re Kothe’s Estate, 
270 N.W. 117, 131 Neb. 780—North- 
up v. Bathrick, 110 N.W. 685, 78 
Neb. 62—Gannon v. Phelan, 89 N. 
W. 1028, 64 Neb. 220—Chase v. 
Omaha Loan & Trust Co., 76 N.W. 
896, 56 Neb. 358—Gallegher v. 

Wolf, 66 N.W. 645, 47 Neb. 589. 

68.25 Nev.—Hough v. Roberts Min. 
& Mill. Co., 75 P.2d 731, 58 Nev. 
245. 

69. Ohio.—Rolcliff v. Beck, 1 Ohio 
Dec. (Reprint) 445, 10 West.L.J. 

72. 

70. Wash.—Kirby v. Collins, 32 P. 
769, 5 Wash. 682. 

71. Mass.—Pray v. Wasdell, 16 N.E. 
266, 146 Mass. 324. 

Vt.—Brown v. Hinman, Brayt. 20. 

234 


72- Ala.—Satterwhite v. State, 28 
Ala. 65—Williams v. McConico, 27 
Ala. 572. 

Minn.—In re Brown, 29 N.W. 131, 35 
Minn. 307. 

N.H.—Philbrick v. Buxton, 40 N.H. 
384. 

3 C.J. p 1128 note 49. 

73. Ala.—Riddle v. Hanna, 25 Ala. 
484. 

3 C.J. p 1128 note 50. 

74. U.S.—Dean v. Hemphill, Ark., 7 
F.Cas.No.3,736a, Hempst. 154. 

75. Wash.—Wilson v. Morrell, 32 P. 
733, 5 Wash. 654, followed in Stans 
v. Baitey, 37 P. 316, 9 Wash. 115. 

3 C.J. p 1128 note 52. 

76. Ga.—Hogg v. Mobley, 8 Ga. 256. 

77. - Cal.—Downing v. Rademacher, 
69 P. 415, 136 C. 673. 

78. Idaho.—Barnes v. Buffalo Pitts 
Co., 57 P. 267, 6 Idaho 519. 

3 C.J. p 1129 note 55. 

79. La.—Audub'on Hotel Co. v. Brau- 
nig, 44 So. 891, 119 La. 1070. 

Me.—In re Bartlett, 19 A. 170, 82 Me. 

210 . 

80. La.—Durel v. Murphy, 49 So. 
1013, 124 La. 157—Walker v. Tan¬ 
gipahoa, 35 So. 585, 111 La. 321. 

• Poole v. Chaffe, 36 La.Ann. 289. ’ 
Tenn.—Wooten v. Daniel, 16 Lea 156. 
Va.—Burch v. White, 3 Rand. 24, 104. 
3 C.J. p 1129 note 60. , 
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appeal bond and the order of appeal is sufficient 
ground for a dismissal of the appeal. 81 

§ 529. Conformity with Notice of Appeal 

It may be required that the bond or undertaking 
conform to the notice of appeal. 

The bond or undertaking is, in some jurisdictions, 
insufficient and the appeal must be dismissed if it 
does not conform to the notice of appeal. 82 It must 
refer with definiteness to the particular appeal to 
which it relates and, if it fails to do so, it is am¬ 
biguous and insufficient. 83 

§ 530. Where Bond Not Required 

The fact that the bond given is defective is imma¬ 
terial where an appeal bond is not necessary. 

Where an appeal bond is given in a case in which 
it is not required, it is immaterial whether or not it 
is defective. 84 

b. P 

§ 532. Obligors 

a. In general 

b. Several appellants 

c. Appeal by one of several parties 

d. Unnecessary parties 

a. In General 

In some, but not other jurisdictions, the appellant 
must be a party to the bond. 

It is held under some statutes, requiring an ap- 


§531. Consideration 

No consideration for the appeal bond other than that 
contemplated by the statute is required. 

Xo consideration other than that contemplated 
and implied by the statute is necessary to support 
a bond or undertaking on appeal which is given in 
compliance with a statute. 85 However, if an under¬ 
taking on appeal does not follow the statute, so 
that it must be sustained, if at all, at common law, 
there must be a consideration unless it is under 
seal. 86 

Where an undertaking is given before the order 
has been made from which the appeal is sought, it 
has been held that it is without consideration and 
therefore void, 87 and that the defect cannot be 
remedied by filing a new undertaking. 88 This ques¬ 
tion of consideration usually arises with respect to 
liability on appeal bonds and undertakings, and will 
be further considered infra §§ 2030-2036. 


peal bond or undertaking that the appellant, as 
well as the sureties, must become a party to and sign 
it ; 89 and a bond or undertaking given by some par¬ 
ty other than appellant, not being in compliance with 
the statute or order of court allowing the appeal, 
is insufficient. 90 In other jurisdictions, in the ab¬ 
sence of express requirement, it is held that appel¬ 
lant need not execute the bond or undertaking or be¬ 
come a party thereto, 90 - 5 and that it is sufficient if 
the bond is executed by the sureties 91 or by some 


81. Ill.—Tedrick v. Wells, 38 N.E. 
625, 152 Ill. 214. See Berezniak v. 
Moseley, 211 Ill.App. 497—Stiefel 
v. Amalgamated Sheet Metal Work¬ 
ers’ Local Union No. 73, 198 Ill. 
App. 94. 

3 C.J. p 1129 note 61. 

82. Cal.—Stockton School Dist. v. 
Goodell, 56 P. 885, 6 C.Unrep.Cas. 
277. 

3 C.J. p 1129 note 62. 

83. Cal.—In re Sutro, 92 P. 486, 1027, 
152 C. 249. 

3 C.J. p 1129 note 63. 

84. Tex.—Collier v. Smith, Civ.App., 
169 S.W. 1108. 

3 C.J. p 1129 note 64. 

85. N.T.—Thompson v. Blanchard, 3 
N.T. 335. 

86. N.Y.—Post v. Dor emus, 60 N.Y. 
371—Thompson v. Blanchard, 3 N. 
Y. 335. 

Robert v. Donnell, 10 Abb.Pr. 454, 
reversed on other grounds 31 N.Y. 
446. 

87- Cal.—Stackpole v. Hermann, 58 


P. 935, 126 C. 465—Clarke v. Mohr, 
58 P. 176,125 C. 540. 

3 C.J. p 1148 note 71. 

88. Cal.—Stackpole v. Hermann, 58 
P. 935, 126 C. 465. 

89. Ohio.—Miller v. Garrett, App., 
126 N.E.2d 149. 

Pa.—Touhill v. Dayton Constr. Co., 
12 Pa.Dist. 560. 

3 C.J. p 1129 note 65. 

Recognizance 

(1) Appellant, however, need not 
always join in the recognizance with 
his surety. 

Pa.—Boyce v. Wilkins, 5 Serg. & R. 
329. 

Montgomery v. Nicholas, 9 Lane. 
Bar. 49—Wilbur v. Bemy, 2 Leg. 
Rec. 225—Arms v. Leaman, 6 Pa.L. 
J. 518, 4 Pa.L.J.R. 84. 

(2) When an appellant need not 
sign a recognizance but does so, the 
recognizance is not thereby invali¬ 
dated. 

Pa.—Jones v. Badger, 5 Binn. 461. 

90. Ill.—Tedrick v. Wells, 38 N.E. 
625, 152 Ill. 214. 

3 C.J. p 1129 note 66. 

235 


90.5 Ala.—McKmstry v. Thomas, 64 
So.2d 808, 258 Ala. 690. 

La.—Blaize v. Cazezu, 24 So.2d 147, 
208 La. 1081—Maddox v. Butchee, 
10 So.2d 687, 201 La. 876. 

Cryer v. Cryer, App., 65 So.2d 
618. 

Tex.—Purcell v. Metropolitan Cas. 
Ins. Co. of N. Y., Civ.App., 260 S.W. 
2d 134. 

Where bond must he satisfactory 
to court, it need not be executed by 
appellant. 

Yt.—In re Watkins' Estate, 41 A.2d 
180, 114 Vt. 109, 157 A.L.R. 212. 

91. Ala.—McKmstry v. Thomas, 64 
So.2d 808, 258 Ala. 690. 

Ind.—Greek Orthodox Church, St. Tri¬ 
as v. Alexander, 151 N.E. 1, 199 
Ind. 528. 

Barr v. Geary, 142 N.E. 622, 82 
Ind.App. 5. 

La.—Fontini v. Pine Grove Land Co., 
118 So. 865, 167 La. 137—Frankel 
v. Morse Timber Co., 73 So. 263, 140 
La. 448. 

Or.—In re Waters of Willow Creek, 
236 P. 487, 119 Or. 487, modified on 
other grounds 236 P. 763, 119 Or. 
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other person, 91 - 5 since he is bound to comply with 
the judgment and orders of the appellate court 
whether or not he signs the bond. 92 

Even when appellant is not required to execute the 
bond or undertaking, it must nevertheless be given 
on his behalf. 93 

Nominal and beneficial parties. According to some 
authority, where an action is brought by a nominal 
plaintiff for the use of another, the appeal bond 
may be executed by the real party in interest; 94 but 
according to other authority the beneficial plaintiff 
cannot perfect the appeal by filing a bond in his 
own name, when the appeal is prayed for by the 
nominal plaintiff and is allowed to him. 95 The bond 
of one in an official capacity, by and through whom 
a suit is brought by an organization styling itself 
a corporation, is a bond furnished by appellant, and 
fulfills the requirements of the law. 96 

Personal representatives. A party appealing both 
individually and in his representative capacity as 
executor or administrator must give bond in both 
capacities. 97 If a personal representative appeals 
as such, a bond given by him as an individual is in¬ 


sufficient; 98 and when the judgment is against a 
defendant both personally and in his representative 
character, an appeal bond given in his representa¬ 
tive capacity, exclusively will not support the ap¬ 
peal. 99 It has been held, however, that, where an 
appeal is granted to a defendant sued both individu¬ 
ally and as executor, the order includes him in both 
capacities, and that, where the bond is executed 
in his name, it will at least maintain the appeal by 
him individually. 1 When the appeal is granted to 
a personal representative in his individual capacity, 
the appeal bond is properly executed in such capaci¬ 
ty. 2 

Officers. On appeal by a public officer the bond 
should be given in his official capacity if he ap¬ 
peals in such capacity, and in his individual ca¬ 
pacity if he appeals individually. 3 

Married women. On appeal by a married woman 
the bond or undertaking is properly executed by 
her, 4 and where the wife is the real party in interest, 
and the bond is executed by the husband and not by 
the wife, the bond is insufficient. 5 An appeal by a 
husband and wife has been held to be sufficiently 


155, rehearing denied 237 P. 682, 
119 Or. 155, and modified on other 
grounds 239 P. 123, 119 Or. 155- 
Mays v. Robert Mays’ Estate Co., 
174 P. 716, 93 Or. 502—O’Connor v. 
Towey, 140 P. 625, 70 Or. 399. 

S.D.—Palmer v. Baker, 186 N.W. 951, 
45 S.D. 196. 

3 C.J. p 1129 note 67—4 C.J. p 572 
note 17. 

Appellants’ signatures to appeal 
bonds are not indispensable to .the 
bonds’ validity. 

La.—Fontini v. Pine Grove Land Co., 
118 So. 865, 167 La. 137. 

Okl.—In re Johnson's Estate, 114 P. 

2d 469, 189 Okl. 157. 

Error prosecuted by United States 
Cost bond upon a writ of error 
prosecuted by the United States was 
sufficient, regardless of whether the 
assistant district attorney’s signa¬ 
ture to the bond was authorized, 
since the sureties* signatures were 
sufficient. 

Tex.—U. S. v. Rose, Civ.App., 57 S.W. 
2d 350. 

Signature by appellant’s attorney 
The fact that an appeal bond was 
signed for appellant by his attorney 
is immaterial, where appellant need 
not sign it. 

Or.—Doehler v. Lansdon, 291 P. 392, 
135 Or. 687. 

91.5 Va.—State Farm Mut. Auto. 
Ins. Co. v. Cook, 43 S.E.2d 863, 186 
Va. 658, 5 A.L.R.2d 594. 

An attorney for litigant could give 
appeal bond in attorney's own name 


for, or in the place and stead of, the 
litigant. 

Va.—Brumley v. Grimstead, 196 S.E. 
668, 170 Va. 340. 

92. La.—Blaize v. Cazezu, 24 So.2d 
147, 208 La. 1081—Maddox v. But- 
chee, 10 So.2d 687, 201 La. 876— 
United Ry. Men’s Oil Ass’n v. Du- 
puy, 137 So. 73, 173 La. 392. 

3 C.J. p 1130 note 68. 

Obligation results from judgment 
The obligation of the appellant to 
perform the judgment rendered on 
appeal results from the judgment it¬ 
self, and an appeal bond is valid 
without his signature, unless ex¬ 
pressly required by statute. 

N.M.—Montoya v. Hubbell, 199 P. 
1006, 27 N.M. 273. 

93. La.—Richardson’s Succ., 26 La. 
Ann. 187. 

N.C.—Speed v. Harris, 4 N.C. .317..- 

94. Ala.—McBarnett v. Breed, 6 Ala. 
476. 

N.T.—Ex p. Lassell, 8 Cow. 119. 
Appeal by incompetent 

On appeal to district court from 
probate court by alleged mental in¬ 
competent, appeal bond was not in¬ 
sufficient because alleged incompe¬ 
tent was under guardianship and be¬ 
cause bond was executed against 
guardian’s wishes. 

Okl.—In re Johnson’s Estate, 114 P. 
2d 469, 189 Okl. 157, 

95. HI.—Tedrick v. Wells, 38 N.E. 
625, 152 Ill. 214. 

3 C.J. p 1130 note 72. 
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96. La.—St. Patrick’s Church v. 
Consumers’ Ice Co., 11 So. 682, 44 
La. Ann. 1021. 

97. Mich.—Love v. Francis, 29 N.W. 
843, 63 Mich. 181, 6 Am.S.R. 290— 
Warner v. Whittaker, 5 Mich. 241. 

98. La.—Thibodeaux v. Thibodeaux, 
13 So. 805, 45 La.Ann. 1126. 

Mich.—Love v. Francis, supra. 

99. La.—Crawford v. Alexander, 14 
La.Ann. 708. 

1. La.—Ansley v. Stuart, 48 So. 953, 
123 La. 330. 

2. Ill.—Griswold v. Smith, 77 N.E. 
551, 221 Ill. 341. 

3. Colo.—Boulder County v. King, 13 
P. 539, 9 Colo. 542. 

Tex.—Morris v. Morgan, Civ.App., 46 
S.W. 667. 

3 C.J. p 1131 note 79. 

4. Tex.—Sanborn v. Weissman, Civ. 
App., 244 S.W. 1074. 

3 C.J. p 1131 note 80. 

Husband party pro forma 
Where a writ of error was sued 
out by a married woman and her 
husband, who was joined pro forma, 
it was no ground for dismissal of the 
writ that the bond for appeal was not 
signed by the husband and that he 
was not named in the body of the 
bond. 

Tex.—Sanborn v. Weissman, supra. 

5. La.—Day v. Gordon, 9 La.Ann. 
183—Allen v. Landreth, 7 La.Ann. 
650—Wood v. Wall, 5- La.Ann. 179. 
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supported by an appeal bond executed by the husband 
alone. 5 * 5 

Minors. A bond executed by a minor, against 
whom a judgment has been rendered, and by an 
approved surety, is sufficient, although the minor’s 
guardian ad litem did not join therein. 6 

A municipality which is authorized to sue and to 
be sued has implied authority to execute an appeal 
bond on appeal in an action to which the municipal 
corporation is a party. 7 

b. Several Appellants 

According to some authorities, ail the appellants must 
join in the appeal bond, but other authorities hold that 
an appeal bond by some of the appellants on behalf of all 
is sufficient. 

A joint appeal bond or undertaking is proper 
where two or more appellants appeal jointly. 8 In¬ 
deed it has been held that, when a joint appeal is 
taken, an appeal bond or undertaking executed by 
less than all, and not purporting to be on behalf of 
all, is insufficient. 9 

In some jurisdictions a bond or undertaking on 
appeal, or for costs on appeal, need not be signed 
by all of several appellants, even though all must 
join in the appeal, but it is sufficient if it appears 
to have been executed on behalf of all. 10 Also an 
appeal bond or undertaking not executed by all of 
the appellants will support the appeal of the appel¬ 
lant or appellants who executed it. 11 In other ju¬ 


risdictions, when a joint appeal is prayed and al¬ 
lowed, all the appellants must sign the appeal bond, 
or the appeal, on motion, will be dismissed, 12 par¬ 
ticularly where the appeal is granted on condition 
of their entering into a bond, 13 unless the defect 
may be and is waived as will be discussed infra § 
572. Where an appeal is allowed to numerous par¬ 
ties severally on their giving bond in a certain sum, 
a bond is insufficient when given by only one ap¬ 
pellant as principal, although it purports to be in 
behalf of all appellants, and the condition is for the 
prosecution of the appeal by each. 14 

Where two or more causes between different par¬ 
ties are consolidated for convenience, an appeal 
bond given by one of the parties for the appeal in 
his own cause will not sustain an appeal by the 
other parties to the other causes. 15 Likewise, an 
appeal bond executed by several defendants for the 
benefit of plaintiff will not perfect an appeal of one 
of them from a judgment against him as a cross 
complainant against another defendant. 16 

Intervening or substituted parties appellant can¬ 
not prosecute the appeal under the appeal bond 
given by the original appellant, conditioned only to 
pay costs and damages awarded against him. 17 

Subsequent appellants. Persons joining as ap¬ 
pellants after the original notice of appeal must file 
an appeal bond in addition to that filed by the par¬ 
ties first appealing. 18 


5.5 Wash.—Fisher v. Hagstrom, 214 
P.2d 654, 35 Washed 632. 

6. N.J.—Andruss v. Stewart, 10 N.J. 
Law 160. 

Tex.—Purcell v. Metropolitan Cas. 
Ins. Co. of N. Y., Civ.App., 260 S. 
W.2d 134. 

Wash.—Dahl v. Tibbals, 31 P. 868, 5 
Wash. 261. 

7. Ariz.—Flagstaff v. Gomez, 202 P. 
401, 23 Ariz. 184, 23 A.L.R. 661. 

8. La.—Heald v. Unteriner, 6 La. 
App. (Orleans) 227—Netter v. Reg- 
gio, 2 La.App. (Orleans) 149. 

Wash.—Richmond v. Williamson, 132 
P.2d 1031, 16 Wash.2d 194. 

3 C.J. p 1131 note 82. 

9. Cal.—Title Ins. & Trust Co. v. 
California Development Co., 143 P. 
723, 168 C. 397. 

3 C.J. p 1131 note 83. 

Deceased party 

A notice of appeal to court of ap¬ 
peals was effective in so far as it 
named plaintiffs other than one who 
died before judgment of appellate di¬ 
vision was entered, but in view of 
fact that obligation of surety on un¬ 
dertaking on appeal named all the 
plaintiffs as appellants and princi¬ 
pals, defendant could properly ques¬ 


tion whether it could be enforced 

when in fact one of principals named 

was not a party to the appeal. 

N.Y.—Hart v. Blabey, 35 N.E.2d 657, 
286 N.Y. 75. 

10. Ala.—Rush v. Newsom Exter¬ 
minators, 75 So.2d 112, 261 Ala. 610 
—Mancill v. Thomas, 114 So. 223, 
216 Ala. 623. 

Ind.—Rockey v. Hershman, 138 N.E. 
339, 193 Ind. 168. 

La.—Kelly v. Ozone Tung Co-op., 44 
So.2d 865, 216 La. 778—Maddox v. 1 
Butchee, 10 So.2d 687, 201 La. 876— 
Bendich v. Scobel, 31 So. 703, 107 
La. 242. 

Miss.—Avent v. Markette, 69 So. 705, 
109 Miss. 835. 

N.D.—Strom v. Giske, 68 N.W.2d 838. 

Ohio.—In re Assignment of Fairview 
Glass Co., 9 Ohio N.P.,N.S., 157. 

Tex.—Cross v. Hancock’s Estate, Civ. 
App., 176 S.W.2d 586, error refused. 

3 C.J. p 1131 note 84. 

11. Colo.—Campbell v. Equitable Se¬ 
curities Co., 56 P. 88, 12 Colo.App. 
544. 

3 C.J. p 1132 note 89. , 

12. Ill.—Harvard First Cong. Church 
v. Page, 99 N.E. 453, 255 Ill. 267. 

3 C.J. p 1131 note 85. 

. 237 . 


"It has been repeatedly held in 
this court that the right of appeal is 
purely statutory, and that a party, 
to avail himself of such a right, must 
strictly comply with the order of the 
court granting the appeal, and when 
a joint appeal is prayed and allow¬ 
ed, all the appellants must sign the 
appeal bond, or the appeal, on mo¬ 
tion, will be dismissed.” 

Ill.—Harvard First Cong. Church v. 
Page, supra. 

13. Ill.—Beale v. Hileman, 5 N.E. 

■ 108, 115 Ill. 355—See Stiefel v. 

Amalgamated Sheet Metal Work¬ 
ers’ Local Union No. 73, 198 Ill. 
App. 94—Beer v. Strode, 195 Ill. 
App. 309. 

3 C.J. p 1132 note 86. 

14. Ill.—Farrell v. West Chicago 
Park Comrs., 55 N.E. 325, 182 Ill. 
250. 

15. Ala.—Dixie Lumber Co. v. 
Young, 82 So. 129, 203 Ala. 115. 

16. Wash.—Mogelberg v. Calhoun, 
163 P. 29, 94 Wash. 662. 

17. Wash.—Hight v. Batley, 72 P. 
1034, 32 Wash. 165, 98 AimS.R. 
851. 

18. Wash.—Richmond v. William¬ 
son, 132 P.2d 1031, 16 Wash.2d 194 
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c. Appeal by One of Several Parties 

When an appeal may be, and is, taken by one of 
several parties, it is not necessary that all Join in the 
bond or undertaking. 

Where a separate appeal is allowed to, or taken by, 
one of two or more parties to an action, it is not 
necessary that the other party or parties shall join 
in the bond or undertaking. 19 

d. Unnecessary Parties 

One who is not a necessary party to the appeal need 
not join in the appeal bond. 

An unnecessary party to the appeal need not join 
in the execution of the appeal bond or undertak¬ 
ing. 20 On the other hand, as a rule, the improper 
joinder of an unnecessary party in the execution 
of the bond or undertaking is not fatal, and does 
not render the instrument less obligatory on the 
proper parties. 21 It has been held, however, that 
where an appeal is taken by one person, and the 
undertaking thereon purports on its face to be given 
on an appeal taken by several persons, the under¬ 
taking is insufficient. 22 

§ 533. Obligees 

a. In general 

b. Several parties interested 


c. Death of original party 

d. Persons in representative capacities 

e. States, United States, municipalities, 

and public officers 

f. Unnecessary obligees 

a. In General 

An appeal bond should run in favor of those desig¬ 
nated by the statute as the proper obligees; ordinarily 
those adversely interested should be named obligees in 
the bond. 

The general rule is that the bond or undertaking 
on appeal or writ of error must run in favor of the 
appellee or appellees, or of the party or parties 
whose interest is adverse to that of the party or par¬ 
ties appealing or bringing error, 23 and that if it 
does so it is sufficient. 24 Under this rule if a party 
is interested adversely to the party appealing, he 
must be made an obligee in the bond without regard 
to his status in the trial court. 25 According to some 
authorities however the failure of the bond to run 
in favor of or to name a particular obligee is not 
fatal, as the courts will imply that the undertaking 
was made to the opposite party, or to the clerk of 
the court or other person to whom the statute re¬ 
quires that it should be made payable; 26 and also, 


—Stans v. Baitey, 37 P. 316, 9 
Wash. 115. 

19. Colo.—Campbell v. Equitable Se¬ 
curities Co., 56 P. 88, 12 Colo.App. 
544. 

Wash.—Coleman v. Wisbey, 225 P.2d 
1067, 37 Wash.2d 737. 

3 C.J. p 1132 note 93. 

20. Wash—Noble v. Whitten, 76 P. 
95, 34 Wash. 507. 

21. Ill.—Willenborg v. Murphy, 40 
Ill. 46. 

Tex.—Parshall v. Clark, Civ.App., 77 
S.W. 437. 

3 C.J. p 1132 note 95. 

22. Cal.—Pry v. Astorg, 156 P. 873, 
29 C.A. 740. 

3 C.J. p 1132 note 96. 

23. Tex—Dixon v. Green, Com.App., 
285 S.W. 813. 

Wedge worth v. Pope, Civ.App., 12 
S.W. 2d 1045. 

Wash.—Richmond v. Williamson, 132 
P.2d 1031, 16 Wash.2d 194—United 
* Truck Lines v. Department of Pub¬ 
lic Works of Washington, 42 P.2d 
1104, 181 Wash. 318—Sisson v. Har¬ 
vey, 212 P. 1052, 123 Wash. 650. 

3 C.J. p 1132 note 98, p 1151 note 38. 
Joint plaintiff in error 

Where an adverse party is a joint 
plaintiff in error, it seems that he 
need not be named as obligee in the 
writ of error bond. 


Tex.—First State Bank of Wortham 
v. Bland, Civ.App., 291 S.W. 650. 

Mere stakeholders of the funds in 
controversy are not necessary par¬ 
ties on appeal, and need not be made 
payees in an appeal bond. 

Tex.—Hagist v. Vogt, Civ.App., 280 
S.W. 350. 

Stockholders of a joint-stock asso¬ 
ciation, joined as parties defendant 
to secure contribution, must be made 
obligees in an appeal bond. 

Tex.—Dixon v. Green, Com.App., 285 
S.W. 813. 

Purpose of “appeal bond” is to pro¬ 
tect those interested in the judgment, 
hence if bond is so defective that in¬ 
terested party cannot avail himself 
of bond, appeal must be dismissed. 
Wash.—Richmond v. Williamson, 132 
P.2d 1031, 16 Wash.2d 194. 

24. Tex.—Farmers’ Union Elevator 
Co. v. Wunchell, Civ.App., 79 S.W. 
2d 928. 

25, Tex.—Mixson v. Kirby Lumber 
Co., Civ.App., 298 S.W. 476—Ander¬ 
son v. Automobile Finance Co., Civ. 
App., 260 S.W. 1092. 

3 C.J. p 1134 note 9. 

Parties impleaded and adversely 
affected by the appeal must be made 
obligees in the bond. 

Tex.—Mixson v. Kirby Lumber Co., 
Civ.App., 298 S.W. 476—Anderson 
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v. Automobile Finance Co., Civ. 
App., 260 S.W. 1092. 

26. Idaho.—Bothwell v. Keefer, 20 
P.2d 199, 52 Idaho 737—Van Sick- 
lin v. Mayfield Land & Livestock 
Co., 241 P. 1022, 41 Idaho 673. 

Or.—Metzler-Hegsted Lumber Co. v. 
Farmers’ Union Warehouse & Mer¬ 
cantile Co., 153 P. 56, 78 Or. 551. 

3 C.J. p 1151 note 39. 

In Louisiana 

(1) It was formerly ground for 
dismissal that an appeal bond omit¬ 
ted the name of the obligee. 

La.—Michael v. Babin, 19 La.Ann. 197 
—Voelkel v. Voelkel, 18 La.Ann. 639 
—Percy v. Millaudon, 6 La. 584. 

(2) Under the present rule the 
court will infer that the obligor in¬ 
tended to be bound to the obligee des¬ 
ignated by statute. 

La.—Gaudet v. Dumoulin, 22 So. 622, 
49 La.Ann. 984—Nugent v. McCaf¬ 
frey, 33 La.Ann. 271. 

Statute designating no person 

Where the statute omits to direct 
in express terms to whom or with 
whom the undertaking is to be made, 
a bond, made in accordance with the 
statute, will be interpreted as nam¬ 
ing the adverse party by implica¬ 
tion. 

N.C.—Clerk’s Office v. Huffsteller, 67 
N.C. 449. 
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according to the practice in some jurisdictions, even 
if an appeal bond is insufficient for failure to name 
all the adverse parties, such fact does not authorize a 
dismissal of the appeal, 27 at least, not without af¬ 
fording appellant an opportunity to remedy the de¬ 
fect. 27 - 5 

Where the statute expressly designates the obligee, 
it must be followed in the drafting of the bond, or 
the appeal will be dismissed, 28 unless the defect may 
be cured by amendment or a new bond, as discussed 
infra § 567, or may be and is waived as considered 
infra § 572, or unless the statute and practice in the 
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particular jurisdiction are such as to render the de¬ 
fect immaterial. 29 By some statutes it is required 
to be made to the “appellee” or “appellees,” 30 by 
others to the “adverse” party or parties, 31 and by 
others to the court or judge or to a designated offi¬ 
cer of the court as will be considered in subdivision 
e of this section. 

The mere fact that a person was a party in the 
trial court does not render him a necessary obligee 
in an appeal bond. If he is not adversely affected by 
the appeal he need not ordinarily be made an obli¬ 
gee. 32 Ordinarily, one not a party to the suit is 


Surety obligated to appellant 
Where an appeal bond obligated 
the surety under statutory obliga¬ 
tion in the required sum, the appeal 
was not dismissible, even though the 
bond obligated the surety to appel¬ 
lant, since no obligee need be named. 
Idaho.—Bothwell v. Keefer, 20 P.2d 
199, 52 Idaho 737. 

27. Tex.—Tabasco Consol. Independ¬ 
ent School Dist. v. Reyna's Estate, 
Civ.App., 93 S.W.2d 796. 

Utah.—Walker Bros., Bankers, v. In¬ 
termountain Milling Co., 237 P. 223, 
65 Utah 340. 

27.5 Tex.—Speckels v. Kneip, Civ 
App., 170 S.W.2d 255, error refused. 

28. 'Wash.—Sal vino v. Taylor Mill 
Co., 173 P. 433, 102 Wash. 507, af¬ 
firmed 178 P. 453, 105 Wash. 699. 

3 C.J. p 1133 note 99. 

29. Neb.—Gannon v. Phelan, 89 N. 
W. 1028, 64 Neb. 220. 

Defect cured by statute 

Defect in appeal bond was cured 
by statute providing that bond exec¬ 
uted in any legal proceeding shall 
inure to person to whom it is de¬ 
signed by law as security, regardless 
of payee, etc. 

Miss.—McLeod v. Civil Service Com¬ 
mission of Jackson, 21 So.2d 916, 
198 Miss. 721. 

Will not be dismissed 

When an appeal bond is given in 
good faith, and is sufficient in 
amount, and the sureties are quali¬ 
fied, the appeal will not be dismissed 
because it runs to the wrong parties, 
but appellees will be given leave to 
move for a reformation of the bond, 
or for a new bond. 

Colo.—Standley v. Hendrie, etc., Mfg. 

Co., 55 P. 723, 25 Colo. 376. 

80. Tex.—Slayton v. Horsey, 78 S. 

W. 919, 97 Tex. 341. 

3 C.J. p 1133 note 4. 

31 . Tex.—Farmers’ Union Elevator 
Co. v. Wunchell, Civ.App., 79 S.W. 
2d 928. 

Wash.—Stone v. Brakes, Inc., 21 P.2d 
524, 172 Wash. 644. 

3 C.J. p 1133 note 5. 

Assignee of judgment 

Where plaintiff, after judgment as¬ 


signed his claim and filed the assign¬ 
ment in court, it was not necessary 
that the appeal bond name the as¬ 
signee as an obligee, the original 
plaintiff being the adverse party. 
Wash.—Wright v. Seattle Grocery 
Co., 172 P. 345, 101 Wash. 266. 

3 C.J. p 1133 note 5 [e]. 

General creditors 

(1) A general creditor whose claim 
against an insolvent was allowed is 
an “adverse party” entitled to be in¬ 
cluded as an obligee in the appeal 
bond on the other general creditors’ 
appeal from an order rejecting their 
claims. 

Wash.—Stone v. Brakes, Inc., 21 P. 
2d 524, 172 Wash. 644. 

(2) That the contest is between 
general creditors rather than between 
general and preferred creditors is im¬ 
material as regards the necessity for 
including such creditors whose claims 
were allowed, as obligees in appeal 
bond on an appeal from an order dis¬ 
allowing claims, they being adversely 
affected by the allowance of other 
claims. 

Wash.—Stone v. Brakes, Inc., supra. 
Receiver 

In corporation insolvency proceed¬ 
ings, on appeal from an order fixing 
priority as between claimants, the 
receiver is not an adverse party, and 
where he is made sole obligee in an 
appeal bond, the appeal will be dis¬ 
missed. 

Wash.—Salvino v. Taylor Mill Co., 
173 P. 433, 102 Wash. 507, affirmed 
178 P. 453, 105 Wash. 699. 

32. Ind.—Central States Gas Co. v. 
Parker-Russell Mining & Mfg. Co., 
142 N.E. 119, 196 Ind. 163. 

Tex.—Farmers’ Union Elevator Co. v. 
Wunchell, Civ.App., 79 S.W.2d 92S 
—Ross v. Sechrist, Civ.App., 275 S. 
W. 287. 

Wash.—Shrive v. Crabtree, Inc., 271 
P. 329, 149 Wash. 500. 

Defaulting c©defendant 

A codefendant in the trial court, 
who there defaulted, may not be a 
necessary obligee in the appeal bond. 
Tex.—Gilliam v. Brock, Civ.App., 1 
S.W. 2d 1114. 


Defendants In consolidated actions 

Where one of the defendants, in an 
action for trespass to try title, 
brought action against his vendor 
for damages for breach of warranty, 
and the actions were consolidated, 
the vendor’s appeal bond was not in¬ 
sufficient for failure to include the 
other defendant in the trespass to 
try title suit as obligee, the consolida¬ 
tion not affecting the relation of the 
parties in the original suits. 

Tex.—Ross v. Sechrist, Civ.App., 275 
S.W. 287. 

Defendant’s wife 

Where defendant’s wife came into 
the action to protect the community, 
the appeal should not be dismissed 
because the wife was not named 
as one of the obligees in the bond on 
appeal, where the husband was the 
obligee. 

Wash.—Shrive v. Crabtree, Inc., 271 
P. 329, 149 Wash. 500, modified on 
other grounds and rehearing denied 
274 P. 712, 149 Wash. 500. 

On dismissal 

Defendants, as to whom an action 
was not dismissed on plaintiff’s de¬ 
fault, need not be named as payees 
in a writ of error bond in order to 
have reviewed an order refusing to 
set aside the order of dismissal as to 
other defendants. 

Tex.—Hickman v. Swain, Civ.App., 
210 S.W. 548. 

Successful codefendant 

In an action for personal injuries, 
defendant, against whom another de¬ 
fendant cross complained, and who 
secured a verdict, was not an ad¬ 
verse party on appeal by other de¬ 
fendants from judgment for plaintiff 
against them, so that an appeal bond 
was not insufficient to perfect de¬ 
fendant’s appeal because failing to 
name him as well as plaintiff as ben¬ 
eficiary. 

Wash.—Mogelberg v. Calhoun, 163 P. 
29, 94 Wash. 662. 

Voluntary dismissal of complaint as 
to some defendants 
Where plaintiff dismissed a motion 
to set aside an order of dismissal, as 
against certain defendants who had 
not been served with notice, such 
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not a necessary obligee in the bond. 33 

b. Several Parties Interested 

All parties adversely interested should ordinarily he 
named in the bond. 

In the absence of a statute to the contrary, when 
there are several parties interested in having the 
judgment remain undisturbed, all of such parties 
must be made obligees 34 unless, as is the case in 
some jurisdictions, it is not necessary to name the 
obligees and none are expressly named, as already 
considered in the preceding subdivision of this sec¬ 
tion. The appeal bond is insufficient as to the par¬ 
ties not named, 34 * 5 although it may be sufficient as 
to those named. 34 * 10 

Where two or more persons have a common in¬ 
terest in resisting the reversal of the decree, or the 
modification which is sought by the appellant, a joint 
bond to all of those respondents is a sufficient compli¬ 
ance with the statute and the rule of the court rela¬ 
tive to appeals; it is not necessary, in such a case, 
for the appellant and his sureties to execute separate 
appeal bonds to each of the respondents, but where 
there are several respondents having entirely distinct 
and conflicting interests with relation to the object 
sought for by the appeal, separate appeal bonds 
should be given to make the appeal valid and ef¬ 
fectual in reference to such adverse parties re¬ 
spectively. 35 

c. Death of Original Party 

An appeal bond payable to a deceased party whose 
representatives are parties to the action is insufficient. 
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A bond payable to the original party to the suit, 
who has died and whose representatives are parties 
to the proceeding, and not payable to any of the 
substituted parties, is a nullity and does not confer 
jurisdiction, 36 unless the defect may be cured by the 
filing of a new bond. 37 On the other hand, it has 
been held that a bond payable to several obligees, 
one of whom is dead, is valid as to the others. 38 

Where no administration is necessary, a bond 
naming the deceased party’s heirs as obligees, is suffi¬ 
cient, 39 and where deceased was merely a nominal 
party it was held that the bond should run to the 
beneficial plaintiff instead of to the representatives 
of the deceased nominal party. 40 

d. Persons in .Representative Capacities 

The appeal bond should run to one in his represen¬ 
tative capacity where he is a party as such. 

Where appellee is a party acting in a representa¬ 
tive capacity, such as that of assignee, guardian, 
executor, or administrator, and the interests of the 
estate he represents are involved, he should be made 
obligee in the appeal bond in his representative ca¬ 
pacity. 41 

e. States, United States, Municipalities, and 

Public Officers 

Unless the statute so provides, an appeal bond or 
undertaking should not be made payable to the state, 
court, clerk, or other public official to the use of ap¬ 
pellee. 


dismissal was in legal effect a dis¬ 
missal of plaintiff’s original suit 
against such defendants, and it was 
not necessary to make them payees 
in a writ of error bond in order to 
have reviewed an order refusing to 
reinstate as to the other defendant. 
Tex.—Hickman v. Swain, Civ.App., 
210 S.W. 548. 

Where plaintiff obtained judgment 
against one of two defendants, and 
appealed because not obtaining judg¬ 
ment against the other, it was not 
necessary to name the defendant 
against whom judgment was entered 
as a beneficiary in the appeal bond. 
Wash.—Metropolitan Club v. Massa¬ 
chusetts Bonding & Insurance Co., 
220 P. 818, 127 Wash. 320. 

S3. Tex.—Payne v. Livingston, Civ. 
App. f 253 S.W. 701. 

34. Miss.—Williams v. J, El Walton 
& Son, 32 So.2d 131, 202 Miss. 641. 
Tex.—Salmon v. Fidelity Bank & 
Trust Co., Civ.App., 258 S.W.2d 837 
—Teas v. Swearingen, Civ.App., 101 
S.W.2d 334—-Guevara v. Guevara; 
Civ.App., 249 S.W. 525—Creosoied 
Wood Block Paving Co. v. McKay, 


Civ.App., 234 S.W. 587—Barker v. 
Wilson, Civ.App., 189 S.W. 748— 
Carter v. Forbes Lithograph Mfg. 
Co., 54 S.W. 926, 22 Tex.Civ.App. 
373. 

Wash.—Edwards v. Bounds, 140 P.2d 
963, 18 Wash.2d 836—Kandoll v. 
Penttila, 139 P.2d 616, 18 Wash.2d 
434—Richmond v. Williamson, 132 
P.2d 1031, 16 Wash.2d 194—In re 
Michelson's Guardianship, 111 P.2d 
1011, 8 Wash.2d 327—In re Flint's 
Estate, 75 P.2d 935, 193 Wash. 355 
—Stone v. Brakes, Inc., 21 P.2d 524, 
172 Wash. 644. 

3 C.J. p 1133 note 7. 

34.5 Tex.—Salmon v. Fidelity Bank 
& Trust Co., Civ.App., 258 S.W.2d 
837—Miller v. Dunagan, Civ.App., 
123 S.W.2d 363, error dismissed. 
Wash.—Edwards v. Bounds, 140 P.2d 
963, 18 Wash.2d 836—Richmond v. 
Williamson, 132 P.2d 1031, 16 

Wash. 2d 1944 

Amendment of bond to cure defect as 
to parties see infra § 5-67 b. 

Defect not jurisdictional 
Tex.—Speckels v. Kneip, Civ.App., 170 
S.W.2d 255, error refused. 
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34.10 Tex.—Miller v. Dunagan, Civ. 
App., 123 S.W.2d 363. 

35. N.Y.—Thompson v. Ellsworth, 1 
Barb.Ch. 624. 

3 C. J. p 1134 note 10. 

36 . Tex.—Smith v. Parks, 55 Tex. 
82—Johnson v. Robeson, 27 Tex. 
526—Dial v. Rector, 12 Tex. 99. 

3 C.J. p 1135 note 11. 

37. U.S.—Bigler v. Waller, Va., 79 
U.S. 142, 12 Wall. 142, 20 L.Ed. 
260. 

38. Tex.—Futch v. Palmer, 32 S.W. 
566, 11 Tex.Civ.App. 191. 

39. Tex.—Saner-Ragley Lumber Co. 
v. Spivey, Com.App., 238 S.W. 912. 

40 . Ill.—Spencer v. .£Etna Indemn. 
Co., 83 N.E. 102, 231 Ill. 82, 12 Ann. 
Cas. 323. 

41. Ill.—National Safe, etc., Co. v. 
People, 50 111.App. 336. 

La.—Bronson v. Balch, 19 La.Ann. 39. 
Mich.—Daniels v. Stevens, 27 N.W. 1, 
60 Mich. 219. 

Wis.—Appeal of Mullins, 40 Wis. 154 
—State v. Flint; 19 Wis: 620* 

3 C.J. p 1135 note 14. < 
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An appeal bond or undertaking made payable to 
a state or governor thereof, or to the United States, 
in an action or proceeding in which the state or 
United States has no interest is ordinarily insuffi¬ 
cient, unless directed or authorized by statute, and 
the appeal will be dismissed, 42 unless the defect may 
be considered as a mere irregularity or cured by 
amendment, 43 or unless it may be and is waived; 44 
nor, in the absence of statutory authority, can the 
bond or undertaking properly be made payable to the 
clerk of the court, 45 or to a judge. 46 On the other 
hand an appeal bond given in the alternative to the 
state or to a relator has been held good. 47 

Under statutory permission, however, a bond or 
undertaking may be sufficient, although made pay¬ 
able to the state, 48 or to the clerk of the court, the 
court, or the probate or some other judge, for the 
benefit of the parties interested. 49 Under such stat¬ 
utes an appeal bond to the clerk and to the appel¬ 
lees is good, 50 and it has been held that a bond 
made payable to the real party in interest rather 
than the state is sufficient. 51 A statute providing 
that, in all cases in the court of ordinary, the party 
desiring to appeal shall give “bond and security to 
the ordinary for such further costs as may accrue by 
reason of such appeal,” does not require the bond 
to be made payable to the ordinary, but the proper 
obligee is the appellee. 52 
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The necessity of naming the obligees in an appeal 
bond or undertaking, and the sufficiency thereof, 
will be discussed infra § 540. 

Municipalities. Where a city or other municipal 
corporation or quasi corporation is the party inter¬ 
ested, the bond should generally be executed to it, 
or to the state for its use. 53 

f. Unnecessary Obligees 

An appeal bond is not rendered invalid by the fact 
that it runs to others in addition to the necessary ob¬ 
ligees. 

An appeal bond or undertaking is not rendered 
insufficient by the fact that other parties in addition 
to the necessary obligees are named in it as obli¬ 
gees. 54 

§ 534. Sureties 

Questions involving sureties on appeal bonds gen¬ 
erally arise in determining the necessity for and their 
number, or their competency, or the sufficiency or 
justification of the surety offered, which will be dis¬ 
cussed in the subsequent sections. For future cases, 
if any, not raising these questions, consult the 
Pocket Parts under this section number. 

§ 535. - Necessity and Number 

Statute requiring surety or sureties on an appeal 
bond must be complied with. 


42. N.C.—Dorsey v. Raleigh, etc., R. 
Co., 91 N.C. 201. 

3 C.J. p 1135 note 16. 

43. Ind.—Corey v. Lugar, 62 Ind. 
60. 

Neb.—Gannon v. Phelan, 89 N.W. 
1028, 64 Neb. 220. 

Ohio.—White v. Moerledge, 7 Ohio 
Cir.Ct. 348, 4 Ohio Cir.Dec. 629. 
Wash.—Westland Pub. Co. v. Royal, 
78 P. 1096, 36 Wash. 399. 

44. Ill.—National Safe, etc., Co. v. 
People, 50 Ill.App. 336. 

45. Ala.—Babcock v. Carter, 23 So. 
487, 117 Ala. 575, 67 Am.S.R. 193. 

3 C.J. p 1135 note 19. 

46. Ga.—Barley v. Horton, 101 S.E. 
680, 149 Ga. 605. 

3 C.J. p 1135 note 20. 

Irregularity 

Where an appeal was entered to 
judgment of a court of ordinary, the 
accrued costs paid, and bond filed in 
time and approved by the ordinary, 
without objection to it then, the ap¬ 
peal should have been transmitted to 
the superior court, and the ordinary 
could not refuse to transmit it on 
ground that the bond was payable to 
him instead of appellee, as such ir¬ 
regularity could have been ■amended. 

4A C.J.S.—16 


in the superior court with the con¬ 
sent of the sureties. 

Ga.—Barley v. Horton, supra. 

47. U.S.—Spalding v. People of 
State of New York ex rel. Backus, 
N.Y., 43 U.S. 66, 2 How. 66, 11 
L.Ed. 181. 

48. Va.—Acker v. Alexandria, etc., 
R. Co., 5 S.E. 688, 84 Va. 648. 

49. Tex.—Wolnitzek v. Lewis, Civ. 
App., 162 S.W. 963. 

3 C.J. p 1135 note 24. 

Bond payable to appellee defective 
Under a statute requiring bonds in 
appeals from a county to a district 
court to be fixed by the county court 
and made payable to a county judge, 
a bond not fixed by the county court 
and made payable to appellee is de¬ 
fective, and the appeal should be dis¬ 
missed, unless the bond is amended. 
Tex.—Sparkman v. Stout, Civ.App., 
212 S.W. 526, error refused. 

County judge 

The appeal bond in probate pro¬ 
ceedings is payable to the county 
judge, as such, and hence the fact 
that an appeal bond was made pay¬ 
able to the “county judge” of the 
county, who was disqualified to try 
a probate case instead of to the spe¬ 
cial judge appointed in his place, was 
immaterial, since the special judge 
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would be held to be the “county 
judge.” 

Tex.—Wolnitzek -v. Lewis, Civ.App., 
162 S.W. 963. 

50. La.—Ogier v. Marchand, 22 La. 
Ann. 133—Nelson v. Scott, 21 La. 
Ann. 203. 

51. Okl.—Barnett v. Blackstone Coal 
& Mining Co., 158 P. 588, 60 Okl. 41 
—In re Barnes* Estate. 147 P. 504, 
47 Okl. 117. 

52. Ga.—Sims v. Walton, 36 S.E. 966, 
111 Ga. 866. 

3 C.J. p 1136 note 28. 

53. Ill.—Nashville v. Weiser, 54 III. 
245. 

Miss.—Evans v. Sharkey County, 42 
So. 173, 89 Miss. 302. 

3 C.J. p 1136 note 29. 

Civil service commission 
On appeal, as by policeman, from 
circuit court’s affirmance of civil 
service commission’s order approv¬ 
ing discharge, obligee in appeal bond 
should be city rather than commis¬ 
sion, which is merely agency of city. 
Miss.—McLeod v. Civil Service Com¬ 
mission of Jackson, 21 So.2d 916, 
198 Miss. 721. 

54. Wash.—White Orest Canning Co. 
v. Sims, 69 P. 1094, 29 Wash. 389. 

3 C.J. p 1136 note 30. 
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§§ 535-536 APPEAL & ERROR 

A failure to provide sureties on an appeal bond 
is not necessarily fatal in the absence of a statute 
requiring sureties. 55 When statutes require an ap¬ 
peal bond or undertaking with a surety or sureties, 
or a specified number of sureties, such requirements 
must be strictly complied with or the bond or under¬ 
taking will be insufficient and the appeal will be dis¬ 
missed on motion, 56 unless the defect may be and 
is waived or cured by amendment or new bond. 07 
Where the statute requires a bond or undertaking 
with sureties or securities, it is generally held to 
impliedly require more than one surety, and a single 
surety will not suffice; 58 but under a statute re¬ 
quiring a bond or undertaking with surety or securi¬ 
ty, or with sufficient surety, a bond or undertaking 
executed by appellant with one sufficient surety is 
sufficient. 59 A statute requiring bond “with suffi¬ 
cient sureties” has been held to be satisfied by a bond 
with a single surety. 59 - 5 A statute providing that 
there shall be an affidavit by each of the sureties 
attached to the bond does not render an appeal bond 
with one surety insufficient. 59 - 10 A statute requiring 
only one surety does not impliedly prohibit more 
than one. 60 The approval of a judge cannot be sub¬ 
stituted for the sureties required by law. 61 


§ 536. - Competency 

a. In general 

b. Sureties on other bonds 

c. Attorneys 

a. In General 

An appeal bond or undertaking is not sufficient un¬ 
less the sureties thereon are competent. 

The sureties on an appeal bond or undertaking 
must be competent sureties. 62 The surety must be 
competent to enter into a valid contract of surety¬ 
ship. 63 However, the fact that one of the sureties 
is incompetent does not affect the validity of the 
bond or undertaking, where there are other and suf¬ 
ficient sureties in the requisite number. 64 

Variance from order of appeal. Since the bond 
or undertaking must comply with the order granting 
the appeal, an appeal will be dismissed when the 
name signed as surety on the bond is altogether 
different from the name of the person mentioned as 
surety in the order granting the appeal. 65 

Parties to appeal or proceeding in error. The 
general rule is that an appellant is not a competent 
surety on an appeal bond, or undertaking, 66 although 


55. Mass.—Martin v. Dennie, 16 
Pick. 202. 

3 C.J. p 1137 note 35. 

56. Ala.—Harris v. Barber, 186 So. 
160, 237 Ala. 138—Colbert County 
v. Tennessee Valley Bank, 144 So. 
803, 225 Ala. 632. 

N.D.—Karabensh v. Grant, 73 N.W. 
2d 782. 

Ohio.—Hennick v. Hennick, App., 35 
N.E.2d 753. 

Tex.—International-Great Northern 
R. Co. v. Smith, Civ.App., 269 S.W. 
886 . 

3 C.J. p 1136 note 31. 

Inaccuracies or insufficiency 

A statute providing for inaccura¬ 
cies or insufficiency of surety does 
not apply to a total want of surety. 
La.—Marine Bank & Trust Co. v. 
Martel, 3 La.App. 639. 

Under some statutes appeal bonds 
must have more than one surety, un¬ 
less the surety is a guaranty com¬ 
pany. 

Miss.—Champenois & Blanks v. Don¬ 
ald Co., 121 So. 485, 153 Miss. 719. 

Certified check in lieu of surety 

Bond executed by appellant with¬ 
out surety, but accompanied by cer¬ 
tified check as substitute therefor, 
held not substantial compliance with 
statutory requirement of “bond with 
surety.” 

Va.—Clinch Valley Lumber Corp. v. 
Hagan Estates, 187 S.E. 440, 167 
Va. L 


Surety company and individual sure¬ 
ties 

The practice of the supreme court, 
appellate term, requires two individ¬ 
ual sureties on an appeal bond ex¬ 
cept when there is a responsible 
surety company. 

N.Y.—American Mut. Liability Ins. 
Co. v. Blodgett, 24 N.Y.S.2d 757, 175 
Misc. 816. 

57. Ala.—Hall v. Proctor, 194 So. 
675, 239 Ala. 211. 

Conn.—Ives v. Pinch, 22 Conn. 101. 
Minn.—Riley v. Mitchell, 35 N.W. 
472, 38 Minn. 9. 

Neb.—State Sav., etc.. Assoc, v. John¬ 
son, 98 N.W. 32, 70 Neb. 753. 

N.C.—Cochran v. Wood, 29 N.C. 215. 

58. Minn.—Riley v. Mitchell, 35 N. 
W. 472, 38 Minn. 9. 

3 C.J. p 1136 note 33. 

59. Mo.—Sanders v. Owens, 40 S.W. 
2d 738, 225 Mo.App. 442. 

3 C.J. p 1137 note 34. 

59.5 N.H.—Larochelle v. Birch, 96 A. 
2d 573, 98 N.H. 190—Dane v. Dane, 
39 A. 433, 67 N.H. 552. 

59.10 Hawaii.—Henry Waterhouse 
Trust Co. v. Rawlins, 33 Hawaii 
265. 

60. La.—Bastable v. Denegre, 22 La. 
Ann. 124. 

61. N.Y.—Nichols v. MacLean, 98 N. 
Y. 458. 

62. Idaho.—Farnworth v. Viet, 225 
P. 1023, 39 Idaho 40. 

3 C.J. p 1137 note 39. 
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Where one of the two sureties on 

an appeal bond is incompetent, the 
bond is void, and the appeal should 
be dismissed. 

Idaho.—Farnworth v. Viet, supra. 

63. U.S.—Black v. Black, C.C.Pa., 53 
F. 985, error dismissed 16 S.Ct. 
1199, 163 U.S. 678, 41 L.Ed. 318. 

La.—State v. Rightor, 36 La.Ann. 711. 

64. Tex.—Hollis v. Border, 10 Tex. 
277. 

3 C.J. p 1137 note 41. 

65. Ill.—Shinkell v. Letcher, 40 Ill. 
48. 

66. Iowa.—Hudson v. Smith, 82 N. 
W. 943, 111 Iowa 411. 

S.D.—Chambers v. Wilson, 289 N.W. 
588, 67 S.D. 125. 

Wash.—Boris v. Ross, 106 P.2d 1081, 
6 Wash. 2d 139. 

3 C.J. p 1137 note 43. 

Party signing petition for appeal 
thereby becomes an appellant, and 
while not required to give bond, such 
party cannot become a surety on bond 
of any of other appellants, since he is 
a coappellant. 

Miss.—Great Atlantic & Pacific Tea 
Co. v. Majure, 168 So. 468, 176 Miss. 
356. 

In an action for personal injuries, 

the fact that the surety company al¬ 
so insured defendant against liabil¬ 
ity for personal injuries does not 
render it incompetent to act as sure¬ 
ty on an appeal bond where the in¬ 
surance company was not a party to 
the suit. 
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one who is only a nominal party to the appeal may 
act as a surety. 67 An appellant cannot be surety on 
his own bond; 67 - 5 but it has been held that one 
appealing in his representative capacity may be sure¬ 
ty in his individual capacity. 67 - 10 Where appeal 
bonds are required to be made payable to the clerk 
and all parties constituted appellees who are not 
appellants, a necessary party, either appellee or ap¬ 
pellant, is not competent to sign an appeal bond as 
surety. 68 In some cases it is held that one appellant 
or plaintiff in error may become surety on the bond 
of another, where the appeals or writs of error are 
separate, or where the surety is not affected by the 
judgment against the principal. 69 

Parties to action or proceeding or to judgment. 
In some jurisdictions it is held that a party to the 
action or proceeding, or to the judgment, even 
though he is not a party to the appeal or proceeding 
in error, is not a competent surety on the appeal or 
error bond. 70 The contrary has been held as to one 
improperly made a party to the action and who is 
unaffected by the judgment, 71 and as to one who 
was a party to the action or proceeding, but who is 
not affected by the judgment in so far as it is 
against the appellant for whom he becomes surety. 72 

Obligees. As a person cannot be both obligor and 


obligee in a bond, it is clear that an obligee in an 
appeal bond is not competent to become a surety 
thereon. 73 

Officers of court. Officers of the courts are ordi¬ 
narily not competent sureties on appeal bonds or 
undertakings. 74 

Undertutor. In Louisiana an undertutor may be a 
surety on an appeal bond of the tutor. 75 

Notary public. It has been held that an appeal 
bond is not rendered invalid by the fact that one 
of the sureties thereon was a notary public and as 
such took the affidavit of the other sureties required 
by statute. 76 

Nonresidents. It is usually required that the sure¬ 
ty shall be a resident of the state in which the ac¬ 
tion is pending. 77 He need not, unless it is required 
by the statute, be a resident of the county wherein 
the undertaking is to be given. 78 

Corporations . A corporation cannot act as surety 
on an appeal bond or undertaking unless empowered 
to do so by statute. 79 However, statutes sometimes 
empower certain corporations to act in such capaci¬ 
ty. 80 Thus, there are statutes creating corporations 
for the express purpose of acting as sureties on 
bonds and undertakings, and these corporations can 


Wash.—Hinton v. Carmody, 45 P.2d 
32, 182 Wash. 123. 

67. La.—Montan v. Whitley, 12 La. 
Ann. 175. 

Shift v. Wilson, 3 Mart.,N.S., 91. 
N.C.—Syme v. Badger, 91 N.C. 272. 

3 C.J. p 1137 note 46. 

67.5 S.D.—Chambers v. Wilson, 289 
N.W. 588, 67 S.D. 125. 

67.10 S.D.—Chambers v. Wilson, su¬ 
pra. 

68. La.—A. Schwartz & Son v. Ran¬ 
kin Tuck Paint Co., 6 La.App. (Or¬ 
leans) 113. 

3 C.J. p 1137 note 44. 

Ixl an appeal by a partnership, a 
partner is not a competent surety on 
the appeal bond. 

La.—A. Schwartz & Son v. Rankin 
Tuck Paint Co., supra. 

Executors or administrators cannot 
be received in their private capacity 
as sureties on an appeal taken from 
a judgment against them m their rep¬ 
resentative capacity. 

La.—State v. Judge New Orleans Pro¬ 
bate Ct., 2 Rob. 449—Lafon v. La- 
fon, 2 Mart.,N.S., 571. 

69 . Ind.—Leffel v. Obenchain, 90 
Ind. 50, distinguishing Scotten v. 
Divelbiss, 46 Ind. 301 and McVey 
v. Heavenridge, 30 Ind. 100. 

70. Ga.—Benson v. Shines, 33 S.E. 
439, 1'07 -Ga. 406. 


Miss.—Williams v. J. E. Walton & 
Son, 32 So.2d 131, 202 Miss. 641. j 
3 C.J. p 1138 note 48. 

71. N.C.—Syme v. Badger, 91 N.C. 
272. 

72. Ind.—Leffel v. Obenchain, 90 
Ind. 50. 

La.—Riley v. Riley, 27 La.Ann. 248— 
State v. Judge Orleans Sixth Dist. 
Ct., 27 La.Ann. 234—Wood v. Har¬ 
rell, 14 La.Ann. 61. 

3 C.J. p 1138 note 50. 

73. Wash.—White Crest Canning Co. 
v. Sims, 69 P. 1094, 29 Wash. 389. 

74. Or.—Paxton v. Lively, 85 P. 501, 
48 Or. 135. 

3 C.J. p 1140 note 77. 

75. La.—Succession of Reynold, 
Mann.Unrep.Cas. 370. 

76. Wash.—Spokane, etc., Lumber 
Co. v. Loy, 58 P. 672, 60 P. 1119, 21 
Wash. 501. 

77. La.—Franek v. Brewster, 71 So. 
213, 139 La. 46. 

3 C.J. p 1140 note 80. 

Subsequent removal from state 
A surety company qualified under 
the statute when appeal bond was 
executed is a competent surety, not¬ 
withstanding subsequent retirement 
from the state leaving deposit with 
treasurer in accordance with statute. 
La.—Franek v. Brewster, supra, 
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78. Kan.—Chicago, etc., R. Co. v. 
Marshall, 28 P. 701, 47 Kan. 614. 

Ohio.—Bushong v. Graham, 4 Ohio 
Cir.Ct. 138, 2 Ohio Cir.Dec. 464. 

Pa.—Moodie v. Ashland Bank, 1 
Wkly.N.C. 324. 

In Louisiana 

(1) Where the statute requires the 
surety to reside within the jurisdic¬ 
tion of the court, it has been held 
that he must reside in the parish 
from which the appeal is taken. 

La.—State ex rel. Veith v. Capde- 
vielle, 74 So. 110, 140 La. 811. 

Marine Bank & Trust Co. v. Mar¬ 
tel, 3 La.App. 639. 

Hero v. Fredericks, 10 La.App. 
(Orleans) 296. 

3 C.J. p 1140 note 82. 

(2) This rule, however, does not 
apply where the surety is a guaran¬ 
ty corporation. 

La.—Savant v. Mercadal, 66 So. 961, 
136 La. 248. 

79. Colo.—Eagan v. Mahoney, 121 P. 
108, 21 Colo.App. 209. 

Ill.—Best Brewing Co. v. Klassen, 57 
N.E. 20, 185 Ill. 37, 76 Am.S.R. 26, 
50 L.R.A. 765. 

3 C.J. p 1140 note 83. 

80. La—Moffet v. Koch, 31 So. 40, 
106 La. 371. 

Mont.—King v. Pony Gold Min. Cb, 
62 P. 783, 24 Mont. 470. 
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generally act as sureties on appeal bonds and under¬ 
takings ; S1 but not if it is a party to the judgment 
appealed from or to the appeal. 82 The offer of a 
corporation to become surety on an appeal bond 
should not be accepted if there is any doubt as to the 
power of the corporation to act in that capacity. 83 

Partnership. It is possible that a partnership is a 
competent surety on an appeal or writ of error 
bond or undertaking where it appears that all the 
partners therein assented. 84 On the other hand, 
it has been held that where a firm name is signed 
as one of the sureties on a writ of error bond, the 
writ will be dismissed for want of sufficient surety, 
it not appearing by the record that the partner sign¬ 
ing was authorized to sign the firm name, or which 
individual partner affixed the signature. 85 

Married women. A married woman, if she pos¬ 
sesses the statutory qualifications of a surety, may 
become surety on an appeal bond where the common- 
law disability of married women to contract has been 
removed by statute, 86 but not otherwise. 87 It has 
been held that an appeal bond signed by a married 
woman is defective, but not voi<f. 87 - 5 A wife is not 
a competent surety for her husband. 87 - 10 

Infants. Infants, being under a legal disability 
to bind themselves by contract, and especially by 
contract of suretyship, are not competent sureties 
on an appeal bond or undertaking unless made so by 
statute, but, where a minor has been judicially 
emancipated, and thus relieved of the disabilities 
which attach to minors, he is competent to become 
surety on an appeal bond. 88 


b. Sureties on Other Bonds 

The decisions are not harmonious as to whether one 
who previously signed some bond in the action or pro¬ 
ceeding prior to the appeal is a competent surety on 
the appeal bond. 

The decisions are not harmonious as to whether 
one who has previously signed some bond made 
necessary in the action or proceeding prior to the 
appeal is a competent surety on the appeal bond; 
in so far as generalization is possible, it seems that 
if the surety on the other bond is a party to the 
action and already bound by the judgment to satisfy 
what an appeal bond is given to secure, then he is 
not competent to act as surety on the appeal bond, 
whereas if he is not a party to the action he is com¬ 
petent. 89 

Surety on attachment bond. While it has been 
held that a surety on a bond for the release of at¬ 
tached property is not a party to the action in which 
the attachment is made and hence is not incompetent 
to become a surety on an appeal bond in such ac¬ 
tion, 90 it has also been held, on an appeal from a 
judgment for defendant on a plea of abatement 
in an action instituted on attachment, that the sure¬ 
ties on the attachment bond are not proper sureties 
on the appeal bond, they being principals bound 
jointly with plaintiff by the judgment. 91 

Surety on claimant’s bond. It has been held that 
a surety on a claimant’s bond is not allowed to act 
as surety on an appeal bond given by the claimant 
on an appeal taken by him, 92 but there is authority 
to the contrary. 93 


81. La.—Zavaglia v. Notarbartolo, 
69 So. 152, 137 La. 722, Ann.Cas. 
1916B 924, error dismissed 37 S.Ct. 
403, 243 U.S. 628, 61 L.Ed. 936. 

N.Y.—White v. Rintoul, 51 N.Y.Su- 
per. 512. 

3 C.J. p 1140 note 85. 

Proof of competency of surety com¬ 
pany 

The Qualifications of a surety com¬ 
pany on an appeal bond need not be 
recited in the instrument or shown 
by documents attached to it. 

La.—Zavaglia v. Notarbartolo, 69 So. 
152, 137 La. 722, Ann.Cas.l916B 
924, error dismissed 37 S.Ct. 403, 
243 U.S. 628, 61 L.Ed. 936. 

82. Wash.—Smith v. Beard, 57 P. 
796, 21 Wash. 204. 

83. U.S.—Black v. Black, C.C. Kan. , 
53 F. 985, error dismissed 16 S.Ct 
1199, 163 U.S. 678, 41 L.Ed. 318. 

3 C.J. p 1140 note 87. 

84. Or.—Charman v. McLane, 1 Or. 
S39. 

3 C.J. p 1140 note 88. . 


85. Tex.—Buchard v. Cavins, 14 S. 
W. 388, 77 Tex. 365, overruling Bo- 
ney v. Waterhouse, 35 Tex. 178— 
Frees v. Baker, 6 S.W. 563. 

3 C.J. p 1141 note 89. 

86. N.Y.—Wools ey v. Brown, 74 N. 
Y. 82. 

87. Ga.—Dillingham v. Eslinger, 122 
S.E. 627, 32 GaApp. 36. 

3 C.J. p 1141 note 91—30 C.J., p 746, 
note 20. 

87.5 Idaho.—Coffin v. Cox, 298 P.2d 
742, overruling Craig v. Lane, 89 P. 
2d 1008, 60 Idaho 178, Beckstead 
v. Gee, 79 P.2d 293, 58 Idaho 758, 
and Farnsworth v. Viet, 225 P. 1023, 
39 Idaho 40. 

87.10 Tex.—De La Garza v. Gonza¬ 
lez, Civ.App., 186 S.W.2d 845, re¬ 
fused for want of merit. 

88. La—Cooper v. Rhodes, 30 La 
Ann. 533. 

89. Miss.—Williams v. J. E. Wal¬ 
ton &. Son, 32 So.2d 566, 202 Miss. 
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641—Jayne v. W. B. Nash Lumber 
Co., 66 So. 813, 108 Miss. 449. 

Wash.—Bleyker v. King County, 185 
P. 613, 108 Wash. 687. 

3 C.J. p 1138 note 52. 

Surety on receiver’s official bond 
Where the judgment from which a 
receiver appealed was one granting 
preference to certain claims, so that 
the surety on the receiver’s official 
bond was not already bound by the 
judgment, it is no objection that he 
also became surety on the receiver’s 
appeal bond. 

Wash.—Cavanaugh v. Art Hardware 
& Mfg. Co., 214 P. 152, 124 Wash. 
243. 

90. La—French v. Davidson, 32 La. 
Ann. 718. 

9L Miss.—Jayne v. W. B. Nash 
Lumber Co., 66 So. 813, 108 Miss. 
449. 

92. Ga—McMurria v. Powell, 48 S. 
E. 354, 120 Ga 766. 

3 C.J. p 1138 note 55. 

93. Tex.—McClelland v. Barnard, 80 
S.W. 841, 36 Tex.Civ.App. 3. 
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A surety on a sequestration bond has been held to 
be competent to act as a surety on an appeal bond 
given in the action where, although a party to the 
judgment, he did not join in the appeal. 94 

A surety on a bond for the payment of condem¬ 
nation money cannot be a surety on an appeal bond 
given to perfect an appeal from a judgment ren¬ 
dered in the action against the principal, the surety 
being bound by the judgment. 95 

Surety on cost bond. A surety on a bond given 
merely to secure the costs of a suit does not become 
a party to the action, as the costs are a mere in¬ 
cident of the suit, and if the principal appeals from 
a judgment rendered against him in the suit the 
surety on the cost bond is competent to act as a 
surety on the appeal bond. 96 On the other hand, 
it seems that sureties on a nonresident's cost bond 
are incompetent as sureties on an appeal bond 
furnished by such nonresident, judgment having al¬ 
ready been rendered against such sureties in the 
court below. 97 

A surety on a supersedeas bond cannot, it has 
been held, be a surety for the costs of an appeal 
from a judgment rendered against him on the super¬ 
sedeas bond, he being a party to the judgment ap¬ 
pealed from; 98 but there is different authority. 99 

Surety on replevin bond. It has been held that a 
surety on a replevin bond is competent to become 
a surety on an undertaking given on appeal in the 
action to secure the costs of appeal, although he 
is a party to the judgment, where he is not liable 
for the costs of the appeal by reason of the judg¬ 
ment against him. 1 It has been further held that 
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an undertaking to pay the judgment in replevin if 
affirmed is not sufficient when signed by sureties on 
the replevin bond, where they are already bound by 
the replevin bond to pay the judgment and there¬ 
fore assume no new liability by putting their names 
to the undertaking. 2 In at least one jurisdiction, 
however, if the surety on the replevin bond, although 
a party to the judgment, is not a party to the appeal, 
he is competent to act as surety on the appeal 
bond. 3 

Surety on hi junction bond. It has been held not 
to be a valid obj ection to an appeal bond given in an 
injunction suit that the surety thereon was a surety 
on the injunction bond, 4 unless judgment has been 
rendered against the surety as well as appellant. 5 

c. Attorneys 

In the absence of a statute or rule of court to the 
contrary, an attorney is a competent surety on an ap¬ 
peal bond. 

There is an early decision that an attorney is not 
a competent surety on an appeal bond, 6 but it is 
generally held, in the absence of a statute or rule of 
court to the contrary, that an attorney may be a 
surety on an appeal bond. 7 As has just been in¬ 
dicated, under some statutes and rules of court, an 
attorney is incompetent to act as surety on an ap¬ 
peal bond, 8 and these statutes and rules are not con¬ 
fined to cases in which the attorney is professionally 
engaged, but apply to cases generally, 9 although they 
do not apply to attorneys who are not engaged in the 
practice of their profession 10 

Validity of appeal bond signed by attorney as 
surety. The authorities are not uniform on the 


94. Tex.—Word v. Heither, 2 Tex. 
App.Civ.Cas. § 778. 

95. Ga.—Woodliff v. Blood worth, 49 

S.E. 289, 121 Ga. 456. 

96. Tex.—Sampson v. Solinsky, 13 
S.W. 67, 75 Tex. 663. 

McCall Co. v. Segal, Civ.App., 126 
S.W. 913—Taylor v. Gardner, Civ. 
App., 99 S.W. 411—Long v. Kruger, 
23 S.W. 242, 4 Tex.Civ.App. 145. 

3 C.J. p 1138 note 59. 

97. Wash.—Crary v. Greenleaf, 233 
P. 1117, 133 Wash. 694—Bleyker v. 
King County, 185 P. 613, 108 Wash. 
687. 

98. Ala.—Davis v. McCampbell, 37 
Ala. 609. 

99. Tex.—Carter v. Forbes Lith. 
Mfg. Co., 54 S.W. 926, 22 Tex.Civ. 
App. 373. 

1. Wis.—Lee v. Lord, 43 N.W. 799, 
44 N.W. 771, 75 Wis. 35. 

2. Wis.—Lee v. Lord, supra—Bone- 
steel v. Orvis, 20 Wis. 646. 

3 C. J. p 1139 note 63. 


3. Tex.—Trammell v. Trammell, 15 
Tex. 291. 

Oliver v. Lone Star Cotton Jam¬ 
mers', etc., Assoc., Civ.App., 136 S. 
W. 508. 

Witten v. Caspary, 15 S.W. 47, 4 
Tex. App.Civ.Cas. § 190—Cobb v. 

Morris, 2 Tex.App.Civ.Cas. § 668. 

3 C. J. p 1139 note 64. 

4. La.—Pasley v. McConnell, 3 So. 
484, 485, 39 La.Ann. 1097—Mehnert 
v. Dietrich, 36 La.Ann. 390—Ver- 
ret v. Bonvillain, 32 La.Ann. 29— 
Moussier v. Gustine, 25 La.Ann. 36. 

Greiner v. Prendergast, 2 Rob. 
235—Leeds v. Yeatman, 12 La. 383. 
3 C.J. p 1139 note 65. 

5. Tex.—Daniels v. Larendon, 49 
Tex. 216. 

3 C.J. p 1139 note 66. 

6. N.Y.—Scott v. Craig, 1 Wend. 35. 

7. Conn.—Farley-Harvey Co. v. Mad¬ 
den, 142 A. 469, 108 Conn. 93. 

La.—Nash v. Curette, 39 So.2d 840, 
215 La. 109. 


Wash.—Murray v. Moynahan, 67 P. 

810, 27 Wash. 379. 

3 C.J. p 1139 note 67. 

Disability of attorney to act as bail 
or surety generally see Attorney 
and Client § 45 [6 C.J. p 617 note 
24, p 619 note 40]. 

8 . Iowa.—Valley Nat. Bank v. Gar- 
retson, 74 N.W. 11, 104 Iowa 655. 

3 C.J. p 1139 note 69. 

Attorney who is a stockholder in 

an appellant corporation is not with¬ 
in the spirit of the rule of court 
which forbids an attorney to become 
bail without leave of court specially 
granted. 

Pa.—Wise v. Pennsylvania Hard-Vein 
Slate Co., 3 Pa.Dist. 564. 

9. S.D.—Towle v. Bradley, 50 N.W. 
1057, 2 S.D. 472. 

Wis.—Gilbank v. Stephenson, 30 Wis. 
155. 

10. N.Y.—Stringham v. Stewart, 8 N. 
Y.Civ.Proc. 420. 
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question of the effect of an attorney’s act in sign¬ 
ing an appeal bond or undertaking as surety in vio¬ 
lation of a statute or rule of court; there is au¬ 
thority holding that the act does not make the ap¬ 
peal bond or undertaking a nullity, 11 and that it does 
not become voidable. 12 Other authorities hold, how¬ 
ever, that the act makes the appeal bond or under¬ 
taking defective and entitles the appellee to a dismis¬ 
sal of the appeal. 13 In at least one jurisdiction the 
violation of a rule of the trial court prohibiting an 
attorney from becoming a surety has been held not 
to be a ground for the dismissal of an appeal by the 
appellate court, as it is a matter cognizable be¬ 
fore the trial court to be dealt with as it shall be 
advised. 14 

Attorney in contempt. An attorney who signs an 
appeal bond or undertaking as surety in violation of 
statute or rule of court may be held in contempt of 
court. 15 

§ 537. - Sufficiency 

a. In general 

b. Sureties for part only 

c. Determination of sufficiency 

a. In General 

A surety must possess the property qualifications 
prescribed by the statute. 

Since the object of an appeal bond or undertaking 
is to protect the party in whose interest such bond 
or undertaking is required, he has a right to require 
such sureties as shall be clearly sufficient for this 
purpose. 16 He is entitled to insist that they shall 


possess the property qualifications prescribed by the 
statute, 17 as, for example, that they shall be sol¬ 
vent; 18 that they shall have property to the amount 
of the obligation liable to seizure ; 19 that they shall 
be worth a certain sum, sometimes the amount of 
the bond and sometimes double such amount, usually 
in property in the state, over and above debts and lia¬ 
bilities, and exclusive of property exempt from exe¬ 
cution ; 20 or that they shall be householders or free¬ 
holders. 21 In the absence of provision to the con¬ 
trary, if the proffered surety has sufficient tangible 
property susceptible of seizure at the time of sign¬ 
ing the bond to answer for the amount of the obli¬ 
gation assumed by him, it is all that is required, and 
he need not be the owner of real estate. 22 

Collective sufficiency. In the absence of statutory 
provision to the contrary, a bond or undertaking 
with two or more sureties is good if the sureties are 
sufficient when taken collectively, although each tak¬ 
en separately may not be worth the full amount. 23 
On the other hand, where a statute required the jus¬ 
tification of one surety in double the amount of the 
bond, it was held that a justification of two sureties 
that each was worth the amount of the bond was in¬ 
sufficient. 24 

Subsequent insolvency. A surety on an undertak¬ 
ing on appeal, although solvent when signing, should 
not be accepted if insolvent on the date of hearing. 25 

Effect of insufficiency. Where, after an appeal 
bond has been accepted by the clerk, the appellee 
regards the surety thereon as insufficient, his remedy 
is a motion and rule for additional security. 26 He 


11. Pa.—Yoke v. Herr, 9 Pa. Dist & 
Co. 280. 

3 C.J. p 1139 note 72—4 C.J. p 574 
note 70. 

12. Ind.—Ohio, etc., R. Co. v. Har¬ 
dy, 64 Ind. 454. 

Ohio.—Wallace v. Scoles, 6 Ohio 428. 
Tex.—Kohn v. Washer, 6 S.W. 551, 
69 Tex. 67, 5 Am.S.R. 28. 

Prusiecki v. Ramzinski, Civ.App., 
81 S.W. 549—Morgan v. Richard¬ 
son, Civ.App., 25 S.W. 171. 

13- Fla.—Sedgwick v. Dawkins, 15 
Fla. 572. 

Iowa.—Hudson v. Smith, 82 N.W. 
943, 111 Iowa 411—Valley Nat. 
Bank v. Garretson, 74 N.W. 11, 104 
Iowa 655. 

Minn.—Schuek v. Hagar, 24 Minn. 
339. 

14. Cal.—De Jarnatt v. Marquez, 60 
P. 45, 127 C. 558, 78 Am.S.R. 90. 

15. Fla.—Love v. Sheffelin, 7 Fla. 
40. 

Ind.—Ohio, etc., R. Co. v. Hardy, 64 
Ind. 454. 

Ohio.—Wallace v. Scoles, 6 Ohio 428. 


16. Ill.—Zuckerman v. Hawes, 34 N. 
E. 479, 146 Ill. 59. 

Or.—In re Mead's Estate, 26 F.2d 
1103, 145 Or. 150. 

3 C.J. p 1141 note 95. 

17. Cal.—Fox v. Hale, etc., Silver 
Min. Co., 32 P. 446, 97 C. 353. 

3 C.J. p 1141 note 96. 

18. Tex.—Groves v. Western Realty 
Co., Civ.App., 84 S.W.2d 835. 

3 C.J. p 1141 note 97. 

Evidence held insufficient to over¬ 
come the proof of sufficiency afford¬ 
ed by the affidavits of the sureties at¬ 
tached to the bond. 

Tex.—Groves v. Western Realty Co., 
Civ.App., 84 S.W.2d 835. 

19. La.—Neely v. Texas & P. Ry. 
Co., 73 So. 262, 140 La. 445. 

3 C.J. p 1141 note 98. 

20. S.D.—Tolerton, etc., Co. v. Cas- 
person, 63 N.W. 908, 7 S.D. 206. 

3 C.J. p 1141 note 99. 

21. N.Y.—Delamater v. Byrne, 59 
How.Pr. 71—Ten Eick v. Simpson, 
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11 Paige 177—Van Wezel v. Van 
Wezel, 3 Paige 38. 

3 C.J. p 1142 note 1. 

22. La.—State v. Rightor, 36 La. 
Ann. 711, overruling State v. Judge 
Orleans Parish Fifth Dist. Ct., 28 
La.Ann. 884—State v. Judge Or¬ 
leans Parish Seventh Dist. Ct., 23 
La.Ann. 279. 

Pa.—Moodie v. Ashland Bank, 1 
Wkly.N.C. 324. 

23. Md.—Barnum v. Raborg, 2 Md. 
Ch. 516. 

24. N.C.—Anthony v. Carter, 91 N.C. 
229. 

25. Cal.—Lyders v. Superior Court 
of California in and for City and 
County of San Francisco, 19 P.2d 
300, 129 C.A. 635. 

26. N.M.—Bank of Commerce of Tai- 
ban v. Duckworth, 194 P. 367 26 
N.M. 437. 

Wash.—Cavanaugh v. Art Hardware 
& Mfg. Co., 214 P. 152, 124 Wash. 
243. 

The remedy, according to the prac¬ 
tice in some jurisdictions, for an in- 
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cannot ignore the bond and issue execution. 27 

Failure to object. Where, after an appeal has 
been perfected and notice of an undertaking on 
appeal given, an appellee has failed to take excep¬ 
tion to the sureties on the undertaking within the 
time allowed by statute, there is no ground for dis¬ 
missing the appeal on the ground that the sureties 
were not acceptable. 28 

b. Sureties for Part Only 

If the sureties are bound for specified portions of the 
liability and each is sufficient for his share, in the ab¬ 
sence of a statute to the contrary the sureties are ade¬ 
quate. 

Unless the statute provides otherwise a bond is 
sufficient where the sureties are not bound jointly 
and severally for the full amount of the bond, but 
each of them severally for a specified part only, each 
being sufficient to the extent of his obligation. 29 

c. Determination of Sufficiency 

The duty of determining the sufficiency of the sure¬ 
ties ordinarily rests primarily with the trial court. 

The question as to the solvency and financial abil¬ 
ity of the sureties on an appeal bond or undertak¬ 
ing is one for determination primarily by the trial 
court, 30 but its decision may be subject to the re¬ 
view of the appellate court. 31 If there is any rea¬ 
sonable doubt of the ability of the party offering to 
act as surety to adequately secure the appellee, he 
should be rejected. 32 


APPEAL & ERROR §§ 537-538 

§ 538. -Justification 

a. Definition, origin, and object 

b. Necessity to justify and effect of fail¬ 

ure 

c. Time of justification 

d. Manner of justification 

e. Notice to obligee 

f. Certification 

a. Definition, Origin, and Object 

The object of justification is to satisfy the appellee 
of the surety’s adequate pecuniary ability. 

The justification of sureties is the proof by them 
of their adequate pecuniary ability. 33 The justifica¬ 
tion of sureties has its origin in the fear of the op¬ 
posite party that they may not be financially able to 
respond on a breach of the obligor, and its object 
is to afford the opposite party an opportunity to 
test by personal examination the responsibility of 
the sureties. 34 It has been held that the right of 
the adverse party to disprove the sufficiency of the 
surety is an essential part of a legal justification. 34 * 5 
The burden of proving sufficiency is generally on 
the one offering the bond. 35 “Sufficiency” of sure¬ 
ties within the meaning of the statutes requiring 
justification on objection or exception to their suffi¬ 
ciency has reference to their solvency or pecuniary 
sufficiency, and not to their lawful right to act as 
sureties, or to the sufficiency of the appeal bond or 
undertaking. 36 


sufficient appeal bond is a rule 
against the maker requiring compli¬ 
ance with the law, failure in which 
warrants dismissal. 

Tenn.—Spears v. Sherman, 256 S.W. 
436, 148 Tenn. 430. 

27. See infra § 651. 

28. Cal.—Hellner v. Superior Court 
of California in and for Los Ange¬ 
les County, 215 P. 709, 61 C.A. 
785. 

29. La.—Guturrez v. Croner, 29 La. 
Ann. 827—Bastable v. Denegre, 22 
La.Ann. 122—State v. Judge Or¬ 
leans Parish Sixth Dist. Ct., 21 
La.Ann. 730—State v. Judge Or¬ 
leans Parish Sixth Dist. Ct., 21 
La.Ann. 443. 

30. La.—Western Union Telegraph 
Co. v. Dampskibs Aktieselskabet 
Mai, 147 So. 26, 176 La. 895—Irish 
Levy Electric Co. v. Moss, 147 
So. 22, 176 La. 882. 

Forman v. Fayard, 7 La.App. 
(Orleans) 490. 

Okl.—Harjo v. Aubrey, 87 P.2d 140, 
184 OkL 344. 

Pa.—In re Locher’s Estate, 16 Pa. 
Dist. 787. 

; 3 C.J. p 1142 note 6. 


Discretion of court 

Sufficiency of a surety on an under¬ 
taking on appeal is in sound dis¬ 
cretion of trial court, in view of all 
of the circumstances presented. 

Cal.—Lane Mortg. Co. v. Superior 
Court of Los Angeles County, 62 P. 
2d 1057, 18 C.A.2d 57. 

Circumstances considered 

In determining whether surety on 
undertaking on appeal is sufficient, 
even though all his assets are held 
in joint tenancy, court will consid¬ 
er such circumstances as age of 
surety, his occupation, health, 
amount of assets held in joint ten¬ 
ancy, and amount of undertaking. 
Cal.—Lane Mortg. Co. v. Superior 
Court of Los Angeles County, su¬ 
pra. 

Where the record does not show 
the grounds for dismissal, the com¬ 
petency of the surety on the appeal 
bond must be determined, by the 
court appealed from. 

La.—Zavaglia v. Notarbartolo, 69 So. 
152, 137 La. 722, Ann.Cas.l9l6B 

924, error dismissed 37 S.Ct. 403, 
243 U.S. 628, 61 L.Ed. 936. 

i 31. La.—O’Sullivan v. New Orleans 
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City Item Pub. Co., 6 La.App. (Or¬ 
leans) 149. 

N.Y.—American Mut. Liability Ins. 
Co. v. Blodgett, 24 N.Y.S. 2d 757, 
175 Misc. 816. 

3 C.J. p 1142 note 7. 

32. Wash.—Kirby v. Collins, 32 P. 
769, 5 Wash. 682. 

33. Cal.—Escondido Bank v. San Di¬ 
ego Super. Ct., 39 P. 211, 106 C. 
43. 

3 C.J. p 1142 note 10. 

34. Cal.—Escondido Bank v. San Di¬ 
ego Super. Ct., supra. 

34.5 Nev.—Holmes v. Second Judi¬ 
cial District Court in and for 
Washoe County, 80 P.2d 907, 58 
Nev. 352, 117 A.L.R. 1382. 

35. Idaho.—Gonzaga University v. 
Masini, 255 P. 413, 44 Idaho 113. 

La.—American Brick Co. v. Tulane 
Inv. Co., 123 So. 160, 11 La.App. 
173. 

36. Mont.—Whitcomb v. Beyerlein, 
276 P. 430, 84 Mont. 470. 

3 C.J. p 1143 note 16, p 1144 note 24. 
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§ 538 APPEAL & ERROR 

b. Necessity to Justify and Effect of Failure 

The failure of the sureties to Justify may require a 
dismissal of the appeal, but under other statutes, a more 
lenient view is taken of such defect. 

Statutory requirements with respect to justifica¬ 
tion must be complied with, 37 and, if the sureties fail 
to justify by affidavit or otherwise as required by 
the statute, or if their justification is defective, they 
should be rejected or the bond or undertaking held 
insufficient by the lower court or officer. 28 Under 
some statutes their failure to justify does not render 
the bond or undertaking invalid or constitute ground 
for dismissing the appeal, if it does not appear 
that they are financially insufficient; 39 and the same 
is true of defects in the justification. 40 Other stat¬ 
utes requiring that the bond or undertaking on ap¬ 
peal shall be accompanied by an affidavit of justifi¬ 
cation of the surety or sureties, or that the sureties 
shall otherwise justify, if excepted to, are held to 
be mandatory, and a failure to justify renders the 
appeal as though no bond or undertaking had been 
given, so that the appeal will be dismissed if there 
is no such justification, 41 or, under some of these 
statutes, if the affidavit or other justification is 
materially defective, 42 unless the omission or de¬ 
fect may be and is waived or cured by amendment or 
filing a new undertaking, as subsequently discussed 
in § 567 et seq. 


c. Time of Justification 

The sureties must Justify within the time set by the 
statute requiring justification. 

The sureties must justify within the time fixed 
by the statute requiring justification. 43 It has been 
held that the time so fixed cannot be shortened 44 or 
extended 45 by order of the court or by appellee, al¬ 
though, in some jurisdictions, a failure to object to 
undue delay in justification may constitute a waiver 
thereof. 46 However, it has been held that the ap¬ 
peal will not be dismissed because of the failure of 
the court to complete the justification within the 
time limited. 46 - 5 Some statutes require that the 
surety or sureties shall justify at the time of signing 
or filing the bond or undertaking, or that an affidavit 
of justification shall accompany the bond or under¬ 
taking ; and it has generally been decided that such 
provisions are mandatory and that the appeal, in 
order to be valid, must be perfected in accordance 
with their requirements. 47 Under other statutes the 
sureties need not justify or need not justify further 
than by affidavit accompanying the bond or under¬ 
taking, unless appellee excepts or objects to their 
sufficiency; but, when a proper exception or ob¬ 
jection is filed, they must then justify as required 
by the statute. 48 


37. Nev.—Hough v. Roberts Min. & 
Mill. Co., 75 P.2d 731. 58 Nev. 
245. 

Wash.—Starling v. Burdette, 68 P. 
723, 28 Wash. 261. 

3 C.J. p 1142 note 13—53 C.J. p 812 
note 55. 

38. Fla.—Edgerton v. West, 21 So. 
278, 38 Fla. 338. 

Iowa.—Lane v. Goldsmith, 23 Iowa 
240. 

Kan.—Chicago, etc., R. Co. v. Mar¬ 
shall, 28 P. 701, 47 Kan. 614. 

3ft. Idaho.—Miles v. Johanson, 238 
P. 291, 40 Idaho 782. 

Iowa.—Porter v. Western Union Tel. 
Co., Ill N.W. 322, 133 Iowa 747, 
12 Ann.Cas. 585. 

4 CJT. p 573 note 50. 

40. Colo.—Colburn v. Seymour, 68 P. 
219, 29 Colo. 292. 

Dak.—Judson v. Bulen, 50 N.W. 484, 
6 Dak. 70. 

N.Y.—Newton v. Harris, 1 Code Rep., 
N.S., 191. 

3 C.J. p 1147 note 64—4 C.J. p 573 
note 40. 

41- Nev.—Holmes v. Second Judicial 
District Court in and for Washoe 
County, 80 P.2d 907, 58 Nev. 352, 
117 A.L.R. 1382—Hough v. Rob¬ 
erts Min. & Mill. Co., 75 P.2d 731,: 
58 Nev. 245. 

Or.—McDonald v. McDonald, 195 p. 
361, 99 Or. 225. 


S.D.—Cassidy v. Myers, 264 N.W. 906, 
64 S.D. 123—New First Nat. Bank 
v. Light, 247 N.W. 379, 61 S.D. 
178—Reed v. Todd, 154 N.W. 447, 
36 S.D. 215. 

3 C.J. p 1147 note 65. 

42 . N.C.—State v. Roper, 94 N.C. 
859—State v, Wagner, 91 N.C. 521 
—Anthony v. Carter, 91 N.C. 229— 
Turner v. Quinn, 91 N.C. 92—Lytle 
v. Lytle, 90 N.C. 647—Morphew v. 
Tatem, 89 N.C. 183—Harshaw v. 
McDowell, 89 N.C. 181. 

N.D.—Stewart v. Lyness, 132 N.W. 
768, 22 N.D. 149. 

Or.—Starks v. Stafford, 12 P. 670, 14 
Or. 317. 

S.D.—Tolerton, etc., Co. v. Casperson, 
63 N.W. 908, 7 S.D. 206. 

Wis.—Bliss v. Rosenkrans, 104 N.W. 

746, 125 Wis. 532. 

3 C.J. p 1147 note 66. 

43 . Cal.—Montezuma Improvement 
Co. v. Superior Court, City and 
County of San Francisco, 218 P. 
772, 63 C.A. 434. 

Nev.—Waite v. Burgfess, 245 P.2d 994, 
69 Nev. 230. 

3 C.J. p 1145 note 36. 

44 . Or.—Chemin v. East Portland, 
24 P. 1038, 19 Or, 512. 

45 . Cal.—McCracken v. Los Angeles 
County Super. Ct., 24 P. 845, 86 C. 
74—Roush v. Van Hagen, 17 C. 121. 

Randall v. Los Angeles County 
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Super. Ct., 124 P. 1058, 19 C.A. 184 
—Crowley Launch, etc., Co. v. San 
Francisco Super. Ct. Dept. No. 5, 
101 P. 935, 10 C.A. 342. 

N.Y.—,Jackson v. Wiseburn, 5 Wend. 
136. 

3 C.J. p 1145 note 38. 

46. Or.—Iltz v. Krieger, 202 P. 409, 
206 P. 550, 104 Or. 59. 

Time limit waived by failure to ob¬ 
ject on that ground within forty 
days. 

Or.—Iltz v. Krieger, supra. 

46.5 Nev.—Waite v. Burgess, 245 P. 
2d 994, 69 Nev. 230. 

47. N.D.—Stewart v. Lyness, 132 N. 
W. 768, 22 N.D. 149. 

3 C.J. p 1143 note 20. 

48. Ga.—Dieter v. Ragsdale, 47 S.E. 
942, 120 Ga. 417. 

Idaho.—Gonzaga University v Ma- 
sini, 255 P. 413, 44 Idaho 113- 
Train Dumber & Coal Co. v. Jon- 
dahl, 185 P. 724, 32 Idaho 501. 

S’D.—Fullerton Lumber Co. v. Tin¬ 
ker, 115 N.W. 91, 21 S.D. 647. 

3 C.J. p 1143 note 22. 

Substantial right 

The right to except to sureties on 
an appeal bond is a substantial right 
Utah.—Fisher v. Bylund, 93 P.2d 737 
97 Utah 4*63. 

Objection by clerk 
Under some statutes, sureties on a. 
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Exception to the sufficiency of the surety must be 
taken within the time prescribed by the statute; 49 
and appellant must be duly notified of the excep¬ 
tion. 50 The appeal may be regarded as abandoned 
where the sureties do not justify within a reasonable 
time after exception to their sufficiency. 50 - 5 An ex¬ 
ception to sureties may be withdrawn by oral stipu¬ 
lation, and, if withdrawn, the undertaking is left 
as though no exception had been taken. 51 Waiver 
of justification by appellee after exception renders 
justification unnecessary, or is tantamount to justi¬ 
fication. 52 

d. Manner of Justification 

(1) In general 

(2) Affidavit 

(3) Examination 

(1) In General 

The manner of justification provided by statute must 
be followed. 

The sureties must comply with the statutory re¬ 
quirements as to the method of justification. 53 

In some jurisdictions a surety company must justi¬ 
fy as surety on an appeal bond or undertaking in 
the same manner as other sureties; 54 but in other 
jurisdictions, by statute, no justification is required 
other than a sworn statement of its condition filed 
with a specified officer, or a certificate of its author¬ 


ity to transact business given by the state insurance 
commissioner or other officer, as provided by stat¬ 
ute. 55 

(2) Affidavit 

Where an affidavit of the sureties' qualifications is 
necessary, it must meet the statutory requirements. 

An affidavit of the qualifications or sufficiency of 
the sureties is under some statutes required to ac¬ 
company the bond or undertaking when it is filed, 
or afterward to be made if exception is taken by 
appellee to the sufficiency of the sureties; and, if 
the required affidavit is not made at all, or if it is 
materially defective in its statements or otherwise, 
the sureties should be rejected, and in several juris¬ 
dictions the omission or defect will render the bond 
or undertaking insufficient and will be fatal to the 
appeal, unless waived or cured. 56 Under a statute, 
however, providing that no appeal shall be dismissed 
for an inaccuracy or omission in the bond until the 
party furnishing such bond shall have failed to cor¬ 
rect the error, the fact that appellant has failed to 
make an affidavit that the surety on the bond is 
worth the amount for which he is bound is not 
grounds for dismissal until appellant has had an 
opportunity to correct it. 57 

The affidavit of the qualification of a surety must 
be made by him in person, and not by another, 58 al- 


cost bond on appeal are not requir¬ 
ed to justify, although justification 
may be required by the clerk for his 
protection in approving the bond. 

N.M.—State v. City of Albuquerque, 
234 P. 1012, 30 N.M. 424—Bank of 
Commerce of Taiban v. Duckworth, 
194 P. 367, 26 N.M. 437. 

49 . Idaho.—Zienke v. Northern Pac. 
R. Co., 65 P. 431, 7 Idaho 746. 

3 C.J. p 1144 note 25. 

50 . Nev.—Konig v. Nevada-Califor- 
nia-Oregon R. Co., 135 P. 141, 36 
Nev. 181. 

3 C.J. p 1144 note 26. 

50.5 S.D.—In re Heath, 5 N.W.2d 
404, 68 S.D. 611. 

51. N.T.—Zwecker v. Levine, 120 N. 
Y.S. 425, 135 App.Div. 432. 

52 . Cal.—Blair v. Hamilton, 32 C. 
49. 

Crowley Launch, etc., Co. v. San 
Francisco Super. Ct. Dept. No. 5, 
101 P. 935, 10 C.A. 342. 

Idaho.—Snyder v. Wooden, 81 P. 377, 
11 Idaho 150. 

N.Y.—Finkelstein v. Punie, 147 N.Y.S. 

317, 162 App.Div. 119. 

Or.—Cantrall v. Sterling Min. Co., 
122 P. 42, 61 Or. 516. 

53. U.S.—Hatch v. Coddington, C.C. 
N.Y., 11 F.Cas.No.6,205, 5 Blatchf., 


523—Hobson v. Johnson, C.C.I11., 
12 F.Cas.No.6,553, 4 Biss. 505. 

Cal.—Boyce v. San Francisco Su¬ 
per. Ct., 42 P. 892, 110 C. 401—Tevis 
v. O’Connell, 21 C. 512—Roush v. 
Van Hagen, 18 C. 668. 

N.Y.—Barnett v. Pardow, 10 Wend. 
615. 

Wis.—Bonn ell v. Esterly, 30 Wis. 549. 

54 . Cal.—Fox v. Hale, etc., Silver 
Min. Co., 32 P. 446, 97 C. 353. 

Idaho.—Libby v. Spokane Valley 
Land, etc., Co., 98 P. 715, 15 Idaho 
467. 

N.Y.—Rosenwald v. Phenix Ins, Co„ 
9 N.Y.Civ.Proc. 444—Hurd v. Han¬ 
nibal, etc., R. Co., 6 N-Y.Civ.Proc. 
386—Earle v. Earle, 6 N.Y.Civ. 
Proc. 171—McGean v. MacKellar, 
6 N.Y.Civ.Proc. 169, 67 How.Pr. 
273. 

Need not produce books 

Corporate sureties are not required 
to produce their books to determine 
the correctness of financial state¬ 
ments filed for the purpose of justify¬ 
ing as sureties on an appeal under¬ 
taking. 

Cal.—Central Holding Corporation v. 
Superior Court of Los Angeles 
County, 10 P.2d 514, 122 C.A. 515. 

55. Or.—In re Mead’s Estate, 26 P. 
2d 1103, 145 Or. 150. 

3 C.J. p 1143 note 18. 
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Conclusive evidence of sufficiency 
Where the surety company execut¬ 
ing an appeal bond holds a certificate 
of the secretary of state, the court 
cannot go behind such certificate 
and inquire into its charter powers 
and the sufficiency of its paid-up 
capital. 

La.—Franek v. Brewster, 71 So. 213, 
139 La. 46. 

Proof of insufficiency of corporation 
A county clerk's certificate, regular 
on its face, showing suspension of 
the certificate of authority of a cor¬ 
poration formerly authorized to be¬ 
come the sole surety on an under¬ 
taking is conclusive on the insuffi¬ 
ciency of such corporation as surety 
on the undertaking on appeal. 

Cal.—Lyders v. Superior Court of 
California in and for City and 
County of San Francisco, 19 P.2d 
300, 129 C.A. 635. 

56. Wash.—Mironski v. Noon, 118 
P. 735, 65 Wash. 568. 

3 C.J. p 1145 note 45. 

57. La.—Lampton Realty Co. v. 
Kerr, 98 So. 266, 154 La. 843. 

Andrews v. Becker, App.„ 149 
So. 895. 

58. N.C.—Morphew v.'.Tatem, 89 N. 
a 183. 
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though under some statutes, while two or more sure¬ 
ties are necessary to the appeal bond or undertaking, 
an affidavit by one of them is sufficient. 59 

Statutory requirements as to the person before 
whom the affidavit of the qualification of sureties 
must be taken should be met, 60 although a general 
appearance by appellee in the court to which the 
appeal is taken may operate as a waiver of an irreg¬ 
ularity in the manner of taking the justification. 61 
The fact that the affidavits of part of the sureties 
on an appeal bond were taken before another sure¬ 
ty who was a duly qualified notary public will not 
affect the sufficiency of the affidavits or invalidate 
the bond. 62 

Form and requisites. The affidavit of the justifica¬ 
tion of the sureties must follow in all respects the 
substantial requirements of the statute under which 
it is made, and, if it does this, it is sufficient. 63 The 
formal requisites of the affidavit are those of affi¬ 
davits generally. 64 

In some jurisdictions it is required that the affi¬ 
davit shall state the residence of the surety or sure¬ 
ties within the state; 65 that he is a householder or 


freeholder within the state; 66 and that he is worth 
a certain amount, depending generally on the pen¬ 
alty of the appeal bond or undertaking, but some¬ 
times on the amount of the judgment. 67 

In the absence of a contrary statutory provision, 
an affidavit of justification need not be signed, al¬ 
though it is better practice to do so. 68 Mere clerical 
errors in the affidavit will not render it insufficient, 69 
and the fact that the amount named exceeds the 
amount which the sureties are obliged to swear 
they are worth does not affect the sufficiency of the 
undertaking on appeal. 70 

Filing and service. The affidavit of the qualifi¬ 
cations of the sureties should be filed or served con¬ 
temporaneously with the filing or service of the ap¬ 
peal bond or undertaking, when this is required by 
the statute, 71 although a subsequent filing and serv¬ 
ice has been allowed. 72 

(3) Examination 

The sureties must justify before the court or officer 
prescribed by the statute. 

The sureties must justify before the court or 
officer prescribed by the statute, 73 and, where so 


59 . N.C.—Harshaw v. McDowell, 89 
N.C. 181. 

60. N.C.—Chamblee v. Baker, 95 N. 
C. 98. 

Appellant as notary 
An appeal bond signed by appel¬ 
lant as principal, wherein appellant 
acted as notary public before whom 
sureties swore to the justification, 
was defective. 

S.D.—Sagness v. Farmers Co-op. 
Creamery Co. of Baltic and Dell 
Rapids, 291 N.W. 60, 67 S.D. 183. 
Notary resident of different county 
Fact that affidavit of surety on 
appeal bond was made before a no¬ 
tary public who was not a resident 
of, or notary in, parish of which 
surety was a resident did not render 
bond defective. 

La.—Cryer v. Cryer, App., 65 So. 
2d 618. 

61 . Mich.—Sherwood v. Ionia Cir. 
Ct., 64 N.W. 1045, 107 Mich. 136. 

62 . Wash.—Spokane, etc., Lumber 
Co. v. Loy, 58 P. 672, 60 P. 1119, 21 
Wash. 501. 

63 . N.D.—Weist v. Farmers* State 
Bank of Bentley, 153 N.W. 283, 30 
N.D. 548. 

3 C.J. p 1146 note 50. 

Substantial defect 

Where, in undertaking filed on 
appeal, surety signed affidavit of jus¬ 
tification which stated that sureties 
were each worth five hundred dol¬ 
lars over and above their liabilities 
and legal exemptions, rather than 


over and above their debts and lia¬ 
bilities in property within state not 
by law exempt from execution, bond 
was ineffectual, and appeal would 
have to be dismissed. 

N.D.—Karabensh v. Grant, 73 N.W. 
2d 782. 

Immaterial defects 

(1) The omission of the word "air* 
from an appeal bond which should 
have stated that the sureties were 
worth one thousand five hundred dol¬ 
lars above all their debts does not 
require a dismissal. 

N.D.—Weist v. Farmers' State Bank 
of Bentley, 153 N.W. 283, 30 N.D. 
548. 

(2) A justification to an appeal 
bond is not objectionable as failing 
to state that the property of the 
surety was within the state of North 
Dakota where it concluded with the 
words “within this state." 

N.D.—Weist v. Farmers’ State Bank 
of Bentley, supra. 

64 . Mich.—Cole v. Wayne Cir. Judge, 
64 N.W. 741, 106 Mich. 692. 

3 C.J. p 1146 note 51. 

65. N.T.—Ten Eick v. Simpson, 11 
Paige 177, 

Ohio.—State v. Spiegel, 20 Ohio Cir. 

Ct. 597, 11 Ohio Cir.Dec. 313. 

Or.—Holcomb v. Teal, 4 Or. 352. 

3 C.J. p 1146 note 52. 

66. Mont.—Whitcomb v. Beyerlein, 
276 P. 430, 84 Mont. 470. 

3 C.J. p 1146 note 53. 
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67. Wis.—Bliss v. Rosenkrans, 104 
N.W. 746, 125 Wis. 532. 

3 C.J. p 1146 note 54. 

68. Colo.—Colburn v. Seymour, 68 
P. 219, 29 Colo. 292. 

N.C.—Harshaw v. McDowell, 89 N. 
C. 181. 

69. Wash.—Jones v. Herrick, 74 P. 
332, 33 Wash. 197. 

70. N.Y.—Hill v. Burk, 62 N.Y. 111. 
Gibbons v. Berhard, 16 N.Y. Su¬ 
per. 635. 

Ex parte Eastabrooks, 5 Cow. 27. 

71. N.Y.—Van Wezel v. Van Wezel, 
3 Paige 38. 

Or.—State v. McKinmore, 8 Or. 207 
—Holcomb v. Teal, 4 Or. 352. 

72. N.Y.—Gibbons v. Berhard, 16 N. 
Y. Super. 635. 

Rich v. Beckman, 2 Code Rep. 
63. 

73. Or.—In re Mays’ Estate, 153 P. 
2d 530, 175 Or. 323—Logan v. Cross, 
192 P. 656, 1119, 98 Or. 274. 

S.D.—First State Bank v. O’Leary, 
202 N.W. 142, 48 S.D. 80. 

3 C.J. p 1145 note 35. 

County judge of residence 
Under Code Civ.Proc. § 1335, con¬ 
strued in connection with §§ 578, 772, 
1705, and 2434, sureties on an under¬ 
taking may justify before the county 
judge of the county where they live, 
and need not justify in the county 
where the action is brought. 

N.Y.—Boss v. Hutchinson, 166 N.Y.Sw 
448, 101 Misc. 1. 
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required, must justify in the presence of opposing 
counsel. 74 As a rule exceptions to the sufficiency of 
sureties must be taken in the trial court, 75 and, when 
not so taken, no examination can be required. 76 

Appellee, it has been held, must appear at the time 
and place fixed for the appearance of the sureties 
for the purpose of examining them as to their suffi¬ 
ciency, and if he fails to do so the justification is 
waived. 77 

It has been held that the testimony taken on the 
examination need not be reduced to writing, unless it 
is so required by statute, although it would be the 
right of a party aggrieved by the decision to have a 
record made if he desired to avail himself of the 
conclusion reached. 78 

e. Notice to Obligee 

The obligee is entitled to notice of the names and 
addresses of the sureties, and of the time and place 
where the examination will be held. 

The appellee, where he has a right to except to 
the sureties within a certain period after notice of 
appeal, is entitled to notice of the names of the sure- 
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ties, which must contain, besides the names of the 
sureties and additions, their calling or occupation, 
and, in the city, the number of the street where they 
reside. 79 Where the time for the appearance of the 
sureties for justification is definitely fixed by them 
or by appellant, and not by appellee, notice must be 
given to appellee where they will appear to justify, 80 
unless notice is waived, 81 or the appeal may be dis¬ 
missed. 82 

Where justification is ex parte by affidavit, no¬ 
tice of time and place of justification need not be 
given. 83 

f. Certification 

The judge may be required to indorse or certify his 
approval of the sureties. 

Under some statutes, if the judge, upon an ex¬ 
amination of the sureties, is satisfied that they are 
qualified to act as sureties, he shall make a certificate 
to that effect indorsed upon, or attached to, the bond, 
which shall thereupon stand as a sufficient appeal 
bond, but, if he is not so satisfied, he shall in like 
manner certify to that effect, and thereupon the 
bond shall become void. 84 


c . Form and Contents 


§ 539. In General 

a. Conformity to statutory requirements 

in general 

b. Conformity in particular respects 

a. Conformity to Statutory Requirements in 
General 

Statutory requirements as to the form and contents 
of an appeal bond should be substantially complied with. 


The general rule is that the bond, undertaking, or 
other security on appeal or writ of error must com¬ 
ply substantially with the statutory requirements as 
to form and contents in order that the appeal or writ 
of error may be maintained, 85 although in some 
circumstances defects may be cured by amendment 
or a new bond or undertaking, discussed infra § 
567, or may be waived, as pointed out infra § 572. 
In some jurisdictions the bond must be in conformity 


Court where action is pending 1 
Sureties in an undertaking on ap¬ 
peal under L. § 550 subd 3, if requir¬ 
ed to justify, must justify before a 
judge or clerk of the court in which 
the action is pending. 

Or.—Larsen v. Lootens, 194 P. 699, 
102 Or. 579. 

74. Pa.—Havelin v. McFall, 1 
Browne 230. 

75. Pa.—Cummings v. Forsman, 6 
Pa. 194. 

Wash .—Frew v. Clark, 76 P. 85, 34 
Wash. 561. 

3 C.J. p 1144 note 33. 

76. Wash.—Roberts v. Shelton 
Southwestern R. Co., 58 P. 576, 21 
Wash. 427—War bur ton v. Ralph, 38 
P. 140, 9 Wash. 537—McEachern 
v. Brackett, 36 P. 690, 8 Wash. 652, 
40 Am.S.R. 922. 

3 C.J. p 1145 note 34. 

77. Cal.—Escondido Bank v. San Di¬ 


ego Super. Ct., 39 P. 211, 106 C. 
43. 

N.Y.—Ballard v. Ballard, 18 N.Y. 491. 
S.D.—Winton v. Kirby, 60 N.W. 409, 
6 S.D. 98. 

3 C.J. p 1145 note 44. 

78. Wash.—Hyatt v. Lewis, 55 P. 
217, 20 Wash. 303. 

79. N.Y.—Beach v. Southworth, 6 
Barb. 173, 1 Code Rep. 99. 

80. Cal.—Traders’ Credit Corpora¬ 
tion v. Superior Court in and for 
Alameda County, 296 P. 99, 111 C.A. 
663. 

3 C.J. p 1144 note 28. 

81. Cal.—Traders* Credit Corporation 
v. Superior Court in and for Ala¬ 
meda County, supra. 

3 C.J. p 1144 note 29. 

Appellee’s attorney having refused 
to receive mail coming from appel¬ 
lant’s attorneys, his evidence show¬ 
ing nonreceipt of notice of justiflca- 
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tion of appellant’s sureties, was in¬ 
admissible under the statutes. 

Cal.—Traders* Credit Corporation v. 
Superior Court in and for Alameda 
County, supra. 

82. Pa.—Havelin v. McFall, 1 
Browne 230. 

3 C.J. p 1144 note 30. 

83. N.Y.—Barnett v. Pardow, 10 
Wend. 615. 

84. Wash.—Hyatt v. Lewis, 55 P. 
217, 20 Wash. 303. 

85. La.—Lauga v. Baradat, 7 La. 
App. (Orleans) 447. 

Tex.—Alamo Exp. v. International 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
America, Local Union No. 657, Civ. 
App., 215 S.W.2d 936. 

3 C.J. p 1148 note 74—53 C.J. p 811 
note 43. 

Bound by obligations of statute 
Under some statutes an undertak¬ 
ing is sufficient if the sureties sign 
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with the order of the lower court allowing the ap¬ 
peal, as discussed supra § 528, or with the notice 
of appeal, as already considered in § 529. It must be 
for the amount or penalty prescribed by statute or 
fixed by the court or officer in accordance with the 
statute, and must contain the conditions prescribed 
bv the statute or order of court, as discussed infra 
§'546. 

As a rule, a substantial compliance with the stat¬ 
utory requirements is all that is necessary, 86 and it 
has been held that a bond may be so informal and 
defective as to entitle an appellee to a dismissal, if 
motion therefor is made in proper time, and still be 
sufficient to confer jurisdiction if no objection is 


made to it. 87 Noncompliance with directory provi¬ 
sions of the statute does not vitiate an appeal bond 
or undertaking, particularly if the appellee makes no 
objection on that ground. 88 Where the bond em¬ 
braces all the statutory requirements, the addition of 
matters not authorized thereby may be considered 
as surplusage and rejected unless so connected with 
the remainder that they cannot be elided. 89 

A bond or undertaking is not vitiated by a mere 
clerical or grammatical error in form or contents, 90 
such as the omission 91 or misspelling 92 of a word, or 
words, the use of the wrong gender in a pronoun, 93 
or the indorsement of the wrong date as the date of 
filing, 94 where it is apparent what was intended. 


indicating that they are thereby 
bound to the obligations of the stat¬ 
ute requiring the undertaking to be 
given. 

Idaho.—Muncey v. Security Ins. Co. 
of New Haven, Conn., 247 P. 785, 
42 Idaho 782. 

Grounds for dismissal 

The fact that the appeal bond does 
not contain all the conditions enu¬ 
merated in the statute is grounds 
for dismissal. 

Ill.—Moy Pang Chung v. Blue Island 
Oil Products Co., 168 N.E. 346, 336 
Ill. 439. 

Enright v. Rehbach, 133 Ill.App. 
50. 

Prohate courts 

A general statute relating to un¬ 
dertakings on appeals applies to un¬ 
dertakings on appeal from the pro¬ 
bate courts. 

Idaho.—In re Blackinton, 158 P. 492, 
29 Idaho 310-. 

Nonresident cost bond was not 
an appeal bond and, as to the ap¬ 
peal, was void, and could not be 
amended to save the appeal. 

Idaho.—Marine Mart v. Kruger, 272 
P.2d 307, 75 Idaho 345. 

Recognizance 

Recognizance was properly strick¬ 
en from the record on ground that 
attorney recognized did not in fact 
appear before the clerk. 

Conn.—Palmer v. Des Reis, 70 A. 2d 
141, 136 Conn. 232. 

86. U.S.—LaConnor Trading, etc., Co. 
v. Widmer, Wash., 136 P. 177, 69 
C.C.A. 193. 

Del.—Isaacs v. Isaacs, 154 A. 340, 4 
W.W.Harr. 406. 

Kan.—Johnson’s Estate v. ZabePs 
Claim, 75 P.2d 813, 147 Kan. 12. 

Pa.—Witman v. Ely, 4 Serg. & R. 260. 
Utah.—Hanson v. District Court of 
Third Judicial Dist. in and for Salt 
Lake County, 142 P.2d 199, 105 
Utah 380. 

Va.—Brooks v. Epperson, 178 S.E. 

787, 164 Va. 37. 

3 C.J. p 1148 note 82. 


Inability to determine purpose 

The court should dismiss an ap¬ 
peal for a defective appeal bond only 
when the bond is so vague that its 
purpose cannot be determined from 
the instrument. 

Okl.—Federal Discount Co. v. Clow- 
dus, 150 P. 1104, 50 Okl. 154. 

Opportunity to furnish new bond 

Defects or irregularities in the ap¬ 
peal bond have been held not ground 
for dismissal until appellant has been 
given an opportunity to furnish a 
new bond. 

Neb.—Gannon v. Phelan, 89 N.W. 
1028, 64 Neb. 220. 

Security not impaired 
A dismissal will be denied where 
the irregularities do not impair the 
security. 

Colo.—Venner v. Denver Union Water 
Co., 75 P. 927, 32 Colo. 207. 

Words omitted from appeal bond 
not affecting appellee’s rights, if 
judgment is rendered against appel¬ 
lant, do not prevent the bond from 
sufficiently complying with the stat¬ 
ute. 

Del.—Isaacs v. Isaacs, 154 A. 340, 4 
W.W.Harr. 406. 

Female obligor 

Recognizance conditioned that if 
petitioner failed to prosecute her pe¬ 
tition for leave to appeal to effect or 
finally to recover that "she” would 
pay adverse party damages and costs 
was not defective, in that statute re- ■ 
quired the recognizance to read that 
"he” would pay, etc., where petition¬ 
er was a woman. 

Vt.—In re Corey’s Estate, 35 A.2d 
377, 113 Vt. 449. - 

87. Tex.—Slaughter v. Morton, Civ. 
App., 195 S.W. 897, error refused—- 
Bauer v. Crow, Civ.App., 171 S.W. 
296, certified questions answered 
221 S.W. 936, 110 Tex. 538. 

3 C.J. p 1148 note 83. 

blast be raised in lower court 

Appeal cannot be dismissed for in¬ 
sufficiency of bond, unless the mat¬ 
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ter was brought before the lower 
court. 

Da.—Jones v. Richard, 1 La.App. 214. 

88. Cal.—Dore v. Covey, 13 C. 502. 
Conn.—Ives v. Finch, 22 Conn. 101. 
Ky.—Clinton v. Phillips, 7 T.B.Mon. 

117. 

N.Y.—Van Dusen v. Hayward, 17 
Wend. 67. 

89. S.D.—Central Loan & Invest¬ 
ment Co. v. Loiseau, 235 N.W. 105, 
58 S.D. 88. 

Vt.—In re Corey’s Estate, 35 A.2d 
377, 113 Vt. 449. 

3 C.J. p 1148 note 85. 

Surplusage in conditions of bond see 
infra § 546. 

90. Tex.—Birchfleld v. Bourland, 
Civ.App., 187 S.W. 422. 

Wash.—Rupe v. Kemp, 169 P. 855, 99 
Wash. 371. 

3 C.J. p 1148 note 86. 

Mere technical defect 

Notwithstanding a statute, requir¬ 
ing an appeal bond conditioned that 
appellant pay costs and damages 
awarded "against" him, a bond con¬ 
ditioned that appellant pay costs and 
damages awarded "to" him is suffi¬ 
cient, the defect being but technical. 
Wash.—Rupe v. Kemp, supra. 
Number of judicial district 

Clerical defects in an appeal bond 
as to the number of the judicial dis¬ 
trict of a county named in which 
the action is pending do not deprive 
the appellate court of jurisdiction to 
hear the appeal. 

Tex.—Birchfleld v. Bourland, Civ. 
App., 187 S.W. 422. 

91. Cal.—Billings v. Roadhouse, 5 C. 
71. 

Tex.—Bell v. Goss, 76 S.W. 315, 33 
Tex.Civ.App. 158. 

92. Tex.—Wallace v. Dart, Civ.App., 
32 S.W. 239. 

93. Tex.—Wood v. Gamble, Civ.App., 
32 S.W. 368. 

94. Mich.—King v. Ingham Cir. 
Judge, 37 N.W. 50, 69 Mich. 84. 
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Recitals. The office of a recital is usually to state 
some fact without which statement the bond would 
not show on its face for what purpose it was exe¬ 
cuted. 95 The bond or recognizance should contain 
a recital of as much of the cause in which it is tak¬ 
en as will show that the court taking it had jurisdic¬ 
tion thereof. 96 It is unnecessary to set out in the 
recital facts that appear on the face of the bond 
in express words or by necessary inference, 97 and 
any surplus recitals are merely immaterial. 98 

Abbreviations. Although the use of abbreviations 
in a bond on appeal is dangerous and should be 
avoided, yet, where their meaning is shown by identi¬ 
fication with different parts of the record, it is not 
prejudicial, and will not render the bond insuffi¬ 
cient. 99 

Seal or consideration. If an undertaking by sure¬ 
ties on appeal is in the form prescribed by statute, 
it is sufficient to support the appeal, although it is not 
under seal and no consideration is expressed there¬ 
in j 1 but, if it does not follow the statute, and must 
be sustained at common law, if at all, it must be sup¬ 
ported by a consideration, and the consideration 
must be expressed when required by the statute of 
frauds, unless the instrument is under seal so as to 
import a consideration. 2 

b. Conformity in Particular Respects 

(1) Date 

(2) Designation of appellate court 

(3) Return day or term 


(4) Title and nature of action 

(5) Reference to particular appeal 

(1) Date 

The fact that the appeal bond omits the date of its 
execution is not a fatal defect. 

An appeal bond or undertaking should properly be 
dated on the day it is executed, 3 but it is not con¬ 
sidered a substantial defect, if it is in fact filed, or 
delivered and approved, in time, that the date is 
omitted, 4 or is wrongly given, 5 as the bond takes 
effect when it is filed and approved. 6 If the date is 
not given, it is to be considered as of the day of 
filing; 7 or the date of execution may be shown by 
parol. 8 

(2) Designation of Appellate Court 

The court to which the appeal is taken should be 
designated by the bond. 

The bond or undertaking should designate with 
sufficient certainty the court to which the appeal 
is taken, and an omission or mistake in this respect 
may render it insufficient, 9 unless it may be cured 
by amendment, as discussed infra § 567. In some 
jurisdictions, however, a failure to designate the 
court is not fatal, as the law determines to which 
court the appeal lies. 10 

Generally if the security is given for an appeal 
to one court, and the appeal is actually taken to an¬ 
other, the appeal is not well taken, 11 and, even where 
the statute does not require the undertaking to state 


95. Mo.—Zellars v. National Surety 
Co., 108 S.W. 548, 210 Mo. 86. 

96. Mass.—Peck v. Thompson, 5 Al¬ 
len 388. 

97. Idaho.—Cupples v. Stanfield, 207 
P. 326, 35 Idaho 466. 

3 C.J. p 1149 note 94. 

Section number of statute 

An undertaking on appeal to the 
supreme court failing to state the 
number of the section of the statute 
under which it is given, there being 
only one statute under which it could 
be made, complies substantially with 
the statute. 

Idaho.—Cupples v. Stanfield, supra. 

98. Mont.—Gassert v. Strong, 98 P. 
497, 38 Mont. 18. 

Wash.—Ahrens v. Seattle, 81 P. 558, 
39 Wash. 168. 

3 C.J. p 1149 note 95. 

99. La.—Eichorn v. New Orleans, 
etc.. Light, etc., Co., 38 So. 526, 
114 La. 712, 3 Ann.Cas. 98. 

1. N.T.—Doolittle v. Dininny, 31 N. 
Y. 350-—Thompson v. Blanchard, 3 
N.Y. 335. 


Gein v. Little, 89 N.Y.S. 488, 43 
Misc. 421. 

Necessity for consideration see supra 
§ 531. 

2. N.Y.—Post v. Dor emus, 60 N.Y. 
371—Thompson v. Blanchard, 3 N. 
Y. 335 

Gein v. Little, 89 N.Y.S. 488, 43 
Misc. 421. 

Robert v. Donnell, 10 Abb.Pr. 454, 
reversed on other grounds 31 N.Y. 
446. 

3. N.J.—Kennedy v. Congle, 14 N.J. 
Law 82. 

3 C.J. p 1149 note 98. 

4. Colo.—Byers v. Gilmore, 50 P. 
370, 10 Colo.App. 79. 

Ill—Bills v. Stanton, 69 Ill. 51. 
La.—Eschert v. Harrison, 29 La.Ann. 

860, Mann.Unrep.Cas. 186. 

Mass.—Guez v. Dupuis, 25 N.E. 740, 
152 Mass. 454—Shaughnessey v. 
Lewis, 130 Mass. 355. 

3 C.J. P 1149 note 99. 

5. Ind.—Littell v. Bradford, 8 
Blackf. 185. 

Mass.—Pray v. Wasdell, 16 N.E. 266, 
146 Mass. 324. 

Miss.—Leavenworth v. Crittenden, 62 
Miss. 573. 


Wash.—Dahl v. Tibbals, 31 P. 868, 5 
Wash. 259. 

6. Ala.—Sloss-Sheffield Steel & Iron 
Co. v. Terry, 67 So. 678, 191 Ala. 
476. 

3 C.J. p 1149 note 2. 

7m La.—Fontini v. Pine Grove Land 
Co., 118 So. 865, 167 La. 137. 

3 C.J. p 1149 note 3. 

8. Ind.—Littell v. Bradford, 8 

Blackf. 185. 

9. Cal.—McAulay v. Tahoe Ice Co., 
86 P. 912, 3 C.A. 042. 

3 C.J. p 1149 note 9. 

10. Ala.—Decatur Finance Co. v. 
Newsom, 142 So. 438, 25 Ala.App. 
126, certiorari denied 142 So. 440, 
225 Ala. 126. 

Idaho.—Walker Bank & Trust Co. 

v. Steely, 34 P.2d 56, 54 Idaho 591. 
3 C.J. p 1149 note 11. 

11. La.—Ott v. Dykes, 4 La.App. 633. 
3 C. J. p 1149 note 12. 

Court of appeal cannot consider a 
case for which an appeal bond was 
made for an appeal to the supreme 
court. - 

La.—Ott v. Dykes, supra. 
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the court to which the appeal is taken, it is fatally 
defective if it states that the appeal is taken to a 
court which does not exist and which is different 
from the court designated in the notice of appeal. 12 
In some jurisdictions, however, it has been held 
that the defect is merely a formal one, and will not 
destroy the jurisdiction of the court to which the 
appeal is taken. 13 

The bond or undertaking will not be vitiated by 
surplusage in the designation of the appellate 
court, 14 or by clerical errors. 15 

(3) Return Day or Term 

The return day or term when fixed by law need not 
be recited. 

Since the time when a writ of error is returnable 
or the term to which an appeal is returnable is fixed 
by law, it is held that it need not be recited in the 
bond, and that a misrecital is immaterial. 16 

(4) Title and Nature of Action 

The title and nature of the action should be recited 
in the bond. 

The appeal bond or undertaking should recite the 
title and nature of the action appealed from; 17 but 
a mere defect in entitling the bond or undertaking 
is not sufficient cause for invalidating the appeal 
where a reference to other parts of the bond or 
undertaking sufficiently shows in what action it was 
given. 18 

If the condition of the appeal bond recites so much 
of the judgment as to identify it with the judgment 
appealed from, it is not necessary that it should 
also recite the style of the action. 19 

(5) Reference to Particular Appeal 

The particular appeal with which it is identified 
should be designated by the appeal bond. 


A valid bond or undertaking on appeal must refer 
with definiteness to the particular appeal to which 
it relates and, if it fails so to do, it is ambiguous and 
insufficient to perfect the appeal. 20 Nevertheless, 
mere technical or clerical defects will not render the 
reference insufficient where it is sufficient to identify 
the appeal. 21 

Where appellant attempts to appeal from two or 
more orders or judgments which require separate 
undertakings, and gives an undertaking sufficient for 
only one appeal without designating which appeal 
is intended to be perfected, the undertaking will be 
void for uncertainty and ambiguity and all the ap¬ 
peals will be dismissed. 22 In some jurisdictions, as 
discussed supra § 507, it is allowable to appeal from 
a judgment and an order denying a new trial by 
giving a single undertaking; but in such case it is 
necessary, in some jurisdictions, that the single un¬ 
dertaking so given shall refer to each of the appeals 
and show on its face that it is given in consideration 
of both, and if it recites only one the other will be 
dismissed, 23 unless respondent waives the defect by a 
stipulation or otherwise. 24 

§ 540. Parties 

a. Obligors 

b. Obligees 

a. Obligors 

Where the obligors sign the appeal bond, their names 
need not appear in the body thereof. 

An appeal bond or undertaking is not fatally de¬ 
fective because of the omission from the body there¬ 
of of the name or names of appellant or the prin¬ 
cipal obligor, 25 or of the surety or sureties or one 
of them, 26 if they have duly signed the same in a 
manner sufficient to render them liable on the bond 
or undertaking. 27 It need not appear on the face of 
the bond which of the obligors are principals and 


12. Cal.—McAulay v. Tahoe Ice Co„ 
86 P. 912, 3 C.A. 642. 

3 C.J. p 1150 note 13. 

13. Cal.—Pacific Pav. Co. v. Verso, 
105 P. 136, 11 C.A. 383. 

14. Mo.—Smith v. Montreil, 26 Mo. 
578. 

15. Tex.—Bell v. Goss, 76 S.W. 315, 
33 Tex.Civ.App. 158. 

16. Ala.—Birmingham R., etc., Co. v. 
Birmingham Tract. Co., 25 So. 
192, 122 Ala. 349—Riggs v. State 
Bank, 11 Ala. 160. 

3 C.J. p 1155 note 76. 

17- Ariz.—Dean v. Territory, 108 P. 
476, 13 Ariz. 152. 

Da.—Thibodeaux v. Thibodeaux, 13 
So. 805, 45 La.Ann. 1126—State v. 
Crawford, 32 La.Ann. 526. 


Tenn.—Eason v. Clark, 2 Terg. 521. 
Tex.—Whiting v. Pettus, 1 Tex. 191. 
3 C.J. p 1155 note 77. 

18. Cal.—Herrlich v. McDonald, 14 
P. 357, 72 C. 579. 

Colo.—Cody v. Filley, 4 Colo. 342. 

3 C.J. p 1155 note 78. 

19. N.J.—Glentworth v. Hutchinson, 
11 N.J.Law 90. 

20. Ariz.—Dean v. Territory, 108 P. 
476, 13 Ariz. 152. 

3 C.J. p 1155 note 80. 

21. Cal.—Buchner v. Malloy, 92 P. 
1029, 152 C. 484. 

La.—Des Boulets v. Gravier, 1 Mart., 
N.S., 420. 

3 C.J. p 1155 note 81. 

22. Cal.—In re Sutro, 92 P. 486, 1027, 
152 C. 249. 

3 C.J. p 1155 note 82. 
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23. Cal.—Buchner v. Malloy, 92 P. 
1029, 152 C. 484. 

3 C.J. p 1155 note 84. 

24. Cal.—Forni v. Yoell, 30 P. 578, 
95 C. 442. 

25. Ohio.—In re Assignment of Fair- 
view Glass Co., 9 Ohio N.P^N.S., 
157. 

3 C.J. p 1150 note 21. 

26. La.—Dares v. O’Donnell, App., 
147 So. 99, rehearing denied 147 
So. 710. 

3 C.J. p 1150 note 22. 

27. Del.—Gray v. Gordon, 2 Del. 158. 
La.—Dares v. O’Donnell, App., 147 

So. 99, rehearing denied 147 So. 710. 
3 C.J. p 1150 note 23. 
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which are sureties; 28 but, where the statute requires 
an appeal bond to be executed by one or more 
sureties, a bond is fatally defective where, on its 
face and among the signatures thereto, no name as 
surety appears, and where the affidavit thereon of 
justification does not purport to be made by the per¬ 
son signing the same as a surety. 29 

On the other hand, it has been held that the bond 
or undertaking should show that the appeal was 
taken by persons who have a right to appeal, 30 and 
whether the appeal is taken in an individual or a 
representative capacity; 31 that, in a recognizance 
or bond given by several, the names of all the obli¬ 
gors, or none, must be recited in the body of the in¬ 
strument; 32 and that, where a surety is substituted 
for one who did not justify, it is not sufficient that 
he merely signed the bond without putting his name 
in the body thereof in place of the surety who failed 
to justify. 33 

On appeal by several appellants, where the surety 
may undertake to pay damages and costs adjudged 
against “appellants,” a bond purporting to support 
the appeal of “appellant,” and in which the surety 
is bound for “damages and costs awarded against 

-is too uncertain to render him liable on the 

bond, and, therefore, renders the appeal bond insuffi¬ 
cient. 34 

Partnership. In some jurisdictions, where an ap¬ 
peal is taken by, and in the name of, a commercial 
firm, there is no necessity for the names of the in¬ 
dividual partners to be given in the bond, 35 although 
there is authority holding that an appeal bond in 
the firm name of a partnership, but not in their 
individual names, is insufficient. 36 

An appeal bond executed by a surety company 
need not recite that the company has complied with 
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the laws relating to the powers and duties of such 
companies, required as a condition precedent to its 
right to do business in the state. 37 

Mistake or misnomer and abbreviations. It is not 
a sufficient cause for dismissing an appeal that there 
was a mistake in naming the obligor in the body 
of the bond where it is evident who is intended. 38 
It has been held, however, that a substantial variance 
in names between the obligatory and conditional 
parts of the bond is fatal to the appeal, 39 and an ap¬ 
peal granted to one person cannot be perfected by a 
bond signed by another as principal. 40 

The use of abbreviations in describing an obligor 
corporation is not fatal where it is sufficiently identi¬ 
fied by the record. 41 

Residence and occupation. It is not necessary 
in order to perfect an appeal that the appeal bond 
or undertaking shall show the residence or occupa¬ 
tion of the obligors, 42 unless the statute expressly so* 
requires. 43 

On appeal in particular capacity. Appellant 
should give the bond or undertaking in the partic¬ 
ular capacity in which he appeals. 44 Where he ap¬ 
peals in an official or representative capacity, the 
bond may be given in that capacity without subject¬ 
ing him to personal liability, 45 unless the appeal also 
concerns his individual rights, in which case he 
must also give his individual bond. 46 

b. Obligees 

The obligees need not be specifically named; an ap¬ 
peal bond which names the obligee by reasonable intend¬ 
ment is usually sufficient. 

As a general rule, as already discussed supra § 
533, unless otherwise provided by statute, an ap¬ 
peal bond or undertaking should run in favor of 


28. Ala.—Cullen v. Lee, 50 Ala. 494. 
3 C.J. p 1150 note 24. 

29. Wash.—Wenatchee Orchard, etc., 
Co. v. Thompson, 111 P. 874, 60 
Wash. 643. 

30. Ky.—Clinton v. Phillips, 7 T.B. 
Mon. 117. 

31. Mich.—Love v. Francis, 29 N.W. 
843, 63 Mich. 181, 6 Am.S.R. 290. 

32. Mo.—Adams v. Wilson, 10 Mo. 
341. 

33. Cal.—Bennett v. San Diego Su¬ 
per. Ct., 45 P. 808, 113 C. 440. 

34. Cal.—Title Ins. & Trust Co. v. 
California Development Co., 143 P. 
723, 168 C. 397. 

35. La.—McSweeney v. Blank, 31 So. 
636, 107 La. 292. 

36. Tex.—Style v. Lantrip, Civ.App., 
171 S.W. 786. 


37. Wash.—Roberts v. Shelton 
Southwestern R. Co., 58 P. 576, 21 
Wash. 427. 

38 . Idaho.— Corpus Juris cited in 
Bothwell v. Keefer, 20 P.2d 199, 
200, 52 Idaho 737. 

Da.—Fritz Jahneke, Inc. v. Fidelity 
Deposit Co. of Maryland, 135 So. 
32, 172 La. 704. 

3 C.J. p 1050 note 28. 

39. Ill.—Gillilan v. Gray, 13 Ill. 705. 

40. La.—Succession of Richardson, 
26 La.Ann. 187. 

41. La.—Eiehorn v. New Orleans, 
etc.. Light, etc., Co., 38 So. 526, 114 
La. 712, 3 Ann.Cas. 98. 

42. Cal.—Dobbins v. Dollarhide, 15 
C. 374. 

La.—Northrup v. Sullivan, 17 So. 259, 
47 La.Ann. 715. 
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Nev.—State v. Alta Silver Min. Co., 
51 P. 982, 24 Nev. 230. 

N.T.—Blood v. Wilder, 6 How.Pr. 446. 
S.D.—Fullerton Lumber Co. v. Tin¬ 
ker, 115 N.W. 91, 21 S.D. 647. 

43. Cal.—Dobbins v. Dollarhide, 15 
C. 374—Dore v. Covey, 13 C. 502. 

N.J.—Merserole v. Merserole, 13 N.J. 
Law 239. 

44. Ill.—Smith v. Dennison, 94 Ill. 
582—Beardsley v. Hill, 61 III. 354. 

La.—Crawford v. Alexander, 14 Da. 
Ann. 708. 

Mich.—Love v. Francis, 29 N.W. 843, 
63 Mich. 181, 6 Am.S.R. 290. 

3 C.J. p 1151 note 35. 

45. Ill.—Beardsley v. Hill, 61 Ill. 
354. 

46. La.—Crawford v. Alexander, 14 
La.Ann. 708. 

3 C.J. p 1151 note 37. 
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those parties whose interests are adverse to those 
of the parties bringing the appeal, although there 
is authority to the contrary. It is not always nec¬ 
essary, however, distinctly to name the obligees, and 
an appeal bond or undertaking which names them 
by reasonable intendment may be sufficient to give 
the appellate court jurisdiction. 47 

In some cases it is held that, where the name of 
the obligee on the bond is different from that of 
appellee, it is a sufficient cause for dismissal of 
the appeal. 48 On the other hand it has also been 
held that, where the other parts of the bond and 
record on appeal show who was intended, the in¬ 
correct designation of the obligee does not invali¬ 
date an appeal bond; particularly where the irregu¬ 
larity is due to a clerical error or accidental mis¬ 
nomer; 48 to a failure to designate the obligee oth¬ 
erwise than by his official or representative ca¬ 
pacity; 50 to a failure to designate his official ca¬ 
pacity where the statute provides that the bond 
shall run to an officer of the court; 51 or to a mis¬ 
take in the name of the officer, where the bond is 
required to be given to an officer of the court. 52 
A slight omission or alteration in the name of an 
individual or of a corporation or partnership, not 
sufficient to mislead, is not fatal, 53 except where the 
name which is given and the name which should 
have been given are not idem sonans. 54 

No construction is admissible which substitutes 
an obligee in the place of one with whom, in form. 


the parties who execute the bond undertake to con¬ 
tract, 55 or which supplies an obligee where none 
has been named, and where failure to name the 
obligee is held to be fatal. 56 

The use of abbreviations in naming the obligee is 
not fatal where the person intended is clearly iden¬ 
tified; 57 and, although there are decisions to the 
contrary, 58 some courts have held that it is not 
necessary that the names of all the obligees be giv¬ 
en, provided words sufficiently broad to include 
them are used, and that bonds in which one obligee 
is named and the remainder designated by such 
phrases as “et al., et alii,” “and others, plaintiffs in 
this suit,” etc., are sufficient. 59 

§ 541. Recital or Description of Judgment, 
Order, or Decree 

a. In general 

b. Amount 

c. Date 

d. Parties 

a. In General 

The judgment, order, or decree should be referred 
to in the appeal bond or undertaking in such manner 
as to identify it as the one from which the appeal is 
taken. 

The judgment, order, or decree appealed from 
must be sufficiently identified in the appeal bond 
or undertaking; otherwise the bond will be insuf¬ 
ficient, and the appeal will be dismissed, 60 unless 


47. Tex.—Hall v. Hall, Civ.App., 198 
S.W. 636, error refused. 

Failure to describe bank as corpora¬ 
tion 

Where the pleadings and petition 
for writ of error described a bank as 
a corporation, a writ of error bond, 
not describing the bank as a corpo¬ 
ration, was nevertheless sufficient. 
Tex,—First State Bank of Wortham 
v. Bland, Civ.App., 291 S.W. 650. 
Payable to defendant 
A bond payable to “defendant,” 
without naming him, is sufficient. 
Tex.—Masterson v. Young, Civ.App., 
48 S.W. 1109. 

48. R.I.—Vaill v. New Shoreham, 28 
A. 344, 18 R.I. 405. 

Utah.—Hanson v. District Court of 
Third Judicial Dist. in and for 
Salt Lake County, 142 P.2d 199, 105 
Utah 280. 

3 C.J. p 1152 note 43. 

49. Ky.—Gearheart v. Hill, 155 S. 
W.2d 498, 288 Ky. 12. 

Nev.—First Nat. Bank v. Abel, 41 P. 

2d 1061, 5*6 Nev. 6. 

3 C.J. p 1152 note 44. 

Designation as wife instead of moth¬ 
er 

Where there is no question as to 


identity of obligees named in appeal 
bond, mistaken designation of one of 
them as wife instead of mother of 
other was immaterial and did not 
merit dismissal of cross appeal. 
Wash.—Montgomery v. Hyatt, 282 P. 
2d 277, 46 Wash.2d 468. 

50. La.—Gaudet v. Dumoulin, 22 So. 
622, 49 La.Ann. 984. 

Wis.—Appeal of Mullins, 40 Wis. 154. 
Person in representative capacity 
Where the original complaint was 
entitled against “D.K.A., administra¬ 
trix” but the body of the complaint 
showed that the action was against 
defendant in a representative capac¬ 
ity, the word “administratrix” in the 
title was not merely descriptio per¬ 
sonae, and defendant was not enti¬ 
tled to have the appeal dismissed on 
the ground that the amended com¬ 
plaint, notice of appeal, undertaking 
on appeal, and bill of exceptions, all 
of which were entitled against de¬ 
fendant “as administratrix,” were 
filed in a different action. 

Nev.—First Nat. Bank v. Abel, 41 P. 
2d 1061, 56 Nev. 6. 

51. La.—Tharp v. Waggner, 26 La. 
Ann. 317. . 

3 C.J. p 1152 note 46. 
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52. La.—Gaudet v. Dumoulin, 22 So. 
622, 49 La.Ann. 984—Schlieder v. 
Martinez, 38 La.Ann. 847. 

53. La.—Homer College v. Vaughn, 
18 La.Ann. 525—Homer College v. 
Copes, 18 La.Ann. 525. 

Pleasants v. Botts, 5 Mart.,N.S., 
127. 

54. Tex.—Houston Ice, etc., Co. v. 
Edgewood Distilling Co., Civ.'App„ 
63 S.W. 1075. 

55. La.—Dunlap v. Price, 10 La.Ann. 
155. 

3 C.J. p 1152 note 50. 

56. R.I.—Garrett v. Shove, 9 A. 901, 
15 R.I. 538. 

57. La.—Eschert v. Harrison, 29 La. 
Ann. 860, Mann.Unrep.Cas. 186. 

58. U.S.—Swift v. Kortrecht, Tenn., 
110 F. 328, 49 C.C.A. 68. 

3 C.J. p 1152 note 53. 

59. Ill.—Henry v. Flynn, 268 Ill. 
App. 220. 

Ind.—Hockey v. Hershman, 138 N.E. 

339, 193 Ind. 168. 

3 C.J. p 1152 note 54. 

60. Kan.— Corpus Juris quoted in 

Burke v. Missouri-Kansas-Texas R. 
Co., 296 P. 380, 382, 132 Kan. 625. 
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the defect may be and is waived, as discussed in¬ 
fra §§ 572, 573, or cured by amendment or the giv¬ 
ing of a new bond, as considered infra § 567. On 
the other hand, an appeal bond need not describe 
the judgment in detail, and, if the judgment is suffi¬ 
ciently identified as the one appealed from, and 
the other statutory requirements are met, the pur¬ 
pose of the bond has been fully served and it is 
sufficient. 61 Mere clerical errors or immaterial mis¬ 
takes in describing the judgment or identifying the 
action will not avoid the bond, 63 and mere surplus¬ 
age in the description or reference will be disre¬ 
garded. 63 

Where there are several judgments or orders, the 
court will review only those referred to in the 
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bond. 64 Where there is a judgment on the merits 
and an order on a motion for new trial, a bond “for 
costs of appeal in the above case” will be con¬ 
strued as referring to an appeal from the judgment, 
and will perfect an appeal from the judgment, 65 
but it has also been held that such a bond is suf¬ 
ficient to support the appeals from both the judg¬ 
ment and the denial of the motion for a new 
trial. 65 - 5 Where it clearly appeared that appel¬ 
lants were appealing from two separate judgments, 
error in the appeal bond in referring to the judg¬ 
ments as if they were a single judgment does not 
warrant a dismissal of the appeal. 65 - 10 

Extrinsic evidence . While it has been held that 
an insufficient description cannot be cured by ex- 


L»a.—In re Liberty Homestead Ass’n, 

5 So.2d 353, 198 La. 1068—Pichon 
v. Pichon Land Co., 139 So. 764, 174 
La. 77. 

Mont.—In re McGovern’s Estate, 250 
P. 812, 77 Mont. 182. 

Tex.—Neely v. Tarrant County, 124 S. 
W.2d 101, 132 Tex. 357, answers to 
certified questions conformed to, 
Civ.App., 125 S.W.2d 659. 

Keys v. Alamo City Baseball Co., 
Civ.App., 142 S.W.2d 694. 

3 C.J. p 1152 note 55. 

An appeal from a distinct and sev¬ 
erable portion of a judgment is not 
effective as such unless it clearly ap¬ 
pears from face of appeal bond that 
appeal is so limited. 

Tex.—Neely v. Tarrant County, 124 
S.W.2d 101, 132 Tex. 357, answers 
to certified questions conformed to, 
Civ.App., 125 S.W.2d 659. 

Describe judgment, not cause of ac¬ 
tion 

“There is no requirement that an 
appeal bond shall describe each and 
every cause of action embraced in a 
single suit. It is the judgment which 
is required to be identified and not 
the one or more causes of action em¬ 
braced in the suit, disposed of by the 
judgment.” I 

Tex.—McCamey v. First Nat. Bank, 
Civ.App., 75 S.W.2d 910, 912, re¬ 
versed on other grounds 105 S.W.2d 
879, 130 Tex. 148. 

Appeal from judgment on counter¬ 
claim 

On appeal from a judgment for 
defendant on a complaint • and coun¬ 
terclaim, a description of the judg¬ 
ment on the counterclaim -is sufficient 
to bring up the original complaint, 
where there is but one judgment de¬ 
termining the action. 

Colo.—Charles v. Sprott, 224 P. 222, 
75 Colo. 90. 

Tex.—McCamey v. First Nat. Bank, 
Civ-App., 75 S.W.2d 910, reversed 
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on other grounds 105 S.W.2d 879, 
130 Tex. 148. 

61- Ill.—Hartshorne Motors v. Ken¬ 
nedy, 92 N.E.2d 194, 340 Ill.App. 
371. 

Tex.—Neely v. Tarrant County, 124 
S.W.2d 101, 132 Tex. 357, answers 
to certified questions conformed to, 
Civ.App., 125 S.W.2d 659—Pillow v. 
McLean, 88 S.W.2d 702, 126 Tex. 
349, 

Sun Pipe Line Co. v. Wood, Civ. 
App., 129 S.W.2d 704. 

Description held sufficient 
Ariz.—Meyer v. Bigham, 141 P. 726, 
16 Ariz. 212. 

Tex.—Pillow v. McLean, 88 S.W.2d 
702, 126 Tex. 349. 

Cross action 

Appeal bond correctly stating num¬ 
ber of case, names of parties, trial 
court, date of judgment, and stating 
that named plaintiff recovered judg¬ 
ment against named defendant in 
trespass to try title for title and pos¬ 
session of certain described proper¬ 
ty was held sufficient to sustain, ap¬ 
peal from part of judgment sustain¬ 
ing demurrer and exception to cross 
action. 

Tex.—Pillow v. McLean, 88 S.W.2d 
702, 126 Tex. 349. 

62. La.—Fontini v. Pine Grove Land 
Co., 118 So. 865, 167 La. 137. 

Wash.—In re Sims’ Estate, 235 P.2d 
204, 39 Wash.2d 288. 

3 C.J. p 1153 note 59. 

Wrong number of judicial district 
Where the bond recites that the ap¬ 
peal is from the judgment of the 
court of a certain judicial district, 
whereas the number of the district 
was changed by statute, the defect 
will be regarded as a mere clerical 
error and the appeal will not be dis¬ 
missed. 

La.—Fontini v. Pine Grove Land Co., 
118 So, 865, 167 La. 137. 
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Wrong date 

Fact that appeal bond erroneous¬ 
ly stated that judgment appealed 
from had been rendered on June 8, 
1936, instead of June 8, 1937, did not 
require a dismissal of appeal where 
the error was typographical and ob¬ 
viously corrected by the record. 

Tex.—Monk v. Danna, App., 110 S.W. 
2d 84, error dismissed. 

63. Idaho.—Aumock v. Kilborn, 16 
P.2d 975, 52 Idaho 438. 

3 C.J. p 1153 note 60. 

Deference to nonappealable orders 
An undertaking in statutory form 
is sufficient as a bond on appeal from 
a judgment, although reciting that 
the appeal is also from nonappeal¬ 
able orders. 

Idaho.—Aumock v. Kilborn, 16 P.2d 
975, 52 Idaho 438. 

64. Nev.—Chance v. Arcularius, 227 
P.2d 198, 68 Nev. 51. 

Tex.—Cooper v. Lynch, CiV-App., 241 
S.W. 769. 

65. Ala.—Preston Motors Corpora¬ 
tion v. Griffin, 101 So. 782, 20 Ala. 
App. 328—Robinson v. Steverson, 
100 So. 910, 20 Ala.App. 59, certio¬ 
rari denied Ex parte Steverson, 100 
So. 912, 211 Ala- 597. 

Denial of new trial not reviewed 
Where appeal bond appeared to 
show appeal from judgment render¬ 
ed and not from order overruling de¬ 
fendants' motions for new trial, mo¬ 
tions for new trial were nullities, so 
far as they attempted to furnish as¬ 
signment of error for consideration 
of reviewing court. 

Tex.—Neely v. Tarrant County, Cfv. 
App., 125 S.W.2d 659. 

65.5 Nev.—Mikulich v. Gamer, 231 
P.2d 603, 68 Nev. 16L 

65.10 La.—Vienne v. Chalona, 14 So. 
2d 54, 203 La. 450. 
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trinsic evidence, 66 the more general view is that 
an insufficient or inaccurate description may be 
aided by reference to the transcript or other pa¬ 
pers in the case. 67 

Where bond is unnecessary . Where the court 
would entertain the appeal without a bond, the fact 
that the bond given misdescribes the judgment is 
immaterial. 68 

b. Amount 

The failure of the appeal bond to state accurately 
the amount of the Judgment appealed from is not nec¬ 
essarily fatal. 

An appeal bond or undertaking which sufficiently 
identifies the judgment appealed from is not ren¬ 
dered insufficient by a failure to state, or an in¬ 
correct statement of, the amount of the judgment, 69 
although a failure correctly to state the amount 
of the judgment along with other inaccuracies or 
omissions, may render the bond insufficient. 70 

c. Date 

The bond should recite the date of the judgment 
where such recital is essentia] to identification of the 
Judgment appealed from. 

Failure to state the date of the judgment, order, 
or decree appealed from, or an incorrect statement 
thereof, is not usually considered a substantial de¬ 
fect in the bond or undertaking; and it is not 
ground for dismissal of the appeal, where the de¬ 
scription is otherwise sufficient clearly to identify 


the judgment, order, or decree; 71 but, if the date 
is essential as a means of identifying the judg¬ 
ment, the giving of an incorrect date will be cause 
for dismissing the appeal. 72 In some courts, how¬ 
ever, it seems to be always essential to give the 
correct date. 73 It has also been held that, al¬ 
though it is not necessary to state the date of 
the judgment, yet if it is attempted it must be given 
accurately; and a variance is a good cause for 
dismissing the appeal. 74 

Judgment amended mine pro tunc . Where the 
entry of the judgment has been amended nunc pro 
tunc, the judgment is properly described as of the 
date when it should have been entered. 75 

d. Parties 

The names of the parties to the judgment appealed 
from should be recited in the appeal bond or undertaking, 
but the omission to do so will not render the bond in¬ 
sufficient if the judgment is otherwise sufficiently identi¬ 
fied. 

Failure to give, or an incorrect statement of, 
the names of the parties to the judgment appealed 
from may render the appeal bond or undertaking 
insufficient. 76 A failure to give the names of all 
the parties, however, is not always fatal partic¬ 
ularly where the bond is sufficient to identify the 
judgment, 77 and omission to set out the name of 
a nominal plaintiff has been held not to be fatal. 78 

Mere clerical errors will be disregarded where the 
parties are otherwise sufficiently identified. 79 


66. Tex.—Hollins v. J. C. Hickey 
Estate, Civ.App., 30 S.W.2d 599. 

3 C. J. p 1154 note 63. 

67. La.—Culbertson v. Cousin, 119 
So. 535, 167 La. 520. 

Montag-net v. Begault, 8 La.App. 
(Orleans) 433. 

Okl.—In re Pitman’s Guardianship, 
250 P. 1015, 120 Okl. 199. 

3 C.J. p 1153 note 58, p 1154 note 64. 

In constrain? scope of appeal bond, 
consideration is given the entire rec¬ 
ord, including the certificate of the 
clerk. 

Ala.—Johnson v. Williams, 132 So. 
170, 222 Ala. 278. 

68. Utah.—Winters v. Hughes, 24 P. 
907, 3 Utah 438. 

69. Ind.—Spielman v. Herskovitz, 
134 N.E. 909, 78 IncLApp. 131. 

3 C.J. p 1154 note 67. 

70. Cal.—Stockton School Dist. v. 
Goodell, 6 Cal.Unrep.Cas. 277, 56 P. 
885. 


Ill.—See National Brewing Co. v. 

Guminski, 185 Ill-App. 549. 

3 C.J. p 1154 note 66. 

71. Ala.—Wilder v. Bush, 75 So. 143, 
201 Ala. 21—Strain v. Irwin, 75 So. 
151, 199 Ala. 592. 

Ind.—Western Union Telegraph Co. 
v. Throop, 129 N.E. 875, 75 Ind.App. 
68 . 

3 C.J. p 1154 note 68. 

72. Tex.—St. Louis Southwestern R. 
Co. v. Neal, Civ.App., 65 S.W. 49. 

Gibson v. Giles, 2 Tex.App.Civ. 
Cas. § 402. 

73. Ill.—Dietrich v. Rumsey, 40 Ill. 
50—Lemon v. Stephenson, 40 Ill. 45 
—Curry v. Hinman, 8 Ill. 90. 

Kan.—Shuster v. Overturf, 22 P. 718, 
42 Kan. 668. 

3 C.J. p 1154 note 70. 

74. N.T.—Dinkel v. Wehle, 13 Abb. 
N.Cas. 478, 67 How.Pr. 36—People 
v. Monroe Common Pleas, * 3 Wend. 
426. 


Tex.—Texas, etc., R. Co. v. Rains, 2 
Tex.App.Civ.Cas. § 752—Damron v. 
Texas, etc., R. Co., 1 Tex.App.Civ. 
Cas. § 383. 

75. Ala.—Dumas v. Hunter, 30 Ala. 

688 . 

76. Ill.—Gillilan v. Gray, 13 Ill. 705. 
3 C.J. p 1155 note 72. 

77. Ohio.—In re Assignment of Fair- 
view Glass Co., 9 Ohio N.P.,N.S., 
157. 

Tex.—Cameron County Water Im¬ 
provement Dist. No. 1 v. Whitting¬ 
ton, Civ.App., 297 S.W. 868. 

3 C.J. p 1155 note 73. 

78. Ala.—McBarnett v. Breed, 6 Ala. 
476. 

79. Tex.—Jesse French Piano, etc., 
Co. v. Hears, 83 S.W. 401, 37 Tex. 
Civ.App. 179. 
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d. Amount of Penalty and Conditions 


§ 542. Amount in General 

An appeal bond or undertaking must be In the re¬ 
quired amount. 

An appeal bond or undertaking, or deposit in 
lieu thereof, must be for the amount or penalty 
required by the statute, or fixed by the order of 
the court or by the clerk, where the court or clerk 
is empowered to fix the amount; 80 otherwise it 
will be insufficient and the appeal subject to dis¬ 
missal on proper motion, 81 unless the defect may 
be and is waived or cured by filing a new and suffi¬ 
cient bond or undertaking, as discussed infra §§ 
567 and 572. An error, however, in the formal 
penalty of an appeal bond or undertaking may be 
corrected or disregarded when its recitals in con¬ 
nection with the law show the proper penalty as¬ 
certainable by a mere calculation, 82 and also a 
slight deficiency in the amount may be disregarded 
as immaterial. 83 Under the statutes and practice 
in some jurisdictions, an appeal will not be dis¬ 
missed for a defect as to the amount of the bond 


without giving the appellant an opportunity to rem¬ 
edy the defect. 83 - 5 

When the statute fixes the amount or penalty, a 
bond or undertaking is sufficient in amount to per¬ 
fect an appeal when it complies with the statutory 
requirement, 84 even though the security may prove 
to be insufficient to protect the appellee. 85 Where 
the court or clerk is authorized to fix the amount, 
the bond or undertaking is sufficient to sustain an 
appeal when it is in the sum named in the order 
granting the appeal or fixed by the clerk. 86 

Excessive amount. As a rule, the execution of a 
bond or undertaking in a sum which exceeds that 
fixed by the statute or the court does not affect the 
validity of the bond or undertaking. 87 

Limiting liability. In some jurisdictions a bond 
or undertaking on appeal is insufficient if the liabil¬ 
ity thereon is limited to any specified amount where 
the statute or rule or order of court requires a 
security to pay “all damages, costs, and disburse¬ 
ments,” 88 “to pay all the costs which have accrued 


80. N.D.—McClenahan v. Meek, 278 
N.W. 469, 68 N.D. 255. 

Or.—Steed v. Cavanaugh, 151 P. 968, 
80 Or. 62. 

Tex.—Robison v. Kelly, Civ.App., 209 
S.W.2d 629. 

Wis.—In re Sveen’s Estate, 232 N.W. 

549, 202 Wis. 573. 

3 C.J. p 1156 note 89. 

Omission of damages 

An -undertaking on appeal, omit¬ 
ting the word "‘damages’* from the 
statement that appellants will pay 
■costs and disbursements awarded 
against them on appeal, is insuffi¬ 
cient. 

Or.—Doehler v. Lansdon, 291 P. 392, 
135 Or. 687. 

SI. Idaho.—Weiser River Fruit 

Ass*n v. Feltham, 175 P. 583, 31 
Idaho 633. 

3 C.J. p 1156 note 86. 

In Louisiana, under a statute pro¬ 
viding that an appeal shall not be 
dismissed because of an insufficient 
appeal bond unless appellant has had 
an opportunity to Temedy the defect 
upon objection and failed to do so, 
the insufficiency of the bond is not 
ground for dismissal of appeal in the 
appellate court, where appellee had 
not taken the statutory steps in the 
trial court. 

La.—Pigott v. Raymond Concrete 
Pile Co., 8 La.App. 428. 

In. Texas the jurisdiction of the ap¬ 
pellate court is not dependent upon a 
sufficient bond, and the filing of a 
bond insufficient is amount perfects 


the appeal, and appellant will be al¬ 
lowed to file an amended bond. 

Tex.—Southwestern Sewer Co. v. Mor¬ 
ris, Civ.App., 26 S.W.2d 311— 
Adams v. Le Sage, Civ.App., 25 S. 
W.2d 207. 

82. Ohio.—Bentley v. Dorcas, 11 
Ohio St. 398. 

83. La.—Miller v. Chandler, 29 La. 
Ann. 88—Bodet v. Nebourel, 25 La. 
Ann. 499. 

3 C.J. p 1157 note 91. 

Rule de minimis does not cure a 
deficiency of thirty-two dollars and 
ninety-one cents in a bond which 
should have been m,ade payable in the 
sum of nineteen thousand and thirty- 
two dollars and ninety-one cents. 

La.—Pelletier v. State Nat. Bask, 36 
So. 592, 112 La. 564. 

83-5 La.—Succession of Lissa, 193 
So. 663, 194 La. 328. 

Emmco Ins. Co. v* Erickson, App* 
57 So.2d 604. 

Miss.—Snipes v. Commercial & In¬ 
dus. Bank, 82 So.2d 895. 

Wash.—Investment & Securities Co. 
v. Adams, 72 P.2d 288, 192 Wash. 
41. 

84. Idaho.—Wilson v. Peck, 197 P. 
1026, 33 Idaho 722. 

3 C.J. p 1157 note 92. 

85. Cal.—In re Sutra, 92 P. 486, 1027, 
152 C. 249. 

N.Y.—Oshiel v. De Graw, 6 Cow. 63. 

86. Ind.—Butler University v. Dan¬ 
ner, 50 N.E.2d 928, 114 Ind.App. 
236, rehearing denied 51 NJEL2d 
487, 114 IndApp. 236. 
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Ohio.—Acme Mortg. & Inv. Co. v. 
Bachelor, 74 N.E.2d 111, 79 Ohio 
App. 417—Rea v. Foman, App., 35 
N.E.2d 875, appeal dismissed 45 N. 
E.2d 600, 140 Ohio St. 546, certio¬ 
rari denied Rea v. Devanney, 64 S. 
Ct. 75, 320 U.S. 774. 88 L.Ed. 464. 
Wis.—In re Sveen’s Estate, 232 N.W. 

549, 202 Wis. 573. 

3 C.J. p 1157 note 94. 

Presumption of regularity 

An agreement by the court clerk 
that an appeal bond shall be in a 
specified sum, and acceptance of a 
bond in such sum, raises the legal 
conclusion that the dark estimated 
the probable costs of the appeal. 
Ariz.—Peters v. Berryman, 245 P. 
282, 30 Ariz. 20- 

Frima facie presumption, of suflU 
ciency exists when the court fixes the 
amount of the bond. 

La.—Crowley Bank & Trust Co. v. 
Hurd, 69 So. 175, 137 La. 787. 

87. La.—Succession of Huxen, 88 So. 
687, 149 La. 61. 

3 C.J. p 1157 note 95. 

88. Or.—In re Andersen’s Estate, 
198 P. 236, 101 Or. 94—Sutton v. 
Sutton, 150 P. 1025, 78 Or. 9. 

3 C.J. p 1157 note 96. 

Bond not limited 

Where a bond was executed to pay 
“all damages, costs, and disburse¬ 
ments'* and to “satisfy said decree 
or judgment,** a further undertaking 
“in the sum of 310,060.98 that the 
said defendants and appellants will 
obey the decree of the appellate 
court** does not limit the liability 
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in the court below, or which may accrue in the ap¬ 
pellate court,” etc. 59 Likewise, when the statute 
requires a bond payable in certain sums conditioned 
to pay costs, a bond merely to pay costs and without 
stating the statutory amount is insufficient. 90 

The fact, however, that the sureties only qualify 
for a certain sum is not to be construed as limiting 
their liability. 91 

In other jurisdictions it has been held that a pro¬ 
vision in a statute requiring security in a sum suf¬ 
ficient to secure the claim of the appellee with in¬ 
terest and costs does not prohibit the giving of an 
appeal bond in a fixed penalty; 92 and that differ¬ 
ent sureties may each bind themselves for a stated 
sum or portion of the bond where the aggregate 
amount of the respective sums is the full amount 
required by law. 93 Where the statute is silent as 
to the amount, liability may be limited to a fixed 
sum. 94 

§ 543. Naming Specific Amount 

An appeal bond should contain a promise to pay an 
amount, either fixed or ascertainable, although a prom¬ 
ise to pay the required amount is sometimes implied. 

An appeal bond or undertaking should contain 
a promise to pay some amount, either specific or as¬ 
certainable, 95 and in some jurisdictions it is held 


that a failure to name the amount of the penalty 
in the bond or undertaking is a fundamental defect, 
and renders it insufficient. 96 In other jurisdictions 
it is held that it is not necessary to name a spe¬ 
cific amount, as the law will hold the obligors liable 
to the extent required by statute, on the ground 
of intention in the parties executing the instru¬ 
ment to become liable to that extent; 97 especially 
where the bond is conditioned to answer for the 
payment of certain demands, such as judgment and 
costs, and the amount to be paid can be ascertained 
from the other papers in the case, 98 or where the 
bond is conditioned in the words of the statute which 
does not name any specific amount. 99 

The naming of a specific sum does not invalidate 
the appeal where the statute does not provide that 
the obligation shall name any particular amount. 1 

§ 544. Amount Fixed by Statute 

The statute may fix the amount in which an appeal 
bond shall be made payable. 

In many jurisdictions the statute itself prescribes 
the penalty in which the appeal bond or undertaking 
shall be given. 2 In some instances the statute pro¬ 
vides only in a general way for the amount, leaving 
to the court or clerk the calculation of the exact 
sum, 3 as where it provides that the security must 
be for double the amount of the judgment; 4 costs; 5 


thereunder to ten thousand dollars, 
but the bond is a binding obligation 
to pay all damages, costs, and dis¬ 
bursements and to satisfy the decree 
as required by statute. 

Or.—Helms Groover & Dubber Co. v. 

Copenhagen, 177 P. 935, 93 Or. 410. 
89. Ariz.—Johnston v. Letson, 29 P. 
893, 3 Ariz. 344. 

Kan.—Mather v. Kester, 164 P.2d 99, 
■_ 160 Kan. 658. 

9a Idaho.—Doran v. Bird, 199 P. 85, 

. - 34 Idaho 46. 

91. Or.—Sanborn v. Fitzpatrick, 91 
P. 540, 51 Or. 457—Wolfer v. Hurst, 
91 P. 366, 50 Or. 218. 

92. Ind.—Graeter v. De Wolf, 13 N. 
EL 111, 112 Ifcd. 5. 

93. U.S.—New Orleans Ins. Co. v. 
E. D. Albro Co., La., 5 S.Ct. 289, 112 
U.S; 506, 28 L.E& 809. 

La.—Guturrez v. Orotaer, 29 La-.Ann. 
827—Bastable v.* Denegre, 22 La. 
Ann. 124—State V. r Judge Orleans 
Sixth Dist. CL, 21 LalAnn^ 44£< 

94. . Kan.—rS^xreves ▼. Gibson, f 62 P. 

.584, 76 Kan. 709. ’ '* * '"'‘l* 1 . 

■ - - " ' ■ 1 ■ •) • ,i 

95. • Tex.-^Munzesheimer i, Vw •, Wick¬ 
ham/ 12 SJWV 751, 74 Tea&i 6£&i •a" 

96,,. Alsu—Henry v. Gamlptfe, ® • 

Ariz.-^Putnam y. Putnam, z4'R 

3 Ark ifaP'' ‘ - J " 1 " ,i ' : 


Kan.—St. Louis, etc., R. Co. v. Morse, 
31 P. 676, 50 Kan. 99. 

Mass.—Warner v. Howard, 121 Mass. 
82. 

Pa.—Williamson v. Mitchell, 1 Penr. 
& W. 9. 

Tex.—Lewellyn v. Ellis, 115 S.W. 84, 
50 Tex.CivA.pp. 453. 

3 C.J. p 1158 note 4. 

97. Ind.—Ward v. Buell, 18 Ind. 104, 
81 Am.D. 349. 

Neb.—Morrison v. Boggs, 62 N.W. 

473, 44 Neb. 248. 

3 C.J. p 1158 note 5. 

98. Ohio.—-Wile v. Koch, 44 N.E. 
236, 54 Ohio St. 608. 

99. Mo.—Staley v. Howard, 7 Mo. 
App. 377. 

Neb.—Morrison v. Boggs, 62 - N.W. 
473, 44 Neb. 248. 

1. Ohio.—Muchinnippi Crfeeif & Mi¬ 

ami River Improvement No: 2 v. 
Wildermuth, 172 N.E. 405, 35 Ohio 
App. 211. * j u 

3 C.J. p 1158 note 8. , 

2. Cal.—Whitaker v. Title Ink ’ & 
,i Trust Co., 175 P. 460, 179 C. Illr 
La.—Parks v. Hughes, 79 So. 861,. 143 

La. .1063. i ■ 

Miss.—Williams v. J. E. Walton & 
X! ;$on, '32 S'p.2d ! 131, 202 Miss. 641.*' 
i^.D.-^Kara’^ ensh v. Grant 73 N.W. 

*"2cl 782T ’ ' ' 

l 3 C.J. p 1158 no'ie 12. ' 1 

See 


3. Ala.—Majors v. Killian, 162 So. 
289, 230 Ala. 531. 

Ind.—Butler University v. Danner, 
51 N.E.2d 487, 114 Ind.App. 236. 
Tenn.—Vineyard* v. Vineyard, 170 S. 

W.2d 917, 26 Tenn.App. 232. 

3 C.J. p 1158 note 13. 

4. HI.—Feciura’s Estate v. Feciura, 
9 N.E.2d 264, 290 Ill.App. 610. 

Ohio.—Caryl v. Scheiderer, 22 N.E. 2d 
463, 61 Ohio App. 147. 

Wash.—Rupe v. Kemp, 169 P. 855, 99 
Wash. 371. 

3 C.J. p 1158 note 14. 

Cancellation, and surrender of note 
An appeal bond on a judgment for 
money paid and also for cancellation 
and surrender of note made by re¬ 
spondent plaintiff was not Insufficient 
in amount because not covering dou¬ 
ble the amount ef the judgment on 
the note, where- the judgment did not 
direct defendant, to cancel, it, but di¬ 
rected jthat the note, being on file as 
defendant’s exhibit, be canceled an d 
delivered by the clerk of courL T 
.Wash.j-jRupe v. .Kemp, supra. , 

5. Pa.—East Mountain Coal Co. v. 
SaLcandaga CoaLI Co., 28 Pa.Distf 414 
'—O’Cfohhell Railroad Co., 5 Pa. 
Dist. 1 lt)5, 17 Pa.Oo. 125. 

i 53 C.J: p 6ll note 48 EaJ. :j 
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double the amount of the judgment and costs; 6 
damages and interest; 7 judgment, damages, and 
costs; 8 double the amount of the debt and dam¬ 
ages; 9 or one half over and above the amount of 
the judgment. 10 

Where the amount of the appeal bond is pre¬ 
scribed by statute, the court has no authority to 
fix it at a greater or less amount, 11 although it is 
not a ground for dismissing the appeal that the 
court fixed the amount, where the amount fixed 
is the same as the statute requires. 12 

§ 545. Amount Fixed by Court or Clerk 

a. In general 

b. By what court 

c. By clerk or commissioner 

d. Necessity of indicating amount 

e. Time 

f. Power to change amount 

g. Review 

h. Effect of failure to fix amount 


APPEAL & ERROR §§ 544-545 

a. In General 

Tha court may be empowered to fix by rule the 
amount of the appeal bond. 

It is frequently required by statute that the court 
from which the appeal is taken shall fix the penalty 
of the bond, either generally or in particular cases. 15 
Such statutes usually contain some general pro¬ 
vision to the effect that the security must be suffi¬ 
cient to secure the judgment or decree appealed 
from and all costs 14 and damages, 15 or as security 
for costs and damages of the appeal, 16 or in double 
the probable amount of costs accrued and to ac¬ 
crue. 17 Where the appeal is from a judgment of 
foreclosure, specific performance, and the like, and 
does not require the payment of money, it is usually 
required that the amount of the bond shall be fixed 
by the court, and shall be for such a sum as will 
cover the whole amount of costs and mesne profits 
as well as damages and waste committed pending 
the appeal. 18 

When a judgment is made a lien on assets which 
are unquestionably sufficient, the fact that the court 
fixed a bond at an insufficient amount is immateri- 


Xn an action to set aside a con¬ 
veyance for fraud, a cost bond is all 
that is required on appeal. 

Ala.—Majors v. Killian, 162 So. 289, 
230 Ala. 531. 

6. Idaho.—Weiser River Fruit Ass’n 
v. Feltham, 175 P. 583, 31 Idaho 
633. 

3 C.J. p 1158 note 15. 

Statute supplanted 

Code section which provides for a 
supersedeas bond on appeal supplant¬ 
ed the provisions of former section, 
and appeal bond need no longer be in 
double the amount of judgment ap¬ 
pealed from. 

Ohio.—Spencer v. News Pub. Co., 
App., 69 N.E.2d 232. 

7. Mo.—State v. Dillon, 11 S.W. 255, 

< 98 Mo. 90. 

Forsee v. Gates, 89 Mo.App. 577. 

8. Tenn.—Bank & Trust Co. v. Par¬ 
is, 2 Tenn.App. 382—Markham v. 
Haddad et ux, 2 Tenn.App. 370. 
When no money judgment is ren¬ 
dered, the bond need not be condi¬ 
tioned to pay judgment, damages, 
and costs; but it is sufficient that it 
be conditioned to pay costs. 

Tenn.—Julian Engineering Co. v. R. 
J. & C. W. Fletcher, In<x, 253 S*W. 
2d 743, 194 Tenn. 542. 

Citizens Bank & Trust Co. v. 
White, 12 TenmApp. 583. 

9. ' Tex.—Britt v. Lowry, 50 Tex. 75 
—Janes v. Laughan, 29 Tex. 413. 

3 C.-fir. p 1159 note 18. 

10. La.—Clark,.- v., Grand .Lodge 
1 Knights of Pythias',’ l0~ f*a~App. 

(Orleans) 282—Daniel v. Vasquez, 


9 La.App. (Orleans) 300—Shepherd 
v. Schomaker, 1 La.App.(Orleans) 
318—Waldmeier v. Dycus, 1 La. 
App. (Orleans) 251. 

3 C.J. p 1159 note 19. 

The only cases wherein the bond 
for a suspensive appeal must exceed 
by one half the amount for which 
judgment was rendered are those in 
which judgment was for a specified 
sum of money, or for delivery of 
movable property of a perishable 
nature. 

La.—State ex rel. Long v. Board of 
Deacons of Good Hope Second Bap¬ 
tist Church of Algiers, 80 So. 60S, 
144 La. 413. 

Interest 

(1) Interest accrued at the time of 
judgment must be included in the 
“amount of the judgment.” 

La.—Waldmier v. Dycus, 1 La.App. 
(Orleans) 251. 

3 C.J. p 1159 note 19 [a] (5). 

(2) Interest accrued to the time of 
the giving of the bond should be add¬ 
ed to the judgment in determining 
the amount of the bond. 

La.—Clark v. Grand Lodge Knights 
of Pythias, 10 La.App. (Orleans) 
282. 

3 C.J. p 1159 note 19 [a] (7). 

11. Ariz.—Putnam v. Putnam, 24 P. 
320, 3 Ariz. 182, 

La.—State v. King, 15 So. 147, 46 
LaAnp. 490—Sauer v. Union Oil 
Co., 9 So. 566, 43 La.Ajm. 699. 

MJss.—Redus v. Gamble, 37 So. 1010, 
85 Miss. 165. 

Mo.—Forsee v. Gates, 89 Mo.App. 
577. ’ 
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12. La.—Grasser v. Blank, 34 So. 
648, 110 La. 493. 

13. Ill.—Ellison v. Thomason, 243 
Ul.App. 358. 

La.—Succession of Rusha, 103 So. 
515, 158 La. 74. 

Succession of Lawrence, 6 La. 
App.(Orleans) 319. 

3 C.J. p 1159 note 23. 

14. Colo.—Dye v. Dye, 55 P. 205, 12 
Colo.App. 206. 

3 C.J. p 1160 note 24. 

15. Ky.—Talbot v. Morton, 5 Litt. 
326. 

16- Tex.—Janes v. Langham, 29 Tex. 
413. 

17. Tex.—Beasley v. Duplex Truck 
Co., Civ.App., 30 S.W. 2d 404- 
Rounds v. Coleman, Civ.App., 185 
S.W. 640. 

3 C.J. p 1160 note 27. 

18. La.—Burgier v. Burgier, 85 So. 
50. 147 La. 390. 

3 C.J. p 1160 note 29. 

Decree for delivery of real estate 
A statute relating exclusively to 
the amount of bond in suspensive ap¬ 
peals from money judgments has no 
relevancy to a judgment decreeing 
the delivery of real estate. 

La,—Darden v. Kline, 106 So. 307. 
159 La. 793. 

Bent or hire of property 

A bond which was not conditioned 
that, in case judgment for recovery 
of land was affirmed, appellant should 
pay appellee the value of the rent or 
hire of the property, is insufficient. 
Tex.—Groves v. Western Realty Co., 
Civ.App., 84 S.W.2d 835. 
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al. 19 Where the amount of the bond is not fixed 
in the order allowing- the appeal, but the amount 
of the bond furnished is in excess of what could 
properly be required, the appeal will not be dis¬ 
missed. 19 - 5 

Where the statute makes no provision for fixing 
the amount the court granting the appeal must fix 
such an amount as will be adequate for the pro¬ 
tection of the appellee. 20 Where the court is re¬ 
quired to approve the bond, it has power to fix the 
amount of the bond. 20 * 5 

b. By What Court 

The court granting the appeal Is usually the proper 
court to fix the amount of the bond. 

As a rule the court granting an appeal is the only 
court vested with the power to fix the amount of 
the appeal bond or undertaking, and it cannot be 
fixed by the appellate court in the absence of stat¬ 
utory authority. 21 The statutes sometimes, how¬ 
ever, authorize the appellate court to fix the amount 
and approve a bond, provided, in some states, the 
amount has not already been fixed and a bond ap¬ 
proved by the trial court. 22 

c. By Clerk or Commissioner 

Unless authorized by statute the court clerk or com¬ 
missioner has no power to fix the amount of the appeal 
bond. 

The clerk of the court or commissioner may fix 
the amount of the appeal bond or undertaking 
where authorized by statute to do so; 23 but he has 


no such authority unless it is clearly given by the 
statute; 24 nor can the power be delegated to the 
clerk by the court. 25 

d. Necessity of Indicating Amount 

The amount of the bond must be stated in the order 
of appeal according to some, but not other, authorities. 

Where the amount of the appeal bond is not 
prescribed by statute, in some jurisdictions the 
amount must be stated in the order granting the 
appeal, 26 and with certainty. 27 In other jurisdic¬ 
tions there are cases holding that it is sufficient if 
the amount is fixed without an order, or that the 
approval of an appeal bond by the court, or by 
the officer authorized to fix the amount and ap¬ 
prove the bond, involves a determination as to the 
amount for which the bond should be given, and 
that it is not necessary that the amount shall be 
fixed by a separate order. 28 

Where the statute fixes the amount of the bond 
it is not necessary that the court indicate the amount 
of the bond in writing. 29 

e. Time 

The proper practice is to fix the amount of the bond 
at the time of allowance of or taking the appeal. 

While proper practice would seem to require that 
the amount of the bond should be fixed at the time 
of the granting or taking of the appeal, it has been 
held that the appeal will not be invalidated by the 
fixing of the penalty after the expiration of the 
time allowed by statute for taking the appeal. 30 


19. Tenn.—Riley v. Riley, 9 Tenn. 
App. 643. 

19.5 La.—Nash v. Curette, 39 So. 2d 
840, 215 La. 109. 

20. Tex.—Waters-Pierce Oil Co. v. 
State, 106 S.W. 326, 107 Tex. 1. 

Vt.— Corpus Juris Secundum cited in 
Ricci v. Bove’s Estate, 75 A.2d 682, 
684, 116 Vt. 335. 

3 C.J. p 1161 note 30. 

Form provided by state for appeal 
in probate court, which had printed 
therein as part of form penal sum 
of two hundred dollars, was not con¬ 
trolling in interpretation of statute 
requiring the giving of satisfactory 
bond before an appeal may be al¬ 
lowed. 

Vt.—Ricci v. Bove's Estate, 75 A. 2d 
682, 116 Vt. 335. 

20.5 Vt.—Ricci v. Bove’s Estate, 75 
A.2d 682, 116 Vt 335. 

21. Cal.—Doudell v. Shoo, 109 P. 615, 
158 C. 50. 

Okl.—Harjo v. Aubrey, 87 P.2d 140, 
184 Okl. 344. 


Tex.—Wimberly v. Homeland Realty 
Co., Civ.App., 131 S.W.2d 423. 

3 C.J. p 1161 note 31. 

22. Mo.—State ex rel. Jones v. Da¬ 
vis, 216 S.W.2d 155, 240 Mo.App. 
411—Kreyling v. O’Reilly, 75 S.W. 
694, 95 Mo.App. 561. 

3 C.J. p 1161 note 32. 

23. Pa—In re Locher’s Estate, 16 
Pa.Dist. 787. 

3 C.J. p 1161 note 35. 

In Louisiana the clerk of the dis¬ 
trict court in a county parish outside 
the parish of Orleans is authorized, 
when the judge is absent from the 
parish, to fix the amount of the ap¬ 
peal bond. 

La.—Wilder v. Jackson, 91 So. 245, 
150 La 864. 

24. Ill.—Blood v. Harvey, 81 Ill.App. 
187. 

Pa—In re Ennis’ Estate, 2 Del.Co. 
523. 

Tex.—Hill v. Halliburton, 73 S.W. 21, 
32 Tex.Civ.App. 21. 

25. Ill.—Bowlesville Min., etc., Co. 
v. Pulling, 89 Ill. 58. 

Blood v. Harvey, 81 Ill.App. 187. 
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26. Colo.—Wolfley v. Lebanon Min. 
Co., 3 Colo. 64. 

La—Blum v. Wyly, 34 So. 416, 110 
La. 211—Rachel v. Rachel, 11 La 
Ann. 687. 

Duperron v. Van Wickle, 1 Rob. 
324. 

27. La—Blum v. Wyly, 34 So. 416, 
110 La 211. 

3 C.J. p 1161 note 39. 

28. Ariz.—Thomas v. Territory, 85 
P. 1063, 10 Ariz. 180. 

3 C.J. p 1161 note 40. 

29. La.—Shepherd v. Schomaker, 1 
La.App. (Orleans) 318. 

3 C.J. p 1158 note 5 [a]. 

Ou suspensive appeals the judge 
need not note on the petition the 
amount of the bond, as the amount 
is governed by statute. 

La.—Shepherd v. Schomaker, supra 

30. La.—Le Blanc v. Rougeau, 1 Se. 
420, 39 LaAnn. 230. 

Wis.—Perkins v. Shadbolt, 44 Wis. 
574. 
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Moreover, where the court at a term subsequent 
to the one at which an appeal was allowed has 
power to approve the bond, such approval is equiva¬ 
lent to fixing the amount of the bond at the former 
term, and supplies the omission to do so when the 
appeal was allowed. 31 

f. Power to Change Amount 

At any time prior to the perfecting of the appeal, 
the court or clerk who has fixed the amount may change 
it. 

The court or clerk who has fixed the amount of 
the appeal bond or undertaking may increase or re¬ 
duce the amount at any time before the bond or 
undertaking is executed or approved and the ap¬ 
peal perfected, 32 but not afterward, as the case is 
then no longer pending in the trial court, but is 
within the jurisdiction of the appellate court, 33 
unless the statute gives such authority. 34 

The appellate court may increase or reduce the 
amount of the bond if authorized by statute, 35 but 
not otherwise. 36 

g. Review 

Ordinarily, When the trial court has fixed the amount 
of the bond in the lawful exercise of its discretion, the 
appellate court will not review it, in the absence of a 
manifest abuse of discretion. 

Quoted in: Vt.—Ricci v. Bove’s Estate, 75 A.2d 682, 684, 
116 Vt. 335. 


The fixing of the amount of an appeal bond, when 
not fixed by statute, is a judicial act, generally with¬ 
in the discretion of the trial court; 37 and the ex¬ 
ercise of such discretion will not be disturbed by 
the appellate court, when it does not appear that 
the court went beyond the limit of its authority, or 
that the appellee is exposed to irreparable loss 38 
In the absence of a statute to the contrary, 39 how¬ 
ever, the discretion exercised is a sound judicial 
discretion, and not an absolute or arbitrary one, and 
in case of abuse it may in some jurisdictions be 
corrected by the appellate court, 40 or appellant 
may be required or allowed to file a new and suffi¬ 
cient bond. 41 

Where the judge refuses to fix the amount of 
the bond, or fixes it at an unreasonable figure, it 
has been held that an appeal can be taken from 
the dismissal of a motion to dismiss the appeal for 
insufficiency or lack of a bond. 42 

h. Effect of Failure to Fix Amount 

It may be ground for dismissal of the appeal that 
the amount of the appeal bond has not been fixed by the 
court or clerk as required by statute. 

Where the statute provides that the amount of 
the bond or* undertaking must be fixed by the court 
or clerk, it is sometimes held that the exercise of 
the power conferred is essential, and that in its 
absence the appellant cannot proceed, but his ap¬ 
peal will be dismissed. 43 Other courts take the 


31. Mo.—State v. Graves, 126 S.W. 
749, 147 Mo.App. 324. 

32. La.—Immanuel Presb. Church 
v. Riedy, 29 So. 149, 104 La. 314— 
Holbrook v. Holbrook, 32 La.Ann. 
13. 

Pa.—Commonwealth v. Wistar, 21 A. 
871, 872, 142 Pa. 373—Appeal of 
Chew, 9 Watts & S. 151. 

Wis.—Eureka Steam Heating Co. v. 

Sloteman, 30 N.W. 241, 67 Wis. 118. 
3 C.J. p 1162 note 43. 

33. Ariz.—Peters v. Berryman, 245 
P. 282, 30 Ariz. 120. 

3 C.J. p 1162 note 44. 

Clerk of court, after estimating the 
probable costs of an appeal and fix¬ 
ing the aLmount of the cost bond, and 
after the appeal is perfected, has no 
jurisdiction to reestimate the costs. 
Ariz.—Peters v. Berryman, supra. 

34. Iowa.—Perry v. Denson, 1 Greene 
467. 

35. Mich.—Moore v. Olin, 6 Mich. 
328. 

36. Mich.—Richardson v. Richard¬ 
son, 46 N.W. 670, 82 Mich. 305. 

37. Ohio.—State v. Meacham, 6 Ohio 
Cir.Ct. 31, 3 Ohio Cir.Dec. 335. 

3 C.J. p 1162 note 48. 


38. U.S.—Corpus Juris quoted in 
Phillips v. Governor & Co. of Ad¬ 
venturers of England Trading in¬ 
to Hudson’s Bay, C.C.A.Nev., 79 F. 
2d 971, 975. 

Pa.—Dixon v. Minouge, 2 Pa.Dist. & 
Co. 156. 

Vt.—Corpus Juris Secundum cited in 

Ricci v. Bove’s Estate, 75 A.2d 682, 
116 Vt. 335. 

3 C.J. p 1162 note 49. 

39. Pa.—In re Locher*s Estate, 16 
Pa.Dist. 787. 

3 C.J. p 1162 note 52. 

Amount fixed by clerk 

The clerk is the proper person to 
fix the amount of an appeal bond on 
appeal from the orphans’ court. In 
such case the court cannot review 
the clerk’s determination. 

Pa.—In re Locher’s Estate, 16 Pa. 
Dist. 787. 

40. La.—Fitzpatrick v. Letten, 49 
So. 494, 123 La. 748, 17 Ann.Cas. 
197—Demarest v. Beirne, 36 La. 
Ann. 751—Hart v. Lazarus, 34 La. 
Ann. 1210. 

Mich.—Richardson v. Richardson, 46 
N.W. 670, 82 Mich. 305. 

Mo.—Lucas v. Fallon, 40 Mo.App. 
I 551. 


41. Ill.—Brown v. Keirns, 13 Ill. 
296. 

La.—Succession of Weber, 34 So. 731, 
110 La. 674. 

N.C.—Robeson v. Lewis, 64 N.C. 734. 
W.Va.—Smith v. West Virginia Cent. 
Gas Co., 63 S.E. 1096, 65 W.Va. 216, 
17 Ann.Cas. 377. 

Right and power to require new or 
additional bond or undertaking gen¬ 
erally see infra 5 658. 

42. La.—Metropolitan Bank v. 

Blaise, 33 So. 95, 109 La. 92. 

3 C.J. p 1162 note 57. 

43. Colo.—Wilson v. Hickman, 73 P. 
1088, 19 Colo.App. 141. 

Ind.—McClara v. Snow, 22 N.E.2d 
900, 108 Ind.App. 310. 

La.—Lerner v. Bischof, App., 189 So. 
142. 

3 C.J. p 1162 note 53. 

Opportunity to correct error 
Appeal would not be dismissed for 
failure of order of appeal to fix the 
amount of the bond without giving 
appellant opportunity of having trial 
judge sign a nunc pro tunc order cor¬ 
recting the mistake, since objection 
was of a technical character. 

La.—Lerner v. Bischof, App., 189 So. 
I 142. 
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view that the statute imposes the duty on the judge, 
and therefore that appellant should not be prej¬ 
udiced by the failure of the judge to do his duty, 44 
or that the defect is one which may be cured by 
amendment as will be discussed infra § 567. 

§ 546. Conditions 

An appeal bond or undertaking must contain the con¬ 
ditions required by statute or order of court. 

An appeal bond or undertaking must as a gen¬ 
eral rule contain the conditions required by the stat¬ 
ute or order of court for the security of the rights 
of the appellee, and, if it is materially defective in 
this respect, the appeal will be dismissed, 45 unless 
the defect may be and is waived, as considered infra 
§ 572, or cured by amendment or the giving of a 
new bond or undertaking, as considered infra §§ 
567-571. Thus, as a rule, where a stipulation in 
the bond or undertaking required by the statute 
governing the subject is omitted, the appeal may 
be dismissed for that reason on motion of the ap¬ 
pellee, 46 unless the condition omitted is one not ap¬ 
plicable to the particular appeal in question. 47 


This does not mean, however, that the conditions 
should follow the statute or order of court word 
for word; if the bond or undertaking is sufficient 
substantially to cover the requisite stipulations and 
to protect every right of the appellee, it should 
not be held to be jurisdictionally defective for mere 
failure to use the exact language of the statute or 
order, a substantial and practical compliance be¬ 
ing sufficient, 48 although variations in language 
cannot be carried to the extent of giving an effect 
contrary to the intent of the statute. 49 

Thus, where the meaning is not changed and is 
clear, a bond or undertaking on appeal is not ren¬ 
dered insufficient as to the conditions therein by 
mere clerical or grammatical errors; 50 by mere 
surplusage; 51 by the placing of the words in an 
order different from that in which they appear in 
the statute; 52 by the omission of words which are 
immaterial or which do not change or destroy the 
sense; 53 by the inclusion of words implied by 
law; 54 or by the use of words which, although 
different from those used in the statute, are synony¬ 
mous or equivalent, 55 or include in their meaning 


44. Ohio.—Hubble v. Renick, 1 Ohio 
St. 171. 

Morgan v. Stittigan, 1 Ohio Dec. 
(Reprint) 447, 10 West L.J. 74. 

3 C.J. p 1162 note 54. 

45, Ark.—Chambers v. Ogle, 169 S. 
W. 795, 114 Ark. 237. 

Tex.—City of Munday v. First State 
Bank of Munday, Civ.App., 61 S.W. 
2d 861—Slaughter v. Texas Life 
Ins. Co., Civ.App., 211 S.W. 350. 

3 C.J. p 1162 note 58. 

Bond properly conditioned 
Pa.—Carpenter v. Hutchison, 90 A. 
154, 243 Pa. 260. 

Word “circumstances,” as used in 
Kirby Dig. § 1198, authorizing secu¬ 
rity for costs against a nonresident 
appellant, applies to the fact of non¬ 
residence referred to in § 959, and 
not to the terms of the bond, so that 
the only bond that can be required of 
a nonresident appellant is for costs. 
Ark.—Chambers v. Ogle, 169 S.W. 
795, 114 Ark. 237. 

Where a mortgage was foreclosed 
and a personal judgment rendered 
against the mortgagor, the undertak¬ 
ing for an appeal should be condi¬ 
tioned that the mortgagor will pay 
any deficiency after sale of the prem¬ 
ises. 

Or.—Northwest Townsite Co. v. 
Conn, 145 P. 1058, 74 Or. 484. 

Prosecution of'appeal with due dill, 
gence 

Bond on appeal from probate to 
district court, which was riot condi¬ 
tioned to prosecute the ajipekl with 
due diligence to a final determina¬ 


tion as required by statute, was in¬ 
effective to perfect an appeal where 
no effort was made to supply a prop¬ 
er bond. 

Minn.—In re Nelson’s Estate, 294 N. 
W. 221, 208 Minn. 347. 

“Security for cost of appeal,” in 
statute requiring the person appeal¬ 
ing from probate court to circuit 
court or someone for him to give 
“security for cost of appeal," means 
security for all costs of appeal, in¬ 
cluding those incurred in probate 
court, and not merely just the cost 
in circuit court. 

Ala.—Clary v. Cassels, 61 So.2d 692, 
258 Ala. 183. 

46. Tex.—Queen City Motor Co. v. 
Texas Auto Supply Co., Civ.App., 
241 S.W. 212. 

3 C.J. p 1164 note 61. 

Omission of the word “against” in 
a statutory condition to “pay all such 
damages as said court may award 
against him" is fatal. 

Tex.—Queen City Motor Co. v. Texas 
Auto Supply Co., supra. 

47. Or.—Donart v. Stewart, 126 P. 
608, 63 Or. 76. 

Tex.—Franklin v. Tieman, 56 Tex. 
618. ' 

3 C.J. p 1164 note 62. 

48. Colo.—Peters v. Peters, 261 P. 
874, 82 Colo. 503. 

Kan.—Johnson’s Estate v. Zabel’s 
CSaim, 75 P.2d 813; 147 Kan. 12. 

3 C.J. p 1164 note 63. 

Equivalent of “effect* f 

"Effect," as used in a statute re¬ 
quiring that an appeal bond shall 


be conditioned that appellant shall 
prosecute his appeal to effect, does 
not mean that he shall prosecute his 
appeal to a successful issue in his 
favor, but that he will prosecute the 
same with due diligence to a final is¬ 
sue, whether or not successful, and 
therefore an undertaking "that they 
will diligently prosecute such appeal 
without any fraud or other delay" is 
clearly sufficient. 

Wis.—Kasson v. Brocker’s Estate, 1 
N.W. 418, 47 Wis. 79. 

49. U.S.—Kountze v. Omaha Hotel 
Co., Neb., 2 S.Ct. 911, 107 U.S. 378, 
27 L.Ed. 616. 

50. Tex.—Bell v. Goss, 76 S.W. 315, 
33 Tex.Civ.App. 158. 

3 C.J. p 1165 note 65. 

51. Wis.—Stolze v. Manitowoc Ter¬ 
minal Co., 75 N.W. 987, 100 Wis. 
208. 

3 C.J. p 1165 note 66. 

Surplusage in bond generally see su¬ 
pra § 539. 

52J Ind.—Gavisk v. McKeever, 37 
Ind. 484. 

Iowa.—rField v. Schricher, 14 Iowa 
119. 

Iowa.—People v. Judges Oneida C- 
PL, 1 Wend. 28. 

Ohio.—Coil v. Davis, Wright 164. 

53. Colo.—Peters v. Peters, 261 P. 
874, 82 Colo, 503. 

3 C.J'. p 1165 note ts. 

54. Miss.—Swann v. Horne, 54 Miss. 

337. f ; ; ■' - 

N.Y.—Humertori v. Hay, '65 N.Y. 380. 

55. Ind.—Ohrmichae 1 v. Holloway, 9- 
Ind. 519.- ■ ' • 
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the words of the statute. 56 

Where the bond includes the conditions required 
by the statute or order of court, it is not rendered 
insufficient by the inclusion of additional and more 
onerous conditions. 56 - 5 A writ of error bond, con¬ 
ditioned for suing out a writ of error, will not 
support an appeal. 56 * 10 According to some author¬ 
ity conditions of an appeal bond are not binding on 
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the surety in so far as they exceed the require¬ 
ments of the statute. 57 

Conditions prescribed by court. The court grant¬ 
ing the appeal may be empowered to prescribe the 
conditions of the appeal bond, 58 and the order 
granting the appeal may be ineffectual if it fails 
to prescribe the conditions. 59 


e. Supersedeas Bond or Undertaking Combined with, or Operating as, Appeal Bond 

or Undertaking 


§ 547. In General 

A supersedeas and an appeal bond ordinarily may be 
combined in one instrument, and it may be sufficient as 
an appeal bond although insufficient as a supersedeas 
bond. 

While it has been held that, where one part of a 
statute provides for a bond or undertaking to per¬ 
fect an appeal, and another provides for a bond or 
undertaking to stay execution, the giving of an un¬ 
dertaking to stay execution, although it may con¬ 
tain terms and conditions, with others required 
to be inserted in a bond or undertaking on appeal, 
does not do away with the necessity for giving an 


appeal bond or undertaking; 60 in such cases it is 
usually allowable to combine the appeal bond and 
the supersedeas bond in one instrument, 61 although 
this is not necessary, 62 and for the purposes of in¬ 
terpretation and construction they must be regarded 
as two separate instruments. 63 

It is generally held that, where appellant ex¬ 
ecutes a bond or undertaking for the purpose both 
of an appeal and a supersedeas, and it is insufficient 
in amount or in the conditions to operate as a 
supersedeas bond or undertaking, it will neverthe¬ 
less operate as an appeal bond or undertaking if 
sufficient for that purpose. 64 However, it has been 


Tex.—Lewis v. Sproles, Civ.App., 28 
S.W. 94. 

Worley v. Hudson, 2 Tex.App. 
Civ.Cas. § 26. 

3 C.J. p 1165 note 70. 

56. La.—Stevenson v. Short, 27 So. 
350, 52 La.Ann. 967. 

3 C.J. p 1165 note 71. 

56*5 La.—Roccaforte v. Barbin, 22 
So.2d 271, 207 La. 924. 

56.10 Tex.—Yellow Cab Corp. of Dal¬ 
las v. Hill, Civ.App., Ill S.W.2d 
1193. 

57. Md.—Commonwealth of Pennsyl¬ 
vania v. Fidelity & Deposit Co. of 
Maryland, 121 A. 920, 143 Md. 29. 

58. Ill.—Higgins v. Parker, 48 Ill. 
445. 

Ohio.—Booher v. Lowe, 74 N.E.2d 283, 
79 Ohio App. 490. 

3 C.J. p 1165 note 72. 

Authority is not unlimited 

(1) Superior court has reasonably 
broad powers under statute to select 
the kind of bond necessary to pro¬ 
tect the rights of parties until ap¬ 
peal is heard and determined, but 
such authority is not unlimited and 
bond must grow out of, and.be di¬ 
rectly related to, the appeal jvbich 
has been taken. 

R.L—Heuberg v. Goodman, 65. A.2d 
706, 75 B.X 226.. ,i. : ' 

- C2) Order' requiring* mortgagor,! on 
appeal from ffr*al <3teoree dismissing, 
suit to cancel note and chattel mort¬ 


gage, to file a deficiency bond in the 
sum of one thousand five hundred 
dollars to cover difference between 
mortgage indebtedness and proceeds 
of foreclosure sale was in excess of 
superior court's statutory power to 
require bond on appeal, since such 
bond created a new right in favor of 
mortgagees, giving them additional 
security for original indebtedness, 
and had no direct relation to the ap¬ 
peal. 

R.I.—Heuberg v. Goodman, supra. 

59. Colo.—Pollock v. People, 1 Colo. 
83. 

60. Idaho.—Rowe v. Hewlett, 272 P. 
1015, 47 Idaho 103. 

N.M.—Argyle State Bank v* Snipes, 
244 P. 889, 31 N.M. 323. 

3 C.J. p 1166 note 74. 

Supersedeas bonds generally see in¬ 
fra § 643 et seq. 

Supersedeas bond is not an “appeal 
bond” within the meaning of the 
statute. 

Ind.—Pierson v. Republic Casualty 
Co., 160 N.E. 43, 200 Ind. 350. 

61. S.D.—Sagness v. Farmers Co-op. 
Creamery Co. of Baltic and Dell 
Rapids; 291 N.W. 60, 67 S.D. 183. 

Utah.—Peale v. Clark, 166 P. 981, 50 
Utah 83. 

3 C.J. p 1166 note 75. 

Costs and damages on appeal 
- When appellant furnishes a bond 
conditioned either in part or entirely 
on the payment of all costs and dam¬ 
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ages on appeal, statutory require¬ 
ment of cost bond on appeal is met. 
S.D.—Sagness v. Farmers Co-op. 
Creamery Co. of Baltic and Dell 
Rapids, 291 N.W. 60, 67 S.D. 183. 

Xn Alabama a judgment on appeal 
includes the costs. Therefore a su¬ 
persedeas bond will be construed as 
an appeal bond to secure costs with¬ 
out an express reference to costs in 
the bond. 

Ala.—Dortch Baking Co. v. Schoel, 
194 So. 807, 239 Ala 266—Green¬ 
field v. Powell, 127 So. 171, 226 Ala 
699. 

62. N.Y.—McEIroy v. Mumford, 28 
N.E, 502, 128 N.Y, 303. 

Sperling v. Levy, 1 Daly 95. 

63. Mont.—Hill v. Cassidy, 60 P. 
811, 24 Mont 108. 

N.Y.—Galinger v. Engelhardt, 55 N. 
Y.S. 334, 26 Misc. 49. 

64. Idaho.—Van Sicklin v. Mayfield 
Land & Livestock Co., 241 P. 1022. 
41 Idaho 673—Wall v. Woods, 234 
P. 145, 40 Idaho 522. 

Neb.— Corpus Juris quoted in Occi¬ 
dental Building & Loan Ass’n v. 
Carlson, 279 N.W. 162, 163, 134 
Neb. 574. 

N.M.—Rogers v. Herbst, 183 P. 749, 
25 N.M. 408. 

Tex.—Durham v. Fort Worth, Tent & 
Awning Co., Civ.App., 271 S.W.2d 
181, error dismissed—Bachman v. 
N$ai, Civ.App., 180 S.w:2d 643— 
Theobalt v. Wiemann, Cfiv.App., 
104 S.W.2d * 589, error dismissed— 
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held that if the bond is conditioned both for an ap¬ 
peal and a supersedeas the penalty* must be suffi¬ 
cient to cover both or the appeal will be dis¬ 
missed, 65 although the judgment appealed from is 
absolutely void. 66 Under this rule, however, the 
fact that a bond filed merely as an appeal bond 
also contains language ordinarily used in a super¬ 
sedeas bond does not render it invalid as an ap¬ 
peal bond, there having been no attempt to stay 
the judgment. 67 

The fact that a bond must be filed to stay the 
enforcement of the judgment pending appeal does 
not mean that such bond is necessary to perfect the 
appeal. 67 * 5 Where a bond is not required to per¬ 
fect an appeal, the insufficiency of a supersedeas 
bond does not affect the validity of the appeal. 67 -* 6 
The insufficiency of the supersedeas bond does not 
affect the validity of the appeal where a proper 
appeal bond has been filed. 67 - 15 


§ 548. Suspensive and Devolutive Appeals 

In Louisiana, a bond which is not sufficient for a 
suspensive appeal may sustain a devolutive appeal. 

In Louisiana it is proper to execute a devolutive 
and a suspensive appeal bond separately, 68 or the 
penalties of the two may be added together and one 
bond may be executed for both appeals. 68 Where 
appellant furnishes an appeal bond for the amount 
fixed by the court, the appeal will be sustained as 
devolutive, although the amount of the bond may 
be insufficient for a suspensive appeal. 70 How¬ 
ever, if the bond is in less amount than required 
by statute or order of the court, it will not sustain 
either appeal; 71 and the same is true where there 
is no order fixing the amount. 72 

The bond need not state whether a suspensive 
or devolutive appeal is sought. 73 If it is filed in 
time for a suspensive appeal, and is sufficient in 


Williams v. Walker, Civ.App., 287 
S.W. 517. 

Va.—Northern Neck Mut. Fire Ass'n 
of Virginia v. Turlington, 116 S.B- 
363, 136 Va. 44. 

3 C.J. p 1166 note 78. 

If not conditioned to pay costs, 

the supersedeas bond will not oper¬ 
ate as a cost bond on appeal. 

Tex.—Doolen v. Hulsey, Civ.App., 188 
S.W. 1009. 

65. Wash.—Smith v. Porter, 119 P- 
824, 66 Wash. 349. 

3 C.J. p 1166 note 79. 

66* Wash.—Ritchey v. Cedar Mill 
Co., 61 P. 160, 22 Wash. 511. 

67. Wash.—Bridge v. Calhoun, 106 

P. 762, 57 Wash. 272—Douglas v. 
Badger State Mine, 83 P. 178, 41 
Wash. 266, 4 L.R.A.,N.S., 196- 

State v. White, 82 P. 907, 40 Wash. 
560, 2 L.R.A.,N.S., 563—Ahrens v. 
Seattle, 81 P. 558, 39 Wash. 168. 

3 C.J. p 1166 note 81. 

67-5 Ind.—Hayes Freight Lines v. 
Oestricher, 68 N.E.2d 792, 117 Ind. 
App. 143. 

67.10 Cal.—Kadota Fig Ass’n of 
Producers v. Case-Swayne Co., 167 
P.2d 523, 73 C.A2d 815. 

67.15 Tex.—Kress v. Soules, Civ. 
App., 255 S.W.2d 244, reversed on 
other grounds 261 S.W.2d 703, 152 
Tex. 595. 

68. La.—Orlando v. Reliance Home¬ 
stead Ass'n, 132 So. 777, 171 La 
1027. 

Suspensive appeals generally see in¬ 
fra § 626 et seq. 

69. La.—Watts v. Collier, 72 So. 822, 
140 La. 99. 

70. La.—Kennedy v. Perry Timber 
Co., 46 So.2d 312, 217 La. 401— 
Braun v. Veillon, 117 So. 719, 166 
La. 564—Succession of Pavelka 


102 So. 579, 157 La. 480—Cahn v. 
Baccich & De Montluzin, 81 So. 
696, 144 La. 1023—Cahn v. Baccich 
& De Montluzin, 68 So. 193, 137 
La. 4. 

Harrell v. Gondolf, 6 La.App. 50 
—Aronowitz v. Dulitz, 4 La.App. 
547. 

Garlick v. Williams Medical 
Inst., 10 La. App. (Orleans) 218— 
Lauga v. Baradat, 7 La.App. (Or¬ 
leans) 447—Hamann v. Reinecke, 
3 La.App. (Orleans) 245—Netter v. 
Reggio, 2 La.App. (Orleans) 149— 
Carey v. Pratt, 1 La.App. (Orleans) 
198. 

3 C.J. p 1166 note 82. 

Where defendant obtained an order 
of suspensive appeal which was 
granted on his furnishing a bond for 
costs merely, the lower court erred 
in entirely dismissing the appeal 
“for want of bond required by law 
to support a suspensive appeal," 
since the bond was adequate as a 
bond for cost to sustain a devolutive 
appeal, the amount of the bond hav¬ 
ing been fixed by the lower court to 
cover costs in the suit. 

La.—Charvanel v. Esvard, 90 So. 658, 
150 La. 305. 

Subsequent order of the court per¬ 
mitting appellant to file bond for 
devolutive appeal cannot affect a pre¬ 
vious suspensive appeal. 

La.—Waldmier v. Dycus, 1 La.App. 
(Orleans) 251. 

Insufficient surety 

Where order granting a suspen¬ 
sive appeal required a bond in sum 
of five thousand dollars and sureties 
were solvent to the extent of two 
thousand dollars only and appellants 
failed to furnish additional security, 
appellants were not entitled to sus¬ 
pensive appeal, but, the surety fur¬ 
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nished being suflicient to secure pay¬ 
ment of costs, appellants were enti¬ 
tled to a review of the judgment on 
a devolutive appeal. 

La.—Redon v. Armstrong, 29 So.2d 
708, 211 La. 165. 

71. La.—McCall's Succ., 19 La.Ann. 
507—Keenan v. Whitehead, 15 La. 
Ann. 333—Hawkins v. Bell, 6 La. 
Ann. 561. 

Duperron v. Van Wickle, 1 Rob. 
324. 

72. La.—Pan-American Bank & 
Trust Co. v. Ransom, 90 So. 548, 
150 La. 142. 

Waldmier v. Dycus, 1 La.App. 
(Orleans) 251. 

3 C.J. p 1166 note 84. 

Court must fix amount 
Where defendant obtained an order 
for both devolutive and suspensive 
appeal from a money judgment, but 
the court in granting the order did 
not fix the amount of bond for devol¬ 
utive appeal, but granted both ap¬ 
peals on defendant's furnishing bond 
“according to law,’* and defendant 
filed a bond under the order for a 
suspensive appeal, but not within 
the time prescribed by law, plaintiff 
was entitled to have the appeals dis¬ 
missed as against a contention that 
the order and bond were suflicient to 
maintain the appeal as devolutive, 
since the court must fix the amount 
of the bond for a devolutive appeal. 
La.—Pan-American Bank & Trust 
Co. v. Ransom, 90 So. 548, 150 La. 
142. 

73. La.—Cortez v. Cortez, 143 So. 41, 
175 La 179—Grant v. Succession of 
Grant, 105 So. 611, 159 La 535. 

State ex rel. Young v. Judge of 
Tenth Judicial Dist. Ct., State of 
Louisiana, for Natchitoches Par¬ 
ish, App., 172 So. 218. 



4A C.J.S. 


APPEAL & ERROR §§ 548-549 


amount, it will perfect such appeal; 74 although if 
it is not filed in time to sustain a suspensive appeal, 
but is filed in time for a devolutive right, it will 
sustain such appeal if sufficient in other respects. 75 


Where the court erroneously allows a suspensive 
appeal without bond, the appeal will not be dis¬ 
missed, but appellant will be allowed a reasonable 
time to post a proper bond. 75 - 6 


/. Execution 


§ 549. In General 

An appeal bond must be properly executed. 

The proper execution of an appeal bond or un¬ 
dertaking is essential to its validity; if not prop¬ 
erly executed, it is insufficient to support the ap¬ 
peal, 76 unless the defect may be and is cured by 
amendment or by the execution of a new bond or 
undertaking, as will be considered hereinafter in 
§§ 567-572. Such bonds and undertakings are 
subject, of course, to the rules governing the ex¬ 
ecution of bonds and undertakings generally 77 ex¬ 
cept in so far as they have been rendered inap¬ 
plicable by the statutes; 78 and, in addition to this, 
any special provisions of the statutes as to their 
execution must be followed. 79 


Filling in blanks. A bond in which the space for 
the amount is left blank is not sufficient to perfect 
the appeal. 80 The general rule is, however, that 
such instruments may be executed and delivered in 
blank, as to amount or otherwise, and subsequent¬ 
ly filled in by the clerk or other proper person un¬ 
der express or implied authority to do so, either 
under seal or by parol. 81 The instrument is with¬ 
out effect until the blanks are filled, 82 which should 
be done before the time for taking the appeal has 
expired; 83 and the authority may be revoked at 
any time before the instrument is properly com¬ 
pleted. 84 

Ordinarily it is no part of the duty of a clerk of 
court to prepare an appeal bond, 85 but wdiere a 


Effect of erroneous designation as 
suspensive appeal 'bond 
That a bond otherwise valid and in 
amount sufficient to support a devol¬ 
utive appeal erroneously designated 
appeal as suspensive did not pre¬ 
clude the right to appeal devolutive- 
ly. 

La—Grandmougin v. Green, 135 So. 
259, 17 La.App. 49. 

Amount of bond and time of filing 
It determine character of appeal as 
suspensive or devolutive, and fact 
that order granting appeal designat¬ 
ed it as suspensive was of no mo¬ 
ment. 

La.—Graziani v. Elder & Walters 
Equipment Co., 22 So.2d 841, 208 
La. 80. 

74. La.—Cortez v. Cortez, 143 So. 41, 
175 La. 179—Grant v. Succession 
of Grant, 105 So. 611, 159 La. 535. 

Doll v. Dearie, App., 37 So.2d 61 
—Martens v. Pent on, 130 So. 360, 
15 La-App. 61—Martens v. Penton, 
130 So. 360, 15 La.App. 60—Mar¬ 
tens v. Penton, 130 So. 354, 15 La. 
App. 35. 

75. La.—Ramizest v. Ramizest, 77 
So.2d 733, 226 La. 973—Probst v. 
Di Giovanni, 76 So.2d 909, 226 La. 
625—Williams v. Barnette, 66 So. 
2d 313, 223 La. 492—Graziani v. 
Elder & Walters Equipment Co., 
22 So.2d 841, 208 La. 80—Rowley 
v. Bird Island Trapping Co., 8 So. 
2d 288, 200 La. 442—Thompson v. 
Jones, 8 So.2d 286, 200 La. 437— 
Industrial Loan Co. of Monroe v. 
Hendricks, 146 So. 317, 176 La. 634 
—Cortez v. Cortez, 143 So. 41, 175 
La. 179—Bernheim v. Pessou, 79 
So. 23, 143 La. 609. 


Cahee v. U. S. Cas. Co., App., 86 
So.2d 631—Diamond Match Co. v. 
Moran, App., S2 So.2d 784—Cour- 
velle v. Eckart, App., 49 So.2d 658, 
rehearing refused 50 So.2d 325— 
Doll v. Deane, App., 37 So.2d 61 
—Norman-Breaux Lumber Co. v. 
Snee, App., 26 So.2d 499—Dares v. 
O’Donnell, App., 147 So. 99, rehear¬ 
ing denied 147 So. 710—Simpson v. 
Pardue, 130 So. 843, 15 La.App. 
328. 

75.5 La.—Magnolia Petroleum Co. 
v. Marks, 66 So.2d 585, 223 La. 
662. 

76. La.—Durrett Hardware & Fur¬ 
niture Co. v. Howze, App., 174 So. 
205.' 

Miss.—Evans v. Sharkey County, 42 
So. 173, 89 Miss. 302. 

3 C.J. p 1166 note 86. 

Appellee amply protected 

Where the language of an appeal 
bond is sufficient to afford ample pro¬ 
tection to appellee if he prevails in 
the suit, the appeal should not be 
dismissed on the ground that the 
statute was not complied with in the 
technical execution of the bond. 

Ga.—Blount v. Dean, 195 S.E. 287, 57 
Ga.App. 332. 

77. S.D.—Aldrich v. Public Opinion 
Pub. Co., 132 N.W. 278, 27 S.D. 589. 

78. Wash.—Gerlach v. Spokane, 124 
P. 121, 68 Wash. 589. 

79. Ind.—Averil v. Dickerson, 1 
Blackf. 3. 

Ky.—Hardin v. Owings, 1 Bibb 214. 
3 C.J. p 1167 note 90. 

80. La.—Percy v. Millaudon, 6 La- 
584. 
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Chretien v. Bienvenu, 6 So. 553, 
41 La.Ann. 728. 

3 C.J. p 1158 note 9. 

81. La.—State v. Judge First Dist., 
19 La. 174. 

N.Y.—Ex parte Kerwin, 8 Cow. 118. 
Pa.—Appeal of Costen, 13 Pa. 292. 

3 C.J. p 1171 note 69. 

Effect of alteration of appeal bond 
generally see Alteration of Instru¬ 
ments § 6. 

Execution of supersedeas bond in 
blank see infra § 650. 

Recital of judgment 
An appeal bond which was drawn 
in blank as to the recital of the judg¬ 
ment, and, subsequent to execution, 
filled up by a surety thereon in ac¬ 
cordance with parol authority, is 
regularly executed. 

N.Y.—Ex parte Kerwin, 8 Cow. 118. 

82. La.—McGuirk v. Marchand, 13 
So. 161, 45 La.Ann. 732. 

3 C.J. p 1158 note 9, p 1171 note 70. 

83. La.—Klotz v. Macready, 35 La. 
Ann. 596. 

3 C.J. p 1171 note 71. 

Blanks timely filled 
Where a blank as to the amount 
is filled before the return day, so 
that the complete bond appears in 
the transcript, the blank is filled in 
time. 

La.—Klotz v. Macready, supra. 

84. Ala.—Williams v. Hart, 17 Ala. 

, 102—Gibbs v. Frost, 4 Ala. 729, 

85. La.—Green v. Bowen, 15 i^ Ann. 
173—Livingston v. White, 2 La. 
Ann. 902—Hill v. Bowden, 2 La. 
Ann. 452. 
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statute makes it the duty of the clerk to prepare 
the bond the omission of the clerk to fill in the 
blanks over the signatures of the sureties will not 
deprive appellant of his right of appeal, 86 and the 
mistake may be amended or a new and sufficient 
bond executed, as discussed infra §§ 567 and 568. 

Where the clerk is not required by law to prepare 
the appeal bond, if he does so he acts as the agent 
of appellant, and not in his official capacity, and the 
court will not grant relief against his errors or 
omissions in filling in blanks. 87 

If the amount of the bond is fixed by law or by 
the order granting the appeal, and may be con¬ 
strued by the laws under which it was given, and 
any clause omitted may be supplied, the blank need 
not be filled in order that the bond be sufficient to 
perfect the appeal. 88 

§ 550. Time of Execution 

As a general rule, an appeal bond or undertaking must 
be executed within the time prescribed by statute. 

Ordinarily an appeal bond or undertaking must 
be executed at the time prescribed by the statute. 89 
It has been held that the fact that it was executed 
before the judgment appealed from was rendered 
does not render it insufficient or constitute ground 
for dismissal; 90 but in other jurisdictions the de¬ 
cisions are to the contrary. 91 It is not insufficient 
in some jurisdictions because executed before the 
notice of appeal, 92 particularly if it is not deliv¬ 
ered until after the notice, 93 because it was ex¬ 
ecuted before overruling of motion for new trial 94 
or because executed after instead of before the ap¬ 
peal is taken or allowed. 95 Conversely, a bond ex- 
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ecuted before the order of appeal was signed is 
sufficient. 96 

In some jurisdictions it must be executed during 
the term at which the judgment is rendered and 
the appeal is taken, 97 or, in case of an appeal from 
action brought by the county board of supervisors, 
before adjournment of the board, 98 or at the time 
of notice of appeal. 99 

In the absence of proof to the contrary it is pre¬ 
sumed that the bond was executed before it was fil¬ 
ed with the officer empowered to accept it. 1 

After death of obligee. An appeal bond executed 
after the death of the obligee is void. 2 

§ 551. Signature 

a. In general 

b. Sufficiency 

c. By agent or attorney 

d. By partnership 

e. By corporation 

a. In General 

An appeal bond or undertaking should be signed by 
the obligor or by his duly authorized agent or attorney. 

The questions as to who are necessary or proper 
parties to an appeal bond or undertaking, and as 
to who must execute and sign the same, have already 
been considered in treating of the parties to such 
bonds or undertakings supra § 532 et seq. As a rule, 
every person who is required by the rules there stat¬ 
ed to become a party as obligor or surety must sign 
the instrument, either himself or by his authorized 
agent or attorney, 3 signing being generally essential 


88. Ky.—Adams v. Settles, 2 Duv. i 
76. 

3 C.J. p 1171 note 73. 

87. La.—Voelkel v. Voelkel, 18 La. 
Ann. 639—Green v. Bowen, 15 La. 
Ann. 173—Crawford v. Alexander, 
14 La.Ann. 708. 

88. Ind.—Ward v. Buell, 18 Ind. 104, 
81 Am.D. 349. 

La.—Ricks v. Gantt, 35 La.Ann. 920 
—Gibbs v. Lum, 29 La.Ann. 526— 
Mason v. Fuller, 12 La.Ann. 68. 

Eschert v. Harrison, Mann.TJn- 
rep.Cas. 186. 

89. Cal.—Stackpole v. Hermann, 58 
P. 935, 126 q. 465. 

La.—O’Brien v. D'Hemecoure, 43 So. 
654, 118 La. 996. 

Miss.—Evans v. Sharkey County, 42 
So. 173, 89 Miss. 302—Coffman v. 
D&vunay, 3 Miss. 854. 

S.D.—Aldrich v. Public Opinion Pub. 

Co., 132 N.W. 278, 27 S.D. 589. 
Execution usually includes delivery 
Nev.—Paul v. Cragn&z, 59 P. '857, 60 
P. 983, 25 NeV. 293, 47 L.R.A. 546— 


State v. Alta Silver Min. Co., 51 P. 
982, 24 Nev. 230. 

Ohio.—Allen v. Rhodebaugh, Wright 
322. 

S.D.—Aldrich v. Public Opinion Pub. 

Co., 132 N.W. 278, 27 S.D. 589. 

3 C.J. p 1167 note 92. 

90. La.—Gray v. Bird & Son, App., 
12 So.2d 828. 

Miss.—James v. Woods r ’5 So. 106, 65 
Miss. 528. 

Ohio.—Liberal Market, Inc. v. Main- 
Nottingham Inv. Corp., 127 N.E.2d 
50, 97 Ohio App. 464. 

3 C.J. p 1167 note 93. 

91. Cal.—Stackpole v. Hermann, 58 
P. 935, 126 C. 465—Clarke v. Mohr, 
58 P. 176, 125 C. 540. 

92. Cal.—Stackpole v. Hermann, su¬ 
pra—Clarke v. Mohr, 58 P. 176, 125 
C. 540. 

93. Nev.—Paul v. Cragnaz, 59 P. 
857, 00 P. 983, 25 Nev. 293, 47 L.R. 

’ A. 540—State v. Alta Silver Min. 
Co., 51 P. 982, 24 Nev. 230. 

94. * La.^Carter v. JEtna Casualty & 
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Surety Co. of Hartford, Conn., 115 
So. 662, 165 La. 478. 

Ohio.—Liberal Market, Inc. v. Main- 
Nottingham Inv. Corp., 127 N.E.2d 
50, 97 Ohio App. 464. 

95. Tenn.—McCarver v. Jenkins, 2 
Heisk. 629. 

96. La.—Hero v. Fredericks, 10 La. 
App. (Orleans) 296. 

N.M.—Montoya v. Hubbell, 199 P. 
1006, 27 N.M. 273. 

97. Miss.—Coffman v. Davanay, 8 
Miss. 854. 

98. Miss.—Evans v. Sharkey Coun¬ 
ty, 42 So. 173, 1 '89 Miss. 302. 

99^ S.D.—Aldrich v. ^Public /Opinion 
Pub. Co., 132 N/W. 278, 27 S.D. 
589. 

1. Ga.—Chappie v. Tucker, 35 S.E. 
643, 110 Ga. 467. 

2. Tex;—Dial v. Rector, 12 Tex. *99. 

3. Ohio.-L-ip re Assignment of Fair- 
view, £lasis, Co., ,9, Ohio N.P.,N.S., 

157 .^ - ' 1 - 1 ’ / 

3 C.J. P U67 nbte 8—4 C.J. p 569 
| note 82 CcJ. * 
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to the due execution of a bond or undertaking. 4 
An insufficient execution of the bond by appellant 
will not vitiate the bond where he need not be a 
party to the bond. 4 * 5 

A reasonable doubt as to the genuineness of a sig¬ 
nature is ground for refusing to approve the bond 
or undertaking. 5 Where a particular person is 
named as surety in the order granting the appeal, 
he must sign, and if the signature is that of a dif¬ 
ferent person the appeal will be dismissed. 6 The 
principal or sureties need not sign .in the presence 
of the court or officer designated by statute to ap¬ 
prove or receive the bond or undertaking 7 unless 
it is so required by the statute. 8 The appellate court 
will presume that the signatures attached to the bond 
are genuine, 9 and the fact that the bond does not per 
se prove the genuineness of the signatures is no 
ground for dismissal of the appeal. 10 

Bond given by municipality . The governing body 
■of the municipality may delegate to the mayor the 
authority to sign an appeal bond on appeal from 
an action to which the municipal corporation is a 
party, 11 and may also ratify his act in signing; 12 
but in the absence of such authorization by the gov¬ 
erning body the mayor is not authorized to bind 
the municipality by the execution of a bond. 13 Also, 
since it will be presumed that the officers of a mu¬ 
nicipality did their duty and complied with the law, 
a bond signed by the town attorney and approved by 
the auditor will be presumed to be valid, although 
it does not indicate that the town attorney signed 
it with authority from the town trustees. 14 


APPEAL & ERROR § 551 

b. Sufficiency 

General rules as to the sufficiency of signatures in 
bonds apply to appeal bonds. 

The general rules as to what constitutes a sufficient 
signature in a bond apply to appeal bonds. Accord¬ 
ingly, as a rule, the place where the obligors sign 
is immaterial if the character in which they sign and 
an intention to authorize the instrument are ap¬ 
parent. 15 It is sufficient where the obligor signs 
beneath the condition clause instead of beneath the 
penalty clause, 16 and, as in other cases, he may sign 
by making his mark. 17 

It has been held a sufficient execution by the sure¬ 
ties where their names are mentioned in the body 
of the bond and they sign the justification, 18 or 
where they sign an affidavit indorsed on the bond 
describing themselves as sureties, although their 
signatures are not otherwise attached. 19 An appeal 
undertaking signed by a surety, reciting that plain¬ 
tiff has appealed and convenanting that plaintiff will 
pay all damages, etc., is sufficient where signed by 
the surety without describing the signer in the bond 
or in the signature as such surety. 20 

Representative or individual capacity . The in¬ 
strument must be signed in the proper capacity. 21 
Where a personal representative appeals, and the 
condition of the bond recites that he is administra¬ 
tor, and at the end of his signature he adds “Adm’r,” 
the bond is properly executed in his representative 
capacity, and will not be held to be his individual 
bond. 22 On the other hand, the word “cashier,” ap- 


4. Ga—Roberts v. Napier, 55 S.E. 
914, 126 Ga. 693. 

3 C.J. p 1167 note 9. 

4.5 Ind.—Fletcher Trust Co. v. 

Hines, 4 N.E.2d 562, 211 Ind. Ill, 
108 A.L.R. 930. 

5. D.C.—U. S. v. Cox, 14 App.D.C. 
368. 

G. Ill.—Shinkell v. Letcher, 40 III. 
48, 


ty in court will not Justify dismiss¬ 
ing the appeal, where the surety 
swears to the signature. 

La.—U. S. Fidelity & Guaranty Co. v. 
Villere & Bertucci, 1 LaApp. 533. 

10. La.—Gaudet v. Dumoulin, 22 So. 
622, 49 LaAnn. 984. 

11. Mich.—Flint v. Stockdale, 112 N. 
W. 710, 149 Mich. 214. 


17. N.C.—State v. Byrd, 93 N.G 624. 

18. Wash.—Yakima Water, etc., Co. 
v. Hathaway, 51 P. 471, 18 Wash. 
377. 

19. La-—Smith v. Phillips, 122 So. 
126, 168 La. 406—Iowa Cord Tire 
Co. v. Cheape, 111 So. 333, 162 La. 
935. 

3 C.J. p 1168 note 25. 

Signing of aa. affidavit, annexed to 
an appeal bond reciting that the 
signer is worth the amount of the 
bond for which he is bound, consti¬ 
tutes a sufficient acknowledgment 
that the signer is surety. 

La—Iowa Cord Tire Co. v. Cheape, 
supra 

20. Or.—Mays v. Robert Mays* Es¬ 
tate Co., 174 P. 716, 93 Or. 502. 

21. Fla—Savannah, eta, R. Co. v. 
Clark, 2 So. 667, 23 Fla 308. 

Ill.—Beardsley v. Hill, 6LRL 354- 
Wash.—Cook v. Tibbala 40 P. 935, 12 
Wash. 207. 

22. I1L—Beardsley v. Hill, 61 HL 
354* 


7. D.C.—U. S. v. Cox, 14 App.D.C. 
368. 

Ill.—Waldo v. Averett, 2 Ill. 487. 

La.—Littleton v. Pratt, 10 La.Ann. 
487. 

Neb.—State v. Kloke, 110 N.W. 687, 
78 Neb. 133—State v. Clark, 38 N. 
W. 832, 24 Neb. 318. 

•Ohio.—Sutton v. McCoy, Wright 95. 

.8. Ind.—Averil v. Dickerson, 1 

Blackf. 3. . - 

Ky.—Hardin v. Owings, 1 Bibb 214. 
3 C.J. p 1167 note 13. 

9. Miss.—Carmichael v. West ^JFelf- j 

ciana R. Co., 3 Mi?s. 817. j . 

Dissimilarity between signature on 1 

an appeal bond aa£ that of the sure- 


12. Mich.—Flint v. Stockdale, su¬ 
pra 

13. Md.—Baltimore v. Baltimore, 
etc., R. Co., 21 Md. 50. 

14. Ind.—Patterson v. Town of Ft 
Branch, 113 N.E. 319, 62 Ind-App. 
333. 

15. Kan.—Elliott v. Bellevue Gas, 
etc., Co., 107 P. 794, 82 Kaa. 78. 

Neb.—Gage County v. Fulton, 19 N. 
W. 781, 16 Neb. 5. 

Tex.—Taylor . v. State, 16 Tex.App. 
514. 

16. Neb.—Gage County v. Fulton, 19 
N.W. 781, 16 Neb. 5. 

2$9 
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pended to the signature of a surety on an appeal 
bond, is merely descriptio personae, where the con¬ 
dition shows that an individual liability was intended, 
and is sufficient to bind the surety individually. 23 

Where the motion for an appeal is granted and all 
proceedings had in a representative capacity, it has 
been held that the omission of the descriptive word 
may be disregarded. 24 

Execution outside state . Ordinarily a surety com¬ 
pany may execute an undertaking on appeal outside 
the state. 25 

c. By Agent or Attorney 

A duly authorized agent or attorney may execute an 
appeal bond or undertaking on behalf of the obligor. 

A duly authorized agent or attorney may execute 


a bond or undertaking on appeal on behalf of the 
appellant or the sureties, 26 but the instrument must 
be so executed as to be the bond or undertaking of 
appellant, or of the surety, as the case may be, and 
not of the agent. 27 The person assuming to act as 
agent or attorney must be duly authorized to do so, 28 
or his act must be afterward expressly or impliedly 
ratified, which, if sufficient as to form, is equivalent 
to previous authority. 29 It has been held that where 
the agent is without authority, the bond is a nullity 
and not merely a deficient or insufficient instru¬ 
ment. 29 * 5 

At common law, if the instrument is under seal, 
as in the case of a bond, the authority of the agent 
or attorney to execute it must be under seal; 30 or 
it must afterward be ratified, in some jurisdictions, 
under seal, in which case it is valid. 31 


23. Neb.—North up v. Bath rick, 110 
N.W. 685, 78 Neb. 62. 

24. Okl.—In re Ingram’s Guardian¬ 
ship, 243 P. 173, 116 Okl. 51. 

25. S.D.—Thomson v. Meridian Life 
Ins. Co. of Indianapolis, Ind., 153 
N.W. 993, 36 S.D. 175. 

26. Ga.—McCoy v. Sasnett, 49 S.E. 
2d 913, 77 Ga.App. 819—Sasnett v. 
Owen, 26 S.E.2d 640, 69 Ga.App. 
741. 

La.—Cryer v. Cryer, App., 65 So. 2d 
618. 

Pa.—McKeon v. Boudinot, 1 Browne 
150. 

Tex.—Guevara v. Guevara, Civ.App., 
249 S.W. 525. 

3 C.J. p 1168 note 29. 

27. La.—Levison v. Levy, 2 La.App. 
(Orleans) 87. 

3 C.J. p 1168 note 30. 

28. Idaho.—Strickfadden v. Green- 
creek Highway Dist., 260 P. 431, 
44 Idaho 751. 

3 C.J. p 1168 note 31. 

Xn.suxaai.oe agent 

Authority to an agent to solicit in¬ 
surance and transact business does 
not show authority to sign as surety 
to an appeal bond. 

Idaho.—Strickfadden v. Greencreek 
Highway Dist., supra. 

Authority limited as to area 
An appeal bond which was execut¬ 
ed by attorney in fact for surety out¬ 
side city to which power of attorney 
expressly limited his authority to act 
was void for want of a surety and 
gave Supreme Court of Appeals no 
jurisdiction to review case on writ 
of error. 

Va.—Southern Ry. Co. v. Thomas, 30 
S.E.2d 575, 182 Va. 788. 

Authority limited as to fl.-mrvn^ 

A limitation in power of attorney 
authorizing attorney to execute 1 ap¬ 
peal bond in behalf of corporation, 
that liability of corporation ds sure-, 
ty should in no one instance exceed' 


stated sum did not invalidate the 
power of attorney. 

Ga.—Hunter v. Lanier, 39 S.E.2d 79, 
32 Ga.App. 381. 

Limitation merely directory 

Where directors’ resolution au¬ 
thorized resident officers of surety 
company to appoint attorney in fact 
under power of attorney to execute 
bonds but required that nature of 
each bond be stated in power of at¬ 
torney, latter proviso was merely di¬ 
rectory and failure to comply there¬ 
with by resident officers did not void 
appeal bond issued by attorney in 
fact. 

Ga.—Sasnett v. Owen, 26 S.E. 2d 640, 
69 Ga.App. 741. 

Special power 

Where it appeared that power of 
attorney contemplated that attorney 
in fact could issue but one bond for 
surety company, power was "special” 
and it was not essential 'to validity 
of power that a description of na¬ 
ture of bond to be executed be in¬ 
cluded, so as to render void appeal 
bond executed by attorney which 
was not described in power. 

Ga.—Sasnett v. Owen, supra. 

Blank 

Where surety company authorized 
resident officers in particular state to 
execute power of attorney but re¬ 
quired them in power of attorney to 
describe bond to be made by attor¬ 
ney, attorney named in power had 
authority to fill blank space in power 
of attorney with description of ap¬ 
peal bond which he was to make. 

Ga.—Sasnett v. Owen, supra, 

28. Ga,—Booten v. Empire State 
Bank, 67 Ga. 35 8. 

HI.—Bragg v. Fessenden, 11 Ill. 544. 
N.H.—Haydock v. Duncan, 40 N.H. 
45. 

R.I.—Bowen v. Johnson, 24 A 830, 17 
’* 1 R.I.* 77k ■ . " ■ 

3 C.J. p 1169 note* 32. 
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29.5 Ga.—Maddox v. Waldrop, 4 S. 
E.2d 684, 60 Ga.App. 702. 

30. Ga.—Sasnett v. Owen, 26 S.E.2d 
640, 69 Ga-App. 741. 

Ill.—Bragg v. Fessenden, 11 Ill. 544. 
N.H.—Haydock v. Duncan, 40 N.H. 
45. 

N.Y.—Ex parte Brooks, 7 Cow. 428. 
*tl.—Andrews v. Beane, 8 A. 540, 15 
R.I. 451. 

Va—Ness v. Manuel, 46 S.E.2d 331, 
187 Va. 209—Forrest v. Hawkins, 
194 S.E. 721, 169 Va 470. 

3 C.J. p 1169 note 33. 

Liability of attorney 

Fact that attorney who had no 
sealed authority and who signed and 
sealed writ of error bond for his cli¬ 
ent would be personally bound to the 
obligee in bond did not render bond 
executed by attorney sufficient under 
statute, since attorney’s liability 
would not rest upon theory that un¬ 
authorized instrument became the 
bond of the attorney. 

Va.—Forrest v. Hawkins, supra. 

Foreign, power of attorney 
Where appeal bond was given by 
attorney-in-fact for appellant under 
authority of power of attorney exe¬ 
cuted and acknowledged in Italy, it 
was error to dismiss appeal because 
of alleged defect in that power of at¬ 
torney was not under seal, since ex¬ 
trinsic evidence of whether Italian 
law requires that authority to exe¬ 
cute a sealed instrument on behalf 
of another be given under seal would 
be necessary in order to establish in¬ 
validity of power of attorney. 

Vt.—In re Everett’s Estate, 23 A.2d 
202, 112 Vt. 252, 

31. Ill.—Bragg v. Fessenden, 11 I1L 
5 «/ 

N.H.—Haydock v. Duncan, 4D N.H. 

45. ' * -• *» • 

3 C.J. p 1169 notfe 34. 
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In some jurisdictions the authority of the agent 
or attorney should be filed with the officer taking 
the bond ; 32 or the evidence of authorization should 
be produced upon objection made in the lower 
court. 33 It is also held in some jurisdictions that, 
if the authorization of such agent or attorney is 
questioned, it will be presumed by the appellate 
court, where the record does not show the contrary, 
that the court below was satisfied that the agent or 
attorney was properly constituted as such. 34 

Misdescription of an attorney signing the bond 
is not ground for dismissal. 35 

d. By Partnership 

Unless the other partners consent a partner cannot 
bind the partnership by the execution of an appeal bond. 

In accordance with the rule, as stated in Partner¬ 
ship § 148, that one partner, under his general 
authority as such, cannot bind the other on a sealed 
instrument, it is held that a partner cannot bind the 
partnership by the execution of an appeal bond with¬ 
out the consent of the other partners 36 unless such 
authority is expressly conferred by statute. 37 Even 
in the absence of a statute, where a bond is signed 
by one partner in the name of the partnership, it 
will bind all the partners consenting thereto. 38 

Where such bond is approved by the proper offi¬ 
cial it will, in the absence of proof to the contrary, 
be presumed to be so executed as to bind all the 
partners, and where a proceeding is brought or a 
claim is presented in the name of a partnership with¬ 
out objection an appeal bond may properly be given 
in the same name. 39 

It has been held, however, that a firm name signed 
to an appeal bond as surety does not constitute a 
good security if it does not appear who are the 
members so that judgment could be rendered against 
them, 40 and that a bond filed for the purpose of en¬ 


tering an appeal in behalf of the partnership must 
on its face show that appellant’s name was affixed 
thereto by some one duly authorized. 41 

When the body of the bond contains the name of 
the partnership and of each member, and the in¬ 
strument is signed in the firm name by one of the 
partners, both of such partners signing as individuals 
with the sureties, there is a sufficient signature by 
the members. 42 

e. By Corporation 

Where a corporation is an obligor or surety on an 
appeal bond or undertaking, the instrument should be 
executed in the corporate name by the president and 
secretary or other duly authorized agent. 

The execution of an appeal bond by a corporation, 
either as appellant or as surety, is clearly sufficient 
when in the body of the bond it recites that the 
company, by its corporate name, enters into the 
obligation, and the bond is signed by the president 
and secretary and sealed with the corporate seal. 43 
In some jurisdictions, however, it is held that it is 
not necessary that all instruments in writing exe¬ 
cuted by a corporation shall be signed by the presi¬ 
dent under its corporate seal, and this has been held 
to apply to appeal bonds executed by a corporation. 44 
Notwithstanding this rule, the instrument must be 
executed'in the name of the corporation. 45 

Where the name of the corporation is recited 
correctly in the body of the bond and in the cor¬ 
porate seal on the bond, it has been held that a 
clerical error in the signature may be disregarded. 46 

An appeal bond or undertaking executed by a cor¬ 
poration, whether as principal and appellant or as a 
surety thereon, must be executed by an authorized 
officer or agent; 47 and in some jurisdictions the 
bond must show on its face that the person execut¬ 
ing it for the corporation had the necessary au¬ 
thority. 48 As a rule, however, in the absence of 


32. N.Y.—Ez parte Van Hoesen, 4 
Cow. 505. 

3 C.J. p 1169 note 35. 

33. Idaho.—Strickfadden v. Green- 
creek Highway Dist., 260 P. 431, 44 
Idaho 751—Gonzaga University v. 
Masini, 255 P. 413, 44 Idaho 113. 

34. Tex.—Guevara v. Guevara* Civ. 
App., 249 S.W. 525. 

3 C.J. p 1169 note 36. 

35. La.—Bendick v. Scobel, 31 So. 
703, 107 La. 242. 

36. N.Y.—People v. Judges Dutch¬ 
ess County Ct. C. Pl. f 5 Cow. 34. 

Or.—Charman v. McLane, 1 Or. 339. 
Tex.—Buchard v. Cavins, 14 S.W. 
388, 77 Tex. 365. 

37. Ga.—King Hardware Co. v. 
Bowden, 39 S.E. 404, 113 Ga. 924. 


38. Wis.—Kasson v. Brocker, 1 N. 
W. 418, 47 Wis. 79. 

33. Wis.—Kasson v. Brocker, supra 

40. Tex.—Buchard v. Cavins, 14 S. 
W. 388, 77 Tex. 365—Frees v. Bak¬ 
er, 6 S.W. 563. 

3 C.J. p 1169 note 43. 

41. Ga—King Hardware Co. v. 
Bowden, 39 S.E. 404, 113 Ga 924. 

42. Tex.—Hodges Drilling Co. v. 
Tyler, Civ.App., 233 S.W. 548, dis¬ 
missed for want of jurisdiction. 

43. I1L—Keithsburg, etc., R. Co. v. 
Henry, 90 Ill. 255—Bills v. Stan¬ 
ton, 69 Ill. 51. 

3 C.J. p 1169 note 46. 

44. Mo.—Brown Mfg. Co. v. Gilpin, 

| 96 S.W. 669, 120 Mo.App. 130. 
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45. Fla—Savannah, etc., R. Co. v. 
Clark, 2 So. 667, 23 Fla 308. 

N.Y.—’White v. Rintoul, 6 N.Y.Civ. 
Proc. 259, affirmed 51 N.Y.Super 
512. 

46. Idaho.—Bothwell v. Keefer, 20 
P.2d 199, 52 Idaho 737. 

47. ' Ga—King Hardware Co. v. 
Bowden, 39 S.E. 404, 113 Ga 924. 

La—Eichorn v. New Orleans, eta 
Light, etc., Co., 38 So. 526, 114 la 
712, 3 Ann.Cas. 98. 

3 C.J. p 1169 note 49. 

48. Ga—King Hardware Co. v. 
Bowden, 39 S.E. 404, 113 Ga 9 2L 

Appeals within, rule 

(1) The rule requiring the &ower 
of attorney to accompany a certio¬ 
rari bond executed by an attorney in 
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evidence to the contrary, the appellate court will 
presume that the officers executing an appeal bond 
on behalf of a corporation were duly authorized to 
do so, 49 and the corporation or sureties may be es¬ 
topped to deny the officer’s or agent’s authority. 50 

Public corporations . In those jurisdictions where 
it is necessary for certain public corporations to 
give an appeal bond, it is usually required that the 
bond shall be executed in the name of the corpora¬ 
tion by its chief executive officer. 51 

§ 552. Seal 

A seal is essential to a bond on appeal unless dis¬ 
pensed with by statute; but a seal is not essential to 
an undertaking or appeal. 

The undertaking on appeal need not be under seal, 
when it is not so required by the statute, as under 
a statute merely requiring appellant to give an “un¬ 
dertaking” 52 or “security for the appeal,” or for 
costs; 53 and in some jurisdictions it has been so 
held under a statute in terms requiring a “bond.” 54 
As a general rule, however, when the statute re¬ 
quires that a “bond” be given as security for an ap¬ 
peal, it is construed to mean that the instrument 
must be under seal, an instrument not under seal 
not being, properly speaking, a bond; and, if it is 
given without a seal or its legal equivalent, it is de¬ 
fective as a statutory obligation. 55 

The general rules as to what constitutes a seal 
and what is a sufficient sealing of an instrument ap¬ 
ply to appeal bonds. 56 


§ 553. Revenue Stamp 

The necessity for internal revenue stamps on ap¬ 
peal bonds is discussed in Internal Revenue §§ 546- 
549. 

§ 554. Attestation or Acknowledgment 

Unless such requirement is imposed by statute an 
appeal bond or undertaking need not be attested or ac¬ 
knowledged. 

An appeal bond or undertaking need not be ac¬ 
knowledged, 57 attested, 58 or proved 59 unless a stat¬ 
ute or a judge in the exercise of a discretionary pow¬ 
er vested in him so requires. A failure to comply 
with such statutory requirement is an irregularity 
which the court may permit to be rectified. 60 

g. Approval 

§ 555. Necessity 

The failure to have the appeal bond or undertaking 
approved as required by statute may render the instru¬ 
ment a nullity. 

Approval of the appeal bond or undertaking by 
the proper person and in the prescribed manner when 
required by statute or valid rule of court is one 
of the prerequisites for perfecting the appeal, and 
noncompliance with the statute or rule will be 
ground for dismissal 61 unless it may be and is 
waived, as considered infra § 572, or cured by 
amendment or by the giving of a new bond or under¬ 


fact where the' surety la a corpora¬ 
tion is not. applicable to appeals gen¬ 
erally or appeals from the court of 
ordinary. 

6a.—Hunter v, Lanier, 39 SJEL2d 79, 
74 GaApp. 177. 

(2) Appeal is subject to dismissal 
where purported surety on bond is 
corporation and its signature is 
made by one purporting to act as 
attorney in fact, unless bond is ac¬ 
companied by power of attorney 
showing authority of one purporting 
to act for corporation. 

Ga.—Sabin Robbins Paper Co. v. 
Wilson, 27 S.E.2d 254, 70 Ga.App. 
42. ‘ 

Signature by agent held sufficient 
Idaho.—Bothwell v. Keefer, 20 P.2d 
199, 52 Idaho 737. 

49. Cal.—Gutzeil v. Pennie, 30 P.* 
835, 95 C. 593. 

Ill.—Keithsburg, etc., R. Co. w. Hen¬ 
ry, 90 HI. 255. 

50. Colo.—Byers v. Gilmore, 50 P. 

370,' 10 CoioApp. 79. u 1 r ' 1 

' i"*; 1 'a v v f j • . 
51.. m.—Partridge y. Snyder; ’73 HI. 

- 519T-Oardiier , v. Chamberebnrgh, 

; 19111, 9)9. . 


[ » Appanooce v. Kneff, 2 Ill.App. ] 
583. 

3 C. J. p 1170 note 53. 

52.' N.Y.—Doolittle v. Dininny, 31 
N.Y. 350—Thompson v. Blanchard, 

3 N.Y. 335., 

Ohio.—Ffsher v. Trevor, 8 Ohio Dec. 

{Reprint) 4 408, 7 Cinc.L.Bul. 322. 
Wis.—Ladegaard v. .Connell, 281 N. 

W. 656, 229 Wis. 36. 

,53. Ga*—Hogg v. Mobley, 8 Ga. 256. 

3 C.J. p 1170 note 55. 

54, Tex.—Foster, t v. Champlin, 29 
Tex. 22. 

3 C.J. p 1170 note 56. 

55. Ili—Steele v. Love joy, 17 N.E. 

711, 125 I1L 352. / 

Vt.—In re Everett’s Estate, 4 lJ 2& A.2d 
202, 112 Vt. 252i 

Wis.—Ladegaard ‘ v. Connell, 281 N. 

' W. 656, 229 Wis. 36. 

3 C.J. p 1170 npte 57. '. . 

A. purported joint and several 
bond,^properly signed and sealed by 
individual petitioner t&p writ ofc er^' 
ror and signed by corporation join¬ 
ing in petition, was bond of corpo¬ 
ration, as well as su’ch individual; 
even though corporation's r seal wa^ 
l,not affixed .thereto, where bond £how- 


ed on its face that it was executed 
for benefit of both petitioners. 

Va.—Brickell v. Shawn, 9 S.E.2d 330, 
175 Va. 373. 

56. Cal.—Canfield v. Bates, 13 C. 
606. 

3 C.J. p 1170 note 58. 

57. Md.—Ringgold’s Case, 1 Bland 
5. 

W.Va.—Jacobs v. Williams, 67 S.E. 
1113, 67 W.Va. 377. 

58. Ga.—Nisbet v. Lawson, 1 Ga. 
275. 

59. N.Y.—Beach v. .Southworth, .6 
Barb. 173, 1 Code Rep. 99. 

3 C.J. p 1171 note 67. 

In Pennsylvania 

(1) A recognizance may be taken 
before the commissioner of bail in 
the supreme court. 

Pa.—Jones v. Badger, 5 Binn. 461. 

(2) it may also be taken before a 
deputy prothonotary. 

Pa.—bavfeoh' v. Clifford, 3 Fa.Co. 

452. • 

60. - .N.Y.—Beach v. Southworth, 6 

Barb. 173, 1 Code Rep. 99. - 

6L Ipd.—Coxe Bros. & Co. v. Foley, 
107 ,N,E, 85, 58 InOApp. 584. 
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taking as discussed infra § 567. No approval by 
the trial court or by the officer taking the bond or 
undertaking is necessary, however, unless required 
by statute or rule of court. 62 

The scope of the approval—what may or must be 
approved—depends, of course, upon the terms of 
the statute or rule of court by which it is required. 63 
It may include the appeal bond as a -whole, 64 but 
ordinarily it is confined to the amount for which 
the appeal bond or undertaking is taken 65 or to the 
sufficiency of the sureties. 66 It has, however, been 
held to include the conditions of the appeal bond or 
undertaking, 67 and even the genuineness of the sig¬ 
natures on the appeal bond. 68 

Where an approval of the sureties is required, the 
fact that they have made an affidavit of qualification 
does not do away with the necessity of an approval; 
and the person whose duty it is to approve, if he 
doubts their responsibility, must, notwithstanding the 
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affidavit, examine them on oath as to the particulars 
of their property. 69 

§ 556. By Whom 

The appeal bond or undertaking must be approved 
by the court or officer designated by statute. 

The appeal bond or undertaking, to be sufficient, 
must be approved by the court, judge, or officer des¬ 
ignated by the Iaw T , generally either by the trial 
court or the judge or chancellor, or by the clerk of 
the court, etc., 70 but sometimes by a court commis¬ 
sioner, 71 by a register in chancery, 72 municipal of¬ 
ficers on appeals by certain county or in particular 
cases, 73 or by the appellate court or a judge there¬ 
of. 74 

As a rule, such statutes vest in the court or officer 
designated to approve the bond a judicial, not a 
ministerial, power, 75 and therefore it cannot be dele¬ 
gated to any authority other than that named in the 
statute, 76 although where the bond is to be approved 


Nev.—Mazade v. Justice's Court of 
Goldfield Tp. f Esmeralda County, 
172 P. 378, 41 Nev. 481—Shute v. 
Big Meadow Inv. Co. f 170 P. 1049, 
41 Nev. 361. 

Tex.—Horton v. Stone, Civ.App., 268 
S.W.2d 247—Pinkston v. Victoria 
Bank & Trust Co., Civ.App„ 210 
S.W.2d 612. 

3 C.J. p 1172 note 83—4 C.J. p 569 
note 82 [a] (2). 

62. Ga.—Hays v. Eubanks, 54 S.E. 
174, 125 Ga. 349—Dieter v. Rags¬ 
dale, 47 S.E. 942, 120 Ga. 417— 
Chappie v. Tucker, 35 S.E. 643, 110 
Ga. 467—National Furniture Co. v. 
Edwards, 31 S.E. 161, 105 Ga. 240. 

La.—Littleton v. Pratt, 10 La.Ann. 
487. 

Wash.—State v. Armstrong, 31 P. 

427, 5 Wash. 123. 

3 C.J. p 1172 note 86. 

63. Ill.—Illinois Cent. R. Co. v. 

Johnson, 40 Ill. 35. 

64. Miss.—Porter v. Grisham, 4 

Miss. 76. 

3 C.J. p 1172 note 88. 

65. Ill.—Bowlesville Min. & Mfg. 

Co. v. Pulling, 89 Ill. 58. 

Me.—In re Bartlett. 19 A. 170, 82 
Me. 210. * * 

Mi eh.—McNamara v. Kent Probate 
Judge, 117 N.W. 554, 154 Mich. 201. 
Mo.—State v. DHlon; 11 S.W. 255, 98 
Mo. 90. .. . 

68. Neb.—Chase v. Omaha I* & T. 

Co., 76 ! N.W. 895, 56 Neb. 358. 

3 C.J. p 1172 note 90i 

67. Ill.—Bowlesville Mih., etc., Co. 
v. Pulling, 89 Ill. 68. 

68. , D.C.—U. „S. v, Cox, 14 App.ji.C, 

36$f. ’ ' ' ‘. f .V . 
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70. Ala.—Downs v. Norris, 26 So. 2d 
418, 32 Ala.App. 381. 

Cal.—Petersen v. Lyders, 25 P.2d 
993, 134 C.A. 552. 

Del.—Cutrona v. City of Wilmington, 
125 A. 417, 14 Del.Ch. 262. 

Ill.—Utterback v. Estill, 224 Ill.App. 
151—Dobrinsky v. Boylan, 222 Ill. 
App. 494—Mertz v. Mehlhop, 117 Ill. 
App. 77. 

Ind.—Butler v. Collins, 199 N.E. 254, 
210 Ind. 38. 

Zonker v. Zonker, 4 N.E.2d 593, 
102 Ind.App. 631. 

Ky.— Corpus Juris Secundum cited in 
Hall’s Ex’rs v. Robinson, 165 SAV. 
2d 163, 165, 291 Ky. 631. 

Ohio.—Liberal Market, Inc. v. Main- 
Nottingham Inv. Corp., 127 N.E.2d 
50, 97 Ohio App. 464. 

Pa.—Locher’s Estate, 16 Pa»DIst. 787. 
3 C.J. p 1172 note 95. 

Clerk 

A statute providing for appeals 
from interlocutory orders appointing 
a receiver is not unconstitutional be¬ 
cause it authorizes the clerk to ap¬ 
prove appeal bonds. 

Ill.—Bagdonas v. Liberty Land & In¬ 
vestment Co., 140 N.E. 49, 309 Ill. 
103. 

' Where a special judge was appoint¬ 
ed on change of venue from the reg¬ 
ular judge, and the judgment was 
rendered by the regular judge, an ap¬ 
peal bond presented to and approved 
by the regular judge rather than the 
special, judge was invalid. 

Ind.—Sutler v. Collins, 199 NJE3, 254, 
210 Ind. 38. 

Nonresident surety 
, Where the court fixed the amount 
of the bond, and ordered that the 
surety was to be approved by the 
(Clerk, of the court, the order was 

273. 


equivalent to an order authorizing 
approval of a resident surety, and 
gave no authority to the clerk to ap¬ 
prove a nonresident surety. 

Ill.—People v. May, 198 Ill.App. 625, 
affirmed 114 N.E. 685, 276 Ill. 332. 
7L Mich.—Emerson v. Atwater, 5 
Mich. 34. 

3 C.J. p 1173 note 96—15 C.J. p 682 
note 17 [b]. 

72. Ala,—Rush v. Newsom Exter¬ 
minators, 75 So.2d 112, 261 Ala. 610 
—Ex parte Planters', etc., Mut. 
Ins. Co., 50 Ala. 390. 

73. Iowa.—Sturges v. Vail, 104 N.W. 
366, 127 Iowa 705. 

3 C.J. p 1173 note 99. 

74. Mich.—Richardson v. Richard¬ 
son, 46 N.W. 670, 82 Mich. 305— 
Emerson v. Atwater, 5 Mich. 34. 

Tex.—Black v. Claiborne, 75 S.W. 40, 
32 Civ.App. 581. 

Va.—Anderson v. Anderson, 2 Call 
198, 6 Va. 198. 

75. Kan.—Trego County v. Cross, 79 
P. 1084, 71 Kan. 151. 

Tex.—Pinkston v. Victoria Bank & 
Trust Co., Civ.App., 210 S.W.2d 612. 
3 C.J. p 1173 note 2. 

Discretionary power 

Approval of bond is one of discre¬ 
tionary powers of court. 

Vt.—Ricci v. Bove's Estate, 75 A.2d 
682, 116 Vt. 335. 

76. Ky.—Cox v. Allen, 222 S.W. 932. 
188 Ky. 598. 

3 C.J. p 1173 note 3. 

Deputy or substitute 

One illegally attempted to be ap¬ 
pointed a regular deputy or substitute 
county judge, by a county judge who 
was neither absent from the county 
nor from any cause unable to attend 
to the duties of his„ office or to dis- 
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by the clerk it may be approved by his deputy. 77 

Where the statute vests in the clerk the power to 
approve the appeal bond, the court or judge has no 
power to review his action or to entertain a mo¬ 
tion to set aside or expunge his approval; 78 but 
where a statute required a bond to be approved by 
the clerk, and it was approved by the court, it was 
"held that this did not deprive the appellate court 
of jurisdiction to entertain the appeal. 79 When a 
bond which requires the approval of the judge has 
been properly approved by him, the fact that the 
clerk assumes to approve the same by his indorse¬ 
ment does not affect its validity. 80 

§ 557. Proceedings for, and Time and Man¬ 
ner of, Approval 

The proceedings for, and time and manner of, ap¬ 
proval of appeal bonds or undertakings should comply 
with the statutes and rules of court. 


In the absence of a statute or court rule requiring 
that the approval of an appeal bond or undertaking, 
or of the sureties thereon, shall be made in some 
prescribed form or mode, the approval need not be 
in explicit terms, but may be inferred from the facts 
of the transaction. 81 As a general rule, however, 
statutory directions and rules of court as to the mode 
or form of approval must be followed, 82 although 
mere irregularities and immaterial departures from 
the statute or rule will not render the approval in¬ 
sufficient. 83 

Time of approval. The bond or undertaking must 
be approved, where so required by the statute, order 
of appeal, or rule of court, at or before the time of 
filing the same, at or before the time of appealing, 
during the term, or at or within such other time, if 
any, as is prescribed by the statute, order, or rule. 84 
A substantial compliance with the statute, however, 


charge the particular duty, could not 
approve or accept an appeal bond in 
the place of the county judge, and a 
bond accepted or approved by him 
would be ineffective for any pur¬ 
pose. 

Ky.—Cox v. Allen, supra. 

V7. Colo.—Colburn v. Seymour, 68 
P. 219, 29 Colo. 292. 

Ga.—Graves v. Warner, 26 Ga. 620. 
Md.—Harris v. Regester, 16 A. 386, 
70 Md. 109. 

3 C.J. p 1174 note 5. 

78. Cal.—Boyer v. San Francisco 
Super. Ct., 42 P. 892, 110 C. 401. 

Tex.—Hill v. Halliburton, 73 S.W. 21, 
32 Civ.App. 21. 

3 C.J. p 1174 note 6. 

79. Ark.—Nemier v. Bramlett, 14 6 S. 
W. 486, 103 Ark. 209. 

80. Ky.—Schofman v. Ashland Fi¬ 
nance Co., 38 S.W.2d 250, 238 Ky. 
395. 

3 C.J. p 1174 note 8. 

81. Ill.—Weinebrod v. Rohdenburg, 
175 N.E. 379, 343 Ill. 318. 

3 C.J. p 1174 note 9. 

Approval need not he formal or in 
writing 

Ala.—Baker v. Denniston-Boykin Co., 
17 So.2d 148, 245 Ala. 407. 
indorsement 

An appeal bond presented within 
time to the chancellor signing and 
indorsing the bond ‘‘approved’* and 
filed within time is sufficiently ap¬ 
proved by the court without formal 
order of approval. 

111.—Weinebrod v. Rohdenburg, 175 
N.E. 379, 343 Ill. 318. 

Acceptance of cash operates as ap¬ 
proval of a cash bond. 

Ariz.—Peters v. Berryman, 245 P. 
282, 30 Ariz. 120. 

32. Colo.—Chicago State Bank v. 
Plummer, 102 P. 1082, 46 Colo. 71. 


Mo.—Monett Bank v. Moulder, 53 
Mo.App. 535. 

Mont.—Murphy v. Northern Pac. R. 
Co., 57 P. 278, 22 Mont. 577. 

83. Tex.—Burdett v. Marshall, 3 
Tex. 24. 

3 C.J. p 1174 note 11. 

84. Ill.—Newport v. McPherson, 198 
Ill.App. 262. See Mioduszewski v. 
Spoganitz, 205 Ill.App. 331. 

Ind.—Walter v. Swank, App., 158 N. 
E. 519—Equitable Surety Co. v. 
Taylor, 121 N.E. 283, 71 Ind.App. 
382. 

3 C.J. p 1174 note 12. 

Term-time appeal 

(1) As stated supra § 502, the dis¬ 
tinction which formerly prevailed in 
Indiana as between term-time and 
vacation appeals has been substan¬ 
tially abolished. 

(2) In order to perfect a term- 
time appeal, the bond must be filed 
and the sureties thereon approved 
during the term at which the appeal 
is taken or the penalty of the bond 
and the time allowed for filing it 
must be fixed and the sureties named 
and approved by the court during 
the term and the bond must be filed 
within the time fixed. 

Ind.—Lock Joint Tube Co. v. Citi¬ 
zens Trust & Sav. Bank of South 
Bend, 31 N.E.2d 989, 218 Ind. 162. 

McClara v. Snow, 22 N.E.2d 900, 
108 Ind.App. 310—Gentry v. Ragan, 
13 N.E.2d 872, 105 Ind.App. 168— 
McCloud v. Truax, 11 N.E.2d 517, 
104 Ind.App. 383—Reitzel v. Camp¬ 
bell, 5 N.E.2d 148, 103 Ind.App. 650 
—Maune v. Miller & Co., 130 N.E. 
879, 75 Ind.App. 481. 

(3) To have a term time appeal, 
the penalty and surety of appeal 
bond must be fixed and the bond ap¬ 
proved at the term of the trial court 
at which final judgment was render¬ 
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ed, and filing and approving of the 
bond after such term, but within the 
time allowed by the court, does not 
cure the omission. 

Ind.—Rohrbaugh v. Leas, 114 N.E. 

762, 63 Ind.App. 544. 

(4) Accordingly, an appeal cannot 
be perfected as a term time appeal, 
where the sureties on the bond were 
not named or approved by the court 
at the term at which judgment was. 
rendered. 

Ind.—Tague v. Friendship State 

Bank, 5 N.E.2d 666, 103 Ind.App. 

138—Straber v. Schmaltz, 4 N.E.2d 

593, 102 Ind.App. 629—Schultze v. 

Maley, 105 N.E. 942, 56 Ind.App. 

586. 

(5) Where the court made an or¬ 
der during the term at which judg¬ 
ment was rendered granting an ap¬ 
peal upon the filing of a bond with¬ 
in thirty days from date, in a speci¬ 
fied sum, with a designated surety 
“subject to the approval of the 
court,** appellant by filing a bond 
within such thirty days but after 
termination of term failed to perfect 
the appeal, such order not constitut¬ 
ing approval of the bond. 

Ind.—Equitable Surety Co. v. Taylor, 

121 N.E. 283, 71 Ind.App. 382. 

(6) A statement by the trial court 
at time of overruling motion for new 
trial that appeal bond had thereto¬ 
fore been filed and approved, togeth¬ 
er with fact that transcript was not" 
filed with clerk within sixty days 
after appeal bond was filed, where 
no extension of time to file tran¬ 
script was granted, was not sufficient 
compliance with statute defining 
time and manner of perfecting term 
time appeal. 

Ind.—Gentry v. Ragan, 13 N.E.2d 872, 

105 Ind.App. 168. 
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is sufficient, 85 and it has been held that a bond is not 
insufficient because approved before the date of 
taking the appeal, 86 or even before the judgment ap¬ 
pealed from was rendered. 87 

When the duty rests upon the obligor to present 
the bond for approval, the filing of the same without 
approval in the time allowed has no effect; 88 but 
when no duty, other than filing the same for ap¬ 
proval, rests with the obligor, he cannot be charged 
with the failure of the court or officer to act upon the 
bond timely filed. 89 However, it has been held that 
it is essential to the jurisdiction of the appellate 
court that the bond be presented for approval within 
the time limited. 89 - 5 If the time within which an 
appeal bond or undertaking must be presented for 
approval is fixed by the court or judge it may be 
waived. 90 

Notice. While notice to appellee may be proper 
in particular cases, in the discretion of the justice 
called upon to approve the bond, it is not a condition 
precedent, the nonobservance of which will nullify 
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the bond. 91 On the other hand, it has been held that 
the court cannot disapprove an appeal bond of its 
own motion without notice to appellant. 92 

Approval or disapproval , proof , and sufficiency 
of evidence. The bond or undertaking offered by 
counsel may and generally should be approved with¬ 
out requiring affirmative proof of its execution or 
of the sufficiency of the surety, where it is good 
upon its face, the court or officer is satisfied of 
the sufficiency of the surety, and there is nothing to 
cast a reasonable doubt upon the genuineness of the 
signatures. 93 However, if doubt is raised by facts 
and circumstances observed by or made known to 
the judge or officer, it is his duty, as well as his 
right, to make inquiry and require proof in support 
of the bond or undertaking, and of the sufficiency of 
the sureties, 94 and it has been held that any action 
founded upon such inquiry involves an exercise of 
discretion which cannot be controlled by manda¬ 
mus. 95 Before approving he must be satisfied that 
the bond or undertaking is both in proper form and 
sufficient as to sureties. 96 


(7) On appeal by residuary benefi¬ 
ciary from judgment awarding fees 
to executor and his attorney, appeal 
bond of five hundred dollars, which 
was filed and accepted by clerk at 
term succeeding that in which bene¬ 
ficiary’s motion for new trial was 
overruled and within thirty days 
thereafter, was timely. 

Ind.—Butler University v. Danner, 
50 N.E.2d 928, 114 IndApp. 236, 
rehearing denied 51 N.E.2d 487, 114 
Ind.App. 236. 

(8) In all term-time appeals, bond 
must be filed within the time desig¬ 
nated by court, and where no bond 
is filed, appeal must be considered a 
“vacation appeal” and statutory no¬ 
tice must be given. 

Ind.—Lock Joint Tube Co. v. Citi¬ 
zens Trust & Sav. Bank of South 
Bend, 31 N.E.2d 989, 218 Ind. 162. 
Specification of time in order 
An appeal will not be dismissed 
on the grounds that, on overruling of 
appellant’s motion for new trial, no 
time was fixed by the trial court in 
which to file an appeal bond, and 
that no surety was named or indi¬ 
cated by the court at that time, where 
the record shows that, when the mo¬ 
tion for new trial was overruled, ap¬ 
pellant reserved an exception, and 
prayed and was granted an appeal, 
and that, on a later day in the same 
term, the court approved and filed an 
appeal bond tendered by appellant. 
Ind.—King Piano Co. v. Brant, 123 N. 
E. 727, 70 Ind.App. 643. 

Time of filing. 

An undertaking not filed within five 
days after the filing of notice of tap- 
peal by statute prevents a review of 


the case unless such undertaking is 
actually approved by a majority of 
the justices of the supreme court be¬ 
fore a hearing on motion by the re¬ 
spondent to dismiss. 

Nev.—Shute v. Big Meadow Inv. Co., 
170 P. 1049, 41 Nev. 361. 

85. Ill.—Nye v. Nye, 94 N.E.2d 909, 
342 Ill.App. 11. 

Wis.—Perkins v. Shadbolt, 44 Wis. 
574. 

86. Wash.—Debenture Corp. v. War¬ 
ren, 37 P. 451, 9 Wash. 312. 

87. Miss.—James v. Woods, 5 So. 
106, 65 Miss. 528. 

88. Ill.—Newport v. McPherson, 198 
Ill.App. 262. 

Ind.—W. C. Hall Milling Co. v. Hew- 
es, 105 N.E. 241, 57 Ind.App. 381. 
Kan.—Anderson v. Haslett, 106 P. 
296, 81 Kan. 532. 

89. Ala.—General Assembly of Col¬ 
ored Cumberland Presbyterian 
Church, U.S.A. v. Patterson, 53 So. 
2d 621, 256 Ala. 50—Baker v. Den- 
niston-Boykin Co., 17 So. 2d 148, 
245 Ala. 407—Thompson v. Mene- 
fee, 118 So. 587, 218 Ala. 332. 

Kan.—Anderson v. Haslett, 106 P. 
296, 81 Kan. 532. 

Va,—Hurley v. Bennett, 176 S.E. 171, 
163 Va, 241. 

Approval nunc pro tune 

An appeal would not be dismissed | 
on ground that appeal bond, although 
filed in apt time, was approved by 
nunc pro tunc order after the expira¬ 
tion of thirty days from the entry 
of final order, where notice of appeal 
was timely filed, and no injury re¬ 
sulted, since the filing of notice of 
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appeal is the only jurisdictional step 
required by the Civil Practice Act. 

Ill.—Elston Fuel Corp. v. Diamond 
Coal Co., 31 N.E.2d 427, 30S Ill.App. 
325. 

89.5 Ala,—Baker v. Denniston-Boy- 
kin Co., 17 So.2d 148, 245 Ala. 407. 

90. Ill.—Winona Paper Co. v. Kala¬ 
mazoo First Nat. Bank, 33 Ill.App. 
630. 

3 C.J. p 1175 note 17. 

91. D.C.— Alfred Richards Brick Co. 
v. Roth we 11, 18 App.D.C. 516. 

92. Wash.—State v. Pierce County 
Super. Ct., 42 P. 123, 12 Wash. 677. 

93. D.C.—IT. S. v. Cox, 14 App.D.C. 
368. 

La.—State v. Buchanan, 13 La. 574. 
Md.—Ringgold’s Case, 1 Bland 5. 

N.Y.—Van Slyke v. Schmeck, 10 
Paige 301. 

94. Ill.—People v. May, 198 Ill.App. 
625, affirmed 114 N.E. 685, 276 Ill. 
332. 

3 C.J. p 1175 note 21. 

Residence of surety 

It is the duty of the clerk, when 
approving a bond, to ascertain wheth¬ 
er the surety is a resident of the 
state. 

Ill.—People v. May, supra, 

95. D.C.—U. S. v. Cox, 14 App.D.C. 
368. 

Mo.—Hagerty v. Lierly, 83 S.W. 542_ 
109 Mo.App. 631. 

96. N.Y.—In re Patullo, Tu.ck.Surr.. 
106. 

N.D.—Eldridge v. Knight. 93 N.W„ 
860, 11 N.D. 552. 

3 C. J. p 1175 note 23. 
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§§ 557-559 APPEAL & ERROR 

The fact as to whether or not a surety has prop¬ 
erty such as will warrant the court in finding that 
he is sufficiently responsible to be approved as such 
surety is peculiarly within his own knowledge, and 
for that reason the court should not require a very 
full showing on the part of one moving against a 
bond in order that it should be held to establish a 
prima facie case, and thus cast the burden of show¬ 
ing that he is responsible upon the surety. 97 

§ 558. Presumption of Approval, and Cer¬ 
tificate, Indorsement, or Order 

Approval will be presumed where the bond is re¬ 
ceived and filed without objection by the officer desig¬ 
nated to approve it; approval need not be evidenced by 
a certificate or an indorsement on the bond. 

An indorsement on the bond or a certificate or 
order is the usual form of evidencing the approval 
of an appeal bond or undertaking. 98 Under some 
statutes such a certificate, indorsement, or order of 
approval appearing on the record has been held to 
be essential. 99 Generally, however, it is held that 
the approval required by the statute need not he evi¬ 
denced by a certificate or an indorsement on the 
bond or undertaking; and, where the bond or under¬ 
taking is received and filed without objection by 
the official designated to approve it, his approval 
will be presumed. 1 The record, however, must show 
acts raising a presumption of approval where ap¬ 
proval is essential. 2 

By whom made. It has been held that, in cases 
where the approval of an appeal bond or undertak¬ 


ing must be by a judge, the indorsement of the 
approval on such bond or undertaking may be by 
the clerk, as it is a mere clerical act. 3 There is au¬ 
thority, however, to the contrary. 4 

When made . It has been held that the approval 
of the surety, while a judicial act, need not be in¬ 
dorsed within any particular time. 5 Moreover, even 
where a written indorsement is deemed essential, 
it has been held that it may be supplied nunc pro 
tunc. 6 

Form and contents . The certificate or indorse¬ 
ment of approval is sufficient if it shows the fact 
of approval and need not follow any particular 
form 7 provided it meets the requirements of the 
statute. 8 It has been held, on the other hand, that 
a certificate of the approval of sureties should spe¬ 
cifically show that they possess the qualifications re¬ 
quired of sureties 9 unless the affidavits of qualifica¬ 
tions or justification by the sureties are indorsed up¬ 
on and filed with the bond and certificate of ap¬ 
proval, and show the proper qualifications. 10 

The date of the approval should appear properly 
in the certificate or indorsement of approval; but a 
clerical mistake as to the date of the approval does 
not affect the validity of the bond 11 or prevent the 
actual date of the approval from being shown by 
parol evidence. 12 

§ 559. Effect of Approval, and Review 
Thereof 

Ordinarily the appellate court will not review the 
approval of an appeal bond. 


97. Wash.—Kirby v. Collins, 32 P. 
769, 5 Wash. 682. 

98. Mass.—Parke v. Mabee, 57 N.E. 
380, 176 Mass. 236. 

Mont.—Murphy v. Northern Pac. R. 

Co., 57 P. 278, 22 Mont. 577. 

Tex.—Black v. Claiborne, 75 S.W. 40, 
32 Civ.App. 581. 

99* Or.—Corbin v. Preston, 212 P. 

541, 109 Or. 230. 

3 C.J. p 1175 note 26. 

While indorsement on the bond is 
•customary, an order of allowance of 
the bond appearing: in the record is 
sufficient proof of allowance. 

Or.—Corbin v. Preston, supra. 

1. Ky.—Corpus Juris Secundum cit¬ 
ed in Hall’s Ex’rs v. Robinson, 165 
S.W.2d 163, 166, 291 Ky. 631. 
Monarch v. Craig, 7 Ky.Op. 146. 
Tex.—Burdett v. Marshall, 3 Tex. 24, 
3 C.J. p 1175 note" 27. 

failure of clerk to attest bond will 
not preclude the right of a party to 
prosecute an appeal when he has 
done all that the law requires. 

Ky.—Monarch v. Craig; 7 Ky.Op. 146. 


Entry of approval a clerical act 
The entry upon the bond of approv¬ 
al is not a judicial, but a mere cleri¬ 
cal act. It is not of the essence of 
the obligation, and its omission could 
not vitiate the bond or affect its va¬ 
lidity. 

Tex.—Burdett v. Marshall, 3 Tex. 24. 

2. Ky.— Corpus Juris Secundum cit¬ 
ed in Hall’s Ex’rs v. Robinson, 165 
S.W.2d 163, 166, 291 Ky. 631. 

N.D.—Braithwaite v. Jordan, 65 N.W. 

701, 5 N.D. 196, 31 L.R.A. 238. 

3 C.J. p 1176 note 28. 

Record held to show approval of 
bond 

Tenn.—First National Bank of South 
Pittsburg v. Jones, 6 Tenn.App. 
408. 

3. Mass.—Parke v. Mabee, 57 N.E. 

355, 176 Mass. 2&6. 1 

Tex.—Evans v. Pigg, 28 Tex. 586— 
Burdett v. Marshall, 3 Tex. 24. 

4. Colo.—Chicago State ,Bank v. 
Plummer, 102 P. 1082, 4,6 Colo. 71. 

5. N.Y.—People v. Judges Dutchess 
County Ct. C. PI., 7 Cow. 487. 


6. Tex.—Muller v. Humphreys, Tex. 
App., 14 S.W. 1068. 

7. Mass.—Parke v. Mabee, 57 N.E. 
355, 176 Mass. 236. 

3 C-J- P 1176 note 33. 

8. Mont.—Murphy v. Northern Pac. 
R. Co., 57 P. 278, 22 Mont. 577. 

9. N.Y.—Eldridge v. Howell, 4 Paige 
457. 

10. N.Y.—Coithe v. Crane, 1 Barb. 
Ch. 21. 

11. Mich.—King v. Ingham Cir. 
Judge, 37 N.W. 50, 69 Mich. 84. 

Tex.—Bass v. James, 18 S.W. 336, 83 
$ex. 110. 

i 

12. Ind.—McCrory v. Anderson, 2 N. 
E. 211, 103 Ind. 12—McCloskey v. 
Indianapolis Mfrs.*, etc., Union, 87 
Ind. 20—Miller v. O’Reilly, 84 Ind. 
168. 

Simpson v. Minor, 1 Blackf. 229 
—Woodbura y, Fleming, 1 Blackf. 
4. 

Ohio.—Robinson v. Chadwick; 22 Ohio 
St.-527. • - - 

3 C.J: p 1176? note 39. 
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The approval of an appeal bond, whether made ex 
parte or on notice, by the trial judge or clerk is 
ordinarily conclusive on the appellate court 13 un¬ 
less fraud in misrepresenting the pecuniary condi¬ 
tion of the sureties 14 or a material change therein 
or in the circumstances of the case or parties or in 
the pecuniary condition of the sureties arising since 
the approval 15 can be shown. 

The officer charged with the duty of approving and 
accepting an appeal bond stands in the place of the 
obligee, and notice to him of any matter affecting the 
validity of the bond is notice to the obligee. 16 

Review of approval . It has already been seen 
that the approval of an appeal bond or undertaking 
is ordinarily conclusive, although sometimes subject 
to review, particularly where so provided by stat¬ 
ute. 17 As a rule, unless objections are made in the 
trial court to the approval of an appeal bond or un¬ 
dertaking, there can be no review of the approval. 18 

§ 560. Withdrawal or Vacation of Approval 

The court or official approving the bond may with¬ 
draw such approval during the term in which it was 
*given. 

h. Delivery, Filing, i 

§ 562. Delivery and Filing 

Filing of the bond or undertaking is in general a 
.statutory equivalent of delivery. 

The “filing” of a bond is the act of the obligor in 
■surrendering the instrument to the clerk of court or 
•other proper official to take effect as a bond; it is 
.a statutory substitute for delivery. 23 It seems that 
the filing of the bond by a person other than appel¬ 
lant may be ratified by him. 24 


APPEAL & ERROR §§ 559-563 

The approval of a bond or undertaking may be 
withdrawn and the order vacated during the term 
at which it was entered under the familiar rule that 
during the term the court has full power and con¬ 
trol over its order and judgments, and that they 
may be modified or set aside upon a proper show¬ 
ing, as justice may require. 19 However, it has been 
held that a county judge has no authority to elimi¬ 
nate from the files an appeal undertaking which he 
has approved because it was improperly signed by 
a practicing attorney, the undertaking not being void 
for this reason. 20 Delay in moving for the with¬ 
drawal of approval and the vacation of the order 
may be ground for denying the motion. 21 

§561. Remedy on Refusal to Approve 

The refusal of the lower court to approve the appeal 
bond or undertaking is subject to appellate review. 

The refusal of the lower court to approve the 
appeal bond or undertaking is subject to appellate 
review. 22 

The issuance of a writ of mandamus to compel 
a court to entertain an application for the approval 
of a bond is treated in Mandamus § 84. 

id Service or Notice 

When the filing of a bond is the final step in per¬ 
fecting an appeal, the fact that it is filed divests the 
trial court of jurisdiction in the matter and transfers 
the cause to the appellate court. 25 

§ 563. -Necessity 

Delivery to the obligee or, under some statutes, 
filing with the clerk of court, or some other official is 
essential to the validity of an appeal bond or undertak¬ 
ing. 


13. Ill.—Harrison v. Kamp, 87 N.E. 
2d 631, 403 Ill. 542. 

See Albrecht v. Auditorium Ly¬ 
ceum, 210 Ill.App. 362. 

Nev.—Lindley & Co. v. Piggly Wig¬ 
gly Nevada Co., 22 P.2d 355, 54 Nev. 
454. 

“3 C.J. p 1176 note 40. 

Appeal will not he dismissed 
Although it -is improper under the 
statute for the liability of the par¬ 
ties oh a cost bond to be limited by 
-any stipulated amount, yet where a 
bond limiting the liability to a stip¬ 
ulated amount has been approved by 
the clerk of the district court, the 
appeal will not be dismissed, but the 
appellee’s remedy is^tp niovp in the 
supreme court foij^L proper bond, 
N. ! M.‘—Timm v. White, 196' P. 173, 27 
N.M. 103. ' *, . iS ; ' tl 

Presumably sufficient *s ■ * 

The surety on an appeal bond ac- 
-depted by the clerk" of the district 


court is presumably sufficient and 
competent. 

La.—Zavaglia v. Notarbartolo, 69 So. 
152, 137 La. 722, Ann.Cas.l916B 

924, error dismissed 37 S.Ct 403, 
243 U.S. 628, 61 L.Ed. 936. 

14. Fla.—Tampa St. R. etc., Co. v. 
Tampa Subi^rban R. Co., 11 So. 908, 
30 Fla. 400—Hays v. Todd, 7 So. 
851, 26 Fla. 214. 

Ind.—Midland R. Co. v. Wilcor, 12 N. 
E. 513, 111 Ind. 561. 

16. Ind.—Husak v_ Clifford, 100 N. 
E. 466, 179 Ind. 173. 

17. Ohio.—Young v. Manhattan 
Beach Co., 16 Ohio Cir.Ct.,N.S., 215. 

18. N.C.—Hancock v. BramAefet, 85 
N.C. 393. 

3 C.J. p 1177 note 50. 

19. IB.—Harrison v. Kamp, 87 N.E. 
2d 631, 403 ilL 542. 

Elshoff v. Murray, 235 Ill.App. 
488. T 

3 GJ. p 1177 note 44. •' 
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20. Kan.— Corpus Juris Secundum 
cited in. State t. Guggisberg, 160 
P.2d 938. 939, 160 Kan. 34a 

Neb.—Chase v. Omaha L. & T. Co., 
7$ N,W. 896, 56 Neb. 358. 

21. U.S.—National Harrow Co. v. 
Hench, C.C.Pa., 81 F. 926. 

22. Ill.—Dobson v. Hughes, 48 N.E. 
74, 168 Ill. 148. 

Pa.—Heller v. Capital Bank & Trust 
Co., Com.PL, 49 Dauph. 221—Blair 
v. Sterner, Com.PL, 4 Lycoming 
Co.L.R. 240. 

23. Colo.—Byers v. Gilmore, 50 P. 
370, 10 Colo.App. 79. 

Md.—Harris v. Regester, 16 A 386, 
70 Md. 109—Burgess v. Lloyd, 7 
Md. 178. 

3 C.J. p 1178 note 58. 

24. Neb.—Clark v„ Strong; 15 N.W. 
236, 14 Neb. 229. 

25. Tex:—Stewart v. Moere, Com. 
App?, 2=91 S.W. 886. 
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§§ 563-564 APPEAL & ERROR 

In the absence of a statute to the contrary the 
general rule that a bond is not perfected until it is 
delivered applies and delivery of a voluntary appeal 
bond to the obligee is essential to its validity; 
delivery to the clerk of court not being sufficient 
unless he is the obligee’s agent for that purpose. 26 
It is frequently provided by statute that the under¬ 
taking or appeal bond shall be filed with the clerk 
or court and such filing has been held to be 26 - 5 and 
not to be 27 jurisdictional. In any event, it is gen¬ 
erally held to be essential that the bond be so filed, 
since that is considered as the final step in its 
execution 28 and in the perfection of the appeal. 28 5 
Want of delivery or filing, in accordance with the 
statutory provisions, is ground for dismissing the 
appeal, 29 unless it may be and is waived or cured 
by amendment or by filing the same in the appellate 
court, as discussed in § 567 et seq. 

If the statute merely requires the bond or under¬ 
taking to be served on the appellee and it is prop¬ 


erly served, filing the same is not essential either 
to its validity or in order to perfect the appeal. 3 ** 

§ 564. - Sufficiency 

When an appeal bond or undertaking Is presented 1 
for filing at the proper time and place it is sufficiently 
filed. 

There is no precise or set form in which the de¬ 
livery of an appeal bond must be made, in the ab¬ 
sence of a statutory provision governing it. Wheth¬ 
er there has been a delivery of an appeal bond de¬ 
pends, in the absence of a statute to the contrary, on 
the intent of the obligor, and, where there is such 
intent and acts or words evincing it, the bond is 
valid, although not personally delivered. 31 Under 
the statutes, to constitute a sufficient delivery or fil¬ 
ing of the bond or undertaking it generally must be 
filed in the proper office or actually delivered to 
the proper officer for filing, 32 absolutely and not 


26. Ariz.—Reilly v. Atchison, 32 P. 
262, 4 Ariz. 72. 

Md.—Harris v. Register, 16 A. 386 7 
70 Md. 109. 

26.5 Colo.—In re Carrington’s Es¬ 
tate, 143 P.2d 273, 111 Colo. 382. 
Ind.—McClara v. Snow, 22 N.E.2d 900, 
108 Ind.App. 310. 

La.—Mount Olive Baptist Church v. 
New Zion Baptist Church, 5 So.2d 
144, 198 La. 896. 

Neb.—Taylor Dairy Products Co. v. 

Owen, 298 N.W. 332, 139 Neb. 603. 
Tex.—Grant v. Hughes, Civ.App., 198 
S.W.2d 630—Byrnes v. Blair, Civ. 
App., 183 S.W.2d 287. 

Wash.—Mulka v. Keyes, 246 F.2d 834, 
40 W--sh.2d 919. 

27. Ariz.—Lount v. Strouss, 162 P. 
2d 430, 63 Ariz. 323. 

Ill.—Lee v. Morris, 62 N.E.2d 573, 
326 IlLApp. 555. 

Ohio.—Damar Realty Co. v. City of 
Cleveland, 45 N.E.24 209, 140 Ohio 
St. 432. 

Or.—Union Cent. Life Ins. Co. v. 
Deschutes Valley Loan Co., 3 P.2d 
536, 139 Or, 222—Mitchell v. Coach, 
153 P. 478, 83 Or. 45. 

Utah.—Fisher v. Bylund, 93 P.2d 737, 
97 Utah 463—Obradovich v. Walk¬ 
er Bros. Bankers, 16 P.2d 212, 80 
Utah 587. 

28. Nev.—Gerbig v. Gerbig, 108 P.2d 
317, 60 Nev. 292—Krehmke v. Arm¬ 
strong, 280 P. 321, 52 Nev. 50. 

N.M.—Montoya v. Hubbell, 199 P. 
1006, 27 N.M. 273. 

Ohio.—In re Keck’s Guardianship, 
App., 60 N.E.2d 83.2. 

Tex.—Cross v. Hancock’s Estate, Civ. 
App,, 176 S.W.2d 586, error refused 
—City of Wink v. R. B. .Geqrge 
Machinery Co., Civ.App., 58 S.W. 


2d 555, reversed on other grounds 
63 S.W.Sd 849, 122 Tex. 613. 

Utah.—Fisher v. Bylund, 93 P.2d 737, 
97 Utah 463. 

Bond is effective on filing 

Failure to approve the surety be¬ 
fore the death of the obligee does 
not invalidate the bond, for it be¬ 
comes effective on filing. 

Ala.—Roll v. Howell, 73 So. 218, 15 
Ala.App. 347. 

Undertaking on appeal is not exe¬ 
cuted until delivered to the clerk for 
filing. 

Nev.—Krehmke v. Armstrong, 280 P. 
321, 52 Nev. 50. 

28.5 Tex.—Pfeffer v. Meissner, Civ. 
App., 286 S.W.2d 241, refused no 
reversible error. 

29. N.M.—Hunker v. Veeder, 259 P. 
431, 32 N.M. 452. 

Tex.—Robison v. Kelly, Civ.App., 209 
S.W.2d 629. 

3 C.J. p 1178 note 59. 

Service of a copy of the appeal 
bond on counsel when serving notice 
of appeal is not a compliance with a 
statutory requirement that the bond 
be filed with the clerk. 

Wash.—Surety Finance Co. of Aber¬ 
deen v. Prinz, 16 P.2d 613, 170 
Wash. 379. 

30. , S.D.—Nichols, etc., Co. v. Hor- 
stad, 130 N.W. 776, 27 S.D. 262. 

31. Ill.—Moses v. Royal. Indemnity 
Co., 114 N.E. 554, 276 IlL 177. 

32. Ark.—Buchanan v. Commercial 
Inv. Trust, 7 S.W.2d 318, 177 Ark. 
579. 
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Ga.—Bates v. Weaver, 88 S.E. 986„ 
145 Ga. 241. 

Hawaii.—Iona v. Ishii, 32 Hawaii 
515. 

Kan.—Aid v. Appling, 131 P. 569, 89- 
Kan. 340. 

Tex.—Glidden Co. v. Aetna Cas. &■ 
Sur. Co., 291 S.W.2d 315. 

3 C.J. p 1178 note 63. 

Mere tender of appeal bond did not 
constitute a filing of the document. 
La.—Louisiana State Bd. of Medical 
Examiners v. Barber, App., 78 So. 
2d 60. 

Filing in court 

Where, at the term in which judg¬ 
ment was rendered, the amount of 
the appeal bond was fixed, the time 
within which it must be filed and 
the names of the sureties approved) 
by the court were determined, the 
fact that the bond, complying with* 
the requirements, and marked ap¬ 
proved by the court after the expira¬ 
tion of the term, was filed in open 
court at a subsequent term, does not 
invalidate the bond, as filing in court- 
is filing with the clerk. 

Ind.—Spielman v. Herskovitz, 134 N.. 
E. 909, 78 Ind.App. 13L 

To officer designated, in statute 
The bond must be filed with the 
particular clerk or officer designated-! 
in the statute. 

Kan.—Trego County ▼. Gross, 79 P. 
1084, 71 Kan. 151. 

Where statute is silent as to where - 
bond should be filed, appeal would 
not be dismissed where the bond is 
filed with the clerk of the Supreme* 
Court or with the clerk ofi the cir¬ 
cuit court. 

Miss.—May v. Layton, 55 So. 2d. 460,' 
213 Miss. 129. ' 



4A C.J.S, 


conditionally, 33 at a proper time 34 and place, 35 and 
generally, as will be discussed in the following sec¬ 
tion, within the time fixed by statute or order of 
court. 

There must be a substantial compliance with all 
special requirements of the statute, rule of court, or 
order of court, as to the manner of filing, 36 and as 
to the order of filing with respect to other steps. 37 
It is not necessary, however, that it shall be entered 
on the record or actually filed by the officer or 
indorsed as filed, unless this is expressly required by 
the statute, it being sufficient if it is properly de¬ 
livered for filing. 38 

Neglect of officer. If an appeal bond or under¬ 
taking is duly delivered to the proper officer at the 
proper time and place for filing, this is sufficient, 
and the appellant, not being in default, will not be 
prejudiced by the officer’s neglect to actually file 
the same, or delay in doing so; 39 but this rule does 
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not apply where appellant is in fault, as where the 
delivery to the officer is not at a proper place or 
time. 40 

Proof of filing . The time of filing, it has been 
held, may, in the absence of proof to the contrary, 
be sufficiently established by the affidavit of ap¬ 
pellant showing that the bond was actually filed with¬ 
in the statutory period. 41 It has also been held that 
the fact of filing may be shown by parol evidence, 42 
and, "where the facts warrant, it will be presumed 
that an undertaking on appeal was properly filed 
in due time. 43 On the presumption of law that every 
public officer will do his duty, it has been held that 
the filing of an appeal bond may be established by 
an entry made by such officer where the entry is in¬ 
dicative of a proper filing. 44 The indorsement of 
the bond by the proper officer within the time fixed 
is held to be sufficient evidence of the filing there¬ 
of, 45 but, unless expressly required by the statute, 


33. Ga.—Riley v. Johnson, 10 Ga. 
414. 

3 C.J. p 1179 note 64. 

Retaking" "bond 

Where a party takes a cost bond re¬ 
quired to perfect an appeal to the 
supreme court to the county clerk 
and hands the bond to him, and aft¬ 
erwards takes the bond back for the 
purpose of procuring a signature on 
such bond, and before it is marked 
"“filed,” there is no filing of the bond. 
N.M.—Abo Land Co. v. Dunlavy, 199 
P. 479, 27 N.M. 202. 

34. Cal.—Hoyt v. Stark, 66 P. 223, 
134 C. 178, 86 Am.S.R. 246. 

35. Okl.—McIntosh v. Palmer, 48 P. 
2d 815, 173 Okl. 367. 

3 C.J. p 1179 note 66. 

Delivery at residence of clerk 

Where a duly approved appeal 
bond was delivered to the court clerk 
after the closing of his office on the 
last day allowed by law for the fil¬ 
ing of the bond, at the residence of 
the clerk who accepted the bond and 
offered to go to his office and file it, 
but who did not actually take the 
bond to the courthouse until the fol¬ 
lowing day, the bond was “filed” in 
substantial compliance with the stat¬ 
ute. 

Okl.—McIntosh v. Palmer, 48 P.2d 
815, 173 Okl. 367. 

36. Cal.—Hoyt v. Stark, 66 P. 223, 
134 O 178, 86 Am.S.R. 246. 

3 C.J. p 1179 note 68. 

37. Idaho.—Mathers v. Mathers, 248 
P. 468, 42 Idaho 821. 

Tex.—Rounds v. Coleman, Civ.App., 
185 S.W. 640. 

3 C.J. p 1179 note 69. 

Notice of appeal mailed ,and bond 
filed on same day is a sufficient com¬ 
pliance with the statutory order of 


filing, since mailing of the notice I 
constitutes service thereof and the 
appeal has been commenced thereby. 
Idaho.—Isaak v. Journey, 13 P.2d 247, 
52 Idaho 274. 

Where appeal is perfected by giv¬ 
ing notice of appeal, the appeal bond 
may be filed before the notice is giv¬ 
en, so long as both the bond and the 
notice are filed within six months of 
the date of the judgment. 

Ariz.—Inspiration Consol. Copper Co. 
v. Mendez, 166 P. 278, 1183, 19 Ariz. 
151. 

38. Kan.—Aid v. Appling, 131 P. 569, 
89 Kan. 340. 

Tex.—Missouri, K. & T. R. Co. v. Jor¬ 
dan, Civ.App., 2 S.W.2d 312. 

3 C.J. p 1179 note 70. 

File mark is evidence of filing, but 
is not an essential element of the 
act. 

Ark.—Buchanan v. Commercial In¬ 
vestment Trust, 7 S.W.2d 318, 177 
Ark. 579. 

Tex.—Cross v. Hancock's Estate, Civ. 
App., 176 S.W.2d 586, error refused. 

39. Ala.—Central of Georgia Ry. Co. 
v. Hinson, 78 So.2d 286, 262 Ala. 
223. 

La.—Farmers' Loan & Mortgage Co. 
v. Langley, 117 So. 137, 166 La. 
251. 

Ohio.—Cincinnati Builders’ Supply 
Co. v. Roehm, 182 N.E. 680, 43 
Ohio App. 299. 

3 C. J. p 1179 note 71. 

Absence of file mark 

That appeal bond filed in county 
court did not have file mark of dis¬ 
trict clerk on it when filed in dis¬ 
trict court did not render district 
court’s judgment erroneous, where 
bond was regular on face, conform¬ 
ed to statute, and judgment of dis- I 
trict court recited that appeal was j 
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proper and appeal bond had been 
properly given. 

Tex—Maddux v. Booth, Civ.App., 10S 
S.W.2d 329. 

Bond withheld for further signatures 
Where a bond was signed in time 
by the surety and the principals 
seeking the appeals, but was held by 
the clerk until time for perfecting 
an appeal had expired under the im¬ 
pression that other appellants would 
sign, the filing was properly effected. 
Ohio.—Cincinnati Builders’ Supply 
Co. v. Roehm, 182 N.E. 680, 43 Ohio 
App. 299. 

Duty to file or return 

The clerk must file a bond duly 
presented to him, or return it for cor¬ 
rections, on the day it is tendered to 
him; and delay in returning cannot 
defeat appellant's right to a suspen¬ 
sive appeal. 

La.—Farmers' Loan & Mortgage Co. 
v, Langley, 117 So. 137, 166 La. 
251. 

40. Cal.—Hoyt v. Stark, 66 P. 223, 
134 C. 178, 86 Am.S.R. 246. 

41. Ill.—Carroll v. Jacksonville, 2 
Ill.App. 481. 

42. Ind.—Smith v. Gustin, 80 N.E. 
959, 81 N.E. 722, 169 Ind. 42—Mc- 
Crory v. Anderson, 2 N.E. 211, 103 
Ind. 12—Miller v. O'Reilly, 84 Ind. 
168. 

43. Nev.—State v. Alta Silver Min. 
Co., 51 P. 982, 24 Nev. 230. 

44. Ga.—Chappie v. Tucker, 35 S.E. 
643, 110 Ga. 467. 

3 C.J. p 1179 note 76. 

45. Colo.—Byers v. Gilmore, 50 P. 
370, 10 Colo.App. 79. 

Miss.—Winner v. Williams, 35 So, 
308, 82 Miss. 669. 
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such indorsement is not essential in order to con¬ 
stitute a proper filing. 46 Under some statutes, how¬ 
ever, a certificate of the clerk or attorneys that a 
bond or undertaking on appeal in due form has been 
filed is required, and is essential. 47 


a. In General 

In order to perfect the appeal, the bond or under¬ 
taking must as a general rule be filed within the time 
limited by statute, court rule, or court order. 

In order to perfect the appeal, as a general rule 
the bond or undertaking must be filed within the 
time prescribed by statute or rule of court, or fix¬ 
ed by the order of the court granting the appeal* 
or within the time fixed for perfecting the appeal; 
and if it is not filed in time the appeal will be dis¬ 
missed, 48 unless the delay may be and is waived 


§ 565. -Time 

a. In general 

b. Extension of time 

c. Premature filing 

46. Ohio.—Allen v. Rhodebaugh, 
Wright 322—Sutton v. McCoy, 
Wright 95. 

S.D.—Starkweather v. Bell, 8 N.W. 

183, 12 S.D. 146, 152. 

Tex.—Turner v. State, 41 Tex. 549— 
Holman v. Chevaillier, 14 Tex. 337 
—Knight v. Holloman, 6 Tex. 153. 

Lewis v. Warren, etc., R. Co., 
Civ.App., 97 S.W. 104. 

Whitman Agricultural Co. v. 
Voss, 2 Tex.App.Civ.Cas. § 548. 
Wash.—Cambridge First Nat. Bank 
v. Hatfield, 54 P. 1135, 20 Wash. 
224, rehearing denied 55 P. 932. 

47. Cal.—Winder v. Hendrick, 54 C. 
275. 

Jones v. Iverson, 31 P. 625, 3 C. 
Unrep.Cas. 707. 

3 C.J. p 1179 note 79. 

48. Ala.—Barnett v. Crumpton, 25 
So.2d 414, 247 Ala. 572—Wallace v. 
W. B. Folmar & Sons, 110 So. 402, 
215 Ala. 246. 

Idaho.—Myers v. Harvey, 229 P. 1112, 
39 Idaho 724—Kingsbury v. Lee, 
211 P. 552, 36 Idaho 447. 

Ill.—Freeland v. Freeland's Estate, 
245 Hl.App. 286. See Strieker v. 
Umbdenstock, 198 Ill.App. 48—Day 
v. Zimmer, 195 IlLApp. 547. 

Ind.—Lock Joint Tube Co. v. Citi¬ 
zens Trust & Sav. Bank of South 
Bend, 31 N.E.2d 989, 218 Ind. 162. 

McClara v. Snow, 22 N.E.2d 900, 
108 In&App. 310—Sunderman v. 
Hall, 22 N.E.2d 895, 107 Ind.App. 
50—Plotnicki v. Nowicki, 127 N.E. 
564, 73 Ind.App. 383—Teepe v. 

Cloud, 120 N.E. 29, 68 IndApp. 165 
—Fort v. White, 108 N.E. 27, 58 
IndApp. 524. 

La.—Fisher v. International Broth, 
of Elec. Workers, Local No. B-130, 
48 So.2d 911, 218 La. 243^-Dicker- 
son v. Hudson,’ 10 So.2d 700, 201 
La. 915—Mount Olive Baptist 
Church v. New Zion Baptist 
Church, 5 So.2d 144, 198 .La. 896- 
Turner v. French, 131 So. 289, 171 
La. 431—Succession of Dahm, 117 
So. 826, 166 La. 774—Lafayette v. 
Farr, 110 So. 624, 162 La. 38§. *. , ; 

Lusco v. McNeese, App., 86 So. 
2d 226—Schouest v. Loewetathaj,* 
App., 58 So.2d 425—Cook efr all v. 
Crow, App., 199 So. 413—Dorfer v. 
City of Natchitoohes. App., 160 So. 


807 —Graves v. Merrill Engineering 
Co., App., 148 So. 453—Wheless Au¬ 
to Supply Co. v. Steinau, 127 So. 
452, 13 La.App. 153—Breenan v. 
Campbell, 7 La.App. 583. 

Miss.—Smith v. Atkinson, 10 So.2d 
379, 193 Miss. 554—Griffith v. 

| Bourn, 69 So. 177, 109 Miss. 360. 
Mo.—State ex rel. Allison v. Buford, 
88 S.W.2d 349, 337 Mo. 1198. 

State ex rel. Tuemler v. Gold¬ 
stein, 237 S.W. 814, 209 Mo.App. 
102 . 

Mont.— Corpus Juris Secundum cited 
-in Flynn v. Flynn, 281 P.2d 510, 
128 Mont. 550—Clarke v. Swartz, 
285 P. 177, 87 Mont. 1. 

Neb.—In re Nelson’s Estate, 187 N. 

W. 916, 108 Neb. 296. 

Nev.—Lippert v. Lippert, 277 P. 1, 51 
Nev. 370—Shute v. Big Meadow 
Inv. Co., 170 P. 1049, 41 Nev. 361. 
N.H.—Darochelle v. Birch, 96 A.2d 
573, 98 N.H. 190. 

Ohio.—Olsen v. Watson, App., 60 N. 
E.2d 621—Lansinger v. Miami Sav. 
& Loan Co., App., 59 N.E.2d 749— 
Sommers v. De Ran, 4 N.E.2d 267, 
53 Ohio App. 87—Mullins v. Webb, 
157 N.E. 815, 25 Ohio App. 352. 
Okl.—Sutter v. Sockey, 223 P. 161, 
97 OkL 107. 

Or.—Harris v. Lebb, 231 P. 186, 113 
Or. 41. 

Tenn.—Reynolds v. Chumbley, 135 S. 

W.2d 941, 175 Tenn. 496. 

Tenn.—Scott v. St. Louis-San Fran¬ 
cisco Ry. Co., App., 286 S.W.2d 347 
—Bray v. Blue-Ridge Lumber Co., 
3 Tenn.App. 417. 

Tex.—Glidden Co. v. Aetna Casualty 
& Surety Co., 291 S.W.2d 315- 
Walker v. Cleere, 174 S.W.2d 956, 
141 Tex. 550—Davis v. McCray 
Refrigerator Sales Corp., 150 S.W. 
2d 377, 136 Tex. 296—Hamilton v. 
Empire Gas & Fuel Co., 110 S.W. 
2d 561, 134 Tex.' 377—J. P. Webster 
& Son v. Lucas, .296 S.W. 1089, 107 
Tex. 64—Dilworth v. Ed Steves & 
Sons, 174 S.W. ^79, Z&7’ Tex. 73/' 
Peurifo# 1 v. Wiebusch, Com.App., 
82 S.W.Sd* 624—Woo3rum ' Truck 
Lines V. Bailey, Com.App., 57 S.W. 
2d 92: 

King 1 v.”Payne, Civ.App.;’287 S1W. 1 
2a 293, mandamus * ‘grfchte&^-Luc- 
chese v.‘ Specia, Civ.Agp., 281 ‘S. 1 #.' 
i -2d 725 r - error refused—PYfed' Hall 

280 - 


& Son v. New, Civ.App., 279 S.W.2di 
174—Chapel Hill Independent 
School Dist. v. Heath, Civ.App., 272 
S.W.2d 377—D’TJnger v. Timon, Civ. 
App., 260 S.W. 2d 613—Magnolia 
Petroleum Co. v. Klingeman, Civ. 
App., 242 S.W.2d 950, error refused 
—Roberts v. Kenna, Civ.App., 241 
S.W. 2d 680—Jordan v. Madison* 
Civ.App., 241 S.W.2d 193—Howe v* 
Howe, 223 S.W.2d 944, error re¬ 
fused—Robison v. Kelly, Civ.App.* 
209 S.W.2d 629—De Miller v. Yza- 
guirre, Civ.App., 143 S.W.2d 425*. 
error refused—Sloan v. Richey, Civ. 
App., 143 S.W.2d 119, error dismiss¬ 
ed, judgment correct—Kunz v. Vahr- 
renkamp, Civ.App., 93 S.W.2d 491 
—Moore v. Mettauer, Civ.App., 91 
S.W.2d 841, error dismissed—Pes- 
soney v. Cobb-Holman Lumber Co., 
Civ.App., 88 S.W.2d 566—Bates v. 
Crane County, Civ.App., 55 S.W.2d 
010—Pool v. Mitchell, Civ.App., 29 
S.W.2d 484—Persky v. Claude Bell 
Oil Corporation, Civ.App., 22 S.W. 
2d 319—McMahon v. Maddox, Civ. 
App., 297 S.W. 310—Fort Worth 
Mut. Benev. Ass’n v. Haramon, 
Civ.App., 286 S.W. 1008—McAlester 
Macaroni Factory v. Schell, Civ. 
App., 277 S.W. 805—Brazell v. Irene 
Independent School Dist., Civ.App.,. 
276 S.W. 1108—Southern Surety- 
Co. v. Brown, Civ.App., 245 S.W. 
90—White v. Day, Civ.App., 230« 
S.W. 843—American Nat. Ins. Co. 
v. Valley Reservoir & Canal Co., 
Civ.App., 209 S.W. 438, error refus- 
efi—Lewis v. McDowell, Civ.App., 
199 S.W. 1179—Spaulding Mfg. Co* 
v. Kuykendall, Civ.App., 182 S.W. 
371—Kolp v. Shrader, Civ.App., 168 
S.W. 464. 

Vt.—In re Watkins’ Estate, 41 A. 2d 
180, 114 Vt. 109, 157 A.L.R. 212. 

Va.—Richardson v. Shank, 154 S E. 
542, 155 Va. 240. 

Wash.—Multiphone Co. v. City of 
Bremerton, 219 F.2d 91, 36 Wash. 
,2d 503—Peoples Nat. Bank of 

Wash, in Seattle v. Potter, 215 p. 
2d 438, 35 Wash.2d 787r^Elmore v. 
Elmore, 134 P.2d 466, 16' Wash.2d 

j 562—Hart v. Crowell, 87 P .23 105, 
198 Wash. 77—Surety Finance "Co.* 
i'Sf-Afcfe'dSatf-Vr lfc ^2d : -#13. 
m *WeUiH:‘-'3T9-^Ih' , Te-*ThiiptireS h # 

. -ESttite,' 155' 
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or cured by amendment or filing nunc pro tunc, as 
discussed infra § 567 et seq, or unless the delay was 
caused by the adverse party, 49 or was due to the 
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absence or neglect of the officer whose duty it was 
to receive or file the bond or undertaking. 50 In 
some jurisdictions, the appellate court has power to 


Wis.—In re Stanley's Will, 280 N.W. 
685, 228 Wis. 530. 

3 C.J. p 1180 note 80—4 C.J. p 569 
note 81. 

Purpose of time limitation 

Statutory requirement limiting 
time for filing appeal bond was in¬ 
tended to require litigants to prose¬ 
cute their appeals with diligence. 
Tex.—Frier v. Krohn, Civ.App., 104 
S.W. 2d 537, error refused. 

Timely filing is jurisdictional 
Colo.—In re Carrington’s Estate, 143 
P.2d 273, 111 Colo. 382. 

Ind.—McClara v. Snow, 22 N.E. 2d 
900, 108 Ind.App. 310. 

La.—Mount Olive Baptist Church v. 
New Zion Baptist Church, 5 So. 2d 
144, 198 La. 896. 

George v. Winston, App., 90 So.2d 
590—Cook v. Crow, App., 199 So. 
413. 

Neb.—Taylor Dairy Products Co. v. 

Owen. 298 N.W. 332, 139 Neb. 603. 
Tex.—National Consol. Bond Corp. v. 
Burks, 132 S.W.2d 851, 134 Tex. 
236. 

Cox v. Payne, Civ.App., 231 S.W. 
2d 957—Grant v. Hughes, Civ.App., 
198 S.W.2d 630—Byrnes v. Blair, 
Civ.App., 183 S.W.2d 287—Postell 
v. Smith, Civ.App., 182 S.W.2d 519 
—Maples v. Service Mut. Ins. Co. 
-of Texas, Civ.App., 169 S.W.2d 
-500—Texas State Bank of Alice v. 
John F. Grant Lumber Co., Civ. 
App., 169 S.W.2d 224—De Miller v. 
Tzaguirre, Civ.App., 143 S.W.2d 425, 
■error refused—Sloan v. Richey, Civ. 
App., 143 S.W.2d 119, error dis¬ 
missed, judgment correct—Small v. 
Brownfield, Civ.App., 127 S.W. 2d 
966, error refused—Rachford v. 
Glover, Civ.App., 123 S.W.2d 700, 
error dismissed, judgment correct 
—Frier v. Krohn, Civ.App., 104 S. 
W.2d 537, error refused. 

Wash.—Mulka v. Keyes, 246 P.2d 834, 
40 Wash.2d 919—Warfield v. The- 
Ien, 154 P.2d 305, 22 Wash.2d 100. 

Timely filing not jurisdictional 

(1) The posting of a cost bond at 
time of filing of notice of appeal is> 
no longer a jurisdictional requisite 
under new rules of civil procedure. 1 
Ariz.—Lount v. Strouss, 162 P.2d 430,, 
63 Ariz. 323. 

<2) The appellate court has jurist 
■diction of appeal, taken from inter¬ 
locutory order granting temporary 
injunction within thirty days after' 
■denial of defendant’s motion to dis¬ 
solve injunction, "even though appeal 
bond wais not filed within such time 
after entry of order- And ho Motion 
was- made t<* vttbate injunction 1 . ■ 
Ill.—Lee jr. Morris,- 62 l N^2d i 573, 326. 
IlLApp. 555. - * • Mi i i w, 


(3) The only jurisdictional step in 
appeal in a chancery case is the filing 
of a notice of appeal, but to make 
the appeal effective as to questions of 
both law and fact, an appeal bond 
must be timely filed. 

Ohio.—Damar Realty Co. v. City of 
Cleveland, 45 N.E.2d 209, 140 Ohio 
St 432. 

Acceptance of bond filed late 

Where a statute grants an appeal 
to circuit court on the filing of a 
bond within a limited time and the 
doing of certain other acts, the fil¬ 
ing of the bond within such time is 
jurisdictional, and, upon a failure to 
file it within that time, the circuit 
court does not acquire jurisdiction 
to take any action in the case, and 
the acceptance of a bond subsequent¬ 
ly offered for filing will not confer 
jurisdiction. 

Ind.—City of New Albany v. Lemon, 
149 N.E. 350, 198 Ind. 127, rehear¬ 
ing denied 152 N.E. 723, 198 Ind 
127. 

Agreement to notify counsel if dis¬ 
approved 

An appeal will not be dismissed, 
where the clerk, receiving the bond 
within filing time, submitted it to ap¬ 
pellees’ attorney and failed promptly 
to notify appellant’s attorney of its 
disapproval, as agreed. 

Tex.—Southwestern Sewer Co. v. 
Morris, Civ.App., 26 S.W.2d 311. 

Appeal bond filed by mail must ac¬ 
tually reach the clerk’s office within 
the time set for filing. 

Wash.—Anderson v. Taylor, 278 P. 
412, 152 Wash. 532. 

Cross appeal will be dismissed for 
noncompliance with the statute 
where the bond in support thereof 
was not filed within five days after 
the filing of the cross appeal. 

Wash.—City of Bremerton v. Bremer¬ 
ton Water & Power Co., 153 P. 372, 
88 Wash. 362. 

Failure to act on motion 

Where judgment became final 
through failure to act on a motion 
for new trial in due time, and the 
bond was given six months after 
judgment became final, although in 
due time after the mqtion was in fact 
overruled by the court, it was held 
that the court wap without jurisdic¬ 
tion to enter its order and that the 
bond was filed too late. 

Tex.—Masterson v, Bingham, Civ. 
App., 84 S.W.2d 295, error refused 

Nonresidents . 

(1) The filing of an appeal bond by 
a nonresident thirty days after the 
adjournment of the court term, limit¬ 
ed weeks, requires dismissal 

o£ the. appeal. t 
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Tex.—McMahon v. Maddox, Civ.App., 
297 S.W. 310. 

(2) That a foreign corporation 
maintained an agent in the state 
does not constitute it a resident of 
the state so that its appeal may be 
perfected more than twenty days 
after adjournment of the term. 

Tex.—Cousins v. Sovereign Camp, W. 
O. W., 35 S.W.2d 696, 120 Tex. 107, 
appeal dismissed Cousins v. Sover¬ 
eign Camp, W. O. W., 52 S.Ct. 203, 
284 U.S. 595, 76 L.EcL 512. 

Three days of grace allowed after 
return day in which to file bond. 

La.—Melton v. Gross & Janes Co., 
App., 46 So.2d 918—McManemin v. 
Malone & Raynor, 1 La.App. 458. 
Bond filed after motion to dismiss 
An appeal was required to be dis¬ 
missed on motion for failure of ap¬ 
pellant to file undertaking on appeal 
within time specified by statute and 
until after motion to dismiss appeal 
had been filed. 

Utah.—Moser v. Lundahl, 92 P.2d 
340. 97 Utah 222. 

Dismissal discretionary 

Where undertaking was not served 
and filed within ten days after serv¬ 
ice of notice of appeal, respondent 
could have moved for dismissal and 
court in its discretion, according to 
whether or not respondent had been 
prejudiced thereby, could grant or re¬ 
fuse to grant such motion on such 
terms and conditions as should be 
just. 

Or.—Pond v. Jantzen Knitting Mills, 
180 P.2d 115, 187 Or. 697. 

Appeal on questions of law and fact 
Where bond on appeal on questions 
of law and fact was not timely filed, 
appeal would not be dismissed but 
would be retained as appeal on ques¬ 
tions of law for which no bond is 
required. 

Ohio.—Damar Realty Co. v. City of 
Cleveland, 45 N.E.2d 209, 140 Ohio 
St. 432. 

Blower v. Berry, App., 104 N.E. 
2d 455—In re Leiby’s Estate, App., 
101 N.E.2d 214, first case—Ben¬ 
nett v. Dayton Memorial Park & 
Cemetery Ass’n, 93 N.E.2d 712, 87 
Ohio App. 123, 125, 88 Ohio App. 98 
—Hoefler & Stoecklein Co. v. Mar¬ 
tin, 90 N.E.2d 871, 86 Ohio App. 281 
—Home Owners' Service Corp. v. 
Hadley, App., 81 N.E. 2d 386—Lau- 
fer v. City of Cincinnati, 14 N.E.2d 
1023, 57 Ohio App. 447. 

49. Mo.—Reed v. Leffingwell, 30 Mo. 
543. 

50. La.—Farmers’ Loan & Mortgage 
Co. v. Langley, 117 Sol 137, 166 La. 
251. 

3 C.J, p 1181 note 84. 
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relieve from the failure to file the bond ' within 
the time required. 50 * 5 

When no time is fixed. As a rule, where the time 
for filing the appeal bond or undertaking is not fix¬ 
ed by statute or by order of the court, the appellant 
must file such bond or undertaking within a rea¬ 
sonable time or the appeal may be dismissed. 51 In 
some jurisdictions, however, where the time with¬ 
in which an undertaking must be filed is not pre¬ 
scribed by statute, it is sufficient 52 and necessary 52 * 5 
that the bond be filed within the time within which 
an appeal may be taken, and there are some cases 
holding that, where the appeal is taken or allowed 
in time, the court may allow the security to be filed 
after time for taking the appeal. 53 

It has also been held that, where there is no ex¬ 
press statutory limitation of time for giving a bond 
or undertaking on appeal, such limitation should 
not be implied from a statute which merely limits 
the time for entering the appeal. 54 

Fixing of time by court. Where, as in some ju¬ 
risdictions, the statute does not fix the time within 
which the bond or undertaking on appeal must be 
filed, but requires the court granting the appeal to 
fix such time by its order allowing the appeal, the 
fixing of such time is a judicial act which can be 
performed only in term time by the court, and the 
time cannot be fixed by the judge in vacation. 55 
When the statute authorizes the judge to fix the 
filing date within stated limits, his act in granting 
more than the maximum time does not justify ap¬ 


pellant in filing his bond later than the maximum 
time allowed by law. 56 Where the bond is not 
filed within the time fixed by the order of the court, 
the appeal cannot be perfected without first ob¬ 
taining a new order from the court. 56 * 5 

A restriction as to the time of filing an appeal 
bond imposed by order of the court as a condition 
of an appeal, and which is in violation of the stat¬ 
ute, is error. 57 

On appeal from intermediate court. A statute 
regulating the time within which a bond must be 
filed on appeal from the judgment rendered in the 
trial court does not govern the filing of such bond 
on a further appeal from an appellate court. 58 

Where a bond is not required by law on appeal 
or writ of error, but is executed, the fact that it 
is not filed in time will be no ground for dismissal. 59. 

Date of filing. It has been held that if the un¬ 
dertaking is not dated the date of its justification, 
where that appears, will be taken to be the date 
of filing. 60 Placing a false date upon the appeal 
bond cannot avail to perfect an appeal, and, where 
the falsity of the file mark is disclosed by the rec¬ 
ord, it is the duty of the appellate court to dismiss 
the appeal. 61 The record of the court as to the 
time the bond was filed is to be taken as true, 
although the bond bears a later date. 62 

The filing date indorsed on the bond will be dis¬ 
regarded where other matters of record clearly 
show that the bond was actually filed in time. 63 


Delay not excused 

Where sureties' appeal hond from 
an adverse judgment was not filed 
within thirty days after entry of 
judgment by trial court, its appeal 
should have been dismissed on ma¬ 
terialmen's motion even though a dil¬ 
igent effort to file it on the thirtieth 
day was made but was unsuccessful 
because the clerk's office closed earli¬ 
er that day than usual. 

Tex.—GMidden Co. v. Aetna Cas. & 
Sur. Co., 291 S.W.2d 315. 
Presentation of defective bond 
When a bond is presented in due 
time without affidavits of sureties 
and is returned by the clerk for such 
affidavits, the bond is “filed" in due 
time upon such presentation and is 
not affected by failure of the clerk to 
file the same with the court records. 
La—Farmers* Loan & Mortgage Co. 

v. Langley, 117 So. 137, 166 La. 

. 251. 

50.5 Or.—Hink v. Bowlsby, 260 P. 
2d 1091, 199 Or. 238. 

51. U.S.—Corcoran v. Kostrometi- 
noff, Alaska, 164 F. 685, 91 C.C.A. 
619, 21 L.R.A.,N.S. f 399— Schenck v. 


Diamond Match Co., Pa., 73 F. 22, 
19 C.C.A. 352. 

3 C.J. p 1181 note 85. 

52. Idaho.—Perkins v. Bridge, 77 P. 
329, 10 Idaho 189. 

52.5 N.H.—Broderick v. Smith, 23 A. 
2d 774, 92 N.H. 33. 

53. Conn.—Appeal of Barnum, 33 
Conn. 122. 

3 C.J. p 1182 note 87. 

54. Me.—Wyman v. Newland, 74 A. 
195, 105 Me. 260. 

55. Colo.—Clelland v. Tanner, 7 P. 9, 
8 Colo. 252—Gruner v. Moore, 6 
Colo. 526. 

Ill.—Pardridge v. Morgen thau, 42 
N.E. 74, 157 Ill. 395—Hake v. Stru- 
bel, 12 N.E, 676, 121 Ill. 321. 

Ind.—Lock Joint Tube Co. v. Citi¬ 
zens Trust & Sav. Bank of South 
Bend, 31 N.E.2d 989, 218 Ind. 162. 
Tenn.—Ex parte Ricks, 7 Heisk. 364. 

56. Mo.—State ex rel. Allison v. Bu¬ 
ford, 88 S.W.2d 349, 337 Mo. 1198. 

Tenn.—Stricklin v. Louisville & 
Nashville R. R. Co., 2 Tenn.App. 
141. 

Where court grants more time than 
allowed by statute, the bond must be 

282 


filed before the maximum time that 
the court could have set has expired. 
Tenn.—Stricklin v. Louisville & 
Nashville R. R. Co., supra. 

56.5 La.—Hernandez v. White, App., 
64 So.2d 501. 

57. Wis.—Shaw v. Webster, 21 Wis. 
129. 

3 C.J. p 1182 note 90. 

58. Ill.—Davis v. Hamilton, 53 Ill. 
App. 94. 

59. Tenn.—Charleston Bank v. John¬ 
ston, 59 S.W. 131, 105 Tenn. 521. 

60. N.C.—Harmon v. Herndon, 6 S.B. 
411, 99 N.C. 477—Boyden v. Wil¬ 
liams, 92 N.C. 546. 

61. Tex.—McMahon v. Sherman City* 
Bank, Civ.App., 61 S.W. 952. 

-62. Mass.—Miller v. Shea, 22 N.E. 
912, 150 Mass. 283. 

63. Tex.—Golden West Oil Co. No. 
1 v. Golden Rod Oil Co. No. 1, Civ. 
App„ 285 S.W. 627, reheard 285 S. 
W. 631, and affirmed Golden Rod 
Oil Co. No. 1 v. Golden West Oil Co. 
No. 1, Com.App., 293 S.W. 167. 
Correction of erroneous filing date 
"Where a bond indorsed as filed on 
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Computation of time . The general rules for the 
computation of time are applicable in ascertaining 
the time within which an appeal bond or undertak¬ 
ing must be filed. 64 The day from which the time 
for filing the bond or undertaking begins to run is 
determined by the statutes, rules, or orders regulat¬ 


ing the time for filing the bond or undertaking. 65 
Thus, under the various regulations, the compu¬ 
tation of time may begin with the day on which the 
judgment, order, or decree was made or entered, 66 
the date a motion for a new trial was denied, 66 - 5 
from the day on which the order allowing the ap- 


May 17 was dated March 17 and ap¬ 
proved on that date and citation is¬ 
sued March 18, the bond will be 
deemed filed as of March 17. 

Tex.—Golden West Oil Co. No. 1 v. 
Golden Hod Oil Co. No. 1, Civ.App., 
285 S.W. 627, reheard 285 S.W. 631, 
and affirmed Golden Rod Oil Co. 
No. 1 v. Golden West Oil Co. No. 1, 
Com.App., 293 S.W. 167. 

64. Cal.—Hoyt v. Stark, 66 P. 223, 
134 C. 178, 86 Am.S.R. 242. 

Ohio.—Crawford v. Bach, App., 101 
N.E.2d 143. 

Tex.—Neely v. Tarrant County, 124 
S.W.2d 101, 132 Tex. 357, answers 
to certified questions conformed to, 
Civ.App., 125 S.W.2d 659. 

Rogers v. Potter, Civ.App., 281 
S.W. 2d 377, error dismissed—Dor¬ 
sey v. Cutbirth, Civ.App., 178 S.W. 
2d 749, error refused—Gist v. Holt, 
173 S.W.2d 216, error refused— 
Ellis v. Woodmen of World Life 
Ins. Soc., Civ.App., 160 SW.2d 1002. 
3 C.J. p 1182 notes 96, 97. 

Change of rule 

In case pending when new rules of 
■civil procedure became effective, time 
which had elapsed under former pe¬ 
riod of limitation for filing appeal 
bond would be counted in ratio it 
bore to whole period, and time al¬ 
lowed under new rules would be com¬ 
puted on basis of such ratio. 

Tex.—Ellis v. Woodmen of World 
Life Ins. Soc., supra. 

<65. D.C.—Doyle v. District of Co¬ 
lumbia, 45 App.D.C. 90. 

Mo.—State ex rel. Carbonetti v. 
Schmoll, 251 SW. 97, 212 Mo.App. 
48. 

Tex.—Dittman v. Model Baking Co., 
Com.App., 271 S.W. 75. 

Wash.—Erz v. Reese, 288 P. 255, 157 
Wash. 32. 

Appeal bond held not too late 

Ind.—Butler University v. Danner, 
50 N.E.2d 928, 114 Ind.App. 236, 
rehearing denied 51 N.E.2d 487, 114 
Ind.App. 236. 

La.—Williams v. Barnette, 66 So.2d 
313, 223 La. 492. 

Vincent v. Cooper, App., 24 So. 
2d 503—Wilson v. Lee, App., 196 
So. 373. 

Tenn.—Tevis v. Proctor & Gamble 
Distributing Co., 113 S.W.2d 64, 21 
Tenn.App. 494. 

Tex.—Simpson v. Charity Benev. 
Ass’n, 152 S.W.2d 1093, 137 Tex. 
215. 

Shear Co. v. Wilson, Com.App., 
292 S.W. 531, motion overruled 
Shear v. Wilson, Com.App., 394 S. 
W. 843. 


Jones v. Elliott, Civ.App., 259 S. 
W.2d 288, error refused, Sup., 2C3 
S.W.2d 250, 153 Tex. 68—Williams 
v. Young, Civ.App., 257 S.W.2d 842 
—Senter v. Shanafelt, Civ.App., 233 
S.W.2d 202—Gahagan v. Texas & P. 
Ry. Co., Civ.App., 231 S.W.2d 762, 
error refused no reversible error— 
Smith v. Basham, Civ.App., 227 S. 
W.2d 853, affirmed 233 S.W.2d 297, 
149 Tex. 279—Gilbert v. Lobley, 
Civ.App., 214 S.W.2d 646—George 
v. Senter, Civ.App., 194 S.W.2d 290, 
error refused no reversible error— 
Federal Underwriters Exchange v. 
Bailey, Civ.App., 175 SW.2d 618, 
error refused—Bell v. Cobb, Civ. 
App., 292 S.W. 1116—Model Baking 
Co. v. Dittman, Civ.App., 266 SW. 
802, affirmed Dittman v. Model 
Baking Co., Com.App., 271 SW. 75. 
Va.—Amalgamated Clothing Workers 
of America v. Kiser, 6 S.E.2d 562, 
174 Va. 229, 125 A.L.R. 1251. 
Wash.—Hodges v. Wright, 142 P. 
692, 81 Wash. 321. 

Under nunc pro tunc order deny¬ 
ing motion for new trial and allow¬ 
ing litigant a certain time within 
which to file appeal bond, effective as 
of date of prior verbal order, liti¬ 
gant’s time began to run from date 
of nunc pro tunc order and not from 
date of prior verbal order. 

Tenn.—Tevis v. Proctor & Gamble 
Distributing Co., 113 SW.2d 64, 21 
Tenn.App. 494. 

66. Ill.—Vujoich v. Anderson, 151 
N.E. 534, 321 Ill. 222. 

McCarthy v. City of Chicago, 197 
Ill.App. 564. 

Ind.—Leslie v. Ebner, 117 N.E. 511, 
118 N.E. 829, 67 Ind.App. 32. 

La.—Fisher v. International Broth, 
of Elec. Workers, Local No. B-130, 
48 So.2d 911, 218 La. 243—Hyman 
v. Veith, 77 So. 854, 142 La. 933. 
Neb.—In re Runyon’s Estate, 197 N. 

W. 417, 111 Neb. 635. 

Tex.—Magnolia Petroleum Co. v. 
Klingeman, Civ.App., 242 S.W.2d 
950, error refused—Postell v. 
Smith, Civ.App., 182 S.W.Sd 519— 
Dulaney v. Neely, Civ.App., 173 S. 
W.2d 730—Bruce v. San Antonio 
Music Co., Civ.App., 165 S.W.2d 243, 
error refused—Benningfield v. Ben- 
ningfield, Civ.App., 155 S.W.2d 827 
—Sloan v. Richey, Civ.App., 143 
S.W. 2d 119; error dismissed, judg¬ 
ment correct—Cutbirth v. Knowles, 
Civ.App., 48 S.W.2d 649. 

3 C.J. p 1182 note 99. 

Date judgment rendered 

(1) Where trial court announced 
judgment on April 6, but the judg- 
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ment was signed and entered by trial 
judge on April 23, thirty-day period 
required for filing appeal bond began 
to run on April 23, and therefore ap¬ 
peal bond filed on May 10 was timely. 
Tex.—Hill v. Moore, 278 SW.2d 472. 

(2) The statutory time for filing 
appeal bond must be computed from 
day on which judgment appealed 
from was pronounced or rendered, 
not from day on which it was re¬ 
duced to writing or entered m min¬ 
utes. 

Tex.—Dorsey v. Cutbirth, Civ.App., 
178 SW.2d 749, error refused— 
Gist v. Holt, Civ.App., 173 S.W.2d 
216, error refused—Texas State 
Bank of Alice v. John F. Grant 
Lumber Co., Civ.App., 169 S.W. 2d 
224—Bruce v. San Antonio Music 
Co., Civ.App., 165 SW.2d 243, error 
refused—Sloan v. Richey, Civ.App., 
143 SW.2d 119, error dismissed, 
judgment correct. 

Date docketed 

Under statute allowing ten days 
for appeal from judgment, where 
final decree was dated Nov. 12, 1955 
but was not shown upon docket until 
Nov. 16, 1955, appeal bond filed Nov. 
25, 1955, was filed in ample time. 
Miss.—Spears v. City of Oxford, 87 
So. 2d 61. 

Correction of judgment 

Where judgment as originally en¬ 
tered did not bear interest, it did not 
become final until it was corrected 
to provide that it should bear inter¬ 
est, as respects computation of time 
for giving appeal bond. 

Va.—Amalgamated Clothing Workers 
of America v. Kiser, 6 S.E.2d 562, 
174 Va. 229, 125 A.L.R. 1251. 

66.5 Ind.—Campbell v. O’Neill, 5 N. 

E.2d 988, 103 Ind.App. 184. 

Tex.—Jordan v. Madison, Civ.App. f 
241 S.W.2d 193—Barnes v. Raymer, 
Civ.App., 224 S.W.2d 516—Alexan¬ 
der Motor Co. v. Pruitt, Civ.App., 
198 S.W.2d 947, error refused— 
Jones v. Campbell, Civ.App., 188 S. 
W.2d 679, error refused—Allee v. 
Breteul, Civ.App. f 142 S.W.2d 431. 

Time motion made 

(1) Where motion for new trial 
was not filed within ten days after 
rendition of the judgment as requir¬ 
ed by statute, action of trial court in 
thereafter overruling the motion did 
not extend the time allowed for filing 
of an appeal bond. 

I Tex.—Texas Emp. Ins. Ass’n v. Hud¬ 
son Engineering Corp., Civ.App., 
245 S.W.2d 523—Magnolia Petro¬ 
leum Co. Y. Klingeman* Civ.App. t 
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peal was made, 67 or from the adjournment of the i may be determined by the filing or service of the 
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242 S.W.2d 950, error refused— 
Forrest v. Bey non, Civ. App., 179 
S.W.2d 355—DeLeon v. Texas Em¬ 
ployers Ins. Ass’n, Civ.App., 159 
SW.2d 574, error refused. 

(2) Where motion for new trial 
was filed after expiration of ten days 
from date of judgment in a non jury 
matter in which no motion or new 
trial was required, but trial court 
entertained the motion and acted 
thereon within thirty days from date 
of judgment became final upon ex¬ 
piration of thirty days from date 
on which motion was overruled, and 
not from date of entry of judgment 
with respect to time in which cost 
bond on appeal was required to be 
filed. 

Tex.—Kilian v. Kalian, Civ.App., 185 
S.W.2d 611. 

Motion overruled by operation of law 

(1) Where appellant’s motion for 
new trial has been overruled by op¬ 
eration of law, the time within which 
he must file an appeal bond starts 
on the date the motion was deemed 
overruled. 

Tex.—Basham v. Smith, 233 S.W.2d 
297, 149 Tex. 279—Millers Mut. Fire 
Ins. Co. of Texas v. Wilkirson, 77 
S.W.2d 1035, 124 Tex. 312. 

Thomas v. Murphy, Com.App., 81 
S.W.2d 59. 

Riggs v. Bartlett, Civ.App., 286 
S.W.2d 669, error refused no re¬ 
versible error—Valley Transit Co. 
v. Lopez, Civ.App., 263 S.W.2d 830, 
error refused no reversible error— 
Bingham v. Kimbrell, Civ.App., 241 
S.W.2d 252, error refused no re¬ 
versible error—Gage v. Dallas 
Power & Light Co., Civ.App., 241 
S.W.2d 196—Smith v. Basham, Civ. 
App., 227 S.W.2d 853, affirmed 233 
S.W.2d 297, 149 Tex. 279—Alexan¬ 
der Motor Co. v. Pruitt, Civ.App., 
198 S.W.2d 947, error refused— 
■ Jones v. Campbell, Civ.App., 188 
S.W.2d 679, error refused—Feder¬ 
al Underwriters Exchange v. Bai¬ 
ley, Civ.App., 175 S.W.2d 618, error 
refused—Fox v. Holley, Civ.App., 
155 S.W.2d 395—Pyle v. Yantis, 
Civ.App., 132 S.W.2d 917—Kunz v. 
Vahrenkamp, Civ.App., 93 S.W.2d 
491—Solomon v. Harrison, Civ. 
App., 81 S.W.2d 164—Thomason v. 
Wiebusch, Civ.App., 73 SW.2d 142, 
modified on other grounds Peurifoy 
v. Wiebusch, Com.App,, 32 SW.2d 
624. 

(2) Appellant’s motion ' for new- 
trial must be considered as overruled 
forty-five days after the filing there¬ 
of in computing the time for filing 
an appeal bond, where not acted on 
within such time, iii the absence of 
an agreement in the record to post¬ 
pone action; 


Thomason v. Wiebusch, Civ.App., 
73 S.W.2d 142, modified on other 
grounds Peurif oy v. Wiebusch, 
Com.App., 82 S.W.2d 624. 

(3) The parties’ agreement that 
motion for new trial might be acted 
on by court within any time suiting 
its convenience was wholly ineffec¬ 
tive, and motion was overruled by op¬ 
eration of law at end of forty-five 
days after filing thereof, so that ap¬ 
peal bond, filed over thirty days later, 
was too late. 

Tex.—Pierce v. Loyd, 114 S.W.2d 867, 
131 Tex. 401. 

(4) That attorneys in community 
in which cause was tried had made 
it a rule, by common consent over 
long period of time, not to require 
agreements between counsel to be re¬ 
duced to writing, did not authorize 
reviewing court to ignore rule requir¬ 
ing agreements for postponement of 
decision on motion for new trial to be 
in writing, in determining whether 
motion for new trial was overruled 
by operation of law so as to begin 
running of time for filing appeal 
bond. 

Tex.—Jones v. Campbell, 188 S.W.2d 
679, error refused. 

(5) Fact that trial judge extended 
term of court to finish the trial and 
to pass on motion for new trial and 
heard and passed upon amended mo¬ 
tion for new trial after original mo¬ 
tion had been overruled by operation 
of law did not operate to extend 
time in which appellant could file ap¬ 
peal bond or record in appellate 
court. 

Tex.—Magnolia Petroleum Co. v. 
Klingeman, Civ.App, 242 S.W.2d 
950, error refused. 

67. N.M.—State v. Capital City 
Bank, 246 P. 899, 31 N.M. 430. 

3 C.J. p 1183 note 1. 

Piling of order for entry 
In determining the time within 
which cost' bond must be filed, an 
order in writing signed by the dis¬ 
trict judge, allowing appeal, becomes 
effective as a judgment when it is 
filed by the clerk, for entry on rec¬ 
ord, and not on the date for. the sign¬ 
ing of the order; and, if such bond 
is filed within thirty days from 
taking appeal, the appeal will not be 
dismissed. 

N.M.—State v. Capital City Bank, su¬ 
pra. 

68. Tex.—Jones v. Capnpbell, Civ. 
App., 188 S.w.2d 679, error refused 
—Shield v. First Coleman* Nat. 
Bank of Coleman!, Civ.App., 160 S. 
W.2d 277, affirmed 166 S.W.2d 688*. 

. 140 Tex. 117-^De MHlfer ,v. Yza- 
' guirre, Civ.App., 143 S.W.2d 425, 
n *eSrrbr refused—Pessoney v. Cobb- 

284 - 


Holman Lumber Co., Civ.App., 88 
S.W. 2d 566—Blair v. Farmer, Civ. 
App., 77 S.W.2d 703—Haralson v. 
Wheeler, Civ.App., 57 S.W.2d 248— 
Universal Credit Co. v. Williams, 
Civ.App., 54 S.W.2d 582—Boaz v. 
Mitchell Bros., Civ.App., 2 S.W.2d 
364—Scott v. Daniel, Civ.App., 2 
S.W.2d 281—Clark v. Spurdis, Civ. 
App., 258 S.W. 881—Rose Mfg. Co. 
v. Shahady, Civ.App., 258 S.W. 207 
—Ranger Cisco Oil Co. v. Consoli¬ 
dated Oil Co. of Texas, Civ.App., 
239 S.W. 648, dismissed for want 
of jurisdiction—Hart Cotton Mach. 
Co. v. Graham Gin Co., Civ.App., 
209 S.W. 269—Edens v. Cleaves, 
Civ.App., 206 S.W. 722—Hartsough- 
Stewart Const. Co. v. Harty & Vo¬ 
gelsang, Civ.App., 183 S.W. 1—Bol¬ 
ton v. United States Fidelity & 
Guaranty Co., Civ.App., 166 SW. 
1194. 

3 C.J. p 1183 note 2. 

Record must show date of adjourn¬ 
ment 

Where the record does not show 
the date that the term was adjourn¬ 
ed, an appeal bond filed more than 
thirty days after the date of judg¬ 
ment pursuant to the court’s order 
was ineffectual for any purpose. 
Tenn.—Physicians’ Mut. Health & Ac¬ 
cident Ins. Co. v. Grigsby, 63 S.W. 
2d 381, 165 Tenn. 160. 

Trial by consent of the parties at 

extended term was held to constitute 
a trial during special term and not 
in vacation; hence an appeal bond 
filed within twenty days after expira¬ 
tion of the term was timely. 

Tex.—Stern v. Maxwell, Civ.App., 44 
S.W.2d 482. 

69. Cal.—Linn v. Peirsol, 173 P. 763, 
37 C.A. 171. 

Idaho.—McMillan v. Sproat, 278 P. 
224, 47 Idaho 724—Robinson v. St. 
Maries Lumber Co., 186 P. 923, 32 
Idaho 651—Woodmansee & Web¬ 
ster Co. v. Woodmansee, 176 P. 
148, 31 Idaho 747. 

Nev.—Twilegar v. Stevens, 244 P, 
896, 49 Nev. 273. 

Ohio.—Liberal Market, Inc. v. Main- 
Nottingham Inv. Corp., 127 N.E.2d! 
50, 97 Ohio App. 464—Miller v. 
Garrett, App., 126 N.E.2d 149—Mc¬ 
Kenzie v. Neville, 26 N.E.2d 790, 63 
Ohio App. 420, appeal dismissed 23 
N.E».2d 290, 136 Ohio St. 278. 

Tex.—Dittman v. Model Baking Co., 
Com.App., 271 S.W. 75. 

, Lewis v., Lewis, Civ.App., 77 S. 
W.2d 587—Mouton v. Shelton Chev¬ 
rolet Qo., Civ.App., 296 S.W. 631— 
Porter v. Citizens’ State Ban*; of 
Toyah, Civ.App., 250 S.W. 1055— 
Judkins Y.‘ Miller, Civ App., ZjSb 
S.W. 290—Texas Seed & Fforal Co. 
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Under some statutes the bond must be filed before 
the close of the term of the court, 70 or on or before 
the first or the second day of the next term. 71 In 
some jurisdictions the time is affected by the resi¬ 
dence of appellant. 72 Under some statutes the filing 
of a motion for a new trial stays the running of 
the time to file an appeal bond until the motion is 
determined. 72 * 5 

b. Extension of Time 

Where fixed by statute, the time for filing an appeal 


bond or other security cannot be extended by the court 
unless extension is authorized by statute. 

Where the statute fixes the time within which 
an appeal bond or undertaking must be filed the 
general rule, in the absence of statutory authority, 
is that such time cannot be extended by the court. 72 
If, however, the statute does not fix the time for 
the filing of an appeal bond or undertaking, but re¬ 
quires the court to fix such time in its order al¬ 
lowing the appeal the court may, prior to the ex¬ 
piration of the time so fixed extend the time for 


V. Chicago Set & Seed Co., Civ. 
App., 178 S.W. 731. 

Wash.—Multiphone Co. v. City of 
Bremerton, 219 P.2d 91, 36 Wash. 
2d 503—Glesin v. Glesin, 216 P. 
353, 125 Wash. 339—Singer v. Metz 
Co., 171 P. 1032, 101 Wash. 67— 
Heine v. Hall, 146 P. 577, 84 Wash. 
260. 

3 C.J. p 1183 note 3. 

New notice 

One who failed to file an appeal 
bond within the time limited after 
serving notice may thereafter serve 
a new notice and perfect his appeal 
thereunder. 

Wash.—Carstens & Earles v. City of 
Seattle, 146 P. 381, 84 Wash. 88, 
Ann.Cas.l917A 1070, modified on 
other grounds 153 P. 1080, 88 Wash. 
632. 

70. Ind.—Natcher v. Natcher, 55 N. 
E. 86, 153 Ind. 368. 

71. Ill.—Swafford v. Rosebloom, 92 
Ill.App. 106, affirmed 59 N.E. 790, 
189 Ill. 392. 

N.J.—West Jersey, etc., R. Co. v. 
Miller, 48 A. 995, 66 N.J.Law 178. 

72. Xn Texas 

(1) Under the Texas statute a non¬ 
resident of the county wherein judg¬ 
ment was rendered may file his ap¬ 
peal bond within thirty days after 
the adjournment of the term, or, 
where the term continues more than 
eight weeks, within thirty days after 
notice of appeal is given, while a 
resident of the county must file such 
bond within twenty days after ad¬ 
journment, or after notice of appeal, 
as the case may be. 

Tex.—Frier v. Krohn, Civ.App., 104 
S.W.2d 537, error refused—Yount 
v. Fagin, Civ.App., 225 S.W. 591— 
Brotherhood of Railroad Trainmen 
v. Cook,' Civ.App., 221 S.W. 1049, 
error refused. 

3 C.J. p 1183 note 6 [a}. 

(2) The statute allowing nonresi¬ 

dent^ thirty d^ys for filing appeal 
bonds is inapplicable unless the term 
may by ikw Continue mote than engirt 
weeks. : ' * 1 * • 1 * * 

Tqx^-JL R Webster & Sfxn v. Lucas, 

296 S.W. 1089,* 117 T^x. 6^. 

United Employees Casualty^ Co. 
v. Mertei, ,140 v SW.2d 510," error 


refused—Meek v. Coody, Civ.App. f 
77 S.W. 2d 259—Bates v. Crane 
County, Civ.App., 55 S.W.2d 610— 
Boaz v. Mitchell Bros, Civ.App., 2 
S.W.2d 364—Hartsough-S t e w a r t 
Const. Co. v. Harty & Vogelsang, 
Civ.App., 183 S.W. 1. 

(3) An order entered by district 
judge at a term which could under 
the statute continue not more than 
eight weeks, extending such term be¬ 
yond eight weeks, did not extend 
time for filing an appeal bond by a 
nonresident litigant, and hence a 
nonresident litigant not having filed 
an appeal bond within twenty days 
after adjournment of term of court, 
as extended, reviewing court lacked 
jurisdiction of appeaL 

Tex.—United Employers Casualty Co. 
v. Mertei, Civ.App., 140 S.W.2d 510, 
error refused. 

(4) That a foreign corporation, un¬ 
der statute, appointed an insurance 
commissioner as attorney for serv¬ 
ice, and the commissioner resided in 
the county of the forum, did not 
cause the corporation to '‘reside’* 
therein within a statute limiting time 
for appeal bond. 

Tex.—Cousins v. Sovereign Camp, W. 
O. W., 35 S.W.2d 696, 120 Tex. 
107, appeal dismissed Cousins v. 
Sovereign Camp, W. O. W., 52 & 
Ct. 203, 284 U.S. 595* 76 L^Sd. 512. 

(5) A husband, by going to another 
county, did not make himself and 
his wife nonresidents, and they 
could not, by affidavits, change their 
residence, as fixed by the record, te 
gain additional time to file an ap¬ 
peal bond. 

Tex.—Sale v. Gersdorff, Civ.App., 189 
S.W. 574, error refused. 

72.5 Miss.—Edwards v. Peresich, 74 
So.2d 844, 221 Miss. 788. 

73. Ill.—See Strieker v. Umbden- 
stock, 198 Ill.App. 48—Stafford v. 
Kimmel, 188 HLApp. 281, 285. 

Or.—In-re Mays* Estate, 153 P.2d 530, 
175 Or. 323—Miller v. Arena, 193 
- P. 439, 1-03 Or. 592. 

Tenn.—Efctgland v. Young, 296 S.W. 
r 14^155 T^nn. 506. 

Te±.—King v. Payne, 292 S.W.2d 331 
—Glidden Co. v. Aetna Cas. & Sur. 
Co., 291 S.W.2d 315. 
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Garvin v. Hufft, Civ.App., 243 S. 
%V.2d 391, error refused no reversi¬ 
ble error—Brandon v. Tartt, Civ. 
App., 220 S.W. 2d 672—Grant v. 
Hughes, Civ.App., 198 S.W.2d 630— 
Byrnes v. Blair, Civ.App., 183 S.W. 
2d 287—Maples v. Service Mut. Ins. 
Co. of Texas, Civ.App., 169 S.W.2d 
500—Bruce v. San Antonio Music 
Co., Civ.App., 165 S.W.2d 243, error 
refused—Laban sat v. Cameron 
County, Civ.App., 143 S.W.2d 94. 

3 C.J. p 1183 note 10. 

Circuit court is without power to 
extend the time for filing of an ap¬ 
peal bond beyond thirty days from 
the date the term is adjourned. 

Tenn.—Physicians’ Mut. Health & 
Accident Ins. Co. v. Grigsby, 53 S. 
W.2d 381, 165 Tenn. 151. 

Supreme court cannot permit ap¬ 
pellant to file an appeal bond after 
the expiration of the period beyond 
which the trial judge or chancellor 
is prohibited by statute from per¬ 
mitting such bond or oath to be filed. 
Tenn.—England v. Young, 296 S_W. 
14, 155 Tenn. 506. 

Pendency of motion for new trial 
Where plaintiff, who was denied 
recovery, filed motion for new trial, 
and the court continued the hearing 
on motion until the succeeding term 
without prejudice, an order overrul¬ 
ing motion entered at the succeed¬ 
ing term and plaintiff’s notice of ap¬ 
peal given then were unauthorized 
and void and did not extend the time 
for filing an appeal bond. 

Tex.—Kunz v. Vahrenkamp, Civ.App., 
93 S.W.2d 491. 

Application to appeal in forma pau¬ 
peris 

Where one elects to appeal under 
statute allowing pauper’s appeal, but 
ability to give bond is established on 
contest, the mere making of affidavit 
of inability to give bond should not 
extend time within which reautefte 
appeal bond must be filed, and party 
cannot appeal after ability to give 
bond is established unless bond is 
filed within time prescribed by stat¬ 
ute. 

Tex.—De Miller v. Yzaguirre, Civ. 
App., 143 S.W.2d 425* error re¬ 
fused. 
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filing the same. 74 Under statutes in some jurisdic¬ 
tions the time may be extended, at least where 
good cause is shown. 75 

Although in some jurisdictions the time may be 
extended even after expiration of the time originally 
fixed by the court, 76 the general rule is that, where 
the time originally fixed has expired without any 
extension of time, jurisdiction is lost, and the 
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court has no power to afterward extend the time, 
and upon proper application the appeal will be dis¬ 
missed. 77 

As a rule, the making of an order extending the 
time fixed by the court for the filing of an appeal 
bond or undertaking is an exercise of judicial pow¬ 
er which can be performed by the court only in 
term time, 78 and under some statutes it is neces- 


74. Colo.—Pennsylvania Mortgage 
Trust Co. v. Elliott, 35 P. 914, 19 
Colo. 394—Lusk v. Kershow, 30 P. 
62, 17 Colo. 481. 

Ill.—See Strieker v. Umbdenstock, 
198 Ill.App. 48. 

3 C.J. p 1184 note 11. 

75. Conn.—Second Nat. Bank v. 
Harris, 187 A. 910, 122 Conn. 180. 

Minn.—Northern Oil & Gas Co. v. 
Birkeland, 203 X.W. 228, 164 Minn. 
466. 

N.Y.—In re Stephenson’s Will, 184 N. 
Y.S. 311, 193 App.Div. 929. 

Czupryna v. Strawinski, 50 N.Y. 
S.2d 633, 23 Misc. 119. 

Or.—Pond v. Jantzen Knitting Mills, 
180 P.2d 115, 187 Of. 697. 

Pa.—Pinney v. U-Drive-It Co., Com. 
PI., 53 Dauph.Co. 314—Stone v. Eis- 
man, 1 L.T..N.S., 123. 

Tenn.—Roller v. Burrow, 175 S.W.2d 
537, 180 Tenn. 380, rehearing de¬ 
nied 177 S.W.2d 547, 180 Tenn. 380 
—Physicians’ Mut. Health & Acci¬ 
dent Ins. Co. v. Grigsby, 53 S.W.2d 
381, 165 Tenn. 151. 

Utah.—Moser v. Lundahl, 92 P.2d 
340, 97 Utah 222. 

3 C.J. p 1184 note 12. 

Power to extend time to appeal 
Under rule providing that trial 
court can extend time for paying rec¬ 
ord fee or giving recognizance or fil¬ 
ing appeal, extension of time to ap¬ 
peal carries with it extension of time 
in which to pay record fee or give 
recognizance. 

Conn.—Second Nat. Bank v. Harris, 
187 A. 910, 122 Conn. 180. 

Courts pursue liberal policy con¬ 
cerning leave to file undertaking on 
appeal after law day has passed. 

N.Y.—Morris v. Brokab Corp., 83 N. 
Y.S.2d 163, 192 Misc. 1012. 

Burden, is on appellant to show 
good cause. 

Ind.—Willis v. Ferguson, ill N.E. 
810, 62 Ind.App. 563. 

Mistake or accident 

(1) Failure to file an undertaking 
on appeal in the statutory time, be¬ 
cause each of two attorneys sup¬ 
posed the other was attending to it, 
was not curable as a “mistake or ac¬ 
cident.” 

Utah.—Provo Reservoir Co. v. Tan¬ 
ner, 249 P. 118, 68 Utah 21. 

<2) However, where counsel on ap¬ 
peal divided labor and each proceed¬ 
ed on the theory that a certain part 


was done by the other, in view of 
the fact of considerable controversy 
after the trial, trouble over costs, 
and in settling the case, and that no 
prejudice has resulted, appellant 
should be relieved from failure to 
file appeal bond and pay appeal fee in 
prescribed time. 

Minn.—Northern Oil & Gas Co. v. 
Birkeland, 203 N.W. 228, 164 Minn. 
466. 

(3) Where appellant mistakenly 
thought the court could extend the 
time for filing an undertaking on ap¬ 
peal, and, being granted an exten¬ 
sion of time, did not file such under¬ 
taking until after the ten days al¬ 
lowed by statute, the supreme court 
would relieve appellant of the de¬ 
fault, the statute being for the first 
time construed in this respect. 

Or.—Miller v. Arenz, 193 P. 439, 103 
Or. 592. 

Extension for limited period only 
Tenn.—Strain v. Roddy, 101 S.W.2d 
475, 171 Tenn. 181. 

McGhee v. French, 107 S.W.2d 
516, 21 Tenn.App. 187. 

Stay of proceedings 

A provision in a rule to show cause 
why a new trial should not be grant¬ 
ed, that “all proceeding in said cause 
and on the execution issued on the 
judgment be and the same are here¬ 
by stated” permitted appellant to 
withhold the filing of the notice of 
appeal and the bond until discharge 
of the rule although not strictly in 
accordance with statutes requiring 
such filing within twenty days after 
final judgment. 

N.J.—Roth v. Protos, 1 A.2d 10, 120 
N.J.Law 502. 

Time allowed on. motion, to dismiss 

Where appellant failed to serve 
and file an undertaking, appeal would 
be dismissed unless appellant filed 
and served record and undertaking on 
appeal and paid ten dollars costs 
within ten days. 

N.Y.—U. S. Hat Co. of New York v. 
Title Guarantee & Trust Co., 7 N.E. 
2d 705, 273 N.Y. 586. 

Good cause not shown. 

Cal.—Clyde v. Clyde, 193 P.2d 9, 85 
C.A.2d 249. 

Utah.—Moser v. Lundahl, 92 P.2d 
340, 97 Utah 222. 

76. Colo.—Pennington v. McNally, 
19 P. 503, 11 Colo. 557. 

3 C.J. p 1184 note 13. 
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77. Cal.—Rauer’s Law, etc., Co. v. 
Standley, 84 P. 214, 3 C.A. 44. 

N.Y.—Wait v. Van Allen, 22 N.Y. 319. 
N.C.—Bowen v. Fox, 5 S.E. 437, 99 N. 
C. 127. 

Ohio.—Trader v. Sale, 18 Ohio Cir.Ct. 

814, 1 Ohio Cir.Dec. 654. 

Tex.—Wilkes v. Brown, Civ.App., 80 
S.W. 844. 

3 C.J. p 1184 note 14. 

In Illinois 

(1) The time for filing an appeal 
bond may be extended after the time 
originally fixed has expired during 
the term at which judgment was ren¬ 
dered. 

Ill.—Plotke v. Chicago Title & Trust 
Co., 51 N.E. 754, 175 Ill. 234. 

Benson v. Gerhart, 241 Ill.App. 
376. 

(2) After the term at which the 
judgment was rendered the court has 
no jurisdiction to extend the time 
for filing an appeal bond. 

Ill.—Hill v. Chicago, 75 N.E. 766, 218 
Ill. 178—Pardridge v. Morgenthau, 
42 N.E. 74, 157 Ill. 395—Hake v. 
Strubel, 12 N.E. 676, 121 Ill. 321. 

Newport v. McPherson, 198 Ill. 
App. 262—Kolvi v. Krulewich, 107 
Ill.App. 35—Gorski v. Featherstone, 
55 Ill.App. 368. See Booth v. Hart- 
wig, 199 Ill. App. 609—National 
Bank of Commerce v. Church, 195 
Ill.App. 310. 

(3) The allowance of a filing in- 
stanter after the time for filing has 
expired is in effect an order extend¬ 
ing the time for filing. 

Ill.—Pitsch v. Continental & Commer¬ 
cial Nat. Bank of Chicago, 137 N. 
E. 198, 305 Ill. 265, 25 A.L.R. 164. 

Second extension 

Where original thirty-day period 
for filing appeal bond expired August 
11, and on July 29 circuit court ex¬ 
tended time for thirty days from 
that date or until August 28, order 
on August 24 granting additional 
seven days was held unauthorized 
because not made within original 
thirty-day period, and hence appeal 
bond filed August 30 was two days 
too late, even though term did not 
expire until August 31. 

Tenn.—Strain v. Roddy, 101 S.W.2d 
475, 171 Tenn. 181. 

78. Ill.—Davis v. Mosbacher, 252 III 
App. 536. 

3 C.J. P im note 15. 
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sary that appellee be given notice of the applica¬ 
tion for such extension; otherwise the appeal will 
be dismissed. 79 

c. Premature Filing 

Under the practice in some Jurisdictions the prema¬ 
ture filing of a bond or other security is ineffective for 
the purpose of perfecting an appeal or proceeding in 
error, but in other jurisdictions such defect will be dis¬ 
regarded. 

Under the practice in some jurisdictions that an 


appeal is not properly perfected, and will be dis¬ 
missed, if the bond or undertaking was filed pre¬ 
maturely, as, for example, before filing or service 
of the notice of appeal, 80 before the order of appeal 
was made, 81 or before the judgment, order, or de¬ 
cree from which the appeal is prosecuted was ren¬ 
dered or made. 82 The contrary, however, has also 
been held; 83 and under some statutes it is pro¬ 
vided that an appeal bond shall not be held ineffec¬ 
tive because prematurely filed, 83 - 5 and that an ap- 


79. Conn.—Palmer v. Des Reis, 73 A. i 
2d 327, 136 Conn. 627. 

Utah.—Provo Reservoir Co. v. Tan¬ 
ner, 249 P. 118, 68 Utah 21. 

3 C.J. p 1184 note 16. 

80. Isaak v. Journey, 13 P.2d 247, 
52 Idaho 274—People's Savings & 
Trust Co. of Pittsburgh v. Rayl, 
265 P. 703, 45 Idaho 776, followed 
in People’s Savings & Trust Co. of 
Pittsburgh v. Allen, 265 P. 705, 45 
Idaho 781—Healy v. Taylor, 218 P. 
190, 37 Idaho 749. 

Utah.—Corpus Juris Secundum cited 
in Fisher v. Bylund, 93 P.2d 737, 
97 Utah 463. 

3 C.J. p 1184 notes 18, 19. 

Subsequent service of defendants' 
notice of appeal on a defendant who 
was not an adverse party did not 
vitiate a bond filed on the date the 
notice was originally served. 

Idaho.—People’s Savings & Trust Co. 
of Pittsburgh v. Rayl, 265 P. 703, 
45 Idaho 776, followed in People’s 
Savings & Trust Co. of Pittsburgh 
v. Allen, 265 P. 705, 45 Idaho 781. 

In Arizona, although a bond given 
without prior notice of appeal may 
be vitalized by a subsequent notice 
of appeal given in due time, the fil¬ 
ing of a bond is ineffectual for any 
purpose when the time for filing the 
notice of appeal has expired without 
such filing of notice. 

Ariz.—Reed v. Chambers, 201 P. 98, 
23 Ariz. 35. 

81. La.—Vivian State Bank v. Hol¬ 
comb, 127 So. 410, 13 La.App. 169. 
Clerk is not authorized to accept 

an appeal bond in the absence of a 
valid order granting an appeal. 

La.—Vivian State Bank v. Holcomb, 
supra. 

82. See infra text and note 83.5 for 
Texas rule prior to change in rules 
of procedure. 

83. Cal.—American Surety Co. of 
New York v. Superior Court in and 
for Los Angeles County, 23 P.2d 
508, 218 C. 377. 

Miss.—Hughes v. Kaw Inv. Co., 91 So. 
702, 129 Miss. 434. 

Mont.—Young v. Waldrop, 109 P.2d 
59, 111 Mont. 359. 

Ohio.—Wieland v. Se?d»$r f 169 N.E. 

35, 33 Ohio App. 284, 

3 C,J, p 1185 note 20, 


Reason for rule 

The statute requires that the bond 
be filed not later than a specified 
time but contains no limitation on 
the extent of the antecedent period 
of time. 

Mont.—Young v. Waldrop, 109 P.2d 
59, 111 Mont. 359. 

Wash.—In re Sims’ Estate, 235 P. 
2d 204, 39 Wash.2d 28 S—Singer v. 
Metz Co., 171 P. 1032, 101 Wash. 67. 

After judgment but before entry 
thereof 

The right of appeal is not lost by 
filing an appeal bond before journal 
entry but after judgment has been 
pronounced. 

Ohio.—Wieland v. Seidner, 169 N.E. 

35, 33 Ohio App. 284. 

Wash.—In re Sims’ Estate, 235 P.2d 
204, 39 Wash.2d 288. 

Bond filed before writ issued 

Where, pursuant to the provisions 
of R.L.H.1935, § 3556, the filing of the 
bond precedes the issuance of the 
writ by several months, but it is filed 
after judgment, is conditioned as re¬ 
quired by statute and by its terms 
may be identified with respect to 
said judgment, such bond was not 
prematurely filed. 

Hawaii.—R. W. Meyer, Limited v. 
McGuire, 36 Hawaii 184. 

Existence of judgment and right 
of appeal furnish a sufficient consid¬ 
eration for an undertaking on appeal, 
even though the undertaking precedes 
the filing of the notice of appeal and 
the presence of an undertaking in 
proper form at the time of the fil¬ 
ing of the notice of appeal would 
furnish a proper consideration for 
the undertaking. 

Cal.—American Surety Co. of New 
York v. Superior Court in and for 
Los Angeles County, 23 P.2d 508, 
218 C. 377. 

In Louisiana an appeal should not 
be dismissed because of failure to 
file a deposit for costs until after the 
return day, where the deposit was 
made before the record was filed in 
the court of appeal, unless appel¬ 
lants’ fault was responsible for de¬ 
lay. 

La.—Dorfer v. City of Natchitoches, 
App., 160 So. 807. 
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Cash deposit 

Where amended petition was filed 
after demurrer to former petition 
had been sustained and no order was 
entered on former petition from 
which an appeal could be taken, su¬ 
preme court had jurisdiction of ap¬ 
peal from judgment of dismissal en¬ 
tered after demurrer to amended pe¬ 
tition had been sustained, even 
though cash bond on appeal was filed 
with clerk of superior court more 
than three months before amended 
petition was filed and almost four 
months before notice of appeal was 
given. 

Wash.—State ex rel. Everett Fire 
Fighters Local No. 350 v. Johnson, 
278 P.2d 662, 46 Wash.2d 114. 

83-5 Tex.—City of Corpus Christi 
v. Gregg, 289 S.W.2d 746. 

Fey v. Woods, Civ.App., 226 S.W. 
2d 918. 

Prior to change in rules of proce¬ 
dure 

(1) A bond filed prior to the ren¬ 
dition of the judgment appealed from 
was insufficient and, unless the de¬ 
fect was cured, was ground for dis¬ 
missal of the appeal. 

Tex.—Reed v. Arnold, Civ.App., 103 
S.W.2d 1100—U. S. Cold Storage 
Co. v. Richards, Civ.App., 99 S.W. 
2d 697, error refused, affirmed 112 
S.W.2d 445, 131 Tex. 148—Earnest 
v. Ceuch, Civ.App., 66 S.W.2d 483— 
Kilday v. Alamo Post No. 2, Amer¬ 
ican Legion, Civ.App., 65 S.W.2d 
429—Cooper v. Carter, Civ.App., 233 
S.W. 1020. 

(2) Where judgment was not en¬ 
tered at the term in which it was 
rendered, but was entered nunc pro- 
tune at a later term, an appeal bond, 
filed before such judgment was en¬ 
tered of record, did not confer juris¬ 
diction on the court of civil appeals. 
Tex.—Stinnett v. Dudley, Civ.App., 

277 S.W. 801—Cooper v. Carter, Civ. 
App., 233 S.W. 1020. 

(3) An appeal bond filed at one 
term of court is premature and inef¬ 
fective to perfect an appeal from a 
nunc pro tunc order rendered at a 
subsequent term of court. 

Tex.—Jones v. Kuhn, 161 S.W. 2d 778, 
139 Tex. 125—Davis v. McCray 
Refrigerator Sales Corp., 150 S.W. 
2d 377, 136 Tex. 396. 
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peal bond previously filed shall be deemed to have 
been filed on the date of the overruling of the mo¬ 
tion for a new trial, if such motion is filed. 83,10 In 
some cases premature filing, if due to mistake or ac¬ 
cident, may be cured by amendment or refiling. 84 

A bond or undertaking is not prematurely filed, 
so as to render the appeal subject to dismissal, if it 
is filed on the same day that notice of appeal is filed 
or served or judgment, order, or decree entered or 
made; 85 nor is it premature to file it after entry 
of final judgment but before entry nunc pro tunc 
of an order overruling a motion for new trial. 86 

The delay of a clerk in entering an order may 
not render premature the filing of an appeal 
bond. 86,5 


4A C.J.S. 

§ 566. Service or Notice 

A statutory requirement that a copy of the bond or 
undertaking, or notice of filing it, be served on the ad¬ 
verse party or his attorney must be complied with. 

It is required under some statutes that the bond 
or undertaking on appeal, or a copy thereof, shall 
be served on the adverse party, or his agent or 
attorney, 87 and such copy must show the resi¬ 
dence of the sureties. 88 Under some statutes the 
service of the bond or undertaking on appeal has 
been held to be a jurisdictional prerequisite, and 
failure to make such service ground for dismiss¬ 
ing the appeal, 89 unless due to accident or mis¬ 
take. 90 Under other statutes it is held that such 
failure does not affect the jurisdiction, and is not 


(4) Bond filed prior to motion to 
vacate judgment will support review 
of determination of such motion. 
Where motion to vacate judgment 
was filed within 30-day period fol¬ 
lowing overruling of motion for a 
new trial, Court of Civil Appeals 
could review action of trial court 
with respect to motion even though 
defendant filed appeal bond before 
order of trial court overruling mo¬ 
tion to vacate judgment was entered. 
Tex.—Forshagen v. Payne, Civ.App., 
225 S.W.2d 229. 

83.10 Tex.—City of Corpus Christ! 
v. Gregg, 289 S.W.2d 746. 

84. Or.—Hawthorne v. East Port¬ 
land, 6 P. 685, 12 Or. 210. 

3 C.J. p 1185 note 21. 

85. Idaho.—Isaak v. Journey, 13 P. 
2d 247, 52 Idaho 274—People’s Sav- j 
ings & Trust Co. of Pittsburgh v. 
Rayl, 265 P. 703, 45 Idaho 776, fol¬ 
lowed in People’s Savings & Trust 
Co. of Pittsburgh v. Allen, 265 P. 
705, 45 Idaho 781—Mathers v. Math¬ 
ers, 248 P. 468, 42 Idaho 821—Rob¬ 
inson v. St. Maries Lumber Co., 186 
P. 923, 32 Idaho 651—Zienke v. 
Northern Pacific R. Co., 65 P. 431, 
7 Idaho 746. 

Tex.—Kolp v. Shrader, Civ.App., 168 
S.W. 464. 

3 C.J. p 1185 note 22. 

86. Tex.—U. S. Royalty Ass’n v. 
Stiles, Civ.App., 131 S.W.2d 1060, 
error dismissed, judgment correct 
—Yellow Cab Co. v. McCloskey, 
CivA.pp., 82 S.W.2d 1042, error dis¬ 
missed. 

86J5 Tex.—Sloan v. Richey, Civ.App., 
143 S.W.2d 119, error dismissed, 
judgment correct—U. S. Cold Stor¬ 
age Co. v. Richards, Civ.App., 99 S. 
W.2d 697, error refused. Affirmed 
112 S.W.2d 445, 131 Tex. 148. 
Exception to rule , 

If judgment is not entered,in the 
minutes at the term at which it ; is 
rendered, but is entered - nunc, pro 
tunc at subsequent term, an appeal 


bond to be effective to support ap¬ 
peal must be filed after such entry, 
and if filed before is functus officio. 
Tex.—Sloan v. Richey, Civ.App., 143 
S.W.2d 119, error dismissed, judg¬ 
ment correct. 

87. N.Y.—Waggoner v. Jageacks, 193 
N.E. 296, 265 N.Y. 511. 

N.D.—American Loan & Investment 
Co. v. Dalen, 191 N.W. 490, 49 N.D. 
323. 

Or.—In re Burnt River Water Rights, 
241 P. 988, 116 Or. 525. 

Pa.—Dilworth v. Jones, 1 Browne 
318. 

3 C.J. p 1185 note 23. 

Belief from default 

Where substantial time elapsed be¬ 
fore appellant sought to be relieved 
of default in failing to serve appeal 
bond, on appeal from probate to dis¬ 
trict court, denial of motion to be 
permitted to amend appeal from pro¬ 
bate court and to be relieved of de¬ 
fault in failing to serve appeal bond, 
was proper. 

Minn.—In re Kees’ Estate, 285 N.W. 
836, 205 Minn. 349. 

88. N.Y.—Blood v. Wilder, 6 How. 
Pr. 446. 

S.D.—Morrison v. O’Brien, 97 N.W. 2, 
17 S.D. 372—Pierce v. Manning, 47 
N.W. 295, 1 S.D. 306. 

89. N.Y.—Hagen v. Village of Mont¬ 

gomery, 193 N.E. 297, 265 N.Y. 512 
—Waggoner v. Jageacks, 193 N.E. 
296, 265 N.Y. 511—Blek v. Wilson, 
193 N.E. 293, 265 N.Y. 506, reversed 
on other grounds 195 N.E. 205, 266 
N.Y. 571—Fort v. Globe & Rutgers 
Fire Ins. Co., 125 N.E. 918, 227 N. 
Y. 561 - . „ 

Or.—In re Burnt River Water Rights, 
241 P. 988, 116 Or. 525—’Morrison v. 
St. Johns Sanitarium, 174 P. 721, 
89 Or. 427. 

S.D.—Carlton v. Saville, 313 -N.W. 569, 
51 S.D. .282. 

3 C.J. p 1185 note 26. 

Ia Minnesota 

(1) An appeal from probate court 
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to district court may be dismissed 
for failure of appellant to comply 
with requirement of statute that ap¬ 
peal bond be served. 

Minn.—In re Kees’ Estate, 285 N.W. 
836, 205 Minn. 349—Van Sloun v. 
Du Toit, 272 N.W. 261, 199 Minn. 
434. 

(2) Service of bond on appeal is 
not jurisdictional in case of appeals 
to the supreme court, and failure to 
serve the bond is a mere irregular¬ 
ity. 

Minn.—In re Gelin’s Estate, 37 N.W. 

2d 538, 228 Minn. 568. 

In North Dakota 

(1) In taking appeals, the service 
of an undertaking when required by 
statute is a jurisdictional prerequi¬ 
site. 

N-D.—Peterson v. State Highway 
Commissioner, 63 N.W.2d 138. 

(2) The service of an undertaking 
on appeal is not jurisdictional; where 
there is a reasonable excuse for the 
failure to serve notice of a deposit 
given in lieu of an undertaking the 
appeal will not be dismissed. 

N.D.—Gamble-Robinson Minot Co. v. 
Mauratis, 214 N.W. 913, 55 N.D. 
616. 

(3) Where other party is not harm¬ 
ed, the appeal will not be dismissed 
for lack of formal notice to opposing 
counsel who had verbal notice of de¬ 
posit of the amount of the under¬ 
taking on appeal. 

N.D.—Gamble-Robinson Minot Co. v. 

Mauratis, supra. 

Proof of service held sufficient 
Or.—Tokay Heights Development Co. 
v. Hull, 167 P. 577, 9.2 Or. 159. 

90. Or.—Stone v. First Nat. Bank, 
193 P. 1023, 100 Or. 528. 

S.D.—Reich v. Martin, 248 N.W. 495, 
61 S.D. 3li. 

3 C.J. p 1185 note 27. 

Service at wrong address , 

Where appellant’s attorney in good 
faith attempted to serve, the under¬ 
taking upon respondent’s attorney by; 



4A C.J.S. 

ground for dismissal ; 91 or that it may be waived 
by failure to object within a reasonable time, as 
will be discussed infra §§ 572, 573. 

Where the statute directs the manner in which 
the bond or undertaking must be served, such direc¬ 
tion must, of course, be complied with ; 92 but where 
the statute is silent as to the manner of service, the 
directions of the court should be obtained and fol¬ 
lowed, and a service made in accordance with such 
directions will be deemed sufficient. 93 In some ju- 
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risdictions the court may, on motion, require ac¬ 
ceptance of service of an undertaking. 94 

The time within which a bond or undertaking 
must be served depends on the statutory provision 
involved. 95 

When proof of service is required to be filed, fail¬ 
ure to file such proof is ground for dismissal. 96 

Since the requirement of sendee or notice is stat¬ 
utory, service or notice is not necessary where the 
statute does not require it. 97 


4. Amendments and New or Additional Bonds or Undertakings 


§ 567. Right and Power to Amend or Give 
New Bond or Undertaking 

a. In general 

b. Particular omissions or defects 

c. Discretion of court 

d. Liberal construction of statutes 

e. Retrospective operation 

f. Consent of sureties 

g. Amendment as to deposit 

h. Where no bond or undertaking has 

been filed 

i. Where bond or undertaking is void or 

inoperative 

j. Lost bond 

k. Number of amendments or new bonds 
Z. Procedure 


m. Time of application 

n. In vrhat court; jurisdiction 

a. In General 

An appeal bond which is defective in form or sub¬ 
stance may be cured by amendment or a new bond; but 
if an appeal bond is jurisdictional a void bond cannot 
be amended or a new one filed in its place after the time 
for filing appeal bonds has passed although generally, 
if the bond is defective but not void, the defect may be 
cured by amendment or by the filing of a new bond. 

A fatally defective and insufficient appeal bond 
or undertaking cannot be amended, nor can a new 
bond or undertaking be filed in lieu thereof, where 
the time for appeal has passed, and the giving of 
an appeal bond or undertaking is essential to ap¬ 
pellate jurisdiction. 97 * 50 Neither the lower court 98 


leaving a copy at his supposed resi¬ 
dence, but failed to make good serv¬ 
ice because the latter did not in fact 
live in such residence, the court may 
permit service to be made on such 
terms as may be just and will not 
dismiss the appeal. 

Or.—McKissick v. McKissick, 174 P. 
721, 93 Or. 644. 

91. Ill.—Schornick v. Prudential Ins. 

Co. of America, 277 IlLApp. 36. 
Wash.—Kraft v. Spencer Tucker 
Sales, 239 P.2d 563, 39 Wash.2d 943 
—Cline v. Price, 239 P.2d 322, 39 
Wash. 2d 816—Adjustment Dept., 
Olympia Credit Bureau v. Smede- 
gard, 236 P.2d 560, 39 Wash.2d 962. 
3 C.J. p 1185 note 28. 

■When notice of appeal is served 
and filed in good faith the supreme 
court acquires jurisdiction of the 
cause, at least to the extent of au¬ 
thorizing the court, upon a sufficient 
showing, to permit the serving of an 
undertaking for costs which has not 
been previously served. 

S.D.—Reich v. Martin, 248 N.W. 495, 
61 S.D. 311. 

Affidavit of oversight and mistake 
is insufficient to justify the supreme 
court in exercising, in appellants' be¬ 
half, its discretion to permit the 

4A C.J.S.—19 


serving of an undertaking for costs 
which they did not previously serve. 
S.D.—Reich v. Martin, supra. 

92. N.Y.—In re SafEold, 220 N.Y.S. 
200, 128 Misc. 422. 

S.D.—Carlton v. Saville, 213 N.W. 

509, 51 S.D. 282. 

3 C.J. p 1185 note 30. 

Where court prescribed manner of 
service 

Where service was made on a per¬ 
son not a party or attorney or in 
any way appearing of record as in¬ 
terested in the result of the suit, the 
fact that the court ordered service 
on such person does not excuse want 
of service as required by statute. 
S.D.—American Loan & Investment 
Co. v. Dalen, 191 N.W. 490, 49 N.D. 
323. 

Where appellant mailed a second 
undertaking for costs to respondent’s 
attorneys, who did not admit serv¬ 
ice, the appeal was not perfected. 
S.D.—Carlton v. Saville, 213 N.W. 

509, 51 S.D. 282. 

Service by registered mail 

Mailing a copy of undertaking on 
appeal by registered mail is not valid 
service, where the attorneys refused 
to accept delivery on condition of re¬ 
ceipting therefor. 
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N.Y.—In re Saffold, 220 N.Y.S. 200, 
128 Misc. 422. 

93. Wis.—Whereatt v. Bills, 79 N. 
W. 416, 103 Wis. 348, 74 AnuS.R. 
865. 

94. N.Y.—Gilpin v. Savage, 124 N.Y. 
S. 875, 138 App.Div. 416. 

3 C.J. p 1185 note 33. 

95. N.D.—Wilson v. Atlantic El. Co. f 
97 N.W. 535, 12 N.D. 402. 

3 C.J. p 1185 note 32. 

96. Or.—Fleming v. Pattison, 143 P. 
1101, 72 Or. 393. 

97. Idaho.—Bothwell v. Keefer, 20 
P.2d 199, 52 Idaho 737. 

La.—Martin-Wilkie Chevrolet Co. v. 

Wingart, App., 189 So. 309. 

Nev.—Scossa v. Church, 182 P. 925, 43 
Nev. 403. 

N.M.—State v. City of Albuquerque, 
234 P. 1012, 30 N.M. 424. 

97.50 Ala.—Clary v. Cassels, 61 So. 

2d 692, 258 Ala. 183. 

Va.—Parker v. Prince William Coun¬ 
ty, 93 S.E.2d 136, 198 Va. 231- 
Clinch Valley Lumber Corporation 
v. Hagan Estates, 187 S.E. 440, 167 
Va. 1. 

98. R.I.—Vaill v. New Shoreham, 28 
A. 344, 18 R.I. 405. 

3 C.J. p 1185 note 35. 
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nor the appellate court," after the time for ap¬ 
peal has passed, has any power, unless it is con¬ 
ferred by statute, to allow a fatally defective and 
insufficient appeal bond or undertaking to be amend¬ 
ed or a new bond or undertaking to be filed in lieu 
thereof. 

In some jurisdictions, in the absence of statutory 
authority therefor and in the absence of a stat¬ 
ute or rule of court to the contrary, 1 when an ap¬ 


peal bond is defective in form or substance, but not 
void so as to deprive the court of jurisdiction, the 
court may allow an amendment to correct the defi¬ 
ciency, or the filing of a new bond, 2 and, of course, 
such an amendment or new bond will be allowed 
where a statute so provides. 3 Such statutes have 
been held to be constitutional, at least if the right 
to have the judgment reviewed has not become 
barred by lapse of time. 4 


99. Iowa.—Sutton v. Bower, 99 N.W. 
104, 124 Iowa 58. 

Ohio.—Liberal Market, Inc. v. Main- 
Nottingham Inv. Corp., 127 N.E.2d 
50, 97 Ohio App. 464—Miller v. 
Garrett, App., 126 N.E.2d 149. 

3 C.J. p 1186 note 36. 

1. D.C.—Darlington v. Turner, 24 
App.D.C. 573. 

3 C.J. p 1186 notes 38, 39. 

2. Ohio.—Shires v. Fesler, 21 Ohio 
Cir.Ct.,N.S., 529. 

3 C.J. p 1186 note 37. 

Appeal under Pennsylvania Arbitra¬ 
tion Law 

If the recognizance in an appeal 
under the Pennsylvania Arbitration 
Law is defective, the proper remedy 
is to rule appellant to perfect his bail 
or have his appeal dismissed, and 
quashing the appeal without first 
taking such a rule is improper. 

Pa.—Kerr v. Martin, 15 A. 860, 122 
Pa. 436. 

Means v. Trout, 16 Serg. & R. 
349. 

Davison v. Clifford, 3 Pa.Co. 452. 

3. Ala.—Terry v. Gresham, 48 So.2d 
437, 254 Ala. 349—Colbert County 
v. Tennessee Valley Bank, 144 So. 
803, 225 Ala. 632—McCarter v. City 
of Florence, 104 So. 806, 213 Ala. 
367—Strain v. Irwin, 75 So. 151, 199 
Ala. 592. 

Ark.—Fairview School Dist. No. 7 v. 
Mammoth Spring School Dist. No. 
2, 70 S.W.2d 502, 189 Ark. 74. 

Colo.—Gibbs v. Security Trust & 
Savings Bank, 176 P. 827, 65 Colo. 
413—In re Baird’s Estate, 148 P. 
856, 59 Colo. 389—Catlin v. Vande- 
grift, 144 P. 894, 58 Colo. 289. 

Ga.—Maddox v. Waldrop, 4 S.E.2d 
684, 60 Ga.App. 702. 

Idaho.—Doran v. Bird, 199 P. 85, 34 
Idaho 46. 

Ill.—Kowalczyk v. Swift & Co., 148 
N.E. 59, 317 Ill. 312. 

In re Boening’s Estate, 274 Ill. 
App. 434—Henry v. Flynn, 268 Ill. 
App. 220. 

La.—Hitt v. Herndon, 117 So. 568, 
166 La. 497. 

Hamilton v. Fusilier, App., 72 So. 
2d 880—Anagnosti v. Toye Bros. 
Yellow Cab Co., App., 52 So.2d 875. 
Minn.—Geddes v. Broman, 295 N.W. 
518, 209 Minn. 603. 

Miss.—Denkman Lumber Co. v. Mor¬ 
gan, 63 So.2d 411, 219 Miss. 692— 
Bassett v. Building & Loan Ass’n, 


145 So. 109, 164 Miss. 674—Lovett 
v. Harrison, 137 So. 471, 162 Miss. 
814—Wills v. Howie Bros., 68 So. 
780, 109 Miss. 568. 

N.Y.—Anderson v. Abbott-Cheney Pa¬ 
per Corporation, 180 N.E. 883, 259 
N.Y. 26. 

Nev.—Chance v. Arcularius, 227 P.2d 
198, 68 Nev. 51. 

N.D.—McLean v. Underdal, 11 N.W. 
2d 102, 73 N.D. 74—Wasson v. 

Brotherhood of Railroad Trainmen. 
257 N.W. 635, followed in Huff¬ 
man v. Brotherhood of Railroad 
Trainmen, 257 N.W. 639—In re Pe¬ 
terson, 134 N.W. 751, 22 N.D. 480. 
Ohio.—Austin v. Morris, 134 N.E. 471, 
103 Ohio St. 449. 

Okl.—Corpus Juris Secundum cited 
in Graokla Gas Co. v. Chatham, 119 
P.2d 848, 850, 189 Okl. 697—Corpus 
Juris Secundum cited in Magerus 
v. Doss, 101 P.2d 804, 805, 187 Okl. 
123—Federal Discount Co. v. Clow- 
dus, 150 P. 1104, 50 Okl. 154. 

Or.—Union Cent. Life Ins. Co. v. 
Deschutes Valley Loan Co., 3 P. 
2d 536, 139 Or. 222—Dibble v. David 
Hodes Co., 277 P. 820, 132 Or. 596 
—Hodgson v. Curtin, 166 P. 929, 
90 Or. 105—Sutton v. Sutton, 150 
P. 1025, 78 Or. 9. 

S.D.—Thomson v. Meridian Life Ins. 
Co. of Indianapolis, Ind., 153 N.W. 
993, 36 S.D. 175. 

Tex.—Grogan Mfg. Co. v. Lane, 169 S. 
W.2d 141, 140 Tex. 507. 

Womack v. Carson, Com.App., 65 
S.W.2d 485, rehearing denied, Com. 
App., 70 S.W.2d 416. 

Hardy v. City of Throckmorton, 
Civ.App., 70 S.W.2d 775—Security 
Union Ins. Co. v. Gullett, Civ.App., 
36 S.W.2d 1085—Roberts v. Stone- 
ham, Civ.App., 31 S.W.2d 856—Fos¬ 
ter v. Bunting, Civ.App., 19 S.W.2d 
784—Goldman v. Engel, Civ.App., 
250 S.W. 303—West v. Giesen, Civ. 
App., 242 S.W. 312—Turner v. First 
Nat. Bank, Civ.App., 234 S.W. 928 
—Newell v. Lafarelle, Civ.App., 225 
S.W. 853, dismissed for want of ju¬ 
risdiction—First State Bank & 
Trust Co. of Santa Anna v. O. D. 
Mann & Sons, Civ.App. 209 S.W. 
683—Dunnagan v. East Texas Col¬ 
onization & Development Co., Civ. 
App., 198 S.W. 357—Crawford v. 
Wellington Railroad Committee, 
Civ.App., 174 S.W. 1004, reversed 
on other grounds, Com.App., 216 S. 
W. 151. 


Wash.—Mulka v. Keyes, 246 P.2d 834, 
40 Wash.2d 919. 

3 C.J. p 1186 note 41. 

Appeal and certiorari 

The bond in an appeal is amend¬ 
able, but the bond in a certiorari is 
not amendable. 

Ga.—Hunter v. Lanier, 39 S.E.2d 79, 
74 Ga.App. 177. 

Amendment by substitution 
A new surety on appeal bond could 
be substituted by presenting separate 
document differing from the original 
only in the matter of substitution of 
surety. 

Cal.—Kettelle v. Superior Court in 
and for Los Angeles County, 279 P. 
1018, 100 C.A. 349. 

Dismissal not required 

Defects or irregularities in an ap¬ 
peal bond do not require dismissal, 
but may be cured by amendment or 
furnishing a new bond. 

Neb.—Gannon v. Phelan, 89 N.W. 

1028, 64 Neb. 220. 

Leave of court necessary 
An amended appeal bond can only 
be filed by leave of the appellate 
court. 

Tex.—Edwards v. Edwards, Civ.App., 
288 S.W. 634, reversed in part on 
other grounds and affirmed in part. 
Com.App., 295 S.W. 581. 

Practice under Compulsory Arbitra¬ 
tion Act 

(1) The bail on an appeal from 
the award of arbitrators, under the 
Compulsory Arbitration Act, is not 
subject to the practice in reference 
to special bail. When appellee is dis¬ 
satisfied with the bail, his course is 
to apply to the court for a rule for 
additional bail, and the opinion of 
the court that the bail is sufficient is 
conclusive. He cannot treat it as a 
nullity, and issue execution. 

Pa.—Snyder v. Zimmerman, 1 Penr. 
& W. 293. 

(2) Where bail on an appeal was 
entered within sixteen days, and no 
exception was taken until seven days 
afterward, and, as soon as appellant 
knew of the exception, he offered un¬ 
exceptional additional bail, which the 
opposite party refused to receive, but 
issued an execution, it was held that 
the execution was erroneous. 

Pa.—Davis v. Black, 12 Serg. & R. 
327. 
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It has been held that the power is to be liberally 
exercised, 4 - 5 but under some of the statutes, and 
in those jurisdictions in which the power is exer¬ 
cised without statutory authority, the defect must 
have been due to accident, mistake, or inadvertence, 
or otherwise excusable. 5 The right to amend an ap¬ 
peal bond does not cure defects or irregularities 
therein where the right is not in fact exercised. 5 - 5 

Amendment to conform to another appeal. A 
bond filed in one appeal cannot be amended so as 
to be effective in another appeal if such amend¬ 
ment would in effect be the filing of a new bond 
contrary to the statute; 6 but where the bond cor¬ 
rectly describes the court to which the appeal is 
taken, but the judgment is reversed because the ap- 
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peal is taken to the wrong court, and the appellant 
files an appeal to the proper court, the bond may 
be amended to correspond with the second appeal. 7 

b. Particular Omissions or Defects 

Where defects in appeal bonds are curable by amend¬ 
ment or a new bond, defects in appeal bonds as to par¬ 
ties, sureties, and the amount and conditions of the bond 
are among the matters which may be so cured. 

Where, by reason of statutory authorization or 
through judicial interpretation, amendments to ap¬ 
peal bonds are permitted, in a proper case and on 
proper and seasonable application an amendment 
will be allowed to cure omissions or defects as to 
parties, 8 as to the sureties, 9 as to amount and con- 


Preston Nat. Bank, 22 S.W. 579, 85 
Tex. 560. 

Decatur First Nat. Bank v. Pres¬ 
ton Nat. Bank, 22 S.W. 1048, 24 S. 
W. 668, 3 Tex.Civ.App. 545. 

3 C.J. p 1187 note 42. 

4.5 HI.—In re O’Donnell’s Estate, 48 
N.E.2d 192, 318 Ill.App. 373. 

5. N.D.—In re Peterson, 134 N.W. 
751, 22 N.D. 480. 

Or.—Steed v. Cavanaugh, 151 P. 968, 
80 Or. 62. 

3 C.J. p 1187 note 43. 

Sickness of attorney 

After dismissal of an appeal by 
reason of failure of surety on appeal 
undertaking properly to justify be¬ 
fore a judge or clerk, appellant was 
permitted to file an additional under¬ 
taking, where it appeared that his 
attorney was ill and spent some days 
in the hospital, rendering it impossi¬ 
ble for him to attend to his client’s 
affairs. 

Or.—Logan v. Cross, 192 P. 1119, 98 
Or. 274. 

5.5 Ga.—Maddox v. Waldrop, 4 S.E. 
2d 684, 60 Ga.App. 702. 

6. Ill.—Lindsay v. Garst, 252 Ill. 
App. 457. 

Appeal not under alternative method 
in California 

Appeal from eighteen separate rul¬ 
ings, not taken under the alterna¬ 
tive method in which only one under¬ 
taking has been filed, will be dismiss¬ 
ed, since in such case no new or 
amended undertaking can be filed. 
Cal.—Watson v. Pryor, 193 P. 797, 
49 C.A. 554. 

7. Miss.—Nations v. Lovejoy, 31 So. 
811, 80 Miss. 401. 

8. Ohio.—Austin v. Morris, 134 N.E. 
471, 103 Ohio St. 449. 

Tex.—Stroud v. Ward, Civ.App., 36 S. 
W.2d 590—Creosoted Wood Block 
Paving Co. v. McKay, Civ.App., 234 
S.W. 587—Newell v. Lafarelle, Civ. 
App., 225 S.W. 853, dismissed for 
want of jurisdiction. 

3 C.J. p 1188 note 48. 


Description of parties 

An amendable defect in the de¬ 
scription of the parties, such as er¬ 
roneously stating that plaintiff ap¬ 
peals when defendant was appellant, 
is not ground for dismissal, but an 
amendment should be allowed. 

Or.—Oxman v. Baker County, 234 P. 
799, 115 Or. 436. 

Names of obligees 

(1) An appeal bond is amendable 
by changing the name of the obligee 
therein. 

Ga.—Ausmus v. Stevens, 40 S.E.2d 
757, 74 Ga.App. 597—Hunter v. 

Lanier, 39 S.E.2d 79, 74 Ga.App. 
177. 

Tex.—Shanklin v. Rogers, Civ.App., 
213 S.W.2d 730—Speckels v. Kneip. 
Civ.App., 170 S.W.2d 255, error re¬ 
fused—Runyon v. Valley Pub. Co.. 
Civ.App., 147 S.W.2d 521, error re¬ 
fused—Teas v. Swearingen, Civ. 
App., 101 S.W.2d 334. 

(2) Where appeal bond had been 
filed with and approved by the clerk 
of court, without the names of the 
obligees in blank space provided 
therefor, it was not error for the ap¬ 
pellate court, to permit the names of 
obligees to be inserted. 

Ohio.—Austin v. Morris, 134 N.E. 471, 
103 Ohio St. 449. 

(3) Appeal bond naming as obligee 
therein one of the parties who was 
dead at the time the bond was filed 
could be amended. 

Tex.—Stroud v. Ward, Civ.App., 36 S. 
W.2d 590. 

(4) Permitting amendment, with 
surety’s consent, of appeal bond made 
payable to county clerk instead of 
county judge by striking out word 
“clerk” and interlining “judge” held 
not error. 

Tex.—King v. King, Civ.App., 91 S. 
W.2d 511, error dismissed. 

9. Ala.—Colbert County v. Tennes¬ 
see Valley Bank, 144 So. 803, 225 
Ala. 632. 


Ark.—Fairview School Dist. No. 7 v. 
Mammoth Spring School Dist. No. 
2, 70 S.W.2d 502, 189 Ark. 74. 

La.—Stewart v. Clay, 117 So. 147, 
166 La. 278—Farmers’ Loan & 
Mortgage Co. v. Langley, 117 So. 
137, 166 La. 251. 

Miss.—Purity Ice Cream Co. v. Mor¬ 
ton, 127 So. 276, 157 Miss. 728. 

N.M.—Eank of Commerce of Taiban 
v. Duckworth, 194 P. 367, 26 N.M. 
437. 

Ohio.—Shires v. Fesler, 21 Ohio Cir. 
Ct.,N.S., 529. 

Or.—Burkitt v. Vail, 238 P. 1114, 123 
Or. 461. 

Tex.—Elder Mfg. Co. v. The Leader, 
Civ.App., 25 S.W.2d 274, reversed 
on other grounds The Leader, Inc. 
v. Elder Mfg. Co., Com.App., 39 S. 
W.2d 880. 

3 C.J. p 1188 note 49. 

Nonresidence of surety 

A defect in an appeal bond by rea¬ 
son of nonresidence of the surety 
could be remedied, and did not war¬ 
rant dismissal of appeal without giv¬ 
ing an opportunity for correction. 

La.—Stewart v. Clay, 117 So. 147, 166 
La. 278. 

Omission of valid justification from 
appeal bond, resulting from fact that 
an appellant improperly acted as no¬ 
tary, occurred through “mistake” or 
“accident” within meaning of statute 
authorizing amendment of appeal pro¬ 
ceedings, and motion to dismiss ap¬ 
peal would be denied, conditionally 
upon appellants’ payment of money 
to respondents’ attorneys and upon 
proper justification of the sureties. 
S.D.—Sagness v. Farmers Co-op. 
Creamery Co. of Baltic and Dell 
Rapids, 291 N.W. 60, 67 S.D. 183. 
Where an attorney improperly be¬ 
comes bail for an appeal from an 
award of arbitrators, the appeal is 
not void; and appellant ought to have 
a reasonable time, after objection 
made, to enter proper bail. 

Pa.—Short v. Rudolph, 1 Pittsb. 50. 
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ditions of the bond or undertaking, 10 as to for- to filing or indorsement, 14 or to cure mere clerical 
mal requisites and recitals, 11 - as to the court to or inadvertent errors, 1 ® want or insufficiency of 
which the appeal is taken, 12 as to execution, 12 as approval, where there was an attempt in good faith 


10. Ala.—Terry v. Gresham, 48 So. 
2d 437, 254 Ala. 349. 

Ill.—Ditis v. Ahlvin Const. Co., 72 N. 

E.2d 704, 331 Ill.App. 182. 

La.—State v. Comus Cleaners, App., 
141 So. 393. 

Miss.—Thorsen v. Illinois Cent. R. 

Co., 72 So. S79, 112 Miss. 139. 

N.D.— Corpus Juris Secundum cited 
in Haman v. McHenry County, 72 
N.W.2d 630, 635. 

Ohio.—O’Leary v. Burnett, App., 87 
N.E.2d 899. 

Or.—In re Andersen's Estate, 198 P. 
236, 101 Or. 94—Hodgson v. Cur¬ 
tin, 166 P. 929, 90 Or. 105—Sutton 
v. Sutton, 150 P. 1025, 78 Or. 9. 

Pa.—Schuylkill County v. De Turk, 
16 Pa.Co. 463. 

Tenn.—Sykes v. White, 14 Tenn.App. 
327. 

Tex.—Mercantile National Bank at 
Dallas v. McCullough Tool Co., Civ. 
App., 250 S.W.2d 870, reversed on 
other grounds. Sup., 259 S.W.2d 724, 
152 Tex. 471—McNaley v. Sealy, 
Civ.App., 114 S.W.2d 1187—Stern v. 
Maxwell, Civ.App., 44 S.W.2d 482— 
Foster v. Bunting, Civ.App., 19 S.W. 
2d 784—Turner v. First Nat. Bank, 
Civ.App., 234 S.W. 928—Rounds v. 
Coleman, Civ.App., 185 S.W. 640. 

3 C.J. p 1189 note 50. 

Guarantee of payment 

Where notice of appeal to the su¬ 
preme court was served in good faith, 
the undertaking purporting to guar¬ 
antee payment of damages and costs 
on appeal instead of directly agree¬ 
ing to pay all costs and damages was 
held defective, hut not a nullity, and 
defect could be cured. 

N.D.—Wasson v. Brotherhood of Rail¬ 
road Trainmen, 257 N.W. 635, 65 N. 
D. 246, followed in Huffman v. 
Brotherhood of Railroad Trainmen, 
257 N.W. 639, 65 N.D. 253. 

Amendment permitted by single jus¬ 
tice 

Where a single supreme court jus¬ 
tice, on motion, remedied insufficien¬ 
cy in amount of the bond on appeal 
from the district court, the pro¬ 
priety of the justice’s action could 
not be questioned before the supreme 
court. 

N.J.—Central Home Trust Co. v. 
Walsh Bakeries and Restaurants, 
165 A. 107, 11 N.J.Misc. 161. 

Where bond given as both stay 
and cost bond is insufficient as to 
amount, appellant will be allowed to 
remedy the defect. 

Wash.—Northern Savings & Loan 
Ass’n v. Kneisley, 76 P.2d 297, 193 
Wash. 372. 

11 . Ohio.—Shires v. Fesler, 35 Ohio 
Cir.Ct. 162. 


Tex.—Marlett v. Brownfield, Civ.App., 
140 S.W.2d 353. 

3 C.J. p 1189 note 51. 

Description of judgment appealed 
from 

Tex.—Keys v. Alamo City Baseball 
Co., Civ.App., 142 S.W.2d 694. 

12. Colo.—Pershing v. Wolfe, 44 P. 
754, 8 Colo.App. 82. 

Miss.—Nations v. Lovejoy, 31 So. 811, 
80 Miss. 401. 

13. Colo.—In re Baird’s Estate, 148 
P. 856, 59 Colo. 389. 

Ga.—Sasnett v. Owen, 26 S.E.2d 640, 
69 Ga.App. 741. 

La.—Blaize v. Cazezu, 24 So.2d 147, 
208 La. 1081—Hammond State Bank 
& Trust Co. v. Hammond Box & 
Veneer Co., 149 So. 498, 177 La. 849. 
Or.—In re Iltz’s Estate, 202 P. 409, 
104 Or. 32, affirmed 206 P. 550, 104 
Or. 59. 

3 C.J. p 1190 note 53. 

Oath as to sufficiency of surety 
Omission of an appellant to make 
oath that the surety on the bond of 
appeal is worth the amount for which 
he is bound as required by statute 
may be corrected in the district 
court at any time prior to judgment 
if notice shall be served on appellant 
that the bond is insufficient. 

La.—Lampton Realty Co. v. Kerr, 98 
So. 266, 154 La. 843. 

Signature 

(1) Where steps have been taken 
by a party to give an appeal bond 
which is in proper form, except that 
it Is signed by a party and not by a 
surety, and where such bond has been 
approved by the clerk, the court has 
authority to permit its amendment 
or renewal. 

Ohio.—Shires v. Fesler, 35 Ohio Cir. 
Ct 162. 

(2) Appellant, on discovering that 
his undertaking was signed by one 
without authority, may have leave 
to file an undertaking properly exe¬ 
cuted by person having authority to 
execute it. 

S.D.—Thomson v. Meridian Life Ins. 
Co. of Indianapolis, Ind., 153 N.W. 
993, 36 S.D. 175. 

(3) Where surety on appeal bond 
was a corporation, and the bond was 
executed for the corporation by an 
attorney in fact, failure to attach 
power of attorney authorizing such 
execution did not render the bond a 
nullity and the appeal subject to dis¬ 
missal, but such defect could be cured 
by amendment, and evidence, other 
than the original paper executed by 
the corporation, could be introduced 
to show the existence of such author¬ 
ity. 

Ga.—Hunter v. Lanier, 39 S.E.2d 79, 
74 Ga.App. 177. 
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(4) The existence of outstanding 
power of attorney which allegedly 
revoked authority of agent to exe¬ 
cute cost bond for principal was a 
matter of defense, and did not con¬ 
stitute a valid objection to amend¬ 
ment seeking to attach a certified 
copy of power of attorney to appeal 
bond. 

Ga.—Hunter v. Lanier, supra. 

Amendment of power of attorney 
Under statute authorizing amend¬ 
ment of appeal bond, power of at¬ 
torney authorizing attorney to exe¬ 
cute appeal bond in behalf of gran¬ 
tor of power, which power, after 
exercise thereof by execution of bond, 
is attached to and made part of bond, 
may be amended. 

Ga.—Sasnett v. Owen, 26 S.E.2d 649, 
69 Ga.App. 741. 

14. S.D.—Starkweather v. Bell, 80 
N.W. 183, 12 S.D. 146. 

3 C.J. p 1190 note 54. 

15. Ga.—Barley v. Horton, 101 S.E. 
680, 149 Ga. 605. 

S.D.—Haines v. Waite, 244 N.W. 113, 
60 S.D. 199—Central Loan & In¬ 
vestment Co. v. Loiseau, 235 N.W. 
105, 58 S.D. 88—Polluck v. Minne¬ 
apolis & St. L. R. Co., 180 N.W. 61, 
43 S.D. 456. 

3 C.J. p 1190 note 55. 

Wrong initial 

Where an attorney at law signed 
the name of his principal to an ap¬ 
peal bond, and inadvertently or er¬ 
roneously subscribed a name con¬ 
taining a wrong middle initial, such 
error could be cured by amendment. 
Ga.—Barley v. Horton, 101 S.E. 680, 
149 Ga. 605. 

Payable to clerk instead of to judge 
Permitting an amendment, with the 
surety’s consent, of appeal bond made 
payable to the county clerk instead 
of the county judge by striking out 
the word “clerk” and interlining 
“judge” has been held not error. 

Tex.—King v. King, Civ.App., 91 S.W. 
2d 511, error dismissed. 

Pallure to refer to order 
Where there was a single appeal 
from a judgment and an order deny¬ 
ing new trial, although the under¬ 
taking served and filed with the no¬ 
tice did not refer to the order yet 
where the surety undertook to pay 
all costs, etc., and in event of af¬ 
firmance the amount directed to be 
paid by the judgment, it will be 
deemed that the undertaking did not 
cover the appeal, from the order 
merely through clerical omission, and 
appellant will be < allowed to file a 
new undertaking. 

S.D.—Polluck v. Minneapolis & St. L. 
R. Co., 180 N.W. 61, 43 S.D. 456. 
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to have the bond approved, 16 want of revenue 
stamp, 17 noncompliance with statutory requirements 
as to form or contents, 18 or defects due to the neg¬ 
ligence or carelessness of the clerk or other officer. 19 

The court may permit appellant to file a bond, as 
required by statute where, by mistake, an under¬ 
taking was filed instead. 19 - 5 It has been held that 
the failure to serve a copy of the bond on the ad¬ 
verse party, as required by statute, is a defect which 
the appellate court may permit the appellant to 
cure. 19 - 10 

c. Discretion of Court 

Under some statutes, the court must permit appel¬ 
lant to cure defects in the appeal bond, but under others 
the allowance of such relief rests in the court’s discre¬ 
tion. 

The allowance of an amendment for the pur¬ 
pose of correcting the defects of appeal bonds and 
undertakings is mandatory under some statutes, 20 
such enactments practically commanding the court, 
when requested, to fix a time for the filing of an 
amended bond. 21 

Under other statutes, although the power of 
amendment is of statutory creation, it has been 
held that such enactments are not mandatory, but 
simply repose a reasonable discretion in the courts. 22 
Where the statute does not expressly provide for 
an amendment, the granting or refusal thereof has 
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frequently been held to be a matter of discretion 
with the court. 28 

d. Liberal Construction of Statutes 

Statutes providing for amendments should be liberal¬ 
ly construed. 

The general rule is that statutes providing for the 
amendment of bonds or undertakings on appeal, 
being remedial in their nature, should be liberally 
construed, so as most effectually to promote the ob¬ 
ject of the enactment and aid in the attainment of 
substantial justice. 24 

e. Retrospective Operation 

A statute relating to amendment of appeal bonds 
may apply to appeals begun and pending at the time of 
its enactment. 

A remedial statute giving the appellate court pow¬ 
er to order or permit a new appeal bond to be filed 
in place of a defective one applies to appeals begun 
prior to its enactment and pending at that time. 25 

f. Consent of Sureties 

If it might otherwise discharge them from liability 
the sureties must consent to the amendment. 

An appeal bond or undertaking cannot be amend¬ 
ed without the consent of the sureties thereon, 
where the amendment might discharge them from 
liability. 26 


16. Ill.—Mertz v. Mehlhop, 117 Ill. 
App. 77. 

Mich.—McClintock v. Laing, is Mich. 
300. 

3 C.J. p 1190 note 56. 

17. Ind.—Hamlin v. Hanger, 24 Ind. 
401—Teagarden v. Garver, 24 Ind. 
399. 

3 C.J. p 1190 note 57. 

18. Miss.—Green v. Hodges, 87 So. 
2d 87. 

Ohio.—Austin v. Morris, 134 N.E. 471, 
103 Ohio St. 449. 

Tex.—Roberts v. Stoneham, Civ.App., 
31 S.W.2d 856—West v. Giesen, 
Civ.App., 242 S.W. 312. 

3 C.J. p 1190 note 58. 

19. Ga.—Hooks v. Stamper, 18 Ga. 
471. 

Ky.—Hargis v. Pearce, 7 Bush 234— 
Manier v. Lindsey, 3 Bush 94— 
Adams v. Settles, 2 Duv. 76. 

N.T.—Foster v. Foster, 7 Paige 48. 

3 C.J. p 1190 note 59. 

19.5 Wia.—Ladegaard v. Connell, 
281 N.W. 656, 229 Wis. 36. 

19.1Q Wis.—Wenzel & Henoch Const 
Co. v. Town of Wauwatosa, 275 N. 
W. 552, 226 Wis. 10. 

Power to permit amendment 
Under statute permitting supreme 
court to permit amendment where 


appellant in good faith, through mis¬ 
take or accident, omits to do any act 
necessary to perfect appeal, supreme 
court would grant permission to serve 
copy of appeal bond, which was filed 
with clerk but never served upon re¬ 
spondent, even though time for per¬ 
fecting appeal had expired. 

Wis.—Wenzel & Henoch Const. Co. v. 
Town of Wauwatosa, supra. 

i 

20. Ill.—Kowalczyk v. Swift & Co., ! 
148 N.E. 59, 317 Ill. 312. 

La.—Stewart v. Clay, 117 So. 147, 166 
La. 278. 

3 C.J. p 1190 note 61. 

21. Colo.—Boulder County v. King, j 
13 P. 539, 9 Colo. 542—Wheeler v. 
Kuhns, 11 P. 97, 9 Colo. 196. 

22. Idaho.—Doran v. Bird, 199 P. 85, 
34 Idaho 46. 

Okl.—Taliaferro v. Reirdon, 99 P.2d 
520, 186 Okl. 601. 

3 C. J. p 1191 note 63. 

Abuse of discretion not shown 

It is not an abuse of discretion to 
decline to permit an undertaking on 
appeal to the district court to be 
amended, where the application 
therefor is delayed ten days after the 
argument of the motion to dismiss, 
and is not accompanied by a suffi¬ 
cient undertaking, duly executed. 
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Idaho.—Doran v. Bird, 199 P. 85, 34 
Idaho 46. 

23. Ill.—Griffin v. Belleville, 50 Ill. 
422—Harlan v. Scott, 3 Ill. 65— 
Crain v. Bailey, 2 Ill. 321. 

24. La.—Mayweather v. Long, 129 
So. 151, 170 La. 747—Stewart v. 
Clay, 117 So. 147, 166 La, 278. 

Okl.—Corpus Juris cited in Harjo v. 
Aubrey, 87 P.2d 140, 143, 184 Okl. 
344. 

Tex.—Stroud v. Ward, Civ.App., 36 S. 
W.2d 590. 

3 C.J. p 1191 note 65. 

Statute is remedial and is intend¬ 
ed to favor the perfecting of attempt¬ 
ed appeals. 

N.D.—McLean v. Underdal, 11 N.W. 
2d 102, 73 N.D. 74. 

25. Ohio.—Hays v. Armstrong, 7 
Ohio 247. 

3 C.J. p 1191 note 66. 

26. N.T.—American Mut. Liability 
Ins. Co. v. Blodgett, 24 N.Y.S.2d 
757, 175 Misc. 816. 

S.D.—Union Central Life Ins. Co. v. 
Lindermann, 210 N.W. 156, 50 SLD. 
331. 

3 C.J. p 1191 note 67. 

Necessity fox Joinder in application 
The supreme court cannot grant 
I leave to amend appeal bond on appli- 
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g. Amendment as to Deposit 

Lack op insufficiency of a deposit may be cured by 
amendment. 

Where the statute permits the deposit of a sum 
of money in lieu of an appeal bond or undertaking, 
it is held in some cases that failure to make the 
deposit or irregularity in making an insufficient 
deposit may be cured by amendment. 27 

L Where No Bond or Undertaking Has Been 
Filed 

Although there is some authority to the contrary, 
the general rule is that if no bond or undertaking has 
been filed the omission cannot be cured. 

In the absence of statutory authority, where no 
bond or undertaking at all has been filed within the 
time prescribed by statute, rule of court, or order 
of court granting the appeal, the general rule is that 
the omission cannot be cured, even by leave of court, 
by filing a bond nunc pro tunc, either in the lower 
court or in the appellate court, nor is this permit¬ 
ted by the statutes allowing an amendment or the 
filing of a new bond or undertaking where the 
bond or undertaking filed is defective. 28 Under 
some statutes, however, the court is authorized to 
grant relief from the failure to file the bond or un¬ 
dertaking on appeal in time, 29 or it is held that, 
where the other steps for perfecting the appeal 
are taken in time, the filing of the bond or under¬ 
taking within the prescribed time is not jurisdic¬ 
tional, and the omission may be cured, by permis¬ 


sion of the court, by filing the same nunc pro tunc 
in the lower court, or even in the appellate court, 
and after motion to dismiss, 39 provided sufficient ex¬ 
cuse for failure to file the same in proper time and 
due diligence are shown. 3 * A bond filed nunc pro 
tunc under stipulation of the parties has been held 
sufficient. 32 A statute providing that where ap¬ 
pellant gives notice of appeal but fails through 
mistake to do any other act necessary to perfect 
the appeal, the court may permit an amendment, has 
been held to authorize the court to permit appel¬ 
lant to file a bond after the time to appeal has ex¬ 
pired where the failure to file a bond was due to 
mistake of law or fact. 32 * 5 

i. Where Bond or Undertaking Is Void or In¬ 
operative 

As a general rule, a bond or undertaking which is so 
radically defective as to be void cannot be amended. 

Although there is authority to the contrary, 33 
the general rule, in the absence of a statute to the 
contrary, is that the filing of a bond or undertak¬ 
ing which is so radically defective, either in form 
or substance as to be void, is the same as filing 
none at all, and the defect cannot be cured by the 
filing of a new bond or undertaking in the appel¬ 
late court, or in the lower court after the expira¬ 
tion of the time for filing the same, and that such 
a case does not come within the statutes author¬ 
izing an amendment or new bond in the case of a 
defective or insufficient bond. 34 In accordance with 


cation in which appellant's sureties 
have not joined. 

S.D.—Union Central Life Ins. Co. v. 
Lindermann, supra. 

27. N.Y.—Lane v. Humbert, 9 N.Y. 
S. 744, 16 Daly 186, 18 N.Y.Civ. 
Proc. 377. 

Szerlip v. Bair, 46 N.Y.S. 461, 20 
Misc. 588. 

3 C.J. p 1191 note 68. 

28. Ala.—Terry v. Gresham, 48 So. 
2d 437, 254 Ala. 349. 

Hawaii.—Kuapuhi v. Pa, 31 Hawaii 
623. 

Idaho.—Woodmansee & Webster Co. 
v. Woodmansee, 176 P. 148, 31 Ida¬ 
ho 747. 

La.—Ramizest v. Ramizest, 77 So.2d 
733, 226 La. 973. 

Nev.—Chance v. Arcularius, 227 P. 
2d 198, 68 Nev. 51. 

N.Y.—In re Gouraud’s Estate, 172 N. 
Y.S. 816. 

Ter.—Pillow v. McLean, Civ.App., 86 
S.W.2d 646, reversed on other 
grounds 88 S.W.2d 702, 126 Tex. 
349—Brown v. Gorman Home Re¬ 
finery, Civ.App. f 276 S.W. 787, af¬ 
firmed Comer v. Brown, ComApp., 
285 S.W. 307. 

3 CwJ. p 1191 note 69, p 1192 note 70. 


29. Ariz.—Lount v. Strouss, 162 P. 
2d 430, 63 Ariz. 323. 

Or.—Boehmer v. Silvestone, 174 P. 

1176, 95 Or. 154. 

3 C.J. p 1192 note 71. 

Service of new notice of appeal 
A party, who has not complied 
with the statute requiring that an 
undertaking be executed by appel¬ 
lant, has a right to treat his notice 
of appeal as a nullity and, within the 
time allowed for appeal, to serve a 
new notice of appeal, together with 
a bond complying with the statute. 
S.D.—Aldrich v. Public Opinion Pub. 
Co., 132 N.W. 278, 27 S.D. 589. 

30. U.S.—Beardsley v. Arkansas, 
etc., R. Co., Ark., 15 S.Ct. 786, 158 
U.S. 123, 39 L.Ed. 919. 

Miss.—Sabougla Drainage Dist. No. 
2 of Calhoun and Webster Counties 
v. People’s Bank & Trust Co. of 
Tupelo, 1 So.2d 219, 191 Miss. 331. 
3 C.J. p 1192 note 73. 

31. Miss.—Sabougla Drainage Dist. 
No. 2 of Calhoun and Webster 
Counties v. Peoples Bank & Trust 
;Co. of Tupelo, supra. 

N.D.—Beddow v. Flage, 126 N.W. 97, 
26 N.D. 66. 

| 3 C.J. p 1192 note 74. 
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32. Tex.—Gilbough v. Stahl Bldg. 
Co., 45 S.W. 385, 91 Tex. 621. 

32.5 Okl.—Harjo v. Aubrey, 87 P.2d 
140, 184 OkL 344. 

33. Pa.—Kerr v. Martin, 15 A. 860, 
122 Pa, 436. 

3 C.J. p 1193 note 76 [a]. 

34. Ala.—Rosser v. Rosser, 76 So. 
2d 781, 262 Ala, 38. 

Cal.—Brownell v. Superior Court in 
and for San Bernardino County, 
162 P. 419, 32 C.A. 227. 

Ga,—Dillingham v. Eslinger, 122 S. 

E. 627, 32 Ga,App. 36. 

Idaho.—Marine Mart v. Kruger, 272 
P.2d 307, 75 Idaho 345—Beckstead 
v. Gee, 79 P.2d 293, 58 Idaho 758. 
Ill.—Legro v. Drainage Com'rs of 
Ashkum Drainage Dist. No. 1, 130 
N.E. 369, 297 Ill. 155. 

Kan.—Morse v. Schaake, 41 P.2d 
1009, 141 Kan. 473. 

Ky.—Cox v. Allen, 222 S.W. 932, 188 
Ky. 598. 

Nev.—Hough v. Roberts Min. & Mill. 

Co., 75 P.2d 731, 58 Nev. 245. 
Ohio.—Mullins v. Webb, 157 N.E. 
815, 25 Ohio App. 352—Rich v. Ru¬ 
pert, 12 Ohio App. 159. 

S.D.—Cornwell v. City of Watertown, 
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this rule, an appeal bond, becoming inoperative 
after dismissal of the appeal, cannot be amended 
so as to become a writ of error bond, 35 nor can 
a cost bond be substituted for a combined super¬ 
sedeas and cost bond after the expiration of the 
time for appeal. 36 

j. Lost Bond 

A lost bond may be replaced. 

Where the bond given on appeal has been lost, 
the appeal will not be dismissed, but appellant will 
be required or permitted to give a new bond. 37 

k. Number of Amendments or New Bonds 

Under some statutes the filing of only one new bond 
is permitted but under other statutes more than one is 
allowed. 

In some jurisdictions, under statutes, providing 
for the amendment of appeal bonds, or the filing of 
new bonds, it has been held that the court may per¬ 


mit the filing of a third bond, where the second bond 
filed proves to be objectionable. 38 Under other 
statutes, however, only one new bond can be al¬ 
lowed, and if it is insufficient the appeal will be 
dismissed. 39 

1. Procedure 

Where the bond or undertaking is insufficient, the 
proper procedure is for appellee to move that the bond 
be rendered sufficient or the appeal dismissed, or for 
appellant to move for leave to amend or file a new bond. 

The procedure in the appellate court in case of 
an insufficient appeal bond or undertaking varies in 
different jurisdictions; in some the appropriate 
practice is for appellee to move in the appellate 
court for an order requiring a change or renewal 
of the bond within a time to be designated by the 
court, and in default that the appeal be dismissed. 40 
In others the proper step is a motion by appellant 
for leave to amend or file a new bond or undertak¬ 
ing, 41 or, where a motion has been made to dis- 


198 N.W. 478, 47 S.D. 292—Reed v. 
Todd, 154 N.W. 447, 36 S.D. 215. 
Wash.—Sal vino v. Taylor Mill Co., 
173 P. 433, 102 Wash. 507, affirmed 
178 P. 453. 105 Wash. 699. 

3 C.J. p 1193 note 77. 

Bond filed before decree 

An appeal bond, filed before the 
decree, is void, and the court cannot 
permit the filing of a new bond. 
Ohio.—Mullins v. Webb, 157 N.E. 

815, 25 Ohio App. 352. 

Burden to show timeliness of appli¬ 
cation 

The burden is on appellant apply¬ 
ing for leave to serve and file a new 
undertaking to show facts authoriz¬ 
ing the court to grant the relief, and 
that compliance will not be futile by 
expiration of statutory period for 
taking an appeal. 

S.D.—Reed v. Todd, 154 N.W. 447, 
36 S.D. 215. 

Failure to identify appeal 

Where an undertaking on appeal 
was so defective that it did not iden¬ 
tify the appeal it was intended to 
support, the superior court was with¬ 
out jurisdiction to authorize its 
amendment. 

Cal.—Brownell v. Superior Court in 
and for San Bernardino County, 
162 P. 419, 32 C.A. 227. 

Inserting names of obligors as obli¬ 
gees 

The insertion, by a clerical error, 
of the names of the obligors in an 
appeal bond as obligees will render 
the bond void, and hence no correc¬ 
tion thereof can be made. 

La.—Dunlap v. Price, 10 LaAnn. 155. 

No sureties 

Failure to have appeal bond sign¬ 
ed by surety could not be corrected 
by amendment after expiration of 


the time within which the law re¬ 
quired bond to be given. 

Ohio.—Sears v. Badgley, App., 44 N. 
E.2d 794—Hennick v. Hennick, 
App., 35 N.E.2d 753. 

Incompetent sureties 

Defect in appeal bond resulting 
from fact that sureties on the bond 
were two nonappealing judgment 
debtors was one of substance and 
not of form and could not be cured 
by giving a new and sufficient bond 
after time for filing bond had ex¬ 
pired. 

Wash.—Boris v. Ross, 106 P.2d 1081, 
6 Wash.2d 139. 

Failure of surety to justify 

Under statute providing that, upon 
failure of surety on appeal to justify 
within time limited, appeal should 
be regarded as though undertaking 
had not been given, an appellant fail¬ 
ing to comply with its terms loses 
the benefit of his appeal, since the 
statute is peremptory. 

Nev.—Hough v. Roberts Min. & Mill. 

Co., 75 P.2d 731, 58 Nev. 245. 
Authority of agent 

A writ of error bond which pur¬ 
ported to bind plaintiff in error, but 
which was defective because signed 
and sealed by his attorney, who had 
no sealed authority to bind plaintiff, 
could not be cured after expiration 
of time for perfecting appeal by 
plaintiff’s sealed ratification of act 
of his attorney. 

Va—Forrest v. Hawkins, 194 S.E. 
721, 169 Va. 470. 

35. Tex.—Kolp v. Shrader, Civ.App., 
168 S.W. 464. 

Effect of affidavits by sureties 

A cost bond on appeal cannot be 
treated as a bond on writ of error, 
although the sureties present affi¬ 
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davits reciting that they intend the 
bond to be operative on writ of error. 
Tex.—Kolp v. Shrader, supra 

36. S.D.—Wiseman v. Wiseman, 209 
N.W. 337, 50 S.D. 258. 

37. Ind.—Gumberts v. Adams Ex¬ 
press Co., 28 Ind. 181. 

Tenn.—White v. Bettis, 5 Heisk. 374 
—Chisum v. Wooten, 1 Overt. 338. 
Tex.—Gilbough v. Stahl Bldg. Co., 45 
S.W. 385, 91 Tex. 621. 

3a Colo.—Boulder County v. King, 
13 P. 539, 9 Colo. 542. 

Ky.—Bates v. Courtney, 1 Dana 145. 
N.J.—Watson v. Marple, 18 N.J.Law 
8 . 

3 C.J. p 1193 note 80. 

39. La.—Delatour v. Rispoli Poul¬ 
try, App., 174 So. 279—Menefee 
Motor Co. v. Pique, 136 So. 224, 17 
La App. 431. 

3 C.J. p 1193 note 81. 

40. Neb.—Gannon v. Phelan, 89 N. 
W. 1028, 64 Neb. 220—Chase v. 
Omaha L. & T. Co., 76 N.W. 896, 
56 Neb. 358. 

Motion for new bond 

Where the statute has substituted 
a motion for a new bond for a mo¬ 
tion to dismiss the appeal for insuf¬ 
ficiency of bond, a motion to dismiss 
an appeal for the insufficiency of the 
bond is properly denied. 

Colo.—Peters v. Peters, 261 P. 874, 
82 Colo. 503. 

41. Or.—Graf v. Pearcy, 149 P. 532, 
76 Or. 488. 

Tex.—Provident Ins. Co. v. Crump- 
ler, Civ.App., 62 S.W.2d 174—In¬ 
ternational-Great Northern R. Co. 
v. Smith, Civ.App., 269 S.W. 886. 

3 C.J. p 1193 note 83. 
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miss the appeal, appellant may enter a cross motion 
for leave to amend the bond or undertaking. 42 

The motion should be accompanied with an affi¬ 
davit setting forth the facts on which the appli¬ 
cation is based, 43 and in some jurisdictions it has 
been held that appellant should accompany his mo¬ 
tion to amend with the tender of a new and suffi¬ 
cient bond. 44 

It is usually necessary to give notice to the ad¬ 
verse party or his counsel so that they may have 
the opportunity of being heard. 45 

Where respondent claims that the bond filed by 
appellant is insufficient, his remedy is by a motion 
for a new or additional bond, not a motion to dis¬ 
miss the appeal. 45 - 5 

m. Time of Application 

As a general rule, the bond or undertaking on ap¬ 
peal may be amended after the time to appeal or to 
file the bond has expired. 

Application for leave to amend a defective ap¬ 
peal bond or undertaking or to file a new bond or 
undertaking in lieu thereof must be made, of 
course, within the time, if any, prescribed by the 
statute or rules of court or fixed by order of court, 46 
but the right to amend may be exercised, no stat¬ 
ute or rule of court to the contrary, after the time 
for perfecting the appeal has expired, 47 or after 
the time prescribed for filing the original bond. 48 
Where there is no fixed rule on the subject, it is 


required that appellant shall act with reasonable 
diligence after discovery of the necessity of an 
amendment or of a new bond. 49 The application 
for leave to amend or file a new bond or under¬ 
taking need not be made, in many jurisdictions, be¬ 
fore the case has reached the appellate court, or 
even before a motion to dismiss, as shown in the 
following subdivision of this section, unless failure 
to do so is want of due diligence under the circum¬ 
stances; 50 but as a rule it must be made before 
the determination, and in some states before the 
hearing, of a motion to dismiss. 51 

n. In What Court; Jurisdiction 

The motion for amendment of the appeal bond should 
be made in the court where the cause is pending. 

The motion for an amendment, or the filing of a 
new appeal bond in the nature of an amendment, 
must, as a general rule, be made in the court in 
which the cause is pending at the time such mo¬ 
tion is made. 52 Under the statutes in many juris¬ 
dictions, and in some jurisdictions even in the ab¬ 
sence of express statutory authority, an amend¬ 
ment may be made or a new bond or undertaking 
filed in the appellate court, by leave of that court, 
and even after a motion has been made to dis¬ 
miss, or on the hearing of such motion. 53 When 
an appeal has been perfected the jurisdiction of 
the lower court ceases, and it has then no author¬ 
ity to permit the amendment of the bond or under¬ 
taking on appeal, or the giving or filing of a new 


42. Ill.—Hileman v. Beale, 5 N.E. 
108, 115 Ill. 355—Willenborg v. 
Murphy, 40 Ill. 46. 

Mertz v. Mehlhop, 117 Ill.App. 
77. 

Miss.—Gericevich v. Bonham, 170 So. 

680, 177 Miss. 423- 
3 C.J. p 1193 note 84. 

43. Or.—De Lashmutt v. Sellwood, 
10 Or. 51. 

44. Ga.—King- Hardware Co. v. 
Bowden, 39 S.E. 404, 113 Ga. 924. 

Mich.—Cole v. Wayne Cir. Judge, 64 
N.W. 741, 106 Mieh. 692. 

Mont.—Hill v. Cassidy, 60 P. 811, 24 
Mont. 108. 

Tex.—Cowperthwaite v. Fulton, Civ. 

App., 27 S.W. 588. 

3 C.J. p 1193 note 86. 

Independent pleading 

An amended undertaking- on appeal 
in response to a motion to dismiss, 
questioning the sufficiency of the un¬ 
dertaking, should have been filed up¬ 
on leave from the supreme court, and 
as an independent pleading in the 
proceeding. 

Or.—Smith v. iDwight, 148 P. 477, 80 
Or. 1. 

45. La.—Durel v. Buchanan, 86 So. 
189, 147 La. 804. 


Creston. Lumber Co. v. Cocker- 
ham's Estate, 2 La.App. 29. 

3 C.J. p 1194 note 87. 

45.5 Ohio.—Acme Mortg. & Inv. Co. 
v. Bachelor, 74 N.E.2d 111, 79 Ohio 
App. 417. 

46. Tex.—Scarborough v. Kerr, Civ. 
App., 70 S.W.2d 607—General Inv. 
Corporation v. Carter, Civ.App., 48 
S.W.2d 439. 

3 C.J. p 1194 notes 89, 90. 

Substitution of surety at subsequent 
term 

When the trial court during term 
time approves an appeal bond, and 
designates the time within which it 
may be filed, it has no authority at a 
subsequent term, although within 
the time allowed for filing bond, to 
permit a substitution of another 
surety and then to approve the bond. 
Ind.—Truscon Steel Co. v. Metropol¬ 
itan Casualty Ins. Co. of New 
York, App., 168 N.E. 51—Plotnicki 
v. Nowicki, 127 N.E. 564, 74 Ind. 
App. 383. 

47. Ala.—Colbert County v. Tennes¬ 
see Valley Bank, 144 So. 803, 225 
Ala. 632. 


La.—Cryer v. Cryer, App., 65 So.2d 
618. 

Miss.—Lovett v. Harrison, 137 So. 
471, 162 Miss. 814. 

Tex.—West v. Giesen, Civ.App., 242 
S.W. 312. 

48. Tex.—Womack v. Carson, Com. 
App., 65 S.W.2d 485, rehearing de¬ 
nied, Com.App., 70 S.W.2d 416. 

48. U.S.—Beardsley v. Arkansas, 
etc., R. Co., Ark., 15 S.Ct. 786, 158 
U.S. 123, 39 L.Ed. 919. 

3 C. J. p 1194 note 91. 

Application too late 
La.—Jordon v. Saunders, 13 La.Ann. 
417. 

50. Ga. — Gordon ▼. Robertson, 26 
Ga. 410. 

51. Mont.—Hill v. Cassidy, 60 P. 
811, 24 Mont. 108. 

3 C.J. p 1194 note 94. 

52. N.Y.—Parks v. Murray, 16 N.E. 
485, 109 N.Y. 646. 

3 C.J. p 1194 note 96. 

53- IU.—Bradenberg v. Eisenreicher, 
208 Ill.App. 224. 

Tenn.—Stricklin v. Louisville & N. 

R. Co., 2 Tenn.App. 14L 
3 C.J. p 1194 note 98. 
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bond in lieu of that which was originally filed, 54 
unless the statute expressly provides otherwise. 55 

Under the practice in some jurisdictions, ob¬ 
jections to the sufficiency of the appeal bond must 
be made in the lower court and cannot be consid¬ 
ered by the appellate court on a motion to dismiss 
the appeal. 55 * 5 

§ 568. Right and Power to Require New or 
Additional Bond or Undertaking 

Where the appeal bond or undertaking is defective 
or becomes insufficient, the court may generally require 
appellant to give new or additional security. 

If it appears that the bond or undertaking is de¬ 
fective or the security otherwise insufficient, as 
where the sureties become insolvent, the lower 
court may on motion require appellant to give a 
new or additional bond or undertaking at any time 
before it has lost jurisdiction by perfection of the 
appeal, 56 but not afterward. 57 
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fault thereof dismiss the appeal or vacate the stay, 58 
while in other jurisdictions the appellate court has 
been held to have such power, even in the absence 
of express statutory authority, 59 provided, in some 
of such jurisdictions, the insufficiency of the secur¬ 
ity is due to a change in the circumstances of the 
case, or of the parties or sureties, since the bond 
or undertaking was approved or taken, or fraud 
was practiced to secure approval of the security. 60 
In a number of jurisdictions such power has been 
expressly conferred upon the appellate court by 
statute. 61 Under some statutes the application may 
be made either to the lower court or to the appel¬ 
late court. 62 

§ 569. Sufficiency, Approval, and Filing of 
New Bond or Undertaking 

When a new or additional bond or undertaking is re¬ 
quired or authorized, it must be sufficient, duly ap¬ 
proved, and given within the prescribed time. 


In some jurisdictions it has been held that, in A new or additional bond or undertaking which is 
the absence of a statute, the action of the lower required or authorized must be a sufficient and 

court or officer in approving or accepting a bond duly approved bond or undertaking and must be 

or undertaking is final, and if it proves insufficient given in compliance with the order of the court, 

the appellate court cannot require appellant to give and within the time fixed by the order, or the ap- 

a new or additional bond or undertaking, and in de- peal will be dismissed, 63 but a reasonable time must 


54. Miss.—Avent v. Markette, 69 So. 
705, 109 Miss. 835. 

3 C.J. p 1195 note 99. 

55. La.—Hand v. Harper, 129 So. 
664, 171 La. 47. 

Exclusive jurisdiction 

The district court, when so provid¬ 
ed by statute, is vested with exclu¬ 
sive original jurisdiction regarding 
the correction of errors in the appeal 
bond. 

La.—Hand v. Harper, supra. 

55.5 La.—Succession of Roth, 87 So. 
2d 719, 230 La. 33. 

56. Ga.—Hunter v. Lanier, 39 S.E. 
2d 79, 74 Ga.App. 177. 

Pa.—Commonwealth v. Wistar, 21 A. 
871, 142 Pa. 373. 

Appeal of Chew, 9 Watts & S. 
151. 

Wis.—Eureka Steam Heating Co. v. 
Sloteman, 30 N.W. 241, 67 Wis. 
118. 

3 C.J. p 1195 note 2. 

Corrected judgment 
Entry of corrected judgment does 
not require the filing of a new ap¬ 
peal bond. 

Tex.—Panhandle Const. Co. v. Lind¬ 
sey, Com.App., 72 S.W.2d 1068. 
Order in vacation 

Under some statutes the judge of 
the lower court does not have juris¬ 
diction in vacation to make an order 
requiring plaintiff to give a new bond 


or additional security on the exist- | 
ing bond. I 

Va.—Chase v. Miller, 14 S.E. 545, 88 j 
Va. 791. 

Action on clerk’s own motion 

Where appellee failed to file mo¬ 
tion to test sufficiency of bond, it 
was beyond duty of clerk of court 
to require additional surety on bond 
formerly furnished. 

La.—Felder v. Springfield Farmers' 
Co-op. Ass’n, App., 29 So.2d 547. 

57. N.T.—Parker v. Murray, 16 N.E. 
485, 109 N.Y. 646. 

3 C.J. p 1195 note 3. 

58. Ark.—Miller v. Heard, 7 Ark. 
50. 

Cal.—Macomber v. Conradt, 37 P. 

382, 4 C.Unrep.Cas. 723. 

La.—Davies v. Monroe Waterworks, 
etc., Co., 31 So. 694, 107 La. 145. 

Surget v. Stanton, 10 La.Ann. 
318. 

Mich.—Perrin v. Kellogg, 37 Mich. 

316—Moore v. Olin, 6 Mich. 328. 

3 C.J. p 1195 note 4. 

59. Minn.—Bock v. Sauk Center 
Grocery Co., 110 N.W. 257, 100 
Minn. 71, 10 Ann.Cas. 802. 

Tex.—Carter v. Price, Civ.App., 145 
S.W.2d 291—Jenkins v. Clapp, Civ. 
App., 119 S.W.2d 573. 

3 C.J. p 1195 note 5. 

Bight to appeal without bond 

An appeal from an order allowing 
plaintiff in a suit for separate main¬ 
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tenance, suit money and maintenance 
pendente lite will not be dismissed 
because of failure of appellant to 
comply with an order requiring an 
additional appeal bond when appel¬ 
lant would be entitled to prosecute 
an appeal without filing any bond. 
Mo.—Mossberger v. Mossberger, 215 
S.W. 760, 202 Mo.App. 271. 

Increase in security not required 
Ohio.—Toulmm v. Becker, App., 124 
N.E.2d 778. 

60- Fla.—Hathcock v. Soci€t6 An- 
onyme La Floridienna 45 So. 22, 
54 Fla. 522. 

3 C.J. p 1196 note 6. 

61. Tex.—Houston Gas & Fuel Co. 
v. Perry, 79 S.W.2d 623, 127 Tex. 
102 . 

3 C.J. p 1196 note 7. 

62. Iowa.—Home Sav., etc., Co. v. 
Polk County Dist. Ct., 95 N.W. 522. 
121 Iowa 1. 

3 C.J. p 1196 note 9. 

63. La.—Irish Levy Electric Co. v. 
Moss, 148 So. 708, 177 La. 556— 
Mayweather v. Long, 129 So. 151, 
170 La. 747—Shreveport Long Leaf 
Lumber Co. v. Hollingsworth, 165 
So, 57, 158 La. 1041—Neely v. Tex¬ 
as & P. Ry. Co., 73 So. 262 r 146 
La. 445. 

Weber v. Kieckhefer Container 
Co., App., 42 So.2d 103—Auto 
Painting & Repairing Co. v. Ware, 
App., 151 So. 208—Citizens* Dis- 
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be allowed within which to furnish the additional 
security. 64 

Where the statute provides that the new bond is 
to be filed and approved in the appellate court, it is 
immaterial whether it is or is not approved by the 
district clerk whose approval was essential for the 
original bond. 65 

Under a statute permitting the appellant to sub¬ 
stitute a proper bond where the appeal bond filed 
is declared deficient, the trial court has jurisdiction 
to test the surety on the substitute bond. 65 - 5 

§ 570. Effect of Giving New Bond or Under¬ 
taking 

Where a new bond is given, the sureties on the orig¬ 
inal bond are discharged, but if additional bond is given 
the original sureties remain liable. 

Where the statute authorizes the court to re¬ 
quire a new bond when the original bond is insuffi¬ 
cient in amount, the liability on the original bond, 
it has been held, is discharged thereby; 66 but where 
an “additional” bond is authorized the sureties on 
the original bond are not discharged. 67 The effect 
of the new bond is retroactive, and embraces all 


acts named in the bond from the time of taking the 
appeal. 68 

Permitting an appellant to substitute a new bond 
when the sureties on the original fail to justify 
does not infringe respondent’s right to except to the 
sufficiency of the new bond. 69 Where a new bond 
is properly filed, objections to the appeal based 
on the original bond are obviated. 69 - 5 

§ 571. Review 

In some, but not In other, Jurisdictions the action 
of the lower court, or of an intermediate appellate court, 
in granting or refusing an application for leave to file 
a new bond or undertaking is subject to review. 

The action of the lower court, or of an inter¬ 
mediate appellate court, in granting or refusing an 
application for leave to amend or file a new bond 
or undertaking, or in requiring a new or addition¬ 
al bond or undertaking, is in some jurisdictions 
subject to review on appeal or error, 70 or by cer¬ 
tiorari. 71 

In other jurisdictions the granting or denial of 
leave to amend an appeal bond or give a new bond 
rests in the discretion of the court, and is not sub¬ 
ject to review. 72 


count & Investment Co. v. Michon 
& Laterriere, 7 La. App. 657—Aron- 
owitz v. Dulitz, 4 La.App. 547. 
Miss.—Williams v. J. E. Walton & 
Son, 32 So.2d 566, 202 Miss. 641. 
N.C.—Goodman v. Call, 116 S.E. 724, 
185 N.C. 607. 

Ohio.—Lippert v. Wirt, 17 Ohio Cir. 
Ct,N.S., 469. 

S.D.—Cassidy ▼. Myers, 264 N.W. 
906. 

Tex.—Lloyds Casualty Co. of New 
York v. Durdin, Civ.App., 66 S.W. 
2d 383—First State Bank & Trust 
Co. of Santa Anna v. O. D. Mann 
& Sons, Civ.App., 209 S.W. 683. 

3 C.J. p 1196 note 10. 

Extension of time 

The statutory period of two days 
for filing additional bond following 
service of notice of the insufficiency 
of an appeal bond cannot be extended 
by the court. 

La.—May weather v. Long, 129 So. 
151, 170 La. 747. 

Judgment by default 

The penalty is dismissal of^the ap¬ 
peal but a judgment given by default 
produces the same result and is not 
erroneous. 

Ohio.—Lippert v. Wirt, 17 Ohio Cir. 
Ct.N.S., 469. 

Notice of defeat formed as rule to 
dismiss 

That notice of a defect in an ap¬ 
peal bond took the form of a rule to 
dismiss does not interrupt the run¬ 


ning of the time allowed to correct 
defect. 

La.—Aronowitz v. Dulitz, 4 La.App. 
547. 

Payment of costs 

Where surety was granted thirty 
days within which to file a proper 
appeal bond and failed to do so, it 
could not avoid dismissal by paying 
the costs in the court below and 
seeking to introduce in the appellate 
court for the first time original evi¬ 
dence of such fact. 

Miss.—Williams v. J. E. Walton & 
Son, 32 So.2d 566, 202 Miss. 641. 

64. La—May weather v. Long, 129 
So. 151, 170 La. 747. 

3 C.J. p 1196 note 11. 

Insolvency of surety 

A statute prescribing the time for 
remedying defects has been held not 
to apply when the surety becomes in¬ 
solvent after the transcript is filed, 
and the court must allow a reason¬ 
able time and opportunity for appel¬ 
lant to furnish additional bond. 

La.—Mayweather v. Long, supra. 

65. Tex.—Womack v. Carson, Com. 
App., 65 S.W.2d 485, rehearing de¬ 
nied, Com.App., 70 S.W.2d 416. 

65.5 La.—Delatour v. Rispoli Poul¬ 
try, App., 174 So. 279. 

66. Ill.—Poppers v. International 
Bank, 10 Ill.App. 531, affirmed 105 
Ill. 491. 


67. Mo.—Walter v. McSherry, 21 
Mo. 76. 

68. Ill.—International Bank v. Pop¬ 
pers, 105 Ill. 491. 

69. Or.—Chambers v. Everding, 136 
P. 885, 143 P. 616, 71 Or. 521. 

Withdrawal of bond given, as stay 
bond 

It has been held that the supreme 
court will not permit the withdrawal 
from the records, upon an interlocu¬ 
tory motion, of an appeal bond giv¬ 
en, as was supposed, as a stay as 
well as an appeal bond, although aft¬ 
er its insufficiency as a stay bond 
was determined a new appeal and 
stay bond was filed. 

Or.—Watson v. Noonday Min. Co., 55 
P. 867, 58 P. 36, 60 P. 994, 37 Or. 
287. 

69.5 Minn.—Hanson v. Emanuel, 297 
N.W. 176, 210 Minn. 51. 

70. Kan.—Parker v. Gibson, 96 P. 
35, 78 Kan. 90. 

3 C.J. p 1196 note 17. 

Review of decisions as to proceed¬ 
ings for review generally see supra 
§ 134. 

71. Iowa.—Home Sav., etc., Co. v. 
Polk County Dist. Ct., 95 N.W. 522, 
121 Iowa 1. 

3 C.J. p 1196 note 18. 

72. D.C.—Schrot v. Schoenfeld, 23 
App.D.C. 421. 

3 C.J. p 1197 note 19. 
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5. Waiver 


§ 572. Right or Power to Waive Require¬ 
ments 

a. Bond or undertaking in entirety 

b. As to form and sufficiency 

c. As to approval 

d. As to time of filing 

e. As to service 

f. As to appeal in forma pauperis 
a. Bond or Undertaking in Entirety 

Unless an appeal bond or undertaking is regarded 
as essential to the Jurisdiction of the appellate court the 
requirement of such a bond may be waived. 

Where the statutory requirement of a bond or 
undertaking on appeal or error is mandatory, and 
the bond or undertaking is an essential prerequi¬ 
site to appellate jurisdiction, it cannot be waived 
by the parties unless a waiver is permitted by stat¬ 
ute. 73 

Under other statutes it is held that the provision 
for the bond or undertaking is directory only or is 
required solely for the benefit and protection of ap¬ 
pellee or defendant in error, and he may therefore 
expressly or impliedly waive the same, in which 
case he will not be entitled to a dismissal because 
no bond or undertaking was given, 74 particularly 
where the statute expressly provides that the bond 
or undertaking may be waived. 75 


b. As to Form and Sufficiency 

Defects op irregularities which would render thB 
bond insufficient, but not void, may be waived, but de¬ 
fects which render the bond absolutely void cannot be 
waived in jurisdictions in which the bond cannot be 
waived in its entirety. 

Defects and irregularities which, on proper and 
timely objection, would render the bond or under¬ 
taking insufficient, but not void, or which are not 
jurisdictional, may be waived. 76 It has been held, 
for example, that appellee or defendant in error 
may thus waive objections as to the amount or pen¬ 
alty of the bond or undertaking, 77 as to parties, 
form, or conditions, 78 as to the execution of the 
bond or undertaking,™ as to the number of sure¬ 
ties, 80 or as to the competency or sufficiency of 
the surety or sureties. 81 

Since the justification of the sureties on an ap¬ 
peal bond or undertaking is required for the bene¬ 
fit of the appellee, he may expressly or impliedly 
waive a justification or defects therein. 82 

If defects or irregularities in the bond or under¬ 
taking or in its execution are of such a character as 
to render it absolutely void, or a nullity as far as the 
statutory requirements are concerned, they cannot 


73. Miss.—Ellis v. Sutton, 84 So. 
909, 122 Miss. 691. 

Okl.—Graokla Gas Co. v. Chatham. 
119 P.2d 848, 189 Okl. 697—Adair v. 
Montgomery, 176 P. 911, 74 Okl. 21. 
Tex.—International-Great N orthern 
R. Co. v. Smith, Civ.App., 269 S.W. 
886 . 

3 C.J. p 1197 note 21. 

74. Ala,—Murphy v. Freeman, 127 
So. 199, 220 Ala. 634, 70 AL.R. 
381. 

Cal.—Colburn v. Parrett, 145 P. 540, 
25 C.A. 749. 

Conn.—Palmer v. Des Reis, 64 A.2d 
537, 135 Conn. 388. 

Hawaii.—Hilo Finance & Thrift Co. 

v. De Costa, 34 Hawaii 47. 

Ill.—Gilmore v. Lewinsohn, 189 Ill. 
App. 546. 

Ky.—Ferguson v. Johnson, 2 Ky.Op. 
549—Jones v. F. G. Matheney & 
Son, 2 Ky.Op. 261. 

La.—Roach v. Roach, 35 So.2d 597, 
213 La. 746. 

N.M.—Johnson v. New Mexico Fire 
Brick Co., 158 P. 796, 22 N.M. 124 
—Abeytia v. Spiegelberg, 151 P. 
696, 20 N.M. 614. 

3 C.J. p 1197 note 22. 


Bros. Bankers, 16 P.2d 212, 80 Utah 
587. 

3 C.J. p 1197 note 23. 

76* Ark.—Stricklin v. Galloway, 137 
S.W. 804, 99 Ark. 56. 

Idaho.—Walker Bank & Trust Co. v. 
Steely, 34 P.2d 56—Caldwell v. 
Village of Mountain Home, 285 P. 
1020, 49 Idaho 32. 

La.—Spiller v. Spiller, 129 So. 212, 
170 La. 813—First Nat. Bank of 
Jennings v. Garlick, 68 So. 610, 137 
La. 282. 

Or.—In re Mead’s Estate, 26 P.2d 
1103, 145 Or. 150. 

Tex.—Foster v. Bunting, Civ.App., 
19 S.W.2d 784—Stevens v. Dav¬ 
enport, Civ.App., 19 S.W.2d 445— 
Drake v. Yawn, Civ.App., 248 S. 
W. 726—First State Bank & Trust 
Co. of Santa Anna v. O. D. Mann 
& Sons, Civ.App., 209 S.W. 683. 

3 C.J. p 1197 note 27. 

77. La.—Hurry v. Hurry, 81 So. 378, 
144 La. 877. 

3 C.J. p 1198 note 29. 

78. Ill.—Sherman v. Cooper, 128 N. 
E. 559, 294 Ill. 314. 

Tex.—Hart v. Estelle, Civ.App., 34 
S.W.2d 665, reversed on other 
grounds Estelle v. Hart, Com-App., 
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55 S.W.2d 510—Roberts v. Stone- 
ham, Civ.App., 31 S.W.2d 856. 

3 C.J. p 1198 note 30. 

79. Ill.—In re Voislowsky, 264 HI. 
App. 398. 

3 C.J. p 1198 note 31. 

Failure to have all appellants sign 
the appeal bond may be waived. 

III.—Frank v. Thomas, 35 Ill.App. 
547. 

80. Minn.—Riley v. Mitchell, 35 N. 
W. 472, 38 Minn. 9. 

Neb.—Casey v. Peebles, 12 N.W. 840, 
13 Neb. 7. 

N.H.—Dickey v. Livermore, 34 N.H. 

199—Farnam v. Davis, 32 N.H. 302. 
N.C.—Cochran v. Wood, 29 N.C. 215. 

3 C.J. p 1198 note 32. 

81. Ill.—Shearman v. Cooper, 128 N. 
E. 559, 294 Ill. 314. 

La.—Bilich v. Mathe, 89 So. 628, 149 
La. 484—Heitcamp v. Willis, 72 
So. 216, 139 La. 745. 

3 C.J. p 1198 note 33. 

82. Or.—In re Mead's Estate, 26 P. 
2d 1103, 145 Or. 150. 

3 C.J. p 1198 note 34. 

Want of affidavits by sureties may 
be waived by a failure to object.. 


75. Utah.—Obradovich v. Walker 
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be waived in those jurisdictions in which it is held 
that the bond or undertaking cannot be waived. 53 

c. As to Approval 

* According to some authorities, the appellee may 
waive approval of the bond or undertaking. 

According to some authorities, the appellee may 
expressly or impliedly waive approval of the ap¬ 
peal bond or undertaking by the court, or by the 
officer designated by the statute, 84 or approval there¬ 
of in term time, 85 but there is also authority to the 
contrary. 86 

d. As to Time of Filing 

The time of filing the bond or undertaking on appeal 
may be waived according to some, but not other, au¬ 
thorities. 

Where the filing of an appeal bond or under¬ 
taking in time is jurisdictional, it has been held 
that there can be no waiver of the necessity of 
filing the same within the time prescribed by the 
statute. 87 In other jurisdictions it is held that 
there may be such a waiver, 88 and in some a waiver 
is expressly provided for by statute. 89 

e. As to Service 

As a general rule, service of the bond or undertaking 
may be waived. 

Ordinarily failure of appellant to serve the bond 
or undertaking on appeal as required by statute 
may be waived by appellee. 90 


f. As to Appeal in Forma Pauperis 

Defects in an affidavit for an appeal in forma pau¬ 
peris in lieu of an appeal bond may be waived if they 
are not such as to render the affidavit void. 

An affidavit for an appeal in forma pauperis in 
lieu of an appeal bond is generally jurisdictional, 
and if defects therein are such as to render it void, 
or if it was made before an officer not authorized 
to administer an oath, the defect cannot be waiv¬ 
ed; 91 but if the defect is not such as to render the 
affidavit void, as where there is an omission of 
some fact which can be waived or which can be 
established by evidence, the objection must be taken 
within a reasonable time to be available. 92 

§ 573. Manner of Waiver 

a. In general 

b. Implied waiver 

a. In General 

Objections as to appeal bonds or undertakings may 
be expressly or impliedly waived, but where a mode of 
waiver is prescribed by statute, the statute must be 
complied with. 

A bond or undertaking on appeal or objections to 
waivable defects therein, or to irregularities in the 
time of filing or otherwise may be waived either 
by express agreement or stipulation of the parties 
to the appeal, or by implication from the acts 
or omissions of the appellee. 93 


La.—Farmers* Loan & Mortgage Co. 
v. Langley, 117 So. 137, 166 La- 
251. 

83. Ind.—Teepe v. Cloud, 120 N.E. 

29, 6S Ind.App. 165. 

3 C.J. p 1197 note 25. 

l«ack of a surety on appeal bond 
was not such a defect as could be 
waived. 

Va.—Southern Ry, Co, v. Thomas, 30 
S.E.2d 575, 182 Va. 788. 

Entrapment 

Where defendants in error did not 
lead plaintiff in error to believe they 
had abandoned right to attack validi¬ 
ty of appeal bond, did not acquiesce 
in its sufficiency, or do anything to 
mislead opponent into a position of 
false security, delay in moving to 
dismiss for want of an appeal bond 
was not a waiver of insufficiency of 
bond. 

Va.—Southern Ry. Co. v. Thomas, 
supra. 

84* Ind.—Buchanan v. Milligan, 25 
N.E. 349, 125 Ind. 332. 

3 C.J. p 1199 note 35. 

85. Ind.—Yanthis v. Kemp, 82 N.E. 
925, 40 Ind.App. 649. 


86. Wis.—Sharp v. Appleton, 113 N. 
W. 1090, 134 Wis. 16. 

87. Ind.—Teepe v. Cloud, 120 N.E. 
29, 68 Ind.App. 165. 

Nev.—Jasper v. Jewkes, 254 P. 698, 
50 Nev. 153. 

Tex.—Cox v. Payne, Civ.App., 231 S. 
W.2d 957—Grant v. Hughes, Civ. 
App., 198 S.W.2d 630—Shield v. 
First Coleman Nat. Bank of Cole¬ 
man, Civ.App., 160 S.W.2d 277, af¬ 
firmed 166 S.W.2d 688, 140 Tex. 
117. 

3 C.J. p 1199 note 38. 

88. N.M.—Mundy v. Irwin, 141 P. 
877, 19 N.M. 170. 

Or.—Mitchell v. Coach, 153 P. 478, 
83 Or. 45. 

Wis.—In re Stark, 134 N.W. 389, 149 
Wis. 631. 

3 C.J. p 1199 note 39. 

88. Cal.—Newman v. Maldonado, 30 
P. 833, 96 c. xviii—Perkins v. Coop¬ 
er, 25 P. 411, 87 C. 241. 

Idaho.—Hailey v. Riley, 92 P. 756, 
13 Idaho 749. 

S.D.—Hazeltine v. Browne, 69 N.W. 

579, 9 S.D. 351. 

3 C.J. p 1199 note 40. 
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90. S.D.—Loveland v. Perriton, 207 
N.W. 100, 48 S.D. 287. 

3 C.J. p 1199 note 41. 

General appearance 

Fact that respondent, in seeking 
dismissal of appeal from order of 
probate court, was mistaken as to 
extent of relief obtainable because of 
appellants’ failure to file with clerk 
or serve on adverse party statement 
of their propositions was held not to 
make his appearance general so as to 
preclude him from taking advantage 
of appellants’ noncompliance with 
statute requiring service of appeal 
bond on adverse party. 

Minn.—Van Sloun v. Du Toit, 272 N, 
W. 261, 199 Minn. 434. 

91. N.C.—Honeycutt v. Watkins, 65 
S.E. 762, 151 N.C. 652. 

Tex.—Green v. Hewett, 118 S.W. 170, 
54 Tex.Civ.App. 534. 

Golightly v. Irvine, 15 S.W. 48, 
4 Tex.App.Civ.Cas. § 181. 

92. Tex.—Clark v. Briley, Civ.App., 
193 S.W. 419, error refused. 

3 C.J. p 1199 note 43. 

93. Va.—Virginia F. & M. Ins. Co. v. 
New York Carousal Mfg. Co., 28 
SE. 888, 95 Va. 515, 40 L.R.A. 237. 

3 C.J. p 1199 note 4£. 
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The mode of waiver is sometimes prescribed by 
statutes, as in the case of statutes requiring that 
it shall be in writing and that it shall be made with¬ 
in a certain time, and in such case there must be 
a compliance with the statutory requirements to 
render the waiver effectual. 94 

Whether a particular stipulation or agreement 
constitutes a waiver depends upon its terms and the 
intention of the parties to be determined there¬ 
from. 95 

b. Implied Waiver 

A waiver of objections with respect to the bond or 
undertaking on appeal may be implied from the acts 
or omissions of appellee. 


Waiver may be implied from the acts or omis¬ 
sions of appellee unless the statute requires the 
waiver to be in writing. 95 - 50 For example, waivable 
defects or irregularities in the bond or undertaking 
or in the filing of the same, etc., or a failure to give 
any bond or undertaking at all, when this may be 
waived, will generally be considered as waived if 
no motion to dismiss on that ground is made, or 
if such motion is not made in apt time, 96 or if ap¬ 
pellee fails, in the motion to dismiss or otherwise, 
specifically to point out the defect or irregularity of 
which he complains. 97 Similarly, there is a waiver, 
as a rule, where appellee does not seasonably object 
to the defects or want of bond, where the bond may 
be waived, 98 or without objection joins in error, pro- 


94. N.J.—Kiesow v. New Jersey & 
N. T. R. Co., 168 A. 675, 11 N.J. 
Misc. 847. 

S.D.—Cornwell v. City of Water- 
town, 198 N.W. 478, 47 S.D. 292. 

3 C.J. p 1200 note 46. 

Time of waiver 

(1) The waiver of an appeal bond, 
to be effectual need not, in the ab¬ 
sence of statute, be made within the 
time allowed for the filing of the ap¬ 
peal bond. 

Utah.—Obradovich v. Walker Bros. 
Bankers, 16 P.2d 212, 80 Utah 587. 

(2) There is, however, authority to 
the contrary. 

Idaho.—Hailey v. Riley, 92 P. 756, 
13 Idaho 749. 

3 C.J. p 1200 note 46 [a]. 

95. Cal.—Mitchell v. San Francisco 
Bd. of Education, 70 P. 180, 137 C. 
372—Little v. Jacks, 8 P. 856, 9 P. 
264, 11 P. 128, 68 C. 343. 

La.—Campbell v. F. Hollier & Sons, 
App., 4 So.2d 101, annulled on other 
grounds 4 So.2d 576. 

3 C.J. p 1200 note 47. 

Agreement not relied, on 
An oral agreement of counsel to 
waive undertaking on appeal as re¬ 
quired by statute did not excuse fail¬ 
ure of appellants to file undertaking 
on appeal where it appeared that 
agreement was not relied on by ap¬ 
pellants or their attorney, but that 
attorney for appellants had stated 
after agreement that he would file 
an undertaking as soon as appellant 
returned to county. 

Utah.—Moser v. Lundahl, 92 P.2d 
840, 97 Utah 222. 

95.50 R.I.—Plastic Merchandisers v. 
Royal Moulding Co., 190 A. 788, 57 

R. I. 510. 

S.D.—Herron v. Fox, 288 N.W. 459, 67 

S. D. 36, 126 A.L.R. 1187. 

96. Ala.—Humphrey v. Lawson, 54 
So.2d 439, 256 Ala. 198—Walker v. 
Harris, 179 So. 213, 235 Ala. 384- 
Murphy v. Freeman, 127 Sow 199, 
226 Ala. 634, 79 A.L.R. 38L 


Ark.—Stricklin v. Galloway, 137 S. 
W. 804, 99 Ark. 56. 

La.—Roccaforte v. Barbin, 22 So.2d 
271, 207 La. 924. 

Miss.—Green v. Hodges, 87 So.2d 87. 
Or.—In re Mead's Estate, 26 P.2d 
1103, 145 Or. 150. 

Tex.—Morton v. Morton, Civ.App., 
286 S.W.2d 702—Pfeffer v. Meiss¬ 
ner, Civ.App., 286 S.W.2d 241, error 
refused no reversible error— 
Shanklin v. Rogers, Civ.App., 213 
S.W.2d 730—Conlee v. Burton, Civ. 
App., 188 S.W.2d 713—Speckles v. 
Kneip, Civ.App., 170 S.W.2d 255, 
error refused—Ginn v. Southwest 
Bitulithic Co., Civ.App., 149 S.W. 
2d 201, error dismissed, judgment 
correct—Monk v. Danna, Civ.App., 
110 S.W.2d 84, error dismissed— 
De Proy v. Progakis, Civ.App., 259 
S.W. 620, reversed on other 
grounds, Com.App., 269 S.W. 78. ! 

Va.—Harris v. Harrington, 22 S.E.2d 
13, 180 Va. 210. 

Wis.—In re Stark, 134 N.W. 389, 149 
Wis. 031. 

3 C.J. p 1175 note 27 [c], p 1200 note 
50. 

Time to correct bond. 

Defendant in error or appellee 
must make motions attacking an ap¬ 
peal bond before expiration of the 
time within which a new bond can be 
given so that it can be amended or 
j corrected, and failure to do so is a 
“waiver" of such objection. 

Va.—Harris v. Harrington, 22 S.E.2d j 
13, 180 Va. 210. 

j Delay in discovering defect 

Where appellant’s failure to giveI 
required appeal bond was not discov¬ 
ered by appellees until after expira¬ 
tion of time for perfecting appeal, 
and at next term of supreme court 
of appeals, and before record was 
printed, appellees moved to dismiss 
appeal, appellees had not waived 
-failure to give proper bond. 

Va.—Clinch Valley Lumber Corp. v. 
Hagan Estates, 187 S.E. 440, 167 
Va. L 


97. Ill.—Shearman v. Cooper, 128 N. 

E. 559, 294 III. 314. 

3 C.J. p 1201 note 52. 

Failure to specify flung of undertak¬ 
ing without court order 
The failure to specify the filing of 
an undertaking without an order of 
court as a ground for dismissal of 
the appeal constitutes a waiver of 
such objection. 

Utah.—Levy v. District Court of Salt 
Lake County, 215 P. 993, 61 Utah 
519. 

9a Cal.—Colburn v. Parrett, 145 P. 
540, 25 C A 749. 

La.—Grammatas v. Peveto, App., 12 
So.2d 14. 

Tex.—Foster v. Bunting, Civ.App., 19 
S.W.2d 784—Stevens v. Davenport, 
Civ.App., 19 S.W.2d 445—Drake v. 
Yawn, Civ.App., 248 S.W. 726— 
First State Bank & Trust Co. of 
Santa Anna v. O. D. Mann & Sons, 
Civ.App., 209 S.W. 683. 

Utah.—Fisher v. Bylund, 93 P.2d 737, 
97 Utah 463. 

Va.—Harris v. Harrington, 22 S.E.2d 
13, 180 Va 210. 

Approval by attorneys 
Where counsel for the persons de¬ 
termined by the probate court to be a 
deceased’s heirs O. K/d the draft of 
the court’s written order finding that 
an aggrieved party’s appeal bond was 
in due form and approving such 
bond, the established heirs could not 
thereafter object to the bond, which 
specifically named certain only of 
them “et al.” as obligees, on the 
ground that the bond did not run to 
all of them by name. 

Ill.—Henry v. Flynn, 268 IlLApp. 

220 . 

Service of notice of undertaking 

Defects in the service of notice of 
the undertaking are waived by ac¬ 
ceptance of the service. 

S.D.—Loveland v. Perriton, 267 N.W. 
100, 49 S.D. 287. 

Appeal under Pennsylvania Arbitra¬ 
tion Daws 

(1) Objections to the recognisance. 
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ceeds to trial, submits the cause for decision on the 
merits, or otherwise appears generally in the appel¬ 
late court as discussed infra § 604. 

Defects are waived where appellee fails to comply 
with a statute requiring him to notify appellant of 
the defects in the bond or undertaking within a 
specified period of time in order to afford the latter 
an opportunity to correct the defects; 99 but such a 


statute does not limit the time within which an ob¬ 
jection may be made if the bond is void and not 
merely defective. 1 In some jurisdictions objections 
to the appeal bond or undertaking must be made in 
the lower court and are too late when made for the 
first time in the appellate court. 2 Mere silence on 
the part of appellee will not constitute a waiver un¬ 
less he was under a duty to speak. 3 


F. WRIT OF ERROR, CITATION, OR NOTICE 

1. Necessity of Appellate Process or Notice 


§ 574. In General 

In general, the right of appeal is subject to the op¬ 
posing party being given notice of appeal; and, subject 
to some exceptions, where statutes require a citation, 
summons, or notice of appeal, compliance therewith is 
generally essential to the right of appeal or to appellate 
Jurisdiction. 

As a general rule, the right of appeal is subject 
to the opposing party being given notice of such 
appeal in order that he may protect his interest and 
may appear and answer the appeal; 3 - 50 and except 


where notice is merely required to be filed with the 
court, and not served on appellee or his attorney, as 
discussed infra § 594 a, or in the case of appeal al¬ 
lowed or taken in open court during the term at 
which the judgment, order, or decree appealed from 
was rendered or made, as discussed infra § 576, the 
statutes usually require a citation, summons, or no¬ 
tice of appeal to appellee or defendant in error, and 
compliance with the statute in this respect is general¬ 
ly essential to the exercise of the right of appeal or 
to the jurisdiction of the appellate court. 4 


In an appeal under the Pennsylvania 
Arbitration Laws, may be waived by 
failure promptly to object thereto. 
Pa.—Clarke v. McAnulty, 3 Serg. & 
R. 364—Zeigler v. Fowler, 3 Serg. 
& R. 238. 

Weidner v. Matthews, 2 Am.L.J. 
94. 

(2) The bail may be dispensed 
with altogether, and suffering a term 
to pass without objection on the part 
of appellee dispenses with it. 

Pa.—Snyder v. Zimmerman, 1 Penr. 
& W. 293. 

(3) A defect in a recognizance is 
waived by appellee’s omission to rule 
appellant to amend it. 

Pa.—Walter v. Bechtol, 5 Rawle 228. 

99. Idaho.—Coffin v. Cox, 298 P.2d 
742—Huggins v. Green Top Dairy 
Farms, 260 P.2d 407, 74 Idaho 266 
—In re Brown’s Estate, 101 P.2d 
11, 61 Idaho 320—Beckstead v. Gee, 
79 P.2d 293, 58 Idaho 758—Geist v. 
Moore, 70 P.2d 403, 58 Idaho 149- 
Walker Bank & Trust Co. v. Steely, 
34 P.2d 56, 54 Idaho 591—Caldwell 
v. Village of Mountain Home, 285 
P. 1020, 49 Idaho 32—T. W. & L. O. 
Naylor Co. v. Bowman, 209 P. 1071, 
36 Idaho 211—Bain v. Olsen, 209 
P. 721, 36 Idaho 130—Cupples v. 
Stanfield, 207 P. 326, 35 Idaho 466 
—Meservy v. Idaho Irr. Co., 205 
P. 559, 35 Idaho 257—Clear Lake 
Power & Improvement Co. v. Chris- 
well, 173 P. 326, 31 Idaho 339. 

La.—Hand v. Harper, 129 So. 664, 171 
La. 47—Spiller v. Spiller, 129 So. 
212, 170 La. 813—Smith v. Phillips, 


122 So. 126, 168 La. 406—White v. 
Maison Blanche Co., 76 So. 708, 
142 La. 265. 

1. Idaho.—Strickfadden v. Green- 
creek Highway Dist., 260 P. 431, 
44 Idaho 751. 

2. Ala.—Allumns v. Allumns, 94 So. 
296, 208 Ala. 369. 

La.—Kennedy v. Perry Timber Co., 
46 So.2d 312, 217 La. 401—Bilich v. 
Mathe, 89 So. 628, 149 La. 484- 
Hurry v. Hurry, 81 So. 378, 144 La 
877—Heitcamp v. Willis, 72 So. 
216. 139 La 745. 

3 C.J. p 1202 note 53. 

3. S.D.—Carlton v. Saville, 213 N. 
W. 509, 51 S.D. 282. 

3 C.J. p 1202 note 56. 

Where a joint appeal is defective 
because the bond is not signed by all 
of the appellants, and respondent’s 
motion to dismiss is made at the first 
opportunity, the defect is not waived, 
and the appeal cannot be allowed as 
a writ of error. 

Ill.—Harvard First Cong. Church v. 

Page, 99 N.E. 453, 255 Ill. 267. 
Objecting at first opportunity 

Where appellee was ignorant of de¬ 
fects, and he objected as soon as they 
were ascertained, the defects were 
held not to have been waived. 

Pa—Schuylkill County v. De Turk, 
16 Pa.Co. 463. 

Acknowledgment by appellee of 
service of notice of petition for ex¬ 
tension of time within which to file 
appellants’ brief did not constitute 
waiver of essential requirement that 
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appeal bond be approved by court at 
term at which appeal was granted, 
and that court fix amount of bond 
and name and approve surety. 

Ind.—Reitzel v. Campbell, 5 N.E.2d 
148, 103 Ind.App. 650. 

Waiver not established 
Record disclosed no waiver by de¬ 
fendant in error of defect in writ of 
error bond. 

Va.—Ness v. Manuel, 46 S.E.2d 331, 
187 Va. 209. 

3-50 La.—Pool v. Gaudin, 21 So.2d 
424, 207 La. 403. 

Wiltz v. Home Bldg. & Loan 
Ass’n, App., 24 So.2d 204. 

Vt.—Appeal of Maurice, 90 A.2d 440, 
117 Vt. 264. 

4. U.S.—Pueblo De Taos v. Archu¬ 
leta, C.C.A.N.M., 64 F.2d 807. 

Ala.—Wilkes v. Hawkins, 195 So. 
446, 240 Ala. 85—Ex parte Wil¬ 
liams, 148 So. 323, 226 Ala. 619. 
Ariz.—Copper State Mining Co. v. 

Wills, 178 P. 30, 20 Ariz. 174. 

Cal.—Dunn v. Justice’s Court of Sixth 
Tp., 28 P.2d 690, 136 C.A. 269. 

Fla.—Aired v. Porro, 3 So.2d 123, 147 
Fla. 518—Klein v. Werner, 183 So. 
159, 133 Fla. 683. 

Idaho.—Hutton v. Davis, 53 P.2d 345, 
56 Idaho 231—Helgeson v. Powell, 
34 P.2d 957, 54 Idaho 667—Sonleit- 
ner v. McLaren, 20 P.2d 1014, 52 
Idaho 791. 

Ill.—Chicago Housing Authority v. 
Frank, 82 N.E.2d 205, 335 Ill.App. 
456—Francke v. Eadie, 22 N.E.2d 
720, 301 Ill.App. 254, reversed on 
other grounds 26 N.E.2d 853, 373 
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Ill. 500—Veach. v. Hendricks, 278 
Ill.App. 376—First Nat. Bank v. 
School Dist. No. 64 of Cook Coun¬ 
ty, 278 Ill.App. 190. 

Ind.—Fraker v. Dugan, 183 N.E. 132, 
95 Ind.App. 213—Thompson v. A. 
J. Thompson Stone Co., 144 N.E. 
150, SI Ind.App. 442. 

Iowa—Sioux Falls Broadcasting 
Ass’n v. Henry Field Co., 277 N.W. 
2S4, 224 Iowa 655—Shea v. Shea, 
264 N.W. 590, 221 Iowa 1104—Cog- 
gon State Bank v. Woods, 238 N.W. 
448, 212 Iowa 1388—Maher v. Mor¬ 
rison, 160 N.W. 924, 178 Iowa 1318. 
Kan.—Byars v. Dix, 188 P.2d 662, 
164 Kan. 303. 

La.—Resweber v. Jacob, 86 So.2d 64, 
229 La 355—Carlson v. Ewing, 54 
So.2d 414, 219 La. 961—Arnold v. 
Arnold, 46 So.2d 298, 217 La. 362 
—Pool v. Gaudin, 21 So.2d 424, 207 
La. 403—U. S. ex rel. Landry v. 
National Surety Co. of New York, 
187 So. 9, 191 La. 1017. 

Bolton v. Mansfield Hardwood 
Lumber Co., App., 70 So.2d 228— 
Berg v. Horne, App., 26 So.2d 753— 
Wiltz v. Home Bldg. & Loan Ass’n, 
App., 24 So.2d 204. 

Mich.—In re Wilkie’s Estate, 22 N. 
W.2d 265, 314 Mich. 186—Misner 
v. Stange, 176 N.W. 417, 208 Mich. 
680. 

Miss.—Miller v. Phipps, 119 So. 170, 
152 Miss. 437. 

Mo.—Starr v. Mitchell, 237 S.W.2d 
123, 361 Mo. 908. 

Perr v. Perr, App., 227 S.W.2d 
490—Krummel v. Hintz, App., 222 
SW.2d 574—Bank of Thayer v. 
Keubler, 219 S.W 2d 297, 240 Mo. 
App. 776—Kreienkamp v. Oetting, 
App., 183 S.W. 2d 320—Gillim v. 
Nichols, App., 119 S.W.2d 88- 
Hughes v. Harbour, App., 29 S W. 
2d 227—Winchester v. Winn, 29 S. 
W.2d 188, 225 Mo.App. 288. 

Mont.—McLeod v. McLeod, 228 P.2d 
965, 124 Mont. 590—Endresse v. 
Van Vleet, 169 P.2d 719, 118 Mont. 
533—Western Holding Co. v. North¬ 
western Land & Loan Co., 120 P.2d 
557, 113 Mont. 24—Mitchell v. Bank¬ 
ing Corporation of Montana, 264 P. 
127, 81 Mont. 459. 

Neb.—In re Bednar’s Estate, 37 N.W. 
2d 195, 151 Neb. 242—Barney v. 
Platte Valley Public Power & Ir¬ 
rigation Dist., 13 N.W.2d 120, 144 
Neb. 230. 

Nev.—Rogers v. Thatcher, 255 P.2d 
731, 70 Nev. 98—In re Powell’s Es¬ 
tate, 158 P.2d 545, 63 Nev. 19—Pa¬ 
cific Live Stock Co. v. Ellison 
Ranching Co., 286 P. 120, 52 Nev. 
279. 

N.H.—Hook v. Simes, 98 A. 2d 165, 98 
N.H. 280—Arnold v. Hay, 66 A.2d 
705, 95 N.H. 499. 

N.J.—Rundall v. Hill, 107 A. 35, 90 
N.J.Eq. 262. 


Corpus Juris Secundum quoted 

in City of Hoboken v. Kelly, 32 A. 
2d 710, 715, 21 N.J.Misc. 193—Dick¬ 
son v. Scott, 163 A. 19, 10 N.J.Misc. 
1181. 

N.M. —Corpus Juris Secundum cited 
in Pankey v. Hot Springs Nat. 
Bank, 84 P.2d 649, 651, 653, 42 N.M. 
674. 

N.C.—Lindsey v. Supreme Lodge of 
Knights of Honor, 90 S.E. 1013, 172 
N.C. SIS. 

N.D.—In re Bratcher’s Estate, 34 N. 
W.2d 825, 76 N.D. 194. 

Ohio.—American Zinc Oxide Co. v. 
Local Union No. 536, Columbus Ox¬ 
ide Workers, Columbus, Ohio, App., 
88 N.E.2d 287—State ex rel. Arter 
v. Donnally, App., 85 N.E.2d 407— 
In re Schneider’s Estate, 72 N.E 2d 
904, 81 Ohio App. 233—Fifty West 
Broad v. Poulson, App., 57 N.E.2d 
687—Strevey v. Williams, App., 35 
N.E.2d 469. 

Okl.—Long v. McMahan, 258 P.2d 616 
—Bank of Meeker v. Security State 
Bank of Wewoka, 224 P.2d 964, 203 
Okl. 589—Frenn v. Nabours, 60 P. 
2d 386, 177 Okl. 428—Blackmon v. 
Reid, 38 P.2d 957, 170 Okl. 122- 
City of Sapulpa v. Young, 296 P. 
418, 147 Okl. 179—Sutter v. Sockey, 
223 P. 161, 97 Okl. 107—First Nat. 
Bank v. Atchison, T. & S. F. Ry. 
Co., 177 P. 547, 71 Okl. 285. 

Erwin v. State, 74 P.2d 1173, 63 
Okl.Cr. 315. 

Or.—Sandblast v. Oregon Liquor Con¬ 
trol Commission, 161 P.2d 919, 177 
Or. 213—Hunter v. Allen, 148 P.2d 
936, 174 Or. 261—Silbaugh v. 

Guardian Building & Loan Ass’n, 
101 P.2d 420, 164 Or. 286—Silbaugh 
v. Guardian Building & Loan Ass'n 
97 P.2d 943, 164 Or. 286, man¬ 
date recalled and vacated on other 
grounds 99 P.2d 1017, 164 Or. 286 
—Streby v. State Industrial Acci¬ 
dent Commission, 215 P. 586, 107 
Or. 314—In re Riggs, 207 P. 175, 
105 Or. 531—Keeley v. Keeley, 192 
P. 490, 97 Or. 596—In re Chewau- 
can River, 171 P. 402, 89 Or. 659— 
Baskin v. Marion County, 141 P. 
1014, 70 Or. 363. 

R. I.—Union Fabrics Corp. v. Tilling- 
hast-Stiles Co., 192 A. 205, 58 R.I. 
190. 

S. C.—Wade v. Gore, 151 S.E. 470, 154 
S.C. 262, followed in Wannamaker 
v. Johnson, 159 S.E. 617, 160 S.C. 
157. 

S.D.—Federal Land Bank of Omaha 
v. Le Mars Mut. Ins. Co. of Sioux 
Falls, 272 N.W. 285, 65 S.D. 143— 
Furman v. Anderson, 249 N.W. 626, 
61 S.D. 378—Grieves v. Danaher, 
243 N.W. 916, 60 S.D. 127. 

Tex.—Carpenter v. Pink, 124 S.W.2d 
981, 133 Tex. 82. 

Ortega v. Employers Casualty 
Co., Civ.App., 223 S.W.2d 663—Ry¬ 
an v. City Nat. Bank & Trust Co. 
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of Oklahoma City, Okl., Civ.App., 
1S6 S.W.2d 747—McNaley v. Sealy, 
Civ.App., 114 S.W 2d 1187—Fair¬ 
banks v. Gossett, Civ.App., 114 S. 
W.2d 930—Fitzgerald v. Lane, Civ. 
App., 126 S.W.2d 64, reversed on 
other grounds 155 S.W.2d 602, 137 
Tex. 514—Webb v. National Stand¬ 
ard Fire Ins. Co., Civ.App., 91 S.W. 
2d 415, error dismissed—Webb v. 
National Standard Fire Ins. Co., 
Civ.App., 91 S.W. 2d 415, error dis¬ 
missed—Irwin v. Auto Finance Co., 
Civ.App., 34 S.W.2d 672—St. Louis, 
B. <fe M. Ry. Co. v. Stafford, Civ. 
App., 288 S.W. 502—Hunt v. Gar¬ 
rett, Civ.App., 275 S.W. 96, modified 
on other grounds Garrett v. Hunt, 
Com. App., 283 S.W. 489—Lott v. 
Lofton, Civ.App., 255 S.W. 1012— 
Morris v. Auld, Civ.App., 255 S.W. 
253—Davenport v. Kelly, Civ.App., 
196 S.W. 858, error refused—Rounds 
v. Coleman, Civ.App., 185 S.W. 640. 
"Wash.—Gamble v. Alder Group Min. 
& Smelting Co., 159 P.2d 624, 23 
Wash.2d 91—Peddicord v. Lieser, 
105 P.2d 5, 5 Wash.2d 190—Frank¬ 
lin v. Knox, 288 P. 924, 157 Wash. 
349. 

Wis.—-Miles v. General Cas. Co., 36 
N.W.2d 66, 254 Wis. 278—Miller v. 
Miller, 9 N.W.2d 635, 243 Wis. 144 
—Haas v. Moloch Foundry & Ma¬ 
chine Co., 286 N.W. 62, 231 Wis. 
529—Stevens v. Jacobs, 275 N.W. 
555, 226 Wis. 198, rehearing denied 
276 N.W. 638, 226 Wis. 198. 

Wyo.—Wyodak Chemical Co. v. 
Board of Land Com’rs of Wyo¬ 
ming, 65 P.2d 1103, 51 Wyo. 265. 

3 C.J. p 1202 note 62. 

Filing of bond 

The filing of an appeal or super¬ 
sedeas bond without the notice of ap¬ 
peal required by statute or supreme 
court rules does not operate to per* 
feet an appeal. 

Ill.—Veach v. Hendricks, 278 Ill.App 
376. 

Iowa.—Maher v. Morrison, 160 N.W 
924, 178 Iowa 1318. 

Common pleas may make a rule re¬ 
quiring notice of the appeal to be giv¬ 
en. 

Pa.—Barry v. Randolph, 3 Binn. 277. 
Issuance of praecipe to cleric 
Appellant, to perfect a vacation 
appeal after abandoning term-time 
appeal, and relying on statute re¬ 
quiring the clerk to issue appeal no¬ 
tice, must cause the issuance of a 
praecipe directing the clerk to give 
notice. 

Ind.—Fraker v. Dugan, 183 N.E. 132, 
95 Ind.App. 213. 

Repeal of summons in error statute 
After repeal of a statute provid¬ 
ing therefor, a summons in error is 
not necessary. 
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requirements, 5 although there is authority that the 
court may dispense with notice in that instance. 6 

The legislature may dispense with citation or no¬ 
tice of appeal; 7 and citation or notice is not neces¬ 
sary unless it is within the statutory requirements. 8 
Thus a statute requiring notice on an appeal from a 
final judgment does not require notice of an appeal 
from an interlocutory order, 9 particularly where the 
appeal from the final judgment is pending. 9 * 5 

Where the statute is merely directory to the court 
in providing that it shall make such order of notice 
to the parties adversely interested as it shall deem 
reasonable, the appellate court acquires jurisdiction, 
although no such order was made and no notice was 
given. 10 

Whether citation or notice of appeal may be or is 
waived is discussed infra § 595 b. 

Denial of motion for new trial. A distinction has 
been drawn, with respect to the requirement of a 
notice of appeal, between cases where a motion for 


new trial was overruled by operation of law, and 
cases where the motion was overruled by judgment 
or order of the court. 10 - 5 Thus no notice of appeal 
is necessary, after motion for new trial is over¬ 
ruled by operation of law, where the statute in terms 
requires notice of appeal after judgment overruling 
motion for new trial, 11 the filing of the appeal bond 
being sufficient notice in such case, as appears infra 
§ 575; but where the motion is overruled by judg¬ 
ment or order of the court notice of appeal must be 
given. 11 * 5 In any event, where notice of appeal 
was given within the required time after final judg¬ 
ment, and thereafter appellant filed a motion for a 
new trial which was overruled, appellant need give 
no further notice of appeal. 11 * 10 

Nature of review proceeding. No notice of appeal 
is necessary where no appeal is taken but the case 
is brought up to the appellate court by petition and 
writ of error; 12 and, conversely, on a direct appeal 
the statutory summons required for a proceeding in 
error is not required. 13 


Oil.—Kershaw v. Board of Com'rs 
of Muskogee County, 275 P. 621, 
135 Okl. 302. 

Appeal properly perfected 

S.C.—Linder v. Cowpens Cotton Oil 
Co., 144 S.E. 73, 146 S.C. 355. 

Tex.—Delcambre v. Murphy, Civ. 
App., 5 S.W.2d 789. 

5. Mo.—Hughes v. Harbour, App., 
29 S.W.2d 227—-Winchester v. 
Winn, 29 S.W.2d 188, 225 Mo.App. 
288. 

N.J.— Corpus Juris Secundum quoted 
in City of Hoboken v. Kelly, 32 A. 
2d 710, 715, 21 N.J.Misc. 193. 

3 C.J. p 1203 note 64. 

6. U.S.—Mitchell v. Lay, C.C.A.Cal. f 
48 F.2d 79, certiorari denied Lay 
v. Mitchell, 51 S.Ct. 656, 283 U.S. 
864, 75 L.Ed. 1469. 

7. Cal.—In re McPhee, 97 P. 878, 
154 C. 385. 

Ind.—Tate v. Hamlin, 41 N.E. 356, 
1035, 149 Ind. 94—Malone v. Har¬ 
desty, 1 Ind. 79. 

Iowa.—Brown v. Powers, 125 N.W. 
833, 146 Iowa 729. 

8. Cal.—Ritter v. Ritter, 280 P. 112, 
208 C. 27. 

Blake & Bilger Co. v. Chappell, 
186 P. 823, 44 C.A. 657. 

Hawaii.—Lalakea v. Laupahoehoe Su¬ 
gar Co., 35 Hawaii 262. 

Ill.—Beasley v. Morris, 37 N.E. 2d 
359, 311 Ill.App. 599—Lehman v. 
Hannah, 30 N.E.2d 84, 307 IlLApp. 
244. 

Ohio.—Davis v. Bowman, App., 36 N. 
E.2d 807. 

In re Assignment of Fairview 
Glass Co., 9 Ohio N.P..N.S., 157. 

3 C.J. p 1203 note 66. 


9. Tex.—Texas Nat. Securities Co. 
v. Cameron, Civ.App., 73 S.W.2d 667 
—Rex Refining Co. v. Morris, Civ. 
App., 72 S.W.2d 687—Duncan v. 
National Union Fire Ins. Co., Civ. 
App., 4 S.W.2d 278—City of Fort 
Worth v. First Baptist Church of 
Fort Worth, Civ.App., 268 S.W. 
1016—Blaylock v. Slocomb, Civ. 
App., 231 S.W. 864, reversed on 
other grounds Blalock v. Slocomb, 
Com.App., 245 S.W. 648—Birchfield 
v. Bourland, Civ.App., 187 S.W. 
422. 

3 C.J. p 1203 note 66 [a]. 

Order appointing' receiver 
Notice of appeal from an order ap¬ 
pointing a receiver for a corporation 
is unnecessary where notice is re¬ 
quired only on appeals from “final 
judgments." 

Tex.—Rex Refining Co. v. Morris, 
Civ.App., 72 S.W.2d 687. 

Injunction 

(1) A notice of appeal from a tem¬ 
porary injunction order is not neces¬ 
sary. 

Tex.—Texas Nat. Securities Co. v. 
Cameron, Civ.App., 73 S.W.2d 667 
—Duncan v. National Union Fire 
Ins. Co., Civ.App., 4 S.W.2d 278— 
City of Fort Worth v. First Bap¬ 
tist Church of Fort Worth, Civ. 
App., 268 S.W. 1016—Blaylock v. 
Slocomb, Civ.App., 231 S.W. 864, re¬ 
versed on other grounds Blalock 
v. Slocomb, Com.App., 245 S.W. 648. 

(2) However, to appeal from a 
final judgment perpetuating an in¬ 
junction made in open court upon a 
hearing in term time in a trial upon 
the merits of the case, exception and 
notice of appeal required by the gen¬ 
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eral law is necessary, and where no 
exception was taken and notice giv¬ 
en the appeal must be dismissed. 
Tex.—Blaylock v. Slocomb, Civ.App., 
231 S.W. 864, reversed on other 
grounds Blalock v. Slocomb, Com. 
App., 245 S.W. 648. 

9.5 N.T.—Fisk v. Warner, 40 N.T.S 
2d 644, 180 Misc. 59. 

10. Conn.—Appeal of Donovan, 40 
Conn. 154. 

10.5 Tex.—Combined American Ins. 
Co. v. Morgan, Civ.App., 207 S.W. 
2d 701. 

11. Tex.—Houston Life Ins. Co. v. 
Dabbs, Com.App., 81 S.W.2d 42. 

Combined Am. Ins. Co. v. Mor¬ 
gan, Civ.App., 214 S.W. 2d 145— 
Combined American Ins. Co. v. 
Morgan, Civ.App., 207 S.W.2d 701. 

11*5 Tex.—Combined American Ins. 
Co. v. Morgan, Civ.App., 207 S.W. 2d 
701. 

11.10 Tex.—Fitzgerald v. Lane, Civ. 
App., 126 S.W.2d 64, reversed on 
other grounds 155 S.W.2d 602, 137 
Tex. 514. 

12. Tex.—Carpenter v. Pink, 124 S. 
W.2d 981, 133 Tex. 82. 

Golden West Oil Co. No. 1 v. 
Golden Rod Oil Co. No. 1, Civ.App., 
285 S.W. 627, reheard 285 S.W. 631, 
affirmed Golden Rod Oil Co. No. 1 
v. Golden West Oil Co. No. 1, Com. 
App., 293 S.W. 167—De Proy v. 
Progakis, Civ.App., 259 S.W. 620, 
reversed on other grounds, Com. 
App., 269 S.W. 78—McPhaul v. 
Byrd, Civ.App., 174 S.W. 644. 

13. Wyo.—McGinnis v. Beatty, 196 
P. 311, 27 Wyo. 287. 
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“Jurisdiction” as meaning jurisdiction of appellee. 
According to some authorities the word “jurisdic¬ 
tion,” as used in the statement that a citation, sum¬ 
mons, or notice of appeal to appellee is essential to 
the jurisdiction of the appellate court, refers to juris¬ 
diction over appellee ; 13 - 5 and where there has been 
a failure to serve the citation of notice the court 
lacks jurisdiction of the appellee, and not jurisdic¬ 
tion of the cause. 13 - 10 Accordingly, the giving of 
notice is not “jurisdictional” in the sense that the 
word is employed in the rule providing that a mo¬ 
tion to dismiss an appeal or writ of error, based on 
other than jurisdictional grounds, will not be granted 
except on a showing of prejudice to the moving 
party. 13 - 15 

Whether the requirement is jurisdictional in the 
sense that it may not be waived is discussed infra § 
595 b (1). 

Cross appeals. The requirement of conformity to 
statutes relating to notice of appeal has been held 
to apply to cross appeals. 13 * 20 However, it has 
also been held that a cross appeal may be raised in 
appellee’s brief without filing notice thereof; 13 - 25 
and it has also been held that when all the parties are 
before the court notice of a cross appeal is not 
necessary, as appears infra § 576. Moreover, no 
notice of cross appeal is necessary where the relief 
sought is purely incidental and related primarily to 
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the settlement of issues which might arise should 
the case be returned to the trial court for further 
action. 13 - 30 

§ 575. Substitutes 

Authorities are divided as to whether the filing of an 
appeal bond, or the taking of an appeal or particular 
steps therein, will dispense with the necessity of cita¬ 
tion or notice of appeal. 

While the filing of an appeal or supersedeas bond, 
and the approval of such bond in open court, have 
been held, in some jurisdictions, to afford notice 
to appellee or defendant in error of the appeal or 
writ so as to satisfy the requirement of a citation 
or notice of appeal, 14 at least in the case of the 
denial of a motion for a new trial where such 
denial is by operation of law, 14 - 5 there is other au¬ 
thority to the contrary. 15 

In some jurisdictions an appeal filed within the 
time required for notice of appeal serves a double 
purpose, eliminating the necessity for notice, 16 at 
least under certain circumstances. 16 - 5 However, 
generally it has been held that neither an order of 
appeal, granted at a term subsequent to the judg¬ 
ment, although granted in open court, 17 nor an order 
to appellee to appear and argue the cause, 18 nor the 
service of exceptions and procuring them to be set 
out in the record, 19 nor the sendee of a copy of 


13.5 N.M.—Pankey v. Hot Springs 
Nat. Bank, 84 P.2d 649, 42 N.M. 
674. 

Manner of obtaining- jurisdiction of 
appellees 

On acquisition of actual appellate 
jurisdiction of a cause by due filing 
in trial court of writ of error or en¬ 
try of appeal as provided by statute, 
jurisdiction of opposing parties to 
the appeal or writ of error may be 
acquired by the appellate court, by 
due issue and proper service of proc¬ 
ess on the appellees or defendants in 
error, or by recording writ of error 
or entry of appeal in trial court as 
prescribed by law. 

Fla.—State ex rel. Associated Util¬ 
ities Corporation v. Chillingworth, 
181 So. 346, 132 Fla. 587. 

13.10 N.M.—Pankey v. Hot Springs 
Nat. Bank, 84 P.2d 649, 42 N.M. 674. 
Yt.—Appeal of Maurice, 90 A.2d 440, 
117 Vt. 264. 

13.15 N.M.—Pankey v. Hot Springs 
Nat. Bank, 84 P.2d 649, 42 N.M. 674. 

13^20 Ariz.—Maricopa County v. 
Corporation Commission of Ariz., 
289 P.2d 183, 79 Ariz. 307. 

Ark.—White v. Avery, 295 S.W,2d 
364—General Box Co. v. Seurlock, 
271 S.W.2d 4 Of, 223 Ark. 967. 

Ill.—Ashton v: Sweeney, 112 N.E.2d 

4A C.J.S.—20 


183. 350 Ill.App. 135—Apperson v 
Hartford Accident & Indemnity 
Co., 54 N.E.2d 571, 322 Ill.App. 4S5 
—Holmes v. Rolando, 51 N.E.2d 
786, 320 Ill.App. 475. 

Wash.—Peddicord v. Lieser, 105 P.2d 
5, 5 Wash. 2d 190. 

13.25 Neb.—In re Dal bey’s Estate, 8 
N.W.2d 512, 143 Neb. 32. 

13.30 Ill.—Kanousis v. Lasham Car¬ 
tage Co., 76 N.E.2d 239, 332 Ill. 
App. 525. 

14. U.S.—Goodwin v. Fox, Ill., 7 S. 
Ct. 779, 120 U.S. 775, 30 L.Ed. 815. 

Neb.—Malick v. McDermot, 41 N.W. 
157, 25 Neb. 267—Bazzo v. Wallace, 
20 N.W. 314, 16 Neb. 293. 

Tex.—Glasscock v. Black, Civ.App., 
272 S.W.2d 388, error dismissed. 

3 C.J. p 1204 note 68. 

14.5 Tex.—Combined American Ins. 
Co. v. Morgan, Civ.App., 207 S.W.2d 
701. 

Necessity of notice of appeal in 
cases of denial of motion for new 
trial see supra § 574. 

15. Colo.—Hunt v. Arkell, 22 P. 826, 
13 Colo. 543. 

Iowa.—Pratt v. Western Stage Co., 
26 Iowa 241. 

! Mo.—Winchester v. Winn, 29 S.W.2d 

I 188, 225 Mo.App. 288. 
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16. Conn.—Equitable Trust Co. of 
New York v. Plume, 103 A 940, 92 
Conn. 649. 

16.5 Piling of record and transcript 
after denial of new trial 
Where Home Owners’ Doan Corpo¬ 
ration as an instrumentality of the 
United States filed record and tran¬ 
script in Supreme Court within nine¬ 
ty days from overruling of motion 
for new trial which was the time 
then limited by supreme court rule 
for perfecting general appeals in va¬ 
cation, its appeal was not subject to 
dismissal because not perfected 
within the sixty days limited by or¬ 
der overruling motion for new trial 
and granting an appeal without bond 
for procuring and tendering all bills 
of exception, and no notice of such 
appeal was necessary. 

Ind.—Home Owners’ Doan Corp. v. 
Braxtan, 43 N.E.2d 616, 220 Ind. 
329. 

17. Da.—Trounstine v. Ware, 3 Sou 

122, 39 Da. Ann. 939—Hecker v, 

Bourdette, 9 Da.App.(Orleans) ISA 

18- U.S.—Dodge v. Knowles, App.B. 
C, 5 S.Ct 1108, 1197, 114 U.S. 430, 
29 D.Ed. 144. 

19. S.C.—Brantley v. Bittle, 51 S.E. 
561, 72 S.C. 179. 1 
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the case and exceptions 20 is a legal substitute for a 
citation or notice of appeal required by statute. A 
notice by a defendant directing the clerk to pre¬ 
pare a transcript as authorized by statute does not 
take the place of a notice of appeal. 21 

§ 576. Appeal or Proceedings in Error Tak¬ 
en in Open Court 

As a general rule, based on the presumption that 
the appellee is present in court during the term and 
therefore charged with notice, where an appeal is taken 
in open court when the judgment or decree is rendered 
or on the same day or at the same term, no notice other 
than that given in court or entered on the records is 
necessary. 


While the method of appeal by taking an appeal 
in open court has been said to be no longer in 
vogue, 21 * 50 as a general rule, the basis of which is 
that the appellee is presumed to be present in court 
during the term and is therefore charged with no¬ 
tice, 21 * 55 where an appeal is taken or allowed in 
open court when the judgment or decree is rendered, 
or in some jurisdictions on the same day or at the 
same term, and notice of appeal is given in open 
court and entered on the records as provided by 
statute, no further notice of appeal or citation is 
necessary. 22 


20. N.T.—Jackson v. Fassitt, 33 
Barb. 645, 12 Abb.Pr. 281, 21 How. 
Pr. 279—Sherman v. Wells, 14 How. 
Pr. 522. 

3 C. J. p 1204 note 72. 

21. Cal.—Bolingr v. Alton, 122 P. 461, 
162 C. 297. 

21.50 N.M.—Pankey v. Hot Springs 
Nat. Bank, 84 P.2d 649, 42 N.M. 674. 

21.55 Ind.—Attica Building & Loan 
Ass’n of Attica v. Colvert, 23 N.E. 
2d 483, 216 Ind. 192. 

La.—Pool v. Gaudin, 21 So.2d 424, 
207 La. 403—Succession of Price, 
198 So. 894, 196 La. 172. 

22. U.S.—Ex parte Parker, Wash., 
9 S.Ct. 708, 131 U.S. 221, 33 L.Ed. 
123. 

Ariz.—Meyer v. Bigham, 141 P. 726, 
16 Ariz. 212. 

Ill.—Hardin v. Hardin, 110 N.E. 834, 
271 Ill. 216. 

Ind.—Attica Building & Loan Ass'n 
of Attica v. Colvert, 23 N.E.2d 483, 
216 Ind. 192—O’Malley v. Hankins, 
194 N.E. 168, 207 Ind. 589—Board 
of Public Safety of City of Mun- 
cie v. Walling, 187 N.E. 385, 206 
Ind. 540—Central States Gas Co. v. 
Parker-Russell Mining & Mfg. Co., 
142 N.E. 119, 196 Ind. 163. 

City of Evansville v. Blue, App., 
1 N.E.2d 302, reversed on other 
grounds 8 N.E.2d 224, 212 Ind. 130. 
La.—Resweber v. Jacob, 86 So.2d 64, 
229 La. 355—Pool v. Gaudin, 21 So. 
2d 424, 207 La. 403—Labarre v. 
Rateau, 14 So.2d 642, 203 La. 802— 
Succession of Price, 198 So. 894, 
196 La. 172—Hollingsworth v. 
Caldwell, 192 So. 83, 193 La. 638— 
Herold v. Jefferson, 134 So. 104, 
172 La. 315—Gardiner v. Erskine, 
127 So. 604, 170 La. 212—In re 
Hamner & Co., 126 So. 439, 169 La. 
963—Succession of Williams, 101 
So. 113, 156 La. 704—Hyland v. 
Harve M. Wheeler Lumber Co., 84 
So. 55, 146 La. 787—Succession of 
Ibos, 81 So. 326, 144 La. 813— 
Swain v. Globe Lumber Co., 80 So. 
256, 144 La. 207—Frankel v. Morse 
Timber Co., 73 So. 263, 140 La. 
448. 


State ex rel. Burns v. Fornea 
App., 82 So.2d 463—Rouyer v. Hor- 
il, App., 79 So.2d 106—Doll v. R. P. 
Farnsworth & Co., App., 49 So.2d 
354—Perez v. Carbrey, App., 22 So 
2d 76—Allen v. Yantis, App., 190 
So. 239—Hemenway, Inc., v. Roach 
App., 175 So. 892—Home Finance 
Service v. Walmsley, App., 174 So. 
651—Ratcliff v. Industrial Life Ins. 
Co., App., 163 So. 428—Jackson v. 
Jackson, App., 163 So. 175—Deal v. 
Sovereign Camp, W. O. W., App.. 
161 So. 621—Evans v. First Nat. 
Life Ins. Co., App., 142 So. 356, fol¬ 
lowed in Jarreau v. Diaz, App., 142 
So. 363 and Foundation Finance 
Co. v. Robbins, App., 142 So. 363— 
Almerico v. Louis A. Billa & Co., 
131 So. 620, 15 La.App. 506—Drago 
v. Dorsey, 129 So. 261, 12 La.App. 
651—James v. City of New Or¬ 
leans, 125 So. 464, 14 La.App. 311 
—Albany Farm Bureau Strawberry 
Growers’ Co-op. Ass’n v. Farris, 
123 So. 394, 11 La.App. 295—Gen¬ 
eral Securities Co. v. Odom, 123 
So. 392, 11 La.App. 301—Comire v. 
Schiro Amusement Co., 6 La.App. 
441—Wood v. Kansas City South¬ 
ern Ry. Co., 4 La.App. 22—Richard¬ 
son v. Caloavello, 3 La.App. 535— 
Marsh v. Avegno, 3 La.App. 294. 

Hecker v. Bourdette, 9 La.App. 
(Orleans) 121. 

Miss.—Cassidy v. Central Lumber 
Co., 67 So.2d 266, 219 Miss. 96- 
Miller v. Phipps, 119 So. 170, 152 
Miss. 437. 

Neb.—Marvel v. Craft, 219 N.W. 242, 
116 Neb. 802. 

N.M.—D. M. Miller & Co. v. Slease, 
240 P. 811, 31 N.M. 52—Gomes v. 
Ulibarri, 169 P. 301, 23 N.M. 501. 

Okl.—Berg v. Willibey, 280 P. 456, 
138 Okl. 110—Steil v. Marshall, 267 
P. 268, 130 Okl. 286—Strawn v 
Brady, 202 P. 505, 84 Okl. 66—Mir¬ 
es v. Hogan, 192 P. 811, 79 Okl. 233 
—Haskell v. Ross, 175 P. 204, 71 
Okl. 46. 

Tex.—Ortega v. Employers Casualty 
Co., Civ.App., 223 S.W.2d 663—Con¬ 
ner v. Parker, Civ.App., 181 S.W.2d 
873—City of Abilene v. American 
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Surety Co., Civ.App., 73 S.W.2d 616 
—Beasley v. Duplex Truck Co., 
Civ.App., 30 S.W.2d 404—Atchison, 
T. & S. F. Ry. Co. v. Hix, Civ.App., 
291 S.W. 281. 

Wash.—Sitko v. Rowe, 79 P.2d 688, 
195 Wash. 81—Johnson v. Califor- 
nia-Washington Timber Co., 292 P. 
418, 159 Wash. 214—C. S. Barlow & 
Sons v. H. & B. Lumber Co., 280 P. 
88, 153 Wash. 565—Benjamin v. 
Ernst, 145 P. 79, 83 Wash. 59. 

3 C.J. p 1204 note 74. 

“Term” as synonymous with “ses¬ 
sion” 

A devolutive appeal perfected with¬ 
out citation or notice under orders 
obtained within ten-month session 
at which judgment was rendered aft¬ 
er failure to perfect appeal under 
orders obtained earlier, was not dis¬ 
miss! ble on ground that new orders 
of appeal were granted without cita¬ 
tion or notice to appellees, since, un¬ 
der statute, orders of appeal may be 
obtained either by petition or by mo¬ 
tion in open court at same “term” at 
which judgment was rendered, and 
word “term,” within statute, is syn¬ 
onymous with word “session,” and, if 
appeal is taken within same ten- 
month session in which judgment was 
rendered, no citation is necessary. 

La.—Marine Oil Co. v. Cutler Bros., 
App., 179 So. 485. 

Oral notice to be encouraged 
The right to give oral notice of 
appeal is a valuable right to liti¬ 
gants and the practice should be en¬ 
couraged. 

Wash.—Johnson v. California-Wash¬ 
ington Timber Co., 292 P. 418, 159 
Wash. 214. 

Appeal by municipal corporation 
In term appeal by municipal cor¬ 
porations or those officially repre¬ 
senting them must be taken and 
granted without bond during the 
term that the judgment appealed 
from was rendered, and the tran¬ 
script filed and appeal may be per¬ 
fected without further notice within 
the time allowed for perfecting gen¬ 
eral appeals in vacation. 



4A C.J.S. 

On the other hand, if the appeal is not perfected 
until after the term, 23 or at some date subsequent 
to the entry of the judgment, 23 * 5 a citation must 
be issued to bring in the parties, unless they volun¬ 
tarily appear, or a notice of appeal must be given, 
according to the practice in the particular jurisdic¬ 
tion. Moreover, the requirement is not satisfied 
where the appeal is applied for by motion presented 
in chambers. 23 * 10 However, where the parties to 
the suit agree to the granting of an order of appeal 
in chambers and on a day in vacation, the appellees 
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have actual as well as constructive notice of the 
appeal, and the effect is the same as though the ap¬ 
peal had been taken in open court. 23 * 15 

Notice in open court as absolute requisite to ap¬ 
peal. While ordinarily the application for an ap¬ 
peal in open court is not essential to a proper ap¬ 
peal where a notice or citation of appeal has been 
duly served, 23 20 if notice in open court is, by stat¬ 
ute, an absolute requirement to the right of appeal, 
failure of appellant to give such notice will cause the 
appeal to be dismissed. 24 


Ind.—Board of Public Safety of City 
of Muncie v. Walling, 187 N.E. 385, 
206 Ind. 540. 

Persons not before court 

The rule that, where appeal is tak¬ 
en in term time in open court, serv¬ 
ice of citation is unnecessary, does 
not apply where defendants had not 
appeared or been served with process. 
U.S.—Pueblo De Taos v. Archuleta, 
C.C.A.N.M., 64 F.2d 807. 

23. Ind.—American Aggregates Cor¬ 
poration v. Wente, 187 N.E. 677, 97 
Ind.App. 596—Commonwealth Cas¬ 
ualty Co. v. Cinder Block & Mate¬ 
rial Co., 187 N.E. 410, 97 Ind App. 
573—Henkel v. Indiana Nat. Bank, 
152 N.E. 857, 85 Ind.App. 407—-Chi¬ 
cago, I. & L. Ry. Co. v. Priddy, 108 
N.E. 238, 65 Ind.App. 552. 

La.—Arnold v. Arnold, 46 So. 2d 298, 
217 La. 362—Herold v. Jefferson, 
134 So. 104, 172 La. 315—Bass v. 
Lane, 125 So. 853, 169 La. 681- 
Page v. Pinckard, 72 So. 955, 140 
La. 254—Succession of Morris, 66 
So. 542, 136 La. 69. 

Succession of Acker v. Zor, Inc., 
App., 80 So. 2d 592—Bolton v. 
Mansfield Hardwood Lumber Co., 
App., 70 So.2d 228—Berg v. Horne, 
App., 26 So.2d 753—Haydel v. Ma¬ 
jor, App., 19 So.2d 628, rehearing 
refused 20 So.2d 29—Allen v. Yan- 
tis, App., 190 So. 239—Brazier v. 
Lancelot Lodge No. 38, K. P., App., 
178 So. 267—Brazier v. Pride of 
Donaldsonville Tabernacle No. 40, 
App., 178 So. 267—Roy v. Succes¬ 
sion of Vercher, App., 152 So. 385— 
Codifer v. Shell Petroleum Corpo¬ 
ration, App., 146 So. 733—Jackson 
v. Weeden, 135 So. 745, 17 La.App. 
306—Bowie v. Menard’s Estate, 131 
So. 66, 15 La.App. 18—David v. 
Roubion, 8 La.App. 689—Comire v. 
Schiro Amusement Co., 6 La.App. 
441—Chapman v. Meyer, 5 La.App. 
337—Scrantz v. Sonnier, 2 La.App. 
182. 

Jordy v. Bloomfield, 9 La.App. 
(Orleans) 241. 

3 C.J. p 1204 note 75. 

Substitution, of surety at subsequent 
term 

Appeal must be treated as a vaca¬ 
tion appeal requiring service of no¬ 
tice, where the court allowed the 


substitution of another surety on ap¬ 
peal bond at subsequent term. 

Ind.—Truscon Steel Co. v. Metropoli¬ 
tan Casualty Ins. Co. of New York, 
App., 168 N.E. 51. 

“Vacation appeal” 

Since appeal was “vacation appeal,’* 
inasmuch as sureties on appeal bond 
were first named and approved in 
terms subsequent to term in which 
judgment was rendered and motion 
for new trial denied, appellate court 
was held without jurisdiction in ab¬ 
sence of requisite notice. 

Ind.—Zonker v. Zonker, 4 N.E.2d 593, 
102 Ind.App. 631. 

Statute relating to vacation of court 
held immaterial 

Purpose of statute authorizing ren¬ 
dition of judgment and taking of ap¬ 
peals during vacation of court and 
prescribing notice of decree or judg¬ 
ment be given is to give validity to 
judgments rendered and appeals tak¬ 
en at time when court is not open 
and to prescribe manner in which 
notice of such decree shall be given 
from which begins delay for taking 
appeal but statute does not authorize 
appeal during vacation of court with¬ 
out citation of appeal and notice 
thereof. 

La.—Louisiana State Bd. of Medical 
Examiners v. Parker, App., 84 So. 
2d 841. 

23.5 Wash.—Sitko v. Rowe, 79 P.2d 
688, 195 Wash. 81. 

23.10 La.—Resweber v. Jacob, 86 So. 
2d 64, 229 La. 355. 

23.15 La.—Succession of Price, 198 
So. 894, 196 La. 172. 

23.20 La.—Succession of Meraux, 
App., 28 So.2d 300. 

24. Okl.—Keas v. Keas, 220 P.2d 462, 
203 Okl. 264—Goodkin v. Hough, 130 
P.2d 93, 191 Okl. 372—Fishencord 
v. Peterson, 77 P.2d 706, 182 Okl. 
315—Miller & Glass v. Tulsa Tri¬ 
bune Co., 49 P.2d 726, 174 Okl. 80— 
Thomas v. Richey, 42 P.2d 489, 171 
Okl. 349—Smith v. Morris, 27 P.2d 
631, 166 Okl. 285—Collins-Dietz- 
Morris Co. v. Wright, 20 P.2d 574, 
163 Okl. 54—Harjo v. Johnston, 19 
P.2d 961, 162 Okl. 153—Goldberg 
v. Goldberg, 291 P. 93, 144 Okl. 243 
—Kershaw v. Board of Com’rs of 
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Muskogee County, 275 P. 621, 135 
Okl. 302—Callander v. Hopkins, 222 
P. 672, 97 Okl. 41—Crawford v. 
Shintaffer, 217 P. 867, 92 Okl. 22. 
Tex.—Simmons v. Brannum, Civ.App., 
182 S.W.2d 1020—King v. American 
Nat. Bank, Civ.App., 131 S.W.2d 
748—Kirby v. South Texas Nat. 
Bank of San Antonio, Civ.App., 127 
S.W.2d 955—lies v. Hargis, Civ. 
App., 120 S.W.2d 1091—Stanol ind 
Oil & Gas Co. v. McKenzie, Civ. 
App., 115 S.W.2d 1204, error dis¬ 
missed—Wright v. Wright, Civ. 
App., 101 S.W.2d 655—Tarver v. 
Godsey, Civ.App., 82 S.W.2d 1031, 
error refused—Westergreen v. Hob¬ 
by, Civ.App., 49 S.W.2d 864—Beas¬ 
ley v. Duplex Truck Co., Civ.App., 
30 S.W.2d 404—Delcambre v. Mur¬ 
phy, Civ.App., 5 S.W.2d 789—South¬ 
west Nat. Bank v. Austin. Civ.App., 
290 S.W. 186—Guaranty State Bank 
of Woodville v. Thomas W. Blake 
Lumber Co., Civ.App., 286 S.W. 604 
—Noblett v. Olive, Civ.App., 259 S. 
W. 305—Seaboard Oil & Gas Co. v. 
Oklahoma State Bank, Civ.App., 233 
S.W. 321—Kolp v. Shrader, Civ. 
App., 168 S.W. 464. 

Phrase “open court” construed 

(1) The phrase “in open court,” 
within a statute requiring notice of 
appeal to be given in open court, 
should be construed as requiring only 
that the trial judge hear the case in 
public at the time and place prescrib¬ 
ed by law in contradistinction to his 
duties as judge sitting in chambers. 
Tex.—Tarver v. Godsey, Civ.App., 82 

S.W.2d 1031, error refused. 

(2) Notice of appeal was held giv¬ 
en “in open court” within statute re¬ 
quiring notice of appeal to be given 
in open court, notwithstanding at the 
time the notice was given there was 
neither a formal opening of the court 
nor adjournment, the judge did not 
have the docket before him, and was 
not sitting on the bench, and appel¬ 
lee or his counsel were not present 
in court, where the judge accepted 
appellant’s exceptions and notice of 
appeal while the judge was in the 
courtroom during a regular term of 
court in the exercise of a judicial 
function as a court. 

Tex.—Tarver v. Godsey, supra. 
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Notice of writ of error in open court . A notice of 
a writ of error given in open court at the same 
term at which the judgment is rendered is not 
equivalent to such citation, as in case of an appeal 
in open court. 25 

Cross appeal. While it has been held that notice 
of appeal is required as to cross appeals, as dis- 
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cussed supra § 574, it has also been held that notice 
of a cross petition in error is not necessary when 
all parties are before the court and new matter is 
not raised in the petition, 26 and that after an appeal 
has been perfected and lodged in the appellate court 
it is not required that a party desiring to file a cross 
appeal give notice of his intention to appeal. 26 - 5 


2. Writ of Error 


§ 577. Necessity 

A properly attested writ of error, together with a 
citation to defendant in error, are essential to the Ju¬ 
risdiction of Hie court of error, and ordinarily cannot 
be waived. 

Where review proceedings by writ of error are 
recognized, a properly attested writ of error, issu¬ 
ing out of the court of error, together with a cita¬ 
tion to defendant in error, annexed within the time 
prescribed by law, are essential to such court's juris¬ 
diction, in the absence of which the case will be 
dismissed. 27 

It is generally held that the issuance of a writ 
of error is matter of substance and not of form, and 
cannot be waived by stipulation of the parties or 
otherwise. 28 On the other hand, it has been held 
that, where the affidavit which is the basis of the 
writ of error has been duly filed, and where the 
proceedings below, with all the original papers in 
the cause, have been certified as though upon a 
return to a writ of error actually issued, the fact 
that the clerk failed to issue the writ is not a suffi¬ 
cient reason for dismissing the cause. 29 By join¬ 


ing in error, defendants in error waive the suing 
out of a new writ by certain parties to the suit who 
have been permitted to change their position and 
become plaintiffs in error. 30 

§ 578. Issuance 

The issuance of a writ of error must conform to 
statutory provisions, failure to comply therewith being 
fatal. 

The issuance of a writ of error must conform to 
the statutory provisions authorizing its issuance; 31 
and the failure to comply with the statute is fatal 
to the validity of the writ, which will be dismissed 
or quashed. 31 - 5 

When the writ is applied for within the specified 
time from the entry of the adverse judgment or 
decree below, the duties of the clerk in granting it 
are merely ministerial. 31 - 10 Under a statute to that 
effect, the issuance of a writ of error is complete 
when it is presented to the clerk of the appellate 
court and signed and filed by him, 31 - 15 it being his 
duty to serve the writ on the clerk of the lower 
court. 31 - 20 It has also been held that the granting 


Filing- notice or statement with clerk 

(1) Filing- of notice of appeal with 
court clerk does not constitute giv¬ 
ing of notice in open court, as re¬ 
quired to give appellate court juris¬ 
diction. 

Tex.—King v. American Nat. Bank, 
Civ.App., 131 S.W.2d 748. 

(2) A written statement filed with 
the clerk, not brought to the atten¬ 
tion of the court, does not amount to 
a notice of appeal in open court. 

Tex.—Russell v. Koennecke, Civ.App., 

190 S.W. 253. 

Giving notice in judge’s office 
A certificate of the trial judge, 
stating that appellant’s attorney 
came to his office, and stating that 
he wished to except to the judgment 
and take an appeal, does not show 
proper notice in open court where it 
does not show that the judge’s of¬ 
fice was the place where the court 
was then being held. 

Tex.—Davenport v. Kelly, Civ.App., 
196 S.W. 858, error refused. 

Recitation in supersedeas bond 
A mere recitation in the supersede¬ 


as bond filed eighteen days after 
judgment that an appeal was taken 
is not a sufficient notice of appeal. 
Tex.—Seaboard Oil & Gas Co. v. Ok¬ 
lahoma State Bank, Civ.App., 233 
S.W. 321. 

25. U.S.—U. S. v. Phillips, Tex., 7 S. 
Ct. 874, 121 U.S. 254, 30 L.Ed. 914. 

26. Ohio.—Riddle v. Riddle, 175 N.E. 
757, 38 Ohio App. 132. 

26.5 Okl.—Mee v. Corporation Com¬ 
mission, 293 P.2d 593. 

27. Colo.—Me Vick er v. Rouse, 98 P. 
807, 44 Colo. 255. 

3 C. J. p 1205 note 78. 

28. Mich.—Watts v. Tittabawassee 
Boom Co., 11 N.W. 377, 47 Mich. 
543. 

3 C.J. p 1205 note 79. 

29. Iowa.—Rhodes v. De Bow, 5 
Iowa 260. 

30. Colo.—Brown v. Keegan, 76 P. 
1056, 32 Colo. 463. 

31. Fla.—State v. Vinzant, 38 So. 
366, 49 Fla. 130. 
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Hawaii.—-W. Au Hoy v. Ching Mun 
Shee, 33 Hawaii 239. 

3 C.J. p 1205 note 82. 

Approval of bond by judge 

The mere approval of a bond by 
the judge of the trial court cannot 
operate as a writ of error. 

U.S.—Weinstein v. Black Diamond S. 
S. Corporation, C.C.A.N.Y., 31 F.2d 
519. 

3 C.J. p 1205 note 82 [a]. 

Operation of writ 

A writ of error operates proprio 
vigore to remove the record. 

U.S.—Rederiaktiebolaget Amie v. Uni¬ 
versal Transp. Co., N.T., 245 F. 282, 
157 C.C.A. 474. 

31.5 Hawaii.—W. Au Hoy v. Ching 
Mun Shee, 33 Hawaii 239. 

31.10 Tenn.—Love Hardware Co. v. 
Connatser, 180 S.W.2d 129, 27 Tenn. 
App. 302. 

31.15 Hawaii.—W. Au Hoy v. Ching 
Mun Shee, 33 Hawaii 239. 

31.20 Hawaii.—W. Au Hoy v. Ching 
Mun Shee, supra. 
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of the writ of error is accomplished by the court 
order awarding the writ of error, and not by the 
subsequent issuance of process by the clerk. 31 * 25 

A constitutional provision declaring that a par¬ 
ticular court shall have power to issue writs of error 
impliedly prohibits the issuance of such a writ by 
the clerk of the court or in any other manner. 32 

To what extent the appellate court may allow 
amendment of errors in the writ is discussed infra 
§ 583 b. 

Filing of precipe . Statutory provisions relating 
to the filing of the praecipe for the writ of error 
must be complied with. 32 * 5 

§ 579. - Courts to or from Which Issu¬ 

able 

As a rule a writ of error is issuable out of the court 
having cognizance thereof, and should be directed to the 
court which has the custody of the record to be re¬ 
viewed. 

A writ of error is, as a rule, issuable out of the 
court having cognizance thereof, and should be di¬ 
rected to whatever court has the custody of the rec¬ 
ord to be reviewed. 33 


APPEAL & ERROR §§ 578-580 

§ 580. Form and Requisites 

a. In general 

b. Designation and description of parties 

c. Joining errors of law and fact 

d. Joining several judgments or orders 

e. Specification of return day 

a. In General 

A writ of error must be properly authenticated, must 
show clearly the judgment to be reviewed, and must 
comply as to form and contents with other statutory re¬ 
quirements. 

Not only must a writ of error be properly attested 
and signed, 34 but, when required by law, it must 
be sealed 35 or otherwise authenticated. 36 However, 
it is held that it need not be indorsed, since it is a 
judicial and not an original wTit. 37 

The writ must show clearly the judgment which 
it is sought to review, and must comply as to form 
and contents with the other requirements of the stat¬ 
ute in the particular jurisdiction, and a failure to 
comply substantially with such requirements will be 
ground for dismissal, 38 unless the defect is amend¬ 
able, as discussed infra § 583 b. Also the writ will 
be dismissed if it does not agree with the record 39 


31.25 Va.—Hackley v. Robey, 195 S. 
E. 689, 170 Va. 55. 

32. N.M.—Wood-Davis Hardware 

Co. v. Sloan, 137 P. 578, 18 N.M. 290 
—Farmers’ Dev. Co. v. Rayado 
Land, etc., Co., 134 P. 216, 18 N.M. 
138. 

3 C.J. p 1206 note 83. 

32.5 Failure to file within prescrib¬ 
ed time 

Praecipe for writ of error which 
was not filed with clerk of court 
within three-month statutory period 
after date of entry of final judgment 
was dismissed. 

Colo.—Johnson v. Johnson, 287 P.2d 
49, 132 Colo. 236. 

33. U.S.—Siegelschiffer v. Penn. Mut. 
Life Ins. Co., N.Y., 248 F. 226, 160 
C.C.A. 304. 

Ill.—Ward v. Williams, 110 N.E. 821, 
270 III. 547. 

3 C.J. p 1206 note 84. 

Writ to review decree of judge at 
chambers 

A writ of error to the circuit court 
at term does not justify the review 
of a decree rendered by a circuit 
judge at chambers in an equity suit, 
for the writ should be to the circuit 
court at chambers. 

Hawaii.—In re Humeku's Estate, 31 
Hawaii 658. 

34. Ark.—Burks v. Dickson, 4 Ark. 
87. 

3 C.J. p 1206 note 88. 

35. U.S.—Texas, etc., R. Co. v. Kirk, 
Tex., 4 S.Ct. 500, 111 U.S. 48-6, 28 


L.Ed. 481—Overton v. Cheek, Tenn., 
22 How. 46, 16 L.Ed. 285. 

N.J.—Anonymous, 20 N.J.Law 495. 

3 C.J. p 1206 note 89. 

36. N.J.—Anonymous, supra. 

37. Mass.—Grosvenor v. Danforth, 
16 Mass. 74. 

N.H.—Rochester v. Roberts, 25 N.H. 
495. 

3 C.J. p 1206 note 91. 

38. Mo.—Fidelity Trust Co. v. Mexi¬ 
co. S. F. & P. Traction Co., 194 S. 
W. 52, 270 Mo. 487. 

N.M.—Clark v. Rosenwald, 247 P. 306, 
31 N.M. 443. 

3 C.J. p 1206 note 92. 

“Alias writ” 

A second writ of error, indorsed, 
“Alias writ,” is sufficient under a 
statute requiring writs to disclose 
the number of prior writs issued, 
since statute does not specify the 
manner in which this shall be done; 
“alias writ” meaning a second writ. 
Tex.—Ditmar v. Beckham, Civ.App., 
77 S.W.2d 893. 

Assignment of error on ruling 

A writ of error will not be dis¬ 
missed as assigning error only on the 
ruling sustaining a general demurrer 
to defendant’s answer, and not upon 
the final judgment for plaintiff, in 
view of an assignment upon “the 
action of the court in permitting the 
judgment to be entered”; such judg¬ 
ment being the final judgment in the 
case. 

Ga.—Seymour v. Bank of Thomas- 
ville, 121 S.E. 579, 31 Ga.App. 602, 

30 ? 


conforming to answers to certified 
questions 121 S.E. 578, 157 Ga. 
D9. 

Averment of satisfaction of execu¬ 
tion 

Failure of plaintiff in error to aver 
that execution of the decree sought 
to be reviewed had not been fully 
satisfied prior to the issuance of the 
writ of error, in the absence of a 
showing to the contrary, is not suffi¬ 
cient ground to sustain a motion to 
dismiss a writ of error. 

Hawaii.—Mid-Pacific Dress Mfg. Co. 

v. Cadinha, 32 Hawaii 995. 
Identification of decree in application 
Writ of error will not be dismissed 
for failure of the application to iden¬ 
tify the decree where such identifi¬ 
cation is not required in the applica¬ 
tion by statute and the decree is iden¬ 
tified in the assignment of errors. 
Hawaii.—In re Application of Terri¬ 
tory of Hawaii to Register and 
Confirm Title to Certain Land Situ¬ 
ate in Kakaako, City and County of 
Honolulu, Territory of Hawaii, 30 
Hawaii 494. 

39. Mo.—In re Lewis, App., 213 S. 
W. 146. 

3 C.J. p 1209 note 27. 

Application stating matter not in rec¬ 
ord 

Where, although from application 
for writ of error it appeared that the 
proceeding in the circuit court sought 
to be reviewed related to the guard¬ 
ianship and adoption of a child, there 
was nothing in the writ, or in the 
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or if it is not directed to the proper court. 40 The 
writ must contain, on its face, the evidence of the 
right of plaintiff in error to a review; 40 * 5 and it is 
unnecessary and improper to include in the writ 
of error allegations of fact outside the record to 
show that the judgment was erroneous. 41 

h. Designation and Description of Parties 

The proper designation and description of parties 
are essential to a writ of error, although clerical errors 
and immaterial defects are not fatal. 

The proper designation and description of the 
parties are essential to a writ of error, and if a 
writ fails in that respect, or varies from the judg¬ 
ment below as to the names of the parties, it will 
ordinarily be dismissed or quashed on motion. 42 It 
should be sued out in the name of all the parties 
against whom judgment was rendered. 42 However, 
clerical errors and immaterial defects in the designa¬ 
tion of the parties will not be fatal; 44 and it is 
held that a writ of error will not be dismissed for 
not stating who were plaintiffs and who were de¬ 


fendants in the court below, where such facts are 
shown by the record. 45 

When a writ of error is not prosecuted by the par¬ 
ty of record, but by a person entitled to do so by 
privity of estate or interest, the character in which 
he sues out the writ and his right to do so must ap¬ 
pear on the writ, or in the petition therefor, accord¬ 
ing to the practice. 46 

c. Jo inin g Errors of Law and Fact 

While ordinarily errors of law and errors of fact 
cannot properly be joined in the same writ at common 
law, the practice in some states permits this. 

While ordinarily errors of law and fact cannot 
properly be joined in the same writ at common 
law, 47 such irregularity is not fatal if plaintiff waives 
the errors of fact and relies on the errors of law, 48 
or if the errors of fact are stricken. 49 In some states 
the practice allows such joinder. 50 

The joinder of errors in law and errors in fact 
in the assignment of errors is discussed in § 1259 
infra. 


record of the circuit court certified 
to the court of appeals by the clerk, 
showing- anything of that nature, or 
that applicant had any interest in or 
connection with the proceedings, the 
writ will be dismissed. 

Mo.—In re Lewis, supra. 

40. U.S.—Underwood v. McVeigh, 
Va., 131 U.S. appendix cxix, 21 L. 
Ed. 952. 

Writ properly addressed 

A writ of error addressed to the 
clerk of the circuit court, in the form 
provided by § 2532, R.L.(1925) recit¬ 
ing In the caption, “Writ of Error to 
Decree of Circuit Judge,” with the 
addition of name and circuit and giv¬ 
ing the title of the case, to which 
reference is made in the body of the 
writ, is not subject to dismissal in 
an equity case upon motion based 
upon the ground that the writ is ad¬ 
dressed to the circuit court whereas 
the decree sought to be reviewed was 
in a proceeding before the circuit 
judge in chambers. 

Hawaii.—Mid-Pacific Dress Mfg. Co. 
v. Cadinha, 32 Hawaii 995. 

40.5 Mo.—State ex rel. Tale Uni¬ 
versity v. Sartorius, 163 SW.2d 
981, 349 Mo. 1039—State ex rel. 
and to Use of Marlowe v. Nolan, 
146 S.W.2d 598, 347 Mo. 124. 

41. Conn.—Lippitt v. Bidwell, 89 A. 
347, 87 Conn. 608. 

3 C.J. p 1206 note 95. 

42. Mo.—Fidelity Trust Co. v. Mexi¬ 
co, S. F. & P. Traction Co., 194 S.W. 
52, 270 Mo. 487. 

3 C.J. p 1207 note 96. 


Description by name and residence 

(1) The statute directing that writ 
of error state the names and resi¬ 
dences of the parties adversely inter¬ 
ested is mandatory; and an appeal 
taken by plaintiff from adverse judg¬ 
ment, wherein name and residence of 
one of codefendants in trial court 
were omitted from petition for writ 
of error, without relieving such de¬ 
fendant from the suit in view of the 
appeal, was dismissed because of fail¬ 
ure to comply with statute requiring 
writ of error to state the names and 
residences of the parties adversely 
interested. 

Tex.—Runyon v. Valley Pub. Co., Civ. 

App., 147 S.W.2d 521, error refused. 

(2) Where court submitted to jury 
on special issues the cause of action 
as to each of several codefendants 
but omitted name of one of code¬ 
fendants from portion of judgment 
reciting the appearances of defend¬ 
ants, it could not be held that judg¬ 
ment expressly by its terms dropped 
from the suit the defendant whose 
appearance was not shown so as to 
warrant omission of such defendant’s 
name from petition for writ of error. 
Tex.—Runyon v. Valley Pub. Co., su¬ 
pra. 

(3) Where judgment was on its 
face final as to all issues and parties, 
the omission of name of one of co¬ 
defendants from portion of judgment 
reciting the appearances of defend¬ 
ants did not make judgment inter¬ 
locutory as to defendant whose ap¬ 
pearance was not shown so as to 
warrant omission of such defendant’s 
name from petition for writ of error. 
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Tex.—Runyon v. Valley Pub. Co., su¬ 
pra. 

Designation of parties held sufficient 
That plaintiff in error, in caption 
of writ of error, designated a de¬ 
fendant in error and plaintiff in er¬ 
ror and thereafter referred to them 
by those titles was sufficient desig¬ 
nation of parties. 

Ga.—Barrett v. State Highway Dept., 
89 S.E.2d 652, 211 Ga. 876. 

43. U.S.—Smyth v. Strader, Tex., lfc 
How. 327, 13 L.Ed. 1008. 

Ark.—Gasquett v. Berry, 6 Ark. 246- 
Miss.—Hoggatt v. Ferral, 41 Miss~ 
642—Whitworth v. Carter, 41 Miss. 
639. 

44. Ill.—Bletch v. Johnson, 40 Ill* 
116. 

3 C.J. p 1207 note 98. 

45. U.S.—Mussina v. Cavazos, Tex.* 
6 Wall. 355, 18 L.Ed. 810. 

3 C.J. p 1207 note 99. 

46. Ill.—People v. Harrigan's Es¬ 
tate, 128 N.E. 334, 294 Ill. 171. 

3 C.J. p 623 note 17. 

47. Ky.—Lightfoot v. Common¬ 
wealth Bank, 4 Dana 492—Logan 
v. Steel, 7 J.J.Marsh. 41—Williams 
v. Clay, 5 Litt. 56. 

3 C.J. p 1207 note 2. 

48. Ky.—Trotter v. Hannegan, 2 A. 
KMarsh. 319. 

49. Conn.—Lewis v. Lawson, 1 Root 
262. 

50. Mass.—Rothschild v. Knight, 57 
N.E. 337, 176 Mass. 48—Eliot v* 
McCormick, 6 N.E. 375, 141 Mass.. 
194. 
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d. Joining Several Judgments or Orders 

As a rule, two distinct judgments or decrees cannot 
be Joined in the same writ of error. 

As a rule, two distinct judgments or decrees can¬ 
not be joined in the same writ of error. 51 

e. Specification of Return Day 

The failure of the writ to name a proper return date 
leaves the appellate court without jurisdiction. 

As a rule, where the writ of error is defective 
in that it fails to name a return day, or names a day 
not authorized by statute, the appellate court is 
without jurisdiction. 52 The day or term to which 
a writ of error should be made returnable depends 
upon the statute in the particular jurisdiction. 53 

§ 581. Service or Notice and Filing or Entry 

If a copy of a writ of error is not served on all par¬ 
ties, and the writ filed or an entry made within the pre- 
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scribed time, the writ is fatally defective and will be 
dismissed. 

If a copy of a writ of error is not served on all 
the parties and the writ filed or an entry made with¬ 
in the time limited by statute or rule of court for 
such service, filing, or entry the writ is fatally de¬ 
fective and will be dismissed ; 54 and constructive no¬ 
tice is not sufficient. 55 However, the failure of a 
clerk of the circuit court to indorse a writ of error 
as filed cannot defeat the transfer of the case when 
the judge has done all that it is necessary for him 
to do and the party has done all that is required of 
him. 56 

In some jurisdictions the statute requires citation 
or notice of the suing out of a writ of error to be 
given to the adverse party, or all parties adversely 
affected, within a certain time, and such notice is 
essential. 57 


51. U.S.—Waters-Pierce Oil Co. v. 
Van Elderen, Ark., 137 F. 557, 70 
C.C.A. 255. 

Ala.—Boyett v. Kerr, 7 Ala. 9—Read 
v. Owen. 9 Port., Ala., 180. 

Ky.—Guthrie v. Noel, 5 J.J.Marsh. 
295—Carneal v. May, 2 A.K.Marsh. 
587, 12 Am.D. 453. 

3 C.J. p 1207 note 6. 

Inclusion of claim for damages 

The inclusion in a writ of error 
of the claim for damages does not 
invalidate the proceeding so far as 
it seeks a reversal of the judgment 
in the original action. 

Conn—Reilly v. State, 175 A. 582, 119 
Conn. 217. 

52. Ohio.—Morris v. Baltimore & O. 

R. Co., 18 Ohio Cir.Ct.,N.S., 167. 

3 C.J. p 1207 note 7. 

53. Ga.—Culloden Bank v. Forsyth 
Bank, 46 S.E. 424, 119 Ga. 351. 

N.M.—Sacramento Valley Irr. Co. v. 

Lee, 113 P. 834, 15 N.M. 567, 

Vt.—Rogers v. Brace, 1 Brayt. 21. 

54. Colo.—Reno v. Swadley, 281 P. 
3C1, 86 Colo. 286. 

Conn.—Michelin v. MacDonald, 159 A. 
636, 114 Conn. 582. 

Fla.—Stone v. State, 67 So. 163, 68 
Fla. 248, 249. 

■Ga.—Boss v. Loganville Banking Co., 
134 S.E. 193, 35 Ga.App. 664. 

Mo.—Brann v. Pool, 272 S.W. 691, 308 
Mo. 309—State ex rel. Schuhart v. 
Rose, 246 S.W. 196, 296 Mo. 156. 
Cunningham v. Kansas City, 38 

S. W. 2d 734, 225 Mo.App. 1063— 

Roberts v. Meek, 296 S.W. 193, 221 
Mo.App. 974—Avero v. Wells, App., 
211 S.W. 712—Nickle v. Kansas 
City Rys. Co., App., 209 S.W. 548. 

Okl.—Kansas Nat. Bank of Wichita. 
Kan. v. Goodner-Horue Co., 162 P. 
772, 65 Okl. 36—Howard v. Arkan- 
saw, 158 P. 437, 59 Okl. 206. 

3 C.J. p 1207 note 9. 


Service on subordinate corporate of¬ 
ficer 

(1) In a proceeding in error, serv¬ 
ice of summons may be made upon 
one of the subordinate officers of a 
defendant corporation if one of its 
chief officers cannot be found in the 
county, and it is not necessary for 
the sheriff to ascertain and certify 
that one of its chief officers could 
not be found in the county. 

Ohio.—Abraham v. Akron Sausage 
Co., 155 N.E. 254, 23 Ohio App. 224. 

(2) Writ of error was stricken on 
motion by insurance association nam¬ 
ed as defendant in error which ap¬ 
peared only to question jurisdiction, 
where uncontroverted affidavit of per¬ 
son on whom writ was served stated 
that she was not agent for associa¬ 
tion, but merely a clerk in office of 
local agent residing in county where 
suit was pending; and such uncon¬ 
troverted affidavit must be taken as 
true by court of civil appeals. 

Tex.—Erickson v. Texas Employers’ 
Ins. Ass'n, Civ.App., 97 S.W.2d 721. 

Service on United States attorney 
Where the United States is defend¬ 
ant in error, it is not sufficient serv¬ 
ice of the writ of error to leave a 
copy thereof at the residence, and 
with the wife, of the United States 
attorney. 

Wash.—Conway v. U. S. f 24 P. 678, 2 
Wash.T. 336. 

Service on garnishee 

A garnishee is not necessarily unit¬ 
ed in interest with principal defend¬ 
ant, but generally holds position of 
a mere stakeholder, and service of 
summons in error on garnishee with¬ 
out service on principal defendant is 
insufficient. 

Okl.—Kansas Nat. Bank of Wichita, 
Kan. v. Goodner-Horne Co,, 162 P. 
772, 65 Okl. 36. 


Entry in chancery book 

Where a writ of error is entered 
in the chancery order book, instead 
of being recorded in the minute book 
of the court, as required by the stat¬ 
ute, and there is no appearance in 
the supreme court by defendant in 
error, the writ will be dismissed. 

Fla.—Stone v. State, 67 So. 163, 68 
Fla. 248, 249. 

55. Mo.—State ex rel. Schuhart ▼. 
Rose, 246 S.W. 196, 296 Mo. 156. 

Mailing notice 

(1) Notice of writ of error cannot 
be made by mail. 

Mo.—Kreienkamp v. Oetting, App., 
183 S.W.2d 320. 

(2) Under the statute requiring 
plaintiff in error to cause notice of 
the writ to be served upon the ad¬ 
verse party or his attorney within 
the time specified, the word “serve” 
includes the doing of an act which 
may, in form and substance, be made 
a record of the supreme court by 
which it may ascertain its own ju¬ 
risdiction for purposes of the mo¬ 
tion to dismiss, authorized in the 
last clause of the section, and the 
mailing of a notice to the attorneys 
for defendant in error with a request 
that they note receipt of the notice 
thereon and send it to the clerk of 
the supreme court, does not establish 
such service as the statute contem¬ 
plates. 

Mo.—Stafford v. Burroughs, 186 S.W. 
2d 588—State ex rel. Schuhart v. 
Rose, 246 S.W. 196, 296 Mo. 156. 

56. U.S.—Mutual D. Ins. Co. v. Phin- 
ney, Wash., 20 S.Ct. 906, 178 U.S. 
327, 44 L.Ed. 1088. 

U. S. National Bank v. Little 
Rock First Nat. Bank, Ark., 79 F. 
296, 24 C.C.A. 597. 

57. Mass.—Porter v. Rummery, 10 
Mass. 64. 
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§ 582. Return 

Unless the writ of error is returned in compliance 
with statutory requirements it is a nullity. 

Unless the writ of error is returned in com¬ 
pliance with the statutory requirements it is a 
nullity; 58 and stipulation of counsel as a substitute 
for a return to a writ of error will not be judicially 
noticed by the appellate court. 59 

A writ of error which is defective for not having 
been returned attached to the transcript is not void, 
since such attachment may be made in the appellate 
court; 60 and a writ will not be dismissed because 
the return thereof was not made until one day after 
it was by its terms returnable. 61 

The time for filing the return to a writ of error 
may be extended by the court or judge in a proper 
case. 62 Where the writ is made returnable to a 
time greater or less than the period from the date 
of issuance of the writ, prescribed by statute, the 
court has no jurisdiction. 63 


4A C.J.S. 

§ 583. Defects, Objections, and Amend¬ 
ments 

2 l In general 
b. Amendable defects 

a. In General 

Timely objections, by motion to dismiss, quash, or 
supersede, or by plea in abatement, may be taken to 
defects or irregularities in the writ of error or in the 
service, filing, or return thereof. 

Depending on the practice in the particular juris¬ 
diction, where there is a substantial defect or ir¬ 
regularity in the writ of error or in the service, 
filing, or return thereof, objection may be taken by 
motion to dismiss, quash or supersede, 64 or by plea 
in abatement. 65 

Time for objection or plea ; waiver. Objection 
may be taken at any time before the judgment on 
the ground that the case is not legally before the 
court, and that the latter has no jurisdiction to 
try it; 66 but pleas in abatement to the writ must 
be filed within the time prescribed by statute or rule 
of court. 67 A defect or irregularity may be waived 


Ohio.—McLarren v. Myers, 15 Ohio 
Cir.Ct.,N.S., 532. 

Tex.—Irwin v. Auto Finance Co., Civ. 
App., 34 S.W.2d 672—S. L. Adams 
& Co. v. Evans, Civ.App., 245 S.W. 
450. 

3 C.J. p 1208 note 12. 

Notice of deposit of copy of writ 
with cleric 

Statute requiring: applicant for writ 
of error to deposit a copy of the ap¬ 
plication with the clerk of the court 
of civil appeals and to give notice of 
this deposit to adverse counsel has 
been held to be directory only. 

Tex.—Heney v. Davidson, 32 S.W.2d 
452, 119 Tex. 451. 

Notice by clerk 

Where a petition for writ of error 
is filed within the year after the de¬ 
cision of the lower court, and notice 
of the granting of the petition is is¬ 
sued by the clerk, no notice of the 
granting of the writ, except by the 
clerk is necessary. 

Tenn.—Demarc us v. Campbell, 65 S. 
W.2d 876, 17 Tenn.App. 56. 

Averments in notice 

Upon error in an equity case, mo¬ 
tion to dismiss writ for insufficiency 
of averments in notice as to recitals 
in application as to tribunal to be 
addressed was held unsustainable 
where copies of application, writ and 
assignments of error were attached 
to notice and referred to therein, in 
which copies the application was 
shown to be in proper form and with 
proper averments and the decree in 
equity sought to be reviewed was 
identified by case number, title, and 
tribunal. 


Hawaii.—Mid-Pacific Dress Mfg. Co. 
v. Cadinha, 32 Hawaii 995. 

58. Ga.—Swint v. Brown, 94 S.E. 
816, 21 Ga.App. 624. 

Mo.—State ex rel. Schuhart v. Rose, 
246 S.W. 196, 296 Mo. 156. 

3 C.J. p 1208 note 13. 

Sending writ to clerk of inferior 
court 

(1) Under rules of the supreme 
court so providing, where plaintiff in 
error files in the clerk's office a tran¬ 
script of the record duly certified be¬ 
fore the writ of error issues, it is 
not necessary to send such writ to 
the clerk of the inferior court, but 
such transcript is taken as a due re¬ 
turn to the writ. 

Ill.—Ward v. Williams, 110 N.E. 821, 
270 Ill. 547. 

(2) A writ of error is directed to 
the clerk of the court, instead of the 
judges, and the judges do not certify 
to the return. 

Ill.—Ward v. Williams, supra. 
Failure of clerk to return writ 

The failure of the clerk of the low¬ 
er court to return with the transcript 
of the record the original writ of er¬ 
ror is not the error of the clerk alone, 
since the writ commands that the re¬ 
turn shall be made '‘as the plaintiff 
in error shall direct," and closes with 
the command, “and have you then 
and there this writ." 

Mo.—State ex rel. Schuhart v. Rose, 
246 S.W. 196, 296 Mo. 156. 

59. N.J.—Staten Chemical Co. v. 
Miller, Sup., 29 A. 316. 


60. U.S.—Cotter v. Alabama Great 
So. R. Co., Tenn., 61 F. 747, 10 C.C. 
A. 35. 

61. U.S.—Altenberg v. Grant, Ky., 
83 F. 980, 28 C.C.A. 244, affirmed 85 
F. 345, 29 C.C.A. 185. 

3 C.J. p 1209 note 16. 

62. U.S.—Hall v. McKinnon, Alaska, 
193 F. 572, 113 C.C.A. 440. 

3 C.J. p 1209 note 17. 

63. Fla.—Town of Gulfport v. State 
ex rel. Davis, 140 So. 192, 104 Fla. 
245—De Bogory v. Hafleigh, 88 So. 
470, 81 Fla. 631. 

64. Mich.—Hagar v. Coup, 14 N.W. 
698, 50 Mich. 54. 

N.J.—Delaney v. Husband, 45 A. 265, 
64 N.J.Law 275. 

N.M.—R. H. Pierce Co. v. Richard¬ 
son, 93 P. 717, 14 N.M. 340. 

N.Y.—Wilson v. Wetmore, 1 Hill 216. 
Pa.—Showers v. Showers, 27 Pa. 485, 
67 Am.D. 487. 

3 C.J. p 1209 note 18. 

65. Conn.—King v. Coit, 4 Day 129. 
3 C.J. p 1209 note 19. 

66. U.S.—Wilson v. New York L., 
etc., Ins. Co., La, 12 Pet. 140, 9 L. 
Ed. 1032. 

Ill.—Turner v. Collins, 8 Ga. 252— 
Beaubien v. Barbour, 2 Ill. 386. 
N.J.—Delaney v. Husband, 45 A. 265, 
64 N.J.Law 275. 

67. Ark.—State Bank v. Whiting, 12 
Ark. 119—State Bank v. Ruddell, 
10 Ark. 123. 

Ill.—Collier v. Grey, 105 Ill.App. 485. 
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by failure to object within the proper time, 68 unless 
the defect is a structural one which defeats the 
jurisdiction of the court. 6 s - 5 

Duty to point out errors and defects . A party 
moving to quash or supersede a writ of error for 
some defect therein must point out the defect either 
in his affidavit or notice of motion. 69 A writ of 
error will not be dismissed for mere informality 
or lack of formal statements, where the alleged er¬ 
rors sought to be corrected can be clearly gathered 
from the bill of exceptions alone, or from an exam¬ 
ination of the bill of exceptions and the record 
transmitted therewith. 70 

b. Amendable Defects 

Amendments are allowable to cure defects or Ir¬ 
regularities in the writ unless they are so substantial 
as to render the writ absolutely void. 

Under statutes so providing, amendments are al¬ 
lowable, where the defects in the writ are not as to 


APPEAL & ERROR §§ 583-584 

matters of substantial right; 71 but if the defect or 
irregularity is so substantial as to render the writ 
absolutely void it cannot be cured by amendment. 72 

Defect in parties. In many jurisdictions a writ 
of error may be amended in the court of error as 
to any defect in the parties, 73 provided the record 
shows enough to authorize the amendment. 74 

§ 584. Scire Facias to Hear Errors 

A scire facias in compliance with statutory provisions 
is sometimes required to be issued to defendant in er¬ 
ror, at least where he fails to make a voluntary appear¬ 
ance. 

In some jurisdictions, upon the grant of a writ 
of error, a scire facias ad audiendum errores may be 
required to be issued to defendant in error, at least 
where he fails to make a voluntary appearance. 75 
The writ of error is dependent upon the form and 
sufficiency of service of the writ of scire facias, the 
statutory provisions as to which must be followed; 76 
but errors of mere form are not fatal. 77 


68. U.S.—Waters-Pierce Oil Co. v. 
Van Elderen, Ark., 137 F. 557, 70 C. 
C.A. 255. 

Joinder of separate judgments in 
writ 

An objection that separate and dis¬ 
tinct judgments are joined in the 
same writ may be waived. 

U.S.—Waters-Pierce Oil Co. v. Van 
Elderen, supra. 

68.5 Service of writ on parties 
Motion to dismiss writ of error on 
ground that person on whom writ 
was served was not agent of corpo¬ 
ration named as defendant in error 
was not waived by failure to make 
motion within thirty days after fil¬ 
ing of transcript. 

Tex.—Erickson v. Texas Employers’ 
Ins. Ass’n, Civ.App., 97 S.W.2d 721. 

69. Mich.—Hagar v. Coup, 14 N.W. 
698, 50 Mich. 54. 

N.Y.—Wilson v. Wetmore, 1 Hill 216. 
Pa.—Showers v. Showers, 27 Pa. 485, 
67 Am.D. 487. 

3 C.J. p 1209 note 24. 

70. Ga.—Andrews v. John Church 
Co., 58 S.E. 130, 1 Ga.App. 560. 

71. Fla.—Brooks v. Miami Bank & 
Trust Co., 155 So. 157, 115 Fla. 141 
—Palmer v. Johnson, 121 So. 466, 
97 Fla. 479—Mutual Life Ins. Co. 
v. Hartley, 109 So. 421, 92 Fla. 237. 

3 C.J. p 1209 note 29. 

Testing writ in name of judge 

(1) Although a statute requires 
the writ of error to he tested in the 
name of the chief justice of the su¬ 
preme court, the writ may be amend¬ 
ed where it is tested in the name of 
a former chief justice who is not a 


member thereof at the time of issu¬ 
ance. 

Fla.—Mutual Life Ins. Co. v. Hart¬ 
ley, supra, 

(2) Similarly, it may be amended 
where it is tested in the name of two 
judges of the circuit court. 

Fla.—Palmer v. Johnson, 121 So. 466, 
97 Fla. 479. 

72. Fla,—Mutual Life Ins. Co. v. 
Hartley, 109 So. 421, 92 Fla. 237. 

Ohio.—Morris v. Baltimore & O. R. 

Co., 18 Ohio Cir.Ct.,N.S., 167. 

3 C.J. p 1209 note 30. 

Falsifying return 

An amendment falsifying return is 
not permissible. 

Ohio.—Morris v. Baltimore & O. R. 
Co., supra. 

Failure to number the pages of the 
petition in error and of the record 
before filing the same will constitute 
ground for dismissing the writ of er¬ 
ror. 

Okl.—Custer County v. Moon, 57 P. 
161, 8 Okl. 205. 

73. U.S.—Rininger v. Puget Sound 
Electric Ry„ Wash., 220 F. 419, 136 
C.C.A. 43, certiorari denied Puget 
Sound Electric Ry. v. Rininger, 35 
S.Ct. 792, 238 U.S. 629, 59 LuEd. 
1496. 

Fla.—Mutual Life Ins. Co. v. Hartley, 
109 So. 421, 92 Fla. 237. 

Ga,—Isbell v. Blanchard, 21 S.E. 720, 
94 Ga. 678. 

3 C.J. p 1210 note 31. 

74. U.S.—Thomas v. Green County, 
Tenn., 146 F. 969, 77 C.C.A. 487. 

75. Colo.—Reno v. Swadley, 281 P. 
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361, 86 Colo. 286—James v. James, 
262 P. 925, 82 Colo. 602. 

3 C. J. p 1210 note 33. 

Right to complain of failure to is¬ 
sue writ of error 

Under the practice in Illinois, de¬ 
fendants in error are notified of the 
pendency of a proceeding in error by 
a writ of scire facias, and cannot 
complain of the failure to issue the 
writ of error and file it with the rec¬ 
ord. 

Ill.—Ward v. Williams, 110 N.E. 821, 
270 Ill. 547. 

Appearance generally 

If defendant in error appears gen¬ 
erally, scire facias need not be is¬ 
sued to secure jurisdiction, or, if is¬ 
sued, need not be served. 

Colo.—James v. James, 262 P. 925, 82 
Colo. 602. 

76. Fla.—Tyles v. Beall, 20 So. 775, 
37 Fla. 549. 

3 C.J. p 1210 note 34. 

Tardy issuance of scire facias 
Writ of error will be dismissed 
where, on judgment rendered Nov. 7, 
1911, the transcript was filed June 6, 
1914, and plaintiff in error’s ab¬ 
stract was filed July 1, 1914, copies 
being served on the attorneys of rec¬ 
ord below, no scire facias or sum¬ 
mons issuing until Nov. 11, 1914, 
more than three years after judg¬ 
ment. 

Colo.—Cooper v. Golden, Ralston 
Creek & Church Ditch Co., 150 P. 
732, 27 Colo.App. 499. 

77. Fla.—Sammis v. Wightman, 6 
So. 173, 25 Fla. 547. 

3 C.J. p 1210 note 35. 
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§§ 585-586 APPEAL & ERROR 

3. Citation or Other Process 


§ 585. In General 

The citation in error or other process gives notice 
to the parties and brings them into court, giving the 
appellate court jurisdiction. While it is appellant's duty 
to seek issuance of the citation, it is the duty of the 
clerk thereafter to issue it. 

The citation in error or other process generally- 
required in order to take an appeal or seek review, 
as discussed supra § 574, gives notice to the par¬ 
ties and brings them into court, thereby giving the 
appellate court jurisdiction, 78 although it has been 
said that the purpose of the citation on appeal is 
solely to give appellee notice in time to present his 
defenses. 78 * 5 The process or summons issued by 
the clerk of the appellate court is not, as a rule, 
necessary in order that the appeal be placed on the 
docket, its function being simply to mature the case 
for hearing. 79 

Where the legislature has provided for no method 
by which the court will acquire jurisdiction of ap¬ 
pellee or defendant in error, the court, in order to 
exercise its powers and perform its duties, may pre¬ 
scribe its own mode and form of proceeding and 
issue process which is effective to bring the parties 
before the court. 80 

If appellant fails to issue a summons for other 
parties to the judgment who fail to join in the ap¬ 
peal, appellee may do so if he desires. 81 

Duty to issue or seek issuance of citation. It is 
the duty of appellant to seek the issuance and serv¬ 
ice of a citation of appeal; 81 * 5 and the failure of 
appellant to pray for citation of appeal and service 


in his motion relieves the clerk of any duty to cause 
citation to be issued. 81 * 10 However, when a citation 
is prayed for it is the duty of the clerk of court to 
issue it, 81 * 15 and the clerk should not omit the duty 
unless instructed in writing by appellant or his 
counsel to omit it; 81 * 20 and, where appellant asked 
that citation of appeal be issued and served, the ap¬ 
peal must be sustained even though there was no 
such issuance or service, unless the record af¬ 
firmatively discloses that the failure was caused by 
appellant or his counsel. 81 * 25 

§ 586. Time of Issuance 

While citation or other process should not be issued 
before appeal is taken or petition in error filed, and in 
general must be issued within the prescribed time, the 
defect of a premature citation may be cured; and in 
jurisdictions where the issuance of citation is not ju¬ 
risdictional defects as to the time of issuance are not 
fatal. 

The citation or other process on appeal or error 
should not be issued before the appeal is taken or 
petition in error filed ; 82 but, while a citation of ap¬ 
peal issued prior to the signing of the judgment and 
the issuance of the orders of appeal is without legal 
effect, 82 * 5 where a second citation is issued at the 
proper time and properly served the appeal is not 
subject to dismissal; 82 * 10 and it has been held that 
the timely filing of the appeal bond may cure the 
prematurity of the service of citation of appeal, 
served before the bond was filed. 82 * 15 Moreover, as 
a general rule the citation must be issued, or ap¬ 
plication made therefor, within the time prescribed 
by the statute. 88 


78. U.S.—Rederiaktiebolaget Amie v. 
Universal Transp. Co., C.C.A.N.Y., 
245 F. 282. 

Colo.—Rudolph v. Rudolph, 114 P. 
977, 50 Colo. 243. 

Okl.—First Nat. Bank v. Atchison, 
T. & S. F. Ry. Co., 177 P. 547, 71 
Okl. 285—Miller v. Brownfield, 175 
P. 211, 73 Okl. 156—Barker v. Hon¬ 
eywell, 169 P. 489, 67 Okl. 149. 

78.5 U.S.—The Framlington Court, C. 
C.A.Tex., 69 F.2d 300, certiorari 
denied United British S. S. Co. v. 
Newfoundland Export & Shipping 
Co., 54 S.Ct. 860, 292 U.S. 651, 78 L. 
Ed. 1500. 

79. Va.—D. F. Tyler Corporation v. 
Evans, 159 S.E. 393, 156 Va. 576. 

Statutes dealing* with original proc¬ 
ess are not applicable to proceedings 
in the appellate court when such is 
manifest when construed with rela¬ 
tive statutes. 

Va.—D. F. Tyler Corporation v. Ev¬ 
ans, supra. 


80. Okl.—Pfister v. Johnson, 49 P. 
2d 174, 173 Okl. 541. 

81. Miss.—Tardy v. Rosenstock, 80 
So. 1, 118 Miss. 720. 

81.5 La.—Louisiana State Bd. of 
Medical Examiners v. Parker, App., 
84 So.2d 841—Howard v. Rowan, 
App., 192 So. 885. 

81.10 La.—Louisiana State Bd. of 
Medical Examiners v. Parker, App., 
84 So.2d 841. 

81.15 La.—Nunez v. Serpas, 3 So.2d 
673, 198 La. 415—Gagneaux v. Des- 
onier, 33 So. 561, 109 La. 460. 

81.20 La.—Nunez v. Serpas, 3 So.2d 
673, 198 La. 415—Gagneaux v. Des- 
onier, 33 So. 561, 109 La. 460. 

81.25 La.—Nunez v. Serpas, 3 So.2d 
673, 198 La. 415. 

Howard v. Rowan, App., 192 So. 
885—Quinn v. Banker, App., 166 So. 
908. 


82. Neb.—Brownville v. Middleton, 
1 Neb. 10. 

Issuance before filing of bond 
Where citation in error and service 
thereof were defective because cita¬ 
tion issued before filing of the error 
bond, the court of appeals is author¬ 
ized to strike the appeal from its 
docket. 

Tex.—Rounds v. Coleman, Civ.App., 
185 S.W. 640. 

82.5 La.—Physicians & Surgeons 
Hospital v. Saveli, App., 76 So. 2d 
75. 

82.10 La.—Physicians & Surgeons 
Hospital v. Saveli, supra. 

82.15 La.—Wells v. McGehee, App., 
39 So.2d 196. 

83. U.S.—Pueblo De Taos v. Archu¬ 
leta, C.C.A.N.M., 64 F.2d 807. 

Ohio.—McLarren v. Myers, 34 Ohio 
Cir.Ct. 585. 

3 C.J. p 1211 note 43. 
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On the other hand, in some jurisdictions the cita¬ 
tion is not jurisdictional, and the fact that it is 
not issued until after the time limited for taking the 
appeal or for return of the writ of error does not de¬ 
feat the jurisdiction of the appellate court or neces¬ 
sarily constitute ground for dismissal; 84 and the 
court may allow a citation to issue after such time 
on a showing of a sufficient excuse for the delay. 85 

Where no specific time is prescribed, the citation 
may issue any time before the return date of the 
appeal. 86 

A clerical error as to the date of the citation will 
be disregarded ; 87 and in some states appellant will 
not be prejudiced by omission or delay on the part 
of the clerk in issuing citation for which proper 
prayer was made. 88 

§ 587. Form and Requisites 

a. In general 

b. Designation of parties 

c. Description of judgment, decree, or or¬ 

der 


APPEAL & ERROR §§ 586-587 

d. Court to which party is cited 

e. Specification of return day 

f. To whom addressed 

g. Signature, attestation, and seal 

a. In General 

While noncompliance of the citation or other process 
with statutory requirements may result in the quashing 
of the writ or service or the dismissal or striking of the 
appeal or writ, it may be otherwise where the defect 
or irregularity is not due to the fault of the appellant. 

While it is essential to the perfecting of an ap¬ 
pellate proceeding that the citation or other process 
on appeal or error comply substantially with the stat¬ 
utory requirements, and in general in case of non- 
compliance the writ or service will be quashed or 
set aside on motion, or the appeal or writ of error 
will be dismissed or stricken from the docket, ac¬ 
cording to the practice in the particular jurisdic¬ 
tion, 89 the rule may be inapplicable or may be re¬ 
laxed where the defect or irregularity is due to the 
fault of the clerk or other officer, and not of ap¬ 
pellant or plaintiff in error, 90 or where the defect 


84. U.S.—In re New York Investors, 
C.C.A.N.Y., 79 F.2d 1/9, certiorari 
denied Endelman v. Reconstruction 
Finance Corporation, 56 S.Ct. 308, 
296 U.S. 649, 80 L.Ed. 462—Hart v. 
Wiltsee, C.C.A.Mass., 16 F.2d 838 
certiorari denied Wiltsee v. Hart, 
48 S.Ct. 119, 275 U.S. 559, 72 L.Ed. 
426. 

Ala.—Mutual Sav. Life Ins. Co. v. 
Osborne, 7 So.2d 319, first case, 242 
Ala. 589—Maya Corporation v. 
Smith, 196 So. 125, 239 Ala. 470. 

Faust v. Baker, 20 So. 2d 727, 31 
Ala.App. 596, appeal denied 20 So. 
2d 731, 246 Ala. 378. 

Actual notice by appellee 

Where appeals were taken within 
the proper time, failure to issue a 
citation within such time was held 
not to affect the appellate court’s 
jurisdiction, and where appellees 
had timely actual notice although ci¬ 
tation was not served until after ex¬ 
piration of the time for appeal, the 
appeal should not be dismissed. 

U.S.—In re New York Investors, C.C. 
A.N.Y., 79 F.2d 179, certiorari de¬ 
nied Endelman v. Reconstruction 
Finance Corporation, 56 S.Ct. 308, 
296 U.S. 649, 80 L.Ed. 462. 

Nonprejudice of appellee 

The violation of a rule limiting the 
time for citation on appeal did not 
warrant dismissing the appeal, where 
appellee was not prejudiced. 

U.S.—U. S. v. Hairston, C.C.A.Ark., 55 
F.2d 825. 

85. Ala.—Mutual Sav. Life Ins. Co. 
v. Osborne, 7 So.2d 319, first case, 
242 Ala. 589. 


La.—Grabfelder v. Powers, 7 LaApp. 

(Orleans) 270. 

3 C.J. p 1211 note 44. 

Mode of request for further time 
A request for further time in which 
to have issued a citation of appeal 
must be in the form of a written 
motion to the court. 

La.—Tregre v. Kratzer, App., 144 So. 
644. 

86. N.M.—Jackman v. Atchison, T. 
& S. F. Ry. Co., 163 P. 1084, 22 N. 
M. 422. 

87. U.S.—Davidson v. Lanier, Miss., 
4 Wall. 447, 18 L.Ed. 377. 

3 C.J. p 1211 note 45. 

88. Ala.—Martin Mach. Works v. 
Miller, 32 So. 305, 132 Ala. 629— 
Kimbrell v. Rogers, 7 So. 241, 90 
Ala. 339. 

La.—Gagneaux v. Desonier, 33 So. 
561, 109 La. 460. 

Jurisdiction complete when citation 
prayed for 

Where appeal was taken within 
time allowed by statute and clerk of 
circuit court failed to serve citation 
of appeal for several months after¬ 
ward, dismissal of appeal for failure 
of clerk to serve citation of appeal 
was error, since irregularity did not 
affect jurisdictional validity of ap¬ 
peal itself, which became complete 
when it was prayed for and requisite 
security was given. 

Ala.—Mutual Sav. Life Ins. Co. v. 
Osborne, 7 So.2d 319, first case, 242 
Ala. 589. 

Bight to delay case 

If, after failure of the clerk to is¬ 
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sue citation, there is ample time for 
issuing and serving a citation of ap¬ 
peal before the case will be heard, 
appellant will not be allowed a de¬ 
lay for having citation issued and 
served. 

La.—Taylor v. Allen, 91 So. 635, 151 
La. 82. 

89. Fla.—Fuller v. Burruss, 137 So. 
241, 102 Fla. 1145. 

Tex.—Guyer v. Prince, Civ.App., 106 
S.W.2d 1091, error dismissed— 
North River Ins. Co. v. Hipsher, 
Civ.App., 274 S.W. 1019. 

3 C.J. p 1210 notes 36, 37, p 1211 note 
47. 

Service of extract from minutes 
Under a statute requiring the peti¬ 
tion to be served on appellee togeth¬ 
er with a citation to appear, the mere 
service of an extract from the min¬ 
utes of the court showing that an 
appeal has been taken is not suffi¬ 
cient. 

La.—Opelousas Finance Co. v. Roos, 
7 La.App. 425. 

90. La.—Phillips v. Phillips, 107 So. 
584, 160 La. 813. 

Thompson v. St. Martinville Inv. 
Co., App., 172 So. 13—Grabfelder 
v. Powers, 7 La.App.(Orleans) 270. 
3 C.J. p 1211 note 38. 

Duty of clerk 

Where the proper praecipe has been 
filed, it is duty of the clerk to at 
once issue summons in error and 
transmit it to the sheriff for service. 
Ohio.—Stark Electric R. Co. v. Mc¬ 
Kean, 17 Ohio N.P..N.S., 593. 
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§ 587 APPEAL & ERROR 

or irregularity may be and is waived, as discussed 
infra § 595 b, or may be and is cured by amendment, 
as discussed infra § 589. However, it has been 
held that where the citations in error were fatally 
defective the appeal is not perfected notwithstanding 
plaintiff in error exercised reasonable diligence. 90 * 5 

b. Designation of Parties 

While the citation or process must contain the names 
of all the parties as to whom relief is sought and, under 
some statutes, even their residences must be stated, the 
use of general or indefinite expressions may be suf¬ 
ficient. 

While the citation or process must contain the 
names of all the parties as to whom relief is sought 
on the appeal or writ of error, 91 where such names 
do properly appear, the use of general or indefinite 
expressions as descriptive of such parties will not 
vitiate it. 92 Under some statutes the residence of 
the parties must be stated. 93 

Capacity in which party is acting. The fact that 
the citation on appeal does not name appellee in his 
representative capacity is not ordinarily ground for 
dismissal, 94 although where the error in the designa¬ 
tion of a party, with respect to his various capacities, 
is an error of substance, and not of form, the ap¬ 
peal will be dismissed. 94 - 5 


c. Description of Judgment, Decree, or Order 

The Judgment, order, or decree complained of must 
be sufficiently described in the citation. 

The citation on appeal or error must contain a 
sufficient description of the judgment, decree, or or¬ 
der to notify appellee or defendant in error with 
reasonable certainty what judgment, decree, or order 
is complained of. 95 However, it has been held 
that a summons in error describing a judgment as 
rendered in the county court when it was rendered 
in the district court does not work a dismissal unless 
defendant in error was deceived thereby to his 
prejudice. 96 

d. Court to Which Party Is Cited 

Under some statutes the citation or summons Is re¬ 
quired to name the court into which appellee or de¬ 
fendant in error is cited, designation of the wrong court 
rendering the citation a nullity. 

Under some statutes so providing, the citation 
or summons is required to name the court into 
which appellee or defendant in error is cited, 97 and 
where the wrong court is designated the citation 
in error is a nullity. 97 * 5 

e. Specification of Return Day 

The return day of the citation or summons should 
be set out, although error is not usually fatal, at least 
in the absence of prejudicial effects. 


90.5 Tex.—Guyer v. Prince, Civ.App., 
106 S.W.2d 1091, error dismissed. 

91. La.—Bowie v. Menard’s Estate, 
131 So. 66, 15 La.App. 18—Comire 
v. Schiro Amusement Co., 6 La.App. 
441. 

Defendants not adversely interested 
Under a statute requiring the cita¬ 
tion to name the parties adversely 
interested, on appeal by defendant, 
the citation in error is not required 
to name other defendants not ad¬ 
versely interested. 

Tex.—Buttrill v. Occidental Life Ins. 
Co,, Civ.App., 31 S.W.2d 833. 

Dismissal for failure to give name 
and residence 

(1) An appeal taken by plaintiff 
from adverse judgment, wherein 
name and residence of one of code¬ 
fendants in trial court was omitted 
from citation in error without reliev¬ 
ing such defendant from the suit in 
view of the appeal, was dismissed 
because of failure to comply with 
statute requiring writ of error to 
state the names and residences of 
the parties adversely interested. 

Tex.—Runyon v. Valley Pub. Co., 

Civ.App., 147 S.W.2d 521, error re¬ 
fused. 

(2) Where court submitted to jury 
on special issues the cause of action 
as to each of several codefendants 
but omitted name of one of code¬ 


fendants from portion of judgment 
reciting the appearances of defend¬ 
ants, it could not be held that judg¬ 
ment expressly by its terms dropped 
from the suit the defendant whose 
appearance was not shown so as to 
warrant omission of such defendant's 
name from citation in error. 

Tex.—Runyon v. Valley Pub. Co., su¬ 
pra. 

(3) Where judgment was on its 
face final as to all issues and par¬ 
ties, the omission of name of one of 
codefendants from portion of judg¬ 
ment reciting the appearances of de¬ 
fendants did not make judgment in¬ 
terlocutory as to defendant whose 
appearance was not shown so as to 
warrant omission of such defendant’s 
name from citation in error. 

Tex.—Runyon v. Valley Pub. Co., su¬ 
pra. 

92. La.—McDuffie v. S. H. Bolinger 
& Co., 143 So. 336, 175 La. 388. 

3 C.J. p 1211 note 49. 

Address to defendant “et als." 

A citation of appeal addressed to 
defendant company “et als.” through 
their counsel of record, served by 
delivery to the company’s secretary, 
was held valid, since the words fol¬ 
lowing the name of the company 
could be treated as surplusage when 
the citation was delivered to the 
proper officer of the company. 
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La.—McDuffie v. S. H. Bolinger & 
Co., supra. 

93. Tex.—Covitt v. Anderson, 34 Tex. 
262. 

Runyon v. Valley Pub. Co., Civ. 
App., 147 S.W.2d 521, error re¬ 
fused. 

94. La.—Hearing v. Mound City L. 
Ins. Co., 29 La.Ann. 832. 

94.5 Designation of individual by 
trade name 

Where judgment appealed from 
was rendered against garnishee as 
individual, the only party at interest 
in appeal was named individual and 
issuance of citation of appeal in 
trade name of such individual was 
error of substance and gave no stand¬ 
ing to such trade name in court of 
appeal as an appellant. 

La.—Credit Service Corp. v. Gully, 
App., 81 So.2d 120. 

95. Tex.—Fouga v. Fouga, Civ.App., 
221 S.W. 1117. 

3 C.J. p 1212 note 52. 

96. Okl.—In re Combs' Estate, 161 
P. 801, 62 Okl. 33. 

97. La.—Gagneaux v. Desonier, 33 
So. 561, 109 La. 460. 

97.5 District court named instead 
of court of civil appeals 

Tex.—Guyer v. Prince, Civ.App., 106 
S.W.2d 1091, error dismissed. 
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The return day of the citation or summons should 
be set out, although an error in such return day is 
not usually fatal, 98 at least where the irregularity 
or technical violation has no prejudicial effects, 9S - 5 
as where it is corrected or appellee has notice of the 
proper return day. 98 - 10 

f. To Whom Addressed 

Not only must the citation or summons be addressed 
to all proper and necessary parties, but it must be 
addressed to them in the same capacity in which they 
were acting in the original suit. 

The citation or summons should be addressed to 
the proper parties as appellees or defendants in er¬ 
ror, and to those who are the actual parties at the 
time the proceeding is allowed and prosecuted, 99 
and to all of the necessary parties. 1 

Capacity in which parties addressed. The cita¬ 
tion or other process must be addressed to parties in 
the same capacity in which they were acting in 
the original suit; 1 - 5 but the fact that the citation is 
addressed to a party individually instead of in some 
special capacity in which he is being sued is not 


APPEAL & ERROR §§ 587-588 

necessarily a ground for the dismissal of the ap¬ 
peal. 1 - 10 

g. Signature, Attestation, and Seal 

In so far as required by statute, the citation or 
summons must be signed, attested, and sealed. 

Not only must the citation or summons be signed 
and attested by the proper person as required by 
the statute, 2 but it must be under the seal of the 
court by which it was issued, where this is required 
by law. 3 

Where a citation is necessary, and the law re¬ 
quires it to be signed by the judge, a process signed 
by the clerk is invalid. 4 The teste should be as of 
process of the appellate court, although issued by 
the clerk of the lower court. 5 

§ 588. Service and Return 

a. In general 

b. Persons to be served 

c. Time of service 

d. Sufficiency of service 

e. Return 


98. U.S.—Shute v. Keyser, Ariz., 13 
S.Ct. 960, 149 U.S. 649, 37 L.Ed. 884. 
Conn.—Campbell's App., 56 A. 554, 76 
Conn. 284. 

La.—Allen v. Henley, 58 So. 688, 130 
La. 861—Hempkin v. Averett, 12 
La. 482—Ginn v. Clack, 12 La. 480. 

Reasonableness of time intervening" 
between service and return 

(1) Under a statute providing that 
upon the filing of a petition in error 
a summons shall issue and be served, 
and that if issued in vacation it shall 
be returnable on or before the first 
day of the term, and if issued in term 
time it shall be returnable on a day 
therein named, the word “therein" 
refers to the summons and not to the 
term, and the return day need not be 
a day within the term, or before the 
beginning of the next term, but may 
be fixed by the officer issuing the 
writ in his discretion, unless the pe¬ 
riod allowed to intervene between 
the date of the summons and the re¬ 
turn day is clearly unreasonable un¬ 
der the circumstances of the case. 
Wyo.—In re Big Laramie River, 153 

P. 890, 23 Wyo. 450. 

(2) Where summons in error, is¬ 
sued Jan. 3, 1914, and naming one 
hundred eighty-eight defendants in 
error, was made returnable on or be¬ 
fore Aug. 1, 1914, the period inter¬ 
vening was held not unreasonable. 

La,—In re Big Laramie River, supra. 

98.5 Citations received and executed 
in time 

Notwithstanding citations on peti¬ 
tion for writ of error, one of which 


citations bore no date at all in which 
it was to be returned and the other 
provided sixty days, technically vio¬ 
lated statutory provision that cita¬ 
tions be made returnable within twen¬ 
ty days after issuance, the citations 
would not be held void for the ir¬ 
regularity where they were prompt¬ 
ly received by officer and executed 
within the twenty days provided by 
law. 

Tex.—Davis v. Beard, Civ.App., 142 
S.W.2d 695. 

98.10 Irregularity corrected by peti¬ 
tion and order 

Irregularity of citation of appeal 
which required appellees to appear 
in district court within ten days to 
answer petition would not require 
granting of motion to dismiss appeal 
where petition and order thereon, 
served upon appellees, showed grant¬ 
ing of appeal and return day there¬ 
of. 

La.—Thompson v. St. Martinville Inv. 
Co., App., 172 So. 13. 

99. U.S.—Bigler v. Waller, Va., 12 
Wall. 142, 20 L.Ed. 260. 

La.—Lynch v. Brewer, 16 La. 247. 

3 C.J. p 1212 note 54. 

Summons directed to attorney 

Summons in error is properly serv¬ 
ed when service is made on defend¬ 
ant in error's attorney of record in 
the original cause, although tech¬ 
nically the summons is not directed 
to defendant in error, but is directed 
to the attorney. 

Ohio.—Drucker v. Travelers Ins, Co., 
197 N.E. 492, 49 Ohio App. 526— 
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^Etna Life Ins. Co. v. Keyser, 197 
N.E. 433, 50 Ohio App. 254. 

1. U.S.—Gray v. Grand Forks Mer¬ 
cantile Co., N.D., 138 F. 344, 70 C. 
C.A. 634. 

1.5 La.—Camutz v. State Bank, 29 
La.Ann. 35. 

3 C.J. p 1214 note 74. 

1.10 Administrator addressed indi¬ 
vidually 

That citation of appeal was ad¬ 
dressed to party individually and not 
as administrator, in which capacity 
he was sued, could not be success¬ 
fully advanced as ground for disr- 
m is sal of appeal, even if judgment 
through error of clerk, had not re¬ 
ferred to such party individually. 
La.—Succession of Moore, App., 193 
So. 222. 

2. U.S.—Villabolos v. U. S. t Fla., 5 
How.(U.S.) 81, 12 L.Ed. 352. 

Fla.—Guarantee Trust, etc., Co. v. 

Buddington, 2 So. 885, 23 Fla. 514. 
3 C.J. p 1212 note 56. 

3. La.—Ward v. Bowmar, 12 La. 571 
—Smith v. Blount, 10 La. 483— 
Campbell v. Karr, 7 La. 70. 

4. Okl.—Parks v. Ada, 103 P. 607, 
24 Okl. 168. 

5. Fla.—D. R. Dunlap Mercantile Cou 
v. St. John, 18 So. 761, 36 Fla. 303 
—Guarantee Trust, etc., Co. v. Bud¬ 
dington, 2 So. 885, 23 Fla. 514— 
Joost v. Elliott, 20 Fla. 924. 

Miss.—Coleman v. Tidwell, 6 Miss. 

12 . 
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a. In General 

Statutory requirements relating to the service of 
the citation or other process on appeal or error must be 
observed. 

Statutory requirements relating to the service 
of the citation, summons, or other process on ap¬ 
peal or error must be observed. 5 * 50 The citation or 
other process on appeal or error must in all cases 
be properly served, either personally or construc¬ 
tively, 6 and in some jurisdictions by the proper 
officer of the court or his deputy. 7 

Remedy for noncompliance with statute . While 
it has been held that where the statutory require¬ 
ments have not been observed the appeal must be 
dismissed ex mero motu, 7 * 5 it has also been held that 
where sendee of the citation is defective the prop¬ 
er remedy is to strike the case from the docket 
rather rather than to dismiss. 7 * 10 


b. Persons to Be Served 

Statutory provisions relating to the persons on 
whom service should be made must be complied with; 
and, in general, all parties to the judgment, order, or de¬ 
cree whose interests may be adversely affected should 
be served with citation or other process. 

Statutory provisions relating to the persons on 
whom citation, summons, or other process on ap¬ 
peal or error must be served must be complied 
with; 7 * 50 and where a statute applies and is not 
observed it may be necessary for the court to dis¬ 
miss the appeal ex mero motu. 7 * 55 

The general rule is that all parties to the judg¬ 
ment, order, or decree below, whose interests may 
be adversely affected by the result of the appeal 
or proceeding in error, or persons legally represent¬ 
ing them, should be served. 8 On the other hand, 
citation need be served only on those parties whose 
interests are affected by the judgment, order, or 
decree appealed from. 9 


5.50 Ala.—Rush v. Newsom Exter¬ 
minators, 75 So.2d 112, 261 Ala. 610. 

6. Okl.—Cleveland County v. Okla¬ 
homa Sanitarium Co., 165 P. 171, 
65 Okl. 152—Bruner v. Nordmier, 
150 P. 159, 48 Okl. 415. 

Tex.—Felton v. Seeligson, Com.App., 
265 S.W. 140. 

U. S. Fidelity & Guaranty Co. v. 
Daniel, Civ.App., 52 S.W.2d 108— 
Webster v. International & G. N. 
Ry. Co., Civ.App., 184 S.W. 295. 

3 C.J. p 1212 note 60. 

7. Colo.—Wellington v. Beck, 66 P. 
881, 29 Colo. 73. 

Fla.—Williams v. Hutchinson, 7 So. 
852, 26 Fla. 513—Jenssen v. Wal- 
ther, 7 So. 854, 26 Fla. 448—Tisch- 
ler v. Wall, 20 Fla. 924. 

3 C.J. p 1212 note 61. 

Order by court 

Where the statute requires the 
clerk to take proceedings to serve ci¬ 
tation, it is not necessary for the 
court specifically to order that cita¬ 
tion be issued. 

La.—Richards v. Horecky, 137 So. 
198, 173 La. 411. 

7.5 Ala.—Rush v. Newsom Exter¬ 
minators, 75 So.2d 112, 261 Ala. 610. 

7.10 Tex.—Vineyard v. McCombs, 99 
S.W. 544, 100 Tex. 318. 

Poole v. Mueller, Civ.App., 26 S. 
W. 739—Morriss v Grapevine. Civ. 
App., 25 S.W. 60—Womack v. Slade, 
Civ.App., 23 S.W. 1002. 

Filing before completion of service 
A record is not properly filed in 
appellate court until there has been 
service of citation in error, and cause 
in which record has been filed be¬ 
fore completion of such service 
should be stricken from docket. 

Tex.—Victory v. Hamilton, 91 S.W.2d 
697, 127 Tex. 203. 


7.50 Persons who do not join in ap- i 
peal 

Ala.—Rush v. Newsom Extermina¬ 
tors, 75 So.2d 112, 261 Ala. 610. 

7.55 Ala.—Rush v. Newsom Exter¬ 
minators, supra. 

8. U.S.—Browning v. Boswell, Va., 
209 F. 788, 126 C.C.A. 512—Boyd v. 
Stuttgart, etc., R. Co., Ark., 84 F. 9, 
28 C.C.A. 262. 

Ala.—Warren v. Georgia Fire Ins. 

Co., 65 So. 843, 10 Ala.App. 650. 

La.—Canulette Shipbuilding Co. v. 

Monday, 4 La.App. 522. 

Miss.—Tardy v. Rosenstock, 80 So. 
1, 118 Miss. 720. 

Wyo.—In re Water Rights in Big 
Laramie River, 192 P. 680, 27 Wyo. 
88, rehearing denied 193 P. 734, 27 
Wyo. 88. 

3 C.J. p 1004 notes 46 [c], 47 [Z] (4), 
p. 1212 note 62. 

Necessary parties 
Where legatee and colegatee in¬ 
stituted proceedings in which judg¬ 
ment was rendered sending them in¬ 
to possession of deceased’s property 
legatee had interest in maintaining 
judgment, was necessary party to 
appeal from it and should have been 
served with citation of appeal. 

La.—Succession of Nunley, 63 So.2d 
737, 222 La. 730. 

Service on bank cashier 

Service of citation in error on a 
bank cashier is binding on the bank. 
Tex.—U. S. Fidelity & Guaranty Co. 
v. Daniel, Civ.App., 52 S.W.2d 108. 

Service after death of defendant 
Where no statute provided for 
service where defendant has died aft¬ 
er the petition has been filed, serv¬ 
ice of citation on a writ of error up¬ 
on the attorney of the parties and 
upon the guardian of infant heirs of 
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deceased defendant not found in the 
county was held sufficient. 

Tex.—Jolly v. Brown, Civ.App., 188 
S.W. 972. 

Parties to adjudication of water 
rights 

Various parties to the adjudica¬ 
tion of priority of water rights are 
not united in interest within a stat¬ 
ute, making service on one party 
sufficient service on coparties united 
in interest with the party served, 
since defendants in error can be con¬ 
sidered united in interest only when 
they have such unity of interest as 
to be deemed representative of each 
other, and the parties to the adjudi¬ 
cation proceedings are all, in a sense, 
hostile to each other. 

Wyo.—In re Water Rights in Big 
Laramie River, 192 P. 680, 27 Wyo. 
88, rehearing denied 193 P. 734, 27 
Wyo. 88. 

9. U.S.—Jackson v. McWilliams 

Dredging Co., C.C.A.La., 76 F.2d 
795. 

La.—McDuffie v. S. H. Bolinger & Co., 
143 So. 336, 175 Da. 388. 

Taft Mercantile Co. v. Blouin 
Co., 7 La.App. 190—Taft Mercan¬ 
tile Co. v. L. A. Blouin Co., 2 La. 
App. 163—New Orleans v. Riddell, 
1 La. App. (Orleans) 168. 

3 C.J. p 1213 note 64. 

Persons not parties to suit when 
judgment appealed from was render¬ 
ed need not be cited to answer the 
appeal. 

La.—McDuffie v. S. H. Bolinger & Co., 
143 So. 336, 175 La. 388. 

Party disclaiming interest 

A party to a suit judicially dis¬ 
claiming all interest therein is not 
a necessary party to the appeal, and 
need not be cited where the appeal 
i may be decided without his presence. 
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c. Time of Service 

While an extension of time may be allowed where 
there is a good excuse for the delay, the citation or 
other process must be served within the time prescribed 
by statute, and for failure to do so the appeal may be 
dismissed. 

Except in so far as an extension of time may 
be allowed in some jurisdictions in certain circum¬ 
stances, as discussed below, the citation or other 
process on appeal or error must be served within 
the time prescribed by statute. 10 If the citation, 
summons, or other process is not served within the 
prescribed period the appeal is required to be dis¬ 
missed; 10 - 5 and, if it is not served before the end 
of the term of the appellate court to which it is 
made returnable, the appeal becomes inoperative. 11 
However, it has been held that the appeal will not 
be dismissed merely because the citation was served 
after the prescribed time, unless some injury or 
inconvenience is shown. 11 - 5 

In some jurisdictions the court will allow serv¬ 


ice to be made after the prescribed time, on terms, 
if appellant or plaintiff in error has been diligent 
and shows good excuse for the delay, 12 as where 
the failure to serve in time was due to the fault 
of the sheriff, clerk, or other officer, 13 or of ap¬ 
pellee or defendant in error, 14 or where appellant 
or plaintiff in error, although exercising due dili¬ 
gence, was unable to obtain service in time because 
of the party’s absence from the state or inability to 
ascertain his residence, etc. 15 

d. Sufficiency of Service 

Except in the case of waiver, or where service by 
publication or on the attorney of the party is permis¬ 
sible, citation or process should be served personally 
on a party at his usual place of residence. 

Except in so far as there may have been a waiver 
by a party entitled to service, as discussed infra § 
595 b, or, as discussed below, where service by pub¬ 
lication or service on the attorney of the party is 
permissible, the citation or other process on appeal 


La.—McDuffie v. S. H. Bolinger & Co., 
supra. 

Party improperly joined 

Service of citation on a person im¬ 
properly joined as a party is not nec¬ 
essary. 

Tex.—J. C. Dielmann Co. v. Peaslee- 
Gaulbert Co., Civ.App., 23 S.W.2d 
757. 

10. Ark.—Bell v. Rice, 35 S.W.2d 
88, 183 Ark. 105—Foreman v. Dick¬ 
inson, 6 S.W.2d 829, 177 Ark. 121. 
La.—Investors' Mortg. Co. v. Aleman, 
115 So. 383, 165 La. 104. 

Codifer v. Shell Petroleum Cor¬ 
poration, App., 146 So. 733. 

Mo.—Winchester v. Winn, 29 S.W.2d 
188, 225 Mo.App. 288. 

Ohio.—Bender v. Bender, 177 N.E. 

920, 39 Ohio App. 547. 

Puerto Rico.—Alvarez v. Fantauzzi, 
27 Puerto Rico 488. 

Wyo.—Esselstyn v. Owl Creek Coal 
Co., 171 P. 264, 25 Wyo. 406. 

3 C.J. p 1213 note 65. 

After time for taking appeal 

A citation to answer an appeal need 
not be served within the time pre¬ 
scribed for taking an appeal. 

La.—Lafayette v. Farr, 110 So. 624, 
162 La, 385. 

Effect of time prescribed for filing 
transcript 

That appellant may file a tran¬ 
script in the appellate court before 
the return day is immaterial so far 
as the requirement that citation of 
appeal must be served at least fif¬ 
teen days before the return day is 
concerned. 

La.—Codifer v. Shell Petroleum Cor¬ 
poration, App., 146 So. 733. 

Commencement of limitation 
Under statutes defining commence¬ 


ment of civil actions under which 
proceedings in error are deemed com¬ 
menced when the petition is filed 
and the summons issued, the pre¬ 
scribed time within which service 
can be made in person or by pub¬ 
lication on defendants in error be¬ 
gins to run from that date, not from 
the date on which the original sum¬ 
mons was made returnable. 

La.—In re Water Rights in Big Lara¬ 
mie River, 192 P. 680, 27 Wyo. 88, 
rehearing denied 193 P. 734, 27 
Wyo. 88. 

Service held sufficient 
La.—In re Big Laramie River, 153 P. 
890, 23 Wyo. 450. 

10.5 Ark.—Robinett v. Campbell 
Equipment Co., 259 S.W.2d 515, 222 
Ark. 381. 

11. Mo.—Kreienkamp v. Oetting, 
App., 183 S.W.2d 320. 

Okl.—Paulter v. Manuel, 108 P. 749, 
25 Okl. 59. 

Extension of time 

Where the time for perfecting an 
appeal was extended, and appellees 
had actual notice of appeal, the ap¬ 
pellate court’s jurisdiction was not 
defeated by the fact that citation had 
not been served upon appellees until 
after the return day. 

U.S.—Mitchell v. Lay, C.C.A.Cal., 48 
F.2d 79, certiorari denied Lay v. 
Mitchell, 51 S.Ct. 656, 283 U.S. 864, 
75 L.Ed. 1469. 

11.5 Ala.—Louisville Fire & Marine 
Ins. Co. v. St. Paul Fire & Marine 
Ins. Co., 41 So.2d 585, 252 Ala. 532. 

12. La.—Probst v. Di Giovanni, 76 
So.2d 909, 226 La. 625—Succession 
of Nunley, 63 So.2d 737, 222 La. 730 
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—In re Gem Co., 110 So. 635, 162 
La. 416. 

3 C.J. p 1213 note 67. 

Concomitant rights of appellee 

The alleged negligent failure of an 
appellant to cause service of citation 
of appeal to be made on appellee not 
less than fifteen days prior to re¬ 
turn day was not cause for dismissal 
of appeal where service was made 
prior to return day, but appellee had 
right either to delay his answer in 
appellate court until expiration of 
time allowed him by the codal arti¬ 
cle or to require a new citation of 
appeal. 

La.—Monetti v. Standard Oil Co. of 
Louisiana, App., 193 So. 251. 

Commencement of proceedings by 
service 

Where a party diligently endeavors 
to procure service in a proceeding 
in error and follows the attempt by 
service within sixty days from is¬ 
suance of the first summons, the at¬ 
tempt to commence the proceeding 
is equivalent to commencement. 

Ohio.—Gowdy v. Roberts, 167 N.E. 
375, 32 Ohio App. 38. 

13. La.—White v. Maison Blanche 
Co., 76 So. 708, 142 La. 265. 

3 C.J. p 1214 note 68. 

14. La.—Vinot v. Bertrand, 6 La. 
Ann. 474. 

Tex.—American Nat. Ins. Co. v. Ro¬ 
driguez, Civ.App., 145 S.W. 654. 

15. La.—Levy v. Levy, 32 So. 117, 
107 La. 576. 

Vinot v. Bertrand, 6 La.Ann. 474. 
N.M.—Baca v. Anaya, 89 P. 314, 14 
N.M. 20. 
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or error should, as in the case of other process, 
be served personally on appellee or defendant in 
error at his usual place of residence. 16 The ci¬ 
tation must be served on appellee or defendant in 
error in the capacity in which he was acting in 
the original suit. 17 Service on a corporation should 
be made through a proper officer thereof. 18 

Sufficiency of service on attorney. Service made 
upon, or accepted by, the attorney of the appellee 
or defendant in error is usually sufficient, frequent¬ 
ly by express statutory provision. 19 However, un¬ 
der the statute in some jurisdictions such service 
is allowable only where appellee or defendant in 
error is a nonresident or cannot be found. 20 


Service by publication. When permitted by stat¬ 
ute, sendee by publication may be had, 21 but only 
under the circumstances prescribed by the statute. 22 

e. Return 

Subject to some exceptions, there must be a proper 
return of the citation or other process showing a valid 
and sufficient service. 

Except where the defect or irregularity may be 
cured by amendment, as discussed infra § 589, or 
where it is waived, as discussed infra § 595 b, there 
must be a proper return of the citation or other 
process showing a valid and sufficient service, or 
the appeal or writ of error will be dismissed or 
stricken from the docket, 23 unless the defect or ir- 


16. TJ.S.—Tripp v. Santa Rosa St. R. 
Co., Cal., 12 S.Ct. 655, 144 TJ.S. 126, 
36 L.Ed. 371. 

Martin v. Burford, Alaska, 176 
F. 554, 100 C.C.A. 159. 

Kan.—Finney County v. Theis, 59 P. 

42, 9 Kan.App. 770. 

La.—Veuve v. Righter, 6 La. 138. 
Miss.—Coleman v. Tidwell, 6 Miss. 
12 . 

Ter.—Womack v. Slade, Civ.App., 23 
S.W. 1002. 

3 C.J. p 1214 note 73. 

Dissolved partnership 

Service of citation of appeal, ad¬ 
dressed to a dissolved partnership, 
on a named person, conducting the 
business under the firm name and 
assuming all its liabilities, at his le¬ 
gal domicile, is authorized. 

La—Puchen v. W. D. Haas & Co., 
104 So. 388, 158 La 616. 

17. La.—Camutz v. State Bank, 20 
La.Ann. 35. 

3 C.J. p 1214 note 74. 

Capacity in which parties addressed 
in citation or summons see supra § 
587 f. 

Service on drainage district commis¬ 
sioners 

(1) A statute providing that drain¬ 
age districts may be sued through 
their commissioners means all three 
commissioners, and service of a writ 
of error on all three is necessary. 
Tex.—Earnest v. Couch, Civ.App., 71 

S.W.2d 547. 

(2) A writ of error must he served 
on all three drainage district com¬ 
missioners in office at the time and 
not on their predecessors in office. 
Tex.—Earnest v. Couch, supra. 

18. Tex.—U. S. Fidelity & Guaranty 
Co. v. Daniel, Civ.App., 52 S.W.2d 
108—State v. City of McAllen, Civ. 
App., 46 S.W.2d 418—Buttrill v. 
Occidental Life Ins. Co., Civ.App., 
31 S.W.2d 833—Brazell v. Irene In¬ 
dependent School Dist., Civ.App., 
279 S.W. 871. 

Service on manager 
Service of citation in error on a 


domestic corporation by service on 
the manager thereof is insufficient 
under a statute which enumerates 
other representatives of a corpora¬ 
tion as proper persons to receive 
service for the corporation. 

Tex.—U. S. Fidelity & Guaranty Co. 
v. Daniel, Civ.App., 52 S.W.2d 108. 

19. Ala.—Evett v. Mitchell, 36 So. 
2d 98, 251 Ala. 22. 

Idaho.—Isaak v. Journey, 13 P.2d 247, 
52 Idaho 274. 

La.—Succession of Le Blanc, 116 So. 
389, 165 La. 935. 

Cousin v. Kenner, 1 La.App. 713. 
Ohio .—Mtnau Life Ins. Co. v. Keyser, 
197 N.E. 433, 50 Ohio App. 254— 
Drucker v. Travelers Ins. Co., 197 
N.E. 492, 49 Ohio App. 526. 

Okl.—Scivally & Hodges v. Doyle, 
151 P. 618, 50 Okl. 275—Bruner v. 
Nordmier, 150 P. 159, 48 Okl. 415. 

3 C.J. p 1214 note 75. 

One attorney for all appellees 

Where citation of appeal was serv¬ 
ed on attorney of record for all ap¬ 
pellees, fact that no notice of appeal 
had been given personally to one ap¬ 
pellee was not fatal to appeal. 

Ala.—Collins v. Thompson, 65 So. 2d 
491, 259 Ala. 82. 

Attorneys In special appearance 

Counsel specially appearing to 
move to quash service of process 
must be deemed defendant’s agents, 
on whom citation can be served on 
appeal from an order granting mo¬ 
tion. 

U.S.—Henderson v. Richardson Co., 
C.C.A.W.Va., 25 F.2d 225. 

20. Tex.—Jolly v. Brown, Civ.App., 
188 S.W. 972—First Nat Bank of 
Knox City v. Lester, Civ.App., 179 
S.W. 684—Mims v. Foster, Civ.App., 
177 S.W. 513. 

3 C.J. p 1214 note 76. 

Effect of service on attorney 

Service of citation in error on op¬ 
posing party’s attorney of record 
rather than on opposing party him¬ 
self as the citation directs will not 
warrant a dismissal of writ of error, 

320 


I but merely entitles the opposing par¬ 
ty to an order striking the case from 
the docket. 

Tex.—Russell v. General Sports Mfg. 
Co., Civ.App., 110 S.W.2d 1253, er¬ 
ror dismissed. 

21. Ill.—Ward v. Williams, 110 N.E. 
821, 270 Ill. 547. 

3 C. J. p 1214 note 73 [e]. 

Truth of affidavit for publication 
Where the affidavit upon which 
publication to defendants in error 
was made, as well as the publica¬ 
tion, complied with the statute, and 
defendants in error received the no¬ 
tices mailed to them, the supreme 
court would not inquire into the 
truth of the affidavit for publication. 
Ill.—Ward v. Williams, supra. 

22. Okl.—Kansas Nat. Bank of 

Wichita, Kan. v. Goodner-Horne 
Co., 162 P. 772, 65 Okl. 36. 

Wyo.—Burnett v. Giblin, 267 P. 689, 
38 Wyo. 421. 

Nonresidence of party 

Published notice of filing a peti¬ 
tion in error is insufficient, where 
the attorney of record for defendant 
in error is a resident when the peti¬ 
tion is filed, and the statute permits 
service by publication only when the 
other party is not represented by a 
resident attorney. 

Wyo.—Burnett v. Giblin, supra 

23. Ga.—Johnson v. McKelvin, 105 
S.E. 600, 150 Ga. 812. 

Okl.—Frazier v. Hocker, 149 P. 1182, 
48 Okl. 36. 

Tex.—U. S. Fidelity & Guaranty Co. 
v. Daniel, Civ.App., 84 S.W.2d 1079 
—Jessen v. Scott, Civ.App., 10 S.W. 
2d 185—Weisenberger v. Weisen- 
berger. Civ.App., 299 S.W. 915— 
Felton v. Seeligson, Civ.App., 253 
S.W. 896, reversed on other 
grounds, Com.App., 265 S.W. 140— 
Rhoades v. El Paso & S. W. Ry. 
Co., Civ.App., 230 S.W. 481—Queen 
City Motor Co. v. Texas Auto Sup¬ 
ply Co., Civ.App., 229 S.W. 591 
3 C.J. p 1215 note 77. 
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regularity may be disregarded as a mere clerical 
error. 24 

It should be returned by the officer whose duty 
it is to serve it, 25 and to the officer or court issu¬ 
ing it. 26 In some jurisdictions the time for return 
of process may be extended by the supreme court. 27 
A delay in the return of a summons is not fatal 
where no time is prescribed by statute. 28 

In some jurisdictions a citation on appeal or er¬ 
ror is no part of the record, and the fact of its hav¬ 
ing been issued and served may be proved aliunde. 29 

The burden to show incorrectness or inaccuracy 
of the return of summons in error is on the one 
challenging the legality of the service. 30 

§ 589. Amendments and New or Alias Proc¬ 
ess 

In general, errors or defects in the citation or other 
process, or in the return thereon, which are not im« 
putable to appellant or are not prejudicial may be cured 
by amendment or new citation or process, provided ap¬ 
plication therefor is proper and timely. 

In general, an appeal or writ need not be dis¬ 
missed for errors or defects in the citation or other 
process, or in the return thereon, which are not im¬ 
putable to appellant or plaintiff in error, or which 
are not prejudicial, since amendments will be al¬ 
lowed, or a new or alias citation or other process 


granted, provided the application therefor is prop¬ 
er and timely. 31 In fact, where no time is fixed 
within which to make application for amendment 
or new process, only laches or equitable reasons 
can defeat the application. 32 However, when the 
defect amounts to a want of service, as that the 
process was not served by the proper officer, an 
amendment allowing issue of new process cannot 
be allowed; 33 and, where an appeal from a decree 
in equity has failed for lack of notice to all the par¬ 
ties interested, no notice which the court might 
order after the time for appeal has elapsed can 
be effective to bring the absent parties within its 
jurisdiction. 34 

In some jurisdictions, by statute, if the citation is 
returned not executed, an alias or pluries citation 
may be issued on compliance with the statutory pro¬ 
visions. 35 A statute requiring an alias citation to 
indicate the number of previous citations is manda¬ 
tory and the service of an alias citation without 
fulfilling the requirement is insufficient; 36 and, 
while a citation not so reciting is void, 36 - 5 the 
court will, in some cases, not dismiss the writ of 
error, but will strike the cause from the docket 
without prejudice to the rights of plaintiffs in er¬ 
ror. 36 * 10 The service of alias summons does not 
postpone the limitations for taking the appeal. 37 


Affidavit to overcome effect of return. 

The affidavit of a person on whom 
citation in error was served, that he 
was neither the manager nor the lo¬ 
cal agent of a corporation, without 
stating any facts revealing the na¬ 
ture or scope of his employment, was 
held insufficient to overcome the offi¬ 
cer's return. 

Tex.—Buttrill v. Occidental Life Ins. 

Co., Civ.App., 31 S.W.2d 833. 

Return held sufficient 
Ohio.—Harris v. First Spiritualist 
Church of Toledo, 153 N.E. 312, 22 
Ohio App. 315. 

Tex.—Mansfield v. Ramsey, Civ.App„ 
196 S.W. 330. 

24. La.—Bell v. Williams, 3 La. 250. 

25. Fla.—Williams v. Hutchinson, 7 
So. 852, 26 Fla. 513. 

26. Ala.—Harris v. Harris, 41 Ala. 
364. 

27. La.—Harbour v. Brickel, 10 Rob. 
419—Hempkin v. Averett, 12 La. 
482—Ginn v. Clack, 12 La. 480— 
Laville v. Rightor, 11 La. 198— 
Hart v. Fisk, 10 La. 481. 

28. Okl.—Frazier v. Nichols, 149 P. 
1181, 48 Okl. 33. 

29. U.S.—Innerarity v. Byrne, Md., 
5 How. 295, 12 L.Ed. 159. 

30. Ohio.—Harris v. First Spiritual¬ 
ist Church of Toledo, US N.E. 312, 
22 Ohio App. 315. 

4A C. J.S.—21 


3L La.—Phillips v. Phillips, 107 So. 
584, 160 La. 813. 

Tex.—Sypert v. Rogers Lumber Co., 
Civ.App., 201 S.W. 1102. 

W.Va.—Rosin Coal Land Co. v. Mar¬ 
tin, 94 S.E. 358, 81 W.Va. 33. 

3 C.J. p 1215 note 84. 

Error in date of judgment 

Process of the court of appeals, 
awarded on a petition from the cir¬ 
cuit court, erroneously reciting the 
date of judgment of the intermediate 
court, instead of the date of the order 
of rejection in the circuit court, as 
judgment appealed from, is a mere 
clerical error, correctible by record. 
W.Va.—Rosin Coal Land Co. v. Mar¬ 
tin, supra. 

Recognition of appeal by appellee 
An amendment to correct errors is 
not necessary where appellee recog¬ 
nizes the appeal. 

La.—Phillips v. Phillips, 107 So. 584, 
160 La. 813. 

32. Iowa.—State Sav. Bank v. Rat- I 
cliffe, 82 N.W. 1011, 111 Iowa 662. 

3 C.J. p 1215 note 85. 

33. Fla.—Williams v. Hutchinson, 7 
So. 852, 26 Fla. 513. 

34. U.S.—Kidder v. Fidelity Ins., 
etc., Co., Ill., 155 F. 821, 44 C.C.A 
593. 

35. Tex.—Queen City Motor Co. v. 
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Texas Auto Supply Co., Civ.App., 
241 S.W. 212. 

3 C.J. p 1215 note 88. 

36. Tex.—Davis v. Beard, Civ.App., 
142 S.W.2d 695—U. S. Fidelity & 
Guaranty Co. v. Daniel, Civ.App., 
84 S.W.2d 1079—U. S. Fidelity & 
Guaranty Co. v. Daniel, Civ.App., 
52 S.W.2d 108—Weisenberger v. 
Weisenberger, Civ.App., 299 S.W. 
915—Queen City Motor Co. v. Tex¬ 
as Auto Supply Co., Civ.App., 241 
S.W. 212. 

3 €U. p 1215 note 88 [a] (4). 

Second citation after first is void 
Where the court had stricken the 
cause of plaintiff in error from the 
docket without prejudice on the 
ground that the record disclosed that 
citation in error was issued before 
writ of error bond was filed, such ci¬ 
tation was a nullity, and a subse¬ 
quent citation properly issued was 
the original citation, and writ of er¬ 
ror was not subject to dismissal on 
the ground that the citation failed to 
indicate the number of previous ci¬ 
tations. 

Tex.—Hardy v. City of Throckmor¬ 
ton, Civ.App., 81 S.W.2d 557. 

36.5 Tex.—Davis v. Beard, Civ.App., 
142 S.W.2d 695. 

36.10 Tex.—Davis v. Beard, supra. 

37. yVyo .—In re Water Rights in 
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§§ 590-591 APPEAL & ERROR 

4. Notice of Appeal 


§ 590. In General 

In its essence, the purpose of a notice of appeal is 
to inform the party in whose favor a judgment or de¬ 
cree has been rendered r and the appellate court, that 
the unsuccessful party desires a review of the case. No¬ 
tice of appeal is not process, but, when so provided by 
statute, it may take the place of citation in error. 

Stated in various ways, the purpose of a notice 
of appeal is to inform the party in whose favor a 
judgment or decree has been rendered that the un¬ 
successful party desires a review of the case by a 
higher tribunal; 37 * 50 to apprise the opposite party 
of the taking of an appeal; 37 * 55 to disclose to the 
adverse party and the appellate court that an ap¬ 
peal from an appealable order, judgment, or decree 
of the trial court is intended; 37 * 60 to give the ap¬ 
pellee notice so that he may appear if he desires. 37 - 65 

Notice of appeal as process . A notice of appeal 
is not a writ or summons and is not process. 38 
However, when so provided by statute, notice of 
appeal in the lower court takes the place of cita¬ 
tion in error. 39 

Necessity of notice; legislative power . While it 
is within the power of the legislature, under its 
plenary power over the procedure for the taking 
of appeals, to authorize the taking of an appeal 
without any service of notice thereof, 40 the stat¬ 
utes in many jurisdictions require, as a step in 
perfecting an appeal, that notice of appeal shall be 
given, except under certain circumstances, and, as 
discussed supra § 574, when such notice is required. 


it is generally essential to appellate jurisdiction un¬ 
less it can be and is waived. 

One notice for two appeals . A single notice of 
appeal may be used for two appeals which may be 
consolidated. 40 * 5 

Notice as holding proceedings in abeyance . Un¬ 
der provision to that effect, under certain circum¬ 
stances, and in the absence of an order of the court 
permitting execution to issue, the filing of an in¬ 
tention to appeal may operate to suspend time lim¬ 
itations on other steps to be taken and hold fur¬ 
ther proceedings in the case in abeyance. 40 * 10 

The operation of an appeal or writ of error as a 
supersedeas or stay generally is discussed infra §§ 
626-628. 

Notice issued prior to remand of record . Where 
a notice of appeal was issued and subsequently the 
appellate court justifiedly remanded the record 
to the trial court for the perfecting of the appeal, 
the original notice of appeal is sufficient, and no 
new notice is necessary. 40 * 15 

§ 591. By Whom Given 

Statutory provisions relating to by whom notice of 
appeal must be given must be complied with; and in 
general notice must be given by appellant or his au¬ 
thorized agent or attorney. 

Statutory provisions relating to the question of 
by whom notice of appeal must be given must be 
complied with. 40 * 50 In general, the notice must be 


Big Laramie River, 192 P. 680, 27 
Wyo. 88, rehearing denied 193 P. 
734, 27 Wyo. 88. 

37.50 Ill.—People ex rel. Pickerill 
v. New York Cent. R. Co., 63 N.E. 
2d 405, 391 Ill. 377. 

37-55 Ohio.—Richards v. Industrial 
Commission, 127 N.E.2d 402, 163 
Ohio St. 439—Couk v. Ocean Acci¬ 
dent & Guarantee Corp., 33 N.E. 2d 
9, 138 Ohio St. 110—Capital Loan 
& Sav. Co. v. Biery, 16 N.E.2d 450, 
134 Ohio St. 333. 

Durbin v. Humphrey Co., App., 
49 N.E.2d 589. 

37.60 Fla.—Seaboard Air Line R. Co. 
v. Holt, 80 So.2d 354. 

37.65 Vt.—Appeal of Maurice, 90 A. 
2d 440, 117 Vt. 264. 

38. Iowa.—Incorporated Town of 
Casey v. Hogue, 214 N.W. 729, 204 
Iowa 3. 

Or.—In re Burnt River Water Rights, 
241 P. 988, 116 Or. 525. 

Application, of statutory provisions 
A notice of appeal is not “process” 

within statute providing that provi¬ 


sions of chapter relating to notices 
and filing of service of papers are 
not applicable to service of summons 
or other process. 

S.C.—Anderson v. Anderson, 18 S.E. 
2d 9, 198 S.C. 412. 

39. Tex.—Stroud v. Ward, Civ.App., 
36 S.W.2d 590. 

Second notice of appeal 

Where there is no provision in the 
rules of the court for allowing a sec¬ 
ond notice of appeal, such a notice is 
a nullity. 

Ill.—Corrigan v. Von Schill College 
of Chiropody & Pedic Surgery, 277 
Ill.App. 350. 

40. Cal.—In re McPhee, 97 P. 878, 
154 C. 385. 

40.5 Defendant’s attorney could not 
refuse to accept notice of appeal from 
order denying new trial and direct¬ 
ed verdict on ground that it present¬ 
ed two appeals instead of one, since 
both could be properly consolidated. 
N.Y.—Fisk v. Warner, 40 N.Y.S.2d 
644, 180 Misc. 59. 
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40.10 Appeal during summer months 

(1) A notice of intention to ap¬ 
peal, filed under rule relating to sus¬ 
pensions of time limitations in sum¬ 
mer, holds further proceedings in 
case in abeyance during summer 
months, in absence of order of court 
permitting execution to issue. 

Conn.—Rommell v. Walsh, 15 A.2d 6, 

127 Conn. 16. 

(2) The purpose of the filing of a 
notice of intention to appeal required 
by rule of court during July and Au¬ 
gust is to extend the time during 
which execution will be stayed where 
a party intends to perfect an appeal, 
and, if notice is not filed, the prevail¬ 
ing party may take out execution aft¬ 
er the expiration of two weeks from 
the rendition of the judgment, and 
the adverse party has thereafter no 
right of appeal. 

Conn.—Joseph v. Donovan, 171 A. 24, 
118 Conn. 80. 

40.15 N.D.—In re Novak's Estate, 11 
N.W.2d 64, 73 N.D. 41. 

40.50 Wash.—Coleman v. Wisbey, 
225 P.2d 1067, 37 Wash.2d 737. " 
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given by appellant or by his authorized agent or 
attorney. 41 Notice given by one party ordinarily 
will not inure to the benefit of the other on cross 
appeal ; 42 and, where only one of two or more de¬ 
fendants appeals, the appealing defendant is not 
required to join the others in his notice of ap¬ 
peal. 42 - 5 However, if several parties join in one 
notice of appeal, stating that they severally and 
separately appeal, the effect is the same as though 
there were as many notices of appeal as appellants. 43 

Although the statute may contemplate an unoffi¬ 
cial notice given by appellant or his attorney, this 
does not prevent the clerk of the court from acting 
as the agent of appellant in preparing and giving 
the notice, and a notice therefore is not ineffectual 
merely because it is issued by the clerk of the appel¬ 
late court and served by the sheriff. 44 A personal 
representative must give the requisite notice of ap¬ 
peal, although he has under the statute the privilege 
of appealing without giving bond. 45 

Death of one of joint owners of claim . Where 
notice of appeal is given by one of the two joint 
owners of the claim in litigation, on behalf of both 
owners, the appeal is ineffectual to apply to the 
interest of a deceased joint owner, since his estate 
no longer has any interest in the litigation, 45 - 5 
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but such notice authorizes the surviving owner to 
represent the entire interest in the litigation. 45 * 10 

§ 592. Parties Entitled to Notice 

a. In general 

b. Adverse parties 

c. Coparties 

a. In G-eneral 

It is the object and policy of the statute to secure 
notice of appeal to the appellees and all parties inter¬ 
ested and, subject to some exceptions, all parties to the 
cause below whose Interests may be adversely affected 
by the judgment on appeal are entitled to notice of ap¬ 
peal. 

It has been broadly stated that, in the absence 
of specific provision as to who must be given no¬ 
tice, it is the object and policy of the statute pro¬ 
viding for appeals to secure notice to the appel¬ 
lees and all parties interested. 45 - 50 More specifical¬ 
ly, except in those jurisdictions where the appeal 
may be and is taken and perfected in open court, 
and where appellee is bound to take notice there¬ 
of to the same extent as he is bound to take no¬ 
tice of the rendition of the judgment or other pro¬ 
ceedings in the cause, the general rule is that all 
parties to the cause below whose interests may be 
adversely affected by the judgment on appeal are 
entitled to notice of the appeal, 46 at least where 


41. Cal.—Anglo-California Trust Co. 
v. Oakland Rys., 216 P. 578, 191 C. 
387—Title Ins. & Trust Co. v. Cal¬ 
ifornia Development Co., 143 P. 
723, 168 C. 397. 

3 C.J. p 1216 note 94. 

Attorney- held authorized to give no¬ 
tice of appeal 

Cal.—Hersh v. Garau, 293 P. 860, 110 
C.A. 198. 

42. Tex.—Wesley v. Kuteman, 62 S. 
W. 1074, 26 Tex.Civ.App. 365. 

Necessity of notice of cross appeal 
see supra § 574. 

42.5 Wash.—Coleman v. Wisbey, 225 
P.2d 1067, 37 Wash.2d 737. 

43. Wis.—Harrigan v. Gilchrist, 99 
N.W. 909, 121 Wis. 127. 

3 C.J. p 1216 note 96. 

44. Ind.—Jones v. McGinnis, 103 N. 
E. 353, 58 Ind.App. 124. 

45. Tex.—Lockhart v. Lockhart, 1 
Tex. 199. 

45.5 Plaintiffs as assignees of claim 

Where notice of appeal from judg¬ 
ment against plaintiff was given in 
behalf of both plaintiffs as assignees 
of a subseauently litigated claim by 
the surviving assignee who had pur¬ 
chased interest of decedent assignee 
before entry of judgment, appeal 
was ineffectual as far as it purport¬ 
ed to apply to the decedent as¬ 
signee’s interest since his estate no 


longer had an interest in the litiga¬ 
tion. 

Cal.—Miller v. Bank of America Nat. 
Trust & Savings Ass’n, 126 P.2d 
444, 52 C.A.2d 512. 

45.10 Cal.—Miller v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass’n, 
supra. 

45.50 N.H.—Hook v. Simes, 98 A. 2d 
165, 98 N.H. 280. 

46. Fla.—Klein v. Werner, 183 So. 
159, 133 Fla. 683. 

Idaho.—Hutton v. Davis, 53 P.2d 345, 
56 Idaho 231—Kline v. Shoup, 207 
P. 584, 35 Idaho 527—State Bank 
of Clarks ton v. Watson, 148 P. 470, 
27 Idaho 211—Bridgham v. Nation¬ 
al Pole Co., 147 P. 1056, 27 Idaho 
214—Miller v. Wallace, 143 P. 524, 
26 Idaho 373. 

Ill.—Kaminskas v. Cepauskis, 17 N.E. 
2d 558, 369 Ill. 566. 

Ind.—Fieldhouse v. Manrow, 29 N.E. 
2d 354, 108 Ind.App. 420—Hydro 
Electric Engineering Corporation v. 
Bonifield, 178 N.E. 864, 93 Ind.App. 
448. 

Iowa.—Herrold v. Herrold, 285 N.W. 
274, 226 Iowa 805—Kelley's Estate 
v. Kelley, 284 N.W. 133, 226 Iowa 
156—Hoffman v. Bauhard, 284 N. 
W. 131, 226 Iowa 133—Shea v. Shea, 
264 N.W. 590, 220 Iowa 293—Read 
v. Gregg, 247 N.W. 199, 215 Iowa 
792—Iowa City v. Balluff, 225 N. 
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W. 942—Piercy v. Bronson, 221 N. 
W. 193, 206 Iowa 589—Fowler v. 
Decatur County, 180 N.W. 281. 

Kan.—Shell Oil Co., Inc. v. Board of 
County Com’rs of Grant County, 
231 P.2d 220, 171 Kan. 159, adhered 
to 237 P.2d 257, 171 Kan. 595, ap¬ 
peal dismissed 72 S.Ct. 562, 342 U. 
S. 938, 96 L.Ed. 698—Lebanon State 
Bank v. Finch, 19 P.2d 709, 137 
Kan. 114. 

Okl.—City of Lawton v. Burnett, 179 
P. 752, 72 Okl. 205—Smith v. Win¬ 
ston, 170 P. 503, 67 Okl. 133—Ar¬ 
kansas Valley Nat. Bank v. McCol- 
lom, 165 P. 193, 64 Okl. 3—Bilby 
v. Woodwad, 148 P. 96, 47 Okl. 122. 

Or.—Santiam Reclamation Co. v. 
Porter, 268 P. 980, 126 Or. 91—In 
re Burnt River Water Rights, 241 
P. 988, 116 Or. 525—Adams v. Ken- 
nard, 222 P. 1092, affirmed 227 P. 
738—Temminck v. Doering, 191 P. 
348, 97 Or. 145—In re Chewaucan 
River, 171 P. 402, 89 Or. 659. 

S.D.—Union Bond & Mortgage Co. v. 
Brown, 269 N.W. 472, 64 S.D. 596— 
Lucey v. Vilhauer, 264 N.W. 203, 
64 S.D. 54. 

Tex.—Stroud v. Ward, Civ.App., 36 
S.W.2d 590. 

Utah.—Wasatch Livestock Loan Co. 
v. Jones, 10 P.2d 1070, 79 Utah 
352. 

Va.—Andrews v. Cahoon, 86 S.E.2d 
173, 196 Va. 790. 



§ 592 APPEAL & ERROR 

the judgment or order appealed from is indivisi¬ 
ble. 46 - 5 

Persons who have become parties to the record 
by intervention are entitled to notice where their 
interests may be affected; 47 and notice of appeal 
from an order of interpleader must be served on 
the defendants who were brought in by the or¬ 
der. 48 Moreover, a person who is entitled to file 
a motion to have a judgment set aside and to have 
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such motion heard by the trial court, even with¬ 
out a formal order permitting intervention and 
even though he was not a party to the proceed¬ 
ings, is entitled to notice of appeal from an adjudi¬ 
cation setting aside the judgment. 48 - 5 

On the other hand, as a rule, persons not parties, 
or parties whose interests cannot be affected by 
the judgment on appeal, 49 or persons whose in¬ 
terests, although originally involved, are no longer 


Wash.—Coleman v. Wisbey, 225 P.2d 
1067, 37 Wash. 2d 737—Brewster 

Co-op. Growers v. American Fruit 
Growers, 141 P.2d 871, 19 Wash.2d 
131—Atwood v. McKenzie-Water- 
house Co., 206 P. 978, 120 Wash. 
214, 41 A.L.R. 650—Cole v. Trim¬ 
ble, 192 P. 972, 112 Wash. 548— 
Crawford v. Seattle, R. & S. Ry. Co., 
159 P. 782, 92 Wash. 670—Shippen 
v. Shippen, 158 P. 247, 91 Wash. 
610—Reardan Union Grain Co. v. 
Smith, 151 P. 772, 87 Wash. 316- 
Pacific Coast Trading: Co. v. Bell¬ 
ingham Bay Base Ball Assoc., 51 
P. 382, 18 Wash. 245. 

Wyo.—Corpus Juris Secundum cited 
in Turner v. Binninger, 105 P.2d 
574, 576, 56 Wyo. 188. 

3 C.J. p 1004 note 47 [p], p 1216 note 
99. 

Attempted relinquishment 

Where a decree made an interest 
in property bequeathed to a party 
by will subject to the payment of a 
judgment, notwithstanding an at¬ 
tempted relinquishment on the part 
of the devisee, such devisee must 
be served with notice of appeal, since 
a reversal would deprive him of the 
substantial right to have his debt 
paid with the legacy. 

Iowa.—Schoonover v. Osborne, 179 N. 
W. 157. 

Interests favorably affected 

The criterion by which to deter¬ 
mine necessary parties to an appeal, 
who must be served with notice there¬ 
of, is whether their interests will be 
affected, even if apparently favor¬ 
ably, by a reversal or modification. 
Wash.—In re Myhren’s Estate, 163 
P. 388, 95 Wash. 101. 

Notice on all parties appearing 
A notice of appeal by a referee 
from a ruling classifying certain 
claims as preferred claims, which 
was served on all persons appearing 
in contest proceedings before the cir¬ 
cuit court whose interests were af¬ 
fected thereby, is sufficient. 

Wash.—Cavanaugh v. Art Hardware 
& Mfg. Co., 214 P. 152, 124 Wash. 
243. 

Contractor in lien suit by material - 

rwfw 

(1) Where the judgment is for a 
sale of the property and entry of 
judgment for the deficiency against 
the contractor, and' the ’ owner ap¬ 


peals, the contractor must be served 
with notice of the appeal. 

Cal.—Lancaster v. Maxwell, 36 P. 951, 
37 P. 207, 103 C. 67. 

(2) However, where, although the 
contractor was made a party to a 
suit by a materialman to foreclose 
a lien, he was not a necessary party, 
no personal decree against him be¬ 
ing sought by either plaintiff or the 
owner, he is not an adverse or nec¬ 
essary party to an appeal by plain¬ 
tiff from a dismissal of the suit and 
need not be served with notice of ap¬ 
peal. 

Or.—Cooper Mfg. Co. v. Delahunt, 51 
P. 649, 60 P. 1, 36 Or. 402. 

Purchaser at receiver sale becomes 
a party to the action upon whom no¬ 
tice of appeal must be served to give 
supreme court jurisdiction of appeal 
from order approving sale. 

Wash.—Gamble v. Alder Group Min. 
& Smelting Co., 159 P.2d 624, 23 
Wash.2d 91. 

Burden, on appellant 
The burden rests on appellant to 
show that parties not served with 
notice of appeal would not be ad¬ 
versely affected by a reversal or 
modification of the judgment. 

Iowa.—In re Shumaker’s Estate, 12 
N.W.2d 207, 234 Iowa 195. 

46.5 'Whenever the judgment or or¬ 
der appealed from is indivisible so 
that it must be affirmed, modified, or 
reversed as to all parties, notice of 
appeal therefrom must be given to 
every party whose interest in the 
subject of the appeal is in direct 
conflict with an affirmance, reversal, 
or modification of the judgment or 
order appealed from.” 

Minn.—Thayer v. Duffy, 63 N.W.2d 
28, 40, 240 Minn. 234. 

47. Iowa,—Farr v. Howerton, 169 
N.W. 394, 184 Iowa 1049. 

3 C.J. p 1217 note 1. 

Intervener out of case 

Where the court dismisses an in¬ 
tervener out of the case and no ap¬ 
peal or appearance is made by him 
thereafter, no notice of appeal to 
him is necessary. 

Wash.—John Smith Co. v. Hardin, 
233 P. 628, 133 Wash. 194, modified 
on other grounds 238 P. 647, 136 
Wash. 694. 


48. Ga.—State Highway Dept. v. 
Peavy, 48 S.E.2d 478, 77 Ga.App. 
308. 

N.Y.—Bern is v. Huntington, 15 App. 
Div. 627, 44 N.Y.S. 439, appeal dis¬ 
missed 48 N.E. 1104, 153 N.Y. 670. 

48.5 Kan.—White v. Central Mut. 
Ins. Co., 91 P.2d 1, 150 Kan. 47. 

49. Ga.—State Highway Dept. v. 
Peavy, 48 S.E.2d 478, 77 Ga.App. 
308. 

Ill.—Kaminskas v. Cepauskis, 17 N. 
E.2d 558, 369 Ill. 566. 

Chicago Title & Trust Co. v. Cen¬ 
tral Republic Trust Co., 6 N.E.2d 
515, 289 Ill.App. 21. 

Iowa.—Read v. Gregg, 247 N.W. 199, 
215 Iowa 792—Anderson v. Dunne- 
gan, 245 N.W. 326, 217 Iowa 1210 
—Piercy v. Bronson, 221 N.W. 193, 
206 Iowa 589—Mershon v. Consol¬ 
idated School Dist. of Olin, Jones 
County, 215 N.W. 235, 204 Iowa 221 
—Conner v. Henry, 207 N.W. 119, 
201 Iowa 253—Armstrong v. Arm¬ 
strong, 192 N.W. 887, 196 Iowa 947 
—Schoonover v. Osborne, 187 N.W. 
20, 193 Iowa 474, 27 A.L.R. 465— 
Ober v. Seegmiller. 160 N.W. 21, 
180 Iowa 462. 

Kan.—Selanders v. Anderson, 291 P. 

2d 425, 178 Kan. 664. 

Mont—Doggett v. Johnson, 265 P. 
673, 82 Mont. 21. 

Okl.—Mike v. Bank of Commerce of 
Okmulgee, 176 P. 398, 71 Okl. 190. 
Utah.—Salina Canyon Coal Co. v. 

Klemm, 290 P. 161, 76 Utah 372. 
Wash.—Thompson v. Mitchell, 222 P. 
617, 128 Wash. 192—Luger v. Win- 
dell, 199 P. 760, 116 Wash. 375, 37 
A.L.R. 641—Kato v. Union Oil Co. 
of California, 157 P. 688, 91 Wash. 
302. 

Wis.—Brickies v. Milwaukee Light, 
etc., Co., 114 N.W. 810, 134 Wis. 358, 
14 L.R.A.,N.S., 644. 

Wyo.— Corpus Juris Secundum cited 

in Turner v. Binninger, 105 P.2d 
574, 576, 56 Wyo. 188—Wyoming 
Hereford Ranch v. Hammond Pack¬ 
ing Co., 222 P. 1027, 31 Wyo. 31. 

3 C.J. p 1217 note 3. 

Appraiser appointed by court to 
determine value of property in issue 
in the case is not required to be giv¬ 
en notice of appeal. 

Wash.—Meade v. Pacific Gamble Rob¬ 
inson Co., 153 P.2d 686, 21 Wash, 
i 2d 366. 
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able to be affected by the appeal, 49 - 5 need not be must have become a party thereto in some manner 
served with notice. Thus only persons who are recognized by law. 49 - 20 
parties to the judgment from which the appeal is 

taken must be served with notice; 49 - 10 and per- Notice need not be given to a mere unnecessary 
sons who are parties to the record, but not parties or formal party to the appeal, 50 or, in most jurisdic- 
to the judgment, ordinarily are not required to be tions, to persons who have not appeared, or who 
served with notice. 49 - 15 A party to a judgment or have not been made parties below, or as to whom 


decree to be entitled to service of 

Clerk of court 

(1) Where the clerk of a circuit 
court was joined as a party because 
he held certain redemption money 
and answered, alleging he held it for 
whosoever the court might adjudge 
was entitled thereto, and, after the 
expiration of his term of office, de¬ 
livered the money to his successor, 
neither the first clerk nor his suc¬ 
cessor was a necessary party to an 
appeal in the action, and absence of 
notice of appeal was not ground for 
dismissal. 

Ind.—Mikels v. Citizens* Nat. Bank 
of Crawfordsville, 137 N.E. 584, 79 
Ind.App. 165. 

(2) The clerk of court, as a receiv¬ 
er's bailee, has been held not to be 
an interested party in the receiver’s 
appeal from an order directing the 
receiver to pay funds. 

Mont.—Doggett v. Johnson, 265 P. 
673, 82 Mont. 21. 

Party who would benefit by reversal 

Failure to serve notice of appeal 
on parties whose interests would be 
benefited by a change in a lower 
court decision is not fatal. 

Iowa.—Piercy v. Bronson, 221 N.W. 

193, 206 Iowa 589. 

Party making special appearance 
On appeal from the probate to the 
district court in probate matters, no¬ 
tice of appeal must be served on all 
interested parties, that is, parties 
who made a general appearance, but 
this does not include parties who 
merely made a special appearance to 
attack the jurisdiction of the court. 
Idaho.—Kline v. Shoup, 207 P, 584, 
35 Idaho 527. 

49.5 Satisfied mortgagee 

Where chattel mortgagee had to 
satisfy superior chattel mortgage in 
order to sell property, on appeal from 
judgment which decreed foreclosure 
of chattel mortgage, superior chattel 
mortgagee no longer had any inter¬ 
est in litigation and need not be 
served with notice of appeaL 
S.D.—Commercial Service Corp. of 
Dell Rapids v. L. Paulle-Midway 
Fixture & Show Case Co., 66 N.W. 
2d 523, 75 S.D. 409. 

Defendant, in » proceeding against 
Judgment fond 

On appeal by the state from an or¬ 
der denying the .petition of the state 
for enforcement of lien on a fund 
resulting from J a judgment previous¬ 
ly entered^ id 'the 3- fiction, it‘was not 


notice of appeal I there has been 

necessary for the state to serve the 
defendants with notice of the appeal, 
and motion to dismiss the appeal be¬ 
cause of the failure to serve such no¬ 
tice on the defendants would be de¬ 
nied. 

Ill.—.Weaver v. Hodge, 94 N.E.2d 297, 
406 Ill. 537. 

49.10 Ill.—Village of Winnetka v. 

Murphy, 17 N.E.2d 42, 369 Ill. 455. 
49.15 Ind.—Crowley v. First Mer¬ 
chants Nat. Bank of Lafayette, 41 
N.E.2d 669, 112 IndApp. 80, certio¬ 
rari denied 50 N.E.2d 918, 221 Ind. 
682. 

49.20 Or.—French v. Christner, 135 
P.2d 464, 173 Or. 158—In re Brooks’ 
Estate, 118 P.2d 103, 167 Or. 428. 
Attorney, who merely represents a 
party in litigation and claims an at¬ 
torney’s lien, is not an “adverse par¬ 
ty” entitled to service of notice of 
appeal; and the personal representa¬ 
tive of plaintiff’s deceased attorney 
was not an “adverse party” and was 
not entitled to service of notice of 
appeal by appealing defendant or to 
have notice of appeal addressed to 
him. 

Or.—French v. Christner, 135 P.2d 
464, 173 Or. 158. 

“Party” held to have become one in 
legal manner 

Where assignee of only surviving 
heir of decedent filed petition for re¬ 
moval of claimant as administrator 
and opposed claimant’s alleged claim 
against decedent’s estate, the as¬ 
signee became a "party” in a man¬ 
ner recognized by law and, therefore, 
was an “adverse party” entitled to 
notice of claimant’s appeal from or¬ 
der disallowing claim. 

Or.—In re Brooks' Estate, 118 P.2d 
103, 167 Or. 428. 

50. Ill.—Kaminskas v. Cepauskis, 17 | 
N.E.2d 558, 369 Ill. 566. 

Kan.—Dunn v. Board of Com’rs of 
Morton County, 194 P.2d 924, 165 
Kan. 314. 

Wash.—Hay v. Hay, 230 P.2d 791, 38 
Wash.2d 513, 25 A.L.R.2d 776—De- 
no v. Standard Furniture Co., 66 P. 
2d 1158, 190 Wash. 1—Du Pont Cel¬ 
lophane Co. v. Kinney, 36 P.2d 1061, 
179 Wash. 270—Globe Electric Co. 
v. Montgomery, 148 P. 596, 85 
Wash. 452. 

Wyo.— Corpus Juris Secundum cited 
in Turner v. Binninger, -105 P.2d 
574, 576, 56 Wyo. 188. 

3 C.J. p 1217 note 4. 
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a dismissal in the lower court, 51 

Quitclaim of interest 
Notice of appeal need not be served 
on the party who quitclaims all his. 
interest therein. 

Iowa.—Fairchild v. Plank, 179 N.W. 
64, 189 Iowa 639—Wehrman v. 

Moore, 159 N.W. 218, 177 Iowa 542. 
3 C.J. p 1217 note 4 [a]. 

51- Cal.—In re Bullard, 46 P. 297, 
114 C. 462. 

Ind.—Clark v. Continental Impr. Co., 
57 Ind. 135. 

Or.—In re Young, 174 P.2d 189, 180 
Or. 187—Anderson v. Morse, 222 P. 
1083, 110 Or. 39. 

S.D.—Lucey v. Vilhauer, 264 N.W. 
203, 64 S.D. 54. 

Wash.—Kandoll v. Penttila, 139 P.2d 
616, 18 Wash.2d 434—Du Pont Cel¬ 
lophane Co. v. Kinney, 36 P.2d 1061, 
179 Wash. 270—Jensen v. Angeles 
Brewing & Malting Co., 151 P. 825, 
87 Wash. 392. 

3 C.J. p 1217 note 5. 

State industrial accident commission 
Although certain payments had 
been made by state industrial acci¬ 
dent commission to plaintiff who 
brought suit against the persons re¬ 
sponsible for the injury, but commis¬ 
sion had not become a party by ap¬ 
pearing in the suit, it was unneces¬ 
sary that notice of appeal by one of 
defendants be served upon commis¬ 
sion or addressed to it. 

Or.—French v. Christner, 135 P.2d 
464, 173 Or. 158. 

Garnishee defendant 
Where bank and an individual were 
made garnishee defendants and bank 
made no appearance in garnishment 
proceeding, it was not a party in in¬ 
terest and notice to bank of appeal 
from judgment dismissing garnish¬ 
ment proceeding was unnecessary. 
S.D.—Nelson v. Kittelson, 27 N.W.2d 
200, 71 S.D. 535. 

Affidavit to negative participation in 
trial 

That certain parties did not par¬ 
ticipate in the trial so as to necessi¬ 
tate service of notice of appeal on 
them cannot be reached by affidavit. 
Iowa.—Iowa City v. Balluff, 225 N.W. 
942. 

Affidavit to show noninterest 
An affidavit that appellant’s code¬ 
fendant was no longer a party in in¬ 
terest was held ineffective to excuse 
failure to serve notice of appeal, 
where the affidavit was controverted 
by codefendant’s alleged assignee. 
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or to one whose interests are represented by, or 
identical with, and fully protected by, those of 
another party who is served with notice; 52 and 
it seems that, if the parties interested are very 
numerous, notice to a few of each class, who ap¬ 
pear in good faith in defense of the interests of that 
class, will be deemed sufficient. 53 

Interest in taxation of costs. It has been held 
that the mere possibility of a party’s being interest¬ 
ed in the taxation of costs does not constitute such 
an interest as will entitle him to service of a no¬ 
tice of appeal. 53 * 5 

Sureties . While in some instances sureties on an 
instrument have been held to be entitled to notice 


of appeal from a judgment relating to the instru¬ 
ment or liability, 53 * 10 in other instances it has been 
held that sureties are not entitled to notice of ap¬ 
peal. 53 * 15 

Death of parties . Under a statutory requirement 
to the effect that the notice of appeal must be 
served on parties, in the event of the death of a party 
before service of the notice service must be made on 
the deceased party’s privies or his personal repre¬ 
sentatives. 54 

Defaulted parties. The expressions in the opin¬ 
ions upon the question of whether or not defaulted 
defendants are necessary parties to an appeal and 
whether it is necessary to serve them with notice 
are most confusing. 54 * 5 It has been held that all 


and where codefendant took part in 
the trial, and had exception to entry 
of judgment. 

Wash.—Puget Sound Savings & Loan 
Ass'n v. Erickson, 244 P. 972, 138 
Wash. 578. 

Defendant failing to plead 

Defendant who fails to plead after 
entering appearance stands in the 
same position on appeal as defend¬ 
ants who fail to appear. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 264 P. 127, 81 
Mont. 459. 

Surety on "bond or undertaking 

A mere surety on a bond or under¬ 
taking is not entitled to notice of ap¬ 
peal as a party to the action when he 
will not be affected by the further 
proceedings. 

U.S.—The Framlington Court, C.C.A. 
Tex., 69 F.2d 300, certiorari denied 
United British S. S. Co. v. New¬ 
foundland Export & Shipping Co., 
54 S.Ct. 860, 292 U.S. 651, 78 L.Ed. 
1500. 

52. Iowa.—In re Caldwell's Estate, 
215 N.W. 615, 204 Iowa 606. 

Or.—Cockerham v. First Nat. Bank, 
287 P. 223, 136 Or. 176. 

Utah.—Gill v. Tracy, 13 P.2d 329, 80 
Utah 127—Walker Bros., Bankers 
v. Intermountain Milling Co., 237 
P. 228, 65 Utah 340. 

Wash.—Johnsen v. Pheasant Pickling 
Co., 24 P.2d 628, 174 Wash. 236, re¬ 
hearing denied and amended 27 P. 
2d 587, 174 Wash. 236—City of Ta¬ 
coma v. Perkins, 296 P. 829, 161 
Wash. 209—C. S. Barlow & Sons v. 
H. & B. Lumber Co., 280 P. 88, 153 
Wash. 565. 

3 C.J. p 1218 note 6. 

Parties to adjudication of water 
rights 

Various parties to the adjudication 
of priority of water rights are not 
united in interest, making service on 
one party sufficient service on copar¬ 
ties united in interest with the party 
served, since defendants in error can 


be considered united in interest only 
when they have such unity of inter¬ 
est as to be deemed representative 
of each other, and the parties to the 
adjudication proceedings are all, in 
a sense, hostile to each other. 

Wyo.—In re Water Rights in Big 
Laramie River, 192 P. 680, 27 Wyo. 
88 . 

Service by executor on himself 

Where an executor appeals indi¬ 
vidually from an order denying a pe¬ 
tition to sell realty and requiring 
him to account for moneys owed in¬ 
dividually to the estate, and is repre¬ 
sented by the same attorney, service 
of notice of appeal by an individual 
on himself as executor is unneces¬ 
sary. 

Or.—In re Banfield's Estate, 299 P. 
323, 137 Or. 256, rehearing denied 
3 P.2d 116, 137 Or. 256. 

N otiflcation of attorney individually 

Upon application by attorneys for 
citation to an executor to pay an at¬ 
torney’s fee allowed in a case in 
which they represented the estate, 
and which case was reversed on ap¬ 
peal, the attorneys may not urge 
that they were not served with no¬ 
tice of appeal where the record shows 
that they were notified, and, as at¬ 
torneys for respondent, resisted the 
appeal. 

Wash.—In re Geissler's Estate, 187 
P. 711, 110 Wash. 14. 

Interest held not identical 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 264 P. 127, 81 
Mont. 459. 

53. U.S.—Kidder v. Fidelity Ins., 
etc., Co., Ill., 105 F. 821, 44 C.C.A. 
593. 

53.5 Iowa.—Luce v. Service Life Ins. 
Co., 288 N.W. 681, 227 Iowa 532. 

53.10 Sureties on security for costs 

Sureties, on instrument securing 
costs should be given notice as pro¬ 
vided in statute. 


Ala.—Cosby v. Moore, 65 So.2d 178, 
259 Ala. 41. 

53.15 Sureties on undertaking for 
temporary injunction enjoining en¬ 
forcement of judgment are not enti¬ 
tled to notice of appeal from a de¬ 
cree adverse to the principal suing 
for accounting on judgment, where 
the interests of both were involved 
in interest of the principal. 

Or.—Cockerham v. First Nat. Bank, 
287 P. 223, 136 Or. 176. 

Wash.—Henry D. Davis Lumber Co. 
v. Pacific Lumber Agency, 220 P. 
804, 127 Wash. 198—In re Improve¬ 
ment of Tenth Ave. Northeast, 215 
P. 56, 121 Wash. 520—Norbom En¬ 
gineering Co. v. A. H. Cox & Co., 
208 P. 87, 120 Wash. 675—Zuhn v. 
Horst, 170 P. 1033, 100 Wash. 359— 
Langley v. Devlin, 160 P. 646, 93 
Wash. 236—Roberts v. Pacific Tele¬ 
phone & Telegraph Co., 160 P. 753, 
93 Wash. 233. 

3 C.J. p 1217 note 5 [i]. 

54. Ind.—Thompson v. Newsom, 100 
N.E. 772, 52 Ind.App. 444. 

Wis.—Bond v. Breeding, 290 N.W. 
185, 234 Wis. 14—Cedar Point Park 
Ass'n v. Lenney, 287 N.W. 686, 232 
Wis. 434—Stevens v. Jacobs, 275 N. 
W. 555, 226 Wis. 198, rehearing de¬ 
nied 276 N.W. 638, 226 Wis. 198. 

Particular parties held not essential 
Where verdict was rendered for 
defendants and pending motion for 
new trial one defendant died, but the 
action could proceed against the oth¬ 
ers without deceased defendant, it 
was not necessary to delay the cause 
and have representation on such de¬ 
fendant's estate, and writ of error to 
review the overruling of motion for 
new trial would not be dismissed 
because living defendants only were 
served. 

Ga.—McKenzie v. Alston, 200 S.E. 
518, 58 Ga.App. 849. 

54.5 Ind.—Johnson v. Indianapolis 
Co., 19 N.E.2d 940, 215 Ind. 483. 
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parties, even though defaulted, should be consid¬ 
ered as parties to the record requiring notice of 
appeal until all matters involved are finally adju¬ 
dicated by a court of review . 54 - 10 On the other 
hand, under some provisions it has been held that 
parties against whom defaults and decrees pro con- 
fesso have been entered are not required to be 
served with notice . 54 - 15 

Whether notice of appeal must be served on non¬ 
appearing and defaulting parties under the rule re¬ 
quiring service on adverse parties is discussed in¬ 
fra subdivision b of this section; and whether serv¬ 
ice must be made on defaulted coparties of appel¬ 
lant is discussed infra subdivision c of this sec¬ 
tion. 

b. Adverse Parties 

Under some statutes notice of appeal must be served 
on all adverse parties, “adverse party” being defined 
as any party Who has an interest in opposing the object 


sought to be accomplished by the appeal or whose in¬ 
terest in the subject matter of the appeal is adverse to 
that of appellant or may be prejudicially affected by a 
modification or reversal of the judgment or order. 

Under statutes so providing, notice of appeal must 
be served on all adverse parties , 54 - 50 an “adverse 
party” being variously defined as any party whose 
interest on the face of the judgment is adverse 
to the interest of appellant , 54 - 55 as a party to whose 
interest it is that the judgment of the trial court 
be upheld and who is interested in opposing the 
relief sought by appellant , 54 - 60 as a party in the 
possession of a substantial interest adverse to the 
judgment, a revision of which is sought in the ap¬ 
pellate court , 54 - 65 or, most commonly, as any party 
who has an interest in opposing the object sought 
to be accomplished by the appeal or whose inter¬ 
est in the subject matter of the appeal is adverse 
to that of appellant or may be prejudicially af¬ 
fected by a modification or reversal of the judg¬ 
ment or order . 55 


54.10 Ill.—Lewis v. Renfro, 9 N.E. 

2d 652, 291 Ill.App. 396. 

54.15 Application, of particular pro¬ 
visions 

On appeal to the supreme court 
from a final decree of a circuit judge 
at chambers in partition, parties 
against whom defaults and decrees 
pro confesso have been entered are 
not “persons’* against whom a decree 
“was rendered” or “persons who have 
not joined in the appeal” within the 
meaning of the provisions requiring 
notice on such persons. 

Hawaii.—Lalakea v. Laupahoehoe 
Sugar Co., 35 Hawaii 262. 

54.50 IST.D.—Ne viand v. Njust, 51 N. 

W.2d 845, 78 N.D. 747. 

Wis.—Miller v. Miller, 9 N.W. 2d 635, 
243 Wis. 144—Haas v. Moloch 
Foundry & Machine Co., 286 N.W. 
62, 231 Wis. 529—Stevens v. Ja¬ 
cobs, 275 N.W. 555, 226 Wis. 198, 
rehearing denied 276 N.W. 638, 226 
Wis. 198. 

54.55 Wis.—Miller v. Miller, 9 N.W. 
2d 635, 243 Wis. 144—In re Pitch¬ 
er’s Estate, 2 N.W.2d 729, 240 Wis. 
356. 

54.60 Kan.—In re Johnson's Estate, 
279 P.2d 271, 177 Kan. 368—In re 
Bergner’s Estate, 250 P.2d 781, 173 
Kan. 582—Shell Oil Co. v. Board 
of County Com'rs of Grant County, 
231 P.2d 220, 171 Kan. 159, adhered 
to 237 P.2d 257, 171 Kan. 595, ap¬ 
peal dismissed 72 S.Ct. 562, 342 U. 
S. 938, 96 L.Ed. 698—In re Weav¬ 
er’s Estate, 224 P.2d 1004, 170 Kan. 
321—Board of Com’rs of Cowley 
County v. Herbert, 185 P.2d 153, 
163 Kan. 590—Grant v. Reed, 179 
P.2d 945, 163 Kan. 105—Protzman 
v. Palmer, 124 P.2d 455, 155 Kan. 
240—White ‘ v. Central Mut Ins. 


Co., 88 P.2d 1041, 149 Kan. 610, re¬ 
hearing denied 91 P.2d 1, 150 Kan. 
47. 

54.65 Wis.—Daanen v. MacDonald, 
37 N.W.2d 39, 254 Wis. 440—In re 
Estate of Pitcher, 2 N.W.2d 729, 
240 Wis. 356. 

55. Cal.—Marr v. Superior Court in 
and for Alameda County, 80 P.2d 
1005, 27 C.A.2d 393. 

Idaho.—Finlayson v. Humphreys, 174 
P.2d 210, 67 Idaho 193—Roosma v. 
Moots, 112 P.2d 1000, 62 Idaho 450 
—Hutton v. Davis, 53 P.2d 345, 56 
Idaho 231—Hutton v. Davis, 53 P. 
2d 345, 56 Idaho 231—Sonleitner v. 
McLaren, 20 P.2d 1014, 52 Idaho 791 
—Eldridge v. Payette-Boise Water 
Users’ Ass’n, 290 P. 723, 49 Idaho 
636—Walker v. Shell, 282 P. 947, 
48 Idaho 481—Gibson v. Boone, 279 
P. 409, 47 Idaho 735—Mahaffey v. 
Pattee, 266 P. 430, 46 Idaho 16- 
People’s Savings & Trust Co. of 
Pittsburgh v. Rayl, 265 P. 703, 45 
Idaho 776, followed in People’s 
Savings & Trust Co. v. Allen, 265 
P. 705, 45 Idaho 781—Abel v. Rob¬ 
ert Noble Estate, 252 P. 493, 43 
Idaho 391—Lind v. Lambert, 236 
P. 121, 40 Idaho 569—Wright v. 
Spencer, 221 P. 846, 38 Idaho 447- 
Bannock Nat. Bank v. Automobile 
Accessories Co., 212 P. 864, 36 Ida¬ 
ho 527—Cook v. Miller, 168 P. 911, 
30 Idaho 749—Glenn v. Aultman & 
Taylor Machinery Co., 167 P. 1163, 
30 Idaho 727. 

Iowa.— Corpus Juris Secundum cited 

in In re Shumaker’s Estate, 12 N. 
W.2d 207, 209, 234 Iowa 195—Shea 
v. Shea, 264 N.W. 590, 220 Iowa 
1347—Silberman v. Pacific Fire Ins. 
Co., 255 N.W. 646, 218 Iowa 626— 
First-Trust Joint Stock Land Bank 
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of Chicago v. Tarcho, 250 N.W. 903, 
217 Iowa 95—In re Lounsberry, 226 
N.W. 140, 208 Iowa 596—Iowa City 
v. Balluff, 225 N.W. 942—Fairchild 
v. Plank, 179 N.W. 64, 189 Iowa 639 
—McCarty v. Campbell, 147 N.W. 
131, 166 Iowa 129—Chase v. 
Christenson, 60 N.W. 640, 92 Iowa 
405. 

Kan.—State ex rel. Fatzer v. Doe, 268 
P.2d 960, 176 Kan. 89—People’s 
State Bank of Hoisington v. Hois- 
ington Co-op. Mercantile Mfg. 
Ass’n, 234 P. 71, 118 Kan. 61. 

La.—Krauss Co. v. Mantau, 78 So.2d 
489, 227 La. 1. 

Minn.—Peterson v. Joint Independent 
Consol. School Dist. No. 116 of No¬ 
bles County & No. 136 of Jackson 
County, 58 N.W.2d 465, 239 Minn. 
233—Larson v. Le Mere, 18 N.W. 
2d 696, 220 Minn. 25—Anderson v. 
Krueger, 212 N.W. 198, 170 Minn. 
225—Thwing v. Minowa Co., 165 N. 
W. 1065, 139 Minn. 157. 

Mont.—McLeod v. McLeod, 228 P.2d 
965, 124 Mont. 590—Reardon v. Gil- 
ligan, 202 P.2d 242, 122 Mont. 295 
—Western Holding Co. v. North¬ 
western Land & Loan Co., 120 P.2d 
557, 113 Mont. 24—In re Toomey’s 
Estate, 31 P.2d 729, 96 Mont. 489— 
In re Baxter's Estate, 22 P.2d 182, 
94 Mont. 257—Mitchell v. Banking 
Corporation of Montana, 264 P. 
127, 81 Mont. 459—Great Falls Nat. 
Bank v. Young, 215 P. 651, 67 
Mont. 328. 

Nev.—Pacific Live Stock Co. v. El¬ 
lison Ranching Co., 286 P. 120, 52 
Nev. 279—Pacific Live Stock Co. v. 
Ellison Ranching Co., 192 P. 262, 45 
Nev. 1. 

< N. J.— Corpus Juris Secundum cited in 
Kupper v. Barger, 111 A. 2d 73, 75, 
I 33 N.J.Super. 49L 
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N.D.—Udgaard ▼. Schindler, 31 N.W. 
2d 776, 75 N.D. 625—Smith v. Grilk. 
250 N.W. 787, 64 N.D. 163—Colwell 
v. Union Central Life Ins. Co. of 
Cincinnati, Ohio, 232 N.W. 10, 59 N. 
D. 768, 88 A.L.R. 409—Powell v. 
International Harvester Co. of 
America, 170 N.W. 559, 41 N.D. 220. 
Or.—Morey v. Redifer, 264 P.2d 418, 
204 Or. 194—Hunter v. Allen, 148 
P.2d 936, 3 74 Or. 261—In re Brooks’ 
Estate, 118 P.2d 103, 167 Or. 428— 
Silbaugh v. Guardian Building & 
Loan Ass’n, 101 P.2d 420, 164 Or. 
286—Vaughan v. Kolb, 37 P.2d 435, 
148 Or. 491—Parson v. Ranes, 35 
P.2d 986, 148 Or. 197—In re Rights 
to Use of Waters of Owyhee Riv¬ 
er and Its Tributaries, 16 P.2d 17, 
143 Or. 249—Van Lydegraf v. Ty¬ 
ler, 271 P. 740, 128 Or. 236—Laur 
v. Walla Walla Irr. Co., 247 P. 753, 
118 Or. 520—Adams v. Kennard, 
227 P. 738, 122 Or. 84—Lidfors v. 
Pflaum, 205 P. 277, 115 Or. 142- 
First Nat. Bank v. Halliday, 193 P. 
1029, 98 Or. 649—Jubitz v. Gress, 
175 P. 79, 95 Or. 332—In re Che- 
waucan River, 171 P. 402, 89 Or. 
659—Thomas v. Thruston, 171 P. 
404, 87 Or. 650—Southwestern Sure¬ 
ty Ins. Co. v. Foster, 165 P. 1176, 
85 Or. 206—French v. McKean, 160 
P. 1151, 81 Or. 683—Van Zandt v. 
Parson, 159 P. 1153, 81 Or. 453— 
D’Arcy v. Sanford, 159 P. 567, 81 
Or. 323—Barton v. Young, 152 P. 
876, 78 Or. 215. 

Pa.—Bankes v. Bankes, 11 Pa.Dist. 
& Co. 102. 

S.D.—Ridgeland School Dist. No. 14 
v. Timber Lake Independent School 
Dist. No. 2, 17 N.W.2d 703, 70 S.D. 
358—Lucey v. Vilhauer, 264 N.W. 
203, 64 S.D. 54. 

Tex.— Corpus Juris Secundum cited 

la Highsmith v. Tyler State Bank 
& Trust Co., Civ.App., 194 S.W.2d 
142, 145, followed in Coleman v. 
Tyler State Bank & Trust Co., 194 
S.W.2d 145, error refused. 

Utah.—Gill v. Tracy, 13 P.2d 329, 
80 Utah 127—Wasatch Livestock 
Loan Co. v. Jones, 10 P.2d 1070, 
79 Utah 352—State Bank of Bea¬ 
ver County v. Mortensen, 241 P. 
1055, 66 Utah 290—Mallett v. Velie 
Motor Car Co., 164 P. 877, 49 Utah 
567—Rache v. Stanley, 49 P. 648, 
15 Utah 314. 

Wash.—United Truck Lines v. De¬ 
partment of Public Works of Wash¬ 
ington, 42 P.2d 1104, 181 Wash. 318 
—Cole v. Trimble, 192 P. 972, 112 
Wash. 548. 

Wis.—In re Sweeney’s Estate, 19 N. 
W.2d 849, 247 Wis. 376—Stevens v. 
Jacobs, 275 N.W. 555, 226 Wis. 198, 
rehearing denied 276 N.W, 638, 226 
Wis. 198—In re Sveen's Estate, 232 
N.W. 549, 202 Wis. 573. 

Wyo.—Wyoming Hereford Ranch v. 
Hammond Packing Co., 222 P. 1027, 
31 Wyo. 31. 

8 C.J. p 1218 note 9. 


Joint liability or contribution among 
defendants 

(1) 4 'There is sound reason for the 
rule requiring that notices of appeal 
shall be served on all adverse par¬ 
ties in cases wherein claim of joint 
liability is made by the plaintiff and 
the judgment is for the defendants 
on the merits, at least in cases on 
contract and in such tort cases as 
contribution between defendants lies. 
If appeal lay to a plaintiff in such 
cases without notice to one of the 
defendants, such defendant would not 
be bound by the judgment of the ap¬ 
pellate court in case the judgment 
was reversed. The judgment below 
would be res judicata as to him, and 
thus bar the remaining defendants 
from contribution from him in case 
the judgment as to them was re¬ 
versed and a new trial ordered as to 
them, and on retrial judgment went 
against them.” 

Wis.—Stevens v. Jacobs, 276 N.W. 

638, 639, 640, 226 Wis. 198. 

(2) Contribution lies between cor¬ 
poration directors guilty of breach 
of trust, in absence of bad faith, so 
as to require that notice of appeal 
from judgment for them in action 
for such breach be served on all of 
them. 

Wis.—Stevens v. Jacobs, supra. 
Particular parties held “adverse” 

(1) Where testatrix’ estate would 
be insufficient to pay specific lega¬ 
cies if will was construed as re¬ 
quiring payment of note secured by 
mortgage on testatrix’ homestead 
from personalty before payment of 
specific legacies, legatees were “ad- 
verse parties” entitled to service of 
notice of an appeal by one to whom 
homestead had been devised from 
an order requiring specific legacies 
to be paid before any of personalty 
could be used in payment of the note. 
Wis.—In re Pitcher’s Estate, 2 N.W. 

2d 729, 240 Wis. 356. 

(2) Where insurance company en¬ 
tered into contract with city through 
its board of park commissioners for 
purchase of realty owned by city, and 
contract provided that sale, to be ef¬ 
fective, should be approved by dis¬ 
trict court, and board presented pe¬ 
tition to district court for permission 
to sell realty, and taxpayer filed ob¬ 
jections to sale, and district court 
entered order approving sale, and 
taxpayer served notice of appeal on 
attorneys for board and on clerk of 
district court, but no notice was 
served on company, appeal was re¬ 
quired to be dismissed, since compa¬ 
ny was an “adverse party” on whom 
it was necessary to serve notice of 
appeal under statute. 

Minn.—City of Minneapolis by and 

Through Board of Park Com’rs v. 

Norman, 57 N.W.2d 245, 238 Minn. 

497. 

(3) On appeal by purchaser of lot 
from ruling sustaining a demurrer 
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to purchaser’s motion to vacate judg¬ 
ment, order of sale of realty, con¬ 
firmation thereof, and sheriff’s deed 
in tax foreclosure proceeding by 
county, county was an ‘‘adverse par¬ 
ty” within meaning of statute re¬ 
quiring dismissal of appeal where 
county was not served with any no¬ 
tice of appeal. 

Kan.—Board of Com’rs of Cowley 
County v. Herbert, 185 P.2d 163, 
163 Kan. 590. 

(4) Other cases. 

Iowa.—Hodgen’s Ex’rs v. Sproul, 267 
N.W. 692, 221 Iowa 1104. 

Utah.—In re Davies’ Guardianship, 
96 P.2d 720, 98 Utah 92. 

Failure to serve held not excused 

(1) The trouble and expense inci¬ 
dent to serving notice of appeal on 1 
all adverse parties will not excuse 
failure to do so. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 264 P. 127, 81 
Mont. 459. 

(2) Nonresidence or absence of a 
party does not dispense with the ne¬ 
cessity of serving him with notice 
of appeal. 

Iowa.—In re Shumaker’s Estate, 12 
N.W.2d 207, 234 Iowa 195. 

(3) Where the trial court, on ap¬ 
plication by the executrix, who was 
also a remainderman, held that cer¬ 
tain devised property was the testa¬ 
trix’ homestead and passed to the 
devisees exempt from the claims of 
creditors, one of whom appealed, fail¬ 
ure to serve notice of appeal on the 
devisees other than the executrix 
could not be excused on the theory 
that the executrix had represented 
the devisees, especially since, if the 
property was exempt, the executrix 
could not resort to it for the pay¬ 
ment of debts and had nothing to do 
with it 

Iowa.—In re Shumaker’s Estate, su¬ 
pra. 

Adjudication of water rights 
In an appeal from an adjudication 
of water rights, all claimants should 
be served with notice as adverse 
parties. 

Idaho.—-Mahaffey v. Pattee, 266 P. 
430, 46 Idaho 16. 

Nev.—Pacific Live Stock Co. v. Elli¬ 
son Ranching Co., 286 P. 120, 52 
Nev. 279, 

Or.—In re Chewaucan River, 175 P. 
42l, 89 Or. 659. 

Adverse party willing that appellant 
prevail 

Even though an adverse party on 
the records is willing that appellant 
prevail, he must be served with no¬ 
tice, 

Iowa.—Crawford County State Bank 
of Denison, Iowa v. Butler, 208 N. 
W. 284, 201 Iowa 1281. 

Administrator 

An administrator who was permit¬ 
ted to join as plaintiff in a suit to 
set aside, on the ground of undue in- 
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On the other hand, the notice need be given only 
to adverse parties ; 55 * 5 and where it appears that 
the decree or judgment appealed from may be mod¬ 
ified or reversed without affecting the rights of a 


party, he is not an adverse party within the mean¬ 
ing of the rule, and need not be served with no¬ 
tice . 56 Certainly, one who would be benefited by 
the reversal or modification of the judgment ap- 


fluence, deeds executed by deceased 
is an “adverse party” within the 
statute requiring service of notice 
of appeal, and the reviewing court, 
in the absence of notice to the ad¬ 
ministrator or his attorneys, acquir¬ 
ed no jurisdiction of appeal from 
judgment setting aside the deeds. 
Iowa.—Shea v. Shea, 264 N.W. 590, 
220 Iowa 1347. 

Attorney general 

In ancillary receivership proceed¬ 
ing, instituted by attorney general, 
service of notice of appeal on attor¬ 
ney general or his successor in office 
was required to perfect appeal, as 
against contention that attorney gen¬ 
eral was merely officer who initiated 
proceeding and that, after attorney 
general Initiating proceeding had 
been succeeded in office by another 
attorney general, neither original at¬ 
torney general nor his successor had 
such interest in outcome as would 
make them “adverse parties,” with¬ 
in statute requiring service of no¬ 
tice of appeal. 

Iowa.—State ex rel. Fletcher v. 
Southern Surety Co. of New York, 
273 N.W. 129, 223 Iowa 558. 

55.5 N.D.—Udgaard v. Schindler, 31 
N.W.2d 776, 75 N.D. 625. 

Wash.—Deno v. Standard Furniture 
Co., 66 P.2d 1158, 190 Wash. 1. 

56. Ala.—Self v. Hane, 79 So.2d 549, 
262 Ala. 446. 

Cal.—Camp v. Oakland Mortgage & 
Finance Co., 298 P. 974, 212 C. 433 
—Fearon v. Fodera, 148 P. 200, 169 
C. 370, Ann.Cas.l916D 312—Kenney 
v. Parks, 52 P. 40, 120 a 22. 

Wilson v. Shea, 167 P. 543, 29 C. 
A. 788. 

Idaho.—Nielson v. Garrett, 43 P.2d 
380, 55 Idaho 240—Eldridge v. Pay- 
ette-Boise Water Users' Ass’n, 290 
P. 723, 49 Idaho 636—Eldridge v. 
Payette-Boise Water Users’ Ass’n, 
279 P. 713, 48 Idaho 182—Walker 
v. Jackson, 279 P. 293, 48 Idaho 18 
—Bannock Nat. Bank v. Automo¬ 
bile Accessories Co., 212 P. 864, 36 
Idaho 527—Bergh v. Pennington, 
191 P. 204, 83 Idaho 198—Holt v, 
Empey, 178 P. 703, 32 Idaho 106. 
Ill.—Yedor v. Chicago City Bank & 
Trust Co., 54 N.E.2d 728, 323 III. 
App. 42. 

Iowa.—In re .Shumaker’s Estate, 12 
N.W.2d 207, 234 Iowa 195—Meents 
v. Comstock, 296 N.W. 721, 230 
Iowa 63—Clark v. Robinson, 221 N. 
W. 217, ‘206 Iowa 712—Jackson v. 
Snyder, 208 N.W. 321, 202 Iowa 
262. . 

Kan.—Habqgge v. Skalla, '534 P.'2d 
113, f*0’'Kah.*iff6. ' 


Minn.—Thwing v. Minowa Co., 165 
N.W. 1065, 139 Minn. 157. 

Mo.—Shaflr v. Sieben, 233 S.W. 419, 
17 A.L.R. 637. 

Mont.—In re McGovern’s Estate, 250 
P. 812, 77 Mont. 182—Great Falls 
Nat. Bank v. Young, 215 P. 651, 67 
Mont. 328—Riley v. Blacker, 152 P. 
758, 51 Mont. 364. 

N.D.—Smith v. Grilk, 250 N.W. 787, 
64 N.D. 163—Colwell v. Union Cen¬ 
tral Life Ins. Co. of Cincinnati, 
Ohio, 232 N.W. 10, 59 N.D. 768, 88 
A.L.R. 409—Powell v. International 
Harvester Co. of America, 170 N. 
W. 559, 41 N.D. 220. 

Or.—Earle v. Holman, 55 P.2d 1097, 
154 Or. 578—In re Mannix’ Estate, 
29 P.2d 364, 146 Or. 187—In re 
Rights to Use of Waters of Owy¬ 
hee River and Its Tributaries, 16 
P.2d 17, 143 Or. 249—Campbell v. 
Walker, 2 P.2d 912, 137 Or. 375- 
Van Lydegraf v. Tyler, 271 P. 740, 
128 Or. 236—Laur v. Walla Walla 
Irr. Co., 247 P. 753, 118 Or. 520— 
Adams v. Kennard, 227 P. 738, 122 
Or. 84—In re Prince’s Estate, 221 
P. 554, 118 Or. 210—Lidfors v. 
Pflaum, 206 P. 277, 115 Or. 142- 
Masters v. Bidler, 199 P. 920, 101 
Or. 322—Colby v. City of Portland, 
166 P. 537, 85 Or. 359—Davis v. 
First Nat. Bank of Albany, 161 P. 
93, 86 Or. 474—Johnson v. Paulson, 
154 P. 685, 83 Or. 238—United 

States Nat. Bank of Salem v. El- 
driedge, 143 P. 51, 77 Or. 579. 

S.D.—Ridgeland School Dist. No. 14 
v. Timber Lake Independent School 
Dist. No. 2, 17 N.W.2d 703—Shol- 
seth v. Independent School Dist. of 
Brookings, 227 N.W. 483, 56 S.D. 
112 . 

Utah.—Box Elder County v. Harding, 
28 P.2d 601, 83 Utah 386—Gill v. 
Tracy, 13 P.2d 329, 80 Utah 127- 
State Bank of Beaver County v. 
Mortensen, 241 P. 1055, 66 Utah 290 
—Castle v. Delta Land & Water 
Co., 197 P. 684, 58 Utah 137—Bad- 
ertscher v. Independent Ice Co., 
184 P. 181, 55 Utah 100. 

Wash.—Sheffield v. Baker, 255 P. 924, 
144 Wash. 1—Lemagie v. Stamp 
Wks., 167 P. 60, 98 Wash. 34. 

3 C.J. p 1219 note 10, 

Particular parties held not “adverse” 

(1) Plaintiff is, appealing only from 
adverse judgments in favor of one 
of defendants, were held not required 
to serve with notice of appeal other 
defendants who obtained judgments 
against plaintiffs or to serve defend¬ 
ant against whom plaintiffs had ob¬ 
tained judgments from which such 
defendant had not appealed, since 
whatever judgments supreme court 
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might render could not adversely af¬ 
fect other defendants. 

Wash.—Deno v. Standard Furniture 
Co., 66 P.2d 1158, 190 Wash. 1. 

(2) In action on life policy, orig¬ 
inally brought by administrator of 
insured as assignee of the proceeds, 
wherein original beneficiary inter¬ 
vened and no evidence of assignment 
was proved, but plaintiff and inter¬ 
vener, who was plaintiff's wife; in¬ 
troduced evidence that intervener was 
entitled to recover, and defendant 
but not plaintiff appealed from judg¬ 
ment for intervener, reversal could 
not adversely affect plaintiff and 
hence plaintiff was not an “adverse 
party” on whom notice of appeal 
must be served. 

Iowa.—Luce v. Service Life Ins. Co., 
288 N.W. 681, 227 Iowa 532. 

(3) Two defendants, as against 
whom complaint was dismissed by 
circuit court’s order increasing 
amount of damages awarded plaintiff 
by jury’s verdict and directing judg¬ 
ment on amended verdict against 
three other defendants, unless plain¬ 
tiff elected to have new trial against 
them, were not "adverse parties,” so 
that service on dismissed defendants 
of other defendants’ notice of appeal 
from part of order increasing dam¬ 
ages was not required. 

Wis.—Daanen v. MacDonald, 37 N.W. 
2d 39, 254 Wis. 440. 

(4) Other cases. 

Cal.—Marr v. Superior Court in and 
for Alameda County, 80 P.2d 1006, 
27 C.A.2d 393. 

Wis.—In re Krause’s Will, 2 N.W.2d 
733, 240 Wis. 72. 

Motorist other than one found liable 

Where judgment, in action by bus 
passenger against owner of bus and 
motorist for injuries, was against 
owner of bus only, and only owner of 
bus appealed, appeal would not be 
dismissed because owner of bus fail¬ 
ed to serve motorist with appeal pa¬ 
pers other than notice of appeal, 
since motorist was not an "adverse 
party” on the appeal. 

Idaho.—Clark v. Tarr, 283 P.2d 942, 
76 Idaho 383. 

Insolvent corporation 
Where a corporation is so hope¬ 
lessly insolvent that it is not a nec¬ 
essary party to an appeal, notice of 
appeal need not be given to it, al¬ 
though it is an adverse party within 
the statute. 

Idaho.—Wright v. Spencer, 221 P. 
846, 38 Idaho 447. 

Interest in common with appellant 
One whose interest is in common 



4A C.J.S, 


§ 592 APPEAL & ERROR 

pealed from is not an adverse party on whom no¬ 
tice of appeal must be served . 56 - 5 

In order to determine who are adverse parties, 
the position of the original parties on the record 
may prima facie answer . 57 However, whether par¬ 
ties are actually adverse must finally be determined 
by the state of the pleadings and from the record 
on appeal . 58 Accordingly, irrespective of whether 
a party appears upon the face of the record in 


the attitude of plaintiff, defendant, or intervener, 
he is an adverse party, within the meaning of such 
statutes, if his interest in the subject matter of 
the appeal will be affected by a modification or 
reversal . 59 

Persons who have not been made parties, or who 
are mere formal parties, are not adverse parties 
and need not be served ; 59 - 5 and an assignee of the 
judgment of the successful party in the trial court, 


with that of appellant is not an ad¬ 
verse party within the statute. 

Kan.—People's State Bank of Hois- 
ington v. Hoisington Co-op. Mer¬ 
cantile Mfg. Ass’n, 234 P. 71, 11S 
Kan. 61. 

Mont.—In re Toomey's Estate, 31 P. 
2d 729, 96 Mont. 489—-In re McGov¬ 
ern’s Estate, 250 P. 812, 77 Mont. 
182. 

Or.—Spitzer v. The Annette Rolph, 
218 P. 748, 110 Or. 461 -r-In re Fal- 
ing’s Will, 208 P. 715, 105 Or. 365. 

Claims disallowed before entry of de¬ 
cree 

Claimants to a trust fund distrib¬ 
uted by the circuit court, whose 
claims were disallowed before entry 
of decree of distribution from which 
appeals were taken, were not “ad¬ 
verse parties” upon whom service of 
notice of appeal was required. 

Or.—Earle v. Holman, 65 P.2d 1097, 
154 Or. 578. 

Service on administratrix individual¬ 
ly 

Appeal of an administratrix was 
not defective because no notice of 
appeal was served upon the admin¬ 
istratrix individually, where the ad¬ 
ministratrix was not individually an 
adverse party to the proceeding, not¬ 
withstanding judgment was rendered 
against her individually for certain 
court costs which constituted in ef¬ 
fect a holding that such costs could 
not be charged against the estate. 
Iowa.—In re Paulson’s Estate, 266 N. 
W. 563, 221 Iowa 706. 

Executors as only “necessary adverse 
parties” 

On a creditor’s appeal from a judg¬ 
ment dismissing a claim which, if 
allowed, would be paid out of a de¬ 
cedent’s personalty of which the 
executors are for the time being the 
owners to the exclusion of creditors, 
heirs, legatees, and others beneficial¬ 
ly interested in the estate, the execu¬ 
tors are the only “necessary adverse 
parties” on whom notice of appeal 
must be served under statute. 

Wis.—In re Krause’s Will, 2 N.W. 2d 
733, 240 Wis. 72. 

56.5 Mont.—McNaught v. Weyh, 276 
P.2d 491, 128 Mont. 418. 

Or.—Hunter v. Allen, 148 P.2d 936, 
174 Or. 261. 

57. Wis.—Harrigan v. Gilchrist, 99 


N.W. 909, 121 Wis. 127—Hunter v. 
Bosworth, 43 Wis. 590. 

All parties appearing against los¬ 
ing party are considered “adverse 
parties" within statute requiring 
service of notice of appeal, unless 
reversal of case will not be to par¬ 
ty's detriment. 

Iowa.—Shea v. Shea, 264 N.W. 590, 
220 Iowa 1347. 

58. N.D.—Colwell v. Union Central 
Life Ins. Co. of Cincinnati, Ohio, 
232 N.W. 10, 59 N.D. 768, 88 A.L.R. 
409. 

3 C.J. p 1220 note 12. 

59. Cal.—Senter v. De Bernal, 38 C. 
637. 

Idaho.—Diamond Bank v. Van Meter, 
108 P. 1042, 18 Idaho 243, 21 Ann. 
Cas. 1273 and note—Kerns v. Mor¬ 
gan, 83 P. 954, 11 Idaho' 572—Titi- 
man v. Alamance Min. Co., 74 P. 
529, 9 Idaho 240. 

Minn.—Peterson v. Joint Independ¬ 
ent Consol. School Dist. No. 116 of 
Nobles County & No. 136 of Jack- 
son County, 58 N.W.2d 465, 239 
Minn. 233. 

Or.—Silbaugh v. Guardian Building 
& Loan Ass’n, 101 P.2d 420, 164 Or. 
286. 

Wash.—Old Nat. Bank v. O. K. Gold- 
Min. Co., 52 P. 1065, 19 Wash. 194. 
3 C.J. p 1220 note 13. 

Parties to garnishee proceeding 

(1) Under statute providing for 
written notice of appeal on the “ad¬ 
verse party,” principal defendant who 
appeared as witness in garnishment 
proceedings in response to a subpoena 
served on him by garnishee defend¬ 
ants, and who had no interest in the 
outcome of the garnishment proceed¬ 
ings, was not an “adverse party” on 
whom notice of appeal should have 
been served on appeal by garnishee 
defendants from adverse judgment. 
S.D.—Ziegler v. Ryan, 280 N.W. 658, 

66 S.D. 184. 

(2) Judgment debtor, appearing, in 
garnishment action instituted by 
creditor after return of execution un¬ 
satisfied, was “adverse party,” whose 
rights were sought to be affected by 
garnishee defendant’s appeal from 
judgment against it in favor of both 
creditor and debtor, so as to require 
service of notice of appeal on such 
debtor under statute. 
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Kan.—Protzman v. Palmer, 124 P.2d 
455, 155 Kan. 240. 

(3) Where court sustained motions 
of three parties to set aside as void 
an order directing garnishee to pay 
money into court, movant who had 
obtained judgment in another court 
wherein order was entered directing 
the same garnishee to pay the money 
to clerk of that court was an “ad¬ 
verse party” on whom plaintiff was 
required to serve notice of appeal 
from judgment sustaining the mo¬ 
tions, and appeal as to the other two 
movants only was subject to dis¬ 
missal. 

Kan.—White v. Central Mut. Ins. Co., 
88 P.2d 1041, 149 Kan. 610, rehear¬ 
ing denied 91 P.2d 1, 150 Kan. 47. 

59.5 Iowa.—Hodgen’s Ex’rs v. 
Sproul, 267 N.W. 692, 221 Iowa 
1104. 

Trustee 

Where beneficiaries under testa¬ 
mentary trust appealed from denial 
of their petition for appointment of 
certain party as trustee and appoint¬ 
ment of another, trustee appointed 
was not “adverse party” within stat¬ 
ute requiring adverse party to be 
served with notice of appeal, since 
trustee was neither a plaintiff nor a 
defendant, and made no attempt to 
become a party to the suit. 

Iowa.—Hodgen’s Ex’rs v. Sproul, su¬ 
pra. 

Receiver 

Where receiver was appointed and 
served only as arm of court to keep 
records intact and to manage and 
control property of defendants dur¬ 
ing litigation, and did not become a 
party and filed no pleadings, he was 
not an “adverse party" within statute 
requiring notice of appeal to be giv¬ 
en adverse parties, and failure to 
serve him with notice of appeal did 
not render appeal defective. 

Kan.—State ex rel. Fatzer v. Doe, 268 
P.2d 960, 176 Kan. 89. 

Grandmother awarded custody of 
child 

Maternal grandmother of minor 
child of divorced parents was not 
“adverse party” on whom must be 
served notice of appeal from order 
awarding child's custody to grand¬ 
mother, where grandmother was not 
party to custody proceeding between 
divorced husband and wife and was 
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not a party of record, is not entitled to notice of 
appeal . 60 

On appeal from order denying new trial, only 
the adverse parties to the motion on which the 
order was made are necessary parties to the ap¬ 
peal, and the other parties need not be served with 
notice of the appeal . 61 

Nonappearing and defaulting parties. One who 
has not been served with process and has not ap¬ 
peared in the trial is not entitled to notice of ap¬ 
peal ; 62 and, where the statute requires notice to 
the adverse party or parties who have appeared in 
the action, notice to one who has not appeared, al¬ 
though served with citation, is unnecessary , 63 at 
least where no relief was asked for or granted as 
to them . 63 - 6 While there is some authority that 
a person against whom a default has been taken 64 
or a decree pro confesso entered 64 - 5 need not be 


served, it has also been held that, where a party 
who did not appear but was in default in the 
court below would be adversely affected by a re¬ 
versal or modification of the judgment, notice to 
him is necessary , 66 and the failure to serve no¬ 
tice on him is fatal to the jurisdiction of the ap¬ 
pellate court . 66 * 6 

c. Coparties 

It is frequently required that notice of appeal be 
served on all coparties not joining in the appeal, at least 
where their interest is adverse to that of appellant or 
may be adversely affected by the judgment on appeal; 
but authorities differ as to whether the rule applies to 
coparties represented by the same counsel or to default¬ 
ed coparties. 

Where statutes expressly so provide, it is gen¬ 
erally essential that notice of appeal be served on 
all coparties not joining in the appeal, or copar¬ 
ties not joining in appeal whose interests would 
be adversely affected by a successful appeal . 66 Un- 


not brought in by order or process 
of court, and did not seek custody of 
child by petition, but was merely 
custodian of child by appointment of 
court. 

Idaho.—Roosma v. Moots, 112 P.2d 
1000, 62 Idaho 460. 

60. Idaho.—Sherman v. Nixon, 209 
P. 886, 36 Idaho 195. 

61. Nev.—Bliss v. Grayson, 56 P. 
231, 24 Nev. 422, affirmed 59 P. 888, 
45 Nev. 329. 

3 C.J. p 1220 note 14. 

62. Idaho.—Walker v. Jackson, 279 
P. 293, 48 Idaho 18—Lundin v. Da¬ 
vis, 210 P. 579, 36 Idaho 258—Bogue 
Supply Co. v. Davis, 210 P. 577, 36 
Idaho 249—Kissler v. Moss, 144 P. 
647, 26 Idaho 616. 

Minn.—In re Nelson’s Estate, 262 N. 

W. 145, 195 Minn. 144. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 264 P. 127, 81 
Mont. 459. 

N.Y.-—McLear v. Balmat, 186 N.Y.S. 
180, 194 App.Div. 827, affirmed 132 
N.E. 883, 231 N.Y. 548, and motion 
granted 132 N.E. 904, 231 N.Y. 599. 
S.D.—Fergen v. Lonie, 210 N.W. 102, 
50 S.D. 328. 

Utah.—Decorso v. Booth, 91 P.2d 449, 
97 Utah 163—Gill v. Tracy, 13 P.2d 
329, 80 Utah 127. 

63. Or.—Broughton's Estate v. Cen¬ 
tral Oregon Irr. Dist., 101 P.2d 425, 
165 Or. 435, adhered to In re De¬ 
termination of Relative Rights to 
•Use of Waters of Deschutes Riv¬ 
er, 108 P.2d 276, 165 Or. 435— 
Holder v. Harris, 248 P. 145, 121 
Or. 432—Spitzer v. The Annette 
Rolph, 218 P. 748, 110 Or. 461—In 
re Faling’s Will, 208 P. 715, 105 
Or. 365. 

63.5 Iowa.—Meents v. Comstock, 296 
N.W. 721, 230 Iowa 63. 


64. Cal.—Fearon v. Fodera, 148 P. 
200, 169 C. 370, Ann.Cas.l916D 312. 

Hawaii.—Lalakea v. Laupahoehoe Su¬ 
gar Co., 35 Hawaii 262. 

Wash.—Creditors’ Claim & Adjust¬ 
ment Co. v. Larson, 18 P.2d 844, 
171 Wash. 575—Champagne v. Bir- 
not, 254 P. 829, 143 Wash. 187. 

64.5 Hawaii.—Lalakea v. Laupahoe¬ 
hoe Sugar Co., 35 Hawaii 262. 

65. Idaho.—Martin v. Rowland, 278 
P. 224, 47 Idaho 722—Lind v. Lam¬ 
bert, 236 P. 121, 40 Idaho 569. 

Iowa.—Corpus Juris Secundum cited 
in In re Shumaker’s Estate, 12 N. 
W.2d 207, 209, 234 Iowa 195. 

Or.—State v. Mount, 10 P.2d 606, 139 
Or. 694. 

In Montana 

(1) Defaulting defendant must he 
served with notice of appeal if a re¬ 
versal of judgment may affect him 
adversely. 

Mont.—Western Holding Co. v. 
Northwestern Land & Loan Co., 120 
P.2d 557, 113 Mont. 24—In re Rob¬ 
erts’ Estate, 58 P.2d 495, 102 Mont. 
240. 

(2) It has also been held that par¬ 
ties against whom a default judg¬ 
ment has been formerly entered are 
not “adverse parties” within the stat¬ 
ute, since the rights which they have 
in the action would have been fore¬ 
closed, so that no rights of theirs 
could be injuriously affected by a re¬ 
versal or modification of the judg¬ 
ment thereafter rendered in favor of 
the remaining defendants. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 264 P. 127, 81 
Mont. 459. 

(3) However, where the action is 
dismissed before default is had, de¬ 
fendants not appearing or pleading 
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in the trial court must be served 
with notice of appeal. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, supra. 

65.5 Iowa.—In re Schumaker’s Es¬ 
tate, 12 N.W.2d 207, 234 Iowa 195. 

66. Ind—Johnson v. Indianapolis 
Co., 19 N.E.2d 940, 215 Ind. 483. 

State ex rel. Michael v. Cooper, 
198 N.E. 119, 101 Ind.App. 588, fol¬ 
lowed in 198 N.E. 120, 101 Ind.App. 
707—Bosstick v. Barnes, 185 N.E. 
664, 97 Ind.App. 73—Phillips v. 

Ball, 114 N.E. 647, 63 Ind.App. 224. 
Iowa.—Coggon State Bank v. Woods, 
238 N.W. 448, 212 Iowa 1388— 
Barkley v. Henke, 229 N.W. 156, 
209 Iowa 731—Farmers’ Lumber 
Co. of Corwith v. Sheahan, 201 N. 
W. 24, 199 Iowa 1122—Brewer v. 
Stark, 200 N.W. 915, 198 Iowa 1238 
—Security Trust & Savings Bank 
of Charles City v. Gallup, 191 N.W. 
996, 195 Iowa 243—Oskaloosa Sav. 
Bank v. Miller, 176 N.W. 629, 189 
Iowa 393—State Savings Bank, Mis¬ 
souri Valley, Iowa v. Guaranty Ab¬ 
stract Co., Missouri Valley, Iowa, 
151 N.W. 612, 181 Iowa 1378. modi¬ 
fied on other grounds 165 N.W. 324, 
181 Iowa 1378. 

S.D.—Union Bond & Mortgage Co. v. 

Brown, 269 N.W. 472, 64 S.D. 596. 
Wis.—Rucinski v. Kuehl, 68 N.W.2d 
1, 268 Wis. 382—Donny v. Chain 
of Lakes Cheese Co., 35 N.W.2d 333, 
254 Wis. 85—Benton v. Institute of 
Posturology, 11 NW.2d 133, 243 
Wis. 514—Cedar Point Park Ass’n 
v. Lenney, 287 N.W. 686, 232 Wis. 
434—American Wrecking Co. v. Mc¬ 
Manus, 183 N.W. 250, 174 Wis. 300. 
3 C.J. p 1006 note 58, p 1220 note 16. 
Purpose of requirement 

The requirement of service of no¬ 
tice on parties having an interest 
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der the statutes requiring service on adverse par¬ 
ties, discussed generally supra subdivision b of 
this section, notice must be served on all copar¬ 
ties of appellant whose interest in the subject mat¬ 
ter of the appeal is adverse to that of appellant, 
or may be affected by a modification or reversal of 
the judgment or order appealed from . 67 Under the 
latter statutes, and, in some jurisdictions, under the 
former, it is held not to be necessary to the juris¬ 
diction on appeal to serve notice of appeal on co¬ 


parties whose interest is not adverse to appellant’s, 
and will not be prejudicially affected by a modifica¬ 
tion or reversal . 68 Coparties who join in the ap¬ 
peal need not be severally served with notices of 
appeal. 6 ^ 

A statute requiring notice of appeal to be given 
to coparties does not apply, of course, to persons 
who were not coparties ; 70 nor does it apply to per¬ 
sons who are not parties to the judgment . 71 The 


identical with appellant is to enable 
them to join in the appeal, and thus 
avoid successive appeals. 

Wash.—Langley v. Devlin, 160 P. 
646, 93 Wash. 236. 

Applicability of statutory provision 
Statute providing that service of 
notice or papers in ordinary proceed¬ 
ings need not be made on defendant 
who has not appealed in person or by 
attorney cannot operate to excuse ap¬ 
pellant’s failure to serve notice of 
appeal on a codefendant jointly bound 
by the judgment, who did not ap¬ 
pear in the action, since statute has 
no application to matters pending in 
supreme court. 

Wis.—Benton v. Institute of Postur¬ 
ology, 11 N.W.2d 133, 243 Wis. 514. 

Term time appeal 

Under a statute to that effect, co¬ 
parties are not necessary parties to 
a term time appeal, and no notice to 
them of appeal is required. 

Ind.—Johnson v. Indianapolis Co., 19 
N.E.2d 940, 215 Ind. 483. 

Nonresidence or absence of copar¬ 
ties does not dispense with notice of 
appeal upon such coparty who might 
be prejudicially affected. 

Iowa.—Barkley v. Henke, 229 N.W. 
156, 209 Iowa 731. 

Presence of coparties essential 
The presence of coparties on appeal 
is absolutely essential to determina¬ 
tion of appeal. 

Ind.—Bosstick v. Barnes, 185 N.E. 
664, 97 Ind.App. 73. 

67. Idaho.—Finlayson v. Humph¬ 
reys, 174 P.2d 210, 67 Idaho 193— 
Glenn v. Aultman & Taylor Ma¬ 
chinery Co., 167 P. 1163, 30 Idaho 
727. 

Ill.—Currey v. Blackwell, 15 N.E.2d 
26, 295 Ill.App. 613. 

Iowa.—In re Shumaker’s Estate, 12 
N.W.2d 207, 234 Iowa 195—Herrold 
v. Herrold, 285 N.W. 274, 226 Iowa 
805. 

Or. —Silbaugh v. Guardian Building 
& Loan Ass’n, 97 P.2d 943, 164 Or. 
286, mandate recalled and vacated 
on other grounds 99 P.2d 1017, 164 
Or. 286. 

Utah.—Mallett v. Velie Motor Car 
Cq., 164 P. 877, 49 Utah 567. 

Wash. —Puget Sound Savings & Loan 


Ass’n v. Erickson, 244 P. 972, 138 
Wash. 578. 

3 C.J. p 1221 note 16. 

“Piecemeal” rule 

"Piecemeal” rule that all interest¬ 
ed parties shall jointly prosecute 
their appeals and cross appeals, so 
that the cause does not appear in ap¬ 
pellate court by piecemeal, is ap¬ 
plicable only where action of appel¬ 
late court may adversely affect par¬ 
ty who has not been served with no¬ 
tice of appeal. 

Wash.—Coleman v. Wisbey, 225 P.2d 
1067, 37 Wash.2d 737. 

68. Cal.—Fear on v. Fodera, 148 P. 

200, 169 C. 370, Ann.Cas.l916D 312. 
Ill.—Weaver v. Hodge, 94 N.E.2d 297, 
406 Ill. 537—Bryant v. Lakeside 
Galleries, 84 N.E.2d 412, 402 Ill. 
466—Smith v. Farmers’ State Bank 
of Alto Pass, 64 N.E.2d 879, 392 
Ill. 456—Chicago Cosmetic Co. v. 
City of Chicago, 29 N.E.2d 495, 374 
Ill. 384—Rhodes v. Davis, 28 N.E. 
2d 113, 374 Ill. 65. 

Pieczynski v. Pieczynski, 56 N. 
E.2d 491, 323 Ill.App. 649. 

Iowa.—Hodgen’s Ex'rs v. Sproul, 267 
N.W. 692, 221 Iowa 1104—Barkley 
v. Henke, 229 N.W. 156, 209 Iowa 
731—Cahail v. Langman, 216 N. 
W. 765, 204 Iowa 1011—Young v. 
Rutherford, 176 N.W. 241, 190 Iowa 
414. 

Kan.—Shell Oil Co. v. Board of Coun¬ 
ty Com’rs of Grant County, 231 P. 
2d 220, 171 Kan. 159, adhered to 237 
P.2d 257, 171 Kan. 595, appeal dis¬ 
missed 72 S.Ct. 562, 342 U.S. 938, 
96 L.Ed. 698—Dunn v. Board of 
Com’rs of Morton County, 194 P.2d 
924, 165 Kan. 314. 

Minn.—Olson v. Neubauer, 300 N.W. 
613, 211 Minn. 218. 

S.D.—Rtdgeland School Dist. No. 14 
v. Timber Lake Independent School 
Dist No, 2, 17 N.W.2d 703, 70 S.D. 
358—Wallace v, Brende, 287 N.W. 
328, 66 S.D. 582. 

Wash.—Coleman v. Wisbey, 225 P.2d 
1067, 37 Wash.2d 737—Wellman v. 
Jensen, 212 P. 183, 123 Wash. 810— 
Langley v. Devlin, 160 P. 646, 93 
Wash. 236. 

Wis.—Daanen v. MacDonald, 37 N.W. 

2d 39, 254 Wis. 440. 

3 C. J. p 1221 note 17. 
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Particular coparties held not required 
to be given notice 

(1) As between defendants sued 
jointly for tort neither one is con¬ 
cerned about whether the other is 
cast in judgment or not, and, there¬ 
fore, two codefendants were not ad¬ 
verse parties to the other defendant 
on an appeal from a judgment ren¬ 
dered against all of them, and were 
not therefore required to serve a 
copy of their notice of appeal on such 
other defendant. 

Or.—Graves v. Shippey, 300 P.2d 442. 

(2) Where no right of contribu¬ 
tion existed between joint tort-feasors 
against whom suit had been brought, 
nonappealing defendants were not, as 
to appealing defendant, "adverse par¬ 
ties,” and failure to address notice of 
appeal to them was not ground for 
dismissal of appeal. 

Or.—French v. Christner, 135 P.2d 
464, 173 Or. 168. 

(3) Defendant in execution is not 
a coparty with the garnishees in gar¬ 
nishment proceedings within the stat¬ 
ute requiring service on coparties 
where one alone appeals. 

Iowa.—Ober v. Seegmiller, 160 N.W. 
21, 180 Iowa 462. 

69- Ala.—Lane v. Henderson, 167 So. 
270, 232 Ala. 122. 

Ind.—Pottenger v. Bond, 143 N.E. 
616, 81 Ind.App. 107—Koons v. 
Burkhart, 113 N.E. 751, 78 Ind.App. 
691. 

Coparty subsequently declining to ap¬ 
peal 

Where all beneficiaries under testa¬ 
mentary trust authorized their attor¬ 
neys to appeal from denial of their 
application for appointment of cer¬ 
tain party as trustee and appoint¬ 
ment of another, failure to serve with 
notice of appeal beneficiary who later 
declined to appeal and announced in¬ 
tention to consent to appointment of 
trustee named by court was held not 
to require dismissal of appeal. 

Iowa.—Hodgen’s Ex’rs v. sproul. 267 
N.W. 692, 221 Iowa 1104. 

TO. Iowa—Unsley v. Strang, 126 N. 
W. 941, 128 N.W, 932, 149 Iowa 690 
—Oliver v. Perry, l09 N.W. 183, 131 
Iowa 654. 

71. Ala.—Dye-Washbum Hotel Co. 
v. Aldridge, 93 So. 512, 207 Ala 4TL 
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statute requiring that notice of an appeal by a de¬ 
fendant against whom a judgment has been ren¬ 
dered be given to a codefendant does not require 
the giving of notice to a party defendant in whose 
favor a judgment is rendered . 71 - 5 

Coparties represented by same counsel . While 
it has been held that under a statute requiring serv¬ 
ice of notice of appeal on the adverse party or his 
attorney, where defendants have made common 
cause below, and are represented by the same coun¬ 
sel who represented them in the trial court, the 
codefendants who have prevailed need not be served 
with notice by the appealing defendant , 72 it has also 
been held that notice of appeal must be served on 
a coparty who is not appealing, even though the 
appellant and the coparty had been represented by 
the same counsel in the lower court . 72 - 5 Certain¬ 
ly, two defendants represented by the same counsel, 
who appeal on the same grounds from a judgment 
against them, and from an order refusing to set 
aside verdicts against each, need not serve the 
notice of appeal on each other 73 

Defaulted coparties . The rule that all parties 
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should be considered as parties to the record to 
be served with notice of the appeal, discussed su¬ 
pra subdivision a of this section, has been held, in 
view of the rule of reason, not to require that 
a notice of appeal by some of the defendants be 
served on defendants who were defaulted ; 73 - 5 
but it has also been held that the failure of appel¬ 
lants to serve written notice of appeal on a de¬ 
faulting codefendant requires the dismissal of the 
appeal . 73 - 10 

§ 593(1). Form and Requisites 

With respect to form and matters stated therein, the 
notice of appeal must comply substantially with statu¬ 
tory requirements; but it should be liberally construed 
to preserve the right of review, and, if appellee is not 
misled, a notice which can be construed as a good faith 
attempt to appeal is sufficient. 

Since the rules governing notices of appeal are 
designed to expedite the judicial process , 73 * 50 their 
relaxation is not to be the usual course . 73 - 55 Ac¬ 
cordingly, with respect to the form and the matters 
stated therein, the notice of appeal must comply 
substantially with all the requirements of the stat¬ 
ute or it will be insufficient , 74 unless the defect 


Hawaii.—R. W. Meyer, Limited v. 

McGuire, 3G Hawaii 184. 

3 C.J. p 1222 note 19. 

Coparties eliminated from case 

(1) A coparty who has been elim¬ 
inated from the case in the trial 
thereof need not be served with no¬ 
tice. 

Ala.—Dye-Washburn Hotel Co. v. Al¬ 
dridge, 93 So. 512, 207 Ala. 471. 
Wis.—Daanen v. MacDonald, 37 N.W. 
2d 39, 254 Wis. 440. 

(2) Where action to foreclose me¬ 
chanic's lien had been dismissed as 
to some defendants, notice of appeal 
was not required to be served on 
those defendants by the appealing 
defendants. 

Wis.—Central Refrigeration v. Mon¬ 
roe, 47 N.W.2d 438, 269 Wis. 23. 

(3) Where plaintiff recovered judg¬ 
ment against principal defendants but 
action was dismissed as to addition¬ 
al defendants, additional defendants 
were not “adverse parties'* and no¬ 
tice of appeal by principal defend¬ 
ants was not required to be served 
on them, 

N.D.—Udgaard v. Schindler, 31 N.W. 
2d 776, 75 N.D. 625. 

71.5 Ala,—B. F. Goodrich Co. v. 
Hughes, 194 So. 842, 239 Ala. 373. 

72. Cal.—Dodd v. Tebbetts, 244 P. 
1981, 198 C. 333. 

Idaho.—Walker v. Shell, 282 P. 947, 
48 Idaho 481. 

8 C.J. p 1222 note 20. 

Plaintiff and Intervener 

On appeal by intervener from judg¬ 


ment for defendant, the mere possi¬ 
bility of plaintiff’s being interested 
in the taxation of costs did not re¬ 
quire dismissal of appeal because no¬ 
tice of appeal, served on attorneys 
representing both plaintiff and inter¬ 
vener, was not addressed to plaintiff. 
Iowa.—Luce v. Service Life Ins. Co., 
288 N.W. 681, 227 Iowa 532. 

72.5 Or.—Silbaugh v. Guardian 

Building & Loan Ass’n, 101 P.2d 
420, 164 Or. 286—Silbaugh v. 

Guardian Building & Loan Ass’n, 
97 P.2d 943, 164 Or. 286, mandate 
recalled and vacated on other 
grounds 99 P.2d 1017, 164 Or. 286. 

Reason for rale 

“The attorney for the appellant 
could not represent the appellant and 
the nonappealing defendants on the 
appeal for the very reason that he 
would have to contend for a reversal 
of the judgment on the appeal for the 
appellant, and for an affirmance of it 
on behalf of the nonappealing defend¬ 
ants.” 

Wis.—Donny v. Chain of Lakes 
Cheese Co., 35 N.W.2d 333, 834, 254 
Wis. 85. 

72. Mont.—Cummings v. Reins Cop¬ 
per Co., 107 P. 904, 40 Mont. 599. 

73.5 Or.—Heider v. Unicume, 14 P. 
2d 456,142 Or. 410. 

S.D.—Lucey v. Vilhauer, 264 N.W. 

203, 64 S.D. 54. 
m Illinois 

(1) Supreme court rule requiring 
service of copy of notice of appeal 
on each appellee and on any coparty 
i not appearing as appellant, and pro¬ 
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viding that party entitled to service 
who did not appear in lower court by 
attorney may be served by mail, 
which rule was enacted under the 
Civil Practice Act, did not require 
notice of appeal by part of defend¬ 
ants to be served on defendants who 
were defaulted, in view of the rule 
of reason. 

Ill.—People ex rel. Wilmette State 
Bank v. Village of Wilmette, 13 N. 
E.2d 990, 294 Ill.App. 362. 

(2) Failure to serve a notice of 
appeal on a coappellant who did not 
file an answer and must have been 
defaulted was held not to require 
dismissal of the appeal. 

Ill.—Watt v. Cecil, 41 N.E.2d 346, 314 
Ill.App. 274. 

(3) However, there is also some 
authority to the contrary. 

Ill.—Lewis.v. Renfro, 9 N.E.2d 652, 
291 Ill.App. 396. 

73.10 Ind.—Johnson v. Indianapolis 
Co., 19 N.E.2d 940, 215 Ind. 483. 
73.50 N.J.—In re Caruso's Will, 112 
A.2d 532, 18 N.J. 26. 

73.55 N.J.—In re Caruso's Will, su¬ 
pra. 

74. Cal.—Fripp v. Moody, 14 P.2d 
551, 126 C.A. 219—Eddy v. Hunter. 
189 P. 291, 46 C.A. 370. 

Fla.—Longo v. Alweiss, 65 So.2d 556 
—Brown v. Louisville Fire & Ma¬ 
rine Ins. Co., 47 So.2d 862. 

Ind.—Fieldhouse v. Manrow, 29 N.E. 

2d 554, 108 Ind.App. 420. 

Iowa.—Snyder v. Incorporated Town 
of Spirit Lake, 254 N.W. 14, 218 
Iowa 774, 
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may be and is waived, as discussed infra § 595 b, 
or cured by an amendment, as considered infra 
§ 593(11); and ordinarily the notice, particularly 
where the appeal is from part of a judgment, must 
be specific, 74 * 5 and must be judged by what it re¬ 
cites, and not by what appellant intended it to 
recite. 74 * 10 
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On the other hand, notices of appeal should be 
liberally construed so as to preserve the right of 
review, and permit, if possible, a hearing on the 
merits; 75 and only substantial compliance with the 
forms and requisites of the statutes or rules of 
court is required, 75 * 5 and they should be held to 
have been complied with if the purpose of the stat¬ 
utes or rules has been accomplished. 75 * 10 Thus, 


Me.—Appeal of Garland, 136 A. 459, 
126 Me. 84, certiorari denied 47 S 
Ct. 769, 274 U.S. 759, 71 L.Ed. 1338 
Ohio.—Richards v. Industrial Com¬ 
mission, 127 N.E.2d 402, 163 Ohio 
St. 439. 

Or.—In re Dixon’s Estate, 241 P. 333, 
116 Or. 411—Crowther v. Jones, 236 
P. 267, 114 Or. 543. 

Pa.—Skokan v. Em Lou Coal Com¬ 
pany, 1 Pa.Dist. & Co. 456. 

Wyo.—Burnett v. Giblin, 267 P. 689, 
38 Wyo. 421. 

3 C.J. p 1216 note 91, p 1222 note 22. 
No appeal disclosed 

Where a party's notice of appeal 
does not disclose any appeal from 
judgment against him, his conten¬ 
tion may be dismissed without con¬ 
sideration on the merits. 

N.J.—Bruns v. Mattocks, 70 A. 2d 780, 
6 N.J.Super. 174. 

Applicability of new statute 

Sufficiency of a notice of appeal 
filed subsequent to the effective date 
of the new code must be determined 
in view of the provisions of such 
code. 

Mo.—Park v. Park, App., 190 S.W.2d 
285. 

Preliminary notice of appeal 

(1) Appellant’s desire to examine 
testimony and proceedings for er¬ 
rors based thereon, not possession of 
transcript, justifies preliminary no¬ 
tice of appeal. 

Mich.—Hoffman v. Security Trust 
Co. of Detroit, 239 N.W. 608, 256 
Mich. 383. 

(2) Where the evidence is to be in¬ 
corporated in the record, either pre¬ 
liminary or full notice of appeal may 
be filed in the first instance. 

Mich.—Hoffman v. Security Trust Co. 

of Detroit, supra. 

Showing 1 that appellant is party 
A notice of appeal should contain 
enough in its terms to show that the 
party presenting it is really a party 
to the record sought to be reversed 
or modified. 

Or.—In re Chewaucan River, 171 P. 
402, 89 Or. 659. 

74.5 Wis.—Walton v. Blauert, 40 3ST. 
W.2d 545, 256 Wis. 125. 

74.10 Wash.—Coleman v. Wtebey, 
225 P.2d 1067, 37 Wash.2d 737. 
Extraneous matter as immaterial 
Supreme court cannot consider 
matters extraneous from notice of 
appeal in determining whether notice 


is good, notwithstanding mistake 
therein, because respondent has not 
been misled, but sufficiency of notice 
must be determined from face of no¬ 
tice alone. 

Wis.—Kitchenmaster v. Mutual Auto. 
Ins. Co. of Town of Herman, 21 N. 
W.2d 727, 248 Wis. 335. 

75. Cal.—Kellett v. Marvel, 58 P.2d 
649, 6 C.2d 464—Glassco v. El Se- 
reno Country Club, 17 P.2d 703, 217 
C. 90—Title Guarantee & Trust Co. 
v. Lester, 14 P.2d 297, 216 C. 372- 
In re Smead's Estate, 10 P.2d 462, 
215 C. 439. 

Collins v. City & County of San 
Francisco, 247 P.2d 362, 112 C.A.2d 
719—Schmidt v. Townsend, 229 P. 
2d 488, .103 C.A.2d 185—Stabiliza¬ 
tion Commission, 225 P.2d 634, 101 
C.A.2d 427—In re Roberson’s Es¬ 
tate, 250 P.2d 179, 114 C.A.2d 267— 
Balkins v. Norrby, 142 P.2d 958, 61 
C.A.2d 413—Horstman v. Krum- 
gold, App., 136 P.2d 129—Chinms 
v. Pomona Pump Co., 98 P.2d 560, 
36 C.A.2d 633—Poggetto v. Bowen, 
63 P.2d 857, 18 C.A.2d 173—Haydel 
v. Morton, 39 P.2d 454, 3 C.A.2d 364 
—Lierly v. McEwen, 254 P. 587, 81 
C.A. 676. 

Fla.—Price v. Horton, 80 So. 305, 76 
Fla. 537. 

Idaho.—Turner v. Purdum, 289 P.2d 
608, 77 Idaho 130. 

Ill.—Logemeyer v. Fulton State 
Bank, 40 N.E.2d 316, 313 Ill.App. 
270, affirmed 50 N.E.2d 694, 384 Ill. 
11 . 

Minn.—Corpus Juris Secundum quot¬ 
ed in Village of Aurora v. Com¬ 
missioner of Taxation, 14 N.W. 2d 
292, 297, 217 Minn. 64. 

Mo.—Terry v. Metropolitan Life Ins. 

Co., App., 206 S.W.2d 724. 

Ohio.—Richards v. Industrial Com¬ 
mission, 127 N.E.2d 402, 163 Ohio 
St. 439. 

Or.—McFarland v. Hueners, 190 P. 
584, 96 Or. 579. 

Tex.—Marshall v. Mullins, Civ.App., 
258 S.W.M 98, error refused no re¬ 
versible error. 

Wyo. —Corpus Juris Secundum cited 

in Unemployment Compensation 
Commission of Wyoming v. Math¬ 
ews, 111 P.2d 111, 122, 56 Wyo. 479. 

75.5 Fla.—Seaboard Air Line R. Co. 
v. Holt, 80 So.2d 354. 

75.10 Fla.—Seaboard Air Line R. Co. 
v. Holt, supra. 


Notice held sufficient 

(1) In general. 

Ala.—W. E. Belcher Lumber Co. v. 

York, 17 So.2d 281, 245 Ala. 286. 
Cal.—Mamer v. Superior Court in and 
for Los Angeles County, 103 P.2d 
961, 15 C.2d 569. 

Conn.—Alderman Bros. Co. v. West- 
inghouse Air Brake Co., 99 A. 1040, 
91 Conn. 383. 

Okl.—In re Peter’s Estate, 51 P.2d 
272, 175 Okl. 90. 

Tex.—Hunt v. Wichita County Wa¬ 
ter Imp. Dist. No. 2, 211 S.W.2d 
743, 147 Tex. 47. 

Pfeffer v. Meissner, Civ.App., 280 
S.W.2d 241, error refused no re¬ 
versible error. 

(2) Where notice of appeal in¬ 
formed appellee that appellant ap¬ 
pealed to appellate court from judg¬ 
ment against it and in favor of ap¬ 
pellee rendered in circuit court of 
named county on named date for 
given sum and costs of suit, and stal¬ 
ed that appellant desired that judg¬ 
ment be reversed, or reversed and 
remanded, appeal brought up for re¬ 
view all questions properly raised in 
lower court and complied with court 
rule. 

Ill.—Coultls v. Illinois Terminal Co., 
3 N.E.2d 166, 285 Ill.App. 600. 

(3) Where no appeal bond was 
filed, but instrument in form of coun¬ 
ty court judgment which contained 
pauper’s affidavit for costs was filed 
with district court clerk within fif¬ 
teen days after county court judg¬ 
ment, it served purpose of notice of 
appeal and district court had juris¬ 
diction of case on appeal. 

Tex.—Marshall v, Mullins, Civ.App., 
258 S.W.2d 98, error refused no re¬ 
versible error. 

Sufficiency of notice of joinder in ap¬ 
peal 

Where notice of joinder in appeal, 
which was filed by plaintiff after a 
defendant which was alleged tort¬ 
feasor with another defendant ap¬ 
pealed when judgment was entered 
against it, specified court from which 
appeal was taken, style of cause in 
which judgment was entered, date of 
rendition of judgment and book and 
page on which it was recorded in of¬ 
fice of clerk of trial court, such no¬ 
tice of joinder In appeal sufficiently 
complied with statute and rules of 
court as to what notice should con¬ 
tain. 
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as long as the opposing party is not misled to his 
irreparable harm, a notice of appeal which can 
reasonably be construed as an attempt in good faith 
to appeal from an appealable decision is suffi¬ 
cient; 75 - 15 and as a rule the notice is sufficient 
if it reasonably shows that an appeal is intended 
and the judgment, order, or decree appealed from 
substantially states the other facts required by the 
statute to be shown. 76 

In general the statutes do not require any par¬ 
ticular language in order to effectuate an ap¬ 
peal. 76 - 5 The notice is not rendered insufficient, or 
the appellate court deprived of jurisdiction, by 
technical errors of form, or mere clerical errors 
or other defects, where there is no error of sub¬ 
stance by which appellee is prejudiced, 77 or by 


mere surplusage. 7 * 

Intention to appeal; particular expressions . 
While it has been held that a mere giving of no¬ 
tice of intention to appeal from a final judgment 
is insufficient to bring such judgment to the ap¬ 
pellate court for review, 79 it has also been held 
that the filing of a notice of intention to appeal 
may be sufficient to accomplish the purpose of the 
notice of appeal. 79 - 5 Under a statute requiring 
the notice of appeal to be in words expressive of 
a present act, a notice using the expression that a 
party “has appealed,” “will appeal,” or “desires 
to appeal” or similar statement is insufficient, 80 
unless it is quite plain that everyone concerned un¬ 
derstood that an appeal from the judgment below 
was intended. 80 - 5 Certainly, if there is no such 


Fla.—Thomas Awning Co. v. Morgan, 
57 So.2d 427. 

75.15 Ill.—People ex rel. Pickenll, 
v. New York Cent. R. Co., 63 N.E. 
2d 405, 391 Ill. 377. 

Mo.—Weller v. Hayes Truck Lines, 
197 S.W.2d 657, 355 Mo. 695. 

Krall v. Light, 210 S.W.2d 739, 
240 Mo.App. 480—Terry v. Metro¬ 
politan Life Ins. Co., App., 206 S.W. 
2d 724. 

Tex.—Sanders v. JEtna Life Ins. Co., 
Civ.App., 201 S.W.2d 234, reversed 
on other grounds 205 S.W.2d 43, 
146 Tex. 169, 173 A.L.R. 968. 

riling of notice of appeal and affida¬ 
vit for appeal 

Fact that appellant filed a notice 
at appeal as required by new civil 
code and also filed an affidavit for ap¬ 
peal as required by old civil code 
was not ground for dismissal, where 
there was no inconsistency in the no¬ 
tice and affidavit. 

Mo.—Vance v. Vance, App., 203 S.W. 
2d 899. 

Appeal from nonappealable order 

An order overruling motion for 
new trial is not an “appealable or¬ 
der," but notice of appeal from such 
an order, if it can reasonably be con¬ 
strued as an attempt in good faith 
to appeal from a final judgment or 
appealable order, is sufficient to sup¬ 
port an appeal. 

Mo.—Gibson v. Metropolitan Life 
Ins. Co., App., 204 S.W.2d 439. 

76. Cal.—In re Roberson’s Estate, 
250 P.2d 179, 114 C.A.2d 267—In re 
Whitney’s Estate, 248 P. 754, 78 C. 
A. § 38 —Sweet v. Richvale Land Co., 
154 P. 608, 29 C.A. 111—Colburn v. 
Parrett, 145 P. 540, 25 C.A. 749. 
Fla.—Price v. Horton, 80 So. 305, 76 
Fla 537. 

Idaho.—Clark v. Tarr, 283 P.2d 942, 
945, 76 Idaho 383. 

Minn.— Corpus Juris Secundum quot¬ 
ed In Village of Aurora v. Commis¬ 
sioner of Taxation, 14 N.W.2d 292, 
297, 217 Minn. 64. 


Mo.—Hughes v. Harbour, App., 29 S. 
W.2d 227. 

Mont.—Burgess v. Lasby, 24 P.2d 
147, 94 Mont. 534—Krause v. In¬ 
surance Co. of North America, 235 
P. 406, 73 Mont. 169. 

Or.—Van Lydegraf v. Tyler, 271 P. 
740, 128 Or. 236—Farmers’ & Fruit- 
Growers’ Bank v. Davis, 184 P. 275, 
93 Or. 655—Tucker v. Nuding, 180 
P. 903, 92 Or. 319. 

Wyo.—Unemployment Compensation 
Commission of Wyoming v. Math¬ 
ews, 111 P.2d 111, 56 Wyo. 479. 

3 C.J. p 1223 note 25. 

Notice read as whole 

Notice of appeal must he read as a 
whole. 

Cal.—Haydel v. Morton, 39 P.2d 454, 3 
C.A.2d 364. 

Superfluous statements 

A statement in a notice of appeal 
from judgment that appeal was also 
taken from all orders and rulings 
made by the court in reference to 
judgment was superfluous. 

Cal.—Colden v. Broadway State Bank, 
53 P.2d 983, 11 C.A.2d 428. 

76.5 Kan.—In re Charles’ Estate, 148 
P.2d 765, 158 Kan. 460, modified on 
other ground 154 P.2d 117, 159 Kan. 
228. 

Informality of language 

Mere informality in the language 
used in an oral notice of appeal or in 
the clerk's abstract thereof should 
not defeat the right of appeal, where 
it appears that the opposite party 
was not prejudiced. 

Wash.—Johnson v. California-Wash- 
ington Timber Co., 292 P. 418, 159 
Wash. 214. 

77. Cal.—-Holden v. California Em¬ 
ployment Stabilization Commission, 
225 P.2d 634, 101 C.A.2d 427. 

HI.—National Bank of Republic of 
Chicago v. Kaspar American State 
Bank, 15 N.E.2d 721, 369 Ill. 34, 116 
A.L.R. 1464. 


Iowa.—Roddy v. Gazette Co., 144 N. 

W. 1009, 163 Iowa 416. 

Minn.—Corpus Juris Secundum quot¬ 
ed in Village of Aurora v. Com¬ 
missioner of Taxation, 14 N.W.2d 
292, 297, 217 Minn. 64. 

Wash.—Coleman v. Wisbey, 225 P.2d 
1067, 37 Wash.2d 737. 

3 C.J. p 1223 note 26. 

78. Fla.—Price v. Horton, 80 So. 305, 
76 Fla. 537. 

Minn.—Corpus Juris Secundum quot¬ 
ed in Village of Aurora v. Commis¬ 
sioner of Taxation, 14 N.W.2d 292, 
297, 217 Minn. 64. 

Nev.—Johns-Manville, Inc., of Cali¬ 
fornia v. Lander County, 234 P. 518, 
48 Nev. 244. 

Or.—Lee v. Gram, 196 P. 373, 105 Or. 
49. 

S.D.—Morrison v. Connery, 223 N.W. 

210, 54 S.D. 329. 

3 C.J. p 1223 note 27. 

79. S.C.—Huyler v. Kohn, 153 S.E. 
460, 156 S.C. 437. 

Tex.—Ortega v. Employers Cas. Co., 
Civ.App., 223 S.W.2d 663. 

79.5 Ohio.—In re Wisner's Guardian¬ 
ship, 72 N.E.2d 751, 148 Ohio St. 
31. 

Whitacre v. Hoffman, App., 79 N. 
E.2d 373. 

80. Cal.—Wall v. Hunter, 199 P. 775, 
186 Cal. 473—Michaelson v. City of 
Sacramento, 159 P. 431, 173 C. 108. 

Eddy v. Hunter, 189 P. 291, 46 C. 
A. 370—Oxford v. Imperial South- 
side Water Co., 166 P. 1023, 34 C. 
A. 1. 

3 C.J. p 1223 note 28. 

“In all probability” 

Verbal statement of counsel that 
“in all probability there will be a no¬ 
tice of appeal given’’ was not a “no¬ 
tice of appeal” within meaning of 
statutes relating to appeals from 
county court to district court. 

Neb.—In re Bednar’s Estate, 37 N.W. 

2d 195,151 Neb. 242. 

80.5 Cal.—Wilbur v. Cull, 274 P.2d 
424, 127 C.A.2d 655. 
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statutory requirement, such expressions, when not 
misleading, are not fatal. 81 

Variance between original notice and copy served . 
Inasmuch as the indorsements and file marks on the 
original notice of appeal filed with the clerk of the 
court are no part of the notice, a failure to include 
them in the copy served on the adverse party does 
not affect its validity. 82 

Consistency between notice and other documents . 
Where appellant filed a proper notice of appeal, 
as required by the new code, but also filed an affi¬ 
davit for appeal, as formerly required, the filing of 
the latter instrument does not invalidate, and re¬ 
quire the dismissal of, the appeal where there is 
no inconsistency between the notice and the affida¬ 
vit. 82 *® 

Type of appeal; appeal on questions of law or 
of law and fact . Under a statute so providing, the 
appellant is required in the notice of appeal to des¬ 
ignate at least tentatively the type of appeal or 
hearing on appeal in the particular case, that is, 
whether the appeal is on questions of law, or on 
questions of law and fact, or on both, as the party 
may deem necessary to protect his interests; 82 - 10 
but the failure so to designate is not jurisdiction¬ 
al, 82 * 15 and, as discussed infra § 593(11), the no¬ 
tice of appeal may be amended. 

Statement of relief sought . Under a rule of court 
to that effect, the notice of appeal should state 
the relief sought, that is, what the appellate court 
is asked to do; 82 * 20 but it has also been held that 


the failure to include a prayer for relief in the no¬ 
tice is merely an error of form and not of sub¬ 
stance, by which the appellate court is not deprived 
of jurisdiction. 82 * 25 

Rights of nonappealing coparties. While the 
rights of appellant will be determined without prej¬ 
udice to a nonappealing coparty who was properly 
served with notice, 82 * 80 it is not necessary, for the 
protection of the nonappealing coparty that there 
be made an order in response to the latter’s motion 
to quash the notice of appeal as to it. 82 * 35 

§ 593(2). - Writing 

Notice of appeal is generally required to be a writ¬ 
ten instrument, and cannot ordinarily be given orally. 

It is generally provided or contemplated by the 
statutes providing for the taking of appeals that 
the notice of appeal must be a written instru¬ 
ment, and cannot be given orally, 83 except, as 
discussed supra § 576, where an appeal is taken in 
open court on rendition of the judgment or order 
appealed from, or as discussed infra § 594(1), in 
cases in which the filing of the notice with the 
clerk of court is sufficient. However, it has been 
held that the notice need not be a separate docu¬ 
ment, so that a notice which is part of the paper 
which directs the clerk to prepare a record may 
be sufficient. 83 * 5 

§ 593(3). - To Whom Addressed 

A notice must be so addressed and framed as to dis¬ 
close unequivocally the party for whom It Is Intended 


Wyo.—Unemployment Compensation 
Commission of "Wyoming v. Math¬ 
ews, 111 P.2d 111, 56 "Wyo. 479. 

81. Cal.—In re Forthmann's Estate, 
5 P.2d 472, 118 C.A. 332—Lierly 
v. McEwen, 254 P. 587, 81 C.A. 676 
—Wright & Hogan v. Heide, 236 P. 
219, 72 C.A. 16—Anderson v. Stand¬ 
ard Lumber Co., 213 P. 65, 60 C.A. 
445. 

3 C.J. p 1223 note 28 [a] <2)-(6). 

82. Nev.—Konig v. Nevada-C&lifor- 
nia-Oregon R., 135 P. 141, 36 Nev. 
181. 

82.5 Mo.—Vance v. Vance, App., 203 
S.W.2d 899. 

82.10 Ohio.—Loos v. Wheeling & L. 
E. Ry. Co., 16 N.E.2d 467, 134 Ohio 
St. 321. 

Dismier v. White, App., 68 N.E.2d 
380—Bowshier v. Williams, App., 
52 N.E.2d 354—Reibold v. Evans, 
29 N.E.2d 869, 65 Ohio App. 123. 
Defeotive notices 

(1) Where action for money only 
was submitted to Jury which re¬ 
turned directed verdict for defend¬ 
ants, and judgment was entered on 


verdict, plaintiffs' notice of appeal 
given as on questions of law and 
fact was erroneous, since appeal could 
properly proceed as on questions of 
law only. 

Ohio.—McGlinchey v. Sawyer, App., 
34 N.E.2d 785. 

(2) In action at law, notice of ap¬ 
peal which designated it as an appeal 
on fact and law was defective, since 
it should have been designated as an 
appeal on questions of law, but the 
defect did not require dismissal of 
appeal, since an “appeal on questions 
of law” is an error proceeding where¬ 
as an “appeal on questions of law 
and fact” is a chancery proceeding. ■ 
Ohio.—Strider v. Whims, App,, 34 N. 
E.2d 445. 

82.15 Ohio.—Loos v. Wheeling & L. 
E. Ry. Co., 16 N.E.2d 467, 134 Ohio 
St. 321. 

82.20 Ill.—People ex rel. Pickerill 
v. New York Cent. R. Cq., 63 N.lfc. 
2d 405, 391 Ill. 377. 

Notice held sufficient 

Notice of appeal by statement that 
appeal was taken to supreme court 
sufficiently showed that action ex¬ 
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pected was reversal of an allegedly 
erroneous ruling. 

Fla.—Seaboard Air Line R. Co. v. 
Holt, 80 So.2d 354. 

82.25 Ill.—National Bank of Repub¬ 
lic of Chicago v. Kaspar American 
State Bank, 15 N.E.2d 721, 369 Ill. 
34, 116 A.L.R. 1464. 

82.30 Ala.—-B. F. Goodrich Co, v. 

Hughes, 194 So. 842, 2$9 Ala, 373. 

82.35 Ala.—B. F. Goodrich Co. v. 

Hughes, supra. 

83. Ark.—Commercial Credit Corp. 
v. Tarver, 278 S.W.2d 822, 224 Ark. 
667, 

Cal.—Hartfleld v. Alderete, 145 P. 146, 
25 C.A. 732. 

Ill.—Greene v. Toman, 48 N.E,2d 760, 
319 Ill.App. 252. 

Ind.—Fieldhouse v, Manrow, 29 N.E. 

2 d 354, 108 Ind.App. 420. 

Mich.—In re Beers, 111 N.W. 915, 148 
Mich. 300. 

Pa.—Duzick v. Ross, Com.PI., 25 
Northumb.Leg.J. 116, 

3 C.J. p 1224 note 31. 

8345 Cal.—In re Roberson's Estate, 
250 P.2d 179, 114 CJUd.267. 
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and who is to be affected by the proceedings; and it 
must generally be addressed to the person or persons 
on whom the law requires it to be served or to their at¬ 
torney. 

It is a well settled rule that a notice on which 
depends the jurisdiction of a court on appeal must 
be so addressed and framed as to disclose unequivo¬ 
cally the party for whom it is intended and who is 
to be affected by the proceeding.83.50 As a rule 
the notice must be addressed to the person or per¬ 
sons on whom the law requires it to be served, or 
to their attorney,** although this is not always 
necessary if not a specific statutory requirement;*8 
and an appeal has been held proper, despite the 
failure of the notice of appeal to be addressed to 
any one, where service of the notice was accepted 
by the attorneys for defendants who appeared in 
the proceedings.* 6 - 5 In any event, the notice 
need only be addressed to the adverse parties.* 5 - 10 

A notice of appeal which, in its body and cap¬ 
tion, shows the person supposed to take notice of 
the entry of the appeal has been held to be suffi- 
cient. 85 - 15 However, under a statute providing 


for taking an appeal by the service of a notice in 
writing on the adverse party, a notice is insuffi¬ 
cient as to a party to whom it is not addressed. 8e 
The notice will not be rendered insufficient by cler¬ 
ical or immaterial errors in this respect, or by 
mere surplusage; 87 and in the absence of any 
showing to the contrary the appellate court will' 
presume that the notice was addressed to, and 
served upon, all the necessary parties in the ac¬ 
tion.** 

Notice need not be addressed to clerk . Where 
notice to the clerk is required only for the pur¬ 
pose of conveying information of the appeal and 
he has no interest in it, the notice need not be 
addressed to him. 89 

§ 593(4). - Court and Term to Which 

Appeal Is Taken 

The rule varies with the various statutes as to- 
whether the notice should state the court or term to 
which the appeal is taken or the notice is returnable, and 1 
the effect of noncompliance with such requirement. 


83.50 Iowa.—In re Lounsberry, 226 
N.W. 140, 208 Iowa 596. 

Or.—McCarthy v. Coos Head Timber 
Co. f 302 P.2d 238. 

84. Idaho.—Walker v. Shell, 282 P. 
947, 48 Idaho 481. 

Iowa.—Snyder v. Incorporated Town 
of Spirit Lake, 254 N.W. 14, 218 
Iowa 774—In re Lounsberry, 226 N. 
W. 140, 208 Iowa 696—Fairchild v. 
Plank, 179 N.W. 64, 189 Iowa 639. 
Or.—Corpus Juris olted In Silbaugh 
v. Guardian Building & Loan Ass'n, 
101 P.2d 420, 164 Or. 286—Corpus 
Juris cited ia Silbaugh v. Guardian 
Building & Loan Ass'n, 97 P.2d 943, 
944, 164 Or. 286, mandate recalled 
and vacated 99 P.2d 1017, 164 Or. 
286. 

Wis.—Youngerman v. Thiede, 78 N. 

W.2d 494, 271 Wte. 867. 

3 C.J. p 1224 notes 32, 83. 

To administratrix 
Notice of appeal which included 
the name of the administratrix in 
the title of the case, but the body of 
which purported to declare appeal 
against all persons named in the title 
except the administratrix, required 
dismissal of appeal where the notice 
was not addressed to the administra¬ 
trix, although actually served on her. 
Iowa—Snyder v. Incorporated Town 
of Spirit Lake, 254 N.W. 14, 218 
Iowa 774. 

To attorney 

(1) Appellees* were not entitled to 
dismissal of appeal, where the only 
complaint, as to the notice of appeal 
was that it was addressed to -appel¬ 
lees’ attorneys* such ^procedures-being. 

4A C.J.S.—22 


in strict conformity with the stat¬ 
utes. 

Iowa—Meyers v. Schmidt, 261 N.W. 
502, 220 Iowa 370. 

(2) A notice of appeal addressed 
to the attorneys of the appellees as 
such is sufficient, where the service 
of the notice is made upon appellee’s 
attorneys as such. 

Iowa.—Stevens v. People’s Sav. Bank, 
171 N.W. 130, 185 Iowa 619. 

Notice addressed to party and served 
on attorney 

That notices of appeal were ad¬ 
dressed to appellee only and served 
on her counsel did not require dis¬ 
missal. 

Iowa.—Anderson v. Dunnegan, 245 N. 
W. 326, 217 Iowa 1210. 

Notice held vague 

Addressing notice of appeal to "de¬ 
fendants who have appeared and to 
their attorneys" is not too vague and 
incomplete to be effective. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 264 P. 127, 81 
Mont. 459. 

Notice to corporation or municipality 
A notice properly addressed to a 
corporation or municipality which is 
a party to be served need not also be 
addressed to the officer thereof who 
accepts service. 

Iowa.—In re Lounsberry, 226 N.W. 
140, 208 Iowa 596—Lundy v. City 
of Ames, 206 N.W. 954, 201 Iowa 
186. 

85. Cal.—In re Copsey’s Guardian¬ 
ship, 60,F.2d 121, 7 C.2d 199. 
,Baikins v. Norrby, 142. P,2d 958, 
I 61 C.A.2d 413. 


Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 264 P. 127, 81 
Mont. 459. 

Or.—Drake Lumber Co. v. Lindquist, 
170 P.2d 712, 179 Or. 402—In re 
Dixon’s Estate, 241 P. 333, 116 Or. 
411. 

85.5 Or.—Drake Lumber Co. v. Lind¬ 
quist, 170 P.2d 712, 179 Or. 402. 

85.10 Or.—French v. Christner, 135- 
P.2d 464, 173 Or. 158. 

85.15 Fla.—Seaboard Air Line R. Co. 
v. Holt, 80 So.2d 354. 

86. Idaho.—Mahaffey v. Pattee, 266- 
P. 430, 46 Idaho 16—Williams v. 
Sherman, 199 P. 646, 34 Idaho 63— 
Glenn v. Aultman & Taylor Ma¬ 
chinery Co., 167 P. 1163, 30 Idaho- 
727. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 264 P. 127, 81 
Mont. 459. 

3 C.J. p 1224 note 34. 

Party in representative capacity 
A notice directed to a party in his 

Individual capacity is insufficient no¬ 
tice to him in his representative ca¬ 
pacity. 

Ind.—Cline v. McWhorter, 194 N.E. 
775, 101 Ind.App. 178—Rooker v. 
John Hancock Mut. Life Ins. Co., 
184 N.E. 306, 98 Ind.App. 478. 

87. Cal.—In re Nelson, 60 P. 772, 128 
C. 242. 

88. S.D.—Sutton v. Consolidated 
Apex Min. Co., 82 N.W. 188, 12 S.D. 
576. 

89. Iowa.—In re Lounsberry, 226 N 
W. 140, 208 Iowa 596. 

3 C.J. p 1224 note 32 [a]. 


33? 



4A C.J.S, 


§§ 593(4)-593(5) APPEAL & ERROR 

While under some statutes or rules governing 
appeals, the notice is not required to make a spe- n 
cific designation of the court or session of court a 
to which the appeal is taken, 89 - 50 under other stat- c 
utes, so providing, the notice of appeal must state 
the court or term to which the appeal is taken or ^ 
the notice is returnable, 90 although in some juris¬ 
dictions such defects are not necessarily fatal if 
the statute is in other respects substantially com¬ 
plied with and appellee is not prejudiced or mis- ® 
led. 91 n 

When there is but one court to which an appeal 
can be taken, and the law fixes the term at which c 
a cause shall stand for hearing in the appellate 
court, the omission to state the court 92 or the 
term 93 is not grounds for dismissal. a 

Even when, on account of the complexity of the a 
appellate court procedure, designation of the appel- 1 
late tribunal would be proper, its omission is but a 
an irregularity, to be disregarded if respondent j 

has not been misled. 94 t 


Impossible date . Where the notice of appeal is 
made returnable on an impossible date, such as 
a past date, the appellate court acquires no juris¬ 
diction. 94 - 5 

§ 593(5). - Decisions, Judgments, or Or¬ 

ders Included 

Subject to some exceptions, the notice of appeal 
should include merely the Judgment or order appealed 
from, the inclusion of two separate and distinct Judg¬ 
ments or orders in one notice being ground for dismissal. 

Subject to the exceptions that follow, it is gen¬ 
erally held, on the ground that a notice of appeal 
should merely include the judgment or order ap¬ 
pealed from, that the inclusion of two separate 
and distinct judgments or orders in one notice of 
appeal is ground for dismissal, 95 except when al¬ 
lowed by statute, as in the case of the review of 
an intermediate order on an appeal from a final 
judgment. 96 However, there is also authority that 
two appeals in the same case or proceedings may 


89.50 Cal—Sipe v. McKenna, 200 P. 

2d 61, 88 C.A.2d 1001. 

N.Y.—People v. Schoff, 42 N.Y.S.2d 
216, 266 App.Div. 158. 

Ohio.—In re Wisner’s Guardianship, 
72 N.E.2d 751, 148 Ohio St. 31, ap¬ 
peal dismissed Wisner v. Kamin¬ 
ski, 69 S.Ct. 239, 335 U.S. 875, 93 L. 
Ed. 418, rehearing: denied 69 S.Ct. 
406, 335 U.S. 905, 93 L.Ed. 439. 

Vt.—Roddy v. Fitzgerald’s Estate, 35 
A.2d 668, 113 Vt. 472. 

90. Or.—In re Dixon's Estate, 241 P. 
333, 116 Or. 411—Crowther v. Jones, 
236 P. 267, 114 Or. 543. 

Wis.—Kitchenmaster v. Mutual Auto. 
Ins. Co. of Town of Herman, 21 N. 
W.2d 727, 248 Wis. 335. 

3 C.J. p 1224 note 38. 

Examination of undertaking' to sup¬ 
ply defect 

Where the notice of appeal does not 
sufficiently designate the court to 
which the appeal is taken, the under¬ 
taking may be examined together 
therewith to supply the defect. 

Or.—Smith v. Dwight, 148 P. 477, 80 
Or. 1—Holton v. Holton, 129 P. 532, 
64 Or. 290. 

Hotice sufficient 

Notice of appeal entitled in the 
proper court, stating the parties, the 
date of judgment, and that the ap¬ 
peal was taken to the “Supreme Court 
of this state,” sufficiently stated the 
court appealed to. 

Or.—Student v. Goldapp, 259 P. 207, 
124 Or. 102. 

91. Ill.—People ex rel. Pickerill v. 
New York Cent. R. Co., 63 N.E.2d 
405, 391 Ill. 377. 

In re Pribyl's Estate, 195 Ill.App. 
314. 


Okl.—In re Cary's Estate, 58 P.2d 533, 
177 Okl. 259. 

3 C.J. p 1224 note 39. 

92. Cal.—Rabe v. Lloyd, 201 P. 598, 
187 C. 282. 

Hersh v. Garau, 293 P. 860, 110 C. 
A. 198. 

Kan.—Corpus Juris Secundum quoted 

in Russell v. State Highway Com¬ 
mission, 73 P.2d 29, 31, 146 Kan. 
634, opinion supplemented 77 P.2d 
199, 147 Kan. 297. 

3 C.J. p 1224 note 40. 

Venue improperly designated 
A notice of appeal was not void 
and insufficient to confer potential 
jurisdiction on proper court of civil 
appeals because it designated anoth¬ 
er such court as depository of ap¬ 
peal. 

Tex.—Border State Life Ins. Co. v. 
Noble, Civ.App., 129 S.W.2d 321. 

93. Iowa.—Hoff v. Shockley, 98 N.W. 
573, 122 Iowa 720, 101 Am.S.R. 289, 
64 L.R.A. 538—Geyer v. Douglass, 
52 N.W. Ill, 85 Iowa 93. 

Kan.—Corpus Juris Secundum quoted 
in Russell v. State Highway Com¬ 
mission, 73 P.2d 29, 31, 146 Kan. 
634, opinion supplemented 77 P.2d 
199, 147 Kan. 297. 

3 C.J. p 1224 note 41. 

94. Kan.—Corpus Juris Secundum 
quoted in Russell v. State Highway 
Commission, 73 P.2d 29, 31, 146 
Kan. 634, opinion supplemented 77 
P.2d 199, 147 Kan. 297. 

N.Y.—Silsbee v. Gillespie, 9 Abb.Pr. 
N.S. 139. 

94.5 Fla.—Security-Peoples Trust 

Co. v. Miller, 182 So. 834, 133 Fla. 
623. 


95. S.D.—Fenton v. Vanbergen, 271 
N.W. 419, 65 S.D. 92—Grieves v. 
Danaher, 243 N.W. 916, 60 S.D. 120 
—Morrison v. Connery, 223 N.W. 
210, 54 S.D. 329. 

3 C.J. p 1224 note 43. 

Granting injunction and overruling 
demurrer 

Appeal by single notice from or¬ 
ders granting temporary injunction 
and overruling a demurrer to the 
complaint is duplicitous and notice 
is ineffectual. 

S.D.—Grieves v. Danaher, 243 N.W, 
916, 60 S.D. 120. 

Striking one order 
The supreme court cannot render 
an appeal by single notice from or¬ 
ders granting a temporary injunc¬ 
tion and overruling a demurrer to 
the complaint effectual as to either 
order by striking all reference to the 
other order from notioe. 

S.D.—Grieves v. Danaher, supra. 
Proceedings and orders affecting 
Judgment 

A notice of appeal from a single 
judgment, reciting the several pro¬ 
ceedings, rulings, and orders affect¬ 
ing the judgment, is improper but not 
fatal, such being mere surplusage. 
S.D.—Morrison v. Connery, 223 N.W. 
210, 54 S.D. 329. 

96. Ill.—Phillips v, O’Connell, 61 N. 
E.2d 59, 326 IlLApp. 15. 

S.D.—Morrison v. Connery, 223 N.W. 

210, 54 S.D. 329. 

3 C.J. p 1224 note 44. 

Order denying new trial 

An appeal from an order denying a 
new trial may accompany an appeal 
from judgment. 

S.D.—Morrison v. Connery, supra. 
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be included in a single notice. 97 Moreover, the rule 
against the inclusion of separate judgments or or¬ 
ders in one notice does not apply to an appeal from 
a judgment and from an order subsequent to the 
judgment denying or granting a new trial. 97 * 5 
Furthermore, if an order sought to be appealed 
from presents to the appellate court a question for 
review which is otherwise reviewable, the portion 
of the notice purporting to appeal therefrom will 
be treated as surplusage and the appeal is suffi¬ 
cient as to the other order or judgment. 97 * 10 

One notice of appeal may be sufficient in a sin¬ 
gle action, even though there is a separate judgment 
in favor of each defendant, since, so far as appel¬ 
lant is concerned, there is only one judgment, al¬ 
though it may consist of separate parts; 98 and but 
one notice is necessary where several suits have 
been consolidated, although several judgments were 
entered under separate titles, 99 unless the consolida¬ 
tion was merely for the purpose of trial and the 


actions remain separate and distinct. 1 

The fact that the notice of appeal also includes 
an appeal from a nonappealable judgment or order 
will not defeat the appeal as to the appealable 
judgment or order; 2 and in some states, where 
there are several appeals in a case, the different 
notices may be contained in one instrument, if the 
several appeals are distinctly designated. 3 

Appeal from whole judgment or part thereof . 
Under some statutes the notice is required to state 
whether the appeal is from the whole judgment or 
order or a part thereof, and if from a part only to 
specify the part appealed from, but it is not neces¬ 
sary that such statement be made in express terms, 
and defects therein are not necessarily fatal to the 
appeal; 4 but where the notice of appeal is, in 
terms, from the whole judgment, the appellate court 
is invested with jurisdiction to review any and all 
features of the judgment that might affect appel¬ 
lants. 4 - 5 


97. Minn.—In re Pearson’s Estate, 
192 N.W. 937, 155 Minn. 122. 

97.5 S.D.—Fenton v. Vanbergen, 271 
N.W. 419, 65 S.D. 92. 

97.10 S.D.—Fenton v. Vanbergen, 
supra. 

Reference to motion to vacate judg¬ 
ment held surplusage 

Plaintiff’s notice of appeal from 
judgment for defendant was held not 
fatally duplicitous for its inclusion 
of reference to an order denying 
plaintiff's motion to vacate the judg¬ 
ment, where such motion involved no 
questions other than those presented 
by the appeal from the judgment it¬ 
self and therefore reference to such 
motion constituted surplusage. 

S.D.—Fenton v. Vanbergen, supra. 

98. Cal.—Boynton v. McKales, 294 P. 
2d 733, 139 C.A.2d 777. 

Wash.—State v. Fassett, 125 P. 963, 
69 Wash. 555—Clark v. Eltinge, 69 
P. 736, 29 Wash. 215. 

99. Or.—First Nat. Bank v. White 
Pine Lumber Co., 181 P. 990, 94 Or. 
318. 

Wash.—Sargent v. Selvar, 280 P.2d 
683, 46 Wash.2d 271—Johnson v. 
California-Washington Timber Co., 
292 P. 418, 159 Wash. 214. 

3 C.J. p 1225 note 46. 

1. Wis.—Fox v. Koehnig, 209 N.W. 

708, 190 Wis. 528, 49 A.L.R. 903. 

3 C.J. p 1225 note 47. 

Actions held not consolidated 

Where two separate and distinct 
actions were brought by different 
plaintiffs against same defendants, 
and actions, for convenience of par¬ 
ties, were united for purposes of trial 
only and were preserved as separate 
actions throughout all proceedings, 
by entry of separate Verdicts, judg¬ 


ments, and orders, actions would not 
be treated as consolidated so as to 
permit them to be brought up for ap¬ 
pellate review by one notice of ap¬ 
peal. 

N.D.—Ed. Phillips & Sons Co. v. 
Erickson, 55 N.W.2d 575, 79 N.D. 
286. 

2 . Mmn.—Sundberg v. Goar, 99 N.W. 
638, 92 Minn. 143. 

Mont.—Burgess v. Lasby, 24 P.2d 
147, 94 Mont. 534. 

Or.—Ekerson v. Ekerson, 245 P. 1086, 
121 Or. 402. 

S.D.—Grieves v. Danaher, 243 N.W. 
916, 60 S.D. 120—Onties v. Thom¬ 
as, 184 N.W. 795, 44 S.D. 542. 

3 C.J. p 1225 note 48. 

Irregular 

Notice of appeal from a nonappeal¬ 
able order is irregular. 

N.Y.—Morgan v. Sanborn, 122 N.E. 

696, 225 N.Y. 454. 

Review of nonappealable orders 
Nonappealable orders are review- 
able on appeal from judgment or or¬ 
der denying or granting new trial, 
without being specified in the notice 
of appeal. 

Idaho.—Aumock v. Kilborn, 16 P.2d 
975, 52 Idaho 438. 

3 . Mont.—MacG-inniss v. Boston, etc., 
Cons. Copper, etc., Min. Co., 75 P. 
89, 29 Mont. 428. 

3 C.J. p 1225 note 49. 

4. Cal.—Harrelson v. Miller & Lux, 
188 P. 800, 182 C. 408. 

Ill.—Coultis v. Illinois Terminal Co., 
3 N.E.2d 166, 285 Ill.App. 600. 
Mont.—State ex rel. Mueller v. Todd, 
158 P.2d 299. 

N.D.—Wasson v. Brotherhood of 
Railroad Trainmen, 257 N.W. 635, 
| 65 N.D. 246, followed in Huffman 
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v. Brotherhood of Railroad Train¬ 
men, 257 N.W. 639, 65 N.D. 256. 
Ohio.—Jackson v. Jackson, App., 42 
N.E.2d 932, 69 Ohio App. 55. 

Or.—Adams v. Kennard, 227 P. 738, 
122 Or. 84. 

Utah.—Forrester v. Cook, 292 P. 206, 
77 Utah 137. 

3 C.J. p 1227 note 58. 

Appeal from judgment for costs 
Where appellee admits that judg¬ 
ment for costs is fairly within plain¬ 
tiff’s notice of appeal, and the notice 
is ambiguous in that respect, the 
court, on appeal, will consider the 
appeal as one from judgment for 
costs. 

Cal.—City of Napa v. Maxwell, 171 
P. 837, 36 C.A. 103. 

Giving date of modification of judg¬ 
ment 

Notice of appeal, reciting an ap¬ 
peal from the whole and every part 
of the judgment, although describing 
the judgment as being of the date of 
the order modifying the judgment, 
shows an intent to appeal from the 
entire judgment. 

Utah.—Forrester v. Cook, 292 P. 206, 
77 Utah 137. 

4.5 Cal.—Feldmeier v. Mortgage Se¬ 
curities of Santa Barbara, 93 P.2d 
593, 34 C.A.2d 201. 

Ill.—Woods v. Village of La Grange 
Park, 19 N.E.2d 396, 298 Ill.App. 
595. 

Wis.—Jones v. Pittsburgh Plate Glass 
Co., 17 N.W.2d 562, 246 Wis. 462.- 

Appeal held from whole judgment 

Notice of appeal filed on behalf 6f 
a minor plaintiff was sufficient to in¬ 
dicate that appeal was from whole 
judgment, including portion denying 
plaintiff damages for death of her 
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§ 593(6) APPEAL & ERROR 

§ 593(6). - Description of Judgment or 

Order 

It Is the rule, even In a common-law action, In 
which the final judgment is the only appealable order, 
that the notice of appeal must sufficiently describe or 
specify the Judgment or order appealed from; but the 
requirement must be liberally construed, and mere cleri¬ 
cal errors or immaterial mistakes will not be fatal. 

It is the rule, even in a common-law action, in 
which the final judgment is the only appealable 
order, 4 * 50 that the notice of appeal must always 
sufficiently describe or specify the judgment or or¬ 
der appealed from, so as to leave no doubt as to its 
identity. 5 A notice of appeal from one decision is 


insufficient to support an appeal from another de¬ 
cision ; 5 * 5 and the appellate court cannot go beyond 
the notice of appeal as given and filed. 5 * 10 

On the other hand, the statute providing that the 
notice of appeal shall designate the order, judgment, 
or decree appealed from is a remedial statute and 
should be liberally construed. 5 * 15 Thus, it is suffi¬ 
cient if, although defective, the notice adequately 
describes or identifies the judgment or order, and 
appellee is not misled, in which case the court will 
disregard mere clerical errors, surplusage, and other 
mistakes. 6 So also, a notice of appeal which can 
reasonably be construed as an attempt in good faith 


mother, where notice stated that ap¬ 
peal was from the judgment in plain¬ 
tiff's favor and in favor of a named 
defendant and against two named 
defendants, and where no prejudice 
to adverse parties was claimed. 

Cal.—Chinnis v. Pomona Pump Co., 
98 P.2d 560, 36 C.A.2d 633. 

-4.50 Fla.—Seaboard Air Line It. Co. 
v. Holt, 80 So.2d 354. 

.5. Cal.—Newell v. Newell, App., 289 
P.2d 22—Robins v. Weis, 217 P.2d 
156, 97 C.A.2d 144—Wallace v. Car¬ 
lin, 267 P. 596, 92 C.A. 31. 

Del.—Trowell v. Diamond Supply Co., 
91 A.2d 797, 8 Terry 422. 

Fla.—Seaboard Air Line R. Co. v. 
Holt, Fla., 80 So.2d 354—In re Lof¬ 
ton’s Estate, 12 So.2d 587, 152 
Fla. 626—Nelson Properties v. Den¬ 
ham, 179 So. 406, 131 Fla. 138— 
Rabinowitz v. Houk, 129 So. 501, 
100 Fla. 44. 

Ill.—Kolacz v. Chicago Surface Lines, 
71 N.E.2d 188, 330 Ill.App. 429. 

Ind.—Fieldhouse v. Manrow, 29 N.E. 

2d 354, 108 Ind.App. 420. 

Jowa.—Cheyney v. Board of Sup'rs 
of Mills County, 222 N.W. 899. 
Minn.—Samels v. Samels, 218 N.W. 
646, 174 Minn. 133. 

Mo.—Weller v. Hayes Truck Lines, 
App., 192 S.W.2d 677, appeal trans¬ 
ferred, see, 197 S.W.2d 657, 355 Mo, 
695—Hughes v. Harbour, App., 29 
S.W.2d 227. 

*Ohio.—Wagner v. Baltimore & O. R. 
Co., App., 60 N.E. 2d 518—Fifty 
West Broad v. Poulson, App., 57 
N.E.2d 685—Loftus v. Palmer, App., 
46 N.E.2d 312—Strider v. Whims, 
App.; 34 N.E.2d 445. 

-Or.—Neal v. Haight, 206 P.2d 1197, 
187 Or. 13—Crowther v. Jones, 236 
P. 267, 114 Or. 643—Rohrbacher v. 
Strain, 176 P. 990, 95 Or. 1—Lech¬ 
er v. City of St. Johns, 146 P. 87, 
74 Or. 558. 

"'•ex.—Russell v. Koennecke, Civ.App., 
190 S.W. 253. 

Utah.—Sierra Nevada Mill Co. v. 
Keith O'Brien Co., 156 P. 943, 48 
Utah 12. 

^Wash.—Sargent v. Selvar, 280 P.2d 
,683. 46 Wash.2d 271—Strickland v. 


Rainier Golf & Country Club, 287 
P. 900, 156 Wash. 640, reversing 
281 P. 491, 154 Wash. 206—Carlson 
v. Vashon Nav. Co., 172 P. 860, 102 
Wash. 75. 

Wis.—Kitchenmaster v. Mutual Auto. 
Ins. Co. of Town of Herman, 21 N. 
W.2d 727, 248 Wis. 335. 

3 C.J. p 1225 note 51. 

Notices held insufficient 

(1) Notice of appeal, which failed 
to specify nature of order, judgment, 
or decree sought to be reviewed, date 
of rendition thereof, or book in which 
it was recorded, did not conform sub¬ 
stantially to requirements of form 
of notice prescribed by supreme 
court, as required to give such court 
jurisdiction of subject matter of, and 
parties to appeal. 

Fla.—Brown v. Louisville Fire & Ma¬ 
rine Ins. Co., 47 So.2d 862. 

(2) Notice of appeal from "certain 
order made July 25, 1935, and re¬ 
corded in Chancery Order Book" on 
that day was held insufficient to give 
notice of appeal from any particular 
order, where two orders were made 
and entered on July 25, 1935. 

Fla.—Dixon v. Gregg, 168 So. 2, 124 
Fla. 177. 

Notice should he self-sufficient 

An inspection of a notice of appeal 
ought to enable the supreme court 
by fair construction or reasonable 
Intendment, and without resort to any 
other evidence than that which the 
transcript on appeal affords, to de¬ 
termine that the appeal is taken 
from a decree or judgment In a par¬ 
ticular case. 

Or.—Lee v. Gram, 196 P. 373, 105 Or. 
49. 

Judgment Sufficiently identified 

Cal.—Sharick v. Galloway, 55 P.2d 
1196, 12 C.A2d 733. 

D.C.—Fowler v. Zimmerman, 42 App. 
D.C. 70. 

N.T.—Morgan v. Sanborn, 122 N.E. 
696* 225 N,Y. *54. 

Or.—Richter v. Richter, 223 P. 543, 
117 Or. 621. 

5.5 Gal*—Schmidt v, Townsend, 229 
P.2d 488, 103 C.A.2d 185. 
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[ Ill.—Gearty v. L. Fish Furniture Co., 
7 N.E.2d 493, 289 Ill.App. 538. 
Appeal from oral decision 
Written notice of appeal which was 
served prior to entry of formal judg¬ 
ment, and which notice specifically 
appealed from the oral decision of 
the trial court, was not sufficient to 
support an appeal from the judgment 
subsequently signed and filed. 

Wash.—Grein v. La Pomma, 286 P.2d 
97, 47 Wash.2d 40. 

Notices held Insufficient to sustain 
appeals 

(1) Notice of appeal from order 
entered on the "23 rd day of June, 
1954, and from the whole thereof," 
was insufficient to take an appeal 
from, or bring up for reviow any al¬ 
leged error in, restraining order en¬ 
tered on June 22, 1954, and filed on 
June 23 rd. 

Cal.—Newell v. Newell, App., 289 P. 
2d 22. 

(2) Where order was superseded 
by another order on reargument, and 
appellate court gave leave to appeal 
from latter order but plaintiff’s at¬ 
torney, deeming decision "inadvert¬ 
ent," served notice of appeal from 
first order, appeal would be dismiss¬ 
ed. 

N.Y.—Sodickson v. Wolfaon, 75 N.Y. 
S.2d 109. 

5.10 Wash.—Grein v. La Pomma, 286 
P.2d 97, 47 Wash.Sd 40. 

5.15 Cal.—Adams v. Talbott, 126 P. 
2d 347, 20 C.2d 415. 

Seven Up Bottling Co. of Los 
Angeles v. Grocery Drivers Local 
Union No. 848, 218 P.2d 41, 97 C. 
A.2d 623. 

Ohio.—Couk v. Ocean Accident & 
Guarantee Corp., 83 N.E.2d 9, 138 
Ohio St. 110. 

5. Ala—City Holding Co. ▼. Hosch, 
124 So. 291, 220 Ala 118. 

Cal.—Title Guarantee & Trust Co. v. 
Lester, 14 P.2d 297, 216 C. 872 
—In re Smead's Estate, 10 P.2d 
462, 215 C. 439—Hoogbruin v. At¬ 
chison, T. & S. F. R. Co., 2 P.2d 
992, 213 C. 582—Oberkotter v. 

Woolman, 202 P. 659, 187 a 500— 
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Harrelson v. Miller & Lux, 188 P. 
800, 182 C. 408—In re Stone's Es¬ 
tate, 161 P. 258, 173 C. 675. 

Collins v. City & County of San 
Francisco, 247 P.2d 362, 112 C.A.2d 
719—Nelson v. Angel, 210 P.2d 256, 
•84 C.A.2d 136—Poggetto v. Bowen, 
■63 P.2d 857, 18 C.A.2d 173—Haydel 
•v. Morton, 39 P.2d 454, 3 C.A.2d 
364—Gullick v. Interstate Drilling 
'Co., 295 P. 549, 111 C.A. 263—Wal¬ 
lace v. Carlin, 267 P. 596, 92 C.A. 
31—Dimity v. Dixon, 241 P. 905, 74 
•C.A. 714—Patterson v. Patterson, 
190 P. 483, 47 C.A. 362—Off v. 
Crump. 180 P. 360, 40 C.A. 173. 
Conn.—Markiavicus v. L. E. Bunnell 
Transp. Co., 175 A, 914, 119 Conn. 
310. 

Fla.—Price v. Horton, 80 So. 305, 76 
Fla. 537. 

•Ga.—Jenkins v. Dunlop Tire & Rub¬ 
ber Corp., 30 S.E.2d 498, 71 Ga. 
App. 255. 

Idaho.—Corpus Juris Secundum cited 
in Turner v. Purdum, 289 P.2d 608, 
611, 77 Idaho 130—Corpus Juris 
Secundum cited in Clark v. Tarr, 
.283 P.2d 942, 945, 76 Idaho 383— 
Bedke v. Bedke, 65 P.2d 1029, 57 
Idaho 443—Fond v. McCreery, 39 
P.2d 766, 55 Idaho 144—Swinehart 
v. Turner, 211 P. 558, 36 Idaho 450 
—Robinson v. St. Maries Lumber 
Co., 186 P. 923, 32 Idaho 651. 

Ill.—People ex rel. Pickerill v. New 
York Cent. R. Co., 63 N.E.2d 405, 
391 Ill. 377. 

Luner v. Gelles, 42 N.E.2d 313, 
314 Ill.App. 659. 

Ind.—Rusk v. Kokomo Steel & Wire 
Co., 121 N.E. 87, 68 Ind.App. 627. 
Iowa.—Sullivan v. Harris, 276 N.W. 
88, 224 Iowa 345—Trainer v. Kos¬ 
suth County, 201 N.W. 66, 199 Iowa 
55—Franke v. Kelsheimer, 163 N. 
W. 239, 180 Iowa 251. 

Kan.—In re Charles* Estate, 148 P. 
2d 765, 158 Kan, 460, modified on 
.other grounds 154 P.2d 117, 159 
Kan. 228. 

Ky.—Bumpus v. Drinkard’s Adm’x, 
279 S.W.2d 4. 

Mo.—McIntosh v. Wiggins, 204 S.W. 
2d 770, 356 Mo. 926. 

Vittert v. Melton, App. f 78 S.W. 
2d 467. 

Mont.—Burgess v. Lasby, 24 P.2d 
147, 94 Mont. 584—Krause v. In¬ 
surance Co. of North America, 235 
P. 406, 73 Mont. 169—Lewis v. 

' Laxnbros, 211 P. 212, 65 Mont. 366. 
Nev.—Johns-Manville, Inc., of Cali- 
•' fornia v. Lander County, 234 P. 
518, 48 tteV. 244. 

N.Y.—Becker v. Wells, 78 N.E.2d 609, 

, 297 N.Y, 275—In re Westberg’s Es¬ 
tate, 18 N.E.2d 291, 279 N.Y. 316, 
reargument denied 2J N.E.2d 444, 
283 N.Y. 589—Rosenberg v. Union 
Trust Co, of Rochester, 181 N.E. 

‘ «, 258 &.T. iis: , , , , 


Gigliotti v. O’Connell, 126 N.Y.S. 
2d 227, 282 App.Div. 1089, appeal 
dismissed 120 N.E.2d 864, 307 N.Y. 
700. 

N.C.—Bank of Pinehurst v. Derby, 2 
S.E.2d 875, 215 N.C. 669. 

Ohio.—’Corpus Juris Secundum cited 
in Moore v. Foreacher, 105 N.E.2d 
80, 82, 91 Ohio App. 28, affirmed 102 
N.E.2d 8, 156 Ohio St. 255—Caswell 
v. Lermann, 88 N.E.2d 405, 85 Ohio 
App. 200—State ex rel. England v. 
Trustees of Franklin Tp., 74 N.E. 
2d 402, 79 Ohio App. 476—Strider 
v. Whims, App., 34 N.E.2d 445. 

Or.—Topolos v. Skotheim, 250 P. 235, 
126 Or. 683—Student v. Goldapp, 
259 P. 207, 124 Or. 102—In re 
Prince's Estate, 221 P. 554, 118 Or. 
210—Richter v. Richter, 223 P. 543, 
117 Or. 621—McFarland v. Huen- 
ers, 190 P. 584, 96 Or. 579—Dolph 
v. Speckart, 179 P. 657, 94 Or. 550 
—Farmers’ & Fruit-Growers’ Bank 
v. Davis, 184 P. 275, 93 Or. 655— 
Robinson v. Phegley, 177 P. 942, 
93 Or. 299—Tucker v. Nuding, 180 
P. 903, 92 Or. 319—Meridianal Co. 
v. Bourne, 160 P. 1151, 87 Or. 324. 
S.C.—Davis v. Strauss, 174 S.E. 908, 
173 S.C. 99—Sherbert v. School 
Dist. No. 85, Spartanburg County, 
168 S.E. 391, 169 S.C. 191. 

S.D.—Morrison v. Connery, 223 N.W. 
210, 54 S.D. 329. 

Tex.—Lipscomb v. McCart, Civ.App., 
295 S.W. 245. 

Utah.—Salt Lake City v. Anderson, 
148 P.2d 346, 106 Utah 350—Salina 
Canyon Coal Co. v. Klemm, 290 P. 
161, 76 Utah 372--Candland v. Mel- 
len, 151 P. 341, 46 Utah 519. 

Wash.—Sargent v. Selvar, 280 P.2d 
683, 46 Wash.2d 271—Coleman v. 
Wisbey, 225 P.2d 1067, 37 Wash.2d 
737—Northern Life Ins. Co. v. 
Walker, 212 P. 277, 123 Wash. 203 
—Rupe v. Kemp, 169 P. 855, 99 
Wash. 371. 

3 C.J. p 1226 note 57. 

Importance of issues 

Although appellant's notice of ap¬ 
peal was only from order denying his 
motion to vacate a judgment entered 
more than ninety days prior thereto 
dismissing his appeal, where the mo¬ 
tion to vacate raised constitutionali¬ 
ty of the amendment to the Farm 
Drainage Act and challenged juris¬ 
diction of the subject matter of both 
the circuit court and the county 
court, supreme court would treat the 
notice of appeal as sufficient. 

Ill.—Commissioners of Drainage 

Dist. No. 5 v. Arnold, 50 N.E.2d 
825, 383 Ill. 498. 

Notices, held sufficient 

(1) Where notice of appeal stated 
that appeal was from judgment, the 
fact that notice also included order 
overruling motion for new trial and 
gave date of the order rather than 
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date of the judgment did not make 
the notice of appeal fatally defective. 
Ky.—Armstrong v. McGuire, 283 S. 
W.2d 366. 

(2) If notice of appeal gives to ad¬ 
verse party and reviewing court in¬ 
formation by use of which order or 
judgment intended to be appealed 
can be discovered in record with 
reasonable degree of certainty, pur¬ 
pose of notice is accomplished and 
it is sufficient to withstand a motion 
to dismiss predicated on failure 
strictly to comply with prescribed 
form. 

Fla.—Seaboard Air Line R. Co. v. 
Holt, 80 So.2d 354. 

(3) Where plaintiff’s notice of ap¬ 
peal specified that appeal was from 
order of court sustaining defendant’s 
demurrer to plaintiff’s fourth amend¬ 
ed complaint without leave to amend, 
rather than from judgment of dis¬ 
missal which followed such order, 
but plaintiff’s notice to clerk on ap¬ 
peal correctly referred to plaintiff's 
appeal from the judgment on the or¬ 
der sustaining defendant's demur¬ 
rer, the appeal would be considered. 
Cal.—Crane v. Livingston, 220 P.2d 

744, 98 C.A.2d 699. 

(4) Other instances. 

Cal.—Girard v. Monrovia City School 
Dist., 264 P.2d 115, 121 CA.2d 737 
—Holden v. California Employ¬ 
ment Stabilization Commission, 
225 F.2d 634, 101 C.A.2d 427—Sev¬ 
en Up Bottling Co. of Los Angeles 
v. Grocery Drivers Local Union 
No. 848, 218 P.2d 41, 97 C.A.2d 623. 
Ill.—Holmes v. Holmes, 86 N.E.2d 
276, 337 Ill.App. 648. 

Ohio.—Williams v. Martin, App., 81 
N.E.2d 806, 82 Ohio App. 395. 

Wash.—Wagner v. Puget Sound 
Power & Light Co., 248 P.2d 1084, 
41 Wash.2d 306. 

Two judgments of separate dates 
In action for injuries sustained by 
passenger in automobile which ran 
into potato digger being towed by 
tractor, against operators of both ve¬ 
hicles, where judgment dismissing 
automobile operator was granted at 
close of plaintiff's evidence, and 
judgment in favor of other defend¬ 
ant was entered on jury verdict, no¬ 
tice of appeal, addressed to each de¬ 
fendant and their attorneys, which 
stated that plaintiff appealed from 
judgment rendered on certain date 
in favor of defendants, was sufficient, 
although there were separate judg¬ 
ments rendered for each defendant, 
in view of absence of prejudice re¬ 
sulting from irregularity. 

Idaho.—Turner v. Purdum, 289 P.2d 
608, 77 Idaho 130. 

Ambiguous notice 

Notice of appeal, reciting that the 
appeal is taken “from an order and 
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unappealable order is designated therein. 6 - 5 A 
notice of appeal from a judgment overruling a 
motion for a new trial has been held to be sufficient 
to bring up for review the judgment which became 
final on the overruling of the motion for new 
trial. 6 - 10 It has been held that in construing a no¬ 
tice of appeal with respect to the description of the 
ruling or decision appealed from, the words “judg¬ 
ment” and “order” are interchangeable so that a 


misdescription of a judgment as an order, or vice 
versa, will not invalidate the notice. 6 - 15 

Particular matters to be stated. As a rule a notice 
of appeal which fails to show the date of the rendi¬ 
tion or entry of the judgment, order, or decree ap¬ 
pealed from, or which gives an erroneous date, is 
insufficient, 7 unless the judgment, order, or decree 
is otherwise clearly identified. 8 The notice should! 


judgment entered herein . . . de¬ 
nying the motion for a new trial and 
entering judgment against defend¬ 
ant,” is uncertain and ambiguous; 
but, since it is open to a construc¬ 
tion covering judgment as well as 
order denying new trial, which is not 
an appealable order under the stat¬ 
ute, the appeal will be considered 
as properly noticed, respondent not 
appearing to have been misled or 
prejudiced. 

Cal.—Off v. Crump, 180 P. 360, 40 

C.A. 173. 

Immaterial error in statement of 
amount 

Where a notice of appeal states 
that the judgment was for one hun¬ 
dred and twenty-eight dollars, when 
it was for one hundred and twenty- 
eight dollars and fifty cents, the in¬ 
accuracy could not have misled re¬ 
spondent, particularly where his ap¬ 
pearances thereafter in the circuit 
court indicated that he was not un¬ 
certain as to the judgment appealed 
from. 

Or.—Dolph v. Speckart, 179 P. 657, 

94 Or. 550. 

Page at which judgment is recorded 

Appeal will not be dismissed mere¬ 
ly because notice of appeal inadvert¬ 
ently misstated the page in the book 
of judgments at which the judgment 
appealed from was recorded where 
respondent was not misled. 

Cal.—Ellenberger v, Warren, 204 P. 

2d 115, 90 C.A.2d 785—Haydel v. 

Morton, 39 P.2d 454, 3 C.A.2d 364. 

Changing title of case 

(1) A statute, providing that the 
title of the case shall not be changed 
in any of its stages of transit from 
one court to another, is directory, 
and noncompliance therewith is not 
fatal to the jurisdiction of the ap¬ 
pellate court. 

Iowa.—Trainer v. Kossuth County, 

201 N.W. 66, 199 Iowa 55. 

(2) Where, in notice of appeal 
from a judgment for plaintiff and an 
order overruling motion for new 
trial, the designation of plaintiff and 
defendant was interchanged, which 
did not prejudice nor mislead plain¬ 
tiff, and to refuse to determine the 
case or merits would be giving a 
technical objection an effect beyond 
reasonable grounds, the motion to 
dismiss was without merit 


Mont.—Lewis v. Lambros, 211 P. 

212, 65 Mont. 366. 

Notice read with undertaking 

A notice of appeal, if insufficient 
in description of the judgment, may 
be read with the undertaking of the 
appeal, and, when the judgment is 
thereby sufficiently identified, juris¬ 
diction is conferred on the supreme 
court by filing of the transcript. 

Or.—Meridianal Co. v. Bourne, 160 P. 
1151, 87 Or. 324. 

Presumed to be order favoring appel¬ 
lee 

Where a notice of appeal does not 
state in terms from what the appeal 
is taken, it will be presumed that it 
was taken from the order directing a 
verdict for appellee, where the rec¬ 
ord shows such an order. 

Iowa.—Gibson v. Iowa Legion of 
Honor, 159 N.W. 639, 178 Iowa 
1156. 

6.5 Cal.—Sharick v. Galloway, 55 P. 

2d 1196, 12 C.A.2d 733. 

Mo.—Woods v. Cantrell, 201 S.W.2d 
311, 356 Mo. 194—Weller v. Hayes 
Truck Lines, 197 S.W.2d 657, 355 
Mo. 695. 

Turner v. Emerson Elec. Mfg. 
Co., App., 280 S.W.2d 474—Boenzle 
v. U. S. Fidelity & Guaranty Co., 
App., 258 S.W.2d 938—Shoush v. 
Truitt, App., 235 S.W.2d 859— 
Krummel v. Hintz, App., 222 S.W. 
2d 574—Terry v. Metropolitan Life 
Ins. Co., App., 206 S.W.2d 724- 
White v. Johnson, App., 206 S.W.2d 
577. 

6.10 Mo.—Connoley v. Beyer Crush¬ 
ed Rock Co., 197 S.W.2d 653, 355 
Mo. 684. 

Only appealable judgment In case 

Notice of appeal from order and 
judgment overruling motion for new 
trial was sufficient notice of appeal 
from final judgment, which was the 
only appealable judgment in the 
case. 

Mo.—Weller v. Hayes Truck Lines, 
197 S.W.2d 657, 355 Mo. 695. 

6.15 Cal.—Adams v. Talbott, 126 P. 
2d 347, 20 C.2d 415. 

Holden v. California Employ¬ 
ment Stabilization Commission, 
225 P.2d 634, 101 C.A.2d 427—Seven 
Up Bottling Co. of Los Angeles v. 
Grocery Drivers Local Union No. 
848, 218 P.2d 41, 97 C.A.2& 623— 
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Meadows v. Clark, 90 P.2d 851, 33- 
C.A.2d 24. 

7. Cal.—Williams v. Hawkins, 166 
P. 869, 34 C.A. 146. 

Fla.—Green v. Fredcricksen, 182 So. 
785, 133 Fla. 429. 

N.T.—Agulnick v. Rauch, 159 N.Y.S. 
787. 

Ohio.—'Cooke v. New York, O. & St. 
L. R. Co., 77 N.E.2d 361, 81 Ohio. 
App. 124. 

Berman Realty Co. v. Lawson, 
App., 69 N.E.2d 373—Fifty West 
Broad v. Poulsorx, App., 57 N.E.2d 
685. 

3 C.J. p 1225 note 52. 

Date of rendition and book and page 
of record 

Fla.—In re Lofton's Estate, 12 So.2d 
587, 152 Fla. 626, 

Description of nuno pro tunc decree 

Notice of appeal from a decree 
modified nunc pro tunc, describing it 
as of the date of the original decree, 
was sufficient. 

Or.—Driscoll v. Berg, 293 P. 586, 137 
Or. 409. 

When not a statutory requirement 
When the specification of the date 
of filing the decree in the notice of 
appeal is not a statutory require¬ 
ment, the date need not be included. 
S.C.—Palmer v. Simons, 92 S.E. 23; 
107 S.C. 98. 

8. Cal.—Title Guarantee 8b Trust 
Co. v. Lester, 14 P.2d 297, 216 C. 
372. 

Verdier v. Verdier, 257 P.2d 723, 
118 C.A.2d 279—Collins v. City & 
County of San Francisco, 247 p.2d* 
362, 112 C.A.2d 719—-Horstman v. 
Krumgold, App., 186 P.2d 129— 
Perkins v. Maiden, 106 P,2d 282, 41 
C.A.2d 243— Woods v. Kern Coun¬ 
ty Mut. Building & Loan Ass'n, 93 
F.2d 837, 84 C.A.2d 468—Sharick v. 
Galloway, 56 P.2d 1196, 12 C.A.2d’ 
733. 

Fla.—Seaboard Air Line R. Co. v. 
Holt, 80 So.2d 354. 

Ill.—Robson v. Pennsylvania R. Co., 
8$ N.E.Sd 403, 337 Ill.App. 657. 
Iowa.—Clinton Bridge Works v. 
Kingsley, 175 N.W. 976, 188 Iowa 
218—Fudge v. Kelly, 152 N.W. 89, 
171 Iowa 422. 

Kan.—Nelson v. City of Os&watomie, 
79 p.2d 857,146 Kan. 118. 

Ky;—Armstrong v. McGuire, 283 S* 
W.2d 366. 



4A C.J.S. 

also show, either by express designation therein, or 
by reference to, or connection with, the record, the 
•court in which the judgment, order, or decree, was 
rendered 9 and for what it was rendered. 10 


APPEAL & ERROR § 593(6) 

Consideration limited to matters included - Only 
those orders or decrees or parts of the judgment 
which are included in the notice of appeal will be 
considered and adjudicated by the appellate court; 11 


Mo.—Wiley v. Stewart Sand & Ma¬ 
terial Go., 206 S.W.2d 362, 240 Mo. 
App. 392. 

Ohio.—Kocher v. Ricketts, App., 38 
N.E.2d 103, appeal dismissed 45 
N.E.2d 607, 140 Ohio St. 545. 

Or.—Fuller v. Blanc, 77 P.2d 440, 160 
Or. 50—Oxman v. Baker County, 
234 P. 799, 115 Or. 436—Lee v. 
Oram, 196 P. 373, 105 Or. 49—Mc¬ 
Farland v. Hueners, 190 P. 584, 96 
Or. 579—Dolph v. Speckart, 179 P. 
657, 94 Or. 550—Raiha v. Coos Bay 
Coal & Fuel Co., 143 P. 892, 77 Or. 
275. 

Wis.—Obenberger v. Obenberger, 228 
N.W. 492, 200 Wis. 318. 

3 C.J. p 1225 note 53. 

Ko statutory requirement as to date 
Fact that notice of appeal- stated 
that appellants were appealing from 
judgment rendered as of date when 
trial judge wrote his decision was 
held not to deprive supreme court 
of jurisdiction of appeal from judg¬ 
ment which was in fact rendered 
more than a week later, where stat¬ 
ute relative to taking appeal does 
not require that date of judgment be 
given in notice, and respondent was 
informed as to purpose of appeal 
and was not misled. 

Nev.—Thiess v. Rapaport, 66 P.2d 
1000, 57 Nev. 434. 

•Only one judgment 
Idaho.—Bedke v. Bedke, 65 P.2d 1029, 
57 Idaho 443. 

Minn.—In re Hore’s Estate, 19 N.W. 
2d 778, 220 Minn. 365, 160 A.L.R. 
1064. 

Mont.—Smith v. Jack Pot Mining 
Co., 97 P.2d 368, 109 Mont. 445. 
Ohio.—Folden v. Wolf, App., 119 N. 
E.2d 90—Martin v. Coffman, App., 
91 N.E.2d 297. 
identification by transcript 

Mere discrepancy in the date of 
judgment, as recited in the notice of 
appeal, is not fatal, where the judg¬ 
ment is otherwise sufficiently identi¬ 
fied by the transcript to inform the 
adverse party fairly as to the judg¬ 
ment really appealed from. 

■Or.—McFarland v. Hueners, 190 P. 

584, 96 Or. 579. 
imputation. of carelessness 

Although a notice of appeal de¬ 
scribed the judgment as of an er¬ 
roneous date, where the affidavit of 
appellant’s counsel shows that the 
•date given in the notice was the 
same as that in the copy of the pro¬ 
posed judgment served upon him by 
^respondent's counsel, he is thereby 
^relieved from any imputation of 
carelessness in preparation of notice. 
•Or.—I>olph v. Speckart, 179 P. 657, 
94 Or. 550. • 


9. Minn.—In re Mikkelson’s Estate, 
228 N.W. 174, 178 Minn. 601. 

3 C.J. p 1226 note 55. 

Notice held sufficient 

Fla.—Seaboard Air Line R. Co. v. 

Holt, 80 So.2d 354. 

Department of court 
Notice of appeal, setting forth in 
hsec verba part of the decree appeal¬ 
ed from, and giving the docket num¬ 
ber of the case and the day on which 
the decree was rendered, was suffi¬ 
cient, regardless of failure to state 
the department of the court in which 
the trial was had. 

Or.—Topolos v. Skotheim, 250 P. 
235, 126 Or. 683. 

10. Alaska.—Weitzman v. Handy, 1 
Alaska 658. 

Or.—Neppach v. Jordan, 10 P. 341, 
13 Or. 246. 

3 C.J. p 1226 note 56. 

11. Cal.—Glassco v. El Sereno Coun¬ 
try Club, 17 P.2d 703, 217 C. 90- 
Miller v. More, 150 P. 775, 170 C. 
557. 

Smith v. Halstead, 199 P.2d 379, 
88 C.A.2d 638—Balkins v. Norrby, 
142 P.2d 958, 61 C.A.2d 413—Peter¬ 
sen v. Klitgaard, 284 P. 5*9, 103 
C.A. 241—Dimity v. Dixon, 241 P. 
905, 74 C.A. 714. 

Del.—Trowell v. Diamond Supply Co., 
91 A.2d 797, 8 Terry 422. 

Iowa.—In re Atkinson, 232 N.W. 640, 
210 Iowa 1245—Chicago, B. & Q. R. 
Co. v. Board of Sup’rs of Fremont 
County, 221 N.W. 223, 206 Iowa 488 
—Goode v. Adams Express Co., 186 
N.W. 68, 192 Iowa 1164—First Nat. 
Bank v. Acme Co-op. Brick & Tile 
Co., 149 N.W. 607, 171 Iowa 474. 
Kan.—Klager v. Murphy Alfalfa, 
Inc., 193 P.2d 216, 165 Kan. 130 
—Skaggs v. Callabresi, 67 P.2d 566, 
145 Kan. 739—Dolan Mercantile 
Co. v. Wholesale Grocery Sub¬ 
scribers at Warner Inter-Insurance 
Bureau, 291 P. 935, 131 Kan. 374— 
Hardman Lumber Co. v. Spitz- 
naugle, 286 P. 235, 130 Kan. 346— 
Weigand v. Wilson, 193 P. 1065, 
107 Kan. 445. 

Ky.—Cummings v. Delph’s Commit¬ 
tee, 77 S.W.2d 353, 256 Ky. 849— 
Pezzarossi v. Collins, 14 S.W.2d 
165, 228 Ky. 51. 

Minn.—Bjorgo v. First Nat. Bank, 
149 N.W. 3, 127 Minn. 105. 

N.Y.—Bramley v. Miller, 276 N.Y.S. 
812, 243 App.Div. 220—Barber v. 
Rowe, 193 N.Y.S. 157, 200 App.Div. 
290. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration v. Blake, 270 P. 843, 133 Okl. 
13—Albrecht v. Jones, 267 P. 270, 
130 Okl. 277. 


Or.—Heath v. Amore, 302 P.2d 1017 
—Perkins v. Perkins, 143 P. 995, 
72 Or. 302. 

S.C.—Cayce Land Co. v. Guignard, 
134 S.E. 1, 135 S.C. 446. 

Tex.—Cyphers v. Birdwell, Civ.App., 
32 S.W.2d 937. 

Wash.—Wray v. Young, 210 P. 794, 
122 Wash. 330—Winton Motor Car¬ 
riage Co. v. Blomberg, 147 P. 21, 
84 Wash. 451. 

Judgment as to cross complaint held 
not included 

Notice of appeal from so much of 
judgment as adjudged recovery in 
favor of plaintiff against named de¬ 
fendant and his insurance carrier 
and from so much of judgment as 
might be adverse to such defendant 
and insurance carrier did not cover 
that part of judgment awarding 
damages and costs to such defendant 
on his cross complaint against code¬ 
fendants. 

Wis.—Walton v. Blauert, 40 N.W. 2d 
545, 256 Wis. 125. 

Notice by appellee- 

Where one party appeals from a 
divisible portion of a judgment, ap¬ 
pellee cannot have the remaining 
portion of the judgment considered 
unless he serves notice of appeal 
from that portion. 

Tex.—Luckel v. Barnsdall Oil Co., 
Civ.App., 74 S.W.2d 127. 

Appeal from judgment “and every 
part thereof” 

A notice of appeal, stating that 
the appeal is taken from the judg¬ 
ment and every part thereof, is suffi¬ 
cient to bring up for review a ruling 
quashing a summons and the service 
thereof, as well as the order dismiss¬ 
ing the action. 

Kan.—Shaffer v. Harbaugh, 185 P. 
1049, 105 Kan. 681. 

Separate trial of plea in bar 
The question of the court’s power 
to order a separate trial of plea in 
bar is preserved by notice of appeal 
for hearing on appeal from the order 
giving final judgment. 

S.C.—Mitchell v. Federal Intermedi¬ 
ate Credit Bank of Columbia, 164 
S.E. 136, 165 S.C. 457, 83 A.L.R. 
629. 

Notice of appeal from whole order 
Cal.—In re Smead’s Estate, 10 P.2d 
462, 215 C. 439. 

Iowa.—In re Mann’s Estate, 225 N. 

W. 261, 208 Iowa 1193. 

Nev.—Scheeline Banking & Trust 
Co. v. Stockgrowers’ & Ranchers' 
Bank of Reno, 16 P.2d 368, 54 Nev. 
346. 

N.Y.—Hagedorn Merz Co. v. Burns, 
165 N.Y.S. 99, 178 App.Div. 483. 
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§§ 593(6)-593(7) APPEAL & ERROR 


but the fact that some of the orders and rulings 
covered in the notice of appeal are not final orders 
does not require the dismissal of the appeal. 11 - 5 

§ 593(7). — Specification of Interlocutory 
Judgments or Orders 

While in some Jurisdictions interlocutory or inter¬ 
mediate judgments or orders need not be particularly 
designated in the notice of appeal from final judgment 
to be reviewed, in other Jurisdictions appellant must 
state that he seeks review of an intermediate ruling and 
specify it. 

While in some jurisdictions orders in the same ac¬ 
tion which under the statute are taken up for re¬ 
view only on appeal from a final judgment need not 


be particularly designated in the notice where the 
record shows the orders sufficiently for the purposes 
of a review, 12 in other jurisdictions, if appellant 
intends to bring up for review an interlocutory or 
intermediate judgment or order, he must distinctly 
so state and specify it in the notice of appeal, or 
it will not ordinarily be reviewed, 13 although ini 
some instances the appellate court has considered a 
ruling which is not mentioned in the notice. 13 - 5 On 
direct appeal from an interlocutory judgment or 
order, it must be properly described as in other 
cases. 14 A notice asking for review of certain or¬ 
ders by virtue of an appeal from the final judgment 
does not amount to a direct appeal from such or¬ 
ders. 15 


II. 5 Kan.—Russell v. State High¬ 
way Commission, 73 P.2d 29, 146 
Kan. 634, opinion supplemented 77 
P.2d 199, 147 Kan. 297. 

12. Mass.—Smith v. Board of Ap¬ 
peals of Fall River, 65 N.E.2d 547, 
319 Mass. 341. 

Nev.—Johns-Manville, Inc. of Cali¬ 
fornia v. Lander County, 234 P. 
518, 48 Nev. 244. 

S.C.—McCoy v. State Highway De¬ 
partment of South Carolina, 169 
S.E. 174, 169 S.C. 436. 

Wis.—Jones v. Pittsburgh Plate 
Glass Co., 17 N.W.2d 562, 246 Wis. 
462. 

3 C.J. p 1227 note 59. 
notices held sufficient 

(1) Where record showed that de¬ 
fendant gave notice of appeal not 
only from ruling of county court in 
striking his answer, but also in en¬ 
tering judgment against him by de¬ 
fault, point as to sufficiency of an¬ 
swer was properly saved for review. 

III. —J. R. Watkins Co. v. Salyers, 
51 N.E.2d 574, 384 Ill. 369. 

(2) Where notice of appeal was 
sufficient to show that appeal was 
from both ruling on motion to strike 
complaint and from final order dis¬ 
missing the suit and assessing costs 
against the plaintiff, the merits of 
the case were properly before the su¬ 
preme court for consideration. 

Ill.—Doner v. Phoenix Joint Stock 
Land Bank of Kansas City, 45 N.E. 
2d 20, 381 Ill. 106. 

(3) Other notices. 

Ill.—Kuehn v. Kuehn, 73 N.E.2d 338, 
331 Ill.App. 414—Buchanan v. 
Stephens, 38 N.E.2d 768, 312 Ill. 
App. 591. 

13. Ala.—Whitman v. Whitman, 46 
So.2d 422, 253 Ala. 643. 

Fla.—Bostwick v. Van Sant, 124 So. 
14, 98 Fla. 565. 

Kan.—Marchant v. Layton, 245 P.2d 
973, 173 Kan. 341. 

N.J.—Turkowsky v. Goelz, 184 A. 

733, 120 N.J.Ba. 290. 

N.Y.—O'Connor Long Island Prop¬ 


erties Corp. v. Bruckman, 41 N.E. 
2d 441, 288 N.Y. 23—McGovern v. 
City of New York, 139 N.E. 266, 
235 N.Y. 276—Stemmier v. Alsdorf, 
121 N.E. 270, 224 N.Y. 426. 

In re Flanagan’s Will, 68 N.Y.S. 
2d 248, 271 App.Div. 1014—April 
v. April, 281 N.Y.S. 538, 245 App. 
Div. 841, modified on other grounds 
6 N.E.2d 43, 272 N.Y. 331, reargu¬ 
ment denied 7 N.E.2d 711, 273 N.Y. 
598—Kaston v. George Orlove & 
Co., 187 N.Y.S. 177, 196 App.Div. 
260, affirmed Kaston v. Zimmer¬ 
man, 135 N.E. 925, 233 N.Y. 678. 
Tex.—Clark v. Dallas Joint Stock 
Land Bank of Dallas, Civ.App., 153 
| S.W.2d 668. 

3 C.J. p 1227 note 60. 

Particular rulings held not review- 
able 

(1) In action for foreclosure of 
chattel mortgage, order striking de¬ 
fense of fraud could not be revised 
on appeal from summary judgment 
where such order was not specified 
in notice of appeal. 

N.Y.—2018 Seventh Ave. v. Nach- 
Haus Leasing Corp., 46 N.E.2d 900, 
289 N.Y. 490, motion denied 50 N.E. 
2d 308, 290 N.Y. 925. 

(2) Where defendant attempting 
to appeal from default judgment did 
not appeal from order of consolida¬ 
tion by separate notice, but sought to 
review it as an intermediate order, 
his appeal from order of consolida¬ 
tion must be dismissed. 

N.Y.-—City of New York v. Goldner, 
28 N.Y.S.2d 380, 262 App.Div. 864, 
reargument denied 30 N.Y.S.2d 399, 
262 App.Div. 961. 

(3) Where notice of appeal did not 
include trial court's rulings on de¬ 
murrer, specification of error in over¬ 
ruling demurrer presented nothing 
for appellate review. 

Kan.—Nicholas v. Latham, 295 P.2d 
631, 179 Kan. 348. 

Order determining insufficiency of 
reply 

Plaintiff properly specified in the 
notice of appeal from judgment that 
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he would seek to review an order de¬ 
termining the insufficiency of his 
reply, although an appeal had been 
taken from such order, it being Ques¬ 
tionable whether the appeal fromi 
the order could be reviewed with an. 
appeal pending from the judgment. 
N.Y.—Coffey v. Lexow, 191 N.Y.S. 
120, 198 App.Div. 791. 

13.5 Kan.—Clark v. Meyers, 244 P. 

2d 217, 173 Kan. 96. 

Consideration of pleadings 

(1) On appeal from judgment, the 
court can consider the pleadings, al¬ 
though the notice does not mention 
motion for judgment on the plead¬ 
ings. 

N.Y.—Vogeler v. Alwyn Improve¬ 
ment Corporation, 159 N.E. 886, 
247 N.Y. 131—Ansorge v. Kane,. 
155 N.E. 683, 244 N.Y. 395, reargu¬ 
ment denied 157 N.E. 845, 245 N.Y. 
530. 

(2) Unfavorable disposition of a 
motion to dismiss a complaint for 
insufficiency may be brought up for 
review by appeal from the judgment 
even without specifying such matter 
in the notice of appeal. 

N.Y.—Henry v. New York Post, 5 N. 
Y.S.2d 716, 168 Mlsc. 247, affirmed 
8 N.Y.S.2d 1022, 255 App.Div. 973, 
affirmed 21 N.E.2d 887, 280 N.Y. 
842, reargument denied 22 N.B.2d 
488, 281 N.Y. 605. 

14. Mont.—Sperling v. Calfee, 19 P. 
204, 7 Mont. 514. 

N.Y.—Kramer v. Barth, 139 N.Y.S. 
341, 79 Mlsc. 80. 

harmless irregularity 

Notice of appeal from the appel¬ 
late division, affirming an order of 
the special term, stating that the in¬ 
termediate order to be reviewed was 
the order of the special term, was 
a harmless Irregularity. 

N.Y.—In re Heinsheimer, 108 N.E. 
636, 214 N.Y. 861, Ann.Cas.l916B 
384. 

15. N.Y.—Jo^es v. Sabin, 107 N.Y.S, 
508, 122 App.Div. 666. 
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APPEAL & ERROR §§ 593(7)-593(8) 


While a notice of appeal from a judgment and 
from all orders made in connection with it has been 
"held to be too vague properly to bring before the 
appellate court an order denying a motion for judg¬ 
ment notwithstanding the verdict and a motion for 
new trial, 15 - 5 it has also been held that a notice of 
appeal from all adverse rulings, findings, conclusions, 
and judgments was sufficient to include a ruling on 
a motion for a new trial. 15 - 10 In any event, a notice 
of appeal from a judgment and all intermediate 
rulings is not operative as against orders entered 
after the judgment, such as an order denying a 
motion for new trial, 15 * 15 or an order denying direc¬ 
tion of verdict. 15 - 20 

§ 593(8). -Title or Statement of Cause 

and Designation of Parties 

Subject to some exceptions, while the notice of ap¬ 


peal must sufficiently describe the cause and- designate 
the parties to the Judgment, order, or decree, mere cleri¬ 
cal or immaterial errors in this respect which do not mis¬ 
lead will not render the notice insufficient. 

While, under a rule of court providing that all 
parties to a cause not named as appellants auto¬ 
matically become appellees, an appeal is not subject 
to dismissal for the failure of the notice of appeal 
to name any party as appellee therein, provided the 
notice sufficiently designates the judgment appealed 
from, 15 - 50 it is generally held that a notice of ap¬ 
peal must sufficiently describe the cause in which 
the appeal is taken, 16 and should be entitled in the 
names of the parties to the suit. 17 Mere clerical 
errors or surplusage, however, or other defects 
which do not mislead, will not be fatal, but the no¬ 
tice will be sufficient in this respect if the court, 
cause, and parties are sufficiently stated to give 
appellee full notice of the cause appealed. 18 


15.5 Cal.—Brooks v. Johnson, 72 P. 

2d 194, 22 C.A.2d 618. 

Statement held superfluous 

Statement in notice of appeal from 
judgment that appeal was also taken 
from all orders and rulings made 
by court in reference to judgment 
was superfluous. 

Cal.—Colden v. Broadway State 
Bank, 53 P.2d 983, 11 C.A.2d 428. 
15.10 Kan.—Brennan v. 3>ennis, 57 
P.2d 431, 143 Kan. 919. 

15.15 Nev.—-Neill v. Mikulich, 64 P. 
2d 612, 57 Nev. 307. 

15.20 N.Y.—Fisk v. Warner, 40 N.Y. 

S.2d 644, 180 Misc. 59. 

15.50 Fla.—In re Lofton's Estate, 12 
So.2d 587, 152 Fla. 626. 

16. S.D.—Hawkins v. Lasell, 178 N. 
W. 731, 43 S.D. 191. 

8 C.J. p 1227 note 64. 

Identification sufficient 

(1) Notice of appeal, in view of an 
abstract setting out that the suit was 
one in the district court for a cer¬ 
tain county, the full title of the 
•cause, etc., was not insufficient as 
failing to identify the case. 

Iowa.—Clinton Bridge Works v, 
Kingsley, 175 N.W. 976, 188 Iowa 
218. 

(2) When an appeal is allowed 
■from the appellate term by the jus¬ 
tices thereof, or by a justice of ap¬ 
pellate division, a notice of appeal, 
specifically setting forth the deter¬ 
mination and the order entered there¬ 
on, is sufficient. 

N.Y.—Locomobile Co. of America v. 
Nichols, 151 N.Y.S. 1010, 167 App. 
Div. 895. 

17. Mo.—State v. Hammond, 92 Mo. 
App. 231. 

Nev.—Gaudette v. Gllss&n* 11 Nev. 
184. 

Or.—Christian v. Evans, 6 'Or. 253— 
Lewis v. Lewis, 4: Or; ,209. 


Improper designation of party 

Where caption of petition to recov¬ 
er statutory assessment against bank 
stockholder designated the only 
plaintiff as “Superintendent of 
Banking” and petition prayed for 
judgment in name of “plaintiff” and 
judgment was rendered against 
“plaintiff,” appeal was dismissed, 
where notice of appeal designated ac¬ 
tion as one by Superintendent of 
Banks, “as receiver of (insolvent 
bank),” although papers all bore 
number of case wherein superintend¬ 
ent asked to be appointed receiver. 
Iowa.—Bates v. Oxford Junction Sav. 
Bank of Oxford Junction, 267 N. 
W. 677, 221 Iowa 814. 

18. Ariz.—Kirkland v. Spriggs, 171 
P. 992, 19 Ariz. 425. 

Cal.—Ferry v. North Pacific Stages, 
296 P. 679, 112 C.A. 348—City of 
Colton v. Superior Court in and 
for San Bernardino County, 257 P. 
909, 84 C.A. 303. 

Fla.—Forcum v. Symmes, 133 So. 
88, 101 Fla 1266. 

Nev.—First Nat. Bank v. Abel, 41 
P.2d 1061, 56 Nev. 12. 

3 C.J. p 1227 note 66. 

Failure to designate trust represent¬ 
ed by appellant 

In proceeding involving a trust, 
notices of appeal signed by bank as 
trustee were not defective because 
of failure to designate the trust un¬ 
der which the trustee was acting. 
Ill.—Yedor v. Chicago City Bank & 
Trust Co., 54 N.E.2d 728, 323 Ill. 
App. 42. 

Misnomer of one of several appel¬ 
lants 

(1) That a notice of appeal by 
three defendants misnamed one of 
them does, not necessitate the dis¬ 
missal of the appeal as to the others. 
Cal.—-Chung Sing v. Southern Pac. 
Co., 172 P. 1103, 178 C. 261. 


(2) Where notice of appeal by 
three defendants misnamed one of 
them by substituting a name of a 
person not a party to the record, such 
notice was nevertheless sufficient as 
to the defendant omitted, where it 
was obvious from the remainder of 
the record that the omission was a 
clerical mistake. 

Cal.—Chung Sing v. Southern Pac. 
Co., supra. 

Designation of plaintiff as defendant 
Refusal to dismiss appeal on 
ground that plaintiff's notice of ap¬ 
peal stated “defendant in above en¬ 
titled action appeals” and was sign¬ 
ed by counsel as attorneys for plain¬ 
tiff, which mistake was also made in 
other documents, was held not error, 
where no one was misled and inten¬ 
tion of plaintiff was clear. 

Cal.—Poggetto v. Bowen, 63 P.2d 857, 
18 C.A.2d 173. 

Designating appellee as appellant 

(1) Although a notice of appeal 
from an order granting a motion by 
defendant for a bill of particulars 
erroneously states that the appeal 
was by defendant, the appeal will 
not be dismissed, the notice being 
signed by plaintiff’s counsel, and no 
substantial right of defendant being 
prejudiced thereby. 

N.Y.—-Wolff v. Hubert, 192 N.Y.S. 
801, 200 App.Div. 124. 

(2) Notice of appeal, signed by 
plaintiff’s attorneys and addressed to 
defendant's counsel, clearly showed 
that plaintiffs, not defendant, were 
appealing, and hence was sufficient 
on its face to give supreme court ju¬ 
risdiction, although defendant was 
named in body of notice as appellant 
by clerical error. 

Wis.—Kitchenmaster v. Mutual Auto. 
Ins. Co. of Town of Herman, 21 
N.W. 2d ,727, 248 Wis. 335. 
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While the notice should show, by express designa¬ 
tion therein, or by reference to, or connection with, 
the record, the parties to the judgment, order, or 
decree, 19 the notice will be sufficient if the identities 
of the parties are designated with reasonable cer¬ 
tainty. 20 

Capacity in which party acts. Where a notice of 
appeal states the capacity in which a person is ap¬ 
pealing it must do so accurately; but where the 
designation opposite the name of a party is con¬ 
sidered as merely descriptio personae, rather than 
a statement of the capacity in which the party is 


acting, the fact that the party is appearing in some 
other capacity does not preclude consideration of the 
appeal. 20 * 5 

§ 593(9). - Specification of Errors 

While the notice of appeal should, when required by 
statute, specify errors intended to be relied on, and er¬ 
rors not specified will not be considered, except funda¬ 
mental errors, the failure to serve specifications is not 
a Jurisdictional defect. 

While, under statutes to that effect, a notice of 
appeal is required to specify all errors intended to 
be relied on, 21 exceptions may be made as to funda- 


(3) Fact that one who should be 
appellee is named as appellant in 
caption of notice of appeal does not 
invalidate notice, at least where body 
of notice of appeal, which was serv¬ 
ed at instance of appellants and serv¬ 
ice of which was acknowledged by 
appellees, apprized appellees of ac¬ 
tion taken by appellants; and appel¬ 
lees’ inability, because of transpos¬ 
ing of names of parties in caption of 
notice of appeal, to find cause dock¬ 
eted in office of clerk of appellate 
court, resulting in their failure time¬ 
ly to file answer brief, was held not 
to require dismissal of appeal where 
court granted appellees leave to file 
answer brief. 

Ind.—Wagner v. Home Savings & 
Loan Ass’n, 5 N.E.2d 137, 103 Ind. 
App. 32. 

19. Fla.—Rabinowitz v. Houk, 129 
So. 501, 100 Fla. 44. 

Ill.—Village of Winnetka v. Murphy, 
17 N.E.2d 42, 369 Ill. 455. 

Iowa.—In re Lounsberry, 226 N.W. 
140, 208 Iowa 596—Cheyney v. 

Board of Sup’rs of Mills County, 
222 N.W. 899. 

Ohio.—Goetz v. Jacobs, App., 90 -NT. 
E.2d 603. 

Or.—Silbaugh v. Guardian Building 
& Loan Ass’n, 97 P.2d 943, 164 Or. 
286, mandate recalled and vacated 
on other grounds 99 P.2d 1017, 164 
Or. 286. 

3 C.J. p 1226 note 54. 

One defendant not named 
Appeal to district court by one of 
two defendants from personal money 
judgment of city court against both 
of them did not take case to district 
court for both defendants, where 
name of second defendant did not ap¬ 
pear either directly or by inference. 
Kan.—Sloan v. Sheridan, 168 P.2d 
545, 161 Kan. 425. 

Improper inclusion of person as ap¬ 
pellant 

On appeal from a judgment for de¬ 
fendants in an action for rent by the 
purchasers at & foreclosure sale, one 
not a party to the action for whom 
the court found that plaintiff bid in 
the property and held it for his use 
and benefit was improperly included 


as appellant in the notice of appeal, 
plaintiff being the real party in in¬ 
terest entitled to maintain the action 
so far as defendants were concerned. 
Cal.—Title Insurance & Trust Co. v. 
Pfenninghausen, 207 P. 927, 57 C. 
A. 655. 

Substitution of administrator for de¬ 
ceased defendant 

Notice of appeal, mentioning sub¬ 
stitution of administrator for deceas¬ 
ed defendant, as shown by an addi¬ 
tional transcript of the record, filed 
on the parties’ stipulation, was suf¬ 
ficient as against the objection that 
it did not contain the names of the 
parties to the action. 

Or.—Heider v. Unicume, 14 P.2d 456, 
142 Or. 410. 

Who is appealing 

Wis.—Kitchenmaster v. Mutual Auto. 
Ins. Co. of Town of Herman, 21 N. 
W.2d 727, 248 Wis. 335. 

20. Fla.—Auburn Automobile Co. v. 
Namor Corporation, 143 So. 604, 
106 Fla 594—Rabinowitz v. Houk, 
129 So. 501, 100 Fla 44. 

Hawaii.—Lalakea v. Laupahoehoe 
Sugar Co., 35 Hawaii 262. 

Or.—Heider v. Unicume, 14 P.2d 456, 
142 Or. 410—In re Waters of Wil¬ 
low Creek, 236 P. 487, 119 Or. 487, 
modified on other grounds 236 P. 
763, 119 Or. 155, rehearing denied 
237 P. 682, 119 Or. 155, and modi¬ 
fied on other grounds 239 P. 123, 
119 Or. 155. 

Tex.—City of Houston v. Wynne, 
Civ.App., 279 S.W. 916, error re¬ 
fused Wynne v. City of Houston, 
281 S.W. 544, 115 Tex. 255. 

Construing body of notice with cap¬ 
tion 

Entry of notice of appeal in chan¬ 
cery cases is sufficient, if parties ap¬ 
pellant and appellee are designated 
with reasonable certainty by con¬ 
struing the body of the notice in con¬ 
nection with the caption. 

Fla—Rabinowitz v. Houk, 129 So. 

501, 100 Fla 44. 

Reference to transcript 
Notice of appeal in the name of an 
association, the names of the mem¬ 
bers of which appeared in its initial 
pleading and their exceptions to rul¬ 
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ings, embodied in a transcript filed 
within the statutory time, is suffi¬ 
cient to identify the members not 
named therein as parties, the defect, 
if any, being cured by reference to 
the transcript. 

Or.—In re Waters of Willow Creek, 
236 P. 487, 119 Or. 487, modified 
on other grounds 236 P. 763, 119 
Or. 155, rehearing denied 237 P. 
682, 119 Or. 155 and modified on 
other grounds 239 P. 123, 119 Or. 
155. 

Phrase “et aL” after named defend¬ 
ants 

(1) Where judgment was entered 
on a motion directed to a petition in 
which defendants were specifically 
named, notice of appeal setting out 
two of the defendants by name with 
the addition “et al. defendants,” was 
not in good form but was sufficient 
to justify denial of defendants’ mo¬ 
tion to dismiss appeal for defect of 
parties defendants-appellees. 

Ohio.—Goetz v. Jacobs, App., 90 N.E. 
2d 608. 

(2) In an action against named 
parties composing the board of trus¬ 
tees of a school district, notice of ap¬ 
peal showing the title of the case as. 
against one named defendant “et al.” 
and stating that defendants above 
named appealed, was a sufficient no¬ 
tice. 

Cal.—Hopkins v. Sanderson, 159 P. 
1063, 29 C.A. 666. 

20.5 Executrix acting a« individual 
Cal.—In re Strong's Estate, 74 P.2d 
231, 10 C.2d 389. 

21 . Cal.—Calhoun v. Davis, 262 P.2d 
620, 121 C.A. 2d 167. 

Ill.—Eleopoulos v. City of Chicago, 
120 N.E.2d 555, 3 X11.2d 247. 

Kan.—Daniels v. Wood Const, Co., 
267 P.2d 517, 175 Kan. 877—Da¬ 
vidson v. McKown, 139 P.2d 421, 
157 Kan. 217. 

Mich.—Rouse v. Jennings, 249 N.W. 
10, 263 Mich. 609—In re Ward’s 
Estate, 116 N.W. 23, 162 Mich. 
218. 

N.J.—Merrill v. Winans, 179 A. 456, 
13 N.J.Mtsc. 526. 

N.V.—Kraska v. Beck, 97 N.Y.S.Sd 
718, 277 App.Div. 886. 
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mental errors, such as errors which relate to the 
sufficiency of the complaint or jurisdiction of the 
lower court, which in some jurisdictions, may be 
examined whether or not specified. 21 * 5 Although 
failure to serve specifications of error with the no¬ 
tice of appeal is not a jurisdictional defect, 22 the 
courts will not ordinarily consider, nor can appel¬ 
lant rely on, errors not specified ; 22 * 5 and, where no 
specifications of error are served with the notice 
of appeal, the appellate court will consider only such 
errors as appear on the judgment roll. 23 

The specification of the grounds of error in the 
notice of appeal is not necessary if not required by 
statute. 24 A statement in the notice of appeal that 
appellant appeals from all adverse rulings merely 
-discloses that he objects to such rulings and intends 
to appeal, but does not constitute a specification of 
errors. 24 * 5 


§ 593(10). - Signature 

While it has been held that a notice of appeal need 
not be signed if it indicates from whom it emanates, 
signing, by appellant or his attorney, is usually required. 

While it has been held that a notice of appeal is 
not required to be signed provided it indicates from 
whom it emanates, 24 * 50 it is generally held that, 
even though a statute providing for notice of ap¬ 
peal does not in terms require that the notice shall 
be signed, signing is considered essential to its 
validity. 25 Where a statute requires an appeal to 
be made by service o£ notice in writing, it implies 
that the notice should be signed by or for appellant. 26 

Who may sign; signing by attorney . Where a 
signature is required, the notice of appeal must be 
signed by appellant’s attorney of record, his legally 
substituted attorney, or by appellant himself or his 
authorized attorney, 27 unless the objection is 


N.D.—Slate v. Lane, 236 N.W. 353, 
60 N.D. 703—Pollock v. Johnson, 
172 N.W. 62, 42 N.D. 81. 

3 C.J. p 1228 note 67. 

21.5 Mich.—In re Griffin’s Estate, 15 
N.W.2d 674, 309 Mich. 376. 

22. N.D.—In re Heiden’s Estate, 57 
N.W.2d 242, 79 N.D. 395—State v. 
Lane, 236 N.W. 353, 60 N.D. 703- 
Leu v. Montgomery, 148 N.W. 662, 
31 N.D. 1. 

3 C.J. p 1228 note 68 [c]. 

22.5 N.T.—Rubin v. Laimbeer, 292 
N.T.S. 219, 249 App.Div. 781. 

Ohio.—Suiter v. Suiter, 57 N.E.2d 
616, 74 Ohio App. 44. 

23. Kan.—Davidson v. McKown, 139 
P.2d 421, 157 Kan. 217. 

N.D.—State v. Lane, 236 N.W. 353, 
60 N.D. 703—Schulenberg v. Long, 
221 N.W. 69, 57 N.D. 262. 

Ohio.—Board of Ed. of Starr-Wash- 
ington Rural School Dist., Hock¬ 
ing County, v. Defenbacher, App., 
67 N.E.2d 732. 

Particular rulings not considered 

(1) Action of trial court in ex¬ 
cluding testimony would not be con¬ 
sidered by reviewing court, where 
notice of appeal did not specify over¬ 
ruling of motion for new trial and 
did not assign as error the exclusion 
of testimony. 

K an .—Allen v. Pearce Dental Supply 
Co., 88 P.2d 1057, 149 Kan. 549. 

(2) Insufficiency of the evidence 
to sustain the jury’s findings cannot 
•be raised for the first time on appeal, 
unless the specifications served with 
the notice of appeal specify such in¬ 
sufficiency. 

N.D.—Guild v. More, 155 N.W. 44, 32 
N.D. 432. 

Application for leave to file speci¬ 
fications of error will be denied, 
where appellant delays application 
until the case is submitted on appeal 


and shows no reasonable excuse for 
delay. 

N.D.—State v. Lane, 236 N.W. 353, 
60 N.D. 703. 

Elimination, of errors not specified 

Notice of appeal, specifying partic¬ 
ularly portions of judgment appealed 
from, eliminates consideration of er¬ 
rors not specified. 

S.D.—First Nat. Bank v. Cranmer, 
175 NW. 881, 42 S.D. 404. 
Appearance of errors on judgment 
roll 

The statute, requiring service of a 
statement of errors of law, does not 
apply where the errors appear on the 
face of the judgment roll proper, but 
only where a statement of case is re¬ 
quired to bring on the record the 
rulings complained of. 

N.D.—Leu v. Montgomery, 148 N.W. 
662, 31 N.D. 1. 

Date of summons on lien claim 

Where notice of appeal stated that 
defendant appealed on the ground 
that the court had no jurisdiction by 
reason of its failure to indorse upon 
the lien claim the date of issuing 
summons, the record was held not 
to raise that question where no 
grounds of appeal were filed, and 
nothing in the record showed the 
suit to be on a mechanics' lien or 
that a mechanics’ lien was offered 
or existed, or was not properly in¬ 
dorsed. 

N.J.—Friedberg v. Scutellaro, 127 A. 

572, 3 N.J.Misc. 190. 

24. Iowa.—Gulliher v. Chicago, etc., 
R. Co., 13 N.W. 429, 59 Iowa 416. 

3 C.J. p 1228 note 68. 

Intent to bring up facts for review 
A notice of appeal which states 
that appellant intends to bring up 
the facts for review is notice to re¬ 
spondent of the importance of set¬ 
tling into the case his objections and 
exceptions. 


N.Y.—Matter of Van Alstyne, 128 
N.Y.S. 486, 143 App.Div. 962. 

24.5 Kan.—Davidson v. McKown, 
139 P.2d 421, 157 Kan. 217. 

24.50 Hawaii.—Lalakea v. Laupa- 
hoehoe Sugar Co., 35 Hawaii 2 62. 

25. Fla.—Long v. Sphaler, 105 So. 
101, 89 Fla. 499. 

Iowa.—Jensen v. Adlum, 206 N.W. 
129, 201 Iowa 1042—Pennypacker 
v. Floyd, 170 N.W. 396, 185 Iowa 
233. 

3 C.J. p 1228 note 69. 

Signature subsequent to service 
A finding of the trial court that 
plaintiffs’ notice of appeal was not 
signed by their attorneys until sub¬ 
sequent to the acknowledgment of 
service thereon by defendant’s coun¬ 
sel was warranted when sustained by 
a preponderance of the evidence. 
Iowa.—Pennypacker v. Floyd, supra. 
Indorsement on back of notice 
Where notice of defendant's appeal 
was not signed by defendant or his 
attorney, an indorsement on the back 
of the notice stating that Mr. O was 
attorney for defendant could not con¬ 
vert the blank on the opposite side 
into a completed notice of appeal. 
Iowa.—Jensen v. Adlum, 206 N.W. 
129, 201 Iowa 1042. 

26. Iowa.—Rivers v. Metropolitan 
Life Ins. Co. of New York, 6 N.W. 
2d 3, 232 Iowa 687. 

Wis.—Eaton v. Manitowoc County, 
42 Wis. 317. 

27. Cal.—In re Hultin’s Estate, 178 
P.2d 756, 29 C.2d 825. 

N.Y.—Figgolari v. Evener, 151 N.Y.S. 

2d 718, 2 A.D.2d 650. 

Or.—Robinson v. Phegley, 177 P. 942, 
93 Or. 299. 

Wash.—Larson v. Duclos, 281 P.2i 
458, 46 Wash.2d 334. 

3 C.J. P 1228 notes 71-73. 
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waived, 28 although the signature of appellant or 
his attorney may be affixed by another person duly 
authorized to do so. 29 The fact that such attorney 
is not qualified to practice in the appellate court 
will not affect the validity of the appeal; 30 but it 
has been held that a notice signed only by an at¬ 
torney who is not authorized to practice in the state 
is insufficient. 31 

Effect of failure to sign notice . A statute requir¬ 
ing a notice to be signed by a party or his attorney 
is jurisdictional and an appeal will be dismissed if 
the notice is not so signed; 32 but, where notice of 
appeal is unnecessary, failure to sign a notice will 
not authorize the appeal to be dismissed. 33 Where 
notice is required to be served on the adverse party 
and also the clerk of court, the failure to sign the 
notice given to the clerk is not a ground for dis¬ 
missal. 34 I 


| Errors and defects in signature . The signature 
will not be rendered insufficient by clerical errors 
and other immaterial defects therein. 35 

Appeal by state . A notice of appeal by the state 
is sufficient where it is signed by private attorneys 
acting in cooperation with and under the direction 
of the district attorney. 36 

§ 593(11). - Defects, Objections, and 

Amendments 

In accordance with the provisions of the applicable 
statutes, which are remedial and to be liberally construed 
so as to permit amendments, a notice of appeal which 
is proper and sufficient and timely may be amended as 
to mere mistakes or informalities; but where there is 
no notice, or it is so defective as to be equivalent to 
none, amendment will not be permitted; nor will sub¬ 
stantial amendment be allowed after the expiration of 
time for appeal. 

Whether or not a notice of appeal can be amended 
depends on the provisions of the applicable stat- 


Attoruey for named defendant “et 
aJL” 

Where the names of all of the ap¬ 
pellants appeared in heading of the 
notice of appeal, and a paragraph of 
the notice stated that a certain nam¬ 
ed appellant and “the other above 
named appellants hereby appeal,” 
and the notice was signed by attor¬ 
neys for the named appellant “et 
al.,” the appeal would not be dis¬ 
missed on ground that the appellants 
did not properly sign notice of ap¬ 
peal as required by court rule. 

Ill.—Scully v. Wilhelm, 15 N.E.2d 
313, 368 Ill. 573. 

Authority of attorney after entry of 
judgment 

Employment of an attorney who 
tries a case does not cease on entry 
of judgment for purpose of validat¬ 
ing a defective notice of appeal sign¬ 
ed by attorney who is not attorney 
of record. 

Cal.—Jackson v. Jackson, 163 P.2d 
780, 71 C.A.2d 837. 

Discharged attorney 
Where notice of appeal from order 
denying a preliminary injunction was 
signed by an attorney who had been 
discharged as attorney for defendant 
corporation by court order, and de¬ 
fendant corporation objected to ap¬ 
peal, appeal would be dismissed. 

Cal.—Edlund v. Los Altos Builders, 
235 P.2d 28, 106 C.A.2d 35t). 

No order of substitution 

(1) Where notice of appeal from 
judgment for defendant was not 
signed by plaintiff or his attorney of 
record, but by an attorney employed 
at time of rendering judgment with¬ 
out being substituted as attorney of 
record as required by code; and such 
omission was not waived, and right 
to file valid notice of appeal had ex¬ 


pired, notice of appeal was void and 
appellee’s motion to dismiss appeal 
was granted. 

Cal.—Jackson v. Jackson, 163 P.2d 
780, 71 C.A.2d 837. 

(2) However, a party could per¬ 
fect appeal by notice of appeal sign¬ 
ed by attorney who was not attorney 
of record during the trial without or¬ 
der of substitution, and, on adverse 
party’s refusal to accept such notice 
on last day for filing and serving 
such notice, was entitled to an order 
requiring acceptance of notice nunc 
pro tunc. 

N’.Y.—Gradl v. Saulpaugh, 49 N.Y.S. 
2d 51, 268 App.Div. 787. 

28. Cal.—Livermore v. Webb, 56 C. 
489. 

Jackson v. Jackson, 163 P.2d 780, 
71 C.A.2d 837. 

3 C.J. p 1229 note 74. 

29. Idaho.—Robinson v. St. Maries 
Lumber Co., 186 P. 923, 32 Idaho 
651. 

Or.—Howard v. Hartford Fire Ins. 
Co. of Hartford, Conn., 144 P. 450, 
77 Or. 341. 

Telegraph company 
Appellants’ attorneys* typewritten 
signatures, placed by telegraph com¬ 
pany, pursuant to authorization by 
one of such attorneys, on telegraph¬ 
ed copy of notice of appeal, were 
proper. 

Or.—Roddy v. State, 135 P.2d 298, 64 
Idaho 653. 

Implied authorization of insurance 
company 

An insurance company which ex¬ 
pressly undertakes by the terms of 
its policy to defend in the name of 
assured all suits brought against as¬ 
sured for compensation or damages 
assured against by the policy is 
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thereby impliedly authorized to do 
all things reasonably necessary for 
such defense including the signing 
of a notice of appeal from one court 
to another. 

Hawaii.—Tomondong v. Ikezaki, 32 
Hawaii 12. 

30. Cal.—Beardsley v. Frame, 15 P. 
310, 73 C. 634. 

Idaho.—Taylor v. McCormick, 64 P. 
239, 7 Idaho 524. 

31. Or.—In re Nelson’s Estate, 198 
P. 892, 101 Or. 14. 

Or.—In re Nelson’s Estate, su¬ 
pra. 

33. Ala,—Federal Land Bank of 
New Orleans v. Southmont Mfg. 
Co., 122 So. 426, 219 Ala. 447. 

34. Ind.—Perkins v. Indiana Mfg. 
Co., 108 N.E. 165, 58 Ind.App. 220. 

35. Iowa.—Clinton Bridge Works v 
Kingsley, 175 N.W. 976, 188 Iowa 
218. 

3 C.J. p 1229 note 76. 

Omission of designation as attorney 
The supreme court has jurisdic¬ 
tion of an appeal, although the no¬ 
tice of appeal is signed by appellant's 
two attorneys of record without the 
addition of the words “Attorneys for 
Appellant." 

Iowa,—Clinton Bridge Works v. 
Kingsley, supra. 

36. Or.—State v. Fendall, 295 F. 194. 
135 Or. 142. 

Under former constitutional provi- 
sion a prosecuting attorney was the 
“attorney" for a county within a 
statute, relating to notice of appeal, 
and a notice signed by private coun¬ 
sel for a county was insufficient. 

Or.—Baskin v. Marion County, 141 P. 
1014, 76 Or. 86$. 
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utes; 36 * 50 and statutes setting forth the require¬ 
ments of the notice of appeal and providing for the 
amendment thereof are remedial in nature and 
should be liberally construed to permit amend¬ 
ments. 36 - 55 Accordingly, if a proper and sufficient 
notice of appeal was given within the prescribed 
time therefor, amendments are generally al¬ 
lowed. 36 - 60 Whether a notice of appeal is a suffi¬ 
cient notice to be correctible by amendment depends 
on whether it accomplishes the basic purpose of the 
notice of appeal. 36 - 66 Since the purpose of the 
notice of appeal is to apprise the opposing party 
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of the taking of the appeal, as discussed supra § 590, 
when the opposing party is apprised beyond danger 
of reasonable misunderstanding, the purpose of the 
notice of the appeal is accomplished, and the court 
may permit the notice to be amended generally in 
the furtherance of justice for good cause shown. 36 - 7 * 

Where there are mere mistakes or informalities in 
a notice of appeal, which do not vitiate the notice 
as long as they do not mislead, and the notice gives 
the necessary information to the proper parties, 
amendments are freely allowed, in the discretion of 
the court; 37 and a party who files an imperfect no- 


36.50 Kan.—Grant v. Reed, 186 P.2d 
239, 163 Kan. 697. 

Okl.—In re Concer’s Estate, 271 P.2d 
329. 

General statute lield not applicable 
Special provision having been made 
in probate code for proceedings on 
appeal from probate court, civil pro¬ 
cedure code section permitting amend¬ 
ment of notice of appeal to bring 
in additional parties was inapplicable 
to appeal from probate court to dis¬ 
trict court. 

Kan.—In re Freshour’s Estate, 280 P. 
2d 642, 177 Kan. 492. 

36.55 Ohio.—Couk v. Ocean Accident 
& Guarantee Corp., 33 N.E.2d 9, 
138 Ohio St. 110. 

Provision for amendment in one sit¬ 
uation 

Fact that statute setting forth re¬ 
quirements of notice of appeal pro¬ 
vides for amendment in only one sit¬ 
uation does not preclude amendment 
in other situation. 

Ohio.—Richards v. Industrial Com¬ 
mission, 127 N.E.2d 402, 163 Ohio 
St. 439. 

Statutory provisions construed 

(1) Statute providing that when 
an appellant shall have given, in good 
faith, notice of appeal, but omits, 
through mistake, to do any other act 
necessary to perfect appeal, appellate 
court may permit an amendment, re¬ 
fers to the act of giving notice, rather 
than to the writing or the instru¬ 
mentality used for that purpose, and 
when appellant has in good faith giv¬ 
en notice and substantially complied 
with procedure prescribed by stat¬ 
utes, the district court may, if ap¬ 
pellant has not complied with their 
letter, allow him to amend. 

Okl.—In re Concer’s Estate, 271 P. 
2d 329. 

(2) Under statute providing that 
notice of appeal may be amended at 
any time by bringing in additional 
parties or otherwise before hearing, 
not only amendments as to parties 
would be authorized, but also amend¬ 
ments of any other matter material 
to the appeal. 

Kan.—Grant v. Reed, 186 P.2d 239, 
163 Kan. 697*. 


36.60 Kan.—In re Freshour’s Estate, 
280 P.2d 642, 177 Kan. 492. 

Ohio.—Toughiogheny & Ohio Coal 
Co. v. Industrial Commission, 63 
N.E.2d 840, 78 Ohio App. 112- 
Fifty West Broad v. Poulson, App., 

57 N.E.2d 687. 

Wis.—Kitchenmaster v. Mutual Auto. 
Ins. Co. of Town of Herman, 21 N. 
W.2d 727, 248 Wis. 335. 

Voidable appeal prior to dismissal 
Where appeal which was not from 
a judgment or from granting of a 
motion to set aside verdict was not 
void but only voidable, and gave re¬ 
viewing court jurisdiction until dis¬ 
missal of appeal, reviewing court 
could allow proposed amendment of 
appeal so as to state that appeal 
was from judgment 
Conn.—Huber v. Pudim, 124 A.2d 219, 
143 Conn. 567. 

Xnartiflcially phrased notice 

An order permitting an amendment 
to a notice of appeal, which had been 
inartificially phrased, but the mean¬ 
ing of which was discernible, did not 
amount to an extension of time to 
appeal, and hence was not particu¬ 
larly objectionable, even if unneces¬ 
sary. 

N.Y.—People v. C. & W. Const. Co., 3 
N.Y.S.2d 67, 254 App.Div. 627, 

appeal denied. 

36.65 Ohio.—Richards v. Industrial 
Commission, 127 N.E.2d 402, 163 
Ohio St. 439—Couk v. Ocean Acci¬ 
dent & Guarantee Corp., 33 N.E.2d 
9, 138 Ohio St 110. 

36.70 Ohio.—Richards v. Industrial 
Commission, 127 N.E.2d 402, 163 
Ohio St 439—Couk v. Ocean Acci¬ 
dent & Guarantee Corp., 33 N.E.2d 
9, 138 Ohio St 110. 

37. Kan.—Matthews v. Jackson, 271 
P.2d 798, 176 Kan. 397—Fruit v. 
Stacy, 215 P.2d 140, 168 Kan. 632. 
Me.—Appeal of Bunker, 151 A. 669, 
129 Me. 317. 

N.Y.—Rosenberg v. Union Trust Co. 
of Rochester, 181 N.E. 71, 259 N. 
Y. 123. 

Kalish v. Belmont Motors, 114 N. 
Y.S.2d 200, 280 App.Div. 824—Peo¬ 
ple v. Schoff, 42 N.Y.S.i2d 216, 266 
App.Div. 158—People v. C. & W. | 
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Const. Co., 3 N.Y.S.2d 67, 254 App. 
Div. 627, appeal denied 15 N.E.2d 
682, 278 N.Y. 741. 

Ohio.—State ex rel. Vail v. Salsbury, 
134 N.E.2d 731, 99 Ohio App. 449 
—Hyland v. Pfalzgraf, 130 N.E. 2d 
414, 98 Ohio App. 503—Perry v. 
Baskey, 106 N.E.2d 790, 90 Ohio 
App. 338—State ex rel. England v. 
Trustees of Franklin Tp., 74 N.E.2d 
402, 79 Ohio App. 476—Fifty West 
Broad v. Poulson, App., 57 N.E.2d 
687—Strider v. Whims, App., 34 
N.E.2d 445. 

S.D.—In re Vasgaard’s Estate, 248 N. 
W. 198, 61 S.D. 240—Redman v. 
Lasell, 183 N.W. 996, 44 S.D. 327 
—Isaacson v. Parker, 176 N.W. 65 3„ 

42 S.D. 562, affirmed 178 N.W. 139, 

43 S.D. 142. 

Wash.—Lawyer Land Co. v. Steel, 
83 P. 896, 41 Wash. 411. 

3 C.J. p 1229 note 77. 

Types of amendments allowable gen- 
©rally 

Where mistakes in appellants’ no¬ 
tice of appeal were of nettling type 
and were scarcely important, and er¬ 
rors did not mislead or prejudice de- 
fendants-respondents, who promptly 
recognized said errors and made prop¬ 
er entries in their own papers, and 
also defendants-respondents deemed 
errors too inconsequential to be 
worthy of mention at time of their 
discovery, subsequent motion by de¬ 
fendants-respondents, to dismiss ap¬ 
peal on ground of errors, was denied 
and motion to correct mistakes was 
granted. 

Or.—Peterson r. Peterson, 292 P.2d 
130. 

Particular mistakes held amendable 
(1) Errors or improprieties in the 
description of the judgment or order 
appealed from, or the failure to de¬ 
scribe it, has been held amendable. 
N.Y.—In re Westberg’s Estate, 18 
N.E.2d 291, 279 N.Y. 316, reargu¬ 
ment denied 27 N.E.2d 444, 283 N.Y. 
589. 

Meredith v. First Trust Co. of Al¬ 
bany, 23 N.Y.S.2d 953, 260 App.Div. 
517, motion denied 25 N.Y.S.2d 
1014, 261 App.Div. 864, reargument 
denied 25 N.Y.S.2d 1014, 261 App. 
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tice of appeal can abandon the attempted appeal, merely a question of defective notice, the appellate 

serve another notice, and perfect his appeal through cour t has no power of amendment. 39 Moreover, an 

the latter instead of the former notice.38 However, amendment will be denied where the error or de- 

where there is an entire absence of notice, or the . . 

notice is defective in substance or so insufficient as * ect * n not * ce was not resu t 0 mista m “ 

to be equivalent to no notice at all, and it is not advertence, or excusable neglect. 39 - 5 


Div. 864, appeal dismissed 33 N. 
E.2d 550, 285 N.Y. 619. 

Ohio.—Mersey v. Hiestand, 34 N.E.2d 
210, 138 Ohio St. 249. 

American Sec. Corp. v. Martin, 84 
N.E.2d 306, 83 Ohio App. 477, ap¬ 
peal dismissed 80 N.E.2d 776, 150 
Ohio St. 288—Youghiogheny & 
Ohio Coal Co. v. Industrial Com¬ 
mission, 63 N.E.2d 840, 78 Ohio 
App. 112— Fifty West Broad v. 
Poulson, App., 57 N.E.2d 687—Fifty 
West Broad v. Poulson, App., 57 N. 
E.2d 685—Durbin v. Humphrey Co., 
App., 49 N.E. 2d 589—In re Dickin¬ 
son, App., 43 N.E.2d 294—Manhat¬ 
tan Terrazzo Strip Co. v. A. Benz- 
ing & Sons, 41 N.E.2d 736, 72 Ohio 
App. 197—Kocher v. Ricketts, App., 
38 N.E.2d 103, appeal dismissed 45 
N.E.2d 607, 140 Ohio St. 545— 

Stnder v. Whims, App., 34 N.E.2d 
445. 

(2) Error or omission in stating 
date of judgment is amendable. 
Ohio.—Meyer v. Meyer, 91 N.E.2d 
892, 153 Ohio St. 408—Couk v. 
Ocean Accident & Guarantee Corp., 
33 N.E.2d 9, 138 Ohio St. 110. 

Collins v. Jordan, App., 113 N. 
E.2d 911—Martin v. Coffman, App., 
91 N.E.2d 297. 

<3) Where a notice of appeal was 
timely filed, but was incorrectly cap¬ 
tioned and filed in wrong court, ap¬ 
pellate court, no prejudice being 
shown, properly permitted notice to 
be refiled in proper court as of orig¬ 
inal filing date. 

Ohio.—Perry v. Baskey, 107 N.E.2d 
328, 158 Ohio St. 151. 

(4) Mistakes in title of cases in 
the appellate court are always sub¬ 
ject to correction on motion or re¬ 
quest of either party. 

Iowa.—Trainer v. Kossuth County, 
201 N.W. 66, 199 Iowa 55. 

(5) Where appeals were taken 
from orders sustaining demurrers 
to the original complaint and an 
amended complaint and the notice of 
appeal from the latter order was 
by inadvertence made to the ear¬ 
lier order, hut the undertakings on 
appeal referred to the correct order, 
the supreme court had the author¬ 
ity to permit an amendment in the 
notice of appeal, so that it would re¬ 
fer to the later order. 

S.D.—Isaacson v. Parker, 176 N.W. 
653, 42 S.D. 562, affirmed 178 N.W. 
139, 43 S.D. 142. 

(6) Where the record shows that 
appellant’s counsel acted in good 
faith in the preparation of the notice 


of appeal and the undertaking, leave 
should be granted to amend the no¬ 
tice of appeal to correct a clerical 
mistake as to the date of entry of 
the order denying a new trial from 
which the appeal was taken. 

S.D.—Redman v. Lasell, 183 N.W. 
996, 44 S.D. 327. 

(7) Where a party claiming a sep¬ 
arable interest under a judgment filed 
notice of appeal from the entire judg¬ 
ment by all of the unsuccessful par¬ 
ties, on motion under the statute, to 
require appellant to execute a super¬ 
sedeas bond in the statutory amount 
in double the amount of the money 
judgments against all the unsuccess¬ 
ful parties as required by statute, ap¬ 
pellant will be permitted to amend 
his notice of appeal to specify with 
certainty that such appeal is taken by 
him alone from a part of a judg¬ 
ment in which he claims a separable 
interest. 

Wash.—Zittel v. Meyer, 180 P. 921, 
106 Wash. 625. 

Error in venue of appellate court 

Notice of appeal erroneously speci¬ 
fying that appeal was taken to ap¬ 
pellate division in a particular de¬ 
partment instead of in another de¬ 
partment may be amended on proof 
that error was inadvertent or ex¬ 
cusable and appeal should not be dis¬ 
missed because of such error. 

N.Y.—F. T. Bishop, Inc. v. 2096 Am¬ 
sterdam Restaurant & Bar, 93 N. 
Y.S.2d 135, 276 App.Div. 783—Peo¬ 
ple v. Schoff, 42 N.Y.S.2d 216, 266 
App.Div. 158. 

38- Nev.—Johns-Manville, Inc., of 
California v. Lander County, 234 P. 
518, 48 Nev. 244. 

3 C.J. p 1229 note 78. 

39. Ill.—Cullinan v. Cullinan, 1 N.E. 

2d 921, 285 Ill.App. 272. 

Kan.—In re Demoret’s Estate, 218 
F,2d 225, 169 Kan. 171—Salt City 
Bldg., Loan & Savings Ass'n v. 
Peterson, 67 P.2d 564, 145 Kan. 
765. 

Ohio.—Cooke v. New York, C. & St. 
L. R. Co., 77 N.E.2d 361, 81 Ohio 
App. 124—Beach v. Rowekamp, 58 
N.E.2d 238, 74 Ohio App. 251— 
Loftus v. Palmer, App., 46 N.E.2d 
312—Williams v. Braun, 30 N.E.2d 
363, 65 Ohio App. 451. 

Or.—In re Burnt River Water Rights, 
241 P. 988, 116 Or. 525—Lee v. 
Gram, 196 P. 373, 105 Or. 49. 
Wash.—Carlson v. Vashon Nav. Co., 
172 P. 860, 102 Wash. 75, 

Wis.—Hafemann v. Milwaukee Auto. 
Ins. Co., 34 N.W.2d, 809, 2 53 Wis. 
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I 540—Kitchenmaster v. Mutual Au¬ 

to. Ins. Co. of Town of Herman, 21 
N.W.2d 727, 248 Wis. 335. 

3 C.J. p 1229 note 79. 

Appeal from order Instead of judg¬ 
ment 

Notice of appeal showing that ap¬ 
peal was taken from order denying 
a new trial and denying judgment 
notwithstanding the verdict could not 
be amended to show that appeal was 
intended to be taken from the judg¬ 
ment, where there was nothing in 
the appeal notice itself which would 
justify holding that appeal was tak¬ 
en from anything other than the or¬ 
der, and notwithstanding the fact 
that a supersedeas bond given to 
supersede the judgment was filed 
at same time the appeal notice was 
served. 

Wash.—Hayton v. Independent Petro¬ 
leum Co., 180 P.2d 557, 27 Wash.2d 
856. 

Necessity of consent of appellee 

In view of fact that appeal by 
way of notice requires voluntary ac¬ 
ceptance of notice by appellee, notice 
may not be expanded to mean some¬ 
thing it does not say, nor may it be 
amended by the court over appellee’s 
objection, but court may resolve an 
obvious ambiguity. 

Del.—Trowel! v. Diamond Supply Co., 
91 A.2d 797, 8 Terry 422. 

Jurisdictional defects 

Errors or defects which go to the 
jurisdiction of the court may not be 
amended. 

Or.—In re Burnt River Water Rights, 
241 P. 988, 116 Or. 625—Lee v. 
Gram, 196 P. 373, 106 Or. 49. 

Defect as to parties 
A bill of exceptions cannot be 
amended by making parties on whom 
service thereof had not been perfect¬ 
ed defendants in error. 

Ga.—Witham v. Cleaveland, 178 S.E. 
436, 180 Ga. 180. 

39.5 Capaoity in which appellant 
acts 

Appellant's motion to amend her 
notice of appeal by describing her¬ 
self as an appellant individually 
was denied, where it appeared that 
when appeal was taken by appellant, 
as administratrix, there was no mis¬ 
take, inadvertence, or excusable neg¬ 
lect in failing to designate appellant 
in notice of appeal as an individual 
appellant 

N.Y.—Xn re McNeil's Estate, 70 N.Y. 
S.2d 832, 272 App.Div. 912. 
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A notice of appeal cannot be amended to include 
matter entirely disconnected from it; 40 and, since 
the amendment relates back to the original no¬ 
tice, orders entered after the filing of the original 
notice cannot be added to the notice by amend¬ 
ment. 40 * 5 However, provided the time for appeal 
therefrom has not expired, as discussed below, when 
a valid appeal has been timely taken from a judg¬ 
ment, the appellate court may permit an amendment 
of the notice of appeal so as to include an appeal 
from an order overruling a motion for a new 
trial, 40 * 10 and an amendment of a notice of appeal 
from a ruling on a demurrer to a pleading has been 
allowed so as to include a ruling on a motion to 
strike the pleading. 40 * 15 Conversely, when the no¬ 
tice of appeal recites that it is from an order over¬ 
ruling a motion for a new trial instead of from the 
final order, as required, the court may, of its own 
motion, permit an amendment on the notice so as 
to designate the final order as the one appealed 
from. 40 * 20 

After expiration of time for appeal . After the 
time for appeal has expired, the notice may be 
amended as to slight inadvertent mistakes or clerical 
errors, 41 but not as to defects of a more substantial 
nature. 42 An amendment which will have the ef¬ 
fect of allowing an appeal which has not actually 
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been taken cannot be made, where the time for tak¬ 
ing the appeal has expired, as an amendment allow¬ 
ing an appeal from the judgment, where an appeal 
from the order denying a new trial was originally 
taken by the notice of appeal; 43 and, conversely, 
an amendment cannot bring up an appeal from an 
order denying a new trial after the time for ap¬ 
pealing from such order has expired, where an ap¬ 
peal from the judgment has been given. 44 How¬ 
ever, in such cases the appeal need not be dismissed, 
but is merely limited to a review of the judgment or 
order properly appealed from. 44 * 5 A notice of 
appeal may not be amended to include intermediate 
judgments after the time during which a notice of 
appeal may be served has elapsed. 45 

Notice of appeal treated as corrected. While the 
notice of appeal should be amended by proper steps 
taken, such as proof on affidavit as to the fact that 
the mistake or irregularity was inadvertent or ex¬ 
cusable, 45 * 5 under some circumstances the court 
may, of its own motion, treat the notice as amend¬ 
ed. 45 * 10 Thus, the appellate court may, of its own 
motion, disregard the statement in the notice of ap¬ 
peal as to the judgment to be reviewed, and treat 
the appeal as one from the judgment from which the 
appeal should actually have been. 45 * 15 


40. Or.—Oxman v. Baker County, 
234 P. 799, 115 Or. 436. 

Amendment to cover additional rul¬ 
ings 

Notice of appeal specifically recit¬ 
ing that appeal was from an “entry 
sustaining motion for new trial” in 
the cause on a certain date could not 
be amended by adding notice of ap¬ 
peal from orders overruling motions 
for an instructed verdict, since to do 
so would not be an “amendment" but 
rather the substitution of a differ¬ 
ent notice for the one that was filed 
and thereby a new appeal for the one 
that was filed. 

Ohio.—Malone v. Industrial Commis¬ 
sion, 36 N.E.2d 52, 66 Ohio App. 
505. 

Request for transcript 

Where plaintiff’s notice of appeal 
conformed precisely to the require¬ 
ments of the statute, and required no 
amendment, his motion to amend the 
notice to embody a notice to the 
clerk, requesting the transcript of the 
testimony required by § 958 a, under 
which plaintiff had Intended to per¬ 
fect his appeal, was properly denied. 
Cal.—Chapuis v. Pesante, 183 P. 247, 
41 C.A. 688. 

40.5 Ill.—Holmes v. Holmes, 86 N.E. 
2d 275, 887 Ill.App. 648—Wiley v. 
Michelmore. 69 N.E.2d 342, 325 Ill. 
App. 259. 

40.10 Kan: — Mathias ▼. Dickerson, 


298 P.2d 219, 179 Kan. 739—McQuin 
v. Santa Pe Trail Transp. Co., 122 
P.2d 787, 155 Kan. 111. 

40.15 Kan.—T. M. Deal Lumber Co. 
v. Vieux, 298 P.2d 339, 179 Kan. 
760. 

40.20 Ohio.—Jackson v. Jackson, 42 
N.E.2d 932, 69 Ohio App. 65. 

41. N.T.—Rothenberg v. Metzger, 
238 N.T.S. 139, 229 App.Div. 444. 

42. Fla.—Seaboard Air Line R. Co. 
v. Holt, 80 So.2d 354. 

Kan.—Fruit v. Stacy, 215 P.2d 140, 
168 Kan. 632. 

Minn.—Ullman v. Lutz, 55 N.W.2d 
57, 238 Minn. 21—In re Mikkelson’s 
Estate, 228 NW. 174, 178 Minn. 601. 
Additional appellant 
A notice of appeal by six of the 
seven defendants against whom judg¬ 
ment was rendered cannot be amend¬ 
ed, after the expiration of the time 
for taking appeal, by inserting there¬ 
in the name of the other defendant 
as an appellant, although it was in¬ 
tended to include his name in the 
original notice. 

N.Y.—Kaumagraph Co. v. Stampa- 
graph Co., 184 N.Y.S. 321. 
Enlargement of scope of appeal 
Where defendant's notice of ap¬ 
peal to circuit court was from only 
two of four provisions of civil court’s 
judgment, circuit court could not or¬ 
der amendment of defendants’ notice 
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of appeal after time for appeal had 
expired, in order to enlarge the scope 
of the appeal to the other two provi¬ 
sions of the judgment. 

Wis.—Hafemann v. Milwaukee Auto. 
Ins. Co., 34 N.W.2d 809, 253 Wis. 
540. 

43. Del.—Trowell v. Diamond Supply 
Co., 91 A.2d 797, 8 Terry 422. 

N.Y.—Lavalle v. Skelly, 90 N.Y. 546, 
16 N. Y.Wkly.Dig. 41. 

3 C.J. p 1230 note 80. 

44. Kan.—Harshbarger v. Carson, 
303 P.2d 143, 180 Kan. 241. 

N.Y.—Bulkley v. Whiting Mfg. Co., 
121 N.Y.S. 159, 136 App.Div. 479. 

Fry v. Bennett, 7 Abb.Pr. 357, 
16 How.Pr. 385. 

3 C.J. p 1230 note 81. 

44.5 Kan.—Harshbarger v. Carson, 
303 P.2d 143, 180 Kan. 241. 

45. N.Y.—Sobel v. Sob el, 254 N.Y.S* 
93, 234 App.Div. 98—Griffin-White 
Shoe Co. v. Alexanderson, 240 N.Y* 
S. 1, 228 App.Div. 794. 

45.5 Affidavit insufficient to war¬ 
rant relief 

Cal.—Fotheringham v. Moore, 241 P. 
280, 74 C.A. 562. 

45.10 N.Y.—Maltz v. Rosenberg, 38 
N.Y.S.2d 940, 265 App.Div. 972. 

45.15 N.Y.—Fire Ass’n of Philadel¬ 
phia v. General Handkerchief 
Corp., 107 N.E.2d 499, 304 N.Y. 382. 
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§§ 593 (11)-594(1) APPEAL & ERROR 


Appeals on questions of law and fact. Under stat¬ 
ute so providing, while the appellant is required to 
•designate the type of appeal or hearing on appeal, 
that is whether the appeal is on questions of law 
■or on questions of law and fact, the failure so to 
•designate is not jurisdictional, as discussed supra 
§ 593(1), and the notice of appeal may be amended 
by the appellate court in the furtherance of jus¬ 
tice. 45 - 20 Under a provision to that effect, when¬ 
ever an appeal on questions of law and fact is taken 
in a case where it is determined that the appellant 
is not permitted to retry the facts, the appeal need 
not be dismissed, but the notice of appeal may be 
amended, in some instances by the court of its own 
motion, so as to permit the appeal to stand for 
hearing on appeal on questions of law only. 45 - 25 
Conversely, in a proper case the court may permit 
the amendment of a notice of appeal on questions 
of law to provide for an appeal on questions of law 
and fact. 45 - 30 However, an amendment to change 
a notice of appeal from an appeal on questions of 


law to one on questions of law and fact will be 
denied where the case is not a law and facts case, 
since to allow such an amendment would in effect 
amount to granting permission to file a sham plead¬ 
ing; 45 - 35 nor will such an amendment be allowed 
where the statutory requisites for an appeal on law 
and facts have not been complied with. 45 - 40 

Motion to compel amendment . In a proper case 
an appellee may move to require appellant to amend 
the form of his appeal, or in the alternative to dis¬ 
miss the appeal. 45 - 45 

§ 594(1). Service, Return, Proof, and Filing 
or Entry 

A notice of appeal must be served and filed In accord¬ 
ance with statutory provisions, and the requirement is 
Jurisdictional. 

The statute governing the service and filing of the 
notice of appeal must be complied with in order to 
give the appellate court jurisdiction to entertain the 
appeal. 45 - 80 Thus, the notice of appeal must be 


Appeal to higher court as matter or 
right 

Where judgment, in insurer’s suit 
for premiums, dismissing insured’s 
counterclaim to recover on policy be¬ 
cause prior action on policy had been 
removed to federal court was appeal- 
able as of right, even though no¬ 
tice of appeal named order of ap¬ 
pellate division affirming dismissal 
as appealable paper, court of appeals 
would treat appeal of insured as hav¬ 
ing been taken from judgment which 
dismissed its counterclaim. 

N.Y.—Fire Ass’n of Philadelphia v. 
General Handkerchief Corp., su¬ 
pra. 

No award made 

In proceeding for stay of arbitra¬ 
tion proceedings where no arbitration 
award was made so that appeal did 
not lie from the judgment, but there 
was in record a final order of ap¬ 
pellate division in which provisions 
of judgment were duplicated, court 
of appeals would treat such order as 
the paper appealed from and thereby 
•consider the merits on appeal. 

N.Y.—In re Huxley, 61 N.E.2d 419, 
294 N.Y. 146. 

45.20 Ohio.—Loos v. Wheeling & L. 
E. Ry. Co., 16 N.E.2d 467, 134 Ohio 
St. 321. 

45.25 Ohio.—Strider v. Whims, App., 
34 N.E.2d 445—Reibold v. Evans, 29 
N.E.2d 369, 65 Ohio App. 123—Cry- 
er v. Conard, 28 N.E,2d 937, 64 
Ohio App. 351—In re Arrasmith’s 
Estate, 7 3ST.E.2d 826, 54 Ohio App. 
391—Sommers v. De Ran, 4 N.E.2d 
267, 53 Ohio App. 87. 

American Restaurant & Lunch 
Co. v. Glander, 17 Ohio Supp. 119, 
affirmed 70 N.E.2d 93, 147 Ohio 
St. 147. 


Words “and fact” stricken from no¬ 
tice of appeal 

Ohio.—Holpp v. Litman, App., 91 N. 
E.2d 530—State ex rel. Castle Na¬ 
tional v. Village of Wickliffe, App., 
80 N.E.2d 200, appeal dismissed 74 
N.E.2d 270, 148 Ohio St. 410—Ray- 
kovich v. City of Youngstown, 
App., 79 N.E.2d 242—Jones v. Lew¬ 
is, App., 44 N.E.2d 735, 70 Ohio App. 
17—Johnson v. Shaffer, 28 N.E.2d 
765, 64 Ohio App. 236. 

Effect of amendment 

An amendment under statute of no¬ 
tice of appeal on questions of law 
and fact so as to be a notice of ap¬ 
peal on questions of law by the ap¬ 
pellate court in the furtherance of 
justice for good cause shown would 
relate back to time of filing of no¬ 
tice of appeal, but would not have 
effect of bringing the appeal with¬ 
in statute providing that appeals on 
questions of law and fact shall stand 
for hearing as an appeal on questions 
of law if the appellate court deter¬ 
mines that appellant is not permitted 
to retry the facts, and statute provid¬ 
ing that appellate court shall fix 
the time for the preparation of a bill 
of exceptions if it determines that 
the case cannot be heard On the facts. 
Ohio.—Stevely v. Stoll, 14 N.E.2d 419, 
67 Ohio App. 401. 

No correctfble appeal 
Where action was one for money 
and could not be construed as ac¬ 
tion in chancery, and appellant gave 
a supersedeas rather than appeal 
bond, record showed that fie intended 
to appeal o ( n questions of law, and 
hence, after failure to file brief in 
time, appeal could not be, retained on 
theory that appellant had improper¬ 
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ly given notice of appeal on questions 
of law and fact. 

Ohio.—Foerster v. Foerster, App., 61 
N.E.2d 923. 

45.30 Ohio.—Rice v. Campbell, 60 N. 
E.2d 430, 71 Ohio App. 477. 

45.35 Ohio. —Bruckman v. Cooper, 
App., 65 N.E.2d 675. 

45.40 Failure to file timely appeal 
bond 

Plaintiff’s notice of appeal was not 
amendable so as to state that appeal 
was on questions of law and fact 
rather than on questions of law, 
where no appeal bond was given 
within twenty days of entry of judg¬ 
ment appealed from as required by 
statute in order to effectuate an ap¬ 
peal on questions of law and fact. 
Ohio.—Bruckman v. Cooper, supra. 

45.45 Motion held properly overruled 
Appellee’s motion to require ap¬ 
pellant to amend the form of his ap¬ 
peal was overruled where original 
appeal appeared regular In all partic¬ 
ulars, was properly designated as 
an appeal on questions of law, and 
was directed to the Anal Judgment 
Ohio.—Hepner v. Hepner, App,, 51 N, 
E.2d 44. 

Duty to famish memorandum 
Court of appeals should be fur¬ 
nished with a memorandum in sup¬ 
port of motion to require appellant to 
amend the form of his appeal, or in 
the alternative to dismiss appeal. 
Ohio.—-Hepner v, Hepner, supra, 

45.80 Mont—McLeod v, McLeod, 
128 P.2d 965, 124 Mont. 590. 
{Statute as to pleadings held inap¬ 
plicable 

Appeal from court of ordinary to 
superior court was not such a “de- 
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served on the parties specified by the statute, or 
their attorneys, or on the clerk of the court, or on 
both, as required by the statute, and in the mode 
prescribed, and such service is generally essential 
to appellate jurisdiction. 46 It must also, as a juris¬ 
dictional requisite, be filed with, or entered by, the 
clerk or court when the statute so provides ; 47 and 
it has been held that the court cannot take jurisdic¬ 
tion of an appeal on the grounds of hardship or in¬ 
justice. 47 * 5 
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By statute in some jurisdictions, under an alterna¬ 
tive method of taking an appeal, filing the notice of 
appeal is sufficient without serving it on respondent 
or his attorney; 48 and in some jurisdictions a mere 
oral notice or an entry of notice on the records of 
the court is sufficient. 49 

Withdrawal. When notices of appeal are volun¬ 
tarily withdrawn, the case stands as though they 
had never been served or filed. 50 


murrer, plea, or cross-action” with¬ 
in statute requiring service of such 
pleadings on opposite party prior to 
filing as to invalidate the appeal be¬ 
cause of failure of plaintiff in error 
to serve copy of appeal on defend¬ 
ant in error. 

Ga.—Cooper v. Cooper, 76 S.E.2d 726, 
88 Ga.App. 335. 

46. Ark.—Walker v. Noll, 122 S.W. 
48 8, 92 Ark. 148. 

Idaho.—Isaak v. Journey, 13 P.2d 
247, 52 Idaho 274. 

Ill.—Schafer v. Robillard, 17 N.E.2d 
963, 370 Ill. 92. 

Ind.—Hydro Electric Engineering 
Corporation v. Bonifleld, 178 N.E. 
864, 93 Ind.App. 448—Roe v. Jewel 
Tea Co., 124 N.E. 505, 71 Ind.App. 
170. 

Kan.—Polzin v. National Co-op. Re¬ 
finery Ass’n, 298 P.2d 333, 179 

Kan. 670, rehearing denied 302 P.2d 
1003, 180 Kan. 178. 

Mont.—McLeod v. McLeod, 228 P.2d 
965, 124 Mont. 690. 

N.J.—Application for Recheck of Ir¬ 
regular Ballots Cast for Mayor and 
Councilman of Borough of South 
River, Middlesex County, 98 A.2d 
900, 27 N.J.Super. 109. 

N.D.—Jager v. Grommesh, 77 N.W.2d 
873. 

Or.— Corpus Juris quoted In North¬ 
western Nat. Ins. Co. of Milwau¬ 
kee, Wis., v. Averill, 42 P.2d 747, 
751, 149 Or. 672—In re Burnt River 
Water Rights, 241 P. 988, 116 Or. 
626—Temminck v. Doering, 191 P. 
348, 97 Or. 146. 

Utah.—Wasatch Livestock Loan Co. 

v. Jones, 10 P.2d 1070, 79 Utah 352. 
3 C.J. p 1230 notes 82, 86. 

Attempt to Berve is not sufficient. 
Nev.—Johns-Manville, Inc., of Cali¬ 
fornia v. Lander County, 234 P. 
518, 48 Nev. 244. 

Service unnecesBary 

In a proceeding between the wife 
and her attorney in a divorce action, 
service of notice of appeal on the 
husband and certain other parties 
connected with the litigation or hav¬ 
ing claims for expenses in connection 
therewith was not necessary. 

Wash.—Gust v. Judd, 163 F. 309, 88 
Wash. 636. 

47- Cal.—Kellett v. Marvel, 68 P.2d 
649, 6 C.2d 464—Title Ins. Aj.TfUSt 
4A C.J.S.—23 


Co. v. California Development Co., 
143 P. 723, 168 C. 397. 

Fla.—Counne v. Saftan, 87 So.2d 586 
—Klein v. Werner, 183 So. 159, 133 
Fla. 683. 

Iowa.—Bates v. Adel State Bank, 
271 N.W. 638, 222 Iowa 1323. 

Kan.—Polzin v. National Co-op. Re¬ 
finery Ass’n, 298 P.2d 333, 179 Kan. 
670, rehearing denied 302 P.2d 
1003, 180 Kan. 178. 

Ky.—Electric Plant Bd. of City of 
Hopkinsville v. Stephens, 273 S.W. 
2d 817. 

Mo.—Hynes v. Risch, App., 243 S.W. 
2d 116. 

Mont.—McLeod v. McLeod, 228 P.2d 
965, 124 Mont. 590. 

Neb.—Barney v. Platte Valley Public 
Power & Irrigation Dist., 13 N.W. 
2d 120, 144 Neb. 230. 

N.J.—Application for Recheck of Ir¬ 
regular Ballots Cast for Mayor & 
Councilmen of Borough of South 
River, Middlesex County, 98 A.2d 
900, 27 N.J.Super. 109. 

Dickson v. Scott, 163 A. 19, 10 
N.J.Misc. 1181. 

N.D.—Jager v. Grommesh, 77 N.W. 
2d 873. 

Ohio.—Richards v. Industrial Com¬ 
mission, 127 N.E.2d 402, 163 Ohio 
St. 439—State v. Nickles, 112 N.E. 
2d 531, 159 Ohio St. 353. 

American Zinc Oxide Co. v. Lo¬ 
cal Union No. 536, Columbus Oxide 
Workers, Columbus, Ohio, App., 88 
N.E.2d 287—Strevey v. Williams, 
App., 35 N.E.2d 469. 

Wallace v. Bertke, Com.Pl., 75 
N.E. 2d 191. 

Or.—Union Cent. Life Ins. Co. v. 
Deschutes Valley Loan Co., 3 P. 
2d 636, 139 Or. 222. 

Tex.—Republic Nat. Bank v. Jor- 
dan, Civ.App., 17 S.W.2d 84. 

Utah.—Anderson v. Anderson, 282 P. 

2d 845, 3 Utah 2d 277. 

3 C.J. p 1230 note 83. 

Decree entered in vacation 

Notice of appeal from a decree en¬ 
tered in vacation becomes effective 
for the purpose of commencing the 
period of the time allowed for ap¬ 
peal when filed with the clerk. 
Mich.—Webb v. Webb, 225 N.W. 514, 
247 Mich. 161. 

Nqtice in open court 
When so specified by statute, if a 
nqtic^ of appeal is given in open 
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court, a written notice need not be 
filed by the clerk of court. 

Tex.—General Acc. Fire & Life As- 
sur. Corporation v. Butler’s Ice 
Cream Factory, Civ.App., 291 S.W. 
674, affirmed, Com.App., 5 S.W.2d 
976—Atchison, T. & S. F. Ry. Co. 
v. Hix, Civ.App., 291 S.W. 281— 
O’Neil v. Duffey, Civ.App., 250 S. 
W. 772. 

47.5 Ky.—Electric Plant Bd. of City 
of Hopkinsville v. Stephens, 273 
S.W.2d 817. 

48. Cal.—Title Ins. & Trust Co. v. 
California Development Co., 152 
P. 542, 171 C. 173—Martin v. Beck¬ 
er, 146 P. 665, 169 C. 301. 

Pioneer Truck Co. v. Hawley, 
179 P. 447, 39 C.A. 481. 

No penalty for nonobservance of re- 
quirement 

Suspensive appeal taken by writ¬ 
ten motion filed in open court was not 
dismissible for failure to serve copy 
of motion for appeal on either ap¬ 
pellee or his counsel of record, since 
statutes providing for service of 
pleadings on adverse party or coun¬ 
sel of record provides no penalty for 
nonobservance of such provisions. 
La.—Doll v. R. P. Farnsworth & 
Co., App., 49 So.2d 354. 

Duty of appellee to be vigilant 

Statute does not require that no¬ 
tice of filing intention to appeal, or 
copy thereof, be given or served on 
appellees, it being incumbent on ap¬ 
pellee to make such observation of 
the progress of the case as is neces¬ 
sary to determine whether appeal is 
perfected by the filing of notice 
within time. 

Ohio.—Shafer v. Stein, 62 N.E.2d 
297, 78 Ohio App. 47. 

Notice filed in court 

Service of a notice of appeal is 
not necessary to the jurisdiction of 
the court, when, by statute, the fil¬ 
ing of the notice in court is suffi¬ 
cient. 

Hawaii.—Laupahoehoe Sugar Co. v. 
Lalakea, 27 Hawaii 682. 

49. Ohio.—Humphreys v. State, 70 
N.E. 957, 70 Ohio St. 67, 101 Am.S. 
R. 888, 65 L.R.A. 776, 1 Ann.Cas. 
233. 

3 C.J. p 1223 note 30. 

50. Iowa.—Ziegler v. Jennison, 4 
Greene 561. 
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§§ 594(2)-594 (3) APPEAL & ERROR 


§ 594(2). -Who May Serve 

Except as statutes may restrict the rule, service may 
be made by the party himself, his attorney, or any quali¬ 
fied and competent person. 

In the absence of any restriction in the statute 
requiring the service of a notice of appeal, the 
service may be made by the party himself, his at¬ 
torney, or any qualified and competent person. 50 - 50 
However, following the practice in the service of 
papers and notices generally, a notice of appeal 
should be served by the proper officer or other person 
authorized by statute, and service cannot be made 
by the party appealing in the absence of a statute 
authorizing such service. 51 Where the sheriff is 
disqualified from serving notice because he is an 
interested party, and a statute provides that the 
coroner shall perform the sheriffs duties when he 
is incapacitated from service, service by the sheriffs 
deputy is ineffective. 52 

Service by mail. Under a statute which provides 
that service by mail may be made by any person 
other than the party himself, service made by mail 
by the attorney for appellant is permissible 53 


§ 594(3). -Persons to Be Served 

Subject to some exceptions, service may and gen¬ 
erally must be made on the attorney of record for the 
party at the time of service, or on the party. Service is 
sometimes required to be made on the trial judge or the 
clerk of court. 

Under the statutes requiring the service of a no¬ 
tice of appeal on parties designated therein, the no¬ 
tice must be served on the parties themselves, and 
unless it is within some exception, service on the at¬ 
torney of a party is not a compliance; 54 and where 
such service on the attorney is not cured, as by the 
party’s general appearance, the appeal will be dis¬ 
missed. 54 - 5 However, in the absence of a statute 
providing otherwise or when a statute requires no¬ 
tice of appeal to be served on the party or his at¬ 
torney, service may and generally must be made on 
the attorney of record for the party, 55 or on the 
party. 56 On the other hand, when a general statute 
requires service of notice or papers on an attorney, 
if a party has one in an action, a notice of appeal 
is within the statute, and service cannot be made on 
the party. 57 

Ordinarily, one serving a notice of appeal may 
presume that the opposing party’s trial court counsel 
continues in that capacity and service on him is 


50.50 Agent of express company 

Notice of appeal delivered by agent 
of express company is valid. 

Or.—Storm v. Thompson, 64 P.2d 
1309, 155 Or. 686. 

51. Idaho.—Davis v. Bach, 196 P. 
673, 33 Idaho 551. 

Iowa.—Conway v. McGregor, etc., R. 
Co., 43 Iowa 32. 

N.T.—Figgolari v. Evener, 151 N.Y. 

S.2d 718, 2 A.D 2d 650. 

Or.—Corpus Juris Secundum cited in 
Welch v. Arney, 219 P.2d 1086, 1087, 
189 Or. 277. 

3 C.J. p 1230 note 85. 

52. Idaho.—Davis v. Bach, 196 P. 
673, 33 Idaho 551. 

53. Or.—Northwestern Clearance Co. 
v. Jennings, 209 P. 875, 106 Or. 291. 

54. Ind.—Neff v. City of Indianapo¬ 
lis, 198 N.E. 328, 209 Ind. 203. 

Rissier v. Caterpillar Tractor 
Co, 11 N.E.2d 1007, 104 Ind.App. 
513. 

N.D.—In re Bratcher’s Estate, 34 N. 

W.2d 825, 76 N.D. 194. 

3 C.J. p 1231 note 87. 

54.5 Ind.—Rissler v. Caterpillar 
Tractor Co., 11 N.E.2d 1007, 104 Ind. 
App. 513. 

55. Ala.—Johnson v. Green, 66 So.2d 
768, 259 Ala. 511. 

Idaho.—Houghtelin v. Diehl, 277 P. 
699, 47 Idaho 636. 

Iowa.—Home Sav. Bank of Slater v. 
Klise, 216 N.W. 109, 205 Iowa 1103 
—Wehrmah v. Moore, 159 N.W. 218, 
177 Iowa 642. 


La.—Wiltz v. Home Bldg. & Loan 
Ass'n, App., 24 So.2d 204. 

Okl.—Corpus Juris cited in State v. 
Oppenheim, 83 P.2d 533, 534, 183 
Okl. 550. 

Or.—Drake Lumber Co. v. Lindquist, 
170 P.2d 712, 179 Or. 402—Ogdon 
v. Hoffman, 172 P. 503, 88 Or. 503. 
Utah.—In re Phillips’ Estate, 44 P. 

2d 699, 86 Utah 358. 

S.C.—Anderson v. Anderson, 18 S.E.2d 
9, 198 S.C. 412. 

Va.—Andrews v. Cahoon, 86 S.E.2d 
173, 196 Va. 790. 

Wash.—-Atwood v. McKenzie-Water- 
house Co., 206 P. 978, 120 Wash. 
214, 41 A.L.R. 650. 

3 C.J. p 1231 note 88. 

Guardian’s attorney held without au¬ 
thority 

Where authority of guardian as 
such terminated before trial of suit 
instituted on behalf of ward, service 
of notice of appeal on attorney em¬ 
ployed by guardian and having no 
direct authorization from former 
ward to maintain suit gave supreme 
court no jurisdiction of appeal by 
adverse party. 

Mont.—Mitchell v. McDonald, 136 P. 
2d 536, 114 Mont. 292. 

Attorney depositing fond in court 

Appearance of an attorney for an 
insurance company which deposited! 
the fund contested for by appellant 
and respondent, and in another suit 
in which respondent was a party, did 
not constitute him attorney for re- , 
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spondent so as to require service of 
notice of appeal on him. 

Cal.—Garrett v. Garrett, 139 P. 1050, 
31 C.A. 173. 

56. Mont.—Mantle v. Largey, 41 P. 
1077, 15 Mont. 116. 

Or.—Drake Lumber Co, v. Lindquist, 
170 P.2d 712, 179 Or. 402—Butler 
v. Smith, 25 I\ 381, 20 Or. 126. 

S.C.—Anderson v. Anderson, 18 S.R2d 
9, 198 S.C. 412. 

Service ou agent 

An appeal will not be dismissed 
on the ground that summons issued 
by the clerk of the court of appeals 
was not served on an agent of the 
appellee, where there in nothing in 
the record tending to show that such 
person was or was not appellee’s 
agent* except the return by the sher¬ 
iff, which shows the person on whom 
it was served was such an agont, no 
affidavit being died, and there being 
nothing on which to base the claim 
that he was not such agent except 
the bare statement of counsel in 
their written motion to dismiss the 
appeal. 

Ky.—Proctor v. Louisville & N. R. 
Co., 233 S.W. 736, 192 Ky. 330. 

57. Cal.—Abrahms v. Stokes, 39 C. 
150. 

Jones v. MoGarvey, 56 P. 896, 6 
Cal.Unrep.Cas. 277. 

Mont.—In re Malick’s Estate, 228 P. 

2d 963, 124 Mont. 585. 

N.Y.—Tripp v. DeBow, 5 How.Pr, 114. 
3 C.J. p 1232 note 90. 
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sufficient; 58 but where appellant has knowledge at 
the time of service that the attorney no longer 
represents appellee, a notice served on him is in¬ 
effectual. 59 Where the same attorney represents 
appellant and coparties of appellant in the trial court, 
service on the attorney on behalf of the coparties 
is effectual ; 60 but where an attorney accepts serv¬ 
ice on behalf of but one of several of his clients 
who are adverse parties to appellant, the acceptance 
of notice is not sufficient as to those not named. 61 

Death of party . On the death of the party the 
authority of an attorney ceases, and service on him 
or his acknowledgment of service cannot be made 
unless authorized by statute, 62 or unless he has been 
retained by the personal representative. 63 

Service on one not interested in case. A notice 
served on one who does not appear in the case as 
an interested party, or attorney, or in any other way 
is a mere nullity and ineffectual to perfect an ap¬ 
peal. 64 


APPEAL & ERROR § 594(3) 

On trial judge . Under a statute so providing, a 
copy of the notice of appeal should be served on the 
trial judge; 64 - 5 but the failure to do so has been 
held not to be jurisdictional or vital to the life of 
the appeal. 64 - 10 

On clerk of court . When a statute requires serv¬ 
ice of notice on the clerk of the court, omission 
to do so is generally fatal to the appeal. 65 Under 
some statutes where defendant appears in person in 
the court below and has no attorney, and he is ab¬ 
sent from the state when the appeal is taken, it is 
sufficient to serve the notice of appeal on the clerk 
for him. 66 The service should be made on the clerk 
of the court from whose judgment or order the ap¬ 
peal is taken. 67 Service on a deputy clerk is suffi¬ 
cient when the clerk is not present, although ac¬ 
cessible at the time. 68 

When so provided by statute, it is not necessary 
to serve notice on the clerk of the circuit court 
where notice to the appellees is issued from the 
supreme court after the transcript is filed. 69 


58. Ind.—Walker v. Johnson, 113 N. 
E. 314, 62 Ind.App. 550. 

Or.—Lehman v. Knott, 187 P. 1109, 
100 Or. 240. 

Associate attorney 

A notice of appeal served on, and 
accepted by, an associate attorney 
hired for the trial of the cause, 
holding himself out as attorney after 
the trial, is sufficient notice, where 
appellant has no notice of the at¬ 
torney’s limitation of authority. 

Or.—Lehman v. Knott, supra. 

59. Ind.—Walker v. Johnson, 113 N. 
E. 314, 62 Ind.App. 550. 

Kotlce to appoint another attorney 
Where attorney of record for de¬ 
fendants ceased to act as such on 
assuming office of ' federal judge, 
plaintiff who failed to give defend¬ 
ants written notice to appoint an¬ 
other attorney, or appear in person 
as provided by statute for such a sit¬ 
uation, could not perfect appeal by 
delivering notice of appeal to the 
clerk as authorized by general stat¬ 
ute when a nonresident plaintiff or 
defendant has no attorney in the ac¬ 
tion. 

Mont,—Endresse v. Van Vleet, 169 P. 
2d 719, 118 Mont. 533. 

GO. Iowa.—City of Osceola v. Gjelle- 
fald Const. Co. of Forest City, 263 
N.W. 1, 220 Iowa 685. 

Or.—Northwestern Clearance Co. v. 

Jennings, 209 P. 875, 106 Or. 291. 
Attorney held to represent executrix 
Where a defendant died during 
pendency of an action and his ex¬ 
ecutrix was substituted as party de¬ 
fendant, on motion by plaintiffs 
counsel consented to in writing by 
her attorney, and action continued 


through trial and appeal with an¬ 
other attorney who had represented 
all defendants continuing to appear 
as counsel for all defendants, includ¬ 
ing executrix, other attorney prop¬ 
erly represented executrix with re¬ 
spect to her appearance in trial court 
and service on her of notice of ap¬ 
peal. 

Utah.—Hammond v. Johnson, 75 P.2d 
164, 94 Utah 35. 

61. Or.—Jubitz v. Gress, 175 P. 79, 
95 Or. 332. 

62. Cal.—Bell v. San Francisco Sav. 

Union, 94 P. 225, 153 C. 64—In re 
Turner, 72 P. 718, 139 C. 85— 

Moyle v. Landers, 20 P. 241, 78 C. 
99, 12 Am.S.R. 22—Judson v. Love, 
35 C. 463. 

Ind.—Thompson v. Newsom, 100 N.E. 

772, 52 Ind.App. 444. 

Or.—Holt v. Idleman, 54 P. 279, 34 
Or. 114. 

3 C.J. p 1232 note 91. 

68. Or.—Holt v. Idleman, supra. 

64. Cal.—Higgins v. Kay, 143 P. 
710, 168 C. 468. 

N.D.—American Loan & Investment 
Co. v. Dalen, 191 N.W. 490, 49 N.D. 
323. 

64.5 N.J.—Cummins v. Board of Ad¬ 
justment of Borough of Leonia, 
Bergen County, 121 A.2d 405, 408, 
39 N.J.Super. 452. 

“The purpose served by this re¬ 
quirement seems clear enough; the 
trial judge is thus notified that his 
determination is under appeal and he 
is given an opportunity to set out 
at length the reasons which led him 
to his conclusions.” 

N.J.—Cummins v. Board of Adjust¬ 
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ment of Borough of Leonia, Berg¬ 
en County, supra. 

64.10 N.J.—Cummins v. Board of 
Adjustment of Borough of Leonia, 
Bergen County, supra. 

65. Ind.—Lock Joint Tube Co. v. 
Citizens Trust & Sav. Bank of 
South Bend, 31 N.E.2d 989, 218 
Ind. 162—Bechtell v. Central Sta¬ 
tion Engineering Co., 107 N.E. 73, 
182 Ind. 568. 

Fieldhouse v. Manrow, 29 N.E. 
2d 354, 108 Ind.App. 420—Gainey 
v. Hasler, 183 N.E. 130, 95 Ind.App. 
209—Chadbourne v. Chadbourne, 
168 N.E. 584, 90 Ind.App. 270. 
Minn.—Ullman v. Lutz, 55 N.W.2d 57, 
238 Minn. 21. 

3 C.J. p 1232 note 93. 

66. Cal.—Silva v. Serpa, 24 P. 1013, 
86 C. 241. 

3 C.J. p 1232 note 94. 

67. Cal.—Mansfield v. O’Keefe, 65 
P. 825, 133 C. 362. 

Wis.—Haas v. Weinhagen, 30 Wis. 
326. 

Appeal from change of venue 

A service of notice of appeal from 
an order of change of venue on the 
clerk of the court to which the case 
has been transferred instead of on 
the clerk of the court in which the 
order appealed from is entered, as 
required by statute, is insufficient. 
Puerto Rico.—Rodriguez v. Rodri¬ 
guez, 32 Puerto Rico 618. 

68. Iowa.—Cullison v. Lindsay, 78 
N.W. 847, 108 Iowa 124. 

3 C.J. p 1232 note 96. 

69. Ind.—W. H. Dreves, Inc., v. Os- 
olo School Tp. of Elkhart County, 
28 N.E.2d 252, 217 Ind. 388, 128 
A.L.R. 1405—Board of Public Safe- 
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On mayor or city clerk . Where the action is 
against a city and its board of equalization, notice of 
appeal served on the mayor or city clerk has been 
held a sufficient service as to both defendants when 
such persons are ex officio officers of the board. 70 

§ 594(4). - Time and Order of Service, 

Filing, or Entry 

a. In general 

b. Extension of time or cure of omis¬ 

sion 

c. Premature notice 

d. Notice in open court 

a. In General 

Statutes or rules of court requiring the service and 


filing or entry of the notice of appeal at or within a 
prescribed time must be complied with, and the same 
is true as to cross appeals. 

The time within which a notice of appeal must be 
served or filed is procedural and may be subject to 
reasonable regulations promulgated by the 
courts. 70 - 50 In general, except as the time there¬ 
for may be extended by the court, as discussed infra 
subdivision b of this section, when a statute or valid 
rule of court requires service and filing or entry of 
the notice of appeal at or within a prescribed time, 
as during the term, before, at, or after the filing or 
approval of the bond or undertaking, within a cer¬ 
tain time after rendition or entry of judgment, or 
within the time limited for appeal, etc., the re¬ 
quirement is mandatory, and a compliance with the 
statute in this respect is essential; 71 and the order 


ty of City of Indianapolis v. State, 
154 N.E. 490, 200 Ind. 129. 

70. Iowa.—Farmers’ Loan & Trust 
Co. v. Newton, 66 N.W. 784, 97 
Iowa 502. 

70.50 Ariz.—State Tax Commission 
v. Miami Copper Co., 246 P.2d 871, 
74 Ariz. 234. 

71. Ariz.—Arizona Corp. Commis¬ 
sion v. Catalina Foothills Estates, 
278 P.2d 427, 78 Ariz. 245. 

Ark.—Donley v. State ex rel. Lewis, 
287 S.W.2d 886—Commercial Credit 
Corp. v. Tarver, 278 S.W.2d 822, 224 
Ark. 667—Stebbins & Roberts, Inc. 
v. Rogers, 268 S.W.2d 871, 223 Ark. 
809. 

Cal.—Hood v. Verdugo Lumber Co., 
27 P.2d 897, 219 C. 548. 

In re Adoption of Nelson, 296 P. 
2d 919, 141 C.A.2d 292—Bryant v. 
Los Angeles Transit Lines, 263 P. 
2d 731, 116 C.A.2d 473—Sweet v. 
Markwart, 252 P.2d 751, 115 C.A.2d 
735—Costa v. Regents of Universi¬ 
ty of Cal., 229 P.2d 867, 103 C.A.2d 
491—Anderson v. Anderson, 197 P. 
2d 65, 87 C.A.2d 327—Yee Kee 
Chong v. Pacific Freight Lines, 164 
P.2d 43, 72 C.A.2d 219—John Han¬ 
cock Mut. Life Ins. Co. v. Marko¬ 
witz, 144 P.2d 899, 62 C.A.2d 388— 
Zepke v. Sonoma County Farmers’ 
Mut. Fire Ins. Co., 64 P.2d 1002, 18 
C.A.2d 754—Franceschini v. Solis, 
23 P.2d 50, 132 C.A. 601. 

Fla.—Counne v. SafCan, 87 So.2d 586 
—Weisberg v. Perl, 73 So.2d 56— 
Fullerton v. Clark, 194 So. 481, 142 
Fla. 200. 

Ga.—Cook v. State, 89 S.E. 176, 18 
Ga.App. 208. 

Idaho.—Patrick v. Finch, 8 P.2d 776, 
51 Idaho 538—In re Dunn’s Estate, 
260 P. 432, 45 Idaho 23—Kimzey v. 
Highland Live Stock & Land Co., 
214 P. 750, 37 Idaho 9—Glenn v. 
Aultman & Taylor Machinery Co., 
167 P. 1163, 30 Idaho 719. 

Ill.—Schafer v. Robillard, 17 N.E.2d 
963. 370 Ill. 92. 


Prasnikar v. Harmeling, 68 N.E. 
2d 542, 329 Ill.App. 341—First Nat. 
Bank v. School Dist. No. 64 of 
Cook County, 278 Ill.App. 190. 

Ind.—Fieldhouse v. Manrow, 29 N. 
E.2d 354, 108 Ind.App. 420—Wil¬ 
son v. Haynes, 199 N.E. 162, 101 
Ind.App. 256—Wilson v. Haynes, 
199 N.E. 162, 101 Ind.App. 256. 
Iowa.—Sioux Falls Broadcasting 

Ass’n v. Henry Field Co., 277 N.W. 
284, 224 Iowa 655—Hampton v. 

Des Moines & C. I. Ry. Co., 249 N. 
W. 436, 216 Iowa 640—Knudson v. 
Des Moines City Ry. Co., 228 N.W. 
270, 209 Iowa 429. 

Kan.—Polzin v. National Co-op. Re¬ 
finery Ass’n, 298 P.2d 333, 179 Kan. 
670, rehearing denied 302 P.2d 1003, 
180 Kan. 178—Byars v. Dix, 188 
P.2d 662, 164 Kan. 303—Kolterman 
v. Atkinson, 100 P.2d 729, 151 Kan. 
623. 

Mich.—Hoffman v. Security Trust 
Co. of Detroit, 239 N.W. 508, 25G 
Mich. 383—Sokup v. Davis’ Estate, 
172 N.W. 428, 206 Mich. 144. 
Minn.—UUman v. Lutz, 55 N.W.2d 57, 
238 Minn. 21—Otting v. Ploetz, 247 
N.W. 804, 188 Minn. 401—'Elliott v. 
Retail Hardware Mut. Fire Ins. Co. 
of Minnesota, 233 N.W. 316, 181 
Minn. 573. 

Mo.—Starr v. Mitchell, 237 S.W.2d 
123, 361 Mo. 908—Johnson v. Kan¬ 
sas City Public Service Co., 214 
S.W.2d 5, 358 Mo. 253. 

Byers v. Zuspann, App., 257 S. 
W.2d 384—Hynes v. Risch, App., 
243 S.W.2d 116—Krummel v, Hintz, 
App., 222 S.W.2d 574—Bank of 
Thayer v. Kuebler, 219 S.W.2d 297, 
240 Mo.App. 776. 

Mont.—Jackway v. Hymer, 111 P. 
720, 42 Mont 174. 

Neb.—Powell v. Van Donselaar, 68 N. 
W.2d 894, 160 Neb. 21—Molczyk v. 
Molczyk, 47 N.W.2d 405, 154 Neb. 
163—Barney v. Platte Valley Pub¬ 
lic Power & Irrigation Dist., 13 N. 
W.2d 120, 144 Neb. 230. 
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Nev.—Rogers v. Thatcher, 255 r.2d 
731, 70 Nev. 98. 

N.J.—In re New York Cent. R. Sys¬ 
tem, 102 A.2d 770, 29 N.J.Super. 
469—Bergman v. Hall, 91 A.2d 416, 
21 N.J.Super. 476—Weaver v. 

North Bergen Tp., Hudson County, 
76 A.2d 701, 10 N.J.Super. 96, re¬ 
versed on other grounds 79 A.2d 
286, 6 N.J. 475. 

In re Fulper’s Estate, 132 A. 834, 
99 N.J.Eq. 293. 

N.Y.—Gunder v, 164 East Seventy- 
Second St. Corporation, 105 N.E. 
19, 266 N.Y. 382. 

Morris v. Carder Realty Corp., 
287 N.Y.S. 355, 247 App.Div. 909— 
Woodmere Cedarhurst Corporation 
v. National City Bank of New 
York, 286 N.Y.S. 637, 247 App.Div. 
173. 

N.C.—Byrd v. Nivens, 127 S.E. 673, 
189 N.C. 621. 

N.D.—Jager v. Crommesh, 77 N.W. 
2d 873. 

Ohio.—State ex rol. Curran v. 
Brookes, 50 N.E.2d 995, 142 Ohio 
St. 107—In re Appropriation by 
Ohio Turnpike Commission, 133 N. 
E.2d 143, 99 Ohio App. 221—Schutt 
v. Blankenship, App., 107 N.E.2d 
218—Perry v. Baskey, 100 N.E.2d 
790, 90 Ohio App. 338—National 
Sur. Corp. v. Blackburn, App., 96 
N.E.2d 46, appeal dismissed 97 N. 
E.2d 8, 154 Ohio St. 564 , and mo¬ 
tion overruled, App., 100 N.E.2d 
780—McKee v. Clark, App., 90 N.E. 
2d 584, followed in 90 N.E.2d 584- 
Parr v. Dickson, App., 81 N.B.2d 
132—Dismier v. White, App., 68 
N.E. 2d 382—Dismier v. White, 
App., 68 N.E.2d 880—Searl v. Ly¬ 
ons, App., 66 N.E.2d 782—& F. 
Harig Co. v. City of Cincinnati, 22 
N,B.2d 540, 61 Ohio App. 814- 
Daily v. Dowty, 3 N.E.2d 430, 52 
Ohio App. 84. 

Okl.—Long v. McMahan, 258 P.2d 616 
—Bank of Meeker v. Security State 
Bank of Wewoka, 224 P.2d 964, 
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APPEAL & ERROR § 594(4) 


of service and filing prescribed by the statute must 
be observed. 72 

Computation of time. Rules governing the com¬ 
putation of time for the performance of an act in 
law generally, may be applied where applicable to 


the computation of the time within which notice 
of appeal must be served or filed. 72 * 5 Thus, the 
usual rule of excluding the first day of a period with¬ 
in which an act is to be done and including the last 
has been applied to the time after judgment for the 
giving or service of the notice of appeal. 72 - 10 Ac- 


203 Okl. 589—Collins-Dietz-Morris 
Co. v. Wright, 20 P.2d 574, 163 
Okl. 54—Forrest E. Gilmore Co. v. 
James, 10 P.2d 392, 156 Okl. 216— 
Springfield Fire & Marine Ins. Co. 
v. Belt, 144 P. 606, 45 Okl. 49. 

Or.—Jackman v. Jones, 229 P.2d 963, 
191 Or. 356—Corpus Juris quoted, 
in Northwestern Nat. Ins. Co. of 
Milwaukee, Wis., v. Averill, 42 P. 
2d 747, 750, 751, 149 Or. 672—Ever- 
ding & Farrell v. Gebhardt Lumber 
Co., 176 P. 186, 90 Or. 207—Mc- 
Cargar v. Moore, 171 P. 587, 88 Or. 
682. 

Pa.—Donley v. Semans, 103 A. 537, 
260 Pa. 88, followed in Hatfield v. 
Semans, 103 A. 539, 260 Pa. 94. 

R. I.—Kaminsky v. Levin, 126 A. 641, 
46 R.I. 250. 

S. C.—Stroup v. Duke Power Co., 56 
S.E.2d 745, 216 S.C. 79—Haughton 
v. Order of United Commercial 
Travelers of America, 93 S.E. 393, 
108 S.C. 73. 

S.D.—Miller v. Miller, 182 N.W. 311, 
44 S.D. 76—Lands tad v. McClellan, 
173 N.W. 747, 42 S.D. 263. 

Tex.—Glasscock v. Black, Civ.App., 
272 S.W.2d 388, error dismissed— 
Howe v. Howe, Civ.App., 223 S.W. 
2d 944, error refused—Backus v. 
Roper, Civ.App., 195 S.W. 2d 261— 
Richey v. Central Securities Co., 
Civ.App., 131 S.W. 2d 121—Wright 
v. Wright, Civ.App., 101 S.W.2d 
655—Clayton v. Jobe, Civ.App., 71 
S.W.2d 911. 

Utah.—-Anderson v. Anderson, 282 P. 

2d 845, 3 Utah 2d 277. 

Va.—Hall v. Hall, 66 S.E.2d 595, 192 
Va. 721—Avery v. County School 
Bd. of Brunswick County, 64 S.E. 
2d 767, 192 Va. 329. 

Wash.—Grein v. La Pomma, 286 P. 
2d 97, 47 Wash.2d 40—In re Yand’s 
Estate, 162 P.2d 434, 23 Wash.2d 
831—Warfield v. Thelen, 154 P.2d 
305, 22 Wash. 2d 100—Sitko v. 

Rowe, 79 P.2d 688, 195 Wash. 81— 
Mottet v. Stafford, 162 P. 1001, 94 
Wash. 572—Crawford v. Seattle, R. 
& S. Ry. Co., 159 P. 782, 92 Wash. 
670—Johnston v. Seattle Taxicab & 
Transfer Co., 148 P. 900, 85 Wash. 
551, modified on other grounds 154 
P. 787, 89 Wash. 494. 

Wis.—Stevens v. Jacobs, 275 N.W. 
555, 226 Wis. 198, rehearing denied 
276 N.W. 638, 226 Wis. 198—Jo¬ 
achim v. Wisconsin Dental Clinic, 
261 N.W. 745, 219 Wis. 35—Wis¬ 
consin Foundry & Machine Co. v. 
Capital Cifty Canning Oo., 223 N.W. 
446, 198 Wis, 15A 


Wyo.—Buckingham v. Shearer, 102 
P.2d 47, 55 Wyo. 528—Farmers 
State Bank of Riverton v. Inves¬ 
tors Guaranty Corporation, 45 P.2d 
1057, 48 Wyo. 319. 

3 C.J. p 1232 note 98. 

Requiremeait not modified by statute 
The statute providing that no ap¬ 
peal shall be dismissed for defect in 
notice of appeal or service thereof, 
if appellant forthwith perfects ap¬ 
peal, did not modify requirements of 
previous statute that appellant file 
original or copy of such notice and 
proof or written admission of service 
thereof with superior court clerk 
within five days after service of no¬ 
tice on prevailing party. 

Wash.—In re Yand’s Estate, 162 P.2d 
434, 23 Wash.2d 831. 

Statute not retroactive 

Appeal from the district court to 
the supreme court will not be dis¬ 
missed because notice thereof was 
not served within four months after 
date of judgment which was ren¬ 
dered before the new statute became 
effective, where notice was served 
within six months after date, of 
judgment, that being the time previ¬ 
ously allowed for taking such an ap¬ 
peal, statute not being retroactive. 
Iowa.—Davis v. Robinson, 205 N.W. 
620, 200 Iowa 840. 

riling after time for taking appeal 
Under a statute providing that an 
appeal is taken when the notice of 
appeal is served, the notice of ap¬ 
peal, after service, may be filed after 
the time prescribed for taking an 
appeal. 

Wis.—Liesner v. Wanie, 145 N.W. 
374, 156 Wis. 16, 50 L.R.A..N.S., 
708. 

Second notice of appeal if filed 
within the prescribed time is valid. 
Utah.—Felkner v. Smith, 296 P. 776, 
77 Utah 410, 74 A.L.R. 124. 

Notice of appeal held timely served 
or filed 

Ark.—Cranna v. Long, 279 S.W.2d 
828, 225 Ark. 153. 

Cal.—In re Copsey's Guardianship, 
60 P.2d 121, 7 C.2d 199—Andrews 
V. Robertson, 170 P. 1129, 177 C. 
434. 

Verdier v. Verdier, 260 P.2d 209, 
119 C.A.2d 737—Whittier Union 
High School Dist. v. Beck, 114 P. 
2d 713, 45€.A.2d 736. 

Conn.—Alderman Bros. Co. v. West- 
inghouse Air Brake Co., 99 A. 1040, 
91 Conn. 383. 

Fla.—Klein v. Werner, 183 So. 159, 
133 Fla. 683—Wildwood Crate & 
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Ice Co. v. Citizens’ Bank of Inver¬ 
ness, 123 So. 699, 98 Fla. 186. 
Idaho.—Roddy v. State, 135 P.2d 298, 
64 Idaho 653. 

Ill.—Scaggs v. Fithian, 86 N.E.2d 
398, 337 Ill.App. 597—McDaniels v. 
Terminal R. Ass'n of St. Louis, 23 
N.E.2d 785, 302 Ill.App. 332. 

Kan.—Gordon v. Russell, 158 P. 661, 
98 Kan. 537. 

Mo.—Curry v. Thompson, App., 247 
S.W. 2d 792, 31 A.L.R.2d 1225— 

Rubinstein v. City of Salem, App., 
204 S.W.2d 502. 

N.Y.—Sheehan v. Jaffa, 286 N.Y.S. 
333, 247 App.Div. 835—In re Loser, 
166 N.Y.S. 401, 179 App.Div. 450. 
Ohio.—In re Wisner’s Guardianship, 
72 N.E.2d 751, 148 Ohio St. 31, ap¬ 
peal dismissed Wisner v. Kamin¬ 
ski, 69 S.Ct. 239, 335 U.S. 875, 93 
L.Ed. 418, rehearing denied 69 S. 
Ct. 406, 335 U.S. 905, 93 L.Ed. 439 
—Brown v. L. A. Wells Const. Co., 
56 N.E.2d 451, 143 Ohio St. 580. 

Youghiogheny & Ohio Coal Co. 
v. Industrial Commission, 63 N.E. 
2d 840, 78 Ohio App. 112. 

Or.—Strieker v. Portland Ry., Light 
& Power Co., 144 P. 1193, 79 Or. 
526. 

S.C.—Breedin v. S. & H. X-Ray Co., 
174 S.E. 913, 173 S.C. 112. 

Tex.—Hunt v. Wichita County Wa¬ 
ter Imp. Dist. No. 2, 211 S.W.2d 
743, 147 Tex. 47—Houston Life 

Ins. Co. v. Dabbs, 81 S.W.2d 42, 
125 Tex. 100. 

Timon v. Dolan, Civ.App., 244 S. 
W.2d 987, error refused no revers¬ 
ible error—Fitzgerald v. Lane, Civ. 
App., 126 S.W.2d 64, reversed on 
other grounds 155 S.W.2d 602, 137 
Tex. 514. 

72. Ind.—Wilson v. Haynes, 199 N. 
E. 162, 101 Ind.App. 256—Gainey v. 
Hasler, 183 N.E. 130, 95 Ind.App. 
209. 

Neb.—Powell v. Van Donselaar, 68 
N.W.2d 894, 160 Neb. 21. 

3 C.J. p 1234 note 99. 

72.5 Or.—In re Andersen's Estate, 
188 P. 164, 101 Or. 94. 

72.10 N.Y.—Young v. Whitcomb, 46 
Barb. 615. 

Westcott v. Platt, 1 Code Rep. 
100, 2 Edm.Sel.Cas. 48. 

N.C.—ZeU Guano Co. v. Hicks, 26 S. 
E. 650, 120 N.C. 29. 

Or.—In re Andersen’s Estate, 188, P. 
164, 101 Or. 94—Nealan v. Ring, 
184 P. 275, 98 Or. 490—United 

States Nat. Bank of Salem y. Eld- 
riedgej, 143 P, 51, 152 P. 234, 7,7. Or. 
579. 
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cordingly, the day following the entry of a judg¬ 
ment is to be excluded in the computation of the 
time within which the notice of appeal may be 
served and filed. 72 * 15 

While it has been held, under the various statutory 
provisions relating to the time of “final” judgment 
or order or the “rendering” of the judgment or or¬ 
der, that the period of limitation begins to run from 
the time the decision of the trial court is an¬ 
nounced, 72 * 20 it has also been held, particularly un¬ 
der statutes expressly so providing, that the date of 
the oral announcement of the decision is immaterial, 
the controlling date being that of the entry of the 
order or judgment appealed from, 72 * 25 or the date 
when notice of the entry of the judgment or order 
is served on appellant. 72 * 30 Moreover, while the date 
of the filing of the ruling with the clerk for record¬ 
ing has been held the time when the period begins 
to run, 72 - 35 the date when the actual entry is made 
has been adjudged the significant one. 72 * 40 


4A C.J.S. 

Computation of time when service is by mail, is 
discussed infra § 594(5) b. 

Effect of failure to serve or file in time. While, in 
general, a notice of appeal is insufficient to sustain 
an appeal where, although it was served within the 
prescribed period, it was not filed within such 
time, 72 * 45 under some statutes failure to serve or file 
the notice within the time or in the precise order 
prescribed by the statute is not ground for dismissal 
where no injury results; 73 and laches of the officer 
to whom the notice is given or mailed for service, 
filing, or entry, which are not imputable to appel¬ 
lant, will not affect his rights or defeat the ap¬ 
peal. 74 

Relative dates of filing and service. In some juris¬ 
dictions the filing of the notice must precede or be 
contemporaneous with the service thereof, 75 while 
in other jurisdictions it may be filed on a day sub¬ 
sequent to that on which it is served. 76 When the 
statute requires the notice of appeal to be served 
before it is filed, the filing of notice must be within 


S.C.—Big-ham v. Holliday, 30 S.E. 
485, 62 S.C. 528. 

Wyo.—Daley v. Anderson, 48 P. 839, 

. 7 Wyo. 1, 75 Am.S.R. 870. 

3 C.J. p 1232 note 98 [a]. 

72.15 Or.—In re Andersen's Estate, 
188 P. 164, 101 Or. 94—Nealan v. 
Ring, 184 P. 275, 98 Or. 490. 

72.20 Neb.—Sloan v. Gibson, 57 N. 

W.2d 167, 156 Neb. 625. 

When ruling becomes “final” 

A judgment becomes “final/’ with¬ 
in statute requiring notice of appeal 
within two days after “final judg¬ 
ment,” on the date that it is pro¬ 
nounced or rendered, where no mo¬ 
tion for new trial is filed, and not 
from date of entry of judgment in 
the minutes. 

Tex,—Cleburne Nat. Bank v. Bowers, 
Civ.App., 113 S.W.2d 578. 

72.25 Ariz.—Harbel Oil Co. v. Steele, 

. 301 P.2d 757, 81 Ariz. 104. 

Cal.—Jablon v. Henneberger, 205 P. 
2d 1, 33 C.2d 773. 

Wash.—Canzler v. Mammoliti, 245 
P.2d 215, 40 Wash.2d 631. 

Dates mentioned, in record as 
terial 

The time within which a notice of 
appeal must be filed begins to run 
at the date of the actual entry in 
the minutes of the judgment or order 
appealed from, and not from the 
date of the order given in such entry, 
nor from the date of entry of the or¬ 
der in the clerk's rough minutes. 

Cal.—'Seaboard Surety Corporation of 
America v. Hollywood State Bank, 
60 P.2d 876, 16 C.A.2d 757—Ber¬ 
man v. Blankenship Motors, 34 P. 
2d 1035, 140 C.A. 134. 


72.30 Cal.—Alexander v. Mayer, 102 
P.2d 540, 39 C.A.2d 157. 

72.35 Ark.—Cranna v. Long, 279 S. 
W.2d 828, 225 Ark. 153. 

72.40 Fla.—Schneider v. Cohan, 73 
So.2d 69. 

72.45 Utah.—Anderson v. Anderson, 
282 l>.2d 845, 3 Utah 2d 277. 

73. Colo.—Coe v. Britton, 37 P. 37, 
5 Colo.App. 85. 

Ill.—Rowan v. Matanky, 108 N.E.2d 
799, 348 Ill.App. 296. 

Mich.—Tucker v. Stone, 52 N.W. 302, 
92 Mich. 298—Moore v. Ellis, 18 
Mich. 77. 

N.J.—Monica v. Monica, 96 A.2d 87, 
25 N.J.Super. 274. 

Wash.—Sipes v. Puget Sound Elec¬ 
tric R. Co., 97 P. 723, 50 Wash. 585 
—Main Inv. Co. v. Olsen, 86 P. 657, 
43 Wash. 480 —Reynolds v. Reyn¬ 
olds, 84 P. 579, 42 Wash. 107- 
Lawyer Land Co. v. Steel, 83 P. 
896, 41 Wash. 411. 

Defect in notice of judgment served 
on appellant 

An appeal by defendant from a 
judgment against him will not be 
dismissed because his notice of ap¬ 
peal was not served in time, where 
the notice of judgment served on him 
by plaintiffs was so defective as to 
be ineffectual to limit defendant’s 
time in which to appeal. 

N.Y.—Benjamin v. Brownstein, 154 
N.Y.S. 191. 

74. N.C.—Arrington v. Arrington, 19 
S.E. 105, 114 N.C. 113. 

Filing held timely under circum¬ 
stances 

Where notice of appeal arrived in 
clerk's office three days before ex¬ 
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piration of filing period but was not 
filed immediately because of failure 
to deposit full amount of requisite 
filing fee and check to cover deficien¬ 
cy should have been received by 
clerk’s office on final day for filing 
but was not delivered to clerk's of¬ 
fice until two days later because of 
prevailing practice In state house of 
holding mall recoived on Saturday 
until Monday before distribution, no¬ 
tice of appeal should have been 
marked filed on the last day for fil¬ 
ing. 

N.J.—Korfln v. Continental Cas. Co., 
74 A.2d 312, 5 N.J. 154, 

75. Mont.—State v. Second Judicial 
Dlst. Ct., 85 P, 872, 34 Mont. 112, 
115 Am.S.R. 622, 9 Ann.Cas. 728. 

3 C.J. p 1234 note 3. 

Service within three days after filing 
Service of notice of appeal on ap¬ 
pellee or his attorney within three 
days, prescribed by statute, after 
filing of notice with clerk of court 
wherein judgment or order appealed 
from was entered, Is mandatory and 
jurisdictional. 

Nev,—In re Powell’s Estate, 158 P. 
2d 546, 63 Nev. 119, 

78. Cal.—San Francisco Law, etc., 
Co. v. State, 74 P. 1047, 141 O. 858 
—Robinson v. Templar Lodge No. 
17 I. O. O. F., 45 P. 998, 114 C. 41 
—Noonan v. Nunan, 18 P. 98, 76 
C. 44—Galloway v. Rouse, 63 C. 
280—Boyd v, Burrel, 60 C, 280. 
Kan.—Klema v. Neuvert, 1 86 P.2d 
557, 156 Kan. 683. 

Wash.—Littlejohn v. Miller, 31 P. 
758, 5 Wash. 399—Sadler v, NIesz, 
31 P. 630. 1080, 5 Wash. 182. 

3 C.J. p 1234 note i. 
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the time prescribed, if any, or within a reasonable 
time after service, where no time is prescribed; 77 
or in some states, where the statute does not pre¬ 
scribe any particular time after service within which 
the notice must be filed, it may be filed after the 
service of notice and within the time for perfecting 
the appeal. 78 

Determination as to timeliness . Whether a notice 
of appeal was timely served or filed is a matter 
to be determined by the appellate court rather than 
the lower court. 78 * 5 

Time consumed by other party . Each party is 
responsible for perfecting his appeal, and the time 
for filing of a notice of appeal by a party is not in 
any way extended or curtailed by the time con¬ 
sumed by some other party in filing his notice of 
appeal. 78 - 10 

Cross appeals. Depending on the provisions of 
the applicable statutes or rules, notice of a cross ap¬ 
peal must be served or filed within a prescribed peri¬ 
od of time after the service of the notice of ap¬ 
peal, 78 * 15 or may be given to the adverse party at 
any time before the case is assigned for hearing in 
the appellate court; 78 - 20 and the failure to serve 
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a notice of review within the prescribed period after 
service of the notice of appeal has been held not to 
require the dismissal of a notice of review served 
late. 78 * 25 

b. Extension of Time or Cure of Omission 

In some jurisdictions the court may, at least where 
the appellee is not prejudiced thereby, extend the statu¬ 
tory time for serving or filing notice of appeal, or cure 
an omission, or grant other relief; and in some instances 
an extension of time may result from the taking of pro¬ 
ceedings in the lower court after the judgment or order 
appealed from. 

Notwithstanding the mandatory requirement that 
notice of appeal must be served or filed within a 
prescribed time after the judgment or order ap¬ 
pealed from becomes final, as discussed supra sub¬ 
division a of this section, it is the rule in some ju¬ 
risdictions, at least where appellee is not preju¬ 
diced by the delay, 78 * 50 that the court may extend 
the time limited by statute for serving or filing 
notice of appeal, or may cure an omission by a 
nunc pro tunc order or entry, or the appellate 
court may grant relief according to the practice 
in the particular jurisdiction if sufficient excuse 
is shown; 79 but in others the requirement as to 


77. N.D.—National Bank of Com¬ 
merce v. Pick, 99 N.W. 63, 13 N.D. 
74. 

Wash.—Baker v. Eyres, 32 P. 1073, 
6 Wash. 132. 

3 C.J. p 1234 note 5. 

78. N.J.—Prantl v. Junk, 101 A. 56, 
93 N.J.Law 387. 

3 C.J. p 1234 note 6. 

Last day 

When so provided by statute, the 
notice of appeal need not be record¬ 
ed until the last day of the time 
prescribed for perfecting an appeal. 
N.J.—Prantl v. Junk, supra. 

78.5 N.Y.—Runkel v. Homelsky, 137 
N.Y.S.2d 870. 

78.10 Ohio.—Greenberg v. L. I. 
Snodgrass Co., 119 N.E.2d 114, 95 
Ohio App. 307, affirmed 119 N.E.2d 
292, 161 Ohio St. 351. 

78.15 Ill.—Ashton v. Sweeney, 112 
N.E.2d 183, 350 Ill.App. 135—First- 
Trust Joint Stock Land' Bank of 
Chicago v. Cutler, 2 N.E.2d 758, 
286 Ill.App. 6. 

Kan.—Jones v. Pohl, 98 P.2d 175, 151 
Kan. 92—Septer v. Boyles, 86 P.2d 
505, 149 Kan. 240. 

N.J.—Seylaz v, Bennett, 74 A.2d 309, 
5 N.J. 168. 

N.Y.—Kraushar v. Kraushar, 129 N. 
Y.S.2d 443, 205 Misc. 475. 

In Washington 

(1) It was formerly held that a 
notice of cross appeal must be serv¬ 
ed withifo a prescribed period, or else 
the cross appeal would be dismissed. 


Wash.—Davis v. Altose, 215 P.2d 
705, 35 Wash.2d 807. 

(2) But the statute so providing 

has since been abrogated. 

Wash.—N Mon Wai v. Parks, 278 P. 
2d 676, 46 Wash.2d 138. 

78.20 Kan.—Larrick v. Jacobson, 32 
P.2d 204, 139 Kan. 522. 

78.25 Wis.—Youngerman v. Thiede, 
73 N.W.2d 494, 271 Wis. 367. 

78.50 N.J.—Martindell v. Martindell, 
122 A.2d 352, 21 N.J. 341. 

79. Cal.—Zellers v. State, 281 P.2d 
296, 132 C.A.2d 56—Berg v. Jour¬ 
neymen’s Plumbers’ & Gas Fitters’ 
Union, 42 P.2d 1091, 5 C.A.2d 582. 

Colo.—Pennsylvania Mortg. Co. v. 
Elliott, 35 P. 914, 19 Colo. 394— 
Lusk v. Kershow, 30 P. 62, 17 Colo. 
481. 

Ind.—Coxe Bros. & Co. v. Foley, 107 
N.E. 85, 58 Ind.App. 584. 

Iowa.—In re Robertson’s Estate, 68 
N.W.2d 909, 246 Iowa 685. 

Kan.—Selanders v. Anderson, 291 P. 
2d 425, 178 Kan. 664. 

La.—Wiltz v. Home Bldg. & Loan 
Ass’n, App., 24 So.2d 204. 

Me.—Sproul v. Randell, 78 A. 450, 
108 Me. 350. 

Mo.—Krummel v. Hintz, App., 222 
S.W.2d 574. 

N.J.—Seibold v. Lake Intervale Cor¬ 
poration, 65 A.2d 848, 2 N.J. 153. 

N.Y.—James Talcott, Inc. v. Schild- 
haus, 152 N.Y.S.2d 534, 2 A.D.2d 
669. 

3 C.J. p 1234 note 8. 
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Six months’ extension has been 
permitted by a special order of the 
appropriate appellate court. 

Mo.—Starr v. Mitchell, 237 S.W.2d 

123, 361 Mo. 908. 

Necessity and sufficiency of excuse 

(1) Time for the serving of no¬ 
tice of a vacation appeal will not be 
extended, where appellant made no 
showing that his failure to serve 
notice withm time was the result of 
accident, excusable neglect, etc. 

Ind.—Coxe Bros. & Co. v. Foley, 107 

N.E. 85, 58 Ind.App. 584. 

(2) The supreme court cannot ex¬ 
tend statutory time for service of 
notice of appeal after expiration 
thereof because unserved parties are 
nonresidents of state, where appel¬ 
lant knew of their residence and 
could have made timely service on 
them or their attorneys. 

Iowa.—Kelley’s Estate v. Kelley, 284 

N.W. 133, 226 Iowa 156. 

(3) Where notice of appeal from 
probate decree was not made within 
time required by statute because of 
misunderstanding of counsel’s agent 
that resident agent for trustee would 
be appointed and that time for giv¬ 
ing notice of appeal would not run 
until such appointment was madq, 
appeal from probate decree was not 
prevented within time allotted' by 
“mistake, accident or misfortune” 
within meaning of statute permit¬ 
ting party so prevented from ap- 

i pealing to petition superior ^court 
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time is mandatory and jurisdictional, and the court 
has no power to extend the time, or to cure the 
omission by a nunc pro tunc order or entry. 80 
In at least one jurisdiction, the requirement that 
appellant file notice of appeal within the specified 
period is jurisdictional and mandatory, with the one 
exception of excusable neglect. 80 - 5 

Where the time within which the notice shall be 
served or filed is fixed by law, it cannot be ex¬ 
tended by stipulation of the parties or by waiver 
or estoppel. 81 


Extension by proceedings after judgment or 
order . Where a motion attacking a ruling has been 
properly made, the time within which to file a no¬ 
tice of appeal from such order or judgment does 
not begin to run until the motion is disposed of. 81 - 5 
Moreover, in order to extend the time for serv¬ 
ing a notice of appeal the motion must have been 
made in good faith for a proper purpose. 81 - 10 

In some jurisdictions a motion for a new trial 
does not extend the time for service of the notice of 
appeal; 82 and a decision on a motion for a new 


within two years thereafter to be al¬ 
lowed an appeal. 

N.H.—Arnold v. Hay, 66 A.2d 705, 
95 N.H. 499. 

Court vested with power 

The provision in the court rules 
that a copy of a notice of appeal to 
the prerogative court shall be served 
on the adversary party within five 
days, unless the court shall grant 
further time, means that the prerog¬ 
ative and not the orphans' court, or 
the surrogate, shall have that power 
where the appeal is from the latter 
court or the surrogate. 

N\J.—In re Bigelow’s Estate, 121 A. 
1, 94 N.JJEq. 721. 

Vague and uncertain affidavits 

The court will not direct the clerk 
to file a copy of a notice of appeal 
nunc pro tunc when the affidavits to 
support the motion, although uncon- 
tradicted, are vague and uncertain. 
Cal.—Berg v. Journeymen’s Plumb¬ 
ers' & Gas Fitters' Union, 42 P.2d 
1091, 5 C.A.2d 582. 

8a Ill.—Johnson v. Cook County, 
13 N.E.2d 169, 368 Ill. 160. 

Or.—Everding & Farrell v. Gebhardt 
Lumber Co., 175 P. 611, 90 Or. 207, 
rehearing denied 176 P. 186, 90 Or. 
207. 

S.C.—Palmer v. Simons, 92 S.E. 23, 
107 S.C. 93. 

Tex.—Wright v. Wright, Civ.App., 
101 S.W.2d 655. 

Wis.—In re Pitcher's Estate, 2 N.W. 

2d 729, 240 Wis. 356. 

3 C.J. p 1234 note 9, p 1235 note 10. 

Statute held not to authorize late 
service 

Where judgment was entered in 
favor of several defendants, and 
plaintiff did not serve notice of ap¬ 
peal on defendant or his executor 
within time set by statute, service 
of notice of appeal on executor could 
not be made under statute authorize 
ing supreme court to bring in addi¬ 
tional parties to the appeal on ap¬ 
plication of one of the original par¬ 
ties, since provision relied on refers 
only to appellants and not to re¬ 
spondents. 

Wis.—Stevens v. Jacobs, 275 N.W. 

555, 226 Wis. 198, rehearing denied 
• 276 fr.W. 638, 226 Wis. 198. 


Indirect extension by amendment of 
judgment 

Where circuit court judge entered 
amended partial summary judgment 
after appeal time had expired, as to 
the partial summary judgment pre¬ 
viously entered, supreme court would 
quash appeal from amended judg¬ 
ment on ground that trial judge was 
without authority to extend, either 
directly or indirectly, time for filing 
notice of appeal. 

Fla—Lalow v. Codomo, 88 So.2d 752. 

80.5 Ky.—Motors Ins. Corp. v. 
Fields, 294 S.W.2d 518—Electric 
Plant Bd. of City of Hopkinsville 
v. Stephens, 273 S.W.2d 817. 

Tacts held not to constitute excuse 
or excusable neglect 

(1) Where notice of appeal was 
not filed within thirty days of entry 
of order overruling motion for new 
trial, and copy of order was mailed 
to appellant by appellee's counsel, 
sustaining motion for additional time 
to file notice of appeal on ground 
that appellant was not apprised of 
entry of order was error. 

Ky.—Motors Ins. Corp. v. Fields, 294 
S.W.2d 518. 

(2) Fact that appellant’s counsel 
was engaged in other litigation that 
consumed all his time did not con¬ 
stitute “excusable neglect” within 
statute permitting extension of time 
to file notice of appeal because of ex¬ 
cusable neglect. 

Ky.—Motors Ins. Corp. v. Fields, su¬ 
pra. 

81. Cal.—Land v. Johnston, 104 P. 
449, 156 C. 253—In re Brewer, 103 
P. 486, 156 C. 89—Niles v. Gon¬ 
zalez, 92 P. 74, 152 C. 90. 

Or.—Barde v. Wilson, 102 P. 301, 54 
Or. 68, 

Agreement between, clerk of oourt 
and counsel of appellant, in accord¬ 
ance with which notice of appeal was 
marked filled before time to appeal 
had expired, although notice had not 
been reoeived in time was held not 
to extend statutory time within 
which notice of appeal must be filed. 
S.D.—Federal Land Bank of Omaha 
v. Le Mars Mut. Ins. Co. of Sioux 
Falls, 272 N.W. 285, 65 S.IX 143. 
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81.5 Cal.—White v. Sweeney, 291 P. 

2d 77, 138 C.A.2d 199. 

Ill.—Werner v. International Ass’n 
of Machinists, 137 N.E.Sd 100, 11 
Ill.App.2d 258. 

Ohio.—Dismier v. White, App., 68 N. 
E.2d 380—J. & F. Harig Co. v. City 
of Cincinnati, 22 N.E.2d 540, 61 
Ohio App. 314. 

Tex.—Wright v. Wright, Civ.App., 
101 S.W.2d 655. 

81.10 Or.—Kaufman v. Oregonian 
Pub. Co., 245 P.2d 237, 195 Or. 164. 

Second motion for same relief 

(1) The refiling of a motion will 
not extend the time for notice of ap¬ 
peal when the second motion is of 
the same effect and for the same pur¬ 
pose as the first motion. 

Ohio.—J. & F. Harig Co. v. City of 
Cincinnati, 22 N.E.2d 540, 61 Ohio 
App. 314. 

(2) Plaintiff, whose motion for re¬ 
instatement of dismissed action was 
denied, could not extend time for ap¬ 
peal from order denying the motion 
by filing a second motion which was 
substantially the same as the first 
and seeking a ruling thereon before 
a different judge, and appeal from 
order denying second motion would 
be dismissed, although notice of ap¬ 
peal was filed within sixty days from 
time of entry of such order. 

Or.— Kaufman v. Oregonian Pub. Co., 
245 P.2d 237, 195 Or. 164. 

82. Or.—Mitter v. Black Diamond 
Coal Co., 191 P. 1069, 27 Wyo, 72, 
reheard 206 P. 152, 28 Wyo. 489. 

Tact* in action stipulated to by par¬ 
ties 

Where all facts in action for dam¬ 
ages for alleged breach of contract 
for sale of real property were stipu¬ 
lated to by parties, and submitted to 
trial judge for Judgment, defendants' 
motion for new trial did not extend 
time In which appeal from judgment 
could be taken, and notice of appeal 
filed more than sixty days after 
judgment, but less than sixty days 
after date motion for new trial was 
overruled, was not timely. 

Kan,— Colyer v. Wood, 283 P.2d 398, 
178 Kan. S, 
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trial which gives a longer time for the filing of a re¬ 
mittitur than the statute allows for giving notice 
of appeal does not extend the time for giving 
such notice. 83 On the other hand, in other juris¬ 
dictions the time is extended by a motion for a 
new trial, 84 provided the motion is duly filed within 
the time prescribed by statute, in which case the 
time for filing the notice of appeal does not begin 
to run until the motion is disposed of by a journal¬ 
ized decision. 84 - 5 Indeed, a notice of appeal filed 
pending the determining of the motion for new 
trial is premature and does not confer jurisdiction 
on the appellate court. 84 * 10 

In any event, the time for serving and filing a no¬ 
tice of appeal cannot be extended by proceedings 
after the judgment or order appealed from which 
do not operate to suspend the judgment or or¬ 
der; 84 * 15 and the period within which a notice of 
appeal must be served cannot be extended by the 
entry of an order amending an earlier order of the 
appellate court denying leave to appeal. 84 * 20 


APPEAL & ERROR § 594(4) 

Death, removal, or suspension of attorney . Un¬ 
der a statute so declaring, if an attorney dies, is 
removed, or is suspended, within the time fixed by 
law to take an appeal, the notice of appeal may be 
served within a specified time after the date of such 
death, removal, or suspension. 84 * 25 

c. Premature Notice 

The premature service or filing of a notice of appear, 
such as before the rendition or entry of the judgment or 
order appealed from, is irregular and sometimes fatal. 

The premature service of filing of a notice of ap¬ 
peal is irregular and sometimes fatal. 85 Thus, it 
has been held irregular in certain jurisdictions, and 
sometimes fatal, to serve or file the notice before 
rendition or entry of the judgment or order appealed 
from, 86 or before entry of the judgment, even 
though after its rendition 86 * 5 or before the appeal 
has been taken or entered. 87 In other jurisdictions, 
however, a notice has been held sufficient, although 
given before the formal rendition or entry of 
the judgment. 88 It has also been held that where 


Unauthorized motion, for new trial 
does not extend the time for notice 
of appeal. 

Okl.—Harjo v. Johnston, 19 P.2d 961, 
162 Okl. 153. 

83. R.I.—Kaminsky v. Levin, 126 A. 
641, 46 R.I. 250. 

Buty of trial judge on motion for 
new trial 

On motion for new trial, where the 
trial judge finds the verdict exces¬ 
sive, he should either require plain¬ 
tiff to file remittitur, within three or 
four days after notice of decision, or, 
before filing decision, should no¬ 
tify the parties of the amount by 
which the verdict is excessive, and 
until the specified time plaintiff may 
remit the excessive amount, and aft¬ 
er such time may file decision, so 
as to give defendant convenient time 
to file notice of intention to prose¬ 
cute a bill of exceptions within the 
time limited. 

R.I.—Kaminsky v. Levin, supra. 

84. Cal.—Henderson v. Drake, 264 
P.2d 921, 42 C.2d 1. 

Mo.—Hynes v. Risch, App., 243 S.W. 
2d 116—Seabaugh v. Garver Lum¬ 
ber Mfg. Co., App., 193 S.W.2d 370, 
reversed on other grounds 200 S. 
W.2d 65, 355 Mo. 1153. 

N.J.—Roth v. Protos, 1 A.2d 10, 120 
N.J.Law 502. 

Ohio.—Tyack v. Tipton, App., 110 N. 
E.2d 803—Durfee v. Edson, App., 
71 N.E.2d 535—J. & P. Harig Co. 
v. City of Cincinnati, 22 N.E.2d 540, 
61 Ohio App. 314. 

Tex.—Robson v. Moore, Civ.App., 166 
&W. 908. » 

84.5 Ohio.—Thompson v, Samuels, 
App., 120 N.E.2d $24. . ,, , 4 , 


Premature notice of motion 

Notice of intention to move for 
new trial, filed before signing and 
filing of findings of fact and conclu¬ 
sions of law, is invalid and ineffectu¬ 
al for any purpose and does not op¬ 
erate to extend time for filing notice 
of appeal. 

Cal.—Bryant v. Los Angeles Transit 
Lines, 253 P.2d 731, 116 C.A.2d 473. 

Belay Ixl making and hearing of mo¬ 
tion 

Cal.—In re Martin’s Estate, 236 P.2d 
2, 106 C.A.2d 714. 

84.10 Ohio.—State ex rel. Vail v. 
Salsbury, 134 N.E.2d 731, 99 Ohio 
App. 449. 

84.15 Proceeding to waive defective 
service of summons 
Action of trial court in entertain¬ 
ing proceedings under which defec¬ 
tive service of summons on a minor 
defendant in partition action was 
waived by guardian after entry of 
judgment did not suspend such judg¬ 
ment, so that notice of appeal filed 
more than twenty days after entry 
of judgment but within twenty days 
after trial court in overruling mo¬ 
tion to vacate judgment determined 
that the defect of service was thus 
cured, would operate to bring up the 
judgment for review. 

Ohio.—Dismier v. White, App., 68 
N.E.2d 382. 

84.20 N.Y.—Shields v. New York 
Oil Burner Co., 41 N.E.2d 441, 288 
N.Y. 22. 

84.25 N.Y.—Hendry v. Hilton, 127 
N.Y.S.2d 454, 283 App.Div. 168. 
Statute held inapplicable to circum¬ 
stances 

Statute did not apply to situation 

m 


in which client discharged attorney 
following trial, but before signing 
an entry of judgment, and did not 
extend the time to appeal when re¬ 
moval at any event occurred prior 
to service on attorney of copy of 
judgment, thereby commencing the 
time fixed by law for 'taking the ap¬ 
peal. 

N.Y.—Hendry v. Hilton, supra. 

85. Cal.—Tyrrell v. Baldwin, 13 P. 
475, 72 C. 192—McLaughlin v. Doh- 

| erty, 54 C. 519. 

N.Y.—Fraser v. Alpha Combined 
Heating, etc., Co., 54 N.Y.S. 1087, 
25 Misc. 422. 

Ten Eick v. Simpson, 11 Paige 
177. 

Ohio.—Wilson v. Holeman, 2 Ohio 
253. 

State ex rel. Vail v. Salsbury, 134 
N.E.2d 731, 299 Ohio App. 449. 
After filing of transcript 
Notice served in so-called official 
way of serving notice of vacation ap¬ 
peal must be given after transcript is 
filed in appellate court. 

Ind.—Wilson v. Haynes, 199 N.E. 162, 
101 Ind.App. 256. 

86. Ariz.—Kinnison v. Superior 

Court of Pima County, 46 F.2d 1087, 
46 Ariz. 133. 

Me.—Semo v. Goudreau, 75 A.2d 376> 
145 Me. 251. 

Wyo.—Culbertson v. Ainsworth, 181 
P. 418, 26 Wyo. 214. 

3 C.J. p 1235 note 14. 

86.5 Cal.—Schmidt v. Townsend, 229 
P.2d 488, 103 C.A.2d 185. 

87. N.Y.—Ten Eick v. Simpson, 11 
Paige 177. 

88. Cal.—Driskill v. Thompspn, 296 
P.2d 834, 141 C.A.2d 479^Jackso?\ 
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a notice of appeal was filed before the entry of 
the complete judgment, the appellate court cannot 
consider so much of the judgment as was entered 
subsequent to the filing of the notice. 88 * 5 

A party is not estopped, by giving a premature 
and ineffectual notice, to prosecute thereafter his 
appeal by giving further notice within the stat¬ 
utory time. 89 

A notice of appeal filed during the pendency of 
a motion for a new trial has been held premature, 
as appears supra subdivision a of this section. 

• Service prior to filing. Under a court rule re¬ 
quiring the service of a copy of the notice of ap¬ 
peal within a prescribed period after the notice 
is filed in the lower court, a service of the notice 
prior to its filing has been held to constitute a suf¬ 
ficient service of the notice of appeal. 89 * 5 

d. Notice in Open Court 

Where notice is required to be given in open court, 
it must be given or entered within the time prescribed 
by statute. 

In jurisdictions where notice of appeal or pro¬ 
ceedings in error is required to be given or en¬ 
tered in open court, notice given or entered after 
adjournment and in vacation is ineffectual. 90 Un¬ 


der some statutes such notice, to be effectual, must 
be given at the time judgment is rendered or with¬ 
in a specified time thereafter, or during the term. 91 

Sufficiency of notice of appeal given in open 
court generally see supra § 576. 

§ 594(5). - Mode and Sufficiency of Serv¬ 

ice 

a. In general 

b. Service by mail 

c. Service by publication 

a. In G-eneral 

The mode of service of a notice of appeal depends 
on provisions of the statute or order allowing the appeal, 
which must be substantially followed, and generally per¬ 
sonal service is necessary unless substituted service is 
permitted by statute. 

While the mode of service of a notice of ap¬ 
peal prescribed by statute or by the order allowing 
the appeal must be substantially pursued, 92 when 
no particular mode is prescribed, it is to be served 
in the manner pointed out by the general statutes 
relating to the service of process. 93 Accordingly, 
the general rule is that there must be personal serv¬ 
ice on the person to whom notice is to be given, un¬ 
less the statute authorizes a substituted service in 


v. Jackson, 163 P.2d 780, 71 C.A.2d 
837—Dresser v. Southern California 
Edison Co., 82 P.2d 965, 28 C.A.2d 
510. 

Iowa.—Fryman v. McCaffrey, 224 N. 

W. 95, 208 Iowa 531. 

Or.—In re Banfield’s Estate, 299 P. 

■ 323, 137 Or. 256, rehearing denied 
3 P.2d 116, 137 Or. 256. 

S.C.—Sherbert v. School Dist. No. 85, 
Spartanburg County, 168 S.E. 391, 
169 S.C. 191. 

3 C.J. p 1235 note 16. 

Considerations In determining suffi¬ 
ciency 

Where appellants filed notice of ap¬ 
peal prior to rendition of judgment 
and filing of findings of fact and con¬ 
clusions of law, district court of ap¬ 
peal would treat notice of appeal as 
filed immediately after entry of judg¬ 
ment, in view of general desirability 
of deciding appeals on merits, and 
in absence of any indication of preju¬ 
dice and failure of respondent to urge 
dismissal of appeal. 

Cal.—Larrus v. First Nat. Bank of 
San Mateo County, 266 P.2d 143, 
122 C.A.2d 884. 

Pendency of motion attacking judg¬ 
ment 

Filing of notice of appeal was not 
premature because filed four days 
prior to order denying motion for 
new trial, but transferred jurisdic¬ 
tion of cause to supreme court so 
that appellant waived motion for 


new trial and trial court lost juris¬ 
diction and order denying motion for 
new trial was a nullity. 

Wash.—Fairview Lumber Co. v. Ma- 
kos, 265 r.2d 837, 44 Wash.2d 131. 

88.5 Award of attorney’s fees 

In action against special officers 
of railroad company for false arrest 
and false imprisonment, where no¬ 
tice of appeal was filed before entry 
of that part of judgment which 
awarded attorney’s fees in favor of 
a defendant, question whether stat¬ 
ute authorized award of attorney’s 
fees to special officer of railroad 
company could not be considered. 
Utah.—McCall v. Kendrick, 274 P.2d 
962, 2 Utah 2d 364. 

89. Wash.—S pokane Falls v. 
Browne, 27 P. 1077, 3 Wash. 84. 

3 C.J. p 1235 note 17. 

89.5 Ill.—Schafer v. Robillard, 17 N. 
E.2d 963, 370 Ill. 92. 

90. Kan.—Earls v. Earls, 27 Kan. 
538, followed in Shaffer v. Brink- 
man, 31 Kan. 124, 

3 C.J. p 1235 note 19. 

91. Okl.—Collins-Dietz-Morris Co. v. 
Wright, 20 P.2d 574, 163 Okl. 54 
—Harjo v. Johnston, 19 P.2d 961, 
162 Okl. 153—Goldberg v. Gold¬ 
berg, 291 P. 93, 144 Okl. 243— 
Kershaw v. Board of Com’rs of 
Muskogee County, 275 P. 621, 135 
Okl. 302. 


Or.—Furlong v. Tish, 218 P.2d 476, 
189 Or. 86. 

Tex.—Westergreen v. Hobby, Civ. 

App., 49 S.W.2d 864. 

3 C.J. p 1235 note 20. 

In Washington, prior to the stat¬ 
ute of 1893, notice of appeal could 
be given at a subsequent term with¬ 
in the time allowed by law. 

Wash.—McMillan v. Mau, 23 P. 441, 
1 Wash. 26. 

3 C.J. p 1235 note 21* 

92. Ind.—Board of Com’rs of Mor¬ 
gan County v. State ex rel. Moul¬ 
ton, 16 N,E.2d 978, 106 Ind.App. 
648. 

Mich.—In re Wilkie’s Estate, 22 N. 

W.2d 205, 314 Mich. 186. 

Nev.—Johns-Manville, Inc., of Cali¬ 
fornia, v. Lander County, 234 P. 
518, 48 Nev. 244. 

Or.—In re Chewaucan River, 176 P. 

421, 89 Or. 659. 

3 C.J. p 1235 note 22. 

Service of appeal sufficient 
Ill.—Schornlck v. Prudential Insur¬ 
ance Co. of America, 277 Ill.App. 
36. 

N.M,—Orosco v. Gonzales, 141 P. 617, 
618, 19 N.M. 130. 

93. Ind.—Wolfe v. Pieroe, 55 N.H. 
872, 23 Ind.App. 691. 

Kan.—Polzin v. National Co-op. Re¬ 
finery Ass’n, 298 P,2d 333, 179 Kan. 
670, rehearing denied 302 P.24 1003, 
180 Kan. 178. 

3 C.J. p 1236 note 23. 
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the particular case, 94 or except in so far as there 
may have been a waiver of the requirement. 94 - 5 
Service of a copy of the notice, instead of the orig¬ 
inal notice, is sufficient. 95 When so provided by 
statute notice of appeal may be given in such man¬ 
ner as the judge shall direct. 96 

Service on clerk of court . When the statute re¬ 
quires the notice to be served on the clerk of the 
court, personal service is necessary as in other cas¬ 
es, unless it is otherwise provided, 97 and in some 
jurisdictions it is insufficient merely to file the no¬ 
tice in his office. 98 In other jurisdictions, how¬ 
ever, filing the notice with the clerk has been held 
a sufficient service on him. 99 Where the statute 
permits notice to be given by telegraph, a notice 


of appeal dispatched by telegraph to the clerk of 
court, who thereupon files the telegraphed copy, is 
sufficient. 1 A notice of appeal to the court is suffi¬ 
cient although it is a part of a request to the clerk 
of the court to prepare the transcript. 2 

b. Service by Mail 

If authorized by statute or rule of court, service may 
be made by mail, under prescribed conditions, service 
being complete at the time of deposit in the post office. 

Provided it is authorized by statute or valid rule 
of court, 3 and not otherwise, 4 service may be made 
by mail; and when authorized it can be made only 
under the conditions prescribed, and in strict com¬ 
pliance with the provisions of the statute. 5 


94. Kan.—Von Der Heiden & Morgan 
v. Williams' Estate, 175 P.2d 117, 
162 Kan. 233. 

Mich.—In re Wilkie’s Estate, 22 N.W. 

2d 265, 314 Mich. 186. 

Wyo.—Farmers State Bank of River¬ 
ton v. Investors Guaranty Corpo¬ 
ration, 45 P.2d 1057, 48 Wyo. 319. 

3 C.J. p 1236 note 24. 

Proof of inability to serve personally 

(1) Under a statute providing that 
where personal service of notice of 
appeal from the order or judgment 
cannot be had within the county, a 
filing of an original and copy there¬ 
of with clerk shall be deemed service 
of notice, proof that service could 
not be had within the county is a 
condition precedent to a resort to 
the statutory service. 

Wyo.—Farmers State Bank of Riv¬ 
erton v. Investors Guaranty Cor¬ 
poration, supra. 

(2) A clerk’s affidavit is proper to 
prove that notice of appeal could not 
be personally served on the opposite 
party or his counsel, so as to entitle 
appellant to file notice with the clerk, 
but the affidavit should disclose that 
some effort was made to accomplish 
personal service. 

•Wyo.—Farmers State Bank of River¬ 
ton v. Investors Guaranty Corpora¬ 
tion, supra. 

Service on attorney 

(1) Notice of appeal when served 
on an attorney must be executed per¬ 
sonally as when served on a party. 
Ala.—Riddle v. Adams, 165 So. 848, 

231 Ala. 596. 

(2) Service of an '‘unofficial” no¬ 
tice of appeal on the attorney for the 
adverse party by leaving a copy 
thereof at the residence and office 
of the attorney is not an effective no¬ 
tice of appeal. 

Ind.—Board of Com’rs of Morgan 
County v. State ex rel. Moulton, 16 
N.E.2d 978, 105 Ind.App. 648. 

94.5 * Mich*.—In're Wilkie’s Estate, 22 
N.W.2d 265. 314 Micffi. 186. 


Pacts held not to constitute waiver 
Receipt by attorney for adverse 
parties of notice of appeal from pro¬ 
bate court to circuit court sent by 
mail did not constitute a waiver of 
statutory requirement for service of 
notice in such manner as probate 
court should direct, since statute re¬ 
quires waiver to be in writing and 
filed in circuit court. 

Mich.—In re Wilkie’s Estate, supra. 

95. Cal.—Peck v. Agnew, 59 P. 125, 
126 C. 607. 

96. Mich.—Simpson v. Mansfield, 
etc., R. Co., 38 Mich. 626. 

97. Dak.—Peck v. Phillips, 34 N.W. 
65, 4 Dak. 430. 

Minn.—Steinbach v. Frevel, 115 N. 
W. 947, 104 Mbm. 57—Thorson v. 
St. Paul F. & M. Ins. Co., 21 N. 
W. 471, 32 Minn. 434. 

98. Dak.—Peck v. Phillips, 34 N.W. 
65, 4 Dak. 430. 

S.D.—Pierre Sav. Bank v. Ellis, 68 
N.W. 545, 9 S.D. 251—-Valley City 
Land, etc., Co. v. Schone, 50 N.W. 
356, 2 S.D. 344. 

Filing of bond held insufficient 

The filing of statutory appeal bond 
and of praecipe for transcript, in 
connection with term-time appeal 
which was apparently abandoned, was 
not sufficient as service of notice 
in writing of vacation appeal on 
clerk below. 

Ind.—Lock Joint Tube Co. v. Citizens 
Trust & Sav. Bank of South Bend, 
31 N.E.2d 989, 218 Ind. 162. 

99. Minn.—State v. Klitzke, 49 N.W. 
54, 46 Minn. 343—Baberick v. Mag- 
ner, 9 Minn. 232. 

N.D.—National Bank of Commerce 
v. Pick, 99 N.W. 63, 13 N.D. 74. 
Wis.—Zahorka v. Geith, 109 N.W. 
552, 129 Wis. 498—Black v. Chi¬ 
cago, etc., R. Co., 18’ Wis. 208. 

1 . Utah.—Salina Canyon Coal Co. v. 
Klemm, 290 P. 161, 76 Utah 372. 

2. Cal.—Kiekhoefer v. U. S. National 
Bank -6f *Los Angeled, 89 P.2d 807, 

>363 


2 C.2d 98, 96 A.L.R. 1244—Hansen 
v. Covell, 24 P.2d 772, 218 C. 622, 
89 A.L R. 670—Magruder v. Red¬ 
wood City, 265 P. 806, 203 C. 665- 
Purity Springs Water Co. v. Red¬ 
wood Ice Delivery, 263 P. 810, 203 
C. 286—In re Faber’s Estate, 143 
P. 737, 168 C. 491. 

In re Forthmann’s Estate, 5 P. 
2d 472, 118 C.A. 332—Anderson v. 
Standard Lumber Co., 213 P. 65, 60 
C.A. 445. 

3. Cal.—Garrett v. Garrett, 159 P. 
1050, 31 C.A. 173. 

Idaho—Roddy v. State, 135 P.2d 298, 
64 Idaho 653—Both well v. Keefer, 
20 P.2d 199, 52 Idaho 737—Isaak 
v. Journey, 13 P.2d 247, 52 Idaho 
274—Mendini v. Milner, 276 P. 35, 
47 Idaho 322. 

Minn.—In re Devenney’s Estate, 256 
N.W. 104, 192 Minn. 265. 

Refusal to sign, receipt 

Mailing notice of appeal by regis¬ 
tered letter, with request for return 
receipt, was a valid “service,” not¬ 
withstanding respondent’s attorney 
refused to sign receipts. 

N.Y.—Saffold v. Fellows, 221 N.Y.S. 

197, 219 App.Div. 865. 

Availability of resident attorney 
Service may be made by mail on a 
nonresident attorney for the appellee 
although another attorney for the ap¬ 
pellee resides in the same city as the 
attorney for appellant. 

Cal.—Garrett v. Garrett, 159 P. 1050, 
31 C.A. 173. 

4. Ind.—Chicago, L. S. & S. B. Ry. 
Co. v. Sanders, 114 N.E. 986, 63 

* Ind.App. 586. 

Mich.—In re Wilkie’s Estate, 22 N. 

W.2d 2C5, 314 Mich. 186. 

N.D.—Garske v. Hann, 182 • N.W. 
933, 48 N.D. 42. 

Ohio—Schutt v. Blankenship, AppI, 
107 N.E.2d 218. 

3 C.J. p 1236 note 31. 

5. Or.—Temminck v. Doering* 191 
F, 348, 97 Oa\ 1-45. 

3 C.J. p 1236 note 32. ,t q 
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Time of service . The service is generally com¬ 
plete at the time of deposit in the post office, 6 
•or by statute, it may be complete a day after de¬ 
posit in the mails. 7 It has been held that, under the 
rules of procedure so providing as to civil pro¬ 
ceedings generally, where a notice of appeal is 
served by mail, appellant has three days time, in 
addition to the regular prescribed period for the 
service of a notice of appeal. 7 - 5 However, in the 
case of the filing of the notice with the clerk of 
court the rule is inapplicable, since notice is not 
filed until such time as it is in the hands of the 
officer charged with the duty of filing it. 7 - 10 

Time and order of service and filing generally 
are discussed supra § 594(4). 

Notice not received . If notice is mailed within 
the proper time it will be sufficient although it has 
not been received. 8 

c. Service by Publication 

Notice of appeal may be served by publication when 
authorized by statute or rule of court; and the statute 
may be applicable where service is being evaded. 


A notice of appeal may be served by publication 
when permitted by statute; 8 and when no provi¬ 
sion is made by statute for serving notice on a non¬ 
resident or a party whose residence is unknown, 
the appellate court may provide by rule for service 
by publication, where a statute authorizes the court 
to establish rules to supply defects in procedure. 10 
When a statute permits service by publication, the 
conditions for such service must be observed. 11 

Evasion of service. Where a party’s attorney ap¬ 
pears to have been discharged and the party him¬ 
self seems to be evading service of papers, a stat¬ 
ute relating to the service of papers where the 
attorney or party cannot be found is applicable; 11 - 5 
and an order will be granted directing that the 
notice of appeal and notice of all subsequent pro¬ 
ceedings be served on the party by registered mail, 
direct to the party’s last known address. 11 * 10 

§ 594(6). - Sufficiency of Filing or Entry 

Statutes requiring the filing of a notice of appeal 
must be substantially complied with; and the notice 


Residence of parties and attorneys 
generally 

Although service by mail of notice 
of appeal may be made where per¬ 
son making service and person on 
whom it is to be made reside or have 
their offices in different places be¬ 
tween which there is a regular com¬ 
munication by mail, yet such form 
of service could not be resorted to 
where attorneys of appellees all re¬ 
sided and had their offices in same 
place where appellant’s attorneys 
resided and had their offices, as ap¬ 
pellant’s attorneys well knew. 

Mont.—In re Malick’s Estate, 22$ P. 

2d 963, 124 Mont. 585. 

Attorney outside state for resident 
parties 

Under a statute requiring where 
appeal is not taken at time of the 
decision, that appellant shall serve 
notice on all adverse parties or their 
attorneys at any place in the state, 
an attempted service by mail on at¬ 
torneys residing without the state, 
representing a corporation defendant 
within the state, is of no avail. 

Or.—Temminck v. Doering, 191 P. 

348, 97 Or. 145. 

Attorney outside county for resident 
parties 

Under a statute providing that no¬ 
tice of appeal may be served on ad¬ 
verse party or his attorney, and au¬ 
thorizing service by mail where per¬ 
son to be served resides in a different 
place, a notice of appeal may be 
served by mail on an attorney resid¬ 
ing in another county, although the 
parties themselves reside in same 
place. 


Or.—First Nat. Bank v. White Pine 
Lumber Co., 181 P. 990, 94 Or. 318. 
Mailing at place of residence 
Where the statute provides for no¬ 
tice by mail to nonresidents, such a 
service is insufficient where it is 
mailed at the place of residence of 
the person on whom it is to be made. 
Or—Fisk v. Hunt, 54 P. 660, 33 Or. 
424. # 

S. Idaho.—Bothwell v. Keefer, 20 P. 

2d 199, 52 Idaho 737. 

Mont.—Fey v. A. A. Oil Corp., 255 P. 

2d 339, 126 Mont. 552. 

3 C.J. p 1236 note 33. 

Mailing on last day 

Notice of appeal mailed the nine¬ 
tieth day after judgment was entered | 
was held to be timely under a statute 
requiring notice within ninety days 
although it was not received until 
following day. , 

Idaho.—Bothwell v. Keefer, 20 P.2d 
199, 52 Idaho 737. 

7. Or.—Lawson v. Hughes, 256 P. 
1043, 127 Or. 16—Hutchison v. 

Crandall, 160 P, 124, 82 Or. 27. 

7.5 Minn.—In re lofredo’s Estate, 63 
N.W,2d 19, 241 Minn. 335. 

N.Y.—Sheehan v. Jaffa, 286 N.Y.S. 

333, 247 App.Div. 835. 

Rule held inapplicable 
Where order appealed from was 
entered on December 3Q, 1940, and 
a copy thereof was personally served 
on appellant’s attorney on that day, 
and notice of appeal was served by 
mail on January 31, 1941, appellant 
was not entitled in serving notioe to 
add three days to thirty-day period 
i because order was personally served. 
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N.Y.—Nicholaus v. Doe, 25 N.Y.S.2d 
989, 261 App.Div. 1020. 

7.10 S.D.—Federal Land Bank of 
Omaha v. Le Mars Mut. Ins. Co. of 
Sioux Falls, 272 N.W. 285, 65 S. 
D. 143. 

Notice mailed to clerk on last day 

Notice of appeal mailed to clerk 
of court on day on which time to 
appeal expired and received by clerk 
a day or two thereafter was held too 
late to perfect appeal. 

S.D.—Federal Land Bank of Omaha 
v. Le Mars Mut, Ins. Co. of Sioux 
Falls, supra. 

8. Wash.—In re Stanley’s Guardian¬ 
ship, 255 P. 656, 143 Wash. 440, re¬ 
hearing denied 256 P. 859, 143 
Wash. 440. 

9. Ind.—Hanley v. Mason, 81 N.B. 
610, 40 Ind.App. 180. 

3 C.J. p 1236 note 84. 

10. Iowa.—McClellan v. McClellan, 
2 Iowa 312. 

11. Ind.—Tate v. Hamlin, 41 N.E. 
1035, 149 Ind. 94. 

Bose v. Owen, 76 N.E. 412, 37 
Ind.App, 126—Dailey v. Deinhart, 
53 N.E. 1135, 22 Ind.App. 697— 
Dougherty v. Brown, 61 N.E. 729, 
21 Ind.App. 115—Shaefer v. Nelson, 
43 N.B. 1021, 17 Ind'App* 489. 
Iowa.—McClellan v. McClellan, 2 
Iowa 812. 

N.H.—Clough v. Sanders, 58 N.H. 618. 

11 .B N.Y.—Peopla ex reL Cronin v. 
Warner, 45 N.Y.S.2d 259, 267 App. 
Div. 764. 

U.1Q N.Y.—People ex reL Cronin v. 

Warner, supra. 
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must be delivered to the officer who is to file it, and in 
some cases entry thereof must be made. 

There must be substantial compliance with stat¬ 
utes requiring the filing of a notice of appeal; 11 - 50 
and, under a provision to that effect, the filing must 
be with the clerk of the court in which the pro¬ 
ceedings were had, a filing with the clerk of the ap¬ 
pellate court being insufficient to satisfy the pro¬ 
vision, 11 - 55 although under other statutes the no- 
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tice of appeal must be filed with the clerk of the 
appellate court, 11 - 60 failure to do so being fatal 
to the jurisdiction of the appellate court. 11 - 65 

To comply with a statute requiring filing or en¬ 
try of a notice of appeal with the clerk there 
must, unless otherwise provided, be at least an ac¬ 
tual delivery of the notice to the clerk or his deputy 
at his office; 12 and a notice is not filed until it is 
in the hands of the officer charged with filing it. 12 - 5 


11.50 Ill.—Johnson v. Cook County, 
13 N.E.2d 169, 368 Ill. 160. 

Iowa.—Loter v. Metropolitan Life 
Ins. Co., 296 N.W. 227, 229 Iowa 
1127. 

Mo.—A. A. Elec. Machinery Co. v. 

Block, App., 193 S.W.2d 631. 

N.Y.—Woodmere Cedarhurst Corp. v. 
National City Bank of New York, 
286 N.Y.S. 637, 247 App.Div. 173. 

Considerations In determining 1 suffi¬ 
ciency of compliance 
Although filing of a notice of ap¬ 
peal is a jurisdictional requirement 
and cannot be waived, absence of 
prejudice and efficacy of things done 
to give notice to other party that 
appeal has been taken may be consid¬ 
ered in determining whether there 
has been a sufficient compliance with 
requirement of statute that notice 
stating the appeal be filed with clerk 
of court. 

Cal.—Kellett v. Marvel, 58 P.2d 649, 

6 C.2d 464. 

Applicability of new or old code 
Where case was appealed during 
transition period from old to the new 
code, trial court found that it would 
not be feasible and would work injus¬ 
tice on the parties to have further 
proceedings under the new code, and 
plaintiff proceeded under the old code 
in good faith in taking its appeal, 
the appeal would not be dismissed 
because of failure to comply with 
new code in matter of filing notice of 
appeal. 

Mo.—A. A. Elec. Machinery Co. v. 
Block, App., 193 S.W.2d 631. 

Recital in decree held not sufficient 

Under statute providing that any 
party may appeal by filing notice 
of appeal within specified time, re¬ 
cital in decree of trial court that de¬ 
fendant prayed and was granted cross 
appeal was not substantial compli¬ 
ance with requirement that notice of 
appeal be filed. 

Ark.—General Box Co. v. Scurlock, 
271 S.W.2d 40, 223 Ark. 967. 

Requirement held sufficiently com¬ 
plied with 

Where four actions growing out of 
divorce proceeding had been consol¬ 
idated, if only for purpose of trial, 
and were bound to be considered 
together on appeal if oply because 
evidence taken applied to all, an 
entry in register of actions under the 


number of each case with a reference 
to place where notice of appeal was 
to be found in files constituted a 
substantial compliance with require¬ 
ment that notice of appeal be filed 
in each case. 

Cal.—Kellett v. Marvel, 58 P.2d 649, 

6 C.2d 464. 

11.55 Iowa.—Loter v. Metropolitan 
Life Ins. Co., 296 N.W. 227, 229 
Iowa 1127—Bates v. Adel State 
Bank, 271 N.W. 638, 222 Iowa 1323. 
Nev.—Gerbig v. Gerbig, 108 P.2d 317, 
60 Nev. 292. 

11.60 Ohio.—In re Horning’s Will, 
App., 42 N.E.2d 554. 

11.65 Ohio.—In re Horning’s Will, 
supra. 

Inadvertence held not to authorize 
relief 

Allegation in petition filed in court 
of appeals, that through inadvertence, 
notice of appeal and transcript of 
docket and journal entries in probate 
matter were filed in the common 
pleas court instead of court of ap¬ 
peals, did not authorize court of ap¬ 
peals to order the filing of the prop¬ 
er notice of appeal, since it is the 
duty of appellant to take the steps 
through which appeal is filed in the 
proper court. 

Ohio.—In re Horning’s Will, supra. 

12. Cal.—W. J. White Co. v. Win- 
ton, 183 P. 277, 41 C.A. 693. 

Idaho.—In re Dunn’s Estate, 260 P. 
432, 45 Idaho 23. 

Minn.—Klein v. Town of Turtle Lake, 
192 N.W. 121, 154 Minn. 521. 

N.D.—Nevland v. Njust, 51 N.W.2d 
845, 78 N.D. 747. 

Ohio.—King v. Paylor, 43 N.E.2d 313, 
69 Ohio App. 193. 

Okl.—Aaron v. Farrow, 238 P. 202, 
113 Okl. 27. 

3 C.J. p 1237 note 37. 

Provision for mailing held inapplica¬ 
ble 

The statute providing that service 
of notice by mail shall be complete 
on deposit of notice in post office is 
inapplicable to lodgment of notices 
of appeal with county clerk, and has 
to do only with service of process 
and other papers on opposing coun¬ 
sel and parties. 

Cal.—Estes v. Chimes, 104 F.2d 74, 
40 C.A.2d 41. 
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Laying notice on desk as insufficient 
Under statute requiring filing of 
notice of appeal within sixty days 
from entry of decree of circuit court 
appealed from, act of appellant’s 
counsel in laying notice on a deputy 
county clerk’s desk in his absence 
did not constitute a required “filing’’ 
of the paper. 

Or.—In re Wagner’s Estate, 187 P. 

2d 669, 182 Or. 340. 

Delivery outside clerk’s office 

Where a notice of appeal from an 
order laying out a town road is hand¬ 
ed to the town clerk outside his home 
or office, without stating for what 
purpose it was handed to him, and 
without asking that it be filed or 
tendering any filing fee, and he in 
fact does not file it or place it among 
the official papers in his office, the 
notice is not filed within the meaning 
of the statute. 

Minn.—Klein v. Town of Turtle Lake, 
192 N.W. 121, 154 Minn. 521. 

Slipping notice under door after of¬ 
fice hours 

Where the person who desired to 
serve defendant’s notice of appeal 
proceeded to the office of the clerk of 
the court, and arrived there about the 
time the office closed, and after 
searching for a deputy returned to 
find the office closed, so that she slip¬ 
ped the notice under the door, there 
was no legal filing of the notice as 
of that day, the deputy clerk having 
placed the filing mark on the notice 
the next day, delivery being essential 
to “filing.” 

Cal.—W. J. White Co. v. Winton, 183 
P. 277, 41 C.A. 693. 

Filing by telegraph 

Where copy of notice of appeal was 
deposited in post office in sealed en¬ 
velope, with postage prepaid, and di¬ 
rected to respondents’ attorney at 
his post office address within ninety 
days after entry of judgment appeal¬ 
ed from, and another copy of such 
notice was transmitted by telegraph 
to clerk of lower court and filed by 
him within such time, notice was duly 
filed within time required by statute. 
Idaho.—Roddy v. State, 135 P.2d 298, 
64 Idaho 653. 

12.5 S.D.—Federal Land Bank of 
Omaha v. Le Mars Mut. Ins. Co. o'f 
Sioux Falls, 272 N.W. 285, 65 S.D. 
143. 
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The notice must be filed in the clerk’s office of the 
proper county. 13 

Necessity of entry of notice by clerk. Entry of 
the notice, where required, must be made in accord¬ 
ance with the provisions of the statute. 14 It has 
been held that for all purposes of appeal a notice is 
entered on the record where a proper entry thereof 
is formulated and delivered to the clerk to be en¬ 
tered of record, 15 and that when written notice 
of appeal is served and filed within the proper 
time, the appeal will not be defeated by the fail¬ 
ure of the clerk to enter the notice in the jour¬ 
nal of the court below; 16 but there is authority 
that, although a notice of entry of appeal is prop¬ 
erly filed, if it is not recorded, the court has no 
jurisdiction over appellee's person, in the absence 
of waiver or general appearance. 17 

Payment of statutory fees. The statutory fees 
must be paid when required by the clerk. 18 


§ 594(7). - Return or Proof of Service 

a. In general 

b. Admission, acknowledgment, and ac¬ 

ceptance of service 

c. Amendment 

a. In General 

Where notice of appeal is necessary, the giving of 
the notice must be proven before appellate court will 
act; and return or proof of service must comply with 
the statutory requirements therefor. 

Where notice of the appeal is necessary, the giv¬ 
ing of the requisite notice must be proven before 
the appellate court will act. 18 - 50 Thus, return or 
proof of service of the notice of appeal must be 
made, served, and filed in accordance with stat¬ 
utory requirements. 19 Where required by the stat¬ 
ute, it must accompany and be filed with the no- 


13 . Cal.—^Mansfield v. O’Keefe, 65 P. 
825, 133 C. 362. 

Order changing- place of trial 

In an appeal from an order chang¬ 
ing: the place of trial, a notice filed in 
the county to which the cause was 
transferred instead of the county in 
which the action was begun is insuffi¬ 
cient. 

Cal.—Mansfield v. O’Keefe, supra. 

14. Ohio.—Moore v. Brown, 10 Ohio 
197. 

3 C.J. p 1237 note 39. 

Requirement that notice he filed with 
judge 

A notice filed with the court clerk 
complies with a statute requiring 
the notice to be filed with the judge 
of the court. 

Okl.—Aaron v. Farrow, 238 P. 202, 
113 Okl. 27. 

Notice held properly filed 
Conn.—Alderman Bros. Co. v. West- 
inghouse Air Brake Co., 99 A. 1040, 
91 Conn. 383. 

Ind.—Smith v. Hibben, 107 N.E. 40, 
59 Ind.App. 438. 

15. Ohio.—Miller v. Albright, 12 
Ohio Cir.Ct. 533, 5 Ohio Cir.Dec. 
585. 

16. Wash.—Creech v. Aberdeen, 84 
P. 623, 42 Wash. 77. 

3 C.J. p 1237 note 41. 

17. Fla.—Wildwood Crate & Ice Co. 
v. Citizens’ Bank of Inverness, 123 
So. 699, 98 Fla. 186—Long v. Spha- 
ler, 105 So. 101, 89 Fla. 499. 

Jurisdiction over person and subject 
matter 

Filing in the office of the clerk of 
the circuit court of notice of entry 
of appeal in chancery duly executed 
and in proper form, is sufficient to 
give the appellate court jurisdiction 
of the subject matter, but due entry 


thereof in the chancery order book of 
the circuit court, or effectual waiver 
or general appearance by appellee in 
the appellate court, is necessary to 
give the appellate court jurisdiction 
over the person of appellee. 

Fla.—Long v. Sphaler, supra. 

18. Cal.—Boyd v. Burr el, 60 C. 280. 
Mo.—Alberswerth v. Lohse, App., 232 

S.W.2d 213. 

Neb.—Powell v. Van Donselaar, 68 
N.W.2d 894, 1G0 Neb. 21—Barney 
v. Platte Valley Public Power & 
Irrigation Dist., 13 N.W.2d 120, 144 
Neb. 230. 

3 C.J. p 1237 note 42. 

18.50 Ind.—Sands v. Sands, 14 N.E.2d 
535, 214 Ind. 87. 

19. Ind.—Smith v. Hibben, 107 N.E. 
40, 59 Ind.App. 438. 

Kan.—Polzin v. National Co-op. Re¬ 
finery Ass’n, 298 P.2d 333, 179 Kan. 
670, rehearing denied 302 I\2d 
1003, 180 Kan. 178. 

Or.—Storm v. Thompson, 64 P.2d 
1309, 155 Or. 686—Keeley v. Keeley, 
192 P. 490, 97 Or. 596. 

Vt.—Vlahos’ Dependents v. Rutland 
Restaurant, 164 A. 377, 105 Vt. 
220 . 

Wash.—N. Mon Wai v. Parks, 278 P. 
2d 676, 46 Wash.2d 138—In re 

Yand’s Estate, 162 P.2d 434, 23 
Wash.2d 831. 

3 C.J. p 1237 note 43. 

Proof of notice held sufficient 

Where proofs of service of the no¬ 
tice of appeal were filed in the office 
of the clerk below and the tran¬ 
script contains a certificate of the 
clerk showing that notices had been 
served and acknowledged, the proof 
of notice is sufficient. 

Ind.—Sands v. Sands, 14 N.E.2d 535, 
| 214 Ind. 87. 


Proof of notice In open court 
Under a statute, requiring entry in 
the court journal of notice of appeal, 
when given in open court, such en¬ 
try constitutes the only proof admis¬ 
sible of the giving of such notice, 
being equivalent to the proof or re¬ 
turn made upon written notice served 
in the usual manner. 

Or.—State v. Bemrose, 185 P. 765, 
94 Or. 305. 

Order by trial judge 

An order by the judge of the trial 
court, entered of record purporting 
to state certain facts as to the sign¬ 
ing of a notice of appeal and the 
service thereof, and attached to the 
return of service of such notice, of 
which appellant was not notified, 
and, as to which neither party ap¬ 
peared, was held void for want of ju¬ 
risdiction to make it. 

Or.—Howard v. Hartford Flro Ins. 
Co. of Hartford, Conn., 144 P. 460, 
77 Or. 341. 

Proof by party to action 
Troof of service of a notice of ap¬ 
peal, made by one who was a party to 
the action, is invalid when expressly 
prohibited by statute. 

Or.—Keeley v. Keeley, 192 P. 490, 97 
Or. 596. 

Return held sufficient 

(1) In general. 

Or.—Howard v. Hartford Fire Ins. 
Co. of Hartford, Conn., 144 P. 460, 
77 Or. 341. 

(2) Where admission of service on 
notice of appeal was actually signed 
February 8, 1962, but admission was 
dated back to December 14, 1961, re¬ 
turn to supreme court made on Feb¬ 
ruary 11, 1952, was actually within 
twenty days after the serving of the 
notice to appeal, and motion to dis- 
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tice and within the time prescribed; 20 and a copy 
of the notice of appeal which failed to show serv¬ 
ice on the adverse party or his attorney is not 
entitled to be filed by the clerk. 20 - 5 

The return or proof of service must show, by pos¬ 
itive statement, 21 that all the statutory requisites 
as to the service have been complied with, and in 
case of substituted service the existence of all the 
conditions necessary must be shown. 22 

Time for making or filing proof of service. 
Where the statutes or rules do not contain any 
limitation on the time within which proof of serv¬ 
ice must be made or filed, it need not be done at 
any particular time, 22 - 5 and may be made at any 
time before the hearing if in time to become prop¬ 
erly a part of the record on appeal and if the ap¬ 
pellee is not prejudiced or the appeal delayed there¬ 
by; 23 but it should not be filed later than the 
time when the record for appeal is prepared and 
certified by the clerk. 24 

Where notice is filed. No proof of service of no¬ 
tice on the clerk of the court need be filed where 
the filing of the notice itself is sufficient proof. 25 


APPEAL & ERROR § 594(7) 

b. Admission, Acknowledgment, and Accept¬ 
ance of Service 

Ordinarily, admission or acknowledgment of service 
is sufficient evidence thereof if the signature is genuine 
and by one having authority therefor; and acceptance 
of service must similarly be made by someone having 
authority. 

An admission or acknowledgment of service by 
affidavit or indorsement on the notice is sufficient 
evidence of service, unless other proof is expressly 
required by the statute, or unless the statute is to 
be construed as requiring an actual service; 26 and 
where proof of service is by such admission or 
acknowledgment, there must be evidence of the 
genuineness of the signature, 27 and the person ad¬ 
mitting service must have had authority to do so. 28 
Under some statutes, however, actual service has 
been held necessary and an admission or acknowl¬ 
edgment of service not sufficient. 29 

Acceptance of service. While it is not required 
that there be a written indorsement of acceptance 
of service, 29 - 5 since service can be established by 
other proofs, as discussed supra subdivision a of 
this section, an indorsement of acceptance of serv¬ 
ice may be sufficient if it is signed by someone who 
has authority to do so; 30 and where acceptance 


miss appeal on« grounds that It was 
not timely would be denied. 

Wis.-—Hirsch v. Smith, 53 N.W.2d 
769, 262 Wis. 75. 

20. Iowa.—Loter v. Metropolitan 
Life Ins. Co., 296 N.W. 227, 229 
Iowa 1127. 

Or.—Catlin v. Jones, 108 P. 633, 56 
Or. 492. 

3 C.J. p 1237 note 44. 

Indorsement on notice 

The statutory requirement for fil¬ 
ing notice of appeal with proof of 
service indorsed thereon is jurisdic¬ 
tional, and requisite proof cannot be 
supplied by affidavit or in any other 
manner. 

Or.—Cooke v. Traver, 184 P.2d 866, 
181 Or. 643—Silbaugh v. Guardian 
Building & Loan Ass’n, 97 P.2d 943, 
164 Or. 286, mandate recalled and 
vacated on other grounds 99 P.2d 
1017, 164 Or. 286. 

Piling held too late 

Where notice of appeal was served 
on date of filing four days after en¬ 
try of judgment, but affidavit of ap¬ 
pellant's counsel stating that copy 
of notice had been mailed to respond¬ 
ent’s attorney was filed seven months 
later, filing of proof of service was 
not timely under statute requiring fil¬ 
ing of proof with clerk within five 
days. 

wash.—Heroux v. Phare, 210 P.2d 
1021, 35 Wash.2d 213. 

20.5 Iowa.—Bates v. Adel State 
Bank, 271 N.W, 638, 222 Iowa 1323. 


21. Iowa.—Strasburger v. Witousek, 
211 N.W. 713. 

3 C.J. p 1237 note 45. 

22. Or.—Keeley v. Keeley, 192 P. 
490, 97 Or. 596. 

3 C.J. p 1237 note 46. 

Service by mail 

An affidavit of service or notice of 
appeal, which merely stated that the 
notice was mailed to the district at¬ 
torney, with postage prepaid, prop¬ 
erly addressed, without stating the 
district attorney's residence, where 
the notice was mailed, or whether the 
facts permitted service by mail, is in¬ 
sufficient proof of service. 

Or.—Keeley v. Keeley, supra. 

3 C.J. p 1237 note 46 [a]. 

22.5 Wash.—Mulka v. Keyes, 246 P. 
2d 834, 40 Wash.2d 919. 

23. N.D.—Strom v. Giske, 68 N.W.2d 
838. 

Wash.—Metropolitan Club v. Massa¬ 
chusetts Bonding & Insurance Co., 
220 P. 818, 127 Wash. 320—Gazzam 
v. Young, 194 P. 810, 114 Wash. 66 
—Seargeant v. Russell, 188 P. 466, 
110 Wash. 216. 

Wyo.—Mitter v. Black Diamond Coal 
Co., 206 P. 152, 28 Wyo. 439. 

24. Wyo.—Wyoming Automotive Co. 
v. Weisflog, 31 P.2d 679, 47 Wyo. 
32. 

25. Wis.—Mackin v. Madden, 80 N. 
W. 100, 104 Wis. 61. 

26. Ill.—Deibler. v. Bernard Bros., 
53 N.E.24 450, 385 Ill. 610.. 


Schornick v. Prudential Ins. Co. 
of America, 277 Ill.App. 36. 

Kan.—Polzin v. National Co-op. Re¬ 
finery Ass’n, 302 P.2d 1003, 180 Kan. 
178—Wollard v. Peterson, 56 P.2d 
476, 143 Kan. 566. 

3 C.J. p 1238 note 47. 

Acknowledgment on transcript 
A written acknowledgment of no¬ 
tice of appeal on the transcript by 
attorneys for appellee, who stated 
that they had no recollection of the 
acknowledgment, counsel for appel¬ 
lant stating that he knew that the 
acknowledgment was duly made, suf¬ 
ficiently shows the acknowledgment. 
Ala.—Glenn v. Glenn, 106 So. 228, 
214 Ala. 1. 

27. Or.—Moffitt v. McGrath, 36 P. 
578, 25 Or. 478. 

28 . Minn.—Cremer v. Hartmann, 24 
N.W. 341, 34 Minn. 97. 

Mont—Hayes v. Mercantile Co., 70 
P. 975, 27 Mont. 264. 

Utah.—Nelden-Judson Drug Co. v. 
Commercial Nat. Bank, 86 P. 498, 31 
Utah 42. 

29. Wash.—Port Blakely Mill Co. v. 
Clymer, 1 Wash.Terr. 607. 

3 C.J. p 1238 note 50. 

29.5 Or.—Storm v. Thompson, 64 P. 
2d 1309, 155 Or. 686. 

30. Or. — Storm v. Thompson, supra 
.^-Holder v. Harris, 248 P. 145, 121 
Or. 432. 

Indorsement by appellant’s counsel * 

< A notice of appeal^Jed with clerk 
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is made by one in the presence of the person on ‘ 
whom the notice is to be served, the authority to 
accept the service will be implied. 30 - 5 So also, it 
is sufficient to establish prima •facie proof of the 
requisite personal service, that appellant has a 
registered mail return receipt card signed and re¬ 
turned to the sender by the adverse party. 30 - 10 
Ordinarily, it will be presumed that the person sign¬ 
ing the acceptance of service in the name of the 
party who obtained the decree appealed from is the 
identical person and not someone else of the same 
name. 31 


c. Amendment 

While an amendment may be allowed, provided it is 
to cure a mere defect or irregularity in proof of service, 
if the proof filed is fatally defective, an amendment can¬ 
not be made after the expiration of the time for filing 
proof. 

Amendment of the return or proof of service 
may be allowed, provided it is to cure a mere de¬ 
fect or irregularity, and provided no injustice will 
be done thereby. 32 However, where the filing of 
proof of notice is jurisdictional and no proof is 
filed or the proof filed is fatally defective, an amend¬ 
ment to show service cannot be allowed after the 
expiration of the time within which filing is re¬ 
quired by the statute. 33 


5. Effect of Failure to Serve Process or Give Notice and Waiver 


§ 595. In General 

a. Effect of failure to serve process or 

give notice 

b. Waiver of process or notice and of 

defects therein 

a. Effect of Failure to Serve Process or Give 
Notice 

It Is frequently, although not universally, held that 
where there has been a failure to serve process or give 


notice of appeal, or there are substantial defects or omis¬ 
sions in the process or notice, the appellate proceedings 
will be dismissed; and the same is true of such failure 
with respect to cross appeals. 

Under statutes to that effect, and in accordance 
with the rule that the citation, summons, or notice 
of appeal is essential to the jurisdiction of the ap¬ 
pellate court, as discussed supra § 574, where there 
has been a failure to serve process or to give no¬ 
tice, or there are substantial defects in the proc¬ 
ess or notice, the appellate proceedings will be dis¬ 
missed, 34 or the order or judgment appealed from 


of district court was insufficient to 
perfect appeal, where acceptance of 
service of notice was indorsed there¬ 
on by counsel for appellant acting 
without authority of counsel for ap¬ 
pellee to accept service. 

Iowa.—Loter v. Metropolitan Life 
Ins. Co., 296 N.W. 227, 229 Iowa 
1127. 

30.5 Acceptance by attorney’s em¬ 
ployee 

Fact that stenographer employed 
by appellee’s attorneys had no au¬ 
thority to accept service of a no¬ 
tice of appeal was held not to af¬ 
fect validity of service, where all 
acts in accepting service were done 
in the office and in the presence of 
her employer, since her authority to 
accept service would be implied. 

Or.—Storm v. Thompson, 64 P.2d 
1309, 165 Or. 686. 

30.10 Kan.—Polzin v. National Co¬ 
op. Refinery Ass’n, 298 F.2d 333, 
179 Kan. 670, rehearing denied 302 
P.2d 1003, 180 Kan. 178—Von Der 
Heiden & Morgan v. Williams’ Es¬ 
tate, 175 P.2d 117, 162 Kan. 233. 

31. Or.—Santiam Reclamation Co. v. 
Porter, 247 P. 1077, 128 Or. 140. 

32. Or.—Earle v. Holman, 55 P.2d 
1097, 154 Or. 578—Northwestern 
Clearance Co. v. Jennings, 209 P. 


875, 106 Or. 291—Boehmer v. Sil- 
vestone, 174 P. 1176, 95 Or. 154— 
Mitchell v. Coach, 153 P. 478, 83 
Or. 45. 

3 C.J. p 1238 note 51. 

Error in description of manner of 
service 

Where notice of appeal was deliv¬ 
ered by agent of express company, 
fact that affidavit attached to original 
notice of appeal and filed in office of 
county clerk stated that service had 
been made by mail was held insuffi¬ 
cient to justify dismissal of appeal 
where attorneys moved to amend 
proof of service, as soon as error 
was discovered, since an imperfect 
proof of service of notice of appeal 
may be amended on motion so as to 
make it conform to facts. 

Or.—Storm v. Thompson, 64 P.2d 
1309, 155 Or. 686. 

i Omission of phrase 

A return of service by mail of a 
notice of appeal which omitted the 
phrase “at his office or place of resi¬ 
dence” could. be amended. 

Or.—Earle v. Holman, 55 P.2d 1097, 
154 Or. 578. 

Clerical error In court’s order 
Where the record shows a proper 
service, a clerical error in the order 
of the court that an improper party 

m 


gave notice will not defeat the ap¬ 
peal. 

Tex.—Lone Star Ice Co. v. Everett, 
Civ.App., 77 S.W.2d 256. 

By what court amendment may he 
permitted 

(1) An amendment to the return 
may be presented to the appellate 
court when so permitted by the court. 
Or.—Santiam Reclamation Co. v. 

Porter, 247 P. 1077, 128 Or. 140. 

(2) A motion for an order directing 
a clerk of the circuit court to change 
a filing date on a notice of appeal on 
ground of error in the marking must 
be addressed to the court below since 
the record cannot be contradicted or 
impeached before the supreme court 
on appeal. 

Or.—In re Wagner’s Estate, 187 F. 
2d 669, 182 Or. 340—Wapinltia Ir¬ 
rigation District v. Pacific Power 
& Light Co., 228 P. 810, 112 Or. 36 
—Rodman v. Manning, 93 P. 366, 
50 Or. 506. 

33. Minn.—Graham v. Conrad, 69 N. 
W. 334, 06 Minn. 471. 

Or.—Gatlin v. Jones, 108 P. 633, 66 
Or. 492. 

34. tr.S.—Monger v. Shirley, Tenn., 
131 U.S. appendix cx, 20 L.Ed. 635. 

Ala.—Wilkes v. Hawkins, 185 So. 446, 
240 Ala. 85—Glenn v, Glenn, 106 So. 
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226, 214 Ala. 1, certiorari denied Ex 187 N.E. 410, 97 Ind.App. 573—Na- Marable v. Barhan, 68 So. 440, 137 

parte Glenn, 106 So. 229, 214 Ala. 6. tional Inv. Co. v. Indiana Asphalt La. 254—Pratt v. Corporation of 

Boberts v. Turner, 116 So. 506, 22 Paving Co., 187 N.E. 213, 97 Ind. Village of Bastrop, 66 So. 969, 

Ala.App. 433 Boswell v. Linder, App. 491—Bosstick v. Barnes, 185 136 La. 271—Levert v. Shirley 

101 So. 71, 20 Ala.App. 75. N.E. 664, 97 Ind.App. 73—Fraker v. Planting Co., 65 So. Ill, 135 La. 

Ariz.—Reed v. Chambers, 201 P. 98, Dugan, 183 N.E. 132, 95 Ind.App. 209. 

23 Ariz. 35—Minor v. Brought, 148 213—Gainey v. Hasler, 183 N.E. Roberson v. Isacks, App., 71 So. 

P. 297, 17 Ariz. 27. 130, 95 Ind.App. 209—Bay v. Short, 2d 361—Estilette v. U. S. Fidelity 

Cal.—Winkler v. Southern Cal. Per- 165 N.E. 560, 89 Ind.App. 17— & Guaranty Co., App., 61 So.2d 242 

manente Medical Group, 288 P.2d Walter v. Swank, App., 158 N.E. —Jackson v. Martin, App., 58 So. 

622, 136 C.A.2d 356—Sweet v. 519—Walker v. Johnson, 113 N.E. 2d 248—Whitley v. Whitley, App., 

Markwart, 252 P.2d 751, 115 C.A.2d 314, 62 Ind.App. 550—Chicago, I. 27 So.2d 920—Thibodaux v. Falcon, 

735—Jackson v. Jackson, 163 P.2d & L. Ry. Co. v. Priddy, 108 N.E. 238, App., 194 So. 77—Hornsby v. Texas 

780, 71 C.A.2d 837—Jarkieh v. 65 Ind.App. 552, reheard 115 N.E. & N. O. Ry. Co., App., 193 So. 377 

Badagliacco, 156 P.2d 969, 68 C.A. 266, 65 Ind.App. 552—Smith v. Hib- —Howard v. Rowan, App., 192 So. 

2d 426—Shiflet v. Burks, 42 P.2d ben, 107 N.E. 40, 59 Ind.App. 438— 885—Broussard v. G. B. Zigler Co., 

675, 5 C.A.2d 319—Grady v. Holly- Coxe Bros. & Co. v. Foley, 107 N.E. App., 165 So. 468—Loudan v. Metro- 

wood Paving Co., 299 P. 556, 114 85, 58 Ind.App. 584—W. C. Hall politan Life Ins. Co., App., 161 So. 

C.A. 117—Eddy v. Hunter, 189 P. Milling Co. v. Hewes, 105 N.E. 241, 196—Roy v. Succession of Vercher, 

291, 46 C.A. 370. 67 Ind.App. 381. App., 152 So. 385—Fischer v. Palm- 

Colo.—Reno v. Swadley, 281 P. 361, Iowa.—In re Shumaker's Estate, 12 isano’s Succession, App., 147 So. 554 
86 Colo. 286—Chamberlain v. Cham- N.W.2d 207, 234 Iowa 195—Cory v. —Codifer v. Shell Petroleum Cor- 

berlain, 185 P. 354, 66 Colo. 562. Stull, 1 N.W.2d 209, 231 Iowa 202 poration, App., 146 So. 733—Tregre 

Fla.—McJunkins v. Stevens, 102 So. —State ex rel. Fletcher v. Southern v. Kratzer, App., 144 So. 644— 

756, 88 Fla. 559. Surety Co. of New York, 273 N.W. Broussard v. Police Jury of St. 

Ga.—Witham v. Cleaveland, 178 S.E. 129, 223 Iowa 558—Bates v. Adel Martin Parish, 140 So. 47, 19 La. 

436, 180 Ga. 180—Butler v. Ken- State Bank, 271 N.W. 638, 222 Iowa App. 197—Porter v. Kinney, 133 

drick, 158 S.E. 13, 172 Ga. 322— 1323—Ayres v. Gibler, 259 N.W. 243 So. 457, 16 La.App. 260—Citizens’ 

Swain v. Wommock, 146 S.E. 761, —Silberman v. Pacific Fire Ins. Nat. Bank of Hammond v. Kreko, 

168 Ga. 101—Bond v. Stephens, 137 Co., 255 N.W. 646, 218 Iowa 626— 123 So. 410, 11 La.App. 471—White 

S.E. 377, 164 Ga. 30—Consolidated First-Trust Joint Stock Land Bank v. Hill, 122 So. 75, 10 La.App. 146, 

Naval Stores Co. v. McPhatter & of Chicago v. Yarcho, 250 N.W. 903, affirmed 121 So. 585, 168 La. 92— 

Gaskins, 95 S.E. 686, 147 Ga. 797. 217 Iowa 95—Read v. Gregg, 247 N. Colbert & Snider v. Alphonse Bren- 

Bartlett v. Sockwell, 44 S.E.2d W. 199, 215 Iowa 792—Jenkins v. ner Co., 8 La.App. 605—Opelousas 

141, 75 Ga.App. 591—Odum v. Berg- Beeler, 239 N.W. 474, 213 Iowa 501 Finance Co. v. Roos, 7 La.App. 425 

man, 163 S.E. 916, 45 Ga.App. 180. —Coggon State Bank v. Woods, 238 —Comire v. Schiro Amusement Co., 

Idaho.—Gibson v. Boone, 279 P. 409, N.W. 448, 212 Iowa 1388—Barkley 6 La.App. 441—McCaskey Register 

47 Idaho 735—Lambert v. Paysee, v. Henke, 229 N.W. 156, 209 Iowa Co. v. Franklin, 5 La.App. 618. 

263 P. 1001, 45 Idaho 564—Abel v. 731—Valentine v. Board of Sup’rs Mich.—Great Lakes Realty Corp. v. 

Robert Noble Estate, 252 P. 493, 43 of Taylor County, 221 N.W. 517, 206 Peters, 57 NW.2d 901, 336 Mich. 

Idaho 391—Richardson v. Banbury, Iowa 840—Independent School Dist. 325. 

225 P. 1023, 39 Idaho 1—Green v. of Dedham v. State Sav. Bank of Minn.—Thayer v. Duffy, 63 N.W.2d 
Morrison, 216 P. 1035, 37 Idaho Dedham, 213 N.W. 397, 204 Iowa 1 28, 240 Minn. 234—Weiland v. N. 

420—Davis v. Bach, 196 P. 673, 33 —Taylor v. Woodburn Bank, 200 W. Distilleries, 281 N.W. 364, 203 

Idaho 561—Miller v. Wallace, 143 N.W. 208, 198 Iowa 772—Fairchild Minn. 600—Costello v. Dallman, 237 

P. 524, 26 Idaho 373. v. Plank, 179 N.W. 64, 189 Iowa N.W. 690, 184 Minn. 49—Thwing v. 

Ill.—Currey v. Blackwell, 15 N.E.2d 639. Minowa Co., 165 N.W. 1065, 139 

26, 295 Ill .App. 613—Reid v. City Kan.—Heniff v. Clausen, 121 P.2d Minn. 157. 

of Belvidere, 12 N.E.2d 684, 293 Ill. 196, 154 Kan. 717—People’s Nat. Mo.—Kattering v. Franz, 231 S.W.2d 

App. 638—Stevenson v. Illinois Bank of Kansas City v. Niquette, 148, 360 Mo. 854—Anderson v. City 

State Trust Co., 11 N.E.26L 840, 292 174 P. 681, 103 Kan. 410, 493. of Richland, 219 S.W. 584. 

Ill.App. 528—Lewis v. Renfro, 9 N. La.—Resweber v. Jacob, 86 So.2d Alberswerth v. Lohse, App., 232 

E.2d 662, 291 Ill.App. 396—Shaw 64, 229 La. 355—Arnold v. Arnold, S.W.2d 213—Bank of Thayer v. 

V. Davis, 7 N.E.2d 331, 289 Ill.App. 46 So.2d 298, 217 La. 362—Graves Kuebler, 219 S.W.2d 297, 240 Mo. 

447—Carter v. Herrin Loan & Im- v. D’Artois, 28 So.2d 457, 210 La. App. 776—Gillim v. Nichols, App., 

provement Ass’n, 278 Ill.App. 382 857—Pool v. Gaudin, 21 So.2d 424, 119 S.W.2d 88—Winchester v. Winn, 

—Milliman v. Seed, 206 H1.APP. 207 La. 403—Succession of Price, 29 S.W.2d 188, 225 Mo.App. 288— 

362. 198 So. 894, 196 La. 172—Hunt v. Vassilopulos v. Fabianofif, 187 & 

Ind.—Lock Joint Tube Co. v. Citizens Hunt, 185 So. 284, 191 La. 362— W. 106, 193 Mo.App. 696. 

Trust & Sav. Bank of South Bend, Harding v. Hackney, 179 So. 58, 189 Mont.—In re Malick's Estate, 228 P. 

$1 N.E.2d 989, 218 Ind. 162—John- La. 132—Officer v. American Ins. 2d 963, 124 Mont. 585. 

son v. Indianapolis Co., 19 N.E.2d Co., 162 So. 771, 182 La. 1054— Nev.—Johns-Manville, Inc., of Cali- 
940, 215 Ind. 483. Jacobsen v. McGarry, 150 So. 838, fornia v. Lander County, 234 P. 

Lasch v. Platz, 50 N.E.2d 663, 178 La. 79—Naquin v. Naquin, 128 518, 48 Nev. 244. 

114 Ind.App. 9—Fieldhouse v. So. 655, 170 La. 621, followed in N.J.—Zagerman v. Fenning, 156 A. 

Manrow, 29 N.E.2d 354, 108 Ind. 128 So. 656, 170 La. 624—Palmisano 422, 9 N.J.Misc. 997. 

App. 420—Board of Com’rs of Mor- & Palmisano v. Bonner, 120 So. N.Y.—In re Martin’s Estate, 198 N. 

gan County v. State ex rel. Moul- 630, 167 La. 1014—Ducre v. Succes- E. 547, 268 N.Y. 665—Frenger v. 

ton, 16 N.B.2a 978, 105 Ind.App. sion of Ducre, 118 So. 864, 167 Katz, 193 N.E. 299, 265 N.Y. 515— 

648—Harris v. Davis, 6 N.E.2d 722, La. 133—Investors’ Mortg. Co. v. Gates v. Prudential Ins. Co. of 

103 Ind.App. 214—Wilson v. Aleman, 115 So. 383, 165 La. 104— America, 193 N.E. 296, 265 N.Y. 510 

Haynes, 199 N.E. 162, 101 Ind.App, Succession of Williams, 101 So. —Fort v. Globe & Rutgers Fire 

256-;—American Aggregates Corpora- 113, 156 La. 704—State v. Salmen Ins. Co., 125 N.E. 918, 227 N.Y. 681. 

tion v. Wente, 187 N.E. 677, 07 Ind. Brick & Lumber Co., 90 So. 273, 149 Gifford v. Gifford, 118 N.Y.S.2d 
App. 596—CxftfetaonWealth Casualty ’La. 1 008—King v. First Methodist 351, 281 App.Div. 712, motion de- 

Co. v. Cinder Block'& iiatetfisk $o.< Church, 69 So. 593,- 137 La. 879— nied 120 N.Y.S.2d 446, 28l.AppvBiv. 
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will be affirmed, 35 or the appeal will be rendered in- | effectual as to the particular party not served. 36 


835—Ruggiero v. Norwegian Ship¬ 
ping & Trade Mission, 54 N.Y.S.2d 
2, 269 App.Div. 711—Ruggiero v. 
Norwegian Shipping & Trade Mis¬ 
sion, 54 N.Y.S.2d 1, 269 App.Div. 
707, modified on other grounds 59 
N.Y.S.2d 757, 270 App.Div. 813. 

Title Guaranty & Trust Co. v. 
Uniform Fibrous Talc. Co., 215 N. 
Y.S. 437, 127 Misc. 183. 

N.D.—Jager v. Grommesh, 77 N.W.2d 
873—American Loan & Investment' 
Co. v. Dalen, 191 N.W. 490, 49 N.D. 
323—Ruso Farmers* Supply Co. v. 
Jacobson, 181 N.W. 370, 47 N.D. 
223. 

Ohio.—McRoberts v. Lockwood, 34 N. 
E. 734, 49 Ohio St. 374. 

Searl v. Lyons, App., 66 N.E.2d 
782—Bartlett v. Snouffer, 64 N.E. 
2d 848, 78 Ohio App. 384, rehearing 
denied 65 N.E.2d 168, first case, 
motion sustained 65 N.E.2d 168, 
second case—Strevey v. Williams, 
App., 35 N.E.2d 469—Zakrzewski v. 
Lenczycki, 197 N.E. 595, 50 Ohio 
App. 116, affirmed 195 N.E. 867, 129 
Ohio St. 462. 

Okl.—Long v. McMahan, 258 P.2d 616 
—Render v. Henry Schafer, Inc., 
175 P.2d 330, 198 Okl. 95—Fishen- 
cord v. Peterson, 77 P.2d 706, 182 
Okl. 315—Biser v. Biser, 55 P.2d 
446, 176 Okl. 210—American Nat. 
Bank of Wetumka, Okl., v. Hale- 
Halsell Co., 41 P.2d 830, 170 Okl. 
566—Setzer v. Moore, 22 P.2d 998, 
164 Okl. 70—Cruse v. Murphy, 5 P. 
2d 147, 153 Okl. 169—Chase v. 
Byrnes, 294 P. 786, 147 Okl. 118— 
Milliken v. Clark, 293 P. 186, 146 
Okl. 55—State v. State ex rel. 
Shull, 286 P. 890, 142 Okl. 291—Re- 
vard v. White, 281 P. 258, 139 Okl. 
102—Vogel v. Gassaway, 281 P. 
302, 139 Okl. 61—Parker v. Rennie, 
276 P. 721, 136 Okl. 122—State v. 
Overby, 274 P. 475, 135 Okl. 103— 
Oliver v. Kelly, 263 P. 649, 129 Okl. 
121—-Hensley v. State, 247 P. 376, 
120 Okl. 47—Osage Oil & Refining 
Co. v. Interstate Pipe Co., 239 P. 
574, 113 Okl. 144—Sanderson v. 
Hanchett Bond Co., 239 P. 569, 113 
Okl. 115—Bray Clothing Co. v. Hol¬ 
land, 224 P. 324, 98 Okl. 324—Cal¬ 
lander v. Hopkins, 222 P. 672, 97 
Okl. 41—Crawford v. Shintaffer, 
217 P. 867, 92 Okl. 22—Atkins v. 
Lynholm, 209 P. 319, 87 Okl. 123- 
Patters on v. Townley Metal & 
Hardware Co., 200 P. 852, 83 Okl. 54 
—Miller v. Brownfield, 175 P. 211, 
73 Okl. 156—Grounds v. Dingman, 
160 P. 883, 60 Okl. 247—Dill v. 
Sands, 159 P. 505, 58 Okl. 308- 
School Dist. No. 24 of Rogers 
County v. Brown, 154 P. 525, 54 
Okl. 632—Brakel v. Scott, 155 P. 
1124, 53 Okl. 157—Weaver v. 

.Watts, 155 P. 514, 53 Okl. 116— 
Cline v. De Walt, 153 P. 142, 52 
Okl. 598«—'Vaden v. Purcell Com¬ 


press Co., 150 P. 666, 48 Okl. 752— 
Moser v. Board of Trustees of 
Town of Thomas, 149 P. 1148, 48 
Okl. 224—Frazier v. Hocker, 149 P. 
1181, 48 Okl. 35—Simmons v. Bel- 
vin, 148 P. 989, 48 Okl. 1—Braggs 
Mercantile Co. v. Richardson Dry 
Goods Co., 147 P. 1194, 47 Okl. 124 
—Garland v. Henderson, 143 P. 661, 
43 Okl. 597—Tupelo Townsite Co. 
v. Cook, 141 P. 1167, 43 Okl. 199— 
Rackliffe-Gibson Const. Co. v. Clin- 
genpeel, 141 P. 964, 43 Okl. 181— 
O’Brien v. Murrell, 141 P. 770, 43 
Okl. 164. 

Or.—Prudential Loan Co. v. Smith, 
42 P.2d 919, 150 Or. 27—Wapimtia 
Irr. Co. v. Pacific Power & Light 
Co., 228 P. 810, 112 Or. 36—In re 
Chewaucan River, 171 P. 402, 89 
Or. 659—Proctor v. Jeffery, 144 P. 
1192, 76 Or. 151. 

Pa.—Commonwealth ex rel. Gaurich 
v. Keenan, 124 A.2d 144, 181 Pa. 
Super. 619—Matteo v. Bofoni, 107 
A.2d 738, 177 Pa.Super. 16. 

Sherborne v. Eneu, Com.Pl., 1 
Browne 137—Duzick v. Ross, Com. 
PI., 25 Northumb.Leg.J. 116. 

S.C.—Du Bose v. Kell, 89 S.E. 555, 
105 S.C. 89. 

S.D.—Commercial Service Corp. of 
Dell Rapids v. L. Paulle-Midway 
Fixture & Show Case Co., 66 N.W. 
2d 523, 75 S.D. 40D. 

Tex.—Hamilton v. Empire Gas & 
Fuel Co., 110 S.W.2d 561, 134 Tex. 
377. 

Backus v. Roper, Civ.App., 195 S. 
W.2d 261—Kirby v. South Texas 
Nat. Bank of San Antonio, Civ. 
App., 127 S.W.2d 955—Brazill v. 
Lloyds of America, Civ.App., 103 S. 
W.2d 393—Langley v. Southwest 
Refrigerators Co., Civ.App., 94 S. 
W.2d 1217—Luckel v. Barnsdall Oil 
Co., Civ.App., 74 S.W.2d 127, affirm¬ 
ed Barnsdall Oil Co. v. Hubbard, 
109 S.W.2d 960, 130 Tex. 476— 
Stayton v. Lepp, Civ.App., 30 S.W. 
2d 338—Fort Worth Mut. Benev. 
Ass’n v. McDonald, Civ.App., 282 
S.W. 668—White v. Day, Civ.App., 
230 S.W. 843. 

Utah.—McEwan v. Anderson, 167 P. 
685, 50 Utah 317. 

Va.—Hall v. Hall, 66 S.E.2d 595, 192 
Va. 721. 

Wash.—Heroux v. Phare, 210 P,2d 
1021, 35 Wash.2d 213—Brewster 
Co-op. Growers v. American Fruit 
Growers, 141 P.2d 871, 19 Wash. 
2d 131—United Truck Lines v. De¬ 
partment of Public Works of Wash¬ 
ington, 42 P.2d 1104, 181 Wash. 318 
—Nudd v. Fuller, 273 P. 200, 150 
Wash. 389—Studebaker v. Bucking¬ 
ham, 240 P. 4, 136 Wash. 346—Cole 
v. Trimble, 192 P. 972, 112 Wash. 
548—Shippen v. Shippen, 158 P. 247, 
91 Wash. 610—Gray's Harbor Com¬ 
mercial Co. v. Wotton, 43 P. 1095, 
14 Wash. 87. 


Wis.—Falk v. Industrial Commission, 
45 N.W.2d 161, 258 Wis. 109—Ben¬ 
ton v. Institute of Posturology, 11 
N.W.2d 133, 243 Wis. 514—Stevens 
v. Jacobs, 275 N.W. 555, 226 Wis. 
198, rehearing denied 276 N.W. 638, 
226 Wis. 198. 

Wyo.—In re Water Rights in Big 
Laramie River, 192 P. 680, 27 Wyo. 
88, rehearing denied 193 P. 734, 27 
Wyo. 88. 

3 C.J. p 1238 note 53—4 C.J. p 667 
note 74, p 570 note 92, p 572 note 9. 
Delivery of appeal bond 
Where notice of appeal was not 
filed in the supreme court within 
time, the prevailing party is enti¬ 
tled to delivery of the appeal bond. 
N.J.—Dickson v. Scott, 163 A. 19, 10 
N.J.Misc. 1181. 

Omission as mere irregularity 

A statute providing against the 
dismissal of an appeal because of ir¬ 
regularity in bringing up the rec¬ 
ord or for technical error does not 
save from dismissal an appeal taken 
by motion in open court, during the 
term subsequent to the one in which 
judgment was rendered, where no ci¬ 
tation was asked for or issued. 

La.—Officer v. American Ins. Co., 162 
So. 771, 182 La. 1054. 

Record held not to require dismissal 
Defendants in error were not enti¬ 
tled to dismissal of appeal on ground 
that notice of intention to appeal 
from order which appeared twico in 
record had not been given, whore 
second order appearing, which show¬ 
ed giving of notice, had not boon va¬ 
cated or modified, notwithstanding 
record did not disclose that any min¬ 
utes were then made by court clerk, 
and that minutes made at time first 
order was filed did not show giving 
of notice. 

Okl.—Wagner v. Karp, 67 P.2d 782, 
180 Okl. 56. 

35. N.C.—Fidelity & Casualty Co. of 
New York v. Green, 157 S.E. 797, 
200 N.C. 535. 

S.D.—Vivian Independent Consol, 
School Dist, No. 21 of Lyman Coun¬ 
ty v. Boyles, 233 N.W, 289, 67 S.D. 
454—Pierce v. Pierce, 233 N.W. 288, 
57 S.D. 451—Poppke v. Poppke, 233 
N.W. 284, 57 S.D. 444—Johnson v. 
Lynch, 233 N.W. 287, 67 S.D. 450. 

3 C.J. p 1239 note 54. 

36. Ala.—City of Tuscaloosa v. Fair. 
167 So. 276, 232 Ala. 129, 

Kan.—Lebanon State Bank v. Finch, 
19 P.2d 709, 137 Kan. 114. 

Ky.—Dils v. Adkins, 11 Ky.Op, 298. 
Tex.—Slider v. House, Civ.App., 271 
S.W. 644. 

Wash.—First Nat. Bank v. Hart, 241 
P, 67$, 137 Wash. 110. 

Wis.—Wisconsin Creameries v. She¬ 
boygan Dairy Products Co., 243 N. 

, W. 498, 208 Wis. 444. 

3 C.J. p 1239 note 65. 
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Indeed, where the appellate court has, in igno¬ 
rance of the fact that no notice has been served, 
either allowed the submission of the cause or ren¬ 
dered a decision, it will, on motion, annul such ac¬ 
tion. 37 

So, also, where plaintiff filed no notice of in¬ 
tention to prosecute a bill of exceptions, as re¬ 
quired by statute, and defendant duly presented 
exceptions to a decision granting a new trial, the 
appellate court could not consider plaintiff’s claim 
of error by the trial court during the trial to sus¬ 
tain such decision. 37 - 5 

The rule may be inapplicable where the omis¬ 
sion or defect may be and is waived or amended, 
as discussed infra subdivision b of this section, and 
supra §§ 583 b, 589, 593 k, 594 g (3). 

Under the above rule, the appeal will be dismissed 
even though appellant has acted in good faith; 37 - 10 
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and a statute providing that when a party shall in 
good faith give notice of appeal and shall omit, 
through mistake or accident, to do any other act 
necessary to,perfect the appeal an amendment may 
be permitted on just terms, does not permit an 
amendment as to the notice of appeal, but is lim¬ 
ited to the amendment of acts other than the serv¬ 
ice of the notice of appeal. 37 * 15 

On the other hand, in some instances, the ap¬ 
pellate court may grant relief where the omis¬ 
sion or defect is due to excusable mistake, or in¬ 
advertence 38 or to the fault of the clerk, sheriff, 
or other officer, and is not imputable to appellant. 39 

Under some statutes service of the process or no¬ 
tice is not essential to a transfer of the cause and 
jurisdiction of the appellate court, and omission 
thereof or defects therein will not cause dismissal 
if the appellee or defendant in error is not preju¬ 
diced thereby. 40 It has also been held that failure 


Dismissal as to parties not served 

Where plaintiffs’ motion for ap¬ 
peal did not pray for service of cita¬ 
tion of appeal on one of two defend¬ 
ants, and such defendant was not 
cited, appeal must be dismissed as to 
such defendant. 

La.—Bascle v. Perez, 71 So.2d 551, 
224 La. 1014. 

Excepting* interests of parties not 
served 

The requirement that notice of ap¬ 
peal be served on all adverse parties 
is as much for the benefit of those 
parties who have been served as for 
the benefit of those not served, so 
that the supreme court cannot ac¬ 
quire jurisdiction over those served 
by excepting the interests on one not 
served. 

Iowa.—Fairchild v. Plank, 179 N.W. 

64, 189 Iowa C39. 

Reversal or modification 
An appellate court has no jurisdic¬ 
tion to reverse or modify a judg¬ 
ment so as to affect the rights of the 
parties on whom notice of appeal 
has not been served, as such rights 
have been ascertained and finally de¬ 
termined by the judgment. 

N.D.—Powell v. International Har¬ 
vester Co. of America, 170 N.W. 
559, 41 N.D. 220. 

37. U.S.—Ex parte Crenshaw, Ala., 
15 Pet. 119, 10 L.Ed. 682. 

Ind.—Johnson v. Miller, 43 Ind. 29. 

37.5 R.I.—Union Fabrics Corp. v. 
Tillinghast-Stiles Co., 192 A. 205, 
58 R.I. 190. 

37.10 Wis.—Cedar Point Park Ass’n 
v. Lenney, 287 N’W. 686, 232 Wis. 
434. 

37.15 Wis.—Stevens v. Jacobs, 275 
N.W. 555, 226'Wis.'198, rehearing 
denied 276 N.W. 638, 226 Wis. 198., 


38. Miss.—Twin States Realty Co. 
v. Kilpatrick, 24 So.2d 752, 199 
Miss. 545. 

Mo.—Edmondson v. Edmondson, App., 
242 S.W.2d 730—Perr v. Perr, App., 
227 S.W.2d 490—German-American 
Bank v. Cramery, 171 S.W. 31, 184 
Mo.App. 481. 

N.T.—Adsign Corporation v. Pioneer 
Brake Service Co., 232 N.Y.S. 496, 
133 Misc. 432. 

Pa.—In re Adams’ Estate, 34 Pa. 

Dist. & Co. 93, 20 Erie Co. 126. 
Utah.—Anderson v. Anderson, 282 P. 

2d 845, 3 Utah 2d 277. 

Vt.—Appeal of Maurice, 90 A.2d 440, 
117 Yt. 264. 

3 C.J. p 1239 note 60. 

Residence or whereabouts unknown 
The fact that no notice of appeal 
to the supreme court, from order and 
judgment of district court after an 
appeal from probate court, was serv¬ 
ed on intestate's alleged heir, whose 
residence or whereabouts was un¬ 
known, did not require dismissal of 
the appeal to the supreme court. 
Kan.—Apple’s Estate v. Apple, 92 P. 

2d 32, 150 Kan. 162. 

Mistake of fact 

A mistake to relieve appellant of 
failure to give notice of appeal must 
be one of fact. 

Ind.—Steinmetz v. Lucas, 164 N.E. 
320, 89 Ind.App. 12. 

Good excuse not shown 

Ind.—Reinhard v. Skinner, 194 N.E. 

492, 100 Ind.App. 86. 

Mo.—Winchester v. Winn, 29 S.W.2d 
188, 225 Mo.App. 288. 

39. La.—Officer v. American Ins. Co., 
162 So. 771, 182 La. 1054—Kelly, 
Weber & Co. v. F. D. Harvey & Co., 
151 So. 201, 178 La. 266—Perkins 
v. Wisner, 132 So. 493, 171 La. 898 
—Tennent v. Caffery, 113 So. 167, 
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163 La. 976—Toca v. Rojas, 93 So. 
108, 152 La. 317—Taylor v. Allen, 
91 So. 635, 151 La. 82—Hiller v. 
Barrow, 80 So. 538, 144 La. 282. 

Johnson v. Wyble, App., 55 So.2d 
711—Howard v. Rowan, App., 192 
So. 885—Quinn v. Banker, 166 So. 
908—Streat v. Unity Industrial Life 
Ins. Co., App., 140 So. 709, reheard 

143 So. 106—Mioriana v. Star 
Checker Cab, 134 So. 278, 18 La. 
App. 333—Ten Day Grocer Co. v. 
Smoot & Co., 7 La.App. 409. 

3 C.J. p 1239 note 61. 

Duty of appellant and clerk as to is¬ 
suance of citation of appeal see 
supra § 585. 

Extension of time 

(1) Under a statute providing that 
the court shall grant a reasonable 
time to locate errors in citation of 
appeal, etc., is intended to protect 
appellant against errors of court of¬ 
ficials, and does not require him to 
obtain an order for an extension of 
time, if the error can be corrected 
without delay. 

La.—Hiller v. Barrow, 80 So. 538, 

144 La. 282. 

(2) Granting of delay for service 
of citation to answer an appeal is 
unnecessary, where the party claim¬ 
ing not to have been served with ci¬ 
tation is before the court praying 
for dismissal of the appeal on other 
grounds. 

La.—Kelly, Weber & Co. v. F. D. 
Harvey & Co., 151 So. 201, 178 La. 
266. 

40. U.S.—The Framlington Court, C. 
C.A.Tex., 69 F.2d 300, certiorari 
denied United British S. S. Co. v. 
Newfoundland Export & Shipping 
Co., 54 S.Ct. 860, 294 U.S. 651, 78 L. 
Ed. 1500—Weinstein v. Black Dia- 
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to serve a notice of appeal required only by a rule 
of the court is not ground for dismissing the ap¬ 
peal, since the court cannot, by a rule, deprive it¬ 
self of a jurisdiction conferred on it; by law. 41 

Cross appeals . The rule that the failure to file 
a notice of appeal will result in the dismissal of the 
appeal, as discussed above, has been applied to 
cross appeals; 41 * 5 and where an appellee fails to 
comply with the statute requiring the filing and 
serving of a notice of cross appeal, his cross ap¬ 
peal cannot be considered, 41 * 10 and he cannot as¬ 
sert cross errors. 41 * 15 

Review limited to issues as to parties properly 
served . While, as appears above, the failure to 
serve parties to an appeal may warrant its dis¬ 
missal, when a party has not been served with no¬ 
tice of appeal from a judgment or order which is 
divisible, the appeal need not be dismissed but the 
consideration thereof by the appellate court will 
be limited to issues between appellant and the par¬ 
ties properly served with such notice. 41 * 20 Stated 
otherwise, the failure to serve notice of appeal 
on one of the parties is not jurisdictional to the 
extent of depriving the appellate court of the power 
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to consider and determine such questions in the 
case as may be decided without affecting the rights 
of the party not served. 41 * 25 

No appeal possible . Where no appeal has been or 
can be taken, a motion to dismiss the appeal will 
be denied, since there is nothing to dismiss; 41 * 30 
but the notice of appeal and the purported record 
on appeal will be stricken from the records of the 
appellate court. 41 * 35 

Bringing in parties by court order . Under a 
rule of court so providing, no party not served 
with notice of appeal will be deemed an appellee 
or defendant in error unless brought in by order 
of the court allowing the appeal or writ of error, 
on motion of appellant or plaintiff in error heard as 
an adversary proceeding, and in the court’s discre¬ 
tion and on just terms. 41 * 40 A statute providing 
that the appellate court may order additional par¬ 
ties brought in on their application or on that 
of any party to the appeal has been held not to 
contemplate the bringing in of copartics of appellant 
who were not served with the notice of appeal, since 
coparties, being parties to the original action, are 
not “additional parties.” 41 * 45 


mond S. S. Corporation, C.C.A.N.T., 
31 F.2d 519. 

Md.—Wright son v. Tydings, 51 A. 44, 
94 Md. 358. 

N.M.—Crabtree v. Board of Com’rs of 
Socorro County, 18 P.2d 657, 37 N. 
M. 80—In re Heiman’s Will, 290 
P. 742, 35 N.M. 97—Robinson v. T. 

D. Neal Mercantile Co., 283 P. 52, 
34 N.M. 436—Conley v. Davidson, 
283 P. 52, 34 N.M. 421. 

Ohio.—Davis v. Bowman, App., 36 N. 

E. 2d 807. 

Tex.—Lanier v. King, Civ.App., 112 
S.W.2d 815. 

3 C.J. p 1239 note 59. 

Xn. Hawaii, on writ of error to re¬ 
view a decree against two or more 
persons, either or any of whom have 
not joined in the application for the 
writ, failure of applicant to serve 
any such person who has not joined 
in the application and who can be 
found within the territory with a 
copy of the assignment of errors and 
notice that a writ of error has is¬ 
sued, is not sufficient ground for the 
dismissal of the writ. 

Hawaii.—Mid-Pacific Dress Mfg. Co. 
v. Cadinha, 32 Hawaii 995. 

Five days’ notice 

An appeal will not be dismissed 
for failure of the record to show 
proof of service of five days' notice. 
N.M.—Robinson v. T. D. Neal Mer¬ 
cantile Co., 283 P. 62, 34 N.M. 436. 

41. Mich.—Shook v, Proctor, 26 
Mich. 283. 


41.5 Wash.—O’Brien v. Schultz, 278 
P.2d 322, 45 Wash.2d 769. 

41.10 Kan.—Jones v. Pohl, 98 P.2d 
175, 151 Kan. 92. 

N.J.—Seylaz v. Bennett, 74 A.2d 309, 
5 N.J. 168. 

41.15 Ill.—Apperson v. Hartford Ac¬ 
cident & Indemnity Co., 54 N.E.2d 
571, 322 Ill.App. 485—Holmes v. Ro¬ 
lando, 51 N.E.2d 786, 320 Ill.App. 
475. 

41.20 Minn.—Thayer v. Duffy, 63 N. 

W.2d 28, 240 Minn. 234. 

Failure to serve codefendant 
Appeal by one respondent from or¬ 
der granting temporary injunction 
against both respondents individual¬ 
ly would not be dismissed for fail¬ 
ure to serve notice on other respond¬ 
ent, where appeal could be disposed 
of on its merits without jurisdiction 
over both respondents. 

Ala.—Self v. Hane, 79 So.2d 649, 262 
Ala. 446. 

41.25 Mont.—Western Holding Co. 
v. Northwestern Land & Loan Co., 
120 P.2d 657, 113 Mont. 24. 

Extent to which rights affected un¬ 
known 

A motion to dismiss appeal as to 
defendants who did not file any no¬ 
tice of appeal as to findings and judg¬ 
ments rendered against them would 
be overruled, where court of appeals 
was unable to say to what extent 
such defendants would be affected by 
the appeal of other defendants, 
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Ohio.—Koch or v. Ricketts, App., 38 
N.E.2d 103, appeal dismissed 45 N. 
E.2d 607, 140 Ohio St. 545. 

41.30 Nev.—Gerbig v. Gerbig, 108 P. 
2d 317, 60 Nev. 292. 

41.35 Nev.—Gerbig v. Gerbig, su¬ 
pra. 

41.40 N.M.—Pankey v. Hot Springs 
Nat. Bank, 80 P.2d 765, 42 N.M. 
425. 

“Discretion” 

The rule does not permit appellant 
who has failed to serve notice of ap¬ 
peal to have an adversary party 
brought in as appellee as & matter 
of course on filing of motion there¬ 
for; and “discretion” as used in the 
rule means “judicial discretion,” that 
is, in conformity with the spirit of 
the law and in a manner to subserve 
the ends of justice, being guided by 
such principles as have been an¬ 
nounced by the supreme court in its 
decisions and in Its rules. 

N.M.—Pankey v. Hot Springs Nat. 
Bank, supra. 

“Just terms/’ as used in the rule 
means such reasonable terms as will 
save the adverse party harmless in 
the premises. 

N.M.—Pankey v. Hot Springs Nat. 
Bank, supra. 

41,45 Wls,—Benton v. Institute of 
Posturology, 11 N,W.2d 133, 243 
Wis. 514. 
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b. Waiver of Process or Notice and of Defects 
Therein 

(1) In general 

(2) What constitutes waiver in general 

(3) Stipulation or agreement 

(4) Acceptance or admission of service 

(5) Time to object 

(6) Fraud or fault of appellee 

(1) In General 

Whether the issuance, service, or filing of the cita¬ 
tion, process, or notice of appeal may be waived depends 
on the provisions of the applicable statutes and the con¬ 
struction thereof, waiver being permissible under most 
statutes. 

Whether the issuance, service, or filing of the 
citation or notice or process required for an ap¬ 
peal may be waived depends on the provisions of 
the applicable statutes and the construction given 
thereto. 41 * 70 Thus, under some statutes it has 
been held that the parties cannot by stipulation or 
consent waive the issuance, service, or filing of the 
process or notice of appeal required by the statute, 
or defects therein which would otherwise be fatal, 
on the ground that the statutory process or notice 
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is essential to the appellate jurisdiction, and such 
jurisdiction cannot be conferred by consent. 42 

In other instances the jurisdictional requirement 
has been held to refer to the jurisdiction of the 
appellate court over the person of appellee, rather 
than to its jurisdiction over the cause, as discussed 
supra § 574, and the requirement is not jurisdiction¬ 
al in the sense that it may not be waived; 42 - 5 and 
the general rule under most of the statutes is that 
the process or notice on appeal or error is intended 
for the benefit of appellee or defendant in error and 
may be waived by him or his attorney. 42 

In any case there must be competent and suffi¬ 
cient evidence of the waiver. 44 

In some jurisdictions it is held that notice of 
appeal may not be waived after the time during 
which notice must be served. 45 

(2) What Constitutes Waiver in General 

In general, waiver must be shown by consent or 
conduct equivalent thereto, and whether there has been 
a waiver depends on the circumstances in each case, al¬ 
though if the method of waiver is prescribed by statute 
waiver must be made in that manner. 


41.70 N.M.—Pankey v. Hot Springs 
Nat. Bank, 84 P.2d 649, 42 N.M. 
674. 

42. Ill.—'Wishard v. School Direc¬ 
tors of District No. 11, Town 7 
North, Range 8 East, Jasper Coun¬ 
ty, 279 Ill.App. 333. 

Ind.—Bosstick v. Barnes, 185 N.E. 

664, 97 Ind.App. 73. 

Iowa.—Rivers v. Metropolitan Life 
Ins. Co. of New York, 6 N.W.2d 3, 
232 Iowa 687. 

Wash.—In re Yand’s Estate, 162 P. 
2d 434, 23 Wash. 2d 831—Sitko v. 
Rowe, 79 P.2d 688, 195 Wash. 81. 
Wyo.—Culbertson v. Ainsworth, 181 
P. 418, 26 Wyo. 214. 

8 C.J. p 1240 note 63. 

Notice in open court 

The giving of notice of appeal in 
open court is jurisdictional and can¬ 
not be waived. 

Tex.—King v. American Nat. Bank, 
Civ.App., 131 S.W.2d 748. 

42.5 N.M.—Pankey v. Hot Springs 
Nat. Bank, 84 P.2d 649, 42 N.M. 
674. 

43. Ala.—Anders Bros. v. Latimer, 
73 So. 925, 198 Ala. 573. 

Cal.—Davis v. Rudolph, 181 P.2d 765, 
80 C.A.2d 397. 

Fla.—State ex rel. Associated Util¬ 
ities Corp. v. Chillingworth, 181 
So. 346, 132 Fla. 587. 

Ga.—Chapman v. Gray, 8 Ga. 337. 
Kan.—Polzin v. National Co-op. Re¬ 
finery Ass'n, 298 P.2d 333, 179 Kan. 
670, rehearing denied 302 P.2d 1003, 
180 Kan. 178. 


La.—Louisiana State Bd. of Medical 
Examiners v. Parker, App., 84 So. 
2d 841. 

Minn.—Otting v. Ploetz, 247 N.W. 804, 
188 Minn. 401. 

Miss.—Meridian Coca-Cola Bottling 
Co. v. Watson, 138 So. 407, 163 
Miss. 486. 

Mo.—Clear v. Moore, App., 14 S.W.2d 
669—Munroe v. Dougherty, 190 S. 
W. 1022, 196 Mo.App. 124. 

N.M.—Pankey v. Hot Springs Nat. 

Bank, 84 P.2d 649, 42 N.M. 674. 
Okl.—Chicago, R. I. & P. Ry. Co. v. 

Cleveland, 160 P. 328, 61 Okl. 64. 
Tex.—Borger v. Morrow, 82 S.W.2d 
944, 125 Tex. 321. 

Lanier v. King, Civ.App., 112 S. 
W.2d 815—National Indemnity Un¬ 
derwriters of America v. Cherry, 
App., 110 S.W.2d 115—Brillhart v. 
Be ever, Civ.App., 198 S.W. 973. 

Wi S .—Maas v. W. R. Arthur & Co., 
2 N.W.2d 238, 239 Wis. 581—John¬ 
son v. Wisconsin Tax Commission, 
240 N.W. 807, 207 Wis. 436, mo¬ 
tion denied and modified on other 
grounds Turneaure v. Wisconsin 
Tax Commission, 242 N.W. 150, 207 
Wis. 436. 

3 C.J. p 1240 note 64. 

Administrator may waive the ne¬ 
cessity of citation and make himself 
party defendant in error. 

Tex.—Morrison v. Lewis, 13 Tex. 64. 

Defects in return may he waived 

Ky.—Mudd v. German Ins. Co., 56 S. 
W. 977, 22 Ky.L. 308. 

Extent of waiver 
Waiver of service of summons 
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error includes the filing of praecipe 
and issuance of summons in error, 
for a waiver will extend to all mat¬ 
ters which necessarily are implied or 
included in it. 

Okl.—Champion v. Oklahoma City 
Land & Development Co., 156 P. 
342, 61 Okl. 133. 

Irregularities in notice 

A waiver of notice cures irregu¬ 
larities in the notice. 

La.—Day v. Goff, 2 La.App. 75. 
Signature of attorney 

A rule requiring notice of appeal, 
or of intention to move for new trial, 
to be signed by the attorney of rec¬ 
ord for the moving party, is subject 
to the qualification that the failure 
to so do is a defect which may be 
waived by the adverse party by fail¬ 
ure seasonably to object, and slight 
circumstances of acquiescence are 
sufficient to show such waiver. 

Cal.—Starkweather v. Eddy, 235 P. 
734, 196 C. 73. 

44. La.—Plauche v. Marigny, 6 La. 

111 . 

3 C.J. p 1240 note 65. 

45. Idaho.—Patrick v. Finch, 8 P.2d 
776, 51 Idaho 538. 

Wash.—Mottet v. Stafford, 162 P. 

1001, 94 Wash. 572. 

Stipulation filed after time limited 
Where the petition in error and 
case-made are duly filed, but no sum¬ 
mons in error issued or praecipe filed 
until after the time limited, a stipu¬ 
lation purporting to waive issuance 
in I and service of summons in error, 
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In general, waiver must be shown by consent 
or conduct equivalent thereto; 45 - 50 and whether the 
issuance, service, or filing of citation or notice of 
appeal, or defects therein, have been waived de¬ 
pends on the circumstances in the particular 
case. 45 - 56 

If the statute prescribes the method whereby no¬ 
tice may be waived, a waiver, to be effective, must 
be in the statutory manner within the time allowed 
therefor. 46 

The approval of a bond containing the informa¬ 
tion required in a notice does not constitute a 
waiver of the notice; 47 but where coparties of ap¬ 
pellant unite in the appeal bond they waive notice. 48 

The effect of an appearance in court as consti¬ 
tuting a waiver of notice is discussed infra § 604. 

(3) Stipulation or Agreement 

Where waiver as to notice of appeal or defects 
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therein is permitted it may be effected by express stip¬ 
ulation or agreement, but authorities differ as to the 
sufficiency of an oral agreement to constitute waiver. 

Where waiver of the issuance, service, or filing 
of the process or notice of appeal, or of substan¬ 
tial defects therein, is permitted, as discussed supra 
subdivision b (1) of this section, such waiver may 
ordinarily be effected by express stipulation or 
agreement. 49 Thus, it has been held that no cita¬ 
tion is necessary in a case where, in point of fact, 
by agreement of parties, actual notice of an inten¬ 
tion to appeal appears on the record. 50 

Service of summons in error may be waived by 
an agreement made publicly in open court or in 
writing duly signed. 51 Moreover, it has been held 
that an oral agreement between counsel may be 
sufficient to constitute a waiver; 51 - 5 but it has also 
been held that an oral agreement by counsel out 
of court to waive service of summons in error will 


signed prior to the expiration of such 
time, hut filed thereafter, confers no 
appellate jurisdiction. 

Okl.—Shaffer v. Remmers, 148 P. 
841, 47 Okl. 250. 

45.50 La.—Louisiana State Bd. of 
Medical Examiners v. Parker, App., 
84 So.2d 841. 

45.55 Cal.—Davis v. Rudolph, 181 P. 

2d 765, 80 C.A.2d 397. 

Ohio.—Cole v. Huntington, Com.Pl., 
110 N.E.2d 625. 

Slight evidence may suffice to con¬ 
stitute waiver of defect in notice of 
appeal not signed by appellant’s at¬ 
torney of record. 

Cal.—Jackson v. Jackson, 163 P.2d 
780, 71 C.A.2d 837. 

Conduct held to constitute waiver 

(1) The point that appeal should 
be dismissed because defendants were 
not properly and timely cited was 
waived by moving, without reserva¬ 
tion, to dismiss the appeal on other 
grounds. 

La.—Louisiana Power & Light Co. v. 
Mosley, App., 18 So.2d 210. 

(2) An appellee whose attorneys 
signed acknowledgment of service of 
appellant’s petition to withdraw tran¬ 
script and refile it as new appeal, 
and consented to granting of petition, 
and thereafter filed brief on merits, 
waived notice of appeal. 

Ind.—W. H. Dreves, Inc., v. Osolo 
School Tp. of Elkhart County, 28 
N.E.2d 252, 217 Ind. 388, 128 A.L.R. 
1405. 

(3) Where there was a good faith 
attempt by appellants to serve no¬ 
tice of appeal within the statutory 
period, acts of appellee’s counsel in 
signing a stipulation for settling and 
receiving and retaining a copy of the 
bill of exceptions, and in signing an 


acceptance of service of, and retain¬ 
ing copy of, appellants’ printed case 
and in receiving and receipting in 
writing for three copies of appel¬ 
lants’ briefs in supreme court, con¬ 
stituted a “waiver” of defect, if any, 
in the attempted service of the ap¬ 
peal papers, and conferred jurisdic¬ 
tion on the supremo court. 

Wis.—Maas v. W. R. Arthur & Co., 2 
N.W.2d 238, 239 Wis. 581. 

Conduct held not to constitute waiver 

(1) Where appellee urged want of 
citation as ground for dismissing ap¬ 
peal, he did not waive such cita¬ 
tion by subsequently urging addition¬ 
al reasons not pertaining to merits 
of the appeal, such as failure to file 
appeal bond and transcript of rec¬ 
ord in time. 

La.—Bascle v. Perez, 71 So.2d 551, 224 
La. 1014. 

(2) Where motion of appellee to 
dismiss appeal because record failed 
to show service of citation of appeal 
was in proper form, due notice there¬ 
of was timely given, and motion was 
earnestly insisted on, action of ap¬ 
pellee in filing a brief on merits and 
in cross assigning errors did not con¬ 
stitute a waiver of service of such 
citation, and motion to dismiss ap¬ 
peal was required to be granted. 

Ala,—Brock v. Stimpson, 43 So.2d 

133, 253 Ala. 138. 

46. Okl.—Kershaw v. Board of 
Com'rs of Muskogee County, 275 
P. 621, 135 Okl. 302—Bray Clothing 
Co. v. Holland, 224 P. 324, 98 Okl. 
324—Callander v. Hopkins, 222 P. 
672, 97 Okl. 41. 

Procuring amendments 
Appellee does not waive objection 
to the notice of appeal by suggesting 
and procuring amendments to the 
case-made. 


Okl.—Bray Clothing Co. v. Holland, 
224 P. 324, 98 Okl. 324. 

Permitting record to show notice 
Where the record shows that the 
trial court found that no notice of 
intention to appeal as provided by 
statute was in fact given in open 
court, jurisdiction to hear such ap¬ 
peal cannot be conferred on the su¬ 
preme court as a matter of grace, or 
favor by the trial court permitting 
the record to show that such notice 
was given. 

Okl.—Bray Clothing Co. v. Holland, 
supra. 

Written waiver of servioe in the 
court of common pleas does not con¬ 
stitute written waiver of service in 
the court of appeals. 

Ohio.—E. L. ltice & Co, v. Pike, 160 
N.E. 90, 117 Ohio St. 521. 

47. Mo.—Winchester v. Winn, 20 S. 
W.2d 188, 225 Mo.App. 288. 

48. Ala.—Smith v. Collier, 97 So. 
101, 210 Ala. 23. 

49. Neb.—State v. Thurston State 
Bank, 237 N.W. 293, 121 Neb. 407. 

3 C.J. p 1240 note 66. 

Unauthorized attorney 
A waiver agreement executed by an 
attorney who has no actual or ap¬ 
parent authority to act for appellee 
is not binding on appellee. 

Tex.—Moody-Seagravea Ranch v. 

Brown, Civ.App., 59 S.W.2d 431, 

50. U.S.—U. S. v. Oomez, Cal., 1 
Wall, 690, 17 L.Ed, 677. 

51. Neb.—H&ylen v. Missouri Pae. 
R. Co., 44 N.W. 873, 28 Neb. 660. 

3 C.J. p 1240 note 68. 

61.5 La.—Police Jury of Parish, of 
St. James v. Borne, 190 So. 124, 192 
La. 1041. 
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not be enforced. 52 In any case, the stipulation 
or agreement must cover the particular omission or 
defect complained of or be inconsistent with an 
objection thereto. 53 

The waiver of due service on appellee or his at¬ 
torney is personal, and does not waive other stat¬ 
utory requirements, as the service of the notice 
on the clerk 54 and the filing of the notice. 55 

(4) Acceptance or Admission of Service 

Except as to jurisdictional defects, acceptance or ac¬ 
knowledgment of service may constitute a waiver of de¬ 
fects or irregularities which can be waived. 

While jurisdictional defects or omissions in a 
citation or notice of appeal or in the issuance, 
service, or filing thereof, are not waived by an 
acceptance or acknowledgment of service, 56 such 
an act by the party to be served or his attorney 
may constitute a waiver of defects or irregulari¬ 
ties which may be waived. 57 

The admission or acceptance must, be sufficient to 
cover the objection claimed to have been waived; 58 
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and it has been held therefore that acceptance of 
service is not a waiver of objection that the proc¬ 
ess or notice was not served in time ; 59 and an in¬ 
dorsement by an attorney on a notice of appeal, 
admitting “the receipt of a copy of the within 
paper” on a certain date, admits nothing except a 
service of a copy of the paper on that date, and 
does not operate as a waiver of objection to the 
time of service or filing. 60 

(5) Time to Object 

Subject to some limitations, where waiver is per* 
missible the failure to object in time may operate as a 
waiver of a want of proper process or irregularities there¬ 
in. 

While it has been held that mere silence does 
not constitute waiver in the absence of a duty 
to speak, 60 - 50 and that delay in making objection 
to the lack or defect in notice or citation does 
not constitute a waiver where such delay, under 
the circumstances, is not unreasonable, 60 - 55 as a 
general rule, where waiver is permissible, the fail¬ 
ure to object in time to want of proper process. 


52. Neb.—Haylen v. Missouri Pac. 
R. Co., 44 N.W. 873, 28 Neb. 660. 

53. Idaho.—Abel v. Robert Noble 
Estate, 252 P. 493, 43 Idaho 391. 

La.—Succession of Kendall, 8 La. 

App. (Orleans) 58. 

3 C.J. p 1240 note 70. 

Consolidation of appeals 

A mere stipulation that two ap¬ 
peals be consolidated does not waive 
notice. 

Idaho.—Abel v. Robert Noble Estate, 
252 P. 4*93, 43 Idaho 391. 

54. Kan.—Carr v. State, 1 Kan. 331. 

55. Cal,—Bonds v. Hickman, 29 C. 
460. 

Nev.—Marx v. Lewis, 53 P. 600, 24 
Nev. 300. 

Or.—Oliver v. Harvey, 5 Or. 360. 

56. Iowa.—Rivers v. Metropolitan 
Life Ins. Co. of New York, 6 N.W. 
2d 3, 232 Iowa 687—Pennypacker 
v. Floyd, 170 N.W. 396, 185 Iowa 
233. 

3 C.J. p 1241 note 73. 

Unsigned notice 

Although in forwarding notice of 
appeal appellant’s counsel, under 
their name, requested defendant’s 
counsel to acknowledge service and 
that indicated the source of the no¬ 
tice whieh was unsigned, it was held 
that the notice was insufficient, and, 
although service was acknowledged 
,by the defendant's counsel, the ap¬ 
peal would be dismissed. 

Iowa.—Pennypacker v. Floyd, supra. 

57. Cal.—Starkweather v. Eddy, 235 
P. 734, 196 C. 73. 

1 Bashere v. Lamberson, 171 P. 
358* 36 C.A. 233—Peters v. Supe¬ 


rior Court of California in and for 
San Bernardino County, 159 P. 875, 
31 C.A. 82. 

G-a.—Crawford v. Williams, 99 S.E. 
378, 149 Ga. 126. 

Idaho.—Mendini v. Milner, 276 P. 35, 
47 Idaho 322. 

Ind.—Neff v. City of Indianapolis, 
198 N.E. 328, 209 Ind. 203. 

Iowa.—Fairchild v. Plank, 179 N.W. 
64, 189 Iowa 639. 

Kan.—Polzin v. National Co-op. Re¬ 
finery Ass'n, 298 P.2d 333, 179 Kan. 
670, rehearing denied 302 P.2d 1003, 
180 Kan. 178. 

Wis.—In re White’s Estate, 41 N.W. 

2d 776, 256 Wis. 467. 

3 C.J. p 1241 note 74. 

Equivalent to service 

Admission of service within the 
time required by law for service is 
equivalent to service. 

Idaho.—Wilson v. Wilson, 57 P. 708, 
6 Idaho 597. 

Representation of client by attorney 

(1) An acknowledgment of serv¬ 
ice, signed by attorneys, without 
designating the parties whom they 
represent, is binding on the parties 
who are in fact represented by those 
attorneys. 

Iowa.—Fairchild v. Plank, 179 N.W. 
64, 189 Iowa 639. 

(2) Where the notice of appeal was 
addressed to the attorneys for cer¬ 
tain named defendants, and the at¬ 
torneys signed an acknowledgment 
of service of notice, adding under 
their signature the names of the par¬ 
ties for whom they were attorneys, a 
party not named in the notice or in 
the acknowledgment of service is not 
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served with the notice, although the 
attorneys represented him at the 
trial. 

Iowa.—Fairchild v. Plank, supra. 

58. Cal.—Towdy v. Ellis, 22 C. 650. 
Fla.—Dillard v. Agnew, 19 So. 338, 37 

Fla. 56. 

Nev.—Brooks v. Nevada Nickel Syn¬ 
dicate, 52 P. 575, 24 Nev. 264. 

3 C.J. p 1241 note 75. 

59. Cal.—Towdy v. Ellis, 22 C. 650. 
Mo.—Studer v. Federle, 57 Mo.App. 

534. 

60. Nev.—Brooks v. Nevada Nickel 
Syndicate, 52 P. 575, 24 Nev. 264. 

60.50 Ind.—Lock Joint Tube Co. v. 
Citizens Trust & Sav. Bank of 
South Bend, 31 N.E.2d 989, 218 Ind. 
162. 

60.55 Delay held not unreasonable 

Where transcript was filed Decem¬ 
ber 2, and on December 30 appellees 
acquiesced in extension of time for 
filing briefs, without having occasion 
to examine transcript and apparent¬ 
ly without knowledge of appellant’s 
failure to serve notice on elerk be¬ 
low, and appellant filed briefs Jan¬ 
uary 2, appellees were not guilty of 
“unreasonable delay” in moving on 
January 28 to dismiss on ground of 
failure to serve notice in time, and 
were not precluded from obtaining 
dismissal as having led appellant to 
believe that they would not urge 
technical questions concerning inade¬ 
quacy of notice. 

Ind.—Lock Joint Tube Co. v. Citi¬ 
zens Trust & Sav. Bank of South 
Bend, supra. 
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or because of irregularities therein or in the serv¬ 
ice thereof, may operate as a waiver of such ob¬ 
jections. 61 However, where a valid notice of ap¬ 
peal is jurisdictional, an objection to a fatal defect 
therein may be raised at any stage of the pro¬ 
ceedings. 62 

(6) Fraud or Fault of Appellee 

Whether under the principle of waiver or the doc- 

G. ENTRY 0 

§ 596. Necessity 

Under some statutes or rules of court, the appeal or 
writ of error must be properly entered, recorded, or dock¬ 
eted in order to perfect the appellate proceedings. 

As a rule the cause does not come regularly be¬ 
fore the appellate court for action until the ap¬ 
peal or writ of error has been properly entered, 
recorded, or docketed in the lower or appellate 
court, as required by statute or rule of court, and 
in some jurisdictions entry, recording, or docket¬ 
ing in the appellate court is necessary to perfect 
the appeal; 65 but entry is necessary only in so 
far as it is so required. 66 Where appellant has 
done all that is required of him to procure an en¬ 
try of the appeal, failure of the clerk to enter it 
will not cause a dismissal or otherwise affect his 
rights. 67 


4A C.J.S. 

trine of estoppel, an appellee cannot urge objection for 
failure to serve process or notice of appeal, or for defects 
therein, due to his fraud or fault. 

Whether under the principle of waiver or the 
doctrine of estoppel, an appellee cannot urge ob¬ 
jection for failure to serve process or notice of 
appeal, or for defects therein, where such failure 
or defects were due to his fraud 63 or fault. 64 

DOCKETING 

§ 597. Time 

a. In general 

b. Premature entry 

c. Failure to enter or docket within time 

limited 

d. Entry nunc pro tunc 
a. In General 

Subject to qualifications, the appeal or writ of error 
must be entered or docketed at or within the time pre¬ 
scribed by statute or rule of court. 

Subject to the qualifications hereafter stated, with¬ 
in this section and § 600 infra, the appeal or writ 
of error, to be effectual, must be entered or dock¬ 
eted at or within the time designated by law, wheth¬ 
er by statute or rule of court. 68 


61. Cal.—Davis v. Rudolph, 181 P.2d 
765, 80 C.A.2d 397. 

Ill.—Watt v. Cecil, 41 N.E.2d 346, 314 
Ill.App. 274. 

Mo.—Audsley v. Hale, 261 S.W. 117, 
303 Mo. 451. 

Clear v. Moore, App., 14 S.W. 2d 
669. 

3 C.J. p 1243 note 96. 

62. S.D.—Furman v. Anderson, 249 
N.W. 626, 61 S.D. 378. 

Tex.—King 1 v. American Nat. Bank, 
Civ.App., 131 S.W.2d 748. 

63. Cal.—Moyle v, Landers, 20 P. 
241, 78 C. 99, 12 Am.S.R. 22. 

3 C.J. p 1243 note 97. 

64. La.—Vinot v. Bertrand, 6 La. 
Ann. 474. 

Anderson v. Birdsall, 19 La. 441. 
Tex.—American Nat. Ins. Co. v. Rod¬ 
riguez, Civ.App., 145 S.W. 654. 

65. Fla.—Brooks v. Miami Bank & 
Trust Co., Fla, 155 So. 157, 115 
Fla 141—Thomas v. Martin, 126 
So. 761, 99 Fla 608—Provident Sav. 
Bank & Trust Co. v. Devito, 125 So. 
235, 98 Fla. 1076—Garner v. Gar¬ 
ner, 90 So. 819, 83 Fla 143—Ayers 
v. Hope, 64 So. 443, 67 Fla 59. 

La.—Queen Ins. Co. of America v. 

Blomenstiel, App., 160 So. 169. 

3 C.J. p 124-3 note 99. 


Appeal from order of probate court 
Under statute permitting appeal 
from an order of probate court di¬ 
rectly to supreme court in manner 
provided for appeals from court of 
chancery, appeal should be filed with 
register or judge of probate court 
instead of with clerk of supreme 
court. 

Vt—Dolham v. Crowne, 3 A.2d 548, 
110 Vt. 238. 

66. Mass.—Cobb v. Rice, 128 Mass. 
11 . 

Ohio.—King v. Penn, 1 N.E. 84, 43 
Ohio St. 57. 

3 C.J. p 1243 note 1. 

67. Colo.—People v. Denver Dist. 
Ct., 80 P. 1069, 33 Colo. 416. 

N.C.—Simmons v. Allison, 26 S.E. 

171, 119 N.C. 556. 

3 C. J. p 1243 note 2. 

68. Fla.—Brooks v. Miami Bank & 
Trust Co., 155 So. 157, 115 Fla, 141. 

Mass.—Charbonneau v. GittUet, 179 
N.E. 607, 278 Mass. 153—-Gora v, 
Neapolitan Ice Cream Co., 156 N.E. 
717, 259 Mass. 463—West v. John¬ 
son, 149 N.E. 710, 254 Mass. 161— 
■ Loonie v. Wilson, 124 N.E. 272, 
233 Mass. 420—Griffin v. Griffin, 
110 N.E. 296, 222 Mass. 218. 

Mo.—Desuza v. Egan, App., 170 S.W. 

I 2d 960. .. • 


N.C.—In re Suggs, 78 S.E.2d 157, 238 
N.C. 413—In re De Febio, 74 S.E. 
2d 531, 237 N.C. 269—Jones v. 
Jones, 61 S.E.2d 335, 232 N.C. 518 
—Mills v. National Surety Co„ 133 
S.E. 172, 192 N.C. 62—Stone v. Led¬ 
better, 133 S.E. 162, 191 N.C. 777 
—People's Bank & Trust Co. v. 
Parks, 131 S.E. 637, 191 N.C. 263- 
Hardy v. Health, 124 S.E. 564, 188 
N.C. 271—Mims v. Seaboard Air 
Line Ry. Co., Ill S.E. 778, 183 N.C. 
436—Carroll v. Victory Mfg. Co., 
104 S.E. 526, 180 N.C, 660—Lindsey 
v. Supreme Lodge of Knights of 
Honor, 90 S.E. 1013, 172 N.C. 818— 
Waynesville Transp, Co. v. 
Waynesvllle Lumber Co., 84 S.E. 
54, 168 N.C. 60. 

Okl.—First Nat, Bank v. Sammons, 
241 P. 486, 113 Okl. 287—Ham v. 
Oklahoma City, 148 P. 1040, 48 Okl. 
501. 

3 C.J. p 1243 note 4. 

Entry on. third, day 
In the absence of a specific finding 
to the contrary, a bill of exceptions 
complaining of the grant of a new 
trial must be deemed entered within 
the time permitted, when entered on 
the third day after the case was ripe 
for judgment, so as to permit entry. 
Mass.—Barnett v. Loud, 1S7 N.B, 740, 
248 5T0. 
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b. Premature Entry 

Generally an appeal cannot be entered or docketed in 
the appellate court before it is otherwise perfected, or 
before the time prescribed for that purpose by statute or 
rule of court. 

Except in instances where the appellee may dock¬ 
et it for the purpose of dismissal or affirmance, an 
appeal cannot be entered or docketed in the appel¬ 
late court until it has been otherwise perfected, 69 
nor can it be entered before the time prescribed 
for that purpose by statute or rule of court. 70 Un¬ 
der some statutes or rules of court it cannot be 
docketed, except by consent, before the term at 
which it stands for trial; 71 but under other stat¬ 
utes or rules of court it has been held that even 
the consent of parties to the entry of an appeal at 
the term of the court not fixed by law cannot give 
the court jurisdiction of the appeal. 72 Where an 
entry of appeal is void because premature, or made 
returnable contrary to law, a perfected entry of 
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appeal may be made without formal disposition 
of the void entry. 73 

c. Failure to Enter or Docket within Time Lim¬ 
ited 

(1) In general 

(2) Extension of time; excusable delay 
(1) In General 

A failure to enter or docket the appeal or writ of 
error within t'he prescribed time will usually result in a 
continuance, dismissal, or an affirmance of the judgment. 

When a limit of time is prescribed within which 
an appeal or writ of error must be docketed or en¬ 
tered, delay beyond such time, unless it is excusable 
and the court may grant relief, or unless it may be 
and is waived, will subject appellant or plaintiff in 
error to suffer the penalty prescribed for such de¬ 
lay, such as a continuance for the term, 74 or a dis¬ 
missal of the appeal or writ. 75 Dismissal is not 


Awaiting* decision on motion to dis¬ 
miss 

Where a motion to dismiss is filed 
for failure to enter the appeal forth¬ 
with, it is proper for appellants to 
await the decision on that motion be¬ 
fore taking steps to enter appeal in 
the supreme judicial court. 

Mass.—Lanza v. Leveroni, 165 N.E. 
675, 266 Mass. 563. 

Duties of parties to combined bill of 
exceptions 

(1) The burden of making proper 
copies of combined bill of exceptions 
and to enter the same, in the absence 
of an order covering the subject 
rests equally upon all parties there¬ 
to. 

Mass.—Barrell v. Globe Newspaper 
Co., 167 N.E. 910, 268 Mass. 99. 

(2) The excepting party cannot 
stand idly by and compel the other 
to pay expenses of combined bill and 
preserve his rights as an excepting 
party. 

Mass.—Barrell v. Globe Newspaper 
Co., supra. 

(3) Any party to a combined bill 
wanting exceptions considered where 
the dispute arose over expenses must 
print and enter exceptions at his 
own expense. 

Mass.—Barrell v. Globe Newspaper 
Co., supra. 

Tiling affidavit after order allowing 
appeal 

An appeal will not be denied, al¬ 
though an affidavit for appeal was 
filed after instead of before the or¬ 
der allowing appeal; every step re¬ 
quired having been taken by appel¬ 
lant within the time required. 

Mo.—Rappaport v. Roberts, App., 
203 S.W. 67$. 

Term 

(1) An appeal docketed in time is 


properly on the calendar for the term 
for which it is docketed. 

N.C.—Carswell v. Talley, 133 S.E. 
181, 192 N.C. 37. 

(2) Appeal which was granted 
more than sixty days prior to the 
first day of a term of the court of 
appeals was returnable to that term. 
Mo.—Sellers v. National Fire Ins. Co. 
of Hartford, 163 S.W.2d 97, 236 Mo. 
App. 933. 

Entry of appeal held timely 
Mass.—Lanza v. Leveroni, 165 N.E. 
675, 266 Mass. 563—Sullivan v. 

Roche, 153 N.E. 549, 257 Mass. 166. 
Tex.—Beadle v. McCrabb, Civ.App., 
199 S.W. 355, error refused. 

60. Ky.—Kentucky, etc., Mut. Ins. 
Co. v. Harrison, 5 Ky.L. 601— 
Hurst v. Cassidy, 5 Ky.L. 248—Al¬ 
len v. Marchand, 4 Ky.L. 410. 

Mass.—Stowell v. Richardson, 1 Al¬ 
len 401. 

3 C.J. p 1244 notes 5, 6. 

70. Ky.—Erwin v. Benton, 84 S.W. 
533, 27 Ky.L. 108. 

3 C.J. p 1244 note 7. 

71. Ky.—Erwin v. Benton, supra. 

72. Mass.—In re Eddy, 6 Cush. 28. 

73. Fla.—Stanley v. Standard Cy¬ 
press Co., 45 So. 478, 54 Fla. 583— 
Garrison V. Parsons, 25 So. 336, 41 
Fla. 143. 

La.—Succession of Planchet, 29 La. 
Ann. 520. 

74. Ga.—Board of Education of 
Monroe County v. Thurmond, 128 
S.E. 890, 160 Ga. 703. 

Mo.—Brownfield v. Social Security 
Commission of Missouri, 155 S.W. 
2d 905, 23$ Mo.App. 333. 

3 C.J. p 1244 note 15. 

Mandatory provision 

Constitutional provision that writs 
of error received by clerk of supreme 
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court or court of appeals after dock¬ 
et of the term has been closed shall 
be entered on the docket of the next 
term and stand for hearing is man¬ 
datory. 

Ga.—Fort Oglethorpe v. Catoosa 
County, 55 S.E.2d 753, 80 Ga.App. 
188. 

75. U.S.—Wong Sang v. IT. S., Mass., 
144 F. 768, 75 C.C.A. 383. 

Colo.—Rogers v. Pihlstrom, 18 P.2d 
1118, 92 Colo. 173. 

Mass.—Charbonneau v. Guillet, 179 
N.E. 607, 278 Mass. 153—Wiako- 
wicz v. Hwalek, 173 N.E. 432, 273 
Mass. 122—Barrell v. Globe News¬ 
paper Co., 167 N.E. 910, 268 Mass. 
99—Lanza v. Leveroni, 165 N.E. 
675, 266 Mass. 563—Wintemberg 
v. Turners Falls Power & Electric 
Co., 158 N.E. 167, 261 Mass. 18— 
Cunningham v. First Bankers’ Un¬ 
ion, 156 N.E. 708, 259 Mass. 595— 
Gora v. Neapolitan Ice Cream Co., 
156 N.E. 717, 259 Mass. 463—Maz- 
zuchelli v, Seretto. 149 N.E. 707, 
254 Mass. 159—Robinson v. Don¬ 
aldson, 147 N.E, 679, 251 Mass. 334. 
Mo.—Downing v. Lashot, 206 S.W. 

581, 201 Mo.App. 75. 

Nev.—Cole v. Cole, 274 P.2d 358, 70 
Nev. 486—Bank of Nevada v. Dray- 
er-Hanson, Inc., 270 P.2d 668, 70 
Nev. 416—Doolittle v. Doolittle, 
262 P.2d 955, 70 Nev. 163—Home 
Ins. Co. v. E. M. Stafford, Inc., 78 
S.E.2d 607, 238 N.C. 678—In re 
Suggs, 78 S.E.2d 157, 238 N.C. 413 
—In re De Febio, 74 S.E.2d 531, 237 
N.C. 269—Jones v. Jones, 61 S.E. 
2d 335, 232 N.C. 518—Stone v. Led¬ 
better, 133 S.E. 162, 191 N.C. 777- 
Finch v. Commissioners of Nash 
County, 129 S.E. 195, 190 N.C. 154 
—Hardy v. Heath, 124 S.E. 564, 
188 N.C. 271—Rose v. City of 
Rocky Mount, 113 S.E. 506, 184 
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due to arbitrariness on the part of the courts, but 
is in the enforcement of a rule essential to the 
prompt administration of justice. 75 - 5 In some juris¬ 
dictions delay by appellant in the entry of the ap¬ 
peal beyond such time is ground for an affirmance 
of the judgment below, on motion of appellee, 76 
or for disregarding the appeal, 77 striking it off the 
docket, 78 or remitting the transcript to the lower 
court. 79 

(2) Extension of Time; Excusable Delay 

In some jurisdictions, the time limit in entering an 
appeal cannot be extended either by the trial court or by 
agreement of the parties, but elsewhere, in a proper case, 
the court may in its discretion save the appeal. 

The trial court cannot extend the time limit in 
entering an appeal prescribed by the rules of prac¬ 


tice of the appellate court, 80 nor can it be extended 
by agreement of the parties. 81 Similarly the ap¬ 
pellate court is powerless to excuse a delay beyond 
the time limit in entering an appeal where the pen¬ 
alty is expressly prescribed by statute, and the 
case comes within the terms of the statute. 82 

Where, however, the statute is not mandatory, 
or where the penalty is prescribed by rule of 
court, the circumstances of the delay may some¬ 
times permit the party in default to appeal to the 
discretionary power of the court to save the ap¬ 
peal. 83 This power has been exercised where the. 
parties in good faith acted under a misapprehen¬ 
sion, 84 or where the delay was due to the neg¬ 
lect or error of the court or the clerk, 85 to the 
unexpected indisposition of the clerk or other offi- 


N.C. 609—Carroll v. Victory Mfg. 
Co., 104 S.E. 628, 180 N.C. 660— 
Howard v. Speight, 104 S.E. 36, 180 
N.C. *653—Standard Mirror Co. v. 
Philadelphia Casualty Co., 72 S.E. 
826, 157 N.C. 28—Worth v. Wil¬ 
mington, 42 S.E. 964, 131 N.C. 532 
—Benedict v. Jones, 42 S.E. 909, 
131 N.C. 473—Armour Packing Co. 
v. Williams, 29 S.E. 366, 122 N.C. 
406—Smith v. Montague, 28 S.E. 
137, 121 N.C. 92—Triplett v. Foster, 
18 S.E. 714, 113 N.C. 389. 

Okl.—First Nat. Bank v. Sammons, 
241 P. 485, 113 Okl. 287. 

Wash.—Johnson v. San Juan Fish, 
etc., Co., 70 P. 264, 30 Wash. 162— 
Raymond v. Bales, 67 P. 269, 26 
Wash. 493—McNamara v. Crystal 
Min. Co., 62 P. 81, 23 Wash. 26— 
Ocosta v. Redfteld, 38 P. 997, 10 
Wash. 691. 

3 C.J. p 1244 note 16—4 C.J. p 567 
notes 61, 62. 

Appeal from several orders 

Where an appeal in equity is taken 
from several orders or decrees speci¬ 
fied in a single recorded entry of ap¬ 
peal, and the time for appealing from 
some of them had expired when the 
appeal was entered, the entire appeal 
should be dismissed. 

Fla.—Childs v. Boots, 152 So. 212, 
112 Fla. 277. 

Claim against insolvent estate 
A claimant against an insolvent 
estate loses his claim by a failure to 
enter his appeal within the prescrib¬ 
ed time when such penalty is ex¬ 
pressly provided by statute. 

N.H.—Smith v. McDaniel, 15 N.H. 
474. 

75.5 N.C.—Jones v. Jones, 61 S.E.2d 
335, 232 N.C. 518. 

76. U.S.—Davies v. U. S., Ark., 5 S. 
Ct. 696, 113 U.S. 687, 28 L.Ed. 1149. 

3 CJT. p 1245 note 17. 

77. N.C.—Pruitt v. Wood, 156 S.E. 
126, 199 N.C. 788. 

3 C.J. p 1245 note 18. 


78. Pa.—Houk v. Knop, 2 Watts 72. 
Wilson v. Hathaway, 8 Phila. 

235. 

Tex.—Berry v. Blankenship, 30 Tex. 
380. 

79. Colo.—Thomas v. Beattie, 93 P. 
1093, 42 Colo. 235. 

80. Fla.—Dupree v. Elleman, 191 So. 
65, 139 Fla. 809. 

La.—Felder v. Springfield Farmers’ 
Co-op. Ass’n, App., 29 So.2d 547. 
N.C.—In re Suggs, 78 S.E.2d 157, 238 
N.C. 413—Pruitt v. Wood, 156 S.E. 
126, 199 N.C, 788—People's Bank & 
Trust Co. v. Parks, 131 S.E. 637, 
191 N.C. 263. 

81. N.C.—In re Suggs, 78 S.E.2d 157, 
238 N.C. 413—Stone v. Ledbetter, 
133 S.E. 162, 191 N.C. 777—People’s 
Bank & Trust Co. v. Parks, 131 S. 
E. 637, 191 N.C. 263—Finch v. Com¬ 
missioners of Nash County, 129 S. 
E. 195, 190 N.C. 154. 

82. Me.—Tuttle v. Fletcher, 44 A. 
903, 93 Me. 249. 

3 C.J. p 1245 note 21. 

83. U.S.—Harris v. Moreland Motor 
Truck Co., C.C.A.Cal., 279 F. 542. 

3 C.J. p 1245 note 22. 

Sufficient excuse must be shown 
It is not discretionary with the su¬ 
preme court to refuse to dismiss an 
appeal where appellant has failed to 
docket the case within the time re¬ 
quired by the supreme court rule, but 
such refusal can only be based on 
sufficient legal excuse for the delay. 
N.C.—Hardy v. Health, 124 S.E. 564, 
188 N.C. 271—Carroll v. Victory 
Mfg. Co., 104 S.E. 528, 180 N.C. 660. 
Procedure to show excuse for delay 
(1) In North Carolina, if an appeal 
is not docketed within the required 
time, the proper practice is to apply 
to the appellate court for certiorari 
to show excuse for the delay. 

N.C.—Pruitt v. Wood, 156 S.E. 126, 
199 N.C. 788—Stone v. Ledbetter, 
133 S.E. 162, 191 N.C. 777—Rose v. 
City of Rocky Mount, 113 S.E. 506, 
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184 N.C. 609—Howard v. Speight, 
104 S.E. 35, 180 N.C. 6K3. 

(2) To constitute compliance with, 
a requirement of rules of practice, 
that the record proper be docketed by 
appellant, seeking extension of time 
to docket appeal by application for 
certiorari, the record should contain 
at least a summons, pleadings, ver¬ 
dict, and judgment, and any ancillary 
orders, the validity of which is in¬ 
volved. 

N.C.—Hardy v. Heath, 124 S.E. 564, 
188 N.C. 271. 

84. Mass.—Burlingame v. Bartlett, 
37 N.E. 748, 161 Mass. 593. 

3 C.J. p 1245 note 23. 

85. Mo.—Bolch v. H. R. Ameling, 
Prospecting Co., App., 264 S.W. 32. 

N.C.—People's Bank & Trust Co. v. 

Parks, 131 S.E. 637, 191 N.C. 263. 

3 C.J. p 1245 note 24. 

Failure to send transcript 
Where an appeal was returnable 
to the October term, judgment would 
not be affirmed for failure to file ap¬ 
peal in the appellate court prior to 
that term, where appellant's attorney 
paid to the clerk the necessary dock¬ 
et fee, and ordered certificate of 
judgment and the order granting ap¬ 
peal sent to the appellate court, and 
the clerk failed to send them, and 
the case could not have been ready 
for hearing at the October term, even 
if the certificate of judgment and or¬ 
der granting appeal had been filed in 
due time. 

Mo.—Bolch v. H. R. Ameling Pro¬ 
specting Co., App., 264 S.W. 32. 
Noapaymeat of fee 
Failure to have a case docketed in 
the appellate court before the return 
day was not a ground for dismissal,! 
where the record was received before 
that day by the clerk, who did not 
docket the case until later because 
the docket fee was not paid. 

U.S.—McMillan Contracting Co. v. 
Abernathy, C.C.A.Mo., 284 F. 864; 
appeals remanded 44 S.Ct. 200, 263 
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cer, 86 to the fault of the appellee, 87 to fraud, 88 
to an order of the lower court, 89 to rigorous weath¬ 
er, 90 or to a mistake of a justice. 91 The power 
will not be exercised where the delay was due 
to appellant’s fault or fault of his counsel, 92 igno¬ 
rance of the rules, 93 alleged oversight, 94 want of 
diligence, 95 undue reliance on misinformation or 
promises of officers of the lower court, 96 or the ill¬ 
ness of counsel where such counsel had assistance. 97 

Under statutes relating to appeal and the trans¬ 
mission of papers in cases brought before the ap¬ 
pellate court and providing that the court in which 
the case is pending may, for cause shown after 
hearing, extend the time for doing “any of the 
acts required by this paragraph,” the quoted phrase 
includes the entering of an appeal in the appel¬ 
late court. 97 * 5 The statutory provisions relating 
to the dates for steps in the completion of an ap¬ 
peal indicate a purpose to prevent undue delays 
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in the actual presentation of cases to the appellate 
court, 97 * 10 and are intended to prevent injustice 
in particular and exceptional instances. 97 * 15 Ac¬ 
cordingly, although the exercise of such power rests 
in the sound judicial discretion of the trial 
judge, 97 * 20 it is to be exercised sparingly. 97 * 25 
Where the trial judge extends the time for entry 
of appeals for cause shown, the granting of a sec¬ 
ond extension which merely lengthens the period 
of the first extension is discretionary. 97 * 30 

d. Entry Nunc Pro Tunc 

Generally, where an appeal has not been timely en¬ 
tered, a nunc pro tunc entry wi-ll not be granted but in 
some jurisdictions it is permitted when the delay is ex¬ 
cusable or waived. 

Where an appeal has not been entered at the 
next succeeding term, a motion to enter it at the 
term next ensuing that at which it should have 
been entered must be denied, where no statute per- 


U.S. 438, 68 L.Ed. 378, and appeal 
dismissed, C.C.A., 2 F.2d 1018. 

Pallure of cleric to enter facts on 
continuance docket 
Where appellant complies with the 
conditions essential to a valid appeal 
from an award of arbitrators, the ap¬ 
peal is not affected by the failure of 
the prothonotary to enter the facts 
on the continuance docket before the 
time for appealing expires. 

Pa.—Flannery v. Susquehanna Mut. 
F. Ins. Co., 3 Pa.Dist. 777, 15 Pa. 
Co. 185, 7 Kulp 362. 

86. N.C.—Howerton v. Henderson, 
86 N.C. 718. 

Pa.—Wilson v. Hathaway, 8 Phila. 
235. 

87. Mass.—Gordon v. Willits, 161 N. 
E. 881, 263 Mass. 516. 

Efforts to secure division of expense 
Where both parties appealed, 
plaintiffs, on motion to dismiss de¬ 
fendants’ appeal, could not take ad¬ 
vantage of a delay resulting from de¬ 
fendants’ efforts to secure division of 
expense. 

Mass.—Lanza v. Leveroni, 165 N.E. 
675, 2&6 Mass. 563. 

88. U.S.—XJ. S. v. Gomez, Cal., 3 
Wall. 752, 70 U.S. 752, 18 L.Ed. 212. 

88. U.S.—Ableman v. Booth, Wis., 
21 How. 506, 16 L.Ed. 169. 

90. Vt.—Bennet v. Whitney, 1 Tyler 
.59. 

91. Pa.—Shrope v. Cauley, 2 Pa. 
Dist. 48, 12 Pa.Co. 217. 

92. N.C.—People's Bank & Trust Co. 
v. Parks, 131 S.E. 637, 191 N.C. 263 
—Carroll v. Victory Mfg. Co., 104 
S.E. 528, 180 N.C. 660. 

Failure of judge to report evidence 
upon request 

The failure of the trial judge to 
comply with appellant’s request to 


report all material evidence, which 
the judge is not by law required to 
do, does not excuse delay in entering 
the appeal. 

Mass.—Building Inspector of City of 
Salem v. Gauthier, 156 N.E 1 . 684, 
259 Mass. 615. 

93. U.S.—Green v. Elbert, Colo., 11 
S.Ct. 188, 137 U.S. 615, 34 L.Ed. 
792. 

94. Mass.—Robinson v. Durfee, 7 
Allen 242. 

3 C.J. p 1245 note 31 [a]. 

95. U.S.—Richardson v. Green, 
Mich., 9 S.Ct. 443, 130 U.S. 104, 32 
L.Ed. 372—Grigsby v. Purcell, Ky., 
99 U.S. 505, 25 L.Ed. 354. 

Ga.—McDaniel v. Baugh, 58 Ga. 598. 
Mo.—Columbus Coal Co. v. Mitchell, 
App., 128 S.W. 1019. 

N.C.—'Vivian v. Mitchell, 57 S.E. 167, 
144 N.C. 472—Brown v. House, 26 
S.E. 160, 119 N.C. 622. 

Pa.—Houk v. Knop, 2 Watts 72. 

3 C.J. p 1245 note 32. 

96. Pa.—Houk v. Knop, supra. 
Wilson v. Hathaway, 8 Phila. 

235. 

3 C.J. p 1245 note 33. 

97. La.—State v. Louisiana Deben¬ 
ture Co., 27 So. 88, 52 La.Ann. 597. 

97.5 Mass.—City of Boston v. San- 
tosuosso, 18 N.E.2d 1009, 302 Mass. 
169. 

Material evidence as basis for re¬ 
hearing 

Trial judge's extension of time for 
entry of defendants’ appeals on 
ground that action against plaintiff's 
witness was being tried, in which 
would appear material evidence oth¬ 
erwise unobtainable by defendants, 
which would form basis for rehear¬ 
ing, was for "cause shown" within 
statute permitting extension. 
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Mass.—City of Boston v. Santosuos- 
so, supra. 

Newly discovered evidence 

(1) Appellant's belief in existence 
of newly discovered evidence and in¬ 
tention to seek review of decree ap¬ 
pealed from by a bill of review on 
ground of such evidence could con¬ 
stitute "cause" within statute. 

Mass.—City of Boston v. Santosuos- 

so, supra. 

(2) Fact that defendants intended 
to “file motion for reopening and 
rehearing,” instead of a petition for 
leave to bring bill of review on 
ground of newly discovered evidence, 
did not render trial judge’s extension 
of time for entry of appeals, without 
"cause" within statute. 

Mass.—City of Boston v. Santosuos- 
so, supra. 

97.10 Mass.—City of Boston v. San- 
tosuosso, supra. 

97.15 Mass.—City of Boston v. San- 
tosuosso, supra. 

97.20 Mass.—City of Boston v. San- 
tosuosso, supra. 

97.25 Mass.—City of Boston v. San- 
tosuosso, supra. 

97.30 Mass.—City of Boston v. San- 
tosuosso, supra. 

Personal knowledge 

Trial judge in granting a second 
extension of time for entry of an 
appeal could draw on his personal 
knowledge of what occurred at the 
previous hearing, and, in absence of 
objection, could consider facts re¬ 
lating to evidence set forth in affi¬ 
davit of attorney for one of defend¬ 
ants which was annexed to the joint 
motion of defendants for extension. 
Mass.—City of Boston v. Santosuos- 
so, supra. 
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mits such entry to be allowed; 98 but it has been 
held that an appeal may be entered nunc pro tunc 
by consent for the purpose of binding the parties, 99 
although not if a large number of cases have inter¬ 
vened. 1 A nunc pro tunc entry may be ordered 
where the court has the power to allow the entry 
of an appeal after the prescribed time when the 
failure to enter the same was due to the neglect 
of the clerk or other cause which renders the 
delay excusable, 2 or if the delay may be and is 
waived. 2 

§ 598. Mode and Sufficiency of Entry 

Where a precise form of entry or other requirement 
is prescribed, it must be substantially followed. The en¬ 
try of appeal may properly be amended if the statutory 
period therefor has not expired. 

An entry is generally effected either by direction 
of appellant or of one duly authorized by him to 
the clerk of the appellate court, 4 or by appellee to 
procure a dismissal or affirmance. 5 In some states 


it is the duty of the clerk to make the proper entry 
on the docket and the case will be deemed to be 
docketed from the time it comes into the possession 
of the clerk. 6 If a precise form of entry or other 
requirement is prescribed, it must be substantially 
followed ; 7 otherwise the intention to enter the par¬ 
ticular case may appear by such acts as are rea¬ 
sonably calculated to effect an entry and show the 
cause appealed and the parties, and such other facts 
as are required to appear. 8 An entry of an appeal 
on behalf of a corporation is insufficient where the 
person signing is not shown to have authority to 
do so. 9 

The entry of appeal may properly be amended 
or a new appeal taken if the statutory period there¬ 
for has not expired, 10 but after the expiration of 
the statutory time permitted for taking an appeal, 
defects in the entry of appeal cannot be corrected 
by amendment, 10 - 5 unless the entry of appeal, as 
originally filed, is sufficient in law to give the 


98. Mass.—Knapp v. Lambert, 3 
Gray, 377. 

99. Mass.—York v. Noyes, 4 Mass. 
645. 

1. U.S.—Van Rensselaer v. Watts, 
7 How. 784, 12 L.Ed. 913. 

2. Ga.—Holt v. Edmondson, 31 Ga. 
357. 

N.JT.—Thompson v. Pippitt, 18 N.J. 
Law 176. 

Pa.—Shrope v. Cauley, 2 Pa.Dist. 48, 
12 Pa.Co. 217. 

Tex.—Morse v. State, 47 S.W. 645, 50 
S.W. 342, 39 Tex.Cr. 566. 

3 C.J. p 1246 note 37. 

3. Mass.—York v. Noyes, 4 Mass. 
645. 

4. Ga.—580th Dist. Road Comrs. v. 
Griffin, etc., Plank-Road Co., 9 Ga. 
487. 

5. Ky.—Sweeney v. Coulter, 57 S.W. 
254, 470, 22 Ky.L. 399. 

3 C. J. p 1246 note 40. 

6. N.C.—Carswell v. Talley, 133 S. 
E. 181, 192 N.C. 37. 

Va.—D. P. Tyler Corporation v. 

Evans, 159 S.E. 393, 156 Va. 576. 

3 C.J. p 1246 note 41. 

7. Fla.—Brooks v. Miami Bank & 
Trust Co., 165 So. 157, 115 Fla. 141 
—Provident Sav. Bank & Trust 
Co. v. Devito, 125 So. 235, 98 Fla. 
1076—Ayers v. Hope, 64 So. 443, 67 
Fla. 59. 

Ill.—Ettelson v. Sonkopp, 210 Ill.App. 
348. 

Xretter to clerk 

A letter inclosing a check for the 
expense for preparing papers for an 
appeal, and referring in specific 
terms to “the appeal brought by me,” 
is not an appeal from a final decree 


where applicable only to an appeal 
from an order for a final decree. 
Mass.—Siciliano v. Barbuto, 164 N.E. 
467, 265 Mass. 390. 

Entry in chancery order hook 

To give the appellate court juris¬ 
diction of appellees in an equity suit, 
due recording of a legally sufficient 
entry of appeal in the chancery order 
book is necessary, unless appellees 
appear in the cause in the appellate 
court. 

Fla.—Brooks v. Miami Bank & Trust 
Co., 155 So. 157, 115 Fla. 141— 
Ayers v. Hope, 64 So. 443, 67 Fla. 
59. 

3 C.J. p 1246 note 43 [e]. 

Notation of appeal bond on docket 
The notation of an appeal bond on 
the appearance docket is not juris¬ 
dictional, and when an appeal bond is 
given within the statutory period, a 
failure to note the same upon the 
appearance docket at the same time 
it is given does not affect the ap¬ 
peal. 

Ohio.—State v. Deneen, 7 Ohio App. 
117. 

Appeals held properly filed. 

La.—Martens v. Penton, 130 So. 360, 
15 La.App. 61—Martens v. Penton, 
130 So. 360, 15 La.App. 60—Mar¬ 
tens v. Penton, 130 So. 354, 15 La. 
App. 35. 

Entry Insufficient 

Where the entry of an appeal was 
thus, and no more, “The plaintiff ap¬ 
peals; John Cunningham and Daniel 
Link tent, in one hundred dollars; 
coram William Sample,” it was in¬ 
sufficient, and the appeal invalid. 

Pa.—Donaldson v. Cunningham, 13 
Serg. & R. 243. 


Entry of appeal held insufficient 
Fla.—Picot v. Picot, 173 So. 433, 127 
Fla. 591. 

8- N.H.—Appeal of Spaulding, 33 N. 
H. 479. 

3 C.J. p 1246 note 43. 

9. Ga.—Holston Box & Lumber Co. 
v. Holcomb, 118 S.E. 577, 30 Ga. 
App. 651. 

Amendment to show authorisation 
Amendment of an entry of appeal 
by a corporation to the superior 
court, to show that the person sign¬ 
ing the corporation’s name was its 
general manager, would not show 
that he was the person authorized to 
enter an appeal, and was properly 
disallowed. 

Ga.—Holston Box & Lumber Co. v. 
Holcomb, supra. 

10. Fla.—Picot v. Picot, 173 So. 433, 
127 Fla. 591—Brooks v. Miami 
Bank & Trust Co., 165 So. 157, 115 
Fla. 141. 

Reexecutlon 

Where entry of an appeal to the 
superior court by a corporation was 
signed by one whose right to do so 
did not appear, a subsequent signing 
by an attorney of record would not 
be an amendment, but a re&xecution, 
and was not permissible. 

Ga.—Holston Box & Lumber Co. v. 
Holcomb, 118 S.E. 577, 30 Ga.App. 
651. 

10.5 Fla.—South Atlantic S. S. Co. 
of Delaware v. Tutson, 190 So. 675, 
139 Fla. 405—Picot v. Picot, 178 So, 
433, 127 Fla. 591. 

No one- misled 

Appeal to chancery case must be 
dismissed on appellee's motion, call¬ 
ing attention to defective entry of 
appeal, specifying return day prior 
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court jurisdiction of the cause, and the parties all 
appear or consent to the amendment. 10 * 10 

§ 599. Payment of Fees 

The clerk may refuse to docket the appeal if the fee 
therefor is not prepaid. 

Payment of the docket or other fees, or security 
therefor, is usually made a condition precedent to 
the procurement of an entry, and where the fees 
are not prepaid or secured, the clerk is justified in 
refusing to docket the appeal; 11 but it seems that 
where insufficient fees have been tendered and re¬ 
tained the clerk cannot prevent the appellate court 
from acquiring jurisdiction by a failure to docket 
the appeal without a demand for additional fees 
upon his part or notice to the appellant of his re¬ 
fusal. 12 

The payment of costs and fees in the appellate 
court generally as a requisite a transfer of the cause 
is treated in § 498 supra. 

§ 600. Waiver and Estoppel 

a. Waiver 

b. Estoppel 

a. Waiver 

Generally appellee may waive a failure to enter or 
docket the appeal in time. 

It is frequently held that appellee may waive the 
required diligence in entering or docketing the ap- 

H. APPEARANCE IN 

§ 601. In General 

a. Appearance for hearing 

b. What constitutes general or special 

appearance 


APPEAL & ERROR §§ 598-601 

peal. 13 Waiver of an insufficient entry, or of delay 
in entering or docketing may be implied from such 
subsequent action on the part of appellee as is in¬ 
consistent with an intention to take advantage of 
the insufficiency or delay. 14 According to the prac¬ 
tice in some jurisdictions, where the court rules 
require that appeals shall be placed on the calen¬ 
dar, the parties cannot waive a failure so to place 
the appeal and argue it before the court, although 
the court may permit the case to be submitted upon 
the points without oral argument. 15 Where an ap¬ 
peal must be docketed at the term to which it is 
returnable, and if it is not its force and effect are 
destroyed for any purpose whatever, an agreement 
between the parties that the cause should be con¬ 
tinued will not take the case out of the rule, where 
the appeal was not docketed at the term to which 
it was returnable. 16 

The appearance of appellee as a waiver of an in¬ 
sufficient or untimely entry will be discussed in § 
604. 

b. Estoppel 

Appellee, by words or acts, may be estopped to claim 
an insufficient entry. 

An estoppel to claim an insufficient entry may be 
established by such words or acts on the part of ap¬ 
pellee as will reasonably warrant appellant, through 
reliance thereon, in refraining from entering his 
appeal. 17 

APPELLATE COURT 

a. Appearance for Hearing 

The appeal will be dismissed or the Judgment affirmed 
where appellant fails to appear in the appellate court; 
but the failure of the appellee to appear does not affect 
the appellant’s right to appeal and to have it prosecuted 
according to law. 


to date of entry through typographi¬ 
cal error, after expiration of time 
for taking appeal, even though no 
one was misled, transcript of record 
was duly prepared and filed before 
intended return date and copy there¬ 
of was timely served on opposing 
counsel, since entry is no longer 
amendable. 

Fla.—Picot v. Picot, supra. 

10.10 Fla.—South Atlantic S. S. Co. 
of Delaware v. Tutson, 190 So. 675, 
139 Fla. 405. 

11. Neb.—Barney v. Platte Valley 
Public Power & Irrigation Dist., 
13 N.W.2d 120, 144 Neb. 230. 

N.C.—Dunn v. Clerk’s Office, 96 S.E. 

738, 176 N.C. 50. 

8 C.J. p 1246 note 44. 

12. Neb.—Green v. Hoops, 141 N.W. 
156, 93 Neb. 571. 


13. Fla.—Garrison v. Parsons, 25 
So. 336, 41 Fla. 143. 

3 C.J. p 1246 note 48. 

14. U.S.—Waldron v. Waldron, Ill., 
15 S.Ct. 383, 156 U.S. 361, 39 L.Ed. 
453. 

Ala.—Webb v. Robbins, 77 Ala. 176. 
Minn.—Hintermeister v. Brady, 73 
N.W. 145, 70 Minn. 437. 

3 C.J. p 1246 note 49. 

No waiver 

Where an appeal is not docketed 
until after the time fixed by law, and 
appellant does not move for a certio¬ 
rari at the first term next after the 
trial, the appellee may move to dis¬ 
miss the appeal in the supreme court, 
and he does not waive his right to 
consider the case abandoned by fail¬ 
ing to docket the certificate or mov¬ 
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ing to dismiss the appeal in the trial 
court. 

N.C.—Joyner v. Hines, 12 S.E. 901, 
108 N.C. 413. 

15. N.T.—Gregory v. Cryder, 9 Abb. 
Pr.,N.S., 89. 

16. Tex.—Walea v. McLean, 14 Tex. 
18. 

17. Minn.—Hintermeister v. Brady, 
73 N.W. 145, 70 Minn. 437. 

Ohio.—King v. Penn, 1 N.E. 84, 43 
Ohio St. 57. 

Agreement to prepare bill of excep¬ 
tions 

An agreement entered into by 
plaintiff and defendant that each 
should prepare a bill of exceptions 
does not estop plaintiff from insist¬ 
ing on dismissal of defendant’s bill 
which was allowed but not timely en- 
| tered. 
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When a case is called, and neither appellant or 
plaintiff in error nor appellee or defendant in er¬ 
ror appears it is usual to dismiss the appeal or writ 
of error, 18 or to affirm the judgment, 19 at least in 
the absence of fundamental error appearing on 
the face of the record. 19 - 5 Similarly, where ap¬ 
pellant or plaintiff in error does not appear, the 
appeal or writ will generally be dismissed, 20 or, 
if there are no manifest errors, the judgment 
will be affirmed, 21 on motion of appellee or defend¬ 
ant in error, 22 and, in case of exceptions, the ex¬ 


ceptions will be overruled. 23 

It is generally of no importance to appellant 
whether an appearance for appellee is or is not 
entered on the record, for, if appellant is entitled 
to his appeal, and has prosecuted it according to 
law, the refusal or omission of appellee to ap¬ 
pear will not delay a hearing, and a judgment 
against him will be as conclusive as if an appear¬ 
ance had been entered on the docket, 2 * and the 
failure of appellee to make an appearance in the 
appellate court is greatly disfavored by the ap- 


Mass.—Gora v. Neapolitan Ice Cream 
Co., 156 N.E. 717, 259 Mass. 463. 

18. Cal.—People v. Collie, 25 P.2d 
536, 134 C.A. 396. 

Tex.—Bittle v. Service Mut. Ins. Co. 

of Texas, Civ.App., 103 S.W.2d 221. 
3 C.J. p 1247 note 53. 

19. La.—Lorino v. Charles Rowe 
Co., App., 48 So.2d 103—White v. 
Bearden, 131 So. 506, 15 LaApp. 
262. 

Tex.—Bittle v. Service Mut. Ins. Co. 

of Texas, Civ.App., 103 S.W.2d 221. 
3>e novo investigation 

Where the statute provides that 
the appeal is a de novo investigation, 
it cannot be dismissed because of the 
absence of either party to the cause. 
Ga.—Dubberly v. Varnedoe, 97 S.E. 
261, 22 Ga.App. 738. 

19.5 Tex.—Bittle v. Service Mut. 
Ins. Co. of Texas, Civ.App., 103 S. 
W.2d 221. 

20. Cal.—People v. Perce, 94 P.2d 
821, 35 C.A.2d 116—People v. One 
1937 Buick 8 Touring Sedan, 83 P. 
2d 302, 28 C.A.2d 676—Isett v. 
Frees, 77 P.2d 873, 25 C.A.2d 466- 
Investment Building & Loan Ass'n 
v. Seely, 74 P.2d 82, 23 C.A.2d 737 
—Culver v. Barrett, 74 P.2d 82, 23 
C.A.2d 738—Beardsley v. Johnson, 
222 P. 165, 64 C.A. 507. 

Ga.—Hayden v. Varnadore, 78 S.E. 2d 
1, 210 Ga. 124—Church v. Purcell, 
196 S.E. 806, 186 Ga. 95—Vann v. 
Wardlaw, 179 S.E. 726, 180 Ga. 573. 
jLa.—Mendes v. Kostmayer, 77 So. 2d 
21, 22 6 La. 730—Falcon v. Falcon, 
71 So.2d 334, 224 La. 938—Peace v. 
Love, 66 So.2d 803, 223 La. 772- 
White v. Sharp, 57 So.2d 898, 220 
La. 928—Core Bros. v. F. J. J. 
Sloat Dredging Co., 55 So.2d 904, 
220 La 169—Bailey v. Bowans, 53 
So.2d 237, 219 La. 471—Frey v. In¬ 
gram, 52 So.2d 531, 219 La 159— 
Antoon v. Mayor and City Com’rs 
and Building Inspector of City of 
Natchitoches, 50 So.2d 822, 218 La. 
732—Hayes v. Petry, 50 So.2d 821, 
218 La 730—Birdwell v. Birdwell, 
47 So.2d 41, 217 La. 671—Grand 
Lodge of Louisiana Knights of 
Pythias v. Natchitoches Lodge, 40 
So.2d 472, 215 La. 300. 


Wadsworth v. Demarco, App., 86 | 
So.2d 212—Mitchell v. Martin, 
App., 8*6 So.2d 211—Johnson v. 
Montgomery, App., 84 So.2d 213— 
Normand v. Avoyelles Parish 
School Board, App., 11 So.2d 713— 
Kelly v. Elliott, App., 3 So.2d 295 
—Pruitt v. Robertson, App., 197 So. 
164—Thompson v. Mack, App., 195 
So. 50—Ford v. Cohen, App., 187 j 
So. 830—Bridges v. Gantt, App., 
187 So. 829—Rawls v. Lindsey, 
App., 165 So. 723. 

Mo.—State v. Carroll, 231 S.W. 565, 
288 Mo. 156. 

Okl —B. E. La Dow & Co. v. Wilson, 
200 P. 156, 82 Okl. 238. 

Wash.—Carter v. Miller, 283 P. 470, 
155 Wash. 14. 

3 C.J. p 1247 note 54—4 C.J. p 571 
note 1. 

21. La.—Bryceland Lumber Co. v. 
Kerlin, 74 So. 177, 140 La. 867— 
Quilter v. Kearns, 66 So. 229, 135 
La. 807. 

Kelly v. Elliott, App., 3 So.2d 
295—Thomas v. M. W. Eureka 
Grand Lodge, App., 158 So. 252— 
Nelson v. Kinnebrew, App., 140 So. 
139—Segal & Vest v. Litovich, 130 
So. 817, 14 La.App. 687—Stephen¬ 
son & Hand v. Shreveport Nata- 
torium & Amusement Co., 127 So. 
427, 13 La.App. 150—Florsheim v. 
Porter-Wynn Undertaking Co., 123 
So. 515, 11 La.App. 435—Succession 
of Suner, 5 La App. 121—Lamana & 
Co. v. Community Burial Service 
Corporation, 4 La.App. 563—She- 
hee-Jones Furniture Co. v. Powell, 
4 La.App. 27. 

Presumption of abandonment of ap¬ 
peal 

Appellants not appearing are pre¬ 
sumed to have abandoned the appeal. 

Ill.—Fleisher v. Flick, 80 N.E.2d 81, 
334 Ill.App. 461. 

La,—Grand Lodge of Louisiana 
Knights of Pythias v. Natchitoch¬ 
es Lodge, 40 So.2d 472, 215 La. 
300. 

Normand v. Avoyelles Parish 
School Board, App., 11 So.2d 713— 
Sutton-Zwoile Oil Co. v. Barr Pe¬ 
troleum Corp., App., 197 So. 432— 
Pruitt v. Robertson, App., 197 So. 
164—Thompson v. Mack, App., 195 
So. 50—Cook v. Crow, App., 194 
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So. 455—Ford v. Cohen, App., 187 
So. 830—Bridges v. Gantt, App., 
187 So. 829—Finley v. Police Jury 
of Catahoula Parish, App., 180 So. 
886—Burchik v. Yazoo & M. V. R. 
Co., App., 177 So. 484—Calhoun v. 
Hodges, App., 174 So. 209—Succes¬ 
sion of James, 1 La.App. 354. 
Presumption favoring correctness of 
judgment 

That defendant makes no appear¬ 
ance before the appellate court cre¬ 
ates a strong presumption favoring 
the correctness of the judgment for 
plaintiff. 

La.—Grandmougin v- Green, 135 So. 
259, 17 La.App. 49. 

22. Cal.—Collins v. John Roberts 
Co., 183 P. 829, 42 C.A. 627. 

N.Y.—Zolezzi v. MacCanlis, 206 N. 
Y.S. 330, 210 App.Div. 368. motion 
granted Zoletti v. Kroll & Horo¬ 
witz Furniture Co., 148 N.E. 737, 
240 N.Y. 635. 

3 C.J. p 1247 note 55. 

Dismissal sua sponte 

Where no appearance was made by 
defendants’ counsel when case was 
called for argument before court of 
appeals, court could under rules sua 
sponte affirm judgment because of 
failure of defendant’s counsel to ap¬ 
pear or file brief although record was 
examined and merits of case passed 
on. 

La.—Lorino v. Charles Rowe Co., 
App., 48 So.2d 103. 

23. N.H.—Head, etc., Co. v. New 
England Breeders’ Club, 70 A. 248, 
74 N.H. 605. 

24. U.S.—U. S. v. Yates, La., 6 How. 
605, 12 L.Ed. 575. 

Ariz.—Sunseri v. Katz, 87 P.2d 797, 
53 Ariz. 234. 

N.J.—Peschek v. Teissere, 104 A.2d 
58, 30 N.J.Super. 248. 

Notice of appearaoaoe 
Failure of appellee to file notice of 
appearance as required by rule of 
court does not deprive the appellate 
court of jurisdiction over the subject 
matter or require that the judgment 
be reversed. 

Ill.—Markley v. McCulloch, 280 Ill. 
App. 24—Elck v. Eick, 277 Ill.App. 
329. 
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pellate court. 24 *® Where appellee or defendant in 
error fails to appear, hearing will generally be ex 
parte, 25 and, if the contentions in the assignments 
of error seem to be well founded, the judgment will 
be reversed. 26 

An appellate court can refer to the docket of 
an intermediate appellate court to determine wheth¬ 
er, on appeal from the order of a lower court, the 
appellee had timely entered his appearance. 26 * 5 

b. What Constitutes General or Special Appear¬ 
ance 

An appearance for a purpose other than objecting to 
the Jurisdiction of the appellate court ordinarily consti¬ 
tutes a general appearance. 

A general appearance in the appellate court is an 
appearance either generally or for any purpose 
which implies a submission to the jurisdiction of 


the court, while a special appearance is for the sole 
purpose of objecting to the jurisdiction, or other 
special purpose not implying a submission to the 
jurisdiction, the test as to whether an appearance is 
general or special usually being the relief asked. 27 
A general appearance is effected either by causing 
an entry thereof, without specifying that the ap¬ 
pearance is special for a particular purpose, or by 
taking such action as precludes the claim of a spe¬ 
cial appearance. 28 

Thus, for example, a general appearance is ef¬ 
fected by acquiescing in the proceedings in the ap¬ 
pellate court, 29 by a joinder in appeal or in error, 30 
or joinder of issue on the merits; 31 by a motion 
to affirm on certificate; 31 * 5 by filing an answer 
in the appellate court; 32 by obtaining, asking, con¬ 
senting to or arguing a motion for a continuance 
or extension of time; 33 by noticing the appeal for 


24.5 La.—Levy v. Clemons, App., 3 
So.2d 440—Reeves-Morgan Funeral 
Home v. Morgan, App., 175 So. 154 
—Burden v. Peoples’ Homestead 
& Savings Association, App., 167 
So. 487. 

Effect or failure of appellee to file a 
brief see infra § 1314 b. 

25. Neb.—Darr v. Berquist, 89 N.W. 
256, 63 Neb. 713. 

Vt.—Winn v. Sprague, 35 Vt. 243. 

3 C.J. p 1247 note 58. 

28. La.—City of New Orleans v. 

Glaser, 3 La.App. 454. 

Okl.—St. Louis & S. F. Ry. Co. v. 

Cobb, 140 P. 1180, 42 Okl. 116. 
Wis.—In re Folsom, 70 N.W.2d 30, 
270 Wis. 100. 

Notice to appellee 

Where no appearance was made on 
behalf of appellee on appellant’s ap¬ 
peal, of which appellee’s attorney 
had notice, judgment was reversed 
and entry of judgment for appellant 
was directed. 

N.Y.—Buffalo Industrial Bank v. De 
Marzio, 6 N.Y.S.2d 568. 

Temporary injunction 

On appeal from decree granting a 
•temporary injunction, decree would 
be reversed pro forma where appel¬ 
lees failed to appear. 

Ill.—City of Eldorado v. Eldorado 
Water Co., 7 N.E.2d 81, 289 Ill.App. 
627. 

28.5 Vt.—In re Carleton, 187 A. 423, 
108 Vt. 312. 

Notice 

Where if appellee’s appearance in 
county court on appeal from probate 
court was entered in open court, no¬ 
tice to appellant was not necessary, 
presumption existed, in absence of 
notice to appellant, that appearance 
had been entered in open court, since 


clerk was presumed to have perform¬ 
ed duties. 

Vt.—In re Carleton, supra. 

27. Wash.—Deming Inv. Co. v. Ely, 
57 P. 353, 21 Wash. 102. 

3 C.J. p 1247 notes 59, 60. 

28. Ala.—Shaddix v. Wilson, 73 So. 
2d 751, 261 Ala. 191. 

Fla.—Fuller v. Burruss, 137 So. 241, 
102 Fla. 1145. 

Ill.—Perry v. Perry, 99 N.E.2d 715, 
343 Ill.App. 644. 

N.M.—In re Heiman’s Will, 290 P. 
742, 35 N.M. 97. 

Tex.—Victory v. Hamilton, 91 S.W. 

2d 697, 127 Tex. 203. 

Wash.—In re Myhren’s Estate, 163 
P. 388, 95 Wash. 101. 

3 C.J. p 1247 note 61, p 1248 note 62. 

Tardy motion, to dismiss 

A motion to dismiss a writ of er¬ 
ror for noncompliance with court 
rules has been held to be a general 
appearance where the motion is tar¬ 
dily made, thus waiving the defect 
of service of notice. 

Mo.—Clear v. Moore, App., 14 S.W.2d 
669. 

Waiver of formalities for the pur¬ 
pose of trial is not appearance con¬ 
ferring jurisdiction on the circuit 
court to try a stock law election con¬ 
test when that court does not have 
jurisdiction over the cause on appeal 
from the county court. 

Ark.—Allred v. Griffith, 1 S.W.2d 65, 
175 Ark. 926. 

29. Ky.—Louisville v. Clark, 49 S. 
W. 18, 105 Ky. 392, 20 Ky.L. 1265. 

3 C.J. p 1248 note 63. 

Appeal to supreme court from de¬ 
cree of district court was general 
appearance by which jurisdiction of 
person of appellants was acquired. 
Colo.—Gibson v. Neikirk, 56 P.2d 
I 487, 98 Colo. 389. 
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30. Fla.—Deno v. Smith, 132 So. 462, 
101 Fla. 902. 

3 C.J. p 1248 note 64. 

31. S.C.—Jeffers v. Jeffers, 71 S.E. 
810, 89 S.C. 244. 

3 C.J. p 1248 note 65. 

31.5 Tex.—Guyer v. Prince, Civ. 
App., 106 S.W.2d 1091, error dis¬ 
missed. 

32. La.—Planchet’s Succ., 29 La. 
Ann. 520. 

N.Y.—Rogers v. Cruger, 3 Johns. 
564. 

Valentine v. Valentine, 2 Barb. 
Ch. 430. 

33. Cal.—Drummond v. West, 300 P. 
823, 212 C. 766. 

Allen v. Laughlin Fruit Refiners, 
206 P. 475, 57 C.A. 46. 

Ind.—National Life & Accident Ins. 
Co. v. Hale, 168 N.E. 471, 91 Ind. 
App. 193—Truscon Steel Co. v. 
Metropolitan Casualty Ins. Co. of 
New York, App., 168 N.E. 51. 

N.M.—Noble v. McKinley Land & 
Lumber Co., 232 P. 525, 30 N.M. 
294. 

Tex.—Indemnity Co. of America v. 

Mahaffey, Civ.App., 231 S.W. 861. 

3 C.J. p 1248 note 67. 

Stipulation between attorneys dur¬ 
ing the time in which an appeal could 
properly have been taken, extending 
the time for filing briefs, is not such 
an appearance as would confer juris¬ 
diction upon the appellate court. 
Idaho.—Athey v. Oregon Short Line 
R. Co., 165 P. 1116, 30 Idaho 318. 
Motion to dismiss before petition, for 
extension of time 

Appellees did not waive the ques¬ 
tion of jurisdiction where their mo¬ 
tion to dismiss was filed before their 
petition for an extension of time for 
filing briefs. 

Ind.—Gladieux v. Johns, 113 N.E. 
I 320, 62 Ind.App. 338. 
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argument or trial in the appellate court; 34 by going 
to trial; 35 by arguing or submitting the case; 36 
by filing of motion to dismiss and in conjunction 
therewith motions asking for relief with respect 
to a purported statement of facts; 36 - 5 by asking 
for and obtaining an assignment of the case for 
hearing on the merits; 37 by joining in requesting 
submission of the cause; 38 by submitting or filing 
a brief on the merits; 39 by waiving the filing of 
briefs; 40 by accepting an allowance of time with¬ 
in which to file a brief; 41 by accepting copies of 
the record and of appellant's brief; 42 by obtain¬ 
ing a rule for justification of sureties; 43 by waiv¬ 
ing service of motion to perfect the transcript; 44 
by filing a cross petition 45 or assigning cross er¬ 
rors; 46 by acknowledging service of a case-made 
and appearance at settlement thereof; 47 by stip¬ 
ulating for an amended abstract; 48 by applying 
to withdraw a transcript for the purpose of test¬ 
ing it; 49 by stipulating, on consolidation of ac¬ 
tions, as to the contents of the transcripts and the 
effect on one appeal of an affirmance or reversal 
of the other; 50 by consenting to a reference; 51 
by moving to strike the bill of exceptions; 52 by 


joining in a suggestion for diminution of the rec¬ 
ord; 53 or in most jurisdictions by moving to af¬ 
firm or dismiss for reasons other than a want of 
jurisdiction of the person, even though at the same 
time a motion to dismiss on other grounds is 
made, the general rule being that a special appear¬ 
ance can be only for objection to jurisdiction of 
the person and that the appearance to dismiss 
on another ground is a general one. 54 

Appearance for a purpose implying submission 
to the jurisdiction is none the less a general ap¬ 
pearance because it includes a protest against the 
exercise of jurisdiction. 55 However, it has been 
held that a party, after the overruling of a spe¬ 
cial appearance, may, on appeal from this ruling, 
assign nonjurisdictional errors without waiving the 
want of jurisdiction of the trial court over his 
person. 56 

On the other hand, a special appearance in the 
appellate court and an appeal for the sole purpose 
of contesting the validity of a final declaratory de¬ 
cree and judgment entered against the party so ap- 


34. Colo.—Robertson v. O’Reilly, 24 
P. 560, 14 Colo. 441. 

Mich.—Durfee v. McClurg, 5 Mich. 
532. 

N.Y.—Coppernoll v. Ketcham, 56 
Barb. Ill—Pearson v. Love joy, 53 
Barb. 407, 35 How.Pr. 193. 

Silsbee v. Gillespie, 9 Abb.Pr.,N. 
S., 139. 

S.D.—Holden v. Haserodt, 49 N.W. 
97, 2 S.D. 220. 

35. N.Y.—Ex parte Mallard, 6 Cow. 
593. 

S.D.—Mather v. Darst, 78 N.W. 954, 
11 S.D. 480. 

Wash.—Sligh v. Shelton Southwest¬ 
ern R. Co., 54 P. 763, 20 Wash. 16. 
Wis.—Manufacturers’, etc., Inspec¬ 
tion Bureau v. Everwear Hosiery 
Co., 138 N.W. 624, 152 Wis. 73, 42 
L.R.A..N.S., 847, Ann.Cas.l914C 

449. 

36. Ind.—Alsmeier v. Adams, 109 N. 
E. 58, 62 Ind.App. 219. 

3 C.J. p 1249 note 70. 

36.5 Tex.—-Lott v. Scott, Civ.App., 
134 S.W.2d 795. 

37. La.—Lafayette v. Farr, 110 So. 
624, 162 La. 385. 

38. W.Va.—Dent v. Pickens, 58 S.E. 
1029, 61 W.Va. 488. 

38. Fla.—Davidson v. Ford, 149 So. 
334, 111 Fla. 270—Fuller v, Bur- 
russ, 137 So. 241, 102 Fla. 1145. 
S.C.—Jeffers v. Jeffers, 71 S.E. 810, 
89 S.C. 244. 

3 C.J. p 1249 note 72. 

40b Tex.—Stephenson v. Chappell, 


| 33 S.W. 880, 36 S.W. 482, 12 Tex. 

Civ.App. 296. 

41. Ky.—Mudd v. German Ins. Co., 
56 S.W. 977, 22 Ky.L. 308. 

42. Mich.—Lum v. Fairbanks, 118 N. 
W. 578, 155 Mich. 23. 

43. Ill.—Schnell v. North Side Plan¬ 
ing Mill Co., 89 Ill. 581. 

44. Wash.Terr.—Yesler v. Oglesbee, 
1 Wash.Terr. 604. 

45. Kan.—Robinson Female Semina¬ 
ry v. Campbell, 55 P. 276, 60 Kan. 
60. 

Neb.—Biart v. Myers, 82 N.W. 7, 69 
Neb. 711. 

46. Fla.—Southern States Land, 
etc., Co. v. Lowe, 55 So. 73, 61 Fla. 
775. 

3 C.J. p 1249 note 79. 

47. Kan.—Taylor v. Riggs, App., 52 
P. 910. 

3 C.J. p 1249 note 80. 

48. Ill.—Price v. Pittsburgh, etc., 
R. Co., 40 Ill. 44. 

49. Fla.—Williams v. La Penotiere, 
7 So. 869, 26 Fla 333. 

50. Cal.—Valley Lumber Co. v. 
Struck, 80 P. 405, 146 C. 266. 

51. Ohio.—Mason v. Alexander, 7 N. 
E. 435, 44 Ohio St. 318. 

52. Mo.—McNealy v. Bartlett, App., 
95 S.W. 273. 

53. Fla.—Henry Vogt Mach. Co, v. 
Milton Land & Investment Co,, 76 
So. 695, 74 Fla 116. 

54. Fla,—State v. Atkinson, 124 So. 
458, 98 Fla 996. 

3 C.J. p 1249 note 86. 
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55. Fla.—Wildwood Crate & Ice Co. 
v. Citizens’ Bank of Inverness, 123 
So. 699, 98 Fla. 186—Swinney v. 
Florida Land & Mortgage Co., 114 
So. 507, 94 Fla. 653—Long v. Spha- 
ler, 105 So. 101, 89 Fla. 499—Gar¬ 
ner v. Garner, 90 So. 819, 83 Fla. 
143—Lonergan v. Peebles, 76 So. 
694, 74 Fla. 123. 

Kan.—Helm v. Hines, 198 P. 190, 109 
Kan. 48. 

Mich.—Miller v. Sutro Bros. & Co., 
255 N.W. 282, 267 Mich. 835. 

3 C.J. p 1249 note 87. 

Piling motion, after appeal Is inop¬ 
erative 

Appellee’s motion to dismiss ap¬ 
peal, containing general grounds, not 
died until after appeal becomes in¬ 
operative because of appellant’s fail¬ 
ure to file a transcript of the record 
on or before the return day, no ex¬ 
tension of time having been grant¬ 
ed, is ineffectual as a waiver or gen¬ 
eral appearance. 

Fla.—Long v. Sphaler, 105 So. 101, 89 
Fla. 499. 

Awaiting ruling on motion to dis¬ 
miss 

Appellee, filing or desiring to file a 
motion to dismiss for want of juris¬ 
diction of person, should enter special 
appearance and await a ruling on mo¬ 
tion before asking affirmative relief. 
Ind,—Truscon Steel Co. v. Metropoli¬ 
tan Casualty Ins. Co. of New York, 
App., 168 N.B. 51. 

56. Okl.—Lausten v. Lausten, 154 P. 
1182, 55 Okl. 518. 
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pearing and appealing does not constitute a gen¬ 
eral appearance by that party. 56 * 5 Likewise, filing 
of a motion to dismiss an appeal because there has 
been no timely substitution for a deceased party 
does not constitute a general appearance. 56 * 10 

* Particular acts in the nature of a general ap¬ 
pearance which operate as a waiver of a notice of 
appeal are enumerated infra § 604. 

§ 602. Appearance by Attorney 

An authorized general appearance in the appellate 
court by a duly licensed attorney constitutes an appear¬ 
ance of the client. 

A general appearance in the appellate court by 
an attorney, in good faith for his client, is in fact 
and in law an appearance of the client, 57 provided 
the attorney has been admitted to practice in the 
appellate court. 58 The attorney must have author¬ 
ity to appear and the appearance must be author¬ 
ized by him or ratified; 59 and, where appearance 
by an attorney is relied on as a waiver, his want 
of authority to appear will prevent the appearance 
from operating as a waiver. 60 The rule concern- 
ing appearances is a rule of convenience, and should 
be observed as such, and it does not preclude rec¬ 
ognition by the court of the authority of an at¬ 
torney who has not formally entered in accordance 
with its terms. 60 * 5 

A party plaintiff, or the prosecutor of an appeal, 
as well as the defendant may attack an unauthor¬ 
ized appearance entered for him. 60 * 10 The mere 
entry of an attorney’s name for defendant on the 
issue docket is not an appearance in the appel- 


APPEAL & ERROR §§ 601-604 

late court, so as to constitute a waiver of objec¬ 
tions. 61 The appearance in his professional ca¬ 
pacity by an attorney who was a party in the trial 
court does not constitute an individual appearance 
by the attorney. 62 An alleged defect in an ap¬ 
peal because the attorney who signed the appeal 
has not entered an appearance does not go to the 
jurisdiction of the appellate court, but even if it 
can be so considered it can be waived by the ap¬ 
pellee. 62 * 5 

§ 603. Withdrawal of Appearance 

The appellate court may permit the withdrawal of an 
appearance. 

The serious objections which often exist to per¬ 
mitting a party defendant to withdraw his appear¬ 
ance in a court exercising original jurisdiction do 
not generally apply in an appellate court, 63 and 
such withdrawal may be allowed in a proper case. 64 
However, it has been held that leave to withdraw 
appearance will not authorize a motion to dismiss 
for want of a citation or for mere irregularity in 
its service, provided the appeal is in other respects 
regularly brought up and authorized by law, 65 and 
that an appearance by appellee operating as a waiver 
cannot be withdrawn without appellant’s consent. 66 

§ 604. Effect of Appearance as Waiver of 
Objections 

a. In general 

b. Waiver of bond or undertaking 

c. Waiver of process or notice 

d. Waiver of entry or docketing 


56.5 Fla.—Ake v. Chancey, 13 So.2d 
6, 152 Fla. 677. 

Personal service 

Defendant in suit for declaratory 
judgment who wished to challenge 
jurisdiction of circuit court on ground 
that such defendant was not served 
personally, and that attempted con¬ 
structive service on him would not 
meet requirements of Constructive 
Service Statute, could do so by spe¬ 
cial appearance and appeal in su¬ 
preme court, before bringing question 
to attention of trial judge. 

Fla.—Ake v. Chancey, supra. 

56.10 Mo.—Wormington v. City of 
Monett, App., 198 S.W.2d 536, ap¬ 
peal dismissed 204 S.W.2d 264, 356 
Mo. 875. 

57. Ind.—Neff v. City of Indianapo¬ 
lis, 198 N.E. 328, 209 Ind, 203. 

3 C.J. p 1251 note 17. 

58. Ga.—Brice v. Chapman, 22 S.E. 
525, 95 Ga. 799. 

4AC.J.S.—25 


59. Ky.—Gentry v. Gentry. 290 S.W. 
665, 217 Ky. 806. 

3 C.J. p 1252 note 19. 

Unauthorized guardian ad litem 

cannot enter a general appearance. 
Ky.—Gentry v. Gentry, supra. 

60. Ky.—Gentry v. Gentry, supra. 

3 C.J. p 1252 note 20. 

Attorney for nonresident Infant de¬ 
fendant 

Where the record was filed by a 
prevailing party who was not an ap¬ 
pellee, as required by statute, the 
fact that an attorney had appeared 
for a nonresident infant defendant 
by filing a demurrer did not cure the 
defect in the appeal, where neither 
the attorney nor the infant defendant 
asked for or procured the appeal. 

Ky.—Gentry v. Gentry, supra. 

60.5 Conn.—Rommell v. Walsh, 15 
A.2d 6, 127 Conn. 16. 

60.10 N.J.—Thatcher v. Hackett, 1 
A.2d 438, 16 N.J.Misc. 459. 
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61. Ala.—Koin v. Mcllvaine, 1 Port. 
285. 

Ind.—Cassady v. Reid, 4 Blackf. 178. 
Kan.—Halford v. Coe, 4 Kan. 561. 

Mo.—Fisher v. Anderson, 14 S.W. 629, 
101 Mo. 459. 

62. Ark.—Foreman v. Dickinson, 6 
S.W.2d 829, 177 Ark. 121. 

62.5 Conn.—Willard v. Town of West 
Hartford, 63 A.2d 847, 135 Conn. 
303. 

Plea in abatement as remedy for ob¬ 
jections based on defects in per¬ 
fecting appeal see infra § 1367. 

63. U.S.—U. S. v. Tates, La., 6 How. 
605, 12 L.Ed. 575. 

64. U.S.—-U. S. v. Yates, supra. 

N.Y.—Schaffer v. Jones, 20 N.Y.S. 

531, 1 Misc. 74. 

N.C.—-Suiter v. Brittle, 90 N.C. 19. 

3 C.J. p 1252 note 23. 

65. U.S.—U. S. v. Tates, La., 6 How. 
605, 12 L.Ed. 575. 

! 66. Ala.—Robinson v. Murphy, 69 
| Ala. 543. 
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§ 604 APPEAL & ERROR 


a. In General 

Generally, a special appearance for the sole purpose 
of moving to dismiss for want of Jurisdiction is not a 
waiver of objections; but where the appellate court has 
jurisdiction of the subject matter of the appeal, a gen¬ 
eral appearance by appellee will give jurisdiction of his 
person which It would not have but for such appearance, 
and will also operate as a waiver of all nonjurisdictional 
omissions and defects in taking the appeal. 

As a general rule a special appearance for the 
sole purpose of moving to dismiss for want of juris¬ 
diction is not a waiver of objections, 67 and a gen¬ 
eral appearance by appellee or defendant in error 
cannot give the appellate court jurisdiction of the 
subject matter of the appeal. 68 There is no juris¬ 
diction of the subject matter within this rule where 
no appeal is taken or perfected, although it has 
been attempted, 69 except, in some cases, where 
the attempted appeal results in a trial de novo, 70 
and in any case jurisdiction of the subject matter 
implies that the court is empowered by law to enter¬ 


tain the appeal, when properly taken, and the par¬ 
ties are properly before such court. 71 On the other 
hand, where the appellate court has jurisdiction of 
the subject matter of the appeal or writ r a gen¬ 
eral appearance by appellee or defendant in error 
will give jurisdiction of his person which it would 
not have but for such appearance, and will also 
operate as a waiver of all nonjurisdictional omis¬ 
sions and defects in taking or perfecting the ap¬ 
peal or proceeding in error. 72 

In accordance with the foregoing rules it has 
been held, in jurisdictions where the particular 
omission or defect was regarded as going to the 
jurisdiction of the person so that it could be waived, 
that a general appearance waives an objection to 
an appeal or proceeding in error, otherwise regu¬ 
lar, that it was not instituted within the time limited 
by statute or rule of court, 73 or at all, 74 or by mo¬ 
tion where petition and citation should have been 1 
used; 75 that the appeal was not prayed; 76 that 


67- Fla.—Fuller v. Burruss, 137 So. 
241, 102 Fla. 1145. 

Ga.—Smith v. McKnight Bros., 113 S. 

E. 48, 28 Ga.App. 732. 

Ill.—Knox v. Maher, 261 Ill.App. 159. 
Mo.—Hall v. Thurman, App., 86 S.W. 
2d 1069. 

Or.— Corpus Juris cited in Northwest¬ 
ern Nat. Ins. Co. of Milwaukee. 
Wis. v. Averill, Or., 42 P.2d 747, 
751, 149 Or. 672. 

Tex.—Rhoades v. El Paso & S. W. By. 

Co., Civ.App., 230 S.W. 481. 

3 C.J. p 1249 note 88. 

On appeal from county court 
Appellee’s motion to dismiss an 
appeal to the circuit court from a 
county court in probate matters be¬ 
cause of the absence of proper cita¬ 
tion, confined solely to a jurisdiction¬ 
al question, was not a “general ap¬ 
pearance.” 

Fla.—Fuller v. Burruss, 137 So. 241, 
102 Fla. 1145. 

68. Conn.—De Lucia v. Home Own¬ 
ers’ Loan Corp., 35 A.2d 868, 130 
Conn. 467. 

Mich.—Lyson v. Genesee Circuit 
Judge, 225 N.W. 494, 246 Mich. 668. 
Wyo.—McGinnis v. Beatty, 186 P. 
120, 26 Wyo. 409, motion denied 196 
P. 311, 27 Wyo. 287. 

3 C.J. p 371 note 44, p 1250 note 89. 
Appeal in violation of statute 
Where an appeal or writ of error 
is taken, in violation of statute, an 
express or implied appearance is of 
no avail. 

Fla.—McJunkins v. Stevens, 102 So. 
756, 88 Fla. 559. 

Insufficient entry 

If a filed entry of appeal is insuffi¬ 
cient to give the appellate court ju¬ 
risdiction of the cause, appellees’ vol¬ 
untary appearance will ngt give ju¬ 
risdiction. 


Fla.—Provident Sav. Bank & Trust 
Co. v. Devito, 125 So. 235, 98 Fla. 
1076. 

69. Okl.—Ripley v. Art Wall Paper 
Mill, 112 P. 1119, 27 Okl. 600. 

3 C.J. p 1250 note 90. 

70. Colo.—Mackey v. Briggs, 26 P. 
131, 16 Colo. 143. 

Las Animas County v. Stone, 53 
P. 616, 11 Colo.App. 476. 

Ill.—Jarrett v. Phillips, 90 Ill. 237. 
Jackson v. Sherman House Hotel 
Co., 120 Ill.App. 507. 

Mont.—Payne v. Davis, 2 Mont. 381. 
Tenn.—Chester v. Embree, Peck 370. 
3 C.J. p 1250 note 91. 

71. U.S.—U. S. v. Yates, La., 6 How. 
605, 12 L.Ed. 575. 

Dillingham v. Skein, Super.Ct. 
Ark., 7 F.Cas.No.3,912a, Hempst. 
181. 

Ind.—Indianapolis Union R. Co. v. 

Ott, App., 35 N.E. 517. 

Iowa.—Wilgus v. Gettings, 19 Iowa 
82. 

72. U.S.—Baer v. Security Trust Co., 
C.C.A.W.Va., 33 F.2d 861, certiora¬ 
ri denied Security Trust Co, v. 
Baer, 50 S.Ct. 37, 280 U.S. 588, 74 
L.Ed. 637. 

Colo.—Greeley & Loveland Irr. Co. v, 
Huppe, 155 P. 386, 60 Colo. 635. 

Butler v. Maler, 149 P. 1053, 27 
Colo.App. 365. 

Fla.—Brooks v. Miami Bank & Trust 
Co., 155 So. 157, 115 Fla. 141- 
Fuller v. Burruss, 137 So. 241, 102 
Fla. 1145—McGhee Interests v, 
Alexander Nat. Bank, 135 So. 545, 
102 Fla. 140—Deno v. Smith, 132 
So. 462, 101 Fla. 902—Wildwood 
Crate & Ice Co. v. Citizens’ Bank 
of Inverness, 123 So. 699, 98 Fla. 
186—Swinney v. Florida Land & 
Mortgage Co., 114 So. 507, 94 Fla. 
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653—Garner v. Garner, 90 So. 819', 
83 Fla. 143—Lonergan v. Peebles, 
76 So. 694, 74 Fla. 123. 

Ill.—Davison v. Heinrich, 172 N.E. 
770, 340 Ill. 349. 

Ind.—Wabash Valley Coach Co. v. 
Turner, 46 N.E.2d 212, 221 Ind. 52, 
certiorari denied 63 S.Ct. 1167, 319* 
U.S. 754, 87 L.Ed. 1707 and 63 S.Ct. 
1167, 319 U.S. 754, 87 L.Ed. 1707. 
Kan.—Helm v. Hines, 198 P. 190, 109‘ 
Kan. 48. 

Ky.—Ferguson v. Johnson, 2 Ky.Op. 
549. 

Mass.—Joyce v. Thompson, 119 N.E. 
777, 230 Mass. 254. 

Miss.—Ellis Jones Drug Co. v. Coker, 
127 So. 283, 156 Miss. 775. 

S.C.—Jeffers v. Jeffers, 71 S.E. 810, 
89 S.C. 244. 

Tex.—Victory v. Hamilton, 91 S.W.2d 
697, 127 Tex. 208. 

Cox v. Rio Grande Valley Tele¬ 
phone Co., Civ.App., 13 S.W.2d 918 
—First State Bank of Wortham v. 
Bland, Civ.App., 291 S.W, 650— 
Felton v. Seeligson, Civ.App., 253 S. 
W. 896, reversed on other grounds, 
Com.App., 265 S.W. 140—Rhoades 
v. El Paso & S. W. Ry. Co„ Civ. 
App., 230 S.W. 481. 

3 C.J. p 371 note 49, p 1250 note 93. 

73. Colo.—Western Lumber, etc., Co. 
v. Golden, 124 P. 584, 22 Colo.App. 
209. 

3 C.J. p 1251 note 95. 

74. Iowa.—Roundy v. Kent, 37 N.W, 
146, 75 Iowa 662. 

75. U.S.—Chicago, etc., R. Co. v. 
Blair, III., 100 U.S. 661, 25 L.Ed. 
587. 

La.—Planchet'e Succ., 29 La.Ann. 
520. 

76. Ind.—Indianapolis Union R. Co. 
v. Ott, App., 35 N,E. 517. 
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there was an irregularity in granting the appeal; 77 
that the statutory affidavit on appeal was not made 
or is not shown in the record, or is defective; 78 
that it was made returnable in vacation, 79 or gen¬ 
erally, instead of to the proper term; 89 that an 
improper return day was fixed; 81 that the peti¬ 
tion for appeal does not contain the reasons of ap¬ 
peal, 82 or does not name all the respondents; 83 
that the cause was discontinued in the trial court; 84 
that the transcript was not filed in time, 85 or at 
all; 86 that the cause was brought up by appeal 
instead of by error; 87 or that the court below did 
not have jurisdiction of the person of appellee. 88 

Waiver of a defect of parties generally, includ¬ 
ing waiver by appearance, is discussed supra § 424. 

In jurisdictions where the particular omission or 
defect is regarded as going to the jurisdiction of 
the subject matter, so that it cannot be waived, a 
general appearance does not waive an objection that 
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the appeal or proceeding in error was not instituted 
within the time limited by statute or rule of court, 89 
that the appeal was not made returnable to the 
proper term, 90 or that the appeal is made returnable 
in violation of the statute. 91 

b. Waiver of Bond or Undertaking 

A general appearance may waive the lack or insuffi¬ 
ciency of an appeal bond or undertaking, but a special 
appearance to object thereto will not do so. 

Where the lack or insufficiency of an appeal bond 
or undertaking may be waived, in the absence of 
a statutory mode of waiver, a general appearance by 
appellee in the appellate court may constitute a 
waiver of the lack of, or defects in, the appeal bond 
or undertaking. 92 

A special appearance for the purpose of object¬ 
ing to the jurisdiction of the appellate court does 
not constitute a waiver of defects in the bond or 
| undertaking. 93 


77 . Ind.—Indianapolis Union It. Co. 
v. Ott, supra. 

Ky.—Louisville v. Clark, 49 S.W. 18, 
105 Ky. 392, 20 Ky.L. 1265, ap¬ 
proved Louisville v. Cassady, 49 
S.W. 194, 105 Ky. 424, 20 Ky.L. 
1348—German Ins. Co. v. Ingram, 
12 Ky.L. 191. 

La.—Foute v. New Orleans, 20 La. 
Ann. 22. 

78 . Ark.—School Dist. No. 41 v. 
Pope County Board of Education, 
8 S.W.2d 501, 177 Ark. 982. 

3 C.J. p 1251 note 1. 

79 . U.S.—Farrar v. U. S., 3 Pet. 459, 
7 L.Ed. 741. 

80. Ala.—Robinson v. Murphy, 69 
Ala. 543. 

81. U.S.—Shute v. Keyser, Ariz., 13 
S.Ct. 960, 149 U.S. 649, 37 L.Ed. 884 
—Farrar v. U. S., 3 Pet. 459, 7 L. 
Ed. 741. 

La.—Gayoso de Lemos v. Garcia, 1 
Mart.N.S. 324. 

3 C.J, p 1251 note 4. 

82. N.Y.—Rogers v. Cruger, 3 Johns. 
564. 

83 . N.Y.—Valentine v. Valentine, 2 
Barb.Ch. 430. 

84 . Ill.—Phillips v. Hood, 85 Ill. 
450. 

85. La.—Cahow v. Hughes, App., 173 
So. 471. 

Neb.—Steven v. Nebraska, etc., Ins. 

Co., 45 N.W. 284, 29 Neb. 187. 

3 C.J. p 1251 note 11. 

86. Ind.—Cromwell v. Baty, 43 Ind. 
358. 

N.M.—Pankey v. Hot Springs Nat. 
Bank, 84 P.2d 649, 42 N.M. 674. 

87 . Colo.—Chaffee v. Widman, 108 
P. 995, 48 Colo. 34, 139 Am.S.R. 220 
—Taylor v. Colorado Iron Works, 
80 P f 129, 83 Colo. 179 t 


Ill.—Bolton v. McKinley, 19 Ill. 404. 

88. Wash.—Platt v. Magagnini, 187 
P. 716, 110 Wash. 39—State v. Na¬ 
tional Mercantile Co., 151 P. 244, 87 
Wash. 108. 

3 C.J. p 1251 note 14. 

Failure to reserve special appear¬ 
ance 

Where defendant who appeared spe¬ 
cially in an action to set aside an or¬ 
der of adoption, and who preserved 
such special appearance throughout 
the proceeding in the superior court, 
appealed from judgment vacating the 
order of adoption, and made a gen¬ 
eral appearance in the appellate court 
without alluding to or preserving the 
special appearance, the appellate 
court acquired jurisdiction to hear 
and determine the matter on trial 
de novo. 

Wash.—Platt v. Magagnini, 187 P. 
716, 110 Wash. 39. 

89. Cal.—Bell v. San Francisco Sav. 
Union, 94 P. 225, 153 C. 64. 

Kan.—Mitts v. Smith, 60 P. 822, 61 
Kan. 861. 

Ohio.—King v. Penn, 1 N.E. 84, 43 
Ohio St. 57. 

Tex.—Dias v. Munos, 17 Tex. 518. 

90. Conn.—In re Shelton St. R. Co., 
39 A. 446, 70 Conn. 329. 

La.—Murphy v. Bezout, 7 La. 14. 

91. Fla.—Provident Sav. Bank & 
Trust Co. v. Devito, 125 So. 235, 98 
Fla. 1076—De Bogory v. Hafleigh, 
88 So. 470, 81 Fla. 631—Stovall v. 
Stovall, 80 So. 744, 77 Fla. 116— 
Griffith v. Henderson, 42 So. 705, 52 
Fla. 507. 

92. U.S.—Norrie v. Lohman, C.C.A. 
N.Y., 16 F.2d 355. 

Ala.—Murphy v. Freeman, 127 So. 

199, 220 Ala. 634, 70 A.L.R. 381. 
Ariz.—Inspiration Consol. Copper Co. 
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v. Mendez, 166 P. 278, 1183, 19 Ariz. 
151. 

Ill.—Burke v. Kleiman, 277 Ill.App. 
519, transferred, see, 189 N.E. 372, 
355 Ill. 390—In re Peter Voislow- 
sky, 264 Ill.App. 398. 

La.—First Nat. Bank of Jennings v. 

Garlick, 68 So. 610, 137 La. 282. 
N.M.—Mundy v. Irwin, 141 P. 877, 19 
N.M. 170. 

Wis.—In re Stark’s Will, 134 N.W. 

389, 149 Wis. 631. 

3 C.J. p 1201 note 51. 

Cost bond 

General appearance by appellee in 
the supreme court waives irregular¬ 
ity in the transcript in failing to 
contain a cost bond on appeal. 

N.M.—King v. Doherty, 240 P. 810, 31 
N.M. 48. 

Filing declaration 

A recognizance in an appeal under 
the Pennsylvania arbitration laws 
may be waived by the filing of a 
declaration by appellee. 

Pa.—Cameron v. Montgomery, 13 
Serg. & R., Pa. f 128—Zeigler v. 
Fowler, 3 Serg. & R., Pa., 238. 
Jurisdictional defects pertaining to 
the bond or undertaking are not 
waived by failure of appellee to ob¬ 
ject. 

Ind.—Teepe v. Cloud, 120 N.E. 29, 68 
Ind.App. 165. 

Objecting at first opportunity 

The requirement that a cost bond 
shall be filed within a certain time 
is not waived by a general appear¬ 
ance, where appellee takes advantage 
of the irregularity at the first op¬ 
portunity, but only where he per¬ 
forms some act recognizing the regu¬ 
larity of the appeal. 

N.M.—Johnson v. New Mexico Fire 
Brick Co., 158 P. 796, 22 N.M. 124. 
93. Kan.—Bubb v. Cain, 16 P. 89, 37 
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In some jurisdictions objection to an appeal bond 
or undertaking is waived if appellee, after his mo¬ 
tion to dismiss has been denied, takes part in a 
trial or submission of the case on the merits or 
otherwise appears generally in the appellate court; 94 
but in other jurisdictions, where appellee makes a 
timely motion to dismiss for want of, or defects in, 
the bond or undertaking and it is overruled, he does 
not waive the objection by afterward going to trial, 
as required by the appellate court, or otherwise 
appearing therein for the purpose of protecting his 
rights. 95 

c. Waiver of Process or Notice 

A general appearance In the appellate court will not 
waive process or notice where such is essential to give 
the court Jurisdiction of the subject matter, but it may 


operate as a waiver thereof where the process or notice 
of appeal is required merely to confer Jurisdiction of the 
person, or the defects therein are such as may be waived. 

A general appearance by appellee or defendant in 
error in the appellate court will not cure a failure 
to issue or serve process or notice of appeal or fatal 
defects therein where the process or notice is, under 
the statute, an essential step in perfecting the ap¬ 
peal or proceeding in error and necessary, there¬ 
fore, to give jurisdiction of the subject matter and 
not merely of the parties; 96 but, where the process 
or notice of appeal is required merely to confer 
jurisdiction of the person, or the defects therein 
are such as may be waived, a general appearance 
without objection will operate as a waiver thereof 
or of the defects therein. 97 Accordingly, in juris- 


Kan. 692—Beckwith v. Kansas City, 
etc., R. Co., 28 Kan. 484. 

34. Ill.—Voislowsky v. Engel, 264 
Ill.App. 398. 

3 C.J. p 1202 note 58. 

95. Kan.—St. Louis, etc., R. Co. v. 
Morse, 31 P. 676, 50 Kan. 99. 

Okl.—Vowell v. Taylor, 58 P. 944, 8 
Okl. 625. 

96. Iowa.—Cheyney v. Board of 
Sup’rs of Mills County, 222 N.W. 
899. 

Kan.—In re Freshour's Estate, 280 
P.2d 642, 177 Kan. 492. 

3 C.J. p 1241 note 78. 

Affidavit of nonappealing defendant 
To confer appellate jurisdiction un¬ 
der the statute, a written notice 
must be served on the adverse par¬ 
ties and the clerk of the trial court, 
and a nonappealing party not given 
notice of appeal cannot confer ju¬ 
risdiction by waiver or appearance, 
especially after the six months per¬ 
mitted by statute, and hence, a show¬ 
ing, by affidavit of nonappealing de¬ 
fendants not served with notice of 
appeal, that they have been indem¬ 
nified and have no interest in the ap¬ 
peal, cannot confer jurisdiction. 

Iowa.—Security Trust & Savings 
Bank of Charles City v. Gallup, 191 
N.W. 996, 195 Iowa 243. 

Trial on merits 

Service of notice of appeal from 
county court to district court is not 
waived by entering into a trial on the 
merits after denial of motion to dis¬ 
miss appeal on ground of lack of ju¬ 
risdiction, and by proper procedure 
question of jurisdiction of district 
court may be preserved for review on 
appeal from final judgment. 

N.D.—In re Bratcher’s Estate, 24 N. 

W.2d 54, 74 N.D. 12. 

Tiling brief 

Where appellee filed a motion t c 
dismiss appeal for failure of clerh 
co serve citation of appeal, and at 
the same time filed a brief on the 


merits of the appeal to be considered 
only in the event that the motion to 
dismiss should be first overruled, fil¬ 
ing of brief did not waive lack of no¬ 
tice of appeal. 

Ala.—Mutual Sav. Life Ins. Co. v. Os¬ 
borne, 7 So.2d 314, 30 Ala.App. 399, 
reversed on other grounds 7 So.2d 
319, first case, 242 Ala. 589, affirm¬ 
ed 7 So.2d 319, second case, 242 
Ala. 19. 

97. U.S.—Lillard v. Lonergan, C.C. 
A.Kan., 72 F.2d 865, certiorari de¬ 
nied Lonergan v. Lillard, 55 S.Ct. 
147—Hunn v. Lewis, C.C.A.Iowa, 25 
F.2d 271, certiorari denied 49 S.Ct 
30, 278 U.S. 631, 73 L.Ed. 549. 
Ala.—Shaddix v. Wilson, 73 So.2d 751, 
261 Ala. 191—Cosby v. Moore, 65 
So.2d 178, 259 Ala. 41—Barker v. 
Barker, 31 So.2d 357, 249 Ala. 322 
—Carter v. Carter, 27 So.2d 201, 
248 Ala. 251—Glenn v. Glenn, 106 
So. 228, 214 Ala. 1, certiorari de¬ 
nied Ex parte Glenn, 106 So. 229, 
214 Ala. 6. 

Bradford v. Lawrence, 90 So. 809, 
18 Ala.App. 138. 

Colo.—Trujillo v. Wilson, 189 P.2d 
147, 117 Colo. 430—Gibson v. Nei- 
kirk, 56 P.2d 487, 98 Colo. 389. 

Fla.—State ex rel. Associated Util¬ 
ities Corp. v. Chillingworth, 181 
So. 346, 132 Fla. 587—Gaskins v. 
Mack, 107 So. 918, 91 Fla. 284. 
Hawaii.—Hilo Finance & Thrift Co. 

v. De Costa, 34 Hawaii 47. 

Ill.—Watt v. Cecil, 41 N,E,2d 346, 314 
Ill.App. 274. 

Ind.—Sands v. Sands, 14 N.E.2d 535, 
214 Ind. 87—Neff v. City of Indian¬ 
apolis, 198 N.E. 328, 209 Ind. 203— 
Rockey v. Hershman, 138 N.E* 339, 
193 Ind. 168. 

State ex rel. Symons v, East Chi¬ 
cago State Bank, 17 N.E.2d 491, 106 
Ind.App. 4. 

Kan.—Godsoe v. Harder, 187 P.2d 
515, 164 Kan. 86. 

La.—Succession of Williams, 101 So, 
113, 156 La. 704—Graff v. Graff, 67 
So. 817, 136 La. 749. 
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Colbert & Snider v. Alphonse 
Brenner Co., 8 La.App. 605. 

Mass.—Parker v. Mackintosh, 149 N. 

E. 413, 253 Mass. 547. 

Mo.—Clear v. Moore, App., 14 S.W. 
2d 669—Avero v. Wells, App., 211 
S.W. 712—Munroe v. Dougherty, 190 
S.W. 1022, 196 Mo.App. 124. 

N.M.— Corpus Juris cited in Pankey 
v. Hot Springs Nat. Bank, 84 P.2d 
649, 656, 42 N.M. 674—Christian v. 
Lockhart, 239 P. 285, 30 N.M. 484 
—Noble v. McKinley Land & Lum¬ 
ber Co., 232 P. 525, 30 N.M. 294. 
Ohio.—State ex rel. Heth v. Moloney, 
186 N.E. 362, 126 Ohio St. 626. 
W.Va.—William F. Mosser Co. v. 

Payne, 114 S.E. 365, 92 W.Va. 41. 
Wis.—Corpus Juris cited in Johnson 
v. Wisconsin Tax Commission, 
Wis., 240 N.W. 807, 80S, 207 Wis. 
436. 

3 C.J. p 1241 note 79. 

Hostile coparty 

The appearance of a hostile copar¬ 
ty Is Ineffectual as to one not served 
with process. 

Ohio.—Wilson v. Wilson, IS Ohio Clr. 
Ct.,N.S., 393. 

Preceding ground of appeal 
A ground for dismissal of appeal 
that no citation of appeal was issued 
or served was waived by a preceding 
ground that appellant failed to apply 
in the trial court for a rehearing or 
for a new trial. 

La.—Succession of Williams, 101 So. 
113, 156 La. 704. 

Service 

(1) General appearance, as distin¬ 
guished from special appearance, in 
the appellate court operates as waiv¬ 
er of service of citation in error. 

Tex.—Victory v. Hamilton, 01 S.W.2d 

697, 127 Tex. 203. 

(2) Motion by appellees to affirm 
on certificate constitutes a waiver of 
service, and perfects the appeal. 

Tex.—GUyer v. Prince, Civ.App., 106 
I S.W. 2d 1091, error dismissed. 
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dictions where a waiver of notice cannot be made 
after time for notice has expired, a general appear¬ 
ance does not waive a failure to file a notice within 
the prescribed time, 98 but appearance within the stat¬ 
utory period is a waiver of the necessity of notice 
or process. 99 

In accordance with the rules expressed supra § 
601 b, as to what constitutes a general appearance, 
a notice, citation, or other process is waived if ap¬ 
pellee or defendant in error participates in the tak¬ 
ing of other proceedings in the cause, 1 joins in er¬ 
ror 2 or joins issue on the merits, 8 submits the cause 
without objection, 4 joins in requesting its submis¬ 
sion® or notices it for hearing, 6 indorses approval of 
the bond, 7 files or exchanges a brief on the merits 8 
or accepts an allowance of time to file a brief, 9 or 
a verbal request for a continuance, 9,5 accepts copies 
of the record and of appellant's brief, 10 joins in a 
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certificate of the insufficiency of the transcript 11 
or accepts service of the designation by appellant 
of parts of the record to be included in the tran¬ 
script or consents to such designation, 12 moves to 
strike the bill of exceptions, 13 or moves to dismiss 
on other grounds not inclusive of the defect or want 
of citation or notice, 14 unless the law requires ap¬ 
pellees to file all their grounds for dismissal within 
a limited time. 15 

A special appearance to move to dismiss for want 
of notice is not a waiver. 16 A party does not waive 
a defective notice by making a qualified appearance 
for the purpose of objecting to the notice and, while 
this is pending, filing a brief subject to the motion 
to dismiss, 17 and it has been held that respondent 
does not waive any objection to the service or filing 
of the notice of appeal by subsequently serving ap- 


98 . Okl.—Cruse v. Murphy, 5 P.2d 
147, 153 Okl. 169—Oliver v. Kelly, 
263 P. 649, 129 Okl. 121—Olds v. 
Atchison, T. & S. F. Ry. Co., 175 P. 
230, 73 Okl. 140—In re Combs' Es¬ 
tate, 161 P. 801, 62 Okl. 33. 

Wyo.—Burnett v. Giblin, 267 P. 689, 
38 Wyo. 421. 

99 . Okl.—Haslet v. Pan-American 
Refining Co., 216 P. 432, 91 Okl. 110 
—Hill v. Hill, 152 P. 1122, 49 Okl. 
424. 

1. Wis.—Sauer Hide Co. v. Stein, 
182 N.W. 847, 174 Wis. 185. 

Signing- affidavit 

Where an attorney for one of de¬ 
fendants in error upon whom cita¬ 
tion in error had not been served 
signed an affidavit to reply to a mo¬ 
tion to remand the cause, such reply, 
which referred to “these defendants 
in error," constituted general appear¬ 
ance of all defendants in error and 
waiver of service of citation in error. 
Tex.—Victory v. Hamilton, 91 S.W.2d 
697, 127 Tex. 203. 

Taking cognizance of appeal waives 
a want of notice and citation. 

La.—Tennent v. Caffery, 113 So. 167, 
163 La. 976. 

2. Okl.—Knox v. Cruel, 178 P. 91, 72 
Okl. 21. 

3 C.J. p 1242 note 80. 

3. Ala.—Mutual Sav, Life Ins. Co. 
v. Osborne, 7 So.2d 314, 30 Ala. 
App. 399, reversed on other grounds 
7 So.2d 319, first case, 242 Ala. 689, 
affirmed 7 So.2d 319, second case, 
242 Ala. 19. 

Fla.—Wood v. Weeks, 81 So.2d 498. 
Tex.—Brillhart v., Beever, Civ. App,, 
198 S.W. 973. 

3 C.J. p 1242 note 81. 

4 . Ala.—City of Birmingham v. 
Hawkins, 72 So. 25, lb 6 Ala. 127. 


Idaho.—Bates v. Price, 166 P. 261, 30 
Idaho 521. 

3 C.J. p 1242 note 82. 

5. W.Va.—Dent v. Pickens, 58 S.E. 
1029, 61 W.Va. 488. 

Advancement of case to summary 
docket 

Appellee, by joining in a motion 
to advance the case to the summary 
docket, waives service of citation. 

La.—Lafayette v. Farr, 110 So. 624, 
162 La. 385. 

Consent to be bound 

Defect in appeal which arises from 
failure to serve notice of appeal on 
one of the parties who would be ad¬ 
versely affected by reversal or modifi¬ 
cation of the order or judgment from 
which appeal was taken was cured 
when such party voluntarily appear¬ 
ed in appellate court, and consented 
to be bound by the result. 

La.—Romero v. Hogue, App., 77 So. 
2d 74, followed in Houston Fire & 
Cas. Ins. Co. v. Hogue, App., 77 So. 
2d 81. 

Minn.—Henderson v. Northwest Air¬ 
lines, 43 N.W.2d 786, 231 Minn. 503 
—Kavli v. Leif man, 292 N.W. 210, 
207 Minn. 549. 

6. Mich.—Durfee v. McClurg, 5 
Mich. 532. 

7. U.S.—Goodwin v. Fox, Ill., 7 S.Ct. 
779, 120 U.S. 775, 30 L.Ed. 815. 

8. Ind.—Brodt v. Duthie, App., 186 
N.E. 893. 

3 C.J. p 1242 note 86. 

9. Ind.—Truscon Steel Co. v. Metro¬ 
politan Casualty Ins. Co. of New 
York, App., 168 N.E. 51. 

3 C.J. p 1242'note 87. 

Stipulation, for a continuance of the 
cause waives ap irregularity in the 
notice of appeal. 

Cal.—Drummond v. West, 300 P. 823, 
212 C. 766. 


Wis.—Fox v. Koehnig, 209 N.W. 708, 
190 Wis. 528, 49 A.L.R. 903—Sauer 
Hide Co. v. Stein, 182 N.W. 847, 174 
Wis. 185. 

9.5 La.—Lewis v. Burglass, 171 So. 
564, 186 La. 36. 

10. Mich.—Lum v. Fairbanks, 118 N. 
W. 578, 155 Mich. 23. 

11. Cal.—McDonald v. McCohkey, 64 

C. 143. 

12. D.C.—Parish v. Hedges, 34 App. 

D. C. 20—Dowling v. Buckey, 26 
App.D.C. 266—Leonard v. Rodda, 5 
App.D.C. 256. 

13. Mo.—McNealy v. Bartlett, App., 
95 S.W. 273. 

14. La.—Ray v. Marquez, App., 82 
So.2d 786—Geo. L. Ducros Tile Co. 
v. Frey Homes, App., 54 So.2d 354. 

Neb.—State v. Shrader, 103 N.W. 276, 
73 Neb. 618. 

N.M.—Corpus Juris cited in Pankey 
v. Hot Springs Nat. Bank, 84 P.2d 
649, 656, 42 N.M. 674. 

3 C.J. p 1243 note 92. 

15. La.—Schmitt v. Drouet, 7 So. 
746, 42 La.Ann. 716. 

Additional ground 

A motion to dismiss on a ground 
in addition to a want of citation does 
not waive the right of dismissal be¬ 
cause of a want of citation. 

La.—Colbert & Snider v. Alphonse 
Brenner Co., 8 La.App. 605. 

16. La.—Ducre v. Succession of Du- 
cre, 118 So. 864, 167 La. 133. 

Vezich v. Macalusa, App., 167 So. 
889. 

3 C.J. p 1243 note 94. 

17. La.—Scivicque v. Lyon Lumber 
Co., 7 La.App. 62. 

Mo.—Avero v. Wells, App., 211 S.W. 
712. 

Tex.—Weiseuberger v. Weisenberger, 
Civ.App., 299 S.W. 915. . 
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pellant with amendments to his proposed statement 
on appeal. 18 

The signing by appellee of a waiver of issuance 
and service of summons and entry of appearance on 
a petition in error which is a mere nullity does not 
amount to an act which will mislead appellant and 
estop appellee from objecting to the jurisdiction of 
the appellate court. 18 - 5 

d. Waiver of Entry or Docketing 

A general appearance may operate as a waiver of a 
sufficient entry or docketing when such is necessary for 
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jurisdiction of the person, but not when it is essential for 
jurisdiction of the subject matter. 

Where the jurisdiction of the appellate court over 
appellee depends upon the fact of a sufficient entry 
or docketing in the appellate or trial court within 
time, a general appearance of appellee will be a 
waiver of entry or docketing, 19 but if the entry of 
appeal is void and therefore insufficient to give 
jurisdiction of the subject matter, the defect is not 
cured by appearance. 29 Where entry is not required 
merely as such jurisdictional fact, but is required for 
due prosecution of the appeal, appearance is not a 
waiver, if objection is made before the hearing. 21 


VIII. EFFECT OF TRANSFER OF CAUSE OR PROCEEDINGS THEREFOR 


§ 605. As to Jurisdiction in General 

The perfection of an appeal or proceeding in 
error usually operates to transfer jurisdiction of the 
cause, with respect to the subject matter of the ap¬ 
pellate proceeding, from the trial to the appellate 
court, as discussed infra §§ 606, 607. 

Examine Pocket Parts for later cases. 


§ 606. - Dependent on Perfecting Pro¬ 

ceedings for Review 

When the proceedings for review have been perfected 
the jurisdiction of the trial court ceases and that of the 
appellate court attaches. 

Although the trial court retains jurisdiction of 
the cause until the appeal or proceeding in error 
is perfected in accordance with the statutory pro¬ 
visions on the subject, 23 as soon as that has been 


18. Nev.—Brooks v. Nevada Nickel 
Syndicate, 52 P. 264, 24 Nev. 264. 

18.5 Ohio—Daily v. Dowty, 3 N.E. 
2d 430, 52 Ohio App. 84. 

19. Pla.—Wildwood Crate & Ice Co. 
v. Citizen’s Bank of Inverness, 123 
So. 699, 98 Pla. 186—Swinney v. 
Florida Land & Mortgage Co., 114 
So. 507, 94 Fla. 653—McJunkins v. 
Stevens, 102 So. 756, 88 Fla. 559- 
Garner v. Garner, 90 So. 819, 83 
Fla. 143—Lonergan v. Peebles, 76 
So. 694, 74 Fla. 123. 

3 C.J. p 1247 note 50, p 1251 note 10. 

20. Fla.—Griffith v. Henderson, 42 
So. 705, 52 Fla. 507. 

21. U.S.—Grigsby v. Purcell, Ky., 99 
U.S. 505, 25 L.Ed. 354. 

22. Ariz.—Barth v. Apache County, 
162 P. 62, 18 Ariz. 439. 

Cal.—Phillips v. Phillips, 264 P.2d 
926, 41 C.2d 869. 

In re King’s Estate, 264 P.2d 586, 
121 C.A.2d 765. 

Conn.—Keating v. Patterson, 43 A.2d 
659, 132 Conn. 210. 

Fla.—Red Top Cab & Baggage Co., 
for Use and Benefit of Fontaine v. 
Dorner, 31 So.2d 409, 159 Fla. 366. 

Ga.—City of Cedar town v. Pickett, 22 

• S.E.2d 318, 194 Ga. 508. 

Ill.—People v. David, 159 N.E. 263, 
328 Ill. 2 30. 

People ex rel. Dilks v. Board of 
Education of Paxton Community 

., High School Dist. No. 117, in Ford 
County, 283 Ill.App. 378. 

( Ind.—West v. Reeves, 190 N.E. 431, 
207 Ind. 404. 


Helms v. Cook, 108 N.E. 147, 58 
Ind.App. 259. 

Ky.—Wood v. Williams, 178 S.W.2d 
20, 296 Ky. 594—Corpus Juris cited 
in Barrett v. Vander-Muelen, 94 S. 
W.2d 983, 984, 264 Ky. 448. 

La.—Charvanel v. Esvard, 90 So. 658, 
150 La. 305—Communy v. O’Sulli¬ 
van, 53 So. 313, 126 La. 1061. 

Sonnier v. Sonnier, 130 So. 133, 
14 La.App. 588—Koshland v. Jones, 
118 So. 843, 9 La.App. 65—State ex 
rel. Tower v. Bell, 6 La.App. 245. 

Mass.—Home Finance Trust v. Ran- 
toul Garage Co., 14 N.E.2d 153, 300 
Mass. 86—Donovan v. Donovan, 200 
N.E. 884, 294 Mass. 94—Lee v. 
Fowler, 161 N.E. 910, 263 Mass. 
440. 

Minn.—Sweeney v. Village of Ells¬ 
worth, 159 N.W. 1067, 135 Minn. 
474. 

Neb.—Fisher v. Keeler, 5 N.W.2d 143, 
142 Neb. 79. 

N.H.—State v. Cote, 61 A.2d 710, 95 
N.H. 248. 

N.J.—Fishman v. Fisch Hat Co., 200 
A. 549, 16 N.J.Misc. 316. 

N.C.—National Bank of Snow Hill v. 
Edwards, 139 S.E. 610, 194 N.C, 308. 

Ohio.—City of Cincinnati v. Alcorn, 
171 N.E. 330, 122 Ohio St. 294. 

Fa\vick Airflex Co. v. United Elec¬ 
trical, Radio, & Machine Workers 
of America, 103 N.E.2d 283, 90 Ohio 
App. 24—P. B. Realty Co. v. Wal¬ 
lace, App., 93 N.E.2d 603. 

Okl.—Ada Milling Co. v. George, 36 
P.2d 736, 169 Okl. 278—Billy v. Le 

| Flore County Gas & Electric Co., 
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293 P. 1009, 146 Okl. 227—Belsky 
v. Druzstvo Cesko-Narodnl Sine, 
224 P. 174, 101 Okl. 137, 

Tenn.—England v. Young, 296 S.W. 
14, 155 Tenn. 506. 

Johnson v. Johnson, App., 292 S, 
W.2d 472—Hamby v. Northcut, 149 
S.W.2d 484, 25 Tenn.App. 11—Cor¬ 
pus Juris cited in Merrlman v. Co¬ 
ca Cola Bottling Co. of McMinn¬ 
ville, Tenn., 68 S,W.2d 149, 151, 17 
Tenn.App. 433. 

Tex.—Southwestern Life Ins. Co. v. 
Kaufman County Levee Imp. Dist., 
No. 13, Civ.App,, 152 S.W.2d 443- 
Yellow Cab Corp. of Dallas v. Hill, 
Civ.App., Ill S.W.2d 1193—Huff v. 
Reid, Civ.App., 109 S,W.2d 212, er¬ 
ror dismissed—Boydstun v. Fort 
Worth Independent School Dist., 
Civ.App., S3 S.W.2d 811. 

Wyo.— Corpus Juris Seoundum cited 
in State ex rel. Fawcett v. Board 
of County Com’rs of Albany Coun¬ 
ty, 273 P.2d 188, 195, 73 Wyo. 69. 

3 C.J. p 1252 note 27, p 1254 notes 33, 
35, 36. 

Substitution of findings 
After leave to appeal to the court 
of appeals from Judgment of the ap¬ 
pellate division had been given, and 
before notice of appeal had been 
served, the appellate division had 
the power, under Code Civ.Proc. 3 
1317, for the purpose of supporting 
the judgment to reverse findings 
made by the trial court and substi¬ 
tute new findings in place thereof. 
N.Y.—Ely v. Barrett, 120 N.E. 60, 
i 224 N.Y. 550. 
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done the jurisdiction of the appellate court attaches, | and that of the trial court ceases. 2 ** 


23. Ala.—Krasner v. Krasner, 32 So. 
2d 678, 249 Ala. 640—Maya Corp! 
v. Smith, 196 So. 125, 239 Ala. 470 
—Murphy v. Freeman, 127 So. 199, 
220 Ala. 634, 70 A.L.R. 381—Bell v. 
King, 98 So. 796, 210 Ala. 557—An¬ 
ders Bros. v. Latimer, 73 So. 925, 
198 Ala. 573. 

Ariz.—Whitfield Transportation, Inc. 
v. Brooks, 302 P.2d 526, 81 Ariz. 
136—Ackel v. Ackel, 110 P.2d 238, 
57 Ariz. 14, 133 A.L.R. 549, rehear¬ 
ing denied 111 P.2d 628, 57 Ariz. 
118, 133 A.L.R. 556. 

Cal.—Sacks v. Superior Court in and 
for Los Angeles County, 190 P.2d 
602, 31 C.2d 537. 

People v. Gordon, 234 P.2d 287, 
105 C.A.2d 711—Navarro v. Lip- 
pold, 195 P.2d 543, 86 C.A.2d 677— 
Boens v. Bennett, 67 P.2d 715, 20 
C.A.2d 477. 

Colo.—Greeley & Loveland Irr. Co. 
v. Handy Ditch Co., 240 P. 270, 77 
Colo. 487. 

Conn.—MacDonald v. Newman, 153 
A. 296, 112 Conn. 596. 

Del.—Corpus Juris Secundum cited 
in King v. Lank, 61 A.2d 402, 404, 
5 Terry 189. 

Fla.—Maley v. City of Daytona 
Beach, 146 So. 837, 108 Fla. 471— 
Jackson v. H. M. Wade Mfg. Co., 
142 So. 228, 105 Fla. 560—Thurs- 
by v. Stewart, 138 So. 742, 103 Fla. 
990—Willey v. W. J. Hoggson Cor¬ 
poration, 105 So. 126, 89 Fla. 446. 

Ill.—People ex rel. Nelson v. Ridge 
Country Club, 76 N.E.2d 461, 399 
Ill. 46. 

Arndt v. Arndt, 72 N.E.2d 718, 
331 Ill.App. 85, reversed on other 
grounds 78 N.E.2d 272, 399 Ill. 490 
—Kohler v. Kohler, 61 N.E.2d 687, 
326 Ill.App. 105—Schmidt v. John¬ 
son, 224 Ill.App. 291. 

Ky.—Louisville & N. R. Co. v. Paul’s 
Adm’r, 235 S.W.2d 787, 314 Ky. 473 
—Board of Ed. of Martin v. Cassell, 
220 S.W.2d 552, 310 Ky. 274—Kes- 
selring v. Wakefield Realty Co., 209 
S.W.2d 63, 306 Ky. 725—Henderson 
v. Codell Const. Co., 144 S.W.2d 
218, 284 Ky. 214—Hertel v. Ed¬ 
wards, 257 S.W. 36, 201 Ky. 456. 

La.—Poole v. Whitman, 83 So.2d 641, 
228 La. 598—Ilardo v. Agurs, 76 So. 
2d 904, 226 La. 613—Gulf States 
Finance Corp. v. Colbert, 66 So.2d 
793, 223 La. 743—Wainwright v. 
Wainwright, 60 So.2d 410, 221 La. 
787—Borgnemouth Realty Co. v. 
Gulf Soap Corp., 29 So.2d 841, 211 
La. 255—Eureka Homestead Soc. v. 
Bethany, 151 So. 186, 178 La. 217. 

Felder v. Springfield Farmers' Co¬ 
op. Ass’n, Inc., App., 29 So.2d 547— 
Horton v. Western Union Tele¬ 
graph Co., App., 200 So. 44—Bates 
v. Hayden, App., 188 So. 170—Dav¬ 
idson v. Richard McCarthy Co., 
App., 166 So. 504. 


Md.—Tiller v. Elfenbein, 106 A.2d 42, 
205 Md. 14—Dietrich v. Anderson, 
43 A2d 186, 185 Md. 103. 

Mass.—Nelson v. Bailey, 22 N.E.2d 
116, 303 Mass. 522—Silverstein v. 
Daniel Russell Boiler Works, 149 
N.E. 705, 254 Mass. 137. 

Mich.—Maedel v. Wies, 15 N.W.2d 
692, 309 Mich. 424—Weber v. Enoch 
C. Roberts Iron Ore Co., 258 N.W. 
408, 270 Mich. 38. I 

Minn.—Kath v. Kath, 55 N.W.2d 691, 
238 Minn. 120. 

Mo.—Brown v. Simpson, 201 S.W. 
898. 

Mont.—Fraser v. Clark, 273 P.2d 105, 
128 Mont. 160. 

Neb.—In re Marsh’s Estate, 17 N.W. 

2d 471, 145 Neb. 559. 

N.J.—Application of Plainfield-Union 
Water Co., 102 A.2d 1, 14 N.J. 296. 

Sobel v. Sobel, 134 A. 189, 99 N. 
J.Eq. 707, affirmed 135 A. 893, 100 
N.J.Eq. 532. 

N.M.—State ex rel. Del Curto v. Dis¬ 
trict Court of Fourth Judicial Dist., 
183 P.2d 607, 51 N.M. 297. 

Nev.—American Sodium Co. v. Shel¬ 
ley, 267 P. 497, 51 Nev. 26. 

N.C.—Green v. Fidelity-Phenix Fire 
Ins. Co., 64 S.E.2d 162, 233 N.C. 321 
—State Mfg. Co. v. Arnold, 45 S.E. 
2d 577, 228 N.C. 375—Hoke v. At¬ 
lantic Greyhound Corp., 42 S.E.2d 
407, 227 N.C. 374. 

N.D.—Bryan v. Miller, 16 N.W.2d 275, 
73 N.D. 487. 

Ohio.—State ex rel. Continental Cas. 
Co. of Chicago v. Birrell, 131 N.E. 
2d 388, 164 Ohio St. 390. | 

In re Habant’s Guardianship, 24 
N.E.2d 833, 62 Ohio App. 522. 

Okl.—Interstate Power Co. v. 
Hughes, 53 P.2d 1096, 175 Okl. 511 
—Flynn v. Vanderslice, 44 P.2d 
967, 172 Okl. 320. 

Or.—State v. Vincent, 16 P.2d 636, 
141 Or. 107. 

Pa.—In re Sowers’ Estate, 119 A.2d 
60, 383 Pa. 566. 

Craig v. Taylor, Com.Pl., 31 Erie 
Co. 151—In re Erdman’s Estate, 
Orph., 30 North.Co. 7, 12 Som.Leg. 
J. 248, 59 York Leg.Rec. 27. 

S.C.—McDonald v. Palmetto Theaters, 
11 S.E.2d 444, 196 S.C. 38. 

Tenn.—Greeneville Cabinet Co. v. 
Ramsey, 260 S.W.2d 157, 195 Tenn. 
409—Locke v. Smith Funeral Serv¬ 
ice Corp., 171 S.W.2d 272, 180 Tenn. 
18. 

State v. Anderson, 6 Tenn.Civ. 
App. 1. 

Tex.—Winters Mut. Aid Ass’n Cir¬ 
cle No. 2 v. Reddin, Com.App., 49 
S.W.2d 1095. 

Firman Leather Goods Corp. v. 
McDonald & Shaw, Civ.App., 217 S. 
W.2d 137—Hyatt v. Mercury Life 
& Health Co., Civ.App., 202 S.W. 
2d 325—Dyches v. Ellis, Civ.App., 
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199 S.W.2d 694—Carter v. Price, 
Civ.App., 145 S.W.2d 291—Pittman 
v. City of Wichita Falls, Civ.App., 
117 S.W.2d 491—State v. Wright, 
Civ.App., 56 S.W.2d 950—Williams 
v. Jones, Civ.App., 5 S.W.2d 867— 
Duncan v. Boyd, Civ.App., 288 S.W. 
281—Moore v. McLennan County, 
Civ.App., 275 S.W. 478—Wallace v. 
Adams, Civ.App., 243 S.W. 572— 
Birchfield v. Bourland, Civ.App. # 
187 S.W. 422. 

Va.—Good v. Board of Sup’rs of Au¬ 
gusta County, 125 S.E. 321, 140 Va. 
399. 

Wash.—Pike v. Pike, 167 P.2d 401, 24 
Wash. 2d 735, 163 A.L.R. 1314- 
State ex rel. Department of Public 
Service v. Wilson, 123 P.2d 341, 12 
Wash. 2d 614. 

Wis.—Carpenter Baking Co. v. Bakery 
Sales Drivers Local Union, No. 344, 
296 N.W. 118, 237 Wis. 24—Seyfert 
v. Seyfert, 229 N.W. 636, 201 Wis. 
223—David Adler & Sons Co. v. 
Maglio, 223 N.W. 89, 198 Wis. 24. 
Wyo.—Corpus Juris Secundum cited 
in State ex rel. Fawcett v. Board 
of County Com’rs of Albany Coun¬ 
ty, 273 P.2d 188, 195, 73 Wyo. 69. 

3 C.J. p 1252 note 28, p 1254 note 37, 
p 1255 note 43. 

Appeal suspends jurisdiction of all 
divisions of lower court 
Under the rule that, where an ap¬ 
peal has been allowed, the court 
from which appeal has been allowed 
has no power to render further deci¬ 
sion affecting the parties' right until 
the case has been remanded, it was 
held that, where one division of a 
county circuit court had allowed an 
appeal in a case to the court of ap¬ 
peals a default judgment in such 
case rendered in another division of 
such circuit court, while the appeal 
was still pending and undisposed of, 
was void; and hence it was proper 
for such circuit court to set the de¬ 
fault judgment aside at any time on 
suggestion of the matters in defend¬ 
ant’s motion. 

Mo.—Case v. Smith, 257 S.W. 148, 215 
Mo.App. 621. 

Consent of parties 

(1) Parties cannot confer jurisdic¬ 
tion by consent on superior court 
while permissible appeal from that 
court is pending in supreme court. 
N.C.—Holden v. Holden, 95 S.E. 2d 

118, 245 N.C. 1. 

(2) Where an appeal is pending, 
even consent of parties is ineffec¬ 
tive to reinvest trial court with ju¬ 
risdiction over the subject matter of 
the appeal. 

Cal.—Ex parte Lukasik, 239 P.2d 492, 
108 C.A.2d 438—In re Shafter-Was¬ 
co Irr. Dist., 130 P.2d 755, 55 C.A. 
2d 484. 
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The question of when a proceeding has been per¬ 
fected so as to operate as a transfer of jurisdiction 
is dependent almost entirely on the provisions of 
the ! statutes in the particular jurisdiction, 24 and if 
an appeal has once been perfected in accordance with 
the existing statutes it is not affected by new re¬ 
quirements subsequently imposed. 25 If it is so pro¬ 


vided, the proceeding is perfected and jurisdiction 
transferred when, and only when, the notice of ap¬ 
peal is given or filed, 26 a notice of appeal is filed 
and a docket fee deposited, 26 * 5 an appeal is entered 
or recorded, 27 a motion for appeal is filed, 28 notice 
of appeal is given and an appeal bond filed, 29 an 


24. Cal.—Navarro v. Lippold, 195 P. 
2d 543, 86 C.A.2d 677. 

Conn.—De Lucia v. Home Owners’ 
Loan Corp., 35 A.2d 868, 130 Conn. 
467. 

Ga.—Fletcher v. Daniels, 86 S.E.2d 
232, 211 Ga. 403. 

Ind.—Hill v. Lincoln Nat. Bank & 
Trust Co., 15 N.E. 2d 1019, 214 Ind. 
451. 

Helms v. Cook, 108 N.E. 147, 58 
Ind.App. 259. 

Kan.—State ex rel. Fatzer v. Doe, 268 
P.2d 960, 176 Kan. 89. 

Ky.—Barrett v. Vander-Meulen, 94 S. 
W.2d 983, 264 Ky. 441. 

R.I.—Heuberg v. Goodman, 65 A. 2d 
706, 75 R.I. 226—Carey v. Evening 
Call Pub. Co., 62 A.2d 327, 74 R.I. 
473. 

Tex.—Walker v. Cleere, 174 S.W.2d 
956, 141 Tex. 550. 

Dodson v. Dodson, Civ.App., 277 
S.W.2d 278, error refused no re¬ 
versible error—Rudolph v. Hanes, 
Civ.App., 106 S.W.2d 743. 

Wash.—In re Yand’s Estate, 162 P. 
2d 434, 23 Wash. 2d 831—In re 

Brown’s Estate, 101 P.2d 1003, 6 
Wash.2d 215, motion denied In re 
Brown’s Guardianship, 107 P.2d 
1104, 6 Wash.2d 215. 

W.Va.—State v. Consumers* Gas & 
Oil Co., 45 S.E.2d 923, 130 W.Va. 
755. 

Wis.—Wilhelm v. Hack, 290 N.W. 642, 
234 Wis. 213—Tomberlin v. Chica¬ 
go, St. P., M. & O. Ry. Co., 242 N. 
W. 677, 208 Wis. 30. 

3 C.J. p 1253 note 31. 

25. Colo.—Eichholtz v. Wilbur, 4 
Colo. 434. 

26. Ariz.—Colboch v. Aviation Cred¬ 
it Cotp., 166 P.2d 584, 64 Ariz. 88 
—Davis v. Kleindienst, 165 P.2d 
995, 64 Ariz. 67—Lount v. Strouss, 
162 P.2d 430, 63 Ariz. 323. 

Cal.—Sullivan v. Superior Court, 275 
P.2d 595, 128 C.A.2d 476—Associat¬ 
ed Lumber & Box Co. v. Superior 
Court in and for Calaveras County, 
180 P.2d 389, 79 C.A.2d 577—Kadota 
Fig Ass’n of Producers v. Case- 
Swayne Co., 167 P.2d 523, 73 C.A.2d 
815—In re Shafter-Wasco Irr. Dist., 
130 P.2d 755, 55 C.A.2d 484. 

Ill.—Brehm v. Piotrowski, 98 N.E. 2d 
725, 409 Ill. 87—American Smelt¬ 
ing & Refining Co. v. City of Chi¬ 
cago, 98 N.E.2d 710, 409 Ill. 99, 
transferred, see 105 N.E.2d 803, 347 
Ill.App. 32—Wolcott v. Village of 
Lombard, 57 N.E.2d 351, 387 Ill. 
621—Lukas v. Lukas, 45 N.E.2d 


869, 381 Ill. 429—Francke v. Eadie, 

26 N.E.2d 853, 373 Ill. 500—People 
ex rel. Sandberg v. Grabs, 26 N.E. 
2d 494, 373 Ill. 423. 

Sunbeam Corp. v. Central House¬ 
keeping Mart, 120 N.E.2d 362, 2 Ill. 
App.2d 543—Nye v. Nye, 94 N.E.2d 
909, 342 Ill.App. 11—Palefrone v. 
Shelton, 85 N.E.2d 52, 337 Ill.App. 
99—Chicago Housing Authority v. 
Frank, 82 N.E.2d 205, 335 Ill.App. 
456—Kolacz v. Chicago Surface 
Lines, 71 N.E.2d 188, 330 Ill.App. 
429—Kohler v. Kohler, 61 N.E.2d 
687, 326 Ill.App. 105—Cowdery v. 
Northern Trust Co., 53 N.E.2d 43, 
321 Ill.App. 243—Simon v. Balasic, 
45 N.E.2d 98, 316 Ill.App. 442—In re 
Keshner’s Estate, 26 N.E.2d 529, 
304 Ill.App. 640, reversed on other 
grounds Keshner v. Keshner, 33 
N.E.2d 877, 376 Ill. 354—Harris v. 
Sovereign Camp, W. O. W., 23 N. 
E.2d 793, 302 Ill.App. 310, affirmed 

27 N.E.2d 829, 374 Ill. 47—Parish 
Bank & Trust Co. v. Uptown Sales 
& Service Co., 20 N.E.2d 634, 300 
Ill.App. 73—People ex rel. Dilks 
v. Board of Education of Paxton 
Community High School Dist. No. 
117, in Ford County, 283 Ill.App. 
378. 

Iowa.—Coggon State Bank v. Woods, 
238 N.W. 448, 212 Iowa 1388. 
Mich.—Pfeifer v. Pfeifer, 62 N.W.2d 
623, 339 Mich. 72—Michael McNa¬ 
mara Varnish Works v. McNamara 
Paint Products Co., 281 N.W. 540, 
286 Mich. 68—Weber v. Enoch C. 
Roberts Iron Ore Co., 258 N.W. 408, 
270 Mich. 38—Puffer v. State Mut. 
Rodded Fire Ins. Co. of Michigan, 
240 N.W. 99, 257 Mich. 75—Hoff¬ 
man v. Security Trust Co. of De¬ 
troit, 239 N.W. 508, 256 Mich. 383. 
Mo.—Whealen v. St. Louis Soft Ball 
Ass’n, 202 S.W.2d 891, 356 Mo. 
622—Weller v. Hayes Truck Lines, 
197 S.W.2d 657, 355 Mo. 695. 

Mont.—Benolken v. Miracle, 273 P. 
2d 667, 128 Mont. 262—In re Mal- 
ick’s Estate, 228 P.2d 963, 124 Mont. 
585—Young v. Waldrop, 109 P.2d 
59, 111 Mont. 359. 

N.J.—Application of Plainfield-Union 
Water Co., 102 A.2d 1, 14 N.J. 296. 

Feldstein v. Employers’ Liabil¬ 
ity Assur. Corporation, Limited, of 
London, England, 171 A. 789, 112 
N.J.Law 485—Williams v. White, 
117 A. 615, 98 N.J.Law 140. 

In re Ryan’s Estate, 22 A.2d 
348, 130 N.J.Ed. 380—Raiken v. 
Montefiore Cemetery Ass’n, 196 A. 
473, 123 N.J.Eq. 168. 
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N.Y.—Schwartz v. Seamon, 33 N.Y.S. 

2d 567, 178 Misc. 260. 

Ohio.—In re Wisner's Guardianship, 
72 N.E.2d 751, 148 Ohio St. 31, ap* 
peal dismissed 69 S.Ct. 239, 335 U. 
S. 875, 93 L.Ed. 418, rehearing de¬ 
nied 69 S.Ct. 406, 335 U.S. 905, 93 
L.Ed. 439. 

Kirkbride v. Hickok, 88 N.E. 2d 
430, 85 Ohio App. 330—In re Sidell, 
App., 80 N.E.2d 203—Pendleton v. 
Sharp, 62 N.E.2d 641, 76 Ohio App. 
343—Sedgwick v. Sedgwick, 59 N.E. 
2d 611, 74 Ohio App. 435—Bowshier 
v. Williams, App., 52 N.E.2d 354 
—Watsek v. Whetstone, App., 37 
N.E.2d 666—Kearns v. Sherrill, 27 
N.E.2d 407, 63 Ohio App. 533, af¬ 
firmed 31 N.E.2d 805, 137 Ohio St. 
468—Cramer v. Cramer, 26 N.E.2d 
785, 63 Ohio App. 358—Maglione v. 
Wojno, 25 N.E. 2d 946, 63 Ohio App. 
223. 

Or.—Barber v. Gladden, 298 P.2d 986 
—Wills v. Wills, 280 P.2d 410, 203 
Or. 479—Hink v. Bowlsby, 260 P. 
2d 1091, 199 Or. 238. 

S.D.—Northwestern Engineering Co. 
v. Ellerman, 10 NAV.2d 879, 69 S, 
D. 397—Reich v. Martin, 248 N.W. 
495, 61 S.D. 308. 

Tex.—State v. Martin, Civ.App., 107 
S.W.2d 1089, error dismissed. 
Utah.—Petersen v. Ohio Copper Co„ 
266 P, 1050, 71 Utah 444. 

Wash.—Fairview Lumber Co. v. Ma- 
kos, 265 P.2d 837, 44 Wash.2d 131. 
Wis.—Wenzel & Henoch Const. Co. v. 
Town of Wauwatosa, 275 N.W. 552, 
226 Wis. 10. 

Wyo.—Corpus Juris Seoundum cited 
iu Wyodak Chemical Co. v. Board 
of Land Com'rs, 65 P.2d 1103, 1107, 
51 Wyo. 265. 

3 C.J. p 1253 note 30. 

26.5 Neb.—Fick v. Herman, 72 N.W. 
2d 698, 161 Neb. 110—Ash v. City of 
Omaha, 42 N.W.2d 648, 152 Neb. 
699—Madison County v. Crippen, 
10 N.W.2d 260, 143 Neb. 474—Keefe 
v. Grace, 6 N.W.2d 59, 142 Neb. 380 
—Gllssmann v. Bauermeister, 3 N. 
W.2d 555, 141 Neb. 288. 

27 . Fla.—McJunkins v. Stevens, 102 
So. 756, 8,8 Fla. 559—Stovall v. Sto¬ 
vall, 80 So. 744, 77 Fla. 116. 

Md.—Collier v. Collier, 32 A.2d 469, 
182 Md. 82. 

Mass.—Scola v. Scola, 59 N.E. 2d 773, 
318 Mass. 9. 

28. Vt.—Alfred v. Alfred, 90 A* 680, 
87 Vt. 542. 

29. Ariz.—Reed v. Chambers, 201 P. 
98, 28 Ariz. 35. 
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appeal bond has been filed and an order of appeal 
obtained, 31 an order granting an appeal is made, 32 
the trial judge’s certificate to the bill of exceptions 


APPEAL & ERROR § 606 

is signed and filed, 33 exceptions are filed, 34 until the 
record has been filed, or an authentic transcript of 
the record or a return of the appeal or writ of er¬ 
ror has been filed, 35 or a petition and bond for a 


Nev.—Lux v. Lux, 210 P.2d 212, 66 
Nev. 337—Lamb v. Lamb, 38 P.2d 
669, 55 Nev. 437—American Sodium 
Co. v. Shelley, 267 P. 497, 51 Nev. 
26. 

Ohio.—Damar Realty Co. v. City of 
Cleveland, 45 N.E.2d 209, 140 Ohio 
St. 432. 

Ex parte Kurtzhalz, App., 50 N. 
E.2d 562, affirmed In re Kurtzhalz, 
48 N.E.2d 657, 141 Ohio St. 432— 
Stevely v. Stoll, 14 N.E.2d 419, 57 
Ohio App. 401. 

Or.—First Nat. Bank v. Frazier, 19 
P.2d 1091, 143 Or. 662. 

Tex.—Panhandle Const. Co. v. Lind¬ 
sey, 72 S.W.2d 1068, 123 Tex. 613- 
Fry v. Barron, 299 S.W. 230, 117 
Tex. 170. 

Scott v. Fields, Civ.App„ 170 S. 
W. 139. 

Utah.—Johnston v. Geary, 33 P.2d 
757, 85 Utah 47. 

Wis.—Seyfert v. Seyfert, 229 N.W. 
636, 201 Wis. 223. 

Failure to file and serve transcript 
Jurisdiction on appeal is acquired 
upon the filing of notice of appeal 
and undertaking within the time pre¬ 
scribed by law, so that failure to file 
and serve the transcript within the 
time fixed by the rules of the su¬ 
preme court is not fatal to jurisdic¬ 
tion. 

Idaho.—Stout v. Cunningham, 162 P. 
928, 29 Idaho 809. 

30- Ala.—Parker v. Bedwell, 8 So. 
2d 893, 243 Ala. 221—Austin v. City 
of Anniston, 8 So.2d 410, 243 Ala. 
214—Maya Corp. v. Smith, 196 So. 
125, 239 Ala. 470. 

Ill.—People v. Wiley, 119 N.E. 965, 
284 Ill. 186. 

Weber v. Sneeringer, 247 Ill.App. 
294. 

La.—Gulf States Finance Corp. v. 
Colbert, 66 So.2d 793, 223 La. 743 
—Mistich v. Holman, 17 So.2d 23, 
205 La. 171. 

Louisiana State Bd. of Medical 
Examiners v. Barber, App., 78 So.2d 
60—Hotel Donaldson Co. v. Ander¬ 
son Hotels of La., App., 75 So.2d 
884—Cox v. Gross, App., 47 So.2d 
102—State ex rel. Massicot v. 
Bahns, App., 35 So.2d 37—Horton 
v. Western Union Telegraph Co., 
App., 200 So. 44—Bates v. Hayden, 
App., 188 So. 170—Bolton v. Eznack, 
App., 187 So. 840. 

Md.—Cook v. Boehl, 53 A.2d 555, 188 
Md. ET81. 

Miss.—Evans v. Hood, 15 So.2d 37, 
195 Miss. 743. 

Tenn.—Johnson v. Johnson, App., 292 
S.W.2d 472. f ‘ 


Tex.—Garvin v. Hufft, Civ.App., 243 
S.W.2d 391, error refused no re¬ 
versible error—Gilbert v. Lobley, 
Civ.App., 214 S.W.2d 646—Maddux 
v. Booth, Civ.App., 108 S.W.2d 329 
—Polk v. Holland Texas Hypotheek 
Bank, Civ.App., 66 S.W.2d 1112. 
Wyo.—Corpus Juris Secundum cited 
in Wyodak Chemical Co. v. Board 
of Land Com’rs, 65 P.2d 1103, 1107, 
51 Wyo. 265. 

Bond defective in amount 

If by inadvertence or other mis¬ 
take, a district clerk approves and 
files an appeal bond defective in 
amount, substance, or form, a party 
relying on the acts of the clerk to 
perfect the appeal should not lose his 
rights by permitting the clerk to 
withdraw his approval and expunge 
the bond from the file to the liti¬ 
gant's detriment. 

Tex.—Carter v. Price, Civ.App., 145 
S.W.2d 291. 

31. La.—State ex rel. Continental 
Supply Co. v. Fontenot, 94 So. 441, 
152 La. 912—Lory v. Lory, 92 So. 
272, 151 La. 669. 

3 C.J. p 1253 note 30. 

Exemption from furnishing bond 

(1) When appellant is exempt from 
furnishing an appeal bond, rendi¬ 
tion of order of appeal has the same 
effect as filing of bond in ordinary 
cases, and the appeal is ipso facto 
perfected by order granting it. 

La.—Succession of Jones, 180 So. 489, 
189 La. 693—Southern Bell Tele¬ 
phone & Telegraph Co. v. Louisi¬ 
ana Public Service Commission, 
170 So. 548, 185 La. 729. 

(2) This is true where action was 
filed in forma pauperis and appeal is 
granted without bond. 

La.—Bolton v. Eznack, App., 187 So. 
840. 

32. Mo.—State ex rel. St. Charles 
Sav. Bank v. Hall, 12 S.W.2d 91, 
321 Mo. 624. 

Niedringhaus v. Wm. F. Nied- 
ringhaus Inv. Co., App., 54 S.W.2d 
79, certiorari quashed State ex rel. 
William v. Daues, 66 S.W.2d 137, 
334 Mo. 91—Martin v. Pevely Dairy 
Co., App., 17 S.W.2d 567—Goedecke 
v. Zurich General Accident & Lia¬ 
bility Ins. Co., Limited, of Zurich, 
Switzerland, App., 7 S.W.2d 309. 
N.M.—Veale v. Eavenson, 192 P.2d 
312, 52 N.M. 102. 

Hot dependent on filing of bond 

When the circuit court grants an 
appeal, its jurisdiction in the case 
is transferred to the appellate court, 
and the exercise of all other judicial 
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functions is arrested in so far as the 
trial court is concerned, whether or 
not a bond is filed. 

Mo.—State ex rel. Tuemler v. Gold¬ 
stein, 237 S.W. 814 f 209 Mo.App* 
102 . 

Hot dependent on issuance of snnu 
mons 

Pendency of suit on appeal origi¬ 
nates in awarding an appeal or writ 
of error, and does not depend on the 
issuance of a summons. 

W.Va.—Roach v. Wallins Creek Col¬ 
lieries Co., 160 S.E. 860, 111 W.Va. 
1. 

33. Ga.—Smalling v. Cox, 159 S.E. 
663, 173 Ga. 192. 

Perry v. Hammock, 42 S.E.2d 
651, 75 Ga.App. 171—Southern Auto 
Co. v. Fletcher, 28 S.E.2d 184, 70 
Ga.App. 299. 

34. Vt.—Johnson v. Richard, 66 A.2d 
23, 115 Vt. 514—Downer v. Battles, 
152 A 805, 103 Vt. 201. 

35. Fla.—Red Top Cab & Baggage 
Co., for Use and Benefit of Fon¬ 
taine v. Dorner, 31 So.2d 409, 159 
Fla. 366. 

Ga.—McRae v. Boykin, 187 S.E. 271, 
54 Ga.App. 158. 

Ind.—Anderson v. Lagow, 41 N.E.2d 
798, 220 Ind. 363. 

Gilkison v. Darlington, 85 N.E.2d 
651, 123 Ind.App. 637—Helms v. 
Cook, 108 N.E. 147, 68 Ind.App. 
259. 

Ky.—Board of Ed. of Martin v. Cas¬ 
sell, 220 SW.2d 552, 310 Ky. 274. 
La.—Mundy v. Phillips, 102 So. 519, 
157 La. 445. 

Picou v. J. B. Luke's Sons, App., 
11 So.2d 38, affirmed 16 So.2d 466, 
204 La. 881—Smith v. Texas & Pac. 
Ry. Co., App., 189 So. 316. 

Miss.—Oswalt v. Austin, 6 So.2d 924, 
192 Miss. 653. 

Mo.—Curry v. Thompson, 247 S.W.2d 
792, 31 A.L.R.2d 1225. 

A. A. Elec. Machinery Co. v. 
Block, App., 193 S.W.2d 631. 

Neb.—Independent Lubricating Co. v. 

Good, 275 N.W. 668, 133 Neb. 431. 
Okl.—City of Sapulpa v. Young, 296 
P. 418, 147 Okl. 179. 

Pa.—In re Sowers' Estate, 119 A.2d 
60, 383 Pa. 566. 

S.C,—Rylee v. Marett, 113 S.E. 4g3, 
121 S.C. 366. 

Tex.—Rigdon v. Panhandle Pub. Co., 
Civ.App., 233 S.W.2d 230-r-Darden 
v. Davies, Civ.App., 217 S.W.2d 892 
—Real Estate Land Title & Trust 
Co. v. General Missionary Soc. of 
German Baptist Churches of North 
America, Civ.App., Ill S.W.2d 1196 
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writ of error is filed, 36 although ordinarily the mere 
suing out of a writ of error does not deprive the 
lower court of jurisdiction before the writ has been 
duly issued and returned. 87 

Irregular or ineffectual proceedings . A judgment 
not appealable remains in full force notwithstand¬ 
ing an attempted appeal, and, although an appeal is 


attempted, if no appeal is given by law or if it is ir¬ 
regularly taken, the appellate court, as a rule, does 
not acquire jurisdiction, and the lower court re¬ 
tains jurisdiction of the case and may review its 
judgment before rendering a proper one, or take 
such other action as may be within its powers. 38 It 
is sometimes held, however, that an appeal which is 


—Rudolph v. Hanes, Civ.App., 106 
S.W.2d 743—Blaylock v. Wilson, 
Civ.App., 255 S.W. 217. 

Vt.—Appeal of Maurice, 90 A.2d 440, 
117 Vt. 264. 

Wis.—Kushman v. State ex rel. Pan- 
ver, 2 N.W.2d 862, 240 Wis. 134- 
In re Bailey’s Estate, 238 N.W. 845, 
205 Wis. 648. 

3 C.J. p 1253 note 32. 

Vacation appeal 

Where transcript and proceedings 
in appellate court showed conclu¬ 
sively that no attempt was made and 
no steps were taken to perfect a 
proceeding as a vacation appeal, ap¬ 
pellant’s standing in appellate court, 
if any, could only be on the basis 
of a term-time appeal. 

Ind.—McCloud v. Truax, 11 N.E.2d 
617, 104 Ind.App. 383. 

36. Tex.—Adams v. Bida, 84 S.W. 
2d 693, 125 Tex. 458. 

Lipscomb v. McCart, Civ.App., 
295 S.W. 245. 

Cruz v. State, 173 S.W. 235, 76 
Tex.Cr. 32. 

Citation in error is necessary be¬ 
fore active jurisdiction is assumed, 
although bond and petition for writ 
of error have been filed. 

Tex.—Copus v. Chorn, 150 S.W.2d 70, 
136 Tex. 200, conformed to. Civ. 
App., 153 S.W.2d 498—Adams v. 
Bida, 84 S.W.2d 693, 125 Tex. 458 
—Borger v. Morrow, 82 S.W.2d 
844, 125 Tex. 321. 

Southwestern Life Ins. Co. v. 
Kaufman County Levee Imp. Dist. 
No. 13, Civ.App., 152 S.W.2d 443 
—Lawyers Lloyds of Texas v. 
Webb, Civ.App., 150 S.W.2d 181, re¬ 
versed on other grounds 152 S.W. 
2d 1096, 137 Tex. 107, mandate 
conformed to, Civ.App., 154 S.W.2d 
867—Southern Underwriters v. 
Franks, Civ.App., 149 S.W.2d 1020 
—United Employers Casualty Co. 
v. Skinner, Civ.App., 141 S.W. 2d 
955, error refused—Lanier v. King, 
Civ.App., 112 S.W.2d 815. 

Failure to file petition and bond to¬ 
gether 

(1) The filing of a petition for writ 
of error and error bond gives the 
court of appeals jurisdiction, where 
the petition and bond were filed in 
one year from the date of judgment, 
whether or not filed together. 

Tex.—Rounds v. Coleman, Civ.App., 

185 S.W. 640. 

(2) Where method of appeal fol¬ 
lowed is by writ of error, it is not 


necessary that petition and bond 
be filed at same time, but it is nec¬ 
essary for jurisdiction of the appel¬ 
late court and before citation of er¬ 
ror is issued by the clerk that both 
petition and bond for writ of error 
shall be filed with the clerk of the 
trial court. 

Tex.—Yellow Cab Corp. of Dallas v. 
Hill, Civ.App., Ill S.W.2d 1193. 

37. Mass.—Lee v. Fowler, 161 N.E. 
910, 263 Mass. 440. 

38. Ark.—McCarroll v. Gregory-Rob- 
inson-Speas, 125 S.W.2d 452, 197 
Ark. 1175. 

Cal.—Phillips v. Phillips, 264 P.2d 
926, 41 C.2d 869—Mather v. Mather, 
134 P.2d 795, reheard 140 P.2d 808, 
22 C.2d 713—Maxwell v. Superior 
Court in and for San Mateo County, 
34 P.2d 475, 1 C.2d 294—Central 
Sav. Bank of Oakland v. Lake, 257 
P. 521, 201 C. 438, certiorari denied 
Lake v. Central Sav. Bank of Oak¬ 
land, 48 S.Ct. 159, 275 U.S. 571, 72 
L.Ed. 432—Murphy v. Bucke’s De¬ 
partment Store, 248 P. 668, 199 C. 
194. 

In re King’s Estate, 264 P.2d 586, 
121 C.A.2d 765—Svistunoff v. Svis- 
tunoff, 239 P.2d 650, 108 C.A.2d 638 
—Mortgage Guarantee Co. v. Lee, 
143 P.2d 98, 61 C.A.2d 367—Whit- 
acre v. Hall, 104 P.2d 401, 40 C.A. 
2d 68, rehearing denied 104 P.2d 
660, 40 C.A.2d 68—Peters v. Ander¬ 
son, 298 P. 76, 113 C.A. 158. 

Fla.—Hensley Ins. Co. v. Echols, 31 
So.2d 625, 159 Fla. 324. 

Ga.—Peyton v. Rylee, 30 S.E.2d 94, 
197 Ga. 545. 

Southeastern Wholesale Furni¬ 
ture Co. v. Atlanta Metallic Casket 
Co., 66 S.E.2d 68, 84 Ga.App. 271— 
Lang v. Hall, 102 S.E. 877, 25 Ga. 
App. 118. 

Ill.—Brenza v. Jordan, 136 N.E.2d 571, 
11 Ill.App.2d 140—Casey v. Mc¬ 
Guire, 52 N.E.2d 822, 321 Ill.App. 
308. 

La.—Barton v. Raziano, 40 So.2d 806, 
215 La. 423. 

Mo.— Corpus Juris Secundum cited 

la State v. Terte, 207 S.W.2d 487, 
489, 357 Mo. 229. 

Mont.— Corpus Juris Secundum cited 

in State ex rel. Adamson v. Dis¬ 
trict Court of the Fourth Judicial 
Dist., In and For Lake County, 279 
P.2d 691, 694, 128 Mont. 538. 

N.C.—State ex rel. Utilities Commis¬ 
sion v. State, 89 S.E.2d 727, 243 
N.C. 12, rehearing denied 91 S.E. 
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2d 899, 243 N.C. 685—Veazey v. 
City of Durham, 57 S.E.2d 377, 231 
N.C. 357, rehearing denied 59 S.E.2d 
429, 232 N.C. 744—Goodman v. 

Goodman, 161 S.E. 688, 201 N.C. 
794. 

Ohio.—In re Horning’s Will, App., 42 
N.E.2d 554. 

Or.—Tomasek v. State, 248 P.2d 703, 
196 Or. 120. 

Tenn.—Hamby v. Northcut, 149 S.W. 

2d 484, 25 Tenn.App. 11. 

Tex.—Dodson v. Dodson, Civ.App., 
277 S.W.2d 278, error refused no 
reversible error—D’Unger v. Ti- 
mon, Civ.App., 260 S.W.2d 613. 

Utah.—Centennial Mill Co. v. Mar- 
tinov, 28 P.2d 602, 83 Utah 39. 
Wash.—Corpus Juris Secundum olted 
In State v. McDowall, 85 P.2d 660, 
665, 197 Wash. 323. 

3 C.J. p 1255 note 40. 

Certifying bill of exceptions to judg¬ 
ment not final 

(1) Where the trial judge certifies 
a bill of exceptions to a judgment not 
final and which would not have been 
final if rendered as contended for, 
it is not error for him thereafter 
and within the time allowed by law 
after rendition of such judgment to 
amend such certificate and order that 
such bill of exceptiops be filed as ex¬ 
ceptions pendente lite. 

Ga.—Lang v. Hall, 102 S.E. 877, 25 
Ga.App. 118. 

(2) Where a case proceeds to trial 
and a final judgment is rendered 
therein, a bill of exceptions duly ten¬ 
dered bringing it to the court of ap¬ 
peals for review will not be dismiss¬ 
ed on the ground that the trial judge 
lost jurisdiction by certifying a first 
bill of exceptions to a judgment not 
final. 

Ga.—Lang v. Hall, supra. 

Frivolous appeal 

In an action by a landlord against 
a tenant for rent, in which the ver¬ 
dict for defendant was in effect va¬ 
cated by an order granting a new 
trial, an appeal to the supreme court 
did not stay further proceedings in 
the district court, in view of the 
fact that such an appeal was frivo¬ 
lous; and on a showing that plain¬ 
tiff would be prejudiced by delay, re¬ 
trying the case pending appeal from 
an order granting new trial was not 
error. 

Kan.—Baxter v. Clark, 235 P. 115, 
118 Kan. 281. 
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improper or unauthorized is not a complete nullity, 
but is operative to transfer jurisdiction until dis¬ 
missed by the appellate court. 3 * Where an order 
purporting 1 to grant a new trial was unauthorized, 
the appellate court may review the judgment in the 
case, notwithstanding such order stands in the 
records undisturbed. 39 - 5 

§ 607. -Extent of Powers of the Respec¬ 

tive Courts in General 

The perfection of the appellate proceedings, and con¬ 
sequent transfer of Jurisdiction vests the appellate court, 
with exclusive power over the subject matter of the pro¬ 
ceedings, and suspends the power of the lower court with 
reference thereto, although it retains power to do any¬ 
thing necessary to the presentation of the case in the 
appellate court. 

Quoted in: U.S.—In re Allen, Cust. & Pat.App., 115 F.2d 
936, 939. 


After jurisdiction has been transferred by the 
perfection of the proceedings for appellate review, 
the respective powers of the appellate and lower 
court are largely determined by the statutes regulat¬ 
ing appellate matters in the particular jurisdiction. 40 
Usually, however, the transfer of jurisdiction gives 
to the appellate court the exclusive power and au¬ 
thority over the cause, action, or subject matter of 
the appellate proceeding, 41 and the authority of the 
lower court with reference thereto is suspended so 
that it cannot proceed with the case until the ap¬ 
pellate proceeding is heard and determined and the 
remittitur or mandate is regularly returned and 
entered on the records. 42 

Not only does the appellate court acquire jurisdic¬ 
tion in all matters pertaining to the subject matter 
of the appeal or writ of error itself and to the 


39. Ill.—Merrifleld v. Western Cot¬ 
tage Piano, etc., Co., 87 N.E. 379, 
238 Ill. 526, 128 Am.S.R. 148. 

3 C.J. p 1255 note 41. 

Only where It Is fairly debatable 
whether order is appealable, is final 
decision to be made by reviewing 
court, and lower court should then 
wait for reviewing court to rule. 
Mont.—State ex rel. Adamson v. Dis¬ 
trict Court of the Fourth Judicial 
Dist., In and For Lake County, 279 
P.2d 691, 128 Mont. 538. 

39.5 Cal.—Spiegelman v. Bowlus, 59 
P.2d 225, 15 C.A.2d Supp. 765. 

40. Wis.—Nickoll v. North Ave. 
State Bank, 295 N.W. 715, 236 Wis. 
588—Milwaukee Electric Crane & 
Mfg. Corporation v. Feil Mfg. Co., 
230 N.W. 607, 201 Wis. 494. 

'Vacating stipulation 

The appellate court or court be¬ 
low may vacate a stipulation made 
by parties if it is deemed improvi¬ 
dent or not conducive to justice. 
Mass.—Loring v. Mercier, 63 N.E.2d 
466, 318 Mass. 699. 

41. U.S.—Reed's Estate v. C. I. R., 
C.A.Neb„ 171 F.2d 685. 

Ark.—Ingram v. Board of Com’rs of 
Street Improvement Dist. No. 5, 
123 S.W.2d 1074, 197 Ark. 404. 

Fla.—Thursby v. Stewart, 138 So. 742, 
103 Fla. 990—Willey v. W. J. Hogg- 
son Corporation, 105 So. 126, 89 
Fla. 446. 

N.J.—In re Norrell’s Estate, 44 A.2d 
83, 137 N.J.Eq. 207. 

Ohio.— Corpus Juris Secundum cited 
in Sullivan v. Cloud, 24 N.E.2d 625, 
626, 627, 62 Ohio App. 462—State v. 
Zangerle, 171 N.E. 319, 34 Ohio App. 
335. 

Tex.—Richards v. Combest, Civ.App., 
208 S.W.2d 392, error refused no 
reversible error. 

3 C.J. p 1252 note 28, p 1255 note 43. 

Appellate court cannot order nonen. 
rollment of decree * ‘' 


Md.—Hancock v. Stull, 86 A.2d 734, 
199 Md. 434. 

Attacking judgment in two courts at 
once 

A disappointed litigant may not 
attack judgment in trial court and 
appellate court at the same time, as¬ 
sailing it in one court on law and in 
another on facts. 

Del.—Star Pub. Co. v. Martin, 95 A. 

2d 465, 8 Terry 585. 

Continuation of pending case 

When notice of appeal is filed, 
case proceeds in court of review, not 
as a new case, but a continuation of 
case that was pending m trial court. 
Ill.—Wolcott v. Village of Lombard, 
57 N.E.2d 351, 387 Ill. 621—Francke 
v. Eadie, 26 N.E.2d 853, 373 Ill. 
500. 

Simon v. Balasic, 45 N.E.2d 98, 
316 Ill.App. 442. 

Relaxation of rule 

The rule that the appellate court 
has exclusive jurisdiction in appel¬ 
late proceeding may be relaxed where 
the parties have used a writ of er¬ 
ror to interfere with the litigants 
below, and the appellate court can¬ 
not do justice to all. 

W.Va.—Charleston Trust Co. v. Con¬ 
solidated Realty Corporation, 153 
S.E. 502, 109 W.Va. 225. 

A suspensive appeal divested the 
trial court from all jurisdiction over 
matters covered by, and involved in, 
the suspensive appeal, and transfer¬ 
red jurisdiction over such matters to 
the court of appeal. 

La.—State ex rel. Kennington v. Red 
River Parish School Board, 199 So. 
123, 196 La. 291. 

State ex rel. Roane v. Himel, 
App., 176 So. 413. 

42 . U.S.— Corpus Juris Secundum 
cited in Hunter Douglas Corpora¬ 
tion v. Lando Products, C.A.9, 235 
F.2d 631, 633—Sandlin v. Gragg, C. 
C.A.Okl., 133 F.2d 114; certiorari 
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denied 63 S.Ct 983, 318 TT.S. 785, 
87 L.Ed. 1153, stating Oklahoma 
law. 

Ala.—Lewis v. Martin, 98 So. 635, 
210 Ala. 401. 

Ariz.—Navajo Realty Co. v. County 
Nat. Bank & Trust Co. of Santa 
Barbara, 250 P. 885, 31 Ariz. 128. 

Cal.—Agnew v. Superior Court in 
and for Los Angeles County, 257 P. 
2d 661, 118 C.A.2d 230—Kalmus v. 
Kalmus, 230 P.2d 57, 103 C.A.2d 
405, certiorari denied 72 S.Ct. 292, 
342 U.S. 903, 96 L.Ed. 676—Navar¬ 
ro v. Lippold, 195 P.2d 543, 86 C.A. 
2d 677—Bracey v. Gray, 162 P.2d 
314, 71 C.A.2d 206, certiorari de¬ 
nied 66 S.Ct. 961, 327 U.S. 809, 90 
L.Ed. 1033—In re Shatter-Wasco 
Irr. Dist., 130 P.2d 755, 55 C.A.2d 
484—Catsiftes v. Catsiftes, 84 P.2d 
258, 29 C.A.2d 207—Sarkisian v. 
Superior Court in and for Los An¬ 
geles County, 18 P.2d 739, 129 C.A. 
342—Porter v. Superior Court of 
California in and for Los Angeles 
County, 248 P. 1077, 78 C.A. 790— 
Jones v. Buck, 233 P. 82, 70 C.A. 
368. 

Colo.—Scott v. Watkins, 157 P. 3, 61 
Colo. 244. 

Fla.—Corpus Juris cited in Thursby 
v. Stewart, 138 So. 742, 751, 103 
Fla. 990. 

Ga.—Board of Com'rs of Kettle Creek 
Drainage Dist. v. Municipal Se¬ 
curities Corporation of Chicago, 
131 S.E. 495, 161 Ga. 634. 

Ill.—Watkins v. Dunbar, 149 N.E. 14, 
318 Ill. 174—City of Chicago v. 
Lord, 118 N.E. 65, 281 Ill. 414. 

Lind V. Spannuth, 131 N.E.2d 796; 
8 Ill.App.2d 442, affirmed 137 N.E. 
2d 360, 9 Ill.2d 311—In re Beck¬ 
with’s Estate, 269 Ill.App. 458— 
Nolan v. Nolan, 257 Ill.App. 401- 
Masters v. Masters, 249 Ill.App. 
252. 

Iowa.—Scheffers v. Scheffers, 44 N. 
W.2d 676, 241 Iowd 1217—GriiAes 
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proper hearing thereof, but also with respect to 
all applications which, by statute, may, after the 
taking of the appeal or suing out of the writ, be 
made to such court; 43 and, when its jurisdiction 
has attached, it may permit the subsequent perform¬ 
ance of any act to perfect the appeal which is not 
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essential to its jurisdiction and which was uninten¬ 
tionally omitted. 44 

After jurisdiction has been transferred the lower 
court cannot proceed in any manner so as to affect 
the jurisdiction acquired by the appellate court, 45 


Sav. Bank v. Jordan, 276 N.W. 71, 
224 Iowa 28—Clingingsmith v. 
Jackson Dairy Co., 211 N.W. 413, 
202 Iowa 773. 

Ky.—Hertel v. Edwards, 257 S.W. 36, 
201 Ky. 456. 

La.—Jaenke v. Taylor, 109 So. 814, 
161 La. 996. 

McCain v. Nennett, 3 La.App. 
397. 

Md. —Tiller v. Elfenbein, 106 A.2d 42, 
205 Md. 14—Collier v. Collier, 32 A. 
2d 469, 182 Md. 82—Baldwin v. 
Hopkins, 191 A. 565, 172 Md. 219. 
Mass.—Silverstein v. Daniel Russell 
Boiler Works, 149 N.E. 705, 254 
Mass. 137. 

Miss.—Edmonds v. Delta Democrat 
Pub. Co., 75 So.2d 73, 221 Miss. 785. 
Mo.—State ex rel. Callahan v. Hess, 
153 S.W.2d 713, 348 Mo. 388—State 
ex rel. St. Charles Sav. Bank v. 
Hall, 12 S.W.2d 91, 321 Mo. 624. 

Hays v. Dow, 166 S.W.2d 309, 
237 Mo.App. 1—Moberly v. Powell, 
App., 86 S.W.2d 383—Oth v. Wa¬ 
bash R. Co., App., 193 S.W. 290. 
N.M.—State ex rel. Del Curto v. Dis¬ 
trict Court of Fourth Judicial 
Dist., 183 P.2d 607, 51 N.M. 297. 
N.C.—Lawson v. Lawson, 94 S.E.2d 
826, 244 N.C. 689—Keith v. Silvia, 
72 S.E.2d 686, 236 N.C. 293—Har¬ 
ris v. Fairley, 61 S.E.2d 619, 232 N. 
C. 555—In re Puett's Will, 47 S.E. 
2d 488, 229 N.C. 8. 

Ohio.— Corpus Juris Secundum cited 
in Sullivan v. Cloud, 24 N.E.2d 625, 
626, 627, 62 Ohio App. 462. 

Jones v. Whaley, 5 Ohio Supp. 
174. 

Okl.—Schichtel v. Turinsky, 298 P. 
879, 148 Okl. 296—Wagoner Oil & 
Gas Co. v. Goad, 275 P. 1036, 136 
Okl. 29—Cameron v. White, 262 P. 
664, 128 Okl. 251—American Inv. 
Co. v. Waldington, 250 P. 802, 122 
Okl. 56—Baxter v. Board of Com’rs 
of Rogers County, 241 P. 758, 113 
Okl. 285—Board of Com’rs of Rog¬ 
ers County v. Baxter, 241 P. 752, 
113 Okl. 280—Johnston v. Johnson, 
230 P. 700, 104 Okl. 131—Dooley v. 
Foreman, 2 21 P, 47, 94 Okl. 163— 
Short v. Chaney, 168 P. 425, 66 Okl. 
258—Egbert v. St. Louis & S. F. R. 
Co., 151 P. 228, 50 Okl. 623. 

Pa.—Harwood v. Bruhn, 170 A. 144, 
313 Pa. 337—Gilbert v. Lebanon 
Valley St. Ry. Co., 154 A. 302, 303 
Pa. 213. 

Tenn.—Locke v. Smith Funeral Serv¬ 
ice Corp., 171 S.W.2d 272, 180 Tenn. 
18 . 

James v. Williams, 99 S.W.2d 
£31, 20 Tenn.App. 420. 


Tex.—Texas Emp. Ins. Ass’n v. El¬ 
der, 282 S.W. 2d 371—Panhandle 
Const. Co. v. Lindsey, 72 S.W.2d 
1068, 123 Tex. 613. 

Golden Rod Oil Co. No. 1 v. Gol¬ 
den West Oil Co. No. 1, Com.App., 
293 S.W. 167. 

Dixie Gas & Fuel Co. v. Jacobs, 
Civ.App., 66 S.W.2d 446. 

Wash.—State v. Superior Court of 
Okanogan County, 290 P. 430, 158 
Wash. 46. 

Wyo.—State ex rel. Fawcett v. Board 
of County Com'rs of Albany Coun¬ 
ty, 273 P.2d 188, 195, 73 Wyo. 69. 

3 C.J. p 1252 note 28, p 1255 note 43. 

Transfer of receivership proceedings 

The trial judge is without juris¬ 
diction to order the transfer of re¬ 
ceivership proceedings to another 
judge at the time the matter was 
pending in the supreme court on a 
writ of error. 

Colo.—George N. Sparling Coal Co. v. 
Colorado Pulp & Paper Co., 299 P. 
41, 88 Colo. 523. 

Power of lower court to order dis¬ 
missal of appeal which has been 
perfected see infra § 1348. 

43. Ariz.—Holman v. Willcox Bank j 
& Trust Co., 263 P. 628, 33 Ariz. 
235. 

Fla.—Preston v. Preston, 157 So. 197, 
116 Fla. 246. 

La.—Poole v. Whitman, 83 So.2d 641, 
228 La. 598. 

Mass.—Lowell Bar Ass'n v. Loeb, 52 
N.E.2d 27, 315 Mass. 176. 

N.T.—Walthour v. Public Service In¬ 
terstate Transp. Co., 109 N.Y.S.2d 
10, 201 Misc. 999. 

Tex.—Ex parte Duncan, 95 S.W.2d 
675, 127 Tex. 507. 

3 C.J. p 1257 note 45. 

Leave to submit question 

Where a question arises which 
should first be submitted to the cir¬ 
cuit judge, after jurisdiction of the 
supreme court on appeal attaches, 
leave to do so may be granted by the 
supreme court on motion or petition. 
S.C.—McDonald v. Palmetto Thea¬ 
ters, 11 S.E.2d 444, 196 S.C. 38. 

Question as to whether appeal has 
become moot by the sale of res on 
foreclosure cannot be determined by 
the trial court but the appellate 
court will hear the question and it¬ 
self dismiss the appeal. 

Tex.—Law v. Lubbock Nat. Bank, 
Civ.App., 21 S.W.2d 92. 

Whether appeal has been perfected 

Where it is claimed that an ap¬ 
peal undertaking filed within pre- 
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f scribed time has been lost, and claim 
is disputed by respondent, questions 
as to fact of filing and as to wheth¬ 
er jurisdiction is conferred on ap¬ 
pellate court are for the appellate 
court and not for the court below. 
Idaho.—Woodmansee & Webster Co. 
v. Woodmansee, 176 P. 148, 31 Ida¬ 
ho 747. 

44. Cal.—Averill v. Lincoln, 151 P. 
2d 119, 24 C.2d 761. 

N.Y.—Johnson v. Guernsey, 199 N.Y. 

S. 571, 205 App.Div. 423. 

S.D.—Northwestern Engineering Co. 
v. Ellerman, 10 N.W. 2d 879, 69 S.D. 

397. 

3 C.J. p 1252 note 29. 

45. Ala.—Barran v. Roden, 82 So.2d 

398. 263 Ala. 305. 

Fla.—All Florida Sur. Co. v. Coker. 
79 So.2d 762—Moody v. Volusia 
County, 107 So. 185, 90 Fla. 864— 
Willey v. W. J. Hoggson Corpora¬ 
tion, 105 So. 126, 89 Fla. 446. 

Ill.—American Smelting & Refining 
Co. v. City of Chicago, 98 N.E. 2d 
710, 409 Ill. 99, transferred, see 105 
N.E.2d 803, 347 Ill.App. 32. 

Mich.—Colter v. Salow, 256 N.W. 288, 
268 Mich. 95. 

Mont.—In re Hansen’s Estate, 284 P. 
2d 1007—Stewart v. First Nat. 
Bank & Trust Co. of Helena, 18 P. 
2d 801, 93 Mont. 390, 

N.Y.—Cupo v. McGoldrick, 103 N.Y.S. 

2d 633, 278 App.Div. 108, 

Tex.—Saladiner v. Polanco, Civ.App., 
160 S.W.2d 537—Jackson v. Equi¬ 
table Trust Co., Civ.App., 106 S.W. 
2d 729—Law v. Lubbock Nat. Bank, 
Civ.App., 21 S.W.2d 92. 

Wis.—Elmergreen v. Kern, 168 N.W. 

407, 167 Wis. 660. 

3 C.J, p 1258 note 46. 

Consolidation of causes 

(1) The order of the trial court 
that the appeals of cases heard to¬ 
gether below should be considered 
together on appeal was ineffective, 
since appeals divested the trial court 
of further jurisdiction exception as 
to matters not affected by judgments 
or orders appealed from. 

Cal.—Taylor v, De Vaughn, 266 P. 

963, 91 C.A. 324. 

3 C.J. p 1258 note 46 [dj. 

(2) It is not error for the superior 
court to refuse to consolidate an ac¬ 
tion with another action which is 
then in the supreme court on a per¬ 
fected appeal. 

N.C.—Interstate Nat. Bank of Kan¬ 
sas City v. Citizens' Bank & Trust 
Co., 114 S.B. 164, 164 N.C, 243. 
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or defeat the right of appellant or plaintiff in error 
to prosecute his appeal or writ of error with ef¬ 
fect. 46 If the appeal has been granted to settle the 
controlling principles in the case, the lower court 
can proceed no further with the trial of the case 
until the appeal has been disposed of; 47 and in a 
chancery case, the lower court has no power to try 
the case or render any further decree or order affect¬ 
ing the rights or equities of the parties. 48 


APPEAL & ERROR § 607 

The perfection of an appellate proceeding does 
not, however, deprive the trial court of power to act 
with reference to matters not relating to the subject 
matter of, or affecting, the proceeding. 49 In addi¬ 
tion, it may make such orders or decrees as may be 
necessary for the protection and preservation of the 
subject of the appeal, and which do not destroy or 
impair it; 50 and it may do anything that may be 
necessary for the presentation of the case in the 


46. Cal.—Smith v. McLaren, 246 P. 
2d 994, 112 C.A.2d 566. 

Ill.—People v. Wiley, 119 N.B. 965, 
284 Ill. 186. 

Mont.—Stewart v. First Nat. Bank & 
Trust Co. of Helena, 18 P.2d 801, 93 
Mont. 390. 

N.J.—Davis White Markets v. Lefas, 
126 A. 430, 96 N.J.Eq. 605. 

Tex.—Law v. Lubbock Nat. Bank, 
Civ.App., 21 S.W.2d 92. 

Wash.—Phillips v. Wenatchee Valley 
Fruit Exch., 214 P. 837, 124 Wash. 
425. 

3 C.J. p 1258 note 47. 

Dismissal of case 

(1) The trial court cannot by dis¬ 
missing the case after an appeal has 
been perfected affect the jurisdiction 
of the appellate court. 

Fla.—Willey v. W. J. Hoggson Cor¬ 
poration, 105 So. 126, 89 Fla. 446. 

3 C.J. p 1258 note 47 [a]. 

(2) Where a judgment has been 
entered in favor of a particular par¬ 
ty, but conditioned on the payment 
by that party of a sum of money 
within a certain time, and an appeal 
taken therefrom, by the party in 
whose favor it was rendered because 
of the condition, the court is with¬ 
out jurisdiction to enter a supple¬ 
mental order dismissing the action 
with prejudice on failure of appel¬ 
lant to make the payment within the 
prescribed time. 

Wash.—Phillips v. Wenatchee Valley 
Fruit Exch., 214 P. 837, 124 Wash. 
425. 

Dismissal of cross action 

After the perfecting of an appeal, 
the district court is without juris¬ 
diction to grant a motion to dismiss 
a cross action when this would af¬ 
fect the rights of appellant. 

Tex.—Law v. Lubbock Nat. Bank, 
Civ.App., 21 S.W.2d 92. 

47. Miss.—McDowell v. Minor, 132 
So. 565, 159 Miss. 572—Jennings v. 
Shapira, 95 So. 305, 131 Miss. 596. 

Tex.—Godshalk v. Martin, Civ.App., 
203 S.W. 1161. 

4$. Ala.—Madison Limestone Co. v< 
McDonald, 87 So.2d 545, 264 Ala, 
291—Kinney v. White, 110 So. 394, 
215 Ala. 247—Bell v. King, 98 So. 
796, 210 Ala. 557. 

Fla.—R. W., Holding Corp. v. R. I. 
. W. Waterproofing & , Decorating 
Co., 179 So. 753* 131 frjUu 424.. . 


Ga.—Napier v. Dover, 104 S.E. 214, 
150 Ga. 493. 

Ill.—Sunbeam Corp. v. Central 
Housekeeping Mart, 120 N.E.2d 362, 
2 Ill.App.2d 543. 

Iowa.—State v. McGraw, 183 N.W. 
593, 191 Iowa 1090. 

Md.—Dietrich v. Anderson, 43 A.2d 
186, 185 Md. 103—Eastern States 
Corporation v. Eisler, 30 A.2d 867, 

181 Md. 526. 

N.J.—Raiken v. Monteflore Cemetery 
Ass'n, 196 A. 473, 123 N.J.Eq. 168. 
Tenn.—Locke v. Smith Funeral Serv¬ 
ice Corp., 171 S.W.2d 272, 180 Tenn. 
18. 

Huntington v. Lumpkin, App., 
281 S.W.2d 403—Williams v. Title 
Guaranty & Trust Co., 212 S.W.2d 
897, 31 Tenn.App. 128. 

Tex.—Whaley Farm Corporation v. 

Bieloh, Civ.App., 9 S.W.2d 273. 

Va.—Carper v. Nesbit, 30 S.E.2d 554, 

182 Va. 710. 

3 C.J. p 1257 note 44. 

Case brought up oil merits 
An appeal from an order setting 
aside a judgment by default against 
a nonresident defendant and vacat¬ 
ing an attachment brought the cause 
before the court of review on its 
merits, so that on the taking of an 
appeal the trial court was without 
jurisdiction to try the cause on its 
merits until the appeal was termi¬ 
nated. 

Cal.—Rosenberg v. Bullard, 37 P.2d 
521, 2 C.A.2d 118. 

49. Ala.—Barran v. Roden, 82 So.2d 
398, 263 Ala. 305. 

Cal.—In re Sherman's Estate, 297 F. 
2d 425, 46 C.2d 534. 

Fla.—Crichlow v. Maryland Casualty 
Co., 156 So. 440, 116 Fla. 226. 

Ga.—Southeastern Wholesale Furni¬ 
ture Co. v. Atlanta Metallic Casket 
Co., 66 S.E.2d 68, 84 Ga.App. 271. 
Md.—Frisch v. Frisch, 132 A. 627, 
150 Md. 271. 

N.J.—Industrial Electronics Corp. v. 
Harper, 45 A.2d 671, 137 N.J.Eq. 
530. 

N.T.—Kleinman v. Metropolitan Life 
Ins, Co., 81 N.E.2d 818, 298 N.T. 
217. 

Walthour v. Public Service In¬ 
terstate Transp. Co., 109 N.T.S.2d 
10, 201 Misc. 999. 

N.C.—Scott v. Jordan, 69 S.E.2d 557; 
235 N.C. 244. 

Ohio.—In re Kurtzhalz, 48 N.E.24 
657. 141 Ohio St;. 432. 
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Okl.—Miller v. Wantland, 143 P.2d 
807, 193 Okl. 351, 149 A.L.R. 1025- 
Mason v. Rose, 55 P.2d 765, 176 
Okl. 258. 

Tenn.—Allison v. Allison, 193 S.W. 

2d 476, 29 Tenn.App. 99. 

Power to strike inadvertent order ex¬ 
tending time to plead after ap¬ 
pealed order overruling demurrer 
The trial court after an appeal 
from an order overruling defendant’s 
demurrer has the power to strike an 
order inadvertently made extending 
the time to plead where no bond 
staying proceedings had been filed. 
Md.—Frisch v. Frisch, 132 A. 627, 
150 Md. 271. 

Requiring additional injunction bond 
Although an appeal makes a de¬ 
cree functus officio, it does not de¬ 
prive the trial court of the power 
to require an additional bond or to 
dissolve an injunction on failure to 
file such bond. 

Cal.—Porter v. Superior Court of 
California in and for Los Angeles 
County, 248 P. 1077, 78 C.A. 790. 
Powers as to collateral matters 
where appeal is from incidental 
or interlocutory order or decree 
see infra 8 609. 

50. Fla.—Hensley Ins. Co. v. Echols, 
31 So.2d 625, 159 Fla. 324. 

Md.—Cook v. Boehl, 53 A.2d 555, 188 
Md. 581. 

Mass.—Lowell Bar Ass'n v. Loeb, 52 
N.E.2d 27, 315 Mass. 176. 

Nev.—Norman v. City of Las Vegas, 
175 P.2d 429, 63 Nev. 473. 

N.J.—Industrial Electronics Corp. v. 
Harper, 45 A.2d 671, 137 N.J.Eq. 
530—Whitfield v. Kern, 6 A.2d 411, 
125 N.J.Eq. 515. 

Ohio.—City of Columbus v. Colum¬ 
bus Metropolitan Housing Author¬ 
ity, App., 38 N.E.2d 444—Lorain 
Coal & Dock Co. v. Atkinson, App., 
38 N.E.2d 82. 

Tex.—Pacific Mid-Continent Corp. v. 
Tunstill, Civ.App., 159 S.W.2d 908— 
Birchfleld v. Bourland, Civ.App., 
187 S.W. 422. 

Utah.—Petersen v. Ohio Copper Co., 
266 P. 1Q50, 71 Utah 444. 

Wash.—Pike v. Pike, 167 P.2d 401/84 
Wash.2d 735, 163 A.L.R. 1314— 
Rumbolz v. Public Utility Dist. No. 
1 of Okanogan County, 157 P.2d 
927, 22 Wash.2d 764, 953. ■ * 

3 fc.J. p 1258 note 48—65 C.J. p 1077 
note 41 [d], ‘ ‘ 1 '*■ 
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appellate court or in furtherance of the appeal. 51 
During the time within which, by law, a party may 
file his statement or transcript on appeal, and have 
it settled, the court retains jurisdiction for that pur¬ 
pose; and a settlement and filing of the bill of ex¬ 
ceptions after judgment and appeal taken is a matter 
embraced in the action. 52 However, in jurisdictions 
where the certificate of the trial judge to a bill of 
exceptions constitutes the writ of error, after the 
trial judge has certified one bill of exceptions, he 
has no power to certify another bill for the same par¬ 
ty as to the same judgment until the appellate court 
has disposed of the case in one way or another as 
discussed infra § 843. 


Effect of unauthorised proceedings in lower court . 
Unauthorized proceedings in the lower court, after 
jurisdiction has been acquired by the appellate 
court, are generally held to be void, 53 although, as 
discussed infra § 662, it is sometimes held that pro¬ 
ceedings in violation of a stay are merely erroneous 
or irregular. 

Review by exceptions. Where exceptions have 
been taken and allowed, under statutes providing for 
summary review by way of exceptions, as discussed 
supra § 24, and they are not adjudged immaterial, 
frivolous, or intended for delay, the lower court is 
without power to render judgment or decree until 
the exceptions are disposed of. 54 If a final decree is 


Preservation of status quo see infra 
§§ 619-621. 

51. Ala.—Wood v. Amos, 183 So. 
639, 236 Ala. 477. 

Ariz.—Whitfield Transportation, Inc. 
v. Brooks, 302 P.2d 526, 81 Ariz. 136 
—State ex rel. Morrison v. McCar- 
rell, 295 P.2d 1088, 80 Ariz. 243— 
Ackel v. Ackel, 110 P.2d 238, 57 
Ariz. 14, 133 A.L.R. 549, rehearing 
denied 111 P.2d 628, 57 Ariz. US, 
133 A.L.R. 556—Gotthelf v. Pickett, 
294 P. 837, 37 Ariz. 322. 

Ark.—Reynolds v. Union Bank & 
Trust Co., 30 S.W.2d 218, 182 Ark. 
495. 

Cal.—Imperial Beverage Co. v. Supe¬ 
rior Court of Alameda County, 150 
P.2d 881, 24 C.2d 627. 

Sullivan v. Superior Court, 275 
P.2d 595, 128 C.A.2d 476. 

Conn.—Walsh v. Laffen, 40 A.2d 689, 
131 Conn. 358. 

La.—Mundy v. Phillips, 102 So. 519, 
157 La. 445. 

State ex rel. Tower v. Bell, 6 La. 
App. 245. 

Utah.—Wilson v. Salt Lake City, 174 
P. 847, 52 Utah 506. 

Wash.—Isom v. Olympia Oil & Wood 
Products Co., 94 P.2d 482, 200 

Wash. 642—Kawabe v. Continental 
Life Ins. Co., 166 P. 617, 97 Wash. 
257. 

3 C.J. p 1254 note 38. 

Lack of jurisdiction In appellate 
court 

The supreme court has no jurisdic¬ 
tion to direct the clerk of the chan¬ 
cery court to prepare and deliver a 
transcript of his notes in forma pau¬ 
peris. 

Ark.—Reynolds v. Union Bank & 
Trust Co., 30 S.W.2d 218, 182 Ark. 
495. 

Testing sufficiency of bond 

Although the filing of a bond and 
order granting an appeal divests the 
trial court of jurisdiction, it has the 
right to test the sufficiency of the 
appeal bond as of the date when filed. 
La.—Wainwright v. Wainwright, 60 
So.2d 410, 221 La. 787—Borgne- 


mouth Realty Co. v. Gulf Soap 
Corp., 29 So.2d 841, 211 La. 255— 
Harnischfeger Sales Corporation v. 
Sternberg Co., 148 So. 440, 177 La. 
373. 

Louisiana State Bd. of Medical 
Examiners v. Barber, App., 78 So. 
2d 60—Hotel Donaldson Co. v. An¬ 
derson Hotels of La., App., 75 So. 
2d 884—Felder v. Springfield Farm¬ 
ers’ Co-op. Ass’n, Inc., App., 29 So. 
2d 547. 

Transcription of evidence 

Equity court may order oral testi¬ 
mony given before the court to be 
transcribed and filed and perfect the 
record, after appeal has been taken. 
Ala.—Allen v. Allen, 135 So. 169, 223 
Ala. 223. 

52. Cal.—Morgan v. Neff, 31 P.2d 
1103, 140 C.A.Supp. 757. 

N.D.—Corpus Juris Secundum, cited 
in Muhlhauser v. Becker, 37 N.W. 
2d 352, 359, 76 N.D. 402. 

S.D.—Northern Bag Co. v. Dakota 
Plaster Co., 173 N.W. 726, 42 S.D. 
281—Kippen v. Grant County Mill¬ 
ing Co., 154 N.W. 443, 36 S.D. 220. 
Tex.—Gossler v. Lipper, Civ.App., 93 
S,W.2d 1175. 

Utah.—Hurd v. Ford, 276 P. 908, 74 
Utah 46. 

3 C.J. p 1254 note 39—4 C.J. p 273 
notes 46, 47. 

Kay declare case abandoned for fail¬ 
ure to file 

The special term, notwithstanding 
an appeal, may make orders with ref¬ 
erence to the preparation or settle¬ 
ment of the record, or may declare 
the case abandoned for failure to 
perfect the appeal. 

N.T.—O'Shaughnessy v. Spaulding, 
161 N.Y.S. 348. 

53. Cal.—Wilfert v. Peters, 47 P.2d 
310, 8 C.A.2d 1. 

Ga.—Pryor v. Pryor, 137 S.E. 567, 
164 Ga. 7. 

La.—Jaenke v. Taylor, 109 So. 814, 
161 La. 996. 

Gaiennie Co. v. Weir, 10 La.Aj>p. 
(Orleans) 108, reversed on other 
grounds 62 So. 219, 133 La. 22. 
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Mo.—Niedringhaus v. William F. 
Niedringhaus Inv. Co., 46 S.W.2d 
828, 329 Mo. 84. 

Schramm v. Kraeuchi, App., 156 
S.W.2d 374. 

Okl.—Maisch v. State, 262 P. 203, 128 
Okl. 226—Ratzlaff v. State, 249 P. 
934, 122 Okl. 263—Dooley v. Fore¬ 
man, 221 P. 47, 94 Okl. 163—Short 
v. Chaney, 168 P. 425, 66 Okl. 258 
—Egbert v. St. Louis & S. F. R. 
Co., 151 P. 228, 50 Okl. 623. 

Vt.—Downer v. Battles, 152 A. 805, 
103 Vt. 201. 

3 C.J. p 1258 note 49. 

Granting appeal to additional party 

After the records are transmitted 
to the supreme court on appeal from 
final judgment, the county court is 
unauthorized to allow an appeal to 
another, and the appeal so granted is 
ineffectual for any purpose. 

Wis.—In re Bailey's Estate, 238 N.W. 
845, 205 Wis, 648. 

Substitution of attorneys 

(1) When the trial court has sub¬ 
stituted attorneys pending appeal, its 
act is improper and void; but a mo¬ 
tion in the appellate court to sot 
aside such order cannot be granted, 
there being no record before it on 
which to set aside the order. 

Cal.—Jacobus v. Jacobus, 282 P. 79G, 
208 C. 562. 

(2) The attorney of record when 
the appeal was taken will be recog¬ 
nized as counsel on appeal notwith¬ 
standing the order of substitution 
made in the trial court pending ap¬ 
peal. 

Cal.—Jacobus v. Jacobus, supra. 

54, Mass.—Selectmen of Wakefield 
v. Judge of First Dist. Court of 
Eastern Middlesex, 160 N.E. 427, 
262 Mass. 477—Bartlett v. The 
Roosevelt, 155 N.E. 459, 258 Mass. 
494—Sullivan v. Roche, 153 N.E. 
549, 257 Mass. 166—Wylie v. Blake 
& Knowles Steam Pump Works, 109 
N.E. 396, 221 Mass. 489. 

N.H.—Boston & M. R. R. v. Watkins, 
113 A. 796, 80 N.H. 102. 
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inadvertently entered while exceptions are pending, 
it can take effect only as an order for a decree, 
which cannot become operative until the exceptions 
are disposed of. 5 * On the other hand, the appellate 
court has no jurisdiction over anything which is not 
properly before it on the exceptions. 56 

§ 608. Partial Removal or Appeal Affecting 
Particular Matters 

If an appeal affects only part of a cause, it does not 
suspend the Jurisdiction of the lower court over the re¬ 
mainder of the cause. 

Generally, an appeal or writ of error does not 
stay further proceedings in the cause with respect 
to rights not passed on or affected by the order or 
decree appealed from, but only such as affect the 
execution or operation of such order or decree; 57 
and under a statute so providing, the appeal arrests 
further proceedings only as to matter embraced in 
the judgment appealed from. 58 Where only a part 
of a judgment or decree is appealed from, the re¬ 


mainder is unaffected and may be enforced, 59 and 
if the appeal from the particular order or judgment 
does not bring the entire cause into the appellate 
court, but only sufficient of the record to present 
the question as to the propriety of the particular or¬ 
der or judgment, further proceedings in the conduct 
of the cause may properly be had in the lower 
court. 60 

§ 609. -Incidental or Interlocutory Ap¬ 

peals 

An appellate proceeding for the review of incidental or 
interlocutory matters divests the trial court of jurisdic¬ 
tion only with respect to matters directly involved in, or 
the subject ol, the appellate proceeding. 

Jurisdiction as to the entire cause is not trans¬ 
ferred in an appellate proceeding for the review of 
an incidental or interlocutory matter, but the trial 
court or parties may still proceed in matters not 
involved in the appeal and which are entirely col¬ 
lateral to the part of the case taken up; 61 and the 


Vt.—Davidson v. Davidson, 9 A. 2d 
114. Ill Vt. 24. 

3 C.J. p 1258 note 51. 

In Maine 

(1) When a demurrer is filed and 
joined in the supreme judicial court, 
whether sustained or overruled, and 
exceptions are once taken and allow¬ 
ed, the case should be marked “Law," 
on the docket and continued, and no 
further action taken in nisi prius 
until a decision is received from the 
law court on the issues raised. 

Me.—Gilbert v. Dodge, 156 A. 891, 130 
Me. 417—Tripp v. Park Street Mo¬ 
tor Corporation, 118 A. 793, 122 Me. 

59. 

(2) Where bill of exceptions was 
insufficient because of failure to in¬ 
corporate pleadings and evidence in 
record by appropriate reference, and 
after entry of case in supreme judi¬ 
cial court, parties discovered error, 
agreed on an amendment which 
would supply deficiency, secured its 
purported allowance in superior court 
by justice who heard the case at nisi 
prius, and inserted it in the record 
then in the custody of the clerk of 
the supreme judicial court, all ac¬ 
tion taken in superior court after 
case was entered in supreme judi¬ 
cial court was a nullity. 

Me.—Powers v. Rosenbloom, 59 A. 2d 
844, 143 Me. 408. 

55. Mass.—Wright v. Fisher, 125 N. 
E. 172, 234 Mass. 70. 

3 C.J. p 1258 note 52. 

56. Me.—Bradbury v. Andrews, 37 
Me. 199. 

Mass.—Donovan v. Donovan, 200 N. 
E. 884, 294 Mass. 94. 


| Vt.—Davidson v. Davidson, 9 A.2d 
| 114, 111 Vt. 24. 

3 C.J. p 1258 note 53. 

57. Ark.—Arkansas Nat. Bank v. 
Mcllroy Banking Co., 193 S.W. 278, 
128 Ark. 81. 

Cal.—Eisenberg v. Superior Court in 
and for City and County of San 
Francisco, 226 P. 617, 193 C. 575. 

Iowa.—Abrams v. Sinn, 187 N.W. 491, 
193 Iowa 528. 

La.—Martel v. Peterman, 66 So. 381, 
136 La. 14. 

Md.—Holloway v. Safe Deposit & 
Trust Co. of Baltimore, 136 A. 269, 
152 Md. 289. 

Minn.—State ex rel. Hierl v. District 
Court, Seventh Judicial Dist., 54 N. 
W.2d 5, 237 Minn. 456. 

N.J.—Oliver v. Oliver, 13 A.2d 310, 
127 N.J.Eq. 367. 

Ohio.—Corpus Juris Secundum quot¬ 
ed in In re Kurtzhalz, 48 N.E.2d 
657, 659, 141 Ohio St. 432. 

3 C.J. P 1258 note 54. 

58. N.C.—Herring v. Pugh, 36 S.E. 
287, 126 N.C. 852. 

3 C.J. p 1259 note 55. 

59. Ill.—Smyth v. Stoddard, 67 N.E. 
980, 203 Ill. 424, 96 Am.S.R. 314. 

Ohio.—Corpus Juris Secundum quot¬ 
ed in In re Kurtzhalz, 48 N.E.2d 
657, 659, 141 Ohio St 432. 

3 C.J. p 1259 note 56. 

60. Ala.—Seamon v. Tatum, 20 So.2d 
596, 246 Ala. 310. 

Ky.—Garnett v. Oliver, 45 S.W.2d 
815, 242 Ky. 25. 

Ohio.—Corpus Juris Secundum quot¬ 
ed in In re Kurtzhalz, 48 N.E.2d 
657, 659, 141 Ohio St. 432. 

3 C.J. p 1259 note 57. 

61. Cal.—Rutledge v. Rutledge, 259 
P.2d 79, 119 C.A.2d 114—Barry v. 
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Contractors State License Bd., 193 
P.2d 979, 85 C.A.2d 600—Gray v. 
Bybee, 141 P.2d 32, 60 C.A.2d 564 
—Kane v. Universal Film Exchang¬ 
es, 89 P.2d 693, 32 C.A.2d 365, hear¬ 
ing denied 91 P.2d 577, 32 C.A.2d 
365—Golish v. Feinstein, 11 P.2d 
893, 123 C.A. 547. 

Fla.—Corpus Juris quoted in R. W. 
Holding Corp. v. R. I. W. Water¬ 
proofing & Decorating Co., 179 So. 
753, 759, 131 Fla. 424—Crichlow v. 
Maryland Casualty Co., 156 So. 440, 
116 Fla. 226—Crichlow v. Equitable 
Life Assur. Soc. of U. S., 152 So. 
849, 113 Fla. 668—Davidson v. 

Stringer, 147 So. 228, 109 Fla. 238. 

Ga.—Southeastern Wholesale Furni¬ 
ture Co. v. Atlanta Metallic Cas¬ 
ket Co., 66 S.E.2d 68, 84 Ga.App. 
271. 

Kan.—Owen v. Stark, 267 P.2d 948, 
175 Kan. 800. 

La.—Succession of Ferrill, 118 So. 
69, 166 La. 879. 

Nev.—Buckingham v. Fifth Judicial 
Dist. Court in and for Mineral 
County, 102 P.2d 632, 60 Nev. 129. 

N.J.—Schuster v. Ventnor Gardens, 
140 A. 783, 102 N.J.Eq. 357. 

N.C.—Veazey v. City of Durham, 57 
S.E.2d 377, 231 N.C. 357, rehearing 
denied 59 S.E.2d 429, 232 N.C. 744— 
Safie Mfg. Co. v. Arnold, 45 S.E.2d 
577, 228 N.C. 375. 

Okl.—Adams v. Berry-Beall Dry 
Goods Co., 225 P. 927, 99 Okl. 86. 

Pa.—Solar Electric Co. v. Borough of 
Brookville, 150 A. 92, 300 Pa. 21. 

S.C.— Corpus Juris Secundum cited In 
Johnson v. Brandon Corp., 69 S.E. 
2d 594, 595, 221 S.C. 160. 

Tex.—Pugh v. Childress & Marshall, 
Civ.App., 207 S.W.2d 182—Simpson 
v. Cotten, Civ.App., 165 S.W.2d 142, 
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appellate court is without power to make any orders 
in the cause except with respect to the particular 
order appealed from. 62 An appeal from an order 
on a motion brings up only the motion together with 
copies of papers on which it is founded, but does not 
bring up the action. 63 

The trial court, even when it has the jurisdiction 


to proceed in the main case, after an appeal or writ 
of error from an incidental or interlocutory matter, 
may in its discretion decide to await the determi¬ 
nation of the appellate proceeding. 64 Furthermore, 
the lower court cannot proceed in such manner as 
to lead to a decision, pending the appeal, of the very 
question involved on the appeal, 65 or of a question 


error dismissed—Clark v. Dallas 
Joint Stock Land Bank of Dallas, 
Civ.App., 153 S.W.2d 668—Chapman 
Milling Co. v. Yakey, Civ.App., 51 
S.W.2d 639. 

Wyo.—Grieve v. Huber, 285 P. 788, 
41 Wyo. 168. 

3 C.J. p 1259 note 60—19 C.J. p 592 
note 20. 

Appointment of receiver 

(1) An appeal from an interlocu¬ 
tory order appointing a receiver does 
not suspend the jurisdiction of the 
trial court over the case on its mer¬ 
its. 

Fla.—R. TV. Holding Corp. v. R. I. 
W. Waterproofing & Decorating 
Co., 179 So. 753, 131 Fla. 424. 

Tex.—Magnolia Petroleum Co. v. 

Jackson, Civ.App., 80 S.W.2d 388. 
Wyo.—Grieve v. Huber, 285 P. 788, 
41 Wyo. 168. 

3 C.J. p 1260 note 60 [e]. 

(2) Even though one of the 
grounds alleged on appeal against 
the validity of an order appointing 
receiver is want of jurisdiction over 
appellant’s person this does not di¬ 
vest the trial court of jurisdiction to 
proceed. 

Wyo.—Grieve v. Huber, supra. 

(3) The trial court may entertain 
an application to make such receiver 
a party to a mortgage foreclosure 
suit. 

N.J.—Schuster v. Ventnor Gardens, 
140 A. 783, 102 N.J.Eq. 357. 
Demurrer to one defense 

An appeal from order sustaining 
demurrer to one of several specific 
defenses which does not result in im¬ 
mediate final judgment does not act 
as supersedeas of entire proceedings. 
S.C.—Waring v. Johnson, 149 S.E. 
840, 152 S.C. 317. 

G-rant or denial of change of venue 
or plea of privilege 

(1) An appeal from an order re¬ 
fusing a change of venue or overrul¬ 
ing a plea of privilege does not de¬ 
prive the lower court of jurisdic¬ 
tion of the main case, and it may 
be tried pending the appeal, under a 
statute providing that an appeal 
from such an order does not suspend 
the trial of the case on its merits. 
Tex.—Newlin v. Smith, 150 SW.2d 
233, 136 Tex. 260—Ex parte Scott, 
123 S.W.2d 306, 133 Tex. 1, answers 
to certified questions conformed to, 
Civ.App., 126 S.W.2d 525. 

Martin v. McKean & McNeal, 
Com.App., 257 S.W. 241. 


Hervey v. Forse, Civ.App., 253 S. 
W.2d 701—Texas & P. Ry. Co. v. 
Wood, Civ.App., 211 S.W.2d 321, 
error refused no reversible error— 
Georgian Oil Corp. v. Chemical 
Process Co., Civ.App., 151 S.W.2d 
280—Panhandle Compress & Ware¬ 
house Co. v. Badgett, Civ.App., 80 
S.W.2d 466—Universal Transport 
& Distributing Co. v. Ramos, Civ. 
App., 47 S.W.2d 857—Griffin v. Bur- 
rus, Civ.App., 24 S.W.2d 805, af¬ 
firmed, Com.App., 24 S.W.2d 810— 
Smith v. Realty Trust Co., Civ. 
App., 285 S.W. 907—Lindley v. 
Merchants’ & Farmers’ State Bank, 
Civ.App., 264 S.W. 159. 

67 C.J. p 224 note 33. 

(2) Also, pending an appeal from 
an order overruling a plea of privi¬ 
lege the court may permit plaintiff 
to take a nonsuit. 

Tex.—McNeill v. Hubert, 23 S.W.2d 
331, 119 Tex. 18. 

(3) However, when an order over¬ 
ruling a plea of privilege or motion 
for change of venue is reversed on 
appeal, the judgment of the trial 
court becomes a nullity. 

Tex.—Smith v. First Nat. Bank in 
Groveton, Civ.App., 147 S.W.2d 856 
—Murray v. Snodgrass, Civ.App., 
71 S.W. 2d 1110. 

67 C.J. p 224 note 34. 

(4) When a plea of privilege is sus¬ 
tained, the power of the trial court 
to try the case is suspended pending 
appeal, under a statute so providing. 
Tex.—Allen v. Woodward, 239 S.W. 

602, 111 Tex. 457. 

Texas & F. Ry. Co. v. Wood, Civ. 
App., 211 S.W.2d 321, error refused 
no reversible error—Old Nat. Life 
Ins. Co. v. Bibbs, Civ.App., 175 S. 
W.2d 304, error dismissed. 

Temporary injunctions 

(1) An appeal from an order grant¬ 
ing or refusing a temporary injunc¬ 
tion does not suspend the jurisdic¬ 
tion of the trial court to determine 
the case on the merits. 

Tex.—Magnolia Petroleum Co. v. 
Blankenship, Civ.App., 70 S.W.2d 
258—Hill v. Pure Oil Co., Civ.App., 
38 S.W.2d 855—Staples v. State, 
Civ.App., 244 S.W. 1064. 

Va.—Lynch v. Clinch Motor Co., 108 
S.E. 641, 131 Va. 202. 

3 C.J. p 1260 note 60 [d]. 

(2) Also, it may entertain a mo¬ 
tion to discontinue the proceeding. 
La.—City of New Orleans v. Damer- 

on, 89 So. 685, 149 La. 535, 
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(3) And, since a final determina¬ 
tion by the trial court bears no nec¬ 
essary relation to the temporary 
injunction, an order granting or re¬ 
fusing permanent relief may be en¬ 
tered rendering the interlocutory ap¬ 
peal moot, and subject to dismissal 
for that reason. 

Tex.—Rhoton v. Texas Land & Mort¬ 
gage Co., Civ.App., 80 S.W. 2d 763— 
Magnolia Petroleum Co. v. Blanken¬ 
ship, Civ.App., 70 S.W.2d 258—Hill 
v. Pure Oil Co., Civ.App., 38 S.W.2d 
855. 

62. Fla.—Corpus Juris quoted in R. 
W. Holding Corp. v. R. I. W. Wa¬ 
terproofing & Decorating Co., 179 
So. 753, 759, 131 Fla. 424. 

N.J.—Schuster v. Ventnor Gardens, 
140 A. 783, 102 N.J.Eq. 357. 

S.C.—Johnson v. Brandon Corp., 69 
S.E.2d 594, 221 S.C. 160. 

3 C.J. p 1260 note 61. 

63. Ohio.—Corpus Juris Secundum 
quoted in In re Kurtzhalz, 48 N.E. 
2d 657, 659, 141 Ohio St. 432. 

Okl.—Adams v. Berry-Beall Dry 
Goods Co., 225 P. 927, 99 Okl. 86. 
3 C.J. p 1259 note 58. 

64. Cal.—Hayes v. Pierce, 104 P.2d 
499, 15 C.2d 662. 

Ga.—Chicago Veneer Co. v. Alexan¬ 
der, 135 S.E. 489, 163 Ga. 27. 

Southeastern Wholesale Furni¬ 
ture Co. v. Atlanta Metallic Casket 
Co., 66 S.E.2d 68, 84 Ga.App. 271. 

3 C.J. p 1259 note 59. 

Stay of entry of judgment Improper 
Granting a stay of entry of judg¬ 
ment on verdict, until determination 
of an appeal from an order denying 
motion for judgment notwithstand¬ 
ing, for the purpose of giving defend¬ 
ant additional time to move for new 
trial, was not within the inherent 
power of a court, since the avoidance 
of the pendency of more than one 
appeal in a case was not a function 
of the trial court necessary to its 
existence and plaintiff had the right 
to have judgment entered promptly, 
to draw interest thereon and the ben¬ 
efit of the lien thereof on property 
of defendant. 

Cal.—Woods v. Rechenmacher, 127 
P.2d 614, 53 C.A.2d 294. 

Suit in forma pauperis 
La.—Williams v. Burnham, 172 So. 
525, 186 La. 454. 

65. Fla.— Corpus Juris quoted In R. 
W. Holding Corp. v. R, I, w. Wa¬ 
terproofing & Decorating Co., 179 
So. 753, 759, 131 Fla. 424. 
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which cannot properly arise or be determined until 
after the determination of the appeal; 66 nor may it 
so dispose of the cause as to interfere with the 
jurisdiction or orders of the appellate court; 67 and 
the proceedings had in the lower court pending ap¬ 
peal are subject to be set aside if they are incon¬ 
sistent with the order or decision of the appellate 
court. 68 

§ 610. - Proceedings for Review by or 

against One or More Coparties 

A trial court retains Jurisdiction as to those parties 
not affected by an appellate proceeding involving the 
rights of only a portion of the parties before the trial 
court. 

The trial court retains jurisdiction as to those 
parties who are not interested in an appellate pro¬ 
ceeding involving the rights of only a portion of 
the parties. 69 However, the rights of the party 
appealing cannot be affected; and where an appeal 
is taken by one defendant the trial court, pending 
the appeal, cannot take any step in the case, where 


APPEAL & ERROR §§ 609-610 

defendants are so connected that the rights of one 
cannot be determined without affecting the rights of 
the others. 70 Also, if an appeal brings up the 
entire case for a trial de novo, it brings it up as 
to all the parties, regardless of whether they have 
appealed or not. 71 

Ordinarily, an appeal operates only as to appellant 
and appellee, 72 even where the judgment or decree 
is against other defendants who do not appeal, 73 
and does not divest jurisdiction of the lower court 
over issues between appellees. 74 

Pending an appeal from an order dismissing a pe¬ 
tition of intervention, the trial court cannot, on de¬ 
fault of defendant, render a judgment for plaintiff 
free from the claims of the intervener; 75 and an 
appeal in the main case deprives the trial court of 
jurisdiction to enter a judgment dismissing the in¬ 
tervener’s petition; 76 but if an intervention has been 
severed from the original suit, an appeal from a 
judgment in the intervention does not deprive the 


La.—Swift & Co. v. Leon Cahn & 
Co., 92 So. 355, 151 La. 837. 

Miss.—Turner v. Carter, 132 So. 333, 
159 Miss. 496. 

N.C.—Joyner v. Champion Fibre Co., 
101 S.E. 373, 178 N.C. 634. 

3 C.J. p 1269 note 62. 

Controlling principles of case involv¬ 
ed in appeal 

When an interlocutory appeal has 
been validly granted to settle the 
controlling principles in the case, the 
trial court is without power to pro¬ 
ceed until the disposition of appeal. 
Miss.—Turner v. Carter, 132 So. 333, 
169 Miss. 496. 

66. Fla.—Corpus Juris Quoted In R. 
W. Holding Corp. v. R. I. W. Wa¬ 
terproofing & Decorating Co., 179 
So. 753, 759, 131 Fla. 424. 

S.C.—State v. Earle, 44 S.E. 781, 66 
S.C. 194. 

3 C.J. p 1260 note 63. 

67. Cal.—Neustadt v. Skernswell, 
App., 151 P.2d 857, rehearing grant¬ 
ed 152 P.2d 470. 

Fla.—Crichlow v. Equitable Life As- 
sur. Soc. of U. S., 152 So. 849, 113 
Fla. 668—Moody v. Volusia Coun¬ 
ty, 107 So. 185, 90 Fla. 864. 

68. Ark.—American Nat. Bank v. 
Douglas, 189 S.W. 161, L.R.A.1917B 
588, 126 Ark. 7. 

Fla.—-Crichlow v. Maryland Casualty 
Co., 156 So. 440, 116 Fla. 226— 
Crichlow v. Equitable Life Assur. 
Soc. of TJ. S., 152 So. <849, 113 Fla. 
668—Willey v. W. J. Hoggson Cor¬ 
poration, 105 So. 126, 89 Fla. 446. 

N. J.—Schuster v. Ventnor . Gardens, 
140 A. 783, 102 N.J.Bq. i$67. 

Tex.—Continental Fire &«»Gds. .* Ins. 

4A C.J. S.—-26 


Corp. v. Whitlock, Civ.App., 213 
S.W.2d 761. 

Final decree pending appeal from or¬ 
der overruling demurrer or mo¬ 
tion to dismiss 

In the absence of a supersedeas or¬ 
der, the lower court may, pending an 
appeal from an order overruling a de¬ 
murrer to the bill or denying a mo¬ 
tion to dismiss, render a final decree 
in the case, but this is subject to be 
vacated if appellant prevails. 

Fla.—Gill v. Smith, 157 So. 657, 117 
Fla. 176—Crichlow v. Maryland 
Casualty Co., 156 So. 440, 116 Fla- 
226. 

69. Ark.—Payne v. Road Imp. Dist. 
No. 1 of Howard County, 232 S.W. 
943, 149 Ark. 491. 

Cal.—Willet & Burr v. Alpert, 185 P. 
976, 181 C. 652. 

La.—Norwich Union Indemnity Co. 
v. Judlin & Whitmire, 7 La.App. 
379. 

Okl.—Stetler v. Boling, 152 P. 452, 
52 Okl. 214. 

Tenn.—Gilbert v. Smith, 14 Tenn. 
App. 500. 

Tex.—General Motors Acceptance 
Corporation v. U. S. Fidelity & 
Guaranty Co., Civ.App., 48 S.W.2d 
1029. 

3 C.J. p 1260 note 64. 

Only part of defendants involved 

(1) A review by a proceeding in 
error of the action of a court in dis¬ 
missing certain defendants from a 
case does not serve to delay or pre¬ 
vent either continuance of the trial 
and a judgment against a defendant 
not dismissed or a review of such 
judgment by error proceedings. 
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Ohio.—Bruce-MacBeth Engine Co. v. 
J. P. Eustis Mfg. Co., 8 Ohio App. 
341. 

(2) Where plea of privilege has 
been sustained as to defendant in 
cross action, an appeal from this or¬ 
der does not suspend the jurisdiction 
of the trial court to proceed on the 
merits as to defendant in the main 
action whose plea was overruled. 
Tex.—Pittman & Harrison Co. v. 

Boatenhamer, Civ.App., 210 S.W. 
972, dismissed for want of jurisdic¬ 
tion. 

(3) Where only one defendant ap¬ 
peals, the judgment below is final as 
to the others. 

Vt.—May v. Bliss, 22 Vt. 477. 

70. Ala.—Downes v. Norrell, 74 So. 

2d 593, 261 Ala. 430. 

Fla.—Corpus Juris cited in Thursby 
v. Stewart, 138 So. 742, 751, 103 
Fla. 990. 

3 C.J. p 1261 note 68. 

71- Ga.—Turn ell v. Carter, 64 S.E. 

114, 5 Ga.App. 847. 

3 C.J. p 1261 note 69. 

72. Ohio.—Glass v. Greathouse, 20 
Ohio 503. 

3 C.J. p 1261 note 65. 

73. Conn.—Chapin v. Babcock, 34 A. 
1039, 67 Conn. 255. 

3 C.J. p 1261 note 66. 

74. La.—Levy v. Collins, 32 La Ann. 
1003. 

75. Mont.—Moreland v. Monarch 
Min. & Mill. Co., 178 P. 175, 55 
Mont. 419. 

76. Mo^—Bromschwig v. Carthage 

Marble & White JUiipe Co.* 68 S.W. 
2£ 820, 334. Mo. 83^. ; 
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court of jurisdiction to render judgment in the main 
action . 77 

§ 611 . Force and Effect of Judgment, Order, 
or Decree Appealed from 

Except as otherwise provided by statute, an appellate 
proceeding by way of appeal which brings the case up for 
trial de novo operates to vacate the judgment of the lower 
court, While a proceeding by writ of error or in the nature 
thereof merely suspends the Judgment. 

A distinction is to be observed as to the force and 
effect of a judgment pending proceedings for re¬ 
view, aside from controlling influence of positive 
statute; where the proceeding is one in which the 
cause is retried as on original process, the judg¬ 
ment is vacated, but if the proceeding is in the na¬ 


ture of an ancient writ of error, merely requiring 
a review of errors and an affirmance of the judg¬ 
ment, or a reversal and remanding for further trial, 
the judgment of the lower court is not vacated, but 
merely suspended . 78 Hence, if a statutory remedy 
by appeal provides for a complete trial de novo in 
the appellate court, or it expressly so provided, the 
perfection of the proceeding usually operates to 
vacate the judgment of the court below . 79 

On the other hand, under statutes either so pro¬ 
viding or making the scope and effect of an ap¬ 
pellate proceeding similar to those of a proceeding 
in error, it is often held that perfection of the 
proceeding does not annul the judgment but merely 
suspends ; 80 or has the effect of devitalizing the 


77. Tex.—Moran v. Midland Farms 
Co., Civ.App., 282 S.W. 612. 

78. U.S.— Corpus Juris Secundum 
cited in United States v. Henke 
Const. Co., D.C.Mo„ 68 F.Supp. 3, 4. 

Ind.—Young v. State, 34 Ind. 46. 

Mass.—Lee v. Fowler, 161 N.E. 910, 
263 Mass. 440. 

Mo.—State ex rel. Hermann v. Green, 
App., 76 S.W.2d 432. 

Neb.— Corpus Juris Secundum quoted 
in In re Marsh’s Estate, 17 N.W. 
2d 471, 474, 145 Neb. 559— Corpus 
Juris Secundum quoted in Chilen 
v. Commercial Casualty Ins. Co., 
283 N.W. 366, 370, 135 Neb. 619. 

Tenn.—Shepard v. Lanier, 241 S.W.2d 
587, 192 Tenn. 608. 

Merriman v. Coca Cola Bottling 
Co. of McMinnville, Tenn., 68 S.W. 
2d 149, 17 Tenn.App. 433. 

3 C.J. p 1261 note 70. 

Effect of appeal not operating to va¬ 
cate judgment as not discharging 
attorney’s lien see Attorney and 
Client § 217. 

Nature and effect of appeals and 
writs of error generally see supra 
§§ 9-22. 

79. Ala.—Alabama Power Co. v. 
Thompson, 32 So.2d 795, 250 Ala. 7, 
9 A.L.R.2d 974. 

Ill.—In re Farlin, 112 N.E.2d 736, 
350 IlI.App. 328. 

Iowa.—Yost v. Gadd, 288 N.W. 667, 
227 Iowa 621. 

Me.—Sears, Roebuck & Co. v. City 
of Portland, 68 A.2d 12, 144 Me. 
250— Corpus Juris Secundum cited 
In Shannon v. Shannon, 51 A.2d 
181, 183, 142 Me. 307. 

Mont.— Corpus Juris Secundum cited 
in State v. Holmes, 124 P.2d 700, 
703, 113 Mont. 144. 

Neb.— Corpus Juris Secundum quoted 
in In re Marsh’s Estate, 17 N.W. 
2d 471, 474, 145 Neb. 559— Corpus 
Juris Secundum quoted in Chilen 
v. Commercial Casualty Ins. Co., 
283 N.W. 366, 370, 135 Neb. 619. 

Or.— Corpus Juris Secundum cited In 
In re McKinney’s Estate, 149 P.2d 


980, 985, 175 Or. 28, rehearing de¬ 
nied 151 P.2d 459, 175 Or. 28. 

R.I.—Corpus Juris Secundum cited 
in Salerno v. George A- Fuller Co., 
42 A.2d 28, 31, 71 R.I. 41. 

Tenn.—State v. James Sanford Agen¬ 
cy, 69 S.W.2d 895, 167 Tenn. 339- 
Collier v. City of Memphis, 26 S.W. 
2d 152, 160 Tenn. 500—McCormick 
v. Phillips, 204 S.W. 636, 140 Tenn. 
268. L.R.A.1918F 791. 

Smith v. Prichard, 122 S.W.2d 
829, 22 Tenn.App. 321—Fourth & 
First Nat. Bank v. Harris, 9 Tenn. 
App. 301—Ransom v. Carlisle, 8 
Tenn.App. 448—Mathews v. Math¬ 
ews, 3 Tenn.App. 172. 

Tex.—Robertson v. National Spiritu¬ 
alists’ Ass’n of United States of 
America, Civ.App., 25 S.W.2d 889. 
Utah.—Moormeister v. Golding, 27 
P.2d 447, 84 Utah 324. 

Wash.—Corpus Juris Secundum quot¬ 
ed in Tucker v. Brown, 150 P.2d 
604, 651, 20 Wash.2d 740. 

3 C.J. p 1262 note 74—15 C.J. p 1024 
note 95. 

Vacation of judgment without trial 
de novo 

“The effect of a simple appeal from 
one common-law court to another, 
under our statute, is to vacate the 
judgment appealed from, but leave 
the cause, with all its incidents, pre¬ 
cisely as it stood before the rendition 
of that judgment. The pleadings and 
evidence remain unaffected. The 
cause is to be heard and tried in the 
appellate court, as if no judgment 
had been pronounced or rendered in 
the court below. . . . The matter 
is not to be taken up de novo, but 
the action of the Supreme Court will 
commence at that stage of the pro¬ 
ceedings which existed immediately 
prior to the judgment of the court be¬ 
low.” 

N.H.—Stalbird v. Beattie, 36 N.H. 
455, 456, 72 Am.D. 317. 

Extent of vacation 

The extent to which a Judgment is 
vacated by appeal depends on sub¬ 
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ject matter of appeal and jurisdiction 
of appellate court over such subject 
matter. 

Me.—Shannon v. Shannon, 51 A.2d 
181, 142 Me. 307. 

80. Ariz.—Borrow v. El Dorado 
Lodge, Inc., 254 P.2d 1027, 75 Ariz. 
218. 

Cal.—Spencer v. Nelson, 180 P.2d 886, 
30 C.2d 162. 

Skaggs v. City of Los Angeles, 
291 P.2d 572, 138 C.A.2d 269, re¬ 
hearing denied 292 P.2d 572, 138 C. 
A.2d 269—Wold v. Luigi Consen- 
tino & Sons, 241 P.2d 1032, 109 C. 
A.2d 854. 

Ill.—People ex rel. Nelson v. Ridge 
Country Club, 76 N.E.2d 461, 399 
Ill. 46—People v. Wright, 120 N.E. 
242, 284 Ill. 339. 

Ind.—Gray v. Royse, 144 N.E. 854, 
82 Ind.App. 101. 

Ky.—Garnett v. Oliver, 45 S.W.2d 
815, 242 Ky. 25. 

La.—Succession of Brower, 84 So.2d 
191, 228 La. 785, followed in 84 So. 
2d 194, 228 La. 795—-Buuck v. Fos, 
84 So.2d 186, 228 La. 773. 

Mass.—Lee v. Fowler, 161 N.E, 910, 
263 Mass. 440. 

N.J.—Smith v. Norton-Latham Co., 
172 A. 385, 116 N.J.Eq. 61—Schu¬ 
ster v. Ventnor Gardens, 140 A. 783, 
102 N.XEq. 357. 

Ohio.—State ex rel. Wuebker v. Bock- 
rath, 87 N.E.2d 462, 152 Ohio St. 
77—Union Trust Co. v. Lessovltz, 
171 N.E. 849, 122 Ohio St. 406— 
Bassett v. Daniels, 10 Ohio St. 617. 

Sedgwick v. Sedgwick, 59 N.E. 
2d 611, 74 Ohio App. 435—Ohio 
Fuel Gas Co. v. City of Mt. Ver¬ 
non, 174 N.E. 260, 37 Ohio App. 169. 

Jones v. Whaley, 5 Ohio Supp. 
174. 

Okl.—Blair v. Cone, 13 P.2d 128, 158 
Okl. 234—Scott v. Joines, 176 P. 
504, 71 Okl. 89. 

Tenn.—Shepard v. Lanier, 241 S.W. 
2d 587, 192 Tenn, 608—Collier v. 
City of Memphis, 26 S.W.2d 152, 
160 Tenn. 500, 
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judgment 80 - 5 and does not vacate or suspend 
the judgment appealed from; 80 - 10 and, except 
in so far as its execution is stayed, it remains 
in force and is binding on the parties as to every 
question directly decided until it is reversed or set 
aside. 81 If affirmed by the appellate court, it does 
not become thereby the judgment of such court, 
but dates from the time of its original entry. 82 The 
institution of a proceeding in error does not suspend 
the power of the trial court to revive a judgment in 
the name of the proper party in interest pending 
appeal. 82 - 5 

§ 612. - Lien of Judgment 

As discussed in Judgments § 509, unless there is a 
statutory provision to the contrary, or the judgment 
is vacated or reversed, an appeal or proceeding in 
error usually does not discharge the lien of a judg¬ 
ment but merely suspends its enforcement. 

The question of whether an appellate proceeding 
extends the time for the enforcement of a lien is 
considered in Judgments § 498, and whether it post¬ 
pones the lien to other liens attaching pending the 
appeal in Judgments § 486. 


APPEAL & ERROR §§ 611-613 

The effect of appellate proceedings on the right 
of redemption of the judgment debtor or his cred¬ 
itors is considered in Executions § 254. 

§ 613. - Enforcement of Judgment* Or¬ 

der, or Decree 

a. In general 

b. Action on judgment 

a. In General 

If an appellate proceeding does not operate as a 
supersedeas or stay or does not vacate the judgment, the 
mere pendency of the proceeding, without the grant of a 
supersedeas or stay or the giving of a statutory bond, 
does not prevent the enforcement of the judgment or 
decree. 

Generally, if no supersedeas or stay is granted by 
the court or obtained by giving a statutory bond or 
undertaking, and if an appeal or writ of error does 
not operate by statute as a supersedeas or stay, 
a judgment or decree which is final and requires no 
further action in the court below may be enforced 
by execution or otherwise notwithstanding the pen¬ 
dency of the appeal or writ of error, 83 unless it is 
vacated thereby, as discussed supra § 611. Never- 


Merriman v. Coca Cola Bottling 
Co. of McMinnville, Tenn., 68 S.W. 
2d 149, 17 Tenn.App. 433. 

Tex.—Wallace v. Adams, Civ.App., 
243 S.W. 572. 

Vt.—Davidson v. Davidson, 9 A. 2d 
114, 111 Vt. 24. 

Wyo.—Corpus Juris Secundum cited 
in In re Hartt's Estate, 295 P.2d 
985, 1016. 

3 C.J. p 1261 note 71. 

Attachment 

The phrase “and the original ac¬ 
tion shall proceed to trial and judg¬ 
ment as though no appeal had been 
taken,” as used in statute authoriz¬ 
ing a party to a suit affected by an 
order discharging or refusing to dis¬ 
charge order of attachment to ap¬ 
peal on Questions of law is applica¬ 
ble only to actions in personam. 

Ohio.—Pilgrim Distributing Corp. v. 
Galsworthy, Inc., 76 N.E.2d 382, 
148 Ohio St. 567. 

Decree after rescript 

(1) The entry of an appeal in su¬ 
preme judicial court vacates a final 
decree, other than a final decree after 
rescript. 

Mass.—Carilli v. Hersey, 20 N.E. 2d 
492, 303 Mass. 82. 

(2) Ordinarily, an appeal from a 
final decree after rescript does not 
vacate final decree after rescript 
from which appeal was taken, but 
brings to the full court the final de¬ 
cree after rescript merely fpr pur¬ 
pose of comparison with rescript and 
possibly does that only where re¬ 


script did not prescribe exact words 
of decree. 

Mass.—Carilli v. Hersey, supra. 

80.5 Tenn.—Lacy v. Rymer, 187 S. 
W.2d 653, 28 Tenn.App. 180. 

80.10 Nev.—First Nat. Bank of Nev. 
v. Wolff, 202 P.2d 878, 66 Nev. 51. 

81- Ala.—Petchey v. Allendale Land 
Co., 112 So. 818, 216 Ala. 167. 

Cal.—Martin v. Board of Trustees of 
Leland Stanford Jr. University, 99 
P.2d 684, 37 C.A.2d 481. 

Conn.—Silverstone v. Lillie, 103 A. 

2d 915, 141 Conn. 104. 

Ga.—Forrester v. Pullman Co., 19 S. 

E.2d 330, 66 Ga.App. 745. 

Ill.—Conlon v. Gindele, 198 Ill.App. 
364. 

Ind.—State ex rel. Pollard v. Superior 
Court of Marion County, Room 3, 
122 N.E.2d 612, 233 Ind. 667. 

Morten v. City of Aurora, 182 
N.E. 259, 96 Ind.App. 203. 

Mass.—Seder v. Kozlowski, 40 N.E.2d 
14, 311 Mass. 30. 

Mich.—Fulton v. Ewing, 57 N.W.2d 
441, 336 Mich. 51. 

N.V.—Collins v. Efef Associates, 129 
N.Y.S.2d 644. 

Pa.—In re Elkin, 137 A. 459, 289 Pa. 
327. 

Vt.—Essex Storage Electric Co. v. 
Victory Lumber Co., 108 A. 426, 93 
Vt. 437. 

3 C.J. p 1261 note 72. 

Recognition, of binding force of judg¬ 
ment 

An appeal from a judgment does 
not have effect of vacating the judg¬ 
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ment, and such judgment is in full 
force and effect until reversed and 
is binding on parties as to every 
question decided. 

Ind.—Daugherty et al. v. Daugherty, 
83 N.E.2d 485, 119 Ind.App. 180, 
rehearing denied 83 N.E.2d 902, 119 
Ind.App. 180. 

82. Colo.—Steinhauer v. Colmar, 55 
P. 291, 11 Colo.App. 494. 

Tex.—Cherry v. Speight, 28 Tex. 503. 
3 C.J. p 1262 note 73. 

82.5 Okl.—Deichman v. Harris, 182 
P.2d 751, 199 Okl. 33—Lallathin v. 
Keaton, 178 P.2d 101, 198 Okl. 312. 
83- U.S.—Smith v. Landis, D.C.La., 
106 F.Supp. 264, affirmed, C.A., 211 
F.2d 116. 

Ala.—Ohio Cas. Ins. Co. v. Gantt, 54 
So.2d 595, 256 Ala. 262. 

Cal.—Huskey v. Berini, 288 P.2d 43, 
143 C.A.2d 613—Vangel v. Vangel, 
254 P.2d 919, 116 C.A.2d 615— 
Stockton Theaters v. Palermo, 241 
P.2d 54, 109 C.A.2d 616—Lunt v. 
Boris, 197 P.2d 568, 87 C.A.2d 694 
—-W. Jay Saylor, Limited, v. Su¬ 
perior Court in and for Los Angeles 
County, 20 P.2d 989, 131 C.A. 185 
—First Nat. Bank v. McCoy, 297 
P. 571, 112 C.A. 665—Mortgage Se¬ 
curities Co. of California v. Pfaff- 
man, 190 P. 641, 47 C.A. 383. 

Fla.—Horn v. Horn, 73 So.2d 905. 

Ga.—Ennis v. Ennis, 63 S.E.2d 887, 
207 Ga. 665—Alford v. Gibson, 131 
S.E. 529,. 161 Ga. 567. 

American Mut. Liability Ins. Co. 
v. Ellison, 62. S.E.2d 656, 82 Ga. 
App. 712*. . 
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theless, the pendency of an appeal or writ of error 
prevents further action by the court below in en¬ 
forcement of the judgment, order, or decree appealed 


from, in whole or in part, as long as the appeal or 
proceeding in error is undisposed of ; 84 and, although 
the lower court may not be deprived of jurisdic- 


111.—People ex rel. Dilks v. Board of 
Education of Paxton Community 
High School Dist. No. 117, in Ford 
County, 283 Ill.App. 378. 

Iowa.—Scheffers v. Scheffers, 44 N. 
W.2d 676, 241 Iowa 1217—Spring 
v. Spring, 229 N.W. 147, 210 Iowa 
1124. 

Ky.—Barron v. Phelps, 238 S.W.2d 
1016—Lowery v. Madden, 214 S.W. 
2d 592, 308 Ky. 342—Wood v. Wil¬ 
liams, 178 S.W.2d 20, 296 Ky. 594 
—Bituminous Casualty Exchange 
v. Ford Elkhorn Coal Co., 56 S.W. 
2d 722, 247 Ky. 102—Cloud v. Mid¬ 
dleton, 44 S.W.2d 559, 241 Ky. 595 
—Fidelity & Deposit Co. of Mary¬ 
land v. Helm, 289 S.W. 280, 217 
Ky. 384. 

La.—Pettingill v. Hills, Inc., 6 So.2d 
660, 199 La. 557—Hollingsworth v. 
Caldwell, 196 So. 10, 195 La. 30— 
Wetherbee v. Lodwick Lumber Co., 
193 So. 671, 194 La. 352—Continen¬ 
tal Securities Corp. v. Wetherbee, 
175 So. 571, 187 La. 773—Bomarito 
v. Max Barnett Furniture Co., 150 
So. 2, 177 La. 1010—Mundy v. Phil¬ 
lips, 102 So. 519, 157 La. 445— 
Fontenot v. Fontenot, 101 So. 218, 
156 La. 844—Jefferson v. Gamm, 90 
So. 682, 150 La. 372. 

Succession of Bongiovanni, App., 
187 So. 343—Austin v. Currie, 134 
So. 723, 16 La.App. 375—Wheless 
Auto Supply Co. v. Steinau, 127 
So, 452, 13 La.App. 153—Koshland 
v. Jones, 118 So. 843, 9 La.App. 65. 

Mass.—Lowell Bar Ass’n v. Loeb, 52 
N.E.2d 27, 315 Mass. 176—Means v. 
Leveroni, 7 N.E.2d 418, 297 Mass. 
61. 

Mich.—Scott v. Scott, 239 N.W. 297, 
255 Mich. 663. 

Miss.—Stone v. McKay Plumbing Co., 
30 So.2d 91, 200 Miss. 792. 

Mo.—State ex rel. Lyons v. Mary¬ 
land Cas. Co., 278 S.W.2d 754— 
Wormington (Woolsey) v. City of 
Monett, 218 S.W.2d 586, 358 Mo. 
1044—Aquamsi Land Co. v. City 
of Cape Girardeau, 142 S.W.2d 332, 
346 Mo. 524—People’s Bank of 
Glasgow v. Yager, 46 S.W.2d 585, 
329 Mo. 767. 

Mont.—Nepstad v. East Chicago Oil 
Ass’n, 29 P.2d 643, 96 Mont. 183. 

Nev,—Caplow v. Eighth Judicial Dist. 
Court In and For Clark County, 302 
P.2d 755. 

N.J.—Ditmars v. Camden Trust Co., 
24 A.2d 213, 131 N.J.Eq. 85—Moore 
v. Splitdorf Electrical Co., 179 A. 
25, 118 N.J.Eq. 311. 

N.M.—Clark v. Rosenwald, 247 P. 
306, 31 N.M. 443—Llewellyn v. 

First State Bank of Las Cruces, 
161 P. 1185, 22 N.M. 358. 


N.Y.—In re Durant, 193 N.Y.S. 652, 
201 App.Div. 1. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476—Smith v. Grilk, 250 
N.W. 787, 64 N.D. 163. 

Okl.—Lallathin v. Keaton, 178 P.2d 
101, 198 Okl. 312—Miller v. Want- 
land, 143 P.2d 807, 193 Okl. 351, 
149 A.L.R. 1025—Scott v. Joines, 
175 P. 504, 71 Okl. 89. 

Pa.—Geiger v. U. S. Fidelity & Guar¬ 
anty Co., 184 A. 464, 121 Pa.Super. 
554. 

S.D.—Pendergast v. Muns, 238 N.W. 
344, 59 S.D. 135—State v. Knight, 
219 N.W. 258, 52 S.D. 572. 

Tex.—Walker v. Kingsbury, Civ.App., 
195 S.W.2d 213—Johnson v. Bal¬ 
lard, Civ.App., Ill S.W. 2d 835— 
Tesch v. Schlottmann, Civ.App., 
72 S.W. 2d 656—State v. Wright, 
Civ.App., 56 S.W. 2d 950—Cooper 
v. Decker, Civ.App., 21 S.W.2d 70— 
Kirby v. Morris, Civ.App., 198 S.W. 
995, error refused. 

Vt.—Firestone Tire & Rubber Co. v. 
Hart’s Estate, 158 A. 92, 104 Vt. 
197. 

Wash.—Cunningham v. Mitchell, 218 
P. 386, 126 Wash. 294. 

3 C.J. p 1263 note 85—23 C.J. p 324 
notes 63, 66—42 C.J. p 176 notes 
7-11. 

Deprivation of benefit of appeal 

Enforcement of decree or order 
from which appeal has been taken 
must await determination of ap¬ 
peal if enforcement would deprive 
appellant of substance of right of 
appeal, but if enforcement leaves 
right of appeal unimpaired, chancery 
may proceed with execution notwith¬ 
standing appeal. 

N.J.—Beatty v. Wunschel, 193 A. 799, 
122 N.J.Eq. 286. 

Enforcement by appellant 

Party may not enforce payment 
of judgment while he is prosecuting 
an appeal therefrom. 

Wash.—Department of Labor and 
Industries v. Stone, 67 P.2d 320, 
190 Wash. 145, nullified on rehear¬ 
ing as moot 72 P.2d 605, 192 Wash. 
699. 

Judgment or order directing payment 
pf funds 

(1) Where no suspensive appeal 
was taken from an order requiring 
the clerk to pay over moneys in his 
possession; he was obliged to com¬ 
ply with order. 

La.—Succession of Morris, App., 142 
So. 201. 

(2) There is no warrant under the 
statutes for impounding a fund in 
court' after judgment directing' its 
payment except on giving of a super¬ 
sedeas bond. 
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Wash.—Fisher v. Schwabacher Hard¬ 
ware Co., 186 P. 649, 109 Wash. 
257. 

Refusal or dissolution of injunction 
to enjoin enforcement 

(1) Defendants are free to sell 
mortgaged lands, where plaintiffs 
failed to file appeal bond on appeal 
from order dissolving temporary re¬ 
straining order. 

N.C.—Boyd v. Brooks, 150 S.E. 178, 
197 N.C. 644. 

(2) A purchaser at foreclosure is 
lawfully put in possession under a 
writ of possession, where an appeal 
from refusal to enjoin the writ was 
devolutive. 

La.—First Nat. Bank v. Hebert, 111 
So. 792, 163 La. 378. 

Validity of foreclosure or execution 
sale 

A foreclosure or execution sale 
made pending a nonsuspensive appeal 
is valid, and a reversal of the judg¬ 
ment does not nullify the sale or the 
title of the purchaser. 

La.—Gouaux v. Lockport Central 
Sugar Refining Co., 101 So. 255, 156 
La. 889—Citizens’ Bank of Colum¬ 
bia v. Bellamy Lumber Co., 73 So. 
308, 140 La. 497. 

Madden v. Lowe, 3 La.App. 24. 
Restitution where enforced judgment 
has been reversed see infra §§ 1980- 
1985. 

84. Conn.—Saunders v. Saunders, 98 
A.2d 815, 140 Conn. 140. 

Ill.—Union Cent. Life Ins. Co. of 
Cincinnati, Ohio. v. Anderson, 10 
N.E.2d 46, 291 Ill.App. 423. 

La.—Dan tone v. Dan tone, 89 So. 2d 
149, 230 La. 632. 

Mo.—State ex rel. McGrew Coal Co. 
v. Ragland, 97 S.W.2d 113, 339 Mo. 
452. 

Mont.—Benolken v. Miracle, 273 P.3d 
667, 128 Mont. 262. 

N.J.—Martin v. Morales, 139 A. 332, 
100 N.J.Eq. 518. 

Tenn.—Shepard v. Lanier, 241 S.W.2d 
587, 192 Tenn. 608. 

Tex.—Tolbert v. Mobley, Civ.App., 96 
S.W. 2d 109. 

Vt.—Downer v. Battles, 152 A. 805, 
103 Vt. 201. 

3 C.J. p 1263 note 87—4 C.J, p 176 
note 11. 

Under New York Civ.Pracrt.Aot § 793 
A judgment creditor is entitled to 
an order requiring installment pay¬ 
ments on account of judgment re¬ 
gardless of pending appeal to the 
court of appeals in the absenoe of an 
undertaking by the judgment debtor 
to stay execution. 

N.Y. 1 —National City Bank of New 
York v. Clarke, 288 N.Y.S. 485, 
246 App.Div. 636. 
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tion to such an extent as to prevent it from pro¬ 
ceeding in collateral matters, or for the preserva¬ 
tion of the fruits of the litigation, as considered infra 
!§§ 619-621, it cannot take such action as will be, 
in effect, an execution of its judgment or will destroy 
the subject of the appeal or place the funds involved 
where they will be beyond the control of the ultimate 
judgment or decree. 85 

The taking of an appellate proceeding after a 
judgment or decree has been enforced or executed 
does not have the effect of restoring the status quo or 
undoing the execution; 86 but the execution or en¬ 
forcement either before or after the appellate pro¬ 
ceedings are perfected does not deprive the appellate 
court of jurisdiction to determine the questions and 
enter a reversal. 87 

b. Action on Judgment 

Unless there is a supersedeas or stay, or the Judgment 
tias been vacated, it is usually held that the pendency of 
an appellate proceeding does not prevent the bringing of 
an action on the Judgment. 

Except where the judgment is no longer in force 
because it has been vacated by the proceeding, 88 
•or the appeal or writ of error operates as a super¬ 
sedeas or stay, or a supersedeas or stay is granted 
by the court or obtained by giving the statutory 
bond or undertaking, as discussed infra § 662, it is 
usually held that the parties are not precluded by the 
■appeal or writ of error from suing on the judgment, 
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or from prosecuting collateral or independent pro¬ 
ceedings, 89 although it is within the discretion of the 
court in which the action on a judgment is brought 
pending a writ of error or appeal, to stay the pro¬ 
ceedings. 90 

Foreign judgment . The pendency of an appeal or 
writ of error in the state of judgment is no bar to 
an action on the judgment in another state if in the 
state of judgment the appeal or writ does not vacate 
the judgment or stay execution ; 91 but the court may 
in such case withhold final judgment until the ap¬ 
peal shall have been determined on defendant giv¬ 
ing bond to satisfy the judgment in case he loses 
on the appeal, or, on other proper terms. 92 

Enforcement of judgment obtained in second ac¬ 
tion. If judgment is obtained in an action of debt 
on either a domestic or foreign judgment while the 
appeal or writ of error is pending, execution will 
not generally be permitted, but will be stayed on 
proper terms until the appeal or writ of error has 
been -determined; for, while there are two judg¬ 
ments, only one can be satisfied. 93 

§ 614. - Availability as Set-Off 

A Judgment from which an appellate proceeding Is 
pending may be used as a set-off in the absence of a 
supersedeas or stay. 

A judgment debtor may plead or use the judg¬ 
ment as a set-off during the pendency of an appeal 
or writ of error to reverse a judgment, 94 unless the 


:Sale ‘by sheriff 

Where third party claimant ap¬ 
pealed to supreme court from judg¬ 
ement determining title and adverse 
•claims to personalty seized under 
-writ of execution, sheriff held such 
personalty subject to third party 
claim, and any sale by sheriff before 
final determination would be at sher¬ 
iff’s risk. 

Cal.—Fulton v. Webb, 72 P.2d 744, 9 
C.2d 726. 

85 . Cal.—Navarro v. Lippold, 195 
P.2d 543, 86 C.A.2d 677. 

Miss.—Burton v. Redmond, 71 So.2d 
772, 220 Miss. 704. 

N.J.—Smith v. Norton-Latham Co., 
172 A. 385, 116 N.J.Eq. 51—Schrei- 
ber v. Drosness, 134 A. 901, 100 N. 
J.Eq, 123. 

3 C.J. p 1263 note 89. 

86. Utah.—Plutus Mining Co. v. 
Orme, 289 P. 132, 76 Utah 286. 

87 . Ga.—Ennis v. Ennis, 63 S.E.2d 
887, 207 Ga. 665. 

Iowa-—Spring v. Spring, 229 N.W. 
147, 210 Iowa 1124. . , 

88. Conn.—Curtiss v. Beardsley, 15 
Conn. 518. 

1 C.J. p l263 note fill.; 


89. Ala.—Cole v. Connolly, 16 Ala. 
271. 

Kan.—Poll v. Hicks, 67 Kan. 191. 
Mass.—Clark v. Child, 136 Mass. 344 
—Campbell v. Howard, 5 Mass. 
376. 

Miss.—Lindsey v. Lindsey, 69 So.2d 
844, 219 Miss. 720. 

Mo.—Sublette v. St. Louis, etc., R. 

Co., 66 Mo.App. 331. 

Neb.—Riley Bros. Co. v. Melia, 92 N. 

W. 913, 3 Neb. (Unoff.) 666. 

N.T.—Matson v. Burt, 9 Hun 470. 
Pa.—Wood Mowing, etc., Mach. Co. 
v. Berry Harvester Co., 4 PaJDist. 
141. 

Magnolia Metal Co. v. Sterling- 
worth R. Supply Co., 6 North.Co. 
358—Falkner v. Franklin Ins. Co., 
1 Phila. 183, 

Va.—Piedmont, etc., L. Ins. Co. v. 
Ray, 75 Va. 821. 

W.Va.—Evans v. Taylor, 28 W.Va. 
184. 

3 C.J. p 1263 note 92. 

90. N.J.—Suydam v. Hoyt, 25 N.J. 
Law 230. 

3 C.J. p 1263 note 94. 

91. Del.—McKee v. Rogers, 15*6 A. 
191, 18 Del.Ch. 81. 

N.J.—Birney v. Birney, 161 } A. 50, 
111 N.J.Eq. 37. ' 
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N.D.—Ebner v. Steffanson, 172 N.W. 
857, 42 N.D. 229. 

Pa.—Cushman v. Douville, 21 Pa.Dist. 
& Co. 243, 15 Erie Co. 367. 

Dryfoos v. Uhl, 11 Pa.Dist. 688, 
10 Kulp 489. 

Willett v. Kiefer, 31 Pa.Co. 120. 
Tex.—Cherry v. Speight, 28 Tex. 603. 
3 C.J. p 1263 note 95. 

Failure to prove foreign law 

Where right to sue on such judg¬ 
ment under law of state where it 
was rendered was not proved, it was 
held that suit could not be main¬ 
tained. 

Tex.—Van Natta v. Van Natta, Civ. 
App., 200 S.W. 907, error refused. 

92. N.J.—Suydam v. Hoyt, 25 N.J. 
Law 230. 

3 C.J. p 1264 note 96. 

93. Pa.—Woodward v. Carson, 86 
Pa. 176. 

Cushman v. Douville, 21 Pa.Dist. 
& Co. 243, 15 Erie Co. 367. 

Va.—Piedmont, etc., L. Ins. Co. v. 

Ray, 75 Va. 821. 

3 C.J. p 1264 note 97. 

94i U.S.—Turner v. f Dickey, D.C. 
' Team., 3 F.Supp.' 360i ir ’’ 1 
ffCXSJJp 1264 noth 98; 

* . ■ . * i" i 
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appeal or writ of error operates as a supersedeas 
or stay, as discussed infra § 662. 

§ 615. New Trial or Rehearing 

Under the statutes or practice in some, but not other, 
jurisdictions, the pendency of an appellate proceeding 
does not deprive the lower court of Jurisdiction to hear 
and determine a motion for a new trial or rehearing. 

In some jurisdictions, under local statutes or 
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practice, it is often held that the pendency of an ap¬ 
pellate proceeding does not divest the trial court of 
jurisdiction to hear and determine a motion for a 
new trial or rehearing, 95 and that the right of the 
party to apply for a new trial, and the power of the 
court to entertain jurisdiction of the application dur¬ 
ing the time limited in the statute, remain absolute 
and unconditional. 96 In other states, after the cause 
has been removed by appeal or writ of error, the 


Retention of proceeding's 

When it is sought to set off judg¬ 
ments pending an appeal from one 
of them, it is discretionary with the 
court to retain the proceedings until 
the appeal is determined and the 
judgment perfected. 

Cal.—Haskins v. Jordan, 55 P. 786, 
123 C. 157. 

34 C.J. p 708 note 17. 

95. Cal.—Hatfield v. Levy Bros., 117 
P.2d 841, 18 C.2d 798—In re Wa¬ 
ters* Estate, 185 P. 951, 181 C. 
584. 

Free v. Furr, 295 P.2d 134, 140 
C.A.2d 378. 

Idaho.—Davis v. Rogers, 236 P.2d 
1006, 72 Idaho 33. 

Iowa.—Dunham v. Des Moines Ry. 
Co., 35 N.W.2d 578, 240 Iowa 421— 
Shaw v. Addison, 18 N.W. 2d 796, 
236 Iowa 720—Kenwood Lumber 
Co. v. Armstrong, 198 N.W. 521, 197 
Iowa 1239. 

Md.—Tiller v. Elfenbein, 106 A.2d 
42, 205 Md. 14. 

Mich.—Miles v. Harkins, 56 N.W.2d 
254, 335 Mich. 453—Better Busi¬ 
ness Bureau of Detroit v. First 
Nat. Bank-Detroit, 296 N.W. 665, 
296 Mich. 513—Michael McNamara 
Varnish Works v. McNamara Paint 
Products Co., 281 N.W. 540, 286 
Mich. 68—Morgan v. Kloss, 221 N. 
W. 113, 244 Mich 192—Domboora- 
jian v. Domboorajian, 209 N.W. 846, 
235 Mich. 668. 

Mont.—Hoppin v. Lang, 241 P. 636, 
74 Mont 668. 

Neb.—Smith v. Goodman, 159 N.W. 
418, 100 Neb. 284. 

N.D.—McCann v. Gilmore, 172 N.W. 
236, 42 N.D. 119—Gohl v. Bechtold, 
163 N.W. 725, 37 N.D. 141. 

Okl.—Corpus Juris Secundum cited 
in Pleasant v. Allen Bros., 71 P.2d 
114, 117, 180 Okl. 618. 

Tex.—City of Corpus Christi v. 
Gregg, Civ.App., 267 S.W.2d 478— 
Bergman v. West, Civ.App., 262 S. 
W.2d 435—Cude v. Sanderson, Civ. 
App., 235 S.W.2d 927. 

3 C.J. p 1264 note 1. 

Facts after judgment 
Where it affirmatively appeared 
from petition for new trial on the 
ground of newly discovered facts that 
none of the alleged newly discovered 
facts existed prior to trial and ren¬ 
dition of judgment, but occurred 
thereafter, and petition was filed aft¬ 
er petitioners had perfected an ap¬ 


peal from judgment rendered, peti¬ 
tion was properly denied. 

Kan.—Geiman-Herthel Furniture Co. 
v. Geiman, 161 P.2d 518, 160 Kan. 
368. 

Effect of grant of new trial 

(1) An order granting a new trial 
pending appeal has been held sub¬ 
ject to the condition that if it be re¬ 
versed, the judgment will then stand 
as though the order had not been 
made. 

Cal.—Sherwin v. Southern Pac. Co., 
145 P. 92, 168 C. 722. 

(2) According to other authority 
where an appeal has been taken 
from a judgment and a proper mo¬ 
tion has been made for a new trial, 
the judgment is subject to contingen¬ 
cy that it may become ineffective by 
the granting of a new trial on all the 
issuer of fact, thereby setting aside 
the verdict and defeating the appeal. 
N.D.—McCann v. Gilmore, 172 N.W. 

236, 42 N.D. 119. 

(3) Where defendant moved for 
new trial before filing notice of ap¬ 
peal, and such motion was granted on 
the day after perfection of the ap¬ 
peal, judgment appealed from was 
thereby vacated, and hence appeal 
must be dismissed. 

Cal.—Hatfield v. Levy Bros., 117 P.2d 
841, 18 C.2d 798. 

Where stay bond is given 

The trial court cannot grant a re¬ 
hearing without leave. 

Mich.—Hughes v. Richter, 214 N.W. 
175, 239 Mich. 110. 

Within certain period from entry of 
decree 

Tenn.—Johnson v. Johnson, App., 292 
S.W.2d 472. 

In New York 

(1) That an appeal has been tak¬ 
en from the trial term to the appel¬ 
late division does not deprive the 
trial term of jurisdiction to pass on 
a motion to set aside the verdict and 
grant a new trial on the minutes. 
N.Y.—Liesny v. Metropolitan Life 

Ins. Co., 148 N.Y.S. 1057, 86 Misc. 
650, reversed on other grounds 151 
N.Y.S. 1084, 166 App.Div. 625. 

(2) Motion for new trial may be 
entertained not only after the entry 
of judgment, but during pendency of 
an appeal therefrom, and even subse- 
Quent to collection of the judgment. 
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N.Y.—Gentile v. Marcus, 55 N.Y.S.2d 
901. 

(3) Court of claims may entertain 
claimant’s motion for new trial on. 
ground of newly discovered evidence 
pending claimant’s appeal to appel¬ 
late division from judgment entered 
on former court's decision dismiss¬ 
ing claim. 

N.Y.—Rice v. State, 294 N.Y.S. 609, 
162 Misc. 383. 

(4) It has been held, however, that 
the court will refuse to entertain a 
motion for a new trial for newly dis¬ 
covered evidence after an appeal 1 
from final judgment hns been per¬ 
fected. 

N.Y.—La Vetra v. Fraternal Club* 
Sicania, 219 N.Y.S. 747, 128 Misc. 
670. 

(5) Where defendants appealed 
from an order of trial court, filed 
record on appeal in appellate divi¬ 
sion but instead of noticing appeal 
for argument, moved that trial court 
grant reargument without a proper 
showing of new facts or of any sub¬ 
sequent decision on subject by high¬ 
er court, under such circumstances 
trial court should not have granted 
reargument and rendered decision 
thereon contrary to its original de¬ 
termination, since proper procedure 
required prosecution of appeal from 
original order. 

N.Y.—Kellner v. Duvernoy, 101 N.Y. 
S.2d 521, 277 App.Div. 1115. 

96. Kan.*—Barstow v. Elmore, 276 
P.2d 360, 177 Kan. 30. 

Ky,—Chicago, St. L. & N. O. R. Co. 
v. Cypress Swamp Drainage Dist. 
No. 2, 245 S.W. 516, 196 Ky. 792. 
N.D.—McCann v. Gilmore, 172 N.W. 

236, 42 N.D. 119. 

3 C.J. p 1264 note 2. 

Duty of court to hear motion or pe¬ 
tition 

Striking plaintiff's petition for a 
new trial for irregularities or evi¬ 
dence first discovered after term Is 
error requiring reversal, although 
judgment had been rendered and er¬ 
ror proceedings had been filed in the 
court of appeals; the trial court be¬ 
ing obliged to hear the petition. 
Ohio.—Benner v. Krleger’s Cleaners 
& Dyers, 175 N.E. 867, 38 Ohio 
App. 7, affirmed Krleger’s Cleaners 
& Dyers v. Benner, 175 N.E. 857, 
123 Ohio St. 482. 
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trial court has no jurisdiction to entertain and no 
power to grant a motion for new trial or rehear¬ 
ing ; 97 and a petition for a rehearing on the ground 
of newly discovered evidence must be made in the 
court below before such court loses jurisdiction by 
an appeal. 98 In still other jurisdictions, after the 
cause has been removed by appeal or writ of error, 
an application must be made in the appellate court 
for leave to apply to the lower court for a new 
trial. 98 - 5 

It has been held that plaintiff, by perfecting an 
appeal by a writ of error during the pendency of a 
motion for a new trial, thereby abandons the mo¬ 
tion, 98 - 10 and that the appellate court is without 
jurisdiction to enter a judgment sustaining a mo¬ 
tion for a rehearing where the movant, prior to 
•entering of the judgment, has filed an application 
for a writ of error to the supreme court. 9815 


APPEAL & ERROR §§ 615-616 

New trial pending appeal or writ of error from 
order granting new trial . The acquisition of a sec¬ 
ond verdict and judgment thereon pending a writ 
of error from an order granting a new trial does 
not deprive the appellate court of its jurisdiction, 
nor constitute a settlement and adjustment of the 
controversy barring prosecution of the writ of er¬ 
ror. 99 

§ 616. Opening or Vacating Judgment or Or¬ 
der 

Generally, the trial court cannot vacate or set aside 
the judgment or order after an appellate proceeding has 
been perfected. 

As a general rule, the judgment or order in the 
court below cannot be vacated or opened after an 
appeal or writ of error has been taken or sued out 
and perfected. 1 The rule, however, is often held 


*97. Ala.—Lindsey v. Barton, 70 So 
2d 633, 260 Ala. 419—MacMahon v. 
Dozier, 187 So. 710, 237 Ala. 574— 
St. Louis & S. F. Ry. Co. v. Dennis, 
103 So. 894, 212 Ala. 590—Sharp v. 
Edwards, 82 So. 455, 203 Ala. 205. 

Hawaii.—Hipp v. Cunningham, 29 
Hawaii 454. 

La.—Gasoline Plant Const. Corp. v. 
Blair, App., 38 So.2d 662—State ex 
rel. Temple v. Vernon Parish 
School Board, App., 178 So. 176, 
followed in State ex rel. Winfree 
v. Vernon Parish School Board, 178 
So. 180, State ex rel. Johnson v. 
Vernon Parish School Board, 178 
So. 180, State ex rel. Merchant v. 
Vernon Parish School Board, 178 
,So. 180, State ex rel. Haight v. 
Vernon Parish School Board, 178 
So. 181 and State ex rel. Brown v. 
Vernon Parish School Board, 178 
So. 181. 

Mo.—Curry v. Thompson, 247 S.W.2d 
792, 31 A.L.R.2d 1225. 

N.C.—Green v. Fidelity-Phenix Fire 
Ins. Co., 64 S.E.2d 162, 233 N.C. 321 
—Likas v. Lackey, 119 S.E. 763, 
186 N.C. 398. 

Pa.—Cohen v. Hempfleld Foundries 
Co., 77 A.2d 687, 168 Pa.Super. 172 
—Borough of State College v. Pon¬ 
tius, 171 A. 293, 112 Pa. Super. 440. 

Tenn.—First State Bank v. Stacey, 
261 S.W.2d 245, 37 Tenn.App. 223, 
certiorari denied 259 S.W.2d 863. 
195 Tenn. 386. 

Wash.—Fairview Lumber Co. v. 
Makos, 265 P.2d 837, 44 Wash.2d 
131. 

3 C.J. p 1264 note 3. 

98. N.C.—Bonaparte v. Fraternal 
Funeral Home, 175 S.E. 137, 206 
N.C. 652. 

Wash.—Kawabe v. Continental Life 
Ins. Co., 166 P. 617, 97 Wash. 257. 

3 C.J. p 1264 note 4. 


Where case remains alive 

On appeal to the supreme court 
the case remains alive in the su¬ 
perior court until the case is certified 
back and final judgment entered in 
accordance with the certificate, and 
the superior court may entertain mo¬ 
tion for a new trial for newly dis¬ 
covered evidence at the next- term 
prior to such final judgment. 

N.C.—Allen v. Gooding, 93 S.E. 740, 
174 N.C. 271. 

98.5 S.C.—McDonald v. Palmetto 
Theaters, 11 S.E.2d 444, 196 S.C. 
138. 

Wash.—Haaga v. Saginaw Logging 
Co., 15 P.2d 655, 170 Wash. 93. 

98.10 Tex.—Golden Rod Oil Co. No. 
1 v. Golden West Oil Co. No. 1, 
Com.App., 293 S.W. 167. 

98.15 Tex.—Johnson v. Sovereign 
Camp, W. O. W., 83 S.W.2d 605, 125 
Tex. 329. 

99. W.Va.—De Board v. Camden In¬ 
terstate R. Co., 57 S.E. 279, 62 W. 
Va. 41. 

1. Ala.—Lindsey v. Barton, 70 So.2d 
633, 260 Ala. 419—Gibson v. Ed¬ 
wards, 16 So.2d 865, 245 Ala. 334. 
Cal.—Torao Takabashi v. Fish and 
Game Commission, 185 P.2d 805, 
30 C.2d 719, reversed on other 
grounds 68 S.Ct. 1138, 334 TJ.S. 410, 
92 L.Ed. 1478—Mamer v. Superior 
Court in and for Los Angeles 
County, 103 P.2d 961, 15 C.2d 569— 
Kinard v. Jordan, 164 P. 894, 175 
C. 13. 

Hurst v. Hazel Hurst Founda¬ 
tion for the Blind, 286 P.2d 53, 134 
C.A.2d 686—Kalmus v. Kalmus, 230 
P.2d 57, 103 C.A.2d 405, certiorari 
denied 72 S.Ct. 292, 342 TJ.S. 903, 
96 L.Ed. 676—Swan v. Riverbank 
Canning Co., 184 P.2d 686, 81 C.A. 
2d 555—Bracey v. Gray, 162 P.2d 
314, 71 C.A. 2d 206, certiorari denied 
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66 S.Ct. 961, 327 TJ.S. 809, 90 L.Ed. 
1033—In re Shafter-Wasco Irr. 
Dist., 130 P.2d 755, 55 C.A.2d 484— 
Field v. Hughes, 25 P.2d 241, 134 
C.A. 325—Porter v. Superior Court 
of California in and for Los An¬ 
geles County, 248 P. 1077, 78 C.A. 
790—California Real Estate Ex¬ 
change v. Sequoyah Hills Co., 243 
P. 54, 75 C.A. 695—Danley v. Su¬ 
perior Court in and for Merced 
County, 222 P. 362, 64 C.A. 594— 
Durbrow v. Chesley, 141 P. 631, 24 
C.A. 416. 

Fla.—Great American Ins. Co. of 
New York v. Suarez, 146 So. 644, 
107 Fla. 705. 

Ill.—Weber v. Sneeringer, 247 Ill. 
App. 294. 

Iowa.—State v. McGraw, 183 N.W. 
593, 191 Iowa 1090. 

Kan.—Yeager v. Yeager, 130 P.2d 
547, 155 Kan. 870. 

La.—Vaughn v. American Bank & 
Trust Co., 66 So.2d 4, 223 La. 479. 

Gasoline Plant Const. Corp. v. 
Blair, App., 38 So.2d 662. 

Mich.—Taylor v. Lint, 62 N.W.2d 
453, 338 Mich. 673—Goldblum v. 
United Auto., Aircraft & Agr. Im¬ 
plement Workers of America, Ford 
Local No. 50, 29 N.W.2d 310, 319 
Mich. 30—Hughes v. Richter, 214 
N.W. 175, 239 Mich. 110. 

Miss.—Khoury v. Saik, 33 So.2d 616, 
203 Miss. 155. 

Mo.—Alchian v. Fadler, 212 S.W.2d 
78, 240 Mo.App. 610—Vaughn v. 
Kansas City Gas Co., 159 S.W.2d 
690, 236 Mo.App. 669. 

N.J.—Mayflower Industries v. Thor 
Corp., 89 A.2d 277, 20 N.J.Super. 
39. 

Ross v. C. D. Mallory Corp., 37 
A.2d 766, 132 N.J.Law 1. 

Raiken v. Monteflore Cemetery 
Ass'n, 196 A. 473, 123 N.J.Eq. 168 
—Roseberg v. American Hotel & 
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subject to the qualification that the power of the 
trial court over its own judgments and orders dur¬ 
ing the term exists notwithstanding steps have been 
taken to perfect an appeal or writ of error, 2 and 


there are exceptional cases in which the trial court 
has been permitted to set a judgment or order aside 
notwithstanding the pendency of an appellate pro¬ 
ceeding. 3 For instance, it is sometimes held that 


Garden Co., 123 A. 717, 95 N.J.Eq. 
640. 

N.T.—Runkel v. Homelsky, 137 N.Y. 
S.2d 870. 

N.C.—Green v. Fidelity-Phenix Fire 
Ins. Co., 64 S.E.2d 162, 233 N.C. 321 
—Bailey v. McPherson, 63 S.E.2d 
559, 233 N.C. 23L 

Ohio.—State, ex rel. Continental Cas. 
Co. of Chicago v. Birrell, 131 NE. 
2d 388, 164 Ohio St. 390—In re 
Mahoning Val. Sanitary Dist., 119 
N.E.2d 61, 161 Ohio St. 259, certio¬ 
rari denied Ohio Water Service Co. 
v. Mahoning Val. Sanitary Dist., 75 
S.Ct. 54, 348 U.S. 831, 99 L.Ed. 655, 
and City of Niles, Ohio, v. Mahon¬ 
ing Val. Sanitary Dist., 75 S.Ct. 54, 
348 U.S. 831, 99 L.Ed. 655. 

Sullivan v. Cloud, 24 N.E.2d 625, 
62 Ohio App. 462. 

Or.—Brewster v. Springer, 154 P. 418, 
79 Or. 88. 

Pa.—Silver v. Edelstein, 109 A. 679, 
266 Pa. 531. 

Commonwealth v. Media Title & 
Trust Co., 157 A. 332, 103 Pa.Su- 
per. 227—Swartz v. Biben, 87 Pa. 
Super. 270. 

Tex.—Goad Motor Co. v. Yantis, Civ. 
App., 296 S.W. 990. 

Wash.—Sewell v. Sewell, 184 P.2d 76, 
28 Wash.2d 394—State v. Superior 
Court of Okanogan County, 290 P. 
430, 158 Wash. 46. 

3 C.J. p 1265 note 6. 

Dissolution or vacation of injunction 
Pending an appeal from an order 
granting an injunction, the trial 
court has no power to vacate or dis¬ 
solve the injunction. 

Fla.—Thursby v. Stewart, 138 So. 
742, 103 Fla. 990. 

Tex.—Smith v. Rogers, Civ.App., 67 
S.W.2d 1059. 

Order granting new trial 

The trial court is without author¬ 
ity to vacate or set aside an order 
granting a new trial after appeal 
therefrom is perfected, since the ap¬ 
peal removes from the court’s juris¬ 
diction the subject matter of the 
judgment appealed from, including 
all questions going to the validity or 
correctness of such judgment or or¬ 
der. 

Cal.—Jackson v. Dolan, 208 P. 315, 
58 C.A. 372. 

Vacation of order vacating judgment 
Where judgment was entered for 
defendant, and, after expiration of 
term, but within appeal time, the 
court granted a rule to show cause 
why the judgment should not be va¬ 
cated, and on hearing vacated the 
judgment from which defendant ap¬ 
pealed. And, upon a postponement of 
appeal until the court below filed an 


opinion giving reasons for its action, 
instead of filing an opinion the court 
below again reversed itself, stating 
this was done because it had exceed¬ 
ed its power in vacating the first 
judgment, the action of the lower 
court will be reversed, as the only 
power existing in the court below 
was to comply with the order while 
the record was under control of the 
Supreme Court. 

Pa.—Drabant v. Cure, 118 A. 30, 274 
Pa. 180. 

Failure to perfect proceedings 

Where litigant serves a notice of 
appeal on adversary but takes no 
further steps to perfect the appeal, 
the trial court does not lose juris¬ 
diction to vacate prior order and 
amend findings. 

Minn.—Lehman v. Norton, 253 N.W. 
663, 191 Minn. 211. 

2. Conn.—Milford Trust Co. v. 
Greenberg, 77 A.2d 80, 137 Conn. 
277—Palmer v. Des Reis, 64 A.2d 
537, 135 Conn. 388—Clover Farms 
v. Kielwasser, 59 A.2d 550, 134 
Conn. 622—Thompson v. Towle, 
120 A. 503, 98 C. 738. 

Ind.—Indianapolis Life Ins. Co. v. 
Lundquist, 53 N.E.2d 338, 222 Ind. 
359. 

Iowa.—Shaw v. Addison, 18 N.W.2d 
796, 236 Iowa 720. 

Kan.—In re Day’s Estate, 281 P. 
865, 129 Kan. 14. 

Md.—Smith v. Lapidus, 118 A.2d 373, 
208 Md. 273—Tiller v. Elfenbein, 
106 A.2d 42, 205 Md. 14—Giles v. 
DiRobbio, 46 A.2d 611, 186 Md. 258. 
Mont.—Barcus v. Portland Cattle 
Loan Co., 207 P.2d 565, 122 Mont. 
534. 

N.M.—Fairchild v. United Service 
Corp., 197 P.2d 875, 62 N.M. 289. 
N.Y.—Calzaretta v. Mulrain, 132 N. 
Y.S.2d 704—In re Kraft, 86 N.Y.S. 
2d 535. 

N.C.—Hoke v. Atlantic Greyhound 
Corp., 42 S.E.2d 407, 227 N.C. 374. 
Pa.—Kingsdorf v. Frank Gamburg, 
Inc., 24 A.2d 140, 147 Pa.Super. 84. 
Tex.—Smith v. Rogers, Civ.App., 129 
S.W.2d 776. 

Va.—Good v. Board of Sup'rs of Au¬ 
gusta County, 125 S.E. 321, 140 

Va SQQ 

3 C.J. p 1265 note 7. 

Necessity of notice 

In such a case the party in whose 
favor the judgment or order exists 
must be given notice of the order 
vacating the prior order or judgment. 
Okl.—Kennedy v. Sherman, 227 P. 
884, 100 Okl. 122. 

Revocation of order granting appeal 
held necessary 

While the order granting an appeal 
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stands unrevoked, the circuit court 
cannot even at the same term, vacate 
the judgment. 

Mo.—Niedringhaus v. Wm. F. Nied- 
ringhaus Inv. Co, App., 54 S.W.2d! 
79, certiorari quashed State ox rel. 
Williams v. Daues, 66 S.W. 2d 137, 
334 Mo. 91. 

Vacation of order or approval of 
bond held necessary 
“The lower court has jurisdiction 
over its orders and decrees during 
the term . . . even after an ap¬ 

peal has been prayed and allowed 
and the bond for appeal filed and ap¬ 
proved, the court may vacate the 
decree or judgment, but it must first 
vacate the order or approval of the 
bond.’’ 

Ill.—Elshoff v. Murray, 235 Ill.App. 
488, 492. 

Remittitur 

Trial court had jurisdiction to va¬ 
cate judgment notwithstanding case 
had been appealed to supreme court, 
where motion to vacate and order 
granting it were not made until after 
supreme court had dismissed appeal 
and remittitur had been filed in trial 
court. 

Cal.—Nuckolls v. Bank of California, 
Nat. Ass’n, 74 P.2d 264, 10 C.2d 
266, 114 A.L.R. 708. 

3. Ill.—Fleming v. Donovan, 58 N. 

E.2d 196, 324 Ill.App. 312. 

Md.—Tiller v. Elfenbein, 106 A.2d 
42, 205 Md. 14. 

Or.—Oregon-Washington R. & Nav. 
Co. v. School Dist. No. 25 of Mor¬ 
row County, 173 P. 261, 89 Or. 7— 
Brewster v. Springer, 154 P. 418, 
79 Or. 88. 

3 C.J. p 1265 note 8. 

Under statute giving power to Vacate 

(1) A statute giving the power to- 
vacate in unqualified and absolute 
terms has been held to give such 
power notwithstanding a writ of er¬ 
ror has been sued out. 

Mass.—Lee v. Fowler, 161 N.E. 910, 
263 Mass. 440. 

(2) A direct appeal from a judg¬ 
ment does not divest the trial court 
of jurisdiction to entertain a proper 
motion by statute and to grant the 
relief authorized against a judgment 
taken through mistake, inadvertence., 
surprise, or excusable neglect of a 
party. 

Idaho.—Miller v. Prout, 187 P. 948, 
32 Idaho 728. 

(3) Under the statute authorizing 
a motion to set aside a judgment for 
a reason of an extraordinary nature 
justifying relief from the operation 
of the judgment, the action is a new 
and independent suit, and the statute 
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a judgment which is void for want of jurisdiction 
■or otherwise may be vacated at any time notwith¬ 
standing the pendency of an appeal or proceeding 
in error to reverse it. 4 Where the judgment or 
order is set aside or annulled, an appeal does not 
ilie and will be dismissed, 4 - 5 and the question as to 
how a cause can be reopened should be presented 
to the trial court. 4 - 10 It has been held that the 
fact that an appeal has been taken and is pending 
undetermined does not detract from the force of an 
■order dismissing the action. 4 - 15 

When the appellate court has acted within its 
powers in vacating a judgment from which an ap- 


APPEAL & ERROR §§ 616-617 

pellate proceeding has been taken, such proceeding 
falls with the judgment. 5 

§617. Modification or Amendment of Pro¬ 
ceedings 

Generally, the trial court cannot modify or amend its 
Judgment, order, or decree after an appellate proceeding 
for the review thereof has been perfected. 

Except during the term at which it was rendered, 6 
the trial court cannot modify or amend its judgment, 
order, or decree, after an appellate proceeding for 
the review thereof has been perfected. 7 This rule, 
however, does not preclude an amendment which 


•authorizes the trial court to vacate 
the judgment on the permitted 
grounds pending an appeal or even 
after the judgment has been affirmed 
by the court of appeals. 

Ky.—Wolfe v. Combs' Adm'r, 273 S. 
W.2d 33. 

Judgment prematurely or inadvert¬ 
ently entered may be vacated, as this 
in effect is a modification of the rec¬ 
ord to maJce it speak the truth. 

Mich.—Raridan v. Bick. 242 N.W. 
886, 259 Mich. 200. 

4. Ariz.—State ex rel. Morrison v. 
McCarrell, 295 P.2d 1088, 80 Ariz. 
243. 

Cal.—Svistunoff v. Svistunoff, 239 P. 
2d 650, 108 C.A.2d 638—Macmillan 
Petroleum Corp. v. Griffin, 222 P.2d 
69, 99 C.A.2d 523—Fallon v. Supe¬ 
rior Court in and for City and 
County of San Francisco, 90 P.2d 
858, 33 C.A.2d 48. 

Kan.—O'Loughlin v. Overton, 74 P. 
604, 68 Kan. 92. 

Mo.—Manning v. Driscoll's Estate, 
App., 164 S.W.2d 981, opinion 
quashed State ex rel. Manning v. 
Hughes, 174 S.W.2d 200, 351 Mo. 
780. 

Tex.—Bush v. Bush, Civ.App., 265 S. 

W.2d 676, error dismissed. 

3 C.J. p 1265 note 9. 

4.5 Ala.—First Nat. Bank v. Harris, 
166 So. 421, 231 Ala. 672. 

Cal.—Hatfield v. Levy Bros., 117 P.2d 
841, 18 C.2d 798. 

Conn.—Milford Trust Co. v. Green¬ 
berg, 77 A.2d 80, 137 Conn. 277. 

4.10 Mo.—Schramm v. Kraeuchi, 

App., 156 S.W.2d 374. 

4.15 N.Y.—Jacob Goodman & Co. v. 
New York Tel. Co., 137 N.Y.S.2d 
556, reversed on other grounds in 
part and modified on other grounds 
in part 137 N.Y.S.2d 797, 285 App. 
Div. 404, appeal denied 141 N.Y.S. 
2d 527, 285 App.Div. 943, affirmed 
128 N.E.2d 406, 309 N.Y. 258. 

•6. Mich.—Raridan v, Bick, 242 N.W. 

886, 259 ]Vfich. 200. 

1 ' ' ' 

■ 6 . Ariz. — Jackson v. Lebanon Reser¬ 
voir & Ditch Oo., 171 P. 997, 19 
Ariz. 443. 


Kan.—Buchanan v. Lambdin, 269 P. 
2d 443, 176 Kan. 62—In re Ellis' 
Estate, 210 P.2d 417, 168 Kan. 11. 
N.Y.—In re Reeves' Will, 44 N.Y.S.2d 
290, 266 App.Div. 968. 

N.C.—Hoke v. Atlantic Greyhound 
Corp., 42 S.E.2d 407, 227 N.C. 374. 

3 C.J. p 1265 note 10. 

Formal errors in judgment may be 
corrected during the same term, even 
after appeal. 

N.J.—Bohny v. Associated Dyeing & 
Printing Corporation, 171 A. 133, 
12 N.J.Misc. 259. 

Errors in sale 

Lower court was free to correct 
errors in sale of land to satisfy judg¬ 
ment, even after appeal was taken 
to supreme court of appeals, where 
there was no supersedeas. 

Va.—Woodhouse v. Burke & Herbert 
Bank & Trust Co., 185 S.E. 876, 166 
Va. 706. 

Overruling demurrer 
Where trial court entered order 
overruling general demurrer to equi¬ 
table petition it did not lose jurisdic¬ 
tion of cause pending review of such 
order, but cause remained pending 
subject to amendment until remit¬ 
titur from supreme court reversing 
trial court would be made the judg¬ 
ment of the trial court. 

Ga.—Ware v. Martin, 66 S.E.2d 737, 
208 Ga. 330. 

7. Ala.—Hester v. Hall, 81 So. 361, 
17 Ala.App. 25. 

Ark.—Reynolds v. Union Bank & 
Trust Co., 30 S.W.2d 218, 182 Ark. 
495. 

Cal.—Fewel v. Fewel, 144 P.2d 592, 
23 C.2d 431—Fulton v. Webb, 72 P. 
2d 744, 9 C.2d 726—Connell v. Hig¬ 
gins, 150 P. 769, 170 C. 541. 

Huskey v. Berini, 288 P.2d 43, 
135 C.A.2d 613—Wagner v. Shapo- 
na, 267 P.2d 378, 123 C.A.2d 451— 
Gursey v. Campus Camera Shop, 
219 P.2d 884, 98 C.A.2d 257—Most 
Worshipful Sons of Light Grand 
Lodge Ancient Free and Accepted 
Massons, Jurisdiction of Cal. v. 
Sons of Light Lodge No. 9, 205 P. 
2d >722,. 91 C.A.2d 582—Phillips v. 
; Qleaver, 187 P.2d 80, 82 C.A.2d 751 
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—Linstead v. Superior Court in 
and for Mendocino County, 61 P.2d 
355, 17 C.A.2d 9—Schroeder v. Su¬ 
perior Court of California in and 
for Alameda County, 239 P. 65, 73 
C.A 687. 

Colo.—Thomas v. Blevins, 258 P.2d 
490, 127 Colo. 477. 

Del.—Biggs Boiler Works Co. v. 
Smith, 82 A.2d 919, 32 Del.Ch. 411. 

Ill.—Dunwoody & Co. v. Washington, 
42 N.-E.2d 113, 315 Ill.App. 54. 

Ind.—O’Malley v. Hankins, 194 N.E. 
168, 207 Ind. 589. 

Iowa.—Bryan & Co. v. Scurlock, 168 
N.W. 144, 184 Iowa 378. 

Ky.—Smith v. Swope, 145 S.W.2d 827, 
284 Ky. 625. 

La—Spence v. Spence, 107 So. 294, 
160 La 430. 

Mass.—City of Springfield v. Spring- 
field St. Ry. Co., 97 N.E.2d 196, 327 
Mass. 4. 

Mich.—Pfeifer v. Pfeifer, 62 N.W.2d 
623, 339 Mich. 72—Miles v. Hark¬ 
ins, 56 N.W.2d 254, 335 Mich. 453 
—Plastray Corp. v. Cole, 37 N.W.2d 
162, 324 Mich. 433, 8 A.L.R.2d 1199 
—Scott v. Scott, 239 N.W. 297, 255 
Mich. 663. 

Minn.—State ex rel. Peterson v. 
Bentley, 12 N.W.2d 347, 216 Minn. 
146. 

Mont.—State v. District Court of 
Twentieth Judicial Dist. of Mon¬ 
tana in and for Sheridan County, 
202 P. 575, 61 Mont. 346. 

N.J.—Stephens v. John Hancock Mut. 
Life Ins. Co., 79 A.2d 903, 12 N.J. 
Super. 537. 

N.Y.—Ralph v. Board of Estimate of 
City of New York, 104 N.Y.S.2d 
109, 278 App.Div. 793, reargument 
and appeal denied 105 N.Y.S.2d 981, 
278 App.Div. 950, appeal dismissed 
101 N.E.2d 484, 303 N.Y. 608. 

N.C.—Holden v. Holden, 95 S.E.2d 
118, 245 N.C. 1. 

Pa—Commonwealth v. Automobile 
Banking Corporation, 157 A. 333, 
104 PaSuper. 369. 

S.C.—Epps v. Bryant, 65 S.E.2d 112, 
219 S.C. 307. 

Tex.—Bolling v. Rodriguez, Civ.App., 
212 S.W.23 838. 
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does not materially change the original judgment, 
as discussed infra § 1796; and the trial court has 
the power to modify its judgment as to any matter 
that is not in the appellate court by the appeal. 8 

While the appellate proceeding may cause the trial 
court to lose jurisdiction of the case it still retains 
jurisdiction of its record, if a court of record, and 


has inherent power to correct it, including the 
proper entry of judgment. 9 This rule permits amend¬ 
ment of the record in the case of misprision of the 
clerk or where, through inadvertence or mistake, 
some matter has been omitted from the record, or 
some untrue statement inserted, or where the judg¬ 
ment entered contains misrecitals, and in other like 
cases. 10 The power of correction is confined, how- 


Wash.—Glesin v. Glesin, 226 P. 262, 
130 Wash. 122. 

3 C.J. p 1265 note 10—51 C.J. p 285 
note 95. 

Insertion, of reasons for order 

(1) An order granting: a new trial 
cannot be amended, after an appeal 
has been taken from such order, by- 
inserting a statement of reasons why 
the order was granted. 

Kan.—Hughes v. Vossler, 203 P. 
1107, 110 Kan. 279. 

(2) Where defendants appealed 
from an order setting aside a verdict 
without stating the reason for doing 
so, and over defendants* objections 
pending this appeal the case was 
tried again at a later term, the 
court's statement of the case on ap¬ 
peal after the second trial that the 
verdict in the first trial was set aside 
in the exercise of the court’s discre¬ 
tion, did not deprive defendants of 
their right to test in the supreme 
court the order as originally made. 
N.C.—Likas v. Lackey, 119 S.E. 763, 

186 N.C. 398. 

Release of bonds securing judgment 

Where a judgment directed deliv¬ 
ery to the clerk of certain bonds to 
secure the judgment, the court, after 
an appeal had been taken, was with¬ 
out jurisdiction to modify the order 
by releasing a portion of the securi¬ 
ty. 

Cal.—Stansbury v. Frazer, 189 P. 497, 
46 C.A. 491. 

8. Cal.—Huskey v. Berini, 288 P.2d 
43, 135 C.A.2d 613. 

N.T.—Genet v. Delaware, etc., Canal 
Co., 32 N.E. 851, 136 N.T. 217. 

9- Cal.—Reed v. Murphy, 238 P. 78, 
196 C. 395. 

Bufalini v. De Michelis, 288 P.2d 
937, 136 C.A.2d 458—Boylan v. Ma¬ 
rine, 231 P.2d 92, 104 C.A.2d 321— 
Dutton Dredge Co. v. Goss, 247 P. 
594, 77 C.A. 727—Crawford v. 

Meadows, 203 P. 428, 55 C.A. 4. 

Fla.—Banning v. Brown, 74 So. 23, 
73 Fla. 54. 

Iowa— Corpus Juris Secundum cited 
In Wernet v. Jurgensen, 43 N.W.2d 
194, 196, 241 Iowa 833. 

Kan.—Board of Com’rs of Labette 
County v. Abbey, 100 P.2d 720, 151 
Kan. 710. 

Mich.—Michael McNamara Varnish 
Works v. McNamara Paint Prod¬ 
ucts Co., 281 N.W. 540, 286 Mich. 
68 . | 


Mo.—Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 325 Mo. 226, cer¬ 
tiorari denied Jones Store Co. v. 
Kansas City, Mo., 51 S.Ct. 78, 282 
U.S. 873, 75 L.Ed. 771—State ex 
rel. Buckner v. Ellison, 210 S.W. 
401, 277 Mo. 294. 

Vaughn v. Kansas City Gas Co., 
159 S.W.2d 690, 236 Mo.App. 669. 
Nev.—Orleans Hornsilver Mining Co. 
v. Le Champ D'Or French Gold 
Mining Co., 280 P. 887, 52 Nev. 
85. 

N.J.—Bull v. International Power 
Co., 93 A. 86, 84 N.J.Eq. 209, af¬ 
firmed 96 A. 364, 85 N.J.Eq. 206. 
N.Y.—Coffey v. Lexow, 191 N.T.S. 

120, 196 App.Div. 791. 

Pa.—In re Erdman's Estate, Orph., 
30 North.Co. 7, 12 Som.Leg.J. 248, 
59 Tork Leg.Rec. 27. 

Tex.—O’Daniel v. Libal, Civ.App., 
196 S.W.2d 211—Neville v. Miller, 
Civ.App. f 171 S.W. 1109. 

W.Va.—Dwight v. Hazlett, 147 S.E. 

877, 107 W.Va. 192, 66 A.L.R. 102. 
Wis.—Milwaukee Electric Crane & 
Mfg. Corporation v. Feil Mfg. Co., 
230 N.W. 607, 201 Wis. 494. 

Wyo.—Simmons v. Parrent, 256 P. 

2d 101, 71 Wyo. 207. 

3 C.J. p 1266 note 11. 

Amendment of record after its trans¬ 
mission see infra §§ 1114-1126. 
Amendment of judgment to be 
against defendant in representa¬ 
tive- capacity 

The trial court can, after appeal 
and the filing of the transcript in an 
action against receivers of a rail¬ 
road company, amend a judgment 
which was rendered against them in¬ 
dividually, so as to run against them 
as receivers. 

Mo.—Smith v. Delano, 166 S.W. 852, 
179 Mo.App. 242. 

Evidence sufficient 
After expiration of term, court 
has power to change its record on 
evidence consisting of minutes kept 
and made by judge and parol evi¬ 
dence in support of motion for nunc 
pro tunc entry, and after notice to 
party to be affected, notwithstand¬ 
ing appeal has been taken. 

Ind.—Reitzel v. Campbell, 5 N.E.2d 
148, 103 Ind.App. 650. 

Sufficiency of minutes as basis of 
amendment 

A recital in a bill of exceptions 
that the jury was "duly impaneled” 
is a sufficient minute from which the 
trial court can make a nunc pro tunc 
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( entry correcting the record pending 
appellate hearing. 

Mo.—Kansas City v. Jones Stoi^ Co., 
28 S.W.2d 1008, 325 Mo. 226, cer¬ 
tiorari denied Jones Store Co. v. 
Kansas City, Mo., 51 S.Ct. 78, 282 
U.S. 873, 75 L.Ed. 771. 

10. Ala.—Paletz v. Tayloe, 159 So. 
836, 230 Ala. 131. 

Ark.—George v. Ward, 216 S.W.2d 
52, 214 Ark. 233. 

Anz.—Phoenix Title & Trust Co. v. 

Horwath, 19 P.2d 82, 41 Ariz. 417. 
Cal.—Carter v. J. W. Silver Truck¬ 
ing Co., 47 P.2d 733, 4 C.2d 198— 
Drinkhouse v. Van Ness, 260 P. 
869, 202 C. 359—Halpern v. Superi¬ 
or Court in and for Alameda Coun¬ 
ty, 212 P. 916, 190 C. 384—Biaggi 
v. Ramont, 209 P. 892, 189 C. 676. 

Bufalini v. De Michelis, 288 P.2d 
937, 136 C.A.2d 458—Roth v. Mars- 
ton, 242 P.2d 375, 110 C.A.2d 249— 
Gursey v. Campus Camera Shop, 
219 P.2d 884, 98 C.A.2d 257—Culli- 
gan v. Leider, 149 P.2d 894, 65 C.A. 
2d 51—Collins v. Nelson, 106 P.2d 
39, 41 C.A. 2d 107—O’Hare v. Pea¬ 
cock Dairies, 103 P.2d 594, 39 C.A. 
2d 506—In re Schultz, 277 P. 1049, 
99 C.A. 134—Haynes v, Los An¬ 
geles Ry. Corporation, 252 I>. 1072, 
80 C.A. 776—Meineeke v. Frasier, 
232 P. 499, 69 C.A. 688—Jackson v. 
Dolan, 208 P. 315, 68 C.A. 372— 
Crawford v. Meadows, 203 P. 428, 
55 C.A. 4—City Properties Co. v. 
Meacham, 166 P. 593, 33 C.A. 696. 
Conn.—Palmer v. Des Reis, 64 A.2d 
537, 135 Conn. 388—Alderman Bros. 
Co. v. Westinghouse Air Brake Co., 
99 A. 1040, 91 Conn. 383. 

Ky.—Germann Bros. Motor Transp., 
Inc., v. Flora, 262 S.W.2d 821— 
Simms v. Veach, 210 S.W.2d 762, 
307 Ky. 226—Miracle v. Marshall, 
111 S.W.2d 399, 271 Ky. 18—Hig¬ 
don v. Commonwealth, 77 S.W.2d 
400, 257 Ky. 69. 

Md.—Maryland, D. & V. Ry. Co. v. 

Johnson, 99 A. 600, 129 Md. 412. 
Minn.—State ex rel. Peterson v. 
Bentley, 12 N.W.2d 347, 216 Minn. 
146. 

Miss.—Simmons v. Bainter, 125 So. 
338, 155 Miss. 804. 

Mo.—State ex rel. Buckner v. Elli¬ 
son, 210 S.W. 401, 277 Mo. 294. 

Abbott v. Seamon, App., 217 S. 
W.2d 580—Hardwicke v. Wymore, 
235 S.W. 171, 208 Mo.App. 414. 

Nev.—Smart v. Valencia, 248 P. 46, 
49 Nev. 411. 
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ever, to showing correctly the history of the proceed- power to amend the bill of exceptions after re 

ings before the appeal, and the lower court has no moval of the case to the appellate court, 13 par 

jurisdiction, pending an appeal by amendment of ticularly after argument, 14 or affirmance 15 or re 

the record or proceedings or otherwise, to change the versal, 16 except by command or consent of the ap- 

status of the case or to interfere with the rights pellate court. 17 The authority of the trial and ap- 
of parties under the judgment or order. 11 pellate court to allow amendment or correction of 

Bill of exceptions. It is sometimes held that the a bil1 o£ exce P tions is ^cussed infra § 891 et seq. 
trial court, by reason of its power over its own rec- Brief of evidence . When the court has approved 

ords, may amend a bill of exceptions to make it speak a brief of evidence and signed and certified a bill 

the truth notwithstanding jurisdiction of the case of exceptions, it has exhausted its power over it 

has been lost because of an appellate proceeding. 12 and cannot thereafter amend the brief of the evi- 

Other cases, however, hold the trial court without dence. 18 


N.J.—Bull v. International Power 
Co., 93 A. 86, 84 N.J.Eq. 209, af¬ 
firmed 96 A. 364, 85 N.J.Eq. 206. 

Bohny v. Associated Dyeing & 
Printing Corporation, 171 A. 133, 
12 N.J.Misc. 259. 

N.T.—Jaffe v. Sonntag, 116 N.E. 787, 
221 N.T. 92. 

Coffey v. Lexow, 191 N.T.S. 120, 
196 App.Div. 791—Conway v. Far- 
ish-Stafford Co., 157 N.T.S. 597, 171 
App.Div. 669, affirmed 119 N.E. 
1036, 222 N.T. 695. 

Holmes v. Eernson, 2 Cow. 410. 
Ohio.—-Williams v. Martin, 81 N.E.2d 
806, 82 Ohio App. 395. 

Or.—Caveny v. Asheim, 274 P.2d 
281, 202 Or. 195—Helms Groover & 
Dubber Co. v. Copenhagen, 177 P. 
935, 93 Or. 410. 

S.D.—Holbert v. Parish, 59 N.W. 871, 
38 S.D. 13. 

Tex.-—Williams v. Pitts, 251 S.W.2d 
148, 151 Tex. 408—Railroad Com¬ 
mission v. Shell Oil Co., 206 S.W.2d 
235, 146 Tex. 286. 

Jeffersonian Club v. Waugh, Civ. 
App., 217 S.W.2d 103, error refused 
no reversible error—Bolling v. 
Rodriguez, Civ.App., 212 S.W.2d 
838—Mills v. Moore, Civ.App., 5 
S.W.2d 263. 

Wyo.—Allen v. Lewis, 177 P. 433, 26 
Wyo. 85. 

3 C.J. p 1266 note 12. 

Elimination of improper party 

A judgment erroneously entered 
against an individual and a partner¬ 
ship is properly before the appellate 
court, although pending appeal it has 
been corrected by the lower court by 
eliminating an improper party there¬ 
to. 

Ala.—Ory-Cohen v. Taylor, 94 So. 
525, 208 Ala. 520. 

Inadvertent omissions from judg¬ 
ment 

A decree may be amended pending 
appeal by inserting a clause inad¬ 
vertently omitted, but which would 
have been included if asked for at 
the hearing. 

N.J.—Bull v. International Power 
Co., 93 A. 86, 84 N.J.Eq. 209, af¬ 
firmed 96 A. 364, 85 N.J.Eq. 206. 


Premature entry by clerk 

In an action to rescind the sale 
of an automobile for fraud, where 
the verdict was merely advisory, the 
action of the clerk in entering judg¬ 
ment thereon was premature and 
without authority, and the trial court 
was not without jurisdiction to cor¬ 
rect its records, even though appeal 
had been taken. 

Cal.—Meinecke v. Frasier, 232 P. 499, 
69 C.A. 688. 

Striking erroneous entry 

The trial court can amend its judg¬ 
ment erroneously entered imposing 
liability for damages, notwithstand¬ 
ing an appeal has been perfected, by 
striking that portion which does not 
truly record the pronouncement of 
the trial court. 

Wis.—Milwaukee Electric Crane & 
Mfg. Corporation v. Feil Mfg. Co., 
230 N.W. 607, 201 Wis. 494. 

Written reasons for judgment 

Trial judge's filing of written 
memorandum of his reasons for 
judgment, rendered by him for as¬ 
signed oral reasons, after perfection 
of suspensive appeal by filing of 
bond and transcript, was proper as 
against contention that trial court 
had completely lost jurisdiction of 
case, since filing of such memoran¬ 
dum merely supplemented oral rea¬ 
sons and was not exercise of juris¬ 
diction. 

La.—Martin v. Authement, App., 28 
So.2d 469. 

XI. Iowa.— Corpus Juris Secundum 
cited in Wernet v. Jurgensen, 43 
N.W.2d 194, 196, 241 Iowa 833. 

Mo.—State ex rel. Manning v. 
Hughes, 174 S.W.2d 200, 351 Mo. 
780. 

N.J.—Bull v. International Power 
Co., 93 A. 86, 84 N.J.Eq. 209, af¬ 
firmed 96 A. 364, 85 N.J.Eq. 206. 
Tex.—Panhandle Const. Co. v. Lind¬ 
sey, 72 S.W.2d 1068, 123 Tex. 613. 

Bolling v. Rodriguez, Civ.App., 
212 S.W.2d 838. 

Wash.—Isom v. Olympia Oil & Wood 
Products Co., 94 P.2d 482, 200 
Wash. 642. 

3 C.J. p 1267 note 13. 
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Cannot modify decision 

The lower court may correct the 
judgment or record after the ad¬ 
journment of the term and perfec¬ 
tion of appeal, at any time before the 
final judgment in the appellate court, 
so as to make the record speak the 
truth, but the correction must be 
confined to reciting correctly what 
the court decided, not what the court 
may afterward conclude is a proper 
judgment. 

Tex.—Panhandle Const. Co. v. Lind¬ 
sey, 72 S.W.2d 1068, 123 Tex. 613. 

12. Mo.—Kansas City v. Jones Store 
Co., 28 S.W.2d 1008, 325 Mo. 226, 
certiorari denied Jones Store Co. v. 
Kansas City, Mo., 51 S.Ct. 78, 282 
U.S. 873, 75 L.Ed. 771—Johnston v. 
Ragan, 178 S.W. 159, 265 Mo. 420. 

Or.—State v. Ekwall, 296 P. 57, 135 
Or. 439—Brewster v. Springer, 154 
P. 418, 79 Or. 88. 

Tex.—M. System Stores v. Daven¬ 
port, Civ.App., 36 S.W.2d 243—Da¬ 
vis v. Wichita State Bank & Trust 
Co., Civ.App., 286 S.W. 584. 

13. Colo.—Nelson v. Jenkins, 48 P. 
826, 9 Colo.App. 420. 

Ga.—Robinson v. Woodward, 68 S.E. 

553, 134 Ga. 777. 

4 C.J. p 319 note 64. 

14. U.S.—'Pittsburgh Gas, etc., Co. 
v. Goff-Kirby Coal Co., Pa, 151 F. 
466, 81 C.C.A. 76. 

15. Ill.—Dreyer v. People, 58 N.E. 
620, 59 N.E. 424, 188 Ill. 40, 58 L. 
R.A. 869, affirmed 23 S.Ct. 28, 187 
U.S. 71, 47 L.Ed. 79. 

16. Wis.—State v. Ludwig, 132 N. 
W. 130, 146 Wis. 385. 

17. Ga.—Beck, etc., Hardware Co. v. 
Crum, 56 S.E. 242, 127 Ga. 94. 

Ill.—Chaplin v. Illinois Terminal R. 

Co., 81 N.E. 15, 227 Ill. 166. 

4 C.J. p 320 note 68. 

18. Ga.—National Life & Accident 
Ins. Co. v. Carter, 166 S.E. 247, 46 
Ga.App. 1. 

Evidence in amendment will not be 
considered 

The court of appeals cannot con¬ 
sider assignments requiring refer¬ 
ence to evidence in an amendment to 
a brief of evidence approved after 
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Process or return . Although there is some author¬ 
ity to the contrary, 19 it is usually held that an 
amendment nunc pro tunc of the officer’s return of 
service of process is allowable even after an appeal 
or proceedings in error has been perfected. 20 The 
application for leave to amend is addressed largely 
to the discretion of the court, which discretion is 
liberally exercised when in the furtherance of sub¬ 
stantial justice and where the interests of innocent 
third parties will not be affected. 21 

Pleadings. After the case is pending in the appel¬ 
late tribunal, a pleading cannot be amended in mat¬ 
ter of substance, 22 nor can a new or supplemental 


pleading be filed, so as to affect the appellate pro¬ 
ceedings. 23 However, a copy of a lost plea may r 
on notice and proof, be supplied in place of the 
original by order of court; 24 and formal defects, 
in the pleadings may be corrected even after ap¬ 
pellate proceedings have been perfected. 26 It has. 
been held that where it is not the function of the 
appellate court to strike pleadings, it will not strike 
an amendment to a pleading. 25 * 5 

Intervention or addition of parties. After an ap¬ 
pellate proceeding has been perfected, the lower 
court has no power to permit an intervention or add 
new parties to the suit. 26 


the bill of exceptions has been cer¬ 
tified. 

Ga.—National Life & Accident Ins. 

Co. v. Carter, supra. 

Requiring* clerk to act 

Motion to amend brief of evidence 
in record in appellate court by re¬ 
quiring clerk of trial court to send 
to appellate court an agreement be¬ 
tween parties was denied. 

Ga.—Southern Auto Co. v. Fletcher, 
28 S.E.2d 184, 70 Ga.App. 299. 

19. Tex.—Firman Leather Goods 
Corp. v. McDonald & Shaw, Civ. 
App., 217 S.W.2d 137—Midwest 
Piping & Supply Co. v. Page, Civ. 
App., 128 S.W.2d 459, error refused 
—Home Ben. Ass’n v. Sims, Civ. 
App., 48 S.W.2d 708—Texas State 
Fair, etc.. Exposition v. Lyon, 24 
S.W. 328, 5 Tex.Civ.App. 382. 

Dependency oil transmission, of rec¬ 
ord 

Before the transcript is filed in the 
appellate court the trial court may 
amend return of service of process, 
but not thereafter. 

Okl.—Ada Milling Co. v. George, 36 
P.2d 736, 169 Okl. 278. 

20. Ala — Fowler v. Fowler, 126 So. 
634, 220 Ala. 560—Palatine Ins. 
Co. v. Hill, 121 So. 412, 219 Ala. 
123. 

Miss.—H. Lupkin & Sons v. Russell, 
67 So. 185, 108 Miss. 742. 

3 C.J. p 1267 note 16. 

Amendment will relate back to the 
original date of the return, 

Ala.—Palatine Ins. Co. v. Hill, 121 
So. 412, 219 Ala. 123. 

3 C.J. p 1267 note 16 [b]. 

Correction of service date in appeal 
notice 

If an appeal notice shows an erro¬ 
neous date of service on the district 
court clerk, its correction, even aft¬ 
er appeal has been taken, can be 
made in the district court. 

Iowa.—Coggon State Bank v. Woods, 
238 N.W. 448, 212 Iowa 1388. 

Nuno pro tunc filing* of return 

An appeal does not deprive the 
lower court of all jurisdiction over 


the record so as to preclude order 
filing returns nunc pro tunc. 

Or.—Cranston v. Stanfield, 261 P. 52, 
123 Or. 314. 

21. Ala.—Hefflin v. McMinn, 2 Stew. 
492, 20 Am.D. 58. 

3 C.J. p 1268 note 17. 

22. Ark.—Graves v. Jewel Tea Co., 
23 S.W.2d 972, 180 Ark. 9S0. 

Cal,—Jacks v. Lewis, 142 P.2d 358, 61 
C.A.2d 148. 

Ga.—Smalling v. Cox, 159 S.E. 663, 
173 Ga. 192. 

Ill.—Reedy v. Millizen, 40 N.E. 1028, 
155 Ill. 63 6. 

Bollaert v. Kankakee Tile & 
Brick Co., 45 N.E.2d 506, 317 Ill. 
App. 120. 

Kan.—Sheahan v. U. S. Fidelity & 
j Guaranty Co., 163 P. 172, 99 Kan. 
704. 

Ky.—Willis v. McNeal’s Admr., 10 
Ky.Op. 260. 

Mich.—Plastray Corp. v. Cole, 37 N. 
W.2d 162, 324 Mich. 433, 8 A.L.R. 
2d 1199. 

N.T.—In re Crandall’s Estate, 218 N. 
Y.S. 229, 218 App.Div. 190, appeal 
dismissed 157 N.E. 861, 245 N.Y. 
570. 

Fulton Bank v. Beach, 1 Paige 
429, affirmed 3 Wend. 573. 

N.C.—Harris v. Fairley, 61 S.E.2d 
619, 232 N.C. 555. 

N.D.—Hermes v. Markham, 49 N.W. 
2d 238, 78 N.D. 268. 

Okl.—Dooley v. Foreman, 221 P, 47, 
94 Okl. 163—Egbert v. St. Louis & 
S. F. R. Co., 151 P. 228, 50 Okl. 623. 
3 C.J. p 1268 note 18. 

Necessity of applying to appellate 
court for extension of time to 
file amendment 

Where injunction pendente lite was 
reversed, and defendants’ motion for 
judgment on the pleadings was grant¬ 
ed, with leave to serve an amended 
complaint within twenty days, and 
plaintiff appealed, the granting of a 
motion by the special term to extend 
plaintiff’s time to file an amended 
complaint until twenty days after 
disposition of the appeal was erro¬ 
neous; the proper practice being to 
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apply to the appellate division for 
such leave. 

N.Y.—Wo oil cot t v. Shubert, 155 N.Y. 
S. 515, 169 App.Div. 610. 

23. Ala.—Anders Bros. v. Latimer, 
73 So. 925, 198 Ala. 573. 

Mass.—Goldstein v. Burrows, 129 N. 

E. 389, 237 Mass. 79. 

N.C.—Rogers v. Rogers, 133 S.E. 184, 
192 N.C. 50. 

Okl.—Dooley v. Foreman, 221 P. 47, 
94 Okl. 163. 

3 C. J. p 1268 note 19. 

24. Ill.—Blake v. Miller, 8 N.E. 828, 
118 Ill. 500. 

3 C. J. p 1268 note 21. 

25. Ga.—Ware v. Martin, 66 S.E. 2d' 
737, 208 Ga. 330. 

Southeastern Wholesale Furni¬ 
ture Co. v. Atlanta Metallic Cas¬ 
ket Co., 66 S.E.2d 68, 84 Ga.App. 
271. 

Mass.—Coral Gables v. Granara, 189- 
N.E. 604, 285 Mass. 565. 

Ohio.—Squire v. Raymond, App., 36 
N.E.2d 976. 

S.D.—Redwater Land & Canal Co. v. 

Reed, 128 N.W. 702, 26 S.D. 466. 
Discretion, of trial court 

Action of trial court, in allowing 
plaintiff to file amended and supple¬ 
mental complaint while an appeal 
from interlocutory orders was pend¬ 
ing in the appellate court, was with¬ 
in the discretion of the trial court. 

Ill.—Grossman v. Grossman, 38 N.E. 
2d 778, 312 Ill.App. 655. 

Xnddflniteness 

In an action on a note given for 
goods, where a plea alleging defects 
in the goods was not as definite as 
the facts would authorize, defend¬ 
ant might amend the plea at any 
time before judgment of the appel¬ 
late court was made the judgment of 
the trial court. 

Ga.—Ducros v. People’s Drug Store, 
94 S.E. 897, 21 Ga.App, 634. 

25.5 Conn.—Smith v. Pinkel, 84 A. 2d 
209, 130 Conn. 354. 

20, Mass,—Eustace v. Dickey, 182- 
N.E. 852, 240 Mass. 65, followed in* 
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Referee’s report . Pending an appeal from an or¬ 
der remanding the cause to a referee for additional 
findings, it is improper for the referee to file a sup¬ 
plemental report ostensibly on evidence already tak¬ 
en and without additional hearing or notice to the 
parties. 27 

§ 618. Collateral Actions or Proceedings and 
Provisional Remedies 

The trial court retains jurisdiction over matters in¬ 
dependent of, or collateral to, the subject matter of the 
proceeding, notwithstanding the pendency of an appellate 
proceeding. 


APPEAL & ERROR §§ 617-618 

During the pendency of an appellate proceeding, 
the trial court has power to hear and determine mat¬ 
ters which are independent of, or collateral to, the 
subject matter before the appellate court. 28 The 
pendency of appellate proceedings with respect to 
the main proceedings may deprive the lower court 
of authority to make any order with respect to col¬ 
lateral proceedings which are essentially a part of 
the main suit. 28 * 5 

The pendency of an appellate proceeding may not 
prevent the taxation of costs, 29 the ordering of pay¬ 
ment of appeal expenses 29 * 5 or fees of a referee or 
stenographer, 29 * 10 the making of an award of at- 


Attorney General v. Eustace, 132 
N.E. 865, 240 Mass. 93. 

Mo.—City of St. Louis v. Silk, 199 S. 

W.2d 23, 239 Mo.App. 757. 

Tex.—Marshall v. City of Dallas, Civ. 

App., 253 S.W. 887. 

Substituting party 

(1) The trial court, after an appeal 
has been taken and appeal bond filed, 
has jurisdiction to substitute repre¬ 
sentative party, such as superintend¬ 
ent of insurance for defunct insur¬ 
ance companies. 

Ind.—O’Malley v. Hankins, 194 N.E. 
168, 207 Ind. 589. 

(2) Under proper circumstances, 
after trial has been concluded, judg¬ 
ment entered, and motion for new tri¬ 
al denied, the rule that a motion for 
substitution of parties may be grant¬ 
ed applies even after an appeal has 
been taken. 

Cal.—Erickson v. Boothe, 203 P.2d 
122, 90 C.A.2d 457. 

27. N.C.—Wilson v. Allsbrook, 172 
S.E. 217, 205 N.C. 597. 

28- Ala.—Barran v. Doden, 82 So.2d 
398, 263 Ala. 305—Ex parte Taylor, 
37 So.2d 656, 251 Ala. 387. 

Cal.—Sacks v. Superior Court in and 
for Los Angeles County, 190 P.2d 
602, 31 C.2d 537—De Garmo v. 
Goldman, 123 P.2d 1, 19 C.2d 755- 
In re Waters’ Estate, 185 P. 951, 
181 C. 584. 

Brown v. Friesleben Estate Co., 
292 P.2d 952, 139 C.A.2d 1—Wagner 
v. Shapona, 267 P.2d 378, 123 C.A. 
2d 451—Ingrao v. Karsten, 211 P. 
2d 41, 94 C.A.2d 517—Lunt v. Boris, 
197 P,2d 568, 87 C.A.2d 694—New¬ 
man v. Menne, 244 P. 951, 76 C.A. 
331. 

Ga.—Ledbetter v. Goodroe, 171 S.E. 
872, 48 Ga.App. 7. 

Conn.—Reynolds v. Vroom, 36 A. 2d 
22, 130 Conn. 512. 

Del.—Reese v. Hartnett, 74 A.2d 68, 
6 Terry 339. 

Ill.—Gumberts v. East Oak St. Ho¬ 
tel Co., 88 N.E.2d 883, 404 Ill. 386 
—Strauss v. Danielson, 71 N.E.2d 
64$, 3<J6 Ill. 315. 

Tree v. Continental Ill. Nat. Bank 
& Trust Co.' of Chicago, 105 N.E. 


2d 324, 346 Ill.App. 509—Arndt v. 
Arndt, 72 N.E.2d 718, 331 Ill.App. 
85, reversed on other grounds 78 N. 
E.2d 272, 399 Ill. 490. 

Mass.—Handy Cafe, Inc. v. Costello 
Distributing Co., 137 N.E.2d 218. 
Minn.—Manemann v. West, 17 N.W. 

2d 74, 218 Minn. 602. 

N.J.—Ditmars v. Camden Trust Co., 
24 A.2d 213, 131 N.J.Eq. 85—Whit¬ 
field v. Kern, 6 A2d 411, 125 N.J. 
Eq. 515. 

N.Y.—Rollins v. Carib Syndicate, 14 
N.Y.S.2d 930, 172 Misc. 648, affirm¬ 
ed 15 N.Y.S.2d 974, 258 App.Div. 
816. 

N.C.—Safie Mfg. Co. v. Arnold, 45 S. 

E.2d 577, 228 N.C. 375. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476. 

Ohio.—Plessinger v. Bireley, 62 N.E. 

2d 720, 76 Ohio App. 183. 

Or.—State ex rel. Scott v. Dobson, 
135 P.2d 794, 171 Or. 492. 

Vt.—Westinghouse Electric Mfg. Co. 
v. Barre & Montpelier Traction & 
Power Co., 123 A. 201, 97 Vt. 306. 

3 C.J. p 1268 note 23. 

Attachment or garnishment 

(1) Generally, attachment or gar¬ 
nishment proceedings remain alive 
during the pendency of an appeal in 
the main action. 

Ala.—Garrison v. First Nat. Bank, 
173 So. 88, 233 Ala. 687. 

Cal.—Schoutens v. Superior Court in 
and for Los Angeles County, 218 
P.2d 999, 97 C.A.2d 855. 

S.D.—Nelson v. Kittelson, 27 N.W.2d 
200, 71 S.D. 535. 

Tex.—Scheuing v. Challis, Civ.App., 
104 S.W.2d 581, error refused. 

(2) Plaintiff, while a suit is pend¬ 
ing in the court of appeals on appeal 
from a judgment dismissing a suit, 
may obtain an attachment from the 
clerk of the circuit court as security 
for the judgment. 

Ky.—Garnett v. Oliver, 45 .*S.W.2d 
815, 242 Ky. 25. 

(£) Claim for damages for person¬ 
al injuries resulting from defend¬ 
ants* alleged tort is an unliquidated 
demand, amount of which is not sus¬ 
ceptible of ascertainment except on 
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a final judgment establishing such 
amount, with respect to right of 
plaintiffs, under statute, to a writ of 
garnishment while appeal from judg¬ 
ment for plaintiffs is still pending. 
Tex.—Scheuing v. Challis, supra. 
Collateral attack on judgment based 
on perjured testimony 
The fact that defendant has ap¬ 
pealed from judgment does not affect 
his right to sue in equity to set the 
judgment aside for alleged perjured 
testimony, nor does the filing of such 
suit affect the jurisdiction of the su¬ 
preme court to pass on the appeal. 
Tex.—Winters Mut. Aid Ass'n Cir¬ 
cle No. 2 v. Reddin, Com.App., 49 S‘. 
W.2d 1095. 

28.5 Ill.—Ancateau, for Use of Trust 
Co. of Chicago, v. Commercial Cas¬ 
ualty Ins. Co., 48 N.E.2d 440, 318 
Ill.App. 553. 

Bill of discovery 

Pending appeal in court of civil 
appeals, district court had no juris¬ 
diction to enforce bill of discovery, 
where validity and scope thereof 
were essentially part of main suit 
and would interfere with jurisdic¬ 
tion of appellate court, entitling ap¬ 
pellees to writ of prohibition. 

Tex.—Jackson v. Equitable Trust Co., 
Civ.App., 106 S.W.2d 729. 

Vacating order of reference 

Where defendant had filed a notice 
of appeal to appellate division from, 
order of supreme court directing a 
reference to official referee, and such 
appeal was presently pending, su¬ 
preme court lacked jurisdiction there¬ 
after to grant defendant’s motion for 
vacation of order of reference. 

N.Y.—Gossin v. Gossin, 66 N.Y.S.2d 
190, 188 Misc. 1. 

29. Cal.—Hennessy v. Superior Court 
of California in and for City and 
County of San Francisco, 228 P. 
862, 194 C. 368. 

Ill.—Smith v. Saum, 58 N.E.2d 248, 
324 Ill.App. 299. 

29.5 Ill.—Smith v. Saum, supra. 

29.10 N.Y.—Adelson v. Dreyman, 61 
N.Y.S.2d 87. 
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torney’s fees, 30 or the establishment of a lien there¬ 
for. 31 The lower court has, however, been held 
to be without jurisdiction to enter an order fixing 
attorney’s fees 31 - 5 or the expenses of certain par¬ 
ties. 31 - 10 

Enforcement, pending an appellate proceeding, of 
a bond which has been given in the action has been 
both permitted, 32 and refused. 33 

•"§ 619. - Preservation of Status in Quo 

Generally 

The trial court, during the pendency of an appellate 
•proceeding, has power over collateral or incidental mat¬ 
ters necessary for the preservation of the fruits of the 
ultimate judgment or the status in quo of the parties. 

During the pendency of an appellate proceeding, 
the lower court has jurisdiction over collateral or 
incidental matters necessary for the preservation of 
the fruits of the ultimate judgment or the status in 
•quo of the parties. 34 For the latter purpose the low¬ 


er court retains jurisdiction of the property or funds 
in controversy pending the appeal or writ of error, 35 
and it may make all orders in reference thereto 
necessary to preserve it until the appeal is finally 
disposed of. 36 It may make an order providing for 
the renting or leasing of property, 37 or may order 
investment of funds resulting from the sale of prop¬ 
erty under an order made pending litigation. 38 

Where land is sold under a decree of the court 
at a master’s sale, a purchaser may be compelled 
to complete his purchase, and an appeal interposed 
after the decree for a sale has been essentially exe¬ 
cuted cannot be permitted to supersede the com¬ 
pletion of the purchase. 39 

The lower court cannot, however, proceed in such 
a manner as to execute its judgment, place the prop¬ 
erty or funds beyond the control of the ultimate re¬ 
sult of the litigation, or destroy the subject mat¬ 
ter of the appeal. 40 


30. Ala.—Ex parte Taylor, 37 So.2d 
656, 251 Ala. 387—Seamon v. Ta¬ 
tum, 20 So.2d 596, 246 Ala. 310. 

Ill.—Smith v. Saum, 58 N.E. 2a 248, 
324 Ill.App. 299. 

Mich.—Horvath v. Vasvary, 224 N.W. 
365, 246 Mich. 231. 

Mo.—Flynn v. First Nat. Safe De¬ 
posit Co., 284 S.W.2d 593. 

N.J.—In re Wandell’s Estate, 111 A. 
683, 92 N.J.Eq. 195. 

Wash.—Glesin v. Glesin, 226 P. 262, 
130 Wash. 122. 

31. Mich.—Horvath v. Vasvary, 224 
N.W. 365, 246 Mich. 231. 

31.5 Ill.—Cowdery v. Northern 
Trust Co., 53 N.E.2d 43, 321 Ill. 
App. 243. 

31.10 Ill.—Cowdery v. Northern 
Trust Co., supra. 

32. U.S.—Moore v. American Fidel¬ 
ity Co. of Montpelier, Vt., D.C,Pa. f 
247 F. 609. 

Ill.—Rowe v. Vrooman Carpet Co., 62 
N.E.2d 38, 326 Ill.App. 467. 

33. Mo.—State ex rel. Hermann v. 
Green, App., 76 S.W.2d 432. 

34. Cal.—Conniff v. Superior Court 
of California in and for Alameda 
County, 265 P. 555, 90 C.A. 169. 

•Ga.—Munford v. Peeples, 111 S.E. 
393, 152 Ga. 805. 

Ill.—People v. David, 159 N.E. 263, 328 
Ill. 230. 

Xy.— Corpus Juris cited in Garnett 
v. Oliver, 45 S.W.2d 815, 816, 242 
Xy. 25. 

Mo.— Corpus Juris Secundum cited in 
Wormington (Woolsey) v. City of 
Monett, 218 S.W.2d 686, 358 Mo. 
1044. 

Okl.—Mason v. Rose, 55 P.2d 765, 176 
Okl. 258. 

3 C.J. p 1268 note 23. 


Release of attachment 

Where original writ in action of 
case in assumpsit, commanding sher¬ 
iff to attach personal property of de¬ 
fendant in hands of city, issued out 
of district court and was returnable 
thereto, superior court was not au¬ 
thorized, after certification of appeal 
to that court, to enter order compel¬ 
ling plaintiff to accept bond and re¬ 
leasing attachment. 

R. I.—McOsker v. Superior Court, 122 
A.2d 174. 

35. U.S.—Corpus Juris cited in Men¬ 
dez v. Eastern Sugar Associates, C. 
C.A.Puerto Rico, 89 F.2d 399, 402. 

Ariz.—Gotthelf v. Fickett, 294 P. 837, 
37 Ariz. 322, 413. 

3 C.J. p 1269 note 24. 

36. Ariz.—Gotthelf v. Fickett, su¬ 
pra. 

3 C.J. p 1269 note 25. 

Issuance of letters testamentary for 
preservation of decedent’s estate 

A conveyance of real estate by an 
executrix under a contract made by 
deceased while an appeal from her 
appointment was pending was not 
void, where the county court had 
made an entry of record that the 
preservation of the estate required 
that letters issue notwithstanding 
appeal. 

S. D.—Gilbert v. Hanson, 205 N.W. 
704, 49 S.D. 10. 

Payment of teachers pending appeal 
from order enjoining removal of 
school 

An order approving vouchers for 
the payment of teachers pending an 
appeal enjoining the removal of a 
high school is discretionary. 

N.C.—Clark v. McQueen, 143 S.E. 528, 

m N,C, 714, 


Sale of perishables 
Under the provision of a statute 
so providing, the trial court has ju¬ 
risdiction, notwithstanding appeal, 
with stay, to order the sale of at¬ 
tached property as perishable. 

Or.—Bank of Kenton v. Preble, 167 
P. 578, 87 Or. 230. 

37. Fla.—Jackson v. H. M. Wade 
Mfg. Co., 142 So. 228, 105 Fla. 560. 

3 C.J. p 1269 note 26. 

38. N.C.—Hinson v. Adrian, 91 N.C, 
372. 

Investment of funds of ward 

Pending appeal from order of coun¬ 
ty court denying application for re¬ 
moval of nonresident minor ward's 
personalty to another state, county 
court retained jurisdiction to author¬ 
ize local guardian to invest ward's 
funds in other personalty, even 
though funds so invested constituted 
part of personalty, ultimate disposi¬ 
tion of which was involved in ap¬ 
peal. 

Okl.—Mason v. Rose, 55 P.2d 765, 176 
Okl. 258. 

39. N.T.—:Brasher v. Cortlandt, 2 
Johns.Ch. 505. 

3 C.J. p 1269 note 28. 

40. Ind.—-Indianapolis Electric Sup¬ 
ply Co. v. Lux, 130 N.E. 153, 77 Ind. 
App. 286. 

3 C.J. p 1269 note 29. 

Distribution of Impounded funds 
Where in suit to review order de¬ 
nying proposed rate increase, the in¬ 
crease was impounded, and final de¬ 
cree denied the increase and order¬ 
ed distribution of the impounded 
funds, the circuit court could not, 
during pendency of an appeal to the 
supreme court, entertain a petition 
for distribution of the impounded 
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§ 620. - Receivership 

Pending an appellate proceeding, the conservation or, 
preservation of property may be effected through a re¬ 
ceiver appointed for that purpose. 

Pending an appeal, a receiver may be appointed 
if such a step becomes necessary for the preserva¬ 
tion or conservation of property, 41 particularly when 


authorized by statute, 42 on proper application being 
made to the court below or to the appellate court 
according to the circumstances; 43 or an existing 
receivership may be continued, 44 or an order made 
changing receivers. 45 

Ordinarily the pendency of an appeal in a receiv¬ 
ership case does not prevent the court from taking 


funds, thus nullifying: the rights in¬ 
cident to appeal. 

Mo.—State ex rel. and to Use of 
Pennsylvania Fire Ins. Co. v. Sevi¬ 
er, 102 S.W.2d 882, 340 Mo. 675. 
Order to sell nonperishables, where 
not necessary to preserve the value 
of the subject matter of the contro¬ 
versy, is void. 

Ind.—Indianapolis Electric Supply 
Co. v. Lux, 130 N.E. 153, 77 Ind. 
App. 286. 

41. Ala.—Ex parte Wilkinson, 126 
So. 102, 220 Ala. 529. 

Cal.—McCarthy v. Kurkjian, 232 P. 
161, 69 C.A. 682. 

Fla.—Carr v. Marion Mortg. Co., 128 
So. 12, 99 Fla. 540. 

Ga.—Small in g v. Cox, 159 S.E. 663, 
173 Ga. 192. 

Idaho.—Riggen v. Perkins, 234 P. 
161, 40 Idaho 486. 

Ill.—Engles v. Rosenthal, 274 IlLApp. 
272. 

Mass.—Handy Cafe, Inc. v. Costello 
Distributing Co., 137 N.E.2d 218. 
Nev.—Dunphy v. McNamara, 252 P. 
943, 50 Nev. 113. 

N.D.—Olson v. Union Cent. Life Ins. 
Co., 228 N.W. 223, 68 N.D. 899, fol¬ 
lowed in Lindblom v. Union Cent. 
Life Ins. Co., 228 N.W. 226, 68 N.D. 
898. 

Puerto Rico.—Bank of San Juan v. 
District Court of San Juan, 32 
Puerto Rico 364. 

Tex.—Shell Petroleum Corporation v. 
Grays, Civ.App., 87 S.W.2d 289, er¬ 
ror dismissed 114 S.W.2d 869, 131 
Tex. 515—Brock v. Kelley, Civ. 
App., 85 S.W.2d 274—Magnolia Pe¬ 
troleum Co. v. Jackson, Civ.App., 
80 S.W.2d 388—Scales v. Grassman, 
Civ.App., 261 S.W. 220, rehearing 
denied 264 S.W. 136. 

3 C.J. p 1269 note 31. 

Fox property sold on mortgage fore¬ 
closure 

(1) As respects the right to the 
appointment of a receiver pending 
appeal from an order confirming a 
mortgage foreclosure sale, the sell¬ 
ing price is the prima facie value of 
the property. 

Fla.—Carr v. Marion Mortg. Co., 128 
So. 12, 99 Fla. 540. 

(2) A strong showing for the ap¬ 
pointment of a receiver of rental 
property pending an appeal is made 
when the judicial sale stands con¬ 
firmed for less than half of the mort¬ 
gage debt 


Fla.—Carr v. Marion Mortg. Co., su¬ 
pra. 

(3) After a decree confirming a 
foreclosure sale and appeal there¬ 
from, court may appoint a receiver 
to take possession of property and 
receive rents and profits pending ap¬ 
peal. 

Fla.—State ex rel. Adler v. Barns, 
166 So. 589, 123 Fla. 184. 

Receiver to harvest and conserve 
crops 

After appeal from judgment af¬ 
fecting realty possession, the trial 
court may appoint a receiver to har¬ 
vest and conserve crops, although 
appellants in possession have filed 
statutory undertaking. 

N.D.—Olson v. Union Cent. Life Ins. 
Co., 228 N.W. 223, 58 N.D. 899, fol¬ 
lowed in Lindblom v. Union Cent. 
Life Ins. Co., 228 N.W. 226, 58 N.D. 
898. 

Receiver to vote stock 
Where a temporary injunction re¬ 
straining defendant from voting 
stock required plaintiff to give bond, 
with the stock as security, and pend¬ 
ing review on writ of error a stock¬ 
holder’s meeting was to be held, at 
which defendant would acquire con¬ 
trol unless the stock was voted, the 
superior court had jurisdiction to 
grant an interlocutory order appoint¬ 
ing a receiver to vote the stock, so as 
to preserve the estate and safeguard 
plaintiff’s rights. 

Ga.—Munford v. Peeples, 111 S.E. 
393, 152 Ga. 805. 

42. Mo.—State ex rel. Elam v. Hen¬ 
son, Mo., 217 S.W. 17. 

Ohio.—Stark County Agr. Soc. v. 
Walker, 171 N.E. 422, 34 Ohio App. 
558. 

3 C.J. p 1270 note 36. 

43. Idaho.—Riggen v. Perkins, 234 
P. 161, 40 Idaho 486. 

Tenn.—Fleming v. Fleming, 8 Tenn. 
App. 315. 

3 C.J. p 1270 note 32. 

Appointment by appellate court 

(1) In some jurisdictions a receiv¬ 
er may be appointed by the appellate 
court. 

Tenn.—Fleming v. Fleming, supra. 

3 C.J. p 1270 note 38. 

(2) It has been said, however, that 
the application for receivership 
should first be made to the lower 
court unless reasons are shown which 
render it indispensable that the ap¬ 
pellate court should grant the appli¬ 
cation. 


Idaho.—Riggen v. Perkins, 234 P. 161, 
40 Idaho 486. 

(3) The appellate court will not 
appoint a receiver where the contest 
grows out of a conflict of legal ti¬ 
tles to land and there are no equi¬ 
table circumstances affecting the par¬ 
ties, they are not insolvent, and there 
is no danger of waste or irreparable 
injury to the property. 

Tenn.—Fleming v. Fleming, supra. 

(4) It has been held that an ap¬ 
pellate court will not appoint a re¬ 
ceiver in a case pending on appeal. 
Ark.—Bogard v. Powell, 189 S.W.2d 

660, 209 Ark. 116. 

Okl.—Galer Oil Co. v. Pryor, 78 P.2d 
281, 182 Okl. 376. 

Invalid appointment and validation 
thereof 

(1) In action seeking appointment 
of a permanent receiver, where plain¬ 
tiffs' appeal from an order denying 
application was pending in supreme 
court, a later order in the cause by 
the trial court appointing such a re¬ 
ceiver on motion of newly interplead¬ 
ed parties was void, since the judge 
was at the time functus officio. 

N.C.—Sinclair v. Moore Cent. R. Co., 
45 S.E.2d 555, 228 N.C. 389. 

(2) In action seeking appointment 
of a permanent receiver, where an in¬ 
valid appointment during pendency 
of an appeal was made, a subsequent 
decree entered on motion of new and 
proper parties plaintiff, determining 
that appeal had been abandoned and 
authorizing the receiver to continue, 
validated the ineffective appointment 
by ratification. 

N.C.—Sinclair v. Moore Cent. R. Co., 
supra. 

44. Mich.—Zmudcznski v. Webster, 
225 N.W. 568, 247 Mich. 185. 

3 C.J. p 1270 note 33. 

Refusal to continue 
A chancellor’s refusal to continue 
the receivership pending appeal from 
a decree upholding the judgment of 
restitution, terminating the receiver¬ 
ship and dissolving the preliminary 
injunction, is not an abuse of dis¬ 
cretion when there is little merit to 
appellant’s claim. 

Mich.—Zmudcznski v. Webster, su¬ 
pra. 

45. D.C.—Hitz v. Jenks, 16 App.D.C. 
530, reversed on other grounds 22 
S.Ct. 598, 185 U.S. 155, 46 L.Ed. 
851. 
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such proceedings and making such incidental or 
collateral orders as may be necessary to preserve 
the assets or property and protect the rights of the 
parties, 46 and it may require the receiver to render 
an accounting. 47 

In a case where the appointment of a receiver is 
a matter ancillary to the main proceedings, the court 
may, after appeal has been taken, hear and deter¬ 
mine a motion for the discharge of the receiver; 48 
but, if the appeal is from the decree appointing the 
receiver, the trial court cannot remove the receiver 
pending the appeal. 49 

As noted infra § 673, however, a receiver cannot 
be appointed by the lower court, pending an appeal, 


where the appointment is in furtherance of the en¬ 
forcement of the judgment or order appealed from, 
and such judgment or order has been superseded. 

§ 521 . -Restraining Orders 

Pending an appeal, the appellate op trial court may 
restrain action which tends to defeat the appellate Juris¬ 
diction or impair the status quo. 

An appellate court may, because of inherent or 
statutory powers, pending the determination of an 
appeal issue a proper order to prevent the execution 
of the judgment, protect or enforce its jurisdiction, 
or preserve the status in quo of the parties. 50 Usual¬ 
ly, however, a restraining order will not be granted 


46. La.—Sklar v. Kahle, 198 So. 883, 
196 La. 137. 

Miss.—Stirling v. Logue, 123 So. 825, 
154 Miss. 812. 

Tex.—Ex parte Klugsberg, 87 S.W.2d 
465. 126 Tex. 225. 

Shell Petroleum Corporation v. 
Grays, Civ.App., 87 S.W. 289, error 
dismissed 114 S.W.2d 869, 131 Tex. 
515. 

Vt.—Westinghouse Electric Mfg. Co. 
v. Barre & Montpelier Traction & 
Power Co., 123 A. 201, 97 Vt. 306. 

3 C.J. p 1270 note 35. 

47. Colo.—Taylor v. Taylor, 247 P. 
174, 79 Colo. 487. 

Tex.—Shell Petroleum Corporation v. 
Grays, Civ.App., 87 S.W.2d 289, er¬ 
ror dismissed 114 S.W.2d 869, 131 
Tex. 515. 

48. Cal.—Julian v. Schwartz, 34 P.2d 
487, 1 C.2d 269. 

Kan.— Corpus Juris Secundum quoted 
lu Fincham v. Fincham, 231 P.2d 
232, 238, 171 Kan. 120. 

Tex.—Shell Petroleum Corporation v. 
Grays, Civ.App., 87 S.W.2d 289, er¬ 
ror dismissed 114 S.W.2d 869, 131 
Tex. 615. 

3 C.J. p 1270 note 37. 

49. Ill.—People v. Pam, 114 N.E. 
504, 276 Ill. 181. 

Levi v. Beadles, 204 Ill.App. 534. 
Kan.— Corpus Juris Secundum quoted 
in Fincham v. Fincham, 231 P.2d 
232, 238, 171 Kan. 120. 

50. Ala. —Corpus Juris Secundum cit¬ 
ed in. Riley v. Wilkinson, 25 So.2d 
384, 390, 247 Ala. 679— Corpus Ju¬ 
ris Secundum cited In Alabama 
Power Co. v. City of Scottsboro, 
190 So. 412, 419, 238 Ala. 230. 

Cal.—Sharove v. Middleman, App., 
303 P.2d 900—Martin v. Rosen, 38 
P.2d 855, 2 C.A.2d 450—Bolles v. 
Hilton & Paley, 281 P. 73, 101 C.A. 
92—Spitzer v. Superior Court of 
Alameda County, 241 P. 270, 74 C. 
A. 494. 

Fla.—Gulf Theatres v. State ex rel. 
Ferguson, 182 So. 842, 133 Fla. 634 
—Anderson v. Tower Amusement 


f Co., 159 So. 782, 118 Fla. 437, va¬ 
cated on other grounds 160 So. 523, 
118 Fla. 895—Wingate v. Mach, 154 
So. 192, 114 Fla. 380—Palm Beach 
Estates v. Croker, 149 So. 343, 110 
Fla. 312—Stewart v. Thursby, 137 
So. 7, 103 Fla. 1201. 

Ky.—Commonwealth, by and ex rel. 
State Highway Commission, v. Mc- 
Intire, 61 S.W.2d 31, 249 Ky. 555. 

Minn.—Barrett v. Smith, 237 N.W. 
881, 184 Minn. 107. 

Mass.—Carlson v. Lawrence H. Op- 
penheim Co., 136 N.E.2d 205. 

Mo.—J. J. Newberry Co. v. Baker, 205 
S.W.2d 935, 239 Mo.App. 1130. 

Neb.—State ex rel. Phoenix Loan Co. 
v. Marsh, 297 N.W. 551, 139 Neb. 
290, 133 A.L.R. 1101. 

Nev.—Ringelberg v. United Associa¬ 
tion of Journeymen, Etc. and Ap¬ 
prentices of the Plumbing and 
Pipefitting Industry of the United 
States and Canada, Local Union 
525, Las Vegas, Nevada, 297 P.2d 
1079—Corpus Juris Secundum cited 
in Hough v. Roberts Min. & Mill 
Co., 78 P.2d 102, 104, 58 Nev. 317. 

N.Y.—Hammer v. Hammer, 104 N.E. 
2d 864, 303 N.Y. 4S1, reargument de¬ 
nied 106 N.E.2d 283, 303 N.Y. 1008. 

Rosen v. Braun, 152 N.Y.S.2d 248, 
2 A.D.2d 654. 

Jarl Co. v. Village of Croton-on- 
Hudson, 256 N.Y,{3. 475, 142 Misc. 
884. 

Ohio.—Widmer v. Fretti, 116 N.E.2d 
728, 95 Ohio App. 7. 

Or.—Helms Groover & Dubber Co. 
v. Copenhagen, 177 P. 935, 93 Or, 
410. 

Philippine.—Watson v. Enriquez, 1 
Philippine 480. 

Tex.—Herring v. Houston Nat. Exch. 
Bank, 255 S.W. 1097, 112 Tex. 337. 

Hyatt v. Mercury Life & Health 
Co., Civ.App., 202 S.W.2d 325— 
Weart v. Mahone, Civ.App^, 176 S. 
W.2d 197-—Antner v, State, Civ. 
App., 114 S.W.2d 640—Donnell v. 
Talley, Civ.App., 84 S.W.2d 872— 
Jackson v. The Praetorians, Civ. 
App., 83 S.W.2d 740—Railroad Com¬ 
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mission of Texas v. Burnham, Civ. 
App., 80 S.W.2d 496—McMillan v. 
McMillan, Civ.App., 67 S.W.2d 342 
—Leonard v. Small, Civ.App., 28 S. 
W.2d 826—Duke v. Gilbreath, Civ. 
App., 2 S.W.2d 324—Bird v. Alex¬ 
ander, Civ.App., 288 S.W. 606—Bt*t- 
tinger v. North Fort Worth Ice Co., 
Civ.App., 278 S.W. 466—McCleskey 
v. McCieskey, Civ.App., 277 S.W. 
1115—Moore v. McLennan County, 
Civ.App., 275 S.W. 478. 

Wash.—Clark v. Kraft, 13 P.2d 7, 169 
Wash. 49. 

3 C.J. p 1270 note 40. 

Conditions imposed on granting of 
injunction 

An injunction granted by the su¬ 
preme court in aid of an appeal from 
an order refusing to restrain execu¬ 
tion sale should be conditioned on ap¬ 
pellant paying legally assessable 
costs of levying and advertising sale, 
plus attorney's fees and court costs 
in a suit in which Judgment was ren¬ 
dered. 

Fla.—Barry v. Willard, 154 So. 843, 
114 Fla. 800. 

Destruction of property prevented 
Under a constitutional provision, 
conferring power on the supreme 
court to issue all writs necessary or 
proper to the complete exercise of 
its jurisdiction, it may grant an ap¬ 
propriate restraining order to pre¬ 
vent the destruction of citrus trees 
for the purpose of constructing a 
highway, where it appears that such 
trees are of peculiar value to land, 
until the merits of an appeal involv¬ 
ing the matter can be determined. 
Fla.—Astca Inv. Co. v. Lake County, 
98 So. 824, 86 Fla. 639. 

Jurisdiction of appellate proceeding 
necessary 

If the appellate court has not ob¬ 
tained jurisdiction of an appeal, it is 
without power to enjoin the enforce¬ 
ment of the judgment appealed from. 
Tex.—Cox, Inc., v. Knight, Civ.App,, 
50 S.W«2<H 915—Wood, v. Perry, Civ. 
| App., 276 S.W, 963. 
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by the appellate court, unless it is essential to a due quire it, and to avoid irreparable injury or multi- 
and effective exercise of its jurisdiction and ade- plicity of suits, the lower court may order a con- 
quate relief cannot be had by application to the lower tinuance of the status in quo or may make any nec- 

court * essary restraining orders to preserve the rights of 

On the other hand, if the purposes of justice re- the parties pending the appeal;® 2 an d such orders 


Restraint of foreclosure proceeding's 
Where the record showed that the 
chattel mortgagor never had an op¬ 
portunity of contesting the mortga¬ 
gee’s right to foreclose or amount 
due, and the sheriff was threatening 
to sell the mortgaged chattels, the 
supreme court will restrain the sher¬ 
iff’s proceedings until the determina¬ 
tion of the appeal. 

Wash.—Clark v. Kraft, 13 P.2d 7, 169 
Wash. 49. 

Subsequent actions involving same 
facts and principles will, upon giving 
of security, be enjoined pending ap¬ 
peal of test case. 

N.J.—Radio Distributing Corporation 
v. Penn, 145 A. 544, 104 N.J.Eq. 299. 

51. Cal.—Dysart v. Clark, 62 P.2d 
757, 17 C.A.2d 637. 

Fla.—Tryon v. City of Miami, 1 So. 
2d 465, 146 Fla. 498—Wingate v. 
Mach, 154 So. 192, 114 Fla. 380— 
Paramount Enterprises v. Mitchell, 
140 So. 328, 104 Fla. 407. 

Ky.—Mooneyham v. Morris, 58 S.W. 

2d 246, 248 Ky. 124. 

Neb.—State ex rel. Phoenix Loan Co. 
v. Marsh, 297 N.W. 551, 139 Neb. 
290, 133 A.L.R. 1101—Hoyt Bros. v. 
City of Lincoln, 263 N.W. 898, 130 
Neb. 79. 

Nev.—Ringelberg v. United Ass’n of 
Journeymen and Apprentices of 
Plumbing and Pipefitting Industry 
of U. S. and Canada, Local Union 
525, Las Vegas, Nevada, 297 P.2d 
1079. 

N.H.—Hoban v. Bucklin, 184 A. 362, 
88 N.H. 73, modified on other 
grounds 186 A. 8, 88 N.H. 73. 

N.Y.—-Sheffield Producers Co-op. 
Ass’n v. Jetter Dairy Co., 299 N.Y. 
S. 684—Fowler v. Ottinger, 225 
N.Y.S. 164, 221 App.Div. 677. 

Ohio.—City of Cleveland v. Division 
268 of Amalgamated Ass'n of St. 
Elec. Ry. & Motor Coach Emp. of 
America, 81 N.E.2d 310, 84 Ohio 
App. 43—In re Stuckey’s Will, App., 
73 N.E.2d 205. 

Or.—Oregon Business & Tax Re¬ 
search v. Farrell, 159 P.2d 822, 176 
Or. 532. 

R.I.—White v. Kinniburgh, 188 A. 
517, 57 R.I. 117. 

Tex.—Anderson v. Pioneer Building 
& Loan Ass’n, Civ.App., 150 S.W.2d 
445—Yturria Town & Improvement 
Co. v. Hidalgo County, Civ.App., 
114 S.W.2d 917—Antner v. State, 
Civ.App., 114 S.W. 2d 640—Bryan v. 
Luhning, Civ.App., 106 S.W.2d 403 
—Cisco Independent School Dist. v. 
Dudley, Civ.App., 53 S.W.2d 639— 
Mims v. City of Fort Worth, Civ. 
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App., 52 S.W.2d 931—Bird v. Alex¬ 
ander, Civ.App., 288 S.W. 606—Dur¬ 
ham v. Scrivener, Civ.App.. 228 S. 
W. 282. 

3 C.J. p 1270 note 41. 

Adequate protection given by replevin 
bond 

If appellant is adequately protect¬ 
ed against the disposition of the 
property by a replevin bond, he will 
not be awarded an injunction re¬ 
straining appellee from disposing of 
the property pending appeal. 

Tex.—Donnell v. Talley, Civ.App., 84 
S.W.2d 872. 

Criminal prosecutions 

Constitutional writs necessary or 
proper to exercise of supreme court’s 
jurisdiction will not lie to enjoin 
criminal prosecutions. 

Fla.—Merry-Go-Round v. State ex 
rel. Jones. 186 So. 538, 136 Fla. 278 
—Gulf Theatres v. State ex rel. 
Ferguson, 182 So. 842, 133 Fla. 634. 

Mere prevention of damages insuffi¬ 
cient 

"An appellate court will sometimes 
issue an injunction to hold the mat¬ 
ter in status quo in order to pre¬ 
serve and protect its jurisdiction 
over the subject-matter, but it will 
not grant a temporary writ of in¬ 
junction merely for the purpose of 
preventing damages that would oth¬ 
erwise flow to a litigant pending ap¬ 
peal to this court." 

Tex.—Hake v. Dilworth, Civ.App., 54 
S.W.2d 583, 585. 

52. Ala.—Corpus Juris Secundum 
cited in Riley v. Wilkinson, 25 So. 
2d 384, 390, 247 Ala. 579. 

Cal.—Eisenberg v. Superior Court in 
and for City and County of San 
Francisco, 226 R 617, 193 C. 575— 
American Trading Co. v. Superior 
Court of City and County of San 
Francisco, 222 P. 142, 192 C. 770. 

Balestrieri v. Sullivan, 292 P.2d 
310, 138 C.A.2d 559—General Elec. 
Co. v. Federal Emp. Distributing 
Co., 282 P.2d 941, 132 C.A.2d 649- 
Porter v. Superior Court of Cali¬ 
fornia in and for Los Angeles 
County, 248 P. 1077, 78 C.A. 790. 
Fla.—Watson v. Pepper & Coffrin, 184 
So. 131, 134 Fla. 586—Clarke v. 
Knight, 94 So. 671, 84 Fla. 485. 

Ga.—City of Macon v. Ries, 179 S.E. 
529, 180 Ga. 371—Biggers v. Hope, 
167 S.E. 176, 176 Ga. 141—Arm¬ 
strong v. American Nat. Bank, 86 
S.E. 1087, 144 Ga. 245. 

Ky.—Cossar v. Klein, 14 S.W.2d 160, 
227 Ky. 768, followed in 36 S.W.2d 
833, 237 Ky. 555, 
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Mass.—Carlson v. Lawrence H. Op- 
penheim Co., 136 NE.2d 205. 

Mo.—Willow Springs Creamery Co. 
v. Mountain Grove Creamery, Poul¬ 
try & Produce Co., App., 197 S.W. 
916. 

N.Y.—Hoffstadt v. Copeland, 243 N.Y. 
S. 567, 230 App.Div. 85. 

Ocorr v. Lynn, 173 N.Y.S. 518, 
105 Misc. 489. 

N.C.—Elliott v. Swartz Industries, 57 
S.E.2d 305, 231 N.C. 425—Swain v. 
Goodman, 112 S.E. 36, 183 N.C 531. 
N.D.—Gunsch v. Gunsch, 69 N.W.2d 
739. 

Pa.—Druckenmiller, v. Pfeifle, Com. 

PI.. 28 North.Co. 179. 

Philippine.—Watson v. Enriquez, 1 
Philippine 480. 

Tenn.—Foster v. Harle, 57 S.W.2d 
452, 165 Tenn. 616. % 

Tex.—International Ass’n of Machin¬ 
ists, Local Union No. 1488 v. Fed¬ 
erated Ass’n of Accessory Workers, 
130 S.W.2d 282, 133 Tex. 624. 

Madison v. Martinez, Civ.App., 
42 S.W.2d 84—Hansen v. Bacher, 
Civ.App., 295 S.W. 316—Needham 
v. Arno Co-op. Irr. Co., Civ.App., 
196 S.W. 887, error refused. 

Wash.—Swenson v. Seattle Central 
Labor Council, 171 P.2d 699, 25 
Wash.2d 612. 

3 C.J. p 1270 note 42. 

Fixing temporary utility rates pend¬ 
ing 1 appeal as to confiscatory 
rates 

Although an appeal generally sus¬ 
pends the power of the court below 
to proceed further in the case, the 
trial court may, after appeal, if the 
purposes of justice require, preserve 
the status quo until decision by the 
appellate court by enjoining enforce¬ 
ment of confiscatory rates and estab¬ 
lishing temporary rates. 

U.S.—Newton v. Consolidated Gas 
Co. of New York, N.Y., 42 S.Ct. 
264, 258 U.S. 165, 66 L.Ed. 538. 
Ohio.—State v. Court of Appeals for 
Eighth Dist., 135 N.E. 377, 104 
Ohio St. 96. 

Increase in amount of Injunction 
bond 

The lower court has jurisdiction to 
order an increase in the undertaking 
on temporary injunction pending ap¬ 
peal. 

Cal.—Porter v. Superior Court of Cal¬ 
ifornia in and for Los Angeles 
County, 248 P. 1077, 78 C.A 790. 

Modification of judgment by Injunc¬ 
tion not permitted 
The awarding of an injunction 
which has the effect of modifying a 
judgment in a cause, made after the 
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will not be lightly disturbed by the appellate court. 53 
If, however, the appellate court has awarded a 
supersedeas to preserve the status quo, the trial 
court has no jurisdiction to make further orders to 
the same effect. 54 

The application of the above rules to appeals from 
orders or decrees granting, refusing, dissolving, or 
refusing to dissolve injunctions, is considered infra 
§ 632. 

§ 622. - Violation of Injunctions 

The trial court has jurisdiction, during the pendency 


4A C.J.S. 

of an appeal, to punish a party for violation of an in¬ 
junction not vacated or suspended by the appeal. 

Where the trial court properly continues an in¬ 
junction or grants a restraining order pending an 
appeal, or where an appeal from a decree enjoining 
defendant from doing an act docs not suspend the 
operation of the injunction, it is usually held that 
the doing of the act enjoined may be punished by the 
lower court as a contempt notwithstanding the ap¬ 
peal ; 55 but the appellate court is sometimes regarded 
as the proper forum for the contempt proceedings. 56 


appeal has been taken and perfected 
to the supreme court is void for want 
of jurisdiction of the subject matter. 
N.M.—Floersheim v. Board of Com’rs 
of Harding County, 212 P. 451, 28 
N.M. 330. 

Necessity of notice 

(1) A restraining order or tempo¬ 
rary injunction should not be grant¬ 
ed without the notice required by 
statute# 

Cal.—Eisenberg v. Superior Court in 
and for City and County of San 
Francisco, 226 P. 617, 193 C. 575. 
N.M.—Floersheim v. Board of Com¬ 
missioners of Harding County, 212 
P. 451, 28 N.M. 330. 

(2) Since, however, the trial court’s 
power to continue a restraining or¬ 
der in effect pending appeal from an 
order denying an injunction penden¬ 
te lite is only incidental to the right 
of appeal, no other notice than that 
given of the hearing on the motion 
for the injunction pendente lite is 
necessary. 

Cal.—American Trading Co. v. Supe¬ 
rior Court of City and County of 
San Francisco, 222 P. 142, 192 C. 
770. 

Power to restrain suit in other court 
terminated by appeal 
A trial judge’s power to enjoin 
prosecution of a suit m another coun¬ 
ty to protect jurisdiction of a suit 
pending before him ceases when an 
appeal from the final judgment there¬ 
in is granted and the term ends. 

Mo.—State ex rel. St. Charles Sav. 
Bank v. Hall, 12 S.W.2d 91, 321 Mo. 
624. 

Supplemental injunction 
Where appeal bond had been post¬ 
ed by defendants for review of order 
granting temporary injunction, sub¬ 
sequent granting of supplemental in¬ 
junction in same case was held error 
as outside jurisdiction of trial court. 
Tex.—Love v. Worsham, Civ.App., 101 
S.W.2d 598. 

Trial court held without power to en¬ 
join enforcement of judgment 
(1) An appeal deprives the trial 
court of jurisdiction, so that an un¬ 
successful defendant cannot procure 


an injunction in the trial court pre¬ 
venting enforcement of the judgment. 
Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Sterling, Civ.App., 
175 S.W. 1128. 

(2) Where one of several claim 
cases is tried under an agreement 
that all are to abide its decision and 
a verdict is directed for plaintiff in 
fi. fa. and taken to the court of ap¬ 
peals without payment of costs and 
supersedeas bond and order, it is er¬ 
ror to grant a temporary injunction 
preventing sale pending determina¬ 
tion in the Court of Appeals. 

Ga.—Cumberland Fertilizer Co. v. 
Williams, 90 S.E. 464, 146 Ga. 27. 

(3) Allegations that property own¬ 
ers were financially unable to stay 
execution sale by supersedeas bond 
pending appeal from a judgment of 
foreclosure, that they were seeking 
a loan to pay the judgment, that the 
property would not bring its true 
value at a sale at that time, that the 
value might increase in the future, 
and that the title could not be pass¬ 
ed pending appeal if the land were 
sold do not constitute grounds for 
substituting a writ of injunction re¬ 
straining execution sale pending ap¬ 
peal for supersedeas bond. 

Tex.—Dunlap v. Rotge, Civ.App., 85 S. 
W.2d 650. 

53. Or.—Helms Groover & Dubber 
Co. v. Copenhagen, 177 P. 935, 93 
Or. 410. 

54. W.Va.—Pure Oil Co. v. O’Brien, 
144 S.E. 564, 106 W.Va. 10. 

55. Ala.—Collier v. State ex rel. 
Powell, 3 So.2d 17, 241 Ala. 459. 

Cal.—Ex parte Donovan, 210 P.2d SCO, 
94 C.A.2d 399—Associated Lumber 
& Box Co. v. Superior Court in and 
for Calaveras County, 180 P,2d 
389, 79 C.A.2d 577—Mattos v. Su¬ 
perior Court in and for Merced 
County, 86 P.2d 1056, 30 C.A.2d 641 
—Gilman v. Superior Court in and 
for Nevada County, 260 P. 922, 86 
C.A. 259—Felton Water Co. v. Su¬ 
perior Court in and for Santa Cruz 
County, 254 P. 915, 82 C.A. 1. 

Mass.—Cameron v. Durkin, 74 N.E. 

2d 671, 321 Mass. 590. 

Mo.—Thompson v. Farmers’ Ex¬ 
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change Bank, 62 S.W.2d 803, 333 
Mo. 437. 

N.C.—Safte Mfg. Co. v. Arnold, 45 S. 

E.2d 577, 228 N.C. 375. 

Or.—Helms Groover & Dubber Co. v. 

Copenhagen, 177 P. 935, 93 Or. 410. 
3 C.J. p 1271 note 44—32 C.J. p 484 
note 27, p 485 note 28. 

Failure to continue injunction in 
force 

Where chancellor granted a fiat on 
filing of bill for injunction but on 
hearing sustained a demurrer, dis¬ 
solved the injunction, and dismissed 
the bill, chancellor's failure to exor¬ 
cise discretion vested in him by stat¬ 
ute in favor of continuing the injunc¬ 
tion in force was to leave decree of 
dissolution in effect until and unless 
the supreme court should reinstate 
it, so that petition for attachment 
for contempt for alleged violation of 
the injunction ponding the appeal 
was subject to dismissal. 

Tenn.—Chambers v. Pemberton, 140 
S.W.2d 147, 176 Tenn. 178. 
Injunction vacated by appeal 

(1) After an appeal is taken from 
a chancellor’s decree making tempo¬ 
rary injunction perpetual, the chan¬ 
cery court has no jurisdiction to en¬ 
tertain contempt proceedings against 
defendant for violation of the in¬ 
junction; a broad appeal in chancery 
having vacated the chancellor’s de¬ 
cree. 

Tenn.—McCormick v. Phillips, 204 S. 
W. 636, 140 Tenn. 268, L.R.A.1918F 
791. 

(2) In such a case, however, the 
appellate court has jurisdiction to 
punish defendant for contempt be¬ 
cause of violation of the Injunction. 
Tenn.—McCormick v. Phillips, supra. 
Stay erroneously refused 

Where stay of injunction on decree 
pending appeal was erroneously re¬ 
fused, defendant will not be in con¬ 
tempt for disobeying the Injunction. 
N.J.—Schreiber v. Drosncss, 134 A. 
901, 100 N.J.Eq, 123. 

56. Ky.—Tabor v. Commonwealth ex 
rel. Peterson, 199 S.W.2d 613, 303 
Ky. 810. 

Tex.—Ex parte Duncan, 95 S.W.2d 
i 675, 127 Tex. 507. 
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§ 623. Service of Process 

Pending an appellate proceeding dealing with a judg¬ 
ment based on a prior service of process claimed to be 
defective or invalid, a second service of process cannot 
be made. 

Pending an appellate proceeding dealing with a 
judgment based on a prior service of process claimed 
to be defective or invalid, and which defect the sec¬ 
ond service was designed to obviate, a second service 
of process cannot be made. 57 

§ 624. Settlement of Action or Satisfaction 
of Judgment 

The parties are not precluded from settling the ac- 


APPEAL & ERROR §§ 623-625 

tion or satisfying the Judgment during the pendency of an 
appellate proceeding. 

The parties are not prevented from agreeing on a 
compromise or settlement of the action or a satisfac¬ 
tion of the judgment of record during the pendency 
of an appellate proceeding, 58 since this is “the act 
of the party, and not an exercise of jurisdiction by 
the court or its officers over the judgment.” 59 The 
trial court cannot, however, permit, recognize, or 
enforce a settlement or satisfaction of a judgment 
pending an appeal without the consent of the ap¬ 
pellate court, 60 which has jurisdiction to recognize 
and enforce a compromise decree in settlement of 
an action pending before it. 61 


IX. SUPERSEDEAS OR STAY OP PROCEEDINGS 


A. DEFINITION 


§ 625. Definition 

Supersedeas is now regarded, and generally used, as 
an ancillary process in conjunction with a writ of error; 
it is an auxiliary process designed to supersede or stay 
the enforcement of the judgment of the court below. A 
supersedeas bond is one to pay damages sustained by the 
appellee by reason of the appeal if it is not successful. 

Originally, a supersedeas was a distinctive 
writ directed to a ministerial officer commanding him 
to suspend action pending appellate proceedings; 61 - 60 


it was an original process of an appellate court, the 
operation of which was dual, since it brought the 
record of the proceedings before the appellate court 
and held in abeyance the effect and operation of the 
order or judgment of the inferior tribunal. 61 - 55 
Supersedeas is now regarded, and generally used, 
as an ancillary process in conjunction with a writ 
of error; 61 - 60 it is an auxiliary process designed to 
supersede the enforcement of the judgment of the 
court below, brought up for review. 62 


State v. Malone, Civ.App., 76 S. 
W.2d 163. 

Trial court without power to deter¬ 
mine validity of injunction in 
contempt proceeding's 
“After the jurisdiction of the Ap¬ 
pellate Court attached, it alone was 
clothed with the power to adjudicate 
the validity or invalidity of the tem¬ 
porary injunction and to exercise the 
discretion involved in compelling 
obedience to the injunction pending 
the appeal, as well as to enforce its 
own final judgment, unless or until 
such judgment was subjected to re¬ 
view by a higher court. The district 
court could exercise no such author¬ 
ity while power to consider and de¬ 
termine these very matters lay ex¬ 
clusively in the higher court.” 

Tex.—Ex parte Travis, 73 S.W.2d 
487, 489, 123 Tex. 480. 

57. Or.—State v. Kleckner, 239 P. 
817, 116 Or. 371, modified on other 
grounds 240 P. 1115, 116 Or. 371. 

3 C.J. p 1271 note 45. 

58. Or.—Wagner v. Goldschmidt, 93 
P. 689, 51 Or. 63. 

3 C.J. p 1271 note 46. 

59. Or.—Wagner v. Goldschmidt, su¬ 
pra. 

60. Ga.—Betts v. Hancock, 107 S.E. 
377, 27 Ga.App. 63. 


Miss.—Sivley v. Sivley, 50 So. 552, 
96 Miss. 134. 

Compelling acceptance of payment 
In a mortgagor's suit for the ex- 
tention of redemption period, where 
plaintiffs had filed notice of appeal 
from adverse decree and appearance 
thereto was filed and the contents of 
the record settled by stipulation and 
order, the circuit court thereafter 
had no jurisdiction to entertain 
plaintiff’s petition to compel defend¬ 
ants to accept tender of payment. 
Mich.—Daugherty v. Heading, 254 N. 
W. 189, 266 Mich. 514. 

61. U.S.—Gardner v. Grand Beach 
Co., C.C.A.Mich., 48 F.2d 491, fol¬ 
lowed in Grand Beach Co. v. Gard¬ 
ner, C.C.A.Mich., 51 F.2d 1077. 

61.50 Md.—Powers v. Fidelity & De¬ 
posit Co. of Md., 41 A.2d 830, 832, 
3 Terry 577. 

Supersedeas generally see Superse¬ 
deas § 1 et seq. 

Similar definition. 

Originally, it was a writ directed 
to an officer commanding him to de¬ 
sist from enforcing the execution of 
another writ which he was about to 
execute, or which might come into 
his hands. 

Cal.—Dulin v. Pacific Wood & Coal 
Co., 33 P. 123, 124, 98 C. 304. 

419 


Colo.—Monks v. Hemphill, 203 P.2d 
503, 119 Colo. 378. 

Or.—State v. Small, 90 P. 1110, 1111, 
49 Or. 595. 

61.55 W.Va.—Norfolk & W. Ry. Co. 
v. Mingo County Court, 15 S.E.2d 
574, 576, 123 W.Va. 461. 

61.60 W.Va.—Norfolk & W. Ry. Co. 
v. Mingo County Court, supra. 

62. Cal.—Mascot Pictures Corpora¬ 
tion v. Municipal Court of City of 
Los Angeles, 40 P.2d 272, 3 C.A.2d 
559—Martin v. Rosen, 38 P.2d 855, 
857, 2 C.A.2d 450. 

Colo.—Corpus Juris Secundum cited 
in Monks v. Hemphill, 203 P.2d 503, 
119 Colo. 378. 

Mont.—Stabler v. Porter, 232 P. 187, 
72 Mont. 62. 

Pa.—Conston v. New Amsterdam Cas. 
Co., 77 A.2d 603, 604, 366 Pa. 219. 

Wilkinson v. United Parcel Serv¬ 
ice of Pa., 43 A.2d 414, 416, 158 Pa. 
Super. 84. 

3 C.J. p 1271 note 49. 

“A writ of supersedeas will not 
function as a writ of certiorari or 
writ of mandamus. The remedy of 
supersedeas is usually regarded as 
injunctive or prohibitive in charac¬ 
ter and not corrective." 

Nev.—Kress v. Corey, 189 P.2d 352, 
[ 361, 65 Nev. 1. 
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In modern times the term "supersedeas” is often 
used synonymously with a stay of proceedings, with 
reference both to writ of error and appeal, and is 
employed to designate the effect of an act or pro¬ 
ceeding which of itself suspends the enforcement of 
a judgment, 63 and it is now largely used to designate 
the effect of the appellate proceedings themselves. 63 - 5 
Thus any act, judgment, or proceeding which of its 

B. OPERATION OF APPEAL OR WRIT 

§ 626. In General 

Whether a supersedeas or stay of proceedings is ef¬ 
fected by an appeal or writ of error without more is large¬ 
ly dependent on the statutes of the particular jurisdiction. 

Quoted in: Cal.—Oppenheimer v. Deutchman, 281 P.2d 
650, 651, 132 C.A.2d Supp. 875. 

What is meant by saying that an appeal or writ 
of error acts as a supersedeas is that the proceed- 


own force and effect produces a suspension or stay 
of proceedings is a supersedeas. 64 

A supersedeas bond is a bond to answer for dam¬ 
ages, that is, to pay the damages which the appellee 
may sustain by reason of the appeal if it is un¬ 
successful. 65 It is an appeal bond, and is in and 
of itself a supersedeas and stays execution. 66 

OF ERROR AS SUPERSEDEAS OR STAY 

ings in the court below are suspended in the same 
manner as if by an order of supersedeas. 67 While, 
as shown infra § 627, such was the effect of a writ 
of error at common law, the matter is now very 
largely controlled by statute, and the rule very gen¬ 
erally obtains that an appeal or writ of error does 
not per se operate as a supersedeas, 66 but a stay 
must have been ordered or allowed, as considered 


Similar definitions 

(1) “The writ of supersedeas is a 
writ issuing from the appellate court 
to preserve the status quo pending 
exercise of the jurisdiction of that 
court.'* 

N.C.—Seaboard Air-Line Ry. Co. v. 
Horton, 96 S.E. 954, 956, 176 N.C. 
115. 

(2) A writ of supersedeas is an or¬ 
der for the stay of proceedings pend¬ 
ing an appeal and is limited to re¬ 
straining action on the judgment 
from which the appeal is taken. 

Cal.—Olsen v. Board of Sup*rs of San 

Luis Obispo County, 87 P.2d 36, 37, 
30 C.A.2d 635. 

(3) A supersedeas is a suspension 
of the power of a trial court to is¬ 
sue an execution on judgment appeal¬ 
ed from, or, if writ of execution has 
issued, it is a prohibition emanating 
from a court of appeal against exe¬ 
cution of the writ. 

Cal.—Stewart v. Hurt, 68 P.2d 726, 
727, 9 C.2d 39. 

Solomon v. Solomon, 243 P.2d 556, 
557, 110 C.A.2d 660. 

(4) Other definitions. 

Neb.—State v. Laflm, 58 N.W. 936, 
937, 40 Neb. 441. 

3 C.J. p 1271 note 49 [a]. 

63. Cal.—Dulin v. Pacific Wood & 
Coal Co., 33 P. 123, 124, 98 C. 304. 
Colo.—Monks v. Hemphill, 203 P.2d 
503, 119 Colo. 378. 

Mont.—Stabler v. Porter, 232 P. 187, 
72 Mont. 62. 

Or.—Caveny v. Asheim, 274 P.2d 281, 
287, 202 Or. 195—State v. Small, 90 
P. 1110, 1111, 49 Or. 595. 
“Supersedeas” is construed accord¬ 
ing to occasion of its use, and, when 
used in a statute providing for stay 
of proceedings is practically synony¬ 
mous with “stay of proceedings,” 
“stay of execution, ** or “stay/* as in¬ 


tended to preserve the status quo of 
parties at time of taking appeal or 
suing out writ of error. 

N.M.—Sena v. District Court of 
Fourth Judicial Dist., 240 P. 202, 
204, 30 N.M. 505. 

63.5 Del.—Powers v. Fidelity & De¬ 
posit Co. of Md., 41 A.2d 830, 3 
Terry 577. 

64. Fla.—Kahn v. American Surety 
Co. of New York, 162 So. 335, 120 
Fla. 50. 

65. TJ.S.—Louisville Trust Co. v. Na¬ 
tional Bank of Kentucky, D.C.Ky., 
3 F.Supp. 925. 

Bond or other security generally see 
infra §§ 643-657. 

Held “supersedeas bond” 

Bond which recited that principal 
and sureties acknowledged themselves 
bound to pay three thousand dollars 
conditioned that the principal should 
appeal, and that in case judgment of 
appellate court should be against 
the principal, they would perform 
the judgment and pay all damages 
and costs, was a “supersedeas bond'* 
and not merely a “cost bond.** 

Tex.—Murray v. Humphrey, Civ.App., 
132 S.W.2d 444. 

66. U.S.—Louisville Trust Co. v. 
National Bank of Kentucky, D.C. 
Ky., 3 F.Supp. 925. 

Tex.— Corpus Juris Secundum cited 
in Thompson v. Haney, Civ.App., 
191 S.W.2d 491, 494. 

Supersedeas bond or undertaking 
combined with, or operating as, 
appeal bond or undertaking gener¬ 
ally see supra § 547. 

67. Fla.—Kahn v. American Surety 
Co. of New York, 162 So. 335, 120 
Fla. 50. 

S.C.— Corpus Juris Secundum quoted 
in Melton v. Walker, 40 S.E.2d 161, 
164, 209 S.C. 330. 
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68. TJ.S.—In re Columbia Ry., Gas 
& Electric Co., D.C.S.C., 25 F.2d 
329, affirmed, C.C.A., Columbia Ry. t 
Gas & Electric Co. v. State of South 
Carolina, 27 F.2d 52, 59 A.L.R, 665. 

Ala.—Ex parte Lacy, 168 So. 554, 232 
Ala. 525. 

Colo.—Corpus Juris Secundum, cited 
in Monks v. Hemphill, 203 l\2d 503, 
119 Colo. 378. 

Del.—Powers v. Fidelity & Deposit 
Co. of Md., 41 A.2d 830, 3 Terry 
577. 

Fla.—Connelly v. Special Road & 
Bridge Dist. No. 6, 130 So. 33, 100 
Fla. 788. 

Ill.—Casey v. McGuire, 52 N.E.2d 822, 
321 Ill.App. 308. 

Ind.—Albert v. Milk Control Board, 
200 N.E. 688, 210 Ind. 283. 

Chicago Title & Trust Co. v. GI1- 
lett, 130 N.E. 144, 75 Ind.App. 107, 
followed in Clark v. Harper, 174 
N.E. 924, 92 Ind.App. 710. 

Ky.—Smith v. Smith, 173 S.W.2d 818, 
295 Ky. 50—Brashear v. Evers ole, 
144 S.W.2d 513, 284 Ky. 313. 

Md.—Cook v. Boehl, 63 A.2d 655, 188 
Md. 581—Bowles v. M. I*. Moller, 
Inc., 164 A. 665, 163 Md. 670. 

Mich.—Hendricks v. McCausey, 299 
N.W. 847, 299 Mich. 157. 

Mo.—State ex rel. Doan v. Douglas, 
165 S.W, 2d 304, 236 Mo.App. 1284. 

N.J.—Strong v. Strong, 47 A.2d 427, 
138 N.J.Eq. 302. 

N.Y.—Chas. W. Strohbeck, Inc. v. 
Bennett’s High Arch Shoe Shop, 
216 N.Y.S. 1, 217 App.Dlv. €6. 

In re Luckenbach’s Will, 42 N. 
Y-S.2d 487, 181 Misc. 2G6, reversed 
on other grounds 46 N.Y.S.2d 656, 
267 App.Div. 783. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476. 

Okl.—Davis v. Rowland, 246 P,2d 
376, 207 Okl. 19—Reuck v. Green* 
229 P. 1070, 103 Okl. 288—Cusher 
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infra §§ 633-642, and certain conditions as to se¬ 
curity complied with, as discussed infra §§ 643-657. 
Under some statutes, and under some decisions not 
specifically referring to statutes, however, the per- 
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fecting of an appeal in compliance with the statutory 
or other requirements, without more, operates as a 
supersedeas or stay, either generally or in particular 
cases, 69 unless defendant in error secures an order 


v. Ricketts, 179 P. 593, 72 Okl. 
168. 

Pa.—Roth v. Columbia Distributing: 
Co. of Allentown, 89 A.2d 825, 371 
Pa. 297—Gritz v. Gritz, 21 A.2d 
713, 342 Pa. 516. 

Shinn v. Stemler, 47 A.2d 294, 159 
Pa. Super. 129—Geiger v. U. S. 
Fidelity & Guaranty Co., 184 A. 464, 
121 Pa.Super. 554. 

Stitzel v. Ins. Co., 40 Pa.Co. 537. 
Va—Seal v. Puckett, 165 S.E. 496, 
159 Va. 297. 

3 C.J. p 1273 note 59. 

Under an early New York statute 
a writ of error from a judgment in 
partition did not stay execution per 
se, but bail in error was necessary. 
N.Y.—Bromaghan v. Clapp, 6 Cow. 
611. 

Perfected appeal 

Under a statute providing that a 
term time appeal shall operate as a 
stay only upon an appeal bond being 
filed, an appeal, perfected in term 
time, from a judgment of the circuit 
court, on appeal from a judgment of 
county commissioners, holding a lo¬ 
cal option section void, suspended 
further proceedings under the judg¬ 
ment. 

Ind.—Galvin v. Taylor, 112 N.E. 513, 
184 Ind. 736. 

Suspensive appeals 

(1) A suspensive appeal, as dis¬ 
tinguished from a devolutive appeal, 
is one which stays execution of the 
judgment appealed from. 

La.—Brock v. Police Jury of Rapides 
Parish, 4 So.2d 829, 198 La. 787. 

(2) A suspensive appeal does not 
lie where there is nothing to sus¬ 
pend. 

La.—Graziani v. Elder & Walters 
Equipment Co., 22 So.2d 841, 208 
La. 80—Rowley v. Bird Island 
Trapping Co., 8 So.2d 288, 200 La. 
442, 5 A.L.R. 278—Thompson v. 
Jones, 8 So.2d 286, 200 La. 437— 
Cortez v. Cortez, 143 So. 41, 175 La. 
179. 

(3) An appeal from a judgment 
dismissing a suit at its inception is 
not a suspensive appeal, because 
there is then nothing to suspend. 

La.—Brock v. Stassi, 179 So. 44, 189 

La. 88. 

(4) An appeal taken by plaintiff 
from judgment rejecting his demand 
does not stay execution of judgment, 
as such judgment is not executory, 
except perhaps for costs incurred. 
La.—Kittredge v. Grau, 103 So. 723, 

158 La. 154. 

(5) The only method by which de¬ 
fendants might have stayed execu¬ 
tion of judgment in favor of plaintiffs 


for part of amount sued for would 
be by taking a suspensive appeal, and 
their answer to appeal by plaintiffs 
from portion of judgment rejecting 
plaintiff’s demand did not give de¬ 
fendants a stay of execution. 

La.—Kittredge v. Grau, supra. 

(6) Execution of a writ in execu¬ 
tory proceedings can be stayed by 
appealing suspensively and giving 
bond. 

La.—Trimble v. Chavis, 123 So. 513, 
11 La.App. 208. 

(7) When an order grants an ap¬ 
peal in the alternative, the character 
of the appeal is determined by the 
amount of the bond furnished by the 
appellant and the time within which 
the bond is filed, and, if the bond is 
sufficient for a suspensive appeal and 
is filed within the time fixed for such 
an appeal, the appeal is suspensive. 
La.—Succession of Jones, 180 So. 

489, 189 La. 693—Southern Bell 
Telephone & Telegraph Co. v. Lou¬ 
isiana Public Service Commission, 
170 So. 548, 185 La. 729. 

Devolutive appeal 

(1) A devolutive appeal does not 
preserve the status quo. 

La.—Rathborne Lumber & Supply 
Co. v. Harding, App., 56 So.2d 164. 

(2) Devolutive appeal not effecting 
a stay, one who has recovered a 
judgment may sue to set aside a 
fraudulent mortgage made by the un¬ 
successful defendant notwithstanding 
such an appeal is pending. 

La.—Harrington v. John, 109 So. 780, 
161 La. 971. 

In Tennessee 

(1) Under Tennessee law, the writ 
of error does not supersede the exe¬ 
cution of judgment unless a judge of 
the appellate court is of the opinion 
that there is error and orders a su¬ 
persedeas to issue. 

U.S.—Wills v. Franklin, D.C.Tenn., 
131 F.Supp. 668, affirmed, C.A., 
Franklin v. Wills, 217 F.2d 899. 

(2) The appeal in error merely 
suspends the judgment of the inferior 
court, and does not annul or destroy 
it. 

Tenn.—Taylor v. Ottinger, 249 S.W. 
2d 899, 193 Tenn. 688—Furber v. 
Carter, 34 Tenn. 1. 

In Texas 

(1) The common-law rule that an 
appeal suspended the judgment of a 
trial is modified by statute. If an 
appellant has a right to give a su¬ 
persedeas bond and fails to do so, the 
appeal does not operate as a stay; 
but if he has no right to give a su¬ 
persedeas bond, the common-law rule 
is in force. 


Tex.—Cooper v. Decker, Civ.App., 21 
S.W.2d 70. 

(2) The necessary legal effect of 
the service of the writ of superse¬ 
deas is to suspend and stay further 
execution under the judgment until 
the issues then pending are finally 
adjudicated. 

Tex.—Lloyds Casualty Insurer v. Mc¬ 
Gee, Civ.App., 169 S.W.2d 758, af¬ 
firmed 174 S.W.2d 314, 141 Tex. 384. 

(3) An appeal without supersedeas 
does not suspend the judgment, but 
execution is properly issued thereon 
as if no appeal had been taken. 

U.S.—Glenn v. Hollums, C.C.A.Tex., 

80 F.2d 555. 

(4) In proceeding on petition for 
creation of water improvement dis¬ 
trict, an order of the commissioners’ 
court granting the petition was su¬ 
perseded by appeal to district court, 
and order for new election entered by 
district court on appeal was super¬ 
seded by appeal to court of civil ap¬ 
peals. 

Tex.—Amberson v. Henderson, Civ. 
App., 127 S.W.2d 553, error refused. 

69. Cal.—In re Dabney's Estate, 232 
P.2d 481, 37 C.2d 402—In re Lee’s 
Estate, 158 P.2d 193, 26 C.2d 295- 
Williams v. Wells Fargo Bank & 
Union Trust Co., 109 P.2d 649, 17 C. 
2d 104—Fulton v. Webb, 72 P.2d 
744, 9 C.2d 726. 

Los Angeles Local Joint Execu¬ 
tive Bd. of Culinary Workers and 
Bartenders, A. F. of L. v f Stan’s 
Drive-Ins, Inc., 288 P.2d 291, 136 C. 
A.2d 95—Weil v. Weil, 217 P.2d 979, 
97 C.A.2d 378—Peterson v. Lamp- 
ton, 116 P.2d 952, 46 C.A.2d 751. 

Oppenheimer v. Deutchman, 281 
P.2d 650, 132 C.A.2d Supp. 875. 
Conn.—Geddes v. Sibley, 163 A. 596, 
116 Conn. 22—Zinman v. Maislen, 
94 A. 285, 89 Conn. 413. 

Ga.—Campbell v. Gormley, 194 S.E. 
177, 185 Ga. 65. 

Hawaii.—Collection Corporation v. 

Anami, 33 Hawaii 911. 

Ind.—Board of Public Safety of City 
of Muncie v. Walling, 187 N.E. 385, 
206 Ind. 540. 

Mo.—State ex rel. Washer v. Porter¬ 
field, App., 258 S.W. 722—Coliseum 
Athletic Ass’n v. Dillon, 223 S.W. 
955, 204 Mo.App. 504. 

Nev.—Gottwals v. Rencher, 92 P.2d 
1000, 60 Nev. 35. 

N.C.—Safie Mfg. Co. v. Arnold, 45 S. 

E.2d 577, 228 N.C. 375. 

Pa.—Harper v. Quinlan, Com.Pl., 8 
Monroe L.R. 27, 62 Montg.Co. 116, 
13 Som.Leg.J. 58—Custis v. Mc¬ 
Laughlin, Com.Pl. v 63 Montg.Co., 
177. 
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to the contrary, as provided by some statutes ; 70 and 
in some cases it seems to have been held that statutes 
providing special conditions, such as the giving of a 
bond, in order to effect a supersedeas are merely 
restrictive in their character, and that an appeal it¬ 
self works a supersedeas where there is no statute 
requiring a bond or a compliance with other condi¬ 
tions. 71 Since finality is not accorded a judgment 
until affirmance in the event of an appeal, an appeal 
does not automatically stay the enforcement of an 
order, but it does suspend the force of the order 
as a conclusive determination of the rights of the 
parties. 71 * 5 

In some jurisdictions, prior to enactment of stat¬ 
utory provisions, an appeal did, while a writ of er¬ 
ror did not, operate as a supersedeas, the writ of 
error being regarded as a new suit requiring service 
or appearance. 72 A writ of error brings a certified 
copy of the record before the reviewing court, but 


it does not suspend the operation of the final judg¬ 
ment. 72 - 5 A writ of error and the supersedeas are 
two separate things, 72,1 ® and a writ of error can 
be sustained without a supersedeas. 72 - 15 

A statutory remedy of exception to secure a re¬ 
view does not operate to suspend a judgment, 73 
and where the statute permits it to have this effect 
if costs are paid and a bond given, these conditions 
must be complied with. 74 Under some statutes an 
appeal operates as a supersedeas only if a municipal 
corporation, or a person acting in a representative 
capacity, is a party and an order surcharging an ex¬ 
ecutor is a judgment in his individual capacity so an 
appeal therefrom is not within such a provision. 75 

The right of appeal does not automatically carry 
with it the right of supersedeas, 75 - 5 and the fact 
that an appeal may be taken within a certain time 
does not mean that it may become a supersedeas 
within an equivalent period. 75 * 10 An appeal pend- 


R. I.—De Robbio v. De Robbio, 200 A. 
480, 61 R.I. 208. 

3 C.J. p 1273 note 60—53 C.J. p 812 
note 62. 

“The service of the notice of ap¬ 
peal taken by a public officer on be¬ 
half of a domestic municipal corpo¬ 
ration automatically stayed the execu¬ 
tion of the orders appealed from 
without an undertaking or other se¬ 
curity. C.P.A. § 571.“ 

N.Y.—Levine v. Finkelstein, 88 N.Y. 
S.2d 166, 170, 274 App.Div. 628. 

Application of Wuttke, 115 N.Y. 
S.2d 852, 854, 202 Misc. 550. 

Notice of appeal 

Giving in proper time of notice of 
an intention to appeal from an order 
striking out defendant’s answer and 
rendering judgment against her did 
not operate as supersedeas and stay 
further proceedings, and entry of 
judgment by the clerk after notice of 
appeal had been brought to his at¬ 
tention and filed was not improper. 

S. C.—Adams v. Jackson, 91 S.E. 863, 
106 S.C. 544. 

Statutory provision held inapplicable 
Where under statute an appeal 
stays proceedings except as other¬ 
wise expressly provided, a statute 
which is not an express provision 
otherwise does not prevent an appeal 
from operating as a stay. 

Mass.—Jordan v. Silva, 112 N.E.2d 
258, 330 Mass. 165. 

In Illinois 

(1) The Civil Practice Act effec¬ 
tive January 1, 1934, did not mate¬ 
rially change the law as to how and 
when an appeal would operate as a 
supersedeas. 

Ill.—Greene v. Toman, 48 N.E.2d 760, 
319 Ill.App. 252. 

(2) Prior to the enactment of the 
Civil Practice Act, every appeal op¬ 


erated in and of itself as a super¬ 
sedeas or stay of all proceedings to 
enforce the execution of the judg¬ 
ment or decree pending the appeal. 

Ill.—First Nat. Bank of Jonesboro 
v. Road Dist. No. 8, 58 N.E.2d 884, 
389 Ill. 156—People v. David, 159 
N.E. 263, 328 Ill. 230—Thompson v. 
Davis, 130 N.E. 455, 297 Ill. 11. 

People ex rel. Hogan v. Howarth, 
132 N.E.2d 381, 8 Ill.App.2d 514. 

3 C.J. p 1273 note 60. 

(3) Only when appellant desires 
appeal to operate as suspension of 
execution must the appeal be made a 
supersedeas. 

Ill.—Simon v. Balasic, 45 N.E.2d 98, 
316 Ill.App. 442. 

(4) While appeal from order va¬ 
cating default judgment for plaintiff 
was pending by virtue of filing no¬ 
tice of appeal, trial court had no 
power to enter any order involving a 
matter of substance, and the first ap¬ 
peal in and of itself stayed all fur¬ 
ther proceedings in municipal court, 
notwithstanding absence of super¬ 
sedeas or other order of stay. 

Ill.—Simon v. Balasic, supra. 

(5) Save In divorce cases in which, 
after appeal has been perfected, the 
trial court may make a further or¬ 
der as to alimony, as discussed in 
Divorce § 203, perfection of appeal 
operates to stay any further pro¬ 
ceedings by the court rendering judg¬ 
ment or decree appealed from. 

Ill.—People v. Pam, 114 N.E. 504, 276 

Ill. 181. 

(6) An appeal does not suspend 
the operation of the judgment ap¬ 
pealed from in absence of compli¬ 
ance with statutory provisions. 

Ill.—People ex rel. Hogan v. How¬ 
arth, 132 N.E.2d 381, 8 Ill.App.2d 
514—People ex rel. Dilks v. Board 
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of Education of Paxton Community 
High School Dist. No. 117, in Ford 
County, 283 Ill.App. 378. 

70. Conn.—Geddes v. Sibley, 1G3 A. 
596, 116 Conn. 22. 

R.I.—De Robbio v. De Robbio, 200 A. 
480, 61 R.I. 208. 

71. Ala.—Riley v. Wilkinson, 25 So. 
2d 3S4, 247 Ala. 579. 

Wis.—Northwestern Mut. L. Ins. Co. 
v. Park Hotel Co., 37 Wis. 125. 

3 C.J. p 1273 note 61. 

71.5 Cal.—Caminetti v. Guaranty 
Union Life Ins. Co., 141 P.2d 423, 
22 C.2d 759—Dulin v. Pacific Wood 
& Coal Co., 33 P. 123, 98 C. 304. 

72. Ill.—First Nat, Bank of Jones¬ 
boro v. Road Dist. No. 8, 68 N.E.2d 
884, 389 Ill. 156—Thompson v. Da¬ 
vis, 130 N.E. 455, 297 Ill. 11—Lan¬ 
caster v. Snow, 56 N.E. 416, 184 
Ill. 163. 

People ex rel. Hogan v. Howarth, 
132 N.E.2d 381, 8 Hl.App.2d 014. 

72.5 W.Va.—Norfolk & W. Ry. Co. 
v. Mingo County Court, 15 S.E.2d 
574, 123 W.Va. 461. 

72.10 Colo.—Monks v. Hemphill, 203 
I\2d 503, 119 Colo. 378. 

72.15 Colo.—Monks v. Hemphill, su¬ 
pra. 

73. Vt.—Ex parte Cote, 106 A. 619, 
93 Vt. 10, 

74. Ga.—Harris v. Atlanta Northern 
Ry. Co., 87 S.E. 1041, 144 Ga. 701. 

75. Pa.—In re Celenza’s Estate, 17 
Pa.Dist, & Co. 4. 

75.5 Pa.—Wilkinson v. United Par¬ 
cel Service of Pa., 43 A.2d 414, 158 
Pa.Super. 34. 

75.10 Pa.—Wilkinson v. United Par¬ 
cel Service, supra. 
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ing without perfection in the designated time, and 
without an extension of time, cannot operate as a 
supersedeas so as to prevent the court from taking 
further action therein. 75 - 15 

An appeal on questions of law and fact supersedes 
the judgment of the trial court, 75 - 20 but a judgment 
is not suspended where the appeal is only on a 
question of law. 75 - 25 

A bill of exceptions to an appellate court does not 
operate as a supersedeas in a civil case, in the ab¬ 
sence of lawful provision therefor. 75 - 30 

Motion to review . The filing of a motion to re¬ 
view the order of a trial judge terminating a stay of 
execution operates as a further stay until a decision 
on such motion by the appellate court. 75 - 35 

§ 627. At Common Law 

a. In general 

b. Second writ of error 

a. In General 

At common law a writ of error operates as a super¬ 
sedeas, as does an appeal in the absence of different stat¬ 
utory directions. 

At common law a writ of error operates, by its 
own inherent force, as a supersedeas of all proceed¬ 
ings on the judgment in the court below from the 
time it is sued out and notice of it is served on the 
adverse party. 76 If a defendant in error has notice 
before the allowance of a writ of error, the writ 
of error is from the time of notice a super¬ 
sedeas, 76 * 5 but if a writ of execution is executed be¬ 
fore the writ of error is allowed or notice given, 
it may be returned afterwards; 76 - 10 as long as a 
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writ of execution is executable, but not executed, 
the allowance of a writ of error is a supersedeas, but 
not afterwards. 76 - 15 

As writs of error came to be sued out for the 
purpose of delay, various acts of parliament were 
passed requiring security in certain cases in order 
that the writ might operate as a supersedeas ; 77 and, 
as stated supra § 626, statutory provisions now 
determine the effect in most jurisdictions. 

In the absence of specific statutory directions to 
the contrary, an appeal operates as a supersedeas, 77 - 5 
and in the absence of positive provisions of the 
statute to the contrary, an appeal perfected as the 
law requires does proprio vigore stay proceedings 
under the order appealed from. 77 - 10 

b. Second Writ of Error 

At common law, a second writ of error, where the 
first has abated, is not per se a supersedeas. 

At common law, where a first writ of error 
abates or is put an end to by the act of plaintiff 
in error, a second writ of error brought in the same 
court is not per se a supersedeas of execution; 76 
but it has been held that where a second writ of 
error is brought, without an intention of producing 
delay, immediately after a former one on the same 
judgment has been abated on the plea of defendants 
in error, the second writ will operate as a super¬ 
sedeas; 79 and the rule that a second writ of error 
is not a supersedeas where the first writ abates by 
fault of the party does not apply where the first 
writ is void. 80 It has been held that if plaintiff in 
error sues out a writ of error after the case has 
been docketed and dismissed on the first writ, the 


75.15 S.C.—Jordan v. State High¬ 
way Department, 198 S.E. 174, 188 
S.C. 83. 

75.20 Ohio.—Johns v. Corley, 107 N. 
E.2d 131, 90 Ohio App. 374. 

75.25 Ohio.—Ex parte Kurtzhalz, 
App., 50 N.E.2d 562, affirmed In re 
Kurtzhalz, 48 N.E.2d 657, 141 Ohio 
St. 432. 

75.30 Ga.—Edenfleld v. State, 57 S. 
E.2d 288, 80 Ga.App. 716. 

75.35 Conn.—Northeastern Gas 

Transmission Co. v. Benedict, 89 A. 
2d 379, 139 Conn. 36. 

76. Del.—Powers v. Fidelity & De¬ 
posit Co. of Md., 41 A.2d 830, 3 Ter¬ 
ry 577. 

Mich.—Hendricks v. McCausey, 299 
N.W. 847, 299 Mich. 157. 

Mo.—State ex rel. Dean v. Douglas, 
165 S.W,2d 304, 236 Mo.App. 1284. 
Okl.— Corpus Juris cited in. Ex parte 
Williams, 75 P.2d 904, 908, 63 Okl. 
Cr. 395. 


Or.—Helms Groover & Dubber Co. v. 

Copenhagen, 177 P. 935, 93 Or. 410. 
Tex.—Cooper v. Decker, Civ.App., 21 
S.W.2d 70—Wallace v. Adams, Civ. 
App., 243 S.W. 572. 

Wis.*—Hedberg v. Dettling, 224 N.W. 
108, 198 Wis. 342—David Adler <Sr 
Sons Co. v. Maglio, 223 N.W. 89, 
198 Wis. 24. 

Wyo,— Corpus Juris cited in Wyodak 
Chemical Co. v. Board of Land 
Com'rs, 65 P.2d 1103, 1107, 51 Wyo. 
265. 

3 C.J. p 1272 note 50. 

Prevention of issuance of execution 
Wash.—St, Paul & Tacoma Lumber 
Co. v. Department of Labor and 
Industries, 144 P.2d 250, 19 Wash. 
2d 639. 

76.5 Mich.—Hendricks v. McCausey, 
299 N.W. 847, 299 Mich. 157. 

76.10 Mich.—Hendricks v. McCaus¬ 
ey, supra. 

76.15 Mich.—Hendricks v. McCaus¬ 
ey, supra. 


77. Neb.—Omaha Hotel Co. v. 
Kountze, Neb., 2 S.Ct. 911, 107 TJ.S. 
378, 27 L.Ed. 609. 

Wis.—Hudson v. Smith, 9 Wis. 122. 
77.5 Pa.—Harper v. Quinlan, Com. 
PL, 8 Monroe L.R. 27, 62 Montg.Co., 
116, 13 Som.Leg J. 58. 

Wis.—Slabosheske v. Chikowske, 77 
N.W.2d 497, 273 Wis. 144—Pick In¬ 
dustries, Inc. v. Gebhard Bersham¬ 
mer, Inc., 59 N.W.2d 798, 264 Wis. 
353, modified on other grounds 60 
N.W.2d 254, 264 Wis. 353—David 
Adler & Sons Co. v. Maglio, 223 N. 
W. 89, 198 Wis. 24. 

77.10 Wis.—Slabosheske v. Chikow¬ 
ske, 77 N.W.2d 497, 273 Wis. 144— 
Hudson v. Smith, 9 Wis. 12 2. 

78. Conn.—Brewster v. Cowen, 10 
A. 509, 55 Conn. 152. 

3 C.J. p 1272 note 52. 

79. Conn.—Dutton v. Tracy, 4 Conn. 
365. 

80. Vt.—Brace v. Squire, 2 D.Chipm. 
49. 
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§§ 627-629 APPEAL & ERROR 

appellate court may, when the case appears to re¬ 
quire it, order a supersedeas to stay all proceedings 
pending the second writ. 81 

§ 628. In Equity 

While formerly appeals in equity operated to stay 
proceedings, their effect is now generally a matter of stat¬ 
utory regulation. 

The effect given a writ of error at common law 
was also given to an appeal in chancery ; 82 but stat¬ 
utory enactments have changed the rule so that gen¬ 
erally an appeal no longer has this effect of it¬ 
self, 83 although under a statute requiring a bond 
on appeal and declaring that proceedings below shall 
be stayed when the appeal is perfected, nothing 
more is necessary than to perfect the appeal. 84 The 


taking of an appeal does not operate as a supersedeas 
or stay without an independent order of the chan¬ 
cellor or of the court to that effect, 84 - 5 nor does 
such order of the chancellor or of the appellate 
court operate as a stay without the giving of the 
bond pursuant to constitutional provisions. 84 - 10 

The filing of an appeal from a decree in chancery 
has been held to suspend the operation of the de¬ 
cree to the extent necessary for the preservation 
of the subject of the appeal in such condition as is 
requisite for the rendition of an efficacious appellate 
decree. 85 

A judgment of foreclosure of a chattel mortgage 
may be stayed by the taking of an appeal and the 
giving of security. 86 


C. RIGHT TO SUPERSEDEAS OR STAY 


§ 629. In General 

The right to supersedeas or stay of proceedings on 
appeal or writ of error is a matter of regulation by stat¬ 
ute or rule of court. 

The matter of supersedeas and stay of proceed¬ 
ings below on appeal or writ of error is in most ju¬ 


risdictions, if not in all, the subject of express stat¬ 
utory provision, and the general rule now is that a 
supersedeas or stay can be had as a matter of right 
only where it is provided for by statute, and on a 
strict compliance with the terms and conditions pre¬ 
scribed by the statute, 87 and only where necessary to 


81. U.S.—Hardeman v. Anderson, 
Miss., 4 How. 640, 11 L.Ed. 1138. 

82. Mo.—State ex rel. Dean v. Doug¬ 
las, 165 S.W.2d 304, 236 Mo.App. 
1284. 

Or.—Helms Groover & Dubber Co. 
v. Copenhagen, 177 P. 935, 93 Or. 
410. 

3 C.J. p 1272 note 56. 

83. Del.—Powers v. Fidelity & De¬ 
posit Co. of Md., 41 A.2d 830, 3 
Terry 577. 

Okl.—Reuck v. Green, 229 P. 1070, 
103 Okl. 288. 

3 C.J. p 1272 note 57, p 1273 note 58. 

“The final decree is vacated . 
and proceedings under it are stayed 
. . . only upon the conjunction of 

two things, (a) an appeal therefrom 
seasonably claimed by one having a 
right to appeal, for if claimed too 
late or by one without right the ap¬ 
peal will be dismissed, leaving the 
final decree in full force 
and (b) the entry of that appeal in 
this court.” 

Mass.—Lowell Bar Ass’n v. Loeb, 52 
N.E.2d 27, 36, 315 Mass. 176. 

84. Mich.—Hughes v. Richter, 214 
N.W. 175, 239 Mich. 110. 

84.5 Del.—Powers v. Fidelity & De- 
, posit Co. of Md., 41 A.2d 830, 3 
Terry 577. 

Md.—Cook v. Boehl, 53 A.2d 555, 188 
Md. 681—Bowles v. M. P. Moller, 
Inc., 164 A. 665, 163 Md. 670. 

84.10 Del.—Powers v. Fidelity & De¬ 
posit Co. of Md., 41 A.2d 830, 3 I 
Terry 577. 


[ Md.—Cook v. Boehl, 53 A.2d 555, 188 

| Md. 581. 

Necessity of security generally see 
infra § 643. 

85. N.J.—Bijur Motor Appliance Co. 
v. International Ass’n of Machin¬ 
ists, Dist. No. 15, 111 A. 642, 92 N. 
J.Eq. 183, affirmed 114 A. 802, 92 
N.J.Eq. 644. 

86. Cal.—Powers v. Crane, 7 P. 135, 
67 C. 65. 

11 C.J. p 734 note 99. 

87. U.S.—Bound v. South Carolina 
Ry. Co., C.C.S.C., 55 F. 186. 

Alaska.—Greenberg v. Lesamis, 5 
Alaska 158. 

Cal.—Trede v. Superior Court of City 
and County of San Francisco, 134 
P.2d 745, 21 C.2d 630, certiorari de¬ 
nied Pacific States Savings & Loan 
Co. v. Trede, 64 S.Ct. 39, 320 U.S. 
739, 88 L.Ed. 438. 

Rubin v. American Sportsmen 
Television Equity Soc., 227 P,2d 
303, 102 C.A.2d 288—Homestake 

Mining Co. v. Superior Court of 
City and County of San Francisco, 
54 P.2d 535, 11 C,A.2d 488, 

Del.—Blaustein v. Standard Oil Co., 
45 A.2d 533, 4 Terry 238. 

Fla.—Lawson v. Board of Public In¬ 
struction, Franklin County, for Use 
and Benefit of Alford, 154 So. 17Q, 
114 Fla. 153—Willey v. W. J. Hogg- 
son Corporation, 105 So. 126, 89 
Fla. 446. 

La.—Corpus Juris Secundum cited in 
State v. McDonald, 20 So.2d 6, 9, 
206 La. 732. 


[ Mo.—State ex rel. Helm v. Duncan, 
36 S.W.2d 679, 225 Mo.App. 393. 
Nev.—Corpus Juris cited in Kress v. 

Corey, 189 P.2d 362, 360, 65 Nev. 1. 
N.M.—Sakariason v. Mechem, 149 P. 
352, 20 N.M. 307. 

Ohio.—In re Lelby’s Estate, App., 101 
N.E.2d 213. 

Okl.—1942 Chevrolet Automobile Mo¬ 
tor No. DA-193397 v. State ox rel. 
Cline, 128 P.2d 448, 191 Okl. 26- 
State ex rel. Horton v. Fidelity & 
Deposit Co. of Maryland, 66 P.2d 
85, 179 Okl. 437. 

Or.—Helms Groover & Dubber Co. v. 
Copenhagen, 177 P. 935, 93 Or. 410 
—Hanson v. Robbins, 157 P. 1112, 
80 Or. 659. 

Pa.—Drabant v. Cure, 124 A. 340, 280 
Pa. 181. 

Koenig v. Curran’s Rostaurant & 
Baking Co., 183 A. 451, 121 Pa.Su- 
per. 201. 

S.C.—Corpus Juris Secundum quoted 
in Bannister v. Shepherd, 4 S.E.2d 
7, 12, 191 S.C. 165, 

3 C.J. p 1274 note 64, 

Right conferred by statute 

(1) The appropriateness and effect 
of a supersedeas pending appeal must 
be determined on consideration of 
the particular facts of the case and 
controlling provisions and principles 
of law applicable, the right thereto 
being conferred and regulated by 
statute. 

Fla.—Crlchlow v. Maryland Casual¬ 
ty Co., 156 So. 440, 116 Fla. 226. 

(2) Statutes generally prescribe 
what judgments, orders, or decrees 
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protect appellant’s rights. 88 The opportunity to ap¬ 
ply for a stay to preserve the subject matter or res 
of the suit is implicit in every appeal which can be 
taken as a matter of right. 88 - 5 

The right to have an appeal or a writ of error 
made a supersedeas is not a constitutional right, and 
therefore the legislature may impose the terms on 
which it shall be granted; 89 the regulations con¬ 
cerning a stay of execution on appeal are statutory 
and the legislature may impose reasonable regula¬ 
tions as a requisite for a stay of proceedings. 89 * 5 

If an appeal is taken or writ of error sued out in 
good faith, and the appellee or defendant in error 
gives or tenders the security required, and com¬ 
plies with the other conditions, if any, prescribed by 
the statute, he is entitled to a supersedeas or stay as 
a matter of right, 90 or the appeal or writ of error 
and the giving of the bond itself will, as shown 
hereinafter in § 633, operate as a supersedeas or 
stay without any allowance or order of the court, 


APPEAL & ERROR § 629 

according to the terms of the statute; and under 
some statutes, as we have seen, supra §§ 626-628, 
the mere perfection of an appeal, or suing out of a 
writ of error, without more, operates as a super¬ 
sedeas or stay. Where appellee can be adequately 
protected by bond, and if the decree is not super¬ 
seded the litigation would be fruitless, appellant 
is entitled to supersede the decree. 91 An appellant 
is not required to show good cause before the sus¬ 
pension of orders on the filing of a supersedeas 
bond. 91 - 5 

A suspensive appeal should not be dismissed, 
where the law allows it, even though it may not be 
of any great benefit to the party seeking it. 91 - 10 A 
defendant in an ejectment action is not entitled to 
a suspensive appeal unless he has filed a special de¬ 
fense which is subject to proof, and which if proved, 
would entitle him to retain possession of the prem¬ 
ises. 91 - 15 Where appellant obtains a devolutive ap¬ 
peal, he waives his right to take, at a later date, a 
suspensive appeal. 91 - 20 


may be superseded, and upon what 
conditions the supersedeas or stay 
pending review may be allowed. 

Or.—Helms Groover & Dubber Co. v. 
Copenhagen, 177 P. 935, 93 Or. 410. 
(3) “Supersedeas" issues only to 
hold the matter in abeyance pending 
review, and is granted only by court 
ordering removal of cause, and is 
regulated by statute. 

N.C.—Seaboard Air-Line Ry. Co. v. 
Horton, 96 S.E. 954, 176 N.C. 115. 

Bight conferred by court rules 
Fla.—All Florida Sur. Co. v. Coker, 
79 So.2d 762. 

Bight as moot question 

Where judgment had been reversed 
on appeal, appellant’s right to a 
writ of supersedeas was a moot ques¬ 
tion, and the petition was denied. 
Cal.—Ventura County v. Barry, 277 
P. 337, 207 C. 199. 

Order overruling demurrer 

While a defendant has an uncondi¬ 
tional right of appeal from an order 
overruling his demurrer to a com¬ 
plaint, he has no unconditional right 
to a stay of proceedings on such ap¬ 
peal. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476. 

88. Cal.—In re Lee’s Estate, 158 P. 
2d 193, 26 C.2d 295—Macario v. 
Macario, 283 P. 291, 208 C. 601. 

Pacific Const. Finance Co. v. 
Kramer, 106 P.2d 634, 41 C.A.2d 461 
—Olsen v. Board of Sup’rs of San 
Luis Obispo County, 87 P.2d 36, 30 
C.A.2d 635—O’Brien v. Municipal 
Court of City of Los Angeles, Los 
Angeles Couhty, 35 P.2d 395, 140 
C.A. 362—Cunning v. Carr, 225 P. 
481, 66 C.A. 149.- 


On cancellation of notice of pendency 
of suit 

Where a final judgment dismissed 
a petition of a temporary receiver of 
a bankrupt mortgagor to annul a 
sheriff’s sale in executory proceed¬ 
ings and canceled a notice of pen¬ 
dency of the suit from records, ap¬ 
pellant was entitled to a stay of 
execution pending appeal. 

La.—Hammond State Bank & Trust 
Co. v. Hammond Box & Veneer Co., 
145 So. 530, 176 La. 251. 

To prevent delivery of deed 

Under judgment decreeing that 
plaintiff convey land to defendant on 
payment of forty thousand dollars, 
where defendant made tender, but 
did not keep it good, plaintiff was 
entitled to supersedeas preventing 
delivery by the clerk of a deed exe¬ 
cuted by him without giving a stay 
bond. 

Cal.—Archer v. Miller, 218 P. 410, 192 
C. 67. 

To preserve status quo and prevent 
inspection of corporate records 

A corporation appealing from a 
judgment requiring a corporation to 
submit its records to a stockholder 
for inspection, in accordance with 
right of inspection given by Civ. 
Code § 355, is entitled to supersedeas 
preserving status quo and preventing 
inspection pending determination of 
appeal. 

Cal.—Capron v. Pacific Southwest 
Discount Corporation, 36 P.2d 664, 
1 C.A.2d 295. 

88.5 N.J.—Landy v. Lesavoy, 119 A 
2d 11, 20 N.J. 170. 

89. Cal.—Trede v. Superior Court of 
City and County of San Francisco, 
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134 P.2d 745, 21 C.2d 630, oertiorari- ; 
denied Pacific States Savings & 
Loan Co. v. Trede, 64 S.Ct. 39, 320 
U.S. 739, 88 L.Ed. 438—U. S. v. 
B.rg, 258 P. 942, 202 C. 10. 

S.C.— Corpus Juris Secundum quoted 
in Bannister v. Shepherd, 4 S.E. 2d 
7, 12, 191 S.C. 165. 

3 C.J. p 1274 note 65. 

89.5 Mich.—Checker Mut. Auto Ins. 
Co. v. Miller, 48 N.E.2d 129, 330 
Mich. 653. 

90. Alaska.—Greenberg v. Lesamis, 

5 Alaska 158. ' 

Ariz.—Johnson v. Superior Court in 
and for Maricopa County, 199 P. 
2d 827, 68 Ariz. 68. 

Fla.—Lockleer v. City of West Palm 
Beach, 50 So.2d 348—Hussein v. 
Bevins, 40 So.2d 452—Mizner Land 
Corporation v. Abbott, 164 So. 199, 
121 Fla. 582. 

Tex.—R. B. Spencer & Co. v. Texas 
Pacific Coal & Oil Co., Civ.App., 84 
S.W.2d 853. 

3 C.J. p 1274 note 66. 

91. Neb.—State ex rel. Sorensen v. 
Mitchell Irr. Dist., 260 N.W. 201, 
128 Neb. 745. 

91.5 Ohio.—In re Crow, App., 135 N. 
E.2d 281. 

91.10 La.—Bujol v. Missouri Pac. 
R. Co., 20 So.2d 608, 207 La. 123— 
Snowden v. Red River and Bayou 
Des Glaises Levee, etc., 134 So. 389, 
172 La. 447. 

91.15 La.—State ex rel. Tager v. 
Boagni, App., 27 So.2d 921. 

91.20 La.—Gulf States Finance Corp. 
v. Colbert, 61 So.2d 626, affirmed 66 
So.2d 793, 223 La. 743. 



§§ 629-630 APPEAL & ERROR 

Compliance with rules of court It is also neces¬ 
sary, in order that a party may be entitled to a 
supersedeas or stay of proceeding, that he shall com¬ 
ply with the rules of court, unless such rules are 
repugnant to statute or otherwise invalid. 92 How¬ 
ever, a court rule pertaining to the staying of an 
appeal may, in particular circumstances, not be ap¬ 
plicable. 92 - 5 

§ 630. Taking and Perfecting Appeal or 
Other Proceeding for Review as 
Condition 

In order to operate as a supersedeas, or to entitle 
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appellant thereto, an appeal or writ of error must gen¬ 
erally be taken or allowed according to the prescribed 
practice. 

In order to operate as a supersedeas or stay, or to 
entitle appellant or plaintiff in error to a super¬ 
sedeas or stay, an appeal must generally be taken 
or allowed by the court, according to the practice, 
or the writ of error sued out and served or filed, and 
it must be done in the manner and within the time 
prescribed by statute" or valid rule of court. 94 It 
is held, however, that where irreparable injury 
might result by carrying the judgment instantly into 
effect, a reasonable time for filing the appeal may 
be allowed before the judgment is executed, 95 and, 


92. Mich.—Ismond v. Scougale, 78 
N.W. 546, 119 Mich. 501. 

92.5 N.J.—Sun Dial Corp. v. Ride¬ 
out, 106 A.2d 747, 31 N.J.Super. 
375, modified on other grounds 111 
A.2d 881, 17 N.J. 517. 

93. Cal.—Conniff v. Superior Court 
of California in and for Alameda 
County, 265 P. 655, 90 C.A. 169. 

Fla.—Priest v_ Hogan. 96 So. 408, 85 
Fla. 457. 

La.—Gulf States Finance Corp. v. 
Colbert, App., 61 So.2d 626. affirm¬ 
ed 66 So.2d 793, 223 La. 743—Ches¬ 
ter v. Davis, App., 61 So.2d 243—■ 
State ex rel. Armstrong v. Cage, 
App., 151 So. 261. 

Mass.—Carlson v. Lawrence H. Op- 
penheim Co., 136 N.E.2d 205. 

N.M.—Sakariason v. Mechem, 149 P. 
352, 20 N.M. 307. 

NY.—Rhoades v. Adelman, 145 N.Y. 
S.2d 766. 

Pa.—Charak v. John T. Porter Co., 
135 A. 730, 288 Pa. 217. 

Koenig v. Curran’s Restaurant & 
Baking Co., 183 A. 451, 121 Pa.Su- 
per. 201—Schlippert v. Orth, 75 Pa. 
Super. 575. 

Kilzol Products Co. v. John T. 
Porter Co., 8 Pa.Dist. & Co. 59— 
Keen v. Eaby, 25 Pa.Dist. 664—Hoon 
v. Miller, 16 Pa.Dist. 703, 33 Pa.Co. 
7. 

Taylor v. Breisch, 8 Pa.Co. 286. 

S.C.—Jordan v. State Highway De¬ 
partment, 198 S.E. 174, 188 S.C. 83. 

Tex.—Baptist Missionary and Educa¬ 
tional Convention of Texas v. Knox, 
Civ.App., 19 S.W.2d 456. 

Wash.—Morrison v. Fidelity & De¬ 
posit Co. of Maryland, 166 P. 1122, 
97 Wash. 623. 

3 C.J. p 1275 note 71—19 C.J. p 1226 
note 75 [b] (2). 

“Appeal is perfected” when a stay 

bond or undertaking has been prop¬ 
erly executed or dispensed with. 

Cal.—Conniff v. Superior Court of 
California in and for Alameda 
County, 265 P. 555, 90 C.A. 169. 

Time for perfecting 

(1) An appeal perfected beyond 

three weeks, but within three months 


from the date of judgment on which 
a writ of alias fieri facias had pre¬ 
viously issued with instructions to 
the sheriff to withhold action there¬ 
on, did not operate as a supersedeas 
except as to attachment execution 
issued subsequent to perfection of 
appeal. 

Pa.—Geha v. Baltimore Life Ins. Co., 

168 A. 527, 110 Pa.Super. 242. 

(2) Appeal is not perfected so as 
to stay execution by filing an appeal 
bond in the trial court before writ 
of certiorari. 

Pa.—Charak v. John T. Porter Co., 

135 A. 730, 288 Pa. 217. 

(3) Although the statute requires 
an appeal to be taken within a cer¬ 
tain time after entry of judgment in 
order to supersede an execution is¬ 
sued, where not taken within the 
prescribed time but the execution is 
issued and returned nulla bona the 
appeal will effect a supersedeas as, 
at the time it is taken, there is no 
writ outstanding. 

Pa.—Commonwealth v. Conway, 22 

Pa.Co. 428. 

(4) Under an act prohibiting al¬ 
lowance of appeal from an order, 
judgment, or decree, unless taken 
within three months from entry 
thereof, and providing that an appeal 
shall not supersede execution or dis¬ 
tribution ordered, unless taken with¬ 
in three weeks from “such entry,” 
an appeal does not supersede execu¬ 
tion or distribution, unless taken 
within three weeks from entry of or¬ 
der, judgment, or decree on which 
execution was issued or by which 
distribution was ordered. 

Pa.—Koenig v. Curran’s Restaurant 

& Baking Co., 183 A 451, 121 Pa. 

Super. 201. 

(5) An act providing that an ap¬ 
peal shall not supersede execution, 
unless taken within three weeks aft¬ 
er entry of order or judgment on 
which execution was issued, is inap¬ 
plicable to appeal from an order 
quashing attachments execution and 
striking off judgment on which the 
writs were issued. 
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Pa.—Koenig v. Curran’s Restaurant 
& Baking Co., supra. 

(6) In order to operate as a super¬ 
sedeas, an appeal from order, judg¬ 
ment, or decree must be taken and 
perfected within three weeks from 
entry of such order, judgment, or de¬ 
cree. 

Pa.—Wilkinson v. United Parcel Serv¬ 
ice of Pa., 43 A.2d 414, 158 Pa.Su- 
per. 84. 

(7) An appeal taken and perfected 
more than three weeks after entry 
of judgment and after execution has 
issued cannot act as a supersedeas. 
Pa.—Shinn v. Stemmier, Com.Pl., 41 

Sch.Leg.Rec. 114, affirmed 47 A.2d 
294, 159 ra.Super. 129. 

(8) In ordinary case, an appeal 
must be taken within ten days, ex¬ 
cluding Sundays, from the effective 
date of judgment. 

La.—Schneider v. Manlon, 46 So.2d 
58, 217 La. 118—Graziani v. Elder 
& Walters Equipment Co., 22 So.2d 
841, 208 La. 80—Thompson v. 

Jones, 8 So.2d 286, 200 La. 437. 

Jones v. Wilson, App., 54 So.2d 
861. 

(9) Suspensive appeal from judg¬ 
ment for plaintiff in suit for eject¬ 
ment of tenant must be dismissed, 
whore motion for appeal was not 
made within twenty-four hours aft¬ 
er rendition of judgment and no spe¬ 
cial defense was made. 

La.—Sunset Realty & Planting Co. v. 
Barrios, App., 192 So. 151. 

Effect on attachment 

The county's failure to perfect an 
appeal within twenty days after judg¬ 
ment for defendant dissolved attach¬ 
ment. 

Idaho.—Washington County v. Wels- 
er Nat. Bank, 253 P. 838, 43 Idaho 
618. 

94. Mich.—Ismond v. Scougale, 78 
N.W. 546, 119 Mich. 501. 

95. Ga.—Holcombe v. Roberts, 19 
Ga. 588—Lindsey v. Lindsey, 14 
Ga. 657. 

3 C.J. p 1275 note 73. 
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in Louisiana, that where an appeal to the court of 
appeals is denied by the district court the supreme 
court may, and in a proper case will, stay proceed¬ 
ings in the district court until the judges of the court 
of appeals, who are absent from the state, can act on 
a demand for a mandamus to compel an allowance of 
the appeal . 96 

Where, however, there is no appeal or writ of er¬ 
ror, or an improper or unperfected appeal or writ 
of error, there is no supersedeas, even Hhough a 
supersedeas bond is filed, for a supersedeas bond has 
no suspensive effect per se . 97 

A writ of error operates as a supersedeas only 
from the time of the lodgment of the writ in the 
office of the clerk where the record to be examined 
remains . 98 

The failure to take an appeal within the time 
prescribed by statutes is not a cause for the dismissal 
of the appeal, but a cause for which, if it is well 
founded, the appeal should be declared not to have 
stayed the execution of the judgment appealed 
from . 98 - 5 

Premature notice of appeal. Since an appeal tak¬ 
en before entry of judgment does not confer juris¬ 
diction on the appellate court so as to divest the 
trial court of authority to take further proceedings, 
the premature notice of appeal does not stay fur¬ 
ther proceedings in the trial court . 9810 


APPEAL & ERROR §§ 630-631 

§ 631. Persons Entitled to Supersedeas or 
Stay 

Supersedeas operates only in favor of those who ask 
for it and have done those things necessary to obtain it; 
it may be obtained only by those having a right to appeal 
and affected by the judgment. 

Supersedeas operates only in favor of those who 
ask for it and have done those things necessary to 
obtain it . 98 - 50 Anyone who is entitled to appeal 
from a judgment which may be superseded is en¬ 
titled to stay execution of such judgment by proper 
supersedeasbut one who has no right to ap¬ 
peal , 1 or, as a rule, a person not a party to the 
proceeding in which the judgment of the court be¬ 
low complained of was rendered , 2 cannot obtain 
a supersedeas, nor can a party obtain a supersedeas 
or stay of execution of a judgment or decree which 
does not affect him, or of parts thereof by which 
he is not affected . 3 

Where a petition of intervention to prevent rati¬ 
fication of a sale does not present facts sufficient to 
entitle intervener to such right, the decision denying 
the right of intervention bars any right to super¬ 
sedeas by intervener in the main action . 4 A super¬ 
sedeas will not be granted on the application of a 
plaintiff in error who seeks the reversal of a judg¬ 
ment in his own favor . 5 If defendant occupies the 
position of a mere stakeholder and has interpleaded 
another, his failure to appeal does not render the 
judgment final so as to permit execution pending a 
suspensive appeal by the one interpleaded, who has 
an appealable interest in the suit . 6 


96. La.—State v. Monroe, 24 So. 790, 
51 La.Ann. 161. 

97. Ariz.—Inspiration Consol. Cop¬ 
per Co. v. Mendez, 166 P. 278, 1183, 
19 Ariz. 151. 

3 C.J. p 1276 note 75. 

But in a later case it has been held 
that, where a supersedeas bond has 
been given, giving: an appeal bond is 
not a condition precedent to applica¬ 
tion for supersedeas. 

Ariz.—Gotthelf v. Fickett, 294 P. 837, 
37 Ariz. 322, 413. 

98. U.S.—Foster v. Kansas, Kan., 5 
S.Ct. 8, 112 U.S. 201, 28 L.Ed. 629. 

3 C.J. p 1276 note 76. 

98.5 La.—Thompson v. Jones, 8 So. 
2d 286, 200 La. 437. 

98.10 Cal.—Phillips v. Phillips, 264 
P.2d 926, 41 C.2d 869. 

98.50 Pa.—Drabant v. Cure, 124 A. 
340, 280 Pa. 181. 

Shinn v. Stemler, 47 A.2d 294, 
159 Pa.Super. 129—Wilkinson v. 
United Parcel Service of Pa., 43 A. 
2d 414, 158 Pa.Super. 84—Koenig 


v. Curran’s Restaurant & Baking 
Co., 183 A. 451, 121 Pa.Super. 201. 

99. Cal.—In re Dabney’s Estate, 232 
P.2d 481, 37 C.2d 402. 

S.D.—State v. Knight, 219 N.W. 258, 
52 S.D. 572. 

Person aggrieved 

Where a temporary guardian of 
minor applied for appointment as 
permanent guardian, which applica¬ 
tion was refused, and application, of 
another . granted, the temporary 
guardian was entitled to appeal as 
person aggrieved, «).nd, when she filed 
bond the order was suspended pend¬ 
ing such appeal, “aggrieved” mean¬ 
ing that there must exist some char¬ 
acter of right affected, or interest in¬ 
volved on part of party appealing. 
Tex.—Douglass v. Stover, Civ.App., 
268 S.W. 1039. 

1. Mich.—Spike v. Washtenaw Cir¬ 
cuit Judge, 226 N.W. 822, 248 Mich. 
101 . 

2. Va.—Culpeper County v. Gorrell, 
20 Gratt. 484, 61 Va. 484. 

3 C.J. P 1276 note 77. 
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Defendant appearing specially 

Since the defendant has not sub¬ 
mitted to jurisdiction, the right to a 
stay on appeal on giving of a bond 
of indemnity is not available in the 
absence of some proof that on the 
law or the facts defendant appear¬ 
ing specially presents a case where 
there is a debatable question of law 
present or that defendant has shown 
probable grounds for success on ap¬ 
peal. 

N,Y.—Yamanaka & Co. v. Dunbar, 2 
N.Y.S.2d 22Q, 166 Misc. 729, affirm¬ 
ed 7 N.Y.S.2d 571, 255 App.Div. 767. 

3. Cal.—Williams v. Spence, 296 P. 
2d 577, 141 C.A.2d 213. 

Fla.—Warner v. Watson, 8 So. 842, 
27 Fla. 518. 

3 C.J. p 1276 note 78. 

4. Neb.—State v. Holmes, 81 N.W. 
512, 59 Neb. 503. 

5. Ill.—Carr v. Miner, 40 Ill. 33. 

6. La.—New Orleans Silica Brick 
Co. v. John Thatcher & Son, 94 So. 
148, 152 La. 649. 
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§ 632 APPEAL & ERROR 

§ 632. Judgments or Orders Which Are or 
May Be Superseded or Stayed 

a. In general 

b. Particular courts 

c. Nonappealable judgments or orders 

d. Judgments of ouster or removal and 

judgments in election contests 

e. Accounting or reference orders or de¬ 

crees 

f. Injunction orders or decrees 

g. Receivership orders or decrees 

a. In General 

Statutory provisions generally determine what Judg¬ 
ments, orders, or decrees are or may be superseded or 
stayed. 

Since tlie matter of supersedeas or stay of pro¬ 
ceedings on appeal or writ of error is regulated by 


statute, only those judgments, orders, or decrees 
which come within the operation of the statute are, 
or may be, superseded or stayed, 7 and where the 
statute deals with the question of supersedeas, by 
specifically providing in clear language the character 
of cases where the appeal will operate as a super¬ 
sedeas, that class cannot be extended by construction, 
but rather the statute impliedly negatives the right 
in other cases. 7 - 5 Plowever, as shown hereinafter 
in §§ 634, 635, in some jurisdictions, in cases which 
are not within the statutes, the court in its discretion 
may allow a supersedeas or stay on proper terms, 
where appellant’s rights will otherwise be jeop¬ 
ardized. The availability of a supersedeas or stay 
has been determined with respect to judgments, or¬ 
ders, or decrees dealing with various particular 
matters. 7 - 10 


7. Cal.—Jensen v. Hugh Evans & 
Co., 90 P.2d 72, 13 C.2d 401—Ful¬ 
ton v. Webb, 72 P.2d 744, 9 C.2d 
726. 

Crown Body Corp. v. City of Los 
Angeles, 123 P.2d 566, 50 C.A.2d 
449. 

Ga.—Lester v. Wright, 88 S.E. 403, 
145 Ga. 15. 

Mo.—State ex rel. Laclede Bank v. 
Lewis, 76 Mo. 370. 

State ex rel. Dean v. Douglas, 
165 S.W.2d 304, 236 Mo.App. 1284. 
N.J.—Zaleski v. Local 401 of United 
Elec. Radio & Mach. Workers of 
America, 77 A.2d 798, 6 N.J. 109. 

Or.—Helms Groover & Dubber Co. v. 

Copenhagen, 177 P. 935, 93 Or. 410. 
Tex.—Renger v. Jeffrey, 182 S.W.2d 
701, 143 Tex. 73. 

Wash.—St. Paul & Tacoma Lumber 
Co. v. Department of Labor and 
Industries, 144 P.2d 250, 19 Wash. 
2d 639. 

Wis.—State ex rel. Department of 
Agriculture v. Marriott, 293 N.W. 
154, 235 Wis. 468—Halsey, Stuart 
& Co. v. Public Service Commis¬ 
sion, 248 N.W. 458, 212 Wis. 184. 

3 C.J. p 1276 note 81. 

Judgments not stayed by appeal 
- A judgment is not stayed by an 
appeal from an order refusing to set 
it aside. 

Cal.—Bryan v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 147 P. 938, 169 C. 761. 

3 C.J. p 1276 note 81 [fj. 

Writ of possession 

A writ of error may supersede a 
■writ of possession without supersed¬ 
ing an execution for mesne profits. 
Miss.—Lum v. Reed, 53 Miss. 71. 

Devolutive appeal lies from an or¬ 
der of executory process, where it 
does not appear that the writ has 
been executed and the property seiz¬ 
ed and sold. 


La.—Tennent v. Calfery, 113 So. 167, 
163 La. 97G. 

Statutes relative to appeals from 
money judgments are inapplicable to 
alternative judgment. 

Cal.—Baar v. Smith, 255 P. 827, 201 
C. 87. 

7.5 Mo.—State ex rel. Dean v. Doug¬ 
las, 165 S.W.2d 304, 236 Mo.App. 
1284. , 

7.10 Appointment ox removal of ad¬ 
ministrator 

(1) Although an administrator can¬ 
not have a suspensive appeal from 
an order removing him, an adminis¬ 
trator, who was also heir, against 
whom judgment was rendered, is en¬ 
titled to suspensive appeal from that 
part of the judgment recognizing de¬ 
ceased’s widow as the sole owner of 
certain property listed on inventory 
as belonging to the succession, and 
recognizing the widow as the owner 
in the community of an undivided 
half interest in all other property 
listed as belonging to the succession. 
La.—Succession of Esteves, 163 So. 

99, 183 La. 274. 

(2) No suspensive appeal lies from 
the appointment of an administra¬ 
tor. 

La.—Succession of Patterson, 175 So. 
820, 188 La. 113. 

(3) In an early case, it was held 
that no suspensive appeal lies from 
a judgment dismissing a succession 
representative, or from a judgment 
refusing to appoint a representative. 
La.—Succession of Wintz, 35 So. 377, 

111 La. 40. 

(4) This case has been overruled 
and a suspensive appeal has been 
held to lie in such cases. 

La.—Succession of Tullier, 44 So.2d 
880, 216 La. 821. 

Attachment 

(1) A statute providing that an, 
appeal does not continue ip, force 
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an attachment unless an undertak¬ 
ing be filed applies only to appeal 
from judgment on the merits when 
attachment is involved. 

Cal.—Doud v. Jackson, 283 P. 107, 102 
C.A. 213, followed in Ewer v. Jack- 
son, 283 P. 110, 102 C.A. 793. 

(2) An order dismissing attach¬ 
ment may be superseded on appeal 
from final judgment in the case. 

Ky.—Eigelbach v. Roppel, 92 S.W.2d 
764, 263 Ky. 604. 

(3) An appeal from an order dis¬ 
solving on attachment stays proceed¬ 
ings on the order and stays dissolu¬ 
tion of the attachment until the ap¬ 
peal is decided, dismissed, or aban¬ 
doned. 

S.C.—Melton v. Walker, 40 S.E.2d 161, 
209 S.C. 330. 

(4) Dissolution of the attachment 
by the civil and criminal court was 
tantamount to release of the res from 
the jurisdiction of the court, and 
plaintiff's appeal must be held to stay 
such release, for otherwise the anom¬ 
alous result would bo a timely and 
well-taken appeal without a respond¬ 
ent. 

S.C.—Melton v. Walker, supra. 

(5) Fact that defendant had been 
personally served with citation and 
copies of pleadings, in addition to 
posting of copies of writ of attach¬ 
ment and citation as provided by 
statute, did not defeat plaintiff's 
right to appeal suspensively from a 
judgment dissolving attachment. 

La.—Pittman v. .Lilly, 1 So.2d 88, 197 

La. 233. 

Change of venue 

(1) Defendants appealing from an 
order denying change of venue be¬ 
cause of nonresidence in the county 
are not entitled to a stay of proceed¬ 
ings pending appeal. 

Idaho,—Shultz v> Flynn Traasp. Co., 
25,5 P. 644, 44 Idaho 155. 
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While some statutes make no exceptions, 8 it is As a rule, the statutes allow a supersedeas or 
within the power of the legislature to except certain stay of any appealable judgment, order, or decree 
judgments from the operation of the statutes relat- which commands or permits some act to be done 
ing to stays on appeal. 9 or which is of a nature to be actively enforced 

against the party affected, 10 unless the law contains 


(2) Appeal from an order removing 
the cause to another county for trial 
stays all further proceedings upon 
the order appealed from or matter 
embraced therein. 

N.C.—Bohannon v. Virginia Trust 
Co., 153 S.E. 263, 198 N.C. 702. 

3 C.J. p 1276 note 81 [e]. 

(3) An appeal from order denying 
motion for change of venue does not 
stay proceedings in case. 

Idaho.—Bentley v. Lucky Friday Ex¬ 
tension Min. Co., 223 P.2d 947, 70 
Idaho 511. 

(4) Operation of judgment or order 
denying or granting change of venue 
is stayed, pending appeal from such 
order or judgment, only by issuance 
of a writ of supersedeas. 

Cal.—Kane v. Universal Film Ex¬ 
changes, 89 P.2d 693, 32 C.A.2d 365, 
hearing denied 91 P.2d 577, 32 C.A. 
2d 365. 

(5) Writ of supersedeas to stay 
proceedings pending appeal from or¬ 
der denying motion for change of 
venue for convenience of witnesses 
would be granted where order was 
entered when both parties understood 
that further affidavits would be filed 
and that there would be a further 
hearing. 

Cal.—Alhambra Shumway Mines v. 
Alhambra Gold Mine Corp., 240 P. 
2d 340, 109 C.A.2d 119. 

Costs 

(1) Plaintiff bringing error to re¬ 
view judgment is not entitled to su¬ 
persedeas where judgment for de¬ 
fendants was for costs only. 

Colo.—Harvey v. City and County of 
Denver, 18 P.2d 321, 92 Colo. 114. 

(2) Where judgment was for costs 
only, a judgment supersedeas does 
not lie. 

Colo.—Knapp v. Hurd, 68 P.2d 557, 
100 Colo. 537. 

(3) Writ of supersedeas could not 
be granted to supersede a judgment 
dismissing bill with costs to defend¬ 
ants. 

Colo.—Wilson v. Collins, 165 P.2d 
663, 114 Colo. 407. 

(4) On appeal from judgment for 
costs only, execution on judgment 
was automatically stayed. 

Cal.—Imperial Beverage Co. v. Supe¬ 
rior Court of Alameda County, 150 
P.2d 881, 24 C.2d 627. 

Mathewson v. Naylor, 62 P.2d 
154, 17 C.A. 2d 420—California 

Standard Finance Corporation v. 
Cornelius Cole Ltd., 22 P.2d 520, 
132 C.A. 105.,. 


Recovery of money or property 

(1) That a proceeding is not one 
for the recovery of money or prop¬ 
erty does not alone remove it from 
the operation of a statute fixing the 
amount of a bond in cases of such 
judgments, and providing that judg¬ 
ments shall be superseded by the giv¬ 
ing of an appeal bond but such fact 
is to be considered in fixing the 
amount of the bond. 

Mo.—State ex rel. Gray v. Hennings, 

185 S.W. 1153, 194 Mo.App. 545. 

(2) Fact that the judgment is not 
for money or for the recovery of 
land, but a partition suit, and the 
further reason advanced by appel¬ 
lants that the appellee is in posses¬ 
sion of the farm, receiving the rents 
and revenues thereof, would not ex¬ 
empt them from executing a super¬ 
sedeas bond in order to suspend the 
judgment appealed from. 

Tex.—Cashion v. Cashion, Civ.App., 

239 S.W.2d 742. 

(3) Suit for specific performance 
of contract to sell land was not "suit 
for the recovery of land,’’ within 
subdivision of Rule of Civil Proce¬ 
dure setting forth terms of a su¬ 
persedeas bond when judgment is 
for recovery of land or other prop¬ 
erty. 

Tex.—Bachman v. Neal, Civ.App., 180 

S.W.2d 643. 

Sale or delivery of property 

(1) An order of sale of succession 
property, or even of other property, 
can be suspensively appealed from, 
since the execution of it might in¬ 
flict irreparable injury. 

La.—Hollingsworth v. Caldwell, 192 

So. 83, 193 La. 638—State ex rel. 

Moore & Co. v. Judge, 37 La.Ann. 

118, 

(2) Provisions for a suspensive ap¬ 
peal from judgments ordering deliv¬ 
ery of movable property of a perish¬ 
able nature do not apply, even if the 
property were perishable, where the 
judgment, instead of ordering deliv¬ 
ery of the property, rejected plain¬ 
tiffs demand. 

La.—United Ry. Men’s Oil Ass’n v. 

' Dupuy, 137 So. 73, 173 La. 392. 

(3) Appellant’s cost bond stays 
foreclosure pending appeal, where 
he is not in. possession or control of 
the premises and judgment does not 
provide for the deficiency. 

Utah.—Sheffer v. Griffiths, 255 P. 

668, 69 Utah 413. 

3 C.J. p 1276 note 81 [c]. 

Custody of children 

,(1) Judgment involving the custo¬ 
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dy of a child can be superseded on 
appeal. 

Tex.—Oldfield v. Lester, 188 S.W.2d 
982, 144 Tex. 112—Ex parte Wrath- 
er, 161 S.W.2d 774, 139 Tex. 47. 

Lacy v. Hitzeman, Civ.App., 188 
S.W. 2d 711—Lanford v. Bishop, Civ. 
App., 184 S.W.2d 502—Jennings v. 
Berry, Civ.App., 153 S.W.2d 725— 
Lawler v. Wray, Civ.App., 8 S.W. 
2d 524. 

(2) Under amendment (f) to Rule 
364, TRCP, discretionary powers 
were vested in the trial judge to de¬ 
termine whether or not a judgment 
involving the custody of a minor 
should be suspended during an appeal 
from such judgment. 

Tex.—Harris v. Tucker, Civ.App., 241 
S.W. 2d 304. 

(3) Under such rule, a stay of 
execution of the judgment is not a 
matter of absolute right. 

Tex.—Harris v. Tucker, supra. 

8. In. Texas 

(1) Statute relating to supersedeas 
bonds does not except from its opera¬ 
tion any class of judgments. 

Tex.—Jennings v. Berry, Civ.App., 
153 S.W.2d 725—Ferguson v. Fergu¬ 
son, Civ.App., 69 S.W.2d 592. 

(2) However, under the Liquor 
Control Act, the judgment of the 
district court sustaining the Liquor 
Control Board’s cancellation of a 
permit could not be superseded, since 
the right to supersede the judgment 
was denied by the act. 

Tex.—Bacon v. Texas Liquor Con¬ 
trol Board, Civ.App., 106 S.W.2d 
382—Mayhew v. Power, Civ.App., 
104 S.W.2d 642. 

9. Cal.—People v. Jackson, 212 P. 4, 
190 C. 257. 

10. Cal.—Stewart v. Hurt, 68 P.2d 
726, 9 C.2d 39. 

La.—Bujol v. Missouri Pac. R. Co., 
20 So.2d 608, 207 La. 123—Succes¬ 
sion of Jones, 180 So. 489, 189 La. 
693—Southern Bell Telephone & 
Telegraph Co. v. Louisiana Public 
Service Commission, 170 So. 548, 
185 La. 729. 

Godchaux Sugars, Inc. v. Ock- 
man, App., 68 So.2d 206, affirmed 73 
So.2d 577, 225 La. 599. 

Miss.—Sartin v. Barlow ex rel. Smith, 
16 So.2d 372, 196 Miss. 159. 

N.T.—In re Walsh’s Will, 176 N.T.S. 
701, 107 Misc. 475. 

Or.—Helms Groover & Dubber Co. v. 

Copenhagen, 177 P. 935, 93 Or. 410. 
Tex.—Ex parte Kimbrough, 146 S.W, 
2d 371, 135 Tex. 624. 
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an express provision to the contrary; 11 and the 
statutes generally apply to appealable interlocutory, 
as well as to final, judgments, orders, or de¬ 


crees, if they are of such a nature, 12 unless they 
are excepted or the statute expressly included final 
judgments, orders, or decrees only. 13 


Antner v. State, Civ.App., 114 
S.W.2d 640. 

3 C.J. p 1277 note 83. 

Judgments, orders, or decrees which 
may "be stayed 

(1) General execution cannot is¬ 
sue pending appeal in an action to 
quiet title to corporate stock, on 
judgment for delivery or payment of 
the value, where defendant was not 
in possession. 

Cal.—Baar v. Smith, 255 P. 827, 201 
C. 87. 

(2) On appeal from a judgment 
dismissing a cross complaint, defend¬ 
ants are entitled to have the judg¬ 
ment stayed and attachment pre¬ 
served upon giving sufficient stay 
bonds. 

Cal.—Palmer v. Fix, 264 P. 255, 203 
C. 365. 

(3) Supersedeas could be had to 
final judgment in the circuit court 
denying a writ of prohibition abso¬ 
lute. 

Fla.—State v. Cornelius, 146 So. 554, 
108 Fla. 509. 

(4) Since the court’s order reliev¬ 
ing defendant from the effect of his 
failure to file notice within the ten- 
day period prescribed by the code, to 
entitle him to a certified reporter’s 
transcript, is not mentioned in the 
sections providing for stay of execu¬ 
tion in certain cases, an appeal by 
plaintiff from such order stayed all 
proceedings upon the order in view 
of a section providing for stay m 
cases not otherwise provided for. 
Cal.—Wolcott v. Hudner, 228 P. 46, 

67 C.A. 704. 

(5) Where a judgment creditor of 
interdict sought to make curator 
garnishee and curator objected to 
garnishment proceeding on the 
ground that the curator was not a 
“third person” subject to garnish¬ 
ment process, an order overruling 
exceptions and directing the curator 
to answer interrogatories is a deci¬ 
sion on the merits, entitling the 
curator to a suspensive appeal. 

La.—Converse v. Dicks, 146 So. 891, 
176 La. 805. 

(6) Where the superior court has 
issued a writ of prohibition, super¬ 
sedeas is granted on appeal. 

Wash.—State v. Superior Court of 

Washington for Spokane County, 
187 P. 358, 109 Wash. 634, 9 A.L.R. 
157. 

(7) Other judgments, orders, or 
decrees. 

Ark.—Orem v. Moore, 272 S.W.2d 60, 
224 Ark. 146. 

Ga.—Kickliter v. Young, 95 S.E.2d 
333, 94 Ga.App. 442, reversed on 
other grounds 96 S.E.2d 605. 


La.—Succession of Roth, 87 So.2d 
719, 230 La. 33—Bujol v. Missouri 
Pac. R. Co., 20 So.2d 608, 207 La. 
123. 

Minn.—State v. Northern Pac. Ry. 

Co., 22 N.W.2d 569, 221 Minn. 400. 
Miss.—Orgill Bros, & Co. v. Roddy, 
86 So.2d 37. 

Mont—State v. Second Judicial Dist. 
Court of Silverbow County, 61 P. 
882, 24 Mont. 330. 

N.Y.—Schollmeyer v. Sutter, 151 N. 
Y.S.2d 795, 2 Misc.2d 215, excep¬ 
tions dismissed 158 N.Y.S.2d 354. 
Tex.—Allen v. Gulf Oil Corp., Civ. 
App., 139 S.W.2d 207, error refused 
—Dallas Joint Stock Land Bank v. 
Rawlins, Civ.App., 129 S.W.2d 485 
—Antner v. State, Civ.App., 114 S. 
W.2d 640—Tolbert v. Mobley, Civ. 
App., 96 S.W.2d 109. 

3 C.J. p 1277 note 83 [d]. 

Stay of part of judgment 

(1) A portion of a decree appeal¬ 
ed from, although relating to custo¬ 
dy of a child, is superseded by ap¬ 
peal. 

Cal.—Ex parte Browning, 291 P. 650, 
108 C.A. 503. 

(2) Appellant could supersede that 
part of the judgment directing an 
escrow holder to turn over money 
and stock certificates to appellee, 
without superseding the remainder 
of the judgment which awarded ap¬ 
pellee a money judgment and other 
relief. 

Wash.—State ex rel. Lundberg v. Su¬ 
perior Court for King County, 24 P. 
2d 76, 173 Wash. 657. 

(3) Where a different situation ex¬ 
ists as between two parts of a judg¬ 
ment, partial relief may be granted. 
Cal.—Suburban Gas Service v. Hig¬ 
gins, 220 P.2d 798, 98 C.A.2d 767. 

(4) Other situations. 

Neb.—-State v. Baxter, 96 N.W. 647, 
4 Neb.(Unoff.) 869. 

3 C.J. p 1277 note 83 [ej. 

Sequestration 

If setting aside of a judicial se¬ 
questration obtained on defendant's 
suggestion, upon plaintiff’s furnish¬ 
ing bond, would cause irreparable 
injury to defendant, an order for a 
suspensive appeal from the order of 
bonding was properly issued, and 
otherwise it should be refused. 

La.—Davenport v. Sterling Lumber 
Co., 79 So. 215, 143 La. 671. 

3 C.J. p 1277 note 83. 

11. La.—Succession of Tullier, 44 So, 
2d 880, 216 La. 821—Succession of 
Jones, 180 So. 489, 189 La. 693— 
Southern Bell Telephone & Tele¬ 
graph Co. v. Louisiana Public Serv¬ 
ice Commission, 170 So. 548, 185 
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La. 729—Young v. Village of Bos¬ 
sier City, 92 So. 719, 152 La. 18. 

Godchaux Sugars, Inc. v. Ock- 
man, 68 So.2d 206, affirmed 73 So.2d 
577, 225 La. 599. 

3 C.J. p 1278 note 84. 

12 . La.—Item Co. v. Li Rocchi, 118 
So. 833, 9 La.App. 42. 

N.J.—Zaleslci v. Local 401 of United 
Elec. Radio & Mach. Workers of 
America, 77 A.2d 798, 6 N.J. 109. 
N.C.—Veazey v. City of Durham, 57 
S.E.2d 377, 231 N.C. 357, rehearing 
denied 59 S.E.2d 429, 232 N.C. 744. 
Tex.—Brown v. Faulk, Civ.App., 231 
S.W.2d 743, mandamus overruled. 

3 C.J. p 1278 note 85. 

Finality of determination as affecting 
reviewability see supra §§ 92-108. 
Suspensive appeal from judgment 
awarding alimony pendente lite see 
Divorce § 286 b. 

Appeal from dismissal of rule to set 
aside affidavit 

Although it was interlocutory, a 
seizing creditor could suspensively 
appeal from a judgment dismissing 
a rule to set aside an affidavit of one 
claiming property seized under a 
writ of fieri facias. 

La.—Item Co. v. Li Rocchi, 118 So. 
833, 9 La.App. 42. 

Dissolution, of writ of sequestration 
Suspensive appeal, but not devolu¬ 
tive appeal, lies from a judgment 
dissolving writ of sequestration, al¬ 
though such judgment is interlocu¬ 
tory. 

La.—Commercial Securities Co. v. 
Mattingly, App., 26 So.2d 37. 

13. Iowa.-—Webster City First Nat. 
Bank v. Dutcher, 104 N.W. 497, 128 
Iowa 413, 111 Am.S.R. 209, 1 L.R.A., 
N.S., 142. 

3 C.J. p 1278 note 86. 

Under the Louisiana rule that only 
such interlocutory judgments or or¬ 
ders which will work irreparable in¬ 
jury if their execution is not stayed 
may be suspensively appealed from, 
a judgment, rendered on an inter¬ 
locutory hearing, awarding the tem¬ 
porary care, custody, and control of 
a minor child to one of the parties 
during the pendency of the main de¬ 
mand, involving such custody work¬ 
ed no irreparable injury, and no sus¬ 
pensive appeal lies therefrom. 

La.—Courtin v. Browne, 92 So. 320, 
151 La. 741. 

3 C.J. p 1278 note 86 [a], 

Order of executory prooess par¬ 
takes so much of the character of 
the final judgment that it may be 
appealed from suspensively. 

La.—Miller v. People's Homestead & 
Savings Ass'n, App., 161 So. 656. 
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Under the statutes regulating the filing of super¬ 
sedeas bonds, it is generally held that, as a super¬ 
sedeas has the effect of merely staying proceedings 
without destroying the force and effect of the 
judgment and leaves the proceedings in the condition 
in which it finds them, a judgment, order, or decree 


which does not command or permit any act to be 
done, or is not of a nature to be actively enforced by 
execution or otherwise, but is self-executing, is not 
within the statute, as there is nothing upon which 
a stay bond can operate in such a case. 14 Under 
other statutes, however, or by virtue of the in- 


Rules respecting* supersedeas Tbonds 
Rules of Civil Procedure with re¬ 
spect to supersedeas bonds do not 
authorize superseding or staying of 
final judgment, but prescribe meth¬ 
od of suspending execution of judg¬ 
ment before it becomes final and 
while appeal is pending. 

Tex.—Renger v. Jeffrey, 182 S.W.2d 
701, 143 Tex. 73. 

14. Ala.—North Birmingham Trust 
& Savings Bank v. Hearn, 99 So. 
175, 211 Ala. 18. 

Ariz.— Corpus Juris cited in Rosenz- 
weig v. Rodgers, 22 P.2d 407, 408, 
42 Ariz. 57. 

Cal.—Stewart v. Hurt, 68 P.2d 726, 
9 C.2d 39—City of South Gate v. 
City of Los Angeles, 58 P.2d 1288, 
6 C.2d 593—Hulse v. Davis, 253 P. 
136, 200 C. 316—In re Imperial Wa¬ 
ter Co. No. 3, 250 P. 394, 199 C. 556, 
followed in Federal Land Value 
Ins. Co. v. Mitchell, 293 P. 619, 109 
C.A. 755. 

Podesta v. Linden Irr. Dist., 281 
P.2d 905, 132 C.A.2d 250—Wilkman 
v. Banks, 261 P.2d 299, 120 C.A 2d 
299—Solorza v. Park Water Co., 
183 P.2d 275, 80 C.A.2d 809—Crown 
Body Corporation v. City of Los 
Angeles, 123 P.2d 566, 50 C.A.2d 
499—People ex rel. Boarts v. City 
of Westmoreland, 27 P.2d 394, 135 
C.A. 517—Erickson v. Municipal 
Court of City and County of San 
Francisco, 21 P.2d 480, 131 C.A. 
327—Lindsay Strathmore Irr. Dist. 
v. Superior Court in and for Tulare 
County, 9 P.2d 579, 121 C.A. 606 
—Lickley v. Board of Education 
of Los Angeles County, 217 P. 133, 
62 C.A. 527—In re Graves, 216 
P. 386, 62 C.A. 168—Taylor v. Su¬ 
perior Court of City and County 
of San Francisco, 185 P. 994, 44 C. 
A. 23. 

Ill.—Gumberts v. East Oak Street 
Hotel Co., 88 N.E.2d 883, 404 Ill. 
386—People v. Cleveland, C., C. & 
St. L. Ry. Co., 143 N.E. 425, 312 Ill. 
48. 

People ex rel. Barry v. Gregory, 
59 N.E.2d 106, 324 Ill.App. 614. 
Iowa.—Scheffers v. Scheffers, 44 N. 

W.2d 676, 241 Iowa 1217. 

La.—Succession of Pavelka, 102 So. 
579, 157 La. 480—Succession of 

Damico, 91 So. 286, 150 La. 888. 
Mo.—State ex rel. Gray v. Hennings, 
185 S.W. 1153, 194 Mo.App. 545. 
Nev.—Kress v. Corey, 189 P.2d 352, 
65 Nev. 1. 

N.M.— Corpus Juris Secundum quot¬ 
ed in Higgins v. Fuller, 148 P.2d 
573, 574, 48 N.M. 215. 


N.D.—Haaland v. Verendrye Elec. Co¬ 
op., 66 N.W.2d 902—State ex rel. 
Sathre v. Roberts, 269 N.W. 913, 67 
N.D. 92, 108 A.L.R. 37. 

Or.—Corpus Juris Secundum cited in 
Sakraida v. Sakraida, 217 P.2d 242, 
244, 192 Or. 217. 

S.D.—In re Mee, 187 N.W. 540, 45 S. 
D. 303. 

Wash.—State ex rel. Ward v. Supe¬ 
rior Court of State, in and for 
Pierce County, 230 P.2d 302, 3 8 
Wash.2d 431—State ex rel. Austin 
v. Superior Court for Whatcom 
County, 106 P.2d 1077, 6 Wash.2d 
61—State v. Superior Court of 
Washington in and for King Coun¬ 
ty, 226 P. 127, 130 Wash. 45. 

47 C.J. p 592 notes 57, 58. 

Reason for rule 

Supersedeas may be granted only 
to restrain enforcement of a judg¬ 
ment or order by the court below or 
its officers pending appeal. 

Cal.—Hulse v. Davis, 253 P. 136, 200 
C. 316. 

Judgment held self-executing 

Cal.—De Garmo v. Shenberg, 102 P.2d 
522, rehearing denied 123 P.2d 1, 
19 C.2d 755. 

Solorza v. Park Water Co., 183 P. 
2d 275, 80 C.A.2d 809. 

Judgments or orders not subject to 
stay 

(1) On application by a teacher to 
the superior court for a writ of pro¬ 
hibition restraining the county board 
of education from hearing charges 
against him, claiming that three 
board members were scheming to re¬ 
voke his teaching certificate from 
motives of passion and prejudice. 

Cal.—Hulse v. Davis, 253 P. 136, 200 

C. 316. 

Lickley v. Board of Education of 
Los Angeles County, 217 P. 133, 62 
CA. 527. 

(2) Judgment in a quo warranto 
proceeding, enjoining and prohibit¬ 
ing all acts under city's authority. 
Cal.—People ex rel. Boarts v. City of 

Westmoreland, 27 P.2d 394, 135 C. 
A. 517, 

(3) Where an application for the 
appointment of an administrator was 
opposed by one claiming to be the 
decedent’s widow, the fact that the 
validity of the marriage was the only 
question at issue gives no right to a 
suspensive appeal from the judgment 
appointing the widow as administra¬ 
trix; the decree declaring the mar¬ 
riage valid not requiring execution 
except with regard to her administra¬ 
tive functions. 


La.—Succession of Damico, 91 So. 
286, 150 La. 888. 

(4) Directors, acting as trustees 
for creditors and stockholders of a 
dissolved corporation, are not court 
officers amenable to a writ of super¬ 
sedeas enjoining distribution of as¬ 
sets pending appeal from a judgment 
for the corporation. 

Cal.—In re Imperial Water Co. No. 
3, 250 P. 394, 199 C. 556, followed in 
Federal Land Value Ins. Co. v. 
Mitchell, 293 P. 619, 109 C.A. 755. 

(5) A writ will not be granted to 
enjoin directors of a dissolved corpo¬ 
ration from distributing assets pend¬ 
ing appeal from a judgment for it, 
where the lower court is not made 
respondent, and no application has 
been made thereto, process issued in, 
or other attempt made to execute 
the judgment. 

Cal.—In re Imperial Water Co. No. 3, 
250 P. 394, 199 C. 556, followed in 
Federal Land Value Ins. Co. v. 
Mitchell, 293 P. 619, 109 C.A. 755. 

(6) That contempt proceedings 
may be instituted pending the city’s 
appeal from a judgment enjoining 
and prohibiting all acts under its au¬ 
thority is immaterial on the question 
of its right to supersedeas. 

Cal.—Clayton v. Schultz, 87 P.2d 355, 
12 C.2d 703. 

People ex rel. Boarts v. City of 
Westmoreland, 27 P.2d 394, 135 C. 
A. 517. 

(7) Restrictive order made by court 
of equity under its authority over 
executors as officers of the court may 
not be nullified by supersedeas appeal 
except by statute which so provides. 
Ala.—Riley v. Wilkinson, 25 So. 2d 

384, ‘247 Ala. 579. 

(8) Order dismissing petition for 
postponement of sale under moratori¬ 
um act does not stay right of trustee 
to proceed with sale. 

Cal.—Boggs v. North American Bond 
& Mortgage Co., 58 P.2d 918, 6 C.2d 
523. 

(9) When plaintiff appeals from a 
final judgment dismissing a suit in 
which he has not been granted any 
relief, the appeal is not a suspensive 
appeal because there is no execution 
for the appeal to suspend, and, in 
such a case the appeal is only a de¬ 
volutive one, no matter what the ap¬ 
pellant sees fit to call it. 

La.—Nash v. Curette, 39 So.2d 840, 
215 La. 109. 

(10) Suspensive appeal may not be 
taken from a judgment rejecting a 
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herent power of the court in the absence of any 
statutory authority, such judgments, orders, or de¬ 
crees may be superseded or stayed. 15 In some states 
a supersedeas to stay a judgment is not allowed in 
a case affecting the public right, 16 or where the loss 
or damage occasioned by delay cannot be satisfied 
by a money judgment on the bond. 17 An executed 
portion of a judgment cannot be stayed, 18 and a 
supersedeas should be denied where its only possible 
value would be the undoing of something already 
done. 19 

Rules of civil procedure relating to supersedeas 
bonds have been held not to authorize proceedings in 
one cause suspending the execution of a judgment 
in another cause. 19 - 5 

Special proceedings. In the absence of any ex¬ 
press provision, statutory provisions governing the 
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stay of proceedings are inapplicable to special pro¬ 
ceedings. 19 - 10 

b. Particular Courts 

Whether the Judgments of particular courts are, or 
may be, superseded or stayed must be determined from 
the terms of the applicable statutes. 

Statutes relating to supersedeas or stay of pro¬ 
ceedings on appeal or writ of error may be general 
or they may apply to the judgments, orders, or de¬ 
crees of particular courts only, and therefore, wheth¬ 
er the judgment, order, or decree of a particular 
court is or may be superseded or stayed must be 
determined from the statute. 20 

c. Nonappealable Judgments or Orders 

As a general rule, nonappealable judgments or orders 
are not stayed by an appeal therefrom; but a stay may 
be had in some cases, as where the right of appeal is the 
question to be determined. 


petition for adoption, since there is 
nothing in the judgment of dismissal 
to suspend. 

La.—Ball v. Campbell, 62 So.2d 754, 
219 La. 212. 

In Texas 

(1) On an original petition for 
mandamus to compel the trial court 
to fix the amount of a supersedeas 
bond it was held by the commission 
of appeals, whose opinion was adopt¬ 
ed by the supreme court, that an at¬ 
torney disbarred by a district court's 
judgment may supersede such judg¬ 
ment by filing supersedeas bond, and 
his application was granted. 

Tex.—Houtchens v. Mercer, 29 S.W. 
2d 1031, 119 Tex. 431, 69 A.L.R. 
1103. 

(2) Bight to suspend judgment 
pending appeal by filing supersedeas 
bond may exist whether judgment is 
self-executing or whether it requires 
issuance of process to be enforced. 
Tex.—Houtchens v. Mercer, supra, 

Cashion v. Cashion, Civ.App,, 239 
S.W.2d 742. 

(3) However, in an earlier decision 
on a similar petition the court of civ¬ 
il appeals refused to grant the writ, 
holding that an attorney convicted 
of malpractice was not entitled to 
supersede judgment of disbarment 
by giving a supersedeas bond pend¬ 
ing appeal, as such judgment was 
self-executing and could not be su¬ 
perseded. 

Tex.—Houtchens v. Mercer, Civ.App., 
30 S.W.2d 646. 

15. Del.—Blausteln v. Standard Oil 
Co., 46 A.2d 533, 4 Terry 238. 

N.M.—Clark v. Bosenwald, 247 P. 

306, 31 N.M. 443. 

3 C.J. p 1278 note 88. 

16. Wash.—Cooper v. Hindley, 126 
P. 916, 70 Wash. 331. 

3 C.J. p 1278 note 89. 


Abatement of public nuisance 
Cal.—People v. Smith, 162 P.2d 475, 
71 CA.2d 211. 

17. Wash.—Cooper v. Hindley, 126 
P. 916, 70 Wash. 331. 

3 C.J. p 1278 note 90. 

18. N.D.—Random v. Random, 163 
N.W. 833, 37 N.D. 287. 

19. Ariz.—Chalmers v. Phelps, 53 P. 
2d 731, 47 Ariz. 64. 

19.5 Tex.—Renger v. Jeffrey, 182 S. 
W.2d 701, 143 Tex. 73. 

19.10 Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 89 P.2d 
637, 13 C.2d 306. 

20. Writ of error from the supreme 
court of the United States 

(1) To a state court, if sued out 
within the time and with the for¬ 
malities required in cases of writs 
of error to the courts of the United 
States, operates in like manner as a 
supersedeas and stay of execution. 
Fla.—Carter v. Bennett, 6 Fla. 92. 

3 C.J. p 1278 note 91. 

(2) But the clause in Rev.St. § 
1007, providing for delay or stay of 
execution before a supersedeas is 
actually perfected, was intended to 
apply only to judgments or decrees 
of the courts of the United States, 
and does not apply to judgments of 
the highest state courts. 

U,S.—Foster v. Kansas, Kan,, 6 S.Ct. 
8, 112 U.S. 201, 28 L.Ed. 629— 
Doyle v. Wisconsin, Wis., 94 U.S. 
50, 24 L.Ed. 64. 

Probate courts 

(1) In some states an appeal from 
a decree of a probate court, like any 
other appeal, suspends or vacates the 
judgment or decree appealed from. 
N.Y.—In re Beatty’s Will, 133 N.Y.S. 

2d 651, 206 Misc. 542. 

S.C.—Robertson v. Curlee, 38 S.E. 
| 116, 59 S.C. 454. 
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(2) In other jurisdictions, however, 
it has been held that there is no 
supersedeas or stay on appeal from 
a probate court. 

Minn.—Dutcher v. Culver, 23 Minn. 

415. 

3 C.J. p 1278 note 91. 

Other instances 

(1) An appeal from a court of 
chancery stays the order appealed 
from, although such court is not ex¬ 
pressly authorized by statute to take 
appeal bonds. 

Md.—Fullerton v. Miller, 22 Md. 1. 

(2) A writ of error to the affirm¬ 
ance of a magistrate's judgment is 
a supersedeas. 

Pa.—Cornog v. Phelps, 16 Wkly.N.C., 

115. 

(3) In Pennsylvania, under the act 
of June 16, 1836, providing that, 
when an award is made under a rule 
of reference in a civil action in a 
court of record, and no appeal is tak¬ 
en within the time allowed, execu¬ 
tion may issue, subject, however, to 
the law concerning stay of executions 
on judgments, and the act of 1810 
providing that appeals from justices 
of the peace to a court of record 
shall be subject to the same rules 
as other actions, where on appeal 
from a justice of the peace a refer¬ 
ence is made and an award rendered, 
the unsuccessful party is entitled to 
a stay of execution during the time 
allowed for an appeal, although the 
act of 1836 $ 8, relating to execu¬ 
tions, is confined by its terms to ac¬ 
tions commenced in the court of rec¬ 
ord. 

Pa.—Woods v, Connor, 6 Fa. 430. 

(4) And in Missouri the statute 
providing for a stay of execution on 
appeal has been held to extend to 
appeals to the supreme court from 
the court of appeals. 

Mo.—State v. Vogel, 6 Mo.App. 526. 
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To entitle a party to a supersedeas or stay, the 
judgment or order must be appealable; as a rule, 
an appeal or writ of error taken or allowed from 
a judgment or order that is not appealable will have 
no effect in staying further proceedings in the cause 
nor will it entitle appellant to stay. 21 Doubt as 
to the appealability of a judgment or order appealed 
from has been regarded as ground for refusal of an 
application for a stay by the appellate court. 22 

In some cases, however, it has been held that the 
right of appeal is for determination of the appellate 
court, and that allowance of an appeal or giving 
and approval of a supersedeas bond operates as a 
supersedeas or stay until disposition of the appeal, 
whether or not there was in fact a right to appeal, 23 
that an order allowing an appeal to a court having 
no jurisdiction of it operates as a supersedeas, stay¬ 
ing all proceedings in the lower court until the ap¬ 
peal is dismissed, 24 and that, where an application 
is made in the supreme court for a writ of super¬ 
sedeas to stay proceedings in the lower court upon 
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the judgment or order appealed from, the supreme 
court will not pass upon the question as to whether 
the order is appealable where such question involves 
the merits and cannot be determined upon a mere 
inspection of the order. 25 

d. Judgments of Ouster or Removal and Judg¬ 
ments in Election Contests 

Except as otherwise provided by statute, Judgments 
of ouster or removal and judgments in election contests 
are generally not stayed by appeal or writ of error, even 
if a supersedeas bond is filed. 

In some states, the general rule that self-executing 
judgments are not within the statute providing for 
a supersedeas or stay is applied to judgments of 
removal or ouster from office, as in quo warranto and 
similar proceedings, and judgments in election con¬ 
tests, and it is held that, as no process is necessary to 
place a successful relator or plaintiff in possession 
of an office, an appeal or writ of error will not op¬ 
erate as a supersedeas to prevent him from exercis¬ 
ing the functions of the office, 26 and the filing of a 


21. TT.S.—Corpus Juris Secundum 
cited in R. D. Goldberg Theatre 
Corp. v. Tri-States Theatre Corp., 
D.C.Neb., 119 F.Supp. 521, 522. 

Cal.—Brown v. Trophy-Craft Co., 192 
P.2d 779, 85 C.A.2d 246. 

Mo.—Corpus Juris cited in In re 
Shortridge, App., 84 S.W.2d 983, 
987. 

S.C.—Dana v. Peurifoy, 140 S.E. 247, 
142 S.C. 46. 

3 C.J. p 1279 note 92—47 C.J. p 592 
note 56 [a]. 

Discretionary order 

Plaintiff is not entitled to stay on 
notice of appeal from an order di¬ 
recting an immediate and separate 
trial of the plea in bar. 

S.C.—Mitchell v. Federal Intermedi¬ 
ate Credit Bank of Columbia, 164 
S.E. 136, 165 S.C. 457, 83 A.L.R. 
629. 

Interlocutory judgment or order 

(1) There is no provision for su¬ 
persedeas in the case of an appeal 
from an interlocutory order. 

Ill.—Grossman v. Grossman, 38 N.E. 
2d 778, 312 Ill.App. 655. 

(2) Statute authorizing suspension 
of a judgment by execution of super¬ 
sedeas bond does not apply to inter¬ 
locutory orders. 

Tex.—Connor v. Connor, Civ.App., 113 
S.W.2d 298. 

(3) “An appeal lies to this Court 
from an interlocutory Judgment only 
when such judgment may cause an 
irreparable injury.” 

La.—Chester v. Davis, App., 61 So. 
243, 244. 

(4) A devolutive, but not a sus¬ 
pensive, appeal could be granted from 
an interlocutory order or decree. 


La.—Waggoner v. Grant Parish Po- I 
lice Jury, 4 So.2d 833, 198 La. 798. 

(5) A litigant is not entitled to a 
suspensive appeal from an interlocu¬ 
tory decree unless irreparable injury 
will result from the judgment. 

La.—Ludwig v. Calloway, 187 So. 4, 
191 La. 1000—State ex rel. Knigh¬ 
ton v. Derryberry, 177 So. 256, 188 
La. 412. 

State ex rel. Thalheim v. City of 
Gretna, 140 So. 841, 19 La.App. 607. 

(6) An order dissolving a writ of 
sequestration is interlocutory with¬ 
in this rule. 

La.—State ex rel. Knighton v. Derry¬ 
berry, supra. 

State ex rel. Thalheim v. City of 
Gretna, supra. 

(7) Even if a city is not insolvent, 
an order dissolving a writ sequester¬ 
ing municipal funds on which plain¬ 
tiff claims a lien may result in irrep¬ 
arable injury, entitling plaintiff to 
a suspensive appeal. 

La.—State ex rel. Thalheim v. City 
of Gretna, supra. 

(8) Denial to defendant of suspen¬ 
sive appeal from interlocutory judg¬ 
ment, maintaining judicial sequestra¬ 
tion issued to preserve assets of drug 
store pending determination of ac¬ 
tion for dissolution and liquidation 
of partnership formed to conduct the 
drug store, held proper. 

La.—Ludwig v. Calloway, 187 So. 4, 
191 La. 1000. 

(9) A decree awarding custody of 
a child, made long after the final 
decree of divorce but retaining ju¬ 
risdiction, is an “interlocutory order” 
within the statute governing super¬ 
sedeas, which may be granted by 
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the court in its discretion, but is not 
a matter of right. 

Fla—State v. Chillingworth, 138 So. 
383, 103 Fla 898. 

(10) Order to produce record for 
inspection of adverse counsel is an 
interlocutory order and not appeal- 
able; hence supersedeas granted on 
appeal therefrom to that extent was 
void and afforded no protection for 
refusal to comply with such order. 
Ky.—Crook v. Schumann, 167 S.W.2d 

836, 292 Ky. 750. 

(11) Other decisions. 

Ga.—Jones v. Dougherty, 11 Ga 305. 

3 C.J. p 1279 note 92 [a]. 

(12) Finality of determination as 
affecting reviewability see supra §§ 
92-108. 

22. Wis.—Gelpeke v. Milwaukee, 
etc., R. Co., 11 Wis. 454. 

23. Mo.—Corpus Juris cited in In re 
Shortridge, App., 84 S.W.2d 983, 
987. 

3 C.J. p 1279 note 94. 

24. Ill.—Smith v. Chytraus, 38 N.E. 
911, 152 Ill. 664. 

25. Cal.—Hale, etc., Silver Min. Co. 
v. Fox, 54 P. 270, 122 C. 56. 

26. Del.—State ex rel. Jones v. 
Wise, 200 A. 418, 9 W.W.Harr. 409. 

Ky.—Baker v. Wilson, 221 S.W.2d 
690, 310 Ky. 692—Brashear v. 

Eversole, 144 S.W.2d 513, 284 Ky. 
313—McClendon v. Hamilton, 127 
S.W.2d 605, 277 Ky. 734. 

Mo.—State v. Woodson, 31 S.W. 105, 
128 Mo. 497. 

Mont.—State ex rel. Kommers v. 
District Court of Eighth Judicial 
Dist. in and for Cascade County, 
96 P.2d 271, 109 Mont. 287—State 
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supersedeas bond will not suspend the operation of 
the judgment; 27 nor does the filing of the bond have 
any effect on the vacancy created by the judg¬ 
ment. 27 - 5 Where a supersedeas bond is tendered, it 
is proper for the court clerk to refuse to accept 
it. 27 - 10 

Under some statutes, however, such a judgment 
is or may be superseded or stayed, 28 unless it would 
be useless to grant a supersedeas; 29 and where the 
statute makes no provision on the subject, the court 
may in its discretion grant a stay pending appeal, 
unless this power is excluded by statute. 30 Super¬ 
sedeas statutes have also been held applicable to 
judgments removing an executor, 31 a syndic in 
Louisiana, 32 or officers of a private corporation. 33 

e. Accounting or Reference Orders or Decrees 

A decree or order directing a reference or accounting 
has variously been held, or held not, stayed by appeal. 

It has been held that an appeal from a decree di¬ 
recting a reference or an account to be taken will 
not stay the accounting. 34 In some jurisdictions, 
however, a decree or order directing an accounting 
or reference may be superseded or stayed; 35 and 
it has been held that where an account is ordered to 
be taken before a master on principles laid down 
in the decree the court will refuse to allow the ac- 
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count to be taken pending an appeal from the de¬ 
cree. 36 

f. Injunction Orders or Decrees 

(1) In general 

(2) Suspension, modification, granting, or 

continuance of injunction by court 
pending appeal 

(3) Appeal from order enjoining arbitra¬ 

tion proceedings 

(1) In General 

(a) General rules 

(b) In Louisiana 

(a) General Rules 

Subject always to special statutory regulation, as a 
general rule orders granting or dissolving prohibitory in¬ 
junctions are not stayed by appeal, while the opposite is 
true if the injunction is mandatory. 

Quoted in: Ala.—Collier v. State, 3 So.2d 17, 20, 241 Ala. 
459. 

A writ of supersedeas cannot be used to perform 
the functions of an injunction. 36 - 50 

In some jurisdictions, under statute, taking an ap¬ 
peal and giving bond has the effect of staying or 
suspending the operation of a decree or order grant¬ 
ing or dissolving a preventive or prohibitory injunc¬ 
tion. 37 In most jurisdictions, however, the rule is 


ex rel. Kurth v. Grinde, 32 P.2d 15, 
96 Mont. 608. 

N.C.—Caldwell v. Wilson, 28 S.E. 554, 
121 N.C. 480, 61 Am.S.R. 672. 

N.D.—State ex rel. Sathre v. Roberts, 
269 N.W. 913, 67 N.D. 92, 108 A.L. 
R. 37. 

Tenn.—Corpus Juris Secundum quot¬ 
ed in McKee v. Board of Elections, 
116 S.W.2d 1033, 1038, 173 Tenn. 
276, rehearing denied 117 S.W.2d 
755, 173 Tenn. 276. 

3 C.J. p 1279 note 98—51 C.J. p 363 
note 56. 

Judgment of ouster held self-execut¬ 
ing- 

Wash.—State ex rel. Austin v. Supe¬ 
rior Court for Whatcom County, 
106 P.2d 1077, 6 Wash.2d 61. 

27. Del.—State ex rel. Jones v. 
Wise, 200 A. 418, 9 W.W.Harr. 409. 

N.D.—State ex rel. Sathre v. Roberts, 
269 N.W. 913, 67 N.D. 92, 108 A. 
L.R. 37. 

Tenn.—Corpus Juris Secundum quot¬ 
ed in McKee v. Board of Elections, 
116 S.W.2d 1033, 1038, 173 Tenn. 
276, rehearing denied 117 S.W.2d 
755, 173 Tenn. 276. 

Wash.—Fawcett v. Pierce County 
Super. Ct., 46 P. 389, 15 Wash. 342, 
55 Am.S.R. 894, distinguishing 
State v. Pierce County Super. Ct., 


42 P. 123, 12 Wash. 677, and State 
v. Sachs, 27 P. 1075, 3 Wash. 96. 

3 C.J. p 1279 note 99—51 C.J. p 363 
note 57. 

27.5 Wash.—State ex rel. Austin v. 
Superior Court for Whatcom Coun¬ 
ty, 106 P.2d 1077, 6 Wash.2d 61. 

27.10 Ky.—Baker v. Wilson, 221 S. 
W.2d 690, 310 Ky. 692. 

28. Ark.—Williams v. Buchanan, 
106 S.W. 202, 84 Ark. 404. 

Cal.—Day v. Gunning, 58 P. 172, 125 
C. 527. 

Conn.—Grelle v. Pinney, 26 A. 1106, 
62 Conn. 478. 

51 C.J. p 363 note 59. 

29. Ark.—Parish v. Nelson, 55 S.W. 
2d 922, 186 Ark. 786. 

Complaint dismissed in trial court 
Where trial court dismissed the 
complaint in intervention seeking a 
writ prohibiting county board of su¬ 
pervisors from canvassing election 
returns, on appeal from judgment of 
dismissal, appellate court could not 
grant writ of supersedeas. 

Cal.—Olsen v. Board of Sup'rs of 
San Luis Obispo County, 87 P.2d 
36, 30 C.A.2d 635. 

30. Okl.—Palmer v. Harris, 101 P. 
852, 23 Okl. 500, 138 Am.S.R, 822. 

3 C.J. p 1280 note 2. 
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31. Ga.—Walker v. Miuldox-Rucker 
Banking Co., 23 S.E. 897, 97 Ga. 
386. 

32 . La.—State v. Sommerville, 34 
So. 757, 110 La. 734. 

33. Mo.—State v. Klein, 39 S.W. 
272, 137 Mo. 673. 

34. S.C.—Little v, Sims, 115 S.E. 
630, 122 S.C. 382. 

3 C.J. p 1280 note 6. 

35. Mich.—Petrie v. Dirkerman, 56 
N.W. 1108, 98 Ml eh. 130. 

3 C.J. p 1280 note 7—53 C.J. p 812 
note 62. 

36. N.Y.—Green v. Winter, 1 Johns. 
Ch. 77. 

36.50 Cal.—Rose v. Mosmer, 63 P. 
1010, 131 C. C31—Dulin v. Pacific 
Wood & Coal Co., 33 l\ 123, 98 C. 
304. 

Solorza v. Park Water Co., 183 
P.2d 275, 80 C.A.2d 809. 

37. N.J.—Schreiber v. Drosnoss, 134 
A. 901, 100 N.J.IOq. 123. 

Tex.—Allen v. Gulf Oil Corp., Civ. 
App., 139 S.W.2d 207, error refused 
—May hew v. Power, CIv.App., 104 
S.W.2d 642—Ross v. State ex rel. 
Shook, Civ.App., 97 S.W.2d 605— 
Jackson v. The Prastorians, Civ. 
App., 83 S.W.2d 740—Garrett v. 
Stokes, Civ.App., 41 S.W.2d 694— 
Boydatun v. Fort Worth Independ¬ 
ent School DlsL, Civ.App., 33 S.W. 



4A C.J.S. 


APPEAL & ERROR § 632 


well settled that, in the absence of an order of the 
court, an appeal from such an order or decree does 
not disturb its operative force, even where the party 
complaining of the same has given a bond or under¬ 


taking and otherwise complied in all respects with 
the general requirements for a supersedeas or stay 
of proceedings. 38 A fortiori, the prosecution of an 
appeal cannot operate as an injunction where none 


2d 811—^E3tna Club v. Jackson, Civ. 
App. f 187 S.W. 971. 

3 C.J. p 1280 note 10. 

Exceptions to role 

(1) Although the rule of the text 
applies to final judgments in Texas, 
it does not apply to restraining or¬ 
ders, as distinguished from injunc¬ 
tions. 

Tex.—Beard v. Smith, Civ.App., 85 
S.W. 2d 843—Shelton v. City of 
Abilene. Civ.App., 75 S.W.2d 934 
—Rogers v. Ivy, Civ.App., 191 S. 
W. 728. 

(2) Nor does the rule apply to an 
appeal from an order denying or dis¬ 
solving a temporary injunction, un¬ 
less the court so orders. 

Tex.—Alpha Petroleum Co. v. Ter¬ 
rell, 59 S.W.2d 372, 122 Tex. 257, 
followed in Alpha Petroleum Co. v. 
Walker. 59 S.W.2d 373, 122 Tex. 246 
—Magnolia Petroleum Co. v. 
Blankenship, Civ.App., 70 S.W.2d 
258—Odem v. Cain, Civ.App., 218 
S.W. 1079, error dismissed. 

(3) Where an order granting a 
temporary injunction required affirm¬ 
ance, and the effect was not to pre¬ 
serve but destroy status quo, and 
the subject matter was enforcement 
of conservation laws, the court of 
civil appeals would suspend effect of 
the judgment until an opportunity 
was had to invoke the supreme 
court's jurisdiction. 

Tex.—Railroad Commission of Tex¬ 
as v. Phoenix Refining Co., Civ. 
App., 80 S.W. 2d 510—Railroad 
Commission of Texas v. Primrose 
Petroleum Co., Civ.App., 80 S.W. 
2d 509. 

(4) An appeal from a decree grant¬ 
ing a prohibitive perpetual injunc¬ 
tion and giving a supersedeas bond 
will not suspend the decree so as to 
permit the doing of acts enjoined 
pending appeal. 

Tex.—Diversion Lake Club v. Heath, 
Civ.App., 52 S.W.2d 380. 

(5) A general demurrer to a peti¬ 
tion for an injunction challenges its 
sufficiency to entitle plaintiff to re¬ 
lief, and, on being sustained, dis¬ 
solves a temporary writ as effectual¬ 
ly as if an order resulted from hear¬ 
ing on facts, so that the court may 
suspend an order of dissolution pend¬ 
ing appeal therefrom, whether mo¬ 
tion to dissolve was predicated on 
law or facts. 

Tex.—Dallas Land & Loan Co. v. 
Garrett, Civ.App., 276 S.W. 471. 

(6) In a proper case the trial court 
is justified in stating, in its order 
granting a temporary injunction, 
that an appeal from such order 


would not have the effect of suspend¬ 
ing or superseding the order during 
the time required for an appeal. 

Tex.—Beene v. Bryant, Civ.App., 201 
S.W.2d 268. 

(7) “A temporary injunction of 
identical nature and effect as the 
permanent injunction should be he'd 
not to so operate as in practical ef¬ 
fect to defeat the right of an appeal¬ 
ing party to supersede the judgment 
from which the appeal is prosecut¬ 
ed." 

Tex.—Kimbrough v. State, Civ.App., 
139 S.W.2d 165, 168. 

Rules applicable to civil cases 

Where the injunction proceeding is 
one expressly authorized and provid¬ 
ed for by statute, and no special pro¬ 
vision is made in the statute for ap¬ 
peal thereunder, and the action is a 
civil one, and appealable as such, su¬ 
persedeas will be governed by the 
same rules applicable to other civil 
cases. 

Tex.—State v. Watts, Civ.App., 197 
S.W.2d 197, error refused. 

38. U.S.—Pacific Telephone & Tele¬ 
graph Co. v. Cushman, C.C.A. 
Wash., 292 F. 930, petition dismiss¬ 
ed Cushman v. Pacific Telephone 
& Telegraph Co., 44 S.Ct. 181, 263 
U.S. 729, 68 L.Ed. 529. 

Ala.—Corpus Juris Secundum cited 
in Riley v. Wilkinson, 25 So.2d 384, 
389, 247 Ala. 579—Corpus Juris 
Secundum quoted in Collier v. 
State, 3 So.2d 17, 20, 241 Ala. 459. 
Ariz.—Rosenzweig v. Rodgers, 22 P. 
2d 407, 42 Ariz. 57. 

Ark.—Gallup v. St. Louis, I. M. & S. 
Ry. Co., 251 S.W. 30, 158 Ark. 624 
—Mewes v. Home Bank of De Witt, 
201 S.W. 1106, 133 Ark. 144. 

Cal.—Food and Grocery Bureau of 
Southern California v. Garfield, 
114 P.2d 579, 18 C.2d 174—Canavar- 
ro v. Theatre and Amusement Jan¬ 
itors Union Local No. 9, 101 P.2d 
1081, 15 C.2d 495—Byington v. Su¬ 
perior Court of Stanislaus County, 
92 P.2d 896, 14 C.2d 68—Dry Clean¬ 
ers & Dyers Institute of San Fran¬ 
cisco & Bay Counties v. Reiss, 54 
P.2d 470, 5 C.2d 306—Ohaver v. 
Fenech, 273 P. 555, 206 C. 118— 
Wollenshlager v. Riegel, 200 P. 
726, 186 C. 622—Napa Valley Elec¬ 
tric Co. v. Calistoga Electric Co., 

1 163 P. 497, 174 C. 411—United Rail- 

| roads of San Francisco v. Superior 
Court in and for City and County 
of San Francisco, 155 P. 463, 172 
C. 80—Southern Pac. Co. v. Smith, 
151 P. 426, 171 C. 8—Swift v. Shep¬ 
ard, 1 P. 493, 64 C. 423—Heinlen v. 
Cross, 63 C. 44. 
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Podesta v. Linden Irr. Dist., 281 
P.2d 905, 132 C.A.2d 250—Wilkman 
v. Banks, 261 P.2d 299, 120 C.A.2d 
521—Rubin v. American Sports¬ 
men Television Equity Soc., 227 P. 
2d 303, 102 C.A.2d 288—City of 
Pasadena v. City of Alhambra, 170 
P°d 499, 75 C.A.2d 91—People v. 
Stntz, 153 P.2d 182, 66 C.A.2d 791 
—Pomin v. Superior Court in and 
for El Dorado County, 112 P.2d 
17, 44 C.A.2d 206—Metropolitan 

Laundry Co, v. Greenfield, 61 P.2d 
495, 17 C.A.2d 174—Jaynes v. 

Weickman, 197 P. 672, 51 C.A. 696. 

Fla.—Martin County v. Hansen, 149 
So. 616, 111 Fla. 40—Priest v. Ho¬ 
gan, 96 So. 408, 85 Fla. 457. 

Ga.—Flanigan v. Hutchins, 146 S.E. 
500, 39 Ga.App. 220. 

Ind—Albert v. Milk Control Board, 
200 N.E. 688, 210 Ind. 283—Cad- 
well v. Teany, 157 N.E 51, 199 
Ind. 634, certiorari denied Cadwell 
v. Teaney. 48 S.Ct. 601, 277 U.S. 
605, 72 L.Ed. 1011. 

Iowa.—Cole v. Edwards, 73 N.W. 863, 
104 Iowa 373. 

Minn.—Meyers v. City of Minneapo¬ 
lis, 189 N.W. 709, 154 Minn. 238. 

Mo.—State ex rel. Sanitary Street 
Flushing Machine Co. v. Garesche, 
210 S.W. 900. 

Vaughn v. Mountain Grove 
Creamery, Ice & Electric Co., App., 
275 S.W. 592, judgment and opin¬ 
ion quashed in part State ex rel. 
Mountain Grove Creamery, Ice & 
Electric Co. v. Cox, 286 S.W. 368, 
315 Mo. 619—Willow Springs 
Creamery Co. v. Mountain Grove 
Creamery, Poultry & Produce Co., 
App., 197 S.W. 916. 

Mont.—Brackman v. Kruse, 217 P.2d 
203, 120 Mont. 349—Hames v. City 
of Poison, 215 P.2d 949, 123 Mont 
607. 

N.J.—In re Town of Montclair, 165 
A. 421, 112 N.J.Eq. 562—Helbig v. 
Phillips, 158 A. 441, 109 N.J.Eq. 
546. 

N.M.—Sena v. District Court of 
Fourth Judicial Dist, 240 P. 202, 
30 N.M. 505. 

Or.—Helms Groover & Dubber Co. v. 
Copenhagen, 177 P. 935, 93 Or. 410. 

Philippine.—Watson v. Enriquez, 1 
Philippine 480. 

S.C.—Jennings v. Jennings, 88 S.E. 
527, 104 S.C. 242, rehearing denied 
88 S.E. 740, 104 S.C. 242. 

Tenn.—State v. Anderson, 6 Tenn. 
Civ.App. 1. 

Wash.—State ex rel. Langlie v. 
Wright, 215 P.2d 407, 35 Wash.2d 
703. 
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has been granted, as in the case of an appeal from a 
decree dismissing a bill for an injunction where no 
injunction has been granted, or from an order deny¬ 
ing a preliminary injunction. 39 


4A C.J.S. 

However, a mandatory injunction is stayed and 
suspended in its effect by an appeal from the order 
granting it and compliance with the statute as to 
supersedeas or stay. 40 In this connection, the cri- 


Wis.—Corpus Juris Secundum cited 
in Carpenter Baking Co. v. Bakery 
Sales D. L. Union No. 344, 296 N. 
W. 118, 122, 237 Wis. 24. 

3 C.J. p 1280 note 11, P 1283 note 27 
[c], [g], [h]. 

At common law an appeal did not 
operate to supersede or stay a strict¬ 
ly prohibitory decree or order unless 
the trial court directed otherwise. 
Wis.—Carpenter Baking Co. v. Bak¬ 
ery Sales Drivers Local Union, No. 
344, 296 N.W. 118, 237 Wis. 24. 

Reason for rule 

An appeal can operate as a super¬ 
sedeas or stay only by arresting the 
enforcement by the court below of 
the judgment appealed from. 

Cal.-—Wolf v. Gall, 162 P. 116, 174 
C. 140. 

Effect of appeal 

An appeal from an order directing 
a temporary injunction removed that 
order to the appellate court, and pre¬ 
vented the chancery court from sub¬ 
sequently so dealing with it as to de¬ 
stroy or impair the subject of the 
appeal. 

N.J.—Roseberg v. American Hotel & 
Garden Co., 123 A. 717, 95 N.J.Eq. 
640. 

Statute held inapplicable to prohibi¬ 
tive orders 

Statute providing that service of 
notice of appeal by state or any state 
officer or state board, etc., shall stay 
execution of order appealed from 
was held inapplicable to merely pro¬ 
hibitive orders. 

Wis.—State ex rel. Department of 
Agriculture v. Marriott, 293 N.W. 
164, 235 Wis. 468—Halsey, Stuart 
& Co. v. Public Service Commis¬ 
sion, 248 N.W. 458, 212 Wis. 184. 

In Nebraska 

(1) Dissolution of a temporary 
restraining order cannot be supersed¬ 
ed. 

Neb.—State ex rel. Beck v. Associ¬ 
ates Discount Corp., 73 N.W.2d 673, 
161 Neb. 410—State v. Baker, 88 
N.W. 124, 62 Neb. 840. 

(2) In a case where a permanent 
injunction is denied, plaintiff is not 
entitled to a supersedeas as a mat¬ 
ter of right unless at the time of the 
trial a temporary injunction is in 
effect, and a temporary restraining 
order cannot be continued in effect 
by a supersedeas bond after denial 
of permanent injunction. 

Neb.—Harbin v. Love, 227 N.W. 145, 
119 Neb. 76. 

(3) Whether an order is a tempo¬ 
rary restraining order or a tempo¬ 
rary injunction is determinable from 


its form and substance in connection 
with the entire record. 

Neb.—Harbin v. Love, supra. 

3 C.J. p 1283 note 27 [f]. 

Injunctions held not superseded 

(1) Judgment, enjoining and pro¬ 
hibiting all acts under a city’s au¬ 
thority in a quo warranto proceeding 
on the ground that it was never law¬ 
fully incorporated, is not mandatory 
so as to authorize supersedeas pend¬ 
ing its appeal. 

Cal.—People ex rel. Boarts v. City of 
Westmoreland, 27 P.2d 394, 135 

C.A. 517. 

(2) An injunction restraining de¬ 
fendants from feeding garbage to 
hogs at a ranch is prohibitive and an 
operation not stayed by appeal. 

Cal.—Ohaver v. Fenech, 273 P. 555, 
206 C. 118. 

(3) Under Civ.Code § 3368, defining 
“preventative relief,” and Code Civ. 
Proc. § 525, defining an “injunction,” 
an injunction prohibiting excessive 
use of tracks of a street railroad by 
a municipal street railroad was es¬ 
sentially prohibitive, and its opera¬ 
tion not superseded by appeal. 

Cal.—United Railroads of San Fran¬ 
cisco v. Superior Court in and for 
City and County of San Francisco, 
155 P. 463, 172 C. 80. 

(4) Supersedeas will be denied on 
appeal from an order rescinding a 
temporary restraining order issued 
without notice or hearing contrary to 
statute. 

Fla.—Warren v. Tampa Mortg. In¬ 
vestors Co., 145 So. 838, 108 Fla- 
435. 

39. U.S.—Virginian Ry. Co. v. U. S., 
W.Va., 47 S.Ct. 222, 272 U.S. 658, 
71 L.Ed. 463. 

Ind.—Standard Mercantile Co. v. 

Strong, 191 N.E. 140, 207 Ind. 65. 

3 C.J. p 1281 note 12. 

Injunction In terms dissolved or 
expired by limitation cannot be re¬ 
vived pending appeal, except by exer¬ 
cise of power by the court having 
authority. 

U.S.—Virginian Ry. Co. v. U, S., W. 
Va., 47 S.Ct 222, 272 U.S. 658, 71 
L.Ed. 463. 

In Pennsylvania, by statute, an ap¬ 
peal from refusal of a preliminary 
injunction to restrain proceedings on 
writ of possession is not a superse¬ 
deas. 

Pa.—Commonwealth v. Gilliam, 98 
Pa,Super. 77. 

40. Cal. — Smith v. Smith, 116 P,2d 
3, 18 C.2d 462—Byington v. Supe¬ 
rior Court of Stanislaus County, 
92 P.2d 896, 14 C.2d 68—Joerger v. 
Mt. Shasta Power Corporation, 7 
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P.2d 706, 214 C. 630—Ohaver v. 
Fenech, 273 P. 555, 206 C. 118- 
Wolf v. Gall, 162 P. 115, 174 C. 140 
—United Railroads of San Fran¬ 
cisco v. Superior Court in and for 
City and County of San Francisco, 
155 P. 4G3, 172 C. 80—Stewart v. 
Superior Ct., 35 P. 156, 563, 100 C. 
543. 

Podesta v. Linden Irr. Dish, 281 
P.2d 905, 132 C.A.2d 250—Rubin v. 
American Sportsmen Television 
Equity Soc., 227 P.2d 303, 102 C.A. 
2d 288—City of Pasadena v. City of 
Alhambra, 170 P.2d 499, 75 C.A.2d 
91—People v. Stutz, 153 P.2d 182, 
66 C.A.2d 791. 

Mich.—Schwartz v. Driscoll, 186 N. 

W. 522, 217 Mich. 384. 

Nev.—Corpus Juris cited in. Dodge 
Bros. v. General Petrol cum Cor¬ 
poration of Nevada, 10 P.2d 341, 
342, 54 Nev. 245. 

N.J.—Helbig v. Phillips, 158 A. 441. 
109 N.J.Eq. 546. 

N.M.—State v. Holloman, 177 P. 741, 
25 N.M. 117. 

Or.—Helms Groover & Dubber Co. v. 

Copenhagen, 177 P. 935, 93 Or. 410. 
R.I.—Miller v. Tanenbaum, 194 A. 
600, 

Tex.—Antner v. State, Civ.App., 114 
S.W.2d C40. 

Wash.—State ex rel. Langlie v. 
Wright, 215 P.2d 407, 35 Wash.2d 
703—State ex rel. Meehan v. Su¬ 
perior Court for ICing County, 74 
P.2d 1012, 193 Wash. 249. 

3 C.J. p 1281 note 13, p 1283 note 27 

CH. 

“It is well settled, indeed conceded, 
that an appeal does not stay the op¬ 
eration of a preventive or prohibitory 
injunction, . . . Equally well set¬ 
tled is it that an appeal does stay 
the operation of a mandatory injunc¬ 
tion; i. e., one that compels affirma¬ 
tive action. . . . The reason for 
this distinction is found in the inher¬ 
ent nature of an order or decree 
which merely prohibits or restrains 
affirmative action. A stay of pro¬ 
ceedings from its nature operates 
only on orders and decrees command¬ 
ing some acts to be done; for the 
appeal operates only as a stay of any 
proceedings that may be had or tak¬ 
en upon the order or decree appeal¬ 
ed from—i. e.» proceedings to enforce 
the order or decree. A prohibitive 
injunction requires no execution for 
its enforcement. . . . The effect 
of a supersedeas is to restrain the re¬ 
spondent from taking affirmative ac¬ 
tion to enforce his decree; it does 
not authorize the appellant to do 
what the decree prohibits him from 
doing. The only effect of an appeal, 
when perfected is to stay execution 
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teria for determining whether an injunction is pro¬ 
hibitory or mandatory are set out in the note, 40 - 5 as 
are decisions dealing with injunctions held both 
mandatory and prohibitive. 40 - 10 A mandatory in¬ 


junction may be superseded as a matter of right; a 
prohibitory or preventive injunction may be super¬ 
seded in the exercise of the court’s judicial discre¬ 
tion, or in cases where special circumstances justify 


of, i. e. f ‘proceedings upon,’ the judg¬ 
ment; and if the judgment acts di¬ 
rectly upon the defendant without 
the necessity for any writ of execu¬ 
tion or other proceeding for its en¬ 
forcement, the appeal does not stay 
its operation." 

■Cal.—Jaynes v. Weickman, 197 P. 

672, 673, 51 C.A. 696. 

Injunction, mandatory in effect al¬ 
though prohibitive in form 

(1) An injunction restraining de¬ 
fendant from violating a contract, 
although prohibitive in form, is man¬ 
datory in effect, as regards the right 
to stay pending appeal. 

-Nev.—Dodge Bros. v. General Petro¬ 
leum Corporation of Nevada, 10 P. 
2d 341, 54 Nev. 245. 

(2) Although the form of an in¬ 
junction purports to be prohibitive, 
it will be treated as mandatory for 
purposes of appeal where it is in ef¬ 
fect mandatory. 

Cal.—Peinberg v. Doe, 92 P.2d 640, 
14 C.2d 24. 

Statute held to confer broad equita¬ 
ble powers 

Wis.—Carpenter Baking Co. v. Bak¬ 
ery Sales Drivers Local Union, No. 
344, 296 N.W. 118, 237 Wis. 24. 

Statute held applicable to mandatory 
orders 

Statute providing that service of 
notice of appeal by state or any state 
■officer or state board, etc., shall stay 
■execution of order appealed from 
held applicable to mandatory order. 
Wis.—State ex rel. Department of 
Agriculture v. Marriott, 293 N.W. 
154, 235 Wis. 468—Halsey, Stuart 
& Co. v. Public Service Commis¬ 
sion, 248 N.W. 458, 212 Wis. 184. 

Injunctions held mandatory 

(1) Injunction which compels a 
party to surrender a position which 
lie holds and which on the facts al¬ 
leged by him he is entitled to hold. 
Cal.—City of Pasadena v. City of Al¬ 
hambra, 170 P.2d 499, 75 C.A.2d 91 
—Ambrose v. Alioto, 145 P.2d 32, 
62 C.A.2d 680. 

(2) Order enjoining defendant 
from delivering fish to a packing 
company with which defendant »had 
a contract, or to anyone other than 
another company. 

Cal.—Ambrose v. Alioto, supra. 

(3) Other injunctions. 

Cal.—Podesta v. Linden Irr. Dist., 
281 P.2d 905, 13 2 C.A.2d 250—City 
of Pasadena v. City of Alhambra, 
170 P.2d 499, 75 C.A.2d 91—People 
v. Stutz, 153 P.2d 182, 66 C.A.2d 
791—Pomin v. Superior Court in 
and for HI Dorado County, 112 P. 
2d 17, 44 C.A.2d 2 j06. 


Injunctions held not mandatory 

(1) An order or decree restraining 
the further continuance of an exist¬ 
ing condition does not take on the 
character of a mandatory injunction 
stayed by an appeal merely because 
it enjoins defendants from continu¬ 
ing to do the forbidden acts, as an 
injunction that restrains the continu¬ 
ance of an act or series of acts may 
be just as much a protective or pro¬ 
hibitory injunction as one that re¬ 
strains the commission of an act. 
Cal.—Jaynes v. Weickman, 197 P. 

672, 51 C.A. 696. 

(2) An injunction inhibiting de¬ 
fendants from carrying on their 
business of truckmen under a pre¬ 
scribed trade-name, necessarily re¬ 
quiring that they remove the forbid¬ 
den trade name or names from their 
trucks, from the entrance to their 
place of business, etc., is not a man¬ 
datory injunction stayed by appeal, 
but a preventive or prohibitory in¬ 
junction not stayed; an injunction 
prohibiting the infringement of a 
right adjudged to belong to plaintiff 
not being mandatory merely because 
defendant may incidentally be com¬ 
peted to perform some act. 

Cal.—Jaynes v. Weickman, supra. 

(3) Other injunctions. 

Cal.—Board of Dental Examiners of 
California v. Jameson, 145 P.2d 
905, 23 C.2d 689—Canavarro v. 

Theatre and Amusement Janitors 
Union Local No. 9, 101 P.2d 1081, 
15 C.2d 495—Dry Cleaners & Dyers 
Institute of San Francisco & Bay 
Counties v. Reiss, 54 P.2d 470, 5 C. 
2d 306. 

Metropolitan Laundry Co. v. 
Greenfield, 61 P.2d 495, 17 C.A.2d 
174. 

40.5 Determination of character 

(1) “The question of whether a de¬ 
cree is of the one character or the 
other is sometimes a difficult one, as 
an order which is entirely negative 
or prohibitory in form may prove up¬ 
on analysis to be mandatory and af¬ 
firmative in essence and effect." 

Cal.—Food and Grocery Bureau of 
Southern California v. Garfield, 
114 P.2d 579, 580, 18 C.2d 174. 

Podesta v. Linden Irr. Dist., 281 
P.2d 905, 909, 132 C.A.2d 250. 

(2) Whether an injunction is pro¬ 
hibitive or mandatory is determined 
not so much by the particular des¬ 
ignation given to it by the court di¬ 
recting its issuance as by the nature 
of its terms and provisions, and ef¬ 
fect on parties against whom it is 
issued. 

Cal.—Ohaver v. Fenech, 273 P. 555, 
206 C. 118. 
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International Ass’n of Cleaning 
& Dye House Workers, Local No. 
36, v. Campbell, App., 183 P.2d 141. 

(3) A court will not be bound by 
the form of the order in determining 
whether it is prohibitory or manda¬ 
tory, but will look to its substance to 
determine its real nature. 

Cal.—Feinberg v. Doe, 92 P.2d 640, 
14 C.2d 24. 

(4) An injunction or decree is 
mandatory if it has the effect of 
compelling the performance of a sub¬ 
stantive act and necessarily contem¬ 
plates a change in the relative posi¬ 
tion or rights of the parties at the 
time the injunction is granted or the 
decree entered. 

Cal.—Ambrose v. Alioto, 145 P.2d 32, 
62 C.A.2d 680. 

(5) An injunction or decree is 
purely prohibitory which merely has 
the effect of preserving the subject 
of the litigation in status quo. 

Cal.—Ambrose v. Alioto, supra. 

40.10 Injunctions both mandatory 
and prohibitive 

(1) An appeal from an injunction 
granting prohibitive and mandatory 
relief is stayed as to mandatory pro¬ 
visions, but not as to a prohibitive 
provision. 

Cal.—Ohaver v. Fenech, 273 P. 555, 
206 C. 118. 

International Ass’n of Cleaning 
& Dye House Workers, Local No. 
36, v. Campbell, App., 183 P.2d 141. 
S.D.—State v. Carlson, 157 N.W. 657, 
37 S.D. 231. 

(2) The part of a judgment enjoin¬ 
ing use of premises for lewdness, 
which provides for removal of ten¬ 
ants and chattels and sale of chat¬ 
tels, is mandatory, and so stayed by 
appeal. 

Cal.—People v. Daine, 171 P. 941, 177 
C. 742. 

(3) An injunction decree may par¬ 
take of a dual nature, in which event 
an appeal will stay operation of the 
mandatory features but not of the 
prohibitory. 

Cal.—Food and Grocery Bureau of 
Southern California v. Garfield, 114 
P.2d 579, 18 C.2d 174. 

(4) So much of judgment as con¬ 
stitutes prohibitory or preventive in¬ 
junction cannot be stayed, and so 
much thereof as constitutes a man¬ 
datory injunction was already stay¬ 
ed by appeal supported by bond filed 
in lower court. 

Ind.—Anderson Lumber & Supply Co. 
v. Fletcher, 84 N.E.2d 727, trans¬ 
ferred, see 89 N.EL2d 449, 228 Ind. 
283. 
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a supersedeas for the purpose of preventing injustice 
or irreparable harm. 40 - 15 

A supersedeas cannot be granted if the order is 
not appealable, 41 or if it is self-executing. 42 While, 
in some jurisdictions temporary injunctions remain 
in effect pending an appeal from the final judg¬ 
ment, 43 a restraining order does not stay in force 
during the pendency of an appeal, 43 - 5 and permitting 
a restraining order to remain in force until the entry 
of a judgment on the merits does not make such 
order a temporary injunction. 43 - 10 

Where an order denying a temporary injunction 
makes no provision suspending its effect pending an 
appeal, the order becomes operative at once after its 
entry. 43 - 15 Where injunctive relief is denied, plain¬ 
tiff cannot create an injunction by merely giving no¬ 
tice of appeal from the order denying the injunction, 
or by merely filing a cost bond. 43 - 20 An appeal from 
an order granting or refusing an injunction, where 
no statutory provision is made for the supersedeas 
of the order of the judge pending the appeal, super¬ 


sedes the order appealed from and maintains the 
status quo where that status is a condition of rest, 
and not action. 43 - 25 

(b) In Louisiana 

In Louisiana, a suspensive appeal Is a matter of right 
if the judgment in an injunction suit is final, but not on 
appeal from an order granting or refusing a preliminary 
injunction, although a court may allow a suspensive ap¬ 
peal from an order granting such injunction. 

In Louisiana, with respect to injunction, a final 
judgment on the merits is the basis for the right 
of prosecution of a suspensive appeal. 43 - 50 A sus¬ 
pensive appeal is a matter of right if the judgment 
in the injunction suit is final, 43 - 52 and a suspensive 
appeal lies from a definitive judgment. 43 - 54 On the 
other hand, a suspensive appeal cannot be applied 
for as a matter of right from an order granting or 
refusing a preliminary injunction. 43 - 56 

No appeal, whether devolutive or suspensive, lies 
from an order granting, continuing, refusing, or 
dissolving a restraining order; 43 - 68 if, however, the 


40.15 Wash.—State ex rel. Langlie 
v. Wright, 215 P.2d 407, 35 Wash. 
2d 703. 

Mistaken attempt to enforce injunc¬ 
tion 

On a mistaken attempt of the trial 
court to enforce an injunction man¬ 
datory in character, such injunction 
being automatically stayed by an 
appeal, the appellant is entitled as a 
matter of right to the issuance of a 
writ of supersedeas. 

Cal.—Food and Grocery Bureau of 
Southern California v. Garfield, 114 
P.2d 579, 18 C.2d 174. 

Podesta v. Linden Irr. Dist., 281 
P.2d 905, 132 C.A.2d 250. 

41- Miss.—Alexander v. Johnson, 
138 So. 329, 165 Miss. 721. 

42. Cal.—Food and Grocery Bureau 
of Southern California v. Garfield, 
114 P.2d 579, 18 C.2d 174—Atwood 
v. Hammond, 48 P.2d 20, 4 C.2d 31. 

Podesta v. Linden Irr. Dist,, 281 
P.2d 905, 132 C.A.2d 250—Wilkman 
v. Banks, 261 P.2d 299, 120 C.A.2d 
521. 

Iowa.—Hewitt v. Hawkeye Casualty 
Co. of Des Moines, 232 N.W. 835, 
212 Iowa 316. 

Order held not self-executing 
Cal.—Feinberg v. Doe, 92 P.2d 640, 
14 C.2d 24. 

43. Tex.—Ward County Water Im¬ 
provement Dist. No. 3 v. Ward 
County Irr. Dist. No. 1, Civ.App., 
237 S.W. 584, modified on other 
grounds 295 S.W. 917, 117 Tex. 10 
—Ford v. State, Civ.App., 209 S.W. 
490. 

Wash.—Davis v. Gibbs, 234 P.2d 1071, 
39 Wash. 2d 180—Rogers v. Ken¬ 
dall, 23 P.2d 862, 173 Wash. 390. 


43.5 Wash.—Davis v. Gibbs, 234 P. 
2d 1071, 39 Wash.2d 180. 

“Despite the oft-repeated and clear 
distinction between a restraining or¬ 
der and a temporary injunction, the 
terms have been used as substantial¬ 
ly synonymous throughout the life¬ 
time of the present members of the 
bench and bar.” 

Wash.—Davis v. Gibbs, supra. 
Different effect of temporary injunc¬ 
tion and restraining order 
Where appeal is taken from judg¬ 
ment rendered in a cause in which an 
order has been entered which both 
restrains and enjoins, whether such 
order may be kept in effect during 
pendency of appeal depends on 
whether it is in fact a temporary in¬ 
junction or a restraining order. 
Wash.—Davis v. Gibbs, supra. 

Held restraining order 
Wash.—Davis v. Gibbs, supra. 

43.10 Wash.—Davis v. Gibbs, supra 
—State v. Grady, 127 P. 305, 71 
Wash. 1. 

43.15 Tex.—Joseph Finger, Inc. v. 
Washington County, Civ.App., 131 
S.W.2d 323. 

43£0 Tex.—Landrum v. Centennial 
Rural High School Dist., Civ.App., 
146 S.W.2d 799, error dismissed, 
judgment correct. 

43.25 Ala.—Walls v. City of Gunt- 
ersville, 45 So.2d 468, 253 Ala. 480 
—City of Decatur v. Meadors, 180 
So. 550, 235 Ala. 544. 

43.50 La.—Tuggle v. Bolin, App., 65 
So.2d 811. 

43.52 La.—Everett v. Hue & Aarnes, 
137 So. 201, 173 La. 420. 

City of New Orleans v. Canal 
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Bakery & Delicatessen, 3 La.App. 
789. 

Judgments held final 
La.—Louisiana State Bd. of Medical 
Examiners v. Tackett, App., 70 
So.2d 207—Baton Rougo Produc¬ 
tion Credit Ass'n v. Newsom, App., 
191 So. 154. 

43.54 La.—Tuggle v. Bolin, App., 65 
So.2d 811—Starnes v. Hawthorn, 
App., 24 So. 2d 680—Harmon v. 
Moore, App., 169 So. 174, reheard 
172 So. 175. 

Granting permanent injunction 
Appeal from definitive judgment 
granting permanent injunction is 
governed by the law relating to ap¬ 
peals generally from definitive judg¬ 
ments and not by provisions allow¬ 
ing suspensive appeal from order 
granting preliminary injunction. 

La.—Borgnemouth Realty Co. v. Gulf 
Soap Corp., 29 So.2d 841, 211 La. 
255. 

43.56 La.—Bujol v. Missouri Paa 
R. Co., 20 So.2d 608, 207 La. 123— 
Rowley v. Bird Island Trapping 
Co., 8 So.2d 288, 200 La. 442, 5 L.L. 
R, 278—Agricultural Supply Co. v. 
Livigne, 147 So. 365, 177 La. 15. 
.Louisiana State Bd. of Medical 
Examiners v. Tackett, App., 70 So. 
2d 207—Tuggle v. Bolin, App,, 65 
So.2d 811—State ex rel. Roane v. 
Himol, App., 176 So. 413—Guidry 
v. Board of Com'rs, Lafourche Ba¬ 
sin Levee Dist., 129 So. 688, 19 La. 
App. 696. 

43.58 La.—Ducros v. St. Bernard 
Parish Polico Jury, 8 So.2d 694, 
200 La. 766—Brock v. Police Jury 
of Rapides Parish, 4 So.2d 829, 198 
La. 787—Snowden v* Red River 
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order not only grants or refuses a preliminary re¬ 
straining order, but also is a final judgment, a 
suspensive appeal may be had. 43 - 60 In such cases 
the statute applying to appeals from interloctuory 
decrees dissolving preliminary writs is inapplica¬ 
ble, 43 - 62 and thus a suspensive appeal lies from a 
judgment dissolving a restraining order refusing to 
issue an injunction and dismissing the suit, which 
includes not only a demand for an injunction, but 
also a demand to declare taxes void. 43 - 64 

In a proper case the court granting a preliminary 
injunction may allow a suspensive appeal from such 
order. 43 - 66 The appellate court will not grant such 
an appeal except in an extreme emergency and 
where there has been a manifest abuse of discre¬ 
tion; 43 - 68 and a suspensive appeal from an order 
granting a preliminary injunction should be allowed 
where the failure to allow such an appeal would 
result in irreparable injury. 43 - 70 A suspensive ap¬ 
peal cannot be allowed where the preliminary injunc¬ 
tion was refused. 43 - 72 

The court can grant a suspensive appeal from a 
decree dissolving a preliminary injunction only after 
a hearing. 43 - 74 Where no suspensive appeal can be 
had, it is improper for the court to make any order 
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which indirectly effects a suspensive appeal. 43 - 76 A 
suspensive appeal cannot continue a restraining or¬ 
der in effect, and cannot create an injunction where 
none had been issued. 43 - 78 Any claim to a right 
of a suspensive appeal is abandoned by the failure 
to invoke the supervisory jurisdiction of the supreme 
court. 43 - 80 

An appeal from a judgment merely rejecting plain¬ 
tiffs’ demand for an injunction and dismissing their 
suit at the outset is essentially only a devolutive ap¬ 
peal, even though the trial judge and the appellants 
call it a suspensive appeal. 43 - 82 A devolutive, but 
not a suspensive, appeal lies from an interlocutory 
order refusing to grant a preliminary writ of in¬ 
junction and dismissing a rule nisi. 43 - 84 Where the 
judgment is a final one, a devolutive appeal lies 
from an order dismissing a suit for an injunc¬ 
tion. 43 - 86 A devolutive appeal from an order grant¬ 
ing a preliminary injunction does not afford ap¬ 
propriate relief and it is not a proper substitute for 
a motion to dissolve the writ. 43 - 88 

Other decisions with respect to the practice in 
Louisiana are discussed or referred to in the 
notes. 43 - 90 


and Bayou des Glaises Levee and 
Drainage Dist., 134 So. 389, 172 
La. 447. 

Max Barnett Furniture Co. v. 
Bommarito, 126 So. 254, 13 La. 
App. 73. 

43.60 La.—American Bakeries Co. 
v. Louisiana State Board of 
Health, 171 So. 90, 185 La. 959— 
Agricultural Supply Co. v. Livigne. 
147 So. 365, 177 La. 15—Washing¬ 
ton v. W. W. Page & Son, 116 So. 
486, 165 La. 1000. 

Louisiana State Bd. of Medical 
Examiners v. Tackett, App., 70 So. 
2d 207—Succession of Bongiovan- 
ni, App., 183 So. 570—State ex rel. 
Roane v. Himel, App., 176 So. 413 
—State ex rel. Lindsay v. Hemen- 
way Furniture Co., App., 159 So. 
183. 

43.62 La.—Everett v. Hue & Aarnes, 
137 So. 201, 173 La. 420. 

Paul v. Tabony, 1 La.App. 542. 

43.64 La.—Snowden v. Red River 
and Bayou des Glaises Levee and 
Drainage Dist., 134 So. 389, 172 
La. 447, certiorari dismissed Snow¬ 
den v. Red River & Bayou Des 
Glaises Levee & Drainage Dist. of 
Louisiana, 52 S.Ct. 198, 284 U.S. 
592, 76 L.Ed. 510, followed in 

Snowden v. Red River and Bayou 
des Glaises Levee and Drainage 
Dist., 134 So. 394, 172 La. 463. 

43.66 La.—Town of Leesville v. Ka- 
potsky, 122 So. 59, 168 La. 342— 
Blanchard v. Haber, 112 So. 509, 


163 La. 627—Hayne v. Edenborn, 
68 So. 737, 137 La. 393. 

Louisiana State Bd. of Medical 
Examiners v. Tackett, App., 70 So. 
2d 207—City of New Orleans v. 
Canal Bakery & Delicatessen, 3 
La.App. 18—Luke v. Police Jury of 
Jefferson Parish, 3 La.App. 18. 

43.68 La.—Saint v. Allen, 125 So. 72, 
169 La. 265. 

43.70 La.—Louisiana State Bd. of 
Medical Examiners v. Tackett, 
App., 70 So.2d 207. 

3 C.J. p 1283 note 27 [d] (1). 

Irreparable injury not shown 

La.—Albrecht v. Del Bondio, 177 So. 
587, 188 La. 502. 

43.72 La.—Waggoner v. Grant Par¬ 
ish Police Jury, 4 So.2d 833, 198 
La. 798—Brock v. Police Jury of 
Rapides Parish, 4 So.2d 829, 198 La 
787—Snowden v. Red River and 
Bayou des Glaises Levee and 
Drainage Dist., 134 So. 389, 172 
La. 447, certiorari dismissed Snow¬ 
den v. Red River & Bayou Des 
Glaises Levee & Drainage Dist. of 
Louisiana, 52 S.Ct. 198, 284 U.S. 
592, 76 L.Ed. 510, followed in 

Snowden v. Red River and Bayou 
des Glaises Levee and Drainage 
Dist., 134 So. 394, 172 La. 463- 
Barrow v. Caffery, 109 So. 488, 161 
La. 778. 

State ex rel. Roane v. Himel, 
App., 176 So. 413. 

43.74 La.—State ex rel. Johnson v. 
Roberts, 7 La.App. 124. 
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43.76 La.—Barrow v. Caffery, 109 
So. 488, 161 La. 778—Vicksburg, S. 
& P. Ry. Co. v. Bradley, 96 So. 20, 
153 La. 427. 

Right withheld by law 

District judge cannot confer on 
a litigant a right which the law spe¬ 
cifically withholds, and no suspen¬ 
sive appeal from the order refusing 
the preliminary writ of injunction 
and dismissing rule nisi could be 
taken, even if parties intended to 
take and judge intended to grant 
suspensive appeal. 

La.—Waggoner v. Grant Parish Po¬ 
lice Jury, 4 So.2d 833, 198 La. 798. 

43.78 La.—Max Barnett Furniture 
Co. v. Bommarito, 126 So. 254, 13 
La.App. 73. 

43.80 La.—Bujol v. Missouri Pac. R. 
Co., 20 So.2d 608, 207 La. 123. 

43.82 La.—Brock v. Police Jury of 
Rapides Parish, 4 So.2d 829, 198 
La. 787. 

43.84 La.—Waggoner v. Grant Par¬ 
ish Police Jury, 4 So.2d 833, 198 
La. 798. 

43.86 La.—Succession of Bongio- 
vanni, App., 183 So. 570. 

43.88 La.—Vicksburg, S. & P. Ry. 
Co. v. Bradley, 96 So. 20, 153 La. 
427. 

43.90 La.—Le Blanc v. Michel, 47 
So. 632, 122 La. 339. 

3 C.J. p 1283 note 27 [d]. 
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Restraint of officers from executing laws . Under 
statutory provisions, all officers who have been re¬ 
strained by any district court from executing or en¬ 
forcing any provision of the constitution or laws of 
Louisiana may suspensively appeal the order or 
judgment to a court of competent appellate jurisdic¬ 
tion. 43 ' 92 A suspensive appeal under such statutory 
provision will be granted where the case is one of 
public importance, 43 - 94 but not where the inter¬ 
ference does not affect the performance of the duties 
of the officer. 43 - 96 

(2) Suspension, Modification, Granting, or 
Continuance of Injunction by Court 
Pending Appeal 

In a proper case, as to avoid irreparable injury or mis¬ 
carriage of Justice, a stay may generally be allowed pend- 
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ing an appeal from an order or decree as to a prohibitory 
injunction. 

Even in the case of appeals from orders or decrees 
granting, refusing, dissolving, or refusing to dis¬ 
solve, prohibitory injunctions, the lower or the ap¬ 
pellate court may have the power, in order to pre¬ 
serve the status quo pending the appeal, or to prevent 
irreparable injury or multiplicity of suits, to issue 
a supersedeas or stay, or to suspend, modify, grant, 
or continue an injunction; thus, the appellate court 
or a justice thereof usually has the power on such 
appeals, either inherent or conferred by constitution 
or statute, to issue such supersedeas or restraining 
orders as may be necessary to prevent enforce¬ 
ment of the judgment, to protect or enforce its 
jurisdiction, or to preserve the status quo pending 
the appeal. 44 However, the appellate court will 


Abuse of discretion not correctable 
by suspensive appeal 
An abuse of discretion in dissolv¬ 
ing a preliminary injunction on the 
face of the papers without bond was 
not correctable by a suspensive ap¬ 
peal from an order dissolving the in¬ 
junction, such appeal not being al¬ 
lowable unless the order would cause 
irreparable injury, and to allow the 
appeal would prejudge the only ques¬ 
tion thereby presented. 

La.—Alexandria Steam Laundry v. 

Fitzumn, 101 So. 797, 157 La. 23. 
Appeal from rescission of restrain¬ 
ing order 

A judge issuing a restraining order 
has power to rescind it, and, if con¬ 
sistent, he would not have granted a 
suspensive appeal from an order re¬ 
scinding it so as to keep the original 
order in force or effect. 

La.—State v. City of New Orleans, 
90 So. 196, 149 La. 788. 

Absence of steps to stay or restrain 
injunction 

Where defendant takes no steps to 
stay or suspend it, plaintiff, having 
received an injunction 'in the trial 
court restraining interference with 
reconstruction of property, rightful¬ 
ly continued reconstruction pending 
appeal. 

La.—Hourgette v. City of Gretna, 137 
So. 344, 18 La.App. 336. 

43.92 La.—Hirt v. City of New Or¬ 
leans, 74 So.2d 380, 225 La. 1077 
—Guillot v. Nunez, 74 So.2d 205, 
225 La. 1035—'Wall v. Close, 10 So. 
2d 779, 201 La. 986. 

Purpose of act 

(1) “The purpose of Act 15 of the 
2nd E. S. of 1934 is to prevent the 
district courts from restraining the 
execution or enforcement of any pro¬ 
vision of the Constitution or any 
act, law or resolution of the Legis¬ 
lature until it is declared invalid or 
unconstitutional by final decisions of 
the courts.” 


La.—Hirt v. City of New Orleans, 74 
So.2d 380, 382, 225 La. 1077—Wall 
v. Close, 10 So.2d 779, 783, 201 La. 
986. 

(2) "The purpose of Act 132 of 
1942 is to prevent the restraining of 
the expenditure of public funds un¬ 
der a statute, attacked as unconsti¬ 
tutional, authorizing the expenditure 
of such funds, until the act is de¬ 
clared unconstitutional by the final 
decision of the courts.” 

La.—Wall v. Close, supra. 

43.94 La.—Hirt v. City of New Or¬ 
leans, 74 So.2d 380, 225 La. 1077. 

43.96 La.—Guillot v. Nunez, 74 So. 
2d 205, 225 La. 1035. 

Refusal of relief predicated on as¬ 
surance 

Appellate court’s refusal of relief 
to relator was predicated on assur¬ 
ance by trial judge that he had or¬ 
dered the clerk of court to retain 
property in his possession until is¬ 
sue was finally decided on appeal. 
La.—Guillot v. Nunez, supra. 

44. U.S.—Masses Pub. Co. v. Patten, 
N.Y., 245 F. 102, 157 C.C.A. 308. 
Ala.—Corpus Juris Secundum cited 
in Alabama Power Co. v. City of 
Scottsboro, 190 So. 412, 419, 238 
Ala. 230. 

Cal.—City of San Diego v. Southern 
Cal. Tel. Corp., 266 P.2d 14, 42 C.2d 
110—Food and Grocery Bureau of 
Southern California v. Garfield, 114 
P.2d 579, 18 C.2d 174—Clayton v. 
Schultz, 87 P.2d 355, 12 C.2d 703. 

John Paul Lumber Co. v. Agnew, 
254 P.2d 131, 116 C.A.2d 638—Ru¬ 
bin v. American Sportsmen Televi¬ 
sion Equity Soc., 227 P.2d 303, 102 
C.A.2d 288—French Art Cleaners 
v. State Bd. of Dry Cleaners, 198 
P.2d 91, 88 C.A.2d 45—Internation¬ 
al Ass’n of Cleaning Sc Dye House 
Workers, Local No. 36, v. Campbell, 
183 F.2d 141—Scott v. Larson, 255 
P. 248, 82 C.A. 46, 
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Idaho.—Corpus Juris cited In McHan 
v. McHan, 80 P.2d 29, 31, 59 Idaho 
41. 

Iowa.—Chicago, R. I. & P. Ry. Co. v. 
Woods, 195 N.W. 957, 196 Iowa 
1063. 

Mass.—Lowell Bar Ass’n v. Loeb, 52 
N.E.2d 27, 315 Mass. 176. 

Miss.—Yazoo & M. V. R. Co. v. James, 
67 So. 152, 108 Miss. 656. 

Nev.—Corpus Juris Secundum cited 
in Hough v. Roberts Min. & Mill. 
Co., 78 P.2d 102, 104, 58 Nev. 317. 
N.J.—Christiansen v. Local 680 of 
Milk Drivers and Dairy Employees 
of New Jersey, 12 A.2d 170, 127 N. 
J.Eq. 215—Doughty v. Somerville 
Sc Easton R. R. Co., 7 N.J.Eq. 629, 
51 Am.D. 267. 

N.Y.—People v. Teusoher, 223 N.Y.S. 
650, 130 Misc. 177, affirmed 226 N.Y. 
S. 881, 222 App.Div, 791, affirmed 
162 N.E. 484, 248 N.Y. 454—Rubel 
Bros. v. Dumont Coal & Ice Co., 
180 N.Y.S. 662, 110 Mise. 32, 

N.C.—Citizens’ Co. v. Asheville Typo¬ 
graphical Union, No. 263, 121 S.E. 
31, 187 N.C. 42. 

Or.—Lais v. City of Silverton, 147 P. 
398, 77 Or. 434. 

Tex.—City of Lubbock v. Stubbs, Civ. 
App., 278 S.W.2d 616, error refused 
no reversible error—Whaley Farm 
Corporation v. Bieloh, Oiv.App., 9 
S.W.2d 273—Ellis v. Lamb-McAsh- 
an Co. f Civ.App., 278 S.W. 838— 
Genitempo v. Anderson, Civ.App., 
245 S.W. 270. 

Wash.—State ex rel. Langlie v. 
Wright, 215 F.2d 407, 85 Wash.2d 
703. 

3 C.J. p 1281 note 14, p 1283 note 27 
Cj]—32 C.J. p 289 notes 21-23, p 
431 notes 34, 35. 

“If the petitioner possessed the 
right to appeal from the order grant¬ 
ing this preliminary injunction, ex¬ 
ceedingly broad in its terms, then ob¬ 
viously there must be a correspond¬ 
ing right to have the matter remain 
without further complications until 
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exercise such power only in rare circumstances, 44 - 5 
and it will not exercise such power if adequate relief 
can be had by application or otherwise in the lower 
court; 45 nor will a stay of an injunction pending 
appeal be granted at the risk of destroying rights 
belonging to complainants if the judgment should 
be sustained, 46 or where such action does not ap¬ 
pear to be necessary to prevent irreparable injury 
or a miscarriage of justice. 47 

It is also held that where no injunction has been 
granted by the lower court, the appellate court can¬ 
not grant one pending the appeal, unless it is neces¬ 
sary to a due and effective exercise of its jurisdic¬ 
tion, or the necessities of justice require its inter- 
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ference; 48 and on appeal from an interlocutory 
order denying an injunction and discharging a re¬ 
straining order previously granted, the appellate 
court cannot restore such restraining order or grant 
a new one to take its place, as the function of the 
temporary restraining order ceases when the prayer 
for injunction is refused. 49 

On the other hand, the lower court, to avoid ir¬ 
reparable injury or a multiplicity of suits, or to pre¬ 
serve the status quo pending the appeal, may and 
should, if the purposes of justice require it, suspend, 
modify, grant, or continue an injunction until deter¬ 
mination of the appeal, 50 unless exclusive jurisdic- 


the appellate court had passed upon 
the question." 

Cal.—International Ass’n of Clean¬ 
ing & Dye House Workers, Local 
No. 36, v. Campbell, App., 183 P.2d 
141, 146. 

Judgment properly suspended 

(1) A judgment restraining remov¬ 
al of products of untested bovine 
herd from quarantined premises may 
be suspended pending appeal on con¬ 
stitutional grounds. 

N.T.—People v. Teuscher, 223 N.Y.S. 
650, 130 Misc. 177, affirmed 226 N. 
Y.S. 881, 222 App.Div. 791, affirm¬ 
ed 162 N.E. 484, 248 N.Y. 454. 

(2) On a taxpayer’s appeal from a 
judgment on demurrer dissolving a 
restraining order and dismissing an 
action to enjoin the board of county 
commissioners, county treasurer, and 
geologist from executing a contract 
whereby the geologist agreed to make 
a geological examination of coal 
lands of the county, a supersedeas 
will be granted. 

Wash.—Northwestern Improvement 
Co. v. McNeil, 167 P. 115, 98 Wash. 
1 . 

(3) After appeal had been perfect¬ 
ed from a superior court judgment 
affirming the judgment of a munici¬ 
pal court, a stay bond being given, 
the district court of appeal could re¬ 
strain issuance of execution from the 
municipal court. 

Cal.—Scott v. Larson, 255 P. 248, 82 
C.A. 46. 

Stay of contempt order pending ap¬ 
peal 

(1) Where defendant appealed from 
an order granting an injunction, and 
pending his appeal another judge 
found him guilty of contempt for 
violating the original order, and de¬ 
creed punishment, the appellate court 
will on execution of bond suspend 
the operation of the second order un¬ 
til the appeal from the first was de¬ 
termined. 

S.C.—State v. Highsmith, 87 S.E. 482, 
103 S.C. 168. 


(2) A county and members of its 
board of supervisors are entitled to a 
writ of supersedeas, staying proceed¬ 
ings for contempt in violating an in¬ 
junction against admitting into the 
county hospital patients able to pay 
for hospital care elsewhere pending 
decision on appeal from a decree 
granting the injunction. 

Cal.—Goodall v. Brite, 36 P.2d 190, 

1 C.2d 583. 

44.5 Cal.—Canavarro v. Theatre and 
Amusement Janitors Union Local 
No. 9, 101 P.2d 1081, 15 C.2d 495. 

45. Colo.—Ajax Gold Min. Co. v. 
Hilkey, 69 P. 523, 30 Colo. 115. 

3 C.J. p 1282 note 15, p 1283 note 27 
[a]. 

46. Cal.—Hulbert v. California Port¬ 
land Cement Co., 118 P. 928, 161 C. 
239, 38 L.R.A..N.S., 436. 

47. Fla.—Ryan v. Swanson, 159 So. 
665, 118 Fla. 495. 

La.—Albrecht v. Del Bondio, 177 So. 
587, 188 La. 502. 

Nev.—Lovelock Mercantile Co. v. 
Lovelock Irr. Dist., 272 P. 1, 51 
Nev. 179. 

3 C.J. p 1282 note 17—32 C.J. p 289 
note 24. 

Injunction not granted 

(1) The supreme court may deter¬ 
mine the merits of appeal from an or¬ 
der denying an injunction, without 
passing on application for a prelim¬ 
inary injunction in aid of its appel¬ 
late jurisdiction, where only law 
questions are presented and the cause 
has been fully argued on the merits 
by consent. 

Fla.—Paramount Enterprises v. 
Mitchell, 140 So. 328, 104 Fla. 407. 

(2) An appeal from a decree deny¬ 
ing a temporary restraining order 
against picketing complainant’s thea¬ 
ters will be disposed of on the mer¬ 
its, without reference to application 
in the supreme court for such order. 
Fla.—Paramount Enterprises v. 

Mitchell, supra. 

48. Ark.—Nashville Lumber Co. v. 
Corbell, 106 S.W. 677, 84 Ark. 596, 
597. 


Ohio.—City of Columbus v. Columbus 
Metropolitan H. A., App., 38 N.E.2d 
444. 

3 C.J. p 1282 note 18. 

49. U.S.—Cumberland Telephone & 
Telegraph Co. v. Louisiana Public 
Service Commission, La., 43 S.Ct. 
75, 260 U.S. 212, 67 L.Ed. 217. 

La.—Snowden v. Red River and Ba¬ 
you des Glaises Levee and Drain¬ 
age Dist., 134 So. 389, 172 La. 447, 
certiorari dismissed Snowden v. 
Red River & Bayou Des Glaises 
Levee & Drainage Dist. of Louisi¬ 
ana, 52 S.Ct. 198, 284 U.S. 592, 76 
L.Ed. 510, followed in Snowden v. 
Red River and Bayou des Glaises 
Levee and Drainage Dist., 134 So. 
394, 172 La. 463. 

3 C.J. p 1282 note 19. 

50. U.S.—U. S. v. Butler Hotel Co., 
D.C.Wash., 32 F.2d 324, affirmed, C. 
C.A., Butler Hotel Co. v. U. S., 35 
F.2d 76, certiorari denied 50 S.Ct. 
248, 281 U.S. 733, 74 L.Ed. 1149. 

Cal.—Tulare Irr. Dist. v. Superior 
Court of California m and for Tu¬ 
lare County, 242 P. 725, 197 C. 649. 

Conn.—PI. O. Canfield Co. v. United 
Const. Workers, 60 A.2d 176, 134 
Conn. 623. 

Ga.—J. C. Lewis Motor Co. v. Mayor, 
etc, of City of Savannah, 82 S.E.2d 
132, 210 Ga. 591—Peebles v. Per¬ 
kins, 140 S.E. 360, 165 Ga. 159- 
Prater v. Barge, 78 S.E. 119, 139 Ga. 
801. 

Idaho.—Corpus Juris cited in McHan 
v. McHan, 80 P.2d 29, 31, 59 Idaho 
41. 

Ky.—Wood v. Williams, 178 S.W.2d 
20, 296 Ky. 594. 

Nev.—Corpus Juris Secundum cited 
in Hough v. Roberts Min. & Mill. 
Co., 78 P.2d 102, 104, 58 Nev. 317. 

Tenn.—Crum v. Fillers, 6 Tenn.App. 
547. 

Tex.—Smith v. Sutton, Com.App., 16 
S.W.2d 535. 

3 C.J. p 1282 note 20. 

In Kansas the trial court setting 

aside a temporary injunction may 

allow ten days for appeal and stay 

order setting aside the temporary in- 
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tion has been transferred to the appellate court. 51 parties pending the appeal from the final judg- 

Unless a statute makes a supersedeas or stay a mat- ment, 55 * 5 and it may be the only relief afforded in 

ter of right an application therefor is addressed to injunction cases. 55 * 10 Such a statute does not re- 

the discretion of the court, 52 and it should not be quire that the order with respect to the temporary 

granted unless a proper case therefor is made out, injunction be made contemporaneously with, and as 

and it appears to be reasonably necessary to protect a part of, the judgment granting the appeal. 55 * 15 

appellant and to prevent a miscarriage of justice,53 An appeal from a decree> or thc informal equiva- 
or except under such conditions as will fairly pro- lent of a decree) dissolving a preliminary injunction 

tect appellee. 54 It has been held that, after an in- does not suspend t h e dissolution, 1 55-20 or con- 

junction has been denied on final hearing and the tinuc 55.25 reinstate, 55 * 20 or restore, 55 * 25 the injunc- 

bill or complaint dismissed, the court has no power tion> ’ in the absen ce of a special order to that ef- 

to grant an injunction pending an appeal or to re- fect 55.40 Where an injunction has been dissolved 

vive or continue a temporary injunction. 55 by a final j udgment , a n appeal from such dissolu- 

The purpose of a statute authorizing the trial tion does not affect the injunction until reversal, 55 * 45 


court to perpetuate a temporary 
provide a procedure for preserving 

junction during that time and pend¬ 
ing appeal under a statute which, 
while dealing with both attachments 
and injunctions, inadvertently omit¬ 
ted the word “injunction" from the 
provision for appeals. 

Kan.—Woodson v. School Dist. No. 
28, Kingman County, 274 P. 728, 
127 Kan. 651. 

Continuance of temporary restrain¬ 
ing order 

In a suit for an injunction against 
picketing, where an order continu¬ 
ing injunction pending trial was de¬ 
nied, supersedeas on appeal had the 
effect of keeping the temporary re¬ 
straining order m force. 

Wash.—Pacific Coast Coal Co. v. Dis¬ 
trict No. 10, United Mine Workers 
of America, 210 P. 953, 122 Wash. 
423. 

Consideration of status quo 

The trial court considers the ques¬ 
tion of maintaining status quo only 
as a guide in exercise of its discre¬ 
tion, not as affecting jurisdiction. 

Cal.—Tulare Irr. Dist. v. Superior 
Court of California in and for Tu¬ 
lare County, 242 P. 725, 197 C. 640. 

Parties 

The court may suspend operation 
of an injunction pending appeal, re¬ 
gardless of which party is plaintiff 
or defendant. 

Cal.—Tulare Irr. Dist. v. Superior 
Court of California in and for Tu¬ 
lare County, supra. 

Power not statutory 

Suspension of operation of injunc¬ 
tion pending appeal therefrom is not 
authorized by statute in California. 
Cal.—Tulare Irr. Dist. v. Superior 
Court of California in and for Tu¬ 
lare County, supra. 

Court refusing an injunction pen¬ 
dente lite cannot grant an injunction 
pending appeal, except where the lat¬ 
ter order is to be deemed a portion 
of that denying the injunction pen¬ 
dent e lite. 


injunction is to and the appeal 

the status of the force. 55 * 50 

Cal.—American Trading Co. v. Supe¬ 
rior Court of City and County of 
San Francisco, 222 P. 142, 192 C. 
770. 

51. Del.—Cutrona v. City of Wil¬ 
mington, 125 A. 417, 14 Del.Ch. 2G2. 

3 C.J. p 1282 note 21, p 1283 note 27 
Cb], [e]. 

Devolutive appeal 

Where, prior to time of motion to 
dissolve preliminary injunction, de¬ 
fendants had secured devolutive ap¬ 
peal which was lodged in appellate 
court, trial court had no jurisdiction 
of motion. 

La.—Gasoline Plant Const. Corp. v. 
Blair, App., 38 So.2d 662. 

52. U.S. —Chadeloid Chemical Co. v. 
H. B. Chalmers Co., N.Y., 242 F. 71, 
155 C.C.A. 15. 

Del.—McDaniel v. Franklin By. Sup¬ 
ply Co., 177 A. 544, 20 Del.Ch. 354. 
Mo.-—Houston v. Welch, 241 S.W. 991, 
211 Mo.App. 300. 

Tex.—Oak Downs v. Watkins, Civ. 
App., 85 S.W.2d 1100—Beard v. 
Smith, Civ.App., 85 S.W.2d 843. 
Wash.—State v. Hewen, 221 P. 976, 
128 Wash. 34. 

3 C.J. p 1282 note 23. 

Determination by court 

Whether a stay of proceedings 
pending appeal from an interlocutory 
decree for accounting should be 
granted is for the court, in exercise 
of sound judicial discretion, to deter¬ 
mine in the light of the particular 
circumstances. 

Del.—McDaniel v. Franklin By. Sup¬ 
ply Co., 177 A. 544, 20 Del.Ch. 354. 

Supersedeas refused 
Where a preliminary injunction, 
granted by a state court ex parte, 
without notice, is dissolved by a fed¬ 
eral court after removal of the cause 
and a hearing, on the ground that 
neither court has jurisdiction of the 
subject matter, the court will not, in 
the exercise of its discretion, allow a 
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does not continue the injunction in 


supersedeas to continue the injunc¬ 
tion in force pending an appeal. 

U.S.—Corona Coal Co. v. Southern 
By. Co., D.C.Ala., 266 F. 726, af¬ 
firmed 43 S.Ct. 91, 260 U.S. 698, 67 
L.Ed. 470. 

53. N.J.—Chesapeake, etc., B. Co. v. 
Swayze, 47 A. 28, 60 N.J.Eq. 417, 
62 N.J.Eq. 369. 

3 C. J. p 1282 note 24. 

54. Cal.—Pasadena v. Los Angeles 
County Super. Ct., 109 P. 620, 157 
C. 781, 21 Ann.Cas. 1355. 

3 C.J. p 1283 note 25. 

55. Mont.—Fmlen v. Heinzo, 69 P. 
829, 70 P. 517, 27 Mont. 107. 

3 C.J. p 1283 note 26. 

55.5 Ky.—Wood v. Williams, 178 S. 
W.2d 20, 296 Ky. 594. 

55.10 Ky.—Wood v. Williams, supra. 

55.15 Ky.—-Wood v. Williams, supra. 

Phrase “at the time the appeal is 
taken” held inapt 

Ky.—Wood v. Williams, supra. 

55.20 Mass.—Lowell Bar Ass'n v. 
Loeb, 52 N.E.2d 27, 315 Mass. 176. 

55.25 Conn.—Chasnoft v, Porto, 99 
A.2d 189, 140 Conn. 267. 

Del.—Powers v. Fidelity & Deposit 
Co. of Md., 41 A.2d 830, 3 Terry 
577. 

55.30 Del.—Powers v. Fidelity & De¬ 
posit Co. of Md., supra. 

55.35 Mass.—Lowell Bar Ass’n v. 
Loeb, 52 N.E.2d 27, 315 Maas. 176. 

55.40 Del.—Powers v. Fidelity & De¬ 
posit Co. of Md., 41 A.2d 830, 3 Ter¬ 
ry 577, 

Special order of ohancellor or su¬ 
preme court 

Del.—Powers v. Fidelity & Deposit 
Co. of Md., supra. 

55.45 Conn.—Chasnoff v. Porto, 99 
A.2d 189, 140 Conn. 267. 

55.50 Conn.—ChasnofC v. Porto, su¬ 
pra. 
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Absence of necessary parties. On appeal from a 
decree denying a temporary injunction, the appellate 
court is not precluded by the decree from granting a 
temporary injunction, because of the absence of 
necessary parties, since the case is not before the 
appellate court for a final decree on the merits or on 
a ruling on demurrer. 55 * 55 

Stay in part. A temporary injunction may be 
stayed in part pending an appeal. 55 * 60 

(3) Appeal from Order Enjoining Arbitra¬ 
tion Proceedings 

Where an appeal is taken from an order enjoining 
arbitration proceedings, the arbitrators may make an 
award regardless of the pendency of the injunction case. 

Where an appeal is taken from an order enjoining 
arbitration proceedings, and an appeal bond given, 
the operation and effect of the injunction cease until 
judgment should be pronounced by the appellate 
court, and the arbitrators may make an award re¬ 
gardless of the pendency of the injunction case. 56 

g. Receivership Orders or Decrees 

Whether orders appointing receivers or orders in re¬ 
ceivership proceedings are or may be superseded or stayed 
by appeal depends on the terms of the applicable stat¬ 
utory provisions. 

The general rule under the statutes is that ap¬ 
pealable orders or decrees appointing a receiver 
are or may be superseded or stayed by an appeal 
and the giving of a proper bond or undertaking. 57 
The same is true of certain appealable orders in 
the course of a receivership 58 Unless otherwise 
provided by statute, no stay or supersedeas can be 
had on appeal from an order refusing to vacate 
the appointment of a receiver. 59 


In some jurisdictions, however, the appointment 
or functions of a receiver are not vacated or su¬ 
perseded by an appeal, even though a supersedeas 
bond is given, unless it has been so ordered; 60 
nor, in the absence of statutory provision, is appel¬ 
lant entitled to a supersedeas or stay as a matter 
of right on appeal from an order appointing a re¬ 
ceiver, 61 or from orders in the course of a receiv¬ 
ership which do not come within the provisions of 
the statute. 62 Nevertheless, in a proper case the 
lower or the appellate court may in its discretion, 
and should, as in other cases, order a supersedeas 
or stay pending the appeal in order to preserve the 
status quo and avoid irreparable injury; 63 and 
it may continue a receivership pending an appeal. 64 

An appeal from an order appointing a receiver 
in a judgment creditor’s suit does not stay proceed¬ 
ings when defendant deposits money in lieu of prop¬ 
erty; 65 and an appeal from an-order appointing 
a custodial receiver in a creditor’s suit does not 
suspend the right of the receiver to custody of the 
property, or his duty to protect it. 65 * 5 

Method of obtaining stay. One appealing from 
an order appointing a receiver may not ignore stat¬ 
utory provisions prescribing the specific method of 
obtaining a stay of proceedings in such cases, and 
insist that the case is within the general statutory 
provisions providing for the issuance of stays of 
proceedings. 65 * 10 

Liquidator of partnership. While a devolutive 
appeal may be taken from an order appointing or 
removing a liquidator of the affairs of a partner¬ 
ship, a suspensive appeal may not be taken, 65 * 15 


55.55 Ala.—Hamilton v. City of An¬ 
niston, 27 So.2d 857, 248 Ala. 396. 

55.60 Iowa.—Wolf v. Lutheran Mu¬ 
tual Life Ins. Co., 18 N.W.2d 804, 
236 Iowa 334. 

56. Md.—Northern Cent. R. Co. v. 
Canton Co., 24 Md. 500. 

57. Ind.—Poston v. Akin, 31 N.E.2d 
638, 218 Ind. 142. 

L a .—Foster v. F. H. Koretke Brass & 
Mfg. Co., 1 So.2d 674, 197 La. 401. 
Tex.—Shell Petroleum Corporation v. 
Grays, 62 S.W.2d 113, 122 Tex. 491, 
rehearing denied 64 S.W.2d 405. 

Hidalgo County Water Imp. Dist. 
No. Two v. Cameron County Water 
Control & Imp. Dist. No. Five, Civ. 
App., 250 S.W.2d 941—Brown v. 
Faulk, Civ.App., 231 S.W.2d 743, 
mandamus overruled. 

3 C.J. p 1285 note 29. 

58. Cal.—Fish v. Fish, 13 P.2d 375, 
216 Cal. 14. 

3 C.J. p 1285 note 30. 


59. Tex.—Salas v. Gonzalez, Civ. 
App., 181 S.W.2d 823—Baptist Mis¬ 
sionary and Educational Conven¬ 
tion of Texas v. Knox, Civ.App., 19 
S.W.2d 456—Blankenship v. Little 
Motor Kar Co., Civ.App., 224 S.W. 
210 . 

60. Ky.—Lisanby v. Wilson, 134 S. 
W.2d 651, 280 Ky. 768. 

Tex.—Alsworth v. Dannelley, Civ. 

App., 253 S.W. 697. 

3 C.J. p 1285 note 31. 

61. Neb.—Lowe v. Riley, 77 N.W. 
758, 57 Neb. 252. 

3 C.J. p 1285 note 32. 

62. Ind.—Poston v. Akin, 31 N.E.2d 
638, 218 Ind. 142. 

Neb.—State v. Scott, 82 N.W. 320, 60 
Neb. 98. 

3 C.J. p 1285 note 33. 

63. Cal.—Luckenbach v. Laer, 204 
P. 591, 188 C. 175. 

3 C.J. p 1285 note 34. 

64. Idaho.—Morbeck ▼. Bradford- 
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Kennedy Co., 110 P. 261, 18 Idaho 
458. 

3 C.J. p 1286 note 35. 

65. Iowa.—Wade v. Swartzendruber, 
220 N.W. 67, 206 Iowa 637. 

65.5 N.J.—Beatty v. Wunschel, 193 
A. 799, 122 N.J.Eq. 286. 

65.10 Mont.—Demos v. Doepker, 141 
P.2d 372, 115 Mont. 183. 

Absence of specific provisions 

Appellant, in order to ground right 
to stay of proceedings in lower court 
pending appeal under general provi¬ 
sions of statute for such stays, must 
first show absence of specific provi¬ 
sions in preceding sections of the 
chapter for stay of proceedings in 
appellant’s case. 

Mont.—Demos v. Doepker, supra. 

65.15 La.—Sklar v. Kahle, 198 So. 
883, 196 La. 137—State ex rel. Du- 
buisson v. Judge, 14 La.Ann. 240. 
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and this is true in a case where the order of ap- 1 partnership. 65 - 20 
pointment calls the liquidator the receiver of the I 

D. ALLOWANCE BY COURT, JUDGE, OR CLERK, AND ISSUE OF WRIT 


§ 633. Necessity for Allowance 

Under some statutes a supersedeas or stay follows as 
a matter of course on compliance with the conditions im¬ 
posed; under others an allowance or order of stay must 
be obtained. 

Under some statutes a supersedeas or stay is al¬ 
lowed as a matter of course on compliance by ap¬ 
pellant or plaintiff in error with prescribed condi¬ 
tions, and in such case no allowance or order by 
the court or judge is necessary unless it is re¬ 
quired by the statute, but compliance with the pre¬ 
scribed conditions operates per se as a supersedeas 
or stay. 66 Under other statutes, either generally 
or in certain cases, an appeal or writ of error cannot 
be made to operate as a supersedeas or stay with¬ 
out an allowance and special order of the court or 
judge to that effect, either in accordance with the 
express provisions of the statute or under the gen¬ 
eral power of the court to grant a supersedeas or 
stay. 67 Where the bond is left to be fixed by the 
court in order to operate as a supersedeas in all but 
specific cases provided for, on fixing such bond 


the court orders that on the execution thereof the 
proceedings shall be stayed. 68 

As discussed infra § 640, the statute sometimes 
requires the issue of a supersedeas by the clerk. 

§ 634. Power to Allow 

a. In general 

b. Who may allow 

a. In General 

Subject to statutory provisions and depending on the 
circumstances of the particular case, either the lower or 
the appellate court has power to grant a supersedeas or 
stay pending an appeal or writ of error; such power is 
held to be inherent and to exist even in the absence of 
statute entitling a party to a supersedeas or stay. 

The exercise of the power to grant a supersedeas 
must, in a great degree, depend on the special cir¬ 
cumstances of each case. 68 - 60 

As a general rule, either the lower or the appel¬ 
late court, according to the circumstances, has pow¬ 
er to grant a supersedeas or stay of proceedings 
pending an appeal or writ of error, 69 and this pow- 


65.20 La.—Sklar v. Kahle, 198 So. 
883, 196 La. 137—In re Mitchell- 
Borne Const. Co., 64 So. 397, 134 
La. 518. 

66. Cal.—Podesta v. Linden Irr. 

Dist., 281 P.2d 905, 132 C.A.2d 250. 
Ga.—Felker v. Johnson, 7 S.E.2d 668, 
189 Ga. 797—Campbell v. Gormley, 
194 S.E. 177, 185 Ga. 65. 

Ill.—State Bank of St. Charles v. 

Burr, 22 N.E.2d 941, 372 Ill. 114. 
Ky.—Kelly v. Kelly, 209 S.W. 335, 183 
Ky. 172. 

Okl.—State ex rel. Horton v. Fidelity 
& Deposit Co. of Maryland, 66 P.2d 
85, 179 Okl. 437—Howe v. Farmers’ 
& Merchants’ Bank, 8 P.2d 665, 155 
Okl. 284. 

Or.—Corpus Juris cited in Bestel v. 
Bestel, 44 P.2d 1078, 153 Or. 100- 
Ex parte Vinton, 132 P. 1165, 65 
Or. 422. 

Tex.—Amberson v. Henderson, Civ. 
App., 127 S.W.2d 553, error refused 
—Shell Petroleum Corporation v. 
Grays, Civ.App., 87 S.W.2d 289, er¬ 
ror dismissed 114 S.W.2d 869, 131 
Tex. 515. 

3 C.J. p 1274 note 67, p 1286 note 36. 

Order of trial court is necessary 
to stay execution of a money judg¬ 
ment only when the stay is desired 
as matter of right pending perfec¬ 
tion of appeal. 

Okl.—Howe v. Farmers’ & Merchants’ 
Bank, 8 P.2d 665, 155 Okl. 284. 


Failure to have decree suspended or 
give bond 

The law of this state does not re¬ 
quire a decree to be suspended or a 
bond given in order to apply for an 
appeal therefrom and omission to do 
either does not deprive the aggrieved 
party of the right of appeal. 

Va.—Patterson v. Old Dominion 
Trust Co., 140 S.E. 810, 149 Va. 597, 
modified on other grounds 141 S.E. 
759, 149 Va. 597. 

Funds in court 

The usual and proper method of 
protecting the rights of litigants to 
funds paid into court until their 
rights are finally determined on ap¬ 
peal is by incorporating in the de¬ 
cree directing payment an order post¬ 
poning disposition of the fund by the 
clerk or register for a fixed and rea¬ 
sonable time and prescribing the 
amount of the supersedeas bond to be 
given under Code (1907) § 2875. 

Ala.—North Birmingham Trust & 
Savings Bank v. Hearn, 99 So. 175, 
211 Ala. 18. 

67. Del.—Powers v. Fidelity & De¬ 
posit Co. of Maryland, 41 A.2d 830, 
3 Terry 577. 

Fla.—Connelly v. Special Road and 
Bridge Dist. No. 5, 130 So. 33, 100 
Fla. 788—Willey v. W. J. Hoggson 
j Corporation, 105 So. 126, 89 Fla. 
I 446. 


Ga.—Flanigan v. Hutchins, 146 S.E. 

500, 39 Ga.App. 220. 

Minn.—State ex rel. Minnesota Rail¬ 
road and Warehouse Commission 
v. District Court of Second Judi¬ 
cial Dist., 250 N.W. 7, 189 Minn. 
487. 

Okl.—Davis v. Rowland, 246 F.2d 376, 
207 Okl. 19—Cusher v. Ricketts, 
179 P. 593, 72 Okl. 168. 

Or.—Corpus Juris cited in Bestel v. 

Bestel, 44 P.2d 1078. 153 Or. 100, 
Wis.—Nickoll v. North Ave, State 
Bank, 295 N.W. 715, 236 Wis. 688— 
State v. Kotecki, 159 N.W. 683, 164 
Wis. 69. 

Tenn.—Sullivan v. Eason, 6 Tenn. 
App. 137. 

3 C.J. p 1286 note 37. 

68. Cal.—Lee Chuck v. Quan Wo 
Chong Co., 22 P. 594, 81 C. 222. 15 
Am.S.R, 50. 

it C.J. p 1286 note 38. 

68.50 Cal.—Alhambra Shumway 
Mines v. Alhambra Gold Mine Corp., 
240 F.2d 340, 109 C.A.2d 119—Yee 
Kee Chong v. Pacific Freight Lines, 
164 P.2d 43, 72 C.A.Sd 219, 

69. U.S.—Champlin Refining Co. v. 
Corporation Commission of State 
of Oklahoma, Okl., 52 S.Ct. 559, 286 
U.S. 210, 76 L.Ed. 1062, 86 A.L.R. 
403. 

Central R. Co. of New Jersey v. 
Martin, D.C.N.J., 3 F.Supp. 477, va- 
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er in the court is held to be inherent and to exist 
even in cases where there is no statute entitling a 
party to such supersedeas or stay. 70 The power to 


grant a stay derives from statutory provisions or 
the practice of the court, 70 - 5 and the statutes may 
regulate or expressly or impliedly limit the power 


cated on other grounds, C.C.A., 65 
F.2d 613. 

Toledo Newspaper Co. v. U. S., 
Ohio, 237 F. 986, 150 C.C.A. 636, af¬ 
firmed Toledo Newspaper Co. v. U. 
S., 38 S.Ct. 560, 247 U.S. 402, 62 L. 
Ed. 1186. 

Cal.—Food and Grocery Bureau of 
Southern California v. Garfield, 114 
P.2d 579, 18 C.2d 174. 

Wilkman v. Banks, 261 P.2d 299, 
120 C.A.2d 521—Rubin v. Ameri¬ 
can Sportsmen Television Equity 
Soc., 227 P.2d 303, 102 C.A.2d 288 
—Solorza v. Park Water Co., 183 P. 
2d 275, 80 C.A.2d 809—Internation¬ 
al Ass’n of Cleaning & Dye House 
Workers, Local No. 36, v. Campbell, 
App., 183 P.2d 141—City of Pasa¬ 
dena v. City of Alhambra, 170 P.2d 
499, 75 C.A.2d 91—Hammond v. Mc¬ 
Donald, 113 P.2d 899, 45 C.A.2d 226 
—Loftis v. Superior Court in and 
for Kings County, 77 P.2d 491, 25 

C.A.2d 346—Hayward v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 20 P.2d 348, 130 C.A. 607—First 
Nat. Bank v. McCoy, 297 P. 571, 
112 C.A. 665—Brydon v. City of 
Hermosa Beach, 270 P. 255, 93 C.A. 
615. 

D.C.—Jackson v. Finance Corporation 
of Washington, 41 F.2d 103, 59 
App.D.C. 309, certiorari denied Pick- 
ford v. Jackson, 51 S.Ct. 29, 282 TJ. 
S. 851, 75 L.Ed. 754—Jackson v. 
Kaufman, 41 F.2d 103, 59 App.D.C. 
309, certiorari denied Kaufman v. 
Jackson, 51 S.Ct. 29, 282 U.S. 851, 
75 L.Ed. 754. 

Fla.—Seaboard Rendering Co. v. Con- 
Ion, 10 So.2d 136, 151 Fla. 617- 
State ex rel. Martarano v. Robles, 
147 So. 910, 109 Fla. 528—Baylari- 
an v. Tunnicliffe, 136 So. 691, 102 
Fla. 905, 103 Fla. 1187. 

Iowa.—Gebhardt v. McQuillen, 297 N. 
W. 301, 230 Iowa 181. 

Md.—State Founders v. Oliver, 169 A. 
59, 165 Md. 360. 

Mont.—Nepstad v. East Chicago Oil 
Ass’n, 29 P.2d 643, 96 Mont. 183. 

Ohio.—Ex parte Karnes, App., 121 N. 

E.2d 159. 

Okl.—1942 Chevrolet Automobile Mo¬ 
tor No. BA-193397 v. State ex rel. 
Cline, 128 P.2d 448, 191 Okl. 26— 
Aycock v. Harriman, 95 P.2d 110, 
185 Okl. 590—State ex rel. Horton 
v. Fidelity & Deposit Co. of Mary¬ 
land, 66 P.2d 85, 179 Okl. 437. 

Or.—Helms Groover & Dubber Co. v. 
Copenhagen, 177 P. 935, 93 Or. 410. 

S.D.—Corpus Juris cited in Smith v. 
Reid. 244 N.W. 81, 84, 60 S.D. 128. 

Tex.—City of Corpus Christi v. Cart¬ 
wright, Civ.App., 281 S.W.2d 343. 

Wash.—Shamley v. City of Olympia, 
286 P.2d 702, 47 Wash,2d 124. 


Wis.—Carpenter Baking Co. v. Bakery 
Sales Drivers Local Union No. 344, 
296 N.W. 118, 237 Wis. 24. 

3 C.J. p 1286 note 40. 

“This court has always endeavored 
to sustain appeals, if possible, but 
rules of procedure cannot be disre¬ 
garded in order to meet changing 
positions taken by litigants.” 

La.—Alexander v. Prentice, 55 So.2d 
233, 234, 219 La. 1025. 

A state supreme court may pass on 
the question of staying its decree 
pending decision by the supreme 
court of the United States, and 
should do so on application to vacate 
a stay granted by the chief justice. 
Mich.—Red Star Motor Drivers’ Ass’n 
v. City of Detroit, 210 N.W. 496, 
236 Mich. 422, error dismissed 48 S. 
Ct. 27, 275 U.S. 486, 72 L.Ed. 386. 

Application must be to lower court 

(1) Application to stay, pending 
appeal, the judgment of the district 
court should be first made to the dis¬ 
trict court. 

Minn.—State v. Lefebvre, 215 N.W. 
188, 172 Minn. 601. 

(2) Appellant must decide, before 
taking appeal, whether he desires to 
stay proceedings on judgment pend¬ 
ing appeal. 

S.D.—Brookfield v. McClenahan, 234 
N.W. 19, 57 S.D. 520. 

(3) Appellant appealing from a 
judgment for delivery of personalty, 
not having applied below, could not, 
in the absence of a special showing, 
apply for a supersedeas in the su¬ 
preme court. 

S.D.—Brookfield v. McClenahan, su¬ 
pra. 

Wis.—David Adler & Sons Co. v. 
Maglio, 223 N.W. 89, 198 Wis. 24. 

70. U.S.—Louisville & N. R. Co. v. 
U. S., D.C.Tenn., 227 F. 273, re¬ 
versed on other grounds 37 S.Ct. 
61, 242 U.S. 60, 61 L.Ed. 152. 

Cal.—Food and Grocery Bureau of 
Southern California v. Garfield, 114 
P.2d 579, 18 C.2d 174—Rosenfeld 
v. Miller, 15 P.2d 161, 216 C. 560— 
Ohaver v. Fenech, 273 P. 555, 206 
C. 118—Luckenbach v. Laer, 204 P. 
591, 188 C. 175. 

Wilkman v. Banks, 261 P.2d 299, 
120 C.A.2d 521—Rubin v. American 
Sportsmen Television Equity Soc., 
227 P.2d 303, 102 C.A.2d 288—So¬ 
lorza v. Park Water Co., 183 P.2d 
275, 80 C.A.2d 809—International 
Ass’n of Cleaning & Dye House 
Workers, Local No. 36, v. Campbell, 
App., 183 P.2d 141—City of Pasa¬ 
dena v. City of Alhambra, 170 P. 
2d 499, 75 C.A,2d 91—Hammond v. 
McDonald, 113 P.2d 899, 45 C.A.2d | 
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226—Martin v. Rosen, 38 P.2d 855, 

2 C.A.2d 450—Wood v. Board of 
Fire Com’rs of City of Los Ange¬ 
les, 195 P. 739, 50 C.A. 593. 

Del.—Blaustein v. Standard Oil Co., 
45 A.2d 533, 4 Terry 238. 

Minn.—State v. Northern Pac. Ry. 

Co., 22 N.W.2d 569, 221 Minn. 400. 
N.T.—Hardie v. Begrisch, 203 N.T.S. 

299, 208 App.Div. 314. 

Okl.—1942 Chevrolet Automobile Mo¬ 
tor No. BA-193397 v. State ex rel. 
Cline, 128 P.2d 448, 191 Okl. 26— 
Aycock v. Harriman, 95 P.2d 110, 
185 Okl. 590—State ex rel. Horton 
v. Fidelity & Deposit Co. of Mary¬ 
land, 66 P.2d 85, 179 Okl. 437— 
Howe v. Farmers' & Merchants* 
Bank, 8 P.2d C65, 155 Okl. 284— 
Southwestern Surety Ins. Co. v. 
United States Fidelity & Guaranty 
Co., 182 P. 522, 75 Okl. 232. 

Or.—Helms Groover & Dubber Co., 
v. Copenhagen, 177 P. 935, 93 Or. 
410. 

S.D.— Corpus Juris cited in Smith v. 
Reid, 244 N.W. 81, 84, 60 S.D. 128— 
Garnet v. Allender, 208 N.W. 782, 50 
S.D. 150. 

Tex.—Houtchens v. Mercer, Civ.App., 
30 S.W.2d 545. 

Wash.—Shamley v. City of Olympia, 
286 P.2d 702, 47 Wash. 2d 124—St. 
Paul & Tacoma Lumber Co. v. De¬ 
partment of Labor and Industries, 
144 P.2d 250, 19 Wash.2d 639- 
West Side Irrigating Co. v. Chase, 
192 P. 892, 112 Wash. 579—North¬ 
western Improvement Co. v. Mc¬ 
Neil, 167 P. 115, 98 Wash. 1. 

Wyo.—Farmers’ State Bank of Riv¬ 
erton v. Haun, 213 P. 361, 29 Wyo. 
322. 

3 C.J. p 1287 note 41. 

“It is true that the court has in¬ 
herent power on appeal from an order 
made after judgment to preserve the 
status quo of the decree when it 
clearly appears that the order ap¬ 
pealed from is demonstrably arbi- 
trary.” 

Cal.—Crown Body Corp. v. City of 
Los Angeles, 123 P.2d 566, 567, 50 
C.A.2d 449. 

Power of equity court to main¬ 
tain status quo pending appeal from 
a decree changing it is not impair¬ 
ed by Interstate Commerce Act, Ju¬ 
dicial Code § 200 et seq, or Act Oct. 
22, 1913 c 32, 38 St. 219. 

U.S.—Louisville & N. R. Co. v. Unit¬ 
ed States, D.C.Tenn., 227 F. 273, re¬ 
versed on other grounds 37 S.Ct. 61, 
242 U.S. 60, 61 L.Ed. 152. 

70.5 N.Y.—Carter v. Hodge, 44 N.E» 
1101, 150 N.Y. 532. 

Thompson v. Savarosa Realty 
Corp., 73 N.Y.S.2d 809. 
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of the courts in this respect; 71 and where the right 
to a supersedeas or stay is entirely regulated by 
statute, either generally or in the particular case, 
or a statute prescribes the conditions on which it 
may be obtained or allowed, the statute is con¬ 
trolling and the courts cannot grant a supersedeas 
or stay in a case which is not within the statute, or 
in the absence of compliance with the prescribed 
conditions. 72 

Where the language of statute providing that pro¬ 
ceedings may be stayed is permissive, such lan¬ 
guage will be construed to enlarge the power of 
the court to grant a stay, and not to confer on 
the court power to deprive a party of a stay to 
which he may be entitled by other provisions of 
the law. 72 - 5 Even in the absence of statutory reg¬ 
ulation or restriction the power of the courts is not 
unlimited; 73 so, if a party fails to protect his rights 
by suspending the execution of the judgment in 
the manner prescribed by law, the court cannot un¬ 
do what has already been done by virtue of the 
judgment while it was executory. 73 * 5 

As a general rule, a stay may be granted by the 
appellate court only as to proceedings from which 
the appeal is taken. 74 The appellate court need not 
determine whether it can issue its supersedeas to 


a lower court, a stranger to the appeal, if the orders 
complained of have been vacated and set aside. 75 
A state court cannot allow a supersedeas pending 
a petition to the United States supreme court for 
certiorari. 76 

Where a lower court did not abuse its discretion 
in refusing a suspensive appeal from a judgment 
granting a preliminary injunction, the court of ap¬ 
peals will refuse an application for a suspensive 
appeal. 76 * 5 

Needful order . Where a party is entitled to a 
suspensive appeal to the supreme court as a mat¬ 
ter of right, the granting of such appeal by the 
supreme court after it had been refused by the low¬ 
er court is a needful order within the meaning of 
a constitutional provision authorizing the supreme 
court to issue any needful order that it deems nec¬ 
essary. 76 * 10 

b. Who May Allow 

The supersedeas or stay may be allowed by the trial 
court, or the appellate court or a Judge thereof, except 
as such powers may be restricted by statute or by the 
facts and circumstances of the particular case. 

The power to grant a supersedeas or stay of pro¬ 
ceedings pending appeal exists in the trial court or 
a judge thereof, 77 except in so far as its or his pow- 


71. Bel.—Blaustein v. Standard Oil 
Co., Super., 45 A2d 533, 4 Terry 
238. 

Iowa.—Whitlock v. Wade, 90 N.W 
587, 117 Iowa 153. 

3 C.J. p 1287 note 42. 

72. Del.—Blaustein v. Standard Oil 
Co., 45 A.2d 533, 4 Terry 238. 

Or.—Veden v. McFall, 288 P.2d 217- 
Helms Groover & Dubber Co. v. 
Copenhagen, 177 P. 935, 93 Or. 410. 
Tex—Dallas Bank & Trust Co. v. 

Thompson, Civ.App., 78 S.W.2d 740. 
3 C.J. p 1287 note 43. 

Orders unauthorized by statute 
An order staying execution of a 
money judgment against a school 
district directed to deposit a sum in 
bank at four per cent interest, pend¬ 
ing appeal by a private corporation 
not giving a supersedeas bond, is 
void, as the statute does not author¬ 
ize the trial court to make such an 
order. 

S.D.—State v. Knight, 219 N.W. 258, 
52 S.D. 572. 

Amount of controversy affecting pow¬ 
er to allow 

Where the amount in controversy 
is less than five hundred dollars, the 
circuit court cannot grant an appeal, 
and a supersedeas bond executed in 
such case is void. Parties desiring 
to appeal from judgments less than 
five hundred dollars should file rec¬ 
ord with the clerk of the court of ap¬ 


peals, take process from such, court, 
and, if they desire to supersede judg¬ 
ment, a bond should be made in such 
court and supersedeas issued by the 
clerk thereof. 

Ky.—Gilmore & Helm v. Brown, 284 
S.W. 1017, 215 Ky. 100. 

Denial of application for order 
staying execution of a deficiency 
judgment during pendency of appeal 
to the supreme court is not error 
where the proper procedure in such 
case is the execution of a bond to 
stay proceedings. 

Wash.—Osner & Mehlhorn v. Loewe, 
191 P. 746, 111 Wash. 550. 

72.5 N.Y.—Application of Wuttke, 
115 3NT.Y.S.2d 852, 202 Misc. 550. 

73. U.S.—Kelley v. Diamond Drill, 
etc., Co., C.C.Pa., 142 F. 868, affirm¬ 
ed 147 F. 713, 78 C.C.A. 101. 

3 C.J. p 1287 note 44. 

Exercise of power 

Power of the appellate court with 
respect to granting supersedeas 
should be exercised only when neces¬ 
sary to a full and complete exercise 
of its jurisdiction in a case, and then 
as far as practical by following the 
statute, and not merely to substitute 
its own order for that of the district 
court, when that court is authorized 
to make such order, or to relieve that 
court of its authority or discretion 
, under the statute. 
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Wyo.—Farmers’ Stato Bank of Riv- 
erton v. Haun, 213 P. 361, 29 Wyo. 
322. 

73.5 La.—Hollingsworth v. Caldwell, 
196 So. 10, 195 La. 30. 

74. Cal.—McCann v. Union Bank & 
Trust Co. of Los Angelos, 47 r.2d 
283, 4 C.2d 24—In ro Imperial Wa¬ 
ter Co. No. 3, 250 P. 394, 199 C. 556. 

Solomon v. Solomon, 243 P.2d 
556, 110 C.A.2d 660—Crown Body 
Corporation v. City of Los Angeles, 
123 P.2d 566, 50 O.A.2d 499. 

Ind.—Matson v. Matson, 117 N.E, 636, 
61 Ind.App. 520. 

Tex.—Rcnger v. Jeffrey, 182 S.W.2d 
701, 143 Tex. 73. 

75. Cal.—Bundy v. Barnes, 188 P. 
610, 45 C.A. 746. 

76. N.C.—Seaboard Air-Line By. Co. 
v. Horton, 96 S.E. 954, 176 N.C. 
115. 

76.5 La.—Collins v. McLemore, App., 
166 So. 874. 

76.10 La.—Wall V. Close, 10 So.2d 
779, 201 La. 986. 

77. Ala.—Riley v. Wilkinson, 25 So. 
2d 384, 247 Ala. 579. 

Ark.—Malvern Brick 8c Tile Co. v. 
Alexander, 2C1 S.W.2d 798, 222 Ark. 
587. 

Cal,—Imperial Beverage Co. v. Supe¬ 
rior Court of Alameda County, 150 
P.2d 881, 24 C.2d 627. 
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ers in this respect are restricted by statute, 78 and 
until the jurisdiction of the cause has been trans¬ 
ferred to the appellate court, 79 unless a statute con¬ 
fers the power after such transfer. 80 


APPEAL & ERROR § 634 

The power to grant a supersedeas or stay also 
exists in the appellate court, or in a judge or jus¬ 
tice thereof, 81 provided the jurisdiction of the ap¬ 
pellate court over the appeal or writ of error has 


Crown Body Corp. v. City of Los 
Angeles, 123 P.2d 566, 50 C.A.2d 
449—Carp v. Superior Court in and 
for Humboldt County, 245 P. 459, 
76 C.A. 481—Taylor v. Superior 
Court of City and County of San 
Francisco, 185 P. 994, 44 C.A. 23. 
Del.—Blaustein v. Standard Oil Co., 
45 A.2d 533, 4 Terry 238. 

Ga.—J. C. Lewis Motor Co. v. Mayor, 
etc., of City of Savannah, 82 S.E. 
2d 132, 210 Ga. 591. 

Ky.—Wood v. Williams, 178 S.W.2d 
20, 296 Ky. 594—Henderson v. Co¬ 
dell Const. Co., 144 S.W.2d 218, 284 
Ky. 214. 

Mass.—Lowell Bar Ass’n v. Loeb, 52 
N.E.2d 27, 315 Mass. 176. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 ND. 476. 

Okl.—State ex rel. Horton v. Fidelity 
& Deposit Co. of Maryland, 66 P. 
2d 85, 179 Okl. 437—Howe v. Farm¬ 
ers’ & Merchants’ Bank, 8 P.2d 665, 
155 Okl. 284. 

Wis.—Carpenter Baking Co. v. Bakery 
Sales Drivers Local Union, No. 344, 
296 N.W. 118, 237 Wis. 24. 

3 C.J. p 1287 note 45. 

Court of chancery; judges at law 
Although a court of chancery is 
authorized to prevent a stay of exe¬ 
cution by the filing of a bond, no 
such discretion has been vested in 
judges at law and their function is 
limited to passing on the sufficiency 
of the bond offered. 

Md.—Durkee v. Murphy, 29 A.2d 253, 
181 Md. 259. 

78. Fla.—Suit v. Gilbert, 4 So.2d 
463, 148 Fla, 421. 

Iowa.—Boynton v. Church, 127 N.W. 

210, 148 Iowa 197. 

3 C.J. p 1288 note 46. 

79. Ariz.—Chalmers v. Phelps, 53 P. 
2d 731, 47 Ariz. 64. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476. 

Okl.—Sautbine v. U. S. Cities Corpo¬ 
ration, 243 P. 499, 114 Okl. 110. 

Wis.—Pick Industries, Inc. v. Geb- 
hard-Berghammer, Inc., 59 N.W.2d 
798, 264 Wis. 353, modified on oth¬ 
er grounds 60 N.W.2d 254, 264 Wis. 
353. 

3 C.J. p 1288 note 47. 

Necessity of order of court issuing 
writ of error 

(1) Where a defendant had sued 
out a writ of error out of the appel¬ 
late court, but had not secured an 
order of that court that the writ be 
made a supersedeas, the lower court 
could not make an order that such 
writ of error be made to operate as 
and have the effect of a supersedeas 
in view of party’s inability to give 
bond, since such an order could only 


be made by the court under which 
the writ issued, and then only on the 
party securing the writ giving bond 
in an amount and with security ap¬ 
proved by the court issuing it. 

Ill.—Gunsul v. American Surety Co. 
of New York, 139 N.E. 620, 308 Ill. 
312. 

(2) Courts of general jurisdiction 
have power temporarily to stay the 
execution of judgments rendered by 
them when necessary to accomplish 
the ends of justice, but the stay in 
such cases must be for some cause 
other than the pendency of proceed¬ 
ings in an appellate tribunal for re¬ 
view of the judgment. 

Ill.—Gunsul v. American Surety Co. 
of New York, supra. 

Entry of notice of appeal 

The power of the trial court to 
modify or stay an injunction order 
or decree is terminated by entry of 
notice of appeal. 

Fla.—Florida Dry Cleaning and Laun¬ 
dry Board v. Everglades Laundry, 
190 So. 33, 138 Fla. 646. 

Petition for certification filed and 
granted 

Where a petition for certification 
had been filed and granted, superior 
court, appellate division, held with¬ 
out power to stay judgment, and ap¬ 
plication for such stay was required 
to be made to the supreme court. 

N.J.—Sun Dial Corp. v. Rideout, 106 
A.2d 747, 31 N.J.Super. 375, modi¬ 
fied on other grounds 111 A.2d 881, 
17 N.J. 517. 

80. Colo.—Ajax Gold Min. Co. v. Hil- 
key, 69 P. 523, 30 Colo. 115—John¬ 
son v. Young, 22 P. 769, 13 Colo. 
382. 

"The district court does not be¬ 
come shorn of power in a stay pro¬ 
ceeding when an appeal is taken 
from an order or judgment the exe¬ 
cution or performance of which is 
sought to be stayed.” 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
461, 72 N.D. 476. 

81. Ala.—Riley v. Wilkinson, 25 So. 
2d 384, 247 Ala. 579. 

Cal.—Food and Grocery Bureau of 
Southern California v. Garfield, 114 
P.2d 579, 18 C.2d 174—Nuckolls v. 
Bank of California, National Ass’n, 
61 P.2d 927, 7 C.2d 574. 

John Paul Lumber Co. v. Agnew, 
254 P.2d 131, 116 C.A.2d 638—In¬ 
ternational Ass’n of Cleaning & Dye 
House Workers, Local No. 36, v. 
Campbell, App., 183 P-2d 141—Cali¬ 
fornia Standard Finance Corpora¬ 
tion v. Cornelius Cole, Ltd., 22 P. 
2d 520, 132 C.A. 105. 
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Del.—Blaustein v. Standard Oil Co , 
45 A.2d 533, 4 Terry 238. 

Fla.—Peacock v. Miller, 166 So. 212, 
123 Fla. 97. 

Idaho.—McHan v. McHan, 80 P.2d 29, 
59 Idaho 41. 

Iowa.—Wolf v. Lutheran Mutual Life 
Ins. Co., 18 N.W.2d 804, 236 Iowa 
334—Gebhardt v. McQuillen, 297 
N.W. 301, 230 Iowa 181. 

Mass.—Lowell Bar Ass’n v. Loeb, 52 
N.E. 2d 27, 315 Mass. 176. 

Minn.—Barrett v. Smith, 237 N.W. 
881, 184 Minn. 107. 

Miss.—Belzoni Land Co. v. Robert¬ 
son, 87 So. 669, 125 Miss. 338— 
Yazoo & M. Y. R. Co. v. James, 67 
So. 152, 108 Miss. 656. 

Nev.—Gottwals v. Rencher, 92 P.2d 
1000, 60 Nev. 35. 

N.J.—Christiansen v. Local 680 of 
Milk Drivers and Dairy Employees 
of New Jersey, 12 A. 2d 170, 127 N. 
J.Eq. 215. 

N.Y.—Reimer v. Fullen, 19 N.Y.S.2d 
847, 174 Misc. 54. 

N.D.—Haaland v. Verendrye Elec. 

Co-op, 66 N.W.2d 902. 

Ohio.—Ex parte Karnes, App., 121 N. 
E.2d 159—Widmer v. Fretti, 116 N. 
E.2d 728, 95 Ohio App. 7—Hershey 
v. Jacobs, 73 N.E.2d 879, 79 Ohio 
App. 349. 

Okl.—1942 Chevrolet Automobile Mo¬ 
tor No. BA-193397 v. State ex rel. 
Cline, 128 P.2d 448, 191 Okl. 26. 

Or.—L. R. Kollock & Co. v. Leyde, 

143 P. 621, 77 Or. 569. 

S.C.—Ex parte Andrews, 150 S.E. 313, 
152 S.C. 325. 

S.D.—Corpus Juris cited In Smith v. 

Reid, 244 N.W. 81, 84, 60 S.D. 128. 
Tex.—City of Corpus Christi v. Cart¬ 
wright, Civ.App., 281 S.W.2d 343- 
Gaff ney v. Kent, Civ.App., 74 S.W. 
2d 176—Corpus Christi Book & 
Stationery Co. v. Corpus Christi 
Nat. Bank, Civ.App., 8 S.W.2d 955. 
Wash.—Shamley v. City of Olympia, 
286 P.2d 702, 47 Wash.2d 124- 
State ex rel. Langlie v. Wright, 
215 F.2d 407, 35 Wash.2d 703—St. 
Paul & Tacoma Lumber Co. v. De¬ 
partment of Labor and Industries, 

144 F.2d 250, 19 Wash.2d 639. 
W.Va.—State v. Bell, 93 S.E. 806, 80 

W.Va. 663. 

Wis.—Carpenter Baking Co. v. Bakery 
Sales Drivers Local Union No. 344, 
296 N.W. 118, 237 Wis. 24. 

3 C.J. p 1288 note 49. 

Constitutional power 

Appellate court has constitutional 
power to issue writ of supersedeas 
as one of the writs necessary and 
proper to the complete exercise of its 
appellate jurisdiction. 
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attached, 82 and subject to statutory restrictions. 83 
If application is made to the appellate court with¬ 
out first attempting to perfect an undertaking in the 


court below, the applicant must show accident, in¬ 
advertence, surprise, or excusable neglect as an 
excuse for such failure. 84 


Cal.—People v. Associated Oil Co., 
294 P. 717, 211 C. 93. 

International Ass’n of Cleaning 
& Dye House Workers, Local No. 
36, v. Campbell, App., 183 P.2d 141. 
Conditions necessary to exercise of 
power 

(1) Only when the court or judge 
thereof from which the appeal is 
taken or desired to be taken shall 
neglect or refuse to make any order 
or direction not wholly discretion¬ 
ary, necessary to enable the appel¬ 
lant to stay proceedings on an ap¬ 
peal, shall the supreme court or one 
of the justices thereof make such or¬ 
der or direction. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476—Langer v. Courier 
News, 183 N.W. 1009, 48 N.D. 280. 

(2) Only where it is shown that 
any of the sureties to an undertaking 
has become insolvent or there is rea¬ 
son to apprehend that the undertak¬ 
ing is insufficient or when a party 
through mistake or accident omits 
to do any other act necessary to per¬ 
fect the appeal or to stay proceeding 
is the supreme court authorized to 
entertain an application to fix amount 
of bond or to stay appeal. 

N.D.—Bonde v. Stern, supra. 

(3) In other cases, the application 
must be made to the trial court, and 
it is vested with authority to make 
the determination in the first in¬ 
stance; the supreme court has pow¬ 
er only to review the action of the 
trial court. 

N.D.—Bonde v. Stern, supra—Langer 
v. Courier News, supra—-Burger v. 
Sinclair, 140 N.W. 235, 24 N.D. 326. 

Justice to whom application made 
“It is the practice in this Court 
that applications for stay made un¬ 
der this section shall be made to the 
chief justice and in his absence to 
the justice 'having been longest a 
continuous member of the court’, who 
is present and available. This prac¬ 
tice was adopted in order to prevent 
confusion in the clerk’s office and 
successive applications.” 

Wis.—Stale v. Tyler, 300 N.W. 754, 
757, 238 Wis. 589. 

Proceeding equitable in nature 
Cal.—Fulton v. Webb, 72 P.2d 744, 9 
C.2d 726. 

82. Ala.—Riley v. Wilkinson, 25 So. 

2d 384, 247 Ala. 579. 

Cal.—City of South Gate v. City of 
Los Angeles, 58 P.2d 1288, 6 C.2d 
593—Rosenfeld v. Miller, 15 P.2d 
161, 216 C. 560. 

Solomon v. Solomon, 243 P.2d 
556, 110 C.A.2d 660—Armstrong v. 
Sacramento Valley Realty Co., 185 
P. 874, 44 C.A. 1. 


Ky.—Henderson v. Codell Const. Co., 
144 S.W.2d 218, 284 Ky. 214—Good¬ 
win v. Anderson, 106 S.W.2d 152, 
269 Ky. 11. 

N.T.—Bimboni v. McCormack, 157 N. 
Y.S. 299. 

3 C.J. p 1289 note 50. 

Denial of stay without prejudice 
Motion for a stay may be denied 
without prejudice to an application 
to a justice of the court for a stay 
when an appeal is pending. 

N.Y.—Rawe v. State Bd. of Equaliza¬ 
tion and Assessment, 144 N.Y.S.2d 
745, 286 App.Div. 1062. 

Applications in upper and lower 
courts 

An application to the supreme court 
for an order allowing and fixing a 
supersedeas bond on appeal from an 
order denying an application for a 
change of venue will be denied where 
it appears that a similar application 
is pending before the district court, 
which has neither refused nor neg¬ 
lected to act. 

N.D.—Langer v. Courier News, 183 
N.W. 1009, 48 N.D. 280. 

Application properly addressed to 
lower court 

A motion by a judgment debtor, on 
appeal by the judgment creditor from 
an order, quashing a levy of execu¬ 
tion for a stay until bankruptcy pro¬ 
ceedings culminate in debtor's dis¬ 
charge, will be dismissed, without 
prejudice; such motion being prop- 
ei*ly addressed to the circuit court. 
Mo.—John Deere Plow Co. of St. 
Louis v. Brown, 264 S.W. 675, 305 
Mo. 182, followed in Oliver Chilled 
Plow Works v. Brown, 264 S.W. 
677, Nichols Wire & Sheet Co. v. 
Brown, 264 S.W. 677 and First Nat. 
Bank v. Brown, 264 S.W. 677. 
Action pending in trial court 

Where, when motion for security 
was made, no appeal had been taken 
to court of appeals and action was 
still pending in supreme court, mo¬ 
tion for stay was required to be 
made to supreme court, notwithstand¬ 
ing subsequent appeal to court of ap¬ 
peals. 

N.Y.—Kleinman v. Metropolitan Life 
Ins. Co., 81 N.E.2d 818, 298 N.Y. 
217. 

No original jurisdiction 

(1) The supreme court does not 
possess original jurisdiction in in¬ 
junction matters, and will not issue 
a supersedeas which would have the 
effect of granting the injunction 
which the court below refused to 
grant, or stay the effect of a self¬ 
executing judgment. 

Cal.—McCann v. Union Bank & Trust 
Co. of Los Angeles, 47 P.2d 283, 4 
C.2d 24. 


(2) Nor will it issue a writ of su¬ 
persedeas which would have the ef¬ 
fect of restraining enforcement of a 
municipal court judgment pending 
determination of appeal from a supe¬ 
rior court order denying motion to 
restrain enforcement of such munici¬ 
pal court judgment. 

Cal.—McCann v. Union Bank & Trust 
Co. of Los Angeles, supra. 

(3) The operation of a writ of su¬ 
persedeas is limited to issuance of 
the writ by the appellate court in 
aid of its appellate jurisdiction to 
stay proceedings on a judgment or 
order from which appeal is taken. 
Cal.—McCann v. Union Bank & Trust 

Co. of Los Angeles, supra. 

(4) An appellate court will not Is¬ 
sue a supersedeas where its effect 
would be to prevent the trial, thus 
granting the injunction which the tri¬ 
al court denied. 

Cal.—Canavarro v. Theatre and 
Amusement Janitors Union Local 
No. 9, 101 P.2d 1081, 15 C.2d 495. 

83. Ark.—Malvern Brick & Tile Co. 
v. Alexander, 261 S.W.2d 798, 222 
Ark. 587. 

Cal.—People v. Smith, 162 P.2d 475, 

71 C.A.2d 211. 

Ky.—Barronc v. Moseley, 137 S.W. 

531, 143 Ky. 812. 

3 C.J. p 1289 note 51. 

Where the supreme court or a 
judge thereof is empowered to act 
only “when the court or the judge 
thereof from which the appeal is 
taken or desired to be taken shall 
neglect or refuse to make any order 
or direction, not wholly discretion¬ 
ary, necessary to enable the appel¬ 
lant to stay proceedings upon an ap¬ 
peal the supremo court or one of the 
justices thereof shall make such or¬ 
der or direction.” 

Wis.—State v. Tyler, 300 N.W. 754, 
757, 238 Wis. 589. 

84, Cal.—Willis v. Paul, 3 P.2d 339, 
116 C.A. 733. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 

72 N.D, 476. 

Although the appellate court has 
inherent power to grant a superse¬ 
deas, such an order is not a matter 
of right, but to obtain supersedeas, 
good faith of appellant in attempt¬ 
ing to file his undertaking on appeal 
in the lower court must be shown. 
Cal.—Willis v, Paul, 8 P.2d 339, 116 
C.A. 733. 

Unusual emergency 
Inasmuch as the legislature has 
provided a method by which the tri¬ 
al court, in a proper case, may grant 
the stay, the appellate courts should 
not, except in some unusual emer¬ 
gency, exercise their alleged power 
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It has been held that, after an appeal to the court 
of last resort has been perfected, an intermediate 
appellate court cannot direct a supersedeas to the 
trial court. 85 Also, one judge cannot, after ap¬ 
peal from an order of another judge, supersede such 
order; 86 and an inferior court has no power to 
grant an order for a supersedeas to a judgment or 
decree of a superior court. 87 

Where execution issues before appeal or error . 
Where an execution may issue before a writ of er¬ 
ror is sued out or appeal is perfected, but a statute 
provides that, on the perfecting of the appeal, or 
the suing out of the writ of error and the exe¬ 
cution of the proper supersedeas bond, proceed¬ 
ings on the judgment short of the full execution 
of the writ may be stayed, the court will order the 
further execution of the judgment to be stayed on 
the perfecting of the appeal or the suing out of the 
writ of error as above indicated, 88 or the trial court 


APPEAL & ERROR §§ 634-635 

may stay proceedings for a specified time until an 
appeal is taken, and execution cannot issue between 
that time and the expiration of the stay. 89 

§ 635. Discretion of Court or Judge 

Unless statutory provisions make a supersedeas or 
stay of proceedings on appeal a matter of right, the al¬ 
lowance thereof rests in the discretion of the court or 
Judge. 

Where, as discussed supra § 629, the statutes give 
an absolute right to a supersedeas or stay on appeal 
or writ of error on compliance with certain condi¬ 
tions, the granting or refusal thereof is not left to 
the discretion of the court. 90 When, however, the 
matter is not regulated by statute, or when the stat¬ 
ute does not give an absolute right, but leaves the 
matter to the court or judge, a motion for a super¬ 
sedeas or stay is addressed to the discretion of the 
court or judge, 91 and, in the case of an application 


of supersedeas to stay a judgment 
until the petitioner has first pre¬ 
sented the matter to the trial court. 
Cal.—Nuckolls v. Bank of California, 
National Ass’n, 61 P.2d 927, 7 C.2d 
674. 


90. Ind.—State ex rel. Hawthorne v. 

Pefley, 80 N.E.2d 110, 226 Ind. 353. 
Minn.—Corpus Juris Secundum quot¬ 
ed in State v. Northern Pac. Ry. 
Co., 22 N.W.2d 569, 574, 221 Minn. 
400. 


Ga.—Tift v. Atlantic Coast Line R. 
Co., 131 S.E. 46, 161 Ga. 432. 

Ill.—First Nat. Bank of Jonesboro 
v. Road Dist. No. 8, Union County, 
65 N.E.2d 396, 328 Ill.App. 122. 

Iowa.—State ex rel. Adams v. Mur¬ 
ray, 257 N.W. 553, 219 Iowa 108. 

La.—Saint v. Allen, 125 So. 72, 169 
La. 265—Mitchell v. Dixie Ice Co., 
102 So. 497, 157 La. 383. 

Md.—State Founders v. Oliver, 169 
A. 59, 165 Md. 360. 

Minn.—Corpus Juris Secundum quot¬ 
ed in State v. Northern Pac. Ry. 
Co., 22 N.W.2d 669, 574, 221 Minn. 
400. 

N.T.—City of Utica v. Hanna, 162 N. 
E. 573, 249 N.T. 26. 

Okl.—Busby v. Eaves, 237 P.2d 445, 
205 Okl. 346—1942 Chevrolet Auto¬ 
mobile Motor No. BA—193397 v. 
State ex rel. Cline, 128 P.2d 448, 191 
Okl. 26—Aycock v. Harriman, 95 
P.2d 110, 185 Okl. 590—State ex 
rel. Horton v. Fidelity & Deposit 
Co. of Maryland, 66 P.2d 85, 179 
Okl. 437—American Surety Co. of 
New York v. Marsh, 293 P. 1041, 
146 Okl. 261—New Amsterdam Cas¬ 
ualty Co. v. Scott, 234 P. 181, 106 
Okl. 268. 

Philippine.—Macke v. Camps, 5 
Philippine 185—Case v. Metropole 
Hotel, 5 Philippine 49—Calvo v. 
Gutierrez, 4 Philippine 203—Bene- 
dicto v. De la Rama, 2 Philippine 
293. 

S.D.— Corpus Juris cited in Smith v. 
Reid, 244 N.W. 81, 84, 60 S.D. 128. 

Tex.—Texas Liquor Control Bd. v. 
Continental Distilling Sales Co., 
Civ.App., 203 S.W.2d 288. 

3 C.J. p 1289 note 58. 

Broad discretion 

Cal.—Ott v. Gotfried. 103 F.2d 207, 89 
C.A.2d 397. 


85. Cal.—Baumann v. Harrison, 86 
P.2d 366, 30 C.A.2d 369. 

Mo.—In re Life Assoc, of America, 
12 Mo.App. 584. 

Petition for certification filed and 
granted 

N.J.—Sun Dial Corp. v. Rideout, 106 
A.2d 747, 31 N.J.Super. 375, modi¬ 
fied on other grounds 111 A. 2d 881, 
17 N.J. 517. 

86. Cal.—Solomon v. Solomon, 243 
P.2d 556, 110 C.A.2d 660. 

S.C.—Duncan v. Union-Buffalo Mills 
Co., 96 S.E. 522, 110 S.C. 302. 

3 C.J. p 1289 note 53. 

Necessity of relief no excuse 

Fact that defendant, in a suit to 
enjoin operation of a sewage disposal 
plant polluting a stream, was ob¬ 
liged to have relief against an in¬ 
junction decree, so that its superse¬ 
deas proceeding before another cir¬ 
cuit judge was taken almost under 
duress, does not avail it. 

S.C.—Duncan v. Union-Buffalo Mills 
Co., supra. 

87. Tenn.—Dibrell v. Eastland, 3 
Yerg. 506. 

S C.J. p 1289 note 54. 

88. N.Y.—Livingston v. New York 
El. R. Co., 15 N.Y.S. 191, 60 Hun 
473, 21 N.Y.Civ.Proc. 210. 

Delafield v. Sandford, 3 Hill 473. 
Or.—Daly v. Wolfard Bros., 262 P.2d 
917, 204 Or. 241. 

89. N.Y.—Laux v. Gildersleeve, 47 
N.Y.S. 770, 22 App.Div. 98. 

3 C.J. p 1289 note 56. 

4A C.J.S.—29 


Pa.—Woodbridge v. Hall, Com.Pl., 34 
Erie Co. 1. 

Utah.—Elliot v. Whitmore, 37 P. 459, 
10 Utah 238. 

3 C.J. p 1289 note 57. 

91. U.S.—Flint River Pecan Co. v. 
Fry, C.C.A.Ga., 29 F.2d 457. 

Ariz.—Corpus Juris Secundum cited 
in State Board of Barber Exam¬ 
iners v. Walker, 192 P.2d 723, 730, 
67 Ariz. 156. 

Cal.—Walker v. Wells Fargo Bank & 
Union Trust Co., 65 P.2d 1299, 8 C. 
2d 447—Ballinger v. Ballinger, 61 
P.2d 45, 7 C.2d 307, reheard 70 P. 
2d 629, 9 C.2d 330—Messenkop v. 
Duffleld, 294 P. 715, 211 C. 222. 

Erickson v. Bohne, 261 P.2d 782, 
120 C.A.2d 606—Alhambra Shum- 
way Mines v. Alhambra Gold Mine 
Corp., 240 P.2d 340, 109 C.A.2d 119 
—Yee Kee Chong v. Pacific Freight 
Lines, 164 P.2d 43, 72 C.A.2d 219— 
Kane v. Universal Film Exchanges, 
89 P.2d 693, 32 C.A.2d 365, hearing 
denied 91 P.2d 577, 32 C.A.2d 365— 
Homestake Mining Co. v. Superior 
Court of City and County of San 
Francisco, 54 P.2d 535, 11 C.A.2d 
488—McKenzie v. Los Angeles Life 
Ins. Co., 263 P. 338, 88 C.A. 259, 
followed in Burr v. Western States 
Life Ins. Co., 290 P. 1092, 101 C.A. 
792—Kaiser v. Hancock, 143 P. 614, 
25 C.A. 323. 

Fla.—State v. Chillingworth, 138 So. 
383, 103 Fla. 898—Hathaway v. 
Munroe, 119 So. 149, 97 Fla. 28— 
Reid V. Barry, 107 So. 264, 90 Fla. 
772. 
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to the trial court, mandamus will not lie to control 
its discretion in the matter as discussed in the title 
Mandamus § 92. 

When application for a supersedeas or stay is 
made to an appellate court or judge, the granting or 
refusal thereof is usually discretionary, 92 and the 
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power to grant it, will be exercised with caution, 
and only in a clear case, 93 or in cases where a 
stay is necessary to preserve the fruits of the ap¬ 
peal in the event that it proves successful. 93 * 0 
The court having jurisdiction of the appeal should 
be careful not to nullify a statute prohibiting the 
stay of an action to abate a public nuisance. 93 * 10 


Judicial discretion 

Wash.—State ex rel. Langlie v. 
Wright, 215 P.2d 407, 35 Wash.2d 
703. 

Sound discretion 

Cal.—Kim v. Chinn, 123 P.2d 438, 20 
C.2d 12—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 89 P.2d 
637, 13 C.2d 306. 

Dowling v. Fedele, 254 P.2d 605, 
116 C.A.2d 849—Back v. Hook, 225 
P.2d 1005, 101 C.A.2d 656—Interna¬ 
tional Ass’n of Cleaning & Dye 
House Workers, Local No. 36, v. 
Campbell, App., 183 P.2d 141. 

Del.—Blaustein v. Standard Oil Co.. 
45 A.2d 533. 

Miss.—Orkin Exterminating Co. of 
Memphis v. Posey, 67 So.2d 526, 
218 Miss. 611—Sartin v. Barlow ex 
rel. Smith, 16 So.2d 372, 196 Miss. 
159. 

N.J.—Doughty v. Somerville & East¬ 
on JR. R. Co., 7 N.J.Ecl. 629, 51 Am. 
Dec. 267. 

N.Y.—Application of Mott, 123 N.Y. 
S.2d 603. 

Sound judicial discretion 
Fla.—All Florida Sur. Co. v. Coker, 
79 So.2d 762. 

Sound legal discretion 
Ga.—J. C. Lewis Motor Co. v. Mayor, 
etc., of City of Savannah, 82 S.E.2d 
132, 210 Ga. 591—Prater v. Barge, 

78 S.E. 119, 139 Ga. 801. 

Sound and reasonable discretion 
Hawaii.—Collection Corporation v. 

Anami, 33 Hawaii 911. 

Wide discretion 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476. 

Allowance held abuse of discretion 
Miss.—Sartin v. Barlow ex rel. Smith, 
16 So.2d 372, 196 Miss. 159. 

Abuse of discretion held not shown 

(1) Allowance of supersedeas, 
without bond, held not abuse of dis¬ 
cretion. 

Neb.—Power Oil Co. v. Cochran, 295 
N.W. 805, 138 Neb. 827. 

(2) Refusal of supersedeas held 
not abuse of discretion. 

Fla.—All Florida Sur. Co. v. Coker, 

79 So.2d 762. 

Ga.—J. C. Lewis Motor Co. v. Mayor, 
etc., of City of Savannah, 82 S.E.2d 
132, 210 Ga. 591—Prater v. Barge, 
78 S.E. 119, 139 Ga. 801. 

(3) Where chancellor heard the 
evidence and thereafter, on rendition 
of his decree, denied the request for 
an appeal with supersedeas, appel¬ 


late court would not say that such 
action constituted abuse of sound 
discretion vested in chancellor. 

Miss.—Orkin Exterminating Co. of 
Memphis v. Posey, 67 So.2d 526, 
218 Miss. 611. 

Suspensive appeal 

(1) Refusal of suspensive appeal 
from a preliminary injunction, fully 
preserving defendants' rights, is a 
proper exercise of discretion. 

La.—Guidry v. Board of Com’rs, La¬ 
fourche Basin Levee Dist., 129 So. 
688, 19 La.App. 696. 

(2) Where the lower court did not 
abuse its discretion in refusing sus¬ 
pensive appeal from a judgment 
granting a preliminary injunction, 
application of appellant in the court 
of appeal for a suspensive appeal 
would be refused. 

La.—Collins v. McLemore, App., 166 
So. 874. 

(3) The granting of a suspensive 
appeal from a preliminary injunction 
is within the sound discretion of the 
court to which the application is 
made. 

La.—U. S. Tire Supply Co. v. Gulf 
Dist. Nat. Maritime Union of 
America, App. f 189 So. 352. 

(4) The allowance or refusal of 
suspensive appeals in cases of tem¬ 
porary injunctions is in the discre¬ 
tion of the court. 

La.—Cantelli v. Hamlin, App., 83 So. 
2d 563—Louisiana State Bd. of 
Medical Examiners v. Tackett, 
App., 70 So.2d 207. 

(5) Court properly exercised its 
discretion in granting suspensive ap¬ 
peal in view of fact that preliminary 
injunction would cause immediate ir¬ 
reparable injury. 

La.—Louisiana State Bd. of Medical 
Examiners v. Tackett, App., supra. 

(6) Denial of suspensive appeal 
held abuse of discretion. 

La.—Tennant v. Russell, 29 So.2d 167, 
210 La. 1092. 

(7) Court of appeal will not grant 
suspensive appeal except on showing 
of abuse of discretion by lower court. 
La.—U. S. Tire Supply Co. v. Gulf 

Dist. Nat. Maritime Union of 
America, App., 189 So. 352. 

Order of stay held proper 
An order of the trial court sus¬ 
pending and superseding appointment 
of receivers, on filing of an appeal 
bond, directing the return of proper¬ 
ty, and dissolving the injunction. 
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Md.—State Founders v. Oliver, 169 
A. 59, 165 Md. 3G0. 

Denial of stay 

Where a bank sued a maker and 
a surety on a note and a verdict was 
directed against the surety and he, 
being doubtful of his right to file a 
pauper affidavit, petitioned for an in¬ 
junction and a writ of supersedeas, 
it was not error to deny the petition. 
Ga.—Armstrong v. Citizens' & South¬ 
ern Bank, 85 S.E. 851, 143 Ga. 677. 

92. Cal.—Segarini v. Bargagliotti, 
226 P. 2, 193 C. 538—Luckenbach 
v. Laer, 204 P. 591, 188 C. 175. 

Dowling v. Fedele, 254 P.2d 605, 
116 C.A.2d 849—Bogart v. Board of 
Medical Examiners, 221 P.2d 168, 
99 C.A.2d 170—People v. Smith, 162 
P.2d 475, 71 C.A.2d 211—West Coast 
Home Imp. Co. v. Contractors’, etc., 
App., 155 P.2d 8G3, followed in 155 
P.2d 868—Homestake Mining Co. v. 
Superior Court of City and County 
of San Francisco, 54 P.2d 535, 11 C. 
A.2d 488—Parrett v. Carothers, 41 
P.2d 595, 4 C.A.2d 724—Kerr v. 
Kerr, 14 P.2d 316, 126 C.A. 160- 
People v. Piazza, 209 P. 1017, 59 C. 
A. 43. 

S.D.—Smith v. Reid, 244 N.W. 81, 60 
S.D. 128. 

Wash.—St. Paul & Tacoma Lumber 
Co. v. Department of Labor and In¬ 
dustries, 144 P.2d 260, 19 Wash.2d 
639—State v. Superior Court of 
Washington for Spokane County, 
187 P. 358, 109 Wash. 634, 9 A.L.R, 
157. 

3 C.J. p 1290 note 60. 

93. Fla.—Frazier v. Watriss, 139 So. 
189, 105 Fla. 102. 

S.D.—In re Mee, 187 N.W. 540, 45 S. 
D. 303. 

Wash,—Shamley v. City of Olympia, 
286 P.2d 702, 47 Wash.2d 124- 
State v. Superior Court of Pacific 
County, 209 P. 704, 121 Wash. 442. 
3 C.J. p 1290 note 61. 

Stay refused 

Tex.—Pitts v. G. F. C. Corp., Civ. 
App., 228 S.W.2d 261. 

93.5 Wash.—Shamley v. City of 
Olympia, 286 P.2d 702, 47 Wash.2d 
124—Northwestern Improvement 

Co. v. McNeil, 167 P. 115, 98 Wash. 

1 . 

93.10 Cal.—United v. Berg, 258 P. 
942, 202 C. 10. 

People v. Smith, 162 P.2d 475, 71 
C.A.2d 211, 
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The discretion of the trial court in allowing or 
denying a supersedeas is subject to review by the 
appellate court where the order entered on the ap¬ 
plication for a stay is deemed to be arbitrary or un¬ 
reasonable; 93 - 15 but an appellate court, except in 
a proper case, will not control the exercise of dis¬ 
cretion of trial court in granting or refusing a su¬ 
persedeas. 93 - 20 At common law the trial court had 
the power, in its discretion, to stay the prohibitory 
part of a judgment wholly or on condition; 93 - 25 
and this power is said not to have been withdrawn 
or limited by statute, 93 - 30 and a judgment which is 
strictly prohibitory may be wholly or conditionally 
stayed, in the discretion of the trial court by a 
special order to that effect. 93 * 35 

Where it appears that the petitioner has, in good 
faith, attempted to comply with the law and the 
respondent will not suffer injury, liberality should 
characterize the exercise of discretion to the end 
that the status quo may be maintained and the fruits 
of the appeal preserved. 93 - 40 


§§ 635-636 

Reinstatement of injunction . While the rule for¬ 
merly was that an appeal from a decree dismissing 
a bill for injunction reinstated the injunction, this 
may lie, under statutory provision, in the chancel¬ 
lor’s discretion. 93 - 45 

§ 636. Grounds for Allowance or Refusal 

A supersedeas or stay will be granted only on good 
cause shown. The grounds for allowance or refusal 
thereof are numerous; in general, it may be said that a 
stay or supersedeas will be allowed or refused on the 
particular grounds best fitting the exigencies of the in¬ 
dividual case, and with a view to doing justice between 
the parties. 

To state adequate grounds for the issuance of a 
writ of supersedeas, it must be shown that there 
is something for it to act on. 93 - 80 

Except where the court is bound to allow a super¬ 
sedeas or stay as a matter of right, an order for a 
supersedeas or stay will be granted only on good 
cause shown and where a proper case for exercise 
of the discretion of the court is made out. 94 As a 


93.15 Fla.—All Florida Sur. Co. v. 
Coker, 79 So.2d 762. 

93.20 Ga.—Hartsfield Co. v. Shoaf, 
191 S.E. 693, 184 Ga. 454. 

Motion for stay denied without prej¬ 
udice to rig-lit to renew 
In absence of any showing that 
the chancellor would not conduct pro¬ 
ceedings before him so as to protect 
rights of respective parties, appel¬ 
lant's motion for order to stay all 
proceedings in trial court until ap¬ 
peal was determined would be de¬ 
nied without prejudice to right of 
appellant to renew such in future. 
Del.—duPont v. duPont, 82 A.2d 376, 
32 Del.Ch. 405. 

93.25 Wis.—Carpenter Baking Co. v. 
Bakery Sales Drivers Local Union, 
No. 344, 296 N.W. 118, 237 Wis. 24. 

93.30 Wis.—Carpenter Baking Co. v. 
Bakery Sales Drivers Local Union, 
No. 344, supra. 

93.35 Wis.—Carpenter Baking Co. v. 
Bakery Sales Drivers Local Union, 
No. 344, supra. 

93.40 Cal.—Kim v. Chinn, 123 P.2d 
438, 20 C.2d 12. 

Dowling v. Fedele, 254 P.2d 605, 
116 C.A.2d 849. 

93.45 Tenn.—Foster v. Harle, 57 S. 
W.2d 452, 165 Tenn. 616. 

Bilbrey v. Smith, 158 S.W.2d 735, 
25 Tenn.App. 446. 

SZJ8Q Cal.—Stewart v. Hurt, 68 P.2d 
726, 9 C.2d 39. 

94. Cal.—Canavarro v. Theatre and 
Amusement Janitors Union Local 
No. 9, 101 P.2d 1081, 15 C.2d 495— 
Bryan v. Superior Court in and for 


City and County of San Francisco, 
147 P. 938, 169 C. 761. 

Erickson v. Bohne, 261 P.2d 782, 
120 C.A.2d 606. 

Fla.—Dade County v. Snyder, 184 So. 
489, 134 Fla. 756. 

Nev.—Corpus Juris Secundum cited 
in Kress v. Corey, 189 P.2d 352. 
360, 65 Nev. 1. 

N.D.—Haaland v. Verendrye Elec. Co¬ 
op., 66 N.W.2d 902. 

Tenn.—First Nat’l Bk. v. Planters 
Nat'l Bk., 9 Tenn.App. 87—Sullivan 
v. Eason. 5 Tenn.App. 137. 

3 C.J. p 1290 note 63. 

"The writ of supersedeas will is¬ 
sue only where a stay is not provid¬ 
ed by statute, or, if a statutory stay 
be provided, sufficient reason appears 
why the appellants have not perfect¬ 
ed the stay in accordance therewith " 
Cal.—In re Morro, 92 P.2d 1012, 1014, 
14 C.2d 134. 

Determination of novel question 

(1) On appeal from an order de¬ 
nying motion to set aside an order for 
examination of defendant husband 
before trial of the wife's action for 
separation, stay of proceedings 
should be granted, where the appel¬ 
late division has never passed on the 
right to such examination. 

N.Y.—Linnekin v. Linnekin, 159 N. 
Y.S. 767, 96 Misc. 56. 

(2) Where the question presented 
to the trial court is of first impres¬ 
sion, a stay will be granted pending 
appeal to the appellate court. 

Del.—Blaustein v. Standard Oil Co., 
45 A.2d 533, 4 Terry 238. 

N.Y.—Pierne v. Valentine, 37 N.Y.S. 
2d 519, 179 Misc. 114, reversed on 
other grounds 42 N.Y.S.2d 404, 266 
App.Div. 70, modified on other 

451 


grounds 52 N.E.2d 890, 291 N.Y. 
333. 

(3) "Since, however, the defendant 
is convinced that it has the power 
to appear in person in this action, 
and since it has the decision of a 
court of co-ordinate jurisdiction to 
sustain its view and this matter has 
not yet been passed upon by our Ap¬ 
pellate Courts, a stay is granted to 
the defendant pending appeal to the 
Appellate Division." 

N.Y.—Mortgage Commission of New 
York v. Great Neck Improvement 
Co., 295 N.Y.S. 107, 114, 162 Misc. 
416. 

Cause for exercise of powers by ap¬ 
pellate court 

If, on motion for supersedeas, a 
district court should refuse to act, or 
if an appellant should be otherwise 
prevented from obtaining a timely or 
effectual order from that court, or 
bond given should prove unavailing 
for some reason beyond appellant's 
control, or without his fault, an or¬ 
der by the supreme court after ac¬ 
quiring appellate jurisdiction might 
become proper. 

Wyo.—Farmers’ State Bank of Riv¬ 
erton v. Haun, 213 P. 361, 29 Wyo. 
322. 

Action pending In federal court 

Where identical action was pend¬ 
ing in federal court, and relief to 
which party was entitled might be 
had in such action, stay of state 
court action would be granted with¬ 
out prejudice to right of parties to 
move to vacate stay on proof of facts 
rendering continuance of stay harm¬ 
ful. 

N.Y.—Shanik v. Aller, 52 N.Y.S.2d 87, 
268 App.Div. 1007. 
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rule, a supersedeas or stay should be granted, if the 
court has the power to grant it, whenever it ap¬ 
pears that without it the objects of the appeal or 
writ of error may be defeated , 95 or that it is rea¬ 
sonably necessary to protect appellant or plaintiff 
in error from irreparable or serious injury in case 
of a reversal, and it does not appear that appellee 
or defendant in error will sustain irreparable or dis- 
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proportionate injury in case of affirmance . 96 

A supersedeas or stay should be granted where, 
since the judgment appealed from has been rendered, 
the doctrine on which it was founded has been over¬ 
ruled by the appellate court , 97 where the loss or 
damage occasioned by the stay can be met by a 
money award , 98 where important questions of law 


95. U.S.—Janssen v. Belding-Corti- 
celli, C.C.A.Pa., 79 F.2d 828. 

Ariz.—Chalmers v. Phelps, 53 P.2d 
731, 47 Ariz. 64. 

Cal.—Tucker v. Howe, 17 P.2d 103, 
217 C. 23—Rosenfeld v. Miller, 15 
P.2d 161, 216 C. 560. 

Williams v. Spence, 296 P.2d 577, 
141 C.A.2d 213—John Paul Lumber 
Co. v. Agnew, 254 P.2d 131, 116 C. 
A.2d 638—International Ass’n of 
Cleaning- and Dye House Workers, 
Local No. 36 v. Campbell, App., 183 
P.2d 141—Dunham v. Cantlay & 
Tanzola, 34 P.2d 1031, 140 C.A 132. 

Del.—McDaniel v. Franklin Ry. Sup¬ 
ply Co., 177 A 544, 20 Del.Ch. 354. 

Fla.—Jerles Inv. Co. v. Wells, 177 
So. 313, 130 Fla. 136. 

Minn.— Corpus Juris Secundum quot¬ 
ed in State v. Northern Pac. Ry. 
Co., 22 N.W.2d 569, 574, 22 1 Minn. 
400. 

Nev.— Corpus Juris Secundum cited 
in Kress v. Corey, 189 P.2d 352, 360, 
65 Nev. 1. 

N.J.—Schuster v. .Ventnor Gardens, 
140 A. 783, 102 N.J.Eq. 357. 

Or.—State v. Tazwell, 283 P. 745, 132 
Or. 122. 

3 C.J. p 1290 note 65. 

96. Cal.—Foster v. Fernandes, 252 
P. 726, 200 C. 274, motion denied 
257 P. 503, 201 C. 450—Freeman v. 
Donohoe, 204 P. 593, 188 C. 170— 
Halsted v. First Sav. Bank, 160 P. 
1075, 173 C. 605. 

Becker v. Hendricks, 292 P. 546, 
109 C.A 166—Bandini Petroleum 
Co. v. Hartman, 269 P. 559, 93 C.A 
221 . 

Fla.—Hathaway v. Munroe, 119 So. 
149, 97 Fla. 28. 

Ga.—Biggers v. Hope, 167 S.E. 176, 
176 Ga. 141—Brandon v. Brandon, 
115 S.E. 115,154 Ga. 661. 

Idaho.— Corpus Juris cited In McHan 
v. McHan, 80 P.2d 29, 31, 59 Idaho 
41—Kiefer v. City of Idaho Falls, 
265 P. 701, 46 Idaho 1. 

Iowa.—Chicago, R. I. & P. Ry. Co. v. 
Woods, 195 N.W. 957, 196 Iowa 1063 
—Town of Williams v. Iowa Falls 
Electric Co., 170 N.W. 815, 185 Iowa 
493. 

Mich.—Red Star Motor Drivers’ Ass’n 
v. City of Detroit, 210 N.W. 496, 
236 Mich. 422, error dismissed 48 
S.Ct 27, 275 U.S. 486, 72 L.Ed. 386. 

Minn.— Corpus Juris Secundum quot¬ 
ed in State v. Northern Pac. Ry. 
Co., 22 N.W. 2d 669, 574, 221 Minn. 
400. 


Nev.—Corpus Juris Secundum cited 
in Kress v. Corey, 189 P.2d 352, 360, 
65 Nev. 1. 

N.Y.—Cavanagh v. Hutcheson, 252 
N.Y.S. 113, 232 App.Div. 470—In re 
Quicksilver Mining Co., 172 N.Y.S. 
410, 184 App.Div. 637. 

Or.—State v. Tazwell, 283 P. 745, 132 
Or. 122. 

S.C.—Watson v. Jennings, 144 S.E. 
78, 146 S.C. 372. 

S.D.—State v. Belatti, 161 N.W. 614, 
38 S.D. 410. 

Tex.—E. P. Lipscomb & Co. v. Ordo¬ 
nez, Civ.App., 273 S.W. 902—Thur¬ 
man v. Kirkland, Civ.App., 260 S. 
W. 677. 

Wash.—Shamley v. City of Olympia, 
286 P.2d 702, 47 Wash.2d 124- 
West Side Irrigating Co. v. Chase, 
192 P. 892, 112 Wash. 579. 

3 C.J. p 1290 note 66. 

Stay held warranted 

(1) Where plaintiff lienholder had 
foreclosed a mortgage joining anoth¬ 
er lienholder as defendant, and the 
trial court rendered judgment for 
plaintiff lienholder, defendant lien¬ 
holder was entitled to a writ of su¬ 
persedeas to enjoin judicial sale of 
the property while his appeal was 
heard. 

Tex.—R. B. Spencer & Co. v. Texas 
Pacific Coal & Oil Co., Civ.App., 84 
S.W.2d 853. 

(2) A reviewing court should is¬ 
sue a supersedeas to protect nonap¬ 
pealing trustees on appeal by benefi¬ 
ciaries from a judgment directing 
the trustees to pay the balance of 
the trust fund to the settlor where 
evidence showed that the settlor was 
seventy-nine years of age, was large¬ 
ly indebted, and was without other 
property. 

Cal.—Kentfleld v. Kentfield, 51 P.2d 
94, 4 C.2d 532. 

(3) Taxpayers suing the city to re¬ 
strain further proceedings under an 
alleged void contract are entitled to 
supersedeas on appeal after dismissal 
to prevent payment of warrants, al¬ 
though another injunction suit was 
pending. 

Idaho.—Kiefer ▼. City of Idaho Falls, 
265 P. 701, 46 Idaho 1. 

(4) In a stockholder’s action to 
enjoin the corporation from issuing 
new stock, the court will grant ap¬ 
plication of complainants for a stay 
of the effect of the dissolution of 
the preliminary restraint and the re¬ 
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fusal of the temporary injunction, 
pending an appeal to the court of er¬ 
rors and appeals, where such a stay 
will merely delay to some extent the 
complete rehabilitation of the corpo¬ 
ration’s business, and the refusal of 
the stay will result in destruction of 
the subject-matter of the action be¬ 
fore relief could be obtained by com¬ 
plainants from the court of errors 
and appeals. 

N.J.—Grausman v. Puerto Rican- 
American Tobacco Co., 121 A 895, 
95 N.J.Eq. 155, affirmed 122 A. 815, 
95 N.J.Eq. 223. 

(5) Where writ of ne exeat issued 
in separate maintenance suit was va¬ 
cated and cash bail ordered refund¬ 
ed, wife was entitled to a stay pend¬ 
ing appeal from order, particularly 
in absence of showing that stay 
would result in exceptional hardship 
to husband. 

N.J.—Tracy v. Tracy, 54 A.2d 818, 
140 N.J.Eq. 496. 

(6) Where trial court erroneously 
attempts to enforce obedience to or¬ 
der appealed from, mandatory in¬ 
junction having been issued, supreme 
court will grant writ of supersedeas 
as matter of right without reference 
to the possible irreparable injury to 
the parties. 

Cal.—Feinberg v. Doe, 92 P.2d 640, 
14 C.2d 24. 

(7) Other actions. 

Cal.—Bank of American Nat. Trust 
& Savings Ass'n v. Standard Oil 
Co. of California, 73 P.2d 903, 10 
C.2d 90. 

Erickson v. Bohne, 261 P.2d 782, 
120 C.A.2d 606—Wilkman v. Banks, 
261 P.2d 299, 120 C.A.2d 521—Sub¬ 
urban Gas Service v. Higgins, 220 
P.2d 798, 98 C.A.2d 767—In re 

Walters’ Estate, 208 P.2d 713, 93 
C.A.2d 208—City of Pasadena v. 
City of Alhambra, 170 P.2d 499, 75 
C.A.2d 91—Hammond v. McDonald, 
113 P.2d 899, 45 C.A.2d 226—Math- 
ewson v. Naylor, 62 P.2d 154, 17 
C.A.2d 420. 

N.D.—Haaland v. Verendrye Elec. Co¬ 
op., 66 N.W.2d 902. 

97. N.Y.—Sixth Ave. R. Co. v. Gil¬ 
bert El. R. Co-, 3 Abb.N.Cas. 53, 

98. Minn.— Corpus Juris Secundum 
quoted in State v. Northern Pac. 
Ry. Co., 22 N.W.2d 569, 574, 221 
Minn. 400. 
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are raised, which, if decided in favor of appellant 
or plaintiff in error, will require a reversal," where 
in the event of a reversal appellants will be deprived 
of legal rights accorded by the reversal ,"- 5 where 
appellants would otherwise be deprived of the fruits 
of their victory on appeal , 99 - 10 where it appears nec¬ 
essary to preserve the status quo ,"- 15 where sub¬ 
stantial rights will be affected ,"- 20 or where it can 
be granted without depriving respondent of a sub¬ 
stantial right ."- 25 Also, a supersedeas or stay 
should be granted where an attempt is made to 
try the case on insufficient notice , 99 - 30 where ap¬ 
peal presents debatable questions of law ,"- 35 where, 
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unless it is granted, the statute of limitations wilt 
have barred the action ;"* 40 and it should be grant¬ 
ed to subserve the ends of justice ,"* 45 to avoid a 
multiplicity of suits , 1 or to protect the jurisdiction 
of the appellate court . 2 A district judge is not jus¬ 
tified in refusing to grant a suspensive appeal on 
the ground that the court of appeal is not the ap¬ 
propriate appellate tribunal . 2 * 5 

On the other hand, as a rule, a supersedeas or stay 
will not be granted by either the lower or the ap¬ 
pellate court unless it appears to be necessary to 
prevent irreparable injury or a miscarriage of jus¬ 
tice , 3 and that substantial questions will be present- 


Wash.—State v. Superior Court for 
King County, 183 P. 74, 108 Wash. 
183. 

99. Fla.—Hathaway v. Munroe, 119 
So. 149, 97 Fla. 28. 

Minn.—Corpus Juris Secundum quot¬ 
ed in State v. Northern Pac. Ry. 
Co., 22 N.W.2d 669, 674, 221 Minn. 
400. 

8 C.J. p 1290 note 68. 

99.5 Iowa.—Dallas Real Estate Co. 
v. Groves, 289 N.W. 900, 228 Iowa 
1232. 

99.10 Iowa.—Dallas Real Estate Co. 
v. Groves, supra. 

99J.5 Cal.—Stewart v. Hurt, 68 P. 
2d 726, 9 C.2d 39. 

Williams v. Spence, 296 P.2d 577, 
141 C.A.2d 213—Sullwold v. Mor¬ 
ris, 105 P.2d 990, 41 C.A.2d 18— 
Willingham v. Pecora, 104 P.2d 405, 
40 C.A.2d 123. 

Idaho.—McHan v. McHan, 80 P.2d 
29, 69 Idaho 41. 

N.J.—Christiansen v. Local 680 of 
Milk Drivers and Dairy Employees 
of New Jersey, 12 A.2d 170, 127 N. 
J.Eq. 215—Doughty v. Somerville 
& Easton R. R. Co., 7 N.J.Eq. 629, 
51 Am.Dec. 267. 

99.20 N.Y.—Edell v. Edell, 17 N.Y. 
S.2d 55, 258 App.Div. 420. 

99.25 Cal.—Luckenhach v. Laer, 204 
P. 591, 188 C. 175. 

Hammond v. McDonald, 113 P.2d 
899, 45 C.A.2d 226. 

99.30 N.Y.—In re Almroth, 12 N.Y. 

S.2d 858, 257 App.Div. 1023, affirm¬ 
ed 17 N.Y.S.2d 225, 258 App.Div. 
378. 

99.35 N.Y.—Sakin v. London, New 
York, Shanghai Trading Corp., 99 
N.Y.S. 2d 218. 

99.40 Iowa.—Dallas Real Estate Co. 
v. Groves, 289 N.W. 900, 228 Iowa 
1232. 

99.45 Idaho.—McHan v. McHan, 80 
P.2d 29, 59 Idaho 41. 

N.J.—Christiansen v. Local 680 of 
Milk Drivers and Dairy Employees 
of New Jersey, 12 A.2d 170, 127 N. 
J.Eq. 215. 


1. Cal.—Field v. Hughes, App., 16 
P.2d 160. 

Minn.—Corpus Juris Secundum quot¬ 
ed in State v. Northern Pac. Ry. 
Co., 22 N.W.2d 569, 574, 221 Minn. 
400. 

"The judgment, if upheld, will 
serve as a precedent for several 
cases of a like kind now held in this 
trial court awaiting the decision on 
the appeal in this case. The appel¬ 
late court, in its wisdom, may enun¬ 
ciate a standard of judgment which 
will apply not only to this case, but 
to those other cases. The defend¬ 
ant’s attorney, in obedience to his 
oath of office and his conception of 
his duty, wishes to argue the merits 
of this litigation in the appellate ju¬ 
risdiction. His attitude is not only 
a commendable one, but in the inter¬ 
ests of justice should be encourag¬ 
ed." 

N.Y.—Buxbaum v. Assicurazioni 

Generali, 34 N.Y.S.2d 480, 482, af¬ 
firmed 36 N.Y.S.2d 191, 264 App. 
Div. 855. 

Writ of supersedeas would be grant¬ 
ed to stay a suit to compel a minor’s 
insurer to satisfy a judgment pro¬ 
cured against the minor without ap¬ 
pointment of a guardian pending ap¬ 
peal from an order refusing to va¬ 
cate the judgment. 

Cal.—Field v. Hughes, App., 16 P.2d 
160. 

Multiplicity held not shown 
Tex.—McCarther v. Pleasant Betha¬ 
ny Baptist Church of Elgin, Civ. 
App., 195 S.W.2d 819, error refus¬ 
ed no reversible error. 

2. Cal.—Nuckolls v. Bank of Cali¬ 
fornia, National Ass’n, 61 P.2d 927, 
7 C.2d 574. 

John Paul Lumber Co. v. Agnew, 
254 P.2d 131, 116 C.A.2d 638—Ru¬ 
bin v. American Sportsmen Televi¬ 
sion Equity Soc., 227 P.2d 303, 102 
C.A.2d 288. 

Minn.—Corpus Juris Secundum quot¬ 
ed in State v. Northern Pac. Ry. 
Co., 22 N.W.2d 569, 575, 221 Minn. 
400. 


Tex.—Staples v. State, 245 S.W. 639, 
112 Tex. 61. 

Aid of appellate jurisdiction 

A supersedeas is issued in aid of 

appellate jurisdiction. 

Cal.—In re Lee’s Estate, 158 P.2d 
193, 26 C.2d 295—Stewart v. Hurt, 
68 P.2d 726, 9 C.2d 39—Rosenfeld 
v. Miller, 15 P.2d 161, 216 C. 560. 

West Coast Home Imp. Co. v. 
Contractors’, etc., 155 P.2d 863, 68 
C.A.2d 1, followed in 155 P.2d 868, 
68 C.A.2d 894—Homestake Mining 
Co. v. Superior Court of City and 
County of San Francisco, 54 P.2d 
535, 11 C.A.2d 488—Norton v. Mu¬ 
nicipal Court, *48 P.2d 124, 8 C.A.2d 
368. 

2.5 La.—Beauregard v. Hundley, 
App., 66 So.2d 35. 

3. Cal.—Nuckolls v. Bank of Califor¬ 
nia, National Ass’n, 61 P.2d 927, 7 
C.2d 574—Dry Cleaners & Dyers In¬ 
stitute of San Francisco & Bay 
Counties v. Reiss, 54 P.2d 470, 5 
C.2d 306—Duncan v. Superior Court 
in and for City and County of San 
Francisco, 44 P.2d 356, 3 C.2d 143 
— U. S. v. Berg, 258 P. 942, 202 C. 
10 . 

Solomon v. Solomon, 243 P.2d 556, 
110 C.A.2d 660—Solorza v. Park 
Water Co., 183 P.2d 275, 80 C.A.2d 
809—Ott v. Gotfried, 103 P.2d 207, 
39 C.A.2d 397. 

Colo.—Ross v. Colorado Title & Trust 
Co., 157 P. 1167, 61 Colo. 590. 

Del.—Blaustein v. Standard Oil Co., 
Super., 45 A.2d 533, 4 Terry 238. 

Ill.—Chicago Title & Trust Co. v. 
Wabash-Randolph Corp., 57 N.E. 
2d 881, 388 Ill. 376. 

Miss.—Orkin Exterminating Co. of 
Memphis v. Posey, 67 So.2d 526, 
218 Miss. 611— Corpus Juris Secun¬ 
dum quoted in Sartin v. Barlow ex 
rel. Smith, 16 So.2d 372, 376, 196 
Miss. 159. 

Nev.— Corpus Juris Secundum cited in 
Kress v. Corey, 189 P.2d 352, 360, 
65 Nev. 1. 

N.Y.—Dusing v. Nuzzo, 27 N.Y.S.2d 
382, 262 App.Div. 78L 
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ed on appeal . 4 

A supersedeas or stay will not issue unless it 
is necessary to preserve the rights of the parties 


pending determination of the appeal ; 4 * 5 nor will 
it be granted where it appears that the appeal or 
writ of error is merely for the purpose of delay , 5 
is frivolous , 6 or without merit ; 7 where the balance 


Tenn.—First Nat. Bk. v. Planters 
Nat. Bank. 9 Tenn.App. 87. 

3 C.J. p 1290 note 69. 

Stay not required toy inconsistency 
■between appeal and enforcement 
of judgment 

An appeal by plaintiff from a por¬ 
tion of a judgment denying recovery 
for loss of profits on failure to de¬ 
liver land under an agreement is not 
so inconsistent with the right to en¬ 
force the judgment as would justify 
a stay of execution, where on the 
appeal the amount of the judgment 
could not be reduced below the sum 
already allowed. 

Cal.—Seid Pak Sing v. Barker, 203 
P. 737, 187 C. 587. 

Where defendant filed bill of ex¬ 
ceptions, tout took no steps to obtain 
supersedeas, and an order was grant¬ 
ed allowing levy of execution on real¬ 
ty, subsequent order revoking former 
order because granted without notice 
to defendant, and granting superse¬ 
deas, was error, it appearing there 
was no legal reason why leave to levy 
on and sell the property should not 
have been granted. 

Ga.—Thompson v. Webb, 88 S.E. 684, 
145 Ga. 129. 

Stay as to nonappealing defendants 
Petitioners as sole appellants from 
a judgment directed against them 
and others are not entitled to a writ 
of supersedeas to stay execution of 
that portion of the judgment direct¬ 
ed against others, where rights in¬ 
volved in petitioners’ appeal were not 
in danger of being lost or prejudiced 
if execution was not stayed. 

Cal.—Cullinan v. Mercantile Trust Co. 
of California, 226 P. 4, 193 C. 562. 

raise testimony no ground for stay 
Fact that the state’s agent in a suit 
for unpaid taxes on gasoline elicited 
witness’ testimony knowing it to be 
false is insufficient to vacate the 
state’s judgment; hence the appel¬ 
late court was not authorized to stay 
execution under such judgment. 

Tex.—State v. Wright, Civ.App., 56 

S.W.2d 950. 

Evidence held insufficient to sus¬ 
tain petition for supersedeas. 

Tenn.—First Nat’l Bk. v. Planters 
Nat’l Bk., 9 Tenn.App. 87. 

Contention not supported toy record 
A stay will not be granted where 
the defendant’s contention that he 
will suffer incalculable loss, if, pend¬ 
ing appeal, he must conform to in¬ 
junction, is not supported by record 
he presents. 

Cal.—Board of Dental Examiners of 
California v. Jameson, 145 P.2d 905, 
23 C.2d 689. 


Suspensive appeal 

A suspensive appeal from an order 
made by the trial court will not be 
allowed where no irreparable injury 
was shown. 

La.—In re Bryne, 191 So. 729, 193 
La. 566. 

4. Cal.—Bardwell v. Turner, 25 P.2d 
978, 219 C. 228. 

Williams v. Spence, 296 P.2d 577, 
141 C.A.2d 213—Bogart v. Board of 
Medical Examiners, 221 P.2d 168, 
99 C.A.2d 170—Yee Kee Chong v. 
Pacific Freight Lines, 164 P.2d 
43, 72 C.A.2d 219—Homestake Min¬ 
ing Co. v. Superior Court of City 
and County of San Francisco, 54 
P.2d 535, 11 C.A.2d 488. 

Miss.—Corpus Juris Secundum quot¬ 
ed in Sartin v. Barlow ex rel. 
Smith, 16 So.2d 372, 376, 196 Miss. 
159—Early v. Board of Sup’rs, 181 
So. 132, 182 Miss. 636. 

“We are not convinced that such 
a substantial legal question has been 
presented in the briefs as to justify 
the issuance of an order of suspen¬ 
sion of proceedings, particularly in 
the face of statements in the an¬ 
swer to the petition setting forth the 
immediate necessity of obtaining dep¬ 
ositions throughout the major cities 
of the United States before the trial 
may proceed.” 

Cal.—Kane v. Universal Film Ex¬ 
changes, 89 P.2d 693, 696, 32 C.A.2d 
365, hearing denied 91 P.2d 577, 32 
C.A.2d 365. 

Change of venue 

(1) On appeal from order granting 
or denying change of venue, a writ 
of supersedeas will issue where it is 
shown that substantial questions are 
to be determined. 

Cal.—Walker v. Wells Fargo Bank & 
Union Trust Co., 65 P.2d 1299, 8 
C.2d 447. 

Erickson v. Bohne, 261 P.2d 782, 
120 C.A.2d 606—Alhambra Shum- 
way Mines v. Alhambra Gold Mine 
Corp., 240 P.2d 340, 109 C.A.2d 119 
—Hardin v. San Jose City Lines, 
230 P.2d 31, 103 C.A.2d 688—Yee 
Kee Chong v. Pacific Freight Lines, 
164 P.2d 43, 72 C.A.2d 219. 

(2) On appeal from an order de¬ 
nying change of venue on which the 
substantial question of whether ac¬ 
tion for accounting and seeking es¬ 
tablishment of rights in leases was 
local or transitory, appellants are en¬ 
titled to a writ of supersedeas. 

Cal.—Bardwell v. Turner, 25 P.2d 

978, 219 C. 228. 

4.5 Cal.—Pacific Const. Finance Co. 
v. Kramer, 106 P.2d 634, 41 C.A.2d 
461—O’Brien v. Municipal Court of 
City of Los Angeles, 35 P.2d 395,, 
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140 C.A. 362—Cunning v. Carr, 225 
P. 481, 66 C.A. 149. 

5. Cal.—People v. Jackson, 212 P. 
4, 190 C. 257. 

Miss.—Corpus Juris Secundum quoted 
in Sartin v. Barlow ex rel. Smith, 
16 So.2d 372, 376, 196 Miss. 159. 
N.Y.—Application of Mott, 123 N.Y.S. 
2d 603. 

3 C.J. p 1291 note 70. 

6. Miss.—Corpus Juris Secundum 
quoted in Sartin v. Barlow ex rel. 
Smith, 16 So.2d 372, 376, 196 Miss. 
159. 

N.J.—McMichael v. Barefoot, 95 A. 
620, 85 N.J.Eq. 139. 

7. Cal.—Solorza v. Park Water Co., 
183 P.2d 275, 80 C.A.2d 809—Olsen 
v. Board of Sup'rs of San Luis 
Obispo County, 87 P.2d 36, 30 C.A. 
2d 635. 

Miss.—Corpus Juris Secundum quot¬ 
ed in Sartin v. Barlow ex rel. 
Smith, 16 So.2d 372, 376, 196 Miss. 
159. 

N.Y.—Application of Mott, 123 N.Y.S. 
2d 603—Sakin v. London, New 
York, Shanghai Trading Corp., 99 
N.Y.S.2d 218. 

Wash.—State v. Superior Court of 
Washington for Spokane County, 
187 P. 358, 109 Wash. 634, 9 A.L.R. 
157. 

“The court did not err in refusing 
to suspend the order refusing the 
temporary injunction. The primary 
order issued had served its purpose; 
hence in refusing to grant the tem¬ 
porary writ there was nothing to 
either suspend or supersede.” 

Tex.—Congress of Indus. Organiza¬ 
tions v. City of Dallas, Civ.App., 
198 S.W.2d 143, 149, error refused 
no reversible error. 

Appeal without merit 
Where a witness subpoenaed duces 
tecum by the referee in an account¬ 
ing proceeding to produce records 
and books necessary to enable the 
referee to make his findings and to 
report pursuant to an order of ref¬ 
erence refused to respond to the sub¬ 
poena, although the books were not 
privileged, and thereafter applied for 
a writ of prohibition to prohibit the 
referee from proceeding to punish it 
for contempt in failing to obey the 
subpoena, the court on appeal from 
an order denying the petition for writ 
of prohibition properly refused to is¬ 
sue supersedeas, although without 
supersedeas such appeal would be fu¬ 
tile, since the appeal is without mer¬ 
it. 

Wash.—State v. Superior Court of 
Washington for Spokane County, 
187 P. 358, 109 Wash. 634, 9 A.L.R 
157. 
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of convenience requires a refusal ; 7 * 5 where the ap¬ 
plicant has not complied with conditions preced¬ 
ent ; 7 * 10 where rights will not be jeopardized ; 7 * 15 
where a trial on the merits may be expected to be 
more conducive to the ends of justice ; 7 * 20 where 
the alleged errors can be passed upon on considera¬ 
tion of the merits of the appeal ; 7 * 25 where it does 
not appear that if a suspension is not granted the 
suit would become moot ; 7 * 30 where the determina¬ 
tion of the appeals on the merits renders moot all 
questions presented ; 7 * 35 or where record disclosed 
that there were at least two grounds for judgment 
of the trial court, either of which would be suffi- 
ficient to sustain the judgment . 7 * 40 

Further, a supersedeas or stay will not be granted 
where clear and conclusive grounds which sus¬ 
tained the application are not shown ; 7 * 45 where 
there are arguable issues ; 7 * 50 where nothing fur- 
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ther remains to be done and its only possible value 
would be the undoing of something already done ; 7 * 55 
where the supersedeas or stay may defeat the 
ends of justice or result in irreparable or dispro¬ 
portionate injury to appellee ; 8 where it would 
permit such a change of status of the subject mat¬ 
ter as to render further proceedings ineffectual , 9 
or destroy the subject matter of the litigation and 
leave nothing but an abstract question to be passed 
on by the appellate court ; 10 where the damage 
which may result from the supersedeas or stay 
is of such a character that it cannot be compensated 
in money, so that appellee will not be protected by 
the bond in case of affirmance ; 11 where the trial 
court dismissed the complaint ; 11 * 5 where there is 
no proceeding 11 * 10 or appeal 12 pending; where the 
judgment, order, or decree appealed from is not 
appealable ; 13 where there has been unreasonable 
delay in taking the appeal ; 14 where appellant has 


7.5 Tex.—Texas Liquor Control Bd. 
v. Continental Distilling- Sales Co., 
Civ.App., 203 S.W.2d 288, 290. 
“There is so little likelihood for 
the Supreme Court of the United 
States to disturb or overturn the 
opinion of this Court, we think the 
balance of convenience requires this 
court to refuse the appeal and sus¬ 
pension of our decree by withholding 
its mandate.’* 

Tex.—Texas Liquor Control Bd. v. 
Continental Distilling Sales Co., su¬ 
pra. 

7.10 Cal.—In re Morro, 92 P.2d 1012, 
14 C.2d 134—Ballinger v. Ballinger, 
61 P.2d 45, 7 C.2d 307, reheard 70 
P.2d 629, 9 C.2d 330. 

7.15 Cal.—Pacific Const. Finance Co. 
v. Kramer, 106 P.2d 634, 41 C.A.2d 
461. 

7.20 La.—Chester v. Davis, App., 61 
So.2d 243. 

7.25 Cal.—Clayton v. Schultz, 87 P. 

2d 355, 12 C.2d 703. 

7.30 Tex.—McCarther v. Pleasant 
Bethany Baptist Church of Elgin, 
Civ.App., 195 S.W.2d 819, error re¬ 
fused no reversible error. 

7.35 Cal.—Long Beach Drug Co. v. 
United Drug Co., 88 P.2d 698, 13 
C.2d 158, rehearing denied 89 P. 
2d 386, 13 C.2d 158. 

7.40 Cal.—Nuckolls v. Bank of Cal¬ 
ifornia, National Ass’n, 61 P.2d 
927, 7 C.2d 574. 

7.45 N.Y.—Sheffield Producers Co¬ 
op. Ass’n v. Jetter Dairy Co., 299 
N.Y.S. 684. 

7.50 N.Y.—Sheffield Producers Co-op. 
Ass’n v. Jetter Dairy Co., supra. 

7.55 Ariz.—Chalmers v. Phelps, 53 P. 
2d 731, 47 Ariz. 64. 

8. Cal.—Clayton v. Schultz, 87 P.2d 
355, 12 C.2d 703—Nuckolls v. Bank 


of California, National Ass’n, 61 P. 
2d 927, 7 C.2d 574—Ohaver v. 

Fenech, 273 P. 555, 206 C. 118. 

Rubin v. American Sportsmen 
Television Equity Soc., 227 P.2d 
303, 102 C.A.2d 288., 

Miss.—Orkin Exterminating Co. of 
Memphis v. Posey, 67 So.2d 526, 
218 Miss. 611—Corpus Juris Secun¬ 
dum quoted in Sartin v. Barlow ex 
rel. Smith, 16 So.2d 372, 376, 196 
Miss. 159. 

3 C.J. p 1291 note 72. 

9. Fla.—Jerles Inv. Co. v. Wells, 177 
So. 313, 130 Fla. 136—Hathaway v. 
Munroe, 119 So. 149, 97 Fla. 28. 

Miss.—Corpus Juris Secundum quot¬ 
ed in Sartin v. Barlow ex rel. 
Smith, 16 So.2d 372, 376, 196 Miss. 
159. 

10. N.J.—Laird v. Atlantic Coast 
Sanitary Co., 67 A. 849, 73 N.J.Eq. 
5. 

Miss.—Corpus Juris Secundum quot¬ 
ed in Sartin v. Barlow ex rel. 
Smith, 16 So.2d 372, 376, 196 Miss. 
159. 

11. Fla.—Tampa St. R., etc., Co. v. 
Tampa Suburban R. Co., 11 So. 908, 
30 Fla. 400. 

Miss.—Orkin Exterminating Co. of 
Memphis v. Posey, 67 So.2d 526, 
218 Miss. 611—Corpus Juris Secun¬ 
dum quoted in Sartin v. Barlow ex 
rel. Smith, 16 So.2d 372, 376, 196 
Miss. 159. 

3 C.J. p 1291 note 74. 

11.5 Cal.—Olsen v. Board of Sup’rs 
of San Luis Obispo County, 87 P. 
2d 36, 30 C.A.2d 635. 

11.10 Cal.—Seltzer v. Musicians’ Un¬ 
ion Local No. 6, 87 P.2d 699, 12 
C.2d 718. 

12. Ala.—Ex parte Williams, 148 So. 
323, 226 Ala. 619. 
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Cal.—Solomon v. Solomon, 243 P.2d 
556, 110 C.A.2d 660. 

3 C.J. p 1291 note 75. 

Dismissed appeal 

Cal.—Robertson v. Maroevich, 109 P. 

2d 708, 42 C.A.2d 610. 

Moot question 

A petition for writ of supersedeas 
would be dismissed, where question 
presented under writ was moot, judg¬ 
ment being decided adversely to ap¬ 
pellant. 

Cal.—Lay v. Pacific Perforating Co., 
146 P.2d 923, 63 C.A2d 452. 

13. N.Y.—M’Govern v. Manhattan R. 
Co., 98 N.Y.S. 97, 112 App.Div. 184. 

Wis.—Gelpeke v. Milwaukee, etc., R. 
Co., 11 Wis. 454. 

14. Cal.—People v. Jackson, 212 P. 
4, 190 C. 257. 

3 C.J. p 1291 note 77. 

Stay of action to abate nuisance 

(1) Since the legislature has in¬ 
dicated that there should be no stay 
of an action to abate a building as a 
nuisance and order it closed under 
the Red Light Abatement Act, the 
supreme court should not lend its aid 
to the continuance of that business 
by issuing a supersedeas, staying the 
abatement judgment pending appeal, 
in the absence of some showing of 
merit in the appeal and of diligence 
in its prosecution. 

Cal.—People v. Jackson, supra. 

People v. Smith, 162 P.2d 475, 
71 C.A.2d 211. 

(2) When notice of appeal from a 
judgment abating a nuisance under 
the Red Light Abatement Act was 
served on May 13, and the transcript 
had not yet been filed when the ap¬ 
plication for supersedeas was heard 
the following January, the writ will 
not be issued. 

Cal.—People v. Jackson, supra. 
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not executed the bond or undertaking required by 
law or a sufficient bond or undertaking ; 15 where the 
perfecting of the appeal is itself sufficient to effect 
a stay; 16 or, according to some decisions, as dis¬ 
cussed infra § 637, where the appeal will probably 
be fruitless or ineffectual. 

Supersedeas will not be granted when the op¬ 
eration of the order appealed from has already been 
suspended; 17 however, even where an appeal ef¬ 
fects a statutory stay, a writ of supersedeas will 
issue in a corrective capacity in case of a viola¬ 
tion, or threatened violation, of such stay. 17 - 5 
Where an undertaking had been filed, and this 
stayed the execution of an order of the trial court, 
an appellate court will not issue a writ of super¬ 
sedeas restraining the enforcement of such or¬ 
der. 17 - 10 A supersedeas cannot be granted to con¬ 
trol the action of persons who are not parties to 
the action or to the judgment appealed from, and 
who are therefore not within the jurisdiction of 
the appellate court. 18 

The appellate court cannot, or will not, issue a 
supersedeas where a party is not entitled as a mat¬ 
ter of right to a supersedeas in the court below, as 
where the stay of a judgment pending an appeal is 
a matter of discretion with the trial court, partic¬ 


ularly if its discretion has not been abused in re¬ 
fusing a stay; 19 where the appellant had no right 
to appeal; 19 - 5 where the appeal has not been per¬ 
fected, or the writ of error sued out and served, 
within the time prescribed by the statute in order 
that it may operate as a stay; 20 or where appel¬ 
lant has intentionally failed to give an undertaking 
to stay proceedings as required by statute. 21 Where, 
however, the failure of the sureties to appear and 
justify is through no fault of appellant, a stay may 
be allowed, 22 if appellant is ready, able, and willing 
to post good and sufficient undertaking, 22 - 5 and 
where no injury or prejudice would be caused by 
the stay. 22 - 10 The appellate court can restrain the 
enforcement of a judgment on filing of proper un¬ 
dertakings therein, when supersedeas was not cre¬ 
ated because the undertaking filed in the lower 
court was insufficient. 23 

Balance of convenience or arguments; respective 
rights. A balancing of convenience or hardships 
is not the controlling test in determining whether a 
supersedeas will be issued to suspend the operation 
of a decree; 23 - 5 the respective rights of the liti¬ 
gants should be considered, and viewed in the 
light of the possibility of an affirmance or a reversal 
of the decree. 23 - 10 Where the appeal operates to 


15. Cal.—Mokelumne Hill Canal, 
etc., Co. v. Woodbury, 10 C. 188. 
La.—Alexander v. Prentice, 55 So.2d 
233, 219 La. 1025. 

1©. Cal.—Johnston v. Jones, 239 P. 
862, 74 C.A. 272. 

17. Cal.—Smith v. Smith, 116 P.2d 
3, 18 C.2d 462. 

People v. Stutz, 153 P.2d 182, 66 
C.A.2d 791—Parker v. Board of 
Dental Examiners of State, 291 P. 

• 421, 108 C.A. 156. 

Petition, becoming moot 
Where decree was reversed, peti¬ 
tion for supersedeas pending- deter¬ 
mination of cause on appeal, and 
continued with the merits, became 
moot. 

Cal.—Ray v, Parker, 101 P.2d 665, 15 
C.2d 275. 

17.5 Cal.—In re Dabney’s Estate, 
232 P.2d 481, 37 C.2d 402—In re 
Hu 1 tin’s Estate, 178 P.2d 756, 29 
C.2d 825—Smith v. Smith, 116 P. 
2d 3, 18 C.2d 462. 

17.10 Cal.—Solomon v. Solomon, 243 
P.2d 556, 110 C.A.2d 660. 

18. Cal.—Madera County v. Ray¬ 
mond Granite Co., 71 P. 112, 138 
C. 244. 

15. Cal.—Suburban Gas Service v. 
Higgins, 220 P.2d 798, 98 C.A.2d 
767—Yee Kee Chong v. Pacific 
Freight Lines, 164 P.2d 43, 72 C.A. 
2d 219—Ott v. Gotfried, 103 P.2d 
207, 39 CJL2d 397,.. . 


Ga.—J. C. Lewis Motor Co. v. Mayor, 
etc., of City of Savannah, 82 S.E.2d 
132, 210 Ga. 591—Oliver v. Harri¬ 
son, 191 S.E. 693, 184 Ga. 454. 
Miss.—Orkin Exterminating Co. of 
Memphis v. Posey, 67 So. 2d 526, 
218 Miss. 611. 

Mont.—Board of Medical Examiners 
v. Kellogg, 36 P. 48, 14 Mont. 243. 
3 C.J. p 1291 note 79. 

19.5 Cal.—Eggert v. Pacific Savings 
& Loan Co., 124 P.2d 815, 20 C.2d 
199. 

20. Cal.—Willis v. Paul, 3 P.2d 339, 
116 C.A. 733—Reliance Acceptance 
Corporation v. Lundblade, 274 P. 
360, 96 C.A. 371. 

3 C.J. p 1291 note 80. 

21. N.D.—Burger v. Sinclair, 140 N. 
W. 235, 24 N.D. 326. 

22. Cal.—Kim v. Chinn, 123 P.2d 
438, 20 C.2d 12—Rosenfeld v. Mil¬ 
ler, 15 P.2d 161, 216 C. 560—Segari- 
ni v. Bargagliotti, 226 P. 2, 193 C. 
538. 

“There is a sufficient showing of 
accident, surprise, inadvertence or 
excusable neglect, and it would ap¬ 
pear that the respondent will suffer 
no real injury if a sufficient amount 
is deposited in court to cover his 
claims if he eventually prevails.” 
Cal.—Dowling v. Fedele, 254 P.2d 
605, 607, 116 C.A.2d 849. 

Mistake and inadvertence 

Cal.—Dairy Holding Co. ▼. Pacific 
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Coast Dairy Co., 64 P.2d 1111, 19 
C.A.2d 252. 

Good faith shown 

Cal.—Dowling v. Fedele, 254 P.2d 
605, 116 C.A.2d 849. 

22.5 Cal.—Dairy Holding Co. v. Pa¬ 
cific Coast Dairy Co., 64 P.2d 1111, 
19 C.A.2d 252. 

22.10 Cal.—Kim v. Chinn, 123 P.2d 
438, 20 C.2d 12. 

23. Cal.—Petersen v. Lyders, 25 P. 
2d 993, 134 C.A. 552. 

Where appellate court directs a 
judge of lower court to determine the 
sufficiency of a bond to stay execu¬ 
tion, such judge acts as an officer of 
the appellate court. 

Cal.—Petersen v. Lyders, supra. 

23*5 Cal.—Food and Grocery Bureau 
of Southern California v. Garfield, 
114 P.2d 579, 18 C.2d 174. 

Suburban Gas Service v. Higgins, 
220 P.2d 798, 98 C.A.2d 767. 

23.10 Cal.—Board of Dental Exam¬ 
iners of California v. Jameson, 145 
P.2d 905, 23 C.2d 689—Food and 
Grocery Bureau of Southern Cali¬ 
fornia v. Garfield, 114 P.2d 579, 18 
C.2d 174. 

Wilkman v. Banks, 261 P.2d 299, 
120 C.A.2d 521—Suburban Gas 
Service v. Higgins, 220 P.2d 798, 
98 C.A.2d 767—People v. Smith, 
162 P.2d 475, 71 C.A.2d 211—Kane 
I v. Universal Film Exchanges, 89 
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set up an automatic statutory stay, a court will not 
balance or weigh the arguments with reference to 
possible irreparable injury; 23 * 15 this would be nec¬ 
essary if the question of the issuance of a stay were 
solely a matter of discretion. 23 * 20 

Possibility of contempt proceedings . The pos¬ 
sibility that contempt proceedings might be institut¬ 
ed against the petitioner pending the appeal from 
the judgment is not a sufficient cause for the issu¬ 
ance of a supersedeas. 23 * 25 

§ 637. Application and Proceedings Thereon 

a. In general 

b. Notice 

c. Matters considered or determined 

a. In General 

Application for a stay or supersedeas must be made 
in the proper manner and at the proper time, and in 
accordance with the requirements of statutes and rules 
of court. 

An application for a writ of supersedeas is an 
auxiliary process in aid of the appellate jurisdic¬ 
tion of the court to stay proceedings on the order 
or judgment from which the appeal is taken. 23 * 50 
Under statute and rule of court, it has been held 
that relief by way of stay of execution must be 


sought by application for supersedeas, and not by 
motion for an order staying execution until final de¬ 
termination of the writ of error. 23 * 55 

An application for a supersedeas or stay of pro¬ 
ceedings pending appeal is made by motion or peti¬ 
tion, 24 either to the court by which the judgment, 
order, or decree was made or rendered, or to the 
appellate court or a judge or justice thereof, accord¬ 
ing to the circumstances and the time of the appli¬ 
cation, as discussed supra § 634. The application 
should be made within the time, if any, prescribed 
by statute 25 or rule of court, 25 * 5 and must be made 
before sale on execution issued on the judgment. 25 

The granting of a supersedeas, where no attempt 
was made to obtain it at or before the filing of 
the bill of exceptions, is under some statutes per¬ 
missible in the exercise of the discretion of the 
court. 27 Application should not be made before 
the making of the order sought to be stayed. 28 A 
motion for a stay of supplementary proceedings 
pending an appeal, will, in a proper case, be con¬ 
sidered as a motion for stay on appeal. 28 * 5 Where 
the petition for supersedeas fails to present a case' 
in which no further questions can come before the 
trial court except such as are necessary to carry 
the judgment into effect, a supersedeas will not be 


P.2d 693, 32 C.A.2d 365, hearing de¬ 
nied 91 P.2d 577, 32 C.A.2d 365. 
Wash.—State ex rel. Langlie v. 
Wright, 215 P.2d 407, 35 Wash.2d 
703. 

23.15 Cal.—In re Dabney's Estate, 
232 P.2d 481, 37 C.2d 402—Fein- 
berg v. Doe, 92 P.2d 640, 14 C.2d 

24. 

23.20 Cal.—In re Dabney’s Estate, 
232 P.2d 481, 37 C.2d 402—Fein- 
berg v. Doe, 92 P.2d 640, 14 C.2d 
24. 

23.25 Cal.—Clayton v. Schultz, 87 
P.2d 355, 12 C.2d 703. 

People v. City of Westmoreland, 
27 P.2d 394, 135 C.A. 517. 

23.50 Cal.—Smith v. Smith, 116 P. 
2d 3, 18 C.2d 462. 

23.55 Colo.—Alden Sign Co. v. Rob- 
lee, 203 P.2d 915, 916, 119 Colo. 409. 
“The possibility that we might 
conclude to determine upon the appli¬ 
cation for supersedeas in any given 
instance, does not relieve plaintiff in 
error from making such application." 
Colo.—Alden Sign Co. v. Roblee, su¬ 
pra. 

24. N.T.—Chas. W. Strohbeck, Inc., 
v. Benett’s High Arch Shoe Shop, 
216 N.T.S. 1, 217 App.Div. 66. 
Pa.—Watkins v. Justice, 100 A. 489, 
256 Pa 42. 

Tex.—R. B. Spencer & Co. v. Texas 


Pacific Coal & Oil Co., Civ.App., 84 
S.W.2d 853. 

3 C.J. p 1291 note 83. 

25. Alaska—Greenberg v. Lesamis, 
5 Alaska 158. 

La.—Beckley v. Bourcy, 137 So. 775, 
18 DaApp. 346. 

3 C.J. p 1292 notes 85, 86. 

Suspensive appeals 

(1) District judge had no discre¬ 
tion in acting on motion for suspen¬ 
sive appeal from judgment over ten 
days after rendition thereof, but was 
confronted with law question and 
could only refuse to grant order for 
such appeal under statute. 

La.—State ex rel. Leach & McLain 
v. Judge of Seventeenth Judicial 
District Court for Parish of Terre¬ 
bonne, App., 8 So.2d 336. 

(2) Judgment debtors were not en¬ 
titled to ten days from day after ad¬ 
journment of court for term in which 
judgment was rendered to apply for 
and obtain suspensive appeal there¬ 
from, in view of statute eliminating 
code provision that no execution 
should issue in appealable case un¬ 
til ten days after adjournment of 
such term and authorizing suspen¬ 
sive appeal within such time. 

La.—State ex rel. Leach & McLain v. 
Judge of Seventeenth Judicial Dis¬ 
trict Court for Parish of Terrebon¬ 
ne, supra 

25.5 Fla.—Seaboard Rendering Co. 
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v. Conlon, 10 So.2d 136, 151 Fla. 
617. 

Appeals from injunctive and other 
decrees 

Supreme court rule requiring ap¬ 
plication for supersedeas to be made 
to the circuit court at the time the- 
appeal is taken or before record on 
appeal is filed in supreme court ap¬ 
plies alike to appeals from injunctive- 
and all other decrees. 

Fla.—Seaboard Rendering Co. v. Con¬ 
lon, supra. 

26. Cal.—Erickson v. Municipal 

Court of City and County of San 
Francisco, 21 P.2d 480, 131 C.A. 
327. 

27. Ga.—Biggers v. Hope, 167 S.E. 
176, 176 Ga. 141. 

28. Cal.—Julian v. Schwartz, 34 P. 
2d 487, 1 C.2d 269. 

28.5 N.T.—Tamanaka & Co. v. Dun-, 
bar, 2 N.Y.S.2d 220, 166 Misc. 72&, 
affirmed 7 N.Y.S.2d 571, 255 App. 
Div. 767. 

Written stipulations of counsel 
Motion to vacate judgment on 
ground that stay was in accordance 
with written stipulation of counsel 
would be considered as a motion 
for a stay on appeal where supreme 
court determined that defendant was 
not entitled to the stay because of 
written stipulations. 

N.Y.—Tamanaka & Co. v. Dunbar, 
supra 
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issued; 28 * 10 but if the judgment contains provi¬ 
sions which, taken alone, were improperly incor¬ 
porated in an interlocutory judgment and are there¬ 
fore subject to objections, the denial of the applica¬ 
tion will be without prejudice. 28 * 15 

The application must be supported by an ade¬ 
quate record, 29 or be accompanied by a properly au¬ 
thenticated bill of exceptions, 30 or affidavit of 
facts. 31 Where the granting of a stay is discretion¬ 
ary, the applicant should show some special reason 
why he is entitled thereto. 32 

Objections to application . A motion to strike is 
not the proper manner of resisting an application 
for a supersedeas. 33 A motion to dismiss an ap¬ 
plication for a supersedeas will be denied because, 
although the reasons advanced in support of the 
motion are good reasons for denying the superse¬ 
deas, they are not good reasons for denying plain¬ 
tiff in error a right to be heard in favor of the su¬ 
persedeas. 34 

Oral arguments, when requested on an applica¬ 
tion for supersedeas, are a matter of right; 34 * 5 


they are subject to reasonable regulation by the 
court, 34 * 10 and a failure to request oral arguments 
constitutes a waiver thereof. 34 - 15 Unless the cause 
is finally disposed of on the application, oral argu¬ 
ments thereon are not permitted, 34 * 20 but that 
right may be preserved by complying with court 
rules. 34 * 25 Where no disputed fact was involved, 
and no good reason is given why the action in the 
appellate court should take precedence, and the re¬ 
quest for oral argument forbids this, final disposi¬ 
tion of the cause will not be made, but a superse¬ 
deas will be granted. 34 * 30 

b. Notice 

Whether notice of the application Is necessary de¬ 
pends on the governing statute and the facts and cir¬ 
cumstances of the particular case. 

In the absence of a statute requiring it, notice 
need not be given to the adverse party of an ap¬ 
plication to the appellate court or a justice thereof 
for a stay of proceedings pending appeal, 35 unless 
there are controverted questions of fact or other 
circumstances requiring a hearing on notice; 3 ® 
but notice may be required by statute, 37 and it is 


28.10 Cal.—Bakewell v. Bakewell, 
130 P.2d 975, 21 C.2d 224. 

28.15 Cal.—Bakewell v. Bakewell, 
supra. 

22. Colo.—La Plant v. Axelson, 209 
P. 637, 72 Colo. 95. 

30 . Colo.—Tatarsky v. De Vere, 242 
P. 973, 78 Colo. 496. 

31 . Mass.—Montague v. Silsbee, 105 
N.E. 611, 218 Mass. 107. 

32. Cal.—Kane v. Universal Film 
Exchanges, 89 P.2d 693, 32 C.A.2d 
365, hearing denied 91 P.2d 577, 32 
C.A.2d 365—Homestake Mining Co. 
v. Superior Court of City and 
County of San Francisco, 54 P.2d 
535, 11 C.A.2d 488—McKenzie v. 
Los Angeles Life Ins. Co., 263 P. 
338, 88 C.A. 259, followed in Burr 
v. Western States Life Ins. Co., 
290 P. 1092, 101 C.A. 792. 

Avermemts held inadequate 

An averment that the appeal was 
taken in good faith and that appel¬ 
lants would lose the fruits of a re¬ 
versal, in the absence of a supersede¬ 
as, is insufficient to authorize grant¬ 
ing of the supersedeas. 

Cal.—Homestake Mining Co. v. Su¬ 
perior Court of City and County of 
San Francisco, 54 P.2d 535, 11 C.A. 
2d 488. 

33 . Colo.—Frederick v. Resler, 260 
P. 103, 82 Colo. 285—Buchhalter 
v. Solomon, 241 P. 718, 78 Colo. 
227, dismissed 47 S.Ct. 106, 273 
U.S. 640, 71 L.Ed. 818. 


34. Colo.—Buchhalter v. Solomon, 
supra. 

34.5 Colo.—In re Morrish’s Estate, 
97 P.2d 442, 105 Colo. 349. 

34.10 Colo.—In re Morrish's Estate, 
supra. 

34.15 Colo.—In re Morrish’s Estate, 
supra—Brown v. Maier, 38 P.2d 
905, 96 Colo. 1. 

34.20 Colo.—In re Morrish’s Estate, 
97 P.2d 442, 105 Colo. 349. 

34.25 Colo.—In re Morrish’s Estate, 
supra. 

34.30 Colo.—In re Morrish's Estate, 
supra. 

35. Fla.—Reid v. Barry, 107 So. 264, 
90 Fla. 772. 

3 C.J. p 1292 note 87. 

35. U.S.—Boise County v, Gorman, 
Idaho, 131 U.S. appendix cxxv, 22 
L.Ed. 148. 

Cal.—Rosenholz v. Rosenholz, 117 P. 

1048, 160 C. 725. 

3 C.J. p 1292 note 88. 

37. Ky.—African Baptist Church v. 

White, 66 S.W. 410, 112 Ky. 539. 
Wis.—State v. Tyler, 800 N.W. 754, 
238 Wis. 589. 

3 C.J. p 1292 note 89. 

In Illinois 

Piaintiff prosecuting error from an 
adverse order of the appellate court 
is bound by statutory requirements 
and rules of the supreme court re¬ 
quiring notice of all motions to be 
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given opposing parties, and hence an 
order making a writ of error a super¬ 
sedeas was improperly entered where 
plaintiff in error had failed to serve 
the adverse party with notice that a 
motion for a supersedeas had been 
filed. 

Ill.—Hallberg v. Goldblatt Bros., 1 

N.E.2d 220, 363 Ill. 25. 

In Louisiana 

(1) Where defendant perfected 
both devolutive and suspensive ap¬ 
peals from a judgment overruling a 
motion to dissolve a preliminary in¬ 
junction, without notifying plaintiff's 
attorney of intention to apply for an 
appeal, the appeal was not dismissi- 
ble for lack of notice, although a sus¬ 
pensive appeal requiring notice was 
not authorized, since defendant was 
entitled to a devolutive appeal and 
for this no notice was necessary. 

La.—Minden Syrup Co. v. Applegate, 

App., 150 So. 421. 

(2) Purpose of statutory require¬ 
ment that the one intending to apply 
for a suspensive appeal from a pre¬ 
liminary injunction must give notice 
to the other party of the time and 
place at which, and the court to 
which, the application will be made, 
is to give the one applying for the 
appeal time to make up a record on 
which he may rely to show abuse of 
discretion in case the appeal is re¬ 
fused and to give the other party 
opportunity to defend the trial action 
of the court. 

La.—U. S. Tire Supply Co. v. Gulf 

Dist. Nat. Maritime Union of 

America, App., 189 So. 352. 
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generally necessary on application to the lower court 
or judge for a stay. 38 

Where a stay may be granted as a matter of dis¬ 
cretion, notice of motion or application has been 
required. 38 - 5 A formal notice has been held not 
necessary where application is made to a justice of 
the supreme court, 38 - 10 but such a notice should 
be given as will enable the opposite party to ap¬ 
pear and oppose the application if he is so ad¬ 
vised. 38 - 15 

A failure to give statutory notice of an application 
for the stay of an order pending an appeal does 
not render the stay invalid, and the order will re¬ 
main in effect until it is set aside. 38 - 20 

c. Matters Considered or Determined 

On an application for a supersedeas or stay, the court 
will consider the merits of the application and such ques¬ 
tions as whether the appeal has been perfected; the 
merits of the appeal may or may not be considered. 

On application for a supersedeas or stay the court 
will consider the merits of the application to de¬ 
termine whether the circumstances justify or re- 
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quire the granting thereof, 39 within the principles 
as discussed supra § 636; and, subject to some qual¬ 
ification, it will, for such purpose, consider the 
questions whether the judgment, order, or decree is 
appealable, 40 and whether the appeal or writ of 
error has been properly taken or sued out and per¬ 
fected. 41 

In some cases the courts have considered the 
merits of the appeal, 42 and have refused a super¬ 
sedeas or stay on the ground that the appeal would 
probably be fruitless or ineffectual. 43 The merits 
of the controversy are considered only as far as is 
necessary to ascertain whether the questions pre¬ 
sented on appeal are debatable; 43 - 5 and where the 
judgment is obviously correct, alleged errors in the 
rendition of a judgment will be decided on an appli¬ 
cation for a supersedeas. 43 - 10 Where supersedeas 
is denied, the appellate court may finally dispose 
of the cause. 43 - 15 On the other hand, it has been 
held that it is neither necessary nor proper to con¬ 
sider the merits of the appeal further than to as¬ 
certain whether it is frivolous, 44 unless the interests 


38. S.C.—Salinas v. Aultman, 27 S. 

E. 385, 49 S.C. 378. 

3 C.J. p 1292 note 90. 

38.5 Wis.—State v. Tyler, 300 N.W. 
754, 238 Wis. 589. 

38.10 Wis.—State v. Tyler, supra. 
38.15 Wis.—State v. Tyler, supra. 

38.20 N.D.—Bonde v. Stern, 8 N.W. 
2d 457, 72 N.D. 476. 

30. Wash.—State v. Burns, 57 P. 
804, 21 Wash. 227. 

40. N.Y.—McGovern v. Manhattan 
R. Co., 98 N.Y.S. 97, 112 App.Div. 
184. 

Wis.—Gelpeke v. Milwaukee, etc., R. 
Co., 11 Wis. 454. 

41. U.S.—Title Guaranty, etc., Co. 
v. TJ. S., Pa., 32 S.Ct. 168, 222 U.S. 
401, 56 L.Ed. 248—Kitchen v. Ran¬ 
dolph, Pa., 93 U.S. 86, 23 L.Ed. 810. 

N.Y.—Guilfoyle v. Pierce, 47 N.Y.S. 
899, 22 App.Div. 131. 

42. Colo.—Wilson v. Collins, 165 P. 
2d 663, 114 Colo. 4-07—James v. 
McIntyre, 256 P. 657, 81 Colo. 548. 

Ky.—Standard Oil Co. v. City of Bar- 
bourville, 120 S.W.2d 397, 274 Ky. 
742. 

N.Y.—Sixth Ave. R. Co. v. Gilbert El. 

R. Co., 3 Abb.N.Cas.,N.Y., 53. 

3 C.J. p 1292 note 94. 

“Upon preliminary examination of 
the record, which application for su¬ 
persedeas requires us to make, we 
may conclude to make final deter¬ 
mination on the merits—indeed, we 
may even deny supersedeas as ad¬ 
vised, but more often than otherwise 


we grant supersedeas and determine 
on final submission.’* 

Colo.—Alden Sign Co. v. Roblee, 203 
P.2d 915, 916, 119 Colo. 409. 

Gross injustice or delay 

(1) “Ordinarily, of course, the 
writ would issue, but the gross in¬ 
justice of requiring defendants to 
print abstracts and briefs, not to 
mention the delay necessarily inci¬ 
dent thereto, where the actual sum 
in controversy is $5, where defend¬ 
ants are so clearly in the right, and 
where they have no way of protect¬ 
ing themselves hy the payment of 
the amount, is all so apparent from 
the face of the record that we elect 
to thus dispose of the cause.” 

Colo.—Bullington v. Root, 78 P.2d 
628, 629, 102 Colo. 268. 

(2*) “In cases of preference or 
emergency, as for instance where it 
is necessary to save costs to indigent 
litigants, or where delay may result 
in gross injustice, it has been our 
practice to waive abstract and print¬ 
ed briefs, grant oral argument, and 
enter final judgment on the applica¬ 
tion for supersedeas.” 

Colo.—In re Morrish’s Estate, 97 P. 
2d 442, 443, 105 Colo. 349. 

43. Wash.—State v. Burns, 57 P. 

804, 21 Wash. 227. 

3 C.J. p 1292 note 95. 

43.5 Wash.—Shamley v. City of 
Olympia, 286 P.2d 702, 47 Wash.2d 
124—Northwestern Improvement 

Co. v. McNeil, 167 P. 115, 98 Wash. 

1 . 

43.10 Colo.—In re Livingston’s Es¬ 
tate, 77 P.2d 649, 102 Colo. 148. 
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43.15 Colo.—In re Morrish’s Estate, 
97 P.2d 442, 105 Colo. 349. 

44. Cal.—Board of Dental Examin¬ 
ers of California v. Jameson, 145 
P.2d 905, 23 C.2d 689—Dry Cleaners 
& Dyers Institute of San Francisco 
& Bay Counties v. Reiss, 54 P.2d 
470, 5 C.2d 306. 

Rubin v. American Sportsmen 
Television Equity Soc., 227 P.2d 
303, 102 C.A.2d 288—French Art 
Cleaners v. State Bd. of Dry Clean¬ 
ers, 198 P.2d 91, 88 C.A.2d 45- 
People v. Stutz, 153 P.2d 182, 66 C. 
A. 2d 791. 

Miss.—Alabama & V. Ry. Co. v. Jack- 
son & E. Ry. Co., 91 So. 902, 129 
Miss. 437. 

Neb.—Harbin v. Love, 227 N.W. 145, 
119 Neb. 76. 

3 C.J. p 1292 note 96. 

However, where, under the statute, 
appellant was entitled to have the 
trial court fix a stay bond for an ap¬ 
peal from an order granting a writ 
of execution for the sale of describ¬ 
ed realty, it must be done even 
though the appeal was vexatious and 
frivolous and the order would neces¬ 
sarily be sustained. 

Cal.—Murphy v. Koford, 209 P. 360, 
189 C. 489. 

Temporary or preliminary injunction 
(1) On appeal from an order grant¬ 
ing a temporary injunction against 
furnishing of dry cleaning service at 
less than a specified price, finding 
of the trial court that defendants 
signed a price fixing agreement could 
not be inquired into by the supreme 
court on petition for a writ of super¬ 
sedeas. 
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of the public or other special circumstances render 
it necessary or proper to do so ; 45 nor will the va¬ 
lidity of prior orders be considered. 45 - 5 In case 
there exists valid defensive matter which consti¬ 
tutes an equitable defense to the judgment the ex¬ 
ecution is intended to enforce, it may be inquired 
into on supersedeas. 46 

An application for a supersedeas cannot be acted 
on by the court where the record was not filed; 46 * 5 
however, the appellate court may enter an order for 
a supersedeas on submission of proof of entry of 
an appeal, 47 dispensing with the requirement of fil¬ 
ing a copy of the record. 48 The presumption being 
in favor of the decision of the lower court, until the 
contrary is shown, an appellate court may not pre¬ 
sume that the trial court was in error in determin¬ 
ing an application for supersedeas. 48 - 5 

On an application for a writ of supersedeas, the 
burden of proof is on applicant, and allegations in 
the answer to such application must be taken as 
true, in the absence of evidence. 49 Where defend¬ 
ant filed no answer to plaintiff’s verified petition for 
a writ of supersedeas, all allegations stated there¬ 
in will be deemed to be true. 49 - 5 On a petition for 
a writ of supersedeas to stay the effect of a judg- 
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ment pending an appeal, on a declaration by the 
appellate court that the judgment was interlocu¬ 
tory, it will not be assumed that the trial court will 
attempt to enforce those provisions of the judgment 
which are improperly declared to be immediately 
effective. 49 - 10 

Where an application for a supersedeas has been 
granted, plaintiff in error’s answer to a motion to 
dismiss the application is no longer pertinent. 50 

§ 638. Terms or Conditions 

Statutory provisions as to the conditions on the allow¬ 
ance of a stay or supersedeas must be complied with; 
in the absence of such requirements, t'he court may im¬ 
pose such terms or conditions as it deems necessary. 

The issuance of a writ of supersedeas will not 
be surrounded with conditions, nor will security be 
required, where there is no necessity for requiring 
them. 50 * 50 

Where the allowance of a supersedeas or stay is 
a matter of discretion, either because there is no 
statute or because the statute so provides, the court 
or judge may, in allowing it, impose such terms 
or conditions, as to security or otherwise, as in 
its judgment are necessary for the protection of 
the parties, 51 such as a condition that the appeal 


Cal.—Dry Cleaners & Dyers Institute 
of San Francisco & Bay Counties 
v. Reiss, 54 P.2d 470, 5 C.2d 306. 

(2) “Ordinarily, the granting- or 
denying of a temporary injunction 
involves no determination of the 
merits, and it is not necessary that 
at the time of the application there¬ 
for the applicant submit the evidence 
intended to be presented at the final 
hearing." 

,Minn.—State v. Northern Pac. Ry. 

Co., 22 N.W.2d 569, 575, 221 Minn. 
- 400. 

(3) Whether preliminary injunc¬ 
tion against alleged violations of the 
Unfair Practices Act was properly 
granted and what the ultimate deci¬ 
sion should be, were not matters of 
concern in original proceeding in the 
supreme court for writ of supersede¬ 
as to suspend operation of the pre¬ 
liminary injunction pending appeal. 
Cal.—Food and Grocery Bureau of 

Southern California v. Garfield, 114 
P.2d 579, 18 C.2d 174. 

45w Fla.—Anderson v. City of Ocala, 
99 So. 667, 87 Fla. 257—Antuono 
v. City of Tampa, 99 So. 324, 87 
Fla. 82. 

3 C. J. p 1292 note 97. 

45.5 Cal.—In re Morro, 92 P.2d 1012, 
14 C.2d 134. 

46. Ala.—Miller v. Vaughan, 73 Ala. 
312. 


46.5 Miss.—Early v. Board of 
Sup’rs, 181 So. 132, 182 Miss. 636. 

47. Fla.—Stacey v. Christman, 146 
So. 900, 109 Fla. 237. 

48. Fla.—Stacey v. Christman, su¬ 
pra. 

48.5 Cal.—Nuckolls v. Bank of Cali¬ 
fornia, National Ass’n, 61 P.2d 927, 
7 C.2d 574. 

People v. Smith, 162 P.2d 475, 
71 C.A.2d 211—Ott v. Gotfried, 103 
P.2d 207, 39 C.A2d 397—Kane v. 
Universal Film Exchanges, 89 P.2d 
693, 32 C.A2d 365, hearing denied 
91 P.2d 577, 32 C.A2d 365. 

49. Cal.—Reliance Acceptance Cor¬ 
poration v. Lundblade, 274 P. 360, 
96 C.A 371. 

Burden hold not sustained 

(1) In general. 

Cal.—French Art Cleaners v. State 
Bd. of Dry Cleaners, 198 P.2d 91, 
88 C.A2d 45. 

(2) On petition for supersedeas to 
stay proceedings pending an appeal 
from an order denying defendants’ 
motion for a change of venue, based 
on convenience of witnesses, evi¬ 
dence did not warrant finding of ex¬ 
ceptional circumstances requiring is¬ 
suance of writ. 

Cal.—Tee Kee Chong v. Pacific 
Freight Lines, 164 P.2d 43, 72 C. 
A.2d 219. 

Abuse of discretion. 

Defendant m an injunction pro¬ 
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ceeding, when he applies for a sus¬ 
pensive appeal, has the burden of 
showing an abuse of discretion by 
the lower court. 

La.—U. S. Tire Supply Co. v. Gulf 
Dist. Nat. Maritime Union of 
America, App., 189 So. 352. 

49.5 Cal.—Huston v. Huston, 195 P. 
2d 551, 87 C.A 2d 8. 

49.10 Cal.—Bakewell v. Bakewell, 
130 P.2d 975, 21 C.2d 224. 

50. Colo.—Bernstein v. Goldberg, 253 
P. 477, 81 Colo. 39. 

50.50 Cal.—John Paul Lumber Co. 
v. Agnew, 254 P.2d 131, 116 C.A.2d 
638. 

51. Cal.—City of San Diego v. South¬ 
ern Cal. Tel. Corp., 266 P.2d 14, 42 
C.2d 110—Trede v. Superior Court 
of City and County of San Fran¬ 
cisco, 134 P.2d 745, 21 C.2d 630, cer¬ 
tiorari denied Pacific States Sav¬ 
ings & Loan Co. v. Trede, 64 S.Ct. 
39, 320 U.S. 739, 88 L.Ed. 438— 
Ballinger v. Ballinger, 61 P.2d 45, 
7 C.2d 307, reheard 70 P.2d 629, 9 
C.2d 330. 

Parrett v. Carothers, 41 P.2d 595, 
4 C.A. 2d 724. 

Fla.—Knapp v. Fredrickson, 23 So.2d 
762, 156 Fla. 600, 163 A.L.R. 407— 
Lawson v. Board of Public Instruc¬ 
tion, Franklin County, for Use and 
Benefit of Alford, 154 So. 170, 114 
Fla. 153. 

Ga.—J. C. Lewis Motor Co. v. Mayor, 
etc., of City of Savannah, 82 S.E. 
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be prosecuted with due diligence 51 * 5 or be perfected order of appeal, more than the law requires does not 

by a certain date ;5l.l0 b u t where the statute gives deprive the litigant of his appeal. 52 * 5 

the right to a supersedeas or stay absolutely on 

compliance with certain conditions, the court can- Whether the stay shall be absolute or conditional 
not interfere with the operation of the statute by is within the discretion of the court; 52 * 10 and, 

imposing terms or conditions not authorized there- while, in a proper case, parties are entitled to a 

by. 52 If appellant complies with all that the law stay, they are not entitled to an unconditional stay 

provides is necessary to perfect an appeal, the mere in every case, 52 * 15 and an appellate court will re¬ 


fact that the trial judge exacts of 

2d 132, 210 Ga. 591—Mills v. Boyd, 
90 S.E. 378, 146 Ga. 60—Prater v. 
Barge, 78 S.E. 119, 139 Ga 801. 
Hawaii.—Collection Corporation v. 

Anami, 33 Hawaii 911. 

Neb.—Power Oil Co. v. Cochran, 295 
N.W. 805, 138 Neb. 827. 

N.T.—Rawe v. State Bd. of Equaliza¬ 
tion and Assessment, 144 N.T.S.2d 
745, 286 App.Div. 1062. 

Cavanagh v. Hutcheson, 252 N.T. 
S. 113, 232 App.Div. 470. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476. 

Okl.—1942 Chevrolet Automobile Mo¬ 
tor No. BA-193397 v. State ex rel. 
Cline, 128 P.2d 448, 191 Okl. 26- 
Ay cock v. Harriman, 95 P.2d 110, 
185 Okl. 590—State ex rel. Horton 
v. Fidelity & Deposit Co. of Mary¬ 
land, 66 P.2d 85, 179 Okl. 437— 
American Surety Co. of New York 
v. Marsh, 293 P. 1041, 146 Okl. 261 
—New Amsterdam Casualty Co. v. 
Scott, 234 P. 181, 106 Okl. 268. 

Or.—Helms Groover & Dubber Co. v. 

Copenhagen, 177 P. 935, 93 Or. 410. 
Wash.—Davis v. Gibbs, 234 P.2d 1071, 
39 Wash.2d 180—Rogers v. Ken¬ 
dall, 23 P.2d 862, 173 Wash. 390— 
Hilman v. Gordon, 181 P. 677, 107 
Wash. 249. 

3 C.J. p 1293 note 98. 

On giving security 

(1) Where, after judgment debtors 
had made considerable payments on 
the judgment, they petitioned to va¬ 
cate it on the ground that it had 
been obtained through fraud, mis¬ 
take, etc., and appealed from the or¬ 
der denying the petition, under the 
circumstances the judgment debtors 
should be allowed to supersede the 
Judgment by giving a bond. 

Wash.—Hilman v. Gordon, supra. 

(2) Where judgment debtors after 
paying a portion of the judgment pe¬ 
titioned to vacate it on the ground 
that it was obtained through fraud, 
etc., as, if an appeal had been tak¬ 
en from the judgment originally, the 
statute would have required a super¬ 
sedeas bond in double the amount of 
the judgment, the judgment debtors, 
in order to supersede the judgment 
on appeal from the order denying 
their petition to vacate, must give a 
bond in double the amount which 
was unpaid. 

Wash.—Hilman v. Gordon, supra. 

(3) The court on granting stay of 


appellant, in the | verse the stay 

a second foreclosure sale until de¬ 
termination of an appeal involving 
the question of the validity of the 
original sale properly required a 
bond. 

S.C.—Manning v. Brohun, 150 S.E. 
310, 153 S.C. 1. 

(4) A trial court may require an 
undertaking to effect a stay pending 
appeal only where appellant was ad¬ 
judged to have money or other prop¬ 
erty in his possession belonging to 
respondent, or was required to per¬ 
form some act for the benefit of re¬ 
spondent or in pursuance of the di¬ 
rections of the judgment or order 
appealed from. 

Cal.—Jensen v. Hugh Evans & Co., 
90 P.2d 72, 13 C.2d 401. 

(5) Where receiver had on hand 
more than enough to pay lien and 
was under bond, the trial court, in 
its discretion, could dispense with 
furnishing of security. 

N.T.—Okyle v. Highbridge Family 
Laundry Service, 40 N.Y.S.2d 690, 
179 Misc. 987. 

(6) On appeal by an intervening 
claimant from a judgment rendered 
in a proceeding ordering forfeiture 
of an automobile allegedly taken in 
the illegal transportation of liquor, 
supreme court, in its discretion, could 
order automobile returned to inter¬ 
vening claimant on execution of a 
suitable written undertaking to ef¬ 
fect that claimant would pay to the 
state an amount of money equal to 
value of automobile at time of its 
seizure in event the judgment appeal¬ 
ed from was affirmed. 

Okl.—1942 Chevrolet Automobile Mo¬ 
tor No. BA-193397 v. State ex rel. 
Cline, 128 F.2d 448, 191 Okl. 26. 

(7) Other decisions. 

Cal.—Peebler v. Olds, 152 P.2d 441, 25 
C.2d 23—Collins v. Bridge Inv. Co., 
92 P.2d 801, 14 C.2d 41. 

Back v. Hook, 225 P.2d 1005, 101 
C.A.2d 656—Kent v. County Fire 
Ins. Co. of Philadelphia, 78 P.2d 
436, 25 C.A.2d 676. 

N.T.—Gettys v. Ryan, 48 N.Y.S.2d 
128, 267 App.Div. 1029—Interna¬ 

tional Ry. Co. v. Town of Cheek- 
towaga, 297 N.T.S. 506, 252 App. 
Div. 41. 

Yamanaka & Co. v. Dunbar, 2 N. 
Y.S.2d 220, 166 Misc. 729, affirmed 
| 7 N.T.S.2d 571, 255 App.Div. 767. 
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and remand the case to the trial 


Noncompliance 

If appellant from a judgment 
against a guardian fails to execute 
a supersedeas bond required by the 
trial court, suit may be instituted 
against the surety on the guardian’s 
bond pending appeal. 

Okl.—New Amsterdam Casualty Co. 

v. Scott, 234 P. 181, 106 Okl. 268. 
Conditions held proper 

In a suit to enjoin milk dealers 
from violating the Milk Control Act 
and rules of the milk control board, 
suspending injunction during penden¬ 
cy of appeal on condition that the 
dealers comply with lawful regula¬ 
tions and orders of the board is not 
error. 

Ind.—Albert v. Milk Control Board, 
200 N.E. 688, 210 Ind. 283. 
Conditions held not proper 

A reviewing court, on granting su¬ 
persedeas to nonappealing trustees 
on appeal by beneficiaries from a 
judgment directing disposition of a 
trust estate, should not require a de¬ 
posit in court or bond, where money 
was on deposit in a savings account 
and the account of trustees had been 
confirmed. 

Cal.—Kentfield v. Kentfleld, 51 P.2d 
94, 4 C.2d 585. 

51.5 N.T.—Metallo-Chemical Corp. 

v. Banque Transatlantique Societe 
Anonyme, 67 N.T.S.2d 186, 188 Misc. 
596. 

51.10 N.T.—Potolski Intern,, Inc. v. 
Hall’s Boat Corp., 118 N.Y.S.2d 651, 
281 App.Div. 787. 

52. La.—Succession of Jones, 180 
So. 489, 189 La. 693. 

Mont.—State v. District Court of 
Eighth Judicial Dist. in and for 
Cascade County, 292 P. 904, 88 
Mont. 290. 

3 C.J. p 1293 note 99. 

52.5 La.—Succession of Jones, 180 
So. 489, 189 La. 693. 

Suspensive appeal 

La.—Succession of Jones, 180 So. 489, 
189 La. 693. 

; 52.10 Wis.—Carpenter Baking Co. v. 
Bakery Sales Drivers Local Union 
No. 344, 296 N.W. 118, 237 Wis. 24. 

52.15 Wis.—Carpenter Baking Co. v. 
Bakery Sales Drivers Local Union 
No. 344, supra. 
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court for the exercise of its discretion, where the ing-s on the ground of insufficiency of the bond giv- 

trial court was in error in believing it had no dis- en in compliance with the order. 58 

cretion to fix conditions in granting a stay . 52 - 26 Where _ by the terms of a statute a municipality 

Where the statute imposes certain conditions, cannot be re< 5 uired to g» ve securit y as a condition 

such as the giving of security, the court cannot ^ or a sta ^ P e ^ing appeal, the court may g ra _nt a 
properly grant a supersedeas or stay except on sta y on con dition that the municipa lty pay a am- 
compliance therewith. 53 The appellate court, as a £ es sustained by the opposing party by reason of 
a rule, will exercise its power to grant a stay only the sta y- and the municipality by taking the benefits 
on the terms which the statute requires for per- a ^ so S ranted becomes hable for sudl dam ' 

fecting a stay in the lower court, such as that the a £ es - 

party applying shall enter into a sufficient bond The fact that appellant has violated a stipulation 
or undertaking; 54 but where the trial court has by which he obtained a stay of proceedings pending 
granted a stay pending defendant’s appeal, com- the appeal is not ground for dismissal. 60 
plainant is not entitled to an order from the ap¬ 
pellate court requiring a bond on facts not different § 639. Order of Allowance or Stay 

from those which existed at the time of the Stay. 55 Where an order is necessary to effect a stay. It must 

bo a proper and timely one, and it operates according to 
As a rule, appellant must comply with the con- its terms, 
ditions or terms imposed by the order granting An order of the court or judge, as discussed supra 
the stay; 56 but it has been held that any insufficien- § 633, is sometimes necessary in order that an ap- 
cy of a bond, filed under an order directing a stay pea i or wr j t 0 f error may operate as a supersedeas 

of proceedings pending an appeal on the giving of a or stay; an d j n suc h case, it is incumbent on the 

bond, does not impair the order,and that the clerk party claiming a supersedeas or stay to show a 

of the lower court cannot refuse to obey an order proper order, 61 made in time. 62 The order can op- 

of a justice of the supreme court, staying proceed- erate only according to its terms, 63 and it should not 

Automatic Weighing Mach. Co., 

Me., 200 F. 572, 119 C.C.A. 52. 

56. Cal.—Ballinger v. Ballinger, 61 
P.2d 45, 7 C.2d 3 07, reheard 70 P. 

2d 629, 9 C.2d 330. 

S.C.—Harmon v. Wagener, 12 S.E. 98, 

33 S.C. 487. 

3 C.J. p 1293 note 4. 

57. Fla.—Dell v. Marvin, 12 So. 216, 

31 Fla. 152. 

58. Iowa.—Staples v. Hobbs, 123 N. 

W. 935, 145 Iowa 114. 

59. N.Y.—City of Utica v. Hanna, 

162 N.E. 573, 249 N.Y. 26. 

60. N.Y.—Baker v. Stephens, 10 Abb. 

Pr.N.S.,N.Y., 1. 

61. W.Va.—Powhatan Coal, etc., Co. 
v. Ritz, 56 S.E. 257, 60 W.Va. 395, 9 
L.R.A..N.S., 1225. 

3 C.J. p 1293 note 8. 

Writ is directed to the court whose 
action is sought to be restrained, or 
to some one of its officers, and is lim¬ 
ited to restraining any action on the 
judgment appealed from. 

Cal.—Dulin v. Pacific Wood, etc., Co., 

33 P. 123, 98 C. 304. 

Order held sufficient 
An order of a justice of the su¬ 
preme court that judgment of the 
district court be superseded until 
final disposition of the case, pursu¬ 
ant to, and indorsed on, application 
for writ of error praying that judg¬ 
ment of the district court be super¬ 
seded by order of the supreme court, 
suspended operation of a prohibitory 
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injunction, regardless of the fact 
that bond was not given as required 
by the statute. 

N.M.—Sena v. District Court of 
Fourth Judicial Dist., 240 P. 202, 
30 N.M. 505. 

Irregularity in order 
Under a statute so providing, ir¬ 
regularities in an order for a devolu¬ 
tive and suspensive appeal, and bond 
required for suspensive appeal, af¬ 
ford no ground for dismissal. 

La.—Martens v. Penton, 130 So. 360, 
15 La.App. 61—Martens v. Penton, 
130 So. 360, 15 La.App. 60—Mar¬ 
tens v. Penton, 130 So. 354, 15 La. 
App. 35. 

Directed to clerk 

A writ of supersedeas is not void 
when issued by a clerk of the United 
States circuit court of appeals be¬ 
cause it was directed by a judge 6f 
such court and not by the court as 
such. 

U.S.—In re McKenzie, 21 S.Ct. 468, 
180 U.S. 536, 45 L.Ed. 657. 

Tornanses v. Melsmg, Alaska, 
106 F. 775, 45 C.C.A. 615. 

62. Fla.—Crichlow v. Maryland Cas¬ 
ualty Co., 156 So. 440, 116 Fla. 226. 

63. W.Va.—Powhatan Coal, etc., Co. 
v. Ritz, 56 S.E. 257, 60 W.Va. 395, 9 
L.R.A.,N.S., 1225. 

3 C.J. p 1293 note 9. 

Express provision as to suspension 
of time 

In a stay order obtained pending 
appeal from an order making vaca- 


52.20 Wis.—Carpenter Baking Co. v. 
Bakery Sales Drivers Local Union 
No. 344, supra. 

53. Cal.—Wilson v. Johnson, 34 P. 
2d 487, 1 C.2d 288. 

Fla.—Waring v. Bass, 80 So. 514, 76 
Fla. 583. 

Ill.—Gunsul v. American Surety Co., 
225 Ill.App. 76, affirmed 139 N.E. 
620, 308 Ill. 312. 

Ohio.—Hershey v. Jacobs, 73 N.E.2d 
879, 79 Ohio App. 349. 

3 C.J. p 1293 note 1. 

Compliance held sufficient 
N.Y.—Buxbaum v. Assicurazioni 

Generali, 34 N.Y.S.2d 480, affirmed 
36 N.Y.S.2d 191, 264 App.Div. 855. 
Compliance held insufficient 

On appeal from decree directing 
defendant to transfer shares of stpck 
to plaintiff and provide that, on fail¬ 
ure of defendant to do so, transfer 
should be made by commissioner, de¬ 
fendant held not entitled to writ of 
supersedeas, although he deposited 
with clerk of trial court stock certif¬ 
icate indorsed to plaintiff, since stat¬ 
ute required that new certificate in 
plaintiff's name be deposited. 

Cal.—Ballinger v. Ballinger, 60 P.2d 
279, 7 C.2d 307, rehearing denied 61 
P.2d 45, 7 C.2d 307, reheard 70 P.2d 
629, 9 C.2d 330. 

54. Wash.—Lund v. Idaho, etc., R. 
Co., 93 P. 1071, 48 Wash. 453. 

3 C.J. p 1293 note 2. 

55. U.S.—Pneumatic Scale Corp. v. 
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be broader than is necessary to protect the parties. 64 
However, it has been held that an order need not 
be entered to make an appeal effective as a super¬ 
sedeas. 64 - 5 

Where an appellant moves for a stay or super¬ 
sedeas under a court rule, the appellate court has 
no discretion to limit the appeal to any one phase 
or different phases of the order appealed from, 64 - 10 
and the motion should be granted in full and not 
merely in part. 64 - 15 

Res judicata. Except in the most unusual cases, 
the denial, without prejudice, of a petition for super¬ 
sedeas is not res judicata of anything, 64 - 20 and the 
failure of the court to dismiss an appeal on its 
own motion, where one of the grounds raised in op¬ 
position to the petition was that the judgment was 
interlocutory, does not constitute an implied ruling 
by the court that the judgment was a final one. 64 - 25 

§ 640. Issue of Supersedeas 

Where a statute so requires, a writ of supersedeas, 
conforming to the order, must be issued in order to ob¬ 
tain a supersedeas or stay. 


APPEAL & ERROR §§ 639-640 

A writ of supersedeas awarded by an order of an 
appellate tribunal, but not actually issued, is not 
the process of the court entering the order ; 64 - 50 and 
where the activities of a public body are the object 
of the writ its effect should depend on its issu¬ 
ance. 64 - 55 

It has been held not necessary to sue out a writ 
of supersedeas after obtaining an order of the 
court, as authorized by statute, that an appeal or 
writ of error operates as a supersedeas or stay; 65 
but under some statutes a writ of supersedeas is re¬ 
quired to be issued by the clerk of the lower or 
appellate court, according to the circumstances, and 
is essential in order to obtain a supersedeas or 
stay. 66 The supersedeas as issued must conform 
to the order therefor, 67 and must identify the judg¬ 
ment, order, or decree superseded. 68 The issuance 
of the supersedeas is void if appellant has not com¬ 
plied with the statute. 69 

Where, because a statutory supersedeas is opera¬ 
tive, a supersedeas need not be granted, a court, 
where it is appropriate to set the matter at rest, 
may nevertheless issue a writ of supersedeas. 69 - 5 


tion of judgments conditional on the 
giving of security for costs within 
ten days, the safer practice is ex¬ 
pressly to provide that the time pro¬ 
vided for the act to be done shall not 
run, and not to rely on the stay in 
itself extending the time. 

N.T.—Allen v. Pink, 207 N.Y.S. 428, 
211 App.Div. 411, modified on oth¬ 
er grounds 208 hJ«Y-S. 827. 

64. N.Y.—Kager v. Brenneman, 65 
N.Y.S. 129, 52 App.Div. 446, affirm¬ 
ed 59 N.E. 1124, 165 N.Y. 674. 

People v. North River Sugar Re¬ 
fining Co., 6 N.Y.S. 408, 23 Abb.N. 
Cas. 311. 

3 C.J. p 1294 note 10. 

Duration, of stay 

Thirty days’ suspension of execu¬ 
tion on a judgment to permit error 
proceedings is not abuse of discre¬ 
tion, where appellant was not preju¬ 
diced by lack of time, as the statute 
requiring the order makes the allow¬ 
ance of time discretionary. 

Va.—Barbee v. Murphy, 141 S.E. 237, 
149 Va. 406. 

Inclusion of matter not supported by 
record 

A portion of a judgment requir¬ 
ing bond for payment of taxes as a 
condition of supersedeas is unau¬ 
thorized where there is nothing in 
the record to support it. 

Ga.—Brooks v. Harrison, 156 S.E. 35, 
171 Ga. 488, 

64.5 Ill.—State Bank of St. Charles 
v. Burr, 22 N.E.2d 941, 372 II}. 114. 


64.10 Fla.—Lockleer v. City of West 
Palm Beach, 50 So.2d 348. 

64.15 Fla.—Lockleer v. City of 
West Palm Beach, supra. 

64.20 Cal.—Most Worshipful Sons of 
Light Grand Lodge Ancient Free 
and Accepted Masons, Jurisdiction 
of Cal. v. Sons of Light Lodge No. 
9. 205 P.2d 722, 91 C.A.2d 582. 

64.25 Cal.—Most Worshipful Sons 
of Light Grand Lodge Ancient 
Free and Accepted Masons, Juris¬ 
diction of Cal. v. Sons of Light 
Lodge No. 9, supra. 

64.50 W.Va.—Norfolk & W. Ry. Co. 
v. Mingo County Court, 15 S.E.2d 
574, 123 W.Va. 461. 

64.55 W.Va.—Norfolk & W. Ry. Co. 
v. Mingo County Court, supra. 

65. Ind.—State ex rel. Hawthorne 
v. Pefley, 80 N.E.2d 110, 226 Ind. 
353. 

Tenn.—Claiborne v. Crockett, Meigs 
607. 

66. Ky.—Spears v. Taylor, 9 Ky.Op. 
203. 

3 C.J. p 1294 note 13. 

Where a supersedeas bond was 
properly executed before the circuit 
court clerk before expiration of time 
for filing the record with the clerk 
of the court of appeals, it was the 
duty of the circuit court clerk to is¬ 
sue the supersedeas. 

Ky.—Kelly v. Kelly, 209 S.W. 335, 183 
Ky. 172, 576. 

Time of issuance 

' Where the supersedeas was execut¬ 
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ed before the circuit court clerk, but 
not issued until after filing of appeal 
and handing down of opinion by the 
court of appeals, but before issuing 
of mandate or time for its issuance, 
as fixed by Civ.Code Pract. § 760, the 
appeal was still pending, and the su¬ 
persedeas was valid to stay pro¬ 
ceedings under the judgment. 

Ky.—Kelly v. Kelly, supra, 

67. Ark.—Ex parte Woods, 3 Ark. 
532. 

3 C.J. p 1294 note 14. 

6S. W.Va.—Hutton v. Lockridge, 23 
W.Va. 254. 

Process not so defective as to be 
void 

But, where a process of supersede¬ 
as, issued by the clerk of the su¬ 
preme court of appeals, stated, in ac¬ 
cordance with the transcript of rec¬ 
ord, that the decree superseded was 
rendered by a certain circuit court 
on a certain day, and no decree was 
rendered by the said court on that 
day, but a decree was rendered on 
the day succeeding the one named *in 
the process, and no other decree had 
been rendered in said cause which 
could be supposed to be the one which 
the appellate court had superseded, 
such process was held not to be void 
and inoperative. 

W.Va.—Hutton v. Lockridge, supra. 

69. Ky.—Roberts v. Turk, 7 S.W.2d 
849, 225 Ky. 100. 

69.5 Cal.—Fodesta v. Linden Irr. 
Dist., 281 P.2d 905, 132 C.A.2d 250. 
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§ 641. Service of Writ or Order 

Proper service of the writ or order of supersedeas 
or stay is required. 

The writ or order of supersedeas or stay must be 
served on the opposite party or his attorney as re¬ 
quired by the statute. 70 However, on service of an 
order granting a stay it is not necessary to exhibit 
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the judge's signature to the person on whom the or¬ 
der is served. 71 

§ 642. Record 

No record of issuance is necessary unless required by 
statute. 

In the absence of a statute requiring it, no rec¬ 
ord of the issuance of a supersedeas is necessary. 72 


E. BON’D OR OTHER SECURITY, ANT) COUNTER BOND 


§ 643. Necessity of Security 

a. In general 

b. Appeal in forma pauperis 

c. Waiver of security 

a. In General 

There must be a compliance with statutory provisions 
requiring a bond or other security to obtain a superse¬ 
deas or stay; but failure to file a bond does not affect 
the right of review or the Jurisdiction of the appellate 
court. 

The requirement of a supersedeas bond may be 
within the discretion of the court 72 - 50 by virtue of 
statutory provisions, 72 - 55 as where appellant is ad¬ 
judged to have money in his possession belonging 
to respondent, or has been directed to do some act, 
even though the judgment is not one upon which an 


execution may issue, and appellant has not applied 
for a stay of execution, 72 - 60 or even though the 
judgment is not for a definite sum 72 - 65 and does 
not determine that any money is due and owing, 72 - 70 
or identify the persons to whom the money is pay¬ 
able. 72 - 75 Where the trial court requires the bond, 
it must be given in order to obtain a supersedeas. 72 - 80 

The statutes of many jurisdictions require, ei¬ 
ther generally or in specific cases, or except in 
particular cases, that a bond or undertaking must 
be given in order to obtain or effect a supersedeas 
or stay of proceedings pending appeal or writ of 
error, and in such cases an appeal or proceeding in 
error does not operate as, or entitle appellant or 
plaintiff in error to, a supersedeas or stay, unless the 
required bond or undertaking is given; 73 however. 


70. N.Y.—Campbell v. Clark, 2 How. 
Pr. 257. 

3 C.J. p 1294 note 16. 

71. N.Y.—Whitman v. Johnson, 31 
N.Y.S. 805, 10 Misc. 730. 

72. Ky.—Whitehead v. Boorom, 7 
Bush 399. 

3 C.J. p 1294 note 18. 

72.50 Test for requiring 1 bond 

Where not required by statute, a 
stay bond should be required only 
when it is made to appear that on 
principles of equity and justice it is 
necessary to protect an appellee 
against damages he may sustain by 
reason of an unsuccessful appeal. 
Nev.—Gottwals v. Bencher, 92 P.2d 
1000, 60 Nev. 35. 

72.55 Cal.—Reeves v. Hutson, App., 
301 P.2d 264. 

Ga.—S. A. Lynch Corp. v. Stone, 87 
S.E.2d 57, 211 Ga. 516. 

72.60 Cal.—Los Angeles Local Joint 
Executive Bd. of Culinary Workers 
and Bartenders’, A. F. of L. v. 
Stan’s Drive-Ins, Inc., 288 P.2d 293, 
136 C.A.2d 916—Los Angeles Local 
Joint Executive Bd. of Culinary 
Workers and Bartenders, A. F. of 
L. v. Stan’s Drive-Ins, Inc., 288 P. 
2d 291, 136 C.A.2d 95. 

72.65 Cal.—Los Angeles Local Joint 
Executive Bd. of Culinary Workers 
and Bartenders, A. F. of L. v. 
Stan's Drive-Ins, Inc., supra. 


72.70 Cal.—Los Angeles Local Joint 
Executive Bd. of Culinary Workers 
and Bartenders, A. F. of L. v. 
Stan’s Drive-Ins, Inc., supra. 

72.75 Cal.—Los Angeles Local Joint 
Executive Bd. of Culinary Workers 
and Bartenders, A. F. of L. v. 
Stan’s Drive-Ins, Inc., supra. 

72.80 Ga.—S. A. Lynch Corp. v. 
Stone, 87 S.E.2d 57, 211 Ga. 516. 

73. Ala.—Collier v. State ex rel. 
Powell, 3 So.2d 17, 241 Ala. 459. 

Ariz.—Johnson v. Superior Court in 
and for Maricopa County, 199 P.2d 
827, 68 Ariz. 68. 

Ark.—Orem v. Moore, 272 S.W.2d 60, 
224 Ark. 146. 

Cal.—Los Angeles Local Joint Exec¬ 
utive Bd. of Culinary Workers and 
Bartenders, A. F. of L. v. Stan's 
Drive-Ins, Inc., 288 P.2d 291, 136 C. 
A.2d 95—Wagner v. Shapona, 267 
P.2d 378, 123 C.A.2d 451—Wyland 
v. Wyland, 247 P.2d 98, 112 C.A.2d 
. 775—Thompson v. City of Los An¬ 
geles, 185 P.2d 393, 82 C,A.2d 45- 
Bailey v. Superior Court of Cali¬ 
fornia in and for Kern County, 159 
P. 990, 31 C.A. 78. 

Oppenheimer v. Peutchman, $81 
P.2d 650, 132 C.A.2d Supp. 875. 

Del.—Powers v. Fidelity & Deposit 
Co. of Md., 41 A.2d 830, 3 Terry 577. 

Fla.—Bernstein v. Bernstein, 43 So. 
2d 356. 


Ga.—Bennett v. Half, 61 S.E. 887, 4 
Ga.App. 484. 

Hawaii.—Collection Corporation v. 

Anami, 33 Hawaii 911. 

Ill.—First Nat. Bank of Jonesboro 
v. Road Dist. No. 8, 58 N.E.2d 884, 
389 Ill. 156—State Bank of St. 
Charles v. Burr, 22 N.E.2d 941, 372 
Ill. 114. 

Greene v. Toman, 48 N.E.2d 760, 
319 Ill.App. 252. See People ex rel. 
Dilks v. Board of Education of 
Paxton Community High School 
Dist. No. 117, in Ford County, 283 
Ill.App. 378. 

Iowa.—Criswell v. Criswell, 16 N.W. 
2d 4, 235 Iowa 18. 

Ky.—Stnger v. Carter, 227 S.W. 448, 
190 Ky. 319. 

La.—In re Clover Ridge Planting & 
Manufacturing Co., 193 So. 468, 194 
La. 77. 

Newman v. Gumina, App., 72 So. 
2d 11—Fluker Farms v. James, 
App., 71 So.2d 709, annulled on oth¬ 
er grounds. Sup., 76 So.2d 311— 
Bonnelucq v. Bernard, App., 29 So. 
2d 486—Norman-Breaux Lumber 
Co. v. Snee, App., 26 So.2d 499. 

Md.—Cook v. Boehl, 53 A.2d 555, 188 
Md. 581. 

Mich.—Beyerlein v. Ashburn, 53 N.W. 

2d 656, 334 Mich. 13. 

Minn.—Pushor v. Dale, 66 N.W.2d 11, 
242 Minn. 564. 

Miss.—TJ. S. Fidelity & Guaranty Co. 
v. Rice, 186 So. 624 184 Miss. 443. 
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various types of cases have been held not to be I within the language of these statutes. 73 * 5 


Nev. —Corpus Juris cited in Dodge 
Bros., Inc. v. General Petroleum 
Corporation of Nevada, 10 P.2d 341, 
342, 54 Nev. 245. 

N.Y.—Smith v. 167th Street & Wal¬ 
ton Ave. Corporation, 31 N.Y.S.2d 
177, 177 Misc. 507. 

Ohio.—Toulmin v. Becker, App., 124 
N.E.2d 778—Johns v. Corley, 107 N. 
E.2d 131, 90 Ohio App. 374—In re 
Leiby’s Estate, App., 101 N.E.2d 
213—Malamanoff v. Silashki, App., 
51 N.E.2d 422—McKenzie v. Ne¬ 
ville, 26 N.E.2d 790, 63 Ohio App. 
420, appeal dismissed 25 N.E.2d 
290, 136 Ohio St. 278. 

Okl.—Davis v. Rowland, 246 P.2d 376, 
207 Okl. 19—State ex rel. Horton 
v. Fidelity & Deposit Co. of Mary¬ 
land, 66 P.2d 85, 179 Okl. 437. 

Pa.—In re Locher’s Estate, 16 Pa. 
Dist. 787—Hoon v. Miller, 16 Pa. 
Dist. 703, 33 Pa.Co. 7. 

S.C.—White v. Barbery, 88 S.E. 132, 
103 S.C. 223. 

Tex.—City of Lubbock v. Stubbs, Civ. 
App., 278 S.W.2d 516, error refused 
no reversible error—Cashion v. 
Cushion, Civ.App., 239 S.W.2d 742 
—Camp v. Atlantic Refining Co., 
Civ.App., 179 S.W.2d 326, error re¬ 
fused—Anderson v. Pioneer Build¬ 
ing & Loan Ass’n, Civ.App., 150 S. 
W.2d 445—Shell Petroleum Corp. 
v. Grays, Civ.App., 87 S.W.2d 289, 
error dismissed 114 S.W.2d 869, 131 
Tex. 515—Harrison v. Barngrover, 
Civ.App., 72 S.W.2d 967. 

Wash.—St. Paul & Tacoma Lumber 
Co. v. Department of Labor and 
Industries. 144 P.2d 250, 19 Wash. 
2d 639. 

W.Va.—Norfolk & W. Ry. Co. v. Min¬ 
go County Court, 15 S.E.2d 574, 123 
W.Va. 461. 

Wis.—Carpenter Baking Co. v. Bakery 
Sales Drivers Local Union No. 344, 
296 N.W. 118, 237 Wis. 24—State v. 
Fritz, 212 N.W. 655, 192 Wis. 358. 

3 C.J. p 1294 note 19. 

“Supersedeas bond” defined see supra 
§ 625. 

Effect of failure to obtain superse¬ 
deas or stay see infra § 678. 

Court rules 

Md.—Chapman v. Thomas, 126 A. 2d 
579, 211 Md. 102. 

Allowance of Bupersedeas bond, in 
appeals from other than money judg¬ 
ments, is prerogative of trial court. 
Tex.—Yturria Town & Improvement 
Co. v. Hidalgo County, Civ.App., 114 
S.W.2d 917. 

legislature may prescribe the ex¬ 
ecution of a supersedeas bond in a 
particular manner and within a pre¬ 
scribed time as a condition precedent 
to the right of appeal. 

Ky.—Milliken v. Hatter, 197 S.W. 511, 
177 Ky. 31. 

4A C.J.S.—30 


Statutes requiring bond in particular 
cases 

Provisions of Code Civ.Proc. §§ 942, 
943, 944, 945, relative to stay of pro¬ 
ceedings on judgment appealed from, 
have been held to apply only where 
appellant has money or other prop¬ 
erty in possession or control which 
has been adjudged to belong to re¬ 
spondent, or where appellant has 
been directed to do some act for re¬ 
spondent’s benefit. 

Cal.—Halsted v. First Sav. Bank, 160 

P. 1075, 173 Cal. 605. 

Appeal from probate court 

Giving of a supersedeas bond on 
appeal from a probate judgment to 
the circuit court is authorized, as 
the statute providing for such appeal 
provides that it shall be subject to 
the same rules and regulations as 
other appeals. 

Ala.—Grissett v. Hughes, 119 So. 657, 

218 Ala. 621. 

Attachment 

(1) Where a bond is required, an 
appeal from an order dissolving an 
attachment does not continue the at¬ 
tachment in force unless an under¬ 
taking is executed and filed on the 
part of appellant within twenty days 
after entry of the order appealed 
from, conditioned as required by stat¬ 
ute. 

Idaho.—W. G. Jenkins & Co. v. Mc¬ 
Kenzie, 226 P. 1069, 39 Idaho 291. 

(2) Under a statute expressly pre¬ 
serving an attachment pending an 
appeal until final disposition of the 
case, perfecting appeal from judg¬ 
ment in due time preserves a lien of 
attachment pending determination of 
appeal, without the necessity of a su¬ 
persedeas bond. 

Tex.—Humble Oil & Refining Co. v. 

Andrews, Civ.App., 285 S.W. 894. 

(3) Where plaintiff failed to fur¬ 
nish undertaking although written 
notice of order dissolving attach¬ 
ment had been given him and time 
for appeal from judgment for de¬ 
fendant had expired, attachment was 
not kept in effect by appeal from or¬ 
der dissolving attachment. 

Cal.—Henderson v. Drake, 285 P.2d 

79, 134 C.A2d 145. 

(4) Where automobile seized in at¬ 
tachment was ordered sold for pay¬ 
ment of mechanic’s lien, party ap¬ 
pealing from decree in attachment 
would be permitted, pending final de¬ 
cision, to execute forthcoming bond 
in amount sufficient to protect rights 
of all parties and receive automobile. 
Miss.—Universal Credit Co. v. Linn 

Motor Co., 15 So.2d 44, 195 Miss. 

565. 

(5) On an appeal from an order 
dissolving an attachment, appellee's 
rights are protected by attachment 

4 - 65 ' 


bond and by remedy for release of 
property by filing a replevin bond. 
S.C.—Melton v. Walker, 40 S.E.2d 161, 
209 S.C. 330. 

In action to quiet title, judgment 
decreeing that plaintiff execute a 
conveyance to defendant on payment 
of forty thousand dollars was within 
a statute, providing that, if judg¬ 
ment directs sale or delivery of pos¬ 
session of real property, its execu¬ 
tion cannot be stayed without a writ¬ 
ten undertaking. 

Cal.—Archer v. Miller, 218 P. 410, 192 
C. 67. 

Execution for mesne profits 

A bond or undertaking is necessary 
to stay an execution for mesne prof¬ 
its. 

Miss.—Lum v. Reed, 53 Miss. 71. 
Judgment decreeing ownership of 
realty 

Appeal from judgment decreeing 
ownership of realty in party not in 
possession thereof requires bond to 
effect stay. 

N.M.—Higgins v. Fuller, 148 P.2d 
573, 48 N.M. 216. 

Replevin 

(1) General rule applied. 

Fla.—Wheeler etc., Mfg. Co. v. Johns, 
20 So. 236, 37 Fla. 262. 

54 C.J. p 605 note 74. 

(2) The fact that defendant in re¬ 
plevin has given a redelivery bond 
does not entitle him to a stay of ex¬ 
ecution on appeal without having giv¬ 
en the required stay bond. 

Cal.—Swasey v. Adair, 26 P. 83, 88 C. 
203. 

Supplementary proceedings 

(1) Where it is desired to stay the 
proceedings, a bond or undertaking is 
required in supplementary proceed¬ 
ings as in other cases. 

Or.—State v. Downing, 58 P. 863, 66 
P. 917, 40 Or. 309. 

(2) But no security need be given 
where a stay is not involved. 

N.Y.—O’Neil v. Martin, 1 E.D. Smith 

404. 

73.5 Cases held not within statutes 
requiring bond 

(1) Appeal by a married woman 
without security for costs stays the 
effect of a portion of a decree dis¬ 
solving an injunction obtained by 
her, the statute as to reinstatement 
of injunction on bond being inap¬ 
plicable. 

Ala.—Stollenwerck v. Thorington, 115 
So. 302, 217 Ala. 200. 

(2) Appeal from a decree directing 
sale of premises in satisfaction of a 
mechanic's lien claim stays execu¬ 
tion. 

Cal.—Keeling Collection Agency v. 
McKeever, 289 P. 617', 209 C. 625. 

(3) In view of Civ.Code (1910) § 
5502, the court did not err in not re- 
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The court or judge cannot dispense with the se- ] to do so. 74 So, where a party appeals from a judg- 
curity so required, unless authorized by the statute | ment and files a supersedeas bond with the appeal, 


quiring a bond to preserve and pro¬ 
tect defendant’s rights until judg¬ 
ment of the supreme court could be 
had on an order granting injunction, 
the bond not being necessary for such 
purpose. 

Ga.—McConnell v. Golden, 127 S.E. 
289, 160 Ga. 181. 

(4) On appeal from a judgment 
taxing costs, execution for costs is 
automatically stayed until the ap¬ 
peal has been determined. 

Ala.—Garrison v. First Nat. Bank, 
173 So. 88, 233 Ala. 687—Ex parte 
Cudd, 70 So. 721, 195 Ala. 80. 

Cal.—Imperial Beverage Co. v. Supe¬ 
rior Court of Alameda County, 150 
P.2d 881, 24 C.2d 627. 

Mathewson v. Naylor, 62 P.2d 
154, 17 C.A.2d 420—California 
Standard Finance Corporation v. 
Cornelius Cole Ltd., 22 P.2d 520, 
132 C.A. 105. 

(5) On appeal from a ruling on 
the question of jurisdiction over de¬ 
fendant, security is not required to 
stay further proceedings in the court 
below. 

Pa.—Gilbert v. Lebanon Valley St. 
By. Co., 154 A. 302, 303 Pa. 213. 

(6) The statute requiring a super¬ 
sedeas bond in order to stay judgment 
of the trial court, has no application 
to proceedings on appeal from judg¬ 
ment given on a controverted plea of 
privilege. 

Tex.—Wallace v. Adams, Civ.App., 
243 S.W. 572. 

(7) Statutes providing for stay 
bonds on appeal from judgments for 
money or delivery of personal prop¬ 
erty do not relate to judgments fore¬ 
closing real estate mortgages. 
Utah.—Sheffer v. Griffiths, 255 P. 668, 

69 Utah 413. 

(8) Although the statute requires 
a stay bond where the judgment di¬ 
rects the sale or delivery of posses¬ 
sion of real property, one not in pos¬ 
session or control need not give a 
bond against waste and for value of 
use to obtain a stay on appeal in 
foreclosure. 

Utah.—Sheffer v. Griffiths, supra. 

(9) A self-executing judgment, or¬ 
der, or decree which does not com¬ 
mand or permit any act to be done, 
or is not of a nature to be actively 
enforced, is not within the statute 
providing for supersedeas bond. 

N.M.—Higgms v. Fuller, 148 P.2d 573, 

48 N.M. 215. 

(10) Where the order or judgment 
appealed from requires no acts to be 
performed by appellant for the bene¬ 
fit of respondent or in pursuance of 
the directions of the judgment or or¬ 
der, no bond may be required from 
appellant in order to effect a stay of 
proceedings under statute. 


Cal.—In re Dabney’s Estate, 232 P.2d 

481, 37 C.2d 402. 

(11) Where the statute requires a 
bond only where appellant has money 
or other property in his possession 
or control which has been adjudged 
to belong to respondent, or where he 
has been directed to do some act for 
the benefit of respondent, in an action 
by executors against an individual 
and a bank to recover a deposit, so 
far as judgment for the individual 
against the bank for the deposit was 
against the executors, proceedings 
thereon were stayed, by their appeal 
duly perfected, without a stay bond. 
Cal.—Halsted v. First Sav. Bank, 160 

P. 1075, 173 C. 605. 

(12) However, in such an action if 
the bank had appealed from judgment 
for the individual for the amount of 
the deposit, it could have stayed en¬ 
forcement of the judgment pending 
its appeal only by giving a stay bond. 
Cal.—Halsted v. First Sav. Bank, su¬ 
pra. 

(13) The right to a stay, so far as 
it goes, of one appealing from a judg¬ 
ment enjoining the use of premises 
for lewdness, is statutory and, since 
the statute does not require it, no 
bond is necessary. 

Cal.—People v. Laine, 171 P. 941, 177 

C. 742. 

(14) Supersedeas would issue to 
stay, pending appeal, enforcement of 
a judgment directing payment of 
money and the transfer of possession 
of oil property by trustees, without 
an undertaking by applicants, where 
the fund and property were already 
in possession of a bonded trustee 
who was an officer of the corpora¬ 
tion to which payment and transfer 
had been directed and the money was 
safely deposited and the property 
was being managed economically. 
Cal.—Julian v. Schwartz, 40 P.2d 818, 

2 C.2d 280. 

(15) Defendants, who were enjoin¬ 
ed from manufacture and sale of in¬ 
secticides by use of plaintiff's pat¬ 
ents, and against whom an account¬ 
ing was ordered, but who sought to 
continue manufacture and sale of 
products pending review, had only to 
observe injunction, desist, and await 
final judgment, so that no bond in 
any substantial sum was in order for 
a stay of execution. 

Colo.—Julius Hyman Co. v. Velsi- 

col Corp., 201 P.2d 380, 119 Colo. 

121 . 

(16) The perfection of an appeal 
from interlocutory decree, ordering 
partition of land by sale thereof and 
division of proceeds, stays proceed¬ 
ings thereon in lower court, without 
writ of supersedeas. 
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Cal.—"Williams v. Wells Fargo Bank 
& Union Trust Co., 109 P.2d 649, 17 
C.2d 104. 

Neusted v. Skernswell, 159 P.2d 
49, 69 C.A.2d 361. 

(17) An order authorizing the is¬ 
suance of execution after five years 
is not in effect a “judgment direct¬ 
ing the payment of money,” within 
contemplation of statute requiring 
that bond be posted in order to stay 
execution pending appeal from judg¬ 
ment or order directing the payment 
of money. 

Cal.—Peterson v. Lamp ton, 116 P.2d 
952, 46 C.A.2d 751. 

(18) Where partnership property 
which court ordered to be sold was 
in the possession of a receiver, stat¬ 
ute providing that execution of order 
directing sale of realty shall not be 
stayed unless written undertaking be 
executed by appellant was not ap¬ 
plicable. 

Cal.—Zappettini v. Buckles, 138 P. 
696, 167 Cal. 27. 

Nev.—Gottwals v. Rencher, 92 P.2d 
1000, 60 Nev. 35. 

(19) Other cases. 

Ala.—Riley v. Wilkinson, 25 So.2d 
384, 247 Ala. 579. 

Cal.—Peterson v. Lamp ton, 116 P.2d 
952, 46 C.A.2d 751. 

Ill.—Simon v. Balasic, 45 N.E.2d 98, 
316 Ill.App. 442. 

Devolutive appeal 

(1) No stay bond is required on a 
devolutive appeal. 

La.—Merchants* & Farmers’ Bank v. 
Fischer Lumber Co., 67 So. 932, 136 
La. 860. 

(2) Bond required in appeals gen¬ 
erally see supra §§ 501-504. 

74. Cal.—Woodland Bank v, Ste¬ 
phens, 70 P. 293, 137 C. 458. 

Ohio.—In re Leiby’s Estate, App., 101 
N.E.2d 213. 

3 C.J. p 1295 note 20. 

Recognizance by liability insurer 

(1) Act respecting taking of appeal 
where the liability of appellant is in¬ 
sured against and authorizing insur¬ 
er to execute recognizance to stay 
execution pending such appeal amend¬ 
ed by implication the Act relating to 
stay of proceedings. 

Mich.—Checker Mut. Auto Ins. Co. v. 
Miller, 48 N.W.2d 129, 330 Mich. 
553. 

(2) Circuit court was required to 
accept insurance policy for $5,000 
and insurer's unconditional acknowl¬ 
edgment of liability thereon as ap¬ 
plied to particular judgment as stay 
bond from judgment against insured 
for $25,000. 

Mich.—Mayne v. O'Neill, 60 N.W.2d 
179, 337 Mich. 425. 



4A C.J.S. 

the stay of proceedings will not be continued after 
the abandonment of that appeal and the filing of a 
second appeal unless a new bond is also filed. 74 * 5 

Statutory provisions requiring stay bonds are 
mandatory, 75 and exclusive, 75 * 5 and are to be strictly 
construed; 75 - 10 however, it has been held that 
substantial compliance therewith is sufficient. 76 

The effect 76 * 5 and purpose 77 of the supersedeas 
bond is to stay the enforcement of the judgment or 
decree pending the appeal, to maintain the status 
quo of the matters in litigation before the issuance 
of the judgment appealed from, 77 - 5 and to furnish 
indemnity to those who suffer damage as a result of 
the stay. 78 It is not the purpose of the bond to 
protect the party adversely affected against the con¬ 
sequences of the appeal when it is of right, 78 - 5 ex¬ 
cept when a money judgment is involved, in which 
event the bond is to pay the judgment. 78 - 10 

Even when the granting of a supersedeas or 
stay is discretionary, adequate security will usually 
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be required, as stated supra § 638, although it may 
be dispensed with in a proper case. The effect of 
an appeal or cost bond as staying proceedings with¬ 
out the filing of a stay bond will be considered infra 
§ 646 from the standpoint of the sufficiency of the 
bond or undertaking. 

In some jurisdictions, where the fund or prop¬ 
erty which is the subject of litigation is in the 
custody of the court, and a judgment or decree is 
made directing its payment or delivery to one of 
the parties, from which judgment or decree the 
adverse party appeals, it is not necessary for appel¬ 
lant to give security for the payment or delivery in 
order to make the appeal a stay of proceedings, 79 
and an order of the trial court requiring the giving 
of a bond constitutes an abuse of discretion. 79 * 5 The 
rule is otherwise, however, where the statute re¬ 
quires a recognizance in order to effect a stay and 
does not except this class of cases from its opera¬ 
tion. 80 


74.5 Ariz.—Davis v. Kleindienst, 165 
P.2d 995. 64 Ariz. 67. 

Commencement and continuance of 
stay see infra § 663. 

75. Ga.—Ledbetter v. Goodroe, 171 
S.E. 872, 48 Ga.App. 7, reversed on 
other grounds 175 S.E. 250, 179 Ga. 
69. 

Pa.—Evans v. McDonald Const. Co., 
131 A. 467, 284 Pa. 593. 

Tex.—Anderson v. Pioneer Building 
& Loan Ass’n, Civ.App., 150 S.W.2d 
445. 

75.5 Tex.—Anderson v. Pioneer 

Building & Loan Ass’n, supra. 

75.10 W.Va.—State ex rel. Shenan¬ 
doah Val. Nat. Bank v. Hiett, 32 S. 
E.2d 869. 

76. N.J.—Ackerman v. Somerset Bus 
Co., 175 A. 201, 114 N.J.Law 16. j 

76.5 Mo.—Stroope v. Ross, App., 116 
S.W.2d 557. 

N.T.—Rhoades v. Adelman, 145 N.T. 
S.2d 766. 

Suspension of execution of judgment 
Ky.—Barker v. Blankenship, 111 S. 

W.2d 592, 271 Ky. 213. 

Md.—Cook v. Boehl, 53 A.2d 555, 188 
Md. 581—Shirk v. Soper, 124 A. 911, 
144 Md. 269. 

Reason for effect 

A supersedeas bond deprives appel¬ 
lee of‘right to enforce judgment only 
because it stands as security for en¬ 
forcement thereof if appeal is not 
prosecuted with effect. 

Tex.—Casray Oil Corp. v. Royal In¬ 
demnity Co., Civ.App., 165 S.W.2d 
244, affirmed 169 S.W.2d 955, 141 
Tex. 33. 

77. Neb.—Rhoades v. State Real Es¬ 
tate Commission, 45 N.W.2d 628, 
153 Neb. 625. 


N.M.—Higgins v. Fuller, 148 P.2d 
573, 48 N.M. 215. 

Okl.—Hutchings v. Winsor, 217 P. 
1044, 92 Okl. 37. 

Utah.—Skeen v. Pratt, 48 P.2d 457, 87 
Utah 121. 

Purpose and effect of supersedeas 
generally see infra § 662. 
Suspension of execution of judgment 
Md.—Cook v. Boehl, 53 A.2d 555, 188 
Md. 581—Shirk v. Soper, 124 A. 
911, 144 Md. 269. 

Ohio.—Israel v. Hoover, App., 72 N. 
E.2d 512. 

Stay of proceedings in trial court 
Or.—Sakraida v. Sakraida, 217 P.2d 
242, 192 Or. 217. 

Wash.—Ryan v. Plath, 140 P.2d 968, 
18 Wash.2d 839. 

Suspension of remedies allowed for 
realizing on judgment 
Tex.—Elliott v. Lester, Civ.App., 126 
S.W.2d 756. 

Judgment commanding act to be 
done 

Purpose is to stay execution or 
enforcement, pending appeal, of any 
order or judgment which commands 
or permits some act to be done, or 
which is of nature to be actively en¬ 
forced against party affected. 

Mo.—Green v. Perr, App., 238 S.W. 
2d 922. 

77.5 Tex.—Ranger v. Jeffrey, 182 S. 
W.2d 701, 143 Tex. 73—Shell Petro¬ 
leum Corporation v. Grays, 62 S. 
W.2d 113, 122 Tex. 491. 

78. Ala.—Ex parte Pittman Const. 
Co., 180 So. 725, 28 Ala.App. 134, 
certiorari denied 180 So. 728, 236 
Ala. 22. 

Cal.—Cunningham v. Reynolds, 23 
P.2d 837, 132 C.A. 148. 
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Fla.—Bernstein y. Bernstein, 43 So. 
2d 356. 

Mo.—Stroope v. Ross, App., 116 S.W. 
2d 557. 

Tex.—Elliott v. Lester, Civ.App., 126 
S.W.2d 756—Universal Automobile 
Ins. Co. v. Culberson, Civ.App., 51 
S.W. 2d 1071—McConnell v. Libe- 
cap, Civ.App., 38 S.W.2d 408. 
Preserving fruits of appeal to pre¬ 
vailing party 

Wash.—In re Sims’ Estate, 235 P.2d 
204, 39 Washed 288. 

Mere incident to judgment 

A supersedeas bond is mere inci¬ 
dent to cause of action and judgment, 
and is given to afford adverse party 
means of enforcing judgment if ap¬ 
peal or writ of error is not prose¬ 
cuted with effect 

Tex.—DeZavala v. Scanlan, Com.App., 
65 S.W.2d 489. 

Casray Oil Corp. v. Royal In¬ 
demnity Co., Civ.App., 165 S W.2d 
244, affirmed 169 S.W.2d 955, 141 
Tex. 33. 

78.5 Fla.—Bernstein v. Bernstein, 43 
So.2d 356. 

78.10 Fla.—Bernstein v. Bernstein, 
supra. 

79. Cal.—Boldemann Chocolate Co. 
v. Price, 43 P.2d 810, 3 C.2d 257. 

3 C.J. p 1297 note 24. 

Operation of appeal or writ of error 
as stay without bond generally 
see supra § 626. 

79.5 Cal.—Jensen v. Hugh Evans & 
Co., 90 P.2d 72, 13 C.2d 401. 

80. In Missouri 

(1) In suit to review order of su¬ 
perintendent of insurance disapprov¬ 
ing proposed insurance rate increase, 
in which court denied increase and 
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The filing of a stay bond is a right 80 - 5 or privi¬ 
lege 80 - 10 vested in the appellant, and not a duty im¬ 
posed on him in connection with an appeal. 81 In 
some circumstances it is within the discretion of the 
court whether or not the right of appellant to give 
a stay bond should be granted, 81 - 5 the test being 
whether, without such a bond, the losing party may 
suffer some material hurt or damage which could 
not be corrected in the event the judgment is re¬ 
versed. 81 - 10 

A bond is not required from a party not appealing 
from a judgment in his favor where it has been 
stayed by another party's appeal. 81 - 15 

Failure to file the required bond does not affect 
the appellant’s right of review 81 - 20 or the appellate 
court’s jurisdiction, 82 is no ground for dismissing the 
appeal 83 in the absence of a showing of prejudice 


to appellee, 83 - 5 and affords no ground for dismissing 
a petition in error, although execution is not 
stayed. 84 However, where neither a cost nor a 
supersedeas bond is filed, the appeal will be dis¬ 
missed for such failure. 84 - 5 

b. Appeal in Forma Pauperis 

Appeals in forma pauperis, without security for a su¬ 
persedeas, may be provided for by statute. 

A court order allowing a party to appeal in forma 
pauperis, without security, does not, of itself, in the 
absence of statute, operate to stay proceedings upon 
the judgment appealed from. 85 In some jurisdic¬ 
tions, however, a supersedeas in forma pauperis is 
provided for by statute, compliance with the pro¬ 
visions of which will effect a supersedeas without 
the necessity of security. 86 


ordered impounded funds distribut¬ 
ed, since impounded funds were in 
custody of court no bond for pay¬ 
ment thereof to parties found to be 
entitled thereto was necessary on ap¬ 
peal. 

Mo.—State ex rel. and to Use of 
Pennsylvania Fire Ins. Co. v. Sevi¬ 
er, 102 S.W.2d 882, 340 Mo. 675. 
(2) In an interpleader suit, where 
fund over which parties were litigat¬ 
ing- was deposited in registry of 
court, an appeal without bond would 
not stay enforcement of judgment. 
Mo.—State ex rel. Dean v. Douglas, 
165 S.W.2d 304, 236 Mo.App. 1284 
—-State ex rel. Tuemler v. Gold¬ 
stein, 237 S.W. 814, 209 Mo.App. 
102 . 

805 Fla.—Horn v. Horn, 73 So. 2d 
905. 

Ohio.—In re Stuckey’s Will, App., 73 
N.R2d 205. 

80.10 Cal.—Christenson v. Cudahy 
Packing Co., 257 P. 906, 84 C.A 
237. 

Fla.—Horn v. Horn, 73 So.2d 905. 
Wash.—In re Sims’ Estate, 235 P.2d 
204, 39 Wash.2d 288. 

81. Cal.—Christenson v. Cudahy 

Packing Co., 257 P. 906, 84 Cal.App. 
237. 

Fla.—Horn v. Horn, 73 So.2d 905. 
Wash.—In re Sims’ Estate, 235 P.2d 
204, 39 Wash.2d 288. 

Several appellants 

A court cannot order all of several 
defendants against whom a judgment 
in ejectment has been entered to take 
steps necessary to a supersedeas at 
the request of one of them. 

Pa.—Kaplan v. Bernstein, 70 Pa.Dist. 
& Co. 581, 52 Lack.Jur. 29. 

81.5 Ohio.—In re Stuckey’s Will, 
App., 73 N.E.2d 205. 

81.10 Ohio.—In re Stuckey’s Will, 
supra. 


81.15 Cal.—Weil v. Weil, 217 P.2d 
979, 97 C.A.2d 378. 

Bond, required, of cross-appellee 

In so far as plaintiff, on defend¬ 
ant’s appeal, might ask that jury’s 
verdict be reinstated, plaintiff was 
in position of an appellant prosecut¬ 
ing a cross appeal, and stay bond 
furnished by defendant was not re¬ 
quired to be sufficient to protect 
plaintiff on such cross appeal. 

N.Y.—Schaffer v. Northeast Co., 18 
N.Y.S.2d 438, 259 App.Div. 732. 

81.20 Colo.—Monks v. Hemphill, 
203 P.2d 503, 119 Colo. 378. 

Va.—Southwest Virginia Hospitals 
v. Lipps, 68 S.E.2d 82. 193 Va. 191. 
Failure to obtain supersedeas as af¬ 
fecting right of review see infra § 
679. 

Piling defective or insufficient bond 
Va.—Southwest Virginia Hospitals 
v. Lipps, supra. 

Attachment 

Party is entitled to appeal from 
order dissolving an attachment 
though no supersedeas bond is filed. 
Idaho.—Citizens Auto. Inter-Insur¬ 
ance Exchange v. Andrus, 212 F.2d 
406, 70 Idaho 114. 

82. Iowa.—Spring v. Spring, 229 N. 

W. 147, 210 Iowa 1124. 

Ky.—Barker v. Blankenship, 111 S. 

W.2d 592, 271 Ky. 213. 

Mo.—Tooker v. Missouri Power & 
Light Co., 80 S.W.2d 691, 336 Mo. 
592. 

Statute prescribing conditions of 
recognizance governs only the right 
to supersedeas when the losing de¬ 
fendant in an ejectment action seeks 
to hold land pending appeal, and the 
I giving of an appeal bond conditioned 
under such statute is not prerequi- 
I site to appellate jurisdiction. 

Mo.—Tooker v. Missouri Power & 
| Light Co., supra. 
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83. Idaho.—W. G. Jenkins & Co. v. 
McKenzie, 226 P. 1069, 39 Idaho 
291. 

Ky.—Lowery v. Madden, 214 S.W. 2d 
592, 308 Ky. 342. 

Miss.—Supreme Lodge, Knights of 
Honor, v. Fletcher, 28 So. 872, 78 
Miss. 377. 

Va.—Southwest Virginia Hospitals 
v. Lipps, 68 S.E.2d 82, 193 Va. 191. 
Wash.—Ryan v. Plath, 140 P.2d 968, 
18 Wash. 2d 839. 

4 C.J. p 572 note 22-23. 

Reason for rule 

A supersedeas bond is only re¬ 
quired to be given to stay execution. 
Ohio.—Israel v. Hoover, App., 72 N. 
E.2d 512. 

83.5 N.M.—Higgins v. Fuller, 148 P. 
2d 573, 48 N.M. 215. 

84. Ohio.—Meyer v. Spiess, 193 N.E. 
775, 48 Ohio App. 344. 

84.5 Neb.—Luikart v. Heelan, 286 
N.W. 780, 136 Neb. 492. 

Dismissal of appeal in absence of 
cost bond generally see supra § 
502. 

85. N.C.—Leach v. Jones, 86 N.C. 
404. 

3 C.J. p 1297 note 25. 

86. Ga.—Barnett v. Strain, 111 S. 
E. 574, 153 Ga. 43. 

3 C.J. p 1297 note 26. 

Affidavit of poverty 

In Georgia, if an affidavit of pov¬ 
erty or inability to give security is 
filed, a writ of error may opefate as 
a supersedeas. 

Ga.—Felker v. Johnson, 7 S.E.2d 668, 
189 Ga. 797—Cummings v. Clegg, 9 
S.E. 1042, 82 Ga. 763. 

Bennett v. Ralf, 61 S.E. 887, 4 
Ga.App. 484. 

Security previously filed 
It appearing that a married woman 
was able to give security for appeal 
costs, from the fact that she did, her 
[subsequent affidavit that she was a 
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Financial inability to give a supersedeas bond re¬ 
quired by statute will not authorize an appellate 
court to issue an injunction against execution of 
the judgment pending appeal. 87 

c. Waiver of Security 

Since a statute requiring security operates for appel¬ 
lee's benefit, he may waive its benefits. 

A statute requiring an appellant, on taking an ap¬ 
peal, to enter into a recognizance in order to stay 
execution on the judgment is for the benefit of the 
appellee, and the latter may waive it, and agree of 
record that the appeal alone shall operate as a 
supersedeas. 88 

An agreement between the parties that a fund in 
controversy shall be held by a trustee pending the 
disposition of certain litigation or any suit subse¬ 
quently instituted renders it unnecessary to give a 
supersedeas bond to maintain the trustee’s posses¬ 
sion of the fund pending an appeal. 89 


APPEAL & ERROR §§ 643-644 

§ 644. Parties Required to Give 

A statutory requirement of a bond applies to all types 
of parties appealing, excepting any classes which it may 
exempt from its operation; whether a bond of one de¬ 
fendant operates in favor of other defendants depends 
on the facts and circumstances of the particular case. 

As a rule, where a statute in general terms re¬ 
quires a bond or undertaking to be given for a super¬ 
sedeas or stay on appeal, it applies to any party, nat¬ 
ural or artificial, in the absence of a statutory ex¬ 
emption. 90 

Parties exempted. Under some statutes exceptions 
to the requirement of a bond or undertaking for a 
supersedeas or stay are made in favor of particular 
parties, or the court is allowed in its discretion to 
exempt them; thus, there are exemptions in favor 
of the United States, a state, or a public corpora¬ 
tion, 91 a municipal corporation, 91 * 5 or a public 


married woman and unable to give 
bond for supersedeas did not super¬ 
sede the decree appealed from. 

Ala.—Ex parte Lacy, 168 So. 554, 232 
Ala. 525—Ex parte Barkley, 98 So. 
463, 210 Ala. 466. 

In Louisiana 

(1) While, as will be seen infra § 
646, a cost bond is not sufficient to 
obtain a suspensive appeal, where 
the suit has been filed in forma pau¬ 
peris, a cost bond entitles the pauper 
to a suspensive appeal without fil¬ 
ing- a stay bond. 

Ala.—State ex rel. Messina v. Cage, 
App., 152 So. 399. 

(2) Where funds involved are in 
custpdia legis, a pauper is entitled to 
appeal suspensively without furnish¬ 
ing a cost bond. 

La.—Succession of Jones, 180 So. 
489, 189 La. 693. 

(3) The pauper act, permitting ap¬ 
peal without bond, being remedial, 
should be liberally construed. 

La.—State ex rel. Messina v. Cage, 
supra. 

(4) In a proceeding by a creditor 
of succession of deceased for admin¬ 
istration thereof, one appealing in 
forma pauperis could lawfully prose¬ 
cute a devolutive appeal, but should 
not be permitted a suspensive appeal 
without bond. 

La.—Succession of Wolfe, 157 So. 
391, 180 La. 688. 

(5) Where death action was 
brought in forma pauperis, trial 
court erred in requiring a bond for 
a suspensive appeal. 

La.—Picou v. J. B. Luke’s Sons, 
App., 11 So.2d 38, affirmed 16 So.2d 
466, 204 La. 881. 

(6) Where insurer paid into court 
policy proceeds claimed by rival 


claimants, appealing claimant was 
entitled to appeal suspensively un¬ 
der Pauper Act, without furnishing 
bond. 

La.—Wickes v. Metropolitan Life 
Ins. Co., 169 So. 101. 

87. Tex.—Bryan v. Luhnlng, Civ. 
App., 106 S.W.2d 403—Spark v. 
Lasater, Civ.App., 232 S.W. 346. 

88. Ark.—Wilson v. Dean, 10 Ark. 
308. 

Cal.—Carit v. Williams, 8 P. 93, 67 
C. 580. 

D.C.—Sterrett v. National Safe De¬ 
posit, etc., Co., 10 App.D.C. 131. 

3 C.J. p 1297 note 27. 

89. Ala.—Ex parte Williams, 148 So. 
323, 226 Ala. 619. 

90. Iowa.—Harrison v. Stebbins, 73 
N.W. 1034, 104 Iowa 462. 

Wash.—In re Hemrich’s Guardian¬ 
ship, 59 P.2d 748, 187 Wash. 21. 

3 C.J. p 1297 note 29. 

91. Cal.—Meyer v. San Diego, 62 P. 
211, 130 C. 60. 

Ill.—See People ex rel. Dilks v. 
Board of Education of Paxton 
Community High School Dist. No. 
117, in Ford County, 283 Ill.App. ! 
378. 

3 C.J. p 1273 note 60 [a], p 1297 note 
30. 

Effect of appeal 

Notice of a city's appeal from 
judgment dismissing an injunction 
suit did not automatically revive a 
temporary injunction granted with¬ 
out security. 

N.T.—City of Utica v. Hanna, 162 
N.E. 573, 249 N.T. 26. 

Judgments against county 
(1) In general. 

Pa.—Commonwealth ex rel. Wesen- 
berg v. School Dist. of City of 
Bethlehem, Com.Pl., 28 North.Co. 
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146, 55 York Leg.Rec. 171, reversed 
on other grounds 24 A.2d 673, 148 
Pa.Super. 250. 

(2) Execution of a supersedeas 
bond is not required on appeal from 
judgment against a county, and, 
pending such appeal, judgment is in¬ 
effective so as to be collectable by 
tax levy, and a tax should not be 
levied for such purpose until after 
final disposition of the appeal. 

Okl.—Excise Board of Le Plore 
County v. St. Louis-San Francisco 
By. Co., 47 P.2d 589, 173 Okl. 266 
—Excise Board of Le Flore Coun¬ 
ty v. Lowdon, 47 P.2d 588, 173 Okl. 
265. 

91.5 Ill.—First Nat. Bank of Jones¬ 
boro, Ill., v. Road Dist. No. 8, Un¬ 
ion County, 54 N.E.2d 847, 322 Ill. 
App. 293, reversed on other 
grounds 58 N.E.2d 884, 389 Ill. 
156. 

Pa.—Commonwealth ex rel. Wesen- 
berg v. School Dist. of City of 
Bethlehem, Com.Pl., 28 North.Co. 
146, 55 York Leg.Rec. 171, reversed 
on other grounds 24 A.2d 673, 148 
Pa.Super. 250. 

Tex.—City of West University Place 
v. Martin, 123 S.W.2d 638, 132 Ter. 
354. 

City of Lubbock v. Stubbs, Civ. 
App., 278 S.W.2d 516, error refused 
no reversible error. 

School district 

Statute providing that no proceed¬ 
ing in error, except as otherwise 
provided, shall operate to stay a 
judgment unless supersedeas bond is 
given, does not apply to judgments 
against school districts, since, no 
execution being permissible as 
against school district, there is no 
place for supersedeas bond to stay 
execution. 
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officer or board appealing officially. 92 Also exempt 
under some statutes are executors or administra¬ 
tors, 93 or a trustee or other person appealing in an¬ 
other’s right, 94 but not where the representative 
is in fact acting in his personal capacity. 95 Where 
a receiver takes an appeal in good faith, he should 
not be required to execute a supersedeas bond, since 
he is an officer of the court and his possession of 
the property is the possession of the court. 96 The 
courts will not extend express statutory provisions 
exempting public corporations and persons acting in 
a trust capacity by implication, since they are ex¬ 
ceptions to the general policy of the law protecting 
the appellee. 97 

Codefendants . When a judgment for the recovery 
of money is against an administrator and others, the 
qualified or limited bond which the administrator ex¬ 
ecutes under the statute superseding the judgment 
against the estate of his decedent does not warrant 
the issuance of a supersedeas in favor of other judg¬ 
ment defendants; 98 but it has been held that, where 
there is a judgment against joint defendants as an 
entirety, an appeal removes the whole cause, and a 
supersedeas bond may be executed by one of the 
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defendants which will stay proceedings as to the 
others. 99 

Cross-defendants. An appellant is not required 
to give a bond upon the theory that a cross-defend¬ 
ant, acting as a mere stakeholder, might be judg¬ 
ment-proof on the determination of the appeal, 
where the cross-defendant offers to deposit the 
funds in its hands into court to await the determina¬ 
tion on appeal. 99 - 5 

§ 645. Time of Giving 

a. In general 

b. Premature giving or filing 
a. In General 

Where the time for giving the bond or security !s 
prescribed by statute or court order, such prescription 
must be followed, unless the time is extended; in the 
absence of statute the security may be given at any time 
before execution. 

As a rule, a bond or undertaking for a supersedeas 
or stay of proceedings on an appeal, to be effectual, 
must be given within the time prescribed by stat¬ 
ute or rule or order of court; 1 but in some states 


Okl.—Jefferson County Excise Board 
v. Stanolind Pipe Line Co., 72 P.2d 
805, 181 Okl. 102. 

92. La.—Southern Bell Telephone 
& Telegraph Co. v. Louisiana Pub¬ 
lic Service Commission, 170 So. 
548, 105 La. 729. 

Neb.—Power Oil Co. v. Cochran, 295 
N.W. 805, 138 Neb. 827. 

Okl.—Board of Com’rs of Blaine 
County v. Foster, 37 F.2d 306, 169 
Okl. 384. 

3 C.J. p 1298 note 31. 

93. Cal.—Feldmeier v. Superior 
Court in and for Santa Barbara 
County, 83 P.2d 929, 12 C.2d 302, 
119 A.L.R. 927. 

Neb.—Kerr v. Lowenstein, 90 N.W. 

931, 65 Neb. 43. 

3 C.J. p 1298 note 32. 

94. Cal.—Ex parte Stratton, 24 P. 
2d 832, 133 C.A. 738. 

Ohio.—McKenzie v. Neville, 26 N.E. 
2d 790, 63 Ohio App. 420, appeal 
dismissed 25 N.E.2d 290, 136 Ohio 
St. 278. 

3 C.J. p 1298 note 33. 

Curator ad hoc of an absentee does 
not possess greater rights in the 
matter of taking a suspensive ap¬ 
peal than defendant himself would 
have. 

La.—Charvanel v. Esvard, 90 So. 658, 
150 La. 305. 

Cases affecting welfare of child 
A supersedeas bond cannot be re¬ 
quired by a party appealing In a case 
affecting the welfare of an infant, 
the matter being within the equity 
court’s inherent jurisdiction. 


Ala.—Ex parte Wright, 142 So. 672, 
225 Ala. 220. 

Absence of financial unsoundness 

Where conflicting claims to all of 
trust assets are pending and undeter¬ 
mined, and trustee asserts no inter¬ 
est in assets except for fees earned 
and expenses incurred, court may in 
its discretion dispense with bond to 
stay execution of judgment pending 
appeal by trustee, in absence of any 
showing that it is financially un¬ 
sound or that trust funds may be 
dissipated before final judgment. 
Cal.—Feldmeier v. Superior Court in 
and for Santa Barbara County, 83 
P.2d 929, 12 C.2d 302, 119 A.L.R. 
927. 

Guardian held not exempt 

Statute providing that guardians 
shall not be required to give appeal 
bonds applies to appeals from trial 
courts to courts of civil appeals, and 
hence guardian appealing to county 
court from justice court judgment 
was not thereby relieved of necessity 
of giving bond. 

Tex.—Ragsdale v. Ward, Civ.App., 
173 S.W.2d 765. 

95. Cal.—Feldmeier v. Superior 
Court in and for Santa Barbara 
County, 83 P.2d 929, 12 C.2d 302, 
119 A.L.R. 927. 

Hawaii.—In re Crowell, 27 Hawaii 
129. 

Pa.—Spang v. Mattes, 97 A. 1026, 253 
Pa. 101. 

Wesley v. Whiteside, 24 Pa.Dist. 
745. 


Tex.—Ferguson v. Ferguson, Civ. 
App., 69 S.W.2d 592. 

96. U.S.-Central Trust Co. v. St. 
Louis, etc., R. Co., C.C.Ark., 41 F. 
551. 

97. Iowa.—Harrison v. Stebbins, 73 
N.W. 1034, 104 Iowa 462. 

98. Ark.—Wilson v. Yonge, 15 S.W. 
898, 54 Ark. 353. 

Mo.—State v. Finn, 19 Mo.App. 557. 
3 C.J. p 1298 note 36. 

99. Mo.—Welch v. Eyermann, 7 Mo. 
App. 588. 

Tex.—Moore v. Jordan, 65 Tex. 395. 
Missouri, etc., R. Co. v. Mosty, 
27 S.W. 1057, 8 Tex.Civ.App. 330. 

3 C.J. p 1299 note 37. 

99.5 Cal.—Williams v. Spence, 296- 
P.2d 577, 141 C.A.2d 213. 

1. Ark.—Martin v. Bogard, 2 S.W. 

2d 700, 176 Ark. 203. 

Fla.—Tip Top Grocery Co. v. Well- 
ner, 177 So. 735, 130 Fla. 270— 
Donegan v. Safford, 82 So. 233, 7T 
Fla. 610. 

Ind.—Tuttle v. Fowler, 107 N.E. 674, 
183 Ind. 99. 

Sunderman v. Hall, 22 N.E.2d 
895, 107 Ind.App. 50. 

Ky.—Hatcher v. Burchett, 189 S.W. 
2d 682, 300 Ky. 452. 

La.—Simpson v. Pardue, 130 So. 
843, 15 La.App. 328. 

Mo.—American Surety Co. of New 
York v. Steffen, App., 214 S.W. 
806. 

Pa.—Joy v. Halverson, Com.Pl., 32 
Del.Co. 174—Woodbridge v. Hall, 
Com.Pl., 34 Erie Co. L 
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the appellate court, on a proper showing, may ex¬ 
tend the time for filing the bond or undertaking, or 
under appropriate circumstances the court may al¬ 
low the bond or undertaking to be filed nunc pro 
tunc, 2 although the rule may be otherwise else¬ 
where. 3 


APPEAL & ERROR § 645 

The bond may be filed even though the appeal, 3 * 5 
or an appeal bond and the transcript, 4 have already 
been filed. The bond is filed too late where not 
filed until after the appellate court has ordered 
execution on failure to give an additional bond re- 


Tex.—Pool v. Mitchell, Civ.App., 29 
S.W.2d 484—Lingwiler v. Ander¬ 
son, Civ.App., 270 S.W. 1052. 

3 C.J. p 1299 note 39. 

Statute liberally construed 
Mont.—Young v. Waldrop, 109 P.2d 
59, 111 Mont. 359. 

Particular time not specified by stat¬ 
ute 

Cal.—Kadota Fig Ass’n of Producers 
v. Case-Swayne Co., 167 P.2d 523, 
73 C.A.2d 815. 

Computation of time 

(1) The time within which to file 
a supersedeas bond for an appeal to 
the supreme court in a law action be¬ 
gins to run, not from the entry of 
the judgment, but from the overrul¬ 
ing of the motion for a new trial. 
Neb.—First Nat. Bank of University 

Place v. Gates, 176 N.W. 726, 104 
Neb. 230. 

(2) Delay in which to file a sus¬ 
pensive appeal bond does not com¬ 
mence to run before judgment is re¬ 
corded in the minutes of the district 
court of the parish in which the 
trial took place. 

La.—Officer v. American Eagle Fire 
Ins. Co., App., 139 So. 719, reversed 
on other grounds 143 So. 500, 175 
La. 581. 

(3) In cases appealed from civil 
district court for parish of Orleans, 
the period allowed by statute in 
which the bond must be filed be¬ 
gins after the judgment is signed. 
La.—Diamond Match Co. v. Moran, 

App., 82 So.2d 784. 

(4) Where judgment was recorded 
in the parish where the trial took 
place on June 24, 1931, a suspensive 
appeal bond filed on July 6, 1931 is 
timely. 

La.—Officer v. American Eagle Fire 
Ins. Co., supra. 

(5) The limitation period for filing 
of bond is reckoned from date of 
overruling of appellant’s original 
motion for new trial, and therefore 
where appellant’s original motion for 
new trial was overruled by operation 
of law on December 25, filing of su¬ 
persedeas appeal bond on December 
26 was timely. 

Tex.—Garvin v. Hufft, Civ.App., 243 
S.W.2d 391. 

(6) Other matters. 

Fla.—International Kaolin Co. v. 

Vause, 53 So. 644, 60 Fla. 324. 

3 C.J. p 1299 note 39 [a]. 

Bond filed after time 

Where the statute provides for fil¬ 
ing a cost bond in lieu of a super¬ 


sedeas bond, a supersedeas bond, filed 
in addition to a cost bond, but after 
lapse of time for perfecting appeal, 
suspends execution, notwithstanding 
a statute providing for suspension 
where a bond is filed within the time 
prescribed by law, which has refer¬ 
ence only where a bond is filed in¬ 
stead of a cost bond. 

Tex.—Lingwiler v. Anderson, Civ. 
App., 270 S.W. 1052. 

Suspensive and devolutive appeals 

(1) Generally. 

La.—Ramizest v. Ramizest, 77 So. 2d 
733, 226 La. 973—Probst v. Di Gio¬ 
vanni, 76 So.2d 909, 226 La. 625. 

Norman-Breaux Lumber Co. v. 
Snee, App., 26 So.2d 499. 

(2) Where an order authorized 
both a suspensive and a devolutive 
appeal, it was proper practice for 
appellant to execute contemporane¬ 
ously two appeal bonds. 

La.—Orlando v. Reliance Homestead 
Ass’n, 132 So. 777, 171 La. 1027. 

(3) Appeal will not be dismissed 
when bond is not filed within time 
prescribed for suspensive appeal but 
is filed within year. 

La.—Graziani v. Elder & Walters 
Equipment Co., 22 So.2d 841, 208 
La. 80. 

Diamond Match Co. v. Moran, 
App., 82 So.2d 784—Courvelle v. 
Eckart, App., 49 So.2d 658, rehear¬ 
ing refused 50 So.2d 325. 

(4) Failure to take suspensive ap¬ 
peal within ten days from the date 
on which judgment is signed is not 
cause for dismissal, but only for 
holding that the execution was not 
stayed thereby. 

La.—Kelly, Weber & Co. v. F. D. 
Harvey & Co., 151 So. 201, 178 La- 
266. 

(5) Effect of failure to file appeal 
bond within time set forth to sustain 
suspensive appeal see supra § 548. 

Several parties 

Where an appeal is taken by three 
parties, against whom a joint and 
several judgment was rendered, and 
only one of such appellants files a 
cost or supersedeas bond, the other 
appellant cannot join therein, or file 
a new bond after time limited by 
statute for giving of such bonds, and 
appeal as to defaulting appellant 
will, on motion, be dismissed. 

N.M.—Rogers v. Herbst, 183 P. 749, 
25 N.M. 408. 

Two dates mentioned in bond 
La.—Cotter v. Figaro, App., 36 So.2d 
291. 


2. Wis.—Lee v. Lord, 43 N.W. 799, 
44 N.W. 771, 75 Wis. 35. 

3 C.J. p 1299 note 40. 

Good cause shown 

Protracted serious illness of attor¬ 
ney who alone conducted case in 
trial court and was familiar with the 
facts, through practically the entire 
time from rendition of judgment un¬ 
til after expiration of sixty days, 
was “good cause” for extension of 
time for additional thirty days. 

N.M.—Harnish v. Urbanoski, 111 P. 
2d 859, 45 N.M. 108. 

Length of extension 

Where justice granted supersedeas 
and stay and authorized bond, on 
ninetieth day after entry of judg¬ 
ment in district court, it was under¬ 
stood and intended that extension of 
thirty days, in addition to original 
sixty-day period, within which to su¬ 
persede judgment, was also granted. 
N.M.—Harnish v. Urbanoski, supra. 

Time of granting extension 
Under court rule requiring bond 
for supersedeas or stay of execution 
to be executed within sixty days 
from date of entry of judgment, but 
providing that additional time not to 
exceed thirty days might be granted, 
grant of additional time need not be 
made before expiration of the pri¬ 
mary sixty-day period. 

N.M.—Harnish v. Urbanoski, supra. 

Order made after time limit 
An application for extension of 
time to file bond, orally made and 
granted within ninety days after en¬ 
try of judgment, was not ineffective 
merely because written order evi¬ 
dencing such extension was formally 
made and entered on ninety-first day. 
N.M.—Harnish v. Urbanoski, supra. 

Requirement of written application 
An application to extend time for 
filing supersedeas bond need not be 
in writing, though better practice 
would require writing. 

N.M.—Harnish v. Urbanoski, supra. 

3. Ark.—Martin v. Bogard, 2 S.W. 
2d 700, 176 Ark. 203. 

3.5 Wis.—Brown v. Sucher, 45 N.W. 
2d 73, 258 Wis. 123. 

4. Tex.—Magnolia Petroleum Co. v. 
McClendon, 65 S.W.2d 484, 123 Tex. 
10 . 

Cashion v. Cashion, Civ.App., 239 

S.W.2d 742—Corpus Juris Secun¬ 
dum oited in Heath v. Elliston, Civ. 

; App., 135 S.W.2d 512, 514. 
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quired because of insufficiency of the original stay 
bond, within the time allowed. 5 

Although the bond may be too late to effect a 
stay, the appeal is nevertheless valid. 6 

In the absence of a statute to the contrary, a 
bond for a supersedeas or stay may be given at any 
time before the judgment is executed. 7 

b. Premature Giving or Filing 

Security should not be given prematurely, and may be, 
but is not necessarily, void when so given. 

When it is given or filed prematurely, a super¬ 
sedeas or stay bond or undertaking may be void 
and therefore insufficient; 8 but the fact that it is 
executed before the judgment is finally rendered or 
the appeal or writ of error is allowed does not ren¬ 
der it invalid if it is not finally delivered and ac¬ 
cepted until afterward. 9 

A supersedeas or stay bond or undertaking on 
proceedings in error is not necessarily void or in¬ 
sufficient because approved and filed before the peti¬ 
tion in error has been filed in the supreme court, 10 
before the writ of error is sued out, 11 or is awarded 
by the court, 11 - 5 or issued by the clerk, 11 * 10 or be¬ 
fore the service and filing of the notice of ap¬ 
peal. 11 - 15 


§ 646. Requisites and Sufficiency 

a. In general 

b. Appeal or cost bond effecting super¬ 

sedeas 

a. In General 

The requisites and sufficiency of the bond or security 
depend on the language of the statute under which it is 
filed; substantial compliance is required. 

As a general rule, a supersedeas or stay bond or 
undertaking must, to be effectual, conform substan¬ 
tially to the requirements of the governing statute, 12 
and it must be so executed and in such form as to 
be a valid and enforceable obligation for the pur¬ 
pose for which it is required. 13 The validity or 
sufficiency of the bond or undertaking is not affected 
by mere clerical errors 14 or by mere surplusage, 15 
and a bond or undertaking is both valid and suffi¬ 
cient if there is a substantial compliance with the 
statute 16 or order of the court, 16 - 5 although their 
provisions may not be strictly and literally followed. 

There are also cases to the effect that, although 
a supersedeas or stay bond or undertaking may be 
so defective that the court would quash it on mo¬ 
tion, or require new or additional security if re¬ 
quested, yet, if it is not so defective as to be void, 
it is sufficient for the purpose for which it was 
given until quashed or set aside. 17 An undertaking 
filed in support of a notice of appeal from a non- 


5. Tex.—Diamond Steel Highway 

Sign Co. v. Latham, Civ.App., 59 S. 
W.2d 899. 

6. La.—Heine v. Heine, 129 So. 364, 
170 La. 839. 

7. Okl.—Howe v. Farmers’ & Mer¬ 
chants' Bank, 8 P.2d 665, 155 Okl. 
284. 

Pa.—Woodbridge v. Hall, Com.Pl., 34 
Erie Co. 1. 

3 C.J. p 1299 note 41. 

8 . Ky.—Wilson v. Hite, 157 S.W. 41, 
154 Ky. 61. 

Anderson v. Likens, 46 S.W. 512, 
20 Ky.L. 471. 

3 C.J. p 1299 note 42. 

9. TJ.S.—Chateaugay Ore, etc,, Co. v. 
Blake, C.C.N.Y., 35 F. 804. 

Ind.Terr.—Atchison, etc., H. Co. v. 
Baker, 104 S.W. 1182, reversed on 
other grounds 95 P. 433, 21 Okl. 51, 
16 L.R.A.,N.S., 825. 

Ky.—Wilson v. Hite, 157 S.W. 41, 154 
Ky. 61. 

10. Kan.—Stillings v. Porter, 22 
Kan. 17. 

Va.—Harrington v. Sencindiver, 3 S. 

E.2d 381, 173 Va. 33. 

3 C.J. p 1300 note 44. 

11. U.S.—McClellan v. Pyeatt, Ind. 
Terr., 49 F. 259, 1 C.C.A. 241. 

Pa.—Mignatti v. Shpeen, 26 Pa.Dist. 


623—Schock v. Light Co., 17 Pa. 
Dist. 561. 

3 C.J. p 1300 note 45. 

11.5 Va.—Hackley v. Robey, 195 S. 
E. 689, 170 Va. 55. 

11.10 Va.—Hackley v. Robey, supra. 

11.15 Mont.—Young v. Waldrop, 109 
P.2d 59, 111 Mont. 359. 

12. Cal.—Mohn v. Superior Court in 
and for San Diego County, 200 P. 
360, 53 C.A. 425. 

Pa.—Joy v. Halverson, Com.PL, 32 
Del.Co. 174. 

Tex.—Bachman v. Neal, Civ.App., 180 
S.W. 2d 643—Bean v. Polk, Civ. 
App., 226 S.W. 1106. 

3 C.J. p 1300 note 46. 

Determination of sufficiency 

A supersedeas bond must be in¬ 
terpreted in the light of the statute 
and the order of the court by virtue 
of which it was given, and, when 
possible, words employed in the bond 
will be given their common literal 
meaning. 

Fla.—Kahn v. American Surety Co. 
of New York, 162 So. 335, 120 Fla. 
50. 

Signature 

Where the notice was signed by all 
of the parties appellant, that the 
supersedeas bond was not signed by 
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one of them does not deprive the 
court of jurisdiction. 

Wash.—Dibert v. Peterson, 145 P. 
589, 83 Wash. 479. 

13. Cal.—Maze v. Langford, 117 P. 
929, 16 C.A. 743. 

3 C.J. p 1300 note 47. 

The general bond of an executor 
does not stand as a supersedeas bond 
in an appeal by the executor. 

Okl.—Steele v. Maynard, 109 P.2d 
500, 188 Okl. 126, 132 A.L.R. 1277. 

14. Pa.—Serfass v. Dreisbach, 12 
Pa.Co. 60. 

3 C.J. p 1300 note 48. 

15. Ky.—White v. Boreing, 69 S.W. 
951, 24 Ky.L. 738. 

16. Tex.—McConnell v. Libecap, Civ. 
App., 38 S.W.2d 408. 

3 C.J. p 1300 note 50. 

Bond defective in form or substance 
The jurisdiction of the court of 
civil appeals over appeal attached on 
approval of a supersedeas bond by 
the district clerk even if the bond 
was defective in form or substance. 
Tex.—McConnell v. Libecap, supra. 

16.5 Neb.—Fisher v. Keeler, 5 N.W. 
2d 143, 142 Neb, 79. 

17. Ind.—Ward v. Buell, 18 Ind. 
104, 81 Am.D. 349. 

3 C.J. p 1300 note 51. 
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appealable order will not support an appeal from a 
judgment coupled therewith. 18 

The test of a good supersedeas bond has been 
held in some cases to be that it will not only confer 
jurisdiction on the appellate court, but will authorize 
the court to render judgment on appeal against the 
sureties in accordance with the original judgment or 
decree against the principal. 19 

Enforceability against surety . Where an appeal 
bond, as filed, does not contain a provision that if the 
judgment is not paid upon final affirmance it may 
be enforced against the surety it is defective. 19 - 5 
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b. Appeal or Cost Bond Effecting Supersedeas 

Unless provided otherwise by statute, an appeal or 
cost bond may suffice as security for a stay, without a 
special stay bond. 

Except when required by statute, no special bond 
need be filed to effect a stay on appeal, 20 and, in the 
absence of a statute requiring a special bond, an ap¬ 
peal bond is sufficient to entitle appellant to a stay 
or supersedeas. 21 

Where, however, the statute requires a special 
supersedeas or stay bond in order that the appeal 
may operate as a supersedeas or stay, the giving 
of a mere appeal or cost bond is insufficient. 22 One 


18. S.D.—Robinson v. Glover, 239 
N.W. 848, 59 S.D. 332. 

19. Wash.—Kirby v. Collins, 32 P. 
769, 5 Wash. 682. 

3 C.J. p 1301 note 52. 

19.5 Ohio.—O'Leary v. Burnett, 
App , 87 N.E.2d 899. 

20. Cal.—Young v. City Council of 
City of Los Angeles, 241 P. 415, 74 
C.A. 487. 

21. Ala.—Garrison v. First Nat. 
Bank, 173 So. 88, 233 Ala. 687. 

Ill.—Harrison v. Kamp, 87 N.E.2d 
631, 403 Ill. 542. 

Ohio.—Liberal Market, Inc. v. Main- 
Nottingham Inv. Corp., 127 N.E.2d 
50, 97 Ohio App. 464. 

Okl.—International Chiropractic Con¬ 
gress v. Johnston, 50 P.2d 1115, 
174 Okl. 567. 

3 C.J. p 1296 note 23. 

In California 

(1) An undertaking to secure an 
injunction enjoining a foreclosure 
sale pending appeal has been held 
effectual as a stay bond, so that man¬ 
damus directing the sale would not 
lie. 

Cal.—Richardson v. Superior Court 
in and for Los Angeles County, 19 
P.2d 290,129 C.A. 735. 

(2) A stay of execution could not 
be had where an appeal bond was 
part cash and part surety, and the 
judgment exceeded the part cash. 

Cal.—De Garmo v. Superior Court in 

and for Los Angeles County, 33 P. 
2d 411, 1 C.2d 83. 

(3) Other decisions. 

Cal.—Doudell v. Shoo, 114 P. 579, 
159 C. 448. 

3 C.J. p 1296 note 23 [a]. 

Zxl Louisiana 

(1) A bond for costs is sufficient 
to support a suspensive appeal from 
judgment for the proceeds of a sale 
in the hands of a marshal. 

La.—Pellachino v. Cryer, App., 157 
So. 770. 

(2) A twenty-five dollar appeal 
bond is sufficient to support a sus¬ 
pensive appeal from a decree for de¬ 


livery of the proceeds of a sale in 
the hands of a marshal. 

La.—Pellachino v. Cryer, supra. 

(3) A cost bond is sufficient for 
an appeal from a judgment dissolv¬ 
ing a writ of injunction on the face 
of the papers, as the injunction bond 
is presumed sufficient, but such rea¬ 
son vanishes when it is found insuffi¬ 
cient to protect respondent from 
such damages as may result from 
continuance of injunction pending 
suspensive appeal. 

La.—Griffith v. Buie, 85 So. 890, 147 
La. 738. 

(4) When a fund is in dispute and 
in the custody of the court, a sus¬ 
pensive appeal may be taken on fur¬ 
nishing a cost bond only. 

La.—Succession of Jones, 180 So. 489, 
189 La. 693. 

3 C.J. p 1296 note 23 [b] (5). 

(5) Rule that a bond for costs is 
sufficient for a suspensive appeal 
where the funds are in hands of 
court was not changed by statute 
providing for payment of costs in 
concursus proceeding out of the 
funds deposited. 

La.—Magnolia Petroleum Co. v. 
Marks, 66 So.2d 585, 223 La. 662. 

(6) Other decisions. 

La.—Doll v. Dearie, App., 37 So.2d 
61. 

3 C.J. p 1296 note 23 [b]. 

Not question for lower court 

The district court cannot adjudi¬ 
cate the question whether a regular 
appeal bond will suffice or double in¬ 
demnity bond must be put up under 
statutes relating thereto. 

Mont.—State ex rel. Gabel v. District 
Court of First Judicial Dist., 139 
P.2d 536, 115 Mont. 161. 

22. U.S.—^3tna Life Ins. Co. of 
Hartford, Conn., v. Ryan, D.C.N.Y., 
253 F. 457. 

Ala.—Alabama Power Co. v. Hilyer, 
App., 67 So. 720. 

Idaho.—Salmon River Canal Co. v. 
District Court of Eleventh Judicial 
Dist. in and for Twin Falls County, 
221 P. 135, 38 Idaho 377. 

473 


Mich.—Von Zellen v. Stone, 205 N.W. 
482, 232 Mich. 568. 

Minn.—Blythe v. Kujawa, 224 N.W. 
464, 177 Minn. 79—Axford v. West¬ 
ern Syndicate Inv. Co., 168 N.W. 
97, 141 Minn. 412. 

Nev.—Dunphy v. McNamara, 252 P. 
943, 50 Nev. 113. 

Or.—In re Workman’s Estate, 68 P. 
2d 479, 156 Or. 333. 

Tex.—Murray v. Humphrey, Civ. 
App., 132 S.W.2d 444—Wood v. 
Perry, Civ.App., 276 S.W. 963. 

3 C.J. p 1296 note 22. 

Effect of cost bond 

Where defendants perfected their 
appeal by a cost bond only, coming 
within the statute, declaring that in 
such case the bond shall not have 
the effect to suspend the judgment, 
but execution shall issue thereon as 
if no appeal had been taken, the trial 
court has jurisdiction to entertain 
garnishment proceedings for, even if 
the word "execution,” instead of be¬ 
ing accepted as any means appropri¬ 
ate for the enforcement of the judg¬ 
ment, should be taken in its strict 
sense, the article indicates that pro¬ 
ceedings for enforcement of the 
judgment are not suspended, and 
hence, although garnishment, which 
is a species of execution, be deemed 
not within the strict letter of the 
act, it is permissible. 

Tex.—Durham v. Scrivener, Civ.App., 
228 S.W. 282. 

Designation, of bond as supersedeas 
bond 

Where the district court granted a 
writ of error to review a judgment of 
ten thousand dollars, and the order 
granting the writ required execution 
of a bond for five hundred dollars, it 
was held that a bond in such amount, 
filed pursuant thereto, although re¬ 
citing that it was a supersedeas 
bond, and although approved by the 
trial judge, cannot be deemed to 
have superseded the judgment. 

U.S.—Lee v. Jackson Light & Trac¬ 
tion Co., C.C.A.Miss., 261 F. 731. 

Intent to supersede portion of judg¬ 
ment 

A bond given on appeal, and show- 
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instrument may serve both as an appeal bond and 
a supersedeas bond if the requirements of the stat¬ 
utes are substantially met. 23 

§ 647. - Parties and Sureties 

a. In general 

b. Number of sureties 

c. Competency of sureties 

d. Sufficiency and justification of sureties 

a. In General 

There must be a substantial compliance with the 
statutory requirements as to the parties and sureties on 
a bond or undertaking for a stay or supersedeas; authori¬ 
ties differ as to whether execution by sureties alone is 
sufficient. 

In order for a stay or supersedeas bond or under¬ 
taking to be effective there must be a substantial 
compliance with statutory requirements as to the 
parties and sureties thereto, 24 and what has been 
stated supra §§ 532-538 in connection with appeal 
bonds and undertakings generally, and the cases 
cited in that connection, are in most respects equally 
applicable in this one. In some jurisdictions, where 
the statute requires an appellant or plaintiff in error 


to enter into a bond or undertaking with sufficient 
sureties, it is not sufficient to give a bond or under¬ 
taking executed by sureties alone; 25 but in others 
the execution of the bond or undertaking by the 
surety or sureties alone has been held sufficient, 26 
and the fact that all appellants or plaintiffs in error 
do not join in executing it does not render it in¬ 
sufficient. 27 

Failure of the supersedeas bond to designate the 
parties thereto is not ground for dismissal of the 
appeal. 28 The bond must be made payable to every 
party to the judgment whose interest is adverse to 
that of appellant, although the judgment may not, 
in whole or in part, be in favor of such parties. 29 

The surety’s affidavit as to the amount he is worth, 
appearing on the reverse of the bond, is sufficient as 
an acknowledgment of the obligation on his part. 30 

b. Number of Sureties 

Unless the court approves a bond with fewer sureties, 
the bond must have the number of sureties required by 
the statute. 

Under a statute providing that a supersedeas or 
stay bond must have two or more sureties, a bond or 


ing that the appeal was taken from 
the whole judgment, and that it was 
appellant’s intention to give a super¬ 
sedeas bond for a small part of the 
judgment, is insufficient to confer 
jurisdiction on the court of civil ap¬ 
peals of an application for injunc¬ 
tion to restrain enforcement of the 
judgment appealed from, where the 
bond neither complied with the pro¬ 
vision as to cost bonds, nor with the 
provision relating to supersedeas 
bonds. 

Tex.—Wood v. Perry, Civ.App., 276 
S.W. 963. 

Appointment of receiver 

Appellant’s mere giving of under¬ 
taking for costs on appeal from or¬ 
der appointing receiver for protec¬ 
tion of property involved in action 
pendente lite does not supersede such 
order, or entitle appellant to stay 
of all proceedings relating thereto, 
including suspension of receiver’s 
powers, pending determination of ap¬ 
peal. 

Mont.—Demos v. Doepker, 141 P.2d 
372, 115 Mont. 183. 

23. Idaho.—Meservy v. Idaho Irr. 
Co., 205 P. 559, 35 Idaho 257. 

La.—Doll v. Dearie, App., 37 So.2d 
61. 

Suspensive and devolutive appeals 
generally see supra § 548. 

24. La.—McCaskey Register Co. v. 
Franklin, 5 La.App. 618. 

Pa.—Joy v. Halverson, Com.PI., 32 
Del.Co. 174. 

3 C.J. p 1301 note 53. 


Good and sufficient bond 

(1) Good and sufficient supersede¬ 
as bond required by statute must 
be one signed by a solvent surety 
or sureties approved by the clerk. 
Tex.—Universal Automobile Ins. Co. 

v. Culberson, Civ.App., 51 S.W.2d 
1071. 

(2) In order to constitute a good 
and sufficient supersedeas bond, the 
sureties, if called upon, must be able 
to discharge the judgment. 

Tex.—United Employers Casualty 
Co. v. Daniels, Civ.App., 133 S.W.2d 
599, followed in United Employers 
Casualty Co. v. Knight, 133 S.W. 
2d 601. 

(3) Under rule that an appellant 
desiring to suspend execution of a 
judgment may do so by giving a good 
and sufficient bond to be approved by 
clerk, where one of the bondsmen is 
sufficient surety and clerk is willing 
to accept bond, the bond is a good 
and sufficient bond. 

Tex.—Ex parte Wrather, 161 S.W.2d 
774, 139 Tex. 47. 

(4) A supersedeas bond which 
gives appellee no additional security 
other than the solvency of the prin¬ 
cipal obligor is not a good and suffi¬ 
cient bond. 

Tex.—Elliott v. Lester, 126 S.W.2d 
756. 

25. Neb.—Gregory v. Cameron, 7 
Neb. 414. 

Va.—Miller v. Blannerhassett, 5 
Munf. 197, 19 Va. 197. 

3 C.J. p 1301 note 55. 
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26. Tex.—Shelton v. Wade, 4 Tex. 
148, 51 Am.D. 722. 

3 C.J. p 1301 note 56. 

27. Fla.—Florida Orange Hedge 
Fence Co. v. Branham, 8 So. 841, 
27 Fla. 526. 

3 C.J. p 1301 note 57. 

28. Ala.—Birmingham Trust, etc., 
Co. v. Currey, 57 So. 962, 175 Ala. 
373, Ann.Cas. 1914D 81. 

29. Cal.—Los Angeles Local Joint 
Executive Bd. of Culinary Workers 
and Bartenders, A. F. of L. v. 
Stan’s Drive-Ins, Inc., 288 P.2d 293, 
136 C.A.2d 916. 

Tex.—Automobile Ins. Co. v. Teague, 
Com.App., 32 S.W.2d 824, modified 
on other grounds, Com.App., 37 S. 
W.2d 151. 

Duty to protect adverse parties 
Appellants had the duty to protect 
the legal rights of all the parties ad¬ 
versely interested by a supersedeas 
bond making them obligees. 

Tex.—Automobile Ins. Co. v. Teague, 
supra. 

Appellees with adverse interests 
A supersedeas bond not made pay¬ 
able to either of two parties with 
adverse interest was defective. 

Tex.—Automobile Ins. Co. v. Teague, 
supra. 

30. La.—S liman v. Mayor and Board 
of Aldermen of Village of Palmet¬ 
to, App., 142 So. 846. 
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undertaking with only one surety is not sufficient. 31 
It may be sufficient, however, if the court has ap¬ 
proved it. 32 

c. Competency of Sureties 

For the bond to be valid, the sureties thereon must be 
competent to act as such; authorities disagree as to 
whether a liability insurance company can act as surety 
for its insured. 

In order for a supersedeas or stay bond or under¬ 
taking to be sufficient, the sureties must have the 
capacity to enter into the contract, and must possess 
any special qualification which the statute requires 
to render them competent; 33 but the fact that one 
of the sureties is not qualified will not render a 
bond insufficient if there are a sufficient number of 
competent sureties without him. 34 Even though 
some of the sureties are on the bond twice for dif¬ 
ferent sums, it is not vitiated. 35 

Surety companies authorized to do business in 
the state may be sureties on a bond for stay or super¬ 
sedeas. 36 The appellant, 37 one who stands in the 
position of appellant, 37 * 5 or a judgment debtor who 
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is not appealing, 37 * 10 cannot be surety on the super¬ 
sedeas; but an appellee may sign the bond as sure¬ 
ty. 38 A liability insurance company may, it has 
been held, be surety on a bond for its insured; 39 
but there is also authority to the contrary effect. 39 * 5 

A bond defective as to sureties, but timely filed 
and approved, is sufficient for the purpose for which 
it is filed until quashed or set aside in some direct 
proceeding. 40 

d. Sufficiency and Justification of Sureties 

The sureties must be financially responsible, and, 
where the statute requires, must justify. 

Aside from their competency, the sureties on a 
supersedeas or stay bond or undertaking must be 
solvent, and financially sufficient for the purpose 
for which the bond is required and given, and com¬ 
pliance must be had with statutory requirements in 
this respect. 41 As a rule, the sureties must also 
justify, where this is required by the statute, and 
in doing so the provisions of the statute must be 
substantially followed; 42 they must justify at or 


31. Fla.—Hardie v. Inter-City Co., 
151 So. 49, 112 Fla. 842. 

Pa.—Allen v. Kellam, 94 Pa. 253, 254. 
3 C.J. p 1301 note 58. 

32. Mo.—State ex rel. Reifsnider v. 
Goldstein, 205 S.W. 529, 200 Mo. 
App. 60. 

33. Fla.—Poyntz v. Reynolds, 19 So. 
649, 37 Fla. 533. 

3 C.J. p 1301 note 59. 

34. Neb.—State v. Baker, 63 N.W. 
139, 45 Neb. 39. 

35. Cal. — Wheeler v. Karnes, 63 P. 
62, 130 C. 618. 

36. Miss.—^Stna Ins. Co. v. Robert¬ 
son, 90 So. 120, 127 Miss. 440. 

3 C.J. p 1302 note 62 [a]. 

37. Del.—Santoro v. Di Guglielmo, 
110 A. 679, 1 W.W.Harr. 6. 

Fla.—Craig v. Wilder, 169 So. 847, 
125 Fla. 384. 

N.Y.—App el t v. Timpone, 88 N.Y.S. 
2d 43, 195 Misc. 68, reversed on 
other grounds 91 N.Y.S.2d 869, 275 
App.Div. 1046. 

S.D.—Corpus Juris Secundum cited 
in Chambers v. Wilson, 289 N.W. 
588, 589, 67 S.D. 125. 

Tex.—Elliott v. Lester, Civ.App., 126 
S.W.2d 756. 

Surety company owned and con¬ 
trolled by an appellant insurance 
company cannot go upon appeal bond 
of such insurance company. 

Miss.—iEtna Ins. Co. v. Robertson, 
90 So. 120, 127 Miss. 440. 
Automobile insurance company, au¬ 
thorized to become the sole surety on 
bonds required in judicial proceed¬ 
ings, could not become its own “sure¬ 
ty" on a supersedeas bond, and there¬ 


fore appellees could not, upon such 
company’s failure to pay judgment 
against it, recover out of the compa¬ 
ny’s securities deposited with the 
state treasurer. 

Tex.—Universal Automobile Ins. Co. 
v. Culberson, Civ.App., 51 S.W.2d 
1071. 

Requirement of statutes regarding 
deposits necessary for a surety com¬ 
pany to qualify as such being appli¬ 
cable only to judgments against a 
surety, the rule is not changed there¬ 
by. 

Tex.—Universal Automobile Ins. Co. 
v. Culberson, supra. 

37.5 Tex.—Elliott v. Lester, Civ. 
App., 126 S.W.2d 756. 

37.10 Wash.—Boris v. Ross, 106 P. 
2d 1081, 6 Wash.2d 139. 

38. N.M.—Watters v. Treasure Min¬ 
ing Co., 153 P. 615, 21 N.M. 275. 

39. N.J.—Ackerman v. Somerset 

Bus Co., 175 A 201, 114 N.J.Law 
16. 

That the surety on a supersedeas 
bond had also issued a policy to de¬ 
fendant and might be liable to plain¬ 
tiff thereon did not create a disquali¬ 
fication, where the surety had no 
other interest in the case and was 
not a joint judgment debtor of plain¬ 
tiff. 

N.J.—Ackerman v. Somerset Bus Co., 
supra. 

In Texas 

(1) The Court of Civil Appeals for 
the Fourth District has followed the 
text rule where the insurance com¬ 
pany was not a party to the suit. 

475 


Tex.—Universal Transport & Distrib¬ 
uting Co. v. Cantu, Civ.App., 75 S. 
W.2d 697. 

(2) The Court of Civil Appeals for 
the Fifth District has not followed 
the rule of the text where the insur¬ 
ance company defended the suit and 
conducted the trial. 

Tex.—Elliott v. Lester, Civ.App., 126 
S.W.2d 756. 

39.5 N.Y.—Smith v. 167th Street 

and Walton Ave. Corporation, 31 
N.Y.S.2d 177, 177 Misc. 507—Mur¬ 
phy v. Mandon Realty Co., 12 N.Y. 
S.2d 350, 171 Misc. 521, affirmed 12 
N.Y.S.2d 365, 257 App.Div. 805. 

40. Okl.—Venator v. Edwards, 259 
P. 596, 126 Okl. 296. 

41. Cal.—Fox v. Hale, etc., Silver 
Min. Co., 32 P. 446, 97 Cal. 352. 

3 C.J. p 1302 note 62. 

Surety held financially sufficient 
Surety on a suspensive appeal bond 
for three thousand one hundred dol¬ 
lars meets the requirements if he 
owns a home worth five thousand 
five hundred dollars mortgaged for 
two thousand one hundred dollars, 
and five thousand dollars of hotel 
stock, and earns one hundred and 
seventy-five dollars per month. 

La.—Southern Development Co. v. 
Greco, 8 La.App. 1. 

42. Cal.—Associated Constructors v. 
Paonessa, 88 P.2d 924, 13 C.2d 241. 

Neb.—Fisher v. Keeler, 5 N.W.2d 143, 
142 Neb. 79. 

N.Y.—Manning v. Gould, 90 N.Y. 476, 
3 N.Y.Civ.Proc. 58, 64 How.Pr. 429. 
3 C.J. p 1302 note 63. 
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within the time, 43 and in the amount, 44 prescribed 
by statute. 

Under some statutes, however, where a proper 
bond, as prescribed by the statute, is executed in ac¬ 
cordance with the provisions of the statute, the 
proceedings are stayed without reference to the suffi¬ 
ciency or insufficiency of the sureties on the bond, 
until by proper proceedings the bond is set aside 
or modified, or appellant fails to perfect his appeal, 
or the appeal is dismissed; 45 and since the super¬ 
sedeas or stay follows the execution of a proper 
bond as a matter of law, and is effected as soon as 
the bond is executed, if the sureties are insufficient, 
but a sufficient bond is executed within the time pre¬ 
scribed by the statute, the stay continues. 46 

A reasonable discretion should be exercised in 
passing upon the sufficiency of a surety; one should 
be required to be of such pecuniary ability as will, 
in all probability, enable respondent to collect on 
his bond. 47 Where appellant, when called on, does 
not affirmatively adduce proof to show that his 
surety is good, but no evidence to impeach him is 
offered, the court cannot pronounce him to be in¬ 
sufficient, and order execution to issue. 48 Proof 
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of the insolvency of the sureties must be sufficient 
to overcome their affidavits attached to the bond. 49 
The failure of a surety upon a supersedeas bond to 
appear and justify after notice will not disqualify 
him as a surety upon a new bond given upon the 
abandonment of the old one. 50 

Detemiination and review . The determination of 
the sufficiency of the sureties on a supersedeas or 
stay bond is usually left to the trial court or judge 51 
or to the clerk. 52 Their determination may be sub¬ 
ject to review in a proper case; 53 but it has been 
held that, where the question is left to the trial court 
or the clerk, his determination on the justification 
of the sureties cannot, in the absence of statutory 
authority, be reviewed by the appellate court, but 
is conclusive. 54 

§ 648. - Amount or Penalty and Condi¬ 

tions 

A bond, where required, must be in the amount, and 
on the conditions, fixed by statute, or by the court where 
the statutes are silent on these matters. 

Although a bond in an amount sufficient to cover 
all consequential damages is not required by all stat- 


43. Cal.—Brown v. Rouse, 47 P. 601, 
115 Cal. 619. 

3 C.J. p 1302 note 64. 

Error in notice of justification 

Where appellant attempted to give 
a stay bond, but the attorney’s clerk 
made an error in the notice of jus¬ 
tification, a writ of supersedeas 
should be granted. 

Cal.—Poncino v. Sierra Nevada Life 
& Casualty Co., 279 P. 1036, 100 C. 
A. 85. 

44. Cal.—Mohn v. Superior Court in 
and for San Diego County, 200 P. 
360, 53 C.A. 425. 

3 C.J. p 1302 note 65. 

Justification held sufficient 
Where undertaking on appeal was 
executed by two sureties and affida¬ 
vit of justification averred that one 
of them was worth at least twice the 
amount of undertaking over and 
above liability, and further averred 
that the affiant agreed to contribute 
out of the excess of his net worth 
the sum of twice the amount of the 
judgment to his co-surety, the under¬ 
taking was sufficient. 

N.T.—Perfection Gear Co. v. Cor- 
neiliussen & Stakgold, Inc., 129 N. 
Y.S.2d 864, 283 App.Div. 863. 

Bond of large amount 

(1) Under a provision that in or¬ 
der to stay a money judgment on ap¬ 
peal a bond must be executed by two 
or more sureties in double the amount 
of the judgment, and a provision that 
the sureties must accompany the 
bond with an affidavit that they are 


each worth the sum specified in the 
bond, but, where the amount of the 
bond exceeds three thousand dollars, 
and there are more than two sureties, 
they may state that they are sever¬ 
ally worth less amounts, if the whole 
amount is equivalent to that of two 
sufficient sureties, on an appeal from 
a judgment for one hundred thou¬ 
sand dollars, if there are but two 
sureties, each must qualify in the 
sum of two hundred thousand dol¬ 
lars. 

Cal.—Mohn v. Superior Court in and 
for San Diego County, 200 P. 360, 
53 C.A. 425. 

(2) Under a provision that in giv¬ 
ing a bond of more than three thou¬ 
sand dollars on appeal, where there 
are more than two sureties, the affi¬ 
davit filed with the bond may state 
they are severally worth less than 
the amount of the bond, if the whole 
amount is equivalent to that of two 
sufficient sureties, on an appeal from 
a judgment for one hundred thou¬ 
sand dollars, where one surety was 
worth two hundred twenty thousand 
dollars, and the other five together 
were worth one hundred and eighty 
thousand dollars, the bond was not 
the equivalent of two sufficient sure¬ 
ties. 

Cal.—Mohn v. Superior Court in and 
for San Diego County, supra. 

(3) Other decisions. 

N.T.—Clark v. Clark, 7 Paige 607. 

3 C.J. p 1302 note 65 [c]. 

On. exception to sureties 
In some jurisdictions, when the 
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sureties are excepted to they must 
justify in double the annual value of 
the lands. 

N.J.—Laurence v. Lippencott, 6 N.J. 
Law 473. 

45. Cal.—Lee Chuck v. Quan Wo 
Chong Co., 22 P. 594, 81 C. 222, 15 
Am.S.R. 50. 

3 C.J. p 1302 note 66. 

46. Cal.—Lee Chuck v. Quan Wo 
Chong Co., supra. 

47. Ill.—Zuckerman v. Hawes, 34 N. 
E. 479, 146 Ill. 59. 

48. La.—State v. Judge Orleans Par¬ 
ish Fifth Dist. Ct., 25 La.Ann. 616. 

49. Tex.—Groves v. Western Realty 
Co., Civ.App., 84 S.W.2d 835. 

50. Wash.—State v. Pierce County 
Super. Ct., 42 P. 123, 12 Wash. 677. 

51. Ind.—Midland R. Co. v. Wilcox, 
12 N.E. 513, 111 Ind. 561. 

N.Y.—Murphy v. Mandon Realty Co. f 
12 N.Y.S.2d 350, 171 Misc. 521, af¬ 
firmed 12 N.Y.S.2d 365, 257 App. 
Div. 805. 

3 C.J. p 1303 note 71. 

52. Cal.—Kreling v. Kreling, 48 P. 
383, 116 Cal. 458. 

3 C.J. p 1303 note 72. 

53. Cal.—Sloan v. Stearns, 275 P.2d 
913, 128 C.A.2d 717. 

La.—State v. Rightor, 36 La.Ann. 
711. 

Wash.—Kirby v. Collins, 32 P. 769, 5 
Wash. 682. 

54. Pa.—Dixon v. Minouge, 2 Pa. 
Dist. & Co. 156. 

3 C.J. p 1303 note 74. 
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utes , 55 the bond or undertaking, when required, must 
be in the amount or penalty and on the conditions 
fixed by the statute, or by the court or clerk pursuant 
to the directions of the statute, or by rule of court, 
as the case may be, or there can be no supersedeas 


or stay; and the amount or penalty and conditions 
fixed by the court or clerk must be such as are pre¬ 
scribed by the statute or rule when they are so 
prescribed . 56 


55. Wis.—In re Loewenbach's Will. 
246 N.W. 332, 210 Wis. 253. 

56. Idaho.—Wilson v. Peck, 197 P. 
1026, 33 Idaho 722. 

La.—Wesley M. E. Church v. Taylor, 

3 La.App. 20. 

Ohio.—McKenzie v. Neville, 26 N.E. 
2d 790, 63 Ohio App. 420, appeal 
dismissed 25 N.E.2d 290, 136 Ohio 
St. 278. 

Pa.—Conston v. New Amsterdam Cas. 
Co., 77 A.2d 603, 366 Pa. 219. 

Mignatti v. Shpeen, 26 Pa.Dist. 
623. 

3 C.J. p 1303 note 76. 

Amount in discretion of legislature 

The legislature may provide for a 
stay bond upon appeal upon furnish¬ 
ing security in any amount in its 
discretion. 

Mich.—Checker Mut. Auto. Ins. Co. 
v. Miller, 48 N.W.2d 129, 330 Mich. 
553. 

Appeals by corporations or individ¬ 
uals 

In the absence of an antagonistic 
provision of the constitution, the 
power of the legislature to fix, in 
cases of corporations and individu¬ 
als, a different amount of an appeal 
bond, which will operate as a super¬ 
sedeas, is supreme. 

Pa.—Evans v. McDonald Const. Co., 
131 A. 467, 284 Pa. 593. 

To supersede in its entirety judg¬ 
ment for both recovery of land and 
debt, the conditions of the bond 
should be as prescribed in statutes 
relating to a supersedeas bond and 
to a bond where judgment is for re¬ 
covery of property. 

Tex.—Ehlert v. Indianapolis Life Ins. 
Co., Civ.App., 84 S.W.2d 898—Grov¬ 
es v. Western Realty Co., Civ.App., 
84 S.W.2d 835. 

Statutory requirements held satisfied 

(1) Generally. 

N.T.—Schaffer v. Northeast Co., 18 
N.Y.S.2d 438, 259 App.Div. 732. 
Ohio.—Rice v. Wheeling Dollar Sav. 
& Trust Co., 128 N.E.2d 16, 163 
Ohio St. 606. 

(2) An undertaking on appeal, suf¬ 
ficient to operate as a supersedeas 
under the statute, which recites the 
appeal from an order refusing to va¬ 
cate a judgment and the appeal from 
judgment itself and which is condi¬ 
tioned to pay damages and costs and 
for payment of judgment, if affirmed, 
is sufficient to support appeal from 
the order and judgment. 

N.D.—Fargo Silo Co. v. Pioneer Stock 
Co.. 170 N.W. 626, 41 N.D. 345. 


Provision for payment of judgment 
or decree 

(1) To operate as supersedeas, one 
of the conditions of the bond must be 
that appellant will satisfy the judg¬ 
ment or decree, complained of. 

Miss.—Spiro v. Shapleigh Hardware 

Co., 119 So. 206, 153 Miss. 195. 

(2) Consequently, where the con¬ 
dition of the bond was to pay the 
supreme court’s judgment and all 
costs, it could not operate as super¬ 
sedeas. 

Miss.—Spiro v. Shapleigh Hardware 

Co., supra. 

(3) A bond conditioned merely for 
the payment of costs, and not for 
payment of the judgment as well as 
costs, as required by the statute, is 
insufficient as a supersedeas bond. 
N.M.—Mundy v. Irwin, 141 P. 877, 19 

N.M. 170. 

Provision for payment of costs 

(1) The statute not so requiring, 
a supersedeas bond need not contain 
a stipulation to pay costs. 

Tex.—Wood v. Perry, Civ.App., 276 S. 

W. 963. 

(2) A provision in a supersedeas 
bond, for costs, is surplusage, but 
does not affect the validity of the 
bond. 

Tex.—Wood v. Perry, supra. 
Conditions read into bond 

A supersedeas bond, which does 
not contain the conditions prescribed 
by Code (1919) § 6351, by failing to 
specify payment of all actual dam¬ 
ages incurred in consequence of the 
supersedeas, by reason of a clerical 
misprision, will be read as if it re¬ 
cited the statutory conditions. 

Va.—Northern Neck Mut. Fire Ass’n 

of Virginia v. Turlington, 116 S.E. 

363, 136 Va. 44. 

Wyoming statute construed 

While a provision, being a part of 
a chapter on direct appeal to the su¬ 
preme court, is peculiar in that it 
provides, first, for an order granting 
a stay for such time as may be nec¬ 
essary to perfect the appeal, and for 
that period apparently with or with¬ 
out bond and then in prescribing the 
condition of a bond, when required, 
makes it include an obligation to 
abide and pay the judgment in case 
appellant is unsuccessful, and pro¬ 
vides that the bond when given shall 
continue in force and operate as a 
stay pending the appeal, such stat¬ 
ute must be understood as intending 
that the bond shall be sufficient as an 
obligation to pay the judgment with¬ 
out compelling a resort to a levy or 
sale of property under execution, and 
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the court shall not be called on to 
determine whether property levied 
on will in the end be sufficient to pay 
the judgment. 

Wyo.—Farmers’ State Bank of Riv¬ 
erton v. Haun, 213 P. 361, 29 Wyo. 
322. 

In Louisiana 

(1) A suspensive appeal may be 
had by giving a bond for a sum ex¬ 
ceeding by one half the amount of 
the judgment. 

La.—In re Clover Ridge Planting & 
Manufacturing Co., 193 So. 468, 194 
La. 77—Watson v. Schmidt, 135 So. 
232, 172 La. 761—Succession of 
Richter v. Fabacher, 123 So. 308, 
168 La. 736—Charvanel v. Esvard, 
90 So. 658, 150 La. 305. 

Lemieux v. Morales, 119 So. 450, 

9 La.App. 156—State ex rel. Tower 
v. Bell, 6 La.App. 245. 

3 C.J. p 1304 note 77 [b] (1). 

(2) Under such a statute an order 
granting both a suspensive appeal on 
furnishing a bond conditioned as the 
law directs and a devolutive appeal 
bond in smaller sum than judgment 
is proper. 

La.—State ex rel. Sumner v. Simon, 
App., 144 So. 645. 

(3) Costs are not included in the 
judgment in computing the amount 
of a suspensive appeal bond. 

La.—Watts v. Collier, 72 So. 822, 140 
La. 99. 

Lemieux v. Morales, supra. 

(4) A judgment in a partition suit 
wherein defendant claimed damages: 
in reconvention for breach of con¬ 
tract to sell a quarter of the land, de¬ 
creeing partition by licitation, and 
condemning plaintiffs to pay defend¬ 
ant damages, is an unqualified money 
judgment, not confined to proceeds of 
the partition sale for its payment. 

La.—Thurston v. Rosenberg, 81 So. 

206, 144 La. 629. 

(5) A money judgment in favor of 
defendant against plaintiffs, suing 
for partition, being for eight thou¬ 
sand three hundred thirty-one dollars 
and thirty-three cents, and plaintiffs’ 
appeal bond being for only seven 
hundred fifty dollars, such bond could 
be sufficient for a suspensive appeal 
only if money judgment was con¬ 
fined to proceeds of the partition- 
sale for its payment. 

La.—Thurston v. Rosenberg, supra. 

(6) Where a creditor brought suit 
against the trustee of a corporation, 
praying a sequestration of property- 
which had been sold to another cor¬ 
poration, and was released on a. 
forthcoming bond, a receiver of the* 



4A C.J.S. 


§ 648 APPEAL & ERROR 


There must be substantial compliance with special 
statutory provisions or rules of court as to the 
amount or conditions, or both, of bonds or under¬ 


takings on appeals from judgments or decrees for 
the recovery or payment of money, recovery of a 
debt, etc .; 57 for the recovery, delivery, or sale of 


corporation to which the property j 
had been sold was entitled to take 
suspensive appeal from judgment 
against the trustee by giving bond 
for costs, and not for one half the 
judgment as this is not within the 
provisions relating to suspensive ap¬ 
peals from money judgments. 

La.—Beard & Mitchell v. Larson, 98 
So. 556, 154 La. 998. 

(7) An order fixing the amount of 
a bond to be given to suspend execu¬ 
tion of judgment requiring payment 
of a specific sum of money may be 
rescinded by the court which grant¬ 
ed it, even after transcript is filed 
in the appellate court. 

La.—Jaenke v. Taylor, 109 So. 814, 
161 La. 996. 

(8) The statute providing that ap¬ 
peal shall stay execution, if appel¬ 
lant gives obligation for sum ex¬ 
ceeding half of amount of judgment 
as security, is inapplicable to appeal 
from judgment which is not for spe¬ 
cific sum, but merely decrees that 
appellee owns another judgment in 
stated sum and orders that record¬ 
ing of such judgment in mortgage of¬ 
fice be given full effect as general 
mortgage. 

La.—Folse v. Dale, 193 So. 581, 194 
La. 180. 

(9) Where the bond provided that 
defendant and appellant should pros¬ 
ecute an appeal and satisfy whatever 
judgment should be rendered against 
him, or that the same should be sat¬ 
isfied by the proceeds of the sale of 
his estate, real or personal, other¬ 
wise that an indemnity company 
should be liable, such stipulations 
met the conditions of a suspensive 
appeal bond, as against the conten¬ 
tion that the surety on the appeal 
bond was not unconditionally bound. 
La.—Grant v. Succession of Grant, 

105 So. 611,159 La. 535. 

(10) In an order granting a sus¬ 
pensive appeal, the court need not 
designate the amount of the suspen¬ 
sive bond, the amount being fixed by 
law when judgment is specific. 

La—Martens v. Penton, 130 So. 360, 
15 LaApp. 61—Martens v. Penton, 
130 So. 360, 15 La.App. 60—Mar¬ 
tens v. Penton, 130 So. 354, 15 La. 
App. 35. 

3 C.J. p 1303 note 76 [d]. 

(11) Other applications of Louisi¬ 
ana statute see 3 C.J. p 1304 note 77 
[b] (2), (3). 

57. Okl.—National Surety Co. v. 

Craig, 220 P. 943, 94 Okl. 63. 

Tex.—Berry v. Curtis, Civ.App., 227 
S.W.2d 396. 

3 C.J. p 1304 note 77. 


Bond in double amount of judgment 

(1) Generally. 

Cal.—Sullivan v. Superior Court, 275 
P.2d 595, 128 C.A.2d 476. 

Tex.—Jennings v. Berry, Civ.App., 
153 S.W. 2d 725. 

Wash.—State ex rel. Meehan v. Su¬ 
perior Court for King County, 74 
P.2d 1012, 193 Wash. 249. 

(2) Where the statute requires a 
bond in double the amount of the 
judgment, a bond for a lesser amount 
is insufficient. 

N.M.—Rogers v. Herbst, 183 P. 749, 
25 N.M. 408. 

Pa.—City of Scranton v. People’s 
Coal Co., 117 A. 673, 274 Pa 63. 

Baughn v. Benson & Fine, 77 Pa. 
Super. 186. 

Tex.—Groves v. Western Realty Co., 
Civ.App., 84 S.W.2d 835—Kruger 
Jewelry Co. v. Fentress & Marsh, 
Civ.App., 19 S.W.2d 106—Slaughter 
v. Texas Life Ins. Co., Civ.App., 211 
S.W. 350. 

Wash.—Michaels v. Levinson, 144 P. 
903, 82 Wash. 612. 

(3) A statute requiring an under¬ 
taking, to stay execution of judg¬ 
ment directing payment of money, in 
double the amount of the judgment, 

| is inapplicable to allowance for costs 
incurred by the prevailing party on 
trial. 

Cal.—California Standard Finance 
Corporation v. Cornelius Cole, Ltd., 
22 P.2d 520, 132 C.A. 105. 

(4) A bond in double the amount 
of the recovery in a judgment, with¬ 
out reference whatever to any addi¬ 
tions thereto for interest and costs, 
is a sufficient supersedeas bond, since 
the phrase “amount of judgment” 
means the amount of money speci¬ 
fied in the judgment as the amount 
for which a recovery is to be had. 
N.M.—Candelaria v. Gutierrez, 213 P. 

1037, 28 N.M. 484. 

(5) Whenever a judgment is for 
the recovery of money, a bond in 
double the amount of the damages 
and costs, plus the appeal bond for 
two hundred dollars, must be given, 
even though such recovery is coupled 
with the granting of other incidental 
relief. 

Wash.—Greene v. Levinson, 206 P. 
956, 120 Wash. 111. 

(6) An appeal bond given under 
statute in interpleader cases to sus¬ 
pend execution of judgment pending 
appeal need not be in double amount 
awarded by the judgment but amount 
of bond in such a case should rest 
with discretion of trial court, should 
be conditioned as required by stat¬ 
ute, and should be sufficient in 
amount to guarantee that appellant 
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will prosecute appeal with due dili¬ 
gence and perform such judgment as 
should be rendered against him and 
cover the costs recovered and costs 
and damages recovered in appellate 
court on appeal. 

Mo.—State ex rel. Duggan v. Dillon, 

11 S.W. 255, 98 Mo. 90. 

State ex rel. Dean v. Douglas, 

165 S.W.2d 304, 236 Mo.App. 1284. 

Construction, and application of stat¬ 
utes or constitutional provisions 
in general 

(1) Under a constitutional provi¬ 
sion that a supersedeas bond shall be 
sufficient to secure payment of “con¬ 
demnation money,” the quoted words 
mean amount of judgment below, 
where there Is a general judgment 
that defendant must pay plaintiff a 
sum of money which is collectable 
from any property of defendant. 

Del.—Blackwell v. Sidwell, 126 A.2d 

237—Ownbey v. Morgan, 105 A. 

838, 7 Boyce 297. 

(2) Under a constitutional provi¬ 
sion that a supersedeas bond shall 
be sufficient to secure payment of 
condemnation money or to abide 
judgment, a bond given in an attach¬ 
ment suit against nonresident de¬ 
fendant in which judgment was col¬ 
lectable only from property attach¬ 
ed was sufficient, although not based 
on the amount of judgment. 

Del.—Ownbey v. Morgan, supra. 

(3) Under a constitutional provi¬ 
sion that a supersedeas bond shall be 
such as to furnish sufficient security 
to abide the decree if there be no 
condemnation money, “sufficient se¬ 
curity” in such case depends on the 
nature of the cause and the judgment 
or decree rendered. 

Del.—Ownbey v. Morgan, supra. 

(4) A decree against insurance 
companies for eight million dollars 
as a penalty for violating the Anti- 
Trust Law is a money judgment 
which can only be stayed by a super¬ 
sedeas bond in double the amount. 
Miss.—u®tna Ins. Co. v. Robertson, 

90 So. 120, 127 Miss. 440. 

(5) An order to pay over impound¬ 
ed funds in the hands of the court, 
pending appeal without supersedeas 
of main judgment, is a separable 
judgment, and may be stayed by su¬ 
persedeas granted by a justice of 
the supreme court upon giving bond 
for costs, interest, and damages. 

Miss.—iSEtna Ins. Co. v. Robertson, 

supra. 

(6) Constitutional provision that 
supersedeas bond shall be sufficient 
to secure payment of condemnation 
money is of such rigidity as to pre¬ 
clude exercise by supreme court of 
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any discretion, and no stay in an 
appeal from a money judgment may 
be had unless a bond in full amount 
of a money judgment is offered as 
security for payment of the condem¬ 
nation money. 

Del.—Blackwell v. Sidwell, 126 A.2d 
237. 

(7) The provision for payment of 
attorney's fees in supersedeas bond 
on appeal from money judgment was 
not authorized by statute. 

Fla.—Kennedy v. Practical Home 
Builders, 42 So.2d 278—Hussein v. 
Bevins, 40 So.2d 452. 

(8) Other applications of these and 
other statutes or constitutional pro¬ 
visions. 

Or.—Daly v. Wolfard Bros., 261 P.2d 
679, 204 Or. 241. 

3 C.J. p 1304 note 77 [a]. 

58. Fla.—Wheeler, etc., Mfg. Co. v. 

Johns, 20 So. 236, 37 Fla. 262. 
Neb.—State v. Baxter, 96 N.W. 647, 4 
Neb. (Unoff.) 869. 

N.T.—Goodwin v. Bunzi, 6 N.E. 399, 
102 N.T. 324. 

3 C.J. p 1305 note 78. 

Statute held inapplicable 

(1) In a claim and delivery action 
to recover sheep seized by respond¬ 
ent under the Estray Law, Code Civ. 
Proe. § 943 does not apply to an ap¬ 
peal by claimant. 

Cal.—Cunningham v. Reynolds, 23 P. 
2d 837, 132 C.A. 148. 

(2) Other applications see 3 C.J. p 
1305 note 78 [a], [b]. 

Decree for distribution of water 
Storage water in a reservoir, di¬ 
rected to be distributed by a decree 
from which an appeal is taken, is 
property, within the provisions ap¬ 
plicable thereto, and, notwithstand¬ 
ing the decree is in effect a manda¬ 
tory injunction, the filing of a notice 
of appeal and giving the undertak¬ 
ing specified in a provision for a 
stay in cases not otherwise provided 
for will not stay execution, but in 
order to do so the undertaking must 
be given under the appropriate sec¬ 
tions, and it is the duty of the court 
to fix the amount of the supersedeas 
bond pending appeal. 

Idaho.—Salmon River Canal Co. v. 
District Court of Eleventh Judi¬ 
cial Dist. in and for Twin Falls 
County, 221 P. 135, 38 Idaho 377. 

Xu Louisiana 

(1) Refusal to grant an adminis¬ 
trator a suspensive appeal from that 
part of the judgment against the ad¬ 
ministrator, who was also the heir, 
which recognized deceased’s widow 
as owner individually of certain 
property, listed by the administrator 


as belonging to the succession, and 
as the owner of a one half interest 
in all other property of the estate, is 
proper where the administrator did 
not give bond in a sum exceeding by 
one half the amount for which judg¬ 
ment was given, as required by the 
statute. 

La.—Succession of Esteves, 163 So. 
99, 183 La. 274. 

(2) A race horse is not a “mov¬ 
able of perishable nature” within a 
statute providing for the amount of 
an appeal bond in such cases. 

La.—Watson v. Schmidt, 135 So. 232, 
172 La. 761. 

(3) Even if the statute regarding 
appeal bonds from judgment involv¬ 
ing perishables was applicable to a 
judgment sequestering a horse, the 
trial judge should have fixed the 
amount of the suspensive appeal 
bond after estimating the value. 

La.—Watson v. Schmidt, supra. 

(4) Other applications of Louisiana 
statute see 3 C.J. p 1305 note 78 [d]. 

59. Ala.—Ex parte Sibert, 67 Ala 
349. 

Idaho.—Naylor v. Lewiston, etc.. 
Electric R. Co., 95 P. 827, 14 Idaho 
722. 

Mont.—State v. District Court of 
Eighth Judicial Dist., in and for 
Cascade County, 292 P. 904, 88 
Mont. 290—State v. Second Judi¬ 
cial District Ct., 61 P. 882, 24 Mont. 
330. 

Nev.—Silver Peak Mines v. Second 
Judicial Dist. Ct., 110 P. 503, 33 
Nev. 97, Ann.Cas.l913D 587. 

Or.—Porter v. Small, 120 P. 393, 124 
P. 649, 62 Or. 574, 40 L.R.A.,N.S., 
1197, Ann.Cas.l914C 536. 

3 C.J. p 1306 note 79—42 C.J. p 175 
note 6 [a] (4)~(6). 

Undertaking read with' mortgage 
moratorium statute 
N.T.—Pfeil v. Hasselbush, 291 N.T. 
S. 1011, 249 App.Div. 766, affirmed 
7 N.E.2d 724, 273 N.T. 619. 

Construction and application of stat¬ 
utes 

A judgment reciting that defend¬ 
ant is the owner and entitled to the 
immediate possession of the property 
directs delivery of possession of real 
property to defendant so that the 
statute relating to use and occupa¬ 
tion bonds applies. 

Mont.—State v. District Court of 
Eighth Judicial Dist., in and for 
Cascade County, 292 P. 904, 88 
Mont. 290. 

42 C.J. p 175 note 6 [a]. 

Time of fixing amount 

Appellants had right to apply to 
have amount of supersedeas under¬ 
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taking fixed at any time after appeal 
and before case was disposed of. 
Idaho.—Mays v. Winstead, 86 P.2d 
471, 59 Idaho 677. 

Reasonable value of use of property 
On a decree of strict foreclosure 
of a contract of sale of realty, the 
supersedeas bond should be condi¬ 
tioned for payment on affirmance of 
the reasonable value of the use of 
the premises pending appeal. 

Neb.—State v. Rice, 151 N.W. 925, 
98 Neb. 36. 

3 C.J. p 1306 note 79 [h]. 

Double amount 

Where a court decrees a sale of 
real estate to satisfy a lien estab¬ 
lished by the court to obtain an ap¬ 
peal with supersedeas, a bond is re¬ 
quired in double the value of the 
property ordered sold, or in double 
the judgment rendered against the 
property, taking whichever is the 
smallest as a basis for the bond. 
Miss.—Beekman v. Bost, 86 So. 713, 
125 Miss. 77. 

Insufficient amount 

A suspensive appeal of defendant 
filing an appeal bond styled both 
suspensive and devolutive, in the 
amount fixed by the court for only a 
devolutive bond must be dismissed. 
La.—Chestine Land Corporation v. 
Schuler, 137 So. 793, 19 La.App. 
123. 

Action against owner in fee 

Where an action is against an 
owner in fee, and he appeals from 
the judgment, the undertaking need 
not contain a condition against 
waste. 

N.T.—Meyer v. Mayo, 183 N.Y.S. 73, 
193 App.Div. 882. 

Notice to adverse party not required 
Under statutes regulating amount 
and conditions of a stay bond in 
cases involving sale or delivery of 
real property, giving of twenty-four 
hours’ notice to adverse party of an 
intention to apply for an order fixing 
the amount of a supersedeas bond 
was not a jurisdictional require¬ 
ment. 

N.D.—Beyer v. Robinson, 156 N.W. 
203, 32 N.D. 560. 

Statute inapplicable 
Judgment canceling oil and gas 
lease and enjoining defendant from 
exercising possession of premises 
was not primarily a “judgment for 
delivery of possession of real prop¬ 
erty” as respected conditions of su¬ 
persedeas bond. 

Okl.—American Surety Co. of New 
Tork v. Marsh, 293 P. 1041, 146 Okl. 
261. 

Possession by tenant 
Where plaintiff secured decree in 
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compliance must be had with statutes containing 
special provision in the case of various other judg¬ 
ments, orders, or decrees . 60 

In the absence of a statute to the contrary, there 
can be no supersedeas or stay if the bond or under¬ 
taking is left blank as to the amount or penalty 61 
unless the blanks are afterward filled in by the au- 
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thority of the parties bound . 61 - 5 A bond omitting 
a material condition will not operate to stay pro¬ 
ceedings on the judgment ; 62 but a substantial com¬ 
pliance with the statute as to conditions, and perhaps 
as to the amount or penalty, is sufficient , 63 and mere 
clerical errors will not render the bond or under¬ 
taking insufficient . 64 


action to annul contract for sale of 
mining’ claim and deed, possession of 
plaintiff’s tenant, who was not a par¬ 
ty to action, did not defeat defend¬ 
ant’s right to have amount of under¬ 
taking fixed. 

Idaho.—Mays v. Winstead, 86 P.2d 
471, 89 Idaho 677. 

Xn California 

(1) A bond against waste, and for 
the value of use and occupation of 
property, is required only of appel¬ 
lant in possession, or in subordina¬ 
tion to whom possession is held. 

-Cal.—McClintock v. Powley, 291 P. 

833, 210 C. 333—Keeling Collection 
Agency v. McKeever, 289 P. 617, 
209 Cal. 625. 

(2) A mortgagor, by disclaiming 
possession, cannot escape liability to 
burnish a bond on appeal, being en¬ 
titled to possession from foreclosure 
to the end of the redemption period. 
Cal.—McClintock v. Powley, supra. 

(3) An order fixing the amount of 
a stay bond on appeal from judg¬ 
ment involving possession of real 
property is within the jurisdiction of 
the superior court. 

•Cal.—Conniff v. Superior Court of 
California in and for Alameda 
County, 265 P. 555, 90 C.A. 169. 

(4) On appeal from an interlocu¬ 
tory decree in partition, court was 
without right to require a bond con¬ 
ditioned that appellant would indem¬ 
nify against all loss, harm, damage, 
or injury which might occur by vir¬ 
tue of the staying of proceeding and 
sale of real property involved. 

-Cal.—Neusted v. Skernswell, 159 P. 
2d 49, 69 C.A.2d 361. 

(5) Other applications of Califor¬ 
nia statute see 3 C.J. p 1306 note 79 
[c]—42 C.J. p 175 note 6 [a] (2), (3). 

In Pennsylvania, on appeal by the 
party in possession to obtain a su¬ 
persedeas, appellant must give bond 
"in double the sum he will probably 
have to pay in case the judgment is 
-affirmed," conditioned to prosecute 
the appeal, commit no waste, and pay 
mesne profits, costs, and damages. 

Pa.—Schock v. Solar Gas Light Co., 
17 Pa.Dist. 561. 

Xdl Texas 

(1) Generally. 

Tex.—Berry v. Curtis, Civ.App., 227 
S.W.2d 396. 

(2) A bond which was not condi¬ 
tioned that, in case judgment for re- I 


covery of land was affirmed, appel¬ 
lant should pay appellee the value of 
the rent or hire of property, is in¬ 
sufficient as a supersedeas bond. 

Tex.—Groves v. Western Realty Co., 

Civ.App., 84 S.W.2d 835. 

(3) A statute providing the 
amount and conditions for a superse¬ 
deas bond to stay execution of judg¬ 
ment for property does not apply to 
a judgment for partition and division 
thereof. 

Tex.—Ferguson v. Ferguson, Civ. 

App., 69 S.W.2d 592. 

60. Foreclosure of mechanics’ liens 

(1) Where so required by statute, 
a supersedeas bond on appeal from 
a judgment foreclosing a mechanic's 
lien must be in double the amount of 
the judgment and costs. 

Wash.—State v. Snohomish County 

Super. Ct., 39 P. 644, 11 Wash. 366. 

(2) An undertaking to secure the 
money part of the judgment is not 
necessary, under the Practice Act, to 
stay the order directing a sale of the 
property. 

Nev.—Arrington v. Wittenberg, 11 

Nev. 285. 

(3) Where, on appeal from a judg¬ 
ment foreclosing a mechanic’s lien 
and ordering a sale of the property, 
defendant gave an undertaking to 
stay execution in double the amount 
of the judgment, under Code Civ. 
Proc. § 942, which provides for ap¬ 
peals from judgments directing pay¬ 
ment of money, and not under § 945, 
providing for appeals from judg¬ 
ments directing sale of real property, 
and it did not appear that the prop¬ 
erty upon which the lien was ad¬ 
judged was not available, or that, in 
the absence of the undertaking, plain¬ 
tiff could have levied execution as 
upon a mere personal judgment 
against defendant, the undertaking 
did not stay execution upon the judg¬ 
ment. 

Cal.—Central Lumber, etc., Co. v. 

Center, 40 P. 334, 107 C. 193. 

(4) A supersedeas bond on fore¬ 
closure of a mechanic's lien, given on 
appeal from a judgment of fore¬ 
closure and a personal judgment, 
being a statutory bond relating to 
stay of execution of judgments for 
payment of money, it is not suffi¬ 
cient to stay execution of the judg¬ 
ment of foreclosure. 

Kan.—Fuller v. Loftus, 147 P. 799, 95 

Kan. 223. 


Deficiency judgments on foreclosure 
An appellant need not, to obtain a 
stay, give bond to pay a deficiency, 
on appeal from a foreclosure judg¬ 
ment not providing for a deficiency. 
Utah.—Sheffer v. Griffiths, 255 P. 668, 
69 Utah 413. 

Judgment removing trustee 
Under a statute so requiring, on 
appeal from a final decree removing 
a trustee of decedent’s estate and ap¬ 
pointing a receiver, a supersedeas 
bond should be fixed in an amount 
at least equal to the value of the es¬ 
tate, conditioned for payment of all 
costs and damages by reason of ap¬ 
peal, if not prosecuted with success. 
Fla.—Helm v. Lawrence, 149 So. 2, 
111 Fla. 53. 

Judgment, decree, or order dissolv¬ 
ing Injunction 

La.—J. B. Levert Co. v. John T. 
Moore Planting Co., 63 So. 198, 133 
La. 591. 

Neb.—O’Chander v. State, 64 N.W. 
373, 46 Neb. 10. 

Judgment overruling motion to quash 
execution 

Mo.—Parker v. Hannibal, etc., R. Co., 
44 Mo. 415. 

Special provision inapplicable 
Where court found that defendant 
was not a resident, it was authorized 
to issue order of attachment with¬ 
out bond, and therefore on appeal 
from final order discharging attach¬ 
ment, appellant was not required to 
furnish bond in double the amount 
of appraised value of property at¬ 
tached as provided by statute relat¬ 
ing to appeal from order discharging 
attachment. 

Ohio.—Shaffer v. Shaffer, App., 42 N. 
E.2d 175. 

61. Ala.—Gibbs v. Frost, 4 Ala, 720. 
La.—McGuirk v. Marchand, 13 So. 

161, 45 La.Ann. 732. 

3 C.J. p 1308 note 81. 

61.5 Ala.—Gibbs v. Frost, 4 Ala. 720 . 

3 C.J. p 1310 note 94 [d]. 

62. Miss.—McCrory v. Donald, 79 
So. 801, 118 Miss. 596. 

3 C.J. p 1308 note 83. 

63. Tex.—Prewitt v. Day, 23 S.W. 
982, 86 Tex. 166. 

3 C.J. p 1308 note 84. 

64. Cal.—Austin v. Union Pav. etc., 
Co., 88 P. 731, 4 C.A. 610. 

3 C.J. p 1308 note 85. 
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Where the amount of, or conditions on, a bond 
are not prescribed by the statute, the court is au¬ 
thorized and required to fix them, and it should 


fix such an amount and such conditions as will give 
full protection to appellee . 65 The amount and con¬ 
ditions of the bond are determined by the particular 


65. Alaska.—Greenberg v. Alaska 
Mines Corporation, 6 Alaska 163. 
Del.—McDaniel v. Franklin Ry. Sup¬ 
ply Co., 177 A. 544, 20 Del.Ch. 354. 
Fla.—Kahn v. American Surety Co. 
of New York, 162 So. 335, 120 Fla. 
50—Lawson v. Board of Public In¬ 
struction, Franklin County, for Use 
and Benefit of Alford, 154 So. 170, 
114 Fla. 153—Hillsborough County 
Building & Loan Ass'n v. Folsom, 
129 So. 918, 100 Fla. 757—Labell v. 
Campbell, 128 So. 422, 99 Fla. 1125 
—Carr v. Marion Mortg. Co., 126 
So. 776, 99 Fla. 807. 

Ind.—Pierson v. Republic Casualty 
Co., 160 N.E. 43, 200 Ind. 350. 

Md.—Durkee v. Murphy, 29 A.2d 253, 
181 Md. 259—Shirk v. Soper, 124 A. 
911, 144 Md. 269. 

Mich.—Zmudcznski v. Webster, 225 
N.W. 568, 247 Mich. 185. 

Miss.—Kiersky v. Hyman Mercantile 
Co., 198 So. 574, 192 Miss. 195. 
Ohio—De Ville v. De Ville, 94 N.E. 

2d 474, 87 Ohio App. 220. 

Or.—French v. C. F. & T. Co., 241 P. 
1010, 116 Or. 532 . 

Pa.—Kavjian v. Armstrong, 28 Pa. 
Dist. 591. 

Tex.—McConnell v. Libecap, Civ.App., 
38 S.W.2d 408. 

Wash.—Rogers v. Kendall, 23 P.2d 
862, 173 Wash. 390—State v. Kelly, 
201 P. 7, 117 Wash. 142. 

3 C.J. p 1308 note 86—54 C.J. p 605 
note 74 [a]. 

“If the appellant desires to stay 
the execution of the decree or order 
appealed from, he must give an ap¬ 
peal bond conditioned to indemnify 
the appellee against any loss or in¬ 
jury which he may sustain by rea¬ 
son of the appeal and the stay of ex¬ 
ecution or operation of such decree 
or order in such penalty as court may 
fix.” 

Md.—Shirk v. Soper, 124 A. 911, 917, 
144 Md. 269. 

In Louisiana 

(1) In all cases where the judg¬ 
ment is not a judgment for the pay¬ 
ment of money, the court must fix 
the amount of the bond for a suspen¬ 
sion appeal. 

La.—Acadian Production Corp. of La. 
v. Savanna Corp., 77 So.2d 417, 226 
La. 849—Folse v. Dale, 193 So. 581, 
194 La. 180—Industrial Loan Co. 
of Monroe v. Hendricks, 146 So. 
317, ' 176 La. 634—Watson v. 

Schmidt, 135 So. 232, 172 La. 761- 
White v. Davis, 132 So. 414, 171 La. 
893—Allen v. Allen, 115 So. 648, 
165 La. 437—Jaenke v. Taylor, 109 
So. 814, 161 La. 996—Twomey v. 
Papalia, 77 So. 479, 142 La. 621— 
Ruppert v. Fontenot, 70 So. 331,138 

4A C.J.S.—31 


La 375—Layman v. Succession of 
Woulfe, 67 So. 823, 136 La 767. 

Tyler v. Phillips, 139 So. 35, 18 
La App. 654. 

(2) Only on appeal from a judg¬ 
ment condemning appellant to pay 
money or deliver perishable move- 
able property must the appeal bond 
be given for one-half more than the 
amount of the judgment, to stay exe¬ 
cution thereon. 

La.—Industrial Loan Co. of Monroe 
v. Hendricks, 146 So. 317, 176 La. 
634—White v. Davis, 132 So. 414, 
171 La 893. 

(3) The judge fixing the amount 
of a suspensive appeal bond has some 
discretion, but cannot act arbitrarily. 
La.—Johnson v. National Sand & 

Gravel Co., 127 So. 889, 170 La. 423 
—Rosenthal-Brown Fur Co. v. 
Jones-Frere Fur Co., 103 So. 251, 
157 La. 887. 

State ex rel. Lewis v. Chicago 
Mill & Lumber Co., App., 66 So.2d 
624. 

(4) His action in fixing the amount 
of a suspensive appeal bond becomes 
arbitrary whenever he fixes the bond 
in an amount clearly excessive. 

La.—Johnson v. National Sand & 
Gravel Co., supra. 

(5) On a suspensive appeal from a 
judgment requiring defendant to re¬ 
instate shares of stock on its books, 
the bond should have been fixed in 
an amount sufficient to secure costs. 
La.—Johnson, v. National Sand & 

Gravel Co., supra. 

(6) Where property is in the sher¬ 
iffs custody under a sequestration | 
writ, the judge should fix the amount 
of a suspensive appeal bond, and 
ordinarily a bond for costs is suffi¬ 
cient. 

La—United Ry. Men’s Oil Ass’n v. 
Dupuy, 137 So. 73, 173 La. 392. 

(7) By deciding that a bond was 
sufficient in a proceeding to have it 
declared defective, the judge in effect 
fixed the amount thereof. 

La.—United Ry. Men’s Oil Ass'n v. 
Dupuy, supra. 

(8) Where by mathematical cal¬ 
culation a bond for $1,943.90 would 
have been sufficient for suspensive 
appeal, in light of statutory require¬ 
ment for a bond in a sum exceeding 
by one-half amount for which judg¬ 
ment was given, including interest 
allowed in judgment, to date of ap¬ 
peal bond, appellee was not entitled 
to a dismissal where trial judge fix¬ 
ed amount of bond at $2,000. 

La.—Cotter v. Figaro, App., 36 So. 2d 
291. 

(9) In quo warranto proceedings 
to oust defendants from membership 
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on board of directors of corporation, 
amount of bond of one thousand dol¬ 
lars is not insufficient where judg¬ 
ment directed defendant to turn over 
all books and property of corporation, 
which assets exceeded forty-five 
thousand dollars, since there was 
nothing involved except the right to 
hold office of director and the value 
of assets of corporation was in no 
way involved. 

La.—State ex rel. Moss v. Willis, 
App., 189 So. 605. 

Court having power 
In some jurisdictions the appellate 
court cannot fix the amount of the 
bond, this being required to be done 
by the trial court. 

Cal.—McClintock v. Powley, 291 P. 
833, 210 Cal. 333. 

Duty of trial judge to fix amount 
of undertaking is statutory and not 
discretionary. 

Idaho.—Mays v. Winstead, 86 P.2d 
471, 59 Idaho 677. 

Amount and conditions discretionary 

(1) Generally. 

Fla.—Lockleer v. City of West Palm 
Beach, 50 So.2d 348. 

Ohio.—Rice v. Wheeling Dollar Sav. 
& Trust Co., 128 N.E.2d 16, 163 
Ohio St. 606. 

Tex.—Lurie v. City of Houston, Civ. 
App., 220 S.W.2d 320, reversed on 
other grounds 224 S.W.2d 871, 148 
Tex. 391, 14 A.L.R.2d 61. 

(2) Courts have broad discretion 
in fixing terms and conditions of 
supersedeas bonds, and so long as 
the conditions fixed are within the 
law they should be construed to re¬ 
quire and enforce what the parties 
intended when the bonds were exe¬ 
cuted. 

Fla.—Kahn v. American Surety Co. 
of New York, 162 So. 335, 120 Fla. 
50. 

(3) While the duty of fixing the 
penalty of an appeal bond is abso¬ 
lute, the amount thereof is within 
the court’s discretion, which must be 
exercised with reference to the cir¬ 
cumstances, and not to the neces¬ 
sities or the financial condition of the 
parties. 

Md.—Shirk v. Soper, 124 A. 911, 144 
Md. 269. 

Alternative conditions 

A requirement in a supersedeas 
bond that defendants, appealing from 
a decree requiring them to dredge a 
channel, pay complainants actual 
damages or five hundred dollars a 
month until the injunction was com¬ 
plied with is not improper. 

U.S.—Sinclair Refining Co. v. Smith, 
C.C.A.Tex., 13 F.2d 68, certiorari 
denied 47 S.Ct. 236, 273 U.S. 725, 
71 L.Ed. 860. 
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Remedy on refusal to fix amount 

Under a statute providing that 
execution of a judgment for sale of 
real estate cannot be stayed pending 
appeal unless appellant execute a 
bond in an amount to be fixed by the 
judge of the trial court, he refusing 
to fix it in an amount claimed by ap¬ 
pellant to be proper, the proper rem¬ 
edy is not by application to the ap¬ 
pellate court for writ of supersedeas, 
it being without jurisdiction to fix 
the amount of the bond, without 
which there can be no supersedeas, 
but the sole remedy is by mandamus. 
Cal.—Hinkel v. Crowson, 186 P. 1042, 
182 Cal. 68. 

3 C.J. p 1308 note 86 [g]. 

65.5 Fla.—Kahn v. American Sure¬ 
ty Co. of New York, 162 So. 335, 
120 Fla. 50. 

Particular factors or matters con¬ 
sidered 

(1) The trial court should consider 
the parties' rights in the subject 
matter, including the expense and 
damage or loss likely to result from 
delay and the nature of cause. 

Fla.—Lawson v. Board of Public In¬ 
struction, Franklin County, for 
Use and Benefit of Alford, 154 So. 
170, 114 Fla. 153. 

(2) Supersedeas bonds may be 
made to secure other and additional 
damages than those which are the 
natural and proximate result of ap¬ 
peal. 

N.Y.—Kahn v. American Surety Co. 
of New York, supra. 

(3) Attorney's fees are not gener¬ 
ally construed as costs, but are so 
closely allied to costs that they may 
be considered as incident to dam¬ 
ages sustained by appellee by reason 
of appeal, and the payment of rea¬ 
sonable attorney's fees for appellees 
may be made a condition of a super¬ 
sedeas bond to indemnify appellees 
for expenses and damages incurred 
by reason of appeal should the order 
be affirmed or the appeal dismissed. 
N.Y.—Kahn v. American Surety Co. 

of New York, supra. 

(4) On appeal from an order deny¬ 
ing a motion to dismiss a bill brought 
to decree liability on a public con¬ 
tractor's bond, the lower court’s con¬ 
ditioning a supersedeas bond on pay¬ 
ment of costs and damages, including 
a reasonable fee for attorney’s serv¬ 
ices on appeal, is proper. 

Fla.—Lawson v. Board of Public In¬ 
struction, Franklin County, for Use 
and Benefit of Alford, supra. 

(5) It is improper to require the 
payment of attorney’s fees, in resist¬ 
ing an appeal from a final judgment 
or final decree on the merits, as a 
condition in a supersedeas bond. 

Fla. —Larson v. Higginbotham, 66 So. I 


2d 40—Bernstein v. Bernstein, 43 
So.2d 356. 

(6) Where a judgment in detinue 
to recover property was rendered for 
plaintiff, the circuit judge had power 
to fix the condition of a supersedeas 
bond so that plaintiff would have the 
election of taking property or value 
as fixed in the judgment at his option 
if the judgment should be affirmed 
by the appellate court, since the stat¬ 
ute gives authority to the circuit 
judge to fix the amount and condi¬ 
tion of a supersedeas bond where the 
judgment is in whole or in part oth¬ 
er than a money judgment. 

Fla.—Adams v. Burns, 161 So. 712, 
119 Fla. 770. 

(7) Where a perpetual injunction 
was granted, and the parties filed an 
appeal bond and an indemnity bond, 
by which defendants were continued 
in possession of the property, sub¬ 
ject to inspection by plaintiffs, and 
the court, in approving the bond, 
added the further requirement that 
monthly statements be furnished by 
defendants to plaintiffs, while such 
order was irregular it was not be¬ 
yond the jurisdiction of the court, 
and could not be repudiated by de¬ 
fendants so far as adverse to them 
and accepted by them so far as fa- 

I vorable. 

Mo.—Willow Springs Creamery Co. 
v. Mountain Grove Creamery, Poul¬ 
try & Produce Co., App., 197 S.W. 
916. 

(8) The only function the district 
court can perform is to fix the amount 
of bond, and it cannot adjudicate 
the question whether a regular ap¬ 
peal bond will suffice or double in¬ 
demnity bond must be put up under 
statutes relating thereto. 

Mont.—State ex rel. Gabel v. District 
Court of First Judicial Dist., 139 
P.2d 536, 115 Mont. 161. 

(9) Where judgment enjoined de¬ 
fendants from further violation of 
statute, failure to provide in under¬ 
taking on appeal for recovery of 
damages which other dealers would 
sustain if defendants continued vio¬ 
lation of the statute was not an 
abuse of discretion. 

Wis.—State ex rel. Department of 
Agriculture v. Marriott, 293 N.W. 
154, 235 Wis. 468. 

(10) Other amounts and conditions. 
Ohio.—In re Stuckey’s Will, App., 73 

N.E.2d 205. 

3 C.J. p 1308 note 86 [a]. 

65.10 Fla.—Labell v. Campbell, 128 
So. 422, 99 Fla. 1125. 

65.15 Amount of bond held adequate 

(1) Fixing a supersedeas bond at 
twenty-five thousand dollars, where 
foreclosure decree was for one hun¬ 
dred eight thousand six hundred flf- 
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ty-six dollars and twenty-five cents, 
and six thousand dollars solicitor's 
fees was not an abuse of discretion. 
Fla.—Holgate v. Jones, 111 So. 626, 
93 Fla. 269. 

( 2 ) A two-thousand-dollar superse¬ 
deas bond, on appeal from an order 
appointing a receiver in a mortgage 
foreclosure suit of property of esti¬ 
mated value of one hundred thou¬ 
sand dollars, was adequate. 

Fla.—Coyle v. S. Bobo Dean Corpo¬ 
ration, 114 So. 526, 94 Fla. 637. 

(3) A supersedeas bond in the sum 
of six thousand dollars is sufficient, 
in the absence of proof to the con¬ 
trary on a lien claimants’ appeal, 
where no money judgment was ren¬ 
dered against them, although judg¬ 
ment for the holder of a trust deed 
against the owner exceeded five hun¬ 
dred thousand dollars. 

Tex.—Continental Supply Co. v. For¬ 
rest E. Gilmore Co. of Texas, Civ. 
App., 48 S.W.2d 376. 

(4) Other amounts. 

Ohio.—Shaffer v. Shaffer, App., 42 N. 
E.2d 175. 

65.20 Amount held insufficient 

A defendant against whom a judg¬ 
ment for fourteen thousand dollars 
was affirmed by the state court pro¬ 
cured a writ of error with a super¬ 
sedeas bond in the sum of two thou¬ 
sand dollars only, which, however, 
provided that it should not affect the 
liability on the bond for an appeal 
to the state court, the supersedeas 
will be vacated unless a bond for 
twenty thousand dollars is given by 
plaintiff in error. 

U.S.—Missouri Pac. R. Co. v. McGrew 
Coal Co., Mo., 40 S.Ct. 503. 

65.25 Amounts held excessive 

Cal.—Vangel v. Vangel, 254 P.2d 919, 
116 C.A.2d 615—Huston v. Huston, 
195 P.2d 551, 87 C.A.2d 8. 

Fla.—Sirmans v. Tompkins, 114 So. 
538, 94 Fla. 630. 

Tex.—Joy v. Joy, Civ.App., 153 S.W. 
2d 180, error dismissed. 

Amounts held not excessive 

(1) Generally. 

Tenn.—Miller v. Fidelity-Bankers 
Trust Co., 109 S.W. 2d 421, 21 Tenn. 
App. 289. 

(2) A bond for stay of execution 
fixed in the amount of the judgment 
plus one hundred dollars was not ex¬ 
cessive. 

Wyo.—Farmers’ State Bank of Riv¬ 
erton v. Haun, 213 P. 361, 29 Wyo. 
322. 

(3) An amount of a supersedeas 
bond which was little more than suf¬ 
ficient to cover the amount of the 
judgment is not excessive. 

Wash.—Clemson v. Best, 25 P 2d 
1032, 174 Wash. 601. 



4A C.J.S, 


APPEAL & ERROR § 648 


amounts will *be found in the notes, as will decisions 
as to judgments other than money judgments . 65 - 30 
However, the court is not authorized to fix any con¬ 
ditions which it feels should be imposed as a detri¬ 
ment to an appeal . 65 - 35 If the amount or conditions 


have not been prescribed by order of the court, 
there can be no supersedeas, and in some states the 
appeal will be dismissed . 66 An illegal condition 
is void and may be regarded as surplusage . 67 


(4) Where findings of the trial 
court show that the recovery of large 
sums of money depends on the final 
outcome of litigation yet to be car¬ 
ried on, pursuant to judgment order¬ 
ed, the fixing of a stay bond in the 
sum of twenty thousand dollars could 
not be regarded as excessive or an 
abuse of discretion. 

Minn.—Axford v. Western Syndicate 
Inv. Co., 168 N.W. 97, 141 Minn. 
412. 

(5) Supersedeas bonds, each of fif¬ 
ty thousand dollars, in injunction 
and mandamus suits are not exces¬ 
sive as to trustees of corporate stock, 
worth respectively forty-seven thou¬ 
sand dollars and thirty-seven thou¬ 
sand dollars. 

Wash.—State v. Kelly, 201 P. 7, 117 
Wash. 142. 

(6) A bond of one hundred fifty 
thousand dollars required for appeal 
from judgment dismissing taxpayer’s 
petition to enjoin state officials, con¬ 
tractor and subcontractor from per¬ 
forming contract for construction of 
highway improvement, involving ex¬ 
penditure of one million three hun¬ 
dred forty-four thousand dollars, un¬ 
der wartime conditions, was not ex¬ 
cessive. 

Ohio.—Horvitz v. Sours, 58 N.E.2d 
405, 74 Ohio App. 467. 

65.30 Judgments other than money 
judgments 

(1) Where the appeal is not from 
a money judgment, the statute does 
not prescribe the amount of a super¬ 
sedeas bond, and it is necessary for 
the court to fix the amount thereof. 
Tex.—Gilbert v. Lobley, Civ.App., 214 

S.W.2d 646—Jennings v. Berry, Civ. 
App., 153 S.W.2d 725—Joy v. Joy, 
Civ.App., 153 S.W.2d 180, error dis¬ 
missed—Murray v. Humphrey, Civ. 
App., 132 S.W.2d 444—Weatherford 
v. National Life Ins. Co.. Civ.App., 
78 S.W.2d 992. 

(2) Where no judgments for mon¬ 
ey were rendered against lien claim¬ 
ants, a supersedeas bond in double 
the amount of judgment against the 
owner in favor of the holder of a 
trust deed is unnecessary on lien 
claimants’ appeal. 

Tex.—Continental Supply Co. v. For¬ 
rest E. Gilmore Co. of Texas, Civ. 
App., 48 S.W.2d 376. 

(3) Where appellant has a right 
to suspend judgment pending appeal, 
and the judgment is not for a spe¬ 
cific amount, appellant may have the 
court fix a supersedeas bond in a 
reasonable amount. 

Tex.—Houtchens v. Mercer, Com. 


App., 29 S.W.2d 1031, 69 AL.R. 
1103. 

(4) A supersedeas bond for appeal 
from a foreclosure judgment exclud¬ 
ing personal liability should have 
been set only in an amount sufficient 
to indemnify the mortgagee against 
damages that might be sustained by 
appeal, and not in double the amount 
of the judgment debt. 

Tex.—Weatherford v. National Life 
Ins. Co., supra. 

(5) The trial court alone has pow¬ 
er to fix the amount of a supersedeas 
bond in a case where appeal is not 
from a money judgment. 

Tex.—Magnolia Petroleum Co. v. Mc¬ 
Clendon, 65 S.W.2d 484, 123 Tex. 10 
—Shell Petroleum Corporation v. 
Grays, 62 S.W.2d 113, 122 Tex. 491. 

Yturria Town & Improvement Co. 
v. Hidalgo County, Civ.App., 114 
S.W.2d 917—Shelton v. City of Abi¬ 
lene, Civ.App., 75 S.W.2d 934—Fer¬ 
guson v. Ferguson, Civ.App., 69 S. 
W.2d 592—Baptist Missionary and 
Educational Convention of Texas 
v. Knox, Civ.App., 19 S.W.2d 456. 

(6) Fixing of the amount of a su¬ 
persedeas bond is not such part of 
the original proceedings that it should 
have been performed at the term of 
court when judgment was rendered. 
Tex.—Harrison v. Barngrover, Civ. 

App., 118 S.W.2d 415, error refused 
—Cisco Independent School Dist. v. 
Dudley, Civ.App., 53 S.W.2d 639. 

(7) In action to recover value of 
personalty, wherein purchaser paid 
price thereof into court and court 
ordered clerk to pay such money to 
defendants, plaintiffs were not re¬ 
quired to furnish supersedeas bond 
in double the amount of such money, 
but trial court had power to fix 
amount of bond. 

Tex.—Harrison v. Barngrover, supra. 

(8) In order to suspend a judg¬ 
ment other than a money judgment, 
pending an appeal, it is necessary 
for the trial court to set a supersede¬ 
as bond at an amount sufficient to in¬ 
demnify the judgment plaintiff for 
all probable damages which might 
result by reason of the appeal. 

Tex.—Joy v. Joy, Civ.App., 153 S.W. 
2d 180, error dismissed. 

(9) On appeal from a judgment in 
ejectment, where security is requir¬ 
ed, the amount thereof should be 
fixed whether defendant is in posses¬ 
sion or not, he having been adjudged 
to be in wrongful possessicfci. 

Mont.—State v. Silverbow County 

Second Judicial Dist. Ct., 61 P. 
882, 24 Mont. 330. 
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(10) The statute regarding penalty 
of supersedeas bond confers no pow¬ 
er on superior judge other than to fix 
amount of bond in a sum sufficient to 
save the respondent harmless by rea¬ 
son of the appeal. 

Wash.—State ex rel. Meehan v. Supe¬ 
rior Court for King County, 74 P. 
2d 1012, 193 Wash. 249. 

(11) An order fixing amount of su¬ 
persedeas bond on appeal from order 
granting mandatory injunction at one 
thousand dollars on condition that de¬ 
fendants afford plaintiff free access 
to books, records, and accounts and 
all bank books, canceled checks, and 
stub checks specified in court order, 
with privilege of inspecting and mak¬ 
ing copies thereof at all times during 
pendency of appeal, was beyond ju¬ 
risdiction of court. 

Wash.—State ex rel. Meehan v. Su¬ 
perior Court for King County, su¬ 
pra. 

(12) An ordinary real estate mort¬ 
gage foreclosure proceeding is, in 
part, other than a “money decree,” 
within statutes regulating superse¬ 
deas bonds and requiring the trial 
court to fix the amount. 

Fla.—Holgate v. Jones, 111 So. 626, 
93 Fla. 269. 

3 C.J. p 1306 note 79 [d]. 

65.35 Ohio.—De Ville v. De Ville, 94 
N.E.2d 474, 87 Ohio App. 220. 

66. La.—Watson v. Schmidt, 135 So. 
232, 172 La. 761. 

3 C.J. p 1309 note 87. 

Defect not remediable 

(1) Where a judge in granting an 
appeal failed to fix the amount of a 
suspensive bond, appeal is not saved 
from dismissal by a statute relating 
to defects, in the order of appeal, the 
defect being fundamental. 

La.—Watson v. Schmidt, supra. 

(2) Nor is it saved by a statute 
relating to correction of errors in ju¬ 
dicial bonds. 

La.—Watson v. Schmidt, supra. 

Oral determination 

Where bond for suspensive appeal 
from judgment was orally fixed by 
district judge in the sum of twenty- 
five hundred dollars, but there was 
no minute entry to support such fix¬ 
ing of bond, bond for suspensive ap¬ 
peal would be fixed in the sum of five 
hundred dollars by the appellate 
court. 

La.—State ex rel. Lewis v. Chicago 
Mill & Lumber Co., App., 66 So.2d 
624. 

67. Fla.—Bernstein v. Bernstein, 43 
So.2d 356—Carr v. Marion Mortg. 
Co., 126 So. 776, 99 Fla. 807—Hoi- 
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The order fixing the amount may be made ex 
parte . 68 

Where the statute itself definitely fixes the amount 
or conditions, the court has no authority to fix a 
different amount or different conditions ; 69 and a 
condition imposed in addition to those required by 
the statute is void . 70 

Under a statute authorizing the court to limit 
security to not less than a specified sum where it 
would otherwise exceed that sum, a judgment 
creditor should be afforded a definite and certain re¬ 
course to some other means for the enforcement 
of the judgment before the undertaking is dis¬ 
pensed with in whole or in part . 70 - 5 

Stipulation; provision voluntarily included. In a 
proper case the parties themselves, instead of the 


4A C.J.S. 

court, may fix the amount of a stay bond by stipula¬ 
tion . 71 A provision that attorney’s fees would be 
paid, when voluntarily included in a supersedeas 
bond, is valid . 71 * 5 

Review. In some jurisdictions the action of the 
lower court in fixing the amount of the bond or 
undertaking for a supersedeas or stay is subject 
to review in a proper proceeding, and may be cor¬ 
rected by the appellate court in case of abuse of dis¬ 
cretion , 72 but not otherwise , 72 - 5 while in others it 
is held that the sufficiency of the bond must first be 
tested in the court of original jurisdiction , 72 - 10 and 
that the ruling of the lower court cannot be reviewed 
on a motion to dismiss an appeal . 72 - 15 The effect 
of the failure of the trial court to fix the amount 
of the bond on the dismissal of the appeal is con¬ 
sidered in the note . 72 - 20 


gate ▼. Jones, 111 So. 626, 93 Fla. 
269. 

On appeal from foreclosure before 
sale, payment of a possible deficien¬ 
cy should not be made a condition of 
a supersedeas bond but may be re¬ 
garded as surplusage. 

Fla.—Holgate v. Jones, 111 So. 626, 
93 Fla. 269. 

68. Cal.—McClintock v. Powley, 291 
P. 833, 210 C. 333. 

69. Ark.—Rudolph v. Cassidy, 286 S. 
W.2d 489. 

La.—Leon Godchaux Co. v. Gall, 72 
So. 217, 139 La. 750. 

Mont.—State v. District Court of 
Eighth Judicial Dist. in and for 
Cascade County, 292 P. 904, 88 
Mont. 290. 

Tenn.—Going v. Going, 256 S.W. 890, 
148 Tenn. 522, 31 A.L.R. 633. 

W.Va.—State ex rel. Shenandoah Val. 
Nat. Bank v. Hiett, 32 S.E.2d 869, 
137 W.Va. 381. 

3 C.J. p 1309 note 88. 

Money judgment 

Statute providing that bond may 
be varied so as to secure the parties 
superseded does not apply where 
there is a money judgment, but only 
where something in addition to mon¬ 
ey is involved. 

Ark.—Rudolph v. Cassidy, 286 S.W.2d 
489. 

Granting lien on another cause of ac¬ 
tion 

Where undertaking had heen filed 
by defendant, action of trial court in 
granting plaintiff in that action a 
right to intervene and impress a lien 
on cause of action of defendant 
against third party, in effect was 
a requiring of security in addition 
to that required by statute and con¬ 
sequently a violation thereof. 

Cal.—Brown v. Friesleben Estate Co., 
' 292 P.2d 952, 139 C.A.2d 1. 


70. Tenn.—Going v. Going, 256 S.W. 

890, 148 Tenn. 522, 31 A.L.R. 633. 

3 C.J. p 1310 note 89. 

70.5 N.T.—McNamara v. Powell, 55 
N.Y.S.2d 483, affirmed 56 N.Y.S.2d 
411, 269 App.Div. 813. 

Lien on real estate 

Provision does not authorize such 
limitation in all cases, irrespective 
of the circumstances of the judg¬ 
ment debtor, but the court must ex¬ 
ercise its discretion in consideration 
of the presumptive right of plaintiff 
to his judgment and his right to have 
it protected, and limitation should be 
granted only where the judgment is 
partly, if not entirely, secured oth¬ 
erwise, as by becoming a lien on real 
estate. 

N.Y.—Regan v. Dillon, 191 N.Y.S. 883, 
199 App.Div. 622. 

Limitation held improper 

(1) Where plaintiff recovered a 
verdict for one hundred twenty-five 
thousand dollars, and there was no 
disclosure as to the financial condi¬ 
tion of the judgment debtor, whose 
own affidavit showed that business 
conditions were unfavorable, al¬ 
though he stated that he had stand¬ 
ing to his credit on the books of the 
partnership, of which he was a mem¬ 
ber, the sum of four hundred nine 
thousand dollars, and that his special 
partner was liable to contribution, 
the business itself was not such as 
to form a sufficient guaranty that the 
judgment would be paid, so that an 
order limiting the amount of the 
bond for stay of execution to $50,000 
was improper. 4 

N.Y.—Regan v. Dillon, supra. 

(2) Where appellant, against whom 
a judgment of two hundred ten thou¬ 
sand dollars had been rendered, mov¬ 
ed to dispense with security except 
for fifty thousand dollars already de^ 
posited, and showed assets of con¬ 
servative value which together with 
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deposit would total one hundred 
eighty-five thousand dollars, appel¬ 
lant would be required to secure the 
difference of twenty-five thousand 
dollars by proper undertaking or de¬ 
posit. 

N.Y.—McNamara v. Powell, 55 N.Y.S. 
2d 483, affirmed 66 N.Y.S.2d 411, 269 
App.Div. 813. 

71. Cal.—Hammond v. United States 
Fidelity & Guaranty Co., 155 P. 
1023, 29 C.A. 464. 

La.—In re Clover Ridge Planting & 
Manufacturing Co., 193 So. 468, 194 
La. 77. 

71.5 Fla.—Ritter y. Bentley, 78 So. 
2d 673. 

72- Pa.—Dixon v. Minouge, 2 Pa. 

Dist. & Co. 156. 

3 C.J. p 1310 note 90. 

72.5 Ohio.—Spencer ▼. News Pub. 
Co., App., 69 N.E.2d 232. 

72.10 La.—Kennedy v. Perry Tim¬ 
ber Co., 46 So.2d 312, 217 La. 401. 

72.15 La.—Acadian Production Corp. 
of La. v. Savanna Corp., 77 So.2d 
417, 226 La. 849—Pittman v. Lilly, 
1 So.2d 88, 197 La. 233—Shay v. 
Wattigny, 64 So. 736, 128 La. 193. 
72.20 In Louisiana 

(1) Where the trial court fails to 
fix the amount of the bond, the ap¬ 
peal will not be dismissed on a mo¬ 
tion for dismissal in a case in which 
a money judgment is not involved, 
where the judge did not enter the 
amount of the bond in the order of 
appeal, but orally told appellant the 
amount of the bond. 

La.—Leraer v. Bischof, App., 189 So. 
1.42. 

(2) ,Prior, to the. enactment of a 
statute on the subject of dismissals, 
where an appeal was taken from a 
judgment not .requiring the payment 
of money and the order for the ap¬ 
peal < did not fix the amount of the 
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§ 649. -Identification of Judgment or 

Order 

The bond must sufficiently identify the judgment, or¬ 
der, or decree appealed from. 

A supersedeas or stay bond or undertaking must 
sufficiently identify the judgment, order, or decree 
appealed from , 73 but an identification, if certain, 
is sufficient, even though it be inartificial ; 74 and, 
where the judgment is otherwise sufficiently de¬ 
scribed and identified, a false description which 
may be rejected as surplusage is immaterial . 75 

Thus a misrecital of the date of the judgment in a 
bond otherwise correctly describing it is not fatal , 76 
and a mere misprision of the clerk of court would 
constitute no defense to an action on the bond . 77 

If the appeal is taken from part of the judgment 
only, the bond should clearly and distinctly show on 
its face that the appeal is from no other part there¬ 
of ; 78 and, where the bond does not name certain 
of the parties as obligees, the merits of the judgment 
as to them are not presented by the appeal . 73 
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§ 650. -Execution 

A supersedeas bond must be properly executed, with¬ 
in the proper time. 

The statutes requiring a supersedeas bond con¬ 
template that such a bond shall be duly executed 80 
and properly attested 81 within the proper time . 82 

Where it is required that the bond be executed be¬ 
fore the clerk of the court rendering the judgment, 
if the appeal be granted by that court, the clerk of 
such court is without authority to take the bond 
where the court rendering judgment has not grant¬ 
ed the appeal . 83 

It has been regarded as not necessary that all of 
several defendants authorize the appeal in order 
that the bond be valid . 84 

§ 651. -Approval 

Where the statutes require approval of a bond or 
undertaking, it must be properly approved by the court, 
judge, or clerk. Substantial compliance with the statute 
is sufficient. 

A bond or undertaking for a supersedeas or stay 
must be properly approved by the court, judge, or 
clerk, when it is so required by statute 85 or rule of 


bond, appeal would be dismissed on 
appellee’s motion. 

La.—Lerner v. Bischof, App., 189 So. 
142. 

(3) Motion may be filed in the ap¬ 
pellate court to dismiss a suspensive 
appeal from a money judgment on 
the ground that the judge did not 
fix a bond. 

La.—Succession of Vezoux, 119 So. 
442, 9 La.App. 565. 

73. Tex.—Scaling Oil Corporation v. 
Head, Civ.App., 241 S.W. 767. 

3 C.J, p 1310 note 91. 

Description held sufficient 

Supersedeas bond setting forth 
number of suit, style of case, date 
of judgment, and parties, and fully 
identifying judgment appealed from, 
was not invalidated by failure to 
state that judgment also decreed ti¬ 
tle to land involved in suit. 

Tex.—Sun Pipe Line Co. v. Wood, 
Civ.App., 129 S.W.2d 704. 

74. Fla.—Forbes v. Porter, 1 So. 336, 
23 Fla. 47. 

3 C.J. p 1310 note 92. 

75. Ky.—White v. Boreing, 69 S.W. 
951, 24 Ky.L. 738. 

76. Ala.—Strain v. Irwin, 75 So. 
151, 199 Ala. 692. 

77. Va.—Hurley v. Bennett, 176 S. 
E. 171, 163 Va. 241. 

78. Tex.—Slaughter v. Texas Life 
Ins. Co., Civ.App., 211 S.W. 350. 

79. ’ Tex.—Blankenbeckler v. Kuy¬ 
kendall, Civ.App., 256 S.W. 323. 


80. Fla.—Hillsborough County 
Building & Loan Ass’n v. Folsom, 
129 So. 918, 100 Fla. 757. 

3 C.J. p 1310 note 94. 

Bond held properly executed 

(1) Where stay bond was personal¬ 
ly passed upon, and approved by, au¬ 
thorized agent of surety company, 
who inadvertently failed to sign 
bond and thereafter telephoned judge 
and directed judge to sign agent’s 
name for agent and validity of bond 
was subsequently ratified by surety 
company, court erred in sustaining 
defendants’ motion to quash bond as 
void for lack of due execution. 

Cal.—Kadota Fig Ass’n of Producers 
v. Case-Swayne Co., 167 P.2d 523, 
73 C.A.2d 815. 

(2) Appeal would not be dismissed 
because supersedeas bond was exe¬ 
cuted by defendant's insurer, which 
was primarily liable for payment of 
judgment under liability policy, as 
surety. 

Tex.—Butler v. Spratling, Civ.App., 
237 S.W.2d 793, reversed on other 
grounds 240 S.W.2d 1016, 150 Tex. 
369. 

81. Ga.—Felker v. Johnson, 7 S.E.2d 
668, 189 Ga. 797. 

Ky.—Philips v. Robinson, 9 S.W.2d 
995, 225 Ky. 682. 

82. Ky.—Wermeling v. Wermeling, 
5 S.W.2d 893, 2 24 Ky. 107. 

3 C.J. p 1310 note 94 [a]. 

Time for elocution 

(1) A supersedeas bond may be 
executed 1 before the clerk of court 
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rendering judgment and granting ap¬ 
peal any time before expiration of 
the time for filing transcript in the 
appellate court. 

Ky.—Wermeling v. Wermeling, su¬ 
pra. 

(2) If the supersedeas bond is ex¬ 
ecuted before appeal is granted or 
after the time for filing transcript in 
the court of appeals, it is void. 

Ky.—Wermeling v. Wermeling, su¬ 
pra. 

(3) Where bond was not executed 
until two days after entry of order, 
appeal must be dismissed. 

Ky.—Hatcher v. Burchett, 189 S.W. 
2d 682, 300 Ky. 452. 

83. Ky.—Louisville & N. R. Co. v. 
Smith’s Adm'r, 199 S.W. 805, 178 
Ky. 681. 

84. Cal.—Foster v. Fernandez, 257 
P. 503, 201 C. 450—El Dora Oil Co. 
v. Gibson, 256 P. 550, 201 C. 231. 

85. Fla.—Hillsborough County 
Building & Loan Ass’n v. Folsom, 
129 So. 918, 100 Fla. 757. 

Ga.—Felker v. Johnson, 7 S.E.2d 668, 
189 Ga. 797. 

Minn.—Sweeney v. Village of Ells¬ 
worth, 159 N.W. 1067, 135 Minn. 
474. 

Tex.—Cox v. Gordon, Civ.App., 241 S. 
W. 286. 

3 C.J. p 1310 note 95. 

Trial court 

Ark.—Malvern Brick & Tile Co. v. 
Alexander, 261 S.W.2d 798, 222 
Ark. 587. 
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court . 86 Where, however, no approval is required, 
an undertaking complying with the statutes stays 
proceedings, even if approval thereof is refused . 87 

Approval must be obtained within the time pre¬ 
scribed by statute or rule . 88 Substantial compliance 
with a statutory requirement as to approval is suffi¬ 
cient ; 89 and a provision that the approval be in¬ 
dorsed on the bond or undertaking is merely direc¬ 
tory . 90 

If the form and substance of the bond are in com¬ 
pliance with the statute, approval should be given . 91 

Where approval is to be by the clerk, the court 
has no power to order him to withdraw his ap¬ 
proval , 92 and the clerk is without power to with¬ 
draw it, having once approved the bond . 93 The 
action of the clerk, where discretionary, will not 
be interfered with unless there is a manifest abuse 
of discretion . 94 

Effect of approval. The approval of a bond or 
undertaking determines the question of its suffi¬ 
ciency as a stay of proceedings until further order 
of some competent court , 95 and it has been held 
equivalent to an order fixing the amount and con¬ 
ditions as stated in the bond or undertaking , 96 
and as tantamount to an order of stay . 97 So, where 
the security is entered and approved on the last 
day allowed by the statute for giving security for 
the purpose of obtaining a supersedeas, it has been 


held that thereafter the power of the judge over 
the appeal and security is exhausted, and the con¬ 
trol of the supersedeas is transferred to the appel¬ 
late court . 98 Even if the surety accepted by the 
clerk be insufficient, the clerk may not ignore the 
bond and issue an execution on the judgment . 98 - 5 

§ 652. - Delivery and Filing or Service 

The bond must be delivered, or served, and filed as 
required by statute, rule, or order of court. 

A supersedeas or stay bond, to be effective, must 
be delivered to, or served on, the adverse party , 98 - 50 
and filed , 99 in accordance with the statutory require¬ 
ments, rule, or order of court. The bond and the 
petition for writ of error need not be filed at the 
same time . 1 A bond entered in advance of an ap¬ 
peal cannot be deemed effective as a supersedeas . 2 
Mailing has been held not to be a sufficient deliv¬ 
ery . 3 

The fact that copies of the bond which are served 
on other parties are incomplete, in not having a cer¬ 
tificate relating to the qualifications of the surety 
to act as such or a statement as to its financial sta¬ 
tus, is merely an irregularity which can be cor¬ 
rected . 3 - 5 

§ 653. Deposit as Security 

Unless permitted by statute, or by agreement of the 
parties to the appeal, deposits of money or of evidence of 
property cannot be made in lieu of security. 


Marking of a supersedeas bond 
"filed” by the clerk of the court in 
which the judgment was rendered, 
while pnma facie evidence that the 
bond was approved by the clerk, was 
not conclusive of such fact. 

Tex.—Cox v. Gordon, Civ.App., 241 
S.W. 286. 

86. D.C.—U. S. v. Clabaugh, 21 App. 
D.C. 440. 

87. Cal.—Smith v. Smith, 267 P. 709, 
91 C.A. 743. 

88. D.C.—U. S. v. Clabaugh, 21 App. 
D.C. 440. 

89. N.M.—Atchison, etc., R. Co. v. 
Martin, 34 P. 536, 7 N.M. 158. 

3 C.J. p 1311 note 98. 

90. Okl.—Leach v. Altus State Bank, 

- 155 P. 875, 56 Okl. 102. 

3 C.J. p 1311 note 99. 

91. Tex.—English v. Treaccar, Civ. 
App., 153 S.W.2d 539—Bean v. Polk, 
Civ.App., 226 S.W. 1106. 

92- Tex.—Polk v. Holland Texas 
Hypotheek Bank, Civ.App., 66 S.W. 
2d 1112. 

93. Tex.—Polk v. Holland Texas 
Hypotheek Bank, supra. 

Ga.—Harris v. Barfield Music 
House, 93 S.E. 876, 147' Ga. 321. 


Financial worth of sureties 

Under statute, district clerk is 
vested with judicial discretion in 
passing on financial worth of sure¬ 
ties on supersedeas bond and enter¬ 
ing his approval thereon, and, in ab¬ 
sence of showing that he has arbi¬ 
trarily and without exercising dis¬ 
cretion refused to approve bond, his 
refusal cannot be disturbed. 

Tex.—English v. Treaccar, Civ.App., 
153 S.W.2d 539—Ferrell v. Alexan¬ 
der, Civ.App., 96 S.W.2d 88—Bean 
v. Polk, Civ.App., 226 S.W. 1106— 
Gouhenour v. Anderson, Civ.App., 
81 S.W. 104, 35 Tex.Civ.App. 569. 

95. Fla.—Tampa St. R., etc., Co. v. 
Tampa Suburban R. Co., 11 So. 908, 
30 Fla. 400, 17 L.R.A. 681. 

Tex.—Ex parte Wrather, 161 S.W. 

2d 774, 139 Tex. 47. 

3 C.J. p 1311 note 1. 

96. Neb.—State v. Baxter, 96 N.W. 
647, 4 Neb. (Unoff.) 869. 

97. Okl.—Deming Inv. Co. v. Fariss, 
50 P. 130. 

98. D.C.—Draper v. Davis, 102 U.S. 
370, 26 L.Ed. 121. 

98J> Ky.—Durham v. Strait, 83 S.W. 
581, 119 Ky. 222, 26 Ky.L. 1147. 
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9&50 Miss.—McCandless v. State, 
142 So. 490, 167 Miss. 539. 

Or.—'Veden v. McFall, 288 P.2d 217. 

3 C.J. p 1311 note 5. 

Delivery to the clerk of court is 
a sufficient delivery to the party to 
the suit in whose favor the judg¬ 
ment sought to be stayed was ren¬ 
dered. 

Ill-—Paulin v. American Surety Co. 
of New York, 204 Ill.App. 218. 

99. Fla.—Hillsborough County 
Building & Loan Ass'n v. Folsom, 
129 So. 918, 100 Fla. 757. 

La.—R. P. Farnsworth & Co. v. Es- 
trade, Cotton & Fricke, App., 166 
So. 160, amended and rehearing de¬ 
nied 166 So. 676. 

3 C.J. p 1311 note 5. 

1. Tex.—Leonard v. Jackson, Civ. 
App., 16 S.W.2d 1099. 

2. Pa.—Kilzol Products Co. v. John 
T. Porter Co., 8 Pa.Dist. & Co. 59. 

Premature giving or filing generally 
see supra § 645. 

3. Ala.—National Fire Ins. Co. v. 
Pearson, 130 So. 312, 24 Ala.App. 
69. 

3.5 N.Y.—New York Cas. Co. v. 
Kuhn, 80 N.Y.S.2d 402, 192 Misc. 
286. 
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A deposit of money cannot be made in lieu of a 
bond or undertaking required by statute to procure 
a supersedeas or stay on appeal . 4 The statutes, 
however, may allow a deposit of money 4 - 5 or prop¬ 
erty, or evidence thereof , 4 * 10 at the discretion of 
the trial court , 4 * 15 as where appellant is unable to 
give a bond or undertaking, in which case a de¬ 
posit of money equal in amount to the sum pre¬ 
scribed for a bond or undertaking stands in lieu of 
the bond or undertaking . 5 

The deposit must comply with the statute as to 
amount and otherwise , 6 and must be made within 
the time within which a bond or undertaking is re¬ 
quired to be given . 7 


Agreement of parties . If the parties to an ap¬ 
peal from a money judgment agree that execution 
shall be stayed by appellant’s delivering, to the 
clerk of the court, a check, cash, or bonds of the 
United States, such delivery would stay execution 
as long as the agreement is in effect . 7 * 5 

Disposition of deposit . Where money is de¬ 
posited in lieu of a bond, the successful party may, 
on notice, obtain the amount due by applying to the 
court for an order to the clerk directing its pay¬ 
ment . 8 After a judgment is reversed and appellee' 
avails himself of the opportunity for a new trial, ap-, 
pellant is entitled to a return of the property de¬ 
posited to stay proceedings • pending the appeal, 


4. Ky.—Louisville Clothing Co. v. 
Harned, 74 S.W.2d 957, 255 Ky. 
482. 

Wis.—Wilhelm v. Hack, 290 N.W. 
642, 234 Wis. 213. 

Deposit made in lien of an appeal 
bond, being conditioned for payment 
of the costs of appeal, does not stay 
proceedings on the judgment. 

Minn.—Manemann v. West, 17 N.W. 
2d 74, 218 Minn. 602—Thwing v. 
Minowa Co., 156 N.W. 780, 134 
Minn. 148. 

4.5 Pa.—Arndt v. Brockhausen, 3 A. 
2d 384, 332 Pa. 416. 

4.10 Mont.—State ex rel. Gabel v. 
District Court of First Judicial 
Dist., 139 P.2d 536, 115 Mont. 161. 
N.Y.—McNamara v. Powell, 55 N.Y. 
S.2d 483, affirmed 56 N.Y.S.2d 411, 
269 App.Div. 813. 

Conveyance 

Under statute allowing, instead of 
bond, a conveyance or other instru¬ 
ment, a conveyance such as a deed, 
an assignment of an interest in prop¬ 
erty, real or personal, such as a 
mortgage, or any other instrument 
comparable thereto is contemplated. 
Neb.—School Dist. No. 65 of Perkins 
County v. McQuiston, 79 N.W.2d 
413, 163 Neb. 246. 

Liability insurance policy 

(1) The act providing that where 
the liability of appellant is insured 
against by an insurer authorized to 
do business in state appellant need 
not provide an appeal bond, but in¬ 
surer may execute a recognizance is 
valid. 

Mich.—Checker Mut. Auto Ins. Co. v. 
Miller, 48 N.W.2d 129, 330 Mich. 
553. 

(2) Circuit court was required by 
statute to accept insurance policy 
and insurer’s unconditional acknowl¬ 
edgment of liability thereon as ap¬ 
plied to particular judgment as stay 
bond on appeal from judgment 
against insured, and such acceptance 
was not discretionary with court, 
though limit of liability of insurer 
was less than amount of judgment. 


Mich.—Mayne v. O’Neill, 60 N.W.2d 
179, 337 Mich. 425—Checker Mut. 
Auto Ins. Co. v. Miller, 48 N.W.2d 
129, 330 Mich. 553. 

(3) Under statute permitting in¬ 
surance company authorized to do 
business in state to file recognizance 
for stay of execution pending appeal 
from judgment against insured, cir¬ 
cuit court is without jurisdiction to 
investigate and determine solvency 
of insurance company, and to refuse J 
to accept or continue such company’s 
recognizance in case of adverse find- j 
ing. 

Mich.—Central Mut. Ins. Co. of Chi-' 
cago v. Weimer, 270 N.W. 275, 278 
Mich. 221. 

4.15 Iowa.—Criswell v. Criswell, 16 
N.W.2d 4, 235 Iowa 18. 

5. La.—Sauer v. Union Oil Co., 9 So. 
566, 43 La.Ann. 699—State v. Mon¬ 
roe, 37 La.Ann. 113. 

Right to fund deposited 

(1) Where a fund somewhat in ex¬ 
cess of the amount of the judgment 
for plaintiff was posted by plaintiff 
with a trust company as a substi¬ 
tute for an appeal bond, with all 
rights and equities unimpaired, 
plaintiff cannot set up in bar to re¬ 
lief, when sued in equity by defend¬ 
ant for application of the fund to 
protect defendant from double liabil¬ 
ity for the breach of covenant for 
which it was recovered, that the 
agreement of deposit with the trust 
company was that it should be paid 
plaintiff on affirmance of his judg¬ 
ment, an original undertaking, whol¬ 
ly independent of defendant’s equity 
now invoked. 

N.J.—Joseph W. North & Son v. 
North, 110 A. 581, 91 N.J.Eq. 390. 

(2) Where defendants, to stay en¬ 
forcement of judgment of ouster, and 
to remain in possession of plaintiff's 
building pending appeal, to increase 
the security of a supersedeas bond, 
the sufficiency of which was denied, 
by stipulation deposited with the 
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clerk of the court the rent then due 
and the accruing rent monthly, the 
payment of the deposits was in sat-, 
isfaction of the rent owed by de¬ 
fendants, and was the property of 
plaintiff upon final adjudication of 
the case. 

Iowa.—Sanders v. Skyles, 188 N.W. 
793, 194 Iowa 532. 

(3) Where husband and wife, sued 
jointly, appealed from joint judg-‘ 
ment and deposited cash bail under 
statute, and judgment was reversed 
as to one defendant but affirmed as 
to the other, deposit was liable un¬ 
der statute providing that deposit, 
should insure amount finally adjudg-‘ 
ed to be due, notwithstanding it was 
owned as tenants by entireties, de¬ 
fendants petitioned for leave to give 
cash bail to secure payment of what 
should ultimately be jointly owing, 
and order was that cash should be 
accepted for purposes of appeal. 

La.—Arndt v. Brockhausen, 3 A.2d 
384, 332 Pa. 416. 

6. N.Y.—Pringle v. Leverich, 1 N.Y. 
Civ.Proc. 372. 

Statute In force when appeal per. 
fected, and sum deposited, governs. 
Cal.—Brown v. Friesleben Estate Co., 
292 P.2d 952, 139 C.A.2d 1. 
Limitation of amount 

If cash deposit is dispensed with 
in whole or in part under statute au¬ 
thorizing court to limit security to 
not less than fifty thousand dollars 
where it would otherwise exceed 
that sum, it should be only when the 
judgment creditor is afforded a def¬ 
inite and certain recourse to some 
other means for the enforcement of 
the judgment. 

N.Y.—McNamara v. Powell, 55 N.Y.S. 
2d 483, affirmed 56 N.Y.S.2d 411, 
269 App.Div. 813. 

7. La.—State v. Monroe, 37 La.Ann. 
113. 

7.5 Wis.—Wilhelm v. Hack, 290 N. 
W. 642, 234 Wis. 213. 

8. N.C.—Hamilton v. Southern By. 
Co., 166 S.E. 392, 203 N.C. 468. 
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since the property would not be available for the 
payment of a new judgment. 8 - 5 A plaintiff in a 
suit for ejectment and mesne profits is entitled to 
receive the sum deposited as an undertaking on a 
reversal of that part of the judgment restraining 
defendant from remaining on the premises, where 
the undertaking, given to enable defendant to re¬ 
main on the realty, represented the agreed rental 
value of the realty for one year, and is supposed 
to be applied to that purpose if the judgment in 
the case results in findings so justifying. 8 * 10 

§ 654. Execution and Deposit of Instrument 

To stay a Judgment directing execution and delivery 
of an instrument, the instrument must, if the statute so 
requires, be executed and deposited. 

In some jurisdictions, where a judgment or de¬ 
cree directs the execution and delivery of a con¬ 
veyance or other instrument, the statute requires 
the execution and deposit of the instrument to pro¬ 
cure a stay pending appeal, 9 and, in order to secure 
a stay, the party seeking it may in a proper case 
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be required to execute a deed, 10 mortgage, 11 or 
certificate of stock. 12 

§ 655. Amendments and New or Additional 
Security 

When the circumstances of the case require, a super¬ 
sedeas or stay bond may be amended, or the giving of 
new or additional security may be required or allowed. 

Subject to the qualifications and exceptions as 
discussed supra §§ 567-571, in treating of appeal 
bonds and undertakings generally, a supersedeas or 
stay bond, in a proper case, may be amended in the 
trial or appellate court, according to the time of the 
amendment, to cure defects 13 or mistakes. 14 If the 
bond or undertaking originally filed is insufficient 
to effect a stay, or does not comply with the statute, 
or the condition of the sureties or the circumstances 
of the case have changed, permission may be given, 
in a proper case, to file new or additional securi¬ 
ty, 14 - 5 or the court may require such security and 
vacate the stay in the absence thereof 15 and an ap¬ 
peal will not be dismissed without an opportunity 


8.5 N.Y.—Morse v. Morse Dry Dock 
& Repair Co., 294 N.Y.S. 941, 250 
App.Div. 863. 

8.10 Ga.—Watkins v. Wood, 14 S.E. 
2d 230, 64 GaApp. 654. 

9. Neb.—Walter v. Gillan, 262 N.W. 
' 33,129 Neb. 514. 

Alternative requirements 

Where a decree of the trial court 
requires execution of conveyance, the 
trial court may, for the purpose of 
appeal, prescribe a bond to be ex¬ 
ecuted conditioned for performance 
of the decree, or the party so re¬ 
quired may, in lieu thereof, execute 
the required conveyance and deposit 
it with the clerk of court to abide 
judgment of the appellate court. 
Neb.—Walter v. Gillan, supra. 

10. N.Y.—Kager v. Brenneman, 65 
N.Y.S. 129, 52 App.Div. 446, af¬ 
firmed 59 N.E. 1124, 165 N.Y. 674. 

11. N.Y.—Galusha v. Galusha, 15 N. 
E. 63, 108 N.Y. 114. 

12. Mont.—Durfee v. Harper, 56 P. 
589, 22 Mont. 373. 

13. Ohio.—O’Leary v. Burnett, App., 
87 N.E.2d 899. 

Okl.—Venator v. Edwards, 259 P. 
596, 126 Okl. 296. 

Philippine.—Moreno v. Gruet, 1 
Philippine 217. 

Tex.—Slaughter v. Texas Life Ins. 

Co., Civ.App., 211 S.W. 350. 

3 C.J. p 1311 note 12. 

14. N.Y.—Batto v. Westmoreland 
Realty Co., 246 N.Y.S. 498, 231 App. 
Div. 103. 

Amendment on motion, 

Undertakings through excusable 
mistake or inadvertence, not con¬ 
forming to the intent of the parties 


furnishing them, may be corrected 
on motion, where no party is thereby 
prejudiced. 

N.Y.—Batto v. Westmoreland Realty 
Co., supra. 

Mistakes correctLble 

(1) Undertakings staying proceed¬ 
ings on appeal, by mistake bonding 
both defendants in a negligence ac¬ 
tion instead of only defendant fur¬ 
nishing the undertakings, are cor- 
rectible. 

N.Y.—Batto v. Westmoreland Realty 
Co., supra. 

(2) Striking from undertakings on 
appeal the name of defendant errone¬ 
ously included therein is not “refor¬ 
mation of contract” but “rescission” 
thereof, and the doctrine of mutual¬ 
ity of mistake does not apply. 

N.Y.—Batto v. Westmoreland Realty 
Co., supra. 

(3) A unilateral mistake in an un¬ 
dertaking on appeal staying execu¬ 
tion not having operated to appel¬ 
lee’s prejudice, equitable principles 
required that relief therefrom be not 
denied appellant. 

N.Y.—Batto v. Westmoreland Realty 
Co., supra. 

(4) Where appellants filed a super¬ 
sedeas bond on last day of stay 
granted by triad court to keep in 
effect, during pendency of the ap¬ 
peal, the temporary restraining order 
which was issued to appellants on 
their ex parte application and bond 
was defective because agent for 
surety failed to secure written au¬ 
thority to execute bond, supreme 
court would allow appellants to sub¬ 
stitute a properly executed bond for 
the one previously filed below. 
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Minn.—Mixed Local of Hotel & Res¬ 
taurant Employees Union Local 
No. 458 v. Hotel and Restaurant 
Employees International Alliance, 
1 N.W.2d 133, 211 Minn. 616. 

14.5 Okl.—State ex rel. Horton v. 
Fidelity & Deposit Co. of Mary¬ 
land, 66 P.2d 85, 179 Okl. 437. 

Tex.—Joy v. Joy, Civ.App., 153 S.W. 
2d ISO, error dismissed. 

15. Fla.—Tonnelier v. Tonnelier, 182 
So. 900, 133 Fla. 691—Stegemann v. 
Emery, 137 So. 888, 103 Fla. 735- 
City of De Land v. Moorhead, 116 
So. 10, 95 Fla. 383. 

Idaho.—Wall v. Woods, 238 P. 527, 
41 Idaho 233. 

La.—Griffith v. Buie, 85 So. 890, 147 
La. 738. 

Minn.—Axford v. Western Syndicate 
Inv. Co., 168 N.W. 97, 141 Minn. 
412. 

Miss.—Stewart v. Mississippi State 
Highway Commission, 186 So. 633, 
185 Miss. 328. 

N.M.—Watters v. Treasure Mining 
Co., 153 P. 615, 21 N.M. 275. 

Okl.—Brown v. Turner, 207 P.2d 927, 
201 Okl. 570—State ex rel. Horton 
v. Fidelity & Deposit Co. of Mary¬ 
land, 66 P.2d 85, 179 Okl. 437. 

Tex.—United Employers Casualty 
Co. v. Daniels, Civ.App. t 133 S.W.2d 
599, followed in United Employers 
Casualty Co. v. Knight, 133 S.W.2d 
601—Elliott v. Lester, Civ.App., 
126 S.W.2d 756—Williams v. Walk¬ 
er, Civ.App., 287 S.W. 517. 

3 C.J. p 1311 note 13. 

While an order firing the amount 

of a stay bond continues in effect, en¬ 
forcement of the order appealed from 

I is stayed by statute, and neither the 
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having been afforded to correct the bond. 16 On a I party’s failure to give an increased supersedeas 5 


trial court nor the appellate court 
may require additional security. 

Cal.—McClintock v. Powley, 291 P. 

833, 210 C. 333. 

Where an order fixing the amount 
of a stay hond had not heen set aside, 
although the judge had allegedly 
been misled, the order appealed from 
was stayed. 

Cal.—McClintock v. Powley, supra. 
New bond on exception to sureties 

(1) Where the surety on an under¬ 
taking to stay execution pending ap¬ 
peal becomes insufficient, or the un¬ 
dertalcing is inadequate, relief can be 
obtained, in the court below, but not 
when the amount is not sufficient in 
the event of affirmance. 

Cal.—Jameson v. Chanslor-Canfield 

Midway Oil Co., 160 P. 1066, 173 C. 

612. 

(2) The supreme court, on applica¬ 
tion of plaintiff respondents that de¬ 
fendant be required to give a further 
undertaking as a condition to further 
maintenance of a stay of execution 
pending appeal, on the ground that 
the amount fixed by the trial court 
has become insufficient in the event 
of affirmance, cannot require such 
further undertaking. 

Cal.—Jameson v. Chanslor-Canfield 

Midway Oil Co., supra. 

(3) The supreme court has no au¬ 
thority, on application by plaintiff 
respondents for an order requiring 
defendant appellant to give a further 
undertaking as a condition to main¬ 
tenance of a stay of execution, to re¬ 
view the action of the trial court in 
fixing the amount of the undertak¬ 
ing. 

Cal.—Jameson v. Chanslor-Canfield 

Midway Oil Co., supra. 

(4) Appellee was not entitled to 
dismissal of appeal from a money 
judgment, where the sureties on a 
supersedeas bond became insufficient 
and appellant was unable to give a 
new bond ordered, since the bond was 
not essential to appeal, failure to file 
one subjected the party only to exe¬ 
cution, and a supersedeas bond may 
be given or not at appellant’s discre¬ 
tion. 

Cal.—Hasendahl v. J. D. Halstead 

Lumber Co., 21 P.2d 120, 131 C.A. 

224. 

(5) Fact that an insurance compa¬ 
ny or a bonding company was in 
good standing, although it did not 
have enough capital stock and sur¬ 
plus to take care of the face amount 
of all outstanding insurance or 
bonds, was immaterial with respect 
to right of defendant in error to have 
plaintiff in $rror, an insurance com¬ 
pany, give an additional supersedeas 
bond where sureties on the bond filed 
were sureties on supersedeas bonds 
for plaintiff in error in other pend¬ 
ing cases ‘and: were* financially finable 


to discharge their obligations if the 
bonds became fixed liabilities against 
them. 

Tex.—United Employers Casualty 
Co. v. Daniels, Civ.App., 133 S.W. 
2d 599, followed in United Employ¬ 
ers Casualty Co. v. Knight, 133 S. 
W.2d 601. 

(6) Other decisions. 

Cal.—Lee Chuck v. Quan Wo Chong 
Co., 22 P. 594, 81 C. 222, 15 Am. 
S.R. 50. 

3 C.J. p 1311 note 13 [c]. 

Failure of sureties to justify 

(1) Generally. 

Cal.—Associated Constructors v. 

Paonessa, 88 P.2d 924, 13 C.2d 241. 

3 C.J. p 1311 note 13 [d]. 

(2) Where an appeal bond is filed 
sufficient in form to stay execution, 
.pending justification of sureties, but 
the sureties fail to justify, appellant 
may not take further proceedings in 
the trial court to stay execution. 

Cal.—Howland v. Scott, 9 P.2d 824, 

215 C. 301. 

(3) An objection that the wives of 
the sureties did not sign the bond 
goes to the sufficiency of the sure¬ 
ties, and not to the form of the bond, 
so that such a bond, if good in form, 
is the single proceeding contemplat¬ 
ed by the statute, preventing further 
undertakings in the trial court. 

Cal.—Howland v. Scott, supra. 

(4) Where the statutory period for 
justifying sureties on a first super¬ 
sedeas bond had expired before the 
second bond was offered, but delay in 
filing the new bond was excusable, 
the appellate court, by order staying 
proceedings on judgment, should 
give appellant opportunity to file a 
good bond. 

Cal.—Ellinwood v. McCoy, 24 P.2d 
549, 133 C.A. 597. 

Determination, of necessity for addi¬ 
tional security 

(1) The statute being silent, the 
supreme court may select its own 
methods in ascertaining a bond’s in¬ 
solvency. 

Tex.—Indemnity Co. of America v. 
Pitts, 47 S.W.2d 817, 122 Tex. 314. 

(2) If a motion is filed to increase 
a bond required by supersedeas de¬ 
cree, the facts showing insufficiency 
of the bond must be set forth in mo¬ 
tion. 

Miss.—McNeeley v. City of Natchez, 
102 So. 564, 139 Miss. 628. 

(3) Where an injunction was 
granted and appeal with a supersede¬ 
as bond given, penalties imposed by a 
city ordinance prohibiting the act en¬ 
joined are not recoverable on the su¬ 
persedeas bond, and motion to in¬ 
crease the bond based thereon should 
be denied. 

Miss.—McNeeley ▼. City of Natchez, 
supra. 
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Number of new bonds 

Where appellant filed a supplemen¬ 
tal bond without a judicial holding 
that the original appeal bond was* 
defective, and the supplemental bond 
was held defective by the court, 
there was only one judicial holding 
that a bond furnished by appellant 
was defective and appellant was en¬ 
titled to furnish a third bond. 

La.—Newman v. Gumina, App., 72 So. 

2d 11. 

Notice 

Where the statute requires notice 
of insufficiency, and the filing of the 
new bond within twenty days there¬ 
after, a motion to vacate an order re¬ 
quiring a new supersedeas bond, al¬ 
leging absence of notice until after 
the order was entered, presented no 
reason for relief where the notice 
was given before the twenty-day pe¬ 
riod expired. 

Tex.—Indemnity Co. of America v. 

Pitts, 47 S.W.2d 817, 122 Tex. 314. 
Insolvency 

A supersedeas bond in the sum of 
thirty thousand five hundred dollars 
is insufficient both as a supersedeas 
bond and as a cost bond within the 
statute requiring additional super¬ 
sedeas and cost bonds when the bond 
given shall become insufficient by 
reason of insolvency of the sureties 
or otherwise, where pending appeal 
both the principal and surety had 
become insolvent. 

Tex.—Houston Gas & Fuel Co. v. 

Perry, 79 S.W.2d 623, 127 Tex. 102. 
Consent 

(1) After a supersedeas bond on 
appeal has been served and filed, be¬ 
coming a court record, attorneys for 
both parties are without authority to 
make changes in the bond without 
appellant’s knowledge or consent. 
N.D.—:Fischer v. Lebedoff, 244 N.W. 

310, 62 N.D. 584. 

(2) A supersedeas bond, by con¬ 
sent of the sureties, may be amended, 
or a new bond by way of amendment 
may be filed. 

Okl.—Venator v. Edwards, 259 P. 

596, 126 Okl. 296. 

Sufficiency of appeal bond 

A new supersedeas bond is unnec¬ 
essary after dismissal of appeal be¬ 
cause of a defective bond, the appeal 
bond being sufficient. 

Tex.—Guardian Securities Corpora-- 
tion V. Mahoney, Civ.App., 49 S.W, 
2d 963. 

16. Ala.—Strain v. Irwin, 75 So. 151. 
199 Ala. 592. 

Additional time allowed to file addi¬ 
tional bond 

Tex.—United Employers Casualty 
Co. v. Daniels, Civ.App., 133 S.W.; 
2d 599, followed ip United Employ¬ 
ers Casualty Co. v. KnighV133 S* 
W.2d 601. 1 v *' J ' 
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bond, the court may appoint a receiver. 16 - 5 

As a rule, the new or additional security, to avail 
as a stay of proceedings in the court below, must 
be filed within the time prescribed by statute or by 
the court; 17 and after the jurisdiction of the ap¬ 
pellate court over an appeal or writ of error has 
attached, power to permit or require new or addi¬ 
tional security to be filed usually exists only in the 
appellate court 18 whose jurisdiction is confined 
to correction of arbitrary actions of the court be¬ 
low. 19 

The appellate court will not allow the substitu¬ 
tion of a new undertaking in a lesser amount after 
affirmance of the judgment, where plaintiffs had 
been precluded from enforcing their judgment by 
a mistake of defendant’s insurer and it cannot be 
said that such action would not be harmless. 19 - 6 

In a proper case, where the supersedeas bond is 
excessive, appellants may be given leave to apply 


to the trial court to fix the amount and condition of 
the bond. 20 The appellate court cannot require an 
additional bond where the amount fixed by the trial 
court was given, in the absence of fraud, inad¬ 
vertence, or mistake. 21 Such court may, in a prop¬ 
er case, allow an amendment as to parties. 22 

Although the statute provides for the filing of a 
new bond if the original is invalid, it does not com¬ 
pel such filing, but appellant may stand on his orig¬ 
inal bond and appeal from a judgment adverse to 
its validity. 23 Where a proper supersedeas bond 
is filed before the appeal is allowed, the appellant 
is not required to give a further bond thereafter, 23 - 5 
even though the statute is amended to require a 
bond in a greater amount. 23 - 10 

One who is dissatisfied with the supersedeas bond 
should move to have it amended or a new bond 
filed, or, on default thereof, that the order for su¬ 
persedeas be vacated and set aside, 24 which will be 


Okl.—Brown v. Turner, 207 P. 
2d 927, 201 Okl. 570. 

17. Okl.—Gar ton v. Wolleson, 31 P. 
2d 588, 167 Okl. 68. 

3 C.J. p 1312 note 14. 

New "bond tendered in time 
Where, in consolidated actions 
there was practically but one issue, 
and the rights of the parties so in¬ 
terwoven that determination of one 
fixed the rights of the others, the 
failure of appellant to make one ap¬ 
pellee an obligee in his supersedeas 
bond did not defeat jurisdiction, and 
a tender of a new bond, when the 
sufficiency of the original one was 
first attacked, was in time, even 
though it was made after second mo¬ 
tion for rehearing was presented. 
Tex.—Peck v. Powell, Civ.App., 259 
S.W. 640, reversed on other 
grounds Morris v. Peck, Com.App., 
271 S.W. 891. 

Substantive defect 
I>efect in bond, resulting from fact 
that sureties on the bond were two 
nonappealing judgment debtors, was 
one of substance and not of form, 
and could not be cured by giving a 
new and sufficient bond after time 
for filing bond had expired. 

Wash.—Boris v. Ross, 106 P.2d 1081, 
G Wash.2d 139. 

18. D.C.—Jackson v. Finance Corpo¬ 
ration of Washington, 41 F.2d 103, 
59 App.D.C. 309, certiorari denied 
Pickford v. Jackson, 51 S.Ct. 29, 
282 U.S. 851, 75 L«Ed. 754—Jack- 
son v. Kaufman, 41 F.2d 103, 59 

* App.D.C. 309, certiorari denied 
Kaufman v. Jackson, 51 S.Ct. 29, 
282 U.S. 851, 75 L.Ed. 754. 

3 C.J. p 1312 note 15. 

If an additional bond was deemed 
necessary to protect the interest of 


the parties, pending appeal from a 
decree dismissing a bill to restrain 
the sale of realty, application there¬ 
for should have been made to the 
appellate court. 

D.C.—Jackson v. Finance Corpora¬ 
tion of Washington, 41 F.2d 103, 
59 App.D.C. 309, certiorari denied 
Pickford v. Jackson, 51 S.Ct. 29, 282 
U.S. 851, 75 L.Ed. 754—Jackson v. 
Kaufman, 41 F.2d 103, 59 App.D.C. 
309, certiorari denied Kaufman v. 
Jackson, 51 S.Ct. 29, 282 U.S. 851, 
75 L.Ed. 754. 

Remand to trial court 

Where the surety was solvent 
when the appeal bond was filed, but 
thereafter became insolvent, appel¬ 
lee desiring a new bond must apply 
for relief to the appellate court, 
which, being without power to hear 
| evidence, must remand the case to 
the trial court to test the bond and 
the filing of new one in case of in¬ 
sufficiency. 

La.—Harnischfeger Sales Corpora¬ 
tion v. Sternberg Co., 148 So. 440, 
177 La. 373. 

Xu Georgia the court of appeals has 
no authority to order that a super¬ 
sedeas bond given by plaintiff in er¬ 
ror be strengthened. 

Ga.—Independence Indemnity Co. v. 
Industrial Realty Co., 168 S.E. 122, 
46 Ga.App. 637, affirmed 172 S.E. 
38, 178 Ga. 45. 

In, Louisiana a suspensive appeal 
from a judgment dissolving a writ of 
injunction on the face of the papers 
does not deprive the judge of his dis¬ 
cretion to order an additional injunc¬ 
tion bond, when necessary to protect 
defendant respondent against dam¬ 
ages resulting from the injunction's 
continuance pending a suspensive 
appeal. 


La.—Griffith v. Buie, 85 So. 890, 147 
La. 738. 

19. Minn.—Axford v. Western Syn¬ 
dicate Inv. Co., 168 N.W. 97, 141 
Minn. 412. 

19.5 N.Y.—Rasmussen v. Fishkind 
Building Corp., 23 N.Y.S.2d 589, 
260 App.Div. 957, reargument de¬ 
nied 25 N.Y.S.2d 997, 261 App.Div. 
828. 

20. Fla.—City of De Land v. Moor¬ 
head, 116 So. 10, 95 Fla. 383—Sir- 
mans v. Tompkins, 114 So. 538, 94 
Fla. 630. 

21. S.D.—Garnet v. Allender, 208 N. 
W. 782, 50 S.D. 150. 

Additional bond in replevin suit 
Under statute authorizing supreme 
court or a justice thereof, on good 
cause shown and reasonable notice 
given, to require in any case, in ad¬ 
dition to recognizance mentioned in 
another statute, 1 such further securi¬ 
ty by recognizance to be given by 
appellant as may seem proper, which 
shall be taken in the manner pre¬ 
scribed for the giving and filing of 
the original recognizance, the su¬ 
preme court, to which an appeal has 
been taken from a judgment in re¬ 
plevin, is empowered, as a matter of 
discretion, to fix the amount of a 
recognizance to be given on the basis 
of the value of the goods. 

2ST.J.—Grimbilas v. Stelling, 19 A. 2d 
207, 19 N.J.Misc. 119. 

22. Tex.—’Jones v. Jones, Civ.App., 
41 S.W. 2d 496. 

23. La.—Southern Development Co. 
v. Greco, 8 La.App. l. 

23.5 Va.—Harrington v. Sencin di¬ 
ver, 3 S.E.2d 381, 173 Va. 33. 

23.10 Cal.—Brown v. Friesleben Es¬ 
tate Co., 292 P.2d 952, 139 C.A.2d 1. 

24. OkL—Grant v. Harris, 25 P.2d 
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done if the order requiring a new bond is not com¬ 
plied with. 25 

Void new bond. A new bond which is void does 
not affect or supersede a former bond which fully 
complies with the statute. 25 - 5 

§ 656. Waiver of Objections 

Defects in the bond, if slight, may be waived by fail¬ 
ure to object thereto. 

The failure to object to an undertaking which 
is intended as a stay of proceedings and is defec¬ 
tive only in some slight particular is tantamount to 
an acceptance of it as a stay of proceedings and a 
waiver of any objections to it. 26 However, the in¬ 
sufficiency of the amount of the bond is not waived 
by failure to present objections within the proper 
time. 26 - 5 

§ 657. Counter Bond for Restitution 

Under some statutes a stay may be denied, or the 
Judgment enforced, notwithstanding the giving of a su¬ 
persedeas bond, if a proper counter bond for restitution 
is given by the appellee. 

In some jurisdictions a stay may be denied, in 
certain cases, if appellee gives a sufficient bond for 
restitution, in favor of appellant, in case the judg¬ 
ment or decree shall be reversed. 27 In several 
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states, by statute, a judgment for plaintiff in an 
action on a contract for the payment of money 
may be enforced by execution, although an appeal 
or proceeding in error therefrom, wherein a su¬ 
persedeas bond was filed, is pending, if appellee 
or defendant in error gives security to make resti¬ 
tution in case the judgment is reversed; 28 and 
similar provisions in some jurisdictions apply to 
the enforcement of judgments in forcible entry 
and detainer. 29 i 

The undertaking for restitution must be filed 
within the statutory time after the appeal is per¬ 
fected, 30 and, if filed before the appeal is per¬ 
fected, is premature. 31 The bond operates from 
the day of its filing, subject to defeat by the sure¬ 
ties* failure to justify, if they are excepted to. 32 
Where no stay of execution has been granted on 
appeal from a money judgment, supplementary 
proceedings for discovery of property are not stayed 
by the appeal when plaintiff has given a proper 
restitution bond as required after notice of appeal. 33 

It has been held, however, that the trial court 
does not abuse its discretion in denying a motion 
requiring appellees to post a bond on another’s 
appeal from orders which do not direct the pay¬ 
ment of money. 33 * 5 


56, 165 Okl. 86—Inter-Ocean Oil 
Co. v. Marshall, 23 P.2d 151, 164 
Okl. 134—Kirk v. Leeman, 18 P.2d 
1088, 165 Okl. 261—Venator v. Ed¬ 
wards, 259 P. 596, 126 Okl. 296. 
Motion dismissed as not timely 
Where bond was filed thirty-nine 
days after judgment was entered 
and thirty-nine days after term of 
court had expired, reviewing court 
was required to dismiss the appeal 
for want of jurisdiction, and ap¬ 
pellee's motion to require new super¬ 
sedeas bond, or in the alternative to 
dismiss appeal for want of jurisdic¬ 
tion, was also dismissed. 

Tex.—Clanton v. First State Bank in 
Caldwell, Civ.App., 143 S.W.2d 981. 

25. Okl.—Sautbine v. C. I. T. Corpo¬ 
ration, 36 P.2d 40, 169 Okl. 83— 
Whitney v. Harris, 27 P.2d 818, 166 
Okl. 295—Grant v. Harris, 25 P.2d 
56, 165 Okl. 86—Hood v. Hancock, 
193 P. 979, 80 Okl. 59. 

25.5 Va.—Harrington v. Sencindi- 
ver, 3 S.E.2d 381, 173 Va. 33. 

26. Va.—Northern Neck Mut. Fire 
Ass'n of Virginia v. Turlington, 
116 S.E. 363, 136 Va. 44. 

3 C.J. p 1313 note 17. 

Irregularities 

N.Y.—New York Cas. Co. v. Kuhn, 80 
N.Y.S.2d 402, 192 Misc. 286. 

InsuttLcient description 

Where the transcript was filed in 


the appellate court Jan. 4, 1928, ob¬ 
jection to the form of the bond filed, 
as insufficiently describing the judg¬ 
ment, April 2, 1928, was too late, and 
was waived. 

Tex.—Home Telephone & Electric 
Co. v. Branton, Civ.App., 7 S.W.2d 
627, afl&rmed, Com.App., 23 S.W.2d 
294. 

Time for objection 
Where a supersedeas bond on a 
writ of error was not executed until 
within a day of the time limited by 
law, so that, had defendant in error 
immediately moved to dismiss for in¬ 
sufficiency of the bond an amended or 
sufficient bond could not have been 
furnished within the time allowed, it 
was then his duty to move for dis¬ 
missal as soon as the error was dis¬ 
covered, so that it could be cured by 
tender of a better bond before the 
case was called for hearing, and fail¬ 
ure so to do was a waiver of objec¬ 
tions. 

Va.—Northern Neck Mut. Fire Ass'n 
of Virginia v. Turlington, 116 S. 
E. 363, 136 Va. 44. 

26.5 Tex.—Berry v. Curtis, Civ.App., 
227 S.W.2d 396. 

27. Mich.—Barron v. Myers, 108 N. 
W. 712, 145 Mich. 342. 

3 C.J. p 1328 note 31. 

28. Ohio.—Buck v. Cincinnati Trac¬ 
tion Co., 17 Ohio N.P.,N.S., 470- 
Haunts v. E. B. Lanman Co., 2 
Ohio N.P.,N.S., 405. 

491 


Or.—Rogue River Fruit & Produce 
Ass’n v. Gillen-Chambers Co., 151 
P. 728, 85 Or. 113. 

3 C.J. p 1328 note 32. 

Suit to foreclose a mechanic’s lien 
is not “a suit upon a contract,” with¬ 
in a statute, authorizing enforcement 
of a decree appealed from on giving 
of a counter undertaking. 

Or.—L. R. Kollock & Co. v. Leyde, 
143 P. 621, 77 Or. 569. 

29. Neb.—Magic City Realty Co. v. 
Scheneckenberger, 118 N.W. 567, 
82 Neb. 648. 

3 C.J. p 1328 note 33. 

30. Or.—Hansen v. Robbins, 157 P. 
1112, 80 Or. 659. 

31. Or.—Hume v. Rice, 167 P. 578, 
86 Or. 93—Hansen v. Robbins, 157 
P. 1112, 80 Or. 659. 

Having filed his bond prematurely, 
thereafter the lapse of ten days 
within which plaintiff might object 
to defendant's supersedeas bond pre¬ 
vents the filing of a substituted res¬ 
titution bond. 

Or.—Hansen v. Robbins, 158 P. 403, 
80 Or. 659. 

32. Or.—Hansen v. Robbins, 157 P, 
1112, 80 Or. 659. 

33. S.C.—Phillips v. Bruton, 122 S. 
E. 514, 128 S.C. 369. 

33.5 Cal.—Reeves v. Hutson, App., 
| 301 P.2d 264. 
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P. MODIFICATION OE VACATION OF SUPERSEDEAS OR STAY 


§ 658. Power to Modify or Vacate 

An order granting a supersedeas or stay of execution 
may be modified or vacated, in a proper case, by the lower 
court, while it retains jurisdiction, or by the appellate 
court after it acquires Jurisdiction. 

Under the various statutory provisions, an order 
granting a supersedeas or stay of proceedings may, 
on a proper showing, be modified or vacated and 
set aside on motion in the lower court which grant¬ 
ed it 33 - 50 before it has lost jurisdiction, or in the 
appellate court after it has acquired jurisdiction. 34 

A supersedeas effected by an appeal or writ of 
error is abandoned by the abandonment of the ap¬ 
peal or writ resulting from taking a second ap¬ 
peal or writ to the same judgment. 35 A temporary 
order staying execution pending a hearing and de¬ 
cision on an application for a stay of execution is 
vacated when the judgment is affirmed. 36 

As a general rule, and in the absence of statutory 
provision to the contrary, if the jurisdiction of the 
appellate court over the appeal or writ of error has 
attached, an application for the discharge or vaca¬ 
tion of a supersedeas should be addressed to it. 37 


In the absence of statute, a judge of an appellate 
court has no jurisdiction in vacation to hear a mo¬ 
tion and make an order discharging a supersedeas 
issued by the clerk of the court in accordance with 
the appropriate statutory provision. 38 

Application by sureties to quash bond . In Texas, 
under a statute authorizing the courts of civil ap¬ 
peals to ascertain, on affidavit or otherwise, such 
matters of fact as may be necessary to the proper 
exercise of their jurisdiction, a court of civil ap¬ 
peals, on an application by sureties on a super¬ 
sedeas bond to quash the same, has power to hear 
proof dehors the record as to the validity of the 
bond. 39 

§ 659. Grounds 

A stay or supersedeas may be modified or vacated 
for good cause, such as improper issuance, fraud, delay, 
or insufficiency of the bond or undertaking. 

A supersedeas or stay will not be modified or va¬ 
cated on motion, where there is no necessity or 
good reason for doing so, 40 or where laches has 
intervened; 40 - 5 but, where an order granting a 


33.50 Minn.—State v. District Court 
of Hennepin County, 161 N.W. 164, 
136 Minn. 455. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476. 

Sound discretion of lower court 
Conn.—Northeastern Gas Transmis¬ 
sion Co. v. Benedict, 89 A.2d 379, 
139 Conn. 36. 

Appeal bond filed 

Trial judge could recall and re¬ 
scind illegal order granting an unau¬ 
thorized suspensive appeal after ap¬ 
peal bond was 1 filed, as an unlawful 
appeal could not be perfected by fil¬ 
ing of bond nor would trial court 
lose jurisdiction of appeal by filing of 
such bond. 

La.—State ex rel. Roane v. Himel, 
App., 176 So. 413. 

Suspensive appeal in forma pauperis 
Judge who granted suspensive ap¬ 
peal in forma pauperis was not pre¬ 
cluded thereafter from rescinding 
order, since such appeal is not per¬ 
mitted and cannot be perfected by 
filing of bond or affidavits in lieu 
thereof, and hence jurisdiction of ap¬ 
pellate court did not attach. 

La.—Bailey v. Spiro, App., 169 So. 
898. 

34. CaL—Lewis v. Lapique, 147 P. 
221, 26 C.A. 448. 

Fla.—Woods v. Thompson, 29 So. 2d 
‘ 5 446, 158 Fla. 622. 

Tenn.—Greenwood First Nat. Bank v. 

, planters Nat. Bank, 9 Tenn.App. 87. 
8 C.J. p 1813 note 18. 


Order not revoked 

A notation on an undertaking on 
appeal, “Bond is hereby approved 
without affecting decree or changing 
same in any way," did not revoke 
an order staying proceedings, made 
after delivery of the decree. 

Or.—Helms Groover & Dubber Co. v. 
Copenhagen, 177 P. 935, 93 Or. 410. 

35. Fla.—Grady v. Fisher, 186 So. 
506, 136 Fla. 308—Board of Public 
Instruction for Marion County v. 
Godwin, 104 So. 779, 89 Fla. 379. 

36. Cal.—In re Byers, App., 49 P.2d 
350. 

37. U.S.—Kendrick v. Roberts, D.C. 
Ga., 214 F. 268. 

La.—Borgnemouth Realty Co. v. Gulf 
Soap Corp., 29 So.2d 841, 211 La. 
255. 

Wash.— Corpus Juris Secundum cited 
in State ex rel. Ward v. Superior 
Court of State, In and For Pierce 
County, 230 P.2d 302, 305, 38 Wash. 
2d 431. 

3 C.J. p 1313 note 19. 

38. Ky.—Stewart v. Woods, 237 S.W. 
657, 193 Ky. 824. 

39. Tex.—Rushing v. Citizens' Nat. 
Bank, Civ.App., 160 S.W. 337. 

40. S.D. — Garnet v, Allender, 20*8 N. 
W. 782, 50 S.D. 150. 

3 C.J. p 1314 note 21. 

Power of appellate court 

(1) Where the amount of an un¬ 
dertaking set by the trial court to 
| stay proceedings pending appeal was 
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given, the supreme court cannot va¬ 
cate the stay, in the absence of fraud, 
inadvertence, or mistake. 

S.D.—Garnet v. Allender, supra. 

(2) When the trial court has fixed 
the amount of an undertaking to 
stay proceedings pending appeal, the 
stay is final, except where otherwise 
provided by statute. 

S.D.—Garnet v. Allender, supra. 

Supersedeas not allowed 

The statute authorizing motion to 
discharge supersedeas operates only 
to give party, whose judgment is su¬ 
perseded in case wherein law does 
not allow supersedeas, the right to 
obtain court order discharging su¬ 
persedeas, and does not permit mo¬ 
tion to discharge supersedeas in 
case wherein statute permits super¬ 
sedeas. 

Miss.—Coulter ▼. Banks, 38 So-2d 
696. 

Order in vacation 

An order staying execution may 
be treated as an ordinary order to 
show cause with a temporary re¬ 
straining provision, and, hence will 
not be vacated on the ground that it 
was made by a justice during vaca¬ 
tion. 

N.T.—Gershel v. Hickson, Inc., 184 N. 
Y.S. 298, 193 App.Div. 934. 

40.5 N.J.—Cerciello v. Metropolitan 
Life Ins. Co., 51 A.2d 113, 135 N.J. 
Law 342, affirmed 59 A.2d 623, 137 
N.J.L&W 300. 
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supersedeas or stay is too broad in its scope, it may 
be corrected on motion, 41 and may, in a proper case, 
be modified so as to provide adequate protection of 
appellee in the event of dismissal of appeal or 
affirmance of the judgment. 42 

A supersedeas or stay may be set aside and va¬ 
cated on a showing that it has been improperly is¬ 
sued or ordered, 43 is unnecessary or ineffectual, 44 
or has been obtained by fraud, 45 inadvertence, 45 * 5 
or mistake 45 - 10 Likewise, a supersedeas or stay 
may be set aside where there has been unusual 
delay in perfecting the appeal, 46 or, as a general 
rule, where the supersedeas or stay bond or un¬ 
dertaking is insufficient, 47 or has not been filed 48 

Matters not considered; merits . On an applica¬ 
tion to discharge a supersedeas, argument cannot 
be addressed to the merits of the judgment or de- 
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cree appealed from or of the appeal. 4 * 

§ 660. Application 

An application to modify or vacate a supersedeas 
should be made by motion; the order on the motion must 
not be too broad. 

An application to modify or vacate a supersedeas 
may and should be made by motion. 50 The propriety 
of an order granting a supersedeas cannot be con¬ 
sidered on a motion to dismiss the appeal. 51 

On a motion, to dissolve a supersedeas bond, in 
the appellate court it is necessary for that court to 
consider the pleading in the action in the lower 
court. 51 - 5 A motion to strike an undertaking to 
stay an execution will be denied where no notice 
had been given that such a motion would be 
made. 51 * 10 


41. N.Y.—Kager v. Brenneman, 65 
N.Y.S. 129, 52 App.Div. 446, affirm¬ 
ed 59 N.E. 1124, 165 N.Y. 674. 

3 C.J. p 1314 note 22. 

42. Fla.—Tampa Coffee Mills v. 
Johnson, 163 So. 132, 120 Fla. 834. 

Seduction of bond of one appellant 
Where a judgment was recovered 
by a trustee in bankruptcy against 
the wife of a bankrupt and a corpo¬ 
ration, which provided that stock in 
the corporation was community prop¬ 
erty and the title of the stock which 
was in custody of the court be trans¬ 
ferred to the trustee in bankruptcy 
by cancellation and reissue, and 
where defendant and the corporation 
each separately appeal and ask that 
a supersedeas bond be reduced, where 
the statutory supersedeas bond was 
ordered given by the wife of the 
bankrupt, the supersedeas bond of 
the corporation could be reduced. 
Wash.—Greene v. Levinson, 206 P. 
956, 120 Wash. 111. 

43. La.—State ex rel. Johnson v. 
Roberts, 7 La.App. 124. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476. 

3 C.J. p 1314 note 23. 

Appeal from preliminary injunction 
La.—State ex rel. Roane v. HImel, 
App., 176 So. 413. 

Pa.—City of Bethlehem v. Drucken¬ 
miller, Com.Pl„ 27 North.Co. 414. 
Suspensive appeal in forma panperis 
La.—Bailey v. Spiro, App., 169 So. 
898. 

Where a board of education con¬ 
demned land and paid to the owner 
the damages fixed by the judgment, 
but refused to pay a tenant damages 
because the lease had expired, and 
the tenant appealed from the grant¬ 
ing of a writ of possession, a motion 
to set aside the supersedeas bond 
must be sustained under a statute, 
authorizing railroad companies to 


condemn land, and a provision giving 
to boards of education the same con¬ 
demnation powers possessed by rail¬ 
roads. 

Ky.—Harvey v. Board of Education, 
242 S.W. 849, 195 Ky. 630. 

Where there is sufficient basis in 
the record to warrant consideration 
of an equity case on its merits, mo¬ 
tion to vacate an existing superse¬ 
deas will be denied, and the case or¬ 
dered to stand for argument in due 
course. 

Fla.—Henderson v. Leatherman, 151 
So. 391, 113 Fla. 251. 

44. Cal.—Braun v. Brown, 87 P.2d 
1009, 13 C.2d 130. 

Clark v. Western Feeding Co., 54 
P.2d 775, 12 C.A.2d 32. 

45. Cal.—McClintock v. Powley, 291 
P. 833, 210 C. 333. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N.D. 476. 

3 C.J. p 1314 note 24. 

45.5 N.D.—Bonde v. Stern, supra. 
45.10 N.D.—Bonde v. Stern, supra. 

46. Cal.—Lewis v. Lapique, 147 P. 
221, 26 C.A. 448. 

47. N.Y.—Granger & Co. v. Allen, 
198 N.Y.S. 814. 

3 C.J. p 1314 note 25. 

48. Okl.—Cherry v. Sharp, 23 P.2d 
699, 164 Okl. 266—Inter-Ocean Oil 
Co. v. Marshall, 23 P.2d 151, 164 
Okl. 134—Kirk v. Leeman, 18 P.2d 
1088, 165 Okl. 261. 

49. Miss.—Alabama, etc., R. Co. v. 
Bolding, 13 So. 846, 69 Miss. 264. 

3 C.J. p 1314 note 26. 

Frivolous appeal 

In Florida, where there is a statu¬ 
tory supersedeas obtained by virtue 
of the perfection of an appeal with¬ 
in thirty days from the rendition of 
the decree appealed from, the appel¬ 
late court has no authority to vacate 
it upon the ground that the appeal is 
frivolous. 


Fla.—Johnson v. Turner, 33 So. 238, 
44 Fla. 244. 

50. Fla.—Lawson v. Board of Public 
Instruction, Franklin County, for 
Use and Benefit of Alford, 154 So. 
170, 114 Fla. 153. 

3 C.J. p 1315 note 27. 

Form of motion 

A motion by plaintiffs for default 
and for judgment and for such other 
and further relief as might be prop¬ 
er was not a “motion to vacate stay 
order” but a “motion for default and 
for judgment”. 

N.D.—Bonde v. Stern, 8 N.W.2d 457, 
72 N,D. 476. 

To what court made 

(1) A motion in the appellate court 
to vacate supersedeas, or to have su¬ 
persedeas adjudged ineffectual, is the 
appropriate remedy when the super¬ 
sedeas bond is defective. 

Fla.—State v. Barker, 126 So. 764, 99 
Fla. 588. 

(2) A circuit judge is without in¬ 
herent authority to determine the 
sufficiency of a supersedeas bond in 
appeal to the supreme court. 

Fla.—State v. Barker, supra. 

Motion presenting moot question 
A motion to vacate an order per¬ 
mitting filing of an amended under¬ 
taking to stay proceedings on appeal 
from an order discharging a writ of 
attachment, heard after appeal from 
the order discharging the writ had 
been heard and reversed, presents 
only a moot question. 

Cal.—Republic Truck Sales Corpora¬ 
tion v. Peak, 234 P. 881, 195 C. 600. 

51. U.S.—Hudgins v. Kemp. Va., 18 
How. 530, 15 L.Ed. 511. 

51.5 Fla.—Hopkins v. Walters, 171 
So. 229, 126 Fla. 426. 

Sufficiency of complaint 

Fla.—Hopkins v. Walters, supra. 

51,10 Nev.—Judd v. Ball, 73 P.2d 
830, 58 Nev. 404. 
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A motion to recall a writ of supersedeas will 
be dismissed where the motion has become functus 
officio. 51 * 15 

Order. The order on the motion must not be too 
broad. 52 It has been held unnecessary for the ap¬ 
pellate court to make any order relating to a mo¬ 
tion to dissolve a supersedeas where the court re¬ 
verses the order from which the appeal was tak¬ 
en. 52 * 5 An order issued by a trial court to cancel 
and rescind a suspensive appeal has been held void 
where it appeared that the court had lost jurisdiction 
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of the case and the original order for the suspen¬ 
sive appeal was a proper one. 52 * 10 

§ 661. By Stipulation 

The bond and supersedeas may be released or dis¬ 
charged by stipulation of the parties to the appeal. 

It has been held that the parties to an appeal in 
which a supersedeas bond has been given may, by 
stipulation, release or discharge the bond and the 
supersedeas in whole or in part, so as to give the 
lower court jurisdiction to proceed accordingly. 5 3 


G. OPERATION" AND EFFECT OF SUPERSEDEAS OR STAY AND PROCEEDINGS 

IN VIOLATION THEREOF 


§ 662. Operation and Effect in General 

In general, a supersedeas or stay suspends proceed¬ 
ings on the judgment and preserves the status quo of 
the parties pending the appeal; but it does not annul 
the judgment or Impair its validity or effect. 

The operation and effect of an appeal or writ 
of error as a supersedeas or stay are considered su¬ 
pra §§ 626-628. In this and the following sec¬ 
tions are considered the operation and effect of a 


supersedeas or stay generally, including its purpose, 
scope, and its operation and effect as to particular 
actions or proceedings. 

The general rule is that the purpose or effect of 
a supersedeas or stay is to suspend or stay pro¬ 
ceedings 53 - 50 in the trial court, 53 - 55 to preserve the 
status quo pending the determination of the appeal 
or proceeding in error, 54 and to preserve to appel- 


51.15 Cal.—Braun v. Brown, 94 P.2d 
348. 14 C.2d 346, 127 A.L.R. 773. 

52. La.—Thurston v. Rosenberg, 81 
So. 206, 144 La. 629. 

Order annulling an order for a sus¬ 
pensive appeal previously granted 
plaintiffs, and dismissing such sus¬ 
pensive appeal, entered on prayer of 
defendant’s rule to show cause why 
appeal should not be decreed to be 
merely devolutive, for inadequacy of 
bond, was held too broad, and to re¬ 
quire modification to restrict mean¬ 
ing to dismissal of appeal in so far 
as suspensive, leaving it in force as 
devolutive. 

La.—Thurston v. Rosenberg, supra. 
52.5 Fla.—Hopkins v. Walters, 171 
So. 229, 126 Fla. 426. 

52.10 La.—State ex rel. Roane v. 
Himel, App., 176 So. 413. 

53. D.C.—Sterrett v. National Safe 
Deposit, etc., Co., 10 App.D.C. 131. 

3 C.J. p 1315 note 29. 

53.50 Cal.—Smith v. Smith, 116 P.2d 
3, 18 C.2d 462. 

John Paul Lumber Co. v. Agnew, 
254 P.2d 131, 116 C.A.2d 638—Wil¬ 
lingham v. Pecora, 104 P.2d 405, 40 
C.A.2d 123. 

Ga.—Felker v. Johnson, 7 S.E.2d 668, 
139 Ga. 797—Tanner v. Wilson, 192 
S.E. 425, 184 Ga. 628. 

Ill.—First Nat. Bank of Jonesboro v. 
Road Dist. No. 8, 58 N.E.2d 884, 
389 Ill. 156. , 

Slutzkin v. Village of Lincoln- 1 
wood, 101 N.E.2d 631, 344 Ill.App.: 
553—Nye v. Nye, 94 N.E.2d 909, 342 
Ill.App. 11. 


Ky.—Barron v. Phelps, 238 S.W.2d 
1016—Lowery v. Madden, 214 S.W. 
2d 592, 308 Ky. 342. 

R. I.—!Doty v. Doty, 59 A.2d 847, 74 
R.I. 202. 

S. C.— Corpus Juris Secundum quoted 
in Melton v. Walker, 40 S.E.2d 161, 
164, 209 S.C. 330. 

S.D.— Corpus Juris Secundum cited 
in Aune v. Breneman, 52 N.W.2d 
483, 485, 74 S.D. 324. 

Tex.—Thompson v. Haney, Civ.App., 
191 S.W.2d 491. 

Wash.—Ryan v. Plath, 140 P.2d 968, 
18 Wash.2d 839. 

| Suspension of decree in toto 

Fla.—Lockleer v. City of West Palm 
Beach, 50 So.2d 348. 

Temporary orders superseded 

A supersedeas bond on appeal from 
final decree superseded temporary or¬ 
ders. 

Ark.—Harvey v. Marr, 291 S.W. 981, 
173 Ark. 90. 

Notice to strangers 

A “supersedeas” constitutes notice 
to strangers to action that all pro¬ 
ceedings on judgment are stayed un¬ 
til appeal is disposed of by the court 
of review. 

Ill.—Gumberts v. East Oak St. Ho¬ 
tel Co., 88 N.E.2d 883, 404 Ill. 386 
—First Nat. Bank of Jonesboro v. 
Road Dist No. 8, 58 N.E.2d 884, 389 1 
Ill. 156. 

53.55 Cal.—Helvey v. Castles, 167 P. j 
2d 492, 73 C.A.2d 667—Willingham! 
w. Pecora, 104 P.2d 405, 40 C.A.2d 
123. . ... 


Fla.—Lockleer v. City of West Palm 
Beach, 50 So.2d 348. 

Fla.—Scherzinger’s Estate v. Wensel, 
99 A.2d 905, 174 Pa.Super. 161. 

54. Ala.—Fidelity & Deposit Co. of 
Maryland v. Trian, 127 So. 829, 221 
Ala. 131—Sharp v. Edwards, 82 So. 
455, 203 Ala. 205. 

Ariz.—Rosenzweig v. Rodgers, 22 P. 
2d 407, 42 Ariz. 57—Gotthelf v. 
Fickett, 294 P. 837, 37 Ariz. 322, 
413. 

Cal.—In re Lee’s Estate, 158 P.2d 193, 
26 C.2d 295—Dry Cleaners & Dyers 
Institute of San Francisco &. Bay 
Counties v. Reiss, 54 P.2d 470, 54 
C.2d 306—Rosenfeld v. Miller, 15 
P.2d 161 , 216 C. 560—Messenkop v. 
Dufileld, 294 P. 715, 211 C. 222. 

Wilkman v. Banks, 261 P.2d 299, 
120 C.A.2d 521—John Paul Lumber 
Co. v. Agnew, 254 P.2d 131, 116 C. 
A.2d 638. 

D.C.— Corpus Juris Secundum quoted 
in Jinkens v. Hampshire Gardens 
Development Corp., Sup., 8 F.R.D. 
330, 332. 

Fla.—Jerles Inv. Co. v. Wells, 177 So. 
313, 130 Fla. 136—State ex rel. 
Martarano v. Robles, 147 So. 910, 
109 Fla. 528—Hathaway v. Mun- 
roe, 119 So. 149, 97 Fla. 28—Willey 
v. W. J. Hoggson Corporation, 105 
So. 126, 89 Fla. 446. 

Ill.—Slutzkin v. Village of Lincoln- 
wood, 101 N.E.2d 631, 344 Ill.App. 
553. 

Ind.—State ex rel. Pollard v. Supe¬ 
rior Court of Marion County, Room 
* • 3, 122 N.E.2d 612, 233 Ind<~667. 
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lant the fruits of a meritorious appeal where they 
might otherwise be lost to him. 54 - 5 

It suspends all further proceedings on the judg- 
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ment, order, or decree appealed from or as to any 
matter embraced therein, 55 and prevents the en¬ 
forcement thereof in whole or in part, pending the 


Ky.—Bell Grocery Co. v. Booth, 61 
S.W. 2d 879, 250 Ky. 21—Barker v. 
Illinois Surety Co., 184 S.W. 377, 
169 Ky. 441—May v. Common¬ 
wealth, 170 S.W. 493, 160 Ky. 785. 
Neb.—Guaranty Fund Commission v. 
Teichmeier, 229 N.W. 121, 119 Neb. 
387. 

Pa.—Harper v. Quinlan, Com.Pl., 8 
Monroe L.R. 27, 62 Montg.Co. 116, 
13 Som.Leg.J. 58. 

S.C.— Corpus Juris Secundum quoted 
in Melton v. Walker, 40 S.E.2d 161, 
164, 209 S.C. 330. 

S.D.— Corpus Juris Secundum cited 
in Aune v. Breneman, 52 N.W.2d 
483, 485, 74 S.D. 324. 

Tex.—McCleskey v. McCleskey, Civ. 

App., 277 S.W. 1115. 

Va.—^3tna Casualty & Surety Co. of 
Hartford, Conn., v. Board of Sup’rs 
of Warren County, 168 S.E. 617, 
160 Va. 11. 

Wash.—Lowe v. N. B. Clark & Co., 
272 P. 955, 150 Wash. 267, amended 
275 P. 694, 150 Wash. 267. 

3 C.J. p 1315 note 31. 

Scope of purpose 

The purpose to keep parties in 
statu quo by a supersedeas bond 
pending appeal reaches to the posses¬ 
sion of property recovered in eject¬ 
ment and every other consequence 
of the judgment pending appeal. 

Ala.—Fidelity & Deposit Co. of Mary¬ 
land v. Torian, 127 So. 829, 221 
Ala. 131. 

Effect on self-executing order 

An order suspending a previous 
self-executing order for the removal 
of county treasurer, in a surety’s 
proceedings to require a new bond, 
where followed by supersedeas issued 
during the period of suspension, con¬ 
tinues the treasurer in office. 

Va.—iEtna Casualty & Surety Co. of 
Hartford, Conn., v. Board of Sup’rs 
of Warren County, 168 S.E. 617, 
160 Va. 11. 

Stay of judgment directing return of 
corporate stock 

(1) A judgment directing delivery 
of stock to a corporation for cancel¬ 
lation does not prevent such stock 
from being voted where judgment 
has been stayed by appeal and super¬ 
sedeas, to “stay’* an order or decree 
being to hold it in abeyance or re¬ 
frain from enforcing it. 

Utah.—State v. Draney, 176 P. 767, 
57 Utah 14. 

(2) A supersedeas bond, on appeal 
from a judgment declaring the issue 
of corporate stock illegal and direct¬ 
ing its return for cancellation, stays 
the direction to return stock and also 
adjudication that the stock was ille¬ 
gally issued. 

Utah.—State ▼. Draney, supra. 


Condition of bond not extending 
scope of judgment 
The condition of a stay bond to 
pay the value of the use and occupa¬ 
tion pending appeal from a judg¬ 
ment setting aside a deed does not 
extend the scope, as an adjudication, 
of the judgment. 

Cal.—In re Piercy’s Estate, 145 P. 88, 
168 C. 750. 

54.5 Cal.—In re Lee’s Estate, 158 P. 
2d 193, 26 C.2d 295—Stewart v. 
Hurt, 68 P.2d 726, 9 C.2d 39-—Dry 
Cleaners & Dyers Institute of San 
Francisco & Bay Counties v. Reiss, 
54 P.2d 470, 5 C.2d 306. 

Wilkman v. Banks, 261 P.2d 299, 
120 C.A.2d 521—Bogart v. Board 
of Medical Examiners, 221 P.2d 
168, 99 C.A.2d 170—West Coast 

Home Improvement Co. v. Con¬ 
tractors’ State License Board, 155 
P.2d 863, 68 C.A.2d 1. 

55. Ala.—Sharp v. Edwards, 82 So. 
455, 203 Ala. 205. 

Cal—Smith v. Smith, 267 P. 709, 91 
C.A. 743. 

D.C.—Corpus Juris Secundum quoted 
in Jinkins v. Hampshire Gardens 
Development Corp., Sup., 8 F.R.D. 
330, 332. 

Fla.—Carr v. Marion Mtg. Co., 128 
So. 12, 99 Fla. 540—Carr v. Marion 
Mortg. Co., 126 So. 776, 99 Fla. 807 
—Willey v. W. T. Hoggson Corpo¬ 
ration, 105 So. 126, 89 Fla. 446. 

Ga.—Town of Fairburn v. Brantley, 
130 S.E. 67, 161 Ga. 199. 

Ill.—Harrison v. Kamp, 87 N.E.2d 
631, 403 Ill. 542—Retzinger v. 

Retzinger, 169 N.E. 176, 337 Ill. 
378—People v. David, 159 N.E. 263, 
328 Ill. 230—O. W. Rosenthal Co. 
v. Industrial Commission, 125 N.E. 
250, 290 Ill. 323. 

Levi v. Beadles, 204 Ill.App. 534. 
Ind.—State ex rel. Pollard v. Supe¬ 
rior Court of Marion County, Room 
3, 122 N.E.2d 612, 233 Ind. 667. 

Kan.—West v. Springfield Fire & Ma¬ 
rine Ins. Co., 185 P. 12, 105 Kan. 
414. 

Ky.—Grubbs v. Slater, 266 S.W.2d 
85—Bell Grocery Co. v. Booth, 61 
S.W.2d 879, 250 Ky. 21—San¬ 
dy Commercial Bank v. Skaggs, 60 
S.W.2d 90, 249 Ky. 81—Bituminous 
Casualty Exchange v. Ford Elk- 
horn Coal Co., 56 S.W.2d 722, 247 
Ky. 102—Wermeling v. Wermeling, 
5 S.W.2d 893, 224 Ky. 107—Hall v. 
Smith-McKenney Co., 172 S.W. 125, 
162 Ky. 159. 

Md.—Cook v. Boehl, 53 A.2d 555, 188 
Md. 581. 

Mass.—Stone v. Duffy, 106 N.E. 595, 
219 Mass. 178. 

Mo.—State ex rel. Helm v. Duncan, 
36 SW.2d 679, 225 Mo.App. 393— 
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Ex parte Smith, 193 S.W. 288, 197 
Mo.App. 200. 

Mont.— Corpus Juris Secundum cited 
in In re Hansen’s Estate, 284 P.2d 
1007, 1009. 

Neb.—Walter v. Gillan, 262 N.W. 33, 
129 Neb. 514. 

N.Y.—In re Kennedy’s Efetate, 179 N. 

Y.S. 765, 110 Misc. 92. 

N.C.—Pruett v. Charlotte Power Co., 
83 S.E. 830, 167 N.C. 598. 

N.D.— Corpus Juris Secundum cited 
in Bonde v. Stern, 8 N.W.2d 457, 
462, 72 N.D. 476. 

Okl.—Frensley v. Frensley, 49 P.2d 
731, 173 Okl. 321. 

S.C.— Corpus Juris Secundum quoted 
in Melton v. Walker, 40 S.E.2d 161, 
164, 209 S.C. 330. 

Tex.—Thompson v. Haney, Civ.App., 
191 S.W.2d 491. 

Utah.—Smith v. Kimball, 289 P. 588, 
76 Utah 350, 70 A.L.R. 101. 

3 C.J. p 1315 note 32—47 C.J. p 592 
note 59. 

“Whether a supersedeas is appro¬ 
priate, and what is its effect, if ob¬ 
tained, is to be determined upon a 
consideration of the particular facts 
of a case and of the controlling pro¬ 
visions and principles of law applica¬ 
ble in the premises.’’ 

Fla.—Willey v. W. J. Hoggson Cor¬ 
poration, 105 So. 126, 128, 89 Fla. 
446. 

Decree is not final or effective un¬ 
til cause of action is finally termi¬ 
nated. 

Tex.—Bagby v. Bagby, Civ.App., 186 
SW.2d 702—Williams v. Williams, 
125 SW. 937, 60 Tex.Civ.App. 179. 

Judgment held in abeyance 
Tex.—May hew v. Power, Civ. App., 
104 S.W.2d 642. 

Issuance of supersedeas, not execu¬ 
tion of a supersedeas bond, suspends 
judgment pending appeal. 

Ky.—Bituminous Casualty Exchange 
v. Ford Elkhorn Coal Co., 56 SW. 
2d 722, 247 Ky. 102. 

Effect of a suspensive appeal from 
a judgment is to prevent its becom¬ 
ing effective or executory while the 
appeal is pending, and as long as it 
remains in the power of the court to 
reverse or amend a judgment, appel¬ 
lant may forfeit his right of appeal, 
or plaintiff may lose or forfeit his 
right of action. 

La.—Zwikel v. Zwikel, 97 So. 850, 154 
La. 532. 

Pinal judgment not final determina¬ 
tion 

A judgment, having been appealed 
from and superseded, although final 
for the purposes of appeal, was not 
& final determination of the parties' 
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appeal. 55 - 5 It stays affirmative action on the judg¬ 
ment, 56 preventing entry of a motion for judgment 
to recover, 57 enforcement of the judgment or decree- 
by execution, attachment, or garnishment, 58 or con¬ 


tempt proceedings; 59 and in most jurisdictions it 
prevents an action on the judgment, whether it is 
a domestic 60 or a foreign 61 judgment. It also pre¬ 
vents the judgment from being pleaded or used as 


rights until determination by the ap¬ 
pellate court. 

Cal.—Ward v. Matthews, 22 P. 187, 
80 C. 343. 

Utah.—Smith v. Kimball, 289 P. 588, 
76 Utah 350, 70 A.L.R. 101. 

Where thd* court corrected its de¬ 
cree to show the true description of 
land ordered to be sold, and it ap¬ 
peared that the old decree, as cor¬ 
rected, remained a binding judgment, 
& supersedeas bond superseded the 
decree as corrected, not merely the 
original decree, and a sale of the 
land thereafter pending the appeal 
was void and should be set aside. 
N.D.—Beyer v. Robinson, 156 N.W. 
203, 32 N.D. 560. 

55.5 Cal.—In re Dabney’s Estate, 
232 P.2d 481, 37 C.2d 402—Caminet- 
ti v. Guaranty Union Life Ins. Co., 
141 P.2d 423, 22 C.2d 759—Smith v. 
Smith, 116 P.2d 3, 18 C.2d 462. 

D.C.—Corpus Juris Secundum quoted 
in Jinkins v. Hampshire Gardens 
Development Corp., Sup., 8 F.R.D. 
330, 332. 

Ga.—Felker v. Johnson, 7 S.E.2d 668, 
189 Ga. 797—Tanner v. Wilson, 192 
S.E. 425, 184 Ga. 628. 

Ill.—People ex rel. Barry v. Gregory, 
59 N.E.2d 106, 324 Ill.App. 614— 
Cowdery v. Northern Trust Co., 53 
N.E.2d 43, 321 IlLApp. 243. 

Ind.—State ex rel. Hawthorne v. Pef- 
ley, 80 N.E.2d 110, 226 Ind. 353. 

Daugherty v. Daugherty, 83 N.E. 
2d 485, 119 Ind.App. 180, rehearing 
denied 83 N.E.2d 902, 119 Ind.App. 
180. 

Ky.—Grubbs v. Slater, 266 S.W.2d 
85. 

Miss.—Early v. Board of Sup’rs, 181 
So. 132, 182 Miss. 636. 

Okl.—Funk v. First Nat. Bank, 95 P. 
2d 589, 185 Okl. 604. 

R. I.—Doty v. Doty, 59 A.2d 847, 74 R. 
I. 202. 

S. C.— Corpus Juris Secundum quoted 
in Melton v. Walker, 40 S.E.2d 161, 
164, 209 S.C. 330. 

Tex.—Ex parte Kimbrough, 146 S.W. 
2d 371, 135 Tex. 624. 

Jennings v. Berry, Civ.App., 153 
S.W.2d 725. 

W.Va.—Norfolk & W. Ry. Co. v. Min¬ 
go County Court, 15 S.E.2d 574, 123 
W.Va. 461. 

3 C. J. p 1315 note 32. 

Suspension of efficacy of judgment 
or decree 

Ga.—Tanner v. Wilson, 192 S.E. 425, 
184 Ga. 628. 

Ill.—First Nat. Bank of Jonesboro 
v. Road Dist. No. 8, 58 N.E.2d 884, 
389 Ill. 156. 

Slutzkin v. Village of Lincoln- 
wood, 161 N.E.2d 631, 344 IlLApp. 


553—Nye v. Nye, 94 N.E.2d 909, 342 
IlLApp. 11. 

Suspension of remedies for enforce¬ 
ment of judgment 

Tex.—Elliott v. Lester, Civ.App., 126 
S.W. 2d 756. 

Restoration of status quo pending 
appeal 

Appeal, with supersedeas, confer¬ 
red on the reviewing court jurisdic¬ 
tion to protect the rights of appel¬ 
lant pending appeal, not only by 
preventing enforcement of the judg¬ 
ment, but by requiring restoration 
of status quo. 

Tex.—McMillan v. McMillan, Civ. 
App., 67 S.W.2d 342. 

56. U.S.—Puget Sound Traction, 
Light & Power Co. v. Tacoma, D.C. 
Wash., 217 F. 265. 

Ill.—Gumberts v. East Oak St. Hotel 
Co., 88 N.E.2d 883, 404 Ill. 386- 
First Nat. Bank of Jonesboro v. 
Road Dist. No. 8, 58 N.E.2d 884, 389 
Ill. 156—People v. David, 159 N.E. 
263, 328 Ill. 230—City of Chicago 
v. Lord, 118 N.E. 65, 281 Ill. 414. 

Ind.—Dinwiddie v. Shipman, 108 N.E. 
228, 183 Ind. 82. 

Ky.—Grubbs v. Slater, 266 S.W.2d 
85. 

Tex.—Thompson v. Haney, Civ.App., 
191 S.W.2d 491. 

57. Ky.—Bell Grocery Co. v. Booth, 
61 S.W.21 879, 250 Ky. 21. 

58. Ala.—Sharp v. Edwards, 82 So. 
455, 203 Ala. 205. 

Ga.— Corpus Juris cited in Town of 
Fairburn v. Brantley, 130 S.E. 67, 
68, 161 Ga. 199. 

Ky.—Bell Grocery Co. v. Booth, 61 S. 

W.2d 879, 250 Ky. 21. 

La.—Terry v. Womack, 20 So.2d 365, 
206 La. 1069. 

Md.—Cook v. Boehl, 53 A.2d 555, 188 
Md. 581—Durkee v. Murphy, 29 A. 
2d 253, 181 Md. 259. 

Miss.—Lindsey v. Lindsey, 69 So.2d 
844, 219 Miss. 720—Stone v. McKay 
Plumbing Co., 30 So.2d 91, 200 Miss. 
792. 

Ohio.—Rice v. Wheeling Dollar Sav. 
& Trust Co., 128 N.E,2d 16, 163 
Ohio St. 606. 

Okl.—National Surety Co. v. Craig, 
220 P. 943, 94 Okl. 63, , 

Tex—Thompson v. Haney, Civ.App., 
191 S.W.2d 491—Casray Oil Corp. 
v. Royal Indemnity Co., Civ.App., 
165 S.W.2d 244, affirmed 169 S.W.2d 
955, 141 Tex, 33—Heath v. Elliston, 
Civ.App., 135 S.W.2d 512—Mayhew 
v. Power, Civ.App., 104 S.W.2d 642 
—Tolbert v. Mobley, Civ.App., 96 
S.W. 2d 109, 


Wis.—State ex rel. Department of 
Agriculture v. Marriott, 293 N.W. 
154, 235 Wis. 468. 

3 C.J. p 1316 note 33—11 C.J. p 734 
note 99—42 C.J. p 175 note 6. 

Issuance of writ of execution 

(1) Generally. 

Cal.—Peterson v. Lampton, 116 P.2d 
952, 46 C.A.2d 751. 

Ga.—Tanner v. Wilson, 192 S.E. 425, 
184 Ga. 628—Town of Fairburn v. 
Brantley, 130 S.E. 67, 161 Ga. 199. 
Mont.—State v. Hart Refineries, 92 
P.2d 766, 109 Mont. 14, 123 A.L.R. 
555. 

(2) Where appeal had been taken 
by defendant from order directing 
the issuance of execution, clerk had 
no authority to issue writ of execu¬ 
tion, issuance of writ was a void act, 
and trial court properly quashed writ 
without notice to plaintiff and with¬ 
out hearing. 

Cal.—Helvey v. Castles, 167 P.2d 492, 
73 C.A.2d 667. 

59. U.S.—Smith v. Government of 
Canal Zone, Canal Zone, 249 F. 273, 
161 C.C.A. 281. 

Cal.—Smith v. Smith, 256 P. 419, 201 
C. 217. 

Ky.—Thompson v. Haden, 198 S.W. 
231, 177 Ky. 841. 

La.—State ex rel. Kennington v. Red 
River Parish School Board, 199 So. 
123, 196 La. 291. 

N.C.—Lawson v. Lawson, 94 S.E.2d 
826, 244 N.C. 689. 

Okl.—Frensley v. Frensley, 49 P.2d 
731, 173 Okl. 321. 

Tex.—Ex parte Wrather, 161 S.W.2d 
774, 139 Tex. 47—Ex parte Kim¬ 
brough, 146 S.W.2d 371, 135 Tex. 
624. 

Kimbrough v. State, Civ.App„ 139 
S.W. 2d 165. 

60. Ky.—Bell Grocery Co. v. Booth, 
61 S.W.2d 879, 250 Ky. 21. 

Or.—State v. Beveridge, 218 P. 1112, 
109 Or. 69. 

Tex.—Van Natta v. Van Natta, Civ. 

App., 200 S.W. 907. 

3 C.J. p 1316 note 34. 

- By falling to plead the pendency 
of the appeal and supersedeas in a 
suit . to enforce a judgment, one 
waives all advantage he might oth¬ 
erwise have derived from the super¬ 
sedeas. 

Ky.—Bidwell v. Jean, 10 Ky.Op. 643. 
3 C.J. p 1316 note 35 [a]. 

61. Cal.—Taylor v. Shew, 39 C. 536, 
2 Am.R. 478. 

Ill.—Dow y. Blake, 35 N.E. 761, 148 
Ill. 76, 39 AimS.R. 156. 

3 C.J. p 1316 note 35. 
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a set-off, 62 but does not authorize appellant to do 
what the judgment prohibits him from doing. 63 

As a rule, a supersedeas or stay does not reverse, 
annul, or undo what has already been done, 64 or 
impair the force, 64 - 5 or pass on the merits, 64 - 10 
of the judgment, order, or decision of the trial 
court; and in most jurisdictions the judgment, or¬ 
der, or decree is not vacated or annulled, nor is its 
validity or effect impaired thereby. 65 It is also 
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held that an appeal or writ of error with a super¬ 
sedeas or stay does not divest the lower court of 
jurisdiction, either of the cause or of the parties, 66 
as where the appeal is from an interlocutory or¬ 
der; 67 but the general rule is that the lower court 
has no jurisdiction to enforce or take further pro¬ 
ceedings on the judgment, order, or decree ap¬ 
pealed from, or as to any matter embraced there¬ 
in. 68 Accordingly, any such subsequent action 


62. Neb.—Spencer v. Johnston, 78 N. 
W. 482, 58 Neb. 44. 

3 C.J. p 1316 note 36. 

63. Ill.—People v. David, 159 N.E. 
263, 328 Ill. 230. 

Mandate in a suit by information 
in the nature of a quo warranto re¬ 
quiring 1 election commissioners to 
print a certain ticket on the official 
ballot is binding 1 pending appeal. 

Ind.—Cadwell v. Teany, 157 N.E. 51, 
199 Ind. 634, certiorari denied Cad¬ 
well v. Teaney, 48 S.Ct. 601, 277 U. 
S. 605, 72 L.Ed. 1011. 

64. Ala.—Hunter v. Parkman, 67 So. 
2d 797, 259 Ala. 596. 

Ariz.—Rosenzweig v. Rodgers, 22 P. 
2d 407, 42 Ariz. 57—Gotthelf v. 
Fickett, 294 P. 837, 37 Ariz. 322, 
413. 

Cal.—In re Dabney’s Estate, 232 P.2d 
481, 37 C. 402. 

Smith v. Smith, 267 P. 709, 91 C. 
A. 743. 

Fla.—Crichlow v. Maryland Casualty 
Co., 156 So. 440, 116 Fla. 226. 

Ill.—People v. David, 159 N.E. 263, 
328 Ill. 230. See Cleveland v. Eich- 
engreen, 205 Ill.App. 300. 

Ky.—Roberts v. Turk, 7 S.W.2d 849, 
225 Ky. 100—Barker v. Illinois 
Surety Co., 184 S.W. 377, 169 Ky. 
441—May v. Commonwealth, 170 S. 
W. 493, 160 Ky. 785. 

Minn.—State v. Spratt, 184 N.W. 31, 
150 Minn. 5. 

S.D.— Corpus JUris Secundum quoted 
in Aune v. Breneman, 52 N.W. 2d 
483, 485, 74 S.D. 324. 

Tex.—Thompson v. Haney, Civ.App., 
191 S.W.2d 491. 

Va.—^Etna Casualty & Surety Co. of 
Hartford, Conn., v. Board of Sup'rs 
of Warren County, 168 S.E. 617, 160 
Va. 11. 

Wash.—Lowe v. N. B. Clark & Co., 
272 P. 955, 150 Wash. 267, amended 
275 P. 694, 150 Wash. 267—Fisher 
v. Schwabacher Hardware Co., 186 
P. 649, 109 Wash. 257. 

3 C.J. p 1316 note 37. 

No retroactive operation 

(1) A supersedeas does not oper¬ 
ate retroactively to undo what has 
previously been- done under the judg¬ 
ment. 

Ga.—FelRer v. Johnson, 7 S.E.2d 668, 
189 Ga. 797. -? ‘ * 


(2) Retroactive operation general¬ 
ly see infra § 663. 

64.5 Cal.—In re Dabney's Estate, 
232 P.2d 481, 37 C.2d 402—Smith v. 
Smith, 116 P.2d 3, 18 C.2d 462. 

64.10 Cal.—In re Dabney’s Estate, 
232 P.2d 481, 37 C.2d 402—Smith v. 
Smith, 116 P.2d 3, 18 C.2d 462. 

65. Ark.—Sumpter v. Hot Springs 
Savings, Trust & Guaranty Co., 216 
S.W. 311, 140 Ark. 91. 

Cal.—In re Dabney's Estate, 232 P.2d 
481, 37 C.2d 402—Caminetti v. 

Guaranty Union Life Ins. Co., 141 
P.2d 423, 22 C.2d 759—Smith v. 
Smith, 116 P.2d 3, 18 C.2d 462. 

Ill.—People v. David, 159 N.E. 263, 
328 Ill. 230—Thoeming v. Hawkins, 
128 N.E. 314, 294 Ill. 30. 

Slutzkin v. Village of Lincoln- 
wood, 101 N.E.2d 631, 344 Ill.App. 
653—People ex rel. Barry v. Grego¬ 
ry, 59 N.E.2d 106, 324 Ill.App. 614. 

Ind.—State ex rel. Pollard v. Supe¬ 
rior Court of Marion County, Room 
3, 122 N.E.2d 612, 233 Ind. 667. 

Gray v. Royse, 144 N.E. 854, 82 
Ind.App. 101. 

Iowa.—Hewitt v. Hawkeye Casualty 
Co. of Des Moines, 232 N.W. 835, 
212 Iowa 316. 

Ky.—Barker v. Illinois Surety Co., 
184 S.W. 377, 169 Ky. 441—May v. 
Commonwealth, 170 S.W. 493, 160 
Ky. 785. 

Minn.—State v. Spratt, 184 N.W. 31, 
150 Minn. 5. 

Miss.—Stone v. McKay Plumbing Co., 
30 So.2d 91, 200 Miss. 792—Early 
v. Board of Sup'rs, 181 So. 132, 182 
Miss. 636. 

Mo.—Wormington (Woolsey) v. City 
of Monett, 218 S.W.2d 586, 358 Mo. 
1044. 

S.D.— Corpus Juris Secundum quoted 

in Aune v. Breneman, 52 N.W. 2d 
483, 485, 74 S.D. 324. 

Tex.—Thompson v. Haney, Civ.App., 
191 S.W.2d 491—Elliott v. Lester, 
Civ.App., 126 S.W.2d 756—Ford v. 
State, Civ.App., 209 S.W. 490. 

Va.—^Etna Casualty & Surety Co. of 
Hartford, Conn. v. Board of Sup'rs 
of Warren County, 168 S.E. 617, 160 
Va. 11. 

Wyo.— Corpus Juris Secundum cited 
in In re Hartt's Estate, 295 P.2d 
985, 1016. 1 

3 C.J. p 1317 note 38. 
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Effect on self-executing judgment 

Fact that statutes under which it 
was held that enforcement of self-ex¬ 
ecuting judgment was not stayed by 
taking appeal, filing bond, and issu¬ 
ance of clerk’s stay order were super¬ 
seded by court rule affords no basis 
for departure from rule. 

Iowa.—Scheffers v. Scheffers, 44 N. 
W.2d 676, 241 Iowa 1217. 

66. Sturdivant v. Reese, 111 S.W. 
261, 86 Ark. 452. 

Ky.—Patrick v. Birkhead, 134 S.W. 

483, 142 Ky. 466. 

3 C.J. p 1317 note 39. 

67. State ex rel. Martarano v. Ro¬ 
bles, 147 So. 910, 109 Fla. 528. 

Iowa.—Dorman v. Credit Reference 
& Reporting Co., 241 N.W. 436, 213 
Iowa 1016. 

Minn.—Velin v. Lauer Bros., 150 N. 
W. 169, 128 Minn. 10. 

68. Ga.—Felker v. Johnson, 7 S.E. 2d 

668, 189 Ga. 797—Campbell v. 

Gormley, 194 S.E. 177, 185 Ga. 65 
—Tanner v. Wilson, 192 S.E. 425, 
184 Ga. 628—West v. Gainesville 
Nat. Bank, 123 S.E. 870, 158 Ga. 
640, answer to certified questions 
conformed to 124 S.E. 733, 32 Ga. 
App. 703—Barnett v. Strain, 111 S. 
E. 574, 153 Ga. 43. 

La.—State ex rel. Kennington v. Red 
River Parish School Board, 199 So. 
123, 196 La. 291—New Orleans Sili¬ 
ca Brick Co. v. John Thatcher & 
Son, 94 So. 148, 152 La. 649. 

Pellachino v. Cryer, App., 157 So. 
770—Vinyard v. Stassi, App., 152 
So. 161. 

Neb.—Carroll v. Polfus, 154 N.W. 213, 
98 Neb. 657. 

Tex.—Garvin v. Hufft, Civ.App., 243 
S.W. 2d 391, error refused no re¬ 
versible error. 

3 C.J. p 1318 note 40. 

Error of judge in an order of ap¬ 
peal in fixing longer than the stat¬ 
utory time does not prevent appel¬ 
late jurisdiction attaching when a 
suspensive appeal bond has been filed 
within ten days from the time the 
judgment was signed, and appellee 
cited to answer appeal within ten 
days from such time. 

La.—Vinyard v. Stassi, App., 152 So. 
161. 


4A C.J.S.—32 
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on the part of the trial court is coram non judice 
and void. 68 - 5 

§ 663. Commencement and Continuance 

A supersedeas or stay operates from the date of the 
order granting it, or from the time when the acts neces¬ 
sary to call it into existence are done, and continues to 
operate only while the cause is pending and undeter¬ 
mined, or until the expiration of the time fixed for the 
stay. 

A supersedeas or stay operates from the time of 
the completion of those acts which are requisite 
to call it into existence, 69 or from the date of the 
order authorizing it, if a bond is given within 
the suspensive period; 69 - 5 but it does not operate 
retroactively. 69 - 10 A stay or supersedeas is effective 
to stay proceedings while, and only while, the cause 
is pending and undetermined in the appellate court. 70 

In at least one jurisdiction, even though the 
time is fixed by an order of the court, the stay 
continues after the expiration thereof and until 
the appeal is acted on by the appellate court, if the 
appeal is actually filed within the time specified 
in the order, 70 - 5 while in others, where the time is 
fixed by order of court, the stay is effective only 
until expiration of the time so fixed. 71 

In some states a supersedeas or stay obtained on 
appeal to an intermediate appellate court is opera¬ 
tive pending a further appeal to, or other pro¬ 
ceeding for review in, a higher court. 72 It does 
not operate, however, on a second appeal taken after 
dismissal of the first, on which the supersedeas or 


stay was allowed, because improperly taken. 73 A 
statutory supersedeas which went into effect when 
a rule to show cause in a prohibition proceeding 
was granted to arrest the progress of a suit is con¬ 
tinued by the granting of a supersedeas after final 
judgment for respondents in the prohibition pro¬ 
ceeding. 74 

§ 664. Acts or Proceedings Affected in Gen¬ 
eral 

By reference to supra § 662 and infra §§ 666-674, 
it is apparent that the general rule, that a super¬ 
sedeas or stay on appeal leaves the parties in statu 
quo, extends only to the prevention of any process, 
act, or proceeding in connection with the enforce¬ 
ment of the judgment, order, or decree from which 
the appeal is taken. 

§ 665. Particular Acts or Proceedings 

The rules stated supra §§ 662, 663 have been ap¬ 
plied to various particular acts and proceedings 
which are indicated infra §§ 666-674. 

§ 666. - Entry, Record, Lien, and Reviv¬ 

al of Judgment 

A supersedeas or stay may prevent the adjudication 
of a default and the entry or record of a Judgment, and 
may or may not prevent the procuring of a lien or vacate 
a lien already acquired. 

A supersedeas or stay on appeal prior to entry 
of final judgment may prevent the adjudication of 


€8.5 Ga.—Campbell v. Gormley, 194 
S.E. 177, 185 Ga. 65. 

69. Ga.—Felker v. Johnson, 7 S.E.2d 
668, 189 Ga. 797. 

Ill.—McIntosh v. Glos, 136 N.E. 781, 
304 Ill. 620. 

Ky.—Roberts v. Turk, 7 S.W.2d 849, 
851, 225 Ky. 100. 

Or.—Hansen v. Robbins, 157 P. 1112, 
80 Or. 659. 

S.D.—Aune v. Breneman, 52 N.W.2d 
483, 74 S.D. 324. 

3 C.J. p 1318 note 41. 

"It is the supersedeas which sus¬ 
pends the judgment and forces it 
into abeyance, and not the execution 
of the bond." 

Ky.—Roberts v. Turk, 7 S.W.2d 849, 
851, 251 Ky. 100. 

Time for objection to sureties 

An undertaking on appeal or coun¬ 
terundertaking for restitution, filed 
in time, operates from the day of its 
filing, subject to the condition that 
it may be defeated on failure of 
sureties to justify as against excep¬ 
tion to their sufficiency. 

Or.—Hansen v. Robbins, 157 P. 1112, 
80 Or. 659. 

3 C.J. p 1318 note 41 [a]. 


69.5 Va.—Sutherland v. Swannanoa 
Corp., 52 S.E.2d 92, 189 Va. 149— 
Budowitz v. Commonwealth, 118 S. 
E. 238, 136 Va. 227. 

69.10 Cal.—In re Dabney's Estate, 
232 P.2d 481, 37 C.2d 402. 

Ga.—Hutchins v. Howard, 92 S.E.2d 
13, 212 Ga. 309—Felker v. Johnson, 
7 S.E.2d 668, 189 Ga. 797. 

When a statute conferring the 
right of appeal prescribes the time 

within which it may be completed, 
appellant, upon giving legal notice, 
may take all the time allowed by the 
statute to perfect his appeal, in the 
absence of appropriate qualification 
of the general law shortening the pe¬ 
riod of time, and suspension of the 
judgment appealed from is not inef¬ 
fective before appeal bond is execut¬ 
ed. 

Tex.—Wallace v. Adams, Civ.App., 
243 S.W. 572. 

Failure to perfect appeal 

The giving of a supersedeas bond 
by defendant, where no notice of ap¬ 
peal was given, did not affect plain¬ 
tiff’s power to issue execution. 
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Iowa.—Maher v. Morrison, 160 N.W. 
924, 178 Iowa 1318. 

70. Ky.—Bell Grocery Co. v. Booth, 
61 S.W.2d 879, 250 Ky. 21. 

Tex.—Greenfield v. Chas. K. Horton, 
Inc., Civ.App., 64 S.W.2d 369. 

3 C.J. p 1318 note 42. 

70.5 Va.—Sutherland v. Swannanoa 
Corp., 52 S.E.2d 92, 189 Va. 149. 

In the absence of an appeal, pro¬ 
ceedings are stayed only until the ex¬ 
piration of the time fixed in the order 
granting the stay. 

Va.—Budowitz v. Commonwealth, 118 
S.E. 238, 136 Va. 227. 

71. Ohio.—Pim v. Nicholson, 6 Ohio 
St. 176. 

3 C.J. p 1318 note 43. 

72. U.S.—Staffords v. King, W.Va., 
90 F. 136, 32 C.C.A. 536. 

3 C.J. p 1318 note 44. 

73. Mont.—State v. Second Judicial 
Dist. Ct. f 61 P. 882, 24 Mont. 330. 

74. Fla.—State v. Cornelius, 146 So. 
554, 108 Fla. 509. 
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a default 74 - 50 or the entry of a judgment; 75 and a 
notice of the entry of judgment given to foreclose 
an appeal has been held to be a proceeding in the 
cause within the meaning of an order staying pro¬ 
ceedings on the judgment, and subject to be set aside 
as irregular. 76 A stay prevents any execution of 
the judgment even to the extent of recording it on 
the mortgage record. 77 

However, as a rule, and in the absence of stat¬ 
utes to the contrary, where a final judgment has 
been entered, a supersedeas or stay on appeal or 
error does not preclude plaintiff from recording the 
judgment or taking other steps necessary to procure 
a lien on the lands or goods of the judgment debt¬ 
or, 78 or destroy a lien already acquired, 78 - 5 the 
judgment not being vacated by the supersedeas. It 
has been held that the time within which it is nec¬ 
essary, by statute, to sue out a scire facias to re¬ 
vive a judgment begins to run, where there is a 
stay of execution, from the expiration of the pe¬ 
riod during which the execution was suspended; 79 
but in other jurisdictions it is held that an appeal 
or writ of error with supersedeas does not extend 
the lien of the judgment beyond the time prescribed 
by statute. 80 

In Louisiana the pendency of a suspensive ap¬ 
peal from a judgment in appellant's favor does not 
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prevent him from instituting proceedings to re¬ 
vive the judgment. 81 

§ 667. -Previous Issue or Levy of Exe¬ 

cution 

As a general rule, a supersedeas or stay prevents fur¬ 
ther proceedings on a levy of execution previously made, 
although it does not discharge such levy; but the stay 
will not operate if the judgment has been completely 
executed by levy and sale. 

At common law a supersedeas does not destroy 
the lien effected by the previous levy of an ex¬ 
ecution or effect a stay of further proceedings 
thereon; 82 but, under the statutes providing for 
the allowance and the perfecting of a supersedeas 
on the execution of a prescribed bond, the com¬ 
mon-law rule and the theory that the levy and sale 
under an execution are indivisible and that the 
execution must be regarded as fully executed from 
the time of the levy are changed, and the general 
rule now is that a supersedeas becomes effective 
notwithstanding a levy, and stays further proceed¬ 
ings thereunder, 83 or the court, either trial 84 or 
appellate, 85 may, in its discretion, make an order 
recalling or staying proceedings under the execu¬ 
tion until the determination of the appeal or writ 
of error. 

In some jurisdictions, the execution is super- 


74.50 N.D.—Bonde v. Stern, 8 N.W. 
2d 457, 72 N.D. 476. 

75. Ga.—Tanner v. Wilson, 192 S.E. 
425, 184 Ga. 628. 

R.I.—Ricci v. Matteodo, 170 A. 65, 
54 R.I. 123. 

3 C.J. p 1322 note 71. 

Default judgment 

N.D.—Bonde v. Stem, 8 N.W.2d 457, 
72 N.D. 476. 

76. N.Y.—Bagley v. Smith, 4 N.Y. 
Super. 651. 

White v. Klinken, 16 Abb.Pr. 109. 
3 C.J. p 1323 note 72. 

77. La.—State ex rel. Macheca v. 
Dunn, 87 So. 236, 148 La. 460. 

78. Fla.—Thalheim v. Camp Phos¬ 
phate Co., 37 So. 523, 48 Fla. 190, 5 
Ann.Cas. 784. 

Mo.— Corpus Juris Secundum cited in 
Wormington v. City of Monett, 218 
S.W.2d 586, 590, 358 Mo. 1044. 

3 C.J. p 1323 note 73—40 C.J. p 514 
notes 96, 97. 

Effect of statutes 

A judgment lien on realty is termi¬ 
nated by the filing of a supersedeas 
bond. 

Cal.—Davis v. Perry, 8 P.2d 514, 120 
C.A. 670. 

3 C.J. p 1323 note 73 [a]. 


78.5 Okl.—Funk v. First Nat. Bank, 
95 P.2d 589, 185 Okl. 604. 

3 C.J. p 1323 note 73. 

79. Pa.—Pennock v. Hart, 8 Serg. & 
R. 369. 

80. Mo.—Christy v. Flanagan, 87 
Mo. 670. 

3 C.J. p 1323 note 75. 

81. La.—Weiller v. Blanks, McG. 
296. 

82. Fla.—Bacon v. Green, 18 So. 866, 
36 Fla. 313. 

Mass.—Gifford v. Whalon, 8 Cush. 
428. . 

Mich.—Hendricks v. McCausey, 299 
N.W. 847, 299 Mich. 157. 

Or.—Corpus Juris Secundum cited in 
Daly v. Wolfard Bros., 262 P.2d 
917, 918, 204 Or. 241. 

3 C.J. p 1323 note 77. 

83. Cal.—Welch v. Reese, 255 P. 250, 
82 C.A, 27. 

Or.— Corpus Juris Secundum cited in 
Daly v. Wolfard Bros., 262 P.2d 
917, 918, 204 Or. 241. 

Pa.—Charak v. John T. Porter Co., 
135 A. 730, 288 Pa. 217. 

3 C.J. p 1323 note 78. 

Procedure to suspend execution 
(1) To suspend execution or en¬ 
forcement of a judgment pending ap¬ 
peal, after filing a proper supersede¬ 
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as, the party must apply either to 
the judge for an order to stay the 
hand of the receiver or to the clerk 
for a writ of supersedeas. 

Tex.—Dallas Bank & Trust Co. v. 
Thompson, Civ.App., 78 S.W.2d 740. 
(2) Relator is not entitled to an 
injunction staying enforcement of an 
appealed judgment after filing a su¬ 
persedeas bond, since he had a clear 
legal remedy by mandamus to com¬ 
pel the clerk to issue a supersedeas 
writ and to compel the trial judge to 
stay the action of the receiver. 

Tex.—Dallas Bank & Trust Co. v* 
Thompson, supra. 

Premature issuance of fieri facias 
by the clerk before the expiration of 
the return day of a suspensive appeal 
is illegal. 

La.—Mundy v. Phillips, 102 So. 519„ 
157 La. 445. 

84. N.Y.—Livingston v. New York 
El. R. Co., 15 N.Y.S. 191, 60 Hun 
473, 21 N.Y.Civ.Proc. 210. 

New York Cas. Co. v. Kuhn, 80* 
N.Y.S.2d 402, 192 Misc. 286. 

Or.—Bentley v. Jones, 8 Or. 47. 

85. N.Y.—Strieker v. Wakeman, 13: 
Abb.Pr. 85—Burr v. Burr, 10 Paige 
166. 

Wis.—Tilley v. Washburn, 64 N.W._ 
312, 91 Wis. 105. • 
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seded and the levy discharged; 86 but the prevail¬ 
ing rule is that the supersedeas, since it does not 
annul or undo what has already been done, does 
not discharge the previous levy or the lien there¬ 
by acquired, but merely suspends further proceed¬ 
ings under it. 87 If the execution has not been 
levied, it is entirely superseded; 88 on the other 
hand, if the judgment has been completely executed 
by levy and sale, there is nothing on which a su¬ 
persedeas can operate, and it will be ineffectual. 89 

However, it has been held that a sale on execu¬ 
tion, made before the perfection of an appeal, 
cannot be confirmed afterward, 90 and moneys ob¬ 
tained by means of illegal levy and execution may 
be ordered returned, with interest. 91 A writ of pos¬ 
session prematurely issued and executed before 
the entry of the judgment on the minutes of the 
court, and all proceedings thereunder, are avoided 


by an appeal and supersedeas of the judgment. 92 

§ 668. -As to Parties 

A supersedeas or stay affects only parties or privies 
to the judgment, order, or decree appealed from; it does 
not affect persons not named in the supersedeas or bond, 
or, as a rule, coparties who do not appeal. 

A supersedeas cannot be employed to restrain 
the action of persons who are not parties or privy 
to the judgment, order, or decree appealed from 
and whose acts are independent thereof ; 98 nor does 
it stay proceedings by persons not named in the 
supersedeas or the bond therefor. 94 As a rule, 
an appeal with a bond or undertaking to stay ex¬ 
ecution by one of several defendants will not pre¬ 
vent the enforcement of the judgment against the 
nonappealing defendant; 95 but it has been held 
that where, on appeal, the trial is de novo, an ap¬ 
peal by any party against whom the judgment was 


56. Cal.—Sam Yuen v. McMann, 34 
P. 80, 99 C. 497. 

3 C.J. p 1323 note 81. 

Reason for rule 

The statutes disclosed legislative 
intent that security given is to re¬ 
lieve appellant of any restraint on 
property levied on so that respond¬ 
ent has but one security and not 
both security of bonds and property 
levied on. 

N.Y.—New York Cas. Co. v. Kuhn, 80 
N.Y.S.2d 402, 192 Misc. 286. 

57. Or.—Gearin v. Fleckenstein, 173 
P. 569, 89 Or. 146. 

3 C.J. p 1323 note 83. 

In the Philippines the filing of a 
bill of exceptions operates to stay 
execution unless otherwise ordered 
by the trial court. 

Philippine.—Cia. Gen. de Tabacos v. 
Trmchera, 7 Philippine 708—Bene- 
dicto v. De la Rama, 2 Philippine 
293. 

-88. Cal.—Eastern Outfitting Co., Inc. 
v. Superior Court of City and 
County of San Francisco, 176 P. 
366, 38 C.A. 374. 

D.C.—Hetzel v. Baltimore, etc., R. 
Co., 14 D.C. 338. 

Ind.—State ex rel. Hawthorne v. Pef- 
ley, 80 N.E.2d 110, 226 Ind. 353. 
Mo.—Campbell v. Harrington, 93 Mo. 
App. 315. 

•89. Ariz.— Corpus Juris quoted in 
Colvin v. Weigold, 253 P. 633, 635, 
31 Ariz. 370. 

Cal.—Craig v. Stansbury, 174 P. 404, 
37 C.A. 668. 

■Okl.—State Nat. Bank v. Ladd, 162 
P. 684, 65 Okl. 14, L.R.A,1917C 176. 
3 C.J. p 1324 note 85. 

50. Ohio.—Bassett ▼. Daniels, 10 
Ohio St. 617. 

51. Cal.—Holcomb v. Juster, 179 P. 
445, 39 C.A. 462. 


92. Tex.—McMillan v. McMillan, 
Civ.App., 67 S.W.2d 342. 

93. Cal.—Madera County v. Ray¬ 
mond Granite Co., 71 P. 112, 138 C. 
244. 

3 C.J. p 1324 note 87. 

94. Ky.—May pother v. Gast, 110 S. 
W. 308, 33 Ky.L. 395. 

3 C.J. p 1324 note 88. 

Action held restrained 

Where judgment determined title 
to fund in hands of sheriff, writ of 
supersedeas would stay judgment, 
notwithstanding sheriff had already 
drawn warrant on treasurer for pay¬ 
ment of fund to respondents and 
that treasurer was not made party 
to proceeding, since fund, in legal 
contemplation, was in possession of 
sheriff as officer of court with treas¬ 
ury as his depository. 

Cal.—Jensen v. Hugh Evans & Co., 
90 P.2d 72, 13 C.2d 401. 

95. Cal.—Cullinan v. Mercantile 
Trust Co. of California, 226 P. 4, 
193 C. 562. 

Highland Securities Co. v. Supe¬ 
rior Court in and for Orange Coun¬ 
ty, 6 P.2d 116, 119 C.A. 107. ' 

Mo.—State ex rel. Capitain v. Graves, 
190 S.W. 859. 

Or.—American Surety Co. of New 
York v. Hattrem, 6' P.2d 1087, 138 
Or. 358, denying motion 3 P.2d 1109, 
138 Or. 358. 

Tex.—Globe Indemnity Co. v. Parker, 
Civ.App., 33 S.W.2d 827. 

3 C.J. p 1324 note 89. 

In Mississippi, “under section 43, 
Code of 1906, (Hemingway's Code, 
§ 19), where one defendant appeals 
by giving supersedeas bond a sum¬ 
mons should issue to the other judg¬ 
ment defendants before proceeding to 
final hearing of the appeal, and, if 
the appellant does not do so, the ap¬ 
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pellee should have summons issued 
or move to dismiss the appeal for the 
failure to have summons issued. Un¬ 
til such summons is issued and such 
defendant not so summoned fails to 
join, the supersedeas will supersede 
all proceedings on the judgment.” 
Miss.—U. S. Fidelity & Guaranty Co. 
v. Jackson, 86 So. 456, 123 Miss. 
676. 

Rule limited to parties 

Cl) Generally, in the case of a 
judgment against several persons, a 
stay of execution in favor of one de¬ 
fendant pending an appeal by him 
does not suspend the right to issue 
execution against those not appeal¬ 
ing; but this rule has reference to 
a judgment against persons who ap¬ 
pear from the formal pleadings to 
be parties to the cause. 

Or.—State v. Beveridge, 218 P. 1112, 
109 Or. 69. 

(2) A stay of execution on a judg¬ 
ment against the principal in a rede¬ 
livery bond pending an appeal taken 
by the latter suspends the right to 
issue execution on the judgment 
against the sureties in such bond. 

Or.—State v. Beveridge, supra. 

In an action by executors against 
a bank and an individual defendant 
to recover a deposit, the executors’ 
appeal did not stay the enforcement 
of the individual defendant's judg¬ 
ment against the bank for the amount 
of the deposit. 

Cal.—Halsted v. First Sav. Bank, 160 
P. 1075, 173 C. 605. 

Settlement of estate 
An appeal by defendant beneficia¬ 
ries from a judgment directing the 
disposition of a trust estate does not 
operate as a statutory supersedeas 
as to that portion of judgment direct¬ 
ed to nonappealing plaintiff trustees. 
Cal.—Kentfleld v. Kentfield, 51 P.2d 
94, 4 C.2d 585. 
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rendered annuls the judgment and divests it of 
3,11 power to support an execution. 96 

•§ 669. -Arrest and Bail 

Service of a stay order does not discharge from cus- 
-tody a defendant arrested and committed before the 
^service. 

The service of an order staying further proceed¬ 
ings on an execution does not supersede a capias 
ad satisfaciendum, and discharge from custody a 
defendant arrested and committed before its serv¬ 
ice; 97 nor will discharge of a defendant commit¬ 
ted for contempt pursuant to the judgment be or¬ 
dered where the commitment was made before ap¬ 
plication for the supersedeas. 98 The recovery of 
-final judgment in favor of a defendant who has 
"been arrested on an order of arrest and discharged 
by making a deposit in lieu of bail discharges the 
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order of arrest, and the deposit must be refunded, 
although plaintiff has appealed from the judgment 
and given security to stay proceedings. 99 

§ 670. -Attachment and Garnishment 

The general rule Is that a supersedeas on appeal pend¬ 
ing attachment or garnishment suspends further proceed¬ 
ings therein, but does not annul wfiat has already been 
done. 

Unless special statutory provisions establish a 
different rule, a supersedeas or stay pending attach¬ 
ment or garnishment proceedings will suspend fur¬ 
ther proceedings therein, 99 - 50 but will not vacate or 
annul what has already been done. 1 However, it 
has been held that an attachment lien, which is 
limited in time, is not extended by the issuance of 
a supersedeas. 1 - 5 


-Judgment against partnership 

Taking and perfecting a suspensive 
-appeal by a commercial partnership, 
from a judgment against a partner¬ 
ship composed of persons named in 
solido, suspended execution of judg¬ 
ement against the individuals compos¬ 
ing it. 

La.—Troxclair v. Rapier, 105 So. 417, 
159 La. 419. 

3 C.J. p 1324 note 89 [e]. 

96. Tex.—Moore v. Jordan, 65 Tex. 
395. 

.97. N.Y.—Campbell v. Clark, 2 How. 
Pr. 257—Sherrill v. Campbell, 21 
Wend. 287. 

:Bail trover 

The giving of a supersedeas on the 
suing out of a bill of exceptions to a 
Judgment refusing to release from 
custody a defendant in bail trover 
-does not release the applicant from 
• custody. 

-Ga.—Harper v. Terry, 78 S.E. 175, 139 
Ga. 763. 

:98. Cal.—Smith v. Smith, 267 P. 
709, 91 C.A. 743. 

-99. N.Y.—Wilson v. Ryder, 13 N.Y. 
Civ.Proc. 69. 

99.50 U.S.—Lee v. Jackson Light & 
Traction Co., C.C.A.Miss., 261 F. 
721. 

.Mo.—Coliseum Athletic Ass’n v. Dil* 
Ion, 223 S.W. 955, 204 Mo.App. 504. 
-N.M.—Mayo v. George, 248 P. 885, 31 
N.M. 593. 

:S.D.—Nelson v. Kittelson, 27 N.W.2d 
200, 71 S.D. 535. 

’Tex.—Cooper v. Decker, Civ.App., 21 
S.W.2d 70. 

,3 C.J. p 1325 note 97-r-6 C.J. p 469 
note 16. 

:Xu California 

(1) An attachment lien on realty 
is preserved to the attaching party 
^notwithstanding the issuance of a 
- writ of aupersedeas. , 


Cal.—Palmer v. Fix, 271 P. 749, 205 C. 

472, followed in 271 P. 750, 205 C. 

787. 

(2) However, it has also been held 
that an attachment lien on realty is 
destroyed by the filing of a superse¬ 
deas bond. 

Cal.—Brun v. Evans, 241 P. 86, 197 
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Davis v. Perry, 8 P.2d 514, 120 

C.A. 670. 

(3) Furthermore, an attachment 
lien on personal property is not re¬ 
leased by the filing of a supersedeas. 
Cal.—Balzano v. Traeger, 270 P. 249, 

93 C.A. 640. 

If an attachment or other mesne 
process is dissolved, the effect of an 
appeal with supersedeas, instead of 
terminating a bond previously given, 
is to continue all proceedings, in¬ 
cluding the bond, in effect until the 
determination of the appeal, and on 
reversal of the order dissolving all 
proceedings, including the bond first 
given, continue in effect from the be¬ 
ginning. 

Ariz.—American Surety Co. of New 

York v. Hatch, 206 P. 1075, 24 Ariz. 

66 . 

Rights of garnishee 

(1) If, on appeal from a judgment 
dismissing a writ of garnishment 
served on a bp.nk in an action against 
a depositor, supersedeas bond had 
been given, .the bank was justified in 
refusing, for its own protection, to 
cash the depositor’s check. 

Ark.—American Nat. Bank v. Doug¬ 
ins, 189 S.W. 161, 126 Ark. 7, L.R. 

A.1917B 588. 

(2) One served with garnishment, 
against whom his creditor has taken 
judgment' after' ‘dismissal . of the 
cause in which the garnishment is¬ 
sued and before appeal and superset 
deas’ of judgment of dismissal, is en¬ 


titled to stay, if plaintiff in the gar¬ 
nishment suit thereafter appeals and 
supersedes judgment of dismissal. 
N.M.—Mayo v. George, 248 P. 885, 31 
N.M. 593. 

Where the court enters a nonsuit 
without fixing a supersedeas bond as 
prescribed by the statute, plaintiff is 
powerless to retain control over gar¬ 
nisheed money, so that it will be 
available in case the appeal is suc¬ 
cessful. 

Wash.—State v. Superior Court for 
King County. 183 P. 74. 108 Wash. 
183. 

Proceedings not affected 

Where a bill of exceptions is taken 
to the judge’s grant of fraudulent 
debtor’s attachment and supersedeas 
is obtained therein, supersedeas does 
not suspend the obligation of plain¬ 
tiff in attachment to file a declara¬ 
tion at the first term as such pro¬ 
ceeding is not one instituted to en¬ 
force or in any way affect the judg¬ 
ment appealed from. 

Ga.—West v. Gainesville Nat. Bank, 
123 S.E. 870, 158 Ga. 640, answer to 
certified questions conformed to 124 
S.E. 733, 32 Ga.App. 703. 

1. U.S.—Lee v. Jackson Light & 
Traction Co., C.C.A.Miss., 261 F. 
721. 

Fla.—Gutelius v. Noble, 126 So. 280, 
99 Fla. 288, error dismissed 132 So. 
306,100 Fla. 1788. 

Idaho.—Washington County v. Weis- 
er Nat. Bank, 253 P. 838, 43 Idaho 
618. 

Nev.—Green v. Hooper, 167 P. 23, 41 
Nev. 12. 

3 C.J. p 1325 note 97—6 C.J. p 469 
note 16. 

1.5 r Cal.—Palmer v. Fix, 271 P. 749, 
205 C. 472, followed in 271 P. 750, 
205 C. 787. • ' 
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§ 671. -Reference and Accounting 

A supersedeas on appeal from an order or decree for 
a reference or accounting suspends the reference or ac¬ 
counting proceedings. 

Where an appeal from an order or decree order¬ 
ing a reference or accounting operates as a super¬ 
sedeas or stay, the referee or master cannot pro¬ 
ceed under the reference or accounting ; 2 and where 
a demurrer to a bill brought to vacate a decree of 
divorce was overruled, and on appeal the court or¬ 
dered that the appeal should operate as a superse¬ 
deas until the hearing in the appellate court, and 
thereafter, pending the appeal, the lower court made 
an order of reference to ascertain what would 
be a reasonable sum to allow to the wife for her 
support and maintenance pending suit, etc., it was 
held that such action was without authority . 3 

§ 672. -Injunctions 

In general, a supersedeas or stay in injunction cases 
prevents enforcement of the decree where stayed, but is 
of no effect if the decree is one which is not stayed; au¬ 
thorities disagree as to whether a supersedeas revives a 
dissolved injunction. 

When a stay or supersedeas is obtained on an ap¬ 
peal from a judgment, order, or decree granting or 
continuing, refusing, or dissolving an injunction, 
the right of the parties or the power of the court 
to proceed in the cause with respect to matters 
not involved in the appeal is not affected ; 4 but the 
judgment, order, or decree appealed from may 


be suspended or stayed, and the court cannot di¬ 
rectly or indirectly enforce it , 5 nor can it pro¬ 
ceed in the cause in such a manner as to lead to 
a decision of the very question involved on the ap¬ 
peal . 6 The effect of a supersedeas issued on a 
judgment refusing to enjoin the execution of an 
order of sale issued pursuant to a prior judgment 
is to leave the injunction unissued , 6 - 5 and not to 
grant the injunction . 6 - 10 An injunction continued 
by the court pending an appeal is in force on rein¬ 
statement of the appeal after dismissal . 7 

An appeal with supersedeas from a judgment per¬ 
petuating an injunction does not have the effect 
of dissolving or suspending the injunction, and a 
party against whom a judgment has been rendered 
acquires no right to disregard that judgment by 
the execution of a supersedeas bond . 8 

Although it has been held that an appeal or 
writ of error, even though made a supersedeas, 
does not have the effect of reviving an injunction 
which has been dissolved, so as to make disobedi¬ 
ence of the injunction punishable as a contempt, 9, 
under other authorities a supersedeas or stay re¬ 
stores an injunction which has been dissolved , 10 
and it is operative until the appeal is disposed of . 11 
When a supersedeas is granted on appeal from an 
order dissolving an injunction and the injunction 
is thereby reinstated, it does not retroact to deprive 
strangers to the litigation of intervening rights ac¬ 
quired bona fide . 12 Where the injunction, having 


2. S.C.—Southern Nat. Bank v. 
Farmington Corporation, 83 S.E. 
637, 99 S.C. 475. 

3 C.J. p 1325 note 98. 

3. State v. Phillips, 13 So. 920, 32 
Fla. 403. 

4. U.S.—Cuyler v. Atlantic & N. C. 
R. Co., C.C.N.C., 132 F. 568. 

3 C.J. p 1325 note 3. 

5. Cal.—Smith v. Smith, 116 P.2d 3, 
18 C.2d 462. 

Fla.—Orlando Orange Groves Co. v. 

Hale, 161 So. 284, 119 Fla. 159. 

La.—State v. City of NTew Orleans, 90 
So. 196, 149 La. 788. 

Tex.—Ford v. State, Civ.App., 209 S. 
W. 490. 

3 C. J. p 1325 note 4. 

Preliminary injunction 
La.—Wall v. Close, 10 So.2d 779, 201 
La. 986. 

Where bond not given, only execu¬ 
tion of part of judgment awarding 
costs is stayed. 

Wis.—Carpenter Baking Co. v. Bakery 
Sales Drivers Local Union, No. 344, 
296 N.W. 118, 237 Wis. 24. 

& Ala.—Ex parte Montgomery, 14 
So. 365, 13.4 Ala. 115^ 

S.C.—Sease v. Dobson,' 13 S.E. 530, 
34 S.C. 345. 1 


6.5 Tex.—Renger v. Jeffrey, 182 S. 

W.2d 701, 143 Tex. 73. 

6.10 Tex.—Renger v. Jeffrey, supra. 

7. Ind.—Winship v. Clendenning, 24 
Ind. 439. 

8. Ky.—Kentucky, etc., Bridge Co. 
v. Krieger, 16 S.W. 824, 91 Ky. 625, 
13 Ky.L. 219. 

32 C.J. p 485 note 29. 

9. Ill.—Bill Board Pub. Co. v. Mc- 
Carahan, 180 Ill.App. 542. 

Nev.—Kress v. Corey, 189 P.2d 352, 
65 Nev. 1. 

Wis.—State v. Neveau, 295 N.W. 718, 
236 Wis. 414. 

32 C.J. p 485 note 43. 

10. W.Va.—State v. Fink, 161 S.E. 
557, 111 W.Va. 334—State v. Bar- 
rick, 92 S.E. 234, 80 W.Va. 63. 

32 C.J. p 485 notes 43, 45, 46, 48. 

11. In Texas 

(1) The rule of the text is sup¬ 
ported by some authorities. 

Tex.—Murray v. Humphrey, Civ.App., 
132 S.W.2d 444—Bass v. City o3J 
Clifton, Civ.App., 297 S.W. 872—f 
Lee v. Broocks, t 111 S.W. 778, 51 
Civ.App. 344. 

(2) A supersedeas in an appeal 
from refusal of permanent injunction! 
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cannot be given effect to revive ter¬ 
minated temporary restraining or¬ 
ders. 

Tex.—Yturria Town & Improvement 
Co. v. Hidalgo County, Civ.App., 
114 S.W.2d 917. 

(3) The filing of supersedeas for 
appeal from order refusing to issue 
injunction did not have effect of re¬ 
viving or continuing temporary re¬ 
straining order which ceased to be 
effective after hearing when the or¬ 
der was made. 

Tex.—Walker v. Kingsbury, Civ.App.,. 
195 S.W.2d 213. 

(4) A supersedeas filed on appeal 
from judgment dissolving injunction 
restraining sale to satisfy judgment 
pending final determination by su¬ 
preme court of application for cer¬ 
tiorari to review case in which judg¬ 
ment was rendered, did not revive 
injunction which expired when su¬ 
preme court denied application for 
certiorari and overruled motion for 
rehearing on the application. 

Tex.—Slama v. Mills, Civ.App„ 122 
S.W. 2d 333, error dismissed. 

13. Fla.—Smith v. Whitfield, 20 So^ 
1'012, 38 Fla. 211. 

32 C.J. p 485 note 47 £aj. 
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been dissolved, is not revived by the appeal, the acts 
sought to be enjoined, having been done pending 
the appeal, cannot be set aside by court order . 13 

If the preventive injunction stands on appeal from 
an order granting it because it contemplates the 
continuance of an existing status, the court award¬ 
ing the injunction is ousted of jurisdiction while the 
appeal persists . 14 Such court may, and should, 
enforce the injunction, but cannot modify or an¬ 
nul it ; 15 and an injunction requiring a change of 
status being suspended by an appeal, it need not be 
performed while the appeal is pending, and con¬ 
tempt cannot be predicated on its nonperform¬ 
ance . 16 

Where an appeal from a prohibitive injunction 
operates as a supersedeas, its violation may not be 
punished by contempt . 16 * 6 However, where a pro¬ 
hibitive injunction is not stayed by appeal, its vio¬ 
lation may be punished by contempt ; 17 and, a for¬ 
tiori, this is so where the court in allowing an appeal 
has expressly refused the injunction appealed 
from . 18 A bond on an appeal from an order de¬ 
nying a motion for a new trial is the only excep¬ 
tion to the rule forbidding a stay of proceedings on 
a judgment granting an injunction where the ap¬ 
peal is from an order made after the judgment ; 18 - 5 
a supersedeas filed in an appeal from the denial 
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of a motion to modify the terms of a previously is¬ 
sued injunction does not stay the operation of the 
injunction . 18 - 10 

An appeal with supersedeas from a judgment per¬ 
petuating an injunction does not have the effect of 
dissolving or suspending the injunction, and a party 
against whom a judgment has been rendered ac¬ 
quires no right to disregard that judgment by the 
execution of a supersedeas bond . 19 On the other 
hand, a writ of error, even though made a super¬ 
sedeas, does not have the effect of reviving an in¬ 
junction which has been dissolved, and disobedience 
of the injunction under such circumstances is not a 
contempt . 20 Action on a motion to assess damages 
on an injunction bond following denial of the in¬ 
junction is suspended by an appeal from the mer¬ 
its . 21 

§ 673. - Receivers 

A supersedeas or stay may operate to suspend the 
functions of a receiver, although not vacating his ap¬ 
pointment or preventing other proceedings in the cause. 

When an order or decree appointing a receiver 
is superseded or stayed, the general rule is that the 
lower court cannot take any proceedings in exe¬ 
cution or carrying out of the order or decree, and 
the functions of the receiver are suspended ; 22 he 


13. D.C.—Shaw v. Lane, 47 App.D.C. 
170, appeal dismissed Shaw v. 
Payne, 41 S.Ct. 60, 254 U.S. 609, 65 
L.Ed. 436. 

14. N.J.—Helbig v. Phillips, 158 A. 
441, 109 N.J.Eq. 546. 

15. Cal.—Eisenberg v. Superior 
Court in and for City and County 
of San Francisco, 226 P. 617, 193 C. 
575. 

Or.—Treadgold v. Willard, 160 P. 803, 
81 Or. 658. 

16. Cal.—Bowes v. Superior Court 
in and for City and County of San 
Francisco, 57 P.2d 583, 13 C.A.2d 
656. 

N.J.—Helbig v. Phillips, 158 A. 441, 
109 N.J.Eq. 546. 

Status of rest rather than action 
Ala.—City of Decatur v. Meadors, 180 
So. 550, 235 Ala. 544. 

Fending 1 appeal from mandatory In- 
junction to deliver stock, the chan¬ 
cery court could not make an order 
requiring security, or in the alterna¬ 
tive delivery of the stock. 

N.J.—Helbig v. Phillips, 158 A. 441, 
109 N.J.Eq. 546. 

16.5 Ill.—Cleaning & Dyeing Plant 
Owners Assn, of Chicago v. Fink, 
3 N.E.2d 152, first case, 285 Ill.App. 
590, followed in 3 N.E.2d 152, sec¬ 
ond case, 285 Ill.App. 590. 

Tex.—Ex parte Kimbrough, 146 S.W. 
2d 371, 135 Tex. 624. 


Ross v. State ex rel. Shook, Civ. 
App., 97 S.W.2d 505. 

17. Cal.—Wolf v. Gall, 162 P. 115, 
174 C. 140. 

N.J.—Rosenberg v. American Hotel 
& Garden Co., 123 A. 717, 95 N.J. 
Eq. 640. 

32 C.J. p 484 note 27. 

Prohibitory part of judgment is not 
stayed by giving of undertaking un¬ 
less order of trial court specially so 
provides. 

Wis.—Carpenter Baking Co. v. Bakery 
Sales Drivers Local Union, No. 344, 
296 N.W. 118, 237 Wis. 24. 

Where, in an action to quiet title, 
the judgment declares defendants the 
owners, and enjoins plaintiffs from 
making claim to the property, the 
injunctive provision is not rendered 
inoperative by appeal from the judg¬ 
ment, in view of a statute, tolling 
statute of limitations during period 
of injunction. 

Cal.—Wolf v. Gall, 162 P. 115, 174 C. 
140. 

18. Utah.—Ex parte Whitmore, 35 
P. 524, 9 Utah 441. 

18.5 Cal.—Crown Body Corp. v. City 
of Los Angeles, 123 P.2d 566, 50 C. 
A.2d 499. 

18.10 Cal.—Crown Body Corp. v. 
City of Los Angeles, supra. 

19. Ind.—State v. Chase, 41 Ind. 356. 
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Ky.—Kentucky, etc., Bridge Co. v. 
Krieger, 16 S.W. 824, 91 Ky. 625, 13 
Ky.L. 219—Smith v. Western Union 
Tel. Co., 83 Ky. 269. 

Okl.—Chidsey v. Ellis, 126 P. 552. 
W.Va.—State v. Barrick, 92 S.E. 234, 
80 W.Va. 63. 

Where public interest would suffer, 
the court will refuse to enforce com¬ 
pliance, as in the case of contempt, 
if the rights of the other party are 
sufficiently protected by the under¬ 
taking given on the appeal. 

N.Y.—Troy, etc., R. Co. v. Boston, 
etc., R. Co., 57 How.Pr. 181. 

In Colorado> under a statute since 
repealed, it was held that an appeal 
with a supersedeas bond ousts the 
court of authority to enforce the de¬ 
cree. 

Colo.—Hurd v. People, 23 P. 342, 14 
Colo. 207. 

20. Ill.—Bill Board Pub. Co. v. Mc- 
Carahan, 180 Ill.App. 542. 

21. Mo.—Morrison v. Hess, 231 S.W. 
997. 

22. U.S.—In re Hollywood Bond & 
Mortgage Co., D.C.Fla., 51 F.2d 255. 

Ala.—Strother v. McCord, 132 So. 717, 
222 Ala. 450. 

Ind.—George Kraft Co. v. Heller, 125 
N.E. 209, 188 Ind. 612. 

Okl.—Cameron v. White, 262 P. 664, 
128 Okl. 251. 
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is not entitled to take or retain possession of the 
property , 23 or to incur expenses chargeable against 
the receivership estate . 23 - 5 The general rule also 
applies on appeal and supersedeas from an order 
overruling a motion to vacate the appointment . 24 
However, the supersedeas does not affect further 
proceedings in the litigation which do not under¬ 
take to dispose of the money or property sequestered 
by the receivership , 25 and as a rule does not vacate 
the appointment or discharge the receiver ; 26 and 
under some statutes it does not destroy the lien 
acquired by the appointment 27 nor does it affect the 
receiver’s right of possession , 28 so as to permit the 
appointment of a second receiver . 29 

The giving of a supersedeas bond on appeal from 


an order discharging a receiver does not reinstate 
him or authorize the court to maintain possession 
of the property . 30 A supersedeas on appeal from 
an order refusing to discharge a receiver is merely 
intended to stay further proceedings, and if, at the 
time a supersedeas is awarded on appeal from such 
an order, a receiver is in possession of the property 
in litigation, he is not thereby removed . 31 

Notwithstanding a supersedeas on appeal from an 
order appointing a receiver, the cause remains pend¬ 
ing in the trial court, and amendments and changes 
in the pleadings may be made as in other cases ; 32 
and the parties are not deprived of the right to a 
trial of the cause on the merits pending the appeal . 33 
A supersedeas or stay on appeal from an order or 


Tex.—Timpson v. State, Civ.App., 222 
S.W. 322—Abilene Independent Tel¬ 
ephone & Telegraph Co. v. South¬ 
western Telegraph & Telephone Co., 
Civ.App., 185 S.W. 356. 

Wash.—Daniel v. Reid, 194 P. 979, 
114 Wash. 211. 

3 C.J. p 1326 note 9. 

Appeal on an ordinary appeal bond, 
covering the probable costs of appeal, 
taken from an interlocutory order 
appointing a receiver, did not stay 
the proceedings in the trial court, so 
that the receivership might be con¬ 
tinued there. 

Tex.—Abilene Independent Telephone 
& Telegraph Co. v. Southwestern 
Telegraph & Telephone Co., Civ. 
App., 185 S.W. 356. 

After all parties consented to the 
discharge of receiver and the court 
had fixed the fees, from which order 
an appeal with supersedeas was tak¬ 
en, the court cannot direct the receiv¬ 
er to sell the property. 

Wash.—State v. Superior Court for 
Stevens County, 188 P. 384, 110 
Wash. 659. 

Bond must be sufficient 

Under a provision that on appeal 
from an order appointing a receiver 
the authority of the receiver shall 
be suspended on the filing of an ap¬ 
peal bond in an amount equal to that 
required of such receiver, the filing 
of an appeal bond in an amount less 
than the receiver’s bond does not re¬ 
quire a dismissal of the appeal, al¬ 
though it does not suspend the au¬ 
thority of the receiver. 

Ind.—General Motors Oil Co. v. Ma- 
theny, 113 N.E. 4, 185 Ind. 114. 

Preservation of property by receiver 

(1) Under a statute authorizing a 
receiver to preserve the property 
pending a suspensive appeal from 
his appointment, where a plantation 
had been planted to cane and anoth¬ 
er plowed preparatory to planting 
riGe, the receiver properly carried the 
work to completion. 


La.—Reynaud v. Uncle Sam Planting 

& Mfg. Co., 92 So. 731, 152 La. 50. 

(2) Under such an act, where work 
which has been done is of such value 
that not to carry it to completion 
would entail great loss and be a 
waste, the work may be completed 
by a receiver pending a suspensive 
appeal from his appointment. 

La.—Reynaud v. Uncle Sam Planting 

& Mfg. Co., supra. 

(3) Under this statute a receiver¬ 
ship of a corporation had an exist¬ 
ence pending a suspensive appeal 
from the judgment appointing the 
receiver not dependent on affirmance 
of the judgment, and upon reversal 
it should be closed in an orderly 
manner and debts due by the receiv¬ 
ership ordered paid. 

La.—Reynaud v. Uncle Sam Planting 

& Mfg. Co., supra. 

(4) Debts contracted by a receiver 
for the preservation of the property 
of a corporation pending a suspen¬ 
sive appeal from his appointment on 
which the judgment appointing him 
was reversed must be paid in the 
first instance by the corporation. 

La.—Reynaud v. Uncle Sam Planting 

& Mfg. Co., supra. 

(5) Where a suspensive appeal was 
taken from an order appointing a 
receiver, the receiver cannot, al¬ 
though the continuance of the busi¬ 
ness was necessary to protect the 
good will, which was the most im¬ 
portant asset of the corporation, car¬ 
ry on the business, the statute, pro¬ 
viding that such an appeal shall have 
the effect of suspending the function 
to the receiver, except to perform 
administrative acts as may be neces¬ 
sary for the preservation of the prop¬ 
erty. 

La.—Wolb’rette v. New Orleans Drug 

Co., 89 So. 406, 149 La. 434. 

23. Mo.—State ex rel. Mueller v. 

Wurdeman, 2 32 S.W. 1002. 

Okl.—Cameron v. White, 262 P. 664, 

128 Okl. 251. 


Or.—French v. C. F. & T. Co., 241 P. 
1010, 116 Or. 532. 

Tex.—Timpson & H. Ry. Co. v. State* 
Civ.App., 222 S.W. 322. 

3 C.J. p 1326 note 10. 

23.5 Ind.—International Union of 
Operating Engineers v. Hoistings 
and Portable Engineers, Local Un¬ 
ion No. 103 of Intern. Union of Op¬ 
erating Engineers, 110 N.E.2d 332, 
231 Ind. 634. 

24. Mo.—State ex rel. Leake v. Har¬ 
ris, 67 S.W.2d 981, 334 Mo. 713. 

State ex rel. Helm v. Duncan, 
S.W.2d 679, 225 Mo.App. 393. 

25. Fla.—State ex rel. Martarano v_ 
Robles, 147 So. 910, 109 Fla. 528— 
Coyle v. S. Bobo Dean Corporation, 
114 So. 526, 94 Fla. 637. 

26. Ala.—Strother v. McCord, 132 
So. 717, 222 Ala. 450. 

Ark.—City Nat. Bank v. Johnson, 84 
S.W.2d 609, 191 Ark. 37. 

3 C.J. p 1326 note 11. 

27. Ala.—Stanton v. Heard, 14 So.. 
359, 100 Ala. 515. 

3 C.J. p 1326 note 12. 

28. Ark.—City Nat. Bank v. John¬ 
son, 84 S.W.2d 609, 191 Ark. 37. 

W.Va.—State v. Bell, 93 S.E. 806, 80' 
W.Va. 663. 

3 C.J. p 1326 note 13. 

29. Mo.—Buerck v. Mid-Nation Ironi 
Products Co., 245 S.W. 45, 295 Mo. 
263. 

30. Wash.—State v. Spokane County- 
Super. Ct, 71 P. 1095, 31 Wash. 
481. 

31. Tex.—Shell Petroleum Corp. v„ 
Grays, 62 S.W.2d 113, 122 Tex. 491. 

Salas v. Gonzalez, Civ.App., 181 
S.W.2d 823. 

Va.—Bristow v. Home Bldg. Co., 20* 
S.E. 946, 947, 91 Va. 18. 

32. Ind.—Guynn v. Newman, 90 N.E. 
759, 174 Ind. 161—Wabash, etc., R. 
Co. v. Dykeman, 32 N.E. 823, 133- 
Ind. 56. 

33. Wash.—State v. Bell, 78 P. 908, 
36 Wash. 196—State v. King Coun- 
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■decree appointing or discharging a receiver does not 
prevent the court from taking such proceedings and 
making such incidental orders as may be necessary 
for the preservation of property or assets and the 
protection of the rights of the parties pending the 
appeal . 34 

An appeal with a supersedeas from the final judg¬ 
ment or decree in a cause in which a receiver has 
been appointed does not displace the receiver and re¬ 
move the property or fund into the appellate court, 
-or deprive the lower court of the power to make 
any orders necessary for its protection and preser¬ 
vation, or any orders as to matters not included in 
the judgment or decree appealed from ; 35 nor does 
an appeal with supersedeas from an interlocutory 
-order or decree prevent the subsequent appointment 
■of a receiver for such purpose ; 36 but a receiver 
-cannot be appointed by the lower court pending an 
appeal, where the appointment is in furtherance of 
the execution or enforcement of the judgment or 
order appealed from and such judgment or order 
has been superseded . 37 
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. Appointment after appeal . Where such action is 
necessary, it has been held within the power of the 
lower court to appoint a receiver notwithstanding 
an appeal and supersedeas of the judgment . 38 

§ 674. - Other Acts or Proceedings 

A supersedeas or stay prevents any process, act, or 
proceeding in pursuance or enforcement of the judgment 
appealed from, but does not affect proceedings not based 
on, or not touching, the enforcement of that judgment. 

The issuance of a supersedeas or stay of pro¬ 
ceedings not only prevents an ordinary execution 
on the judgment, as stated supra § 662, but also 
prevents, in most jurisdictions, any other process, 
act, or proceeding which is in pursuance or en¬ 
forcement of the judgment, order, or decree ap¬ 
pealed from, or any further proceeding in the lower 
court on any matter embraced therein . 39 It prevents 
the lower court, pending the appeal, from dealing 
with a pre-existing motion for a new trial , 39 - 5 
from striking or vacating the judgment, order, or 
decree appealed from , 40 or from amending or 


ty Super. Ct., 70 P. 484, 30 Wash. 
232. 

34. U.S.—Blinn v. Continental Secu¬ 
rity Redemption Co., C.C.Ala., 110 
F. 265. 

Ala.—Parker v. Farish, 1 So. 2d 596, 
241 Ala. 127. 

3 C.J. p 1326 note 18. 

35. D.C.—Hitz v. Jenks, 16 App.D.C., 
530, reversed on other grounds 22 
S.Ct. 598, 185 U.S. 155, 46 L.Ed. 851. 

Miss.—Buckley v. George, 15 So. 46, 
71 Miss. 580. 

Mont.—Murphy v. Patterson, 63 P. 

380, 24 Mont. 591. 

3 C.J. p 1326 note 19. 

36. Mont.—State v. Second Judicial 
Dist. Ct., 56 P. 281, 22 Mont. 241. 

3 C.J. p 1326 note 20. 

37. Cal.—McAnemy v. Santa Clara 
County Super. Ct., 87 P. 1020, 150 
C. 6—Havemeyer v. San Francisco 
Super. Ct., 24 P. 121, 84 C. 327, 18 
Am.S.R. 192, 10 L.R.A. 627. 

3 C.J. p 1327 note 21. 

38. Fla.—Brown v. Marion Mortg. 
Co., 145 So. 413, 107 Fla. 727. 

Idaho.—Bedal v. Johnson, 218 P. 641, 
37 Idaho 359. 

Ky.—Perkins v. National Bond & In¬ 
vestment Co., 5 S.W.2d 4*5, 224 Ky. 
65. 

Tex.—Joy v. Joy, Civ.App., 153 S.W. 
2d 180, error dismissed. 

However, it has been held that, aft- 
•er the filing of a bill of exceptions in 
a suit for land with a pauper affida¬ 
vit, the judge of the superior court 
is without jurisdiction to render a 
judgment appointing a receiver of the 
property in dispute and the crops 
growing thereon. 


Ga.—Barnett v. Strain, 111 S.E. 574, 
153 Ga. 43. 

After judgment directing the exe¬ 
cution of certain conveyances by de¬ 
fendant, an appeal by the defendant 
who had failed to execute and deliv¬ 
er such conveyances did not prevent 
the appointment of a receiver, under 
a statute, providing that a receiver 
may be appointed by the court in 
which an action is pending, or has 
passed to judgment, or by the judg¬ 
ment thereof, to carry the judgment 
into effect. 

Idaho.—Bedal v. Johnson, 218 P. 641, 
37 Idaho 359. 

39. Cal.—Olsen v. Board of Sup’rs 
of San Luis Obispo County, 87 P. 
2d 36, 30 C.A.2d 635. 

Fla.—State ex rel. Martarano v. Ro¬ 
bles, 147 So. 910, 109 Fla. 528. 

Kan.—Custer v. Royse, 204 P. 995, 
110 Kan. 397. 

Mo.—Wormington (Woolsey) v. City 
of Monett, 218 S.W.2d 586, 358 Mo. 
1044. 

Mont.— Corpus Juris Secundum cited 
in In re Hansen’s Estate, 284 P.2d 
1007, 1009. 

Tex.—Garvin v. Hufft, Civ.App., 243 
S.W. 2d 391, error refused no re¬ 
versible error. 

3 C.J. p 1319 note 47—54 C.J. p 605 
note 76. 

Order confirming a mortgage fore- 
closure sale after supersedeas be¬ 
came effective and before appeal 
from a final decree authorizing sale 
was disposed of was invalid. 

Fla.—Sirmans v. Tompkins, 116 So. 
765, 95 Fla. 483, 894. 

Sale of property after issuance of 
a writ of supersedeas is invalid re¬ 
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gardless of the fact that the clerk 
withdrew approval of bond and re¬ 
called the writ of supersedeas after 
being advised of facts showing that 
the bond was defective. 

Tex.—Polk v. Holland Texas Hypo- 
theek Bank, Civ.App., 66 S.W. 2d 
1112 . 

Ancillary judgment 
Where a stay of execution was ob¬ 
tained by an appeal from a manda¬ 
tory judgment for the return of 
stock certificates, execution on an 
ancillary money judgment in case of 
failure to return the stock was also 
stayed. 

Cal.—Baar v. Smith, 255 P. 827, 201 
C. 87. 

Matter not embraced in judgment 
The question of the debtor’s right 
to a homestead exemption in funds, 
a part of which the debtor had as¬ 
signed as attorneys' fees, and the 
remainder of which was sufficient to 
cover an exemption claim, was not 
matter embraced in a judgment de¬ 
claring the assignments valid and 
was not affected by an appeal of the 
debtor's receiver from such judgment, 
and hence that the appeal was not a 
supersedeas on proceedings involving 
that question. 

S.C.—Ex parte Arthur, 122 S.E. 498, 
128 S.C. 396. 

39.5 Ala.—Lord v. Werneth, 46 So. 
2d 236, 35 Ala.App. 290. 

40. Cal.—Peycke v. Keefe, 46 P. 78, 
114 C. 212—Stewart v. Taylor, 8 
P. 605, 68 C. 5. 

Md.—United R., etc., Co. v. Corbin, 
71 A. 131, 109 Md. 52. 
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modifying it , 41 although it does not prevent the 
court from correcting a mere clerical error there¬ 
in . 42 

However, the supersedeas or stay is confined to 
proceedings in the suit in which the judgment, or¬ 
der, or decree is rendered or made, and to such as 
are based upon or touch the enforcement or carry¬ 
ing into effect of that judgment, order, or decree 
appealed from , 43 and operates as a stay only as to 
proceedings in reference to the rights adjudicated 
by the judgment . 44 It does not discharge interlocu¬ 


tory orders made for the preservation of the prop¬ 
erty or protection of the rights and interests of 
the parties pending the litigation , 45 or prevent sub¬ 
sequent orders for such purpose ; 46 nor does it pre¬ 
vent a rule nisi for judgment , 47 the prosecution of 
collateral or independent actions or proceedings 48 
not in execution or enforcement of the judgment, 
order, or decree appealed from . 49 

Also, a supersedeas or stay does not prevent 
the settlement and certification by the lower court, 
within the time prescribed by law, of such state- 


41. Cal.—Vosburg v. Vosburg, 70 P. 
473, 137 C. 493. 

3 C.J. p 1322 note 62. 

42. Ky.—Cochran v. Fidelity Trust, 
etc., Co., 62 S.W. 1038, 23 Ky.L. 221. 

43. Ala.—Bell v. King, 98 So. 796, 
210 Ala. 557. 

Cal.—Hallam Cooley Agency v. Supe¬ 
rior Court in and for Los Angeles 
County, 85 P.2d 457, 30 C.A.2d 20 
—Mascot Pictures Corporation v. 
Municipal Court of City of Los An¬ 
geles, 40 P.2d 272, 3 C.A.2d 559- 
Bailey v. Superior Court of Cali¬ 
fornia in and for Kern County, 159 
P. 990, 31 C.A. 78. 

Ky.—Perkins v. National Bond & In¬ 
vestment Co., 5 S.W.2d 475, 224 
Ky. 65. 

La.—Succession of Ferrill, 118 So. 
69, 166 La. 879. 

Minn.—State v. Spratt, 184 N.W. 31, 
150 Minn. 5. 

3 C.J. p 1320 note 48. 

Appeal from a motion, refusing to 
set aside a decree does not suspend 
proceedings under the decree even 
though a supersedeas bond is filed. 
Ark.—Less v. Less, 199 S.W. 85, 131 
Ark. 232. 

Matter held not embraced by appeal¬ 
ed order 

(1) An order releasing a portion of 
funds held under attachment as ex¬ 
empt is not embraced within subject 
matter of an order dissolving the en¬ 
tire attachment, as respects right of 
former order pending appeal from 
latter, since part of funds might be 
exempt from attachment, notwith¬ 
standing that the attachment is valid 
in every respect. 

Cal.—Hallam Cooley Agency v. Su¬ 
perior Court in and for Los Angeles 
County, 85 P.2d 457, 30 C.A.2d 20. 

(2) Discharge of attachment after 
judgment of dismissal of main ac¬ 
tion and order dissolving attachment 
have been entered, notwithstanding 
appeal by plaintiff and the filing of a 
supersedeas bond to continue the at¬ 
tachment pending appeal. 

Idaho.—Sherwood v. Porter, 76 P.2d 
928, 58 Idaho 523, 115 A.L.R. 593. 

(3) Stay of execution incident to an 
appeal from a portion of judgment 


does not affect the portion of the 
judgment not appealed from. 

Conn.—Cronin v. Gager-Crawford Co., 
23 A.2d 149, 128 Conn. 401. 

Appeal from part of judgment 

(1) A bond for the use and occu¬ 
pation of property was of no effect 
with respect to the part of the judg¬ 
ment for a money award. 

Mont.—State v. District Court of 
Eighth Judicial Dist. in and for 
Cascade County, 29 2 P. 904, 88 
Mont. 290. 

(2) The fact that the judgment 
awarding possession of real proper¬ 
ty was part of a judgment awarding 
money did not alter the rights of the 
parties with respect to supersedeas. 
Mont.—State v. District Court of 

Eighth Judicial Dist. in and for 
Cascade County, supra. 

(3) Supersedeas of decree author¬ 
izing auction sale of stock belonging 
to estate did not suspend operation 
of other portion of decree enjoining 
executors from disposing of stock 
at private sale on terms more favor¬ 
able to purchasers than those stated 
in decree. 

Ala.—Riley v. Wilkinson, 25 So.2d 
384, 247 Ala. 579. 

Appeal abandoned after giving bond 

Where judgment was rendered Dec. 
7, 1917, decreeing partition of real 
estate, from which an appeal was 
taken without supersedeas, and on 
Jan. 9, 1918, an order was made ap¬ 
proving and confirming the report of 
the commissioners appointed to par¬ 
tition and appraise, from which or¬ 
der the defendants appealed, giving 
supersedeas bond, not to supersede 
the order, but to supersede the judg¬ 
ment, and the assignments in the 
appeal from the judgment have been 
abandoned, the supersedeas bond will 
not operate to supersede the order. 
Okl.—Whitehead v. Goyette, 200 P. 
850, 83 Okl. 51. 

Stay of order granting new trial 
An order granting a new trial has 
the effect of vacating the judgment 
and the party cannot appeal from 
judgment unless an appeal is taken 
from the order granting the new 
trial, in which event the appeal from 
the order suspends its operation; 
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and leaves the judgment subsisting 
for the purpose of appeal. 

Mont.—Stephenson v. Home Ins. Co. 
of New York, 214 P. 954, 67 Mont. 
193. 

3 C.J. p 1320 note 48 [h]. 

Undertaking on appeal from a judg¬ 
ment denying th'e right to intervene 

does not stay execution of the main 
judgment. 

Wyo.—State v. District Court of 
Ninth Judicial Dist. in and for 
Fremont County, 292 P. 897, 42 
Wyo. 214, substitution of parties 
denied 1 P.2d 74, 43 Wyo. 173. 

44. Md.—Cook v. Boehl, 53 A.2d 555, 
188 Md. 581—Holloway v. Safe De¬ 
posit & Trust Co. of Baltimore, 136 
A. 269, 152 Md. 289—Barnum v. 
Barnum, 42 Md. 251. 

45. Va.—Bristow v. Home Bldg. Co., 
20 S.E. 946, 947, 91 Va. 18. 

3 C.J. p 1321 note 49. 

46- Fla.—Carr v. Marion Mtg. Co., 
128 So. 12, 99 Fla. 540. 

Ky.—Grubbs v. Slater, 266 S.W.2d 
85. 

Mo.—Wormington (Woolsey) v. City 
of Monett, 218 S.W.2d 586, 358 Mo. 
1044. 

3 C.J. p 1321 note 50. 

47. N.Y.—Moran v. Dawes, 4 Cow. 

22 . 

48. Ind.—Gray v. Royse, 144 N.E. 
854, 82 Ind.App. 101. 

3 C.J. p 1321 note 52. 

Definition of extent or limitation of 
judgment 

Pa.—Fortna v. Commonwealth Trust 
Co., Com.PL, 50 Dauph.Co. 211. 

Action against insurer after appeal 
by insured 

A judgment for personal injuries 
having been recovered and execution 
thereon returned unsatisfied, a sum¬ 
mary judgment against insurer may 
be had where, although th,e principal 
has appealed, the bond given to ef¬ 
fect a stay was insufficient in 
amount. 

N.Y.—Imber v. Consolidated Indem¬ 
nity & Insurance Co., 264 N.Y.S. 
554, 147 Misc. 758, affirmed 266 N. 
Y.S. 970, 240 App.Div. 820. 

49. Ky.—Johnson v. Williams, 82 
Ky. 45. 
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merits as are provided by law to present the matters strained by the stay.®*- A supersedeas bond given 

of law and fact to the appellate court for review;®® under a void appeal does not operate to stay any 

the pendency of an appeal which operates as a su- proceedings.®*-® 

persedeas does not prevent a proceeding to revive 

a judgment by scire facias ;®°* 5 and acts of liti- Illustrations of other acts or proceedings affected 
gants involving no further judicial proceedings in by a supersedeas or stay will be found in the 

the cause in which the stay is granted are not re- notes ,® 2 including matters relating to concurrent 


50. Mont.—William Mercantile Co 
v. Fussy, 34 P. 189, 13 Mont. 401. 

Approval of bill of exceptions 
Ky.—Wilhoit v. Liles, 189 S.W.2d 851, 
300 Ky. 564. 

50.5 Mo.—Wormington (Woolsey) v. 
City of Monett, 218 S.W.2d 586, 358 
Mo. 1044. 

51. Cal.—Messenkop v. Duffield, 294 
P. 715, 211 C. 222. 

51.5 Cal.—In re Kennedy’s Estate, 
62 P. 64, 129 C. 384. 

Minn.—Hampshire Arms Hotel Co. 
v. St. Paul Mercury & Indemnity 
Co., 9 N.W.2d 413, 215 Minn. 60. 

52. Actions on, or enforcement of, 
bonds 

(1) A supersedeas or stay does 
not prevent a collateral or independ¬ 
ent action or proceeding to enforce a 
bond on which the liability does not 
depend in any way on the result of 
the appeal. 

Ind.—Hoyle v. Stellwagen, 66 N.E. 

910, 30 Ind.App. 674. 

Kan.—Heizer v. Pawsey, 27 P. 125, 47 
Kan. 33. 

Va.—Spencer v. Pilcher, 10 Leigh 
490, 37 Va. 490. 

3 C.J. p 1321 note 57. 

(2) However, it necessarily pre¬ 
vents action on or other enforcement 
of bonds given in the suit, where the 
condition is such that no liability at¬ 
taches until affirmance on or dis¬ 
missal of the appeal. 

Colo.—Giles v. De Cow, 83 P. 638, 35 
Colo. 135. 

3 C.J. p 1321 note 58. 

(3) The appeal and supersedeas 
from an intermediate appellate court 
does not prevent an action on the ap¬ 
peal bond given on appeal from the 
lower to the intermediate court. 

Ind.—Gray v. Royse, 144 N.E. 854, 82 

Ind.App. 101. 

Allowance of intervention 
Trial court had no jurisdictional 
ground to authorize application of a 
trustee in bankruptcy for leave to 
intervene as a party in action. 

Ohio.—Massie v. Massie, 101 N.E. 2d 
222, 91 Ohio App. 169. 

Amendment of pleadings 

(1) A supersedeas or stay prevents 
the lower court, pending the appeal, 
from allowing an amendment of 
pleadings. 

Cal.—Kirby v. Nevada County Super. 
Ct., 10 P. 119, 68 C. 604. 

(2) An order directing a stay on 
appeal from an order overruling a 


demurrer to a complaint stays all 
proceedings on the complaint. 

Fla.—Reid v. Barry, 107 So. 264, 90 
Fla. 772—State v. Gibbs, 67 So. 104, 
68 Fla 334. 

Attorney's fees 

A suspensive appeal suspended the 
collection of an attorney’s fees which 
the judgment allowed against plain¬ 
tiffs in an injunction suit to restrain 
the collection of taxes. 

La.—Snowden v. Red River & Bayou 
des Glaises Levee & Drainage Dist., 
134 So. 394, 172 La. 463—Snowden 
v. Red River & Bayou des Glaises 
Levee & Drainage Dist., 134 So. 389, 
172 La. 447, certiorari dismissed 
Snowden v. Red River & Bayou 
Des Glaises Levee & Drainage 
Dist. pf Louisiana, 52 S.Ct. 198, 284 
U.S. 592, 76 L.Ed. 510. 

Certification of transcript 
Pending appeal from an order re¬ 
lieving defendant from his noncom¬ 
pliance with a provision with respect 
to notice to the clerk of intention to 
appeal, the trial judge was precluded 
from certifying the transcript. 

Cal.—Wolcott v. Hudner, 228 P. 46, 
67 C.A 704. 

Denial of new trial 
A supersedeas bond given on ap¬ 
peal from a denial of a new trial for 
newly discovered evidence stays 
execution on the judgment in the ac¬ 
tion in which the new trial is sought. 
Kan.—Kansas Wheat Growers’ Ass’n 
v. Jaques, 288 P. 760, 130 Kan. 752. 
Dissolution of corporation 
Where an appeal which operates 
as a supersedeas is taken from a de¬ 
cree ordering the dissolution of a 
corporation, the corporation can act 
pending the appeal, and the affirm¬ 
ance of the order of dissolution will 
not retroact so as to make ineffective 
an assignment made during that 
time. 

Colo.—Houston v. Walton, 129 P. 263, 
23 Colo.App. 282. 

Judgment sales 

Where a judgment sale of lands is 
set aside, and the lands are again 
sold, the rights of the first purchaser 
who appeals from but does not su¬ 
persede the judgment setting aside 
the sale are not concluded by the 
second sale if the first sale should 
have been confirmed. 

Ky.—Morton v. Wade, 194 S.W. 802, 
175 Ky. 564. 

Dost records 

Supersedeas of a judgment estab¬ 
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lishing a lost record renders such 
record inadmissible in evidence in 
another proceeding pending the ap¬ 
peal. 

Miss.—Belzoni Land Co. v. Robert¬ 
son, 87 So. 669, 125 Miss. 338. 

Performance of conditions of judg¬ 
ment or decree 

(1) It may be stated as the gen¬ 
eral rule that a judgment or decree 
which requires a party to perform 
specified conditions is stayed or sus¬ 
pended pending an appeal from the 
judgment or decree with a superse¬ 
deas. 

D.C.—Gates v. Pickett, 56 App.D.C. 
306, 12 F.2d 841. 

La.—Uthoff v. Thompson, 146 So. 161, 
176 La. 599. 

3 C.J. p 1322 note 64. 

(2) Therefore, where a judgment 
or decree requires plaintiff to pay or 
deposit money in court as a condi¬ 
tion precedent to enforcing the judg¬ 
ment or decree against defendant, 
and defendant, within the time lim¬ 
ited for making such payment or de¬ 
posit, appeals and supersedes the 
judgment or decree, the time allowed 
for making the payment or deposit is 
extended until a like time after the 
judgment or decree becomes again 
enforceable. 

Colo.—Norris v. Kelsey, 152 P. 1167, 
60 Colo. 297. 

Fla.—Morgan v. Williams, 95 So. 611, 
85 Fla. 219, 28 A.L.R. 1020. 

Tex.—Fain v. McCain, Civ.App., 199 
S.W. 889, error refused. 

3 C.J. p 13 22 note 65. 

(3) Where a contract to convey 
land did not make time of the es¬ 
sence, and the decree awarded a mon¬ 
ey judgment to be discharged if the 
deed to land was tendered within six¬ 
ty days, and ninety days were given 
to prepare a bill of exceptions, equity 
will require appellee to accept deed 
tendered within sixty days of affirm¬ 
ance of the decree on appeal, al¬ 
though appeal was not taken within 
the sixty days after decree. 

Ark.—Nakdimen v. Brazil, 208 S.W. 
431, 137 Ark. 188. 

(4) Only when the judgment ap¬ 
pealed from, declaring defendant's 
tax deed invalid, becomes effective by 
order of the appellate court, does its 
provision for payment to defendant, 
within a certain time, for improve¬ 
ments and taxes, become operative. 
Colo.—Norris v. Kelsey, supra. 
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and cumulative remedy , 52 * 5 writ of certiorari as tion , 52 - 25 and control of the property of an in¬ 
supersedeas , 52 * 10 affidavits and exhibits , 52 * 15 fraud competent . 52 * 30 
of a judgment creditor , 52 * 20 strangers to the litiga- 

H. PROCEEDINGS IN VIOLATION OF SUPERSEDEAS OR STAY 

§ 675. In General Acts or proceedings in violation of a supersedeas 

Generally, proceedings in violation of a supersedeas or stay of proceedings may be vacated or set aside , 55 
or stay may be set aside, and attempted violations may , , , ... 

be restrained. and damages may be recovered by appellant m a 


Sale of growing crops pending appeal 
Defendants who appealed in good 
faith from decree which quieted title 
in plaintiff and which gave plaintiff 
right to immediate possession of land 
and improvements and growing crops, 
and who remained in possession and 
had execution of decree stayed pend¬ 
ing appeal, had right to harvest and 
sell crop as incident to their right 
to remain in possession pending ap¬ 
peal, and such sale was not a conver¬ 
sion. 

Utah.—Day v. Jones, 225 P.2d 322, 
appeal dismissed on stipulation 240 
P.2d 497. 

Similar actions 

A supersedeas of an injunction on 
appeal in a patent infringement suit 
does not bar another action by the 
patentee against a customer of the 
infringer in another jurisdiction. 

U.S.—Meccano, Limited v. John Wan- 
amaker. New York, D.C.N.Y., 241 
F. 133, reversed on other grounds 
250 F. 450, 162 C.C.A. 520, affirmed 
40 S.Ct. 463, 253 U.S. 136, 64 L.Ed. 
822. 

Suit to enjoin enforcement of judg¬ 
ment 

Pendency of an appeal or writ of 
error with a supersedeas or stay to 
reverse a judgment does not prevent 
a suit to enjoin enforcement of the 
judgment on grounds independent of 
the merits of the original controver¬ 
sy. 

U.S.—Johnson v. St. Louis, I. M. & S. 
R. Co., Ark., 12 S.Ct. 124, 141 U.S. 
602, 35 L.Ed. 875. 

3 C.J. p 1322 note 59. 

Suspension after plea of privilege 
Court has power to grant tempo¬ 
rary injunction, although order over¬ 
ruling defendant’s plea of privilege 
is properly superseded. 

Tex.—Magnolia Petroleum Co. v. 
State, Civ.App., 218 S.W.2d 855. 

Use of judgment as evidence 
It is the general rule in California, 
as announced by decisions of that 
state, that on an appeal from a judg¬ 
ment therein under laws not requir¬ 
ing a stay bond to stay execution, 
etc., on the judgment, pending an ap¬ 
peal therein the judgment is sus¬ 
pended, and is not competent as evi¬ 
dence until determination of the ap¬ 
peal, although such rule does not 
apply to an appeal from a judgment 


where a stay bond is required under 
the California law to stay execution, 
etc., on the judgment. 

N.D.—Ebner v. Steffanson, 172 N.W. 

857, 42 N.D. 229, 5 A.L.R. 1261. 
Other illustrations 
Pending appeal from judgment for¬ 
bidding bank’s use of word “sav¬ 
ing” or “savings,” it could continue 
to use quoted words on already print¬ 
ed deposit and withdrawal slips, and 
depositor’s signature cards already 
signed could remain but quoted words 
could not appear on new signature 
cards, and school and children’s pass¬ 
books issued from stock on hand 
could continue to use quoted* words, 
and quoted words could not appear 
on signs on banking premises. 

N.Y.—People v. Franklin Nat. Bank 
of Franklin Square, 121 N.Y.S.2d 
106. 

Tex.—Stamford State Bank v. Miles, 
Civ.App., 186 S.W.2d 749. 

52.5 Forcible entry aud detainer 
Where respondents brought suit 
against relator in trespass to try ti¬ 
tle to recover title to, and possession 
of, certain property, wherein judg¬ 
ment was in favor of respondents, 
and relator appealed with a super¬ 
sedeas bond, the cause was still a 
pending one, and respondents could 
prosecute the concurrent, cumulative 
remedy of forcible entry and de¬ 
tainer. 

Tex.—Omohundro v. Nowlin, Civ. 
App., 142 S.W.2d 399. 

52.10 Piling of exceptions 

Order of court of common pleas 
directing that writ of certiorari be 
made a supersedeas to proceedings 
before justice of the peace pending 
determination of certiorari stayed 
only further proceedings before jus¬ 
tice and did not effect suspension of 
rule relating to filing of exceptions 
and consequence of failing to do so 
within required time. 

Pa.—Scherzinger's Estate v. Wensel, 
99 A.2d 905, 174 Pa.Super. 161. 

52.15 Piling after issuance of super¬ 
sedeas 

Affidavits and exhibits should not 
have been filed in lower court after 
issuance of supersedeas and would be 
ignored on appeal. 

Ky.—Grubbs v. Slater, 266 S.W.2d 85. 

52.20 Proceedings vitiated 
Fact that judgment debtor, on un¬ 
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successful appeal from order over¬ 
ruling motion for new trial on 
grounds of newly discovered fraud, 
executed supersedeas bond to satisfy 
judgment did not preclude suit to en¬ 
join enforcement of such judgment 
on ground of extrinsic fraud, since 
judgment creditor’s fraud vitiated all 
proceedings. 

Or.—Oregon-Washington R. & Nav. 
Co. v. Reid, 65 P.2d 664, 155 Or. 
602. 

52.25 Death action 

Statutes relating to supersedeas 
and protecting rights of a third per¬ 
son not a party to litigation during 
pendency of an appeal do not author¬ 
ize judgment debtor in death action 
arising out of automobile accident 
to sue insurer on liability policy dur¬ 
ing pendency of appeal. 

Ill.—Ancateau, for Use of Trust Co. 
of Chicago, v. Commercial Casual¬ 
ty Ins. Co., 48 N.E.2d 440, 318 Ill. 
App. 553. 

52.30 Surrender of incompetent’s 
property by guardian 
A writ of supersedeas issued pend¬ 
ing an appeal from an order direct¬ 
ing a guardian of an alleged incom¬ 
petent to take possession of all prop¬ 
erty of incompetent would operate to* 
require him to surrender to alleged 
incompetent all property taken into 
his possession and retained under or¬ 
der, and to refrain from interfering 
with management of property by in¬ 
competent and her agents. 

Cal.—In re Walters’ Estate, 208 P* 
2d 713, 93 C.A.2d 208. 

53. U.S.—Montgomery v. Sioux City 
Seed Co., C.C.A.Wyo., 71 F.2d 926. 
Cal.—Craig v. Stansbury, 174 P. 404, 
37 C.A. 668. 

Ill.— Corpus Juris Secundum cited in 
Gumberts v. East Oak St. Hotel 
Co., 88 N.E.2d 883, 885, 404 Ill. 386. 
N.Y.—In re Cohen’s Estate, 183 N.Y. 

S. 106, 193 App.Div. 890. 

3 C.J. p 1327 note 24. 

Entry of judgment and issuance of 
execution thereon while stay is in 
effect could be set aside at instance 
of bona fide purchaser for value of 
realty which maker had conveyed to 
secure payment of notes. 

Ga.—Tanner v. Wilson, 192 S.E. 425, 
184 Ga. 628. 

Execution sale, made after the fil¬ 
ing of a proper supersedeas bond. 
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proper case ; 54 and attempted 54 * 5 violations may be 
restrained . 55 Actions taken after the granting of 
a supersedeas which are in defiance thereof have 
been held to be a nullity . 55 * 5 

Where a supersedeas is not absolutely void, the 
only way in which it can be set aside for defects 
or irregularities or because improvidently granted 
or abandoned is by direct attack; it cannot be ignor¬ 
ed or execution issued as long as it remains in 
force on record . 56 Where the supersedeas has not 
been obeyed, a restoration of the status quo may be 
required . 57 

As a general rule, an execution issued in viola¬ 
tion of a supersedeas or stay, or proceedings there¬ 
under,. is merely irregular and voidable, and not 
absolutely void . 57 * 5 Although an execution in vio¬ 
lation of a supersedeas may be annulled, such relief 
is not to be extended to cases where no effective 
stay existed at the time of the execution . 58 

An attempt to file a corrected transcript has been 
regarded as a violation of a stay . 59 The recording 
of an abstract of the judgment has been regarded 
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as not a violation of the supersedeas so as to ren¬ 
der plaintiff liable in damages ; 60 but registry of 
the judgment in the mortgage record has been held 
null and void , 61 and may be ordered canceled on a 
rule to show cause . 62 A distribution, made by an 
executor under orders providing therefor, prior to 
the filing of a notice of appeal from such orders, 
is not in violation of a stay effected by such ap¬ 
peals . 62 * 5 

Stay no longer operative . Acts done at a time 
when a stay is no longer operative do not violate 
such a stay . 62 * 10 

§ 676. Contempt 

Depending on the circumstances, a violation of a 
supersedeas or stay may be punishable as a contempt of 
the lower, or of the appellate, court. 

Any action or proceeding in disregard and de¬ 
fiance of the force and effect of a supersedeas 
or stay may constitute a contempt of court, more 
particularly, a contempt of the authority and juris¬ 
diction of the appellate court 63 or of the lower 


with the clerk of the district court 
in which the judgment was rendered 
and a petition in error in the su¬ 
preme court, has been held void, and 
inoperative to establish the amount 
of the deficiency on the judgment. 
Kan.—Riegel v. Fields, 49 P. 1088, 9 
Kan. App. 800, reversed on other 
grounds 63 P. 24, 10 Kan.App. 582. 
Supersedeas as remedy 

Supersedeas is usual remedy when 
appellant seeks to vacate proceedings 
taken in violation of a stay granted 
by statute. 

Cal.—Ex parte Barr, 243 P.2d 787, 39 
C.2d 25—Southern Pac. Co. v. Su¬ 
perior Court of Los Angeles Coun¬ 
ty, 139 P. 69, 167 C. 250—McAneny 
v. Superior Court of Santa Clara 
County, 87 P. 1020, 150 C. 6. 

Holcomb v. Juster, 179 P. 445, 39 
C.A. 462. 

54. Okl.—Johnston v. Johnson, 230 
P. 700, 104 Okl. 131. 

Liability individually and as admin¬ 
istrator 

An administrator, who admittedly 
paid out all funds in his possession 
while suspensive appeal was pending 
without retaining enough to satisfy 
claim, was liable both individually 
and as administrator for amount due. 
La.—Succession of Jones, 180 So. 489, 
189 La. 693. 

Liability for Interest *. 

An administrator, who had paid 
out all funds in hi& possession while 
suspensive appeal was pending with¬ 
out retaining enough to satisfy claim, 
was not liable for statutory interest 
for unlawful payment of funds. 

La.—Succession of Jones, supra. 


54.5 Ill.— Corpus Juris Secundum 
cited in Gumberts v. East Oak St. 
Hotel Co., 88 N.E.2d 883, 885, 404 
Ill. 386. 

Tex.—Erwin v. Sherrod, Civ.App., 134 
S.W.2d 756—Schalch v. Graham, 
Civ.App., 67 S.W.2d 460. 

55. Corpus Juris Secundum cited in 

Gumberts v. East Oak St. Hotel 
Co., 88 N.E.2d 883, 885, 404 Ill. 386. 
Conditioned permanent injunction 
Where temporary restraining or¬ 
der prohibited defendants from tak¬ 
ing any action toward erection of 
dwellings costing less than certain 
sum and they violated order, plain¬ 
tiffs were entitled to permanent en¬ 
joining of use or sale of any build¬ 
ing which had been erected in viola¬ 
tion of temporary injunction or build¬ 
ing restrictions until it was shown 
to comply with building restrictions. 
Mich.—Craig v. Kelley, 18 N.W.2d 
413, 311 Mich. 167. 

55.5 Ga.—Hutchins v. Howard, 89 
S.E.2d 183, 211 Ga. 830. 

56. Okl.—Deming Inv. Co. v. Fariss, 
50 P. 130. 

Va.—State v. Harper's Ferry Bridge 
Co., 16 W.Va. 864. 

3 C.J. p 1327 note 22. 

57. Tex.—McConnell v. Libecap, 
Civ.App., 38 S.W.26. 408. 

57.5 Ill.—Shirk v. Metropolis, etc., 
Gravel Road Co., 110 Ill. 661—Oak¬ 
es v. Williams, 107 Ill. 154. 

Burr v. State Bank of St. 
Charles, 100 N.E.2d 773, 344 Ill. 
I App. 332. 


Minn.—Briggs v. Shea, 50 N.W. 1037, 
48 Minn. 218. 

3 C.J. p 1327 note 23. 

58. Cal.—Messenkop v. Duflield, 294 
P. 715, 211 C. 222. 

59. Mont.—State v. District Court of 
Eighth Judicial Dist. in and for 
Cascade County, 208 P. 952, 64 
Mont. 181. 

60. Tex.—Roman v. Goldberg, Civ. 
App., 7 SW.2d 899. 

61. La.—Denny v. Jefferson Const. 
Co., 114 So. 650, 164 La. 775. 

62. La.—David v. Roubion, 8 La. 
App. 689. 

62.5 Cal.—In re Dabney’s Estate, 232 
P.2d 481, 37 C.2d 402. 

62.10 N.Y.—In re Greenwald, 290 N. 
Y.S. 718, 248 App.Div. 904. 

63. Fla.—Economy Cash & Carry 
Laundry v. Florida Dry Cleaning 
and Laundry Board, 186 So. 422, 
136 Fla. 243—State ex rel. Mar- 
tarano v. Robles, 147 So. 910, 109> 
Fla. 528. 

Ill.—Corpus Juris Secundum cited in 
Gumberts v. East Oak St. Hotel 
Co., 88 N.E.2d 883, 885, 404 Ill. 386. 
Tex,—McDowell v. Hightower, 242 S. 
W. 753, 111 Tex. 585. 

Fisher v. Frito Co., Civ.App., 81 
S.W.2d 282. 

Wash.—State v. Thompson, 169 P. 
• 980, 99 Wash. 478. 

,3 C.J. p 1327 note 25. 

“If there is the semblance of a su¬ 
persedeas bond on file within 30 
days of the date of entry of the de¬ 
cree or order appealed from, the mas¬ 
ter in chancery cannot disregard it 
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court , 64 according to the circumstances. 

It is generally no answer to a proceeding as 
for a contempt for the breach of a supersedeas 
order that the breach was committed under the 
advice of counsel . 65 In some cases, however, the 
fact that the party acted in good faith 66 or after 
the expiration of the stay , 66 - 5 has been held ground 
for not holding him in contempt; and where a 
supersedeas bond has been filed without notice, 
on appeal from a decree dissolving an injunction, 
violation of the injunction is no contempt . 67 


4A C.J.S. 

There is no contempt in disregarding a superse¬ 
deas on appeal where the appeal was improvidently 
allowed from a void decree . 68 

§ 677. Prohibition 

Further proceedings by the trial court after super¬ 
sedeas or stay may be restrained by prohibition. 

Where a stay is perfected by the execution of the 
bond as prescribed by statute, if the trial court un¬ 
dertakes to proceed to exercise an unauthorized ju¬ 
risdiction pending such stay it may be restrained 
by a writ of prohibition issued by an appellate 
court . 69 


and for him to do so is contempt of 
court.” 

Fla.—Banning v. Brown, 74 So. 23, 73 
Fla. 54. 

Enforcement of contempt proceed¬ 
ings in trial conrt 

Mich.—Craig v. Kelley, 18 N.W.2d 
413, 311 Mich. 167. 

Costs of contempt proceeding 
Mich.—Craig v. Kelley, supra. 

Where an order dissolving an ex 
parte temporary injunction requiring 
respondent to continue selling its 
product to the relator exclusively- 
within a designated territory was 
suspended on the filing of a super¬ 
sedeas, after the trial judge exacted 
an agreement from the relator not 
to sell competitive products pending 
appeal and agreement from respond¬ 
ent to observe injunction, the review¬ 
ing court refused to hold respondent 
in contempt for violation of the in¬ 
junction, where it appeared that re¬ 
spondent’s violation was largely due 
to the relator’s violation of his agree¬ 
ment, regardless of the trial judge’s 
power to exact such agreement. 

Tex.—Fisher v. Frito Co., Civ.App., 
81 S.W.2d 282. 

Stay by order or by operation of law 

For purposes of punishment for 
contempt for violation of a stay of 
proceedings, there is no distinction 
between a stay raised by operation 
of law and one raised by order of su¬ 
persedeas. 

Cal.—Smith v. Smith, 261 P.2d 567, 
120 C.A.2d 474. 

Proceedings not moot 

In suit by owners of property to 
enjoin defendants from erecting 
dwellings in violation of building re¬ 
striction, fact that one of petitioners 
for order citing defendants for con¬ 
tempt for violating restraining order 
no longer owned property did not 
render contempt proceedings moot. 
Mich.—Craig v. Kelley, 18 N.W.2d* 
413, 311 Mich. 167. 


Person not named in restraining or¬ 
der 

Where temporary restraining order 
prohibited defendants, their agents, 
employees, and servants from erect¬ 
ing certain dwellings, third person 
who participated in erection of dwell¬ 
ings in violation thereof was guilty 
of contempt, although not an original 
party in injunction suit or named in 
restraining order. 

Mich.—Craig v. Kelley, supra. 

64. Ala.—Balkum v. Harper, 50 Ala. 
372. 

Ya.—Sutherland v. Swannanoa Corp., 
52 S.E.2d 92, 189 Va. 149—State v. 
Harness, 26 S.E. 270, 42 W.Va. 414. 
3 C.J. p 1328 note 26. 

Action to obtain receivership 

Where superior court made an or¬ 
der preserving status quo pending 
termination of heirs’ appeal from de¬ 
nial of injunction, which would have 
enjoined beneficiary from selling un¬ 
der deed of trust, subsequent com¬ 
mencement of action by beneficiary 
to obtain receivership to insure pro¬ 
duction, preservation, and harvesting 
and sale of crops pending the ap¬ 
peal, did not violate status quo or¬ 
der, and did not support a contempt 
proceeding for commencing it. 

Cal.—Weber v. Superior Court of 
Yolo County, 156 P.2d 923, 26 C.2d 
144. 

65. W.Va.—State v. Harper’s Ferry 
Bridge Co., 16 W.Va. 864. 

3 C.J. p 1328 note 27. 

66. Fla.—In re Maser, 7 So.2d 455, 
149 Fla. 771. 

Tex.—People’s Cemetery Assoc, v. 
Oakland Cemetery Co., 60 S.W. 679, 
24 Tex.Civ.App. 668. 

3 C.J. p 1328 note 28. 

66.5 N.Y.—In re Greenwald, 290 N. 
Y.S. 718, 248 App.Div. 904. 

67. Miss.—McCandless v. State, 142 
So. 490, 167 Miss. 539. 

68 . Tex.—Staples v. State, Civ.App., 
260 S.W. 641. 


W.Va.—Cambria v. Bachmann, 118 S. 

E. 336, 93 W.Va. 463. 

Decree void for want of jurisdiction 

(1) Where, on bill and answer, the 
circuit court has declined jurisdic¬ 
tion, and dissolved a preliminary 
injunction enjoining public officers 
from proceeding against the owner 
and the seizure of his property by 
criminal process, the supreme court 
should not take jurisdiction by ap¬ 
peal and supersedeas to review such 
decree and restore such preliminary 
injunction, which was void for want 
of jurisdiction, and the public offi¬ 
cers cannot be held guilty of con¬ 
tempt for disregarding a supersedeas 
on appeal from the decree dissolv¬ 
ing the injunction, as the appeal was 
improvidently allowed. 

W.Va.—Cambria v. Bachmann, supra. 

(2) Where a preliminary injunc¬ 
tion, if considered valid, did not en¬ 
join officers of a municipality from 
arresting the operator of a slot ma¬ 
chine, and in so far as it undertook 
to enjoin seizure of their property 
without warrant of law the order was 
void, for the subsequent arrest on 
warrants, and seizures of such prop¬ 
erty by lawful process, officers were 
not guilty of any contempt of super¬ 
sedeas on appeal from decree dis¬ 
solving injunction. 

W.Va.—Cambria v. Bachmann, su¬ 
pra. 

69. Fla.—State ex rel. Martarano v. 

Robles, 147 So. 910, 109 Fla. 528. 
Utah.—Smith v. Kimball, 289 P. 588, 

76 Utah 350, 70 A.L.R. 101. 

3 C.J. p 1328 note 29. 

Prohibition, of contempt proceeding 

A district court having exceeded 
its jurisdiction when, pending ap¬ 
peal from an injunction judgment, 
which had been superseded, it by 
contempt proceedings or otherwise 
undertook to enforce the judgment, 
prohibition is the appropriate reme¬ 
dy. 

Utah.—Smith v. Kimball, supra. 


510 



4A C.J.S, 


APPEAL & ERROR § 678 

L EFFECT OF FAILURE TO OBTAIN SUPERSEDE.A R OR STAY 


§ 678. In General 

Where no supersedeas or stay is obtained, the Judg¬ 
ment may be enforced or executed. 

Although, as discussed infra § 679, the right to 
review is not affected by the failure to obtain a 


supersedeas or stay pending appeal, on such failure 
the appellee may enter the judgment; 69 - 50 its ex¬ 
ecution or enforcement is not stayed, 70 and ap¬ 
pellant runs the risk of having a writ of execu¬ 
tion, 70 * 5 or an order requiring installment pay¬ 
ments because of the judgment, 70 * 10 issued during 


69.50 Minn.—Kane v. Locke, 16 N. 
W.2d 545, 218 Minn. 486. 

70. U.S.—West v. Manemann, C.C. 

A.Minn., 144 F.2d 905. 

Ala.—Ohio Cas. Ins. Co. v. Gantt, 54 
So.2d 595, 256 Ala. 262—Ex parte 
Wright, 142 So. 672, 225 Ala. 220. 
Cal.—Bailey v. Superior Court of 
California in and for Kern County, 
159 P. 990, 31 C.A. 78. 

Fla.—Horn v. Horn, 73 So.2d 905. 

Ill.—Ancateau, for Use of Trust Co. 
of Chicago, v. Commercial Casual¬ 
ty Ins. Co., 48 N.E.2d 440, 318 Ill. 
App. 553. 

Ind.—Beatty v. McClellan, App., 134 
N.E.2d 701. 

Ky.—Barron v. Phelps, 238 S.W.2d 
1016—Lowery v. Madden, 214 S.W. 
2d 592, 308 Ky. 342—Smith v. 

Smith, 173 S.W.2d 813, 295 Ky. 50. 
La.—Fluker Farms v. James, 76 So. 
2d 311, 226 La. 303—Hollingsworth 
v. Caldwell, 196 So. 10, 195 La. 30 
—Wetherbee v. Lodwick Lumber 
Co., 193 So. 671, 194 La. 352. 

Md.—Chapman v. Thomas, 126 A.2d 
579, 211 Md. 102—Corpus Juris 

Secundum cited in Webster v. Arch¬ 
er, 4 A.2d 434, 440, 176 Md. 245. 
Mich.—Hendricks v. McCausey, 299 
N.W. 847, 299 Mich. 157. 

N.M.—Mundy v. Irwin, 141 P. 877, 19 
N.M. 170. 

Okl.—Cales v. Smith, 69 P.2d 384, 180 
Okl. 315, followed in 69 P.2d 389, 
180 Okl. 320—Cales v. Smith, 69 P. 
2d 390, 180 Okl. 320, followed in 69 
P.2d 391, 180 Okl. 320—New Am¬ 
sterdam Casualty Co. v. Scott, 234 
P. 181, 106 Okl. 268—Palmer v. 
Harris, 101 P. 852, 23 Okl. 100, 138 
Am.S.R. 822—In re Epley, 64 P. 18, 
10 Okl. 631. 

Pa.—Baughn v. Benson & Fine, 77 
Pa.Super. 186. 

Tex.—Lewis v. Texas Power & Light 
Co., Civ.App., 276 S.W.2d 950, error 
refused no reversible error—Miller 
v. Dunagan, Civ.App., 123 S.W.2d 
363, error dismissed. 

Wash.—Ryan v. Plath, 140 P.2d 968, 
18 Wash.2d 839. 

Contempt proceedings 

(1) Where appellants failed to file 
additional undertaking necessary to 
procure stay pending conclusion of 
their application for leave to appeal, 
their application to vacate execution 
and levy made thereunder and to 
punish for contempt for alleged vio¬ 
lation of stay would not be granted. 


N.T.—Rhoades v. Robles, 145 N.T.S. 

2d 286, 1 Misc.2d 43. 

(2) Jurisdiction to punish, for con¬ 
tempt, disobedience of that part of a 
prohibitory judgment which remains 
in force and is not stayed by the 
giving of an undertaking on appeal 
remains with trial court pending ap¬ 
peal. 

Wis.—Carpenter Baking Co. v. Bakery 

Sales Drivers Local Union, No. 344, 

296 N.W. 118, 237 Wis. 24. 

(3) Contempt, if any, committed 
after appeal from judgment had been 
perfected, without judgment having 
been superseded, would have been 
punishable only by court of civil ap¬ 
peals. 

Tex.—Ex parte Kimbrough, 146 S.W. 

2d 371, 135 Tex. 624. 

Distribution of proceeds of partition 
sale 

Where referee in partition had 
been ordered to make distribution 
“forthwith” of proceeds of sale, or¬ 
der was not stayed where no super¬ 
sedeas bond was given, and deposit 
of security was not demanded; 
hence, referee could not be compelled 
to pay certain distributees amount 
found to be due them on such ap¬ 
peal where referee had distributed 
proceeds of sale in accordance with 
order. 

Iowa.—Criswell v. Criswell, 16 N.W. 

2d 4, 235 Iowa 18. 

Effect in garnishment proceedings 

(1) Where an attempted appeal in 
garnishment proceedings was not 
perfected by filing bond within the 
prescribed time, and a judgment de¬ 
nying recovery remained unsuper¬ 
seded, the garnishee could deliver the 
money garnished to the original de¬ 
fendant. 

Wash.—Great Western Theatre 

Equipment v. First Nat. Bank, 16 

P.2d 459, 170 Wash. 241, opinion 

adhered to 22 P.2d 1120, 173 Wash. 

700. 

(2) Garnishees, not made parties 
to, or notified of, their creditors' ap¬ 
peal from a court order striking off 
a judgment against them and quash¬ 
ing an attachment execution, were 
not prevented from disposing of at¬ 
tached deposits in the garnishees’ 
possession before the supreme court 
reversed such orders and reinstated 
execution. 

Pa.—Koenig v. Curran’s Restaurant 
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& Baking Co., 183 A. 451, 121 Pa. 
Super. 201. 

(3) Orders striking off judgment 
and quashing an attachment execu¬ 
tion issued thereon ended both until 
put on again or reinstated and re¬ 
leased attached deposits in the gar¬ 
nishees' possession from any lien 
created by attachments, notwith¬ 
standing appeal, which did not oper¬ 
ate as a supersedeas against the 
garnishees. 

Pa.—Koenig v. Curran's Restaurant 
& Baking Co., supra. 

(4) Attached property in the gar¬ 
nishees’ possession did not remain 
subject to attachment execution on 
judgment until final determination of 
the judgment creditor's rights on ap¬ 
peal from orders quashing execution 
and striking off the judgment, in the 
absence of an order by the court be¬ 
low, appellate court, or judge thereof 
that appeal be made a supersedeas, so 
that the garnishees had the right to 
pay out attached deposits before the 
supreme court reversed such orders 
and reinstated judgment and execu¬ 
tion. 

Pa.—Koenig v. Curran’s Restaurant 
& Baking Co., supra. 

Action on replevin bond 

Under the text rule, action on re¬ 
plevin bond is not prematurely 
brought while appeal is pending 
from judgment in replevin action. 
Okl.—Dusbabek v. Bowers, 62 P.2d 
494, 178 Okl. 19. 

70.5 Mich.—Michigan Bean Co. v. 
Burrell Engineering & Construction 
Co., 11 N.W.2d 12, 306 Mich. 420. 
Ohio.—Malamanoff v. Silashki, App., 
51 N.E.2d 422. 

Tex.—Miller v. Dunagan, Civ.App., 
123 S.W.2d 363, error dismissed. 
Time of issuance of execution 

(1) When no supersedeas bond is 
filed, the party in whose favor a 
judgment for the payment of money 
has been rendered is entitled to an 
execution immediately on entry of 
judgment. 

Cal.—Phillips v. Patterson, 93 P.2d 
807, 34 C.A.2d 481. 

(2) Execution may issue immedi¬ 
ately after judgment unless it is 
stayed by supersedeas bond. 

Wash.—State ex rel. Crabb v. ding¬ 
er, 82 P.2d 865, 196 Wash. 308. 
70.10 N.T.—National City Bank of 
New York v. Clarke, 283 N.Y.S. 485, 

| 246 App.Div. 636. 
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the pendency of the appeal. However, any rights 
obtained by a party pursuant to the enforcement of 
an order of the lower court are subject to rede- 
termination if review is sought in apt time. 70 - 15 

The party obtaining a judgment has the statutory 
right to have an execution issued thereon where 
the judgment debtor has not filed a supersedeas 
bond, 70 - 20 and this right is not destroyed by the 
debtor’s financial inability to file it. 70 - 25 

Appellant’s failure to file a supersedeas bond does 
not prejudice appellee within the rule requiring 
the party moving to dismiss an appeal to show 
prejudice, since he is not prevented from enforc¬ 


ing his judgment. 71 

In the absence of a supersedeas, an appellant’s 
motion to quash an order in favor of an appellee 
for discovery on oath and a restraining order 
against the appellant is properly denied. 71 - 5 

§ 679. On Right of Review 

The right of a party to a review of the proceedings is 
not affected by the failure to obtain a supersedeas or stay. 

A failure to supersede a judgment, or to stay 
process on it, in no way affects the right of a 
party to a review of the proceedings which re¬ 
sulted in it. 72 


X. RECORD AND PROCEEDINGS NOT OF RECORD 
A. MATTERS TO BE SHOWN BY RECORD 


1. In General 


§ 680. Statement of Rule 

A record prepared in accordance with the statutes and 
rules is a prerequisite to a consideration of the appeal; 
and in general, the appellate court is confined, in its re¬ 
view of the case, to the record sent up, and the matters 
not shown by the record proper, or presented by a bill of 
exceptions, statement of facts, or like document, cannot 
be considered. 

A record prepared in accordance with the statutes 


and rules then in effect is a prerequisite to a con¬ 
sideration of the appeal. 72 - 50 As a general rule, the 
appellate court is confined, in its review of the case, 
to the record sent up. Matters not shown by the 
record proper, or presented by a bill of exceptions, 
statement of facts, or like document, cannot be con¬ 
sidered; 73 and the record on appeal must show such 


70.15 Ill.—People ex rel. Hogan v. 
Howarth, 132 N.E.2d 381, 8 Ill. 
App.2d 514. 

70.20 Tex.—Elliott v. Lester, Civ. 
App., 126 S.W.2d 756—Bryan v. 
Luhning, Civ.App., 106 S.W.2d 403. 

70.25 Tex.—Elliott v. Lester, Civ. 
App., 126 S.W.2d 756—Bryan v. 
Luhning, Civ.App., 106 S.W. 2d 403. 

71. N.M.-Young v. Kidder, 289 P. 
69, 35 N.M. 20. 

71.5 Mich.—Hendricks v. McCausey, 
299 N.W. 847, 299 Mich. 157. 

72. U.S.—Corpus JUris Secundum 
cited in. Porterfield v. Gerstel, C.A. 
Fla., 222 F.2d 137, 142. 

Ala.—Nixon v. Boling, 40 So. 210, 145 
Ala. 277. 

Fla.—Horn v. Horn, 73 So.2d 905— 
City of Hialeah v. City of Mi¬ 
ami, 156 So. 605, 116 Fla. 701— 
Thursby v. Stewart, 138 So. 742, 
103 Fla. 990—M. F. S, Land Co. v. 
J. Ray Arnold Cypress Co., 139 So. 
200, 103 Fla. 732—Willey v. W. J. 
Hoggson Corporation, 105 So. 126, 
89 Fla. 446. 

Ga.—De Barry v. State, 116 S.E. 656, 
30 Ga.App. 41. 

Ill.—People v. Chicago Title & Trust 
Co., 107 N.E. 198, 266 Ill. 224. 

Ky.—Barron v. Phelps, 238 S.W.2d 


1016—Lowery v. Madden, 214 S.W. 
2d 592, 308 Ky. 342. 

Monarch v. Craig, 7 Ky.Op. 146. 
Mich.—Beyerlein v. Ashburn, 53 N.W. 
2d 666, 334 Mich. 13—Michigan 
Bean Co. v. Burrell Engineering & 
Construction Co., 11 N.W.2d 12, 306 
Mich. 420. 

N.D.—Corpus Juris' Secundum cited 

in. Bonde v. Stern, 8 N.W.2d 457, 
461, 72 N.D. 476. 

Okl.—Cameron v. White, 262 P. 664, 
128 Okl. 251—Hutchings v. Winsor, 
217 P. 1044, 92 Okl. 37—McClain 
v. Starr, 150 P. 666, 50 Okl. 738- 
State v. District Court of Marshall 
County, 149 P. 240, 46 Okl. 654. 

S.D.—Larson v. Munson, 157 N.W. 
318, 37 S.D. 182. 

Wash.—Ryan v. Plath, 140 P.2d 968, 
18 Wash.2d 839. 

3 C.J. p 1328 note 30. 

Effect of failure to file supersedeas 
bond on jurisdiction of appellate 
court see supra § 643. 

If the clerk had no authority to 

take the supersedeas bond because 
of lack of jurisdiction of the court 
as to the appeal, the invalidity of 
the bond could have no effect on the 
right of appeal, since, if no valid su¬ 
persedeas bond was executed, plain¬ 
tiff would not be precluded from en¬ 
forcing his judgment as rendered. 
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Ky.—Cloud v. Middleton, 44 S.W. 2d 
559, 241 Ky. 595. 

72.50 Cal.—Culver v. Culver, 150 P. 

2d 292, 65 C.A.2d 145. 

Control over preparation 
Trial court and, where necessary, 
appellate court, have complete con¬ 
trol over preparation of record on 
appeal, and where trial court refuses 
relief sought in matter of such prep¬ 
aration, appellate court has inherent 
power to pass on all questions deal¬ 
ing therewith. 

Cal.—Cross v. Superior Court in and 
for Santa Clara County, 232 P.2d 
255, 104 C.A.2d 594. 

73. Ind.—Corpus Juris Secundum 
cited in Hansbrough v. State, 94 N. 
E.2d 534, 537, 228 Ind. 688, certio¬ 
rari denied 71 S.Ct. 502, 340 U.S. 
944, 95 L.Ed. 681. 

Ky.—Commonwealth ex rel. Love v. 
Reynolds, 146 S.W.2d 41, 284 Ky. 
809. 

Mo.—Swisher Inv. Co. v. Brimson 
Drainage Dist. of Grundy and Har¬ 
rison Counties, 245 S.W.2d 75, 362 
Mo. 869. 

N.J.—Corpus Juris cited in Daniel v. 
Elmer, 173 A. 911, 912, 113 N.J.Law 
227. 

Ohio.—Riehle v. City of Cheviot, 
App., 62 N.E.2d 850. 

Tex.—White v. Porter, Civ.App., 78 
S.W.2d 287—Corpus Juris Secun- 
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portions of the record of the trial court as are neces¬ 
sary for a consideration of the questions presented. 74 

Proof of facts, however, whether occurring be¬ 
fore or after appeal, showing that appellant has 

2. Jurisdiction of 

§ 681. In General 

In order for the appellate proceedings to be sustain¬ 
able, the record must show affirmatively the proper taking 
of all the steps and the existence of all the facts neces¬ 
sary to confer jurisdiction on the appellate court, since 
such jurisdiction will not be presumed. 

It is incumbent on appellant to see to it that the 


APPEAL & ERROR §§ 680-681 

estopped himself to appeal or has abandoned an ap¬ 
peal already taken, need not be shown by the record 
but may be presented to the appellate court in the 
form of affidavits. 75 

Appellate Court 

record shows jurisdiction of the appellate court in 
order for the appellate proceedings to be sustain¬ 
able. 75 * 50 Thus the record must show affirmatively 
the proper taking of all the steps and the existence 
of all the facts necessary to confer jurisdiction on 
the appellate court, 76 since such jurisdiction will not 


dum cited in Whatley v. Davis, 
Civ.App., 116 S.W.2d 466, 467. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in State v. Jackson, 291 P.2d 
798, 800. 

4 C.J. p 39 note 1—33 C.J. p 145 notes 

4, 5—45 C.J. p 360 note 13. 
Questions presented for review as 

limited by scope of record in gen¬ 
eral see infra § 1154. 

“Record” construed 
Word '‘record," as used in statute 
relating to appeal from probate court 
to court of common pleas, includes 
all of testimony and evidence which 
was before probate court at hearing 
of matter contemplated by statute, 
and it implies more than pleading, 
other papers, and transcript of dock¬ 
et and journal entries which may be 
said to comprise the record for pur¬ 
pose of appeal on questions of law 
and fact. 

Ohio.—In re Campbell’s Estate, App., 
55 N.E.2d 588. 

Undisclosed reasons 

“Although, as it appears from his 
testimony, the county superintendent 
stated that he had other reasons for 
not approving the contract, yet evi¬ 
dence with reference to such other 
reasons was not offered. Any undis¬ 
closed objection not appearing of rec¬ 
ord may not be considered in this 
appeal as constituting a valid reason 
in law for the refusal to approve 
the agreed upon contract.” 

Tex.—White v. Porter, Civ.App., 78 

5. W.2d 287, 291. 

Determination. of existence of record 
(1) Where notice of appeal to 
common pleas court stated that no 
record had been taken in probate 
court, in presence of motion to dis¬ 
miss appeal for want of jurisdiction, 
common pleas court was warranted 
in exploring question further by way 
of evidence, so that it might intelli¬ 
gently pass on the motion; and 
where there was no record presented 
to common pleas court wherein pro¬ 
bate court by its journal had stated 
that matter was heard on evidence, 
common pleas court was justified in 
concluding that no record had been 

4A C.J.S.—33 


taken, and the overruling of motion 
to dismiss appeal on question of law 
and fact for want of jurisdiction was 
proper. 

Ohio.—Kolthoff v. Kolthoff, 74 N.E. 
2d 394, 79 Ohio App. 427. 

(2) Statute relating to appeals 
from probate court to court of com¬ 
mon pleas does not imply that if one 
witness only was sworn and testified 
and record made in probate court, 
when others might have been pro¬ 
duced but were not, a record has not 
been taken. 

Ohio.—In re Campbell’s Estate, App., 
55 N.E.2d 588. 

74. Me.—Inhabitants of Town of 
Solon v. Inhabitants of Town of 
Washburn, 2 A.2d 928, 136 Me. 511. 

Miss.—Krebs v. McNeal, 76 So.2d 
693. 

N.M.—H. A. Seinsheimer & Co. v. Ja¬ 
cobson, 172 P. 1042, 24 N.M. 84. 
N.Y.—Mabee v. White Plains Pub. 
Co., 68 N.Y.S.2d 906, 271 App.Div. 
1026. 

Pa.—In re Murray’s Estate, 45 A.2d 
411, 158 Pa Super. 504. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in State v. Jackson, 291 P.2d 
798, 800. 

47 C.J. p 592 notes 66-68. 

Record properly confined 
Pa.—Mahony v. Boenning, 12 A.2d 
483, 139 Pa.Super. 504. 

Record in equity case 
Pa—Massachusetts Bonding & Ins. 
Co. v. Johnston & Harder, 16 A.2d 
444, 340 Pa 253. 

75. S.D.—Silvius v. Brunsvold, 142 
N.W. 944, 32 S.D. 252. 

75.50 Tex.—National Consol. Bond 
Corporation v. Burks, Civ.App., 114 
S.W.2d 280, affirmed 132 S.W.2d 
851, 134 Tex. 236. 

76. Ill.—Toomey v. Toomey, 182 N. 
E. 759, 350 Ill. 162—Stevens Hotel 
Co. v. Art Institute of Chicago, 
173 N.E. 761, 342 Ill. 180, trans¬ 
ferred, see, 260 lll.App. 555. 

Ind.—Peoples State Bank of Crown 
Point v. Bankers Trust Co. of Gary, 
Lake County, 4 N.E.2d 674, 102 Ind. 
App. 647. 


Iowa—Snyder v. Incorporated Town 
of Spirit Lake, 254 N.W'. 14, 218 
Iowa 774. 

La—Newman v. McClure, 59 So. 2d 
882, 221 La. 556, transf., App., 62 
So.2d 126. 

Emery v. Orleans Levee Board, 
App., 11 So.2d 652. 

Md.—Adler v. Thorne, 195 A. 590, 
173 Md. 690. 

Minn.—State ex rel. Farrington v. 
Rigg, 78 N.W.2d 721—Elliott v. Re¬ 
tail Hardware Mut. Fire Ins. Co. of 
Minnesota, 233 N.W. 316, 181 Minn. 
573. 

Mo.—Barksdale v. Morris, 224 S.W.2d 
84, transferred, see App., 228 S.W. 
2d 414, affirmed 235 S.W.2d 288, 361 
Mo. 432—Hanna v. Sheetz, 200 S. 
W.2d 338, 355 Mo. 1215, appeal 
transferred, see 205 S.W. 2d 955, 
240 Mo.App. 385—Hamilton v. Rob¬ 
inson, 146 S.W.2d 601, transferred, 
see 151 S.W.2d 504, 236 Mo.App. 
289—In re Wellston Trust Co., 131 
S.W.2d 720, transferred, see App., 
136 S.W.2d 430, and 137 S.W.2d 631 
—Aurien v. Security Nat. Bank 
Savings & Trust Co. of St. Louis, 
129 S.W.2d 1047, transferred, see 
App., 137 S.W.2d 679—Hanley v. 
Carlo Motor Service Co., 126 S.W. 
2d 229, 334 Mo. 267, transferred, 
see App., 130 S.W.2d 187—Koch v. 
Meacham, 116 S.W.2d 16, transfer¬ 
red, see 121 S.W.2d 279, 233 Mo. 
App. 453—Hardt v. City Ice & Fuel 
Co., 102 S.W.2d 592, 340 Mo. 721, 
transferred, see App., 109 S.W.2d 
896—Town of Canton v. Moberly, 
101 S.W.2d 722, 340 Mo. 610, trans¬ 
ferred, see App., Ill S.W.2d 969— 
Dorsett v. Dorsett, 79 S.W.2d 742— 
Simplex Paper Corporation v. 
Standard Corrugated Box Co., 76 
S.W.2d 1075—Gray v. Doe Run 
Lead Co., 53 S.W.2d 877, 331 Mo. 
481—McGregory v. Gaskill, 296 S. 
W. 123, 317 Mo. 122, transferred, 
see App., 296 S.W. 833. 

Wright v. Metropolitan Life Ins. 
Co., App., 122 S.W.2d 375. 

Or.—In re Pine Creek Adjudication, 
2 P.2d 1118, 137 Or. 659. 

Utah.—Coray v. Southern Pac. Co., 
185 P.2d 963, 112 Utah 166, revers- 
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be presumed. 77 This showing must be made at the 
time the appeal is taken, and nothing which occurs 
subsequently may be invoked either to confer juris¬ 
diction or to show that the appeal was one falling 
within the jurisdiction of the court. 78 

A showing of jurisdiction cannot be sufficiently 
made by statement of counsel in briefs or argu¬ 
ments, 79 or be supplied by ex parte affidavit, of 
which the opposing litigant has received no notice. 80 

§ 682. Taking and Perfecting Proceedings 
for Review 

In order to confer jurisdiction on the appellate court, 
the record must show that an appeal was taken and per¬ 
fected or writ of error sued out and returned. 

In order to confer jurisdiction on the appellate 
court, the record must show that an appeal was taken 
and perfected or a writ of error sued out, 81 that 
the writ of error was returned, 82 and that it was 
returnable to the term at which the case was to be 
heard. 88 

§ 683. - Parties 

The record must show that the person seeking to 
bring the appellate proceeding is a proper party thereto 
and has a right to maintain it; and, in the absence of 


such showing of record, statements in briefs that he has 
appealed will be ignored. 

The record must show that the person seeking to 
bring the appellate proceeding is a proper party 
thereto and has a right to maintain it. 84 Usually 
this means that the record must show that the per¬ 
son seeking to maintain the proceeding is interested 
in, or aggrieved by, the judgment or decree, 85 or 
that he was a party or privy to the action in which 
the judgment or decree was rendered. 86 

One cannot be considered an appellant, where 
there is nothing of record to show an appeal by 
him, 87 and statements in briefs that he has ap¬ 
pealed will be ignored. 88 

§ 684. - Application and Allowance 

It is essential to the jurisdiction of the appellate court, 
where the allowance of an appeal is necessary, that the 
record show affirmatively that the appeal was properly 
granted, although a deficiency in this respect may, in cer¬ 
tain cases, be supplied by inference or by recitals outside 
the record proper. 

It is essential to the jurisdiction of the appellate 
court, where allowance of an appeal is necessary, 
that the record show affirmatively that appellant 
prayed an appeal, and complied with all the require¬ 
ments of the law entitling him to it, and that the ap¬ 


ed on other grounds 69 S.Ct. 275, 
335 U.S. 520, 93 L.Ed. 208. 

Vt.—Duprey v. Harrington, 153 A. 
355, 103 Vt. 274. 

Va.—Kyle v. Cox, 194 S.E. 671, 169 
Va. 593. 

4 C.J. p 39 note 3, p 48 note 88. 

It has been held, however, that 
there is no necessity for such a 
technical application of the general 
rule as would require each transcript 
from the record to contain the con¬ 
vening order, intervening orders, and 
the order finally closing the case. 
Wyo.—Natrona County v. Shaffner, 
68 P. 14, 10 Wyo. 181. 

Construction of record 
Where record on appeal presented 
a mere reconcilable conflict which 
the judgment entered, considered 
strictly on its face, would create a 
doubt as to whether the issue of the 
liability of the appealing defendant 
on plaintiff's petition was involved 
on the appeal, but from a construc¬ 
tion of the whole record, it was ap¬ 
parent that the liability of such de¬ 
fendant had been resolved by the 
judgment, the appellate court had ju¬ 
risdiction of the appeal. 

Mo.—Ensminger v. Stout, App., 287 
S.W.2d 400. 

4 C.J. p 39 note 6. 

77. Vt.—Duprey v. Harrington, 153 
A. 355, 103 Vt. 274. 

78. Mo.—Hogue v. Wurdack, 292 S. 
W.2d 576, appeal transferred, see, 


App., 298 S.W.2d 492—Platies v. 
Theodorow Bakery Co., 66 S.W.2d 
147—Stuart v. Stuart, 8 S.W.2U 
613, 320 Mo. 486. 

79. Ill.—People v. Cannon, 86 N.E. 
215, 236 Ill. 179. 

Ind.— Corpus Juris Secundum cited 

in Hansbrough v. State, 94 N.E.2d 
534, 537, 228 Ind. 688, certiorari de¬ 
nied 71 S.Ct. 502, 340 U.S. 944, 95 
L.Ed. 681. 

80. La.—Shreveport Bridge, etc., Co. 
v. State Bd. of Appraisers, 52 So. 
129, 125 La 1005. 

81. Mo.—Frieze v. Snider, App., 235 
SW. 184. 

4 C.J. p 39 note 7. 

Record held sufficient 
La.—In re Sabine State Bank & 
Trust Co., 175 So. 62, 187 La. 566. 

82. N.J.—Campbell v. Lehocky, 71 
A. 694. 

83. Tex.—Mills v. Bagby, 4 Tex. 
320. 

84. Idaho.—Rural High School Dist. 
No. 1 v. School Dist. No. 37, 182 P. 
859, 32 Idaho 325. 

Ky.—Smith v. Jones, 11 S.W.2d 937, 
226 Ky. 785. 

Mo.—Schappacher v. Smith’s Estate, 
App., 223 S.W.2d 121. 

4 C.J. p 40 note 13. 

85. Ill.—Almon v. American Car¬ 
loading Corporation, 44 N.E.2d 592, 
380 Ill. 524—People ex rel. Yohnka 
v. Kennedy, 10 N.E.2d 806, 367 Ill. I 
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[ 236—People v. Estate of Harrigan, 

! 128 N.E. 334, 294 Ill. 171. 

4 C.J. p 40 notes 13 [a], 17. 

In probate proceedings 

The rule that the record must 
affirmatively show the interest of 
the person appealing if such person 
is not party to the case is not strict¬ 
ly applicable to probate proceedings 
wherein heirs, devisees, legatees, or 
creditors who are aggrieved by 
court's action may appeal from ap¬ 
pealable order, although such per¬ 
sons are not nominally privy to rec¬ 
ord. 

Cal.—In re Levy's Estate, 48 P.2d 
675, 4 C.2d 223. 

Proof by affidavit 

Such interest, where a statute pro¬ 
viding for an affidavit of appeal does 
not contemplate that the things stat¬ 
ed in the affidavit should be open to 
contest, cannot be proved by the affi¬ 
davit itself but must be shown by 
some other part of the record. 

Mo.—Gum v. Myers, 277 S.W. 948, 
221 Mo.App. 392. 

86. Okl.—Trapp v. Board of Com'rs 
of Okmulgee County, 192 P. 5*66, 
79 Okl. 214. 

4 C.J. p 40 notes 16, 17. 

87. Wash.—Koth v. Kessler, 110 P. 
540, 59 Wash. 641. 

88. Wash.—Koth v. Kessler, supra. 

4 C.J. p 40 note 14. 
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peal was granted by the lower court. 89 Further¬ 
more, if the grant or allowance of appeal was con¬ 
ditional it must be shown that the condition has 
been complied with. 90 

A deficiency with respect to showing that ap¬ 
pellant prayed an appeal, and complied with all the 
requirements of the law entitling him to it, and that 
the appeal was granted by the lower court, has been 
held to have been supplied either by the presence in 
the record of an appeal bond, or by recital, in the 
bill of exceptions or other part of the transcript out¬ 
side the record proper, that an appeal had been 
prayed and allowed. 91 According to other authority, 
however, a recital in the transcript of the allowance 
of an appeal is not sufficient; 92 nor are the recitals 
in an appeal bond sufficient to supply the omission 
in the record to recite a prayer for, and an allowance 
of, an appeal in the court below; 93 and where an 
application for, and an allowance of, an appeal must 
appear from the record proper, a statement to that 
effect in the bill of exceptions is insufficient. 94 
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The fact that a motion for an appeal was made is 
shown sufficiently by inference where the record 
shows that an appeal was granted; 95 and a recital 
in a decree of an allowance of time in which to 
perfect an appeal by filing oath or bond is equivalent 
to a recital that the appeal was granted. 96 

§ 685. -Time of Taking Proceedings 

Although it has been said that an appeal will not be 
dismissed on the ground that it was not taken in time, 
unless it appears affirmatively that the time had expired, 
the general rule is that the record should show that the 
appeal was taken within the time fixed by law. 

Although it has been said that an appeal will not 
be dismissed on the ground that it was not taken in 
time, unless it appears affirmatively that the time had 
expired, 97 or the party moving for the dismissal 
fails to show that he has first performed what was 
required of him, 98 the general rule is that, unless 
the record shows unmistakably that the appeal was 
taken within the time fixed by law, the appellate 
court is without jurisdiction. 99 Before a party en- 


89. La.—Cook v. Ruston Oil Mills & 

Fertilizer Co. f 127 So. 347, 170 La. 

10 . 

Albin v. Harvey & Jones, App., 

160 So. 163, reheard 162 So. 658. 
Tenn.—State for Use and Benefit of 

Lawrence County v. Hobbs, 250 S. 

W.2d 549, 194 Tenn. 323. 

Chattanooga-Dayton Bus Line 

v. Lynch, 9 Tenn.App. 129. 

4 C.J. p 40 note 18, p 41 note 19. 

Statutory affidavit 

(1) Where a statutory affidavit for 
appeal must be made in order to ob¬ 
tain an allowance, the record must 
show that such affidavit was made. 
Mo.—Wright v. Seiffle, 114 S.W. 1083, 

214 Mo. 694. 

4 C.J. p 40 note 10. 

(2) Where the record proper re¬ 

cites, “Now here defendant files his 
affidavit for appeal . . . which 

said appeal is hereby duly allowed," 
etc., this is sufficient to show that 
an affidavit for appeal was filed. 

Mo.—Strong v. Gordon, 221 S.W. 770, 

203 Mo.App. 470. 

(3) Where the transcript of the 
proceedings in the court below did 
not show the filing of an affidavit 
for appeal, which was a prerequisite 
to the exercise of its jurisdiction by 
the appellate court, and no such affi¬ 
davit appeared among the papers, 
but there was testimony by the clerk 
of the court below from which the 
appellate court might have inferred 
that the affidavit had been filed and 
lost, if the court had so found, its 
jurisdiction would attach, although 
the record did not show that the af¬ 
fidavit had been filed. 

Ark.—Spybuck Drainage Dist. No. 1 


v. St. Francis County, 172 S.W. 
893, 115 Ark. 591. 

90. Tenn.—Hale v. Parmley, 1 Shan. 
Cas. 29, 30. 

Adkerson v. Adkerson, 3 Tenn. 
App. 253, 256. 

91. Cal.—Stoner v. Los .Angeles, 97 
P. 692, 8 C.A. 607. 

4 C.J. p 41 note 21—15 C.J. p 1023 
note 91 [f] (2). 

Ill.—See Mazor v. Handler, 208 Ill. 
App. 312. 

Recital in. case on appeal 

If it appears in the case on appeal 
that an appeal was entered in the 
trial court, it is no ground for dis¬ 
missal that the record proper does 
not show that fact. 

N.C.—Fore v. Western North Caro¬ 
lina R. Co., 8 S.E. 335, 101 N.C. 
526—Allison v. Whittier, 8 S.E. 
338, 101 N.C. 490. 

4 C.J. p 41 note 24. 

92. Ill.—Jones v. Milford, 70 N.E. 
598, 208 Ill. 621. 

93. Tenn.—Teasdale v. Manchester 
Produce Co., 56 S.W. 853, 104 Tenn. 
267. 

4 C.J. p 41 note 23. 

94. Mo.—Hanks v. Hanks, 117 S.W. 
1101, 218 Mo. 670. 

4 C.J. p 41 note 22. 

95. La.—Swain v. Globe Lumber 
Co., 80 So. 256, 144 La. 207. 

96. Tenn.—Charleston Bank v. 
Johnston, 59 S.W. 131, 105 Tenn. 
521. 

Johnson v. Robinson, 7 Tenn.App. 
457. 

97. Ill.—Espen v. HinchlifCe, 23 N. 
E. 592, 131 Ill. 468. 
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S.C.—Moody v. Dickinson, 32 S.E. 

563, 54 S.C. 526. 

4 C.J. p 41 note 26. 

98. N.Y.—Wunch v. Shankland, 69 
N.Y.S. 349, 59 App.Div. 482, appeal 
dismissed 62 N.E. 1102, 170 N.Y. 
573. 

Wash.—Otis v. Nash, 66 P. Ill, 26 
Wash. 39. 

4 C.J. p 41 note 27. 

99. Ga—McMillan v. Milledgeville 
Brick Works Co., 14 S.E.2d 570, 192 
Ga. 79. 

Vt.—Duprey v. Harrington, 153 A. 

355, 103 Vt. 274. 

4 C.J. p 41 note 25. 

Date of judgment or decree uncertain 

(1) Where, by statute, a motion 
for appeal must be filed within twen¬ 
ty days from the date of the decree 
appealed from, and the date of the 
decree in question was uncertain it 
was said: “Assuming that the de¬ 
cree was dated at a later time, as 
plaintiffs claim, they are no better 
off, since it does not appear to have 
been dated within twenty days be¬ 
fore the day on which the motion 
for an appeal was filed; in fact, as 
we have seen, it does not appear 
when it was dated. Since it is ap¬ 
parent from the cases already cited 
that the jurisdiction of this court 
in chancery appeals depends upon a 
compliance with the statute respect¬ 
ing such appeals, it logically follows 
that the appealing party must pro¬ 
duce a record that affirmatively 
shows such jurisdiction—it will not 
be presumed." 

Vt.—Duprey v. Harrington, supra. 

(2) Under a statute providing for 
serving and filing notice of appeal, 

[ and preparing and filing the record 
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titled to written notice of the entry of judgment may 
be held to have waived the notice so as to be within 
the statutory limitation as to the time of filing an 
appeal after such notice, evidence of such waiver 
must appear from the record; 1 the mere fact that 
the party filed a stay bond, prior to taking the ap¬ 
peal, appearing dehors the record, does not show 
a waiver of the written notice. 2 

Extension of time. Where there has been an ex¬ 
tension of time, this fact must appear in the record, 
either by an order of the court or by stipulation of 
the parties. 3 

§ 686. - Security and Affidavits in Forma 

Pauperis 

Although it has been held that there is no require¬ 
ment that the deposit of cash or bonds in lieu of bond or 
undertaking on appeal be returned to the appellate court 


4A C.J.S. 

as part of the record, ordinarily, when security is re¬ 
quired, the record must show a proper filing of the bond 
or undertaking on appeal, a stipulation waiving security, 
or an affidavit authorizing the order granting an appeal 
to a party as a pauper. 

Although it has been held that there is no require¬ 
ment that the deposit of cash or bonds in lieu of 
bond or undertaking on appeal be returned to the 
appellate court as part of the record, 3 - 50 when se¬ 
curity is required, unless waived, or the proceeding 
is in forma pauperis, the record must usually show 
that a bond or undertaking on appeal, conditioned 
and executed as prescribed by law, was filed within 
the required time, in order to establish a perfected 
appeal conferring jurisdiction of the cause on the 
appellate court. 4 

In jurisdictions where it is necessary that the bond 
itself be inserted or copied in the record, a mere 
certificate of its filing, by the clerk of the trial 


on appeal, within a specified time, 
respectively, from entry of the order 
or judgment appealed from,’'it is nec¬ 
essary, to show jurisdiction, that the 
fact of the entry of the judgment 
or order, as distinguished from the 
rendition or making thereof, and the 
date of the entry, shall be shown by 
the record. 

Wyo.—Goodrich v. Big Horn County 
Bank, 174 P. 191, 26 Wyo. 42, re¬ 
hearing denied 177 P. 134, 26 Wyo. 
490. 

Despite filing mark on appeal bond 
bearing date beyond period within 
which an appeal might be taken, 
where it appears on the face of the 
instrument that it was approved 
within the statutory period, and the 
record shows that it was lodged and 
approved within such period, the date 
governing the time when the appeal 
was taken is that of the lodgment 
and approval of the appeal bond. 

Colo.—Catlin v. Vandegrift, 144 P. 

894, 58 Colo. 289. 

Piling within time 

Where the only record before re¬ 
viewing court showed the filing of 
notice of appeal well within the time 
prescribed by law, respondent could 
not contend that appeal should be 
dismissed on ground that such ap¬ 
peal had been abandoned and a sec¬ 
ond notice of appeal filed more than 
the statutory time after entry of 
judgment. 

Cal.—White v. Sweeney, 291 P.2d 77, 
138 C.A.2d 199. 

X. Cal.—Hartfield v. Alderete, 145 P. 
146, 25 C.A. 732. 

2. Cal.—Hartfield v. Alderete, supra. 

3. Mo.—Smith v. Pollack, 58 Mo. 
161. 

4 C.J. p 41 note 25 [b}. 

3.50 Wis.—Gateway City Transfer 
Co. v. Public Service Commission, 
33 N.W.2d 134, 253 Wis. 229. 


4. La—Carter v. Chambers, App., 5 
So.2d 46. 

Miss.—Michael v. West Hatchie 
Drainage Dist., 100 So. 392, 135 
Miss. 798. 

Okl.—In re Cox’s Estate, 255 P. 680, 
124 Okl. 254, certiorari denied 
Wright v. Ashbrook, 48 S.Ct. 28, 
275 U.S. 531, 72 L.Ed. 410. 

Wis.—Gateway City Transfer Co. v. 
Public Service Commission, 33 N. 
W.2d 134, 253 Wis. 229. 

4 C.J. p 41 note 29, p 42 note 30. 

Authority to enter nuno pro tunc 
order flying time for filing 

Where no time was specified with¬ 
in which to file an appeal bond, and 
it is assumed that the time given 
was twenty days, the shortest time 
allowed by the statute, and the court, 
after such time for filing the bond 
had expired, in allowing by an order 
nunc pro tunc forty days in which 
to file the bond, had no authority 
to make the order unless it had ac¬ 
tually been made and the clerk had 
omitted to enter it, the facts sup¬ 
porting such authority to enter the 
order must affirmatively appear of 
record. 

Ill.—Newport v. McPherson, 198 Ill. 
App. 262. 

Signature of bond by all of joint ap¬ 
pellants 

Where a joint appeal is prayed and 
allowed, the record must show that 
all who have joined m the prayer 
have signed the appeal bond, or the 
appeal will be dismissed on motion. 
Ill.—Bieber v. Thoma, 186 Ill.App. 
83. 

Piling of bond held sufficiently 
shown 

(1) Where two actions, one styled 
“cause No. 3120,'* and the other “No. 
'36<H>,” were consolidated and “ tried 
under cause No. 3120’ ” in which the 
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court made a special finding, stated 
conclusions of law thereon, rendered 
the judgment appealed from, by 
which it assumed to adjudicate all 
the issues in both of the original 
cases, overruled appellant’s motion 
for a new trial, granted an appeal 
on the filing of an appeal bond in 
an amount named, with a designated 
surety, within 60 days, and received 
a bond executed in compliance with 
such order, when presented on the 
fifty-ninth day, and entered an order 
approving it in which the fact of 
its presentation to the court is re¬ 
cited and the bond is set out at 
length, the filing of the appeal bond 
in the consolidated action within the 
time allowed was sufficiently shown, 
and the failure to mention cause No. 
3606 in appealing from the judgment 
in the consolidated cause which the 
court had ordered to be known as 
cause No. 3120 was not material. 

Ind.—Central States Gas Co. v. Fark- 
er-Russell Mining & Mfg. Co., 142 
N.E. 119, 120, 196 Ind. 163. 

(2) Where record showed that 
bond for security for costs of appeal 
was approved by the proper official 
two days after decree was rendered, 
the record, although it did not ex¬ 
pressly state that the bond was filed, 
sufficiently showed that the bond was 
filed on or before the day on which 
it was approved, and appeal was 
timely taken. 

Ala.—Henson v. Henson, 73 So.2d 100, 
261 Ala. 63. 

No legal fixing of bond 

Record disclosed no legal fixing of 
bond for suspensive appeal from 
judgment granting an injunction, in 
absence of minute entry to support 
oral fixing of bond by district judge. 
La.—State ex rel. Lewis v. Chicago 
Mill & Lumber Co., App., 66 So.2d 
624. 
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court, is insufficient; 5 and if only the original 
undertaking may be part of the record a copy of the 
undertaking cannot properly be included. 6 

In other jurisdictions the transcript should not 
contain the bond, but it must be accompanied by a 
certificate of the clerk or the attorneys. 7 

Waiver of security . Where the parties may waive 
security, a stipulation to that effect must appear in 
the record. 8 

Affidavit on appeal in forma pauperis . Where an 
appeal or writ of error is prosecuted in forma pau¬ 
peris, the record must contain the requisite affidavit, 
the order of the trial court granting an appeal to 
a party as a pauper being of itself insufficient to 
sustain the jurisdiction of the appellate court. 9 In 
some jurisdictions the record, in addition to the 
affidavit, must show that proof was taken before 
the court of appellants inability to pay the costs. 10 
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If, however, it is not specifically so provided, the 
findings on the contest of an affidavit for the right 
to appeal in forma pauperis, and the evidence there¬ 
on, are not required to be filed as part of the rec¬ 
ord where the contest was before the court trying 
the case while in session, and complete minutes of 
the proceedings are to be found in the record. 11 

§ 687. -Process or Notice 

A notice of appeal is a part of the record, and the 
record must affirmatively show compliance with statutory 
requirements as to giving and filing of such notice. If 
the record is deficient in this respect the appellate pro¬ 
ceeding ordinarily will be dismissed for want of jurisdic¬ 
tion. 

A notice of appeal is a part of the record, 11 - 50 
and the record must affirmatively show an exact 
compliance with statutory requirements as to the 
giving and filing of such notice, 12 including the 
service of the notice of appeal or citation in error 


5. Ill.—Leach v. People, 8 N.E. 670, 
118 Ill. 157. 

4 C.J. p 42 note 31. 

However, It has been said: “In 
our opinion the failure to embrace in 
the record in this case the notice of 
appeal and the undertaking is not 
jurisdictional. They served their 
purposes in perfecting the appeal, 
and the only reason for providing for 
their being sent up with the record 
is to show that the appeal was duly 
perfected.” 

Nev.—Orleans Hornsilver Mining Co. 
v. Le Champ D’Or French Gold 
Mining Co., 280 P. 887, 52 Nev. 
85. 

6w Nev.—Gray v. Coykendall, 293 P. 
436, 53 Nev. 113. 

7. Cal.—Downing v. Rademacher, 69 
P. 415, 136 C. 673. 

Me.—Leathers v. Cooley, 49 Me. 337. 
Mont.—Menard v. Montana Cent. R. 

Co., 56 P. 592, 22 Mont. 340. 

Or.—Portland Trust Co. v. Havely, 
59 P. 466, 61 P. 346, 36 Or. 234. 

4 C.J. p 42 note 32. 

Conclusiveness of certificate as to 
facts enumerated 

(1) A certificate in proper form 
does not prevent the court from go¬ 
ing behind it and determining wheth¬ 
er an appeal bond or undertaking has 
been, in fact, filed. 

Cal.—Duncan v. Times-Mirror Co., 42 
P. 147, 109 C. 602. 

(2) Such certificate does not pre¬ 
vent the court from determining 
whether the bond filed is sufficient. 
Mont.—Washoe Copper Co. v. Hickey, 

58 P. 866, 23 Mont. 319. 

Effect of refusal to certify filing 
of undertaking if the clerk or attor¬ 
neys decline to certify that an un¬ 
dertaking has been filed in due form, 
and there is no waiver of such un¬ 
dertaking, when an undertaking has 


in fact been filed, a certified copy of 
the undertaking on appeal may be 
brought to the court, from which the 
court will determine the fact wheth¬ 
er an undertaking has been filed in 
due form. 

Idaho.—Hailey v. Riley, 92 P. 756, 13 
Idaho 749. 

8. Cal.—San Francisco, etc., R. Co. 
v. Anderson, 19 P. 517, 77 C. 297. 

Mont.-State v. Millis, 48 P. 773, 19 
Mont. 444. 

N.C.—McCanless v. Reynolds, 91 N.C. 
244. 

4 C.J. p 42 note 38. 

9. Tenn.—Herd v. Dew, 9 Humphr. 
365. 

4 C.J. p 42 note 39. 

Affidavit as no part of judgment roll 
nor to be settled in bill of ex¬ 
ceptions 

An affidavit of impecuniosity is not 
a part of the judgment roll nor is 
it necessary to have it settled in 
the bill of exceptions for the court 
to take judicial cognizance of it. 
Utah.—Johnston v. Geary, 33 P.2d 
757, 763, 84 Utah 47. 

10. Tex.—Rhodes v. Coleman-Fulton 
Pasture Co., Civ.App., 185 S.W. 
355. 

4 C.J. p 42 note 40. 

If record fails to indicate that affi¬ 
davit was “‘presented to the judge 
on the bench while holding ses¬ 
sions,’ ’’ where the affidavit was made 
during the session of the court, the 
appeal will be dismissed for failure 
to show that the proof was made to 
the court. 

Tex.—Rhodes v. Coleman-Fulton 
Pasture Co., Civ.App., 185 S.W. 
355, 356. 

11. Tex.—Rankin v. Nash-Texas 
Co., Civ.App., 58 S.W.2d 902. 

“It is only where the contest is 
before the judge, after adjournment, 
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or the county judge of the county 
where the suit is pending, that the 
finding, determining the right of ap¬ 
peal, is required to be certified to 
and filed as a part of the record.” 
Tex.—Rankin v. Nash-Texas Co., Civ. 
App., 58 S,W.2d 902, 903. 

11.50 Ill.—People ex rel. Tohnka v. 
Kennedy, 10 N.E.2d 806, 367 Ill. 
236. 

12. Ariz.—Copper State Mining Co. 

v. Wills, 178 P. 30, 20 Ariz. 174. 
Cal.—Nevin v. Mallon, App., 29 P.2d 
303. 

Iowa.—State v. Merritt, 147 N.W. 
331. 

Okl.—In re Cox’s Estate, 255 P. 680, 
124 Okl. 254, certiorari denied 
Wright v. Ashbrook, 48 S.Ct. 28, 
275 U.S. 531, 72 L.Ed. 410—Singer 
v. Ooley, 239 P. 594, 112 Okl. 28— 
Farmers’ Union Co-op. Ass’n v. 
Strong, 224 P. 692, 98 Okl. 210— 
Callander v. Hopkins, 222 P. 672, 97 
Okl. 41. 

Tex.—Huff v. Patrick, Civ App., 114 
S.W. 2d 598—Rausch v. Western 
Union Telegraph Co., Civ.App., 70 
S.W.2d 655—Dodgion v. J. M. Rad¬ 
ford Grocery Co., Civ.App., 50 S.W. 
2d 837—Jones v. Baugh, Civ App., 
277 S.W. 1091—Parry Oil Co. v. 
Michaels, Civ.App., 230 S.W. 223— 
Luse v. Parmer, Civ.App., 221 S.W. 
1031, error refused—Russell v. 
Koennecke, Civ.App., 190 S.W. 253. 
4 C.J. p 43 notes 41, 42, 46-50. 

Notice of appeal held not required to 
be filed with record 

(1) In general. 

S.C.—Perkins v. Douglass, 24 S.E. 
42, 46 S.C. 6. 

(2) Where order is construed as 
interlocutory and not final. 

Tex.—Huff v. Patrick, Civ.App., 114 
S.W.2d 598. 
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on each party whose interest would be affected by filing with, the clerk of the trial court, 14 unless the 
a modification or reversal of the judgment appealed record shows the necessity for service has been dis- 
from, or on his attorney, 13 or the service on, or pensed with by an acceptance 15 or waiver 16 there- 


Xkxrament purporting: to be “notice of 
appeal” held to have no place in 
files 

A document designated “notice of 
appeal/' which was not attached to, 
and made a part of, the record, nor 
certified to, nor shown to have been 
served as required by law or at all, 
has no place in the files on appeal. 
Nev.—E. Reinhart Co. v. Oklahoma 
Gold Mining Co., 226 P. 902, 48 
Nev. 32. 

Recital in appeal bond 
Although the bond on appeal re¬ 
cites that appellant has given no¬ 
tice of appeal, where the record is 
silent as to any notice of appeal, 
the appeal will be dismissed. 

Ariz.—Copper State Mining Co. v. 

Wills, 178 P. 30, 20 Ariz. 174. 
Right to have record show notice 
It is the duty of the court to en¬ 
ter of record movant’s notice of ap¬ 
peal, notwithstanding his opinion 
that it was not filed in time; liti¬ 
gants are entitled to have the rec¬ 
ord show the proceedings, irrespec¬ 
tive of whether an appeal lies, which 
is a matter for the appellate court. 
Tex.—Noblett v. Olive, Civ.App., 259 
S.W. 305. 

Timeliness of notice 

Where, according to the notice of 
appeal in the record, the appeal was 
not taken within the statutory limi¬ 
tation of time, it should be dismiss¬ 
ed, although reference is made in one 
of the affidavits to a notice given 
within 'such limitation, for as the lat¬ 
ter notice does not appear in the rec¬ 
ord it cannot be considered. 

Tex.—Jonas & Naumburg Corpora¬ 
tion v. Adu Tirdzniecibas Un Rup- 
niecibas Akciju Sabiedriba “Mich- 
lin Un Deli,” 222 N.T.S. 446, 220 
App.Div. 653. 

Rotation on trial court’s docket 
was sufficient evidence of defend¬ 
ant’s notice of appeal, even though 
notation was not carried forward and 
spread upon the minutes of court. 
Tex.—George v. Senter, Civ.App., 194 
S.W.2d 290, refused, no reversible 
error. 

Meaning not dear 

Such important papers as notice 
of appeal and service thereof on 
whose proper form and accuracy the 
jurisdiction of the supreme court de¬ 
pends should not be allowed to come 
before the supreme court m a condi¬ 
tion where such court cannot deter¬ 
mine what they mean. 

Wyo.—Kansas-Wyoming Oil Corp. v. 
Greaser, 122 P.2d 840, 58 Wyo. 24. 

13. Ala.—Brock v. Stimpson, 43 So. 

2d 133, 253 Ala. 138—-Riddle v. Ad- 
: ams, 165 So. 848, 231 Ala. 596. 
Eutaw Ice, Water & Power Co. 


v. McGee, 76 So. 990, 16 Ala.App. 
258. 

Idaho.—Richardson v. Banbury, 225 
P. 1023, 39 Idaho 1—Chapman v. 
Boehm, 147 P. 289, 27 Idaho 150. 
Tex.—Brazell v. Irene Independent 
School Dist., Civ.App., 279 S.W. 
871—Queen City Motor Co. v. Tex¬ 
as Auto Supply Co., Civ.App., 229 
S.W. 591. 

Wyo.—Farmers State Bank of Riv¬ 
erton v. Investors Guaranty Cor¬ 
poration, 45 P.2d 1057, 48 Wyo. 319 
—Wyoming Automotive Co. v. 
Weisflog, 30 P.2d 490, 47 Wyo. 32 
—Simpson v. Occidental Building 
& Loan Ass'n, 19 P.2d 958, 45 Wyo. 
425—Lindback v. Lackey, 287 P. 
320, 41 Wyo. 493—Koch v. Koch, 
287 P. 85, 41 Wyo. 450—Culbert-|. 
son v. Ainsworth, 181 P. 418, 26 
Wyo. 214. 

4 C.J. p 43 note 43. 

Manner of showing service 

“Where no return of service is 
indorsed upon or annexed to a bill 
of exceptions (no acknowledgment of 
service having been made), the writ 
of error will be dismissed. Service 
of such bill of exceptions cannot be 
shown in the Supreme Court by an 
entry of service by the sheriff, or by 
an affidavit of service by counsel for 
plaintiff in error, made after the writ 
of error has been filed in the office 
of the clerk of the Supreme Court, 
although such entry of service and 
affidavit of service are filed in the 
office of the trial court and by him 
transmitted to the Supreme Court.” 
Ga.—Johnson v. McKelvin, 105 S.E. 
600, 150 Ga. 812. 

No adverse party before court in ab¬ 
sence of service 

Where no appearance by or for 
anyone as appellee has been entered, 
and the record fails to show that any 
citation or notice of appeal was is¬ 
sued or served on any adverse party 
as required by the code, the appeal 
must be dismissed, since there is no 
adverse party before the court 
against whom judgment could be en¬ 
tered in the event of a reversal. 
Ala—Eutaw Ice, Water & Power Co. 
v. McGee, 76 So. 990, 16 Ala.App. 
258. 

Service on attorney of record 

Where service of a citation in er¬ 
ror was made on the attorney of rec¬ 
ord, the record must show that it 
was an alias citation, and disclose 
the reasons for the failure of service 
on the defendants in person. 

Tex.—North River Ins. Co. v. Hip- 
sher, Civ.App., 274 S.W. 1019. 

14. Iowa.—Educational Film Ex¬ 
changes of Iowa v. Thornburg, 251 
N.W. 66, 21 Iowa 178. 

4 C.J. p 43 note 44. 
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Court clerk has mandatory duty 

of entering notice of appeal on trial 
docket, and it thereby becomes part 
of judgment roll or record proper 
and may be reviewed on appeal ei¬ 
ther by transcript or case-made. 

Okl.—Little v. Employer’s Casualty 
Co., 71 P.2d 687, 180 Okl. 628. 
Filed notice part of record 

“A notice of appeal filed with the 
clerk of the district court constitutes 
a portion of the record of said 
court.” 

Iowa.—Coggon State Bank v. Woods, 
238 N.W. 448, 451, 212 Iowa 1388. 
Record held insufficient to show filing 
of notice of appeal 
Under a statutory provision that 
the clerk shall, upon the filing there¬ 
of, make in the appearance docket a 
memorandum of the date of filing, 
although a notice of appeal is not a 
pleading which, under the statute, is 
not to be considered as filed until 
such entry is made, where no memo¬ 
randum has been made and the paper 
itself is not found in the clerk's 
office, there is no record that the 
notice of appeal was in fact served 
and filed, as contemplated by statute. 
Iowa.—Educational Film Exchanges 
of Iowa v. Thornburg, 251 N.W. 66, 
21 Iowa 178. 

15. Ala.—Glenn v. Glenn, 106 So. 
228, 214 Ala. 1. 

Mo.—Conrath v. Houchin, 34 S.W.2d 
190, 226 Mo.App. 261. 

4 C.J. p 44 note 57. 

Acknowledgment of notice of appeal 
held sufficient 

A written acknowledgment of a no¬ 
tice of appeal on the transcript by 
the attorneys for appellee was suffi¬ 
cient to confer jurisdiction on the 
court. 

Ala.—Glenn v. Glenn, 106 So. 228, 
214 Ala. 1. 

Transcript held to show compliance 
with statute and rule as to no¬ 
tice 

A transcript showing issuance of 
writ of error to which was attached 
notice receipted by appellee’s counsel 
sufficiently showed compliance with 
the statute and rule relating to suing 
out writs, the statute requiring no¬ 
tice in writing of suing out of writ 
of error to be served on plaintiff or 
his attorney and the rule providing 
that notice of writs of error with 
their acceptance, waiver, or return of 
service indorsed thereon shall be filed 
with the clerk and attached by him 
to the transcript and shall be the 
only evidence that notice was given. 
Mo.—Conrath v. Houchin, 34 S.W. 2d 
190, 226 Mo.App. 261. 

16. N.C.—Atkinson v. Asheville St. 
R. Co., 18 S.E. 254, 113 N.C. 581. 

4 C.J. p 44 note 58. 
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of, or the giving of notice of appeal in open 
court. 17 

If the record is deficient in this respect the ap¬ 
pellate proceeding ordinarily will be dismissed for 
want of jurisdiction, 18 although it has been held 
that it is the actual fact of notice and service that 
determines the jurisdiction of the appellate court, 
rather than the record thereof, and that such fact 
may be otherwise established. 19 

According to some authorities it is not necessary 
to set out the notice of appeal in full, an allegation 
of due service being sufficient if it is not denied; 20 
but in other jurisdictions it has been held that the 
record must contain the notice of appeal, or a copy, 
and that it is not sufficient for the clerk to certify 
that such notice was filed. 21 

A provision that the clerk of the trial court notify 
the judge of the court before whom the action was 
tried that the record on appeal is perfected and on 
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file does not require the record to show that such 
notice was given. 22 

§ 688. Jurisdictional Amount 

Where appellate jurisdiction is dependent on the 
existence of a jurisdictional amount the record must show 
that the amount or value of the thing or the matter in 
controversy is sufficient to confer jurisdiction on the ap¬ 
pellate court. 

Where appellate jurisdiction is dependent on the 
existence of a jurisdictional amount, the record 
ordinarily must show that the amount or value of 
the thing or matter in controversy is sufficient to 
confer jurisdiction on the appellate court 23 or that 
the cause belongs to a class expressly excepted by 
statute from the operation of the general rule. 24 

Stipulation as to amount . While a stipulation of 
the parties as to the amount is not controlling, it 
may in the discretion of the court be regarded, with 
reference to the other facts appearing in the record 


17. Tex.—Slaughter v. Slaughter, 
Civ.App., 276 S.W. 724. 

4 C.J. p 43 note 45, p 44 notes 53, 56. 

Method of showing notice of appeal 
in open court in record 

(1) The action of the trial court in 
signing minutes, as required by law, 
enters of record a notice of appeal, 
which had previously been given in 
open court. 

Tex.—Slaughter v. Slaughter, supra. 

(2) Although notice of intention to 
appeal given in open court appears 
in the minutes of the clerk of court, 
which minutes are no part of the 
record, such recital is insufficient to 
show compliance with the statute re¬ 
specting notice of intention to ap¬ 
peal. 

Okl.—Anderson v. Stevenson, 277 P. 
922, 136 Okl. 282—Smith v. Fash, 
251 P. 496, 122 Okl. 104. 

(3) Although the minutes of the 
clerk of court fail to show notice of 
appeal given in open court, where 
the “journal entry which was entered 
. . . evidences the fact that notice 
was given in open court, and where 
such notice was given, and journal 
entry of the proceedings recites that 
it was done, the requirement of the 
statutes have been met.” 

Okl.—Rorex v. Karcher, 224 P. 696, 
697, 101 Okl. 195. 

18. Ala.—Brock v. Stimpson, 43 So. 
2d 133, 253 Ala. 138—Riddle v. Ad¬ 
ams, 165 So. 848, 231 Ala. 596. 

Ariz.—Thomas v. Speese, 132 P. 1137, 
14 Ariz. 556. 

Iowa.—State v. Clossner, 51 N.W. 16, 
84 Iowa 401. 

N.C.—Mason v. Moore County Bd. of 
Com’rs, 51 S.E.2d 6, 229 N.C. 626. 
Or.—Schaeffer v. Montgomery Ward 
& Cd., 120 P.2d 235, 167 Or. 679. 


Tex.—Ortega v. Employers Cas. Co., 
Civ.App., 223 S.W.2d 663. 

4 C.J. p 43 notes 46-50. 

10. Nev.—Orleans Hornsilver Min¬ 
ing Co. v. Le Champ D’Or French 
Gold Mining Co., 280 P. 887, 52 
Nev. 85. 

Tex.—Drake v. Yawn, Civ.App., 248 
S.W. 726. 

4 C.J. p 44 note 55. 

20. Iowa—Stearns Paint Mfg. Co. 
v. Comstock, 96 N.W. 869, 121 Iowa 
430. 

4 C.J. p 43 note 51. 

21. Idaho.—Bain v. Tolley, 2.26 P. 
1069, 39 Idaho 174. 

4 C.J. p 44 note 52. 

Only original allowed to become part 
of record 

Where the original notice of ap¬ 
peal only may become a part of such 
record, a motion to strike must be 
granted as to the copy of the notice 
of appeal, for such copy is not prop¬ 
erly a part of the record on appeal. 
Nev.—Gray v. Coykendall, 293 P. 436, 
53 Nev. 113. 

Substance or copy of notice of appeal 

Under the practice in some states 
the abstract of record must include 
either the substance, or a copy, of 
the notice of appeal. 

Wyo.—Simpson v. Occidental Build¬ 
ing & Loan Ass’n, 19 P.2d 958, 45 
Wyo. 425. 

22. Wyo.—Carstensen v. Brown, 185 
P. 567, 26 Wyo. 356. 

23. Ky.—Eversole v. Combs, 287 S. 
W.2d 923—Mullins v. Hall, 273 S. 
W.2d 831—McLean v. Thurman, 
273 S.W.2d 825. 

La.—Nylka Land Co. v. City of New 
Orleans, 102 So. 477, 157 La. 366. 
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| La.—Chatman v. Barham, App., 72 
So.2d 584—Sharp v. Sharp, App., 
72 So.2d 580—Ott v. Dykes, 4 La.' 
App. 633. 

Mo.—Hogue v. Wurdack, 292 S.W.2d 
576, appeal transferred, see, App., 
298 S.W.2d 492—Juden v. Houck, 
228 S.W.2d 668, transferred, see, 1 
App., 231 S.W. 2d 839—Nies v. 
Stone, 108 S.W.2d 349, transferred, 
see 117 S.W.2d 407, 232 Mo.App. 
1226—Grant v. Bremen Bank & 
Trust Co., App., 108 S.W.2d 347- 
Village of Grandview of Jackson 
County, v. McElroy, 298 S.W. 760, 
318 Mo. 135—McGregory v. Gaskill, 
296 S.W. 123, 317 Mo. 122, trans¬ 
ferred, see, App., 296 S.W. 833. 

4 C.J. p 44 note 59. 

Speculation or conjecture 

(1) “Speculation or conjecture as 
to the amount in dispute cannot be 
indulged in for the purpose of deter¬ 
mining jurisdiction. ... It must 
affirmatively appear from the record 
in the case.” 

Mo.—City of Doniphan v. Cantley, 50 
S.W.2d‘ 658, 659, 330 Mo. 639, trans¬ 
ferred, see, App., 52 S.W.2d 417. 

(2) The court cannot indulge in 
conjectures as to the actual or mar¬ 
ket value of shares of stock, which 
are the subject of the controversy, 
on the mere statement in the record 
that they are of a certain par value. 
Mo.—McGregory v. Gaskill, 296 S.W. 

123, 317 Mo. 12 2, transferred, see, 
App., 296 S.W. 833. 

24. Tex.—Ray v. San Antonio, etc., 
R. Co., 45 S.W. 479, 18 Tex.Civ. 
App. 665. 

Va.—Ward Lumber Co. v. Hender¬ 
son-White Mfg. Co., 59 S.E. 476, 
107 Va. 626, 17 L.R.A.,N.S., 324. 

4 C.J. p 44 note 60. 
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of the particular case, as sufficient proof of the 
amount in controversy to sustain its jurisdiction. 25 

§ 689. Constitutional Question 

If the jurisdiction of the appellate court is dependent 
on the existence of a constitutional question, the record 
must show that the question was properly raised in the 
trial court and there decided. 

When the jurisdiction of the appellate court is 
dependent on the existence of a constitutional ques¬ 
tion, the record must show clearly that the ques¬ 
tion was properly raised in the trial court, and was 
decided there. 26 


§ 690. Rendition and Entry of Appealable 
Judgment, Order, or Decree 

Usually the record must show the entry of an appeal- 
able judgment, decree, or order, by setting it out in full; 
and a mere recital of the clerk, or a recital in the tran¬ 
script, appeal bond, or notice of appeal, will not suffice. 

Generally the record must show the rendition and 
entry in the lower court of an appealable judgment, 
decree, or order, presenting a final adjudication 
against appellant or plaintiff in error as to some 
right claimed by him. 27 


25. TJ.S.—U. S. v. Trans-Missouri 
Freight Assoc., Kan., 17 S.Ct. 540, 
166 U.S. 290, 41 L.Ed. 1007. 

26. Ill.-—Griveau v. South Chicago 
City R. Co., 73 N.E. 309, 213 Ill. 
633, 2 Ann.Cas. 24. 

Va.—Adkins v. Richmond, 34 S.E. 
967, 98 Va. 91, 81 Am.S.R. 705, 47 
L.R.A. 583. 

4 C.J. p 44 note 60 [b], p 45 note 63. 

27. Ala.—Birmingham Ry., Light & 
Power Co. v. Compton, 69 So. 607, 
194 Ala 692. 

Hicks v. Peterson, 180 So. 133, 
28 Ala.App. 170. 

Colo.—Schtul v. Christ, 287 P.2d 661, 
132 Colo. 293—French v. Haar- 
hues, 287 P.2d 278, 132 Colo. 261 
—Sullivan v. Homier, 287 P.2d 53, 
132 Colo. 230—Howard v. Ameri¬ 
can Law Book Co., 212 P.2d 1006, 
121 Colo. 5—English v. Colorado 
New Beer Mfg. Co., 236 P. 783, 77 
Colo. 288—La Plant v. Axelson, 209 
P. 637, 72 Colo. 95. 

Fla.—Brown v. Linton, 70 So.2d 832 
—Peace Creek Drainage Dist. v. 
Turner, 121 So. 469, 97 Fla. 486. 

Ga.—Bennett v. Smiley, 130 S.E. 359, 
34 GaApp. 511—Moore v. Pruden¬ 
tial Life Ins. Co. of America, 126 
S.E. 856, 33 GaApp. 566—Head v. 
Jordon, 125 S.E. 733, 33 GaApp. 
170—Farmer v. White Sewing 
Mach. Co., 116 S.E. 224, 29 GaApp. 
65—Kokomo Rubber Co. v. Ander¬ 
son, 114 S.E. 64, 29 GaApp. 98— 
Oliver v. Gordy, 108 S.E. 250, 27 
GaApp. 349. 

Idaho.—First Nat. Bank v. Poling, 
248 P. 19, 42 Idaho 636. 

Ill.—Carey v. National Tea Co., 115 
N.E.2d 906, 351 Ill.App. 569—Gus- 
tafson v. Libertyville Motors, 123 
N.E.2d 135, 4 Ill.App.2d 83—Bea¬ 
dles v. Servel Inc., 100 N.E.2d 405, 
344 Ill.App. 133—Humphreys v. 
Orrey, 220 Ill.App. 523. 

Ind.—Fitzgerald v. Merchants’ Nat. 
Bank of Indianapolis, 125 N.E. 650, 
72 Ind.App. 255. 

Iowa.—-Lotz v. United Food Markets, 
283 N.W. 99, 225 Iowa 1397. 

Ky.—Phillips v. Green, 238 S.W. 742, 
194 Ky. 254. 


La.—Franke v. Shaw, 97 So. 793, 154 
La 508. 

Harris v. Louisiana State Nor¬ 
mal College, 138 So. 182, 18 La. 
App. 270. 

Mo.—Peterson v. City of St. Joseph, 
156 S.W.2d 691, 348 Mo. 954—Smith 
v. Pettis County, 136 S.W.2d 282, 
345 Mo. 839. 

White v. Nelson, App., 283 S.W. 
2d 926—Crabtree v. Bankers Life 
Ins. Co. of Des Moines, Iowa, 128 S. 
W.2d 1089, 233 Mo.App. 1067- 

State ex rel. Millspaugh v. Victory 
Home Owners’ Savings & Loan Co. 
of America App., 291 S.W. 1080. 
N.J.—Caporaso v. Durante, 38 A. 2d | 
133, 132 N.J.Law 16, affirmed 40 A. 
2d 649, 132 N.J.Law 419—Ruoff v. 
Blasi, 191 A. 877, 118 N.J.Law 314 
—Anderson v. Freehafer, 139 A. 
29, 104 N.J.Law 162. 

Savoy Building & Loan Ass’n v. 
Trucillo, 187 A. 759, 14 N.J.Misc. 
847—Harrington v. Greidanus, 157 
A. 384, 9 N.J.Misc. 1340—State v. 
Moore, 139 A. 246, 5 N.J.Misc. 986. 
N.Y.—Campanelli v. Kretzer & Son, 
Inc., 151 N.Y.S.2d 516, 1 A.D.2d 
1024—Jahss v. Lichterman, 98 N.Y. 
S.2d 484, 277 App.Div. 907—Fer¬ 
nandes v. Fernandes, 87 N.Y.S.2d 
707, 274 App.Div. 777—McGuire v. 
Metropolitan Life Ins. Co., 49 N.Y. 
S.2d 24, 268 App.Div. 790, appeal 
denied 50 N.Y.S.2d 677, 268 App. 
Div. 862—Jacobs v. Jacobs, 299 N. 
Y.S. 187, 252 App.Div. 794—New¬ 
burgh Dress Co. v. Nadler & Nad- 
ler, 296 N.Y.S. 158, 251 App.Div. 
330—Dell'Osso v. Everett, 200 N. 
Y.S. 840, 206 App.Div. 718. 

Bruno v. Vernon Park Realty, 
Inc,, 154 N.Y.S.2d 587—Ruina v. 
Nu Car Carriers, Inc., 154 N.Y.S.2d 
504—Sproul-Bolton v. Cleland, 54 
N.Y.S. 2d 11. 

Ohio.—Relief Ass’n of Union Works, 
Carnegie Steel Co. v. Equitable 
Life Assur. Soc. of U. S., 25 N.E. 
2d 352, 63 Ohio App, 91, appeal dis¬ 
missed 40 N.E,2d 428, 139 Ohio St 
394—City of Cincinnati v. Bell, 
187 N.E. 373, 45 Ohio App. 524. 

Okl.—Long v. McMahan, 241 P.2d 185, 
205 Okl. 696—Turner v. Wells, 70 
P.2d 113, 180 Okl. 381—Jones v. 
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Jones, 9 P.2d 18, 155 Okl. 269— 
Grand Lodge of Brotherhood of 
Railroad Trainmen v. Scott, 274 P. 
27, 135 Okl. 74—Dusbabek v. Bow¬ 
ers. 270 P. 3, 132 Okl. 179—Brouse 
v. Whitney, 265 P. 1048, 130 Okl. 
144—Butler v. Butler, 255 P. 580, 
124 Okl. 245—Feterly v. Gage, 253 
P. 499, 122 Okl. 229—Lillard v. 
Meisberger, 240 P. 1067, 113 Okl. 
228—Mead v. Vance, 236 P. 889, 110 
Okl. 167—Alexander v. Phelan, 222 
P. 510, 97 Okl. 272—Malaski v. Far¬ 
ris, 219 P. 323, 93 Okl. 81—Negin v. 
Picher Lumber Co., 186 P. 205, 77 
Okl. 285—Board of Com’rs of 
Mayes County v. Vann, 159 P. 297, 
60 Okl. 86—Harriss v. Leeper Bros. 
Dumber Co., 157 P. 739, 57 Okl. 662 
—Boorigie Bros. v. Rainey-Davis 
Mercantile Co., 147 P. 774, 47 Okl. 
97—Mobley v. Chicago, R. I. & p. 
Ry. Co., 145 P. 321, 44 Okl. 788. 

S.C.—Middleton & Co. v. Atlantic 
Coast Line R. Co., 130 S.E. 552, 
133 S.C. 23. 

Tex.—Dorsey v. Cutbirth, Civ.App., 
178 S.W.2d 749, error refused— 
Northwest Motors v. Muirhead, 
Civ.App., 68 S.W.2d 242—Wil¬ 
liams v. Land, Civ.App., 300 S.W. 
990—Williams v. Trinity Gravel 
Co., Civ.App., 297 S.W. 878—Reyn¬ 
olds v. Gilbert, Civ.App., 284 S.W. 
330—Nordyke v. James, Civ.App., 
272 S.W. 247—Roth v. Loftin, Civ. 
App., 218 S.W. 89—Herrick Hard¬ 
ware Co. v. Beard, Civ.App., 199 S. 
W. 526—Cisco Oil Mill v. Shepherd, 
Civ.App., 176 S.W. 822. 

Utah.—Yusky v. Chief Consol. Min¬ 
ing Co., 236 P. 452, 65 Utah 269— 
Lukich v. Utah Const. Co., 160 P. 
270, 48 Utah 452—Lukich v. Utah 
Const. Co., 150 P. 298, 46 Utah 317. 

Wyo.—Laramie Auto Co. v. Bundy, 
289 P. 1096, 42 Wyo. 68—Sandgren 
v. Bundy, 289 P. 1096, 42 Wyo. 66— 
W. H. Holliday Co. v. Bundy, 289 P. 
1094, 42 Wyo. 61—Lawer v. Kline, 
282 P. 1061, 41 Wyo. 167—Barnett 
v. Bankers’ Finance Ass’n, 268 P. 
1025, 38 Wyo. 511. 

4 C.J. p 45 note 64, p 46 notes 65, 66, 
p 48 note 84. 

Allowance. or disallowance of appeal 
An objection that a person was not 
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Where the objection is to the disposition of a 
demurrer, usually the record must show the entry of 
a judgment sustaining or overruling a demurrer; a 
mere showing in the record that the demurrer was 
sustained or overruled is insufficient. 28 It has been 
held, however, that where it appears by a bill of ex¬ 
ception, over the signature of the judge, that the 
demurrer was overruled, that is enough, although no 
order overruling the demurrer is in the record. 29 
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Where an appeal is taken from an order allowing 
or denying a motion to modify, vacate, or otherwise 
affect the judgment, the record must contain both the 
order and the judgment, 30 together with the grounds 
for the motion. 31 When, however, an order grant¬ 
ing or denying a motion for a new trial is an ap¬ 
pealable order, the record on such an appeal need not 
disclose a judgment in the case. 32 Moreover, the 
fact that the record discloses no formal denial of 


allowed to appeal from a judgment 
is not re viewable where no order or 
decree of the court below concerning 
such appeal appears in the record. 
Ala.—Kimball v. Cunningham Hard¬ 
ware Co., 73 So. 323, 197 Ala. 631. 

Minute entry Insufficient 

“It must appear from the record 
that there was a judgment entered 
upon the order evidenced in the min¬ 
ute entry. The minute entry is not 
sufficient.” 

Utah.—Williams v. Tuckett, 95 P.2d 
982, 98 Utah 398—Omega Inv. Co. 
v. Woolley, 284 P. 523, 75 Utah 274. 

Necessity of showing recording 

(1) “This record evidently . . . 
sets forth an oral statement made in 
open court at the time of the rendi¬ 
tion of the judgment, made by the 
court and the attorneys for plaintiff 
and defendant, and is not a record 
taken from any records or journals 
of the court or clerk, and there is no 
affirmative showing in the record 
that any journal entries were ever 
drawn, filed or recorded . . . and 
there is no record, as disclosed by 
the case-made, upon which this court 
can base jurisdiction.” 

Okl.—Malaski v. Parris, 219 P. 323, 
324, 93 Okl. 81. 

(2) It has been held, however, that 
the fact that the case-made on ap¬ 
peal fails affirmatively to show the 
recording of the judgment in the 
lower court as required by statute 
does not necessarily oust the appel¬ 
late court of jurisdiction. 

Okl.—Ashinger v. White, 232 P. 850, 
106 Okl. 19. 

Record held sufficient to show rendi¬ 
tion and entry of judgment 

(1) Generally. 

Ark.—C. M. Farmer Stave & Heading 
Co. v. Whorton, 102 S.W.2d 79, 193 
Ark. 708. 

Wyo.—Cottier v. Sullivan, 31 P.2d 
675, 47 Wyo. 72. 

(2) “In oral argument on behalf of 
appellant it was suggested that there 
is nothing in the record to show that 
any formal judgment was rendered. 
We do not find any merit in the sug¬ 
gestion. The minutes of the district 
court, of date, July 24, 1920, show 
that, for the; reasons assigned in a 
written opinion filed on said day, 
judgment was entered for plaintiff. 
At the end of these written reasons, 


which were signed by the judge, and 
filed the same day, appears the de¬ 
cree. On May 18, 1921, appellant, on 
showing that ‘he is aggrieved by the 
judgment rendered herein, and that 
said judgment is contrary to the law 
and the evidence,’ etc., applied for 
and obtained a devolutive appeal; 
and in an agreement as to what facts 
are to be considered by this court, 
which agreement is signed by coun¬ 
sel representing the parties and filed 
in this court, it is shown that the 
judgment was read, rendered, and 
filed on July 24, 1920.” 

La.—Henderson v. Hollingsworth, 
102 So. 577, 578, 157 La. 474. 

(3) Where the record shows that 
the “precedent for judgment” was 
entered, and the clerk has certified 
that the “precedent for judgment” 
was a decree of the court, the record 
showed an entry of judgment. 

Ark.—City of Van Buren v. Lawson, 
255 S.W. 295, 160 Ark. 631. 

Date of entry 

Record on appeal must show, not 
only entry of judgment under re¬ 
view, but also date of entry. 

Wyo.—In re Pringle’s Estate, 67 P.2d 
204, 51 Wyo. 352, 110 A.L.R. 987. 

Order for entry of judgment 
Where award of arbitrator who 
was authorized to arbitrate dispute 
between parties to decide irrevocably 
the indebtedness of one to the other 
was not tainted by any of infirmities 
enumerated in statute, an order for 
entry of judgment would be consid¬ 
ered as a judgment and would be 
affirmed. 

N.Y.—Caporaso v. Durante, 38 A.2d 
133, 132 N.J.Law 16, affirmed 40 A. 
2d 649, 132 N.J.Law 419. 

Statement of counsel in briefs that 
judgment was rendered is insuffi¬ 
cient. 

Colo.—La Plant v. Axelson, 209 P. 
637, 72 Colo. 95. 

28. Ala.—Alabama Fuel & Iron Co. 
v. Vaughan, 88 So. 857, 205 Ala. 589 
—Taylor v. Taylor, 75 So. 912, 200 
Ala. 164. 

Empire Guano Co. v. Ellis, 98 So. 
38, 19 Ala.App. 463. 

Iowa.—Sullivan v. Coakley, 212 N.W. 
118. 

Okl.—Apple v. American Nat. Bank 
of Ardmore, 231 P. 79, 104 Okl. 69 
, —Jackson v. Fennimore, ' 230 P. 
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689, 104 Okl. 134—Graham v. Gra¬ 
ham, 157 P. 740, 57 Okl. 672. 

Tex.—De La Moriniere v. Sam, Civ. 
App., 8 S.W.2d 312—Davis v. Bak¬ 
er, Civ.App., 268 S.W. 766. 

Utah.—Robison v. Fillmore Commer¬ 
cial & Sav. Bank, 213 P. 790, 61 
Utah 398. 

4 C.J. p 46 note 67. 

Excepitions to pleadings 

The appellate court is not author¬ 
ized to pass on the ruling of the trial 
court on exceptions to the pleadings 
unless there is a judgment or order 
in the record showing such ruling. 
Tex.—Alsabrook v. Bishop, Civ.App., 
295 S.W. 646—Maunders v. Hanks, 
Civ.App., 278 S.W. 507—Baker v. 
Sparks, Civ.App., 234 S.W. 1109. 
Where no judgment in writing 
overruling the demurrer to the peti¬ 
tion was entered, and “what the 
judge orally declares is no judgment 
until it has been put in writing and 
entered as such,” an assignment of 
error thereon presents no question 
for decision. 

Ga.—McRae v. Smith, 137 S.E. 390, 
393, 164 Ga. 23. 

28. U.S.—Southwest Dairy Products 
Co. v. Coffee & Moore, C.C.A.Tex. f 
62 F.2d 174. 

|30. Neb.—La Selle v. Nicholls, 76 N. 

W. 870, 56 Neb. 458. 

4 C.J. p 46 note 69. 

31. Neb.—McKenna v. McCormick, 
83 N.W. 844, 60 Neb. 595. 

4 C.J. p 46 note 70. 

32. Ill.—Stranak v. Tomasovic, 32 
N.E.2d 994, 309 Ill.App. 177. 

Okl.—First Nat. Bank v. Davidson- 
Case Lumber Co., 153 P. 836, 52 
Okl. 695. 

4 C.J. p 46 note 71. 

Showing order on appeal from final 
judgment 

“While an appeal from the ruling 
of the trial court on a motion for a 
new trial will not be entertained un¬ 
less the record proper shows a judg¬ 
ement thereon ... a recital in 
the bill of exceptions of the motion, 
| the ruling of the court, and an ex¬ 
ception thereto by the party adverse¬ 
ly affected, is sufficient to present 
jthe question for review on appeal 
from the judgment on the verdict.” 
Ala.—May v. Middleton, 100 So. 640, 
: 641, 211 Ala. 459. 
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a motion before the end of the trial is immaterial 
where the court clearly indicated that the motion was 
denied and no prejudice was shown to have re¬ 
sulted.^ 

The judgment, order, or decree under review must 
be set out in the record proper, and its absence is 
not supplied by a mere recital in the bill of excep¬ 
tions, or other part of the record, that judgment has 


been entered. 33 Hence, a mere recital of the clerk 
will not suffice, 34 and neither will a recital in the 
transcript, 35 appeal bond, 36 or notice of appeal. 37 

The presence of the judgment is essential, even 
though the record contains a copy of a rule for judg¬ 
ment, 38 or the verdict of the jury, 39 or, in a trial 
without a jury, the judge’s findings of fact and con¬ 
clusions of law. 40 


32r5 Cal.—Palmer v. Wahler, 285 P. 
2d 8, 133 C.A.2d 705. 

33. Ala.—Pennsylvania R. Co. v. Al¬ 
lison Lumber Co., 88 So. 24, 17 Ala. 
App. 596. 

Cal.—-Timmons v. Coonley, 179 P. 
429, 39 C.A. 35. 

La.—Franks v. Shaw, 97 So. 793, 154 
La. 508. 

Mo.—Arcadia Timber Co. v. Evans, 
264 S.W. 810, 304 Mo. 674. 

Miss.—Heath v. Beck, App., 231 S.W. 
657, retransferred, see 225 S.W. 
993. 

N.J.—Tuska v. Yuska’s Estate, 176 
A. 133, 114 N.J.Law 157. 

N.Y.—Deders v. Wood, 156 N.Y.S. 
605. 

Okl.—Anderson v. Stevenson, 277 P. 
922, 136 Okl. 282—Dorchester v. 
Lewis, 270 P. 316, 132 Okl. 264- 
News Dispatch Printing & Audit 
Co. v. Board of Com’rs of Carter 
County, 270 P. 2, 132 Okl. 216— 
Feterly v. Gage, 253 P. 499, 122 
Okl. 229—Mead v. Vance, 236 P. 
889, 110 Okl. 167. 

Tex.—United Brothers of Friendship 
of Texas v. Wilson, Civ.App., 53 
S.W. 2d 95—De La Moriniere v. 
Sam, Civ.App., 8 S.W.2d 312—Wil¬ 
liams v. Land, Civ.App., 300 S.W. 
990. 

Utah.—Lukich v. Utah Const. Co., 
150 P. 298, 46 Utah 317. 

4 C.J. p 46 note 72—19 C.J. p 1226 
note 86. 

“A copy of the docket entries of 
the trial judge, even though they 
show that a judgment was entered, 
and state that said entries are re¬ 
corded in the minutes of the court, 
is not a copy of the actual judgment 
entered, and cannot take the place of 
same in a transcript on appeal.” 

Tex.—De La Moriniere v. Sam, Civ. 
App., 8 S.W. 2d 312, 314. 

Where order is not set forth liter¬ 
ally or in substance, the exception to 
an order of a certain date is not such 
as to raise any question for decision 
by the appellate court; “the court 
will not look through the record to 
find an order passed on that date.” 
Ga.—Ownby v. Barwick, 171 S.E. 567, 
177 Ga. 878. 

34. Ohio.—Pellegrino v. Pellegrino, 
App., 36 N.E.2d 3. 

Okl.—Anderson v. Stevenson, 277 P. 
922, 136 Okl. 282—Michaels v. Mi¬ 
chaels, 276 P. 737, 136 Okl. 176— 
News Dispatch Printing & Audit 


Co. v. Board of Com'rs of Carter 
County, 270 P. 2, 132 Okl. 216- 
Merchants' Southwest Fireproof 
Warehouse Co. v. Johnston, 243 P. 
186, 113 Okl. 146. 

4 C.J. p 47 note 73. 

35. Okl.—Motor Mortg. Co. v. Sand¬ 
ers, 284 P. 1115, 141 Okl. 253. 

4 C.J. p 47 note 74. 

Order found only in reporter’s tran¬ 
script 

(1) An appeal will not lie from a 
purported order which, according to 
the reporter’s transcript, was an¬ 
nounced orally, but which was nei¬ 
ther signed by the trial court, nor 
any entry made of it in the court 
minutes as prepared by the clerk, 
since a mere oral decision is of no 
avail for the purpose of appeal with¬ 
out an order of the court making it 
of record; in order that an order 
may be reviewed by an appellate 
court, it must not only be made, but 
it must also be entered in permanent 
form as a record of the court. 

Idaho.—First Nat. Bank v. Poling, 

248 P. 19, 20, 42 Idaho 636. 

(2) “The notes of the official court 
reporter do not constitute court min¬ 
utes proper, and an appeal will not 
ordinarily lie from a ruling or order 
orally made and found only in the 
reporter's transcript, under C.S. § 
7152. While C.S. § 6560, as amended 
by chapter 111, Sess.Laws of 1925, 
provides that the stenographic rec¬ 
ord made by the court reporter shall, 
when properly certified, 'constitute 
prima facie the minutes of the court, 
and may be used on all motions for 
new trials, review or appeal, when 
the minutes of the court may be 
used,’ this provision is intended to 
refer to the court’s rulings on ques¬ 
tions of procedure, the admissibility 
of evidence, motions to elect, mo¬ 
tions for nonsuit, or directed ver¬ 
dicts, and kindred subjects directly 
involved in the trial of the cause, 
and not to final rulings and orders 
orally announced on collateral issues 
not directly affecting the trial itself. 
This section was not intended by the 
Legislature to obviate the necessity 
of keeping a record by the clerk, and 
it does not refer to, nor affect, the 
appealable orders and interlocutory 
judgments specified in paragraph 2 
of C.S. § 7162, under which only this 
appeal could be taken.” 
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Idaho.—First Nat. Bank v. Poling, 
supra. 

(3) “No order overruling the mo¬ 
tion for new trial is contained in the 
record attached to the petition in er¬ 
ror. The only showing that the mo¬ 
tion for new trial was overruled is 
the reporter's transcript of the pro¬ 
ceedings had on the motion for new 
trial, which transcript is insufficient 
to present the action of the court 
thereon for review. . . . Where 
the record presented does not con¬ 
tain an order of the court overruling 
the motion for new trial, the recital 
in the record compiled from the re¬ 
porter’s shorthand notes showing the 
pronouncement of the court that ‘the 
motion for new trial is overruled, 
and exceptions allowed' is insuffi¬ 
cient, in the absence of such an or¬ 
der (in the journal), and there is 
nothing properly before the court 
for review." 

Okl.—Motor Mortg. Co. v. Sanders, 
284 P. 1115, 141 Okl. 253. 

Transcript of docket entries 

“There is in the record, under the 
heading ‘judgment of dismissal,’ a 
transcript of the docket entries of 
the trial court's docket to that effect, 
but alleged error in the ruling of the 
trial court will not be considered on 
appeal where the record contains 
nothing to show that such ruling 
was in fact made other than a tran¬ 
script of the notes on the judge’s tri¬ 
al docket. They constitute no part 
of the record on appeal and cannot 
properly be considered as such.” 

Tex.—De La Moriniere v. Sam, Civ. 
App., 8 S.W.2d 312, 313. 

36* Ill.—Breese Coal, etc., Co. v. Ol- 
ney Electric Light, etc., Co., 109' 
Ill.App. 539. 

4 C.J. p 47 note 75. 

37. N.Y.—Ridgway v. Bacon, 22 N. 
Y.S. 1016, 68 Hun 506. 

Smith v. Ely, 92 N.Y.S. 310, 46 
Misc. 458. 

38. N.J.—Thompson v. Bowne, 39 N. 
J.Law 2. 

39. Iowa.—McKissick v. Chandler, 
12 N.W. 629, 58 Iowa 757. 

4 C.J. p 47 note 78. 

40. Okl.—Dirtseller v. Carry, 235 P. 
538, 108 Okl. 206. 

4 C.J. p 47 note 79. 
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3. Jurisdiction 

§ 691. Trial Court 

All facts essential to the Jurisdiction of the trial 
court, such as convention and constitution of the court, 
and jurisdiction of parties and subject matter must, on 
appeal or writ of error, be shown by the record. 

All the facts essential to sustain the jurisdiction 
of the trial court must, on appeal or writ of error, 
be shown affirmatively by the record, 41 particularly 
when the court whose judgment is under review is 
one of inferior and limited, or of special, jurisdic¬ 
tion, 42 or where the proceedings are authorized by 
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of Lower Court 

statute only and are unknown to the common law. 43 
The whole record must be considered, however, in 
determining whether the court below had jurisdic¬ 
tion, since the fact that the judgment entry does not 
show jurisdiction does not warrant the conclusion 
that it did not exist. 44 

Convention and constitution of court. The record 
on appeal or error is fatally defective if it fails to 
show that the lower court was duly convened at the 
time and place and in the manner prescribed by 
law, 45 and that it was presided over by the judge or 


41. Ky.—Armes v. Louisville Trust 
Co., 206 S.W.2d 487, 306 Ky. 155. 
Tex.—Pettaway v. Pettaway, Civ. 
App., 177 S.W.2d 285—Fitzgerald v. 
Lane, Civ.App., 161 S.W.2d 523— 
Houston & T. C. Ry. Co. v. Bounds, 
Civ.App., 277 S.W. 401. 

4 C.J. p 48 note 89—28 C.J. p 1320 
note 80. 

Jurisdiction of trial court lield suf¬ 
ficiently shown 

“This action in detinue was com¬ 
menced in the inferior court of Wood- 
lawn (or for precincts 10, 34, and 46 
of Jefferson county) by the appellee 
as plaintiff in that court, against the 
appellant as defendant. From a judg¬ 
ment rendered in favor of the plain¬ 
tiff by the judge of the inferior court, 
the defendant prosecuted an appeal 
to the circuit court of Jefferson coun¬ 
ty. In that court the defendant mov¬ 
ed to vacate and annul th$ judgment 
of the inferior court as having been 
rendered by ‘a court unknown to the 
laws of Alabama.’ The motion hav¬ 
ing been overruled, the defendant du¬ 
ly ! reserved an exception to the 
court’s ruling. , The transcript from 
the docket of the judge of the in¬ 
ferior court sent up with the original 
papers to the circuit court shows a 
regular judgment, good in form, ren¬ 
dered by that oourt within the juris¬ 
diction conferred on it by law. Local 
Acts 1911, p 148 et seq. This act re¬ 
quires (section 6) that the law regu¬ 
lating appeals from oourts of justices 
of the peace shall apply to appeals 
from the inferior court, and section 
4720 of the Code provides that on ap¬ 
peals such cases must be tried de 
novo ‘according to equity and justice, 
without regard to any defect in the 
summons, or other process, or pro¬ 
ceedings before the justice.’ The re¬ 
citals in the appeal bond executed by 
the defendant to carry the case on 
appeal from the inferior court show 
a judgment within the jurisdiction of 
the court to have been rendered for 
the' plaintiff against the defendant, 
and the insistence to annul the judg¬ 
ment is without jtnerit.” 

Ala.—Tidwell v. 'Robinette, 68 So. 555, 
556, 12f Ala.App: 655.' ' 1 ' 


42. Mo—Doddridge v. Patterson, 121 
S.W. 72, 222 Mo. 146. 

N.Y.—Headley v. Siegel. 16 N.Y.S.2d 
784. 

4 C.J. p 48 note 90. 

Zt is not necessary that jurisdiction 
be set out in complaint and summons 
in such a case. 

N.Y.—Clyde, etc., Plank Road Co. v. 
Parker, 22 Barb. 323. 

43. Mich.—Harrison Granite Co. v. 
Pennsylvania R. Co., 108 N.W. 1081, 
145 Mich. 712. 

Mo.—Doddridge v. Patterson, 121 S. 
W. 72, 222 Mo. 146. 

4 C.J. p 49 note 91—52 C.J. p 153 
notes 67, 68. 

44. Mo.—Brown v. Woody, 64 Mo. 
547. 

45. Ala.—Richardson v. N. N. & T. 
J. Powell, 74 So. 364, 199 Ala. 275. 

Ill.—Hardy v. Jones, 138 N.E. 122, 
307 Ill. 149! 

4 C.J. p 49 note 94. 

Organization of trial court 

(1) “This court’s jurisdiction [Su¬ 
preme Court] depends upon the af¬ 
firmative appearance in the tran¬ 
script of the fact that the judgment 
from which the appeal is taken was 
rendered by a court organized accord¬ 
ing to law.’’ 

Ala.—Richardson v. N. N. & T. J. 
Powell, 74 So. 364, 365, 199 Ala. 275. 

(2) A caption as follows: “A tran¬ 
script of the records in a certain 
cause pending in the circuit court’’ 
of a named county of the state, tak¬ 
en in connection with the certificate 
of appeal, which recited that the reg¬ 
ister in chancery thereby certified 
that in the above-entitled cause a de¬ 
cree was rendered by the chancery 
court in that county, although in¬ 
formal, sufficiently shows the organ¬ 
ization of the lower court to warrant 
a consideration of the appeal. 

Ala-—Richardson v. N. N. & T. J. 

Powell, supra. 

(3) Since probate courts are con¬ 
tinually open for the probate of wills, 
the appellate court's jurisdiction of 
an appeal from an order denying, 
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probate of a will, where the tran¬ 
script showed that on all occasions 
when the probate court was called up¬ 
on to act, or in fact did act, the pre¬ 
siding judge was present, cannot be 
questioned on the ground that the 
transcript failed to show that there 
was a sufficient organization of such 
court. 

Ala.—Allen v. Scruggs, 67 So. 301, 
190 Ala. 654. 

Necessity of showing placita or con¬ 
vening order of court 

(1) The want of a placita is a fa¬ 
tal defect in the record. 

Ill.—Hardy v. Jones, 138 N.E. 122, 
307 Ill. 149. 

People v. Brewer ton Coal Co., 
253 Ill.App. 414. 

(2) A legally constituted court, du¬ 
ly convened, was sufficiently shown 
by the record where the transcript 
showed a placita or convening order 
of the court for the term at which 
the default and judgment orders in 
question were entered. 

Ill.—Paul v. Weber, 223 Ill.App. 257. 

(3) Where record on appeal con¬ 
tains a placita of any date before 
that of judgment and recital shows 
that other proceedings were had in 
lower court, no further placita is 
necessary. 

Ill.—Allied Coal & Mining Co. v. An¬ 
drews, 48 N.E. 2d 563, 318 Ill.App. 
415. 

(4) The purpose of a placita is to 
show that proceedings to be review¬ 
ed on appeal were had before a regu¬ 
larly and properly constituted and 
convened court. 

Ill.—Allied Coal & Mining Co. v, An¬ 
drews, supra. 

(5) One placita in record on appeal 

at commencement of proceedings to 
be reviewed is adequate, and appeal 
will not be dismissed because record 
contains no placita of court term in 
which order appealed from was en¬ 
tered. | 

Ill.—Allied Coal & Mining Co. v. Anr 

drews, supra. . , 
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judges lawfully designated for that purpose. 46 Al- order that the judgment below may be reversed. 50 

though the transcript does not contain the order On the other hand, where the judgment on the merits 

calling the term, it has been held that appellant will is not by default, defendant will be presumed to have 

be permitted to file certified copies of the minutes been properly in court unless the record shows af- 

of the lower court, showing the order calling and the firmatively that he was not; 51 and, where appel- 

order continuing the term, to meet the jurisdictional lant does not question the court’s jurisdiction, the 

question. 47 record is not defective although no process upon 

Jurisdiction of . parties. A judgment by default appellant is set out in the records 
will be reversed unless the record shows the issuance Usually if it is necessary for the record to show 
and service of appropriate process 48 or an appear- the issuance and service of process, the summons 

ance by defendant. 49 On appeal from an order dis- or citation and return, where there was personal 

missing the case on a special appearance for the pur- service, or the affidavits for, order of, and proof of, 

pose of objecting to the jurisdiction of the court, publication, where there was service by publication, 

the record on appeal must show such jurisdiction in must be copied into the record; 58 and, in their ab- 


46. Fla.—Forcum v. Symmes, 133 
So. 88, 101 Fla. 1266. 

4 C.J. p 49 note 95. 

Authority or appointment of special 
judge 

(1) When a cause is tried by a 
special judge, the record must show 
affirmatively that he was legally se¬ 
lected and qualified. 

Ark.—Wall v. Looney, 12 S.W. 202, 
52 Ark. 113. 

4 C.J. p 49 note 96. 

(2) “When the circuit judge of one 
circuit is by the Governor's order 
holding court in another circuit, the 
executive order should be entered of 
record in the minutes of the court in 
which he is holding court, and an ap¬ 
peal taken from an order made by 
him in a cause pending in such court 
is subject to dismissal unless the ex¬ 
ecutive order so entered of record in 
such court appears in the transcript 
of record on appeal, or is subsequent¬ 
ly by appropriate procedure season¬ 
ably made a part of the record on 
such appeal.” 

Fla.—Forcum v. Symmes, 133 So. 88, 
101 Fla. 1266. 

(3) On the other hand, it has been 
held that there is a presumption 
that the special judge acted under 
proper authority. 

Va.—Smith v. White, 59 S.E. 480, 107 
Va. 616. 

(4) The disqualification of the reg¬ 
ular judge sufficiently appears on the 
record, and there is a sufficient show¬ 
ing of the necessity of having a spe¬ 
cial judge try the case, where the 
record, although failing to show why 
the special judge was called, shows 
that the regular judge was, prior to 
his election, attorney for a party to 
the action. 

Ind.—Folger v. Barnard, 125 N.E. 460, 
73 Ind.App. 523. 

(5) Where record shows that a spe¬ 
cial judge was ‘presiding, his acts 
are not void even though record con¬ 
tains no evidence of an agreement 
authorizing him to act. 


Ala.—Riley v. Wilkinson, 23 So.2d 
582, 247 Ala. 231. 

Presumption that regular judge pre¬ 
sided 

(1) Where the record fails to show 
that a special judge presided at the 
trial, the presumption is that the 
regular judge presided. 

Ark.—Arkadelphia Lumber Co. v. As- 
man, 79 S.W. 1060, 72 Ark. 320. 

(2) The fact that a special judge 
presided at the trial must appear in 
the record proper and cannot be sup¬ 
plied by a bill of exceptions. 

Ark.—Arkadelphia Lumber Co. v. As- 
man, supra. 

4 C.J. p 50 note 97. 

47. Tex.—Edwards v. Edwards, Civ. 
App., 288 S.W. 634, reversed on 
other grounds in part and affirmed 
in part, Com.App., 295 S.W. 581. 

48. Mont.—Griffith v. Montana 
Wheat Growers’ Ass’n, 244 P. 277, 
75 Mont. 466. 

N.C.—Beck v. Lexington Coca Cola 
Bottling Co., 5 S.E.2d 855, 216 N.C. 
579. 

Tex.—Osterman v. State, Civ.App., 
265 S.W.2d 121, error refused— 
Walker v. Koger, Civ.App., 99 S.W. 
2d 1034, error dismissed—Owen v. 
City of Eastland, Civ.App., 37 S.W. 
2d 1053—Hable v. Owens, Civ.App., 
271 S.W. 131—Bonner Oil Co. v. 
Gaines, Civ.App., 179 S.W. 686, af¬ 
firmed 191 S.W. 552, 108 Tex. 232. 

4 C.J. p 50 note 1. 

No presumption, of jurisdiction. 

Upon a direct attack by appeal, 
the presumption that the court ren¬ 
dering a judgment by default had ju¬ 
risdiction of the person of defendant 
does not obtain. 

Mont.—Griffith v. Montana Wheat 
Growers’ Ass'n, 244 P. 277, 75 Mont. 
466. 

Date of service as requisite 
A judgment by default will be re¬ 
versed although the record shows 
service of process, if it fails to show 
the date of such service. 

Tex.—Lester v. Bovina First State 
Bank, Civ.App., 139 S.W. 661. 
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49. Mo.—B. F. Goodrich Rubber Co. 
v. Bennett, 281 S.W. 75, 222 Mo.App. 
510. 

Tex.—Osterman v. State, Civ.App., 
265 S.W.2d 121, error refused. 

4 C.J. p 50 note 2. 

50. Iowa.—Pendy v. Cole, 233 N.W. 
47, 211 Iowa 199. 

Kecord held insufficient to show ju¬ 
risdiction 

“The burden rested upon the plain¬ 
tiff to sustain the jurisdiction by 
showing an adequate original notice 
and the service thereof. The plain¬ 
tiff, however, offered no evidence of 
any kind. The original notice, if 
any, was not on file, nor was it pro¬ 
duced at the hearing. No document 
in support of the jurisdiction was 
presented to the consideration of the 
court except the purported copies. 
Exhibits A and B, which were pre¬ 
sented by the defendant as the only 
papers sought to be served upon him. 
These exhibits purport to be literal 
and complete copies, and are so set 
forth in the abstract. They are not 
signed by the plaintiff or by attorney 
in his behalf. Nor are they address¬ 
ed to the defendant. Nor do they 
contain any caption. There is noth¬ 
ing in the body of the notices which 
discloses who the plaintiff is or who 
the defendant is. We realize that 
the absence of these requisites may 
be the result of inadvertence in set¬ 
ting forth the exhibits in the record. 
But we are required to take the rec¬ 
ord as the appellant presents it. Suf¬ 
ficient to say that, upon the record, 
as presented by appellant’s abstract, 
the plaintiff wholly fails to sustain 
the jurisdiction of the court in the 
matter.” 

Iowa.—Pendy v. Cole, 233 N.W. 47, 48, 
49, 211 Iowa 199. 

51. Minn.—Davidson v. Farrell, 8 
Minn. 258. 

52. Mo.—B. F. Goodrich Rubber Co. 
v. Bennett, 281 S.W. 75, 222 Mo.App. 
510. 

5% Tex.—Ginn v. Southwest Bitu- 
lithic Co., Civ.App., 149 S.W.2d 201, 
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sence, service, as a rule, cannot be shown by a mere 
recital 54 unless there is a statutory provision permit¬ 
ting proof to be made in this manner. 55 It has 
been held, however, that a recital that it appeared 
to the satisfaction of the court that process had 
been served is conclusive. 56 

Where the record shows an appearance by defend¬ 
ant, it is not necessary that the transcript should 
contain a copy of the citation or summons. 57 Al¬ 
though the record proper fails to show any entry 
of appearance by appellant waiving process, the 
record is not defective in this respect where, from 
the record, the court has no difficulty in learning 
that appellant was present at the hearing in ques¬ 
tion; 58 and where a party defendant appears, and 
his appearance is recited in the judgment, the failure 
of the record to show an appearance or answer filed 
is not ground for a reversal. 59 

Jurisdiction of subject matter. Where the subject 
matter of the litigation is real estate, the record 
must show that the trial court had jurisdiction, 60 
but, if the court was one of general jurisdiction and 
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nothing appears in the record to show that the land 
was not in the jurisdiction of the court, it will 
be presumed that it exercised its jurisdiction right¬ 
fully. 61 Where jurisdiction of the trial court is 
dependent upon the amount or the value of the prop¬ 
erty involved, the record must show affirmatively 
that the amount or value in controversy was suffi¬ 
cient to confer, or did not exceed, the jurisdiction. 62 

§ 692. Intermediate Court 

The jurisdiction of an intermediate court the Judg¬ 
ment or ruling of Which is sought to be reviewed must 
appear from the record. 

In proceedings to review the judgment of an in¬ 
termediate court, the jurisdiction of such court must 
appear from the record, 63 which must show the ren¬ 
dition of a judgment in the trial court 64 and the 
taking and perfection of an appeal to such inter¬ 
mediate court within the time required by law. 65 

The rules applicable with respect to the record in 
proceedings to review an intermediate appellate 
court’s decision in a case originating in a justice’s 
court are discussed in Justices of the Peace § 236. 


4. Proceedings Sustaining Judgment, Order, or Decree 


§ 693. In General 

Although matters which have no bearing on the is¬ 
sues* involved need not be included in the record, the 


record must show that the action was properly consti¬ 
tuted in the court below and was legally maintainable. 

Although matters which have no bearing on the 


error dismissed, judgment correct 
—Owen v. City of Eastland, Civ. 
App., 37 S.W.2d 1053—Broun v. 
Hayslip, Civ.App., 283 S.W. 177— 
Hable v. Owens, Civ.App., 271 S.W. 
131. 

4 C.J. p 50 note 7. 

Compliance with rule or statute re¬ 
quired 

Compliance with every condition of 
rule or statute dealing with construc¬ 
tive service must affirmatively appear 
from the record. 

Colo.—Coppinger v. Coppinger, 274 P. 
2d 328, 130 Colo. 175. 

54. Tex.—Ginn v. Southwest Bitu- 
lithic Co., Civ.App., 149 S.W.2d 201, 
error dismissed, judgment correct 
—Broun v. Hayslip, Civ.App., 283 
S.W. 177. 

4 C.J. p 50 note 8. 

Recital of service in judgment as in¬ 
sufficient 

In the absence of an appearance, a 
judgment by default will be reversed 
unless the record shows the issuance 
and service of appropriate process, 
even though the judgment contains 
a recital that defendant was duly 
served. 

Tex.—Osterman v. State, Civ.App., 
' 265 S.W.2d 121, error refused— 


Broun v. Hayslip, Civ.App., 283 S. 
W. 177—Southern Surety Co. v. Mc¬ 
Guire, Civ.App., 275 S.W. 845—Ha¬ 
ble v. Owens, Civ.App., 271 S.W. 
131—Mays & Mays v. Flattery, 
Civ.App., 252 S.W. 860—Steger v. 
May, Civ.App., 202 S.W. 989—Bon¬ 
ner Oil Co. v. Gaines, Civ.App., 179 
S.W. 686, affirmed 191 S.W. 552, 108 
Tex. 232. 

4 C.J. p 50 note 3. 

55. Ark.—White v. Smith, 39 S.W. 
555, 63 Ark. 513. 

4 C.J. p 51 note 11. 

56. Ind.—Hawkins v. Hawkins, 28 
Ind. 66. 

4 C.J. p 50 note 9. 

57. Tex.—Purdie v. Stephenville, 
etc., R. Co., Civ.App,, 144 S.W. 364. 

4 C.J. p 51 note 10. 

58. Mo.—B. F. Goodrich Rubber Co. 
v. Bennett, 281 S.W. 75, 222 Mo. 
App. 510. 

59. Tex.—Lester v. Bovina First 
State Bank, Civ.App., 139 S.W. 661. 

60. Mo.—Snitjer v. Downing, 80 Mo. 
586. 

61. Mo.—Schad v. Sharp, 8 S.W. 549, 
95 Mo. 573. 

62. Tex.—McMillan v. First Nat. 
BOJik, Civ.App M 269, S.W. 112—Ox- 
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weld Acetylene Co. v. Cole, Civ. 
App., 203 S.W. 444—Bush v. Camp¬ 
bell, Civ.App., 201 S.W. 1055. 

4 C.J. p 51 note 14. 

63. Tex.—Goodwin v. Walker, Civ. 
App., 124 S.W. 462—Texas, etc., R. 
Co. v. Jordan, Civ.App., 83 S.W. 
1105. 

64. Me.— Corpus Juris Secundum cit¬ 
ed in State v. Lawrence, 196 A. 644, 
645, 135 Me. 511. 

N.J.—Feist v. Jerolamon, 73 A. 479. 
Utah.—Spanish Fork City v. Thomas, 
11 P. 667, 4 Utah 485. 

4 C.J. p 47 note 81. 

65. Me.— Corpus Juris Secundum cit¬ 
ed in State v. Lawrence, 196 A. 644, 
645, 135 Me. 511. 

Md.—Cox v. Bryan, 31 A. 447, 852, 
81 Md. 287. 

Or.—Wilkes v. Cornelius, 23 P. 473, 
21 Or. 341. 

4 C.J. p 47 note 82. 

Notice of appeal and bond 
Under the rule of the text the rec¬ 
ord must show that notice of appeal 
was given and a bond furnished. 

Mo.—Drake v. Gorrell, 106 S.W. 1080, 
127 Mo.App. 636. 

Mont.—McKee v. Bielenberg, 90 P. 

757, 35 Mont. 533. 

4 C.J. p 47 note 83. 



§§ 693-694 APPEAL & ERROR 

issues involved need not be included in the record, 66 
the record must show that the action was properly- 
constituted in the court below 67 and was legally 
maintainable by the judgment plaintiff 68 against the 
judgment defendant. 69 AppeUant must present a 
sufficient part of the record to show the existence 
of a pending cause; otherwise the powers of an 
appellate court cannot be exercised. 7 0 

Where the proceedings under review are sum¬ 
mary in their nature, or are purely statutory, or 
are in derogation of the common law, or involve 
extraordinary remedies, the record must, as a gen¬ 
eral rule, show affirmatively everything necessary to 
sustain the judgment, decree, or order of the trial 
court. 71 

On appeal from an order granting a new trial, 
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the appellate court must have the record of the for¬ 
mer hearing before it to determine whether or not 
there was any error therein which would justify the 
order vacating the judgment. 72 

Rulings on the sufficiency of a plea of former re¬ 
covery cannot be considered on appeal without the 
judgment roll of the former action. 73 

§ 694. Pleadings and Joinder and Submis¬ 
sion ©f Issues 

Although in some cases where counsel so agree, a 
summary of the pleading will answer, usually the plead¬ 
ings should be set out and identified in the record, and a 
mere recital that the pleadings were filed is insufficient. 
The record should also show a joinder and submission of 
issue. 

The pleadings should usually be set out in the 
record proper, 74 rather than being set out or in- 


66. U.S.—Curtis v. Wilfley, China, 
165 F. 893, 91 C.C.A. 571. 

4 C.J. p 51 note 21. 

Record of pretrial proceeding 1 
Where pretrial order stated that 
findings made therein were based on 
stipulation and agreement of parties, 
and plaintiffs did not challenge accu¬ 
racy of that recital and made no mo¬ 
tion to set aside any finding contain¬ 
ed in order and did not contend that 
such order did not adequately reflect 
all material matters agreed upon, 
there was no necessity for an official 
record of the pretrial proceedings on 
appeal. 

Kan.—Harding v. Sinclair Oil & Gas 
Co., 243 P.2d 199, 172 Kan. 724. 

67. N.C.—Markham v. Hicks, 90 N. 
C. 1. 

4 C.J. p 51 note 15. 

Consent of parties 
Where jury, with approval of tri¬ 
al court, is given tools or other ob¬ 
jects which were not even present 
at the trial, or which were not used 
to aid jury in its understanding of 
testimony, trial court must make the 
consent of the parties a part of the 
record. 

Minn.—Jensen v. Dikel, 69 N.W.2d 
108, 244 Minn. 71. 

68. La.—Connell v. Brown, 17 La. 
Ann: 111. 

4 C.J. p 51 note 16. 

Where infant plaintiff attains ma¬ 
jority pending action, the record 
should show that the suit is prose¬ 
cuted by the late infant himself. 
Mich.—Bernard v. Pittsburg Coal 
Co., 100 N.W. 396, 137 Mich. 279. 

31 C.J. p 1156 note 33. 

Inter venors 

Record showing that intervenors 
in action by citizen in name of state 
to determine validity of stock is¬ 
sued by foreign public utility corpo¬ 
ration either appeared in person or by 
attorney did not sustain ■ contention 


that intervenors were in default by 
reason of not being present at time 
of trial, though record did not show- 
daily attendance of parties at trial 
which lasted almost five months. 
Iowa.—State ex rel. Weede v. Bech¬ 
tel, 31 N.W.2d 853, 239 Iowa 1298, 8 
A.L.R.2d 1162, certiorari denied 69 
S.Ct. 1161, 337 U.S. 918, 93 L.Ed. 
1728. 

69. Ala.—Spence v. Rutledge, 11 Ala. 
557. 

La.—Britton v. Scott, 21 La.Ann. 112. 

70. Fla.—Woods-Hoskins-Young Co. 
v. Taylor Development Co., 122 So. 
224, 98 Fla. 156. 

71. Ill.—See In re Jennings’ Estate, 
189 Ill.App. 313. 

Tex.—Van Velzer v. Houston Install¬ 
ment Co., Civ.App., 216 S.W. 469. 

4 C.J. p 51 note 18—40 C.J. p 515 
note 4. 

In chancery cause, “where, if the 
record . . . should affirmatively 

show that a certain step or proceed¬ 
ing was not had/ it would constitute 
reversible error, generally the rec¬ 
ord must affirmatively show, either 
by a recital in the decree or by some 
written memorial which is a part of 
the record and competent to speak 
upon the subject, that such step was 
taken or proceeding had. If it does 
not, the record shows on its face 
that such step was not taken or pro¬ 
ceeding had, because, generally speak¬ 
ing, nothing .is done in a chancery 
cause which the record does not show 
to have been done.” 

Va.—Craddock's Adm’r v. Craddock's 
Adm’r, 163 S.E. 387, 391, 158 Va. 
58. 

In actions against railroads for in¬ 
juries to animals 

(lj The record must show that the 
assessment of damages was founded 
on evidence. 

Mo.=-Boswell v.- St. Louis; etc., R. Go., 
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73 Mo. 470—Snider v. St. Louis, 
etc., R. Co., 73 Mo. 4 j65. 

(2) Where plaintiff is permitted in 
certain cases to recover attorney's 
fees, in order to sustain a judgment 
for plaintiff, including such an al¬ 
lowance, the record on appeal must 
show that the case was one in which 
the allowance was proper. 

Ill.—Wabash, etc., R. Co. v. Lavieux, 
14 Ill.App. 469. 

Record held sufficient 

“To compel the satisfaction of a 
judgment that has been paid is a 
statutory proceeding (section 1577, 
R.S. 1919) and may be instituted 
by petition or motion. Defendant 
chose to proceed under the latter 
and the record proper herein sets out 
the motion in full, together with the 
rulings and orders of the court, mo¬ 
tion for new trial, and the overruling 
thereof. The motion to dismiss the 
appeal is overruled.” 

Mo.—B. F. Goodrich Rubber Co. v. 
Bennett, 281 S.W. 75, 77, 222 Mo. 
App. 510. 

72. Or.—Portland Gas & Coke Co. v. 
Campbell, 158 P. 527, 81 Or. 154. 

73. N.Y.—Muller v. Bendit, 90 N.Y. 
S. 433. 

4 C.J. p 52 note 32. 

74. Ind.—Ft. Wayne Transfer Co. v. 
Manier, 130 N.E. 437, 75 Ind.App. 
318. 

N.C.—Griffin v. Barnes, 87 S.E. 2d 
560, 242 N.C. 306—Allen v. Allen, 
' 70 S.E.2d 505,- 235 N.C. 554—Wash¬ 
ington County v. Norfolk Southern 
Land Co., 24 S.E.2d 338, 222 N.C. 
637—Farmers Bank of Clayton v. 
McCullers, 190 S.E. 217, 211 N.C. 
327. : 

Pa.—Quinn v. Pershing, 80 A. 2d 712, 
367 Pa. 426. 

4 C.J. p 51 note 22, p 52 note 24 [a]: 
Reason for ruJA . 

An ^appellate -court’ must determine 
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eluded in the bill of exceptions , 75 although it has 
been held that pleadings found in the bill of excep¬ 
tions alone and at no other place in the record are 
nonetheless a part of the record proper . 75 - 5 A 
mere recital in the record that the pleadings were 
filed is insufficient , 76 but in some cases, where coun¬ 
sel so agree, a summary of the pleading will an¬ 
swer . 77 

The complaint on which the case was tried, and 
which is the foundation of the judgment appealed 
from, must be a part of the record 78 and so definitely 
identified that there is no reasonable ground for 
doubt as to its identity . 79 Likewise, the date of filing 
of the original pleadings must be disclosed by the 
record where a statute of limitations or a prescrip¬ 
tive title is involved . 79 * 5 

If, considering only the applicable statutory provi¬ 
sions, appellee was not in default in his pleading, 
and appellant relies on some general rule of the 
trial court to establish a default, he must bring it in¬ 
to the appellate court by proper proceeding . 80 Like¬ 
wise, if he stands on the violation of some special 
order to plead, he must bring the order before the 
appellate court . 81 

Proof of service of amended pleadings need not 
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appear in the judgment roll, since it will be pre¬ 
sumed, in the absence of an affirmative showing to 
the contrary, that they were regularly served, and 
that evidence of such service was before the court 
when it made its judgment . 82 

Joinder and submission of issues. Unless it ap¬ 
pears that the case was tried on the theory that is¬ 
sue had been properly joined although such w-as 
not the fact , 83 where there was a trial below on the 
merits, in order that the appellate court may ascer¬ 
tain the nature and state of the case, issue, or ques¬ 
tion which the parties submitted for trial or decision 
in the lower court, the record must generally show 
a joinder and submission of issue . 84 

Where a case involves questions both in law and 
equity, it should appear distinctly from the record 
that the issues on the equity side of the court were 
first tried and disposed of; or, if the whole action 
and all the issues were submitted and brought to¬ 
gether, that fact should appear on the record . 85 

§ 695. Stipulations Waiving Jury 

Where the right to trial by Jury must be expressly 
waived, the record must show that a Jury was waived by 
a stipulation of the parties. 


from the record what issues were 
presented to the jury. 

Ind.—Bell v. Randolph, 84 N.E. 1003, 
42 IncLApp. 1. 

Showing 1 that there were no plead¬ 
ing^ 

It has been held that, unless the 
record shows the contrary, it will be 
presumed that there were proper 
pleadings; it being incumbent upon 
plaintiff in error to show affirmative¬ 
ly by the record that there were in 
fact no pleadings. 

Minn.—Davidson v. Farrell, 8 Minn. 
258, followed in Libby v. Husby, 8 
N.W. 903, 28 Minn. 40. 

75. Ala.—Petty v. Dill, 53 Ala. 641. 

75.5 Mo.—Emmons v. Gordon, 28 S. 

W. 863, 125 Mo. 636. 

4 C.J. p 52 note 30. 

76. Ind.—Collins v. U. S. Express 
Co., 27 Ind. 11. 

Ky.—Chambers v. Simpson, 1 T.B. 
Mon. 112. 

77. Cal.—Todd v. Winants, 36 Cal. 
129. 

4 C.J. p 52 notes 24 [a], 26. 

Cal.—Lynch v. Harrell, 113 P.2d 261, 
44 C.A.2d 863—Sullivan v. Shan¬ 
non, 77 P.2d 498, 25 C.A.2d 422. 

78. Ind.—Ft. Wayne Transfer Co. v. 
Manier, 130 N.E. 437, 75 Ind.App. 
318. 

79. Ind.—Graves v. Jenkins, 108 N. 
E. 531, 58 Ind.App. 500. 


Complaint held insufficiently identi¬ 
fied 

Where the record affirmatively 
showed that the amended complaint 
was in two paragraphs, and that de¬ 
fendant’s demurrer was sustained as 
to the first and overruled as to the 
second paragraph, and the only com¬ 
plaint copied in the transcript con¬ 
sisted of one paragraph, denominated 
‘amended complaint,” without any¬ 
thing to indicate that it was the sec¬ 
ond paragraph on which the case was 
tried, the failure of the record to 
identify the complaint on which the 
case was tried required that the ap¬ 
peal be dismissed. 

Ind.—Graves v. Jenkins, supra. 

Immaterial variation of terms 

“Where the court can ascertain 
from the record the identity of the 
pleading, the use of the word ‘com¬ 
plaint’ for ‘amended complaint,’ or 
other variation of terms, will be held 
immaterial.” 

Ind.—Graves v. Jenkins, 108 N.E. 531, 
532, 58 Ind.App. 500. 

No presumption as to identity 

“Where a pleading, not properly 
identified, is copied into the record, 
no presumptions can be indulged to 
show that it is the pleading upon 
which the case was tried.” 

Ind.—Graves v. Jenkins, supra. 

79.5 Cal.—Meier v. Meier, 162 P.2d 
950, 71 C.A.2d 502—Lynch v. Har¬ 
rell, 113 P.2d 261, 44 C.A.2d 86S— 
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Sullivan v. Shannon, 77 P.2d 498, 
25 C.A2d 422. 

80. Mo.—Reid v. Moulton, 210 S.W. 
34. 

By hill of exceptions 

Mo.—Reid v. Moulton, 210 S.W. 34. 

81. Mo.—Reid v. Moulton, 210 S.W. 
34. 

82. Cal.—Riverside County v. Stock- 
man, 56 P. 1027, 124 C. 222. 

Gould v. Crawford, 192 P. 88, 48 
C.A. 389. 

83. Mo.—Crossland v. Admire, 51 S. 
W. 463, 149 Mo. 650. 

4 C.J. p 52 note 28. 

84. Ind.—Bell v. Randolph, 84 N.E. 
1003, 42 Ind.App. 1. 

N.C.—Tanner v. Hitch Lumber Co., 
53 S.E. 287, 140 N.C. 475. 

4 C.J. p 52 note 27. 

Record showing held sufficient 
Ind.—French v. National Refining 
Co., 26 N.E.2d 47, 217 Ind. 121. 

4 C.J. p 52 note 27 [b]. 

Joinder of formal issue 
That the record on appeal does 
not disclose the joinder of a formal 
issue between the parties is not 
ground for reversal. 

Ala.—Sovereign Camp, W. O. W. v. 

Craft, 99 So. 167, 210 Ala. 683. 

4 C.J. p 52 note 27 [c]. 

85. Cal.—Martin v. Zellerbach, 38 C. 
300, 99 Am.D. 365. 
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Where the right to trial by jury must be expressly 
waived, the written stipulation of the parties waiv¬ 
ing the jury must appear in the record . 86 Where 
a plaintiff, having demanded a jury, proceeds to 
judgment against defendant by default, without the 
intervention of a jury, the record must show af¬ 
firmatively that defendant consented thereto . 87 

§ 696. Selection, Impaneling, and Swearing 
of Jury 

Although it has been held that it is not necessary for 
the record to show that the Jurors were sworn, and that 
the court will presume the proceedings were regular, 
there is authority holding that the record must show that 
the jurors were selected, impaneled, and sworn as re¬ 
quired by law. 

Although it has been held that it is not necessary 
for the record to show that the jurors were 
sworn , 87 - 50 and that the appellate court, in the ab¬ 
sence of anything in the record to the contrary, 
will presume that the proceedings were regular , 88 
there is authority holding that the record must show 
that the jurors were selected, impaneled, and sworn, 
in the manner and form required by law, to try the 
issues submitted . 89 

§ 697. Assessment of Damages on Default 

The record in default cases must show compliance 
with statutes or rules of court requiring proof to be heard 
and the manner and on what proofs the amount of the 
Judgment was ascertained. 

The record in default cases must show compliance 
with statutes or rules requiring that proof shall be 


heard before the rendition of judgment on defend¬ 
ant’s default . 90 The record must also disclose in 
what manner and on what proofs the amount of 
the judgment was ascertained . 91 

§ 698. Verdict and Findings of Jury 

Where there Was a trial by jury the record must show 
the verdict, and an objection to a verdict cannot be con¬ 
sidered on a record in which the verdict does not appear. 

Where there has been a trial by jury the record 
ordinarily must show the verdict ; 92 and an objec¬ 
tion to a verdict cannot be considered on a record in 
which the verdict does not appear . 93 It has been 
held, however, that the verdict need not be specified 
or transmitted as part of the record, where nq 
question is made as to its form, and its substance 
appears from the facts recited in the bill of except 
tions . 94 

Compromise verdict. Where the record on appeal 
does not contain all the evidence, a verdict will not 
be reversed on the ground that the evidence shows 
it to be a compromise verdict . 95 

§ 699. Findings and Conclusions by Court 

Where the trial was by the court without a Jury, the 
record must disclose the trial Judge's findings of fact and 
conclusions of law; but special findings of fact and con¬ 
clusions of law are no part of the record proper pnle§e 
identified as such. 

Where there was a trial without the intervention 
of a jury, the record on appeal or error must dis¬ 
close the trial judge’s findings of fact and conclu¬ 
sions of law , 96 and show that they were signed by 


86. U.S.—Bond v. Dustin, Ill., 5 S. 
Ct. 296, 112 U.S. 604, 28 L.Ed. 835, 
followed in Spalding v. Manasse, 9 
S.Ct. 649, 131 U.S. 65, 33 L.Ed. 86. 

4 C.J. p 52 note 33. 

87. Ala.—Ewart-Brewer Motor Co. 
v. Cunningham, 104 So. 789, 213 
Ala. 391. 

Judgment entry held not to show 
consent 

“Counsel for appellee conceive that 
this consent is sufficiently shown by 
the judgment entry, which contains 
the following recital: ‘On this the 
15th day of January, 1923, came the 
plaintiff by his attorney, and moves 
the court to assess his damages, 
and, it appearing to the court that 
the demand for jury in this cause has 
been withdrawn, the court, upon 
plaintiff’s motion, proceeds to hear 
and determine this cause.’ But the 
recital that the plaintiff came—the 
defendant never having been before 
the court, and being then in default 
—does not permit the presumption 
that the defendant also came, for it 
suggests quite the contrary. So the 
recital that ‘the demand for jury in 


this cause has been withdrawn’ can 
mean nothing more nor less than 
that the demand was withdrawn by 
the party who made it, for no one 
else could have withdrawn it. In 
fact, that recital was based on a 
showing of the record proper that 
the plaintiff came on that day, 'and, 
with leave of the court first had and 
obtained, withdraws his demand for 
a jury in said cause.' ” 

Ala.—Ewart-Brewer Motor Co. v. 
Cunningham, 104 So. 789, 790, 213 
Ala. 391. 

87.50 Miss.—Waddell v. Magee, 53 
Miss. 687. 

35 C.J. p 421 notes 3, 4, p 425 notes 
73-75. 

88. Ala.—Perdue v. Burnett, Minor 
138. 

Ill.—Bearden v. Smith, 36 Ill. 204. 

4 C.J. p 52 note 35—35 C.J. p 425 
notes 76-79. 

89. Ark.—Neal v. Peevey, 39 Ark. 
337. 

4 C.J. p 52 notes 34, 35 [a]—35 C.J. 
p 425 notes 72, 81, 82. 
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90. Ala.—Crosby v. Brantly, 20 Ala. 
287. 

Mich.—Stevens v. Townsend, 1 Dougl, 
77. 

4 C.J. p 53 note 36. 

91. Fla.—Snell v. Irvine, 17 Fla, 
234. 

4 C.J. p 53 note 37. 

92. Iowa.—Perry v. Reineger, 16 N. 
W. 136, 61 Iowa 750. 

Mass.—Nolan v. Newton St. R. Co., 
92 N.E. 505, 206 Mass. 384. 

4 C.J. p 53 note 38. 

93. Ind.—Consolidated Stone Co. v. 
Williams, 57 N.E. 558, 26 Ind.App. 
131, 84 Am.S.R. 278. 

4 C.J. p 53 note 39. 

Special verdict not appearing 
Cal.—In re Armstrong’s Estate, 64 P. 
2d 1093, 8 C.2d 204. 

94. Ga.—Norman v. Smith, 61 S.E. 
1039, 131 Ga. 69. 

95. Mich.—Stevenson v. Detroit, etc., 
R. Co., 77 N.W. 247, 118 Mich. 651. 

96. Ind.—Moreland v. Thorn, 42 N, 
E. 639, 143 Ind. 211. 
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the judge 97 and filed with the clerk 98 within the 
time required . 99 Special findings of fact and con¬ 
clusions of law are no part of the record proper 1 
unless identified as such . 2 

Manner of incorporating findings and conclusions. 
It is usually required that the findings of fact and 
the conclusions of law should be stated separately . 3 
A defect in the record in this respect is not cured 
by the fact that the record contains either the evi¬ 
dence 4 or the opinion of the court . 5 It has been 
held, however, that it is sufficient if the material 
facts upon which the judgment is based are set 
out in the record , 6 the bill of exceptions , 7 or the 
judgment . 8 

§ 700. Grounds of Decision 

The action of the trial Judge usually will not be re¬ 
viewed unless the record shows the grounds of his deci¬ 
sion, particularly when required by constitutional or stat¬ 
utory provision, or rule of court. 

The action of the trial judge Usually will not be 
reviewed on appeal when the record does not show 
the grounds of his decision , 9 particularly when con¬ 
stitutional or statutory provision, or rule of court, 
requires the record to show such grounds . 10 Even 
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though the record does not state the particular 
grounds, however, it is sufficient if the grounds of 
decision are clearly apparent from the record . 11 

It has been held that the grounds of decision must 
appear from the record proper and not merely from 
the bill of exceptions . 12 

§ 701. Proceedings on Former Trial 

Although the record of a former appeal, when neces¬ 
sary to a decision in a subsequent appeal, must appear 
with the record on the subsequent appeal, proceedings in 
a prior trial are not properly part of the record. 

Although the record of a former appeal, when 
necessary to a decision in a subsequent appeal, must 
appear with the record on the subsequent appeal , 12 * 50 
where a case has been reversed and sent back for 
a new trial, proceedings in the first trial are not 
properly made part of the record on a second ap¬ 
peal . 13 

If, however, the lower court has granted a new 
trial on motion after verdict for plaintiff, and on 
the second trial has given a peremptory instruc¬ 
tion for defendant, the proper procedure, upon ap¬ 
peal from an order overruling plaintiff's motion to. 


Mass.—Livermore v. Codwise, 80 N.E. 
609, 194 Mass. 445. 

Pa.—Wilt v. Reed Electric Co. f 41 A. 

317, 187 Pa. 424. 

4 C.J. p 53 note 41. 

97. N.Y.—Simis v. McElroy, 14 N.Y. 
S. 241, 20 N.Y.Civ.Proc. 288. 

4 C.J. p 54 note 44. 

98. Cal.—In re De Leon, 35 P. 309, 4 
C.Unrep.Cas. 388. 

N.D.—Garr v. Spaulding, 51 N.W. 867, 
2 N.D. 414. 

99. Mo.—Burress v. Spring, 128 S. 
W. 27, 143 Mo.App. 688. 

1. Cal.—Murray v. Murray, 47 P. 37, 
115 C. 266, 56 Am.S.R. 97, 37 L.R. 
A. 626. 

4 C. J. p 53 note 42. 

2. Ark.—Springfield F. & M. Ins. 
Co. v. Hamby, 45 S.W. 472, 65 Ark. 
14. 

Ind.—Winstandley v. Breyfogle, 48 
N.E. 224, 148 Ind. 618. 

4 C.J. p 53 note 43. 

3. N.Y.—MacNaughton v. Osgood, 21 
N.E. 1044, 114 N.Y. 574. 

4 C.J. p 54 note 47. 

4. U.S.—Graham v. Bayne, Ill., 18 
How. 60, 15 L.Ed. 265. 

5. U.S.—Kentucky L., etc., Ins. Co. 
v. Hamilton, Me., 63 F. 93, 11 C.C. 
A. 42. 

Ohio.—Sanderson v. Aetna Iron, etc., 
Co., 34 Ohio St. 442. 

4 C.J. p 54 note 49. 

8. Ala.—Bush v. Robinson, 44 Ala. 
328. 


7. Ga.—Cowles v. Clark, 3 Ga. 381. 

4 C.J. p 54 note 51. 

8. Wis.—Leary v. Leary, 32 N.W. 
623, 68 Wis. 662. 

9. Mich.—Manglares v. Passiales, 
221 N.W. 149, 244 Mich. 188. 

4 C.J. p 54 note 55. 

Grounds held not shown 
S.D.—Museus v. Geyer, 66 N.W.2d 
63, 75 S.D. 381. 

10. La.—Brannon v. Zurich General 
Acc. & Liability Ins. Co., App., 56 
So.2d 287. 

Pa.—Hudson v. Hyman, 85 Pa.Super. 
245. 

4 C.J. p 54 notes 53, 54. 

Rule of appellate court requiring 
written opinion stating reasons for 
judgment entered is mandatory. 

Pa.—Hudson v. Hyman, supra. 

11. Cal.—Morgan v. Thrift, 2 C. 562. 
4 C.J. p 54 note 56. 

12. Mo.—Thomas v. Elliott, 114 S.W. 
987, 215 Mo. 598, 

4 C.J. P 54 note 58. 

However, in opposition to this it 
has been said: “To properly aid this 
court in determining the merits of an 
appeal from an order granting a new 
trial, the trial judge should incorpo¬ 
rate in the bill of exceptions the 
ground or grounds upon which his 
action is based.” 

Ill.—Gavin v. Keter, 278 Ill.App. 308, 
316. 

12.50 Ky.—Cincinnati, N. O. & T. P. 
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Ry. Co. v. King's Adm’x, 166 S.W: 
2d 975, 292 Ky. 457. 

Record withdrawn and not returned 
Where the record on a former ap¬ 
peal was withdrawn by order of trial 1 
court and had not yet been returned, 
appellate court would not consider 
points which were not fully present¬ 
ed in the record on the subsequent 
appeal. 

Ky.—Moore v. Pope, 116 S.W.2d 945, 
273 Ky. 390. 

13. Miss.—Yazoo & M. V. R. Co. v. 
M. Levy & Sons, 113 So. 325, 1477 
Miss. 211. 

4 C.J. p 54 note 59. 

Evidence in first trial 

Where a new trial is granted and 
the case is tried de novo and the ap¬ 
peal is taken from the Judgment ren¬ 
dered on the new trial, the record 1 
need contain only the testimony ad¬ 
duced on the second trial. 

La.—Rodriguez & Arieux v. Hardou- 
in, 131 So. 65, 15 LsuApp. 112. 

Pleadings in transcript, on first ap¬ 
peal 

“Under Code 1906, & 76 (Heming¬ 
way’s Code, § 56), on appeal after 
remand by Supreme Court on former- 
appeal, all pleadings and replications, 
which were already in Supreme Court 
in transcripts or first appeal should! 
be omitted from, record, particular¬ 
ly those which, were not pertinent on- 
second appeal” 

Miss.—Yazoo & M. V. R. Co. v. M>. 
| Levy & Spps, supra,. 


4A C. J.S.—34 
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substitute the verdict on the first trial for the last, be brought into the appellate record so that the 
is for the proceedings and records in both trials to whole case may be reviewed . 14 

5. Evidence 


§ 702. In General 

The appellate court can consider only evidence which 
is properly filed and made a part of the record, and it is 
within the discretion of the trial court to allow omission 
of certain testimony from the record. 

In order that an appellate court may consider evi¬ 
dence on appeal, the record must show that it was 
properly filed and made a part thereof . 15 If the 
testimony of a witness is understandable only when 
the thing to which it refers is described, a proper de¬ 
scription should be included in the record, so that 
the matter may be understood by the appellate 
court . 16 A material admission made by counsel at 
the trial is unavailing in an appellate court unless it 
appears in the record . 17 


Discretion of the trial court. It is within the dis¬ 
cretion of the trial court to decide whether an 
appellant shall be permitted to omit certain testimony 
from the record to be printed on appeal . 17 * 5 

§ 703. To Support Findings or Judgment 

It may sometimes be necessary for the record to show 
sufficient evidence to prove the material facts at issue, but 
it is not necessary for the record to show the evidence in 
a cause where the grounds of review do not involve the 
evidence. 

It may sometimes be necessary for the record 
to show sufficient evidence to prove the material 
facts at issue constituting the gist of the action or 
proceeding , 18 but it is not necessary that the record 


14. Ky.—Goodman’s Adm'x v. Ches¬ 
apeake & O. Ry. Co., 67 S.W.2d 469, 
252 Ky. 366. 

15. Conn.—Nichols v. Nichols, 13 A. 
2d 591, 126 Conn. 614. 

Ga.—Harrison v. Bell, 64 S.E. 688, 
132 Ga. 674. 

Iowa.—Baker v. Cutting-, 280 N.W. 
548. 

Ky.—Stephan v. Kentucky Valley 
Distilling Co., 122 S.W.2d 493, 275 
Ky. 705. 

Mo.—Phelps v. Watson-Stillman Co., 
293 S.W.2d 429. 

N.Y.—In re Genesee Street, etc., of 
City of Utica, 10 N.Y.S.2d 705, 256 
App.Div. 1034. 

Ohio.—Scheinesohn v. Lemonek, 95 
N.E. 913, 84 Ohio St 424, Ann.Cas. 
1912C 737. 

4 C.J. p 55 note 60. 

See also infra §§ 758-767. 

Evidence on Jurisdictional issue 

A bill of evidence heard upon a 
jurisdictional issue need not be made 
and filed as prescribed by the code 
with reference to the final trial of a 
cause on its merits and, if such evi¬ 
dence is properly filed within the 
prescribed time and in the prescrib¬ 
ed manner after final trial, it is suf¬ 
ficient and may be considered on ap¬ 
peal in determining the issue involv¬ 
ed. 

Ky.—Robinson v. Paxton, 276 S.W. 
500, 210 Ky. 575. 

Want of provision for authentica¬ 
tion and presentation to appellate 
court 

Where the statutes, relative to ar¬ 
bitration, make no provision to pre¬ 
serve the testimony by bill of ex¬ 
ceptions, there is no way by which 
the testimony taken before arbitra¬ 
tors can be authenticated and 
brought to the appellate court. 


Fla.—Ogden v. Baile, 75 So. 794, 73 
Fla. 1103. 

Matters judicially noticed 

Where it is necessary to make an 
adequate record of a case for appeal, 
the source of information of which 
the court takes judicial notice should 
be read into the record or be mark¬ 
ed as an exhibit, or, if the trial court 
refuses to take notice of the matter, 
it should be marked for identification 
unless it would otherwise appear of 
record. 

Conn.—Nichols v. Nichols, 13 A.2d 
591, 126 Conn. 614. 

Under statutes 

(1) Under Code Pract. art 1042, in 
probate matters evidence adduced at 
hearing must be reduced to writing 
and annexed to the record. 

La.—Succession of Greene, 103 So. 
532, 158 La. 123. 

(2) Statute requiring an appellant 
to obtain and file a translation of re¬ 
porter’s notes taken on trial was en¬ 
acted to expedite appeals and to re¬ 
quire appellant to obtain and file a 
full and complete transcript or trans¬ 
lation of reporter’s notes, and stat¬ 
ute must be strictly followed. 

Iowa.—First Trust Joint Stock Land 

Bank, Chicago, Ill., v. Abkes, 278 N. 
W. 183, 224 Iowa 877—Goltry v. 
Relph, 276 N.W. 614, 224 Iowa 692. 

(3) Statute is mandatory. 

Iowa.—Harroun v. Schultz, 284 N.W. 
450, 226 Iowa 610. 

(4) Construing statute as requir¬ 
ing appellant to obtain and file a 
full and complete transcript or 
translation of such notes does not 
antagonize provisions of court rule 
requiring only as much of record as 
may be necessary to a full under- 
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standing of questions presented for 
a decision to be included in abstract. 
Iowa.—Goltry v. Relph, supra. 

(5) Appellant may make his ab¬ 
stract as brief as he may elect, if it 
is sufficient to present the issues on 
appeal, but he is not relieved from 
requirements of statute. 

Iowa.—Goltry v. Relph, supra. 
Waiver of attendance of stenogra¬ 
pher 

Where counsel waived the attend¬ 
ance of the court stenographer with 
result that there was no transcript 
of the evidence, appeal, which was 
dependent upon testimony in case, 
was dismissed. 

Md.—Smith v. Smith, 35 A. 2d 109, 
182 Md. 403. 

16. Pa.—McHenry v. Marion Center 
Coal Mining Co., 133 A. 159, 286 
Pa. 177—Wagner v. Standard Sani¬ 
tary Mfg. Co., 91 A, 353, 244 Pa. 
310. 

Bernstein v. Bryn Mawr Trust 
Company, 21 Pa.Dist. & Co. 430. 

17. Ill.—Advance Elevator, etc., Co. 
v. Eddy, 16 Ill.App. 263. 

4 C.J. p 51 note 20. 

17.5 Pa.—Huron v. Schomaker, 1 A. 
2d 537, 132 Pa.Super. 462. 

18. Ill.—Garlick v. Mutual Loan & 
Bldg. Ass’n of Joliet, 187 Ill.App. 
541. 

4 C.J. p 55 note 73. 

To enable court to affirm judgment 
of the lower court in favor of plain¬ 
tiff therein, the record must disclose 
some positive, affirmative evidence 
in support thereof. 

Ariz.—Stoffelo v. Molina, 71 P. 912, 
8 Ariz. 211. 

Xf record shows evidence intro¬ 
duced by defendant and none by 
plaintiff, a judgment in favor of the 
latter will be reversed. 
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show the evidence in a cause which was disposed 
of on demurrer , 19 or where the only error com¬ 
plained of is one of law and the finding on the facts 
is not questioned . 20 The same is true where the 
grounds of appeal involve no question relating to 
the testimony , 21 where the evidence cannot affect 
the issues to be passed on by the appellate court , 22 
or where the record recites a fact, and shows no 
objection to the testimony by which the fact was 
established . 23 

Where a motion is heard by the trial court on cer¬ 
tain papers and records, the transcript must contain 
the records and papers used by the court on such 
hearing, properly identified, so that the appellate 
court may know that it is passing on the same facts 
that were before the trial judge . 24 

Statutory or summary proceeding. It is not neces¬ 
sary for the record to show all the evidence on which 
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the court acted in a statutory proceeding by an ad¬ 
ministrator for leave to sell real estate to pay 
debts 25 or a summary proceeding in behalf of the 
surety against his principal . 26 

§ 704. In Equity Suits 

Although there is authority to the contrary, it has 
been held that the record in a suit in equity must contain 
sufficient evidence to sustain a decree; and under the 
statutes and practice in some states all the evidence must 
be preserved or incorporated in the record. 

The record in an equity case should be in such 
condition that the appellate court should be able 
to make final disposition of the cause in an appeal 
from a final decree below . 26 - 50 Thus although there 
is authority to the contrary , 27 it has been held 
that the record in a suit in equity must preserve 
sufficient evidence to sustain a decree , 28 either by 
cerificate , 29 by a bill of exceptions which incorpo- 


Tex.—Davis v. Marshall, 25 Tex. 372. 
4 C.J. p 55 note 63. 

Where evidence is incomplete, the 
court cannot look to the partial evi¬ 
dence before it to decide the proprie¬ 
ty of the rulings and judgments of 
the court. 

Miss.—Benjamin v. Virginia-Carolina 
Chemical Co. of Delaware, 87 So. 
895, 126 Miss. 57. 

19. Ark.—Spikes v. Hibbard, 288 S. 
W.2d 38. 

Ill.—Jackson v. Glos, 32 N.E. 536, 144 
Ill. 21. 

4 C.J. p 55 note 66. 

20. Wash.—Mondioli & Stewart v. 
American Bldg. Co., 145 P. 577, 83 
Wash. 584. 

4 C.J. p 55 note 65. 

21. Idaho.—Aker v. Aker, 11 P.2d 
372, 52 Idaho 50—Reilly v. Board 
of Com’rs of Latah County, 158 P. 
322, 29 Idaho 212. 

4 C.J. p 55 note 69. 

Evidence on immaterial questions 
Where an appeal is taken from a 
judgment entered on an appeal from 
an order made by the board of coun¬ 
ty commissioners and the question 
presented is whether the board had 
the power to make such order under 
the law, it is not necessary for ap¬ 
pellant to bring to this court the evi¬ 
dence taken in the district court to 
show whether a necessity existed 
therefor or that it was to the best 
interest of the taxpayers of the coun¬ 
ty to have a certain real estate “tract 
index’* made and kept up, since only 
a question of law is presented as to 
whether the board had authority un¬ 
der the law to make suqh order, re¬ 
gardless of whether or hot a neces¬ 
sity existed therefor. 

Idaho.—Reilly v. Board o!t Com’rs of 
Latah' County, supfa. 


22. La.—Reilly v. Board of Com’rs 
of Latah County, supra. 

4 C.J. p 55 note 67. 

23. Ala.—Lester v. Mobile Bank, 7 
Ala. 490. 

24. Cal.—In re McPhee, 104 P. 455, 
156 C. 335, Ann.Cas.l913E 899. 

Idaho.—Muncey v. Security Ins. Co. 
of New Haven, Conn., 247 P. 785, 
42 Idaho 782—Kootenai County v. 
Hope Lumber Co., 89 P. 1054, 13 
Idaho 262. 

25. Ill.—Bree v. Bree, 51 Ill. 367. 

26. Ky.—Reading v. Holton, Hard. 
63. 

26.50 Pa.—Massachusetts Bonding 
& Insurance Co. v. Johnston & 
Harder, 16 A.2d 444, 340 Pa. 253. 

27. Ind.—Bennett v. Welch, 15 Ind. 
332. 

Wis.—Smith v. Lavin, 8 Wis. 265. 

4 C.J. p 56 note 75—40 C.J. p 514 
note 99, p 515 note 3. 

28. Ill.—Montanye v. Harlan, 183 N. 
E. 599, 351 Ill. 58. 

Cory v. Cory, 249 Ill.App. 293— 
Metz v. Brodfuehrer, 214 Ill.App. 
458—H. A. Hillmer Co. v. Behr, 
196 Ill.App. 363. See Harbauer v. 
Harbauer, 202 Ill.App. 532. 

4 C.J. p 56 note 76. 

Mo.—James v. James, 248 S.W.2d 
623. 

Presumption. 

(1) Generally, in chancery, a par¬ 
ty in whose favor a decree is entered 
must preserve in the record the evi¬ 
dence justifying the decree, since in 
such a case, where evidence does not 
appear in the record, no presumption 
will be indulged that evidence suffi¬ 
cient to sustain decree was heard. 

Ill.—Cohn v. Cohn, 63 N.E.2d 618, 327 

Ill.App. 22. 

(2) No presumption will be indulg¬ 
ed in on appeal in a chancery case 
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that the evidence was sufficient to 
sustain the decree, except in that 
class of cases in which a jury trial 
is a matter of right. 

Ill.—Feyerabend v. Feyerabend, 144 
N.E. 324, 312 Ill. 559—French v. 
French, 134 N.E. 33, 302 Ill. 152. 

4 C.J. p 56 note 81. 

Decree granting relief 

(1) Cannot be sustained unless the 
evidence is preserved in the record 
Ill.—Anderson v. Anderson, 171 N.E. 

504, 339 Ill. 400—Franco-American 
Hygienic Co. v. City of Chicago, 
161 N.E. 53, 329 Ill. 585. 

Benton State Bank v. Bennett, 
247 Ill.App. 252—Rang v. Rang, 
211 Ill.App. 385—Larsh v. McClel¬ 
land, 194 Ill.App. 38. 

(2) Where affirmative relief is 
granted to complainant in a cross 
bill a preservation of the evidence 
is necessary to sustain such a decree 
upon appeal. 

Ill.—Anderson v. Anderson, supra. 

(3) On complainant's appeal from 
a decree granting foreclosure of a 
trust deed, but providing that rents 
collected for rental of land should 
be paid to one of defendants as own¬ 
er of the equity of redemption, the 
burden was on the owner of the equi¬ 
ty of redemption to preserve the evi¬ 
dence on which the decree was based. 
Ill.—Coleman v. Mulcahey, 165 N.E. 

189, 334 Ill. 64. 

29. Ill.—Coleman v. Mulcahey, 165 
N.E. 189, 334 Ill. 64—French v. 
French, 134 N.E. 33, 302 Ill. 152— 
Hilenski v. Beman, 126 N.E. 183, 
291 Ill. 543—Van Meter v. Malchef, 
114 N.E. 913, 276 Ill. 451. 

See Pritchard v. McGregor, 205 
Ill.App. 362. 

4 C.J. p 56 note 77. 

Rule materially affected by statute 
The rule applicable to the review 
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rates essential parts of the evidence , 30 recitals of 
specific findings of fact in the decree itself , 31 or, if 
the evidence is oral, by having it taken down in 
writing in open court and, by leave, filed with the 
papers . 32 

This rule does not require the preservation of im¬ 
material evidence 33 or evidence of any facts al¬ 
leged in the bill and admitted by defendant in his 


answer ; 34 and it has been held not to apply to a 
decree denying relief , 35 or a decree based on a jury 
verdict , 36 or the report of a master which contains 
the evidence heard by him . 37 

Under the practice and statutes in some jurisdic¬ 
tions the record on an appeal in equity must show 
affirmatively that it contains all the evidence . 33 


of decrees in equity has been mate¬ 
rially affected by the statute pro¬ 
viding that no special findings of 
fact or certificate of evidence shall 
be necessary in any case in equity to 
support decree, which gives to de¬ 
crees in equity on review the same 
qualities possessed by judgments at 
law, and relieves the party in whose 
favor the decree is rendered from 
preserving facts sufficient to support 
the decree. 

Ill.—Church v. Church, 58 N.E. 2d 
739, 324 Ill.App. 557. 

30. Ga.—Harp v. Sapp, 59 Ga. 624. 
Ill.—Wilhite v. Pearce, 47 Ill. 413. 

Ky.—Watlington v. Kasey, 188 S.W. 

2d 427, 300 Ky. 244—Rhoads v. 
Laswell’s Adm’r, 143 S.W.2d 175, 
283 Ky. 655. 

Mo.—Auxvasse Quarry Co. v. Harri¬ 
son, 117 S.W.2d 384, 233 Mo.App. 
62. 

Tenn.—Smith v. Moss, 104 S.W.2d 
226, 21 Tenn.App. 26, certiorari de¬ 
nied 101 S.W. 2d 130, 171 Tenn. 132. 

31. Ill.—Montanye v. Harlan, 183 N. 
E. 599, 351 Ill. 58—Anderson v. 
Anderson, 171 N.E. 504, 339 Ill. 
400—Coleman v. Mulcahey, 165 N. 
E. 189, 334 Ill. 64—Franco-Ameri- 
can Hygienic Co. v. City of Chica¬ 
go, 161 N.E. 53, 329 Ill. 585— 
French v. French, 134 N.E. 33, 302 
Ill. 152—Hilenski v. Beman, 126 N. 
E. 183, 291 Ill. 543—Van Meter v. 
Mai chef, 114 N.E. 913, 276 Ill. 451. 

4 C.J. p 56 notes 79, 84. 

General finding 

(1) That all material allegations 
in the bill are proved and that the 
equities are with complainant is in¬ 
sufficient to sustain the decree. 

Ill.—Franco-American Hygienic Co. 
v. City of Chicago, 161 N.E. 53, 
329 Ill. 585—French v. French, 134 
N.E. 33, 302 Ill. 152—Van Meter v. 
Malchef, 114 N.E. 913, 276 Ill. 451. 

Benton State Bank v. Bennett, 
247 Ill.App. 252—Rang v. Rang, 
211 Ill.App. 385. 

4 C.J. p 56 note 83. 

(2) Such recital is not a finding 
of fact but a mere conclusion. 

Ill.—French v. French, 134 N.E. 33, 
302 Ill. 152. 

(3) With respect to jurisdictional 
facts which are necessary to be es¬ 
tablished to give the court jurisdic¬ 
tion of the subject matter or of the 
class of suits to which the particu¬ 


lar suit belongs, a finding in the de¬ 
cree that the court has jurisdiction 
of the subject matter of the cause 
is a mere conclusion, and is not a 
sufficient finding of the jurisdictional 
facts in such a case. 

Ill.—French v. French, supra. 

See Harbauer v. Harbauer, 202 
Ill.App. 632. 

Finding recited must be sufficient 
as basis for relief granted. 

Ill.—Franco-American Hygienic Co. 
v. City of Chicago, 161 N.E. 53, 329 
Ill. 585. 

Preservation of evidence to show re¬ 
cited findings unjustified 
One asserting that the findings of 
fact in the decree were not justified 
by the evidence must preserve it in 
the record. 

Ill.—Feyerabend v. Feyerabend, 144 
N.E. 324, 312 Ill. 559—Rybakowicz 
v. Rybakowicz, 125 N.E. 370, 290 
Ill. 550. 

32. Ark.—Elvins v. Morrow, 162 S. 
W.2d 892, 204 Ark. 456—Woodruff 
v. Dickinson, 135 S.W.2d 667, 199 
Ark. 663. 

Okl.—Blackburn v. Morrison, 118 P. 
402, 29 Okl. 510, Ann.Cas.l913A 

1523. 

4 C.J. p 56 note 80. 

33. Ga.—Bugg v. Towner, 41 Ga. 
315. 

34. Ill.—French v. French, 134 N.E. 
33, 302 Ill. 152. 

In an earlier case it was held, how¬ 
ever, that, where the answer denied 
many of the material allegations of 
the bill, and denied that complain¬ 
ant was entitled to relief, and com¬ 
plainant replied, and trial was had 
on the issues formed by answer and 
reply, admissions contained in the 
answer could not be regarded as suf¬ 
ficient to support a decree for com¬ 
plainant, in the absence of any cer¬ 
tificate of evidence or finding of 
facts in the decree itself, although 
had the case been tried on the orig¬ 
inal bill and answer or had the an¬ 
swer admitted all the material alle¬ 
gations of the bill the rule might be 
otherwise. 

Ill.—Harlem v. Suburban R. Co., 66 
N.E. 1050, 202 Ill. 301. 

Reason fox rule 

“A fact admitted by an answer is* 
an established fact in the case and 
no proof thereon is required.” 
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Ill.—French v. French, 134 N.E. 33, 
36, 302 Ill. 152. 

35. Ill.—Anderson v. Anderson, 171 
N.E. 504, 339 Ill. 400—Dray v. De¬ 
partment of Public Works and 
Buildings, 163 N.E. 344, 332 Ill. 
173. 

See Lyons v. Lyons, 196 Ill.App. 
73, affirmed 111 N.E. 977, 272 Ill. 
329. 

4 C.J. p 56 notes 85, 86. 

Decree dismissing bill or petition 

(1) Does not require ordinarily the 
support of evidence in the record. 

Ill.—Lyons v. Lyons, 111 N.E. 977, 

272 Ill. 329. 

Pinkerton v. Pinkerton, 209 Ill. 
App. 393. 

4 C.J. p 57 note 92. 

(2) If, however, the dismissal is 
because of an affirmative plea, which 
requires evidence to sustain it, it is 
incumbent on defendant, where the 
findings of fact are not incorporated 
in the decree, to preserve the evi¬ 
dence in the record. 

Ill.—Montanye v. Harlan, 183 N.E. 
599, 351 Ill. 58. 

Relief denied by part of decree 

“The part of the decree finding no 
partnership between complainant and 
her husband, and ordering that she 
take nothing by her bill by reason 
of the alleged partnership, must be 
affirmed. This part of the decree re¬ 
quires no evidence to sustain it, for 
the party upon whom rests the bur¬ 
den of proof must always fail, if no 
evidence is produced.” 

Ill.—Anderson v. Anderson, 171 N.E. 
504, 507, 339 Ill. 400. 

36. Ill.—Ohman v. Ohman, 84 N.E. 
627, 233 III. 632. 

4 C.J. p 56 note 90. 

Decree entered contrary to verdict 

must be sustained by evidence con¬ 
tained in the record. 

Ill.—Bonnell v. Lewis, 3 IlLApp. 283. 

37. Ill.—Van Meter v. Malchef, 114 
N.E. 913, 276 Ill. 451. 

Atwood v. Knowlson, 91 IlLApp. 
265. 

4 C.J. p 57 note 93. 

38. Me.—Di Pietro v. Modes, 126 A. 
575,. 124 Me. 132. 

Mass.—La Fond v. Frame, 99 N.E.2d 
51, 327 Mass. 364—Teal v. Jagielo, 
97 N.E.2d 421, 327 Mass. 156—Band 
v. Davis, 88 N.E. 2d 652, 325 Mass. 
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APPEAL & ERROR § 704 


The prevailing party cannot, however, insist that 
the entire evidence be reported at the expense of 
the appealing party . 38 - 5 Under a mandatory rule 


of chancery practice to that effect, where a decree 
is based on proof, the evidence must be properly 
shown in the record by notation of the register . 39 


18—Columbian Insecticide Co. v. 
Driscoll, 170 N.E. 804, 271 Mass. 
74—Romanausky v. Skutulas, 154 
N.E. 856, 858, 258 Mass. 190. 

4 C.J. p 56 note 74. 

“It is the general equity practice 
and procedure established by stat¬ 
ute and by practice that the entire 
evidence must be reported on appeal 
when it is desired to have this court 
revise a finding made by a trial 
judge upon oral testimony. That is 
the only way in which this court 
can be put in the position of the tri¬ 
al judge and enabled to review his 
conclusions as to findings of fact. 
As has been pointed out many times, 
it is the essence of equity practice 
that this court examines all the evi¬ 
dence and reaches its own conclu¬ 
sions, giving to the findings of the 
judge the weight to which they are 
entitled. . . . Manifestly this 

course cannot be pursued unless all 
the evidence is reported.” 

Mass.—Romanausky v. Squtulas, su¬ 
pra. 

Record failing to report testimony 
of material witness is not an appeal 
with full report of the evidence as 
required under Gen.L. c 215 § 12, 
and c 214 §§ 24, 25. 

Mass.—Old Colony Trust Co. v. Pep¬ 
per, 159 N.E. 604, 262 Mass. 270. 
Statement of facts filed by trial 
jndge is not a report of the evidence, 
“but is merely a recital of certain 
facts which he considered material 
and which were in his mind when 
his decision was made.” 

Mass.—Columbian Insecticide Co. v. 
Driscoll, 170 N.E. 804, 806, 271 
Mass. 74. 

Finding not equivalent to full report 

A judge's voluntary finding of cer¬ 
tain facts only, which may not 
amount to a full report of all facts 
on which judge’s decree rests, is not 
for all purposes equivalent to the 
complete report made under statute. 
Mass.—Birnbaum v. Pamoukis, 17 N. 

E.2d 885, 301 Mass. 559. 

38.5 Mass.—Wyness et al. v. Crow¬ 
ley, 196 N.E. 924, 292 Mass. 459. 

39. Ala.—Weatherwax v. Heflin, 12 
So.2d 554, 244 Ala. 210—Campbell 
v. Rice, 12 So.2d 385, 244 Ala. 144 
—Alexander v. Alexander, 12 So. 
2d 87, 244 Ala. 24—Huguley v. 
Huguley, 192 So. 52, 238 Ala. 495— 
Pittsview Warehouse & Fertilizer 
Co. v. Pitts, 192 So. 52, 238 Ala. 494 
—McEachern v. State ex rel. San¬ 
ford, 189 So. 729, 238 Ala. 127- 
Commercial Credit Co. v. State, 187 
So. 872, 237 Ala. 544—Shiver v. 
State, 187 So. 870, 237 Ala. 540- 
State Tax Commission v. Commer¬ 
cial Realty Co.,. 182 So. 31, 23$ Ala. 


358—Mullen v. First Nat. Bank, 
146 So. 802, 226 Ala. 305—Allison 
Lumber Co. v. Campbell, 144 So. 
574, 225 Ala. 609—Hymes v. State, 
95 So. 383, 209 Ala. 91. 

Purpose and scope of rule 

(1) Chancery Pract. Rules, rule 75, 
requiring the testimony in equity 
cases to be noted by the register, 
has the force and effect of a stat¬ 
ute and is both mandatory and pro¬ 
hibitory, excluding from considera¬ 
tion any testimony not so noted, al¬ 
though the testimony may be found 
among the papers in the cause; the 
effect of the rule is by reference in 
the note of testimony to make a rec¬ 
ord of the evidence in substitution 
for that afforded by the ancient 
practice of the chancellors of recit¬ 
ing in their decrees at length the 
entire pleadings in the cause and the 
substance of the evidence contained 
in the depositions; it serves the 
purpose, besides, of bringing to the 
chancellor’s attention the evidence 
on which the parties rely, and upon 
appeal to give the appellate court in¬ 
dubitable information as to the evi¬ 
dence taken into consideration by the 
chancellor in arriving at the conclu¬ 
sion stated in his decree. 

Ala.—Allen v. Allen, 135 So. 169, 223 
Ala. 223—Turner v. Turner, 69 So. 
503, 193 Ala. 424. 

(2) When the trial court renders a 
decree granting complainant relief, 
without a note of testimony as re¬ 
quired by rule 75, the decree will be 
reversed on appeal because of want 
of testimony properly before either 
court to sustain the decree. 

Ala.—Conner v. State, 100 So. 474, 
211 Ala. 325. 

(3) Should the trial court render 
a decree denying the right to relief 
of complainant or intervener with¬ 
out a note of testimony as required 
by rule 75, the appellate court will 
affirm the decree, inasmuch as there 
was no testimony properly before 
the trial court and the decree was 
the only kind that could be rendered 
on the record under the rule. 

Ala.—Alexander v. Alexander, 12 So. 
2d 87, 244 Ala. 24—Huguley v. Hu¬ 
guley, 192 So. 52, 238 Ala. 495— 
McEachern v. State ex rel. San¬ 
ford, 189 So. 729, 238 Ala. 127— 
Conner v. State, 100 So. 474, 211 
Ala. 325—Winfield Lumber Co. v. 
Southern Mfg. Co., 96 So. 756, 209 
Ala. 614. 

(4) Accordingly, a note of testi¬ 
mony is necessary where a person 
intervenes claiming under allegations 
of a petition which are denied by 
the answer; the intervener, other¬ 
wise, has no evidence to sustain the 
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allegations and, under the circum¬ 
stances, the court is without error 
in denying the relief sought. 

Ala.—Bixler v. Zeidman, 119 So. 211, 

218 Ala. 498. 

(5) Where the decree is in favor 
of complainant, and his note of tes¬ 
timony appears in the record, the 
fact that no note of testimony is of¬ 
fered by respondent is no cause for 
reversal under rule 75; in the ab¬ 
sence of a note of testimony by re¬ 
spondent, neither the court below 
nor the appellate court can consider 
any evidence not noted by complain¬ 
ant and the case can be reversed 
only for failure of complainant’s 
evidence to entitle him to relief. 

Ala.—Dreyer v. Vaughn, 145 So. 446, 

226 Ala. 38—Brown v. Alabama 

Great Southern Ry. Co., 121 So. 91, 

219 Ala. 87—Thompson v. Menefee, 

118 So. 587, 218 Ala. 332. 

(6) Where no material averments 
on which the equities of the bill 
rested were denied in the answer, 
no note of testimony, under rule 75 
is required. 

Ala.—McCollum v. McCollum, 119 So. 

232, 218 Ala. 500. 

(7) Where an order of dissolution 
is erroneous if a note of testimony 
is essential, under Chancery Rules, 
rule 77 and Code (1907) p 1552, the 
omission to provide a note of testi¬ 
mony on the hearing of a motion to 
dissolve a temporary injunction does 
not debar a plaintiff from considera¬ 
tion or relief on his appeal from an 
order dissolving the injunction. 

Ala.—Saxon v. Parson, 90 So. 904, 

206 Ala. 491. 

(8) A decree must be reversed if 
it shows that any evidence not noted 
as required by Chancery Pract.Rules, 
rule 75 was considered, and the fact 
that the evidence was not noted 
through inadvertence is immaterial; 
nor may the omission be remedied 
by an order reciting that certain ex¬ 
hibits were considered but not noted 
through inadvertence and directing 
that they be made part of the tran¬ 
script. 

Ala.—Mullen v. First Nat. Bank, 146 

So. 802, 226 Ala. 305. 

(9) The rule requiring a note of 
testimony (rule 75) does not apply 
to exceptions to reports of the regis¬ 
ter, inasmuch as rule 93 (4 Code 
[1923] p 935), in connection with 
Code (1923) S 6598, deals specifically 
with that question requiring evidence 
in support to be noted “at the foot 
of each exception.” 

Ala.—McCollum v. McCollum, 119 So. 

232, 218 Ala. 500. 

(10) Exceptions to the register’s 
report, without notations of the sup- 



§§ 704-705 APPEAL & ERROR 

A statute providing for the taking of oral testi¬ 
mony and the transcribing and filing thereof with 
the cause has been construed to require the judge 
or chancellor to have the testimony so transcribed 
and filed to become a part of the record . 40 

For evidence heard ore tenus to be considered the 
record must show a proper authentication or identi¬ 
fication by the trial judge . 41 

§ 7G5. Filing Longhand Manuscript of Evi¬ 
dence 

Where the record shows full compliance with statutes 


4A C.J.S. 

authorizing the use of a longhand report of the stenog¬ 
rapher’s notes of the evidence as a part of the record in 
appellate proceedings, evidence so preserved and present¬ 
ed will be considered by the appellate court. 

A longhand report of the stenographer’s short¬ 
hand notes of the evidence may be filed in the trial 
court if permitted by statute; and, when the orig¬ 
inal manuscript of such translation is incorporated 
in the bill of exceptions and properly certified as 
a part of the record, it will be considered by the 
appellate court as presenting the evidence . 42 It is 
necessary, however, that the record show full com¬ 
pliance with the statutory requisites as to filing , 43 


porting: evidence at the foot of each, 
as required by rule 93 and Code 
(1923) § 6598, cannot be considered 
on appeal from a decree confirming 
the report. 

Ala.—McCollum v. McCollum, supra. 

(11) Although rule 93 requires the 
party excepting to the report to note 
the supporting evidence “at the foot 
of each exception,” the rule has no 
application to a party not excepting 
to the report in reference to the is¬ 
sue under review. 

Ala.—Foster v. Foster, 121 So. 80, 

219 Ala. 70. 

(12) Where record disclosed that, 
on rehearing following foreclosure 
decree, decree of Tennessee court 
discharging complainant receiver as 
well as alleged assignment of sub¬ 
ject matter of suit were admitted 
in evidence by agreement, chancery 
rule regarding a note of testimony 
was not applicable. 

Ala.—Robertson v. Council, 191 So. 

257, 238 Ala. 432. 

(13) Rule that in absence of note 
of testimony decree denying relief 
to appellant will not be reversed ap¬ 
plies to all cases tried in circuit 
court m equity. 

Ala.—Alexander v. Alexander, 12 So. 

2d 87, 244 Ala. 24. 

(14) Equity Rule 57, as interpret¬ 
ed in the light of the language of 
the rule, the historical background, 
as shown by the decisions constru¬ 
ing the former rule 75 of the Chan¬ 
cery Practice, and the purpose to be 
achieved by the present rule, is de¬ 
signed to give aid to the appellate 
court. 

Ala.—White v. White, 21 So.2d 436, 

246 Ala. 507. 

Bequest to file equivalent to notice 

A request that register file instru¬ 
ment in form of complainants’ note 
of testimony for inclusion in tran¬ 
script on appeal from decree for re¬ 
spondents is for all practical pur¬ 
poses notice that complainants have 
prepared note of testimony and that 
instrument is and should be treated 
and filed as note of testimony, al¬ 
though register, was not requested to 
sign and adopt it as such. 


Ala.—Home Ins. Co. v. Schriner, 177 
So. 897, 235 Ala. 65. 

40. Ala.—Allen v. Allen, 135 So. 169. 
223 Ala. 223—Johnson v. Riddie & 
Ellis, 85 So. 701, 204 Ala. 408. 

“May” as meaning “must” 

“To the end that there might be 
a review [of the testimony taken 
ore tenus], the provision is that the 
chancellor or judge trying the case 
must require the court reporter, or 
some other competent stenographer, 
to take down the testimony as deliv¬ 
ered, and such judge or chancellor 
may—meaning ‘must,’ since the act 
authorized is for the advancement of 
justice (Endlich, Interp.Stats. § 
306)—require such testimony to be 
transcribed in typewriting, certified 
by the stenographer, and filed in the 
cause . . . the testimony so cer¬ 

tified must be noted in the note of 
testimony.” 

Ala.—Johnson v. Riddle & Ellis, 85 
So. 701, 703, 204 Ala. 408. 

Bight to order requiring transcrip¬ 
tion and filing 

“Testimony given ore tenus in an 
equity case as provided by the stat¬ 
ute, and taken down in shorthand, 
when noted by the register as re¬ 
quired by Chancery Rule 75, be¬ 
comes a part of the record, and the 
parties, on proper motion, are en¬ 
titled to have an order of the court 
requiring the stenographer to tran¬ 
scribe the same and file it in the 
case, the cost thereof to be taxed as 
in the case of other depositions.” 
Ala.—Allen v. Allen, 135- So. 169, 
170, 223 Ala. 223. 

Certification of bill of exceptions 
by the judge who presided at the 
trial, as prescribed by law for a bill 
of exceptions, is a sufficient compli¬ 
ance with the provisions Of the stat¬ 
ute that the judge or chancellor may 
require the testimony taken orally 
to be transcribed. 

Ala.—Lewis v. Martin, 98 So. 635, 
21Q Ala. 401. 

41. Va.—Carper v. Nesbit, 30 S.E.2d 
554, 182 -Va. 710—Planters Nat. 
Bank of Fredericksburg v. E. G. 
Heflin Co., 184 S.E. 216, 166 Va. 

. 166. 


42. Ind.—Robinson v. Smith, 115 N. 
E. 336, 64 Ind.App. 119. 

4 C.J. p 57 notes 94, 95. 

See also infra §§ 760, 761. 

As substitute for bill of exceptions 
see infra § 800. 

43. Ariz.—Prescott Nat. Bank v. 
Head, 90 P. 328, 11 Ariz. 213, 21 
Ann.Cas. 990. 

4 C.J. p 57 note 96. 

Certificate of filing unnecessary 
Under statutory provisions to that 
effect, where the record contains the 
original bill of exceptions, embracing 
the evidence in the cause, it is not 
necessary that the record show af¬ 
firmatively that the longhand manu¬ 
script of the evidence was filed in the 
clerk’s office before incorporation in 
the bill of exceptions, and a certifi¬ 
cate by the clerk that the manu¬ 
script was filed on a certain date 
in no way aids in perfecting the rec¬ 
ord. 

Ind.—Robinson v. Smith, 115 N.E. 

336, 64 Ind.App. 119. 

4 C.J. p 58 note 6, p 59 note 10. 
Filing sufficiently shown 

(1) Where the clerk certifies that 
the longhand manuscript of the evi¬ 
dence is embodied in the bill of ex¬ 
ceptions, it is sufficiently shown that 
the manuscript was filed with the 
clerk. 

Ind.—Everman v. Hyman, 28 N.El 
1022, 26 Ind.App. 165, 84 Am.S.R. 
284. 

(2) A certificate of the judge that 
“this was all the evidence given in 
said cause. And the defendant now 
here tenders this, its bill of excep¬ 
tions, and asks that the same may be 
signed, sealed, and made a part - of 
the record in said cause, which is 
done,” etc., brings the evidence into 
the record, and cures informalities of 
the stenographer and clerk in enti¬ 
tling the longhand manuscript of the 
evidence as a “bill of exceptions,” 
and in failing to state explicitly that 
such manuscript was filed as re¬ 
quired by statute, where the clerk’s 
filing mark' shows that it was so 
filed. 

Ind.—Standard L., etc., 'Ins. Co. v. 
Martin, 33 N.E. 1.05, 133 Ind. 376. 
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notice of filing , 44 identification , 45 certification , 46 
and incorporation into the bill of exceptions . 47 
When so required, it is necessary that the stenogra¬ 
pher’s notes of the evidence be stated in condensed 
narrative form . 48 


APPEAL & ERROR §§ 705-707 

Original papers read in evidencej accompanying 
and identified by the longhand manuscript of the 
evidence, may be treated as embraced therein and 
properly in the record . 48 


6. Filing of Papers Part of Record 


§ 706. Necessity 

Papers set out in the record, which are required by 
law to be filed in the lower court, will be disregarded by 
the appellate court where the record fails to show that 
they were so filed. 

Papers, including pleadings and motions, set out 
in the record on appeal, which are required by law 
to be filed in the lower court, will be disregarded 
by the appellate court when the record fails to show 


that they were so filed ; 50 but, in the absence of 
statute or rule requiring papers to be filed with the 
clerk of the court below, such papers will not be 
stricken from the record because not so filed . 51 

In some jurisdictions documents properly identi¬ 
fied in the reporter’s notes and offered in evidence 
are part of the record on appeal, even though they 
are not on file or in the actual custody of the clerk 52 
and lack his usual indorsement . 53 


7. Making and Filing of Bill of Exceptions, Case, or Statement 


§ 707. In General 

According to one view there is a presumption that a 
purported bill of exceptions, case, or statement was prop¬ 
erly made or filed, but, as a rule, the proper making and 
filing of a bill of exceptions, case, or statement must be 
shown by the record proper. 

According to one view there is a presumption 


that a purported bill of exceptions, case, or state¬ 
ment was properly made or filed , 54 but, as a rule, 
a bill of exceptions, case, or statement will be dis¬ 
regarded by the appellate court unless the record 
shows affirmatively that it was properly allowed, 
settled, signed, and filed in the trial court and made 
a part of the record . 55 This means that such facts 


(3) If the reporter’s notes are filed 
-with the clerk on the day the trial 
closed, the evidence is properly pre¬ 
served, whether marked “filed” or 
not, and without any direction in the 
judge's certificate that the evidence 
certified be made a part of the rec¬ 
ord. 

Iowa.—In re Bruning, 96 N.W. 780, 
122 Iowa 8—Bunyan v. Loftus, 57 
N.W. 685, 90 Iowa 122. 

4 C.J. p 58 notes 2, 3. 

Presumption that reporter and 
cleric performed their duties in filing 
the shorthand notes and incorporat¬ 
ing them in the record will prevail 
in the absence of any showing to 
the contrary, and the record prepared 
as directed will be treated as genu¬ 
ine. 

Iowa.—Manatt v. Scott, 76 N.W. 717, 
106 Iowa 203, 68 Am.S.R. 293. 

44. Miss.—Scarborough v. Harrison 
Naval Stores Co., 51 So. 274, 52 
So. 143, 9*5 Miss. 497. 

4 C.J. p 58 note 99. 

45. Md.—Darrin v. Hoff, 58 A. 196, 
99 Md. 491. 

Or.—Nosier v. Coos Bay Nav. Co., 
63 P. 1050, 64 P. 855, 40 Or. 305. 

46. Ind.—Tron v. Yohn, 43 N.E. 437, 
1-45 Ind. 272. 

4 C.J. p 57 note 95, p 58 notes 97, 
98. 


47. Ind.—Cooper v. Bartlett, 49 N.E. 
827, 150 Ind. 693. 

4 C.J. p 58 notes 98, 1. 

Incorporation before tender to judge 
Where requisite, there must be an 
affirmative showing that the long- 
hand manuscript of the evidence was 
incorporated in the bill of excep¬ 
tions before it was tendered to the 
judge within the time given for pre¬ 
paring the bill of exceptions. 

Ind.—McIntosh v. Zaring, 49 NJE. 

164, 150 Ind. 301. 

4 C.J. p 58 note 1. 

Incorporation not necessary 

In some jurisdictions the stenogra¬ 
pher's transcript takes the place of 
a bill of exceptions or case and need 
not be incorporated therein. 

N.J.—Hauser v. Squire, 81 A. 263, 
81 N.J.Law 287. 

4 C.J. p 58 note 4. 

48. N.C.—Bucken v. South, etc., R. 
Co., 73 S.E. 137, 157 N.C. 443. 

4 C.J. p 58 note 7. 

49. Ind.—Zeis v. Passwater, 41 N. 
E. 796, 142 Ind. 375. 

50. Corpus Juris cited in Heinz v. 
Commissioner of Internal Revenue, 
Ga., 70 F.2d 461, 463. 

Cal.—Freeman v. Jergins, 271 P.2d 
210, 125 C.A.2d 536. 

Ind.—JEtna Ins. Co. of Hartford, 
Conn., v. Jones, 115 N.E. 697, 64 
Ind.App. 251. 


Or.—Malloy v. Marshall-Wells Hard¬ 
ware Co., 173 P. 267, 90 Or. 303, 
affirmed 175 P. 659, 90 Or. 303, re¬ 
hearing denied 176 P. 589, 90 Or. 
303. 

Tenn.—Southern Ins. Co. v. Ander¬ 
son, 172 S.W. 318, 130 Tenn. 482, 
Ann.Cas.l916B 737. 

4 C.J. p 59 notes 12, 13. 

Receipt by proper officer as filing 
A paper is sufficiently filed when 
it is delivered to the proper officer 
and received by him. 

Ind.—Hull v. Louth, 10 N.E. 270, 
109 Ind. 315, 58 Am.R. 405. 

4 C.J. p 59 note 18. 

51. Or.—Sanborn v. Fitzpatrick, 91 
P. 540, 51 Or. 457. 

4 C.J. p 59 note 14. 

52. Iowa.—Novelty Iron Works v. 
Capital City Oatmeal Co., 55 N.W. 
518, 88 Iowa 524. 

4 C.J. p 59 note 15. 

53. Ark.—Daniels v. Brodie, 15 S. 
W. 467, 54 Ark. 216, 11 L.R.A. 81. 

4 C.J. p 59 note 16. 

• 

54. Iowa.—Foster v. Hinson, 39 N. 
W. 505, 75 Iowa 291. 

4 C.J. p 60 note 26. 

55. Ala.—Sharpe v. Hughes, 80 So. 
798, 202 Ala. 510. 

Ga.—Fireman’s Fund Indemnity Co. 
v. Goss, 24 S.E.2d 736, 69 Ga.App. 
25. 
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must be shown by the record proper, independently \ of the bill of exceptions, case, or statement itself , 56 


Ill.—See People v. De Fratis, 190 Ill. 
App. 440. 

Ky.—Duvall v. Marshall, 132 S.W.2d 
511, 280 Ky. 81. 

Mo.—Birmingham v. Warren, 34 S. 
W.2d 115—Perringer v. Unknown 
Heirs of Raub, 254 S.W. 703, 300 
Mo. 535—Hodson v. McAnerney, 
192 S.W. 423. 

Beatty v. Zeigel, 167 S.W.2d 400, 
237 Mo.App. 1134—Brown. v. 
Reichmann, 164 S.W.2d 201, 237 
Mo.App. 136—Gnekow v. Metropol¬ 
itan Life Ins. Co., App., 99 S.W.2d 
126, opinion quashed on other 
grounds State ex rel. Gneckow v. 
Hostetter, 105 S.W.2d 928, 340 Mo. 
1177, mandate conformed to, App., 
108 S.W.2d 621—Bailey v. Nichols, 
App., 70 S.W.2d 1103—Hampe v. 
Versen, App., 32 S.W.2d 797—Atlas 
Cereal Co. v. Griffin Grocery Co., 
App., 259 S.W. 130—In re Woods' 
Estate, App., 245 S.W. 368—Potts- 
Turnbull Advertising Co. v. Gatch- 
ell, App., 236 S.W. 1078—Frieze v. 
Snider, App., 235 S.W. 184—Wil¬ 
liams v. Kansas City Terminal R. 
Co., App., 223 S.W. 132, transferred 
231 S.W. 954, 288 Mo. 11—Strong 
v. Strong, App., 216 S.W. 543— 
Houston v. Mahoney, App., 209 S. 
W. 565—Pabst Brewing Co. v. 
Howard, App., 211 S.W. 720—Riley 
v. Baggs, App., 203 S.W. 650— 
Hardin v. Roberts Cotton Oil Co., 
173 S.W. 37, 187 Mo.App. 728. 

Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
49 P.2d 358, 57 Nev. 1. 

N.M.—Milliken v. Martinez, 159 P. 
952, 22 N.M. 61. 

N.C.—Springer v. Springer, 136 S.E. 
193, 193 N.C. 35. 

Okl.—Security State Bank v. Malone, 
263 P. 655, 129 Okl. 112—In re Sex¬ 
ton’s Heirship, 215 P. 773, 90 Okl. 
37—Dailey v. Citizens’ Nat. Bank 
of Pawhuska, 214 P. 116, 89 Okl. 
94—Tarpenning v. Compton, 151 
P. 681, 51 Okl. 41—Miller v. Mark- 
ley, 152 P. 345, 49 Okl. 177—Latta 
v. Way, 143 P. 663, 43 Okl. 638. 
Tex.—Great Northern Life Ins. Co. 

v. Holmes, Civ.App., 267 S.W. 736. 
4 C.J. p 59 note 19. 

In Indiana 

(1) There is authority supporting 
the rule of the text. 

Ind.—Baker v. Ackerman, 111 N.E.2d 
80, 123 Ind.App. 543—Baker v. Ack¬ 
erman, 111 N.E.2d 80, 123 Ind.App. 
543—Jdbn Hancock Mut. Life Ins. 
Co. v. Keith, 15 N.E.2d 738, 105 
Ind.App. 465—McMillan v. Ply¬ 
mouth Electric Light & Power Co., 
123 N.E. 446, 70 Ind.App. 336— 
Federal Union Surety Co. v. 
Schlosser, 116 N.E. 759, 66 Ind. 
App. 199—Ross v. Illinois Glass 
Co., 115 N.E. 598, 64 Ind.App. 166. 
4 C.J. P 59 note 19. 


(2) It has been held, however, that 
it will be presumed that the judge 
did his duty, and had the bill filed 
after he signed it. 

Ind.—Davis v. Neighbors, 73 N.E. 
151, 34 Ind.App. 441. 

(3) It was formerly held that the 
filing of a bill of exceptions during 
term must be shown by an order 
book entry. 

Ind.—Patterson v. Dodson, 130 N.E. 
402, 190 Ind. 362. 

(4) Rule 2-3, 1943 Revision, pro¬ 
viding that filing must be evidenced 
by either an orderbook entry to that 
effect or by the clerk’s certification 
thereof, supersedes all prior statutes 
and decisions of the appellate tri¬ 
bunals of the state. 

Ind.—Levy v. Winget, 57 N.E.2d 629, 
115 Ind.App. 183. 

(5) The record showing has been 
held sufficient in a number of cases. 
Ind.—Heekin Can Co. v. Porter, 46 

N.E.2d 486, 221 Ind. 69. 

Massachusetts Bonding & Insur¬ 
ance Co. v. State, 149 N.E. 377, 82 
Ind.App. 377—Grabowski v. Benz- 
sa, 140 N.E. 76, 80 Ind.App. 214. 

Identity of hill 

(1) The record proper is held suffi¬ 
ciently to identify the bill of excep¬ 
tions as the bill filed in the trial 
court. 

Mo.—Bianchetti v. Luce, 2 S.W.2d 
129, 222 Mo.App. 282. 

(2) “Only reasonable certainty 
that a bill of exceptions is the one 
named in the order making it a 
part of the record is required.” 

W.Va.—Kimmell v. Mohler, 135 S.E. 

175, 102 W.Va. 355. 

Notice of tender of hill of exceptions 
Although the statute does not re¬ 
quire notice of the time and place of 
tender of a bill of exceptions to the 
court or judge to be made a part of 
the record but simply that it shall be 
made to “appear in writing” to the 
trial court or judge that such notice 
was given to the opposite party or 
his attorney, “to avoid needless con¬ 
troversies • . . which have no 

bearing on the merits of the case, it 
is important to have the record af¬ 
firmatively show that the required 
notice was given and that the trial 
judge had before him written evi¬ 
dence of that fact.” 

Va.—Nachman v. Chatham-Phenix 
Nat. Bank & Trust Co., 171 S.E. 
676, 677, 161 Va. 576. 

Notice of time and place of settle¬ 
ment of case-made 
(1) The record must affirmatively 
show service of notice of time and 
place of settlement of case-made on 
all opposing parties or their counsel, 
waiver of such service, or presence 
at the settlement. 
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Okl.—Ashinger v. Local Union No. 
276, United Brotherhood of Car¬ 
penters and Joiners of America, 
197 P. 170, 81 Okl. 206—Walcher v. 
Burford, 147 P. 774, 47 Okl. 98. 

(2) “Where record fails to show 
service of case-made on adverse par¬ 
ty before date of settling and sign¬ 
ing and affirmatively shows service 
three days thereafter, case-made is 
a nullity.” 

Okl.—Curtis v. Mason & Hopkins, 8 
P.2d 747, 155 Okl. 176. 

Service of specifications of error 
It is better practice for the record 
on appeal to show the fact of service 
of the specifications of error, al¬ 
though proof of service is not re¬ 
quired by the express provision of 
statute or rule of court. 

Wyo.—Hanson v. Chicago, B. & Q. 
R. Co., 213 P. 763, 29 Wyo. 421. 

Journal entry not necessary 

The allowance, signing, and, per¬ 
haps, filing of a bill of particulars 
are what constitute the bill a part 
of the record; a journal entry of 
the allowance of the bill is not neces¬ 
sary. 

Wyo.—Fitzpatrick v. Rogan, 203 P. 
245, 28 Wyo. 231. 

Record held to show authority to 
sign hill 

Ark.—Riggs v. Brock, 189 S.W.2d 
367, 208 Ark. 1050. 

Showing held sufficient to establish 
filing 

Mo.—Wilkerson v. Wann, 16 S.W. 2d 
72, 322 Mo. 842. 

Woods v. Kansas City Light & 
Power Co., App., 212 S.W. 899. 
Ohio.—Brooks v. Industrial Commis¬ 
sion, 49 N.E.2d 580, 71 Ohio App. 
295. 

56. Ill.—See People v. De Fratis* 
190 Hl.App. 440. 

Ind.—Patterson v. Dodson, 130 N.E. 
402, 190 Ind. 362. 

Tinkham v. Tinkham, 45 N.E. 2d 
357, 112 Ind.App. 532—Grabowski 
v. Benzsa, 140 N.E. 76, 80 Ind.Appw 
214. 

4 C.J. p 60 note 20. 

Where abstract of record recites 
entry of filing of hill, the rule that 
the filing of a bill of exceptions can¬ 
not be proved by the bill itself is not 
violated. 

Mo.—Beatty v. Zeigel, 167 S.W. 2d 
400, 237 Mo.App. 1134—Brown v. 
Reichmann, 164 S.W.2d 201, 237 
Mo.App. 136—Gnekow v. Metropol¬ 
itan Life Ins. Co., App., 99 S.W. 2d 
126, opinion quashed on other 
grounds State ex rel. Gneckow v. 
Hostetter, 105 S.W.2d 928, 340 Mo. 
1177, mandate conformed to, App., 
108 S.W.2d 621—Moritz v. St. 
Louis Transit Co., 77 S.W. 477, 102 
Mo.App. 657. 
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and cannot be shown by file marks of the clerk on 
the record , 57 by recitals in the bill, case, or state¬ 
ment itself , 58 unsupported statements , 59 or, unless 
there is a statutory provision to the contrary , 60 
by the certificate of the clerk . 61 


§ 708. Time of Making and Filing 

Although the record need not show that time was giv¬ 
en for filing if the bill of exceptions is filed in the same 
term the motion for a new trial is overruled, the record 
must generally show that the bill of exceptions, case, or 


Under a rule of tlie appellate court, 
approval and filing of a bill of ex¬ 
ceptions may be shown by the bill 
itself. 

Mo.—Whitesell v. Pioneer Const. Co., 
App., 2 S.W.2d 147. 

57. Ind.—John Hancock Mut. Life 
Ins. Co. v. Keith, 15 N.E.2d 738, 105 
Ind. App. 465—McMillan v. Ply¬ 
mouth Electric Light & Power Co., 
123 N.E. 446, 70 Ind.App. 336— 
Federal Union Surety Co. v. Schlos- 
ser, 116 N.E. 759, 66 Ind.App. 199. 

4 C.J. p 60 note 21. 

58. Ky.—Cornett v. Maloney, 115 S. 
W.2d 305, 272 Ky. 839. 

Mo.—Birmingham v. Warren, 34 S. 
W.2d 115. 

Gnekow v. Metropolitan Life 
Ins. Co., App., 99 S.W.2d 126, opin¬ 
ion quashed on other grounds 
Stafie ex rel. Gneckow v. Hostetter, 
105 S.W.2d 928, 340 Mo. 1177, man¬ 
date conformed to, App., 108 S.W. 
2d 621—Brown v. Reichmann, 164 
S.W.2d 201, 237 Mo.App. 136—Bai¬ 
ley v. Nichols, App., 70 SW.2d 1103 
—In re Wood’s Estate, App., 245 
S.W. 368—Mittleberg v. Johnson, 
App., 242 S.W. 696—Riley v. Baggs, 
App., 203 S.W. 650—Handin v. Rob¬ 
erts Cotton Oil Co., 173 S.W. 37, 
187 Mo.App. 728. 

4 C.J. p 60 note 22. 

Statement that bill was filed in ah- 
stract of bill of exceptions will not 
supply the want of such showing in 
the abstract of the record proper. 

Mo.—Pabst Brewing Co. v. Howard, 
App., 211 S.W. 720—Houston v. Ma¬ 
honey, App., 209 S.W. 565. 

Pile mark or indorsement by clerk on 
bill 

(1) Where the certificate of the 
clerk of the trial court to the tran¬ 
script on appeal was insufficient to 
show the filing of the bill of excep¬ 
tions, a page within the alleged bill 
of exceptions bearing a file mark in 
the handwriting of the clerk could 
not be accepted either to supplement 
or contradict the clerk’s certificate. 
Ind.—Federal Union Surety Co. v. 

Schlosser, 116 N.E. 759, 66 Ind.App. 
199. 

(2) “Appellant insists that because 
following the signature of the judge 
to the bill of exception itself appear 
the words: ‘Marked filed, July 15, 
1909. E. J. Cruse, Clerk, by Charles 
A. Redfern, T>. C.’—that there is a 
sufficient recitation in the record 
proper to show the filing of the bill 
of exceptions ... we [do not] 
think that thq words quoted are suf¬ 
ficient to shoV .that the. bill of ex¬ 


ceptions was filed. It is apparent 
that these words are indorsed on the 
bill of exceptions itself. It has re¬ 
peatedly been held that a bill of ex¬ 
ceptions cannot prove itself.” 

Mo.—Strong v. Strong, App., 216 S.W. 
543. 

59. Mo.—Perringer v. Unknown 

Heirs of Raub, 254 S.W. 703, 300 
Mo. 535, 300 Mo. 535. 

Statement of counsel 

(1) “The mere statement of coun¬ 
sel as to the filing of the bill of ex¬ 
ceptions does not sufficiently attest 
that fact in the absence of a certified 
copy of an entry in the record prop¬ 
er to that effect. The filing of a bill 
is consummated by a recording of 
the filing of same by the clerk upon 
the record.” 

Mo.—Perringer v. Unknown Heirs 
of Raub, 254 S.W. 703, 704, 300 Mo. 
535. 

(2) The mere written declaration 
of counsel as to proper presentation 
to the court is insufficient. 

Mo.—Perringer v. Unknown Heirs 
of Raub, supra. 

Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
49 P.2d 358, 57 Nev. 1. 

Tex.—Great Northern Life Insur¬ 
ance Co. v. Holmes, Civ.App., 267 
S.W. 736. 

(3) Statement by attorney at end 
of bill of exceptions, following 
judge’s certificate that appeal was 
duly taken and bill of exceptions du¬ 
ly filed was not sufficient compliance 
with court rule. 

Mo.—Beatty v. Zeigel, 167 S.W.2d 
400, 237 Mo.App. 1134. 

60. Ind.—Levy v. Winget, 57 N.E.2d 
629, 115 Ind.App. 183—Hesler v. 
Lowe, App., 187 N.E. 213—Stiefler 
v. McCullough, App., 174 N.E. 823. 

4 C.J. p 60 note 23 [a]. 

Filing held sufficiently shown 
Ind.—Kraft v. Weaver, 90 N.E.2d 
506, 120 Ind.App. 276 
Certificate merely reciting filing of 
longhand report of evidence is not j 
sufficient to show that the bill of ex¬ 
ceptions was filed. 

Ind.—Tinkham v. Tinkham, 45 N.E.2d 
357, 112 Ind.App. 532—McMillan v. 
Plymouth Electric Light & Power 
Co., 123 N.E. 446, 70 Ind.App. 336. 
Certificate on information and belief 
Where the certificate of the clerk 
is to the effect that the original bill 
of exceptions containing the evidence 
was filed in his office on or about a 
certain day and that it had been 
signed by the trial judge but that 
such certificate is on information 
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and belief in that there is no memo¬ 
randum of such filing in the office of 
the clerk and he has no recollection 
of it, the certificate is not a suffi¬ 
cient showing as to the filing for, in 
order for the clerk to certify, he 
must have a proper knowledge of the 
facts. 

Ind.—Federal Union Surety Co. v. 
Schlosser, 114 N.E. 875, 66 Ind. 
App. 199, rehearing denied 116 N. 
E. 759, 66 Ind.App. 199. 

Certification of trial judge as insuf¬ 
ficient to supply omission 

(1) A certification of the trial 
judge as to signing, sealing, and 
making a bill of exceptions a part 
of the record cannot supply the 
omission of the clerk’s certificate to 
the transcript to show the filing of 
the bill. 

Ind.—John Hancock Mut. Life Ins. 
Co. v. Keith, 15 N.E.2d 738, 105 
Ind.App. 465—Federal Union Sure¬ 
ty Co. v. Schlosser, 116 N.E. 759, 
66 Ind.App. 199. 

(2) The trial judge need not cer¬ 
tify to the filing of bill of exceptions, 
and any statement on that subject 
in his certificate is mere surplusage. 
Ind.—Tinkham v. Tinkham, 45 N.E. 

2d 357, 112 Ind.App. 532—John 

Hancock Mut. Life Ins. Co. v. 
Keith, 15 N.E.2d 738, 105 Ind.App. 
465. 

(3) Trial judge’s certificate in bill 
of exceptions, which followed clerk’s 
certificate that the “above and fore¬ 
going” transcript contained the pa¬ 
pers filed in the cause, was not suffi¬ 
cient to show the filing of the bill of 
exceptions. 

Ind.—Smith v. Gerner, 85 N.E.2d 516, 
119 Ind.App. 247—Hunter v. Stump, 
76 N.E.2d 696. 118 Ind.App. 84. 
Certificate of clerk wholly devoid 
of any certification to filing of bill of 
exceptions containing the evidence 
was not sufficient to show that a bill 
of exceptions was filed, although it 
referred to papers and entries as re¬ 
quired by the praecipe. 

Ind.—Tinkham v. Tinkham, 45 N.E. 

2d 357, 112 Ind.App. 532. 

Record or order book entry said to be 
better practice 

Ind.—Stiefler v. McCullough, 174 N. 
E. 823, 97 Ind.App. 123—Federal 
Union Surety Co. v. Schlosser, 114 
N.E. 875, 877, 66 Ind.App. 199, re¬ 
hearing denied 116 N.E. 759, 66 Ind. 
App. 199. 

61. Mo.—Burdick v. Security L. As¬ 
soc., 86 Mo.App. 94. 

Va.—Standard Peanut Co. v. Wilson, 
66 S.E. 772, 110 Va. 650. 

4 C.J. p 60 note 23. 
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statement was made and filed within the time fixed by ruled . 61 - 50 the record, as a rule, must show affirma- 
law. 

. , , . tively that the purported bill of exceptions, case, or 

Although the record need not show that time was . 

given for filing if the bill of exceptions is filed in statement was tendered, signed, made, filed, and 

the same term the motion for a new trial is over- served within the time fixed by law . 62 These facts 


61.50 Ind.—I n t e r-S tate Motor 
Freight System v. Morgan, 47 N. 
E.2d 326, 113 Ind.App. 374. 

62. Ala.—Sharpe v. Hughes, 80 So. 
798, 202 Ala. 510. 

Ark.—Gladish v. Bryant, 185 S.W. 
281, 123 Ark. 619—Chicago, R. I. & 
P. Ry. Co. v. Pearce, 175 S.W. 
1160, 118 Ark. 6, L.R.A.1915F 551. 
Ga.—Blair v. Blair, 72 S.E.2d 288, 209 
Ga. 347—Bostic v. Nesbitt, 71 S.E. 
2d 213, 209 Ga. 159—Smith v. At¬ 
lanta Gas-Light Co., 182 S.E. 603, 
181 Ga. 479—Dill v. Taylor, 127 S. 
E. 737, 160 Ga. 234. 

Tingle v. Kelly, 83 S.E.2d 212, 90 
Ga.App. 496—Whitmire v. Holly 
Mountain Farms Co., 81 S.E.2d 886, 
90 Ga.App. 11—Sellers v. Tippins, 
124 S.E. 59, 32 Ga.App. 494. 

Ill.—People v. Rosenwald, 107 N.E. 
854, 266 Ill. 548, Ann.Cas.l915D 
688 . 

Ind.—McMillan v. Plymouth Electric 
Light & Power Co., 123 N.E. 446, 
70 Ind.App. 336. 

Nev.— Corpus Juris cited in City of 
Fallon v. Churchill County Bank 
Mortg. Corporation, 49 P.2d 358, 57 
Nev. 1. 

N.C.—Smoak v. Newton, 67 S.E.2d 
462, 234 N.C. 451. 

Okl.—Southern Surety Co. v. Smith, 
184 P. 905, 74 Okl. 313—Martin v. 
Milnor, 152 P. 388, 52 Okl. 232. 

Tex.—Elledge v. St. Louis South¬ 
western Ry. Co. of Texas, Civ.App., 
202 S.W. 203—Brophy v. Kelly, 
Civ.App., 198 S.W. 413. 

Va.—Bristol Mick or Mack Stores v. 
City of Bristol, 21 S.E.2d 758, 180 
Va. 15. 

Wyo.—Spalding v. McKnight, 154 P. 
2d 312, 61 Wyo. 22—International 
Harvester Co. v. Jackson Lumber 
Co., 170 P. 6, 25 Wyo. 367. 

4 C.J. p 61 note 27. 

Bill filed after term of court will 
not be considered on appeal where no 
time for filing is given. 

Ark.—Woodruff v. Dickinson, 135 S. 

W.2d 667, 399 Ark. 663. 

Date of overruling motion for new 
trial 

“The date of the overruling of a 
motion for a new trial is a material 
fact [which must be shown by the 
record], for it is then, and not after¬ 
wards, that time must be given with¬ 
in which to prepare the general bill 
of exceptions.” 

Ind.—Baltimore & O. S. W. R. Co. v. 
Beach, 168 N.E. 204, 205, 99 Ind. 
App. 672. 

No presumption 

“It is further contended that, al¬ 
though there is nothing in the record 


here presented showing that time 
was asked or given within which to 
reduce the exceptions to writing and 
present the same for allowance, the 
fact that the bill was allowed and 
signed by the judge creates the pre¬ 
sumption that time was given and 
that the bill was presented within 
such time. But the making of an 
order granting time to prepare a bill 
of exceptions and present it for al¬ 
lowance is a judicial act 
and, like any other judicial order, 
must appear by the record brought 
to this court.” 

Wyo.—International Harvester Co. v. 

Jackson Lumber Co., 170 P. 6, 8, 25 

Wyo. 367. 

Order relieving appellant from de¬ 
fault 

A bill of exceptions, although not 
served in time, will be considered, 
where plaintiff, on serving his pro¬ 
posed bill, served and filed a notice 
of intention to move to be relieved 
from default, under Code Civ.Proc. § 
473, and the court granted the motion 
and settled the bill after considering 
affidavits supporting, and opposing, 
the motion, in the absence of any 
abuse of discretion. 

Cal.—Jones v. Title Guarantee & 

Trust Co., 173 P. 586, 178 C. 375. 

Record held to show signing or filing 
in time 

(1) Where the order filing a bill of 
exceptions shows that it was signed 
less than thirty days from the date 
of the entry of the final judgment, it 
sufficiently appears that the bill of 
exceptions was taken within thirty 
days from the adjournment of the 
term at which the judgment was 
rendered, notwithstanding neither 
the bill of exceptions nor the order 
filing it expressly states this to be 
the fact. 

W.Va.—Penix v. Grafton, 103 S.E. 

106, 86 W.Va. 278. 

(2) Where on the last page of the 
bill the trial judge certified that 
“within the time fixed by the court 
for filing the same the defendant 
tendered this, his bill of exceptions, 
and prays that the same might be 
signed,” etc., “which is accordingly 
done this 13th day of December, 
1917,” followed by the signature of 
the judge of the court and a file 
mark: “Filed December 15, 1917, J. 
C., Clerk”—and the clerk's final cer¬ 
tificate to the transcript filed within 
the time allowed for filing the bill 
of exceptions certifying that the 
transcript contained a complete copy 
of all papers, etc., including the orig¬ 
inal bill of exceptions, it sufficiently 
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appears by the record that the bill of 
exceptions was filed within the time 
required by the court’s order. 

Ind.—Ohio Farmers’ Ins. Co. v. 

Dobbs, 129 N.E. 484, 74 Ind.App. 

685. 

(3) Under Burns St.Annot.(1914) 
§ 657, requiring that it shall ap¬ 
pear from the record that the bill of 
exceptions was presented to the trial 
judge for his signature in proper 
time, and that the same was signed 
by the judge and filed with the clerk, 
or in open court, where it appeared 
from an order book entry that with¬ 
in the time allowed the bill was pre¬ 
sented to the trial judge in open 
court and by him approved, signed, 
and ordered made a part of the rec¬ 
ord, and that it was then filed in the 
office of the clerk of the court and 
made a part of the record, the stat¬ 
ute was sufficiently complied With. 
Ind.—Crowell v. Jeffries, 137 N.E. 

556, 79 Ind.App. 513. 

(4) Other illustrations. 

Ga.—Clark v. Calhoun Nat. Bank, 

187 S.E. 304, 53 Ga.App. 691. 
Tenn.—Moore v. Chadwick, 94 S.W. 

2d 49, 170 Tenn. 223. 

Record held to show filing not in 
time 

(1) Where the record on appeal 
does not show that the bill of ex¬ 
ceptions was filed or signed, and the 
certificate of the clerk to the tran¬ 
script was made after the ninety 
days allowed for the signing and fil¬ 
ing of the bill, the record conclusive¬ 
ly shows that the bill was not filed 
in the time allowed and cannot be 
considered. 

Ark.—Williams v. McCabe, 171 S.W. 

1194, 115 Ark. 607. 

(2) Under Civ.Code (1910) § 6167, 
“where the date of the entry of fil¬ 
ing by the clerk of the trial court up¬ 
on a bill of exceptions, when consid¬ 
ered in connection with the date of 
the judge’s certificate, shows that the 
bill of exceptions was filed in the 
clerk’s office more than fifteen days 
after it was certified by the judge, 
the writ of error will be dismissed.” 
Ga.—Futch v. Olmstead, 157 S.E. 

277, 278, 172 Ga. 233. 

(3) A bill of exceptions which as¬ 
signed error on two orders of differ¬ 
ent dates and recited, without date, 
that it was tendered within the time 
provided by law does not authorize 
review of the prior order, since the 
bill will be construed as referring to 
the last order only, there being noth¬ 
ing in the bill to show that it was 
presented within sufficient time to 
bring the prior order under review. 



4A C.J.S, 


APPEAL & ERROR § 708 


must usually be shown by the record proper . 63 

The affidavit of an attorney as to the date of fil¬ 
ing is insufficient to support a statement of facts ; 64 
and recitals in the bill, case, or statement itself will 
generally not suffice , 65 although it may be otherwise 
where the fact that a bill of exceptions was present¬ 
ed within the time prescribed by law is permitted 
to be shown by the bill itself, entries thereon, or 
the record . 66 

It has also been held that the time for tendering 


the bill may be set out in the bill itself, over the 
signature of the judge . 67 

Extension of time. Although a record showing 
with reference to an extension is not always re¬ 
quired , 68 it is usually held that, when it appears 
from the record that the bill of exceptions, case, or 
statement was made or filed after the expiration of 
the statutory time, the record must show that the 
trial court properly allowed an extension of time 
for such making or filing , 69 or that there was an 


Ga.—Smith v. Atlanta Gas-Light Co., 
182 S.E. 603, 181 Ga. 479. 
Determination of date 

Where bill of exceptions was pros¬ 
ecuted on judgment overruling mo¬ 
tion for new trial and there was no 
recitation of tender of the bill 
“within 30 days*' or “within the time 
prescribed by the law” and it did not 
otherwise appear that the bill was 
tendered to the trial judge before 
certification thereof, the date of the 
certification would be considered as 
the date of tender for purposes of 
determining whether the bill was 
timely tendered. 

Ga.—Howell v. Cornelison, 198 S.E. 
803, 58 Ga.App. 437. 

Excuse for delay 

Rule that bill of exceptions, not 
presented within time provided by 
law, cannot be considered on appeal, 
even though settled by trial court, 
in absence of affirmative record 
showing of excuse for delay, is no 
longer rigidly enforced, such ex¬ 
cuse being more properly subject 
for investigation by trial court; and 
bill may be considered on appeal 
without affirmative record showing 
of excuse for delay, where it does 
not appear on face of bill that re¬ 
spondents were not served with pro¬ 
posed bill within time allowed. 

Cal.—Colburn Biological Institute v. 
De Bolt, 59 P.2d 108, 6 C.2d 631. 

63. Ind.—Beatty v. Miller, 44 N.E. 
8, 146 Ind. 231. 

John Hancock Mut. Life Ins. Co. 
v. Keith, 15 N.E.2d 738, 105 Ind. 
App. 46.5. 

Mo.—State v. Broaddus, 143 S.W. 

455, 239 Mo. 359. 

4 C.J. p 61 note 28. 

64. Tex.—Jones v. State, 43 S.W.2d 
942, 119 Tex.Cr. 304. 

65. Ala.—Williams v. Ragan, 45 So. 
185, 153 Ala. 397. 

Ind.—Guirl v. Gillett, 24 N.E. 1036, 
124 Ind. 501. 

4 C.J. p 61 note 29. 

66. Ga.—Whiteman v. Federal Land 
Bank, 193 S.E. 881, 185 Ga. 26- 
Dill v. Taylor, 127 S.E. 737, 160 Ga. 
234. 

Sellers v. Tippins, 124 S.E. 59, 32 
Ga.App. 494—Charleston & W. C. 


Ry. Co. v. Cotton Seed Oil Co., 96 
S.E. 586, 22 Ga.App. 337. 

4 C.J. p 61 note 29 [a]. 

67. Wyo.—Hogan v. Peterson, 59 P. 
162, 8 Wyo. 549. 

68. Me.—Carey v. Bourque-Lanigan 
Post No. 5, The American Legion, 
102 A.2d 860, 149 Me. 390. 

N.M.—Baca v. Ojo del Espiritu San¬ 
to Co., 214 P. 764, 28 N.M. 499. 

4 C.J. p 61 note 30 [a]. 

Presumption as to leave to file 

“The court may allow exceptions 
to findings to be filed after the time 
provided by statute. . . . While 

exceptions filed without leave after 
the time has expired are of no effect 
. . . exceptions not so filed, if 

found in the record unexplained, are 
to be regarded as having been filed 
by leave under Section 2831 [St. of 
1915].’* 

Wis.—Heins v. Thompson & Flieth 
Lumber Co., 163 N.W. 173, 165 Wis. 
563. 

Failure of record to show date to 
which time for filing exceptions 
was first extended 

The failure of the record on ap¬ 
peal to show to what date the time 
for filing exceptions was first extend¬ 
ed was not a fatal defect, rendering 
a second extension invalid, where 
the original docket entries, although 
showing that such an order had been 
passed, failed to show the date to 
which the time was extended but 
did not show that the court had 
granted a second extension which, in 
the absence of evidence to the con¬ 
trary, will be assumed by the review¬ 
ing court to have been made within 
the time covered by the first exten¬ 
sion. 

Md.—Johnson v. Venable, 133 A. 114, 
150 Md. 347. 

Where certified order of extension 
is on file with the clerk of the appel¬ 
late court, as authorized by law, it 
will be considered by the court in de¬ 
termining the timeliness of settling 
and signing the bill of exceptions; 
such order, if on file with the clerk 
of the appellate court, need not be 
included in the record on appeal; the 
statute, requiring the appellate court 
to determine causes on the record 
alone, refers to questions arising on 
the merits of the cause, and not to 
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collateral questions of appellate pro¬ 
cedure. 

N.M.—Baca v. Ojo del Espiritu San¬ 
to Co., 214 P. 764, 28 N.M. 499. 
Attorney’s affidavit 

Supreme court had jurisdiction to 
hear appeal as to matters appearing 
in bill of exceptions, notwithstanding 
affidavit showing necessity for grant¬ 
ing extension of time for serving 
and filing bill of exceptions beyond 
sixty-day period in addition to stat¬ 
utory fifteen-day period, was not in¬ 
corporated in bill of exceptions, 
where record showed extension was 
granted on affidavit of attorney, since 
reviewing court would presume suffi¬ 
ciency of affidavit in absence of con¬ 
trary showing. 

Mont.—Atlantic Pacific Oil Co. of 
Montana v. Gas Development Co., 
69 P.2d 750, 105 Mont. 1, followed 
in Atlantic Pacific Oil Co. of Mon¬ 
tana v. Montana Eastern Pipe Line 
Co., 71 P.2d 1073, 105 Mont. 35. 

69. Ind.—Fauvre Coal Co. v. Kush- 
ner, 123 N.E. 409, 188 Ind. 314. 

Baltimore & O. S. W. R. Co. v. 
Beach, Ind.App., 168 N.E. 204— 
Chicago & E. I. Ry. Co. v. Wells, 
162 N.E. 417, 87 Ind.App. 670— 
^Etna Ins. Co. of Hartford, Conn, 
v. Jones, 115 N.E. 697, 64 Ind.App. 
251. ' 

Mont.—Ahlquist v. Mulvaney Realty 
Co., 152 P.2d 137, 116 Mont. 6— 
O’Donnell v. City of Butte, 235 P. 
707, 72 Mont. 449. 

Tenn.—Gillespie v. Martin, 109 S.W. 

2d 93, 172 Tenn. 28. 

4 C.J. p 61 note 30. 

Good cause to be shown. 

Under statute authorizing circuit 
court upon notice and good cause 
shown to extend the time within 
which any act or proceeding must 
be taken, good cause for extending 
the time within which bill of excep¬ 
tions may be settled must appear in 
the record. 

Wis.—Millar v. City of Madison, 9 N. 

W.2d 90, 242 Wis. 617. 

Application for extension and notice 
thereof 

(1) It is not necessary for the ap¬ 
plication to extend the time to make 
and serve a case-made to appear in 
the transcript; and, where the court 
below made such an order, which re- 
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agreement between the parties extending the time , 70 
and that the bill, case, or statement was made or 
filed within the time so extended . 71 

Such matters must usually be shown by the rec¬ 
ord proper, and defects or omissions in this respect 
cannot be supplied by the bill, case, or statement it¬ 
self , 72 although they may be supplied by an ad¬ 
ditional or amended abstract ; 73 and, under statutes 
so providing, a judge’s order of extension, made in 
vacation, may be shown either in the record or the 


bill of exceptions . 74 Of course, if a bill of excep¬ 
tions is shown to have been filed within the time 
allowed by statute, it will be considered as a part 
of the record, although there is no showing of an 
allowance of time for making and filing it . 75 

An order refusing to extend the time to prepare 
a bill of exceptions, which does not appear of rec¬ 
ord, cannot be reviewed . 76 

On appeal from an order allowing extension of 
time for presenting a bill of exceptions, the record 


cited that it appeared to the court, 
for good cause shown, that the time 
should be extended, and then grant¬ 
ed an extension, it sufficiently ap¬ 
pears that such order was made on 
application of appellants. 

Okl.—Courtney v. Moore, 151 P. 1178, 
51 Okl. 628. 

(2) The bill of exceptions must 
show proper service of the notice of 
application for reextension of time 
as required by statute. 

Ind.—State Board of Medical Regis¬ 
tration and Examination v. Smith, 
130 N.E. 447, 75 Ind.App. 313. 

Recital showing order extending 
time held sufficient 
“Where the recital in the record 
showing the order of the trial court 
extending the time for making and 
serving case-made is ‘60-10-5 to make 
and serve case-made/ such recital 
is commonly understood by the bench 
and members of the bar to mean 60 
days given to appellant in which to 
prepare and serve a case-made, 10 
days for appellee to suggest amend¬ 
ments, and 5 days’ notice to be given 
by either side for the settling and 
signing of a case-made, and such re¬ 
cital of the order extending the time 
within which to make and serve case- 
made is sufficient.” 

Okl.—Mackin v. Darrow Music Co., 
169 P. 497, 69 Okl. 1. 

70. Ala.—Sterrett v. Davie, 29 So. 
860, 129 Ala 269. 

Ill.—Hake v. Strubel, 12 N.E. 676, 121 
Ill. 321. 

4 C.J. p 62 note 31. 

71. Ind.—Mackey v. Pachter, 14 N. 
E.2d 739, 105 Ind.App. 328—Dietrich 
v. Minas, 109 N.E. 930, 61 Ind.App. 
333 

4 C.J. p 62 note 32. 

72. Ill.—Lawton v. Ewing, 240 Ill. 
App. 607. 

4 C.J. p 62 note 34. 

Reason for role 

The bill of exceptions is no part of 
the record until signed and filed by 
leave of court. 

Mo.—Ricketts ▼. Hart, 51 S.W. 825, 
. 150 Mo. 64. 


Entry in journal or order book as 
requisite 

(1) Where an extension of time to 
file a bill of exceptions was allowed 
under Burns St.Annot.(1914) § 661, 
at a subsequent term, it was suffi¬ 
ciently shown by the order book en¬ 
try, although not shown by the bill, 
since by the terms of the statute “the 
same must be shown by an order of 
the court duly entered in the order 
book.” 

Ind.—^tna Ins. Co. of Hartford, 

Conn. v. Jones, 115 N.E. 697, 64 

Ind.App. 251. 

(2) The fact that time was given 
for the presentation of a bill of ex¬ 
ceptions must be shown by an entry 
in the order book. 

Ind.—Hoban v. South Bend Beverage 

& Ice Ass'n, 165 N.E. 444, 88 Ind. 

App. 643. 

(3) Time given beyond the term 
for filing a bill of exceptions must 
be shown by an order book entry. 
Ind.—Baltimore & O. S. W. R. Co. v. 

Beach, Ind.App., 168 N.E. 204. 

(4) “On the last day of the time 

allowed by statute for an appeal, the 
appellants filed a transcript in this 
court. This transcript did not in¬ 
clude a bill of exceptions containing 
the evidence. It does include what 
purports to be a complete copy of 
the record made in the trial court; 
but there is no entry showing that 
the trial court was requested to ex¬ 
tend, or had extended, the time for 
presenting to it and filing a bill of 
exceptions containing the evidence. 
A bill of exceptions containing the 
evidence was not presented to the 
trial court for approval until after 
the' end' of the telrm at which the 
interlocutory order was made and 
after the expiration of the time al¬ 
lowed for appeal. What purports to 
be a bill of exception No. 2, contain¬ 
ing the evidence, was filed with the 
clerk of this court . . . more 

than ten days after entry of the in¬ 
terlocutory order appealed from and 
after the term of court at which 
that order was made. It is not ac¬ 
companied by an order book entry 
over the certificate of the clerk of 
the trial court showing that it was 

| ever filed in the cause in that court 
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after having been approved, signed, 
and ordered filed by the trial court. 
While an original signed order of the 
court, which accompanied this pur¬ 
ported bill of exceptions No. 2, re¬ 
cited that the bill of exceptions was 
presented to the trial court ‘within 
the time allowed by the court for fil¬ 
ing their Bill of Exceptions/ such a 
statement does not have the effect of 
showing that time was allowed. 
There must be an order book entry 
showing the granting of time for pre¬ 
senting a bill of exceptions.” 

Ind.—Zeplovitz v. Folk, 197 N.E. 915, 
916, 209 Ind. 408. 

(5) In Oklahoma a statute requir¬ 
ing orders extending time to prepare 
and serve a case-made to be entered 
on the journal has been construed to 
be directory merely, so that a case- 
made need not show that such an or¬ 
der was entered in the journal. 

Okl.—Mutual Life Ins. Co. of New 
York v. Buford, 160 P. 928, 61 Okl. 
158—St. Louis & S. F. R. Co. v. 
Taliaferro, 160 P. 610, 58 Okl. 685. 

(6) There are, however, some 
earlier Oklahoma cases to the con¬ 
trary. 

Okl.—Midland Savings & Loan Co. v. 
Miller, 155 P. 864, 53 Okl. 149— 
In re Garland, 153 P. 153, 52 Okl. 
585. 

4 C.J. p 62 note 33. 

73. Mo.—Harkreader v. Vernon 

County, 116 S.W. 523, 216 Mo. 696. 

4 C.J. p 62 note 37. 

74. Ala.—Sellers v. Farmer, 43 So* 
967, 151 Ala. 487. 

4 C.J. p 63 note 38. 

Extension shown only by hill 

There is authority holding that 
an extension of time for filing a bill 
of exceptions, granted in vacation, 
can be shown only by the bill itself. 
Ind.—Deckard v. May, 122 N.E. 669, 
69 Ind.App. 691. 

75. Ind.—Ogborn v. Hoffman, 52 
Ind. 439. 

4 C.J. p 63 note 39. 

76. Neb.—Doolittle v. American 
Nat. Bank, 78 N.W. 926, 58 Neb. 
454. 
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must sustain the allegations of fact in appellant’s 1 and that of allowing the exceptions. 77 
motion to vacate the order, such as the date of filing 

8. Grounds of Review and Presentation and Reservation Thereof 


§ 709. Questions and Objections and Rul¬ 
ings Thereon 

It is the duty of the complaining party clearly and 
affirmatively to show by the appellate record that preju¬ 
dicial error was committed in the court below, and that 
the question sought to be reviewed was presented to, and 
passed on by, the trial court. 

It is the duty of the complaining party clearly and 
affirmatively to show by the appellate record that 
prejudicial error was committed in the court be¬ 
low. 78 An allegation or claim of error, which the 


record as returned does not support, will not pre* 
vail ; 79 and error will not be inferred from a 
doubtful statement in the record. 80 

The record must so present the matter sought to 
be reviewed that the reviewing court will have 
before it a specific question for definite determina¬ 
tion. 81 In addition it must usually be shown, some¬ 
time by bill of exceptions, 82 or by statement of the 
case or facts, 83 that the question sought to be re¬ 
viewed was presented to, and passed on by, the trial 
court, 84 except where the question is a jurisdiction- 


77. Mass.—Lodi v. Goyette, 106 N.E. 
601, 219 Mass. 72. 

78. Ala.—My rick v. Carter, 104 So. 
559, 20 Ala.App. 616. 

Ark.—Dixie Life & Accident Ins. Co. 
v. Leach, 126 S.W.2d 926, 197 Ark. 
1072. 

Ill.—People ex rel. Ames v. Marx, 20 
N.E.2d 103, 299 Ill.App. 284. 

Ind.—Bryant v. Owens, 111 N.E.2d 
804, 232 Ind. 237. 

La.—Nalty v. Nalty, 64 So.2d 216, 222 
La. 911. 

Mass.—Boyle v. Building Inspector 
of Malden, 99 N.E.2d 925, 327 Mass. 
564. 

Neb.—City of Scottsbluff v. Southern 
Surety Co., 246 N.W. 346, 124 Neb. 
260. 

Vt.—St. Albans Granite Co. v. Elwell 
& Co., 92 A. 974, 88 Vt. 479. 

Wis.—Harvey v. Hartwig, 60 N.W. 2d 
377, 264 Wis. 639. 

Wyo.—Schmidt v. First Nat. Bank, 
212 P. 651, 29 Wyo. 260. 

4 C.J. p 63 note 41, p 64 note 43— 
5 C.J. p 205 note 76—26 C.J. p 572 
note 50—33 C.J. p 145 note 4. 

Error will not he presumed 
Ala.—Mascott Coal Co. v. Garrett, 47 
So. 149, 156 Ala. 290. 

4 C.J. p 64 note 42. 

79. Kan.—Duggins v. Board of Coun¬ 
ty Com’rs in Johnson County, 293 
P.2d 258, 179 Kan. 101. 

Md.—Commissioners of Vienna v. 
Phillips Packing Co., 113 A.2d 89, 
207 Md. 12. 

Tex.—Buddies ten v. Robinson, Civ. 

App., 32 S.W.2d 695. 

4 C.J. p 64 note 44. 

Assignment of error must he based 
on the record itself, and not merely 
on the argument of counsel or on the 
fact that the question might have 
been raised in the pleadings or dur¬ 
ing the trial. 

Ill.—Zehender & Factor v. Murphy, 
53 N.E.2d 944, 386 Ill. 258—Oden 
Coal Co. v. Industrial Commission, 
130 N.E. 704, 297 Ill. 392—McNeil 


& Higgins Co. v. Neenah Cheese & 
Cold Storage Co., 125 N.E. 251, 290 
Ill. 449. 

Keser v. Corrie, 120 N.E.2d 880, 3 
Ill.App.2d 209—Dressor v. Baldwin, 
32 N.E.2d 959, 309 Ill.App. 182. 
Failure to sustain motion 
An assignment that the court erred 
in failing to sustain a motion to in¬ 
corporate a certain provision in the 
judgment rendered will be overruled 
where there is nothing in the record 
on which to base the assignment, 
where no such motion appears in the 
record, and there is nothing in the 
record to show that it was made or 
acted on. 

Tex.—Oilmen's Reciprocal Ass’n v. 
Hayes, Civ.App., 295 S.W. 675. 

80. U.S.—Mercantile Trust Co. v. 
Hensey, 27 S.Ct. 535, 205 U.S. 298, 
51 L.Ed. 811, 10 Ann.Cas. 572. 

Minn— Corpus Juris Secundum cited 
in Bartl v. New Ulm, 72 N.W.2d 
303, 307, 245 Minn. 148. 

81. Ga.—Baker v. Flagg, 27 S.E. 170, 
99 Ga. 87. 

4 C.J. p 64 note 46. 

82. Colo.—Denver, etc., R. Co. v. 
Rosuck, 43 P. 456, 7 Colo.App. 288. 

Fla.—Kight v. American Eagle Fire 
Ins. Co. of New York, 179 So. 792, 
131 Fla. 764, followed in Kight v. 
Star Ins. Co. of America, 179 So. 
797, 131 Fla. 775. 

4 C.J. p 65 notes 52, 53 [a], 54, 56. 
Necessity of cross hill 

(1) Where an appellee desires to 
present questions not presented by 
appellant’s bill of exceptions, he must 
prepare and file a cross bill, because 
appellee’s exceptions have no proper 
place in appellant’s bill of exceptions. 
Ga.—Monroe v. Lippman, 41 S.E. 717, 

115 Ga. 164. 

4 C.J. p 66 notes 58, 59. 

(2) It has been held, however, that 
either party may assign errors on 
the bill of exceptions taken by the 
other. 


Tenn.—Williams v. Bowdon, 1 Swan 
282. 

When matter to which objection is 
taken is part of the record proper, an 
objection and an exception in such 
case are part of the record without 
a bill of exceptions. 

Ind.—Redinbo v. Fretz, 99 Ind. 458. 

4 C.J. p 65 note 55. 

83. Cal.—Niosi v. Empire Steam 
Laundry, 49 P. 185, 117 C. 257. 

4 C.J. p 65 note 53. 

84. U.S.—United Firemen's Ins. Co. 
of Philadelphia v. Jose Rivera So- 
ler & Co., C.C.A.Puerto Rico, 77 F. 
2d 891. 

Ala.—Brown v. Oldham, 81 So.2d 331, 
263 Ala. 76—Bryant v. Jones, 71 So. 
2d 831, 260 Ala. 659—Boswell v. 
Slade, 92 So. 607, 207 Ala. 340. 

Ark.—North River Ins. Co. of New 
York v. Thompson, 81 S.W.2d 19, 
190 Ark. 843. 

Cal.—Isenberg v. Sherman, 299 P. 
528, 212 C. 454, motion denied 7 P. 
2d 1006, 214 C. 722, and certiorari 
denied 52 S.Ct. 501, 286 U.S. 547, 76 
L.Ed. 1283. 

Knoblock v. Wasle-Camplan Co., 
297 F.2d 765, 141 C.A.2d 870—Jen¬ 
nings v. American President Lines, 
144 P.2d 54, 61 C.A.2d 417. 

Conn.—Coppola v. New York, N. H. 
& H. R. Co., 119 A.2d 730, 143 Conn. 
109—Rogoff v. Southern New Eng¬ 
land Contractors Supply Co., 31 A. 
2d 29, 129 Conn. 687—Hoffman v. 
Fidelity & Casualty Co. of New 
York, 3 A.2d 357, 125 Conn. 440— 
Sullivan v. Willis, 163 A. 407, 116 
Conn. 9. 

Del.—Trout v. Farmers’ Trust Co. of 
Newark, 168 A. 208, 19 Del.Ch. 437. 
Fla.—McFarlin v. McFarlin, 75 So.2d 
580. 

Ill.—Eleopoulos v. City of Chicago, 
120 N.E.2d 555, 3 Ill.2d 247—Chris¬ 
tie v. Sanitary Dist. of Chicago, 
162 N.E. 126, 330 Ill. 558. 

Turner v. Katz, 117 N.E.2d 406, 1 
Ill.App.2d 245—Zazove v. Wilson, 
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80 N.E.2d 101, 334 Ill.App. 594— 
Chandler Society v. Shenk, 79 N.W. 
2d 757, 334 Ill.App. 373—Racine 
Fuel Co. v. Rawlins, 29 N.E.2d 387, 
306 Ill.App. 580, reversed on other 
grounds 36 N.E.2d 710, 377 Ill. 375 
—Toman v. Park Castles Apart¬ 
ment Building Corp., 24 N.E.2d 868, 
303 Ill.App. 205, reversed on other 
grounds 31 N.E.2d 299, 375 Ill. 293 
—Masters v. Masters, 249 Ill.App. 
249—Flodin v. W. H. Lutes Co., 191 
Ill.App. 195. 

Ind.—Kelley v. Hocutt, 128 N.E.2d 
879, 125 Ind.App. 617. 

Kan.—In re Jones’ Estate, 257 P.2d 
116, 174 Kan. 506—Banbery v. Lew¬ 
is, 244 P.2d 202, 173 Kan. 59—Wil¬ 
son v. Beeler, 100 P.2d 645, 151 
Kan. 699. 

Ky.—Roy v. Lyons, 272 S.W.2d 50— 
Mills v. Taylor, 249 S.W.2d 779. 

La.—Sheffield v. Jefferson Parish De¬ 
velopers, App., 37 So.2d 729, rehear¬ 
ing refused 38 So. 2d 541, amended 
45 So.2d 621, 216 La. 1055. 

Md.—Burke v. Associates Loan Co., 
123 A.2d 206, 210 Md. 211—Banks 
v. State, 102 A.2d 267, 203 Md. 488 
—Hare v. Mayor and City Council 
of Baltimore, 90 A.2d 217, 200 Md. 
477—Davis v. State, 55 A.2d 702, 
189 Md. 269—Tri-City Freight 
Lines Corporation v. Yeatts, 181 A 
388, 169 Md. 699. 

Mass.—TJntersee v. Untersee, 199 N. 
E. 316, 293 Mass. 132. 

Mich.—Hughes v. Dungy, 63 N.W. 2d 
422, 339 Mich. 348—Associates Dis¬ 
count Corp. v. Gear, 54 N.W.2d 687, 
334 Mich. 360—Daigle v. Berko- 
witz, 262 N.W. 652, 273 Mich. 140. 

Mo.—Board of Public Works of Rolla 
v. Sho-Me Power Corp., 244 S.W.2d 
55, 362 Mo. 730. 

Meston v. Crawford, App., 190 S. 
W. 391. 

Nev.—Howard v. Waale-Camplan & 
Tiberti, 217 P.2d 872, 67 Nev. 304. 

N. J.—Standard Combed Thread Co. v. 
Pennsylvania R. Co., 94 A. 49, 87 
N.J.Law 712. 

N.Y.—Smith v. Incorporated Village 
of Patchogue, 141 N.Y.S.2d 244, 
285 App.Div. 1190. 

Ohio.—Cincinnati St. Ry. Co. v. Black¬ 
burn, 186 N.E. 826, 45 Ohio App. 
153. 

Okl.—Folsom v. Wortham, 293 P.2d 
351—United Transports v. Jett, 144 
P.2d 110, 193 Okl. 399—Francis v. 
Erwin, 45 P.2d 142, 172 Okl. 350— 
Meisinger v. Employees’ Building 
& Loan Ass’n, 293 P. 1082, 147 Okl. 
23—Weil & Gatling v. Caddel & Ja¬ 
cobs, 275 P. 345, 135 Okl. 206—Mc¬ 
Grath v. Campbell, 256 P. 28, 124 
Okl. 286—Marshik v. Farmers’ Un¬ 
ion Co-op. Exchange, 250 P. 136, 123 
Okl. 76—Hutchison v. Brown, 167 
P. 624, 66 Okl. 250. 

Or.—Gellert v. Bank of California 
National Ass’n, 214 P. 377, 107 Or. 
162. 

Pa.—Gardner v. Bitner, 57 Pa.Super. 
106. 


S.C.—Carter v. Peace, 93 S.E.2d 113, 
229 S.C. 346—Reno v. Manufactur¬ 
ers & Jobbers Finance Corp., 73 S. 
E.2d 277, 222 S.C. 401—Crosby v. 
Southern Ry. Co., 69 S.E.2d 209, 221 
S.C. 135—Guyton v. S. H. Kress & 
Co., 5 S.E.2d 295, 191 S.C. 530— 
Metcalf v. Huntley-Richardson 
Lumber Co., 170 S.E. 162, 170 S.C. 
226—Clark v. Southern Express Co., 
85 S.E. 720, 101 S.C. 299. 

S.D.—Drashner v. Sorenson, 63 N.W. 
2d 255, 75 S.D. 247—Palmer v. Brat- 
ager, 172 N.W. 507, 41 S.D. 649. 
Tenn.—Nunn v. Walker, 212 S.W.2d 
| 665, 186 Tenn. 685. 

Tex.—Ann Berta Lodge No. 42 I. O. 
O. F. v. Leverton, 42 Tex. 18. 

U. S. Liability Ins. Co. v. Baggett, 
Civ.App., 285 S.W.2d 804, error re¬ 
fused no reversible error—Whatley 
v. Chernosky, Civ.App., 252 S.W.2d 
225, error dismissed—Home Ins. 
Co. of N. Y. v. Dacus, Civ.App., 239 
S.W.2d 182—Dakan v. Humphreys, 
Civ.App., 190 S.W.2d 371—Classen 
v. Benfer, Civ.App., 144 S.W.2d 633, 
error dismissed, judgment correct 
—United Employers Casualty Co. v. 
Daniels, Civ.App., 142 S.W.2d 607— 
Federal Underwriters Exchange v. 
Cost, Civ.App., 115 S.W.2d 706, af¬ 
firmed 123 S.W.2d 332, 132 Tex. 299 
—Wood v. Fulton Property Co., 
Civ.App., 92 S.W.2d 549—Marine 
Production Co. v. Richey, Civ.App., 
89 S.W.2d 1078, error dismissed— 
Jones-O’Shaughnessy Lumber Co. v. 
Dean, Civ.App., 88 S.W.2d 567— 
Price v. White Line Cab & Baggage 
Co., Civ.App., 87 S.W.2d 1103, error 
dismissed—Van Zandt v. Desde- 
mona Independent School Dist., Civ. 
App., 283 S.W. 626—Buchanan v. 
Houston & T. C. R. Co., Civ.App., 
180 S.W. 625. 

Vt.—Higgins v. Metzger, 143 A. 394, 
101 Vt. 285. 

Va.—Consolidated Sales Co. v. Bank 
of Hampton Roads, 68 S.E.2d 652, 
193 Va. 307—Hilliard v. Union 
Trust Co. of New Jersey, 97 S.E. 
335, 123 Va. 724. 

Wash.—Peterson v. Neal, 292 P.2d 
358, 48 Wash.2d 192. 

Wyo.—Schmidt v. First Nat. Bank, 
212 P. 651, 29 Wyo. 260. 

4 C.J. p 66 note 61, p. 67 note 68 [c]. 
Request to file findings of facts and 
conclusions of law see infra § 716. 

Burden is on appellant to produce 
a record showing that the question 
raised was likewise raised below, “so 
explicitly as to apprise the court of 
the real point involved.” 

Vt.—E. L. Stoddard & Son v. Village 
of North Troy, 150 A 148, 151, 102 
Vt. 462. 

Constitutional questions 

(1) The appellate court will not 
pass upon a question of constitution¬ 
ality unless the record shows that 
the question was presented to, or 
considered by, the lower court. 
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Conn.—Sullivan v. Willis, 163 A. 407, 
116 Conn. 9. 

Ga.—Singleton v. State, 26 S.E.2d 736, 
196 Ga. 136—Edwards v. Mayor and 
Aldermen of Milledgeville, 180 S.E. 
612, 180 Ga. 725. 

City of Savannah v. Herndon, 162 
S.E. 398, 44 Ga.App. 574. 

Ill.—People ex rel. Toman v. Belmont 
Radio Corp., 57 N.E.2d 479, 388 Ill. 
11—Zelney v. Murphy, 56 N.E.2d 
754, 387 Ill. 492—People v. Raw- 
son, 116 N.E. 123, 278 Ill. 654. 

Iowa.—New York Life Ins. Co. v. 

Breen, 289 N.W. 16, 227 Iowa 738. 
Vt.—State v. Intoxicating Liquor, 175 
A 8, 106 Vt. 340. 

4 C.J. p 66 note 63. 

(2) ‘Although it may appear a con¬ 
stitutional question was involved in 
the trial court, unless such question 
is preserved in the record and the 
ruling of the court thereon is assign¬ 
ed as error, the question will not be 
considered by this court.” 

Ill.—Griveau v. South Chicago City 

R. Co., 73 N.E. 309, 213 Ill. 633. 

(3) Moreover the record must 
show that specific violations of pro¬ 
visions of the constitution were point¬ 
ed out. 

Iowa.—New York Life Ins. Co. v. 
Breen, 289 N.W. 16, 227 Iowa 738. 

Particular questions held not shown 
to have been presented or con¬ 
sidered: 

(1) Champerty. 

Okl.—Hutchison v. Brown, 167 P. 624, 
66 Okl. 250. 

(2) The illegality of seizure of 
shares of stock for a particular rea¬ 
son. 

Cal.—Isenberg v. Sherman, 299 P. 
528, 212 C. 454, motion denied 7 P. 
2d 1006, 214 C. 722, and certiorari 
denied 52 S.Ct. 501, 286 U.S. 547, 76 
L.Ed. 1283. 

(3) Laches in exercising the right 
of rescission. 

S.D.—Palmer v. Bratager, 172 N.W. 
507, 41 S.D. 649. 

(4) Title. 

Ill.—Christie v. Sanitary Dist. of Chi¬ 
cago, 162 N.E. 126, 330 Ill. 558. 

(5) Waiver of the statute of limi¬ 
tations. 

Tex.—Van Zandt v. Desdemona Inde¬ 
pendent School Dist., Civ.App., 283 

S. W. 626. 

(6) Necessity for the service of a 
summons on a person not a party to 
the action. 

Mo.—Hill v. Davis, App., 257 S.W. 
1069. 

(7) Right to a continuance. 

U.S.—Pennsylvania Co. v. Fanger, 
Ohio, 231 F. 851, 146 C.C.A. 47. 

S.C.—Williams v. Garlington, 127 S. 
E. 20, 131 S.C. 299. 

(8) Failure to permit argument to 
the jury. 

Mo.—Meston v. Crawford, App., 190 
S.W. 391. 
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that the specific ground or grounds urged in the ap- 


al one. 55 Ordinarily this means that the record 
must show the making of a proper objection, 86 


(9) The allowance of damages not 
claimed in the declaration. 

Md.—Tri-City Freight Lines Corpo¬ 
ration v. Yeatts, 181 A. 388, 160 
Md. 699. 

(10) Sufficiency of the form of 
judgment below. 

Or.—Gellert v. Bank of California 
National Ass’n, 214 P. 377, 107 Or. 
162. 

(11) Taxation of costs. 

Ala.—Boswell v. Slade, 92 So. 607, 207 
Ala. 340. 

(12) Security for costs. 

Ark.—North River Ins. Co. of New 
York v. Thompson, 81 S.W.2d 19, 
190 Ark. 843. 

(13) Assessment of damages. 

Ill.—Beckers v. City of Kankakee, 213 
Ill.App. 538. 

(14) Misconduct of jury. 

Kan.—Banbery v. Lewis, 244 P.2d 202, 
173 Kan. 59. 

Bequest for submission of special 
questions or issues 
Where the record fails to show af¬ 
firmatively a request that special 
questions be submitted to the jury, 
an assignment of error predicated on 
a refusal to submit such questions 
will not be considered. 

N.D.—La Porte v. Van Buskirk, 217 
N.W. 173, 56 N.D. 276. 

Tex.—Bender v. Howell, Civ.App., 19 
S.W.2d 123. 

Question held shown to have been 
sufficiently presented to court be¬ 
low 

U.S.—Standard Oil Co. of Kentucky 
v. Noakes, C.C.A.Ky., 59 F.2d 897. 
Neb.—Dafoe v. Dafoe, 69 N.W.2d 700, 
160 Neb. 145. 

Wis.—Casey v. Trecker, 66 N.W.2d 
724, 268 Wis. 87. 

85. Idaho.—Medbury v. Maloney, 88 
P. 81, 12 Idaho 634. 

Md.—Bogley v. Barber, 72 A.2d 17, 
194 Md. 632. 

86. U.S.—Najera v. Bombardieri, C. 
C.A.N.M., 46 F.2d 281. 

Ala.—Lawler v. Hyde, 161 So. 523, 
230 Ala. 467. 

Ark.—Reeves v. Jackson, 184 SW.2d 
256, 207 Ark. 1089—Tucker v. Ford, 
146 S.W.2d 542, 201 Ark. 680— 
Camden Fire Ins. Ass’n of Camden, 
N. J. v. Meloy, 294 SW. 378, 174 
Ark. 84—Hunter v. Mullins, 203 S. 
W. 590, 136 Ark. 520. 

Cal.—Delanoy v. Delanoy, 13 P.2d 
513, 216 C. 23. 

Colo.—Macaluso v. Easley, 253 P. 397, 
81 Colo. 50. 

Ga.—Nashville, C. & St. L. Ry. v. 
Ham, 50 S.E.2d 831, 78 Ga.App. 
403. 

Ill.—Rardin v. Rardin, 110 N.E. 834, 
271 Ill. 216. 


Kilpatrick v. Edidin, 40 N.E.2d 
610, 313 Ill.App. 439. 

Ind.—Kerfoot v. Kessener, 84 N.E. 
2d 190, 227 Ind. 58. 

Ky.—Carter Coal Co. v. Love, 190 S. 
W. 481, 173 Ky. 49. 

Md.—Tri-City Freight Lines Corpo¬ 
ration v. Yeatts, 181 A. 388, 169 
Md. 699. 

Mass.—Maker v. Bouthier, 136 N.E. 
255, 242 Mass. 20. 

Mo.—Nodaway County v. Kidder, 129 
S.W.2d 857, 344 Mo. 795. 

Hinkley v. Little, 157 S.W.2d 
545, 236 Mo.App. 819—Power v. 
Frischer, App., 87 S.W.2d 692. 

Neb.—Eno v. Lampshire, 187 N.W. 
782, 108 Neb. 265—In re Graff’s Es¬ 
tate, 125 N.W. 10*1, 86 Neb. 535. 
Nev.—Harper v. Lichtenberger, 99 P. 
2d 474, 59 Nev. 495—Nenzel v. 

Rochester Silver Corporation, 259 
P. 632, 50 Nev. 352, rehearing de¬ 
nied 263 P. 777, 50 Nev. 439. 

N.J.—State Highway Com’r v. Na¬ 
tional Fireproofing Corp., 22 A.2d 
268, 127 N.J.Law 346—Hahn v. 

Rockingham Riding Stables, 19 A. 
2d 191, 126 N.J.Law 324. 

N.Y.—In re Flanagan’s Will, 68 N.Y. 
S.2d 248, 271 App.Div. 1014—Stut- 
son v. Atchison, T. & S. F. R. Co., 
183 N.Y.S. 417, 192 App.Div. 482. 
N.C.—Mason v. Moore County Bd. of 
Com’rs, 51 S.E.2d 6, 229 N.C. 626. 
Okl.—Leidig v. Hoopes, 288 P.2d 402 
—State ex rel. Tharel v. Board of 
Com’rs of Creek County, 107 P.2d 
542, 188 Okl. 184—Lansford v. 

Gloyd, 215 P. 198, 89 Okl. 232. 

Tex.—Hughes v. Belman, Civ.App., 
239 S.W.2d 717, error refused no 
reversible error—Imle v. Brill, Civ. 
App., 234 S.W.2d 288—Looney v. 
Wing, Civ.App., 195 S.W.2d 557, er¬ 
ror dismissed—Burchfield v. Tan¬ 
ner, Civ.App., 175 S.W.2d 756, re¬ 
versed on other grounds 178 S.W. 
2d 681, 142 Tex. 404—Aetna Cas¬ 
ualty & Surety Co. v. Block, Civ. 
App., 161 S.W.2d 872—Spoon v. 
Spoon, Civ.App., 139 S.W.2d 162, 
error dismissed—Price v. White 
Line Cab & Baggage Co., Civ.App., 
87 S.W.2d 1103, error dismissed— 
Knight v. England, Civ.App., 175 
S.W. 480. 

4 C.J. p 64 note 47. 

Objection in fact insufficient 

(1) An objection, although made 
in fact, if not properly presented in 
the record, will not be considered by 
the appellate court. 

Va.—Hilliard v. Union Trust Co. of 
New Jersey, 97 S.E. 335, 123 Va. 
724. 

(2) The appellate court cannot 
consider exceptions to the trial 
court’s oral charge, where the tran¬ 
script filed in lieu of a bill of excep¬ 
tions, as permitted by statute, fails 
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to disclose that exceptions were tak¬ 
en before the jury retired, notwith¬ 
standing appellant's assignments of 
error showed that exceptions were so 
taken. 

Ala.—Lawler v. Hyde, 161 So. 523, 
230 Ala. 467. 

Presumption 

(1) If there is no showing that the 
objection urged in the appellate court 
was presented below, it will not be 
presumed. 

Mass.—Maker v. Bouthier, 136 N.E. 

255, 242 Mass. 20. 

4 C.J. p 65 note 56. 

(2) “In the absence of a record 
showing that an objection was made 
in the court of original jurisdiction, 
a waiver of the defect will be pre¬ 
sumed in the appellate court.” 

Neb.—Eno v. Lampshire, 187 N.W. 
782, 108 Neb. 265—In re Graff’s 
Estate, 125 N.W. 1091, 1093, 86 
Neb. 535. 

4 C.J. p 66 note 57. 

(3) Where the record does not 
show that appellant objected to a 
trial on the merits after taking a de¬ 
fault on the cross complaint, the 
court, in the absence of a record to 
the contrary, will assume in support 
of the judgment rendered that ap¬ 
pellant waived the default. 

Cal.—Delanoy v. Delanoy, 13 P.2d 
513, 216 C. 23. 

Measure of damages 

(1) With respect to the rule of 
damage laid down by the trial court, 
where the question of the measure 
of damage is not raised by any ap¬ 
propriate exception and motion or 
request to charge contained in the 
record, it will not be considered on 
appeal. 

N.Y.—Stutson v. Atchison, T. & S. 
F. R. Co., 183 N.Y.S. 417, 192 App. 
Div. 482. 

(2) Where there is nothing before 
the court to show that the measure 
of damages was objected to, or any 
exception taken to the evidence in 
support of it, or the apparent agree¬ 
ment conceding the amount, but, on 
the contrary, the only reasonable 
inference from the journal entry is 
that the measure of damages was 
conceded as the proper one by plain¬ 
tiff in error, the issue of the proper 
measure of damages cannot be re¬ 
viewed. 

Okl.—Lansford v. Gloyd, 215 P. 198, 
89 Okl. 232. 

Authentic showing of proof 

Objection does not prove itself, 
but there must be in appellate court 
some authentic showing of proof of 
objection. 

Tex.—Kost Furniture Co. v. Radio 
Equipment Co., Civ.App., 100 S.W. 
2d 162, error dismissed. 
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pellate court were contained therein, 87 and the l ruling complained of, 88 unless the error is funda- 


87. U.S.—JEtna Ins. Co. of Hart¬ 
ford, Conn. v. Licking: Valley Mill¬ 
ing Co., C.C.A.Ky., 19 F.2d 177, cer¬ 
tiorari denied 48 S.Ct. 37, 275 U.S. 
541, 72 L.Ed. 415. 

Ala.—Morgan v. Baird, 121 So. 526, 
219 Ala. 225. 

Iowa.—Pullan v. Struthers, 207 N.W. 
794, 201 Iowa 709. 

Vt.—Higgins v. Metzger, 143 A. 394, 
101 Vt. 285. 

4 C.J. p 65 notes 48, 49. 

88. Ala.—King v. Jackson, 87 So.2d 

623, 264 Ala. 339—Watson v. 

Spinks, 199 So. 1, 240 Ala. 291- 
Hill v. McWhorter, 187 So. 494, 237 
Ala. 419. 

Myrick v. Carter, 104 So. 559, 20 
AlaApp. 616. 

Ariz.—Atlantic Nat. Bank of Boston 
v. Korrick, 242 P. 1009, 29 Ariz. 
468, 43 A.L.R. 1184. 

Ark.—Sanders v. W. B. Worthen Co., 
182 S.W. 549, 122 Ark. 104. 

Cal.—Guy Coburn, Inc., v. Tiffany 
Productions, 99 P.2d 569, 37 C.A.2d 
410. 

Ga.—Scott v. Gillis, 43 S.E.2d 95, 202 
Ga. 220. 

Idaho.—Franklin v. Wooters, 45 P.2d 
804, 55 Idaho 619. 

Ill.—People ex rel. Toman v. Bel¬ 
mont Radio Corp., 57 N.E.2d 479, 
388 Ill. 11. 

People ex rel. Ames v. Marx, 20 
N.E.2d 103, 299 IU.App. 284. See 
Cermak v. American Surety Co., 
202 Ill.App. 42. 

Ind.—Kendall v. Turner, 149 N.E. 458, 
86 Ind.App. 23. 

Iowa.—Andrew v. State Bank of 
Blairsburg, 229 N.W. 819, 209 Iowa 
1149. 

Kan.—Hamilton v. Binger, 176 P.2d 
553, 162 Kan. 415. 

Ky.—Parrish v. Karr, 74 S.W.2d 937, 
255 Ky. 573. 

Mo.—Burrow v. Birran, App., 201 S. 
W.2d 186—Newberry v. City of St. 
Louis, 109 S.W.2d 876, 234 Mo.App. 
104. 

Neb.—In re Inda’s Estate, 19 N.W. 
2d 37, 146 Neb. 179—In re House’s 
Estate, 17 N.W.2d 883, 145 Neb. 670 
—Dunn v. Omaha & Council Bluffs 
St. Ry. Co., 298 N.W. 741, 139 Neb. 
765—Rose v. Gisi, 298 N.W. 333, 
139 Neb. 593—Davey v. Aevermann, 
192 N.W. 956, 110 Neb. 62. 

Nev.—Nenzel v. Rochester Silver 
Corporation, 259 P. 632, 50 Nev. 
352, rehearing denied 263 P. 777, 50 
Nev. 439. 

N.J.—Hahn v. Rockingham Riding 
Stables, 19 A2d 191, 126 N.J.Law 
324—Abraham v. Wilson & Co., 3 
A.2d 576, 121 N.J.Law 530. 

N.Y.—Smith v. Incorporated Village 
of Patchogue, 141 N.Y.S.2d 244, 
285 App.Div. 1190. 

Finkelstein v. Friedman, 164 N. 
Y.S. 822. 


Ohio.—Mitchell v. New York Cent. 

R. Co., App., 135 N.E.2d 423. 

Okl—Oliver v. White, 176 P. 946, 74 

Okl. 60. 

S.C.—Young v. Brabham, 89 S.E. 472, 
105 S.C. 62. 

Tex.—State v. Arkansas Fuel Oil Co., 
Civ.App., 268 S.W.2d 311, reversed 
on other grounds 280 S.W.2d 723, 
154 Tex. 573—Imle v. Brill, Civ. 
App., 234 S.W. 2d 288—Dakan v. 
Humphreys, Civ.App., 190 S.W.2d 
371—Finney v. Finney, Civ.App., 
164 S.W.2d 263, error refused—Fel¬ 
ton v. Davenport, Civ.App., 148 S. 
W.2d 988, error dismissed, judg¬ 
ment correct—Federal Underwrit¬ 
ers Exchange v. Cost, Civ.App., 115 

S. W. 2d 706, affirmed 123 S.W.2d 
332, 132 Tex. 299—Randolph Junior 
College v. Isaacks, Civ.App., 113 S. 
W.2d 628—Marine Production Co. 
v. Richey, Civ.App., 89 S.W.2d 1078, 
error dismissed—Jones-O’Shaugh- 
nessy Lumber Co. v. Dean, Civ. 
App., 88 S.W.2d 567—New Amster¬ 
dam Casualty Co. v. Luddeke, Civ. 
App., 72 S.W.2d 942—Hartford Fire 
Ins. Co. v. Clements, Civ.App., 34 
S.W.2d 355—Blair & Hughes Co. v. 
Naumovich, Civ.App., 294 S.W. 660 
—Bowers v. Machir, Civ.App., 191 
S.W. 758. 

Wyo.—Schmidt v. First Nat. Bank, 
212 P. 651, 29 Wyo. 260. 

4 C.J. p 65 notes 49 [a], 50, p 66 note 
64, p 67 note 65. 

Collateral statement of court’s rul¬ 
ing, like a memorandum under the 
hand of the judge, is no part of the 
record, and cannot be considered up¬ 
on an appeal. 

Mass.—New York L. Ins. Co. v. Ma- 
comber, 48 N.E. 776, 169 Mass. 580. 
4 C.J. p 67 note 66. 

Under rule of court, requiring ap¬ 
pellant to present a record to the 
appellate court that clearly shows 
the ruling complained of, the court 
“is not called upon to speculate or 
infer as to what was done or at¬ 
tempted by the court below.” 

Ala.—Myrick v. Carter, 104 So. 559, 
20 Ala.App. 616. 

Verbal rulings not appearing in 
record outside of exceptions cannot 
be considered on appeal. 

S.C.—Young v. Brabham, 89 S.E. 472, 
105 S.C. 62. 

Failure to show ruling on particular 
motions 

(1) Where the record fails to show 
that the court ever passed on a mo¬ 
tion for judgment against the orig¬ 
inal plaintiff, there is no basis for 
assignment of error on refusal to 
grant it. 

Ariz.—Atlantic Nat. Bank of Boston 
v. Korrick, 242 P. 1009, 29 Ariz. 
I 468, 43 A.L.R. 1184. 
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(2) Where a receiver moved to 
strike objections to his report, and 
the record fails to disclose any rul¬ 
ing by the court on such motion, nor 
any time fixed for the filing of excep¬ 
tions, the receiver in this condition 
of the record, cannot complain that 
the court erred in overruling the mo¬ 
tion. 

Iowa.—Andrew v. State Bank of 
Blairsburg, 229 N.W. 819, 209 Iowa 
1149. 

(3) Where there is no showing in 
the record that the court overruled 
the motion to consolidate or that ap¬ 
pellant insisted on a ruling, it will 
be deemed waived and cannot be 
considered on appeal. 

Ky.—Parrish v. Karr, 74 S.W.2d 937, 
255 Ky. 573. 

(4) Although appellants claim that 
they moved to have a motion for a 
new trial on the ground of newly 
discovered evidence heard before the 
justice who tried the case, and that 
such motion was denied, and al¬ 
though reference to this is made in 
the notice of appeal, where no such 
order appears in the record, it can¬ 
not be considered. 

N.Y.—Finkelstein v. Friedman, 164 
N.Y.S. 822. 

(5) Where the ruling of the court 
on an application for continuance is 
not shown by bill of exception or 
otherwise, it will not be considered 
on appeal. 

Tex.—New Amsterdam Casualty Co. 
v. Luddeke, Civ.App., 72 S.W.2d 
942. 

(6) A motion to dismiss a suit to 
set aside an award of compensation 
after answer to the merits cannot be 
considered by the appellate court 
where the record does not show that 
the trial court ever acted on the 
motion. 

Tex.—Soloranzo v. Texas Employers’ 
Ins. Ass'n, Civ.App., 264 S.W. 121. 

(7) Where the record in a suit to 
enjoin obstruction of an alley by ad¬ 
jacent owners contains no order, or 
any ruling, of the judge on a motion 
to abate the suit on the ground that 
another action involving similar is¬ 
sues was pending, an assignment of 
error for failure of the trial judge 
to sustain the motion must be over¬ 
ruled, without reference to the mer¬ 
its of the motion. 

Tex.—Bowers v. Machir, Civ.App., 
191 S.W. 758. 

Rulings held sufficiently shown 

(1) In general. 

Mass.—Fish v. Town of Canton, 77 
N.E.2d 231, 322 Mass. 219. 

(2) “It is not disputed that de¬ 
fendant moved for a directed verdict, 
and that plaintiff moved for one in 
her favor. But appellee asserts the 
record fails to show either motion 
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mental, 88 * 5 or the record does not indicate that an 
opportunity to object was presented; 88 * 10 and, as 
discussed infra § 718, the record must also show an 
exception to the ruling. 

The facts on which the action of the court be¬ 
low was based must distinctly be set forth in the 
bill of exceptions, 89 or in the record proper. 90 

§710. - As to Jurisdiction 

In order to be reviewed on appeal, an objection to the 
jurisdiction of the court below, in a case where the juris¬ 
diction over the general subject matter stands unchal¬ 
lenged, must be brought into the record, together with the 
grounds of the objection. 

In order to be reviewed on appeal, an objection 
to the jurisdiction of the court below in a par¬ 
ticular case, where jurisdiction over the general 
subject matter stands unchallenged, must be brought 


into the record, 91 together with the grounds of 
the objection. 92 If the record does not contain an 
order or judgment sustaining special exceptions to 
items other than the one sought to be recovered, 
the appellate court cannot consider an assignment 
of error that, since the trial court had sustained 
special exceptions to the rest of the petition, another 
court had exclusive jurisdiction of the item left. 93 

§ 711. -As to Pleadings 

An appellate court will not ordinarily consider a ques¬ 
tion involving the sufficiency or form of a pleading unless 
the record shows the objection relied on to have been pre¬ 
sented to the trial court and its ruling thereon. 

An appellate court will not ordinarily consider 
a question involving the sufficiency or form of a 
pleading unless the record shows the objection re¬ 
lied on to have been presented to the trial court, 94 


was ruled on. . . . Defendant 

moved for a directed verdict in its 
favor. No ruling nor exception ap¬ 
pears immediately following the end 
of this motion. It is instead follow¬ 
ed immediately by the motion of 
plaintiff. . . . The plaintiff as¬ 

serted that $1,813 was what was due 
her. The court permitted amend¬ 
ment justifying that recovery. The 
jury returned a verdict for plaintiff 
in just that amount, and did so un¬ 
der instructions from the court. It 
is therefore manifest the record 
shows the court instructed such a 
verdict should be returned. The 
court entered judgment upon that 
verdict. It would be utter straining 
to say that this does not amount to 
overruling the motion of defendant 
and sustaining that of plaintiff.” 

Iowa.—Gibson v. Iowa Legion of 
Honor, 159 N.W. 639, 641, 178 Iowa 
1156. 

Ruling on master’s report 

To make an exception to a mas¬ 
ter’s report available on appeal, it 
mtist appear - of record that there 
was a ruling by the court in some 
way affecting the decision appealed 
from. 

N.M.—Newcomb v. White, 23 P. 671, 
5 N.M. 435. 

88.5 Tex.—Marine Production Co. v. 
Richey, Civ.App., 89 S.W.2d 1078, 
error dismissed—Jones-O’Shaugh- 
nessy Lumber Co. v. Dean, Civ. 
App., 88 S.W.2d 567. 

88.10 Utah.—Cooper v. Evans, 262 
P.,2d 278, 1 Utah 2d 68. 

89. Cal.—Kelly v. Murphy, 12 P. 467, 
70 C. 560. 

Mass.—Whitehead, etc., Mach. Cb: v. 

R^der,' ai 'NiE.' 736, 139 Mass. 366. 
4 C.J. p 67 note 88.’* * 

90. Ill.—Garlick v. Mutual ’ Loan & 
Bldg. 1 Ass’n of Joliet}'> 167 IlLApp. 

'541*. - ' f - 

4 C.J. p 68 note 69. 
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91. U.S.—U. S. v. Wilson, C.C.A 
Kan., 78 F.2d 465. 

Ill.—People v. Mussatto, 216 IlLApp. 
519. 

Md.—Bogley v. Barber, 72 A.2d 17, 
194 Md. 632. 

Tex.—Stidham v. Boyd, Civ.App., 258 
S.W.2d 836, error dismissed. 

Vt.—Hanley v. United Steel Workers 
of America, 110 A.2d 728, 118 Vt. 
378. 

4 C.J. p 68 note 70. 

“Where jurisdiction of the trial 
court depends upon the existence of 
a fact ... if the losing party 
complains of error of the trial court 
with regard to that fact, such error 
must be preserved in the record be¬ 
low.” 

U.S.—U. S. v. Wilson, C.C.A.Kan., 78 
F.2d 465, 467. 

Refect in service 

“It is first contended by the ap¬ 
pellant that the court was without 
jurisdiction in said contempt pro¬ 
ceedings for the reason that appel¬ 
lant had not been served with proc¬ 
ess. Appellant . . . states that 

he ... on limited appearance 
made a motion to dissolve said in¬ 
junction. The record does not dis¬ 
close that appellant made such mo¬ 
tion on limited appearance. Appel¬ 
lant has not pointed out such motion 
and we’ have not been able to find 
the same in such examination as we 
h^ve made. It is not the duty of the 
court to search for errors or enter 
upon an independent investigation in 
order to find, material on which to 
base a judgment of reversal.” 

Ill.—People v. Mussatto, 216 IlLApp. 
519, 523. 

92. Ill.—Phillips v; Benfleld, 94 N. 
E. 86, 249 Ill. 139.' 

4 C. J. p 68 note 71. 

93. Tex.—Wigham v. Wilson* Civ. 

*’*App., 211 S.W. 469. « 
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94. CaL—Rivera v. Cappa, 156 P. 
1016, 29 C.A. 496, rehearing denied 
156 P. 1017, 29 C.A 496. 

Conn.—Breen v. Larson College, 75 
A 2d 39, 137 Conn. 152. 

Fla.—Hardware Mut. Cas. Co. v. 
Tampa Elec. Co., 60 So.2d 179—Far¬ 
ris v. Bramlette, 6 So.2d 374, 149 
Fla. 533. 

Ga.—Thompson v. Nichols, 65 S.E.2d 
603, 208 Ga. 147. 

Ill.—Kent v. Rhomberg, 6 N.E.2d 271, 
288 IlLApp. 328. See Nelson v. 
Brodfuehrer, 211 IlLApp. 396. 

Ind.—Julius Keller Const. Co. v. 
Herkless, 109 N.E. 797, 59 Ind.App. 
472. 

Iowa.—Johnston v. McFerren, 3 N.W. 
2d 136, 232 Iowa 305. 

Mass.—Gallo v. Foley, 11 N.E.2d 803, 
299 Mass. 1. 

Mo.—Duckworth v. Dent, App., 135 
S.W. 2d 28, reversed on other 
grounds 142 S.W.2d 85, 346 Mo. 518 
—J. W. Tipton Cotton Co. v. Clay¬ 
ton, 99 S.W.2d 549, 231 Mo.App. 
247. 

Pa.—Hobbs v. Shamokin Borough, 66 
Pa.Super. 22, 26—Jenkins v. Sha¬ 
mokin Borough, 66 Pa.Super. 26. 

S.C.—McLeod v. Southern Ry. Co., 
198 S.E. 425, 188 S.C. 14—First 
Nat Bank v. Thomas, 110 S.E. 113, 
118 S.C. 134. 

Tex.—Panhandle Const. Co. v. Wise¬ 
man, Civ.App., 110 S.W.2d 615, er¬ 
ror dismissed—Bryan v. First Nat. 
Bank, Civ.App., 103 S.W.2d 395, er¬ 
ror dismissed—Ullmann, Stern & 
Krausse v. Rogers, Civ.App., 288 
S.W. 1109—Cruz v. Texas Glass & 
Paint Co., Civ.App., 199 S.W. 819, 
error refused. 

W.Va.—Campbell v. United Fuel Gas 
Co., 130 S.E. 666, 100 W.Va. lf 508, • 

4 C.J. p 68 notes,72, 73. 

failure to grant leave to answer 
The question of abuse of discretion 

in refusing to permit defendant to 

file his answer will not be reviewed 
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and its ruling thereon. 95 Moreover, as discussed 
infra § 1159, the record must also contain the 
pleading. 

Amendments. In order to present for review the 
action of the trial court in allowing an amendment 


to the pleadings, the record must show an objection 
to such amendment, the grounds of objection, the 
rulings of the court, and the exceptions thereto. 96 
Likewise, the refusal or failure to allow an amend¬ 
ment is not presented for review where the rec¬ 
ord does not show that any reason for the amend- 


where the record does not disclose 
the fact that there was a motion for 
leave to answer. 

Mont.—Fuller v. Gibbs, 199 P.2d 851, 
122 Mont. 177. 

S.C.—First Nat. Bank v. Thomas, 110 
S.E. 113, 118 S.C. 134—Southern 
Cotton Oil Co. v. Lightsey, 84 S.E. 
301, 100 S.C. 41. 

Motion to dismiss held sufficiently 
shown 

Ga.—Interstate Trust Co. v. Citizens’ 
Bank, 143 S.E. 577, 166 Ga. 537. 

Objection to evidence, when treat¬ 
ed as a motion to strike a portion 
of the pleading, and so appearing in 
the record, may be treated as suffi¬ 
ciently presenting a question with 
respect to the pleading. 

Utah.—Nutiall v. Berntson, 30 P.2d 
738, 83 Utah 535. 

Record held to present question 
Ill.—Bach v. Chas. Weiner & Sons 
Inc., 127 N.E.2d 279, 6 Ill.App.2d 
284. 

95. U.S.—Gartner v. Hays, C.C.A. 
Kan., 272 F. 896. 

Ala.—Linton v. Morton, 200 So. 614, 
240 Ala. 563. 

McDonough v. Commercial State 
Bank, 73 So. 754, 15 Ala.App. 429- 
Sovereign Camp, Woodmen of the 
World v. Jones, 66 So. 834, 11 Ala. 
App. 433. 

Idaho.—Foberg v. Harrison, 225 P.2d 
69, 71 Idaho 11. 

Ill.—Village of Arthur v. Otto, 143 N. 
E. 837, 312 Ill. 325. 

Iowa.—Arnold v. Murphy, 203 N.W. 
387, 199 Iowa 934. 

Mo.—Bank of Brim son v. Graham, 76 
S.W.2d 376, 335 Mo. 1196, 96 A.L.R. 
399. 

Okl.—National Farmers Union Prop¬ 
erty & Cas. Co. v. Watson, 298 P.2d 
762. 

Tex.—-Heid Bros. v. Smiley, Civ.App., 
166 S.W.2d 181, error refused— 
Lott v. Van Zandt, Civ.App., 107 S. 
W.2d 761—Stratton v. Hall, Civ. 
App. 90 S.W.2d 865, error dismiss¬ 
ed—Jones-O’Shaughnessy Lumber 
Co. v. Dean, Civ.App., 88 S.W.2d 
567—Vela v. Garza, Civ.App., 67 S. 
W.2d 414. 

Wyo.—State v. Longpre & Cameron, 
251 P. 468, 35 Wyo. 482. 

4 C.J. p 68 note 74. 

Motion to elect 

Where appellant moved to require 
appellee to elect whether he would 
stand upon the original cause of ac¬ 
tion or the cause as amended, but 
the -record does not show that the 


I motion was ever passed upon by the 
court, it cannot be reviewed. 

Iowa.—Goben v. McGee, 196 N.W. 
1005. 

Motion to have complaint or peti¬ 
tion made more definite cannot be 
considered on appeal, where the rec¬ 
ord fails to disclose any ruling. 

Ind.—State Storage v. Scheper, 181 
N.E. 385, 95 Ind.App. 157. 

Wyo.—State v. Longpre & Cameron, 
251 P. 468, 35 Wyo. 482. 

Motion to strike 

(1) The appellate court cannot con¬ 
sider a motion to strike out portions 
of a pleading where the record does 
not show that the motion was ruled 
upon below. 

Mo.—Bank of Brimson v. Graham, 
76 S.W.2d 376, 335 Mo. 1196, 96 A. 
L.R. 399. 

Tex.—Vela v. Garza, Civ.App., 67 S. 
W.2d 414. 

(2) The action of the court in 
striking a pleading from the flies is 
not presented for review where the 
bill of exceptions does not disclose 
that action. 

Ala.—Sovereign Camp, Woodmen of 
the World v. Jones, 66 So. 834, 11 
Ala.App. 433. 

Ill.—Village of Arthur v. Otto, 143 
N.E. 837, 312 Ill. 325. 

(3) "Complaint is made of the ac¬ 
tion of the court in sustaining the 
motion to strike part of the answer. 
That which has been recited in the 
statement' is shown only in the rec¬ 
ord proper. The motion to strike, the 
ruling of the court, and the excep¬ 
tion thereto do not appear in the bill 
of exceptions, and, under the general 
rule of law, and our court rule 12, 
the subject is not properly here for 
review.” 

Mo.—First Nat. Bank v. Fulton, 28 
S.W.2d 368, 371. 

Plea of abatement 

(1) Where pleas of abatement were 
filed, but the record does not show 
any action taken by the court there¬ 
on, alleged error with respect thereto 
will not be considered by the appel¬ 
late court. 

Tex.—Maryland Casualty Co. v. 
Farmers’ State Bank & Trust Co., 
Civ.App., 258 S.W. 584—Farrar v. 
Byars, Civ.App., 250 S.W. 1048— 
First Nat. Bank v. Herrell, Civ. 
App., 190 S.W. 797. 

(2) If the technical record does not 
affirmatively disclose that the plea 
in abatement was disallowed on the 
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! ground that it was insufficient in 
I law, the reviewing court must af¬ 
firm, since it can reverse only be¬ 
cause of errors apparent on an in¬ 
spection of the record. 

Tenn.—Motors Ins. Corp. v. Lipford, 
250 S.W.2d 79, 194 Tenn. 216. 

Necessity for showing rulings by 
journal entries in record 

Where required by statute, rulings 
on motions as to pleadings must be 
shown by journal entries in the rec¬ 
ord; it is not enough that the clerk, 
as part of his certificate of the rec¬ 
ord, states that the motions were 
overruled. 

Wyo.—Bader v. Mills & Baker Co., 
201 P. 1012, 28 Wyo. 191. 

56- U.S.—Southern Ry. Co. v. Mose- 
ly, C.C.A.Ga„ 35 F.2d 474. 

Conn.—Biateck v. Zawada, 136 A. 
867, 106 Conn. 724. 

Ga.—Mauldin v. Lexington Roller 
Mills, 23 S.E.2d 429, 195 Ga. 122— 
Aycock v. Williams, 196 S.E. 54, 
185 Ga. 585. 

Taunton v. Taylor, 141 S.E. 511, 
37 Ga.App. 695. 

Ind.—George B. Limbert & Co. v. 
Waznitsky, 133 N.E. 128, 191 Ind. 
419—Lavene v. Friedrichs, 116 N. 
E. 421, 186 Ind. 333. 

Ky.—Bullock v. Young, 67 S.W.2d 
941, 252 Ky. 640. 

La.—Whatley v. McMillan, 94 So. 
905, 152 La. 978. 

Pa.—Mumma v. Philadelphia & R. 

Ry. Co., 119 A. 287, 275 Pa. 277. 

Tex.—Texas Candy & Nut Co. v. 
Horton, Civ.App., 235 S.W.2d 518, 
error refused no reversible error. 

4 C.J. p 68 note 75. 

Failure to show grounds 

Where the record does not show 
affirmatively that the objection to 
the filing of an amended petition and 
reply was based on the fact that they 
were not verified, if an error was 
committed in permitting them to be 
filed without the verification, it 
would not, under the circumstances, 
be sufficient to warrant a reversal. 
Ky.—Bullock v. Young, 67 S.W.2d 941, 
252 Ky. 640. 

Ruling not set forth 

A ruling of law allowing an amend¬ 
ment not set forth in the record can¬ 
not be reviewed. 

Mass.—Clark v. New England Tele¬ 
phone & Telegraph Co., 118 N.E. 
348, 229 Mass. 1. 
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ment was suggested below, or that an application not presented for ^consideration unless the record 
for leave to amend was made and refused. 98 shows that such pleading was properly presented to 

Demurrers or exceptions . The action of the trial the trial court, 89 and the court’s ruling thereon. 1 

court with respect to a demurrer or exception is Application of this rule is often made with respect 


97. Ind.—Nichols v. Central Trust 
Co., 86 N.E. 878, 43 Ind.App. 64. 

98. Cal.—Doran v. Sherman, 64 P.2d 
442, 18 C.A.2d 479—Sorey v. Board 
of Sup’rs of Los Angeles County, 
53 P.2d 989, 11 C.A.2d 315. 

Ga.—Henderson v. National Carload¬ 
ing Corp., 92 S.E.2d 593, 93 Ga.App. 
712. 

N.J.—Atlantic Cas. Ins. Co. v. Bing¬ 
ham, 92 A.2d 1, 10 N.J. 460. 

Okl.—Fabian v. Griesel, 73 P.2d 180, 
181 Okl. 137. 

4 C.J. p 68 note 77. 

99. Ala.—American Rubber Corp. v. 
Jolley, 72 So.2d 102, 260 Ala. 600. 

Ga.—Moore v. Berry, 78 S.E.2d 6, 210 
Ga. 136. 

Tex.—Gregory v. Reynolds, Civ.App., 
219 S.W.2d 107—Sweetwater Cotton 
Oil Co. v. Parker, Civ.App., 48 S. 
W.2d 1018—Dairy Region Land Cor¬ 
poration v. Harding, Civ.App., 266 
S.W. 181—Oliver v. Oliver, Civ.App., 
181 S.W. 705. 

Wash.—Hubbell v. Ernst, 87 P.2d 
985, 198 Wash. 176. 

4 C.J. p 68 note 78. 

Refusal to carry demurrer to an- 
swer back to complaint is not before. 
the appellate court for determination 
where the record fails to show that 
appellant requested the court to 
carry the demurrer back to the com¬ 
plaint or any refusal by the court 
to do so or any exception by appel¬ 
lant. 

Ind.—Irwin v. State Brokerage Co., 

147 N.E. 531, 82 Ind.App. 687. 

1. Ala.—Equitable Life Assur. Soc. 
v. Langford, 176 So. 609, 234 Ala. 
681—Bates v. Bank of Moulton, 

148 So. 150, 226 Ala. 679—J. C. 
By ram & Co. v. Livingston, 143 So. 
461, 225 Ala. 442—Chandler v. Citi¬ 
zens' Bank of Guntersville, 124 So. 
234, 220 Ala. 82—Fraser v. State, 
113 So. 289, 216 Ala. 426—Yates v. 
Barnett, 112 So. 122, 215 Ala. 554— 
Sims v. Alabama Water Co., 87 So. 
688, 205 Ala. 378, 28 A.L.R. 461— 
Berger v. Dempster, 85 So. 392, 204 
Ala. 305—Seaboard Air Line Ry. 
Co. v. Pemberton, 79 So. 393, 202 
Ala. 55. 

Liberty Nat. Life Ins. Co. v. Col¬ 
lier, 154 So. 116, 26 Ala.App. 75, 
reversed on other grounds 154 So. 
118, 228 Ala. 3, certiorari denied 
154 So. 119, 228 Ala. 3. 

Ariz.—Reid v. Van Winkle, 252 P. 
189, 31 Ariz. 267. 

Ga.—Johnson' v. -Sheerer, 29 S.E.2d 
581, 197 Ga. 392—Lewis v. State 
Board of Medical Examiners, 133 
S.E. 469, 162 Ga. 263. 


Idaho.—Glavin v. Salmon River Canal 
Co., 226 P. 739, 39 Idaho 3. 

Ind.—State Storage v. Scheper, 181 
N.E. 385, 95 Ind.App. 157—Irwin v. 
State Brokerage Co., 147 N.E. 531, 
82 Ind.App. 687. 

Kan.—Mundell v. Franse, 53 P.2d 
811, 143 Kan. 139. 

Ky.—Blackburn v. Beverly, 114 S.W. 
2d 98, 272 Ky. 346—Miles v. United 
Oil Co., 264 S.W. 761, 204 Ky. 345. 
La.—Aaron v. Martin, App., 167 So. 
106—Security Bank v. National 
Mut. Assur. Ass’n, 128 So. 314, 13 
La.App. 380. 

Mont.—Brennan v. Northern Electric 
Co., 231 P. 388, 72 Mont 35. 

Okl.—Ward v. Coleman, 39 P.2d 113, 
170 Okl. 201—Akard v. Miller, 37 P. 
2d 961, 169 Okl. 584. 

Tex.—Roper v. Winner, Civ.App., 244 
S.W.2d 355—Musick v. Muecke, Civ. 
App., 243 S.W.2d 594, error dis¬ 
missed—Stratton v. Hall, Civ.App., 
90 S.W.2d 865, error dismissed— 
Fagan v. Wadel-Connally Hard¬ 
ware Co., Civ.App., 89 S.W.2d 1080 
—Gibson & Johnson v. Ward, Civ. 
App., 35 S.W.2d 824, followed in 
Gibson v. Canon, Civ.App., 35 S.W. 
2d 828 and Gibson & Johnson v. 
Axe, Civ.App., 35 S.W.2d 828—Con¬ 
tinental Mut. Fire Ins. Co. v. 
Walles, Civ.App., 20 S.W.2d 405- 
Martin v. Smith, Civ.App., 7 S.W.2d 
114—Trout v. Grubbs, Civ.App., 1 
S.W.2d 950—Ullmann, Stern & 
Krausse v. Rogers, Civ.App., 288 S. 
W. 1109—Chicago, R. & G. Ry. 
Co. v. Trinity Valley Produce Co., 
Civ.App., 269 S.W. 1109—Berry v. 
Thomason, Civ.App., 261 S.W. 154, 
reversed on other grounds Thoma¬ 
son v. Berry, Com.App., 276 S.W. 
185—Farmers* & Merchants’ State 
Bank of Lelia Lake v. Guffey, Civ. 
App., 255 S.W. 462—Underwood 
Typewriter Co. v. Shouldis, Civ. 
App., 253 S.W. 935—Southwestern 
Oil Development Co. v. Illinois Tor¬ 
pedo Co., Civ.App., 252 S.W. 334, 
error dismissed Illinois Torpedo Co. 
v. Southwestern Oil Development 
Co., 278 S.W. 1115, 114 Tex. 582— 
Lancaster v. Sayles, Civ.App., 234 
S.W. 227—Irwin v. Jackson, Civ. 
App., 230 S.W. 522, dismissed for 
want of jurisdiction—Richey v. 
City of San Antonio, Civ.App., 217 
S.W. 214, dismissed for want of ju¬ 
risdiction—Southwestern Portland 
Cement Co. v. Bustillos, Civ.App., 
216 S.W. 268—Logan v. Martinez, 
Civ.App., 211 S.W. 624, dismissed 
for want of jurisdiction—Carvel v. 
Kusel, Civ.App., 205 S.W. <941— 
Oliver v. Oliver, Civ.App., 181 S.W. 
705—Clarke v. A. B. Frank Co., Civ* 
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App., 168 S.W. 492—King v. Hut¬ 
son, Civ.App., 168 S.W. 401. 

Utah.—O’Gorman v. Utah Realty & 
Construction Co., 129 P.2d 981, 102 
Utah 523, modified on other 
grounds 133 P.2d 318, 102 Utah 534. 
Wash.—Hubbell v. Ernst, 87 P.2d 
985, 198 Wash. 176. 

Wyo.—State v. Longpre & Cameron, 
251 P. 468, 35 Wyo. 482. 

4 C.J. p 68 note 79. 

Pailure to show ruling 

(1) Where the record on appeal 
does not show that a demurrer or 
exception was called to the atten¬ 
tion of the trial court or ruled on by 
the court, the demurrer or exception 
will be regarded as abandoned or 
waived. 

Ala.—O’Rear v. Kimbro, 148 So. 435, 
227 Ala. 22. 

Thompson v. Manufacturers* Fi¬ 
nance Acceptance Corporation, 150 
So. 175, 25 Ala App. 534, certiorari 
denied 150 So. 178, 227 Ala 43, and 
150 So. 178, 227 Ala 334. 

Idaho.—Glavin v. Salmon River Ca¬ 
nal Co., 226 P. 739, 39 Idaho 3. 
Mont.—Brennan v. Northern Electric 
Co., 231 P. 388, 72 Mont. 35. 

Okl.—Blaine County Bank v. Noble, 
155 P. 532, 55 Old. 361. 

Tex.—Aero Gas Refining Co. v. Frick- 
Reid Supply. Corp., Civ.App., 147 S. 
W.2d 1101—Dallas Railway & Ter¬ 
minal Co. v. Helton, Civ.App., 145 
S.W.2d 655, error dismissed, judg¬ 
ment correct—National Hotel Co. 
v. Gwaltney, Civ.App., 127 S.W.2d 
365—North British & Mercantile 
Ins. Co. v. Stringer, Civ.App., 93 S. 
W.2d 806, error dismissed—First 
Baptist Church v. City of Fort 
Worth, Civ.App., 17 S.W.2d 130, af¬ 
firmed, Com.App., 26 S.W.2d 196— 
Texas Employers* Ins. Ass*n v. 
Nelson, Civ.App., 292 S.W. 651— 
Gray v. Powell, Civ.App., 282 S.W. 
631—Alderete v. Cabello, Civ.App., 
278 S.W. 950—Underwood Type¬ 
writer Co. v. Shouldis, Civ.App., 
253 S.W. 935—Shumaker v. Byrd, 
Civ.App., 203 S.W. 461, reversed 
on other grounds 216 S.W. 862, 110 
Tex. 146, conformed to, Civ.App., 
226 S.W. 817. 

4 C.J. p 69 note 84 [c]. 

(2) “The failure to rule on it did 
not by operation of law result in 
the demurrer's being overruled, but 
signified rather that the demurrant 
did not care to press it and therefore 
waived it.** 

Ariz.—Reif ▼. Van Winkle, 252 P. 
189, 190, 31 Ariz. 267. 

(3) If the record fails to .show 
what action the court below took on 
the demurrer, the appellate court 
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to alleged error in overruling 2 or alleged error m 
sustaining 3 a demurrer or exception. It has been 
held that a ruling on a demurrer must be shown by 
the record proper, 4 and that, if such ruling is shown 
only by bill of exceptions, it will not be reviewed.® 
A litigant relying on fundamental error may, how¬ 
ever, present his appeal from a judgment as to his 
general demurrer and special exception, even though 
nothing in the transcript shows that such demur¬ 
rer and exception were ever urged in the trial court, 
or acted on. 5 - 5 

Variance . The question of variance between the 
pleadings and the theory on which the case was ac¬ 


tually submitted to the jury is not reviewable where 
the record fails to show that the question was call¬ 
ed to the attention of the trial court. 6 


§ 712. -As to Evidence 

In order that an alleged error with respect to the evi¬ 
dence may be presented for review, the record must show 
a timely objection or motion in the trial court, what ob¬ 
jection was made, the ground of objection, the ruling of 
the court, and prejudice to the party complaining. 

In order that an alleged error with respect to the 
evidence may be presented for review, the record 


cannot know whether it wa s over¬ 
ruled or withdrawn. 

Mont.—Hefferlin v. Karlman, 76 P- 
757, 30 Mont. 348. 

(4) Where there did not appear 
any ground for judgment overruling 
plea of privilege in that no evidence 
was introduced in support of plain¬ 
tiffs controverting plea, unless it 
was sustaining of a demurrer to plea 
of privilege, court of civil appeals, in 
determining whether trial court 
properly overruled the plea, would 
review question whether plea was 
subject to demurrer, notwithstanding 
that judgment did not show any rul¬ 
ing on plaintiff's demurrer, or spe¬ 
cial exception to plea of privilege, 
Tex.—National Hotel Co. v. Gwalt- 
ney, Civ.App. f 127 S.W.2d 365- 

Record held to show specific ruling 
Ala.—Tennessee Coal, Iron & R. Co. 
v. Hartline, 11 So.2d 833, 244 Ala. 
116. 

2. Ind.—State Storage v. Scheper, 
181 N.E. 385, 95 Ind.App. 157. 

Kan.—Mundell v. Franse, 53 P.2d 
811, 143 Han. 139. 

Tex.—Aero Gas Refining Co. v. 
Frick-Reid Supply Corp., Civ.App., 
147 S.W.2d 1101—First Nat Bank 
V. Arnold, 107 S.W.2d 737, reversed 
on other grounds 128 S.W.2d 1151, 
133 Tex. 462—Richardson v. Cor¬ 
ley, Civ.App., 86 S.W.2d 1091—Co¬ 
lonial Building & Loan Ass’n v. 
Bell, Civ.App., 81 S.W.2d 1109— 
English v. Southwest Broadcasting 
Co., CivApp., 81 S.W.2d 296—Wo¬ 
mack v. First Nat. Bank, Civ.App., 
81 S.W.2d'99—Grand Lodge, Col¬ 
ored K. P. of Texas v. Rhodes, Civ. 
App., 72 S.W.2d 1106—Waxahachie 
Nat. Bank v. Hanes, CivApp., 50 
S.W.2d 424-^Coker* v. Tone, Civ. 
App., 27 SJW.2& 697—First Baptist 
Church v. City of Fort 1 Worth, Civ; 
App., 17 S.W.2d 130, affirmed, Com. 
App., 26S.W.2d 196—We’stern Un¬ 
ion Telegraph Co. v. Rutledge, Civ; 
App., 15 S.W.2d 207, ^reversed on 
other grounds; Com.Ai>p. t '15 S.W. 
2df 210—Cannon v. Hathaway, Civ. 
iiApSp-i 12 S.W.fid j 618—Luginbyhl v; 
1 Thompson^ Civ.App., 11 S.W.2d 380 


—Phoenix Furniture Co. v. Mc¬ 
Cracken, CivA-pp., 3 S.W.2d 545— 
Texas Employers' Ins. Ass'n v. 
Wright, Civ.App., 297 S.W. 764, 
modified on other grounds. Com. 
App., 4 S.W.2d 31, motion denied 
7 S.W.2d 72—City of Abilene v. 
Reed, Civ. App., 294 S.W. 913— 
Reeh v. Reeh, Civ.App., 288 S.W. 
276—Maryland Casualty Co. v. 
Farmers' State Bank & Trust Co., 
Civ.App., 258 S.W. 584—Schmidt v. 
McCoplin, Civ.App., 243 SW. 605 
—First Nat. Bank of Canadian v. 
Jones, Civ.App., 209 S.W. 468, er¬ 
ror refused—Heidenheimer, Strass- 
burger & Co. v. Houston & T. C. R. 
Co., Civ.App., 197 S.W. 886. 

4 C.J. p 69 notes 81 [d], 84. 
Overruling sufficiently shown 

The record sufficiently showed that 
the demurrer of appellant railroad 
company to the complaint was over¬ 
ruled, and that it reserved exception 
to such ruling, despite the fact that 
the order overruling the demurrer 
and granting the exception omitted 
the word "Southwestern" in desig¬ 
nating appellant's name. 

Ind.—Baltimore & O. S. W. R. Co. v. 
Hill, 148 N.E. 489, 84 IndApp. 354, 
certiorari denied 47 S.Ct. 246, 273 
U.S. 738, 71 L.Ed. 867. 

Grounds presented by demurrer 
Appellate court will not search 
record for other grounds than those 
presented by demurrer in trial court 
in order to reverse judgment of trial 
court in overruling demurrer. 

Ga.—Hanover Fire Ins. Co. of N. Y. 
v. Scroggs, 83 S.E.2d 295, 90 Ga. 
App. 539. 

3. Tex.—Rabb v. Hamm, CivApp., 

, 25 „ S.W.2d 964—Friesenhahn v. 
Tips .Engine Works, Civ.App., 283 
S.W., 3,41—Walker v. J. N. Hirsch 
. Coppe^agp £ 0 ., CivApp.,’ 222 S.W. 

, jLll6, reversed on other ( grounds 
Walker, y f .Hirsch Cooperage «Co., 

. CjomAjppl, 236 S/Vy. 7J.g‘ ir , 
^J^J&nqte'SSL - V > , ■ , 
iGrowad to sustain order . . ,, t > t 

On< an appeal* from an order, sus¬ 
taining a demurrer, a ground to sgs- 
tastm the order submitted , in respond¬ 


ent’s brief, which ground did not 
appear in the record, was not enti¬ 
tled to consideration. 

S.C.—Epworth Orphanage v. Long, 
19 S-E.2d 481, 199 S.C. 385. 

4. Or.—Reynolds v. Jackson County, 
53 P. 1072, 33 Or. 422. 

5. Ala.—Conway v. Clark, 58 So. 
441, 177 Ala. 99. 

Tex.—Ilseng v. Carter, CivApp., 158 
S.W. 1163. 

4 C.J. p 69 note 81. 

It has been said that, although 
such showing might possibly be 
made by bill of exceptions, such is 
not the proper or usual practice. 

Tex.—West Texas Utilities Co. v. 

Klemstein, Civ.App., 3 S.W.2d 882. 
Certified copy of docket entries in. 
sufficient 

Where defendant filed a general 
demurrer and special exceptions to 
the petition, a certified copy of the 
trial court's docket entries showing 
that the court acted on the excep¬ 
tions and overruled them is insuffi¬ 
cient to show the action of the court. 
Tex.—Phoenix Furniture Co. v. Mc¬ 
Cracken, CivApp., 3 S.W,2d 645. 

4 C.J. p 69 note 81 [c], 

5.5 Tex.—Double Seal Ring Co. v. 
Keith, CivApp., 107 S.W.2d 428, 
error refused. 

Suggestion of fundamental error 
Assignment that court erred in 
not sustaining general demurrer to 
petition was treated as suggestion 
of fundamental error, notwithstand¬ 
ing transcript failed to show any ac¬ 
tion by court on demurrer, since pe¬ 
tition must be found sufficient to 
sustain judgment. 

Tex.—Grand Lodge Free and Accept¬ 
ed Masons of Texas v. Walker, Civ. 
App., 110 S.W.2d 945. 

6. Hawaii.—Young Tin Yau v. 

Ching Sing Wo, 36 Hawaii 676. 
Ill.—See Klusemeier v. East St. Lou¬ 
is Bridge Co., 210 Ill App. 537. 
Mass.—Foulos v. Coca Cola Bottling 
v Do. » of Boston* ; 77 N.E.2d 405, 322 
s.,385.,, ; , .“ 

Mjieh.-prScen^ar, y t Whjoija Copper 
’ Co.; 135 N.W. $£1, 3^Eich. 665., 
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must show a timely objection or motion in the trial I court,* what objection was made, with respect to 


7. Ala.—Town of Linden v. Ameri- 
can-La France & Foamite Indus¬ 
tries, 167 So. 648, 232 Ala. 167— 
Sovereign Camp, W. O. W. v. Col¬ 
vin, 119 So. 635, 218 Ala. 616— 
Southern Ry. Co. v. Beaty, 103 So. 
658, 212 Ala. 608—Harris v. White, 
101 So. 751, 212 Ala. 54—McSwean 
v. McSwean, 86 So. 646, 204 Ala- 
663. 

Nahrgang v. W.K.R.G. Radio 
Station, App., 83 So.2d 733—South¬ 
ern Ry. Co. v. E. L. Kendall & Co., 
69 So. 328, 14 Ala.App. 242, certio¬ 
rari denied Ex parte Southern Ry. 
Co., 69 So. 1020, 193 Ala. 681. 
Ariz.—Farish v. Beebe, 179 P. 51, 20 
Ariz. 196. 

Ark.—Wilkerson v. White, 33 S.W. 
2d 365, 182 Ark. 1014—E f O. Bar¬ 
nett Bros. v. Western Assur. Co., 
191 S.W. 226, 126 Ark. 562. - 
Cal.—McCombs v. Church, 180 P. 535, 
180 C. 233. 

Morris v. Harbor Boat Bldg. Co., 
247 P.2d 589, 112 C.A.2d 882. 
Conn.—Mitnick v. Whalen Bros., 163 
A. 414, 115 Conn. 650. 

Ga.—Mann v. Moseley, 67 S.E.2d 128, 
208 Ga. 420. 

Idaho.—Lingrenfelter v. Eby, 190 P.2d 
130, 68 Idaho 134. 

Ill-—Pugraez v. Babeno, 25 N.E. 2d 
815, 373 Ill. 155—East Peoria San¬ 
itary Hist. v. Toledo, P. & W. R. 
R., 187 N.E. 512, 353 Ill. 296, 89 A. 
L.R. 870—Long v. Brink, 187 N.E. 
508, 353 Ill. 549. 

Karlos v. Pappas, 121 N.E. 2d 611, 
8 Ill.App.2d 281—Allen v. Byers, 
117 N.E.2d 799, 1 Ill.App.2d 422— 
Kantro v. City of Elgin, 46 N.E.2d 
855, 317 Ill.App. 536—Wilson v. 
Bell, 43 N.E.2d 162, 315 Ill.App. 
418—Leonard v. Stone, 39 N.E.2d 
388, ■ >313 Ill.App. 149, reversed on 
other grounds 45 N.E,2d 620, 381 
Ill. 343. See Lowrance v. Ameri¬ 
can Glycerin Co., 211 Ill.App. 157— 
Schiowitz v. Sleph, 194 Ill. App. 
579—Richardson v. Johns, 188 Ill. 
App. 234. t 

Ind.—Pisarski v. Glowiszyn, 47 N.E. 
2d 831, 113 Ind.App. 358—State v. 
Snyder, 183 N.E. 680, 95 Ind.App. 
890—Brock v. Harper, 168 N.E. 
607, 90 IncLApp. 696—Burlison v. 
Carl, 149 N.E. 89, 83 Ind.App. 514 
-rCincinnati, .1. &, W. R. Co. , v. 
McGauhey, , 147 N.E. 727, -85 Ind. 
A^pp. 1—Fricker v. Clearwater, 135 
NJS. 187, 78 Ind.App. 456—Van- 
da44a» R, Co. y„ La Rosa, 133 N.E. 
152, 77 Ind.App. 58. 

Iowa,.—Stukas, v. Warfield, Pratt, 
Rowell ,Co., 175 N.W. 81, 188 Iowa 
.878. . , . , 

Kan.—HUlbv.' Union Pacj R. Co., .215 
Jt\ 310vdUKan.-489.<. \, - 

Ky.—Kruse’s Adm’r V. Cbrfier, 8T S. 

' W!2d : 6«0<ty 2 5 8 > * JSy,*' m^Ward v.‘ 
Clark, 7 S.W.2d 1065, 22# Ky.'173. 


Md.—Nichols v. Meyer, 115 A. 786, 
139 Md. 450. 

Mass.—Bouchard v. Bouchard, 48 N. 

E.2d 161, 313 Mass. 531. 

Mich.—O’Connor v. O’Connor, 275 N. 
W. 660, 281 Mich. 640—McCord v. 
McCord, 220 N.W. 710, 243 Mich. 
309. 

Minn.—Jensen v. Dikel, 69 N.W.2d 
108, 244 Minn. 71—Timm v. Schnei¬ 
der, 279 N.W. 754, 203 Minn. 1. 
Mo.—Robinson v. Burton, 139 S.W. 
2d 942—Lor ton v. Missouri Pac. R. 
Co., 267 S.W. 385, 306 Mo. 125. 

Duckworth v. Dent, App., 135 
S.W. 2d 28, reversed on other 
grounds 142 S.W.2d 85, 346 Mo. 
518—White v. McCoy Land Co., 
87 S.W.2d 672, 229 Mo.App. 1019, 
affirmed White v. Scarritt, 111 S. 
W.2d 18, 341 Mo. 1004—Hunt v. 
Ruterbusch, App., 38 S.W.2d 503 
—Green v. Page, App., 290 S.W. 
451—Martin v. American Mag- 
nestone Corporation, App., 278 S. 
W. 738—Phelps v. Dockins, App., 
234 S.W. 1022—Hagist v. Bart S. 
Adams Tire Co., App., 213 S.W. 
510—Le Master v. Butler County 

R. Co., App., 190 S.W. 38. 

Mont.—Johnson v. Baatz, 205 P. 212, 
62 Mont. 344. 

N.J.—Rempfer v. Deerfield Packing 
Corp., 72 A.2d 204, 4 N.J. 135. 

Rogers-Ebert Co. v. Century 
Const. Co., 18 A.2d 8, 126 N.J.Law 
68—O’Brien v. Billow, 3 A.2d 641, 
121 N.J.Law 576—Osterweil v. City 
of Newark, 182 A. 917, 116 N.J. 
Law 227—Clawans v. O’Connor, 
143 A. 354, 105 N.J.Law 117—Far¬ 
ley v. Mikulsky, 127 A. 662, 101 
N.J.Law 127—Leiferant v. Pro¬ 
gressive Agency, 120 A. 26, 98 N. 
J.Law 526. 

Ohio.—Taylor v. Ross, App., 78 N.E. 
2d 395, reversed on other grounds 
83 N.E.2d 222, 150 Ohio St. 448, 10 
A.L.R.2d 377—In re' Stauffer's Es¬ 
tate, App., 57 N.E.2d 145—Watzek 
v. Whetstone, App., 40 N.E.2d 172 
—Shoup v. Clemans, App., 31 N.E. 
2d T 103. 

Okl.—Chowning v. Ledbetter, 208 P. 
829, 86 Okl. 269. 

Or.—Michellod v. Oregon-Washing- 
ton R. & Nav. Co., 168 P. 620, 86 
Or. 329. 

S.C.—Brown v. American Ry. Ex¬ 
press Co., 123 S.E. 97, 128 S.C. 428. 
Tex.—Gadd v. Lynch, Civ.App., 258 

S. W.2d 168, error refused—City of 
Denison v.‘ Corcoran, Civ.App., 253 
S.W. 2d 321—Haskell Independent 
School Dist. vl Ferguson, Civ.App:, 
'178 S.W.2d “ 130,] error refused-— 
Tarter V.’Frazier, CivA.pp., 159 S. 
W.2fd 168, error refused—Witty v. 
Rdse, Civ.App., 148 S.W.2d 963, er¬ 
ror disniiWsed—Saros v. Strickland, 
Civ.App:, 148 S.W:2d 865, eTror dis¬ 
missed, judgment correct—Russell 
v. General Sports Mfg. Co., Civ.* 


App., 110 S.W.2d 1253, error dis¬ 
missed—Stevens v. Jim Wells 
County, Civ.App., 32 S.W.2d 889— 
Oppenheim v. Swinehart Tire & 
Rubber Co. of Tennessee, Civ.App., 
22 S.W. 2d 991—Shackelford v. 
Clements, Civ.App., 300 S.W. 98, 
error dismissed—Butler v. Duffey, 
Civ.App., 288 S.W. 598—Knox v. 
Stephens County, Civ.App., 284 S. 
W. 691—El Paso & S. W. R. Co. v. 
Keeble, Civ.App., 258 S.W. 859— 
Foster v. Bourgeois, Civ.App., 253 
S.W. 880—City of San Antonio v. 
Newnam, Civ.App., 201 S.W. 191— 
Jefferson Cotton Oil & Fertilizer 
Co. v. Pridgen & Congleton, Civ. 
App., 172 S.W. 739—Denton v. 
English, Civ.App., 171 S.W. 248— 
Houston & T. C. R. Co. v. Corsi¬ 
cana Fruit Co., Civ.App., 170 S.W* 
849. 

Va.—Robertson's Ex’r v. Atlantic 
Coast Realty Co., 106 S.E. 521, 129 
Va. 494. 

Wash.—American Products Co. v. 
Villwock, 109 P.2d 570, 7 Wash.2d! 
246, 132 A.L.R. 1010—Rosenberg v. 
Rosenberg, 250 P. 947, 141 Wash. 
86—Hudson v. Pacific Northwest ■ 
Traction Co., 238 P. 982, 136 Wash. 

4—Fisher v. Jackson, 206 P. 929, 
120 Wash. 107. 

4 C.J. p 69 note 87, p 70 notes 90, 91. 
No presumption as to objection 
In the absence of specific objec¬ 
tions in the record, the appellate 
court will not presume that objec¬ 
tions to evidence presented on appeal 
were presented in the court below. 
Wash.—Kroenert v. Falk, 72 P. 1010, 
32 Wash. 180. 

Proceedings on reference 

Master* s alleged failure to give 
due weight to rule as to burden of 
proof was not reviewable, where 
master's report did not disclose that' 
either party requested ruling as to 
burden of proof, or that master made 
any ruling on that subject. 

Mass.—George C. Miller & Co. v. 
Beagen, 199 N.E. 344, 293 Mass. 54. 

Trader rule of court as to equity 
, practice 

(1) No objection will be allowed to 
be taken to the admissibility of any 
evidence, oral or documentary, found 
in the record, unless it affirmatively 
shows that the objection was pre¬ 
sented to the chancellor, and ex¬ 
pressly ruled upon by him in the 
court below, at or before the final 
hearing of the cause. 

Fla.—Terra Ceia Estates ▼. Taylor, 

. 67 So. 169, 68 Fla. 261. 

4 C«J. p 6-9 note 87 [b]. 

. (2) .As td objections to testimony 
taken before a master, the appellate 
court will not consider such objec¬ 
tions unless the transcript of the 
record shows that the objections and 
motions* fcoheering the admissibility 
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the evidence in question, 8 the ground of objec- | tion, 9 the ruling or action of the court, 10 and 


of testimony were brought to the at¬ 
tention of the court below. 

Fla.—Why el v. Smith, 134 So. 552, 
101 Fla. 971—Holmberg v. Hardee, 
108 So. 211, 90 Fla. 787. 

Necessity of finding 

“The rules of court require (Prac¬ 
tice Book 1908, p 266, § 5) that wheD 
error is claimed in the rulings upon 
evidence there shall be a finding 
which states in each instance the 
question, the objection, the excep¬ 
tion, and the answer, if any. . . . 
The stenographer’s transcript of evi¬ 
dence, on an appeal for setting aside 
a verdict or refusing to set aside a 
nonsuit, although the questions and 
rulings therein appear, cannot sup¬ 
ply the place of such finding.” 

Conn.—Leahy v. Cheney, 98 A. 132, 
134, 90 Conn. 611, L.R.A1917D 809. 
Motion to strike 

Where defendants contended that 
testimony of three witnesses should 
have been stricken, but record re¬ 
vealed that defendant had only mov¬ 
ed to strike testimony of two of 
these witnesses at the trial, review¬ 
ing court would consider only cor¬ 
rectness of trial court’s refusal to 
strike the testimony of these two 
witnesses. 

Okl.—Owens v. Oklahoma Turnpike 
Authority, 283 P.2d 827, appeal dis¬ 
missed 76 S.Ct. 155, 350 U.S. 893, 
100 L.Ed. 785, rehearing denied 76 
S.Ct. 300, 350 U.S. 943, 100 L.Ed. 
823. 

8. Ga.—Pedigo v. Celanese Corp. of 
America, 54 S.E.2d 252, 205 Ga. 
392, certiorari denied 70 S.Ct. 346, 
338 U.S. 937, 94 L.Ed. 578. 

Quillian v. Tuck, 17 S.E.2d 921, 
66 GaApp. 472—Upshaw Bros. v. 
Stephens, 106 S.E. 125, 26 GaApp. 
284. 

Ind.—Harbison-Walker Refractories 
Co. v. Harmon, 51 N.E.2d 398, 114 
Ind.App. 144—Hooper v. Preuss, 
37 N.E. 2d 687, 109 Ind.App. 638. 
Tex.—Harris v. Hubbert, Civ.App., 
82 S.W.2d 726, error refused—Dan¬ 
iels v. Starnes, Civ.App., 61 S.W. 
2d 548—Rivers v. Griffin, Civ.App., 
16 S.W. 2d 874—Car others v. Fin¬ 
ley, Civ.App., 209 S.W. 801, error 
refused—Ailing v. Vander Stucken, 
Civ.App., 194 S.W. 443, error re¬ 
fused—Jenkins v. Morgan, Civ. 
App., 187 S.W. 1091—First Nat. 
Bank of Snyder v. Patterson, Civ. 
App., 185 S.W. 1018—Hall v. Ray, 
Civ.App., 179 S.W. 1135—M. Alex¬ 
ander & Co. v. Fletcher & Whit¬ 
field, Civ.App., 177 S.W. 514—Ful¬ 
ler v. El Paso Live Stock Commis¬ 
sion Co., Civ.App., 174 S.W. 930— 
George W. Saunders Live Stock 
Commission Co. v, Kincaid, Civ. 
App., 168 S.W. 977. 

9. Ala.—Morgan v. Baird, 121 So. 
>26 1 2.19 Ala. -225—McWilliams v. 


Birmingham Southern R. Co., 85 
So. 293, 204 Ala. 53. 

Ariz.—Worden v. Gaxtin, 283 P. 279, 
36 Ariz. 92. 

Iowa.—Davidson Bros. Co. v. Des 
Moines City Ry. Co., 153 N.W. 79, 
170 Iowa 467, Ann.Cas.l917C 1226. 

Me.—Fishing Gazette Pub. Co. v. 
Beale & Garnett Co., 127 A 904, 
124 Me. 278—Jones v. Grindal, 117 
A. 308, 121 Me. 348. 

Tex.—Stephens v. Sovereign Camp, 
W. O. W., Civ.App., 35 S.W.2d 789 
—Griggs v. Montgomery, Civ.App., 
22 S.W.2d 688—Carter v. Barnes, 
Civ.App., 16 S.W.2d 136, reversed 
on other grounds, Com.App., 25 S. 
W.2d 606—Norville v. Clark, Civ. 
App., 8 S.W.2d 327—Drane v. Hum¬ 
ble Oil & Refining Co., Civ.App., 4 
S.W.2d 241. 

Utah.—Morgan v. Child, Cole & Co., 
213 P. 177, 61 Utah 448. 

Va.—Kercher’s Adm’r v. Richmond, 
F. & P. R. Co., 142 S.E. 393, 150 Va. 
108. 

4 C.J. p 69 note 88. 

10. Ala.—Robinson v. Solomon 
Bros. Co., 155 So. 553, 229 Ala. 137. 

Nahrgang v. 'W.K.R.G. Radio 
Station, App., 83 So.2d 733. 

Cal.—Rosenbloom v. Western Auto 
Transports, 261 P.2d 21, 120 C.A2d 
355—Flynn v. Young, 78 P.2d 245, 
25 C.A.2d 614. 

Conn.—Pouzzner v. Brethauer, 174 A. 
257, 119 Conn. 22—Bridgeport L. A- 
W. Corporation v. Levy, 147 A. 841, 
110 Conn. 255—Fresenius v. Levy, 
108 A. 540, 94 Conn. 244. 

Fla.—Vassar v. State ex rel. Glea¬ 
son, 190 So. 434, 139 Fla. 213— 
Whyel v. Smith, 134 So. 552, 101 
Fla. 971. 

Idaho.—Morris Realty Co. v. Big 
Bend Irr. & Min. Co., 218 P. 433, 37 
Idaho 311. 

Ill.—Long v. Brink, 187 N.E. 508, 353 
Ill. 549. 

La Prise v. Carr-Leasing, Inc., 
62 N.E.2d 26, 326 Ill.App. 514. 

Ind.—Hooper v. Preuss, 37 N.E.2d 
687, 109 Ind.App. 638—State v. 

Snyder, 183 N.E. 680, 95 Ind.App. 
390. 

Iowa.—In re Scholbrock’s Estate, 277 
N.W. 5, 224 Iowa 593—Tabler v. 
Evans, 212 N.W. 161, 202 Iowa 
1386. 

Ky.—Proctor v. Proctor, 137 S.W.2d 
354, 282 Ky. 20—Louisville & N. 
R. Co. v. Vaughan’s Adm’r, 210 S. 
W. 938, 183 Ky. 829. 

Md.—Gore v. Jarrett, 64 A.2d 550, 
192 Md. 5,13—Kennedy , v. Crouch, 
62 A2d 582, 191 Md. 580-Metro¬ 
politan Life Ins. Co. v. Neikirk, 
200 A. 370, 175 Md. 163—Nichols v. 
Meyer, 115 A 786, 139 Md. 450. 

Miph.—Pulford v. Mouw, 272 N.W. 
713, 279 Mich. 376. 

Minn.—Timm v. Schneider, 279 N. 

550 


W. 754, 203 Minn. 1—Lieberman v. 
Fox, 200 N.W. 468, 160 Minn. 449. 
Miss.—Birdsong v. W. C. Craig & 
Co., 72 So. 136, 111 Miss. 708. 

N.C.—Grandy v. Walker, 68 S.E.2d 
807, 234 N.C. 734. 

Or.—Richer v. Burke, 34 P.2d 317, 
147 Or. 465. 

Pa.—Burke v. Prudential Ins. Co. of 
America, 27 A.2d 523, 150 Pa.Super. 
80. 

S.C.—Chapman-Storm Lumber Cor¬ 
poration v. Minnesota South Caro¬ 
lina Land & Timber Co., 190 S.E. 
117, 183 S.C. 31. 

Tenn.—Grant Bond & Mortgage Co. 
v. Ogle, 65 S.W.2d 1091, 17 Tenn. 
App. 112. 

Tex.—City of Denison v. Corcoran, 
Civ.App., 253 S.W.2d 321—Saros v. 
Strickland, Civ.App., 14 8 S.W. 2d 
865, error dismissed, judgment cor¬ 
rect—Miller v. Fields, Civ.App., 20 
S.W.2d 137—San Antonio U. & G. 
R. Co. v. Dawson, Civ.App., 201 S. 
W. 247, error refused. 

Va.—Robertson’s Ex’r v. Atlantic 
Coast Realty Co., 106 S.E. 521, 129 
Va. 494. 

W.Va.—Moorefield v. Lewis, 123 S.E. 
564, 96 W.Va. 112—Guyandotte 

Coal Co. v. Virginia Electric & 
Machine Works, 118 S.E. 512, 94 
W.Va. 300. 

4 C.J. p 70 note 90 [e], p 77 note 29. 

Failure to exclude evidence on ob¬ 
jection. will not be considered where 
the bill of exceptions does not af¬ 
firmatively show the court's ruling 
on the objection. 

Ala.—Robinson v. Solomon Bros. Co., 
155 So. 553, 229 Ala. 137—McKen¬ 
zie v. Hixon, 78 So. 791, 201 Ala. 
413—Phillips v. Jackson, 67 So. 
450, 190 Ala. 586. 

Idaho.—Morton Realty Co. v. Big 
Bend Irr. & Min. Co., 218 P. 433, 
37 Idaho 311. 

Iowa.—Comparet v. Urbandale Coal 
Co., 205 N.W. 779, 200 Iowa 922- 
In re La Grange’s Estate, 181 N. 
W. 807, 191 Iowa 129. 

Tex.—San Antonio U. & G. R. Co. v. 
Dawson, Civ.App., 201 S.W. 247, er¬ 
ror refused. 

Motion to reopen 

(1) The appellate court will not 
consider an alleged error in refusing 
to sustain a motion to reopen the 
case and introduce further evidence, 
unless the record affirmatively shows 
that the motion was acted on by the 
court. 

Okl.—Cushing Gasoline Co. v. Hutch¬ 
ins, 219 P. 408, 93 Okl. 13. 

(2) “A party who permits a case 
to proceed to judgment without hav¬ 
ing the court act upon a motion 
made by him, must be deemed to 
have waived his right to have the 
same acted upon.” 

Okl.—Cushing Gasoline Co. v. Hutch¬ 
ins, supra. 
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that the party complaining was prejudiced or ag¬ 
grieved thereby. 11 Such matters ordinarily can¬ 
not be shown in the record proper, but must be 
brought into the record by bill of exceptions or 
some substitute therefor; 12 and it has been held that 
if no statement of facts is filed, the events associated 
with the introduction of the evidence will be deemed 
to have been proper in all respects, and the evi¬ 
dence will be considered fully to support the judg¬ 
ment entered. 12 - 6 

Admission of evidence . With respect to the ad- 
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mission of evidence, the record must show not only 
a timely objection and the ruling of the court, but 
also the specific ground of objection, 13 the ques¬ 
tions asked, 13 - 6 and the particular part of the evi¬ 
dence to which the objection is directed. 14 Where 
the record fails to show that appellant asked that 
evidence competent for a purpose be restricted to 
that purpose, the admission of the evidence will not 
be ground for exception. 14 - 6 

Exclusion of evidence . To present an alleged 


Objections to testimony taken be¬ 
fore master in chancery will not be 
considered by the appellate court un¬ 
less the transcript of the record 
shows the rulings of the court below 
on the objections and motions con¬ 
cerning the admissibility of testi¬ 
mony or the motions to strike. 

Fla.—Whyel v. Smith, 134 So. 552, 
101 Fla. 971—Holmberg v. Hardee, 
108 So. 211, 90 Fla. 787. 

Bnling on burden of proof 

(1) Where a case as presented by 
the record is purely a fact case, and 
the record discloses no ruling by the 
court except the entry of judgment 
and no pronouncement by the court 
on the Question of burden of proof, 
there is no basis for a consideration 
of questions of burden of proof. 
Iowa.—Iowa City Produce Co. v. 

Bell-Jones Co., 186 N.W. 445. 

(2) A master’s alleged failure to 
give due weight to the rule as to 
burden of proof is not reviewable, 
where the master’s report does not 
disclose that either party requested 
a ruling as to the burden of proof, or 
that the master made any ruling on 
that subject. 

Iowa.—George C. Miller & Co. v. 

Beagen, 199 N.E. 344. 

11. Ill.—Corpus Juris Secundum cit¬ 
ed in Fugett v. Murray, 35 N.E. 
946. 950, 311 Ill.App. 323. 

Me.—Jones v. Grindal, 117 A. 308, 
121 Me. 348. 

Tex.—Foster v. Bourgeois, Civ.App., 
253 S.W. 880. 

4 C.J. p 71 note 96, p 76 notes 18, 19, 
p 77 note 28. 

Admission of affidavit 
Where it does not appear, except 
by inference, from the bill of excep¬ 
tions that defendant was aggrieved 
by the admission of an affidavit, 
since there might have been, so far 
as the bill of exceptions discloses, 
sufficient evidence in the cause out¬ 
side of the affidavit on which to base 
the judgment of the court, the bill 
of exceptions is insufficient; it must 
affirmatively appear in the bill of ex¬ 
ceptions that the party excepting has 
been aggrieved. 

Me.—Fishing Gazette Pub. Co. v. 
Beale & Garnett Co. v 127 A 904, 
124 Me: 278. 


Appellant’s objection, sustained by 
trial court 

Appellant cannot properly com¬ 
plain of admission of evidence, where 
record shows his objection was sus¬ 
tained by trial court. 

Iowa.—Vorthmann v. Great Lakes 
Pipe Line Co., 289 N.W. 746, 228 
Iowa 53. 

12. Ind.—Ebner v. Ohio State Life 
Ins. Co., 121 N.E. 315, 69 Ind.App. 
32. 

Mo.—Baumeister v. Toomey, App., 71 
S.W. 1070. 

Tex.—Shaw v. Whitfield, Civ.App., 
35 S.W.2d 1115—Gibson & Johnson 
v. Ward, Civ.App., 35 S.W.2d 824, 
followed in Gibson v. Canon, Civ. 
App., 35 S.W.2d 828 and Gibson & 
Johnson v. Axe, Civ.App., 35 S.W. 
2d 828—Unique Illustrating Co. v. 
Withers, Civ.App., 33 S.W.2d 1074 
—Oppenheim v. Swinehart Tire & 
Rubber Co. of Tennessee, Civ.App., 
22 S.W.2d 991—Carter v. Barnes, 
Civ.App., 16 S.W.2d 136, reversed 
on other grounds, ComApp., 25 S. 
W.2d 606—Maryland Casualty Co. 
v. Long, Civ.App., 9 S.W.2d 458— 
Werth v. Tevis, Civ.App., 248 S.W. 
767—Reilly v. Reilly, Civ.App., 233 
S.W. 379—First State Bank & 
Trust Co. v. Southwestern Engi¬ 
neering & Construction Co., Civ. 
App., 170 S.W. 860. 

4 C.J. p 70 note 92, p 77 notes 30, 31. 

“This court cannot be burdened 
with a search through a stenogra¬ 
pher’s report to ascertain what ob¬ 
jections have been made to the re¬ 
ception of evidence and the rulings 
of the trial court thereon. If they 
are relied on, they must be made 
parts of the record by proper bills 
of exception, or certificates of ex¬ 
ception. Otherwise, they will be 
deemed to have been waived. No 
proper exception to the ruling com¬ 
plained of appearing in the record, 
the propriety of the ruling is not 
open for investigation.’’ 

Va.—Robertson’s Ex’r v. Atlantic 
Coast Realty Co., 106 S.E. 521, 528, 
129 Va. 494. 

12.5 Tex.—Dyche v. Simmons, Civ. 

App., 264 S.W.2d 208, 212, error re- 
' fused no reversible error. 


“If no Statement of Facts is of¬ 
fered or if the filing of a Statement 
of Facts is not allowed, then there 
is nothing in the record which sup¬ 
ports any point on appeal necessary 
to be determined by a reference to a 
Statement of Facts.” 

Tex.—Dyche v. Simmons, supra. 

13. Conn.—Peterson v. Thomas, 136 
A. 687, 105 Conn. 625. 

Ind.—Harbison-Walker Refractories 
Co. v. Harmon, 51 N.E.2d 398, 114 
Ind.App. 144—Hooper v. Preuss, 
37 N.E.2d 687, 109 Ind.App. 638. 
Mo.—Peugh v. Peugh, 233 S.W. 29. 
Hagist v. Bart S. Adams Tire 
Co., App., 213 S.W. 510. 

Tex.—Wittliff v. Tucker, Civ.App., 
208 S.W. 751. 

Wash.—Nordlund v. Pearson, 157 P. 
875, 91 Wash. 358. 

4 C.J. p 70 note 90 [b], p 71 note 94. 

Cure by assignment of errors 

A statement of the grounds of ob¬ 
jection in the assignment of errors 
will not cure an omission thereof in 
the record. 

U.S.—North Chicago St. R. Co. v. St. 
John, Ill., 85 F. 806, 29 C.C.A 634. 

Limitation on appeal to ground of 
objection in record 
The appellate court will not con¬ 
sider a complaint that testimony was 
erroneously admitted because of a 
certain reason where the record 
shows no objection to its admission 
on that ground. 

Iowa.—Tabler v. Evans, 212 N.W. 
161, 202 Iowa 1386. 

Record held to show sufficient state¬ 
ment of grounds of objection 
Pa.—Kuhn v. Ligonier Valley R. Co. f 
100 A 142, 255 Pa. 445. 

13.5 Ind.—Quigley v. Ackerman, 110 
N.E.2d 753, 123 Ind.App. 660—Har¬ 
bison-Walker Refractories Co. v. 
Harmon, 51 N.E.2d 398, 114 Ind. 
App. 144—Hooper v. Preuss, 37 N. 
E.2d 687, 109 Ind.App. 638. 

14. Wash.—-Nordlund ▼. Pearson, 
157 P. 875, 91 Wash. 358. 

14.5 N.C.—Humphries v. Queen City 
Coach Co., 45 S.E.2d 546, 228 N.C. 
399. 
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error in the exclusion of evidence, the record must 
show that it was offered 15 and excluded , 16 the pur¬ 
pose for which it was offered , 17 that it was material 
and relevant , 18 the grounds urged against its ad¬ 


mission in the absence of a showing that only a 
general objection was made , 19 the grounds of ob¬ 
jection to its exclusion , 20 and the grounds on which 
it was excluded ; 21 but it is sometimes held that the 


15. Cal.—Howard v. Howard. 226 P. 
984. 67 C.A. 56. 

Ga.—Lancaster v. Ralston, 198 S.E. 

839, 58 Ga.App. 404. 

Ill.—Zorger v. Hillman's, 4 N.E.2d 
900, 287 IlLApp. 357. 

Ind.—La Valle v. Fox, 134 N.E. 674. 
78 Ind.App. 31. 

Kan.—Siegrist v. Wheeler, 286 P.2d 
169, 178 Kan. 286. 

La.—Norman v. A. Marx & Sons, 
App., 7 So.2d 418. 

Mo.—Hunter v. Waterloo Gasoline 
Engine Co., 260 S.W. 970. 

Schuetter v. Enterprise Commis¬ 
sion Corporation, App., 34 S.W.2d 
976. 

N.J.—Gindin v. Baron, 83 A.2d 790, 
16 N.J.Super. 1—Phillips v. Klein, 
68 A.2d 555, 5 N.J.Super., 176. 

Ohio.—Di Marzo v. Columbus Trans¬ 
it Co., 137 N.E.2d 766, 100 Ohio 
App. 521—Gottfried v. Yocum, 
App., 133 N.E.2d 389^Elder v. 
Elder, App., 99 N.E.2d 677. 

Tex.—Field v. Sosby, Civ.App., 226 
S.W.2d 484, error refused. 

Wash.—Denning v. Quist, 44 P.2d 
771, 181 Wash. 667—Rosenberg v. 
Rosenberg, 250 P. 947, 141 Wash. 
86 . 

4 C.J. p 72 note 99. 

Right to have formal offer incorpo¬ 
rated into record 

On exclusion of a party’s testimo¬ 
ny it is improper to refuse to per¬ 
mit him to have incorporated into 
the record a formal tender or offer 
of the evidence which his witness 
would furnish. 

Okl.—Talliaferro v. Atchison, T. & 
S. F. Ry. Co., 160 P. 69, 61 Okl. 27. 

16* Cal.—Rosenbloom v. Western 
Auto Transports, Inc., 261 P.2d 21, 
120 C.A.2d 335. 

Iowa.—Central Fibre Products Co. v. 
Lorenz, 66 N.W.2d 30, 246 Iowa 
384. 

Mo.—Elliott v. Kansas City, 96 S.W. 
1023, 198 Mo. 593, 6 L.R.A..N.S., 
1082, 8 Ann.Cas. 653. 

Tex.—Field v. Sosby, Civ.App., 226 
S.W.2d 484, error refused. 

4 C.J. p 72 note 1. 

17. Ind.—Johnson v. Zimmerman; 

84 N.E. 541, 42 Ind.App. 165. 

Mo.—Schuetter v. Enterprise Com¬ 
mission Corp., App., 34 S.W.2d 976. 
Tex:—Dennis v. Wolfe, Civ.App., 276 
S.W. 339. ■ ' 

4 C.J. p 72 note 2. 

Documentary evidence 

The record must show what the 
instrument offered would prove. , 
Ind:—John sop. v. Zimmerman, 84 N. 
E. 541, 42 Ind.App. 165. 


18. Va.—Clark v. Sleet, 38 S.E. 183, 
99 Va. 381. 

4 C.J. p 72 note 3. 

18. Miss.—Birdsong v. W. C. Craig 
& Co., 72 So. 136, 111 Miss. 708. 
Tex.—Alexander v. Alexander, Civ. 
App., 100 S.W.2d 420—U. S. Inv. 
Corporation v. Chandler, Civ.App., 
80 S.W.2d 1029—Beaumont, S. L. 
& W. Ry. Co. v. Stubblefield, Civ. 
App., 37 S.W. 2d 403—Morris v. 
Standard Accident Ins. Co., Civ. 
App., 35 S.W. 2d 207—Stedman 

Fruit Co. v. Smith, Civ.App., 28 S. 
W.2d 622—Knight v. Texas & N. 
O. R. Co., Civ.App., 26 S.W.2d 672 
—Pierce Petroleum Corporation v. 
Guaranty Bond State Bank of Mt. 
Pleasant, CivA.pp„ 22 S.W.2d 520 
—Moore v. Follett, Civ.App., 11 S. 
W.2d 662—Norwich Union Indem¬ 
nity Ccr. v. Rollins, Civ.App., 8 S. 
W.2d 699—Baker v. Farmers’ Wel¬ 
fare Union, Civ.App., 3 S.W.2d 155 
—Humble Oil & Refining Co. v. 
Kishi, Civ.App., 299 S.W. 687— 
Vaughn v. Vaughn, Civ.App., 287 
S.W. 687—Miller v. Miller, Civ. 
App., 285 S.W. 837—Dennis v. 
Wolfe, Civ.App., 276 S.W. 339— 
Ballard v. Breigh, Civ.App., 262 S. 
W. 886—Missouri Pac. R. Co. v. 
Baldwin, Civ.App., 261 S.W. 418, 
affirmed. Com.App., 273 S.W. 834, 
certiorari denied 46 S.Ct. 336, 270 
U.S. 645, 70 L.Ed. 777—Wilkins v. 
Gulf, C. & S. F. Ry. Co., Civ.App., 
260 S.W. 214—Carlton v. Conkrite, 
Civ.App., 249 S.W. 522—White v. 
Bell, Civ.App., 242 S.W. 1082—El- 
lerd v. Sodeberg, Civ.App., 222 S. 
W. 674, dismissed for want of ju¬ 
risdiction—International & G. N. 
Ry. Co. v. Parke, Civ.App., 169 S. 
W. 397—Solomon v. Merchants’ & 
Planters’ Nat. Bank, Civ.App., 168 
S.W. 1029. 

4 C.J. p 73 note 4. 

Oral testimony 

The record must show the objec¬ 
tions made to the testimony. 

Tex.—Day v. Becker, Civ.App., 145 
S.W. 1197. 

4 C.J. p 76 note'17. 

Under court rule, 

(1) Where, the bill of exceptions 
"does not show the nature of the ob¬ 
jections made to the testimony, and 
which were sustained, a,nd upon 
which the testjinony was excluded 
. . . in testing ,the soundness of 
an assignment of this nature, ,in 
which eon^pZaiut is made of the ad¬ 
mission or' exclusion of -testimony, 
the question to be decided by an ap¬ 
pellate court is not whether the evi¬ 
dence, is generally, admissible, but 
whether it is . admissible, as against 


the particular objections urged to it. 
For this reason the rules (district 
court rule 58) contain a mandatory 
provision that such objections shall 
be set forth in the bill of exceptions 
to the court’s exclusion or admission 
of evidence. This was not done here, 
the bill of exception cannot be con¬ 
sidered, and there is nothing before 
the court for review with reference 
to this assignment.’’ 

Tex.—Mercedes Produce Co. v. Rod¬ 
dy, Civ.App., 249 S.W. 249, 251. 

(2) "The bill of exceptions reserv¬ 
ed by the appellant does not state 
what the grounds of the objection to 
the introduction of this evidence 
were. It merely recites that the de¬ 
fendant objected, and states that 
portion of the objection which was 
sustained. We cannot assume that 
the objector did not state any 
grounds for his objection, in the ab¬ 
sence of a statement to that effect 
in the bill.” 

Tex.—Pierce Petroleum Corporation 
v. Guaranty Bond State Bank of 
Mt. Pleasant, Civ.App., 22 S.W.2d 
520, 525. 

(3) Where the bill of exceptions 
fails to disclose the objection made 
to the introduction of the testimony 
in question, and where there can be 
no Question of the competency and 
materiality of the testimony exclud¬ 
ed, the bill will be taken as referring 
to opponent’s general objection and 
as stating the very objection made, 
and that none other was made. 

Tex.—Schoonmaker v. Clardy, Com. 

App., 244 S.W. 124. 

20. Cal.—Smith v. Fall River Joint 
Union High School Dist., 5 P.2d 
930, 118 C.A. 673. 

4 C.J. p 73 note 5. 

Review limited to objection shown 
Where appellant’s brief enlarged 
on grounds, stated in the exception, 
on which appellants objected to 
withdrawal of evidence from consid¬ 
eration of jury, review would be lim¬ 
ited to the objection as shown In the 
statement of facts. 

Tex.—Goldstein Hat Mfg. Co. v. Cow- 
en. Civ.App., 136 S.W.2d 867, error 
dismissed, judgment correct. 

21. Tex.—Beaumont, S. L. & W. Ry. 
Co. v. Stubblefield, Civ.App., 37 S. 
W.2d 403—Stedman Fruit Co. v. 

, Smith, Civ.App., 28 S.W.2d 622- 
Milk Products Co. v. Johnson,'Civ. 
App., 295 Sj.W. 263—Yaughi?,' v. 
Vaughn, Civ.App., ^87 S/W. 68*7— 
Cockrell ,y, Steffens,' Civ.App,, 284 
S,W,' 6 08r—Ballard v. breigh. Civ. 
App'., 262 S.W. 886—Elferd v. Sofle- 
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grounds of objection or reasons for exclusion need 
not be shown by the record . 22 

Sufficiency of evidence . The sufficiency of the 
evidence to justify a submission or to sustain a ver¬ 
dict or finding is not presented for appellate con¬ 
sideration unless the record shows that the ques¬ 
tion was properly raised below , 23 as by a motion 
for a directed verdict , 24 a nonsuit , 25 or to set aside 
the verdict , 26 and a ruling on such motion . 27 Al¬ 
leged error in granting a directed verdict, or giv¬ 
ing a peremptory instruction, can be urged with 
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effect only if the record shows the making of a 
proper objection to such direction or instruction . 28 

Examination of witnesses . Alleged errors with 
respect to the examination of witnesses will be re¬ 
viewed only where the record shows a proper ob¬ 
jection or motion , 29 and the ruling of the trial 
court . 30 To predicate error on cross-examination,, 
the record must show a proper objection 30 - 5 and the 
final ruling of the court . 30 - 10 Plaintiff cannot com¬ 
plain of the refusal of the court to strike a part of 


hers, Civ.App., 222 S.W. 674, dis¬ 
missed for want of jurisdiction. 

4 C.J. p 73 note 6. 

Reasons for exclusion held sufficient¬ 
ly shown 

Where bill of exceptions contains 
many colloquies between court and 
attorney wherein the trial judge 
stated the grounds on which he 
rested his conclusion that the tes¬ 
timony was not admissible, so that 
the appellate court was made as ful¬ 
ly aware of the grounds for rejection 
as though they had all been summed 
up at the end of the bill, the appel¬ 
late court will not refuse to enter¬ 
tain the question on the ground that 
the reasons for rejecting the testi¬ 
mony were not set out in the bill of 
exceptions. 

Tex.—Harris v. Allison, Civ.App., 11 
S.W.2d 821. 

82. Ind.—Abshire v. Williams, 76 
Ind. 97. 

4 C.J. p 73 note 8. 

23. Colo.—Stafford v. National 
Granite Co., 203 P. 673, 70 Colo. 
672. 

Ga.—Askew v. Wilson, 99 S.E. 637, 23 
Ga.App. 771. 

Kan.—Galamba v. Steinberger, 112 
P.2d 78, 153 Kan. 601. 

S.C.—Holden v. Cantrell, 84 S.E. 826, 
100 S.C. 265. 

Tex.—Finney v. Finney, Civ.App., 164 
S.W.2d 263, error refused—Mason 
v. Olds, Civ.App., 198 S.W. 1040, 
error- refused—Stephenville, N. & 
S. T. Ry. Co. v. Wheat, 'Civ.App., 
173 S.W. 974. 

Insufficiency specified must be shown' 
. The record must show what- the 
insufficiency. claimed in the lower 
court was. ■ 

Vt.—Bagley v. Cooper, 99 A. 23.0, “90 
Vt. 576. 

1 r 

Record held sufficient; 

Tex.—Socony-Vacuum Oii Co. v. 
Lambert, Civ. App., 180 S.W. 2d 456. 

24. Ark.—Rock-Ola Mfg? Cor'p. v. 
Farr; 29Q SW.2d 2! \ 

Mich v -ASmlth 'V. * Detroit United Ry., 
2oO 1 'tfT.WV 941, "22$ Micft* 60'. 
N^.-^-Bloch^ v^ E^ert, 17*2 £. 521* 12 
N:j:Mfec^V:l445~I)amiSo ,i v. Wyer, 
158 A. *W7, 'ifo ^:9T.3&fsc. '287>' 4 


N.C.—Hinson v. Shugart, 29 S.E. 2d 
694, 224 N.C. 207. 

S.C.—Bohumir Kryl Symphony Band 
v. Allen University, 12 S.E.2d 712, 
196 S.C. 173—Segars v. Folsom, 
113 S.E. 495, 121 S.C. 345. 

Tex.—Finney v. Finney, Civ.App., 
164 S.W.2d 263, error refused— 
Village Mills Co. v. Houston Oil 
Co. of Texas, Civ.App., 186 S.W. 
785, reversed on other grounds 
Houston Oil Co. of Texas v. Vil¬ 
lage Mills Co., Com.App., 241 S.W. 
122 . 

4 C.J. p 79 note 48 [d]. 

25. S.C.—Sloan v. Lee, 114 S.E. 408, 

121 S.C. 426. 

26. Vt.—Temple v. Atwood, 137 A. 
321, 100 Vt. 366. 

27. Tex.—-Lewis v. Smith, Civ.App., 
198 S.W.2d 598, error dismissed— 
Finney v. Finney, Civ.App., 164 
S.W.2d 263, error refused—Eddle- 
man v. Wofford, Civ.App., 217 S.W. 
221, dismissed for want of juris¬ 
diction. 

28. Mo.—Hill v. Davis, App., 257 S. 
W. 1069. 

Tex.—Denman v. Pyle, Civ.App., 210 
S.W. 335—Mosher v. Dingee, Civ. 
App., 203 S.W. 102—Rockhill Coun¬ 
try Club Co. v. Nix, Civ.App., 198" 
S.W. 155, error refused—Stevens 
v. Gustine Mercantile Co., Civ.App., 
1,97 S.W. 1126—Pearce v. Supreme 
Lodge, Knights and Ladies of Hon¬ 
or, Civ.App., 190 S.W. 1156—Carr v. 
Pecos Valley State Bank, Civ.App., 
189 S.W. 988—Thorne v. Dashiell, 
Civ.App., 189 SW. 986—Donaldson 
v. McElroy, ' Civ.App., 184 S.W. 
1100, error refused. 

29. Or.—Noble v. Sears, 257 R. 809, 

122 Or. 163. 

Tex.-—Huff v. Reber, Civ.App., 13 S. 

. W.2d 995. , 

Vt.—Chamberlain v. Delphia, 103 A. 

- 2d 94, 118 Vt. 193, 

Rule applied "with respect to: 

(1) Leading questions.^ 

Ky.—Calces v: Oakes, ■ 264 S.W. 752, 
204 Ky. 298. i ‘ 

’ 6kl.—Oklahomrd r NaturaT 1 Gas Co. ’ v.' 
! 137 P?2d [, $84, 192 ©kl. 516. 

*Tex.—Republic Production 1 Go. v v. 


Collins, Civ.App., 3 S.W.2d 1113i 
reheard 7 S.W.2d 187, 

(2) Hypothetical questions. 

Me.—Heal v. International Agr. Cor¬ 
poration, Buffalo Fertilizer Works, 
126 A. 644, 124 Me. 138. 

(3) Permitting testimony through 
an interpreter. 

Tex.—Nami v. Harmes, Civ. App., 
286 S.W. 558. 

Answering before Interposition of 
objection. 

Where attorney is unable to inter¬ 
pose objections before witness* an¬ 
swers are in record, it is a duty of 
attorney to make record so show, by 
stating his difficulty to court or ask¬ 
ing that objection be permitted to 
precede answer. 

Iowa.—Kuiken v. Garrett, 51 N.W.2d 
149, 243 Iowa 785. 

30. N.J.—Koch v. Koll, 164 A 441, 
110 N.J.Law 293. 

Or.—Noble v. Sears, 257 P. 809, 122 
Or. 162. 

Tex.—Huff v. Reber, Civ.App., 13 S. 

W.2d 995. 

4 C.J. p 76 note 27. 

Limitation of number of witnesses 
A complaint that the court erred 
in limiting the number of witnesses 
cannot be considered on appeal 
where the bill of exceptions does not 
show that any such ruling was made. 
Ky.—Deitchman v. Bowles, 179 S.W. 
249, 166 Ky. 285. 

30.5 Mo.—O’Shaughnessy v. Rogers, 
App., 202 S.W.2d 92. 

Where the objections are not 
shown by the bills of exception, al¬ 
leged errors in, sustaining objections 
to cross-examination are not present¬ 
ed for review. 

Tex.—Skeeters v. Hodges, Civ.App., 
270 S.W. 907. 

30.10 Mo.—Morris v. E. I, Du Pon£ 
De Nemours & Co., 173 S.W.2d 39, 
351 Mo. 479. 

Denial of cross-examination 

Where the record fails to show 
that the trial court refused to' al¬ 
low a crbss-examination as •contend¬ 
ed in an 1 exception on appeal, it will 
, not be considered. 

S.C.—Home v. McRae, 30 S.E. 701,' 
53 S.C. 51. - T 
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the cross-examination of defendant’s witness where 
the record shows no proper request therefor . 30 * 15 

Depositions . Alleged error in the admission or 
use of a deposition will not be presented unless the 
record shows proper, timely, and specific objection 
in the trial court , 31 the grounds thereof , 32 and a 
ruling thereon . 33 Error in the exclusion of a depo¬ 
sition or a part thereof will be considered only if 
the record shows the objections on which the ex¬ 
clusion was made , 34 and the grounds thereof ; 35 
and, where complaint is made of the refusal of the 
court to send to the jury room a deposition in evi¬ 
dence, the record must show the reason for the re¬ 
fusal . 36 

Altered instruments . A claim that an instrument 
in evidence has been altered or erased must be sup¬ 
ported by a record showing of the erasure or altera¬ 
tion ; 37 and the instrument should be copied in the 
record . 38 Where error is predicated on the ac¬ 
tion of the trial court in admitting or excluding an 
instrument offered in evidence, to which objection 
was made because of apparent alterations or inter¬ 
lineations, it seems that the usual practice adopted 


is to send up the original instrument for the inspec¬ 
tion of the appellate court ; 39 but the appellate court 
will refuse to order the original instrument to be 
sent up where it does not appear that any benefit 
could be derived from such a course, or that any 
information could be imparted to the court which 
is not already shown by the copy in the record . 40 

Agreement waiving rules of evidence . If reliance 
is placed upon an agreement of the parties to waive 
the ordinary rules of evidence, this agreement must 
appear in the record . 41 

§ 713 . -As to Arguments and Conduct 

of Counsel 

To present misconduct or improper argument of 
counsel for review, the record must show such conduct or 
argument, that It was brought to the attention of the 
trial court, a proper and timely objection thereto, a re¬ 
quest for a ruling, and the ruling, if any. 

To present misconduct or improper argument on 
the part of counsel for review the record must show 
such conduct or argument , 42 that it was brought 
to the attention of the trial court , 42 * 5 a proper and 
timely objection thereto , 43 a request for a ruling as 


30.15 Mo.—Morris v. E. I. Du Pont 
De Nemours & Co., 173 S.W.2d 39, 
351 Mo. 479. 

31. Ala.—Morton v. Clark, 65 So. 
408, 10 AlaApp. 439. 

Ky.—Kimmel v. Williams, 290 S.W. 
483, 217 Ky. 671—Nunnelly v. 

Doty, 276 S.W. 152, 210 Ky. 642. 
Mo.—Cramp ton v. Osborn, 201 S.W. 
2d 336, 356 Mo. 125, 172 A.L.R. 
344. 

N.C.—Randle v. Grady, 45 S.E.2d 35, 
228 N.C. 159. 

Tex.—Galveston, H. & S. A. Ry. Co. 
v. Hartford Fire Ins. Co., Civ.App., 
220 S.W. 781, reversed on other 
grounds Hartford Fire Ins. Co. v. 
Galveston, H. & S. A. Ry. Co., 
Com.App., 239 S.W. 919. 

W.Va—Browning v. Browning, 112 
S.E. 314, 91 W.Va. 196. 

4 C.J. p 64 note 47 [b], p 77 note 33. 

32. Va.—Mandeville v. Perry, 6 Call 
78, 10 Va. 78. 

4 C.J. p 77 note 34. 

33. Ky.—Prewitt v. Bull, 27 S.W.2d 
399, 234 Ky. 18—Darnell v. Johns¬ 
ton, 272 S.W. 381, 209 Ky. 95— 
Lisle's Adm'rs v. Oliver, 205 S.W. 
954, 181 Ky. 829. 

Reoord not disclosing request for 
ruling 

Where record failed to disclose 
that appellant asked court to rule 
on exceptions to a deposition, al¬ 
though the exceptions were duly filed 
in proper form, objection that court 
did not rule on exceptions was 
“waived." 

Ky.—Coggins v. Coggins, 159 S.W.2d 
4 , 289 Ky. 570. : 


34. Tex.—Dancy v. Peyton, Civ. 
App., 282 S.W. 819. 

35. Vt.—Wilkins v. Brock, 70 A. 572, 
81 Vt. 332. 

36. Ohio.—National Fire Ins. Co. v. 
Sayers, 16 Ohio App. 398. 

37. Kan.—Arn v. Matthews, 18 P. 
65, 39 Kan. 272. 

4 C.J. p 77 note 36. 

38. N.Y.—Hay v. Douglas, 32 N.Y. 
Super. 49. 

39. Ill.—Merritt v. Boyden, 60 N.E. 
907, 191 Ill. 136. 

Iowa.—Wing v. Stewart, 25 N.W. 905, 
68 Iowa 13. 

4 C.J. p 77 note 38. 

40. Tenn.—Bumpass v. Timms, 3 
Sneed 459. 

41. Wash.—Kellogg v. Scheuerman, 
51 P. 344, 52 P. 237, 18 Wash. 293. 

42. Fla.—Kight v. American Eagle 
Fire Ins. Co. of New York, 179 So. 
792, 131 Fla, 764, followed in Kight 
v. Star Ins. Co. of America, 179 
So. 797, 131 Fla. 775. 

Ind.—Loehr v. Meuser, 93 N.E.2d 363, 
120 Ind.App. 630. 

Iowa.—Smith v. Blakesburg Savings 
Bank, 164 N.W. 762, 182 Iowa 1190 
—Everett v. Central Iowa R. Co., 
35 N.W. 609, 73 Iowa 442. 

Ky.—Nunn v. Slemmons' Adm’r, 182 
SW.2d 888, 298 Ky. 315. 

Mich.—Howland v. Local Union 306, 
UAW-CIO, 50 N.W. 2d 186, 331 
Mich. 644. 

Mo.—LeGrand v, U-Drive-It Co., 247 
S.W.2d 706—Klaber v. Lahar, 63 S. 
W.2d 103. 


Phillips v. American Car & 
Foundry Co., App., 287 S.W. 810. 
Neb.—In re Inda's Estate, 19 N.W.2d 
37, 146 Neb. 179—In re House's Es¬ 
tate, 17 N.W.2d 883, 145 Neb. 670 
—Rose v. Gisi, 298 N.W. 333, 139 
Neb. 593. 

Okl.—Kansas City Southern Ry. Co. 
v. Martin, 293 P.2d 600—Duncan v. 
Vance Drilling Co., 130 P.2d 290, 
191 Okl. 389—Westgate Oil Co. v. 
McAbee, 74 P.2d 1150, 181 Okl. 487. 
Tex.—Standard Acc. Ins. Co. v. Wil¬ 
liams, Com.App., 14 S.W. 2d 1015— 
Emberlin v. Wichita Falls, R. & Ft. 
W. Ry. Co., Com.App., 284 S.W. 
539. 

Allied Underwriters v. Spillman, 
Civ.App., 145 S.W.2d 703, error re¬ 
fused—San Antonio, U. & G. R. 
Co. v. Dawson, Civ.App., 201 S.W. 
247, error refused. 

Wis.—Hanes v. Hermsen, 236 N.W. 
646, 205 Wis. 16—Caryl v. Buch- 
mann, 187 N.W. 993, 177 Wis. 241. 

42.5 Fla.—Kight v. American Eagle 
Fire Ins. Co. of New York, 179 So. 
792, 131 Fla. 764, followed in Kight 
v. Star Ins. Co. of America, 179 So. 
797, 131 Fla. 775. 

43. Ark.—Shearer v. Farmers' & 
Merchants' Bank, 182 S.W. 262, 121 
Ark. 599. 

Colo.—Blain v. Yockey, 184 P.2d 
1015, 117 Colo. 29. 

Fla—Kight v. American Eagle Fire 
Ins. Co. of New York, 179 So. 792, 
131 Fla 764, followed In Kight v. 
Star Ins. Co. of America, 179 So. 
797, 131 Fla 775—Smith v. Hink- 
ley, 123 So. 564, 98 Fla 132. 
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to the propriety thereof , 43 - 5 and a ruling of the 
court, if any . 44 

§ 714. — As to Remarks and Conduct of 
Judge 

An assignment of error based on remarks or conduct 
of the trial judge will not be noticed on appeal where it 
is not supported by the record. 

An assignment of error based on remarks or 
conduct of the trial judge will not be noticed on 
appeal where it is not supported by the record . 44 - 50 


APPEAL & ERROR §§ 713-715 

Before the appellate court can pass on the point, 
the record must show the remarks or conduct , 44 * 55 
timely objection thereto , 45 and how the rights of 
the complaining party were prejudiced thereby . 45 * 5 

§ 715. -As to Instructions 

Unless the appellant was afforded no opportunity by 
the trial court to register an objection, where error is 
assigned to the giving of certain instructions by the trial 
judge, the record must Show that proper objections were 
seasonably made, the grounds thereof, and the ruling of 
the trial court thereon. 


Ill.—Belfield v. Coop, 134 N.E.2d 249, 
8 I11.2d 293—Forest Preserve Dist. 
of Cook County v. Kercher, 66 N.E. 
2d 873, 394 Ill. 11. 

Sagle v. McClellan, 132 N.E. 2d 
596, 9 Ill.App.2d 109—Dorette v. 
Angellotti, 106 N.E.2d 388, 347 Ill. 
App. 181—Wilson v. Hobrock, 100 
N.E.2d 412, 344 Ill.App. 147—Kay- 
lor v. Smith, 229 Ill.App. 140. 

Ind.—Loehr v. Meuser, 93 N.E.2d 363, 
120 Ind.App. 630. 

Iowa.—Daniels v. Iowa City, 183 N. 
W. 415, 191 Iowa 811—Smith v. 
Blakesburg Savings Bank, 164 N. 
W. 762, 182 Iowa 1190. 

Ky.—Dale v. Peden, 252 S.W.2d 687 
—Nunn v. Slemmons’ Adm’r, 182 
S.W.2d 888, 298 Ky. 315—Mononga- 
hela River Consol. Coal & Coke Co. 
v. Lancaster’s Adm’r, 183 S.W. 258, 
169 Ky. 24. 

Minn.—Hovda v. Blekre, 258 N.W. 
305, 193 Minn. 218. 

Mo.—LeGrand v. TJ-Drive-It Co., 247 
S.W.2d 706—Reger v. Nowotny, 
226 S.W.2d 596. 

Carroll v. Missouri Power & 
Light Co., 96 S.W.2d 1074, 231 Mo. 
App. 265—McWhorter v. Dahl 
Chevrolet Co., 88 S.W.2d 240, 229 
Mo.App. 1090—Phillips v. Ameri¬ 
can Car & Foundry Co., App., 287 
S.W. 810—Milliken v. Larrabee, 
App., 192 S.W. 103—Winkleblack v. 
Great Western Mfg. Co., App., 187 
S.W. 95. 

Mont.—Larson v. Great Falls City 
Lines, 178 P,2d 410, 119 Mont. 593. 
Neb.—In re Inda’s Estate, 19 N.W. 2d 
37, 146 Neb. 179—In re House’s 
Estate, 17 N.W.2d 883, 145 Neb. 670 
—Dunn v. Omaha & Council Bluffs 
St. Ry. Co., 298 N.W. 741, 139 Neb. 
765—Rose v. Gisi, 298 N.W. 333, 
139 Neb. 593—Parkert v. Depart¬ 
ment of Public Works, 267 N.W. 
925, 131 Neb. 346. 

Ohio.—Bartlebaugh v. Pennsylvania 
R. Co., App., 78 N.E.2d 410, appeal 
dismissed 79 N.E.2d 912, 149 Ohio 
St. 585, modified on other grounds 
82 N.E.2d 853, 150 Ohio St. 387. 
Okl.—Kansas City Southern Ry. Co. 
v. Martin, 293 P.2d 600—Fuller v. 
Neundorf, 278 P.2d 836—Duncan v. 
Vance Drilling Co., 130 P.2d 290, 
191 Okl. 389—Westgate Oil Co. v. 
McAbee, 74 P.2* 1150, 181 Okl. ‘487. 


S.C.—Bryan v. Bryan, 61 S.E.2d 177, 
217 S.C. 555. 

Tex.—Warren Petroleum Corp. v. 
Pyeatt, Civ.App., 275 S.W.2d 216, 
error refused no reversible error— 
Fisher v. Leach, Civ.App., 221 S.W. 
2d 384, error refused no reversible 
error—Allied Underwriters v. 
Spillman, Civ.App., 145 S.W.2d 703, 
error refused—Uvalde Co. v. O’Bri¬ 
en, Civ.App., 265 S.W. 1083. 

4 C.J. p 78 note 40. 

43.5 Fla.—Kight v. American Eagle 
Fire Ins. Co. of New York, 179 So. 
792, 131 Fla. 764, followed in Kight 
v. Star Ins. Co. of America, 179 
So. 797, 131 Fla. 775. 

44. Colo.—Schtul v. Wilson, 266 P. 
1112, 83 Colo. 528. 

Conn.—Altiere v. Peattie Motors, 185 
A. 75, 121 Conn. 316. 

Ill.—Belfield v. Coop, 134 N.E.2d 249, 
8 Ill.2d 293. 

Sagle v. McClellan, 132 N.E.2d 
596, 9 Ill.App.2d 109. 

Ind.—Loehr v. Meuser, 93 N.E.2d 363, 
120 Ind.App. 630. 

Mich.—Howland v. Local Union 306, 
UAW-CIO, 50 N.W.2d 186, 331 

Mich. 644. 

Mo.—Klaber v. Lahar, 63 S.W.2d 103. 

Neb.—In re Inda’s Estate, 19 N.W.2d 
37, 146 Neb. 179—In re House’s Es¬ 
tate, 17 N.W.2d 883, 145 Neb. 670— 
Dunn v. Omaha & Council Bluffs 
St. Ry. Co., 298 N.W. 741, 139 Neb. 
765—Rose v. Gisi, 298 N.W. 333, 
139 Neb. 593—Thornton v. Davis, 
204 N.W. 69, 113 Neb. 529. 

Okl.—Enid Transfer & Storage Co. v. 
Fisher, 37 P.2d 825, 169 Okl. 484. 

Tex.—Western Cottonoil Co. v. Pat¬ 
terson, Civ.App., 271 S.W. 2d 106, 
error refused no reversible error 
—Allied Underwriters v. Spillman, 
Civ.App., 145 S.W. 2d 703, error re¬ 
fused. 

Wis.—Caryl v. Buchmann, 187 N.W. 
993, 177 Wis. 241. 

4 C.J. p 78 note 40. 

44.50 Okl.—Cook v. Knox, 273 P.2d 
865. 

Entering jury room 

Where assignment of error that 

trial judge entered jury room while 

jury were conducting their delibera¬ 
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tions and in the absence of the par¬ 
ties or their attorneys was not sup¬ 
ported by the record, the assignment 
would not be considered. 

Okl.—Cook v. Knox, supra. 

Preventing party from objecting 
Where plaintiff’s objection to ad¬ 
mission of testimony was sufficient 
for all purposes on appeal, and rec¬ 
ord did not disclose that trial court 
prevented plaintiff from setting out 
his objection in full, assignment that 
court erred in preventing plaintiff 
from setting forth his objection to 
such testimony in full was without 
merit. 

Or.—Rauw v. Huling, 259 P.2d 99, 
199 Or. 48. 

44.55 Ky.—O’Mara v. Town of Mt. 
Vernon, 185 S.W.2d 675, 299 Ky. 
401. 

45- Ill.—Public Service Co. of 

Northern Illinois v. Leatherbee, 
143 N.E. 97, 311 Ill. 505. 

Johnson v. Vizgard, 13 N.E.2d 
863, 294 Ill.App. 607. 

Kan.—Banbery v. Lewis, 244 P.2d 
202, 173 Kan. 59. 

Ky.—O’Mara v. Town of Mt. Vernon, 
185 S.W.2d 675, 299 Ky. 401—Lou¬ 
isville Trust Co. v. Heimbuecher, 
66 S.W.2d 96, 252 Ky. 217. 

Mo.—Costello v. Kansas City, 219 S. 
W. 386, 280 Mo. 586. 

Southall v. Columbia Nal. Bank, 
App., 244 S.W.2d 577. 

N.C.—Ferebee v. Norfolk-Southern 
R. Co., 83 S.E. 360, 167 N.C. 290, 
affirmed Norfolk Southern R. Co. v. 
Ferebee, 35 S.Ct. 781, 238 U.S. 269, 
59 L.Ed. 1303. 

Okl.—Layton v. Purcell, 267 P.2d 
547. 

Pa.—Manstein v. Manstein, 85 A.2d 
150, 369 Pa. 252. 

Tenn.— Corpus Juris Secundum cited 
in. Trentham v. Headrick, 245 S.W. 
2d 632, 635, 35 Tenn.App. 330. 

Tex.—Lancaster v. Faskin, Civ.App., 
248 S.W. 754. 

4 C.J. p 78 note 41. 

45.5 Ky.—O’Mara v. Town of Mt. 
Vernon, 185 S.W.2d 675, 299 Ky. 
401. 

Tenn.—Trentham v. Headrick, 245 S. 
W.2d 632, 35 Tenn.App. 330. 
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Unless appellant was afforded no opportunity by tions by the trial judge, the record must show that 
the trial court to register an objection , 45 - 50 where proper objections were seasonably made , 46 the 
error is assigned to the giving of certain instruc- 


45.50 Colo.—Brakhahn ▼. Hilde¬ 

brand, 301 P.2d 347. 

46. Ala.—Solnick v. Ballard, 118 So. 
381, 218 Ala. 206—Daily v. Quinn, 
94 So. 523, 208 Ala. 398. 

Ark.—Rogers v. St. Louis-San Fran¬ 
cisco Ry. Co., 292 S.W. 1003, 173 
Ark. 1182. 

Cal.—Fleming v. Flick, 35 P.2d ,210, 
140 C.A 14. 

Colo.—Lewis v. Harp, 286 P.2d 627, 
132 Colo. 228—Sharoff v. Iacino, 231 
P.2d 959, 123 Colo. 456—Fanstiel 
v. Wright, 222 P.2d 1001, 122 Colo. 
451. 

Conn.—Svenberg v. Subotkouski, 50 
A2d 441, 133 Conn. 329. 

D.C.—Donovan v. Brown, 124 F.2d 
295, 75 U.S.App.D.C. 93. - 

Idaho.—Dedman v. Oregon Short 
Line R. Co., 63 P.2d 667, 57 Idaho 
160. 

Ill.—Zorger v. Prudential Ins. Co. of 
America, 282 Ill.App. 444. See 
Gundlach Advertising Co. v. W. F. 
Hallam & Co., 198 IlLApp. 280— 
Chvatal v. Lev (Lion) Homestead 
Ass’n, 192 IlLApp. 271—Pontius v. 
Commercial Nat. Safe Deposit Co., 
187 IlLApp. 20. 

Ind.—Koeneman v. Aldridge, 122 N.E. 

2d 345, 125 Ind.App. 176. 

Iowa.—Gibson v. Shelby County Fair 
Ass’n, 65 N.W.2d 433, 246 Iowa 147 
—Mid-West State Bank v. Struble, 
212 N.W. 377, 203 Iowa 82. 

Kan.—Leclercq. v. Heimerman, 218 P. 
2d 243, 169 Kan. 149—Klassen v. 
Central Kan. Co-op. Creamery 
Ass’n, 165 P.2d 601, 160 Kan. 697— 
Todd v. Central Petroleum Co., 112 
P.2d 80, 153 Kan. 550. 

Ky.—Sparks v. Doss, 253 S.W.2d 245 
—Commonwealth by State High¬ 
way Commission v. Begley, 88 S.W. 
2d 920, 261 Ky. 812—Beaver Dam 
Coal Co. v. Daniel, 13 S.W.2d 254, 
227 Ky. 423—Kalaher’s Adm'r v. 
Independent Life Ins. Co., 189 S.W. 
211, 172 Ky. 289—Gardner v. Al¬ 
exander, 169 S.W. 466, 159 Ky. 713. 
Md.—Manning v. Cochran, 87 A.2d 
580, 200 Md. 34—State, .for Use of 
Whitaker, v. Greaves, 62 A. 2d 630, 
191 Md. 712—Heim v. Roberts, 109 
A. 329, 135 Md. 600—Rasst v. Mor¬ 
ris, 108 A 787, 135 Md. 243. 

Mo.—Freyer v. Morris, 151 S.W.2d 
1109—Young v. Wheelock, 64 S.W. 
2d 950, 333 Mo. 992, certiorari de¬ 
nied Wheelock v. Young, 54 S.Ct. 
527, 291 U.B. 676, 78 L.Ed. 1064. 

Dixon v. Burtrum, App., 258 S. 
W.2d 24—Whaley v. Milton Const. 
& Supply Co., App., 241 S.W.2d 23 
—Farrow v. Roderique, App., 224 S. 
W.2d 630—In re Harlow’s Estate, 
App., 192 S.W.2d 5. 

Mont.—Tripp v. Silver Dyke Mining 
Co., 224. P. 272, -70 Mont. 120. 


N.J.—Borough of Hawthorne v. Jow- 
ett, 1 A2d 431, 121 N.J.Law 38. 

N.C.—Ward v. Atlantic Coast Line R. 

R. , 32 S.E.2d 221, 224 N.C. 696. 

Okl.—Sheppard v. Gaddy, 215 P.2d 

827, 202 Okl. 489—Hamil v. Mur¬ 
phy, 75 P.2d 405, 181 Okl. 523— 
Reynolds v. Reynolds, 50 P.2d 1088, 
174 Okl. 443. 

Or.—McPherson v. Oregon Trunk Ry., 
102 P.2d 726, 165 Or. 1. 

S.C.—Hirschman v. Koester, 105 S.E. 
284, 115 S.C. 202. 

Tex.—Lamar v. Panhandle & S. F. 
Ry. Co., Com.App., 248 S.W. 34- 
International & G. N. Ry. Co. v. 
Bartek, Com.App., 213 S.W. 602— 
Missouri, K. & T. Ry. Co. of Texas 
v. Churchill, Com.App., 213 S.W. 
253. 

Farris v. Moore, Civ.App., 293 S. 
W.2d 683, error refused no reversi¬ 
ble error—Neal Oil Corp. v. Brad¬ 
shaw, Civ.App., 248 S.W.2d 175, er¬ 
ror refused—Hendrix v. Gabrysch, 
Civ.App., 190 S.W.2d 516—Blue Bon¬ 
net Life Ins. Co. v. Connaway, Civ. 
App., 183 S.W. 2d 1015—Hartford 
Fire Ins. Co. v. Clements, Civ.App., 
34 S.W.2d 355—First State Bank of 
Loraine v. Jackson, Civ.App., 13 S. 
W.2d 979—Guaranty State Bank of 
Olden v. Greer, Civ.App., 261 S.W. 
484—Oliver v. Scott, Civ.App., 255 

S. W. 503—Farmers’ & Merchants’ 
State Bank of Lelia Lake v. Guf¬ 
fey, Civ.App., 255 S.W. 462—Benson 
v. Gregston, Civ.App., 253 S.W. 684 
—Lamar v. Panhandle & S. F. Ry. 
Co., Civ.App., 234 S.W. 605, revers¬ 
ed on other grounds, Com.App., 248 
S.W. 34—Payne v. Harris, Civ.App., 
228 S.W. 350, reversed on other 
grounds, Com.App., 241 S.W, 1008— 
Midkiff v. Benson, Civ.App., 225 S. 
W. 186—Smith v. Belding, Civ.App., 
224 S.jW. 562, reversed on other 
grounds, Com.App., 237 S.W. 246— 
Lowery v. McCrary Transfer & 
Storage Co., Civ.App., 213 S.W. 736 
—Stephens v. Miller, Civ.App., 202 
SW. 1051—Southern Traction Co. 
v. Rogan, Civ.App., 199 S.W. 1135, 
dismissed for want of Jurisdiction 
—Heidenheimer, Strassburger & 
Co. v. Houston & T. C. R. Co., Civ. 
App., 197 S.W. 886—Yates Mercan¬ 
tile Co. v. Farmers’ Guaranty State 
Bank of Jacksonville, Civ.App., 194 

S. W. 1157—Goodson v. Houston & 

T. C. R. Co., Civ.App., 189 S.W. 82 
—Fireman’s Ins. Co. v. Jesse 
French Piano & Organ Co., Cfv. 
App., 187 S.W. 691—Heard v. Bow¬ 
en, Civ.App., 184 S.W. 234—Mis¬ 
souri, O. & G. Ry. Co. of Texas v. 
Black, Civ. App., 176 S.W. 755— 
Houston B. & T. Ry. Co. v, Lewis, 
CivA.pp., 176 S.W. 68—Brooke 
Smith & Co. v. Dennis, CivA.pp. t | 
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175 S.W. 807—Reed v. Missouri, 
K. & T. Ry. Co. of Texas, Civ. 
App., 174 S.W. 956—St. Louis, B. 
& M. Ry. Co. v. Dawson, Civ.App., 
174 S.W. 850—Texas & P. Ry. 
Co. v. Graham & Price, Civ.App., 
174 S.W. 297—Capps v. Johnson, 
Civ.App., 174 S.W. 294—Elliott v. 
Clark, Civ.App., 172 S.W. 560—Tex¬ 
as Midland R. R. v. Fogleman, Civ. 
App. 172 S.W. 558—Texas Midland 

R. R. v. Becker & Cole, Civ.App., 171 

S. W. 1024—Beard v. International 
& G. N. Ry. Co., Civ.App., 171 S.W. 
553—W. R. Case & Sons Cutlery 
Co. v. Folsom, Civ.App., 170 S.W. 
1066—Quanah, A. & P. Ry. Co. v. 
Chumbley, Civ.App., 169 S.W. 1107 
—Heath v. Huffhines, Civ.App., 168 
S.W. 974—Gulf, T. & W. Ry. Co. v. 
Culver, Civ.App., 168 S.W. 514— 
Ford Motor Co. v. Freeman, Civ. 
App., 168 S.W. 80. 

Vt.—Croteau v. Allbee, 91 A*2d 803, 
117 tft. 332. 

Wash.—Williams v. Johnson, 256 P. 
1029, 144 Wash. 85—Swenland v. 
Gregory, 204 P. 697, 118 Wash. 640. 
4 C.J. p 78 note 43. 

Necessity for showing by respondent 

(1) On appeal from an order sus¬ 
taining a motion for a new trial be¬ 
cause of the error of the court in 
giving a certain instruction at the re¬ 
quest of defendant over, according to 
the motion, the objection of plaintiff, 
defendant cannot insist that the ap¬ 
pellate court should reverse the or¬ 
der on the ground that the bill of ex¬ 
ceptions does not bring into the rec¬ 
ord the facts showing whether or 
not plaintiff objected to the instruc¬ 
tion in question. 

Mo.—Owens v. Kansas City, C. C. & 
St. J. Ry. Co., 201 S.W. 548, 550. 

(2) “The plaintiff is respondent 
here. She died no bill of exceptions 
and needs none. She may stand 
mute. It is unnecessary that we 
should decide whether or not, had 
appellant stated in its bill of excep¬ 
tions that the instruction was given 
without objection, it would have call¬ 
ed for a reversal of the order. No 
such case is here.” * 

Mo.—Owens v. Kansas City, C. C. & 
St. J. Ry. Co., supra. 

Manner of giving 

Where .record did not show objec¬ 
tion by appellants, to trial judge’s 
procedure in permitting courtroom 
clerk to read instructions to jury or 
to manner in which instructions were 
read by clerJc M appellants'could not 
urge the error for first time, before 
appellate court. 

C&L—McNamara v, Emmons, 97 F.2d 
503,.86 ,C;a.M 199. . 



4A C.J.S, 


APPEAL & ERROR § 715 


grounds thereof , 47 and the ruling of the trial court 
thereon . 48 Sometimes it is also necessary to show 
at whose request the instruction was given , 49 and 
to set out the material evidence, as indicated infra 


§ 1182 . 

Alleged failure to give certain instructions is 
not available as error, unless the record discloses a 
timely and proper request , 50 the ruling of the trial 


•Objection held sufficiently shown 

Kan.—Mitchell v. Dawson, 191 P 2d 
913, 164 Kan. 630. 

Tex.—Lamar v. Panhandle & S. F. 
Ry. Co., Com.App., 248 S.W. 34. 

Houston Electric Co. v. Potter, 
Civ.App., 51 S.W.2d 754—Reed v. 
Bates, Civ.App., 32 S.W.2d 216. 
TJtah.—Devine v. Cook, 279 P.2d 1073, 

3 Utah 2d 134. 

Va.—Garst v. Obenchain, 85 S.E.2d 
207, 196 Va. 664. 

47. Colo.—Sharoff v. Iacino, 231 P.2d 

959, 123 Colo. 456—Fanstiel v. 

Wright, 222 P.2d 1001, 122 Colo. 
451. 

Ky.—Thacker's Adm’r v. Salyers, 290 
S.W.2d 830. 

Va.—Barb v. Lowe, 86 S.E.2d 854, 196 
Va. 1014—Amos v. Franklin, 165 S. 
E. 510, 159 Va. 19—Chesapeake & O. 
Ry. Co. v. Osborne, 153 S.E. 865, 
154 Va. 477—Kercher’s Adm’r v. 
Richmond, F. & P. R. Co., 142 S.E. 
393, 150 Va. 108—Universal Motor 
Co. v. Snow, 140 S.E. 653, 149 Va. 
690, 59 A.D.R. 1174—Kelly v. 

Schneller, 139 S.E. 275, 148 Va. 573 
—Powell v. John E. Hughes Or¬ 
phanage, 138 S.E. 637, 148 Va. 331. 
Wash.—Ralston v. Vessey, 260 P.2d 
324, 43 Wash.2d 76. 

4 C.J. p 78 notes 44, 46. 

48. Md.—Manning v. Cochran, 87 A. 
2d 580, 200 Md. 34. 

Tex.—Farris v. Moore, Civ.App., 293 
SW.2d 683, error refused no rever¬ 
sible error—First State Bank of 
Loraine v. Jackson, Civ.App., 13 S. 
W.2d 979—Farmers' & Merchants’ 
State Bank of Lelia Lake v. Guf¬ 
fey, Civ.App., 255 S.W. 462—Hol¬ 
comb v. Blankenship, Civ.App., 180 
:S.W. 918—Jefferson Cotton Oil Sc 
Fertilizer Co. v. Pridgen & Congle- 
ton, Civ.App., 172 S.W. 739—Ford 
Motor Co. v. Freeman, Civ.App., 168 
S.W. 80. 

4 C.J. p 78 note 45. 

Order In record showing ruling is 
unnecessary where the fact that the 
charge excepted to was given is suf¬ 
ficient to show that the court over- 
■ruled the exceptions. ' 

Tex.—Rosser v: Cole, Civ.App., 226 S. 
W. 510, dismissed for want of ju¬ 
risdiction. ■ 

•491 Ill.—See MacNeel ▼. Eisendrath, 
195 HI. App. 20. 

.Mo.—Budde v. United States Incan¬ 
descent Lamp Co., 181 S.W. 1034, 
193 Mo.App. 151. 

; 4 O.J. p>79 note, 47. 

J50. Cal.—Blair v. Williams, 240 P.2d 
- * C.A.2d 516*—Phillips v. 

Ogle Aluminum * Fiurniture, 235 P. 
.2d 857, 106 C.A2d ‘659-kAlexander 


v. McDonald, 195 P.2d 24, 86 C.A 
2d 670. 

Colo.—First Nat. Bank v. Priceno, 
215 P. 139, 73 Colo. 334. 

Conn.—O’Donnell v. Groton, 144 A. 
468, 108 Conn. 622. 

Ga.—Avery & Co. v. Graham, 105 S. 
E. 708, 26 Ga.App. 161. 

Idaho.—Casper v. Spaulding, 301 P. 
2d 1097. 

Iowa.—Mid-West State Bank v. 
Struble, 212 N.W. 377, 203 Iowa 82. 

Ky.—Gardner v. Alexander, 169 S.W. 
466, 159 Ky. 713. 

Md.—Goldman v. Johnson Motor 
Lines, 63 A2d 622, 192 Md. 24. 

Mo.—Young v. Wheelock, 64 S.W.2d 
950, 333 Mo. 992, certiorari denied 
Wheelock v. Young, 54 S.Ct 527, 
291 U.S. 676, 78 L.Ed. 1064. 

N.J.—Locks Laboratories v. Bloom¬ 
field Molding Co., 114 A.2d 457, 35 
N.J.Super. 422. 

Chrisafides v. Brunswick Motor 
Co., 100 A. 196, 90 N.J.Law 313. 

Ohio.—Johnson v. Bishop, App., 109 
N.E.2d 670—Bachman v. Ambos, 
79 N.E.2d 177, 83 Ohio App. 141- 
Prudential Ins. Co. v. Shively, 1 
Ohio App. 238, 34 Ohio Cir.Ct. 357. 

Prudential Ins. Co. of America v. 
Shively, 17 Ohio CIr.Ct.,N.S., 352. 

Pa.—Rohland v. Nagy, 85 A2d 88, 
369 Pa. 186. 

Infantino v. Maher, 37 Del.Co. 
300, affirmed 79 A2d 247, 366 Pa 
633. 

R.L—White v. Alexion, 87 A.2d 853, 
79 R.I. 297—Lucey v. Allen, 117 A 
539, 44 R.I. 379. 

Tenn.—Eve v. Union Central Life 
Ins. Co., 167 S.W.2d 8, 26 Tenn.App. 

1—Adamant Stone & Roofing Co. 
v. Vaughn, 7 Tenn.App. 170. 

Tex.—Hicks Rubber Co. v. Harper, 
132 S.W.2d 579, 134 Tex. 89—Texas 
& N. O. R. Co. v. Crow, 123 S.W. 
2d 649, 132 Tex. 465—Shipley v. 
Missouri, K. & T. Ry. Co. of Texas, 
217 S.W. 137, 110 Tex.’194.' 

Parr v. Herndon, Civ.App.,. 294 
S.W.2d 162, error refused no re¬ 
versible error—Templin v. State, 
Civ.App., 274 SW.2d 171, error re¬ 
fused no reversible error—Craft v. 
Hahn, Civ.App., 246 SW.2d 897, er¬ 
ror refused no reversible error— 
Barnett v. Barnett; Civ.App., 206 

' S.W. 2d 273—Stay ton v. Contreras, 
Civ.App., 150 S.W.2d 342, error dis¬ 
missed, judgment correct—Scott 
v. Molter, Civ.App., 149 S.W.'2d 642 
—Ranne v. Jackson, Civ.App., 125 
S.W.2d 407—Hawk eye Securities 

‘ Ins. Co. v. Cashion, Civ.App., 293 
S.W. 664, reversed on - other 
grounds, Com.App:, 290 S.W. 89 , 5—-■ 
Goodson v. Houston & T l G. R. Co., 

-■557 


Civ.App., 189 SW. 82—Heard v. 
Bowen, Civ.App., 184 SW. 234— 
Houston B. & T. Ry. Co. v. Lewis, 
Civ.App., 176 S.W. 68—McCullough 
v. Hurt, Civ.App., 175 SW. 781— 
Ratliff v. Wakefield Iron & Coal 
Land Improvement Co., Civ.App., 
172 S.W. 198—Floegge v. Meyer, 
Civ.App., 172 S.W. 194—Connor v. 
Uvalde Nat. Bank, Civ.App. f 172 S. 
W. 175—Tannehill v. Tannehill, 
Civ.App., 171 SW. 1050—Interna¬ 
tional Sc G. N. R. Co. v. Tate, Civ. 
App., 170 SW. 1061—Gulf, T. & 
W. Ry. Co. v. Culver, Civ.App., 168 
S.W. 514. 

Wash.—Williams v. Johnson, 256 P. 

1029, 144 Wash. 85. 

4 C.J. p 79 note 48. 

Compliance with, statutes or rules of 
practice 

(1) Compliance with statutory re¬ 
quirements or rules of practice gov¬ 
erning requests for instructions 
must be shown by the record. 

Tex.—Texas Employers Ins. Ass'n v. 
Hevolow, Civ.App., 136 S.W.2d 931, 
error dismissed, judgment correct 
—Stephens v. Miller, Civ.App., 202 
S.W. 1051—Morales v. Cline, Civ. 
App., 202 S.W. 754—Hawks v. 
Longbotham, Civ.App., 188 S.W. 
734—J. B. Farthing Lumber Co. v. 
Illig, Civ.App., 179 SW. 1092— 
Atchison, T. & S. F. Ry. Co. v. Har¬ 
grave, Civ.App., 177 S.W. 509— 
Texas & P. Ry. Co. v. Graham & 
Price, Civ.App., 174 S.W. 297— 
Capps v. Johnson, Civ.App., 174 S. 
W. 294—Texas Midland R. R. v. 
Fogleman, Civ.App., 172 S.W. 558— 
Ratliff v. Wakefield Iron & Coal 
Land Improvement Co., Civ.App., 
172 ,SW. 198—Floegge v. Meyer, 
Civ.App., 172 S.W. 194—Texas Mid¬ 
land R. R. v. Becker & Cole, Civ. 
App., 171 S.W. 1024—Heath v. 
Huffhines, Civ.App., 168 S.W. 974— 
Gulf, T. & W. Ry. Co. v. Culver, 
Civ.App., 168 SW. 514. 

4 C.J. ,p 79 note 51. 

• (2) Record must show that re¬ 
quest was submitted to opposing 
party’s counsel as required by stat¬ 
ute. 

Tex.—Texas Employers Ins. Ass’n v. 
Hevolow, Civ.App., 136 SW.2d 931, 
error dismissed, judgment correct. 

Request appearing only In motion, for 
new trial 

“The defendant complains of .the 
action of .the trial court in declining 
to charge its special requests . . . 
but no such requests appear in' the 
record/except in the defendant’s mo¬ 
tion for a new trial. This is not suf¬ 
ficient -td show that such requests 
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judge on the request, 51 objection thereto 52 or to 
the instructions given, 52 - 5 and, as discussed infra 
§ 1182, the evidence. An appellate court cannot 
say that the refusal of a charge to disregard cer¬ 
tain testimony was erroneous where the record 
shows neither objections to the testimony on the 
ground indicated in the requested charge nor any 
motion to disregard it. 53 

§ 716. -As to Findings of Fact 

Where error Is predicated on a finding or a failure 
to make a finding, the record must show a proper and 
timely objection or request and the ruling of the court 
thereon. 

Where an error is predicated on a finding of the 
trial court, the record must show a proper and time¬ 
ly objection, 54 and the ruling of the court there¬ 
on. 55 So appellant cannot successfully predicate 
error on the refusal of the court to set aside the 
finding where the record does not reflect that he 
proposed any counter findings. 55 - 5 

If error is predicated on the court’s failure to 


make a certain finding, the record must show that 
such finding was requested, 56 and refused, 57 and 
that appellant was prejudiced thereby. 58 

■ An-objection that the court failed to make and 
file findings of fact, as required by statute, will not 
be considered where the record on appeal does not 
show such failure. 59 

Findings of fact and conclusions of law . The 
failure of the trial court to file findings of fact and 
conclusions of law is not reviewable error where 
the record does not show any request therefor. 59 - 5 

§ 717 . -As to Report or Reservation and 

Certification of Case 

When questions of law are reported or reserved for 
decision by the appellate court, the questions reserved, 
and the proper reservation thereof, must be shown by the 
record. 

Where questions of law arising on the trial are 
reported or reserved for the decision of the ap¬ 
pellate court, the questions reserved, and the proper 
reservation thereof, must be shown by the record, 60 


were tendered to the trial Judge and 
that he refused to give them in 
charge to the jury. The motion for a 
new trial is a mere pleading, and its 
inclusion in the bill of exceptions 
only shows that the statements and 
allegations therein were made on the 
motion, not that they are true.” 
Tenn.—Adamant Stone & Roofing 
Co. v. Vaughn, 7 Term. App. 170, 
173. 

51. Cal.—Blair v. Williams, 240 P. 
2d 1043, 109 C.A.2d 516—Alexander 
v. McDonald, 195 P.2d 24, 86 C.A. 
2d 670. 

Idaho.—Ellerbeck v. Shank Auto Co., 
254 P. 1055, 43 Idaho 780. 

Ely.—Gardner v. Alexander, 169 S.W. 
466, 159 Ky. 713. 

N.J.—Chrisafldes v. Brunswick Mo¬ 
tor Co., 100 A. 196, 90 N.J.l.aw 
313. 

Tex.—Barnett v. Barnett, Civ.App., 
206 S.W.2d 273—Scott v. Molter, 
Civ.App., 149 S.W.2d 642—Hawk- 
eye Securities Ins. Co. v. Cashion, 
Civ.App., 293 S.W. 664, reversed on 
other grounds, Com.App., 299 S.W. 
895—McCullough v. Hurt, Civ.App., 
175 S.W. 781—International & G. 
N. R. Co. v. Tate, Civ.App., 170 
S.W. 1061. 

4 C.J. p 79 note 49. 

52. U.S.—Newman v. Virginia, etc., 
Steel, etc., Co., N.C., 80 F. 228, 25 
C.C.A. 382. 

Ky.—Thacker’s Administrator v. 

Salyers, 290 S.W.2d 830. 

52.5 Kan.—Laughlin Motors v. Uni¬ 
versal C. I. T. Credit Corp., 251 P. 
2d 857, 173 Kan. 600—Smith v. 
Kagey, 73 P.2d 56, 146 Kan. 563. 


53. Ariz.—'Bruno v. San Xavier 
Rock & Sand Co., 263 P.2d 308, 76 
Ariz. 250. 

Tex.—Texas Employers’ Ins. Ass’n 
v. Clark, Civ.App., 23 S.W.2d 405. 

54. Cal.—Tooke v. Allen, 192 P.2d 
804, 85 C.A.2d 230. 

Conn.—Metropolitan Life Ins. Co. v. 
Bassford, 180 A. 692, 120 Conn. 
384. 

4 C.J. p 80 note 55. 

rinding on issue not raised by plead¬ 
ings 

An objection to a finding on an is¬ 
sue not raised by the pleadings can¬ 
not be heard where the record does 
not disclose any objection to the evi¬ 
dence on that ground. 

S.D.—Simunek v. Millay. 195 N.W. 
507, 46 S.D. 620. 

55. U.S.—Eastern Oil Co. v. Hol¬ 
comb, Oki., 212 F. 126, 128 C.C.A. 
642. 

4 C.J. p 80 note 56. 

55.5 Cal.—Golden v. Penland, App. f 
300 P.2d 279. 

56. Idaho.—Lingenfelter v. Eby, 190 
P.2d 130, 68 Idaho 134. 

Ind.—Noblesville Business Men’s 
Ass’n v f Capital Furniture Mfg. 
Co., 107 N.E. 85, 57 Ind.App. 368. 
Mo.—Harlan ,v. Blume, App., 190 S. 
W.2d 273. 

N.C.—Stone v. Board of Com’rs of 
Town of Stoneville, 186 S»E. 342, 
210 N.C. 226. 

Okl.—Folsom v. Wortham, 293 P.2d 
351—Fitzgerald v. Caldwell, 259 P. 
209, 126 Okl. 162. 

Tex.—McKinney v. White, Civ.App., 
278 S.W.2d 553, reversed on other 
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grounds 281 S.W.2d 327, 154 Tex. 
610—Gadd v. Lynch, Civ.App., 258 
S.W. 2d 168, error refused—Tipton 
v. Hotel and Restaurant Em¬ 
ployees International Alliance, Lo¬ 
cal No. 808, Civ.App., 149 S.W.2d 
1028—Tucker v. Imperial Oil & 
Development Co., Civ.App., 233 S. 
W. 339—Eubank v. Bostick, Civ. 
App., 194 S.W. 214. 

Vt.—White River Chair Co. v. Con¬ 
necticut River Power Co. of New 
Hampshire, 162 A. 859, 105 Vt. 24— 
Gray v. Brattleboro Trust Co., 122 
A. 670, 97 Vt. 270—Cutler Co. v. 
Barber, 108 A. 400, 93 Vt. 468. 

4 C.J. p 79 notes 52, 54. 

57. Tex.—Tucker v. Imperial Oil & 
Development Co., Civ.App., 233 S. 
W. 339. 

4 C.J. p 79 note 52. 

58. Tex.—Tucker v. Imperial Oil & 
Development Co., supra. 

4 C.J. p 64 note 43 [b]. 

59. Or.—American Cent. Ins. Co. v. 
Weller, 212 P. 803, 106 Or. 494. 

59.5 Tex.—Blevins v. Harris, Civ. 
App., 150 S.W.2d 813—Tipton v. 
Hotel and Restaurant Employees 
International Alliance, Local No. 
808, Civ.App., 149 S.W.2d 1028— 
English v. Southwest Broadcasting 
Co., Civ.App., 81 S.W.2d 296— 
Wichita Valley Ry. Co. v. Davis, 
Civ.App., 275 S.W. 169. 

60. Mass.—Aldrich v. Boston, etc., 
R. Co., 100 Mass. 31, 97 Am.D. 74, 
1 Am.R. 76. , 

N.J.—Destefano v. CalandrieUo, 81 
A. 385, 57 N.J.Law 483. 

4 C.J. p 80 note 57. 
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§ 718. Exceptions to Rulings 

Unless an exception is not necessary to preserve the 
question for review, or the question is as to the court’s 
want of Jurisdiction of the subject matter, the record 
must usually show a proper and timely exception to the 
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ruling complained of, by whom the exception was taken, 
and that it was specific where required to be so. 

Unless an exception is not necessary to preserve 
the question for review, 62 or the question is as to 
the court’s want of jurisdiction of the subject mat¬ 
ter, 63 the record must usually show a proper and 
timely exception to the ruling complained of, 64 ,by 


Reservation, certification, or report 
of cases or questions for or to ap¬ 
pellate court by courts of original 
or intermediate appellate jurisdic¬ 
tion generally see supra § 390. 

61. Ohio.—Tracy v. Card, 2 Ohio St. 
431. 

62. Ill.—People v. Chicago, B. & Q. 
R. Co., 112 N.E. 278, 273 Ill. 110— 
Dunne v. Rock Island County, 112 
N.E. 342, 273 Ill. 53—Miller v. An¬ 
derson, 109 N.E. 1048, 269 Ill. 608. 

Pralle v. Metropolitan Life Ins. 
Co., 252 Ill.App. 460, affirmed 178 
N.E. 371, 346 Ill. 58. 

People v. Mortenson, 2 24 IlLApp. 
221—Wilson Grocery Co. v. Na¬ 
tional Surety Co., 218 Ill.App. 584 
—Auto Truck Steel Body Co. v. 
Chicago Bonding & Insurance Co., 
218 Ill-App. 230—Mohlman v. Busi¬ 
ness Men’s Accident Ass’n of 
America, 201 IlLApp. 333. See 
Crandall v. Kirk, 185 IlLApp. 460. 

Mo.—Keet & Rountree Dry Goods Co. 
v. Williams, App., 202 S.W. 620. 

4 C.J. p 85 note 85. 

Necessity for exceptions see supra §§ 
324-344. 

63- Ga.—McDaniel v. Selman, 42 S. 
E.2d 383, 75 Ga.App. 119—South¬ 
ern Ry. Co. v. Savage, 89 S.E. 634, 
18 Ga.App. 489. 

4 C.J. p 85 note 86. 

64. Ala.—Bates v. Rentz, 81 So. 2d 
349, 262 Ala. 681. 

Ariz.—Bruno v. San Xavier Rock & 
Sand Co., 263 P.2d 308, 76 Ariz. 250 
—Worden v. Gartin, 283 P. 279, 36 
Ariz. 92. 

Ga.—W. T. Rawleigh Co. v. Forbes, 
48 S.E.2d 925, 77 Ga.App. 620. 

Ill.—See Goodykoontz v. Kelly, 185 
Ill-App. 165. 

Ind.—Riley v. First Trust Co., 117 
N.E. 675, 65 Ind.App. 577. 

Iowa.—Garner v. Cherokee County, 
273 N.W. 842, 223 Iowa 712—Dun¬ 
can v. Rhomberg, < 236 N.W. 638, 
212, Iowa 389—Campfield v. Rutt, 
235 N.W. 59, 211 Iowa 1077—Des 
Moines Marble & Mantel Co. v. 
Seevers, 207 N.W. 743, 201 Iowa 
642—Gibson v. Adams Express Co., 
175 N.W. 331, 187 Iowa 1259—Al¬ 
len v. Goldie, 169 N.W. 52. 

Ky.—CaLr’ter Coal Co. v. Love, 190 S. 
W. 481, 173 Ky. 49. 

Md.—Wilhem v. Boyd, 190 A. 823, 172 
Md. 79. 

Mass.—Concannon v. Commissioner 
of Public Safety, 87 N.E.2d 216, 
324 Mass. 5.Q3>—Tfcall v . Berkowitz, 
163 N.E. 876, 265 Mass. 335-^GOod¬ 


man v. Goldman, 163 N.E. 867, 265 
Mass. 85—Chandler v. Prince, 109 
N.E. 374, 221 Mass. 495—Ogden v. 
Aspinwall, 107 N.E. 448, 220 Mass. 
100 . 

Minn.—Taylor v. Chicago Great 
Western Ry. Co., 206 N.W. 404, 165 
Minn. 266. 

Mo.—Wallace v. Woods, 102 S.W.2d 
91, 340 Mo. 452. 

Wisdom v. Keithley, 167 S.W.2d 
450, 237 Mo.App. 76—Harley v. 

Webb, App., 153 S.W.2d 796- 
Tureen v. Peoples Motorbus Co. of 
St. Louis, App., 97 S.W.2d 847— 
Gilstrap v. Osteopathic Sanatori¬ 
um Co., 24 S.W.2d 249, 224 Mo.App. 
798—Ferber v. Brueckl, 243 S.W. 
230, 210 Mo.App. 223—Tyon v. 

Wabash Ry. Co., 232 S.W. 786, 207 
Mo. App. 322—Keet & Rountree 
Dry Goods Co. v. Williams, App., 
202 S.W. 620. 

Nev.—Nenzel v. Rochester Silver 
Corporation, 259 P. 632, 50 Nev. 
352, rehearing denied 263 P. 777, 
50 Nev. 439. 

N.H—J. P. Goddard Realty & Bak¬ 
ery Co. v. Bugbee, 192 A, 154, 89 
N.H. 34—Carpenter v. Carpenter, 
101 A. 628, 78 N.H 440, L.R.A. 
1917F 974. 

N.J.—State Highway Com’r v. Na¬ 
tional Fireproofing Corp., 22 A.2d 
268, 127 N.J.Law 346. 

Lodi Trust Co. v. Himadi, 176 A. 
691, 13 N.J.Misc. 169- 
N.C.—Jones v. Percy, 74 S.E.2d 700, 
237 N.C. 239—Eno Inv. Co. v. Pro¬ 
tective Chemicals Laboratory, 63 
S.E.2d 637, 233 N.C. 294—Hinson 
v. Shugart, 29 S.E.2d 694, 224 N.C. 
207—Winborne v. Lloyd, 183 S.E. 
756, 209 N.C. 483—Dixon v. Os¬ 
borne, 160 S.E. 579, 201 N.C. 489- 
Seaboard Air Line Ry. Co. v. 
Brunswick County, 152 S.E. 627, 
198 N.C. 549—Boyer v. Jarrell, 105 
S.E. 9, 180 N.C. 479. 

Ohio.—Smith v. Rogers, 16 Ohio App. 

110 . 

Okl.—McIntosh v. V. & L. Inv. Co., 
164 P.2d 626, 196 Okl. 255—Duncan 
v. Vance Drilling Co., 130 P.2d 290, 
191 Okl. 389—Louis Berkman Co. 
v. Unger Metals Corp., 121 P.2d, 
606, 190 Okl. 101—Westgate Oil 
Co. v. McAbee, 74 P.2d 1150, 181 
Okl. 487—Adams v. Daniels, 54 P. 
2d 607, 176 Okl. 142—Peters v. 
Wallace, 260 P. 42, 127 Okl. 182— 
Holcombe & Hoke Mfg. Co. v. Wa¬ 
ters, 235 P. 198, 109 Okl. 107— 
Oliver v. White, 176 P. 946, 74 
1 Okl, 60—Van Arsdale & Osborne 
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Brokerage Co. v. Hart, 162 P. 461, 
62 Okl. 119. 

Or.—Nibley v. Delahunt, 209 P. 473, 
105 Or. 46—Cassity v. Wilson, 149 
P. 1018, 76 Or. 595. 

R. I.—Ricci v. New England Transp. 
Co., 72 A.2d 833, 77 R.I. 12—Provi¬ 
dence Fruit & Produce Bldg. v. 
Gamco, Inc., 68 A.2d 20, 76 R.I. 54 
—Neves v. Nemtzow, 12 A.2d 660, 
64 R.I. 395. 

S. C.—Washington v. Muse, 148 S.E. 
227, 150 S.C. 414. 

Tex.—Sunset Motor Lines v. Blasin- 
game, Civ.App., 245 S.W.2d 288, 
error dismissed—Spoon v. Spoon, 
Civ.App., 139 S.W.2d 162, error dis¬ 
missed—Williams v. South Texas 
Development Co., Civ.App., 138 S. 
W.2d 605, error refused—Humble 
Oil & Refining Co. v. Southwestern 
Bell Telephone Co., Civ.App., 2 S. 
W.2d 488—Tarwater v. Donley 
County State Bank, Civ.App., 277 
S.W. 176—Gulf, C. & S. F. Ry. Co. 
v. King, Civ.App., 174 S.W. 960. 
Utah.—Bullen v. Anderson, 17 P.2d 
213, 81 Utah 151. 

Vt.—Town of Randolph v. Ketchum, 
94 A.2d 410, 117 Vt. 4-68—Baker v. 
Koslowski, 85 A.2d 500, 117 Vt. 
124—Abel’s, Inc. v. Newton, 74 A. 
2d 481, 116 Vt. 272—Davis v. Chit¬ 
tenden County Trust Co., 61 A.2d 
553, 115 Vt. 349—McCutcheon v. 
Leonard, 45 A.2d 200, 114 Vt. 368 
—Morgan v. Gould, 119 A. 517, 96 
Vt. 275—Adams v. Cook, 100 A. 42, 
91 Vt. 281. 

Wyo.—Schmidt v. First Nat Bank, 
212 P. 651, 29 Wyo. 260. 

4 C.J. p 80 notes 60-63, p 83 note 65. 

Exception held sufficiently shown 

(1) Generally. 

Ala.—Sims v. Tigrett, 158 So. 326, 
229 Ala. 486. 

Ga.—U. S. Fidelity & Guaranty Co. 

v. Clarke, 2 S.E.2d 608, 187 Ga. 774. 
Okl.—Carpenter v. Snipes, 223 P.2d 
761, 203.Okl. 534. 

(2) If the record as a whole shows 
that exceptions were taken during 
the trial, it is sufficient. 

N.C.—Fuller v. Endowment Rank K. 
Of P., 40 S.E. 65, 129 N.C. 318, 85 
Am.S.R. 744. 

4 C.J. p 89 note 16. 

(3) Where appellant excepted to 
giving of peremptory instructions 
and[ overruling of his motion to set 
aside nonsuit, failure of bill of ex¬ 
ceptions to show that he excepted 
to order and ruling of * the court did 
not undermine his appeal, since pur- 



4A C.J.S. 


§ 718 APPEAL & ERROR 

whom the exception was taken, 65 and that the ex¬ 
ception was specific where it is required to be so. 66 
As discussed infra § 797, it is often necessary to 
bring such matters into the record by proper bill of 
exceptions or statutory substitute therefor. 


Applications of rules . Application of the rules 
requiring exceptions to rulings to be shown in the 
record has been made with respect to rulings as to 
motions, 67 the sufficiency or form of the pleadings, 68 


ported exception was directed to en¬ 
try of judgment, which was a part 
of the record proper and not the bill 
of exceptions. 

Mo.—Fears v. Newman Mercantile 
Co., 156 S.W.2d 909, 348 Mo. 1102. 

Practice of taking 1 exceptions as mat¬ 
ter of course 

(1) The practice in the trial court 
that all exceptions to the action of 
the court in overruling motions are 
taken as a matter of course where 
exceptions are required does not ob¬ 
viate the necessity of writing excep¬ 
tions into the record. 

Mo.—Myrick v. Hamilton, App., 24 S. 
W.2d 165. 

<2) Agreement of counsel, with 
consent of court, that exceptions to 
adverse rulings were to be allowed 
as matter of course, was sufficient 
to warrant appellate court in consid¬ 
ering appeal although appellant’s ab¬ 
stract did not show that exceptions 
had been saved to any ruling of 
court. 

Mo.—Lambert v. Gutman, App., 171 
S.W.2d 735. 

65. Ill:—Wickenkamp v. Wicken- 
kamp, 77 Ill. 92. 

4 C.J. p 85 note 84, p 89 note 15. 
Error of clerk as to person excepting 
As against contention of appellee 
(plaintiff) that no auestion is pre¬ 
sented as to the overruling of the 
demurrer of appellant (defendant) to 
the complaint, because after such 
ruling the record shows, “To such 
ruling plaintiff excepts,” the word 
“plaintiff” will be regarded as used 
in place of “defendant” by inadvert¬ 
ence of the clerk, with which appel¬ 
lant is not to be charged. 

Ind.—Payne v. Shelton, 134 N.E. 918, 
78 Ind.App. 123. 

Record held to show exception, by 
all defendants 

Mo.—'State ex rel. Dick & Bros. Quin¬ 
cy Brewery Co. V. Ellison, 229 S.W. 
1059, 1063, 287 Mo. 139. 

66. N.C.—Geo. L. Mesker & Co.’ v. 
West, 134 S.JE3. 483, 192 N.C, 230. 

R.3C.—Labonte v. Alvernaz, 132 A. 

7*32, 47 R.L 226. 

4 C.J. p 82 note 64, 

67. Ark.—Chicago, R. I. & P. Ry. Co. 
v. Glascock, 59 S.W.'2d 602, 187 
Ark. 343. 

Ill;—In re Knazek’s Estate, 11? N.E. 

2d 683y 1 JU.App-24 387- 
Minn.—First Nat-’Bank v. Coon r 173 - 
N.W. 431, 143 Minm.262, 

Mo.—Hinkley v.- .Little, 15,7 S,WM 
• 645i 236 - Mo.App. 819—Ramsey v., 
jQity., of .Roplar «Bluff, App., 28,6 S«. 


W. 159—Keet & Rountree Dry 
Goods Co. v. Williams, App., 202 
S.W. 620. 

N.C.—Powers v. City of Wilming¬ 
ton, 99 S.E. 102, 177 N.C. 361. 
Okl.—Crewson v. Tulsa Industrial 
Loan & Investment Co., 299 P. 874, 
149 Okl. 142—Cushing Gasoline Co. 
v. Hutchins, 219 P. 408, 93 Okl. 13 
—Oliver v. White, 176 P. 946, 74 
Okl. 60. 

S.D.—Zimmerman v. Corson County, 
163 N.W. 711, 39 S.D. 167, error 
dismissed 39 S.CL 390, 249 U.S. 
593, 63 L.Ed. 793. 

Tex.—Wood v. Fulton Property Co., 
Civ.App., 92 S.W.2d 549—Payne v. 
Allen, Civ.App., 78 S.W.2d 1018— 
Ayo v. Robertson, Civ.App., 207 
S.W. 979, error refused—Zeiger v. 
Woodson, Civ.App., 202 S.W. 163, 
error refused—Trabue v. Guaranty 
State Bank, Civ.App., 173 S.W. 612. 
Vt.—Bigelow v. Denis, 117 A.2d 261, 
119 Yt. 21—Murphy v. McMahon, 
135 A. 3, 100 Vt. 86. 

4 C.J. p 92 notes 45, 46. 

Motion for directed verdict 

(1) The record should show a 
proper exception to the ruling of the 
court on a motion to direct a verdict. 
Ill.—Spangler v. Saline County Coal 

Corporation, 258 Ill.App. 28. See 
Orzolek v. Schenck, 185 Ill.App. 
169. 

Iowa.—Gibson v. Iowa Legion of 
Honor, 159 N.W. 639, 178 Iowa 
1156. 

Mo.—Straub v. Laclede Gaslight Co., 
App., 287 S.W. 1061—Hill v. Davis, 
App., 257 S.W. 1069. 

N.C.—Hinson v. Shugart, 29 S.E.2d 
694, 224 N.C. 207. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 

Loyd, Civ.App., 175 S.W. 721. 

4 C.J. p 92 note 47. 

(2) Where the' word “exceptions” 
followed the action of the court, 
after motions by plaintiff and de¬ 
fendant for instructed verdicts, al¬ 
lowing verdict in favor of plaintiff, 
it sufficiently appeared that defend¬ 
ant took exceptions to an instructed 
verdict for plaintiff. 

Iowa.—Gibson v. Iowa 1 Legion’ of 
' Honor, sufrra. 

Motion for' dismissal or nonsuit 

(1) Gtenerajly, the .record should 
&how a, proper and timely exception 
fte* the ruling. $f .the trial court upon 
$ mption for a nonsuit or to dismiss. 
Mo.—>Str^uither v.. General American 
Life, Ins. Co., App., 105 S.W.2d 

■ w* 

Gkl.-rrWard v. Coleman* 39 P^d 113, 

; ..HPibkL 2oi.- • . , u , 


Or.—Rennewanz v. Dean, 229 P. 372, 
114 Or. 259. 

4 C.J. p 90 note 23. 

(2) If, however, by statute, an or¬ 
der sustaining a motion to dismiss is 
a final decision disposing 1 of the ac¬ 
tion, the order may be deemed to 
have been excepted to so as to obvi¬ 
ate the necessity of a formal bill of 
exceptions, or case, for the purpose 
of preserving the exception. 

Mont.—Mettler v. Adamson, 99 P. 
441, 38 Mont. 198. 

(3) The rule that, where plaintiff 
suffers a nonsuit, and, after unsuc¬ 
cessfully moving to set it aside, ap¬ 
peals, a failure of the record to show 
an exception saved to the action of 
the court in compelling the nonsuit 
is fatal, although there is an excep¬ 
tion to the action of the court in re¬ 
fusing to set the nonsuit aside, does 
not apply to a case where the court 
does set the nonsuit aside and de¬ 
fendant is appealing from such or¬ 
der. 

Mo.—Thaler v. Niedermeyer, 170 S. 
W. 378, 185 Mo.App. 257. 

(4) On defendant’s appeal, the ap¬ 
pellate court was not required to 
consider whether denial of defend¬ 
ant's motion for nonsuit on evidence 
based on certain statements was er¬ 
ror, where examination of record did 
not disclose any exception to any 
judicial ruling with respect to state¬ 
ments. 

N.J.—-Hahn v. Rockingham Riding 
Stables, 19 A.2d 191, 126 N.J.Law 
324. 

Motion for change of venue 

To review the ruling of trial court 
on a motion for a change of venue, 
the bill of exceptions must show a 
proper exception thereto. 

Mo.—Kent v. L. B. Price Mercantile 
Co., App., 17 S.W.2d 983. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Webber, 210 S.W. 677, 109 Tex. 
383. 

4 C.J. p 85 note 87. 

68. Ala.—Sovereign Camp, Wood¬ 
men of. the World v. Jones, 66 So. 
834, 11 AlaApp. 433. 

Ind.-r-State Storage v, $cheper, 181 
N.E. 385, 95 Lid.App. 157. 

La.'—Graves v. Pierce, App., 169 So. 
*817—Home Ins. Co. v. Voorhies 
Co., App., 168 So. 724. 

Mass.—MiJLlep v. London, 1 N.E. 2d 
1§8>, 294 'Mass, 300*—Miller V. Lon- 
, doiv 1 198, 294 Mass.’ 300. , 

Ma-—D uckworth v. Dent, 1^ $.W.£d 
28 ',, reversed on' other, .grounds 142 
I; ,S.W.2d 85, 346,,Mo. 51^Fprst N^t. 
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applications for leave to withdraw pleadings, 69 
amendments to pleadings, 70 the misjoinder of parties 
or causes of action, 71 the selection or summoning of 


a jury or panel, 72 an objection to remarks or conduct 
of counsel during the trial, 73 objectionable remarks 
or conduct of the trial court, 74 the custody, conduct, 


Bank v. Fulton, App., 28 S.W.2d 
368. 

Tex.—George v. Senter, Civ.App., 194 
S.W.2d 290, refused no reversible 
error. 

Wyo.—Bader v. Mills & Baker Co., 
201 P. 1012, 28 Wyo. 191. 

4 C.J. p 85 note 88. 

Demurrers or exceptions to pleadings 

(1) Ordinarily, it is held that the 
record must show an exception to the 
ruling of the trial court on a demur¬ 
rer or exception to a pleading. 

Ga.—American Cent. Ins. Co. v. Al¬ 
bright, 89 S.E. 487, 145 Ga. 515. 

Hicks v. Community Loan & In¬ 
vestment Co., 10 S.E.2d 226, 62 Ga. 
App, 909—Holt v. Gloer, 162 S.E. 
663, 44 Ga.App. 685. 

Ind.—State Storage v. Scheper, 
App., 181 N.E. 385—Irwin v. State 
Brokerage Co., 147 N.E. 531, 82 Ind. 
App. 687. 

Mo.—Kane v. Benz, App., 77 S.W.2d 
855. 

Okl.—Abbott v. Shannon, 76 P.2d 
1067, 182 Okl. 151—Edwards v. Ed¬ 
wards, 233 P. 477, 108 Okl. 93. 

R.I.—Oliver v. Pettaconsett Const. 

Co., 90 A. 764, 36 R.I. 477. 

Tex.—Roeser v. Coffer, Civ.App., 98 
S.W.2d 275—Dairy Region Land 
Corporation v. Harding, Civ.App.. 
266 S.W. 181—Texas Glass & Paint 
Co. v. Darnell Lumber Corp., Civ. 
App., 185 S.W. 965—Pieree Fordyce 
Oil Ass'n v. Woods, Civ.App., 180 
S.W. 1181. 

4 C.J. p 86 note 95. 

(2) In some jurisdictions, how¬ 
ever, it has been held that the record 
need not show that exceptions were 
taken to the rulings of the court on 
the demurrer. 

Colo.—Crebbin v. Shinn, 74 P. 795, 
19 Colo.App. 302. 

Idaho.—Taylor v. McCormick, 64 P. 
239, 7 Idaho 524. 

Ill.—Lloyd v. Sandusky, 68 N.E. 154, 
203 Ill. 621. 

(3) If the overruling of a demur¬ 
rer to a petition which fails to state 
a cause of action is fundamental er¬ 
ror, the record need show no excep¬ 
tion to the ruling. 

Tex.—General Bonding & Casualty 
Ins. Co. v. McCurdy, Civ.App., 183 
S.W. 796, error refused. 

(4) A record is sufficient to show 
appellant reserved exception to the 
ruling, {despite the fact that the or¬ 
der overruling the . demurrer and 
granting an, exception opiitted the 
word “Southwestern’,’ ,4n' designating 
appellant’s name. 

Ind.—Baltimore & Ol S. W. I£. Co. v. 
Hill, 148 N.E. 489, 84 IncLApp. 354, 
motion gra^ed f 47 96„ 273 U.S* 
738, 71 L.Ed. 13$*3 ft and certiorari. 
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denied 47 S.Ct. 246, 273 U.S. 738, 71 
L.Ed. 867. 

(5) Where a demurrer was sus¬ 
tained and the court directed a ver¬ 
dict on which a final judgment was 
entered, a bill of exceptions to such 
final judgment, which also excepted 
to the judgment sustaining the de¬ 
murrer, is sufficient to bring the cor¬ 
rectness of the latter ruling before 
the appellate court. 

Ga.—Peck v. Harris, 144 S.E. 20, 166 
Ga. 633, mandate conformed to 144 
S.E. 683, 38 Ga.App. 477. 

(6) It has been held, however, that 
an exception to a ruling on a de¬ 
murrer is not properly preserved in a 
bill of exceptions. 

Tex.—Dobson v. Zimmerman, 118 S. 

W. 236, 55 Tex.Civ.App. 394. 
Rejection, of plea 

Exception must be shown on the 
record to the rulings of the court 
in rej ecting a plea. 

W.Va.—Queensberry v. People’s 

Bldg., etc.. Assoc., 30 S.E. 73, 44 
W.Va. 512. 

4 C.J. p 85 note 89. 

Striking pleading from files 

Exception must be shown on the 
record to the rulings of the court in 
striking a pleading from the files. 
Ala.—Sovereign Camp, Woodmen of 
the World, v. Jones, 66 So. 834, 11 
Ala.App. 433. 

Ill.—See Sprengel v. Schroeder, 203 
Ill.App. 213. 

4 C.J. p 85 note 90. 

Exception to ruling on plea of abate- | 
ment held shown sufficiently in 
record 

Tex.—Cussen v. Lynch, Civ.App. f 245 
S.W. 932. 

69l Ill.—Union Pac. R. Co. v. Chica¬ 
go, etc., R. Co., 45 N.E. 488, 164 
111 . 88 . 

4 C.J. p 86 note 98. 

70. Ga.—Henderson v. National 
Carloading Corp., 92 S.E.2d 593, 93 
Ga.App. 712. 

Mo.—Hampe v. Versen, 32 S.W. 2d 
797, 224 Mo.App. 1144—Smith v. 
Brougher, App., 274 S.W. 532. 

Pa.—Mumma v. Philadelphia & R. 

Ry. Co., 119 A. 287, 275 Pa. 277. 

4 C.J. p 85 notes 93, 94. 

71. Mass.—Miller v. London, 1 N.E. 
2d 198, 294 Mass. 300. 

4 C.J. p 88 note 11. 

72. Ill.—Bracher v. Illinois Terminal 

R. Co., 125 N.E.2d 687, 5 Ill.App.2d 
375. ; 

Ky.-^-O’Dell’s Adm’r v. Louisville & 
N. R. Co., 255 S.W. 550, 200 Ky. 
745—Carter Coal Co. v. Love, 190 

S. W. 481, 173 Ky. 49. 

73. U.S.—London Guarantee & Ac¬ 
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cident Co. v. Woelfle, C.C.A.Mo., 83 
F.2d 325. 

Ark.—Menser v. Danner, 240 S.W.2d 
652, 219 Ark. 130. 

Conn.—Altiere v. Peattie Motors, 185 
A. 75, 121 Conn. 316. 

Del.—Townsend v. Poynter, 130 A. 

267, 3 W.W.Harr. 53. 

Ky.—Drury v. Franke, 57 S.W.2d 969, 
247 Ky. 758, 88 A.L.R. 917—Con¬ 
solidated Coach Corporation v. 
Garmon, 26 S.W.2d 20, 233 Ky. 464. 
Minn.—Hovda v. Blekre, 258 N.W. 
305, 193 Minn. 218. 

Mo.—Monsour v. Excelsior Tobacco 
Co., 144 S.W.2d 62—Poague v. Kurn, 
140 S.W.2d 13, 346 Mo. 153—Klaber 
v. Lahar, 63 S.W.2d 103. 

Carroll v. Missouri Power & Light 
Co., 96 S.W.2d 1074, 231 Mo.App. 
265—Phillips v. American Car & 
Foundry Co., App., 287 S.W. 810— 
Bank of Malden v. Stokes, 280 S.W. 
1055, 220 Mo.App. 131—Argeropou- 
los v. Kansas City Rys. Co., 212 S. 
W. 369, 201 Mo.App. 287—Hicks v. 
Metropolitan Life Ins. Co., 190 S.W. 
661, 196 Mo.App. 162. 

Mont.—Larson v. Great Falls City 
Lines, 178 P.2d 410, 119 Mont. 593. 
N.H.—Cohen v. Pienkowski, 144 A. 
263, 83 N.H. 586. 

Okl.—Duncan v. Vance Drilling Co., 
130 P.2d 290, 191 Okl. 389—West- 
gate Oil Co. v. McAbee, 74 P.2d 
1150, 181 Okl. 487—Adams v. Dan¬ 
iels, 54 P.2d 607, 176 Okl. 142. 

4 C. J. p 8 8 note 9. 

“The only way to save alleged im¬ 
proper argument for review is to 
preserve the remarks or statements 
of counsel as made, the objection 
thereto, the ruling of the court there¬ 
on, and exception to such ruling in 
the bill of exceptions, and then as¬ 
sign the matter as error in the mo¬ 
tion for new trial, and all must ap¬ 
pear in the record.” 

Mo.—Klaber v. Lahar, 63 S.W.2d 103, 
108. 

Record held insufficient to show ex¬ 
ception 

Although the bill of exceptions 
states that counsel excepted, where 
it appears that such exception was 
apparently to the statement of the 
opposing counsel and that the word 
“exception” was used in the sense of 
“objection,” it does not clearly ap¬ 
pear from the record that an excep¬ 
tion was noted to any ruling of the 
trial court with respect to the state¬ 
ment made by the opposing attor¬ 
ney, and the court cannot consider 
the question intended to be raised by 
the assignment of error. 

Del.—Townsend v. Poynter, 130 A. 

267, 3 W.W.Harr. 53. 

74. Ala.—American Sur. Co. of N. 
T. v. Hooker, 58 So.2d 469, 36 Ala. 
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and deliberations of the jury, 75 and the evidence. 76 . shown in the record has also been applied with re- 
The rule requiring exceptions to rulings to be | spect to rulings as to the examination of witnesses, 77 


App. 39, certiorari denied 58 So.2d 
478, 257 Ala. 238. 

Fla.—Kight v. American Eagle Fire 
Ins. Co. of New York, 179 So. 792, 
131 Fla. 764, followed in Kight v. 
Star Ins. Co. of America, 179 So. 
797, 131 Fla. 775. 

Ill.—Public Service Co. of Northern 
Illinois v. Leatherbee, 143 N.E. 97, 
311 Ill. 505. 

Ky.—Louisville Trust Co. v. Heim- 
buecher, 66 S.W.2d 96, 252 Ky. 
217. 

Mo.—Chapman v. Bimel-Ashcroft 
Mfg. Co., 263 S.W. 993—Costello v. 
Kansas City, 219 S.W. 386, 280 Mo. 
576. 

Carroll v. Missouri Power & 
Light Co., 96 S.W.2d 1074, 231 Mo. 
App. 265. 

N.C.—Winborne v. Lloyd, 183 S.E. 
756, 209 N.C. 483. 

Ohio.—Smith v. Rogers, 16 Ohio App. 

110 . 

R.I.—Silva V. Mills, 131 A. 695, 47 R. 
I. 193. 

Tex.—Texas Employers’ Ins. Ass'n v. 

Ray, Civ.App., 68 S.W.2d 290. 

Va.—Piedmont Mt. Airy Guano Co. 
v. Buchanan, 131 S.E. 793, 146 Va. 
617. 

4 C.J. p 88 note 10. 

75. Va.—Chesapeake & O. Ry. Co. v. 
Nickel, 161 S.E. 248, 157 Va. 382. 

76. Ala.—Alaga Coach Line v. Foy, 
150 So. 493, 227 Ala. 506—Alabama 
Power Co. v. Herzfeld, 114 So. 49, 
216 Ala. 671—Harris v. White, 101 
So. 751, 212 Ala. 54—Headley v. Mc¬ 
Call, 87 So. 355, 205 Ala. 108—Mc- 
Swean v. McSwean, 86 So. 646, 204 
Ala. 663—Franklin v. Gwin, 85 So. 
7, 203 Ala. 673. 

American Tar Products Co. v. 
Jones, 86 So. 113, 17 Ala.App. 481. 
Ariz.—Worden v. Gartin, 283 P. 279, 
36 Ariz. 92. 

Ark.—Dixie Bauxite Co. v. Webb, 63 
S.W.2d 634, 187 Ark. 1024—Wil- 
kerson v. White, 33 S.W.2d 365, 
182 Ark. 1014—Lincoln Reserve 
Life Ins. Co. v. Smith, 203 S.W. 
698, 134 Ark. 245—Ward v. Ft. 
Smith, Light & Traction Co., 185 
S.W. 1085, 123 Ark. 548. 

Colo.—Riant Amusement Co. v. 

Bailey, 255 P. 628, 81 Colo. 389. 
Conn.—Vycas v. St. George Guard 
Society, 117 A. 692, 97 Conn. 509. 
Ga.—Davis v. Davis, 139 S.E. 811, 165 
Ga. 118. 

Quillian v. Tuck, 17 S.E.2d 921, 
66 Ga.App. 472. 

.Ill.—Lowrance v. American Glycerin 
Co., 211 Ill.App. 157. See Pospisil 
v. Hajicek, 190 Ill.App. 638. 

Ind.—Board of Com’rs of Lake Coun¬ 
ty v. Hayhurst, 199 N.E. 258, 209 
Ind. 416. 

Chicago Nat. Life Ins. Co. v. 
Bellman App., 187 N.E. 686—State 


v. Snyder, App., 183 N.E. 680—Ans- 
pach v. Beyer, 162 N.E. 414, 87 
Ind.App. 672—Burlison v. Carl, 149 
N.E. 89, 83 Ind.App. 514—Cincin¬ 
nati, I. & W. R. Co. v. McGauhey, 
147 N.E. 727, 85 Ind.App. 1—Frick- 
er v. Clearwater, 135 N.E. 187, 78 
Ind.App. 456—Vandalia R. Co. v. 
La Rosa, 133 N.E. 152, 77 Ind.App. 
58—Blish v. Greer, 120 N.E. 606, 74 
Ind.App. 469. 

Iowa.—Stukas v. Warfield, Pratt, 
Howell Co., 175 N.W. 81, 188 Iowa 
878. 

Ky.—Ward v. Clark, 7 S.W.2d 1065, 
225 Ky. 173—Kentucky Traction & 
Terminal Co. v. Peel, 169 S.W. 689, 
160 Ky. 239. 

Potts v. Bowler, 1 Ky.Op. 133— 
Bowen v. Martin, 1 Ky.Op. 42. 

Me.—Boston & Maine R. R. v. Hanna- 
ford Bros. Co., 68 A.2d 1, 144 Me. 
306. 

Mass.—Reardon v. Boston Elevated 
Ry. Co., 40 N.E.2d 865, 311 Mass. 
228—U. S. Fidelity & Guaranty Co. 
v. Sheehan, 32 N.E.2d 261, 308 Mass. 
321—O’Hare v. Gloag, 108 N.E. 566, 
221 Mass. 24. 

Mo.—Robinson v. Burton, 139 S.W. 
2d 942. 

Duckworth v. Dent, App., 135 S. 
W.2d 28, reversed on other grounds 
142 S.W.2d 85, 346 Mo. 518—White 
v. McCoy Land Co., 87 S.W.2d 672, 
229 Mo.App. 1019, affirmed White v. 
Scarritt, 111 S.W.2d 18—Anderson 
v. Chicago Great Western R. Co., 
App., 71 S.W.2d 508—Hunt v. Rut- 
erbusch, App., 38 S.W.2d 503— 
Green v. Page, App., 290 S.W. 451 
—Martin v. Woodlea Inv. Co., 226 
S.W. 650, 206 Mo.App. 33—Tralle v. 
Sholtz, App., 204 S.W. 194. 

N.J.—O'Brien v. Bilow, 3 A2d 641, 121 
N.J.Law 576—Lupino v. Sestano- 
vich, 178 A. 769, 115 N.J.Law 217— 
Koch v. Koll, 164 A. 441, 110 N.J. 
Law 293. 

N.C.—Randle v. Grady, 45 S.E.2d 35, 
228 N.C. 159. 

Ohio.—Shoup v. Clemans, App., 31 N. 
E.2d 103. 

Pa.—Burke v. Prudential Ins. Co. of 
America, 27 A.2d 523, 150 Pa.Super. 
80. 

R.I.—Lister v. Lister, 106 A.2d 258— 
Silva v. Mills, 131 A 695, 47 R.I. 
193. 

Tex.—Haskell Independent School 
•Dist. v. Ferguson, Civ.App., 178 S. 
W.2d 130, error refused—Saros v. 
Strickland, Civ.App., 148 S.W.2d 865, 
error dismissed, judgment correct 
—Merchants Casualty Co. v. Bailey, 
CivApp., 113 S.W.2d 630, error dis¬ 
missed—Price v. White Line Cab 
& Baggage Co., Civ.App., 87 S.W. 
2d 1103, error dismissed—Yellow 
Cab Co. v. McCloskey, Civ.App., 82 
S.W.2d 1042, error dismissed—Tex¬ 
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as General Utilities Co. v. Nixon, 
Civ.App., 81 S.W.2d 250—Bendy v. 
W. T. Carter & Bro., Civ.App., 5 S. 
W.2d 579, affirmed, Com.App., 14 S. 
W.2d 813—Graham v. Quail Inde¬ 
pendent School Dist., Civ.App., 299 
S.W. 913—Texas Utilities Co. v. 
Clark, Civ.App„ 269 S.W. 903. 

Utah.—State v. Kranendonk, 9 P.2d 
176, 79 Utah 239. 

Vt.—Page v. McGovern, 3 A.2d 543, 
110 Vt. 166—Dyar Sales & Ma¬ 
chinery Co. v. Bleiler, 175 A. 27, 
106 Vt. 425—Hunt v. Paquette, 148 
A. 752, 102 Vt. 403—Underwood v. 
Cray, 108 A. 513, 94 Vt. 58, petition 
dismissed 111 A. 509, 94 Vt. 402. 

Va.—Walters v. Norfolk & W. Ry. 

Co., 94 S.E. 182, 122 Va. 149. 

W.Va.—Floyd v. Chesapeake & O. Ry. 

Co.. 164 S.E. 28, 112 W.Va. 66. 
Wyo.—First Nat. Bank v. Sorenson, 
217 P. 948, 30 Wyo. 136. 

4 C.J. p 86 notes 99, 1, p 87 notes 
24. 

Exception noted in statement of facts 

(1) Where authorized by statute, 
an exception to the action of the 
court in admitting evidence need not 
be preserved by a bill signed by the 
judge and filed by the clerk but may 
be reserved and noted in the state¬ 
ment of facts. 

Tex.—Houston, E. & W. T. Ry. Co. v. 
Cavanaugh, Civ.App., 173 S.W. 619. 

(2) Although parties have the 
right to have their objections and 
exceptions noted in the statement of 
facts, and thus dispense with the 
necessity of preparing bills and hav¬ 
ing the same signed by the judge 
and filed with the clerk, when they 
rely on this right, it is incumbent on 
them to present the grounds of their 
objection clearly, so that the appel¬ 
late court will not be left to conjec¬ 
ture as to which one of a great num¬ 
ber of objections and exceptions is 
presented to it for review. 

Tex.—Houston, E. & W. T. Ry. Co. v. 
Cavanaugh, supra. 

Refusal to sustain a motion to re¬ 
open the case and introduce further 
evidence will not he considered on 
appeal unless the record affirmative¬ 
ly shows that the motion was acted 
on by the court, and exceptions tak¬ 
en thereto by the complaining party. 
Okl.—Cushing Gasoline Co. v. Hutch¬ 
ins, 219 P. 408, 93 Okl. 13. 

Where exception to admission of 
evidence was stricken by an amend¬ 
ment to the bill of exceptional the 
ruling is not reviewable, although 
exception was originally saved. 

Mass.—O’Hare v. Gloag, 108 N.E. 
566, 221 Mass. 24. 

77. U.S.—Corrigan v. U. S., C.C.A 
Idaho, 82 F.2d 106. 
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the issues submitted to the jury, 77 - 5 submission or i and close argument, 78 * 5 directing* jury to give a spe- 
suppression of interrogatories, 78 the right to open | cial verdict, 79 and instructions; 89 and application 


Mo.—Howlett v. Randol, App., 39 S. 
W.2d 463. 

N.J.—Farley v. Mikulsky, 127 A. 662, 
101 N.J.Law 127. 

N.C.—Virginia Truck Growers Mfg. 
Corporation v. Moore County Mut. 
Exchange, 197 S.E. 196, 213 N.C. 
658. 

Tex.—Nami v. Harmes, Civ.App., 286 
S.W. 558. 

Vt.—Macauley v. Hyde, 42 A.2d 482, 
114 Vt. 198—Domina v. Pratt, 13 
A.2d 198, 111 Vt. 166, followed in 
13 A.2d 204, 111 Vt. 178. 

Refusal to permit counsel to use text 
hook in cross-examination of ex¬ 
pert witness 

Mo.—Morris v. E. I. Du Pont De Ne¬ 
mours & Co., 173 S.W.2d 39, 351 
Mo. 479. 

77.5 N.C.—East Coast Fertilizer Co. 
v. Hardee, 191 S.E. 725, 211 N.C. 
653. 

78. Ohio.—Poland v. Wuest, 172 N. 
E. 836, 36 Ohio App. 204. 

4 C.J. p 90 notes 25, 26. 

78.5 Mo.—Weller v. Weaver, 100 S. 
W.2d 594, 231 Mo.App. 400. 

79. Ohio.—Cincinnati St. Ry. Co. v. 
Blackburn, 186 N.E. 826, 45 Ohio 
App. 153. 

80. Ala.—National Surety Co. v. 

Boone, 151 So. 447, 227 Ala. 599— 
City of Birmingham v. Scott, 117 
So. 65, 217 Ala. 615—Daily v. 

Quinn, 94 So. 523, 208 Ala. 398— 
Southern Ry. Co. v. Clarke, 82 So. 
516, 203 Ala. 248—Oil-Well Supply 
Co. v. West Huntsville Cotton Mills 
Co., 73 So. 899, 198 Ala. 501—Capi¬ 
tal Security Co. v. Owen, 72 So. 
8, 196 Ala. 385. 

Ark.—Rogers v. St. Louis-San Fran¬ 
cisco Ry. Co., 292 S.W. 1003, 173 
Ark. 1182—Arkansas-Denning Coal 
Co. v. Yocum, 194 S.W. 34, 128 Ark. 
291—Jones v. Hunter, 189 S.W. 
1068, 126 Ark. 300. 

Colo.—La Plant v. Axelson, 209 P. 
637, 72 Colo. 95—Dourte v. Shirey, 
172 P. 423, 64 Colo. 412—Fowler 
v. Fowler, 168 P. 648, 63 Colo. 451. 
Fla.—Union Bus Co. v. Bowen, 184 
So. 17, 134 Fla. 254—Reliance 

Fertilizer Co. v. Davis, 169 So. 579, 
124 Fla. 859. 

Idaho.—Dedman v. Oregon Short 
Line R. Co., 63 P.2d 667, 57 Idaho 
160. 

Ill.—Hermann v. Haven, 258 Ill.App. 
67—Clark v. Hoering-Buchholz Co., 
254 Ill.App. 60—Meek v. Chicago 
Rys. Co., 183 Ill.App. 256. See 
Schneider v. Nowack, 189 Ill.App. 
463. 

Ind.—Chesapeake & O. Ry. Co. v. 
Perry, 125 N.E. 414, 71 Ind.App. 
506—Roach v. Cumberland Bank, 
111 N.E. 320, 60 Ind.App. 547— 
Baltimore & 0. ! S. W. R. Co. v. Mc¬ 


Cord, 105 N.E. 516, 56 IndApp. 
382. 

Iowa.—Mid-West State Bank v. 
Struble, 212 N.W. 377, 203 Iowa 82 
—Des Moines Marble & Mantel Co. 
v. Seevers, 207 N.W. 743, 201 Iowa 
642—Griffin v. McNeil, 201 N.W. 
78, 198 Iowa 1359—Welpton v. 

Marshall, 186 N.W. 854. 

Ky.—Bays v. Cox’ Adm'r, 229 S.W.2d 
737, 312 Ky. 827—Beaver Dam Coal 
Co. v. Daniel, 13 S.W.2d 254, 227 
Ky. 423—Miller v. Noell, 237 S.W. 
373, 193 Ky. 659—Kalaher’s Adm’r 
v. Independent Life Ins. Co., 189 S. 
W. 211, 172 Ky. 289. 

Mass.—Lane v. Epinard, 63 N.E.2d 
463, 318 Mass. 664—Stowell v. H. 
P. Hood & Sons, 193 N.E. 234, 288 
Mass. 555—May v. Angoff, 172 N. 
E. 220, 272 Mass. 317—Titcomb v. 
Bay State Grocery Co., 150 N.E. 
874, 254 Mass. 599—Chandler v. 
Prince, 109 N.E. 374, 221 Mass. 495 
—Ogden v. Aspinwall, 107 N.E. 448, 
220 Mass. 100. 

Minn.—Judkins v. Sprague, 187 N.W. 
705, 152 Minn. 1. 

Mo.—Freyer v. Morris, 151 S.W.2d 
1109—In re Thomasson’s Estate, 
144 S.W.2d 79, 346 Mo. 911. 

Arnold v. Iowa State Ins. Co., 
App., 44 S.W. 2d 865—Smith v. 
Brougher, App., 274 S.W. 532—Wil¬ 
lis v. Newhouse, App., 247 S.W. 
216—Budde v. United States In¬ 
candescent Lamp Co., 181 S.W. 
1034, 193 Mo.App. 151. 

Mont.—Laird v. Berthelote, 206 P. 
445, 63 Mont. 122. 

N.H.—Whelton v. Daly, 37 A.2d 1, 93 
N.H. 150. 

N.J.—Willows v. Meyer & Bush Co., 
131 A. 882, 4 N.J.Misc. 78. 

N.C.—Brown v. Loftis, 40 S.E.2d 421, 
226 N.C. 762—Moyle v. Hopkins, 21 
S.E.2d 826, 22 N.C. 33—Redmon v. 
Roberts, 150 S.E. 881, 198 N.C. 161. 
Okl.—Garrett v. Mayor, 216 P.2d 965, 
202 Okl. 602—Sheppard v. Gaddy, 
215 P.2d 827, 202 Okl. 489—Hay¬ 
ward v. St. Louis & S. F. Ry. Co., 
166 P.2d 774, 196 Okl. 576—Malon¬ 
ey v. Albert, 148 P.2d 199, 194 
Okl. 119—Hamil v. Murphy, 75 P. 
2d 405, 181 Okl. 523—Bailey v. 
Magnolia Petroleum Co., 19 P.2d 
373, 162 Okl. 113—Perry v. Myers, 
259 P. 556, 127 Okl. 27—Keaton v. 
Taylor, 245 P. 56, 114 Okl. 167— 
Folsom-Morris Coal Mining Co. v. 
Superior, 237 P. 89, 110 Okl. 134— 
Harrell v. Dutton, 232 P. 33, 105 
Okl. 169—Fisher v. Woolery, 221 
P. 45, 94 Okl. 110—Henthorn v. 
Tidd, 164 P. 783, 63 Okl. 280—Ful- 
lerton-Stuart Lumber Co. v. Bad¬ 
ger, 158 P. 376, 59 Okl. 135—Shaw- 
acre v. Morris, 152 P. 835, 52 Okl. 
142. 


Or.—McPherson v. Oregon Trunk 
Ry., 102 P.2d 726, 165 Or. 1—Green 
Mountain Log Co. v. Columbia & 
N. R. R. R., 30 P.2d 1047, 146 Or. 
461—State ex rel. Mitchell v. U. S. 
Fidelity & Guaranty Co., 24 P.2d 
1037, 144 Or. 535. 

S.D.—Eller v. Lord, 154 N.W. 816, 36 
S.D. 377—U. S. Liability Ins. Co. v. 
Baggett, Civ.App., 285 S.W.2d 804, 
refused no reversible error—Cam¬ 
den Fire Ins. Ass’n v. Brown, Civ. 
App., 109 S.W.2d 280, error dis¬ 
missed—St. Paul Mercury Indem¬ 
nity Co. v. Mullins, Civ.App., 73 S. 
W.2d 932—Mansfield v. Gerding, 
Civ.App., 203 S.W. 462—Beadle v. 
McCrabb, Civ.App., 199 S.W. 355, 
error refused—Powell v. Archer 
County, Civ.App., 198 S.W. 1037, 
error refused—Yates Mercantile 
Co. v. Farmers' Guaranty Bank of 
Jacksonville, Civ.App., 194 S.W. 
1157—Cleveland v. Stanley, Civ. 
App., 177 S.W. 1181—Connor v. 
Uvalde Nat. Bank, Civ.App., 172 S. 
W. 175—Williams v. Phelps, Civ. 
App., 171 S.W. 1100. 

Vt.—City Elec. Service & Equipment 
Co. v. Estey Organ Co., 91 A.2d 
562, 117 Vt. 318. 

Va.—Liberty Mut. Ins. Co. v. Tiller, 
53 S.E.2d 814, 189 Va. 544. 

Wash.—Anionetani v. Green, 233 P. 
1117, 133 Wash. 399—Shamek v. 
Metropolitan Bldg. Co., 220 P. 816, 
127 Wash. 336—Hill v. Arthur, 173 
P. 1092, 103 Wash. 187—Fitzgerald 
v. City of Centralia, 173 P. 631, 102 
Wash. 586—Harris v. City of Brem¬ 
erton, 147 P. 638, 85 Wash. 64, Ann. 
Cas.l916C 160. 

4 C.J. p 88 notes 12-14. 

“No exceptions are presented in 
the record to the instructions given 
the jury by the court, nor to any 
refusal of the court to give instruc¬ 
tions requested by appellant at the 
trial. It must therefore be conclu¬ 
sively presumed that the court fully, 
fairly, and correctly instructed the 
jury as to damages properly recov¬ 
erable in the action.” 

S.D.—Eller v. Lord, 154 N.W. 816, 
818, 36 S.D. 377. 

By whom taken. 

Where it appears that certain in¬ 
structions were given on the court’s 
own motion, and that they were ex¬ 
cepted to, but it does not appear 
which party excepted, assignments of 
error to the instructions cannot be 
considered. 

Ind.—Indiana, etc., R. Co. v. Bundy, 
53 N.E. 175, 152 Ind. 590. 

4 C.J. p 89 note 15. 

Compliance with statutory require¬ 
ments 

(1) With respect to an exception 
to the charge of the court or refusal 
1 of requested instructions, compliance 
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of the rule has further been made with respect to i judge’s findings of facts and conclusions of law, 82 
rulings of the trial court as to the verdict, 81 the | 


with statutory requirements must be 
shown by the record. 

Tex.—-Bohn v. Burton-Lingo Co., Civ. 
App., 175 S.W. 173—Stephenville, 
N. & S. T. Ry. Co. v. Wheat, Civ. 
App., 173 S.W. 974—Schrader v. In¬ 
ternational & G. N. Ry. Co., Civ. 
App., 172 S.W. 201—Gulf. C. & S. 
F. Ry. Co. v. Texas Packing: Co., 
Civ.App., 172 S.W. 195, affirmed 37 
S.Ct 487, 244 TJ.S. 31, 61 L.Ed. 970 
—Gunter v. Merchant, Civ.App., 
172 S.W. 191, rehearing: denied Civ. 
App., 173 S.W. 260, and reversed 
on other grounds Com.App., 213 S. 
W. 604—Galveston, H. & S. A. Ry. 
Co. v. Kellogg, Civ.App., 172 S.W. 
180—Anderson & Day v. Darsey, 
Clv.App., 171 S.W. 1089—Interna¬ 
tional & G. N. Ry. Co. v. Feldman, 
Civ.App., 170 S.W. 133—Texas & 
P. Ry. Co. v. Hubbard, Civ.App., 
169 S.W. 1058—Texas & P. Ry. Co. 
v. Moody, Civ.App., 169 S.W. 1057 
—Texas & P. Ry. Co. v. Beaird, Civ. 
App., 169 S.W. 1050—Crow v. Chil¬ 
dress, Civ.App., 169 S.W. 927—Tay¬ 
lor v. Butler, Civ.App., 168 S.W. 
1004—George W. Saunders Live 
Stock Commission Co. v. Kincaid, 
Civ.App., 168 S.W. 977—City of Ft. 
Worth v. Morgan, Civ.App., 168 S. 
W. 976—Heath v. Huffhines, Civ. 
App., 168 S.W. 974—National Nov¬ 
elty Import Co. v. Griffin & Grif¬ 
fin, Civ.App., 168 S.W. 85—Lester 
v. Hutson, Civ.App., 167 S.W. 321. 

(2) Although the order of the 
court fails to show that appellant 
excepted to action of the court in 
overruling objections, such objec¬ 
tions are not waived where the stat¬ 
ute providing for the filing of ob¬ 
jections and exceptions to the charge 
by the court, according to the tran¬ 
script, was fully complied with. 

Tex.—San Antonio Amusement Co. v. 

Easterling, Civ.App., 71 S.W.2d 350. 

(3) Under a statute so providing, 
the appellate court has no power to 
review the action of the trial court 
in refusing or giving special instruc¬ 
tions unless the exceptions and es¬ 
sential statutory facts are embodied 
in a written bill of exceptions veri¬ 
fied by the trial court, 

Tex.—Schraub v. Uhr, Civ.App., 198 
S.W. 415. 

(4) “A general exception to each 
instruction did at one time make a 
sufficient basis for appellate review. 
But, under the statute in force dur¬ 
ing the time of this trial, more was 
required than to make ‘an’ exception' 
of record. There must be of record 
what the exception was, and the re-' 
view here will be limited to what the 
exception presents.” 

Iowa.—Shilling v. Sioux City Gas & 
Electric Co., 169 N.W. 416, 417, 184> 
, Iowa 1153, , * 


(5) Although exceptions are not 
embodied in statement of facts, 
where the record shows that the in¬ 
structions were taken in time, al¬ 
lowed by order of the court, and ex¬ 
ceptions and order are a part of the 
transcript, and are certified therein 
by the clerk, this is sufficient under 
a statute so providing. 

Wash.—Ferine Machinery Co. v. 

Buck, 156 P. 20, 90 Wash. 344. 

Exception held sufficiently shown by 
record 

(1) Generally. 

Kan.—Mitchell v. Dawson, 191 P.2d 

913, 164 Kan. 630. 

Or.—State ex rel. Mitchell v. U. S. 

Fidelity & Guaranty Co., 24 P.2d 

1037, 144 Or. 535. 

Tex.—Gulf Coast Transp. Co. v. 

Standard Milling Co., Com.App., 

252 S.W. 751. 

Va.—Atlantic Co. v. Roberts, 20 S.E. 

2d 520, 179 Va. 669. 

(2) Where the record shows that 
after an exception to a part thereof 
was taken, the court concluded the 
oral charge, it sufficiently shows that 
the exception was taken pending the 
trial and before the jury retired. 

Ala.—Capital Security Co. v. Owen, 

72 So. 8, 196 Ala. 385. 

(3) “While, no doubt, it is the bet¬ 
ter practice for the bill of exceptions 
to affirmatively recite that the ex¬ 
ception was taken during the trial 
and before the jury left the bar to 
consider their verdict, we are of opin¬ 
ion that the expression in the two 
cases [Carter v. T. C., I. & R. R. Co., 
61 So. 65. 180 Ala. 367; Oil Well Sup¬ 
ply Co. v. West Huntsville Cotton 
Mills Co., 73 So. 899, 198 Ala. 501] 
that this fact must ‘affirmatively ap¬ 
pear’ is misleading in tendency, and 
that the recital that the party 'duly 
and legally excepted,’ coming to us 
as it does, with the approval of the 
trial judge, affirmatively shows a 
timely exception.” 

Ala.—Sovereign Camp, W. O. W., v,, 

Gay, 117 So. 78, 81, 217 Ala. 543. 

(4) Where the record on appeal 
showed that a certain instruction 
was requested and denied, and that 
another conflicting instruction was 
given and excepted to, the record was 
sufficient to show that exception to, 
the instruction was taken before it 
was given, according to the rule of 
court applicable. 

Colo,—City of Leadville v. McDon¬ 
ald, 186 P. 715, 67 Colo. 131. 

(5) “It does appear competently 
that the exceptions were made In; 
time and that they were entered of 
record. The abstract is presumed toi 
set forth the record,, and the ab-| 
stract, recited 4 that certain exceptions,; 
fully set out, were taken to the>in-l 
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struction. No abstract by the appel¬ 
lee denies this. We hold that the 
assertion in the motion to strike that 
the exceptions have not been duly 
preserved, because found in a short¬ 
hand record which is not a bill of 
exceptions, cannot avail against the 
record entry that exceptions were 
made in time, were entered of rec¬ 
ord, and a setting forth in the ab¬ 
stract what these exceptions were.” 
Iowa.—Shilling v. Sioux City Gas & 
Electric Co., 169 N.W. 416, 417, 184 
Iowa 1153. 

Identity of instructions excepted to 

“There is a reference in the order 
of the court to instructions Nos. 1, 
2, 3, 4, and 5 given by the court, to 
the effect that appellant excepted 
thereto. However, this reference is 
not sufficient to identify those in¬ 
structions as the instructions which 
are set out in the transcript of evi¬ 
dence and to which no objection or 
exception is shown.” 

Ky.—Beaver Dam Coal Co. v. Dan¬ 
iel, 13 S.W.2d 254, 256, 227 Ky. 
423. 

Instruction fundamentally erroneous 

Where, however, an instruction in¬ 
cludes a statement of the law which 
is fundamentally erroneous, with re¬ 
spect to an issue to be determined by 
the jury, it has been held that it is 
not necessary, in order to predicate 
error on the giving of such instruc¬ 
tion, that the record show an excep¬ 
tion. 

Kan.—Richardson v. Business Men’s 
Protective Ass’n of Lincoln, Neb., 
284 P. 599, 129 Kan. 700. 

Secital in motion for new trial 
A recital in a motion for new trial 
that “the court erred in the giving 
of each and every instruction to the 
jury, to the giving of which defend¬ 
ant at the time excepted, and such 
exception was so noted by the report¬ 
er in his record,” is insufficient as an 
exception to the giving of an instruc¬ 
tion, where the record does not sus¬ 
tain the recital. 

Iowa.—Dunnick v. Hagedorn, 195 N. 
W. 994, 196 Iowa 1067. 

Statement of exception on instruc¬ 
tions or request signed by the judge 
and filed with the clerk Is sufficient 
in certain jurisdictions. 

Kan.—Brakefleld v. Shelton, 92 P. 
709, 76 Kan. 451. 

81. Ga.—Southern Ry. Co. v. Floyd 
County, 141 S.E. 497, 37 Ga.App. 
689. 

4 C.J. p 91 note 29. 

82. Ind.—Patterson ▼. Gary Land 
, Co., 188 t N.E. 6§5, 110 Ind.App. 644. 
N.C.—Wilson v. Beasley, 134 S.E. 485, 

192 231. 

OfcL—Folsom v. Wortham, 293 P.2d 
351—Leidig v. Hooves, 238 P.2d 
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and the final judgment in the case, 83 or with re- | spect to the nunc pro tunc amen dmen t of the 


402—Fitzgerald v. Caldwell, 259 P. 
209, 126 Okl. 162. 

Or.—Cody v. Black, 191 P. 319, 97 
Or. 343, petition denied 192 P. 282, 
97 Or. 343—Cassity v. Wilson, 149 
P. 1018, 76 Or. 595. 

R.I.—F. D. McKendall Lumber Co. v. 

Ramieri, 126 A.2d 560. 

4 C.J. p 79 note 53, p 90 note 28. 

If so provided by statute, the spe¬ 
cial finding of facts by the trial 
judge, where the cause is tried with¬ 
out a jury, and the judgment of the 
■court thereon are subject to review, 
although the bill of exceptions shows 
no exception reserved; 

Ala.—Stafford v. Colonial Mortgage 
& Bond Co., 130 So. 383, 221 Ala. 
•636. 

Refusal to make or file findings or 
conclusions 

<1) The record must show that 
proper exception was made to the 
failure or refusal of the trial court 
to make findings of fact and file con¬ 
clusions of law. 

Mass.—Norcross v. Mahan, 186 N.E. 
504, 283 Mass. 403—Conde Nast 
Press v. Cornhill Pub. Co., 152 N. 
E. 246, 255 Mass. 480. 

Okl.—Fitzgerald v. Caldwell, 259 P. 
209, 126 Okl. 162. 

Tex.—Kennedy v. Kennedy, Civ.App., 
210 S.W. 581, 583, error refused. 
Vt.—White River Chair Co. v. Con¬ 
necticut River Power Co. of New 
Hampshire, 162 A. 859, 105 Vt. 
24. 

4 C.J. p 79 note 53. 

(2) “It is clear that this is a mat¬ 
ter that may be waived, and the 
mere request for findings and the 
subsequent failure of the judge to 
comply therewith does not present 
s,n objection or exception to his omis¬ 
sion or failure; and we are of the 
^opinion that the record must dis¬ 
close, either by formal bill of excep¬ 
tion or otherwise, that the appellant 
has seasonably complained of the 
trial court’s failure or refusal; oth¬ 
erwise, the matter may be regard¬ 
ed as waived, or the request with¬ 
drawn." 

Tex.—Kennedy v. Kennedy, supra. 

(3) Under a chancery rule Impos¬ 
ing such requirement, an’alleged er¬ 
ror in failing to make certain find¬ 
ings will not be considered on ap¬ 
peal where the bill, presenting the 
questions for review, does not-speci¬ 
fy the grounds of exception. 

Vt.—Dyar Sales & Machinery Co. v. 

^teller, 175 A. 57, 106 Vt. 425- 
Gray v. Brattleboro Trust Co., 122 
A. 670, 97 Vt. 270. 

Sufficiency of evidence .to sustain 
judgment or finding . . : 

i , (1) Ip ,a trial by. the, court without; 
a jury* where no proper, exception to | 
the findings [or t the Ju^flenfc.is saved 
in the record or bill of^exceptions, an | 


objection that the evidence is insuf¬ 
ficient to support the findings or 
judgment will not be considered on 
appeal. 

Cal.—Gosliner v. Briones, 204 P. 19, 

187 C. 557. 

Colo.—Dourte v. Shirey, 172 P. 423, 
64 Colo. 412. 

Vt.—Corey v. McLean, 135 A. 10, 100 
Vt. 90. 

Wis.—Jacot v. Hanson's Estate, 187 
N.W. 985, 177 Wis. 168. 

4 C.J. p 91 note 42. 

(2) Where a bill of exceptions does 
not specify wherein the evidence 
fails to sustain the findings, the con¬ 
tention that the findings are not sup¬ 
ported by the evidence cannot be 
considered. 

Cal.—Gosliner v. Briones, supra— 
Martin v. Hildebrand, 191 P. 676, 
183 C. 270—Carter v. Canty, 186 
P. 346, 181 C. 749. 

Edwards v. Wilson, 204 P. 39, 55 
C.A 722—Newbury v. Lineberger, 

188 P. 72, 45 C.A. 556. 

(3) Under a statute providing for 
the making and filing of exceptions 
to findings of fact or conclusions of 
law, where a bill of exceptions does 
not contain exceptions to findings, 
the evidence to support them cannot 
be reviewed. 

Wis.—Jacot v. Hanson’s Estate, 187 
N.W. 985, 177 Wis. 168. 

(4) In the absence of a record 
showing of exceptions because of the 
insufficiency of the evidence, the only 
question open for review is the suffi¬ 
ciency of the findings to support the 
judgment. 

U.S.—Eagle Min., etc., Co. v. Hamil¬ 
ton, N.M., 31 S.Ct. 27, 218 U.S. 
513, 54 L.Ed. 1131. 

Wash.—Poor v. Cudihee, 79 P. 1105, 
37 Wash. 609. 

Showing of exceptions to conclusions 
of law held sufficient 

(1) Where the record shows that 
on the day when the conclusions of 
law were filed appellants excepted 
separately and severally to certain 
designated conclusions of law, it is 
sufficient. 

Ind.—Patterson v. Gary Land Co., 
188 N.E. 685, 110 Ind.App. 644. 

(2) Fact that the exceptions of 
record precede a conclusion of law 
makes no difference; it is sufficient 
if such exceptions are of record in 
the same entry in which the con¬ 
clusion is found. 

Ind.—Indianapolis Abattoir Co. v. 
Penn Beef Co., 144 N.E. 573, 83 
Ind.App. 144, rehearing denied In¬ 
dianapolis Abattoir’s Co. v.« Penn 
Beef Co., 145 N.E. 10, 83 Ind.App. 
144. • - 

83. Ga.—Rutledge & Summerour y. 

Gwinnett County, 85 S.E. 121, 143 
| Ga. 39L . 


Willis v. Daniel, 148 S.E. 301, 
39 Ga.App. 670—Southern Ry. Co. 
v. Floyd County, 141 S.E. 497, 37 
Ga.App. 689—Moore v. Prudential 
Life Ins. Co. of America, 126 S.E. 
856, 33 Ga.App. 566—McLeod v. 
Mills, 113 S.E. 699, 29 Ga.App. 87 
—Tates v. Olivent, 111 S.E. 824, 28 
Ga.App. 518. 

Tex.—Jones v. Baugh, Civ.App., 277 
S.W. 1091—Rossetti v. Benavides, 
Civ.App., 195 S.W. 208, error re¬ 
fused—Levy v. Engle Bros. Co., 
Civ.App., 192 S.W. 548. 

Vt.—Temple v. Atwood, 137 A. 321, 
100 Vt. 366. 

4 C.J. p 90 note 27. 

"In order to give this court juris¬ 
diction of the case, the bill of excep¬ 
tions must contain a general or a 
specific exception, assigning error on 
the final judgment in the court be¬ 
low. Where the rendition of such a 
judgment is recited without such an 
assignment of error thereon, and the 
only assignment of error in the bill 
of exceptions is upon an interlocu¬ 
tory judgment, this court is without 
jurisdiction of the writ of error, and 
a motion to dismiss the writ must 
be sustained." 

Ga.—Tates v. Olivent, 111 S.E. 824, 
28 Ga.App, 518. 

Showing of exception to decision on 
agreed case 

"It is well settled in this state 
that a motion for a new trial is not 
contemplated in an agreed case, as 
the facts would necessarily be the 
same on a second trial, and there 
would be nothing gained thereby; 
that, the facts being agreed upon, 
there is no question for decision, ex¬ 
cept the law arising upon such facts, 
as in a demurrer to the evidence, or 
on a special finding of facts by the 
court; that a question of law in such 
case is saved by an exception to the 
decision of the trial court upon the 
agreed case, and unless the record 
shows that such an exception was 
taken to the decision at the proper 
time, no question will be presented 
on appeal." 

Ind.—Aubain v. United Brotherhood 
of Carpenters and Joiners of Amer¬ 
ica, 115 N.E. 78, 63 Ind.App. 636. 

Exception to judgment held suffi¬ 
ciently shown 

Where the judgment order was 
made part of the bill of exceptions, 
and at its foot the court had noted 
exceptions by each party, and allow¬ 
ed defendant a bill of exceptions 
showing no exception otherwise, it 
must be taken that defendant took 
and was allowed an exception to the 
judgment. 

Vt.—Skelley v. Skelley, 92 A. 234, 88 
Vt. 254. 
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final judgment. 84 Likewise, assignments of error 
to the action of the court below on a case re¬ 
served in accordance with the rules discussed supra 
§ 390, will not be considered on appeal, unless 
the record discloses an exception thereto. 85 

Exceptions to master’s or referee’s report. Unless 
only the conclusions of law are questioned, 86 excep¬ 
tions to the report of a master or referee must, as a 
rule, be incorporated in the record, 87 as must, also, 
an exception to a ruling of the court with respect to 
such a report. 88 

§ 719. Motions for New Trial 

As will appear infra §§ 720-726 the action of the 
trial court with respect to a motion for a new trial, 


or objections required to be preserved by such a mo¬ 
tion, will usually not be considered by the reviewing 
court unless the record shows such a motion prop¬ 
erly made, the ruling thereon, and exception there¬ 
to. 

§ 720. -Necessity for Showing 

The record must show a motion for a new trial in> 
order to authorize a review of the action of the lower 
court in granting or refusing such motion or the consider- 
ation of matters and alleged errors which should have 
been brought to the attention of the trial court by the- 
motion. 

The record must show the motion for a new trial' 
in order to authorize a review of the action of the 
lower court in granting or refusing a motion for a 
new trial, 89 or the consideration of matters 90 and 


Record showing 1 of exception to final 
judgment held unnecessary 

(1) Where the final judgment con¬ 
stitutes a matter of record and hence 
is self-preserving, it has been held 
unnecessary to save, by bill of ex¬ 
ceptions, an exception to the rendi¬ 
tion and entry of the judgment in 
order to have it reviewed. 

Mo.—State ex rel. May Department 
Stores v. Haid, 38 S.W.2d 44, 327 
Mo. 567. 

(2) If the evidence is made part 
of the record by certificate of the 
court or otherwise, it is sometimes 
held unnecessary to show that the 
judgment was excepted to. 

W.Va.—Board of Education v. Par¬ 
sons, 24 W.Va. 551. 

4 C.J. p 91 note 41. 

(3) Where a motion for a new tri¬ 
al, in which the unsuccessful party 
raised questions as to sufficiency of 
evidence, correctness of rulings in 
excluding or admitting it, and other 
questions of law, was refused, the 
movant may have a bill of excep¬ 
tions, and in bill of exceptions to 
judgment denying new trial it is un¬ 
necessary that he except to judgment 
previously rendered. 

Ga.—Holston Box & Lumber Co. v. 
Vonberg & Bates, 129 S.E. 92, 160 
Ga. 813, answer to certified ques¬ 
tions conformed to 129 S.E. 562, 
34 Ga.App. 298. 

(4) Although the record does not 
show that any exception was taken 
to the judgment, the appellate court 
is not precluded from considering and 
disposing of trial questions properly 
raised and brought before the court 
by a bill of exceptions. 

Vt.—Conn Boston Co. ▼. Griswold, 
157 A. 57, 104 Vt. 89. 

Statement in entry of judgment con¬ 
strued 

A statement of trial court in its 
entry of judgment, “The defendant 
excepts to such judgment. Exception 
allowed and granted/* was suscepti¬ 


ble to interpretation that it was in¬ 
tended only to save an exception for 
defendant, and not that exception to 
the judgment was sustained, and ac¬ 
tion taken by trial court, in ruling on 
motion for new trial, to clarify the 
record was proper. 

Iowa.—Wessman v. Sundholm, 291 N. 
W. 137, 228 Iowa 344. 

84. Ala.—Ory-Cohen v. Taylor, 94 
So. 525, 208 Ala. 520. 

Floyd v. Lamar, 69 So. 227, 13 
Ala.App. 504. 

85. Pa.—Keefer v. Pacific Mut. Ins. 
Co., 51 A. 366, 201 Pa. 448, 88 Am. 
S.R. 822. 

4 C.J. p 91 note 44 [a]. 

86. Ill.—Clavey v. Bchnadt, 112 N.E. 
360, 272 111. 464. 

87. Mo.—Van Hoose v. Hines, App., 
180 S.W. 30. 

4 C.J. p 87 note 5. 

Maimer of bringing up exceptions 

(1) As a general rule, exceptions 
to the report of a master or a referee 
must either be incorporated in the 
bill of exceptions or be so referred to 
as to identify them. 

Ind.—Lee v. State, 88 Ind. 256. 

Mass.—O’Brien v. Keefe, 56 N.E. 588, 
175 Mass. 274. 

4 C.J. p 88 note 7. 

(2) It has been held, on the other 
hand, that while the better practice 
is to bring up these exceptions in the 
transcript of the record, the appeal 
will not be dismissed because they 
are brought up in the bill of excep¬ 
tions. 

Ga.—Collinsville Granite Co. v. Phil¬ 
lips, 51 S.E. 666, 123 Ga. 830. 

(3) Recitals of the exceptions in 
the decree will not suffice. 

Ill.—Beck v. Stoddard, 118 Ill.App. 
370. 

4 C.J. p 88 note 6. 

88 . Mo.—Springfield Gas & Electric 
Co. v. Southern Surety Co. of Okla¬ 
homa, App., 250 S.W. 78. 
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Record held to show exception to rul¬ 
ing sustaining exceptions to ref¬ 
eree’s report 

Mo.—Springfield Gas & Electric Co. 
v. Southern Surety Co. of Oklaho¬ 
ma, supra. 

89. Ala.—Hasty v. Hasty, 69 So.2d 
282, 260 Ala. 90—Southern Ry. Co. 
v. McCourry, 130 So. 216, 221 Ala. 
600—Powell v. Folmar, 78 So. 47, 
201 Ala. 271. 

Fisher v. Prescott, 166 So. 439, 27 
Ala. App. 101. 

Fla.—Alexander v. Rhine, 82 So. 831» 
78 Fla. 313. 

Kan.—In re Michaux’s Estate, 233 P. 

2d 510, 171 Kan. 417. 

Ky.—Norfolk & W. Ry. Co. v. Blev¬ 
ins, 220 S.W.2d 825, 310 Ky. 367. 

La.—Pickier v. Boone, App., 56 So. 2d! 
609. 

Mo.—Shanks v. St. Joseph Finance &- 
Loan Co., 170 S.W.2d 135, 237 Mo. 
App. 1050. 

Okl.—Ewart V. Wills, 178 P. 87, 72: 
Okl. 23. 

S.C.—Bryan v. Bryan, 61 S.E.2d 177,. 
217 S.C. 555. 

Tex.—Rowney v. Rauch, Civ. App., 
258 S.W.2d 371, error refused— 
Burkhalter v. Webb, Civ.App., 209- 
S.W. 216. 

Wyo.—Riverton State Bank v. Rich¬ 
ards, 246 P. 29, 35 Wyo. 4. 

4 C.J. p 92 note 48. 

Necessity of motion for new trial to- 
right of review see supra §5 352- 
365. 

90. Ala.—Richards v. Williams, 165- 
So. 820, 231 Ala. 450. 

Mo.—Overbeck v. Cutter, App., 57 S. 
W.2d 727. 

Nev.—Gill v. Goldfield Consol. Mines- 
Co., 184 P. 309, 43 Nev. 1. 

S.C.—Medlin v. Vanderbilt, 130 S.E. 

893, 133 S.C. 256. 

4 C.J. p 93 note 49. 

Cross petition In error could not be 
considered, where record showed fil¬ 
ing of no motion for new trial by- 
cross appellant. ' 



4A G. J. S. APPEAL & ERROR § 720 


alleged errors 91 which should have been brought to 
the attention of the trial court by such motion. It 
has been held, however, that the court may pass 


on the questions presented by the assignment of 
errors even though no motion for a new trial ap¬ 
pears in the record. 91 * 5 


Okl.—U. S. Fire Ins. Co. v. McBurney, 
73 P.2d 407, 181 Okl. 297. 

91. Ark.—W. M. Swilley & Sons v. 
Goodwin, 7 S.W.2d 4, 177 Ark. 523 
—Security Finance Co. v. Mills & 
Bryant Furniture Co., 298 S.W. 330, 
174 Ark. 1180—Kromer v. Central 
Coal & Coke Co., 195 S.W. 370, 129 
Ark. 86. 

Ill.—See Fuller v. Oettle, 201 Ill.App. 
57. 

Kan.—Place v. Kansas State High¬ 
way Commission, 255 P.2d 1004, 174 
Kan. 296—Tucker v. Hankey, 250 
P.2d 784, 173 Kan. 593—Robinson 
v. Davis, 174 P.2d 111, 162 Kan. 44. 
Mo.—Shanks v. St. Joseph Finance & 
Loan Co., 170 S.W.2d 135, 237 Mo. 
App. 1050—Canty v. Lehmkuhl, 
App., 164 S.W.2d 132—Fischman v. 
Kahn, App., 67 S.W.2d 776—Over¬ 
beck v. Cutter, App., 57 S.W.2d 727 
—City of Weston v. Bank of Greene 
County, App., 192 S.W. 126. 

Nev.—Harper v. Lichtenberger, 99 P. 
2d 474, 59 Nev. 495—Warren v. Wil¬ 
son, 220 P. 242, 47 Nev. 259. 

Okl.—Leidig v. Hoopes, 288 P.2d 402 
—City of Altus v. Martin, 94 P.2d 
1, 185 Okl. 446—Gassaway v. Ski- 
veers, 75 P.2d 1149, 182 Okl. 9— 
McCann v. Rees, 155 P. 568, 55 Okl. 
315. 

Tex.—J. G. Smith Grain Co. v. Payne, 
Civ.App., 290 S.W. 841—Hutchinson 
v. Barnum Oil Corporation, Civ. 
App., 290 S.W. 810—Hutchinson v. 
Barnum, Civ.App., 290 SW. 809— 
McClure v. Missouri State Life Ins. 
Co., Civ.App., 288 S.W. 270. 

W.Va.—Kent v. Lauthers, 120 S.E. 
598, 95 W.Va. 245—Payne v. Riggs, 
92 S.E. 133, 80 W.Va. 57—Freeburn 
v. Baltimore & O. R. Co., 91 S.E. 
■990, 79 W.Va. 789. 

Wyo.—Posvar v. Pearce, 263 P. 711, 
37 Wyo. 509—Hall Oil Co. v. Bar- 
quin, 237 P. 255, 33 Wyo. 92— 
Schmidt v. First Nat. Bank, 212 P. 
651, 29 Wyo. 260. 

4 C.J. p 93 note 50. 

JBrrors occurring at trial 

Where a case-made, certified,,^. A, 
transcript, fails to contain motion 
tor a new trial, the court may con¬ 
sider only errors, if any, that appear 
on the face of the record proper; 
■errors occurring at the trial of a 
•cause and which must be presented 
to the trial court in a motion for new 
trial cannot be considered. 

•Okl.—Canadian River R,. Co. v. Wichi¬ 
ta Falls & N. W. Ry. Co., 163 P. 
275, 63 Okl. 134. 

Evidence 

(1) Where a motion for a new tri¬ 
al is necessary to preseftfV' tber rul¬ 
ings with respect to the evidence. 


such rulings will not be reviewed, 
unless the record shows that a mo¬ 
tion for new trial was made. 

Ill.—See MacNeel v. Eisendrath, 195 
Ill.App. 20. 

S.C.—Medlin v. Vanderbilt, 130 S.E. 
893, 133 S.C. 256. 

Wyo.—Riverton State Bank v. Rich¬ 
ards, 246 P. 29, 35 Wyo. 4. 

4 C.J. p 94 note 55. 

(2) To authorize a court of re¬ 
view to consider whether or not the 
evidence justified the verdict or find¬ 
ing of the jury, the bill of excep¬ 
tions must show that a motion for 
new trial was made. 

Ill.—Anderson v. Karstens, 130 N.E. 
338, 297 Ill. 76. 

Quillman v. Cockram, 253 Ill.App. 
413—Bross v. Ramsay, 216 Ill.App. 
312—Hayes Pump & Planter Co. v. 
Vickers, 197 Ill.App. 94—Hunter v. 
Empire State Surety Co., 191 Ill. 
App. 634. See Metropolitan Dis¬ 
count Cc. v. Pitsch, 208 Ill.App. 
407. 

S.C.—Sloan v. Lee, 114 S.E. 408, 121 
S.C. 426. 

4 C.J. p 94 note 56. 

(3) To allow review of the suffi¬ 
ciency of evidence on appeal in a 
chancery case in which, pursuant to 
statute, the jury has passed on the 
question of undue influence on testa¬ 
trix, the bill of exceptions should 
show a motion for new trial. 

Ill.—Tucker v. Cole, 48 N.E. 440, 169 
Ill. 150. 

(4) Alleged error in exclusion of 
evidence could not be considered on 
appeal where record failed to dis¬ 
close that evidence was offered by ap¬ 
pellant on motion for new trial. 

Kan.—Bourgeois v. State Highway 

Commission, 292 P.2d 683, 179 Kan. 
30—Webb v. City of Oswego, 86 P. 
2d 553, 149 Kan. 156. 

(5) Where written motions and a 
written decision thereon were of rec¬ 
ord, reviewing court could properly 
review evidence, notwithstanding mo¬ 
tions and decision were not incorpo¬ 
rated into bill of exceptions. 

Wis.—Jaster v. Miller, 69 N.W.2d 265, 

269 Wis. 223. 

Findings of court 

Where a motion for a new trial is 
necessary to present the errors, ob¬ 
jections to the findings of the lower 
court, where the trial was without a 
jury, will not be considered on re¬ 
view, unless the record contains a 
motion for new trial. 

Ark.—Baker v. Martin, 128 S.W. 579, 
95 Ark. 62. 

4 C.J. p 93 note 54. 

Instructions 

Where such motion is necessary 
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to present the error, the record must 
show a motion for new trial based 
on error in the instructions. 

Ind.T.—Leforce v. Andrews, 69 S.W. 

812, 4 Ind.T. 96. 

4 C.J. p 94 notes 58, 59. 

Misconduct of jury 
Alleged errors consisting of irregu¬ 
larities in proceedings of the jury 
and in the misconduct of the jury 
were not properly presented to the 
court of appeals, where the court 
failed to find in the transcript of 
docket and journal entries the mo¬ 
tion for new trial. 

Ohio.—Ornstein v. Chesapeake & O. 

R. Co., App., 36 N.E.2d 521, appeal 
dismissed 13 N.E.2d 909, 133 Ohio 
St. 385. 

Refusal to vacate judgment 

To review a judgment refusing to 
vacate a judgment for casualty and 
misfortune, a motion for new trial 
is necessary, and motion and ruling 
thereon must appear in the case- 
made. 

Okl.—Loyal Protective Ins. Co. v. 
Edwards, 255 P. 700, 124 Okl. 240 
—Ingram v. Ingram, 250 P. 795, 122 
Okl. 59—Smith. v. Smith, 226 P. 
368, 102 Okl. 70. 

Verdict 

(1) Where a motion for a new trial 
is necessary to present the error, 
an objection to the form of the ver¬ 
dict cannot be considered in the ab¬ 
sence of a showing that a motion for 
new trial was made. 

Ind.—Weatherly v. Higgins, 6 Ind. 73. 

(2) The point that the verdict was 
contrary to the instructions of the 
court will not be considered on ap¬ 
peal where the record does not dis¬ 
close motion for new trial. 

S.C.—Sloan v. Lee, 114 S.E. 408, 121 

S. C. 426. 

(3) Alleged excessiveness of ver¬ 
dict is not reviewable where motion 
for new trial on ground that verdict 
was excessive was not embraced in 
bill of exceptions. 

Ala.—Richards v. Williams, 165 So. 
820, 231 Ala. 450. 

Mandatory statute 

A statute providing that in a case 
tried on oral testimony the tran¬ 
script before the appellate court must 
contain a motion for new trial is 
mandatory. 

Tenn.—Brockman v. Rodgers, 65 S.W. 
2d 245, 16 Tenn.App. 542. 

91.5 Tenn.—Borden Mills, Inc., v. 

Manis, 121 S.W.2d 523, 173 Tenn. 
* 440. 
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A record showing of a motion for a new trial is 
not necessary for the review of matters which are 
reviewable without such a motion, 92 and it is the 
duty of the appellate court to consider errors ap¬ 
parent on the face of the record, although the record 
fails to show that a motion for a new trial or in 
arrest of judgment was made in the trial court. 93 

§ 721. -How Shown 

The method of showing a motion for a new trial 
and the proceedings thereon in the record is con¬ 
sidered infra § 773. 

§ 722. - Grounds of Motion 

The record should disclose the grounds of the motion 
for new trial. 

Generally, the record must disclose the grounds 
on which the motion for new trial was based; 94 
and if the motion was based on affidavits it must be 


4A C.J.S. 

shown by the record that such affidavits were called 
to the attention of the trial court. 95 

§ 723. - Notice of Motion 

Where notice of a motion for new trial must be filed 
and served, the record must show compliance with such, 
requirement. 

Where notice of a motion for new trial must be 
filed and served on the adverse party, the record! 
must affirmatively show compliance with such re¬ 
quirement. 96 

§ 724. - Time of Filing 

The record must show that the motion for new trial 
was filed in time. 

It must affirmatively appear from the record that 
the motion for a new trial was filed within the time 
fixed by law, or no consideration will be given to the 
motion. 97 If the time for filing a motion for a new 


92. Tex.—Minchen v. Kimmel, Civ, 
App., 210 S.W.2d 644. 

Utah.—Neesley v. Southern Pac. It. 
Co., 99 P. 1067, 35 Utah 259, fol¬ 
lowing Law v. Smith, 98 P. 300, 34 
Utah 394. 

4 C.J. p 94 note 59%. 

Review of instructions 

Where such motion is not required 
to present the error, the appellate 
court may review the action, of the 
trial court in giving or refusing in¬ 
structions although the record does 
not contain a motion for new trial. 
Ill.—Illinois Cent. R. Co. v. O’Keefe, 
39 N.E. 606, 154 Ill. 508. 

4 C.J. p 94 note 59%. 

93. Mo.—Goar v. Belinder, 249 S.W. 
977, 213 Mo.App. 330. 

4 C. J. p 93 note 52. 

94. Ga.—Eason v. Battle, 62 S.E.2d 
380, 82 Ga.App. 785—Sommer v. 
New York Mill End Pants Co., 126 
S.E. 266, 33 Ga.App. 374. 

Ill.—See Brown v. John- L. Paraham 
Hat Co., 198 IU.App. 623. 

Kan,—Lennen v. Ogden, 161 P. 904, 
98 Kan. 747—White v, Douglas, 32 
P. 1092, 51 Kan. 402. 

Ky.—Miller v. Noell, ,237 S.W. 373, 
193 Ky. 659. 

Ohio.—Cleveland Nat. Fire Ins. Co. v. 

Booth, 17 Ohio App. 506. 

Okl.—Ewert v. Wills, 178 P. 87, 72 
Okl. 23. 

RJ.—Labpnte v. Alvernaz, 132 A. 732, 
47 R.I. 226. 

S.D.—Sayer v. Lee, 170 N.W. 148, 41 
S.D. 252. 

Showing that grounds of prior objec¬ 
tion were included in motion 
“In order for the appellant on ap¬ 
peal to rely upon any error contained 
in the admonitions of the court belpw 
to the jury for,a reversal o£ the 
judgment of that court it must be 


made to appear from the record that 
he at the time objected and entered 
an exception to same and also that 
they were specifically set forth and 
relied on in the grounds for a new 
trial, neither of which was done in 
this case. Civil Code, §§ 333-340, 
subsec. 8, and section 514.” 

Ky.—Miller v. Noell, 237 S.W. 373, 
375, 193 Ky. 659. 

Record held insufficient 
S.D.—Sayer v. Lee, 170 N.W. 148, 41 
S.D. 252. 

95. Cal.—In re Broad’s Estate, 19 P. 
2d 268, 129 C.A. 657. 

96. Cal.—Cormond v. United Rail¬ 
roads of San Francisco, 183 P. 218, 
41 C.A. 683. 

4 C.J. p 95 note 65. 

Copy of notice in transcript insuffi¬ 
cient 

A copy of notice of intention to 
move for new trial incorporated in 
the transcript, but not made a part 
of the judgment roll or a part of the 
bill of exceptions, cannot be consid¬ 
ered as a part of the record on ap¬ 
peal from the order granting the mo¬ 
tion. 

Cal.—Cormond v. United Railroads 
of San Francisco, supra. 

97. Ark.—Chicago, R. I. & P. Ry. Co. 
v. Greer, 58 S.W.2d 424, 187 Ark. 
101 . 

Ind.—Pittsburgh, C„ C. & St. L. R. 
Co. v. Mosher. 141 N.E. 322, 193 
Ind. 577. 

La.—Pickier v. Boone, App., 66 Sb.2d 
609. 

Mo.—State ex inf. Wright v. Morgan, 
187 S.W. 54, 268 Mo. 265. 

Goar v. Belinder, 249 S.W. 977, 
213 Mo.App. 330. 

Okl.—Lockhart v. Muskogee Refining 
Co., 150 P. 104, 48 Okl. 40,5. . ^ ... 
4 C.J. p 95 nqtes 06-r68. 
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I Rate of filing 

[ The record proper should show 
not only the filing of the motion for 
new trial, but the date of filing. 

Mo.—Angldile Computing Scale Co. 

v. Carter, App., 206 S.W. 231. 

Record held to show motion for new 
trial filed in time 

(1) Where the record showed that 
the motion for new trial was over¬ 
ruled on the day the trial was had, 
showing that the motion was filed on 
the day of judgment and within the 
required time limit was sufficient. 
Ark.—Chicago, R. I. & P. Ry. Co. v. 

Greer, 68 S.W.2d 424, 187 Ark. 101. 

(2) A record showing that the 
judgment was rendered on the first 
day of the regular term of the court, 
and that the motion for new trial 
was filed on the next day, and that 
when it was filed the court was still 
in session, and continued in session 
after the motion was overruled, suf¬ 
ficiently shows that the motion was 
filed at the same term the judgment 
was rendered. 

Mo.—Higdon v. Ming, App., 236 S.W. 

384. 

(3) A record, showing judgment 
rendered Nov. 10, 1919, and judg¬ 
ment refusing new trial rendered 
Nov. 28, 1919, was sufficient to show 
that motion for new trial was made 
and passed oh within thirty days 
from date of the judgment, notwith¬ 
standing bill of exceptions signed 
Jan. 17, 1920, containing motion for 
a xiew trial, and reciting that the 
motion “came on for'hearing during 
said term' of court,” and that the 
court overruled the motion, such re¬ 
cital not being conclusive thai; jth,&■* 
motion yap pot action within thir¬ 
ty days, and not bqirig inconsistent 
with the, record showing judgement ©a. 
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trial has been extended by order of the court or 
.agreement of counsel, the record must show these 
facts and should also show that the motion was filed 
-within the extended time; 98 but a contention that 
.an order extending the time for filing the motion 
for a new trial was not entered on the calendar of 
-■the trial court, on the purported date does not avail 
to require dismissal of the appeal on the ground that 
the motion for a new trial was not timely, in the 
absence of a showing that the actual entry was not 
.made within the required time after verdict. 98 - 5 

It is not necessary that a record on appeal should 
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show an order of continuance of the motion for a 
new trial from the term at which it was filed to that 
at which it was overruled, such continuance being 
presumed. 99 

§ 725. -Decision on Motion 

Where a motion for a new trial is necessary or in 
question, the record should show the trial judge’s ruling 
or order on the motion and the grounds for it. 

Where a motion for new trial is necessary or in 
question, the record should show the trial judge’s 
ruling or order on the motion, 1 and the grounds on 


"motion to have been acted on within 
the required time. 

Ala.—Tennessee River Nav. Co. v. 
Woodward, 88 So. 364, 18 Ala.App. 
34. 

(4) Where the verdict was retum- 
-ed on April 29, and the motion for 
.new trial filed on May 1, the motion 
was filed within three days after 
-verdict, and a motion to dismiss will 
not be sustained even though the rec¬ 
ord fails to show that the court was 
4still in session when the motion for 
new trial was made. 

Kan.—Continental Ins. Co. v. Max¬ 
well. 57 P. 1057, 6 Kan. 883. 

’98. Fla.—Citizens* Bank of Willis- 
ton v. Williams, 110 So. 252, 91 
Fla. 589. 

4 C.J. p 95 note 70. 

98.5 Iowa.—Street v. Stewart, 285 
N.W. 204, 226 Iowa 960. 

99. Mo.—Hugumin v. Hinds, 71 S.W. 
479, 97 Mo.App. 346. 

1. Ala.—Caudle v. Sears, Roebuck & 
Co., 182 So. 461, 236 Ala. 37—Gil¬ 
liland v. Dobbs, 174 So. 784, 234 
Ala. 364—Southern Ry. Co. v. Mc- 
•Courry, 130 So. 216, 221 Ala. 600— 
Smith v. Yearwood, 73 So. 384, 197 
Ala. 680, 

Fisher v. Prescott, 166 £o. 439, 
27 AlaApp. 101—Southern Ry. Co. 
v. E, L. Kendall & Co., 69 So. 328, 
14 AlaApp. 242, certiorari denied 
Ex parte Southern Ry. Co., 69 So. 
1020, 193 Ala. 681. 

■Cal.—Miles v. Rosenthal, 266 P. 320, 
90 C.A. 390. 

Fla.—International Lubricant Corpo¬ 
ration v. Grant, 175 So. 727, 128 
Fla. 670—Southard v. Johnson, 158 
So. 169, rehearing denied 16,0 So. 2, 
118 Fla. 713. 

Idaho.—Havlick v. Davidson, 100 P. 
91, 15 Idaho 787. 

111.—Deterding v. Central Illinois 
Public Service Co., 223 IllApp. 374. 
See Palmer Nat. Bank v. ‘ Lewis, 
193 IllApp. 379. 

Jnd.—Buser v. State, 161 N.E. 825, 
200 'Iwd. 11& ■ •> i -» ‘ 1 • *- 

Dickason y., Dickason, - 18 ;N.E. 2d 
,479, 107- Ind.Ap.p,^, 51,5, mandate 

, mo£ifie<L psfy other ^grounds; apd, re¬ 
hearing dep|ed ,25, NiK2d jl 0141, 107 


Ind.App. 515—In re McMillan, 196 
N.E. 259, 100 Ind.App. 470. 

Kan.—In re Michaux’s Estate, 233 P. 
2d 510, 171 Kan. 417—Klager v. 
Murphy Alfalfa, Inc., 193 P.2d 216, 
165 Kan. 130. 

Mich.—Manglares v. Passiales, 221 N. 

W. 149, 244 Mich. 188. 

Mo.—Shanks v. St. Joseph Finance & 
Loan Co., 170 S.W.2d 135, 237 Mo. 
App. 1050—State ex rel. Millspaugh 
v. Victory Home Owners’ Savings 
& Loan Co., of America, App., 291 
S.W. 1080—Angldile Computing 
Scale Co. v. Carter, App., 206 S.W. 
231. 

Okl.—Trosper v. Bray, 259 P.2d 320 
—City of Altus v. Martin, 94 P.2d 

I, 185 Okl. 446—Terrell v. Phipps, 
73 P.2d 1150, 181 Okl. 409—Russell 
v. Motor Mortg. Co., 6 P.2d 820, 154 
Okl. 49—City of Sapulpa v. Young, 
296 P. 418, 147 Okl. 179—Lester v. 

J. J. Gwin Co., 286 P. 339, 142 Okl. 
175—Alexander v. First Nat. Bank, 
277 P. 667, 136 Okl. 251—City of 
Tulsa v. Kay, 255 P. 684, 124 Okl. 
243—Dungan v. Jesko, 246 P. 1094, 
118 Okl. 217—Lockhart v. Musko¬ 
gee Refining Co., 150 P. 104. 48 
Okl. 405—Jones v. Midland Savings 
& Loan Co., 143 P. 667, 43 Okl. 601. 

Tex.—Ray v. Gage, Civ.App., 269 S. 
W.2d 411, error refused no reversi¬ 
ble error—Noblett v. Olive, Civ. 
App., 259 S.W. 305. 

Wash.—Swenland v. Gregory, 204 P. 
597, 118 Wash. 640. 

W.Va.—Payne v. Riggs, 92 SJE3. 133, 
80 W.Va, 57—Freeburn v. Balti¬ 
more & O. R. Co., 91 S.E. 990, 79 W. 
Va. 789. 

Wyo.—Hall Oil Co. v. Barquin, 237 P. 
255, 33 Wyo. 92. 

4 C.J. p 94 notes 55, 56, p 95 note 71, 
p 96 notes 74-75. 

Duty of court to enter of record or¬ 
der overruling'.motion 
It is the duty of the court to enter 
of record an order overruling a mo-, 
tion for new trial, notwithstanding 
his opinion that it was not filed in 
time ;-1 litigants, are entitled to have 
the record -show .the proceedings, ir¬ 
respective ,of whether an appeal lies, 
which is,a matter .for the appellate 
court. ■ •: 
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Tex.—Noblett v. Olive, CivApp., 259 
S.W. 305. 

Mere recital in cleric’s minutes In¬ 
sufficient 

Where the record does not contain 
an order of the court overruling a 
motion for new trial, the mere re¬ 
cital in the clerk’s minutes of the 
proceedings in the trial court that a 
motion for a new trial was in fact 
overruled and exceptions allowed is 
insufficient, in the absence of such 
order. 

Okl.—Bell v. Board of Com’rs of 
Craig County, 77 P.2d 1120, 182 Okl. 
390—Alexander v. First Nat. Bank, 
277 P. 667, 136 Okl. 251—Argentos 
v. Fidelity Building & Loan Ass’n, 
260 P. 55, 127 OkL 183—Michelson 
v. Labovitz, 251 P. 608, 122 Okl. 109 
—Sandlin v. Deer, 251 P. 608, 122 
Okl. 108—Bigpond v. Davis, 247 P. 
676, 121 Okl. 44. 

4 C.J. p 96 note 76. 

Recital in case-made Insufficient 

Where the record does not contain 
an order of the court overruling a 
motion for new trial, a mere recital 
in the case-made that the motion for 
new trial was in fact overruled and 
exceptions allowed is insufficient, in 
the absence of such order, and there 
is nothing properly before the court 
for review. 

Okl.—Ralph v. Peters, 25 P.2d 746, 
165 Okl. 301—Shinn v. Oklahoma 
City Building & Loan Ass’n, 266 P. 
435, 130 OkL 173—Brouse v. Whit¬ 
ney, 265 P. 1048, 130 Okl. 144- 
City of Tulsa v. Kay, 255 P. 684, 
124 Okl. 243—Lillard v. Meisberger, 
240 P. 1067, 113 Okl. 228. 

Sufficiency of recital 

(1) It has been held that, where a 
ruling on a motion for a new trial 
is properly brought into the record 
by bill of exceptions (see infra § 
773), a recital in the bill that the 
court overruled the motion is a suf¬ 
ficient showing of the ruling. 

Ala.—Dees v- Lindsey Mill Co., 97 So. 
647, 210 Ala. 183. 

(2) Such cases, however, draw a 
distinction between • orders overrul¬ 
ing and orders granting motions for 

' new trials, and it is held that a re- 
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which the motion was granted or refused. 2 If the 
grounds on which a new trial was granted are not 
shown it will be presumed that the trial court acted 
in the exercise of its discretionary power. 3 

§ 726. -Exception to Decision 

In the absence of statutes providing otherwise, the 
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record should generally show a proper and timely excep¬ 
tion to the order or ruling on a motion for a new trial. 

In the absence of statutes providing otherwise, 
the record must show a proper and timely exception 
to the order or ruling on a motion for new trial, 
if such order or ruling is to be reviewed or is neces¬ 
sary to the review of other orders or rulings of the 
trial court. 4 The rule that the record must show 


cital in the bill that the court grant¬ 
ed a motion for a new trial is insuf¬ 
ficient. A bill of exceptions reciting 
that the jury returned a verdict for 
defendant, and that thereupon plain- 
iff filed motion and spread same on 
the motion docket, moving the court 
to set aside and vacate the verdict 
and grant to plaintiff a new trial, 
and that the court granted the mo¬ 
tion, set aside the verdict, and grant¬ 
ed plaintiff a new trial, was insuffi¬ 
cient to present a judgment of the 
court on the motion for new trial, on 
which an appeal could be based in 
the appellate court 
Ala.—Clements v. Hodgens, 98 So. 

467, 210 Ala. 486. 

(3) A judicial statement of this 
distinction is as follows: “The bill 
of exceptions recites that the motion 
for a new trial ‘came on for hearing 
on the 28th day of September, 1923, 
and the plaintiff introduced on such 
hearing the testimony which had 
been heard on the trial of the case. 
The court overruled the motion for 
the new trial, and to such action of 
the court the plaintiff duly and legal¬ 
ly excepted.* The foregoing is a 
mere recital of the fact that the mo¬ 
tion was overruled. This was suffi¬ 
cient for the purpose. ... It 
must be conceded that, if a judgment 
granting the motion had been ren¬ 
dered, the foregoing would have been 
insufficient as a formal judgment on 
the motion to set aside the judgment 
of the court theretofore entered pur¬ 
suant to the verdict of the jury. . . 

The statute provides that the deci¬ 
sion of the court on the motion may 
be reduced to writing, etc., and in¬ 
cluded in the bill of exceptions if the 
same is to be reviewed by this court. 
. . . The decision of the court 
on the motion was a declination to 
disturb the formal judgment shown 
in the record proper. This fact and 
the exception to such action of the 
court are duly shown by the quoted 
excerpt from the bill of exceptions.’* 
Ala.—Pacific Fire Ins. Co. of New 

York v. Burnett, 102 So. 214, 215, 

212 Ala. 287. 

Record need not show judgment 

Where an appeal is taken from an 
order denying a motion for a new 
trial, for the reason that, if the or¬ 
der is reversed, the effect is to vacate 
the judgment, if any has been en¬ 
tered. 


S.D.—Bedford v. Kissick, 67 N.W. 
609, 8 S.D. 586. 

Record held sufficient 

To show that trial court properly 
considered and passed on motion for 
new trial. 

Cal.—Duff v. Schaefer Ambulance 
Service, 283 P.2d 91, 132 C.A.2d 655. 

2. Fla.—Ebersole v. Tepperman, 65 

So.2d 564. J 

Ill.—Pillow v. Long, 20 N.E.2d 896, 
299 Ill.App. 542—Couch v. South¬ 
ern Ry. Co., 14 N.E.2d 266, 294 Ill. 
App. 490. 

Kan.—In re Michaux’s Estate, 233 P. 

2d 510, 171 Kan. 417. 

Mich.—Manglares v. Passiales, 221 N. 
W. 149, 244 Mich. 188—Bennett v. 
Denton, 161 N.W. 831, 194 Mich. 610 
—Mahder v. Wax, 158 N.W. 862, 
192 Mich. 479. 

Neb.—Sautter v. Poss, 50 N.W.2d 547, 
155 Neb. 62—Greenberg v. Fire¬ 
man’s Fund Ins. Co. of San Fran¬ 
cisco, Cal., 35 N.W.2d 772, 150 Neb. 
695. 

N.J.—Jardine Estates v. Donna Brook 
Corp., 112 A.2d 298, 34 N.J.Super. 
325. 

4 C.J. p 96 note 79. 

3. N.C.—Braid v. Lukins, 95 N.C. 
123. 

4 C.J. p 96 note 80. 

4. Ala.—Martin v. Martin, 187 So. 

732, 237 Ala. 512—Caudle v. Sears, 
Roebuck & Co., 182 So. 461, 236 
Ala. 37—Gilliland v. Dobbs, 174 
So. 784, 234 Ala. 364—Bilbe v. 

Camp, 173 So. 380, 234 Ala. 54— 
Jones v. Pritchett, 169 So. 224, 232 
Ala. 611—Ashley v. McMurray, 130 
So. 401, 222 Ala. 32—Southern Ry. 
Co. v. McCourry, 130 So. 216, 221 
Ala. 600—Southern Wood Preserv¬ 
ing Co. v. McCamey, 118 So. 393, 
218 Ala. 201. 

Savas v. Palmer, 186 So. 784, 28 
Ala.App. 458—Fisher v. Prescott, 
166 So. 439, 27 Ala.App. 101—Hill 
Grocery Co. v. Nelson, 18 So.2d 432, 
31 Ala.App. 386, certiorari denied 
18 So.2d 434, 245 Ala. 598—Elliott 
v. Davis, 81 So. 139, 16 Ala.App. 
647. 

Colo.—Dourte v. Shirey, 172 P. 423, 
64 Colo. 412. 

Fla.—International Lubricant Corpo¬ 
ration v. Grant, 175 So. 727, 128 Fla. 
670—Southard v. Johnson, 158 So. 
169, 117 Fla. 666, rehearing denied 
160 So. 2, 118 Fla. 713—St. An¬ 
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drews Bay Lumber Co. v. Bernard, 
143 So. 159, 106 Fla. 232. 

Ill.—Quillman v. Cockram, 253 Ill. 
App. 413. 

Iowa.—Pullan v. Struthers, 207 N.W. 
794, 201 Iowa 709—Briggs v. As- 
kin & Marine Co., 182 N.W. 202. 
Mich.—Mahder v. Wax, 158 N.W. 862, 
192 Mich. 479. 

Mo.—Newton v. Olson-Schmidt Const. 
Co., 248 S.W. 929—Consolidated 
School Dist. No. 2 of Cass County 
v. Holland, 202 S.W. 1086. 

Shanks v. St. Joseph Finance & 
Loan Co., 170 S.W.2d 135, 237 Mo. 
App. 1050—Newberry v. City of St. 
Louis, 109 S.W.2d 876, 234 Mo.App. 
104—Menke v. Farmers Produce 
Exchange Co-op. Ass'n No. 30, App., 
101 S.W.2d 508—Hopkins v. A. & 
L. Dunn Mercantile & Loan Co., 
App., 85 S.W.2d 907—Ramsel v. 
Dreier, 63 S.W.2d 1005, 228 Mo.App. 
146—Kansas City Building & Loan 
Ass’n No. 6 v. Harding, App., 58 S* 
W.2d 795—Rees v. Burrell, 55 S.W. 
2d 1003, 227 Mo.App. 618—Knight v. 
Sutherland, 47 S.W.2d 785, 226 Mo. 
App. 895—Arnold v. Iowa State 
Ins. Co., App., 44 S.W.2d 865—Ram¬ 
sey v. City of Poplar Bluff, App., 
286 S.W. 159—Weber Implement & 
Automobile Co. v. Ransburg, App., 
274 S.W. 856—Terminal Ice & Pow¬ 
er Co. v. Commercial Fire Ins. Co., 
App., 229 S.W. 397—Brown v. 
O’Brien, App., 217 S.W. 600—Ste¬ 
vens v. Williams Art Co., App., 211 

S.W. 711—Woodhead v. Berry, App., 
211 S.W. 711—Ferber v. Brueckl, 
243 S.W. 230, 210 Mo.App. 223— 
Wilson v. Duffy, App., 206 S.W. 232 
—Angldile Computing Scale Co. v. 
Carter, App., 206 S.W. 231—Mat¬ 
thews v. Jones, App., 199 S.W. 578 
—Starr v. Penfield, App., 182 S.W. 
113, reversed on other grounds. 
Sup., 205 S.W. 541—National Novel¬ 
ty Import Co. v. Diekman, App., 
179 S.W. 724. 

W.Va.—Kent v. Lauthers, 120 S.E. 
598, 95 W.Va. 245—Payne v. Riggs, 
92 S.E. 133, 80 W.Va. 57—Freeburn 
v. Baltimore & O. R. Co., 91 S.E, 
990, 79 W.Va. 789. 

4 C.J. p 94 notes 56, 57, p 96 note 81, 
p 97 note 82. 

Exception, held sufficiently shown 

Ala.—Pacific Fire Ins. Co. of New 
York v. Burnett, 102 So. 214, 212 
Ala. 287—Dees v. Lindsey Mill Co., 
97 So. 647, 210 Ala. 183. 
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a proper and timely exception to the order or rul¬ 
ing on a motion for a new trial is subject to excep¬ 
tion where there are circumstances excusing the 
failure to have the exception noted on the rec¬ 
ord; 5 and under some statutes, as construed, where 
the motion for a new trial is based merely on the 
status of the record proper, it is unnecessary to 
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reserve an exception to the ruling of the court on the 
motion, and the bill of exceptions is not required 
to present the ruling for review, but if the motion 
is rested on matters extraneous to the record, the 
decision of the court should be included in the bill 
of exceptions and the exception duly reserved. 5 * 5 


9. Proceedings of Intermediate Courts 


§ 727. In General 

In proceedings for the review of the decision t>f an 
Intermediate court, the record must show the proceedings 
in the intermediate court, its decision, the grounds there¬ 
for, and proper and timely exceptions thereto, and, in 
addition, under some circumstances and some practice, 
the proceedings in the court of first instance. 

In appellate proceedings for the review of the 
•decision of an intermediate court the record must 
show the proceedings in the intermediate court; 6 
and in some jurisdictions the whole record in the 
•court of first instance must be embodied so as to 
show that the intermediate court properly obtained 
jurisdiction by appeal. 7 Under the statutory prac¬ 
tice in other states, however, the record is made up 
as in cases originating in the intermediate court; 8 
and on appeal from a trial de novo in the inter¬ 
mediate court the record should include only the 
proceedings had therein. 9 

If the judgment to be reviewed is one reversing 
the judgment of the lower court the record must 
show the grounds of reversal, 10 and that the judg¬ 
ment of the intermediate court is conclusive of the 


case, if the evidence would be the same on another 
trial. 11 On appeal from a judgment of an inter¬ 
mediate appellate court affirming-the judgment be¬ 
low, the record, bill of exceptions, or case must give 
the reasons for the judgment of the trial court, the 
exceptions to the decision of the intermediate court, 
and the grounds for its decision. 12 

In the absence of any statement in the record 
that no such undertaking had been filed, the fact 
that the record does not contain the undertaking 
on the appeal to the intermediate court will not in¬ 
validate the appeal to the higher court where the 
appellant has complied with all that is required by 
law to give the latter court jurisdiction. 13 

§ 728. Motions in Intermediate Courts 

The ruling of an intermediate court on a motion will 
not be reviewed unless the record shows the motion, the 
grounds thereof, the ruling thereon, and exception to the 
ruling. 

On appeal from the judgment of an intermediate 
appellate court on a motion to dismiss the appeal 


Ga.—Holston Box & Lumber Co. v. 
Vonberg & Bates, 129 S.E. 92, 160 
Ga. 813, answer to certified ques¬ 
tions conformed to 129 S.E. 562, 
34 Ga.App. 298. 

Identity of motion to wideh exception 
relates 

Where defendants filed separate 
motions for a new trial, a record en¬ 
try that defendant’s motion was over¬ 
ruled and defendant excepted and 
appealed does not sufficiently identify 
the overruled motion on which de¬ 
fendant excepted. 

Ind.—Illinois Cent. R. Co. v. Hawk¬ 
ins, 115 N.E. 613, 66 Ind.App. 312. 

Under court role providing 1 for the 
presumption that proper steps were 
taken to perfect the appeal, the ex¬ 
ception to the overruling: of the mo¬ 
tion for new trial stands on the same 
footing as other exceptions to the 
action of the court throughout the 
trial; it is not one of the steps tak¬ 
en to perfect an appeal, and the rule 
does not obyiate the necessity of the 
abstract of record showing that an 
exception was preserved to the over¬ 
ruling of the motion for new trial. 


Mo.—Matthews ▼. Jones, App. f 199 
S.W. 578. 

5. Del.—Townsend v. Poynter, 130 A. 
267, 3 W.W.Harr. 53. 

Where decision on motion for new 
trial was announced by letter, in¬ 
stead of in open court, although, ac¬ 
cording to proper practice the trial 
court should have been requested to 
note an exception on the record, ow¬ 
ing to the peculiar circumstances of 
the case, the appellate court will not 
refuse to consider the case on its 
merits because of the failure to note 
such exception. 

Del.—Townsend v. Poynter, supra. 

5.5 Ala.—Alabama Gas Co. v. Jones, 
13 So.2d 873, 244 Ala. 413. 

6. Idaho.—In re Paige, 86 P. 273, 12 
Idaho, 410. 

4 C.J. p 97 note 90. 

Record on former appeal to the in¬ 
termediate appellate court, and the 
opinion pronounced therein, will be 
regarded as a part of the record in 
a subsequent appeal to the highest 
court in the same case, so far as it 
may enable the court to ascertain 
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whether questions presented were de¬ 
cided in the former appeal. 

Ind.—Alerding v. Allison, 83 N.E. 
1006, 170 Ind. 252, 127 Am.S.R. 
363. 

7. Mo.—Tarwater v. Long, 36 Mo. 
App. 182. 

4 C.J. p 98 note 92. 

8. Colo.—Taylor v. Colorado Iron 
Works, 80 P. 129, 33 Colo. 179. 

Mont.—Mettler v. Adamson, 99 P. 

441, 38 Mont. 198. 

4 C.J. p 98 note 93. 

9. N.D.—In re Peterson, 134 N.W. 
751, 22 N.D. 480. 

4 C.J. p 98 note 94. 

10. Ind.—McWhinney v. Briggs, 85 
Ind. 535. 

4 C.J. p 97 note 88. 

11. Tex.—Galveston, etc., R. Co. v. 
Masterson, 43 S.W. 875, 91 Tex. 383. 

12. S.C.—Moore v. Dean, 49 S.E. 840, 
70 S.C. 286. 

4 C.J. p 98 note 2. 

13. Or.—In re Oit's Estate, 153 P. 
61, 79 Or. 319. 
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to it, the court of last resort cannot review the judg- | the grounds thereof, and the ruling thereon with 
ment unless the record shows the motion to dismiss, | proper and timely exception thereto. 14 

B. SCOPE AND CONTENTS OF RECORD 


§ 729. In General 

Although statutes often provide in detail of what the 
record on appeal shall consist, ordinarily, the record prop¬ 
er consists of the process, return, pleadings, orders, ver¬ 
dict or decision and judgment; other matters are usually 
brought into the record only by bill of exceptions or other 
appropriate means. 

Matters required to be enrolled in compliance with 


the law or practice of the court constitute and form 
a part of the record. 15 In an ordinary civil action 
the record proper consists of the process, with 
the return thereon, the pleadings, orders, and the 
verdict, if tried by a jury, or the decision, if tried 
by the court, and the judgment; 16 and the statutes 
or rules of court often provide in detail of what the 
judgment roll and the record on appeal shall con- 


14. Okl.—In re Clinton's Guardian¬ 
ship, 54 P.2d 609, 176 Okl. 79. 

4 C.J. p 98 notes 97, 98. 

Becord held Insufficient 

As not showing- ruling on motion 
to dismiss or exception. 

Ark.—Burns v. Local Trademarks, 
263 S.W.2d 483. 

15. Idaho.—Boise-Payette Lumber 

Co. v. McCarthy, 170 P. 920, 31 Ida¬ 
ho 305—Coon v. Sommercamp, 146 
P. 728, 26 Idaho 776. 

Mo.—Caruthersville School Dist. No. 
18 of Pemiscot County v. Latshaw, 
233 S.W.2d 6, 360 Mo. 1211—Corpus 
Juris quoted in State ex rel. May 
Department Stores Co. v. Haid, 38 

5. W.2d 44, 50, 327 Mo. 567. 

N.Y.—Farmers' L. & T. Co. v. Carroll, 
4 How.Pr. 211. 

4 C.J. p 98 note 3. 

Question for trial judge 

The subject matter of which a rec¬ 
ord of the trial court shall consist 
is peculiarly for the judge of that 
court. 

Ohio.—In re Nevius, App., 109 N.E. 
2d 673. 

Duty or responsibility of counsel 

(1) It is responsibility of counsel 
to see that record, on appeal, is prop¬ 
erly made up and perfected. 

Nev.—Holtzman v. Bennett, 229 P. 
1095, 48 Nev. 274. 

Wyo.—English v. Smith, 253 P.24 857, 
71 Wyo. 1, rehearing denied 257 P. 
2d 865, 71 Wyo, 28. 

(2) Counsel are under duty to see 

that nothing is included in the rec-. 
ord which is not necessary for prop¬ 
er presentation of assignments of' 
error. , 

Conn.—Jenkins v. Reichert, 5 A.2d' 

6, 125 Conn. .258. 

Amendments at the trial must al¬ 
ways be returned with a postea. 

N.J.—Boniewsky v. Polish Home of* 
Lodi, 136 A. 741, 103 N.J.Law 323. 

16. TJ.S.—Corpus Juris quoted in 
Sims v. Douglass, C.C&AAriz., 82 
F.2d 812, 815. 

Eldorado Coal & Mining Co. v. 
Mariotti, Ill., 215 F. 61, 131 C.C./L 
359. 


Ark.—Baker v. Allen, 164 S.W.2d 
1004, 204 Ark. 818. 

Ky.—Kentucky Traction & Terminal 
Co. v. Grimes, 190 S.W. 129, 172 Ky. 
849. 

Md.—Hayes v. Wills Dairy, 42 A2d 
669, 184 Md, 672—Coane v. Girard 
Trust Co., 35 A.2d 449, 182 Md. 577. 
Mass.—Moran v. Murphy, 118 N.E. 
915, 230 Mass. 5. 

Miss.—Carroll Notion Co. v. Naville, 
65 So.2d 140, 217 Miss. 699—Hume 
v. Inglis, 122 So. 535, 154 Miss. 481. 
Mo.—In re Arnold's Estate, App., 176 
S.W.2d 837—In re Moore’s Guard¬ 
ianship, App., 148 S.W.2d 116— 
State ex rel. State Highway Com¬ 
mission v. Brown, 95 S.W.2d 661, 
231 Mo.App. 56—Mangan v. Wood¬ 
ward, App., 174 S.W. 121. 

N.J.—Jones v. City Limit Cab, Inc., 
171 A 791, 112 N.J.Law 482. 

Okl.—Kelley v. Lowder's Heirs, 243 
P.2d 1006, 20-6 Okl. 390—Meeks v. 
Oklahoma Nat. Bank of Skiatook, 
264 P. 609, 129 Okl. 280—Charles v. 
Prentice, 212 P. 585, 88 Okl. 246- 
Modern Book & News Co. v. Stern- 
man, 207 P. 961, 86 Okl. 257—Wil¬ 
liams v. Kelley, 176 P. 204, 71 Okl. 
166—Callahan v. Callahan, 149 P. 
135, 47 Okl. 542. 

Or.—Tellkamp v. Mellvaine, 199 P.2d 
246, 184 Or. 474. 

Tenn.—Hayes & Chunn v. Holland, 11 
Tenn.App. 490. 

Ya.—Town of Falls Church v. My¬ 
ers, 46 S.E.2d 31, 187 Va. 110. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in Johnson v. McDonald, 278 P. 
2d 268, 269, 73 Wyo. ,263—Good- 
; rich v. Bijg Horn County Bank, 177 
P. 134, 26 Wyo. 490. 

4 C.J. p 99 note 5. 

, In a broad and general sense the 

word “record" • means a memorial 5 of 
any sort; a strict record in judicial 
proceedings includes pleadings and 
judgment and incidents thereof, such 
as venire, postea, etc., but ..does not 
include evidence, ^charge* of court* 
bills of exception, orbilds of partic¬ 
ulars. - * i t 

N.J.—Margolies v. GCIdberg, 1-27 A. 
271, 161 N.J.Law 75. 
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No bill of exceptions 

The supreme court may take cog¬ 
nizance of parts of the record prop¬ 
er, although not contained in the 
bill of exceptions. 

Mo.—Home Ins. Co. of New York v. 
Missouri Power & Light Co., 39 S. 
W.2d 1039, 327 Mo. 1201. 

Bonds and bill of costs 

The record proper includes all cost 
bonds and appeal bonds and the bill 
of costs. 

Tenn.—Cobble, Admr. v. Internation¬ 
al Agricultural Co., 2 Tenn.App. 
356. 

Declarations of law erroneously re¬ 
fused and given in the absence of a 
trial are necessarily in the same cat¬ 
egory as demurrers erroneously sus¬ 
tained or overruled by the court. 
Such errors appear on the face of 
the record and consequently do not 
have to be brought into the record 
by a bill of exceptions. 

Ark.—Ft. Smith Spelter Co. v. Clear 
Creek Oil & Gas Co., 239 S.W. 73 3, 
153 Ark. 170. 

Completeness of record 

(1) The record on application for 
supersedeas in a case involving nu¬ 
merous parties, causes of action, and 
counterclaims, is complete within 
Court Rules, rule 23, requiring a 
complete record in such a case, if it 
is complete in so far as concerns 
those controversies in which error is 
assigned. 

Colo.—Murray v. Stuart, 234 P. 1113,. 
77 Colo. 167. 

(2> The reeord on appeal must 
show all of. the record of the trial 
court necessary for a consideration 
of the question^ presented for re¬ 
view, and this duty devolves on ap¬ 
pellant or plaintiff in error. 

N.M.—Baca v.’ Catron, 173 P. 862, 24 
3$T.M. 242;. 

Limiting, record 

Under Ct. of App.Rules, rule 20y 
objections'tec granting an appeal be¬ 
cause only-the -judgment was died 
will be overruled.if'appellant chooses 
to appeal on Ij only so. much of the 
record; * > ‘ • . * 
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sist. 17 Where a statute does not prescribe' what 
the record usually contains, as in the case of final 
orders, it consists of all papers and documents prop¬ 
erly filed and before the court below, 18 and a bill 
of exceptions is unnecessary. 19 


While the record should not show anything more 
than a final decision of the matters litigated, 20, 
there is a tendency in some states to get into, and 
make a part of the record, as much of the proceed¬ 
ings as possible ; 21 but since the record closes at the 


Ky.—Kentucky Traction & Terminal 
Co. v. Grimes, 190 S.W. 129, 172 Ky. 
849. 

Sole question presented 

Where defendant's appeal presents 
the sole question whether the find¬ 
ings of fact justified the conclusions 
of law, respondent is not entitled to 
have settled and allowed a record 
containing the evidence and proceed¬ 
ings of the trial. 

Minn.—State v. Jelley, 159 N.W. 666, 
134 Minn. 276. 

Record in equity 

(1) For appeal purposes, the rec¬ 
ord in equity consists of the bill and 
all the pleadings. 

Me.—Katz v. New England Fuel Oil 
Co., 197 A. 401, 135 Me. 379. 

(2) Record in a chancery cause is 
the same whether it is to be exam¬ 
ined on bill of review or appeal. 

Va.—Craddock’s Adm’r v. Craddock’s 
Adm’r, 163 S.E. 387, 158 Va. 58. 

17. Cal.—Union Flower Market, 

Limited, v. Southern California 
Flower Market, 76 P.2d 503, 10 C. 
2d 671. 

Coker & Taylor v. Pruitt, 12 P.2d 
653, 124 C.A. 439. 

Colo.—Continental Air Lines, Inc. v. 
City and County of Denver, 266 P. 
2d 400, 129 Colo. 1. 

Idaho.—Baldwin v. Singer Sewing 
Mach. Co., 284 P. 1027, 48 Idaho 
596. 

Ill.—Shimmer v. Spero, 15 N.E.2d 16, 
295 Ill.App. 613—Monroe v. Wear, 
276 Ill-App. 570. 

Mass.—Harrington v. Joyce, 55 N.E. 

2d 30, 316 Mass. 187. 

Mont.—State ex rel. Walker v. Board 
of Com'rs of Flathead County, 187 
F.2d 1013, 120 Mont. 413. 

Nev.—Bushard v. Washoe County, 
229 P.2d 156, 68 Nev. 217. 

N.M.—Loftus v. Johnson, 161 P. 1115, 
22 N.M. 302. 

N.Y.—Banas v. New York Tel. Co., 
38 N.Y.S.2d 229, 179 Misc. 200- 
Mills v. City of New York, 30 N.Y. 
S.2d 121, 177 Misc. 234—In re Bra¬ 
dy’s Estate, 280 N.Y.S. 887, 155 
M^sc. 242. 

Okl.—State ex rel. Com’rs of Land 
Office v. Whitfield, 193 P.2d 306, 200 
Okl. 300. 

Or.—Secher v. McCaleb, 241 P.2d 454, 
194 Or. 244-r-Harper v. Wilson, 200 
Pi2d l 600, 185 Or. 23. . 

Pa.—Paslawski v. Borys, 11 A.2d 199, 
138 FaJSuper. &88.< ' a r 

' Pennsylvania] Power & Light Co. 
V; i Shenandoah; & Co. 

427* i ,i . i i ■, j * .*«.,* i 
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Utah.—Adamson v. Brockbank, 185 
P.2d 264, 112 Utah 52—Obradovich 
v. Walker Bros. Bankers, 16 P.2d 
212, 80 Utah 587—Hulse v. Swice- 
good, 162 P. 89, 49 Utah 89—Walk¬ 
er v. Skliris, 98 P. 114, 34 Utah 353. 
Wyo.—Johnson v. McDonald, 278 P. 

2d 268, 73 Wyo. 54. 

4 C.J. p 99 note 6. 

Duty or responsibility of appellant 
Defendant is under duty to see 
that his appeal from judgment is per¬ 
fected according to requirements of 
statutes and rules of court. 

Ala.—Jefferson Iron & Metal Co. v. 
Bethune, 81 So.2d 674, 263 Ala. 131. 

Statutes are mandatory and a fail¬ 
ure to meet the requirements which 
they impose cannot be excused. 

Mont.—Hansen v. Hansen, 290 P.2d 
438. 

Strictly followed 

| Statutory directions as to the con- 
I tents of a record on appeal should 
be strictly followed. 

Cal.—Russi v. Bank of America N. T. 

& S. A., 158 P.2d 252, 69 C.A2d 100. 
Wyo.—Kabell v. Kabell, 294 P. 695, 
42 Wyo. 360. 

Uncertified material not excluded 
Statutes or court rules providing 
that certain parts of the record need 
not be copied and certified upon ap¬ 
peal do not exclude things mentioned 
from the record; they only relieve 
from the necessity of copying them 
into the transcript of the record. 
Va.—Craddock’s Adm’r v. Craddock’s 
Adm’r, 163 S.E. 387, 158 Va. 58. 

Not exclusive 

(1) A list given in a statute with 
respect to what shall constitute a 
record on appeal is not exclusive, 
and, if other papers in the case will 
shed light on the error asserted con¬ 
cerning the order or judgment sought 
to be reviewed, they may be included. 
Mont.—State ex rel. Walker v. Board 
of Com’rs of Flathead County, 187 
P.2d 1013, 120 Mont. 413. 

Wyo.—Ramsay Motor Co. v. Wilson, 
30 P.2d 482, 91 A.L.R. 908, 47 Wyo. 
54. 

<2) Appeal from an order sustain¬ 
ing motion for leave to amend an 
attachment affidavit would not be 
dismissed merely because the stat¬ 
ute in enumerating what shall ap¬ 
pear in record on appeal does not 
include attachment affidavit, the stat¬ 
ute merely giving what would be the 
usual component parts qJ5 the record 
which fwquld ordinarily be necessary. 
Wyo.—Ramsay f Motor Co, v. Wilson, 
* supra. 


Compliance with statute held suffi¬ 
cient 

Nev.—Hartford Mining Co. v. Home- 
Lumber & Coal Co., 107 P.2d 128, 
61 Nev. 1. 

Alleged record held not in compliance 
with statute 

Iowa.—Lange v. Myers, 60 N.W.2d 
526, 244 Iowa 1316. 

Nev.—McGill v. Lewis, 111 P.2d 537, 
61 Nev. 28. 

18. Or.—Ankeny v. Fairview Milling 
Co., 10 Or. 390. 

19. Cal.—Pieper v. Centinela Land 
Co., 56 C. 173. 

20. N.Y.—Kipper v. Sizer, 2 N.Y.St- 
386. 

21. Del.—Ownbey v. Morgan, 105 A- 
838, 7 Boyce 297. 

Ill.—Travelers Ins. Co. v. Wagner, 
279 IlLApp. 13. 

Tex.—C. C. Slaughter Co. v. Slaugh¬ 
ter, Civ.App., 288 S.W. 1107. 

4 C.J: p 100 note 10. 

Whole record 

Under Civ.Prac.Act § 74 (Smith- 
Hurd St.Annot c 110 5 198; Cahill- 
Rev.St. c 110 par 202), an appeal is= 
a continuation of the proceedings In. 
the trial court, and the whole recordJ 
is in the reviewing court. 

Ill.—Travelers Ins. Co. v. Wagner, 
279 Ill.App. 13. 

Distinctions abolished 

(1) Under the provisions of the 
civil practice act, the distinctions 
between the common-law record, the 
bill of exceptions, and the certifi¬ 
cate of evidence, for the purpose of 
determining what is properly before- 
the reviewing court, are abolished. 

Ill-—Arndt v. Arndt, 82 N.E.2d 908, 

236 IlLApp. 65—Monroe v. Wear, 
276 IlLApp. 570. 

(2) The common-law record con¬ 
sisted of the summons and return, 
the declaration, the pleadings subse¬ 
quent thereto, and the verdict and 
judgment. 

Ill.—In re Janett’s Estate, 199 UL 
App. 13. 

(3) An order striking an affidavit 
of merits in a scire facias proceed¬ 
ing to revive a judgment became a. 
part of the common-law record; 
therefore it was unnecessary to file 
a bill of exceptions showing the ac¬ 
tion of the court to obtain review 
of the order by writ of error. 

Ill.—Jacobs v. Lucas, 270 IlLApp. 
123. 

Papers become part of the record 
when filed as fully as though copied 
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date of the* judgment, nothing happening subsequent- particulars, 24 or the opening statement of counsel. 25 
ly to that time can properly be made a part of it, 22 That which it is not necessary to enroll does not 
and a bill of exceptions need contain no reference ordinarily form any part of the record on appeal 

to questions or points not put in issue below. 23 unless made so by order of the court, by agreement 

The record proper does not include the evidence, of parties, by a demurrer to evidence, by oyer, by 
charges of the court, bills of exceptions, or bills of bill of exceptions, or by special verdict. 26 The rules 


Into the record book of the court. 
Ill.—Stevison v. Earnest, 80 Ill. 513. 
Physical evidence In record 
It cannot be said that there is not 
in the record physical evidence of 
matters passed on by the superior 
court, where the record shows that 
on two occasions matters were cer¬ 
tified to the court in banc, a sepa¬ 
rate tribunal, for decisions, after 
which they were referred back. 

Del.—Ownbey v. Morgan, 105 A. 838, 
7 Boyce 297. 

22. Ky.—Fortney v. Elliott’s Adm’r, 
273 S.W.2d 51. 

Utah.—Hutchison v. Smart, 169 P. 

166, 51 Utah 172. 

4 C.J. p 100 note 11. 

Briefs filed on appeal 

(1) With respect to review, the 
briefs filed in the court of last resort 
are no part of the record in an inter¬ 
mediate appellate court. 

Ohio.—In re Nixon, 25 N.E.2d 939, 
136 Ohio St. 364. 

(2) Briefs filed in intermediate ap¬ 
pellate court as part of record in 
court of last resort see infra § 778. 
After argument on appeal 

An affidavit concerning the subject 
matter of the suit, but filed after 
argument on appeal, with no show¬ 
ing that it had been served on plain¬ 
tiff, and, in the absence of any mo¬ 
tion which would call for considera¬ 
tion of its contents, is no part of the 
record. 

N.C.—Finger v. Rex Spinning Co., 
128 S.E. 467, 190 N.C. 74. 

23. Mo.—State v. Fasse, 88 S.W. 1, 
189 Mo. 532. 

24. Cal.—Stacey v. Hayes, 88 P.2d 
165, 31 C.A.2d 422. 

N.J.—Jones v. City Limit Cab, 171 A. 

791, 112 N.J.Law 482. 

Evidence as no part of record proper 
generally see infra §§ 758-767. 
Instructions as no part of record 
proper generally see infra § 768. 
Procedure for making bill of excep¬ 
tions part of record on appeal see 
infra § 777. 

Reoord for some purposes 

Many matters, such as a court re¬ 
porter’s notes and bill of exceptions, 
are declared to be of record, although 
not appearing on the minutes of the 
final record, and are so for some 
purposes and not for others. 

Ala.—Gulf States Steel Co. v. Christi- 
son, 154 So. 565, 228 Ala. 622. 

25. Okl.—Progress Brewing Co. v. 
Thompson, 222 P.2d 748, 203 Okl. 


415—McIntosh v. V. & L. Inv. Co., 
164 P.2d 626, 196 Okl. 255—Adams 
v. Daniels, 54 P.2d 607, 176 Okl. 142 
—Simmons v. Harris, 235 P. 508, 
108 Okl. 189—Collinsville Nat. 
Bank v. Ward, 220 P. 864, 96 Okl. 
140. 

Where defendant withdrew his an¬ 
swer and demurred to the complaint, 
and, demurrer being sustained, plain¬ 
tiff refused to amend, and appealed 
from judgment of dismissal, the 
question was the sufficiency of the 
complaint, so that the record need 
not include opening statement of 
plaintiff’s counsel prior to the de¬ 
murrer. 

Wash.—Jacobs v. City of Seattle, 160 
P. 299, 93 Wash. 171, L.R.A.1917B 
329. 

26. Ark.—Sanders v. W. B. Worth¬ 
en Co., 182 S.W. 549, 122 Ark. 104. 
Cal.—Stoltenberg v. Harveston, 26 P. 
2d 833, 219 C. 406. 

Ga.—Hollingsworth v. City of Col¬ 
lege Park, 86 S.E. 945, 17 Ga.App. 
372. 

Idaho.—Bumpas v. Moore, 175 P. 339, 
31 Idaho 668. 

Ill.—Hayes Pump & Planter Co. v. 

Vickers, 197 Ill.App. 94. 

La.—Guillard v. Darensbery, 99 So. 
408, 155 La. 473. 

Mo.—Rhodus v. Geatley, 147 S.W.2d 
631, 347 Mo. 397—Corpus Juris 

quoted in State ex rel. May Depart¬ 
ment Stores Co. v. Haid, 38 S.W. 
2d 44, 50, 327 Mo. 567. 

Nev.—Harper v. Lichtenberger, 92 P. 
2d 719, 59 Nev. 495—Picetti v. Or- 
cio, 41 P.2d 289, 59 Nev. 1—State 
v. Second Judicial Dist. Court in 
and for Washoe County, 17 P.2d 
695, 54 Nev. 371—Brearley v. Aro- 
bio, 12 P.2d 339, 54 Nev. 382—Quinn 
v. Quinn, 292 P. 620, 53 Nev. 68- 
Peri v. Jeffers, 292 P. 1, 53 Nev. 49, 
rehearing denied 293 P. 25, 53 Nev. 
49. 

Okl.—Kershaw v. Board of Com’rs 
of Muskogee County, 275 P. 621, 
135 Okl. 302. 

Or.—Secher v. McCaleb, 241 P.2d 454, 
194 Or. 244—Tellkamp v. Mcll- 
vaine, 199 P.2d 246, 184 Or. 474. 

Tex.—Employers’ Casualty Co. v. 
Smith, Civ.App., 284 S.W. 991— 
Martinez v. Viola, Civ.App., 276 
S.W. 769. 

Utah.—Adamson v. Brockbank, 185 
P.2d 264, 112 Utah 52. 

Va.—Town of Falls Church v. Myers, 
46 S.E.2d r 31, 187 Va. 110. 

4 C.J. p 98 note 4. 

574 


Record on former appeal is not 
part of the record in a subsequent 
appeal. 

Okl.—Sneed v. Tarbrough, 23 P.2d 
703, 164 Okl. 253. 

Record in former suit 
Mass.—Gallo v. Foley, 11 N.E.2d 803, 
299 Mass. 1. 

Record in separate and distinct pro¬ 
ceeding 

(1) The record of a separate and 
distinct proceeding is not a proper 
part of record on appeal from a judg¬ 
ment. 

N.Y.—Edison v. Perlbinder, 65 N.Y. 
S.2d 7, 271 App.Div. 794. 

(2) A record in another suit was a 
part of record on appeal in instant 
suit, notwithstanding overruling of 
motion to consolidate the suits, 
where chancellor found that the rec¬ 
ord in the other suit was a part of 
the record in the instant suit, and 
counsel for both parties joined in a 
stipulation abridging the record in 
the other cause and the abridged 
record appeared in the transcript. 
Tenn.—Hull v. Vaughn, 134 S.W.2d 

206, 23 Tenn.App. 448. 

Objections and exceptions to the 
order confirming a sheriff’s sale and 
the ruling thereon are not parts of 
the record proper, unless brought 
into the same by a bill of exceptions 
or case-made. 

Okl.—Wiseman v. Lowery, 75 P.2d 
480, 181 Okl. 607—Vann v. Union 
Central Life Ins. Co., 191 P. 175, 
79 Okl. 17. 

Case-made or bill of exceptions 

To bring the record to the supreme 
court in support of a petition in er¬ 
ror, the appealing party may attach 
to the petition in error case-made 
containing all the record without the 
necessity of having exceptions re¬ 
duced to writing, allowed, and signed 
by the trial judge, or the appealing 
party may attach to the petition in 
error a transcript of the record, and, 
if he desires to bring to the supreme 
court any part of the record other 
than pleadings, process, return, re¬ 
ports, verdict, orders, and judgment, 
he must incorporate the same into 
the record by bill of exceptions. 

Okl.—Godfrey v. F. D. Bearley Lum¬ 
ber Co., 43 P.2d 478, 171 Okl. 425. 

Counter abstract, containing a quo¬ 
tation from a communication from 
district court, judge stating that the 
question of jurisdiction had never 
been waived, and that defendants had 
objected to the jurisdiction of the 
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of practice should not be so literally construed as to 
compel the inclusion in the record on appeal of un¬ 
necessary and superfluous papers. 27 Impertinent, 
scandalous, or defamatory matter has no place in 
the record. 28 

Ordinarily, colloquies between the trial judge and 
counsel 29 or between counsel 30 are no part of the 
record on appeal. Usually addresses or arguments 
of counsel should not be included in the record, 31 
although under some circumstances they should be 
included. 32 Correspondence between the trial judge 
and counsel, 33 or clerk of court, 33 * 5 ordinarily has 
no place in the record. 

Matters not to be contained in the record gen¬ 


erally are sometimes referred to as "matters not to- 
be considered” on appeal since, as seen infra §§■ 
1206-1216, what is not properly in the record will 
not be considered by the reviewing court. 

More than one action . Where the record on ap¬ 
peal embodies the proceedings in more than one sep¬ 
arate action the appeal will be dismissed. 34 

Where the record on appeal is incomplete a state¬ 
ment in the transcript by way of recital, intending 
to explain the condition of the record, is no part 
thereof, and cannot be considered. 35 

Statutory directions as to the mode of including 
certain matters in the record on appeal must be com¬ 
plied with. 36 


court from the start, could not be | 
considered as a part of the record. 
Kan.—Donaldson v. Cox, 176 P. 647, 
103 Kan. 791. 

27. Ark.—Lawson v. Road Improve¬ 
ment Dist. No. 7, 259 S.W. 747, 163 
Ark. 303. 

N.Y.—In re Brady's Estate, 280 N.Y. 

S. 887, 155 Misc. 242. 

Inclusion, of nonessential matters held 
not approved 

Va.—Hendry v. Hendry, 1 S.E.2d 340, 
172 Va. 368. 

Contempt proceeding 
A record in contempt proceedings 
against a reporter writing a newspa¬ 
per article, during trial of a mal¬ 
practice case, which, stated defend¬ 
ant was insured was not part of the 
record of the malpractice case. 

Conn.—Geraty v. Kaufman, 162 A. 33, 
115 Conn. 563. 

28. Colo.—Mason v. Le Clair Mines 
Co., 19 P.2d 209, 92 Colo. 220. 

29. Conn.—Carangelo v. Nutmeg 
Farm, 162 A 4, 115 Conn. 457, 82 A. 
L.R. 1320. 

Ill.—In re Bell's Estate, 210 Ill.App. 
350. 

Remarks of judge 

A record should not contain the 
remarks of the trial judge, except 
where they are in qualification of his 
ruling, and where counsel are not 
disposed to prune the record of re¬ 
dundant matter the court will re¬ 
sort to the imposition of costs on 
responsible parties. 

Md.—Silverberg v. Silverberg, 130 A. 
325, 148 Md. 682. 

30. Md.—Silverberg v. Silverberg, 
supra. 

31. Cal.—Mohn v. Tingley. 217 P. 
733, 191 C. 470. 

Md.—Silverberg v. Silverberg, 130 A. 
325, 148 Md. 682. 

W.Va.—U. S. Rubber Reclaiming Co. 
v. Seward Wire Co., 163 S.E. 52, 
111 W.Va. 641. 

32. N.Y.—Bankers’ • Trust Co. v. In¬ 


ternational Ry. Co., 200 N.Y.S. 371, 
206 App.Div. 737. 

Where defendant objects and ex. 
cepts to portions of the argument 
by plaintiff’s counsel, he is entitled 
to have the argument in the record, 
and its exclusion from the record is 
error, although his exceptions may 
not present a question of law. 

N.Y.—Canepari v. Bemheimer & 
Schwartz Pilsener Brewing Co., 155 
N.Y.S. 406, 171 App.Div. 893. 

Theory of case 

While ordinarily counsel’s address 
has no place in the record on appeal, 
the discretion of the appellate divi¬ 
sion should be exercised in granting 
a motion for the insertion of the sum¬ 
mation to show the theory on which 
the case was presented to the jury. 
N.Y.—Bankers’ Trust Co. v. Interna¬ 
tional Ry. Co., 200 N.Y.S. 371, 206 
App.Div. 737. 

Relevancy to question of new trial 

If it is likely that impropriety of 
counsel’s address to jury may become 
relevant to question of new trial, tri¬ 
al judge should order remarks made 
part of record. 

Pa.—Dura Seal Products Co. v. Car¬ 
ver, 124 A2d 438, 181 Pa.Super. 
377. 

33. Miss.—King v. McWhorter, 163 
So. 679. 

S.D.—Bickert v. Cargill Elevator Co., 
264 N.W. 817, 64 S.D. 112—Norman 
v. Miller, 167 N.W. 391, 40 S.D. 399. 
Wyo.—Deadwood-Osage Oil Co. v. 
Walker, 28 P.2d 482, 46 Wyo. 428— 
Stevens v. Laub, 265 P. 453, 38 
Wyo. 182. 

Betters of judge 

(1) Letter directing judgment to 
be entered and his views relative to 
it is no part of the record itself. 
Wyo.—Simpson v. Occidental Build¬ 
ing & Loan Ass’n, 19 P.2d 958, 45 
Wyo. 425. 

(2) A letter notifying attorneys of 
the action of the court in overruling 
a motion for new trial, giving rea¬ 
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sons, and commenting on evidence, 
will not be permitted to be filed on 
appeal as part of the record, although 
accompanied by an affidavit of coun¬ 
sel. 

Tex.—Dumas v. Easley, Civ.App., 219 
S.W. 866. 

(3) A personal letter to plaintiff’s 
attorney, written subsequently to the 
order granting defendant’s motion 
for new trial, and stating a single 
ground of contributory negligence 
was considered in making the rul¬ 
ing, constitutes no part of the record 
on appeal. 

Cal.—Whitney v. Northwestern Pac. 
R. Co., 178 P. 326, 39 CA. 139. 

33.5 Tex.—Reynolds v. City of Alice, 
Civ.App., 150 S.W.2d 455. 

34. Ind.—National Live Stock Ins. 
Co. v. Wolfe, 115 N.E. 338, 63 Ind. 
App. 683. 

35. Ind.—Hornbrook v. Hetzel, 60 N. 
E. 965, 27 Ind.App. 79. 

36. S.D.—Wolff v. Stenger, 239 N. 
W. 181, 59 S.D. 231. 

Counsel’s misconduct in propound¬ 
ing certain inquiries to a witness is 
not an “error in law occurring at the 
trial" but is "an irregularity in the 
proceedings ... by which either 
party was prevented from having a 
fair trial," and under the provisions 
of the statute is presentable in the 
record only by affidavit as distin¬ 
guished from the settled record. 

S.D.—Wolff v. Stenger, supra. 

Abuse of discretion by trial court 

(1) Refusal to instruct counsel for 
plaintiff not to make further mention 
of verdict at previous trial consti¬ 
tuted abuse of discretion by which 
defendant was prevented from having 
a fair trial, but such abuse of dis¬ 
cretion did not constitute error at 
law and could be presented in the rec¬ 
ord only by affidavit. 

S.D.—Tufty v. Sioux Transit Co., 17 
N.W.2d 700, 70 S.D. 352. 

(2) Abuse of - discretion of trial 
court in refusing to instruct jury to 



§§ 730-731 APPEAL & ERROR 

§ 730. By Copying or Reciting in Record, 
Transcript, or Abstract 

Although the rules are not absolute, generally, matter 
not properly a part of the record cannot be made so by 
merely incorporating it therein. 

The record on appeal includes only matter duly 
made a part thereof and matters not properly 
brought in cannot be made a part of the appeal 
record by merely copying it into the record or 
transcript, 37 or reciting it therein 38 or in the ab¬ 
stract, 39 or by copying 40 or reciting it in the record 
proper when not strictly a part thereof. 41 The fact 
that papers not in the judgment roll are in the tran¬ 
script and certified by the clerk does not make them 
any part of the record on appeal where they are not 
brought into the record by any bill of exceptions, 
case, or statement of facts, or in some other way 
recognized by law. 42 

These rules, however, are not necessarily ab¬ 
solute; 43 thus, where certain matters which should 
have been incorporated into the reporter’s tran¬ 
script are omitted therefrom and are improperly in¬ 
cluded in the clerk’s transcript which is certified by 
the trial judge as well as by the clerk, these matters 


4A C.J.S. 

may be considered as properly a part of the record 
on appeal. 44 

By recital in judgment, order, or decree . In some 
jurisdictions it is held that the mere recital in a 
judgment, order, or decree, of matters which are 
not themselves part of the judgment roll, does not 
make them part of the record on appeal, 45 while in 
other jurisdictions such recitals are considered as 
serving the purpose of a bill of exceptions or state¬ 
ment of the case. 46 

§ 731. Dockets, Entries, Minutes, and Mem¬ 
oranda 

Although a different rule is followed In some Juris¬ 
dictions, entries in the docket, Journal, or order book, or 
minutes or memoranda by the Judge or clerk are gen¬ 
erally no part of the record proper. 

Except in jurisdictions where a different rule pre¬ 
vails, 47 the general rule seems to be that entries 
in dockets, journals, or order books, or minutes or 
memoranda of what takes place in court, made by 
the judge or by the clerk, form no part of the rec¬ 
ord unless made so by a bill of exceptions or other¬ 
wise. 48 


disregard testimony thereof was not 
subject to review on appeal in ab¬ 
sence of affidavit presenting such 
matter in the record. 

S.D.—Tufty v. Sioux Transit Co., su¬ 
pra. 

37. Okl.—Collinsville Nat. Bank v. 
Ward, 220 P. 864, 96 Okl. 140. 

4 C.J. p 100 note 14. 

38. U.S.—Felder v. Reeth, C.C.A. 
Alaska, 62 F.2d 730. 

4 C.J. p 100 note 15. 

39. Ariz.—Edwards v. Simms, 71, P. 
902, 8 Ariz. 261. 

Utah.—Whipple v. Preece, 56 P. 296, 
18 Utah 454. 

40. Mo.—Perkins v. Bakrow, 39 Mo. 
App. 331. 

41. Mo.—Nickerson v. Peery, 63 S. 
W* 381, 163 Mo. 77—Newton v. 
Newton, 61 S.W. 881, 162 Mo. 173. 

42. S.C.—Hunter v. Columbia, etc., 
R. Co., 19 S.E. 197, 41 S.C. 86. 

4 C.J. p 435 note 66. 

43. Ala.—Landreth v. Landreth,. 9 
Ala. 430. 

4 C.J. p 435 note 66. 

Where acted on by court below 
Where a paper is sent up with the 
transcript, which is not necessarily 
a part of the record, it may be. no¬ 
ticed by the appellate court if it ap¬ 
pears to have been made such,, or at 
least to have been acted on by the 
court helow. 

Ala.—Landreth v. Landreth, supra. 

44. Cal. — Kellett ▼. Kellett, 39 P.2d 
203, 2 C.2d 45. 


45. Colo.—Percy Consol. Min. Co. v. 
Hallam, 44 P. 509, 22 Colo. 233. 

Mass.—City of Holyoke v. Zeloid 
Products Corp., 61 N.E.2d 330, 316 
Mass. 758. 

4 C.J. p 100 note 19. 

46. Ala.—McKissack v. Witz, 25 So. 
21, 120 Ala. 412. 

4 C.J. p 100 note 20. 

47. Vt.—Brown v. Vermont Mut. 
Fire Ins. Co., 102 A. 1042, 92 Vt. 
272. 

Proper entries made by clerk and 

all papers pertaining to a cause and 
filed therein, except such as relate to 
collateral matters, are part of the 
record. 

Ind.—Gray v. Singer, 36 N.E. 209, 
1109, 137 Ind. 257—Kesler v. My¬ 
ers, 41 Ind. 543. 

Cleveland, etc., R. Co. v. Wasson, 
66 N.E. 1020, 70 N.E. 821, 33 Ind. 
App. 316. 

4 C.J. p 101 note 27. 

Docket entries 

(1) Docket entries may constitute 
a part of the record. ' 

Mass.—Shanahan v. Boston, etc., R. 

Co., 79 N.E. 751, 193 Mass., 412. 
Pa.—Leiterman v. Polish, Nat. Alli¬ 
ance of U. S. of North America, 35 
A.2d 761, 154 Pa.Super. 125. 

(2) Docket entries mat he referred 
to as a part of the case, although 
not made a part of the bill of excep¬ 
tions. 

Vt.—Village of St. Johnsbury v. Dol- 
gin, 149 A. 902, 102 Vt 428—Village 
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of St. Johnsbury v. Dolgin, 148 A. 
879, 102 Vt. 424—Brown v. Ver¬ 
mont Mut Fire Ins. Co., 102 A» 
1042, 92 Vt 272. 

4 C.J. p 101 note 28. 

(3) Where exceptions on appeal fail 
to show that any judgment was en¬ 
tered or exceptions taken to it, the 
docket entries being part of record 
may be referred to to show such 
facts. 

Vt.—E. J. Roberts & Son v. Powers, 
61 A.2d 609, 115 Vt 355—Brown v. 
Vermont Mut. Fire Ins. Co., 102 A. 
1042, 92 Vt 272. 

Minute entries are a part of the 
record proper. 

Tenn.—Nashville, C. & St. L. Ry. Co. 
v. Smith, 249 S.W. 377, 147 Tenn. 
453. 

4 C.J. p 101 note 26 [a], 

48. U.S.—In re Syracuse Stutz Co., 
C.C.A.N.Y., 55 F.2d 914—Reilly v. 
Beekman, C.C.A.N.Y., 24 F.£d 791. 
Cal.—Hauret v. Pedelaborde, 246 P. 
134, 77 C.A. 187. 

Conn.—Phoenix Ins. Co. v. Carey, 68 
A. 993, 80 Conn. 426—Cummings v. 
Hartford, 38 A 916, 70 Conn. 115. 
Ga.—Langston v. Langston, 82 S.E. 
36, 141 Ga. 675. 

Ill.—Norris Grain Co, v. Brown, 48 N. 
E.2'd 435, 318 ilLApp. 646—Lind- 
blom v. Purity Ice & Refrigerating 
Co., 217 IlLApp. 306. 

Minn.—Kerston v. Great Northern 
Express Co., 75 N/W. 600, 72 Minn. 

' 378. 

N.M.—Alldredge v. Alldredge, 151 P. 
: 311, 20N.M A72.. 
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The minutes of the court, as such, are no part of 
the judgment roll, 49 except in so far as they may 
contain an order or judgment, a copy of which 
is by statute made a part of the judgment roll; 50 
nor are the clerk’s minutes of the trial part of the 
record proper, 51 and can become part of the appeal 
record only by being duly incorporated therein. 52 
Such minutes cannot perform the functions of a 
bill of exceptions, statement, or transcript of the 
evidence. 52 - 5 

The memorandum of the findings of fact and 
reasons for the trial judge's decision is not usually a 
part of the record proper, 53 although it has been 
held that the memorandum of the trial court may be 
referred to for the purpose of ascertaining on what 
grounds a new trial was granted where the order of 
the court does not specify them, 54 and also for the 
purpose of interpreting the findings of the court; 55 
but such memorandum may not be considered to de¬ 
termine the grounds for the ruling of the court, 56 
the grounds for denying a motion before the trial 
court for leave to amend a pleading, 57 or to impeach 
findings of fact or conclusions on the trial. 58 


§ 732. Report of Judge 

The record proper does not include a Judge’s report. 

The report of a judge is not a part of the record 
proper and will be wholly disregarded by the appel¬ 
late court in determining whether the judgment 
should be reversed or affirmed. 59 

§ 733. Rules of Trial Court 

Except in a few jurisdictions, rules of the trial court 
constitute no part of the record proper. 

As a general rule, court rules are no part of the 
record proper, and, to become a part of the record 
on appeal, they must be brought in by bill of ex¬ 
ceptions, case, or statement of facts, 60 or by certifi¬ 
cate of the trial court or agreement of counsel. 161 
The existence of a rule of court or its provisions 
cannot be shown by affidavit or certificate of the 
clerk, 62 nor does the statement of the trial judge 
that he is familiar with such rules make the rules 
a part of the record. 63 Furthermore, the practice of 
simply having the clerk copy the rule into the record 
has been condemned. 64 In some jurisdictions, how¬ 
ever, such rules are a part of the record. 65 


Okl.—Braniff v. Coffield, 190 P.2d 815, 
199 Okl. 604—Boorigie Bros. v. 
Quinn-Berry Tea & Coffee Co., 157 
P. 330. 

Tex.—Fitzgerald v. Bane, Civ.App., 
126 S.W.2d 64, reversed on other 
grounds 155 S.W.2d 602, 137 Tex. 
514—McElwrath v. Dixon, Civ.App., 
49 S.W.2d 995—Ezell v. Knapp & 
Elliott, Civ.App., 40 S.W.2d 1110, 
certified questions answered 39 S. 
W.2d 829, 120 Tex. 503—Beasley v. 
Duplex Truck Co., Civ.App., 30 S. 
W.2d 404—Johnson v. Williams, 
Civ.App., 24 S.W.2d 79—Erwin v. 
Griffin, Civ.App., 24 S.W.2d 78— 
Luginbyhl v. Thompson, Civ.App., 
11 S.W.2d 380—Burleson v. Mof¬ 
fett, Civ.App., 3 S.W.2d 544— 
Hudgins v. T. B. Meeks Co., Civ. 
App., 1 S.W.2d 681. 

4 C.J. p 100 note 21. 

Docketing of causes 
To review errors in docketing caus¬ 
es or setting them on the calendar, 
all matters relating thereto must be 
shown on the record. 

Ill.—Kaestner v. Farmers’, etc., State 
Bank, 112 Ill.App. 158. 

4 C.J. p 132 note 39. 

49. Cal.—Brown v. Canty, 159 P. 
1056, 31 C.A. 183. 

Nev.—Bushard v. Washoe County, 229 
P.2d 156, 68 Nev. 217. . 

4 C.J. p 101 note 22. 

50. Idaho.—Perkins v. Loux, 95 P. 
694, 14 Idaho 607. 

Utah.—Zion’s Sav. Bank & Trust Co. 
v. Mountain-Lakes Poultry Farms, 
100 P.2d 212, 98 Utah 410. 

51. Okl.—Bell v. Board of Com’rs of 
4A C.J. S.—37 


Craig County, 77 P.2d 1120, 182 Okl. 
390—Little v. Employer’s Casualty 
Co., 71 P.2d 687, 180 Okl. 628—Har- 
jo v. Johnston, 19 P.2d 961, 162 Okl. 
153—Cunningham v. McCray, 279 
P. 354, 137 Okl. 300—Bigpond v. 
Davis, 247 P. 676, 121 Okl. 44. 

4 C.J. p 101 note 24. 

52. Utah.—Perego v. Dodge, 33 P. 
221, 9 Utah 3, affirmed 16 S.Ct. 971, 
163 U.S. 160, 41 L.Ed. 113. 

4 C.J. p 101 note 25. 

52.5 Ariz.—Myers v. Farmers’ and 
Merchants’ Bank, 60 P. 880, 7 Ariz. 
67. 

53. Cal.—Jensen v. Jones Miller, Inc., 
128 P.2d 110, 53 C.A.2d 467—'Witt- 
man v. Wittman, 89 P.2d 419, 32 C. 
A. 2d 184. 

Conn.—Cummings v. Hartford, 38 A. 
916, 70 Conn. 115. 

Mass.—Naylor v. Nourse, 121 N.E. 26, 
231 Mass. 341—Standish v. Old 
Colony R. Co., 129 Mass. 158. 

Minn.—Kertson v. Great Northern 
Express Co., 75 N.W. 600, 72 Minn. 
378. 

4 C.J. p 101 note 29. 

54. Minn.—Gay v. Kelley, 123 N.W. 
295, 109 Minn. 101, 26 L.R.A.,N.S., 
742. 

4 C.J. p 101 note 30. 

55. Mass.—Cohen v. Nagle, 76 N.E. 
276, 190 Mass. 4, 2 L.R.A.,N.S., 964, 
5 Ann.Cas. 553. 

4 C.J. p 101 note 31. 

56. Minn.—Myers v. Chicago, etc., 
R. Co., 72 N.W. 694, 69 Minn. 476, 
65 Am.S.R. 579. 

4 C.J. p 101 note 32. 
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57. Minn.—Boen v. Evans, 75 N.W. 

116, 72 Minn. 169. 

58. Minn.—Pinkerton v. Wisconsin 
Steel Co., 123 N.W. 60, 109 Minn. 

117. 

4 C.J. p 102 note 34. 

59. Conn.—Neuschtat v. Rosenthal, 
87 A. 741, 87 Conn. 400. 

4 C.J. p 102 note 35. 

60. Ala.—Wasson v. Cooper, 187 So. 
706, 237 Ala. 547—Jefferson Coun¬ 
ty Burial Society v. Scott, 118 So. 
644, 218 Ala. 354. 

Colo.—Alsup v. Alsup, 230 P. 796, 76 
Colo. 260. 

Ill,—Dewar v. Boy, 248 Ill.App. 396— 
Ness v. Bell, 246 Ill.App. 79. 

Neb.—Federal Farm Mortg. Corpo¬ 
ration v. Hughes, 291 N.W. 475, 137 
Neb. 820. 

4 C.J. p 102 note 37. 

61. Ala.—Jefferson County Burial 
Soc. v. Scott, 118 So. 644, 218 Ala. 
354. 

Md.—Wagner v. Freeny, 90 A. 774, 
123 Md. 24. 

4 C.J. p 102 note 37 [b]. 

62. Ill.—Hooper v. Rooney, 127 N.E. 
711, 293 Ill. 370. 

63. Ill.—Thompson v. American 
Percheron Horse Breeders, etc., As¬ 
soc., 114 Ill.App. 131—Dahms v. 
Moore, 110 Ill.App. 223. 

64. Md.—Baltimore v. Thomas, 80 A. 
726, 115 Md. 212. 

65. Okl.—Goodwin v. Bickford, 93 
P. 548, 20 Okl. 91, 129 Am.S.R. 729. 

4 C.J. p 102 note 40. 
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§ 734 APPEAL & ERROR 


§ 734. Opinion of Lower Court 

Although there is authority to the contrary in some 
jurisdictions, ordinarily, the opinion of the court consti¬ 
tutes no part of the record proper on appeal. 

In the absence of statute, or rule of court to the 
contrary, the general rule is that the opinion of the 
lower court is no part of the record proper on ap¬ 
peal, 66 and, under the principles discussed infra § 
1215, the appellate court cannot look into the opin¬ 
ion to supply or explain matters which are required 
to be shown by the record. In some of these juris¬ 
dictions it does not become so even though it is in¬ 


corporated in the record, transcript, abstract, 67 or 
bill of exceptions, 68 and this rule is true even where 
the trial is by the court without a jury. 69 

The rule that the opinion is no part of the record 
also applies to the opinions of intermediate appellate 
courts, 70 although portions of opinions embodying 
findings of facts and rulings of law by such courts 
may be treated as part of the record on appeal. 70 - 5 

It is not reversible error, however, to make the 
opinion of the judge of the trial court a part of the 
record in the case ; 71 as a matter of fact, the practice 


66. Ala.—Hunter v. Parkman, 48 So. 

2d 878, 254 Ala. 494. 

Ariz.—Ollason v. Glasscock, 224 P. 
284, 26 Ariz. 193. 

Cal.—In re Lopus’ Estate, 86 P.2d 818, 
12 C.2d 651—Decou v. Howell, 214 
P. 444, 190 C. 741. 

Canepa v. Sun Pacific, 272 P.2d 
860, 126 C.A.2d 706—Williams v. 
Kinsey, 169 P.2d 487, 74 C.A.2d 583 
—In re Pala's Estate, 131 P.2d 593, 
55 C.A.2d 647—Jorgensen v. Dahl- 
strom, 127 P.2d 551, 53 C.A.2d 322 
—Cohen v. Metropolitan Life Ins. 
Co., 89 P.2d 732, 32 C.A.2d 337- 
Best v. Smith. 71 P.2d 78, 22 C.A. 
2d 363—McLeod v. McMahon, 58 P. 
2d 699, 14 C.A.2d 565—Brooks v. 
Faulkner, App., 26 P.2d 884, 135 C. 
A. 368—Manufacturers' Finance 
Corporation v. Pacific Wholesale 
Radio, 19 P.2d 1013, 130 C.A. 239- 
Toby v. Hubbard, 13 P.2d 869, 125 
C.A. 261—Strehlow v. Mothorn, 280 
P. 1021, 100 C.A. 692—In re Fahl- 
man, 257 P. 893, 84 C.A. 248—Arn- 
heim v. Firemen’s Ins. Co. of New¬ 
ark, N. J., 227 P. 676, 67 C.A. 468— 
Whitney v. Northwestern Pac. R. 
Co., 178 P. 326, 39 C.A. 139. 

Idaho.—Baldwin v. Singer Sewing 
Mach. Co., 284 P. 1027, 48 Idaho 
596. 

Ill.—People v. Weightman, 246 Ill. 
App. 394. 

Ind.—Katterhenry v. Arensman, 108 
N.E. 101, 183 Ind. 347. 

Himelstein Bros. v. Texas Co., 
App., 125 N.E.2d 820. 

Md.—Central Trust Co. of Maryland 
v. American Foundry & Mfg. Co., 
141 A. Ill, 154 Md. 477. 

Mich.—Ballance v. Dunnington, 217 
N.W. 329, 241 Mich. 383, 57 A.L.R. 
262. 

Nev.—Bushard v. Washoe County, 
229 P.2d 156, 68 Nev. 217—Lindley 
& Co. v. Piggly Wiggly Nevada 
Co., 22 P.2d 355, 54 Nev. 454—Hunt¬ 
er v. Sutton, 205 P. 785, 45 Nev. 
430. 

Ohio.— Corpus Juris Secundum cited 
in Squire v. Guardian Trust Co., 58 
N.E.2d 651, 653, 144 Ohio St. 266. 

Teegarden v. Teegarden, App., 75 
N.E.2d 733—In re Blaustein’s Es¬ 


tate, 66 N.E.2d 153, 77 Ohio App. 
286—Hartford Accident & Indem¬ 
nity Co. v. First Nat. Bank, 22 N. 
E.2d 517, 61 Ohio App. 217—Trei- 
ber v. Jaster, 8 N.E.2d 581, 55 Ohio 
App. 64. 

Okl.—Secrest v. Secrest, 36 P.2d 57, 
168 Okl. 576—Chesnut v. Worley, 
23 P.2d 196, 164 Okl. 153—Dixon v. 
Stoetzel, 276 P. 730, 136 Okl. 302. 
Or.—Thomsen v. Thomsen, 228 P. 
832, 118 Or. 614. 

S.D.—Western Bldg. Co. v. J. C. Pen¬ 
ney Co., 245 N.W. 909, 60 S.D. 630. 
Wash.—Clifford v. State, 148 P.2d 
302, 20 Wash.2d 527—In re Patter¬ 
son, 167 P. 924, 98 Wash. 334. 
W.Va.—Robertson v. Vandergrift, 193 
S.E. 62, 119 W.Va. 219. 

4 C.J. p 102 note 41. 

Preliminary statements of the 
chancellor in a decree dismissing a 
bill to remove cloud are not review- 
able as part of decretal order. 

Ala.—Frazier v. Espalla, 119 So. 209, 
218 Ala. 487. 

General observations of the trial 
court on the law and facts will not 
be considered as a basis for impeach¬ 
ing the judgment, where the finding 
and judgment were embodied m the 
journal entry, and no conclusions of 
law were requested. 

Okl.—Tolbert v. Chisholm, 21 P.2d 16, 
163 Okl. 92. 

At close of argument 

Statement of the trial court of the 
theory of the decision at the close of 
argument for new trial is not prop¬ 
erly a part of the record on appeal. 
Cal.—Ferguson v. Green, 278 P. 1058, 
99 C.A, 641. 

Not decision of case 

Oral opinion of the trial court, giv¬ 
ing his reasons for the decision, tran¬ 
scribed by the reporter and made a 
part of the bill of exceptions, is not 
a “decision of case,” which consists 
of findings, conclusions, and decree. 
Utah.—Stevens & Wallis v. Golden 
Porphyry Mines Co., 18 P.2d 903, 81 
Utah 414. 

May be cited 

Written opinion of the trial court, 
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although not part of the record on 
appeal, may be cited by counsel. 

Cal.—Gregoriev v. Northwestern Pac. 
R. Co., 273 P. 84, 95 C.A. 447. 

67. Cal.—Farmer v. Envoy Petrole¬ 
um Co., 49 P.2d 291, 9 C.A.2d 210— 
Hocker v. Moore, 298 P. 836, 113 
C.A. 614. 

Tenn.—Third Nat. Bank v. American 
Equitable Ins. Co. of New York, 
178 S.W.2d 915, 27 Tenn.App. 249. 

4 C.J. p 103 note 42. 

68. Cal.—Goldner v. Spencer, 125 P. 
347, 163 C. 317. 

Cavagnaro v. Delmas, 84 P.2d 
274, 29 C.A.2d 352. 

4 C.J. p 104 note 43. 

Ascertaining reasons of court 

While the opinion of the trial court, 
settled in the bill of exceptions, can¬ 
not be looked to to ascertain what 
the court found or decided, it may be 
considered to ascertain the reasons 
of the court for its decision. 

Utah.—Miller v. Marks, 148 P. 412, 46 
Utah 257. 

69. U.S.—Hayden v. Ogden Sav. 
Bank, Utah, 158 F. 90, 85 C.C.A. 558. 

4 C.J. p 104 note 44. 

70. Ill.—Voigt v. Anglo-American 
Provision Co., 66 N.E. 1054, 202 
Ill. 462. 

Mass.—Calcagno v. P. H. Graham & 
Sons Co., 47 N.E.2d 857, 313 Mass. 
364—Jones v. Celia, 187 N.E. 294, 
284 Mass. 154. 

Ohio.—Squire v. Guardian Trust Co., 
58 N.E.2d 651, 144 Ohio St. 266. 

W. W. Grainger, Inc. v. Linger, 
110 N.E.2d 48, 92 Ohio App. 343. 

4 C.J. p 104 note 45. 

70.5 Mass.—Jencyowski v. Hambro, 
92 N.E.2d 877, 326 Mass. 793—Cal¬ 
cagno v. P. H. Graham & Sons Co., 
47 N.E.2d 857, 313 Mass. 364—Neil- 
son v. Malcolm Kenneth Co., 22 N. 
E.2d 20, 303*Mass. 437. 

Findings of court as part of record 
generally see infra § 771. 

71. Tenn.—First National Bank of 
South Pittsburg, Tenn. v. Tate, 15 
Tenn.App. 462. 

4 C.J. p 104 note 46. 
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has been commended 72 or held proper; 72 - 5 nor will 
a motion to strike it be allowed even though the 
opinion is not an essential part of the record. 73 In 
some jurisdictions, the opinion of the court may be 
copied as part of the record, 74 or made part thereof 
by bill of exceptions, 75 or by the direction of the 
court. 76 Facts which appear only from the opinion 
of the trial court will not be considered, 77 and refer¬ 
ence is not to be had to the opinion to ascertain 
what the findings of fact were; 78 nor is the opinion 
a part of the finding of fact. 79 Opinions of equity 
courts may in some jurisdictions be inserted in the 
record on appeal. 80 

In some jurisdictions, however, the opinion of the 
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trial court is made part of the record, and may be 
examined to ascertain the grounds or reason for the 
decision of the trial court. 81 In a similar manner, 
where the opinion of the trial court is submitted by 
all the parties in their briefs, without objection, it 
may be read, it is held, as suggestive of what may be 
the just determination of the case. 82 Furthermore, 
where an opinion of an appellate court in a former 
case is pleaded as an adjudication, the court is at 
liberty to look to the record of such case for the 
purpose of determining what was adjudicated. 83 

A memorandum opinion is not part of the record, 84 
especially on a review of the rulings below in grant- 


72 . Ala.—Industrial Sav. Bank v. 
Mitchell. 140 So. 449, 25 Ala.App. 
13, certiorari denied 140 So. 452, 
224 Ala. 335. See Schwartz v. City 
of Chicago, 223 Ill.App. 184. 

Va.—Cottle v. Cottle, 40 S.E.2d 863, 
129 W.Va. 344. 

72.5 Cal.—Taylor v. George, 212 P.2d 
505, 34 C.2d 552. 

Macmillan Petroleum Corp. v. 
Griffin, 255 P.2d 75, 116 C.A.2d 425 
—In re Norris’ Estate, 177 P.2d 
299, 78 C.A.2d 152. 

73. Iowa.—Gregg v. Spencer, 65 N. 
W. 411, 96 Iowa 501. 

4 C.J. p 104 note 47. 

74. Miss.—Kline v. Sims, 113 So. 
190. 

Va.—Edwards v. W. M. Ritter Lum¬ 
ber Co., 177 S.E. 841, 163 Va. 851— 
Lindsey v. Lindsey, 164 S.E. 551, 
158 Va. 647. 

4 C.J. p 104 note 48. 

75. Nev.—Marlia v. Lockwood, 20 P. 
2d 247, 54 Nev. 403. 

4 C.J. p 104 note 49. 

Merely filing opinion in case 

Where a court in sustaining a mo¬ 
tion for a new trial rendered a writ¬ 
ten opinion, giving its reasons there¬ 
for, but did not spread the reasons 
on the record of the court, but mere¬ 
ly filed the opinion with the other 
papers in the case, it was held that 
this did not make it a part of the 
record. 

Mo.—Kreis v. Missouri Pac. R. Co., 
33 S.W. 64, 1150, 131 Mo. 533. 
Reserved questions of law 

Where the court in its written 
opinion passes on reserved questions 
of law, such as the admissibility of 
evidence, the opinion to that extent 
does become a part of the record 
where made a part of the bill of ex¬ 
ceptions. 

U.S.—English v. Hetherington & Ber¬ 
ner, C.C.A.I11., 71 F.2d 613. 

76. U.S.—Pilot Life Ins. Co. v. Ow¬ 
en, C.C.A.S.C., 31 F.2d 862. 


77. Minn.—Stewart v. Cooley, 23 
Minn. 347, 23 Am.R. 690. 

4 C.J. p 104 note 51. 

78. N.T.—Titus v. Orvis, 16 N.Y. 
617. 

Prignitz v. McTiernan, 43 N.Y.S. 
974, 18 Misc. 651. 

79. Cal.—James v. Williams, 31 C. 
211 , 213. 

N.D.—Corpus Juris Secundum cited 
in Ferderer v. Northern Pacific Ry. 
Co., 26 N.W.2d 236, 245, 75 N.D. 
139. 

Va.—Cottle v. Cottle, 40 S.E.2d 863, 
129 W.Va. 344. 

4 C.J. p 104 note 53. 

80. Ala.—Campbell v. Rice, 12 So.2d 
385, 244 Ala. 144. 

Md.—Brooks v. Brooks, 41 A.2d 367, 
184 Md. 419—Title Guarantee, etc., 
Co. v. McCulloh, 69 A. 434, 108 Md. 
48. 

Okl.—Turk v. Warr, 128 P.2d 835, 191 
Okl. 253. 

4 C.J. p 104 note 50. 

81. Conn.—Brown v. Cray, 89 A. 
1123, 88 Conn. 141. 

N.Y.—Moore v. Vulcanite Portland 
Cement Co., 115 N.E. 719, 220 N.Y. 
320. 

4 C.J. p 105 notes 54, 55. 

Intermediate court 

(1) By direct provision of Code 
Civ.Proc. § 1237, on appeal to the 
court of appeals from a judgment or 
order of the appellate division, the 
opinion of the appellate division shall 
be deemed to be a part of the judg¬ 
ment roll or appeal papers. 

N.Y.—Moore v. Vulcanite Portland 
Cement Co., supra. 

(2) Where there were two opinions 
in the record on review of a judg¬ 
ment of the court of civil appeals 
and the majority opinion agreed with 
the minority opinion as far as it 
went and then gave additional rea¬ 
sons to sustain the holding of the 
court, both opinions constituted the 
“opinion” of the court and were sub¬ 
ject to review. 


Tex.—Federal Underwriters Exchange 
v. Samuel, 160 S.W.2d 61, 138 Tex. 
444. 

82. Mont.—Porter v. Industrial 
Printing Co., 66 P. 839, 67 P. 67, 26 
Mont. 170. 

83. Ind.—State v. Clinton County, 
76 N.E. 986, 166 Ind. 162. 

84. Ariz.—Robinson v. Herring, 253 
P.2d 347, 75 Ariz. 166. 

Cal.—Gold Mining & Water Co. v. 
Swinerton, 142 P.2d 22, 23 C.2d 19. 

Euclid Candy Co. of California v. 
International Longshoremen & 
Warehousemen’s Union, Local 1-6, 
121 P.2d 91, 49 C.A2d 137. 

Conn.—Putterman v. Miller, 48 A.2d 
235, 133 Conn. 70—Morehouse v. 
Employers’ Liability Assur. Corpo¬ 
ration of London, England, 177 A. 
568, 119 Conn. 416. 

Idaho.—Terry v. Terry, 213 P.2d 906, 
70 Idaho 161—Stearns v. Graves, 99 
P.2d 955, 61 Idaho 232—Geist v. 
Moore, 70 P.2d 403, 58 Idaho 149— 
Clark v. Clark, 69 P.2d 980, 58 Ida¬ 
ho 37. 

Mass.—Pheeney v. Malden Coal Co., 
14 N.E.2d 136, 300 Mass. 60—Davis 
v. Boston Elevated Ry. Co., 126 N. 
E. 841, 235 Mass. 482. 

Mo.—Smith v. Pettis County, 136 S. 
W.2d 282, 345 Mo. 839—Ruff v. 
Young, 190 S.W.2d 208, 354 Mo. 506. 

Manning v. Driscoll’s Estate, 
App., 164 S.W.2d 981, opinion quash¬ 
ed on other grounds State ex rel. 
Manning v. Hughes, 174 S.W.2d 
200, 351 Mo. 780—Weis v. Wan- 
strath, App., 149 S.W.2d 442—Nol- 
ker v. Nolker, App., 226 S.W. 304— 
Hobson v. Lenox, App., 201 S.W. 
964. 

Mont.—Outlook Farmers’ Elevator 
Co. v. American Surety Co. of New 
York, 223 P. 905, 70 Mont. 8. 

N.M.—Lea County Fair Ass’n v. Elk- 
an, 197 P.2d 228, 52 N.M. 250. 

Wash.—McLaughlin v. McLaughlin, 
260 P.2d 875, 43 Wash.2d 111—Lu- 
bich v. Pacific Highway Transport, 
202 P.2d 270, 32 Wash.2d 457— 
Clifford v. State, 148 P.2d 302, 20 

I Wash.2d 527—L. Romano Engineer- 
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ing or refusing a new trial, 85 unless made so by bill 
of exceptions 86 or by direction of the trial court. 87 

Where opinion is required . In some jurisdictions 
the court is required to file a written opinion, 88 and 
under rules of practice the opinion of the court be¬ 
low may be made a part of the record. 89 

§ 735. Process and Appearance 

There is a division of authority as to whether a sum¬ 
mons or other writ is a part of the record proper. A 
written appearance is a part of the record proper, but a 


4A C.J.S. 

special appearance or withdrawal of appearance is prop¬ 
erly shown by bill of exceptions. 

While it is laid down broadly in many cases that 
the writ, and the officer's return of his doings in 
virtue of it, are a part of the record, 90 in other 
jurisdictions a summons or other writ is no part of 
the record unless made so by a bill of exceptions, 91 
or, except in equity, 91 * 5 by oyer. 92 In some juris¬ 
dictions if there is no appearance the process and 
return are a part of the record, but if there is an 
appearance they do not constitute a part thereof. 93 


ing Corp. v. State, 113 P.2d 549, 8 
Wash.2d 670, former opinion ad¬ 
hered to on rehearing: 120 P.2d 
1008, 12 Wash.2d 736—Greene v. 
Union Pac. Stages, 45 P.2d 611, 182 
Wash. 143—Brooks v. Hutchinson, 
5 P.2d 495, 165 Wash. 327—Swanson 
v. Hood, 170 P. 135, 99 Wash. 506— 
Colvin v. Clark, 165 P. 101, 96 
Wash. 282. 

4 C.J. p 105 note 58. 

85. Mass.—Abbott v. Walker, 90 N. 
E. 405, 204 Mass. 71. 

Minn.—Alton v. Chicago, etc., R. Co., 
120 N.W. 749, 107 Minn. 457. 

4 C.J. p 105 note 59. 

86. Mass.—Pheeney v. Malden Coal 
Co., 14 N.E.2d 136, 300 Mass. 60— 
Davis v. Boston Elevated Ry. Co., 
126 N.E. 841, 235 Mass. 482. 

Mo.—State ex rel. and to Use of Piep- 
meier v. Camren, 41 S.W.2d 902, 
226 Mo.App. 100. 

4 C.J. p 105 note 60. 

87. Minn.—Gale v. Fred W. Pearce 
Corporation, 220 N.W. 156, 176 
Minn. 631. 

W.Va.—Woodruff v. Gilliam, 179 S. 

E. 873, 116 W.Va. 101. 

Purpose of inclusion 
Where memorandum opinion filed 
by the trial court appeared in the ab¬ 
stract but was apparently not intend¬ 
ed to stand as conclusions of fact and 
of law \>y the trial court as contem¬ 
plated by the civil code, memoran¬ 
dum could not be regarded as a for¬ 
mal part of the record on appeal. 

Kan.—Federal Land Bank of Wichi¬ 
ta v. Bailey, 134 P.2d 409, 156 Kan. 
464. 

Order denying a new trial, made in 
the form of a memorandum opinion 
filed of record, could be considered 
on appeal in determining whether 
the court properly exercised discre¬ 
tion. 

Mo.—State ex rel. and to Use of Piep- 
meier v. Camren, 41 S.W.2d 902, 226 
Mo.App. 100. 

Inclusion held proper 
Or.—Hust v. Moore-McCormack 
Lines, 177 P.2d 429, 180 Or. 409. 

88. N.T.—Bryant v. Allen, 67 N.T.S. 

89, 54 App.Div. 500. 

Mills v. City of New York, 30 N. 
Y.S.2d 121, 177 Misc. 234—White 


v. White, 22 N.Y.S.2d 776, 175 Misc. 

66 . 

Pa.—In re Mallory's Estate, 145 A. 
577, 295 Pa. 406—Chartiers Valley 
Building & Loan Ass'n v. Ende, 126 
A. 763, 281 Pa. 396. 

4 C.J. p 104 note 48 [d]. 

Ruling on auditor’s conclusions 

The trial court should not have al¬ 
lowed the case to come to the appel¬ 
late court without filing an opinion 
stating the reasons for a ruling that 
the auditor had arrived at a wrong 
conclusion. 

Pa.—In re Mallory's Estate, 145 A. 
577, 295 Pa. 406. 

Request by appellant 

The supreme court will not review 
an order opening judgment for want 
of affidavit of defense, appealed from 
as constituting an abuse of discre¬ 
tion, where appellant fails without 
justifiable excuse to obtain the opin¬ 
ion of the trial judge as to an order 
appealed from, as required by Sup. 
Ct.Rules, rule 58, and in such case it 
will dismiss the appeal on the as¬ 
sumption that the order complained 
of presents a proper exercise of dis¬ 
cretion. 

Pa.—Chartiers Valley Building & 
Loan Ass’n v. Ende, 126 A. 763, 281 
Pa. 396. 

Record held Inadequate 
Pa.—Quinn v. Pershing, 80 A.2d 712, 
367 Pa. 426. 

89. N.Y.—Sea Fish v. Delaware, etc., 
R. Co., 143 N.Y.S. 365, 158 App.Div. 
92—Bryant v. Allen, 67 N.Y.S. 89, 
54 App.Div. 500. 

Method 

(1) The order or judgment appeal¬ 
ed from may at times make the opin¬ 
ion a part of the record or so refer 
to it as to make it examinable. 

N.Y.—Pringle v. Long Island R. Co., 
51 N.E. 435, 157 N.Y. 100. 

4 C.J. p 105 note 61. 

(2) The appellate court may con¬ 
sider the opinion of the trial court to 
ascertain whether or not an order 
granting a new trial was granted on 
exceptions taken at the trial, where 
the order does not specify the ground 
upon which the new trial was grant¬ 
ed. 


N.Y.—Israel v. Ury, 102 N.Y.S. 871, 
52 Misc. 525. 

4 C.J. p 105 note 62. 

90. Ark.—Baker v. Allen, 164 S.W.2d 
1004, 204 Ark. 818. 

Mo.—Kelso v. W. A. Ross Const. Co., 
85 S.W.2d 527, 337 Mo. 202. 

Bieser v. Woods, 150 SW.2d 524, 
236 Mo.App. 126, transferred 147 S. 
W.2d 656, 347 Mo. 437. 

4 C.J. p 106 note 68. 

Original summons 

Where notice of appeal indicated 
that defendant-appellant sought to 
review an order permitting service 
of an amended complaint, the original 
summons and complaint should be 
included in the record. 

N.Y.—Johnson v. International Har¬ 
vester Co. of America, 258 N.Y.S. 
865, 144 Misc. 521, reversed on 
other grounds 260 N.Y.S. 855, 236 
App.Div. 618. 

91. Okl.—Brown v. Gardner, 235 P. 
534, 108 Okl. 199. 

4 C.J. p 106 note 69. 

Not made part of bill 
A writ printed with the bill of ex¬ 
ceptions, but not made a part there¬ 
of, cannot be considered. 

Me.—Feltis v. Lincoln County Power 
Co., 112 A. 906, 120 Me. 101. 

91.5 W.Va.—McKinley v. Queen, 25 
S.E.2d 763, 125 W.Va. 619. 

Writ commencing suit in equity is 
a part of the record without oyer 
thereof. 

W.Va.—McKinley v. Queen, supra— 
Wildason v. Long, 82 S.E. 205, 74 
W.Va. 583. 

92. W.Va.—State ex rel. Godby v. 
Chambers, 42 S.E.2d 255, 130 W.Va. 
115—McKinley v. Queen, 25 S.E.2d 
763, 125 W.Va. 619—Pancake v. 
Hite, 142 S.E. 518, 105 W.Va. 366— 
Wildason v. Long, 82 S.E. 205, 74 
W.Va. 583—Snyder v. Philadelphia 
Co., 46 S.E. 366, 54 W.Va. 149, 63 L. 
R.A. 896, 162 Am.St.Rep. 941—Lam¬ 
bert v. Ensign Mfg. Co., 26 S.E. 431, 
42 W.Va. 813. 

93. Ind.—Woods v. Brown, 93 Ind. 
164, 47 Am.R. 369—Barnes v. Roe- 
mer, 39 Ind. 589. 

4 C.J. p 106 notes 71, 72. 
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A praecipe for summons, it has been held, is not 
part of the record, 94 although the contrary has also 
been held. 95 An amended return of process is not 
part of the record when its filing as an amended re¬ 
turn was refused by the court. 96 After entry of 
judgment, proof of service may be made a matter of 
record. 97 On an appeal from an order of the lower 
court overruling a motion to quash a summons, affi¬ 
davits in the matter of the service of the summons 
must be brought up by a bill of exceptions. 98 

Substituted process . It has been held that where 
jurisdiction is acquired by other than personal serv¬ 
ice, as by appearance or by publication under the 
statute, whatever confers jurisdiction should, by 
analogy, be construed to be a part of the record prop¬ 
er; 99 thus, an order of publication is a part of the 
record proper and must be taken up as such; 1 but 
a mere statement or recital that publication of serv¬ 
ice was made in due or proper form is not sufficient 
when the case is brought up by appeal. 2 

Appearance . A written appearance, it has been 
held, becomes a part of the record proper by the 
mere act of filing, without incorporation in the bill of 
exceptions, 3 although it is not a necessary part of 
the common-law record. 4 If a recital of appearance 
is necessary, a recital of that fact in the bill of ex¬ 
ceptions is sufficient. 5 Where the record shows a 
denial of the right to proceed and the grounds there¬ 
for, by defendant who claims that he was never 
served and never appeared generally, it is not neces¬ 
sary that it be shown by the bill of exceptions even 
though defendant went to trial on the merits. 6 If 
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a failure to appear within the time required by law 
is relied on, the record must disclose when appear¬ 
ance was entered. 7 

A special appearance in writing by a party's at¬ 
torney should be incorporated in a bill of exceptions, 
instead of being certified to by the clerk. 8 

Withdrawal of appearance is sufficiently made a 
part of the record on appeal by being put therein 
by a bill of exceptions or something which is equiv¬ 
alent. 9 

Defendant's waiver of service of citation, being 
required to be filed by the clerk of the court, may 
be looked to as a part of the record. 10 

§ 736. Pleadings 

a. In general 

b. Interrogatories to, and answers of, 

garnishee 

c. Pleadings of interveners 

d. Demurrers 

e. Motions in respect of pleadings 

f. Rules or notices to plead 

g. Pleadings disallowed, rejected, or 

abandoned 

h. Service of pleading 

i. Judgments on pleadings 

a. In G-eneral 

Pleadings properly filed ordinarily constitute a part 
of the record proper. 

The pleadings are generally considered to be a 


Practice of Including summons dis¬ 
approved 

Summons in an action should not 
have been included in the printed 
record on appeal where summons 
was not involved in any way after 
defendant’s general appearance, and 
the practice of including the sum¬ 
mons was one reason, among others, 
for denying statutory costs to de¬ 
fendant on his successful appeal. 
Minn.—Rigby v. Nord, 292 N.W. 751, 
208 Minn. 88. 

Subpoenas and officers' returns 
thereon for witnesses testifying in 
case should not be copied into record 
on appeal at losing litigant’s expense, 
as witnesses’ attendance at court 
must be assumed to have been pro¬ 
cured by some means. 

Miss.—Carroll Notion Co. v. Neville, 
65 So.2d 140, 217 Miss. 699. 

94. Ohio.—Palmer v. Palmer, 25 Ohio 
Cir.Ct. 660. 

4 C.J. p 106 note 76. 

95. Ind.—Allen v. Gavin, 29 N.E. 
363, 130 Ind. 190. 


96. Ind.T.—Robberson v. Crow, 53 

S.W. 534, 3 Ind.T. 174. 

97. Cal.—Hibernia, Sav., etc., Soc. v. 
Matthai, 48 P. 370, 116 C. 424. 

98. Or.—Megler v. Tarabochia, 239 
P. 829, 116 Or. 113. 

99. Ill.—Baldwin v. McClelland, 50 
Ill.App. 645, affirmed 38 N.E. 143, 
152 Ill. 42. 

4 C.J. p 106 note 73. 

1 . Mo.—Milner v. Shipley, 7 S.W. 
175, 94 Mo. 106. 

4 C.J. p 106 note 74. 

2 . Ala.—Paulling v. Creagh, 63 Ala. 
398. 

3. Ill.—Towarzystwa Litewsko Pol- 
skiego Ostrobramy v. Barczaitis, 
139 Ill.App. 94. 

Ill.—Hine Bros. Co. v. Adams, 139 
Ill.App. 92. 

Mo.—Corpus Juris Secuudum cited in 
Bieser v. Woods, 147 S.W.2d 656, 
658, 347 Mo. 437, transfered, see, 
150 S.W.2d 524, 236 Mo.App. 126. 

4. Ill.—Long v. Frank, 117 Ill.App. 
207. 
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5. Wash.—Hartford v. Stout, 172 P. 
1168, 102 Wash. 241, leave to apply 
to lower court for relief granted 
177 P. 666, 105 Wash. 46. 

Recital in bill of exceptions that 

attorneys appeared at a hearing to 
vacate a judgment was sufficient to 
show appearance, on the question 
whether there was a waiver of ir¬ 
regularity in the notice, although the 
order vacating the judgment did not 
so recite. 

Wash.—Hartford v. Stout, supra. 

6. U.S.—R. H. Hassler, Inc., v. Shaw, 
S.C., 46 S.Ct. 479, 271 U.S. 195, 70 

L. Ed. 900. 

7. Ala.—Bufford v. Chambers, 42 So. 
597, 148 Ala. 442. 

8. Wyo.—Syndicate Impr. Co. v. 
Bradley, 43 P. 79, 44 P. 60, 6 Wyo. 
171. 

9. U.S.—Rio Grande Irrigation & 
Colonization Co. v. Gildersleeve, N. 

M. , 19 S.Ct. 761, 174 U.S. 603, 43 L. 
Ed. 1103. 

4 C.J. p 107 note 84. 

10. Tex.—Radford v. Radford, Civ. 
App., 42 S.W.2d 1060. 
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part of the record proper; 11 and hence it is usually 
improper to incorporate them in a bill of exceptions 
or otherwise. 12 It has been held, however, that 
where no controversy exists over the contents of 
the pleadings and the record shows that they were 


filed, this will be sufficient even though the pleadings 
were not set out in the record but appear only in the 
bill of exceptions. 13 

Unless placed therein in some authorized manner, 
a pleading which is treated as a nullity, when im- 


11- Ala.—Alabama Fuel & Iron Co. 
v. Courson, 101 So. 638, 20 Ala.App. 
312, reversed on other grounds Ex 
parte Alabama Fuel & Iron Co., 101 
So. 642, 212 Ala. 1. 

Ark.—Clark v. Collins, 210 S.W.2d 
505, 213 Ark. 386. 

Cal.—Lincoln County Bank v. Fetter- 
man, 149 P. 811, 170 C. 357. 

Fritsche v. McCue, 92 P.2d 928, 
34 C.A2d 46—Sullivan v. Shannon, 
77 P.2d 498, 25 C.A.2d 422. 

Ga.—Smith v. Jacksonville Oil Mill 
Co., 94 S.E. 900, 21 Ga.App. 697. 
Ill.—Scott v. Freepert Motor Cas. 
Co. of Freeport, 64 N.E.2d 542, 392 
Ill. 332—National Can Co. v. Wier- 
ton Steel Co., 145 N.E. 389, 314 
Ill. 280. 

Karnatz v. Karnatz, 86 N.E.2d 
397, 337 Ill.App. 660—Velde v. 

Schrock, 253 Ill.App. 274—Har- 
baugh v. City of Sullivan, 206 Ill. 
App. 496. 

Kan.—'Murrell v. Janders, 44 P.2d 
218, 141 Kan. 906. 

Mass.—In re I>e Propper, 128 N.E. 
785, 236 Mass. 500. 

Mo.—Turner v. Browne, 173 S.W. 2d 
868 , 351 Mo. 541. 

Buschow Lumber Co. v. Union 
Pac. R. Co., 276 S.W. 409, 220 Mo. 
App. 743—National Union Fire Ins. 
Co. v. Nevils, 274 S.W. 503, 217 Mo. 
App. 630—Strong v. Strong, App., 
216 S.W. 543. 

N.C.—State v. Ravensford Lumber 
Co., 175 S.E. 713, 207 N.C. 47, af¬ 
firmed 180 S.E. 696, 208 N.C. 347. 
Ohio.—Long & Allstatter Co. v. Wil¬ 
lis, App., 44 N.E.2d 287. 

Okl.—State ex rel. Com’rs of Land 
Office v. Whitfield, 193 P.2d 306, 
200 Okl. 300—Southern Surety Co. 
v. Turnham, 160 P. 468, 58 Okl. 583. 
Or.—Tellkamp v. Mcllvaine, 199 P. 
2a 246, 184 Or. 474—State v. Mc¬ 
Donald, 274 P. 1104, 128 Or. 684. 
Pa.—Harrisburg Hospital v. Houck, 
96 Pa.Super. 24. 

Sneiderman v. Kahn, Com.Pl. t 27 
Erie Co. 36. 

Tenn.—National Life & Acc. Ins. Co. 
v. Atwood, 194 S.W. 2d 350, 29 
Tenn.App. 141. 

Tex.—Little v. Stephenson, Civ. 
App., 1 S.W. 2d 353, affirmed Ste¬ 
phenson v. Little, Com.App., 12 
S.W. 2d 196. 

4 C.J. p 107 note 85. 

Omitted pleadings deemed part of 
record 

Although defendants’ answer was 
omitted from judgment roll by the 
clerk in making up the record, it was 
a part of the “record” and was deem¬ 
ed to be included therein. 


Cal.—Potts v. Whitson, 12-5 P.2d 947, 
52 C.A.2d 199. 

Demands in nature of pleadings 

(1) In proceeding to enforce award 
of arbitrators, to whom controversy 
as to performance of building con¬ 
tract was submitted under agree¬ 
ment requiring parties to serve 
statements of their demands on each 
other, such statements in the nature 
of pleadings, lodged with, and con¬ 
sidered by, arbitrators, were properly 
part of record on writ of error to re¬ 
view judgment annulling award. 

Va.—Martin v. Winston, 23 S.E.2d 
873, 181 Va. 94, certiorari denied 
63 S.Ct. 1330, 319 U.S. 766, 87 L.Ed. 
1716. 

(2) Although f-ormal pleadings are 
not required in proceedings in pro¬ 
bate court, some paper must be filed 
to initiate alleged cause of action, 
and when such paper is filed, it mat¬ 
ters not whether it is deneminated a 
statement, petition, application or 
motion, it forms basis and plead¬ 
ing for claim made, and when it is 
adjudicated in probate court and an 
appeal taken to circuit court such 
paper is of necessity part of the rec¬ 
ord proper. 

Mo.—In re Moore’s Guardianship, 
App., 148 S.W.2d 116. 

Time record starts 

Record on appeal started with 
original petition and not with pe¬ 
tition ultimately resulting in order 
appealed from, so that orders preced¬ 
ing latter petition could be consid¬ 
ered on appeal from order affirming 
plan. 

Cal.—Carpenter v. Pacific Mut. Life 
Ins. Co. of California, 74 P.2d 761, 
10 C.2d 307, certiorari denied for 
diminution of record Neblett v. 
Carpenter, 59 S.Ct. 61, 305 U.S. 562, 
83 L.Ed. 354, affirmed 59 S.Ct. 170, 
305 U.S. 297, 83 L.Ed. 182, rehear¬ 
ing denied 59 S.Ct. 355, 305 U.S. 
675, 83 L.Ed. 437. 

Entries on pleadings 

The record in the trial court em¬ 
braces not only all the pleading le¬ 
gally filed, but also the official en¬ 
tries thereon or in connection there¬ 
with, bearing in any way upon the 
issues decided or to be determined. 
Thus indorsements on the cover of a 
declaration consisting of docket 
dumber, the court to which return¬ 
able, names of the parties, etc., were 
liart of the record which might be 
Resorted to when any part of the rec¬ 
ord became pertinent to the issues. 

Ga.—Smith v. Jacksonville Oil Mill 
Co., 94 S.E. 900, 21 Ga.App. 679. 
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Order of entry 

Pleadings are entered in the record 
in the order of the time in which 
they occur. 

Te-x.—Little v. Stephenson, Civ.App., 
1 S.W.2d 353, affirmed Stephensen 
v. Little, Com.App., 12 S.W.2d 196. 

Plea in abatement is reviewable 
as part of the record proper, where 
the facts on which the plea was pred¬ 
icated appeared on the face of the 
record, and a ruling thereon in ap¬ 
pellant’s favor would have disposed 
of the whole case as to him as a 
matter of law. 

Mo.—Massmann v. Pollock, App., 53 
S.W. 2d 1165. 

Plea to jurisdiction 

Where defendant in due time filed 
plea to the jurisdiction, which was 
accepted and filed by the clerk at 
rules in the exercise of a ministerial 
and mandatory duty, it became a 
part of the record. 

Va.—Bank of Bristol v. Ashworth, 
94 S.E. 469, 122 Va. 170. 

Affidavit of claim in an action of 
assumpsit partaking of the nature of 
a pleading is a part of the record, 
and examinable by the court of re¬ 
view, without a bill of exceptions. 
Ill.—Beckers v. City of Kankakee, 
213 Ill.App. 538. 

Objection as plea 

On appeal from the overruling of 
objections to a judgment of sale for 
delinquent taxes, that the owner’s 
objections to the tax are not preserv¬ 
ed by bill of exceptions does not pre¬ 
vent review of them, where they are 
copied into the common-law record, 
the objections of the property owner 
serving the purpose of a plea by him. 
Ill.—People v. Chicago, R. I. & p. 

By. Co., 110 N.E. 49, 269 Ill. 513. 
Statute pleaded 

Where both parties pleaded a spe¬ 
cial law by giving its title and the 
date of its approval, as authorized by 
Rev.St. (1911) art 1823, and the entire 
act was before the court, it must be 
considered a part of the record on 
appeal, although not copied into the 
statement of facts. 

Tex.—Altgelt v. Gutzeit, Civ.App., 
187 S.W. 220, reversed on other 
grounds 201 S.W. 400, 109 Tex. 123. 

12. Mo.—Ewing v. Vernon County, 
116 S.W. 518, 216 Mo. 681. 

4 C.J. p 107 note 86. 

13. Mo.—Morgan v. City of Kirks- 
ville, 168 S.W. 835, 181 Mo.App. 
348. 
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properly filed, is not a part of the record, 14 as where 
it is filed without leave, 15 or not filed at all, 16 or is 
not properly authenticated, 17 or because a demurrer 
is sustained to the whole or a portion thereof; 18 
and this is true of a pleading used merely as evi¬ 
dence, 19 a counterabstract based on plaintiff's depo¬ 
sition, 20 a proffered pleading requiring some af¬ 
firmative action of the court before filing, 21 collater¬ 
al pleadings, 22 and pleadings in an inferior court. 23 
An answer by a defendant other than the one whose 
demurrer has been overruled is no part of the record 
on an appeal from the order overruling the demur¬ 
rer. 24 On an appeal solely from an order denying 
costs the pleadings cannot be considered a part of 
the record unless they are embodied in a statement 
attached to the order. 25 

It is not necessary actually to copy pleadings into 
the bill in order to place them on the record; it 
is sufficient to refer to them with a direction to the 
clerk to insert the pleading in the bill in the desig¬ 
nated place. 26 


Amended \pleading . On appeal from an order sus¬ 
taining a demurrer to an amended bill of complaint 
the facts disclosed by the answer are improperly 
included in the record. 27 

Oral pleadings in the trial court must be incorpo¬ 
rated in the record by bill of exceptions or some 
other appropriate manner as they are no part of the 
record proper. 28 

Pleadings in a prior action are not part of the 
record, 28 * 5 except under a stipulation placing them 
therein, 28 - 10 even though inserted in the tran¬ 
script, 2S * 15 and to be made available on appeal must 
be brought before the appellate court by a state¬ 
ment of facts or bill of exceptions. 29 

In chancery , where a plea or answer is referred 
to in a decree or order as having come under the 
cognizance of the court either for the purpose of 
filing or rejecting it, it becomes thereby part of the 
record and no further action by way of exception 
or otherwise is necessary to enable the prosecution 


14. Fla.—Crystal Beach Develop¬ 
ment Co. v. Alvord, 133 So. 858, 101 
Fla. 1403, reheard 136 So. 669, 101 
Fla. 1411. 

Iowa.—Henderson v. Wilson, 195 N. 

W. 194, 196 Iowa 631. 

Tex.—Baker v. Nipper, Civ.App., 198 
S.W. 596. 

4 C.J. p 107 note 87. 

15. Ga.—Schaeffer v. Central of 
Georgia R. R. Co., 64 S.E. 1107, 6 
Ga.App. 282. 

4 C.J. p 107 note 88. 

16. Ala.—American Ry. Express Co. 
v. McMinn, 99 So. 657, 19 Ala.App. 
591. 

4 C.J. p 107 note 89. 

17. Ind.—McCllen v. Lehker, 123 N. 
E. 475, 70 Ind.App. 435. 

Paragraphs of a complaint which 

were not authenticated upon change 
of venue by the clerk of the court in 
which the action was originally 
brought are not in the record for 
consideration upon appeal. 

Ind.—McCllen v. Lehker, supra. 

18. Ind.—Ellis v. Indianapolis, 47 
N.E. 218, 148 Ind. 70—-Tron v. 
Yohn, 42 N.E. 437, 145 Ind. 272. 

Mont.—State v. Gordon, 90 P. 173, 
35 Mont. 458. 

4 C.J. p 107 note 90. 

19. Mo.—Strong v. Strong, App., 216 
S.W. 543. 

4 C.J. p 108 note 91. 

When petition is introduced in evi¬ 
dence, it is proper to show it in the 
bill of exceptions, which does not, 
however, dispense with the necessity 
of printing it as a part of the record 
proper. 

Mo.—Strong v. Strong, supra. 


20. Kan.—Murrell v. Janders, 44 P. 
2d 218, 141 Kan. 906. 

21 . Ga—Branan v. Baxter, 50 S.E. 
45, 122 Ga 222. 

Ohio.—Smucker v. Wright, 3 Ohio 
Cir.Ct. 620, 2 Ohio Cir.Dec. 360. 

4 C.J. p 108 note 92. 

22. Neb.—Calmelet v. Sichl, 74 N.W. 
407, 54 Neb. 97. 

Va.—Kyle v. Cox, 194 S.E. 671, 169 
Va 593. 

4 C.J. p 108 note 93. 

Dilatory pleadings filed in princi¬ 
pal action technically not being of 
character to become part of record 
proper have no proper place on ap¬ 
peal from judgment in proceeding in 
garnishment in aid of execution. 

Mo.—Row v. Cape Girardeau Foun¬ 
dry Co., App., 141 S.W.2d 113. 

Pleadings irrelevant to appeal 

On appeal by plaintiff from judg¬ 
ment granting motion of nonresident 
defendants to vacate and set aside 
service on them, plaintiff’s com¬ 
plaint, answer by corporate defend¬ 
ant and one of its directors, plain¬ 
tiff’s reply and certain facts tending 
to show history of litigation were 
properly excluded from record be¬ 
cause irrelevant. 

S.C.—Johnson v. Baldwin, 53 S.E.2d 
785, 214 S.C. 545. 

23. Tex.—Clonts v. Johnson, 294 S. 
W. 844, 116 Tex. 489. 

4 C.J. p 108 note 94. 

24. Kan.—Whitcomb v. Atchison, T. 
& S. F. Ry. Co., 280 P. 900, 128 
Kan. 749. 

25. Neb.—Glock v. Elges, 159 P. 629, 
39 Nev. 415. 


26. Idaho.—Shurtliff v. Extension 
Ditch Co., 94 P. 574, 14 Idaho 416. 

4 C.J. p 108 note 95. 

27. Ala.—Murphy v. City Nat Bank, 
98 So. 288, 210 Ala. 375. 

28. Tex.—Clonts v. Johnson, 294 S. 
W. 844, 116 Tex. 489. 

Galveston, H. & S. A. Ry. Co. v. 
Masters, Civ.App., 23 S.W. 2d 759. 
Methods 

Oral pleadings can appear in the 
record only by agreement, testimony 
in the record, or bill of exceptions. 
Tex.—Clonts v. Johnson, 294 S.W. 
844, 116 Tex. 489. 

28.5 Ill.—Cities Service Oil Co. v. 
Viering, 89 N.E.2d 392, 404 Ill. 
538, 13 A.L.R2d 1448. 

28.10 Cal.—De Monbrun v. Sheet 
Metal Workers Intern. Ass’n, 295 
P.2d 881, 140 C.A.2d 546. 

Stipulation as to contents of record 
in general see infra § 782. 
Stipulation by counsel for parties 
to action that complaint in previous 
action between same parties be 
transmitted to district court of ap¬ 
peal on appeal from superior court’s 
judgment dismissing action after 
sustaining general demurrer to com¬ 
plaint placed such previous com¬ 
plaint before appellate court as part 
of record to be considered thereby 
as if alleged in instant complaint in 
haec verba. 

Cal.—De Monbrun v. Sheet Metal 
Workers Intern. Ass’n, supra. 

28.15 Ill.—Cities Service Oil Co. v. 
Viering, 89 N.E.2d 392, 464 Ill. 538, 
13 A.L.R.2d 1448. 

29. Wash.—Bartelt v. Seehorn, 65 P. 
185, 25 Wash. 261. 

4 C.J. p 108 note 96. 
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of an appeal upon the rejection of such plea or an¬ 
swer, 1 30 notwithstanding 1 a memorandum in the rec¬ 
ord that the matter contained in the rejected pleas 
was introduced in evidence with the consent of the 
court. 31 

b. Interrogatories to, and Answers of, Garnishee 

There is a division of authority as to whether or not 
interrogatories to, and answers of, a garnishee are a part 
of the record proper. 

In some jurisdictions interrogatories to, 32 and the 
answer of, a garnishee are a part of the record, 
and need not be preserved by bill of exceptions. 33 
In other jurisdictions, however, where such answer 
is regarded in the nature of evidence, the answer 
of a garnishee is not a part of the record proper, 34 
but may become such by being identified by a decree 
or judgment recital. 35 


c. Pleadings of Interveners 

Interveners’ pleadings are ordinarily considered a part 
of the record proper. 

The pleadings of interveners when filed become 
a part of the record proper on appeal. 36 It has been 
held, however, that a complaint in intervention filed 
on the day of trial but not considered by the court 
and which is still pending on demurrers and mo¬ 
tion to strike is no part of the judgment roll. 37 

d. Demurrers 

Although some Jurisdictions follow a rule to the con¬ 
trary, generally a properly filed demurrer and the ruling 
or action of the court thereon are part of the record 
proper. 

As a general rule a demurrer, and the action of 
the court thereon, are part of the record, and no 
bill of exceptions or case is necessary to procure a 
review thereof, 38 although stricken by order of 
court, 39 if it appears to have been regularly ten¬ 
dered and filed, 40 and if it is contained in the record 


30. Va.—Craig v. Sebrell, 9 Gratt. 
131, 50 Va. 131. 

W.Va.—Barrett v. McAllister, 12 S. 

E. 1106, 35 W.Va. 103. 

4 C.J. p 108 note 97. 

Bill and cross hill 

Where an appeal was filed from a 
decree on a cross bill rendered on de¬ 
murrer thereto, complainant stand¬ 
ing on the demurrer, the original bill 
was properly incorporated in the rec¬ 
ord, as the court in passing on the 
demurrer must consider the bills to¬ 
gether for the reason that the cross 
bill must be germane to, and an 
auxiliary of, the original bill and 
pray for affirmative relief concern¬ 
ing matters in litigation under the 
original bill. 

Ill.—Jones v. Bryant, 204 Ill.App. 
609. 

31. Va.—White v. Toncray, 9 Leigh 
347, 36 Va. 347. 

32. Ill.—Rankin v. Simonds, 27 Ill. 
352. 

33. Ill.—Rankin v. Simonds, 27 Ill. 
352. 

Deffenbaugh v. Andrew, 91 Ill. 
App. 142. 

La.—Burckett v. Hopson, 19 La.Ann. 
489. 

34. Ala.—Jones v. Manier, 15 So. 
437, 102 Ala. 676. 

4 C.J. p 111 notes 27, 28. 

35. Ala.—Jones v. Manier, supra. 

4 C.J. p 111 note 29. 

36. Ark.—Sizer v. Midland Valley 
R. Co., 217 S.W. 6, 141 Ark. 369. 

Ga.—Land O'Lakes Creameries v. 
Crowley, 63 S.E.2d 215, 207 Ga. 
615. 

4 C.J. p 109 note 8. 

In tervening petition of an attorney 

to enforce his lien on the proceeds of 
a compromise is one of the pleadings 


t in the case, and is a part of the rec¬ 
ord proper, as is the contract be¬ 
tween the attorney and plaintiff in 
the action, filed as an exhibit to the 
petition to enforce lien, being the 
foundation of the action. 

Ark.—Sizer v. Midland Valley R. Co., 
217 S.W. 6, 141 Ark. 369. 

37. Cal.—People v. Union Bldg., etc., 
Assoc., 58 P. 822, 59 P. 692, 127 C. 
400. 

38. Cal.—Fritsche v. McCue, 92 P.2d 

928, 34 C.A.2d 46—Kelsey v. 

Merced Irr. Dist., 226 P. 853, 66 C. 
A. 113, hearing denied Danley v. 
Merced Irr. Dist., 226 P. 854, 66 
C.A. 97. 

Kan.—Murrell v. Janders, 44 P.2d 
218, 141 Kan. 906. 

Mo.—Ruggles v. International Ass’n 
of Bridge Structural and Ornamen¬ 
tal Iron Workers, 52 S.W.2d 860, 
331 Mo. 20—Garber v. Missouri 
Pac. Ry. Co., 210 S.W. 377. 

National Union Fire Ins. Co. v. 
Nevils, 274 S.W. 503, 217 Mo.App. 
630. 

Nev.—Harper v. Lichtenberger, 92 P. 
2d 719, 59 Nev. 495. 

Okl.—Kelley v. Lowder’s Heirs, 243 
P.2d 1006, 206 Okl. 390—State ex 
rel. Com’rs of Land Office v. Whit¬ 
field, 193 P.2d 306, 200 Okl. 300. 
S.C.—Harmon v. Aughtry, 85 S.E.2d 
284, 226 S.C. 371. 

Utah.—Zion's Sav. Bank & Trust Co. 
v. Mountain-Lakes Poultry Farms, 
100 P.2d 212, 98 Utah 410. 

Wis.—Wisconsin Face & Fire Brick 
Co. v. Bonnett Const Co., 206 N.W. 
204, 188 Wis. 383. 

4 C.J. p 109 note 9. 

Abandoned demurrer see infra sub¬ 
division g of this section. 

Motion in nature of demurrer see in¬ 
fra subdivision e of this section. 
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| Written demurrers contemplated 
Supreme Court did not review rul¬ 
ings on oral demurrers to special 
oral pleas in view of statute clearly 
contemplating written demurrers. 
Ala.—Mi-Lady Cleaners v. McDaniel, 
179 So. 908, 235 Ala. 469, 116 A.L.R. 
639. 

Not by bill of exceptions 

It is not the office of a bill of ex¬ 
ceptions to show the trial court's 
judgment on a demurrer. 

Ala.—Empire Guano Co. v. Ellis, 98 
So. 38, 19 Ala.App. 463. 

To intervention complaint 

Reviewing court may consider a 
ruling sustaining demurrer to com¬ 
plaint in intervention, although not 
presented by bill of exceptions, 
where intervention was allowed and 
judgment of dismissal entered, mak¬ 
ing a complete judgment roll. 

Cal.—Kelsey v. Merced Irr. Dist., 
226 P. 853, 66 C.A. 113, hearing de¬ 
nied Danley v. Merced Irr. Dist., 
226 P. 854, 66 C.A. 97. 

Electing to stand by demurrer 

While one whose demurrer has 
been overruled must elect to stand 
by it, he is not required to have the 
record show that he so elects. 

Ill.—Sterenberg v. Beach, 219 Ill. 
App. 68. 

38. Cal.—Davis v. Honey Lake Wa¬ 
ter Co., 33 P. 270, 98 C. 415. 

40. Va.—Cross v. Gall, 64 S.E. 533, 
65 W.Va. 276. 

4 C.J. p 110 note 11. 

Dictated in record 
Where plaintiff’s demurrer to de¬ 
fendant's special plea in bar was dic¬ 
tated into the record instead of writ¬ 
ing it out and signing and filing it, 
it became part of the reporter's rec¬ 
ord of the trial. 
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sent up on appeal.** The mere fact that a demurrer 
is unnecessarily embraced in the bill of exceptions, 
however, does not prevent the appellate court from 
reviewing it. 42 

In other jurisdictions the rulings of the trial 
court on exceptions, in order to become a part of 
the record on appeal, must have been incorporated in 
a recorded judgment entered thereon and they can¬ 
not otherwise be preserved even by a bill of ex¬ 
ceptions. 42 

In still other jurisdictions the rulings of the court 
on a demurrer to test the sufficiency of anything 
other than a pleading must be presented by bill of 
exceptions. 44 

e. Motions in Respect of Pleadings 

The rules followed in various jurisdictions determine 
whether or not motions in respect of pleadings constitute 
a part of the record proper. 

Some jurisdictions follow the rule applicable to 
motions in general, as discussed infra § 744, and 
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consider motions in respect of pleadings not to be 
a part of the record proper, and that such matters 
must be brought into the record by a bill of excep¬ 
tions, 45 except as to motions in chancery cases. 46 
Specifically motions not a part of the record proper 
have been held to include motions to make pleadings 
more definite and certain, 47 to set aside a rule to 
plead, 48 to docket a cross complaint as a separate 
suit, 49 to require pleading to be separated into 
distinct paragraphs and numbered, 50 to amend a 
pleading, 51 for leave to file an additional plea, 52 for 
leave to file a set-off to plaintiff’s demand, 53 or to 
dismiss a petition; 54 and such motions can be made 
a part thereof only by bill of exceptions setting forth 
the motion, the rulings thereon, and the exceptions. 55 

In other jurisdictions motions which substantially 
amount to demurrers are a part of the record prop¬ 
er, 56 but this is not true of other motions. 57 Simi¬ 
larly in other jurisdictions motions affecting or based 
on pleadings are part of the record without bill of 
exceptions. 58 It has been held, however, that a mo- 


Miss.—Peck & Hills Furniture Co. v. 
Greer, 146 So. 311, 166 Miss. 249, 
motion sustained 148 So. 387, 166 
Miss. 249. 

Xtecital In a minute entry as to 
filing demurrers to the complaint as 
amended and hearing and considering 
demurrers to the pleas does not show 
any ruling on the demurrers to the 
complaint. 

Ala.—Birmingham, E. & B. R. Co. v. 
Hoskins, 69 So. 339, 14 Ala.App. 
254. 

41. N.M.—Mansfield v. Reserve Oil 
Co., 29 P.2d 491, 38 N.M. 187. 
Unavailing* where not in record 
On the issue whether plaintiffs’ 
evidence as to the insolvency of the 
corporate defendant was sufficient, 
defendants, on plaintiffs’ appeal, 
could not rely on demurrer to the 
complaint, not in the record, particu¬ 
larly where their brief failed to spec¬ 
ify the lacking allegations. 

N.M.—Mansfield v. Reserve Oil Co., 
supra. 

Not in judgment roll 
On appeal from a judgment, a rul¬ 
ing sustaining demurrer not recited 
in the judgment cannot be considered 
although made ground of appeal. 
Conn.—Gonirenki v. American Steel 
& Wire Co., 137 A. 26, 106 Conn. 1. 
Affidavit or statement of claim 
On appeal from a judgment enter¬ 
ed for want of sufficient affidavit of 
defense, the printed record should 
include such affidavit and also state¬ 
ment of claim, and the superior court 
rule does not authorize omission of 
such affidavit or statement of claim 
and substitution of an agreed state¬ 
ment of facts thjerefor;. 

Pa—S^curities Guaranty Corpora¬ 


tion v. Pacheto Co., 171 A. 291, 112 
Pa.Super. 360. 

42. Md.—Junkins v. Sullivan, 73 A. 
264. 110 Md. 539. 

43. Tex.—Merrick v. Street, Civ. 
App., 91 S.W.2d 851, error refused. 

4 C.J. p 110 note 13. 

44. AJa.—Meyer v. Bloch, 35 So. 705. 
139 Ala. 174. 

45. Ill.—Renfrow v. Anthony, 253 
Ill.App. 123. 

Nev.—Hartford Mining Co. v. Home 
Lumber & Coal Co., 107 P.2d 128, 
61 Nev. 1. 

Motion for judgment on pleadings 
see infra subdivision i of this sec¬ 
tion. 

46. Ill—Velde v. Schrock, 253 Ill. 
App. 274. 

Motion for leave to withdraw pleas 
without prejudice and file answer 
and to file instanter affidavits sup¬ 
porting a former motion together 
with affidavits are part of the record 
in a chancery case without certificate 
of evidence. 

Ill.—Velde v. Schrock, supra. 

47. Mo.—Ewing v. Vernon County, 
116 S.W. 518, 216 Mo. 681. 

Nev.—Magee v. Lothrop, 96 P.2d 201, 
60 Nev. 202. 

4 C.J. p 111 note 31. 

48. Ind.—Clodfelter v. Hulett, 92 
Ind. 426. 

49. Ind.—Thiebaud v. Tait, 31 N.E. 
1052, superseded 36 N.E. 525, 138 
Ind. 238. 

50. Ind.—Balue v. Richardson, 25 N. 
E. 11, 124 Ind. 480. 

4 C.J. p 111 note 34. 

51. S.D.—King v. Waite, 70 N.W. 
,1056, 10 S.D. 1. 

4C.J. p 111 note 35 [b]. 
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52. Ill.—Green v. Jennings, 184 Ill. 
App. 340. 

53. Wis.—Haney v. Clark, 1 Finn. 
301. 

4 C.J. p 111 note 36. 

S*- HI-—St. Louis, etc., R. Co. v. 
Union Trust, etc.. Bank, 70 N.E. 
651, 209 Ill. 457. 

4 C.J. p 111 note 37. 

55. Ark.—Arkansas Cent. R. Co. v. 
State, 79 S.W. 773, 72 Ark. 250. 

4 C.J. p 111 note 38. 

56. Mo.—Graves v. Dakessian, 132 
S.W.2d 972—Garber v. Missouri 
Pac. Ry. Co., 210 S.W. 377. 

Berns v. P. A Starck Piano Co., 
App., 296 S.W. 239. 

Motions as demurrers 

(1) A motion to strike a separate 
defense, which challenges the legal 
sufficiency of facts alleged, is in ef¬ 
fect a demurrer, and defendant is en¬ 
titled to have the order striking such 
defense reviewed, although no bill 
of exceptions was taken thereto. 

Wis.—Wisconsin Face & Fire Brick 

Co. v. Bonnett Const. Co., 206 N. 
W. 204, 188 Wis. 383. 

(2) A motion to quash a summons 
for want of jurisdiction on the face 
of the petition will be considered a 
demurrer constituting part of the 
record proper. 

Mo.—Ruggles v. International Ass’n 
of Bridge, Structural and Orna¬ 
mental Iron Workers, 52 S.W.2d 
860, 331 Mo. 20. 

57. Mo.—Garber v. Missouri Pac. 
Ry. Co., 210 S.W. 377. 

58. Colo.—Van Buzer v. Towne, 55 
P. 13, 12 Colo.App. 4. 
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tion to amend a pleading is not a motion based on 
or affecting the pleadings within the meaning of this 
rule. 58 - 5 

f. Rules or Notices to Plead 

Generally, in the absence of a statute to the contrary, 
rules or notices to plead or motions to set aside a rule to 
plead are not a part of the record. 

Rules or notices to plead, 59 or motions to set 
aside a rule to plead, 60 are not in the record, unless 
under statutory provision. 61 

g. Pleadings Disallowed, Rejected, or Aban¬ 

doned 

Disallowed, rejected, or abandoned pleadings consti¬ 
tute no part of the record proper. 

Unless made so by a bill of exceptions, pleadings 
which are offered but not allowed to be filed by the 
court are not part of the record, 62 and the mere fact 
that the clerk has indorsed his file marks thereon 
does not make it a part of the record. 63 It has been 
held that a disallowed pleading cannot be specified 
in a bill of exceptions as a part of the record. 64 

Pleadings that have been rejected by the court are 
no part of the record, and an order rejecting them 
cannot be reviewed unless brought into the record 
in some legitimate way, 65 as by a recital of the na¬ 
ture of the pleadings with their material averments, 
together with the relief sought and the rulings there¬ 
on. 66 A mere recital that the pleadings were filed 


is insufficient, 67 but it has been held, however, that 
if the record otherwise shows that the action of the 
court in rejecting a plea was excepted to, such rul¬ 
ing may be reviewed without a formal bill of excep¬ 
tions, if the rejected plea has been ordered on the 
record. 68 

Abandoned pleadings are not a part of the record 
proper and should be offered in evidence and pre¬ 
served in a bill of exceptions to bring them before 
the appellate court. 69 A demurrer which has been 
abandoned or withdrawn is no longer a part of the 
record. 70 A ruling on a motion for leave to with¬ 
draw a demurrer must be made a part of the record 
by preserving an exception thereto in a bill of excep¬ 
tions. 71 

h. Service of Pleading 

The bill of exceptions should note the absence of a 
required allegation of service of pleadings unless the facts 
are in the record. 

When no service of pleadings, as required by rules 
of court, is alleged, evidence of such an omission 
should be noticed by a bill of exceptions unless the 
facts relied on are in the record. 72 

i. Judgments on Pleadings 

Although error based on a Judgment rendered on the 
pleadings is reviewa-ble without a bill of exceptions, a rul¬ 
ing on a motion for judgment on the pleadings is not 
reviewable without a bHI of exceptions unless the Judg¬ 
ment recited that it was so rendered. 


Kan.—Leavenworth, etc., R. Co. v. 

Douglas County, 18 Kan. 169. 

4 C.J. p 111 note 39. 

58.5 Colo.—Van Duzer v. Towne, 55 
P. 13, 12 Colo.App. 4. 

4 C.J. p 111 note 35 [a]. 

59. Ill.—Iglehart v. Pitcher, 17 Ill. 
307. 

Iowa.—Lemonds v. French, 4 Greene 
123. 

60. Ind.—Clodfelter v. Hulett, 92 
Ind. 426. 

61. Iowa.—Lemonds v. French, 4 
Greene 123. 

62. Va.—Harris v. Sparrow, 132 S.E. 
694, 146 Va. 747. 

4 C.J. p 108 note 99. 

Gross pleading* 

Thus an alleged error in refusing 
to allow a cross pleading to be filed 
does not constitute a part of the rec¬ 
ord, unless saved in the bill of ex¬ 
ceptions, and the act of the clerk in 
merely copying it into the transcript 
is insufficient. 

Ala.—Garden v. Houston, 50 So. 1030, 
163 Ala. 300. 

Ind.—McCaslin v. State, 99 Ind. 428. 
In hill of exceptions 
Pleas to a declaration, not permit¬ 
ted to be filed, are properly presented 
by a bill of exceptions. 


Fla.—Avon Mfg. Co. v. Herrin, 114 
So. 425, 93 Fla. 1128. 

63. Ill.—Dupuis v. Kipnis, 217 Ill. 
App. 254. 

4 C.J. p 108 note 1. 

64. Ga.—Maddox v. Brooks, 87 S.E. 
911, 17 Ga.App. 644. 

65. Cal.—Fillmore v. Fillmore, 168 
P.2d 725, 74 C.A.2d 418. 

Fla—Crystal Beach Development Co. 
v. Alvord, 133 So. 858, 101 Fla. 
1403, reheard 136 So. 669, 101 Fla. 
1411. 

Ky.—Fidelity & Deposit Co. of Mary¬ 
land v. Jones, 75 S.W.2d 1057, 256 
Ky. 181—Melton v. Royster, 61 S. 
W.2d 1099, 250 Ky. 168. 

4 C.J. p 109 note 3. 

66 . Tenn.—-U. S. Fidelity, etc., Co. 
v. Rainey, 113 S.W. 397, 120 Tenn. 
357. 

67. Tenn.—U. S. Fidelity, etc., Co. v. 
Rainey, supra. 

68 . W.Va—Brown v. Cook, 87 S.E. 

454, 77 W.Va. 356, L.R.A.1916D 

220 . 

4 C.J. p 109 note 7. 

69. Ark.—City of Morrilton v. Mal- 
co Theatres, 149 S.W.2d 55, 202 
Ark. 100. 

Cal.—Fillmore v. Fillmore, 168 P.2d 
725, 74 OA.2d 418. 
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Mo.—State ex rel. State Life Ins. Co. 
v. Faucett, 163 S.W.2d 592—De 
Lisle v. Spitler, 162 S.W.2d 854, 
349 Mo. 649—Reinker v. Wesche, 
117 S.W.2d 334—Collins v. Andri- 
ano, 175 S.W. 194, 264 Mo. 475. 

Dugan v. Trout, App., 271 S.W. 
2d 593—Fidelity & Deposit Co. of 
Maryland v. Boundy, 158 S.W.2d 
243, 236 Mo.App. 656—Bullock v. 
B. R. Electric Supply Co., 60 S.W. 
2d 733, 227 Mo.App. 1010—Buschow 
Lumber Co. v. Union Pac. R. Co., 
276 S.W. 409, 220 Mo.App. 743— 
Crowell v. Metta, 253 S.W. 205, 
213 Mo.App. 683. 

70. Nev.—Joudas v. Squire, 249 P. 
1068, 50 Nev. 42. 

4 C.J. p 110 note 15. 

Waived 

Where the record on appeal in a 
foreclosure suit does not show de¬ 
murrer in defendant’s answer to have 
been heard before trial on the merits, 
the demurrer was waived on appeal. 
Vt.—Osha v. Higgins, 96 A. 700, 90 
Vt. 130. 

71. Ill.—Union Pac. R. Co. v. Chi¬ 
cago, etc., R. Co., 45 NT.E. 488, 164 
Ill. 88. 

72. Md.—Chappell v. Real Estate 
Pooling Co., 42 A. 936, 89 Md. 258. 
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It has been held that an alleged error, based on 
a judgment rendered on the pleadings, is reviewable 
without a bill of exceptions, 73 and that it is even 
improper to embody such judgment in a bill of ex¬ 
ceptions, because it uselessly encumbers the record 
and unnecessarily adds to the expense of litiga¬ 
tion. 74 

While a motion for judgment on the pleadings par¬ 
takes of the nature of a demurrer, in that it admits 
all facts that are well pleaded, yet it is not a de¬ 
murrer, 75 and hence a ruling on such a motion can¬ 
not be reviewed without a bill of exceptions 76 setting 
forth the motion, 77 unless, it has been held, the 
judgment recites that it was entered on the plead¬ 
ings. 78 A motion for judgment on the pleadings is 
not made a part of the record by merely copying it 
into the transcript. 79 

§ 737. - Bills of Particulars 

The rules In various jurisdictions are not uniform as 
to whether or not a bill of particulars is a part of the 
record proper. 

A bill of particulars is not, strictly speaking, a 
part of the pleading to which it refers, and is, there- 
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fore, held not a part of the record; 80 it must be 
incorporated in the record on appeal by bill of excep¬ 
tions. 81 In some jurisdictions, however, it is the 
rule that where the bill of particulars relates to any 
of the issues it is a pleading which on filing becomes 
a part of the judgment roll on appeal. 82 

It has been held that if a motion to compel plain¬ 
tiff to file such a bill is overruled, it cannot be re¬ 
viewed in the upper court unless the proper steps 
are taken to have it preserved in the record; 83 but, 
in some jurisdictions the motion to compel the other 
party to file a bill of particulars, the rulings of the 
court on the motion, and the exceptions to the courts 
ruling may be shown by recitals in the court’s order 
without a formal bill. 84 

§ 738. - Exhibits 

Ordinarily exhibits constitute no part of the record 
proper except where they are attached to, or constitute 
part of, the pleadings. 

Exhibits are generally held not part of the plead¬ 
ings, and, to be made a part of the record on ap¬ 
peal, must be contained in a bill of exceptions or 
some substitute therefor. 85 Exhibits not filed with 


73. Okl.—State ex rel. Com’rs of 
Land Office v. Whitfield, 193 P.2d 
306, 200 Okl. 300. 

Va.—Bank of Bristol v. Ashworth, 
94 S.E. 469, 122 Va. 170. 

4 C.J. p 110 note 18. 

74. Hawaii.—Kahului R. Co. v. Ha¬ 
waiian Commercial, etc., Co., 11 
Hawaii 749. 

Ill.—Hamlin v. Reynolds, 22 Ill. 207. 

75. Mo.—Leahy v. Mercantile Trust 
Co., 247 S.W. 396, 296 Mo. 561— 
Hodson v. McAnerney, 192 S.W. 
423. 

Jones v. Cook, App., 249 S.W. 
422. 

4 C.J. p 110 note 20. 

76. Cal.—Union Flower Market v. 
Southern California Flower Mar¬ 
ket, 76 P.2d 503, 10 C.2d 671. 

Mo.—Leahy v. Mercantile Trust Co., 
247 S.W. 396, 296 Mo. 561—Hodson 
v. McAnerney, 192 S.W. 423. 

Galvin v. Kansas Ci-ty, 122 S.W. 
2d 379, 233 Mo.App. 531—Jones v. 
Cook, App., 249 S.W. 422. 

4 C.J. p 110 note 21.’ 

77. Mo.—Godfrey v. Godfrey, 128 S. 
W. 970, 228 Mo. 507. 

78. Cal.—Union Flower Market v. 
Southern California Flower Mar¬ 
ket, 76 P.2d 503, 10 C.2d 671. 

Okl.—Kelley v. Lowder> Heirs, 243 
P.2d 1006, 206 Okl. 390—Meeks v. 
Oklahoma Nat. Bank of Skiatook, 
264 P. 609, 129 Okl. 280. 

4 C.J. p 110 note 23. 

7i9. Ind.T.—Grubbs v. Needles, 82 S. 
W. 873, 5 Ind.T. 458. 


80. U.S.—Central Commercial Co. v. 
Jones-Dusenbury Co., Ill., 251 F. 
13, 163 C.C.A. 263. 

Ill.—Harbaugh v. City of Sullivan, 
206 Ill.App. 49 6—Barritt v. Steid- 
ing-er, 196 Ill.App. 229—Scola v. 
Scola, 194 Ill.App. 336. 

Wash.—Nilson v. Ebey Land Co., 155 
P. 1036, 90 Wash. 295. 

4 C.J. p 112 note 43. 

Clerk’s certificate and stipulation of 
parties 

A mortgage deed of trust filed as 
plaintiff's bill of particulars was not 
part of the record, and could not be 
made part thereof by the certificate 
of the clerk and the stipulation of 
the parties entered into after the fil¬ 
ing of the appeal bond and the sign¬ 
ing of the bill of exceptions. 

Ill.—Knickerbocker v. Ft. Dearborn 
Trust & Savings Bank, 219 Ill.App. 
409. 

81. U.S.—Central Commercial Co. v. 
Jones-Dusenbury, Ill., 251 F. 13, 
163 C.C.A. 263. 

Ill.—Bross v. Ramsay, 216 Ill.App. 
312—Harbaugh v. City "of Sulli¬ 
van, 206 Ill.App. 496—Scola v. 
Scola, 194 Ill.App. 336. 

4 C.J. p 112 note 44. 

82. Kan.—Tuley v. Tt^ey, 211 P.2d 
95, 168 Kan. 106. 

Pa.—Sneiderman v. Kahn, Com.Pl., 
27 Erie Co. 36. ( 

Utah.—Inland Engineering & Con¬ 
struction Co.-jv. Maryland Casualty 
Co., 290 P. 367, 76 Utah 435., 

Bill of particulars is amplification 
of complaint and need not be v offererd; 
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in evidence to be made part of record 

on appeal. 

N.Y.—Continental Leather Co. v. 
Liverpool, Brazil & River Plate 
Steam Nav. Co., 239 N.Y.S. 229, 228 
App.Div. 707. 

83. Ind.—Thomas v. Griffin, 27 N.E. 
754, 1 Ind.App. 457. 

4 C.J. p 112 note 45. 

84. Va.—Blue Ridge Light, etc., Co. 
v. Tutwiler, 55 S.E. 539, 106 Va. 
54. 

85. U.S.— Corpus Juris cited in 
Harris v. U. S., C.C.A.N.C., 72 F.2d 
982, 983. 

Iowa.—Palmer v. Manville, 228 N.W. 

20 . 

Ky.—Prewitt v. Wilborn, 212 S.W. 
442, 184 Ky. 638. 

Mo.—Coons v. Coons, 178 S.W. 484. 

Wood v. General Ins. Co. of 
America, App., 77 S.W.2d 167— 
Ransom v. Potomac Ins. Co. of 
District of Columbia, 45 S.W.2d 95, 
226 Mo.App. 664—Bailey v. Frater¬ 
nal Aid Union, App., 253 S.W. 210 
—Scott v. Union Liability Co;, 
App., 193 S.W. 900. 

Neb.— Corpus Juris Secundum cited 
in State v. Allen, 66 N.W.2d 830, 
835, 159 Neb. 314— Corpus Juris Se¬ 
cundum quoted in Dolen v. Dolen, 
51 N.W. 2d 734, 738, 155 Neb. 347. 

Okl.—Robert v. Mullen, 160 P. 83, 61 
Okl. 40. 

Tenn.—Standard Life Ins. Co. of the 
South v. Adams, 126 S.W.2d 311, 
174 Tenn. 405. 

Wash.—Clise v. Scott, 38 P,2d 101S| f 
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the pleadings do not constitute any part of the rec¬ 
ord on appeal, 86 and an exhibit filed with a plead¬ 
ing, which is merely part of the evidence in the 
•case, is no part of the record proper, 87 and must be 
duly identified to become part of the appeal record. 88 

An exhibit may be incorporated in the record by 
reference, 89 although exhibits filed with pleadings in 
another suit pending between the same parties are 
not made part of the record on appeal by being refer¬ 
red to in the answer. 90 An exhibit which is the 
foundation of the action and which is filed as part 
of the pleading is, however, a part of the record, 91 
and such an exhibit is part of the record proper on 
appeal in passing on a demurrer thereto. 92 It has 
been held that exhibits are a part of the record when 
attached to the statement of facts and included in 


the certificate of the trial judge. 93 It has also been 
held that exhibits properly received upon the ar¬ 
gument become a part of the record on appeal. 94 

In equity cases exhibits attached to pleadings be¬ 
come part of the record. 95 An exhibit not recopied 
in an amended pleading, but referred to therein, may 
still be a part of the record. 96 

§ 739. - Instrument Sued on or Involved 

In the absence of statutory provision to the contrary 
the instrument sued on is no part of the record unless 
made so by bill of exceptions or other appropriate means. 

The instrument sued on must be made a part of the 
record by a bill of exceptions, or in some other 
legitimate way, in order to be considered by the 
court on appeal. 97 It does not become a part of the 


180 Wash. 207—Waldy v. City of 
Seattle, 161 P. 65, 93 Wash. 407. 

4 C.J. p 112 note 47. 

Insurance policies 

(1) Attachment of automobile 
theft policy as an exhibit to petition 
in suit thereon did not make it a 
part of petition so as to constitute 
a part of record proper before re¬ 
viewing court. 

Mo.—Baldwin v. Importers & Export¬ 
ers Ins. Co. of New York, App., 124 
S.W.2d 549. 

(2) In action on life policy, policy 
marked as exhibit and filed with pe¬ 
tition, although declared by petition 
to be made part thereof, was merely 
an exhibit and furnished no part of 
statement of cause of action set 
forth in petition and did not become 
part of record proper. 

Mo.—Merchants Exchange Bank v. 
Bankers Life Co. of Des Moines, 
Iowa, 104 S.W.2d 744, 231 Mo.App. 
674. 

(3) In a suit on a fire policy at¬ 
tached to petition as an exhibit, but 
not introduced in evidence or made 
part of the bill of exceptions, the 
policy could not be considered by 
the reviewing court, although 
brought up by additional abstract of 
record. 

Mo.—Wood v. General Ins. Co. of 
America, App., 77 S.W.2d 167. 

Lease 

The placing of a lease as appel¬ 
lants' exhibit in transcript on appeal 
from a judgment for defendant in 
an action for rent, instead of bring¬ 
ing it up as a part of the statement 
of facts or bill of exceptions, was 
improper as contrary to court rule. 
Wash.—Clise v. Scott, 38 P.2d 1019, 
180 Wash. 207. 

Records of prior action 

In an action at law, the pleadings 
stating the issues and showing the 
records of a prior action, such rec¬ 
ords could have been used as evi¬ 
dence only, and by such use alone 


could have become part of the rec¬ 
ord in the action. 

Ky.—Prewitt v. Wilborn, 212 S.W. 
442, 184 Ky. 638. 

Exhibits admitted in evidence must 
be printed in the record on appeal, 
unless omitted by agreement of coun¬ 
sel or order of the trial court. 

Pa.—Ligo v. Dodson, 149 A. 695, 299 
Pa. 450. 

86. Mo.—Allen v. Guthrie, 149 S.W. 
305, 245 Mo. 144. 

Or.—McFarland v. Oregon Electric 
R. Co., 138 P. 458, 70 Or. 27. 

87. Miss.—Adams v. Bounds, 81 So. 
2d 235. 

S.D.—Saxton v. Musselman, 95 N.W. 

291, 17 S.D. 35. 

4 C.J. p 112 note 49. 

88 . Colo.—Most Worshipful Prince 
Hall Grand Lodge, F. & A. M. of 
Colorado and Jurisdiction v. Most 
Worshipful Hiram Grand Lodge, 
F. & A. A. Y. M. of Colorado and 
Jurisdiction, National Compact 
Prince Hall Origin, 282 P. 193, 86 
Colo. 330. 

4 C.J. p 112 note 50. 

89. Ohio.—County Commissioners of 
Lucas County and County Commis¬ 
sioners of Wood County v. Eng¬ 
lish, 19 Ohio Cir.Ct.,N.S., 566. 

4 C.J. p 112 note 51. 

90. Tenn.—Shepherd v. Shepherd, 12 
Heisk. 275. 

4 C.J. p 112 note 52. 

91. Ark.—Baker v. Allen, 164 S.W.2d 
1004, 204 Ark. 818—Sizer v. Mid¬ 
land Valley R. Co., 217 S.W. 6, 141 
Ark. 369. 

Cal.—Holly Sugar Corporation v. Mc- 
Colgan, 115 P.2d 8, 18 C.2d 218. 

Ill.—Brown v. Atwood, 200 Ill.App. 

210 . 

La.—Greer v. Sumney, App., 41 So.2d 
526. 

Miss.—Panola County Bank v. J. O. 
Nessen Lumber Co., 78 So. 616, 117 
Miss. 593. 

4 C.J. p 113 note 53. 
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Recopying exhibits discouraged 
Records on appeal should not be 
enlarged by recopying exhibits at¬ 
tached to pleadings as often as they 
are referred to or introduced in evi¬ 
dence during trial, but notations at 
proper places in record, referring to 
preceding pages whereon such exhib¬ 
its have been copied, are sufficient. 
Miss.—Carroll Notion Co. v. Neville, 
65 So.2d 140, 217 Miss. 699. 

92. Mo.—Garnett, etc.. Paper Co. v. 
Midland Pub. Co., 136 S.W. 736, 156 
Mo.App. 187. 

93. Wash.—Cramer v. Clark, 209 P. 
688, 121 Wash. 507, 24 A.L.R. 970. 

94. N.Y.—Goldstein v. East Side 
Metal Spinning & Stamping Corp., 
286 N.Y.S. 327, 247 App.Div. 801. 

95. Ark.—Cummins Bros. v. Subiaco 
Coal Co., 233 S.W. 1075, 150 Ark. 
187. 

Ill.—Velde v. Schrock, 253 Ill.App. 
274. 

4 C.J. p 113 note 55. 

A statement giving th'e purport 
and substance of an exhibit filed with 
the bill was improperly included in 
the record, unless such statement 
was itself filed with the bill. 

Md.—Wilmer v. Philadelphia & Read¬ 
ing Coal & Iron Co., 101 A. 538, 130 
Md. 666. 

96. Miss.—Weir v. Jones, 37 So. 128, 
84 Miss. 610. 

97. Ill.—Knickerbocker v. Ft. Dear¬ 
born Trust & Savings Bank, 219 Ill. 
App. 409. 

4 C.J. p 113 notes 57, 68. 

Instrument sued on and introduced 
in evidence as part of record gen¬ 
erally see infra § 762 a. 

Presumption in favor of Judgment 
If the instrument which is the 
foundation of the action is not so in¬ 
corporated, every reasonable intend¬ 
ment must be indulged in favor of 
the judgment of the court being in 
accordance with its terms. 
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record by reason of its recital by the clerk, 98 or by 
being indorsed on the declaration, 99 although where 
actions are brought under certain statutory provi¬ 
sions such instrument becomes part of the plead¬ 
ing. 1 Papers do not become a part of the record by 
being filed with the pleadings, in conformity with 
a statutory provision which does not make them a 
part thereof. 2 Simple profert of an instrument, 
without oyer, does not make it a part of the record, 3 
but, when oyer of the instrument is given, it becomes 
part of the pleading; 4 and if profert is in fact, al¬ 
though unnecessarily, made, and oyer craved and 
given, the instrument becomes a part of the record. 5 

§ 740. - Pleadings Stricken 

In some, but not all, jurisdictions a pleading or part 
thereof stricken on motion, a motion to strike a plead¬ 
ing, the pleading so addressed, the notice, the affidavit 
and the rulings thereon, are not a part of the record 
proper. 

In some jurisdictions, where a pleading or a para¬ 
graph thereof is struck on motion, it is as though 
such pleading had never been tendered, and it will 
not be considered part of the record unless made so 
by a bill of exceptions or order of court, 6 together 
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with the rulings of the court, 7 and will be stricken 
from the record on motion; 8 and it is not made a 
part of the record on appeal by reason of the mere 
act of the clerk or counsel in copying it into the 
record, 9 or the fact that it is contained in the tran¬ 
script of the justice before whom the suit was com¬ 
menced. 10 It has been held, however, that pleas, 
after being stricken from the record, which are 
incorporated in haec verba in a motion for a new 
trial, which motion was copied in the minute entry, 
are preserved in the record. 11 

In other jurisdictions pleadings stricken from the 
files may nevertheless become part of the record 
without a bill of exceptions. 12 Thus, under some 
of the statutes a plea in writing, sworn to and duly 
filed, is made a part of the record proper even though 
it was subsequently stricken. 13 It has also been held 
that where a pleading is filed which a party may file 
as a matter of right without permission, and is sub¬ 
sequently stricken it may be specified as a part of the 
record proper. 14 

Pleadings filed under order of court become part 
of the record, although subsequently stricken out. 15 


Mo.—Matney v. Gregg- Bros. Grain 
Co., 19 Mo.App. 107. 

38. Tenn.—McConnell v. Read, Mart. 
& T. 224. 

99. Ill.—Franey v. True, 26 Ill. 184. 

1. Ga.—Allen v. Young, 62 Ga. 617. 
Ill.—Spellbrink v. Continental Ill. 

Nat. Bank & Trust Co. f 66 N.E.2d 
98, 328 Ill.App. 331. 

Miss.—Marshal v. Hamilton, 41 Miss. 
229. 

4 C.J. p 113 note 61. 

2. Ky.—Haney v. Tempest, 3 Mete. 
95. 

4 C.J. p 113 note 62. 

3. Ky.—Pollard v. Yoder, 2 A.K. 
Marsh. 264. 

Tenn.—Harlan v. Dew, 3 Head 504. 

4 C.J. p 114 note 63. 

4. Conn.—O’Keefe v. Atlantic Re¬ 
fining Co., 46 A.2d 343, 132 Conn. 
613. 

Ky.—McClelland v. Strong, 3 Hard. 
522. 

4 C. J. p 114 note 64. 

5. Ky.—Kendal v. Talbot, 1 A.K. 
Marsh. 321. 

6. Ill.—Gerbracht v. Lake County, 
160 N.E. 1, 328 Ill. 399. 

National Weeklies, Inc., v. Klein, 
262 Ill.App. 146—Beckers v. City 
of Kankakee, 213 Ill.App. 538— 
Harris v, Willis, 209 Ill.App. 401. 
Ky.—Rogers v. Hagerman, 84 S.W.2d 
42, 260 Ky. 255. 

Tenn.—Potts v. Leigh, 15 Tenn.App. 
1—McMinn County V. Ingleside 
Farms, 10 Tenn.App. 91—Jenkins- 


v. Southern Lumber Co., 3 Tenn. 
App. 605. 

Tex.— Corpus Juris quoted in Beall 
v. Helm, Civ. App., 50 S.W.2d 460, 
461. 

Va.—Heller v. American Alliance Ins. 
Co., 141 S.E. 138, 149 Va. 262- 
Turner v. Smith, 129 S.E. 367, 143 
Va. 206—Bank of Bristol v. Ash¬ 
worth, 94 S.E. 469, 122 Va. 170. 

4 C.J. p 114 note 67. 

Rejected or abandoned pleading see 
supra § 736 g. 

Refiling without leave of court of 
special pleas which had been stricken 
because filed too late does not make 
those pleas a part of the record. 

Ala.—O. H. Broun, Jr., Timber Co. v. 
Coleman, 67 So. 243, 190 Ala. 315. 

7. Ind.—Miles v. Buchanan, 36 Ind. 
490. 

8 . Ky.—Alcock v. Teeters, 56 S.W. 
723, 22 Ky.L. 149. 

9 . Ind.—Saunders v. Heaton, 12 Ind. 

20 . 

Mo.—Northwestern Stove Repair Co. 
v. Cornwall, 128 S.W. 535, 148 Mo. 
App. 605. 

Tex.— Corpus Juris quoted in Beall 
v. Helm, Civ.App., 50 S.W.2d 460, 
461. 

10. Ind.—Vanhouten v. Vagen, 22 
Ind. 274. 

Tex.— Corpus Juris quoted in Beall 
v. Helm, Civ.App., 50 S.W.2d 460, 
461. 

11 . Tenn.—Goodner v. Goodner, 249 
S.W. 805, 147 Tenn. 517, 33 A.L.R. 
1222 . . 


In motion for new trial 

In an action for breach of mar¬ 
riage promise brought by a divorced 
woman against her former husband, 
where error was assigned on appeal 
to the action of the trial court in 
striking defendant’s pleas from the 
file for insufficiency, the fact that 
such pleas were not made part of the 
bill of exceptions did not prevent de¬ 
fendant from raising the question 
of error, where the pleas were in¬ 
corporated in haec verba in defend¬ 
ant’s motion for new trial, which mo¬ 
tion in turn was copied in full in the 
minute entry, which was sufficient to 
preserve the pleas. 

Tenn.—Goodner v. Goodner, supra. 

12. Ga.—Maddox v. Brooks, 87 S.E. 
911, 17 Ga.App. 644. 

Tex.—Lofstedt v. Gulf Paving Co., 
Civ.App., 185 S.W.2d 203, affirmed 
188 S.W.2d 155, 144 Tex. 17. 

W.Va.—Miller v. Starcher, 102 S.E. 

809, 86 W.Va. 90. 

4 C.J. p 114 note 72. 

Order showing exception. 

When a special plea, regularly filed 
at rules, is at a subsequent term of 
court stricken out on motion, and 
the court’s order shows defendant’s 
exception thereto, such plea thereby 
becomes a part of the record. 

W.Va.—Miller v. Starcher, supra. 

13. Ala.—Union Indemnity Co. v. 
Webster, 118 So. 794, 218 Ala. 468. 

14. Ga.—Bryant v. Bank of Coving¬ 
ton, 89 S.E. 1049, 18 Ga.App. 526. 

15. Ga.—Askew v. Singletary, 76 S. 
E. 98, 11 Ga.App. 727. 
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Moreover, as a necessary result of the rule that the 
record imports absolute verity, a plea properly 
appearing in the record will be considered, unless 
a bill of exceptions shows that the same was stricken 
out. 16 

Motions to strike. As a general rule, the motion 
to strike a pleading, or a paragraph thereof, is not 
a part of the record proper; 17 and neither is the no¬ 
tice of motion, 18 the affidavit accompanying it, 19 the 
pleading to which the motion is addressed, 20 or the 
ruling on the motion. 21 To become a part of the 
record on appeal it must be preserved by bill of ex¬ 
ceptions or statement of facts, 22 or by order of court, 
or other recognized means; 23 and it is not sufficient 
that the clerk of the trial court has inserted in the 
transcript what purports to be a copy of the mo¬ 
tion. 24 A motion for a new trial cannot perform 
the functions of a bill of exceptions in such case; 25 
neither can such motion be reviewed on appeal, 
where it was not heard or considered by the court 


below. 26 The words “here insert,” in the bill, do 
not make the motion a part of the bill, although the 
motion is set out in another place in the transcript. 27 

In some jurisdictions, however, it seems that a 
motion to strike, like a demurrer, is part of the rec¬ 
ord without a formal bill; 28 and, where, as dis¬ 
cussed supra § 736 e, a motion to strike a pleading 
serves the purpose of a demurrer, it seems that a 
ruling thereon may be reviewed without a bill of 
exceptions. 29 

§ 741 . - Substituted or Amended Plead¬ 

ings 

Substituted and amended pleadings are a part of the 
record proper if properly ordered or allowed, but not 
otherwise, and the original pleadings are superseded to 
the extent of the amendment and no longer constitute a 
part of the record. 

Although the rule is otherwise where they are not 
so ordered, substituted pleadings, when the substitu¬ 
tion is ordered, are parts of the record; 30 but a 


16. Ind.—Dudley v. Pigff, 48 N.E. 
642, 149 Ind. 363. 

17. Cal.—Overton v. Noyes, 170 P. 
1110, 177 C. 450. 

Shuey v. Bunney, 40 P.2d 859, 4 
C.A.2d 408. 

Ill.—Mann v. Brown, 105 N.E. 328, 
263 Ill. 394. 

Harris v. Willis, 209 IU.App. 401 
—American Lumber Co. v. Leach, 
207 Ill.App. 62. 

Mo.—Buder v. Heller, 190 S.W.2d 213 
—Dickey v. Webster County, 300 
S.W. 1086, 318 Mo. 821—Carder v. 
Fabius River Drainage Dist. No. 3, 
172 S.W. 13, 262 Mo. 542. 

Wechsler v. Davis, 239 S.W. 554, 
209 Mo.App. 570, reversed on other 
grounds 44 S.Ct. 13, 263 U.S. 22, 68 
L.Ed. 143—Oth v. Wabash R. Co., 
App., 193 S.W. 290. 

Nev.—Walker v. Burkham, 161 P.2d 
649, 63 Nev. 75— Corpus Juris Se¬ 
cundum cited in Hartford Mining 
Co. v. Home Lumber & Coal Co., 
107 P.2d 128, 131, 61 Nev. 1. 

Tex.— Corpus Juris quoted at length 
ia Beall v. Helm, Civ.App., 50 S.W. 
2d 460, 461. 

Wis.—Wisconsin Face & Fire Brick 
Co. v. Bonnett Const. Co., 206 N.W. 
204, 188 Wis. 383. 

4 C.J. p 115 note 75. 

18- Cal.—Bossen v. Bean, 216 P. 404, 
62 C.A. 293. 

4 C.J. p 115 note 76. 

19. Ill.—O’Donnell v. Curran, 210 Ill. 
App. 200. 

4 C.J. p 115 note 77. 

20. Neb.—Doolittle v. American Nat. 
Bank, 78 N.W. 926, 58 Neb. 454. 

4 C.J. p 115 note 78. 

21. Cal.—Shuey v. Bunney, 40 P.2d 
859, 4 C.A.2d 408. ■ •' 


Ill.—Witherstine v. Snyder, 231 Ill. 
App. 251—Aldrich v. Jeffers, 209 
Ill.App. 143—Warren Jewelry Co. 
v. Kaul, 207 Ill.App. 134—Falkenau 
v. Smedley, 200 Ill.App. 6. 

Mo.—Garber v. Missouri Pac. Ry. Co., 
210 S.W. 377. 

First Nat. Bank v. Fulton, App., 
28 S.W.2d 368. 

Nev.—Corpus Juris Secundum cited 
in Hartford Mining Co. v. Home 
Lumber & Coal Co., 107 P.2d 128, 
131, 61 Nev. 1. 

Or.—Secher v. McCaleb, 241 P.2d 454, 
194 Or. 244. 

4 C.J. p 115 note 79, p 116 note 80. 

22. Ill.—Village of Arthur v. Otto, 
143 N.E. 837, 312 Ill. 325. 

Renfrow v. Anthony, 253 Ill.App. 
123. 

Mo.—Birmingham v. Warren, 34 S.W. 
2d 115—Dickey v. Webster County, 
300 S.W. 1086, 318 Mo. 821. 

Nev.—Corpus Juris Secundum cited 
in Hartford Mining Co. v. Home 
Lumber & Coal Co., 107 P.2d 128, 
131, 61 Nev. 1. 

Or.—Secher v. McCaleb, 241 P.2d 454, 
194 Or. 244. 

4 C.J. p 116 note 81. 

23. Ind.—Crystal Ice Co. v. Morris, 
67 N.E. 502, 160 Ind. 651. 

4 C.J. p 116 note 82. 

24. Ind.T.—Bell v. Eddy, 51 S.W. 
959, 2 Ind.T. 312. 

4 C.J. p 116 note 83. 

25. Ala.—Northern Alabama R. Co. 
v. Counts, 51 So. 938, 166 Ala. 550. 

26. Cal.—People v. Union Bldg., etc., 
Assoc., 58 P. 822, 59 P. 692, 127 C. 
400. 

27. Ind.—Midland R. Co. v. Trissal, 
65 N.E. 543, 30 Ind.App. 77. 
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28. S.C.—Harmon v. Aughtry, 85 S. 
E.2d 284, 226 S.C. 371. 

4 C.J. p 117 note 85. 

In Alabama 

(1) It has been held that the 
court's action in striking an amend¬ 
ed plea is not reviewable, where the 
motion to strike such plea is not set 
out in the record, and the ruling of 
the court is not presented by bill of 
exceptions. 

Ala.—Southern Ry. Co. v. Freeman, 
81 So. 135, 16 Ala.App. 687. 

(2) Under a statute providing that 
written motions and rulings thereon 
shall become part of the record on 
appeal, without the necessity for an 
exception to be preserved, a ruling on 
a motion to strike parts of the com¬ 
plaint is reviewable on appeal, al¬ 
though the bill of exceptions did not 
show the ruling thereon, another act 
providing for a different rule as re¬ 
spects motions for a new trial, not 
being applicable. 

Ala.—Davis v. Clark, 98 So. 37, 19 
Ala.App. 468. 

(3) Written motion to strike repli¬ 
cations, made part of record with re¬ 
cital in judgment showing granting 
of motion, is reviewable under stat¬ 
ute without reserving exception to 
ruling. 

Ala.—Asbury v. Mountz, 176 So. 282, 
234 Ala. 553. 

29. Mo.—Home Ins. Co. of New 
York v. Missouri Power & Light 
Co., 39 S.W.2d 1039, 327 Mo. 1201— 
Dickey v. Webster County, 300 S. 
W. 1086, 318 Mo. 821. 

4 C.J. p 117 note 88. 

30. Colo.—Van Duzer v. Towne, 55 
P. 13, 12 Colo.App. 4. 
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paper substituted for a lost plea without leave of 
the court is no part of the record. 31 Where sub¬ 
stituted pleadings are filed and judgment is rendered 
thereon, prior pleadings are no proper part of the 
record. 32 

When an amendment of pleadings has been al¬ 
lowed, the amended pleadings become part of the 
record; 33 but an amended plea filed in the court 
below without leave, either asked or given, or de¬ 


posited among the papers in the cause, is no part of 
the record, 34 and it will be presumed that the court 
has paid no attention to it. 35 Where refusal of 
leave is assigned as error, the record must show that 
an application to amend was made and denied. 36 

The original pleadings, however, no longer consti¬ 
tute a part of the record proper, because they are 
superseded by the amended pleadings, 37 in the ab¬ 
sence of a statute or rule of court providing Other- 


Substituted pleading: not copy of 
original 

A substituted pleading could not 
be accepted on appeal as copy of 
original petition where such plead¬ 
ing contained matters, occurrences, 
and transactions which had not hap¬ 
pened on date when original petition 
was filed. 

Tex.—City of Gainsville v. Harder, 
Civ.App., 147 S.W.2d 959, affirmed 
162 S.W.2d 93, 139 Tex. 155. 

31. Ind.—Burkam v. McElfresh, 88 
Ind. 223. 

32. Conn.—Pope v. Town of Water- 
town, 72 A.2d 235, 136 Conn. 437— 
Antman v. Connecticut Light & 
Power Co., 167 A. 715, 117 Conn. 
230—Lakitsch v. Brand, 121 A. 865, 
99 Conn. 388. 

4 C.J. p 117 note 91. 

33. Ga.—Duffey v. Harris, 91 S.E. 
1007, 19 Ga.App. 648—Duffey v. 
Harris, 91 S.E. 1006, 19 Ga.App. 
646. 

4 C.J. p 117 note 92. 

Necessity for filing 

(1) To be properly in the record on 
appeal, a trial amendment must be 
filed. 

Tex.—Northwest Motors v. Muirhead, 
Civ.App., 68 S.W.2d 242. 

(2) Only an amended petition filed 
by the clerk can be considered on 
appeal, in determining plaintiff’s 
pleading, a copy delivered to the op¬ 
posing party not being part of the 
record. 

Tex.—Hammond v. Robinson, Civ. 
App., 8 S.W.2d 804. 

Identification 

Where neither the record nor the 
brief identified the amended com¬ 
plaint on which the cause was tried, 
on the filing of which the original 
complaint went out of the record, no 
question was presented on defend¬ 
ant’s appeal. 

Ind.—City of New Albany v. Strack, 
107 N.E. 547, 58 Ind.App. 32. 

By reference 

Direct reference in the record to 
an amended petition set out in hsec 
verba in the bill of exceptions suffi¬ 
ciently incorporated it in the record 
proper. 

Mo.—Wilkerson v. Wann, 16 S.W.2d 
72, 322 Mo. 842. 


Amendment to original petition 
shown 

It is immaterial that the amended 
petition is not in the record on ap¬ 
peal, where the original petition is 
there, and the record shows the 
amendment that was made. 

Ind.—Incorporated Town of North 
Judson v. Chicago & E. R. Co., 126 
N.E. 323, 72 Ind.App. 550. 

34. Ga.—Roberts v. Scott, 87 S.E. 
2d 67, 211 Ga. 527—Payne v. High¬ 
tower, 31 S.E.2d 816, 198 Ga. 421— 
Gober v. Burroughs, 15 S.E.2d 857, 
192 Ga. 590—Simmons & Kell v. 
Freeman, 90 S.E. 965, 146 Ga. 118— 
Holmes v. Cobb Real Estate Co., 
82 S.E. 496, 142 Ga. 56. 

Harris v. Mayes, 95 S.E. 2d 26, 94 
Ga.App. 505—White v. City of Man¬ 
chester, 89 S.E.2d 581, 92 Ga.App. 
642—Readdick v. Forsythe, 182 S. 
E. 407, 52 Ga.App. 54—Goldberg v. 
Berger, 182 S.E. 71, 52 Ga.App. 41 
—Sutherland v. Donovan, 130 SE. 
688, 34 Ga.App. 643—Duffey v. Har¬ 
ris, 91 S.E. 1007, 19 Ga.App. 648— 
Duffey v. Harris, 91 S.E. 1006, 19 
Ga.App. 646. 

Ky.—Conyers’ Adm’x v. McGee, 171 
S.W.2d 450, 294 Ky. 382—Fidelity 
& Deposit Co. of Maryland v. Jones, 
75 S.W.2d 1057, 256 Ky. 181—Wil¬ 
liams v. Stallard, 213 S.W. 197, 185 
Ky. 10. 

N.D.—Wehe v. Snyder, 223 N.W. 704, 
57 N.D. 649. 

4 C.J. p 117 note 93. 

Leave of court must he shown 

(1) The record must show that the 
amendment was made with leave of 
court. 

U.S.—Empire Fuel Co. v. Lyons, 
Ohio, 257 F. 890, 169 C.C.A. 40, cer¬ 
tiorari denied 40 S.Ct. 393, 252 U.S. 
582, 64 L.Ed. 727. 

4 C.J. p 117 note 95. 

(2> Where transcript showed a mo¬ 
tion by defendant to add to his 
amended answer new defenses, but 
ruling on motion did not appear in 
record, proposed additional defenses 
were not before appellate court. 

Mont.—Sherburne Mercantile Co. v. 
Bonds, 145 P.2d 827, 115 Mont. 464. 

Looking to time to file 

On appeal on the judgment roll 
alone the appellate court could not 
look to or consider part of an order 
fixing the time to file am amended 

S91 


answer or an answ.er to an amended 
and supplemental complaint after an¬ 
swer stricken out, in view of Code 
Civ.Proc. § 670, making provision for 
the contents of the judgment roll. 
Cal.—Hart v. Capital Film Co., 202 
P. 483, 54 C.A. 659. 

35. Ark.—Bentley v. Dickson, 1 Ark. 
165. 

36. Mo.—Pleasant Hill Bank v. 
Wills, 79 Mo. 275. 

Wash.—Sturtevant v. McDougall, 88 
P. 1035, 45 Wash. 532. 

4 C.J. p 119 note 6. 

Refusal not presented for review 
where record does not show appli¬ 
cation for leave to amend was 
made and refused see supra § 711. 

37. Cal.—Connell v. Higgins, 150 P. 
769, 170 C. 541. 

North Hollywood Mortg. Co. v. 
Henshey, 14 P.2d 842, 126 GA. 411 
—Bossen v. Bean, 216 P. 404, 62 C. 
A. 293. 

Fla.—Glackman v. City of Miami 
Beach, 31 So.2d 393, 159 Fla. 376. 
Ind.—Standard Oil Co. v. Henry, 133 
N.E. 742, 192 Ind. 171, certiorari 
denied 43 S.Ct. 94, 260 U.S. 733, 67 
L.Ed. 487—./Etna Ins. Co. v. Indi¬ 
ana Nat. Life Ins. Co., 133 N.E. 4, 
191 Ind. 553, 22 AL.R. 402. 

Mass.—City of Revere v. Blaustein, 
51 N.E.2d 772, 315 Mass. 93. 

Mo.—Fulton v. City of Lockwood, 

269 S.W.2d 1—Weir v. Brune, 256 
S.W.2d 810—Lightfoot v. Jenning- 
es, 254 S.W.2d 256, 363 Mo. 878— 
Kelso v. W. A. Ross Const. Co., 85 
S.W.2d 527, 337 Mo. 202—Spotts v. 
Spotts, 55 S.W.2d 977, 331 Mo. 917, 
87 A.L.R. 660—Von Eime v. Fuchs, 

8 S.W.2d 824, 320 Mo. 746—Boyd v. 
St. Louis Brewing Ass'n, 5 SW.2d 
46, 318 Mo. 1206—Wood v. Wells, 

270 S.W. 332. 

Leis v. Massachusetts Bonding & 
Insurance Co., App., 125 S.W.2d 906 
—Rowles v. Paulson, App., 105 S. 
W.2d 31—Caley v. Kansas City, 48 
S.W.2d 25, 226 Mo.App. 934—Pavlo 
v. Forum Lunch Co., 19 S.W.2d 510, 
225 Mo.App. 167—Moore v. Leach, 
App., 14 S.W. 2d 21—Vanausdol v. 
Bank of Odessa, 5 S.W.2d 109, 222 
Mo.App. 91—Shull v. Kansas City, 
App., 257 S.W. 844—George D. Hope 
Lumber Co. v. Stewart, App., 241 
S.W. 675—Farish Co. v. Brown- 
Evans Mfg. Co., 230 S.W. 365, 207 
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wise ; 38 and merely copying* such pleadings into the 
record or transcript is insufficient to make them 
part of the record. 39 Rulings on, 39 - 5 or pleadings 
addressed to, 40 the pleading superseded by amend¬ 
ment, such as a plea, answer, or demurrer thereto, 
likewise cease to be part of the record. 

Extent of rule . An amended pleading supersedes 
the original only to the extent of the amendment, 
and, in case of an amendment of the complaint, the 
original complaint remains for the purpose of show¬ 
ing when the action was commenced and whether or 
not a new or different cause of action was introduced I 


by the amendment. 41 Furthermore, where an amend¬ 
ed bill is filed after a demurrer is sustained, and a 
demurrer to that is also sustained, and an appeal tak¬ 
en, the original bill is a part of the record; 42 nor 
is the original pleading superseded where it is not re¬ 
filed after allowance of amendment and both parties 
treat it as having been so amended at the time of 
the ruling assigned as error. 43 A rejected amend¬ 
ment is not a part of the technical record, however, 44 
and neither is an oral application to amend, 45 an 
order allowing an amendment, 46 nor a written ob¬ 
jection to amendment; 47 but it must be incorporated 


Mo.App. 78—McCormick v. War- 
man, App., 216 S.W. 330—Suter- 
meister v. Sutermeister, App., 209 
S.W. 955. 

Nev.—Walker v. Burkham, 161 P.2d 
649, 63 Nev. 75. 

Or.—Riggs v. New Jersey Fidelity & 
Plate Glass Co. of Newark, N. J., 
270 P. 479, 126 Or. 404. 

Tenn.—Hamilton Nat. Bank v. Shipp, 
23 S.W.2d 667, 160 Tenn. 311. 

Tex.—Rice v. Rice, Civ.App., 107 S. 
W.2d 699—Jones County v. Moore, 
Civ.App., 4 S.W.2d 289—Little v. 
Stephenson, Civ.App., 1 S.W.2d 353, 
affirmed Stephenson v. Little, Com. 
App., 12 S.W. 2d 196—Henderson v. 
Scott Oil & Refining Co., Civ.App., 
258 S.W. 1082—Eldora Oil Co. v. 
Thompson, Civ.App., 230 S.W. 738, 
reversed on other grounds, Com. 
App., 244 S.W. 505—Jones v. Fink, 
Civ.App., 209 S.W. 777, error re¬ 
fused—City of Aransas Pass v. 
Usher, Civ.App., 191 S.W. 157. 
Wash.—Herr v. Herr, 211 P.2d 710, 
35 Wash.2d 177. 

4 C.J. p 118 note 97. 

Amendment embracing same matters 
Where defendant, after demurrers 
were sustained to paragraphs of his 
original answer, filed an additional 
paragraph of the answer setting out 
the same facts alleged in the para¬ 
graphs to which the demurrers were 
sustained, with additional facts, the 
new paragraph must he deemed an 
amended answer, the filing of which 
took out of the record the paragraphs 
to which demurrers had been sustain¬ 
ed, and the rulings on the demurrers, 
under a statute, directing the clerk 
not to certify the first pleading when 
a subsequent amended pleading em¬ 
braces all matters therein. 

Ind.—Pittsburgh, C., C. & St. L. Ry. 
Co. v. Ft. Wayne & Northern In¬ 
diana Traction Co., 138 N.E. 759, 
193 Ind. 405. 

38. Tex.—Askey v. Power, Com. 
App., 36 S.W. 2d 446. 

Braddock v. Brockman, Civ.App., 
49 S.W.2d 908—Allison v. Baird 
Development Co., Civ.App., 292 S. 
W. 956. 

4 C.J. p 118 note 98. - 


Question of limitation 

(1) When the question of limita¬ 
tion is presented as contemplated in 
the district and county courts rule, 
superseded pleadings are appropri¬ 
ately made part of the transcript on 
appeal. 

Tex.—Braddock v. Brockman, Civ. 
App., 49 S.W.2d 908—Saner-White- 
man Lumber Co. v. Texas & N. O. 

R. Co., Civ.App., 282 S.W. 267, re¬ 
versed on other grounds, Com.App., 
288 S.W. 127, rehearing denied 288 
SW. 1063. 

(2) Court rule requires that plead¬ 
ings substituted by amended plead¬ 
ings should be looked to as part of 
the record when necessary in deter¬ 
mining the question of limitation, 
and it is unnecessary that such plead¬ 
ings appear in the statement of facts. 
Tex.—Askey v. Power, Com.App., 36 

S. W.2d 446. 

(3) In a suit based on the five- 
year statute of limitation, the orig¬ 
inal petition or filing date thereof 
should be shown by the record on 
appeal. 

Tex.—Allison v. Baird Development 
Co., Civ.App., 292 S.W. 956. 

39. Ind.—Tilden v. Louisville, etc.. 
Ferry Co., 62 N.E. 31, 157 Ind. 532. 

4 C.J. p 118 note 99. 

39.5 Wash.—Herr v. Herr, 211 F.2d 
710, 35 Wash.2d 177. 

40. Ind.—Weaver v. Apple, 46 N.E. 
642, 147 Ind. 304. 

4 C.J. p 118 note 100. 

41. Cal.—Redington v. Cornwell, 27 
P. 40, 90 C. 49. 

Hollyfield v. Geibel, 66 P.2d 755, 
20 C.A.2d 142. 

Kan.—Fearns v. Atchison, etc., R. 

Co., 6 P. 237, 33 Kan. 275. 

S.C.—Harmon v. Aughtry, 85 S.E.2d 
284, 226 S.C. 371. 

42. Mich.—Riopelle v. Doellner, 26 
Mich. 102. 

Limitations run 

Where a second amended complaint 
is successfully demurred to on the 
ground that the limitation statute 
has run, the original complaint is 
properly part of the judgment roll 
on appeal. 


Cal.—Meraviglia v. Bovee, 298 P. 
1040, 113 C.A. 752. 

43. Ind.—Deep Vein Coal Co. v. Dow- 
dle, 66 N.E.2d 598, 224 Ind. 244— 
Stewart v. Knight, etc., Co., 76 N. 
E. 743, 166 Ind. 498. 

Where a complaint was not refiled, 
nor offered to be refiled, after amend¬ 
ment during the trial, but was treat¬ 
ed by the court and the parties as if 
it had been amended at the time a 
demurrer thereto was overruled, such 
amendment did not supersede the 
original complaint in such sense as 
to expunge the same from the rec¬ 
ord. 

Ind.—Stewart v. Knight, etc., Co., 
supra. 

44. Mo.—Mutual Life Ins. Co. of 
New York v. Tuemler, App., 251 S. 
W. 727. 

Amendment of interplea 

| An assignment that the court err¬ 
ed in refusing to permit appellant to 
amend her answer and interplea pre¬ 
sented nothing for review, where the 
record disclosed that the court’s rul¬ 
ing on appellant’s application was 
made during the February term of 
the circuit court and that judgment 
was rendered at the April term of 
the court, and no term bill of excep¬ 
tions was filed against such ruling, 
and the bill of exceptions does not 
recite that such an application was 
made or acted on. 

Mo.—Mutual Life Ins. Co. of New 
York v. Tuemler, supra. 

45. Ala.—Evans Marble Co. v. Mc¬ 
Donald, 45 So. 213, 153 Ala. 583. 

4 C.J. p 119 note 5. 

46. Cal.—Carter v. Paige, 20 P. 729, 

3 Cal.Unrep.Cas. 64. 

4 C.J. p 119 note 6. 

47. Ala.—Eutaw Ice, Water & Pow¬ 
er Co. v. McGee, 81 So. 144, 16 Ala. 
App.. 652. 

The court’s action in overruling a 
written objection to an amendment 
of the complaint will not be reviewed 
on appeal, where the objection is not 
presented by bill of exceptions, such 
objections not being covered by a 
statute, providing that motions In 
writing and ruling thereon shall be- 
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in a bill of exceptions, attached as an exhibit there¬ 
to, or otherwise made a part of the record. 48 Mere¬ 
ly copying the proffered amendment into the record 
is not sufficient. 49 It has been held that where a re¬ 
jected amendment clearly should have been allowed 
the appellate court will consider it a part of the rec¬ 
ord as though it had been allowed. 50 Moreover, 
where an amendment is filed under order of the trial 
judge it becomes a part of the record, although the 
judge subsequently strikes it for legal insufficiency. 51 

Proper exercise of discretion. The question 
whether the court has exceeded its proper discre¬ 
tion in permitting an amendment must be saved by 
bill of exceptions. 52 

Amendments after verdict and judgment. An 
amendment of the complaint after verdict or judg¬ 
ment is not properly a part of the record where the 
court has no power to allow such amendment at 
that time, 53 but it is otherwise where the court has 
power to, and does, allow such amendment. 54 

Amendment by interlineation. The order permit¬ 
ting an amendment by interlineation to conform to 
proof is sufficient to show the amendment and it is 
not necessary that the record show that the amend¬ 
ment was actually interlined in the petition. 55 

An erasure of a part of the petition by the attor¬ 


ney for plaintiff with the permission of the court is 
no part of the record proper and must be shown by 
the bill of exceptions. 56 

§ 742. Stipulations 

As a general rule stipulations are not a part of the 
record proper in actions at law, but the rule is otherwise 
under statutes or rules of court so providing, or in courts 
of equity. 

Except in equity, 57 or under statutory provision 
or rule of the court, 58 stipulations are not ordinarily 
a part of the record proper, 59 and, as discussed infra 
§ 1214, will not be considered by the appellate court 
unless properly embodied in the record by bill of 
exceptions or some substitute therefor. 

The reason is that a stipulation is merely a sub¬ 
stitute for use in the trial court in lieu of the 
regular legal evidence of the facts stated in it, 60 
and the mere act of the clerk in copying the stipula¬ 
tion into the record is insufficient. 61 Thus a stipula¬ 
tion filed and used on the trial as evidence of the 
facts stated in it is not a part of the record unless 
made so by the trial court, 62 nor is a written stipula¬ 
tion of facts or mode of proof filed in a cause of 
the record unless made so by a bill of exceptions. 63 
It has been held, however, that certain stipulations 
may become a part of the record when filed in the 
cause; 64 and a stipulation treated by both parties as 


come a part of the record, and that 
it shall be unnecessary to preserve 
an exception thereto. 

Ala.—Eutaw Ice, Water & Power Co. 
v. McGee, supra.. 

48. Ga.—Gibson v. Gross, 84 S.E. 
373, 143 Ga. 104. 

4 C.J. p 119 notes 7, 8. 

Not noted by register 

An amended bill of complaint may 
be included within the submitted 
case as shown by the record, al¬ 
though not noted, chancery rules be¬ 
ing substantially complied with. 

Ala.—Dinsmoor v. Thomas, 73 So. 
820, 198 Ala. 481. 

49. Ky.—Casebolt v. Hall, 197 S.W. 
839, 177 Ky. 394-City of Pikeville 
v. Dils, 194 S.W. 918, 175 Ky. 697. 

4 C.J. p 117 note 93 [d], p 119 note 9. 

50. Ill.—Mueller v. Novak, 251 I1L 
App. 262. 

51. Ga.—Duffey v. Harris, 91 S.E. 
1007, 19 Ga.App. 648—Duffey v. 
Harris, 91 S.E. 1006, 19 Ga.App. 
646. 

4 C.J. p 119 note 10. 

Disallowed hut ordered filed 
Where an amendment is rejected 
and the court enters an order that it 
is disallowed, but is to be filed and 
become part' of the record, and it is 
at once filed, it becomes part of the 
record ,ai£<|,jnay : be specified in the 

* 4A C.J.S.—33 


bill of exceptions as a part of the 

record. 

Ga.—Duffey v. Harris, 91 S.E. 1007, 
19 Ga.App. 648—Duffey v. Harris, 
91 S.E. 1006, 19 Ga.App. 646. 

52. Ind.—Lucas v. State, 86 Ind. 180. 

53. Ind.—Heddens v. Younglove, 46 
Ind. 212. 

54. Iowa.—Squires v. Jeffrey, 70 N. 
W. 730, 101 Iowa 676. 

55. Mo.—Samples v. Kansas City 
Rys. Co., App., 232 S.W. 1049. 

56. Tex.—Reed v. Tom, Civ.App., 2 
S.W.2d 909. 

57. Ill.—Velde v. Schrock, 253 Ill. 
App. 274. 

4 C.J. p 119 note 14. 

58. Tex.—Howth v. J. I. Case 

Threshing Mach. Co., Civ.App., 280 
S.W. 238, error denied J. I. Case 
Threshing Mach. Co. v. Howth, 293 
S.W. 800, 116 Tex. 434. 

4 C.J. p 119 note 15. 

59. U.S.—The Rethalulew, Official 
No. 227860, C.C.A.Cal., 51 F.2d 646. 

Ala.—Morris v. Birmingham Pub. Co., 
116 So. 144, 217 Ala. 295. 

Cal.—Lewis v. Grunberg, 270 P. 181, 
205 C. 158. 

Warburton v. Kieferle, 287 P.2d 
1, 135 C.A.2d 278—Hauret v. Pede- 
laborde, 246 P. 134, 77 C.A. 187. 

Ill.—Densby v. Bartlett, 149 N.E. 591, 
318 Ill. 616, 42 A.L.R. 1406—Lin- 
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dall v. Chicago & N. W. Ry. Co., 
200 Ill.App. 556. 

Mo.—State ex rel. and to Use of Kan- 
steiner v. Keithley, 204 S.W. 24. 

Ohio.—City of Cincinnati v. Meier, 
110 N.E.2d 27, 92 Ohio App. 290. 

Pa.—Corpus Juris cited in Goddard 
v. Armour & Co., 7 A.2d 79, 82, 136 
Pa.Super. 158. 

S.C.—Ophuls & Hill v. Carolina Ice 
& Fuel Co., 158 S.E. 824, 160 S.C. 
441. 

Utah.—Brandley v. Lewis, 92 P.2d 
338, 97 Utah 217. 

4 C.J. p 119 note 16. 

60. Conn.—Phcenix Ins. Co. v. Car¬ 
ey, 68 A. 993, 80 Conn. 426. 

61. Cal.—J. S. Morgan & Sons v. 
Bradner, 39 P.2d 225, 3 C.A.2d 206. 

4 C.J. p 120 note 18. 

62. Conn.—Phcenix Ins. Co. v. Car¬ 
ey, 68 A. 993, 80 Conn. 426. 

Tex.—Krummen v. Still, Civ.App., 
146 S.W.2d 288, error dismissed, 
judgment correct—Taylor v. Brew¬ 
ster County, Civ.App., 144 S.W.2d 
314, error dismissed, judgment cor¬ 
rect. 

63. Neb.—Backes v. Schlick, 117 N. 
W. 707, 82 Neb. 289. 

64. Iowa.—Peak v. Mulvaney, 245 N. 
W. 748, 215 Iowa 1400. 

4 C.J. p 120 note 21. 
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in the case will be so considered on appeal. 65 An 
agreement between counsel for a continuance of the 
hearing on a plea of privilege is a part of the rec¬ 
ord. 66 

Oral agreements . In the face of disputes the ap¬ 
pellate court will not give effect to agreements be¬ 
tween counsel unless they are reduced to writing 
and appear in the record. 67 

§ 743. Agreed Statement of Facts 

An agreed statement of facts is not ordinarily a part 


of the record proper, although In some Jurisdictions, at 
least under certain circumstances, they may be so con¬ 
sidered. 

Although in some jurisdictions, at least under cer¬ 
tain circumstances, certain statements of facts may 
be considered as a part of the record proper, 68 the 
general rule seems to be that an agreed statement of 
facts as distinguished from an agreed case, 69 even 
though designated an agreed case, 70 is not part of 
the record proper and can be brought up on appeal 
only by bill of exceptions, 71 or other appropriate 


Equivalent to “file paper” 

An agreement of counsel selecting 
a special judge, not entered on the 
minutes, although not becoming a 
“file paper/' was entitled to the same 
consideration as though filed with 
the clerk, and it is not required to be 
carried into the minutes of the trial 
court to be considered on appeal. 
Tex.—Grogan v. Robinson, Civ.App. f 
8 S.W.2d 571. 

Copying stipulations into record held 
Justified 

Where separate stipulations enter¬ 
ed into by parties to two actions by 
bankruptcy trustee to recover sums 
paid by bankrupt to defendant cred¬ 
itors as voidable preferences were 
different as to names of parties and 
separately styled, trial court clerk 
was justified in copying both stipula¬ 
tions into record on defendant's ap¬ 
peal from judgments for plaintiff, al¬ 
though stipulations were verbatim in 
most particulars and one stipulation 
covering both actions, tried as one 
cause, could have been entered. 

Hiss.—Carroll Notion Co. v. Neville, 
65 So.2d 140, 217 Miss. 699. 

65. Iowa.—Barto v. Harrison, 116 N. 
W. 317, 138 Iowa 413. 

4 C.J. p 120 note 22. 

66. Tex.—Humble Pipe Line Co. v. 
Kincaid, Civ.App., 19 S.W.2d 144. 

67. Cal.—Adjustment Corporation v. 
Hollywood Hardware & Paint Co., 
96 P.2d 161, 35 C.A.2d 566. 

La.—Young v. Carnahan Creamery, 
App. t 157 So. 616. 

N.C.—Russos v. Bailey, 47 S.E.2d 22, 
228 N.C. 783. 

4 C.J. p 119 note 16 [a]. 

Extensions of time granted on ap¬ 
plications of defendants-appellants 
will not afford plaintiff-appellant ex¬ 
tensions, although the order grant¬ 
ing the extensions did not name any 
particular appellant, and although 
counsel allegedly agreed that the ex¬ 
tensions should apply to all appel¬ 
lants, where the agreement, which 
was disputed, was not reduced to 
writing and shown in the record. 

La.—Young v. Carnahan Creamery, 
App., 157 So. 616. 

68 . Ariz.—Jordan v. Logia Suprema 
de la Alianza Hispano-Americana, 


206 P. 162, 23 Ariz. 584, 24 A.L.R. 
974. 

Colo.—Luttrell v. London & Provin¬ 
cial Marine & General Ins. Co., Lim¬ 
ited, of London, 60 P.2d 225, 99 
Colo. 76. 

Ky.—City of Dayton v. Board of Edu¬ 
cation of Dayton, 205 S.W. 678, 181 
Ky. 574. 

Mass.—King Features Syndicate v. 
Cape Cod Broadcasting Co., 59 N.E. 
2d 481, 317 Mass. 652—Pequod Real¬ 
ty Corporation v. Jeffries, 51 N.E. 
2d 308, 314 Mass. 713. 

Tex.—Dean v. Grogan-Cochran Lum¬ 
ber Co., Civ.App., 58 S.W.2d 552- 
Ocean Accident & Guarantee Corpo¬ 
ration v. Riggins, Civ.App., 291 S. 
W. 276. 

Va.—Trust Co. of Norfolk v. Com¬ 
monwealth, 141 S.E. 825, 151 Va. 
883, reheard 145 S.E. 326, 151 Va. 
883, and reversed on other grounds 
Safe Deposit & Trust Co. of Balti¬ 
more, Md. v. Commonwealth of Vir¬ 
ginia, 50 S.Ct. 59, 280 U.S. 83, 73 L. 
Ed. 180, 67 A.L.R. 386. 

Wash.—State v. Maybury, 296 P. 566, 
161 Wash. 142, appeal dismissed 
Potter v. Maybury, 52 S.Ct. 202, 284 
U.S. 593, 76 L.Ed. 511. 

4 C.J. p 120 note 23. 

Statement contained in judgment 

If an agreed statement of facts is 
contained in the judgment, statement 
becomes part of record proper. 

Wyo.—Johnson v. McDonald, 278 P.2d 
268. 

In Oklahoma 

(1) An agreed statement of facts, 
submitted to the court upon which to 
render judgment, is part of the rec¬ 
ord, and can be brought to the su¬ 
preme court on appeal by transcript. 
Okl.—Wright v. Lamb, 232 P. 373, 

108 Okl. 16—Patterson v. Carter, 
200 P. 855, 83 Okl. 70, overruling 
Howe v. Tiger, 183 P. 983, 76 Okl. 
41 and Southern Surety Co. v. 
Turnham, 160 P. 468, 58 Okl. 583. 

(2) The rule that agreed facts and 
errors predicated thereon may be re¬ 
viewed on transcript applies only 
where all facts are agreed to and re¬ 
duced to writing. 

Okl.—Virginia Trust Co. v. Burnett, 
296 P. 458, 147 Okl. 165. 
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69- N.C.—Upper Appomattox Co. v 
Buffaloe, 27 S.E. 999, 121 N.C. 37. 

4 C.J. p 120 note 24. 

70. Ind.—Wright v. Shelt, 48 N.E. 
26, 19 Ind.App. 1. 

71. Ala.—Jerrell v. Equitable Life 
Assur. Soc., 134 So. 132, 222 Ala. 
687. 

City of Birmingham v. Wilson, 
172 So. 292, 27 Ala.App. 288, certio¬ 
rari denied 172 So. 295, 233 Ala. 
410. 

Ark.—Southwestern States Tel. Co. v. 
Bigger, 200 S.W.2d 90, 211 Ark. 266 
—Haralson v. Edlen, 184 S.W. 2d 
909, 208 Ark. 61—Evans v. David¬ 
son, 180 S.W.2d 127, 207 Ark. 865- 
Woodruff v. Dickinson, 135 S.W.2d 
667, 199 Ark. 663—Kochtitzky v. 
Allworden, 292 S.W. 105, 173 Ark. 
1181—Satterfield v. Loupe, 254 S. 
W. 489, 160 Ark. 226. 

Conn.—Turner v. Connecticut Co., 101 
A. 88, 91 Conn. 692. 

Ill.—Carlson v. Avery Co., 196 Ill. 
App. 262—Olson v. Pennsylvania 
Co., 184 Ill.App. 60. 

Ind.—Aubain v. United Brotherhood 
of Carpenters and Joiners of Amer¬ 
ica, 115 N.E. 78, 63 Ind.App. 636. 

Mo.—Perringer v. Unknown Heirs of 
Raub, 254 S.W. 703, 300 Mo. 535. 

Baldwin v. Importers & Export¬ 
ers Ins. Co. of New York, App., 124 
S.W. 2d 549—Bullock v. B. R. Elec¬ 
tric Supply Co., 60 S.W.2d 733, 227 
Mo.App. 1010—J. H. Teasdale Com¬ 
mission Co. v. St. Louis Union 
Trust Co., App., 280 S.W. 76. 

Neb.—Higgins v. Postal Life & Cas. 
Ins. Co., 73 N.W.2d 175, 161 Neb. 
278—Caldwell v. Savage, 60 N.W.2d 
657, 157 Neb. 603—Todd v. Board 
of Educational Lands and Funds of 
Neb., 48 N.W.2d 706, 154 Neb. 606— 
Prokop v. Mlady, 287 N.W. 55, 136 
Neb. 644—Delozier v. Village of 
Magnet, 178 N.W. 619, 104 Neb. 
765. 

Ohio.—Gallagher v. Zangerle, 181 N. 
E. 913, 42 Ohio App. 249—Bickley 
v. Armour & Co., 178 N.E. 590, 40 
Ohio App. 252. 

Tenn.—Standard Life Ins. Co. of 
the South v. Adams, 126 S.W.2d 311, 
174 Tenn. 405. 

Wyo.— Corpus Juris Secundum quot- 
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means, 71 * 5 especially when the statement is merely a 
recital of testimony or evidential facts; 72 and this 
is true, although it is in writing signed by counsel of 
all parties and filed, 73 and even though a copy of it 
is attached to the transcript of the record. 74 Thus 
an agreed statement of the evidence cannot be con¬ 
sidered on appeal, where no reference is made to 
it in the record, and it is apparent that it was made 
up after the decision of the case in the trial court. 75 

The reason of the rule is that agreed statements of 
facts are mere matters of evidence. 73 Stipulations 
of facts cannot be embodied in the record by mere 
recitals in the transcript 77 or brief, 78 nor by a mere 
reference to it in the bill of exceptions 79 or judg- 
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ment, 80 nor by merely attaching it to a petition in 
error. 81 In any event, an agreed statement of facts 
may not be considered on appeal where it is not 
shown to have been brought to the attention of the 
trial court. 82 

§ 744. Interlocutory Motions and Orders 

Motions and rulings thereon and the grounds there¬ 
for, and notices thereof, or interlocutory nonappealable 
orders are generally no part of the record proper, except 
in equity or in jurisdictions having provisions to the con¬ 
trary. 

Although all motions and orders in a chancery 
case, entered of record, form part of the record on 
which the case is reheard on appeal, 83 except, it has 


ed at length in Johnson v. McDon¬ 
ald, 278 P.2d 268, 269. 

4 C.J. P 120 note 26. 

Shown by hill of exceptions 
The record showed admission of 
fact, where the court so understood 
and plaintiff's counsel asked that the 
admission be shown of record, and 
the fact was shown in bill of excep¬ 
tions, which was passed by opposing 
counsel and approved by the court. 

Mo.—Dudacs v. Hotel Statler Co., 
App., 295 S.W. 826. 

71.5 Ark.—Southwestern States Tel. 
Co. v. Bigger, 200 S.W.2d 90, 211 
Ark. 266. 

Order of court 

Ark.—Southwestern States Tel. Co. v. 

Bigger, supra. 

Incorporation in judgment 
Ark.—Haralson v. Edlen, 184 S.W.2d 
909, 208 Ark. 61—Evans v. David¬ 
son, 180 S.W.2d 127, 207 Ark. 865- 
Woodruff v. Dickinson, 135 S.W.2d 
667, 199 Ark. 663. 

Entry in court minutes 
Tenn.—Standard Life Ins. Co. of the 
South v. Adams, 126 S.W.2d 311, 
174 Tenn. 405. 

72. U.S.—U. S. Trust Co. v. New 
Mexico, N.M., 22 S.Ct. 172, 183 U.S. 
535, 46 L.Ed. 315. 

Tex.—Wentworth v. King, Civ.App., 
49 S.W. 696. 

73. Ohio.—Goyert v. Eicher, 70 N.E. 
508, 70 Ohio St. 30. 

4 C.J. p 121 note 28. 

Mere filing of an agreed statement 
of facts does not make it part of 
record on appeal. 

Ark.—Southwestern States Tel. Co. v. 
Bigger, 200 S.W.2d 90, 211 Ark. 266 
—Haralson v. Edlen, 184 S.W.2d 
009, 208 Ark. 61—Evans v. David¬ 
son, 180 S.W.2d 127, 207 Ark. 865 
—Woodruff v. Dickinson, 135 S.W. 
2d 667, 199 Ark. 663—Great South¬ 
ern Fraternal Union v. Stroud, 275 
S.W. 753, 169 Ark. 509. 

After decree 

’ t An agreed statement of case signed 
by” counsel, 1 filed, and approved long. 


after final decree is no part of the 
record. 

U.S.—Pierce Arrow Sales Corpora¬ 
tion v. U. S., C.C.A.Mass., 32 F.2d 
849. 

74. Kan.—Zindars v. Erie Gas, etc., 
Co., 87 P. 188, 74 Kan. 870. 

Short form and statement insufficient 

A statute authorizing parties to a 
question in difference to submit the 
same for determination upon a state¬ 
ment of the facts, has no application 
to appellate courts, applying only to 
trial courts. In the absence of a 
certified copy of the record proper, 
or the bill of exceptions, there is 
nothing before the reviewing court 
upon a short form of transcript and 
a statement as to the facts and mat¬ 
ters to be determined signed by 
counsel, the statute, requiring that a 
printed abstract of the entire record 
be filed. 

Mo.—-Perringer v. Unknown Heirs of 
Raub, 254 S.W. 703, 300 Mo. 535. 

75. Utah.—Klimer v. Schnorf, 24 P. 
909, 3 Utah 442. 

76. Mo.—Fruin v. O’Malley, 145 S.W. 
437, 241 Mo. 250. 

Baldwin v. Importers & Export¬ 
ers Ins. Co. of New York, App., 124 
S.W.2d 549. 

77. Neb.—Higgins v. Postal Life & 
Cas. Ins. Co., 73 N.W.2d 175, 161 
Neb. 278—Stuart v. Burcham, 70 N. 
W. 383, 50 Neb. 823. 

By recital in journal alone 

An agreed statement of facts, not 
stamped with the file mark of the 
clerk and not referred to in the dock¬ 
et entries as being filed, does not be¬ 
come part of the record on appeal, 
where it was not brought upon the 
record by a bill of exceptions and 
the only reference to it was a recital 
in the journal that the cause had 
come on to be heard upon an agreed 
statement of facts. 

Ohio.—Simmons Real Estate Co. v. 
Riestenberg, 200 N.E. 139, 51 Ohio 
App. 176. 


78. Tex.—Central Power & Light Co. 
v. Willacy County, Civ.App., 14 S. 
W.2d 102. 

79. Ohio.—New York-Ridge Oil Co. 
v. Innis, 31 Ohio Cir.Ct. 457. 

80. Ark.—Southwestern States Tel. 
Co. v. Bigger, 200 S.W.2d 90, 211 
Ark. 266—School Dist. No. 14 v. 
School Dist. No. 4, 43 S.W. 501, 64 
Ark. 483. 

4 C.J. p 121 note 34. 

81. Wyo.—Groves v. Groves, 61 P. 
866 , 9 Wyo. 173. 

82. Ga.—Federal Inv. Co. v. Ewing, 
141 S.E. 65, 165 Ga. 435—Leggett 
v. Pridgen, 102 S.E. 829, 150 Ga. 
115. 

Wilcher v. Williams, 154 S.E 
292, 41 Ga.App. 668 

Tex.—Whaley v. Lemmon, Civ.App., 
281 S.W. 321. 

4 C.J. p 121 notes 36-37. 

Not approved by trial judge 
A copy of an agreed statement of 
facts signed by counsel and filed, but 
not approved by the trial judge and 
made part of the record, cannot be 
considered. 

Ga.—Federal Inv. Co. v. Ewing, 141 
S.E. 65, 165 Ga. 435—Leggett v. 
Pridgen, 102 S.E. 829, 150 Ga. 115. 

Willcox v. Cobb, 197 S.E. 517, 58 
Ga.App. 39—Wilcher v. Williams, 
154 S.E. 292, 41 Ga.App. 668. 

Not signed or approved 

An agreement of attorneys author¬ 
izing maps to be considered by the 
appellate court does not bring the 
maps into the record where they were 
not included in a statement of facts 
signed by attorneys and approved by 
the judge. 

Tex.—Whaley v. Lemmon, Civ.App., 
281 S.W. 321. 

83. Ill.—Young v. Jameson, 138 N.E. 
228, 307 Ill. 71—Waggoner v. Saeth- 
er, 107 N.E. 859, 267 Ill. 32. 

Velde v. Schrock, 253 Ill.App. 
274. 

4 C.J. P 121 note 38. 
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been held, where such cases are tried by jury, 84 
ordinarily, in actions at law, motions made in the 
progress of a cause and rulings thereon are not mat¬ 
ters of record proper; 85 and this is true of the 
grounds of the motion, 86 the grounds for the rul¬ 
ing, 87 notices of motion 88 or of an intended hear¬ 
ing, 89 petitions in the nature of motions, 90 or inter¬ 


locutory nonappealable orders. 91 

Such matters can be reviewed on appeal from a 
final judgment only when embodied in the bill of 
exceptions or some substitute therefor setting forth 
fully and clearly the grounds relied on for a re¬ 
versal, 92 and merely because the motion or copies 
thereof appear in the record or transcript is not 


84. Ill.—Greenwell v. Hess, 131 N. 
E. 626, 298 Ill. 459. 

Bnle in law cases, that to be pre¬ 
served as part of the record all mo¬ 
tions including motions for new trial 
and in arrest of judgment and all 
instructions given and refused by 
the court must be preserved in a bill 
of exceptions signed by the court and 
filed as a part of the record, applies 
in a chancery proceeding wherein a 
statutory provision requires the sub¬ 
mission of questions of fact to the 
jury; in the absence of a bill of ex¬ 
ceptions or certificate of evidence in 
such cases in chancery or of a steno¬ 
graphic report signed by the trial 
judge and made part of the record 
and containing a motion for new tri¬ 
al and instructions refused and giv¬ 
en, no question can arise in the court 
of review on the sufficiency of the 
evidence to support the verdict or er¬ 
ror be assigned for the giving or re¬ 
fusing of instructions. 

Ill.—Greenwell v. Hess, supra. 

85. U.S.—Tampico Banking Co., S. 
A. v. Barber, C.C.A.Tex., 3 F.2d 136, 
certiorari denied 45 S.Ct. 636, 268 
U.S. 699, 69 L.Ed. 1164. 

Ill.—Foreman-State Trust & Savings 
Bank v. Demeter, 179 N.E. 465, 347 
Ill. 72—Kimber v. Kimber, 148 N. 
E. 293, 317 Ill. 561—Harris v. Chi¬ 
cago House-Wrecking Co., 145 N.E. 
666, 314 Ill. 500—Young v. Jame¬ 
son, 138 N.E. 228, 307 Ill. 71—Peo¬ 
ple v. Nordmeyer, 137 N.E. 87, 305 
Ill. 289—Greenwell v. Hess, 131 N. 
E. 626, 298 Ill. 459. 

Hickman v. Ritchey Coal Co., 252 
IH.App. 560—Lilly v. Lilly, 240 Ill. 
App. 488—People v. Pyle, 235 Ill. 
App. 523—Lowitz v. McKittrick, 
215 Ill.App. 611—Tudor v. Phipps, 
193 Ill.App. 608—Swanson v. Rose, 
193 Ill.App. 293. 

Mo.—Ruggles v. International Ass’n 
of Bridge, Structural and Orna¬ 
mental Iron Workers, 62 S.W.2d 
860, 331 Mo. 20—Electrolytic Chlor¬ 
ine Co. v. Wallace & Tiernan, 41 S. 
W.2d 1049, 328 Mo. 782, 78 A.L.R. 
930. 

In re Arnold's Estate, App., 176 
S.W.2d 837—Bullock v. B. R. Elec¬ 
tric Supply Co., 60 S.W.2d 733, 227 
Mo.App. 1010—Hampe v. Versen, 
App., 32 S.W.2d 797—Scott v. Un¬ 
ion Liability Co., App., 194 S.W. 900 
—Pearson v. O’Connor, 131 S.W. 
735, 151 Mo.App. 169. 

Okl.—Scott v. Bailey, 169 P.2d 208, 
197 Okl. 152—Collier v. Collier, 126 


P.2d 243, 190 Okl. 616—Jones v. 
Welborn, 71 P.2d 955, 180 Okl. 581 
—Mitchell v. Peerson, 66 P.2d 1, 179 
Okl. 521—Adams v. Daniels, 54 P. 
2d 607, 176 Okl. 142—International 
Supply Co. v. Wood-Watson Mach. 
Works, 53 P.2d 554, 175 Okl. 505- 
Hill v. Oklahoma Life Ins. Co., 50 
P.2d 320, 173 Okl. 472—Pomeroy v. 
O’Connor, 31 P.2d 593, 168 Okl. 632 
—Sautbine v. Johnson, 20 P.2d 
1038, 163 Okl. 121—Barker v. South¬ 
west Homes Corporation, 19 P.2d 
141, 162 Okl. 77—Lewis v. Lee, 15 
P.2d 3, 159 Okl. 257—Bell v. Pow¬ 
ell, 299 P. 442, 148 Okl. 112—Wal- 
dock v. State, 293 P. 1023, 146 Okl. 
257—Cooper v. Boyce, 279 P. 306, 
137 Okl. 221—Chase v. Byrnes, 276 
P. 485, 136 Okl. 80—Kortman v. 
Mason, 276 P. 482, 136 Okl. 94- 
State v. Fidelity Building & Loan 
Ass’n, 270 P. 842, 133 Okl. 6—In re 
Cutchall's Estate, 268 P. 269, 131 
Okl. 226—Holloway v. Odell, 267 P. 
620, 131 Okl. 38—Meeks v. Okla¬ 
homa Nat. Bank of Skiatook, 264 
P. 609, 129 Okl. 280—Exchange Nat. 
Bank of Ardmore v. Merritt, 235 P. 
180, 108 Okl. 184—Van Zant v. 
Reed, 234 P. 623, 109 Okl. 86—Al¬ 
exander v. Jacobs, 224 P. 527, 101 
Okl. 149—Denson v. Frame, 224 P. 
311, 98 Okl. 132—Harris v. Tupeker, 
220 P. 634, 96 Okl. 117—McGuire 
v. Rash, 214 P. 698, 89 Okl. 132— 
Charles v. Prentice, 212 P. 585, 88 
Okl. 246—Griggs v. Mid-Continent 
Motor Securities Co., 211 P. 494, 88 
Okl. 23—Modern Book & News Co. 
v. Sternman, 207 P. 961, 86 Okl. 
257—Murphy v. Comley Lumber 
Co., 193 P. 997, 80 Okl. 66—Edger- 
ly v. Johnson, 193 P. 872, 80 Okl. 
19—Folsom v. Billy, 189 P. 188, 78 
Okl. 146—Williams v. Kelly, 176 P. 
204, 71 Okl. 166—Upperman v. 

Coon, 173 P. 522, 68 Okl. 250—Dick¬ 
son v. McDuffee, 164 P. 476, 68 Okl. 
218—Guess v. Reed, 152 P. 399, 49 
Okl. 124—Montgomery v. Wm. Cam¬ 
eron & Co., 152 P. 398, 49 Okl. 179. 
Wyo.—Day v. Smith, 30 P.2d 786, 46 
Wyo. 515—Newark Fire Ins. Co. v. 
Central Wyoming Automobile Club, 
257 P. 5, 36 Wyo. 540. 

4 C.J. p 121 note 39. 

86 . S.C.—Stanford v. Cudd, 76 S.E. 

986, 93 S.C. 367. 

4 C.J. p 123 note 40. 

Error in examination of jurors 

Miss.—Hardaway Contracting Co. v. 
Rivers, 180 So. 800, 181 Miss. 727. | 
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87. Mo.—Scott v. Union Liability 
Co., App., 194 S.W. 900. 

Okl.—Cooper v. Boyce, 279 P. 306, 137 
Okl. 221. 

4 C.J. p 123 note 41. 

88. Ala.—James v. Moseley, 47 Ala. 
299. 

4 C.J. p 123 note 42. 

89. Cal.—Prescott v. Grady, 27 P. 
755, 91 C. 518. 

90. Ill.—Hickman v. Ritchey Coal 
Co., 252 Ill.App. 560. 

91. Cal.—Bank of America Nat. 
Trust & Savings Ass’n v. Hill, 71 P. 
2d 258, 9 C.2d 495. 

N.C.—Cressler v. Asheville, 51 S.E. 
53, 138 N.C. 482. 

Or.—Tellkamp v. Mcllvaine, 199 P.2d 
246, 184 Or. 474. 

4 C.J. p 123 note 44. 

92. Ill.—Foreman-State Trust & 
Savings Bank v. Demeter, 179 N.E. 
465, 347 Ill. 72—Butchas v. Metro¬ 
politan State Bank, 169 N.E. 747, 
337 Ill. 612—Kimber v. Kimber, 
148 N.E. 293, 317 Ill. 561—Young v. 
Jameson, 138 N.E. 228, 307 Ill. 71- 
People v. Nordmeyer, 137 N.E. 87, 
305 Ill. 289—Greenwell v. Hess, 131 
N.E. 626, 298 Ill. 459. 

Hickman v. Ritchey Coal Co., 252 
Ill.App. 560—Lilly v. Lilly, 240 Ill. 
App. 488—People v. Pyle, 235 Ill. 
App. 532—Lowitz v. McKittrick, 215 
Ill.App. 611. 

Ky.—Brooks v. Lovelace, 13 Ky.Op. 
103. 

Mo.—Electrolytic Chlorine Co. v. 
Wallace & Tiernan Co., 41 S.W.2d 
1049, 328 Mo. 782, 78 A.L.R. 930. 

Bullock v. B. R. Electric Supply 
Co., 60 S.W.2d 733, 227 Mo.App. 
1010—Hampe v. Verson, App., 32 
S.W.2d 797—Keet & Rountree Dry 
Goods Co. v. Williams, App., 202 S. 
W. 620—Scott v. Union Liability 
Co., App., 194 S.W. 900. 

Okl.—Jones v. Welborn, 71 P.2d 955, 
180 Okl. 581—Mitchell v. Peerson, 
66 P.2d 1, 179 Okl. 521—Adams v. 
Daniels, 54 P.2d 607, 176 Okl. 142— 
International Supply Co. v. Wood- 
Watson Mach. Works, 53 P.2d 554, 
175 Okl. 505—Hill v. Oklahoma 
Life Ins. Co., 50 P.2d 320, 173 Okl. 
472—Pomeroy v. O'Connor, 31 P.2d 
593, 168 Okl. 18—Sautbine v. John¬ 
son, 20 P.2d 1038, 163 Okl. 121- 
Barker v. Southwest Homes Corpo¬ 
ration, 19 P.2d 141, 162 Okl. 77— 
Lewis v. Lee, 15 P.2d 3, 159 Okl. 257 
—Bell v. Powell, 299 P. 442, 148 
Okl. J.12—Waldock v. State, 293 P. 
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alone sufficient; 93 nor will the recitals of a motion 
and action of the court entered on the journal by 
the clerk make them a part of the record; 94 and in 
the absence of such motion in the record the judg¬ 
ment will be affirmed where the action upon the mo¬ 
tion is the sole foundation of the appeal. 95 

The order or judgment of the court may itself 
show all that would be necessary for a bill of excep¬ 
tions to show in order to make the matter a part of 
the record, and if it does it is sufficient, 96 and in 
some jurisdictions a statement on appeal, 97 a set¬ 
tled case, 98 or a certificate of evidence 99 may be used 
in lieu of a bill of exceptions. In at least one juris¬ 
diction no bill of exceptions is necessary in sum¬ 
mary proceedings before the court, such as motions 
to quash attachments, to strike out judgments, and 
such like matters, but an agreed statement of facts 
is sufficient. 1 It is also held that the trial court 
makes a motion a part of the record by referring to 
it in the judgment entry as having been refiled, and 
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by recording judgment thereon. 2 Recitals in a mo¬ 
tion properly in the record proper, however, cannot 
act as a substitute for a bill of exceptions, 3 nor is a 
certificate of the clerk that such motion was made a 
substitute. 4 

Reference to page of transcript . Where the clerk 
copies the motion into the transcript in connection 
with the order book entry thereof, and the bill of 
exceptions merely refers to the page of the transcript 
where such copy is to be found, this does not bring 
the motion into the record. 5 

By rule of court or by statute in some jurisdictions, 
however, motions in the cause are part of the record 
without a bill of exceptions, 6 such as a motion to 
dismiss an appeal 7 and affidavits filed in support 
thereof. 8 Under a statute providing that all papers 
regularly filed with the clerk shall be considered to 
be a part of the record proper, a motion signed by 
a party or his attorney is such a paper as is con¬ 
templated by the statute. 9 


1023, 146 Okl. 257—Chase v. Byrnes, 
276 P. 485, 136 Okl. 80—Kortman v. 
Mason, 276 P. 482, 136 Okl. 94- 
Chase v. State, 275 P. 633, 135 Okl. 
290—State v. Fidelity Building & 
Loan Ass'n, 270 P. 842, 133 Okl. 6— 
In re Cutchall's Estate, 268 P. 269, 
131 Okl. 226—Holloway v. Odell, 
267 P. 620, 131 Okl. 38—Meeks v. 
Oklahoma Nat. Bank of Skiatook, 
264 P. 609, 129 Okl. 280—Van Zant 
v. Reed, 234 P. 623, 109 Okl. 86—Al¬ 
exander v. Jacobs, 224 P. 527, 101 
Okl. 149—Denson v. Frame, 224 P. 
311, 98 Okl. 132—Harris v. Tupeker, 
220 P. 634, 96 Okl. 117—Charles v. 
Prentice, 212 P. 685, 88 Okl. 246- 
Modern Book & News Co. v. Stern- 
man, 207 P. 961, 86 Okl. 257. 

Wyo.—Newark Fire Ins. Co. v. Cen¬ 
tral Wyoming Automobile Club, 257 
P. 5, 36 Wyo. 540. 

4 C.J. p 124 notes 45-47. 

All adverse rulings on motions 
must be preserved in the bill of ex¬ 
ceptions to permit a review thereof. 
Mo.—Hughes v. Ball, 144 S.W.2d 125 
—Graves v. Dakessian, 132 S.W.2d 
972—Marsden v. Nipp, 30 S.W.2d 
77, 325 Mo. 822. 

Unless incorporated bodily in the 
bill of exceptions, a motion cannot be 
taken cognizance of by the appellate 
court. 

Mo.—Hampe v. Versen, App., 32 S.W. 
2d 797. 

Okl.—Scott v. Bailey, 169 P.2d 208, 
197 Okl. 152—Collier v. Collier, 126 
P.2d 243, 190 Okl. 616. 

Incorporation of motions in a tran¬ 
script will not constitute them a part 
of the record, unless made so by the 
bill of exceptions. 

Okl.—Charles v. Prentice, 212 P. 585, 
88 Okl. 246. 


Insufficient incorporation 

Where a bill of exceptions merely 
states that plaintiff introduced the 
“motion, affidavit, and stipulation, 
which is hereto attached," the instru¬ 
ments are not properly preserved for 
review. 

Ill.—Hickman v. Ritchey Coal Co., 
252 Ill.App. 560. 

Oral motion 

Wherever a bill of exceptions is 
necessary to bring into the record 
on writ of error a written motion, 
such bill is also necessary to bring 
in an oral motion for the same pur¬ 
pose. 

Wyo.—Fitzpatrick v. Rogan, 203 P. 
245, 28 Wyo. 231. 

93. Ala.—Ewing v. Wofford, 25 So. 
251, 122 Ala. 439. 

4 C.J. p 124 note 48. 

94. Ill.—Greenwell v. Hess, 131 N.E. 
626, 298 Ill. 459. 

4 C.J. p 125 note 49. 

95. Mo.—Dexter Bank v. Stoddard 
County Bank, 68 S.W. 902, 169 Mo. 
74. 

96. Utah.— Corpus Juris quoted in 
Moulton v. Staats, 27 P.2d 455, 458, 
83 Utah 197. 

Va.—Driver v. Southern R. Co., 49 S. 

E. 1000, 103 Va. 650. 

4 C.J. p 125 note 51. 

97. Nev.—State v. Murphy, 88 P. 335, 
29 Nev. 247. 

4 C.J. p 125 note 52. 

98. Minn.—Stevens v. Stevens, 84 N. 
W. 457, 82 Minn. 1. 

99. Ill.—Heacock v. Hosmer, 109 Ill. 
245. 

1 . Md.—Tyrrell v. Hilton, 48 A. 55, 
92 Md. 176. 

4 G.J. p 125 note 55. 
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2. Ala.—Lay v. Postal Tel. Cable 
Co., 54 So. 529, 171 Ala. 172. 

3. Ind.—Clouser v. Ruckman, 4 N.E. 
202, 104 Ind. 489. 

4. Ill.—People v. Havill, 161 Ill.App. 
35. 

Mo.—Blanchard v. Dorman, 139 S.W. 
395, 236 Mo. 416—Booth v. St. Louis, 
etc., R. Co., 117 S.W. 1094, 217 Mo. 
710. 

5. Ind.—Gussman v. Gussman, 39 
N.E. 918, 140 Ind. 433. 

6. Fla.—Chitty & Co. v. Granthum, 
200 So. 696, 146 Fla. 299, modified 
on other grounds 1 So.2d 725, 146 
Fla. 756. 

Ill.—Horvat v. Opas, 42 N.E.2d 867, 
315 Ill.App. 229—Kelly v. Powers, 
25 N.E.2d 125, 303 Ill-App. 198— 
Cline v. Junkin, 19 N.E.2d 206, 298 
Ill.App. 632—Travelers Ins. Co. v. 
Wagner, 279 Ill.App. 13. 

Ind.—Indiana Steel Products Co. v. 
Leonard, 118 N.E.2d 374, 124 Ind. 
App. 592, transfer denied 120 N.E. 
2d 271, 233 Ind. 458. 

S.D.—Brown v. Brown, 81 N.W. 627, 
12 S.D. 380. 

4 C.J. p 125 note 60, 

7. S.D.—Plunket v. Evans, 50 N.W. 
961, 2 S.D. 434. 

4 C. J. p 125 note 61. 

8. Ind.—Humrichous v. Thomas, 98 
N.E. 419, 17 Ind. 593. 

9. N.M.—Vosburg v. Carter, 262 P. 
175, 33 N.M. 86. 

Written application to make find¬ 
ings of fact and conclusions of law, 
when filed in a cause, is a part of 
the record proper. 

N.M.—Martin v. Village of Hot 
Springs, 268 P. 568, 33 N.M. 396. 



§§ 744-746 APPEAL & ERROR 

Motions which constitute pleadings are regarded 
as a part of the record proper like any other plead¬ 
ing, and, on appeal, need not be preserved in a bill 
of exceptions. 10 

§ 745. -Matters Apparent of Record 

Motions based on matters apparent on the face of the 
record are a part of the record proper in some Jurisdic¬ 
tions. 

If motions made in a cause are based on matters 
apparent on the face of the record proper, they are, 
in some jurisdictions a part of the record proper 
reviewable without a bill of exceptions. 11 A motion 
in arrest of judgment may be reviewed without a 
bill of exceptions, 12 although as to this there is op in- 
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ion to the contrary. 13 Where, on a motion to dis¬ 
miss for lack of jurisdiction, the defect is plainly 
apparent on the face of the record proper, no bill 
of exceptions is generally required to raise the ques¬ 
tion. 14 

§ 746 . - Motion for Change of Venue 

A motion for change of venue and the ruling of the 
court thereon are generally no part of the record proper 
in the absence of statute providing otherwise. 

Except as otherwise provided by statute, 14 * 50 a 
motion for change of venue, including supporting 
affidavits, and the ruling of the court thereon, are 
not, ordinarily, matters of the record proper, but 
must be incorporated in the record by certificate of 
evidence, statement of facts, or bill of exceptions. 15 


10. Mo.—Ryan v. Growney, 28 S.W. 
189, 755, 125 Mo. 474. 

In re Arnold's Estate, App., 176 
S.W.2d 837—Sonnenfeld Millinery 
Co. v. Schwartz, App., 173 S.W.2d 
627. 

4 C.J. p 126 note 63. 

11. Mo.—Pickel v. Pickel, 159 S.W. 
775, 176 Mo.App. 673. 

4 C.J. p 126 note 64. 

12 . Fla.—Peadon v. State, 35 So. 204, 
46 Fla. 124. 

4 C.J. p 126 note 65. 

13. Ind.—Chandler v. State, 39 N.E. 
444, 141 Ind. 106. 

4 C.J. p 126 note 65 [a]. 

14. Ind.—Evans v. Schafer, 88 Ind. 
92. 

4 C.J. p 126 note 66. 

14.50 Fla.—McMichael v. Harris, 174 
So. 323, 127 Fla. 861. 

15. Fla.— Corpus Juris cited in Mc¬ 
Michael v. Harris, 174 So. 323, 324, 
127 Fla. 861. 

Ill.—Williams v. De Roo, 146 N.E. 
470, 316 Ill. 23—Macierz Polska of 
the United States of North Ameri¬ 
ca v. Czarnecki, 111 N.E. 516, 272 
Ill. 34. 

Witherstine v. Snyder, 231 Ill. 
App. 251—Sorrells v. Springfield 
Consol. R. Co., 216 Ill.App. 1— 
Griggs v. Griggs, 204 Ill.App. 160 
—City of Chicago v. Walker, 201 
Ill.App. 500—Ford v. Ford, 189 HI. 
App. 468. 

Ind.T.—Simon v. Aubrey, 64 S.W. 
575, 3 Ind.T. 680. 

Mo.—Wilson v. Long, App., 156 S.W. 
2d 947—Barnes Hospital v. Schultz, 
App., 90 S.W.2d 164—State ex rel. 
Chadd v. American Surety Co. of 
New York, App., 66 S.W.2d 941— 
Kent v. L. B. Price Mercantile Co., 
App., 17 S.W.2d 983—Sweeney v. 
Sweeney, App., 283 S.W. 736. 
Neb.—Dunlap v. Loup River Public 
Power Dist., 284 N.W. 742, 136 Neb. 
11, 124 A.L.R. 400. 


Nev.—Wilson v. Wilson, 24 P.2d 317, 
55 Nev. 57. 

Wyo.—Littleton v. Burgess, 91 P. 

832, 16 Wyo. 58, 16 L.R.A..N.S., 49. 
4 C.J. p 127 notes 82-84. 

Affidavits as part of the record prop¬ 
er in general see infra § 762 b. 

Chancery case 

When a petition for a change of 
venue in a chancery case is treated 
and considered as an affidavit, the 
ruling of the trial court is not saved 
for review, unless the petition is 
made part of the record by a certifi¬ 
cate of evidence. 

Ill.—Ford v. Ford, 189 Ill.App. 468. 

Defendant’s answers, not introduc¬ 
ed in evidence on the trial of plea of 
privilege, have no place in the tran¬ 
script on appeal from an order over¬ 
ruling the plea. 

Tex—Currie v. Wall, Civ.App., 211 S. 
W.2d 964, reversed on other grounds 
213 S.W.2d 816, 147 Tex. 127- 
Black v. Black, Tex.Civ.App., 2 S. 
W.2d 331. 

Not sufficiently made part of record 

(1) Merely copying these docu¬ 
ments into the court journals, and 
authenticating them as entered in 
the clerk’s minutes, do not make 
them parts of the record, as this 
method cannot take the place of a bill 
of exceptions or operate as a substi¬ 
tute therefor. 

Colo.—Servant v. McCampbell, 104 P. 

394, 46 Colo. 292. 

4 C.J. p 127 note 85. 

(2) The writing into the record by 
the clerk of an affidavit filed in sup¬ 
port of a motion for a change of 
venue and attached to the written 
motion did not make the affidavit 
part of the record in a chancery case. 
Ill.—Lyons v. Lyons, 219 Ill.App. 620. 

(3) Neither a certificate of the 

clerk nor the filing of copies of the 
motion will dispense with a formal 
bill. ■ 1 

I Ill.—People v. Havill, 161 Ill.App. 35. 
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(4) The fact that the action of the 
trial court was duly excepted to and 
the exception entered of record will 
not supply its place. 

Tex.—Panhandle, etc., R. Co. v. Kir¬ 
by, Civ.App., 108 S.W. .498. 

(5) This rule, of course, does not 
apply in jurisdictions where these 
things are matters of record with¬ 
out being incorporated therein by a 
formal bill. 

Iowa.—McGovern v. Keokuk Lumber 
Co., 16 N.W. 106, 61 Iowa 265. 

4 C.J. p 127 note 88. 

In California 

(1) Affidavits filed on countermo¬ 
tions to motions for change of venue 
are not properly a part of the judg¬ 
ment roll and are not before the 
court of appeal on appeal from de¬ 
nial of a motion to change venue. 
Cal.—Woods v. Berry, 286 P. 1073, 

105 C.A. 90. 

(2) Without showing that addition¬ 
al affidavit was brought to the judge’s 
attention or that permission was ob¬ 
tained to file it, such affidavit should 
be disregarded on appeal. 

Cal.—Rowe v. Policy Holders Life 
Ins. Ass’n, 21 P.2d 443, 131 C.A. 
339. 

(3) It has been held that a bill of 
exceptions is unnecessary to bring 
up the papers used on a hearing on 
a motion for a change of venue. 

Cal.—Pieper v. Continela Land Co„ 
56 C. 173. 

(4) Matter appearing only in the 
transcript, on appeal from judgment 
rendered in the first trial, does not 
properly form any part of “the pa¬ 
pers and files in the case,” on appeal 
from an order to change the place of 
the second trial. 

Cal.—J. I. Case Threshing Mach. Co. 
v. Copren Bros., 169 P. 443, 35 C. 
A. 70. 

| 4 C.J. p 127 note 88 [a]. 
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§ 747. - Motion for Continuance 

In the absence of a statute or rule of court to the con¬ 
trary, generally a motion or application for a continuance 
and the supporting affidavits are no part of the record 
proper. 

Generally, except where statutes otherwise pro¬ 
vide, 15 - 50 the motion or application for a continu¬ 
ance, the grounds thereof, the affidavits in support 
of the application, the rulings of the court, and the 
objections and exceptions are no part of the record 
proper, but must be made part of the record, by bill 
of exceptions or a substitute therefor. 16 Even under 
a statute which makes motions for a continuance a 
part of the record proper, the affidavits must be 
brought into the record by bill of exceptions. 17 
Since every reasonable presumption will be indulged 
in favor of the correctness of the action of the trial 
court, 18 the record must present a state of facts 
showing that the discretion of the court has been 
unsoundly exercised. 19 

The rule is that if there is any proper ground on 
which to rest the ruling of the trial court the ap- 
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pellate court will put the decision on that ground, 
however wrong the court might have been in its 
reason for the decision. 20 

§ 748. -Motion for Dismissal, Discontin¬ 

uance, Nonsuit, and Reinstatement 

Generally a motion to dismiss or to reinstate, or for 
a discontinuance or a nonsuit, must be made part of the 
record by bill of exceptions, or the like, although in some 
Jurisdictions a motion to dismiss is part of the record 
proper. 

Generally, in erder that the action of the trial 
court on a motion to dismiss may be reviewed, the 
record on appeal should contain the motion, the 
grounds on which it is founded, and the rulings 
thereon. 21 In some jurisdictions the motion to dis¬ 
miss is a part of the record proper. 22 In other juris¬ 
dictions the motion, grounds, and ruling must be 
preserved in a bill of exceptions, or like method, 23 
and the same rule applies to an appeal from a deci¬ 
sion of an intermediate appellate court on a motion 
to dismiss an appeal. 24 Unless there is a statute 


15.50 Ill.—Cline v. Junkin, 19 N.E. 
2d 206, 298 Ill.App. 632. 

16. Ark.—Empire Carbon Works v. 
J. C. Barker & Co., 199 S.W. 929, 
132 Ark. 1. 

Cal.—Egan v. Bishop, 47 P.2d 500, 8 
C.A.2d 119. 

Ill.—Kimber v. Kimber, 148 N.E. 293. 
317 Ill. 561. 

Watson v. Lozier, 204 Ill.App. 157 
—Rapp v. Rapp. 194 Ill.App. 525. 
Ky.—Powell v. Mead, 11 Ky.Op. 292. 
Tenn.—Gallagher v. Knoxville Iron 
Co., 5 Tenn.Civ.App. 718. 

Tex.—Powell v. Tolbert, Civ.App., 
264 S.W. 166—Harvey Company v. 
Braden, Civ.App., 260 S.W. 655. 

4 C.J. p 127 note 89. 

Affidavits as part of the record prop¬ 
er in general see infra § 762 b. 

Copied in transcript 

(1) An objection that the trial 
court erred in denying a motion for 
a continuance cannot be reviewed, 
where the affidavit for continuance 
is not made a part of the record by 
the certificate of the judge who heard 
the cause, and the fact that such affi¬ 
davit is copied into the transcript by 
the clerk does not make it part of 
the record. 

Ill.—Rapp v. Rapp, 194 Ill.App. 525. 

(2) Where the record upon which 
a motion for continuance was heard 
was not authenticated by bill of ex¬ 
ceptions or reporter’s transcript cer¬ 
tified by the judge, the district court 
of appeals could not pass upon the 
merits of a motion for continuance, 
notwithstanding affidavits concerning 
the continuance were included in the 
clerk’s transeript. 


Cal.—Egan v. Bishop, 47 P.2d 500, 8 
C.A.2d 119. 

4 C.J. p 127 note 89 [g]. 

17. Colo.—Horne v. Redman, 193 P. 
548, 69 Colo. 214. 

18. Mo.—State v. Howell, 23 S.W. 
263, 117 Mo. 307. 

4 C.J. p 129 nete 91. 

Presumptions relating to interlocu¬ 
tory proceedings and provisional 
remedies generally see infra §§ 
1544-1550. 

19. La.—Dillon v. Dillon, 32 La.Ann. 
643. 

Mo.—State v. Klinger, 43 Mo. 127. 

4 C.J. p 129 note 92. 

20. Ga.—Collins v. State, 78 Ga. 87. 
4 C.J. p 129 note 93. 

Review of theory and grounds of de¬ 
cision of lower court generally see 
infra § 1464. 

21. Cal.—Johnson v. Center, 88 P. 
727, 4 C.A. 616. 

Idaho.—Medbury v. Maloney, 88 P. 

81, 12 Idaho 634. 

Evidence on cross-examination 

On appeal from an order dismiss¬ 
ing complaint, at the close of plain¬ 
tiffs’ evidence, for failure to prove 
insolvency of the corporation, it is 
unnecessary to include in the record 
evidence adduced on cross-examina¬ 
tion tending to controvert plaintiffs’ 
evidence on insolvency. 

N.M.—Mansfield v. Reserve Oil Co., 
29 P.2d 491, 38 N.M. 187. 

22. Ala.—National Life & Accident 
Ins. Co. v. Cummings, 162 So. 560, 
26 Ala.App. 481. 

In nature of answer 
| Where a case was dismissed on de¬ 
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fendants’ motion to dismiss, the mo¬ 
tion was a part of the record proper, 
since in the nature of an answer. 

Mo.—Kinnerk v. Smith, 41 S.W.2d 
381, 328 Mo. 513. 

23. Ill.—Sinclair v. Sinclair, 224 Ill. 
App. 130—Bonnet v. Hobrecker, 208 
Ill.App. 332. 

4 C.J. p 129 note 96. 

In effect motion to dismiss 

The ruling by the court on a mo¬ 
tion which was practically a motion 
to dismiss made during the progress 
of the cause cannot be reviewed un¬ 
less preserved by a bill of exceptions. 
Ill.—People v. Ritscher, 133 N.E. 666, 
301 Ill. 40. 

Not part of judgment roll 
A motion to dismiss, and an amend¬ 
ed motion to dismiss the action, and 
exhibits attached to the latter mo¬ 
tion, are not part of the judgment 
roll. 

Idaho.—Kralick v. Shuttleworth, 289 
P. 74, 49 Idaho 424. 

Not in general statutory exception 
A statute providing that motions 
based on pleadings shall be taken as 
a part of the record without a bill of 
exceptions does not include a motion 
to dismiss. 

Colo.—Carr v. Willoughby, 85 P. 428, 
36 Colo. 358. 

4 C.J. p 129 note 97. 

Merely copying into record is not 
sufficient. 

Colo.—Stephens v. Moore, 90 P. 853, 
40 Colo. 306. 

Ind.—Scotten v. Divilbiss, 60 Ind. 37. 

24. Colo.—Rutter v. Shumway, 26 
P. 321, 16 Colo. 95. 

4 C.J. p 129 note 1. 
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making such a motion a part of the record, 25 a mo¬ 
tion to dismiss an appeal from an administrative 
board or tribunal must be brought into the record 
by bill of exceptions. 26 

Generally a motion to reinstate after a dismissal 
is no part of the record proper but must be brought 
up by bill of exceptions, or the like; 27 but it has 
been held that an order reinstating a cause after 
nonsuit is a part of the record proper. 28 

That the rulings on a motion for discontinuance 
or nonsuit may be reviewed on appeal, 29 the motion, 
rulings, and exceptions not being part of the record 
proper must be preserved by bill of exceptions, or 
like method, 30 and a mere recital in the record that 
plaintiff suffered an involuntary nonsuit is not suffi¬ 
cient to establish that fact. 31 The record on appeal 
from a judgment of dismissal entered after over¬ 
ruling plaintiff's motion to set aside an involuntary 
nonsuit should show the filing of such motion, entry 
of the order overruling it, and the judgment of dis¬ 
missal. 31 * 5 

§ 749. - Motion to Strike Evidence or 

Suppress Deposition 

Before the appellate court will consider the action of 
the lower court in this regard, except where statutes pro¬ 
vide otherwise, motions to strike evidence or to suppress 
depositions, the rulings of the court thereon, and the ex¬ 
ceptions thereto must be made part of the record. 


Assignments of error to the action of the court on 
a motion to strike out evidence will not be consid¬ 
ered unless the motion, the rulings of the court, and 
the exceptions thereto are properly shown by the 
record; 32 and it has been held that a bill of excep¬ 
tions which is reserved to the court's denial of a 
motion to strike out evidence is insufficient where 
it fails to set out the evidence distinctly. 33 

Except where statutes provide otherwise, 33 - 5 a mo¬ 
tion to suppress a deposition is not part of the 
record proper, 33 - 10 and to be considered on review 
the rulings of the court below on a motion to quash 
or suppress a deposition, the motion, the reasons 
therefor, the rulings of the court, and the exceptions 
thereto must be made part of the record on ap¬ 
peal. 34 

§ 750. - Other Motions 

The general rule that a motion and ruling thereon 
must be brought into the record on appeal by bill of ex¬ 
ceptions or some other authorized means has been applied 
to motions other than those already considered. 

The general rule that a party complaining of a 
ruling on a motion must bring it to the attention of 
the appellate court by bill of exceptions, or some 
substitute therefor, has been applied to motions to 
strike depositions and interrogatories, 35 motions to 


25. Ind.—Darby v. Anderson, 77 N. 
E. 1083, 167 Ind. 707—Good v. Burk, 
77 N.E. 1080, 167 Ind. 462. 

26. Ind.—McCoy v. Able, 30 N.E. 528, 
31 N.E. 453, 131 Ind. 417. 

4 C.J. p 98 note 99. 

27. Okl.—Wallace v. Gay, 136 P. 737, 
39 Okl. 774. 

4 C.J. p 129 note 99. 

28. Fla.—Whitaker v. Wright, 127 
So. 306, 99 Fla. 690. 

Order of nonsuit and order rein¬ 
stating the cause form a part of the 
record proper. 

Fla.—Whitaker v. Wright, supra. 

29. Ala.—North Birmingham Trust, 
etc., Bank v. Adams, 63 So. 1022, 
184 Ala. 564—Stallings v. Gilbreath, 
41 So. 423, 146 Ala. 483. 

30. Mo.— Corpus Juris cited in Wal¬ 
lace v. Woods, 102 S.W.2d 91, 93, 
340 Mo. 452. 

Mont.—Montana Auto & Garage Co. 
v. Kearney, 202 P. 578, 61 Mont. 
435. 

Utah.—Lukich v. Utah Const. Co., 150 
P. 298, 46 Utah 317. 

4 C.J. p 130 note 3. 

Must be in appeal record 

A motion for nonsuit not shown by 
the record cannot be considered on 
appeal. 


Utah.—Dimmick v. Utah Fuel Co., 
164 P. 872, 49 Utah 430. 

Not properly presented 
Alleged error in sustaining a mo¬ 
tion for nonsuit as to the first three 
causes of action was not presented 
for review where the motion and 
grounds therefor appear neither in 
the bill of exceptions nor in the judg¬ 
ment roll, except as shown in copies 
of journal entries of the clerk im¬ 
properly inserted, disclosing that de¬ 
fendant moved for an order striking 
certain testimony and nonsuiting 
plaintiff, which motion was by the 
court granted, and a reference there¬ 
to in an instruction that the only 
claim of plaintiff was the claim in 
its fourth cause of action. 

Mont.—Montana Auto & Garage Co. 
v. Kearney, 202 P. 578, 61 Mont. 
435. 

31. Mo.—Carter v. O’Neill, 76 S.W. 
717, 102 Mo.App. 391. 

Trial judge should state his rea¬ 
sons for granting or refusing a non¬ 
suit, which should be taken down 
and returned with the record, as 
counsel for defeated party is enti¬ 
tled to show the reasons of the de¬ 
termination, so that he may better 
answer them on appeal, and as the 
appellate court is entitled to be in¬ 
formed of the grounds of the decision 
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to be reviewed. However the argu¬ 
ments on a motion for a nonsuit 
should not be taken down by the 
stenographer or returned with the 
record or printed. 

N.J.—Ippolito v. Borough of Ridge¬ 
field, Bergen County, 109 A. 337, 94 
N.J.Law 97. 

31.5 Mo.—Wallace v. Woods, 102 S. 
W.2d 91, 340 Mo. 452. 

32. Mich.—Priebisch v. Ottenwess, 
142 N.W. 762, 176 Mich. 476. 

4 C.J. p 130 note 5. 

33. Va.—Hughes v. Kelly, 30 S.E. 
387. 

33.5 Ind.—Indiana Steel Products 
Co. v. Leonard, 118 N.E.2d 374, 124 
Ind.App. 592, transfer denied 120 N. 
E.2d 271, 233 Ind. 458. 

33.10 Wyo.—Myrin v. Konow, 14 P. 
2 d 209, 44 Wyo. 520. 

34. Ind.—Chicago, etc., R Co. v. 
Wolcott, 39 N.E. 451, 141 Ind. 267, 
50 Am.S.R 320. 

4 C.J. p 130 note 7. 

Xu absence of bill of exceptions, 
motion to suppress a deposition can¬ 
not be considered. 

Wyo.— Corpus Juris cited in Myrin v. 
Konow, 14 P.2d 209, 44 Wyo. 520. 

35. Ind.—Borchus v. Huntington 
Bldg., etc.. Assoc., 97 Ind. 180— 
Louisville, etc., R Co. v. Henly, 88 
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quash a writ, 36 motion to quash drainage notice, 37 
motions to produce documents, 33 motions to stay 
proceedings in a suit, 39 motions to correct or set 
aside the court's conclusion of law on the facts 
found, 40 motions to appoint a receiver 41 or to dis¬ 
charge a receiver, 42 motions to vacate orders, 43 
motions to vacate a sheriffs sale, 44 motions to re¬ 
form a judgment, 45 motions to strike a judgment 
from the files, 46 and motions to exclude attorneys 
from participation in a case. 47 

The rule has also been applied to motions for a 
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jury trial, 43 motions for leave to file a new affi¬ 
davit, 49 motions for leave to amend a statement 
of account, 50 motions for appointment of physicians 
to examine plaintiff, 51 motions for judgment not¬ 
withstanding the answer, 52 motions for affirmance of 
judgment for lack of prosecution, 53 motions for 
compensation for attorneys, 54 motions for judg¬ 
ment on the pleadings discussed supra § 736 i, mo¬ 
tions for bills of particulars supra § 737, motions in 
respect of pleadings generally supra § 736 e, motions 
to amend pleadings supra § 741, and motions to 
strike pleadings supra § 740. 


Ind. 535—Stott v. Smith, 70 Ind. 
298. 

4 C.J. p 126 note 67. 

36. Fla.—Woods-Hoskins-Young Co. 
v. Taylor Development Co., 122 So. 
224, 98 Fla. 156. 

Ill.—Spears v. Cleveland, C., C. & St. 

L. Ry. Co., 190 Ill.App. 616. 

Okl.—Whitehead v. R. E. Holmes' 
Sons, 266 P. 767, 130 Okl. 225— 
United Fig & Date Co. v. Carroll, 
Brough, Robinson & Humphrey, 
243 P. 211, 116 Okl. 82. 

4 C.J. p 126 note 69. 

Transcript insufficient 

Overruling of a motion to quash 
summons and service cannot be con¬ 
sidered on appeal if sought to be 
presented by a transcript of the rec¬ 
ord. 

Okl.—Whitehead v. R. E. Holmes' 
Sons, 266 P. 767, 130 Okl. 225. 

Motion to quash’ return of service 
of summons on voluntary associa¬ 
tion is not dispositive of the whole 
case, and hence not before the appel¬ 
late court for review, in the absence 
of a bill of exceptions. 

Mo.—Ruggles v. International Ass’n 
of Bridge, Structural and Orna¬ 
mental Iron Workers, 52 S.W.2d 
860, 331 Mo. 20. 

Befusal to quash service of sum¬ 
mons on motion based “upon the rec¬ 
ords, flies, minutes of the court, and 
the affidavits of" named persons 
cannot be considered on appeal, where 
the order refusing to quash the serv¬ 
ice is not embraced in any bill of ex¬ 
ceptions, and there is nothing to 
show what records, flies, and minutes 
were considered by the judge in mak¬ 
ing the order. 

Mont.—Stevens v. Hines, 206 P. 441, 
63 Mont. 94. 

Writ of assistance 

On an appeal by one not a party to 
a foreclosure suit from an order de¬ 
nying his motion to quash a writ of 
assistance granted to the purchaser 
under the decree and to restore to 
him certain property taken from his 
possession by virtue of the writ, nei¬ 
ther the pleadings and proceedings in 


the foreclosure suit nor the affidavits 
filed with the clerk after the ruling 
upon the motion, where such foreclo¬ 
sure proceedings and affidavits were 
not before the court as evidence at 
the time the motion was decided, are 
properly parts of the record on ap¬ 
peal. 

Fla.—Ray v. Trice, 37 So. 582, 48 Fla. 
297. 

37. Ill.—Commissioners of McGee 
Creek Levee and Drainage Dist. v. 
Sides, 168 N.E. 283, 336 Ill. 267. 

38. Mo.—Paul v. Western Union Tel. 
Co., 145 S.W. 99, 164 Mo.App. 233. 

39. Ill.—Bordner v. Myers, 125 Ill. 
App. 493. 

40. Ind.—McFadden v. Owens, 49 N. 
E. 1058, 150 Ind. 213. 

4 C.J. p 126 note 74. 

41. Okl.—Security State Bank v. Ma¬ 
lone, 263 P. 655, 129 Okl. 112. 

Wyo.—Fitzpatrick v. Rogan, 203 P. 
245, 28 Wyo. 231—Fitzpatrick v. 
Rogan, 197 P. 565, 27 Wyo. 388. 

42. Mo.—Buerck v. Mid-Nation Iron 
Products Co., 245 S.W. 45, 295 Mo. 
263. 

4 C.J. p 127 note 76. 

Order on a motion to vacate the 
appointment, of a receiver is not a 
part of the record proper, and cannot 
be reviewed by the supreme court on 
petition in error and transcript. 

Okl.—Jones v. Randolph, 182 P.2d 522, 
198 Okl. 677—First Nat. Bank v. 
McIntosh, 237 P. 460, 113 Okl. 15. 
Motion to set aside order discharg¬ 
ing a receiver and appointing another 
and an order overruling it are not 
a part of the record proper, unless 
brought in by bill of exceptions or 
case-made. 

Okl.—Security State Bank v. Malone, 
263 P. 655, 129 Okl. 112. 

43. Ill.—People v. Arnett, 148 N.E. 
306, 317 Ill. 425. 

4 C.J. p 127 note 78. 

44. Ill.—Hanks v. Miller, 142 Ill. 
App. 486. 

45. Tex.—Adams v. Duggan, 1 Tex. 
App.Civ.Cas. § 1268. 
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46. Fla.—Lasseter v. Zapf, 48 So. 
749, 57 Fla. 89. 

Nev.—State v. Murphy, 88 P. 335, 29 
Nev. 247. 

47. Ill.—Burns v. People, 18 N.E. 
550, 126 Ill. 285. 

48. Utah.—Van Leeuwen v. Huffak- 
er, 5 P.2d 714, 78 Utah 521. 

4 C.J. p 126 note 70. 

Where* upon denial of motion for a 
jury trial, defendant failed to have 
the judge settle an exception and file 
it with the clerk, he must have a 
copy of minute entry made a part of 
a bill of exceptions by the trial 
judge. Supplying a copy of the min¬ 
ute entry of order made by the trial 
judge denying a motion for a jury 
trial is insufficient to authorize a re¬ 
view of such order. 

Utah.—Van Leeuwen v. Huffaker, su¬ 
pra. 

Appearing in judgment 

The fact that a motion to strike 
plaintiff’s demand for a jury trial 
was based solely on the ground that 
the case was in equity and not tri¬ 
able by jury, and that, on plaintiff’s 
refusal to proceed without jury, a 
judgment of dismissal was entered, 
being shown in judgment and appear¬ 
ing in judgment roll, is in the record 
on appeal. 

Cal.—Davis v. Security-First Nat. 
Bank, 23 P.2d 1036, 133 C.A. 262. 

49. Ind.—State v. McKee, 10 N.E. 
405, 109 Ind. 497. 

50. Mo.—Union Brewing Co. v. Ehl- 
hardt, 120 S.W. 1193, 139 Mo.App. 
129. 

51. Mo.—Wechsler v. Davis, 239 S. 
W. 554, 209 Mo.App. 570, reversed 
on other grounds 44 S.Ct. 13, 263 
U.S. 22, 68 L.Ed. 143. 

52. Mo.—Mechanics’ Bank v. Klein, 
33 Mo. 559. 

53. Mo.—Estey v. Post, 76 Ma 411. 
4 C.J. p 126 note 71. 

54. Ohio.—Pedretti v. Pedretti, 31 
Ohio Cir.Ct. 234, 
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§ 751. -Attachment and Garnishment 

Proceedings 

Motions, affidavits, or other papers in attachment or 
garnishment proceedings may or may not constitute a 
part of the record proper depending on the practice of the 
respective jurisdictions. 

In some jurisdictions affidavits, motions, and other 
papers in attachment proceedings are not a part of 
the record proper in the action ; 55 accordingly, in 
the absence of a bill of exceptions or the like, pre¬ 
serving the motion to quash an attachment, the ac¬ 
tion of the court thereon, and exceptions thereto, the 
error assigned will not be reviewed . 56 

In many jurisdictions, however, the statutory affi¬ 
davit and bond upon which an attachment issues and 
defendant’s traverse affidavit, when there is a con¬ 
test as to the facts, are jurisdictional, and consti¬ 
tute the statutory pleadings in such case, and, when 
brought into question in an appellate court, constitute 
part of the record proper . 57 It has been held that if 
testimony was taken on a hearing to quash an at¬ 
tachment it should be included in the record . 58 

The record in garnishment proceedings consists 
of the affidavit and summons, the return of the of¬ 
ficer, the answer of the garnishee, either incorpo¬ 
rated into the judgment or bill of exceptions or 
identified by an entry of the court, and the judg¬ 
ment rendered thereon ; 59 but the judgment against 
defendant in the main action, being merely a matter 
of evidence, is not a part of the record proper in the 
garnishment proceeding ; 60 and it has been held that 
in some cases the record on appeal may not be 


insufficient because it does not contain the final 
judgment in the original cause . 61 A motion to dis¬ 
solve a garnishment and the rulings and orders made 
thereon were held not reviewable on appeal by 
transcript . 62 

§ 752. -Injunction Proceedings 

In some jurisdictions, but not in others, where an ap¬ 
plication or petition for an injunction is heard and de¬ 
cided on the pleadings and affidavits, they become a part 
of the record proper. 

In some jurisdictions on a review of orders grant¬ 
ing or denying an injunction, where the petition or 
application therefor is heard and decided on the 
pleadings and affidavits filed in the cause, the 
pleadings and affidavits are part of the record proper 
and no bill of exceptions or statement of facts is 
necessary , 63 unless it be to identify the papers used 
on the hearing ; 64 but this rule has been held not 
to apply where the appeal is from the judgment or 
decree in the principal action or suit in which the 
injunction was asked as additional or provisional 
relief . 65 

In other jurisdictions affidavits submitted on a 
hearing should be incorporated in the bill of excep¬ 
tions to review a refusal of an interlocutory injunc¬ 
tion or else be attached as exhibits thereto, duly 
identified, or be embodied in an approved brief of 
the evidence . 66 Assignments of error to the action 
of the court in dissolving a temporary injunction will 
not be reviewed, unless the record or abstract con¬ 
tains the motion to dissolve ; 67 but pleadings and 


55. Idaho.—King v. Seebeck, 118 P. 
292, 20 Idaho 223. 

Mass.—Weiss v. Balaban, 53 N.E.2d 
83, 315 Mass. 390. 

4 C.J. p 130 note 12. . 

Affidavits as part of the record prop¬ 
er generally see infra § 762 b. 

56. Ill.—Kellogg v. Turpie, 2 Ill. 
App. 55, affirmed 93 Ill. 265, 34 Am. 
R. 163. 

Okl.—Hawkins v. Teurman, 163 P.2d 
551, 196 Okl. 153. 

4 C.J. p 130 note 13. 

57. Fla.—C. A. Williams Co. v. Rob¬ 
erts & Geiger, 86 So. 433, 80 Fla. 
470, 471. 

4 C.J. p 131 note 14. 

Motions to dissolve attachments 
become a part of the record, and a 
party may assign error on the order 
made in sustaining or overruling the 
same without incorporating them 
into a bill of exceptions. 

Iowa.—Ellsworth v. Moore, 5 Iowa 
486—Sands v. Wood, 1 Iowa 263— 
Mays v. Deaver, 1 Iowa 216. 

58. Md.—Thompson v. Central Metal 


& Supply Co., 148 A. 231, 158 Md. 
186. 

59. Ala.—Gunn v. Howell, 27 Ala. 
663, 62 Am.D. 785. 

4 C.J. p 131 note 16. 

60. Mo.—Stevenson v. Standard Add¬ 
ing Mach. Co, 131 S.W. 162, 150 
Mo.App. 555. 

4 C.J. p 131 note 17. 

61. Kan.—Bradley v. Byerley, 42 P. 
930, 931, 3 Kan.App. 357. 

Vt.—Johnson v. Plimpton, 30 Vt. 420. 

62. Okl.—Brewer v. Fay, 55 P.2d 
1033, 176 Okl. 342—Exchange Nat. 
Bank of Ardmore v. Merritt, 235 P. 
180, 108 Okl. 184. 

63- N.C.—Wallace v. Salisbury, 60 
S.E. 713, 147 N.C. 58—Hamilton v. 
Icard, 17 S.E. 519, 112 N.C. 589. 

Tex.—Sutherland v. Cabiness, Civ. 
App, 146 S.W. 331—Paris v. Stur¬ 
geon, 110 S.W. 459, 50 Civ.App. 519 
—Kell Milling Co. v. Miami Bank, 
Civ.App, 168 S.W. 46. 

4 C.J. p 131 note 22. 

64. Cal.—Hunt v. Steese, 17 P. 920, 
75 C. 626. 


65. Ind.—Heagy v. Black, 90 Ind. 
534. 

4 C.J. p 131 note 23%. 

66. Ga.—Smith v. Buchanan, 185 S. 
E. 317, 182 Ga. 250. 

However, it has also been held 
that, where an application for an in¬ 
junction was heard upon the bill, an¬ 
swer, and exhibits attached to each 
of them, without other proof, they 
were a part of the record proper and 
need not appear in the bill of excep¬ 
tions. 

Ga.—Jordan v. Gaulden, 73 Ga. 191. 

Copies of affidavits submitted on 
hearing on application for an inter¬ 
locutory injunction which are not 
incorporated in bill of exceptions can¬ 
not be considered on a review of re¬ 
fusal of the injunction, and, since 
the question necessarily involves the 
consideration of evidence, the writ of 
error must be dismissed in such case. 
Ga.—Smith v. Buchanan, 185 S.E. 317, 
182 Ga. 250. 

67. Colo.—Austin v. Austin, 94 P. 
309, 42 Colo. 130. 
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matters which were not before the trial judge should 
not be included in the transcript on appeal . 68 

§ 753. - Probate Proceedings 

Papers used in probate proceedings constitute the 
record. 

Since in probate proceedings there is no such thing 
as a technical judgment roll, the papers used on 
the proceeding constitute the record . 69 

§ 754. - Proceedings for Transfer of 

Causes 

The papers of the first trial court are part of the rec¬ 
ord on appeal after removal, although error in transfer 
or refusal to transfer the cause, not being in the record 
proper, must be brought into the record in the proper 
manner. 

Where the cause has been removed from one trial 
court to another and afterward appealed, the pa¬ 
pers filed in the first court are part of the record on 
appeal ; 70 but error in transferring a cause from one 
court to another is not, it is held, subject to review 
unless preserved by a proper bill of exceptions 71 
The denial of a motion to transfer from law to 
equity will not be considered on appeal where such 
ruling is not presented by a bill of exceptions and 
the record shows no demurrer or ruling thereon . 72 
Defendants moving for a transfer from the chancery 
to the law court, to preserve their objection to the 
jurisdiction of the former, should cause the entry of 
record of the order overruling the motion, which or¬ 
der would have become a part of the record on ap¬ 
peal . 73 

§ 755. - Proceedings for Removal of 

Causes to Federal Court 

There is a conflict of authority as to whether the peti¬ 
tion and proceedings thereon for removal of a cause to 
a federal court constitute a part of the record proper. 

In order to review a ruling on a petition for re¬ 
moval of a cause to a federal court error should in 
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some way be made to appear in the record . 74 If 
the record on appeal or error after final judgment 
on the merits does not show that the petition and 
bond for removal filed in the court were called to its 
attention and its action thereon invoked, there is no 
assignable error connected with the removal pro¬ 
ceedings . 75 

Under the federal practice and the practice in a 
few states, the petition for removal of a cause to 
a federal court constitutes a part of the record with¬ 
out a bill of exceptions ; 76 but such is not the prac¬ 
tice in most of the state courts, and state statutes 
must control with respect to what constitutes the 
record on appeal in the state courts, and it is the 
general practice in the state courts that the petition 
for removal and the proceedings had with respect 
thereto are not a part of the record on appeal, and 
the rulings of the trial court with respect to such 
petition are not reviewable by the appellate court un¬ 
less the petition for removal is made a part of the 
record by a proper bill of exceptions , 77 and it does 
not become such by being filed by the clerk and 
copied into the transcript . 78 However, a petition 
and bond for removal, duly incorporated in a valid 
case-made, thereby become a part of the appeal 
record without a bill of exceptions . 79 

§ 756. - Miscellaneous Proceedings 

There have been several adjudications as to the scope 
and contents of the record proper oti appeals from various 
proceedings. 

An affidavit of service of notice of trial is no part 
of the judgment roll . 80 Counsel’s opening statement 
in the trial court is not part of the record proper . 81 
A voir dire examination of a juror, being collateral 
to the issue, must be brought into the case by a bill 
of exceptions . 82 On review of a case decided on a 
demurrer to the petition, it is unnecessary for the 


68. Tex.—Howell v. Sweetwater, Civ. 
App., 161 S.W. 948—Wynn v. Ed¬ 
monson Land, etc., Co., Civ.App., 
150 S.W. 310. 

69. Mont.—In re Dougherty, 86 P. 
38, 34 Mont. 336. 

4 C.J. p 131 note 19. 

70. Ind.—Powell v. Bunger, 91 Ind. 
64. 

Va.—Bell v. Farmville, etc., R. Co., 
20 S.E. 942, 91 Va. 99. 

Order of transfer 

Where a cause is transferred from 
one district court to another, in 
which it is tried, the order of trans¬ 
fer and proceedings in the court in 
which such order is entered, certified 


by the clerk, become ipso facto a 
part of the record of the cause. 

Tex.—Southern Pa©. Co. v. Winton, 66 
S.W. 477, 27 Civ.App. 503. 

71. Mo.—Stripling v. Maguire, 84 S. 
W. 164, 108 Mo.App. 594. 

72. Ala.—Pearson v. City of Birm¬ 
ingham, 97 So. 916, 210 Ala. 296. 

73. Ark.—Sanders v. W. B. Worthen 
Co., 182 S.W. 549, 122 Ark. 104. 

74. Mich.—Schwab v. Coots, 11 NW. 
832, 48 Mich. 116. 

4 C.J. p 132 note 32. 

75. Mich.—Home Ins. Co. v. Curtis, 
32 Mich. 402. 

76. U.S.—Phoenix Ins. Co. v. Pach- 
ner, N.Y., 95 U.S. 183, 24 L.Ed. 427. 
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Iowa.—Delashmutt v. Chicago, etc., 
R. Co., 126 N.W. 359, 148 Iowa 556. 
La.—Krotz v. Louisiana Constr. Co., 
45 So. 276, 278, 120 La. 356, 363. 

77. Utah.—Neesley v. Southern Pac. 
R. Co., 99 P. 1067, 35 Utah 259. 

4 C.J. p 132 note 35. 

78. Ill.—Cromie v. Van Nortwick, 56 
Ill. 353. 

79. Okl.—Chicago, etc., R. Co. v. 
Brazzell, 124 P. 40, 33 Okl. 122. 

80. Cal.—Hurley v. Lake County, 298 
P. 123, 113 C.A. 291. 

81. See supra § 729. 

82. Ind.—Judah v. Goldsmith, 164 N. 
E. 496, 90 Ind.App. 81. 
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excepting plaintiff to bring up the answer and the 
evidence submitted at the interlocutory hearing . 83 

Consolidation or severance of actions . In the ab¬ 
sence of statute prescribing a different rule , 84 orders 
for the consolidation 85 or severance 86 of actions 
must be preserved in a bill of exceptions in order to 
be reviewed on appeal. 

Contempt. An order of court adjudging a juror 
in a cause and another person to be in contempt of 
court for misconduct has no proper place in the 
record of the cause on appeal . 87 

Discovery. Interrogatories filed by plaintiff, un¬ 
der a statute providing for discovery at law, are, to¬ 
gether with the answers thereto, a part of the record 
proper on appeal . 88 On an appeal assigning as 
error the refusal to strike interrogatories from the 
files on the ground that they were improperly filed 
after the filing of the answer, where the trial court's 
entries may be construed to mean that the answer 
and interrogatories were filed together, although the 
transcript does not expressly so state, the appellate 
court will adopt that construction . 88 - 5 

Forthcoming bond proceedings . A motion made 
and sustained to quash a forthcoming bond and the 
proceedings thereon must be made part of the record 
by bill of exceptions , 89 together with the judgment 
'thereon, the execution, and the bond . 90 

Intervention. On appeal from an order in a pro¬ 
ceeding to be admitted as a party in the cause, the 
petition, the ruling of the court, and the exceptions 
must be embodied in the record in some recognized 
manner . 91 

Receivership. On appeal from a judgment over¬ 
ruling exceptions to the receiver's final report, ren¬ 
dered after a final decree on the merits, the tran¬ 
script is required only to include all of the record 
bearing upon the correctness of the judgment on the 
receiver's report, and not the entire record . 92 


4A C.J.S. 

Recognizance proceedings. In a proceeding upon 
a recognizance by scire facias the indorsement on the 
indictment of the bail fixed by the court constitutes 
no part of the record , 93 nor does the recognizance ; 94 
and a bill of exceptions is necessary to make the ob¬ 
jections and exceptions to the action of the court 
during the progress of the trial a part of the rec¬ 
ord , 95 although it has been held that in a suit on a 
forfeited bail bond the appellate court may take into 
consideration an indorsement on the recognizance 
sent up as a part of the record showing the date 
when the recognizance was forfeited . 96 

Scire facias . In proceedings by scire facias, the 
record, where there is no bill of exceptions, is made 
up of the writ, pleadings, verdict of the jury, or 
the findings of the court as the case may be, and the 
judgment . 97 

§ 757. - Papers Pertaining to Ruling Not 

Reviewable 

The papers on which a nonreviewable motion is made 
are no part of the record. 

The motion papers on which a nonreviewable mo¬ 
tion is made are no part of the record of the case 
on final hearing . 98 

§ 758. Evidence 

Where, after a case was partially heard by the court, 
it was referred to a master, the evidence taken before the 
court is not properly a part of the record on appeal; but 
where a court overrules an objection to evidence pro 
forma, stating that it will subsequently make a formal 
ruling thereon, which it fails to do, the evidence remains 
a part of the record. 

Where, after a case was partially heard by the 
court, it was referred to a master, the evidence taken 
before the court is not properly a part of the record 
on appeal . 99 Where the court overrules an objec¬ 
tion to evidence pro forma, stating that it will make 


83. Ga.—Southern Cotton Oil Co. v. 
Merchants* & Citizens’ Bank, 176 S. 
E. 392, 179 Ga. 566. 

84. S.D.—Spencer v. Forcht, 84 N.W. 
765, 14 S.D. 145. 

85. Mo.—Turley v. Barnes, 67 Mo. 
App. 237. 

86. Ind.—Skelley v. Vail, 60 N.E. 
961, 27 Ind.App. 87. 

4 C.J. p 133 note 43. 

87. Tex.—Robinson v. Shockley, Civ. 
App., 266 S.W. 420. 

88. Ala.—Collins v. Mobile & O. R. 
Co., 97 So. 631, 210 Ala. 234. 

88.5 Ind.—Alien v. Nees, 6 N.E.2d 
344, 103 Ind.App. 537. 

89. Miss.—Abbott v. Hackman, 10 


Miss. 510—Mattheny v. Totten, 10 
Miss. 52—Sprawles v. Barnes, 9 
Miss. 629. 

90. Miss.—Huston v. Hayter, 7 Miss. 
580—Merrett v. Vance, 7 Miss. 498 
—Kerr v. Robertson, 6 Miss. 278. 

91. Ky.—Tye v. Finley, 1 Ky.L. 402. 
Mo.—Monroe City Bank v. Finks, 40 

Mo.App. 367. 

4 C.J. p 132 note 40. 

92. Ark.—Beeson-Moore Stave Co. v. 
Anderson-Jeffers, 55 S.W.2d 62, 186 
Ark. 695. 

93. Ill.—Peacock v. People, 83 Ill. 
331. 

94. Ala.—Richardson v. State, 31 
Ala. 347. 


Ky.—Davis v. Commonwealth, 4 T.B. 
Mon. 113. 

95. Mo.—State v. Shockley, 115 S. 

W. 966, 216 Mo. 356. 

98. Pa.—Commonwealth v. Meeser, 
19 Pa.Super. 1. 

97. Ill.—Straus v. Oltusky, 62 Ill. 
App. 660. 

Ind.—Robinson v. Tousey, 6 Blackf. 
256—Winn v. Burt, 6 Blackf. 183. 

98. U.S.—Baglin v. Cusenier Co., C. 
C.N.Y., 156 F. 1019. 

4 C.J. p 133 note 44. 

99. Mass.—Church v. Brown, 142 N. 
E. 91, 247 Mass. 282. 

Evidence introduced in trial court as 
no part of record generally see in¬ 
fra §§ 759-767. 
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a formal ruling thereon before final decision, which 
it fails to do, the evidence remains a part of the 
record . 1 

Irrelevant and immaterial evidence . Testimony of 
witnesses which is immaterial to the issues on ap¬ 
peal is properly omitted from the record ; 1 - 5 and 
under rules of court providing for the elimination 
from the record of*evidence which has no relation 
to or connection with, the questions raised by appeal, 
which are mandatory , 1 - 10 where appellant fails to 
comply with the rules, the court will not consider 
any matters which depend for their correct deter¬ 
mination on the evidence . 1 * 15 


Evidence not presented at the trial may not be in¬ 
serted in the record on appeal . 1 - 20 

§ 759. -Mode of Bringing up Evidence 

Generally 

Evidence introduced on a trial is not, ordinarily, a 
part of the record, and will not be considered on appeal, 
unless embodied in a bill of exceptions, case-made, or 
statement, or some statutory substitute therefor. 

Evidence introduced on a trial is not, ordinarily, 
a part of the record, and will not be considered on 
appeal, unless embodied in a bill of exceptions, case- 
made, or statement, or some statutory substitute 
therefor ; 2 and the evidence will not be considered 


1. Cal.—Marlin v. Robinson, 11 P.2d 
70, 123 C.A. 373. 

1.5 Mo.—Padgett v. Missouri Motor 
Distributing Corp., 177 S.W.2d 490. 

1.10 Pa.—In re Murray's Estate, 45 
A.2d 411, 158 Pa.Super. 504. 

1.15 Pa.—In re Murray’s Estate, su¬ 
pra. 

1.20 N. Y.—Ramsayv. Buskirk 
Trucking Corporation, 24 N.Y.S.2d 
664, 260 App.Div. 1057, appeal de¬ 
nied 25 N.Y.S.2d 1001, 261 App.Div. 
838. 

Documentary evidence see infra § 
762. 

2. Ala.—Sovereign Camp, W. O. W., 
v. Wiggins, 191 So. 470, 238 Ala. 424 
—Lindsey v. Kindt, 128 So. 139, 221 
Ala. 190. 

Ariz.—Haining Lumber Co. v. Octa¬ 
vius Leon, Inc., 215 P.2d 909, 70 
Ariz. 31. 

Ark.—Woodruff v. Dickinson, 135 S. 
W.2d 667, 199 Ark. 663—Rutherford 
v. St. Paul’s Episcopal Church of 
Batesville, 82 S.W.2d 860, 190 Ark. 
1178. 

Cal.—Department of Social Welfare 
v. Gandy, 132 P.2d 241, 56 C.A.2d 
209—Stacey v. Hayes, 88 P.2d 165, 
31 C.A.2d 422—Brown v. Canty, 159 
P. 1056, 31 C.A. 183—Gambetta v. 
Gambetta, 157 P. 1141, 30 C.A. 261. 

Colo.—La Plant v. Axelson, 209 P. 
637, 72 Colo. 95. 

Conn.—Clipfel v. Kantrowitz, 120 A. 
2d 416, 143 Conn. 184. 

Del.—Stidham v. Brooks, 5 A.2d 522, 
1 Terry 110. 

Ga.—Federal Inv. Co. v. Ewing, 141 
S.E. 65, 165 Ga. 435—Kennedy v. 
Rogers, 88 S.E. 974, 145 Ga. 292. 

Ill.—People v. Illinois Merchants’ 
Trust Co., 151 N.E. 234, 320 Ill. 365. 

Tibbitts-Hewitt Co. v. Cohen, 256 
Ill.App. 459—Carlson v. Avery Co., 
196 Ill.App. 262. 

Ind.—Southern Indiana Gas & Elec¬ 
tric Co. v. Winstead, 175 N.E. 281, 
92 Ind.App. 329. 

Iowa.—Shilling v. Sioux City Gas & 
Electric Co., 169 N.W. 416, 184 Iowa 
1153. 


Kan.—Bliss v. Brown, 96 P. 945, 78 
Kan. 467. 

Ky.—Harlow v. Ken-Tex Exploration 
Co., 214 S.W.2d 1010, 308 Ky. 478— 
Louisville & N. R. Co. v. Browning, 
160 S.W.2d 612, 290 Ky. 334—Kohn 
v. Reeves, 157 S.W.2d 121, 288 Ky. 
765—Lewis v. Kash, 38 S.W.2d 978, 
239 Ky. 117. 

Me.—Moores v. Inhabitants of Town 
of Springfield, 62 A.2d 210, 143 Me. 
415—Edwards v. Williams’ Estate, 
28 A.2d 560, 139 Me. 210. 

Md.—Hayes v. Wills Dairy, 42 A.2d 

669, 184 Md. 672—Trustees of Riv- 
erdale Presbyterian Church of Riv- 
erdale, Prince George’s County v. 
Paul B. Pugh & Co., 140 A. 844, 154 
Md. 550—Fick v. Towers, 136 A. 
648, 152 Md. 335. 

Mass.—Mead v. Rudnick, 35 N.E.2d 
485, 306 Mass. 616—In re De Prop- 
per, 128 N.E. 785, 236 Mass. 500. 

Mo.—American Extension School of 
Law v. Ragland, 112 S.W.2d 110, 
232 Mo.App. 763—Crowell v. Metta, 
253 S.W. 205, 213 Mo.App. 683. 

Nev.—American Sodium Co. v. Shel¬ 
ley, 276 P. 11, 51 Nev. 344. 

N.M.—Martin v. New York Life Ins. 
Co., 234 P. 673, 30 N.M. 400, 40 A. 
L.R. 406. 

Ohio.—Smolinski v. Kabala, 153 N.E. 
104, 21 Ohio App. 52. 

Powers v. Boehme, 17 Ohio Cir. 
Ct.,N.S., 37. 

Okl.—Scott v. Bailey, 169 P.2d 208, 
197 Okl. 152—In re School Dist. 
No. 26, Payne County, 55 P.2d 968, 

176 Okl. 385—Cowan v. Young, 22 
P.2d 372, 164 Okl. 56—Hillery v. 
Cox, 256 P. 915, 125 Okl. 124. 

Or.—Sheppard v. Blitz, 163 P.2d 519, 

177 Or. 501—Cathcart v. City of 
Marshfield, 174 P. 138, 89 Or. 401. 

Tenn.—Miller v. Fentress Coal & 
Coke Co., 231 S.W.2d 343, 190 Tenn. 

670. 

Hood v. Grooms, 4 Tenn.App. 511. 
Tex.—Brannon v. Pacific Emp. Ins. 
Co., Civ.App., 235 S.W.2d 669, re¬ 
versed on other grounds 242 S.W. 
2d 185, 150 Tex. 441—Kell Milling 
Co. v. Bank of Miami, Civ.App., 168 
S.W. 46. 


Va.—Day v. Grove, 129 S.E. 368, 142 
Va. 550—Turner v. Smith, 129 S.E. 
367, 143 Va. 206. 

W.Va.—Sheppard v. Meridian Ins. Co., 
151 S.E. 846, 108 W.Va. 569—Coal 
Run Coal Co. v. Cecil, 117 S.E. 697, 
94 W.Va. 116—Hall v. Shelton, 116 
S.E. 12, 93 W.Va. 592. 

Wis.—In re Meek’s Estate, 227 N.W. 

270, 199 Wis. 602. 

4 C.J. p 133 note 45. 

Appeal on. judgment roll 

Transcript of the evidence is not a 
part of the judgment roll, and hence 
such transcript cannot be considered 
where appeal is on the judgment 
roll. 

Nev.—In re Powell's Estate, 144 P.2d 
996, 62 Nev. 121. 

Timely allowance 

Evidence cannot be brought to the 
supreme court on transcript, unless 
the court signed and allowed a bill 
of exceptions within the statutory 
time or some legal extension there¬ 
of. 

Okl.—Barker v. Southwest Homes 
Corporation, 19 P.2d 141, 162 Okl. 
77. 

Agreed statement of facts 

The contention that bill of excep¬ 
tions did not purport to set out all 
of the evidence is without merit, 
where it set out an agreed statement 
of facts on which cause was tried. 
Ala.—Parker-Blake Co. v. Ladd, 70 
So. 188, 14 Ala.App. 407. 

Appended papers 

On appeal from denial of petition 
for admission or reinstatement to 
practice law, printed pamphlets pur¬ 
porting to have been prepared by pe¬ 
titioner appellant at some earlier 
time, having the appearance of a re¬ 
port of testimony and evidence sub¬ 
mitted to the superior court judge 
on hearing, none of them certified by 
the clerk nor attested, were not a 
proper part of the record, irrespec¬ 
tive of the matter of certification and 
attestation. 

Mass.—In re De Propper, 128 N.E* 
| 785, 236 Mass. 500. 
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on appeal in the absence of a bill of exceptions, case- 
made, statement, or statutory substitute therefor, 
even though set out in the transcript and certified by 
the clerk . 8 In the absence of a bill of exceptions the 
case will be considered only on the record proper . 4 
The only other means, except where in equity the 
testimony is a matter of record, or where by statute 


it may be made part of the record by order of court, 
is by agreement of parties , 5 by demurrer, by order, 
by special verdict , 6 by a statutory case stated , 7 or by 
a certificate of the court or referee . 8 

The evidence cannot be made part of the record by 
the unauthorized certificate or entry of the clerk , 9 


Inclusion in 'bill of exceptions or 
brief of evidence 

Under the practice obtaining in at 
least one jurisdiction, evidence must 
be brought up in the bill of excep¬ 
tions, or attached as exhibits duly 
identified by presiding judge, or in¬ 
cluded in brief of evidence approved 
and made part of record. 

Ga.—Giles v. Peachtree Pantries, 74 

S.E.2d 545, 209 Ga. 536—Cornett v. 
Justice, 72 S.E.2d 724, 209 Ga. 375— 
Wright v. Roseman, 71 S.E.2d 426, 
209 Ga. 176—Attaway v. Duncan, 
56 S.E.2d 269, 206 Ga. 230—Federal 
Inv. Co. v. Ewing, 141 S.E. 65, 165 
Ga. 435—Kennedy v. Rogers, 88 S. 
E. 974, 145 Ga. 292. 

4 C.J. p 136 note 45 [q]. 

Where all the testimony was pre¬ 
served by the bill of exceptions, and 
no part thereof was struck out until 
after both parties had rested and the 
cause submitted, and there is no in¬ 
timation that any controverting tes¬ 
timony would have been offered, the 
court on appeal, considering the rul¬ 
ing erroneous, may regard the testi¬ 
mony as before it and order judg¬ 
ment accordingly. 

Colo.—Bell v. Board of Com’rs of 
Lake County, 141 P. 861, 26 Colo. 
App. 192. 

Special proceeding 

Although proceeding in the county 
court was a special statutory one, 
evidence must be preserved by bill of 
exceptions or stenographic report, as 
in common-law proceedings to be re¬ 
viewed on a writ of error. 

Ill.—People v. Illinois Merchants’ 
Trust Co., 151 N.E. 234, 320 Ill. 
365. 

Proceedings prepared by phono¬ 
graphic reporter and transcript made 
up by the judge from his minutes is 
not a sufficient substitute for a bill 
of exceptions or statement of the 
case. 

Cal.—Clemens v. Gregg, 167 P. 299, 
34 C.A. 272. 

On a petition to the court of com¬ 
mon pleas of Allegheny county to al¬ 
low an appeal from a judgment of the 
county court, the evidence should be 
brought upon the record in the com¬ 
mon pleas, by incorporating it in or 
attaching it to the petition, or in 
some other proper manner. 

Pa.—Keown v. Bun ton, 61 Pa. Super. 

220 . 

Absence of stenographer 

Where the statute points out the 


method, the fact that there was no 
stenographer would not deprive the 
parties from having the substance of 
evidence inserted in the settled rec¬ 
ord. 

S.D.—Wood v. McCain, 149 N.W. 426, 
34 S.D. 544. 

Transcript erroneously stricken from 
files 

Where appellants conceived that 
transcript of evidence was necessary 
on appeal and court had erroneously 
stricken transcript from files, appel¬ 
lants could have moved for incorpo¬ 
ration of transcript for purpose of 
appeal or, if their schedule was broad 
enough to include it, could have re¬ 
sorted to code sections relating to 
transcripts on appeal and a showing 
that it was erroneously omitted. 

Ky.—O’Mara v. Town of Mt. Vernon, 
185 S.W.2d 675, 299 Ky. 401. 

Evidence which 1 may or should be in¬ 
cluded 

(1) Only words, documents and ma¬ 
terial evidence can ordinarily consti¬ 
tute a record on appeal, since atti¬ 
tude, demeanor, conduct, and appear¬ 
ance of witnesses are not fully re¬ 
flected. 

Cal.—Pores v. Purity Milk Co., 287 
P.2d 169, 135 C.A.2d 305. 

(2) Where plaintiff expects to rely 
in part on his personal appearance 
in court for purpose of establishing 
element of damage, the matter should 
be brought into the record by some 
appropriate question. 

Wyo.—Northwest States Utilities Co. 
v. Ashton, 65 P.2d 235, 51 Wyo. 168, 
rehearing denied 69 P.2d 623, 51 
Wyo. 132. 

(3) Where defendants’ representa¬ 
tives testified in action tried without 
a jury for damages allegedly caused 
by negligent operation of a taxicab 
that plaintiffs' only witnesses to ac¬ 
cident had sought money from de¬ 
fendants for testimony favorable to 
them, testimony of the two witness¬ 
es involved and others, concerning 
the matter heard by trial judge after 
defendants had rested, including 
cross-examination of one of defend¬ 
ants’ witnesses, was in the trial and 
not in a separate proceeding and 
should be included in record on ap¬ 
peal. 

N.Y.—Otero v. Woodbine Cab Corp., 
103 N.Y.S.2d 353, 278 App.Div. 717, 
777. 

Better practice is to supply the ap¬ 
pellate court with facts in case rather 
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than to ask the court to take judi¬ 
cial notice thereof. 

Wyo.—In re Roby, 93 P.2d 940, 54 
Wyo. 439. 

3. Okl.—Glass v. Gould, 138 P. 796, 
41 Okl. 424. 

4 C.J. p 136 note 46. 

On. appeal from an order, the only 
mode of bringing up the evidence 
relied on before the court on the 
hearing of the motion is by bill of 
exceptions, unless the statute author¬ 
izes another mode. 

Mont.—Rumney Land, etc., Co. v. De¬ 
troit, etc., Cattle Co., 49 P. 395, 19 
Mont. 557. 

4. Cal.—Sunrise Land Co. v. Root, 
116 P. 72, 160 C. 95. 

Tex.—Elliott v. Waites, Civ.App., 124 

S.W. 992. 

4 C.J. p 136 note 47. 

Trial court's ruling sustaining ob¬ 
jection to defendant's evidence is an 
order of the court and is a part of 
the record proper, and error therein 
is reviewable upon transcript, accom¬ 
panied by petition in error duly pre¬ 
senting it. 

Okl.—Boyd v. Winte, 164 P. 781, 65 
Okl. 141. 

Ia common-law record 
Where it appears that the garnish¬ 
ment proceedings are a part of the 
cause as that in which the original 
judgment was entered, and the trial 
court takes judicial notice of all that 
transpired in the cause, it is unnec¬ 
essary to have the judgment and exe¬ 
cution and return offered in evidence, 
and thereafter, on appeal or writ of 
error, made a part of the bill of ex¬ 
ceptions, but it is sufficient if they 
appear in the common-law record. 

Ill.—Dandridge v. Northern Trust Co., 
218 Ill.App. 138. 

5. U.S.—Spracklen v. Atchison, T. & 
S. F. Ry. Co., C.C.A.Cal., 7 F.2d 468. 

Mass.—Norton v. Musterole Co., 127 
N.E. 431, 235 Mass. 587. 

4 C.J. p 137 note 49. 

6. Mass.—Norton v. Musterole Co., 
supra. 

4 C.J. p 137 note 50. 

7. Mass.—Norton v. Musterole Co., 
supra. 

4 C. J. p 137 note 51. 

8. Md.—Main v. Kinzer, 46 A. 1070, 
91 Md. 760—Palmer v. Hughes, 36 
A. 431, 84 Md. 652. 

N.M.—Mundy v. Irwin, 141 P. 877, 
19 N.M. 170. 

9. Cal.—Castro v. Armesti, 14 C. 38. 
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by a reference to it in the journal entry 10 or bill of 
exceptions if not attached thereto . 11 Statements 
made in a motion for new trial will not suffice , 12 and 
neither will a paper signed by the respective counsel, 
purporting to set forth the evidence that was sub¬ 
mitted . 13 It is not sufficient merely to state the in¬ 
troduction and effect of evidence in the bill of ex¬ 
ceptions; the evidence must be included in the 
transcript to show those facts . 14 The evidence can¬ 
not be embodied in the record by complying with the 
directions of an unconstitutional statute . 15 

If the bill of exceptions adopts no means by 
which any paper can be identified with reasonable 
certainty as a transcript of the evidence or as con¬ 
taining it, it does not make the evidence a part of 
the record , 16 and the evidence can be made a part 
of the record only by the trial court, not by the ap¬ 
pellate court , 17 and since the authentication of such 
evidence is a judicial act, the trial judge must per¬ 
form this function and cannot delegate it to the 
clerk . 18 When a ruling is based on a finding of 
fact from evidence, the facts upon which it is made 
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are no part of the record, unless incorporated into 
the bill of exceptions . 19 

By statutory enactment, however, testimony in 
certain proceedings becomes a part of the record by 
being certified to or attached to other papers , 20 
and no bill of exceptions or statement is necessary 
where the instrument sued on is excluded from the 
evidence , 21 or where there is no dispute as to what 
the rulings were, or what the evidence was upon 
which they were based . 22 Furthermore, where find¬ 
ings are admitted by both parties to be true it is 
unnecessary that the case contain the evidence . 23 
So, also, where it appears that no evidence was 
introduced below, the writ of error will not be dis¬ 
missed, because the bill does not state such fact . 24 

In chancery the evidence may be brought into the 
record by any one of the various methods provided 
by the several jurisdictions, such as by recital in the 
decree, by bill of exceptions, by certificate of the 
judge, or by its incorporation in the master’s re¬ 
port ; 25 it has been held insufficient merely to copy 


Iowa.—Knight v Kelley, 10 Iowa 104. 
4 C.J. p 137 note 53. 

10. U.S.—F. C. Austin Mfg. Co. v. 
Johnson, Kan., 89 F. 677, 32 C.C.A. 
309. 

Kan.—Campbell v. Mechanics’ Sav. 

Bank, 71 P. 829, 66 Kan. 778. 

4 C.J. p 137 note 54. 

11. Cal.—Carpenter v. Bailey, 60 P. 
162, 127 C. 582. 

4 C.J. p 137 note 55. 

12. Ind.—Thomson v. Madison Bldg., 
etc.. Assoc., 2 N.E. 735, 103 Ind. 
279. 

Or.—Abercrombie v. Heckard, 136 P. 
875, 68 Or. 103. 

13. Fla.—Pine v. Anderson, 22 Fla. 
330. 

4 C.J. p 137 note 57. 

14. R.I.—Beaule v. Acme Finishing 
Co., 89 A. 73, 36 R.I. 74. 

15. Ind.—Tanner v. Mishawaka 

Woolen Mfg. Co., 63 N.E. 313, 28 
Ind.App. 536. 

16. W.Va.—McCray v. Craig, 75 S.E. 
79, 70 W.Va. 735. 

17. Ind.—Saxon v. State, 18 N.E. 
268, 116 Ind. 6. 

W.Va.—Porter v. Woodard, 60 S.E. 2d 
199, 134 W.Va. 612. 

18. Or.—Tellkamp v. Mcllvaine, 199 
P.2d 246, 184 Or. 474. 

Va.—Blackwood Coal, etc., Co. v. 

James, 60 S.E. 90, 107 Va. 656. 

4 C.J. p 137 note 63. 

19. Or.—Farrel v. Oregon Gold-Min. 
Co., 49 P. 876, 31 Or. 463. 

20. Ohio.—Howell v. Fry, 19 Ohio 
St. 556. 

4 C.J. p 138 note 64. 


21. Tex.—State v. Wharton, 63 S.W. 
915, 26 Tex.Civ.App. 262. 

22. Kan.—Kelley, etc., Milling Co. v. 
Schreiber, 108 P. 816, 82 Kan. 403, 
20 Ann.Cas. 192. 

4 C.J. p 138 note 66. 

Intermediate appellate courts 

On an appeal from the civil court 
of Milwaukee county to the circuit 
court, the evidence is certified up by 
the clerk, and no bill of exceptions is 
necessary. 

Wis.—Lindemann v. Kopczynski, 144 
N.W. 196, 155 Wis. 164. 

23. N.C.—Tayloe v. Tayloe, 12 S.E. 
836, 108 N.C. 69. 

24. Ga.—Jarrett v. City Electric R. 
Co., 47 S.E. 927, 120 Ga. 472. 

25. Ark.—Pledger v. Birkhead, 246 
S.W. 510, 156 Ark. 443. 

Mass.—Twomey v. Roy, 70 N.E.2d 
289, 320 Mass. 759. 

Tenn.—Rose v. Third Nat. Bank, 183 
S.W.2d 1, 27 Tenn.App. 553—Bryn 
Mawr Mining & Land Co. v. Hugh- 
ett, 12 Tenn.App. 500. 

Va.—Ross Cutter & Silo Co. v. Ruth¬ 
erford, 161 S.E. 898, 157 Va. 674. 

4 C.J. p 138 note 69. 

Unless reduced to writing and 
made a part of the record, either by 
a decree duly entered or by a certifi¬ 
cate signed by the judge earmarking 
and identifying it, testimony intro¬ 
duced ore tenus before the chancery 
court is not a part of the record. 

Va.—Nethers v. Net hers, 168 S.E. 
428, 160 Va. 335. 

Where testimony was taken before 
a master in chancery and reported to 
the trial court, as containing all the 
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testimony in the cause except that of 
one of the parties, a decree, founded 
on such testimony, after hearing the 
testimony of the party ore tenus, re¬ 
citing that the cause was submitted, 
“all the evidence herein being in 
writing," sufficiently identified the 
testimony of such party; it appear¬ 
ing that his testimony taken ore 
tenus was reduced to writing and du¬ 
ly authenticated. 

Ark.—Pledger v. Birkhead, 246 S.W. 

510, 156 Ark. 443. 

Excluded evidence 

(1) Evidence excluded by a court 
of original jurisdiction can be pre¬ 
served only in one of three ways: 
First, by a bill of exceptions; sec¬ 
ond, by spreading the excluded paper, 
or setting out the excluded testimony, 
together with the exceptions and rul¬ 
ings of the trial court upon the min¬ 
utes of the court, reference to a 
document, in an entry signed by the 
trial judge, not being sufficient; 
third, by complying with Acts (1905) 
c 49. However, it is necessary that 
the chancellor identify and authenti¬ 
cate the excluded evidence, and 
when the statute requiring this has 
not been complied with, the evidence 
is not a part of the record and cannot 
be considered upon a review of the 
case. 

Tenn.—Bryn Mawr Mining & Land 

Co. v. Hughett, 12 Tenn.App. 500. 

(2) Where testimony of defend¬ 
ants’ attorney and his secretary was 
denied admission and defendants 
made no attempt to have such testi¬ 
mony taken in a separate record as 
authorized under statute in chancery 
cases, supreme court would not ex- 
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it into the transcript , 26 or to refer to it in defend¬ 
ant’s exceptions . 27 If the question presented to 
the appellate court is solely as to the sufficiency of 
the pleadings, appellate need not include the evidence 
in the record filed by him . 28 


To bring oral testimony into the record in a chan¬ 
cery case it should be embodied in the decree or 
in a bill of exceptions or certificate of evidence cer¬ 
tified by the chancellor, or reduced to writing at the 
time and filed as a part of the record . 29 This rule 


ercise its discretion under statute to 
have testimony taken and sent to the 
supreme court. 

Mich.—Gross v. Housner, 34 N.W.2d 
38, 322 Mich. 448. 

Dismissal for want of equity 

The rule that the party in whose 
favor a decree is entered must pre¬ 
serve the evidence, and that the de¬ 
cree must be reversed if not sustain¬ 
ed by the evidence applies only where 
affirmative relief is obtained and not 
where the bill is dismissed for want 
of equity; in the latter case the de¬ 
cree of dismissal should not recite 
the findings of fact but, if complain¬ 
ant is aggrieved by the decree, he 
must preserve the whole of the evi¬ 
dence. 

Ill.—Freitag v. Buck, 279 Ill.App. 
284. 

Record held defective 
Mass.—Donahue v. Kenney, 110 N.E. 
2d 846, 330 Mass. 9. 

Equity appeal is governed by stat¬ 
ute requiring production of evidence 
on appeal. 

Me.—Semo v. Goudreau, 75 A.2d 376, 
145 Me. 251. 

26. Tenn.—Nall v. Provident Sav. 
Life Assur. Soc., Ch.App., 54 S.W. 
109. 

27. Vt.—Vermont Marble Co. v. 
Eastman, 101 A. 151, 91 Vt. 425. 
Where a transcript of the testi¬ 
mony was not made a part of chan¬ 
cellor’s report, that it was referred 
to by defendants’ exceptions and 
made a part thereof would not bring 
it before this court. 

Vt.—Vermont Marble Co. v. Eastman, 
supra, 

28. Ill.—Funk v. Fowler, 179 Ill. 
App. 356. 

29. Ark.—Seligson v. Seegar, 202 S. 

W.2d 970, 211 Ark. 871—Woodruff 
v. Dickinson, 135 S.W.2d 667, 199 
Ark. 663—Addington v. McKee, 282 
S.W. 678, 170 Ark. 1192—Sercer v. 
Hamilton, 245 S.W. 35, 155 Ark. 639 
—McGraw v. Berry, 238 S.W. 618, 
152 Ark. 452—Harmon v. Harmon, 
237 S.W. 1096, 152 Ark. 129— 

Fletcher v. Simpson, 222 S.W. 710, 
144 Ark. 436—Phillips v. Jokische, 
174 S.W. 520, 117 Ark. 221. 

Ill.—See Mahle v. Mahle, 211 Ill.App. 
622. 

4 C.J. p 138 note 72. 

For consideration de novo 

To bring evidence taken ore tenus 
in equity suit before the supreme 
court for consideration de novo, it 
may be brought into record by a bill 
of exceptions approved by the court 


‘ or agreed to by the parties or made 
a part of the record by having it re¬ 
duced to writing in open court and by 
permission filed with the papers in 
the case, or reducing it to writing 
and embodying it as a recital in the 
decree or by the method provided un¬ 
der the Practice Act of 1915. 

Ark.—C. A. Rees & Co. v. Pace, 246 S. 
W. 491, 156 Ark. 473. 

Order before taking testimony 
Where no attempt was made to 
bring the testimony in equity case 
into the record by bill of exceptions, 
and it was not embraced in the de¬ 
cree, evidence was not properly pre¬ 
served by insertion of an order in 
the decree ordering the stenographer 
to transcribe it and file it as a part 
of record, in the absence of an order 
made before the evidence was taken 
that the court stenographer, or one 
specially designated for the purpose, 
should take down the testimony so 
that the parties could object to any 
particular stenographer. 

Ark.—McGraw v. Berry, 238 S.W. 618, 
152 Ark. 452. 

Time for incorporating 

If evidence taken ore tenus and ex¬ 
ceptions thereto are not made a part 
of the record within the time pre¬ 
scribed by statute relating to certifi¬ 
cates of exception, they cannot be 
considered on appeal. 

Va.—Nethers v. Nethers, 168 S.E. 428. 
160 Va. 335. 

Time for filing 

(1) Oral testimony, to be consider¬ 
ed on appeal, must be reduced to 
writing and filed during the term by 
a stenographer previously designated 
by the court, unless further time is 
given by consent. 

Ala.—Elvins v. Morrow, 162 S.W.2d 
892, 204 Ala. 456. 

Ark.—Woodruff v. Dickinson, 135 S. 
W.2d 667, 199 Ark. 663—Desha 

Road Improvement Dist. No. 2 v. 
Stroud, 241 S.W. 882, 153 Ark. 587 
—McGraw v. Berry, 238 S.W. 618, 
152 Ark. 452—Harmon v. Harmon, 
237 S.W. 1096, 152 Ark. 129. 

(2) Where the court, in an action 
to cancel an oil and gas lease, de¬ 
creed that oral testimony be reduced 
to writing by the stenographer, and 
filed as depositions in the cause, but 
prescribed no time within which 
same should be done, and where such 
transcription was not filed until the 
second succeeding term after the de¬ 
cree, it was not properly before the 
court on appeal. 

Ark.—Smith v. House, 260 S.W. 441, 
163 Ark. 423. 


(3) The chancery court cannot, at 
a subsequent term, adopt a transcrip¬ 
tion of the notes of the official stenog¬ 
rapher by another stenographer and 
order it filed as depositions in the 
pending case, and oral testimony so 
preserved is not a part of the record 
on appeal. 

Ark.—Wiegel v. Moreno-Burkham 
Const. Co., 240 S.W. 732, 153 Ark. 
564. 

(4) Although the statute dealing 
with testimony taken by a stenog¬ 
rapher does not expressly prescribe 
the time within which transcribed 
stenographic notes of testimony must 
be filed with the clerk, by implica¬ 
tion the period cannot run beyond 
the beginning of an intervening term, 
and the decree becomes a final de¬ 
cree when the term ends, unless ju¬ 
risdiction has been retained. 

Ark.—Elvins v. Morrow, 162 S.W.2d 
892. 204 Ala. 456. 

Bill of exceptions 

Oral testimony in an equity case 
must be embodied in a bill of excep¬ 
tions and authenticated by the trial 
judge to be presented to the review¬ 
ing court. 

Ky.—Harlow v. Ken-Tex Exploration 
Co., 214 S.W.2d 1010, 308 Ky. 478— 
Ellis v. Central Trust Co. of 
Owensboro, 211 S.W.2d 818, 307 
Ky. 794—Harp v. Prudential Ins. 
Co. of America, 87 S.W.2d 595, 261 
Ky. 295—Graves’ Committee v. Ly¬ 
ons, 179 S.W. 413, 166 Ky. 446. 
Tenn.—Smith v. Moss, 101 S.W.2d 
130, 171 Tenn. 132. 

Practice in each chancery district 
governed by special statute 
Ark.—Prescott Arkansas Tel. Corp. v. 
McFarland, 233 S.W.2d 70, 217 Ark. 
731—Johnson v. U. S. Gypsum Co., 
229 S.W.2d 671, 217 Ark. 264. 

Court’s approval 

(1) Under the statute establishing 
procedure for preservation of oral 
testimony in chancery, the chancel¬ 
lor’s examination and approval are 
not mere formalities but they trans¬ 
form what only purports to be tran¬ 
scribed testimony into an authenti¬ 
cated record on which the supreme 
court may rely. 

Ark.—Bowman v. Hall, 233 S.W.2d 
628, 217 Ark. 904. 

(2) Trial court, except as to a by¬ 
standers’ bill of exceptions, is the 
final authority, and approval by the 
trial court of what purports to be 
transcribed testimony is imperative 
unless the testimony is brought into 
the decree or judgment, or unless the 
parties are in agreement; in that 
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applies to contempt proceedings, except in cases 
where the acts constituting the contempt occur in 
the presence of the court, in which case the facts 
should be set out in the judgment . 30 

Evidence not offered, or offered and ruled out. 
Although, in an equity suit, testimony which has 
been objected to and ruled out will not be excluded 
from the record on appeal , 31 the court on appeal 
does not, ordinarily, consider evidence not offered, 
or evidence offered and rejected, at the hearing, 
although filed in the cause and copied into the rec¬ 
ord by the clerk . 32 Where only a part of a stipula¬ 
tion of facts was introduced in evidence, only such 
part of the stipulation as was so introduced should 
be incorporated in the appeal record . 33 

§ 760. - Stenographer’s Report 

In the absence of a statute allowing it to be filed as 
such, the stenographer's report is generally no part of the 
record proper. 


APPEAL & ERROR §§ 759-760 

The report of the evidence as extended from the 
shorthand notes of the official stenographer is not 
part of the record proper for consideration on ap¬ 
peal, in the absence of a law allowing it to be filed as 
such ; 34 nor do a shorthand reporter’s notes filed 
with appellant’s closing brief on appeal constitute 
a part of the record . 35 It has also been held that the 
reporter’s certificate is insufficient to make the evi¬ 
dence part of the appeal record , 36 and that an agree¬ 
ment of counsel attached to a skeleton bill, together 
with the recitals in the bill, is not sufficient to in¬ 
corporate such notes in the record . 37 

Under some statutes, however, the stenographer’s 
transcript will become a part of the record on appeal 
provided the statutory formalities are sufficiently 
complied with . 38 Moreover it has been held that, 
where such report accompanies the record and is 
signed by the judge and referred to in the bill of 
exceptions, the testimony which it contains will be 
considered . 39 


case such consent eliminates neces¬ 
sity for subsequent court approval of 
the stenographer's work if the tran¬ 
scription is filed before a new term. 
Ala.—Elvins v. Morrow, 162 S.W.2d 
892, 204 Ala. 456. 

30. Ark.—Meeks v. State, 98 S.W. 
378, 80 Ark. 579—Ex parte Davies, 
84 S.W. 633, 73 Ark. 358. 

31. U.S.—Adee v. J. L. Mott Iron- 
Works, C.C.N.Y., 46 F. 39. 

32. Miss.—Tegarden v. Carpenter, 36 
Miss. 404. 

4 C.J. p 138 note 75. 

Trial de novo 

Where trial in district court on ap¬ 
peal was de novo, evidence concern¬ 
ing records not before the district 
court in the new trial could not be 
considered as part of the record on 
appeal from district court. 

Tex.—Sing v. Somer, Civ.App., 129 S. 
W.2d 501, error dismissed, judg¬ 
ment correct. 

33. Iowa.—Clark v. American Ex¬ 
press Co., 106 N.W. 642, 130 Iowa 
254. 

34. Ind.—Pittsburgh, etc., R. Co, v. 
Redding, 39 N.E. 921, 140 Ind. 101, 
34 L.R.A. 767. 

Ky.—Harlow v. Ken-Tex Explora¬ 
tion Co., 214 S.W.2d 1010, 308 Ky. 
478. 

Mass.—Harrington v. Joyce, 55 N.E. 

2d 30, 316 Mass. 187. 

4 C. J. p 139 note 77. 

35. Cal.—Hanna v. De Garmo, 73 P. 
830, 140 C. 172. 

36. Cal.—Lane v. Tanner, 103 P. 
846, 156 C. 135. 

Vt.—Landon v. Hunt, 73 A. 865, 82 
Vt. 322. 

37. Miss.—Colanthe Grand Ct. v. 
Downs, 53 So. 417, 98 Jdfiss. 7.4p. 

4A C.J.S.—39 


38. Colo.—Continental Air Lines v. 
City & County of Denver, 266 P.2d 
400, 129 Colo. 1. 

La.—Succession of Greene, 103 So. 
532, 158 La. 123. 

Pa.—Valentine v. Seigfried, Com.PL, 
41 Sch.Leg.Rec. 39. 

Wyo.—Woodruff v. Cokeville Light 
& Power Co., 264 P. 704, 38 Wyo. 
70. 

Omission, not fatal 

Where a stenographer delivered a 
transcription of notes taken on ho¬ 
mologation of the administratrix's 
final account to the clerk signed by 
him officially to be placed in the rec¬ 
ord, which notes were then made 
part of the transcript on appeal, 
such transcript will be considered as 
part of the record, although not in¬ 
dorsed as filed by the clerk of the 
trial court, there being no law re¬ 
quiring the evidence taken and tran¬ 
scribed by the stenographer to be in¬ 
dorsed as filed by him, even though 
this be the better practice. 

La.—Succession of Greene, 103 So. 

532, 158 La. 123. 

Certificate not Indorsed 

A stenographer's transcript of 
notes does not become a part of the 
record, where appellant’s attorneys 
failed to indorse a certificate disclos¬ 
ing delivery to appellee's attorneys. 
Miss.—Wilkinson v. Love, 111 So. 
457, 149 Miss. 517. 

Original copy of notes 

Appeal statutes relating to record 
on appeal indicate clearly the legisla¬ 
tive intent that, when the court re¬ 
porter's notes have been filed in any 
case, the original copy of the notes 
shall be used by the clerk in making 
up the record on appeal. 

Miss.—In re Atkinson's Estate, 86 
So. 2d 16. 


Hot certified 

A reporter’s transcript not bearing 
a certificate of the trial judge is not 
properly a part of the record. 

Cal.—Adams Pipe Works v. Okell 
Well Machinery Corporation, 29 P. 
2d 224, 136 C.A. 608. 

Omission or typographical error in 
statute 

In statute providing that in cases 
of appeal, transcribed notes of ste¬ 
nographer “shall be” treated as a bill 
of exceptions or as depositions in 
the case “until” approved by the 
chancellor trying the cause, there is 
an obvious omission of the word 
“not” or a typographical error in 
the wording of the act, and it should 
read “shall not be” treated, etc. 

Ark.—Johnson v. U. S. Gypsum Co., 
229 S.W.2d 671, 217 Ark. 264. 
Chancellor’s approval as prerequisite 
Under statute, approval of stenog¬ 
rapher’s transcribed notes by chan¬ 
cellor is prerequisite to treating of 
such transcription as a bill of excep¬ 
tions. 

Ark.—Prescott, Arkansas Tel. Corp. 
v. McFarland, 233 S.W.2d 70, 217 
Ark. 731. 

CTotes lost 

Where stenographic notes of a tri¬ 
al taken by stenographer employed 
by appellant were lost, appellant 
should have made effort to apprise 
appellate court of proceedings in tri¬ 
al court either by filing a narrative 
with directions or by preparing a bill 
of exceptions without the steno¬ 
graphic notes. 

Fla.—Cleary Bros. Const. Co. v. 

Phelps, 24 So.2d 51, 156 Fla. 461. 

39. Ky.—Louisville City R. Co. v. 
Wood, 2 Ky.L. 387. 

Reporter’s notes as substitute for bill 
of exceptions see infra § 800. 
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§ 761. -Longhand Report of Evidence 

It has been held that a longhand report of evidence 
by a master commissioner is a part of the record proper. 

A longhand report of evidence taken by a master 
commissioner has been held part of the record prop¬ 
er . 40 

§ 762. - Documentary Evidence 

a. In general 

b. Affidavits 


c. Depositions 

d. Foreign laws and decisions 
a. In General 

Unless brought into the record by bill of exceptions 
or other means, documentary evidence offered at the trial 
is generally no part of the record proper. 

Generally, an account offered at the trial is not a 
part of the record proper , 41 and neither is a deed , 42 
a record , 43 a judgment , 44 or other documentary evi¬ 
dence , 45 unless made so by a bill of exceptions or 


40 . Ind.—Harrah v. State, 76 N.E. 
443, 77 N.E. 747, 38 Ind.App. 495. 

41. Ala.—Darrow v. Darrow, 78 So. 
383, 201 Ala. 477. 

4 C.J. p 140 note 97. 

42 . Md.—U. S. Fidelity & Guaranty 
Co. v. Dempster, 133 A. 723, 150 
Md. 235. 

Mass.—Humphrey v. Walker, 50 N.E. 

2d 783, 314 Mass. 552. 

4 C.J. p 140 note 98. 

43. Neb.—Berg- v. Griffiths, 256 N.W. 
44, 127 Neb. 501. 

4 C.J. p 141 note 99. 

44 . W.Va.—Moran v. Moran, 116 S. 
E. 709, 93 W.Va. 344. 

4 C.J. p 141 note 1. 

45 . Ala.—Missouri State Life Ins. 
Co. v. Stuckey, 141 So. 246, 224 Ala. 
590—Wilson v. Henderson, 90 So. 
285, 206 Ala. 472. 

McDonough v. Commercial State 
Bank, 73 So. 754, 15 Ala.App. 429. 
Ark.—Dorsey Land & Lumber Co. v. 

Silvia, 224 S.W. 969, 145 Ark. 536. 
Cal.—Roberts v. Allen, 182 P. 983, 41 
C.A. 411. 

Conn.—Goldblatt v. Ferrigno, 82 A. 

2d 152, 138 Conn. 39. 

Ga.—Gewinner v. Boss, 2 S.E.2d 645, 
188 Ga. 20—Kunkel v. Tippins, 108 
S.E. 46, 151 Ga. 708—Scott v. Wage- 
Earners’ Loan & Investment Co., 
94 S.E. 1021, 147 Ga. 576. 

Fairburn Banking Co. v. Citi¬ 
zens’ Bank of East Point, 93 S.E. 
234, 20 Ga.App. 732. 

Ind.—Lesh v. Trustees of Purdue 
University, 116 N.E.2d 117, 124 Ind. 
App. 422. 

Iowa.—In re Jones & Ricard, 166 N. 

W. 742, 182 Iowa 1363. 

La.—Fackler v. T. C. Clanton Lumber 
Co., 133 So. 537, 16 La.App. 572. 
Mass.—Staples v. Collins, 73 N.E.2d 
729, 321 Mass. 449—Harrington v. 
Joyce, 55 N.E.2d 30, 316 Mass. 187 
—Posell v. Herscovitz, 130 N.E. 69, 
237 Mass. 513. 

Mo.—Evans v. People’s Bank of 
Meadville, 6 S.W.2d 655, 222 Mo. 
App. 990—City of Aurora v. Mc- 
Sweeney, App., 283 S.W. 720, quash¬ 
ed on other grounds State ex rel. 
McSweeney v. Cox, 289 S.W. 869, 
315 Mo. 1332. 

Mont.—Mott v. Buckley, 196 P. 359, 
59 Mont. 278. 


Neb.—De Lair v. De Lair, 27 N.W.2d 
540, 148 Neb. 393. 

N.J.—Tompkins v. Tompkins, 38 A.2d 
890, 132 N.J.Law 217. 

Or.—Gilbert v. Sharkey, 156 P. 789, 
80 Or. 323, rehearing denied 157 P. 
146, 80 Or. 323. 

R.I.—Rahikka v. Gronstrom, 200 A. 
973, 61 R.I. 270. 

Tex.—M. System Stores v. Daven¬ 
port, Civ.App., 36 S.W. 2d 243- 
Sparks v. Summers, Civ.App., 289 
S.W. 714. 

Wash.—Miller v. St. Clair Lumber 
Co., 242 P. 1096, 137 Wash. 501. 

4 C.J. p 141 note 2. 

Documents not made part of judg¬ 
ment roU 

(1) Exhibits and files attached to 
and filed in supreme court with judg¬ 
ment roll, but not made a part of the 
judgment roll as provided by statute, 
would not be considered. 

Utah.—Atkinson v. Pellegrino, 173 P. 
2d 543, 110 Utah 363. 

(2) Such documents can be consid¬ 
ered only when incorporated in a bill 
of exceptions. 

Nev.—Brockman v. Ullom, 285 P. 485, 
52 Nev. 263—McGuire v. Ehrlich, 
245 P. 703, 49 Nev. 319. 

Automobile policy not transcribed 
into the bill of exceptions, but ap¬ 
parently attached to the margin of a 
page of the record, will not be noticed 
on appeal. 

Ala.—Maryland Casualty Co. v. May- 
field, 143 So. 465, 225 Ala. 449. 

4 C.J. p 141 note 2 [f]. 

Diagrams, such as those showing 
the scene of the accident, should be 
photographed, and incorporated in the 
record. 

Cal.—Haase v. Central Union High 
School Dist., 80 P.2d 1044, 27 C.A. 
2d 319—Montanez v. Beard, 291 P. 
896, 108 C.A. 585. 

Exhibits not in the report or the 
record are not before the supreme ju¬ 
dicial court, although material, ap¬ 
pellant being required to make the 
record complete, under Equity Rules, 
rule 29. 

Mass.—Goshien v. Chavenson, 158 N. 
E. 789, 261 Mass. 403. 

Hospital records which were mere¬ 
ly inclosed in an envelope attached 
to the record could not be considered. 
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Ala.—Cannon v. Scarborough, 137 So. 

900, 223 Ala. 674. 

Memorandum books claimed to be 
admissible, which had been offered 
in evidence and excluded, should 
have been made a part of the bill of 
exceptions, to present a question for 
review. 

Me.—Richardson v. Lalumiere, 184 A. 

392, 134 Me. 224. 

Photographs 

(1) A full record in the supreme 
court requires the presence therein 
of photographs introduced in evi¬ 
dence on the trial. 

Ala.—Louisville & N. R. Co. v. Cross, 

88 So. 908, 205 Ala. 626. 

4 C.J. p 141 note 2 [j]. 

(2) On appeal from judgment in 
personal injury action, wherein ques¬ 
tion of excessiveness in amount 
awarded was involved. X-ray photo¬ 
graphs which showed extent of in¬ 
juries, and which were presented to 
jury, should have been brought along 
with the record and as part of it. 
Miss.—Central Cab Co. v. Morrison, 

38 So.2d 93, 204 Miss. 771. 

Regulations issued by Treasury 
Department referred to in respond¬ 
ent’s brief would not be considered 
by supreme court where such regula¬ 
tions were not mentioned or incorpo¬ 
rated in record for appeal. 

S.C.—Romanus v. Biggs, 51 S.E.2d 

503, 214 S.C. 145. 

Necessary documents omitted 

Where, in a proceeding involving 
equitable issues, the bill of excep¬ 
tions did not include all documen¬ 
tary evidence, etc., necessary to a re¬ 
view on the merits, judgment must 
be affirmed. 

Ga.—Fairburn Banking Co. v. Citi¬ 
zens’ Bank of East Point, 93 S.E. 

234, 20 Ga.App. 732. 

Waiver 

Reviewing court would waive in¬ 
sufficiency and defects of exhibits not 
properly identified or incorporated in 
statement of facts, and as to which 
no direction by trial judge that they 
be sent up appeared in record, and 
exhibits would be considered where 
no objection was made in reviewing 
court to sufficiency of exhibits which 
were referred to in briefs and reply 
brief filed by parties. 
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the judge , 50 or other authorized means , 51 or unless into the statement of facts without referring to it 
there is a statute providing that such evidence shall in the bill of exceptions ; 54 and a mere disconnected 


Tex.—Shelor v. Humble Oil & Refin¬ 
ing: Co., Civ.App., 103 S.W.2d 207, 
error dismissed. 

46. Ga.—Gewinner v. Boss, 2 S.E.2d 
645, 188 Ga. 20. 

Ind.—State ex rel. McCormick v. Su¬ 
perior Court of Knox County, 95 N. 
E.2d 829, 229 Ind. 118. 

Lesh v. Trustees of Purdue Uni¬ 
versity, 116 N.E.2d 117, 124 Ind. 
App. 422—Slinkard v. Wilson, 105 
N.E.2d 342, 125 Ind. App. 76— 

Holmes v. Combs, 90 N.E.2d 822, 
120 Ind.App. 331—State ex rel. Gil- 
kison v. Clifford, 89 N.E.2d 630, 120 
Ind.App. 84, transferred see, 90 N. 

E. 2d 350, 228 Ind. 142. 

Mass.—Wiley & Foss, Inc. v. Saxony 
Theatres, 124 N.E.2d 903, 332 Mass. 
172. 

Nev.—Blouin v. Blouin, 206 P.2d 608, 
66 Nev. 137. 

Ohio.—City of Mingo Junction v. 
Sheline, 196 N.E. 897, 130 Ohio St. 
34. 

Wash.—In re Marshall’s Estate, 211 
P.2d 721, 35 Wash.2d 178—Davis v. 
Davis, 101 P.2d 313, 3 Wash. 2d 
448. 

W.Va.—Davis v. Staggers, 34 S.E.2d 
264, 127 W.Va. 699. 

4 C.J. p 141 note 3. 

Minutes of meeting 

Any resolutions, passed by a cor¬ 
poration’s board of directors at a 
special meeting, ratifying unauthor¬ 
ized payments by the corporation’s 
auditor to its president and treasur¬ 
er, were not before the court of ap¬ 
peals, where the minutes of such 
meeting never became a part of the 
bill of exceptions. 

Mo.—Mercantile-Commerce Bank & 
Trust Co. v. Meletio, App., 84 S.W. 
2d 655. 

Where time for settling bill of ex. 
ceptions in an action at law had ex¬ 
pired and letters before the trial 
court were not incorporated in the 
bill of exceptions, the appellate 
court could not examine such letters. 
U.S.—U. S. v. Wilson, C.C.A.Kan., 78 

F. 2d 465. 

Not deposited with clerk 

An abstract, admittedly correct in 
other particulars, cannot be question¬ 
ed on the ground that some of the 
exhibits included were not deposited 
with the clerk of the trial court, but 
were simply called for in the original 
bill of exceptions. 

Mo.—Johnston v. Ragan, 178 S.W. 

159, 265 Mo. 420. 

Burden of supplying copy 

Appellant, relying on records of 
sheriff, who retained originals, had 


burden of supplying copy thereof 
for record on appeal. 

Wash.—Gould & Co. v. Mt. Baker 
Savings & Loan Ass’n, 53 P.2d 841, 
185 Wash. 253. 

47. Ill.—Brockenbrough v. Dresser, 
67 Ill. 225. 

Merely because a copy of notice to 
quit, given a lessee by the purchaser 
from the lessor, is marked filed in 
the circuit court April 27, 1920, the 
day of trial in that court, and does 
not appear to have a signature to it, 
no question is raised on such point 
before the court of appeals: if de¬ 
fendant lessee was of the opinion 
that a signature was necessary, and 
there was in fact no signature to the 
notice, he should have had the evi¬ 
dence certified to by the lower court. 
Md.—Walker v. Kirwan, 111 A. 775, 
137 Md. 139. 

48. Md.—Tyrrell v. Hilton, 48 A. 55, 
92 Md. 176. 

4 C.J. p 142 note 5. 

Mere presence of document in the 
record without agreement of counsel 
permitting consideration as evidence 
is not sufficient to make it a part of 
the transcript. 

La.—England v. First Nat. Life Ins. 
Co., 132 So. 522, 16 La.App. 97. 

49. Ga.—Gewinner v. Boss, 2 S.E.2d 
645, 188 Ga. 20. 

Dr. Shoop’s Laboratories v. Da¬ 
vis, 94 S.E. 822, 21 Ga.App, 623. 

4 C.J. p 142 note 6. 

50. Ga.—Gewinner v. Boss, 2 S.E.2d 
645, 188 Ga. 20. 

Iowa.—Mason v. Des Moines, 79 N. 

W. 389, 108 Iowa 658. 

Va.—Strock v. MacNicholl, 85 S.E.2d 
263, 19*6 Va. 734. 

4 C.J. p 142 note 7. 

Court stenographer’s notes are in¬ 
sufficient to identify a contract intro¬ 
duced in evidence. 

Miss.—Panola County Bank v. J. O. 
Nessen Lumber Co., 78 So. 516, 117 
Miss. 593. 

Refusal to file 

A paper tendered in the circuit 
court, which refuses to file it, is not 
part of the record on appeal, in the 
absence of a court order making it a 
part thereof. 

Ky.—Fleishman v. Goodman, 67 S.W. 
2d 691, 252 Ky. 535. 

Duty 

Surrogate’s court has duty to see 
that case as presented for review 
contains substantially all that tran¬ 
spired at the trial so that ultimate 
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rights of parties may be intelligent¬ 
ly considered and effectually conserv¬ 
ed. 

N.Y.—In re Kiamie’s Will, 116 N.Y.S. 
2d 179, affirmed 131 N.Y.S.2d 302, 
283 App.Div. 941, reargument and 
appeal denied 134 N.Y.S.2d 584, 284 
App.Div. 845. 

51. Conn.—Goldblatt v. Ferrigno, 
82 A.2d 152, 138 Conn. 39. 

Va.—Archer v. National Bank of 
Fairfax, 74 S.E.2d 153, 194 Va. 641. 
Wash.—Spokane Savings & Loan Soc. 
v. Park Vista Improvement Co., 
294 P. 1028, 160 Wash. 12. 

In findings by reference 
Where the court made findings and 
by reference made certain exhibits a 
part thereof, such exhibits were a 
part of the record. 

Tex.—Soule v. Galveston County, Civ. 

App., 246 S.W.2d 491, error refused. 
Wash.—Wilkeson v. Rector, etc., of 
St. Luke’s Parish of Tacoma, 29 P. 
2d 748, 178 Wash. 377—Spokane 
Savings & Loan Soc. v. Park Vis¬ 
ta Improvement Co., 294 P. 1028, 
160 Wash. 12. 

52. Ariz.—Smith v. Southwest Lum¬ 
ber Co., 203 P. 336, 23 Ariz. 271. 

Statutory provisions 

Under a statute, relative to the con¬ 
tents of the judgment roll, one para¬ 
graph, providing that documents, etc., 
shall constitute part of the record 
and that the oral testimony, etc., 
may be made a part of the record by 
filing a statement of facts, bill of ex¬ 
ceptions, or transcript of the court 
reporter’s notes, and other para¬ 
graphs, relating to the portions of 
the record to be brought to the su¬ 
preme court, where the record on ap¬ 
peal showed the order on replevin 
and return thereto, and the duly au¬ 
thenticated transcript of the report¬ 
er’s notes from which it appeared 
that plaintiff had possession of the 
property, the error in a judgment for 
plaintiff for the value of the proper¬ 
ty could be revised. 

Ariz.—Smith v. Southwest Lumber 
Co., supra 
4 C.J. p 142 note 8. 

53. Ky.—Noble v. People’s Stock & 
Poultry Feed Co., 225 S.W. 491, 189 
Ky. 549. 

Wash.—Union Machinery & Supply 
Co. v. Stuchell, 150 P. 8, 86 Wash. 
249. 

4 C.J. p 142 note 9. 

54. Tex.—Howard v. McBee, Civ. 
App., 138 S.W. 450. 
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reference to the document in the record is insuffi¬ 
cient . 55 The clerk of the lower court cannot make 
documents a part of the record by certificate or 
recital . 56 Where the document does not appear at 
its designated place in the record, the court will not 
search the record for it . 57 

Maps or plats used on the trial must, as a general 
rule, be incorporated in the record on appeal , 58 al¬ 
though it has been held that a map used on the trial 
of the case to assist the court, the jurors, and the 


4A C.J.S. 

witnesses to a better understanding of the situation 
in controversy need not be made a part of the record 
by order of court or bill of exceptions, even though 
it is used as evidence on the trial , 59 and that a map 
or plat used in conjunction with the examination of 
a witness, but not introduced into evidence, is an 
integral part of the witness’ testimony, and, as such, 
is properly part of the record . 59 - 5 

Documents not read or used in evidence cannot go 
into the record ; 60 but documentary evidence ap- 


55. Tex.—Kimmey v. Abney, Civ. 
App., 107 S.W. 885. 

56. Nev.—State ex rel. Dept, of 
Highways v. Pinson, 199 P.2d 631, 
65 Nev. 510. 

N.M.—Loftus v. Johnson, 170 P. 49, 
23 N.M. 546. 

Certification by cleric 
Certification of exhibits by the 
clerk of the district court does not 
make them a part of the record, and 
unless set out in the abstract they 
cannot be considered by the appel¬ 
late court. 

Iowa.—Hess v. Iowa Bankers’ Mortg. 

Co., 201 N.W. 91, 198 Iowa 1365. 
Instrument marked “Filed” 
Indorsement “Filed Apr 7 1943 P. 
W. Dayton, Clerk,” was not sufficient 
to constitute the instrument bearing 
the indorsement a part of the record. 
W.Va.—Davis v. Staggers, 34 S.E.2d 
264, 127 W.Va. 699. 

What papers filed 

Under a statute, providing that all 
entries, orders, and rulings of record 
in the clerk’s office and all papers 
regularly filed in a cause with the 
clerk shall be considered a part of 
the record proper, papers regularly 
filed in a cause with the clerk of the 
district court include only such pa¬ 
pers as by statute, rule, or order of 
court are required or directed to be 
filed in a cause. 

N.M.—Loftus v. Johnson, 170 P. 49, 
23 N.M. 546. 

57. Ala.—Armour Packing Co. v. 
Vietch-Toung Produce Co., 39 So. 
680. 

58. Ala.—Montevallo Mining Co. v. 
Underwood, 79 So. 453, 202 Ala. 59. 

Cal.—Wilmon v. Aros, 214 P. 962, 191 
C. 80. 

Ky.—Dupoyster v. Miller, 170 S.W. 
182, 160 Ky. 780. 

Miss.—Hume v. Inglis, 122 So. 535, 
154 Miss. 481. 

Tex.—Shelor v. Humble Oil & Refin¬ 
ing Co., Civ.App„ 103 S.W.2d 207, 
error dismissed. 

4 C.J. p 142 note 13. 

Duty to bring up 

(1) In suits involving the right, ti¬ 
tle, and interest in real property, 
blueprints, diagrams, or sketches 
used in the lower court should be 
transferred to the court of appeals. 


Iowa.—Northrup v. Mikkleson, 270 N. 

W. 401, 222 Iowa 1046. 

Ky.—Price v. Shadoan, 184 SW.2d 
237, 298 Ky. 828—Burchett v. Les¬ 
lie, 216 S.W. 850, 186 Ky. 361. 

(2) A true copy of a map used 
during the trial must be sent up in 
order to have a complete record on 
appeal. 

Miss.—Hume v. Inglis, 122 So. 535, 
154 Miss. 481. 

Necessity of using material which 
can be transmitted on appeal 

(1) Party who anticipates that he 
may wish to appeal in event of an 
unfavorable judgment should see to 
it that all drawings, which had been 
made during trial, and which have 
an evidentiary status, are reproduced 
on material which can be transmit¬ 
ted to supreme court in event of ap¬ 
peal. 

Or.—Birks v. East Side Transfer Co., 
241 P.2d 120, 194 Or. 7. 

(2) Blackboard may be used to il¬ 
lustrate witness’ testimony but ap¬ 
pellate court cannot consider such 
part of such testimony as is not 
made clear by record and trial courts 
are empowered, In proper cases and 
in their discretion, to require em¬ 
ployment of suitable piece of paper, 
as large as blackboard if necessary, 
in lieu of blackboard. 

Or.—McAdam v. Royce, 272 P.2d 986, 
202 Or. 245. 

(3) In presenting a “live” case to 
a jury or court, counsel must keep in 
mind the necessity of preserving a 
record for the law court, and refer¬ 
ences to a plan drawn on the board 
in the trial court and to points “here” 
and “there” are of little or doubtful 
value to the supreme court, which 
must rely on the record. 

Me.—McCaffrey v. Silk, 104 A.2d 436. 

Parties relying on map 
Although the record fails to show 
that a map was attached to the find¬ 
ings of fact, where there is a com¬ 
plete map among the papers which 
were attached to the statement of 
facts, and both parties rely on such 
map, it will be considered by the 
court on appeal, there being no dis¬ 
pute concerning the fact that it is a 
part of the statement of facts. 

Tex.—Summit Place Co. v. Terrell, 
Civ.App., 207 S.W. 145, aflfrmed 
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Terrell v. Summit Place Co., Com. 
App., 232 S.W. 282, rehearing over¬ 
ruled 235 S.W. 198. 

Production unnecessary 

The weight of evidence is not in¬ 
volved, and maps need not be repro¬ 
duced, where the facts are stipulated, 
and no exceptions taken. 

N.Y,—Dewey Holding Corporation v. 
Kerner, 226 N.Y.S. 67, 222 App.Div. 
795. 

59. Tex.—Summit Place Co. v. Ter¬ 
rell, Civ.App., 207 S.W. 145, affirm¬ 
ed Terrell v. Summit Place Co., 
Com.App., 232 S.W. 282, rehearing 
overruled 235 S.W. 198. 

4 C.J. p 142 note 14. 

Where a map or chart was fre¬ 
quently referred to by witnesses, but 
was neither offered nor admitted in 
evidence, it did not become a part of 
the record, and motion to dismiss the 
appeal on the ground that the record 
does not contain all the evidence, for 
failure to contain such map or chart, 
will be overruled. 

Okl.—Schetrompf v. Hines, 235 P. 
603, 109 Okl. 263. 

59.5 Cal.—St. George v. Superior 
Court in and for San Mateo County, 
209 F.2d 823, 93 C.A.2d 815. 

60. Ill,—Giddings v. Williams, 168 
N.E. 514, 336 Ill. 482. 

Mass.—Coughlin v. McGrath, 4 N.E. 

2d 319, 295 Mass. 499. 

Mo.—Fernan v. Prudential Ins. Co. of 
America, App., 162 S.W.2d 281— 
American Extension School of Law 
v. Ragland, 112 S.W.2d 110, 232 Mo. 
App. 763. 

Neb.—In re Birdwood Irr. Dist., Wa¬ 
ter Division No. 1-A., 46 N.W.2d 
884, 154 Neb. 52. 

N.Y.—In re Kiamie’s Will, 116 N.Y. 
S.2d 179, affirmed 131 N.Y.S.2d 302, 
283 App.Div. 941, reargument and 
appeal denied 134 N.Y.S.2d 581, 284 
App.Div. 845. 

Tex.—Lone Star Cotton Mills v. 
Thomas, Civ.App., 227 S.W.2d 300 
—McCarty v. Moss, Civ.App., 225 
S.W.2d 883, error refused. 

4 C.J. p 142 note 15. 

Exhibits excluded from evidence 
and not marked for identification were 
not properly before the supreme court 
of errors. 
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pended as an exhibit to bill or answer in chancery 
must come up under the clerk’s certificate and is a 
part of the record . 61 Moreover, documents not ten¬ 
dered in evidence have been held properly a part of 
the record where an arbitration award, itself a part 
of the record, refers to such documents . 61 - 5 Where 
the sole question before the appellate court with re¬ 
spect to a document is whether counsel was properly 
denied an inspection thereof, and the overall record 
and arguments advanced by counsel and the court 
are sufficient for an informed review of the question, 
there is no need to print the document in the pro¬ 
posed case on appeal . 61 - 10 

Instrument sued on. In some jurisdictions it has 
been held that defendant must crave oyer of a 
written instrument to make it a part of the record, 
unless it is a part of the record before oyer is 
craved ; 62 and a copy of a note filed with the decla¬ 
ration is ordinarily no part of the record, even 


though the clerk incorporates it therein , 63 in the ab¬ 
sence of a statute making the note sued on a part 
of the record . 64 It has been held, however, that an 
instrument sued on may be considered as a part of 
the record proper ; 64 - 5 and an exception to the rule 
that a copy of a note attached to a declaration is no 
part of the record arises where a judgment by con¬ 
fession is entered in vacation and the proper papers 
are filed, in which case they become a part of the 
record without being embodied in the bill of ex¬ 
ceptions . 65 

Documents admitted as correct may be consid¬ 
ered, although not brought up by bill of exceptions . 66 

City ordinances a to be considered on appeal, must 
be properly preserved by the record . 67 The rule, 
however, that documents introduced in evidence can¬ 
not be incorporated in the record by annexing the 
same to the pleadings in the case does not apply to 


Conn.—Jackson v. Waller, 10 A.2d. 
763, 126 Conn. 294. 

Where an exhibit was used, merely 
as a matter of illustration, and not 
offered in evidence, it was not prop¬ 
erly a part of the record on appeal. 
Mo.—Long-acre v. Farmers' Elevator, 
Mercantile & Mfg-. Co. of Drexel, 
App., 246 S.W. 632. 

Not actually produced 

A book referred to and offered in 
evidence in a hearing before a mas¬ 
ter in an injunction proceeding, but 
which the master stated need not be 
actually produced, will be considered 
by the appellate court as properly in 
evidence, where sent to the upper 
court as an original exhibit and dis¬ 
cussed as such by counsel for both 
parties, although it does not bear 
the master’s mark. 

Ill.—Stevens-Davis Co. v. Mather & 
Co., 230 Ill.App. 46. 

Not filed 

Documents not filed in evidence in 
the lower court will be disregarded 
on appeal. 

La.—J. B. Beaird Corporation v. 
Johnson, App., 168 So. 856—Le- 
moine v. Thomas, App., 157 So. 170. 

Papers referred to In the pleading 

must be introduced in evidence in 
order to become a part of the record 
on appeal. 

N.M.—Miller v. Oskins, 267 P. 62, 33 
N.M. 345. 

Properly In evidence 

Photostatic copies of the record of 
proceedings to sell property for non¬ 
payment of a delinquent assessment 
bond are a part of .the record on ap¬ 
peal from judgment for the owner in 
a purchaser’s action to quiet title, 
where introduced in evidence with¬ 
out specific objection under stipula¬ 
tion. 


Cal.—Warden v. Ratterree, 9 P.2d 
215, 215 C. 215, 86 A.L.R. 1204. 
Showing reception in evidence 

A bill of exception, showing a 
statement of defendant's counsel con¬ 
senting to the use of a copy of a con¬ 
tract in evidence following testimony, 
that the original had been lost, is suf¬ 
ficient to show the proper reception 
of such copy in evidence, where the 
transcript of the record contained 
copies of the contract. 

Ark.—J. W. York & Sons v. Powell, 
187 S.W. 628, 125 Ark. 597. 

61. Ga.—Carey v. Giles, 10 Ga. 1. 
Miss.—Weir v. Jones, 37 So. 128, 84 
Miss. 610. 

Mo.—Berry v. Rood, 108 S.W. 22, 209 
Mo. 662. 

4 C.J. p 142 note 16. 

Original papers 

A rule of the appellate court, which 
provides for the bringing up and in¬ 
spection of original papers in an ac¬ 
tion, is intended to apply to exhibits 
and not such things as the master’s 
report and evidence taken before 
him; and exhibits brought to the ap¬ 
pellate court under such rule do not 
come as a part of the record or as a 
part of transcript, but in connection 
with the transcript. 

Ill.—Pinkerton v. Pinkerton, 209 Ill. 
App. 393. 

61.5 Va.—Martin v. Winston, 23 S. 
E.2d 873, 181 Ya. 94, certiorari de¬ 
nied 63 S.Ct. 1330, 319 U.S. 766, 87 
L.Ed. 1716. 

61.10 KT.Y.—In re Kiamie's Will, 116 
N.Y.S.2d 179, affirmed 131 N.Y.S.2d 
302, 283 App.Div. 941, reargument 
and appeal denied 134 N.Y.S.2d 581, 
284 App.Div. 845. 

Instrument sued on as part of plead¬ 
ing and, therefore, of record see 
supra $ 739. 


62. Ill.—Shumway v. Shumway, 192 

N.E. 578, 357 Ill. 477—Sims v. 

Hugsby, 1 Ill. 413. 

Tenn.—Van Pelt v. P. and L. Federal 
Credit Union, App., 282 S.W.2d 794. 
Copy of a written instrument of 
which oyer is demanded, filed as an 
exhibit in compliance with an order 
of the court therefor, becomes a part 
of the pleading to which it relates 
and is a part of the record. 

Conn.—Morehouse v. Employers' Lia¬ 
bility Assur. Corporation of Lon¬ 
don, England, 177 A. 568, 119 Conn. 
416. 

Where notes on which confession 
of judgment was entered were a part 
of the record before oyer was craved 
and were abstracted in the proper 
place, it was unnecessary to set them 
out again elsewhere. 

Ill.—Shumway v. Shumway, 192 N.E. 
578, 357 Ill. 477. 

63. Ill.—Sims v. Hugsby, 1 Ill. 413. 

64. Ind.—Womack v. Dunn, 9 Ind. 
183. 

64.5 Mo.—American Extension 

School of Law v. Ragland, 112 S. 
W.2d 110, 232 Mo.App. 763. 

65. Ill.—Shumway v. Shumway, 192 
N.E. 578, 357 Ill. 477. 

66. Ky.—Wickliffe v. Illinois Cent. 
R. Co., 108 S.W. 243, 32 Ky.L. 1159. 

67. Ill.—Cassidy v. Triebel, 85 N.E. 
2d 461, 337 Ill.App. 117—Barry v. 
Chicago, 162 Ill.App. 606. 

Mass.—Forbes v. Kane, 55 N.E.2d 220, 
316 Mass. 207. 

Ohio.—Page v. Wieland, 28 N.E.2d 
583, 137 Ohio St. 198, certiorari de¬ 
nied 61 S.Ct. 614, 312 U.S. 687, 85 
L.Ed. 1124. 

Okl.—Drake v. Tims, 287 P.2d 215. 
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ordinances on which the cause of action is ground¬ 
ed. 6 * 

b. Affidavits 

Although there are certain well founded exceptions to 
the rule, affidavits, being in the nature of evidence, are 
generally no part of the record proper, and, in order to 
be considered on appeal, must be brought into the record 
by some appropriate means. 

Affidavits, being in the nature of evidence, are 
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generally no part of the record proper , 69 and cannot 
be considered, even though copied into the tran¬ 
script 70 or attached to the brief 71 or a petition in 
error , 72 or even though appearing in connection 
with the motion , 73 or filed with the papers in the 
case . 74 They must be presented as part of the ap¬ 
peal record in the manner required by the practice 
in the particular jurisdiction , 75 which is usually by 
bill of exceptions , 76 by inclusion or incorporation of 


68. Ill.—Lundberg v. Chicago, 56 N. 

B. 415, 183 Ill. 572. 

4 C.J. p 143 note 19. 

69. Ala.—Central of Georgia Ry. Co. 
v. Holmes, 134 So. 875, 273 Ala. 
188. 

Cal.—Jeffords v. Young, 239 P. 1054, 
197 C. 224—Hertel v. Emireck, 174 
P. 30, 178 C. 534—State Bank of 
Lansing v. McLaury, 165 P. 7, 175 

C. 31. 

Malaquias v. Novo, 138 P.2d 729, 
59 C.A.2d 225—Adjustment Corpo¬ 
ration v. Hollywood Hardware & 
Paint Co., 96 P.2d 161, 35 C.A.2d 
566—Duerr v. Sloan, 195 P. 475, 50 
C.A. 512. 

Ga.—Nalley Land & Investment Co. 
v. Shaddix, 157 S.E. 291, 172 Ga. 
171—Streetman v. Board of Educa¬ 
tion of Madison County, 136 S.E. 
408, 163 Ga. 512—Town of Fairburn 
v. Edmondson, 129 S.E. 108, 160 
Ga. 792—Caldwell v. Sturdivant, 118 
S.E. 39, 155 Ga. 590—-Kunkel v. 
Tippins, 108 S.E. 46, 151 Ga. 708— 
Rushing v. De Loach, 100 S.E. 571, 
149 Ga. 483—Miller v. Crosby, 92 
S.E. 646, 147 Ga. 32. 

Fairburn Banking Co. v. Citizens 
Bank of East Point, 93 S.E. 234, 20 
Ga»App. 732. 

Ill.—Knude v. Prentice, 160 N.E. 193, 
329 Ill. 82. 

Schmidt v. Modern Woodmen of 
America, 261 Ill.App. 276—Velde v. 
Schrock, 253 Ill.App. 274—People 
v. Pyle, 235 Ill.App. 532—Thomp¬ 
son v. Chicago City Ry. Co., 205 Ill. 
App. 471—Tindall v. Chicago & N. 
W. Ry. Co., 200 Ill.App. 556—Caveg- 
lia v. Vieno, 193 Ill.App. 398. 

Kan.—Lee v. Gas Service Co., 201 P. 

2d 1023, 166 Kan. 285. 

Ky.—Kentucky River Coal Corpora¬ 
tion v. Knott County, 39 S.W.2d 
190, 239 Ky. 18—Will v. City of 
Louisville, 195 S.W. 822, 176 Ky. 
450. 

La.—Schultz v, Kinabrew, App., 177 
So. 450. 

Neb.—Berg v. Griffiths, 256 N.W. 44, 
127 Neb. 501—State ex rel. Soren¬ 
sen v. State Bank of Ravenna, 255 
N.W. 549, 127 Neb. 338—Patterson 
v. Kerr, 254 N.W. 704, 127 Neb. 73 
—First Trust Co. of Omaha v. Glen¬ 
dale Realty Co., 250 N.W. 68, 125 
Neb. 283—Neff v. Kolb, 166 N.W. 
195, 102 Neb. 108. 


Nev.—Magee v. Lothrop, 96 P.2d 201, 
60 Nev. 202. 

N.Y.—Couzen v. Enjem, 86 N.Y.S.2d 
219, 274 App.Div. 1028. 

Ohio.— Corpus Juris Secundum quot¬ 
ed in Willett v. New York Cent. R. 
Co., 54 N.E.2d 317, 318, 73 Ohio 
App. 59—Coldren v. May, 52 N.E. 
2d 528, 72 Ohio App. 484. 

Or.—Nedry v. Herold, 11 P.2d 548, 
141 Or. 167—Shaughnessy v. Kim¬ 
ball, 212 P. 483, 106 Or. 484, mo¬ 
tion denied 213 P. 135, 106 Or. 587. 

Tex.— Corpus Juris Secundum cited 
in Whatley v. Davis, Civ.App., 116 
S.W.2d 466, 467. 

Utah.— Corpus Juris quoted in Moul¬ 
ton v. Staats, 27 P.2d 455, 456, 83 
Utah 197. 

Wash.—Pierce County v. King, 290 
P.2d 462, 48 Wash.2d 43—White- 
head v. Satran, 225 P.2d 888, 37 
Wash.2d 724—Whittaker v. Weller, 
152 P.2d 957, 21 Wash.2d 716, opin¬ 
ion adhered to 155 P.2d 284, 21 
Wash. 2d 716—Warner v. Hearst 
Publications, 148 P.2d 315, 20 Wash. 
2d 552—L. Romano Engineering 
Corp. v. State, 113 P.2d 549, 8 Wash. 
2d 670, former opinion adhered to 
120 P.2d 1008, 12 Wash.2d 736— 
Dailey v. Dailey, 299 P. 988, 163 
Wash. 104—Keyes v. Ahrenstedt, 
287 P. 35, 156 Wash. 526—Walker 
v. Walker, 276 P. 300, 151 Wash. 
480—Marsh v. West Fir Logging 
Co., 218 P. 340, 154 Wash. 137- 
State Bank of Goldendale v. Beeks, 
204 P. 771, 119 Wash. 42—Speckert 
v. Speckert, 147 P. 1141, 85 Wash. 
229—Thurman v. Kildall, 141 P. 
691, 80 Wash. 283. 

4 C.J. p 143 note 20. 

Evidence introduced on hearing of 
motion as no part of record proper 
generally see infra § 765. 

Affidavits of counsel as to what oc¬ 
curred in a jury trial while the judge 

was absent from the court room are 

not a part of the record. 

W.Va.—Snodgrass v. Charleston Nu- 
grape Co., 169 S.E. 406, 113 W.Va. 
748. 

70. Cal.—Hertel v. Emireck, 174 P. 
30, 178 C. 534. 

Ill.—Caveglia v. Vieno, 193 Ill.App. 
398. 

Ky.—Will v. City of Louisville, 195 
S.W. 822, 176 Ky. 450. 

Wash.—Dailey v. Dailey, 299 P. 988, 
163 Wash. 104—Keyes v. Ahren- 
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stedt, 287 P. 35, 156 Wash. 526- 
Walker v. Walker, 276 P. 300, 151 
Wash. 480. 

4 C.J. p 144 note 21. 

71. Ind.—Jonas v. Hirshburg, 48 N. 
E. 656, 18 Ind.App. 581. 

4 C.J. p 144 note 22. 

72. Wyo.—Groves v. Groves, 61 P. 
866, 9 Wyo. 173. 

73. Ind.—Chambers v. Kyle, 87 Ind. 
83—Martin v. Harrison, 50 Ind. 
270. 

74. Cal.—Duerr v. Sloan, 195 P. 475, 
50 C.A. 512. 

Ga.—Kunkel v. Tippins, 108 S.E. 46, 
151 Ga. 708. 

4 C.J. p 144 note 25. 

75. Cal.—Jeffords v. Young, 239 P. 
1054, 197 C. 224. 

Utah.—Corpus Juris quoted in Moul¬ 
ton v. Staats, 27 P.2d 455, 456. 83 
Utah 197. 

Wash.—Thurman v. Kildall, 141 P. 
691, 80 Wash. 283. 

W.Va.—Show v. Mount Vernon Farm 
Dairy Products, 37 S.E.2d 459, 128 
W.Va. 598. 

4 C.J. p 144 note 26. 

76. Ala.—Central of Georgia Ry. Co. 
v. Holmes, 134 So. 875, 273 Ala. 
188. 

Cal.—Jeffords v. Young, 239 P. 1054, 
197 C. 224—Hertel v. Emireck, 174 
P. 30, 178 C. 534—State Bank of 
Lansing v. McLaury, 165 P. 7, 175 
C. 31. 

Ga.—Barringer v. Porter, 83 S.E. 2d 
603, 211 Ga. 20—Nalley Land & 
Investment Co. v. Shaddix, 157 S. 
E. 291, 172 Ga. 171—Streetman v. 
Board of Education of Madison 
County, 136 S.E. 408, 103 Ga. 512— 
Caldwell v. Sturdivant, 118 S.E. 39, 
155 Ga. 590—Kunkel v. Tippins. 
108 S.E. 46, 151 Ga. 708—Rushing v. 
De Loach, 100 S.E. 571, 149 Ga. 483 
—Miller v. Crosby, 92 S.E. 646, 147 
Ga. 32. 

Fairburn Banking Co. v. Citizens’ 
Bank of East Point, 93 S.E. 234, 20 
Ga.App. 732. 

Ill.—Kunde v. Prentice, 160 N.E. 193, 
329 Ill. 82. 

Peter Hand Brewing Co. v. Nau- 
seda, 210 Ul.App. 153—Thompson v. 
Chicago City Ry. Co., 205 Ill.App. 
471—Tindall v. Chicago & N. W. 
Ry. Co., 200 IlLApp. 556—Sherwood 
v. Smolt, 198 Ill.App. 508. 
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the affidavits in a statement , 77 settled case , 78 or¬ 
der of court , 79 or, if the proceeding is in equity, by 
certificate of evidence . 80 The record must also show 
that the affidavits were presented to, and considered 
by, the court . 81 

These rules have been applied to affidavits used 
in support of or on the hearing of an application or 
motion for a change of venue , 8,2 for a continu¬ 
ance , 83 for leave to amend , 84 for suppression of 
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depositions , 85 for judgments on the pleadings and 
evidence , 86 for a new trial , 87 and for leave to in¬ 
troduce further evidence ; 88 and they have also been 
applied to affidavits used in support of or on the 
hearing of an application or motion to vacate an or¬ 
der of dismissal , 89 to set aside or open a judgment 
or decree , 90 to impeach a judgment or decree , 91 to 
set aside or vacate a default , 92 to dismiss a bill of 
complaint , 93 or to set aside or vacate a sheriff’s 
sale . 94 


Ind.—Umbstead v. Preachers’ Aid 
Soc. of Northwest Indiana Confer¬ 
ence of M. £3. Church, 58 N.E. 2d 
441, 223 Ind. 96. 

Holmes v. Combs, 90 N.E.2d 822, 
120 Ind.App. 331. 

Ky.—Kentucky River Coal Corpora¬ 
tion v. Knott County, 39 S.W.2d 
190, 239 Ky. 18. 

Mass.—Norton v. Musterole Co., 127 
N.E. 431, 235 Mass. 587. 

Neb.—Frye v. Frye, 64 N.W.2d 468, 
158 Neb. 694—Reeker v. Reeker, 41 
N.W.2d 231, 152 Neb. 390—Macum- 
ber v. Gillett, 294 N.W. 854, 138 
Neb. 714—Berg v. Griffiths, 256 N. 
W. 44, 127 Neb. 501—State ex rel. 
Sorensen v. State Bank of Raven¬ 
na, 255 N.W. 549, 127 Neb. 338— 
Patterson v. Kerr, 254 N.W. 704, 
127 Neb. 73—First Trust Co. of 
Omaha v. Glendale Realty Co., 250 
N.W. 68, 125 Neb. 283. 

Ohio.—Wilder v. Martin, 81 N.E.2d 
630, 83 Ohio App. 209—Morrison v. 
Baker, App., 58 N.E.2d 708—Corpus 
Juris Secundum quoted in Willett 
v. New York Cent. R. Co., 54 N.E. 2d 
317, 318, 73 Ohio App. 59—Coldren 
v. May, 52 N.E.2d 528, 72 Ohio App. 
484. 

Or.—Tellkamp v. Mcllvaine, 199 P.2d 
246, 184 Or. 474—Shaughnessy v. 
Kimball, 212 P. 483, 106 Or. 484, 
motion denied 213 P. 135, 106 Or. 
587. 

Utah.—Corpus Juris quoted la Moul¬ 
ton v. Staats, 27 P.2d 455, 456, 83 
Utah 197. 

Wash.—Whitehead v. Satran, 225 P. 
2d 888, 37 Wash.2d 724—Welch v. 
Great Lakes Cas. Co., 176 P.2d 436, 
27 Wash.2d 117—Whittaker v. Wel¬ 
ler, 152 P.2d 957, 21 Wash.2d 716, 
opinion adhered to 155 P.2d 284, 21 
Wash.2d 716—Warner v. Hearst 
Publications, 148 P.2d 315, 20 Wash. 
2d 552—Davis v. Davis, 101 P.2d 
313, 3 Wash.2d 448—Cloquet v. De¬ 
partment of Labor and Industries 
of Washington, 80 P.2d 547, 195 
Wash. 178—Marsh v. West Fir Log¬ 
ging Co., 281 P. 340, 154 Wash. 137 
—Walker v. Walker, 276 P. 300, 151 
Wash. 480—Batchelor v. Palmer, 
224 P. 685, 129 Wash. 150—State 
Bank of Goldendale v. Beeks, 204 
P. 771, 119 Wash. 42—^Speckert v. 
Speckert, 147 P. 1141, 85 Wash. 229 


—Thurman v. Kildall, 141 P. 691, 
80 Wash. 283. 

4 C.J. p 145 note 27. 

Bill of exceptions is the only vehi¬ 
cle for bringing affidavit to an ap¬ 
pellate court. 

Or.—Harper v. Wilson, 200 P.2d 600, 
185 Or. 23. 

77. Wash.—Pierce County v. King, 
290 P.2d 462, 48 Wash.2d 43- 
Whitehead v. Satran, 225 P.2d 888, 
37 Wash.2d 724—Wheeler v. Wheel¬ 
er, 222 P.2d 400, 37 Wash.2d 159— 
Welch v. Great Lakes Cas. Co., 176 
P.2d 436, 27 Wash.2d 117—Whittak¬ 
er v. Weller, 152 P.2d 957, 21 Wash. 
2d 716, opinion adhered to 155 P.2d 
284, 21 Wash.2d 716—Warner v. 
Hearst Publications, 148 P.2d 315, 
20 Wash.2d 552—Davis v. Davis, 
101 P.2d 313, 3 Wash.2d 448—Loft- 
hus v. Cummings, 87 P.2d 283, 198 
Wash. 115—Cloquet v. Department 
of Labor and Industries of Wash¬ 
ington, 80 P.2d 547, 195 Wash. 178 
—Olson v. Hoar, 26 P.2d 86, 174 
Wash. 696—Keyes v. Ahrenstedt, 
287 P. 35, 156 Wash. 526—Walker 
v. Walker, 276 P. 300, 151 Wash. 
480—Thurman v. Kildall, 141 P. 
691, 80 Wash. 283. 

4 C.J. p 145 note 28. 

78. Mich.—Holton v. Holton, 75 N. j 
W. 97, 116 Mich. 669. 

79. Ala.—Diston v. Hood, 3 So. 746, 
83 Ala. 331. 

Affidavits held not to be considered 

(1) Affidavit, appearing in record 
but bearing clerk’s indorsement de¬ 
claring that there was no order en¬ 
tered of record filing such affidavit, 
could not be considered as part of 
record by court of appeals. 

Ky.—Brock v. Turner Fuel Co., 178 
S.W.2d 427, 296 Ky. 729. 

(2) On appeal from order denying 
motion by judgment debtors to com¬ 
pel judgment creditor to satisfy the 
judgment as to them, reviewing 
court could not consider affidavits 
not referred to in the order denying 
the motion and not identified as hav¬ 
ing been called to trial judge’s at¬ 
tention before his ruling on the mo¬ 
tion. 

Wash.—Johnson v. Stewart, 96 P.2d 
473, 1 Wash.2d 439. 

4 C.J. p 145 note 30. 
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80. Ill.—Schmidt v. Modern Wood¬ 
men of America, 261 Ill.App. 276— 
Velde v. Schrock, 253 Ill.App. 274— 
Sherwood v. Smolt, 198 Ill.App. 
508—Caveglia v. Vieno, 193 Ill. 
App. 398. 

4 C.J. p 145 note 31. 

81. Ky.—Carr Creek Community 
Center v. Home Lumber Co., 125 
S.W.2d 777, 276 Ky. 840. 

Mass.—Lakin v. Lawrence, 80 N.E. 

578, 195 Mass. 27. 

4 C.J. p 145 note 32. 

82. Neb.—Van Etten v. Kosters, 47 
N.W. 916, 31 Neb. 285. 

4 C.J. p 145 note 33. 

83. Ind.—Miller v. Coulter, 59 N.E. 
853, 156 Ind. 290. 

Neb.—Freeman v. City of Neligh, 53 
N.W.2d 67, 155 Neb. 651. 

4 C.J. p 145 note 34. 

84. Mont.—Borden v. Lynch, 87 P. 
609, 34 Mont. 503. 

4 C.J. p 146 note 35. 

85. Ark.—Wright v. Midland Valley 
R. Co., 163 S.W. 1151, 111 Ark. 196. 

Or.—State v. McDonald, 103 P. 512, 
104 P. 967, 106 P. 444, 55 Or. 419. 

86. Wash.—Anderson v. McGregor, 
78 P. 776, 36 Wash. 124. 

4 C.J. p 146 note 37. 

87. Cal.—Linforth v. San Francisco 
Gas, etc., Co., 103 P. 320, 156 C. 58, 
19 Ann.Cas. 1230. 

4 C.J. p 146 note 38. 

88. Colo.—Daum v. Conley, 59 P. 
753, 27 Colo. 56. 

Wash.—Lofthus v. Cummings, 87 P. 
2d 283, 198 Wash. 115. 

89. Ill.—O’Brien v. Lynch, 90 Ill. 
App. 26, followed in Van Pelt v. 
Dunford, 58 Ill. 145. 

Ohio.—Stine v. Atkinson, App., 82 N. 
E.2d 321. 

90. Ill.—Peter Hand Brewing Co. v. 
Nauseda, 210 Ill.App. 153. 

4 C.J. p 146 note 41. 

91. W.Va.—Townley v. Crickenberg- 
er, 63 S.E. 320, 64 W.Va. 379. 

92. Mont.—Smith v. Kirk, 138 P. 
1086, 48 Mont. 482. 

4 C.J. p 147 note 43. 

93. Ill. — Caveglia v. Vieno, 193 Ill. 
App. 398. 

94. Wash.—Thurman v. Kildall, 141 
P. 691, 80 Wash. 283. 
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Likewise, the rules have been applied to affidavits 
used to obtain an injunction 95 or the appointment 
of a receiver , 96 to sustain or dissolve an injunc¬ 
tion , 97 to obtain a writ of replevin , 98 to sustain, dis¬ 
charge, or dissolve an attachment , 99 to discharge a 
garnishee , 1 to quash a scire facias 2 or other process , 3 
or to correct the record of an inferior court ; 4 and 
they have been applied to affidavits in support of 
objections to jurisdiction , 5 affidavits of jurors intro¬ 
duced to impeach their verdict , 6 affidavits to impeach 
an award of arbitrators , 7 affidavits apparently used 
on the hearing of a mandamus proceeding , 8 and affi¬ 
davits filed in an intermediate court . 9 

It has been held that the court cannot consider 
such affidavits, although attached to, or contained 
in, the transcript and certified by the clerk . 10 


Limitations of general rule . While the general 
rule, as has just been stated, is one of the funda¬ 
mental doctrines of appellate procedure, and, as ap¬ 
pears from the host of citations, has been laid down 
in cases almost innumerable, yet there are certain 
well founded exceptions. Thus, where by statute or 
by order of court founded on statute an affidavit, 
in certain cases, is made a part of the record proper, 
it need not be brought up by bill of exceptions or 
statement . 11 It has been held that an affidavit filed 
with the clerk as a basis on which process is to be is¬ 
sued ministerially by him is, like an affidavit for 
publication, a part of the proceedings in the case 
and a part of the record proper . 12 Likewise, when 
an affidavit stands in place of a pleading, it is proper¬ 
ly brought up by the record ; 13 and in chancery affi- 


95. Ga.—Town of Fairburn v. Ed¬ 
mondson, 129 S.E. 108, 160 Ga. 792 
—Caldwell v. Sturdivant, 118 S.E. 
39, 155 Ga. 590—Rushing v. De 
Loach, 100 S.E. 571, 149 Ga. 483- 
Miller v. Crosby, 92 S.E. 646, 147 
Ga. 32. 

4 C.J. p 147 note 45. 

96. Or.—Horner v. Pleasant Creek 
Mining Corporation, 109 P.2d 1044, 
165 Or. 683. 

Wash.—Kennedy Drug Co. v. F. W. 
Keyes Drug Co., 109 P. 56, 58 
Wash. 499. 

4 C.J. p 147 note 46. 

97. Ohio.—Garner v. White, 23 Ohio 
St. 192. 

4 C.J. p 147 note 47. 

98. Neb.—Skow v. Locks, 91 N.W. 
204, 3 Neb.(Unoff.) 176. 

99. Wash.—State Bank of Golden- 
dale v. Beeks, 204 P. 771, 119 Wash. 
42. 

4 C.J. p 147 note 49. 

1. Neb.—Neff v. Kolb, 166 N.W. 195, 
102 Neb. 108. 

2. Ill.—McNamara v. People, 55 N. 
E. 625, 183 Ill. 164. 

4 C.J. p 147 note 50. 

3. Md.—Palmer v. Hughes, 36 A. 
431, 84 Md. 652. 

4. Ind.—Kellenberger v. Perrin, 46 
Ind. 282. 

5. Neb.—Gretsch v. Maxfield, 93 N. 
W. 934, 4 Neb.(Unoff.) 256. 

4 C.J. p 147 note 53. 

6. Colo.—Greeley Irr. Co. v. Von 
Trotha, 108 P. 985, 48 Colo. 12. 

4 C.J. p 147 note 54. 

7- Neb.—Sides v. Brendlinger,' 17 N. 

W. 113, 14 Neb. 491. 

4 C.J. p 147 note 55. 

8. Wis.—State v. Wolski, 92 N.W. 
360, 116 Wis. 71. 

9. Ill.—Plotke v. Chicago Title, etc., 
Co., 51 N.E. 754, 175 Ill. 234. 

10. Ill.—Thompson v. Chicago City 
Ry. Co., 205 • Ill.App. 471—Tindall 


v. Chicago & N. W. Ry. Co., 200 
Ill.App. 556. 

Ohio.—Corpus Juris Secundum quot¬ 
ed extensively in Willett v. New 
York Cent. R. Co., 54 N.E.2d 317, 
318, 73 Ohio App. 59. 

4 C.J. p 147 note 58. 

Affidavit In support of a motion fox 
preliminary Injunction is sufficiently 
preserved for review on appeal from 
an order dissolving the injunction, 
where the record shows that the or¬ 
der granting injunction specifically 
recites that the court had such affi¬ 
davit before it; but a recital that the 
court “read affidavits submitted by 
parties’* is insufficient to identify af¬ 
fidavits found in the files and certi¬ 
fied by the clerk and not by the 
judge, and such affidavits will be 
stricken on motion. 

Ill.—Gore v. National Association of 
Certified Public Accountants, 231 
Ill.App. 38. 

11. Ill.—Cline v. Junkin, 19 N.E.2d 
206, 298 Ill.App. 632. See Parks v. 
Western, 193 Ill.App. 284. 

Ohio.—Corpus Juris Secundum quot¬ 
ed extensively in Willett v. New 
York Cent. R. Co., 54 N.E.2d 317, 
318, 73 Ohio App. 59—Cameron v. 
Gordon, App., 33 N.E. 2d 1016. 
Wash.—Pierce County v. King, 290 
P.2d 462, 48 Wash.2d 43—White- 
head v. Satran, 225 P.2d 888, 37 
Wash. 2d 724—Welch v. Great 
Lakes Cas. Co., 176 P.2d 436, 27 
Wash.2d 117—Whittaker v. Weller, 
152 P.2d 957, 21 Wash.2d 716, opin¬ 
ion adhered to 155 P.2d 284, 21 
Wash.2d 716—Batchelor v. Palmer, 
224 P. 685, 129 Wash. 150. 

4 C.J. p 148 note 60. 

Showing by transcript 

Since the code permits service of 
summons or other notice by a pri¬ 
vate person and proof thereof by af¬ 
fidavit, an affidavit showing service 
of motion to vacate judgment was 
part of the record in the court be¬ 
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low, and is sufficiently shown by 
transcript of the record, it not being 
necessary to bring it to the supreme 
court by statement of facts or bill of 
exceptions. 

Wash.—Batchelor v. Palmer, 224 P. 
685, 129 Wash. 150. 

In note of submission 
Affidavits are properly before the 
appellate court, where specified in a 
note of submission and part of the 
file, although not marked filed. 

Ala.—Castleman v. Knight, 110 So. 
911, 215 Ala. 429. 

Hearing on ejx parte affidavits 

Ex parte affidavits on motion to 
quash service of summons, no rule 
to show cause or objection being 
made, are properly before the su¬ 
preme court. 

N.J.—Savage v. Saunders, 139 A. 897, 
6 N.J.Misc. 60. 

Trial without oral testimony 

(1) Affidavits in a case tried with¬ 
out oral testimony are properly 
brought up without a formal bill of 
exceptions. 

Or.—State v. McDonald, 274 P. 1104, 
128 Or. 684. 

Wis.—Barneveld State Bank of Bar- 
neveld v. Rongve, 280 N.W. 295, 
228 Wis. 293. 

(2) An affidavit which is clearly 
identified as part of a motion to 
which it is attached does not become 
a part of the record without being 
incorporated in the bill of excep¬ 
tions or statement of facts, unless 
the record affirmatively shows that 
no other evidence was considered by 
the trial court in ruling thereon. 
Wash.—Warner v. Hearst Publica¬ 
tions, 148 P.2d 315, 20 Wash.2d 
552. 

12. Kan.—Bryan v. Congdon, 87 P. 
1009, 54 Kan. 109. 

13. W.Va.—Miller v. White, 33 S.E. 
332, 46 W.Va. 67, 76 Am.S.R. 791. 

4 C.J. p 148 note 62. 
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davits used on the hearing may form part of the 
record , 14 and also affidavits recited in the judgment 
of the court below and thus appearing of record . 15 

Affidavit as exhibit . Where a copy of an affidavit 
was submitted to the court as an exhibit at the time 
of the argument and the record discloses that no 
objection was made thereto, and it was considered 
by the court without objection, the copy was proper¬ 
ly included in the record on appeal . 15 * 5 

Affidavits to support attachment . Wherever the 
validity of an attachment is involved or the juris¬ 
diction questioned, the affidavit and order of attach¬ 
ment are parts of the record, although not mentioned 
in declaration or bill . 16 

Affidavits never offered in evidence or called to 
the attention of the trial court, and filed for the 
first time in the appellate court, form no part of 
the record, and will not be considered on appeal . 17 

c. Depositions 

Although depositions are a part of the record without 
a bill of exceptions where statutes expressly so provide, 
and are a part of the record proper in equity, depositions, 
interrogatories, or the answers thereto are not ordinarily 
a part of the record proper, and to be considered on ap¬ 
peal must be incorporated into the record by some recog¬ 
nized means. 


Although depositions are a part of the record 
without a bill of exceptions where statutes express¬ 
ly so provide , 17 * 50 ordinarily depositions are not a 
part of the record proper , 18 and to be considered on 
appeal must be incorporated into the record by a 
bill of exceptions , 19 statement , 20 or other recognized 
means . 21 The necessity of preserving them by some 
appropriate method is not obviated by agreement 
of counsel , 22 by the certificate of the clerk , 23 or 
by reference to them in the judgment ; 24 nor is it 
sufficient merely to copy the deposition into the 
record . 25 Where the deposition is contained in the 
record and not in the statement of facts, etc., it 
may be stricken from the record on motion . 26 

If there is a sufficient identification by reference 
in the record to the depositions found among the 
papers in the cause certified up, this will be suffi¬ 
cient ; 27 but a reference by the clerk to the deposi¬ 
tions in other parts of the transcript, when copying 
the bill of exceptions, is not sufficient . 28 It has 
been held, however, that a deposition may be in¬ 
corporated by a skeleton bill of exceptions, if the 
bill so clearly identifies it that the clerk may insert 
it therein without fear of mistake . 29 It is not neces¬ 
sary, as a general rule, to incorporate the original 
deposition; ordinarily a copy is sufficient . 30 


14. Ga.—Cohen v. Meyers, 42 Ga. 
46. 

4 C.J. p 148 note 63. 

15. Ala.—Lee v. Davis, 16 Ala. 516. 

15.5 N.Y.—Whalen v. Corsi, 112 N. 
Y.S.2d 499, 279 App.Div. 1113, re- 
argument and appeal denied 115 N. 
Y.S.2d 311, 280 App.Div. 901. 

16. W.Va.—Miller v. White, 33 S.E. 
332, 46 W.Va. 67, 76 Am.S.R. 791. 
Affidavit and bond in attachment 

and defendant's traverse affidavit are 
pleadings which constitute the rec¬ 
ord proper, and have no place in a 
bill of exceptions. 

Fla.—Merchants’ Nat. Bank v. 
Grunthal, 20 So. 809, 38 Fla. 93. 

17. Cal.—Solomon v. Solomon, 257 
P.2d 760, 113 C.A.2d 149. 

Ill.—Bellinger v. Barnes, 79 N.E. 11, 
223 Ill. 121. 

Ind.—Ederer v. Wilbur Lumber Co., 
104 N.E.2d 581, 122 Ind.App. 3Q8. 

4 C.J. p 148 note 59. 

17.50 Ind.—Indiana Steel Products 
Co. v. Leonard, 118 N.E.2d 374, 124 
Ind.App. 592, transfer "denied 120 
N.R2d 27i; 233 Ind. 458. 

18. La.—Harris v. Alexandria Coca- 
Cola Bottling Co., App., 41 So.2d 93 
—rFackler v- T. 0-0 ant on Lumber 
Co., 133 So. -537,* 16 LsfcApp.. 672. 

<hvr-£ledder fv- Bernier, 173 P.2d 302, 
179 Or. 516. 


Wis.—Commerce Ins. Co. v. Merrill 
Gas Co., 72 N.W.2d 771, 271 Wis. 
159. 

4 C.J. p 148 note 66. 

Rejected depositions were not, in 
the absence of a formal bill of ex¬ 
ceptions, properly in the record, al¬ 
though physically attached. 

La.—Fackler v. T. C. Clanton Lum¬ 
ber Co., 133 So. 537, 16 La. App. 
572. 

19. Ark.—Moore Dry Goods Co. v. 
Thomas, 99 S.W. 66, 81 Ark. 332. 

Or.—Tellkamp v. Mcllvaine, 199 P. 
2d 246, 184 Or. 474. 

Wash.—Warner v. Hearst Publica¬ 
tions, 148 P.2d 315, 20 Wash.2d 
552. 

4 C.J. p 149 note 67. 

20. Wash.—Warner v. Hearst Pub¬ 
lications, 148 P.2d 315, 20 Wash.2d 
552—Kennedy Drug Co. v. F. W. 
Keyes Drug Co., 109 P. 56, 58 
Wash. 499. 

4 C.J. p 149 note 68. 

21. Ky.—Postal Tel. Cable Co. v. 
Louisville Cotton Oil Co., 122 S.W. 
852, 125 S.W. 266, 136 Ky. 843. 

4 C.J. p 149 note 69. 

22. Ark.—Moore v. Cairo, etc., R. 
Co., 36 Ark. 262. 

Fla.—Bacon v. Green, 18 So. 870, 36 
Fla. 325. 

23. Tex.—Hill eb rant v. Brewer, 6 
Tex, 45, 5,5 Arp.D. 757. 

4 C.J. p 149 note 71. 

m 


24. Ark.—Moore Dry Goods Co. v. 
Thomas, 99 S.W. 66, 81 Ark. 332. 

25. Ky.—Green v. National Bldg., 
etc.. Assoc., 64 S.W. 751, 23 Ky.L. 
1091. 

26. Tex.—Western Union Tel. Co. v. 
Kuykendall, Civ.App., 86 S.W. 61, 
reversed on other grounds 89 S.W. 
965, 99 Tex. 323. 

27. Fla—Bacon v. Green, 18 So. 870, 
36 Fla. 325. 

Ohio.—Washington Mut. Ins. Co. v. 

Reed, 20 Ohio 199. 

4 C.J. p 149 note 75. 

Where a deposition was in fact 
with the papers in the case at all 
times since its inception, and was 
treated and considered by all parties 
as having been filed, it must be con¬ 
sidered on appeal as part of the rec¬ 
ord in the case, and should have been 
embodied in the transcript as such 
by the clerk, although no formal or¬ 
der was made filing it in the case. 
Ky.—Robertson v. Robertson's 

Adm’r, 214 S.W. 972, 185 Ky. 503. 

28. Ky.—New York L. Ins. Co. v. 
Brown, 66 S.W. 613, 23 Ky.L. 2070 
—Young v. Louisville, etc., R. Co., 
7 Ky.L. 165. 

29. Ark.—Keith v. Herschberg Opti¬ 
cal Co., 2 S.W. 777, 48 Ark. 138. 

4 C.J. p 150 note 77. 

30. Ohio.—Brotherhood Acc. Co. v. 
Notter, 66 N.E. 528, 67 Ohio St. 
413. 
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§ 762 APPEAL & ERROR 

Interrogatories are not a part of the record , 31 
and neither are motions to strike the interroga¬ 
tories 32 or the answers thereto 33 unless made so by 
bill of exceptions or other recognized manner . 34 
Every presumption will be indulged in favor of the 
action of the court below in admitting or excluding 
interrogatories . 35 

Objections to a deposition will not be considered 
by the appellate court unless the deposition is be¬ 
fore the court by a bill of exceptions, or some other 
appropriate method , 36 showing the existence of the 
facts upon which the objection is based as constitut¬ 
ing the alleged error , 37 and in such a manner that 
the facts and exceptionable parts may be identified 
by the court . 38 The admission of a deposition in 
evidence is not reviewable unless all the evidence 
is before the appellate court . 39 In the absence of 
the deposition from the record, the presumption on 
appeal is in favor of the action of the court below . 40 

While the depositions may not have been fully 


considered by the court, where they were relevant 
to the merits of the motion, it has been held that 
the depositions were properly a part of the record 
on appeal , 40 * 5 and a similar rule has been applied 
with respect to a deposition which was not offered 
in evidence, but which when brought to the attention 
of the court was not objected to, nor controverted 
at any stage of the proceeding . 40 - 10 

Rejection or suppression . To review the rejec¬ 
tion or suppression of a deposition, such deposition 
must be properly embodied in the record , 41 unless 
the parties, by agreement, stipulate otherwise . 42 
Refusal to suppress a deposition, also, cannot be re¬ 
viewed unless the record contains the evidence and 
shows that the depositions were introduced in evi¬ 
dence . 43 

In suits in equity no bill is necessary to make 
depositions a part of the record, but it is sufficient 
if they are properly filed in the cause , 44 and identi- 


31. N.J.—Cetofonte v. Camden Coke 
Co., 75 A. 913, 78 N.J.Law 662, 27 
L.R.A.,N.S., 1058. 

4 C.J. p 151 note 90. 

32. Ind.—Kennedy v. Richardson, 
70 Ind. 524. 

4 C.J. p 151 note 91. 

33. Tenn.—Bejach v. Colby, 214 S. 
W. 869, 141 Tenn. 686. 

4 C.J. p 151 note 92. 

34. Ala.—Mobile, etc., R. Co. v. 
Hawkins, 51 So. 37, 163 Ala. 565. 

Ind.—Combs v. Pittsburgh, etc., R. 
Co., 58 N.E. 1064, 26 Ind.App. 6. 

35. Ill.—Gronlund v. Forsman, 124 
Ill.App. 362. 

36. Cal.—Glenmore Distilling Co. v. 
Craig, 60 P. 858, 128 C. 264. 

4 C,J. p 150 note 79. 

37. S.D.—Bern v. Bern, 55 N.W. 1102, 
4 S.D. 138. 

4 C.J. p 150 note 80. 

38. Ind.—Rodman v. Kelly, 13 Ind. 
377. 

4 C.J. p 150 note 81. 

33. Utah.—Mundt v. Commercial 
Nat. Bank, 99 P. 454, 35 Utah 90, 
136 Am.S.R. 1023. 

Wyo.—Corpus Juris cited in Myrin 
v. Konow, 14 P.2d 209, 44 Wyo. 
520. 

4 C.J. p 150 note 82. 

40. Colo.—Brown Hotel Co. v. 
Burckhardt, 56 P. 188, 13 Colo.App. 
59. 

D.C.—Meyer v. Rothe, 13 App.D.C. 
97. 

40.5 S.C.—Page v. North Carolina 
Mut. Life Ins. Co., 35 S.E.2d 716, 
207 S.C. 277. 

40.10 Mo.—Foerstel v. St. Louis 
Public Service Co. f App., 241 S.W. 
2d 792. 


41. Mo.—Three States Lumber Co. 
v. Rogers, 46 S.W. 1079, 145 Mo. 
445. 

4 C.J. p 150 note 84. 

42. N.C.—Womack v. Gross, 47 S.E. 
464, 135 N.C. 378. 

43. Iowa.—Teller v. Waterloo Equi¬ 
table Mut. L. Assoc., 78 N.W. 674, 
108 Iowa 17. 

4 C.J. p 150 note 86. 

Motion to suppress deposition as not 
part of record proper see supra § 
749. 

44. Ark.—Feldstein v. Feldstein, 

188 S.W. 2d 295, 208 Ark. 928- 
Woodruff v. Dickinson, 135 S.W.2d 
667, 199 Ark. 663—Bradley v. Holli¬ 
man, 202 S.W. 469, 134 Ark. 588— 
Sanders v. W. B. Worthen Co., 182 
S.W. 549, 122 Ark. 104. 

Ill.—Barnes v. Earle, 114 N.E. 168, 
275 Ill. 381. 

Velde v. Schrock, 253 Ill.App. 274 
—Benton State Bank v. Bennett, 
247 Ill.App. 252. 

Tenn.—Rose v. Brown, 143 S.W.2d 
303, 176 Tenn. 429. 

Rose v. Third Bank, 183 S.W.2d 
1, 27 Tenn.App. 553—Louisville & 
N. R. Co. v. Conasauga River Lum¬ 
ber Co., 153 S.W.2d 143, 25 Tenn. 
App. 157. 

W.Va.—Hodges v. Boggs, 110 S.E. 

823, 90 W.Va. 404. 

4 C.J. p 150 note 87. 

Where a cause was heard in chan, 
eery upon testimony taken ore tenus 
and reduced to writing, made a part 
of the record, and treated as deposi¬ 
tions, a bill of exceptions was not 
necessary. 

Ark.—Bradley v. Holliman, 202 S.W. 
469, 134 Ark. 588. 
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In proceedings to settle accounts 
as administratrix, a deposition could 
be considered by the supreme court 
on appeal, although not made a part 
of the bill of exceptions, the proceed¬ 
ings being governed by equity prac¬ 
tice, by which depositions are part 
of the record without any certificate 
of evidence. 

Ill.—Barnes v. Earle, 114 N.E. 168, 
275 Ill. 381. 

Certificate of evidence unnecessary 

Depositions taken and filed in 
chancery constitute a part of the 
record without incorporation in the 
certificate of evidence. 

Ill.—Velde v. Schrock, 253 Ill.App. 
274—Benton State Bank v. Ben¬ 
nett, 247 Ill.App. 252. 

4 C.J. p 150 note 87 [b]. 

Application to modify a divorce 
decree as to custody of a minor child 
is a chancery proceeding, and depo¬ 
sitions taken and duly filed become 
a part of the record without any for¬ 
mal bill of exceptions, and the 
court's order consolidating such mat¬ 
ter and the application for habeas 
corpus for possession of the child, 
and ordering them to be heard to¬ 
gether, necessarily made these depo¬ 
sitions a part of the record in the 
consolidated cases, so that they 
could be considered upon appeal. 
W.Va—Hodges v. Boggs, 110 S.E. 
823, 90 W.Va 404. 

In a removal proceeding against a 
justice of the peace, tried according 
to the forms of .chancery, testimony 
submitted by written stipulation, 
being equivalent to depositions, is 
a part of the record on appeal with¬ 
out a bill of exceptions. 

Tenn.—State v. Stillwell, 54 S.W.2d 
978, 165 Tenn. 174. 
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fied or noted as required by rule , 45 although it has 
been held that on appeal from a decree in chancery 
depositions contained in the record will be disre¬ 
garded unless set down in the note of evidence . 46 

Commissions, notices, and certificates to take 
depositions under rule of court may be omitted from 
the record . 47 

d. Foreign Laws and Decisions 

In order to determine the effect of a foreign judgment, 
all relevant foreign statutes should be a part of the rec¬ 
ord; and statutes and decisions of foreign jurisdictions 
must usually be incorporated into the record by bill of 
exceptions or the like. 

In order to determine the effect of a judgment 
obtained in another state, all relevant statutes of 
that state should be a part of the record ; 47 - 50 and 
in some jurisdictions the rule is that the statutes 
of other states cannot be considered unless em¬ 
braced in the bill of exceptions , 48 but in others it 
is held that a reference to such statutes in the bill 
of exceptions is sufficient . 49 It has been held, how¬ 
ever, that, where such laws are embodied in a 
master’s report, they will be considered as in the 
record - 50 

Decisions of another state which have not been 
introduced in evidence will not be treated as a part 
of the record on appeal . 51 Moreover, where such 
decisions are introduced to prove the law of the 
foreign state, it has been held that they must be 
found in hsec verba in the bill of exceptions . 52 


APPEAL & ERROR §§ 762-764 

§ 763. -Physical Objects 

Physical objects in evidence must be attached to the 
record, or, if too cumbersome, must be completely de¬ 
scribed to be in the record before the reviewing court. 

Physical objects offered and received in evidence 
at a trial but not attached to the record on appeal 
will not be considered as a part of the record on 
appeal . 53 When, however, a physical object, too 
bulky and cumbersome to be incorporated into, or 
transmitted with, the bill of exceptions, has been 
admitted in evidence, nothing less than a complete 
description of the object will suffice . 54 

§ 764. -Evidence on New Trial 

Although it has been held that it is not necessary that 
testimony offered or taken at previous hearings in the 
same case be formally offered in evidence at subsequent 
hearings in order to become a part of the record, the bill 
of exceptions in the record of a former appeal does not 
bring into the record the evidence on the second trial. 

Although it has been held that it is not necessary 
that exhibits or testimony, offered or taken at 
previous hearings in the same case, be formally 
offered in evidence at subsequent hearings in order 
to be a part of the record for purposes of an ap¬ 
peal , 54 - 50 the bill of exceptions in the record on a 
former appeal of a cause does not show what evi¬ 
dence was heard on the second trial, and, in the 
absence of a new bill containing such evidence, the 
court cannot determine whether there was error in 
rulings on instructions on the second trial . 55 . 


No order showing: making or filing 
Whatever may be the true rule 
with reference to the making of dep¬ 
ositions in an equity cause a part 
of the record on appeal, where the 
record shows that the cause was re¬ 
ferred to the stenographer to take 
proof but there is no order showing 
that he took any proof or that he 
filed any depositions, papers purport¬ 
ing to be depositions heard upon the 
trial, although sent up by the clerk 
with the transcript, cannot be con¬ 
sidered a part of the record. 

Ky.—Blatz Co. v. Stivers, 255 SW. 
699, 200 Ky. 801. 

Exhibits attached to deposition. 

As proceeding was in equity, ex¬ 
hibits which were attached to the 
deposition of a witness, although ex¬ 
cluded, should have been set out, or 
the substance thereof stated in the 
record. 

Mo.—Huggins v. -Davidson, 202 S.W. 
395, 274 Mo. 34 f , 

45. Ala.—Schiffer v. Tarver, 54 Ala. 
90. _ * 

Iowa.-—Green V. McFaddin, 5 Iowa 
' 549/ ' * "* 

4 C.J. p 151 note 88. «- 


Notation of exhibits 

The noting of depositions in a reg¬ 
ister’s note of testimony included a 
notation of exhibits referred to by 
the depositions, so that the exhibits 
could be considered in the case. 

Ala.—Dinsmoor v. Thomas, 73 So. 
820, 198 Ala. 481. 

46. Ala.—Schiffer v. Tarver, 54 Ala. 
90. 

Deposition not noted by the regis¬ 
ter in the note of testimony cannot, 
under a rule, be noticed on appeal or 
considered by the chancellor. 

Ala.—Mason v. American Mortg. Co., 
26 So. 900, 124 Ala. 347. 

47. Miss.—‘Yazoo & M. V. R. Co. v. 
M. Levy & Sons, 113 So. 325, 147 
Miss. 211. 

47.50 Tenn.—Graybar Elec. Co. v. 
New Amsterdam Cas. Co., 211 S. 
W.2d 903, 186 Tenn. 446. 

48. Mass.—Haines v. Hanrahan, 105 
Mass. 480. 

4 C.J. p 151 note 95. 

49. Or.—Gobbi -v. Dileo, 111 P. 49, 
113 P. 57, 58 Or. 14, 34 L.R.A.,N.S., 
951. 

50. Ill.—Clark v. Assets Realization 

I Co., 115 Ill.App. 150. . . « 
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51. Iowa.—Woodard v. Security Ins. 
Co. of New Haven, Conn., 207 N.W. 
351, 201 Iowa 378. 

52. Ill.—Davis v. Mosbacher, 252 Ill. 
App. 536. 

53. D.C.—Potomac Electric Power 
Co. v. Hemler, 47 App.D.C. 34. 

Incorporated by bill of exceptions 
see infra § 825. 

54. Ill.—Seaverns v. Lischinski, 82 
Ill.App. 298, affirmed 54 N.E. 1043, 
181 Ill. 358. 

4 C.J. p 139 note 83. 

54.50 Md.—Berman v. Berman, 62 A. 
2d 787, 191 Md. 699. 

55. Ky.—Tharp v. Chambers, 128 S. 
W. 67. 

Not brought up and not agreed to •. 

On appeal in an action for a'new 
trial, although the record in the'new 
action recites that, on the trial of the 
issues by the court, the stenogra¬ 
pher’s report of the evidence of .the 
first trial was read by both parties, 
the evidence on the former trial can¬ 
not be considered, where it is not 
brought up with the record and there 
is no agreement that the transcript 
filed on the original appeal may be 
I considered. 



§§ 765-768 APPEAL & ERROR 
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§ 765. -Evidence on Trial of Motion 

Unless brought in by bill of exceptions or some other 
authorized method, evidence on the hearing of a motion 
is no part of the record. 

Affidavits and other evidence introduced on the 
Tiearing of a motion are no part of the record on ap¬ 
peal unless brought in by bill of exceptions, state¬ 
ment of facts, or some other authorized mode ; 56 
and this rule has been applied to motions for a new 
trial , 57 for a nonsuit , 58 to correct journal entries , 59 
or to discharge a receiver . 60 

Motion to set aside judgment. An order of the 
trial court, granting or refusing an application to 
open, vacate, or set aside a judgment, will not be 
reviewed on appeal in the absence of the evidence 
before the trial court . 61 The evidence on the hear¬ 
ing of a motion to vacate a judgment is usually pre¬ 
served by bill of exceptions . 62 Where the purpose 
of the motion is to set aside a judgment as pre¬ 
maturely rendered before the term to which the 
case had been continued, and not to appeal from 
the merits, the evidence on the original trial is im¬ 
material and may be omitted from the bill of ex¬ 
ceptions . 63 

§ 766. -Demurrer to Evidence 

No bill of exceptions is necessary to review the rulings 
on a demurrer to evidence, because the demurrer incor¬ 
porates the evidence, according to some decisions, but 
others hold that assignments of error to such rulings can¬ 
not be considered without a bill of exceptions or the like. 

No bill of exceptions is necessary to review the 
rulings on a demurrer to evidence, because the de¬ 
murrer incorporates the evidence, according to some 
decisions , 64 but others hold that assignments of er¬ 
ror to the rulings on a demurrer to evidence can¬ 


not be considered without a bill of exceptions or 
case-made . 65 

How placed on record. The writing incorporat¬ 
ing the matters of fact and the formal demurrer 
should be transcribed on the minutes of the court 
and thereby become parcel of the record , 66 although 
a record entry showing that defendant demurred in 
writing to plaintiff’s evidence, and that plaintiff 
joined therein, is sufficient to make the demurrer a 
part of the record ; 67 but a mere recital by the 
clerk that there was such a demurrer is insuffi¬ 
cient . 68 

Grounds of objections made by plaintiff to a join¬ 
der in the demurrer to the evidence, as that the 
demurrer does not correctly state the evidence, are 
matters in pais, not part of the record proper, and 
may be evidenced to an appellate court only by bill 
of exceptions . 69 

§ 767- - Report on Reservation and Cer¬ 

tification of Case 

Facts essential to review of reservation of questions of 
law must be brought up by a bill of exceptions. 

Where statutory reserved questions of law are 
allowed, the facts essential for their review can be 
brought up only by a bill of exceptions . 70 

§ 768. Instructions 

a. In general 

b. Directing verdict or peremptory in¬ 

struction 

a. In General 

Instructions ordinarily are no part of the record prop¬ 
er, and must be brought into the record on appeal by bill 
of exceptions or some other authorized manner; and ob- 


Ky.—Flint v. Illinois Cent. R. Co., 97 
S.W. 736, 29 Ky.L. 1149. 

56. Neb.—Amos v. Eichenberger, 
186 N.W. 330, 107 Neb. 416. 

Ohio.—Corpus Juris Secundum cited 
in Simes v. Dayton-Xenia Ry. Co., 
App., 36 N.E.2d 517, 520. 

Okl.—Skelly Oil Co. v. Globe Oil Co., 
209 P. 321, 87 Okl. 225. 

Wash.—Nimey v. Nimey, 45 P.2d 949, 
182 Wash. 194. 

4 C. J. p 140 note 92. 

Affidavits used in support of mo¬ 
tions as no part of record proper 
generally see supra § 762 b. 

Interlocutory motions and rulings 
thereon as no part of record prop¬ 
er generally see supra §§ 744-757. 

57. Ala.—Woodward Iron Co. v. 
Earley, 25 So.2d 267, 247 Ala. 556. 

Mich.—McDonald v. Born, 80 N.W. 
575, 121 Mich. 595. 

4 C.JT, p 550 note 20. 


58. Mont.—Rooney v. Tong, 2 P. 
312, 4 Mont. 597. 

4 C.J. p 140 note 93. 

59. Neb.—Amos v. Eichenberger, 
186 N.W. 330, 107 Neb. 416. 

60. Okl.—Skelly Oil Co. v. Globe Oil 
Co., 209 P. 321, 87 Okl. 225. 

61. Ohio.—Lee v. Benedict, 92 N.E. 
492, 82 Ohio St. 302. 

4 C.J. p 140 note 95. 

62. Ohio.—Lee v. Benedict, supra. 

4 C.J. p 140 note 96. 

Petition to vacate a Judgment and 
affidavits in support thereof are no 
part of the record proper and must 
be brought up by bill of exceptions. 
Ill.—Kunde v. Prentice, 160 N.E. 193, 
329 Ill. 82. 

63. Mo.—Nordquist v. Armourdale 
State Bank, 19 S.W.2d 553, 225 Mo. 
App. 186. 


64. Va.—Lynchburg Foundry Co. v. 
Dalton, 93 S.E. 587, 121 Va. 480. 

4 C.J. p 139 note 85. 

65. Ill.—Crowe v. People, 92 Ill. 231. 
Mo.—Hemphill v. Morehouse, 142 S. 

W. 817, 162 Mo.App. 566. 

Okl.—Vannier v. Fraternal Aid As¬ 
soc., 140 P. 1021, 40 Okl. 732. 

66. Miss.—Stiles v. Inman, 55 Miss. 
469. 

67. W.Va.—Seldomridge v. Chesa¬ 
peake, etc., R. Co., 33 S.E. 293, 46 
W.Va. 569. 

68. Ill.—Lusk v. Parsons, 89 Ill. 
App. 380—Willisch v. Indianapolis, 
etc., R. Co., 10 IU.App. 402. 

4 C.J. p 140 note 89. 

69. Fla.—Loeffler v. West Tampa, 
46 So. 426, 55 Fla. 276. 

70. Pa.—Pittsburgh Cent. Bank v. 
Earley, 6 A. 236, 113 Pa. 477. 

4 C.J. p 140 note 91.' See also supra 
S 390. 
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jections to instructions will not be considered on appeal 
where such instructions do not appear as a part of the 
record. 

Instructions ordinarily form no part of the record 
but may be made so by bill of exceptions or other 
appropriate means ; 71 and it is well settled that ob¬ 
jections to instructions, given or refused, will not 
be considered on appeal where such instructions do 


APPEAL & ERROR § 768 

not appear of record . 72 If the court strikes out 
that part of the record purporting to contain the 
instructions, assignments of error thereto cannot 
be considered . 73 

Instructions are not made part of the record by 
being copied into the motion for a new trial , 74 by 
being spread on the minutes of the court and copied 


71. Ark.—Norton v. Hickingbottom, 
206 S.W.2d 777, 212 Ark. 581—Mc- 
Fadden v. A. B. Richards Medicine 
Co., 282 S.W. 353, 170 Ark. 1011. 

Conn.—Sheehan v. Sette, 33 A.2d 327, 
130 Conn. 295. 

Ga.—Kreisle v. Prudential Ins. Co., 
124 S.E. 819, 33 Ga.App. 23. 

Idaho.—Sweaney & Smith Co. v. 
American Cent. Ins. Co. of St. Lou¬ 
is, Mo., 206 P. 184, 35 Idaho 320— 
Sweaney & Smith Co. v. Hartford 
Ins. Co. of Hartford, Conn., 206 P. 
183, 35 Idaho 319—Sweaney & 

Smith Co. v. Reliance Ins. Co. of 
Philadelphia, Pa., 206 P. 183, 35 
Idaho 318—Sweaney & Smith Co. 
v. St. Paul Fire & Marine Ins. Co. 
of St. Paul, Minn., 206 P. 178, 35 
Idaho 303—Minneapolis Threshing 
Mach. Co. v. Peterson, 176 P. 99, 31 
Idaho 745. 

Ill.—National Can Co. v. Weirton 
Steel Co., 145 N.E. 389, 314 Ill. 280 
—Green well v. Hess, 131 N.E. 626, 
298 Ill. 459—Arnold v. Dodson, 112 
N.E. 70, 272 Ill. 377. 

Tir v. Shearn, 119 N.E.2d 406, 2 
Ill.App.2d 257—Strobl v. Ingels, 
245 Ill.App. 607—Bishop v. Gignan, 
223 Ill.App. 178. 

Ind.—Art Mosaic & Tile Co. v. St. 
Clair, 13 N.E.2d 317, 105 Ind.App. 
423—Williams v. Pittsburgh, C., C. 
& St. L. Ry. Co., 120 N.E. 46, 68 
Ind.App. 93. 

Ky.—Morton v. Chesapeake & O. Ry. 
Co., 41 S.W.2d 1110, 240 Ky. 199 
—Edwards v. Druien, 32 S.W.2d 
411, 235 Ky. 835—Cotton States 
Life Ins. Co. v. Spencer, 295 S.W. 
861, 220 Ky. 536—Denny v. Dar- 
raugh, 279 S.W. 1069, 212 Ky. 655 
—E. R. Spotswood & Son v. Wool- 
ford Bros., 250 S.W. 969, 199 Ky. 
287—Neely v. Strong, 217 S.W. 898, 
186 Ky. 540—Gardner v. Alexan¬ 
der, 169 S.W. 466, 159 Ky. 713. 

Me.—Smith v. Booth Bros. & Hurri¬ 
cane Isle Granite Co., 92 A. 103, 112 
Me. 297. 

Mass.—Harrington v. Joyce, 55 N.E. 
2d 30, 316 Mass. 187—Everett-Mor- 
gan Co. v. Boyajian Pharmacy, 139 
N.E. 170, 244 Mass. 460. 

Mo.—Wallace v. Woods, 102 S.W.2d 
91, 340 Mo. 452—Electrolytic 

Chlorine Co. v. Wallace & Tiernan 
Co., 41 S.W.2d 1049, 328 Mo. 782, 78 
A.L.R. 930. 

Fischman v. Kahn, App., 67 S.W. 
2d 776. 

N.J.—Union Garage Co. v. Wilner, 
120 A. 4, 98 N.J.Law 44JL 


N.M.—Baca v. Ojo del Espiritu Santo 
Co., 214 P. 764, 28 N.M. 499. 

Okl.—J. R. Watkins Co. v. Chap¬ 
man, 172 P.2d 768, 197 Okl. 466— 
Sanderson v. Caldwell, 110 P.2d 
608, 188 Okl. 450. 

Or.—Cathcart v. City of Marshfield, 
174 P. 138, 89 Or. 401. 

Tenn.—Gordon’s Transports, Inc. v. 
Bailey, App., 294 S.W.2d 313- 
Smith v. Combs, 3 Tenn.App. 229 
—Rhoton y. Burton, 2 Tenn.App. 
164—Cofer v. Cofer, 1 Tenn.App. 
538. 

Va.—Smith v. Withrow, 106 S.E. 694, 
129 Va. 668—New York, P. & N. R. 
Co. v. Chandler, 106 S.E. 684, 129 
Va. 695. 

W.Va.—Smith v. Morrison, 199 S.E. 
689, 120 W.Va. 481—Coal Run Coal 
Co. v. Cecil, 117 S.E. 697, 94 W.Va. 
116. 

4 C.J. p 151 note 98. 

Certiorari 

Instructions to the jury are not re¬ 
turned on appeal at common law, and 
unless brought up by bill of excep¬ 
tions or certiorari, cannot be consid¬ 
ered. 

N.J.—Union Garage Co. v. Wilner, 
120 A. 4, 98 N.J.Law 441. 

Mere designation 

There is no particular formal 
method by which the court may 
make instructions a part of the rec¬ 
ord by its order but the mere desig¬ 
nation of the instructions by letters 
or numbers, indicating that it was 
the purpose of the court to make 
them a part of the record without 
the incorporation of the instructions 
in the bill of exceptions, is not sufil- 
cient. 

Ky.—Pennyroyal Fair Ass’n v. Hite, 
243 S.W. 1046, 195 Ky. 732. 

Oral charg’d of the court not em¬ 
braced in the bill of exceptions can¬ 
not be considered on appeal. 

Ala.—Davis v. Clark, 98 So. 37, 19 
Ala.App. 468. 

Report of proceedings 

Proper place for instructions is in 
the report of the proceedings on the 
trial and not in the common-law rec¬ 
ord. 

Ill.—City of Chicago v. Callender, 71 
N.E.2d 643, 396 Ill. 371. 

Van Laaten v. Chicago Athletic 
Ass’n, 115 N.E. 2d 112, 351 Ill.App. 
373—Hall v. Koehler, 110 N.E.2d 
538, 349 Ill.App. 398—Thompson v. 
Otis, 20 N.E.2d 130, 299 Ill.App. 
620—Burns v. Kunz, 8 N.E.2d 360, 
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290 Ill.App. 278—Janelunas v. Chi¬ 
cago Fraternal Life Ass’n, 3 N.E. 
2d 86, 286 Ill.App. 219. 

72. Ala.—-Ensley Holding Co. v. Kel¬ 
ley, 158 So. 896, 229 Ala. 650. 

Colo.—Boggs v. Lumbar, 225 P. 266, 
75 Colo. 212. 

Ill.—Thompson v. Otis, 20 N.E. 2d 
130, 299 Ill.App. 620. 

Ky.—Owen Motor Freight Lines v. 
Russell’s Adm’r, 86 S.W.2d 708, 260 
Ky. 795. 

Or.—Cathcart v. City of Marshfield, 
174 P. 138, 89 Or. 401. 

Pa.—Pyle v. Finnessy, 118 A. 568, 
275 Pa. 54. 

Tenn.—Stafford v. Stafford, 1 Tenn. 
App. 477. 

4 C.J. p 152 note 99. 

73. Ky.—Latham v. Lindsay, 113 S. 
W. 878, 130 Ky. 669. 

Waiver by parties 

The parties, it has been held, may 
by their conduct waive the right to 
this showing. 

U.S.—Chapman v. Reynolds, R.I., 77 
F. 274, 23 C.C.A. 166. 

Remaining question 

Where the instructions have been 
stricken, the only remaining ques¬ 
tions for review are whether the 
pleadings support the judgment and 
the verdict is warranted by the 
proof. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. v. Dungan, 171 S.W. 1007, 162 
Ky. 36. 

74. Ark.—Booth v. St. Louis South¬ 
western Ry. Co., 281 S.W. 8, 170 
Ark. 801. 

Ind.—West v. Massachusetts Bond¬ 
ing & Insurance Co., 194 N.E. 187, 
101 Ind.App. 84. 

Okl.—Garrett v. Mayor, 216 P.2d 965, 
202 Okl. 602. 

Tenn.—Tennessee Cent. R. Co. v. 
Vanhoy, 226 S.W. 225, 143 Tenn. 
312. 

Gordon’s Transports, Inc. v. 
Bailey, App,, 294 S.W.2d 313— 
Brakebill & Hamilton v. South 
Knoxville Contracting & Construc¬ 
tion Co., 14 Tenn.App. 531—Nash¬ 
ville Railway & Light Co. v. Owen, 
11 Tenn.App. 19—Smith v. Combs, 
3 Tenn.App. 229. 

4 C.J. p 153 note 5. 

Oral instruction is not made part 
of the record by copying it into the 
motion for new trial. 

Ind.—Williams v. Pittsburgh, C. f C. 
& St. L. Ry. Co., 120 N.E. 46, 6S 
Ind.App. 93. 
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into the record or transcript , 75 by a mere recital in 
the judgment or order of the court , 76 by the mere 
report of the stenographer , 77 or by reason of the 
fact that the refusal to give instructions requested 
need not be excepted to under a statute . 78 The ap¬ 
pellate court, in response to a motion suggesting a 
diminution of the record, will not annex oral in¬ 
structions not made part of the record of the trial 
court . 79 


By statute in some states instructions need not be 
embodied in a bill of exceptions if other modes 
prescribed for bringing them into the record are 
carefully observed , 80 and in other jurisdictions the 
instructions are part of the record, without incor¬ 
porating them in a bill of exceptions . 81 

It is frequently required to be shown that an in¬ 
struction complained of was given, or that one ten¬ 
dered or requested was refused , 82 or at whose re- 


75. Ark.—Norton v. Hickingbottom 
206 S.W.2d 777, 212 Ark. 581. 

Ind.—Lake Brie, etc., R. Co. v. Hol¬ 
land, 69 N.E. 138, 162 Ind. 406, 63 
L.R.A. 948. 

Okl.—J. R. Watkins Co. v. Chapman, 
172 P.2d 768, 197 Okl. 466. 

Tenn.—Gordon's Transports, Inc. v. 

Bailey, App., 294 S.W.2d 313. 

4 C.J. p 153 note 6. 

Copied by clerk 

(1) Refusal of charges copied by 
the clerk in the record, but not in¬ 
corporated or mentioned in the bill 
of exceptions, cannot be made the 
basis of assignments of error. 

Ala.—Mitchell v. Bland, 67 So. 800, 
12 Ala.App. 453. 

(2) That an instruction appeared 
in the clerk's transcript, but not in 
the bill of exceptions, precluded its 
consideration as one given by the 
court. 

Ky.—U. S. Fidelity & Guaranty Co. 
v. Antle, 42 S.W.2d 1, 240 Ky. 243. 

76. Ky.—Tinsley v. White, 54 S.W. 
169, 21 Ky.L. 1151. 

4 C.J. p 153 note 7. 

77. Ind.—Marquadt v. Sieberling, 23 
N.E. 148, 121 Ind. 307. 

78. Mont.—Kleinschmidt v. McDer¬ 
mott, 30 P. 393, 12 Mont. 309. 

4 C.J. p 153 note 9. 

79. Or.—Casto v. Murray, 81 P. 388, 
883, 47 Or. 57. 

80. Ala.—Protective Life Ins. Co. v. 
Wallace, 161 So. 256, 230 Ala. 338. 

Ill.—Greenwell v. Hess, 131 N.E. 626, 
298 Ill. 459. 

Tex.—Redus v. Burnett, 59 Tex. 576. 
W.Va.—Crookshank v. Hall, 80 S.E. 

2d 330, 139 W.Va. 355. 

4 C.J. p 153 note 13. 

Bill of exceptions unnecessary 
Refusal of special charges is .re- 
viewable, although the charges did 
not appear in thp bill of exceptions. 
Ala.—Protective Life Ins. Co. v. Wal¬ 
lace, 161 So. 256, 230 Ala. 338. 

Xn chancery 

The rule in law cases that to be 
preserved as a part of the record all 
.motions, ii^fiuding motions for new 
trial and in arrest of judgment, and 
all instructions given and .refused by 
.the court, must be preserved in a bill 
of exceptions signed by the court and, 
filed as a part of the record, appiies 
in a chancery proceeding wherein' 


statute requires the submission of 
questions of fact to the jury; in the 
absence of a bill of exceptions or cer¬ 
tificate of evidence in such cases in 
chancery or of a stenographic report 
signed by the trial judge and made 
part of the record and containing a 
motion for new trial and instructions 
refused and given, no question can 
arise in the court of review on the 
sufficiency of the evidence to support 
the verdict or error reassigned for 
the giving or refusing of instruc¬ 
tions. 

Ill.—Greenwell v. Hess, 131 N.E. 626, 
298 Ill. 459. 

Xu Pennsylvania 

(1) The rule that error cannot be 
assigned to the charge unless it was 
reduced to writing from the stenog¬ 
rapher's notes and filed of record ap¬ 
plies to the points and answers, 
which are a part of the charge, as 
well as to the general charge. 

Pa.—Stine v. Pennsylvania R. Co., 
114 A 493, 271 Pa. 115. 

(2) Assignments of error based on 
a charge of the court cannot be re¬ 
viewed, where no exception was tak¬ 
en thereto before the jury retired, 
and even the taking of an exception 
will not suffice, unless it appears af¬ 
firmatively that appellant requested 
the charge to be reduced to writing | 
and filed of record. 

Pa.—Wolfe v. Scott, 119 A. 468, 275 
Pa. 343—Ward v. B. T. Babbitt, 
Inc., 113 A. 558, 270 Pa. 370. 

(3) Assignments of error to a part I 
of the charge and to the answer to a 
point submitted by appellant are not 
available, where appellant did not 
ask that the charge and the points 
with their answers should be written 
out and filed of record. 

Pa ..'-—William Zoller Co., v. Hartford 
Fire Ins. Co., 116 A. 359, 272 Pa. 
386—Duff v. Hamlin, 115 A. 829, 
272 Pa. 245—Maculuso v. Hum¬ 
boldt Fire Ins. Co. of Pittsburgh, 

~ 115 A 828, 271 Pa. 489:—Mooney v. 
Kinder, 115 A. 826, 271 Pa. 485— 
Keck v. Pittsburgh, H., B. & N. C. 
Ry. Co, 115 A 824, 271 Pa. 479- 
Ward v. B. T. Babbitt, Inc., 113 A. 
558,.270 Pa’. 370. 

(4) Where defendants excepted to’ 
affirmance of a point rel.atihg to a; 
charge byt, did not ask that the 
charge be filed of record, but this 1 
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was done by the plaintiff, the entire 
instruction including points answer¬ 
ed were put in position for review. 
Pa.—Pyle v. Finnessy, 118 A. 568, 
275 Pa. 54—Northern Trust Co. v. 
Huber, 118 A. 217, 274 Pa. 329. 

4 C.J. p 153 note 13 [e]. 

Statute not repealed 

Revised SM1911) art 1972, provid¬ 
ing that the charge, after presenta¬ 
tion of objections shall constitute 
part of the record and be regarded as 
excepted to and subject to revision 
without the necessity of bill of ex¬ 
ceptions, was not repealed by impli¬ 
cation by Acts 33d Leg. c 59, amend¬ 
ing Rev.St.(1911) arts 1974, 2061, 

relative to the presentation of objec¬ 
tions to the charge. 

Tex.—Gulf, T. & W. Ry. Co. v. Dick¬ 
ey, 187 S.W. 184, 108 Tex. 126. 

81. Colo.—Boggs v. Lumbar, 225 P. 
266, 75 Colo. 212, overruling La 
Plant v. Axelson, 209 P. 637, 72 
Colo. 95. 

Wis.—Klassa v. Milwaukee Gas 
Light Co., 77 N.W.2d 397, 273 Wis. 
176. 

4 C.J. p 154 note 14. 

When, filed by the clerk 
Utah.—Utah Optical Co. v. Keith, 56 
P. 155, 18 Utah 464. 

Copying of instructions 

If the bill of exceptions calls for 
the copying of the instructions, this 
is sufficient, although they are not 
carried into the bill in full. 

Mo.—Collins v. Crawford, 112 S.W. 
538, 214 Mo. 167, 127 Am.S.R. 661. 

Judgment roll 

Instructions are a part of the 
judgment roll and need not be in¬ 
cluded in a bill of exceptions. 
Mont.—Spencer v. Spencer, 79 P. 320, 
31 Mont. 631. 

4 C.J. p 154 note 14 Cc], [e]. 

Instructions given wholly in writ¬ 
ing, and filed in the cause, are a part 
of the record, and may be taken to 
the supreme court over the certificate 
of the clerk, and need not be em¬ 
bodied in a bill of exceptions under 
Remington & B. Code § 395. 

Wash.—Hofreiter v. Schwabland, .130 
P. 364, 72 Wash. 314. 

82. Ala.—Batson' v. State, 113 . So. 

300* 216 Ala. 275—Mobile Light & 
R. * Co: Gallasch, 97 So. 733, 210 

Ala. 219.* - ' ‘ ’ 
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quest the instructions were given , 82 * 5 and that the 
giving or refusing of the instruction be authenticat¬ 
ed by the signature of the judge . 83 If the statute 


provides that the instructions shall be incorporated 
in the record or judgment roll, they will not be con¬ 
sidered if presented only by the bill of exceptions or 


Parnell v. Farmers’ Bank & 
Trust Co., 77 So. 442, 16 Ala.App. 
292. 

Ariz.—Hunter v. Daze, 170 P. 788, 19 
Ariz. 310. 

Idaho.—Hoy v. Anderson, 227 P. 
1058, 39 Idaho 430. 

Ill.—Hall v. Koehler, 110 N.E.2d 538, 
349 Ill.App. 398—Thompson v. Otis, 
20 N.E.2d 130, 299 Ill.App. 620— 
Rosengren v. Manufacturers’ Nat. 
Bank of Rockford, 220 Ill.App. 608. 
Okl.—Doughty v. Laubach, 44 P.2d 
105, 172 Okl. 48-9. 

Tenn.—Freeze v. Continental Casual¬ 
ty Co., 5 Tenn.App. 261. 

Tex.—De Beque v. Ligon, Civ.App., 
286 S.W. 749, reversed on other 
grounds, Com.App., 292 S.W. 157 
—Cleburne St. Ry. Co. v. Dickey, 
Civ.App., 168 S.W. 475. 

4 C.J. p 152 note 2, p 153 note 3. 
Rulings not preserved 

Where error was assigned on the 
refusal of propositions of law, and, 
according to the abstract, appellant 
requested the court to hold certain 
propositions of law, which the court 
refused to do, and marked each prop¬ 
osition as refused, but in fact no 
such statement is made in the rec¬ 
ord, and no propositions of law are 
in the bill of exceptions, what there 
is in the record of that nature being 
in an entirely different place from 
that indicated by the abstract, and 
consisting of certain documents in 
the form of propositions of law, 
which were copied into the record 
by the clerk and had on the margin 
of each the word “Refused,” with the 
file mark of the clerk on them, no 
ruling of the court on the proposi¬ 
tions of law is preserved for review. 
Ill.—Rosengren v. Manufacturers’ 
Nat. Bank of Rockford, 220 Ill. 
App. 608. 

Effect of failure 

Failure to mark instructions “giv¬ 
en” or “refused” did not bring up for 
determination the question of the 
propriety of giving or refusing them, 
in view of the record. 

Ill.—Pate v. Rodman, 254 Ill.App. 
372. 

Presentation to court and. counsel 
A bill of exceptions must affirma¬ 
tively show that the special charge 
had been presented to the court and 
to opposing counsel within a reason¬ 
able time after they had the court’s 
general charge or it will not be con¬ 
sidered. 

Tex.—W. R. Case & Sons Cutlery Co. 
v. Folsom, Civ.App., 170 S.W. 1066. 

82.5 Ala.—Birmingham C o c a-C o 1 a 
Bottling Co. ' v. Sellers, 39 So. 2d 
706, 34 Ala_App. 355—Great Atlan¬ 
tic & Pacific Tea Co* V. Meeks, 38 


So.2d 891, 34 AlaApp. 241, certio¬ 
rari denied 38 So.2d 895, 251 Ala. 
576, followed in 39 So.2d 255, 34 
AlaApp. 308, 39 So.2d 256, first 
case, 34 Ala.App. 308, and 39 So.2d 
256, second case, 34 Ala.App. 309 
—Gorum v. Mott, 35 So.2d 381, 33 
Ala.App. 525. 

Ill.—City of Chicago v. Callender, 71 
N.E.2d 643, 396 Ill. 371. 

Hall v. Koehler, 110 N.E.2d 538, 
349 Ill.App. 398—Dorgan v. Grae- 
ber, 82 N.E.2d 398, 335 Ill.App. 503 
—Demske v. Crevie, 67 N.E.2d 424, 
329 Ill.App. 187—Horvat v. Opas. 
42 N.E.2d 867, 315 Ill.App. 229. 

Sufficient showing 

Record showed that instruction 
was given at defendant’s request so 
that plaintiff was not precluded from 
complaining thereof on appeal. 

Ill.—Wolfram v. Bennehoff, 56 N.E. 
2d 849, 324 Ill.App. 16. 

83. Ala—International Union, Unit¬ 
ed Auto., Aircraft and Agr. Imple¬ 
ment Workers of America, C.I.O. 
v. Russell, 88 So.2d 175, 264 Ala. 
456, certiorari granted 77 S.Ct. 213, 
352 U.S. 915, 1 L.Ed.2d 121—Smith 
v. Orr, 7 So.2d 294, 242 Ala. 566. 

Parnell v. Farmers’ Bank & 
Trust Co., 77 So. 442, 16 AlaApp. 
292. 

Okl.—City of Mangum v. Garrett, 192 
P.2d 998, 200 Okl. 274—Local Fed¬ 
eral Sav. & Loan Ass’n of Oklaho¬ 
ma City v. Sickles, 165 P.2d 328, 
196 Okl. 395—Louis Berkman Co. 
v. Unger Metals Corp., 121 P.2d 
606, 190 Okl. 101—Chowins v. Gyp¬ 
sy Oil Co., 95 P.2d 586, 185 Okl. 
630—Doughty v. Laubach, 44 P.2d 
105, 172 Okl. 42—Bennett v. Ameri¬ 
can Nat. Bank, 264 P. 912, 130 Okl. 
23—Perry v. Myers, 259 P. 556, 127 
Okl. 27—Wayne Tank & Pump Co. 
v. Harper, 247 P. 985, 118 Okl. 274. 
Tenn.—Toomey v. Gold, 12 Tenn.App. 
80. 

Tex.—Gowan v. Reimers, Civ.App., 
220 S.W.2d 331, error refused no 
reversible error—Medford v. Kim- 
mey, Civ.App., 298 S.W.' 140. 

“Given and excepted to” 

To have instructions given review¬ 
ed on appeal, exceptions must be 
noted thereto and signed by the trial 
judge, under a statute requiring that 
exceptions may be taken to the giv- I 
ing of an instruction by writing at 
the close of the instruction “given 
and excepted to,” which shall be 
signed by the judge. 

Okl.—Mercantile Trust Co. v. Ro¬ 
land, 288 P. 300, 143 Okl. 190— 

- Brown v. Nichols, 245 P. 850, 117 
Okl. 233—Hornstein v. Tarrington, 
237 P. 73, 110 Okl. 175—Security 
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Ben. Ass’n v. Lloyd, 222 P. 544, 97 
Okl. 39. 

Nature of rule 

(1) It has been held that error as¬ 
signed on instructions refused wild, 
be considered, although indorsements 
of refusal were not signed by the 
judge, where it clearly appears that 
they were offered at the proper time, 
were refused, and exceptions duly 
taken. 

Okl.—Williams v. Arends, 157 P. 313, 
57 Okl. 556. 

(2) Later cases, however, state 
that provisions of statute requiring 
that party excepting to instruction 
shall at close of instruction indorse 
whether instruction was given and 
excepted to or refused and excepted 
to and that same should be signed 
by judge are mandatory and essen¬ 
tial on appeal to urging of error 
in giving or refusing instruction. 

Okl.—Chaney v. Lackey, 230 P.2d 720, 

204 Okl. 398—Anthony v. Colvin, 
130 P.2d 819, 145 P.2d 384, 191 Okl. 
476. 

(3) The purpose of requiring spe¬ 
cial requested instructions to be 
signed by the party submitting or 
his counsel is to identify them, and 
where from the record requested 
charges were identified beyond a 
reasonable doubt, the statute was 
substantially complied with, and re¬ 
fusal to consider such instructions 
because unsigned was unwarranted. 
Tex.—Wichita Falls, Ranger & Fort 

Worth Ry. Co. v. Combs, Com.App., 
268 S.W. 447, modified on other 
grounds 283 S.W. 135, 115 Tex. 
405. 

Substantial compliance 
Where refused charges were in 
writing, and indorsed: “Rejected. J. 
M. R., Judge of Probate”—there was 
a substantial compliance with Acts 
(1915) p 815, to make the same 
grounds for a new trial and author¬ 
ize a review of the court's action in 
refusing them. 

Ala.—Howell v. Howell, 98 So. 630, 
210 Ala. 429. 

Signature after trial 
As against a contention that ex¬ 
ceptions to instructions were not 
properly taken in that they were in¬ 
dorsed on the several instructions 
objected to and exceptions were in¬ 
dorsed and allowed and signed by the 
court long after the trial, and there¬ 
fore came too late, notation- of excep¬ 
tions to instructions need not be in¬ 
dorsed on the written instructions 
before the case is given to the jury. 
Okl.—H. F. Wilcox Oil & Gas Co. v. 
Judeman, 101 P.2d 1050, 187 Okl. 
382. 
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statement . 84 It has been held, however, that where 
the record shows the motion for a peremptory in¬ 
struction and the ruling of the court thereon, this 
is sufficient, although the instruction is not’ set 
forth . 85 

Alternative method of incorporating instructions 
into record . Although instructions may be made 
part of the record on appeal by a bill of exceptions 


or order of court, under some statutes an alterna¬ 
tive method of incorporating them into the record 
is prescribed , 86 by which method a party excepting 
to the giving or refusal of instructions may, instead 
of taking a bill of exceptions, write on the margin 
or at the close of each instruction, “refused, and ex¬ 
cepted to,” or “given, and excepted to,” which 
memorandum shall be signed by the judge and dat¬ 
ed . 87 Under the statute this must be done before 


84. Ala.—Tennessee, A. & G. R. Co. 
v. Cavin, 77 So. 80, 16 Ala.App. 242. 

4 C.J. p 154 note 15. 

Only in bill of exceptions 

Where neither the oral charge of 
the court nor the refused charges 
are set out in the record, in accord¬ 
ance with Acts (1915) p 815, and ap¬ 
pear only in the bill of exceptions, 
assignments of error predicated 
thereon will not be considered. 

Ala.—Tennessee, A. & G. R. Co. v. 
Cavin, supra. 

85. Ky.—Wooten v. Martin, 131 S. 
W. 783, 140 Ky. 781, Ann.Cas.l912B 
407. 

Miss.—McCorkle v. Illinois Cent. R. 

Co., 57 So. 419, 101 Miss. 124. 
Peremptory instructions see infra 
subdivision b of this section. 

86. Ind.—Pennsylvania R. Co. v. 
Hemmer, 186 N.E. 285, 206 Ind. 311, 
rehearing denied 189 N.E. 137, 206 
Ind. 311—New York C. & St. L. R. 
Co. v. First Trust & Savings Bank, 
153 N.E. 761, 198 Ind. 376—City of 
Indianapolis v. Barthel, 141 N.E. 
339, 194 Ind. 273, rehearing over¬ 
ruled 142 N.E. 409, 194 Ind. 273— 
Thompson v. Miller, 107 N.E. 74, 
182 Ind. 545. 

Zollman v. Baltimore & O. S. W. 
R. Co., 121 N.E. 135, 70 Ind.App. 
395—Williams v. Pittsburgh, C., C. 
& St. L. Ry. Co., 120 N.E. 46, 68 
Ind.App. 93—Brown v. Guyer, 115 
N.E. 947, 64 Ind.App. 356—Stimson 
v. Krueger, 114 N.E. 885, 63 Ind. | 
App. 567—Deer v. Suckow Co., 110 
N.E. 700, 60 Ind.App. 277. 

'4 C.J. p 154 note 17. 

Recognized means 
Alleged errors in giving instruc¬ 
tions are not considered, where the 
instructions are not brought into the 
record by any recognized method. 

Ind.—Kanouse v. Ballard, 145 N.E. 

441, 82 Ind.App. 164. 

Order of court 

(1) Approved method of making 
instructions part of the record is by 
incorporating or setting them out in 
an order purporting to make them 
part of the record. 

Ind.—Pennsylvania R. Co. *v. Hem¬ 
mer, 186 N.E. 285, 206 Ind. 311, re¬ 
hearing denied 189 N.E. 137, 206 
Ind. 311. 

(2) Where an order is relied on to 
bring instructions into the record, 


the instructions must be incorporat¬ 
ed in the order. 

Ind.—Pennsylvania R. Co. v. Hem¬ 
mer, 189 N.E. 137, 206 Ind. 311. 

Western & Southern Life Ins. Co. 
v. Davis, 8 N.E.2d 393, 104 Ind.App. 
397. 

(3) An order to file instructions 
is not sufficient to make the excep¬ 
tion thereto a part of the record, but 
it must appear that the instructions 
were in fact filed. 

Ind.—Roach v. Cumberland Bank, 111 
N.E. 320, 60 Ind.App. 547. 

Bill of exceptions 

(1) The various other statutory 
methods of making instructions a 
part of the record in a civil action 
are not exclusive of the method by 
bill of exceptions. 

Ind.—Zollman v. Baltimore & O. S. 
W. R. Co., 121 N.E. 135, 70 Ind. 
App. 395. 

(2) The statute provides that 
pleadings, motions, and orders in re¬ 
spect thereto shall be entered and be¬ 
come a part of the record without 
any bills of exceptions, but that noth¬ 
ing shall prevent bringing into the 
record by bill of exceptions any mat¬ 
ter which under the common law 
would not be a part of the record 
without a bill; and hence a bill of 
exceptions showing .the action of the 
court in refusing to indicate, on re¬ 
quest, instructions that it would 
give to the jury, is part of the rec¬ 
ord. notwithstanding that motion was 
not shown by order book entry. 

Ind.—Southern Indiana Gas & Elec¬ 
tric Co. v. Beard, 143 N.E. 173, 81 
Ind.App. 272. 

Bill filed on last day 
Where a bill of exceptions disclos¬ 
es that it is in proper form and sub¬ 
stance, that it contains all instruc¬ 
tions given, tendered, and refused, 
etc., the filing of the bill of excep¬ 
tions on the day that the trial closed 
was a sufficient filing of the instruc¬ 
tions to make them a part of the rec¬ 
ord. 

Ind.—Zollman v. Baltimore & O. S. 
W. R. Co., 121 N.E. 135, 70 Ind.App. 
395. 

Exceptions taken orally to the giv¬ 
ing and refusal of instructions, and 
entered on the record, together with 
the instructions and recitals as to 
which were given and which refused, j 
sufficiently presented the court’s rul-1 
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ings thereon for review, although the 
instructions were not incorporated in 
a bill of exceptions, and memoranda 
as to which were given and which 
refused and the exceptions taken 
were not indorsed thereon. 

Ind.—Duckwall v. Davis, 142 N.E. 

113, 194 Ind. 670. 

Superseded statute 

In view of Acts (1907) c 283 (Burns 
St.Annot. [1914] § 561), which omits 
in amending Acts (1903) c 193 the 
section providing for making an oral 
instruction part of the record, an en¬ 
try in accordance with the supersed¬ 
ed statute did not make an oral in¬ 
struction part of the record. 

Ind.—Williams v. Pittsburgh, C., C. 
& St. L. Ry, Co., 120 N.E. 46, 68 
Ind.App. 93. 

Amendment 

Instructions are properly before 
the appellate court where the rec¬ 
ord, after motion and waiver of no¬ 
tice, was amended by a nunc pro 
tunc entry so as to contain instruc¬ 
tions, and no cross errors were as¬ 
signed. 

Ind.—Lowrance v. Lowrance^ 182 N. 

E. 273, 95 Ind.App. 345. 

At succeeding term 

Whether an instruction is oral or 
written there is no authority for 
making it a part of the record at a 
succeeding term of court more than 
seven months after the trial of the 
cause. 

Ind.—Williams v. Pittsburgh, C., C. 
& St. L. Ry. Co., 120 N.E. 46, 68 
Ind.App. 93. 

Order book entry 

Where record showed order book 
entry stating that all instructions 
given by the court of its own mo¬ 
tion and all instructions tendered by 
plaintiff and defendants were ordered 
filed and made part of record, "which 
is now done, to wit:" and transcript 
of instructions followed immediate¬ 
ly, instructions were properly in the 
record, as against contention that en¬ 
try was insufficient for lack of a mo¬ 
tion by one of the parties for an or¬ 
der of court making instructions 
part of the record. 

Ind.—Keeshin Motor Express Co. v. 
Glassman,'38 N.E.2d 847, 219 Ind. 
538. 

87. Ind.—Stewart v. Manship, 140 
N.E. 543, 193 Ind. 694. 

Illinois 3&nkers’ Life Ass’n v. 
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instructing the jury and after the close of the in¬ 
structions so requested . 88 If this method is adopt¬ 
ed, the provisions of the statute must be substantial¬ 
ly complied with to justify a review of the instruc¬ 
tions . 89 The record must show a memorandum 
signed by the trial judge identifying the instructions 
given and refused , 90 and the instructions them¬ 
selves must be signed by the judge , 91 and the record 
must affirmatively show that the instructions were 
filed as part of the record 92 in open court . 93 
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The refusal of tendered instructions not signed by 
appellant or his counsel will not be considered on 
appeal , 94 unless such instructions are brought into 
the record by special bills of exceptions . 95 

In order to make written instructions, given on 
the court’s own motion, part of the record, they 
must be signed as well as numbered and filed, pro¬ 
visions prescribing the method of identifying such 
instructions being mandatory . 90 The record must 


Armstrong*, 192 N.E. 901, 100 Ind. 
App. 696—Rudolph v. Ayde, 149 
N.E. 734, 84 Ind.App. 202—Indian¬ 
apolis Traction & Terminal Co. v. 
Gillaspy, 105 N.E. 242, 56 Ind.App. 
332. 

4 C.J. p 155 note 18. 

No formal order is required to 
make instructions part of the record 
if they are marked or if the memo¬ 
randum is signed by the judge as 
provided by statutes. 

Ind.—Pennsylvania R. Co. v. Hem- 
mer, 189 N.E. 137, 206 Ind. 311. 

88- Ind.—Liggett & Meyer Tobacco 
Co. v. Meyer, 194 N.E. 206, 101 Ind. 
App. 420. 

Made before instruction. 

Instructions not made part of the 
record by bill of exceptions were 
nevertheless reviewable, where it ap¬ 
peared that the trial judge’s memo¬ 
randum of instructions requested and 
refused was made before the jury 
was instructed. 

Ind.—Liggett & Meyer Tobacco Co. 
v. Meyer, supra. 

89. Ind.—Pennsylvania R. Co. v. 
Hemmer, 186 N.E. 285, 206 Ind. 311, 
rehearing denied 189 N.E. 137, 206 
Ind. 311—City of Indianapolis v. 
Barthel, 142 N.E. 409, 194 Ind. 273. 

Glaser v. Jones, 120 N.E. 44, 68 
Ind.App. 192—Indiana Quarries Co. 
v. Lavender, 116 N.E. 2, 64 Ind.App. 
415—Brown v. Guyer, 115 N.E. 947, 
64 Ind.App. 356—Roach v. Cum¬ 
berland Bank, 111 N.E. 320, 60 Ind. 
App. 547. 

4 C.J. p 155 note 19. 

“Excepted to” 

Where instructions were not mark¬ 
ed “excepted to” under Burns St.An- 
not.(1914) § 560, requiring instruc¬ 
tions to be marked in the margin “re¬ 
fused and excepted to” or “given and 
excepted to,” no question is present¬ 
ed on appeal concerning these in¬ 
structions. 

Ind.—Wabash Water & Light Co. v. 
Home Telephone Co., 138 N.E. 692, 
79 Ind.App. 395. 

Sufficient compliance 
Where instructions given and those 
refused are signed and ordered filed 
and made part of the record without 
a special bill, and appear at length in 
the record, followed by exceptions 
thereto and the i judged signature, 

4A C. J.S.—40 


there is a sufficient compliance with 
Burns St.Annot.(1914) § 561, to make 
them a part of the record, although 
it does not affirmatively appear that 
they were filed with the clerk. 

Ind.—New York, C. & St. L. R. Co. v. 
First Trust & Savings Bank of 
Whiting, 141 N.E. 521, 80 Ind.App. 
514. 

90. Ind.—Johnson v. Wilson, 5 N.E. 
2d 533, 211 Ind. 51. 

Schamahorn v. Gehlhausen, 163 
N.E. 289, 88 Ind.App. 93—Ogle v. 
Colbert, 137 N.E. 63, 79 Ind.App. 13 
—Gloser v. Jones, 120 N.E. 44, 68 
Ind.App. 192. 

4 C.J. p 155 note 20. 

Insufficient notation 

On appeal, where appellant at¬ 
tempted to save his exceptions with 
reference to instructions under 
Burns St.Annot.(1914) § 561, the 

numbers of those given and of those 
refused must be indicated in a memo¬ 
randum, signed by the judge, and 
they cannot be identified by marginal 
notes nor by memorandum following 
each signed by appellant’s attorney. 
Ind.—Glaser v. Jones, 120 N.E. 44, 68 
Ind.App. 192. 

Notation signed by counsel 
Where instructions given and re¬ 
fused were followed merely by a no¬ 
tation that they were given or re¬ 
fused and excepted to and signed 
only by appellant’s attorneys, it was 
held that they were not brought into 
the record under either Burns St.An- 
not.(1908) §§ 558, 560, 660, or § 561. 
Ind.—Patterson v. Chrisman State 
Bank, 102 N.E. 880, 55 Ind.App. 331. 

91. Ind.—Vandalia Coal Co. v. 
Temm, 92 N.E. 49, 175 Ind. 524, re¬ 
hearing denied 94 N.E. 881, 175 
Ind. 524. 

Browder v. Arsenal Building & 
Loan Ass’n, 38 N.E. 2d 867, 110 Ind. 
App. 242—Rudolph v. Ayde, 149 N. 
E. 734, 84 Ind.App. 202—Stone v. 
Travelers’ Ins. Co., 149 N.E. 454, 84 
Ind.App. 243—Grand Rapids & I. 
Ry. Co. v. Turner, 121 N.E. 295, 69 
Ind.App. 101. 

4 C.J. p 155 note 2L 

92. Ind.—Globe Life Ins. Co. of Il¬ 
linois v. Miller, 180 N.E. 689, 94 
Ind.App. 289—Ogle v. Colbert, 137 
N.E. 63, 79 Ind.App. 13—Glaser v. 

, Jones, 120 N.E. 44, 68 Ind.App. 192 
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—Stimson v. Krueger, 114 N.E. 885, 
63 Ind.App. 567. 

4 C.J. p 155 note 22. 

Insufficient showing 

An order book entry that minutes 
made on the instructions were filed 
and ordered made a part of the rec¬ 
ord does not sufficiently show that 
such instructions were filed so as to 
be a part of the record. 

Ind.—Glaser v. Jones, 120 N.E. 44, 
68 Ind.App. 192—Suloj v. Retlaw 
Mines Co., 107 N.E. 18, 57 Ind.App. 
302. 

Time of request 

The record must show, not only 
the filing of a written request that 
instructions he given, but also that 
the request was made before the com¬ 
mencement of the argument to the 
jury, and statements in the request 
cannot be looked to, to determine 
when it was made, especially when 
the record fails to show that it was 
filed. 

Ind.—Bougher v. Strauss Bros. Co., 
166 N.E. 250, 89 Ind.App. 474—Fol¬ 
som v. Buttolph, 143 N.E. 258, 82 
Ind.App. 283. 

93. Ind.—Glaser v. Jones, 120 N.E. 
44, 68 Ind.App. 192. 

4 C.J. p 155 note 23. 

94. Ind.—Johnson v. Wilson, 5 N.E. 
2d 533, 211 Ind. 51. 

Colt v. Hicks, 179 N.E. 335, 97 
Ind.App. 177—Sachs v. Blewett, 
App., 175 N.E. 676, reversed on oth¬ 
er grounds 185 N.E. 856, 206 Ind. 
151—Scott v. Brown, 157 N.E. 64, 
90 Ind.App. 367—Rudolph v. Ayde, 
149 N.E. 734, 84 Ind.App. 202. 
Signatures held sufficient 
Plaintiff’s signatures of his writ¬ 
ten request for instructions to jury 
and last of instructions tendered by 
him were sufficient to present ques¬ 
tion on appeal as to whether trial 
court erred in refusing such instruc¬ 
tions. 

Ind.—Lavengood v. Lavengood, 71 N. 
E.2d 626, reversed on other grounds 
73 N.E.2d 685, 225 Ind. 206. 

95. Ind.—Ward Bros. Co. v. Zim¬ 
merman, 166 N.E. 545, 89 Ind.App. 
353. 

96. Ind.—Hadley v. Atkinson, 84 Ind. 
64—-Dennerline v. Gable, 73 Ind. 
210—rSibbitt v. Stryker, 62 Ind. 41 
—Etter v. Armstrong, 46 Ind. 197. 
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also disclose an order of the court that the instruc¬ 
tions be made a part of the record, a mere recital 
that they are made a part of the record without 
any order authorizing it being insufficient ; 97 but, 
where they are incorporated in the bill of excep¬ 
tions, they need not be further signed by the 
judge . 98 

Where the instructions are incorporated in the 
bill of exceptions, the statutory provisions under 
consideration do not apply . 99 Furthermore, it has 
been held that instructions may not be brought up 
by original bill of exceptions . 1 

Requisite number of bills where instructions are 
refused simultaneously. Where a number of prayers 
for instructions to the jury are submitted to the 
trial court at the same time, the ruling of the court 
upon them is a single act, and only one bill of ex¬ 
ceptions should be taken . 2 

Where a modification of an instruction is assigned 
as error, it must appear from the record that the 
instruction was modified, and in what respect it was 
modified , 3 and that the alleged modification was 
prejudicial . 4 If a person desires to object to the 
modification of the instruction requested by him 
and to insist that the instruction as originally drawn 


was correct, he should have the instruction so 
marked, and that he refused to use it . 4 * 5 

Numbering or lettering . Instructions should be 
numbered or lettered in the record on appeal . 5 

A requested special issue must be filed ; 6 and it 
must affirmatively appear that the special requests 
were made after the delivery of the court’s general 
charge to the jury and before the jury returned 
their verdict . 6 * 5 The action of the court in refusing 
to submit a special issue is not a part of the record 
where the charge bears no indorsement of the trial 
judge and his ruling is in no way authenticated ; 7 
it must also, it has been held, be included in the bill 
of exceptions even though authenticated by the 
judge . 8 

b. Directing Verdict or Peremptory Instruction 

In order to present the action of the court in directing 
a verdict or giving a peremptory instruction, it is neces¬ 
sary to bring the court's direction to the Jury into the 
record by court order or any other legitimate method. 

In order to present the action of the court in di¬ 
recting a verdict or giving a peremptory instruc¬ 
tion, it is necessary to bring into the record the 
court’s direction to the jury in some legitimate 
method 9 and such direction may be brought into 


Federal Life Ins. Co. v. Bolinger, 
193 N.E. 681. 100 Ind.App. 371- 
Ogle v. Colbert, 137 N.E. 63, 79 Ind. 
App. 13—Goldberg v. Coffman, 133 
N.E. 10, 77 Ind.App. 42. 

4 C.J. p 155 note 24. 

Unsigned 

Where instructions given by the 
court on its own motion were not au¬ 
thenticated by the judge’s signature, 
they were not part of the record, and 
alleged errors therein could not be 
considered on appeal. 

Ind.—Federal Life Ins. Co. v. Boling- 
er, 193 N.E. 681, 100 Ind.App. 371. 
Dating unnecessary 

Since the statute does not require 
that instructions given by the court 
on its own motion be dated, instruc¬ 
tions given by the court on its own 
motion being signed by him although 
not dated are in the record on appel¬ 
lant’s exceptions thereto by signed 
memorandum. 

Ind.—Folsom v. Buttolph, 143 N.E. 
258, 82 Ind.App. 283. 

97. Ind.—Ogle v. Colbert, 137 N.E. 
63, 79 Ind.App. 13. 

4 C.J. p 155 note 25. 

98. Ind.—Lafayette v. Larson, 73 
Ind. 367. 

Home Ins. Co. v. Mathis, 32 N.E. 
2d 108, 109 Ind.App. 25. 

99. Ind.—Baker v. Gowland, 76 N.E. 
1027, 37 Ind.App. 364—Ayres v, 
Blevins, 62 N.E. 305, 28 Ind.App. 
lQL 


1. Ind.—Retsek v. Harbart, 96 N.E. 
386, 176 Ind. 441. 

Thieme, etc., Brewing Co. v. 
Kessler, 94 N.E. 338, 47 Ind.App. 
284. 

2. Md.—McCosker v. Banks, 35 A. 
935, 84 Md. 292. 

3. Idaho.—Wheeler v. Gilmore, etc., 

R. Co., 130 P. 801, 23 Idaho 479. 

4 C.J. p 155 note 30. 

4. Mass.—Hindle v. Healy, 90 N.E. 
511, 204 Mass. 48. 

4.5 Miss.—Mississippi Public Serv¬ 
ice Co. v. Collier, 183 So. 379, 183 
Miss. 271. 

5. Idaho.—Burns v. Getty, 24 P.2d 
31, 53 Idaho 347. 

Ill.—People ex rel. Department of 
Public Works and Buildings v. 
Hubbard, 189 N.E. 23, 355 Ill. 196. 
Record and abstract 

Instructions should be identified in 
the record on appeal as well as in the 
abstract by number or letter. 

Ill.—People ex rel. Department of 
Public Works and Buildings v. 
Hubbard, supra 

6. Tex.—Northwest Motors v. Muir- 
head, Civ.App., 68 S.W.2d 242. 

6.5 Tenn.—Central Produce Co. v. 
General Cab Co. of Nashville, 129 

S. W.2d 1117, 23 Tenn.App. 209. 

7. Tex.—Moody v. Castleberry, Civ. 
App., 151 S.W.2d 960—Cox v. City 
of Fort Worth, Civ.App., 102 S.W. 
2d 504* error dismissed—Texas & 
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P. Ry. Co. v. Foster, Civ.App., 58 S. 
W.2d 557. 

Must be marked “Refused” 

Failure to have a judge mark spe¬ 
cial issues “Refused” and officially 
sign the indorsement as required by 
statute precludes a consideration of 
them on appeal. 

Tex.—Moody v. Castleberry, Civ.App., 
151 S.W.2d 960—Farmers’ & Mer¬ 
chants’ State Bank of Lelia Lake v. 
Guffey, Civ.App., 255 S.W. 462. 

8. Tex.—Bost v. Biggers Bros., Civ. 
App., 222 S.W. 1112, dismissed for 
want of jurisdiction. 

9. Ind.—Town of Argos v. Harley, 
49 N.E.2d 552, 114 Ind.App. 290— 
Davis v. Dondanville, 26 N.E.2d 568, 
107 Ind.App. 665—Bunker v. Mon- 
tel, 1 N.E.2d 312, 102 Ind.App. 100 
—Singer v. Eckler Motor Co., 195 
N.E. 586, 100 Ind.App. 322—West v. 
Massachusetts Bonding & Insur¬ 
ance Co., 194 N.E. 187, 101 Ind.App. 
84. 

Okl.—City of Mangum v. Garrett, 192 
P.2d 998, 200 Okl. 274. 

4 C.J. p 158 note 47. 

Brought up like other Instructions 
Question to be presented for review 
on peremptory instruction must be 
brought into the record in the same 
manner as any other instruction. 

Ind.—Bunker v. Montel, 1 N.E.2d 312, 
102 Ind.App. 100—West v. Massa¬ 
chusetts Bonding & Insurance Co., 
194 N.E. 187, 101 Ind.App* 84—Wil- 
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the record by court order or bill of exceptions . 10 
Where the direction of a verdict is complained of, 
it is unnecessary to set out the precise words of the 
instruction; any order or direction by the court to 
that effect, if properly disclosed by the record, is 
sufficient to present such ruling on appeal . 11 


APPEAL & ERROR §§ 768-769 

§ 769. Proceedings on Reference 

Except fn chancery cases, and under provisions of 
some statutes, the order of reference, the report of the 
auditor, commissioner, or referee, and the proceedings re¬ 
lating thereto are ordinarily no part of the record proper, 
and must be preserved by bill of exception or other au¬ 
thorized means. 

Except in chancery cases , 12 and under provisions 


liams v. Pittsburgh, C., C. & St. L. 
Ry. Co., 120 N.E. 46, 68 Lad. App. 
93. 

Not marked “Given” 

A bill of exceptions stating that de¬ 
fendant requested a general charge 
in writing and made a motion that it 
be given, and that the court granted 
the motion, whereupon, before ver¬ 
dict, plaintiff took a nonsuit to re¬ 
view all adverse rulings, is sufficient 
to authorize review of the order 
granting motion, although the record 
did not show that the charge in writ¬ 
ing was presented to the trial judge 
and indorsed “Given” by him. 

Ala.—Sims v. Tigrett, 158 So. 326, 
229 Ala. 486. 

Not marked by clerk 

Directed verdict and judgment for 
a party was not erroneous because 
instruction directing verdict was not 
marked filed by clerk, where it was 
copied in record, and, in addition, the 
record showed that the party moved 
court to grant such an instruction, 
which motion was sustained. 

Miss.—North v. Delta Chevrolet Co., 
194 So. 478, 188 Miss. 252. 

10. Ind.—Western & Southern Life 

Ins. Co. v. Davis, 8 N.E.2d 393, 104 
Ind.App. 397—Bunker v. Montel, 1 
N.E. 2d 312, 102 Ind.App. 100- 

West v. Massachusetts Bonding & 
Insurance Co., 194 N.E. 187, 101 
Ind.App. 84. 

Court order 

A peremptory instruction was not 
made part of the record by court or¬ 
der, so as to be reviewabla, where the 
instruction was not set out in the or¬ 
der. 

Ind.—Singer v. Eckler Motor Co., 195 
N.E. 586, 100 Ind.App, 322. 

11. Ind.—Davis v. Mercer Lumber 
Co., 73 N.E. 899, 164 Ind. 413. 

12. Ill.—Meyer v. Meyer, 99 N.E.2d 
137, 409 Ill.' 316—Central Illinois 
Public Service Co. v. City of Sulli¬ 
van, 128 N.E. 326, 294 Ill. 101. 

Town of Ganeer, Kankakee Coun¬ 
ty v. Cleary, 1'4 N.E.24 283, 294 Ill. 
App. 546—Velde v. Schrock, 253 Ill. 
App. 274. 

Mo.—Martin v. Martin, 266 S.W. 336, 
218 Mo.App v 617. 

4 C.J. p 156 note 32. 

letter offered in evidence before a 
master, to whom was referred the 
cause under »stipulation„ to file the 
proof taken with the clerk pf the 
court, is a part of the record to be 


considered by the appellate court on 
an appeal from a decree based on the 
master’s report, where, although ob¬ 
jection to the competency of such 
letter was sustained, the master rul¬ 
ed that it should “remain with record 
for consideration of court,” there be¬ 
ing no objection to the identity or 
genuineness of the letter. 

Ill.—Lyon v. Oliver, 227 Ill.App. 511, 
reversed on other grounds 147 N.E. 
251, 316 Ill. 292. 

Where no oral testimony is heard 

by the court and the decree is based 
on the report of the master in chan¬ 
cery and the evidence submitted 
therewith such report, including the 
evidence submitted therewith, is a 
part of the record of that court which 
should remain there. 

Ill.—Pinkerton v. Pinkerton, 209 Ill. 
App. 393. 

Affidavits supporting a motion not 

contained in the master’s report, the 
motion not called to the court’s at¬ 
tention, and pleadings for which no 
leave was given to file, are not part 
of the record without a certificate of 
evidence. 

Ill.—Velde v. Schrock, 253 Ill.App. 
274. 

Report of proceedings not necessary ! 

Where by order of court or by stip¬ 
ulation of parties, original master’s 
report is to be incorporated in record 
on appeal, it is unnecessary to have 
report of proceedings at trial in or¬ 
der that original master's report may 
be certified by trial judge, since re¬ 
port of master when filed is part of 
record. 

Ill.—Amberg v. Meeker, 8 N.E.2d 62, 
290 Ill.App. 147. 

Report and findings 

The record on appeal should con¬ 
tain report and findings of the mas¬ 
ter, exceptions thereto and the mas¬ 
ter’s certificate of evidence. 

U.S.—Hunn v. Lewis, C.C.A.Iowa, 25 
F.2d 271, certiorari denied 49 S.Ct. 
30, 278 U.S. 631, 73 L.Ed. 549. 

Original report or copy 

(1) On appeal from a decree for 
complainant, the contention that the 
merits of the case could not be con¬ 
sidered because the original report 
of the master to whom the cause had 
been referred and the evidence taken 
by him were incorporated in the ap¬ 
pellate record instead of a copy 
thereof, is not sustainable in view of 
a statute which authorizes the incor¬ 
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poration of the master’s report in¬ 
stead of a copy in the record. 

HI.—Brdar v. Kamenjarin, 269 Ill. 

App. 351. 

(2) It was formerly held that the 
original report of the master and 
the evidence submitted therewith, be¬ 
ing a part of the record in the court 
below, should not be included in the 
transcript filed in the appellate court, 
there being no statute or rule of 
court by which either the original 
master’s report, the evidence taken 
and certified to by him, or the exhib¬ 
its introduced in connection with 
that testimony can be incorporated 
into the transcript of the record on 
appeal. App.Ct.Rules, rule 13, pro¬ 
viding for the inspection of original 
papers, does not authorize the inser¬ 
tion in the transcript of the original 
report of the master and the evidence 
submitted therewith, notwithstanding 
an order of the trial court, permitting 
such insertion, pursuant to a stipula¬ 
tion of the parties. 

Ill.—Pinkerton v. Pinkerton, 209 Ill. 

App. 393. 

4 C.J. p 156 note 35 [a]. 

Evidence before master 

(1) A master appointed with pow¬ 
er to hear evidence and employ ste¬ 
nographer to take evidence may in¬ 
corporate transcript of evidence as 
part of his report to the court, and, 
when that is done, the transcript be¬ 
comes part of record for purpose of 
appeal; where, however, master did 
not' sign amendment to his report 
purporting to incorporate stenogra¬ 
pher’s transcript of evidence taken 
before him, transcript did not become 
a part of record, and, in absence of 
compliance with statute relating to 
making transcript a part of record, 
transcript could not be considered 
by reviewing court on appeal. 

Miss.—Spitchley v. Covington, 177 

So. 31, 181 Miss. 678. 

(2) On appeal from final decree in 
equity suit, evidence heard by mas¬ 
ter and printed as part of record 
would be considered, so far as neces¬ 
sary, in deciding the issues, notwith¬ 
standing master was not ordered to 
report such evidence, where trial 
judge read transcript of evidence 
heard by master and identified such 
evidence by trial judge's certificate 
and subsequently filed further find¬ 
ings and rulings. 

Mass.—Spiegel v. Beacon Participa¬ 
tions, 8 N.E.2d 895, 297 Mass. 398. 
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of some statutes , 13 and in some jurisdictions where 
the terms of the reference are general and the audi¬ 
tor, commissioner, or referee, as the case may be, 
is required to make a general report on the whole 
case in order that a judgment may be entered 
thereon , 14 the order of reference, the report of the 
auditor, commissioner, or referee, and the proceed¬ 
ing relating thereto, constitute no part of the record, 
unless duly preserved of record by bill of excep¬ 
tions, statement, order of court, or other means pre¬ 
scribed for that purpose . 15 Especially is this true 
where the reference is to report facts, or evidence 
and facts . 16 The report of a referee, included in 


the transcript but not made a part thereof by a 
bill of exceptions, cannot be considered on appeal . 17 
Where error assigned to a judgment entered upon 
the report of a referee does not appear of record, 
it must be brought into it by the appropriate stat¬ 
utory method . 18 

Where findings of fact of an auditor are not by 
any agreement or order to be final, the auditor’s 
reports are no part of the record of the case on 
appeal . 18 - 5 In actions at law, however, where the 
court has appointed an auditor with the order that 
his findings of fact shall be final, the auditor be¬ 
comes the primary fact-finding tribunal, and his 


13. Cal.—Weaver v. Fickett, 238 P. 
87, 196 C. 401. 

N.Y.—In re Tillman, 251 N.Y.S. 341, 
232 App.Div. 575. 

4 C.J. p 156 note 33. 

Xn Georgia 

(1) An auditor’s report of the evi¬ 
dence taken by him on the hearing 
of a case constitutes a portion of the 
record of the case to which it per¬ 
tains. 

Ga.—McKenzie Trust Co. v. Bullard, 
132 S.E. 125, 35 Ga.App. 19. 

4 C.J. p 156 note 32 [a]. 

(2) It has been held, however, that 
stenographic transcript of evidence 
adduced at hearing before auditor 
was not necessary as part of the rec¬ 
ord before court of appeals on writ of 
error. 

Ga.—Haygood v. Smith, 56 S.E.2d 310, 
80 Ga.App. 461. 

In judgment roll 

The findings of the referee, to 
which exceptions were taken, should, 
under Code Civ.Proc. § 670, have been 
included in the judgment roll as the 
same was made up by the clerk of 
the trial court on appeal pursuant to 
§ 953a et sea. 

Cal.—Weaver v. Fickett, 238 P. 87, 
196 C. 401. 

Brodie v. Barnes, 132 P.2d 595, 56 
C.A.2d 315. 

Testimony and exhibits 

(1) On appeal from a determina¬ 
tion of referee and an order confirm¬ 
ing the determination, testimony and 
exhibits must be included in the rec¬ 
ord. 

N.Y.—In re Tillman, 251 N.Y.S. 341, 
232 App.Div. 575. 

(2) Where referee, in obedience to 
court’s order, reported evidence 
heard before him, evidence was made 
part of record and was reviewable. 
Okl.—Patton v. First Nat. Bank & 

Trust Co. of Muskogee, 56 P.2d 
1181, 176 Okl. 453. 

14. Cal.—Faulkner v. Hendy, 36 P. 
1021, 103 C. 15. 

4 C.J. p 156 note 34. 

Appeal from a judgment based 
wholly on the referee’s report, excep¬ 


tions thereto, rulings thereon, and 
pleadings, brings the report up for 
review without setting it out bodily 
in the bill of exceptions. 

Ill.—Rudolph-Christy Casket Co. v. 

Tancl, 244 Ill.App. 314. 

Report as original paper 

Although report of master commis¬ 
sioners could not be regarded as a 
bill of exceptions, it was an original 
paper in the cause and as such could 
be considered by the court of appeals 
on appeal in determining whether the 
law was properly applied to the 
facts set forth in the report. 

Ohio.—In re Miami Sav. & Loan Co., 
94 N.E.2d 570, motion sustained 117 
N.E.2d 179. 

15. Mass.—McMillan v. Gloucester, 
138 N.E. 718, 244 Mass. 150. 

Mo.—Kline Cloak & Suit Co. v. Mor¬ 
ris, 240 S.W. 96, 293 Mo. 478. 

Crowell v. Metta, 253 S.W. 205, 
213 Mo.App. 683. 

Ohio.—Woodward v. Brockell, 21 
Ohio Cir.Ct.,N.S. f 223. 

Wash.—Gerson v. Sussman, 30 P.2d 
379, 176 Wash. 564. 

4 C.J. p 156 note 35. 

Evidence 

Where a referee in a district court 
is not ordered to report evidence, 
but is ordered to hear the evidence 
and report his findings of fact and 
conclusions of law, the evidence so 
taken can only be made part of the 
record subject to review by having 
the referee sign a bill of exceptions 
containing the evidence. 

Okl.—Kingfisher Improvement Co. v. 
Board of County Com’rs of Jeffer¬ 
son County, 168 P. 824, 66 Okl. 220. 

Exhibits offered before a referee 
cannot be considered on appeal from 
an order overruling remonstrance to 
the referee's report unless annexed 
to the remonstrance. 

Conn.—Alishausky v. MacDonald, 167 
A. 96, 117 Conn. 138. 

Where an abstract of record en¬ 
tries made at the time showed that 
defendant excepted to the 'order 'send¬ 
ing the case to the referee and fo the 
order overruling defendant’s motion 
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to set aside such reference, such en¬ 
tries are no part of the record for re¬ 
view, where not made so by proper 
and timely bill of exceptions. 

Mo.—Kline Cloak & Suit Co. v. Mor¬ 
ris, 240 S.W. 96, 293 Mo. 478. 

Where a proceeding for abatement 
of taxes was referred to a commis¬ 
sioner under an agreement that his 
findings should be final, his report 
is no part of the record, unless em¬ 
bodied therein by report of the judge, 
by exceptions, or by agreement that 
it should be treated as case stated. 
Mass.—McMillan v. City of Gloucest¬ 
er, 138 N.E. 718, 244 Mass. 150. 
Case-made 

Where, under an order of reference, 
the referee was directed to take tes¬ 
timony, report findings and recom¬ 
mendations of law, and he filed his 
report to which was appended all 
evidence taken by him, which report 
was approved by the court, incorpo¬ 
rated in the case-made, which was 
acknowledged by appellee's attorneys 
as being a true, complete, and cor¬ 
rect transcript of all pleadings, mo¬ 
tions, orders, evidence, findings, deci¬ 
sions, reports, judgments, and pro¬ 
ceedings had, and that the same was 
a true and correct case-made, the 
evidence taken by the referee was a 
part of the record, and subject to re¬ 
view by the supreme court. 

Okl.—Wolfe v. Killingsworth, 207 P. 
443, 87 Okl. 106. 

16. Va.—Magarity v. Shipman, 7 S. 
E. 381, 82 Va. 806. 

4 C.J. p 156 note 36. 

17. Or.—Trummer v. Konrad, 51 P. 
447, 32 Or. 54. 

4 C.J. p 157 note 37. 

18. N.C.—Miller v. Groome, 13 S.E. 
840, 109 N.C. 148—Southern Fertil¬ 
izer Co. v. Reams, 11 S.E. 467, 105 
N.C. 283. 

4 C.J. p 157 note 38. 

18.5 Mass.—Gleason v. Hastings, 15 
N.E.2d 201, 300 Mass. 305—Phee- 
ney v. Malden Coal Co., 14 N.E.2d 
136, 300 Mass. 60—Norman v. 

Barnes, 11 N.E.2d 476, 298 Mass. 
434. 
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report is in effect a case stated and as such is of 
itself a part of the record . 18 - 10 

§ 770. Verdict, Interrogatories, and Answers 

Although there is some authority to the contrary, as 
a general rule verdicts, interrogatories, and the answers 
of the Jury are a part of the record proper. 

Although it has been held that the verdict can¬ 
not be considered in the absence of a bill of ex¬ 
ceptions , 18 * 50 as a general rule the verdict is part 
of the record proper, and the record is the appro¬ 
priate and only necessary place where it should ap¬ 
pear . 10 The verdict as recorded is the only one of 
which the appellate court will take cognizance . 20 
It can be gathered only from the language used in 
the record of the judgment which it is sought to 
correct, and a copy of a paper found in the tran¬ 
script and purporting to be a verdict will not be 
considered ; 21 nor is the written memorandum de¬ 
claring the verdict returned by the jury as their 
verdict a part of the record, or evidence of it . 22 It 
has been held that a sealed verdict , 23 or a verdict 
which has been set aside , 24 is not a part of the 
record. 

Special verdict, interrogatories, and answers . A 
special verdict has the effect of incorporating facts 


into the record and a bill of exceptions is not neces¬ 
sary to make it a part thereof . 25 So too interroga¬ 
tories and answers of the jury are held to be part 
of the record and therefore need not be incorporat¬ 
ed in a bill of exceptions 26 unless the interrogatories 
were rejected , 27 or the jury are discharged with¬ 
out agreeing , 28 or unless the interrogatories are 
not shown to have been properly submitted to the 
jury , 20 and that for this reason the record should 
show affirmatively in some way that the interroga¬ 
tories were submitted to the jury in the manner and 
under the circumstances contemplated by the stat¬ 
ute . 30 

It has been held that a refusal to strike out a spe¬ 
cial verdict is no part of the record proper , 31 and 
that motions and rulings with regard to special in¬ 
terrogatories are not part of the record unless pre¬ 
sented by a bill of exceptions or order of court , 32 
and that an exception to the ruling on a motion for 
judgment on answers to special interrogatories not¬ 
withstanding the general verdict presents such ques¬ 
tion to the supreme court without any bill of ex¬ 
ceptions . 33 

§ 771. Findings of Court 

Although there is authority that findings and rulings 
of the court are no part of the record, usually the written 


18.10 Mass.—Untersee v. Untersee, 
13 N.E.2d 29, 299 Mass. 417. 

18.50 Ill.—Pine Tree Lumber Co. v. 
Central Stock, etc., Exch., 140 Ill. 
App. 462, affirmed 87 N.E. 539, 238 
Ill. 449. 

4 C.J. p 157 notes 40, 41. 

19. Fla.—Holstun v. Embry, 169 So. 
400, 124 Fla. 554—Frost v. Dur- 
schlagr, 157 So. 188, 117 Fla. 100. 

Ind.—Corpus Juris cited in Straw v. 

State, 151 N.E. 695, 197 Ind. 606. 

4 C.J. p 157 note 39. 

Shown by postea 

Verdict as shown by the postea is 
a part of technical record. 

N.J.—Van Demark v. Sartorius, 7 A. 
2d 168, 122 N.J.Law 503. 

20. Ala.—Comer v. Jackson, 50 Ala. 
384. 

4 C.J. p 157 note 42. 

21. Cal.—Coleman v. Gilmore, 49 C. 
340. 

4 C.J. p 157 note 43. 

22. Mo.—Meeker v. Union Electric 
Light & Power Co., 216 S.W. 933. 

Pa.—Smith v. Snowden Tp., 34 A.2d 
515, 348 Pa. 187. 

4 C.J. p 157 note 44. 

Poll of Jury 

Where deputy clerk had authority 
to take verdicts after judge had 
withdrawn but no authority to poll 
the jury, poll of jury taken by depu¬ 
ty clerk was hot part of the verdict 
or record. 


N.J.—Van Demark v. Sartorius, 7 A. I 
2d 168, 122 N.J.Law 503. 

Minutes 

Where trial judge had withdrawn 
and return by the jury was under su¬ 
pervision of a deputy clerk who poll¬ 
ed the jury, minutes taken on return 
of verdict were not part of the rec¬ 
ord, since the posteas signed by the 
trial judge at nisi prius constitute 
the record of the proceedings there 
for the rolls of the supreme court. 
N.J.—Van Demark v. Sartorius, su¬ 
pra. 

23. Pa.—Rees v. Stilld, 38 Pa. 138. 
Wood Pav. Co. v. Bickel, 14 Fhila. 

152. 

24. Neb.—Galley v. Galley, 13 N.W. 
172, 13 Neb. 200. 

25. U.S.—Suydam v. Williamson, N. 
Y., 20 How. 427, 15 L.Ed. 978. 

Daube v. Philadelphia & R. Coal 
& Iron Co., Ill., 77 F. 713, 23 C.C. 
A. 420. 

Part of judgment roll 

Where trial court reached its con¬ 
clusions of law from facts found by 
jury by its special verdict, the spe¬ 
cial verdict was a proper part of the 
judgment roll. 

Nev.—Harper v. Lichtenberger, 92 P. 
2d 719, 59 Nev. 495. 

26. Ind.—Frank v. Grimes, 4 N.E. 
414, 105 Ind. 346. 

4 C.J. p 158 notes 49, 50. 
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27. Ga.—De Pauw v. Kaiser, 3 S.E. 
254, 77 Ga, 176. 

28. Ind.—Leffel v. Leffel, 35 Ind. 76. 

29. Ind.—Aiken v. Ising, 94 Ind. 
507. 

4 C.J. p 158 note 53. 

30. Ind.—Astley v. Capron, 89 Ind. 
167—Cleveland, etc., R. Co. v. Bow¬ 
en, 70 Ind. 478. 

4 C.J. p 158 note 54. 

Sufficient showing 

In Indiana, where the record shows 
that special interrogatories were an¬ 
swered by the jury and that their 
answers were returned with the gen¬ 
eral verdict, it need not further af¬ 
firmatively appear that the interroga¬ 
tories were submitted by the court to 
the jury, since the appellate court 
will presume that the lower court 
performed its plain statutory duty. 
Ind.—Pennsylvania Co. v. Meyers, 36 
N.E. 32, 136 Ind. 242. 

4 C.J. p 158 note 55. 

31. Ind.—Tague v. Owens, 38 N.E. 
541, 11 Ind.App. 200. 

32. Ind.—Pittsburgh, etc., R. Co. v. 
Indiana Horseshoe Co., 56 N.E. 766, 
154 Ind. 322. 

4 C.J. p 159 note 57. 

33. Ind.—Frank v. Grimes, 4 N.E. 
414, 105 Ind. 346. 

4 C.J. p 159 note 56. 
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and filed general finding or decision of the court is a part 
of the record proper. 

Although there is authority that findings and rul¬ 
ings of the court are no part of the record , 33 - 50 and 
a bill of exceptions, or a substitute therefor, may be 


necessary to make the findings of the court a part of 
the record on appeal , 34 except in equity cases , 35 
usually the general finding or decision of the court 
when reduced to writing , 36 signed , 37 and filed 38 is 
part of the record proper , 39 unless it has been filed 


33.50 Mass.—Meadows v. Town 
Clerk of Saugus, 133 N.E.2d 498, 
333 Mass. 760—Petition of Calan- 
tropio, 121 N.E.2d 668, 331 Mass. 
761—Kane v. Registrars of Voters 
of Fall River, 105 N.E.2d 212, 328 
Mass. 511—McManus v. City of 
Boston, 70 N.E. 2d 819, 320 Mass. 
585—City of Holyoke v. Zeloid 
Products Corp., 61 N.E.2d 330, 316 
Mass. 758—Harrington v. Joyce, 55 
N.E.2d 30, 316 Mass. 187 —Pequod 
Realty Corp. v. Jeffries, 51 N.E.2d 
308, 314 Mass. 713—Toff a v. Shaw, 
13 N.E.2d 378, 299 Mass. 516— 
Sheehan Const. Co. v. Dudley, 12 
N.E.2d 180, 299 Mass. 48. 

Exception to rule in land court cases 
see Registration of Land Titles § 
21 c (4) (a). 

34. Mass.—Watts v. Watts, 45 N.E. 
2d 273, 312 Mass. 442—Yoffa v. 
Shaw, 13 N.E.2d 378, 299 Mass. 516 
—Sheehan Const. Co. v. Dudley, 12 
N.E.2d 180, 299 Mass. 48—Powdrell 
v. Du Bois, 174 N.E. 220, 274 Mass. 
106—Everett-Morgan Co. v. Boya- 
jian Pharmacy, 139 N.E. 170, 244 
Mass. 460—Samuel v. Page-Storms 
Drop Forge Co., 137 N.E. 169, 243 
Mass. 133—Norton v. Musterole 
Co., 127 N.E. 431, 235 Mass. 587. 

4 C.J. p 159 note 59. 

Incorporated, in 1)111 

The trial judge’s fact findings and 
rulings of law, incorporated in a bill 
of exceptions, are part of the record. 
Mass.—Shannon v. Jacobson, 160 N. 
E. 245, 262 Mass. 463—Schmoll Fils 
& Co. v. S. L. Agoos Tanning Co., 
152 N.E. 630, 256 Mass. 195—New 
York Trust Co. v. Brewster, 134 N. 
E. 616, 241 Mass. 155. 

Under statutes 

(1) Under statute, providing that, 
when a case entitling either party to 
a trial by jury is tried by the court, 
the facts found by the court on which 
judgment is rendered shall be reduced 
to writing, be signed by a majority 
of the court and filed with the clerk, 
and that other or different facts at 
issue in a cause so tried, except such 
as relate to the admission or rej ection 
of evidence, shall not be allowed in a 
bill of exceptions, the supreme court 
is bound by the findings, and hence, 
where the findings are silent on a 
proposition contended for by appel¬ 
lee, the court cannot supplement 
them by an examination of the tran¬ 
script, or consider the proposition if 
not presented in some other proper 
way. 1 

Vt.—Grapes v. Rocque, 119 A. 420, 96 
Vt 286 . 


(2) Any concession of fact in the 
court below in a case triable by jury, 
but tried by the court, must, to be 
part of the record on appeal, be in¬ 
corporated in the findings of the 
court. 

Vt.—Powell v. Merrill, 103 A. 259, 92 
Vt. 124. 

(3) Supreme court cannot supply 
missing facts by an examination of 
the transcript, since the transcript 
does not enlarge the findings even 
though referred to therein, or in the 
bill of exceptions, and such rule ap¬ 
plies equally to cases at law and in 
equity. 

Vt.—Stetson v. Davidson, 126 A.2d 
921—State v. Malmquist, 40 A.2d 
534, 114 Vt. 96. 

(4) On exceptions, the extent to 
which subordinate facts may be re¬ 
ported lies in the sound discretion of 
the trial court, and it is the better 
practice to report them. 

Vt.—Turner v. Bragg, 35 A.2d 356, 
113 Vt. 393. 

35. Mass.—Darling - Singer Lumber 
Co. v. Commonwealth, 195 N.E. 
723, 290 Mass. 488—Boston Safe 
Deposit & Trust Co. v. Wickham, 
150 N.E. 223, 254 Mass. 471—Cork- 
ery v. Dorsey, 111 N.E. 795, 223 
Mass. 97. 

Findings of material facts, wheth¬ 
er filed voluntarily or in accordance 
with statutory mandate, are part of 
the record in equity. 

Mass.—Boston Safe Deposit & Trust 
Co. v. Wickham, 150 N.E. 223, 254 
Mass. 471. 

36. Ariz.—Haynie v. Taylor, 213 P. 
2d 684, 69 Ariz. 339. 

Tenn.—Freeman v. Freeman, 270 S. 
W.2d 364, 197 Tenn. 75—Findlay 
v. Monroe, 270 S.W.2d 325, 196 Tenn. 
690—Standard Life Ins. Co. of the 
South v. Adams, 126 S.W.2d 311, 
174 Tenn. 405—Tennessee Cent. R. 
Co. v. Foster, 80 S.W. 585, 112 
Tenn. 345. 

37. Tenn.—Freeman v. Freeman, 270 
S.W.2d 364, 197 Tenn. 75—Findlay 
v. Monroe, 270 S.W.2d 325, 196 
Tenn. 690—Nashville, C. & St. L. 
Ry. Co. v. Smith, 249 S.W. 377, 147 
Tenn. 453. 

4 C. J. p 159 note 61. 

38. N.M.—Clark v. Maisen, 255 P. 
404, 32 N.M. 246. 

Tenn.—Freeman v. Freeman, 270 S. 
W.2d 364, 197 Tenn. 75—Findlay v. 
Monroe, 270 S.W.2d 325, 196 Tenn. 
690—Nashville, C. & St. L. Ry. Co. 
v. Smith, 249 S.W. 377, 147 Tenn. 
453. 


Tex.—Continental Fire & Cas. Ins. 
Corp. v. Surber, Civ.App., 231 S.W. 
2d 750—Anderson v. Geraghty, Civ. 
App., 212 S.W.2d 972. 

4 C.J. p 159 note 62. 

Failure of the court to file conclu¬ 
sions of fact and law will not be con¬ 
sidered on appeal without a bill of 
exceptions. 

Tex.—Masterson v. Pullen, Civ.App., 
207 S.W. 537. 

Clerk’s indorsement omitted 
Where the judgment recites that 
the court made findings of fact which 
were filed in the case, and such find¬ 
ings were with the other filings with 
the word “Given” on them in the 
handwriting of the trial judge, and 
indorsed with the number of the case, 
although the clerk omitted to indorse 
the filing marks on them, the record 
sufficiently shows that the judge 
made the findings. 

Mo.—Lane v. Nunn, 243 S.W. 427, 211 
Mo.App. 280. 

39. Ariz.—Smart v. Staunton, 239 P. 
514, 29 Ariz. 1. 

Ill.—National Can Co. v. Weirton 
Steel Co., 145 N.E. 389, 314 Ill. 280. 

People v. Brewerton Coal Co., 253 
Ill.App. 414. 

N.M.—Martin v. Village of Hot 
Springs, 268 P. 568, 33 N.M. 396— 
Blake v. Hoover Motor Co., 212 P. 
738, 28 N.M. 371. 

N.Y.—Nassau County Trust Co. v. 
Saleeby, 276 N.Y.S. 481, 243 App. 
Div. 604. 

Tenn.—Freeman v. Freeman, 270 S. 
W.2d 364, 197 Tenn. 75—Findlay v. 
Monroe, 270 S.W.2d 325, 196 Tenn. 
690—Nashville, C. & St. L. Ry. Co. 
v. Smith, 249 S.W. 377, 147 Tenn. 
453. 

Crowder v. Stafford, 1 Tenn.App. 
529. 

4 C.J. p 159 note 63. 

Practice in equity analogous to that 
in law 

Since passage of code section re¬ 
quiring chancellor to make and file 
findings of fact, which become part 
of record, practice in equity is anal¬ 
ogous to practice in law where coutrt 
is requested to and finds the facts, 
and findings of chancellor become 
part of technical record and open £o 
review on his conclusions from facts, 
in absence of bill of exceptions. 

Tenn.—Ackerman v. Marable, 95 S.W. 

2d 1286, 20 Tenn.App. 141. 

Not finding of fact 
In an action by a copartnership for 
broker's commissions, a statement lpy 
the trial court, filed ten days before 
findings of fact were filed, that >t£e 
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after the expiration of the time allowed by law . 40 
The appellate court should not determine the legal 
questions that may be involved in advance of a 
proper finding of facts by the court below , 40 - 5 and 
where the court makes no findings a statement of 
facts made by the trial judge in rendering his oral 
decision is no part of the record even though printed 
therein . 41 

Default. Findings of fact and law, where the 


judgment is rendered on default, form no part of 
the judgment roll , 42 and the fact that the clerk in¬ 
cludes them therein and certifies them as a part 
thereof does not make them such . 43 

Special findings. In general, special findings of 
fact and conclusions of law found by the court are 
not a part of the record proper , 44 and cannot be 
made part of the record on appeal by merely copy¬ 
ing them into the transcript . 45 In some jurisdic- 


facts would support a judgment for 
the copartnership, but that judgment 
must be for defendant since the co¬ 
partnership had failed to prove it 
was duly licensed as a real estate 
broker, was not a finding of fact and 
not part of the record so as to sup¬ 
port an entry of judgment for the 
copartnership after the appellate 
court had reversed the trial court 
and held that individually licensed 
brokers doing business as a partner¬ 
ship could maintain an action for 
commissions. 

Cal.—Heinfelt v. Arth, 41 P.2d 191, 4 
C.A.2d 381. 

By reference 

A judgment entry reciting submis¬ 
sion to the court and findings of fact 
and conclusions of law brought the 
findings and conclusions into the 
journal entry by reference, permit¬ 
ting their consideration on appeal. 
Ohio.—Rottman v. Wernsing, 160 N. 
E. 491, 26 Ohio App. 383. 

Findings in memorandum 

A judgment was supported, not¬ 
withstanding the absence of formal 
findings, where the judge's memoran¬ 
dum, incorporated in the record, con¬ 
tained what amounted to a finding of 
facts, which were undisputed. 

N.J.—Lyczak v. Margulies, 151 A. 64, 
8 N.J.Misc. 549, affirmed 162 A. 590, 
109 N.J.Law 352. 

4 C.J. p 159 note 63 [a]. 

In Missouri 

(1) Where finding of facts and con¬ 
clusions of law are made, they are 
part of record proper in an action at 
law. 

Mo.—Wisdom v. Keithley, 167 S.W.2d 
450, 237 Mo. App. 76—Hannibal 

Rubber Co. v. Handlan, App., 295 
S.W. 806. 

(2) However, where exceptions are 
not saved the appellate court will not 
look into the evidence to ascertain 
whether the findings were complete 
or proper under the issues. 

Mo.—State ex rel. Funk v. Turner, 
App., 17 S.W.2d 986, transferred, 
see 42 S.W.2d 594, 328 Mo. 604. 

(3) Findings and conclusions be¬ 
coming detached from bill of excep¬ 
tions after presentation for signature 
will be considered as part of the rec¬ 
ord. 


Mo.—State ex rel. Funk v. Turner, 
supra. 

4 C.J. p 159 note 59 [dL 

(4) On review of equity case by 
writ of error, findings of fact of trial 
judge form no part of the record 
proper and the appellate court can¬ 
not consider whether they support 
the judgment. 

Mo.—Commission Row Club v. Lam¬ 
bert, App., 161 S.W.2d 732. 

Document designated “decision and 
decree,” which contained findings of 
fact and conclusions of law, more 
properly should have been designat¬ 
ed as "findings and conclusions" of 
trial court. 

Cal.—In re Norris' Estate, 177 P.2d 
299, 78 C.A.2d 152. 

40. Ark.—Sewell v. Harkey, 174 S. 
W.2d 113, 206 Ark. 28. 

Tex.—Carter v. Jenkins, Civ. App., 
282 S.W. 669—Robison v. Galloway, 
Civ.App., 278 S.W. 282—Southwest 
Nat. Bank of Dallas v. Cates, Tex. 
Civ.App., 262 S.W. 569—Sands v. 
Lemmerhirt, Civ.App., 262 S.W. 125 
—W. T. Carter & Bro. v. Bendy, 
Civ.App., 251 S.W. 265—Owen v. 
Smith, Civ.App., 203 S.W. 1171— 
Averill v. Wierhauser, Civ.App., 175 
S.W. 794—First Nat. Bank of 
Wichita Falls v. Zundelowitz, Civ. 
App., 168 S.W. 40. 

4 C.J. p 159 note 63 [g], p 160 note 64. 
Omission by clerk 

Where the findings of fact and con¬ 
clusions of law of the trial court 
were omitted by the clerk from the 
transcript, and appellants and ap¬ 
pellee agreed to have them incorpo¬ 
rated in a supplemental transcript, 
but the findings and conclusions were 
not filed within the time prescribed 
by statute, they are not before the 
court of civil appeals. 

Tex.—Patton v. Texas Pac. Coal & 
Oil Co., Civ.App., 225 S.W. 857, 
modified on other grounds Texas 
Pac. Coal & Oil Co. v. Patton, Com. 
App., 238 S.W. 202, rehearing over¬ 
ruled 240 S.W. 303. 

40.5 Minn.—State ex rel. Bradford 
v. District Court, 19 th Judicial 
Dist., 287 N.W. 491, 206 Minn. 645. 

41. Cal.—Curtin v. Black Oak De¬ 
velopment Co., 168 P. 1157, 35 C.A 

L 


Where no request was made for a 
written finding by trial court, oral 
comments made by judge in dispos¬ 
ing of case, which were taken down 
by court reporter and preserved in 
bill of exceptions, were not properly 
part of record to be considered on 
appeal. 

Tenn.—P. H. Reynolds & Co. v. Mc- 
Knight, 148 S.W.2d 357, 177 Tenn. 
228. 

42. Idaho.—Blandy v. Modern Box 
Mfg. Co., 232 P. 1095, 40 Idaho 356. 

4 C.J. p 160 note 65. 

43. Idaho.—Blandy v. Modern Box 
Mfg. Co., supra. 

44. Mo.—City of Webster Groves, to 
Use of Eddie, v. Hunt, App., 234 S. 
W. 1006. 

4 C.J. p 160 note 66. 

Filed too late 

Specific findings of fact and con¬ 
clusions of law filed after entry of 
final judgment were filed too late and 
findings could not be considered on 
appeal. 

N.M.—Damon v. Carmean, 104 P.2d 
735, 44 N.M. 458. 

In Nevada 

(1) Conclusions of law and deci¬ 
sions are no part of the judgment 
roll. 

Nev.—Bushard v. Washoe County, 
229 P.2d 156, 68 Nev. 217—Harper 
v. Lichtenberger, 92 P.2d 719, 59 
Nev. 495. 

4 C.J. p 160 note 66. 

(2) This rule applies regardless of 
whether the appeal is taken in equity 
or a case at law. 

Nev.—Harper v. Lichtenberger, su¬ 
pra. 

(3) Prior to the change of statute 
findings of fact were not part of the 
judgment roll. 

Nev.—Werner v. Babcock, 116 P. 357, 
34 Nev. 42. 

4 C.J. p 159 note 59. 

(4) Under the statute as changed, 
findings of fact constitute a part of 
the judgment roll. 

Nev.—McGill v. Lewis, 118 P.2d 702, 
61 Nev. 28—Hartford Mining Co. v. 
Home Lumber & Coal Co., 107 P.2d 
132, 61 Nev. 17. 

45. Mo.—State v. Lusk, 67 S.W. 711, 
I 98 MoAlPP. 680. 
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tions, however, special findings, properly authenti¬ 
cated, have been held to be a part of the record 
without being incorporated in a formal bill , 46 but 
a special finding of facts, not signed by the judge, 
or made part of the record, either by an order of 
court or by a bill of exceptions, amounts to no more 
than a general finding , 47 and the same is true of 
a special finding voluntarily made by the court 
without any request therefor by either party . 48 It 
has been held that, where no request has been made 
therefor, a finding of fact by the trial judge is no 
part of the record on appeal , 49 but that findings of 
fact on request, whether or not incorporated in the 
decision proper, are for the consideration of the 
appellate courts . 50 


Request or motion for findings and conclusions . 
It has been held that the request or motion for find¬ 
ings of fact and conclusions of law is no part of 
the primary record and must be brought up by bill 
of exceptions or other appropriate means ; 51 and 
that requested findings which are refused by the 
court should not be incorporated in the record prop¬ 
er . 52 It has been held, however, that a written re¬ 
quest or application to the trial court for an order 
affecting a party’s right to findings is a part of the 
record proper . 53 

§ 772. Proceedings on Motion for Arrest of 
Judgment 

A ruling on a motion in arrest of Judgment will not be 
considered on appeal unless the record contains the mo- 


46. Ind.—Massachusetts Bonding & 
Insurance Co. v. Indiana State 
Bank, 132 N.E. 693, 76 Ind.App. 608. 

4 C.J. p 160 note 68. 

Special finding in jury-waived case 
becomes part of the record the same 
as a special verdict, and a bill of ex¬ 
ceptions is not necessary to present 
the question of the sufficiency of a 
special finding to support the judg¬ 
ment. 

U.S.—Davis V. TJ. S., C.C.A.C 0 I 0 ., 67 
F.2d 737. 

As evidence of genuineness 

Special findings should be incorpo¬ 
rated in a bill of exceptions signed 
by the court as evidence of genuine¬ 
ness to the appellate court. 

Ind.—Wall v. Hutton, 173 N.E. 600, 92 
Ind.App. 705. 

47. Ind.—Paxton Realty Corp. v. 
Peaker, 9 N.E.2d 96, 212 Ind. 480. 

Popovich v. Yugoslav Nat. Home 
Soc., 18 N.E.2d 948, 106 Ind.App. 
195—McDowell v. Fletcher, 4 N.E. 
2d 577, 103 Ind.App. 165—Jordan v. 
Jordan, 136 N.E. 866, 78 Ind.App. 
617—Massachusetts Bonding & In¬ 
surance Co. v. Indiana State Bank, 
132 N.E. 693, 76 Ind.App. 608. 

4 C.J. p 160 note 69. 

Insufficient signing 

The act of the judge in signing the 
record at the end of the orders for 
the day, in which the special findings 
were incorporated in full, is not a 
signing of the special findings suffi¬ 
cient to entitle them to consideration 
on appeal. 

Ind.—Massachusetts Bonding & In¬ 
surance Co. v. Indiana State Bank, 
supra. 

Not "other papers” 

Special findings of fact and conclu¬ 
sions of law, although made and 
stated at the request of one of the 
parties, and filed by the court, are 
not within Acts (1915) p 134, provid¬ 
ing that "other papers’* filed or offer¬ 
ed to be filed, whether received by 
the court, refused, or stricken, * are 


part of the record from the time of 
filing. 

Ind.—Jordan v. Jordan, 136 N.E. 866, 
78 Ind.App. 617. 

Order of the trial court with refer¬ 
ence to alleged unsigned special find¬ 
ings of facts and conclusions of law, 
are insufficient to show that they 
were made part of the trial court rec¬ 
ord. 

Ind.—Jordan v. Jordan, supra 
Conclusions of law 

No question can be presented to ap¬ 
pellate court on conclusions of law 
not signed by trial judge, or embodied 
in bill of exceptions, or made part of 
record by order of court. 

Ind.—McDowell v. Fletcher, 4 N.E.2d 
577, 103 Ind.App. 165. 

48. Okl.—Watashe v. Tiger, 211 P. 
415, 88 Okl. 77. 

Showing request 

Against the contention that the 
finding was voluntary and not at the 
request of one of the parties, it is 
not necessary that a request for a 
special finding be shown in the rec¬ 
ord, other than in the finding itself. 
Ind.—Indianapolis Electric Supply 
Co. v. Lux, 130 N.E. 153, 77 Ind. 
App. 286. 

49. Tenn.—Weinstein v. Barrasso, 
202 S.W. 920, 139 Tenn. 593, L.R.A. 
1918D 1174. 

Tex.—Reyes v. De la Fuente, Civ. 
App., 15 S.W.2d 702. 

50. N.Y.—Nassau County Trust Co. 
v. Saleeby, 276 N.Y.S. 481, 243 App. 

4 Div. 604. 

4 C.J. p 160 note 70. 

Record should contain findings and 
requests to fend which have been 
passed on by the trial court. 

N.Y.—Nassau County Trust Co. v. 
Saleeby, supra. 

Where there were alterations or 
amendments made to proposed find¬ 
ings by the trial court, such changes 
should -be indicated in the record, but 
they may be printed on separate 
sheets. * 


N.Y.—Nassau County Trust Co. v. 
Saleeby, supra. 

51. Mass.—Petition of Calantropio, 
121 N.E.2d 668, 331 Mass. 761— 
Fitzgerald v. Spear, 86 N.E.2d 522, 
324 Mass. 382—Pequod Realty 
Corp. v. Jeffries, 51 N.E.2d 308, 314 
Mass. 713. 

Pa.—Thomas v. Johnson, Com.Pl. t 39 
Luz.D.Reg. 195, reversed on other 
grounds 52 A.2d 663, 356 Pa. 570. 

52. Cal.—C. O. Bashaw Co. v. Wood 
& Stevens, 236 P. 346, 72 C.A. 94. 

Converting findings into bill of ex. 
ceptions 

Where the trial court refused to in¬ 
corporate certain paragraphs in its 
findings, it was improper practice 
for appellant to cause the proposed 
findings to be incorporated in the rec¬ 
ord, and assign rulings of the trial 
court as error, the effect of which 
was the attempt to convert the find¬ 
ings into a bill of exceptions or state¬ 
ment of case. 

Cal.—C. O. Bashaw Co. v. Wood & 
Stevens, supra. 

Exceptions to refusal of the judge 
to find as requested, which the ap¬ 
peal record showed were not annexed 
to the motion or filed at the same 
time, will not be considered. 

Conn.—Walden v. Siebert, 128 A. 702, 
102 Conn. 353. 

53. N.M.—Pershing v. Ward, 262 P. 
177, 33 N.M. 91—Vosburg v. Carter, 
262 P. 175, 33 N.M. 86—Fulghum v. 
Madrid, 240 P. 990, 31 N.M. 91— 
Gradi v. Bachechi, 172 P. 188, 24 N. 
M. 100. 

Tenn.—Union Nat. Bank v. Fox, 148 
S.W.2d 381, 24 Tenn.App. 664. 

As a motion 

A wriuen request or application to 
the trial court for an order affecting 
a party’s right to findings of fact and 
conclusions of law is a "motion” and 
part of the record proper. 

NJS4.—Vosburg v. Carter, 262 P. 175,. 
$3 N.M. 86. 



4A C.J.S, 


tion, the grounds thereof, the evidence on the motion, if 
any, and the pleadings; and proceedings on motion in 
arrest will not be reviewed in the absence of a bill of 
exceptions unless the motion relates to matters apparent 
on the face of the record. 

A ruling on a motion in arrest of judgment will 
not be considered on appeal, unless the record con¬ 
tains the motion, the grounds thereof , 54 the evi¬ 
dence on the motion, if any , 55 and the pleadings in 
the cause . 56 Proceedings on motion in arrest will 
not, in the absence of a bill of exceptions, be re¬ 
viewed, as such motion can be brought up only by 
bill of exceptions , 57 although it has been held that 
where the motion relates to matters apparent on the 
face of the record, it is not necessary to present it 
by a bill of exceptions . 58 
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§ 773. Proceedings on Motion for New Trial 

a. In general 

b. Statement used on hearing 
a. In General 

Although there Is authority that the record must con¬ 
tain a copy of the notice of intention and show that such 
notice was filed, generally, neither a motion for a new 
trial nor the ruling thereon is a part of the record proper, 
but must be made a part thereof in some appropriate 
manner. 

Although there is authority that the record must 
contain a copy of the notice of intention and show 
that such notice was filed , 58 - 50 as a general rule 
neither the notice of motion for new trial , 59 the 
motion itself, nor the ruling of the court thereon, 
constitutes a part of the record proper, but must be 
duly incorporated therein by bill of exceptions or 
other proper mode of incorporation . 60 A mere 


54. Fla.—Holstun v. Embry, 169 So. 
400, 124 Fla. 554. 

Mo.—Young- v. Downey, 51 S.W. 751, 
150 Mo. 317. 

Merchants Exchange Bank v. 
Bankers Life Co. of Des Moines, 
Iowa, 104 S.W.2d 744, 231 Mo.App. 
674. 

4 C.J. p 161 note 71. 

55 . Ind.Terr.—Simon v. Aubrey, 64 
S.W. 575, 3 Ind.Terr. 680. 

4 C.J. p 161 note 72. 

56 . Vt.—Rand v. Bordo, 81 A. 251, 
85 Vt. 97. 

57 . Ala.—Wiggins v. Witherington, 
11 So. 539, 96 Ala. 535. 

4 C.J. p 161 note 74. 

58. Colo.—Daniels v. Denver, 2 Colo. 
669. 

Ind.—Midland R. Co. v. Smith, 35 N. 
E. 284, 135 Ind. 348. 

58.50 Mont.—Canning v. Fried, 139 
P. 448, 48 Mont. 560—Arnold v. 
Sinclair, 29 P. 1124, 12 Mont. 248— 
Rutherford v. Talent, 9 P. 886, 6 
Mont. 112—Gum v. Murray, 9 P. 
447, 6 Mont. 10—Helena First Nat. 
Bank v. McAndrews, 5 P. 279, 5 
Mont. 251. 

4 C.J. p 164 notes 86, 87. 

59. Nev.—Lindley & Co. v. Piggly 
Wiggly Nevada Co., 22 F.2d 355, 54 
Nev. 454. 

Or.— Corpus Juris Secundum quoted 
In Tellkamp v. Mcllvaine, 199 P.2d 
246, 248, 184 Or. 474. 

Utah.—Moulton v. Staats, 27 P.2d 
455, 83 Utah 197. 

Wyo.—“W” Sheep Co. v. Pine Dome 
Oil Co., 228 P. 799, 32 Wyo. 61. 

4 C.J. p 161 note 77. 

Notice not filed In time 
A proposed statement o,f facts pre¬ 
pared under Code Civ.Proc. § 661, 
providing for. such a statement sub¬ 
sequent to the ruling on .a motion for 
new trial, cannot be considered 


where the court had no jurisdiction 
over the motion for new trial be¬ 
cause the notice thereof was not 
filed in time. 

Cal.—Neale v. Morrow, 161 P. 1165, 
174 C. 49. 

60. U.S.—D. K. Jeffris Lumber Co. 
v. Howard Shipyards & Dock Co., 
C.C.A.Ind., 295 F. 513. 

Ala.—Campbell v. Rice, 12 So.2d 385, 
244 Ala. 144—Lee v. Diamond, 174 
So. 309, 234 Ala. 175—Stafford v. 
Jones, 141 So. 246, 224 Ala. 583— 
Law v. Ogle, 140 So. 393, 224 Ala. 
344—Southern Wood Preserving 
Co. v. McCamey, 118 So. 393, 218 
Ala. 201—Thomas v. Carter, 117 
So. 634, 218 Ala. 55—Batson v. 
State, 113 So. 300, 216 Ala. 275— 
Yates v. Barnett, 112 So. 122, 215 
Ala. 554—Central of Georgia Ry. 
Co. v. Wilson, 111 So. 901, 215 Ala. 
612—Ex parte Grace, 105 So. 707, 
213 Ala. 550—Birmingham Water¬ 
works Co. v. Justice, 86 So. 289, 
204 Ala. 547—Stokes v. Hinton, 72 
So. 503, 197 Ala. 230. 

Central of Georgia Ry. Co. v. 
Jessie, 128 So. 116, 23 Ala.App. 613 
—Central of Georgia Ry. Co. v. 
Burkett, 124 So. 404, 23 Ala.App. 
294—Farmers* Bank of Luverne v. 
Gibson, 108 So. 628, 21 Ala.App. 
389—Cox v. City of Birmingham, 
108 So. 622, 21 Ala. App. 341, cer¬ 
tiorari denied 108 So. 625, 214 Ala. 
584—Alabama Fuel & Iron Co. v. 
Courson, 101 So. 638, 20 Ala. App. 
312, reversed on other grounds Ex 
parte Alabama Fuel & Iron Co., 101 
So. 642, 212 Ala. 1—Mangino v. 
Todd, 98 So. 323, 19 Ala.App. 486— 
Benton Mercantile Co. v. Boyette, 
81 So. 856, 17 AlaApp. 78—Elliott 
v. Davis, 81 So. 139, 16 AlaApp. 
647—Empire Clothing Co. v. Rob¬ 
erts, Johnson & Rand Shoe Co., 75 
So. 634, 16 AlaApp. 86, certiorari 
denied Ex parte Empire Clothing 
Cq,» 76 So. 995, 200 Ala 697. 
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Cal.—Mills v. Brady, 196 P. 776, 185 
C. 317—Lincoln County Bank v. 
Fetterman, 149 P. 811, 170 C. 357. 
Fla—Peavy-Wilson Lumber Co. v. 
Baker, 4 So.2d 333, 148 Fla 296— 
Holstun v. Embry, 169 So. 400, 124 
Fla 554—Citizens' Bank of Willis- 
ton v. Williams, 110 So. 252, 91 Fla. 
589—Alexander v. Rhine, 82 So. 
831, 78 Fla 313. 

Ill.—Foreman-State Trust & Savings 
Bank v. Demeter, 179 N.E. 465, 347 
Ill. 72—Anderson v. Karstens, 130 
N.E. 338, 297 Ill. 76. 

Clark v. Hoering-Buchholz Co., 
254 IlLApp. 60—Baldwin Co. v. 
Darnell, 213 IlLApp. 589—Ring- 
holm v. Fitzgerald, 208 Ill.App. 268 
—Thompson v. Chicago City Ry. 
Co., 205 IlLApp. 471. 

Ky.—Wilson v. Louisville & N. R. 

Co., 77 S.W.2d 416, 257 Ky. 144. 
Mo.—In re Hukreda*s Estate, 172 S. 
W.2d 824—Shanks v. St. Joseph 
Finance & Loan Co., 163 S.W.2d 
1017, transferred, see, 170 S.W.2d 
135, 237 Mo.App. 1050—Electrolytic 
Chlorine Co. v. Wallace & Tiernan 
Co., 41 S.W.2d 1049, 328 Mo. 782, 
78 A.L.R. 930—Perringer v. Un¬ 
known Heirs of Raub, 254 S.W. 
703, 300 Mo. 635—Leahy v. Mer¬ 
cantile Trust Co., 247 S.W. 396, 
296 Mo. 561—West v. Burke, 228 
S.W. 775, 286 Mo. 358—Harrison v. 
Punch, 222 S.W. 132—State ex inf. 
Wright v. Morgan, 187 S.W. 54, 268 
Mo. 265—McKee v. Donner, 168 S. 
W. 1198, 261 Mo. 378—Haggerty v. 
Ruth, 168 S.W. 587, 259 Mo. 221. 

Brown v. Reichmann, 164 S.W.2d 
201, 237 Mo.App. 136—Merchants 
Exchange Bank v. Bankers Life 
Co. of Des Moines, Iowa, 104 S.W. 
2d 744, 231 Mo.App. 674—Sharon v. 
Kansas City Granite & Monument 
Co., App., 69 S.W.2d 323—Fischman 
v. Kahn, App., 67 S.W.2d 776— 
Rees v. Burrell, 55 S.W.2d 1003, 
227 Mo.App. 618—Burk v. Burk, 39 
S.W.2d 454, 225 Mo.App. 746—Lane 
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v. Lane, App., 17 S.W. 2d 584— 
State ex rel. Millspaugh v. Vic¬ 
tory Home Owners’ Savings & 
Loan Co. of America, App., 291 S. 
W. 1080—Masure v. Wilson, App., 
256 S.W. 1100—Crowell v. Metta, 
253 S.W. 205, 213 Mo.App. 683- 
Frieze v. Snider, App., 235 S.W. 
184—Brown v. O’Brien, App., 217 
S.W. 600—Smith v. Hartford Fire 
Ins. Co., App., 211 S.W. 910—An¬ 
derson v. R. V. Seward Grain Co., 
App., 208 S.W. 632—Culp v. Su¬ 
preme Lodge K. P., 199 S.W. 275, 
198 Mo.App. 77, 628—Bradley-Met- 
calf Co. v. Tootle-Campbell Dry 
Goods Co., App., 198 S.W. 84— 
Oth v. Wabash R. Co., App., 193 S. 
W. 290—Thomas Bros. v. St. Louis 
& S. F. R. Co., 173 S.W. 96, 188 Mo. 
App. 22—Wonderly v. Haynes, 171 
S.W. 564, 186 Mo.App. 75. 

Nev.—Howard v. Waale-Camplan & 
Tiberti, 217 P.2d 872, 67 Nev. 304 
—Markwell v. Gray, 265 P. 705, 
50 Nev. 427, affirmed 271 P. 337, 51 
Nev. 142—Water Co. of Tonopah v. 
Tonopah Belmont Development Co., 
241 P. 1079, 49 Nev. 172. 

Okl.—McIntosh v. V. & L. Inv. Co., 
164 P.2d 626, 196 Okl. 255—Rem- 
und v. Liberty Nat. Bank of 
Weatherford, 85 P.2d 396, 184 Okl. 
135—Industrial Building & Loan 
Ass’n v. Cunningham, 80 P.2d 228, 
183 Okl. 125—Graf Packing Co. v. 
Palphrey, 62 P.2d 53, 178 Okl. 95 
—Price v. Payne, 61 P.2d 663, 178 
Okl. 21—Funk v. Payne, 61 P.2d 
634, 178 Okl. 45—Sochor v. O. K. 
Co-op. Milk Ass’n, 57 P.2d 1159, 
177 Okl. 169—Morley v. Bowline, 
43 P.2d 129, 172 Okl. 173—City of 
Sapulpa v. Young, 296 P. 418, 147 
Okl. 179—Chase v. Byrnes, 294 P. 
786, 147 Okl. 118—Lynch v. Sneed, 
291 P. 110, 144 Okl. 235—Loyal 
Protective Ins. Co. v. Edwards, 255 
P. 700, 124 Okl. 240—Ingram v. In¬ 
gram, 250 P. 795, 122 Okl. 59—Van 
Zant v. Reed, 234 P. 623, 109 Okl. 
86—Smith v. Smith, 226 P. 368, 102 
Okl. 70—Chivers v. Stone, 208 P. 
787—Modern Book & News Co. v. 
Sternman, 207 P. 961, 86 Okl. 257— 
Johnson v. Henshaw, 193 P. 998, 80 
Okl. 58—Wells v. McArthur, 188 
P. 322, 77 Okl. 279—Canadian Riv¬ 
er R. Co. v. Wichita Falls & N. W. 
Ry. Co., 163 P. 275, 63 Okl. 134. 

Or.—Corpus Juris Secundum quoted 
in Tellkamp v. Mcllvaine, 199 P.2d 
246, 248, 184 Or. 474. 

S.C.—Brown v. Equitable Life Assur. 
Soc. of U. S., 180 S.E. 894, 177 S.C. 
112 . 

Tex.—Connor v. Heard & Heard, Civ. 
App., 242 S.W.2d 205, error refused 
no reversible error—George v. Sen- 
ter, Civ.App., 194 S.W.2d 290, re¬ 
fused no reversible error—What¬ 
ley v. Davis, Civ.App., 116 S.W.2d 
466—St. Louis, B. & M. Ry. Co. v. 
Vick, Civ.App., 210 S.W. 247. 

Wash.—Alexiou v. Nockas, 26 P.2d 
619, 175 Wash. 142—Findel v. 


Chester, 13 P.2d 442, 169 Wash. 151 
—Rogers v. Rowland, 10 P.2d 988, 
168 Wash. 148—Lindsey v. Elkins, 
283 P. 447, 154 W T ash. 588—Burlie 
v. Stephens, 193 P. 684, 113 Wash. 
182—Lansdown v. Huff, 174 P. 121, 
103 Wash. 277—Van Dyke v. John¬ 
son, 144 P. 540, 82 Wash. 377. 

Wyo.—Spalding v. McKnight, 154 P. 
2d 312, 61 Wyo. 22—Posvar v. 

Pearce, 263 P. 711, 37 Wyo. 509— 
Luman v. Hill, 252 P. 1019, 36 Wyo. 
48, rehearing denied 256 P. 339, 36 
Wyo. 427—Riverton State Bank v. 
Richards, 246 P. 29, 35 Wyo. 4— 
Hall Oil Co. v. Barquin, 237 P. 255, 
33 Wyo. 92—“W” Sheep Co. v. 
Pine Dome Oil Co., 228 P. 799, 32 
Wyo. 61—Jones v. Armeling, 222 
P. 569, 31 Wyo. 22—Schmidt v. 
First Nat. Bank, 212 P. 651. 29 
Wyo. 260—Ryan v. Snyder, 200 P. 
105, 27 Wyo. 512—Fitzpatrick v. 
Rogan, 197 P. 565, 27 Wyo. 388— 
Chatterton v. Bonelli, 196 P. 316, 
27 Wyo. 301—Campbell v. Saratoga 
State Bank, 158 P. 267, 24 Wyo. 
359, reinstatement denied 160 P. 
333, 24 Wyo. 359. 

4 C.J. p 94 note 60, p 96 note 77, p 161 
note 78, p 162 note 79, p 163 notes 
80, 81. 

Evidence in support of motion 

(1) The appellate court cannot re¬ 
view the sufficiency of the evidence 
where no motion for a new trial is 
preserved in the bill of exceptions. 

Ill.—Foreman-State Trust & Savings 

Bank v. Demeter, 179 N.E. 465, 347 
Ill. 72—Anderson v. Karstens, 130 
N.E. 338, 297 Ill. 76. 

Briggs v. Page, 222 Ill.App. 223. 

(2) The recital in the judgment of 
a court that a motion for new trial 
was made and overruled is not suffi¬ 
cient and does not preserve any 
question in the record concerning the 
overruling of motion for new trial. 
HL—Greenwell v. Hess, 131 N.E. 626, 

298 Ill. 459. 

(3) It has been held, however, that 
the sufficiency of evidence to sus¬ 
tain a verdict is before the review¬ 
ing court although the bill of excep¬ 
tions showed no motion for new 
trial, where the judgment order 
showed motion was made and over¬ 
ruled. 

Ill.—Warner v. Burke, 23 N.E. 2d 393, 
302 Ill.App. 85—Pralle v. Metropol¬ 
itan Life Ins. Co., 252 Ill.App. 460, 
affirmed 178 N.E. 371, 346 Ill. 58. 
See Carlson v. Swenson, 197 Ill. 
App. 414—Nyman v. Gasche, 190 ! 
Ill.App. 115—Rybarczyk v. Ry- 
barczyk, 189 Ill.App. 587. I 

(4) Evidence offered in support of 
a motion for new trial, the ruling of 
the trial court thereon, and the ex¬ 
ception thereto, should appear in the 
bill of exceptions. 

Ala.—Alabama Fuel & Iron Co.' v. 
Courson, 101 So. 638, 20 Ala.App. 
312, reversed on other grounds Ex 
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parte Alabama Fuel & Iron Co., 101 

So. 642, 212 Ala. 1. 

(5) On review of denial of new 
trial for misconduct of a juror, the 
testimony offered to prove such mis¬ 
conduct must be shown by bill of 
exceptions. 

Tex.—Robinson v. Shockley, Civ. 

App., 266 S.W. 420. 

(6) Where, under the statute per¬ 
mitting new trial for newly dis¬ 
covered evidence, a new trial is 
sought by means of petition filed 
after term at which judgment was 
rendered, and petition stands denied, 
petitioner must adduce evidence of 
former trial when material as well 
as newly discovered evidence or oth¬ 
er ground alleged therefor, and both 
must be preserved in a bill of excep¬ 
tions in order to entitle the unsuc¬ 
cessful party to a review of proceed¬ 
ings in supreme court. 

Neb.—Foley v. Wescott, 33 N.W.2d 

165, 150 Neb. 49. 

(7) Where no motion for new trial 
was filed within three days after en¬ 
try of judgment, and after term, in a 
separate action, a petition for new 
trial was filed on ground of alleged 
newly discovered evidence, and pe¬ 
tition was denied, and appeals on 
questions of law were taken from 
judgment in original action and 
judgment denying petition, alleged 
newly discovered evidence could not 
be considered as part of record in 
passing on errors urged as having 
occurred in trial of original action. 
Ohio.—Cozad v. Central Bank Co., 

App., 34 N.E.2d 787. 

Motion not evidence 

Where error was urged to the re¬ 
marks of the attorney in the trial 
below, but there was no evidence in 
the record of the remarks made, the 
only recitals being in the motion for 
new trial, it was held that the re¬ 
citals of fact in the motion for new 
trial were not evidence because such 
motion was merely a pleading and 
not evidence of what occurred in the 
trial and there was therefore nothing 
for the appellate court to review. 
Tenn.—Louisville & Nashville R. R. 

Co. v. Dillehay, 3 Tenn.App. 476. 

Necessity of showing exception 

(1) The action of the court in 
overruling a new trial cannot be re¬ 
viewed without showing exception 
thereto in the bill of exceptions. 
Ala.—Lee v. Diamond, 174 So. 309, 

234 Ala. 175—Norell v. Chilton 

County, 113 So. 229, 216 Ala. 263. 

Southern Ry. Co. v. Scottsboro 

Wholesale Co., 119 So. 241, 22 Ala. 

App. 636, certiorari denied 119 So. 

242, 218 Ala. 511. 

(2) Fact that an exception to the 
refusal of a new trial appears only 
in the judgment entry of the motion 
set out in the record proper is not 
sufficient evidence that the excep¬ 
tion was reserved. 
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recital in the bill of exceptions that the motion was | made , 61 or merely copying it into the record , 62 has 


Ala.—-Akin v. Chancy Bros. Hard¬ 
ware & Furniture Co. f 93 So. 408, 
207 Ala. 523. 

4 C.J. p 97 note 83. 

(3) In the absence of a bill setting 
forth such exception, the case stands 
in the appellate court on the record 
proper. 

Mo.—Sicher v. Rambousek, 91 S.W. 

68, 193 Mo. 113, 128. 

4 C.J. p 97 note 87. 

(4) The exception to an order on 
a motion for a new trial may appear 
in the order book entry of the mo¬ 
tion. 

Ind.—Indiana Imp. Co. v. Wagner, 
38 N.E. 49, 138 Ind. 658. 

(5) The exception should not ap¬ 
pear in the record proper. 

Ariz.—Sutherland v. Putnam, 24 P. 
320, 3 Ariz. 182. 

(6) It has been held that such ex¬ 
ception may be a part of the record 
without a bill of exceptions. 

Ind.—Matlock v. Todd, 19 Ind. 130. 
4 C.J. p 97 note 86. 

Reasons of the court 

Oral statements by the trial court 
concerning its former finding and 
judgment, giving its reasons for 
granting or refusing a new trial, set 
forth in a journal entry appearing in 
the case-made, may be considered by 
the appellate court. 

Okl.—Federal Surety Co. v. Little, 9 
P.2d 447, 156 Okl. 75. 

Signature of judge unnecessary 
Where the motion for new trial 
appeared in the bill of exceptions, 
before the signature of the trial 
judge, it was held that the appeal 
would be considered although the 
motion for new trial was not signed 
and identified by the trial judge. 

Tenn.—Nobles v. Farmer, 9 Tenn. 
App. 6. 

Delay in presenting bill 

A bill of exceptions not having 
been presented to the trial judge un¬ 
til long after the close of the term 
at .which the motion for new trial 
was overruled, the motion is not part 
of the record, and no error is pre¬ 
sented, where the record does not 
show that appellants asked for or 
were given time beyond the term to 
present and file bills. 

Ind.—Conover v. Cooper, 145 N.E. 
779, 83 Ind.App. 675. 

Ho timely filing 

A motion for new trial and an or¬ 
der overruling recited motion for 
new trial, granting appeal and al¬ 
lowing time until a certain day in 
the following term to file transcript 
of evidence and bill of exceptions, 
were not part of the record on ap¬ 
peal where not filed during the term 
at which judgment was rendered nor 
at a later time fixed by the court on 
application during' such term and 


never indorsed as filed or made part 
of the record by court order. 

Ky.—Wilson v. Louisville & N. R. 

Co., 77 S.W.2d 416, 257 Ky. 144. 
Waiver of equity rule 

Record must affirmatively show 
waiver of requirement of equity rule 
that party desiring rehearing of 
cause after decree file application for 
rehearing within thirty days from 
date of decree. 

Ala.—Manery v. Manery, 55 So.2d 
194, 256 Ala. 441. 

Inability or absence of judge 

Where a judge other than the one 
who presided at trial proceeds to 
hear a motion for new trial, better 
practice is to cause a record to be 
made reciting the fact of the inabil¬ 
ity or absence of judge who presid¬ 
ed at the trial. 

Cal.—Still v. Pearson, 215 P.2d 87, 
96 C.A.2d 315. 

Only one amendment 

There may be only one amended 
motion for new trial as far as con¬ 
sideration of record on appeal is 
concerned, and grounds for new trial 
presented in any subsequently filed 
instrument have no effect either as 
to time or substance. 

Bunker v. Lott, Civ.App., 282 S. 
W.2d 879, error refused no reversi¬ 
ble error. 

In Tennessee 

(1) Under statutory provision as 
amended in 1945, motion for a new 
trial, filed after judgment, becomes 
part of record without necessity of 
being included in bill of exceptions 
or spread on minutes. 

Tenn.—Findlay v. Monroe, 270 S.W. 
2d 325, 196 Tenn. 690. 

National Life & Acc. Ins. Co. v. 
Atwood, 194 S.W.2d 350, 29 Tenn. 
App. 141. 

(2) Before the 1945 amendment a 
motion for new trial was required to 
be either incorporated in the bill of 
exceptions or spread on minutes of 
the trial court. 

Tenn.—Moore v. Chadwick, 94 S.W. 2d 
49, 170 Tenn. 223—Chattanooga 

Iron & Coal Co. v. Hanssard, 226 S. 
W. 1045, 143 Tenn. 553. 

National Life & Acc. Ins. Co. v. 
Atwood, 194 S.W.2d 350, 29 Tenn. 
App. 141—Fuson v. Cantrell, 166 
S.W.2d 405, 25 Tenn.App. 608— 

Dalton v. Dean, 117 S.W.2d 973, 
22 Tenn. App. 56—Frierson v. 
Smithson, 113 S.W.2d 778, 21 Tenn. 
App. 591—Yellow Cab Co. v. Ma- 
loaf, 3 Tenn.App. 11. 

4 C.J. p 94 note 60, p 162 note 79. 

(3) The 1945 amendment should be 
given a liberal construction as a re¬ 
medial statute and, if possible, be 
retroactively applied to pending cas¬ 
es. 

Tenn.—National Life & Acc. Ins. Co. 
v. Atwood, supra. 
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(4) Retroactive application of 
amendment is not unconstitutional. 
Tenn.—National Life & Acc. Ins. Co. 
v. Atwood, supra. 

In Utah 

(1) A motion for new trial, and 
notice of intention to move for new 
trial, are not part of the judgment 
roll, and must be brought up by bill 
of exceptions. 

Utah.—O'Gorman v. Utah Realty & 
Construction Co., 129 P.2d 981, 102 
Utah 523, modified on other 
grounds 133 P.2d 318, 102 Utah 
534—Moulton v. Staats, 27 P.2d 
455, 83 Utah 197. 

(2) However, an order overruling 
a motion for new trial constitutes 
part of the judgment roll, and, there¬ 
fore, an assignment of error based 
thereon is reviewable without a bill 
of exceptions. 

Utah.—Moulton v. Staats, supra. 

61. Ark.—Baker v. Martin, 128 S. 
W. 579, 95 Ark. 62. 

Tenn.—Dalton v. Dean, 117 S.W.2d 
973, 22 Tenn.App. 56. 

4 C.J. p 94 note 61. 

62. Ill.—Anderson v. Karstens, 130 
N.E. 338, 297 Ill. 76—Grand Pac. 
Hotel Co. v. Pinkerton, 75 N.E. 
427, 217 Ill. 61. 

West v. Franklin Fire Ins. Co., 
245 Ill.App. 124—Foster v. Rudis, 
196 Ill.App. 174. See Nyman v. 
Gasche, 190 Ill App. 115. 

Mo.—Masure v. Wilson, App., 256 S. 
W. 1100. 

Okl.—Cunningham v. McCray, 279 P. 
354, 137 Okl. 300. 

Tenn.—Hayes & Chunn v. Holland, 
11 Tenn.App. 490. 

4 C.J. p 163 note 82. 

Copied into transcript 
A motion for new trial and the ac¬ 
tion of the court in overruling it be¬ 
ing no part of the record proper, an 
assignment that the court erred in 
overruling the motion cannot be pre¬ 
sented to the supreme court by a 
transcript of the record. 

Okl.—McIntosh v. V. & L. Inv. Co., 
164 P.2d 626, 196 Okl. 255—Remund 
v. Liberty Nat. Bank of Weather¬ 
ford, 85 P.2d 396, 184 Okl. 135— 
Forrest E. Gilmore Co. v. James, 
10 P.2d 392, 156 Okl. 216—Kolb v. 
Hightower, 8 P.2d 23, 155 Okl. 1— 
Lester v. J. J. Gwin Co., 286 P. 339, 
142 Okl. 175—Kershaw v. Board of 
Com'rs of Muskogee County, 275 P. 
621, 135 Okl. 302—Brigham v. Da¬ 
vis, 258 P. 740, 126 Okl. 90—Van 
Zant v. Reed, 234 P. 623, 109 Okl. 
86—Morrison v. Massey, 211 P. 
1055, 88 Okl. 143—Folsom v. Billy, 
189 P. 188, 78 Okl. 146—Williams 
v. Kelly, 176 P. 204, 71 Okl. 166- 
In re Combs’ Estate, 161 P. 801, 62 
Okl. 33. 

4 C.J. p 163 note 81 [a]. 
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been held insufficient. Absence of the motion for 
new trial cannot be supplied by stipulation of coun¬ 
sel as to its contents . 63 

There are jurisdictions, however, where it is 
held that such motions and the rulings thereon have 
no place in the bill of exceptions or statement, the 
motion being deemed part of the record proper . 64 


Affidavits used on motion . Affidavits and ques¬ 
tions concerning affidavits filed in connection with 
a motion for a new trial are not generally consid¬ 
ered to be a part of the record proper and hence 
cannot be considered on appeal unless made part 
of record by bill of exceptions or other appropriate 
method . 65 It has also been held that, where the mo- 


Where the record does not contain 
an order overruling a necessary mo¬ 
tion for new trial, a mere recital in 
the record that the motion was over¬ 
ruled, exceptions allowed, and notice 
of appeal given is insufficient. 

Okl.—Reeser Motor Co. v. Reich el- 
derfer, 18 F.2d 515, 161 Okl. 282— 
Curtis v. Mason & Hopkins, 8 P.2d 
747, 155 Okl. 176. 

In minutes or hill of exceptions 
In some jurisdictions it seems that 
the motion, if the minutes of the 
court, as reauired, show that it was 
made, may be set out on the minutes 
or included in the bill of exceptions. 
Term.—Dalton v. Dean, 117 S.W.2d 
973, 22 Tenn.App. 56—Frierson v. 
Smithson, 113 S.W.2d 778, 21 Tenn. 
App. 591—Hayes & Chunn v. Hol¬ 
land, 11 Tenn.App. 490—Whittaker 
v. Tennessee Central Ry. Co., 3 
Tenn. App. 185. 

Trnder an applicable statute a mo¬ 
tion for new trial should be copied 
bodily in the bill of exceptions, un¬ 
less the bill calls for the motion and 
directs the clerk to copy it, in which 
case it will be sufficient if the mo¬ 
tion is copied into the record sent up 
to the appellate court. 

Mo.—Smith v. Hardford Fire Ins. 
Co., App., 211 S.W. 919—Anderson 
v. R. V. Seward Grain Co., App., 
208 S.W. 632. 

63. Kan.—Parker v. Remington 

Sewing-Mach. Co., 24 Kan. 31. 

Tenn.—Dalton v. Dean, 117 S.W.2d 
973, 22 Tenn.App. 56. 

64. Ark.—Baker v. Allen, 164 S.W. 
2d 1004, 204 Ark. 818. 

N.M.—Martin v. Village of Hot 
Springs, 268 P. 568, 33 N.M. 396. 
S.D.—Stage v. Doll, 171 N.W. 325, 41 
S.D, 489. 

4 C.J. p 163 note 83, p 164 note 84. 

Depositions taken in support of 
the reasons set forth in defendant's 
motion for new trial which recited 
that they were taken pursuant to no¬ 
tice and on motion for new trial, may 
be considered as part of the record 
where it appeared that the hearing 
was attended by the counsel for 
plaintiff, and no objection was raised 
as to regularity of the proceedings, 
and docket entries showed the depo¬ 
sitions were filed. 

Pa.—Scott v. Bergdoll, 113 A. 355, 
270 Pa. 324. 

Xa Connecticut 

(1) The remedy of a new trial be¬ 
ing limited to the specified statutory 


grounds, the subject matter of the 
motion for new trial should be in¬ 
cluded in the appeal. 

Conn.—Richmond v. City of Norwich, 

115 A. 11, 96 Conn. 582. 

(2) On appeal from denial of a 
motion to set aside a verdict as 
against the evidence, all of the evi¬ 
dence is properly certified and print¬ 
ed as a part of the record, however, 
the inclusion of all rulings on evi¬ 
dence, with controversies thereon, is 
unjustified. 

Conn.—Hall v. Smedley Co., 151 A. 

321, 112 Conn. 115. 

4 C.J. p 161 note 78 [a]. 

In Georgia 

(1) Exhibits attached to a motion 
for new trial and referred to therein 
as annexed become part of the rec¬ 
ord. 

Ga.—Savannah Guano Co. v. Abell, 

95 S.E. 734, 22 Ga.App. 137—Cen¬ 
tral of Georgia Ry. Co. v. O’Kelley, 

85 S.E. 938, 16 Ga.App. 594. 

(2) Affidavits relating to a ground 
of a motion for new trial, which 
were not set out in the bill of ex¬ 
ceptions nor attached to it, but were 
merely mentioned in it and separate¬ 
ly filed, are not part of the record. 
Ga.—Central of Georgia Ry. Co. v. 

O’Kelley, supra. 

(3) Where the brief of evidence on 
motion for new trial was specified in 
the bill of exceptions as a material 
part of the record, and the judge’s 
certificate directed specified parts of 
the record to be transmitted to the 
supreme court, and approved the 
brief of evidence and ordered it filed 
as part of the record, such brief of 
the evidence, under a statute provid¬ 
ing that the brief of evidence on mo¬ 
tion for a new trial, filed and approv¬ 
ed, is a part of the record; hence it 
need not be embodied in the bill of 
exceptions. 

Ga.—Elrod v. Bagley, 103 S.E. 841, 

150 Ga. 329. 

(4) The supreme court will con¬ 
sider an answer filed by plaintiffs to 
rule nisi to show cause why motion 
for new trial should not be granted, 
although it was not filed until after 
the motion was passed oh, where de¬ 
fendants in the bill of exceptions 
specify the answer as part of the 
record, although the court had not 
ordered it and affidavits in support 
thereof to be made a part, or iden¬ 
tified it by signature. 
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Ga.—McLendon v. Clark, 125 S.E. 
447, 159 Ga. 264. 

65. Ala.—Campbell v. Rice, 12 So. 2d 
385, 244 Ala 144. 

Cal.—Strumberger v. Hall, 52 P.2d 
917, 5 C.2d 22. 

Drummond v. Drummond, 103 P. 
2d 217, 39 C.A.2d 418—Toomes v. 
Nunes, 75 P.2d 94, 24 C.A.2d 395. 
Ill.—Curley v. City of High wood, 210 
Ill.App. 494. 

Ind.—Yateman v. King, 109 N.E.2d 

441, 123 Ind.App. 317—Urban v. 
Reents, 106 N.E.2d 399, 122 Ind. 
App. 489—Irvine v. Baxter Stove 
Co., 123 N.E. 185, 70 Ind.App. 105- 
North American Union v. Oleske, 
116 N.E. 68, 64 Ind.App. 435. 

Ky.—Domestic Life & Accident Ins. 
Co. v. Smith, 82 S.W.2d 293, 259 
Ky. 158. 

Neb.—In re Bale's Estate, 52 N.W. 2d 
325, 155 Neb. 500—Dryden & Jen¬ 
sen v. Mach, 35 N.W,2d 497, 150 
Neb. 629—Banta v. McChesney, 257 
N.W. 68, 127 Neb. 764—State v. 
Sheets, *227 N.W. 457, 119 Neb. 145 
—In re Lyell’s Estate, 219 N.W. 
189, 116 Neb. 827—Hannah v. 

American Live Stock Ins. Co., 197 
N.W. 404, 111 Neb. 660—Morris v. 
Missouri Pac. R. Co., 187 N.W. 
130, 107 Neb. 788—McMasters v. 
City of Lincoln, 163 N.W. 319, 101 
Neb. 278. 

N.M.—Henderson v. Dreyfus, 191 P. 

442, 26 N.M. 541. 

Ohio.—E. W. Bohren, Inc. V; Dang¬ 
ler, 124 N.E.2d 837, 97 Ohio App. 
217—Willett v. New York Cent. 
R. Co., 54 N.E. 2d 317, 73 Ohio App. 
59—Coldren v. May, 52 N.E.2d 528, 
72 Ohio App. 484—Riddle v. Rid¬ 
dle, 175 N.E. 757, 38 Ohio APP. 132 
—Workman v. Green Cab Co., 163 
N.E. 506, 29 Ohio App. 349. 

Or.—McCarty v. Seaboard Fire & 
Marine Ins. Co. of N. Y., 306 P.2d 
409. 

Utah.—O’Gorman v. Utah Realty & 
Construction Co., 129 P.2d 981, 102 
Utah 523, modified on other 
grounds 133 P.2d 318, 102 Utah 
534—Moulton v. Staats, 27 P.2d 
455, 83 Utah 197. 

Va.—Smith v. Withrow, 106 S.E. 694, 
129 Va. 668. 

Wash.—-Pierce County v. King, 290 
P.2d 462, 48 Wash.2d 43—McCoy v. 
Courtney; 190 F.2d 732, 30 Washed 
126—Lofthus v. Cumming, 87 P.2d 
283, 198 Wash. 115—State v. Turn- 
water jLumber Mills Co., 78 P.2d 
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tion for a new trial and the order granting it were 
based only on the affidavits and the pleadings, the 
settled case can form no part of the record on ap¬ 
peal . 66 In some jurisdictions, however, affidavits in 
support of such a motion are a part of the motion 
and will be considered in connection with the order 
overruling the motion without a formal bill of ex¬ 
ceptions . 67 It has also been held that where the 
affidavits appear to have been considered and are 
referred to by the trial court the appellate court 
will treat them as a part of the record . 68 

Motion on minutes. In some jurisdictions, if a 
motion for a new trial is made on the minutes of 
the court, the record must contain the minutes . 69 

b. Statement Used on Hearing 

Although it is not a part of the judgment roll or evi¬ 
dence of the existence of facts alleged as the ground of 
the motion, the statement of the case used on the hearing 
of a motion for a new trial Is part of the record when 
properly made so. 

The statement of the case used on the hearing of 
a motion for a new trial is part of the record on 
which an appeal from a judgment may be heard if 
properly authenicated and filed in accordance with 
the requirements of the statute , 70 and if it appears 
that a motion for a new trial was made and passed 
on by the court . 71 Such statement, however, will 
not be received by the appellate court as evidence 


of the existence of facts alleged as the ground of 
the motion, but such facts must be brought to the 
notice of the court by a bill of exceptions, or some¬ 
thing tantamount thereto , 72 nor is the statement 
a part of the judgment roll . 73 The court is not 
limited, however, to the statement alone in deter¬ 
mining the merits of a motion for a new trial; other 
parts of the record may be looked to . 74 

Objections to the settlement of a statement on mo¬ 
tion for a new trial must be incorporated in the 
statement to form a part of the record on appeal 
from the order denying the new trial . 75 

If amendments are allowed to a statement, they 
must be inserted in the appropriate places and the 
whole instrument duly authenticated ; 76 but, where 
the amendments comprise additional matter, com¬ 
plete and intelligible in itself, so that inconvenience 
or uncertainty will not result from their occupying 
a separate position at the end of the statement, in¬ 
serting them in that place will be sufficient . 77 

§ 774. Judgment and Proceedings Relating 
Thereto 

a. Motion for judgment 

b. The judgment 

a. Motion for Judgment 

Although it has been held that a motion for Judgment 


160, 194 Wash. 411—Alexiou v. 

Nockas, 26 P.2d 619, 175 Wash. 142 
—Findel v. Chester, 13 P.2d 442, 
169 Wash. 151—Rogers v. Row¬ 
land, 10 P.2d 988, 168 Wash. 148 
—Lindsey v. Elkins, 283 P. 447, 154 
Wash. 588—Lee v. Northwest 

Trust & Savings Bank, 222 P. 489, 
128 Wash. 214—Lockett v. Hanson, 
212 P. 248, 123 Wash. 297—-Burlie 
v. Stephens, 193 P. 684, 113 Wash. 
182—Lansdown v. Huff, 174 P. 21, 
103 Wash. 277—Pappas v. Dailey, 
155 P. 1059, 90 Wash. 285—Van 
Dyke v. Johnson, 144 P. 540, 82’ 
Wash. 377. 

Not treated as evidence 

Supporting affidavits filed with ap¬ 
pellant’s motion for new trial may 
not be treated as evidence. 

Ind.—Gerking v. Johnson, 44 N.E.2d 
90, 220 Ind. 501. 

No timely filing 

Where after premature filing of 
notice of intention to move for a new 
trial, an affidavit was filed, the affi¬ 
davit, not having been filed within 
statutory period or any extension 
thereof, did not properly constitute 
a part of the record. 

Cal.—Hicks v. Ocean Shore R. R., 
117 P.2d 850, 18 C.2d 773. 

Stricken, on. motion. 

Affidavits in support of a motion 


for new trial which on motion were 
stricken, were not before the appel¬ 
late court. 

Cal.—Ross v. Lightner, 294 P.2d 59, 
139 C.A.2d 756. 

66. N.Y.—Lopez v. Margulies, 286 
N.Y.S. 190, 246 App.Div. 391. 

67. Tex.—Counts v. Southwestern 
Land Co., Civ.App., 206 S.W. 207. 

68. Cal.—Deary v. Shields, 129 P.2d 
935, 54 C.A.2d 795. 

Mich.—Hampton v. Van Nest’s Es¬ 
tate, 163 N.W. 83, 196 Mich. 404. 

69. Mont.—Sutton v. Lowry, 104 P. 
545, 39 Mont. 462, distinguishing 
Sanden v. Northern Pac. R. Co., 
102 P. 145, 39 Mont. 209. 

4 C.J. p 164 note 85. 

70. Cal.—Boin v. Spreckels Sugar 
Co., 102 P. 937, 155 C. 612. 

4 C.J. p 164 notes 88-90. 

Joint statement 

Where coparties make a joint 
statement on motion for a new trial, 
it is the right of any one of them to 
use such statement on appeal. 

Nev.—Bliss v. Grayson, 56 P. 231, 24 
Nev. 422, affirmed 59 P. 888, 25 
Nev. 329. 

71. Cal.—Brind v. Gregory, 53 P. 25, 
120 C. 640. 

Idaho.—Steffy v. Esler, 55 P. 239, 6 
Idaho 228. 
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72. Ind.—Ireland v. Emmerson, 93 
Ind. 1, 47 Am.R. 364. 

4 C.J. p 164 note 92. 

Remarks of counsel 

Statements, in a motion for new 
trial, referring to remarks of coun¬ 
sel, should have been included in the 
bill of exceptions and cannot be 
made a part of the record on appeal. 
Mo.—Phillips v. American Car & 
Foundry Co., App., 287 S.W. 810. 

73. Mont.—Harrington v. Butte, 
etc., Min. Co., 90 P. 748, 35 Mont. 
530—Powell v. May, 74 P. 80, 29 
Mont. 71. 

74. Nev.—Bliss v. Grayson, 56 P. 
231, 24 Nev. 422, affirmed 59 P. 
888, 25 Nev. 239. 

75. Mont.—Beach v. Spokane Ranch, 
etc., Co., 65 P. 106, 25 Mont. 367. 

76. Cal.—Swett v. Gray, 74 P. 439, 
141 C. 63. 

4 C.J. p 165 note 96. 

Engrossing amendments 

When amendments to a proposed 
statement on a motion for new trial 
are allowed, the statement, as 
amended, must be engrossed before 
the supreme court can consider it. 
Idaho.—Hattabaugh v. Vollmer, 46 P. 
831, 5 Idaho 23. 

77. Mont.—Penn Placer Min. Co. v. 
Schreiner, 35 P. 878, 14 Mont. 121. 
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cannot be shown by mere recitals of the clerk. 82 


is not a part of the record proper and must be shown 
by bill of exceptions or case-made, the general rule is 
that motions for judgment non obstante veredicto and 
rulings on motions for Judgment nunc pro tunc are a 
part of the record proper. 

The record proper is usually held to include a 
motion for judgment on special findings notwith¬ 
standing a general verdict, 78 an exception to the 
ruling thereon, 79 and the ruling on a motion to di¬ 
rect the clerk to enter judgment nunc pro tunc. 80 
It has been held, however, that a motion for judg¬ 
ment is not a part of the record proper and must be 
shown by bill of exceptions or case-made, 81 and 


b. The Judgment 

(1) In general 

(2) Judgment by confession or consent 
(1) In General 

Although under some statutory provisions it seems to 
be sufficient to recite the judgment in the bill of excep¬ 
tions, it is generally held that the final judgment is a part 
of the record proper and must appear therein. 

The final judgment is a part of the record prop¬ 
er 83 and must appear therein; 84 and, in examining 


78. Ind.—Salander v. Lockwood, 66 
Ind. 285, overruling Shaw v. Mer¬ 
chants Nat. Bank, 60 Ind. 83. 

4 C.J. p 165 note 98. 

78. Ind.—Monroe v. Adams Express 
Co., 65 Ind. 60. 

80. Mont.—Parrott v. McDevitt, 36 
P. 193, 14 Mont. 203. 

81. U.S.—Davis v. U. S. f C.C.A.C 0 I 0 ., 
67 F.2d 737. 

Wyo.—Chicago, B. & Q. R. Co. v. Tol- 
man, 224 P. 671, 31 Wyo. 175. 

4 C.J. p 165 note 2. 

Not adequately shown by record 
Motions for judgments, colloquies 
concerning them between the court 
and counsel, and the rulings on mo¬ 
tions should be shown by the record, 
but if not adequately shown by the 
record, they should be incorporated 
in exceptions as a predicate for error 
proceedings. 

Ohio.—State v. Weygandt, 173 N.E. 
614, 123 Ohio St. 7. 

Notice of motion for judgment and 
affidavits could not be considered by 
the reviewing court, although they 
were actually in the file, where they 
were not part of the record on appeal 
and they are not properly referred to 
in any bill of exceptions or tran¬ 
script. 

Cal.—Morgan v. Neff, 31 P.2d 1103, 
140 C.A. 757. 

82. Mo.—Sternberg v. Levy, 60 S. 
W, 1114, 159 Mo. 617, 53 L.R.A. 438. 

83. Cal.—Curran v. Giometti, 66 P. 
2d 1260, 20 C.A.2d 405—Laumann 
v. Conner, 58 P.2d 937, 14 C.A.2d 
569. 

Fla.—Holstun v. Embry, 169 So. 400, 
124 Fla. 554. 

Ill.—National Can Co. v. Weirton 
Steel Co., 145 N.E. 389, 314 IM. 
280. 

People v. Brewerton Coal Co., 
253 Ill.App. 414—Pralle v. Metro¬ 
politan Life Ins. Co., 252 Ill.App. 
460, affirmed 178 N.E. 371, 346 Ill. 
58—Hulla v. Camberis, 222 Ill.App. 
208. 

Mo.—Corpus Juris cited in State ex 
rel. May Department Stores v. 
Haid, 38 S.W.2d 44, 49, 327 Mo. 567. 

Keller v. State Social Security 
Commission, App., 137 S.W.2d 991 


—Massmann v. Pollock, App., 53 
S.W.2d 1105. 

Mont.—Weir v. Silver Bow County, 
124 P.2d 1003, 113 Mont. 237. 

N.C.—Chesson v. Washington Coun¬ 
ty Bank, 129 S.E. 403, 190 N.C. 187 
—S. J. Bartholomew & Co. v. 
Parrish, 129 S.E. 190, 190 N.C. 151. 
Ohio.—Long & Allstatter Co. v. Wil¬ 
lis, App., 44 N.'E.2d 287. 

Okl.—Leonard v. Tulsa Building & 
Loan Ass’n, 88 P.2d 875, 184 Okl. 
558—Mires v. Hogan, 192 P. 811, 
79 Okl. 23 3. 

Tex.—Bradford v. Powell, Civ.App., 
163 S.W.2d 684, reversed in part on 
other grounds 166 S.W.2d 346, 139 
Tex. 638. 

4 C.J. p 165 note 5. 

Bill of exceptions unnecessary 

There is no necessity for a bill of 
exceptions to make part of the rec¬ 
ord the orders and judgments of the 
trial court, inasmuch as they are al¬ 
ready a part thereof. 

Ala.—Sherrill v. Garth, 161 So. 482, 
230 Ala. 397. 

Ill.—Miller v. Anderson, 109 N.E. 
1048, 269 Ill. 608. 

Hulla v. Camberis, 222 Ill.App. 
208. 

W.Va.—Penix v. Grafton, 103 S.E. 

106, 86 W.Va. 278. 

4 C.J. p 165 note 5 [c]. 

Judgment properly identified 

A record on appeal certified to by 
the clerk as containing a true copy 
of the judgment “entered in Journal 
4, at page 4,” and containing the 
original paper signed by the court, 
preceded by a statement that it was 
entered by the court, “which judg¬ 
ment is as follows,” and having on 
it a notation that it was entered on 
the court journal, sufficiently identi¬ 
fies such writing as that entered on 
the journal as the judgment. 

Wyo.—Kendrick v. Healey, 183 P. 37, 
26 Wyo. 261. 

Judgment on directed verdict 
Idaho.—Servel v. Corbett, 290 P. 200, 
49 Idaho 536. 

Judgment on award 

Since a judgment entered on an 
award is a matter of record, no bill 
of exceptions is necessary to pre¬ 
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serve the submission, the award, or 
the exceptions thereto. 

Ill.—Buntain v. Curtis, 27 Ill. 374. 
Nonappealable judgment 

A judgment admitting a will to 
probate, which is not appealable, is 
not part of the record on appeal from 
an order denying appointment as 
executor to the one named in the 
will. 

Ind.—Studabaker v. Faylor, 114 N.E. 

772, 66 Ind.App. 175. 

Not final 

Under a court rule requiring for 
an appealable judgment that it be 
entered before abstract is filed, 
where there is no certification of 
when the judgment appealed from 
was entered, there is no final judg¬ 
ment in the appellate court for re¬ 
view. 

Iowa.—Gibson v. Iowa Legion of 
Honor, 159 N.W. 639, 178 Iowa 
1156. 

Void judgment 

A judgment entered on the min¬ 
utes of the court after adjournment 
of term without order of the court 
authorizing its entry nunc pro tunc 
is a nullity, and constitutes no part 
of the record on appeal. 

Tex.—Frankfurt v. Grayson, Civ. 
App., 68 S.W.2d 533. 

Porm of judgment, tendered to ap¬ 
pellant's attorney for approval, and 
the latter's notation of objection 
thereon, is not part of the record for 
consideration by the appellate court 
on the question of invited error in 
failing to dispose of the amount in 
controversy. 

Tex.—Coles v. Fewel, Civ.App., 80 S. 
W.2d 323. 

Printing of a judgment in another 
cause in appellant’s brief does not 
put it in the record on appeal. 

Mo.—Ammerman v. Linton, 214 S.W. 
170, 279 Mo. 439, followed in Am¬ 
merman v. Linton, 214 S.W. 174. 
Where the judgment was set aside 
and a new judgment entered, the lat¬ 
ter only remains in the record. 

Cal.—Paige v. Roeding, 31 P. 264, 96 
C. 388. 

84. Ala.—Stokes v. Hinton, 72 So. 
503, 197 Ala. 230. 
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the circumstances attending the entry of judgment, 
the court may look only into the record. 85 The 
sufficiency of a judgment which is not found in the 
record before the reviewing court cannot be deter¬ 
mined on appeal. 86 The judgment or order appealed 
from cannot be shown merely by the bill of excep¬ 
tions, 87 or by recitals in the notice of appeal, 88 al¬ 
though it is unnecessary to designate the judgment 
as such in terms. 89 Under the provisions of some 
statutes, however, it seems to be sufficient to recite 
the judgment in the bill of exceptions. 90 A paper 
proposed as a decree which the judge declines to 
adopt as such is no part of the record proper and 
if not set out in the bill of exception is not in the 
record on appeal. 91 

In proceedings against a garnishee, the judgment 
against the original debtor is not a part of the rec¬ 
ord; 92 nor is the judgment against defendant in the 
main action a part of the record proper in a con¬ 
troversy between plaintiff and a garnishee, because 
it is merely matter of evidence, to be shown in the 
usual manner. 93 A judgment rendered at a prior 
term against a garnishee is no part of the record on 
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an appeal from the judgment rendered at a succeed¬ 
ing term in the same cause. 94 

In proceedings against sheriff and sureties for 
failure to return the execution, a judgment on which 
the execution issued is no part of the record. 95 

(2) Judgment by Confession or Consent 

Except where a judgment of confession is made in 
vacation, the warrant of attorney, affidavit, plea, and in¬ 
strument on which judgment is confessed are no part of 
the record proper. 

Where a judgment is confessed ex parte under a 
warrant of attorney in vacation, it has been held 
that the papers filed constitute a part of the record 
proper without a bill of exceptions. 96 On the other 
hand, where the judgment of confession is entered 
in term time, the warrant of attorney, affidavit of 
execution, plea of confession, and note on which 
judgment is confessed must be brought up by a bill 
of exceptions. 97 When the judgment was entered 
by consent the consent must be shown; 98 but it is 
sufficient for the decree to recite that it was as¬ 
sented to, without further preserving in the record 


Sansom v. Covington County 
Bank, 87 So. 406, 17 Ala.App. 556, 
certiorari denied Ex parte Sansom, 
87 So. 408, 205 Ala. 54—Hall v. In¬ 
gram Land Co., 79 So. 768, 16 Ala. 
App. 548. 

Colo.—Horlbeck v. Walther, 279 P.2d 
434, 131 Colo. 36—J. & R. A Sav- 
ageau, Inc. v. Larsen, 185 P.2d 
1012, 117 Colo. 229. 

Ill.—Deterding v. Central Illinois 
Public Service Co., 223 Ill.App. 374. 
N.Y.—Weidner v. Walsh, 108 N.Y.S. 

2d 797, 279 App.Div. 768. 

Wash.—O'Brien v. Schultz, 278 P.2d 
322, 45 Wash.2d 769. 

4 C.J. p 165 note 6. 

Date of entry not in record 

In view of Rev.Codes § 4457, as 
amended by Sess.L.(1913) c 22, and § 
4458, judgment docket entries not be¬ 
ing properly a part of the record on 
appeal, there was no authenticated 
evidence of the date of entry of the 
judgment in the record. 

Idaho.—Athey v. Oregon Short Line 
R. Co., 165 P. 1116, 30 Idaho 318. 

Entry not shown 

Where with the record on appeal 
appeared a paper entitled “Order on 
Motion to Vacate Judgment,” signed 
by the judge and indorsed with a file 
mark and the signature of the clerk, 
with no showing that the paper was 
ever entered on the journal or that 
it was the copy of an entry, the rec¬ 
ord did not show entry of the judg¬ 
ment below. 

Wyo.—McGinnis v. Beatty, 186 P. 
120, 26 Wyo. 409, motion denied 
196 P. 311, 27 Wyo. 287. 


Recital of jurisdictional facts 

On appeal, points made by appel¬ 
lant must be considered in the light 
of the provision that orders and de¬ 
crees made by the superior court in 
probate proceedings need not recite 
the existence of facts or the per¬ 
formance of acts on which jurisdic¬ 
tion depends, but that the decrees 
need only contain the matters order¬ 
ed or adjudged except as otherwise 
provided, and the rule that every in¬ 
tendment is in favor of the decree. 
Cal.—In re Bosse’s Estate, 200 P. 
412, 185 C. 666. 

Where facts are recited in the de¬ 
cree, it is not necessary on appeal to 
preserve the evidence of them other¬ 
wise, or to recite the evidentiary 
facts, it being sufficient if the ulti¬ 
mate facts, which form the basis of 
the relief granted are found. 

Ill.—Akin v. Akin, 109 N.E. 268, 268 
Ill. 324. 

85. Mont—Ogle v. Potter, 62 P. 920, 
24 Mont. 501. 

86. Colo.—O’Brophy v. Era Gold 
Min. Co., 85 P. 679, 36 Colo. 247. 

Ky.—Sandy Hook Bank’s Trustee v. 
Boggs, 102 S.W.2d 969, 267 Ky. 
525. 

4 C.J. p 166 note 8. 

87. Tenn.—Cobble v. International 
Agricultural Corporation, 2 Tenn. 
App. 356. 

4 C.J. p 166 note 9. 

88. N.Y.—Smith v. Ely, 92 N.Y.S. 
310, 46 Misc. 458. 

89. Ind.—Hayes v. Shirk, 78 N.E. 
653, 167 Ind. 569. 

4 C.J. p 166 note 11. 
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90. Ga.—McGowan v. Brooks, 39 S. 
E. 115, 113 Ga. 532. 

4 C.J. p 166 note 12. 

91. Ga.—Evans v. Thompson, 88 S. 
E. 926, 145 Ga. 221. 

92. Ala.—Gunn v. Howell, 27 Ala. 
663, 62 Am.D. 785. 

4 C.J. p 166 note 14. 

93. Mo.—Stevenson v. Standard Add¬ 
ing Mach. Co., 131 S.W. 162, 150 Mo. 
App. 555. 

94. Ala.—Jones v. Manier, 15 So. 437, 
102 Ala. 676. 

95. Ala.—Garey v. Edwards, 15 Ala. 
105. 

96. Ill.—Stein v. Good, 3 N.E. 735, 
115 Ill. 93—Durham v. Brown, 24 
Ill. 93. 

Schmidt v. Bauer, 33 Ill.App. 92. 

97. Ill.—Alton Banking & Trust Co. 
v. Gray, 259 Ill.App. 20, affirmed 
179 N.E. 469, 347 Ill. 99—Davis v. 
Mosbacher, 252 Ill.App. 536. See 
Davis v. Wirth, 249 Ill.App. 544— 
W. D. Chemical Co. v. Thomas, 187 
IllApp. 607. 

4 C.J. p 166 note 20. 

On appeal from an order denying 
defendant’s motion to open up a judg¬ 
ment entered by confession on notes, 
the notes, warrants of attorney, state¬ 
ment of claim, and affidavits were 
improperly in the transcript of the 
record and not in the bill of excep¬ 
tions where alone they properly be¬ 
long. 

Ill.—Tyner v. Neal Institutes Co., 185 
Ill.App. 551. 

98 . Cal.—San Francisco Sav. Union 
v. Myers, 18 P. 686, 76 C. 624. 
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the evidence on which the facts were found. 9 9 
Where a decree appears from the recitals to have 
been made by consent, it is not necessary that evi¬ 
dence of the consent should be preserved in the 
record, but the party disputing it should preserve 
the evidence on which the recital is based, in order 
that it may be reviewed. 1 

§ 775. Proceedings after Judgment 

a. In general 

b. Proceeding relating to costs 

c. Opening, vacating, or modifying judg¬ 

ment 

d. Executions and forthcoming bonds 
a. In General 

Unless duly preserved by bill of exceptions or other 
appropriate means, matters and proceedings subsequent 
to the judgment are no part of the record proper. 

Unless duly preserved by bill of exceptions or 
other appropriate means, matters and proceedings 
occurring and taken subsequent to the judgment are 
not part of the appeal record. 2 Orders entered 
after final judgment, to be reviewable, on appeal 
from the final judgment, must be preserved by a 
bill of exceptions, case, or statement, 3 although on 
an appeal from an order made after judgment on a 
contested motion no bill of exceptions is required. 4 

Attacking judicial sale. In a direct attack on the 


validity of a judicial sale, whether by an independ¬ 
ent suit to set it aside or by motion in the same 
suit, the proceedings in the original action con¬ 
stitute no part of the record unless offered in evi¬ 
dence, and will not be considered on appeal if not 
incorporated therein in the proper manner. 5 

b. Proceeding Relating to Costs 

A ruling on a motion for the allowance of costs or 
that plaintiff be required to give bond for costs is no part 
of the record proper. 

The ruling of the court on a motion for the al¬ 
lowance of costs, or that plaintiff be required to give 
a bond for costs, is not matter of record proper and 
cannot be reviewed without a bill of exceptions, or 
its equivalent, 6 and where, after judgment is arrest¬ 
ed, judgment is entered against plaintiff for costs, 
the latter judgment is not a part of the record on 
appeal from the order in arrest. 7 

Bond for costs. A prosecution bond, it has been 
held, constitutes a part of the record of the cause 
and will be included in the transcript if the cause is 
removed to another court, 8 although it has also been 
held that such bond is no part of the record because 
not required to be enrolled. 9 Where plaintiff, after 
the appellate court has reversed a judgment for him 
and the mandate was filed in the lower court, filed 
a cost bond with the approval of the court, he could 
correct the record on appeal from a second judg- 


99. Ill.—Holderman v. Graham, 61 
Ill. 369. 

1- Ill.—King: v. King:, 74 N.E. 89. 215 
Ill. 100. 

2. Iowa.—John Hancock Mut. Life 
Ins. Co. of Boston, Mass. v. Linnan, 
218 N.W. 46, 205 Iowa 176. 

Okl.—Adams Royalty Co. v. Faulk¬ 
ner, 55 P.2d 1033, 176 Okl. 423. 

Tex.—Riggle v. Automobile Finance 
Co., Civ.App., 276 S.W. 439. 

4 C.J. p 167 notes 25, 26. 

Clerk’s record 

Including: matters arising subse¬ 
quent to judgment in record in the 
clerk’s office does not make them 
part of the record. 

Iowa.—John Hancock Mut. Life Ins. 
Co. of Boston, Mass. v. Linnan, 218 
N.W. 46, 205 Iowa 176. 

Correction of a journal entry of 
judgment made on application after 
judgment is not a part of the record, 
and, where not incorporated in the 
case-made or bill of exceptions, will 
not be considered by the supreme 
court. 

Okl.—International Supply Co. v. 
Wood-Watson Mach. Works, 53 P. 
2d 554, 175 Okl. 505. 

Direction to clerk 

* Fact that circuit court denied ap¬ 
plication for permission to file a sup¬ 


plemental bill in the nature of a bill 
of review did not prevent party from 
incorporating the pleading in the 
record by an appropriate direction 
to the clerk and so have it properly 
brought before appellate court. 

Fla.—Pritchett v. Brevard Naval 
Stores Co., 190 So. 430, 139 Fla. 
204. 

3. CaL—Wetherbee v. Carroll, 33 C. 
549. 

Mo.—State v. Ryan, 90 S.W. 418, 115 
Mo.App. 414. 

Nev.—Linville v. Scheeline, 93 P. 225, 
30 Nev. 106. 

4 C.J. p 167 note 27. 

4. Idaho.—Thiessen v. Riggs, 51 P. 
107, 5 Idaho 487. 

5. Tex.—Mariposa Mining Co. v. Wa¬ 
ters, Civ.App., 279 S.W. 576. 

6. Mo.—Palmer v. Moyers, App., 14 
S.W.2d 657. 

Mont.—McAboy ▼. Junk, 216 P. 1111, 
68 Mont. 198. 

Okl.—German-American Ins. Co. v. 
Newborn, 144 P. 356, 43 Okl. 690— 
Cable v. Myers, 142 P. 1114, 43 Okl. 
302. 

4 C.J. p 168 notes 36, 37. 

Order denying a motion to strike a 
cost bill, not being a part of the judg¬ 
ment roll or one of the papers re¬ 
quired to be furnished to the supreme 
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court on appeal, cannot be reviewed, 
unless incorporated in a bill of ex¬ 
ceptions. 

Idaho.—Bell v. Stadler, 174 P. 129, 
31 Idaho 568. 

Rulings on a motion to retax costs 
cannot be reviewed by the supreme 
court when not made a part of the 
record by bill of exceptions or case- 
made. 

Okl.—Cable v. Myers, 142 P. 1114, 43 
Okl. 302. 

Where there is nothing in the rec¬ 
ord to show a motion to tax a party 
with costs in the court below, or that 
a ruling was made on it, the motion 
will not be considered on appeal. 

Ala.—Boswell v. Slade, 92 So. 607, 
207 Ala. 340. 

Recitals contained in judgment, re¬ 
lating to a bond for costs, cannot be 
considered, however, unless they were 
necessary for the proper entry of the 
judgment. 

Ind.T.—Severs v. Northern Trust Co., 
35 S.W. 232, 1 Ind.T. 1. 

7. Ind.—Powell v. Kinney, 6 Blackf. 
359. 

8. Tenn.—Maxwell v. Salts, 4 Coldw. 
233. 

9. Ark.—Montgomery v. Carpenter, 5 
Ark. 264. 
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ment for him by filing an amended abstract setting 
out the order approving the bond, even though he 
did not introduce it in evidence. 10 

Fee book and fee bill. Under some statutes, the 
transcript of the fee book is a part of the record; 
but, unless the fee bill is made up under the direc¬ 
tion of the judge, it is a record merely of the action 
of the clerk, and not of the proceedings of the 
court. 11 

c. Opening, Vacating, or Modifying Judgment 

The record proper does not include motions to vacate, 
set aside, open, revive, amend nunc pro tunc, or modify a 
judgment; and such motions must be preserved on ap¬ 
peal by a bill of exceptions or other means. 

The record proper does not include a motion to 
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vacate or to set aside a judgment or the rulings 
thereon, 12 a motion to open a judgment, 13 a mo¬ 
tion to revive a dormant judgment, 13 - 5 a motion 
to amend nunc pro tunc, 14 or a motion to modify 
a judgment or the reasons therefore 15 On appeals 
from final judgments such motions must be pre¬ 
served by a bill of exceptions, statement of facts, 
or order of court; a mere recital in the order over¬ 
ruling a motion to vacate that it was made after 
consideration of the argument, affidavits, and briefs, 
is not sufficient for this purpose. 16 

An exception recognized in some jurisdictions is 
that motions to vacate which initiate independent 
proceedings, being in the nature of pleadings, are a 
part of the record proper. 17 On appeal from an 


10. Mo.—Osborne v. Wells, 249 S.W. 
705, 213 Mo.App. 319. 

11. Iowa.—Yeager v. Circle, 1 Greene 
438. 

4 C.J. p 168 note 41. 

12. Ala.—Caravella v. Bernheim Dis¬ 
tilling Co., 69 So. 241, 13 Ala.App. 
458. 

Colo.—Nash v. Gurley, 3 P.2d 791, 89 
Colo. 418. 

Fla.—Davant v. Weeks, 82 So. 807, 78 
Fla. 175. 

Ill.—Renfrow v. Kramer, 173 N.E. 
390, 341 Ill. 398. 

Chicago Title & Trust Co. v. Wal¬ 
lace, 250 Ill.App. 293—Fleckles v. 
General Film Co., 189 Ill.App. 321. 

Mo.—State ex rel. State Highway 
Commission v. Brown, 95 S.W.2d 
661, 231 Mo.App. 56—Haight v. Stu¬ 
art, App., 31 S.W.2d 241—Robinson 
v. Henry, App., 14 SW.2d 693— 
Sowers-Taylor Co. v. Collins, App., 
14 S.W.2d 692. 

Mont.—Beller v. Le Bouef, 145 P. 945, 
50 Mont. 192. 

Nev.—Johns-Manville, Inc., of Cali¬ 
fornia v. Lander County, 240 P. 925, 
48 Nev. 253. 

N.D.—Shockman v. Ruthruff, 149 N. 
W. 680, 28 N.D. 597. 

Ohio.—Samuel v. Zanesville Bank & 
Trust Co., 171 N.E. 373, 34 Ohio 
App. 439—Smolinski v. Kabala, 153 
N.E. 104, 21 Ohio App. 52. 

Okl.—Jordan Bus Co. v. Wafer, 278 
P.2d 228, followed in Jordan Bus 
Co. v. Wafer, 278 P.2d 233—Scott v. 
Bailey, 169 P.2d 208, 197 Okl. 152— 
Harris v. Doggett, 155 P.2d 714, 195 
Okl. 156—Savery v. Cochran, 51 P. 
2d 290, 174 Okl. 511—Lynch v. 
Sneed, 291 P. 110, 144 Okl. 235- 
Chase v. State, 275 P. 633, 135 Okl. 
290—Mires v. Hogan, 192 P. 811, 79 
Okl. 233—Vann v. Union Cent. Life 
Ins. Co., 191 P. 175, 79 Okl. 17— 
Covington v. Cater, 184 P. 112, 76 
Okl. 42—Whitaker v. Chestnut, 165 
P. 160, 65 Okl. 122—Grady County 
v. Alexander, 155 P. 883, 53 Okl. 
148 — Grady County V. Miller, 155 P. 

4A C.J.S.—41 


883, 53 Okl. 147—Grady County v. 
Schrock, 155 P. 882, 53 Okl. 144— 
Orr v. Fulton, 153 P. 149, 52 Okl. 
621. 

Utah.—Swauger v. Lawler, 209 P.2d 
930, 116 Utah 347—Naisbitt v. Her¬ 
rick, 290 P. 950, 76 Utah 575—Cor¬ 
nelius v. Mohave Oil Co., 239 P. 
475, 66 Utah 22. 

Wyo.—Sioux City Seed Co. v. Mont¬ 
gomery, 291 P. 918, 42 Wyo. 170. 

4 C.J. p 167 note 29. 

Testimony on motion to vacate the 
decree not in record by a bill of ex¬ 
ceptions could not be reviewed on 
writ of error. 

Ohio.—Machransky v. Machransky, 
166 N.E. 423, 31 Ohio App. 482. 

Affidavits 

(1) Affidavits presented pursuant 
to statute on a motion to vacate a 
judgment are not part of the judg¬ 
ment roll for purposes of appeal. 

Cal.—E. A. Strout Western Realty 

Agency v. McCloud, 84 P.2d 533, 29 
C.A.2d 400. 

(2) Affidavit of merits, following 
vacation of judgment by confession, 
is not part of the common-law rec¬ 
ord, and review of rulings thereon 
requires a bill of exceptions at the 
same term. 

Ill.—Renfrow v. Kramer, 173 N.E. 
390, 341 Ill. 398. 

Transcript and petition in error 

An order denying a motion to va¬ 
cate a judgment cannot be reviewed 
on transcript and petition in error. 
Okl.—Dixon v. Walters, 16 P.2d 571, 
160 Okl. 172—Orr v. Fulton, 153 P. 
149, 52 Okl. 621. 

Case-made 

In order for the supreme court to 
review the action of the trial court 
in denying an application to set aside 
a judgment, the proceedings must be 
brought up by case-made, properly 
attested by the clerk, and bearing the 
evidence of filing in the cause below. 
Okl.—Maxwell v. Kessler, 223 P. 612, 
97 Okl. 201. 


Judge’s initials 

The last six letters of an entry, 
“Motion to vacate judgment denied. 
H. A. D. J. S. C.,” cannot be consider¬ 
ed part of the record on appeal, but 
the other words of the entry have 
meaning and are covered by a gener¬ 
al attestation of the clerk. 

Mass.—Fairbanks v. Beard, 141 N.E. 
590, 247 Mass. 8, 30 A.L.R. 698. 

13. Ill.—Davis v. Wirth, 249 Ill.App. 
544—Russell & Co. v. Dunbar, 201 
IlLApp. 411. 

13.5 Okl.—Dime Savings & Trust Co. 
v. Able, 94 P.2d 834, 185 Okl. 461. 

14 . Mo.—Kirkman v. Stevenson, 238 
S.W. 543, 210 Mo.App. 380. 

4 C.J. p 167 note 30. 

15. Mo.—Robinson v. Henry, App., 
14 S.W.2d 693—Sowers-Taylor Co. 
v. Collins, App., 14 S.W.2d 692. 

4 C.J. p 167 note 31. 

If judgment entered Is interlocu¬ 
tory only, and no final judgment was 
entered until a motion asking a modi¬ 
fication of judgment and a motion 
asking a supplemental judgment were 
overruled, the motions can be made a 
part of the record only by bill of ex¬ 
ceptions. 

Mo.—Steers v. Franklin Lead & Zinc 
Mining Co., App., 209 S.W. 115. 

16 . Wash.—Chevalier v. Wilson, 70 
P. 487, 30 Wash. 227. 

Motion for revivor of a dormant 
judgment cannot be reviewed by the 
supreme court unless incorporated in 
a case-made or bill of exceptions. 
Okl.—Dime Savings & Trust Co. v. 
Able, 94 P.2d 834, 185 Okl. 461— 
Campbell v. ^Etna Building & Loan 
Ass’n, 79 P.2d 791, 183 Okl. 28. 

17 . Mo.—Audsley v. Hale, 261 S.W. 
117, 303 Mo. 451—Scott v. Rees, 253 
S.W. 998, 300 Mo. 123—Simms v. 
Thompson, 236 S.W. 876, 291 Mo. 
493. 

Sowers-Taylor v. Collins, App., 
14 S.W.2d 692. 
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appealable order, such as an order denying a motion 
to strike or vacate a judgment, it has been held that 
neither a bill of exceptions nor a statement of facts 
is necessary. 18 

Setting aside default. Motions to set aside a de¬ 
fault, and affidavits in support of such motions, are 
not part of the record proper, and must be brought 
into the record by a bill of exceptions or in some 
other method recognized by law. 19 

d. Executions and Forthcoming Bonds 

The record proper does not include motions and or¬ 
ders with respect to executions, or to forthcoming bonds 
or bonds for trial of right to property, and affidavits of 
claimants. 

The record proper does not include an order 
granting execution or the motion therefor, 20 the 
execution or the return thereon, 21 a motion to 
quash an execution, 22 a forthcoming bond and the 
execution thereon, 23 or the bond for trial of right 
of property, and the affidavit of claimant. 24 It has 
been held, however, that the execution and the re- 
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turn thereon may be noted as a part of the record 
in proceedings to quash the levy. 24 - 5 

§ 776. Proceedings for Review 

The granting of an appeal to the appellate court by 
the trial judge should be shown in the record proper and 
not in the bill of exceptions. 

The appeal and notice of appeal are properly 
annexed to the judgment roll, 24 * 50 and the granting 
of an appeal to the appellate court by the trial 
judge should be shown in the record proper and not 
in the bill of exceptions. 25 The return of an officer, 
properly made in obedience to a writ of review, 
forms a part of the record. 26 So, too, do uncon¬ 
tradicted affidavits on which a motion for the writ 
was granted 27 and affidavits filed in the appellate 
court in support of a motion to dismiss the ap¬ 
peal. 27 - 5 The fact of notice to an appellant’s at¬ 
torney of a motion for a rule to file a new appeal 
bond can be made to appear only by a bill of ex¬ 
ceptions; 28 and an alleged copy of a notice to an 
attorney of the time and place at which a bill of 


Setting* aside at subsequent term 
Where the record proper shows the 
rendition of a valid judgment at a 
term of court and the setting aside 
thereof at a subsequent term when 
the court had lost jurisdiction, the 
action of the court in setting aside 
the judgment was reviewable on the 
reeord proper. 

Mo.—Jeude v. Sims, 166 S.W. 1048, 
258 Mo. 26. 

18. Md.—Coulbourn v. Fleming, 27 
A. 1041, 78 Md. 210. 

Wash.—Seattle, etc., R. Co. v. John¬ 
son, 34 P. 567, 7 Wash. 97. 
Attaching files and certificates to or¬ 
der 

The clerk will attach to an order 
denying vacation of judgment, in ef¬ 
fect a certificate settling the state¬ 
ment of the case as to it, the files 
and certificates to the record, and 
transmit the same as the appeal rec¬ 
ord. 

N.D.—Harris v. Hessin, 151 N.W. 4, 
30 N.D. 33. 

19. Cal.—Bonfilio v. Ganger, 136 P. 
2d 632, 58 C.A.2d 315. 

Ill.—Travelers Ins. Co, v. Wagner, 
279 Ill.App. 13. 

Mo.—Jeude v. Sims, 166 S.W. 1048, 
258 Mo. 26. 

Okl.—Wells v. McArthur, 188 P. 322, 
77 Okl. 279. 

Tex.—Counts v. Southwestern Land 
Co., Civ.App., 206 S.W. 207. 

W.Va.—Arnold v. Reynolds, 2 S.E.2d 
433, 121 W.Va. 91. 

4 C.J. p 168 note 34. 

Contained only* in transcript 
If the affidavits are incorporated 
only in the transcript on appeal they 
cannot be considered. 


Ill.—Kincaid v. Dobrinsky. 225 Ill. 
App. 85. 

4 C.J. p 168 note 35. 

Effect of affidavit of merits 

On appeal from an order denying 
a motion to open a default judgment, 
where there is no statement of facts 
settled or certified by the trial court, 
although it appears affirmatively that 
the trial judge heard and considered 
the evidence of the respective parties, 
the appeal will be dismissed, al¬ 
though appellant's affidavit of mer¬ 
its is attached to his motion to open 
the judgment, and is referred to in 
the motion and made a part thereof, 
where there is at least one counter 
affidavit which is not made a part of 
the record. 

Wash.—Sakai v. Keeley, 119 P. 190, 
66 Wash. 172. 

20. Wis.—Thomas v. Savage, 8 Wis. 
160. 

4 C.J. p 169 note 42. 

Close jail execution 
Plaintiff’s exception to the refusal 
of the court to grant a close jail ex¬ 
ecution will not be sustained where 
no facts are found in the record from 
which the court can say, as a mat¬ 
ter of law, that a certificate should 
have been granted. 

Vt.—Chase v. Watson, 56 A 10, 75 
Vt. 385. 

21. Iowa.—Mattoon v. Burge, 1 
Greene 153. 

Miss.—Stephens v. Roby, 27 Miss. 
744. 

Mo.—Kohn v. Lucas, 17 Mo.App. 29. 

4 C.J. p 169 note 43. 

Statute requiring the clerk to keep 
enu m erated, books has no bearing on 
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the question whether execution is 
part of the record proper. 

Wyo.—Lawer Auto Supply v. Teton 
Auto Co., 273 P. 545, 39 Wyo. 14. 

22. Mo.—State v. Gawronski, 78 S. 
W. 807, 179 Mo. 549. 

Orlando v. Survrald, App., 47 S. 
W.2d 228—Sowers-Taylor Co. v. 
Collins, App., 14 S.W.2d 692. 

4 C.J. p 169 note 44. 

Objections and exceptions to order 
confirming sheriff’s sale as no part 
of record proper see supra § 729. 
Evidence on motion to quash exe¬ 
cution should appear in the bill of 
exceptions, not in the record proper. 
Mo.—Hays v. Hulet, App., 14 S.W.2d 
699. 

23. Miss.—Mattheny v. Totten, 10 
Miss. 52—Sprawles v. Barnes, 9 
Miss. 629. 

24. Miss.—Kibble v. Butler, 22 Miss. 
207. 

24.5 Ala.—Jobe-Rose Jewelry Co. v. 
City of Birmingham, 178 So. 215, 
235 Ala. 178. 

24.50 Nev.—Magee v. Lothrop, 96 P. 
2d 201, 60 Nev. 202. 

25. N.M.—Roberson v. Citizens' 
Lumber Co., 190 P. 353, 26 N.M. 171. 

26. Or.—Johns v. Marion County, 4 
Or. 46. 

27. Or.—Douglas County Road Co. 
v. Douglas County, 5 Or. 406. 

27.5 Ill.—Schlosser’s Bakeries v. Vil¬ 
lage of Oak Park, 41 N.E.2d 234, 
314 Ill.App. 386. 

28. Ill.—Brandenberg v. Eisenreich- 
er, 208 Ill.App. 224. 

In. clerk’s transcript 

The recital of such notice in the 
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exceptions is to be tendered to the trial judge is not 
a part of the record on appeal. 28 * 5 A praecipe in 
writing directing the clerk to certify certain parts of 
the record is a part of the record. 29 

A petition for a rehearing is not a part of the rec¬ 
ord unless it is ordered to be made a part of it or 
unless the rehearing is granted. 30 

Briefs are not a part of the record proper even 
though they are filed below. 31 

§ 777. - Bill of Exceptions, Case, or 

Statement 

In order that a bill of exceptions, a case, or a state- 


APPEAL & ERROR §§ 776-777 

ment may become a part of the record on appeal, it must 
be prepared in conformity with the statutory provisions, 
and it does not become part of the record unless it has 
properly been filed, presented to, and signed, allowed, or 
settled by, the trial court. 

In order that a bill of exceptions, a case, a case- 
made, a case on appeal, a statement on appeal, or 
a statement of the case on appeal, may become a 
part of the record on appeal, it must be prepared in 
conformity with the requirements of the particular 
statutory provisions and rules of practice and duly 
made a part of such record. 32 

Accordingly, it has been held, under the provi¬ 
sions of particular statutes or rules of court, that 


clerk’s transcript of the record is un¬ 
availing. 

Ill.—Br&ndenberg v. Eisenreicher, su¬ 
pra. 

28.5 Va.—Town of Falls Church v. 
Myers, 46 S.E.2d 31, 118 Va. 110. 

29. Ind.—Studabaker v. Faylor, 114 
N.E. 772, 66 Ind.App. 175. 

30. Fla.—Atlantic Coast Line B. Co. 
v. City of Lakeland, 115 So. 669, 94 
Fla. 347. 

31. Ala.—Hunter v. Parkman, 48 So. 
2d 878, 254 Ala. 494—Fleming v. 
Copeland, 98 So. 128, 210 Ala. 389. 

Colo.—Fulton Inv. Co. v. Smith, 149 
P. 444, 27 Colo.App. 279, affirmed 170 
P. 1183, 64 Colo. 33. 

Ohio.—In re Blaustein’s Estate, 66 N. 

E.2d 153, 77 Ohio App. 286. 

Pa.—Paslawski v. Borys, 11 A.2d 199, 
138 Pa.Super. 288. 

Wash.—Lubich v. Pacific Highway 
Transport, 202 P.2d 270, 32 Wash. 
2d 457. 

Wis.—Holzinger v. Prudential Ins. 
Co. of America, 269 N.W. 306, 222 
Wis. 456. 

4 C.J. p 169 note 54. 

Appendix to brief 

The mere printing of a minute or¬ 
der and affidavit in appendix to ap¬ 
pellant’s brief did not make them 
part of the record on appeal. 

Cal.—Scilini v. Scilini, 3 P.2d 1020, 
214 C. 99. 

Briefs on motions considered by 
the trial court should not be incorpo¬ 
rated in the record on appeal. 

Wyo.—Kabell v. Kabell, 294 P. 695, 
42 Wyo. 360. 

32- Ala.—Gulf States Steel Co. v. 
Christison, 154 So. 565, 228 Ala. 
622—National Pyrites & Copper Co. 
v. Williams, 89 So. 291, 206 Ala. 4. 
Ga.—Pound v. Faulkner, 18 S.E.2d 
749, 193 Ga. 413. 

Ind.—Pesch v. Gretter, 24 N.E.2d 923, 
216 Ind. 396—Hunter v. Beranisch, 
189 N.E. 632, 206 Ind. 408. 

Pittsburgh, C., C. & St. L. R. Co. 
v. Rushton, 149 N.E. 652, 90 Ind. 
App. 227—Peck & Mack Co. v. Scha¬ 


fer Hardware Co., 132 N.E. 305, 76 
Ind.App. 426. 

Ky.—Commonwealth, by State High¬ 
way Commission v. Castle, 168 S. 
W.2d 1018, 293 Ky. 309—Nuckolls v. 
Illinois Cent. R. Co., 14 S.W.2d 157, 
227 Ky. 836. 

Minn.—State ex rel. Krausmann v. 
Streeter, 33 N.W.2d 56, 226 Minn. 
458, 4 A.L.R.2d 662. 

Mo.—In re Hukreda’s Estate, 172 S. 
W.2d 824. 

In re Fields’ Estate, 6 S.W.2d 68, 
222 Mo.App. 1051. 

Mont.—Montana Mausoleum Co. v. 
Fava, 212 P. 515, 66 Mont. 128— 
Harrison v. Riddell, 210 P. 460, 64 
Mont. 466. 

Nev.—Barlow v. Western Pac. R. Co., 
238 P.2d 901, 68 Nev. 511—State ex 
rel. Dept, of Highways v. Pinson, 
199 P.2d 631, 65 Nev. 510—Corcoran 
v. Dodge, 204 P. 879, 45 Nev. 406. 

Okl.—Kershaw v. Board of Com’rs of 
Muskogee County, 275 P. 621, 135 
Okl. 302—Vann v. Union Central 
Life Ins. Co., 191 P. 175, 79 Okl. 
i7. 

Or.—Telikamp v. Mcllvaine, 199 F.2d 
246, 184 Or. 474. 

Tenn.—Moore v. Chadwick, 94 S.W.2d 
49, 170 Tenn. 223—Chattanooga 

Dayton Bus Line v. Burney, 23 S. 
W.2d 669, 160 Tenn. 294. 

Tex.—National Life & Accident Ins. 
Co. of Nashville, Tenn., v. Moore, 
Civ.App., 118 S.W.2d 619. 

Utah.—Findlay v. National Union In¬ 
demnity Co., 3 8 P.2d 760. 

Wash.—Morgan v. Fairmount Ceme¬ 
tery Ass’n, 10 P.2d 244, 167 Wash. 
644. 

No part of judgment roll 

A bill of exceptions, settled and 
allowed after entry of judgment and 
denial of new trial, is not part of the 
judgment roll, so as to obviate the 
necessity of assignments of error, al¬ 
though appeal is from the judgment 
only; a statute making part of such 
roll all bills of exceptions “taken and 
fixed," relating to the time for assem¬ 
bling the roll. 


Nev.—Smith v. Lucas, 186 P. 674, 43 
Nev. 348. 

Either party in an action at law 

may have a bill of exceptions, which 
is a record, a formal statement in 
writing of what transpired at the 
time, which, when signed, becomes a 
part of the record. 

Fla.—Fidelity & Deposit Co. of Mary¬ 
land v. Manatee County, 83 So. 268, 
78 Fla. 470. 

Stipulation 

The original bill of exceptions is 
properly incorporated in the tran¬ 
script of the record by a stipulation 
of the parties, although the word 
“record" in the stipulation was used 
for, and in the place of, the words 
“transcript of the record." 

Ill.—De Joannis v. Domestic Engi¬ 
neering Co., 185 Ill.App. 271. 

Supplemental bill 

Since, under the governing statute, 
on appeal from a judgment the rec¬ 
ord includes any bill of exceptions in 
the case on which appellant relies, a 
supplemental bill was reviewable, al¬ 
though not reviewable on denial of 
new trial. 

Cal.—Title Ins. & Trust Co. v. Cali¬ 
fornia Development Co., 152 P. 542, 
171 C. 173. 

Transcript is properly presented 
on appeal where the bill expressly 
made it a part of the bill of excep¬ 
tions and provided it should be con¬ 
trolling as to evidence. 

Vt.—In re Prouty’s Estate, 163 A. 
566, 105 Vt. 66. 

Resort to original bill 

Although the court is not bound to 
do so, it is free to resort to the orig¬ 
inal bill of exceptions, when dissatis¬ 
fied with the abstract thereof. 

Colo.—School Dist. No. 76 in Weld 
County v. Kirby, 149 P. 260, 27 Colo. 
App. 300. 

Failure to insert matters in appen¬ 
dix 

Failure of appellants excepting to 
an order of settlement of the case on 
appeal to insert the necessary mat¬ 
ters in the appendix precluded con- 
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a bill of exceptions, case, or other substitute there¬ 
for, does not become part of the record on appeal 
unless, within the time prescribed or allowed, it has 


properly been filed, has been presented to, and signed, 
allowed, or settled by, the trial court, 33 or an order 
has been signed and certified to the clerk for rec- 


sideration thereof under a rule of the 
court providing that a party ag¬ 
grieved by the order of settlement 
may appeal therefrom and insert in 
an appendix to the case settled such 
matter as is necessary to the proper 
consideration of his appeal. 

S.C.—Federal Intermediate Credit 
Bank v. Epstin, 148 S.E. 713, 151 
S.C. 67, followed in Hanover Nat. 
Bank v. Norris, 148 S.E. 718, 151 
S.C. 135. 

Not properly accompanying record 
Where a statement of facts show¬ 
ing testimony introduced and heard 
by the trial court did not properly ac¬ 
company the record, it could not be 
considered. 

Tex.—Harding v. W. L. Pearson & 
Co., Com.App., 48 S.W.2d 964. 

Bystanders’ 1)111 of exceptions to 
rulings of the trial court as shown 
by recitals of the record, which did 
not contain a certificate of the clerk 
of the chancery court identifying it 
as part of the original transcript of 
the record, and was not filed in the 
office of such clerk or presented to 
the judge for approval or rejection 
until a regular term of court had in¬ 
tervened, is not in compliance with 
the statute and cannot be considered 
as part of the record. 

Ark.—Southern Improvement Co. v. 
Road Improvement Dist. No. 5, 272 
S.W. 684, 168 Ark. 892. 

33- Ala.—Hardy v. City of Dothan, 
176 So. 449, 234 Ala. 664—McMillon 
v. Skelton, 95 So. 148, 208 Ala. 693 
—Williams v. Goodyear Tire & 
Rubber Co., 92 So. 471, 207 Ala. 335 
—Pippin v. Perry, 91 So. 307, 206 
Ala. 582—National Pyrites & Cop¬ 
per Co. v. Williams, 89 So. 291, 
206 Ala. 4—Miller v. Whittington, 
85 So. 394, 204 Ala. 207—Tisdale v. 
Alabama, etc., Lumber Co., 31 So. 
729, 131 Ala. 456. 

Rickenbaugh v. Asbury, 185 So. 
181, 28 Ala.App. 375, certiorari de¬ 
nied 185 So. 187, 237 Ala. 7—Robin¬ 
son v. Steverson, 100 So. 910, 20 
Ala.App. 59, certiorari denied Ex 
parte Steverson, 100 So. 912, 211 
Ala. 597—Pate v. Baker, 73 So. 125, 
15 Ala.App. 234. 

Ariz.—Lesueur v. Backstein, 233 P. 
1050, 27 Ariz. 566—Ex parte Scott, 
188 P. 260, 21 Ariz. 332—Daze v. 
Ketchum, 155 P. 964, 18 Ariz. 31. 
Ark.—Bolls v. Craig, 251 S.W.2d 482, 
220 Ark. 880—Woodruff v. Dickin¬ 
son, 135 S.W.2d 667, 199 Ark. 663- 
Dixie Life & Accident Ins. Co. v. 
Leach, 126 S.W.2d 926, 197 Ark. 
1072—L. D. Powell Co. v. Stockard, 
279 S.W. 1001, 170 Ark. 424—Petro¬ 
leum Producers' Ass’n v. First Nat. 
Bank, 263 S.W. 965, 165 Ark. 267— 


Engles v. Oklahoma Oil & Gas Co, 
259 S.W. 749, 163 Ark. 270—Ingle 
System Co. v. Hunt, 197 S.W. ID, 
130 Ark. 591. 

Ga.—Washington v. Quattlebaum, 70 
S.E.2d 367, 209 Ga. 13. 

Miller v. Feagin & Witman, 110 
S.E. 508, 28 Ga.App. 189. 

Ill.—Lukas v. Lukas, 45 N.E.Sd 869, 
381 Ill. 429—Zbinden v. De Moulin, 
159 N.E. 189, 328 Ill. 156—People 
v. Andrus, 132 N.E. 225, 299 Ill. 50. 

Stanford v. L. N. & R. News Co., 
244 Ill.App. 420—Spears v. Cleve¬ 
land, C., C. & St. L. Ry. Co., 190 Ill. 
App. 616—De Joannis v. Domestic 
Engineering Co., 185 Ill.App. 271. 
Ind.—Smith v. American Creosoting 
Co., 50 N.E.2d 915, 221 Ind. 613— 
Pesch v. Gretter, 24 N.E.2d 923, 216 
Ind. 396—Harker v. Eisenhut, 6 N. 
E.2d 936, 212 Ind. 67—State v. 

Sloan, 151 N.E. 418, 197 Ind. 556— 
Pittsburgh, C., C. & St. L. R. Co. v. 
Mosher, 141 N.E. 322, 193 Ind. 577. 
Ind.—Edwards v. Evansville City 
Coach Lines, App., 133 N.E.2d 88— 
Slinkard v. Wilson, 105 N.E.2d 342. 
125 Ind.App. 76—Pursley v. Hisch, 
85 N.E.2d 270, 119 Ind.App. 232- 
Levy v. Wingct, 57 N.E.2d 629, 115 
Ind.App. 1S3—Lencioni v. Folk, 36 
N.E.2d 980, 109 Ind.App. 519—Mas¬ 
ters v. George E. Thompson Light¬ 
ning Rod Co., 171 N.E. 19, 91 Ind. 
App. 262—Heacock v. Arnold, 169 
N.E. 89, 90 Ind.App. 476—Horn v. 
Willard, 164 N.E. 316, 89 Ind.App. 
506—Bittrolff v. Pearson Piano Co., 
161 N.E. 642, 87 Ind.App. 506—Hop¬ 
kins v. Dreyer, 142 N.E. 17, 81 Ind. 
App. 433—Grabowski v. Benzsa, 140 
N.E. 76, 80 Ind.App. 214—Hinds v. 
Doan, 140 N.E. 64, 80 Ind.App. 225 
—Shaw v. Union Trust Co. of In¬ 
dianapolis, 137 N.E. 895, 79 Ind.App. 
277—Galvin v. Brown, 133 N.E. 504, 
77 Ind.App. 370—State Board of 
Medical Registration and Examina¬ 
tion v. Smith, 130 N.E. 447, 75 Ind. 
App. 313—Chicago, I. & L. Ry. Co. 
v. Smith, 129 N.E. 49, 74 Ind.App. 
336—Deckard v. May, 122 N.E. 669, 
69 Ind.App. 691—Smith v. Cleve¬ 
land, C., C. & St. L. Ry. Co., 117 N. 
E. 534, 67 Ind.App, 397—North 

American Union v. Oleske, 116 N.E. 
68, 64 Ind.App. 435—Huntingburg 
Bank v. Morgenroth, 115 N.E. 798, 
64 Ind.App. 315—Haehnel v. Sein- 
dentopf, 114 N.E. 422, 63 Ind.App. 
218—National Live Stock Ins. Co. 
v. Owens, 113 N.E. 1024, 63 Ind.App. 
70—Waddle v. Smith, 108 N.E. 537, 
58 Ind.App. 587. 

Ky.—Caudill v. Fyffe, 223 S.W.2d 729, 
311 Ky. 138—Norfolk & W. Ry. Co. 
v. Blevins, 220 S.W.2d 825, 310 Ky. 
367—Commonwealth by State High¬ 
way Commission v. Castle, 168 S.W. 
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2d 1018, 293 Ky. 309—Jesse v. Han¬ 
ey, 122 S.W.2d 490, 275 Ky. 699— 
Davis v. Smith, 94 S.W.2d 20, 264 
Ky. 20—Nuckolls v. Illinois Cent. 
R. Co., 14 S.W.2d 157, 227 Ky. 836. 
Md.—Hayes v. Wills Dairy, 42 A. 2d 
669, 184 Md. 672. 

Mo.—Brockman v. United Rys. Co. of 
St. Louis, 197 S.W. 337, 271 Mo. 
69 6. 

Brown v. Reichmann, 164 S.W. 
2d 201, 237 Mo.App. 13 6—Lanham 
v. Civic Theatre Corporation, App , 
147 S.W.2d 675—Lewis v. Kansas 
City, 122 S.W.2d 852, 233 Mo.App. 
341—Gnekow v. Metropolitan Life 
Ins. Co., App., 99 S.W.2d 126, opin¬ 
ion quashed on other grounds State 
ex rel. Gneckow v. Hostetter, 105 S. 
W.2d 928, 340 Mo. 1177, mandate 
conformed to App., 108 S.W.2d 621 
—Greenfield v. Roberts Cotton Oil 
Co., App., 182 S.W. 1052—Brolin v. 
Coldren, App., 178 S.W. 875. 

Neb.—De Lair v. De Lair, 27 N.W.2d 
540, 148 Neb. 393—Gilmore v. State, 
26 N.W.2d 296, 148 Neb. 10. 

Nev.—Barlow v. Western Pac. R. Co., 
238 P.2d 901, 68 Nev. 511—In re 
Powell's Estate, 135 P.2d 435, 62 
Nev. 10—Nevada Transfer & Ware¬ 
house Co. v. Peterson, 89 P.2d 8, 60 
Nev. 87—Ryan v. Landis, 74 P.2d 
1179, 58 Nev. 253. 

Ohio.—Loewenstine v. Loewenstine, 
42 N.E.2d 1007, 69 Ohio App. 536— 
Stefanowski v. Stefanowski, App., 
42 N.E.2d 917—French v. Friesing- 
er, App., 38 N.E.2d 87. 

Okl.—Griggs v. Reeser Motor Co., 16 
P.2d 252, 159 Okl. 279—In re Ma- 
hannah’s Estate, 280 P. 262, 138 
Okl. 4—Kershaw v. Board of Com’rs 
of Muskogee County, 275 P. 621, 
135 Okl. 302—Whitaker v. Wilkin¬ 
son, 193 P. 735, 80 Okl. 21—’Vann v. 
Union Cent. Life Ins. Co., 191 P. 
175, 79 Okl. 17. 

Or.—Nedry v. Herold, 11 P.2d 548, 
141 Or. 167. 

Tenn.—Hamilton v. Wolfe, 250 S.W. 
2d 910, 194 Tenn. 428—Jackson v. 
Bell, 226 S.W. 207, 143 Tenn. 452. 

Stargel v. Star gel, 107 S.W. 2d 520, 
21 Tenn. App. 193—Ackerman v. 
Marable, 95 S.W.2d 1286, 20 Tenn. 
App. 141—Marion Const. Co. v. 
Steepleton, 14 Tenn.App. 127. 

Tex.—Davis Motors, Dodge & Ply¬ 
mouth Co. v. Avett, Civ.App., 294 S. 
W.2d 882—Dyches v. Ellis, Civ. 
App., 199 S.W.2d 694—Osbourn v. 
Calloway, Civ.App., 139 S.W.2d 834 
—Parker v. Jones, Civ.App., 130 S. 
W.2d 1072—Redwine v. Coleman, 
Civ.App., 71 S.W.2d 921—Wells v. 
Burroughs, Civ.App., 65 S.W.2d 396 
—Sisk v. Randon, Civ.App., 33 S. 
W.2d 1082, affirmed 70 S.W.2d 689, 
123 Tex. 326—Hunt v. Ziegler, Civ. 
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App., 267 S.W. 332—Austin St. Ry. 
Co. v. Calhoun, Civ.App., 240 S.W. 
327, dismissed for want of juris¬ 
diction. 

Utah.—Salina Canyon Coal Co. v. 

Klemm, 290 P. 161, 76 Utah 372. 

Vt.—Brown v. Osgood, 156 A. 876, 104 
Vt. 87. 

Va.—Virginia Hardwood Lumber Co. 
v. Hughes, 124 S.E. 283, 140 Va. 249 
—Pembroke Limestone Works v. 
Commonwealth, 123 S.E. 334, 139 
Va. 270. 

Wash.—Boyle v. Boyle, 210 P.2d 140, 
34 Wash.2d 790. 

Wyo.—Hoglan v. Geddes, 172 P. 136, 
25 Wyo. 436. 

4 C.J. p 270 note 15, p 295 note 32, p 
298 note 58. 

2To extraterritoriality 

Settlement and signing of a bill of 
exceptions is a judicial act, and a bill 
of exceptions not signed within the 
territory where the judge has juris¬ 
diction is not properly part of the rec¬ 
ord on appeal. 

Ala.—Luther v. Luther, 100 So. 497, 
211 Ala. 352. 

Purpose of statute providing meth¬ 
od for proving an exception which tri¬ 
al judge has refused to allow in ac¬ 
cordance with facts, is to permit a 
party aggrieved, under proper appli¬ 
cation, to prove an exception actually 
taken to a ruling actually made, and 
when so proven the exception and 
ruling and facts applicable thereto 
become part of record on appeal, but 
not in nature of an amendment to bill 
of exceptions or statement on appeal 
as settled by trial court. 

Nev.—Nevada Transfer & Warehouse 
Co. v. Peterson, 89 P.2d 8, 60 Nev. 
87. 

Affidavit 

Where appellant’s narrative bill of 
exceptions was supported by affida¬ 
vits of bystanders, bill was consider¬ 
ed by appellate court, notwithstand¬ 
ing it was not signed by judge. 

Ky.—Davis v. Smith, 94 S.W.2d 20, 
264 Ky. 20. 

Special <f bill of exceptions,” not 
signed by the chancellor, did not be¬ 
long in the record. 

Miss.—Kline v. Sims, 113 So. 190. 

Allowed under another caption 
Where the court of appeals erro¬ 
neously refused to allow and sign a 
bill of exceptions, a bill allowed and 
signed by that court under another 
caption, which was in substance a 
bill of exceptions and was contained 
in record, could be considered in er¬ 
ror proceedings in the supreme court. 
Ohio.—Porter v. Lerch, 193 N.E. 766, 
129 Ohio St. 47. 

Petition to amend overruled 

The cause must be tried on appeal 
on the bill of exceptions approved by 
the trial judge and a petition pray¬ 
ing for permission to amend a bill of 
exceptions and the proceedings there¬ 
on when overruled by the trial judge 


should not be embraced in the record 
on appeal to the supreme court. 

Miss.—Ladnier v. Ingram Day Lum¬ 
ber Co., 84 So. 385, 122 Miss. 577. 
Motion to settle and allow an 
amendatory hill of exceptions had no 
place in the record on appeal where 
the statute relative to the contents 
of the record did not warrant their 
presence therein. 

Or.—Nedry v. Herold, 11 P.2d 548, 141 
Or. 167. 

After appellant’s death 
A bill of exceptions filed after ap¬ 
pellant's death will be considered as 
part of the record on appeal where 
respondent's attorneys entered a 
written stipulation that the bill of 
exceptions was true and might be 
filed and made part of the record, and 
thereafter a resident administrator 
was appointed, the cause was revived 
in his name, and he adopted the bill 
of exceptions. 

Mo.—Carter v. Burns, 61 S.W.2d 933, 
332 Mo. 1128. 

After issue joined 

An agreed statement of facts, made 
up and filed after issue joined, is not 
a part of the record proper. 

Mo.—Brolin v. Coldren, App., 178 S. 

W. 875. 

Showing filing 

The filing with the clerk of the 
original bill of exceptions to author¬ 
ize its use on appeal is not shown 
by the part of the judge’s certificate, 
ordering it made part of the record, 
this only authorizing the clerk to file 
it when properly presented to him. 
Ind.—Rose v. Chicago, L. S. & S. B. 
Ry. Co., 105 N.E. 241, 181 Ind. 658. 

Showing freedom from fault 

The appellate court may not per¬ 
mit a statement of facts filed out of 
due time to remain a part of the rec¬ 
ord or consider it, in the absence of 
a showing of freedom from fault of 
laches of appellant. 

Tex.—Goodner Wholesale Grocery 
Co. v. People’s Co-op. Stores, Civ. 
App., 283 S.W. 1092. 

No statutory provision 

There is no law authorizing a bill 
of exceptions to be filed in the coun¬ 
ty court containing the oral and doc¬ 
umentary evidence introduced before 
such court so that it may be made a 
part of the record thereof. 

Mo.—State ex rel. Combs v. Staten, 
187 S.W. 42, 268 Mo. 288. 
Presentation or allowance held time¬ 
ly 

(1) Evidence in a bill of excep¬ 
tions, shown by an order book entry 
to have been approved, signed, and 
filed within the time allowed by the 
court, is in the record, although the 
bill was not filed until after the fil¬ 
ing of praecipe. 

Ind.—Ehrman v. Miller, 191 N.E. 184, 
100 Ind.App. 123. 

(2) A bill of exceptions signed by 
the trial court after remand of the 
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case by the appellate court for that 
purpose, prior to expiration of the 
term at which the judgment was ren¬ 
dered is properly in the record. 

U.S.—St. Joseph Loan & Trust Co. v. 
Studebaker Corporation, C.C.A.Ind., 
66 F.2d 151, certiorari denied 54 S. 
Ct. 209, 290 U.S. 699, 78 L.Ed. 601. 

(3) In review of a judgment on a 
motion for new trial, the bill of ex¬ 
ceptions was timely and to be con¬ 
sidered. 

Ala.—Shaw v. Knight, 102 So. 701, 
212 Ala. 356. 

Delay by the court 

A party seeking an appeal is not re¬ 
sponsible for the delay by the court 
in signing a bill properly tendered, 
and the court of appeals in a direct 
appeal will consider the bill as prop¬ 
erly in the record. 

Ky.—Striger v. Carter, 227 S.W. 448, 
190 Ky. 319. 

Showing cause of delay 

Facts indicating that failure to 
settle a bill of exceptions in time was 
due to appellant's attorney’s fault 
can be preserved only by the bill of 
exceptions. 

Ill.—Colbert v. Holland Furnace Co., 
241 Ill.App. 583, affirmed 164 N.E. 
162, 333 III. 78, 60 A.L.R. 353. 

Signed but not filed 

A bill of exceptions not filed in the 
time allowed by the court, although 
seasonably signed by the trial judge, 
cannot be considered on appeal. 

Ark.—Crow v. Cox, 251 S.W. 676, 158 
Ark. 641. 

Where a decree allowed no time 
within which to prepare and file a 
bill of exceptions, and no such time 
was requested as was by statute per¬ 
missible, a transcript of the testi¬ 
mony which the parties agreed should 
be a part of the record, was not prop¬ 
erly in the record, pursuant to a 
statute authorizing agreed bills of ex¬ 
ceptions, when not filed within the 
time for filing a bill of exceptions. 
Ark.—Floyd v. Booker, 255 S.W. 288, 
161 Ark. 87. 

Time of presenting governs 

If a bill of exceptions is presented 
to the judge for approval within the 
time for filing, it becomes part of 
the record if duly signed and filed, al¬ 
though each of such acts is done aft¬ 
er expiration of the time. 

Ill.—People v. Andrus, 132 N.E. 225, 
299 Ill. 50. 

Ind.—Grabowski v. Benzsa, 140 N.E. 
76, 80 Ind.App. 214. 

Shown by court order 

The bill of exceptions, properly to 
be made part of the record, must be 
filed in the lower court in the time 
prescribed by law, and this must be 
shown by order of court. 

Ky.—National Council Daughters of 
America v. Polsgrove, 233 S.W. 
1052, 192 Ky. 495. 
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ord. 34 Bills of exceptions presented long after the 
term at which judgment was rendered will not be¬ 
come a part of the record on appeal where there was 


no order, agreement of counsel, or rule of court 
extending the time for exceptions beyond such 
term. 35 


Discretion of court 

A statement of facts, filed by the 
direction of the trial court after the 
statutory time on the day before fil¬ 
ing it in the appellate court, will be 
considered. 

Tex.—Anderson v. Walton, Civ.App., 
26 S.W.2d 356. 

Notice of application for extension 
Evidence, in a bill of exceptions 
filed within the extended period pur¬ 
suant to application without notice 
to the opposite party of presentation 
or hearing of the application, was not 
properly in the record. 

Ind.—English v. English, 107 N.E. 
547, 182 Ind. 675. 

Chaney v. Cavins, 163 N.E. 107, 
88 Ind.App. 35. 

Case-made 

An order extending the time to 
make and serve case-made is without 
force where it is not shown affirma¬ 
tively by the case-made. 

Okl.—Berryhill v. Miller, 160 P. 67, 61 
Okl. 36. 

Bringing up orders extending time 

(1) Orders extending time for set¬ 
tling bill of exceptions included in 
the judgment roll are sufficient to 
show that such extension was grant¬ 
ed. 

Utah.—Maybee v. Maybee, 11 P.2d 
973, 79 Utah 585. 

(2) Under the former practice the 
ruling of the trial court denying ap¬ 
plication to be relieved from failure 
to timely serve and file a bill of ex¬ 
ceptions was not reviewable, in the 
absence of a bill of exceptions or oth¬ 
er record. 

Utah.—Johnson v. Continental Casu¬ 
alty Co., 300 P. 1032, 78 Utah 18— 
Ukon Water Co. v. Hooker, 190 P. 
778, 56 Utah 294—Taylor v. Palo- 
ma Gold & Silver Mining Co., 171 
P. 147, 51 Utah 500. 

4 C.J. p 288 note 60. 

(3) To review an order granting 
an extension of time within which to 
file exceptions, the motion, the rul¬ 
ing, and all facts on which the ruling 
is based must be shown by the bill 
of exceptions. 

Ind.—Lawless v. Harrington, 75 Ind. 
379. 

Returned for corrections 

Where a bill of exceptions was on 
March 21 returned by the trial judge 
to counsel for plaintiff in error for 
corrections, its retention until April 
28 was unreasonable. 

Ga.—Hayes v. Chapman, 95 S.E. 216, 
147 Ga. 625. 

Applicable to equity cases 

The rule that bills of exception and 
bills of evidence must be prepared 
and filed within time allowed by stat¬ 


ute for that purpose applies to evi¬ 
dence heard before court in trial of 
equity cases, and issues arising there¬ 
in as well as in ordinary actions. 

Ky.—Jesse v. Haney, 122 S.W.2d 490, 
275 Ky. 699. 

Failure of trial judge of his own 
motion to settle a bill of exceptions, 
where there is a failure of respond¬ 
ent to file objections to the proposed 
bill, does not of itself operate to 
make the proposed bill one which 
can properly constitute a part of the 
record on appeal, but appellant’s 
remedy is in the appellate court to 
compel the trial judge to act. 

Nev.—In re Powell's Estate, 135 P.2d 
435, 62 Nev. 10. 

34. Ind.—Walner v. Capron, 66 N.E. 
2d 64, 224 Ind. 267—Harker v. Ei- 
senhut, 6 N.E.2d 936, 212 Ind. 67. 
Ind.—John’s Cash Furniture Stores v. 
Mitchell, App., 125 N.E.2d 827, re¬ 
hearing denied 127 N.E.2d 128— 
Treesh v. De Veny, 64 N.E.2d 41, 
116 Ind.App. 305—Levy v. Winget, 
57 N.E.2d 629, 115 Ind.App. 183- 
City of Elwood v. Wilson, 47 N.E. 
2d 165, 113 Ind.App. 149—Radcliff 
v. Meisberger, 43 N.E.2d 874, 112 
Ind.App. 135—Waggoner v. Stan- 
cliffe, 39 N.E.2d 796, 110 Ind.App. 
538—Lencioni v. Folk, 36 N.E.2d 
980, 109 Ind.App. 519—Clamme v. 
Hutcherson, 29 N.E.2d 320, 108 Ind. 
App. 384—City of Jasper v. Taich- 
ert & Schneider, 7 N.E.2d 534, 103 
Ind.App. 302. 

Ky.—Commonwealth by State High¬ 
way Commission v. Castle, 168 S.W. 
2d 1018, 293 Ky. 309. 

Wash.—Boyle v. Boyle, 210 P.2d 140, 
34 Wash. 2d 790. 

W.Va.—Perkins v. Hanna, 34 S.E.2d 
7, 127 W.Va. 527—Monongahela 

Ry. Co. v. Wilson, 10 S.E.2d 795, 
122 W.Va. 467—Belcher v. Town of 
Mullens, 140 S.E. 326, 104 W.Va. 
479—Hall v. Shelton, 116 S.E. 12, 
93 W.Va. 592—Miller v. Starcher, 
102 S.E. 809, 86 W.Va. 90. 

Not oa order book 
It has been held that a bill regu¬ 
larly signed by the judge and certified 
by the clerk within the time requir¬ 
ed after adjournment of the trial term 
will become a part of the record de¬ 
spite the fact that the order is not 
actually spread on the order book un¬ 
til after that time. 

W.Va.—Houseman v. Town of Ana- 
wait, 100 S.E. 848, 85 W.Va. 60. 

Approval and signature by the trial 
judge of the bill of exceptions is a 
certificate of its correctness, and 
should not be attached until the bill 
is complete, so that a bill of excep¬ 
tions which when signed contained 
merely requests that the clerk in¬ 
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sert the stenographic report of the 
testimony and the instructions is in¬ 
sufficient to bring the testimony and 
instructions into the record. 

Ark.—Ft. Smith, S. & R. I. R. Co. v. 
Lovelady, 234 S.W. 634, 150 Ark. 
508. 

Court order 

Mo.—Billings Special Road Dist. v. 
Christian County, 5 S.W.2d 378, 310 
Mo. 963. 

Mere act of clerk insufficient 

(1) A bill of exceptions, where the 
order making such bill part of the 
record was not the action of the 
court but the action of the clerk of 
the court, is not part of the record. 
Ind.—Hunter v. Beranisch, 189 N.E. 

632, 206 Ind. 408. 

(2) Memorandum which appeared 
on cover of bill of evidence and which 
was purportedly signed by clerk, to 
effect that bill was tendered on last 
day allowed for its filing, was not 
sufficient to establish fact that bill 
was tendered on such date, in ab¬ 
sence of court order showing tender 
to have been made on such date. 

Ky.—Commonwealth by State High¬ 
way Commission v. Castle, 168 S. 
W.2d 1018, 293 Ky. 309. 

35. Ark.—Ogle tree v. Welker, 49 S 
W.2d 1054, 185 Ark. 805. 

Ill.—Lukas v. Lukas, 45 N.E.2d 869. 
381 Ill. 429—City of East St. Louis 
v. Vogel, 114 N.E. 941, 276 Ill. 490. 
Ind.—Alyea v. Alyea, 48 N.E.2d 1003, 
113 Ind.App. 448—Inter-State Mo¬ 
tor Freight System v. Morgan, 47 
N.E.2d 326, 113 Ind.App. 374—Crox- 
ton v. Croxton, 46 N.E. 2d 249, 112 
Ind. App. 645—Inter State Motor 
Freight System v. Henry, 38 N.E. 
2d 909, 111 Ind.App. 179—Kaczmar- 
czyk v. Polish National Alliance of 
U. S. of North America, 18 N.E.2d 
946, 106 Ind.App. 205—Chicago & 
E. I. Ry. Co. v. Wells, 162 N.E. 417, 
87 Ind.App. 670. 

Iowa.—Berner v. Jordan, 290 N.W. 
53, 227 Iowa 1106. 

Ky.—Warders v. Louisville & Nash¬ 
ville R. Co., 225 S.W.2d 98, 311 Ky. 
673—Ely's Adm'r v. Louisville & 
N. R. Co., 125 S.W.2d 742, 276 Ky. 
815—Rockcastle County v. Bow¬ 
man, 120 S.W.2d 385, 274 Ky. 787. 
Md.—Lichtenberg v. Joyce, 39 A. 2d 
789, 183 Md. 689—Ray v. Morse, 118 
A. 62, 140 Md. 529. 

Subsequent term 

Where the record does not show 
that additional time was granted to 
present and file a bill of exceptions, 
a bill presented at a subsequent term 
'is of no avail, although it recited 
that it was presented within the time 
allowed by the court. 
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Motion to dismiss bill. Affidavits and findings on 
a motion to dismiss a bill of exceptions are not a 
part of the record unless incorporated in a report 
or in a bill of exceptions. 36 

Under a statute abolishing bills of exceptions, 
a bill of exceptions is a nullity which can serve no 
appropriate office on appeal and cannot be con¬ 
sidered. 36 - 5 

§ 778. - Intermediate Appeals 

Matters which are not in the record of the interme¬ 
diate court, but which are sent up with the transcript, are 
no more a part of the record in the court of last resort 
than they are in the intermediate court; and only mat¬ 
ters which are of record in the intermediate court are 
part of the record on an appeal therefrom. 

Matters which are not in the record of the inter¬ 
mediate court, but which are sent up with the tran¬ 
script, are no more a part of the record in the su¬ 
preme court than they were in the intermediate 
court, 37 and cannot be made so by a mere certificate 


of the court below. 38 

The record must disclose the proceedings in the 
intermediate court, 39 and show that there was a 
judgment in, and appeal from, the trial court, and 
set forth the pleadings therein. 40 The objection 
that the petition in the intermediate court states a 
different cause of action from the one tried in the 
lower court cannot be considered where the record 
does not show what was the original cause of ac¬ 
tion tried below. 41 The record on appeal from the 
determination of an equitable issue should include 
only the proceedings had in the intermediate 
court. 42 

Whatever is matter of record in the intermediate 
court constitutes a part of the record on appeal to 
the supreme court without a bill of exceptions, 43 
although only those parts which are necessary to 
present the questions sought to be reviewed should 
be sent up. 44 The judgment of the court appealed 
from is always a part of the record of the case, 45 


Ind.—Gray v. McLaughlin, 131 N.E. 
518, 191 Ind. 190. 

Big-ham v. National Brookville 
Bank, 161 N.E. 567, 87 Ind.App. 371. 
Ky.—Life & Casualty Co. of Tennes¬ 
see v. Hendon, 273 S.W. 469, 209 
Ky. 771. 

Good cause for extension 

Existence of good cause for exten¬ 
sion of time to settle appellant’s bill 
of exceptions should appear in record 
on appeal. 

Wis.—O’Hare v. Fink, 35 N.W.2d 320, 
254 Wis. 65. 

Refusal to extend time 

Where court refused to extend time 
for signing bill of exceptions, and 
appellee neither consented nor waiv¬ 
ed objection to signing of bill of ex¬ 
ceptions after expiration of original 
time limit, court of appeals would 
not consider any matter raised by 
bill of exceptions. 

Md.—Lichtenberg v. Joyce, 39 A.2d 
789, 183 Md. 689. 

Bill held timely filed 
Ind.—Dalton Foundries v. Jefferies, 
51 N.E.2d 13, 114 Ind.App. 271, fol¬ 
lowed in Dalton Foundries v. Dean, 
51 N.E.2d 397, 114 Ind.App. 289. 

36. Mass.—Samuel v. Page-Storms 
Drop Forge Co., 137 N.E. 169, 243 
Mass. 133. 

Where plaintiff moved to dismiss 

defendant’s exceptions, defendant 
should have asked for a ruling that 
there was no evidence to support any 
one of the grounds set forth in the 
motion, excepted to the refusal of 
such ruling, and then filed a bill of 
exceptions to such refusal, setting 
out the evidence, and, if material, the 
findings of fact. 

Mass.—Samuel v. Page-Storms Drop 
Forge Co., supra. 


36.5 Ala.—Chaney v. City of Bir¬ 
mingham, 21 So.2d 26-3, 246 Ala. 
147, answer to certified question 
conformed to 21 So.2d 268, 32 Ala. 
App. 4, followed in Love v. City of 
Birmingham, 21 So. 2d 274, first 
case, 32 Ala.App. 9, certiorari de¬ 
nied 21 So.2d 273, 246 Ala. 501. 

37. Ark.—Huffman v. Sudbury, 174 
S.W. 1149, 117 Ark. 628. 

Cal.—Bank of America Nat. Trust & 
Savings Ass’n v. Pendergrass, 48 
P.2d 659, 4 C.2d 258. 

Ga.—Taylor v. Cleghorn Bros., 168 S. 
E. 773, 176 Ga. 778. 

S.C—Stephens v. Wheeler, 166 S.E. 

727, 167 S.C. 522. 

4 C.J. p 169 note 56. 

38. Mich.—Wayne v. Goldsmith, 104 
N.W. 689, 141 Mich. 528. 

39. Idaho.—In re Paige, 86 P. 273, 
12 Idaho 410. 

Me.—Edwards v. Williams’ Estate, 28 
A.2d 560, 139 Me. 210. 

40. Neb.—Saussay v. William J. 
Lemp Brewing Co., 89 N.W. 1048, 
64 Neb. 429. 

4 C.J. p 170 note 62^. 

41. Neb.—Haner v. Palmer, 129 N. 
W. 1001, 88 Neb. 438. 

42. N.D.—In re Peterson, 134 N.W. 
751, 22 N.D. 480. 

43. Miss.—Martin v. Broadhead, 32 
So.2d 133, 202 Miss. 281. 

Mo.—Berry v. Equitable Fire & Ma¬ 
rine Ins. Co., 298 S.W. 63, 317 Mo. 
1119—Clark v. Kilbride, 220 S.W. 
880, 282 Mo. 101. 

4 C.J. p 170 note 64. 

Briefs 

(1) Briefs in the court of appeals 
are part of the record forwarded to 
the supreme court when the case is 
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certified because of conflict in opin¬ 
ions. 

Mo.—Berry v. Equitable Fire & Ma¬ 
rine Ins. Co., 298 S.W. 63, 317 Mo. 
1119. 

(2) A copy of defendant's brief in 
the circuit court of appeals, tendered 
as an exhibit to plaintiff’s brief in 
the supreme court, is not part of the 
record in the supreme court. 

TJ.S.—Maryland Casualty Co. v. Jones, 
Cal., 49 S.Ct. 484, 279 TJ.S. 792, 73 
L.Ed. 960. 

(3) Briefs filed in the intermediate 
court are no part of the record in the 
court of last resort. 

Miss.—Martin v. Broadhead, 32 So. 
2d 133, 202 Miss. 281. 

(4) Briefs filed in court of last re¬ 
sort as no part of record in interme¬ 
diate appellate court see supra § 729. 

44. N.C.—Baker v. Clayton, 164 S.E. 
233, 202 N.C. 741. 

45. TJ.S.—Clinton v. Missouri Pac. R. 
Co., Neb., 7 S.Ct 1268, 122 U.S. 469, 
30 L.Ed. 1214. 

Mo.—In re Moore’s Guardianship, 
App., 148 S.W.2d 116. 

4 C.J. p 170 note 65. 

Superseded order 

There should not be included, as 
part of the record on appeal to the 
court of appeals from an order of re¬ 
versal by the appellate division, an 
original order, which was subse¬ 
quently resettled by the appellate di¬ 
vision, the order in its final form be¬ 
ing the only effective expression of 
the decision of the appellate division, 
and the only one which should form 
any part of the record on appeal. 

N.T.—In re Werlich’s Adm’r, 186 N. 
Y.S. 72, 194 App.Div. 607. 
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and in some jurisdictions an order of the intermedi¬ 
ate court dismissing or refusing to dismiss an appeal 
is part of the judgment roll. 46 Proceedings in the 
trial court, on remand after the judgment of re¬ 
versal in the intermediate court, form no part of 
the record on further appeal to the supreme 
court. 47 The reasons of the intermediate court 
for rendering its judgment are no part of the record 
in the supreme court. 48 

Where the trial is de novo in the intermediate 
court, in most jurisdictions a bill of exceptions may 
be necessary to a review in the court of last resort. 49 
Evidence before the original court, however, which 
was not introduced in the trial de novo in the inter¬ 
mediate court is no part of the record on appeal 
therefrom. 50 Although the rule is changed by stat¬ 
ute in some jurisdictions, 51 the general rule is that 
motions and affidavits must be brought before the 
reviewing court by bill of exceptions. 52 The dis¬ 
missal in an intermediate court of an appeal from 
a county judge sitting as a justice, 53 or county 
court, 54 or probate court, 55 cannot be reviewed un¬ 
less the motions and affidavits therefor, and the rul¬ 


ings thereon, are preserved by bill of exceptions or 
a substitute therefor* 

§ 779. Official Certificates or Statements 

The record cannot be altered or explained by a state¬ 
ment or certificate of the judge, stenographer, or clerk; 
and, generally, the judge's certificate will not take the 
place of a bill of exceptions. 

The record on appeal cannot be varied, added to, 
or explained by, a statement or certificate of the 
judge before whom the case was tried, 56 the stenog¬ 
rapher who took the evidence on the trial, 57 or the 
clerk who made the record. 58 A clerk’s statement 
in a record, or appended to a record, with respect 
to the condition of certain documents or the exist¬ 
ence of certain facts in the case, is generally no part 
of the record, 59 such as a recital that objections and 
exceptions were presented and reserved in the 
court below, 60 or his statements as to the nature of 
an instruction given. 61 A certificate of the clerk, 
made without legal authority, is powerless to bring 
into the record matters which are not properly 
there in the mode prescribed by law. 62 Entries by 
the clerk on the record or minute entries are gen¬ 
erally considered not sufficient to make matters and 


46. Mont.—Met tier v. Adamson, 99 P. 
441, 38 Mont 198. 

47. Ohio.—Collins v. Davis, 32 Ohio 
St. 76. 

48. Ill.—Traeger v. Mutual Bldg., 
etc.. Assoc., 59 N.E. 544, 189 Ill. 
314. 

49. Mo.—Tarwater v. Long, 36 Mo. 
App. 182. 

Wis.—In re Eckhart, 92 N.W. 363, 116 
Wis. 52. 

4 C.J. p 169 note 58. 

50. Okl.—In re Combs’ Estate, 161 
P. 801, 62 Okl. 33. 

51. In Indiana 

(1) By statute a motion to dismiss 
an appeal from the board of commis¬ 
sioners, the ruling thereon, and ex¬ 
ception thereto are in the record 
without bill of exceptions. 

Ind.—Darby v. Anderson, 77 N.E. 
1083, 167 Ind. 707—Good v. Burk, 
77 N.E. 1080, 167 Ind. 462. 

(2) Formerly, where there was no 
bill of exceptions containing a motion 
to dismiss an appeal from the board 
of county commissioners, and no bill 
of exceptions containing the motion 
or exhibiting the ruling thereon, the 
Question could not be reviewed. 

Ind.—McCoy v. Able, 30 N.E. 528, 31 

N.E. 453, 131 Ind. 417. 

4 C.J. p 170 note 61. 

52. Ill.—Sullivan v. Breen, 93 Ill. 
App. 526—Wheeler v. Dahms, 50 Ill. 
App. 531. 


Mo.—Thomas v. Schapeler, App., 92 
S.W.2d 982—Elsewrath v. Kallmey- 
er, 61 Mo.App. 430. 

4 C.J. p 170 note 58^. 

Papers used on motion for a pre¬ 
liminary injunction are not properly 
part of the record on appeal from a 
decision of the appellate division 
granting a declaratory judgment on 
the pleadings. 

N.Y.—Brown v. University of State 
of New York, 192 N.E. 416, 265 N. 
Y. 290, affirmed 195 N.E. 217, 266 
N.Y. 598. 

53. Okl.—Swope v. Smith, 33 P. 504, 
1 Okl. 283. 

54. Ill.—Neely v. Wright, 72 Ill. 
292. 

55. Idaho.—In re Paige, 86 P. 273, 
12 Idaho 410. 

Ill.—Dobson v. Hughes, 66 Ill.App. 

487, affirmed 48 N.E. 74, 168 Ill. 148. 
4 C.J. p 170 note 60*6. 

Consideration of affidavit 
The fact whether a district court 
on appeal from a probate court con¬ 
sidered an affidavit filed in opposition 
to a motion to dismiss can only be 
shown by making the affidavit part 
of the certified record. 

N.M.—In re Heiman’s Will, 2 P.2d 
982, 35 N.M. 522. 

56. S.D.—Western Bldg. Co. ▼. J. C. 
Penney Co., 245 N.W. 909, 60 S.D. 
630. 

Wis.—Shortle v. Sheill, 178 N.W. 304, 
172 Wis. 53. 

4 C.J. p 171 note 67. 
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Remarks of the trial judge after 
inspection of premises, stated in the 
record, must he disregarded on ap¬ 
peal, and the supreme court can look 
only to evidence presented by the rec¬ 
ord. 

S.D.—Western Bldg. Co. v. J. C. Pen¬ 
ney Co., 245 N.W. 909, 60 S.D. 630. 

57. Pa.—Hutchinson v. City of Phil¬ 
adelphia, 12 Pa.Dist. & Co. 420. 

4 C.J. p 171 note 68. 

58. Va.—Boss Cutter & Silo Co. v. 
Rutherford, 161 S.E. 898, 157 Va. 
674. 

4 C.J. p 171 note 69. 

Clerk’s letter 

In a chancery cause, the clerk's let¬ 
ter that evidence taken ore tenus was 
filed and earmarked by him is not a 
part of the record before the appel¬ 
late court. 

Va.—Ross Cutter & Silo Co. v. Ru¬ 
therford, supra. 

4 C.J. p 171 note 69 [a]. 

59. Ill.—People v. Ellsworth, 103 N. 
E. 1005, 261 Ill. 275, 277. 

4 C.J. p 171 note 70. 

60. Ind.—McClain v. Sullivan, 85 
Ind. 174. 

4 C.J. p 171 note 71. 

61. Neb.—Startzer v. Clarke, 95 N. 
W. 509, 1 Neb.,Unoff., 91. 

62. Idaho.—Crowley v. Croesus Gold, 
etc., Min. Co., 86 P. 536, 12 Idaho 
530. 

4 C.J. p 171 note 73. 
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proceedings part of the record which are not in and 
of themselves part of the judgment roll. 63 

While some cases recognize a certificate of the 
judge as constituting a sufficient bill of exceptions 
or statement of facts, 64 as a general rule it will not 
take the place of a formal bill of exceptions, case, 
or statement; 65 and, accordingly, a mere certificate 
or recital of the judge is not sufficient to show a 
transcript of the evidence, 66 or to show that ex¬ 
ceptions were preserved in the court below. 67 So, 
too, a paper signed by the judge, and purporting to 
contain the evidence, will not be regarded as a 
part of the record, such evidence not having been 
incorporated in the bill of exceptions; 68 nor will a 
recital, in an amended bill of exceptions by a trial 
judge, that he did not consider, in arriving at his 
decision, certain evidence contained in the bill of 
exceptions, be so regarded. 69 The mere written 
statement of the trial judge as to a trial proceeding 
will not be received as a substitute for a bill of ex¬ 
ceptions, although signed by him. 70 Likewise, the 
certificates of the secretary of the state with respect 
to a corporation may not be brought into the record 
on appeal on questions of law. 70 - 5 

Where the record contains no evidence the clerk’s 
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certificate that the record contains all of the evi¬ 
dence means that no evidence was adduced. 71 

Indorsement. The indorsement in the bill of ex¬ 
ceptions, when the bill is presented within the time 
allowed by the statute and the indorsement is made 
as required by the statute, is a part of the record. 72: 

In equity the certificate of evidence in a chancery 
case is a part of the record and of the decree. 73 
Exhibits not copied into the record, but which were 
before the chancellor and were used by him in 
reaching his decision, may be made a part of the 
record by the chancellor’s certificate. 74 

§ 780. Affidavits Accompanying or Supple¬ 
menting Transcript 

Unless they are incorporated in a bill of exceptions op 
some substitute therefor, affidavits are generally no part 
of the record on appeal. 

Unless they are incorporated in the bill of ex¬ 
ceptions or some substitute therefor, the record on 
appeal does not include affidavits introduced before 
the trial court 75 or filed after judgment. 76 Thus, 
affidavits to show misconduct of counsel must be 
included in the bill of exceptions on appeal to be¬ 
come a part of the record. 77 An affidavit by counsel 


63. Okl.—Williamson v. Adams, 125 
P. 486, 34 Okl. 317. 

4 C.J. P 172 note 74. 

64. Wash.—Corbett v. Seattle Civil 
Service Commn., 73 P. 1116, 33 
Wash. 190. 

4 C.J. p 172 note 75. 

Statement of judge as substitute for 
bill of exceptions generally see in¬ 
fra § 800 a. 

65. Wis.—Keller v. Gilman, 71 N.W. 
809, 96 Wis. 445. 

4 C.J. p 172 note 76. 

Impeaching former bill 
Where a bill of exceptions was 
transmitted to the supreme court 
with a certificate that it contained all 
of the evidence given on the trial, 
and the trial judge filed with the 
clerk of the superior court a paper 
in the form of a certificate, stating 
that the former bill of exceptions 
did not contain certain exhibits, and 
the latter certificate, with attached 
exhibits, was transmitted to the su¬ 
preme court as a supplemental return, 
the second certificate and the exhib¬ 
its attached did not become any part 
of the record in the case. 

Wis.—Shortle v. Sheill, 178 N.W. 304, 
172 Wis. 53. 

66. I>.C.—Neely Electric Constr., 

etc., Co. v. Browning, 25 App.D.C. 
84. 

Ind.—Rohrof v. Schulte, 55 N.E. 427, 
154 Ind. 183. 

N.D.—Brynjolfson v. Thingvalla Tp., 
77 N.W. 284, 8 N.Dl 106. 


67. Wis.—Finney v. Guy, 87 N.W. 
255, 111 Wis. 296, affirmed 23 S.Ct. 
558, 189 U.S. 335, 47 L.Ed. 839. 

4 C.J. p 173 note 78. 

68. Ark.—Hopkins v. Dowd, 11 Ark. 
627. 

4 C.J. p 173 note 79. 

69. Ill.—Potter v. Gronbeck, 7 N.E. 
586, 117 111. 404. 

70. Ind.—Schlungger v. State, 15 N. 
E. 269, 113 Ind. 295. 

Tex.—Owens v. Missouri Pac. R. Co., 

4 S.W. 593, 67 Tex. 679. 

4 C.J. p 173 note 81. 

70.5 Ohio.—Geyer v. New York Cent. 
R. Co., 121 N.E.2d 62, 95 Ohio App. 
539. 

71. La.—Lemoine v. Dupuis, 2 La. 
App. 726. 

72. Ala.—Wright v. McCullough, 80 
So. 149, 16 Ala.App. 575. 

73. Ill.—Augenstein v. Augenstein, 
275 Ill.App. 18. 

74. Miss.—Humphrey v. Crocow 

Hardware Co., 140 So. 690, 163 Miss. 
490. I 

75. Ill.—Burke v. City of Chicago, 
185 Ill.App. 228. 

Mo.—Amos v. Wetzel, 133 S.W.2d 361. 
Neb.—Powell v. Van Donselaar, 68 
N.W.2d 894, 160 Neb. 21. 

Tex.—Dorsey v. Cutbirth, Civ.App., 
178 S.W.2d 749, error refused. 
Inadequacy of stipulated facts 

An affidavit that the stipulated 
facts on which the case was tried be- 
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low were inadequate and did not con¬ 
tain all the facts necessary for the 
proper determination of the issues, 
appearing in the transcript of the 
record certified by the clerk but not 
in the bill of exceptions, is no part 
of the record and cannot be consider¬ 
ed. 

Ill.—Burke v. City of Chicago, 185 
Ill.App. 228. 

In bill of exceptions 

Where statements set forth in sup¬ 
plemental affidavits did not appear in 
the stenographer's notes, they were 
nevertheless a part of the record on 
appeal where the court found them 
to be true, and incorporated them in 
the bill of exceptions. 

Or.—Webb v. Isensee, 166 P. 544, 85 
Or. 148. 

76. Kan.—Chambers v. Land Credit 
Trust Co., 142 P. 248, 92 Kan. 1032. 

N.M.—Snure v. Skip worth, 300 P.2d 
792. 

W.Va.—Black v. Foley, 185 S.E. 902, 
117 W.Va. 490. 

Where there was no statement of 
facts or bill of exceptions showing 
the request, an affidavit that appel¬ 
lant requested findings of fact did 
not present the request as part of 
the record. 

Tex.—Hamilton v. Eiland, Civ.App., 
181 S.W. 260. 

77. Ill.—Barnes v. Barnett, 188 Ill. 
App. 32. 

Neb.—Bursow v. Doerr, 147 N.W. 474, 
96 Neb. 219, Ann.Cas*1916C 248. 
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as to his reasons for failing to file a timely bill of 
exceptions is no part of the record. 78 As between 
the chancellor’s affidavit and a similar affidavit by 
the stenographer with respect to proceedings and 
the transcribing of the stenographer’s notes the 
chancellor’s affidavit is controlling. 79 

§ 781. Order as to Contents of Record 

In the absence of statute, a mere direction by the 
court that certain papers be filed will not make them a 
part of the record, but an order of court to that effect 
may do so. 

The mere direction of the trial judge that a paper 
should be filed does not make such paper a part of 
the record unless the law declares that it shall be¬ 
come so on the filing; 80 but a judge’s order that 
certain papers should be made a part of the record 
on appeal because used on the trial will not be 
disturbed on conflicting affidavits. 81 Certain mat¬ 
ters may be made a part of the record by order of 
court where authorized by statute; 82 and such an 
order, if made, should designate and point out with 
reasonable certainty the matters intended to be 
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made a part of the record, leaving nothing to in¬ 
ference, speculation, or surmise, 83 and should be 
rendered in due time. 84 The trial court should not, 
by direction or order, dispense with any part of the 
record with the assent of plaintiff in error only . 86 
The inclusion in the papers on appeal of the plead¬ 
ings and reference thereto in an order to show 
cause is proper and needs no order from the court 
permitting it to be done. 86 

§ 782. Stipulation as to Contents of Record 

The character of a record on appeal is a matter which 
the appellate court must determine independently of the 
parties' agreement, and as a general rule the parties can¬ 
not alter the record proper by stipulation; but matters 
considered by the court and parties as a part of the rec¬ 
ord, although not copied therein, may be brought in by 
stipulation. 

The character of a record on appeal is a matter 
which the appellate court must determine independ¬ 
ently of the parties’ agreement, 86 * 50 and as a gen¬ 
eral rule parties cannot, by stipulation, make or 
add to the record of the court, 87 or present for 


Improper argument 

The question whether improper 
argument was made cannot be saved 
by ex parte affidavits; the statements 
must he certified to by the trial judge 
in the bill of exceptions. 

Ill.—Barnes v. Barnett, 188 Ill.App. 
32. 

78. Ark.—L. D. Powell Co. v. Stock- 
ard, 279 S.W. 1001, 170 Ark. 424. 

79. Miss.—Humphrey v. Crocow 
Hardware Co., 140 So. 690, 163 Miss. 
490. 

80. Ky.—Paducah & I. R. Co. v. Al¬ 
britton, 191 S.W. 879, 174 Ky. 270. 

4 C.J. p 173 note 83. 

81. N.Y.—Gilpin v. Baltimore, etc., 
R. Co., 17 N.Y.S. 520. 

82. Colo.—Doll v. McEllen, 121 P. 
149, 21 Colo.App. 7. 

4 C.J. p 173 note 84. 

Order held erroneous 

An order requiring decree in anoth¬ 
er case to be printed as part of the 
record was erroneous, since review¬ 
ing court could not read into record 
an appeal from the decree of that 
case. 

S.C.—Betsill v. Betsill, 196 S.E. 381, 
187 S.C. 50. 

83. Ind.—Pulton County v. Gibson, 
63 N.E. 982, 158 Ind. 471. 

4 C.J. p 173 note 85. 

84. Va.—New York, P. & N. R. Co. v. 
Chandler, 106 S.E. 684, 129 Ya. 695. 

4 C.J. p 173 note 86. 

85. Ga.—Williams v. Jones, 69 Ga. 
277. 

86- N.Y.—Sanitary Brass Works v. 
Rubin & Marcus, 175 N.Y.S. 535. 


Where an order to show cause why 
default should not be set aside was 
based on the pleadings, inclusion in 
the papers on appeal of the pleadings 
and reference thereto in the order 
was proper, in view of Code Civ.Proc. 
§ 768, without an order from the 
court permitting it to be done. 

N.Y.—Sanitary Brass Works v. Ru¬ 
bin & Marcus, supra. 

86.50 Tex.—Pinkston v. Farmers 
State Bank of Center, Civ.App., 201 
S.W.2d 595. 

87. U.S.—Reilly v. Beekman, C.C.A. 
N.Y., 24 F.2d 791. 

Ala.—National Pyrites & Copper Co. 

v. Williams, 89 So. 291, 206 Ala. 4. 
Cal.—In re Larson’s Estate, 206 P.2d 
852, 92 C.A.2d 267. 

Ga.—Pope v. Bennett, 121 S.E. 333, 
157 Ga. 357. 

Cox v. Bank of Ochlochnee, 21 S. 
E.2d 485, 67 Ga.App. 853. 

Ill.—People v. Mitchell, 156 N.E. 341, 
325 Ill. 472. 

West Frankfort Building & Loan 
Ass’n v. Dorris, 260 Ill.App. 21— 
Abt v. National Surety Co., 230 Ill. 
App. 242. 

Mass.—Staples v. Collins, 73 N,E.2d 
729, 321 Mass. 449—Gordon v. 

Guernsey, 55 N.E.2d 27, 316 Mass. 
106—Harrington v. Joyce, 5 N.E.2d 
30, 316 Mass. 187. 

Md.—Union Trust Co. of Maryland v. 
Harrisons' Nurseries, 26 A.2d 812, 
180 Md. 651—Webster v. Archer, 4 
A.2d 434, 176 Md. 245. 

Miss.—Corpus Juris cited in Moore v. 
White, 137 So. 99, 100, 161 Miss. 
390. 

Mo.—Euler v. State Highway Com¬ 
mission, 55 S.W.2d 719, 227 Mo. 


App. 755, reinstatement of appeal 
denied State ex rel. State Highway 
Commission of Missouri v. Shain, 
62 S.W.2d 711. 

N.M.—Altman v. Kilburn, 116 P.2d 
812, 45 N.M. 453, 136 A.L.R. 554. 
N.J.—Keehn v. Laubach, 43 A.2d 857, 
133 N.J.Law 227. 

Tenn.—Dalton v. Dean, 117 S.W.2d 
973, 22 Tenn.App. 56. 

Tex.—Rousset v. Settegast, Civ.App., 
210 S.W. 219. 

Wash.—Lamb-Davis Lumber Co. v. 

Stowell, 181 P. 520, 107 Wash. 23 2. 
4 C.J. p 173 note 88. 

Constitutional right 

Parties are entitled, as a matter of 
constitutional right, to the opinion of 
the trial court on all facts that are 
to be brought into review. 

Miss.—Moore v. White, 137 So. 99, 
161 Miss. 390. 

Counsel’s agreement, without the 
consent of the coart, that grounds of 
objections to instructions might be 
incorporated in bill of exceptions and 
made part of the record, although 
not raised at the time of the judge’s 
rulings is improper. 

Ya.—James v. Haymes, 168 S.E. 333, 
160 Ya. 253. 

Elimination of matter 

A stipulation for the elimination 
of essential portions of the record 
from the transcript was ineffectual to 
supply the matters omitted. 

Fla.—W oods-Hoskins-Young Co. v. 
Taylor Development Co., 122 So. 224, 
98 Fla. 156. 

Errors in preparing the case for 
this court cannot be cured by agree- 
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consideration a question different from that which 
appears by the record to have been decided in the 
court below. 88 So, it has been held that a stipula¬ 
tion does not authorize the omission from the tran¬ 
script of pleadings, testimony, and orders, 88 - 5 al¬ 
though under some rules of court counsel may, by 
stipulation, bring to the appellate court only such 
pertinent and relevant portions of a record as may 
be essential and necessary for the adjudication by 
the court of the questions of law in controversy. 88 - 10 


The parties may submit an agreement on appeal, 
so as to invoke a review* of the rulings pending 
trial, 88 - 15 and some matters may constitute a part 
of the record by stipulation where it is manifest 
from the whole record that the parties and the court 
deemed the subject matter of the stipulation as in 
the record, 89 or where matters were actually before 
the court below but were not copied into the rec¬ 
ord. 90 Where the judgment itself grants per¬ 
mission for the use of such judgment and facts set 


ments of parties afterward made, 
and the record cannot be changed on 
collateral attack, and a written agree¬ 
ment filed by the parties as to what 
was before the trial court, whether 
or not introduced in evidence, one 
contending it was, and the other that 
it was not, cannot be written in the 
record. 

Ala.—National Pyrites & Copper Co. 
v. Williams, 89 So. 291, 206 Ala. 4. 

Material matter 

A record on appeal cannot be made 
by agreement so as to include mate¬ 
rial matter not before the trial court. 
Thus, in a suit to foreclose a ven¬ 
dor's lien on the ground that the loan 
which the purchaser had assumed 
had not been paid in full within a 
reasonable time, the deed of trust 
containing provisions with respect to 
the assumption of the loan in ques¬ 
tion not exhibited in the trial court 
could not be imported into the record 
on appeal by stipulation and consid¬ 
ered by the supreme court. 

Miss.—Moore v. White, 137 So. 99, 
161 Miss. 390. 

Oral agreement of counsel cannot 
be accepted as a substitute for the 
statutory method of bringing evi¬ 
dence before the court of appeals. 

Md.—Trustees of Riverdale Presby¬ 
terian Church of Riverdale, Prince 
George’s County, v. Paul B. Pugh 
& Co., 140 'A. 844, 154 Md. 550. 

Stipulation, not approved 

(1) On appeal in equity, a signed 
agreement or stipulation of counsel 
as to what the evidence was at the 
hearing before sitting justice, unap¬ 
proved, cannot be accepted as a sub¬ 
stitute for all evidence before trial 
court or an abstract thereof approv¬ 
ed by justice hearing case, which is 
required by statute to be produced. 
Me—Usen v. TJsen, 13 A.2d 738, 136 

Me. 480, 128 A.L.R. 1449. 

(2) Stipulation not approved by the 
trial court cannot be substituted for 
settled case or bill of exceptions. 
Minn.—State v. Chase, 206 N.W. 396, 

165 Minn. 268. 

88. Ariz.—Fairfield v. Foster, 214 P. 
319, 25 Ariz. 146. 

N.J.—Keehn v. Laubach, 43 A.2d 857, 
133 N.J.Law 227. 


Tex.—Hawkins v. Everts, Civ.App., 
91 S.W.2d 1086, error refused. 

4 C.J. p 174 note 89. 

88.5 Ala.—Alabama Public Service 
Commission v. Avery Freight Lines, 
49 So.2d 170, 254 Ala. 672. 

Mo.—Stalcup v. Bolt, 139 S.W.2d 544, 
234 Mo.App. 1070. 

88.10 Fla.—Knox v. Knox, 31 So.2d 
159, 159 Fla. 123, opinion supple¬ 
mented 31 So.2d 161, 159 Fla. 128— 
Miller v. Gulf Life Ins. Co., 12 So. 
2d 127, 152 Fla. 221. 

88.15 Ala.—Chaney v. City of Bir¬ 
mingham, 21 So.2d 263, 246 Ala. 
147, answer to certified question 
conformed to 21 So 2d 268, 32 Ala. 
App. 4, followed in Love v. City of 
Birmingham, 21 So.2d 274, first 
case, 32 Ala App. 9, certiorari de¬ 
nied 21 So.2d 273, 246 Ala. 501- 
Grand United Order of Eagles v. 
Workman, 117 So. 659, 218 Ala. 37. 

89. Cal.—Knackstedt v. Superior 
Court in and for Contra Costa 
County, 180 P.2d 375, 79 C.A.2d 727 
—Greenspot Desert Inns v. Roy, 146 
P.2d 39, 36 C.A.2d 54. 

Iowa.—Pierre v. Pierre, 232 N.W. 633, 
210 Iowa 1304. 

Ky.—Black v. Palmer, 168 S.W.2d 
752, 293 Ky. 231. 

Mo.—Webster v. Joplin Water Works 
Co., 177 S.W.2d 447, 352 Mo. 327. 
N.J.—Corn v. Kaplan, 139 A. 12, 103 
N.J.Law 628. 

N.C.—Greensboro-High Point Airport 
Authority v. Johnson, 36 S.E.2d 803, 
226 N.C. 1. 

Ohio.—In re McCoy, App., 70 N.E.2d 

121 . 

Wyo.—Lusk Lumber Co. v. Independ¬ 
ent Producers Consol., 26 P.2d 1075, 
46 Wyo. 341. 

4 C.J. p 174 note 91. 
liberal construction 

Where parties had agreed that 
when transcript of oral testimony 
was completed it would be submitted 
to chancellor and, when approved, 
filed as depositions and as a part of 
record in case, agreement was re¬ 
quired to be liberally construed in in¬ 
terest of justice and precluded objec¬ 
tion that there was no bill of excep¬ 
tions because transcript was not ap¬ 
proved until there had been an inter¬ 
vening term of court 
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Ark.—McCall v. McCall, 165 S.W.2d 
255, 204 Ark. 836. 

Agreed record 

The presentation of the record on 
error to the court below, and its cer¬ 
tification by the judge on the state¬ 
ment of counsel that they had no ob¬ 
jection, amounts to an agreed record 
on error. 

Colo.—Hoover v. Shott, 182 P. 883, 66 
Colo. 456. 

Jurisdictional fact 

The agreement of counsel on appeal 
that a certain fact, necessary to ju¬ 
risdiction of the court from which 
case was removed, existed, has the 
same effect as though it appeared in 
the record. 

Md.—Lockerman v. Eastern Shore 
Trust Co., 126 A. 14G, 146 Md. 330. 

In intervention 

The parties were held to have 
agreed that a stipulation became part 
of the petition of intervention for 
purposes of motion to strike; hence, 
an intervener’s amendment, incorpo¬ 
rating the stipulation to plaintiff’s 
abstract, was proper. 

Iowa.—Pierre v. Pierre, 232 N.W. 633, 
210 Iowa 1304. 

lack of certification 

Where parties stipulated that orig¬ 
inal transcript of evidence as taken 
by master, including all exhibits of¬ 
fered in evidence and filed with clerk 
of circuit court, might be included 
in transcript and filed in supreme 
court, and original transcript of testi¬ 
mony and exhibits and original of 
master’s report had been incorporat¬ 
ed in record on appeal without certifi¬ 
cation by trial judge, appeal would 
not be dismissed because of such 
lack of certification. 

Ill.—Spies v. De Mayo, 72 N.E.2d 316, 
396 Ill. 255. 

90. Miss.—Humphrey v. Crocow 
Hardware Co., 140 So. 690, 163 Miss. 
490—Cooper v. Martin, 102 So. 851. 
N.Y.—Allen v. Ryan, 218 N.Y.S. 171, 
218 App.Div. 201. 

Tex—Brader v. Ellinghausen, Civ. 
App., 154 S.W.2d 662. 

Exhibits not copied in the record, 

but before the chancellor and used 
by him in reaching a decision, may 
be made part of the record by agree¬ 
ment. 
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•out therein in lieu of a bill of exceptions and counsel 
■agree that such facts be taken on appeal as an 
■agreed statement of facts, the court may review 
these facts notwithstanding the absence of evi- 
-dence . 91 

Furthermore, the parties may limit by stipula¬ 
tion the scope of review in the appellate court . 92 
It has also been held that papers in a case, which 
properly form no part of the judgment roll and 
which, on motion, would have been stricken from 
it, may be considered on appeal as a part of the 
record by stipulation of the parties . 93 

Where the parties stipulate, in writing, all the 
facts and cause such stipulation to be made part of 
the record on appeal, the facts so stipulated will 
take the place of findings which fail to appear in 
the record . 94 A bill of exceptions in one case can¬ 
not be made a part of the record of another case 
solely by stipulation, although the two cases are be¬ 
tween the same parties, but it can be considered as 


part of the record only when settled as the bill of 
exceptions of the case, as provided by statute or rule 
of court ; 95 nor does a stipulation to submit a cau*<s 
on the record of a former trial of the same pro¬ 
ceeding present for review the rulings made and 
exceptions reserved at such former trial . 96 

§ 783. Papers Referred to in Record 

A mere reference to certain documents does not bring 
them into the record without their having been read to 
the court and filed and brought up by a bill of exceptions. 

A mere reference in the evidence to certain docu¬ 
ments does not bring them into the record without 
their having been read to the court and filed and 
brought up by a bill of exceptions or other au¬ 
thorized means ; 97 and references in the statement 
of facts to pages of the abstract on which other 
instruments which were copied in the statement of 
facts appear do not make the answer in a previous 
suit a part of the record where the answer was no¬ 
where copied or referred to in the statement of 


Miss.—Humphrey v. Crocow Hard¬ 
ware Co., 140 So. 690, 163 Miss. 490. 

Supplying 1 omission 

Cl) Stipulation of counsel bringing 
in additional matters of record and 
stipulating that such matters, “to¬ 
gether with the record as certified by 
the clerk, shall constitute the entire 
record and contain all the evidence 
introduced in the case in the trial be¬ 
low,” supplied any omission of the 
clerk’s certificate to show that the 
transcript of the record was com¬ 
plete. 

Ark.—Gibson v. Gibson, 245 S.W. 32, 
156 Ark. 30. 

(2) Stipulations of parties not in 
writing and not made in open court 
would be considered, where record 
was incomplete and both parties were 
in pari delicto with respect to condi¬ 
tion of record. 

Colo.—In re Eder’s Estate, 67 P.2d 
1030, 100 Colo. 329. 

Stipulation in record 
Where it was urged that the mo¬ 
tion to set aside the order pro con- 
fesso was not in writing and not sup¬ 
ported by affidavit, but the record 
disclosed a stipulation between the 
parties that a certain affidavit might 
be considered as filed, the record was 
sufficient to sustain the action of the 
trial court in sustaining the motion. 
Tenn.—Bank of McKenzie v. Manley, 
13 Tenn.App. 630. 

Insufficient stipulations 

Of two stipulations as to transcript 
on appeal from an order granting de¬ 
fendant’s motion for new trial, it was 
held that neither sufficiently identi¬ 
fied what documents, records, or evi¬ 
dence were actually presented to. 


and used by, the trial judge on hear¬ 
ing and determination of motion. 

Cal.—Soper v. Dominguez, 172 P. 586, 
178 C. 193. 

foreign decisions and statutes 

Where the parties agreed that de¬ 
cisions and statutes of another state 
received in evidence might be con¬ 
sidered a part of the record without 
being set out therein, the law of such 
other state is properly before the 
court of appeals. 

Ky.—Thacker v. Norfolk & W. Ry. 
Co., 172 S.W. 658, 162 Ky. 337. 

i 

91. Ky.—Byrd v. Begley, 90 S.W.2d 
370, 262 Ky. 422. 

92. U.S.—Lydiard-Peterson Co. v. 
Woodman, Minn., 205 F. 900, 126 C. 
C.A. 434. 

Ill.—-Lyles v. Stanford, 120 N.E.2d 
238, 3 Ill.App.2d 113. 

Tex.—Logan v. Aiken, Civ.App., 107 
S.W.2d 1028. 

4 C.J. p 174 note 92. 

Bystander’s bill 

Where parties agreed that part of 
record on appeal was equivalent to a 
bystander’s bill no question relating 
to the matter of a bystander’s bill 
was presented to supreme court. 

Ark.—Gregory v. Rees Plumbing Co., 
263 S.W.2d 697, 222 Ark. 908. 

Order entered by mistake 

Under stipulation that order filing 
and approving bill of exceptions was 
entered by mistake and should be 
omitted from record, motion to file 
supplemental record showing that the 
court signed and approved the bill 
was overruled. 

Ky.—Hurley v. Greif, 115 S.W.2d 284, 
272 Ky. 741. 


93. Idaho.—Grete v. Knott, 3 P. 25, 
2 Idaho 13. 

94. Cal.—Rabbitt v. Union Indem¬ 
nity Co., 35 P.2d 1066, 140 C.A. 575. 

findings directed but omitted 
Where the record disclosed that 
formal findings of fact were directed 
by the court, and the judgment recit¬ 
ed that findings were filed but none 
appeared in the record on appeal, 
stipulation of facts would be looked 
to for the facts of the case. 

Cal.—Rabbitt v. Union Indemnity Co., 
supra. 

95. Neb.—Bee Pub. Co. v. State, 175 
N.W. 647, 104 Neb. 1. 

4 C.J. p 174 note 94. 

96. Cal.—Grunsky v. Field, 82 P. 
979, 1 C.A. 623. 

97. Ark.—Wallace v. Glessner, 199 
S.W. 115, 131 Ark. 359. 

Ill.—Abel v. Poe, 199 Ill.App. 391. 

Deeds 

In actions for lands mere reference 
in United States patent deeds in the 
evidence to the original entry certifi¬ 
cates by a member did not bring them 
into the record without having been 
read to the court and filed, or brought 
in by bill of exceptions. 

Ark.—Wallace v. Glessner, 199 S.W. 
115, 131 Ark. 359. 

Documents referred to 
Loose documents contained in an 
envelope between pages of the record 
and designated on the envelope as 
“Exhibits referred to in stenogra¬ 
pher’s report and incorporated there¬ 
in by reference thereto,” but having 
no earmarks to identify them, cannot 
be resorted to on review. 

Ill.—Abel v. Poe, 199 Ill.App. 391. 
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facts . 97 - 5 A paper indicating the jury’s method 
of computing the amount of the verdict cannot be 
considered on appeal where the bill does not recite 
that the jury had such paper attached to the verdict 
which was returned in open court . 98 Where, how¬ 
ever, the court in its decree states that it is based 
on a consideration of the proceedings and decrees in 
a prior trial, such proceedings and decrees are prop¬ 
erly certified as part of the record on appeal . 99 

§ 784. Lost or Destroyed Record 

Although the court, in a proper case, may permit the 
substitution of new papers, generally appellant must sup¬ 
ply lost or destroyed material parts of the record. 

Appellant must bring into the appellate court a 
perfect record , 1 and hence copies of lost or de¬ 
stroyed records must be supplied , 2 except where the 
portion lost is immaterial to a proper determination 
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of the cause . 3 It has been held that the loss of a 
portion of the record is no ground for reversal , 4 
unless the loss was due to a fault of appellee ; 5 
but if a material portion of the record has been 
lost, the appeal may be dismissed , 6 if it was lost or 
mislaid through the fault of appellant . 7 

In some jurisdictions, where material parts of 
the record are lost or destroyed through no fault 
of appellant, it has been held that the supreme court 
should remand the case 8 provided appellant has ex¬ 
ercised due diligence and is not guilty of laches . 9 
It has also been held that if the destruction of the 
record was due to no fault of appellee but resulted 
from appellant’s delay in preparing the case for 
appeal, the judgment will be affirmed and a new 
trial denied . 10 

Papers which were lost at the time of the trial 
below and since discovered are no part of the record 


97.5 Tex.—Davis v. First Nat. Bank 
of Waco, 161 S.W.2d 467, 139 Tex. 
36, 144 A.Li.R. 1. 

98. Ill.—Hood v. Hollister, 235 Ill. 
App. 112. 

99. Ala.—Cunningham v. Wood, 140 
So. 351, 224 Ala. 288. 

Prior appeals 

Where appellant by reference made 
record on first appeal part of record 
on present appeal, record on all pri¬ 
or appeals would be treated as part 
of record on present appeal. 

Okl.—Armour & Co. v. Moore, 270 P. 
2d 303. 

1. Tenn.—Bray v. Blue Ridge Lum¬ 
ber Co., 3 Tenn.App. 417. 

4 C.J. p 174 note 95. 

2. Cal.—Sheriffs v. Scott, 292 P. 
1088, 109 C.A. 438. 

Ky.—Ison v. Buskirk-Rutledge Lum¬ 
ber Co., 266 S.W. 243, 205 Ky. 583. 
N.Y.—Jones v. Liberty Fast Freight 
Co., 110 N.Y.S.2d 647, 279 App.Div. 
919. 

Tenn.—Bray v. Blue-Ridge Lumber 
Co., 3 Tenn.App. 417. 

4 C.J. p 174 note 96. 

Apply for institution of inquiry 
If after denial of motion for new 
trial the record cannot be found be¬ 
fore the time fixed for filing bill of 
exceptions, appellant should apply to 
the court to institute an inquiry for 
the record, and, if it cannot be found, 
to have it supplied, and pending such 
proceedings, apply for extension of 
time in which to file bill of excep¬ 
tions. 

Ky.—Ison v. Buskirk-Rutledge Lum¬ 
ber Co., 266 S.W. 243, 205 Ky. 583. 

3. Ky.—McClellan v. Troendle, 99 
S.W. 329, 30 Ky.L. 611. 

Evidence identifying records missing 
Where records and files of county 
court were duly certified into record, 
they were before the supreme court 


on appeal, although evidence identify¬ 
ing them was not in transcript be¬ 
cause court reporter's shorthand notes 
of evidence were destroyed by fire. 
Ill.—People ex rel. Gustus v. Swan, 
46 N.E.2d 1003, 382 Ill. 184. 

4. Iowa.—Merritt v. Ludwig-Wiese, 
235 N.W. 292, 212 Iowa 71. 

4 C.J. p 174 note 98. 

5. Miss.—Quarles v. Hiern, 12 So. 
145, 70 Miss. 259. 

6. Cal.—Buckman v. Whitney, 28 C. 
555. 

Or.—Close v. Close, 42 P. 128, 28 Or. 
108. 

4 C.J. p 175 note 1. 

7. Ark.—Healey v. Healey, 90 S.W. 
845, 77 Ark. 94. 

La.—Succession of Bothick, 34 So. 

163, 110 La. 109. 

4 C.J. p 175 note 2. 

8. Mo.—Scharff v. Holschbach, 296 
S.W. 469, 220 Mo.App. 1139—Lar¬ 
son v. Shockley, App., 231 S.W. 
1030—Todd v. Security Ins. Co., 
App., 206 S.W. 412—Woods v. Bott- 
mos, App., 206 S.W. 410. 

4 C.J. p 175 note 5. 

On equitable principles 

The right of appeal is a creature 
of statute, and, there being no statu¬ 
tory provision for a new trial be¬ 
cause stenographer’s notes are de¬ 
stroyed, any right on such ground 
must depend on the circumstances, 
and any relief must be granted on 
principles analogous to equitable doc¬ 
trines rather than rules of law. 

Mo.—Stevens v. Chapin, 227 S.W. 874, 
206 Mo.App. 594. 

Not of right 

Appellant, seeking a new trial for 
destruction of stenographer's notes 
preventing his securing bill of ex¬ 
ceptions, is not entitled thereto as a 
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matter of strict, absolute, legal right, 
but may only be granted a new trial 
in the exercise of the inherent ex¬ 
traordinary powers of the court to 
prevent a possible injustice being 
done to him, but his being without 
fault is a necessary prerequisite. 

Mo.—Stevens v. Chapin, supra. 

9. Kan.—Toof v. Cragun, 35 P. 1103, 
53 Kan. 139. 

Mo.—Larson v. Shockley, App., 231 
S.W. 1030. 

4 C.J. p 175 note 3. 

Diligence 

Where it appears that the trial 
judge has gone out of office and car¬ 
ried the papers with him, including 
the case made, a new trial will not 
be granted until it is shown that a 
diligent effort was made to cause 
their return to the clerk's office. 

N.C.—Nichols v. Dunning, 91 N.C. 4. 
Laches 

It is the duty of the stenographer, 
under the law, to furnish a tran¬ 
script of the evidence on appeal, for 
which he is to be paid as provided by 
statute, and a statute provides that 
a bill of exceptions may be allowed 
and filed at any time before appel¬ 
lant must file his abstract, so that 
where a stenographer started to copy 
the evidence, but stopped because he 
could not secure a guaranty of pay¬ 
ment from appellant, who lived be¬ 
yond the state, and was told he need 
not prepare it then, and was never 
thereafter told to proceed, and the 
courthouse burned, appellant was 
guilty of laches preventing a new 
trial. 

Mo.—Stevens v. Chapin, 227 S.W. 874, 
206 Mo.App. 594. 

10. Ark.—Stewart v. Hulett, 117 S. 
W.2d 1067, 196 Ark. 403—Fellheim- 
er v. Eagle, 95 S.W. 139, 79 Ark. 
201 . 
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on appeal even though filed in the appellate court . 11 
If the original writ is lost so that it cannot be made 
a part of the record, it is held that the court may 
presume, after verdict, that there was once a good 
writ, and if the writ recited in the declaration is 
bad, it may be presumed that the mistake was a 
clerical one . 12 

Substitution of copies and supplying loss by affi¬ 
davit. If the files of a court are lost or destroyed, 
the court, in its discretion, may allow new papers 
to be filed 13 on petition or application therefor as 


provided by statute or rule of court , 14 but such per¬ 
mission should not be given unless the court is 
thoroughly satisfied of the loss or destruction, and 
that the substitutes proposed are true copies of 
the papers lost . 15 The court will usually withhold 
the privilege of substituting papers where applicant 
is guilty of laches . 16 

An order authorizing the filing of copies is a 
determination of the correctness of the copies, and 
papers thus substituted are entitled to the same 
weight as would be given to the originals . 17 Lost 


11. Mo.—Moore v. Mansfield, 286 S. 
W. 353. 

12. Va.—Turberville v. Long, 3 
Hen. & M. 309, 13 Va. 309. 

13. Cal.—Davis v. Schneider, 266 P. 
959, 91 C.A. 187. 

Ind.—Mackey v. Lafayette Loan & 
Trust Co., 121 N.E. 682, 70 Ind. 
App. 59. 

Iowa.—Lowery v. Lowery, 115 N.W. 

1035, 139 Iowa 363. 

4 C.J. p 175 notes 7, 8. 

Only the county court may substi¬ 
tute a notice of appeal and an appeal 
bond in probate matter for those 
lost or destroyed. 

Okl.—In re Cox’s Estate, 255 P. 680, 
124 Okl. 254, certiorari denied 
Wright v. Ashbrook, 48 S.Ct. 28, 
275 TJ.S. 531, 72 L.Ed. 410. 

Trial court has inherent power to 
supply lost exhibits ordered attached 
to the statement of facts, and for 
this purpose to determine whether 
alleged copies were copies or con¬ 
tained the material substance of the 
exhibits. 

Wash.—O’Donnell v. McCool, 142 P. 
1135, 81 Wash. 452. 

Statement of trial court 
Where the stenographer’s notes of 
evidence have been lost, a statement 
by the trial judge may be used on 
appeal in lieu of a transcript, al¬ 
though the statute provides for such 
substitute only in case of the stenog¬ 
rapher’s death or disability. 

Kan.—Spencer v. McClenney, 178 P. 
253, 104 Kan. 107. 

Clerk’s duty 

(1) The clerk’s duty is only to keep 
original documents safely filed in his 
office and copy them into the record, 
and their substitution, if lost, is a 
judicial function on proper hearing. 
Ala.—Wilson v. Horton, 101 So. 740, 

212 Ala. 87. 

(2) Where an appeal was taken 
and the appellant was ordered to file 
a bond and the bond was lost, and a 
certificate of the clerk was sent up 
with the records in place of the bond, 
the certificate did not take the place 
of the lost instrument and the appeal 
was not perfected. 


Tenn.—Bray v. Blue-Ridge Lumber 
Co., 3 Tenn.App. 417. 

4 C.J. p 175 note 7 [a]. 

(3) If an appeal bond is timely 
filed, clerk of district court thereaft¬ 
er becomes official custodian there¬ 
of, and penalty for its loss or destruc¬ 
tion should not be visited on an ap¬ 
pellant who is not at fault. 

La.—Carter v. Chambers, App., 5 So. 
2d 46. 

Carbon copies 

(1) Where certain original papers 
disappeared from circuit court after 
papers had been transmitted there 
on appeal from county court, circuit 
court and its commissioner, in pro¬ 
ceeding to restore lost papers, em¬ 
ployed proper procedure in having 
parties and their attorneys furnish 
carbon copies of such papers as were 
in their files, with each side to be 
given opportunity to examine and 
compare any copies furnished by the 
other side. 

Ky.—Smith v. Louisville Trust Co., 
262 S.W.2d 479. 

(2) Such carbon copies should 
show in typed form, any signatures 
that were on the originals. 

Ky.—Smith v. Louisville Trust Co., 
supra. 

(3) Parties supplying carbon copies 
are not required to sign and certify 
the carbon copies. 

Ky.—Smith v. Louisville Trust Co., 
supra. 

14. Neb.—Norfolk Packing Co. v. 
American Ins. Co., 216 N.W. 309, 
116 Neb. 118. 

Okl.—In re Cox's Estate, 255 P. 680, 
124 Okl. 254, certiorari denied 
Wright v. Ashbrook, 48 S.Ct. 28, 
275 U.S. 531, 72 L.Ed. 410. 
Motion to require appellee to repro¬ 
duce destroyed exhibits essential to 
a new bill of exceptions should be 
directed to the district court. 

Neb.—Norfolk Packing Co. v. Ameri¬ 
can Ins. Co., 216 N.W. 309, 116 
Neb. 118. 

Defendant appealing from judg¬ 
ment for codefendants, whose plea of 
limitations barring appellant’s claim 
was the only pleading shown by the 
record to have been filed by them, 
could have supplied the alleged lost 
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answers, waiving the statute, on ap¬ 
plication to the trial court, and in¬ 
troduced them in evidence as part of 
the bill of exceptions. 

Mo.—Landers Lumber Co. v. Short, 
App., 81 SW.2d 375. 

Import of necessary written instru¬ 
ments destroyed with bill of excep¬ 
tions, as understood by appellant, 
may be reduced to writing and ten¬ 
dered for the purposes of the new 
bill, and a controversy as to correc¬ 
tions or objections may be submitted 
to the trial judge. 

Neb.—Norfolk Packing Co. v. Ameri¬ 
can Ins. Co., 216 N.W. 309, 116 Neb. 
118. 

Appeal bond 

If neither the original nor a copy 
of appeal bond could be produced, 
then its execution, its filing with 
clerk of district court, with date 
thereof, the approval thereof by such 
official, the name of the surety, etc., 
should be established contradictorily 
with appellee in order that the ap¬ 
peal might be passed on. 

La.—Carter v. Chambers, App., 5 So. 
2d 46. 

15. Iowa.—Lowery v. Lowery, 115 
N.W. 1035, 139 Iowa 363. 

4 C.J. p 175 note 10. 

Bill improperly established 

Assignments of error, contained in 
a copy of the bill of exceptions im¬ 
properly established in lieu of the 
lost original, cannot be considered. 
Ga.—Perry v. Friedin, 87 S.E. 683, 17 
Ga.App. 417. 

Document never filed 

The establishment of a copy of a 
bill of exceptions in a summary man¬ 
ner is error, where it appeared from 
the affidavit of the clerk of the city 
court that the original bill of excep¬ 
tions which had been lost or destroy¬ 
ed had never been filed, and it did 
not appear that the lost bill was de¬ 
posited with the clerk or his subor¬ 
dinates. 

Ga.—Perry v. Friedin, supra. 

16. Iowa.—Lowery v. Lowery, 115 
N.W. 1035, 139 Iowa 363. 

4 C.J. p 175 note 11. 

17. Cal.—Hibernia, Sav., etc., Soc. v. 
Matthai, 48 P. 370, 116 C. 424. 
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papers inserted in the record without agreement 
or substitution in regular course must be treated, 
however, as though not copied therein . 18 A new 
record cannot be supplied on ex parte affidavit o£ 
either party ; 19 nor can it be supplied by affidavit 
in the appellate court, because it is the province of 
the lower court and not of the appellate court to 
make the necessary orders supplying or substituting 
the missing records , 20 although in some jurisdictions 
the affidavits of the parties have been held to be 
sufficient . 21 

What appellant alleges to be the substance of the 
testimony cannot be accepted as a substitute for the 
original when appellee has never assented and the 
court below has had no opportunity to approve or 
disapprove ; 22 but if an essential paper has been 


lost, the appellate court, on sufficient evidence, may 
allow a new one to be substituted , 23 and there may 
be a continuance in the appellate court to give time 
to supply it . 24 

Where the records in a suit are lost and sup¬ 
plied, the only thing necessary to be brought up, on 
an appeal from a subsequent judgment to enforce 
the judgment in the original proceeding, is a copy 
of the supplied record and a copy of the orders sup¬ 
plying it . 25 

Notice. The court cannot order the substitution 
of the lost or destroyed part of the record except 
on notice to the adverse party ; 26 however, it is not 
necessary that the order of court should show that 
defendant had notice of the motion for substitu¬ 
tion . 27 


C. NECESSITY OF BILL OF EXCEPTIONS, CASE, OR STATEMENT OF FACTS 


§ 785. In General 

A bill of exceptions, case, or statement is usually 
necessary for the review of all errors except those appar¬ 
ent on the record. 

Where the error sought to be remedied appears 


on the record, the party aggrieved may avail him¬ 
self of it on appeal or writ of error without bill 
of exceptions, case, statement, or other statutory 
remedy , 28 and in such case it is improper to bring 


18. Ala.—Wilson v. Horton, 101 So. 
740, 212 Ala. 87. 

19. Ill.—-Troy v. Reilley, 4 Ill. 19. 
Ky.—Gaboury v. Coombs, 89 S.W. 

300, 28 Ky.L. 443. 

Tex.—Southern Underwriters v. El- 
lis-Smith & Co., Civ.App., 142 S.W. 
2d 735. 

20. Iowa.—Morris v. Steele, 17 N.W. 
490, 62 Iowa 228. 

4 C.J. p 176 notes 15, 16. 

21. N.Y.—Walker v. Baerman, 61 N. 
Y.S. 91, 44 App.Div. 587. 

4 C.J. p 176 note 17. 

On death of trial stenographer 
Where trial stenographer had died, 
parties could make a record on ap¬ 
peal from testimony of witnesses, as 
disclosed by affidavits or otherwise, 
and the judgment roll, and settle the 
record on appeal before the trial jus¬ 
tice, with the aid of his minutes. 

N.Y.—Kay v. Kay, 97 N.Y.S.2d 607, 
277 App.Div. 797. 

22. Pa.—Humphrey v. Tozier, 26 A. 
542, 154 Pa. 410. 

23. Neb.—Hitchcock v. Shager, 49 
N.W. 374, 32 Neb. 477. 

4 C.J. p 176 note 19. 

24. Iowa.—Tomlinson v. Funston, 1 
Greene 544. 

Ky.—Roberts v. Calhoun, 149 S.W. 
991, 149 Ky. 731. 

Miss.—Boyd v. Hawkins, 59 Miss. 
325. 

25. Ky.—Turner v. Hamlin, 153 S. 
W. 778, 152 Ky. 469. 

26. Okl.—In re Cox’s Estate, 255 P. 
680, 124 Okl. 254, certiorari denied. 


Wright v. Ashbrook, 48 S.Ct. 28, 
275 U.S. 531, 72 L.Ed. 410. 

27. Ala.—Mobile, etc., R. Co. v. 
Smith, 51 Ala. 329. 

Where the substituted record re¬ 
cites that defendant was served with 
process, it is not necessary that the 
order of substitution should show 
that defendant had notice of the mo¬ 
tion to make the substitution. After 
the service of process, parties are in 
court and so continue till the case is 
disposed of. 

Ala.—Mobile, etc., R. Co. v. Smith, 
supra. 

28. Ala.—Glover v. Birmingham 
Trust & Savings Co., 195 So. 259, 
239 Ala. 423—Gladden v. Columbi¬ 
ana Sav. Bank, 180 So. 548, 235 Ala. 
541—Brasher v. First Nat. Bank, 
168 So. 42, 232 Ala. 340—Dorrough 
v. Mackenson, 165 So. 575, 231 Ala. 
431—Police & Firemen’s Ins. Ass’n 
v. Crabtree, 109 So. 156, 215 Ala. 
36. 

Bevis v. Wishart, 10 So.2d 47, 30 
Ala.App. 568—Limbaugh v. Boaz, 
78 So. 421, 16 Ala.App. 411. 

Ariz.—Arizona Land & Stock Co. v. 

Markus, 296 P. 251, 37 Ariz. 530. 
Ark.—Springdale Monument Co. v. 
Allen, 223 S.W.2d 802, 215 Ark. 788 
—Clark v. Collins, 210 S.W.2d 505, 
213 Ark. 386—Suit v. State, 207 S. 
W.2d 315, 212 Ark. 584—Farrell v. 
Sanders, 166 S.W.2d 889, 204 Ark. 
1068—Baker v. Allen, 164 S.W.2d 
3 004, 204 Ark. 818—Farris v. Rog¬ 
ers, 140 S.W.2d 119, 200 Ark. 659- 
Parsley v. Ussery, 132 S.W. 2d 1, 
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198 Ark. 910—Priest v. Moore, 39 S. 
W.2d 710, 183 Ark. 999—Yockey v. 
St. Louis-San Francisco Ry. Co., 37 
S.W.2d 694, 183 Ark. 601—William¬ 
son v. Mitchell Auto Co., 27 S.W.2d 
96, 181 Ark. 693—Hisey v. Sloan, 
22 S.W. 2d 1005, 180 Ark. 797— 

American Southern Trust Co. v. 
Martin, 286 S.W. 802, 171 Ark. 539 
—Miller v. Tatum, 279 S.W. 1002, 
170 Ark. 152—State v. West, 254 S. 
W. 828, 160 Ark. 413—Bradley v. 
Missouri Pac. R. Co., 223 S.W. 35, 
144 Ark. 604—Sizer v. Midland Val¬ 
ley R. Co., 217 S.W. 6, 141 Ark. 369 
—Brooks v. International Shoe Co., 
200 S.W. 1027, 132 Ark. 386—East 
v. Southern Cotton Oil Co., 190 S. 
W. 558, 126 Ark. 462. 

Cal.—Miller v. Price, 265 P. 931, 203 
C. 772—Weaver v. Fickett, 238 P. 
87, 196 C. 401—Flickinger v. Wrenn 
Inv. Co., 155 P. 627, 172 C. 132. 

Aronin v. Sattinger, App., 299 P. 
2d 27—White v. Jones, 288 P.2d 
913, 136 C.A.2d 567—Cheesman v. 
Odermott, 236 P.2d 211, 106 C.A.2d 
827—Sherer v. City of Laguna 
Beach, 57 P.2d 157, 13 C.A.2d 39.6— 
Southside Spiritualist Church v. 
National Federation of Spiritual 
and Psychic Science Church, 5 P. 
2d 657, 119 C.A. 11—Dodge v. Na¬ 
tional Surety Co., 294 P. 741, 110 C. 
A. 618—Taylor v. De Vaughn, 266 
P. 963, 91 C.A 324—Gambetta v. 
Gambetta, 157 P. 1141, 30 C.A. 261. 
Colo.—Lamont v. Reynolds, 144 P. 

1131, 26 Colo.App. 347. 

Conn.—Harrison v. Harrison, 108 A. 
800, 94 Conn. 280. 
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Idaho.—Feenaughty Machinery Co. ▼. 

Turner, 257 P. 38, 44 Idaho 363. 

Ill.—People v. Omega Chapter of Psi 
Upsilon Fraternity, 150 N.E. 677, 
320 Ill. 326—Harmon v. Callahan, 
121 N.E. 194, 286 Ill. 59—City of 
Staunton v. Bond, 118 N.E. 47, 281 
Ill. 568—People v. Wabash R. Co., 
110 N.E. 1025, 271 Ill. 206—People 
v. Larsen, 106 N.E. 947, 265 Ill. 
406. 

West Side Trust & Savings Bank 
of Chicago v. Damond, 280 Ill.App. 
343—Blackstone Shop v. Ashman, 
250 Ill.App. 401—City of Carlyle v. 
Village of Beckemeyer, 243 Ill.App. 
460—Citizens’ Securities & Invest¬ 
ment Co. v. Olson, 234 Ill.App. 552. 
See Przybylski v. Eagle Brewing 
Co., 207 Ill.App. 109. 

Iowa.—Daus v. Short, 150 N.W. 1047, 
169 Iowa 1. 

Kan.—Richards v. Kansas Electric 
Power Co., 268 P. 847, 126 Kan. 521 
—Smith v. Tri-County Light & 
Power Co., 243 P. 331, 120 Kan. 354. 
Ky.—Manchester Coal Mining Co. v. 
Smith, 5 S.W.2d 1073, 224 Ky. 165 
—Watkins v. Wallace, 267 S.W. 186, 
206 Ky. 269. 

La.—Richmond v. Newson, App., 17 
So.2d 635—Schexnayder v. Unity 
Industrial Life Ins. Co., App., 168 
So. 732. 

Me.—Sawyer v. White, 132 A. 421, 125 
Me. 206. 

Md.—Broniszewski v. Baltimore & O. 
R. Co., 144 A. 345, 156 Md. 447— 
Mt. Savage G-eorge’s Creek Coal Co. 
v. Monahan, 104 A. 480, 132 Md. 654 
—Sharpless Separator Co. v. Bril- 
hart, 98 A. 484, 129 Md. 82. 

Mich.—Balahoski v. Dunham, 219 N. 
W. 597, 243 Mich. 70—Young v. 
Grand Rapids Trust Co., 199 N.W. 
599, 228 Mich. 115. 

Minn.—Botkin v. Botkin, 77 N.W. 2d 
172, 247 Minn. 25—Viliainen v. 

American Finish Workers Soc., 53 
N.W.2d 112, 236 Minn. 412—Holt- 
berg v. Bommersbach, 51 N.W. 2d 
586, 235 Minn. 553—Muellenberg v. 
Joblinski, 247 N.W. 570, 188 Minn. 
398—First State Bank of New York 
Mills v. West, 240 N.W. 892, 185 
Minn. 225, followed in Laide v. 
West, 240 N.W. 894, 185 Minn. 229 
—Fidelity Philadelphia Trust Co. v. 
Brown, 232 N.W. 740, 181 Minn. 392 
—Tergeon v. Johnson, 205 N.W. 88, 
165 Minn. 482—Paul v. Pye, 159 N. 
W. 1070, 135 Minn. 13, Ann.Cas. 
1918E 286. 

Mo.—Rockwood v. Crown Laundry 
Co., 178 S.W.2d 440, 352 Mo. 561— 
Halloran v. Hackmann, 160 S.W.2d 
769—Clark Real Estate Co. v. Old 
Trails Inv. Co., 76 S.W.2d 388, 335 
Mo. 1237—Carter v. Burns, 61 S.W. 
2d 933, 332 Mo. 1128—State ex rel. 
Loving v. Trimble, 53 S.W.2d 1033, 
331 Mo. 446—Mayes v. United Gar¬ 
ment Workers of America, 6 S.W.2d 
333, 320 Mo. 10—Arcadia Timber 
Co. v. Harris, 285 S.W. 428—Platte 
County v. Locke, 242 S.W. 666, 294 


Mo. 207—Bruner v. Johnston, 228 
S.W. 92—Crowley v. Sutton, 209 S. 
W. 902—Burton v. Chicago & A. R. 
Co., 204 S.W. 501, 275 Mo. 185— 
Growney v. O’Donnell, 198 S.W. 
863, 272 Mo. 167—Dalton v. Simp¬ 
son, 193 S.W. 546, 270 Mo. 287- 
State ex rel. Southwest Nat. Bank 
of Kansas City v. Ellison, 181 S.W. 
998, 266 Mo. 423. 

Sonnenfeld Millinery Co. v. 
Schwartz, App., 173 S.W.2d 627- 
State on inf. of McKittrick ex rel. 
Handlan v. Wilkie Land Co., App., 
165 S.W.2d 432—Presley v. Cen¬ 
tral Terminal Co., App., 142 S.W. 
2d 799—Keller v. State Social Se¬ 
curity Commission, App., 137 S.W. 
2d 991—Martindale v. Hall, App., 
132 S.W. 2d 1041—State ex rel. 
Adams v. Stockton, App., 123 S.W. 
2d 611—Fulton Loan Service No. 2 
v. Colvin, App., 81 S.W.2d 373— 
Boudreau v. Myers, App., 64 S.W. 
2d 998—In re Pierron’s Estate, 
App., 39 S.W.2d 458—Granite Bi¬ 
tuminous Paving Co. v. Stange, 
App., 8 S.W.2d 1087—Berns v. P. A. 
Starck Piano Co., App., 296 S.W. 
239—Hannibal Rubber Co. v. Hand¬ 
lan, App., 295 S.W. 806. 

Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
50 P.2d 944, 57 Nev. 6—Miller v. 
Walser, 181 P. 437, 42 Nev. 497. 

N.Y.—Madison County Trust & De¬ 
posit Co. v. Smith, 182 N.E. 12, 259 
N.Y. 348, motion granted 184 N.E. 
95, 260 N.Y. 567. 

Application of H. C. Roberts 
Electric Supply Co., 226 N.Y.S. 211, 
131 Misc. 119. 

N.C.—Rouse v. Rouse, 78 S.E.2d 451, 
238 N.C. 568—Wilson v. Chandler, 
78 S.E.2d 155, 238 N.C. 401—Bishop 
v. Black, 64 S.E.2d 167, 233 N.C. 
333—Russos v. Bailey, 47 S.E.2d 
22, 228 N.C. 783—Privette v. Allen, 
41 S.E.2d 364, 227 N.C. 164—Board 
of Com’rs of Buncombe County v. 
Scales, 88 S.E. 868, 171 N.C. 523- 
North Carolina Bessemer Co. v. 
Piedmont Hardware Co., 88 S.E. 
867, 171 N.C. 728. 

N.D.—Ryan v. Bremseth, 186 N.W. 
818, 48 N.D. 710—Schantz v. North¬ 
ern Pac. Ry. Co., 180 N.W. 517, 47 
N.D. 1. 

Ohio.—May v. Lyons, App., 135 N.E.2d 
631—In re Anderson's Estate, App., 
130 N.E.2d 250—Lair v. County 
Com’rs of Franklin County, App., 
117 N.E. 2d 710—Schwartz v. Gross, 
114 N.E.2d 103, 93 Ohio App. 445— 
Collins v. Jordan, App., 113 N.E.2d 
Dll—Harlem Billiard & Meeting 
Club v. Board of Liquor Control of 
State, App., 107 N.E.2d 219—Cleve¬ 
land Bldg. Laborers’ Benev. & Pro¬ 
tective Union v. Board of Liquor 
Control, App., 98 N.E.2d 328—Lieb- 
brand v. Butler, 97 N.E.2d 80, 88 
Ohio App. 185—Croke’s Estate v. 
Clancy, App., 93 N.E.2d 799, re¬ 
versed on other grounds 99 N.E.2d 
483, 155 Ohio St. 434—Foureman v. 
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Foureman, App., 75 N.E. 2d 255— 
Biddle v. Bowser, App., 71 N.E.2d 
320—Willett v. New York Cent. R. 
Co., 54 N.E.2d 317, 73 Ohio App. 59 
—Cary v. Wilsey, 48 N.E.2d 141, 71 
Ohio App. 122—Stewart v. Purget, 
App., 45 N.E.2d 792—In re Dickin¬ 
son, App., 43 N.E.2d 2D4—Hizar v. 
Cowan, 199 N.E. 196, 51 Ohio App. 
1—Telling Belle Vernon Co. v. 
Krenz, 171 N.E. 357, 34 Ohio App. 
499. 

Okl.—Anderson v. Beidleman, 178 P. 
2d 81, 198 Okl. 324—State ex rel. 
Lockhart v. Board of Com’rs of 
Lincoln County, 173 P.2d 725, 197 
Okl. 605—Urschel v. Black, 20 P.2d 
174, 162 Okl. 291—Bland v. Morse, 
283 P. 1002, 141 Okl. 30—Shaw v. 
Grumbine, 278 P. 311, 137 Okl. 95— 
Quincy Showcase Works v. Briscoe, 
259 P. 128, 126 Okl. 144—State Bank 
of Dakoma v. Weaber, 256 P. 50, 
125 Okl. 186—Gamble v. Emery, 221 
P. 514, 94 Okl. 167—Davis v. De 
Geer, 216 P. 156, 91 Okl. 111. 

Or.—Haberly v. Farmers’ Mut. Fire 
Relief Ass’n, 294 P. 594, 135 Or. 32 
—Finn v. Erickson, 269 P. 232, 127 
Or. 107, rehearing denied 270 P. 
767, 127 Or. 107—Montague-O’Reil- 
ly Co. v. Town of Milwaukie, 193 
P. 824, 101 Or. 478, affirmed 199 P. 
605, 101 Or. 478—City of Portland 
v. O’Neill, 192 P. 909, 98 Or. 162— 
Pratt v. Gibson, 171 P. 223, 87 Or. 
609—School Dist. No. 30 of Clatsop 
County v. Alameda Const. Co., 169 
P. 507, 87 Or. 132, affirmed 169 P. 
788, 87 Or. 132—Chrudinsky v. Ev¬ 
ans, 167 P. 562, 85 Or. 548. 

Tenn.—Chattanooga Dayton Bus Line 
v. Burney, 23 S.W.2d 669, 160 Tenn. 
294. 

First National Bank of Coeburn 
v. Hartsell, 14 Tenn.App. 578—Cob¬ 
ble v. International Agricultural 
Corp., 2 Tenn.App. 356. 

Jackson v. Cash Store, 6 Civ.App. 
511. 

Tex.—Minus v. Doyle, 170 S.W.2d 220, 
141 Tex. 67—Coalson v. Holmes, 240 
S.W. 896, 111 Tex. 502. 

Dyche v. Simmons, Civ.App., 264 
S.W.2d 208, error refused no revers¬ 
ible error—Fair Stores, Inc. v. 
Lane, Civ.App., 240 S.W.2d 373, re¬ 
versed on other grounds 243 S.W.2d 
683, 150 Tex. 566—Andrews v. City 
of Dallas, Civ.App., 232 S.W.2d 753, 
reversed on other grounds 236 S.W. 
2d 609, 149 Tex. 609—Brown v. 
Meyers, Civ.App., 163 S.W.2d 886, 
error refused—Bradford v. Powell, 
Civ.App., 163 S.W.2d 684, reversed 
in part on other grounds 166 S.W. 
2d 346, 139 Tex. 638—Pink v. State, 
Civ.App., 105 S.W.2d 265, affirmed 
Carpenter v. Pink, 124 S.W.2d 981, 
133 Tex. 82—Ferguson Seed Farms 
v. Fort Worth & D.-S. P. Ry. Co., 
Civ.App., 100 S.W.2d 177, error dis¬ 
missed—Barnett v. Barnett, Civ. 
App., 98 S.W.2d 215—Beall v. Helm, 
Civ.App., 50 S.W.2d 460—Leonard 
V. Jackson, Civ.App. f 19 S.W.2d 800 
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a bill of exceptions, case, or other substitute there¬ 
for, to the appellate court . 29 

Accordingly, no bill of exceptions, case, or state¬ 
ment is necessary where the matters presented for 
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review sufficiently appear from the pleadings and 
proceedings of record , 30 such as the question wheth¬ 
er the pleadings or findings support the judgment , 31 
or whether the findings and judgment are consist- 


—Bagley v. Pollock, Civ.App., 19 
S.W.2d 193—Gates v. Union Termi¬ 
nal Co., Civ.App., 295 S.W. 939— 
McLaran v. Trinity Furniture Co., 
Civ.App., 295 S.W. 297—Hilgers v. 
Fannin, Civ.App., 294 SW. 341— 
Foster v. Little Motor Kar Co., Civ. 
App., 290 S.W. 228—Tyrrell Hard¬ 
ware Co. v. Orgeron, Civ.App., 289 
S.W. 1040—Davis v. Wichita State 
Bank & Trust Co., Civ.App., 286 S. 
W. 584—Lopp v. Ervin, Civ.App., 
274 S.W. 655—Martin v. Alexander, 
Civ.App., 218 S.W. 653—Valdespino 
v. Dorrance & Co., Civ.App., 207 S. 
W. 649—Lane v. Miller & Vidor 
Lumber Co., Civ.App., 176 S.W. 100. 
Utah—Moulton v. Staats, 27 P.2d 455, 
83 Utah 197. 

Va.—American Nat. Bank & Trust 
Co. of Danville v. Kushner, 174 S. 
E. 777, 162 Va. 378. 

Wash.—Sweeney v. Sweeney, 286 P. 
2d 719, 47 Wash.2d 169—Gregg v. 
Beezer, 252 P. 692, 142 Wash. 142 
—In re Erickson’s Estate, 180 P. 
485, 106 Wash. 529—Benjamin v. 
Ernst, 145 P. 79, 83 Wash. 59. 

Wis.—Van de Yacht v. Town of Hol¬ 
land, 259 N.W. 604, 217 Wis. 455- 
In re Gabrich's Estate, 211 N.W. 
128, 191 Wis. 453—Christian v. 

Great Northern By. Co., 177 N.W. 
29, 171 Wis. 266—In re Foote’s Will, 
149 N.W. 738, 159 Wis. 179. 

Wyo.—In re Utah-Idaho Sugar Co., 
120 P.2d 601, 57 Wyo. 425—Wyuta 
Cattle Co. v. Connell, 299 P. 279, 43 
Wyo. 135, rehearing denied 3 P.2d 
101, 43 Wyo. 135—Barnett v. Bank¬ 
ers’ Finance Ass’n, 268 P. 1025, 38 
Wyo. 511—Fitzpatrick v. Bogan, 
203 P. 245, 28 Wyo. 231—Byan v. 
Snyder, 200 P. 105, 27 Wyo. 512— 
Jones v. Chicago, B. & Q. B. Co„ 147 
P. 508, 23 Wyo. 148. 

4 C. J. p 177 note 22. 

Matters of record on appeal without 
bill of exceptions, case, or state¬ 
ment see supra §§ 729-784. 

Abolition of bill of exceptions 

(1) In Alabama, bills of exceptions 
in trial of cases at law have been 
abolished in all circuit courts, in 
courts of similar jurisdiction, and in 
all other courts of record having a 
full time court reporter from which 
appeals lie directly to the court of 
appeals or the supreme court. 

Ala.—Terry v. Gresham, 48 So.2d 437, 
254 Ala. 349—Chaney v. City of 
Birmingham, 21 So.2d 263, 246 Ala. 
147, answer to certified question 
conformed to 21 So. 2d 268, 32 Ala. 
App. 4, followed in Love v. City of 
Birmingham, 21 So. 2d 274, first 
case, 32 Ala.App. 9, certiorari de¬ 
nied 21 So.2d 273, 246 Ala. 501. 

4A C. J.S.—42 


W. P. Brown & Sons Lumber Co. 
v. Snead, 20 So.2d 118, 31 Ala.App. 
552, certiorari denied 20 So.2d 119, 
246 Ala. 241. 

(2) Bills of exceptions in probate 
courts have not been abolished and a 
certified transcript may not be substi¬ 
tuted for a bill of exceptions in pro¬ 
bate courts. 

Ala.—Smith v. Bice, 90 So.2d 262— 
Terry v. Gresham, 48 So.2d 437, 254 
Ala. 349. 

(3) In Florida, the supreme court 
rule with respect to filing of tran¬ 
script and copies abolishes the old 
formality of preparing and settling a 
bill of exceptions, and the rule modi¬ 
fies or supersedes statutes relating 
to assignments of error and bills of 
exceptions. 

Fla.—Aired v. Porro, 3 So.2d 123, 147 
Fla. 518. 

29. Minn.—Oehler v. City of St. 
Paul, 218 N.W. 234, 174 Minn. 66. 

4 C.J. p 179 note 23, p 555 note 41, p 
556 note 42. 

30. Ala.—Prater v. Prater, 12 So.2d 

417, 244 Ala. 136—Esslinger v. 

Spragins, 183 So. 401, 236 Ala. 508. 

Ark.—Clark v. Collins, 210 S.W.2d 
505, 213 Ark. 386. 

Ill.—Hagen Paper Co. v. East St. 
Louis Pub. Co., 109 N.E. 979, 269 
Ill. 535. 

Mason & Trent Bros. v. Neal, 204 
Ill.App. 538. 

Ind.—Stacker v. Mack, App., 130 N.E. 
2d 484—Simpson v. Fuller, 51 N.E. 
2d 870, 114 Ind.App. 583. 

Kan.—In re Oliver’s Estate, 176 P.2d 
574, 162 Kan. 407. 

Ky.—Riordan v. Biordan, 252 S.W.2d 
901. 

Md.—Lomax v. J. B. Watkins Co., 3 
A.2d 718, 176 Md. 691. 

Minn.—Keller Corp. v. Cable, 291 N. 
W. 515, 207 Minn. 336—In re Hold¬ 
en's Trust, 291 N.W. 104, 207 Minn. 
211—Dahn v. Dahn, 279 N.W. 715, 
203 Minn. 19. 

Mo.—State ex rel. Southwest Nat. 
Bank of Kansas City v. Ellison, 
181 S.W. 998, 266 Mo. 423. 

Nev.—Blouin v. Blouin, 206 P.2d 608, 
66 Nev. 137. 

N.C.—In re Suggs, 78 S.E.2d 157, 238 
N.C. 413. 

Ohio.—Harlem Billiard & Meeting 
Club v. Board of Liquor Control of 
State, App., 107 N.E.2d 219—Hoff¬ 
man Candy & Ice Cream Co. v. De¬ 
partment of Liquor Control of 
State, App., 91 N.E.2d 804—Home 
Owners’ Service Corp. v. Hadley, 
App., 81 N.E.2d 386—Farrand v. 
State Medical Bd., App., 81 N.E.2d 
279, reversed on other grounds 85 
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N.E.2d 113, 151 Ohio St. 222—Maui- 
goe v. Cason, 76 N.E.2d 745, 80 
Ohio App. 432—Jackson v. Mar¬ 
shall, App., 75 N.E.2d 78, first case. 
Or.—Harper v. Wilson, 200 P.2d 600, 
185 Or. 23—Proctor v. Jeffery, 144 
P. 1192, 76 Or. 151. 

Tenn.—State v. Simpson, 281 S.W.2d 
679, 198 Tenn. 695—Findlay v. Mon¬ 
roe, 270 S.W.2d 325, 196 Tenn. 690 
—Motors Ins. Corp. v. Lipford, 250 
S.W.2d 79, 194 Tenn. 216—Johnson 
v. Johnson, 206 S.W.2d 400, 185 
Tenn. 400. 

Wyo.—In re Austin’s Estate, 246 P. 

459, 35 Wyo. 176. 

4 C.J. p 179 note 24. 

“Bill of exceptions” is a mere meth¬ 
od of preserving a record on which 
the appellant relies for a reversal of 
the decision by the trial court, and it 
is not essentially a part of the proce¬ 
dure of taking an appeal, but it is 
only incident to the process of an ap¬ 
peal. 

Cal.—Rossi v. Superior Court in and 
for San Joaquin County, 46 P.2d 
1019, 7 C.A.2d 91. 

Plea of privilege 

Although the effect of sustaining a 
plea of privilege is to change the 
venue of the suit, a motion for change 
of venue and a plea of privilege are 
entirely different proceedings, and 
pleas of privilege are not included 
within Dist. & County Ct.Rules, rule 
55 (142 SW. xxi), providing for bills 
of exceptions to review rulings on 
change of venue. 

Tex.—Coalson v. Holmes, 240 S.W. 
896, 111 Tex. 502—St. Louis, B. & 
M. Ry. Co. v. Webber, 210 S.W. 677, 
109 Tex. 383. 

Trevathan v. G. M. Hall & Son, 
Civ.App., 209 S.W. 447—Valdespino 
v. Dorrance & Co., Civ.App., 207 S. 
W. 649—Holmes v. Coalson, Civ. 
App., 178 S.W. 628, affirmed 240 S. 
W. 896, 111 Tex. 502. 

Judgment non obstante veredicto 

Bill of exceptions is not necessary 
on writ of error to test correctness 
of ruling on motion for judgment non 
obstante veredicto, since evidence 
could not be looked to in determin¬ 
ing whether trial court was justified 
in granting such motion. 

Fla.—Dudley v. Harrison, McCready 
& Co., 173 So. 820, 127 Fla. 687, re¬ 
hearing denied 174 So. 729, 128 Fla, 
338. 

31. U.S.—Yangtsze Rapid S. S. Co. 
Federal Inc., U. S. A., v. Deutsch- 
Asiatische Bank, C.C.A.China, 59 F. 
2d 8. 

Cal.—Murphy v. Lynch, 19 P.2d 992, 
130 C.A. 282—In re Chandler's Es- 
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ent; 32 or to review the refusal of the court to al¬ 
low a jury trial, 33 although there is authority to 
the contrary, 33 - 5 or accept verdict, 34 and, in some 
jurisdictions, to review a ruling on a motion for a 
new trial, 35 or by statute, in other jurisdictions, as 
will be discussed infra § 796, to review the rulings 
of the court granting or refusing instructions; or 
to raise questions of jurisdiction, 36 or to raise pure 
questions of law arising on the record proper; 37 
or where the record proper presents the matters ex¬ 


cepted to. 38 

When bill, case, or statement required . On the 
other hand, rulings and decisions of the lower court, 
the correctness of which cannot be determined from 
the record proper, must be made a part of the tran¬ 
script or record on appeal by a bill of exceptions, 
case, statement of facts, or other mode prescribed by 
statute, in order to secure their review by the ap¬ 
pellate court; 39 and, unless such rulings of the 


tate, 297 P. 636, 112 C.A. 601, re¬ 
hearing denied 299 P. 110 (1st 
case)—Hunt v. Blanchard, 297 P. 
94, 112 C.A. 557. 

Minn.—Zywiec v. City of South St. 
Paul, 47 N.W.2d 465, 234 Minn. 18- 
State v. Youngquist, 227 N.W. 891, 

178 Minn. 442. 

Neb.—Blake v. Pathfinder Hotel Co., 
44 N.W.2d 310, 153 Neb. 231. 

N.C.—Jones v. Jones, 61 S.E.2d 335, 
232 N.C. 518. 

Ohio.—Hoffman Candy & Ice Cream 
Co. v. Department of Liquor Con¬ 
trol, 96 N.E.2d 203, 154 Ohio St. 
357. 

Okl.—Hunter v. Pepis, 163 P.2d 542, 
195 Okl. 660. 

Or.—Payn v. Richards, 231 P.2d 420, 
191 Or. 548—Ogilivie v. Stackland, 

179 P. 669, 92 Or. 352. 

Tex.—Fair Stores, Inc. v. Lane, Civ. 
App., 240 S.W.2d 373, reversed on 
other grounds 243 S.W.2d 683, 150 
Tex. 566—Parrish v. Wright, Civ. 
App., 293 S.W. 659. 

Wash.—Sweeney v. Sweeney, 286 P. 
2d 719, 47 Wash.2d 169—John Smith 
Co. v. Hardin, 233 P. 628, 133 Wash. 
194, modified on other grounds 238 
P. 647, 136 Wash. 694. 

Wis.—Davis v. Davis, 47 N.W.2d 338, 
259 Wis. 1. 

4 C.J. p 179 note 25. Compare text 
and note 41. 

32. Tex.—Hardwicke v. Trinity Uni¬ 
versal Ins. Co., Civ.App., 89 S.W.2d 
500, error dismissed. 

4 C.J. p 179 note 26. 

33. Okl.—Sutton v. Beidleman, 54 P. 
2d 167, 175 Okl. 578. 

33.5 Mass.—Bourget v. Holmes, 8 N. 

E.2d 356, 297 Mass. 25. 

Minn.—Nordby v. Central Life Ins. 
Co. of Illinois, 276 N.W. 278, 201 
Minn. 375. 

34. N.C.—Grove v. Baker, 94 S.E. 
528, 174 N.C. 745. 

4 C.J. p 180 note 28. 

35. Ind.—Stagg v. Compton, 81 Ind. 
171, 172. 

4 C.J. p 180 note 29. 

36. Cal.—Murphy v. Lynch, 19 P.2d 
992, 130 C.A. 282. 

Ind.—Lemasters v. Williams Coal Co., 
189 N.E. 414, 206 Ind. 369. 

Mich.—Woodliff v. Citizens’ Building 
& Realty Co., 222 N.W. 730, 245 


Mich. 292, certiorari denied 50 S. 
Ct. 26, 280 U.S. 567, 74 L.Ed. 620. 
Mo.—State ex rel. Loving v. Trimble, 
53 S.W.2d 1033, 331 Mo. 446. 

Sonnenfeld Millinery Co. v. 
Schwartz, App., 173 S.W.2d 627- 
In re Hukreda’s Estate, App., 172 S. 
W.2d 824. 

Or.—Hart v. State Industrial Acci¬ 
dent Commission, 38 P.2d 698, 148 
Or. 692—Weinstein v. Wheeler, 257 
P. 20, 127 Or. 406. 

Tex.—Grogan v. Robinson, Civ.App., 
8 S.W.2d 571—Texas & Pacific Coal 
Co. v. Ready, Civ.App., 198 S.W. 
1034. 

Wash.—In re West Waite St., Seat¬ 
tle, 155 P. 165, 89 Wash. 688. 

4 C.J. p 180 note 31. 

37. Cal.—Harper v. Gordon, 61 P. 
84, 128 C. 489. 

Idaho.—Humphrey v. Whitney, 103 P. 
389, 17 Idaho 14. 

N.Y.—People v. New York Bd. of Edu¬ 
cation, 99 N.Y.S. 1, 113 App.Div. 
315—Delaney v. Valentine, 42 N.Y. 
S. 571, 11 App.Div. 316—Bowen v. 
Webster, 38 N.Y.S. 917, 3 App.Div. 
86 . 

N.D.—McHenry v. Roper, 75 N.W. 903, 
7 N.D. 584. 

Ohio.—State v. House, App., 67 N.E. 
2d 105. 

4 C.J. p 180 note 32. 

38. N.C.—Brooks v. Austin, 94 N.C. 
222—State v. Crook, 91 N.C. 536. 

Wash.—State v. Canyon Lumber 
Corp., 284 P.2d 316, 46 Wash.2d 
701. 

4 C.J. p 180 note 33. 

39. Ala.—Alabama Gas Co. v. Jones, 
13 So.2d 873, 244 Ala. 413—Prater 
v. Prater, 12 So.2d 417, 244 Ala. 136 
—Gardner v. Gardner, 11 So.2d 852, 
244 Ala. 107—Fiscus v. Young, 8 
So.2d 514, 243 Ala. 39—Rose v. Ma- 
gro, 3 So.2d 64, 241 Ala. 513—State 
Tax Commission v. Commercial 
Realty Co., 182 So. 31, 236 Ala. 358 
—Edelen v. Home Owners’ Loan 
Corp., 178 So. 218, 235 Ala. 191—As- 
bury v. Mountz, 176 So. 282, 234 
Ala. 553—Anniston Lumber & Mfg. 
Co. v. Hughes, 148 So. 124, 226 Ala. 
654—City of Birmingham v. Cham- 
bless, 132 So. 313, 222 Ala. 249— 
Nash v. Rattray, 112 So. 835, 216 
Ala. 168—Himes v. Masonic Mut. 
Life Ass’n of District of Columbia, 
110 So. 133, 215 Ala. 183—Jones v. 

658 


Jefferson County, 108 So. 760, 215 
Ala. 19, followed in 108 So. 761, 215 
Ala. 19—Bell v. Burns, 90 So. 491, 
206 Ala. 465—Huntsville Knitting 
Mills v. Butner, 76 So. 54, 200 Ala. 
288—Morris v. Bragan, 70 So. 717, 

195 Ala. 372—Henderson v. Tennes¬ 
see Coal, Iron & R. Co., 67 So. 414, 
190 Ala. 126. 

Merritt v. Carter, 9 So. 2d 778, 30 
Ala.App. 506, certiorari denied 9 So. 
2d 779, 243 Ala. 272—Sherrill v. Ac¬ 
ton, 8 So.2d 449, 30 Ala.App. 514, 
followed in Sherrill v. Douglas, 8 
So. 2d 450, 30 Ala.App. 515—Jack- 
son Securities & Investment Co. v. 
A. Paul Goodall Real Estate & In¬ 
surance Co., 184 So. 344, 28 Ala. 
App. 339, certiorari denied 184 So. 
346, 236 Ala. 639—Morgan v. State, 
154 So. 827, 26 Ala-App. 145—Hen¬ 
ry v. Stabler, 153 So. 660, 26 Ala. 
App. 85—Thompson v. Manufactur¬ 
ers’ Finance Acceptance Corpora¬ 
tion, 150 So. 175, 25 Ala.App. 534, 
certiorari denied 150 So. 178, 227 
Ark. 43, and 150 So. 178, 227 Ala. 
334—West End Sav. Bank v. Fin- 
len, 147 So. 202, 25 Ala.App. 378— 
Baldwin v. Southern Bank & Trust 
Co., 130 So. 163, 24 Ala.App. 65—F. 
Becker Asphaltum Roofing Co. v. 
Nichols, 124 So. 504, 23 Ala.App. 
305—Ahrens-Rich Auto Co. v. Love, 
103 So. 602, 20 Ala.App. 502—Ow¬ 
ens v. Gibbons, 99 So. 48, 19 Ala. 
App. 556—G. W. Phalin Lumber Co. 
v. Belcher, 79 So. 198, 16 Ala.App. 
500—Bank of Tallassee v. Elmore 
Fertilizer Co., 78 So. 648, 16 Ala. 
App. 465—Floyd v. Lamar, 69 So. 
227, 13 Ala.App. 504—Peters v. No¬ 
len, 65 So. 699, 10 Ala.App. 599, cer¬ 
tiorari denied Ex parte Peters, 65 
So. 1034, 187 Ala. 672. 

Ariz.—Stewart v. Mansfield, 16 P.2d 
967, 41 Ariz. 174—State v. Central 
Bank of Wickenburg, 253 P. 439, 31 
Ariz. 337. 

Ark.—Farris v. Rogers, 140 S.W.2d 
119, 200 Ark. 659—Dixie Life & Ac¬ 
cident Ins. Co. v. Leach, 126 S.W. 
2d 926, 197 Ark. 1072—Boone v. St. 
Vincent’s Infirmary, 121 S.W.2d 519, 

196 Ark. 1177—Beason v. Withing- 
ton, 71 S.W.2d 461, 189 Ark. 211- 
Priest v. Moore, 39 S.W.2d 710, 183 
Ark. 999—Holt v. J. B. Holt Tire 
Co., 9 S.W.2d 322, 177 Ark. 1106— 
Abrams v. Hoff, 294 S.W. 389, 174 
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lower court, the correctness of which cannot be | determined from the record proper, are thus made 


Ark. 144—B. F. Goodrich Rubber 
Co. v. Presley, 241 S.W. 891, 154 
Ark. 151—Payne v. Road Improve¬ 
ment Dist. No. 1 of Howard Coun¬ 
ty, 237 S.W. 685, 152 Ark. 170—Ft. 
Smith, S. & R. I. R. Co. v. Lovelady, 
234 S.W. 634, 150 Ark. 508—Parker 
v. McNew, 226 S.W. 127, 148 Ark. 
653—Hobbs v. Bolz Cooperage Co., 
224 S.W. 968, 145 Ark. 435—Equita¬ 
ble Surety Co. v. Wilson, 187 S.W. 
940, 125 Ark. 597. 

Cal.—Carpenter v. Pacific Mut. Life 
Ins. Co. of California, 74 P.2d 761, 
10 C.2d 307, certiorari denied for 
diminution of recard Neblett v. 
Carpenter, 59 S.Ct. 61, 305 U.S. 562, 
83 L.Ed. 354, affirmed 59 S.Ct. 170, 
305 U.S. 297, 83 L.Ed. 182, rehear¬ 
ing denied 59 S.Ct. 355, 305 U.S. 675, 

83 L.Ed. 437—Citizens Nat. Trust 
& Savings Bank v. Maher, 57 P.2d 
917, 8» C.2d 386—Sutcliffe v. Sut¬ 
cliffe, 31 P.2d 195, 220 C. 398—Le- 
with v. Rehmke, 20 P.2d 687, 217 C. 
563—Peak v. Republic Truck Sales 
Corporation, 230 P. 948, 194 C. 782 
—Borges v. Dunham, 145 P. 1011, 
169 C. 83. 

Oppenheimer v. Union Pac. R. Co., 
App., 297 P.2d 700—Palermo v. 
Pyke, 244 P.2d 726, 111 C.A.2d 350 
—Nulsen v. Nulsen, 190 P.2d 316, 

84 C.A.2d 306—Brock v. Fouchy, 172 
P.2d 945, 76 C.A.2d 363—Elmore 
Jameson Co. v. Smith, 93 P.2d 1063, 
34 C.A.2d 609—Riley v. Dunbar, 130 
P.2d 771, 55 C.A.2d 452—Coker & 
Taylor v. Pruitt, 12 P.2d 653, 124 C. 
A. 439—Los Angeles Housing Cor¬ 
poration v. Crowley, 295 P. 371, 111 
C.A. 202—Dickenson v. Kallusch, 
266 P. 816, 91 C.A. 141—Lewis v. 
Fowler, 252 P. 786, 80 C.A. 717—Gil¬ 
bert v. Sherrod, 243 P. 30, 75 C.A. 
437—Hooper v. Smith, 158 P. 556, 
30 C.A. 460—Ulm v. Prather, 154 P. 
611, 29 C.A. 92—Cavanaugh v. Car¬ 
penter, 152 P. 57, 28 C.A. 276— 
Britt v. East Side Hardware Co., 
143 P. 244, 25 C.A. 231. 

Lentfoehr v. Lentfoehr, 286 P. 
2d 1019, 134 C.A.2d Supp. 905. 

Colo.—Miller v. East Denver Munici¬ 
pal Irr. Dist., 266 P. 211, 83 Colo. 
406—Schmidt v. Witheo, 221 P. 865, 
74 Colo. 328. 

Conn.—Wilson v. Town of Darien, 33 
A.2d 320, 130 Conn. 318—Zalewski 
v. Waterbury Mfg. Co., 92 A. 682, 89 
Conn. 46. 

Fla.—Smith v. Platt, 175 So. 723, 128 
Fla. 706—Village of Highland Park 
v. Dickinson, 174 So. 327, 128 Fla. 
200—Great American Ins. Co. of 
New York v. Suarez, 146 So. 644, 
107 Fla. 705—Harrington v. Bow¬ 
man, 143 So. 651, 106 Fla. 86—Mc¬ 
Cann v. Proskauer, 112 So. 621, 93 
Fla. 383—Carlton-Moore Co. v. Van- 
deripe, 86 So. 346, 80 Fla. 512—Da- 
vant v. Weeks, 82 So. 807, 78 Fla. 
175—Florida East Coast Ry. Co. v. 


Carter, 65 So. 254, 67 Fla. 335, Ann. 
Cas.l916E 1299. 

Ga.—Texeira v. Wagar, 76 S.E.2d 385, 
209 Ga. 820—Sherrill v. Sherrill, 42 
S.E.2d 921, 202 Ga. 288. 

Idaho.—Preston A. Blair Co. v. Rose, 
51 P.2d 209, 56 Idaho 114. 

Ul.—People v. Illinois Merchants’ 
Trust Co., 151 N.E. 234, 320 Ill. 365 
—Public Service Co. of Northern 
Illinois v. Rietveld, 150 N.E. 403, 
320 Ill. 56—People v. Arnett, 148 N. 
E. 306, 317 Ill. 425—Kimber v. Kim- 
ber, 148 N.E. 293, 317 Ill. 561—Peo¬ 
ple v. Glasgow, 134 N.E. 19, 301 Ill. 
394—Commissioners of Savanna & 
New York Drainage Dist. v. De La 
Vergne, 131 N.E. 581, 298 Ill. 480- 
People v. Cowen, 119 N.E. 335, 283 
Ill. 308—City of Staunton v. Bond, 
118 N.E. 47, 281 Ill. 568—North 
Richland Drainage Dist. v. Karr, 
117 N.E. 770, 280 Ill. 567—People 
v. American Life Ins. Co., 108 N.E. 
679, 267 Ill. 504—People v. Board of 
Review of Cook County, 105 N.E. 
128, 263 Ill. 326. 

Tibbitts-Hewitt Grocery Co. v. 
Cohen, 256 Ul.App. 459—Weisner v. 
Engstrom, 251 Ul.App. 353—Chica¬ 
go Ry. Equipment Co. v. Wilson, 
250 Ul.App. 231—Frymire v. Bald¬ 
ridge, 243 Ul.App. 154—Bradshaw 
v. Hansen, 232 Ul.App. 44—Whitley 
v. Rule, 230 Ul.App. 218—Osineski 
v. Consolidated Coal Co. of St. 
Louis, 227 Ul.App. 68—First Trust 
& Savings Bank of Alton v. Al- 
dinger, 226 Ill.App. 128—Elaborat¬ 
ed Ready Roofing Co. v. Chicago 
& W. I. R. Co., 222 Ill.App. 181— 
Stem v. Traeger, 218 Ill.App. 122— 
Witteman Co. v. Goeke, 200 Ill.App. 
108—Carleton-Ferguson Dry Goods 
Co. v. Langenfeld, 194 Ul.App. 96. 
See Johnson v. Ready, 208 Ill.App. 
125—Lillis v. City of Chicago, 203 
Ul.App. 193—Pioneer Lumber Co. v. 
Woods Bros. Silo & Mfg. Co., 194 
Ul.App. 103—Rybarczyk v. Rybar- 
czyk, 189 Ill.App. 587—Luce v. 
Armstrong, 188 Ill.App. 248—Price 
v. Clover Leaf Coal Mining Co., 188 
Ul.App. 27—Baldwin v. Bolan, 185 
Ill.App. 1—In re McCarthy, 183 
Ill.App. 321. 

Ind.—Gerking v. Johnson, 44 N.E.2d 
90, 220 Ind. 501—State v. Indiana 
Mfrs. of Dairy Products, 153 N.E. 
499, 198 Ind. 288—Sisk v. State, 123 
N.E. 401, 188 Ind. 328. 

Croxton v. Croxton, 46 N.E. 2d 
249, 112 Ind.App. 645—Browder v. 
Arsenal Building & Loan Ass’n, 38 
N.E.2d 867, 110 Ind.App. 242— 

Adams v. Shamrock Oil Co., 150 N. 
E. 398, 84 Ind.App. 169, followed in 
City of Kokomo v. Culp, 169 N.E. 
925, 90 Ind.App. 721, and Teeters v. 
Scott, 169 N.E. 927, 91 Ind.App. 705 
—Burns v. Mills, 147 N.E. 300, 82 
Ind.App. 621—Peck & Mack Co. v. 
Schafer Hardware Co., 132 N.E. 305, 
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76 Ind.App. 426—Lake County Agr. 
Soc. v. Verplank, 124 N.E. 494, 71 
Ind.App. 186—Aufderheide v. How¬ 
ard, 117 N.E. 212, 65 Ind.App. 286. 

Iowa.—Iowa Cord Tire Co. v. Babbitt, 
192 N.W. 431, 195 Iowa 922. 

Kan.—Smith v. Tri-County Light & 
Power Co., 243 P. 331, 120 Kan. 354. 

Ky.—Elliott v. Pike County, 165 S.W. 
2d 343, 291 Ky. 708—Cumberland 
State Bank v. White, 300 S.W. 339, 
222 Ky. 126—Thompson v. London 
Assur. Corporation, 282 S.W. 553, 
214 Ky. 1—Royal Collieries Co. v. 
Wells, 276 S.W. 515, 210 Ky. 600— 
Martin v. White, 237 S.W. 31, 193 
Ky. 610—North Jellico Coal Co. v, 
Stewart, 191 S.W. 451, 173 Ky. 745. 

La.—State in Interest of McDonald. 
20 So.2d 556, 207 La. 117—J. J. Sto¬ 
vall & Sons v. Hubier, 79 So. 830, 
143 La. 1028. 

Labbe v. Broussard, App., 171 So. 
203—Wood Preserving Corporation 
v. Mitchell Tie & Lumber Co., App., 
167 So. 122—Wallace v. Pelican In¬ 
dustrial Life Ins. Co., 138 So. 439, 
18 La.App. 442—Cohn Flour & Feed 
Co. v. Mitchell, 136 So. 782, 18 La. 
App. 534—Hart v. Polizzotto, 129 
So. 244, 16 La.App. 444, question 
answered 131 So. 574, 171 La. 493, 
and reversed on other grounds 136 
So. 598, 16 La.App. 444—Shreveport 
Grocery Co. v. Johnson, 121 So. 351, 
10 La.App. 437. 

Me.—Morse v. Morse, 107 A.2d 496. 

Md.—Hayes v. Wills Dairy, 42 A.2d 
669, 184 Md. 672—Zeller v. Mayson, 
179 A. 179, 168 Md. 663. 

Mass.—Yoffa v. Shaw, 13 N.E.2d 378, 
299 Mass. 516—Barnes v. City of 
Springfield, 168 N.E. 78, 268 Mass. 
497, certiorari denied 50 S.Ct. 246, 
281 U.S. 732, 74 L.Ed. 1148—Cutter 
v. Cooper, 125 N.E. 634, 234 Mass. 
307. 

Mich.—Punch v. Marblestone, 219 N. 
W. 623, 243 Mich. 23—Manczel v. 
Weiss, 213 N.W. 76, 238 Mich. 178 
—Radies v. Hayes, 206 N.W. 373, 
233 Mich. 200—Young v. Grand 
Rapids Trust Co., 199 N.W. 599, 228 
Mich. 115. 

Minn.—Konkel v. Fort, 73 N.W.2S 
613, 245 Minn. 535—Strand v. Thom¬ 
as, 216 NW. 244, 173 Minn. 611—W. 
T. Bailey Lumber Co. v. Elks' Bldg. 
Corporation, 208 N.W. 198, 167 

Minn. 5—Tergeon v. Johnson, 205 
N.W. 88, 165 Minn. 482—Thoreson 
v. Quinn, 147 N.W. 716, 126 Minn. 
48. 

Miss.—Tri-State Transit Co. of Loui¬ 
siana v. Mobile & Ohio Transp. Co., 
2 So.2d 845, 191 Miss. 364—McDon¬ 
ald v. Spence, 174 So. 54, 179 Miss. 
342. 

Mo.—Gorman v. Cox, 190 S.W.2d 935 
—De Lisle v. Spitler, 162 S.W.2d 
854, 349 Mo. 649—Graves v. Dakes- 
sian, 132 S.W.2d 972—State ex rel. 
Loving v. Trimble, 53 S.W.2d 1033, 
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a part of the record on appeal, the appellate court | will consider only those errors that are shown by the 


831 Mo. 446—Home Ins. Co. of New 
York v. Missouri Power & Light 
Co., 39 S.W.2d 1039, 327 Mo. 1201— 
Clancy v. Herman C. G. Luyties 
Realty Co., 10 S.W.2d 914, 321 Mo. 
282—Hurst Automatic Switch & 
Signal Co. v. Trust Co. of St. Louis 
County, 5 S.W.2d 3—Watson v. 
Kerr, 287 S.W. 337, 315 Mo. 781— 
Tobin v. Bell Telephone Co. of Mis¬ 
souri, 199 S.W. 952—Miller v. Fal- 
loon, 187 S.W. 839—Montz v. Mor¬ 
an, 172 S.W. 613, 263 Mo. 252. 

Anderson v. Biscoe, App., 201 S. 
W.2d 432—Jackson v. Sanders, App., 
170 S.W.2d 170—Shanks v. St. Jo¬ 
seph Finance & Loan Co., 170 S.W. 
2d 135, 237 Mo.App. 1050—Brown v. 
Reichmann, 164 S.W.2d 201, 237 Mo. 
App. 136—Frohoff v. Casualty Re¬ 
ciprocal Exchange, App., 113 S.W. 
2d 1026—Fulton Loan Service No. 
2 v. Colvin, App., 81 S.W.2d 373— 
Kane v. Benz, App., 77 S.W.2d 855— 
England v. Barnes, App., 70 S.W.2d 
69—Alexander v. Hoenshell, App., 

66 S.W.2d 164—Boudreau v. Myers, 
App., 54 S.W.2d 998—Margulius v. 
Force, App., 50 S.W.2d 749—Lind¬ 
sey v. American Car & Foundry Co., 
App., 16 S.W.2d 615—Terry v. In¬ 
graham, App., 12 S.W.2d 763—Kun- 
kel v. Fienup, App., 298 S.W. 1043 
—State v. Jones, App., 289 S.W. 24 
—Sweeney v. Sweeney, App., 283 S. 
W. 736—Stevens v. Hurst Automa¬ 
tic Switch & Signal Co., App., 270 
S.W. 414—Crowell v. Metta, 253 S. 
W. 205, 213 Mo.App. 683—Ferber v. 
Brueckl, 243 S.W. 230, 210 Mo.App. 
223—Gill v. Farmers’ & Merchants’ 
Bank, App., 195 S.W. 538—South¬ 
west Nat. Bank of Kansas City v. 
McDermand, App., 177 S.W. 1106. 

Mont.—Tiffany v. Uhde, 216 P.2d 375, 
123 Mont. 507—Miners Nat. Bank of 
Butte v. Proulx, 176 P.2d 267, 119 
Mont. 456—Bond Lumber Co. v. 
Timmons, 267 P. 802, 82 Mont. 497 
—Bohon v. Bitter Root Sales Co., 
266 P. 645, 82 Mont. 260—Putnam 
v. Doney, 253 P. 270, 78 Mont. 190— 
Atkinson v. Roosevelt County, 227 
P. 811, 71 Mont. 165—Weibush v. 
Jefferson Canal Co., 220 P. 99, 68 
Mont. 586—Bank of Minneapolis v. 
Hegna, 219 P. 628, 68 Mont. 544- 
In re Extension and Enlargement 
of Boundaries of Bitter Root Irr. 
List., Ravalli County, 218 P. 945, 

67 Mont. 436—De Sandro v. Missou¬ 
la Light & Water Co., 157 P. 641, 52 
Mont. 333. 

Neb.—Higgins v. Postal Life & Cas. 
Ins. Co., 73 N.W.2d 175, 161 Neb. 278 
—State ex rel. League of Neb. Mu¬ 
nicipalities v. Loup River Public 
Power Dist., 62 N.W.2d 682, 158 
Neb. 160—Caldwell v. Savage, 60 N. 
W.2d 657, 157 Neb. 603—Todd v. 
Board of Educational Lands and 
Funds of Neb., 48 N.W.2d 706, 154 
Neb. 606—Benson v. General Im¬ 


plement Corp., 37 N.W.2d 223, 151 
Neb. 234—Prokop v. Mlady, 287 N. 
W. 55, 136 Neb. 644—Wheeler v. 
Boiler, 263 N.W. 123, 129 Neb. 792. 
Nev.—Lynn v. Lynn, 248 P.2d 1078, 
69 Nev. 258, certiorari denied 73 S. 
Ct. 652, 345 U.S. 912, 97 L.Ed. 1346 
—Craig v. Harrah, 195 P.2d 688, 65 
Nev. 294—Nevada Desert Inn v. 
Burke, 185 P.2d 1005, 64 Nev. 504— 
Koch v. Koch, 152 P.2d 430, 62 Nev. 
399—Hartford Min. Co. v. Home 
Lumber & Coal Co., 107 P.2d 128, 61 
Nev. 1—East Standard Mining Co. 
v. Devine, 85 P.2d 1016, 59 Nev. 134 
—In re Mollart, 65 P.2d 676, 58 Nev. 
329—Nevada First Nat. Bank of 
Tonopah v. Lamb, 271 P. 693, 51 
Nev. 158—Robison v. Mathis, 234 
P. 690, 49 Nev. 35—Rickey v. Doug¬ 
las Milling & Power Co., 204 P. 504, 
45 Nev. 341, rehearing denied 205 
P. 328, 45 Nev. 341—Mexican Dam 
& Ditch Co. v. Schultz, 201 P. 548, 
45 Nev. 260. 

N.J.—Lowenstein v. Lohman, 160 A. 

817, 109 N.J.Law 215. 

N.M.—Duran v. Montoya, 242 P.2d 
492, 56 N.M. 198—Alford v. Rowell, 
103 P.2d 119, 44 N.M. 392. 

N.Y.—Jensen v. Union Ry Co. of New 
York City, 182 N.E. 226, 260 N.Y. 
1. 

Mills v. City of New York, 30 N. 
Y.S.2d 121, 177 Misc. 234. 

Moore v. German Artistic Weav¬ 
ing Co., 162 N.Y.S. 178. 

N.C.—Harney v. Mayor and Bd. of 
Com’rs of Town of McFarlan, 47 S. 
E.2d 535, 229 N.C. 71—Western N. 
C. Conference v. Talley, 47 S.E.2d 
467, 229 N.C. 1—Russos v. Bailey, 
47 S.E.2d 22, 228 N.C. 783. 

N.D.—Cary v. Kautzman, 53 N.W.2d 
99, 78 N.D. 875. 

Ohio.—Knowlson v. Bellman, 116 N. 
E.2d 430, 160 Ohio St. 359—Marriott 
v. Hawk, 145 N.E. 287, 111 Ohio St. 
285. 

Collins v. Jordan, App., 113 N.E. 
2d 911, appeal dismissed 110 N.E. 
2d 825—In re Thoroman’s Estate, 
App., 101 N.E.2d 151—Hoffman Can¬ 
dy & Ice Cream Co. v. Department 
of Liquor Control of State, App., 91 
N.E.2d 804—Keating v. Spira, App., 
82 N.E.2d 555—Manigoe v. Cason, 
76 N.E.2d 745, 80 Ohio App. 432— 
McNeil v. McNeil, App., 68 N.E.2d 
338—Riehle v. City of Cheviot, 
App., 62 N.E.2d 350—Brockmeyer v. 
Cincinnati Dowel & Wood Products 
Co., 48 N.E.2d 475, 71 Ohio App. 514 
—Collins v. Kearns, App., 44 N.E.2d 
825—Laughlin v. Blackburn, App., 
44 N.E.2d 493—Kain v. Cordes, App., 
42 N.E.2d 1005—Reichelderfer v. 
Lloyd, App., 40 N.E.2d 174—French 
v. Friesinger, App., 38 N.E.2d 90— 
Ornstein v. Chesapeake & O. R. Co., 
App., 36 N.E.2d 521, appeal dismiss¬ 
ed 13 N.E.2d 909, 133 Ohio St. 385— 
Hennick v. Hennick, App., 35 N.E. 
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2d 753—Johnston v. Hart, 22 N.E. 
2d 557, 61 Ohio App. 268—Lehman 
v. Harvey, 187 N.E. 28, 45 Ohio 
App. 215, error dismissed 187 N.E. 
201, 127 Ohio St. 159—Riebel v. 
Hunt, 185 N.E. 468, 44 Ohio App. 
299—Samuel v. Zanesville Bank & 
Trust Co., 171 N.E. 373, 34 Ohio 
App. 439—Workman v. Green Cab 
Co., 163 N.E. 506, 29 Ohio App. 349 
—Whitaker-Glessner Co. v. Strick, 
158 N.E. 554, 25 Ohio App. 415- 
Butler v. Hannenburg, 152 N.E. 204, 
20 Ohio App. 505. 

Ferguson v. Ferguson, 3 Ohio N. 
P..N.S., 549. 

Okl.—Carson v. Franklin, 213 P.2d 
572, 202 Okl. 323—Kelleam v. Kel- 
leam, 178 P.2d 604, 198 Okl. 380— 
McIntosh v. V. & L. Inv. Co., 164 
P.2d 626, 196 Okl. 255—Lane v. Illi¬ 
nois Bankers Life Assur. Co., 104 
P.2d 563, 187 Okl. 371—Adams v. 
Daniels. 54 P.2d 607, 176 Okl. 23- 
First Nat. Bank v. Spears, 48 P. 
2d 1078, 173 Okl. 330—Shawnee 
Commercial College v. Aydelotte, 
38 P.2d 579, 170 Okl. 15—Rafferty 
v. Collins, 15 P.2d 600, 160 Okl. 63 
—McGrew v. Land, 7 P.2d 676, 154 
Okl. 273—Virginia Trust Co. v. 
Burnett, 296 P. 458, 147 Okl. 165- 
Ward v. Weathers, 282 P. 147, 140 
Okl. 25—Alexander v. First Nat. 
Bank, 277 P. 667, 136 Okl. 251— 
Eoff v. Seekatz, 276 P. 741, 136 Okl. 
145—Jernigan v. Commerce Trust 
Co., 275 P. 1049, 136 Okl. 12—In re 
Cutchall’s Estate, 268 P. 269, 131 
Okl. 226—Bradburn v. Barr, 250 P. 
430, 123 Okl. 15—Shinn v. Hoopes, 
220 P. 470, 96 Okl. 105—Kinnon v. 
Cote Piano Mfg. Co., 219 P. 307, 93 
Okl. 22—Mitchell v. Lambard-Hart 
Realty & Investment Co., 211 P. 
494, 88 Okl. 68—McHenry v. Spears, 
202 P. 779, 84 Okl. 28—Thompson 
v. Stevens, 175 P. 742, 73 Okl. 215 
—Collins v. Garvey, 171 P. 330, 67 
Okl. 36—Canadian River R. Co. v. 
Wichita Falls & N. W. Ry. Co., 163 
P. 275, 63 Okl. 134—Lockett v. Ely- 
Walker Dry Goods Co., 159 P. 324, 
60 Okl. 131—Maness v. Wilson, 158 
P. 370, 53 Okl. 812—Harris v. New- 
combe, 156 P. 666, 56 Okl. 741- 
Miller v. Markley, 152 P. 345, 49 
Okl. 177—Bilby v. Cathcart, 151 P. 
688, 51 Okl. 189—Jacobs v. Willie, 
150 P. 709, 47 Okl. 785—Lewis v. 
Leitchfleld Clothing Co., 149 P. 
1135, 47 Okl. 525—Irwin v. First 
Nat. Bank, 149 P. 1081, 47 Okl. 538 
—Laborn v. Stephens, 147 P. 152, 
47 Okl. 64—Jones v. Lee, 142 P. 996, 
43 Okl. 257—Vannier v. Fraternal 
Aid Ass’n, 140 P. 1021, 40 Okl. 732 
—Iralson v. Stang, 90 P. 446, 18 
Okl. 423. 

Or.—La Grande Air Service v. Tyler, 
237 P.2d 503, 193 Or. 329—Payn v. 
Richards, 231 P.2d 420, 191 Or. 548 
—Williams v. Ragan, 143 P.2d 209, 
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174 Or. 328—State ex rel. Bassett don, 129 S.W.2d 832, Ferry v. Shel- App., 1 S.W.2d 571—Harper v. 

v. Bassett, 113 P.2d 432, 166 Or. 628 don, 129 S.W.2d 832 and City State Thompson, Civ.App., 292 S.W. 263— 

—Craft v. Flesher, 55 P.2d 1101, Bank & Trust Co. of McAllen v. Crotsenburg v. Texas Employers' 

153 Or. 348, rehearing denied 56 P. Sheldon, 129 S.W.2d 833—Prescott Ins Ass’n, Civ.App., 288 S.W. *1113 

2d 1141, 153 Or. 348—Irwin v. v. Metropolitan Life Ins. Co., Civ. —McClure v. Missouri State Life 

Horsefly Irr. Dist., 51 P.2d 1043— App., 129 S.W.2d 821, error dismiss- Ins. Co., Civ.App., 288 S.W. 270- 

Derby v. Newton, 20 P.2d 439, 142 ed, judgment correct—Hicks v. Carter v. Jenkins, Civ.App., 282 S. 

Or. 427—Paulson v. Henrici, 274 P. Hightower, Civ.App., 122 S.W.2d W. 669—Norwood v. McMillan, Civ. 

313, 128 Or. 414—Wade v. Jones, 289—Stallcup v. United Gas Public App., 278 S.W. 331—Lopp v. Ervin, 

241 P. 990, 116 Or. 536—Daniels v. Service Co., Civ.App., 119 S.W.2d Civ.App., 274 S.W. 655—McDaniel v. 

Foster & Kleiser, 187 P. 627, 95 574, error dismissed—Lindsey v. Turner, Civ.App., 269 S.W. 496— 

Or. 502. Caston, Civ.App., 118 S.W.2d 843— Wilson v. Wagner Supply Co., Civ. 

Philippine.—Puruganan v. Martin, 8 Scott v. Scott, Civ.App., 116 S.W. App., 260 S.W. 932—People’s Guar- 

Philippine 519—Ron v. Mojica, 8 2d 1163—McClure v. Miller, Civ. anty State Bank v. Hill, Civ.App., 

Philippine, 328. App., 116 S.W.2d 470, error dismiss- 256 S.W. 683—Cooper Grocery Co. 

Tenn.—Davidson v. Burger, 259 S.W. ed by agreement—Russell v. Gen- v. McDonald, Civ.App., 256 S.W. 311 

2d 541, 36 Tenn.App. 486—Williams eral Sports Mfg. Co., Civ.App., 110 —Ballard v. Farmers' & Merchants' 

v. Cantrell, 124 S.W.2d 29, 22 Tenn. S.W.2d 1253, error dismissed—Har- Bank of Cedar Hill, Civ.App., 250 S. 

App. 443—Knox v. Fraternal Aid ris v. Lone Star Motor Co., Civ. W. 719—Goldberg v. Allen, Civ. 

Union, 1 Tenn.App. 317. App., 106 S.W.2d 343, error dis- App., 244 S.W. 1113—Cobb v. Payne, 

Tex.—Taylor v. Catalon, 166 S.W.2d missed—Safeway Stores of Texas Civ.App., 240 S.W. 610—Jemison v. 

102, 140 Tex. 38—Silvers v. Welch, v. Rutherford, Civ.App., 101 S.W.2d Estes, Civ.App., 231 S.W. 797— 

91 S.W.2d 686, 127 Tex. 58—Magno- 1055, affirmed 111 S.W.2d 688, 130 Mach v. Wofford, Civ.App., 228 S. 

lia Petroleum Co. v. Long, 86 S.W. Tex. 465—McKinney v. Watts, Civ. W. 275—Robinson v. Robinson's 

2d 450, 126 Tex. 195. App., 99 S.W.2d 673—Claussen v. Estate, Civ.App., 225 S.W. 93, dis- 

Spradlm v. Rosebud Feed & Grain Hanschke, Civ.App., 93 S.W.2d 239 missed for want of jurisdiction— 

Co., Civ.App., 294 S.W.2d 301, error —Bankhead v. Noll, Civ.App., 91 S. Ward v. Graham, Civ.App., 224 S. 

refused no reversible error—Shea W.2d 780, error dismissed—Conti- W. 294, error granted—Evans v. 

v. Tanof, Civ.App., 288 S.W.2d 575, nental Casualty Co. v. McKinnon, Caldwell, Civ.App., 219 S.W. 512, 

error dismissed—Matlock v. Hum- Civ.App., 87 S.W.2d 548—Richard- dismissed for want of jurisdiction 

ble Oil & Refining Co., Civ.App., son v. Corley, Civ.App., 86 S.W.2d —Walker v. Kellar, Civ.App., 218 

284 S.W.2d 407, error refused no re- 1091—Fireman's Fund Ins. Co. v. S.W. 792—Spitzer v. Smith, Civ. 

versible error—Gill v. Willis, Civ. Reynolds, Civ.App., 85 S.W.2d 826, App., 218 S.W. 599, reversed on 

App., 282 S.W.2d 88—Gadd v. error refused—Giles v. Texas Em- other grounds Sewell v. Spitzer, 

Lynch, Civ.App., 258 S.W.2d 168, ployers' Ins. Ass’n, Civ.App., 79 S. Com.App., 234 S.W. 1083—Texas 

error refused—Texas Emp. Ins. W.2d 931—Knight v. Lawson, Civ. Employers' Ins. Ass'n v. Downing, 

Ass’n v. Campion, Civ.App., 236 S. App., 78 S.W.2d 676—Harsha v. Civ.App., 218 S.W. 112, error re- 

W.2d 193—Moore v. Long, Civ. Renfro Drug Co., Civ.App., 77 S.W. fused—Texas Electric Ry. v. Gon- 

App., 234 S.W.2d 936—Foran v. 2d 584—Central Surety & Insurance zales, Civ.App., 211 S.W. 347, error 

Smith, Civ.App., 228 S.W.2d 251— Corporation v. French, Civ.App., 72 refused—Cunningham v. Cunning- 

Harden v. Federal Farm Mortg. S.W.2d 699—Cardinell v. First Nat. ham, Civ.App., 210 S.W. 242, error 

Corp., Civ.App., 223 S.W.2d 39— Bank, Civ.App., 71 S.W.2d 317— refused—Morales v. Cline, Civ. 

Johnson v. Brown, Civ.App., 218 S. Gooch v. Sandboe, Civ.App., 69 S. App., 202 S.W. 754, dismissed for 

W.2d 317, error refused no reversi- W.2d 215—Shawver v. Master son, want of jurisdiction—Ell edge v. 

ble error—Texas Emp. Ins. Ass’n Civ.App., 65 S.W.2d 1111—Barrera St. Louis Southwestern Ry. Co. of 

v. Tate, Civ.App., 214 S.W.2d 877— v. McCormick, Civ.App., 63 S.W.2d Texas, Civ.App., 202 S.W. 203— 

Price v. Leon, Civ.App., 202 S.W.2d 1084—Navarro v. Kingsbury, Civ. Dixon v. Cooper, Civ App., 178 S. 

309, refused no reversible error— App., 62 S.W.2d 627—Cason Monk & W. 695—Day v. Mercer, Civ.App., 

Jennings v. Fredericks, Civ.App., Co. v. Baker, Civ.App., 62 S.W.2d 175 S.W. 764—Baugh v. Baugh, 

190 S.W.2d 707, error refused— 592—Hicks v. Dunlap, Civ.App., 59 Civ.App., 175 S.W. 725—Texarkana 

Wagner v. Riske, Civ.App., 175 S. S.W.2d 884—Rankin v. Nash-Texas & Ft. S. Ry. Co. v. Casey, Civ.App., 

W.2d 296, affirmed 178 S.W,2d 117, Co., Civ.App., 58 S.W.2d 902—Allen 172 S.W. 729—Missouri, K. & T. 

142 Tex. 337—Grogan Mfg. Co. v. v. Farm & Home Savings & Loan Ry. Co. of Texas v. Churchill, Civ. 

Lane, Civ.App., 173 S.W.2d 655, er- Ass'n of Missouri, Civ.App., 58 S.W. App., 171 S.W. 517, affirmed. Com. 

ror refused—Hursey v. Hursey, 2d 866—McElwrath v. Dixon, Civ. App., 212 S.W. 155, rehearing over- 

Civ.App., 165 S.W.2d 761, error dis- App., 49 S.W.2d 995—Comer v. Far- ruled 213 S.W. 253—Weatherford, 

missed—McLendon Hardware Co. rell, Civ.App., 45 S.W.2d 432— M. W. & N. W. Ry. Co. v. Smith, 

v. Jewett Lumber & Hardware Co., Thacker v. Sams, Civ.App., 44 S.W. Civ.App., 170 S.W. 133—Copeland 

Civ.App., 157 S.W.2d 452, error re- 2d 391—Croom v. Little, Civ.App., v. Porter, Civ.App., 169 S.W. 915— 

fused—Pollock v. Wuntch, Civ. 42 S.W.2d 490—Jack Jennings August v. Gamer Co., Civ App., 166 

App., 150 S.W.2d 392—Love v. Truck Tire Co. v. Texas Warehouse S.W. 1197—C. A. Elmen & Co. v. 

Spur Independent School Dist., & Forwarding Co., Civ.App., 39 S. Godsey, Civ.App., 166 S.W. 1178— 

Civ.App., 143 S.W.2d 793—Paschall W.2d 135—Morris v. Alworth, Civ. United Benevolent Ass’n of Texas 

v. Renshaw, Civ.App., 142 S.W.2d App., 32 S.W.2d 238—Bankers’ Life v. Lawson, Civ.App., 166 S.W. 713. 

717—Rothchild v. Turner, Civ. Ins. Co. v. Hodges, Civ.App., 18 S. Vaughn v. State, 58 S.W.2d 93, 

App., 138 S.W.2d 611—Mathes v. W.2d 678—Duke v. Gilbreath, Civ. 123 Tex.Cr. 149—Jones v. State, 43 

Williams, Civ.App., 134 S.W.2d App., 10 S.W.2d 412—Wetzel v. An- S.W.2d 942, 119 Tex.Cr. 262. 

853—Moreland v. Quante, Civ.App., derson & Lundberg, Civ.App., 8 S. Utah.—Swauger v. Lawler, 209 P.2d 
134 S.W.2d 316, error refused 134 W.2d 687—Smith v. First Nat. 930, 116 Utah 347—Broadbent v. 

S.W.2d 318, 134 Tex. 155—But- Bank, Civ.App., 1 S.W.2d 6S3— Denver & R. G. Ry. Co., 160 P. 

ler v. Abilene Mut. Life Ins. Ass'n, Broussard v. Indemnity Ins. Co. of 1185, 48 Utah 598. 

Civ.App., 130 S.W.2d 1061, error North America, Civ.App., 299 S.W. Vt.—Grover v. John Hancock Mut. 
dismissed, judgment correct—Dark 506—Day v. Gulf, C. & S. F. Ry. Life Ins. Co., 125 A.2d 571—In re 

v. Sheldon, Civ.App., 129 S.W.2d Co., Civ.App., 297 S.W. 501—Dalton Gates’ Estate, 179 A. 159, 107 Vt. 

830, error dismissed, judgment cor- v. Davis, Civ.App., 294 S.W. 1115, 304—Gray v. Brattleboro Trust Co., 

rect, followed in Connell v. Shel- reversed on other grounds. Com. 122 A. 670, 97 Vt. 270. 

661 



§ 785 APPEAL & ERROR 4A C.J.S. 

judgment roll or record proper, 40 such as the suffi- | ciency of the pleadings and findings of fact to 


Wash.—Leiva v. King County, 233 P. 
2d 532, 38 Wash. 2d 850—Black v. 
Porter, 198 P.2d 670, 31 Wash.2d 
664—Chas. H. Lilly Co. v. Parrino, 
138 P.2d 206, 18 Wash.2d 128—Hill 
v. Brandes, 95 P.2d 382, 1 Wash.2d 
196—-Terhune v. Miltenberger, 91 P. 
2d 566, 199 Wash. 317—Peoples 

Bank & Trust Co. v. Carlson, 80 P. 
2d 812, 195 Wash. 285—Metropoli¬ 
tan Life Ins. Co. v. Hardinger, 62 
P.2d 1341, 188 Wash. 451—Gerson 
v. Sussman, 30 P.2d 379, 176 Wash. 
564—Morgan v. Fairmount Ceme¬ 
tery Ass’n, 10 P.2d 244, 167 Wash. 
644—First Nat. Bank v. Slagle, 5 
P.2d 1013, 165 Wash. 435—Buchan 
v. Knight, 267 P. 43, 147 Wash. 659 
—Hall v. Puget Sound Nat. Bank of 
Tacoma, 247 P. 461, 139 Wash. 376 
—Hoppe v. First Nat. Bank, 241 P. 
662, 137 Wash. 41—Church v. 

Church, 213 P. 489, 124 Wash. 4— 
Saar v. Weeks, 178 P. 819, 105 
Wash. 628—Tar v. Model Bakery 
Co., 171 P. 247, 100 Wash. 442—In- 
gersoll v. Cudihee, 165 P. 375, 96 
Wash. 515—Weld v. Wheeler, 155 
P. 748, 90 Wash. 178—Speckert v. 
Speckert, 147 P. 1141, 85 Wash. 229 
—Norton v. Pacific Power & Light 
Co., 140 P. 905, 79 Wash. 625. 

W.Va.—Ward v. County Court of Ra¬ 
leigh County, 93 S E.2d 44—Davis 
v. Phillips, 83 SE.2d 699—Toupkin 
v. Federal Ins. Co., 25 S.E 2d 212, 
125 W.Va. 458—Roberts v. Lykins, 
135 S.E. 388, 102 W.Va. 409—Drans- 
fleld v. Boone-Armstrong Motor Co., 
135 S.E. 286, 102 W.Va. 370. 

Wis.—Application of Peterson, 74 N. 
W.2d 148, 271 Wis. 505—Town of 
Madison v. City of Madison, 70 N. 
W.2d 249, 269 Wis. 609—Singer v. 
Horn, 3 N.W.2d 383, 240 Wis. 310 
—Gitlitz v. Plankinton Bldg. Prop¬ 
erties, 280 N.W. 415, 228 Wis. 334 
—In re Stelter's Estate, 250 N.W. 
765, 213 Wash. 436, rehearing de¬ 
nied 252 N.W. 149, 213 Wash. 436— 
Knutson v. Munson, 248 N.W. 440, 
211 Wis. 535—M. Schulz Co. v. 
Gether, 198 N.W. 437, 183 Wis. 501. 
Wyo.—Chicago, B. & Q. R. Co. v. Tol- 
man, 224 P. 671, 31 Wyo. 175—Chat- 
terton v. Bonelli, 196 P. 316, 27 
Wyo. 301—Mitter v. Black Diamond 
Coal Co.. 191 P. 1069, 27 Wyo. 72, 
rehearing granted 193 P. 520, 27 
Wyo. 72. 

4 C.J. p 180 note 34. 

“The purpose of a "bill of excep¬ 
tions is to exhibit upon record the 
supposed mistakes of the trial court 
made during the trial which do not 
otherwise appear upon the record, 
and which could not without the aid 
of some such device be brought be¬ 
fore an appellate court for review 
and correction if erroneous.” 

W.Va.—Hinton Milling Co. v. New 
River Milling Co., 88 S.E. 1079, 
1082, 78 W.Va. 314. 


Motion for continuance 

The rule that the action of the 
trial court in overruling a motion for 
a continuance cannot be reviewed un¬ 
less a bill of exceptions is properly 
prepared and made part of the rec¬ 
ord is not in conflict with a statute 
providing that, where a ruling or oth¬ 
er court action appears otherwise of 
record, no bill of exceptions is neces¬ 
sary to reserve exception thereto. 
Tex.—Magnolia Petroleum Co. v. 
Long, 86 S.W.2d 450, 126 Tex. 195. 

Motion for new trial 

Where a motion for new trial on 
the ground of false testimony and 
newly discovered evidence was de¬ 
nied because it was not made on a 
case settled, the denial will not be 
reviewed on appeal. 

N.Y.—Levine v. Krohnberg, 206 N.Y. 

S. 711, 123 Misc. 921. 

Matters made part of record on ap¬ 
peal by bill of exceptions, case, or 
statement see supra §§ 729-784. 

40. Ala.—King v. Scott, 116 So. 681, 
217 Ala. 511—Mauney v. Electric 
Const. Co., 98 So. 874, 210 Ala. 554 
—Wood & Pritchard v. McClure, 96 
So. 577, 209 Ala. 523—Sovereign 

Camp, W. O. W. v. Ward, 78 So. 
824, 201 Ala. 446. 

Morgan v. State, 154 So. 827, 26 
Ala.App. 145—Ahrens-Rich . Auto 
Co. v. Love, 103 So. 602, 20 Ala. 
App. 502—National Surety Co. v. 
O’Connell, 81 So. 146, 16 Ala.App. 
654, certiorari denied 81 So. 660, 
202 Ala. 684. 

Ariz.—Gibbs v. Basham, 89 P.2d 630, 
53 Ariz. 357—Cubbison v. Cubbi- 
son, 40 P.2d 86, 45 Ariz. 14—Clark 
v. Holcomb, 250 P. 252, 31 Ariz. 
18. 

Ark.—Johnson v. U. S. Gypsum Co., 
229 S.W.2d 671, 217 Ark. 264— 

Townson v. Townson, 254 S.W.2d 
952, 221 Ark. 610—Coley v. West¬ 
brook, 188 S.W.2d 141, 208 Ark. 
914—Featherston v. Lamb, 178 S. 
W.2d 492, 206 Ark. 1078—Chicago, 

R. I. & P. Ry. Co. v. McCoy, 157 

S. W.2d 761, 203 Ark. 596—Dixie 
Life & Accident Ins. Co. v. Leach, 
126 S.W.2d 926, 197 Ark. 1072— 
Stanton v. Arkansas Democrat Co., 
106 S.W.2d 584, 194 Ark. 135—Cart¬ 
wright v. Barnett, 90 S.W.2d 485, 
192 Ark. 206—Supreme Liberty 
Life Ins. Co. v. Parker, 47 S.W.2d 
796, 185 Ark. 1190—Oil Fields Cor¬ 
poration v. Cubage, 24 S.W.2d 328, 
180 Ark. 1018—Holt v. J. B. Holt 
Tire Co., 9 S.W.2d 322, 177 Ark. 
1106—Heinrich v. Heinrich, 6 S.W. 
2d 21, 177 Ark. 250—Trice v. Peo¬ 
ple’s Loan & Investment Co., 293 
S.W. 1037, 173 Ark. 1160—Burns v. 
Harrington, 257 S.W. 729, 162 Ark. 
162—Crow v. Cox, 251 S.W. 676, 158 
Ark. 641—Strode v. Holland, 233 S. 
W. 1073, 150 Ark. 122—Sizer v. 
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Midland Valley R. Co., 217 S.W. 6, 
141 Ark. 369—Baxley v. Watson, 
214 S.W. 67, 139 Ark. 408—Davis v. 
McCandless, 198 S.W. 132, 130 Ark. 
538—Heard v. McCabe, 196 S.W. 
917, 130 Ark. 185—Ashby v. Milli¬ 
gan, 189 S.W. 1059, 126 Ark. 118. 
Cal.—Ward v. Ward, 100 P.2d 773, 
15 C.2d 234—Becker v. Munkelt, 72 
P.2d 882, 9 C.2d 741—Stoltenberg v. 
Harveston, 26 P.2d 833, 219 C. 406 
—Ginsberg v. Butler, 19 P.2d 790, 
217 C. 467—Marr v. Southern Cal¬ 
ifornia Gas Co., 245 P. 178, 198 C. 
278—Weaver v. Fickett, 238 P. 87, 
196 C. 401—Neale v. Morrow, 161 
P. 1165, 174 C. 49. 

Roberts v. Western Pac. R. Co., 
298 P.2d 120, 143 C.A.2d 317, cer¬ 
tiorari denied 77 S.Ct. 237, 352 U.S. 
937, 1 L.Ed.Sd 168—Oppenheimer v. 
•Union Pac. R. Co., App., 297 P.2d 
700—Dearing v. Fessler, 210 P.2d 
535, 94 C.A.2d 260—In re Le Van, 
207 P.2d 1066, 93 C.A.2d 7—Nulsen 
v. Nulsen, 190 P.2d 316, 84 C.A.2d 
306—Gossman v. Gossman, 168 P. 
2d 495, 74 C.A.2d 233—In re Woods’ 
Estate, 72 P.2d 258, 23 C.A.2d 187 
—Kelly v. Liddicoat, 96 P.2d 186, 
35 C.A.2d 559—Shaw v. Imperial 
Mut. Life & Benefit Ass'n, 41 P.2d 
574, 4 C.A.2d 534—California Grape 
Control Board v. California Prod¬ 
uce Corporation, 40 P.2d 846, 4 C. 
A.2d 242—Hayes v. Khinoo, 37 P. 
2d 133, 1 C.A.2d 572—Griffin v. City 
of Los Angeles, 26 P.2d 655, 134 C. 
A. 763—Wright v. Bank of Lassen 
County, 22 P.2d 748, 132 C.A. 336— 
Hammond Lumber Co. v. Timouri- 
an, 10 P.2d 181, 122 C.A. 448—Fair- 
child v. Cahn, 7 P.2d 1051, 120 C.A. 
418—California Standard Finance 
Corporation v. Bessolo & Gualano, 
5 P.2d 480, 118 C.A. 327—Steiner v. 
Goodyear Tire & Rubber Co. of 
California, 300 P. 980, 115 C.A. 162 
—Matteson v. Klump, 279 P. 669, 
100 C.A. 64—Pearson v. Crummer, 
276 P. 153, 97 C.A. 707—People v. 
City of Oakland, 274 P. 438, 96 C. 
A. 488—Fairbanks v. Macready, 
268 P. 947, 92 C.A. 156—Rees v. 
Vieira, 266 P. 568, 90 C.A. 663— 
Miller v. Yule, 252 P. 737, 80 C.A. 
618—Macowsky v. Irvine, 234 P. 
839, 71 C.A. 77—Oberkotter v. 

Spreckels, 221 P. 698, 64 C.A. 470 
—Britt v. East Side Hardware Co., 
143 P. 244, 25 C.A. 231. 

Conn.—Rosa v. Cristina, 64 A. 2d 680, 
135 Conn. 364—Putterman v. Mil¬ 
ler, 48 A.2d 235, 133 Conn. 70. 

Fla.—State ex rel. Harkow v. Mc¬ 
Carthy, 171 So. 314, 126 Fla. 433. 
Idaho.—Preston A. Blair Co. v. Rose, 
51 P.2d 209, 56 Idaho 114—Twin 
Falls Realty Co. v. Brune, 264 P. 
382, 45 Idaho 579—Gropp v. Huy- 
ette, 208 P. 848, 35 Idaho 683- 
Storey & Fawcett v. Nampa & 



4A C.J.S. 


APPEAL & ERROR § 785 


Meridian Iit. Dist., 187 P. 946, 32 
Idaho 713. 

Ill.—David v. David, 194 N.E. 549, 
359 Ill. 285—Foreman-State Nat. 
Bank v. Sistek, 193 N.E. 513, 358 
Ill. 525. 

Zanter v. Todd, 53 N.E.2d 750, 
322 Ill.App. 72—Crawford v. Bau- 
er-Johnson & Co., 269 Ill.App. 185 
—Best v. Hayes, 253 IlLApp. 311— 
Lilly v. Lilly, 240 Ill.App. 488— 
Sterenberg v. Beach, 219 Ill.App. 
68. See Donahoe v. City of Chica¬ 
go, 247 Ill.App. 435—Weber v. 
Sneeringer, 247 Ill.App. 294—In re 
Janett’s Estate, 199 Ill-App. 13— 
Pioneer Lumber Co. v. Woods 
Bros. Silo & Mfg. Co., 194 Ill.App. 
103. 

Kan.—Sproul v. Russell, 11 P.2d 978, 
135 Kan. 620. 

Ky.—Wilson v. Melcroft Coal Co., 11 
S.W.2d 932, 226 Ky. 744—City of 
Dayton v. Board of Education of 
Dayton, 205 S.W. 678, 181 Ky. 574. 

La.—Ferris v. L. J. Patenotte & Son, 
App., 12 So.2d 498—-Luke v. Caddo 
Transfer & Warehouse Co., 123 So. 
444, 11 La.App. 657. 

Md.—Fick v. Towers, 136 A. 648, 152 
Md. 335—Gallagher v. Kornblatt, 
131 A. 450, 149 Md. 304. 

Mass.— Howland v. Acting Superin¬ 
tendent of Buildings and Inspector 
of Buildings of Cambridge, 102 N. 
E.2d 423, 328 Mass. 155—Gordon v. 
Guernsey, 55 N.E.2d 27, 316 Mass. 
106. 

Mich.—Fidelity & Deposit Co. of 
Maryland v. Verheyden, 220 N.W. 
750, 243 Mich. 544—Punch v. Mar- 
blestone, 219 N.W. 623, 243 Mich. 
23—Haney v. Grand Rapids Trust 
Co., 190 N.W. 684, 221 Mich. 160. 

Minn.—Vossen v. Thulin, 70 N.W. 2d 
287, 244 Minn. 351—Hammond v. 
Flour City Coal & Oil Co., 14 N.W. 
2d 452, 217 Minn. 427—State v. 
Waddell, 246 N.W. 471, 187 Minn. 
647. 

Mo.—Buder v. Heller, 190 S.W.2d 213 
—Turner v. Browne, 173 S.W. 2d 
868, 351 Mo. 541—Rust Sash & 
Door Co. v. Gate City Bldg. Corp., 
114 S.W. 2d 1023, 342 Mo. 206, 

transferred, see. Rust Sash & Door 
Co. v. Bryant, 124 S.W.2d 544— 
Bakersfield News v. Ozark County, 
92 S.W.2d 603, 338 Mo. 519—Mas- 
tin v. Ireland, 8 S.W.2d 900, 320 
Mo. 617—Hurst Automatic Switch 
& Signal Co. v. Trust Co. of St. 
Louis County, 5 S.W. 2d 3—McLar- 
ty v. Swearengen, 222 S.W. 392— 
McLarty v. Dorsey, 222 S.W. 392— 
McLarty v. Griggs, 222 S.W. 391— 
Tracy v. Traey, 201 S.W. 902—Mil¬ 
ler v. Falloon, 187 S.W. 839—Ste¬ 
venson v. Smith, 177 S.W. 614— 
State v. Weeke, 172 S.W. 358, 263 
Mo. 316. 

Nelson v. Perky Bros. Transfer 
& Storage Co., App., 151 S.W.2d 476 
—In re Moore’s Guardianship, 
App., 148 S.W.2d 116—Presley v. 
Central Terminal Co. ( App., 142 S. 


W.2d 799—Brannigan v, Schwabe, 
App., 133 S.W.2d 1053—Baldwin v. 
Importers & Exporters Ins. Co. of 
New York, App., 124 S.W.2d 549— 
Frohoff v. Casualty Reciprocal Ex¬ 
change, App., 113 S.W. 2d 1026— 
Oesch v. Oesch, App., 109 S.W.2d 
870—Kittle v. Gates, App., 96 S.W. 
2d 637—Kane v. Benz, App., 77 S. 
W.2d 855—Hannibal Rubber Co. v. 
Handlan, App., 295 S.W. 806—J. H. 
Teasdale Commission Co. v. St. 
Louis Union Trust Co., App., 280 
S.W. 76—First Nat. Bank v. Wes- 
sel, App., 279 S.W. 175—Crowell v. 
Metta, 253 S.W. 205, 213 Mo.App. 
683—Coffey v. Williams, App., 235 
S.W. 135—Yuede v. Funck, App., 
207 S.W. 244—Johnson v. Crowley, 
App., 207 S.W. 235—Scott v. Union 
Liability Co., App., 194 S.W. 900. 
Mont.—Jones v. Continental Oil Co., 
300 P.2d 518—Bohart v. Songer, 
101 P.2d 64, 110 Mont. 405—O’Don¬ 
nell v. City of Butte, 235 P. 707, 72 
Mont. 449—Thompson v. Twodot 
Fertilizer Co., 230 P. 588, 71 Mont. 
486. 

Neb.—Miller v. City of Scottsbluff, 
50 N.W.2d 824, 155 Neb. 185—Lui- 
kart v. He elan, 286 N.W. 780, 136 
Neb. 492. 

Nev.—Barlow v. Western Pac. R. Co., 
244 P.2d 695, 69 Nev. 183—Bushard 
v. Washoe County, 229 P.2d 156, 68 
Nev. 217—Monitor Pipe & Steel 
Co. v. Flanigan Warehouse Co., 180 
P.2d 586, 64 Nev. 208—McGill v. 
Lewis, 111 P.2d 537, 61 Nev. 28- 
East Standard Mining Co. v. De- 
vine, 85 P.2d 1016, 59 Nev. 134- 
Parks v. Garrison, 67 P.2d 314, 57 
Nev. 480—American Sodium Co. v. 
Shelley, 268 P. 45, 51 Nev. 38- 
Young v. Holman, 216 P. 174, 47 
Nev. 4. 

N.C.—Whitley v. Caddell, 73 S.E.2d 
162, 236 N.C. 516—Hall v. Hall, 71 
S.E.2d 471, 235 N.C. 711—Harney 
v. Mayor and Bd. of Com'rs of 
Town of McFarlan, 47 S.E.2d 535, 
229 N.C. 71—Western N. C. Con¬ 
ference v. Talley, 47 S.E.2d 467, 
229 N.C. 1—Russos v. Bailey, 47 
S.E.2d 22, 228 N.C. 783—Moore v. 
Boone, 162 S.E. 769, 202 N.C. 357- 
In re Bank of Whiteville, 162 S.E. 
568, 202 N.C. 251—Boyd v. Wal¬ 
ters, 160 S.E. 451, 201 N.C. 378- 
Fidelity & Casualty Co. of New 
York v. Green, 157 S.E. 797, 200 
N.C. 535—S. B. Parker Co. v. Com¬ 
mercial Nat. Bank of High Point, 
157 S.E. 419, 200 N.C. 441. 

N.D.—Compson v. Olson, 75 N.W.2d 
319—Brand v. Brand, 65 N.W. 2d 
457—Cary v. Kautzman, 53 N.W.2d 
99, 78 N.D. 875—Farmers’ Educa¬ 
tional & Co-operative Union Eleva¬ 
tor Co. v. Irons, 252 N.W. 380, 64 
N.D. 370. 

Ohio.—Marriott v. Hawk, 145 N.E. 
287, 111 Ohio St. 285. 

Family Finance Co. v. Clarke, 
App., 132 N.E.2d 625—Kocinski v. 
Patton, App., 115 N.E.2d 586— 
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Service Transport Co. v. Matyas, 
App., 108 N.E.2d 741, reversed on 
other grounds 112 N.E.2d 20, 159 
Ohio St. 300—Harris and Lewis v. 
Ballachino, App., 106 N.E.2d 174— 
Fisk v. Gleohoff, 105 N.E.2d 670, 92 
Ohio App. 400—Baker v. Baker, 89 
N.E.2d 123, 85 Ohio App. 470— 
Amicon v. City Ry. Co., 87 N.E.2d 
889, 86 Ohio App. 186—Renner v. 
Rabkin, 87 N.E.2d 178, 84 Ohio 
App. 309—Goldhardt v. Curry, 
App., 65 N.E 2d 513, second case— 
Olsen v. Watson, 60 N.E.2d 622, 76 
Ohio App. 282—Parr v. Gregg, 42 
N.E.2d 922, 70 Ohio App. 235—Lebo 
v. Fitton, 41 N.E.2d 402, 71 Ohio 
App. 192—Davis v. Bowman, App., 
36 N.E.2d 807—Strider v. Whims, 
App., 34 N.E.2d 445—Landrum v. 
Fulton, 191 N.E. 917, 47 Ohio App. 
376—Carroll v. Employers' Liabili¬ 
ty Assur. Corporation, Limited, of 
London, England, 190 N.E. 590, 47 
Ohio App. 146—Helbling v. Hel- 
bling, 163 N.E. 305, 30 Ohio App. 
92. 

Okl.—Walter E. Heller & Co. v. 
Beach, 42 P.2d 230, 171 Okl. 128— 
Virginia Trust Co. v. Burnett, 296 
P. 458, 147 Okl. 165—Nolan v. 

Schaetzel, 292 P. 353, 145 Okl. 231 
—McKeehen v. James, 289 P. 732, 
144 Okl. 101—Cooper v. Boyce, 279 
P. 306, 137 Okl. 221—Eoff v. See- 
katz, 276 P. 741, 136 Okl. 145— 
Kortman v. Mason, 276 P. 482, 136 
Okl. 94—Jernigan v. Commerce 
Trust Co., 275 P. 1049, 136 Okl. 12 
—Shinn v. Hoopes, 220 P. 470, 96 
Okl. 105—McHenry v. Spears, 202 
P. 779, 84 Okl. 28—London v. Mer¬ 
chants’ Nat. Bank, 171 P. 719, 68 
Okl. 59—Billington v. Grayson, 
158 P. 433, 59 Okl. 182—Montgom¬ 
ery v. Wm. Cameron & Co., 152 P. 
398, 49 Okl. 179. 

Or.—Dickson v. Emmerson, 61 P.2d 
439, 154 Or. 558—Hart v. State In¬ 
dustrial Accident Commission, 38 
P.2d 698, 148 Or. 692—Meaney v. 
State Industrial Accident Commis¬ 
sion, 227 P. 305, 113 Or. 371— 
Gumm v. Ferguson, 142 P. 341, 71 
Or. 66. 

S.D.—Union Bond & Mortgage Co. v. 
Brown, 269 N.W. 474, 64 S.D. 600, 
107 A.L.R. 1089. 

Tenn.—Jackson v. Bell, 226 S.W. 207, 
143 Tenn. 452. 

Brown v. Van Pelt, 263 S.W.2d 
956, 37 Tenn.App. 352—Stokes v. 
Stokes, 6 Tenn.App. 302. 

Tex.—Monroe v. Gaylor, Com.App., 
268 S.W. 724. 

Wilson v. Texas Creosoting Co., 
Civ.App., 270 S.W.2d 230—Brewer 
v. Brewer, Civ. App., 237 S.W. 2d 
369—Norwood v. Bay shore Bus 
Lines, Civ.App., 196 S.W. 2d 526, 
error dismissed—Hogg v. Smith, 
Civ.App., 157 S.W.2d 165, error re¬ 
fused—Corbett v. State, Civ.App., 
153 S.W. 2d 664, error refused— 
Holt v. International Great North¬ 
ern R. Co., Civ.App., 152 S.W.2d 
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| Moreover, a bill of exceptions cannot be supple- 


472—Worthen v. Peoples Loan & 
Homestead Co., Civ.App., 150 S.W. 
2d 830—Lamb v. Isley, Civ.App., 
143 S.W.2d 202, error refused— 
United Finance Corporation v. 
Smith, Civ.App., 128 S.W.2d 419, 
error dismissed—Universal Cred¬ 
it Co. v. Richey, Civ.App., 123 S.W. 
2d 963—Connor v. Connor, Civ. 
App., 113 S.W.2d 298—Rankin v. 
Nash-Texas Co., Civ.App., 58 S.W. 
2d 902—Waxahachie Nat. Bank v. 
Hanes, Civ.App., 50 S.W.2d 424— 
Idar v. Uehlmger, Civ.App., 49 S. 
W.2d 998—Rody v. Whitaker, Civ. 
App., 37 S.W. 2d 288—Clark & 
Johnson v. Hamilton, Civ.App., 16 
S.W.2d 833—Bowie v. Lumber¬ 
men’s Reciprocal Ass'n, Civ.App., 
288 S.W. 279—Berryman v. Frone- 
berger, Civ.App., 266 S.W. 232— 
Brownwood Gas Co. v. Belser, Civ. 
App., 257 S.W. 605—Nystel v. Gul¬ 
ly, Civ.App., 257 S.W. 286—Pappas 
v. D’Clonis, Civ.App., 254 S.W. 588 
—Brazelton Lumber Co. v. Rob¬ 
erts, Civ.App., 253 S.W. 698—Bal¬ 
lard v. Farmers’ & Merchants’ 
Bank of Cedar Hill, Civ.App., 250 
S.W. 719—Robinson v. Robinson's 
Estate, Civ.App., 225 S.W. 93, dis¬ 
missed for want of jurisdiction— 
Baugh v. Baugh, Civ.App., 175 S.W. 
725—C. A. Elmen & Co. v. Godsey, 
Civ.App., 166 S.W. 1178. 

Utah.—Sorenson v. Korsgaard, 27 P. 
2d 439, 83 Utali 177—Moyle v. Mc¬ 
Kean, 162 P. 63, 49 Utah 93. 

Wash.—Woodard v. Kuhn, 200 P.2d 
739, 32 Wash.2d 96—Levas v. Mas¬ 
sachusetts Bonding & Insurance 
Co., 152 P.2d 320, 21 Wash.2d 562 
—Ernst v. Guarantee Mill work, 93 
P.2d 404, 200 Wash. 195—Westcott 
v. Domon, 241 P. 658, 137 Wash. 78 
—Revelare International Secret 
Service v. Whatcom County, 234 P. 
10, 133 Wash. 535—Kelly v. 

Schnatterly, 180 P. 887, 106 Wash. 
657. 

W.Va.—Graner v. Boring, 143 S.E. 
232, 105 W.Va. 505—Stewart v. Pol- 
lack-Forsch Co., 143 S.E. 98, 105 
W.Va. 453. 

Wis.—Harvey v. Hartwig, 60 N.W.2d 
377, 264 Wis. 639—Berkemeyer v. 
Milwaukee Auto. Ins. Co., Limited, 
Mut., 41 N.W.2d 303, 256 Wis. 386 
—Christian v. City of New Lon¬ 
don, 290 N.W. 621, 234 Wis. 123- 
In re Britt's Will, 182 N.W. 738, 
174 Wis. 145—Progress Blue Rib¬ 
bon Farms v. George, 167 N.W. 
253, 167 Wis. 228. 

Wyo.—“W” Sheep Co. v. Pine Dome 
Oil Co., 228 P. 799, 32 Wyo. 61— 
Schmidt v. First Nat. Bank, 212 P. 
651, 29 Wyo. 260. 

4 C.J. p 183 note 35. 

Only fnn.darmen.tal errors, apparent 
of record, are considered in absence 
of statement of facts. 

Tex.-—Murphy v. Carter, Civ. App., 


125 S.W.2d 384—Universal Credit 
Co. v. Richey, Civ.App., 123 S.W.2d 
963—Cosey v. Supreme Camp of 
American Woodmen, Civ.App., 103 
S.W.2d 1076, error dismissed—Mc¬ 
Kinney v. Watts, Civ.App., 99 S.W. 
2d 673—Clark v. Turner, Civ.App., 
92 S.W.2d 511—Bailey v. Hembree, 
Civ.App., 285 S.W. 858—Perry v. 
Ripley, Civ.App., 282 S.W. 329— 
Nystel v. Gully, Civ.App., 257 S.W. 
286—Lane v. Miller & Vidor Lum¬ 
ber Co., Civ.App, 176 S.W. 100. 

4 C.J. p 183 note 35 [f]. 

Entire record brought up 
Where the entire record was 
brought up on appeal by one defend¬ 
ant, the appellate court will adopt as 
its findings those that sustain the 
judgment of the trial term and re¬ 
verse such findings as do not sustain 
the judgment, although other parties 
appealed on judgment roll. 

N.Y.—People v. Foote, 273 N.Y.S. 
567, 242 App.Div. 162. 

41. Ariz.—Hamilton v. White, 22 P. 

2d 1089, 42 Ariz. 170. 

Ark.—Stanton v. Arkansas Demo¬ 
crat Co., 106 S.W.2d 584, 194 Ark. 
135. 

Cal.—Garwick v. Gordon, 263 P.2d 
125, 121 C.A.2d 247—Brown v. 

Butts, 211 P.2d 366, 94 C.A.2d 747 
—In re Larson’s Estate, 206 P.2d 
852, 92 C.A.2d 267—White v. Ros- 
enstein, 25 P.2d 884, 134 C.A. 576 
—Hood v. Verdugo Lumber Co., 15 
P.2d 542, 127 C.A. 133—Turner v. 
Stock, 251 P. 814, 79 C.A. 662. 

Ky.—Greyhound Corp. v. Leadman, 
285 S.W.2d 177, certiorari denied 76 
S.Ct. 64, 350 U.S. 831, 100 L.Ed. 

-, rehearing denied 76 S.Ct. 298, 

350 U.S. 943, 100 L.Ed.-Red¬ 

mond v, Jones, 249 S.W.2d 535— 
Tyler v. Keeney, 246 S.W.2d 597— 
Hoback v. Brownfield, 243 S.W.2d 
670—Chapman v. Hunt, 242 S.W.2d 
619—Smith v. Calvert Fire Ins. 
Co. of Pa., 240 S.W.2d 843—Caskey 
v. Tyson, 239 SW.2d 452—Reeves 
v. Giannini's Adm’r, 239 S.W.2d 84 
—Leitner v. Hawkins, 223 S.W.2d 
988, 311 Ky. 300—Norfolk & W. Ry. 
Co. v. Blevins, 220 S.W.2d 825, 310 
Ky. 367—Harlow v. Ken-Tex Ex¬ 
ploration Co., 214 S.W.2d 1010, 308 
Ky. 478—Ray v. Ray, 196 S.W.2d 
609, 302 Ky. 788—Sapp v. Likens, 
192 S.W.2d 394, 301 Ky. 445—Small 
v. Minton, 192 S.W.2d 184, 301 Ky. 
400—City of Bellevue v. Hall, 174 
S.W.2d 24, 295 Ky. 57—Guinn v. 
Cross, 147 S.W.2d 375, 285 Ky. 571 
—Harned v. Layman, 141 S.W.2d 
857, 283 Ky. 460—Westcott v. 

Mansbach, 133 S.W.2d 531, 280 Ky. 
431—Ely’s Adm’r v. Louisville & 
N. R. Co., 125 S.W.2d 742, 276 Ky. 
815—Jackson v. Pepper Gasoline 
Co., 124 S.W.2d 93, 276 Ky. 302— 
Bingham v. Mills, 122 S.W.2d 133, 
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275 Ky. 552—Rockcastle County ▼. 
Bowman, 120 S.W.2d 385, 274 Ky. 
787—Cornett v. Maloney, 115 S.W. 
2d 305, 272 Ky. 839—Hargis v. 
Spencer, 113 S.W.2d 444, 271 Ky. 
809—Garrett v. Caldwell, 107 S.W. 
2d 297, 269 Ky. 326—Easley & 
Siegelman v. Kramer, 94 S.W.2d 
1030, 264 Ky. 425—Harp v. Pruden¬ 
tial Ins. Co. of America, 87 S.W.2d 
595, 261 Ky. 295—Crutchfield v. 
Mansfield, 71 S.W.2d 953, 254 Ky. 
499—Oeltjen v. Oeltjen, 65 S.W.2d 
1004, 251 Ky. 739—Bailey v. Ren¬ 
nert, 280 S.W. 1103, 213 Ky. 262— 
Hardin Oil Co. v. Spencer, 266 S. 
W. 654, 205 Ky. 842—Kavunedas 
v. Long, 265 S.W. 790, 205 Ky. 321 
—McKinney v. Knapp, 258 S.W. 
314, 201 Ky. 768—Blatz Co. v. Stiv¬ 
ers, 255 S.W. 699, 200 Ky. 801- 
Commercial Auto Co. v. Brandeis 
Machinery & Supply Co., 248 S.W. 
233, 198 Ky. 155—Martin v. White, 
237 S.W. 31, 193 Ky. 610—Yates v. 
Stevenson, 234 S.W. 747, 193 Ky. 
37—Forgy & Wells v. Rapier Sugar 
Feed Co., 230 S.W. 534, 191 Ky. 416- 
—Baker v. Whittaker, 215 S.W. 
178, 185 Ky. 492—McNeal’s Adm’r 
v. Norfolk & W. Ry. Co., 214 S.W. 
888, 185 Ky. 197—City of Jackson 
v. Moody, 198 S.W. 233, 177 Ky. 844 
—Sim v. Bishop, 197 S.W. 625, 177 
Ky. 279—Leslie County v. Hoskins, 
195 S.W. 142, 175 Ky. 821—City of 
Pikeville v. Dlls, 194 S.W. 918, 175 
Ky. 697—Combs v. Combs, 194 S. 
W. 790, 175 Ky. 523. 

Minn.—Konkel v. Fort, 73 N.W.2d 
613, 245 Minn. 535—Lee v. Del- 
mont, 36 N.W.2d 530, 228 Minn. 101 
—Hammond v. Flour City Coal Sc, 
Oil Co., 14 N.W.2d 452, 217 Minn. 
427—Krueger v. Krueger, 297 N. 
W. 566, 210 Minn. 144—Moe v. 
Oyen, 296 N.W. 512, 208 Minn. 496 
—St. Louis County v. Magie, 269 
N.W. 105, 198 Minn. 127—In re 
Miller’s Estate, 265 N.W. 333, 191 
Minn. 543—Erickson v. Klemman, 
263 N.W. 795, 195 Minn. 623—Un¬ 
ion Central Life Ins. Co. v. Page, 
251 N.W. 911, 190 Minn. 360—An¬ 
derson v. City of Montevideo, 162 
N.W. 1073, 137 Minn. 179. 

Mo.—Growney v. O'Donnell, 198 S.W. 
863, 272 Mo. 167. 

Neb.—State ex rel. Weasmer v. Man¬ 
power of Omaha, Inc., 73 N.W.2d> 
692, 161 Neb. 387—Higgins v. Pos¬ 
tal Life & Cas. Ins. Co., 73 N.W. 2d 
175, 161 Neb. 278—Zenker v. Zenk¬ 
er, 72 N.W.2d 809, 161 Neb. 200— 
Gomez v. State ex rel. Larez, 61 
N.W.2d 345, 157 Neb. 738—Goger 
v. Voecks, 57 N.W.2d 621, 156 Neb. 
696—Jones v. City of Chadron, 55 
N.W.2d 495, 156 Neb. 150—Bensen 
v. General Implement Corp., 37 N. 
W.2d 223, 151 Neb. 234—Dryden & 
Jensen v. Mach, 35 N.W.2d 497, 150* 
Neb. 629—Cozad v. McKeone, 32. 
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mented or helped by assignment of error, 42 or omis¬ 
sions cured by a formal statement at the conclusion 
of the bill that such matters have been included. 43 
It is not sufficient that errors which should be pre¬ 
served in the bill of exceptions or case are shown 
by the record proper, 44 or transcript of the record. 45 
In order that a defendant in error may assign error 


on rulings made adversely to him pending the 
progress of the case, he must file a cross bill of 
exceptions. 46 

In the absence of a bill of exceptions, case, or 
statement the appellate court cannot review the re¬ 
fusal of the trial judge to receive a verdict, 47 


N.W.2d 760, 149 Neb. 833— 

Vaughan v. Omaha Wimsett Sys¬ 
tem Co., 9 N.W.2d 792, 143 Neb. 
470—Gibson v. Koutsky-Brennan- 
Vana Co., 9 N.W.2d 298, 143 Neb. 
326—Lincoln Joint Stock Land 
Bank v. Barnes, 8 N.W.2d 545, 143 
Neb. 58, certiorari denied Niklaus 
v. Lincoln Joint Stock Land Bank 
of Lincoln, Neb., 64 S.Ct. 191, 320 
U.S. 781, 88 L.Ed. 469, rehearing 
denied 64 S.Ct. 259, 320 U.S. 814, 
88 L.Ed. 492—Willie v. Wacker, 1 
N.W.2d 120, 140 Neb. 663—Downs 
v. Downs, 279 N.W. 151, 134 Neb. 
457—Slosburg v. Hunter, 272 N.W. 
571, 132 Neb. 529—Towle v. Rich¬ 
ardson County, 264 N.W. 335, 130 
Neb. 467—Wheeler v. Boiler, 263 
N.W. 123, 129 Neb. 792—Miller v. 
Central Coal & Coke Co. of Omaha, 
263 N.W. 120, 129 Neb. 739—Plantz 
v. Peony Park, 261 N.W. 826, 129 
Neb. 338—In re Raymond’s Estate, 
259 N.W. 522—Clarke v. Penn Mut. 
Life Ins. Co., 257 N.W. 667, 128 
Neb. 107—State ex rel. Sorensen v. 
State Bank of Ravenna, 255 N.W. 
549, 127 Neb. 338—Doon v. Adcock, 
255 N.W. 548, 127 Neb. 335—Joyce 
v. Tobin, 253 N.W. 413, 126 Neb. 
373—Troyer Furniture Co. v. Or¬ 
chard & Wilhelm Co., 237 N.W. 144, 
121 Neb. 301—Gaines v. Warrick, 
202 N.W. 866, 113 Neb. 235—Reigle 
v. Cavey, 186 N.W. 323, 107 Neb. 
446—Kerr v. Adams County, 147 
N.W. 683, 96 Neb. 178. 

Nev.—Harper v. Lichtenberger, 98 P. 
2d 1069, 59 Nev. 495, rehearing de¬ 
nied 99 P.2d 474, 59 Nev. 495. 

Ohio.—Staley v. Scheck, 133 N.E.2d 
189, 99 Ohio App. 242—Mickleth- 
wait v. City of Portsmouth, 144 N. 
E. 274, 110 Ohio St. 514. 

Cleveland Anesthesia Group v. 
Krulak, App., 135 N.E.2d 685. 

Or.—Flaherty v. Bookhultz, 291 P.2d 
221, 207 Or. 462, adhered to 297 P. 
2d 856, 207 Or. 462—Nicholson v. 
Jones, 242 P.2d 582, 194 Or. 406— 
La Grande Air Service v. Tyler, 
237 P.2d 503, 193 Or. 329—Harper 
v. Wilson, 200 P.2d 600, 185 Or. 23 
—Andersen v. Turpin, 142 P.2d 999, 
172 Or. 420—Wallowa Law, Land 
& Abstract Co. v. McGaffee, 84 P. 
2d 1116, 160 Or. 298—In re Dugan, 
76 P.2d 961, 158 Or. 439—Kulisch 
v. Stewart, 71 P.2d 796, 157 Or. 382 
—Derby v. Newton, 20 P.2d 439, 
142 Or. 427—Tates v. Bjorkman, 19 
P.2d 405, 142 Or. 119—Finn v. 
Erickson, 269 P. 232, 127 Or. 107, 
rehearing denied 270 P. 767, 127 Or. 


107—Dennis v. City of McMinn¬ 
ville, 269 P. 221, 128 Or. 101—City 
of Astoria v. Zindorf, 189 P. 884, 96 
Or. 332—Meredianal Co. v. Bourne, 
170 P. 521, 87 Or. 324—Kapischka 
v. Tillamook Hotel Co., 168 P. 938, 
86 Or. 498—Frazier v. Cottrell, 162 
P. 834, 82 Or. 614—Humphry v. 
City of Portland, 154 P. 897, 79 Or. 
430—State v. Rider, 152 P. 497, 78 
Or. 318. 

Pa.—Appeals of Palumbo, 72 A.2d 
789, 166 Pa.Super. 557. 

Tex.—Dorman v. Cook, Civ.App., 262 
S.W.2d 744, error dismissed—Scott 
v. Scott, Civ.App., 116 S.W.2d 1163 
—Wilson v. Standard Accident Ins. 
Co., Civ.App., 115 S.W.2d 453, er¬ 
ror dismissed—Holmes v. Lacy, 
Civ.App., 73 S.W.2d 912—Hoyle & 
Rarick Clothing Co. v. Hand, Civ. 
App., 21 S.W.2d 1109—Duke v. Gil¬ 
breath, Civ.App., 10 S.W.2d 412- 
Glass v. Kottwitz, Civ.App., 297 S. 
W. 573—Galbraith-Foxworth Lum¬ 
ber Co. v. Moore, Civ.App., 294 S. 
W. 605—Nystel v. Gully, Civ.App., 
257 S.W. 286. 

Utah.—Harris v. Wilstead, 201 P.2d 
491, 114 Utah 496—Coates v. Allen, 
56 P.2d 612, 88 Utah 545—Hutchi¬ 
son v. Smart, 169 P. 166, 51 Utah 
172. 

Vt.—Vilas v. Seith, 183 A. 854, 108 
Vt. 18—In re Gates’ Estate, 179 A. 
159, 107 Vt. 304. 

Wash.—Wheatley v. Washington 

Jockey Club, 234 P.2d 878, 39 

Wash.2d 163—Leiva v. King Coun¬ 
ty, 233 P.2d 532, 38 Wash.2d 850 
—Browne v. Anderson, 217 P.2d 
787, 36 Wash. 2d 321—Lovell v. 

Reid, 210 P.2d 803, 34 Wash.2d 847 
—Traverso v. Traverso, 210 P.2d 
410, 34 Wash.2d 844—In re Levas’ 
Estate, 206 P.2d 482, 33 Wash.2d 
530—Ewing v. Ford, 195 P.2d 650, 
31 Wash.2d 126—Hoff v. Lester, 
168 P.2d 409, 25 Wash.2d 86, 164 
A.L.R. 751—Grant v. Pacific Gam¬ 
ble Robinson Co., 154 P.2d 301, 22 
Wash.2d 65—O’Neal Land Co. v. 
Judge, 82 P.2d 535, 196 Wash. 224 
—McGregor v. Hollingsworth, 69 
P.2d 813, 190 Wash. 576—Laux v. 
Stitt, 57 P.2d 321, 186 Wash. 180- 
Kelly v. St. Martin, 56 P.2d 690, 
186 Wash. 1—Smith v. Loveland 
Mut. Co., 278 P. 675, 152 Wash. 545 
—Holbrook v. McKee, 266 P. 187, 
147 Wash. 386—Queen City Bank 
v. Danz, 264 P. 717, 147 Wash. 14— 
Greene v. National Surety Co., 248 
P. 803, 140 Wash. 230—Lovette v. 
Morris, 244 P. 977, 138 Wash. 557 
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—First Nat. Bank v. City of Pas¬ 
co, 244 P. 975, 138 Wash. 309, mod¬ 
ified on other grounds 246 P. 304, 
138 Wash. 309—Hoppe v. First 
Nat. Bank, 241 P. 662, 137 Wash. 
41—Voyles v. Hockett, 211 P. 277, 
122 Wash. 584—Lant v. Wolverton, 
210 P. 1, 122 Wash. 62—Feldman v. 
Feldman, 172 P. 884, 101 Wash. 701 
—Schwabacher Bros. & Co. v. Ori¬ 
ent Ins. Co., 172 P. 568, 101 Wash. 
449—Burleigh v. Consumers’ Pub. 
Co., 163 P. 5, 95 Wash. 49—Union 
Machinery & Supply Co. v. Stuch- 
ell, 150 P. 8, 86 Wash. 249. 

Wis.—Mullen v. Stoffield, 75 N.W.2d 
460, 272 Wis. 402—State ex rel. 
Ignasiak v. Town of Franklin, 67 
N.W.2d 308, 268 Wis. 295—Employ¬ 
ers Mut. Liability Ins. Co. of Wau¬ 
sau v. Parker, 63 N.W.2d 101, 266 
Wis. 179—Hensle v. Carter, 59 N. 
W.2d 455, 264 Wis. 537—Kubina v. 
Nichols, 6 N.W.2d 657, 241 Wis. 
644, certiorari denied 63 S.Ct. 852, 
318 U.S. 784, 87 L.Ed. 1151—Bob- 
czyk v. Integrity Mut. Ins. Co. of 
Appleton, 300 N.W. 909, 239 Wis. 
196—Rosenow v. Schmidt, 285 N. 
W. 755, 232 Wis. 1—St. Joseph’s 
Hospital of Sisters of St. Francis 
v. Town of Withee, 245 N.W. 128, 
209 Wis. 424—Parke, Austin & 
Lipscomb v. Sexauer, 235 N.W. 
785, 204 Wis. 415—Fidelity & De¬ 
posit Co. of Maryland v. Madson, 
232 N.W. 525, 202 Wis. 271—Ellis 
v. Frawley, 161 N.W. 364, 165 Wis. 
381—Breen v. Kennedy, 147 N.W. 
996, 158 Wis. 48. 

4 C.J. p 184 note 36. Compare supra 
text and note 31. 

42. Ala.—General Electric Co. v. Ft. 
Deposit, 56 So. 802, 174 Ala. 179. 

43. Ind.—Eigenman v. Rockport 

Bldg., etc., Assoc., 79 Ind. 41. 

44. Mo.—Shanks v. St. Joseph Fi¬ 
nance & Loan Co., 170 S.W. 2d 135, 
237 Mo.App. 1050. 

Tenn.—Carter v. Norton, Ch.App., 
61 S.W. 561. 

45. Ill.—Rose v. Arch Rock Camp 
M. W. A, 161 Ill.App. 190—Hanks 
v. Miller, 142 Ill.App. 486. 

Okl.—Prochnau v. Marten, 138 P. 
807, 41 Okl. 409—Lookabaugh v. 
La Vance, 49 P. 65, 6 Okl. 358. 

4 C.J. p 185 note 40. 

46. Ga.—Bryant v. Anderson, 63 S. 
E. 638, 5 Ga.App. 517. 

47. Tex.—International, etc., R. Co. 
v. Stewart, 57 Tex. 166. 
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questions of fact not considered below, 48 the ac¬ 
tion of the court on executions or other writs issued 
to carry a judgment into effect, 43 an assignment of j 
error that judgment rendered was in excess of the | 
verdict, 50 whether the admission of certain testi¬ 
mony influenced the conclusions, 51 the action of the 
trial judge in taking a cause from the jury, 52 an as¬ 
signment of error that a case was tried out of its 
proper order on the docket, 53 an order of the court 
setting down a cause for immediate trial, 54 mis¬ 
conduct of the jury, 55 or a refusal of the court 
to allow challenges to the jury. 56 Neither a bond 
in a replevin suit, 57 a bond for costs, 58 nor a re¬ 
ceiver’s report 53 constitute a part of the record un¬ 
less made so by bill of exceptions or order of court. 
Numerous other applications of the rule are dis¬ 
cussed supra §§ 680-784 and infra §§ 788-797. 

Waiver. A bill of exceptions may not be waived 
where it is required by statute and not merely by 
rules of court to raise the question presented for 
review. 60 

§ 786. Final Judgment 

In most jurisdictions, as is considered supra § 
774, a bill of exceptions is neither necessary nor ap¬ 
propriate for the preservation of the final judgment; 
it is part of the record proper and must appear 
therein. 


j § 787. Orders after Judgment 

t In case of appeals or writs of error prosecuted 
j from orders made subsequent to final judgment a 
bill of exceptions, case, or statement, as shown supra 
§ 775, is necessary. 

§ 788. On Trial by Court without Jury 

a. In general 

b. Failure to file conclusions of law and 

fact 

a. In General 

Where the case is tried by the court without a jury, a 
bill of exceptions, case, or statement of facts is neces¬ 
sary to review rulings of the court on the trial, but not to 
test the sufficiency of the pleadings and findings to sup¬ 
port the judgment. 

A bill of exceptions, case, or statement of facts 
is the appropriate remedy by a party aggrieved by 
any ruling of the court, on a trial without a jury, 
which would affect the conclusions of fact, as on the 
admission or rejection of evidence, 61 and such mat¬ 
ters cannot be shown by excerpts from the opinion 
of the court not made part of the record by bill of 
exceptions. 62 If there is no bill of exceptions or 
settled case the findings are ordinarily controlling 
on appeal, 63 and the only question for review is 
whether the pleadings and findings sustain the 


48. Colo.—Mutzenburg v. McGowan, 
51 P. 523, 10 Colo.App. 486. 

Ill.—Jackson v. Bateman, 54 N.E. 
304, 180 Ill. 359. 

49. Ill.—People v. Board of Review 
of Cook County, 105 N.E. 128, 263 
Ill. 326. 

Wyo.—Lawer Aute Supply v. Teton 
Auto Co.. 269 P. 29, 39 Wyo. 14, re¬ 
hearing denied 273 P. 545, 39 Wyo. 
14—Jones v. Parker, 264 P. 97, 38 
Wyo. 26, vacated 266 P. 128, 38 
W r yo. 241. 

4 C.J. p 185 note 44. 

50. Wash.—Carpenter v. Barry, 66 
P. 393, 26 Wash. 255. 

51. Tex.—Greer v. Marble Falls 
First Nat. Bank, Civ.App., 47 S. 
W. 1045. 

52. Ark.—Dyer & Co. v. Delight 
Lumber Co., 216 S.W. 294, 141 Ark. 
137—Tull v. Ball, 200 S.W. 988, 132 
Ark. 617. 

Colo.—Schmidt v. Wither, 221 P. 885, 
74 Colo. 328. 

Ky.—Kennedy v. McElroy, 18 Ky.Op. 
610. 

Minn.—Chance v. Hawkinson, 182 N. 

W. 911, 149 Minn. 91. 

Mo.—Robertson v. McFarland, App., 
87 S.W.2d 1067. 

Mont.—Midland Nat. Bank of Min¬ 
neapolis v. Hegna, 219 P. 628, 68 
Mont. 544. 


Tex.—Thames v. Clesi, Civ.App., 208 
S.W. 195—Bruns Kimball & Co. v. 
Amundsen, Civ.App., 188 S.W. 729, 
dismissed for want of jurisdiction 
—Maple v. Smith, Civ.App., 166 S. 
W. 1196. 

4 C.J. p 185 note 47. 

53. Ill.—Herrmann v. Pardridge, 79 
Ill. 471. 

Tex.—Smith v. Smith, Civ.App., 123 
S.W. 198. 

54. Ind.—Cox v. Stout, 85 Ind. 422. 

55. Ill.—Bouillon v. City of Green¬ 
ville, 233 Ill.App. 500. 

Tex.—Currey v. Krause, Civ.App., 92 
S.W.2d 324, error dismissed—Bailey 
v. Moseley, Civ.App., 77 S.W.2d 
603. 

56. Cal.—Silcox v. Lang, 20 P. 297, 

| 78 C. 118. 

Ind.—Meyers v. State, 71 N.E. 957, 
163 Ind. 345. 

La.—State v. Woods, 36 So. 626, 112 
La. 617. 

Tex.—Texas Cent. R. Co. v. Dumas, 
Civ.App., 149 S.W. 543. 

4 C.J. p 185 note 50. 

57. Ark.—Pirani v. Barden, 5 Ark. 
81. 

Miss.—Kibble v. Butler, 22 Miss. 207. 

58. Ark.—Cox v. Garvin, 6 Ark. 431. 
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59. Ind.—Chicago, etc., R. Co. v. Ca¬ 
son, 50 N.E. 569, 151 Ind. 329. 

4 C.J. p 185 note 53. 

60. Or.—Bigelow v. Columbia Gold 
Min. Co., 103 P. 56, 1007, 54 Or. 
452. 

4 C.J. p 185 note 57. 

61. TJ.S.—Northwest Theatres Co. v. 
Hanson, C.C.A.Mont., 4 F.2d 471. 

4 C.J. p 186 note 60. 

In Kansas, under Code (1915) §§ 
4493, 4495, “in causes tried before 
the court without the intervention of 
a jury it is optional with the appel¬ 
lant whether the proceedings occur¬ 
ring upon the trial shall be made a 
part of the record by being ‘properly 
certified by the court or referee/ or 
by a bill of exceptions/* 

N.M.—State v. Board of Com’rs of 
Guadalupe County, 158 P. 642 643 
21 N.M. 713. 

62. TJ.S.—Garth v. Arnold, C.C.A.MO. 
115 F. 468, 53 C.C.A 200. 

4 C.J. p 186 note 61. 

63. Cal.—Whitney v. Redfern, 106 P. 
2d 919, 41 C.A.2d 409—Hammons v. 
Crozier, 297 P. 567, 112 C.A. 715— 
Willett v. Schmeiser Mfg. Co 255 
P. 529, 82 C.A, 249. 

—People v. Westbrooks, 242 Ill. 
App. 338. See In re Janett’s Es¬ 
tate, 199 Ill.App. 13. 
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judgment, 64 or the proper construction of the or¬ 
der appealed from. 65 

h. Failure to File Conclusions of Law and Fact 

In order to question on appeal the failure of the court 
to file conclusions of law and fact, a bill of exceptions or 
statement of fact is necessary. 
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In order to raise the question of the failure of 
the court below to place its conclusions of law and 
fact in the record, it is necessary to make the matter 
the subject of a bill of exceptions, or statement of 
facts; 66 but findings and conclusions not filed in 
time cannot be made a part of the record by attach- 


Minn.—Schaefer v. Thoeny, 273 N.W. 
190, 199 Minn. 610—Mercantile State 
Bank v. Vogt, 226 N.W. 847, 178 
Minn. 282. 

Ohio.—Jackson v. Marshall, 75 N.E.2d 
78, second case, 80 Ohio App. 280. 
Tex.—Lawrence v. Pennsylvania Cas¬ 
ualty Co., Civ.App., 175 S.W.2d 972 
—Gardner v. Gardner Park Amuse¬ 
ment Co., Civ.App., 119 S.W.2d 1064 
—Rahl v. Compton, Civ.App., 112 S. 
W.2d 509, error dismissed—Landry 
v. Erkman, Civ.App., 69 S.W.2d 206 
—First Nat. Bank v. Dickson, Civ. 
App., 59 S.W.2d 179—Fry v. Mc- 
Duffey, Civ.App., 46 S.W.2d 377- 
First Texas Prudential Ins. Co. v. 
Cevallos, Civ.App., 38 S.W.2d 875— 
Brooks v. Frio County, Civ.App., 28 
S.W.2d 1107—Arrington v. Mercan¬ 
tile Protective Bureau, Civ.App., 15 
S.W.2d 663, affirmed, Com.App., 24 
S.W. 2d 383—White v. Taylor, Civ. 
App., 11 S.W.2d 374, reversed on 
other grounds, Com.App., 36 S.W. 
2d 181—Montgomery v. City of 
Alamo Heights, Civ.App., 8 S.W.2d 
258—Hoff v. Clark, Civ.App., 200 S. 
W. 431, error refused—Lyon-Gray 
Lumber Co. v. Nocona Cotton Oil 
Co., Civ.App., 194 S.W. 633, error 
refused—A. G. Schwab & Son v. 
Norwood, Civ.App., 183 S.W. 807— 
Dickerson v. San Antonio, TJ. & G. 
By. Co., Civ.App., 170 S.W. 1045. 
Wash.—In re Munson's Estate, 66 P. 
2d 293, 189 Wash. 537—Clise v. 
Scott, 38 P.2d 1019, 180 Wash. 207. 
Wis.—Elkhorn Production Credit 
Ass’n v. Johnson, 29 N.W.2d 64, 251 
Wis. 280, 2 A.L.R.2d 256—Bobczyk 
v. Integrity Mut. Ins. Co. of Ap¬ 
pleton, 300 N.W. 909, 239 Wis. 196 
—Fidelity & Deposit Co. of Mary¬ 
land v. Madson, 232 N.W. 525, 202 
Wis. 271. 

Finding clearly erroneous 

The supreme court is not bound by 
the clearly erroneous finding of the 
trial court that a judgment set up as 
res judicata in an interpleader suit 
was outside the issues thereof, where 
the appeal is on the judgment roll 
alone. 

Cal.—California Bank v. Traeger, 10 
P.2d 51, 215 C. 346. 

64. Ala.—Pow v. Southern Const. Co., 
180 So. 288, 235 Ala. 580. 

Cal.—Shaw v. Imperial Mut. Life & 
Benefit Ass’n, 41 P.2d 574, 4 C.A.2d 
534 —city of South San Francisco 
v. Santa Clara Valley Land Co., 212 
P. 953, 60 C.A. 395. 

Idaho.—Petrie v. Common School 


Dist. No. 5, in Ada County, 255 P. 
318, 44 Idaho 92. 

Ky.—Patterson v. Miracle, 69 S.W. 
2d 708, 253 Ky. 347—Board of 
Drainage Com’rs of Ballard Coun¬ 
ty v. Illinois Cent. R. Co., 261 S.W. 
236, 202 Ky. 735. 

Mass.—Columbian Insecticide Co. v. 

Driscoll, 170 N.E. 804, 271 Mass. 74. 
Minn.—Johnson v. Raddohl, 32 N.W. 
2d 860, 226 Minn. 343—Elton v. 
Northwestern Nat. Life Ins. Co., 
255 N.W. 857, 192 Minn. 116—State 
v. Juvenile Court of Wadena Coun¬ 
ty, 246 N.W. 544, 188 Minn. 125— 
Wright v. Avenson, 227 N.W. 357, 
178 Minn. 415—In re Lyon’s Estate, 
221 N.W. 648, 175 Minn. 619—Teal 
v. Forest Lake State Bank, 217 N. 
W. 597, 173 Minn. 625—State v. 
Chase, 206 N.W. 396, 165 Minn. 268. 
Mo.—Wisdom v. Keithley, 167 S.W. 

2d 450, 237 Mo.App. 7 6 . 

Mont.—Brubaker v. D’Orazi, 179 P.2d 
538, 120 Mont. 22. 

Neb.—League of Neb. Municipalities 
v. Loup River Public Power Dist., 
62 N.W.2d 682, 158 Neb. 160. 

Or.—Sheridan v. Pacific Tel. & Tel. 
Co., 267 P.2d 1104, 200 Or. 636— 
Boice v. Boice, 248 P.2d 1069, 196 
Or. 346—St. Clair v. Jelinek, 210 P. 
2d 563, 187 Or. 151—Alpha Corp. v. 
Multnomah County, 189 P.2d 988, 
182 Or. 671—In re Downie’s Estate, 
151 P.2d 730, 175 Or. 153—Gellert 
v. Bank of California, National 
Ass’n, 214 P. 377, 107 Or. 162. 

Tex.—Holloway v. J. H. Mitchell Cot¬ 
ton Co., Civ.App., 67 S.W.2d 398— 
Calhoun v. Taylor, Civ.App., 241 S. 
W. 579—Carter v. Sovereign Camp, 
Woodmen of the World, Civ.App., 
220 S.W. 239. 

Utah.—Byron v. Utah Copper Co., 178 
P. 53, 53 Utah 151. 

Wash.—Bennett v. McKellips, 111 P. 
2d 558, 8 Wash.2d 176—Philip v. 
City of Seattle, 81 P.2d 279, 195 
Wash. 386—Lager v. Berggren, 71 
P.2d 377, 191 Wash. 437—Spokane 
Savings & Loan Soc. v. Park Vista 
Improvement Co., 294 P. 1028, 160 
Wash. 12—Whitney Chevrolet Co. 
v. Hatch, 263 P. 602, 146 Wash. 440 
—Hoppe v. First Nat. Bank, 241 P. 
662, 137 Wash. 41—O’Brien v. In¬ 
dustrial Insurance Department, 171 
P. 1018, 100 Wash. 674—Clark v. 
Fotheringham, 170 P. 323, 100 

Wash. 12—Interior Warehouse Co. 
v. Hays, 158 P. 99, 91 Wash. 507. 
Wis.—Elkhorn Production Credit 

Ass’n v. Johnson, 29 N.W.2d 64, 
I 251 Wis. 280, 2 A.L.R.2d 256—Dovi 
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v. Dovi, 13 N.W.23 585, 245 Till 
50, 151 A.L.R. 1368—Beck v. First 
Nat. Bank of Madison, 298 N.W. 
161, 238 Wis. 346. 

4 C.J. p 186 note 62. 

Reason for this is that the finding 
is in the nature of a special verdict 
and itself becomes a part of the rec¬ 
ord, thus presenting the question as 
fully as it could be presented by ex¬ 
ceptions. 

Mich.—Peck v. City Nat. Bank, 16 N. 

W. 681, 51 Mich. 353, 47 Am R. 577. 

4 C.J. p 186 note 63. 

legal conclusion from facts found 
by the trial court is reviewable, al¬ 
though there is no bill of exception. 
Ala.—American Fuel & Clay Products 
Co. v. Gilbert, 127 So. 540, 221 Ala. 
44. 

TTnauthenticated notes in record 
In a case tried without a jury, 
where the record contains no bill of 
exceptions, agreed statement of facts, 
or findings of fact, there is nothing 
before the court, except the petition 
and answer, by which to test the cor¬ 
rectness of the judgment, although 
the record does contain unauthenti¬ 
cated notes purporting to contain the 
evidence and an opinion of the dis¬ 
trict judge. 

U.S.—Ford ▼. Grimmett, C.C.ALa., 
278 F. 140. 

65. Wash.—In re Ferguson’s Estate, 
172 P. 813, 102 Wash. 148. 

66. Ala.—Consolidated Motor Co. of 
Alabama v. Malik, 92 So. 262, 207 
Ala. 120. 

Tex.—Spradlin v. Rosebud Feed & 
Grain Co., Civ.App„ 294 S.W.2d 301, 
error refused no reversible error— 
McDaniel v. Woodard, Civ.App., 70 
S.W.2d 765—Sutton County v. Se¬ 
curity Trust Co., Civ.App., 61 S.W. 
2d 862—Millard v. Miksch, Civ.App., 
42 S.W.2d 832—Taliaferro v. Saer, 
Civ.App., 294 SW. 653—Ludtke v. 
Warren, Civ.App., 285 S.W. 339— 
Lindsey v. B. F. Avery & Sons 
Plow Co., Civ.App., 284 S.W. 606- 
Bray v. Peters, Civ.App., 283 S.W. 
591—Wichita Valley Ry. Co. v. Da¬ 
vis, Civ.App., 275 S.W. 169—Baker 
v. Crenshaw & Brewster, Civ App., 
270 S.W. 917—Trippett v. Nash Mc- 
Larty Motor Co., Civ.App., 269 S.W. 
205—Beaumont Irrigating Co. v. 
Ellison, Civ.App., 260 S.W. 245— 
Ricks v. Serna, Civ.App., 258 S.W. 
226—Hoffman v. Korp & Murray 
Tool Co., Civ.App. f 251 S.W. 823— 
Colonna v. Kruger, Civ.App., 246 S. 
W. 707 — Midland Rubber Co. v. 
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bodying all the evidence relating to the matters in 
issue ; 82 otherwise the decree will be sustained as 
supported by the evidence. 82 However, even where 
a bill of exceptions is available by statute in a 
chancery cause, it has been held to be unnecessary 
where the ora! evidence heard by the court is re¬ 
duced to writing and embodied as a recital in the 
record of the decree. 84 

What evidence should be brought up. In equity 
cases appellate courts will review the testimony, 
and are not bound by the findings of the chan¬ 
cellor either as to ultimate facts or his conclusions 
of law; and hence it has been uniformly ruled in 
equity cases that the whole of the evidence must be 
brought up on appeal. 85 

§ 790. Probate Cases 

Only where the alleged error does not appear on the 
face of the record is a bill of exceptions required on ap¬ 
peal from probate decrees. 

As a general rule a bill of exceptions, case, or 
statement of facts is not required on appeal from 
decrees in probate matters, where the error com¬ 
plained of appears on the face of the record, 86 but 
is necessary where the error does not so appear, 87 
as where it depends on the evidence. 88 According¬ 
ly, where appellant fails to preserve questions by a 
proper bill of exceptions, the supreme court is limit¬ 
ed in a direct appeal from the probate court to 
the validity of the decree; questions not presented 


by such a bill will not be considered. 89 Where the 
case is tried de novo on appeal to the circuit court 
from an order of the county court, as in an appeal 
from the action of the latter in removing an ad¬ 
ministrator or guardian, no bill of exceptions is 
required. 90 

§ 791. Effect of Statutes on Pending Cases 

A statute requiring a bill of exceptions ordinarily has 
no retroactive effect. 

With respect to the necessity for a bill of excep¬ 
tions, case, etc., statutes regulating the practice on 
appeals and writs of error do not have a retroactive 
effect so as to affect suits and actions pending at the 
time they become operative; 91 nor will a court 
whose appellate jurisdiction has attached prior to 
the taking effect of such statute lose its jurisdiction 
thereby. 92 

§ 792. Presentation of Grounds of Review 

A bill of exceptions, case, or statement is indispensa¬ 
ble to the presentation of errors occurring during the trial 
which are not apparent on the record. 

In accordance with the rule discussed supra § 
785, a bill of exceptions, case, or statement of facts, 
settled and allowed in accordance with the require¬ 
ments of law, is indispensable to the presentation 
of errors alleged to have occurred during the trial 
of the cause, but which do not appear on the face 
of the record, together with the grounds of ob¬ 
jection to the rulings or decision complained of. 93 


82. Mo.—State v. Gibson, 83 S.W. 
472, 184 Mo. 490, following State 
v. Jarrott, SI S.W. 876, 183 Mo. 204. 

4 C.J. p 189 note 80. 

83. Ill.—Knickerbocker v. McKind- 
ley Coal, etc., Co., 50 N.E. 330, 172 
Ill. 535, 64 Am.S.R. 54. 

4 C.J. p 189 note 81. 

84. Ark.—Seligson v. Seegar, 202 S. 
W.2d 970, 211 Ark. 871—Smith v. 
Smith, 195 S.W.2d 45, 210 Ark. 251 
—Cummins Bros. v. Subiaco Coal 
Co., 233 S.W. 1075, 150 Ark. 187. 

4 C.J. p 189 note 82. 

Facts in hill and decree 

In an injunction suit, defendants 
failing to settle the case for review 
were nevertheless entitled to be heard 
on the facts alleged in the bill and 
stated in the decree. 

Mich.—Gr inn ell Bros. v. Asiuliewicz, 
216 N.W. 388, 241 Mich. 186. 

85. Mo.—State v. Gibson, 83 S.W. 
472, 184 Mo. 490. 

R.I.— Corpus Juris cited in Purcell 
v. John Hancock Mut. Life Ins. Co., 
183 A. 884, 886 , 56 R.I. 93. 

4 C.J. p 189 note 83. 

86 . Idaho.—Smith v. Peterson, 169 
P. 290, 31 Idaho 34. 


Ill.—Henry v. Flynn, 268 Ill.App. 220. 
4 C.J. p 189 note 84. 

87. Ala.—Tapp v. Cox, 56 Ala. 553. 
Ind.—Angevine v. Ward, 1 N.E. 697, 

102 Ind. 291. 

Vt.—In re Gates" Estate, 179 A. 159, 
107 Vt. 304. 

88 . D.C.—Craighead v. Alexander, 38 
App.D.C. 229, Ann.Cas.l913C 847. 

Ind.—Angevine v. Ward, 66 Ind. 460. 
Kan.—Clark v. Parkville, etc., R. Co., 
5 Kan. 654. 

Neb.—In re Vance’s Estate, 30 N.W. 

2d 677, 149 Neb. 220. 

N.Y.—In re Clark, 11 N.Y.S. 911, 58 
Hun 606. 

4 C.J. p 189 note 86 . 

Including record in prior case 

The record on a motion to permit 
the reception of newly discovered evi¬ 
dence in a probate proceeding should 
not be included in the case on appeal 
from a prior order to strike the par¬ 
ties’ appearance, but if an appeal 
from an order on the motion is tak¬ 
en, a separate case on appeal should 
be proposed and settled. 

N.Y.—In re WendLel's Estate, 267 N. 
Y.S. 33, 148 Misc. 884. 

89. Ohio.—Shriver v. Woodford, 

App., 78 N.E.2d 428. 
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Vt.—In re Gates* Estate, 179 A. 159, 
107 Vt. 304—In re Fisher’s Estate, 
156 A. 878, 104 Vt. 37. 

90. Ky.—Davis v. Davis, 172 S.W. 
665, 162 Ky. 316. 

91. Md.—Mundell v. Hugh, 2 Gill & 
J. 193. 

4 C.J. p 189 note 87. 

92. N.Y.—Butler v. Miller, 1 N.Y. 
428. 

93. Ala.—Harris v. Barber, 186 So. 
160, 237 Ala. 138. 

Cal.—Rose v. Gardner, 19 P.2d 1009, 
130 C.A. 302. 

Ill.—Di Meo v. Hines, 229 Ill.App. 486 
—Stevens-Jarvis Lumber Co. v. 
Quixley Lumber Co., 229 Ill.App. 
419—Schroeder v. Levy, 222 Ill.App. 
252—Gallay v. Mathis, 204 Ill.App. 
356. 

Ohio.—State v. Zangerle, 151 N.E. 

769, 115 Ohio St. 32. 

Tex.—Fort Worth & D. C. Ry. Co. v. 
Harris, Civ.App., 256 S.W. 699— 
Crosby v. Stevens, Civ.App., 184 S. 
W. 705, dismissed for want of ju¬ 
risdiction. 

Wyo.—Lawer Auto Supply v. Teton 
Auto Co., 273 P. 545, 39 Wyo. 14. 

4 C.J. p 190 note 91. 
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This has been held necessary to the review of 
decisions of the lower court on questions of law 
arising on the trial of an action, 94 of intermediate 
orders or rulings, 95 of rulings on the right to open 
and conclude the argument, 96 of objections with 
respect to the selection, qualification, or conduct of 
a jury, 97 and of questions as to the competency of 
witness. 98 

§ 793. - Continuances 

Generally, error in ruling on a motion for a contin¬ 
uance is not available on appeal unless preserved by bill 
of exceptions, case, or statement. 

Assignments of error to the rulings of the court 
on a motion or application for a continuance will 
not be considered in the absence of a bill of ex¬ 
ceptions, case, or statement of facts; 99 and this 
has been held so even though the record shows that 
exception was reserved thereto; 1 but whether the 
trial court erred in refusing to grant a continuance 
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may, it has also been held, be considered in the 
absence of a bill of exceptions where the steps 
taken and the ruling of the trial court are shown in 
the record by appropriate orders. 1 * 5 

§ 794. - Conduct and Remarks of Judge 

or Counsel 

Impropriety in the conduct or remarks of Judge or 
counsel must be presented on appeal by bill of exceptions, 
case, or statement. 

Assignments of error to the remarks and conduct 
of the trial judge in the presence of the jury can¬ 
not be considered on appeal unless presented by 
bill of exceptions 2 or statement of facts 3 which 
must make it manifest that the court was in error. 4 

Remarks of counsel . Alleged impropriety in an 
attorney’s remarks in argument to the jury, or 
other misconduct on his part, can-not be reviewed on 
appeal, unless shown by bill of exceptions, case, or 
statement; 5 and it has been held that such matter 


94. Ala.—Frieder v. B. Goodman 
Mfg. Co., 15 So. 423, 101 Ala. 242. 

4 C.J. p 190 note 92. 

95. Minn.—Stevens v. Stevens, 84 N. 
W. 457, 82 Minn. 1. 

4 C.J. p 191 note 93. 

96. Tex.—Moore v. Kirby, 115 S.W. 
632, 52 Tex.Civ.App. 200. 

97. Ind.—Ohio, etc., R. Co. v. Stein, 
39 N.E. 246, 140 Ind. 61. 

4 C.J. p 191 note 95. 

98. N.Y.—Powell v. Waters, 8 Cow. 
669. 

4 C.J. p 191 note 96. 

99 . Ark.—Yelvington v. Hobson, 102 
S.W.2d 848, 193 Ark. 1180. 

Ill.—McKinney v. Cosmopolitan Life 
Ins. Co., 265 Ill.App. 440. See 
Bluff V. Kohl, 202 Ill.App. 620. 

Md.—Phoebus v. Sterling, 198 A. 717, 
174 Md. 394. 

Mo.—State v. Zuck, 142 S.W.2d 8 . 

Tex.—Woodard v. Woodard, Civ.App., 
155 S.W.2d 400—Butler v. Express 
Pub. Co., Civ.App., 151 S.W.2d 309, 
error dismissed, judgment correct 
—Farmer v. Kay Bros., Civ.App., 
73 S.W.2d 546—Hall v. Carroll, Civ. 
App., 67 S.W. 2d 1068—Bryan v. 
Rogers Asbestos Co., Civ.App., 60 
S.W.2d 257—City of Wichita Falls 
v. Whitney, Civ.App., 26 S.W.2d 327 
—Foster v. Gossett, Civ.App., 17 S. 
W.2d 469—Community Natural Gas 
Co. v. Henley, Civ.App., 11 S.W. 2 d 
207, reversed on other grounds, 
Com.App., 24 S.W.2d 10—First Nat. 
Bank v. Van Horn, Civ.App., 2 S.W. 
2d 333—Sabens v. Cochrum, Civ. 
App., 292 S.W. 281—Minn ey v. 
Scharbauer, Civ.App., 286 S.W. 552 
—Fort Worth Mut. Benev. Ass’n v. 
Jennings, Civ.App., 283 S.W. 910— 
Paragon Oil Syndicate v. Rhoades 
Drilling Co., Civ.App., 282 S.W. 903, 


certified questions answered 277 S. 
W. 1036, 115 Tex. 149—Texas Em¬ 
ployers’ Ins. Ass’n v. Tabor, Civ. 
App., 274 S.W. 309, affirmed. Com. 
App., 283 S.W. 779—Stewart v. Po- 
inboeuf, Civ.App., 270 S.W. 885— 
Austin St. Ry. Co. v. Calhoun, Civ. 
App., 240 S.W. 327, dismissed for 
want of jurisdiction—Martin v. 
Martin, Civ.App., 229 S.W. 695— 
Stephenson v. Arceneaux, Civ.App., 
227 S.W. 729—Anderson v. Rich, 
Civ.App., 223 S.W. 540, dismissed 
for want of jurisdiction—Hardin 
v. Hanson, Civ.App., 220 S.W. 368, 
dismissed for want of jurisdiction 
—Parker v. Harrell, Civ.App., 212 
S.W. 542—St. Louis B. & M. Ry. 
Co. v. Vick, Civ.App., 210 S.W. 247 
—Cottoniere v. White, Jackson & 
Co., Civ.App., 200 S.W. 906—Moore 
v. Denman, Civ.App., 199 S.W. 1175 
—Texas City Terminal Co. v. Thom¬ 
as, Civ.App., 178 S.W. 707—Hanover 
Fire Ins. Co. of New York v. Huff, 
Civ.App., 175 S.W. 465—American 
Nat. Life Ins. Co. v. Rowell, Civ. 
App., 175 S.W. 170—American Nat. 
Ins. Co. v. Bird, Civ.App., 174 S.W. 
939. 

4 C.J. p 127 note 89. 

1. Tex.—Thomas v. State Life Ins. 
Co., Civ.App., 123 S.W.2d 385—El 
Paso, etc., R. Co. v. Sawyer, 119 S. 
W. 107, 56 Tex.Civ.App. 195. 

4 C.J. p 129 note 90. 

1.5 Ky.—Westcott v. Mansbach, 133 
S.W.2d 531, 280 Ky. 431. 

2. Minn.—In re Begley’s Estate, 226 
N.W. 404, 178 Minn. 141. 

Mo.—Clancy v. Herman C. G. Luyties 
Realty Co., 10 S.W.2d 914, 321 Mo. 
282. 

Tray nor v. Wells, App,., 273 S.W. 

1100. 


Tenn.—Tennessee Cent. R. Co. v. Van- 
hoy, 226 S.W. 225, 143 Tenn. 312. 
Tex.—City of Denton v. Chastain, Civ. 
App., 156 S.W.2d 554—Currey v. 
Krause, Civ.App., 92 S.W.2d 324, 
error dismissed—Bailey v. Mose¬ 
ley, Civ.App., 77 S.W.2d 603—Na¬ 
tional Bond & Investment Co. v. 
McCoy, Civ.App., 263 S.W. 1089. 
Wyo.—Rollins v. Duncombe, 157 P. 

896, 24 Wyo. 341. 

4 C.J. p 192 note 4. 

3. Tex.—Vaughn v. Gulf Ins. Co., 
Civ.App, 151 SW.2d 227—Currey 
v. Krause, Civ.App., 92 S.W 2d 324, 
error dismissed—Southland Grey¬ 
hound Lines v. Matthews, Civ.App., 
74 S.W.2d 713. 

Statement alone sufficient 

An exception to the remark of the 
court in excluding testimony is suffi¬ 
ciently preserved for review by a 
statement of facts, without a formal 
bill of exceptions. 

Tex.—Southland Greyhound Lines v. 
Matthews, supra. 

4. Ind.—Aylesworth v. Brown, 31 
Ind. 270. 

4 C.J. p 192 note 5. 

5. Ill.—See Williams v. Mt. Vernon 
Car Mfg. Co., 211 Ill.App. 68 . 

Ind.—Loehr v. Meuser, 93 N.E.2d 363, 
120 Ind.App. 630. 

Iowa.—Connelly v. Nolte, 21 N.W.2d 
311, 237 Iowa 114. 

Ky.—Muir v. Glossbrenner Motors 
Co., 276 S.W. 1058, 211 Ky. 1 — 
Louisville Woolen Mills v. Kind- 
gen, 231 S.W. 202, 191 Ky. 568- 
Hurst v. Southern Ry. Co. in Ken¬ 
tucky, 212 S.W. 461, 184 Ky. 684. 
Miss.—Brush v. Laurendine, 150 So. 
818, 168 Miss. 7. 

Mo.—Clancy v. Herman C. G. Luyties 
Realty Co., 10 S.W.2d 914, 321 Mo. 
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cannot be preserved for review by means of ex 
parte affidavits, 6 or by recitals in a motion for a 
new trial, 7 even though such motion and recitals 
are incorporated in a bill of exceptions. 7 - 5 More¬ 
over, it has been held that to predicate error on a 
refusal to allow argument, it must appear that 
counsel have not waived the right thereto by 
silence or acquiescence, and the record should af¬ 
firmatively show that permission to argue was re¬ 
fused. 8 The opening statement of counsel is no 
part of the record and must be presented by bill of 


exceptions or statement. 9 
§ 795. - Evidence 

As a general rule, where error Is assigned to rulings, 
the correctness of which depends on the evidence, a bill 
of exceptions, case, or statement preserving the evidence 
is necessary. 

A bill of exceptions, case, or statement preserving 
the evidence is required where error is assigned to 
the rulings of the court below, the correctness of 
which depends on the evidence. 10 


2S2—Baird v. Larabee Flour Mills 
Corporation, 220 S.W. 988, 203 Mo. 
432. 

Miller v. Engle, 172 S.W. 631, 185 
Mo.App. 558. 

Tex.—American General Ins. Co. v. 
Dennis, Civ.App.. 2S0 S.W.2d 620- 
Western Cottonoil Co. v. Patter¬ 
son, Civ.App., 271 S.W.2d 106, error 
refused no reversible error— 

Weaihersby v. Harris, Civ.App., 
244 S.W.2d 888 , error refused no 
reversible error—McGee v. McGee, 
Civ.App., 237 S.W.2d 778, error re¬ 
fused no reversible error—Associ¬ 
ated Emp. Lloyds v. Wynn, Civ. 
App., 230 S.W. 2d S38—Hartford 
Accident & Indemnity Co. v. Eth¬ 
ridge, Civ.App., 149 S.W.2d 1040— 
Universal Life Ins. Co. v. Wallace, 
Civ.App., 149 S.W.2d 662, error dis¬ 
missed, judgment correct—Dun¬ 
ning v. Popular Dry Goods Co., 
Civ.App., 146 S.W.2d 835, error dis¬ 
missed—Rothchild v. Turner, Civ. 
App., 138 S.W. 2d 611—Weyel v. 
Lower Colorado River Authority, 
Civ.App., 121 S.W.2d 1032, error re¬ 
fused—Cisco & N. E. Ry. Co. v. 
McCharen, Civ.App., 118 S.W. 2d 
844—Lindsey v. Caston, Civ.App., 
118 S.W.2d 843—Texas Employers 
Ins. Ass’n v. Arnold, Civ.App., 105 
S.W.2d 686 —East Texas Oil Refin¬ 
ing Co. v. Simmons, Civ.App., 105 
S.W.2d 507, error refused—Dun¬ 
ning v. Taney, Civ.App., 103 S.W. 
2d 221—Conner v. Floyd, Civ.App., 
95 S.W.2d 183, error dismissed— 
Southwest Inv. Co. v. Partin, Civ. 
App., 83 S.W.2d 766—Chandler v. 
Wiemers, Civ.App., 4 S.W.2d 569— 
International Great Northern R. 
Co. v. Smith, Civ.App., 269 S.W. 
886 —Du Bois v. Tyler, Civ.App., 
219 S.W. 211—Broussard v. Le 
Blanc, Civ.App., 182 S.W. 78. 

Wash.—Hansen v. Walker, 282 P.2d 
829, 46 Wash.2d 499. 

4 C.J. p 191 note 97. 

6- Ill.—See Williams v. Mt. Vernon 
Car Mfg. Co., 211 Ill.App. 68. 

Mo.—Miller v. Engle, 172 S.W. 631, 
185 Mo.App. 558. 

Ohio.—Kleybolte v. Buffon, 14 Ohio 
Cir.Ct.,N.S., 511. 

4 C.J. p 191 note 98. 

7- Ind.—Wright v. Galle, 124 N.E.2d 
212, 125 Ind.App. 401—Loehr v. 


Meuser, 93 N.E.2d 363, 120 Ind.App. 
630—Klenke v. New York, C. & St. 
L. R. Co., 149 N.E. 103, S3 Ind.App. 
478. 

Ky.—Eirkhead v. Home Ins. Co., 82 
S.W.2d 310, 259 Ky. 175. 

Mo—Corbin v. Kansas City, C., C. & 
St. J. Ry. Co., App., 41 S.W 2d S32. 
Tex.—Fort Worth & Denver Ry Co 
v. Ferguson, Civ.App., 261 S.W.2d 
874, error dismissed—McGee v. Mc¬ 
Gee, Civ.App., 237 S.W.2d 778, error 
refused no reversible error—Allied 
Underwriters v. Spillman, Civ.App., 
145 S.W.2d 703, error refused— 
Southwest Inv. Co. v. Partin, Civ. 
App., S3 S.W.2d 766—Grant v. Pend- 
ley, Civ.App., 22 S.W.2d 467, re¬ 
versed on other grounds, Com.App., 
39 S.W.2d 596, 78 A.L.R. 638. 

4 C.J. p 191 note 99. 

7.5 Mo.—Sandler v. Schmidt, 263 S. 
W.2d 35. 

8 . Kan.—Dent v. Simpson, 105 P. 
542, 81 Kan. 217. 

9. Okl.—McIntosh v. V. & L. Inv. 
Co., 164 P.2d 626, 196 Okl. 255— 
Meeks v. Oklahoma Nat Bank of 
Skiatook, 264 P. 609, 129 Okl. 280, 

4 C.J. p 192 notes 2, 3. 

10 . Ala.—Gay v. Stewart, 195 So. 
285, 239 Ala. 428—Lone Star Ce¬ 
ment Co. of Louisiana v. Wilson, 
163 So. 601, 231 Ala. 83—Jerrell v. 
Equitable Life Assur. Soc., 134 So. 
132, 222 Ala. 687—McKenzie v. Jen¬ 
sen, 70 So. 678, 195 Ala. 36. 

Farmer v. State ex rel. Kill- 
crease, 187 So. 735, 28 Ala.App. 398, 
certiorari denied 187 So. 737, 237 
Ala. 555. 

Ariz.—Gay v. City of Glendale, 16 P. 
2d 971, 41 Ariz. 207, rehearing de¬ 
nied 17 P.2d 811, 41 Ariz. 265. 

Ark.—Martin v. Martin, 267 S.W.2d 
320, 223 Ark. 564—Holt v. J. B. 
Holt Tire Co., 9 S.W.2d 322, 177 
Ark. 1106—Roth Tobacco Co. v. 
Layton Department Store, 260 S.W. 
25, 163 Ark. 221—First Nat. Bank 
of Ft. Smith v. Thompson, 186 S. 
W. 826, 124 Ark. 161. 

Cal.—Siedletz v. Griffith, 114 P.2d 
598, 18 C.2d 227. 

Kompf v. Morrison, 166 P.2d 350, 
73 C.A.2d 284—La Plante v. Ibbet- 
son, 103 P.2d 205, 39 C.A.2d 382— 
Wild v. Arrand, 286 P. 480, 104 C.A. 
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511—Clemens v. Gregg, 167 P. 299, 
34 C.A. 272. 

Colo.—Blanchard v. Griswold, 160 P. 
2d 718, 113 Colo. 567—Royal Ex¬ 
change Assur. v. George Tritch 
Hardware Co., 281 P. 918, 86 Colo. 
368—Bigger v. Dougherty, 211 P. 
644, 72 Colo. 424—Weir v. Camp¬ 
bell, 186 P. 526, 67 Colo. 531. 

Ga.—Lewis & Matthews v. W. J. 
Sams & Son, 95 S.E. 764, 22 Ga. 
App. 222. 

Ill.—Hughes v. Board of Appeals of 
City of Chicago, 156 N.E. 350, 325 
Ill. 109—People v. Illinois Mer¬ 
chants’ Trust Co., 151 N.E. 234, 320 
Ill. 365—Trustees of Schools of 
Lake County v. Griffith, 105 N.E. 
760, 263 Ill. 550, Ann.Cas.l914D 

1136. 

Union Sav. Bank of Eau Claire, 
Wis., v. Milhening, 246 Ill.App. 169. 
See In re Janett’s Estate, 199 Ill. 
App. 13—Casper v. Geek, 186 Ill. 
App. 9. 

Ind.—Kroeger Laundry & Dry Clean¬ 
ers v. Williams, 47 N.E.2d 612, 221 
Ind. 299—Zimmerman v. Zumpfe, 
33 N.E.2d 102, 218 Ind. 476—W. T. 
Rawleigh Co. v. Snider, 194 N.E. 
356, 207 Ind. 686 —West v. Reeves, 
190 N.E. 431, 207 Ind. 404, rehear¬ 
ing denied 193 N.E. 375, 207 Ind. 
404. 

Levy v. Winget, 57 N.E.2d 629, 
115 Ind.App. 183—Cammack v. Ken¬ 
tucky Home Mut. Life Ins. Co., 49 
N.E.2d 384, 113 Ind.App. 538—City 
of Elwood v. Wilson, 47 N.E.2d 165, 
113 Ind.App. 149—Cole v. Bassett’s 
Estate, 40 N.E.2d 373, 111 Ind.App. 
63—Heckman v. Howard, 36 N.E. 
2d 957, 109 Ind.App. 548—Union 
Ins. Co. of Indiana v. Glover, 34 N. 
E.2d 934, 109 Ind.App. 315—Skora 
v. Skora, 169 N.E. 532, 91 Ind.App. 
297—Hatfield v. Ralston, 155 N.E. 
221, 85 Ind.App. 621—Tozer v. 

Hobbs’ Estate, 137 N.E. 715, 79 Ind. 
App. 258—M. W. Simpson Lumber 
Co. v. Harmon, 134 N.E. 492, 77 Ind. 
App. 659—Deckard v. May, 122 N.E. 
669, 69 Ind.App. 691. 

Kan.—Darst v. Swazee, 11 P.2d 977 , 
135 Kan. 458. 

Ky.—Claypool v. Rutherford, 147 S. 
W.2d 702, 285 Ky. 321—Guinn v. 
Cross, 147 S.W. 2 d 375, 285 Ky. 571 
—Ely's Adm'r v. Louisville & N. R. 
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Co., 125 S.W.2d 742, 276 Ky. 815— 
Jesse v. Haney, 122 S.W.2d 490, 275 
Ky. 699—Hargis v. Spencer, 113 S. 
W.2d 444, 271 Ky. 809—Carter Coal 
Co. v. Anchor Block Coal Co., 38 S. 
W.2d 446, 238 Ky. 561—South v. 
Truesdale, 26 S.W. 2d 519, 233 Ky. 
682—Clevenger v. Stewart, 284 S. 
W. 1106, 215 Ky. 432. 

Peoples v. Fitchner, 13 Ky.Op. 
816. 

La.—Kinnison v. Wall, App., 146 So. 
371—Luke v. Caddo Transfer & 
Warehouse Co., 123 So. 444, 11 La. 
App. 657—Burt v. Smisson, 2 La. 
App. 758. 

Md.—Hayes v. Wills Dairy, 42 A.2d 
669, 184 Md. 672—Hajewski v. Bal¬ 
timore County Com’rs, 40 A.2d 316, 
184 Md. 161—Bradley v. Bradley, 
91 A. 685, 123 Md. 506. 

Mich.—Shank v. Lippman, 227 N.W. 
710, 249 Mich. 22. 

Mo.—Bakersfield News v. Ozark 
County, 92 S.W.2d 603, 338 Mo. 817 
—Kinnerk v. Smith, 41 S.W.2d 381, 
328 Mo. 513—Home Ins. Co. of New 
York v. Missouri Power & Light 
Co., 39 S.W.2d 1039, 327 Mo. 1201. 

O’Howell v. Miller, 11 S.W.2d 
1068, 222 Mo.App. 1168—Johnston 
v. United Rys. Co. of St. Louis, 
App., 207 S.W. 252. 

Mont.—Colwell v. City of Great Falls, 
157 P.2d 1013, 117 Mont. 126— 
Swanson v. Gnose, 76 P.2d 643, 106 
Mont. 262, 115 A.L.R. 244. 

Neb.—State ex rel. League of Neb. 
Municipalities v. Loup River Pub¬ 
lic Power Dist., 62 N.W.2d 682, 158 
Neb. 160—Palmer v. Capitol Life 
Ins. Co. of Denver, Colo., 61 N.W. 
2d 396, 157 Neb. 760—Application 
of Loup River Public Power Dist., 
61 N.W.2d 213, 157 Neb. 652—State 
ex rel. Nebraska State Bar Ass'n 
v. Pinkett, 60 NW.2d 641, 157 Neb. 
509—National Fire Ins. Co. of Hart¬ 
ford v. Evertson, 60 N.W.2d 638, 157 
Neb. 540—Jones v. City of Chadron, 
55 N.W.2d 495, 156 Neb. 150—Wabel 
v. Ross, 44 N.W.2d 312, 153 Neb. 236 
—Ratay v. Wylie, 22 N.W.2d 622, 
147 Neb. 201—Bednar v. Bednar, 21 
N.W.2d 438, 146 Neb. 726—Buck v. 
Zimmerman, 14 N.W.2d 335, 144 
Neb. 719—Taylor Dairy Products 
Co. v. Owen, 298 N.W. 332, 139 Neb. 
603—Crafts v. Sawtelle, 272 N.W. 
567, 132 Neb. 592—State ex rel. 
Sorensen v. State Bank of Raven¬ 
na, 255 N.W. 649, 127 Neb. 338— 
Patterson v. Kerr, 254 N.W. 704, 127 
Neb. 73—In re Abts* Estate, 241 N. 
W. 270, 122 Neb. 714—Anthony Doll 
& Co. v. Strien, 236 N.W. 149, 121 
Neb. 43—Bartlett State Bank v. 
Johnston, 195 N.W. 108, 110 Neb. 
782—Mercer v. Armstrong, 154 N. 
W. 219, 98 Neb. 645. 

Nev.—Markwell v. Gray, 271 P. 337, 
51 Nev. 142—Dechert v. Dechert, 
205 P. 593, 46 Nev. 140. 
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N.H.—Menestrina v. American Peg 
Co., 125 A. 261, 81 N.H. 282. 

N.M.—Nicholas v. Bickford, 100 P. 2 d 
906, 44 N.M. 210—Eaton v. First 
Nat. Bank, 170 P. 45, 23 N.M. 687— 
Craig v. Henning, 165 P. 851, 23 N. 
M. 532. 

N.C.—McMahan v. Southern Ry. Co., 
167 S.E. 225, 203 N.C. 805. 

Ohio.—McKibben v. Stuhlbarg, 68 N. 
E.2d 810, 77 Ohio App. 540—Kiger 
v. Cantrell, App., 47 N.E.2d 895— 
French v. Friesinger, App., 38 N. 
E.2d 87—Schmidt v. Austin, 159 N. 
E. 850, 26 Ohio App. 240. 

Okl.—Van Antwerp v. Garnett, 50 P. 
2d 609, 174 Okl. 144—Cole v. Lof- 
tis, 273 P. 898, 135 Okl. 35. 

Or.—La Grande Air Service v. Tyler, 
237 P.2d 503, 193 Or. 329—Williams 
v. Ragan, 143 P.2d 209, 174 Or. 328 
—Wallowa Law, Land & Abstract 
Co. v. McGaffee, 84 P. 2 d 1116, 160 
Or. 298—Smith v. Walters, 147 P. 
925, 76 Or. 76. 

Tenn.—State ex rel. Jones v. Terry, 
253 S.W.2d 753, 194 Tenn. 568. 

Snyder Bros., General Agency, v. 
Morgan, 141 S.W.2d 508, 24 Tenn. 
App. 131—Department of High¬ 
ways and Public Works v. Gamble, 
73 S.W.2d 175, 18 Tenn.App. 95— 
Lyon v. Crabtree, 64 S.W.2d 24, 16 
Tenn.App. 42. 

Tex.—Houston Fire & Cas. Ins. Co. 
v. Walker, 260 S.W.2d 600, 152 Tex. 
503—Lane v. Fair Stores, 243 S.W. 
2d 683, 150 Tex. 566. 

McMahan v. Musgrave, Civ.App., 
229 S.W.2d 894, error dismissed— 
Taylor v. Batte, Civ.App., 145 S.W. 
2d 1116—Hursey v. Hursey, Civ. 
App., 165 S.W.2d 761, error dismiss¬ 
ed—Blanton v. Garrett, Civ.App., 
124 S.W.2d 451, certified questions 
answered 129 S.W.2d 623, 133 Tex. 
399—Gardner v. Gardner Park 
Amusement Co., Civ.App., 119 S.W. 
2d 1064—Scott v. Scott, Civ.App., 
116 S.W.2d 1163—Currey v. Krause, 
Civ.App., 92 S.W.2d 324, error dis¬ 
missed—Matthies v. Rannals, Civ. 
App., 91 S.W. 2d 380—Jones-O’- 
Shaughnessy Lumber Co. v. Dean, 
Civ.App., 88 S.W. 2d 567—Central 
Surety & Insurance Corporation v. 
French, Civ.App., 72 S.W.2d 699— 
Cardinell v. First Nat. Bank, Civ. 
App., 71 SW.2d 317—Sigmund Eis¬ 
ner Co. v. Sol Frank Co., Civ.App., 
70 S.W.2d 465—Gourley v. East¬ 
man, Civ.App.', 70 S.W. 2d 305—Cor¬ 
bett v. Raymondville Independent 
School Dist., Civ.App., 56 S.W.2d 
325—Warman v. Warman, Civ.App., 
39 S.W.2d 104—Power v. Power, 
Civ.App., 35 S.W.2d 448—Holloway 
v. Paul O. Simms Co., Civ.App., 32 
S.W.2d 672—Clark & Johnson v. 
Hamilton, Civ.App., 16 S.W.2d 833 
—Ford v. Thompkins, <jiv.App., 8 
S.W.2d 782—Austin St. Ry. Co. v. 
Calhoun, Civ.App., 240 SW. 327, 
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dismissed for want of jurisdiction 
—Morales v. Cline, Civ.App., 202 S. 
W. 754, dismissed for want of ju¬ 
risdiction—First State Ins. Co. v. 
Sharp, Civ.App., 192 SW. 792— 
Chattanooga Medicine Co. v. Ligon, 
Civ.App., 191 SW. 571—Crews v. 
Powers, Civ.App., 184 SW. 363— 
Lingo Lumber Co. v. Garvin, Civ. 
App., 181 S.W. 561—Allen v. Reed, 
Civ.App., 179 S.W. 544. 

Utah.—Bunce v. Pace, 210 P. 984, 61 
Utah 74. 

Va.—Saady v. City of Richmond, 18 
S.E.2d 260, 179 Va. 27—Shenandoah 
Milling Co. v. Phosphate Products 
Corporation, 171 S.E. 681, 161 Va. 
642. 

Wash.—Hansen v. Walker, 282 P.2d 
829, 46 Wash. 2 d 499—Potts v. Nel¬ 
son, 220 P.2d 544, 36 Wash.2d 764— 
Welch v. Great Lakes Cas. Co., 176 
P. 2 d 436, 27 Wash.2d 117—Rosen- 
crans v. Purrier, 131 P.2d 442, 15 
Wash. 2d 558—Patrick v. Ilwaco 
Oyster Co., 63 P. 2 d 520, 189 Wash. 
152—Lloyd v. Fidelity Nat. Bank of 
Spokane, 39 P.2d 392, 180 Wash. 
255—Spokane Savings & Loan Soc. 
v. Liliopoulos, 294 P. 561. 160 Wash. 
71—In re Miller’s Estate, 273 P. 
958, 150 Wash. 522—Vasicsko v. 
Kundrak, 205 P. 9, 119 Wash. 215- 
In re Lease, 169 P. 816, 99 Wash. 
413—Speckert v. Speckert, 147 P. 
1141, 85 Wash. 229. 

W.Va.—Grottendick v. Webber, 61 S. 
E.2d 854, 134 W.Va. 798—McKenzie 
v. Mackall, 102 S.E. 118, 85 W.Va. 
391. 

Wis.—A. J. Straus Paying Agency v. 
Terminal Warehouse Co., 264 NW. 
249, 220 Wis. 85. 

4 C.J. p 192 note 8 . 

Substitutes for bill of exceptions in 
general see infra § 800. 

Case tried on written evidence 

An act requiring that a transcript 
before the court of appeals in cases 
tried on oral testimony contain a 
motion for a new trial and a bill of 
exceptions does not impliedly limit 
to such cases the rule that evidence 
in law actions be preserved by bill of 
exceptions. 

Tenn.—Lyon v. Crabtree, 64 S.W.2d 
24, 16 Tenn.App. 42. 

11 . Ala.—Lone Star Cement Co. of 
Louisiana v. Wilson, 163 So. 601, 
231 Ala. 83—Busenlehner v. Par¬ 
sons, 147 So. 633, 226 Ala. 548— 
Hale v. Worthington, 98 So. 784, 
210 Ala. 544. 

Cal.—Barnes v. Cocke, 297 P. 598, 112 
C.A. 562—Dalton v. Gore, 263 P. 
844, 88 C.A. 554—Tingey v. Calla¬ 
han Const. Co., 154 P. 28, 28 C.A. 
. 777. 

Ind.—Hoban v. South Bend Beverage 
& Ice Ass’n, 165 N.E. 444, 88 Ind. 
App. 643. 
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Ky.— Martin ▼. White, 237 S.W. 31, 
193 Ky. 610. 

Peoples v. Fitehner, 13 Ky.Op. 
816. 

Md.—Hayes v. Wills Dairy, 42 A. 2 d 
669, 184 Md. 672. 

Minn.—Zywiec v. City of South St. 
Paul, 47 N.W.2d 465, 234 Minn. 18 
—Application of Bonley, 6 N.W.2d 
245, 213 Minn. 214. 

Mo—Kane v. Benz, App., 77 S.W.2d 
Sod. 

Mont.—Northern School Supply Co. 
v. Ferche, 155 P.2d 621, 115 Mont. 
605. 

Ohio.—Domestic Finance Corp. v. 
Morton, App., 135 N.E.2d 456—In 
re Marshall’s Estate, 65 N.E.2d 527, 
78 Ohio App. 457. 

Tenn.—Leach v. Pratt, 205 S.W.2d 
970, 30 Tenn.App. 330. 

Tex.—J. Weingarten, Inc., v. Brock¬ 
man, 135 S.W.2d 698, 134 Tex. 451. 

Texas Emp. Ins. Ass’n v. Phil¬ 
lips, Civ.App., 255 S.W.2d 364, er¬ 
ror refused no reversible error— 
Pinson v. Odom, Civ.App., 250 S.W. 
2d 609—Corrigan v. Heard, Civ. 
App., 225 S.W.2d 446, error refused 
no reversible error—Pollock v. 
Wuntch, Civ.App., 150 S.W.2d 392- 
Wit ty v. Hose, Civ.App., 148 S.W. 
2d 962, error dismissed—Williams 
v. Humble Oil & Refining Co., Civ. 
App., 139 S.W.2d 346, error dis¬ 
missed, judgment correct—Ames v. 
Williamson, Civ.App., 126 S.W. 2d 
53—Ramirez v. Acker, Civ.App., 124 
S.W. 2d 905, affirmed 138 S.W. 2 d 
1054,134 Tex. 647—Blanton v. Gar¬ 
rett, Civ.App., 124 S.W.2d 451, cer¬ 
tified questions answered 129 S.W. 
2d 623, 133 Tex. 399—Johnson v. 
Hodges, Civ.App., 121 S.W.2d 371, 
error dismissed—Gardner v. Gard¬ 
ner Park Amusement Co., Civ.App., 
119 S.W.2d 1064—Piner v. State, 
Civ.App., 119 S.W.2d 164—Lindsey 
v. Caston, Civ.App., 118 S.W.2d 843 
—Merchants Casualty Co. v. Bai¬ 
ley, Civ.App., 113 S.W.2d 630, error 
dismissed—First Nat. Bank v. Ar¬ 
nold, Civ.App., 107 S.W.2d 737, re¬ 
versed on other grounds 128 S.W.2d 
1151, 133 Tex. 462—W. T. Raw- 
leigh Co. v. Cook, Civ.App., 107 S. 
W. 2 d 625, error dismissed—Texas 
& Pac. Ry. Co. v. Williams, Civ. 
App., 94 S.W. 2d 813—Jones- 

O’Shaughnessy Lumber Co. v. Dean, 
Civ.App., 88 S.W.2d 567—Price v. 
White Line Cab & Baggage Co., Civ. 
App., 87 S.W.2d 1103, error dis¬ 
missed—Hutchison v. First Nat. 
Bank, Civ.App., 67 S.W.2d 1052— 
Phoenix Refining Co. v. Tips, Civ. 
App., 66 S.W.2d 396, reversed on 
other grounds 81 S.W. 2 d 60, 125 
Tex. 69—Ullman, Stern & Krausse 
v. Colson, Civ.App., 58 S.W.2d 1039 
—Reilly v. Birmingham, Civ.App., 
53 S.W.2d 825—Stockwell v. Sny¬ 
der, Civ.App., 51 S.W.2d 812, re¬ 
versed on other grounds 84 S.W. 2 d 
705, 126 Tex. 6 —Clement v. Rainey, 


Civ.App., 50 S.W.2d 359—Sawyer v. 
Curtis, Civ.App., 46 S.W.2d 370— 
Taylor v. Duncan, Civ.App., 36 S.W. 
2 d 563—Hartford Fire Ins. Co. v. 
Clements, Civ.App., 34 S.W.2d 355— 
Brandon v. Anderson, Civ.App., 30 
SW.2d 676, affirmed Anderson v. 
Brandon, 47 S.W.2d 261, 121 Tex. 
188—National Guaranty Fire Ins. 
Co. of Newark, N. J. t v. King, Civ. 
App., 24 S.W.2d 501—Martin v. Ab¬ 
bott, Civ.App., 24 S.W.2d 488—Ran¬ 
kin v. Parker, Civ.App., 23 S.W.2d 
404—Thomas v. Basden & Carrell, 
Civ.App., 22 S.W T .2d 959—Houston 
Belt & Terminal Ry. Co. v. Davis, 
Civ.App., 19 SW.2d 77—Arndt v. 
White, Civ.App., 13 S.W.2d 151— 
Farwell Motor Co. v. Williams, Civ. 
App., 10 S.W.2d 238—Guarantee 
Bond & Mortgage Co. v. Newsom, 
Civ.App., 9 S.W.2d 1055—Ford v. 
Thompkins, Civ.App., 8 S.W.2d 782 
—Republic Ins. Co. v. Grant, Civ. 
App., 8 S.W. 2 d 550—Galveston, H. 
& S. A. Ry. Co. v. Mallott, Civ.App., 

6 S.W.2d 432—Western Union Tele¬ 
graph Co. v. Sharp, Civ.App., 5 S. 
W.2d 567—Western Union Tele¬ 
graph Co. v. Hill, Civ.App., 4 S.W. 
2d 668 —Western Union Telegraph 
Co. v. Aired, 4 S.W.2d 666 —First 
Nat. Bank v. Van Horn, Civ.App., 2 
S.W.2d 333—Alsup v. Hawkeye Se¬ 
curities Fire Ins. Co., Civ.App., 300 
S.W. 223—Garvin-Melton Co. v. E. 
W. Fowler Co., Civ.App., 292 S.W. 
976—Spiegel v. Mayhall, Civ.App., 
292 S.W. 262—Treadwell v. Borch- 
ers, Civ.App., 289 S.W. 75—Gooch 
v. Sparkman, Civ.App., 285 S.W. 897 
—Texas Employers’ Ins. Ass’n v. 
Rodgers, Civ.App., 284 S.W. 968— 
Fort Worth Mut. Benev. Ass’n v. 
Jennings, Civ.App., 283 S.W. 910— 
Western Union Telegraph Co. v. 
Gardner, Civ.App., 278 S.W. 278— 
Express Pub. Co. v. Keeran, Civ. 
App., 274 S.W. 335, reversed on 
other grounds, Com.App., 284 S.W. 
913—Love v. Spencer, Civ.App., 273 
S.W. 883—Kronkosky v. Kuhn, Civ. 
App., 259 S.W. 1009—Moore v. 
Moore, Civ.App., 259 S.W. 322— 
Brown v. Gray & Wilmerding, Civ. 
App., 256 S.W. 977—Davis v. Bow¬ 
en, Civ.App., 256 S.W. 621—Brazel- 
ton Lumber Co. v. Roberts, Civ. 
App., 253 S.W. 698—Carlton v. Con- 
krite, Civ.App., 249 S.W. 522—Pey¬ 
ton Creek Irr. Dist. v. White, Civ. 
App., 230 S.W. 1060, error refused— 
Evans v. Caldwell, Civ.App., 219 S. 
W. 512, dismissed for want of ju¬ 
risdiction—Gilroy v. Rowley, Civ. 
App., 210 S.W. 623—Carwile v. Fra¬ 
zier, Civ.App., 209 S.W. 781—Man- 
ton v. City of San Antonio, Civ. 
App., 207 S.W. 951, error refused— 
Pruitt v. Blesi, Civ.App., 204 S.W. 
714, error refused—Stephens v. Mil¬ 
ler, Civ.App., 202 S.W. 10-51—O’Con¬ 
or v. Sanchez, Civ.App., 202 S.W. 
1005, affirmed, Com.App., 229 S.W. 
309—Godshalk v. Martin, Civ.App., 
200 S.W. 535—Eubank v. Bostick, 
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Civ.App., 194 S.W. 214—Kersh v. 
Matthews, Civ.App., 186 S W. 783— 
Allen v. Reed, Civ.App., 179 S.W. 
544—Fidelity-Phoenix Fire Ins. Co. 
v. O'Bannon, Civ.App., 178 S.W. 731 
—St. Louis Southwestern Ry. Co. 
of Texas v. Hassell, Civ.App., 177 
S.W. 518—Hanover Fire Ins. Co. of 
New York v. Huff, Civ.App., 175 S. 
W. 465—Nunez v. McElroy, Civ. 
App., 174 S.W. 829—First State 
Bank of Blackwell v. Knox, Civ. 
App., 173 S.W. 894—Galveston, H. 
& S. A. Ry. Co. v. Kellogg, Civ. 
App., 172 S.W. 180—Thomas v. 
Barthold, Civ.App., 171 S.W. 1071, 
reversed on other grounds. Com. 
App., 210 S.W. 506—Richard Cocke 
& Co. v. New Era Gravel & Devel¬ 
opment Co., Civ.App., 168 S.W. 988. 
Vt.—Grover v. John Hancock Mut. 

Life Ins. Co., 125 A.2d 571. 

Va.—Kercher’s Adm’r v. Richmond, 
F. & P. R. Co., 142 S.E. 393, 150 Va. 
108—Dexter-Portland Cement Co. v. 
Acme Supply Co., 133 S.E. 788, 147 
Va. 758. 

Wash.—Falk v. Stienback, 190 P.2d 
747, 30 Wash. 2d 62—Kelly v. 

Schnatterly, 180 P. 887, 106 Wash. 
657. 

W.Va.—Haldren v. Berryman, 155 S. 
E. 125, 109 W.Va. 403—Draper v. 
Mercer Hardware & Furniture Co., 
139 S.E. 645, 104 W.Va. 144—Trip- 
pett v. Monongahela West Penn 
Public Service Co., 130 S.E. 483, 100 
W.Va. 319—Hill v. Norton, 82 S.E. 
363, 74 W.Va. 428, Ann.Cas.l917D 
4S9. 

Wis.—Kalb v. Luce, 1 N.W.2d 176,. 
239 Wis. 256. 

Wyo.—George Bolin Co. v. Freeman, 
294 P. 1110, 42 Wyo. 375. 

4 C.J. p 192 note 9. 

In absence of party 
The contention that the court, in 
the absence of one of the parties, 
heard evidence while a cause was un¬ 
der advisement could not be consid¬ 
ered, where its sole basis was an affi¬ 
davit in support of a motion for new 
trial, and the record did not show, by 
bill of exceptions or otherwise, that 
the court did hear evidence in the ab¬ 
sence of such party. 

Ind.—American Sheet & Tin Plate Co. 
v. Reason, 110 N.E. 660, 184 Ind. 
125. 

Stenographic notes 
An appellate court may review a 
ruling excluding depositions although 
no bill of exceptions was reserved 
and although no informal protest or 
objection is disclosed by the record 
when the stenographic notes taken at 
the trial show that the evidence was 
tendered and objected to, under a 
statute providing that: “Hereafter 
in civil cases it shall be unnecessary 
to reserve any Bill of Exceptions, or 
note in lieu thereof, to any ruling by 
a Trial Judge upon [the] admissibil¬ 
ity or competency of any evidence 
tendered in a cause, but it shall suf- 



4A C. J. S. APPEAL & ERROR § 795 

even where the cause is tried by the court without j dence is sufficient to sustain the verdict, judgment, 
a jury; 12 to review the question whether the evi- | or findings; 13 to review a ruling on a motion to 


fice that the stenographic notes tak¬ 
en at the trial shall show that evi¬ 
dence was tendered and objected to, 
and shall set forth the nature of 
such evidence and ground of such ob¬ 
jection, and the ruling of the Court 
thereon; and any such ruling shall 
be reviewable on appeal without the 
necessity of further formality.” 

La.—Hawkins v. Costley, 124 So. 837, 
838, 169 La. 229, transferred, see 126 
So. 457, 19 La.App. 678. 

12 . Or.—Reid v. Stanley, 124 P. 646, 
62 Or. 151. 

13. Ala.—Crossland v. First Nat. 
Bank, 148 So. 418, 226 Ala. 679— 
Busenlehner v. Parsons, 147 So. 
633, 226 Ala. 548—Jerrell v. Equi¬ 
table Life Assur. Soc., 134-So. 132, 
222 Ala. 687. 

Black Mercantile Co. v. Ayers, 
136 So. 866 , 24 Ala.App. 488. 

Ariz.—State v. Barnum, 118 P.2d 1097, 
58 Ariz. 221—Frederickson v. McIn¬ 
tyre, 78 P.2d 1124, 52 Ariz. 61— 
Clark v. Holcomb, 250 P. 252, 31 
Ariz. 18. 

Ark.—McKinney v. Caldwell, 250 S.W. 
2d 117, 220 Ark. 775—Yelvington 
v. Hobson, 102 S.W.2d 848, 193 Ark. 
1180. 

Ca4.—Haine v. De Beaulieu, 129 P.2d 
345, 20 C.2d 849—Loewenberg v. 
Schneider, 93 P.2d 1014, 14 C.2d 305 
—Ensele v. Jolley, 204 P. 1085, 188 
C. 297. 

Holman v. Toten, 128 P.2d 808, 
54 C.A.2d 309—MacFarland v. City 
of Los Angeles, 30 P.2d 531, 137 C. 
A. 415—Barnes v. Cocke, 297 P. 598, 
112 C.A. 562—Hunter v. Santa Bar¬ 
bara County, 294 P. 1082, 110 C.A. 
698—Kling v. Gustason, 281 P. 407, 
101 C.A. 58, recall of remittitur de¬ 
nied 284 P. 1065, 103 C.A. 575— 
Brady v. Fowler, 188 P. 319, 45 C. 
A. 588. 

Colo.—Lowe v. Ruh, 10 P.2d 329, 90 
Colo. 477—Most Worshipful Prince 
Hall Grand Lodge, F. & A. M. of 
Colorado and Jurisdiction v. Most 
Worshipful Hiram Grand Lodge, F. 
& A. A. Y. M. of Colorado and Ju¬ 
risdiction, National Compact Prince 
Hall Origin, 282 P. 193, 86 Colo. 330 
—Frederick v. Resler, 260 P. 103, 82 
Celo. 285. 

Ga.—Worthy v. Farmers’ Life Con¬ 
federation, 87 S.E. 667, 144 Ga. 512. 
Ill.—City of East St. Louis v. Vo¬ 
gel, 114 N.E. 941, 276 Ill. 490. 

Ind.—Kubisz v. Pomorski, 51 N.E.2d 
82, 221 Ind. 655—City of Elkhart v. 
Minser, 5 N.E.2d 501, 211 Ind. 20— 
W. T. Rawleigh Co. v. Snider, 194 
N.E. 356, 207 Ind. 686 . 

City of Lebanon v. De Bard, 37 N. 
E.2d 718, 110 Ind.App. 79. 

Ky.—Baker v. Robinson, 116 S.W.2d 
958, 273 Ky. 410—Yates v. Steven¬ 
son, 234 S.W. 747, 193 Ky. 37 —Na¬ 


tional Council Daughters of Ameri¬ 
ca v. Polsgrove, 233 S.W. 1052, 192 
Ky. 495. 

Mass.—St. James Building Corpora¬ 
tion v. Foote, 157 N.E. 629, 260 
Mass. 548. 

Minn.—Konkel v. Fort, 73 N.W.2d 613, 
245 Minn. 535—Zywiec v. City of 
South St. Paul, 47 N.W.2d 465, 234 
Minn. 18—Hammond v. Flour City 
Coal & Oil Co., 14 N.W.2d 452, 217 
Minn. 427—McGovern v. Federal 
Land Bank of St. Paul, 296 N.W. 
473, 209 Minn. 403—Doyle v. Swan¬ 
son, 288 N.W. 152, 206 Minn. 56- 
General Talking Pictures Corp. v. 
De Marce, 279 N.W. 750, 203 Minn. 
28—Hermann v. Kahner, 269 N.W. 
836, 198 Minn. 331—Adjustment 

Service Bureau v. Buelow, 265 N. 
W. 659, 196 Minn. 563—Fish v. 
Frink, 188 N.W. 571, 152 Minn. 552. 
Mo.—McMurray v. McMurray, 167 S. 
W. 513, 258 Mo. 405. 

Brown v. City of Kirksville, App., 
294 S.W. 436. 

Mont.—Northern School Supply Co. 
v. Ferche, 155 P.2d 621, 115 Mont. 
605. 

Neb.—Olsen v. Grosshans, 71 N.W.2d 
90, 160 Neb. 543—Bartlett State 
Bank v. Johnston, 195 N.W. 108, 

110 Neb. 782. 

N.M.—In re Miera’s Guardianship, 34 
P.2d 299, 38 N.M. 377. 

Ohio.—Opperman v. Opperman, 65 N. 
E.2d 655, 77 Ohio St. 69. 

Dowell v. Duckensheets, App., 

111 N.E.2d 270—Knox v. Covrett, 
89 N.E.2d 610, 85 Ohio App. 524— 
Lungard v. Bertram, 88 N.E.2d 308, 
86 Ohio App. 392—Amicon v. City 
Ry. Co., 87 N.E.2d 889, 86 Ohio App. 
186—Warner v. Matthews, 69 N.E. 
2d 59, 79 Ohio App. Ill—Burke v. 
Burke, 64 N.E.2d 683, 76 Ohio App. 
431—Laughlin v. Blackburn, App., 
44 N.E.2d 493—In re Dickinson, 
App., 43 N.E.2d 294. 

Okl.—In re Brewer’s Guardianship, 
81 P.2d 659, 183 Okl. 218—Van Ant¬ 
werp v. Garnett, 50 P.2d 609, 174 
Okl. 114—Jacobs v. O'Donnell, 45 
P.2d 710, 172 Okl. 520—Mathews v. 
Austin, 249 P. 299, 119 Okl. 173. 

Or.—State ex rel. Hodes v. Hodes, 260 
P.2d 1095, 199 Or. 305—Larsen v. 
Martin, 143 P.2d 239, 172 Or. 605— 
Kapischka v. Tillamook Hotel Co., 
168 P. 938, 86 Or. 498. 

Tenn.—Morrell v. Republic Fire Ins. 
Co. of Pittsburg, 76 S.W.2d 317, 
168 Tenn. 137. 

Brown v. Van Pelt, 263 S.W.2d 
956, 37 Tenn.App. 352. 

Tex.—Silvers v. Welch, 91 S.W.2d 
686, 127 Tex. 58. 

Matlock v. Humble Oil & Refining 
Co., Civ.App., 284 S.W.2d 407, error 
refused no reversible erroi^—O’Con 
v. Hightower, Civ.App., 268 S.W.2d 
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321, error refused—Huckman v. 
Campbell, Civ.App., 255 S W.2d 591 
—Johnson v. Brown, Civ.App., 218 
S.W.2d 317, error refused no re¬ 
versible error—McDonald v. Wal¬ 
lace, Civ.App., 205 S.W.2d 605, error 
dismissed—Blanton v. Garrett, Civ. 
App., 124 S.W.2d 451, certified ques¬ 
tions answered 129 S.W.2d 623, 133 
Tex. 399—Lindsey v. Caston, Civ. 
App., 118 S.W.2d 843—Terrell v. 
Davis, Civ.App., 90 S.W.2d 872— 
Giles v. Texas Employers’ Ins. 
Ass’n, Civ.App., 79 S.W.2d 931— 
Stevenson v. Fisk, Civ.App., 65 S.W. 
2d 507—Scott v. Harris, Civ.App., 
52 S.W.2d 286—Foster v. Balderez, 
Civ.App., 32 S.W.2d 875—Martin v. 
Abbott, Civ.App., 24 S.W.2d 488— 
Mann v. Cook, Civ.App., 23 S.W 2d 
860, reversed on other grounds 
Cook v. Mann, Com.App., 40 S.W.2d 
72—Martin v. Covington, Civ.App., 
21 S.W.2d 363—E. L. Wilson Hard¬ 
ware Co. v. American Indemnity 
Co., Civ.App., 10 S.W. 2d 218—Amer¬ 
ican Law Book Co. v. Dykes, Civ. 
App., 4 S.W.2d 630—Florence v. 
Warren, Civ.App., 293 S.W. 226— 
Jones v. Bledsoe, Civ.App., 293 S.W. 
204—Treadwell v. Borchers, Civ. 
App., 289 S.W. 75—Chapman v. 
Witt, Civ.App., 285 SW. 331—Spears 
v. Wood, Civ.App., 284 S.W. 297— 
Southwest Nat. Bank of Dallas v. 
Cates, Civ.App., 262 S.W. 569—Wil¬ 
son v. Wagner Supply Co., Civ.App., 
260 S.W. 932—Hughes v. Hughes, 
Civ.App., 259 S.W. 180—Mach v. 
Halve, Civ.App., 248 SW. 95— 
Brown v. Clippinger, Civ.App., 240 
S.W. 979, affirmed 256 S.W. 254, 113 
Tex. 364—Parrott v. Hughes, Civ. 
App., 239 S.W. 1034—Leyhe v. Mc¬ 
Namara, Civ.App., 230 S.W. 450, er¬ 
ror dismissed. Com.App., 243 S.W. 
1074—Hill v. Kincaid, Civ.App., 193 
S.W. 185—Allen v. Reed, Civ.App., 
179 S.W. 544—Dixon v. Cooper, Civ. 
App., 178 S.W. 695—Citizens' Wa¬ 
ter Co. v. McGinley, Civ.App., 175 
S.W. 457—-West End Dock v. State, 
Civ.App., 173 S.W. 285—Connell v. 
Nickey, Civ.App., 167 S.W. 313. 
Wash.—Black v. Porter. 198 P.2d 
670, 31 Wash.2d 664—Bannister v. 
Cavanaugh, 27 P.2d 695, 175 Wash. 
451—Lee v. Gorman Packing Cor¬ 
poration, 282 P. 205, 154 Wash. 376 
—Chelan Electric Co. v. Wick, 269 
P. 827, 148 Wash. 479, appeal dis¬ 
missed Wick v. Chelan Electric 
Co., 50 S.Ct. 41, 280 U.S. 108, 74 L. 
Ed. 212—Pronger v. Buck, 263 P. 
959, 146 Wash. 577—Seattle Fac¬ 
tory Sites Co. v. Saulsberry, 229 P. 
10, 131 Wash. 95. 

Wis.—In re Niemczyk’s Estate, 64 N. 
W.2d 193, 266 Wis. 512—Berkemey- 
er v. Milwaukee Auto. Ins. Co., Lim¬ 
ited Mut, 41 N.W.2d 303, 256 Wis. 
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vacate a default judgment 14 or a dismissal; 15 to 
review an assignment of error in rulings as to the 
manner of selecting the jury; 16 to review the rul¬ 
ings of the court on a motion for a new trial, 17 
whether the motion is on the ground that the verdict 
is contrary to the evidence, 18 or is made on the 
ground of newly discovered evidence; 19 to review 
the denial or granting of a judgment notwithstand¬ 
ing the verdict, 1S - 5 or the granting or refusing of a 


peremptory instruction at the close of the evi¬ 
dence; 20 to review the refusal to instruct on the 
theory of defendant’s defense ; 20 - 5 to review a 
ruling that an issue was or was not supported by 
the evidence; 20 - 10 to review alleged misconduct on 
the part of the jury ; 20 * 15 to review alleged miscon¬ 
duct of counsel in argument to the jury; 21 to re¬ 
view alleged error in allowance of receivership 
fees; 21 - 5 to review the allowance of plaintiff’s 


386—Bankers Farm Mortg. Co. v. 
Christoff erson, 266 N.W. 220, 221 
Wis. 148—A. J. Straus Paying 
Agency v. Terminal Warehouse Co., 
264 N.W. 249, 220 Wis. 85—Eskelin- 
en v. Northwestern Casualty & 
Surety Co., 230 N.W. 33, 202 Wis. 
100—Svacina v. Greenzweig, 224 N. 
W. 741, 199 Wis. 366—Wujcik v. 
Globe & Rutgers Fire Ins. Co. of 
New York, 207 N.W. 710, 189 Wis. 
366—Dornfield v. Thompson, 187 N. 
W. 683, 177 Wis. 4. 

Wyo.—Foster v. Fremont Natural 
Gas Co., 256 P. 665, 36 Wyo. 436— 
Wright v. Walker, 225 P. 75, 31 
Wyo. 233. 

4 C.J. p 194 note 11 . 

Ill.—See Pioneer Lumber Co. v. 
Woods Bros. Silo & Mfg. Co., 194 
Ill.App. 103—Feder v. Greenberg, 
191 Ill.App. 144—Mclnerney v. Gra¬ 
ham, 185 Ill.App. 303. 

Findings not within pleadings 

The trial court will not be put in 
error for making findings not sup¬ 
ported by the pleadings, where the 
appeal is on the judgment roll only 
and no evidence is brought up. 

Mont.—Shaw v. McNamara & Mar¬ 
low, 278 P. 836, 85 Mont. 389. 
Question, re viewable 

(1) On appeal from a judgment, 
there being a settled case, the suffi¬ 
ciency of the evidence to sustain the 
findings and judgment will be review¬ 
ed on a proper assignment of error. 
Minn.—Adjustment Service Bureau 

v. Buelow, 265 N.W. 659, 196 Minn. 
563. 

( 2 ) So, the regular settlement and 
certification of a bill of exceptions 
makes the record sufficient to test 
the sufficiency of the evidence to sus¬ 
tain the findings. 

Cal.—In re Grivel’s Estate, 17 P.2d 
172, 128 C.A. 186. 

14b Ala.—Hall v. First Bank of 
Crossville, 72 So. 171, 196 Ala. 627. 
Ind.—Kurtz v. Phillips, 113 N.E. 1016, 
63 Ind.App. 79. 

Utah.—Cornelius v. Mohave Oil Co., 
239 P. 475, 66 Utah 22. 

4 C.J. p 194 note 12. 

Determining form of note 
On an appeal from a default judg¬ 
ment rendered on a note, where the 
evidence is not presented by a bill 
of exceptions, the form of the note 
as set forth by a copy in the tran¬ 
script cannot be considered; but the 


form of the note must be determined 
by the averments of the complaint. 
Ala.—Hall v. First Bank of Cross¬ 
ville, 72 So. 171, 196 Ala. 627. 
Where no evidence heard 

Where the order overruling a mo¬ 
tion to vacate a default recited that 
the court, having heard the motion 
read and argument of counsel and 
fully understanding it, was of the 
opinion that the motion should be re¬ 
fused, there is a fair implication 
that no evidence was heard; so one 
appealing from the denial of the mo¬ 
tion need not show what evidence 
was heard. 

Tex.—International Travelers’ Ass’n 
v. Peterson, Civ.App., 183 S.W. 1196. 

15. Okl.—Thompson v. Brown, 145 P. 
343, 45 Okl. 139. 

16. Ark.—Sea Ins. Co. ▼. Fulk, 148 
S.W. 251, 103 Ark. 503. 

17. Ind.—Scares v. Chacker, 56 N.E. 
2d 505, 115 Ind.App. 67—Ft. Wayne 
& N. I. Traction Co. v. Kumb, 116 
N.E. 309, 64 Ind.App. 529. 

Ky.—McBuraey’s Heirs v. Hopper, 
133 S.W.2d 100, 280 Ky. 295—Cas¬ 
sia v. Ewald, 112 S.W.2d 1000, 271 
Ky. 595—Higgins v. Forkner, 277 
S.W. 983, 211 Ky. 588. 

Mo.—Lay v. W. W. Pollock Milling & 
Elevator Co., 138 S.W.2d 754, 234 
Mo.App. 1083. 

N.D.—Kanable v. Great Northern R. 

Co.. 178 N.W. 999, 45 N.D. 619. 

Ohio.—McNeil v. McNeil, App., 68 N. 
E.2d 338—Davis v. Teachnor, App., 
53 N.E.2d 208. 

Or.—Wallowa Law, Land & Abstract 
Co, v. McGaffee, 84 P.2d 1116, 160 
Or. 298. 

Tex.—Texas & P. Ry. Co. v. Tucker, 
Civ.App., 183 S.W. 1188. 

Wash.—Potts v. Nelson, 220 P.2d 544, 
36 Wash.2d 764—Ritter v. City of 
Seattle, 144 P. 61, 82 Wash. 325. 

4 C.J. p 194 note 14. 

18. Ala.—Oliver v. Dexter, 116 So. 
526, 217 Ala. 438. 

Ind.—City of Lebanon v. De Bard, 37 
N.E.2d 718, 110 Ind.App. 79—Crouse 
v. Crouse, 21 N.E.2d 71, 106 Ind. 
App. 565—Kaczmarczyk v. Polish 
National Alliance of U. S. of North 
America, 18 N.E.2d 946, 106 Ind. 
App. 205—Branson v. Branson, 193 
N.E. 686 , 100 Ind.App. 81. 

Ky.—George v. Vaughan, 214 S.W.2d 
386, 308 Ky. 439—Cassin v. Ewald, 
112 S.W.2d 1000, 271 Ky. 595. 
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Peoples v. Fitchner, 13 Ky.Op. 
816—Davis v. Wiley, 11 Ky.Op. 5S0. 
4 C.J. p 194 note 15. 

19. Neb.—Powell v. Van Donselaar, 
68 N.W.2d 894, 160 Neb. 21. 

Tex.—Austin St. Ry. Co. v. Calhoun, 
Civ.App., 240 S.W. 327, dismissed 
for want of jurisdiction. 

Wash.—Ritter v. City of Seattle, 144 
P. 61, 82 Wash. 325. 

4 C. J. p 194 note 16. 

19.5 Md.—Hayes v. Wills Dairy, 42 
A.2d 669, 184 Md. 672. 

Minn.—Konkel v. Fort, 73 N.W.2d 613, 
245 Minn. 535. 

Tex.—Cosey v. Supreme Camp of 
American Woodmen, Civ.App., 103 
S.W. 2 d 1076, error dismissed. 
Wash.—Potts v. Nelson, 220 P. 2 d 544, 
36 Wash.2d 764. 

20 . Ill.—See McMasters v. Madison 
Coal Corp., 190 Ill.App. 441. 

Tex.—Johnson v. Taylor, Civ.App., 
22 S.W.2d 947. 

4 C. J. p 194 note 17. 

20.5 Okl.—Frederick v. Newby, 105 
P. 2 d 525, 187 Okl. 678. 

Divided opinion 

In separate opinions, the supreme 
court divided evenly on whether or 
not it was necessary to bring up a 
bill of exceptions containing the evi¬ 
dence in order to show that the trial 
court committed error in refusing to 
give an instruction on the burden of 
proof on the issue of contributory 
negligence, after it gave an instruc¬ 
tion tendered by the appellee on what 
constituted contributory negligence. 
Ind.—Shriner v. Union Federal Sav¬ 
ing and Loan Ass’n, 133 N.E.2d 861. 

20.10 Tex.—Houston Fire & Cas. Ins. 
Co. v. Walker, 260 S.W.2d 600, 152 
Tex. 503. 

20.15 Tex.—Currey v. Krause, Civ. 
App., 92 S.W.2d 324, error dismiss¬ 
ed. 

21. Iowa.—Connelly v. Nolte, 21 N. 
W.2d 311, 237 Iowa 114—Farmer 
v. Brokaw, 71 N.W. 246, 102 Iowa 
246—Rayburn v. Central Iowa R. 
Co., 35 N.W. 606, 38 N.W. 520, 74 
Iowa 637. 

4 C.J. p 194 note 18. 

21.5 Tex.—Gardner v. Gardner Park 
Amusement Co., Civ.App., 119 S.W. 
2d 1064. 
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counsel to act in the case, where he is alleged to 
have been acting for parties whose interests are 
conflicting; 21 - 10 to review a ruling on an applica¬ 
tion for the appointment of a receiver; 22 to review 
the disallowance of items in an administrator's final 
account; 23 to review the question of damages; 24 
to review an issue of comparative negligence; 24 - 5 
to review a finding of estoppel; 24 - 10 to review rul¬ 
ings on exceptions to a referee’s report in an action 
at law; 25 to review issues of fact on hearings of 
mandamus proceedings 26 or proceedings to assess 
benefits and damages of street improvements; 27 
to review a motion to quash service of summons; 27 - 5 
to review an order quashing an execution levy; 28 
to review interlocutory orders and motions; 29 to 
review an order denying a motion to satisfy a 
judgment; 29 - 6 to review the rulings of an inter¬ 
mediate appellate court on a motion to dismiss an 
appeal, 30 and also to obtain a review in an inter¬ 
mediate appellate court. 31 

It is also necessary, in order to review the action 
of the trial court in excluding evidence, that the 
bill should show that the evidence was offered at a 
proper time and rejected by the court, 32 and further, 
that the rejected evidence was material. 33 The 
answer to a question propounded to a witness must 
be shown in the bill of exceptions. 33 - 5 Where the 
relevancy and pertinency of the evidence admitted 
or rejected does not appear on its face, and there is 
other evidence, either admitted or rejected, that will 
connect it with the case, such other evidence should 
be set forth in the bill of exceptions. 34 However, 
the testimony adduced in rebuttal or impeachment 
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of the evidence on which any charge was predicated 
has no place in the exposition in the bill of excep¬ 
tions of the evidence on which a charge was ac¬ 
tually predicated. 35 

Where both parties file separate bills of excep¬ 
tions, neither of which states that it contains all 
the material evidence, and it is not certain that both 
contain all such evidence, the appellate court can 
look to both bills to ascertain the facts. 36 Where 
the evidence shown by the bill of exceptions points 
distinctly to a definite result, although the bill does 
not purport to contain all the evidence, if defendant 
in error purposes to deny the inference to be drawn 
from it he should see that enough is stated at least 
to show that there was other evidence on the point 
which might affect the conclusion. 37 

A statute making it unnecessary to take an ex¬ 
ception to a ruling on the objection to evidence does 
not dispense with the necessity of bringing a bill 
of exceptions to review a ruling on evidence. 37 - 5 

To review a decision on a plea of nul tiel record 
the bill of exceptions must show the evidence on 
which the trial was had. 38 

Exceptions to the general rule. ' In Texas, no 
statement of facts is necessary if it appears that the 
excluded evidence is material and relevant to the 
controlling issue, 39 or if it appears that the error 
in admitting the evidence has resulted in substantial 
injury; 40 and testimony on a motion for a new 
trial can be preserved under the statute even though 
not embodied in a bill of exceptions filed during the 
term. 41 


21.10 Utah.-—Klein v. Matthews, 106 
P.2d 773, 99 Utah 398. 

22. Ind.—Eureka Lumber Co. v. Buff, 
etc., Stone Co., 60 N.E. 1067, 157 
Ind. 213. 

23. D.C.—Perry v. Wilson, 48 F.2d 
1021, 60 App.D.C. 109. 

24. Ala.—Singletary v. Milwaukee 
Tool & Forge Co., 151 So. 600, 227 
Ala. 650. 

24.5 Wis.—Rosenow v. Schmidt, 285 
N.W. 755, 232 Wis. 1. 

24.10 Wash.—Mattice v. Dunden, 75 
P.2d 1014, 193 Wash. 447. 

25. U.S.—Boatmen’s Bank v. Trower 
Bros. Co., Mo., 181 F. 804, 104 C.C. 
A. 314. 

4 C.J. p 195 note 20. 

26. Ky.—Lexington v. Lexington 
Bd. of Education, 65 S.W. 827, 23 
Ky.L. 1663. 

4 C.J. p 195 note 21. 

27. Ill.—City of East St. Louis v. Vo¬ 
gel, 114 N.E. 941, 276 Ill. 490. 


27.5 Ohio.—Mounts v. Eclipse Motor 
Lines, 91 N.E.2d 530, 88 Ohio App. 
210 . 

28. Wash.—Keyes v. Ahrenstedt, 287 
P. 35, 156 Wash. 526. 

29. Ky.—Clover Farm Dairy Co. of 
Memphis, Tenn. v. Gillum, 299 S. 
W. 1065, 222 Ky. 20. 

4 C.J. p 195 note 22. 

29.5 Cal.—Malaauias v. Novo, 138 P. 
2d 729, 59 C.A.2d 225. 

30. Neb.—Cox v. Crow, 94 N.W. 524, 
4 Neb. (Unoff.) 434. 

4 C.J. p 195 note 23. 

31. W.Va.—Cushwa v. Lamar, 32 S. 
E. 10, 45 W.Va. 326. 

4 C.J. p 195 note 24. 

32. Tex.—Anderson v. Anderson, 23 
Tex. 639. 

Litton v. Thompson, 2 Tex.Unrep. 
Cas, 577. 

33. Va.—Clark v. Sleet, 38 S.E. 183, 
99 Va. 381. 

4 C.J. p 195 note 26. 

33.5 Tex.—Dulaney Inv. Co. v. 
Wood, Civ. App., 142 S.W.2d 379, 
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error dismissed, judgment correct 
—Ames v. Williamson, Civ.App., 
126 S.W.2d 53. 

34. Fla.—Hoodless v. Jernigan, 41 
So. 194, 51 Fla. 211—Hoodless v. 
Jernigan, 35 So. 656, 46 Fla. 213. 

4 C. J. p 195 note 27. 

35. Fla.—Jacksonville St. R. Co. v. 
Walton, 28 So. 59, 42 Fla. 54. 

36. Mass.—McKinley v. Warren, 105 
N.E. 990, 218 Mass. 310. 

37. U.S.—Detroit v. Grummond, 
Mich., 121 F. 963, 58 C.C.A. 301. 

37.5 Or.—Williams v. Ragan, 143 P. 
2d 209, 174 Or. 328. 

38. Ky.—Fowler v. Commonwealth, 
4 T.B.Mon. 128. 

4 C.J. p 196 note 29. 

39. Tex.—Torrey v. Cameron, 11 S. 
W. 1088, 74 Tex. 187. 

4 C.J. p 196 note 30. 

40. Tex.—Clark v. Gaar-Scott, Civ. 
App., 163 S.W. 681. 

4 C.J. p 196 notes 31-32. 

41. Tex.—Fleming v. Pellum, 287 S. 
W. 492, 116 Tex. 130. 
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Presumption as to sufficiency of evidence in ab¬ 
sence of statement. As a general rule, in the ab¬ 
sence of a bill of exceptions or statement of facts, 
the appellate court will presume that the evidence 
adduced on the trial was sufficient to sustain the 
verdict and findings of fact, 42 or the charge to the 
jury. 42 - 5 

§ 796. -Instructions 

A bill of exceptions, case, or statement is usually 
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essential to the consideration of alleged errors in the giv¬ 
ing or refusal of instructions. 

In the absence of a statute making the instruc¬ 
tions a part of the record, 43 or dispensing with the 
necessity of a formal bill of exceptions when an 
objection to a particular instruction was presented 
to the trial court before it was read to the jury, 44 
the general rule is that alleged errors in the giving, 
or refusal to give, instructions will not be con¬ 
sidered by the appellate court in the absence of a 
bill of exceptions, case, statement of facts, 45 or 


42. Ark.—McKinney v. Caldwell, 250 
S W.2d 117, 220 Ark. 775. 

Cal.—Waldron v. Lyon, 26S P. 457, 92 
C.A. 400, rehearing denied 269 P. 
450, 92 C.A. 400. 

Ky.—Salyers v. Moran, 177 S.W.2d 
143, 296 Ky. 3S6—Commonwealth 
ex rel. Love v. Reynolds, 146 S.W. 
2d 41, 284 Ky. S09. 

Minn.—Doyle v. Swanson, 288 N.W. 
152, 206 Minn. 56. 

Neb.—Jones v. City of Chadron, 55 
N.W.2d 495, 156 Neb. 150. 

Or.—-Williamson v. Randolph, 256 P. 
186, 121 Or. 590. 

Tex.—Verschoyle v. Holifield, Civ. 
App., 90 S.W.2d 907, modified on 
other grounds 123 S.W.2d 878, 132 
Tex. 516—National Bank of Hope- 
well, Va., v. Marshall, Civ.App., 2 
S.W.2d 471. 

Wis.—In re Wallace’s Estate, 72 N. 

W.2d 383, 270 Wis. 636. 

4 C.J. p 196 note 33. 

Presumptions in general see infra 3 
1534. 

42.5 Tex.—Corrigan v. Heard, Civ. 
App., 225 S.W.2d 446. 

43. N.M.—Schofield v. Territory, 56 
P. 306, 9 N.M. 526. 

4 C.J. p 202 note 73. 

Copying in transcript 
Where there was no bill of excep¬ 
tions but all the instructions given 
in the case were copied in the tran¬ 
script and it appeared by certificate 
of court that an exception had been 
saved to instruction complained of 
by appellants, appellants were enti¬ 
tled to have instruction reviewed but 
in reviewing it in the absence of 
any testimony taken at trial, instruc¬ 
tion would not be held erroneous if 
any testimony might have been of¬ 
fered as to which the instruction 
correctly declared the law. 

Ark.—Fisher v. Arkansas Power & 
Light Co., 150 S.W.2d 959, 202 Ark. 
433. 

44. Tex.—Gulf, T. & W. Ry. Co. v. 
Dickey, 187 S.W. 184, 108 Tex. 126. 

Elledge v. St. Louis Southwest¬ 
ern Ry. Co. of Texas, Civ.App., 202 
S.W. 203—-Atchison, T. & S. F. Ry. 
Co. v. Smith, Civ.App., 190 S.W. 
761, reversed on other grounds 
Smith v. Atchison, T. & S. F. Ry., 


Com.App., 232 S.W. 290, rehearing 
denied 233 S.W. xvi. 

Objection not timely made 

Objections to the charge of the 
court cannot be reviewed where the 
record does not show they were pre¬ 
sented before the charge was read 
to the jury, although it is not neces¬ 
sary to take a formal bill of excep¬ 
tions. 

Tex.—Lamar v. Panhandle & S. F. Ry. 
Co., Civ.App., 234 S.W. 605, revers¬ 
ed on other grounds, Com.App., 248 
S.W. 34. 

45. Ala.—Rose v. Magro, 3 So.2d 64, 
241 Ala. 513—City of Birmingham 
v. Chambless, 132 So. 313, 222 Ala. 
249—Macertney v. Gwin, 119 So. 
238, 218 Ala. 529—Battle v. Wright, 
116 So. 349, 217 Ala. 354—Morris 
v. Bragan, 70 So. 717, 195 Ala. 372. 

Sherrill v. Acton, 8 So.2d 449, 30 
Ala.App. 514, followed in Sherrill 
v. Douglas, 8 So.2d 450, 30 Ala.App. 
515—Farmer v. State ex rel. Kill- 
crease, 187 So. 735, 28 Ala.App. 398, 
certiorari denied 187 So. 737, 237 
Ala, 555—Southern Life & Health 
Ins. Co. v. Williams, 146 So. 624, 25 
Ala.App. 360—Pate v. Baker, 73 So. 
125, 15 Ala.App. 234—Payne v. 

State, 65 So. 262, 10 Ala.App. 85. 
Cal.—Sheldon v. James, 166 P. 8 , 175 
C. 474, 2 A.L.R. 1493. 

Ill.—Monroe v. Wear, 276 Ill.App. 570 
—McKey v. Davis Co., 247 Ill.App. 
136. 

Ind.—Bartley v. Chicago & E. I. Ry. 

Co., 41 N.E.2d 805, 220 Ind. 354. 
Md.—Hajewski v. Baltimore County 
Com’rs, 40 A.2d 316, 184 Md. 161— 
Harshman v. Mercer, 109 A. 437, 135 
Md. 595. 

Minn.—Konkel v. Fort, 73 N.W.2d 
613, 245 Minn. 535—Andersen v. 
City of Minneapolis, 234 N.W. 289, 
182 Minn. 243. 

Mo.—Shanks v. St. Joseph Finance & 
Loan Co., 170 S.W.2d 135, 237 Mo. 
App. 1050—Vaughn v. William F. 
Davis & Sons, App., 221 S.W. 782, 
record quashed on other grounds 
State ex rel. Dick & Bros. Quincy 
Brewery Co. v. Ellison, 229 S.W. 
1059, 287 Mo. 139. 

Neb.—Cozad v. McKeone, 32 N.W. 2 d 
760, 149 Neb. 833. 

Ohio.—Amicon v. City Ry. Co., 87 N. 
E.2d 889, 86 Ohio App. 186. 
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Or.—Pratt v. Gibson, 171 P. 223, 87 
Or. 609. 

Tenn.—Shelton v. Hickman, 172 S.W. 

2d 9, 26 Tenn.App. 344. 

Tex.—Clark v. Liem, Civ.App., 262 S. 
W.2d 764—Hightower Petroleum 
Corp. v. Story, Civ.App., 236 S.W.2d 
679, error refused—Corrigan v. 
Heard, Civ.App., 225 S.W.2d 446, 
error refused no reversible error— 
Ferrell v. Texas Emp. Ins. Ass’n, 
Civ.App., 194 S.W.2d 585—Vaughn 
v. Gulf Ins. Co., Civ.App., 151 S.W. 
2d 227—Lindsey v. Caston, Civ. 
App., 118 S.W.2d 843—Williams v. 
Texas & N. O. Ry. Co., Civ.App., 
100 S.W.2d 1077—Davenport v. Tay¬ 
lor County Tuberculosis Ass’n, Civ. 
App., 72 S.W.2d 407—Martin v. Ab¬ 
bott, Civ.App., 24 S.W.2d 488—Lar- 
gent v. Etheridge, Civ.App., 13 S. 
W.2d 974—Gates v. Union Terminal 
Co., Civ.App., 295 S.W. 939—Parrish 
v. Parrish, Civ.App., 280 S.W. 901 
—Austin St. Ry. Co. v. Calhoun, 
Civ.App., 240 S.W. 327, dismissed 
for want of jurisdiction—Jemison 
v. Estes, Civ.App., 231 S.W. 797— 
Robinson v. Robinson’s Estate, Civ. 
App., 225 S.W. 93, dismissed for 
want of jurisdiction—Ward v. Gra¬ 
ham, Civ.App., 224 S.W. 294, error 
granted—Nolan v. Young, Civ.App., 
220 S.W. 154—Billingsley v. Texas 
Midland R. R., Civ.App., 208 S.W. 
408—Dixon v. Winters, Civ.App., 
201 S.W. 1103—Miller v. P. W. Ez¬ 
ell Mercantile Co., Civ.App., 201 S. 
W. 734—Handly v. Adams, Civ.App., 
195 S.W. 888—Fred Mercer Dry 
Goods Co. v. Fikes, Civ.App., 191 S. 
W. 1178—Thorne v. Dashiell, Civ. 
App., 189 S.W. 986—Bruns Kimball 
& Co. v. Amundsen, Civ.App., 188 
S.W. 729, dismissed for want of 
jurisdiction—Bullock v. Galveston, 
H. & H. R. Co., Civ.App., 178 S.W. 
826—Slaughter v. Crisman & Nes- 
bit, Civ.App., 178 S.W. 1 —Bundick 
v. Moore-Cortes Canal Co., Civ. 
App., 177 S.W. 1030—Nelson v. 
Boggs, Civ.App., 177 S.W. 1005— 
Moore v. Decker, Civ.App., 176 S. 
W. 816, reversed on other grounds. 
Com.App., 220 S.W. 773—Houston, 
E. & W. T. Ry. Co. v. Houston Pack¬ 
ing Co., Civ.App., 176 S.W. 63— 
Western Union Telegraph Co. v. 
Holcomb, Civ.App., 175 S.W. 750, 
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order of court making them part of the record ; 46 
and it has been held that it is not sufficient that 
they appear only in the record proper , 47 although in 
some jurisdictions the rule has been held to be 
otherwise where it plainly appears from the record 
or otherwise that the error in charge affected the 
verdict , 48 that the charge taken in connection with 
the pleadings and verdict was so apparently er¬ 
roneous as to leave no doubt but that the finding of 
the jury must have been controlled by improper 
instructions , 49 or that the instruction was manifestly 
without the limits of the issue joined between the 
parties and likely to mislead the jury in making up 
their verdict . 50 

So, although the bill of exceptions containing 
the instructions did not state the objections to them, 
the appellate court may consider them where the 
objections were stated in the written opinion of 
the trial court or were shown by other portions of 
the record . 51 Where instructions are omitted al¬ 
together they will be presumed correct . 52 


§ 797. Presentation of Exceptions Taken 

a. In general 

b. As to pleadings 

c. As to evidence 

d. As to instructions 

e. As to verdict, findings, or judgment 

f. As to rulings on motions 

a. In General 

To be available on appeal, unless the exceptions to a 
ruling of the trial court fully appear on the record prop¬ 
er, they must be incorporated In a bill of exceptions, case, 
or statement of facts. 

Where an exception to a ruling of the lower court 
fully appears on the record proper, it is not indis¬ 
pensable that it should be brought before an appel¬ 
late court by a bill of exceptions, case, or state¬ 
ment of facts . 53 In other cases, however, a party 
desiring a review in an appellate court must pre¬ 
pare his bill of exceptions, case, or statement of 
facts, incorporating all exceptions taken to the rul¬ 
ings of the trial court which he wishes to have re¬ 
viewed . 54 Where a bill of exceptions, or a case, 


affirmed, Com.App., 210 S.W. 509— 
Gulf, C. & S. F. Ry. Co. v. Graham, 
Civ.App., 175 S.W. 472—Sands v. 
Sedwick, Civ.App., 174 S.W. 894— 
Gulf T. & W. Ry. Co. v. Dickey, 
Civ.App., 173 S.W. 967, reversed on 
other grounds 187 S.W. 189, 108 
Tex. 137—Gulf, C. & S. F. Ry. Co. 
v. Higginbotham, Civ.App., 173 S. 
W. 482—Garrett v. Gulf, C. & S. F. 
Ry. Co., Civ.App., 172 S.W. 187— 
Galveston, H. & S. A, Ry. Co. v. 
Kellogg, Civ.App., 172 S.W. 180— 
Williams v. Phelps, Civ.App., 171 
S.W. 1100—O’Neil Engineering Co. 
v. City of San Augustine, Civ.App., 
171 S.W. 524—Conn v. Houston Oil 
Co. of Texas, Civ.App., 171 S.W. 

520— International & G. N. R. Co. 
v. Tate, Civ.App., 170 S.W. 1061— 
Norton v. Lea, Civ.App., 170 S.W. 
267—Texas & P. Ry. Co. v. Brown, 
Civ.App., 168 S.W. 866. 

Ya.—Ratliff v. Meadows, 83 S.E. 395, 
116 Va. 975. 

Wash.—Potts v. Nelson, 220 P.2d 544, 
36 Wash.2d 764—Denning v. Quist, 
44 P.2d 771, 181 Wash. 667—Sta¬ 
ples v. Esary, 228 P. 514, 130 Wash. 

521— Tar v. Model Bakery Co., 171 
P. 247, 100 Wash. 442—Weld v. 
Wheeler, 155 P. 748, 90 Wash. 178. 

Wis.—Berkemeyer v. Milwaukee Au¬ 
to. Ins. Co., Limited Mut., 41 N.W. 
2d 303, 256 Wis. 386. 

4 C.J. p 202 note 74—63 C.J. p 1205 
note 92. 

Comment on evidence 

Where the statement of facts has 
been stricken, the translation of a 
technical term by the court cannot 
be held to be a comment on the 
weight of the evidence. 


Wash.—Tar v. Model Bakery Co., 171 
P. 247, 100 Wash. 442. 

46. Ky.—Gooch v. Collins, 160 SW. 
1038, 156 Ky. 282. 

4 C.J. p 203 note 75. 

47. Ala.—North Birmingham Lum¬ 
ber Co. v. Sims, 48 So. 84, 157 Ala. 
295. 

4 C.J. p 203 note 76. 

48. Tex.—Austin St. Ry. Co. v. Cal¬ 
houn, Civ.App., 240 S.W. 327, dis¬ 
missed for want of jurisdiction. 

4 C.J. p 204 note 77. 

49. Tex.—Petty v. Morgan, 116 S.W. 
141, 53 Tex.Civ.App. 584. 

Instructions held not plainly errone¬ 
ous 

Tex.—Williams v. Texas & N. O. Ry. 
Co., Civ.App., 100 S.W.2d 1077. 

50. Fla.—McKay v. Bellows, 8 Fla. 
31. 

4 C.J. p 204 note 79. 

51. Va.—Powell v. John E. Hughes 
Orphanage, 138 S.E. 637, 148 Va. 
331. 

52. Mass.—Donnelly v. Larkin, 98 N. 
E.2d 280, 327 Mass. 287, 25 A.L.R. 
2d 487—Corey v. Havener, 65 N.E. 
69, 182 Mass. 250. 

Tenn.—Shelton v. Hickman, 172 S.W. 

2d 9, 26 Tenn.App. 344. 

4 C.J. p 204 note 80. 

53. Ala.—Universal Motor Lines v. 
Walker, 187 So. 495, 237 Ala. 413— 
Dorrough v. Mackenson, 165 So. 575, 
231 Ala. 431. 

Ark.—Lee Wilson & Co. v. Osceola 
and Little River Road Improve¬ 
ment Dist. No. 1, 192 S.W. 371, 127 
Ark. 310. 


Mo.—Dysart v. Crow, 70 S.W. 689, 
170 Mo. 275. 

4 C.J. p 80 note 59. 

Appearance of facts raising excep¬ 
tion 

Under Code Civ.Proc. § 647, pro¬ 
viding that an order made in the ab¬ 
sence of a party shall be deemed ex¬ 
cepted to, no bill of exceptions is 
necessary to show an exception tak¬ 
en to such an order, which states 
that the party was absent. 

Cal—Lincoln v. Sibeck, 148 P. 967, 27 
C.A. 61. 

Exception declared by statute 

If the court erred in refusing to 
determine a motion to retax costs, on 
the ground that the motion was made 
more than thirty days after the judg¬ 
ment on which the costs were taxed, 
the judgment set out in full on min¬ 
utes, overruling a motion to vacate 
such order, was appealable on the 
record without a bill of exceptions 
showing that an exception was tak¬ 
en, where the exception was declared 
by statute. 

Ala.—Dorrough v. Mackenson, 165 
So. 575, 231 Ala. 431. 

54. Ala.—Stull v. Daniel Mach. Co., 
93 So. 583, 207 Ala. 544. 

Ariz.—Worden v. Gartin, 283 P. 279, 
36 Ariz. 92. 

Colo.—Most Worshipful Prince Hall 
Grand Lodge, F. & A. M. of Colo¬ 
rado and Jurisdiction v. Most Wor¬ 
shipful Hiram Grand Lodge, F. & 
A. A. V. M. of Colorado and Juris¬ 
diction, National Compact Prince 
Hall Origin, 282 P. 193, 86 Colo. 
330. 

Ga.—Carter v. Vanlandingham, 141 S. 
E. 429, 37 Ga.App. 642. 
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or other substitute for the bill, is the proper place 
for such exceptions to appear, it is insufficient if 
they are shown only by other parts of the record, 
or by the record proper . 55 

Such exceptions may not be shown by statements 
or recitals in the motion for a new trial ; 56 by a 
general statement of the exceptions at the end of 
the bill ; 57 by a recital, certificate, or entry of the 
exception by the clerk ; 58 by a paper filed with 
the clerk, and returned with the record, but not in¬ 
corporated in the bill ; 59 by a mere recital in the 
order of the court 60 or the judgment entry ; 61 or 
by inserting the exception in the abstract 62 or 
transcript . 62 - 5 

The fact that such exceptions appear in the 
judgment order, or the order allowing an appeal 
as made up by the clerk and certified by him, is 
not sufficient ; 63 nor will joinder in error and sub¬ 
mitting the cause be a waiver of defect in this re¬ 
spect . 64 So, also, exception to a ruling on a mo¬ 
tion for a new trial must be preserved in the bill 


of exceptions and not in the record proper . 65 A 
journal entry has been held sufficient to show that 
an exception was taken , 66 although this is not in 
accordance with the general rule . 67 

Case tried without jury . Even where the case is 
tried by the court without a jury, exceptions to the 
ruling of the court must appear by bill of excep¬ 
tions . 68 

b. As to Pleadings 

Exceptions to rulings on pleadings must ordinarily be 
shown by bill of exceptions or substitute therefor. 

Exceptions to rulings of the court on the plead¬ 
ing must be preserved by bill of exceptions, case, or 
statement of facts , 69 although in some jurisdictions 
exceptions to the rulings of the court on applications 
to file pleadings must be shown by the record prop¬ 
er . 70 

c. As to Evidence 

Exceptions on the ground of Insufficiency of the evi- 


111.—Harris v. Chicago House-Wreck¬ 
ing Co., 145 N.E. 666, 314 Ill. 500. 

Steinberg v. Fuher, 228 Ill.App. 
200—Mueller v. Mueller. 202 Ill. 
App. 116. 

Ind.—Bartley v. Chicago & E. I. Ry. 

Co., 41 NJE.2d 805, 220 Ind. 354. 

Ky.—Mann v. Watson, 283 S.W. 1052, 
214 Ky. 729. 

Md.—Baltimore Asphalt Block & Tile 
Co. v. Klopper, 137 A. 347, 152 Md. 
529. 

Mass.—Weiss v. Balaban, 53 N.E.2d 
83, 315 Mass. 390—Witherington v. 
E!dredge, 162 N.E. 300. 264 Mass. 
166. 

Mo.—Bakersfield News v. Ozark 
County, 92 S.W.2d 603, 338 Mo. 519 
—Whiteley v. Watson, 178 S.W. 
464. 

In re Arnold’s Estate, App., 176 
S.W.2d 837—Arnold v. Iowa State 
Ins. Co., App., 44 S.W.2d 865—Jones 
Store Co. v. Lamb, App., 296 S.W. 
477—Keet & Rountree Dry Goods 
Co. v. Williams, App., 202 S.W. 620 
—Tolle v. Titus, 193 S.W. 854, 195 
Mo.App. 398. 

R.I.—Waterman v. Mowry, 148 A. 32. 
Tex.— W. J. & F. J. Powers v. James, 
Civ.App., 220 S.W. 382—Missouri, 
K. & T. Ry. Co. of Texas v. Hood, 
Civ.App., 172 S.W. 1120. 

Wyo.—Newark Fire Ins. Co. v. Cen¬ 
tral Wyoming Automobile Club, 
257 P. 5, 36 Wyo. 540. 

4 C.J. p 80 note 60. 

55. Ala.—Central Foundry Co. v. 

Laird, 66 So. 571, 189 Ala. 584. 

Mo.—Garber v. Missouri Pac. Ry. Co., 
210 S.W. 377. 

4 C.J. p 83 notes 65, 66. 


56. Tex.—Texas & N. O. R. Co. v. 
East, Civ.App., 58 S.W.2d 139. 

4 C.J. p 84 note 67. 

57. Mo.—Robinson v. Suter, 15 Mo. 
App. 599. 

58. Ill.—Roodhouse v. Briggs, 62 N. 
E. 778, 194 Ill. 435. 

4 C.J. p 84 note 69. 

59. Wis.—Nichols v. Superior, 85 N. 
W. 428, 109 Wis. 643—Newton v. 
Williams, 68 N.W. 990, 94 Wis. 222. 

6a Ill.—Harris v. Chicago House- 
Wrecking Co., 145 N.E. 666, 314 Ill. 
500. 

Tex.—Farmer v. Kay Bros., Civ.App., 
73 S.W.2d 546. 

4 C.J. p 84 note 71. 

61. Ala.—Wood & Pritchard v. Mc¬ 
Clure, 96 So. 577, 209 Ala. 523. 

62. Ill.—People v. Chicago, etc., R. 
Co., 93 N.E. 369, 247 Ill. 445. 

4 C.J. p 84 note 72. 

62.5 Okl.—McIntosh v. V. & L. Inv. 
Co., 164 P.2d 626, 196 Okl. 255. 

63. Tex.—Texas City Terminal Co. 
v. Thomas, Civ.App., 178 S.W. 707. 

4 C.J. p 84 note 73. 

64. Ill.—Martin v. Foulke, 29 N.E. 
683, 114 Ill. 206. 

€5. Ala.—Chambers v. Maxwell, 107 
So. 806, 214 Ala. 284. 

Ga.—Hardin v. Douglas, 91 S.E. 683, 
146 Ga. 580. 

Mo.—Ferguson v. Baker, 173 S.W. 41, 
187 Mo.App. 619. 

Tenn.—Sanders v. The Commercial 
Investment Trust, 4 Tenn.App. 462. 
4 C.J. p 84 note 75. 

66. Okl.—Williamson v. Williamson, 
83 P. 718, 15 Okl. 680, 6 Ann.Cas. 
970. 

4 C.J. p 84 note 77. 
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67. Colo.—Kirkwood v. Summit 
County School Dist. No. 7, 101 P 
343, 45 Colo. 368. 

4 C.J. p 84 note 78. 

68. U.S.—Paul v. Delaware, etc., R. 
Co., C.C.N.Y., 130 F. 951. 

69. Ala.—Central Foundry Co. v. 
Laird, 66 So. 571, 189 Ala. 584. 

Ga.—Wall v. Seaboard Air Line Ry., 
89 S.E. 533, 18 Ga.App. 457. 

Mo.—McCormick v. Warman, App., 
216 S.W. 330. 

4 C.J. p 85 note 91. 

70. Wyo.—P. L. Turner Real Estate 
Co. v. Anson, 142 P. 1052, 22 Wyo, 
383. 

4 C.J. p 85 note 92. 

Record entry 

(1) Where the record entry of the 
lower court showed that exceptions 
were reserved to the sustaining of a 
demurrer to one of the paragraphs 
of the answer, the ruling is review- 
able without bill of exceptions. 

Ark.—Chicago, R. I. & P. Ry. Co. v. 
Pearce, 175 S.W. 1160, 118 Ark. 6. 
L.R.A.1915F 551. 

(2) For consideration on appeal of 
assignments to the overruling of ex¬ 
ceptions to pleadings, an exception to 
the ruling, afterwards set up in a 
motion for new trial, need not be 
noted in the order, in view of statutes 
and rules of court, dispensing with 
the reserving of a bill of exception to 
a ruling appearing otherwise of rec¬ 
ord, and to a judgment on matters at 
common law constituting the record 
proper. 

Tex.—King-Collie Co. v. Wichita Falls 
Warehouse Co., Civ.App., 205 S.W. 
748. 
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dence must be made a part of the record by bill of excep¬ 
tions or substitute therefor. 

Objections that the evidence is insufficient will not 
be considered, where exceptions on that ground are 
not made a part of the record by a bill of excep¬ 
tions ; 71 recitals in the record of an exception to 
the findings and in the order allowing the appeal of 
exception to the judgment are insufficient . 72 In 
equity too the record must show exceptions to the 
rulings of the court on the evidence . 73 

d. As to Instructions 

Generally, unless the exception is itself a part of the 
record, exceptions as to instructions must be incorporated 
in the bill of exceptions, case, or statement. 

As a general rule, exceptions to the granting or 
refusal of instructions must be incorporated in a 
bill of exceptions, case, or statement of facts , 74 
and hence it is not sufficient that they appear from 
the record proper ; 75 nor can they be supplied by 
stipulation of the parties , 76 or by a reference to 
a transcript of the whole case . 77 Under statutes 
so providing, an exception to the given and re¬ 
fused charges of the trial court need not appear 
in a bill of exceptions , 77 - 5 but an exception sought 
to be taken to a quoted excerpt from a trial judge’s 
charge must be shown by a bill of exceptions . 77 - 10 
Where the exception is itself a part of the record, 
it need not be preserved by a bill of exceptions . 78 


e. As to Verdict, Findings, or Judgment 

Exceptions as to verdict, findings, or Judgment must 
be presented by bill of exceptions or substitute therefor. 

Exceptions to the verdict, findings, or judgment 
must be shown by the bill of exceptions , 79 or state¬ 
ment of facts , 80 and not by mere recitals in the 
transcript , 81 or in the conclusions of the court , 82 
or in the certified minutes of the court ; 83 nor does 
the insertion of such exceptions in the abstract 
cure the omission in the bill of exceptions ; 84 but 
it has been decided that an exception, although in¬ 
formal, may be sufficiently shown when it follows 
the finding and judgment in the same entry , 85 or 
where the judgment itself shows that appellants 
duly excepted to the action of the court in render¬ 
ing judgment against them . 86 So, it has been held 
that, where there are errors of law which appear 
on the face of the record as properly made up by 
the clerk, it is unnecessary that an exception to the 
finding and judgment of the court should be pre¬ 
served in the bill of exceptions . 87 

f. As to Rulings on Motions 

Exceptions to rulings of the trial court on motion 
should be incorporated in a bill of exceptions, case, or 
statement. 

To obtain a review of the rulings of the lower 
court on motions the record must show an exception 
thereto. Such exception must generally be incor¬ 
porated in a bill of exceptions, case, or statement of 
facts . 88 The recital of an exception in the record 


71. Colo.—Schuch v. Hartshorn, 109 
P. 1110, 48 Colo. 351. 

4 C.J. P 87 note 2. 

72. Colo.—La Fitte v. Ft. Collins, 93 
P. 1098, 42 Colo. 293. 

73. Tenn.—Still v. Armstrong, Ch. 
App., 60 S.W. 509—Sutton v. Sut¬ 
ton, Ch.App., 58 S.W. 891. 

4 C. J. p 87 note 4. 

74. Ala.—Ex parte Hines, 87 So. 691, 
205 Ala. 17, conformed to Hines v. 
McMillan, 87 So. 696, 17 Ala.App. 
509. 

Ind.—Bartley v. Chicago & E. I. Ry. 

Co., 41 N.E.2d 805, 220 Ind. 354. 
N.M.—Gutierrez v. Montosa Sheep 
Co., 185 P. 273, 25 N.M. 540. 

Tex.—Davenport v. Taylor County 
Tuberculosis Ass’n, Civ.App., 72 S. 
W.2d 407—Ft. Worth & R. G. R. 
Co. v. Paxton, Civ.App., 175 S.W. 720 
—Horton v. Texas Midland R. R., 
Civ. App., 171 S.W. 1023. 

4 C.J. p 89 note 17. 

75. N.M.—Gutierrez v. Montosa 
Sheep Co., 185 P. 273, 25 N.M. 540. 

4 C.J. p 89 note 18. 

76. Ill.—N. K. Fairbank Co. v. Nico¬ 
lai, 112 Ill.App. 261. 

77. Vt. —Blaisdell v. Westmore 


School Dist. No. 2, 47 A. 173, 72 Vt. 
63. 

77.5 Ala—All States Life Ins. Co. v. 

Johnson, 194 So. 877, 239 Ala. 392. 
77.10 Ala.—All States Life Ins. Co. 
v. Johnson, supra 

78. Colo.—Akron Bank v. Dole, 48 
P. 1044, 24 Colo. 94. 

4 C.J. p 90 note 21. 

79. Wis.—Statkawicz v. Laguna 143 
N.W. 677, 144 N.W. 1133, 155 Wis. 
304. 

4 C.J. p 91 note 30. 

80. Wash.—Wood, etc., Co. v. Mal¬ 
lory, 68 P. 199, 27 Wash. 670. 

4 C.J. p 91 note 31. 

81. Ill.—Jones v. Milford, 70 N.E. 
598, 208 Ill. 621. 

Shively v. Dean, 135 Ill.App. 653. 
4 C.J. p 91 note 32. 

82. Tex.—Gulf States Brick Co. v. 
Beaumont Rice Mills Co., Civ.App., 
128 S.W. 931. 

4 C.J. p 91 note 33. 

83. Ala—Grand Bay Land Co. v. 
Simpson, 81 So. 548, 202 Ala. 606. 

4 C.J. p 91 note 34. 

84. Ill.—Hawley v. Huth, 114 III. 
App. 29. 


85. Ind.—Western Union Tel. Co. v. 
Trissal, 98 Ind. 566. 

4 C.J. p 91 note 36. 

86. Tex.—Johnson v. Masterson Irr. 
Co., Civ.App., 217 S.W. 407, error 
refused. 

87. Ill.—Grand Pac. Hotel Co. v. 
Pinkerton, 75 N.E. 427, 217 Ill. 61. 

88. Ala—Griffin v. Bozeman, 173 So. 

857, 234 Ala 136—Dorrough v. 

Mackenson, 165 So. 575, 231 Ala. 
431. 

Mass.—Weiss v. Balaban, 53 N.E. 2d 
83, 315 Mass. 390. 

Mo.—Turner v. Browne, 173 S.W.2d 
868, 351 Mo. 541—Garber v. Mis¬ 
souri Pac. Ry. Co., 210 S.W. 377. 

Johnson v. Kansas City Termi¬ 
nal Ry. Co., App., 232 S.W. 239— 
Thaler v. Niedermeyer, 170 S.W. 
378, 185 Mo.App. 257. 

Okl.—Jones v. Welborn, 71 P.2d 955, 
180 Okl. 581—Waldock v. State, 293 
P. 1023, 146 Okl. 257—Chase v. 
Byrnes, 276 P. 485, 136 Okl. 80— 
Kortman v. Mason, 276 P. 482, 136 
Okl. 94—Holloway v. Odell, 267 P. 
620, 131 Okl. 38—Van Zant v. Reed, 
234 P. 623, 109 Okl. 86—Denson v. 
Frame, 224 P. 311, 98 Okl. 132— 
[ Harris v. Tupeker, 220 P. 634, 96 
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proper, immediately following the ruling of the 
court on a motion, is not equivalent to a preserva¬ 
tion of the exception by a bill of exceptions , 89 and 
incorporating exceptions into a transcript is not 
sufficient , 89 - 5 although, under a statute providing 
that motions made in writing on appeal become 
part of the record, a motion does not require a bill 
of exceptions showing the ruling and exceptions, 
where no evidence is needed on the motion , 89 - 10 so 
that a ruling on a motion is appealable on the rec¬ 
ord without a bill of exceptions showing that an 
exception was taken where the judgment is set out 
in full on the minutes . 89 - 15 

§ 798. Changing Case into Bill of Excep¬ 
tions or Special Verdict 

The trial court, in its discretion, may grant permis¬ 
sion to convert a case-made into a bill of exceptions or 
a special verdict, and where a party fails to change after 
electing which alternative he would pursue, the appellate 
court has no record for review. 

Within the discretion of the trial court, in some 
cases, a case-made has been allowed to be converted 
into a bill of exceptions or special verdict , 90 leave 
to do so having been obtained at the trial ; 91 but, 


unless the right to change a case into a bill of ex¬ 
ceptions or special verdict was stipulated for and re¬ 
served at the trial, the change has been allowed only 
under special and peculiar circumstances . 92 

Election of alternatives . Where the right had 
been granted a party to change a case made into 
a special verdict or bill of exceptions, he was re¬ 
quired to elect which of the alternative methods he 
would pursue, or whether he would proceed by the 
case, and he was bound by the mode of procedure 
which he selected , 93 although a reasonable time 
might be granted in which to make the election . 94 

Effect of failure to change after election . Where 
an election was made to change a case into a bill of 
exceptions or special verdict, but no change was in 
fact made, the appellate court had no record on 
which to review the action of the lower court, and 
it was its duty to either dismiss the writ or affirm 
the judgment of the court below . 95 

§ 799. Case or Statement in Addition to Bill 

Whether a case or statement of facts must be added 
to a bill of exceptions depends on the particular control¬ 
ling statutes in each jurisdiction. 


Okl. 117—Murphy v. Comley Lum¬ 
ber Co., 193 P. 997, SO Okl. 66— 
Folsom v. Billy, 189 P. 188, 78 Okl. 
146—Dickson v. McDuffee, 164 P. 
476, 63 Okl. 218. 

4 C.J. p 92 note 45. 

Bn ling oxl motion for new trial 

(1) In general. 

Ala.—Stafford v. Jones, 141 So. 246, 
224 Ala. 583—Standard Paint & 
Lead Works v. Ingram Hardware 
Co., 129 So. 20, 221 Ala. 374- 
Southern Wood Preserving Co. v. 
McCamey, 118 So. 393, 218 Ala. 201 
—Thomas v. Carter, 117 So. 634, 
218 Ala. 55—Tates v. Barnett, 112 
So. 122, 215 Ala. 554—Newell Con¬ 
tracting Co. v. Glenn, 107 So. 801, 
214 Ala. 282—Foster & Creighton 
Co. v. Thompson, 82 So. 454, 203 
Ala. 204—Powell v. Folmar, 78 So. 
47, 201 Ala. 271—Stokes v. Hinton, 
72 So. 503, 197 Ala. 230. 

Darby v. Fuller, 159 So. 275, 26 
Ala.App. 324—Johnson v. State, 132 
So. 69, 24 Ala.App. 178—Central of 
Georgia Ry. Co. v. Gholston, 129 
So. 705, 24 Ala.App. 18—Dickerson 
v. Jefferson Lumber Co., 124 So. 
669, 23 Ala.App. 310—Central of 
Georgia Ry. Co. v. Burkett, 124 So. 
404, 23 Ala.App. 294—Willis v. Ho- 
vater, 118 So. 766, 22 Ala.App. 633 
—Phillips v. S. F. Bowser Co., 114 
So. 786, 22 Ala.App. 275—Alabama 
Fuel & Iron Co. v. Courson, 101 So. 
638, 20 Ala.App. 312, reversed on 
other grounds Ex parte Alabama 
Fuel & Iron Co., 101 So. 642, 212 
Ala. 1—Elliott v. Davis, 81 So. 139, 


I 16 Ala. App. 647—Patterson v. Holt, 
! 78 So. 637, 16 Ala.App. 439. 

Fla.—Alexander v. Rhine, 82 So. 831, 
78 Fla. 313. 

Ill.—Spangler v. Saline County Coal 
Corporation, 258 Ill.App. 28—Clark 
v. Hoering-Buchholz Co., 254 Ill. 
App. 60—Quillman v. Cockram, 253 
Ill.App. 413—Sprengel v. Schroe- 
der, 203 Ill.App. 213. 

Mo.—Leahy v. Mercantile Trust Co., 
247 S.W. 396, 296 Mo. 561. 

| Wyo.—Posvar v. Pearce, 263 P. 711, 
37 Wyo. 509—Hall Oil Co. v. Bar- 
quin, 237 P. 255, 33 Wyo. 92— 
Schmidt v. First Nat. Bank, 212 P. 
651, 29 Wyo. 260—Ryan v. Snyder, 
200 P. 105, 27 Wyo. 512. 

4 C.J. p 97 note 83. 

(2) Exceptions taken during the 
progress of a trial may be embraced 
in the final bill of exceptions taken 
on the denial of a motion for a new 
trial. 

Ind.—Ryman v. Crawford, 86 Ind. 
262. 

4 C.J. p 85 note 82. 

(3) However, when such excep¬ 
tions are not so embraced or mention¬ 
ed in the final bill, they are not there¬ 
by abandoned, but may be relied on 
in the appellate court. 

Ga.—Hardee v. Griner, 7 S.E. 102, 80 
Ga. 559. 

4 C.J. p 85 note 83. 

(4) Where, as provided for by stat¬ 
ute, the reporter’s transcript consti¬ 
tutes the bill of exceptions, if this 
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shows no proper exception to the ac¬ 
tion of the trial court in overruling 
the motion, the judgment, where the 
sole assignment of error challenges 
such ruling, must be affirmed. 

Ala.—Little Bear Sawmills v. Morrow 
& Frederick, 116 So. 305, 22 Ala. 
App. 394. 

89. Colo.—Carlin v. Freeman, 75 P. 
26, 19 Colo.App. 334. 

89.5 Okl.—McIntosh v. V. & L. Inv. 

Co., 164 P.2d 626, 196 Okl. 255. 

89.10 Ala.—Dorrough v. Mackenson, 
165 So. 575, 231 Ala. 431. 

89.15 Ala.—Dorrough v. Mackenson, 
supra. 

90. N.J.—Lutkins v. Den, 21 N.J.Law 
337. 

N.Y.—Zabriskie v. Smith, 11 N.Y. 480. 
4 C.J. p 204 notes 82, 83. 

91. N.Y.—Hammond v. Hazard, 1 E. 
D.Smith, 314, 10 N.Y.Leg.Obs. 56— 
Masters v. Bailey, 1 How.Pr. 42. 

4 C.J. p 204 note 84. 

92. N.J.—Lutkins v. Den, 21 N.J. 
Law 337. 

N.Y.—Lewis v. Stevenson, 2 N.Y.Su¬ 
per. 271. 

4 C.J. p 204 note 85. 

93. N.Y.—Hammond v. Hazard, 1 E. 
D.Smith, 314, 10 N.Y.Leg.Obs. 56— 
Stewart v. Hawley, 22 Wend. 561. 

4 C.J. p 204 note 86. 

94. N.Y.—Jackson v. Sinclair, 4 Cow. 
43. 

95. N.Y.—Livingston v. Radcliff. 2 
N.Y. 189. 

4 C.J. p 204 note 88. 
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The practice is not uniform as to requiring a 
case or statement of facts to be added to a bill of 
exceptions. Under some statutes neither a case nor 
a statement is required , 96 while under others, with 
some qualifications, a rule to the contrary has been 
held to prevail . 97 No other statement is required 
where the bill of exceptions sufficiently reveals the 
facts to the court , 98 where the bill affirmatively 
shows that no evidence bearing on the issues was 
introduced by either side before the judge , 99 or 
where appellant’s sole objection to the decision is 
one of law which can be passed on without refer¬ 
ence to the evidence . 1 


APPEAL & ERROR §§ 799-800 

§ 800. Substitutes 

a. In general 

b. Reporter’s notes 

c. Bill or statement on motion for new 

trial 

d. Convertibility of modes of procedure 
a. In General 

In the absence of statutory authorization, no substi¬ 
tute is allowable for a bill of exceptions, case, or state¬ 
ment of facts. 

In the absence of statutory provision therefor, 
no substitute is allowable for a bill of exceptions, 
case, or statement of facts . 2 So, it has been held 


96. Okl.—Holbert v. Patrick, 176 P. 
903, 74 Okl. 290. 

4 C.J. p 204 note 89. 

97. Tex.—Trevino v. Southland 

Greyhound Lines, Civ.App., 57 S.W. 
2d 281—Mann v. Cook, Civ.App., 23 
S.W.2d 860, reversed on other 
grounds Cook v. Mann, Com.App., 

40 S.W.2d 72—St. Paul Fire & Ma¬ 
rine Ins. Co. v. Earnest, Civ.App., 
293 S.W. 677, affirmed 296 S.W. 
1088, 116 Tex. 565—Parrish v. Par¬ 
rish, Civ.App., 280 S.W. 901—K. 
Tideman & Co. v. McDonald, Civ. 
App., 240 S.W. 1050. 

4 C.J. p 204 notes 90, 91. 

98. Tex.—Dickey’s Estate v. Houston 
Independent School Dist., Civ.App., 
300 S.W. 250—Thomason v. King, 
Civ.App., 262 SW. 866—Vick v. 
Schaff, Civ.App., 260 S.W. 916—San¬ 
ders v. George M. Hester Cotton 
Co., Civ.App., 195 S.W. 269, error 
refused. 

4 C.J. p 204 note 90 [a] (1). 

Single question Involved 

Where defendants, unsuccessful in 
the trial court, desired to present to 
the appellate court only the facts 
bearing on the single question of 
whether they were guilty of fraud in 
the transaction involved, on which 
they contended their liability depend¬ 
ed, they were entitled to present such 
facts by a bill of exceptions under 
Remington Comp.St. §§ 387-389, as 
against the contention that the bill 
of exceptions did not conform to the 
requirements of a statement of facts 
on appeal in equity cases. 

Wash.—State v. Superior Court for 
King County, 278 P. 169, 152 Wash. 
407. 

99. Tex.—Southwest Grain & Hay 
Co. v. Continental Inv. Co., Civ. 
App., 240 S.W. 686. 

1. N.Y.—Griffin v. City of Syracuse, 

41 N.Y.S.2d 659, affirmed 44 N.Y.S. 
2d 169, 266 App.Div. 907, and af¬ 
firmed 45 N.Y.S.2d 724, 266 App. 
Div. 1055, appeal dismissed 55 N.E. 
2d 509, 292 N.Y. 639. 


R.I.—Kominsky v. Durand, 12 A.2d 
652, 64 R.I. 387—Bannon v. Ban- 
non, 119 A. 56, 44 R.I. 468. 

4 C.J. p 204 note 90 [a] (2). 

2. Ark.—Alston v. Zion, 206 SW. 
673, 136 Ark. 376. 

Cal.—City of Los Angeles v. For¬ 
rester, 48 P.2d 27, 4 C.2d 152—Sut¬ 
cliffe v. Sutcliffe, 31 P.2d 195, 220 
C. 398. 

Securities Research Associates v. 
McPherson, 40 P.2d 586, 4 C.A.2d 
140. 

Ga.—Anderson v. Cavanaugh & Bear¬ 
den, 85 S.E. 606, 16 Ga.App. 446. 

Ill.—Whitley v. Rule, 230 Ill. App. 
218. See Radloff v. Radloff, 207 
Ill.App. 572—City of Chicago v. 
Jacobi, 197 Ill.App. 493—Fleckles 1 
v. General Film Co., 189 Ill.App. 
321. 

Kan.—Aultman & Taylor Machinery 
Co. v. Schierkolk, 165 P. 854, 101 
Kan. 77. 

Ky.—Helm v. Hoke Co., 191 S.W. 269, 
173 Ky. 525. 

La.—State v. Burch, 101 So. 18, 156 
La. 675. 

Mo.—Levine v. Marchisic, 270 S.W. 
643. 

Merrifield v. Hamilton, App., 71 
S.W.2d 489—Ridge v. Wittman, 63 
S.W.2d 154, 227 Mo.App. 1242—Shel- I 
ton v. Cummins, App., 189 S.W. 
1190. j 

Nev.—Padilla v. Mason, 298 P. 657, 
53 Nev. 269—Ward v. Pittsburg 
Silver Peak Gold Mining Co., 148 
P. 345, 39 Nev. 80, reheard 153 P. 
434, 39 Nev. 80, second rehearing 
denied 154 P. 74, 39 Nev. 80. 

Okl.—Anderson v. Middle Tennessee 
Gas & Oil Co., 223 P. 863, 98 Okl. 
67—Modern Book & News Co. v. 
Sternman, 207 P. 961, 86 Okl. 257- 
Wells v. McArthur, 188 P. 322, 77 
Okl. 279. 

Tex.—First Nat. Bank v. Bell, Civ. 
App., 88 S.W.2d 119, error dismiss¬ 
ed—Trevino v. Southland Grey¬ 
hound Lines, Civ.App., 57 S.W.2d 
281—Lone Star Gas Co. v. Baccus, 
Civ.App., 11 S.W.2d 355—Robinson 
v. Lynch Davidson & Co., Civ.App., 
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1 SW.2d 677—Texas Employers’ 
Ins. Ass’n v. Tabor, Civ.App., 274 
S.W. 309, affirmed, Com.App., 283 S. 
W. 779—Stephens v. Miller, Civ. 
App., 202 S.W. 1051—Lingo Lumber 
Co. v. Garvin, Civ.App., 181 SW. 
561. 

Wash.—Shaw v. Oregon-Washington 

R. & Nav. Co., 177 P. 687, 105 Wash. 
232—Thurman v. Kildall, 141 P. 
691, 80 Wash. 283. 

4 C.J. p 205 notes 93, 94. 

Bill of exception cannot be consid¬ 
ered as a part of the statement of 
facts, or as part of the judgment, or 
as a finding of fact by the court on 
which the judgment is based. 

Tex.—Texas Midland R. R. v. O’Kel¬ 
ley, Civ.App., 203 S.W. 152, dismiss¬ 
ed for want of jurisdiction. 

Statement of facts sufficient 

(1) Notwithstanding Dist. & Coun¬ 
ty Ct. Rules, rule No. 70 (142 S.W. 
xxii), that on motions for continu¬ 
ance, etc., the rulings of the court 
thereon shall be considered as acqui¬ 
esced in unless presented in a bill of 
exceptions, if evidence submitted on 
a plea of privilege be brought before 
the appellate court by statement of 
facts it will be considered. 

Tex.—Coalson v. Holmes, 240 S.W. 
896, 111 Tex. 502. 

(2) So, where a cause was first 
heard on a plea in abatement and 
later on the merits, and the agreed 
statement of facts included the evi¬ 
dence on both hearings, the conten¬ 
tion that the testimony on the plea 
in abatement should be brought up 
by a bill of exceptions separate from 
the statement of facts, could not he 
sustained, for evidence taken on is¬ 
sues collateral to the main trial may 
be brought up either by bill of excep¬ 
tion or in the statement of facts, and 
a statement of facts may be made to 
serve the purpose of a bill of excep¬ 
tion. 

Tex.—Cussen v. Lynch, Civ.App. f 245 

S. W. 932. 

Statement by judge 

Code Pract. arts 602, 603, requiring 
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that where a proper bill of exceptions, case, or state¬ 
ment of facts is necessary, its place cannot be taken 
by a stipulation between the parties to a suit , 3 an 
affidavit or deposition , 4 a motion in arrest of judg¬ 
ment , 5 a motion for a verdict , 6 a motion to set aside 
the verdict , 7 a motion for a new trial or rehear¬ 
ing , 8 a certificate of evidence , 9 a longhand manu¬ 
script of the evidence , 9 - 5 a transcript of the evi¬ 
dence 10 not certified by the trial judge , 10 - 5 a clerk’s 


transcript , 1010 an abstract of the record , 11 a re¬ 
statement of a minute entry , 11 - 5 papers not a proper 
part of the judgment roll or designated in the 
prsecipe filed by appellant with the clerk of the trial 
court , 12 findings of fact , 13 the opinion 14 or deci¬ 
sion 15 of the trial court, a memorandum filed with¬ 
out the request of either party by the trial judge 
sitting without a jury , 15 - 5 a notice of appeal , 16 a 
petition in error , 17 a writ of certiorari , 18 a refer- 


the district judge under certain cir¬ 
cumstances to furnish a statement of 
facts on which the judgment was ren¬ 
dered, are applicable to a case where 
judgment has gone by default and 
the testimony was not reduced to 
writing; hence a motion by plaintiff 
to dismiss an appeal by defendant 
from a default judgment on the 
ground that the testimony was not re¬ 
duced to writing must be overruled 
where the judge made such a state¬ 
ment. 

La.—Raphiel v. Louisiana Ry. & 
Nav. Co., 99 So. 459, 155 La. 590. 

3. Ala.—Chapman v. Hartford Fire 
Ins. Co., 104 So. 517, 213 Ala. 255— 
McLeod v. Garrick, 72 So. 72, 196 
Ala. 389. 

Fla.—Anderson v. Shackelford, 76 So. 

343, 74 Fla. 36, L.R.A.1918A 139. 

Ky.—Royal Collieries Co. v. Wells, 
276 S.W. 515, 210 Ky. 600. 

Mo.—Robinson v. Burton, 139 S.W. 
2d 942. 

4 C.J. p 206 note 95. 

But the parties may agree as to 
the ultimate facts established by all 
or any part of evidence, to be incor¬ 
porated in bill of exceptions. 

Fla.—State v. Cornelius, 129 So. 752, 
100 Fla. 292. 

4. Ill.—Stewart v. Chicago & A. R. 
Co., 207 Ill.App. 549. 

Ky.—Salyers v. Moran, 177 S.W.2d 
143, 296 Ky. 386—Brown v. Laurel 
County Fiscal Court 194 S.W. 907, 
175 Ky. 747. 

Mo.—Saulan v. St. Joseph Ry. Co., 
App., 199 S.W. 714. 

Ohio.—Maumee Valley Rys. & Light 
Co. v. Hanaway, 7 Ohio App. 99. 

Or.—Meredianal Co. v. Bourne, 170 P. 
521, 87 Or. 324. 

5. D.—Anderson v. Bruflat, 165 N.W. 
538, 39 S.D. 555. 

Wyo.—Hoglan v. Geddes, 172 P. 136, 
25 Wyo. 436. 

4 C.J. p 206 note 96. 

5. Mo.—White v. Caldwell, 17 Mo. 
App. 691. 

6. Vt. — Rand v. Bordo, 81 A. 251, 85 
Vt. 97. 

7. Vt—McAllister v. Benjamin, 121 
A. 263, 96 Vt 475. 

8 . Ala. — Dorrough v. Mackenson, 157 
So. 257, 229 Ala. 336—Busenlehner 
v. Parsons, 147 So. 633, 226 Ala. 
548. 


Ark.—Baxley v. Watson, 214 S.W. 67, 
139 Ark. 408. 

Ind.—Umbstead v. Preachers’ Aid 
Soc. of Northwest Indiana Confer¬ 
ence of M. E. Church, 58 N.E.2d 
441, 223 Ind. 96—Jackson Civil Tp. 
v. Darrow, 134 N.E. 779, 192 Ind. 
136. 

Urban v. Reents, 106 N.E.2d 399, 
122 Ind.App. 489—Drake v. Drake, 
117 N.E. 871, 66 Ind.App. 85. 

Mo.—Eckel v. Gruebel, App., 226 S. 
W. 983. 

Tenn.—Richmond Type & Electrotype 
Foundry v. Carter, 182 S.W. 240, 
133 Tenn. 489. 

Accident & Cas. Ins. Co. v. Lasa- 
ter, 222 S.W.2d 202, 32 Tenn.App. 
161. 

Tex.—Whatley v. Davis, Civ.App., 116 
S.W.2d 466—East Texas Oil Re¬ 
fining Co. v. Simmons, Civ.App., 
105 S.W.2d 507, error refused— 
Cooper Grocery Co. v. McDonald, 
Civ.App., 256 S.W. 311. 

Wyo.—Newark Fire Ins. Co. v. Cen¬ 
tral Wyoming Automobile Club, 257 
P. 5, 36 Wyo. 540. 

4 C.J. p 207 note 99. 

9. Ind.—Rohrof v. Schulte, 55 N.E. 
427, 154 Ind. 183. 

4 C.J. p 207 note 1. 

9.5 Ind.—John Hancock Mut. Life 
Ins. Co. v. Keith, 3 5 N.E.2d 738, 105 
Ind.App. 465. 

10. Md.—Hayes v. Wills Dairy, 42 
A.2d 669, 184 Md. 672. 

Minn.—Doyle v. Swanson, 288 N.W. 
162, 206 Minn. 56. 

Or.—Hahn v. Mackay, 126 P. 12, 991, 
63 Or. 100. 

4 C.J. p 207 note 2. 

Transcript used for specified purpose 
Although an exception to the re¬ 
fusal of the court to set aside the 
verdict was shown by docket entries, 
where transcript of the evidence and 
of the entire proceedings was made 
the bill of exceptions for certain 
specified purposes, but not for the 
purpose of such exception, it could 
not be sustained. 

Vt.—McAllister v. Benjamin, 121 A. 
263, 96 Vt. 475. 

10.5 Or.— Hall v. Pettibone, 187 P.2d 
166, 182 Or. 334. 

10.10 Cal.—Riley v. Dunbar, 130 P. 
2d 771, 55 C.A.2d 452. 


11. Ala.—Williams v. State, 112 So. 
193, 215 Ala. 586. 

4 C. J. p 207 note 3. 

11.5 Ala.—Harris v. Barber, 186 So. 
160, 237 Ala. 138. 

12. Idaho.—Stringer v. Redfleld, 201 
P. 714, 34 Idaho 378. 

13. Tex.—Trevino v. Southland Grey¬ 
hound Lines, Civ.App., 57 S.W.2d 
281—Robinson v. Lynch Davidson 
& Co., Civ.App., 1 S.W.2d 677. 

14. Ky.—Oeltjen v. Oeltjen, 65 S.W. 
2d 1004, 251 Ky. 739. 

Ohio.—Wheelwright v. Baker, App., 
118 N.E.2d 718—Dowell v. Dicken- 
sheets, App., Ill N.E.2d 270. 

Okl.—Forbes v. Becker, 1 P.2d 721, 
150 Okl. 281, 80 A.D.R. 1. 

15. Wash.—Hansen v. Walker, 282 
P-2d 829. 46 Wash.2d 499—Spokane 
Savings & Doan Soc. v. Park Vista 
Improvement Co., 294 P. 1028 160 
Wash. 12—Lee v. Gorman Packing 
Corporation, 282 P. 205, 154 Wash. 
376. 

Bill of evidence 

Findings of fact and decisions of 
the court on questions of law do not 
supply the purpose of a bill of evi¬ 
dence, which can be brought up on 
appeal only as provided by statute. 
Ky.—Patterson v. Miracle, 69 S.W.2d 
708, 253 Ky. 347. 

Memorandum decisions 
Memorandum decisions of the trial 
court cannot be made a substitute 
for a statement of facts in the su¬ 
preme court. 

Wash.—Spokane Savings & Loan Soc. 
v. Park Vista Improvement Co., 294 
P. 1028, 160 Wash. 12—Lee v. Gor¬ 
man Packing Corporation, 282 P. 
205, 154 Wash. 376. 

15.5 Mo.—Easton Food Center v. 
Beatrice Creamery Co., App., 119 S. 
W.2d 987. 

16. N.D.—Douglas v. Glazier, 84 N. 
W. 552, 9 N.D. 615. 

4 C.J. p 207 note 4. 

17. Wyo.—Groves v. Groves, 61 P. 
866, 9 Wyo. 173. 

4 C.J. p 207 note 5. 

18. Ind.—Hart v. State, 64 N.E. 854, 
superseded 67 N.E. 996, 161 Ind. 
189. 

4 C.J. p 207 note 6. 
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ence or recital in a judgment , 12 statements in the 
assignments of error , 20 an agreed statement of 
facts , 21 the incorporation of specifications of errors 
of law, or particulars in which the evidence is in¬ 
sufficient in a motion for a new trial , 22 or a brief of 
the evidence filed on a motion for a new trial . 23 

Where there is no attempt to make papers or 
rulings of the court a part of the record except 
by affidavit, such papers or rulings will not be 
considered on appeal . 24 A statute authorizing the 


APPEAL & ERROR § 800 

appellate court to order the lower court, or iderk 
thereof, to certify additional records or proceedings 
necessary and proper to correct or complete the 
record on appeal is not intended to displace the 
functions of a bill of exceptions . 24 * 5 

Under some statutory provisions there may be a 
substitute for a formal bill of exceptions , 24 * 10 such 
as a finding of facts, or agreed statement of the 
ultimate facts , 25 a statement of the judge serving 
all the purposes of a bill of exceptions , 26 or a 


19. Ill.—People v. Illinois Mer¬ 
chants’ Trust Co., 151 N.E. 234, 320 
Ill. 365. 

4 C.J. p 208 note 7. 

Trial without jury 

Recitals in entry of judgment ap¬ 
pealed from are unavailable on evi¬ 
dence and finding therefrom when as¬ 
signment of error relates to conclu¬ 
sion and judgment of trial court sit¬ 
ting without jury. 

Ala.—Harris v. Barber, 186 So. 160, 
237 Ala. 138. 

20. U.S.—Jack v. Mutual Reserve 
Fund Life Assoc., Miss., 113 F. 49, 
51 C.C.A. 36. 

4 C.J. p 208 note 8. 

21. Ala.—Southern Express Co. v. 
State, 65 So. 845, 11 Ala.App. 271— 
Southern Express Co. v. State, 65 
So. 844, 10 Ala.App. 655. 

Cal.—Neale v. Morrow, 161 P. 1165, 
174 C. 49. 

Mo.—Bakersfield News v. Ozark 
County, 92 S.W.2d 603, 338 Mo. 519 
—Bakersfield News v. Ozark Coun¬ 
ty, 92 S.W.2d 603, 338 Mo. 519. 
Mont.—Miners Nat. Bank of Butte v. 

Proulx, 176 P.2d 267, 119 Mont. 456. 
4 C.J. p 208 note 9. 

“Statement on appeal” 

Where the only methods of prepar¬ 
ing the record on appeal are by bill 
of exceptions, and the alternative 
method of bringing up the full rec¬ 
ord, provided for by statute, a “state¬ 
ment on appeal” not conforming to 
either mode is insufficient. 

Cal.—Weisshand v. City of Petaluma, 
174 P. 955, 37 C.A 296. 

22. Ala.—Northern Alabama R. Co. 
v. Counts, 51 So. 938, 166 Ala. 550. 

4 C.J. p 208 note 10. 

23. Ga.—Wetmore v. Chavers, 9 Ga. 
546. 

24. Cal.—Pardy v. Montgomery, 19 
P. 530, 77 C. 326. 

4 C.J. p 208 note 12. 

24.5 Nev.—In re Mollart, 65 P.2d 676, 
58 Nev. 329. 

24.10 Tenn.—Williams v. Cantrell, 
124 S.W.2d 29, 22 Tenn.App. 443. 
Document in narrative form 
Ohio.—Lumpkin v. Hughes, App., 67 
N.E.2d 548. 

25. Ark.—Woodruff v. Dickinson, 135 
S.W.2d 667, 199 Ark. 663. 


Ill.—National Weeklies, Inc., v. Klein, 
262 Ill.App. 146. 

Md.—Hayes v. Wills Dairy, 42 A.2d 
669, 184 Md. 672. 

Ohio.—Kiger v. Cantrell, App., 47 N. 
E.2d 895. 

Tex.—Crawford v. Ramsey, Civ.App., 
73 S.W.2d 1064—Selz Schwab & Co. 
v. Smith, Civ.App., 44 S.W.2d 455. 
4 C.J. p 208 note 13. 

Statement incorporated in decree 
No bill of exceptions is necessary, 
when a cause is heard on an agreed 
statement of facts, which is incorpo¬ 
rated in the decree itself. 

Ark.—Central Bank of Little Rock v. 
Downtain, 257 S.W. 746, 162 Ark. 
46. 

4 C.J. p 208 note 13 [b]. 

Noncompliance with statute 
Under a statute which provides 
that, where the parties to an action 
agree in writing on the correctness 
of a bill of exceptions by indorsement 
signed by counsel of record, the clerk 
of the court shall file such agreed 
bill, and it shall become a part of the 
record, where on appeal there is no 
entry in the transcript designating 
any portion of it as a bill of excep¬ 
tions, and twelve days after the clerk 
has certified the transcript, a stipula¬ 
tion of counsel that the transcript is 
a complete transcript of the proceed¬ 
ings, and that the same might be 
filed, in the supreme court, there be¬ 
ing no compliance with the statute, 
it does not embody the essentials of 
an agreed bill of exceptions under 
the statute. 

Ark.—B. F. Goodrich Rubber Co. v. 
Presley, 241 S.W. 891, 154 Ark. 151. 

26. Tenn.—Toomey v. Gold, 12 Tenn. 
App. 80. 

Tex.—Holman Bros. v. Cusenbary, 
Civ.App., 225 S.W. 65, dismissed 
for want of jurisdiction. 

Recital in judgment entry 

(1) On appeal from a judgment 
rendered after trial by the court, a 
recital in the judgment entry that 
evidence on behalf of both parties 
was heard shows the necessity of 
findings of fact by the judge with¬ 
out a bill of exceptions. 

Or.—Willamette Box & Lumber Co. 
v. Wheeler, 202 P. 714, 102 Or. 459. 

(2) Where court made separate 
finding of facts and conclusions of 
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law which were incorporated in judg¬ 
ment entry, ground of error raising 
factual Question would not be strick¬ 
en for absence of bill of exceptions. 
Ohio.—Kern v. Heilker & Heilker, 10 

N.E.2d 1005, 56 Ohio App. 371. 

Order of court 

(1) Where the court had entered 
an order overruling a motion to set 
aside the verdict to which plaintiff 
had excepted and objection was made 
that exceptions to the entering of 
judgment were not properly preserv¬ 
ed and brought to the appellate court 
by a bill of exceptions or certificate 
as provided in Code (1919) §§ 6252, 
6253, while the better practice is to 
preserve exceptions by certificate or 
bill of exceptions, yet where the or¬ 
der of the court signed by the judge 
showed the motion was made, over¬ 
ruled, and excepted to, since all the 
bill or certificate could accomplish 
has been done, the ground urged 
should be considered and disposed 
of on the merits. 

Va.—Coopersmith v. Mahoney, 143 S. 

E. 313, 150 Va. 685. 

(2) Instrument styled “order cor¬ 
recting record” which was signed by 
trial judge and which stated that rec¬ 
ord should be corrected to show that 
plaintiff’s attorney duly preserved his 
exceptions to charge was, in effect, a 
“bill of exceptions,” since it is trial 
judge's approval that gives force and 
effect to bill of exceptions. 

Tex.—Williams v. Young, Civ.App.„ 

257 S.W.2d 842. 

Referee’s report 

Where the evidence has been taken 
and reported to the court by a ref¬ 
eree in proceedings supplementary to 
execution, the lack of a settled case 
signed by the judge is not a ground 
for dismissing an appeal from an or¬ 
der appointing a receiver (Supreme 
Court rules 4 and 6). 

Minn.—Wilkins v. Corey, 209 N.W. 

754, 168 Minn. 102. 

Certificate of clerk and judge 

Where the clerk and the trial judge 
both certified that the record con¬ 
tained the substance of the testimo¬ 
ny, the record was, in the absence of 
a motion for dismissal, held suffi¬ 
cient to authorize a determination of 
the controversy on the merits, al¬ 
though no stenographic record of the 
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judge’s written reasons for a judgment , 26 - 5 a finding 
of fact made in writing by the trial court , 26 * 10 a 
case stated allowed and certified by the trial judge , 27 
depositions filed by order of the court , 27 * 5 a state¬ 
ment independent of the reporter’s notes , 27 * 10 a 
commissioner’s report , 27 * 15 an authenticated record 


consisting of all the papers, entries, and testimony 
essential to a proper determination of the appeal , 28 
an agreement of the parties , 29 a statement of the 
essential matters in appellant’s abstract , 30 brief , 30 * 5 
certificates of exceptions , 31 an uncontradicted nar¬ 
rative statement of the substance of affidavits on a 


testimony was made and no bill of 
exceptions was settled, and the testi¬ 
mony as presented in the record was 
given from memory. 

Mont.—Refer v. Refer, 56 P.2d 750, 
102 Mont. 121. 

26.5 La.—Penfield v. Sowel, App., S5 
So.2d 347—Rosen v. Shingleur, 
App., 47 So.2d 141. 

26.10 Tenn.—B. A. C. Corporation v. 
Darr, 13S S.W.2d 420, 176 Tenn. 67. 

Wilson v. White, 102 S.W.2d 531, 
20 Tenn.App. 604. 

27. Neb.—Furnas County Farm Bu¬ 
reau v. Brown, 200 X.W. 451, 112 
Xeb. 637. 

27.5 Md.—Hayes v. Wills Dairy, 42 
A.2d 669, 1S4 Md. 672. 

27.10 Tex.—Johnson v. Brown, Civ. 
App., 218 S.W.2d 317, error refused 
no reversible error. 

27.15 Ky.—Moneypenny v. Money- 
penny, 219 S.W.2d 960, 310 Ky. 9. 
Ohio.—In re Miami Sav. & Loan Co., 
App., 94 X.E.2d 570, opinion sus¬ 
tained 117 N.E.2d 179. 

28. Cal—Lake v. Harris, 243 P. 417. 
198 C. 85—Pierce v. Works, 154 P. 
852, 171 C. 684. 

Beck v. Barnes, 18 P.2d 749, 129 
C.A 187—Hoyt v. Thomas, 195 P. 
260, 50 C.A. 329—Hackleman v. Ly¬ 
man, 195 P. 263, 50 C.A. 323. 

Or.—Peters v. Dietrich, 27 P.2d 1015, 
145 Or. 589. 

Wyo.—McGinnis v. Beatty, 196 P. 311, 
27 Wyo. 287. 

TTnanthenticated record 

(1) A record not properly authen¬ 
ticated in accordance with the stat¬ 
utory requirements will not be con¬ 
sidered in lieu of a bill of exceptions. 
Cal.—McOmie v. Board of Directors 

of Veterans’ Home of California, 
246 P. 155, 77 C.A. 248—Nadeau v. 
Lynch, 183 P. 278, 41 C.A. 755— 
Columbia Crude Oil Co. v. Deyo, 143 
P. 243, 25 C.A 268. 

(2) So, on appeal taken on the al¬ 
ternative method provided by Code 
Civ.Proc. § 953a, requiring appellant 
to furnish a reporter’s transcript of 
the testimony, of the rulings of the 
court, of the instructions and of all 
objections and exceptions of counsel 
occurring during trial, where the in¬ 
structions given are omitted from the 
reporter's transcript, but included in 
the clerk’s, apparently made a part 
of the record, in the absence of any¬ 
thing to show they were certified by 
the trial judge to be correct, or 
were actually given, although at the 
foot of each a typewritten notice ap¬ 


pears, "Given, S. Judge,” or "Re¬ 
fused, S. Judge,” such instructions 
are not properly presented, and can¬ 
not be considered. 

Cal.—Tracy Brick & Art Stone Co. v. 

Wurster, 187 P. 125, 44 C.A. 652. 
When alternative method available 

(1) Code Civ.Proc. §§ 953a, 953b, 
and 953c, providing for an appeal on 
typewritten transcript, make no pro¬ 
vision for presenting the evidence by 
a bill of exceptions, and it is only 
where the proceedings on trial have 
been reported and can be reproduced 
in full by the reporter’s transcript 
that this form of appeal can be re¬ 
sorted to. 

Cal.—Koeberle v. Coit, 189 P. 727, 46 
C.A. 641. 

(2) On an appeal from an order a 
complete record may be brought up 
under the alternative statutory meth¬ 
od only where all evidence is docu¬ 
mentary, or where transcript of oral 
evidence may be secured. 

Cal.—Wynecoop v. Superior Court in 
and for Sutter County, 111 P.2d 
332, 17 C.2d 657. 

Sufficiency of notice 

Where the record was prepared un¬ 
der Code Civ.Proc. § 953a, the objec¬ 
tion that proper notice was not given 
of presentation to the trial judge for 
certification of the reporter’s tran¬ 
script, in that notice was given by 
mail and specified a time for presen¬ 
tation but two days removed, cannot 
be sustained, for it is sufficient that 
the clerk give notice by mail, and, as 
the statute requires only that the 
time specified be "within” five days 
of the notice, if the time allowed be 
too short for sufficient examination 
of the transcript, a request may be 
made to the court for further time. 
Cal.—Lawrence v. Premier Indemnity 
Assur. Co., 182 P. 431, 180 C. 688. 

Recitals in judgment 
Under Rev.St.1925, art 2210, as¬ 
signments of error directed to over¬ 
ruling a motion to quash service and 
a plea in abatement and certain spe¬ 
cial exceptions and special demur¬ 
rers will be reviewed notwithstand¬ 
ing the absence of bills or exceptions, 
in view of the condition of the rec¬ 
ord, and recitals in the judgment that 
the court overruled the motion to 
quash service and the plea in abate¬ 
ment and demurrers and exceptions 
contained in the answer, and after 
full consideration found that plain¬ 
tiffs were entitled to the relief pray¬ 
ed for. 

Tex.—City Council of City of Fort 
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Worth v. Fort Worth Associated 
Master Plumbers & Heating Con¬ 
tractors, Civ.App., 8 S.W.2d 730. 
Matters reviewable 

(1) When instructions given and 
refused are filed with the clerk and 
included in the clerk’s transcript, in 
obedience to the praecipe, and duly 
certified by the clerk, they are sub¬ 
ject to review on appeal. 

Idaho.—T. W. & L. O. Naylor Co. v. 
Bowman, 217 P. 263, 37 Idaho 514— 
Sherman v. Nixon, 216 P. 727, 37 
Idaho 358—Marnella v. Froman, 204 
P. 202, 35 Idaho 21. 

(2) So, in a personal injury case, 
the action of the lower court in tax¬ 
ing costs of witness fees and mile¬ 
age against defendant, although not 
incorporated in a bill of exceptions, 
is subject to review by supreme court 
where the appellant’s praecipe to the 
clerk calls for the motion to tax costs 
and it is contained in and a part of 
the clerk’s transcript. 

Idaho.—Erickson v. Edward Rutledge 
Timber Co., 203 P. 1078, 34 Idaho 
754. 

Denial of certification 

A prime requisite for relief under 
Code Civ.Proc. § 473, by having a 
prior order denying a motion to have 
a transcript certified for use on ap¬ 
peal is that the party claiming in¬ 
jury from mistake, inadvertence, sur¬ 
prise, or excusable neglect shall show 
affirmatively his diligence after dis¬ 
covering facts, and the relief will be 
denied "where the record fails to show 
diligence on the part of appellant. 

Cal.—W. J. Somers Co. v. Smith, 195 
P. 462, 50 C.A. 420. 

In absence of motion to dismiss 
A transcript of all the proceedings 
had in the case including a tran¬ 
script of the evidence, certified by 
the trial judge to be such is suffi¬ 
cient to give the appellate court ju¬ 
risdiction, notwithstanding no desig¬ 
nated bill of exceptions was filed 
where respondent did not move for a 
dismissal. 

Or.—Feig v. Plummer, 297 P. 348, 135 
Or. 656. 

29. Ind.—Truitt v. Truitt, 38 Ind. 
16. 

4 C.J. p 208 note 14. 

30. Or.—West v. McDonald 144 P 
655, 74 Or. 421. 

30.5 Tex.—Sarris v. Christie, Civ. 
App., 217 S.W.2d 99, error refused 
no reversible error. 

31. Va.—Armstrong v. Bryant, 55 S. 
E.2d 5, 189 Va. 760—Virginia Home 
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motion certified by the judge as correct which be¬ 
came a part of the judgment roll , 32 or a request for 
an instruction endorsed “Refused” by the trial 
judge and signed by him . 33 

Where the objections to instructions were set out 
in full in the order book entry indicating that they 
were written and filed with the clerk as provided 
by court rule governing objections to instructions, 
they thereby became a part of the record without 
a bill . 33 - 5 It has also been held that, where there is 
an agreement between counsel not merely that the 
matters mentioned in their stipulation be printed in 
the record, but that they shall constitute the record, 
no bill of exceptions is required . 34 Likewise, where 
the cause was tried in the court below on a writ 
of review and a return thereto, and the evidence 
introduced at the trial was treated by the court as 
a bill of exceptions, this has been held to be suffi¬ 
cient . 35 

A recital in a judgment entry is insufficient where 
it does not show that the case was tried on an 
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agreed statement of facts which was filed in the 
case , 35 - 5 and where a stipulation which does not 
have a filing mark on it, and the transcript of the 
docket and journal entries fail to show the filing of 
any stipulation, the stipulation does not constitute 
a sufficient substitute for a bill of exceptions . 35 - 10 
Where there is no marginal entry on depositions 
as authorized by statute, objections to testimony 
will be treated as waived . 35 - 15 A certified copy of 
the judgment roll will not be substituted for a bill 
of exceptions where it is not filed within the time 
fixed by law . 35 - 20 The designation of a part of the 
record will not take the place of a bill of excep¬ 
tions . 35 - 25 

When the ends of justice require it, the terms 
“bill of exceptions” and “statement of case” are re¬ 
garded as synonymous . 36 Even though the statute 
provides for an alternative method of preparing a 
record to be used on appeal, the old method provid¬ 
ing for the preparation and settlement of a bill of 
exceptions is available to appellant ; 37 and where 


for Incurables v. Coleman, 178 S.E. 
908, 164 Va. 230. 

W.Va.—Grottendick v. Webber, 61 S. 

E.2d 854, 134 W.Va. 798. 

Time for signing 

Under Code (1919) § 6253 subd (f), 
providing, “any certificate 
may be signed by the trial judge at 
any time before final judgment is en¬ 
tered, or within sixty days” there¬ 
after such a certificate must be, not 
merely tendered to the trial judge 
within the sixty days, but signed by 
him within that time; and where 
certificates of evidence and of the 
trial court’s rulings were not signed 
by the judge within that period, as¬ 
suming the certificates were tender¬ 
ed to him on the fifty-ninth day, a 
writ of error must be dismissed for 
lack of jurisdiction, in the absence of 
an affirmative showing that petition¬ 
er would have been entitled to a 
mandamus compelling the judge to 
sign the certificates as of the fifty- 
ninth or the sixtieth day. 

Va.—Kavanaugh v. Stevenson, 120 S. 
E. 153, 137 Va. 625. 

32. Cal.—Woods v. Berry, 296 P. 332, 
111 C.A. 675. 

33. Tex.—Stillman v. Hirsch, 99 S. 
W.2d 270, 128 Tex. 359. 

Lamar v. Panhandle & S. F. Ry. 
Co., Com.App., 248 S.W. 34—Priddy 
v. Childers, Com.App., 240 S.W. 1107 
—Walker v. Hirsch Cooperage Co., 
Com.App., 236 S.W. 710. 

Rowe v. Guderian, Civ.App., 212 
S.W. 960, dismissed for want of 
jurisdiction. 

Applicability of role 

(1) A “special instruction/* with¬ 
in Rev.St. art 1974, as amended by 


Acts 35th Leg. (1917) c 177 (Vernon 
Civ.St.Annot.Suppl.(1918) art 1974), 
providing that the refusal of the 
court to charge indorsed on the re¬ 
quested special instruction shall con¬ 
stitute a bill of exceptions, includes 
a request for a peremptory instruc¬ 
tion. 

Tex.—Priddy v. Childers, Com.App., 
240 S.W. 1107. 

(2) Such statute is applicable to 
cases submitted on a general charge 
or special issues. 

Tex.—Lamar v. Panhandle & S. F. 
Ry. Co., Com.App., 248 S.W. 34. 

(3) Order that the refusal of a 
special charge or special issue be 
considered as a bill of exceptions, the 
requisites of statute concerning re¬ 
fusal or modification of special in¬ 
structions must be substantially com¬ 
plied with. 

Tex.—Texas Employers Ins. Ass’n v. 
Hevolow, Civ.App., 136 S.W.2d 931, 
error dismissed, judgment correct. 

I 

33.5 Ind.—Dalton Foundries v. Jef¬ 
feries, 51 N.E.2d 13, 114 Ind.App. 
271, followed in Dalton Foundries 
v. Dean, 51 N.E.2d 397, 114 Ind.App. 
289. 

34. U.S.—In re Grove, Pa., 180 F. 62, 
103 C.C.A. 416, distinguishing Con¬ 
tinental Gin Co. v. Murray Co., Del., 
162 F. 873, 89 C.C.A. 563. 

4 C.J. p 208 note 15. 

Stipulation as to transcript 

(1) While evidence to be properly 
presented on appeal should be in¬ 
corporated in a bill of exceptions, al¬ 
lowed, settled, and certified to by the 
trial judge, and not by stipulation, 
still where parties stipulated that 
I the transcript of evidence might be 
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used by either, and should be taken 
as the whole evidence without certifi¬ 
cate from the judge, obviously for 
the express purpose of dispensing 
with a settlement of a bill of excep¬ 
tions, neither party can complain if 
the court gives the stipulation effect, 
and considers the evidence properly 
before the court. 

Utah.—Houtz v. Union Pac. R. Co., 99 
P. 997, 35 Utah 220. 

(2) Where defendant’s counsel cer¬ 
tified transcript as a full, true and 
correct transcript of arguments, 
plaintiff-appellants’ points, assigning 
error to arguments, were properly 
preserved, even though not supported 
by bills of exception. 

Tex.—Loper v. Lumbermen's Lloyds, 
Civ.App., 269 S.W.2d 353, reversed 
on other grounds 269 S.W.2d 367, 
153 Tex. 404. 

35. Wash.—Corbett v. Civil Service 
Commn., 73 P. 1116, 33 Wash. 190. 

35.5 Ohio.—City of Cincinnati v. 
Meier, 110 N.E.2d 27, 92 Ohio App. 
290. 

35.10 Ohio.—City of Cincinnati v. 
Meier, supra. 

35.15 Tenn.—Leach v. Pratt, 205 S. 
W.2d 970, 30 Tenn.App. 330. 

35.20 Nev.—Lewis v. Williams, 123 
P.2d 730, 61 Nev. 253, followed in 
Lewis v. Burns, 123 P.2d 732, 61 
Nev. 258. 

35.25 Tenn.—Williams v. Cantrell, 
124 S.W.2d 29, 22 Tenn.App. 443. 

36. See infra § 802. 

37. Cal.—Specialty Oil Tool Co. t. 
[ Ames, 3 P.2d 977, 117 C.A. 283. 
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appellant’s attorney elects which method he will 
pursue, the trial court cannot adopt a different 
method . 38 

Entry in minutes. The bill being a document filed 
in the cause and not an entry in the minutes , 39 
a signed entry in the minutes of the court is not a 
bill of exceptions and cannot be read as such . 40 

b. Reporter’s Notes 

Generally, the reporter's notes of the proceedings on 
the trial are not a substitute for a bill of exceptions, case, 
or statement, unless the statutes provide therefor. 


The reporter’s notes of the evidence and proceed¬ 
ings had on the trial of a suit cannot ordinarily be 
used as a substitute for a bill of exceptions, case, 
or statement of facts, especially w T here not settled, 
signed, and filed as required by statute or rules of 
court 41 However, under statutory provisions, in 
some jurisdictions a transcript of the stenographic 
notes of the reporter sometimes may take the place 
of a bill of exceptions or statement of facts, if prop¬ 
erly and seasonably filed, settled, certified and au¬ 
thenticated as required by law ; 42 as where the en¬ 
tire evidence in its original form was essential to 


Incorporation of transcript la. bill 
A statute permitting appellant to 
file a transcript of testimony in lieu 
of a bill of exceptions did not con¬ 
template that such transcript might 
not be used with other documents or 
matters to make up a bill of excep¬ 
tions for settlement by the trial 
judge; and a transcript in the vol¬ 
ume of the record containing also a 
notice of intention to move for a new 
trial, the order denying the motion, 
and the trial judge’s certificate set¬ 
tling a bill of exceptions after the 
reporter’s certificate, was not intend¬ 
ed to constitute the entire bill of ex¬ 
ceptions. 

Nev.—Picetti v. Orcio, 41 P.2d 289, 56 
Nev. 1. 

Subsequent filing of transcript 
Where appellant’s attorney elected 
to appeal on a settled hill of excep¬ 
tions, and properly perfected his ap¬ 
peal accordingly, a motion to dis¬ 
miss the appeal on the ground that a 
transcript of the record was subse¬ 
quently filed in lieu of the bill of ex¬ 
ceptions will be denied. 

Nev.—Barbash v. Pitt, 227 P. 1018, 
48 Nev. 108. 

Remedy for Incomplete transcript 
Appellant’s remedy for an incom¬ 
plete transcript filed by the report¬ 
er is a bill of exceptions. 

Cal.—Davis v. Alioto, 10 P.2d 467, 122 
C.A. 740. 

38. Nev.—State v. Second Judicial 
Dist. Court in and for Washoe 
County, 17 P.2d 695, 697, 54 Nev. 
371. 

Requirement by court criticized 
“There seems to be a tendency on 
the part of trial courts to order 
a transcript of the testimony before 
deciding the case, to be paid for by 
the litigants. This is likely to grow 
into a serious evil. Litigants in such 
a delicate situation do not feel that 
they can object. This criticism does 
not apply to noncontested divorce 
cases.” 

Nev.—State v. Second Judicial Dist. 
Court in and for Washoe County, 
supra. 

39. Cal.—-More v. Del Valle, 28 a 
170. 


40. Term.—Lyon v. Crabtree, 64 S.W. 
2d 24, 16 Tenn.App. 42. 

4 C.J. p 209 note 18. 

41. Mont.—-Miners Nat. Bank of 
Butte v. Proulx, 176 P.2d 267, 119 
Mont. 456—Smith v. Rodriguez, 221 
P. 530, 69 Mont. 319. 

W.Va.—Hall v. Shelton, 116 S.E. 12, 
93 W.Va. 592. 

4 C.J. p 209 note 19. 

42. Ala.—Blair v. Greene, 18 So.2d 
688, 246 Ala. 28, followed in Pea¬ 
body v. State, 18 So.2d 693, 246 Ala. 
32, and Rivers v. State, 18 So.2d 
693, (second case) 246 Ala. 40— 

Little Bear Sawmills v. Morrow 
& Frederick, 116 So. 305, 22 Ala. 
App. 394. 

Ariz.—Smith v. Southwest Lumber 
Co., 203 P. 336, 23 Ariz. 271. 

Ark.—Telvington v. Hobson, 102 S.W. 
2d 848, 193 Ark. 1180. 

Cal.—Jeffords v. Young, 239 P. 1054, 
197 C. 224. 

Bums v. Brown, 173 P.2d 716, 76 
C.A.2d 639. 

Idaho.—Boise-Payette Lumber Co. v. 
McCarthy, 170 P. 920, 31 Idaho 305. 

Ill.—Rudolph Wurlitzer v. Dickinson, 
93 N.E. 132, 247 Ill. 27. 

Fortner v. Hill, 49 N.E.2d 264, 319 
Ill.App. 521. 

Ind.—McMillan v. Plymouth Electric 
Light & Power Co., 123 N.E. 446, 
70 Ind.App. 336. 

Ely.—Louisville & N. R. Co. v. Paul’s 
Adm’r, 235 S.W.2d 787, 314 Ky. 473 
—Rybolt v. Futrell, 176 S.W.2d 269, 
296 Ky. 158—Commonwealth, by 
State Highway Commission v. Cas¬ 
tle, 168 S.W.2d 1018, 293 Ky. 309- 
Savage v. Savage, 159 S.W. 2d 44, 
289 Ky. 510—McFall v. Burley To¬ 
bacco Growers Co-op. Ass’n, 113 S. 
W.2d 425, 271 Ky. 778—Asher v. 
Nuckols, 69 S.W.2d 331, 253 Ky. 223 
—Blankenship v. Fullerton’s Adm’x, 
20 S.W.2d 983, 230 Ky. 795—Nuck¬ 
olls v. Illinois Cent. R. Co., 14 S. 
W.2d 157, 227 Ky. 836—Louisville 
& N. R. Co. v. Stewart’s Adm’r, 269 

• S.W. 555, 207 Ky. 516—Graves’ 
Committee v. Lyons, 179 S.WL 413, 
166 Ky. 446. 

La.—Brown v. Tauzin, App., 163 So. 

. 764. 


Minn.—Palmer Fruit Co. v. Palmer, 
197 N.W. 283, 158 Minn. 531. 

Nev.—Cunningham v. Cunningham, 
105 P.2d 398, 60 Nev. 191—State v. 
Second Judicial Dist. Court in and 
for Washoe County, 17 P.2d 695, 54 
Nev. 371—State v. Second Judicial 
Dist. Court in and for Washoe 
County, 278 P. 363, 51 Nev. 412— 
Joudas v. Squire, 249 P. 1068, 50 
Nev. 42—Segale v. Pagni, 244 P. 
1010, 49 Neb. 313—Rickey v. Doug¬ 
las Milling & Power Co., 204 P. 504, 
45 Neb. 341, rehearing denied 205 P. 
328, 45 Nev. 341. 

N.M.—Robinson v. Sawyer, 170 P. 
881, 23 N.M. 688. 

Okl.—Scott v. Woods Lumber Co., 
207 P. 449, 86 Okl. 185—Vann v. 
Union Cent. Life Ins. Co., 191 P. 
175, 79 Okl. 17—Winters v. Okla¬ 
homa Portland Cement Co., 164 P. 
965, 65 Okl. 132. 

Or.—State v. Stapleton, 10 P.2d 600, 
139 Or. 402—Little Applegate Im¬ 
provement Dist. Co. v. Munsell, 291 
P. 369, 134 Or. 132—Nally v. Rich¬ 
mond, 209 P. 871, 105 Or. 462— 
Stark v. State Industrial Acc. Com¬ 
mission, 204 P. 151, 103 Or. 80. 

Tex.—Brockman v. J. Weingarten, 
Inc., Civ.App., 115 S.W.2d 753, af¬ 
firmed 135 S.W.2d 698, 134 Tex. 451. 
W.Va.—State v. Continental Coal Co., 
155 S.E. 667, 109 W.Va. 557. 

Wyo.—In re Utah-Idaho Sugar Co., 
120 P.2d 601, 57 Wyo. 425. 

4 C.J. p 209 notes 21-23. 

Capacity of reporter 

(1) A stenographic transcript of 
testimony has no value, where the 
record does not show that the ste¬ 
nographer was appointed pursuant to 
statute. 

N.J.—Rose v. Fitzgerald, 101 A. 202, 
90 N.J.Law 717. 

(2) The fact that the official re¬ 
porter, in attendance on the court, 
was not requested by either party to 
report the case officially, however, 
does not require that his transcript 
be rejected on ground that he was 
not acting as an official reporter. 

Cal.—Bell v. Brigance, 229 P. 27, 194 

C. 445. 

Notice to stenographer 

(1) Mailing a notice to the stenog- 
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a review of the questions raised, and the formal | beginning and ending of a bill of exceptions was 


rapher within ten days, addressed to 
his usual place of abode, is a com¬ 
pliance with L.1920, c 145, providing 
that the stenographer shall be noti¬ 
fied in writing within ten days after 
adjournment of court that a party 
desires a transcript of the evidence, 
and although the stenographer fails 
to receive the notice, nevertheless, if 
he files a transcript with the clerk of 
the trial court within the time allow¬ 
ed, it will be a part of the record. 
Miss.—Brewer v. Union Planters’ 
Bank & Trust Co., 88 So. 770, 126 
Miss. 351. 

(2) Under such statute it is the 
duty of the stenographer to file a 
transcript when notified to do so, and 
an order to the stenographer by the 
judge of the court in which the case 
was tried to file such a transcript is 
neither contemplated nor required. 
Miss.—Robertson v. Southern Bitu- 

lithic Co., 95 So. 638, 132 Miss. 892. 

(3) The "usual place of abode” 
means at his post-office address where 
he usually resides or maintains his 
office or does his work, and it is not 
sufficient to mail such notice to him 
at the place where a session of court 
is being held at which he may be 
performing his duties. 

Miss.—Armour & Co. v. Strahan, 93 
So. 364, 130 Miss. 109. 

(4) The ten days, within which the 
notice is required to be served must 
be computed from the adjournment 
of the court, and not from the expira¬ 
tion of the time allowed by law for 
holding the term. 

Miss.—Dunn v. Green, 86 So. 852, 124 
Miss. 602. 

(5) The notice may be given be¬ 
fore adjournment, however. 

Miss.—Clark v. Merchants* & Manu¬ 
facturers’ Ba n k, 90 So. 844, 128 
Miss. 206. 

(6) Notice given after the case has 
been orally decided by the chancellor, 
but before the decree has been en¬ 
tered on the minutes of the court, is 
valid. 

Miss.—Clark v. Merchants* & Manu¬ 
facturers’ Bank, supra. 

(7) Under L.(1910) c 111 (Heming¬ 
way Code § 682), providing for no¬ 
tice within thirty days after adjourn¬ 
ment of court and for the filing with 
the clerk of court of a copy of such 
notice with a statement as to its 
service, the statement as to its serv¬ 
ice may be filed more than thirty 
days after adjournment. 

Miss.—Buchanan v. Sunflower Com¬ 
press Co., 84 So. 691, 122 Miss. 618 
—New Orleans & N. E. R. Co. v. 
Catts, 68 So. 483, 109 Miss. 340. 

(8) When a cause is taken under 
advisement- by the chancellor to be 
decided in yacation, the notice requir¬ 
ed by the statute to be given the of- 
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flcial stenographer must be given 
within thirty days after the vacation 
decree is rendered and entered on 
the minutes of the court. 

Miss.—Tullos v. Board of Sup’rs of 
Simpson County, 86 So. 358, 124 
Miss. 121. 

(9) Such notice need not be given 
within thirty days after adjourn¬ 
ment, but is timely if given within 
thirty days after order entered in va¬ 
cation, disposing of motion for new 
trial. 

Miss.—Young v. Alexander, 84 So. 
697, 122 Miss. 643. 

(10) The statutory requirement of 
filing may be complied with after 
the record of the cause has been filed 
in the supreme court. 

Miss.—Brewer v. Union Planters’ 
Bank & Trust Co., 88 So. 770, 126 
Miss. 351. 

Delay in filing notice 

“Where, under section 725 of the 
Code of 1930, the appellant files with 
the clerk a copy of a notice to the 
stenographer to transcribe the notes, 
and the method of serving it, such 
notice becomes a part of the record, 
and if it shows that the notice was 
given after the expiration of ten 
days the notes will be stricken from 
the record on motion. It is not com¬ 
petent without filing notice with the 
clerk, to show that another letter 
was written on a different date from 
that filed with the clerk.’* 

Miss.—Drew v. Caston, 132 So. 736, 
162 Miss. 851. 

Effect of void notice 

A transcript of the evidence, made 
by a stenographer pursuant to a void 
notice, is a nullity. 

Miss.—Dunn v. Green, 86 So. 852, 124 
Miss. 602. 

Certificate by the stenographer re¬ 
porting the testimony that each wit¬ 
ness before testifying was duly 
sworn, was incomplete, where not 
certifying that the witnesses swore 
to tell the truth, the whole truth, and 
nothing but the truth. 

Or.—In re Johnson’s Estate, 282 P. 
1082, 131 Or. 235. 

Filing 

(1) A certificate of the county clerk 
to the effect that the transcript was 
charged to appellants’ attorneys suf¬ 
ficiently showed a filing of the tran¬ 
script with the clerk, which was es¬ 
sential to the appeal; but a tran¬ 
script certified by a temporary report¬ 
er, not shown to have been appointed 
by the judge under the statute, could 
not be so considered. 

Or.—Little Applegate Improvement 
Dist. Co. v. Munsell, 291 P. 369, 134 
Or. 132. 

(2) Where appellant filed official 
stenographer’s transcript of evidence 
for> approval a year after trial, court 
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properly refused approval, since ten¬ 
der was too late. 

Ky.—McFall v. Burley Tobacco Grow¬ 
ers Co-op. Ass'n, 113 S.W.2d 425, 
271 Ky. 778. 

Notice of filing 

(1) The implied statutory require¬ 
ment that the notice of the filing of 
the transcript of the reporter’s notes 
be served on the opposite party at or 
before its filing is directory only and 
hence not jurisdictional. According¬ 
ly, a transcript stricken for failure 
to serve such notice on appellee, will 
be reinstated on a showing of suffi¬ 
cient reasons for not following the 
strict letter of the statute, in the ab¬ 
sence of a showing that it is defec¬ 
tive or remained on file an insuffi¬ 
cient time for examination after the 
service of the notice. While substan¬ 
tial compliance with statutes and 
rules as to filing of the transcript of 
the reporter’s notes and service of no¬ 
tice thereof will be exacted, too great 
strictness should not be required, as 
cases should be decided on the mer¬ 
its when possible. 

Ariz.—City of Phoenix v. Mayfield, 20 
P.2d 296, 41 Ariz. 537. 

(2) Where no notice was given for 
filing of a transcript of evidence, ex¬ 
hibits which were not a part of the 
pleadings could not be considered on 
appeal on the judgment roll alone. 
Cal.—Siedletz v. Griffith, 114 P.2d 

598, 18 C.2d 227. 

Presentation for settlement 

Either party may require the clerk 
to forward the reporter’s transcript 
to the trial judge for settlement at 
the expiration of the time for desig¬ 
nating errors therein. 

Idaho.—Welch v. Spokane Interna¬ 
tional Ry. Co., 186 P. 915, 32 Idaho 
668 . 

Specification of evidence 

Where objections and exceptions to 
the evidence are distinctly shown by 
the stenographic report, and the evi¬ 
dence is specified by the motion for 
new trial, or an assignment of error, 
or in brief of counsel, the appellate 
court may consider the matter ex¬ 
cepted to, although there is no formal 
bill of exceptions, but not without 
such specifications, even though the 
stenographer's report notes such ob¬ 
jection and exception. 

W.Va.—Hinton Milling Co. v. New 
River Milling Co., 88 S.E. 1079, 78 
W.Va. 314—Bond v. National Fire 
Ins. Co., 88 S.E. 389, 77 W.Va. 736. 

Notes treated as evidence 
Where, by agreement of the par¬ 
ties, the chancellor took the cause 
out for consideration and decree in 
vacation on the pleadings and the 
court stenographer’s transcribed 
notes of the evidence, which were 
treated and considered as evidence in 
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tacked on to the reporter’s longhand transcript of 
his stenographic notes and the whole attested as a 
bill . 43 

It has been held that, where the judge orders the 
stenographic notes of the court reporter to be 
filed , 44 or embodies them in longhand in the bill, 
he adopts them as his own , 45 and -when properly at¬ 
tested, they operate as a bill of exceptions . 46 So, 


also, a transcript of the stenographer’s notes taken 
by agreement of counsel, approved, ordered filed, 
and deposited has been held to be sufficient as a 
bill of exceptions . 47 

A “reporter’s transcript” is a transcription of the 
reporter’s notes at the trial and the proceedings on 
a motion for a new trial , 47 - 5 so that, where a re¬ 
porter was not present at a hearing of a motion 


rendering the final decree, and were 
properly certified by the stenographer 
and chancellor, such notes became 
part of the record for the purpose of 
the appeal, regardless of appellant’s 
failure to give the stenographer the 
statutory notice to transcribe notes 
of evidence. 

Miss.—Cooper v. Martin, 102 So. 851. 
Settlement by judge 

(1) A volume containing a tran¬ 
script of the proceedings had at the 
trial, certified by the reporter, can¬ 
not be considered as a bill of excep¬ 
tions where it was not settled or al¬ 
lowed by the judge or the court, or 
by stipulation of the parties as re¬ 
quired by law. 

Nev.—Rickey v. Douglas Milling & 
Power Co., 204 P. 504, 45 New 341, 
rehearing denied 205 P. 328, 45 Xev. 
341. 

(2) Where the hill consists of the 

substance of the proceedings relating 
to the point or points involved, the 
trial judge is not bound by such bill 
when presented, even in the absence 
of objections, but is under the duty to 
settle it as presented where it af¬ 
firmatively shows that it contains 
the substance of the proceedings, or, J 
if not, make it conform to the truth 
and settle it. j 

Nev.—State v. Second Judicial Dist. 

Court in and for Washoe County, 
278 P. 363, 51 Nev. 412. 

(3) In settling a transcript, the 
trial judge must rely on the report¬ 
er’s notes and on his own recollection 
of the testimony, unless the parties 
themselves agree that certain correc¬ 
tions shall be made. 

Idaho.—Barton v. Dyer, 220 P. 488, 38 
Idaho 1. 

(4) Amendments to a reporter’s 
transcript may he incorporated there¬ 
in by reference, in the order of the 
court settling the transcript, to a 
stipulation designating the amend¬ 
ments, where such proposed amend¬ 
ments are easily identified in the ab¬ 
sence of statute or rule requiring 
corrections to be made in the tran¬ 
script itself before settlement. 

Idaho.—Robinson v. St. Maries Lum¬ 
ber Co., 186 P. 923, 32 Idaho 651. 

Respondent may claim errors regard¬ 
less of appellant’s failure to 
claim 

Appellant’s failure to serve on the 
respondent, along with the report¬ 


er’s transcript, a notice of errors or 
statement that no errors were claim¬ 
ed does not deprive the respondent 
of an opportunity to designate er¬ 
rors in the transcript, since the serv¬ 
ice of a transcript without notice of 
errors was sufficient evidence that 
no errors were claimed by appellant. 
Idaho.—Williamson v. Wilson, 42 P. 

2d 290, 55 Idaho 337. 

Time of settling 

(1) The reporter’s transcript of 
testimony, provided for by Rev.Codes 
§ 4434 as amended by Sess.L. (1911) 
p 379, is not required to be settled 
or filed prior to hearing of motion for 
new trial. 

Idaho.—Bohannon Dredging Co. v. 
England, 168 P. 12, 30 Idaho 721. 

(2) Counsel cannot, by stipulation, 
avoid the requirement of the statute 
requiring that, in cases of the fourth 
class in the municipal court, the 
statement or stenographic report 
which serves as a bill of exceptions 
shall be filed within thirty days aft¬ 
er judgment, or within such further 
time as shall within such thirty days, 
be ordered. 

Ill.—Rudolph Wurlitzer Co. v. Dick¬ 
inson, 93 N.E. 132, 247 Ill. 27. 

(3) The supreme court will not go 
behind an order made by the trial 
judge granting further time to the 
court reporter within which to pre¬ 
pare and lodge his transcript with 
the clerk of the district court, as re¬ 
gards the showing from which or¬ 
der was based; the failure of the 
court reporter to file his transcript 
with the clerk of the district court 
within the time allowed is not a ju¬ 
risdictional matter, and is not ground 
for dismissal of the appeal. 

Idaho.—Obermeyer v. Kendall, 209 P. 
888, 36 Idaho 144. 

Unsettled transcript 
The reporter’s transcript of pro¬ 
ceedings not settled by the trial 
court cannot be considered on appeal. 
Idaho.—Anderson v. Walker Co., 225 
P. 144, 38 Idaho 751—McCarty v. 
Warnkin, 207 P. 1075, 35 Idaho 614 
—Sweaney & Smith Co. v. American 
Cent. Ins. Co. of St. Louis, Mo., 206 
P. 184, 35 Idaho 320—Sweaney & 
Smith Co. v. Hartford Ins. Co. of 
Hartford, Conn., 206 P. 183, 35 Ida¬ 
ho 319—Sweaney & Smith Co. v. 
Reliance Ins. Co. of Philadelphia, 
Pa., 206 P. 183, 35 Idaho 318— 
Sweaney & Smith Co. v. St. Paul 
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Fire & Marine Ins. Co. of St. Paul, 
Minn., 206 P. 178, 35 Idaho 303— 
Minneapolis Threshing Mach. Co. 
v. Peterson, 176 P. 99, 31 Idaho 745 
—Chapman v. A. H. Averill Ma¬ 
chinery Co., 147 P. 785, 27 Idaho 
213. 

Okl.—Hall v. Phoenix Ins. Co. of Hart¬ 
ford, Conn., 198 P. 999, 82 Okl. 158. 
Certification Tby judge 

(1) Under a statute making a tran¬ 
script, when filed, prima facie evi¬ 
dence of the facts therein contain¬ 
ed, an official court reporter’s tran¬ 
script when certified by him becomes 
a bill of exceptions only after pre¬ 
sentation and certification by the 
judge. 

Or.—Boice v. Boice, 248 P.2d 1069, 196 
Or. 346—Larsen v. Martin, 143 P. 
2d 239, 172 Or. 605—Wallowa Law, 
Land & Abstract Co. v. McGaffee, 
84 P.2d 1116, 160 Or. 298—State v. 
Stapleton, 10 P.2d 600, 139 Or. 402. 

(2) On the other hand, under a 
statute permitting a transcript of the 
proceedings certified by the court re¬ 
porter to be filed in lieu of a bill of 
exceptions, a transcript of the record 
so certified and to which no motion 
for correction is made becomes a bill 
of exceptions by operation of law 
without settlement by the court or 
stipulation of the parties. 

Nev.—State v. Second Judicial Dist. 
Court in and for Washoe County, 
278 P. 363, 51 Nev. 412. 

43. Ind.—Wagoner v. Wilson, 8 N. 
E. 925, 108 Ind. 210. 

4 C.J. p 210 note 24. 

44. Pa.—Connell v. O'Neil, 26 A. 607, 
154 Pa. 582. 

45. Ind.—McCormick Harvesting 

Mach. Co. v. Gray, 16 N.E. 787, 114 
Ind. 340. 

4 C.J. p 210 note 26. 

Shorthand notes not certified in 
longhand cannot, it has been held, 
constitute a bill of exceptions. 

Iowa.—In re Skillman, 134 N.W. 1064. 

46. Pa.—Connell v. O’Neil, 26 A. 607, 
154 Pa. 582. 

4 C.J. p 210 note 27. 

47. Ark.—Patrick v. Arkansas Nat. 
Bank, 292 S.W. 143, 172 Ark. 1103 
—McMillan v. Brookfield, 234 S.W. 
621, 150 Ark. 518. 

4 C.J. p 210 note 28. 

47.5 Cal.—Mason v. Coalinga Union 
High School Dist, 87 P.2d 921, 31 
C.A.2d 317. 
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to set aside a default judgment, a transcript certi¬ 
fied by the reporter could not be considered a “re¬ 
porter’s transcript .” 47 - 10 

The proper way to preserve objections to improp¬ 
er arguments of counsel is by bill of exceptions, 
rather than by bringing up the court reporter’s 
record of the argument as a part of, or supple¬ 
ment to, a statement of facts prescribed under stat¬ 
ute, unless counsel agree on the latter method . 47 - 15 

c. Bill or Statement on Motion for New Trial 

On appeal from an order granting or refusing a new 
trial, the bill of exceptions or statement used on such mo¬ 
tion is ordinarily sufficient, but where the appeal is from 
the judgment proper, such a statement cannot be used 
unless permitted by statute or stipulation. 

On appeal from an order granting or refusing a 
new trial, any matter properly pertaining to such 
order, unless it has arisen subsequently to the no¬ 
tice of motion, may be considered without any other 
statement than that used on the motion for a new 
trial . 48 Accordingly, where an appeal is taken from 
a denial of a new trial, a bill of exceptions, if 
signed in time, and if the motion was not discon¬ 
tinued, is properly part of the record on review . 49 
Where a motion for a new trial is made on the 
minutes, if after entry of an order on the motion 
the aggrieved party desires to appeal, he must pro¬ 
cure a transcript and have it duly served and set¬ 
tled . 49 - 5 If a statute requires that the record on 
appeal from an order granting a new trial must con¬ 
tain a transcript of the minutes of the court used 
on the hearing, its efficacy is not destroyed by er¬ 
roneously entitling it “bill of exceptions .” 50 An 
affidavit setting forth the inability to obtain a tran¬ 
script of the evidence does not constitute a bill of 
exceptions . 50 - 5 

Appeal from judgment proper. Unless authorized 
by statute, or by virtue of a stipulation to that effect, 
a statement made on a motion for a new trial can- 
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not, where no appeal is taken from the order deny¬ 
ing the motion, be used as a statement on appeal 
from the judgment , 51 but a bill presented for use 
in reviewing an interlocutory order in the cause may 
be used in reviewing such order on appeal from the 
final judgment . 52 However, under statutory provi¬ 
sions, in some jurisdictions the statement may be 
used on appeal from the judgment, although the 
right to appeal from the order on the motion for a 
new trial has been lost , 53 or even though the state¬ 
ment was never presented or used on the motion for 
a new trial ; 54 and, where a statement on motion for 
a new trial has been duly settled, it is presumed to 
show exactly what occurred at the trial, including 
the exceptions reserved to the rulings of the court 
on questions of law, and as to those matters it is 
in substance the same as a bill of exceptions . 55 So, 
also, where there is a stipulation that a statement of 
evidence on motion for a new trial shall stand as 
the statement on appeal, no further statement will 
be necessary . 56 

Appeal from order and judgment. Where an ap¬ 
peal is taken from both the order denying the mo¬ 
tion for a new trial and also from the judgment 
below, the statement on the motion may be used as 
the statement on appeal . 57 

d. Convertibility of Modes of Procedure 

Unless authorized by statute another mode of pro¬ 
cedure cannot be substituted for the one required by stat¬ 
ute or the one elected by appellant under a choice of 
modes. 

Although one method of procedure for obtaining 
a review of the rulings and judgment of the lower 
court, as by bill of exceptions, case, special verdict, 
abstract, or statement of facts, may be converted 
into another when the statute authorizes such a 
course , 58 ordinarily, these modes of procedure are 


47.10 Cal.—Mason v. Coalinga Union 
High School Dist., supra. 

47.15 Tex.—Smith v. United Gas 
Pipe Line Co., 228 S.W.2d 139, 149 
Tex. 69. 

American General Ins. Co. v. 
Dennis, Civ.App., 280 S.W.2d 620. 

48. Tex.—Bryan Power Co. v. City 
of Bryan, Civ.App., 257 S.W. 311. 

4 C.J. p 210 note 30. 

49. Ala.—McCarver v. Doe, 33 So. 
486, 135 Ala. 542. 

4 C. J. p 211 note 31. 

49.5 Idaho.—Poitevin v. Randall, 66 
P.2d 1113, 57 Idaho 649. 

50. Mont.—Parsons v. Rice, 264 P. 
396, 81 Mont. 509. 


50.5 Iowa.—Hoovler v. Wolfe, 66 N. 
W.2d 486, 245 Iowa 1302. 

51. Ark.—Burns v. Local Trade¬ 
marks, 263 S.W.2d 483, 222 Ark. 
855. 

Ind.—Loehr v. Meuser, 93 N.E. 2d 363, 
120 Ind.App. 630—Peoples State 
Bank v. Kelly, 136 N.E. 30, 78 Ind. 
App. 418. 

Tex.—McGee v. McGee, Civ.App., 237 
S.W.2d 778, error refused no re¬ 
versible error. 

4 C.J. p 211 note 32. 

52. Cal.—Foley v. Foley, 52 P. 122, 
120 C. 33, 65 Am.S.R. 147. 

4 C.J. p 211 note 33. 

53. Cal.—Vinson v. Los Angeles 
Pac. R. Co., 74 P. 757, 141 C. 151. 
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Nev.—'Elder v. Frevert, 3 P. 237, 18 
Nev. 278. 

4 C.J. p 211 note 34. 

54. Idaho.—Quayle v. Ream, 106 P. 
610, 17 Idaho 545. 

55. Idaho.—Steve v. Bonners Ferry 
Lumber Co., 92 P. 363, 13 Idaho 384. 

56. Nev.—Gamble v. Hanchett, 126 
P. Ill, 34 Nev. 351. 

4 C.J. p 211 note 37. 

57. Cal.—Mix v. San Diego, etc., R. 
Co., 24 P. 1027, 86 C. 235. 

4 C.J. p 211 note 38. 

58- Cal.—Harper v. Minor, 27 C. 107. 
N.Y.—Schwarz v. Weber, 8 N.E. 728, 
103 N.Y. 658. 

4 C.J. P 211 note 39. 
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not convertible. Where one method is pointed out, 
another cannot be substituted in its place , 59 and, 
even where a choice of methods is allowed, the 
election of one will exclude the other . 60 So, 
where the notice of appeal and the judge’s certifi¬ 
cate show that a transcript was prepared under the 
alternative method, if it is defective thereunder 
it cannot be regarded as a bill of exceptions . 61 Nor 
can an appeal or writ of error be prosecuted partly 
in one mode and partly in another . 62 


§ 801. Effect of Failure to Make Bill, Case, 
or Statement 

In the absence of a required bill of exceptions, case, or 
statement, the appeal will ordinarily be dismissed or the 
judgment affirmed, unless the alleged error is apparent 
on the face of the record. 

The general rule is that where appellant or plain¬ 
tiff in error fails to make a bill of exceptions, case, 
or statement of facts, prepared and settled as re¬ 
quired by law, the order, judgment, or decree ap¬ 
pealed from should be affirmed, or his appeal or writ 
of error dismissed , 63 and this may be done by the 


59. Mont.—Kleinschmidt v. McAn- 
drews, 5 P. 281, 4 Mont. 8, reheard 
2 P. 286, 4 Mont. 223, reversed on 
other grounds 6 S.Ct 761, 117 U.S. 
282, 29 L.Ed. 905. 

4 C.J. p 212 note 40. 

Substitutes in general see supra sub¬ 
division a of this section. 

60. Mich.—Richardson v. Yawkey, 9 
Mich. 139. 

4 C.J. p 212 note 41. 

-61. Cal.—Clemens v. Gregg, 167 P. 
299, 34 C.A. 272. 

•62. Wash.—Jones v. Jenkins, 27 P. 

1022, 3 Wash. 17. 

4 C.J. p 212 note 42. 

63. Ala.—Arlington Realty Co. v. 
Lawson, 162 So. 107, 230 Ala. 499— 
Williams v. Goodyear Tire & Rub¬ 
ber Co., 92 So. 471, 207 Ala. 335. 

Southern Life & Health Ins. Co. 
v. Williams, 146 So. 624, 25 Ala. 
App. 360—Owens v. Gibbons, 90 So. 
48, 19 Ala. App. 556—Baxley v. 

White, 77 So. 984, 16 Ala.App. 372— 
Batson v. Keller, 77 So. 922, 16 Ala. 
App. 328. 

Ariz.—Yerger v. Bross, 201 P.2d 121, 
68 Ariz. 104—State v. Central Bank 
of Wickenburg, 253 P. 439, 31 Ariz. 
337—Arizona Realtors v. Lester, 
229 P. 90, 26 Ariz. 578. 

Ark.—U. S. Fidelity & Guaranty Co. 
v. Walker, 76 S.W.2d 949, 190 Ark. 
1—Loving v. Sicard, 67 S.W.2d 738, 
188 Ark. 1167—Brun v. Smith, 11 S. 
W.2d 3, 178 Ark. 1199—Baxley v. 
Watson, 214 S.W. 67, 139 Ark. 408 
—Childress v. Boyett, 190 S.W. 429, 
126 Ark. 627—Hight v. Shuman, 178 

S. W. 375, 119 Ark. 629. 

•Cal.—Sutcliffe v. Sutcliffe, 31 P.2d 
195, 220 C. 398. 

Gould v. Wilson, 220 P.2d 430, 98 
C.A.2d 651—Riley v. Dunbar, 130 P. 
2d 771, 55 C.A.2d 452—Mahaffey v. 
Mahaffey, 125 P.2d 863, 52 C.A.2d 
835—Silver v. Bank of America N. 

T. & S. A., 118 P.2d 891, 47 C.A.2d 
639—Miranda v. Miranda, 118 P.2d 
845, 47 C.A,2d 707—MacConnell v. 
Wilbur, 116 P.2d 791, 46 C.A.2d 872 
—Fink v. Weisman, 110 P.2d 484, 
43 C.A.2d 153—Pinegar v. First 
Nat. Bank of Clovis, 110 P.2d 129, 
-43 C.A.2d 846—Wright v. Wright, 
J.10 P.2d 88, 43 CJL2d 46—Mattern 


v. Pepsi Cola Bottling Co. of Cali¬ 
fornia, 104 P.2d 707, 39 C.A.2d 677 
—Porter v. Seaside Memorial Hos¬ 
pital of Long Beach, 104 P.2d 707, 
39 C.A.2d 678—Norins v. Associated 
Acceptance Corp., 104 P.2d 659, 39 
C.A.2d 674—Nuffer v. Ware, 94 P. 
2d 61, 34 C.A.2d 602—Forrester v. 
Spitzer, 46 P.2d 999, 7 C.A.2d 650— 
Sutliff v. Dempsey, 42 P.2d 677, 5 
C.A.2d 246—Shiflet v. Burks, 42 P. 
2d 675, 5 C.A.2d 319—Zahniser v. 
White, 38 P.2d 827, 3 C.A.2d 44- 
Bales v. Metropolitan Casualty Ins. 
Co. of New York, 38 P.2d 799, 3 C. 
A.2d 43—Hunter v. Paxton, 28 P.2d 
1075, 136 C.A. 332—Christensen v. 
Couey, 28 P.2d 689, 136 C.A. 268— 
Feinstein v. Blum, 16 P.2d 1003, 
128 C.A. 340—Lacy v. Pioneer 
Southwest Stages, 3 P.2d 332, 116 
CJL 687—Golish v. Van Pelt, 292 P. 
1010, 109 C.A. 257—Schneider v. Su¬ 
perior Court of Los Angeles Coun¬ 
ty, 289 P. 933, 106 C.A. 599—People 
v. Berkeley Chiropractic College, 
283 P. 981, 103 C.A. 139. 

Colo.—Knapp v. Fleming, 258 P.2d 
489, 127 Colo. 414—Mason v. Le 
Clair Mines Co., 19 P.2d 209, 92 
Oolo. 220—Dickson v. Horn, 1 P.2d 
96, 89 Colo. 234. 

Fla.—Coker v. Snell, 189 So. 824, 138 
Fla. 587—Lakeland Mfg. Co. v. Se- 
bring Development Co., 104 So. 856, 
89 Fla. 193—Cason v. Teate, 101 So. 
208, 88 Fla. 144. 

Ga.—Jackson v. Security Ins. Co., 
187 S.E. 236, 54 Ga.App. 133. 

Ill.—David v. David, 194 N.E. 549, 
359 Ill. 285. 

Leading Jewelry Mfg. Co. v. 
Yorkshire Watch Co., 113 N.E.2d 
71, 350 Ill.App. 319—Donahoe v. 
City of Chicago, 247 Ill.App. 435. 
See Thompson v. Chicago City R. 
Co., 205 Ill.App. 471—Peter Hand 
Brewing Co. v. M. H. Schmitz, 199 
Ill.App. 472, 473—Wood v. Slaugh¬ 
ter, 184 Ill.App. 324. 

Ind.—Zeplovitz v. Folk, 197 N.E. 915, 
209 Ind. 408. 

Koeneman v. Aldridge, 122 N.E. 
2d 345, 125 Ind.App. 176—Baker v. 
Ackerman, 111 N.E.2d 80, 123 Ind. 
App. 543—Yateman v. King, 109 N. 
E.2d 441, 123 Ind.App. 317—Inter- 
State Motor Freight System v. Mor- 
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gan, 47 N.E.2d 326, 113 Ind.App. 374 
—Union Ins. Co. of Indiana v. Glo¬ 
ver, 34 N.E.2d 934, 109 Ind.App. 315 
—Miles v. Boruff, 167 N.E. 543, 89 
Ind.App. 563—Hinds v. Doan, 140 
N.E. 64, 80 Ind.App. 225—Wash- 
busky v. Peyton, 119 N.E. 477, 67 
Ind.App. 528. 

Ky.—Caskey v. Tyson, 239 S.W.2d 452 
—Viall v. Coulton, 157 S.W.2d 302, 
288 Ky. 690—Dundy v. Hunt, 276 
S.W. 838, 210 Ky. 803. 

La.—Succession of La Pene v. La- 
graize, 81 So.2d 369, 227 La. 987— 
Williamson v. Enterprise Brick Co., 
182 So. 556, 190 La. 415. 

American Adjustment Co. v. Ba¬ 
tiste, App., 79 So.2d 337—Brady v. 
Schexnayder, App., 54 So.2d 640, 
followed in 54 So.2d 642—Hydrotex 
Industries v. Cartwright, App., 45 
So.2d 93—Chelette v. Roberts, App., 
185 So. 678—Segal v. Helis, App., 
168 So. 364, amended on other 
grounds 170 So. 276, modified on 
other grounds 172 So. 768, 186 La. 
506—Miller v. Wrenn, App., 166 So. 
883—Palmer v. Wyatt Lumber Co., 
App., 146 So. 494—Louisiana Pow¬ 
er & Light Co. v. Becker, 123 So. 
193, 11 La.App. 195, rehearing de¬ 
nied, App., 123 So. 910—Lyons v. 
Ford, 121 So. 767, 9 La.App. 469, 
dismissing appeal 119 So. 479, 9 La. 
App. 158. 

Md.—Hayes v. Wills Dairy, 42 A.2d 
669, 184 Md. 672—Goldston v. Ka- 
rukas, 23 A.2d 691, 180 Md. 232— 
Foundas v. Heflin, 190 A. 680, 172 
Md. 92. 

Mass.—National Radiator Corp. v. 
Parad, 8 N.E.2d 794, 297 Mass. 314 
—Sullivan v. Roche, 153 N.E. 549, 
257 Mass. 166. 

Minn.—Senneka v. Bickle, 268 N.W. 
195, 197 Minn. 651—Lund v. John 
W. Thomas & Co., 263 N.W. 110, 195 
Minn. 352—Tergeon v. Johnson, 205 
N.W. 888, 165 Minn. 482—Palmer 
Fruit Co. v. Palmer, 197 N.W. 283, 
158 Minn. 531—Scheffer v. Hage, 
195 N.W. 453, 157 Minn. 14—Wil¬ 
son & Thoreen v. Henningsen, 148 
N.W. 1081, 127 Minn. 520. 

Mo.—State ex rel. Reid v. Forsee, 161 
S.W.2d 648—Winning v. Brown, 100 
S.W.2d 303, 340 Mo. 178—State ex 
reL City of St Louis v. Public 
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Service Commission of Missouri, 
296 S.W. 790, 317 Mo. 815—Gotts- 
chalk v. Wells, 274 S.W. 399— 
Hawkins v. Hyde, 238 S.W. 1082— 
Tracy v. Tracy, 201 S.W. 902. 

Harmon v. Campbell, App., 183 S. 
W.2d 159—Nelson v. Perky Bros. 
Transfer & Storage Co., App., 151 
■S.W.2d 476—Lay v. W. W. Pollock 
Milling & Elevator Co., App., 138 
S.W. 2d 754, 234 Mo.App. 1083— 

Scott v. Creek, App., 138 S.W.2d 47 
—Euler v. Hageman, App., 115 S. 
W.2d 106—Citizens Bank of Sparta 
v. JUtna Casualty & Surety Co., 
App., 115 S.W.2d 3—Glaze v. Mu¬ 
tual Ben. Health & Accident Ass'n, 
App., 74 S.W.2d 96—Merrifield v. 
Hamilton, App., 71 S.W.2d 489— 
Fuenfgeld v. Holt, App., 70 S.W. 
2d 143—Laybourne v. Columbia 
Nat. Bank, 56 S.W.2d 790, 227 Mo. 
App. 673—Hale v. Hale, App., 22 S. 
W.2d 56—Terry v. Ingraham, App., 
12 S.W.2d 763—O'Connell v. Scheer, 
App., 289 S.W. 16. 

Neb.—State ex rel. Weasmer v. Man¬ 
power of Omaha, Inc., 73 N.W.2d 
692, 161 Neb. 387—McQueen v. 

Jones, 36 N.W.2d 271, 150 Neb. 853 
—Mantell v. Jones, 36 N.W.2d 115, 
150 Neb. 785—In re Vance’s Estate, 
30 N.W.2d 677, 149 Neb. 220—Bed- 
nar v. Bednar, 21 N.W.2d 438, 146 
Neb. 726—Stitzel v. Hitchcock 
County, 298 N.W. 555, 139 Neb. 700 
—Prokop v. Mlady, 287 N.W. 55, 
136 Neb. 644—State v. Barney, 276 
N.W. 676, 133 Neb. 676—Swobe v. 
Drummond Motor Co., 192 N.W. 320, 
109 Neb. 631—Eisele v. Meeker, 181 
N.W. 609, 105 Neb. 687. 

Nev.—Garred v. Garred, 275 P. 2, 51 
Nev. 335, vacated 281 P. 603, 52 
Nev. 102, rehearing denied 296 P. 
1112, 52 Nev. 102—Ward v. Pitts- 
.burg Silver Peak Gold Mining Co., 
153 P. 434, 39 Nev. 80, second re¬ 
hearing denied 154 P. 74, 39 Nev. 80. 

N.J.—Sweeney v. Grissler, 146 A. 63. 

Cubbler v. Di Benedetto, 91 A.2d 
507, 22 N.J.Super. 37. 

N.T.—New York Power & Light Cor¬ 
poration v. Hauser, 253 N.Y.S. 298, 
233 App.Div. 325. 

N.C.—McMahan v. Southern Ry. Co., 
167 S.E. 225, 203 N.C. 805—Arm¬ 
strong v. Home Service Stores, 165 
S.E. 680, 203 N.C. 231—Smith v. 
Smith, 154 S.E. 737, 199 N.C. 463- 
Springer v. Springer, 136 S.E. 193, 
193 N.C. 35. 

Ohio.—State ex rel. Novak v. Bright, 
135 N.E.2d 408—Knowlson v. Bell¬ 
man, 116 N.E.2d 430, 160 Ohio St. 
359—Service Transport Co. v. Mat- 
yas, 112 N.E.2d 20, 159 Ohio St. 
300—State ex rel. Schneider v. 
iBlythin, 164 N.E.2d 449, 157 Ohio 
•St. 66—State ex rel. Moffitt v. Zup- 
»nik, 51 N.E.2d 661, 142 Ohio St. 232 
—Schlarb v. Hartwell, 196 N.E. 
.273, 129 Ohio St. 493—State ex rel. 
Hertzer v. Schuler, 186 N.E. 808, 
126 Ohio St. 630—Detroit, T, & I. 
R. Co. v. Blaum, 169 N.E. 297, 120 


Ohio St. 612—Jones v. Ralston, 158 
N.E. 88, 116 Ohio St. 734—Cleve¬ 
land, C., C. & St. L. Ry. Co. v. 
Treasurer of Lorain County, 147 
N.E. 506, 112 Ohio St. 562. 

Torsell v. Bowers, App., 135 N.E. 
2d 81—Baxter v. Baxter, App., 115 
NE.2d 857—Schweibold v. Schwei- 
bold, App., 104 N.E.2d 72—State ex 
rel. Dooley v. Gatterdam, App., 101 
N.E.2d 787—State ex rel. Moore v. 
Smith, 85 N.E.2d 608, 84 Ohio App. 
93—Boblett v. Grube, App., 70 N.E. 
2d 661, second case—Stephens v. 
Jamison, App., 65 N.E.2d 664—Wal¬ 
ler v. Leach, App., 64 N.E.2d 80— 
Jones v. Jones, App., 58 N.E.2d 440 
—Collins v. Kearns, App., 44 N.E.2d 
825—Thacker v. Matthews, 43 N.E. 
2d 108, 70 Ohio App. 314—Cramer 
v. Cramer, 26 N.E.2d 785, 63 Ohio 
App. 358—Lehman v. Harvey, 187 
N.E. 28, 45 Ohio App. 215, error dis¬ 
missed 187 N.E. 201, 127 Ohio St. 
159—Krohngold v. Krohngold, App., 
181 N.E. 910. 

Okl.—Banta v. Banta, 224 P.2d 592, 
203 Okl. 580—Carson v. Franklin, 
213 P.2d 572, 202 Okl. 323—Jones 
v. Randolph, 182 P.2d 522, 198 Okl. 
677—Hawkins v. Teurman, 163 P. 
2d 551, 196 Okl. 153—Collier v. Col¬ 
lier, 126 P.2d 243, 190 Okl. 616- 
Lane v. Illinois Bankers Life As- 
sur. Co., 104 P.2d 563, 187 Okl. 371 
—Wiseman v. Lowery, 75 P.2d 480, 
181 Okl. 607—In re School Dist. No. 
26, Payne County, 55 P.2d 968, 176 
Okl. 385—Hill v. Oklahoma Life 
Ins. Co., 50 P.2d 320, 173 Okl. 472 
—New State Life Ins. Co. v. Le- 
barre, 22 P.2d 371, 163 Okl. 243— 
Harjo v. Johnston, 19 P.2d 961, 162 
Okl. 153—Dixon v. Walters, 16 P. 
2d 571, 160 Okl. 172—Alford v. Al¬ 
ford, 297 P. 1057, 148 Okl. 147— 
Honeyman v. Gallagher, 289 P. 
748, 144 Okl. 148—McICeehen v. 
James, 289 P. 732, 144 Okl. 101- 
Keel v. Keel, 280 P. 814, 138 Okl. 
243—Jernigan v. Commerce Trust 
Co., 275 P. 1049, 136 Okl. 12—Cole 
v. Loftis, 273 P. 899, 135 Okl. 35— 
Pas ell v. Pas ell, 270 P. 562, 132 
Okl. 295—Kirk v. Rodesney, 265 P. 
1078, 129 Okl. 144—Hillery v. Cox, 
256 P. 915, 125 Okl. 124—Earle v. 
Webb, 236 P. 588, 108 Okl. 275— 
Blumenfeld v. An this, 230 P. 228, 
107 Okl. 90—Alexander v. Jacobs, 
224 P. 527, 101 Okl. 149—Lawton 
Grain Co. v. Brunswig, 179 P. 465, 
72 Okl. 136—Thompson v. Huston, 
141 P. 441, 43 Okl. 147. 

Tenn.—Rutledge v. Rutledge, App., 
293 S.W.2d 21—Walker v. Partin, 
227 S.W.2d 778, 32 Tenn.App. 683- 
Williams v. Cantrell, 124 S.W.2d 29, 
22 Tenn.App. 443. 

Waterhouse v. Sterchi, 7 Tenn. 
Civ.App. 483. 

Tex.—Kermit Independent School 
Dist. No. 5 v. State ex rel. Wink 
Independent School Dist. No. 1, 
Civ.App., 208 S.W.2d 717—Jennings 
v. Fredericks, Civ.App., 190 S.W.2d 
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707, error refused—Jaeger v. Cul¬ 
len, Civ.App., 183 S.W.2d 584—Val¬ 
dez v. Rodriguez, Civ.App., 173 S.W. 
2d 514, error refused—Seaboard 
Fire & Marine Ins. Co. v. Halbert, 
Civ.App., 173 S.W.2d 180—Pollock 
v. Wuntch, Civ.App., 150 S.W.2d 392 
—Herrmann v. Hendrix, Civ.App., 
145 S.W.2d 649—Texas State Life 
Ins. Co. v. Newman, Civ.App., 139 
S.W.2d 637—Rogers v. Cook, Civ. 
App., 115 S.W.2d 1148, error dis¬ 
missed—Weaver v. Humphrey, Civ. 
App., 95 S.W.2d 720, rehearing de¬ 
nied 114 S.W. 2d 609—Sundermeyer 
v. Levy, Civ.App., 112 S.W.2d 1068 
—Bulova Watch Co. v. Sutherlin, 
Civ.App., 106 S.W. 2d 1087—Gon¬ 
zales v. John F. Grant Lumber Co., 
Civ.App., 103 S.W. 2d 1068—Read 
v. Thomas, Civ.App., 100 SW.2d 
1025, error dismissed—District 
Grand Lodge No. 25, Grand Unit¬ 
ed Order of Odd Fellows of Ameri¬ 
ca v. Scott, Civ.App., 78 S.W.2d 702 
—Central West Texas Ins. Ass’n v. 
Meyers, Civ.App., 62 S.W.2d 635— 
Rosamond v. Miller Bus Line, Civ. 
App, 38 S.W.2d 826—Moler v. Grif¬ 
fin, Civ.App., 22 S.W. 2d 313—Wil¬ 
liams v. Keystone Mills Co., Civ. 
App., 13 S.W.2d 958—Day v. Gulf, 
C. & S. F. Ry. Co., Civ.App., 297 S. 
W. 501—Morrison v. Mathers, Civ. 
App., 277 S.W. 1113—Hodginson v. 
Pena, Civ.App., 247 S.W. 600—Pu- 
milia v. McGregor, Civ.App., 241 S. 
W. 280—Obets & Harris v. Speed, 
Civ.App., 211 S.W. 316, dismissed 
for want of jurisdiction—Ogg v. 
Loyd, Civ.App., 207 S.W. 553—C. R. 
C. Law List Co. v. Rowe, Civ.App., 
204 S.W. 781—Hamilton v. Wilson, 
Civ.App., 198 S.W. 172—Dees v. 
Crane, Civ.App., 175 S.W. 468. 

Ex parte Sainburg, Cr., 288 S.W. 
2d 118—Ex parte Barnes, Cr., 204 S. 
W.2d 837—Orr v. State, 158 S.W.2d 
533, 143 Tex.Cr. 526—Besa v. State, 
Cr., 101 S.W.2d 253. 

Utah.—Mountain States Supply Co. 
v. Nuttall-Allen Co., 225 P. 811, 63 
Utah 384. 

Va.—Virginia Stationery Co. v. Ocean 
Accident & Guarantee Corporation, 
134 S.E. 352, 145 Va. 355. 

Wash.—Palin v. Sherman, 232 P.2d 
105, 38 Wash.2d 806—Wickwire v. 
Reard, 226 P.2d 192, 37 Wash.2d 
748, 23 A.L.R.2d 1323—Chas. H. Lil¬ 
ly Co. v. Parrino, 138 P.2d 206. 18 
Wash.2d 128—Hoertrich v. Herd- 
man, 22 P.2d 58, 173 Wash. 209— 
Perkins v. Perkins, 290 P. 855, 158 
Wash. 351—Graham v. Carroll, 279 
P. 570, 153 Wash. 222—Sunnyside 
Nat. Bank v. Gochnour, 242 P. 26, 
137 Wash. 704—Fuller v. Fried¬ 
man, 230 P. 155, 131 Wash. 282. 

Wis.—Berkemeyer v. Milwaukee Au¬ 
to. Ins. Co., Limited, Mut. f 41 N.W. 
2d 303, 256 Wis. 386—Gitlitz v. 
Plankinton Bldg. Properties, 280 N. 
W. 415, 228 Wis. 334—Meyers v. 
Thorpe, 278 N.W. 462, 227 Wis. 20b 
—Goodwill ▼. Milwaukee Litho- 
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court on its own motion , 64 unless the record is com¬ 
pleted and the missing paper supplied before the 
motion to dismiss was made 65 or heard , 66 unless 
respondent does not press the point and the ques¬ 
tion involved is of great practical importance , 67 or 
unless, it seems, a proper and valid excuse is of¬ 
fered , 68 although in some jurisdictions the cause 
will be remanded, if the lack of a statement was 


due to no fault of appellant . 69 

Where the absence of a statement of facts on 
appeal is due solely to the negligent failure of the 
trial judge to do his duty, the judgment may be 
reversed ; 70 but a reversal on this ground will not 
be granted where appellant has not exhausted all 
the means within his power to obtain the state¬ 
ment , 71 or where the motion to reverse is predicated 


graphing Co.. 189 N.W. 136, 177 
Wis. 269. 

Wyo.—Sioux City Seed Co. v. Mont¬ 
gomery, 291 P. 918, 42 Wyo. 170— 
Chatterton v. Bonelli, 196 P. 316, 
27 Wyo. 301. 

4 C.J. p 212 note 43, p 570 notes 91, 
96. 

Failure to prepare a proper bill of 
exceptions see infra § 1107. 
Questions not raised in bill of ex¬ 
ceptions, case, or statement of facts 
see infra § 1154. 

Time to cure irregularities 

(1) Former rule, that appeal will 
be dismissed where transcript con¬ 
tains neither a note of evidence nor 
a statement of facts agreed on by the 
parties or made up by judge of lower 
court, is subject to statute requiring 
appellate court to allow two addi¬ 
tional days to cure and correct in¬ 
formalities and irregularities. 

La.—Nunez v. Serpas, 3 So.2d 673, 
198 La. 415. 

(2) On motion to dismiss appeal on 
ground that transcript contained nei¬ 
ther a note of evidence nor an agreed 
statement of facts, appellate court 
could not determine issues raised by 
ex parte statements in affidavits con¬ 
cerning reasons for failure to file 
note of evidence, and hence review¬ 
ing court granted appellants addi¬ 
tional time in which to complete the 
record, rather than dismissing ap¬ 
peal. 

La.—Nunez v. Serpas, supra. 

In equity 

Plaintiff was not entitled to dis¬ 
missal of appeal in equity case be¬ 
cause no bill of exceptions had been 
filed and allowed and no evidence 
was contained in abstract, since lim¬ 
ited review could be had on record 
proper. 

Mo.—Presbyterian Orphanage of Mis¬ 
souri v. Fitterling, 114 S.W.2d 1004, 
342 Mo. 299. 

64. N.C.—Waller v. Dudley, 138 S. 
E. 128, 193 N.C. 749. 

4 C.J. p 213 note 44. 

65. Va.—Bowen’s Ex’r v. Bowen, 94 
S.E. 166, 122 Va. 1. 

66. Wyo.—Reynolds v. Morton, 144 
P. 18, 22 Wyo. 478. 

67. Utah.—Blue Creek Land & Live 
Stock Co. v. Kehrer, 206 P. 28, 60 
Utah 62, 


68. Mo.—McDowell v. Bimel Ash¬ 
craft Mfg. Co., Mo.App., 9 S.W.2d 
643. 

Tex.—First Nat. Bank v. Herrell, Civ. 

App., 190 S.W. 797. 

4 C.J. p 213 note 45. 

Circumstances not excusing 

(1) That the regular court report¬ 
er was absent from the state, with 
approval of the court, and engaged 
in private work much of the time be¬ 
tween the trial of the cause and the 
motion to dismiss the appeal for 
want of a statement of facts, does 
not excuse plaintiff’s failure to com¬ 
pel the transcription and filing of the 
testimony. 

Tex.—Pruitt v. Blesi, Civ.App., 204 S. 
W. 714, error refused. 

(2) Where it is apparent from af¬ 
fidavits filed by appellant and state¬ 
ments in his briefs that he made no 
effort himself to prepare a statement 
of facts, upon the stenographer’s re¬ 
fusal to do so as for a pauper appel¬ 
lant, such stenographer having left 
the state, appellant is not entitled to 
a reversal because of the stenog¬ 
rapher’s refusal. 

Tex.—Joachim v. Hamilton, Civ.App., 
186 S.W. 251, dismissed for want 
of jurisdiction. 

(3) The facts that the official re¬ 
porter had lost the shorthand notes 
of the hearing which he was requir¬ 
ed to take and preserve, so that he 
could not prepare a statement of 
facts, and that the attorneys who 
represented appellant at the hearing 
had moved from the county, do not 
entitle appellant to reversal, where 
the record shows that the citation in 
error was served more than four 
months after final judgment, and ap¬ 
pellant made no showing of an at¬ 
tempt to prepare a written statement 
of facts, or to secure an agreed state¬ 
ment of facts, or seasonably to apply 
for proper process to compel the re¬ 
porter to file a transcript of his notes 
or substitute them as provided for by 
statute. 

Tex.—Crenshaw v. Montague Coun¬ 
ty, Civ.App., 228 S.W. 569. 

(4) Where, thirteen days after the 
trial of a personal injury action, the 
stenographer sent a bill for prepar¬ 
ing a transcript of the evidence to 
the casualty company which was 
paying the expenses of the litigation, 
with a request for payment, and 

1 thirty-five days later the transcript 
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and stenographer’s notes were de¬ 
stroyed by fire which burned the 
stenographer's home, appellant’s mo¬ 
tion to reverse and remand the cause 
on the ground of impossibility of pre¬ 
paring the transcript and bill of ex¬ 
ceptions will be denied for lack of 
diligence in obtaining the transcript 
after being notified that it was ready 
for delivery, in the absence of proof 
that thirty-five days was a reasonable 
time. 

Mo.—McDowell v. Bimel Ashcraft 
Mfg. Co., Mo.App., 9 S.W.2d 643. 

69. La.—Francis v. Barbazon, 120 
So. 427, 10 La.App. 55. 

Tex.—Victory v. Hamilton, 91 S.W.2d 
697, 127 Tex. 203. 

Areola Sugar Mills Co. v. Hous¬ 
ton Lighting & P. Co., Civ.App., 146 
S.W. 2d 199. 

4 C.J. p 213 note 46. 

“Where an appellant has been de¬ 
prived of a statement of facts, ma¬ 
terial to his appeal, without fault or 
negligence of himself or counsel, he 
is entitled to a reversal of the judg¬ 
ment from which he has appealed.” 
Tex.—Joachim v. Hamilton, Civ.App., 
186 S.W. 251, 253, dismissed for 
want of jurisdiction. 

Reporter beyond jurisdiction 
La.—St. Romain v. Bordelon, App., 
77 So.2d 420. 

70. Tex.—Prat ley v. Sherwin-Wil¬ 
liams Co. of Texas, Com.App., 36 S. 
W.2d 195. 

Stryker v. Van Velzer, Civ.App.„ 
212 S.W. 674. 

4 C.J. p 1161 note 84. 

Arbitrary action of judge 

In an action to recover usury 
charged on notes, an affidavit that a 
statement of facts had been prepar¬ 
ed, signed by attorneys for both par¬ 
ties, as a fair and correct statement, 
but that the trial judge had refused, 
either to approve or disapprove of 
same, stating that he intended to 
prevent an appeal, was sufficient to 
warrant the conclusion that appel¬ 
lant and counsel did all possible to 
procure a statement of facts in ac¬ 
cordance with the statute, and that 
they were deprived of such statement 
by the arbitrary action of the judge. 
Tex.—First Nat. Bank of Emory v. 
Herrell, Civ.App., 190 S.W. 79*7. 

71. Tex.—Applebaum v. Bass, Civ. 
App., 113 S.W. 173—Houston v. 
Booth, Civ.App., 107 S.W. 887. 
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on affidavits which the appellate court cannot con¬ 
sider ; 72 and the death of an official stenographer 
who had not transcribed the notes of the trial, so 
that appellant is unable to prepare a bill of excep¬ 
tions which the trial judge will certify contains all 
of the evidence does not justify reversal . 73 

Notwithstanding the absence of a bill of excep¬ 


tions, case, or statement of facts, however, the ap¬ 
pellate court will consider fundamental errors , 74 
errors apparent on the face of the record proper , 75 
which are cognizable sua sponte, such as want of 
jurisdiction or some patent defect , 75 * 5 or, as it 
has been held, errors which do not require a bill 
of exceptions . 75 * 10 An appellant confronted with 


72. Tex.—Rush v. Thompson, Civ. 
App., 113 S.W. 546—Applebaum v. 
Bass, Civ.App., 113 S.W. 173. 

Absence of assignment or exception 
In the absence of an assignment 
or bill of exceptions or certificate in 
reference thereto, the reviewing court 
will not consider a motion based on 
affidavits to reverse and remand be¬ 
cause the trial judge failed to pre¬ 
pare statement of facts. 

Tex.—Dallas Development Co. v. 
Compton, Civ.App., 26 S.W.2d 432. 

73. Ohio.—Searles v. Cowdrick, 21 
Ohio Cir.Ct.,N.S., 378. 

74. Tex.—Cosey v. Supreme Camp 
of American Woodmen, Civ.App., 
103 S.W.2d 1076, error dismissed— 
McLeod v. McCall, Civ.App., 180 S. 
W. 293. 

4 C.J. p 213 note 47. 

Errors held not fundamental 
Tex.—Bunker v. Lott, Civ.App., 282 
S.W.2d 879, error refused no re¬ 
versible error—Tull v. Miller, Civ. 
App., 105 S.W.2d 681. 

75. Ala.—Union Indemnity Co. v. 
Cunningham, 114 So. 285, 22 Ala. 
App. 226. 

-Cal.—Weaver v. Fickett, 238 P. 87, 
196 C. 401. 

North v. Evans, 28 P.2d 938, 136 
C.A. 434. 

Idaho.—Haddock v. Jackson, 8 P.2d 
279, 51 Idaho 560. 

Tnd.—Massachusetts Bonding & In¬ 
surance Co. v. State, 149 N.E. 377, 
82 Ind.App. 377. 

Kan.—Putnam v. City of Salina, 17 
P.2d 827, 136 Kan. 637, motion de¬ 
nied 22 P.2d 957, 137 Kan. 731. 

SLa.—Segal v. Helis, App., 168 So. 364, 
amended on other grounds 170 So. 
276, modified on other grounds 172 
.So. 768, 186 La. 506—Smith v. Mey¬ 
er, App., 138 So. 137, modified on 
other grounds 147 So. 297. 

Mich.—Haney v. Grand Rapids Trust 
Co., 190 N.W. 684, 221 Mich. 160. 
Mo.—Laybourne v. Columbia Nat. 
Bank, 56 S.W.2d 790, 227 Mo.App. 
673 —Olsen v. East Side Packing 
Co., 3 S.W.2d 281, 221 Mo.App. 290. 
Mont.—Nepstad v. East Chicago Oil 
Ass’n, 9 P.2d 1074, 91 Mont. 366. 
Nev.—American Sodium Co. v. Shel¬ 
ley, 268 P. 45, 51 Nev. 38—Ameri¬ 
can Sodium Co. v. Shelley, 267 P. 
497, 51 Nev. 26—Segale v. Pagni, 
244 P. 1010, 49 Nev. 313—Daly v. 
Lahontan Mines Co., 151 P. 514, 39 
Nev. 14, reheard 158 P. 285, 39 Nev. 
14. 


N C.—Respass v. Bonner, 74 S.E.2d 
721, 237 N.C. 310—Hall v. Hall, 71 
S.E.2d 471, 235 N.C. 711—Lawrence 
v. Lawrence, 37 S.E.2d 496, 226 N. 
C. 221—Bell v. Nivens, 33 S.E.2d 
66, 225 N.C. 35—Parrish v. Hart¬ 
man, 193 S.E. 18, 212 N.C. 248— 
McMahan v. Southern Ry. Co., 167 
S.E. 225, 203 N.C. 805. 

Ohio.—In re Mitchell’s Estate, 127 N. 
E.2d 39, 97 Ohio App. 443—Baker v. 
Baker, 89 N.E.2d 123, 85 Ohio App. 
470—Garland v. Gilbert, 86 N.E.2d 
802, 85 Ohio App. 55—Myles v. 
Meineke, App., 72 N.E.2d 675—Mey¬ 
er v. Spiess, 193 N.E. 775, 48 Ohio 
App. 344—Hedger v. Hammond, 192 
NE. 10, 47 Ohio App. 397, error 
dismissed 190 N.E. 577, 128 Ohio 
St. 51—Woodmansee v. Schiff, 158 
N.E. 193, 24 Ohio App. 451. 

Or.—Smith v. City of Bandon, 13 P. 
2d 333, 141 Or. 684. 

Tex.—Skipping v. Skipping, Civ.App., 
166 S.W. 2d 164, error refused— 
Hirshfield v. Rice, Civ.App., 249 S. 
W. 518—Gulf, C. & S. F. Ry. Co. v. 
Kriegel, Civ.App., 204 S.W. 489. 

Wash.—Wilkeson v. Rector, etc., of 
St. Luke’s Parish of Tacoma, 29 P. 
2d 748, 176 Wash. 377—Carlton v. 
Jurich, 207 P. 5, 120 Wash. 169- 
Martin v. Nichols, 188 P. 519, 110 
Wash. 451. 

Wyo.—Board of Com’rs of Big Horn 
County v. Brewer, 62 P.2d 685, 50 
Wyo. 419—In re Austin's Estate, 
246 P. 459, 35 Wyo. 176—Ryan v. 
Synder, 200 P. 105, 27 Wyo. 512. 

4 C.J. p 213 note 48. 

75.5 N.C.—Hall v. Hall, 71 S.E.2rl 
471, 235 N.C. 711. 

75.10 La.—Hydrotex Industries v, 
Cartwright, App., 45 So.2d 93. 

Ohio.—National Sur. Corp. v. Black¬ 
burn, App., 106 N.E.2d 781—In re 
Miami Sav. & Loan Co., App., 94 N. 
E.2d 570, opinion sustained 117 N. 
E.2d 179—O’Leary v. Burnett, 93 
N.E.2d 733, 87 Ohio App. 73—Nick¬ 
erson v. Nickerson, 88 N.E.2d 64, 
84 Ohio App. 516—Israel v. Hoover, 
App., 72 N.E.2d 512—In re Mar¬ 
shall’s Estate, 66 N.E.2d 280, 78 
Ohio App. 455—Goldhardt v. Cur¬ 
ry, App., 65 N.E.2d 513, first case— 
Jones v. Jones, App., 58 N.E.2d 440 
—Thacker v. Matthews, 43 N.E. 2d 
108, 70 Ohio App. 314—In re Mur- 
nan’s Estate, App., 36 N.E.2d 539— 
Strider v. Whims, App., 34 N.E.2d 
445—Crellin v. Armstrong, App., 32 
N.E.2d 60—Central Nat. Bank of 
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Cleveland v. Newton Steel Co., 22 
N.E.2d 428, 61 Ohio App. 57. 

Agreed statement of facts 
Ohio.—Robinson v. City of South Eu¬ 
clid, 67 N.E.2d 327, 146 Ohio St. 627. 

Schwartz v. Sandusky County 
Savings & Loan Co., 30 N.E.2d 556, 
65 Ohio App. 437. 

Appeal on questions of law and fact 

(1) Motion to dismiss an appeal on 
questions of law and fact on ground 
that no bill of exceptions, assign¬ 
ments of error, or briefs had been 
filed in accordance with rule relating 
to appeals on questions of law, would 
be overruled, since applicable rule 
was that dealing with appeals on 
questions of law and fact. 

Ohio.—Hoefler & Stoecklein Co. v. 
Pioneer Bldgs, of Ohio, App., 105 
N.E.2d 467. 

(2) In action for partition and an 
accounting on appeal on law and 
fact, if the court of appeals should 
find that the case could not be tried 
de novo, it could allow thirty days in 
which to file a bill of exceptions, but 
the lack of a bill of exceptions was 
not ground to dismiss appeal. 

Ohio.—Rea v. Fornan, App., 35 N.E. 

2d 875, appeal dismissed 45 N.E.2d 
600, 140 Ohio St. 546, certiorari de¬ 
nied Rea v. Devanney, 64 S.Ct. 75, 
320 U.S. 774, 88 L.Ed. 464. 

Transcript 

(1) Appeal was not dismissible for 
lack of a statement of facts, where 
points presented by appellants did 
not attack any jury finding and mat¬ 
ters necessary to decision on points 
presented appeared in the transcript. 
Tex.—Fry v. Tucker, Civ.App., 197 S. 

W.2d 375, affirmed in part and re¬ 
versed in part on other grounds 202 
S.W.2d 218, 146 Tex. 18. 

Huckman v. Campbell, Civ.App., 
255 S.W.2d 591. 

(2) Only in an exceptional case is 
an appellant entitled to reversal in 
absence of statement of facts. 

Tex.—Houston Fire & Cas. Ins. Co. 
v. Walker, 260 S.W.2d 600, 152 Tex. 
503. 

Whether findings and conclusions 
support judgment 
Where questions presented on ap¬ 
peal were only whether findings of 
facts supported conclusions of law 
and whether findings and conclusions 
supported the judgment, a statement 
of facts was not necessary, and fail¬ 
ure to serve and file proposed state- 
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a motion for the dismissal of his appeal for want 
of a settled case or a bill of exceptions should have 
the original file forwarded to the appellate court 
prior to the date of the hearing on the motion, in 
order to have the benefit of a rule dispensing with 
the requirement of a settled case or bill of excep¬ 
tions . 7515 

In some jurisdictions the practice seems to be to 
affirm and not to dismiss, in the absence of a bill 
of exceptions, case, or statement of facts, at least 
where no error appears on the face of the record 


4A C.J.S. 

proper , 76 and the appeal has been regularly per¬ 
fected . 76 ' 5 

Where, on an appeal from the supreme court of a 
territory, no statement of the facts is presented in 
the record, and the record does not show whether 
the facts found were sufficient to sustain the judg¬ 
ment rendered, and there were no exceptions taken 
to the rulings in the admission or rejection of evi¬ 
dence, no question is presented to the court for re¬ 
view . 77 


D. CONTENTS, MAKING, AND SETTLEMENT OF BILL OF EXCEPTIONS 


1. In General 


§ 802. Definition and Distinctions 

A bill of exceptions is a written statement of excep¬ 
tions taken to rulings, orders, or judgment of the trial 
court and which sets out those proceedings and acts of 
the trial court alleged to be erroneous. 

A bill of exceptions is a formal statement in writ¬ 
ing of exceptions taken by a party on the trial to 
a ruling, decision, charge, or opinion of the trial 


judge, setting out the proceedings on the trial, the 
acts of the trial judge alleged to be erroneous, the 
objections and exceptions taken thereto, together 
with the grounds therefor, and authenticated by 
the trial judge according to law . 78 There is no 
substantial difference between a bill of exceptions 
and a case or statement , 79 and it is held that the 
expressions “bill of exceptions” and “statement of 


ment of facts was not ground for dis¬ 
missal of the appeal. 

Wash.—Sweeney v. Sweeney, 2S6 P. 
2d 719, 47 Wash.2d 169. 

75.15 Minn.—Holtberg v. Bommers- 
bach, 51 N.W. 2d 586, 235 Minn. 553. 

76. Ind.—Kraft v. Weaver, 90 N.E.2d 
506, 120 Ind.App. 276—Hunter v. 
Stump, 76 N.E.2d 696, 118 Ind.App. 
84. 

N.C.—Edwards v. Perry, 179 S.E. 892, 
208 N.C. 252—Smith v. Smith, 154 
S.E. 737, 199 N.C. 463. 

S.D.—Graff v. Engebretson, 278 N.W. 
28, 66 S.D. 45—Dyson v. Scanlan, 
220 N.W. 854, 53 S.D. 340—Farmers* 
& Merchants’ State Bank of Hecla 
v. Michael, 153 N.W. 1008, 36 S.D. 
172. 

4 C.J- p 214 note 49, p 572 note 31. 

76.5 Ohio.—Kiger v. Cantrell, App., 
47 N.E.2d 895. 

77. U.S.—Gonzales v. Buist, Puerto 
Rico, 32 S.Ct. 463, 224 U.S. 126, 56 
L.Ed. 693—Crowe v. Trickey, Ariz., 
27 S.Ct. 275, 204 U.S. 228, 51 L.Ed 
454. 

4 C.J. p 214 notes 50, 51. 

78. Ala.— Corpus Juris Secundum 
cited in Spurlock v. J. T. Knight & 
Son, 18 So.2d 685, 687, 246 Ala. 33- 
Corpus Juris Secundum cited in 
Vernon v. State, 18 So.2d 388, 391, 
245 Ala. 633—Sacket v. McCord, 23 
Ala. 851. 

Beasley v. Koonce, 147 So. 687, 
25 Ala.App. 420. 

Dak.—St. Croix Lumber Co. v. Pen¬ 
nington, 11 N.W. 497, 2 Dak. 467. 

Ind.—State ex rel. Conner v. Prit¬ 


chard, 54 N.E.2d 283, 115 Ind.App. 
55. 

Iowa.—Andrew v. Farmers* Trust & 
Savings Bank of Pocahontas, 222 
N.W. 553, 206 Iowa 1368. 

N.T.—Berly v. Taylor, 5 Hill 577. 
Philippine.—Garcia De Lara v. Gon¬ 
zalez De Lara, 2 Philippine 294. 

4 C.J. p 214 note 52. 

Other definitions 

(1) “A bill of exceptions . . 

is nothing more than a record, a 
formal statement in writing, of what 
transpires at the trial of the cause.” 
Fla.—Fidelity & Deposit Co. of Mary¬ 
land v. Manatee County, 83 So. 268, 
269, 78 Fla 470. 

(2) A bill of exceptions is essen¬ 
tially a written statement of objec¬ 
tions made to evidence and excep¬ 
tions taken to rulings, orders, or 
judgment of trial court and which 
sets out those proceedings and acts 
of trial court alleged to be errone¬ 
ous. 

Ohio.—Knowlson v. Bellman, 116 N. 
E.2d 430, 160 Ohio St. 359. 

(3) A bill of exceptions is an in¬ 
strument by which questions of law 
raised in a trial court to which ex¬ 
ceptions have been preserved are 
passed to the supreme court for final 
decision. 

Vt.—Avery v. Bender, 126 A.2d 99. 

(4) Additional definitions. 

Tex.—Foreman v. Texas Emp. Ins. 
Ass’n, 241 S.W.2d 977, 150 Tex. 468, 
conformed to, Civ.App., 262 S.W.2d 
248. 

4 C.J. p 214 note 52 [a]-[c]. 
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Certificate of judge 

“Bill of exceptions’* is the certifi¬ 
cate of the judge of the testimony 
on which he decided, and is not an 
agreement of counsel, although as 
matter of courtesy counsel on both 
sides are generally allowed to see 
bill and make suggestions concern¬ 
ing it. 

Md.—Foundas v. Heflin, 190 A. 680, 
172 Md. 92—In re Ingoglia’s Peti¬ 
tion, 155 A. 305, 161 Md. 207- 
State, Use of Staylor v. Jenkins, 17 
A. 392, 70 Md. 472. 

79. Cal.—Pease v. Fink, 85 P. 657, 3 
C.A. 371. 

4 C.J. p 215 note 53. 

Substitutes for bills of exceptions see 
supra § 800. 

Only difference between a “bill of 
exceptions” and a “statement of the- 
case,” within a statute requiring a 
party intending to move for a new 
trial to serve a notice of his inten¬ 
tion, designating the ground on which 
the motion will be made, and wheth¬ 
er the same will be made on affida¬ 
vits or by a “bill of exceptions,” or 
a “statement of the case,” is that in 
a statement of the case the moving 
party, in addition to setting forth in 
the body of the document the excep-' 
tions which were taken at the trial, 
must also specify the particular ones 
upon which he relies in support of 
his motion, and, if the insufficiency 
of the evidence is the ground of an 
exception, or is stated in a notice of 
a motion for a new trial, the particu-- 
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the case” may be considered synonymous when 
necessary to accomplish the ends of justice. 80 By 
reason of statute the distinction between the formal 
bill of exceptions, the certificate of evidence, and 
the common-law record may be abolished, at least 
for the purpose of determining what is properly 
before the reviewing court. 81 A mere stenographic 
transcript of the entire proceedings of the cause, 
without authentication, is not a bill of excep¬ 
tions. 81 - 6 

§ 803. Origin of Bill 

The bill of exceptions is statutory in origin. 

Quoted in: Ala.—Vernon v. State, 18 So.2d 388, 391, 245 
Ala. 633. 

Bills of exceptions are of purely statutory ori¬ 
gin, 81 * 60 and at early common law the court had 
no power to sign bills of exceptions and make the 
facts therein stated a part of the record. 82 The bill 
of exceptions was first originated by the Statute of 
Westminster II (StEdw.I c. 31), under which the 
judge signing the bill was required to come into 
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the appellate court and there confess or deny his 
seal to the bill, and the facts of the case necessary 
to the understanding of the question on which the 
exception was founded could be incorporated into 
the record, so that review on writ of error needed 
no longer to be limited to errors appearing upon 
the face of the record proper. 83 It has been said 
that this ancient statute has become a part of the 
common law of this country, 84 and it has been the 
model for practically all similar legislation here. 86 

§ 804. Office or Purpose of Bill 

The office or purpose of a bill of exceptions is to pre¬ 
serve in, and make a part of, the record such matters as 
transpire in the progress of a trial, which otherwise would 
not become a part thereof. 

As a general rule, the office or purpose of a bill 
of exceptions is to afford the appellate court a 
history of the proceedings below; 85 * 50 to preserve 
in, and make a part of, the record such matters as 
transpire in the progress of a trial, which other¬ 
wise would not become a part thereof; 86 or, in 


lars in which the evidence is claimed 
to be insufficient must be specified 
In either document. 

Cal.—Pease v. Fink, supra, 
no. Cal.—Bassford v. Earl, 158 P. 
124, 172 Cal. 653. 

Bell v. Fee Title Co., 231 P. 598, 
69 C.A. 437. 

4 C.J. p 215 note 54. 

51. Ill.—Monroe v. Wear, 276 Ill. 
App. 570. 

S1.5 Ohio.—Knowlson v. Bellman, 
116 N.E.2d 430, 160 Ohio St. 359. 
Sl.50 Ala.—Spurlock v. J. T. Knight 
& Son, 18 So.2d 685, 246 Ala. 33- 
Hardy v. City of Dothau, 176 So. 
449, 234 Ala. 664—Bynum v. South¬ 
ern Bldg. & Loan Ass’n, 168 So. 587, 
232 Ala. 562. 

52. Ala. —Corpus Juris Secundum 
cited in Spurlock v. J. T. Knight & 
Son, 18 So.2d 685, 687, 246 Ala. 33. 

Ky.—Corpus Juris cited in Miller v. 
Tartar, 54 S.W.2d 606, 607, 246 Ky. 
52. 

Md.—Hayes v. Wills Dairy, 42 A. 2d 
669, 184 Md. 672. 

4 C.J. p 215 note 55. 

53. Ala.— Corpus Juris Secundum 
cited in Spurlock v. J. T. Knight & 
Son, 18 So.2d 685, 687, 246 Ala. 33- 
Corpus Juris Secundum cited in 
Vernon v. State, 18 So.2d 388, 391, 
245 Ala. 633. 

Ky.— Corpus Juris cited In Miller v. 
Tartar, 54 S.W.2d 606, 607, 246 Ky. 
52. 

Md.—Hayes v. Wills Dairy, 42 A. 2d 
669, 184 Md. 672. 

Okl.—Nave v. Central Life Ins. Co., 
238 P. 424, 113 Okl. 76. 

4 C.J. p 215 notes 56, 57, p 216 note 
59. 


Common-law limitation of review on 
writ of error to record proper see 
supra § 12. 

84. Ala.— Corpus Juris Secundum 
cited in Spurlock v. J. T. Knight & 
Son, 18 So.2d 685, 687, 246 Ala. 33- 
Corpus Juris Secundum cited in 
Vernon v. State, 18 So.2d 388, 391, 
245 Ala. 633. 

Md.—Hayes v. Wills Dairy, 42 A 2d 
669, 184 Md. 672. 

Okl.—Nave v. Central Life Ins. Co., 
238 P. 424, 113 Okl. 76. 

85. Ala.— Corpus Juris Secundum 
cited in Spurlock v. J. T. Knight & 
Son, 18 So.2d 685, 687, 246 Ala. 33- 
Corpus Juris Secundum cited in 
Vernon v. State, 18 So. 2d 388, 391, 
245 Ala. 633. 

Okl.—Nave v. Central Life Ins. Co., 
238 P. 424, 113 Okl. 76. 

4 C.J. p 216 note 58. 

85.50 Ala.—Rickenbaugh v. Asbury, 
185 So. 181, 28 Ala.App. 375, certio¬ 
rari denied 185 So. 187, 237 Ala. 7. 

86. Ala.— Corpus Juris Secundum 
cited in Spurlock v. J. T. Knight & 
Son, 18 So.2d 685, 687, 246 Ala. 33. 

Sovereign Camp, W. O. W. v. 
Gay, 104 So. 895, 20 Ala.App. 650, 
reversed on other grounds Ex par¬ 
te Gay, 104 So. 898, 213 Ala. 5. 

Cal.—Davis v. Security-First Nat. 
Bank, 23 P.2d 1036, 133 C.A. 262— 
Fairbanks, Morse & Co. v. Strother, 
265 P. 992, 90 C.A 410. 

Colo.—Dickinson v. Brotherhood of 
Locomotive Firemen and Engine- 
men, 255 P. 450, 81 Colo. 359. 

Conn.—Noll v. Moran, 109 A 241, 94 
Conn. 452. 

Fla.—Florida Land Inv. Co. v. Wil¬ 
liams, 91 So. 177, 83 Fla. 251. 
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Ky.—Domestic Life & Accident Ins. 
Co. v. Smith, 82 S.W.2d 293, 259 
Ky. 158—Butcher v. Corbin Hard¬ 
ware & Furniture Co., 51 S.W.2d 
931, 244 Ky. 632. 

Me.—Bradford v. Davis, 56 A.2d 68, 
143 Me. 124. 

Minn.—Strand v. Thomas, 216 N.W. 
244, 173 Minn. 611. 

Mo.—State ex rel. May Department 
Stores Co. v. Haid, 38 S.W.2d 44, 
327 Mo. 567. 

Bank of Tupelo, Miss. v. Stonum, 
281 S.W. 110, 220 Mo.App. 152—Orr 
v. Russell, App., 240 S.W. 1096. 

Nev.—Taylor v. Taylor, 72 P.2d 1105, 
58 Nev. 149. 

Or.—Shaughnessy v. Kimball, 212 P. 
483, 106 Or. 484, motion denied 213 
P. 135, 106 Or. 587. 

Philippine.—Garcia De Lara v. Gon¬ 
zalez De Lara, 2 Philippine 294, 

Tenn.—Stokes v. Stokes, 6 Tenn.App. 
302—Cobble, Adm'r v. Internation¬ 
al Agricultural Corp., 2 Tenn.App. 
356. 

State v. Van Huffaker, 7 Tenn. 
Civ.App. 1. 

Tex.—Pelton v. Cooke, Civ.App., 209 
S.W.2d 398, error refused no re¬ 
versible error—Whatley v. Davis, 
Civ.App., 116 S.W.2d 466—Waring 
v. Waring, Civ.App., 43 S.W.2d 611. 

Utah.—Johnston v. Geary, 33 P.2d 
757, 84 Utah 47—Inland Engineer¬ 
ing & Construction Co. v. Maryland 
Casualty Co., 290 P. 367, 76 Utah 
435. 

Va.—Virginia Home for Incurables v. 
Coleman, 178 S.E. 908, 164 Va. 230 
—Shenandoah Milling Co. v. Phos¬ 
phate Products Corporation, 171 & 
E. 681,161 Va. 642. 
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states where it is used as a summary mode of re¬ 
view, as discussed supra § 24, to present in clear 
and specific phrasing the issues of law to be con¬ 
sidered by the appellate court. 87 Although the 
function of a bill of exceptions is not necessarily 
limited to questions raised on the trial of the ac¬ 
tion, 88 it cannot be used to bring up the whole 
case, 89 but must be confined to some particular point 
or question to which exception was taken pending 
the trial, 90 and present only the facts relating to the 
questions of law which it is wished to have re¬ 
viewed. 91 The saving of an exception is the sub¬ 
stantial thing and the filing of a bill its formal ex¬ 
pression. 91 - 5 

§ 805. Exclusiveness of Remedy 

A bill of exceptions may be the exclusive means of 
presenting for review matters which are not properly a 
part of the record, where not otherwise provided by stat¬ 
ute. 

Generally, a bill of exceptions is still appropriate 
in those states following the common law, where it 
is not otherwise provided by statute; 92 and, where 


no other method has been provided, it may be the 
exclusive means of presenting matters which would 
not otherwise be available in the appellate court. 98 
However, as discussed supra § 800, in many juris¬ 
dictions various substitutes have been adopted, 
such as “case-made,” “case on appeal,” “statement 
of facts,” etc. The exclusiveness of the summary 
statutory remedy of review on bill of exceptions 
alone, without writ of error or an appeal in the 
nature thereof, has been heretofore considered in 
§ 24. 

§ 806. Statutory Provisions 

The right to a bill of exceptions is in all cases meas¬ 
ured and defined by statute; and ordinarily statutes re¬ 
lating to bills of exception are liberally construed. 

Bills of exceptions are purely of statutory origin, 
as discussed supra § 803, and the right thereto is in 
all cases measured and defined by statute. 93 - 50 Al¬ 
though there are some authorities which favor a 
strict construction of statutes relating to bills of 
exceptions, 94 it is generally held that such statutes 


W.Va.—Collar v. McMullin, 150 S.E. 
2, 107 W.Va. 645—Penix v. Grafton, 
103 S.E. 106, 86 W.Va. 278. 

4 C.J. p 217 note 68, p 556 note 42. 

Similar statements of rale 

(1) Office of a bill of exceptions is 
to make part of the record such mat¬ 
ters as occur during the trial which 
do not appear on the order book of 
the court. 

Ky.—Westcott v. Mansbach, 133 S.W. 
2d 531, 280 Ky. 431. 

(2) Office of a bill of exceptions 
is to put decision objected to on the 
record in such a way that reviewing 
court may be advised of point de¬ 
cided. 

Ohio.—State ex rel. Turner Printing 
Machinery v. Westropp, 89 N.E.2d 
578, 152 Ohio St. 386. 

(3) Ordinary office of an excep¬ 
tion is to bring before an appellate 
court an error committed in an in¬ 
ferior court in the exercise of its ju¬ 
risdiction. 

R.I.—White v. White, 36 A.2d 661, 
70 R.I. 48, 151 A.L.R. 1374. 

Testimony 

One of the principal purposes of a 
bill of exceptions is to bring on the 
record the testimony in the case. 

Ark.—Wolford v. Leggett, 157 S.W.2d 
196, 203 Ark. 457.' 

rinding on appeal 

On writ of error brought in mat¬ 
ters of law only, a bill of exceptions 
serves the function of a finding on 
appeal. 

Conn.—Amato v. Campano, 105 A.2d 
185, 141 Conn. 247. 


cited in Spurlock v. J. T. Knight & 
Son, 18 So.2d 685, 687, 246 Ala. 33. 
Me.—Mac Motor Sales v. Pate, 90 A. 
2d 460, 148 Me. 72—Dodge v. Bard- 
sley, 169 A. 306, 132 Me. 230. 

88. N.J.—Defiance Fruit Co. v. Fox, 
70 A. 460, 76 N.J. 482. 

4 C.J. p 218 note 72. 

Matters to which bill extends 

As pointed out by Lord Coke the 
bill extends “not only to all pleas 
dilatory and peremptory, &c. and 
• . . to prayers to be received, 

oier of any record or deed, and the 
like, but also to all challenges of any 
jurors, and any material evidence 
given to any jury, which by the court 
is over-ruled.” 

2 Coke Inst, p 427. 

N.J.—Ford v. Potts, 6 N.J.Law 388. 

89. Mo.—State v. Wooldridge, 91 S. 
W. 125, 192 Mo. 12. 

4 C.J. p 217 note 71. 

90. Md.—Fleischman Transfer Co. v. 
Egli, 164 A. 228, 163 Md. 663. 

4 C.J. p 217 note 69. 

91. N.H.—Cohen v. Pienkowski, 144 
A. 263, 83 N.H. 586. 

N.T.—Moran v. Rainbow Appliance 
Corporation, 233 N.T.S. 522, 225 
App.Div. 587. 

4 C.J. p 217 note 70. 

91.5 Mass.—Hacking v. Coordinator 
of Emergency Relief Dept, of New 
Bedford, 48 N.E.2d 41, 313 Mass. 
413—Lawrence v. Board of Regis¬ 
tration in Medicine, 132 N.E.2d 
174, 239 Mass. 424. 

92. Pa.—Commonwealth v. Arnold, 
29 A. 270, 161 Pa. 320. 

4 C.J. p 216 note 61. 
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rinding of fact is not substitute 
Tenn.—Cox v. Farley, 15 Tenn.App. 
344. 

93. Mass.—Moran v. Murphy, 118 N. 
E. 915, 230 Mass. 5. 

Vt.—Fire Dist. No. 1 of Town of Bar- 
re v. Graniteville Spring Water Co., 
150 A. 459, 102 Vt. 511. 

4 C.J. p 216 note 62. 

93.50 Me.—Bradford v. Davis, 56 A. 
2d 68, 143 Me. 124—Borneman v. 
Milliken, 106 A. 345, 118 Me. 168— 
Nissen v. Flaherty, 105 A. 127, 117 
Me. 534. 

Neb.—Neighbors & Danielson v. West 
Nebraska Methodist Hospital, 74 
N.W.2d 854, 162 Neb. 33. 

Cases in which allowable as depend¬ 
ent on statute see infra § 807. 
Mandatory provisions 

Provisions of the statute with re¬ 
spect to bill of exceptions are manda¬ 
tory and a compliance therewith is 
necessary to give the supreme court 
jurisdiction to decide Questions 
sought to be raised by the excepting 
party. 

Vt.—Grover v. John Hancock Mut. 
Life Ins. Co., 125 A.2d 571. 

Statute prescribing procedure in 
prosecuting bill of exceptions to su¬ 
preme court is jurisdictional. 

B.I.—Frappier v. Frappier, 10 A. 2d 
340, 64 R.I. 54. 

Where appeal was on judgment 
roll alone, statute relating to prepara¬ 
tion of a bill of exceptions was not 
applicable. 

Cal.—Golden Arrow Mines v. Hick¬ 
man, 88 P.2d 160, 31 C.A.2d 419. 

94. Ala.—Naro v. State, 101 So. 666, 
212 Ala. 5. 


87. Ala.—Corpus Juris Secundum 
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are remedial in their nature and must be liberally 
construed. 95 This rule of liberal construction has 
been applied to provisions relating to the time and 
manner of settling the bill, 96 and for the prepara¬ 
tion and filing of bills of exceptions. 97 General 
rules of construction apply in determining whether 
such statutes are amended or repealed. 97 * 5 The pro¬ 
visions of formerly governing statutes may be in¬ 
corporated in rules of court relating to bills of ex¬ 
ceptions. 97 * 10 

Statutes relating to bills of exceptions have been 
held to apply with reference to appellate proceed¬ 
ings pending at the time of the passage of the stat¬ 


ute. 98 

Constitutionality . Statutes regulating bills of ex¬ 
ceptions, when not in contravention of constitu¬ 
tional provisions, ordinarily are valid. 98 * 5 It is 
generally held that statutes simplifying formalities 
in bills of exceptions do not contravene a constitu¬ 
tional provision separating legislative and judicial 
powersand, when the constitution provides that 
an appeal may be taken by a bill of exceptions, a 
statute requiring settling of a bill is not unconsti¬ 
tutional, not depriving an appellant of any right, 
but merely regulating the proper exercise there¬ 
of. 1 


2. Cases in Which Allowable 


§ 807. In General 

Generally, the bill of exceptions can be employed only 
in proceedings for the review of civil cases brought in 
courts following the common law, unless the use of such 
remedy has been extended by statute. 

The Statute of Westminster II which first orig¬ 
inated bills of exceptions, as discussed supra § 803, 
was applicable only to civil cases sued in courts fol¬ 
lowing the common law, 2 and, therefore, such bills 
cannot ordinarily be used in cases or courts not 


within the contemplation of that statute, 3 unless its 
use has been extended to other cases by special stat¬ 
utory enactment; 4 and a right to have a bill of ex¬ 
ceptions will not be implied from a mere grant of 
the privilege of instituting proceedings in error. 5 
Accordingly, the rule generally prevailing is that, 
unless a statute provides otherwise, a bill of ex¬ 
ceptions does not lie to rulings made in a case after 
verdict, 6 or on a motion for new trial. 7 It has also 
been held that it is not permissible in a bill of ex- 


R.I.—Frigon v. Warner, 97 A.2d 276, 
80 R.I. 363. 

4 C.J. p 216 note 65. 

95. Ind.—Wolf Hotel Co. v. Parker, 
158 N.E. 294, 87 Ind.App. 333. 

Tex.—-Alamo Iron Works v. Prado, 
Civ.App., 220 S.W. 282. 

4 C.J. p 216 note 64. 

96. Ohio.—Beebe v. State, 139 N.E. 
156, 106 Ohio St. 75. 

4 C.J. p 217 note 66. 

97. Mo.—State v. Taylor, 114 S.W. 
1029, 134 Mo.App. 430. 

97.5 Settlement and authentication 
Statutes relating to settlement and 
authentication of bills of exception 
were held not abrogated by statute 
authorizing supreme court to pre¬ 
scribe rules, practice, and procedure 
in actions at law and suits in equity 
pending in supreme court. 

Fla.—City of Hollywood v. Bair, 171 
So. 237, 126 Fla. 413. 

Time for filing 

Provision of the statute fixing time 
for filing bills of exception in ap¬ 
peals from district court, that all 
laws in conflict therewith were re¬ 
pealed, was not intended to repeal 
statute providing special rules of 
practice in civil district courts in 
counties having two or more district 
courts with civil jurisdiction only. 
Tex.—Walker Avenue Realty Co. v. 
Alaskan Fur Co., Civ.App., 123 S. 
W.2d 999. 


97.10 Tex.—Peurifoy v. Wiebusch, 
Civ.App., 174 S.W.2d 619. 

98. Ga.—Alexander v. Chipstead, 111 
S.E. 552, 152 Ga. 851. 

Tex.—Texas Refining Co. v. Alexan¬ 
der, Civ.App., 202 S.W. 131. 

4 C.J. p 190 note 89. 

98.5 Statute prescribing time for fil¬ 
ing held not invalid 
Tex.—Traders & General Ins. Co. v. 
Roberts, Civ.App., 93 S.W.2d 1203. 

99. Fla.—Kidd v. City of Jackson¬ 
ville, 128 So. 31, 99 Fla. 1023. 

Md.—Savage Mfg. Co. v. Magne, 139 
A. 570, 154 Md. 46. 

1. Nev.—Rickey v. Douglas Milling 
& Power Co., 205 P. 328, 45 Nev. 
341. 

2. Ky.—Corpus Juris cited in Miller 
v. Tartar, 54 S.W.2d 606, 607, 246 
Ky. 52. 

Miss.—Vicksburg, etc., R. Co. v. Rags¬ 
dale, 51 Miss. 447. 

N.J.—Van Waggoner v. Coe, 25 N.J. 
Law 197. 

4 C.J. p 218 note 78. 

3. Neb.—Moline, etc., Co. v. Curtis, 
57 N.W. 161, 38 Neb. 520. 

4 C.J. p 218 notes 75, 76. 

Summary proceedings 
Since St. Westminster II gives the 
bill of exceptions only in a trial ac¬ 
cording to the course of the common 
law, it will not lie in summary pro¬ 
ceedings. 


Pa.—Haines v. Commonwealth, 99 Pa. 
410. 

4 C.J. p 219 note 89. 

4. Mich.—Shannon v. People, 5 Mich. 
36. 

4 C.J. p 218 notes 81, 82. 

5. Neb.—Hopkins v. Scott, 57 N.W. 
391, 38 Neb. 661. 

4 C.J. p 218 note 83. 

6. Conn.—Jump v. Ensign-Bickford 
Co., 167 A. 90, 117 Conn. 110—Gans 
v. L. Olchin & Co., 145 A. 751, 109 
Conn. 164, 63 A.L.R. 428. 

4 C.J. p 218 note 79. 

Denial of motion in arrest of judg¬ 
ment should not be made the subject 
of exception. 

Md.—Montgomery Bus Lines v. 

Diehl, 148 A. 453, 158 Md. 233. 
Motion to vacate or arrest judgment 
Under statute, on motion to annul, 
vacate, or arrest a judgment, a bill 
of exceptions may be signed and cer¬ 
tified as part of the record and an ap¬ 
peal taken as in any other action. 
Ala.—Hall v. First Bank of Cross- 
ville, 72 So. 171, 196 Ala. 627. 
Rulings in settling original bill 
A bill of exceptions to rulings made 
in settling the original bill will not 
be considered. 

Or.—Schmid v. Thorsen, 170 P. 930, 
89 Or. 575, motion denied 175 P. 74, 
89 Or. 575. 

7. Tex.—Rhoades v. El Paso & S. W. 
Ry. Co., Civ.App., 230 S.W. 481. 

4 C.J. p 218 note 80. 
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ceptions to assign error on the findings made by an 
auditor. 7 - 5 

The use of a bill of exceptions is not, however, 
confined to jury trials ; 8 and in one state the Statute 
of Westminster II is liberally construed as extend¬ 
ing to collateral motions, such as to set aside a 
sheriff's sale. 9 Where so provided by statute, a bill 
of exceptions is proper on an appeal from a judg¬ 
ment in a proceeding for a writ of prohibition. 9 - 5 

§ 808. Special Statutory Proceedings 

A bill of exceptions cannot be used in special statu¬ 
tory proceedings unknown to the common law, unless ex¬ 
pressly made applicable thereto. 

Unless such use is expressly authorized by stat¬ 
ute, a bill of exceptions does not lie in special 
statutory actions unknown to the common law; 10 
and, if allowed by the court in such a proceeding, it 
is nothing more than a mere voluntary return of a 
state of facts, and does not bind the adverse par¬ 
ty. 11 Accordingly it cannot be used in proceedings 
for certiorari, in the absence of statute authorizing 
it. 12 In some jurisdictions, however, it has been 
held to be the common practice to settle bills of ex¬ 
ceptions in special proceedings, where there has 
been a trial on an issue of fact, under authority of 
a statute allowing bills of exceptions to parties to 
an “action.” 12 - 5 

§ 809. Interlocutory Decisions 

Unless otherwise provided by statute, a bill of ex¬ 
ceptions ordinarily cannot be used to present an inter¬ 
locutory decision for review when there is no right to 
maintain an appeal or writ of error because of the lack 
of a final disposition of the case. 

Where a bill of exceptions is used not as an in¬ 
dependent mode of review, but in connection with 
review proceedings by way of appeal or writ of er¬ 
ror, it cannot be used to present an interlocutory 
decision for review when there is no right to main¬ 


tain an appeal or writ of error because of the lack 
of a final disposition of the case. 13 Likewise where 
a bill of exceptions may be used as a summary stat¬ 
utory remedy, as discussed supra § 24, review of an 
interlocutory decision may be so obtained only 
where it is authorized by statute, as considered 
supra §§ 92, 93. A bill of exceptions is neither nec¬ 
essary nor proper to bring up affidavits or written 
evidence on which an interlocutory decision is 
based, where another method is provided for mak¬ 
ing such papers a part of the record on appeal. 14 
If, however, the order involved is one which strikes 
the affidavits from the files, a bill of exceptions may 
be used to set forth the contents of the affidavits for 
consideration by the appellate court. 15 

§ 810. Decisions of Quasi-Judicial Tribunals 

Ordinarily a bill of exceptions cannot be used in pro¬ 
ceedings to review the Judgment of a quasi-judicial tri¬ 
bunal, if not expressly authorized. 

As a rule, a bill of exceptions cannot be used in 
proceedings to review judgments rendered by quasi¬ 
judicial boards especially constituted by statute* 
unless express authority therefor is granted by stat¬ 
ute. 16 

§ 811. Decisions of Courts of Inferior Juris¬ 
diction 

A bill of exceptions ordinarily cannot be used in pro¬ 
ceedings to review decisions of courts of inferior juris¬ 
diction, where such procedure is not authorized. 

Unless expressly authorized by statute, a bill of 
exceptions cannot be used in proceedings for the 
review of the decision of an inferior court not of 
record. 17 

§ 812. Proceedings in Intermediate Courts 

A bill of exceptions cannot be used In proceedings to 
review the decision of an intermediate court of review,, 
where not expressly authorized by statute. 


7.5 Ga.—Sengstacke v. American 
Missionary Ass’n, 26 S.E.2d 891, 
196 Ga. 539. 

8. Md.—Nesbitt v. Dallam, 7 Gill & 
J. 494, 28 Am.D. 236. 

4 C.J. p 206 note 96 [d], p 219 note 87. 

9. Md.—Nesbitt v. Dallam, supra. 

9.5 Ala.—Glazner v. Jenkins, 186 So. 
475, 237 Ala. 262. 

10. Kan.—Humbarger v. Humbarger, 
83 P. 1095, 72 Kan. 412, 115 Am.S.R. 
204. 

4 C.J. p 218 note 84. 

11. N.J.—Moore v. Hamilton, 24 N.J. 
Law 532. 

12. Ala.—Corpus Juris Secundum 
cited in Baker v. Denniston-Boy- 


kin Co., 17 So.2d 148, 152, 245 Ala. 
407. 

N.J.—Van Waggoner v. Coe, 25 N.J. 
Law 197. 

4 C.J. p 218 note 86. 

12.5 Wis.—In re Henry S. Cooper, 
Inc., 2 N.W.2d 866, 240 Wis. 377. 

13. Ga.—Jackson v. State, 76 Ga. 
551. 

Mass.—Safford v. Knight, 117 Mass. 
281. 

4 C.J. p 219 note 90. 

Judgment granting new trial re¬ 
quires direct exception within fifteen 
days thereof and is not an interlocu¬ 
tory judgment with respect to second 
trial and cannot he excepted to as 
such in a bill of exceptions to a de¬ 
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nial of a motion for new trial on sec¬ 
ond trial. 

Ga.—Piel v. Snow’s Laundry & Dry 
Cleaning Co., 88 S.E.2d 628, 92 Ga. 
App. 411. 

14. Cal.—Caulfield v. Doe, 45 C. 221.. 
Mont.—Arnold v. Sinclair, 29 P. 1124,. 

12 Mont. 248. 

4 C.J. p 219 notes 91, 92. 

15. Cal.—Gay v. Torrance, 145 C. 144, 
78 P. 540. 

16. Miss.—Jane v. Alley, 1 So. 497, 
64 Miss. 446. 

4 C.J. p 219 note 93. 

17. Neb.—Vlasek v. Wilson, 62 N.W. 
245, 44 Neb. 10. 

4 C.J. p 219 notes 94, 95, 
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Since a bill of exceptions from a court which was 
a court of review only, or from a court in the ex¬ 
ercise of its jurisdiction as a court of errors, was 
not authorized either under the common law or 
under the Statute of Westminster II (St.Edw.I c 
31), such a bill usually cannot be used in proceed¬ 
ings for the review of the decision of an inter¬ 
mediate appellate court unless expressly authorized 
by statute. 18 

§ 813. Review of Matters of Fact or Discre¬ 
tion 

Matters of fact or discretion not subject to review 
cannot be presented by bill of exceptions where there is 
no special statutory provision authorizing the bringing 
up of such matters. 


APPEAL & ERROR §§ 812-814 

On summary proceedings for review by way of 
bill of exceptions alone, questions of fact or matters- 
resting within the discretion of the trial court can¬ 
not ordinarily be reviewed, as discussed infra § 
1476; and, under the Statute of Westminster II 
(St.Edw.I c 31) or similar statutes, a bill of ex¬ 
ceptions can generally be used to present only points 
of law relating to matters not within the discretion 
of the lower court at least, where there is no right 
to have matters of fact or discretion reviewed and 
there is no special statutory provision authorizing 
the bringing up of such matters. 19 In other words, 
bills of exceptions lie only to rulings on questions of 
law and not to findings on questions of fact, 19 - 5 
and a bill of exceptions is not appropriate on an ap¬ 
peal of questions of law and fact. 19 - 10 


3. Form: of Bill and Number Required 


§814. Form in General 

A bill of exceptions ordinarily may and must be in 
the form prescribed by statute or rule of court, but the 
courts will look with indulgence on technical defects or 
defects in mere matters of form. 

Although a bill of exceptions, in its form and 
requisites, may be more or less dependent on certain 


fundamental rules, which have been evolved under 
the Statute of Westminster II or similar statutes, 
so that they may be regarded as a part of the com¬ 
mon law, 20 the bill of exceptions ordinarily may 
and must be in the form prescribed by the ap¬ 
plicable statute or rule of court. 21 However, a 
bill at variance with the form prescribed is not 


18. Colo.—Akron Bank v. Dole, 48 
P. 1044, 24 Colo. 94. 

Ill.—Hall v. Royal Neighbors of 
America, 83 N.E. 145, 231 Ill. 185. 
Mo.—Corpus Juris quoted in State v. 

Haid, 38 S.W.2d 44, 49, 327 Mo. 567. 
4 C.J. p 219 note 97. 

Use of bill where trial in intermedi¬ 
ate court is de novo see supra § 
778. 

19. Me.—Public Loan Corp. v. Bod- 
well-Leighton Co., 89 A.2d 739, 148 
Me. 93. 

N.H.—Woodsville Fire Dist. v. Cray, 
187 A. 478, 88 N.H. 264. 

N.Y.—Moran v. Rainbow Appliance 
Corporation, 233 N.Y.S. 522, 225 
App.Div. 587. 

4 C.J. p 217 note 70, p 219 note 99, p 
220 notes 1, 2. 

Review of discretion and questions 
of fact see infra §§ 1583-1675. 
Decision or declaration of law 
Unless decision complained of is on 
a matter which appears on the face 
of the record, appellant may demand 
a bill of exceptions in all cases of er¬ 
ror in law occurring in a civil com¬ 
mon-law cause in the court below, in 
respect of any decision or declara¬ 
tion of law by which the jury were 
influenced or counsel controlled. 
Md.—Hayes v. Wills Dairy, 42 A.2d 
669, 184 Md. 672. 

Necessity of ruling 

In suit to enjoin construction of of¬ 
fice building in district zoned for 
residential use, where trial court had 


made order dissolving all restraining I 
orders, and then later, during same 
term, vacated such order, there had 
been no ruling by trial court and 
there was nothing for plaintiffs to 
except to, and trial court did not err 
in refusing to sign bill of exceptions. 
Ga.—Orr v. Moore, 86 S.E.2d 219, 211 
Ga. 413. 

19.5 Me.—Profenno v. Community 
Oil Co., 107 A.2d 772—Bryne v. 
Bryne, 196 A 402, 135 Me. 330. 

19.10 Ohio.—Guardianship of Koll- 
meyer, App., 113 N.E.2d 122—In re 
McCoy, App., 70 N.E.2d 121. 

20. Ind.—Coffin v. McClure, 23 Ind. 
356. 

4 C. J. p 222 note 21. 

21. Cal.—Fairbanks, Morse & Co. v. 
Strother, 265 P. 992, 90 C.A 410. 

Me.—Dolloff v. Gardiner, 91 A2d 320, 
148 Me. 176. 

Tex.—Saros v. Strickland, Civ.App., 
148 S.W.2d 865, error dismissed, 
judgment correct. 

4 C.J. p 222 note 23, p 223 note 25. 
Transcript of proceedings 

(1) Where authorized by statute 
the bill of exceptions may be in the 
form of a certified transcript of the 
evidence and record. 

Nev.—State v. Second Judicial Dist. 
Court in and for Washoe County, 
278 P. 363, 51 Nev. 412. 

(2) In Oregon, under a statute pro¬ 
viding: “No particular form of ex- 

| ceptions shall be required. The ob- | 
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jection shall be stated, with as much 
evidence, or other matter, as is nec¬ 
essary to explain it, but no more; 
Provided, however, that the bill of 
exceptions may consist of a tran¬ 
script of the whole testimony and 
all of the proceedings had at the tri¬ 
al, including the exhibits offered and 
received or rejected, the instructions 
of the court to the jury, and any oth¬ 
er matter material to the decision of 
the appeal,” a bill of exceptions may 
be certified in the form of a tran¬ 
script of the proceedings at the triaL 
Or.—Thomsen v. Giebisch, 186 P. 10 r 
95 Or. 118—Farmers' & Fruit- 
Growers' Bank v. Davis, 184 P. 275, 
93 Or. 655—Horst v. Columbia Con¬ 
tract Co., 174 P. 161, 89 Or. 344— 
Malloy v. Marshall-Wells Hard¬ 
ware Co., 173 P. 267, 90 Or. 303, af¬ 
firmed 175 P. 659, 90 Or. 303, sec¬ 
ond rehearing denied 176 P. 589, 90 s 
Or. 303. 

(3) Prior to this it was held that 
a bill in the form of a transcript of 
the proceedings would be considered 
only for the purpose of passing on a 
judgment of nonsuit or the direction 
of a verdict at the close of all ths 
evidence. 

Or.—Mishler v. Edmunson, 164 P. 
718, 84 Or. 555—Oliver v. Grande- 
Ronde Grain Co., 142 P. 541, 72 Or. 
46. 

Exceptions held sufficient 
Me.—Briola v. J. P. Bass Pub. Co., 25 
A.2d 489, 138 Me. 344. 
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necessarily insufficient. 22 The courts will look with 
indulgence on technical defects or defects in mere 
matters of form; 23 and, under some statutes, no 
particular form is necessary if the fundamental 
elements of a bill of exceptions are present. 24 When 
oral testimony is heard in an equity case, a bill of 
exceptions must be prepared in the same manner as 
required in common-law cases, 24 - 5 and the suffi¬ 
ciency of bills of exceptions to findings and decrees 
of courts of probate is determined by the same rules 
of law as in other civil cases. 24 - 10 


Under the Statute of Westminster II and similar 
statutes, a bill of exceptions should usually be so 
framed and signed as clearly to show that it was 
intended as a bill of exceptions. 25 It should assign 
the errors relied on in such manner as to make the 
case intelligible to the reviewing court, 26 and ex¬ 
clude any reasonable hypothesis on which the deci¬ 
sion of the trial court can be sustained. 27 Nothing 
should be left to inference or implication, 28 and 
each matter of exception should be set forth sepa¬ 
rately, to avoid confusion and uncertainty as to 
the nature of the alleged error. 28 - 5 The bill should 


22. Ga.—City of Macon v. Ries, 179 
S.E. 529, ISO Ga. 371. 

Md.—Frantz v. Lane, 182 A. 337, 169 
Md. 703. 

Utah.—Stubbs v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 
150 P.2d 7S3, 106 Utah 539. 

4 C.J. p 223 note 26. 

Statute against dismissals for viola¬ 
tion of court rules 
Under statute providing that no 
case should be dismissed for noncom¬ 
pliance with court rules, writ of er¬ 
ror would not be dismissed for non- 
compliance with the rule of the su¬ 
preme court requiring a one and 
one-quarter inch margin at the top 
of the page of the bill of exceptions 
and prohibiting single spacing of 
typewritten matter therein. 

Ga.—Baker v. Moore, 184 S.E. 729, 182 
Ga. 131. 

23. Ark.—Overton v. Lohmann, 55 S. 
W. 841, 67 Ark. 464. 

Miss.—Gordon v. Parker, 10 Miss. 
485. 

4 C.J. p 221 notes 11, 12. 

Preparation by different persons 
A bill of exceptions has been held 
not subject to fatal objection simply 
because it was in various handwrit¬ 
ings and prepared by different per¬ 
sons so that some question might be 
urged as to its authenticity. 

Ill.—Hansen v. U. S. Brewing Co., 70 
Xll.App. 265. 

24. Ind.—McMillan v. Plymouth 
Electric Light & Power Co., 123 N. 
E. 446, 123 Ind.App. 336. 

Ky.—Hobock v. Bramfield, 243 S.W.2d 
670. 

Tex.—Saros v. Strickland, Civ.App., 
148 S.W.2d 865, error dismissed, 
judgment correct—Kelly v. R-F 
Finance Corporation, Civ.App., 60 
S.W. 2d 1067—Waring v. Waring, 
Civ.App., 43 S.W r .2d 611—Wisdom 
v. Gwynn, Civ.App., 294 S.W. 917, 
reversed on other grounds Gwynn 
v. Wisdom, Com.App., 14 S.W.2d 
265, affirmed 30 S.W.2d 298, 119 Tex. 
320. 

4 C.J. p 222 note 22. 

Element to consider in determining 
sufficiency of informal bill 
In determining the sufficiency of 
an informal bill, the nature of the ac¬ 


tion excepted to must be taken into 
consideration. 

Tex.—Waring v. 'Waring, Civ.App., 
43 S.W. 2d 611—Morgan v. Maun¬ 
ders, Civ.App., 37 S.W.2d 791. 
Notation of exception to judgment on 
record 

Under a statute requiring no par¬ 
ticular form of a bill, and further 
providing that a party excepting to 
a judgment may cause his exception 
“to be noted on the record in the 
judgment entry," his request that an 
exception he so noted does not con¬ 
vert such record entry into a bill of 
exceptions. 

Tex.—De Zavala v. Scanlan, Com. 

App., 65 S.W.2d 489. 

Paper held to contain all essentials 
"A paper containing all of the evi¬ 
dence, motions, rulings thereon, and 
the instructions, and styled, ‘Defend¬ 
ant's Bill of Exceptions,’ was certi¬ 
fied by the trial judge as a bill of ex¬ 
ceptions, and a vacation order makes 
it a part of the record. That is suf¬ 
ficient.” 

Va.—Cochran v. Craig, 106 S.E. 633, 
640, 88 W.Va. 281. 

Statement of fact approved by court 
sufficient 

3STo form of words is necessary to 
a bill of exceptions, and a statement 
of fact approved by the trial court, 
of presentation of objections and of 
exceptions, relative to requested in¬ 
structions, all before submission of 
the general charge, is sufficient to 
constitute proper exceptions, as well 
as a bill of exceptions. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 

Whorton, Civ.App., 188 S.W. 949. 
24.5 Ky.—Hall v. Deskins, 252 S.W. 
2d 417. 

24.10 Me.—Sard v. Sard, 83 A.2d 286, 
146 Me. 46. 

25. Ala.—Weems v. Weems, 69 Ala. 
104. 

Mass.—Bourget v. Holmes, 8 N.E.2d 
356, 297 Mass. 25. 

4 C.J. p 222 note 24. 

26. Ga.—Georgia Minerals Co. v. Ta¬ 
tum, 127 S.E. 655, 160 Ga. 215. 

R.I.—Mingo v. Rhode Island Co., 109 
A. 81, 42 R.I. 543. 

4 C.J. p 220 note 5. 
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Different reasons in support of mo¬ 
tion 

Alleged exceptions which errone¬ 
ously purported to be exceptions to 
denials of different motions for di¬ 
rected verdict, but which in realty 
related to different reasons advanced 
in support of one motion for directed 
verdict, should not have been set out 
as different exceptions in bill of ex¬ 
ceptions. 

R.I.—Lancaster v. Marshall, 34 A. 2d 
718, 69 R.I. 422. 

Exceptions held sufficient 
Me.—Denaco v. Blanche, 90 A.2d 707, 
148 Me. 120. 

27. Tex.—Oilbelt Motor Co. v. Hin¬ 
ton, Civ.App., 11 S.W.2d 338. 

4 C.J. p 220 note 6. 

If lack of justifiable grounds is ap¬ 
parent from the nature of the trial 
court’s action, it may not be neces¬ 
sary that the bill of exceptions nega¬ 
tive the existence of facts or matters 
which would justify the action. 

Tex.—Morgan v. Maunders, Civ.App., 
37 S.W.2d 791. 

28. Tex.—San Antonio & A. P. Ry. 
Co. v. Lester, Civ.App., 84 S.W. 401, 
reversed on other grounds 89 S.W. 
752, 99 Tex. 214. 

28.5 Me.—Dodge v. Bardsley, 169 A. 
306, 132 Me. 230. 

R. I.—Frappier v. Frappier, 10 A.2d 
340, 64 R.I. 54—Keefe v. United 
Elec. Rys. Co., 195 A. 599, 59 R.I. 
423—Gill v. Laquerre, 152 A. 795, 
51 R.I. 158—Fainardi v. Pausata, 
123 A. 689, 45 R.I. 462. 

S. C.—St. Andrews Evangelical Lu¬ 
theran Church, of Columbia, S. C., 
v. St. Andrews Evangelical Lu¬ 
theran Church of Columbia, S. C., 
73 S.E.2d 845, 223 S.C. 9—Dorn v. 
Stidham, 137 S.E. 331, 139 S.C. 66. 

Tex.—Lubbock Nat. Bank v. Nickels, 
Civ.App., 63 S.W.2d 764. 

Vt.—Hunt v. Paquette, 148 A. 752, 102 
Vt. 403. 

4 C.J. p 224 note 41. 

Bills held insufficient 

(1) Where the issue as to fees 
payable to a receiver and attorneys 
was tried by the court and specified 
sums were separately awarded, a bill 
of exceptions, excepting to the “rul- 
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contain a general prayer that the exceptions be al¬ 
lowed by the trial judge, 29 and, if it is so provided, 
it should contain a prayer for relief of errors. 30 

Although it has been said that the better practice 
now is to recite the actual date on which the bill is 
signed, 31 it was apparently the common-law prac¬ 
tice to insert the date of the trial or the time when 
the exceptions were actually taken as the date of 
the signing and sealing of the bill of exceptions. 32 

The bill must be complete when it receives the 
signature of the judge, so that there is no further 
discretion relative thereto. 33 

It is not good practice to certify bills through por¬ 
tions of which lines have been drawn, 34 although 
interlineations and erasures in the bill are not 
alone ground for dismissing the appeal. 35 

Completeness and incorporation by reference . A 
bill of exceptions should be so far complete in itself 
that it either directly sets out the facts on which it 
is founded or does so by referring to some other bill 
or part of the record in the same case which defi¬ 
nitely states such facts. 36 If separate bills of ex¬ 
ceptions are taken, each must be complete in itself; 
as the appellate court will not refer to any subse¬ 
quent bill to supply deficiencies in the first, 37 un¬ 
less such bills are connected by references contained 
within themselves. 38 However, a reference in a 
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bill to evidence set out in a bill in another case 
does not incorporate such evidence in the bill; 39 
nor will a reference to the written opinion of the 
court below, 40 or to the statement of facts, 41 aid 
an incomplete bill. In other words, the general 
rule is that the facts stated in a first bill of excep¬ 
tions cannot be noticed by an appellate court in 
considering another, unless the first bill is referred 
to in the second, and adopted as part of it. 42 

It is sometimes held, however, that the state¬ 
ment of facts in one bill will supply an omission in 
another bill when both are used on the same ap¬ 
peal, 43 and that the court may supply an omission 
in a bill of exceptions from another bill which con¬ 
tains all the evidence, and which was taken at the 
close of the trial, although the one makes no ref¬ 
erence to the other. 44 Furthermore, in case of 
successive appeals of the same case, it may not be¬ 
come necessary to include in a subsequent bill mat¬ 
ters shown by a prior bill. 45 

§ 815. Caption 

It is usually required that a bill of exceptions have 
a caption showing the court, cause, and nature of the 
instrument. 

A bill of exceptions, in order to be strictly regu¬ 
lar, should have a caption or introductory part 
showing that it is a bill of exceptions, 46 but it has 


ing and order of the court,” was in¬ 
sufficient. 

Ga.—Haley v. Commercial Nat. Bank 
of Macon, 94 S.E. 1013, 147 Ga. 555. 
(2) A bill of exceptions by words 
and figures: “(2) Exception to the 
ruling . . . refusing to grant 

. . . request to charge numbered 

1, 2, and 3, page 265, transcript,” of¬ 
fends against the requirement of the 
statute that a party prosecuting ex¬ 
ceptions state in his bill the excep¬ 
tions relied on “separately and clear¬ 
ly.” 

R.I.—Lucey v. Allen, 117 A 539, 44 
R.I. 379. 

29. R.I.—Fainardi v. Pausata, 123 
A. 689, 45 R.I. 462. 

30. Ga.—Durrence v. Cowart, 111 S. 
E. 403, 152 Ga. 793. 

31. Ill.—Woodbury v. Continental 
Casualty Co., 198 Ill.App. 560. 

32. Ill.—Woodbury v. Continental 
Casualty Co., supra. 

33. Ark.—Dozier v. Grayson-McLeod 
Lumber Co., 140 S.W. 7, 100 Ark. 
244. 

34. Ga.—Carter v. Johnson, 119 S.E. 
22, 156 Ga. 207. 

35. Ga.—Williams v. George, 30 S.E. 
751, 104 Ga. 599. 

4 C.J. p 221 note 10. 


36. Ga.—Ruffner v. Dunlop, 124 S.E. 
544, 32 Ga.App. 693. 

Utah.—Stubbs v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 150 
P.2d 783, 106 Utah 539. 

W.Va.—Walters v. Appalachian Pow¬ 
er Co., 84 S.E. 617, 75 W.Va. 676. 

4 C.J. p 220 note 3. 

Several documents 

It is not necessary that a bill of 
exceptions be contained in one docu¬ 
ment but parts of it may be in the 
form of exhibits, or in more than one 
document provided each such part is 
properly authenticated by the signa¬ 
ture of the trial judge and ordered 
to be made part of the bill of excep¬ 
tions. 

Tenn.—Fuson v. Cantrell, 166 S.W.2d 
405, 25 Tenn.App. 608—Cosmopoli¬ 
tan Life Insurance Co. v. Wood¬ 
ward, 7 Tenn.App. 394. 

Prior claim of exceptions 

Exceptions set out in claim of ex¬ 
ceptions filed prior to time when first 
bill of exceptions was filed were held 
entitled to consideration, where ex¬ 
pressly incorporated by reference in 
bill of exceptions as originally filed. 
Mass.—Graustein v. H. P. Hood & 
Sons, 200 N.E. 14, 293 Mass. 207. 

37. Md.—Bell v. State, 57 Md. 108. 

4 C.J. p 221 note 13. 
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38. Md.—Cooper v. Holmes, 17 A 
711, 71 Md. 20. 

4 C.J. p 221 note 14. 

39. Fla.—Hoodless v. Jernigan, 35 
So. 656, 46 Fla. 213. 

Neb.—Tecumseh Nat. Bank v. Best, 
70 N.W. 41, 50 Neb. 518. 

Va.—Brooke v. Young, 3 Rand. 106, 
24 Va. 106. 

4 C.J. p 221 note 15. 

40. Mo.—Mound City Paint, etc., Co. 
v. Shooting the Chutes Co., 74 Mo. 
App. 661. 

41. Tex.—Ailing v. Vander Stucken, 
Civ.App., 194 S.W. 443, error re¬ 
fused. 

42. Va.—Perkins v. Hawkins, 9 
Gratt. 649, 50 Va. 649. 

4 C.J. p 222 note 17. 

43. W.Va.—Arnold v. Hawkins, 90 
S.E. 678, 79 W.Va. 205. 

4 C.J. p 222 note 18. 

44. Md.—Baltimore, etc., R. Co. v. 
State, 30 Md. 47. 

Va.—Mathews v. Traders' Bank, 27 
S.E. 609. 

4 C.J. p 222 note 19. 

45. Wis.—Hill v. American Surety 
Co., 88 N.W. 642. 112 Wis. 627. 

4 C.J. p 222 note 20. 

46. Ind.—McMillan v. Plymouth 
Electric Light & Power Co., 123 N. 
E. 446, 70 Ind.App. 336. 



4A C.J.S, 


§§ 815-817 APPEAL & ERROR 


been held that a bill duly signed by the trial judge 
is sufficient as a bill of exceptions, even though it 
has no formal caption , 47 and even though it was 
denominated “a statement ,” 48 a “statement of the 
case ,” 49 “a statement on motion for new trial ,” 50 
or “a case and exceptions .” 51 Moreover, it has been 
held that, if a bill is regularly certified as apper¬ 
taining to the cause, it is no objection that it is 
not entitled of any court or cause . 52 

§ 816. Signature of Parties or Counsel 

A bill of exceptions must be signed by appellant or 
his counsel when so required by statute. 

Appellant or his counsel must sign the bill of 
exceptions when so required by statute . 53 In some 
jurisdictions this requirement may be waived , 54 


while in others where the signature is regarded as 
jurisdictional, the contrary has been held . 55 

§ 817. Number of Bills Required, and Use in 
Different Proceedings 

It is the usual practice to include all the exceptions 
taken on the trial in one bill called a general bill, and 
it is not necessary that a separate bill of exceptions be 
made to each ruling or decision. 

It was required under the early practice in a 
number of jurisdictions that each exception taken 
on the trial be written out and authenticated as a 
separate instrument , 56 called a special bill of excep¬ 
tions . 57 Although separate bills may still be used 
or be necessary in some jurisdictions under the 
proper circumstances , 58 it is now the usual practice 


W.Va.—Cochran v. Craig:, 106 S.E. 

633, 88 W.Va. 281. 

4 C.J. p 223 note 27. 

47. Ind.—Dennis v. State, 2 N.E. 
349, 103 Ind. 142. 

4 C.J. p 223 note 28. 

48. Cal.—People v. Crane, 60 C. 279. 
Idaho.—U. S. v. Alexander, 17 P. 746, 

2 Idaho (Hash.) 386. 

4 C.J. p 223 note 29. 

49. Cal.—Pease v. Fink, 85 P. 657, 3 
C.A. 371. 

50. Idaho.—U. S. v. Alexander, 17 P. 
746, 2 Idaho (Hash.) 386. 

51. U.S.—Herbert v. Butler, N.Y., 97 
U.S. 319, 24 L.Ed. 958. 

4 C.J. p 223 note 32. 

52. Ga.—Powell v. Smith, 174 S.E. 
341, 178 Ga. 737. 

City of East Point v. Christian, 
151 S.E. 42, 40 Ga.App. 633. 

4 C.J. p 223 note 33. 

53. Ga.—Bennett v. Bainbridge 

Farm Co., 162 S.E. 134, 173 Ga. 856 
—Smith v. Jones, 117 S.E. 246, 155 
Ga. 439—Lott v. City of Way cross, 
110 S.E. 217, 152 Ga. 237. 

Mass.—Bourget v. Holmes, 8 N.E.2d 
356, 297 Mass. 25. 

4 C.J. p 223 note 35. 

Place of signature 

Where the signature of counsel ap¬ 
pears on the next page after the end 
of the bill of exceptions, and is dated 
the same day the bill was certified, 
this is a sufficient signing thereof by 
■counsel. 

■Ga.—Harris v. Rood, 135 S.E. 492, 36 
Ga.App. 22. 

Typewritten signature 

A bill of exceptions, at the end of 
which the names of counsel for plain¬ 
tiff in error appear in typewriting, is 
sufficiently signed. 

Ga—Bell v. Pike, 140 S.E. 786, 37 Ga. 
App. 514—Bank of Ringgold v. 
Poarch, 117 S.E. 114, 30 Ga.App. 
102 . 

54 . Me.—Smith v. Frye, 14 Me. 457. 


55. Ga—Lott v. City of Waycross, 
110 S.E. 217, 152 Ga 237. 

Dismissal 

Bill of exceptions not signed by 
plaintiff in error or his counsel con¬ 
ferred no jurisdiction on reviewing 
court and was not amendable, and 
would be dismissed with or without 
motion for such purpose. 

Ga—Kyle v. Huiet, 17 S.E.2d 745, 193 
Ga. 202. 

56. Md.—Ellicott v. Martin, 6 Md. 
509, 61 Am.D. 327. 

4 C.J. p 223 note 37. 

57. Fla—Myrick v. Merritt, 22 Fla 
335. 

Miss.—Jackson v. State, 56 Miss. 311. 
4 C.J. p 223 note 38. 

58. Ga.—Turner v. Shackleford, 158 
S.E. 439, 43 Ga.App. 271. 

Tenn.—City of Nashville v. Fox, 6 
Tenn.App. 653. 

Tex.—Bewley Mills v. First Nat. 
Bank, Civ.App., 110 S.W.2d 201, er¬ 
ror dismissed. 

4 C.J. p 224 note 39. 

Zu Maryland 

(1) It seems to be well settled that 
the presentation of more than one 
question of law in one bill of excep¬ 
tions is erroneous. 

Md.—Pen Mar Co. v. Ashman, 136 A. 
640, 152 Md. 273—Lockerman v. 
Eastern Shore Trust Co., 126 A. 
140, 146 Md. 330—Brown v. Patter¬ 
son, 118 A, 653, 141 Md. 293—Mor¬ 
row v. Arthur, 106 A. 356, 138 Md. 
182—Stokes v. Wolf, 112 A. 566, 137 
Md. 393. 

4 C.J. p 225 note 46. 

(2) Essentially distinct proposi¬ 
tions must be embodied in distinct 
bills of exceptions. 

Md.—Ray v. Morse, 118 A. 62, 140 
Md. 529. 

4 C. J. p 225 note 47. 

(3) Thus each ruling on evidence 
must be made the subject of a sepa¬ 
rate bill of exceptions. 
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Md.—Eastern Shore Brokerage & 
Commission Co. v. Harrison, 118 A. 
192, 141 Md. 91—Nichols v. Meyer, 
115 A. 786, 139 Md. 450—Hamilton 
v. Hamilton, 102 A. 761, 131 Md. 
508. 

(4) Rulings on several prayers 
may he treated as a single act prop¬ 
erly covered by one bill of exceptions. 
Md.—Snyder & Blankfard Co. v. 

Farmers Bank of Tifton, 16 A.2d 
837, 178 Md. 601—Brown v. Patter¬ 
son, 118 A. 653, 141 Md. 293—Hall 
v. Albertie, 118 A. 189, 140 Md. 673 
—Ray v. Morse, 118 A, 62, 140 Md. 
529—Washington, B. & A. E. R. 
Co. v. Faulkner, 112 A. 820, 137 Md. 
451. 

4 C.J. p 225 note 48. 

(5) However, rulings on plaintiff’s 
and defendant’s requests are sepa¬ 
rate acts and should be set forth as 
two exceptions. 

Md.—Stokes v. Wolf, 112 A. 566, 137 
Md. 393—Fast v. Austin, 107 A. 540, 
135 Md. 1. 

(6) When two or more distinct ex¬ 
ceptions are recited in one bill of ex¬ 
ceptions, the court may decline to 
consider any such exceptions, al¬ 
though as a matter of practice the 
court generally considers one of 
them. 

Md.—Lockerman v. Eastern Shore 
Trust Co., 126 A. 140, 146 Md. 330 
—Stokes v. Wolf, supra—Morrow 
v. Arthur, 106 A. 356, 134 Md. 182. 

(7) While the inclusion of many 
questions and answers in one bill of 
exceptions is not to be encouraged, 
such exception will be considered, al¬ 
though some would not have been 
material in themselves, where all re¬ 
late to a matter as to which the ad¬ 
mission of some was reversible er¬ 
ror, especially where consideration 
of any one would result in the same 
conclusion reached on all, and a clear¬ 
ly erroneous ruling in another bill 
of exceptions was based on the same 
testimony. 
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to include all the exceptions taken on the trial in 
one bill called a general bill, and it is not necessary 
that a separate bill of exceptions be made to each 
ruling or decision, 59 although, as already noted 
supra § 814, it may be necessary to set forth each 
exception separately. 

A statute requiring all exceptions taken during 
the trial of a cause or issue before the same jury 
to be embraced in the same bill of exceptions is 
mandatory and permits but one bill for such ex¬ 
ceptions, 60 except in cases where a bystanders bill 
is properly prepared to correct deficiencies in a bill 
allowed by the court. 61 

Even where it is the usual practice to allow or 
require but one general bill of exceptions, this ex¬ 
tends only to exceptions taken during the trial of 
a cause or issue before the same judge or jury, 62 
and not to all exceptions taken during the pendency 
or progress of a cause in court. 63 Where the pro¬ 
ceedings in the case occur at two different terms, 
the proceedings of each term must be embodied in 
a separate bill of exceptions and filed as of the term 
to which it properly belongs. 64 So, also, if a party 
desires to have matters transpiring before different 
trial judges reviewed by the appellate court, such 
matters should be preserved by several bills of ex¬ 
ceptions, certified by the respective judges who 
heard the different matters in question. 65 A term 
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bill of exceptions may be taken at trial term to show 
matters which occurred prior to trial, and it is not 
essential that it be embodied in the final bill which 
covers the trial, 65 * 5 but it is better practice to have 
one bill of exceptions covering everything desired 
to be shown that transpired at one term, so that 
if term bills have been allowed previously during 
the same term, they may be embodied in one final 
bill of exceptions covering the whole term. 65 * 10 It 
has been held that, where a term bill of exceptions 
has been taken with reference to the proceedings 
before one judge on a plea in abatement, and there¬ 
after the cause is tried on the merits in a different 
county before a different judge, on appeal from the 
judgment on the merits the term bill of exceptions 
should be incorporated in the final bill when the 
same is allowed and signed by the judge trying 
the case on the merits. 66 

In attachment proceedings, the filing of two sep¬ 
arate bills of exceptions, one on the attachment 
branch of the case and the other as to the trial on 
the merits may be required. 67 

Separate bills for different parties . All parties 
to a single suit, whether they are suing or being 
sued individually or in representative capacities in 
the trial court, must be joined in the bill of ex¬ 
ceptions, 68 and a joint bill taken by two or more 
parties to an action is available to either. 69 


Md.—Murrell v. Culver, 118 A. 803, 
141 Md. 349. 

59. Ga.—McCrary v. Salmon, 15 S. 
E.2d 442, 192 Ga. 313—Wheeler v. 
Layman Foundation, 3 S.E.2d 645, 
188 Ga. 267—Kinney v. Crow, 199 
S.E. 198, 186 Ga. 851. 

Taylor v. Taylor, 159 S.E. 290, 43 
Ga.App. 472. 

R.I.—-Gill v. Laquerre, 152 A. 795, 51 
R.I. 158. 

W.Va.—Cochran v. Craig, 106 S.E. 

633, 88 W.Va. 281. 

4 C.J. p 224 note 40. 

Separate demurrers 

In action constituting but one case 
against two defendants as joint tort¬ 
feasors, plaintiff was not at liberty 
to bring case up to court of appeals 
piecemeal on two bills of exceptions, 
notwithstanding there was separate 
judgments sustaining separate de¬ 
murrers filed by defendants, but case 
should have been brought up by a 
single bill of exceptions. 

Ga.—Butler v. Lewman, 42 S.E. 98, 
115 Ga. 752. 

Moore v. Sanford, 34 S.E.2d 309, 
72 Ga.App. 499, followed in Moore 
v. Atlanta Journal Co., 34 S.E.2d 
312, 72 Ga.App. 503. 

60. Mo.—Klene v. St. Louis-San 
Francisco Ry. Co., , 9 £.W.2d 950, 

4A C. J.S.—45 


321 Mo. 162—Manthey v. Keller- j 
man Contracting Co., 277 S.W. 927, 
311 Mo. 147. 

Rees v. Burrell, 55 S.W.2d 1003, 
227 Mo.App. 618. 

4 C.J. p 225 note 49. 

On appeal from order granting mo¬ 
tion for new trial 

“This provision applies in an ap¬ 
peal from an order granting a new 
trial, and to the instant case, where¬ 
in the new trial is granted upon some 
of the grounds assigned as error in 
the motion.” 

Mo.—Manthey v. Kellerman Contract¬ 
ing Co., 277 S.W. 927, 311 Mo. 147. 

61. Mo.—Reynolds v. Grain Belt 
Mills Co., App., 59 S.W. 2d 744, 
transferred, see, 69 S.W.2d 947, 334 
Mo. 712, and remanded on other 
grounds 78 S.W.2d 124, 229 Mo.App. 
380. 

62. Mo.—Cantwell v. Columbia Lead 
Co., 97 S.W. 167, 199 Mo. 1. 

4 C.J. p 224 note 42. 

63. Mo.—Reynolds v. Grain Belt 
Mills Co., App., 59 S.W.2d 744, 
transferred, see, 69 S.W.2d 947, 334 
Mo. 712, and remanded on other 
grounds 78 S.W.2d 124, 229 Mo.App. 
380. 

[ 4 C.J. p 224 note 43. 
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Separate bills held allowable from 
judgment on motion for new trial 
and judgment on motion in arrest of 
judgment. 

Ga.—Smalling v. Cox, 159 S.E. 663, 
173 Ga. 192. 

64. Mass.—Brooks v. Shaw, 84 N.E. 
110, 197 Mass. 376. 

4 C.J. p 224 note 44. 

65. Vt.—Tucker v. Yandow, 135 A. 
600, 100 Vt. 169. 

4 C.J. p 225 note 45. 

65.5 Mo.—Robinson v. Field, 117 S. 
W.2d 308, 342 Mo. 778. 

65.10 Mo.—Robinson v. Field, supra. 

66. Mo.—In re Fields' Estate, 6 S.W. 
2d 68, 222 Mo.App. 1051. 

67. Mo.—Alexander v. Wade, 80 S.W. 
917, 107 Mo.App. 321. 

68. Ga.—Harrington v. Roberts, 7 
Ga. 510. 

Mont.—Cummings v. Reins Copper 
Co., 107 P. 904, 40 Mont 599. 

4 C.J. p 225 note 52. 

69. Neb.—Corpus Juris Secundum 
cited in In re Ray’s Estate, 236 P. 
2d 300, 303, 68 Nev. 492. 

N.Y.—People v. Foote, 271 N.Y.S. 681, 
241 App.Div. 846. 

4 C.J. p 225 note 53. 
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Where plaintiff and defendant both appeal, and 
exceptions of one party are contained in the bill of 
the other, it is generally unnecessaiy for the for¬ 
mer to file an additional bill containing such excep¬ 
tion, 70 although it has been indicated that, if both 
parties desire a review of the judgment, each must 
present a bill of exceptions. 71 A party whose peti¬ 
tion of intervention has been denied obtains a final 
adjudication as to himself and he must take a di¬ 
rect bill of exceptions alone, for he cannot tack 
his exception to a motion for a new trial made by 
other parties to the case below. 72 

Separate bills for different cases . Generally, 
where there are two or more suits in which the par¬ 
ties or some of them are different, the suits cannot 
be blended in one bill of exceptions. 72 If, however, 
the actions have been consolidated, one bill of ex¬ 
ceptions may be sufficient to present all the rulings 
complained of. 74 Indeed, it appears to be held that 
cases tried jointly but not consolidated or considered 


as one cause may be brought up in one bill of ex¬ 
ceptions if the issues are similar and the rights 
of each party are properly reserved in the bill; 75 - 
but there is other authority to the effect that sep¬ 
arate bills are necessary if the several cases are 
not consolidated but merely tried together. 76 

Use of same bill in different proceedings . Under 
statutory authority therefor a bill prepared for use 
on a motion for new trial may be used as a bill 
of exceptions on appeal from the final judgment if 
it complies with the statutory requirements, 77 al¬ 
though it could not properly be used on the motion 
for a new trial. 78 It has been held that a bill pre¬ 
pared and used by one of several parties in an ac¬ 
tion on a prior writ of error may be used by an¬ 
other on a subsequent writ of error in the same 
action, 79 and where an appeal from an order deny¬ 
ing defendant’s motion to terminate the proceedings 
was dismissed because the order was not appealable. 


70. Ark.—Beeson-Moore Stave Co. v. 
Clark County Bank, 254 S.W. 667, 
160 Ark. 385. 

Mo.—Tindall v. Marshall’s U. S. Auto 
Supply Co., 159 S.W.2d 302, 348 Mo. 
1189. 

Neb.—Neighbors & Danielson v. West 
Nebraska Methodist Hospital, 74 N. 
W.2d 854, 162 Neb. 33. 

Ohio.—McWilliams v. Horstman, 164 
N.E. 779, 30 Ohio App. 268. 

Tenn.—Waller v. Skeleton, 212 S.W. 
2d 690, 31 Tenn.App. 103, certiorari 
denied 211 S.W.2d 445, 186 Tenn. 
433. 

W.Va.—Collar v. Bluefleld Grocery 
Co., 150 S.E. 2, 107 W.Va. 645. 
Under statute so providing, all ex¬ 
ceptions taken by either party must 
be included in one bill. 

Mo.—Klene v. St. Louis-San Fran¬ 
cisco By. Co., 9 S.W.2d 950, 321 Mo. 
162—Manthey v. Kellerman Con¬ 
tracting Co., 277 S.W. 927, 311 Mo. 
147. 

71- Philippine.—Ullmann v. Ull- 
mann, 10 Philippine 459, 6 Oft.Gaz. 
847—Naval v. Benavides, 8 Philip¬ 
pine 250, 5 Off.Gaz. 441. 

72. Ga.—Worsham v. Ligon, 92 S.E. 
756, 147 Ga. 39. 

73. Ga.—Eagle Pub. Co. v. Mercer, 
114 S.E. 26, 154 Ga. 246. 

4 C.J. p 225 note 54. 

74L. Ga.—Martin v. Martin, 185 S.E. 
119, 182 Ga. 113—O’Malley v. Wil¬ 
son, 185 S.E. 109, 182 Ga. 97— 
Young v. Cochran Banking Co., 144 
S.E. 652, 166 Ga. 877—Jefferson 
Banking Co. v. Trustees of Martin 
Institute, 91 S.E. 463, 146 Ga. 383. 

Taylor v. Taylor, 159 S.E. 290, 43 
Ga.App. 472. 

Wash.—Prudential Savings & Loan 


[ Ass’n v. Stewart, 66 P.2d 304, 189 
i Wash. 571. 

4 C.J. p 225 note 55. 

Where one judgment is rendered, 
only one bill of exceptions is requir¬ 
ed. 

Ga.—Jefferson Banking Co. v. Trus¬ 
tees of Martin Institute, 91 S.E. 463, 
146 Ga. 383. 

Where same testimony was appli¬ 
cable to four cases which grew out 
of same automobile accident and 
which were consolidated and tried 
together, and jury found for defend¬ 
ants in each case and all cases were 
dismissed and all plaintiffs excepted 
and appealed in error, and there were 
separate transcripts and motions for 
new trials and assignments of error 
all directed at same facts, trial judge 
could enter order permitting only one 
bill of exceptions to be filed by ap¬ 
pellees and appellants could rely 
thereon. 

Tenn.—Davidson v. Burger, 259 S.W. 
2d 541, 36 Tenn.App. 486. 

75. Mass.—Hamilton Mfg. Co. v. 
City of Lowell, 175 N.E. 73, 274 
Mass. 477, 74 A.L.R. 1213—Barrell 
v. Globe Newspaper Co., 167 N.E. 
910, 268 Mass. 99—Shapiro v. Un¬ 
ion St. Ry. Co., 141 N.E. 505, 247 
Mass. 100. 

R.I.—Connelly v. London & Lanca¬ 
shire Indemnity Co. of America, 28 
A.2d 753, 68 R.I. 446. Reargument 
denied 29 A.2d 540, 68 R.I. 446. 

Actions on several insurance policies 

Where a joint trial is had in ac¬ 
tions by plaintiff against several in¬ 
surance companies for a loss com¬ 
mon to all policies, a single bill of 
exceptions in which all defendants 
joined is sufficient to present the 
questions involved. 
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Mass.—Doherty v. Phoenix Ins. Co., 
112 N.E. 940, 224 Mass. 310. 

76. Ga.—Eagle Pub. Co. v. Mercer, 
114 S.E. 26, 154 Ga. 246. 

Ill.—See Przybylski v. Eagle Brew¬ 
ing Co., 207 Ill.App. 109. 

4 C.J. p 225 note 56. 

Where two or more judgments are 
rendered, there must be a bill of ex¬ 
ceptions for each judgment. 

Ga.—Paschal v. Morgan, 91 S.E. 285, 
19 Ga.App. 245. 

Separate bills held proper 
R.I.—Enterprise Garnetting Co. v. 
Forcier, 31 A.2d 472, 69 R.I. 148. 

77. Cal.—Vore v. Ephraim, 159 P. 
719, 173 C. 245—Haviland v. South¬ 
ern California Edison Co., 158 P. 
328, 172 C. 601. 

Mont.—Ferrat v. Adamson, 163 P. 
112, 53 Mont. 172. 

Failure to appeal from denial of 
new trial does not prevent the use of 
such a bill on appeal. 

Cal.—Haviland v. Southern California 
Edison Co., 158 P. 328, 172 C. 601. 

78. Cal.—Haviland v. Southern Cali¬ 
fornia Edison Co., supra. 

79. W.Va.—Collar v. Bluefleld Gro¬ 
cery Co., 150 S.E. 2, 107 W.Va. 645. 

Common defenses 

Statute requiring appellant to pre¬ 
pare “his” bill of exceptions did not 
limit use of bill to appellant who 
prepared it, and where bill filed by 
one appealing defendant presented 
correct transcript of what occurred 
off record relating to defenses com¬ 
mon to all defendants, bill was avail¬ 
able to other appealing defendants 
on subsequent appeal, since general 
purpose of bill was fulfilled. 

Ky.—West v. Nantz’ Adm’r, 101 S.W. 
2d 673, 267 Ky. 113. 
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the bill of exceptions used on such appeal may be 
used as the record in the presentation of a motion 
to dismiss the main appeal. 79 - 5 However, a bill 


prepared for an appeal in one case cannot be used 
as a bill in another case, in the absence of an 
agreement. 80 


4. Contents of Bill 


§ 818. In General 

A bill of exceptions should not Include matters which 
belong in the record proper, but it should embrace only 
those points material to the questions of law raised by 
the exceptions taken, as they occurred on the trial. 

Although a statement that plaintiff in error 
relies on the record may be incorporated into a bill 
of exceptions, 80 - 50 the bill may not and should not 


include matters belonging in the record proper, but 
should be limited to matters not properly a part of 
the record. 81 On the other hand, the bill may and 
must embrace all matters material to the question 
of law raised by the exceptions taken, 82 and neces¬ 
sary to enable the appellate court to pass on the 
errors assigned. 83 Ordinarily a bill is sufficient 
if it contains so much of the proceedings as is neces- 


79.5 Cal.—Hohnemann v. Pacific Gas 
& Elec. Co., 85 P.2d 151, 29 C.A.2d 
551. 

80. Mo.—Watson v. Kerr, 287 S.W. 
337, 315 Mo. 781. 

Wis.—Singer v. Horn, 3 N.W.2d 383, 
240 Wis. 310. 

80.50 Ohio.—Strain v. Isaacs, 18 N. 
E.2d 816, 59 Ohio App. 495. 

81. Ala.—Harris v. Harris, 100 So. 
333, 211 Ala. 222. 

Ark.—Hall v. Hammett, 228 S.W. 
384, 148 Ark. 654. 

Ill.—Empire Mfg. Co. v. Ginsburg, 
253 Ill.App. 242. 

Ky.—Westcott v. Mansbach, 133 S.W. 

2d 531, 280 Ky. 431. 

Md.—Philadelphia, B. & W. R. Co. v. 
Smith, 103 A. 945, 132 Md. 545, 10 
A.L.R. 1175, affirmed 39 S.Ct. 396, 
250 U.S. 101, 63 L.Ed. 869. 

Mo.—American Radiator Co. v. Con¬ 
nor Plumbing & Heating Co., 211 S. 
W. 56, 277 Mo. 548—Pennowfski v. 
Coerver, 103 S.W. 542, 205 Mo. 135. 

Bank of Tupelo, Miss., v. Stonum, 
281 S.W. 110, 220 Mo.App. 152— 
Potts-Turnbull Advertising Co. v. 
Gatchell, App., 236 S.W. 1078— 
Houston v. Mahoney, App., 209 S. 
W. 565—State ex rel. and to Use of 
Hackett v. Sly, 167 S.W. 1197, 180 
Mo.App. 379. 

Nev.—First Nat. Bank v. Abel, 41 P. 
2d 1061, 56 Nev. 6. 

Okl.—Nave v. Central Life Ins. Co., 
238 P. 424, 113 Okl. 76. 

Tex.—Briley v. Hay, Civ.App., 13 S. 
W.2d 997—Humble Oil & Refining 
Co. v. Woods, Civ.App., 277 S.W. 
152, reversed on other grounds, 
Com.App., 292 S.W. 200, and re¬ 
hearing denied 294 S.W. 197—Wil¬ 
lis v. Graf, Civ.App., 257 S.W. 664 
—Evans v. Ellis, Civ.App., 257 S.W. 
294—Gardner v. Goodner Whole¬ 
sale Grocery Co., Civ.App., 247 S. 
W. 291, certified Questions answer¬ 
ed 256 S.W. 911, 113 Tex. 423. 
Utah.—Inland Engineering & Con¬ 
struction Co. v. Maryland Casualty 
Co., 290 P. 367, 76 Utah 435. 

Vt.—Piche v. City of Winooski, 148 
A. 411, 102 Vt. 381. 

4 C.J. P 555 note 41, p 556 note 42. 


Items held improper 

(1) Brief. 

Me.—Inhabitants of Town of Owls 
Head v. Dodge, 121 A.2d 347. 

(2) Oral opinion of trial court. 

Ind.—Himelstein Bros. v. Texas Co., 

App., 125 N.E.2d 820. 

(3) Judgment roll. 

Nev.—Mikulich v. Carner, 228 P.2d 
257, 68 Nev. 161. 

(4) Matters which are included in 
judgment roll deemed excepted to 
by statute. 

Utah.—Stubbs v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 
150 P.2d 783, 106 Utah 539. 

(5) Notice of appeal, undertaking 
on appeal, and waiver of undertak¬ 
ings. 

Nev.—Mikulich v. Carner, 228 P.2d 
257, 68 Nev. 161. 

Copy of an auditor’s report trans¬ 
mitted by the clerk of the superior 
court could not be considered as one 
of the “pleadings" incorporated in 
the bill of exceptions. 

Mass.—Johnson v. Johnson, 21 N.E.2d 
224, 303 Mass. 204. 

82. Ala.—National Pyrites & Copper 
Co. v. Williams, 89 So. 291, 206 Ala. 
4. 

Cal.—Bowman v. Union Trust Co. of 
San Diego, 106 P.2d 913, 41 C.A.2d 
397. 

Colo.—Filley v. Cody, 4 Colo. 542. 

Ga.—Futch v. Olmstead, 157 S.E. 277, 
172 Ga. 233. 

Ill.—See W. T. Rawleigh Medical Co. 

v. Barnett, 185 Ill.App. 82. 

Me.—Inhabitants of Town of Owls 
Head v. Dodge, 121 A.2d 347, 151 
Me. 473—D. E. McCann’s Sons v. 
Foley, 149 A. 837, 129 Me. 486- 
State v. Holland, 134 A. 801, 125 
Me. 526—Allan v. Wescott, 98 A. 
630, 115 Me. 180. 

Mass.—Mellet v. Swan, 168 N.E. 732, 
269 Mass. 173. 

Mo.—Bremer v. Simpson, 226 S.W. 
947. 

N.Y.—Great River Realty Corp. v. 
Rector, Churchwardens and Vestry¬ 
men of Emanuel Church, Great 
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River. ISO N.T7s:S3“ 569;' 283 App. 
Div. 962. 

Tex.—Hart v. Wilson, Civ.App., 53 S. 
W.2d 1029. 

4 C.J. p 226 note 58, p 227 note 70. 

83. Ala.—National Pyrites & Copper 
Co. v. Williams, 89 So. 291, 206 Ala. 

4. 

Cal.—Wyser v. Truitt, 273 P. 147, 95 
C.A. 727. 

Me.—Bryne v. Bryne, 196 A. 402, 135 
Me. 330—Allan v. Wescott, 98 A. 
630, 115 Me. 180. 

Mass.—Petition of Rosen, 128 N.E. 
413, 236 Mass. 321. 

Tex.—Grisdale v. Thompson, Civ.App., 
246 S.W. 426—Banks v. Mixon, Civ. 
App., 179 S.W. 690. 

4 C.J. p 226 note 59. 

Improper argument of counsel 

(1) A bill of exceptions need not 
negative the existence of possible 
circumstances which would render 
improper argument of counsel non- 
prejudicial. 

Tex.—West Texas Utilities Co. v. 
Renner, Com.App., 53 S.W.2d 451— 
Texas Indemnity Ins. Co. v. McCur- 
ry, Com.App., 41 S.W.2d 215, 78 A. 
L.R. 760. 

West v. State, Civ.App., 150 S.W. 
2d 363—Carter v. Lindeman, Civ. 
App., Ill S.W.2d 318. 

(2) Nor need it deny that such 
argument was provoked by argument 
of opposing counsel. 

Tex.—Regester v. Lang, Com.App., 
49 S.W.2d 715—Texas Indemnity 
Ins. Co. v. McCurry, supra. 

Stewart v. Shoemaker, Civ.App., 
225 S.W.2d 873, error refused no 
reversible error—West v. State, 
Civ.App., 150 S.W.2d 363—Carter v. 
Lindeman, Civ.App., Ill S.W.2d 
318. 

(3) There are, however, some over¬ 
ruled lower court cases to the con¬ 
trary. 

Tex.—Price v. Steel Const. Co., Civ. 
App., 36 S.W.2d 775—Vincent v. 
Bell, Civ.App., 22 S.W.2d 753— 
Thompson v. Caldwell, Civ.App., 22 

5. W.2d 720—Oilbelt Motor Co. ▼. 
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sary to explain the exception relied on, 84 and it need 
not disclose everything that has taken place from 
the inception of the case; 84 - 5 but if any facts es¬ 
sential to show error are omitted, the court will re¬ 
fuse to review the point excepted to, as the pre¬ 
sumption is that the action of the trial court is cor¬ 
rect. 85 

The bill should show only what actually occurred 
in court, and not what may have been reported to 
the court, 86 and it should not set forth things or 
steps which have not actually transpired or been 
taken in the proceedings as purported to be set 
forth. 87 The points for decision and the facts 
must be stated as they occurred on the trial in 
every substantial particular. 87 - 5 Matter stricken 
or erased from the bill by the judge before he cer¬ 
tified and signed it cannot be incorporated there¬ 
in ; 88 and matter added to the bill after the certifica¬ 
tion by the court is not a part of the bill. 89 On 
the other hand, matters which do not relate to an 


exception taken may sometimes be included in a bill 
of exceptions where the party is entitled to have 
the question reviewed without an exception. 90 

Under a statute requiring that the exception be 
stated in the bill, with a reference to the transcript 
for the ruling made, it is not necessary to copy in 
the bill of exceptions the rulings and the matters 
concerning which the rulings were made. 91 

If the services of a reporter are not had, the 
contents of a bill of exceptions may be based on 
memoranda taken during the progress of the trial. 92 

§ 819. Unnecessary Matter 

Ordinarily a bill of exceptions should not include im¬ 
material and unnecessary matters, and if the rule is vio¬ 
lated, the trial court may refuse to settle and sign the bill. 

Ordinarily a bill of exceptions should not in¬ 
clude irrelevant, immaterial, and unnecessary mat¬ 
ters. 93 This rule is for the protection of the ap¬ 
pellate court, whose convenience and need require 


Hinton, Civ.App., 11 S.W.2d 338— 
Texas Pacific Coal & Oil Co. v. 
Grabner, Civ.App., 10 S.W.2d 441- 
Travelers’ Ins. Co. v. Peters, Civ. 
App., 3 S.W.2d 568. 

(4) Bill of exceptions need not de¬ 
ny that argument complained of was 
supported by evidence. 

Tex.—Stewart v. Shoemake, Civ.App., 
225 S.W.2d 873, error refused no re¬ 
versible error—West v. State, Civ. 
App., 150 S.W.2d 363—Carter v. 
Lindeman, Civ.App., Ill S.W.2d 318. 

Necessity to show that ruling is on 
question of law 

(1) Since the oflice of a bill is to 
present errors of law, and questions 
of fact lying within the discretion of 
the court cannot be reviewed, a bill 
of exceptions should clearly show 
that the exception is taken to a rul¬ 
ing of law and not to a mixed ques¬ 
tion of fact and of law so blended as 
to render it impossible to tell upon 
which the ruling was based. 

Me.—Inhabitants of Town of Owls 
Head v. Dodge, 121 A.2d 347, 151 
Me. 473—Bowman v, Geyer, 143 A. 
272, 127 Me. 351—American Sar¬ 
dine Co. v. Olsen, 102 A. 797, 117 
Me. 26. 

(2) An exception to be valid must 
raise a question of law, and if it calls 
in question the interpretation of a 
written instrument or a written doc¬ 
ument, it must specify in what re¬ 
gard it raises a question of law. 

Me.—Inhabitants of Town of Owls 
Head v. Dodge, supra. 

Statements of fact 
On writ of error brought to the 
court of common pleas in a summary 
process proceeding originating in jus¬ 
tice court, the bill of exceptions may 


contain statements of fact found 
proved by the justice. 

Conn.—O’Keefe v. Atlantic Refining 
Co., 46 A2d 343, 132 Conn. 613— 
Mangusi v. Vigiliotti, 132 A 464, 
104 Conn. 291. 

84. Ark.—Beason v. Withington, 71 
S.W.2d 461, 189 Ark. 211. 

Me.—Inhabitants of Town of Owls 
Head v. Dodge, 121 A.2d 347, 151 
Me. 473. 

4 C.J. p 221 note 9. 

84.5 Ohio.—Johnston v. Hart, 22 N. 
E.2d 557, 61 Ohio App. 268. 

85. Cal.—City of Los Angeles v. 
Moyer, 290 P. 1073, 108 C.A 4. 

Ga.—Kennedy v. Rogers, 88 S.E. 974, 
145 Ga. 292. 

Me.—Allan v. Wescott, 98 A 630, 115 
Me. 180. 

Mass.—Petition of Rosen, 128 N.E. 
413, 236 Mass. 321. 

Tex.—Grisdale v. Thompson, Civ. 

App., 246 S.W. 426. 

4 C.J. p 220 note 8, p 227 note 70. 

86. Mo.—Quinn v. Metropolitan St. 
R. Co., 118 S.W. 46, 218 Mo. 545. 

4 C.J. p 226 note 60. 

87. Ind.—Conner v. Jones, 60 N.E.2d 
534, 115 Ind.App. 660. 

Md.—Fleischman Transp. Co. v. Eg- 
li, 164 A 228, 163 Md. 663. 

4 C.J. p 226 note 60 [b]. 

Extrajudicial comment 
Letter written by trial judge to 
defendant’s attorney, explanatory of 
judge’s previous decision overruling 
defendant’s motion for new trial on 
ground that verdict was not sup¬ 
ported by sufficient evidence, consti¬ 
tuted nothing more than an extraju¬ 
dicial comment on a ruling previous¬ 
ly made, and was not any part of the 
“decision” or of the “proceedings” on 
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the trial which defendant could have 
incorporated in the record by “bill of 
exceptions.” 

Ind.—State ex rel. Conner v. Pritch¬ 
ard, 54 N.E.2d 283, 115 Ind.App. 55. 
Nunc pro tunc addition of objections, 
motions, rulings, and exceptions 
The practice of permitting a bill 
of exceptions to contain objections, 
motions to strike, and rulings and 
exceptions, not actually reserved at 
the trial, but added nunc pro tunc, is 
improper. 

Md.—Fleischman Transp. Co. v. Egli, 
164 A. 228, 163 Md. 663. 

87.5 Ala.—McRee v. Russell, 183 So. 
399, 236 Ala. 506. 

88. Fla.—Jacksonville, etc., R. Co. v. 
Walton, 28 So. 59, 42 Fla. 54. 

89. Ga.—McBurnett v. Huff, 114 S. 
E. 578, 154 Ga. 452. 

90. Tex.—Waring v. Waring, Civ. 
App., 43 S.W.2d 611. 

91. R.I.—Fainardi v. Pausata, 123 A. 
689, 45 R.I. 462—Nichols v. Henry 
W. Mason & Co., 115 A. 113, 44 R.I. 
43. 

Showing exceptions see infra § 835. 

92. Fla.—State v. Cornelius, 129 So. 
752, 100 Fla. 292. 

93. Ariz.— Corpus Juris Secundum 
cited in Hill v. Favour, 84 P.2d 575, 
577, 52 Ariz. 561. 

Ark.—Neely v. Wilmore, 187 S.W. 637, 
124 Ark. 460. 

Ga.—Harper v. Atlantic & W. P. R. 

Co., 125 S.E. 885, 33 Ga.App. 259. 
Me.—Johnson v. Bangor Ry. & Elec¬ 
tric Co., 131 A. 1, 125 Me. 88. 
Mass.—In re Anderson, 29 N.E. 2d 194, 
301 Mass. 612—John B. Frey Co. v. 
S. Silk, Inc., 140 N.E. 259, 245 
Mass. 534. 



4A C.J.S. 

that the record should not be uselessly encumbered, 
and only enough should be included in the bill of 
exceptions to show all the circumstances constitut¬ 
ing error. 94 If the rule is violated, the trial court 
may refuse to settle and sign the bill; 95 but a bill 
of exceptions will not necessarily be vitiated or 
denied consideration merely because it contains un¬ 
necessary matters; 96 and it has been held that the 
presence of redundant matter constitutes no objec¬ 
tion to settling the bill, where the errors relied on 
are made apparent. 97 


APPEAL & ERROR §§ 819-820 

§ 820. Incorporating Evidence 

The evidence in the trial court which requires con¬ 
sideration under the exceptions taken should be brought 
up directly or by clear reference in the bill of exceptions. 

Where errors complained of relate to, and require 
consideration of, evidence adduced at the trial, such 
evidence should be brought up in the bill of excep¬ 
tions, 97 - 50 either by direct insertion in the body 
thereof, 98 or by a clear cut reference to that part 
of the record where the evidence is to be found, 
identifying it as the evidence offered on the trial, 
and expressly making it a part of the bill. 99 Merely 
attaching or appending the evidence to the bill is 


Mich.—Detroit United Ry. v. Bren- 
nen, 201 N.W. 494, 229 Mich. 454. 
N.Y.—Lydon v. Lydon, 276 N.Y.S. 88, 
243 App.Div. 555—Moran v. Rain¬ 
bow Appliance Corporation, 233 N. 
Y.S. 522, 225 App.Div. 587. 

Solomon v. Jacfin Co., 263 N.Y.S. 
506, 147 Misc. 215. 

Philippine.—Alino v. Villamor, 2 Phil¬ 
ippine 234—Compafiia Gen. de Ta- 
bacos v. Tupino, 2 Philippine 142, 
1 Off.Gaz. 544—Gonzaga v. Norris, 
1 Philippine 529. 

4 C.J. p 226 notes 58, 62. 

Gratuitous incorporation of nota¬ 
tions of pages of the record added 
nothing to the bill of exceptions. 

Ala.—Sovereign Camp, W. O. W. t v. 

Wiggins, 191 So. 470, 238 Ala. 424. 
Immaterial opening statement 

In the absence of anything in op¬ 
ening of defendant's counsel to indi¬ 
cate it was intended as admission, or 
that it differed from evidence intro¬ 
duced by defendant, such opening 
should not have been included in 
plaintiff’s bill of exceptions. 

Mass.—Mercier v. Union St. By. Co., 
119 N.E. 764, 230 Mass. 397. 
Unnecessary inclusion of matters in 
record see supra § 818. 

94. Mass.—John B. Frey Co. v. S. 
Silk, Inc., 140 N.E. 259, 245 Mass. 
534. 

4 C.J. p 227 note 69. 

95. Cal,—Bowman v. Union Trust 
Co. of San Diego, 106 P.2d 913, 41 
C.A.2d 397. 

Ga.—Brown v. Hutcheson, 146 S.E. 
329, 39 Ga.App. 99. 

Me.—Johnson v. Bangor Ry. & Elec¬ 
tric Co., 131 A. 1, 125 Me. 88. 

Mass.—W. U. Tel. Co. v. Fitchburg 
Gas & Elec. Light Co., 137 N.E.2d 
459—In re Anderson, 29 N.E.2d 194, 
301 Mass. 612. 

Mont.—Scott v. Jardine Gold Min. & 
Mill. Co., 257 P. 406, 79 Mont. 485. 
R.I.—-Budlong v. Budlong, 142 A. 537, 
certiorari denied 49 S.Ct. 36, 278 
U.S. 642, 73 L.Ed. 556, and 50 S.Ct. 
354, 281 U.S. 750, 74 L.Ed. 1161. 

4 C.J. p 227 note 63. 

96. Ala.—Ferlesie v. Cook, 78 So. 
915, 201 Ala. 571. 


Ga.—Pound v. Faulkner, 18 S.E.2d 
749, 193 Ga. 413. 

Mont.—Biering v. Ringling, 240 P. 
829, 74 Mont. 176. 

Or.—Malloy v. Marshall-Wells Hard¬ 
ware Co., 173 P. 267, 90 Or. 303, af¬ 
firmed 175 P. 659, 90 Or. 303, sec¬ 
ond rehearing denied 176 P. 589, 90 
Or. 303. 

Philippine.—Moreno v. Gruet, 1 Phil¬ 
ippine 217, 1 Off.Gaz. 530. 

4 C.J. p 227 note 66. 

97. Idaho.—Gray v. Pierson, 64 P. 
233, 7 Idaho 540. 

97.50 Ala.—Dorrough v. Mackenson, 
165 So. 575, 231 Ala. 431. 

Ga—Flowers v. General Motors Ac¬ 
ceptance Corp., 67 S.E.2d 159, 84 
GaApp. 681. 

Me.—Maine Potato Growers, Inc. v. 

H. Sacks & Sons, 126 A.2d 919. 
Brief of evidence 

Bill of exceptions was fatally de¬ 
fective in failing to include a proper 
brief of evidence, or proper tran¬ 
script of record with immaterial 
parts stricken. 

Ga.—Daniel v. Boykin, 84 S.E.2d 48, 
211 Ga 43. 

Where not essential to disposition 
of appeal, practice of not including 
testimony in bill of exceptions com¬ 
plaining only of errors in court's in¬ 
structions is to be encouraged as a 
method of reducing expense of liti¬ 
gation and of eliminating from tran¬ 
script matters which are not essen¬ 
tial. 

Ark.—Tonne v. Kollmeyer, 257 S.W. 

2d 270, 222 Ark. 23. 

Necessity of filing 

Statute simplifying procedure of 
bringing up evidence on appeals does 
not require that evidence be first filed 
with the clerk before it can be incor¬ 
porated into a bill of exceptions. 

Ind.—John Hancock Mut. Life Ins. 
Co. v. Keith, 15 N.E.2d 738, 105 Ind. 
App. 465. 

98. Ga.—Futch v. Olmstead, 157 S.E. 
277, 172 Ga. 233—Barnes v. Down¬ 
ing Co., 114 S.E. 223, 154 Ga. 363— 
McMichael v. Atlanta Envelope Co., 

! 108 S.E. 226, 151 Ga. 776. 

709 


Tex.—Gause-Ware Funeral Home v. 

McGinley, Civ.App., 41 S.W.2d 433. 
Va.—Cochran v. Craig, 106 S.E. 633* 
88 W.Va. 281. 

4 C.J. p 227 note 71. 

Review of finding 

Where it is sought to review a 
finding of the court or jury, all the 
evidence given and upon which the 
finding is based should be incorpo¬ 
rated in the bill of exceptions. 
Philippine.—Loreto v. Herrera, 10 
Philippine 354, 6 Off.Gaz. 587— 

Prautch v. Hernandez, 1 Philippine 
705. 

4 C.J. p 199 note 44. 

Recital following transcript of evi¬ 
dence in bill of exceptions that fore¬ 
going was all evidence given or of¬ 
fered by either party on trial of 
cause was proper method of showing 
that bill contained all the evidence. 
Wyo.—Diamond Cattle Co. v. Clark, 
74 P.2d 857, 52 Wyo. 265, 116 AL.R. 
912. 

99. Ga.—Barnes v. Downing Co., 114 
S.E. 223, 154 Ga. 363. 

Me.—In re Knapp’s Estate, 99 A.2d 
331, 149 Me. 130. 

Vt.—Dyar Sales & Machinery Co. v. 

Bleiler, 175 A. 27, 106 Vt. 425. 

4 C.J. p 228 notes 72, 73. 

Reference to evidence in other bill 
A bill of exceptions, composed m 
a large part of a reference to the evi¬ 
dence contained in a bill of exceptions 
prepared on a former appeal of the 
same case, does not properly present 
the evidence. 

U.S.—James v. Clement, Ga., 211 F. 
972, 128 C.C.A. 470. 

Specification of particular portion of 
evidence 

Where the transcript of the evi¬ 
dence is incorporated by reference, 
this will not avail the exceptant un¬ 
less he further specifies the particu¬ 
lar portion of the evidence, as by 
page and line, which allegedly ren¬ 
ders the ruling or decision errone¬ 
ous. 

Vt.—Dyar Sales & Machinery Co. v. 
Bleiler, 175 A. 27, 106 Vt. 425. 
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usually not sufficient; 1 and a statute authorizing 
evidence attached to the bill to be incorporated by 
reference only authorizes "the judge, not the clerk, 
to make such reference, and the latter's references 
are of no effect. 2 

If the evidence is not properly incorporated, the 
trial court may refuse to settle or sign the bill; 3 
a rule may be issued by the appellate court on mo¬ 
tion, referring the cause back to the trial judge 
with directions to insert the evidence, 4 or the court 
may refuse to review errors requiring consideration 
of evidence not properly incorporated in the bill.® 


However, if the evidence and rulings thereon are 
fully identified and specifically made a part of the 
bill, they may not be ignored because of the manner 
in which they are incorporated into the bill, or be¬ 
cause of the part of the bill in which they are 
placed. 6 

While a bill of exceptions should contain all of 
the evidence where it is essential to a consideration 
of the error or exception involved, 7 ordinarily the 
entire evidence need not be incorporated, 8 but only 
as much as is necessary to show the errors com¬ 
plained of, 9 even where there is a rule of court 


1. Mo.—Stern v. Foltz, 54 S.W. 451, 
152 Mo. 552. 

4 C.J. p 229 note 81. 

2. Ind.—Sidener v. Davis, 69 Ind. 
336. 

4 C.J. p 230 note 84. 

3. Ga.—Coleman v. Johnson, 45 Ga. 
317. 

4 C.J. p 229 note 74. 

4. N.Y.—Jackson v. Tuttle, 7 Cow. 
364. 

4 C J. p 229 note 75. 

5. Conn.—Kovner v. Dubin, 132 A. 
473, 104 Conn. 112. 

Ky.—Ellis v. Central Trust Co. of 
Owensboro, 211 S.W. 2d 818, 307 Ky. 
794. 

Neb.—Lee v. State, 245 N.W. 445, 448, 
124 Neb. 165. 

4 C.J. p 229 note 80. 

6. Kan.—Humbarger v. Humbarger, 
83 P. 1095, 72 Kan. 412, 115 Am.S. 

R. 204. 

7. Ala.—Law v. Gulf States Steel 
Co., 156 So. 835, 229 Ala. 305—Sloss- 
Sheffield Steel & Iron Co. v. Foote, 
155 So. 629, 229 Ala. 189. 

Ind.—Wolf Hotel Co. v. Parker, 158 
N.E. 294, 87 Ind.App. 333. 

Ky.—Davis v. GatlifC, 13 Ky.Op. 407. 
Mass.—Ginsburg v. Gross, 138 N.E.2d 
270. 

Miss.—Benjamin v. Virginia-Carolina 
Chemical Co. of Delaware, 87 So. 
895, 126 Miss. 57. 

Mo.—Lay v. W. W. Pollock Milling & 
Elevator Co., 138 S.W.2d 754, 234 
Mo.App. 1083—Tolle v. Titus, 193 

S. W. 854, 195 Mo.App. 398. 
Philippine.—Un Pak Leung v. Nigor- 

ra, 9 Philippine 381, 6 Off.Gaz. 52— 
Ferrer v. Neri, 9 Philippine 324, 6 
Off.Gaz. 5—Co-Pitco v. Yulo, 8 Phil¬ 
ippine, 544, 5 Off.Gaz. 595. 

Tenn.—Waller v. Skeleton, 212 S.W. 
2d 690, 31 Tenn.App. 103, certiorari 
denied 211 S.W.2d 445, 186 Tenn. 
433. 

4 C.J. p 196 note 34, p 197 note 37. 

All evidence should he included 
where: 

(1) Appellant seeks a reversal on 
the ground that there was no evi¬ 
dence to support the verdict, or that 


a demurrer to evidence should have 
been sustained. 

U.S.—U. S. v. Densmore, C.C.A.Cal., 
58 F.2d 748, certiorari denied Dens¬ 
more v. U. S., 53 S.Ct. 24, 287 U.S. 
598, 77 L.Ed. 521. 

4 C.J. p 197 note 35. 

(2) A ruling granting or denying 
a new trial on the ground that the 
verdict is against the evidence is ex¬ 
cepted to. 

Ala.—Law v. Gulf States Steel Co., 
156 So. 835, 229 Ala. 305. 

4 C.J. p 197 note 36. 

(3) An instruction on the weight 
of the evidence is presented for re¬ 
view. 

Ala.—Law v. Gulf States Steel Co., 
supra. 

(4) Error is alleged in the action 
of the court in taking, or refusing to 
take, the case from the jury. 

Ariz.— Corpus Juris cited in Peters v. 
Pima Mercantile Co., 27 P.2d 143, 
144, 42 Ariz. 454. 

Ind.—Wolf Hotel Co. v. Parker, 158 
N.E. 294, 87 Ind.App. 333. 

4 C.J. p 199 note 45. 

(5) The appeal is from an order 
entered on a motion to set aside a 
judgment by default. 

Ill.—Wheeler Chemical Works v. Al¬ 
exander, 30 Ill.App. 502. 

Ind.—Milbourn v. Baugher, 86 N.E. 
874, 43 Ind.App. 35. 

(6) It is sought, in workmen’s 
compensation case, to show an entire 
want of evidence tending to prove a 
fact essential to employee's right to 
compensation. 

Ala.—Republic Steel Corp. v. Willis, 
9 So.2d 297, 243 Ala. 127. 

Statutes held inapplicable 

Statutes authorizing the designa¬ 
tion of parts of the record on appeal 
have no application to bills of excep¬ 
tions which must contain all the evi¬ 
dence. 

Tenn.—Kelly v. Cannon, 117 S.W.2d 
760, 22 Tenn.App. 34. 

Effect of failure 

Where the bill stated that the facts 
as shown by the evidence of plaintiff 
were controverted by evidence offer¬ 
ed by defendant but did not set out 
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the evidence of defendant, the facts 
set out in the bill must be considered 
as proved. 

Tenn.—Wilkes v. National Life & Ac¬ 
cident Insurance Co., 7 Tenn.App. 
36. 

8. Cal.—City of Los Angeles v. Moy¬ 
er, 290 P. 1073, 108 C.A. 4. 

Me.—Bradford v. Davis, 56 A.2d 68, 
143 Me. 124. 

Or.—Johnston v. Lindsay, 292 F.2d 
495, 206 Or. 243. 

Utah.—Henriod v. East Tintic Devel¬ 
opment Co., 173 P. 134, 52 Utah 245. 
W.Va.—Ault v. O’Brien, 6 S.E.2d 228, 
121 W.Va. 705. 

4 C.J. p 197 note 38. 

9. Cal.—Clough v. Superior Court in 
and for Tehama County, 61 P.2d 
375, 17 C.A.2d 14—Calexico Lum¬ 
ber Co. v. Emerson, 201 P. 612, 54 
C.A. 239. 

Ga.—Poole v. Wright, 3 S.E.2d 731, 
188 Ga. 255. 

Harper v. Atlantic & W. P. R. 
Co., 125 S.E. 885, 33 Ga.App. 259. 
Ind.—Wolf Hotel Co. v. Parker, 158 
N.E. 294, 87 Ind.App. 333. 

N.Y.—Great River Realty Corp. v. 
Rector, Churchwardens and Vestry¬ 
men of Emanuel Church, Great 
River, 130 N.Y.S.2d 569, 283 App. 
Div. 962. 

Or.—Cathcart v. Oregon-Washington 
R. & Nav. Co., 168 P. 308, 86 Or. 
250. 

Philippine.—Gonzaga v. Norris, 1 
Philippine 529, 1 Off.Gaz. 346. 

Wis.—Eckhardt v. Industrial Com¬ 
mission, 7 N.W.2d 841, 242 Wis. 
325. 

4 C.J. p 198 note 39, p 199 note 41. 

Unless omission would mislead re¬ 
viewing court, appellant may omit 
from his bill of exceptions the testi¬ 
mony, exhibits, or other matters 
which are not regarded as prejudicial 
to him and involve no action of trial 
court on which claimed error is 
predicated. 

Ohio.—State ex rel. Eges v. Corlett, 
27 N.E.2d 930, 137 Ohio St 19. 
Purpose of statutes 

(1) The purpose of statute per¬ 
mitting an appellant to request that 
bill of exceptions include less than 
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providing 1 that the whole evidence must be embodied 
in the bill of exceptions. 10 

In preserving evidence in the bill of exceptions 
unnecessary repetition and undue prolixity should 
be avoided. 11 Evidence which is immaterial and 
unnecessary, 12 or merely cumulative, 13 should not 
be included. 

It has been held that a bill not separating the in¬ 
admissible from the admissible evidence is insuffi¬ 
cient. 14 

Where error is alleged in the examination of wit¬ 
nesses the bill of exceptions must state the name of 
the witness, and the character of the examination. 15 

If error in admission or exclusion of evidence is 
complained of, the bill of exceptions must show the 
evidence admitted 15 - 5 or excluded, or the matter 
sought to be proved thereby, 16 but it is not neces¬ 
sary to include the excluded testimony of a witness 
when the entire evidence has been rejected on the 
ground that the witness is incompetent. 17 
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Admitted and disputed facts. Where facts are 
admitted by the parties or are not disputed, it is 
sufficient if the bill so shows without the incorpora¬ 
tion therein of the evidence tending to prove or 
disprove them; 18 but evidence which involves con¬ 
troverted facts may be included in a bill of ex¬ 
ceptions. 18 - 5 

§ 821. - Skeleton Bill 

The use of a skeleton bill of exceptions is permissible 
in some jurisdictions but not in others. 

As a general rule, a bill of exceptions which con¬ 
tains only its formal parts when prepared or signed 
by the judge plus a provision, by way of parentheti¬ 
cal instructions to the clerk, for the copying of 
certain evidence into the bill, is referred to as a 
skeleton bill of exceptions. 19 In some jurisdictions 
it is held that such a bill of exceptions is not suffi¬ 
cient to make oral evidence or oral matters a part 
of the record. 20 In other jurisdictions the use of 
such a bill is permitted, and the evidence may be 


all evidence is to provide method for 
limiting- evidence contained in bill of 
exceptions to that necessary to con¬ 
sider relied on errors, and to expedite 
appellate procedure, and not to in¬ 
duce technicalities which would make 
appellate procedure more hazardous. 
Neb.—Guyette v. Schmer, 35 N.W.2d 
689, 150 Neb. 659. 

(2) Object of statute, providing for 
appeal on reserved questions of law 
on bill of exceptions embracing so 
much of record only as will enable 
reviewing court to apprehend particu¬ 
lar question involved, is to enable an 
appeal to be taken on a partial rec¬ 
ord in cases where question involved 
can be presented without expense of 
taking up entire record including all 
the evidence, to simplify procedure, 
to prevent incumbrance of record 
with unnecessary matter, and to save 
litigants expense. 

Ind.—Huntington v. Hamilton, 69 N. 
E.2d 134, 118 Ind.App. 88. 

Direction of verdict for failure to in¬ 
troduce specific evidence 
The evidence introduced on the tri¬ 
al need not be set out in full, where 
it appears that the judgment com¬ 
plained of was the direction of a ver¬ 
dict based on plaintiff's failure to in¬ 
troduce certain specified evidence. 

Ga.—Lamar v. Gardner, 39 S.E. 498, 
113 Ga. 781. 

Becord on prior appeal 
Practice of incorporating in the bill 
of exceptions by reference, numerous 
portions of the record on a prior ap¬ 
peal, is discouraged. 

Ohio.—Niederlehner v. Weatherly, 69 
N.E.2d 787, 78 Ohio App. 263, ap¬ 
peal dismissed 67 N.E.2d 713, 146 
Ohio St. 697. 


10. Mo.—State v. Gibson, 83 S.W. 
472, 184 Mo. 490, explaining State 
v. Jarrott, 81 S.W. 876, 183 Mo. 204. 

4 C.J. p 199 note 40. 

11. Ohio.—State v. Dickson, 18 Ohio 
Cir.Ct.,N.S., 461. 

4 C.J. p 229 note 78. 

12. Ariz.—Hill v. Favour, 84 P.2d 
575, 52 Ariz. 561. 

N.Y.—Solomon v. Jacfin Co., 263 N.Y. 

S. 506, 147 Misc. 215. 

4 C.J. p 229 note 79. 

Cross-examination not materially 
affecting direct examination should 
be omitted. 

S.D.—Whaley v. Vidal, 128 N.W. 331, 
26 S.D. 300. 

13. Ala.—Tyree v. Parham, 66 Ala. 
424. 

Cumulative testimony of several 
witnesses, when substantially the 
same, should not be stated at length 
in the bill of exceptions. 

Ala.—Tyree v. Parham, supra. 

14. Tex.—Lester v. Hutson, Civ. 
App., 167 S.W. 321. 

15. Ind.—Roberts v. Wolfe, 74 N.E. 
990, 165 Ind. 199. 

4 C.J. p 230 note 85. 

15.5 Ga.—Hood v. Connell, 51 S.E.2d 
853, 204 Ga. 782. 

Statement held insufficient to show 
error 

Ga.—Hood v. Connell, supra. 

16. Ga.—Barnes v. Downing Co., 114 
S.E. 223, 154 Ga. 363. 

Me.—Colby v. Tarr, 29 A.2d 749, 139 
Me. 277. 

Tex.—Gray v. Mills, Civ.App., 206 S. 
W.2d 278, affirmed 210 S.W.2d 985, 
147 Tex. 33—Hoskins v. Carpenter, 
Civ.App., 201 S.W.2d 606, error re¬ 
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fused no reversible error—Culwell 
v. Shann, Civ.App., 184 S.W.2d 537 
—Moerbe v. Beckmann, Civ.App., 
132 S.W.2d 616, error dismissed, 
judgment correct—Hargrove v. 
Fort Worth Elevators Co., Civ.App., 
262 S.W. 868. 

On cross-examination, where court 
sustains objections to pertinent ques¬ 
tions asked of adverse witness, 1 it is 
unnecessary to show in bill of excep¬ 
tions what witness’ answer would 
have been. 

Tex.—Alamo Downs, Inc., v. Briggs, 
Civ.App., 106 S.W.2d 733, error dis¬ 
missed. 

17. N.C.—Wright v. Stowe, 49 N.C 
516. 

18. Ala.—Commercial Casualty Ins. 
Co. v. Hubert, 147 So. 134, 226 Ala. 
357. 

4 C.J. p 230 notes 86, 87. 

18.5 W.Va.—Ault v. O’Brien, 6 S.E. 
2d 228, 121 W.Va. 705. 

19. W.Va.—Tracy’s Adm’x v. Carver 
Coal Co., 50 S.E. 825, 57 W.Va. 587. 

20. Ind.—Stratton v. Kennard, 74 
Ind. 302. 

Mo.—Berry v. Rood, 108 S.W. 22, 209 
Mo. 662. 

4 C.J. p 230 note 90. 

Xn Virginia 

(1) It has been broadly held that 
skeleton bills of exception are insuf¬ 
ficient to present questions for re¬ 
view. 

Va.—Brown v. Parker, 189 S.E. 339, 
167 Va. 286. 

(2) It has also been held, however, 
that where the trial judge signed a 
skeleton bill of exceptions in which 
the evidence was referred to by pro- 
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incorporated by the clerk in accordance with the 
directions contained in the bill. 21 In such case the 
reference in the bill must be so definite that any 
stranger going to the record may determine for him¬ 
self what is to be inserted. 22 

§ 822. -Narration of Evidence 

Ordinarily the evidence should be set forth In the bill 
of exceptions in a summarized or narrative form, rather 
than incorporated literally by question and answer. 

Generally it is not essential that the complaining 
party take advantage of the notes of the stenog¬ 
rapher in presenting his bill, 22 * 50 and a literal tran¬ 
script by question and answer, of all the testimony, 
taken from a stenographic report of the proceedings, 
need not be incorporated at length into the bill. 23 


A reduction of the evidence to a summarized or 
narrative statement is usually regarded as prefer¬ 
able or proper, 24 particularly where it is so provided 
by statute or rule of court. 25 What is printed, 
however, should not be taken from context, nor 
should mere excerpts be printed. 25 * 5 

Where a literal transcription is forbidden, a fail¬ 
ure to comply may cause the court to strike, 26 or 
refuse to settle 26 * 5 or consider 27 the bill, except 
where a statement by question and answer is, under 
the circumstances, necessary to show the error 
complained of. 28 It has been held, however, that 
the incorporation of questions and answers in a 
bill of exceptions is not reversible error, where it 
plainly shows the evidence admitted and excepted 


visions in parentheses indicating the 
place to insert portions of the evi¬ 
dence, and on the same date the judge 
indorsed on the back of a typewrit¬ 
ten report of all the evidence an 
identification thereof, which was suf¬ 
ficient to authorize the clerk to copy 
the evidence into the skeleton bill of 
exceptions, there is sufficient com¬ 
pliance with the requirements as to 
definiteness. 

Va.—Sims v. Capper, 112 S.E. 676, 133 
Va. 278. 

21. Ark.—Brunson v. Teague, 186 S. 
W. 78, 123 Ark. 594. 

Vt.—Avery v. Bender, 126 A2d 99. 
W.Va.—Coal & Coke Ry. Co. v. Joyce, 
52 S.E. 498, 58 W.Va. 544—Parr v. 
Currence, 52 S.E. 496, 58 W.Va. 523 
—Dudley v. Barrett, 52 S.E. 100, 58 
W.Va. 235. 

4 C.J. p 229 note 82. 

Incorporation of documents by skele¬ 
ton bill see infra § 824. 

Necessity that such evidence be cer¬ 
tified see infra § 1055. 

22. W.Va.—Woods v. King, 53 S.E. 
605, 59 W.Va. 418—Coal & Coke Ry. 
Co. v. Joyce, 52 S.E. 498, 58 W.Va. 
544—Parr v. Currence, 52 S.E. 496, 
58 W.Va. 523—Tracy's Adm’x v. 
Carver Coal Co., 50 S.E. 825, 57 W. 
Va. 587. 

Direction sufficient 

A direction to the clerk as to what 
testimony to copy is sufficient if it is 
specific enough to identify the evi¬ 
dence to be copied, and leaves noth¬ 
ing to his recollection or discretion. 
Ark.—Nashville Lumber Co. v. Har¬ 
vard County, 115 S.W. 936, 89 Ark. 
53. 

22.50 Ky.—Turner v. Shropshire, 147 
S.W.2d 388, 285 Ky. 256. 

23. Ala.—Gadsden Loan & Trust Co. 
v. Tennessee Coal, Iron & R. Co., 
118 So. 402, 218 Ala. 219. 

Ind.—State v. Garvin, 166 N.E. 671, 
87 Ind.App. 426. 

Ky.—Oliver v. Muncy, 111 S.W.2d 
392, 271 Ky. 15. 


Me.—Colby v. Tarr, 29 A2d 749, 139 
Me. 277. 

Mo.—Lemmon v. Continental Cas. Co., 
169 S.W.2d 920, 350 Mo. 1107. 
Neb.—State v. Colby, 186 N.W. 355, 
107 Neb. 372. 

Utah.—Henriod v. East Tintic Devel¬ 
opment Co., 173 P. 134, 52 Utah 
245. 

4 C.J. p 230 note 91. 

24. Ky.—Crowder v. Spears, 249 S. 
W.2d 164—Turner v. Shropshire, 
147 S.W.2d 388, 285 Ky. 256—Oliver 
v. Muncy, 111 S.W.2d 392, 271 Ky. 
15. 

Ohio.—Eikenberry v. McFall, App., 36 
N.E.2d 27—State v. Weygandt, 172 
N.E. 543, 35 Ohio App. 433. 

Wyo.—Fried v. Guiberson, 217 P. 

1087, 30 Wyo. 150. 

4 C.J. p 230 note 92. 

25. Ala.—McRee v. Russell, 183 So. 
399, 236 Ala. 506—Lone Star Cement 
Co. of Louisiana v. Wilson, 163 So. 
601, 231 Ala. 83—Most Worshipful 
Grand Lodge of A F. & A. M. of 
Alabama (Colored) v. Callier, 140 
So. 557, 224 Ala. 364—Harris v. 
Carter, 125 So. 608, 220 Ala. 444. 

Iowa.—Pieczynski v. Chicago, B. & 

Q. Ry. Co., 210 N.W. 758, 202 Iowa 
625. 

Me.—Dodge v. Bardsley, 169 A. 306, 
132 Me. 230—Allan v. Wescott, 98 
A. 630, 115 Me. 180. 

Mass.—Petition of Graustein, 26 N.E. 

2d 535, 305 Mass. 568. 

Mo.—Lemmon v. Continental Cas. Co., 
169 S.W.2d 920, 350 Mo. 1107. 

Mott v. Chicago, R. I. & P. Ry. 
Co., App., 79 S.W.2d 1057, criti¬ 
cizing Klene v. St. Louis-S. F. R. 
Co., 9 S.W.2d 950, 321 Mo. 162. 

R. I.—Fainardi v, Pausata, 123 A 
689, 45 R.I. 462. 

S. C.—Lancaster v. City of Columbia, 
88 S.E. 463, 104 S.C. 228. 

Tex.—Fort Worth & D. C. Ry. Co. v. 
Smithers, Civ.App., 249 S.W. 286, 
affirmed, Com.App., 272 S.W. 764. 
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W.Va.—Ault v. O’Brien, 6 S.E. 2d 228, 
121 W.Va. 705. 

4 C.J. p 230 note 93. 

Insufficient narration or summary 

(1) A mere recital showing that 
there was evidence tending to prove 
a certain fact is not a sufficient nar¬ 
ration under a statute permitting the 
substance of the evidence to be stat¬ 
ed. 

Ind.—Petty v. Frakes, 129 N.E. 246, 
75 Ind.App. 425. 

Mass.—Petition of Rosen, 128 N.E 
413, 236 Mass. 321. 

(2) A “general statement of evi¬ 
dence,” reciting that evidence dis¬ 
closed therein tended to prove various 
facts set out in abstract filed by ap¬ 
pellant, is not a “narrative form bill 
of exceptions.” 

Mo.—Lay v. W. W. Pollock Milling & 
Elevator Co., 138 S.W.2d 754, 234 
Mo. App. 1083. 

25.5 Wis.—Eckhardt v. Industrial 
Commission, 7 N.W.2d 841, 242 Wis. 
325. 

26. Ala.—Collins v. Vaughn Realty 
Co., 117 So. 55, 217 Ala. 605—Louis¬ 
ville, etc., R. Co. v. Hall, 32 So. 
603, 131 Ala. 161. 

4 C.J. p 231 note 94. 

26.5 Mich.—Santamore v. Alger Cir¬ 
cuit Judge, 285 N.W. 45, 288 Mich. 
518. 

27. Me.—Dodge v. Bardsley, 169 A. 
306, 132 Me. 230. 

Tex.—Smith v. Smith, Civ.App., 213 
S.W. 273, error refused. 

4 C.J. p 231 note 95. 

Xf the question and answer incor¬ 
poration is not burdensome, the ap¬ 
pellate court may consider the excep¬ 
tion to which the evidence relates. 
Tex.—Travelers’ Ins. Co. v. Rich¬ 
mond, Civ.App., 284 S.W. 698, re¬ 
versed on other grounds. Com. 
App., 291 S.W. 1085. 

28. N.C.—Byrd v. Southerland, 113 
S.E. 2, 186 N.C. 384. 

4 C.J. p 231 note 96, 
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to at the time; 29 and under rules or statutes to 
that effect a full statement of the questions and an¬ 
swers may be necessary and proper, 30 although the 
right to have all the testimony by question and 
answer may be waived by acquiescence. 31 

§ 823. - Documents in General 

The bill of exceptions should incorporate documents 
which have been admitted in evidence and are material 
to the error assigned; but this may usually be done by 
reference to the record or the document attached as an 
exhibit, or by giving the substance of the document in the 
bill. 

The bill of exceptions must set forth in some 
sufficient manner documents which have been ad¬ 
mitted in evidence, and are material to the presenta- 
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tion of the error assigned, 32 and this must be done 
before the bill is sealed. 32 - 5 Under the common-law 
practice, it was necessary that such documents be 
written out or copied in full in the bill of excep¬ 
tions, 33 and annexation as exhibits, or a reference 
thereto elsewhere in the record, was insufficient. 34 
In some jurisdictions an actual incorporation or 
full copying of the document in the bill is still neces¬ 
sary under some circumstances. 35 

Ordinarily, however, an actual embodying of the 
full document in the bill is no longer necessary. 
The incorporation may be made either by attaching 
and identifying the document as an exhibit and in¬ 
corporating it by unmistakable reference, 36 or by 


29. Idaho.—Gray v. Pierson, 64 P. 
233, 7 Idaho 540. 

30. Fla.—Kidd v. City of Jackson¬ 
ville, 128 So. 31, 99 Fla, 1023. 

4 C.J. p 231 note 98. 

31. Wis.—Corrigan v. West Div. 
Steamship Co., 113 N.W. 441, 133 
Wis. 77. 

If attorneys for both sides are sat. 
isfied with narrative statement, evi¬ 
dence of controverted facts may be 
included in the bill of exceptions in 
narrative form, but otherwise, in a 
case reported by the court reporter, 
a transcript of the evidence touching 
on the points involved should be in¬ 
cluded in the bill of exceptions. 
W.Va.—Ault v. O’Brien, 6 S.E.2d 228, 
121 W.Va. 705. 

32. Ala.—Sovereign Camp, W. O. W., 
v. Wiggins, 191 So. 470, 238 Ala. 
424. 

Fla.—Florida Land Inv. Co. v. Wil¬ 
liams, 91 So. 177, 83 Fla. 251. 

Ga.—Barnes v. Downing Co., 114 S.E. 
223, 154 Ga, 363. 

Ind.—Brown v. State ex rel. Stack, 84 
N.E.2d 883, 227 Ind. 183. 

Me.—Bradford v. Davis, 114 A2d 244 
—Gross v. Martin, 148 A. 680, 128 
Me. 445. 

Mont.—Lesage v. Largey Lumber Co., 
43 P.2d 896, 99 Mont. 372. 

Nev.—Shipman v. Watson, 214 P.2d 
155, 67 Nev. 74. 

Pa.—Wilson v. Horner, 59 Pa. 160. 
Cure of omission by stipulation or 
permission of court 

(1) An omission to incorporate pa¬ 
pers or documents in the bill of ex¬ 
ceptions cannot be cured by stipula¬ 
tion. 

U.S.—Kreiner v. U. S., C.C.A.N.T., 11 
F.2d 722, certiorari denied 46 S.Ct. 
639, 271 U.S. 688, 70 L.Ed. 1152. 

4 C.J. p 236 note 33, p 237 note 34. 

(2) Fact that plaintiff received per¬ 
mission from trial court to omit 
from his bill of exceptions exhibits 
on which trial court relied in direct¬ 
ing a verdict for defendants did not 
excuse the omission of such exhibits. 


Me.—Carey v. Bourque-Lanigan Post 
No. 5, American Legion, 104 A.2d 
438, 150 Me. 62. 

Unincorporated document not part of 
bill 

A document not incorporated into 
or attached to the body of the bill of 
exceptions, nor by apt language made 
a part thereof, and so identified and 
authenticated by letter, number, or 
mark mentioned in the bill that there 
can be no doubt of its identity, can¬ 
not be considered as a part of the 
bill of exceptions. 

Fla.—Florida Land Inv. Co. v. Wil¬ 
liams, 91 So. 177, 83 Fla. 251. 
Documents in narrative form deemed 
void 

Nev.—Graff v. Shipman Bros. Trans¬ 
fer Co., 222 P.2d 497, 67 Nev. 610. 
Use of copies required 
Ill.-—Fortner v. Hill, 49 N.E.2d 264, 
319 Ill.App. 521. 

In preparing transcript of evidence 
on appeal, court reporter is not re¬ 
quired to make photostatic copies of 
exhibits or to copy them unless it 
can be done on a typewriter or print¬ 
ed. 

Ala.—American Life Ins. Co. v. An¬ 
derson, 21 So.2d 791, 246 Ala. 588. 

32.5 Ala.—Sovereign Camp, W. O. 
W., v. Wiggins, 191 So. 470, 238 Ala. 
424. 

33. Ky.—Ryan v. Kanella, 13 Ky.Op. 
740. 

4 C.J. p 231 note 1. 

34. Ind.—Stratton v. Kennard, 74 
Ind. 302. 

Ky.—New York L. Ins. Co. v. Brown, 
66 S.W. 613, 23 Ky.L. 2070. 

Me.—Webster v. Folsom, 58 Me. 230. 
4 C.J. p 231 note 2. 

35. Ill.—Lovington v. Adkins, 83 N. 
E. 1043, 232 Ill. 510. 

4 C.J. p 232 note 3. 

In Indiana 

(1) Where the document has once 
been properly copied into the record, 
it need not be copied elsewhere, but 
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the page and line where it is found 
may be referred to. 

Ind.—Scott v. Laporte, 68 N.E. 278, 
69 N.E. 675, 162 Ind. 34. 

(2) If, however, the document has 
not been properly made a part of 
the record, it must be set out in the 
bill. 

Ind.—Miller v. Coulter, 59 N.E. 853, 
156 Ind. 290. 

4 C.J. p 232 note 5, p 236 note 28. 

(3) Appellate court did not have 
jurisdiction to act on petition of ap¬ 
pellants for authority to incorporate 
original exhibits in their general bill 
of exceptions, though it was. alleged 
in petition that action was an attack 
on over one hundred separate judg¬ 
ments and that, if reporter was re¬ 
quired to make copies of all docu¬ 
mentary evidence admitted in the ac¬ 
tion, it would take him more than a 
year to do so, that cost would be pro¬ 
hibitive, and that some of the docu¬ 
ments showed evidence of spoliation 
and interlineations. 

Ind.—Gilkison v. Darlington, 85 N.E. 
2d 651, 123 Ind.App. 637. 

36. Ala.— Corpus Juris cited in For¬ 
rester v. McFry, 157 So. 68, 69, 229 
Ala. 324—Hamrick v. Town of Al¬ 
bertville, 155 So. 87, 228 Ala. 666. 
Fla.—Kirch v. Florida Highlands Co., 
100 So. 169, 87 Fla. 373—Kirch v. 
Persinger, 100 So. 166, 87 Fla. 364. 
Okl.—Covington v. Carter, 184 P. 112, 
76 Okl. 42. 

4 C.J. p 236 notes 29, 30. 

Presumption is that document was 
attached and identified at the time of 
judge’s signing, and, where the bill 
of exceptions refers to attached doc¬ 
uments identified by letters, and there 
is nothing to show that the docu¬ 
ments were not so attached and 
marked when the judge approved the 
bill, such documents will not he 
stricken out of the bill. 

Ala.—Forrester v. McFry, 157 So. 68, 
229 Ala. 324. 

Withdrawal to secure identification 
Where documentary evidence at- 
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a specific and sufficiently identifying reference to 
that part of the transcript or record in which the 
document appears; 37 and, if the document is being 
set forth in the bill itself, it is sometimes held neces¬ 
sary and proper to set forth the substance and legal 
effect of the document rather than to copy it in 
full. 33 

Certification or authentication. A mere copying 
or incorporation by reference of a document in a 
bill of exceptions is insufficient if there has been a 
failure to comply with a requirement that the docu¬ 
ment be authenticated, or be shown to have been 
admitted in evidence, by the signature, indorsement, 
or certificate of the trial judge; 39 but a certifica¬ 
tion appearing at the end of the bill stating that 
the foregoing is all the evidence introduced in the 
cause is sufficient for this purpose. 40 


§ 824. -Incorporation of Documents by 

Skeleton Bill 

Documents may sometimes be incorporated by a 
skeleton bill of exceptions, but there must be a sufficient 
identification of such documents by direction or reference 
in the bill. 

Under the practice prevailing in some jurisdic¬ 
tions, a so-called skeleton bill of exceptions, which 
provides for the subsequent incorporation of some 
document or paper by the clerk’s copying it there¬ 
in, may be used. 41 Under this practice, it is gen¬ 
erally sufficient to identify a document by a refer¬ 
ence in the bill, marking the place where it should 
be incorporated by the words, “clerk here insert,” 
or otherwise ordering it to be made a part of the 
bill, and identifying it, if it is not actually copied 
into the bill when presented for settlement, 42 and 


tached to the bill is not properly 
identified, exceptant has been refused 
leave to withdraw it to secure iden¬ 
tification. 

Ga.—Hawes v. Hawes, 66 Ga. 142. 

Identification, held insufficient 
Tenn.—Cosmopolitan Life Insurance 
Company v. Woodward, 7 Tenn.App. 
394. 

Piling of documents held necessary 
Cal.—Ruskm v. Cheney, 70 P.2d 278, 
25 C.A.2d Supp. 753. 

Tenn.—Cosmopolitan Life Insurance 
Company v. Woodward, 7 Tenn. 
App. 394. 

37. Ala.—Riddle v. Street, 117 So. 
653, 218 Ala. 97. 

Cox v. Stuart, 157 So. 458, 26 Ala. 
App. 231, certiorari denied 157 So. 
460, 229 Ala. 409. 

Fla.—Ferlita v. Figarrota, 145 So. 
605, 106 Fla. 578—Kirch v. Florida 
Highlands Co., 100 So. 169, 87 Fla. 
373—Kirch v. Persmger, 100 So. 
166, 87 Fla. 364—Florida Land Inv. 
Co. v. Williams, 92 So. 876, 84 Fla. 
157, 26 A.L.R. 171. 

Mont.—Lesage v. Largey Lumber Co., 
43 P.2d 896, 99 Mont. 372. 

Okl.—Covington v. Carter, 184 P. 112, 
76 Okl. 42. 

Philippine.—Ayala de Roxas v. Va¬ 
lencia, 5 Philippine 182. 

Utah.—Salina Canyon Coal Co. v. 
Klemm, 290 P. 161, 76 Utah 372. 

Documents properly incorporated 
<1) A court rule as to the incorpo¬ 
ration of maps and photographs in 
the record on appeal is sufficiently 
complied with when the bill of ex¬ 
ceptions shows that they were offer¬ 
ed in evidence, they are made part of 
the bill, and identified by date, num¬ 
ber, or other accurate designation, 
and the originals bearing the same 
identifying data are made part of 
the record by inserting them as sepa¬ 
rate sheets bound as other sheets. 


Ala.—Law v. Gulf States Steel Co., 
156 So. 835, 229 Ala. 305. 

(2) Documentary evidence which 
could be located in the record through 
designation in statement in appel¬ 
lant's brief would be considered by 
the supreme court. 

Mo.—O’Malley v. Continental Life 
Ins. Co., 121 S.W.2d 834, 343 Mo. 
382. 

38. Ga.—Barnes v. Downing Co., 114 
S.E. 223, 154 Ga. 363. 

4 C.J. p 237 note 35. 

Document presented to appellate 
court in argument 
Where the purport of a written ex¬ 
hibit was detailed in the exceptions, 
which referred to it by number, and 
it was handed up to the supreme 
court in argument, it may be consid¬ 
ered by that tribunal. 

Vt.—Rogers v. Bigelow, 96 A. 417, 90 
Vt. 41. 

Request of opponent no excuse 

Copying into the bill of exceptions 
in full a great mass of documents is 
not authorized by law, merely be¬ 
cause counsel for defendant in error 
required it, in the absence of require¬ 
ment by the court. 

Ga.—Kirkland v. Ferris, 88 S.E. 680, 
145 Ga. 93. 

39. Fla.—Kirch v. Florida Highlands 
Co., 100 So. 169, 87 Fla. 373—Kirch 
v. Persinger, 100 So. 166, 87 Fla. 
364. 

Ga.—Jones v. Wadley, 89 S.E. 681, 145 
Ga. 569. 

Ky.—Lundy v. Hunt, 276 S.W. 838, 
210 Ky. 803. 

Mo.—O'Malley v. Continental Life 
Ins. Co., 121 S.W.2d 834, 343 Mo. 
382. 

Tenn.—Sweeney v. Carter, 137 S.W. 

2d 892, 24 Tenn.App. 6. 

4 C.J. p 232 note 6, p 236 notes 29-31. 
Certification held sufficient 
Where portions of a bill of excep¬ 
tions, being records or substance 

714 


thereof, are set out by order of the 
judge approving the bill with the 
formal statement that such records 
were offered in evidence, such incor¬ 
poration is a sufficient statement that 
they were in evidence and were con¬ 
sidered. 

Ala.—Buckner v. Graves, 98 So. 22, 
210 Ala. 294. 

What follows certificate as an ex¬ 
hibit is an exhibit proper and it must 
be identified by trial judge’s signa¬ 
ture thereon. 

Ga.—Flowers v. General Motors Ac¬ 
ceptance Corp., 67 S.E.2d 159, 84 
Ga.App. 681. 

40. Ind.—Allen v. Gilkison, 132 N.E. 
12, 76 Ind.App. 233. 

41. W.Va.—Schwarzchild, etc., Co. v. 
Chesapeake, etc., R. Co., 53 S.E. 785, 
59 W.Va. 649. 

4 C.J. p 233 note 10. 

42. Ala.—Kilby Car & Foundry Co. 
v. Georgia Casualty Co., 96 So. 319, 
209 Ala. 294. 

Kan.—Atchison, etc. R. Co. v. Wag¬ 
ner, 19 Kan. 335. 

4 C.J. p 232 note 7. 

Documents properly incorporated 
Where the bill contained in the 
transcript recited, "Here counsel for 
plaintiff offered in evidence the 
agreement between G. and K.” or "the 
policy of insurance," etc., setting out 
the respective documents, although 
the original bill of exceptions mere¬ 
ly contained such introductory 
statement followed by directions 
such as “Here the clerk will set out 
agreement, marked ‘1 plaintiff,’ ” this 
is sufficient incorporation of the doc¬ 
uments. 

Ala.—Kilby Car & Foundry Co. v. 
Georgia Casualty Co., 96 So. 319, 
209 Ala. 294. 

Written pleadings, instructions, or 
orders, and a written deposition 
which has been filed and received in 
evidence may be included by a skel- 
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the documents so referred to become, for purpose 
of review on appeal, a part of the bill of excep¬ 
tions, 43 provided they are duly lodged with the 
clerk. 44 

An order of the court directing the document to 
be incorporated or copied by the clerk is absolutely 
essential, for judicial records can be made only by 
order of the court; 45 and the clerk is not au¬ 
thorized to copy into the bill any instrument not 
called for by the express language of the bill of 
exceptions. 46 

In order for the bill or direction therein to be 
sufficient, the document to be inserted must be so 
described as to leave no doubt as to its identity, 
nor room for mistake on the part of the clerk, 47 
and the documents to be incorporated must be au¬ 
thenticated by the trial judge. 47 - 5 In other words 
the evidence to be incorporated by reference must 
be so identified that a mistake in reference thereto 
by the clerk can be readily corrected. 48 The means 
of identification must be obvious to all on inspec¬ 
tion ; a memorandum known only to the clerk is in¬ 
sufficient; 49 nor will any presumption be indulged 
to supply the necessity for this complete identifica¬ 
tion. 50 


It has been held that the bill, in referring to the 
document, must propose to incorporate it and make 
it a part of the bill, and that a mere reference alone 
is not sufficient. 51 On the other hand, there are 
cases which have held sufficient a reference to the 
document by its identification marks, and stating 
the name and character of such document; 52 and 
trifling inaccuracies in the description of the evi¬ 
dence in the bill have been disregarded. 53 A gen¬ 
eral reference by class name to a document already 
on file with the clerk has been held sufficient where 
there is only one document of that type or class 
involved, 54 but it is otherwise if there are sev¬ 
eral such documents. 55 

Clerk’s compliance with order or direction. The 
documents referred to in a skeleton bill of excep¬ 
tions must be actually incorporated at full length in 
the appeal record by the clerk. Merely attaching 
them as exhibits to the bill is not usually sufficient ; 56 
nor is it sufficient for the clerk to incorporate a sum¬ 
mary only; 57 nor is a mere reference to the paper 
sufficient, although it is thereby identified beyond 
doubt. 58 The clerk should copy the documents so 
directed to be included in the record in their proper 
order, 59 although it is sufficient if they are copied 
into any part of the certified record. 60 However, 


eton bill of exceptions, but not a 
deposition that has not even been 
transcribed from shorthand notes 
when the bill was allowed. 

Mo.—O’Malley v. Continental Life 
Ins. Co., 121 S.W.2d 834, 343 Mo. 
382. 

43. Ala.—Kilby Car & Foundry Co. 
v. Georgia Casualty Co., 96 So. 319, 
209 Ala. 294. 

4 C.J. p 233 note 8. 

44. Mo.—Carp v. Hamburg-Bremen 
F. Ins. Co., 81 S.W. 480, 107 Mo. 
App. 352. 

4 C.J. p 233 note 9. 

45. Mo.—Jefferson City v. Opel, 67 
Mo. 394. 

4 C.J. p 233 note 11, p 236 note 27. 

46. Ind.—Lowery v. Carver, 4 N.E. 
52, 104 Ind. 447. 

4 C.J. p 233 note 12. 

47. Ala.—Hamrick v. Town of Al¬ 
bertville, 155 So. 87, 228 Ala. 666 
—Tennessee-Hermitage Nat. Bank 
v. Hagan, 119 So. 4, 218 Ala. 390— 
Biddle v. Street, 117 So. 653, 218 
Ala. 97—Fuller v. Fair, 91 So. 591, 
206 Ala. 654—Jones v. First Nat. 
Bank, 89 So. 437, 206 Ala. 203. 

Hale v. Helms, 81 So. 840, 17 
Ala.App. 62—Padgett v. Gulfport 
Fertilizer Co., 66 So. 866, 11 Ala. 
App. 366. 

Fla.—Florida Land Inv. Co. v. Wil¬ 
liams, 91 So. 177, 83 Fla. 251. 

4 C.J. p 233 note 13. 


Insufficient reference 

(1) A recital in a bill of excep¬ 
tions that a deed had been offered 
in evidence, “which was in words 
and figures as follows: [The clerk 
will here set out deed],” is not suffi¬ 
ciently definite to identify such deed, 
so as to exclude the possibility of 
mistake. 

Ala.—Hale v. Helms, 81 So. 840, 17 
Ala.App. 62. 

(2) Notation in body of bill of ex¬ 
ceptions that “the clerk will here 
copy (1) deposition of John T. Yates, 
material witness for the defendant," 
was not sufficient to authorize clerk 
to incorporate in bill of exceptions 
application which was attached as 
an exhibit to deposition. 

Ala.—Sovereign Camp, W. O. W., v. 
Wiggins, 191 So. 470, 238 Ala. 

424. 

47.5 Tenn.—Anderson v. Sharp, 259 
S.W.2d 521, 195 Tenn. 274. 

Rose v. Third Nat. Bank, 183 S. 
W.2d 1, 27 Tenn.App. 553. 

48. Iowa.—Parks v. Council Bluffs 
Ins. Co., 28 N.W. 424, 70 Iowa 
655. 

4 C.J. p 234 note 14. 

49. Ala.—Forrester v. McFry, 157 

So. 68, 229 Ala. 324. 

4 C.J. p 234 note 15. 

50. W.Va.—McKendree v. Shelton, 
41 S.E. 909, 51 W.Va. 516. 

4 C.J. p 234 note 16. 
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51. Ga.—Barnes v. Downing Co., 114 
S.E. 223, 154 Ga. 363. 

4 C.J. p 234 note 18. 

52. Ala.—Tennessee-Hermitage Nat. 
Bank v. Hagan, 119 So. 4, 218 Ala. 
390—Buckner v. Graves, 98 So. 22, 
210 Ala. 294. 

4 C.J. p 235 note 19. 

53. W.Va.—Marshall v. Stalnaker, 
74 S.E. 48, 70 W.Va. 394. 

4 C.J. p 235 note 20. 

54. Ala.— Jones v . First Nat. Bank, 
89 So. 437, 206 Ala. 203. 

55. Ala.—Fuller v. Fair, 91 So. 591, 
206 Ala. 654. 

56. Ill.—Kalish v. Chicago, 76 N.E. 
49, 219 Ill. 133. 

W.Va.—Schwarzchild, etc., Co. v. 
Chesapeake, etc., R. Co., 53 S.E. 785, 
59 W.Va. 649. 

4 C.J. p 235 note 21. 

57. Ark.—Dillard v. Parker, 25 Ark. 
503. 

4 C.J. p 236 note 22. 

58. Ark.—Dillard v. Parker, supra. 
W.Va.—Tracy v. Carver Coal Co., 50 

S.E. 825, 57 W.Va. 587. 

4 C.J. p 236 note 23. 

59 Ind.—Miles v Buchanan, 36 Ind. 
490—Harman v. State, 22 Ind. 331. 

60. W.Va.—Rowland Land Co. v. 

Barrett, 75 S.E. 57, 70 W.Va. 703. 
4 C.J. p 236 note 25. 
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unless a bill of exceptions contains the direction 
“here insert,” the annexation of papers by the clerk 
to the bill of exceptions after the signature of the 
judge does not make them a part of the bill. 61 

§ 825. - Physical Objects 

Physical objects or exhibits in evidence may be in¬ 
corporated in a bill of exceptions by an adequate descrip¬ 
tion or reference therein. 

Physical objects or exhibits which were intro¬ 
duced in evidence may in a proper case be con¬ 
sidered a part of the bill of exceptions, 61 - 50 and, 
where they cannot be incorporated or attached, they 
are properly brought into the bill of exceptions by 
way of description, 62 or by referring to them in 
the bill and properly identifying them. 63 Exhibits 
need not be included in the bill of exceptions or 
referred to where they are deemed unnecessary to 
the determination of any issue being raised. 63 - 5 

§ 826. - Stenographer’s Report 

Where properly incorporated in the bill of exceptions, 
the report or transcript of evidence by the stenographer 
will generally be considered on review. 

The transcript of the evidence by the stenog¬ 
rapher may, 64 and should, 64 - 5 be considered on ap¬ 
peal, where properly made a part of the bill of ex¬ 
ceptions, without any order of the court therefor. 65 
If it is not expressly provided otherwise, however, 
such report or transcript of the evidence is not a 


part of the bill of exceptions, unless referred to 
and incorporated therein, 66 although the statute ex¬ 
pressly declares that such transcript shall be “the 
best authority in any matter of dispute.” 67 In or¬ 
der to be incorporated the report must be tran¬ 
scribed into longhand or typewriting, 68 be identified 
and certified, 69 and in some jurisdictions filed with 
the clerk by the exceptant, before incorporating the 
same in the bill, 70 within the time required by law. 71 
It is not sufficient merely to attach the stenog¬ 
rapher’s report to the bill, 72 although in some juris¬ 
dictions the incorporation may be done by use of a 
skeleton bill. 73 

Force and effect of report Where a stenogra¬ 
pher’s report of the evidence is made a part of the 
bill of exceptions, it controls facts alleged in the 
formal part of the bill contradictory to its state¬ 
ments. 74 

Necessity that report be official or regularly au¬ 
thorized. If the bill contains the evidence in the 
case, it is immaterial that the notes are those of a 
reporter employed by the parties and not those of 
the official reporter, 75 or are the notes of evidence 
taken by the parties themselves. 76 It is no objection 
to a bill that the stenographer who took the evi¬ 
dence incorporated therein was not regularly ap¬ 
pointed by the judge, 77 or that he was not sworn. 78 
Neither is it necessary that there be a preliminary 
order directing the proceedings to be taken down. 79 


61. Ind.—Baltimore, etc., R. Co. v. 
Bamum, 79 Ind. 261, following 
Sidener v. Davis, 69 Ind. 336. 

4 C.J. p 236 note 26. 

61.50 Tenn.—Kidd v. Tennessee Gas 
Co., 231 S.W.2d 793, 33 Tenn.App. 
302. 

62. Ill.—Colby v. Herron, 88 Ill. 
App. 299. 

Ind.—Morgantown Mfg. Co. v. Hicks, 
86 N.E. 856, 43 Ind.App. 32. 

4 C.J. p 237 note 37. 

Description, must be correct 
Ind.—Slinkard v. Wilson, 105 N.E.2d 
342, 125 Ind.App. 76. 
ttCodels used at trial should be in¬ 
corporated either by record or photo¬ 
graph. 

Tenn.—Underwood v. Hill, 10 Tenn. 
App. 597. 

63. Neb.—Shiman Bros. & Co. v. Ne¬ 
braska Nat. Hotel Co., 9 N.W.2d 
807, 143 Neb. 404. 

Ohio.—State v. Hinkelman, 13 Ohio 
Cir.Ct.,N.S., 321. 

4 C.J. p 237 note 38. 

63.5 Utah.—Stubbs v. Third Judi¬ 
cial District Court of Salt Lake 
County, 150 P.2d 783, 106 Utah 539. 

64. Ohio.—Newark Natural Gas & 
fuel Co. v. City of Newark, 111 N. 


E. 150, 92 Ohio St. 393, affirmed 37 
S.Ct. 156, 242 U.S. 405, 61 L.Ed. 
393. 

64.5 Ky.—Hoback v. Brownfield, 243 
S.W.2d 670. 

65. Ky.—Black Motor Co. v. Blair, 
18 S.W.2d 866, 230 Ky. 78. 

66. Ind.—McMurran v. Hannum, 113 
N.E. 238, 185 Ind. 326. 

4 C.J. p 237 note 39. 

67. Pa.—Connell v. O’Neil, 26 A. 607, 
154 Pa. 682. 

68. W.Va.—State v. Continental 
Coal Co., 155 S.E. 667, 109 W.Va. 
557. 

69. Nev.—Shipman v. Watson, 214 
P.2d 155, 67 Nev. 74. 

Va.—J. Maury Dove Co. v. New Riv¬ 
er Coal Co., 143 S.E. 317, 150 Va. 
796. 

W.Va.—State v. Continental Coal 
Co., 115 S.E. 667, 109 W.Va. 557. 

4 C.J. p 237 note 41. 

70. Ind.—Citizens’ St. R. Co. v. Sut¬ 
ton, 46 N.E. 462, 148 Ind. 169, re¬ 
hearing denied 47 N.E. 462, 148 
Ind. 169. 

4 C.J. p 238 note 42. 

71. Miss.—Chenault v. W. T. Adams 
Mach. Co., 52 So. 189, 97 Miss. 487. 
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72. Ind.—Garrett v. State, 49 N.E. 
33, 149 Ind. 264. 

4 C.J. p 238 note 44. 

73. Ark.—Brunson v. Teague, 186 S. 
W. 78, 123 Ark. 594. 

Va.—Sims v. Capper, 112 S.E. 676, 
133 Va. 278—Shipley v. Virginian 
Ry. Co., 104 S.E. 297, 87 W.Va. 139 
—De Board v. Camden Interstate 
R. Co., 57 S.E. 279, 62 W.Va. 41. 
4 C.J. p 238 note 45. 

74. Me.—Harmon v. Harmon, 63 
Me. 437. 

75. Ill.—People v. Chetlain, 76 N. 
E. 364, 219 Ill. 248. 

Ind.—Benson v. Christian, 29 N.E. 

26, 129 Ind. 535. 

4 C.J. p 238 note 47. 

76. Mo.—State v. Wear, 14 S.W. 115, 
101 Mo. 414. 

4 C.J. p 238 note 48. 

77- Iowa.—Etter v. O’Neil, 49 N.W. 
1013, 83 Iowa 655. 

78. Ind.—McCoy v. Able, 30 N.E. 528, 
31 N.E. 453, 131 Ind. 417. 

4 C.J. p 238 note 50. 

79. Iowa.—State v. Welsh, 79 N.W. 
369, 109 Iowa 19. 

4 C.J. p 238 note 5L 
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§ 827. -Matters Not Formally Intro¬ 

duced in Evidence 

A bill of exceptions ordinarily should not include, as 
a part of the evidence, matters or things which have not 
been formally introduced in evidence in the trial court. 

Generally, a bill of exceptions should not in¬ 
corporate, as a part of the evidence, matters or 
things which have not been formally introduced and 
made a part of the evidence in the court below. 80 
However, under statutes enlarging the scope of a 
bill of exceptions it is held that the bill may prop¬ 
erly include a record of events which took place in 
the presence of, or under the direction of, the court, 
and matter of which the court took judicial no¬ 
tice, if in fact considered by the court in arriving 
at the decision, although not formally introduced 
in evidence. 81 

§ 828. Incorporating Decisions of Other 
Courts 

The bill of exceptions should set out the legal deci¬ 
sions of another state which have been introduced to 
prove the law of that state as a matter of fact. 

Where a party relies on decisions of a foreign 
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state, in order to establish error, the opinions of the 
court must be set out in the bill, and it is not suffi¬ 
cient to give merely the titles of the cases and the 
numbers and pages of the volumes of reports, where 
they may be found. 82 

§ 829. Incorporating Motions and Affidavits 

In order to be considered on review, a motion or affi* 
davit must be set out at length in the bill of exceptions 
or incorporated by reference therein, or attached thereto 
and properly identified. 

Motions or affidavits, in order to be considered 
a part of the record preserved for review by a bill 
of exceptions, must be set out at length in such 
bill, or be referred to therein as properly appear¬ 
ing elsewhere in the record, 83 or be attached to the 
bill as exhibits and duly identified by the presiding 
judge. 84 In some jurisdictions it is not sufficient 
merely to describe them in the bill, and refer to 
their character, date of filing, etc., 85 or to refer 
to the part of the transcript where they may be 
found. 86 The bill must also show that the affidavits 
have been filed or used. 87 

If the motions or affidavits are not properly in¬ 
corporated in the bill, and are not otherwise part 


80. Ind.—Chicago, I. & L. Ry. Co. 
v. Public Service Commission of 
Indiana, 123 N.E. 465, 188 Ind. 
334. 

Neb.—In re Bird wood Irr. Dlst., Wa¬ 
ter Division No. 1—A, 46 N.W.2d 
884, 154 Neb. 52. 

Ohio.—Cornfeldt v. Rihacek, 177 N. 
E. 522, 39 Ohio App. 292. 

81. Ind.—State ex rel. Roberts v. 
Graham, 110 N.E.2d 855, 231 Ind. 
680. 

Neb.—State v. Fawcett, 90 N.W. 250, 
64 Neb. 496. 

4 C.J. p 237 note 36. 

82. Ill.—Gunning System v. La 
Pointe, 113 Ill.App. 405, reversed 
on other grounds 72 N.E. 393, 212 
Ill. 274. 

83. Ga.—Kennedy v. Rogers, 88 S. 
E. 974, 145 Ga. 292. 

Ill.—Spears v. Cleveland, C., C. & 
St. L. Ry. Co., 190 Ill.App. 616. 
See Rolenec v. Rolenec, 210 Ill.App. 
329—W. T. Rawleigh Medical Co. 
v. Barnett, 185 Ill.App. 82. 

4 C.J. p 129 note 94, p 239 note 60. 
Iowa.—Freed v. Carlson, 195 N.W. 
723, 196 Iowa 961. 

Mo.—Turner v. Browne, 173 S.W.2d 
868, 351 Mo. 541. 

Central Bank, Columbia, Mo. v. 
Lyda, App., 191 S.W. 245—Wank 
v. Peet, App., 190 S.W. 88, cer¬ 
tiorari quashed State ex rel. Peet 
v. Ellison, Mo., 196 S.W. 1103. 
Nev.—Shipman v. Watson, 214 P.2d 
155, 67 Nev. 74. 


Or.— Corpus Juris Secundum cited in 
Harper v. Wilson, 200 P.2d 600, 
602, 185 Or. 23. 

Amendment to motion 
Where a hill of exceptions recites 
an amendment to a motion for new 
trial, but does not specify it as be¬ 
ing part of the record and material 
to a clear understanding of the er¬ 
rors complained of, and no amend¬ 
ment appears in the record sent to 
the court of appeals, it can consider 
only the original motion for new 
trial, containing only the general 
grounds. 

Ga.—Kirkland v. Addison, 102 S.E. 
548, 25 Ga.App. 85. 

Incorporation of journal entry 
overruling motion is unnecessary. 
Wyo.—Conradt v. Lepper, 81 P. 307, 
82 P. 2, 13 Wyo. 473. 

Statement of clerk is insufficient 
to identify an affidavit as the one 
referred to in the bill of exceptions. 
Ill.—Chicago, etc., R. Co. v. Tando, 
20 N.E. 270, 127 Ill. 214. 

4 C.J. p 240 note 67. 

Statement of contents and. object of 
motion 

It has been held that a motion is 
sufficiently embraced in a bill of ex¬ 
ceptions, where the contents and ob¬ 
ject of the motion are incorporated 
in such hill. 

Kan.—Musgrave v. Barclay, 52 P. 96, 
59 Kan. 773. 

Sufficient reference in skeleton bill 

A statement in a bill of exceptions 
that, “Said motion is as follows: 
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[the clerk will set out the motto* 
appearing on the motion docket]”— 
referring to a motion for new trial 
attached at or near the above state¬ 
ment, identical to the motion ap¬ 
pearing in the transcript in proper 
form, sufficiently identified it. 

Ala.—Harris v. Harris, 100 So. 333, 
211 Ala. 222. 

84. Ga.—Roberts v. Cairo, 66 S.E. 
938, 133 Ga. 642. 

4 C.J. p 240 note 61. 

Following authentication 

Where defendant’s motion to set 
aside verdict and to direct a ver¬ 
dict for him was not put in that 
part of the bill of exceptions which 
contained the evidence, but followed 
that part with the authentication 
and signature of the trial judge, the 
motion was properly made a part of 
the bill of exceptions. 

Term.—Fuson v. Cantrell, 166 S.W. 
2d 405, 25 Tenn.App. 608. 

85. Ga.—Kennedy v. Rogers, 88 S. 
E. 974, 145 Ga. 292. 

Ill.—See Burke v. City of Chicago, 
185 Ill.App. 228. 

4 C.J. p 240 note 62. 

86. Ind.—Crumley v. Hickman, 92 
Ind. 388. 

Mo.—Story v. Ragsdale, 30 Mo.App. 
196. 

4 C.J. p 240 note 63. 

87- Ill.—Charter v. Graham, 56 I1L 
19. 

Nev.—State v. Parsons, 7 Nev. 57. 

4 C.J. p 240 note 64. 
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of the record, matters requiring the consideration 
of such documents cannot be reviewed. 88 

A recital of facts in a motion which is embodied 
in a bill of exceptions is not evidence that the facts 
recited existed, unless the court so certifies. 89 

§ 830. Incorporating Instructions 

In order to be considered as a part of the bill of 
exceptions, the instructions of the trial court must be 
embodied therein or incorporated by reference in such 
a manner as to be identified. 

In order to be considered a part of a bill of ex¬ 
ceptions, instructions of the trial court must be 
incorporated therein, 90 before the signature of the 
bill by the judge, 91 or be so marked, specified, and 
referred to therein that they may be identified. 92 
If the instructions are neither copied nor called 
for in the bill, they cannot be noticed, even though 
there is found in other parts of the transcript what 
purports to be instructions of corresponding num¬ 
bers to those recited in the bill. 93 It is not neces¬ 
sary to set forth the entire charge, but only such 
portions thereof as relate to the exception saved; 94 
and, if the exception relates to widely separated 
parts of an instruction involving distinct points, the 
exception should be stated separately and the por¬ 
tions of the charge objected to given correctly in 
the appropriate place. 95 

When the instructions appear in the transcript 
of record, it is sometimes held that they should not 
be included in the bill of exceptions but should be 
incorporated by a reference giving the number of 


the instruction referred to and the page of the tran¬ 
script where it appears; 96 but there are other cases 
to the effect that instructions cannot be incorporated 
by reference to the number of the instruction and 
the page of the transcript where it appears. 97 

Skeleton bill . In some states, instructions may be 
incorporated by a skeleton bill if the instructions are 
sufficiently identified to enable the clerk to copy 
them. 98 

§ 831. Incorporating Verdict or Judgment 

The bill of exceptions should not contain the verdict 
or judgment. 

The verdict or judgment should not be incorpo¬ 
rated in a bill of exceptions, since the record proper 
is the appropriate and only necessary place wherein 
they need appear. 99 

§ 832. Showing as to Compliance with Stat¬ 
utory Requirements 

It should appear on the face of the bill of exceptions 
that statutory requirements as to signing, settling, and 
filing have been complied with. 

It must be shown on the face of the bill of excep¬ 
tions that compliance has been had with statutory 
requirements as to the time of settling, signing, and 
filing the bill. 1 If the bill was not filed during the 
term of court at which the judgment was rendered, 
it must appear that the time for filing was ex¬ 
tended; 2 and documents purporting to extend the 
time for preparing and serving the bill should not be 
attached thereto after it has been prepared and 


88. Iowa.—Freed v. Carlson, 195 N. 
W. 723, 196 Iowa 961. 

Me.—Bradford v. Davis, 114 A.2d 
244. 

Mo.—State ex rel. Peet v. Ellison, 
196 S.W. 1103. 

Neb.—State ex rel. League of Neb. 
Municipalities v. Loup River Pub¬ 
lic Power Dist, 62 N.W.2d 682, 158 
Neb. 160. 

89. Iowa.—Pharo v. Johnson, 15 
Iowa 560—Herring v. State, 1 
Iowa 205. 

90. Ala.—Solnick v. Ballard, 118 So. 
381, 218 Ala. 206. 

Ind.—Indiana Service Corp. v. 
Schaefer, 199 N.E. 158, 101 Ind. 
App. 294. 

Ky.—Ryan v. Kanella, 13 Ky.Op. 
740. 

Me.—American Sardine Co. v. Olsen, 
102 A. 797, 117 Me. 26. 

Or.—Foster v. Farra, 243 P. 778, 117 
Or. 286. 

W.Va.—Cochran v. Craig, 106 S.E. 

633, 88 W.Va. 281. 

4 C.J. p 238 note 53. 


S.W. 538, 214 Mo. 167, 127 Am.S. 
R. 661. 

4 C.J. p 238 note 54. 

92. Ark.—Newton v. Russian, 85 S. 
W. 407, 74 Ark. 88. 

Ind.—Blizzard v. Riley, 83 Ind. 300. 
4 C.J. p 238 note 55. 

Identification, held insufficient 

The identification of request for 
instruction in the form “Identified, 
Dews, Judge," without date and 
without anything to indicate that re¬ 
quest was intended to be an exhib¬ 
it to, or a part of, bill of excep¬ 
tions, was insufficient to make re¬ 
quest a part of bill of exceptions. 
Tenn.—Sweeney v. Carter, 137 S.W. 
2d 892, 24 Tenn.App. 6. 

93. Ark.—Hardy v. New Rocky Gro¬ 
cery Co., 251 S.W. 865, 159 Ark. 
109. 

4 C.J. p 239 note 56. 

94. Mass.—Duncan v. New England 
Power Co., 145 N.E. 427, 250 Mass. 
228—John B. Frey Co. v. S. Silk, 
Inc., 140 N.E. 259, 245 Mass. 534. 

95. R.I.—Verhasselt v. National 

Wholesale Grocery Co., 105 A. 367. 
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96. R.I.—Whitaker v. R. C. N. Mf g. 
Co., 134 A. 11—Fainardi v. Pau- 
sata, 123 A. 689, 45 R.I. 462. 

97. Ala.—Southern R. Co. v. Jones, 
31 So. 501, 132 Ala. 437. 

4 C.J. p 239 notes 57, 58. 

98. Ark.—Ford v. Bodcaw Lumber 
Co., 83 S.W. 346, 73 Ark. 49. 

Mo.—Collins v. Crawford, 103 S.W. 

537, 214 Mo. 167. 

4 C.J. p 239 note 59. 

99. Ala.—Dorrough v. Mackenson, 
165 So. 575, 231 Ala. 431—Thom¬ 
as v. Carter, 117 So. 634, 218 Ala. 
55. 

Gurley v. Henderson Nat. Bank, 
110 So. 63, 21 Ala.App. 569. 

Ill-—People v. Brewerton Coal Co., 
253 Ill.App. 414. 

4 C.J. p 240 note 69. 

1. Ala.—Wright v. McCullough, 80 
So. 149, 16 Ala.App. 575. 

4 C.J. p 241 note 70. 

2. Cal.—Higgins v. Mahoney, 50 C. 
444. 

Mo.—Webster County v. Cunning¬ 
ham, 14 S.W. 625, 101 Mo. 642. 
4 C.J. p 241 note 71. 


91. Mo.—Collins v. Crawford, 112 
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served. 3 It has been held, however, that, after an 
appellate court has settled and certified the bill, a 
failure to comply with the statute or rules of court 
will be cured by a presumption that the court re¬ 
laxed the rules for some good reason ; 4 and it will 
be presumed that the chronological sequence was 
followed in the preparation and settlement of the 
bill.* 

§ 833. Showing as to Grounds of Objection 

The grounds of the objection to the action or ruling 
of the trial court must be specifically pointed out in the 
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bill of exceptions In order to make clear to the review¬ 
ing court what is complained of. 

As a general rule, the action, ruling, or decision 
complained of, as well as the alleged error therein 
and the grounds of the objection thereto, must be 
specified in the bill of exceptions, 6 in such a manner 
as to make it clear to the reviewing court what is 
complained of. 7 The circumstances of the action, 
decision, or ruling of the court below should also 
be so stated that the error to which the exception 
is addressed will clearly appear to the appellate 


3. Utah.—Fisher v. Bonneville Ho¬ 
tel Co., 188 P. 856, 55 Utah 588, 
12 A.L.R 255. 

4. U.S.—Seattle v. Methodist Prot¬ 
estant Church Bd. Home Missions, 
Wash., 138 F. 307, 70 C.C.A. 597. 

5. Ga.—McCain v. Bonner, 51 S.E. 
36, 122 Ga. 842. 

4 C.J. p 241 note 73. 

6. Conn.—Equitable Life Assur. 
Soc. of U. S. v. Slade, 190 A. 616, 
122 Conn. 451. 

Ga.—Daniel v. Boykin, 84 S.E.2d 48, 
211 Ga. 43—Hiott v. Hiott, 160 S. 
E. 500, 173 Ga. 392—Whitmire v. 
Thompson, 159 S.E. 859, 173 Ga. 
174—Georgia Minerals Co. v. Ta¬ 
tum, 127 S.E. 655, 160 Ga. 215— 
Johnson v. Hopkins, 90 S.E. 60, 145 
Ga. 817—Higdon v. Bell, 87 S.E. 
385, 144 Ga. 485—Condon, Graham 
& Milner v. Dehart, 84 S.E. 540, 
143 Ga. 185—Velvin v. Hall, 78 Ga. 
136. 

Lunsford v. Ferrell, 68 S.E. 2d 
153, 85 Ga.App. 37—Ulmer v. Ul¬ 
mer, 179 S.E. 748, 51 Ga.App. 177— 
Tdiller v. Edwards, 177 S.E. 758, 50 
Ga.App. 131—Clark v. Sinclair Re¬ 
fining Co., 174 S.E. 544, 49 Ga.App. 
T43—Griffin v. Garrard, 156 S.E. 
270, 42 Ga-App. 337—Thompson v. 
:Savannah Bank & Trust Co., 148 
,S.E. 621, 39 Ga.App. 809—Fidelity 
& Deposit Co. of Maryland v. Nor¬ 
wood, 144 S.E. 387, 38 Ga.App. 534 
—McGlawn v. Lane & Watkins, 128 
.S.E. 219, 34 Ga.App. 58—Lawson v. 
Brown, 120 S.E. 550, 31 Ga.App. 
302—Killarney Realty Co. v. Wim- 
pey, 118 S.E. 581, 30 Ga.App. 390— 
Lyon v. Williams Patent Crusher 
& Pulverizer Co., 107 S.E. 590, 26 
Ga.App. 760. 

“3M[e.—Sard v. Sard, 83 A.2d 286, 147 
Me. 46—Appeal of Heath, 79 A. 2d 
810, 146 Me. 229—Bryne v. Bryne, 
196 A. 402, 135 Me. 330—Heim v. 
Caleman, 135 A. 33, 125 Me. 478 
—State v. Holland, 134 A. 801, 125 
Me. 526. 

.Neb.—Guyette v. Schmer, 35 N.W.2d 
689, 150 Neb. 659. 

N.C.—City of Greensboro v. Guilford 
County, 184 S.E. 473, 209 N.C. 655. 
-Or.—Foster v. Farra, 243 P. 778, 117 
Or. 286. 


S.C.—Jones v. Elbert, 34 S.E.2d 796, 
206 S.C. 508. 

Tex.—First State Bank & Trust Co. 
v. First Bank of Truscott, Civ. 
App., 32 S.W.2d 494. 

4 C.J. p 220 note 5, p 241 note 75. 

Reference to body of evidence or 
incorporation of evidence as part of 
bill does not take place of succinct 
and summary statement of specific 
grounds of exceptions in bill itself. 
Me.—In re Knapp’s Estate, 99 A.2d 
331, 149 Me. 130. 

Incorrectness of ruling need not 
be demonstrated in .bill under a stat¬ 
ute requiring that a bill of excep¬ 
tions shall specify plainly the deci¬ 
sion complained of and the alleged 
error therein. 

Ga.—Federal Land Bank of Colum¬ 
bia v. Bank of Lenox, 16 S.E.2d 9, 
192 Ga. 543. 

“Short” bill under statute must 
allege that some antecedent ruling 
on which error is specifically as¬ 
signed necessarily controlled the 
further progress of the case and as¬ 
sign error in the final judgment as 
having been controlled by such prior 
erroneous ruling. 

Ga.—Brown v. Marks Auto Sales, 92 
S.E.2d 832, 93 Ga.App. 741. 

Bill must be strong enough to stand 
alone 

Me.—Maine Potato Growers, Inc. v. 
H. Sacks & Sons, 126 A.2d 919— 
Bradford v. Davis, 56 A.2d 68, 143 
Me. 124—Jones v. Jones, 64 A. 815, 
101 Me. 447. 

Bill held sufficient 

Ga.—Nash v. Poss, 94 S.E.2d 409, 
212 Ga. 590—Hamil v. Rigdon, 5 S. 
E.2d 403, 60 Ga.App. 830—Atta- 
way, for Use of Carmichael v. 
Dieckmann, 3 S.E.2d 758, 60 Ga. 
App. 276. 

Md.—Mathiesen Alkali Works v. 

Redden, 10 A.2d 699, 177 Md. 560. 
Bills held insufficient or too general 
Ga.—Daniel v. Boykin, 84 S.E. 2d 48, 
211 Ga. 43—Manry v. Hardin, 72 S. 
E.2d 770, 209 Ga. 369—Wright v. | 
Hardin, 72 S.E.2d 769, 209 Ga. 368. 
Me.—Maine Potato Growers, Inc. v. 
H. Sacks & Sons, 126 A.2d 919— 
Morse v. Morse, 107 A.2d 496— 
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Bates Street Cigar & Confection¬ 
ery Co. v. Howard Cigar Co., 15 A. 
2d 190, 137 Me. 51—Wallace v. Gil¬ 
ley, 12 A.2d 416, 136 Me. 523. 

Exceptions to instructions 
It has been held, however, that 
“it has never been the general prac¬ 
tice in this state or thought neces¬ 
sary, to properly preserve the ex¬ 
ceptions to an instruction, to state 
the specific grounds thereof in a bill 
of exceptions; the usual practice 
having been, as we understand it, 
to state such grounds when first 
objecting to proposed instructions, 
without incorporating them in the 
record, a continued reliance upon the 
objection being usually indicated by 
merely announcing that the party 
excepts to the giving of the instruc¬ 
tion, at the time it is given.” 

Wyo.—Hall Oil Co. v. Barquin, 213 
P. 941, 943, 29 Wyo. 440. 

7. Ga.—Cook v. Hendricks, 90 S.E. 
383, 146 Ga. 63. 

Askew v. Wilson, 99 S.E. 537, 23 
Ga.App. 771. 

Mass.—In re Anderson, 29 N.E.2d 
194, 301 Mass. 612—Bates v. Town 
of Cohasset, 182 N.E. 284, 280 Mass. 
142—De Filippo v. Di Pietro, 163 
N.E. 742, 265 Mass. 186. 

Tex.—Bost v. Biggers Bros., Civ. 
App., 222 S.W. 1112, dismissed for 
want of jurisdiction. 

4 C.J. p 242 note 76. 

Bearing of nature and character of 
judgment on sufficiency of as¬ 
signment 

Sufficiency of assignment of er¬ 
ror in a bill of exceptions depends 
not only on its language, but on the 
nature and character of the judg¬ 
ment complained of. 

Ga.—Hart v. Lee, 114 S.E. 644, 29 
Ga.App. 253. 

If specification of error is intelli¬ 
gible to the reviewing court, it will 
be treated as sufficient, although it 
may be in some respects defective. 
Cal.—Miles v. Rosenthal, 266 P. 320, 
90 C.A. 390. 

Ga.—Moore v. Adams, 113 S.E. 383, 
153 Ga. 709, 23 A.L.R. 925—Cook 
v Hendricks, 90 S.E. 383, 146 Ga. 
63. 
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court; 8 and it must be made to appear that the 
error was prejudicial or harmful. 9 The necessity 
for specifying the error in the bill of exceptions 
is not dispensed with by an assignment of errors 
presented for the first time on appeal, 10 nor is an 
objection and exception to a ruling of the court 
sufficiently shown by a record of the minutes of 
the court below. 11 

Except as to errors of law apparent of record, 12 
a party is strictly confined to the objections shown 
in his bill, 13 for errors not apparent of record which 
are not sufficiently shown in the bill of exceptions 
will not be considered. 14 

In some jurisdictions, under statutes to that effect, 
a bill of exceptions need not contain a specification 


of errors relied on, unless the exceptions are to the 
verdict, findings, or judgment on the ground of in¬ 
sufficiency of the evidence, in which case the bill 
must specify the particulars in which the evidence 
is insufficient, or a motion to strike will be sus¬ 
tained; 15 and errors of law occurring at the trial 
need not be specified in the bill of exceptions to en¬ 
title them to be considered on appeal. 16 

Some statutes require that the bill clearly and 
separately state the exceptions relied on; 16 - 5 and, 
under such a statute, it is held that the bill should 
state merely the decision or ruling complained of 
with the exception thereto without any averment 
of error or statement of the reason for the excep¬ 
tion, the latter matters being proper only in the 
brief. 17 Rulings on distinct questions of law should 


8. Philippine.—Manona v. Oblero, 5 
Philippine 29. 

Tex—Fred Mercer Dry Goods Co. v. 

Fikes, Civ.App., 211 S.W. 830. 

4 C.J. p 243 note 82. 

Justification for attorney’s mis con¬ 
duct 

Where appellant alleges miscon¬ 
duct of appellee’s attorney, and ap¬ 
pellee states that it was invited, the 
facts in justification should appear 
in the bill of exceptions, so as te 
place the reviewing court as nearly 
as possible in position of the trial 
court. 

Ind.—Eamseyer v. Dennis, 119 N.E. 
716, 187 Ind. 420. 

9. Me.—Colby v. Tarr, 34 A.2d 621, 
140 Me. 128—Borders v. Boston & 
M. R. R., 98 A. 662, 115 Me. 207. 

4 C.J. p 242 note 78. 

Mater iali ty or competency of exclud¬ 
ed testimony 

(1) Ordinarily, a bill of exceptions 
to the exclusion of certain testimony 
must show the materiality and com¬ 
petency of the excluded testimony. 
Tex.—Jackson v. Steele, Com.App., 

57 S.W.2d 95. 

4 C.J. p 243 note 87. 

(2) However, it is not necessary 
to allege the materiality of the ex¬ 
cluded evidence when the evidence 
excluded is the document furnishing 
the basis of the suit. 

Ga.—J. S. Cowart & Son v. Talia¬ 
ferro, 163 S.E. 271, 45 Ga.App. 93. 
Showing of aggrievance 

(1) Ordinarily, the aggrievance 
must be shown affirmatively in the 
bill of exceptions, and cannot be left 
to inference. 

Me.—Bryne v. Bryne, 196 A. 402, 135 
Me. 330. 

(2) However, the fact that except¬ 
ing party is aggrieved by a ruling 
need not be stated in bill of excep¬ 
tions when ruling on its face shows 
that excepting party is necessarily 
aggrieved thereby. 


Me.—Randall v. Pinkham, 100 A.2d 
660, 149 Me. 320—Waterville Real¬ 
ty Corp. v. City of Eastport, 8 A. 
2d 898, 136 Me. 309. 

(3) Where bill of exceptions show¬ 
ed ruling complained of to be one 
of law and contained a statement 
of sufficient facts to show that ex¬ 
ceptant was aggrieved thereby, bill 
of exceptions was properly before. 
Me.—Bryant v. Bryant, 100 A.2d 663, 

149 Me. 276. 

(4) When ruling complained of is 
on its face a ruling of law, a re¬ 
cital of the ruling and a statement 
of sufficient facts in the bill of ex¬ 
ceptions, to show that the exceptant 
is aggrieved thereby and that he ex¬ 
cepts thereto, is sufficient, but where 
ruling complained of is either find¬ 
ing of fact or mixed finding of fact 
and ruling of law, the bill of ex¬ 
ceptions must show grounds on 
which it is claimed that ruling con¬ 
stitutes error in law and how it is 
prejudicial to exceptant. 

Me.—Clapperton v. U. S. Fidelity & 
Guaranty Co., 92 A.2d 336, 148 Me. 
257. 

10. S.D.—Clark v. Mitchell, 97 N.W. 
358, 17 S.D. 430. 

Formal assignment of errors see in¬ 
fra § 1217 et seq. 

DL Ala.—Southern R. Co. v. Pogue, 
40 So. 565, 145 Ala. 444. 

12- Ohio.—Amicon v. City Ry. Co., 
87 N.E.2d 889, 86 Ohio App. 186. 
Or.—Annand v. Austin, 168 P. 725, 

86 Or. 403. 

13. Ohio.—Amicon v. City Ry. Co., 

87 N.E.2d 889, 86 Ohio App. 186. 
Va.—Norfolk Southern R. Co. v. 

Lewis, 141 S.E. 228, 149 Va. 318. 

4 C.J. p 242 note 77. 

14. Conn.—Lucas v. South Norwalk 
Trust Co., 184 A. 157, 121 Conn. 
201 . 

Ga.—Jones v. - Andrews, 81 S.E.2d 
304, 89 Ga.App. 734, affirmed 82 S. 
E.2d 503, 210 Ga. 706—Callaway, 
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I for Use of Jackson v. Jackson, 174 
S.E. 241, 178 Ga. 767. 

Nuckolls v. Jordan, 174 S.E. 250, 
49 Ga.App. 79—Bugg v. Ward, 117 
S.E. 109, 30 Ga.App. 117—Duren v. 
First Nat. Bank of Moultrie, 90 S. 
E. 224, 18 Ga.App. 653. 

Idaho.—Coeur D’Alenes Lead Co. v. 
Kingsbury, 55 P.2d 1307, 56 Idaho 
475. 

Ky.—Gayheart v. Smith, 42 S.W. 2d 
877, 240 Ky. 596. 

Philippine.—Manona v. Oblero, 5 
Philippine 29. 

S.C.—Kirkpatrick v. Hardeman, 115 
S.E. 905, 123 S.C. 21. 

4 C.J. p 242 note 79. 

15. Cal.—Martin v. Southern Pac. 
Co., 88 P. 701, 150 C. 124. 

Idaho.—Humphrey v. Whitney, 103 
P. 389, 17 Idaho 14. 

Mont.—Nord v. Boston, etc., Copper, 
etc., Min. Co., 75 P. 681, 30 Mont. 
48. 

4 C.J. p 243 note 85. 

16. Cal.—Barfield v. South Side Irr. 
Co., 43 P. 406, 111 C. 118. 

4 C.J. p 243 note 86. 

An error in granting a nonsuit is 
an "error of law” which may be re¬ 
viewed on appeal from judgment 
when presented by bill of exceptions 
without any specification of insuffi¬ 
ciency of evidence. 

Cal.—Silva v. Market St. Ry. Co., 123 
P,2d 904, 50 C.A.2d 796. 

16.5 R.I.—Frappier ▼. Frappier, 10 
A. 2d 340, 64 R.I. 54—Dubee v. 
Feinstein, 200 A. 528, 61 R.I. 214. 
Exception held insufficient 
Exception stated in bill of ex¬ 
ceptions “1. All the exceptions tak¬ 
en by appellee in course of trial in 
the superior court” did not fulfill re¬ 
quirements of statute. 

R.I.—Frappier v. Frappier, 10 A. 2d 
340, 64 R.I. 54. 

17. R.I.—Dubee v. Feinstein, 200 A. 
528, 61 R.I. 214—Gill v. Laquerre, 
152 A. 795, 51 R.I. 158—Bannon v. 
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not be embodied in one exception. 17 - 5 

Admission, exclusion, or sufficiency of evidence. 
A bill of exceptions to the admission or exclusion 
of certain evidence must show what the objection 
to such evidence is, 18 and the facts on which the 
objection is based. 19 Where exception is taken to 
the verdict, findings, or judgment, on the ground 
of the insufficiency of the evidence to sustain it, the 
objection must specify the particulars in which the 
evidence is insufficient. 20 A failure to specify such 
particulars cannot be aided by consideration of 
specifications in a notice of motion for new trial 
where such notice is not incorporated in the bill. 21 
An assignment of error to the granting of a non¬ 
suit, that plaintiff had introduced sufficient evidence 
to carry the case to the jury and that the action was, 
therefore, contrary to law and not a sound exercise 
of discretion, is sufficient. 22 

Specification or assignment of errors as to mat¬ 
ters pendente life. In some jurisdictions, express 


APPEAL & ERROR § 833 

provision of statute has abolished the former prac¬ 
tice of taking exceptions pendente lite, and it is no 
longer necessary to preserve exceptions pendente 
lite and assign error thereon in the final bill of 
exceptions, 22 * 5 although it is still necessary to as¬ 
sign error on rulings complained of in a bill of 
exceptions which complains of a final judgment. 22 * 10 
Under the formerly prevailing statutes which re¬ 
quired the bill of exceptions specifically to assign 
the errors complained of and provided that no 
cause should be taken to the appellate court by bill 
of exceptions while the case was still pending below, 
but that a party could take his exceptions as to any 
decision or ruling made pendente lite and have the 
same entered of record, and assign error thereon 
when the case was carried up after final determina¬ 
tion, it was necessary that the final bill of excep¬ 
tions contain a sufficient assignment of error as to 
the ruling or exception pendente lite before the al¬ 
leged error in that respect would be reviewed. 23 


Bannon, 119 A. 56, 44 R.I. 468— 
Nichols v. Henry W. Mason & Co., 
115 A. 113, 44 R.I. 43—Dunn Worst¬ 
ed Mills v. Allendale Mills, 80 A. 
591, 33 R.I. 115—Blake v. Atlan¬ 
tic Nat. Bank, 80 A. 181, 33 R.I. 
109. 

17.5 Md.—Mangione v. Snead, 195 
A. 329, 173 Md. 33. 

18. Cal.—Weisshand v. City of Pet¬ 
aluma, 174 P. 955, 37 C.A. 296. 

Ga.—McMichael v. Atlanta Envelope 
Co., 108 S.E. 226, 151 Ga. 776. 

Atlanta Life Ins. Co. v. Jack- 
son, 130 S.E. 378, 34 Ga.App. 555. 

Tex.—Saros v. Strickland, Civ.App., 
148 S.W.2d 865, error dismissed, 
judgment correct—American Nat. 
Ins. Co. v. McKellar, Civ.App., 295 
S.W. 628—Temple Lumber Co. v. 
Pulliam, Civ.App., 272 S.W. 587, 
reversed on other grounds, Com. 
App., 285 S.W. 609. 

4 C.J. p 243 note 83. 

19. Tex.—Kohn v. Zaludek, Civ. 
App., 38 S.W.2d 110. 

20. Cal.—Nisbet v. Rhinehart, 42 P. 
2d 71, 2 C.2d 477—Schultz v. City 
of Venice, 251 P. 913, 200 C. 50. 

Graff v. T. W. Corder, Inc., 26 
P.2d 873, 135 C.A. 270—Fairbanks, 
Morse & Co. v. Strother, 265 P. 
992, 90 C.A. 410—Goldman v. Dahl- 
berg, 249 P. 536, 79 C.A. 380. 

Mass.—De Filippo v. Di Pietro, 163 
N.E. 742, 265 Mass. 186. 

Me.—Appeal of Heath, 79 A.2d 810, 
146 Me. 229. 

4 C.J. p 243 note 84. 

Specification of insufficiency held 
.adequate 

Cal.—First Federal Trust Co. v. San¬ 
ders, 219 P. 440, 192 C. 194. . 
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21. Cal.—Moore v. Franklin, 192 P. j 
1047, 49 C.A. 103. 

22. Ga.—Haynes v. Cannon, 157 S.E. 
377, 42 Ga.App. 823. 

22.5 Ga.—Brown v. Marks Auto 
Sales, 92 S.E.2d 832, 93 GaApp. 
741. 

22.10 Ga.—Brown v. Marks Auto 
Sales, supra. 

23. Ga.—Christopher v. Christo¬ 

pher, 31 S.E.2d 818, 198 Ga. 361— 
Dooly v. Gates, 22 S.E.2d 730, 194 
Ga. 787—Allen v. E. Mason Rob¬ 
erts Enterprises, 181 S.E. 578, 181 
Ga. 99—Lanier v. Council, 176 S.E. 
614, 179 Ga. 568—Smith v. Al- 

bright-England Co., 156 S.E. 313, 
171 Ga. 544—Kennedy v. Walker, 
120 S.E. 105, 156 Ga. 711—Brewer 
v. New England Mortg. Sec. Co., 
101 S.E. 116, 149 Ga. 497—United 
States Fidelity & Guaranty Co. of 
Baltimore v. First Nat. Bank, 99 
S.E. 529, 149 Ga. 132—Cotton 
States Electric Co. v. Clayton, 93 
S.E. 204, 147 Ga. 228—Coley v. 
Horkan, 93 S.E. 81, 147 Ga. 148— 
Hardin v. Douglas, 91 S.E. 683, 146 
Ga. 580—Smiley v. Smiley, 87 S.E. 
668, 144 Ga. 546. 

McDuffie County v. Gunn, 177 S. 
E. 363, 50 t Ga.App. 198—Atlantic 
Ice & Coal'Co. v. Folds, 171 S.E. 
581, 47 Ga.App. 832—Virginia Lum¬ 
ber Corporation v. Atlantic Coast 
Line R. Corporation, 168 S.E. 323, 
46 Ga.App. 534—Royal Indemnity 
Co. v. Dennard, 165 S.E. 301, 45 
Ga.App. 506—Browning v. Farm¬ 
ers’ Bank, 165 S.E. 130, 45 Ga.App. 
469—Brent v. Robins, 153 S.E. 777, 
41 Ga.App. 542—Griffin v. Garrett 
Motor Co., 153 S.E. 74, 41 Ga.App. 
308:—Chappell, v. Beavers, 148 S.E. 
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287, 39 Ga.App. 688—Hicks v. P. 
N. Brown Estate, 145 S.E. 99, 38 
Ga.App. 659—Biggers v. Bank of 
Ringgold, 144 S.E. 397, 38 Ga.App. 
521—Smith v. Perryman, 144 S.E. 
341, 38 Ga.App. 496—Atlanta Life 
Ins. Co. v. Jackson, 130 S.E. 378, 
34 Ga.App. 555—W. J. Adams & 
Co. v. Wessel, Duval & Co., 130 
S.E. 365, 34 Ga.App. 487—Johnson 
v. Bank of Tallapoosa, 123 S.E. 42, 
32 Ga.App. 317—House v. Ameri¬ 
can Discount Co., 120 S.E. 701, 31 
Ga.App. 396—M. S. Cornett & Co. 
v. Newsome, 108 S.E. 254, 27 Ga. 
App. 340—District Grand Lodge 
No. 18, Grand United Order of Odd 
Fellows of America v. Gardner, 
107 S.E. 774, 27 Ga.App. 145—El- 
bertson & E. R. Co. v. Newsom, 106 
S.E. 736, 26 Ga.App. 438—Allen v. 
Armstrong, 106 S.E. 327, 26 Ga. 
App. 462—W. T. Arnold & Son v. 
Rhodes, 105 S.E. 453, 26 Ga.App. 
86—Sovereign Camp, W. O. W. v. 
Warner, 103 S.E. 861, 25 Ga.App. 
449—Carhart v. Mackle, 103 S.E. 
855, 25 Ga.App. 499—Reddick v. 
Strickland, 103 S.E. 94, 25 Ga.App. 
275—Seaboard Air Line Ry. Co. v. 
Pruitt, 102 S.E. 182, 24 Ga.App. 
748—Tift v. Shiver & Aultman, 102 
S.E. 47, 24 Ga.App. 638—Southern 
Ry. Co. v. Williams, 91 S.E. 1001, 
19 Ga.App. 544—Underwood v. Sa¬ 
vannah Chemical Co., 89 S.E. 154, 
18 Ga.App. 194. 

Bare recital that such exceptions 
are taken without more did not 
amount to an assignment of error 
thereon. 

Ga.—Hayes v. Hannah, 5 S.E.2d 782, 
61 Ga.App. 86—Seaboard Air Line 
Ry. Co. v. Pruitt, *102 S.E. 182, 24 
4 Ga.App. 748. ./ 
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Under a further statute containing specific provision 
to that effect, the assignment could be sufficiently 
made by assigning error in the final bill of excep¬ 
tions either on the exceptions pendente lite or on 
the rulings therein excepted to, where the final bill 
showed the filing of the exceptions pendente lite 
and disclosed the contents thereof. 24 It was in¬ 
dicated that even in the absence of such further 
statute the assignment could be made either on the 
exception pendente lite or the ruling to which the 
exception was taken. 25 Other cases held, however, 
that a direct exception and assignment of error in 
the final bill of exceptions to an interlocutory or¬ 
der or ruling made in the course of the trial would 
not be considered; but that it was necessary to 
base the assignment of error on the exception 
pendente lite, 26 although a direct exception and as¬ 
signment could be made in the final bill to the final 
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judgment or any matter necessarily controlling such 
judgment. 27 If the final bill contained an exception 
and an assignment of error to a ruling necessarily 
controlling the final judgment, it was not necessary 
also to assign error to the final judgment, and a 
mere general exception thereto was sufficient; 28 
but otherwise, error had to be assigned to the final 
judgment in order to obtain consideration of as¬ 
signments based on rulings pendente lite. 29 

§ 834. Showing as to Parties 

The bill of exceptions should indicate, affirmatively 
and unequivocally, the names of the parties. 

A bill of exceptions should show on its face, af¬ 
firmatively and unequivocally, who are the parties 
thereto. 30 The recitals should be sufficiently clear 
and explicit to enable the server of the writ to de¬ 
termine without doubt precisely whom he is ex- 


Attachment of such exceptions to 
hill of exceptions did not amount to 
assignment of error therein. 

Ga.—Kennedy v. Stanfield, 156 S.E. 
322, 42 Ga.App. 401. 

Uere approval and filing of excep¬ 
tion pendente lite did not present al¬ 
leged error for review without prop¬ 
er assignment in the final bill of ex¬ 
ceptions. 

Ga.—Lanier v. Council, 176 S.E. 614, 
179 Ga. 568. 

24. Ga.—Alexander v. Chipstead, 
111 S.E. 552, 152 Ga. 851. 

Central of Georgia Ry. Co. v. 
Jones, 110 S.E. 914, 28 Ga-App. 258, 
certiorari denied Jones v. Central 
of Georgia Ry. Co., 43 S.Ct. 92, 260 
U.S. 729, 67 L.Ed. 485—Douglas v. 
Stephens, 108 S.E. 833, 27 Ga.App. 
485. 

25. Ga.—Alexander v. Chipstead, 111 
S.E. 552, 152 Ga. 851. 

Central of Georgia Ry. Co. v. 
Jones, 110 S.E. 914, 28 Ga.App. 258, 
certiorari denied Jones v. Central 
of Georgia Ry. Co., 43 S.Ct. 92, 
260 U.S, 729, 67 L.Ed. 485. 

26. Ga.—Smiley v. Smiley, 87 S.E. 
668, 144 Ga. 546—Prater v. Craw¬ 
ford, 85 S.E. 829, 143 Ga. 709. 

Guthrie v. Peninsular Naval 
Stores Co., 107 S.E. 260, 26 Ga.App. 
458—W. T. Arnold & Son v. 
Rhodes, 105 S.E. 453, 26 Ga.App. 
86 . 

27. Ga.—Exchange Nat. Bank of 
Fitzgerald v. McDonald, 176 S.E. 
18, 179 Ga. 464—Prater v. Craw¬ 
ford, 85 S.E. 829, 143 Ga. 709. 

De Vaughn v. D. Rothschild & 
Co., 82 S.E. 152, 14 Ga.App. 660. 

28. Ga.—Williams v. Seaboard Air 
Line Ry. Co., 141 S.E. 805, 165 Ga. 
655. 

De Vaughn v. D. Rothschild & 
Co., 82 S.E. 152, 14 Ga.App. 660. 


Order directing verdict 

Assignment of error in a bill of 
exceptions on order and judgment 
directing verdict supported a direct 
bill of exceptions therefrom, al¬ 
though there was no assignment of 
error on the judgment entered on 
the verdict. 

Ga.—Shepard v. Chappell, 113 S.E. 
23, 29 Ga.App. 6. 

29. Ga.—Rabhan v. Rabhan, 195 S. 
E. 193, 185 Ga. 355—Huson v. Bank 
of Covington, 123 S.E. 742, 158 Ga. 
434—Hester v. Mallary Bros. Ma¬ 
chinery Co., 82 S.E. 884, 142 Ga. 
320. 

Tinsley v. Gullet Gin Co., 94 S.E. 
892, 21 Ga.App. 512. 

30. Ga.—Zimmerman v. Osburn, 88 
S.E.2d 157, 211 Ga. 762—Chandler 
v. Foote & Davies Co., 80 S.E.2d 
292, 210 Ga. 370—Lanier v. Bailey, 
56 S.E.2d 515, 206 Ga. 161—Green¬ 
wood v. Greenblatt, 161 S.E. 135, 
173 Ga. 551—Felker v. Still, 123 S. 
E. 303, 158 Ga. 343. 

4 C.J. p 243 note 88. 

Parties held sufficiently indicated 

(1) Where recitals in bill of ex¬ 
ceptions showed clearly that gar¬ 
nishee named in garnishment pro¬ 
ceeding was defendant in error, bill 
was sufficient, although it did not 
specifically name a defendant in er¬ 
ror. 

Ga.—Kibbler v. James, 44 S.E. 2d 910, 
75 Ga.App. 852. 

(2) Where bill of exceptions did 
not formally name defendant in a 
lower court as plaintiff in error, but 
was signed by firm as attorneys for 
plaintiff in error, who was defend¬ 
ant in trial court, motion to dismiss 
writ of error for failure of bill of 
exceptions to disclose any one as 
plaintiff in error, would be denied. 
Ga.—Bankers Health & Life Ins. Co. 
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v. North, 23 S.E.2d 449, 68 Ga.App. 
677. 

(3) Bill of exceptions by certain 
defendants will not be dismissed be¬ 
cause of its failure to name specifi¬ 
cally a codefendant as a party, where 
it clearly showed on its face who the 
parties are and the codefendant was 
personally served with a copy there¬ 
of. 

Ga.—Powell v. Young, 193 S.E. 358, 
56 Ga.App. 613. 

(4) Where caption of bill of ex¬ 
ceptions disclosed who were the 
plaintiff in error and defendant in 
error, and it was manifest from re¬ 
citals in bill who were the plaintiff 
in error and defendant in error, mo¬ 
tion to dismiss on ground that no 
one was named or otherwise dis¬ 
closed either as plaintiff in error or 
defendant in error was denied. 

Ga.—Gunby v. Turner, 21 S.E.2d 640 a 
194 Ga. 378. 

(5) Other designations held suffi¬ 
cient. 

Ga —Rabun Mineral Development 
Co. v. Heyward, 136 S.E. 272, 163 
Ga. 398. 

Hurt & Quinn v. Keen, 78 S.E. 2d 
345, 89 Ga.App. 4. 

Designation of capacity 
“While it is good practice to des¬ 
ignate by name plaintiffs in error 
and defendants in error, so as to 
identify the capacity in which each 
party appears, this is not indispens¬ 
able.” 

Ga.—Jordan v. Harber, 157 S.E. 652, 
658, 172 Ga. 139. 

Dismissal of writ of error 
Ga.—Vandivere v. Smith, 188 S.E. 
540, 183 Ga. 326. 

Bankers Health & Life Ins. Co. 
v. North, 23 S.E.2d 449, 68 Ga.App. 
677. 
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pected to serve. 30 - 5 In strictly good practice plain- a jury. 34 Where there are several rulings sought 

tiff or plaintiffs and defendant or defendants there- to be reviewed, the bill of exceptions must show 

in should be expressly designated as such eis nomin- that each ruling was excepted to. 35 If the bill con- 

ibus, the abbreviation “et al.” being an insufficient tains no exceptions at all, the judgment of the court 

designation. 31 below will be affirmed on the validity and regularity 

of the record proper, 36 unless the parties have all 
§ 835. Showing as to Taking of Exceptions treated the case as properly pending on exceptions. 37 

The taking of a proper exception in the court below The necessity for showing an exception in the bill 

should be shown on the face of the bill of exceptions. of exceptions has been held not dispensed with by 

As a general rule, it is requisite to the sufficiency reason of the fact that the exception appears in the 

of a bill of exceptions that it show on its face that record. 38 Where the statutory practice so permits, 

a proper exception was seasonably taken at the time however, the exceptions may be incorporated by a 

the alleged erroneous ruling or decision was made, 32 skeleton bill or by a sufficient reference to the 

and by whom the exception was noted, 33 even transcript or docket; 39 even under this practice 

though the cause was tried before the court without the exceptions will not be considered in the ab- 


30.5 Ga.—Hall v. Cain, 87 S.E.2d 
845, 211 Ga. 658—Lanier v. Bailey, 
56 S.E.2d 515, 206 Ga. 161. 

31. Ga.—Chandler v. Foote & Da¬ 
vies Co., 80 S.E.2d 292, 210 Ga. 370 
—Lanier v. Bailey, 56 S.E.2d 515, 
206 Ga. 161—Adair v. Bradford, 
140 S.E. 878, 165 Ga. 288—Ander¬ 
son v. Haas, 128 S.E. 178, 160 Ga. 
420—Felker v. Still, 123 S.E. 303, 
158 Ga. 343. 

Wynn v. Rahal, 193 S.E. 610, 56 
Ga.App. 692. 

4 C.J. p 243 note 90. 

32. Ala.—Lawler v. Hyde, 161 So. 
523, 230 Ala. 467—National Surety 
Co. v. Boone, 151 So. 447, 227 Ala. 
599—Love v. Riddick, 146 So. 617, 
226 Ala. 234—Solnick v. Ballard, 
118 So. 381, 218 Ala. 206. 

Colo.—Dowdey v. Maxwell, 215 P. 
146, 73 Colo. 268. 

Ga.—Holston Box & Lumber Co. v. 
Vonberg & Bates, 129 S.E. 92, 160 
Ga. 813, answer to certified ques¬ 
tions conformed to 129 S.E. 562, 34 
Ga.App. 298—Young v. Freeman, 
113 S.E. 204, 153 Ga. 827—McMi- 
chael v. Atlanta Envelope Co., 108 
S.E. 226, 151 Ga. 776. 

Lunsford v. Ferrell, 68 S.E.2d 
153, 85 Ga.App. 37—Webb v. Reh- 
berg, 90 S.E. 100, 18 Ga.App. 537. 

Ky.—Lundy v. Hunt, 276 S.W. 838, 
210 Ky. 803. 

Mass.—Petition of Nealon, 134 N.E.2d 
886—U. S. Fidelity & Guaranty Co. 
v. Sheehan, 32 N.E.2d 261, 308 Mass. 
321. 

Mo.—Bremer v. Simpson, 226 S.W. 
947—Norris v. Whyte, 57 S.W. 1037, 
158 Mo. 20. 

Tralle v. Sholtz, App., 204 S.W. 
194—Tolle v. Titus, 193 S.W. 854, 
195 Mo.App. 398. 

Nev.—Shipman v. Watson, 214 P.2d 
155, 67 Nev. 74. 

N.M.—King v. Doherty, 258 P. 569, 
32 N.M. 431. 

Or.—Foster v. Farra, 243 P. 778, 117 
Or. 286. 


R.I.—Nichols v. Henry W. Mason & 
Co., 115 A. 113, 44 R.I. 43. 

Tex.—Waring v. Waring, Civ.App., 
43 S.W.2d 611—Texas & P. Ry. 
Co. v. Baldwin, Civ.App., 25 S.W.2d 
969, affirmed, Com.App., 44 S.W.2d 
909, certiorari denied 53 S.Ct. 11, 
287 U.S. 606, 77 L.Ed. 527—Com¬ 
monwealth Bonding & Casualty Ins. 
Co. v. Bryant, Civ.App., 185 S.W. 
979, reversed on other grounds 240 
S.W. 893, 113 Tex. 21—Rotge v. 
Simmler, Civ.App., 176 S.W. 614. 
W.Va.—Cochran v. Craig, 106 S.E. 

633, 88 W.Va. 28L 
4 C.J. p 243 note 92. 

Implied exception 

A bill of exceptions showing af¬ 
firmatively that a request to file find¬ 
ings was presented and that the court 
did not seasonably comply discloses 
sufficient exception to the failure of 
the court. 

Tex.—Waring v. Waring, Civ. App., 
43 S.W.2d 611. 

Exceptions sufficiently incorporated 
Where a copy of exceptions to find¬ 
ings marked in pencil, "duplicate,” 
is in the bill of exceptions with pen¬ 
cil marks across the face, and the 
trial court certified that the bill con- i 
tained the exceptions filed to the 
findings, there is sufficient to show 
that such paper was in bill when cer¬ 
tified and exceptions were sufficient¬ 
ly incorporated in bill. 

Wis.—Heins v. Thompson & Flieth 
Lumber Co., 163 N.W. 173, 165 Wis. 
563. 

Exceptions by appellee to rulings 
favorable to appellant need not be in¬ 
corporated in appellant’s bill of ex¬ 
ceptions. 

Ala.—Atlantic Coast Line R. Co. v. 

Kelly, 77 So. 972, 16 Ala.App. 360. 
Mo.—Thaler v. Niedermeyer, 170 S. 
W. 378, 185 Mo.App. 257. 

33. Ill.—Arcade Co. v. Allen, 51 Ill. 
App. 305—Shedd v. Dalzell, 30 Ill. 
App. 356. 

34. Ill.—Standard Fuel Co. v. Gar¬ 
den City Fuel Co., 117 Ill.App. 259. 
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35. Tex.—Gulf Coast Transp. Co. v. 
Standard Milling Co., Com.App., 252 
S.W. 751. 

4 C.J. p 244 note 95. 

Exception to each ruling held shown 
Where appellant tendered three 
separate charges, each on a separate 
sheet, signed by counsel and marked 
“Refused” by the trial judge, and 
separately indorsed and filed, and the 
refusal of the charges was shown by 
the bill of exceptions by reciting, 
“Appellant requested its special in¬ 
struction No. 1 as follows [reciting 
the charge],” with similar recitation 
as to the second and third request, 
and stating that such charges were 
refused, "to which action the appel¬ 
lant in open court then and there ex¬ 
cepted, all of which proceedings were 
had before the giving of the general 
charge, to which action of the court 
in refusing to give said special in¬ 
structions of the appellant said appel¬ 
lant in open court excepted, and now 
tenders this as its bill of exceptions, 
and asks that the same be approved 
and ordered filed as a part of the rec¬ 
ord,” followed by counsel’s signature 
and the judge’s approval, sufficient¬ 
ly showed exception taken to the re¬ 
fusal of each charge separately, and 
did not show that the charges were 
all presented and refused together. 
Tex.—Gulf Coast Transp. Co. v. 
Standard Milling Co., supra. 

36. Ill.—Moulton Agency v. W. F. 
McLaughlin Co., 100 Ill.App. 272. 

4 C.J. p 244 note 96. 

37. Mass.—Reidy v. New England 
Telephone & Telegraph Co., 192 N. 
E. 218, 218 Mass. 46. 

38. Ala.—Love v. Riddick, 146 So. 
617, 226 Ala. 234. 

Whether exceptions must be shown 
in bill of exceptions or record prop¬ 
er generally see supra § 797. 

39. Vt.—Cutler v. Jennings, 130 A, 
583, 99 Vt. 85—Downing v. Wim¬ 
ble, 123 A. 433, 97 Vt. 390. 
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sence of their incorporation or a sufficient reference 
in the bill of exceptions, 40 or if the exceptions 
referred to as in the transcript are not pointed out 
and urged in the brief. 41 

§ 836. Inclusion of Matters at Another Term 

Although it is often held that a bill of exceptions may 
embody only the proceedings during the term at which 
the exceptions are presented, there is authority to the 
contrary. 

According to some authority, exceptions may 
bring in question only the proceedings had in a 
cause at the term at which the exceptions are pre¬ 
sented, and may not reach proceedings had at a 
previous or subsequent term; 43 and a bill of ex¬ 
ceptions including only the proceedings at a certain 

S. Construction ah 

§ 838. General Rules 

A bill of exceptions is regarded as the pleading of the 
appellant or the party who presents it, and it will be 
construed most strongly against him; but words and 
phrases used therein will be given their natural import 
and meaning. 

Since a bill of exceptions is not to be considered 
as a writing of the judge, 46 * 50 but is regarded as 


term does not permit the consideration of an ex¬ 
ception reserved at a prior term. 43 However, it has 
also been held that if the bill is perfected within the 
time fixed by the court, it is immaterial that pro¬ 
ceedings had in the cause at different terms are em¬ 
bodied therein. 44 

§ 837. Determination of Contents 

It is for the trial judge to determine the contents of 
a bill of exceptions. 

As a general rule, the ultimate determination of 
the contents of a bill of exceptions rests with the 
trial judge. 45 He may reach such determination 
from his recollection, aided by memoranda or other 
means of information. 46 

Operation of Bill 

the pleading of the appellant or the party who pre¬ 
sents it, 47 and is generally prepared by his coun¬ 
sel, 48 it will be construed most strongly against 
him, 49 and he will be held responsible for all de¬ 
ficiencies therein. 50 Accordingly, if a bill is am¬ 
biguous, unintelligible, confused, or conflicting, it 
will be interpreted against appellant; 51 and if it 


40. Vt.—Trask v. Trask's Estate, 
132 A. 136, 99 Vt. 353—McAllister 
v. Benjamin, 121 A 263, 96 Vt. 475 
—Dent v. Bellows Falls & S. R. St. 
Ry. Co., 116 A 83, 95 Vt. 523—G. 

R. Bianchi Granite Co. v. Terre 
Haute Monument Co., 99 A 875, 91 
Vt. 177—Gilfillan v. Gilfillan’s Es¬ 
tate, 96 A 704, 90 Vt. 94. 

41. Vt.—Wilkins v. Brock, 70 A 
572, 81 Vt. 332. 

42. Tenn.—Jackson v. Mount Pleas¬ 
ant Combination Cash. Store, 5 
Tenn.Civ.App. 511. 

4 C.J. p 244 note 99. 

43. Mo.—Pearson v. O’Connor, 131 

S. W. 735, 151 Mo.App. 169. 

4 C.J. P 84 note 76. 

44. Colo.—Packard v. Spellings, 3 
Colo. 109. 

4 C.J. p 244 note 1. 

45. Cal.—Clough v. Superior Court 
in and for Tehama County, 61 P.2d 
375, 17 C.A2d 14. 

Fla.—State v. Cornelius, 129 So. 752, 
100 Fla. 292. 

Ill.—Bauman v. C. I. T. Corporation, 
190 N.E. 696, 356 Ill. 336. 

4 C.J. p 244 note 97. 

46. Fla.—State v. Cornelius, 129 So. 
752, 100 Fla. 292. 

4 C.J. p 244 note 98. 

46.50 Ill.—Rogers v. Hall, 4 Ill. 6. 
Merkle v. Kegerreis, 112 N.E.2d 
175, 350 Ill.App. 103. 

47. Ill.—Alton Banking & Trust Co. 
▼. Gray, 179 N.E. 469, 347 I1L 99. 


Merkle v. Kegerreis, 112 N.E.2d 
175, 350 Ill.App. 103. 

4 C.J. p 244 note 2, p 245 note 3. 

48. Ark.—Overton v. Lohmann, 55 
S.W. 841, 67 Ark. 464. 

49. Ala.—Waller v. State, 4 So.2d 
911, 242 Ala. 1, certiorari denied 4 
So.2d 917, 242 Ala. 90—Schrimsher 
v. Carroll, 142 So. 547, 225 Ala. 188 
—Stephens v. Walker, 117 So. 22, 
217 Ala. 466—First Nat. Bank v. 
Meeks, 94 So. 527, 208 Ala. 534- 
Corona Coal & Iron Co. v. Spann, 
87 So. 827, 205 Ala. 206—Wear v. 
Wear, 76 So. Ill, 200 Ala. 345. 

Central of Georgia Ry. Co. v. 
Purifoy, 145 So. 323, 25 Ala.App. 
252, certiorari denied 145 So. 321, 
226 Ala. 58—Madison County Fair 
Ass’n v. Riggins, 105 So. 455, 21 
Ala.App. 77—Consolidated Mercan¬ 
tile Co. v. Warren, 74 So. 738, 15 
Ala.App. 623, certiorari denied 75 

So. 1003, 200 Ala. 695—Hedden v. 
Wefel, 69 So. 225, 13 Ala.App. 485. 

Ga.—Atlanta Gas Light Co. v. Sams, 
116 S.E. 21, 29 Ga.App. 446. 

Ill.—Alton Banking & Trust Co. v. 
Gray, 179 N.E. 469, 347 Ill. 99— 
Graham v. Hagmann, 110 N.E. 337, 
270 Ill. 252. 

Merkle v. Kegerreis, 112 N.E.2d 
175, 350 Ill.App. 103. 

Vt.—Taylor v. Henderson, 22 A.2d 
318, 112 Vt 107—Gero v. John Han¬ 
cock Mut. Life Ins. Co., 18 A.2d 154, 
111 Vt. 462—Burlington Building 

i & Loan Ass’n v. Cummings, 17 A.2d 
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319, 111 Vt. 447—Beam v. Fish, 172 
A. 617, 106 Vt. 219. 

4 C.J. p 244 note 2. 

Construction of “thereupon” against 
exceptor 

Under the rule that a pleading is 
to be construed against the pleader, 
a bill of exceptions stating that plain¬ 
tiff wrote off five thousand dollars 
from the verdict, and that “thereup¬ 
on” the court denied a new trial, does 
not show that judge was influenced 
by plaintiff’s action, since, while 
“thereupon” carries the meaning of 
following on or in consequence of, 
it is also used to mark the succes¬ 
sion of events in time. 

Ga.—Atlanta Gas Light Co. v. Sams, 
116 S.E. 21, 29 Ga.App, 446. 

Existence of some evidence 

An exception that evidence was in¬ 
sufficient to warrant finding would be 
taken to mean that there was some 
evidence to support the finding, but 
not enough, and was the equivalent 
of saying that finding was against 
weight of evidence. 

Vt.—Taylor v. Henderson, 22 A. 2d 
318, 112 Vt. 107. 

50, Ark.—Overton v. Lohmann, 55 
S.W. 841, 67 Ark. 464. 

Ill.—Rogers v. Hall, 4 Ill. 5. 

4 C.J. p 245 note 5. 

51. Ala.—Blount County Bank v. 
Harris, 77 So. 43, 200 Ala. 669— 
Wear v. Wear, 76 So. Ill, 200 Ala. 
345. 
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is defective in any material part it cannot be sup¬ 
plied by any intendment of the court 52 or state¬ 
ments of counsel on the hearing. 5 ^ When a bill is 
susceptible of two constructions, one of which will 
reverse and the other support the judgment, the 
latter construction will be adopted. 54 

Nevertheless, a bill of exceptions must receive 
a reasonable construction; 55 words and phrases 
used therein will be given their natural import and 
meaning, 56 and a liberal construction will some¬ 
times be given, at least with respect to technical 
or formal defects. 57 As appears infra § 1145, when 
a bill of exceptions has been properly authenticated 
and settled it imports absolute verity and cannot 
be impeached. 

A cross bill of exceptions cannot be given the 
operation and effect of a main bill, although the ex¬ 
ceptions might have been made in a main bill. 58 
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However, a bill of exceptions assigning error on 
a judgment which is subject matter for an inde¬ 
pendent or main bill of exceptions will be treated as 
a main bill although denominated as a cross bill; 59 
but a cross bill complaining of a refusal to allow 
the cause to proceed to trial on a plea of recoup¬ 
ment cannot be treated as a main bill when it does 
not except to the final judgment dismissing the peti¬ 
tion on demurrer. 60 

§ 839. Admissions 

Facts stated in a bill of exceptions as having occurred 
on the trial are admissions of the exceptant that they did 
occur. 

Facts stated in a bill of exceptions as having oc¬ 
curred on the trial are admissions of the exceptant 
that they did occur, since the bill is presumed to 
have been prepared by the exceptant or his at¬ 
torney. 61 However, the fact that the trial court 


Ill.—Merkle v. Kegerreis, 112 N.E.2d 
175, 350 Ill.App. 103. 

Vt.—Dent v. Bellows Falls & S. R. 

St. Ry. Co., 116 A. 83, 95 Vt. 523. 

4 C.J. p 245 note 6. 

Ambiguity or conflict as to date of 
filing 

<1) When a bill states that it was 
filed in due time, and also states 
the specific date on which it was 
presented, the latter will be taken 
as correct, and if it shows the bill 
to have been filed late it will over¬ 
come the recital that it was present¬ 
ed in due time. 

Ind.—Haehnel v. Seidentopf, 114 N.E. 
422, 63 Ind.App. 218. 

(2) When there are two specific 
filing dates indorsed on the bill, and 
the bill states that it was settled 
“within the time and as required by 
law,” the specific dates will over¬ 
come the recital as to due time; but 
as between the filing dates so indors¬ 
ed the record entries and matters of 
judicial notice will be considered in 
determining the truth. 

Cal—Kurtz v. Cutler, 172 P. 590, 178 
C. 178. 

52. U.S.—Dunlop v. Munroe, Dist. 
Col., 7 Cranch 242, 3 li.Ed. 329. 

Ala.—Union Naval Stores Co. v. Pugh, 
47 So. 48, 156 Ala. 369. 

4 C.J. p 245 note 7. 

'Information presented 

A bill of exceptions must stand or 
fall on sufficiency of information pre- 
. sented in it. 

Me.—Profenno v. Community Oil Co., 
107 A.2d 772. 

53. Me.—Allen v. Lawrence, 64 Me. 
175. 

. 54. Ala.—Waller v. State, 4 So. 2d 
911, 242 Ala. 1, certiorari denied 4 
So.2d 917, 242 Aik. 90—Dutton v. 
Gibson, 148 So. 397, 226 Ala. 657— 


Schrimsher v. Carroll, 142 So. 547, 
225 Ala. 188. 

East Pratt Coal Co. v. Jones, 75 
So. 722, 16 Ala.App. 130, certiorari 
denied Ex parte East Pratt Coal 
Co., 76 So. 995, 200 Ala. 697. 

Del.—Townsend v. Poynter, 130 A. 

267, 3 W.W.Harr. 53. 

4 C.J. p 247 note 13. 

55. Vt.—Taylor v. Henderson, 22 A. 
2d 318, 112 Vt. 107—Beam v. Fish, 
172 A. 617, 106 Vt. 219—Dunbar v. 
Godbout, 168 A. 551, 105 Vt. 448. 

4 C.J. p 246 note 10. 

56. Ga.—Atlanta Gas Light Co. v. 
Sams, 116 S.E. 21, 29 Ga.App. 446. 

4 C.J. p 246 note 12. 

“Conditional sale contract” 

References in a bill of exceptions 
to a “conditional sale contract” is 
equivalent to a statement that the 
seller retained title to the automo¬ 
bile as security. 

Ala.—Commercial Inv. Trust v. East, 
117 So. 160, 217 Ala. 626. 

“It appeared in evidence” or “appear¬ 
ed” 

(1) A bill of exceptions, stating 
that “it appeared in evidence,” with¬ 
out qualification, will be construed 
as meaning that the facts were un¬ 
disputed or admitted. 

Me.—Spinney v. Allen, 140 A. 688, 127 
Me. 7. 

(2) A statement in a bill of excep¬ 
tions that "the following facts ap¬ 
peared” must be construed to mean 
that the facts stated were undisput¬ 
ed. 

Mass.—Leshefsky v. American Em¬ 
ployers’ Ins. Co., 199 N.E. 395, 293 
Mass. 164, 103 A.L.R. 1388. 

(3) In action against corporation 
and its alleged agent for negligent 
operation of automobile by alleged 
agent, bill of exceptions, stating 
that it appeared at hearing that al¬ 


leged agent was not in fact the agent 
of the corporation, was interpreted 
to mean that evidence tended to show 
want of agency or that such fact was 
undisputed, and hence no recovery 
could be had from corporation. 

Mass.—Detore v. Demers Bros., 45 N. 

E.2d 745, 312 Mass. 531. 

Statement as to putting in of mo¬ 
tion 

A recital in a bill of exceptions 
that on the hearing of the motion to 
set aside the judgment, movant put 
in his motion and an amendment of 
the motion, and in support of such 
motion introduced an affidavit and 
receipt attached, is not to be con¬ 
strued as a statement that such mo¬ 
tion and amendment of motion were 
introduced m evidence. 

Ga.—Frey v. Phillips, 88 S.E. 567, 145 
Ga. 110. 

57. Wyo.—Harden v. Card, 85 P. 246, 
14 Wyo. 479. 

4 C. J. p 246 note 11. 

58. Ga.—Tift v. McCaskill, 155 S.E. 
192, 171 Ga. 289. 

59. Ga.—Latimere v. Bennett, 146 S. 
E. 762, 167 Ga. 811. 

60. Ga.—Rice-Stix Dry Goods Co. v. 
Friedlander Bros., 117 S.E. 762, 30 
Ga.App. 312, affirmed Friedlander 
Bros. v. Rice-Stix Dry Goods Co., 
122 S.E. 890, 158 Ga. 303. 

61. Me.—Armour Fertilizer Works 
v. Tuttle, 139 A. 225, 126 Me. 423. 

Neb.—Hatfield v. Jakway, 170 N.W. 

181, 102 Neb. 831. 

4 C.J. p 245 note 9. 
language used in argument 

Where hill of exceptions was sign¬ 
ed by trial court and reflected lan¬ 
guage, which was purportedly used 
by appellant in his argument to jury, 
only in quotation from appellee’s ar¬ 
gument, which purported to be in an- 
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approves a bill of exceptions containing a statement 1 an admission by the court that those grounds in 
that objection was made on certain grounds is not I fact existed. 62 

6. Settlement, Filing, and Service of Bill 

a. In General 


§ 840. Definition and Nature of Settlement 

“Settlement" of a bill of exceptions is an agreement 
on the bill between the trial judge and appellant; it is a 
judicial act. 

Quoted in: Ohio.—Kocher v. Ricketts, 47 N.E.2d 657, 
659, 71 Ohio App. 8. 

“Settlement” of a bill of exceptions means an 
agreement on the bill between the trial judge and 
appellant; 63 a determination by the trial judge of 
the regularity of the proceedings preliminary to the 
bill. 64 It is tantamount to “approving” or “allow¬ 
ing” the bill. 65 

Nature of act. The settling and allowance, that 
is, determining the contents and correctness of the 
bill, is a judicial act to be performed by the exer¬ 
cise of judicial power, 66 and is inherently and his¬ 


torically the personal act of the trial judge, depend¬ 
ing on his memory and existing aids; 67 but cannot 
be performed by the judge in his individual ca¬ 
pacity. 68 

§ 841. By Whom Prepared and Parties Par¬ 
ticipating 

As a general rule, the duty, in the first instance, is oir 
appellant or exceptant, or his attorney, rather than on 
the trial judge, to prepare a bill of exceptions. 

As a general rule, the duty to reduce exceptions 
and matters connected therewith to writing in the 
proper form of a bill of exceptions, is, in the first 
instance, on appellant or exceptant, or his attor¬ 
ney, 69 and he must see to it that the bill conforms 
to the statute or rule of court, if any, prescribing 


swer thereto, and bill did not state 
or imply that such statement of ap¬ 
pellee was false, bill was sufficient 
to establish that appellant had in 
fact used such language in his argu¬ 
ment. 

Miss.—Snowden v. Webb, 65 So.2d 
839, 217 Miss. 664. 

62. Tex.—Trabue v. Ash, Civ.App., 
200 S.W. 415. 

Statement of contentions 

A bill of exceptions, reciting that 
judgment confirming and validating 
school district bonds was contrary to 
law for certain reasons, held merely 
statement of contentions, certified by 
trial judge as having been made by 
plaintiffs in error, without certifica¬ 
tion that facts set out therein were 
correct. 

Ga.—Harrell v. Pine Grove Consoli¬ 
dated School Dist., 1 S.E.2d 700, 
59 Ga.App. 571. 

63. Ala.—Tapia v. Williams, 54 So. 
613, 172 Ala. 18, 22. 

Ohio.—Kocher v. Ricketts, 47 N.E.2d 
657, 71 Ohio App. 8. 

64. Wis.—Bergenthal v. Friebrantz, 
4 N.W. 89, 93, 48 Wis. 435. 

65. U.S.—Walton v. Southern Pac. 
Co., C.C.A.C., 53 F.2d 63, 65. 

Ohio.—Kocher v. Ricketts, 47 N.E.2d 
657, 71 Ohio App. 8. 

57 C.J. p 528 notes 65, 67. 

66. Ill.—Bauman v. C. I. T. Corpora¬ 
tion, 190 N.E. 696, 356 Ill. 336. 

Ind.—Heacock v. Arnold, 169 N.E. 89, 
90 Ind.App. 476—State v. Garvin, 
166 N.E. 671, 672, 87 Ind.App. 426. 
Kan.—Whitzell v. Forgler, 1 P. 823, 
30 Kan. 525. 


Mo.—Corpus Juris Secundum cited in 
Gildehous v. Jones, 200 S.W.2d 523, 
526, 356 Mo. 8. 

Ohio.—Kocher v. Ricketts, 47 N.E.2d 
657, 71 Ohio App. 8. 

Tenn.—Anderson v. Sharp, 259 S.W. 
2d 521, 195 Tenn. 274. 

Rose v. Third National Bank, 183 
S.W.2d 1, 27 Tenn.App. 553—Swee¬ 
ney v. Carter, 137 S.W.2d 892, 24 
Tenn.App. 6. 

Utah.—Jenkins v. Forsey, 30 P.2d 
220, 83 Utah 527. 

4 C.J. p 247 note 16, p 251 note 47. 
Merely completion of records 

In settling and allowing a bill of 
exceptions, a trial court is merely 
completing its own records, and is 
acting within its inherent jurisdic¬ 
tion. 

Mo.—Carter v. Burns, 61 S.W.2d 933, 
332 Mo. 1128. 

67. U.S.—In re Bills of Exceptions, 
C.C.A., 37 F.2d 849. 

68. Ill.—Nester v. Carney, 98 Ill. 
App. 630. 

69. U.S.—Downing & Co. v. U. S., 
13 Ct.Cust.App. 118. 

Ala.—Beasley v. Koonce, 147 So. 687, 
25 Ala.App. 420. 

Cal.—Schmidt v. Schmidt, 114 P.2d 
702, 45 C.A.2d 730. 

Ky.—Hoback v. Brownfield, 243 S.W. 
2d 670. 

Mont.—Lee v. Laughery, 175 P. 873, 
55 Mont. 238. 

Ohio.—In re McCoy, App., 70 N.E.2d 
121—Simes v. Dayton-Xenia Ry. 
Co., App., 36 N.E.2d 517. 

Tenn.—Leath v. Carr, 122 S.W.2d 819, 
22 Tenn.App. 305—Kelly v. Cannon, 
117 S.W.2d 760, 22 Tenn.App. 34. 
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State v. Von Huffaker, 7 Tenn. 
Civ.App. 1. 

Utah.—Schvaneveldt v. Clegg, 280 P. 

230, 74 Utah 427. 

4 C.J. p 247 note 18. 

Procedure detailed 

To file bill of exceptions, counsel 
for appellant procures from court re¬ 
porter, or prepares himself, in nar¬ 
rative form, a bill of exceptions and" 
files same with clerk of common 
pleas court; thereafter the clerk no¬ 
tifies opposite counsel that such bill 
of exceptions is on file and statu¬ 
tory time is given to file objections; 
at expiration of this time, clerk pre¬ 
sents bill to trial court and thereaft¬ 
er trial court has a statutory time 
within which to correct, allow and 
return such bill to the clerk of the 
common pleas court; and thereafter, 
counsel for appellant should file prae¬ 
cipe with clerk, requesting that ap¬ 
proved bill be filed with Court of Ap¬ 
peals. 

Ohio.—Eikenberry v. McFall, App., 
36 N.E.2d 27. 

Certification, by reporter 

Exceptions are reduced to writing 
within meaning of statutes, which- 
require appellant to reduce excep¬ 
tions to writing within forty days 
from time notice of appeal is filed 
with clerk of district court, on day 
court reporter certifies draft as bill 
of exceptions in case. 

Neb.—Neighbors & Danielson v. West 
Nebraska Methodist Hospital, 74 N. 
W.2d 854, 162 Neb. 33. 

Oral evidence heard by the trial' 
court on exceptions to a commission¬ 
er's report in an equity action must 
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the manner of its preparation. 70 So it is his duty 
to specify to the clerk the portions of the record 
which he wishes to have incorporated in the bill. 71 

Under some statutes, if an exception has been 
saved by appellee or respondent, he may secure its 
incorporation in the bill of exceptions filed by ap¬ 
pellant or he may file a separate bill in his own 
behalf; 72 and, even though a bill of exceptions is 
prepared by the court, a party, dissatisfied there¬ 
with, may present a bill prepared by himself. 73 If 
the bill is proposed and settled on behalf of only 
one of several appellants, the other appellants can¬ 
not utilize it on appeal. 74 

Preparation by court. Unless required by stat¬ 
ute 75 it is not the duty of the trial judge himself 
to prepare in advance or engross the bill, 76 or to 
draft any part of it except where there is a conflict 
or where he knows that the one presented is in¬ 
correct. 77 However, it is not improper or illegal for 
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a trial judge to prepare a bill at the request of the 
counsel in the cause, if he so desires, 78 and he may, 
on his own motion, make up the bill; 79 but the 
parties must have proper notice thereof, which will 
be presumed to have been given, where the record 
is silent. 80 In any event, it is the duty of the trial 
court to see that a correct bill of exceptions is pre¬ 
pared and then to sign it. 80 * 5 A judge whose rul¬ 
ings are challenged by a bill of exceptions is as 
much a party to it as the litigants themselves. 80 10 

Preparation by reporter. Under a rule of court 
requiring the court reporter to prepare a bill of 
exceptions, have it marked “tendered” by the judge, 
and transmit it to the attorney by whom it was or¬ 
dered, it is the duty of the reporter, regardless of 
the time of the request for a bill, to prepare and 
tender the bill to the judge, 81 and, on being paid 
therefor, to furnish it to the attorney who requested 
it. 82 


be made part of the record by appel¬ 
lant, not by appellee. 

Ky.—McCown v. Shelby Supply Co., 
64 S.W.2d 497, 251 Ky. 164. 

Matter not material 

It has been held, however, that, if 
a bill of exceptions contains a full 
and correct statement of the excep¬ 
tions, it is immaterial whether it 
was prepared by the adverse party 
or by the court. 

Philippine.—Gonzaga v. Norris, 1 
Philippine 529. 

"70. Ala.—Mauney v. Electric Const. 
Co., 98 So. 874, 210 Ala. 554. 

Beasley v. Koonce, 147 So. 687, 25 
Ala.App. 420. 

Me.—Bradford v. Davis, 56 A.2d 68, 
143 Me. 124. 

TTex.—Saros v. Strickland, Civ.App., 
148 S.W.2d 865, error dismissed, 
judgment correct. 

71. Ga.—Pyne v. State, 39 S.E. 294, 
113 Ga. 725. 

Ind.—Smith v. Lisher, 23 Ind. 500. 

72. Mo.—Bradley v. Becker, 246 S. 
W. 561, 296 Mo. 548. 

Utah.—Guaranty Mortg. Co. v. Wil¬ 
cox, 218 P. 133, 62 Utah 184, 30 A. 

L. R. 1324. 

■73. Tex.—Ray v. Pecos, etc., R. Co., 
88 S.W. 466, 40 Tex.Civ.App. 99. 

*74. Minn.—Prawley v. Hoverter, 31 
N.W. 356, 36 Minn. 379. 

‘75. Perfecting record 

Under some statutes perfecting the 
record and the making of a bill of 
exceptions is the duty of the trial 
court. 

Miss.—Planters* Oil Mill v. Yazoo & 

M. V. R. Co., 117 So. 242, 150 Miss. 
813. 

Yn Texas 

(1) Under a statute which provides 
ithat if exceptant does not acquiesce 


in the corrections made by the judge 
in the bill of exceptions proposed, the 
judge shall himself make out, file, and 
sign a bill which he deems correct, a 
bill approved only with modifications 
indorsed thereon by the judge is a 
substantial compliance with the stat¬ 
ute, where exceptant fails to demand 
a bill and to except to its refusal. 
Tex.—Johnson v. Lyford, 29 S.W. 57, 
9 Tex.Civ.App. 85. 

(2) Where order overruling motion 
for new trial began with recitation 
of date, but order contained no recita¬ 
tion that it was rendered and signed 
on such date, trial judge was author¬ 
ized to show by bill of exception of 
the court that order was actually 
signed on another date. 

Tex.—Texas Emp. Ins. Ass*n v. Pil¬ 
low, Civ.App., 268 S.W.2d 716, error 
refused no reversible error. 

76. Cal.—St. Clair v. Bullock, 85 P. 
2d 867, 12 C.2d 450. 

Ohio.—State v. Baer, 8 Ohio App. 184. 
Tenn.—State v. Von Huffaker, 7 Tenn. 

Civ.App. 1. 

4 C.J. p 247 note 20. 

77. Tenn.—State v. Von Huffaker, 
supra. 

Tex.—Saros v. Strickland, Civ.App., 
148 S.W.2d 865, error dismissed, 
judgment correct 

Typewritten, transcript unavailable 
If, due to adventitious circum¬ 
stance, or to the lack of a court re¬ 
porter, a typewritten transcript 
should not be available to cover con¬ 
troverted matters of fact, the trial 
judge, with the available assistance, 
should supervise the preparation, by 
the attorney representing the appli¬ 
cant for a bill of exceptions, of a 
correct narrative statement. 

W.Va.—Ault v. O’Brien, 6 S.E.2d 228, 
121 W.Va. 705. 


78. Tex.—Doll v. Mundine, 19 S.W. 
394, 84 Tex. 315. 

79. Iowa.—Shepherd v. Brenton, 15 
Iowa 84. 

80. Iowa.—Shepherd v. Brenton, su¬ 
pra. 

80.5 Cal.—St. Clair v. Bullock, 85 P. 
2d 867, 12 C.2d 450—Sansone v. My¬ 
ers, 22 P. 212, 80 C. 483. 

80.10 Me.—Gregoire v. Lesieur, 78 
A. 2d 494, 146 Me. 203—Charles 

Cushman Co. v. Mackesy, 195 A. 
365, 135 Me. 294. 

81. Colo.—Mason v. Le Clair Mines 
Co., 19 P.2d 209, 92 Colo. 220. 

Use of other stenographers 

If, because of large amount of doc¬ 
umentary evidence admitted, it will 
take reporter too long a time to make 
copies of the documents for bill of 
exceptions, they can be copied by 
other stenographers. 

Ind.—Gilkison v. Darlington, 85 N.E. 
2d 651, 123 Ind.App. 637. 

Right to order 

A party who calls the judge's at¬ 
tention to the court reporter’s fail¬ 
ure to prepare and tender to the 
judge a bill of exceptions is entitled 
to an order that the reporter prepare 
and tender the bill. 

Colo.—Mason v. Le Clf\ir Mines Co., 
19 P.2d 209, 92 Colo. 220. 

82. Colo.—Mason v. Le Clair Mines 
Co., supra. 

Gratuitous services in matters per¬ 
taining to the preparation of a bill 
of exceptions is not required of ei¬ 
ther a clerk or a reporter. 

Colo.—Mason v. Le Clair Mines Co., 
supra. 
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§ 842 APPEAL & ERROR 

§ 842. Presentation for Allowance or Settle¬ 
ment 

a. In general 

b. Necessity of allowance 

a. In General 

It Is generally required that the exceptant or appel¬ 
lant seasonably present the bill of exceptions to the trial 
judge for his allowance or settlement; and such presen¬ 
tation must comply with statutory requirements and be 
so made that the court will have knowledge thereof. 

The moving party, in settling a bill of exceptions, 
must exercise diligence in perfecting his appeal ; 82 - 50 
and the bill of exceptions must be seasonably pre¬ 
sented by appellant or exceptant to the trial judge 
for his allowance or settlement. 83 Such presenta¬ 
tion is not dispensed with by the issuance of an or¬ 
der out of the appellate court directing the trial 
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court reporter to complete the transcript of the 
record and to file it in the appellate court. 84 It is 
no objection to its settlement that the bill is pre¬ 
sented to the trial judge by a successor of the per¬ 
son who actually noted the exceptions embodied 
therein. 85 

In making the presentation, requirements of the 
statute or rule of court, with respect thereto, must 
be complied with; 86 and it has been held that to 
constitute a presentation, in addition to a delivery, 
the bill must be brought to the attention of the 
trial judge, which duty usually rests on counsel, 87 
and that, therefore, the mere mailing of the bill 
to the judge is not a presentation. 88 It has also 
been held that the writing to a trial judge and ask¬ 
ing him to set a date for a hearing and that ex¬ 
ceptions be allowed is not a “presentation” of a bill 
of exceptions within the meaning of statute. 88 - 5 It 


82.50 Cal.—Leeper v. Nielson, 137 P. 
2d 859, 58 C.A.2d 591. 

Termination of proceeding's 

(1) Motion to terminate proceed¬ 
ings for settlement of defendants’ 
proposed bill of exceptions, on appeal 
from judgment for plaintiff in a quiet 
title action, on ground that appeal 
had been dismissed because of unrea¬ 
sonable delay, laches and lack of due 
diligence was proper practice. 

Cal.—Howland v. Howland, 108 P.2d 
41, 42 C.A.2d 4. 

(2) Where defendants instituted 
proceedings for settlement of bill of 
exceptions and left engrossed bill 
with clerk to be forwarded to trial 
judge for his signature, but clerk 
failed to forward engrossed bill to 
trial judge or to call his attention 
thereto, action of trial court in grant¬ 
ing plaintiff’s motion, made more 
than six months after service of en¬ 
grossed bill, for termination of pro¬ 
ceedings on ground of lack of dili¬ 
gence, was not abuse of discretion. 
Cal.—Leeper v. Nielson, 137 P.2d 

859, 58 C.A.2d 591. 

83. Ala.—Mauney v. Electric Const. 

Co., 98 So. 874, 210 Ala. 554. 

Ga.—Pouts v. Franklin, 189 S.E. 543, 
55 Ga.App. 77. 

Ky.—Cornett v. Maloney, 115 S.W. 
2d 305, 272 Ky. 839. 

Me.—Bradford v. Davis, 56 A.2d 68, 
143 Me. 124. 

Md.—Miller v. O’Hara, 151 A. 662. 
Mass.—Attwood v. New England 
Trust Co., 26 N.E.2d 376, 305 Mass. 
472—Clark v. Waban Rose Con¬ 
servatories, 124 N.E. 675, 234 Mass. 
34. 

Ohio.—Eikenberry v. McFall, App., 36 
N.E.2d 27. 

Okl.—Security State Bank v. Malone, 
263 P. 655, 129 Okl. 112. 

Tenn.—Leath v. Carr, 122 S.W. 2d 
819, 22 Tenn.App. 305. - * 


State v. Von Huffaker, 7 Tenn. 
Civ.App. 1. 

Vt.—Haven v. Ward’s Estate, 114 A. 
2d 413, 118 Vt. 501. 

Va.—Portner v. Portner's Ex’rs, 112 
S.E. 762, 133 Va. 25. 

4 C.J. p 247 note 24. 

Abandonment 

Where appellant had taken no ac¬ 
tion to have his first bill of excep¬ 
tions settled, and had filed a second 
proposed bill of exceptions, the first 
bill of exceptions was "abandoned”. 
Cal.—Anderson v. Anderson, 122 P.2d 
561, reheard 126 P.2d 614, 20 C.2d 
431. 

84. Ind.—Zeplovitz v. Folk, 197 N.E. 
915, 209 Ind. 408. 

85. Mass.—Kelly v. Riley, 106 Mass. 
339, 8 Am.R. 336. 

4 C.J. p 256 note 94. 

86. Ala.—Southern Ry. Co. v. Wil¬ 
liams, 100 So. 203, 211 Ala. 235. 

Ga.—Town of Adel v. Littlefield, 99 
S.E. 38, 149 Ga. 56. 

Mass.—Attwood v. New England 
Trust Co., 26 N.E.2d 376, 305 Mass. 
472. 

Ohio.—Ohio Farmers Co-operative 
Milk Ass’n v. Davis, 17 N.E.2d 924, 
59 Ohio App. 329. 

No absolute right 

The right to have a bill of excep¬ 
tions signed, settled, and allowed, is 
not an absolute right, for a litigant 
is entitled thereto only on compli¬ 
ance with regulations prescribed by 
law. 

Mont.—Hutchinson v. Burton, 247 P. 
2d 987, 126 Mont. 279. 

Delivery of transcript of evidence 
(1) Tender of a stenographic copy 
of the evidence, before judgment is 
entered, along with the brief, for the 
use of .the trial judge on a motion 
to set aside the verdict, is not a suf- 
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flcient tender, where the statute con¬ 
templates a tender for signature. 

Va.—Virginia Home for Incurables v. 
Coleman, 178 S.E. 908, 164 Va. 230. 
(2) Fact that transcript of evi¬ 
dence at trial prepared by official 
court reporter was delivered to trial 
judge before judgment, for use in 
proper disposition of causes submit¬ 
ted and of motions for new trials 
therein, was not a “presentation” 
within statutes and court rule fixing 
time for presentation of bills of ex¬ 
ceptions which contemplate a pres¬ 
entation of a completed bill of ex¬ 
ceptions to judge for his signature. 
Wyo.—Spalding v. McKnight, 154 P. 

2d 312, 61 Wyo. 22. 

Copy of affidavit 

Plaintiff’s bill of exceptions was 
not subject to dismissal because the 
copy of affidavit of presentation of 
bill of exceptions for allowance mail¬ 
ed to defendant did not contain signa¬ 
ture of plaintiff, or plaintiff's attor¬ 
ney, or of magistrate who took plain¬ 
tiff's oath as affiant. 

Mass.—Hodgerney v. Baker, 88 N.E. 
2d 625, 324 Mass. 703. 

87. XJ.S.—Costello v. Ferrarini, C.C., 
Mass., 165 F. 379. 

Ala.—Cameron v. North Birmingham' 
Trust & Savings Bank, 84 So. 569, 
17 Ala.App. 210. 

Mass.—Attwood v. New England’ 
Trust Co., 26 N.E.2d 376, 305 Mass. 
472. 

Vt.—Spencer v. Lyman Falls Power* 
Co., 196 A. 276, 109 Vt. 294. 

4 C.J. p 247 note 24 [d], p 256 note 92. 

88. Ala.—Southern Ry. Co. v. Wil¬ 
liams, 100 So. 203, 211 Ala. 235. 

Cameron v. North Birmingham! 
Trust & Savings Bank, 84 So. 569, 
17 Ala.App. 210. 

88.5 Mass.—Attwood v. New Eng¬ 
land Trust Co., 26 N.E.2d 376, 305. 
Mass. 472. 
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is not necessary, in order to file a bill of exceptions, 
for the court to make an order granting leave to 
file . 88 * 10 After a proposed bill of exceptions has 
been duly filed with the clerk and delivered to the 
judge, no duty is imposed on the appellant to compel 
the judge to act . 88 * 15 

Delivery to clerk . Under a statute requiring bills 
of exceptions to be prepared and presented to the 
trial judge, it has been held that the mere filing of 
the bill in the clerk's office is not a sufficient pres¬ 
entation , 89 even in the absence of the judge , 90 un¬ 
less such a presentation is authorized by statute, a 
rule of court, or the direction of the trial judge . 91 
Under other statutes the presentation has been held 
sufficiently made by delivering the bill to the clerk, 
or filing it in his office, for the judge , 92 even though 
it is not stated that it is so delivered for the judge ; 93 
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and, when a proposed bill of exceptions and pro¬ 
posed amendments thereto are so delivered to the 
clerk, no further obligation rests on the proponent 
until he receives notice of the time designated for 
settlement . 94 Where the bill instead of being filed 
with the clerk of the court during the judge's ab¬ 
sence, as required by statute, is mailed to the judge 
in another state, where he approves it, it is void as 
not being a “presentation” within the statute . 95 

b. Necessity of Allowance 

In order that a bill of exceptions may be considered 
by the appellate court, it must first be approved or al¬ 
lowed by the trial Judge. 

A bill of exceptions must first be approved or 
allowed by the trial judge or court before it 
may be considered by the appellate court , 96 or it 


88.10 Mo.—Moberly v. Watson, 102 
S.W.2d 886, 340 Mo. 820. 

Thompson v. Schultz, 296 S.W. 
205, 222 Mo.App. 268. 

88.15 Cal.—Passow v. Bell, 81 P.2d 
224, 27 C.A.2d 360. 

B9. Ky.—Phillips v. Beattyville Min¬ 
eral, etc., Co., 100 S.W. 244, 30 Ky. 
L. 1102. 

Vt.—Spencer v. Lyman Falls Power 
Co., 196 A. 276, 109 Vt. 294. 

4 C.J. p 256 note 91. 

*90. D.C.—Johnson-Wynne Co. v. 

Wright, 28 App.D.C. 375. 

Ky.—Forsythe v. Huey, 74 S.W. 1088, 
25 Ky.L. 147. 

Yn Colorado 

(1) A deposit with the clerk is a 
sufficient tender of the bill, if the 
judge’s absence prevents a personal 
tender. 

-Colo.—Fechheimer v. Trounstiene, 20 
P. 704, 12 Colo. 282. 

Bradbury v. Alden, 57 P. 490, 13 
- Colo.App. 208. 

(2) Where bill of exceptions was 
tendered to clerk but clerk did not 
know whereabouts of judge, clerk 
was not required to lay bill before 
judge. 

Colo.—Bowman v. May, 71 P.2d 804, 
101 Colo. 169. 

*91. Wyo.—Hawley v. Le Clair, 102 
P. 850, 18 Wyo. 1. 

-92. Cal.—Mt. Shasta Power Corpora¬ 
tion v. Superior, Court in and for 
Shasta County, 12 P.2d 10, 215 C. 
559. 

Necessity for filing 

Under a statute requiring the bill 
■of exceptions to be filed in the office 
of the clerk, and requiring the clerk 
to present it to the trial justice, un¬ 
less the bill is so filed, the trial 
Judge has no authority to allow it. 
B.I.—St. Germain v. Bouchard, 88 A. 
802, 36 B.I. 35. 


Tiling with judge is equivalent to 
filing with clerk. 

Fla.—Tip Top Grocery Co. v. Wellner, 
177 So. 735, 130 Fla. 270. 

93. Cal.—Mt. Shasta Power Corpora¬ 
tion v. Superior Court in and for 
Shasta County, 12 P.2d 10, 215 C. 
559, followed in Mt. Shasta Power 
Corporation v. Superior Court of 
State of California in and for Shas¬ 
ta County, 12 P.2d 16, 215 C. 772 
and Mt. Shasta Power Corporation 
v. Superior Court of State of Cali¬ 
fornia in and for Shasta County, 12 
P.2d 15, 215 C. 771. 

Season for rule 

‘When they are delivered to the 
clerk, they are so delivered for the 
judge. The clerk in such case is the 
agency through which the bill is de¬ 
livered for the judge. It could be so 
delivered for no other purpose, and 
was in his possession for the judge.” 
Cal.—Mt. Shasta Power Corporation 
v. Superior Court in and for Shasta 
County, 12 P.2d 10, 12, 215 C. 559. 

94. Cal.—Mt. Shasta Power Corpo¬ 
ration v, Superior Court in and for 
Shasta County, 12 P.2d 10, 215 C. 
559, followed in Mt. Shasta Power 
Corporation v. Superior Court of 
State of California in and for Shas¬ 
ta County, 12 P.2d 16, 215 C. 772 
and Mt. Shasta Power Corporation 
v. Superior Court of State of Cali¬ 
fornia in and for Shasta County, 12 
P.2d 15, 215 C. 771. 

95. Ala.—Southern By. Co. v. Wil¬ 
liams, 100 So. 203, 211 Ala. 235. 

96. Ark.—Can trail v. Moore, 258 S. 
W.2d 548, 222 Ark. 244—Yelvington 
v. Hobson, 102 S.W.2d 848, 193 Ark. 
1180. 

Ga.—Nail v. Nail, 92 S.E.2d 109, 212 
Ga. 299. 

Moore v. Green, 70 S.E.2d 782, 86 
Ga.App. 89. 

Ky.—Cornett v. Maloney, *115 S.W.2d 
305, 272 Ky. 839. 
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Mass.—Clark v. Waban Bose Con¬ 
servatories, 124 N.E. 675, 234 Mass. 
34. 

Ohio.—Taylor v. Bychick, 22 Ohio 
Cir.Ct,N.S., 400. 

Okl.—Security State Bank v. Malone, 
263 P. 655, 129 Okl. 112. 

B.I.—Personal Finance Co. of Provi¬ 
dence v. Nichols, 43 A,2d 315, 71 

R. I. 213—Myers v. Myers, 7 A. 2d 
785, 63 R.I. 264—St. Germain v. 
Bouchard, 88 A. 802, 36 R.I. 35. 

Tenn.—Cosmopolitan Life Ins. Co. v. 

Woodward, 7 Tenn.App. 394. 

Tex.—Pelton v. Cooke, Civ.App., 209 

S. W. 2d 398, error refused no re¬ 
versible error—Ely v. Lasch, Civ. 
App., 11 S.W.2d 593—Closner & 
Sprague v. Acker, Civ.App., 200 S. 
W. 421, error refused—City of Hen¬ 
derson v. Fields, Civ.App., 194 S.W. 
1003, error refused. 

Mandatory provision 

Statute requiring bill of exceptions 
to be settled and allowed by the tri¬ 
al court is “mandatory.” 

Ohio.—French v. Friesinger, App., 38 
N.E.2d 87. 

Statute merely simplifying the 
preparation of bills of exceptions 
does not abolish their authentication 
and identification. 

Or.—Finn v. Erickson, 269 P. 232, 127 
Or. 107, rehearing denied 270 P. 767, 
127 Or. 107. 

Provisional approval 

Where chancellor signed and ap¬ 
proved bill of exceptions with under¬ 
standing that the bill of exceptions 
was to be “O. K.’d” by attorney for 
defendant, but bill of exceptions was 
not approved by attorney for defend¬ 
ant and it did not appear to have 
been submitted to him for approval, 
the provisional approval was insuffi¬ 
cient to present testimony for review 
of the supreme court 
Ark.—Jacobs v. Johnson, 136 S.W.2d 
467, 199 Ark. 1187. 
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must otherwise be settled or allowed in the manner 
authorized or required by law. 97 Under some stat¬ 
utes, before the bill of exceptions receives the 
signature of the judge, it must be allowed by him, 
and this means that it must be approved by the 
judge after an examination thereof and a finding by 
him that it is correct, and this allowance should 
precede the signing and filing. 98 Ordinarily, allow¬ 
ance of a bill of exceptions is accomplished by the 
signature of the trial judge, but such allowance may 
be established otherwise. 98 - 5 

Request for allowance . The draft of a bill of ex¬ 
ceptions should contain the request of exceptant for 
its allowance, and be authenticated by the signature 
of the attorney of exceptant; otherwise it may not 
be noticed by the judge. 99 

§ 843. Authority to Settle 

a. In general 

b. Delegation of power to settle 

c. Judge becoming incapacitated or ceas¬ 

ing to hold office 
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d. Proceedings before different judges 

e. Special judge 

f. Referee 

g. Clerk of court 

a. In General 

A bill of exceptions may be settled by, and only by, 
the court, officer, or person designated by the statute. 

As discussed supra § 842 b, a bill of exceptions 
must be settled or allowed in the manner authorized 
or required by law, but the question of who may 
settle and certify a bill of exceptions has been a 
troublesome and confusing one. 1 Such settlement 
being a judicial act, as indicated supra § 840, and 
requiring the exercise of judicial functions, the 
power to perform such functions must be found 
in the jurisdiction conferred by the state constitu¬ 
tion, the legislature, or the inherent powers of the 
court; 2 and accordingly a bill of exceptions may 
be settled by, and only by, the court, officer, or per¬ 
son designated by the statute, 3 and the statutory 


Order held one of disallowance 

On hearing of allowance of second 
substitute consolidated bill of excep¬ 
tions, court order that petitioner file 
an amended second substitute con¬ 
solidated bill of exceptions was dis¬ 
allowance of bill, as filed, even though 
accompanied by detailed statement of 
changes which could be made to in¬ 
duce judge to allow it, as amended. 
Mass.—Petition of Hines, 122 N.E.2d 
364, 331 Mass. 714, appeal dismiss¬ 
ed 75 S.Ct. 782, 349 TJ.S. 935, 99 L. 
Ed. 1264. 

In Nevada 

(1) Under statute generally requir¬ 
ing allowance of bills of exception by 
court, where purported bill of excep¬ 
tions had not been settled and al¬ 
lowed by trial judge, trial court, or 
stipulation of the parties, purported 
bill was insufficient. 

Nev.—J. C. Penney Co. v. Gravelle, 
144 P.2d 487, 62 Nev. 434. 

(2) So, where record of proceedings 
is submitted as a bill of exceptions, 
requirement that it be settled and al¬ 
lowed by trial court or by stipula¬ 
tion of parties, is mandatory. 

Nev.—Bushard v. Washoe County, 
229 P.2d 156, 68 Nev. 217. 

(3) Documents, papers or exhibits 
which are not settled or allowed by 
the court or by stipulation are not a 
part of the bill of exceptions. 

Nev.—Bushard v. Washoe County, su¬ 
pra. 

(4) Documents designated bills of 
exceptions, signed and verified by the 
attorneys for appellant, and purport¬ 
ing to contain objections and excep¬ 
tions at the trial, but not containing 


the evidence, and not settled or ap¬ 
proved by the trial judge or court, 
or by stipulation of the parties, do 
not form a bill of exceptions. 

Nev.—Rickey v. Douglas Milling & 
Power Co., 204 P. 504, 45 Nev. 341, 
rehearing denied 205 P. 328, 45 Nev. 
341. 

(5) On the other hand, where the 
statute expressly so provides, bill of 
exceptions consisting of transcript of 
proceedings in trial court certified by 
court reporter need not be allowed 
or settled by trial court 
Nev.—Graft v. Shipman Bros. Trans¬ 
fer Co., 222 F.2d 497, 67 Nev. 610. 

97. Ark.—Yelvington v. Hobson, 102 
S.W.2d 848, 193 Ark. 1180. 

Neb.—Burke Lumber & Coal Co. v. 
Anderson, 76 N.W.2d 630, 162 Neb. 
551. 

Nev.—Bushard v. Washoe County, 229 
P.2d 156, 68 Nev. 217—Craig v. 
Harrah, 195 P.2d 688, 65 Nev. 294— 
J. C. Penney Co. v. Gravelle, 144 
P.2d 487, 62 Nev. 434—Rickey v. 
Douglas Milling & Power Co., 204 
P. 504, 45 Nev. 341, rehearing de¬ 
nied 205 P. 328, 45 Nev. 341. 

Transcript 

In order for a transcript of pro¬ 
ceedings at trial to constitute a bill 
of exceptions, it must be settled as 
provided by statute and be filed with 
papers in the case in the office of 
clerk of the district court where 
case was brought and prosecuted. 
Neb.—Burke Lumber & Coal Co. v. 
Anderson, 76 N.W.2d 630, 162 Neb. 
551—Wabel v. Ross, 44 N.W.2d 312, 
153 Neb. 236. 


98. Ohio.—Taylor v. By chick, 22 
Ohio Cir.Ct.,N.S., 400. 

4 C.J. p 248 notes 25, 26. 

98.5 Ohio.—Kocher v. Ricketts, 47 
N.E.2d 657, 71 Ohio App. 8. 

99. Cal.—Landers v. Lawler, 24 P. 
307, 84 C. 547. 

1. N.M.—Schaefer v. Whitson, 241 P. 
31, 32, 31 N.M. 96. 

2. Utah.—Jenkins v. Forsey, 30 P. 
2d 220, 83 Utah 527. 

City council, when organized for 
the trial of a contested election, is a 
tribunal exercising judicial functions, 
and a bill of exceptions as to such a 
trial must be signed by the city coun¬ 
cil. 

Kan.—Bland v. Jackson, 33 P. 295, 51 
Kan. 496. 

3. Cal.—First Nat. Bank v. Stans- 
bury, 5 P.2d 13, 118 C.A. 80. 

Mo.—Gnekow v. Metropolitan Life 
Ins. Co., App., 99 S.W.2d 126, opin¬ 
ion quashed on other grounds State 
ex rel. Gneckow v. Hostetter, 105 
S.W.2d 928, 340 Mo. 1177, mandate 
conformed to Gnekow v. Metropoli¬ 
tan Life Ins. Co., App., 108 S.W.2d 
621. 

4 C.J. p 248 note 28. 

Probate court 

Under statutes making probate 
courts courts of record, and giving 
courts of record authority to settle 
and sign bills of exception, a probate 
court may settle and sign such bills. 
Kan.—Humbarger v. Humbarger, 83 
P. 1095, 72 Kan. 412, 115 Am.S.R. 
204. 
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requirement, in this regard, must be strictly com¬ 
plied with. 4 

Subject to certain statutory exceptions, a bill of 
exceptions ordinarily may be settled and signed only 
by the judge who presided at the trial at which the 
proceedings or rulings excepted to were had, 5 and 
it is not material that, after the trial and before the 
bill is signed, another judge continues to preside 
until final adjournment; 6 nor, in the absence of 
statute, is the application of the rule affected by a 
change in the boundaries of the county, district, or 
circuit, whereby the place of trial falls under the 
jurisdiction of another judge. 7 

Ordinarily, the parties cannot by agreement or 
stipulation authorize or validate a bill signed by an¬ 
other than the trial judge, 8 and, if it is so signed 
by reason of the death, or termination of the office 
of the trial judge, the proper remedy, as considered 
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infra subdivision c (2) of this section, is a motion 
for a new trial. It has been held, however, that 
the bill will not be stricken from the files because 
of its being signed by a judge other than the trial 
judge, if it was so signed by stipulation of coun¬ 
sel. 9 

The rule that the bill may be settled and signed 
only by the trial judge is especially applicable when 
it includes the evidence in a case, 10 although the 
rule cannot be extended, it has been held, so as to 
authorize the trial judge to sign a bill containing 
testimony not taken before him or brought before 
him in the proper manner. 11 

After one general bill of exceptions has been al¬ 
lowed or certified, the court is without power to 
certify another bill for the same parties to the same 
judgment, in jurisdictions where the certificate of 
the trial court to the bill operates as a writ of er- 


4. Va.—Moore v. Harrison, 76 S.E. 
920, 114 Va. 424. 

4 C.J. p 248 note 29. 

5. Ala.—Gray v. Anderson, 1 So.2d 
384, 241 Ala. 154—Hardy v. City of 
Dothan, 176 So. 449, 234 Ala. 664— 
Hale v. Worthington, 98 So. 784, 
210 Ala. 544. 

Cal.—Newton v. Marsh, 270 P. 730, 94 
C.A. 141. 

Colo.—Tatarsky v. De Vere, 242 P. 
973, 78 Colo. 496. 

Ga.—Jett v. Jones, 74 S.E.2d 483, 87 
Ga.App. 531—Luke v. Gilley, 99 S. 
E. 135, 23 Ga.App. 667. 

Hawaii.—Chun Yin Kok v. Woo See 
Wo, 30 Hawaii 29. 

Ind.—Lee v. Hills, 66 Ind. 474. 

Ky.—Striger v. Carter, 227 S.W. 448, 
190 Ky. 319—Sandy Valley & E. 
Ry. Co. v. Moore, 193 S.W. 1020, 175 
Ky. 163. 

Mass.—Holbrook v. Seagrave, 116 N. 

E. 889, 228 Mass. 26. 

Me.—Bradford v. Davis, 56 A.2d 68, 
143 Me. 124—Chasse v. Soucier, 105 
A. 853, 118 Me. 62. 

Mo.—Rhodus v. Geatley, 147 S.W.2d 
631, 347 Mo. 397. 

Nev.—Ryan v. Landis, 74 P.2d 1179, 
58 Nev. 253. 

Philippine.—Poizat v. Sweeney, 4 
Philippine 656—Reyes v. Siguion, 4 
Philippine 633—Garcia v. Amber, 4 
Philippine 81. 

“Tenn.—Anderson v. Sharp, 259 S.W. 
2d 521, 195 Tenn. 274. 

Rose v. Third Nat. Bank, 183 S. 
W.2d 1, 27 Tenn.App. 553—Sweeney 
v. Carter, 137 S.W.2d 892, 24 Tenn. 
App. 6. 

W.Va.—Ault v. O’Brien, 6 S.E.2d 228, 
121 W.Va. 705. 

4 C.J. p 248 note 30. 

Season, for rule 

“Reason, as well as the policy of 
the law, dictate that a bill of excep¬ 


tions should be certified by the judge 
who presided at the trial or by some 
one who heard it, since the object 
of the bill is to present to the appel¬ 
late court a correct statement of the 
proceedings that transpired in the 
trial court that do not appear on the 
record book of the court.” 

Ky.—Striger v. Carter, 227 S.W. 448, 
449, 190 Ky. 319. 

“It is the privilege and duty of the 
judge to sign and settle the bill of 
exceptions.” 

Mo.—Inzerillo v. Chicago, B. & Q. R. 
Co., 35 S.W.2d 44, 49, 225 Mo.App. 
1213. 

“Presiding judge” 

A mandatory statutory requirement 
that a bill of exceptions be signed 
by the “presiding judge” means the 
judge who presided at the trial of 
which review is sought. 

Vt.—Beam v. Fish, 172 A. 617, 106 
Vt. 219. 

6. Ala—McGhee v. Reynolds, 23 So. 
68, 117 Ala. 413. 

4 C.J. p 249 note 31. 

7. Ala.—Coker v. Hughes, 87 So. 321, 
205 Ala. 344. 

4 C.J. p 249 note 32. 

Change in the boundaries of a judi¬ 
cial circuit, whereby the county in 
which the cause was tried is detach¬ 
ed from the circuit of the trial judge, 
does not deprive the judge of author¬ 
ity to sign the bill of exceptions. 

Mo.—State ex rel. and to use of 
Vaught v. Atchison, T. & S. F. R. 
Co., 192 S.W. 990, 270 Mo. 251. 

Rearrangement and creation of new 
circuit 

A bill of exceptions will not be 
stricken because it was not signed 
by the circuit judge who tried the 
case, due to a rearrangement and cre¬ 
ation of a new circuit where the stat- 
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ute permits any judge presiding at a 
term of court to sign the bill. 

Ky.—General Refractories Co. v. 
Morrison, 279 S.W. 651, 212 Ky. 411. 

8. Mich.—Hill v. Hill, 71 N.W. 144, 
112 Mich. 633. 

4 C.J. p 249 note 33. 

Appellate court not deciding ques¬ 
tion 

The appellate court will not decide 
whether the bill of exceptions could 
properly be settled by a judge other 
than the one who tried the case, 
where there is appended to the bill 
of exceptions an acceptance of serv¬ 
ice signed by the attorneys in which 
they agreed not to object to any 
judge signing on the ground that it 
should have been signed by the trial 
judge. 

Or.—Thomsen v. Giebisch, 186 P. 10. 
95 Or. 118. 

9. Ill.—Brethold v. Wilmette, 48 N. 
E. 38, 168 Ill. 162. 

Counsel’s assent in open court 

amounts to a stipulation that a bill 
of exceptions might be signed by a 
judge other than the trial court, so 
that the court of review would not 
strike the bill. 

Ill.—Madden v. City of Chicago, 119 
N.E. 60, 283 Ill. 165. 

Waiver of objection 
Where plaintiff stipulated that the 
bill of exceptions should be incorpo¬ 
rated in the record instead of the 
transcript, he will not be permitted 
to raise the question that the bill 
was signed by another than the pre¬ 
siding judge. 

Ill.—Madden v. City of Chicago, su¬ 
pra. 

10. N.M.—Ross v. Berry, 120 P. 309, 
16 N.M. 778. 

11. Ind.—Borchus v. Huntington 

Bldg., etc., Assoc., 97 Ind. 180. 
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ror; 12 but it has been held that the fact that the 
trial court allowed a term bill of exceptions did not 
exhaust its power to allow a bill of exceptions at a 
subsequent term. 13 

The appellate court is not authorized to settle a 
bill of exceptions, 14 except, as will be discussed 
infra § 850 (1), to the extent that it is authorized by 
statute to do so in case of the trial judge becoming 
incapacitated, ceasing to hold office, or refusing to 
act. 

Attorneys . Unless authorized by a statute, a bill 
of exceptions signed or certified only by the at¬ 
torney or attorneys is insufficient, 15 but the mere 
fact that the attorneys signed the bill does not 
invalidate it, if the judge wrote under their names 
his approval and signed it as required by statute. 16 
Even though disinterested attending attorneys are 
authorized by statute to sign the bill in case the 
trial judge refuses to do so, such authority applies 
only to such cases. 17 

Official stenographer. Certification of a proposed 
bill of exceptions by one who styles himself “official 
stenographer” is not sufficient. 18 


b. Delegation of Power to Settle 

Authority to settle and sign a bill of exceptions may 
not be delegated. 

Since the settling and allowance of a bill of ex¬ 
ceptions is in the nature of a judicial act, to be per¬ 
formed by the exercise of judicial power, as dis¬ 
cussed supra § 840, such power cannot be delegated 
to another than the judge or official designated to 
perform that function. 19 

c. Judge Becoming Incapacitated or Ceasing to 

Hold Office 

(1) In general 

(2) Termination*****'*® of office 

(3) Disqualified®^* 1 

(1) In General 

Where the trial judge is unable to settle a bill of ex¬ 
ceptions because of his absence, death, sickness, or other 
disability, another judge may ordinarily settle and sign 
such a bill only where he is permitted to do so by statute.. 

Ordinarily, where not otherwise provided by stat¬ 
ute, the absence of the trial judge from the dis¬ 
trict, 20 or his death, sickness, or other disability, 21 


12. Ga.—Taylor v. Taylor, 159 S.E. 
290, 43 Ga.App. 472—Bateman v. 
Gunn, 120 S.E. 703, 31 Ga.App. 485. 

Mandamus to compel certification of 
second bill of exceptions see infra 
§ 884. 

Powers of trial court generally after 
appellate proceedings have been 
perfected see supra § €07. 
Withdrawal of hill of exceptions 
When a judge certifies a bill of ex¬ 
ceptions in a case, he cannot there¬ 
after certify another bill of excep¬ 
tions for the same party for the same 
judgment, notwithstanding the first 
bill of exceptions was withdrawn by 
permission of the court of appeals, 
and a second bill tendered to the 
judge within the time prescribed by 
law. 

Ga—C. H. Bateman & Bros. v. Gunn, 
120 S.E. 703, 31 GaApp. 485. 

13. Mo.—Allen v. Missouri Pac. Ry. 
Co„ 294 S.W. 80. 

Number of bills required see supra § 
817. 

14. U.S.—Bennett v. Riverland Co., 
C.C.A.Okl., 15 F.2d 491. 

Ala.—Joffe v. Leatherman, 128 So. 
449, 221 Ala. 178. 

Colo.—Tatarsky v. De Verie, 242 P. 
973, 78 Colo. 496. 

Miss.—Geiselbreth v. Mississippi 

Power & Light Co., 147 So. 874, 166 
Miss. 749. 

4 C.J. p 250 note 39. 

15. Ill.—Alley v. McCabe, 35 N.E. 
615, 147 Ill. 410. 

Tenn.—Carter v. Norton, Ch.App., 61 
S.W. 561. 


Statutory certification by counsel 
Under a statutory provision that 
a bill of exceptions may be certified 
by counsel, a bill designated as such 
m its caption and immediately before 
the signatures of counsel, certified by 
the stenographer as a correct tran¬ 
script of the oral proceedings, and 
signed by counsel for both sides, fol¬ 
lowing the letters “O. K. f ” which in¬ 
dicate unequivocal approval, is suffi¬ 
ciently certified. 

Ark.—Hardy v. New Rocky Grocery 
Co., 251 S.W. 865, 159 Ark. 109. 
Substitute for stenographer’s tran¬ 
script 

Under some statutes, where the 
stenographer who took the evidence 
and the judge who tried the case both 
died after notice had been served on 
the stenographer to transcribe his 
notes, but before the transcript had 
been made, a bill of exceptions, 
sworn to by the attorney represent¬ 
ing the party presenting it, may be 
received as a substitute for the ste¬ 
nographer’s transcript. 

Miss.—Sovereign Camp, W. O. W. v. 
Sloan, 99 So. 568, 135 Miss. 597. 

16. Ala.—Roberts v. English Mfg. 
Co., 46 So. 752, 155 Ala. 414. 

17. Miss.—Roach v. Tallahatchie 
County, 29 So. 93, 78 Miss. 303. 

On appeal from board of supervisors 
The power of disinterested attend¬ 
ing attorneys to sign a bill of excep¬ 
tions where a judge of the circuit 
court refuses to do so does not ex¬ 
tend to a bill of exceptions on appeal 
from the action of a board of super¬ 
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visors, which bill is required by stat¬ 
ute to be signed by the acting presi¬ 
dent of the board. 

Miss.—Roach v. Tallahatchie County,, 
supra. 

18. Colo.—Wieland v. Potter, 46 P. 
370, 6 Colo.App. 451. 

19. U.S.—Oxford, etc., R. Co. v. Un¬ 
ion Bank, N.C., 153 F. 723, 82 C.C.A- 
609. 

4 C.J. p 251 notes 47, 48. 

20. U.S.—Walton v. Southern Pac~ 
Co., C.C.A.C., 53 F.2d 63. 

Ill-—People v. Rosenwald, 107 N.E. 
854, 266 Ill. 548, Ann.Cas.l915I> 
688 . 

Thomlinson Riley Co. v. Fein- 
berg & Kahn, 220 Ill.App. 442. 

4 C.J. p 251 note 53. 

“Other disability,” as used in the- 
phrase “death, sickness or other dis¬ 
ability,” employed in a statutory pro¬ 
vision to denote the exceptional cas¬ 
es in which a bill may be allowed 
and signed by another judge, does not. 
include mere absence from the dis¬ 
trict. 

U.S.—Walton v. Southern Pac. Co., C„ 
C.A.C., 53 F.2d 63. 

Ulmer v. U. S., C.C.A.N.Y., 266 F. 
176. 

4 C.J. p 251 note 53 [c]. 

21- Ala.—Birmingham R., etc., Co. v* 
Fox, 56 So. 1013, 174 Ala. 657. 

Ill.-—Alley v. McCabe, 35 N.E. 615, 147 
Ill. 410. 

4 C.J. p 251 notes 51, 52, p 252 note 54. 
Death pending settlement 
It has been held, however, that, 
where' a justice of the supreme court 
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does not warrant the consideration of an unsigned 
statement as a bill of exceptions, and will not war¬ 
rant the settling of a bill of exceptions as to pro¬ 
ceedings before him, by another judge, especially 
where the statute provides another specific remedy 
for such a contingency, 22 and especially where, in 
case of absence, the trial judge returns in time to 
allow and sign the bill himself. 23 

Under some constitutional and statutory provi¬ 
sions, however, a bill of exceptions may be settled 
and signed by another judge, in case of the death, 
sickness, or other disability of the trial judge before 
such bill is settled and signed, 24 unless such other 
judge undertakes to act without proper authority; 25 
and it has been held that, if the exceptions are sub¬ 
mitted within the time allowed by law for that pur¬ 
pose, appellant is not guilty of laches in not sub¬ 
mitting them to the trial judge before his absence, | 


death, or other disability. 26 The purpose of such 
a provision is to provide for a contingency that 
might arise for which neither of the parties is re¬ 
sponsible; 27 and it has been held to apply where 
the failure of the trial judge to sign the bill before 
his death or disability was due to his neglect; 28 
but, on the other hand, it has been held that, in 
order to authorize another judge to settle and sign 
such bill of exceptions, it must be affirmatively 
shown or appear that the trial judge was unable, 
by reason of his death, sickness, or other disability, 
to sign the bill of exceptions. 29 Such provision has 
also been held not to authorize the allowance of a 
second bill of exceptions by another judge not 
sitting at the trial, after the death of the judge who 
allowed the first bill; 30 and not to apply where a 
special judge has presided over the trial, and who 
has not become incapacitated from signing the bill. 31 


dies pending the settlement of a bill 
of exceptions taken to his decisions, 
the party will be allowed to make a 
case containing the exceptions, which 
may be settled by any justice of the 
court. 

N.Y.—Morse v. Evans, 6 How.Pr. 445. 

22. N.M.—Ross v. Berry, 120 P. 309, 
16 N.M. 778. 

23. U.S.—Walton v. Southern Pac. 
Co., C.C.A.C., 53 F.2d 63. 

24. U.S.—Norwood v. U. S., C.C.A.N. 
C., 18 F.2d 577. 

Fla.—Bowden v. Wilson, 21 Fla. 165. 
Ga.—Fletcher v. Gillespie, 40 S.E.2d 
45, 201 Ga. 377. 

Ind.—McCague v. New York, C. & St. 
L. R. Co., 65 N.E.2d 499, 117 Ind. 
App. 1. 

Mass.—Quinn v. Standard Oil Co. of 
New York, 144 N.E. 53, 249 Mass. 
194—Holbrook v. Seagrave, 116 N. 
E. 889, 228 Mass. 26. 

Mo.—Ranney v. Hammond Packing 
Co., 110 S.W. 613, 132 Mo.App. 324. 
Ohio.—Leichtman v. Stein, 3 Ohio 
App. 15. 

Or.—Payn v. Richards, 231 P.2d 420, 
191 Or. 548.- 

Philippine.—Enriquez v. Watson, 3 
Philippine 279—Ricamora v. Trent, 
3 Philippine 137. 

4 C.J. p 251 note 50. 

Absence of the trial judge beyond 
the seas is a “disability” within a 
statute permitting a bill of exceptions 
to be signed by another judge than 
the trial judge where the latter by 
reason of “disability” is unable to do 
so. 

Md.—State v. Phillinger, 120 A. 878, 
142 Md. 365. 

Acting judge designated by appellate 
court' 

(1) Under a statute authorizing the 
appellate court to designate another 
judge to act during the absence or 
disability of the regular judge, such 


acting judge has authority to allow 
and sign a bill of exceptions in a 
cause tried before the regular judge. 
U.S.—American R. Co. of Puerto Rico 
v. Lopez, C.C.A.Puerto Rico, 3 F.2d 
876. 

(2) Under a constitutional provi¬ 
sion authorizing the chief justice of 
the supreme court to designate any 
district judge to hold court in any 
district whenever public business may 
require it, if the judge of a court in 
which a case is tried may not prop¬ 
erly settle and sign the bill of ex¬ 
ceptions, the chief justice may desig¬ 
nate another district judge to do so, 
and the judge so designated is the 
judge of the district court of the 
county for that purpose and is au¬ 
thorized to settle and sign the bill of 
exceptions. 

N.M.—Schaefer v. Whitson, 241 P. 
31, 31 N.M. 96—Ravany v. Equitable 
Life Assur. Soc. of U. S., 188 P. 
1106, 26 N.M. 41, overruling Ross 
v. Berry, 120 P. 309, 16 N.M. 778. 

“Other disability,” as used in a 
statute authorizing another than the 
trial judge to certify to the bill of 
exceptions because of the latter’s 
“death, sickness, or other disability,” 
means a physical or mental disability 
of like character to death or sickness, 
by which the trial judge is disabled 
from the performance of judicial 
functions. 

Ill.—Thomlinson Riley Co. v. Fein- 
berg & -Kahn, 220 Ill.App. 442. 

“Successor” 

(1) A statute authorizing a “suc¬ 
cessor” in office of a deceased judge 
to settle and certify a bill of excep¬ 
tions in a pending cause refers to a 
court having only one judge. 

Wash.—State ex rel. Hillman v. Su¬ 
perior Court for King County, 47 P. 
2d 8 r 182 Wash. 372. 

(2) A person appointed to fill a va- 
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cancy created by the death or resig¬ 
nation of a judge of such a court and 
who is later elected for the full term 
is not the prior judge’s “successor,” 
within such a statute. 

Wash.—State ex rel. Hillman v. Su¬ 
perior Court for King County, su¬ 
pra. 

Judge sitting for trial judge 

Supreme court rule authorizing a 
judge sitting for the trial judge to 
settle, sign and seal bill of excep¬ 
tions or case stated, was intended as 
an enlargement of the sources of au¬ 
thority to settle and sign bills of ex¬ 
ceptions and not as a restriction 
thereon; the words “sitting for the 
trial judge” as used in court rule 
mean sitting for the judge who tried 
the case. 

N.M.—Medler v. Henry, 97 P.2d 661, 
44 N.M. 63. 

25. Authority from supreme court 
Where the trial judge died before 

any attempt was made to settle the 
record and his successor undertook 
to settle it without authority from 
the supreme court, as required by 
statute, the record cannot be consid¬ 
ered. 

S.D.—First Nat. Bank v. Cranmer, 175 
N.W. 881, 42 S.D. 404. 

26. Md.—State v. Phillinger, 120 A. 
878, 142 Md. 365. 

27. Ill.—Bieber v. Thoma, 194 Ill. 
App. 441, 

28. Ohio.—Leichtman v. Stein, 3 
Ohio App. 15. 

29. Ill.—Schwartz v. Brinks Chicago 
City Express Co., 198 Ill.App. 381. 
See Bieber v. Thoma, 194 Ill.App. 
441. 

30. Mass.—Commonwealth v. Porn, 
81 N.E. 305, 195 Mass. 443. 

31. Ark.—Brown & Hackney, Inc. v 
Covington, ■ 199 S.W. 87, 131 Ark. 
243. 
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Verification by party or counsel. Under a statute 
so providing, where the judge becomes incapable to 
act, a party may verify his bill of exceptions, by 
his oath or that of his attorney, together with the 
oath of at least one disinterested member of the 
bar who was present at the trial; 31 * 5 the verifica¬ 
tion is not sufficient where the oath of such a mem¬ 
ber of the bar is not procured and where the bill or 
accompanying affidavit fails to show any reason for 
not including such sworn statement of a disinter¬ 
ested attorney. 32 Where the statute also permits a 
retiring judge to sign and certify the bill of ex¬ 
ceptions, a bill verified by a party’s attorney is in¬ 
sufficient where the judge lived for a sufficient 
length of time and could have approved the bill 
had it been presented within the statutory period. 33 

(2) Termination of Term of Office 

Where, before the bill of exceptions is settled, the 
trial judge’s term of office ends, the proper official to 
settle and sign the bill is the ex-Judge, under the rule 
prevailing in some jurisdictions, but in other jurisdictions 
his successor in office may settle the bill. 

Where the term of office of the trial judge ends 


before the bill of exceptions is settled, it is the rule 
in some jurisdictions and under some statutes, which 
have been held constitutional, 34 that the ex-judge, 
and not his successor in office, is the proper official 
to settle and sign the bill, on the theory that the 
successor is a stranger to the judicial proceedings 
related therein; 35 and this rule has been upheld, 
even in cases where the parties to the appeal con¬ 
sent that the bill may be signed by the successor. 36 
It has further been held that in such a case the 
successor in office can settle the record of a trial 
had before his predecessor only where authority 
to do so is given him by some order or rule of the 
supreme court, 37 and that such an order cannot be 
made nunc pro tunc, where the predecessor is still 
living, a resident of the state, fully qualified to 
settle the record, and has not refused to do so. 38 

In other jurisdictions and under other statutes, 
prescribing authority to allow and sign such bills 
to be in the successor judge, and which statutes have 
also been held to be constitutional, 39 the rule is that 
the retiring judge, after he has ceased to hold of¬ 
fice, cannot allow and sign a bill of exceptions 40 


31.5 Ga.—Atlanta Coca Cola Bottling' 
Co. v. Childers, 5 S.E.2d 388, 60 
Ga.App. 868. 

Construction, and. purpose 

The purpose of statute is to pro¬ 
vide a reasonable statutory method 
of appeal in emergency; the statute 
is in derogation of common law and 
is strictly construed. 

Ga.—-Atlanta Coca Cola Bottling Co. 

v. Childers, supra, 
license to practice 

Where trial judge died before veri¬ 
fication of bill of exceptions, verifica¬ 
tion by plaintiff in error’s attorney, 
together with verification by secre¬ 
tary of trial judge, who was member 
of the bar, although not licensed to 
practice, and who was present at tri¬ 
al was authorized by statute. 

Ga.—Atlanta Coca Cola Bottling Co. 
v. Childers, supra. 

32. Ga.—Linthicum v. Trust Co. of 
Georgia, 136 S.E. 813, 36 Ga.App. 
423. 

33. Ga—Linthicum v. Trust Co. of 
Georgia, supra 

34. Cal.—Miller v. Enterprise Canal, 
etc., Co., 75 P. 770, 142 C. 208, 100 
Am.S.R. 115. 

Utah.—Larkin v. Saltair Beach Co., 
83 P. 686, 30 Utah 86, 116 Am.S.R. 
818, 3 L.R.A..N.S., 982, 8 Ann.Cas. 
377. 

35. Ala—Bynum v. Southern Build¬ 
ing & Loan Ass’n, 168 So. 587, 232 
Ala 562. 

Ga.—Exchange Nat. Bank of Fitz¬ 
gerald v. McDonald, 176 S.E. 18, 179 
Ga 464. 


Jett v. Jones, 74 S.E.2d 483, 87 
Ga.App. 531—Luke v. Gilley, 99 S. 
E. 135, 23 Ga.App. 667. 

S.D.—Youngblood v. Grand Lodge A. 
O. U. W. of South Dakota, 183 N. 
W. 545, 44 S.D. 245. 

Tex.—United Gas Pipe Line Co. v. 
Helscher, Civ.App., 259 S.W.2d 735 
—Henderson v. Soash, Civ.App., 157 
S.W.2d 161—C.-R.-C. Law List Co. 
v. Rowe, Civ.App., 204 S.W. 781. 

4 C.J. p 252 notes 56, 58. 

“Past” bill of exceptions 
A trial judge has no authority, un¬ 
der certain statutes, after he has 
gone out of office, by resignation or 
otherwise, to certify a “fast” bill of 
exceptions. 

Ga.—Brand v. Lawrenceville, 55 S.E. 
967, 127 Ga. 237—Grace v. Gordon, 
38 S.E. 404, 113 Ga 88. 

4 C.J. p 252 note 60. 

Presentation to court or judge 
Where the judge presiding at the 
trial subsequently resigned, the bill 
of exceptions might be presented ei¬ 
ther to the court or to such judge 
within the time allowed by law. 

Wyo.—Chatterton v. Bonelli, 196 P. 
316, 27 Wyo. 301-—Gilpatrick v. 
Perry, 188 P. 442, 26 Wyo. 538. 

In Indiana 

(1) Under court rule requiring 
judge who presides at trial to sign 
bill of exceptions, that trial judge’s 
term had expired did not authorize 
approval and signing of bill by his 
successor, and bill so signed did not 
bring evidence before supreme court. 
Ind.—Ploughe v. Indianapolis Rys., 
51 N.E.2d 626, 222 Ind. 125. 
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(2) Prior to adoption of this court 
rule, it was held that the retiring 
judge, after he had ceased to hold of¬ 
fice, could not allow and sign a bill 
of exceptions. 

Ind.—Heacock v. Arnold, 169 N.E. 89, 
90 Ind.App. 476. 

(3) It was also held that the suc¬ 
cessor in office could properly sign 
the bill of exceptions especially where 
the trial judge had refused to sign. 
Ind.—-State v. Slick, 86 Ind. 501- 

Smith v. Baugh, 32 Ind. 163—Hed¬ 
rick v. Hedrick, 28 Ind. 291. 

36. Mo.—Connelley v. Leslie, 28 Mo. 
App. 551. 

4 C.J. p 252 note 59. 

37. S.D.—Youngblood v. Grand 

Lodge A. O. U. W. of South Dakota, 
183 N.W. 545, 44 S.D. 245. 

38. S.D.—Youngblood v. Grand 

Lodge A. O. U. W. of South Dakota, 
supra. 

39. Mich.—Mason v. Phelps, 11 N.W. 
413, 837, 48 Mich. 126. 

40. Ill.—Corbly v. Corbly, 202 Ill. 
App. 469. 

Mo.—Robertson v. McFarland, 87 S. 

W.2d 1067, 229 Mo.App. 1116. 

4 C.J. p 252 note 60. 

Appointment to another office 
Appointment of a district judge as 
a circuit judge to serve in the com¬ 
merce court amounted to a voluntary 
resignation of office, and created a 
“disability” within the meaning of 
statute which disqualified him from 
allowing a bill of exceptions in a 
cause previously tried before him. 
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even though a stipulation is entered into by coun¬ 
sel empowering the trial judge to sign the bill after 
his retirement from office; 41 and his successor in 
office may properly perform that duty, 42 especially 
where the trial judge had refused to sign a properly 
prepared and presented bill of exceptions. 43 Where, 
however, a bill of exceptions was signed by the trial 
judge within his term, the fact that his term ex¬ 
pired before the bill was filed does not invalidate 
it. 44 After a court is abolished, a bill of exceptions 
in a cause tried therein, it has been held, must be 
signed by the judge of the court on which the juris¬ 
diction thereof has been conferred. 45 

It has been held that a bill approved and signed 
by both the ex-judge and his successor, with the 
consent of appellee's counsel, will be sustained. 46 
On the other hand, it has been held that the bill 
cannot be settled and signed by either the ex-judge 
or by another trial judge, 47 but that the proper 
course is to proceed, as prescribed by statute, and to 
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have the bill settled or established by the appellate 
court, as discussed infra § 850, or by a bystander's 
bill infra § 849. 

New trial. At common law and in some cases 
following the common-law rule, where the settling 
of a bill of exceptions was rendered impossible for 
some reason, such as by the death of the trial judge 
or his resignation from office, the only remedy was 
a motion for new trial, which was granted as a mat¬ 
ter of course, 48 particularly where there was a dis¬ 
pute as to what the bill should contain. 49 This rule, 
however, has been obviated by statute in some states 
allowing the successor in office to act. 50 

Bystander's bill , or consent of parties . Under 
some statutes, where a judge who has presided at a 
trial dies, is absent, or ceases to hold office, the 
proper course is for the parties to file a bill of ex¬ 
ceptions certified by bystanders, as considered infra 
§ 849, or to agree that the judge in office when the 


U.S.—Sanborn v. Bay, S.D., 194 F. 
37, 114 C.C.A. 57. 

Where the term of a municipal 
court judge expired on the same day 
he rendered final judgment and be¬ 
fore he signed the bill of exceptions 
to judgment, the judge succeeding 
him had jurisdiction to allow and 
sign the bill of exceptions within 
thirty days from rendition of final 
judgment. 

Vt.—Holstein v. Blanchette, 182 A. 
289, 108 Vt. 30. 

41. Md.—State v. Weiskittle, 61 Md. 
48. 

Mich.—Crittenden v. Schermerhorn, 
35 Mich. 370. 

42. U.S.—Sanborn v. Bay, S.D., 194 
F. 37, 114 C.C.A. 57. 

Idaho.—Aker v. Aker, 4 P.2d 359, 51 
Idaho 126. 

Me.—Hashey v. Bangor Roofing & 
Sheet Metal Co., 50 A.2d 916, 142 
Me. 405. 

Mo.—Albers v. Acme Paving & Crush¬ 
er Co., 194 S.W. 61, 196 Mo.App. 
265. 

Or.—In re Johnson’s Estate, 282 P. 
1082, 131 Or. 235. 

4 C.J. p 252 note 61, p 253 note 62. 
“G-o out of office” 

(1) The statutory provision that, 
“in any case where the judge who 
heard the cause shall go out of office 
before signing the bill of exceptions, 
such bill, if agreed to be true by the 
parties to the action, or their attor¬ 
neys, or shown to the judge to be 
correct, shall be signed by the suc¬ 
ceeding acting judge of the court 
where the case was heard,” was en¬ 
acted to secure as effectually as pos¬ 
sible the right of review of decisions 
by the trial court and should be con¬ 


strued in harmony with its purpose 
to secure the right of review. 

Mo.—State ex rel. and to use of 

Vaught v. Atchison, T. & S. F. R. 

Co., 192 S.W. 990, 270 Mo. 251. 

(2) “Go out of office,” within the 
meaning of such provision, is not con¬ 
fined to the death or resignation of 
the judge, but covers a case where 
the regular judge is disabled by sick¬ 
ness to hold court, and a judge elect¬ 
ed to hold the ensuing term, as re¬ 
quired by statute, is the “acting 
judge,” with all the powers of the 
regular judge, and may properly sign 
a bill of exceptions at the term over 
which he presides in a case tried be¬ 
fore the regular judge at the prior 
term. 

Mo.—Ranney v. Hammond Packing 

Co., 110 S.W. 613, 132 Mo.App. 324. 
4 C.J. p 253 note 67 [a]. 

“The judge who succeeds such trial 
Judge” authorized by statute to sign 
the bill means the judge who suc¬ 
ceeds the trial judge as judge of the 
court where the judgment is entered. 
It cannot be construed to mean a 
judge succeeding by election a judge 
of a county other than that in which 
the case was tried, who tried the case 
at the request of the judge of the 
court in which the action was brought 
and judgment entered, unless the 
succeeding judge should be called to 
the county where the judgment was 
entered to hold court there. 

Ill.—Corbly v. Corbly, 202 Ill.App. 

469, 473. 

Judge sitting for trial judge 

Trial judge who was appointed to 
fill vacancy created when judge who 
had tried the cause became member 
of the supreme court, had authority 
to settle and sign bill of exceptions, 
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under court rule authorizing a judge 
sitting “for” a trial judge to settle 
and sign bill of exceptions, since the 
successor judge was acting instead 
of or in the place of the judge who 
tried the cause. 

N.M.—Medler v. Henry, 97 P.2d 661, 
44 N.M. 63. 

43. In Indiana 

(1) There are cases following the 
text rule. 

Ind.—State v. Slick, 86 Ind. 501— 
Smith v. Baugh, 32 Ind. 163—Hed¬ 
rick v. Hedrick, 28 Ind. 291. 

(2) However, a court rule requir¬ 
ing the trial judge to sign a bill of 
exceptions has been held not to au¬ 
thorize approval and signing of bill 
by his successor after expiration of 
the term of the trial judge, as dis¬ 
cussed supra note 35 of subdivision 
c (2) of this section. 

44. Ill.—Blake v. De Jonghe Hotel, 
etc., Co., 103 N.E. 22 5, 260 Ill. 348, 
Ann.Cas.l914D 365. 

4 C.J. p 253 note 64. 

45. Ind.—Reed v. Morland, 64 Ind. 
216—McKeen v. Boord, 60 Ind. 280. 

46. Ky.—Sandy Valley & E. Ry. Co. 
v. Bentley, 194 S.W. 906, 175 Ky. 
736. 

47. Ala.—Hale v. Worthington, 98 
So. 784, 210 Ala. 544. 

48. U.S.—Malony v. Adsit, Alaska, 20 
S.Ct. 115, 175 U.S. 281, 44 L.Ed. 163. 

4 C.J. p 249 note 34, p 253 note 65. 

49. Or.—Henrichsen v. Smith, 42 P. 
486, 44 P. 496, 29 Or. 475. 

50. Va.—Southall v. Evans, 76 S.E. 
929, 114 Va. 461, 43 L.R.A.,N.S., 468, 
Ann.Cas.l914B 1229. 

4 C.J. p 253 note 66. 
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bill is presented may approve and sign it, 51 and a 
bill of exceptions is of no effect which is approved 
and signed, without the parties’ consent, by either 
the regular judge whose term has expired, or by 
his successor, or by both of them. 52 

Justice reelected . A judge presiding at a trial 
who goes out of office, but is reelected before the 
bill of exceptions is prepared, may properly sign 
it. 5 3 

(3) Disqualified by Interest 

Under some statutes, if the trial Judge becomes dis¬ 
qualified, the bill of exceptions may be settled in such 
manner as the supreme court may direct. 

A statute providing that if the trial judge becomes 
disqualified, the bill of exceptions shall be settled 
in such manner as the supreme court may direct in¬ 
cludes any disqualification provided for when the 
statute was adopted or thereafter provided for by 
law; and it may not be limited to certain kinds of 
disqualification or interpreted as meaning physical¬ 
ly incapacitated. 53 * 50 Apart from statute, a judge 


who has acted as attorney in the cause may not, 
after succeeding the trial judge, settle and sign the 
bill in his judicial capacity, 54 unless he does so with 
the consent of the parties, 55 or unless he is permit¬ 
ted by statute to do so. 56 

d. Proceedings before Different Judges 

Where, during the progress of the trial, different 
Judges preside, as in case of a change of venue, each 
Judge should sign a bill of exceptions only as to proceed¬ 
ings before him; but where the court is held by more 
than one judge the presiding Judge is generally the proper 
official to sign the bill. 

Where, during the progress of a trial, different 
judges preside, each should sign a bill of exceptions 
only as to the proceedings before or rulings by 
him, 57 and exceptions to rulings made by one judge 
cannot be allowed by another judge except in re¬ 
stricted and specified instances, 58 as where consid¬ 
eration of such exceptions is necessary to a deter¬ 
mination of a bill of exceptions to rulings by the 
other judge. 59 Where, however, the court is held 
by more than one judge, the presiding judge is 
generally the proper official to sign the bill, 60 un- 


51. Ky.—Combs v. Combs, 194 S.W. 
790, 175 Ky. 523. 

52. Ky.—City of Jackson v. Moody, 
198 S.W. 233, 177 Ky. 844—City of 
Pikeville v. Dils, 194 S.W. 918, 175 
Ky. 697—Sandy Valley & E. Ry. Co. 
v. Moore, 193 SW. 1020, 175 Ky. 
163. 

4 C.J. p 253 note 68, 

53. Conn.—Hotchkiss v. Dalton, 46 
Conn. 467. 

4 C.J. p 254 note 69. 

53.50 Mont.—State ex rel. Stefonick 
v. District Court, Fifth Judicial 
Dist., Beaverhead County, 157 P.2d 
96, 117 Mont. 86. 

54. Ind.—Winters v. Coons, 69 N.E. 
458, 162 Ind. 26—Waterman v. Mor¬ 
gan, 16 N.E. 590, 114 Ind. 237. 
Under a statutory provision that 

no judge who is interested in any 
suit, or who shall have been counsel 
in any suit pending before him, shall, 
without the express consent of the 
parties thereto, sit on the trial or de¬ 
termination thereof, a judge who was 
formerly counsel was incompetent to 
sit in a case for the purpose of set¬ 
tling the bill of exceptions without 
the consent of the parties. 

Mo.—State v. Bradley, 92 S.W. 464, 
194 Mo. 166. 

55. Mo.—State v. Bradley, supra. 

56. Ky.—Chesapeake & O. Ry. Co. v. 
Vanhoose, 270 S.W. 740, 208, Ky. 
117. 

Where no dispute as to correctness 
Under a statute permitting the reg¬ 
ular judge, if present and presiding 
at the next term of court, to certify 
the bill of exceptions, where there is 


no dispute as to the correctness of 
the bill of exceptions as presented, 
the presiding judge of court, although 
disqualified to try the case because 
of his having been an attorney in 
the case, may approve and certify the 
same. 

Ky.—Chesapeake & O. Ry. Co. v. Van¬ 
hoose, supra. 

57. Ark.—Free v. Jordan, 10 S.W.2d 
19, 178 Ark. 168. 

Ill.—Taylorville Sanitary Dist. v. 

Nelson, 166 N.E. 60, 334 Ill. 510. 
Mass.—Shepard v. Worcester County 
Institution for Savings, 23 N.E. 2d 
119, 304 Mass. 220—Second Nat. 
Bank v. Leary, 187 N.E. 611, 284 
Mass. 321—Brooks v. Shaw, 84 N. 
E. 110, 197 Mass. 376. 

4 C.J. p 254 note 70. 

Signing by both judges 
Appellee cannot complain because 
the bill of exceptions was signed 
both by the trial judge and a special 
judge who was acting during the tri¬ 
al judge's illness at the time of sig¬ 
nature. 

Mo.—Johnson v. Missouri Pac. Ry. 
Co., App., 187 S.W. 282. 

58. Me.—Chasse v. Soucier, 105 A. 
853, 118 Me. 62. 

Mass.—Second Nat. Bank v. Leary, 
187 N.E. 611, 284 Mass. 321. 

Fleas in abatement 

Exceptions to ruling of one judge 
overruling pleas in abatement are 
not' reviewable, where presented to, 
and allowed by, another judge who 
heard the case on the merits and not 
allowed by the judge-who overruled 
the pleas. 


Mass.—Second Nat. Bank v. Leary, 
supra. 

Exceptions to a second judgment 

entered during March term, 1933, 
could not be properly signed by the 
judge who presided at the trial dur¬ 
ing the March term, 1932, where such 
judge was not the presiding judge at 
March term, 1933, and more than 
thirty days had passed since adjourn¬ 
ment of March term, 1932. 

Vt.—Beam v. Fish, 172 A. 617, 106 Vt. 
219. 

Ruling on referee’s report 

Ruling of a former presiding jus¬ 
tice on a motion to recommit ref¬ 
erees’ report cannot be brought be¬ 
fore the supreme judicial court by 
any statement of a bill of exceptions 
taken to the action of another jus¬ 
tice in accepting the report. 

Me.—Chasse v. Soucier, 105 A. 853, 
118 Me. 62. 

59. Wyo.—Boulter v. Cook, 226 P. 
447, 31 Wyo. 373. 

Exceptions to overruling motion for 
new trial 

Allowance of a bill, by a judge who 
overruled a motion for new trial, 
based on grounds requiring consider¬ 
ation of the evidence and exceptions 
taken at the trial, was sufficient to 
authenticate that part of it contain¬ 
ing evidence and trial exceptions, as 
well as motion for new trial, ruling 
thereon, and exception thereto, so 
far as necessary to consideration of 
exception to such ruling. 

Wyo.—Boulter v. Cook, supra; 

60. U.S.—Malony v. Ads it, Alaska, 
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less the statute directs otherwise. 61 The same 
principle requires that, where the trial is heard 
partly at one term and partly at another, a bill em¬ 
bodying the proceedings at each term should be 
signed by the judge presiding at such term. 62 

Change of venue . Where a case is transferred 
on change of venue, a bill of exceptions as to mat¬ 
ters which occurred in the court from which the 
venue was changed must be allowed and signed by 
the first judge and not by the judge to whom the 
venue is changed, 63 and vice versa the latter judge 
only can certify and sign a bill of exceptions as to 
matters occurring at the trial in his court after the 
venue has been changed. 64 


e. Special Judge 

In a case tried before a special judge, a bill of ex¬ 
ceptions ordinarily should be settled and signed by him, 
unless his term of office as such judge has expired. 

In accordance with the general rules applicable 
to the signing of bills of exceptions, a bill of ex¬ 
ceptions as to matters tried before a special judge 
ordinarily should be signed, not by the regular 
judge, but by the special judge only. 65 However, 
unless the special judge while acting as such has 
made the proper order fixing the time within which 
the bill may be signed and filed after the expiration 
of his term, 66 or he is authorized by statute to sign 
it after such term, 67 a bill of exceptions signed by 


20 S.Ct. 115, 175 U.S. 281, 44 L.Ed. 
163. 

4 C.J. p 254 note 71. 

61. N.Y.—Clark v. Dutcher, 19 Johns. 
246—Pratt v. Malcolm, 13 Johns. 
320. 

By judges concurring 

Where a statute requires a bill of 
exceptions taken on motion or order 
to be signed by the judges concurring 
in such order or motion, it is suffi¬ 
cient if they sign, although the re¬ 
maining judges do not sign. 

Ohio.—Bascom v. Parrish, 18 Ohio 
266. 

62. Ill.—Taylorville Sanitary Dist. 
v. Nelson, 166 N.E. 60, 334 Ill. 510. 

4 C.J. p 254 note 73. 

63. Hawaii.—Pua v. Hilo Tribune- 
Herald, 31 Hawaii 65. 

Mo.—Cantwell v. Columbia Lead Co., 
97 S.W. 167, 199 Mo. 1. 

In re Fields* Estate, 6 S.W.2d 68, 
222 Mo.App. 1051. 

4 C.J. p 254 note 74. 

As to order changing venue 

A bill of exceptions as to an order 
allowing a change of venue may be 
settled only by the judge making the 
order, since he alone knows the facts 
on which he exercised judgment. 
Hawaii.—Pua v. Hilo Tribune-Herald, 
31 Hawaii 65. 

Mont.—Great Northern Ry. Co. v. 

Hatch, 38 P.2d 976, 98 Mont. 269. 
Flea in abatement 
A judge, trying a case on the mer¬ 
its after a change of venue, may not 
allow or sign a term bill of excep¬ 
tions in the trial of a plea in abate¬ 
ment in attachment in the first court. 
Mo.—In re Fields’ Estate, 6 S.W.2d 
68, 222 Mo.App. 1051. 

64. Ind.—-Lee v. Hills, 66 Ind. 474. 
Motion for new trial 

Where there has been a change of 
judge between the time of a motion 
for a new trial and the time of hear¬ 
ing, the judge hearing the motion is 
the only one who can certify what 
was before him and what he consid¬ 
ered as the basis of his ruling. 

4A C.J.S.—47 


Mont.—Pincus v. Pincus* Estate, 26 
P.2d 986, 95 Mont. 375—Russell v. 
Sunburst Refining Co., 272 P. 998, 
83 Mont. 452. 

65. U.S.—Norwood v. U. S., C.C.A. 
N.C., 18 F.2d 577. 

Ark.—Brown & Hackney v. Coving¬ 
ton, 199 S.W. 87, 131 Ark. 243. 

Ind.—National Life & Accident Ins. 
Co. v. Hale, 168 N.E. 471, 91 Ind. 
App. 193. 

Miss.—Illinois Cent. R. Co. v. Bowles, 
16 So. 235, 71 Miss. 994. 

Mont.—Pincus v. Pincus' Estate, 26 
P.2d 986, 95 Mont. 375. 

Or.—Kruckman v. Smith, 270 P. 474, 
126 Or. 395. 

4 C.J. p 255 note 81. 

Case assigned to another department 
of court 

Where a judge of a superior court 
died while consolidated causes were 
pending before him and the causes 
were assigned, after the vacancy was 
filled by appointment and election, by 
the presiding judge to another de¬ 
partment for further proceedings, 
such department acquired exclu¬ 
sive jurisdiction of the causes, and 
the judge taking the place of the de¬ 
ceased judge was without jurisdic¬ 
tion to settle and certify a bill of ex¬ 
ceptions in the causes. 

Wash.—State ex rel. Hillman v. Supe¬ 
rior Court for King County, 47 P.2d 
8, 182 Wash. 372. 

Motion for new trial 

Where a motion for a new trial was 
based on grounds not authorized, a 
judge called in from outside the dis¬ 
trict who heard the motion and denied 
it if remittitur were filed had juris¬ 
diction to settle the bill of excep¬ 
tions. 

Mont.—Pincus v. Pincus’ Estate, 26 
P.2d 986, 95 Mont. 375. 

In New Mexico 

(1) A district judge, sitting in a 
county outside of his district at the 
request of the resident judge, may 
settle and sign the bill of exceptions 
in the case presented to him while so 
sitting. 


N.M.—State v. Stewart, 255 P. 393, 32 
N.M. 242—First State Bank of Ala¬ 
mogordo v. McNew, 252 P. 997, 32 
N.M. 225. 

4 C.J. p 255 note 81 [aj, [b]. 

(2) In an earlier case it was held 
that the judge of the court in which 
the case was tried, and not the one 
who presided under assignment, is 
the only proper one to settle and sign 
a bill of exceptions, unless the regu¬ 
lar judge should for some reason be 
incapacitated to perform that duty. 
N.M.—Schaefer v. Whitson, 241 P. 
31, 31 N.M. 96. 

66. Ky.—Dark Tobacco Growers' Co¬ 
op. Ass’n v. Garth, 291 S.W. 367, 
218 Ky. 391. 

4 C.J. p 255 note 83. 

Extension of time 
A special judge who has granted 
extension of time for filing bill of ex¬ 
ceptions for a period running beyond 
expiration of his term of office can 
approve bill of exceptions after ex¬ 
piration of his term but within ex¬ 
tension period. 

Ark.—Patterson v. Carpenter, 181 S. 
W.2d 465, 207 Ark. 543. 

67. Ind.—Blasengym v. General Ac¬ 
cident, Fire & Life Assur. Corpora¬ 
tion, 165 N.E. 262, 89 Ind.App. 524. 

Mo.—Mengel v. Leach, 226 S.W. 883. 
Lambert v. Lambert, App., 208 S. 
W. 118. 

4 C.J. p 255 note 84. 

In chambers 

Settling of a bill of exceptions ex 
parte in chambers by a special judge 
who tried the case in another judi¬ 
cial district is within his jurisdic¬ 
tion. 

Mont.—State ex rel. New York Life 
Ins. Co. v. Elwell, 28 P.2d 187, 94 
Mont. 608. 

m vacation 

Where a case was tried before a 
special judge elected to hold a spe¬ 
cial term, a bill of exceptions signed 
by the person who acted as special 
judge, long after he had ceased act¬ 
ing in that capacity and in vacation 
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the special judge is of no effect where it is signed 
after the expiration of his term of office as such, 68 
or after the term of court during which the trial 
was had, 69 especially where it is allowed and signed 
in the district from which such judge was called, 
over the objection of appellee who had proposed 
amendments thereto. 70 It has been held that, in an 
extraordinary case, a nunc pro tunc signing and 
filing may be allowed to prevent the working of an 
injustice. 71 

Under the practice and statutes making it the duty 
of the successor, and not of the ex-judge who tried 
the case, to sign the bill, it has been held that after 
the time has elapsed for which a special judge was 
appointed, the signature of the regular judge, as 
successor judge is sufficient; 72 and the refusal of 
the regular judge to sign is error. 72 5 

Showing of authority. The order or record, in 
case of a bill signed by a special judge, should show 
his authority to act. 73 

f. Referee 

In a cause tried before a referee, a bill of exceptions 
must, in some jurisdictions, be signed by the judge of the 
court; in other Jurisdictions, by the referee. 

In some jurisdictions, a bill of exceptions to the 
rulings of a referee or master before whom the 


cause is tried must be settled and signed by the 
judge. 74 In other jurisdictions, however, the bill 
must be signed by the referee; 75 although it must 
be signed before he has filed his report, as there¬ 
after he is functus officio. 76 

The allowance and signing of a bill of exceptions 
by the referee as to the proceedings before him do 
not deprive the judge of authority to allow a bill as 
to matters which took place in court. 77 

g. Clerk of Court 

Unless otherwise provided by statute, a clerk of court 
may not settle and allow a bill of exceptions. 

Ordinarily, the authentication of a bill of excep¬ 
tions is a judicial action which can be performed 
only by the trial judge, as discussed supra sub¬ 
division a of this section, and not by the clerk 
of court. 77 - 50 The clerk of the court in which a 
case is tried has power to settle and allow a bill of 
exceptions, only to the extent that he is authorized 
by statute to do so, 78 as where the parties inter¬ 
ested have agreed on the bill of exceptions as being 
true and correct. 79 The clerk may have power to 
settle and allow a bill of exceptions also where it is 
shown that the trial judge is dead or otherwise un¬ 
available. 80 


of court, may be considered on ap¬ 
peal. 

Mo.—Dixon v. Boeving, App., 208 S. 
W. 279. 

Completion of order 

While the power of a special judg-e, 
under the statute, extends until a 
final judgment or decree is entered 
and until rights of the parties with 
respect to the matters involved are 
adjudicated, such judge may sign 
bills of exceptions after a final de¬ 
cree or judgment is entered, since 
such an act is merely the comple¬ 
tion of an order made by him during 
the trial. 

Ind.—State ex rel. Uservo, Inc. v. 
Circuit Court of Huntington Coun¬ 
ty, 27 N.E.2d 79, 217 Ind. 297. 

68. Ala.—Bay v. City of Birming¬ 
ham, 103 So. 460, 212 Ala, 480. 

4 C.J. p 255 note 82. 

69. Ala.—Ray v. City of Birming¬ 
ham, supra. 

70- Utah.—Jenkins v. Forsey, 30 P. 
2d 220, 83 Utah 527. 

71. U.S.—Western Dredging, etc., Co. 
v. Heldmaier, Ill., 116 P. 179, 53 C. 
C.A. 625. 

4 C.J. p 255 note 85. 

72. Ill.—Corbly v. Corbly, 202 Ill. 
App. 469. 

Ky.—Chesapeake & O. By. Co. v. 


Vanhoose, 270 S.W. 740, 208 Ky. 
117. 

4 C.J. p 256 note 87. 

72.5 Ky.—Davis v. Smith, 94 S.W.2d 
20, 264 Ky. 20. 

73. Ill.—Corbly v. Corbly, 202 Ill. 
App. 469. 

4 C.J. p 256 note 88. 

74. S.D.—Babcock v. Ormsby, 100 
N.W. 759, 18 S.D. 358. 

4 C.J. p 255 note 78. 

75. N.Y.—Becky v. Winston, 174 N. 
Y.S. 645, 186 App.Div. 642. 

McCready v. Farmers' B. & T. Co., 
29 N.Y.S. 361, 79 Hun 241. 

4 C.J. p 254 note 77. 

76. N.Y.—Voorhis v. Voorhis, 50 
Barb. 119, affirmed, 39 N.Y. 463, 100 
Am.D. 458—Niles v. Price, 23 How. 
Pr. 473. 

Okl.—Iralson v. Stang, 90 P. 446, 18 
Okl. 423. 

Before filing report 

Where a case is referred to, and 
heard by, a referee, exceptions to the 
rulings of the referee made in the 
case must be signed and delivered 
with the report. 

Cal.—Phelps v. Peabody, 7 C. 50. 
Kan.—De Bong v. Stahl, 13 Kan. 558. 
Wis.—Dinsmore v. Smith, 17 Wis. 20. 

77. Cal.—Jackson v. Puget Sound 
Bumber Co., 47 P. 603, 115 C. 632. 

77.50 Tenn.—Sweeney v. Carter, 137 
S.W.2d 892, 24 Tenn.App. 6. 
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78. Neb.—Shaw v. Diers Bros. & Co., 
245 N.W. 419, 124 Neb. 119—Nelson 
v. Johnson, 62 N.W. 244, 44 Neb. 7. 

4 C.J. p 249 note 36, p 251 note 50 
[b], [c]. 

Trial before referee 

In the course of a trial before a 
referee, only the referee has the pow¬ 
er to certify as to exceptions, and a 
bill of exceptions embodying only 
such matters, if settled and signed 
by the clerk of the district court 
alone is entirely nugatory. 

Neb.—Disbrow v. McNish, 72 N.W. 
216, 52 Neb. 309. 

79. Neb.—Williams v. Miles, 87 N. 
W. 315, 62 Neb. 566. 

4 C.J. p 249 note 36 [a], 

80. Ala.—Meade v. Meade, 98 So. 
812, 210 Ala. 547—Smith v. Birm¬ 
ingham Realty Co., 94 So. 117, 208 
Ala. 114. 

Neb.—Burke Bumber & Coal Co. v. 
Anderson, 76 N.W.2d 630, 162 Neb. 
551—Shaw v. Diers Bros. & Co., 245 
N.W. 419, 124 Neb. 119—Chicago, 
B. & Q. R. Co. v. Hyatt, 67 N.W. 8, 
48 Neb. 161. 

Deputy clerk 

It has been held that, where the 
clerk has authority to settle a bill of 
exceptions, the act may be perform¬ 
ed by a deputy. 

Neb.—Brownell v. Puller, 74 N.W. 
1105, 54 Neb. 586. 
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b. Manner of Settlement 


§ 844. In General 

In order to be considered on appeal, a bill of excep¬ 
tions must be settled in the manner indicated by statute 
or rule of court, using the bill presented by the exceptant, 
if properly prepared, as the basis for settlement. 

In order to be considered on appeal, a bill of 
exceptions must be settled in the manner indicated 
by statute or rule of court; 81 otherwise, it may be 
quashed or stricken from the appeal record, as dis¬ 
cussed infra § 905. If the proposed bill is properly 
prepared and filed as required by statute, it is to be 
taken by the trial judge as the basis of the au¬ 
thenticated bill, 82 and in such a case the duties of 
the clerk and the trial court with respect to perfect¬ 
ing the bill are merely directory and ministerial in 


character. 83 However, each and every prescribed 
step in the preparation of the bill of exceptions is 
not necessarily of and in itself a jurisdictional pre¬ 
requisite, 84 and a substantial compliance with rules 
as to the transmission of the bill to the judge is 
sufficient. 85 Mere matters of form will be disre¬ 
garded in determining whether the bill has been 
properly settled; 86 and such formalities may be 
dispensed with by agreement of counsel representing 
the respective parties. 87 

The judge may approve the bill subject to stated 
qualifications, 88 or modify it with such explanation 
as he deems proper, 89 or settle it with the aid of 
counsel, 90 but he cannot require a bond for costs 


81. Ark.—B. F. Goodrich Rubber Co. 
v. Presley, 241 S.W. 891, 154 Ark. 
151. 

Ohio—French v. Friesinger, App., 38 
N.E.2d 87. 

Utah.—Atkinson v. Pellegrino, 173 P. 
2d 543, 110 Utah 363—Jenkins v. 
Forsey, 30 P.2d 220, 83 Utah 527. 
Vt.—Hooper v. Kennedy, 138 A. 778, 
100 Vt. 376. 

Wis.—In re Meek's Estate, 227 N.W. 

270, 199 Wis. 602. 

4 C.J. p 256 note 89. 

Certificate in writing 
Allowance or disallowance of ex¬ 
ceptions must be made by a certifi¬ 
cate in writing. 

Mass.—Petition of C. F. Hovey Co., 
151 N.E. 66, 254 Mass. 551. 

Written findings 

(1) Under a statute requiring the 
facts found on which judgment is 
rendered to be reduced to writing be¬ 
fore a bill of exceptions is allowed, 
a paper signed by the court and filed 
with the clerk stating that the facts 
are as appear from the transcript of 
the evidence, together with conces¬ 
sions of counsel, and exhibits receiv¬ 
ed, “all of which is referred to and 
made the findings of fact,” does not 
constitute written findings required 
bv thf* statute. 

Vt.—Hooper v. Kennedy, 138 A. 778, 
100 Vt. 376. 

(2) A statement by trial court 
that the facts are as appear from 
transcript of evidence is not a suffi¬ 
cient compliance with statute requir¬ 
ing that, before the allowance of a 
bill of exceptions, findings of fact 
must be reduced to writing, signed 
by majority of members of court, 
and filed. 

Vt.—Gaffney v. Commissioners of 
Jail Delivery for Rutland County, 
13 A.2d 192, 111 Vt. 196. 

Exceptions held allowed 

Where justice rejected referee's 
report on same grounds as another 


justice had previously rejected re¬ 
port and case stood before supreme 
judicial court on identical exceptions, 
except for one controlling previous 
decision of supreme judicial court, 
prosecution of exceptions to ruling 
of justice originally allowed by an¬ 
other justice with approval of jus¬ 
tice whose subsequent rejection was 
challenged, constituted equivalent of 
allowance of exceptions. 

Me.—Bolduc v. Granite State Fire 
Ins. Co., 86 A.2d 81, 147 Me. 246. 

82. Mich.—People v. Wayne Circuit 
Judge, 32 Mich. 259. 

83. Ohio.—State ex rel. Prudential 
Ins. Co. of America v. Price, 186 N. 
E. 885, 45 Ohio App. 209. 

84. Utah.—Salina Canyon Coal Co. 

V. Klemm, 290 P. 161, 76 Utah 372. 
Directory provisions 

The provisions of statute relating 
to procedure for preparation and 
signing of bills of exceptions are “di¬ 
rectory” and not “mandatory.” 

Md.—Pennsylvania R. Co. v. Reeley, 
16 A.2d 904, 179 Md. 35, certiorari 
denied Reeley v. Pennsylvania R. 
Co., 61 S.Ct. 828, 312 U.S. 706, 85 L. 
Ed. 1139. 

Motion for a new trial is not nec¬ 
essary as a prerequisite to the allow¬ 
ance of a bill of exceptions. 
Philippine.—Aznar v. Norris, 3 Phil¬ 
ippine 636. 

85. Mont.—Girard v. McClernan, 105 
P. 224, 39 Mont. 523. 

Ohio.—Davies v. New Castle, etc., R. 
Co., 73 N.E. 213, 71 Ohio St. 325. 

86. Tex.—Stephens v. Herron, 87 S. 

W. 326, 99 Tex. 63. 

87. Ala.—Southern Ry. Co. v. Free¬ 
man, 81 So. 135, 16 Ala.App. 687. 

88. Tex.—Texas Midland R. Co. v. 
Ray, Civ.App., 168 S.W. 1013. 

4 C.J. p 256 note 93. 

Bill before reviewing court 

Bill of exception as qualified by 
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trial judge became the bill of excep¬ 
tion before reviewing court in ab¬ 
sence of exception to judge's qualifi¬ 
cation. 

Tex.—Whelan v. State, Civ.App., 271 
SW.2d 108, reversed on other 
grounds. Sup., 282 S.W.2d 378. 

Without consent 

WTiere appellant presents a bill the 
court has no right to qualify it with¬ 
out the consent of appellant, but, un¬ 
der express provisions of Sayles An- 
not.Civ.St.(1897) arts 13G7-1309. must 
either sign it or, if not correct, in¬ 
dorse his refusal to sign it, and then 
file what he considers a proper bill, 
leaving appellant to a bill by by¬ 
standers if not satisfied. 

Tex.—Brunner Fire Co. v. Payne, 118 
S.W. 602, 54 Tex.Civ.App. 501. 

Reasons of trial judge 
The trial judge may incorporate his 
reasons for his rulings in the bill of 
exceptions as a qualification thereof. 
Tex.—Corsicana v. Kerr, 12 S.W. 982, 
75 Tex. 207—Campion v. Angier, 16 
Tex. 93. 

Improper argument 

Qualification of the trial court of a 
bill of exceptions, relating to alleged¬ 
ly improper argument by statement 
that objections and motions were 
made by defendant’s counsel with¬ 
out interrupting plaintiff’s attorney 
and without notice to him, became a 
part of the bill itself. 

Tex.—J. S. Abercrombie Co. v. Del- 
comyn, Civ.App., 116 S.W.2d 1105, 
reversed on other grounds 135 S.W. 
2d 978, 134 Tex. 490. 

89. Mass.—In re Moneyweight Scale 
Co., 114 N.E. 741, 225 Mass. 473. 

Tex.—Burson v. First Nat. Bank, Civ. 
App., 299 S.W. 927. 

90. W.Va.—Bailey Lumber Co. v. 
Ward, 152 S.E. 862, 109 W.Va. 55— 
Poteet v. Cabell County Com’rs. 3 
S.E. 97, 30 W.Va. 58. 
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as a condition to settlement of the bill. 91 A party 
accepting and filing a bill of exceptions which has 
been qualified or modified by the trial court is 
bound by the qualification. 91 - 5 

Proof of settlement. Settlement of a bill of ex¬ 
ceptions need not be proved as an independent fact, 
but may be presumed to have been properly made 
from the signature of the judge. 92 

§ 845. Examination by Trial Judge 

Where a bill of exceptions is presented to the trial 
judge for his approval, he must examine the bill as to 
whether it contains a truthful account of the events of 
the trial, but he may exercise wide discretionary powers 
in his examination and settlement of the bill. 

On submission of a bill of exceptions to the trial 


judge for his approval, he must examine the bill and 
exercise an independent judgment as to whether 
the bill contains a truthful account of the events 
of the trial, 93 and he should approve the bill and 
affix his signature thereto where, and only where, 
after such examination, he is satisfied of its truth¬ 
fulness and accuracy, 94 even though the parties have 
stipulated that it may be settled in the form as 
presented. 95 It has been held, however, that the 
appellate court has the exclusive duty to determine 
whether the bill of exceptions is sufficient as to 
form and contents, and that where the tendered 
bill of exceptions is correct and speaks the truth, 
the trial court may not refuse to approve the bill 
because of defects as to form. 95 - 5 So, also, the 


91. Mich.—Meisenheimer v. Kent 
Circuit Judge, 254 N.W. 469, 266 
Mich. 674. 

91.5 Tex.—Tucker v. Slovacek, Civ. 
App., 234 S.W. 2d 254, error refused 
no reversible error. 

92. Nev.—State v. Campbell, 17 P. 
620, 20 Nev. 122. 

93. Ark.—Missouri, etc., R. Co. v. 
Reed, 161 S.W. 192, 110 Ark. 296. 

Ga.—Williams v. Smith, 91 S.E.2d 840, 
93 Ga.App. 429. 

Tenn.—Anderson v. Sharp, 259 S.W. 
2d 521, 195 Tenn. 274. 

Rose v. Third Nat. Bank, 183 S. 
W.2d 1, 27 Tenn.App. 553. 

4 C.J. p 257 note 97. 

Allowance of a substitute hill of 
exceptions is in effect a decision that 
it was conformable to the truth, and 
that there was no lack of good faith 
m the statements embodied in the 
original bill. 

Mass.—Graustein v. H. P. Hood & 
Sons, 200 N.E. 14, 293 Mass. 207. 
Bills held improper 

(1) Bills of exception to which 
were appended statements by the tri¬ 
al judge that approval of the bill was 
not to be considered as a fact find¬ 
ing nor approval, as evidence of any 
reasons stated in bill, except that the 
argument was made and exception 
thereto taken, were improper. 

Tex.—Texas Employers Ins. Ass'n v. 
McNorton, Civ.App., 92 S.W.2d 562, 
error granted. 

(2) Where proposed bill of excep¬ 
tions which omitted many material 
matters contained some eight hun¬ 
dred pages and, while the real issues 
were few and simple, no attempt 
was made to eliminate immaterial 
matter and to prepare a bill of excep¬ 
tions with reasonably concise sum¬ 
marization of issues and proceed¬ 
ings, the trial judge was not required 
to accept and settle such bill, or to 
himself undertake task of preparing 
a proper record, and was justified in 
terminating proceedings for settle¬ 


ment of bill of exceptions when aft¬ 
er several extensions appellant was 
still asking court to accept and settle 
the original bill of exceptions. 

Cal.—Bowman v. Union Trust Co. of 
San Diego, 106 P.2d 913, 41 C.A.2d 
397. 

(3) Trial court properly refused to 
sign bill of evidence in narrative 
form or to undertake to reform or 
correct it, where plaintiff refused to 
have transcript made by official ste¬ 
nographer of the evidence on the tri¬ 
al of the case, although plaintiff 
could have obtained the transcript 
in time for appeal, and where tran¬ 
script tendered by plaintiff was not a 
complete transcript, and trial court 
had not sufficient recollection of the 
evidence on the trial to recall wheth¬ 
er or not the hill of evidence tendered 
was correct. 

Ky.—Stroup v. Illinois Cent. R. Co., 
159 S.W.2d 7, 289 Ky. 576. 

94. Colo.—Viles v. Jackson, 94 P.2d 
1085, 105 Colo. 68. 

Ga.—Tingle v. Kelly, 83 S.E.2d 212, 
90 Ga-App. 496. 

Ill.—People v. Lyle, 160 N.E. 742, 329 
Ill. 418. 

Ky.—Domestic Life & Accident Ins. 
Co. v. Smith, 82 S.W.2d 293, 259 
Ky. 158. 

Mass.—Petition of Boston, W. & N. Y. 
St. Ry. Co., 70 N.E.2d 293, 320 Mass. 
760—In re Ray, 49 N.E.2d 891, 314 
Mass. 195—Petition of Mackintosh, 
167 N.E. 273, 268 Mass. 138—Har¬ 
rington v. Boston Elevated Ry. Co., 
118 N.E. 880, 229 Mass. 421, 2 A.L. 
R. 1057. 

N.H.—Bagley v. Small, 26 A.2d 23, 92 
N.H. 107. 

Ohio.—Beebe v. State, 139 N.E. 156, 
106 Ohio St. 75. 

R.I.—Nelen v. Cowell, 124 A. 257. 
Tenn.—Shelton v. Hickman, 172 S.W. 

2d 9, 26 Tenn.App. 344. 

Va.—New Bay Shore Corp. v. Lewis, 
69 S.E.2d 320, 193 Va. 400. 

4 C.J. p 257 note 98. 
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No breach of duty 

The failure or refusal of a trial 
judge to sign an incorrect bill of ex¬ 
ceptions is no breach of duty, and his 
reason therefor will not become sub¬ 
ject of inquiry. 

Ala.—McRee v. Russell, 183 So. 399, 
236 Ala. 506. 

Appearance of attorneys 

Failure of a bill of exceptions to 
be a true transcript of the appear¬ 
ances of different attorneys for de¬ 
fendant does not render it “untrue” 
so as to justify the judge's refusal 
to sign the bill, since the rights of 
the parties and the correctness of 
the judgment are not affected by the 
number of defendant's attorneys. 

Ill.—People v. Lyle, 160 N.E. 742, 329 
Ill. 418. 

Irregular indorsement 

The trial judge’s indorsement on 
defendant’s exceptions that a certain 
statement was without foundation in 
fact, but that he allowed it as a 
statement of fact to prevent delay, 
was irregular. 

Mass.—Harrington v. Boston Elevat¬ 
ed Ry. Co., 118 N.E. 880, 229 Mass. 
421, 2 A.L.R. 1057. 

95. Ala.—McRee v. Russell, 183 So. 
399, 236 Ala. 506. 

Ind.—Beavers v. State, 58 Ind. 530. 
Or.—National Council K. L. S. v. Mc¬ 
Ginn, 138 P. 493, 70 Or. 457. 

Wash.—State ex rel. Simcoe Sheep 
Co. v. Superior Court, Yakima 
County, 98 P.2d 977, 2 Wash.2d 594. 

95.5 Ind.—State ex rel. Gilkison v. 
Clifford, 89 N.E.2d 630, 120 Ind.App. 
84, transfer denied 90 N.E.2d 350, 
228 Ind. 142. 

Appeal on reserved questions of law 

Where appellants are satisfied to 
rest their appeal on reserved ques¬ 
tions of law on a bill of exceptions 
as tendered, which includes no part 
of the evidence, and bill speaks the 
truth as far as it goes, trial judge 
cannot withhold a certificate qualified 
to that extent. 
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trial court is not justified in refusing to settle a 
proposed bill of exceptions on the ground that the 
orders with which the bill was concerned were not 
appealable. 95 * 10 

In making an examination of the proposed bill, 
the trial judge should give the litigants every rea¬ 
sonable opportunity of presenting their cases on the 
merits; 96 but he is not required to assume the 
initiative in sending for the exceptor or his counsel 
in order that an agreement may be reached, 97 and 
it has been held that he may examine the excep¬ 
tions of his own motion as soon as filed, and is not 
obliged to wait until the exceptions are presented 
to him by a party to the action for allowance. 98 

Discretionary power of court . The trial judge 
exercises a wide discretionary power in examining 
and settling a bill of exceptions. 99 He may, if neces¬ 
sary, hear and determine matters involved, 1 and 
may resort to all legitimate means of information, 2 
and may refer to his own minutes or to the report¬ 
er’s notes of the evidence and other proceedings at 
the trial, 3 even though such reporter was not an of¬ 
ficial stenographer appointed by the court; 4 and it 
has been held that even though the reporter’s notes 
have become lost or stolen it is the duty of the trial 
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judge, on presentation of a bill of exceptions with¬ 
in the time fixed, to settle and certify the evidence. 5 
If he cannot remember the evidence he may recall 
and examine the witnesses as to their testimony on 
the trial, 6 but in such a case neither party can re¬ 
examine the witness. 7 A statute requiring notice 
to the opposite party of the presentation of a bill 
of exceptions for allowance does not require that 
plaintiff in error be present at the time the judge 
passes on the sufficiency of the bill and does not 
authorize the judge to require that the attorney for 
plaintiff in error be present. 7 * 5 

Partial allowance . A bill of exceptions contain¬ 
ing subjects distinguishable without difficulty, some 
of which are correct and others not, should be al¬ 
lowed as to the correct matters. 8 

Exceptions pendente life which have been ex¬ 
pressly refused by the trial judge cannot be con¬ 
sidered although the judge thereupon prepared and 
signed a statement setting forth his rulings, and 
provided therein that such facts as the court had 
certified to be true might be entered on the minutes. 9 

Immaterial and frivolous exceptions. It has been 
held that the mere fact that the exceptions had been 
found and adjudged by the trial judge to be im- 


Ind.—Huntington v. Hamilton, 69 N. 
E.2d 134, 118 Ind.App. 88. 

Beturn to trial conrt 

Where counsel for defendants-ap- 
pellants presented to trial court a 
proper form of certificate of settle¬ 
ment and allowance of a proposed 
bill of exceptions, but trial court re¬ 
fused to settle or allow a bill, and 
defendants were not at fault, record 
on appeal would be returned to clerk 
of trial court, and such court or the 
judge thereof would be ordered to 
settle and allow defendants’ bill, 
whereupon clerk would be directed 
to return such record to supreme 
court. 

Nev.—J. C. Penney Co. v. Gravelle, 
144 P.2d 487, 62 Nev. 434. 

95.10 Cal.—Skernswell v. Schonfeld, 
127 P.2d 529, 20 C.2d 503. 

96. Cal.—Flagg v. Puterbaugh, 32 P. 
863, 98 C. 134. 

Newton v. Marsh, 270 P. 730, 94 
C.A. 141. 

97. Mo.—State v. Taylor, 134 Mo. 
App. 430, 114 S.W. 1029. 

98. Mass.—Richmond Co-op. Ass’n 
v. Gill, 188 N.E. 495, 285 Mass. 50. 

99. Cal.—Derr v. Busick, 218 P. 280, 
63 C.A. 134. 

N.Y.—Balser v. Gammel, 7 N.Y.S.2d 
60, 255 App.Div. 823. 

4 C.J. p 257 note 1. 


1. Miss.—Planters’ Oil Mill v. Ya¬ 
zoo & M. V. R. Co., 117 So. 242, 150 
Miss. 813. 

2. Ill.—Bauman v. C. I. T. Corpora¬ 
tion, 190 N.E. 696, 356 Ill. 336. 

Weber v. Sneeringer, 247 Ill.App. 
294—Tindall v. Chicago & N. W. Ry. 
Co., 200 Ill.App. 556. 

Miss.—Geiselbreth v. Mississippi 
Power & Light Co., 147 So. 874, 166 
Miss. 749. 

Ohio.—Beebe v. State, 139 N.E. 156, 
106 Ohio St. 75. 

4 C.J. p 257 note 2 [a]. 

Affidavit as proof 

An affidavit presented by relator’s 
counsel in support of a bill of excep¬ 
tions tendered for signature, alleg¬ 
ing that the evidence tendered as 
part of the bill was all of the evi¬ 
dence bearing on and explanatory of 
the exceptions and errors complain¬ 
ed of, is not conclusive on the court 
or judge requested to sign the bill, 
and is only available to refresh his 
recollection. 

Wyo.—State v. Craig, 89 P. 584, 15 
Wyo. 439. 

Where the judge has failed to pre¬ 
serve minutes of the testimony, he 
should permit the party excepting to 
make a statement of the evidence, 
and require it to be submitted to 
the opposite party for correction; and 
if the parties cannot agree the bill 
must be corrected from the best 
sources obtainable. 
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Ill.—Weatherford v. Wilson, 3 I1L 
253. 

3. Ill.—-People v. Chetlain, 76 N.E. 
364, 219 Ill. 248. 

Tindall v. Chicago & N. W. Ry. 
Co., 200 Ill.App. 556. 

Me.—Snow v. Gould, 74 Me. 540, 43 
Am.R. 604. 

4. Ohio.—Beebe v. State, 139 N.E. 
156, 106 Ohio St. 75. 

Statute not applicable 

A statute prohibiting a stenog¬ 
rapher to furnish a transcript of 
matter taken by him to a person oth¬ 
er than his employer without the em¬ 
ployer’s consent, is inapplicable to a 
stenographer acting in a public tri¬ 
al, or to information in his posses¬ 
sion secured by him while so acting. 
Ohio.—Beebe v. State, supra. 

5. Ill.—Weber v. Sneeringer, 247 Ill. 
App. 294. 

6. Ill.—Weber v. Sneeringer, supra 
—Tindall v. Chicago & N. W. Ry. 
Co., 200 Ill.App. 556. 

4 C.J. p 257 note 3. 

7. Mo.—Whitmore v. Coates, 14 Mo. 
9. 

7.5 Ga.—Sellers v. Whaley, 67 S.E. 
2d 241, 84 Ga.App. 715. 

8. Mass.—Randall v. Peerless Motor 
Car Co., 99 N.E. 221, 212 Mass. 352. 

9. Ga.—Wheeler v. Salinger, 125 S. 
E. 888, 33 Ga.App. 300. 



4A C.J.S. 


§§ 845-846 APPEAL & ERROR 

material, frivolous, and intended for delay is no 
reason why they should not be allowed, if other¬ 
wise proper in form and conformable to the truth; 10 
on the other hand, such exceptions have been over¬ 
ruled. 11 

§ 846. Proposals of Corrections 

The trial judge may not arbitrarily refuse a proposed 
bill of exceptions which is inaccurate or defective, but the 
judge should return the bill with reasons for his refusal, 
and should propose correction to be made, or should him¬ 
self make such corrections before settling and signing 
the bill. 

As a general rule, on presentation of a bill of ex¬ 
ceptions for allowance by the court, the trial judge 
cannot arbitrarily refuse to settle the bill in the 
first instance because incomplete or defective, 12 or 
simply because it does not fairly state the truth of 


the case, 13 or because the excepting party did not 
appear at the time and place appointed by the jus¬ 
tice for a hearing on the allowance of the excep¬ 
tions. 14 He should first return the bill with his re¬ 
fusal and reasons therefor indorsed thereon or 
stated in a notice to the exceptant, 15 and should 
propose corrections to the exceptant to be made 16 
or he should make such changes and corrections in 
the bill as in his judgment will make it conform to 
the truth before settling and signing it, 17 as the bill 
when settled must conform to the truth regardless 
of what may or may not be proposed by the par¬ 
ties; 18 or he should prepare a new bill stating the 
facts; 19 and it has been held that the judge may 
at his discretion make such corrections, even though 
the attorneys for both parties agree to its accura- 

Qy < 20 


10. Mass.—Petition of Bullock, 149 
N.E. 604, 254 Mass. 14. 

11. Me.—State v. Holland, 134 A. 
801, 125 Me. 526. 

12. Cal.—St. Clair v. Bullock, 85 P. 
2d 867, 12 C.2d 450. 

Koutz v. Superior Court in and 
for Los Angeles County, 27 P.2d 
788, 135 C.A. 699. 

4 C.J. p 257 note 5. 

Absence of fraud or bad faith 

Where respondent made no show¬ 
ing of fraud or lack of good faith by 
petitioner in presenting a proposed 
bill of exceptions, and draft of pro¬ 
posed bill was incomplete only as re¬ 
ferring to documents which were to 
be copied at length Into the Anal en¬ 
grossed bill, which is established pro¬ 
cedure, trial court was not justified 
in refusing to settle proposed bill as 
incomplete. 

Cal.—Skernswell v. Schonfeld, 127 P. 
2d 529, 20 C.2d 503. 

13. Ind.—State v. Garvin, 166 N.E. 
671, 87 Ind.App. 426. 

4 C.J. p 257 note 6. 

14. Mass.—Thompson v. Dickinson, 
34 N.E. 262, 159 Mass. 210. 

15. Ga.—Nash v. Sheppard, 129 S.E. 
639, 161 Ga. 192—Preetorius v. 
Barnes, 75 Ga. 313. 

Tex.—Firebaugh v. State, 51 Tex. 
409. 

Jones v. State, 23 S.W. 793, 33 
Tex.Cr. 7. 

Wis.—Sexton v. Willard, 27 Wis. 465. 
4 C.J. p 257 note 8 [a]. 

As being incorrect 
An indorsement over the judge's 
signature on a proposed bill of ex¬ 
ceptions, “by me presented to counsel 
for plaintiff, who refused to agree 
to same, and the bill is by me disal¬ 
lowed because incorrect," shows that 
the disallowance was not simply be¬ 
cause counsel refused to agree, but 
because it was incorrect. 

Tex.—Galveston, etc., R. Co. v. Col¬ 


lins, 71 S.W. 560, 31 Tex.Civ.App. 
70. 

16. Cal.—Clough v. Superior Court 
in and for Tehama County, 61 P. 
2d 375, 17 C.A.2d 14—Kouts v. Su¬ 
perior Court in and for Los Ange¬ 
les County, 27 P.2d 788, 135 C.A. 
699. 

Ohio.—State ex rel. Mack v. O’Connor, 
96 N.E.2d 263, 87 Ohio App. 534. 

Ya.—New Bay Shore Corp. v. Lewis, 
69 S.E.2d 320, 193 Va. 400. 

4 C.J. p 257 note 8. 

It is irregular for the trial judge 
to sign the bill with the statement 
that appellee may add such papers as 
he desires. 

Philippine.—Compania Gen. de Taba- 
cos v. Tupino, 2 Philippine 142. 

Trial judge need not personally 
correct exceptions found incorrect, 
but must indicate the corrections 
necessary for a true bill. 

Ohio.—State v. Weygandt, 172 N.E. 
543, 35 Ohio App. 433. 

17. Ark.—Springfield v. Fulk, 131 S. 
W. 694, 96 Ark. 316. 

Cal.—Corpus Juris Secundum cited in 
Western States Const. Co. v. Munic¬ 
ipal Court, 238 P.2d 562, 565, 38 C. 
2d 146. 

Corpus Juris Secundum cited in 

Eisenberg v. Superior Court, 297 P. 
2d 803, 808, 142 C.A.2d 12—Corpus 
Juris Secundum cited in Keller v. 
Superior Court, 223 P.2d 309, 312, 
100 C.A. 2d 231—Fighiera v. De 
Whirst, 162 P. 655, 32 C.A. 245. 

Ind.—State v. Garvin, 166 N.E. 671, 
87 Ind.App. 426. 

Ky.—Ragland v. Baxter, 177 S.W.2d 
579, 296 Ky. 457—Domestic Life & 
Accident Ins. Co. v. Smith, 82 S.W. 
2d 293, 259 Ky. 158. 

Nev.—State v. Second Judicial Dist. 
Court in and for Washoe County, 
17 P.2d 695, 54 Nev. 371—State ex 
rel. Gray v. Second Judicial Dis- 
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trict Court in and for Washoe 
County, 278 P. 363, 51 Nev. 412. 
Ohio.—State ex rel. Eges v. Corlett, 
27 N.E.2d 930, 137 Ohio St. 19— 
Beebe v. State, 139 N.E. 156, 106 
Ohio St. 75. 

State v. Baer, 8 Ohio App. 184. 

Erie R. Co. v. Ciofalo, 18 Ohio 
Cir.Ct.,N.S., 448—State of Ohio ex 
rel. Forbes v. Fiedler, 3 Ohio N.P., 
N.S., 283. 

Tex.—Alamo Iron Works v. Prado, 
Civ.App., 220 S.W. 282. 

Utah.—Stubbs v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 
150 P.2d 783, 106 Utah 539. 

Va.—New Bay Shore Corp. v. Lewis, 
69 S.E.2d 320, 193 Va. 400. 

Wyo.—State v. Craig, 89 P. 584, 15 
Wyo. 439. 

4 C.J. p 258 note 9. 

Narrative form 

Trial court could correct proposed 
bill of exceptions presented in narra¬ 
tive form by causing portions of 
transcript of proceedings to be en¬ 
grossed with it so as to supply all 
material facts necessary to make 
clear any ruling, decision, or action 
of court. 

Nev.—In re Aguirre’s Estate, 62 P. 
2d 1107, 57 Nev. 275, rehearing de¬ 
nied 65 P.2d 685, 57 Nev. 275. 

18. S.D.—Dewey v. Fieler, 74 N.W. 
1052, 10 S.D. 623. 

19. Tex.—Alamo Iron Works v. Pra¬ 
do, Civ.App., 220 S.W. 282. 

Improper bystander's bill 
Where complaining counsel refused 
to accept qualification of court of 
bill of exceptions tendered by coun¬ 
sel, court should have prepared and 
filed bill of exceptions even though 
bystanders’ bill, executed by coun¬ 
sel alone, was not a proper bystand¬ 
ers’ bill. 

Tex.—Smith v. United Gas Pipe Line 
Co., 228 S.W.2d 139, 149 Tex. 69. 

20. Ind.—Beavers v. State, 58 Ind. 
530. 
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It has been held, however, that the judge is re¬ 
quired only to make corrections in the bill of ex¬ 
ceptions presented, and it is not incumbent on him 
to assume the burden and responsibility of making 
a bill of exceptions for appellant; 20 - 5 and it has 
also been held that the trial judge may not amend 
a party’s bill of exceptions without his consent. 20 - 10 
A correction should not be made merely because the 
language of the recitals used differ from that de¬ 
sired by the adverse party, when the interpretation 
would be the same. 21 

In proposing or making corrections the trial judge 
may order the excepting party to present in his 
exceptions such part of the testimony as may have 
a bearing on the pertinency and propriety of the 
exceptions taken; 22 and if necessary he may re¬ 
quire a complete transcript of the testimony to be 
attached to the bill; 23 and if such order is not 
complied with the exceptions may be overruled as 
incomplete, 24 even though the exceptions may not 
have been allowed. 25 

Striking part. It has been held that in making 
changes and corrections the judge should strike 
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all redundant and useless matter; 26 but, on the 
other hand, it has been held that he should not 
strike any material part of the proposed bill. 27 

§ 847. Disagreement of Parties 

a. In general 

b. Objections 

a. In General 

It is not necessary that there be a controvery over its 
contents in order to obtain the sett'ement of a bill of ex¬ 
ceptions; but where the parties disagrse the trial judge 
must decide as to the proper contents and correctness of 
the bill and proceed to settle it accordingly. 

A bill of exceptions may be approved by stipula¬ 
tion of the parties, 27 * 50 and it is not necessary that 
there be a controversy over its contents in order 
that such a bill may be settled. 28 Where, how¬ 
ever, the parties are unable to agree, it is the duty 
of appellant to take appropriate steps before the 
trial judge to complete the bill of exceptions within 
the statutory time, 29 and the trial judge must decide 
as to the proper contents and corrections of the bill, 
and proceed to settle and sign it accordingly. 30 For 


Utah.—Stubbs v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 150 
P.2d 783, 106 Utah 539. 

20.5 Ohio.—State ex rel. Eges v. 
Corlett, 27 N.E.2d 930, 137 Ohio 
St. 19. 

Duty of court 

The duty of trial court consider¬ 
ing proposed bill of exceptions is to 
settle the bill and not to make a bill. 
Cal.—Nichols v. Smith, 76 P.2d 525, 
25 C.A.2d 94. 

20.10 Mass.—In re Ray, 49 N.E.2d 
891, 314 Mass. 195. 

21. Tex.—Gulf, etc., R. Co. v. Jones, 
11 S.W. 185, 73 Tex. 232. 

22. Me.—Harvey v. Dodge, 73 Me. 
316—Lewis v. Smart, 67 Me. 206. 

Exhibits 

Refusal of trial court to certify 
bill of exceptions until plaintiff in er¬ 
ror had certified as material to com¬ 
plete understanding of errors com¬ 
plained of certain exhibits held not 
error. 

Ga.—De Krasner v. Boykin, 186 S.E. 
701, 54 Ga.App. 29. 

23. Mass.—Richmond Co-op. Ass’n 
v. Gill, 188 N.E. 495, 285 Mass. 50. 

Ohio.—State v. Weygandt, 172 N.E. 
543, 35 Ohio App. 433. 

Where statement amendable 

Where a defective statement in a 
proposed bill can be amended by the 
judge, so as to make a fair statement, 
without undue labor, it is not a prop¬ 
er exercise of discretion to require a 


transcription of the reporter’s full 
notes as a condition for settling the 
statement. 

Cal.—Fighiera v. De Whirst, 162 P. 
655, 32 C.A. 245. 

24. Ala.—Childers v. Samoset Cot¬ 
ton Mills, 104 So. 641, 213 Ala 292. 

Me.—Harvey v. Dodge, 73 Me. 316— 
Lewis v. Smart, 67 Me. 206. 
Limitation as to time 

(1) Where the excepting party was 
given from March 14 to May l to file 
a transcript of the evidence and in¬ 
structions ordered by the trial judge 
and failed to do so, overruling of the 
exceptions because of failure to file 
the transcript was not error, al¬ 
though three months had not elapsed 
since the filing of exceptions. 

Mass.—Richmond Co-op. Ass’n v. 
Gill, 188 N.E. 495, 285 Mass. 50. 

(2) The trial court was justified in 
refusing to sign a bill of exceptions, 
where on its presentation the court 
reasonably requested and counsel 
failed to provide within ninety days 
a copy of the official transcript of the 
trial testimony. 

Ala.—Childers v. Samoset Cotton 
Mills, 104 So. 641, 213 Ala. 292. 

25. Mass.—Richmond Co-op. Ass’n v. 
Gill, 188 N.E. 495, 285 Mass. 50. 

26. Utah.—Stubbs v. Third Judicial 
District Court of Salt Lake County, 
150 P.2d 783, 106 Utah 539—Whip¬ 
ple v. Preece, 67 P. 1072, 24 Utah 
364. 

4 C.J. p 258 note 10. 

Better practice has been said to be, 
where the judge rejects any part of 
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the bill of exceptions presented to 
him for allowance, to certify that 
fact, if the aggrieved party desires, 
in the bill of exceptions, but when 
this is not done the amendments 
made by the court may be shown by 
affidavits 

Ark.—Boone v. Goodlett, 76 S.W. 
1059, 71 Ark. 577—Fordyce v. Jack- 
son, 20 S.W. 528, 56 Ark. 594. 

27. Tex.—Burson v. First Nat. Bank, 
Civ.App., 299 S W. 927. 

27.50 Ark.—Wann v. Reading Co., 
108 S.W.2d 899, 194 Ark. 541. 

Tenn.—Grider v. Fiske, 124 S.W.2d 
709, 174 Tenn. 243. 

Agreement as to form only 

Where counsel for both parties 
have obviously laid the groundwork 
for coming to the supreme judicial 
court on exceptions, the practice of 
agreeing to the bill of exceptions "as 
to form only” is proper. 

Me.—Graff am v. Casco Bank & Trust 
Co., 16 A.2d 106, 137 Me. 148. 
Consent to settlement held not waiv¬ 
ed 

Cal.—Passow v. Bell, 81 P.2d 224, 27 
C.A.2d 360. 

28. U.S.—Walton v. Southern Pae. 
Co., C.C.A.Cal., 53 F.2d 63. 

29. Miss.—Planters* Oil Mill v. Ya¬ 
zoo & M. V. R. Co., 119 So. 168. 

30. Me.—Colby v. Tarr, 34 A.2d 621, 
140 Me. 128. 

Md.—Foundas v. Heflin, 190 A. 680, 
172 Md. 92—Wood v. Rosenheim. 
83 A. 341, 117 Md. 362—Gross v 
Wood, 83 A. 337, 117 Md. 362, Ann. 
Cas.l9l4A 30. 
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this purpose appellant may compel his adversary 
by order of court to produce papers read on the 
trial for insertion in the bill; 31 but testimony had 
before the judge when the parties were disputing 
over the settlement of the bill has no proper place 
in the bill, and the mover’s failure to furnish the 
adverse party with a transcript thereof is no ground 
for refusing a settlement of the bill. 32 

b. Objections 

A party may raise objections to the settlement of the 
proposed bill of exceptions; but such objections must be 
filed in the time and manner prescribed by statute; and 
they may be waived by failure to assert them or by stip¬ 
ulation. 

As a general rule, if a party considers the bill of 
exceptions tendered by his adversary to be incom¬ 
plete or incorrect, it is his privilege to object thereto 
and to propose corrections, additions, or amend¬ 
ments; 32 * 50 but where objections are made to the 
proposed bill of exceptions, the exceptant cannot 
ignore them and require the court to frame objec¬ 
tions in its own language, and if he desires to con¬ 
trovert such objections he should take issue thereon 
and submit such issue to the trial court. 33 Where 
the right is given by statute to prepare and file such 
objections it is a substantial right which should not 
be lightly denied; 34 but the objections must be filed 


within the time prescribed by the statute therefor, 35 
and the objector must proceed in the manner pre¬ 
scribed for the correction of inaccuracies or defects 
in the proposed bill, 36 and if he fails to proceed 
in such manner he may forfeit his right to be heard 
on the allowance and settlement of the proposed 
bill. 37 

Waiver of objections. A party who is present 
and participates in the settlement of a bill of ex¬ 
ceptions waives all objections to its settlement not 
then made. 38 It has been held that a stipulation by 
counsel, while the court retains jurisdiction, to ex¬ 
tend the time for filing a bill of exceptions, thereby 
waiving the necessity of securing a court order, pre¬ 
cludes them from questioning the sufficiency of the 
bill settled and allowed pursuant to such stipula¬ 
tion; 39 but, on the other hand, it has also been held 
that a stipulation for an extension of time for the 
filing of the adverse party’s bill of exceptions, with¬ 
out consideration or suggestion as to what the bill 
might contain, is not a waiver of the right of 
counsel to object to such proposed bill when present¬ 
ed for settlement. 40 Where, at the earliest op¬ 
portunity a party objects to the propriety of a bill 
of exceptions as to matter involving deprivation of 
a substantial right and continues at all times to urge 


N.Y.—Balser v. Gammel, 7 N.Y.S.2d 
60, 255 App.Div. 828. 

4 C.J. p 258 note 11. 

31. Ark.—Woolfolk v. Wright, 28 
Ark. 1—Dillard v. Parker, 25 Ark. 
503—Taylor v. Spears, 8 Ark. 429. 

32. Mich.—Detroit United Ry. v. 
Brennen, 201 N.W. 494, 229 Mich. 
454. 

32.50 Utah.—Stubbs v. Third Judi¬ 
cial District Court of Salt Lake 
County, 150 P.2d 783, 106 Utah 539. 

Correctness of hill as allowed 
Any question about the correctness 
of a bill of exceptions as settled and 
allowed should be brought to the tri¬ 
al judge’s attention. 

Ohio.—Chesapeake & O. Ry. Co. v. 
Buckeye Union Cas. Co. f App., 69 
N.E.2d 422. 

Socket omission 

The indorsement “seen and agreed 
to as to form only” does not bring 
before a justice, to whom a bill of 
exceptions is presented for allowance, 
the question whether the docket en¬ 
try by which the cause was submit¬ 
ted to him, reserved the right of ex¬ 
ceptions, and the better practice, 
where no such reservation has in fact 
been noted, is to object to the al¬ 
lowance and call direct attention to 
the docket omission. 


Me.—Graffam v. Casco Bank & Trust 
Co., 16 A.2d 106, 137 Me. 148. 

33. Wash.—State v. Superior Court 
for King County, 278 P. 169, 152 
Wash. 407. 

34. Ohio.—State ex rel. Prudential 
Ins. Co. of America v. Price, 186 N. 
E. 885, 45 Ohio App. 209. 

Withdrawal of certificate 

Where trial judge signed certifi¬ 
cate of settlement of proposed bill 
of exceptions before time for filing 
objections had expired, respondent 
could have moved trial court to with¬ 
draw its certificate. 

Nev.—Bowen v. L H. Kent Co., 126 P. 
2d 331, 61 Nev. 280. 

35. Ohio.—State ex rel. Prudential 
Ins. Co. of America v. Price, 186 N. 
E. 885, 45 Ohio App. 209. 

36. Me.—Colby v. Tarr, 34 A.2d 621, 
140 Me. 128. 

Nev.—State v. Second Judicial Dist. 
Court in and for Washoe County, 
278 P. 363, 51 Nev. 412. 

Filing statement pointing out defect 
(1) A requirement that objectors 
to a bill of exceptions must file a 
“statement specifically pointing out” 
a defect wherein said bill is defec¬ 
tive means that the true facts as 
claimed by the adverse party must be 
stated in a particular manner and is 
opposed to any general designation. 
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Nev.—State v. Second Judicial Dist. 
Court in and for Washoe County, 
supra. 

(2) Where defendant's proposed 
bill of exceptions contains the sub¬ 
stance of the proceedings relating to 
the point or points involved, and 
plaintiff’s objections contain in sub¬ 
stance a statement that the court re¬ 
porter’s transcript of the testimony 
and evidence is the only bill of ex¬ 
ceptions which will authorize the su¬ 
preme court to review the points in 
question, there Is not even a sub¬ 
stantial compliance with the statute 
prescribing the procedure for cor¬ 
recting a proposed bill of exception, 
and plaintiff has no right to be 
heard. 

Nev.—State v. Second Judicial Dis¬ 
trict Court in and for Washoe 
County, supra. 

37. Nev.—State v. Second Judicial 
Dist. Court in and for Washoe 
County, supra—Reinhart Co. v. Ok¬ 
lahoma Gold Mining Co., 226 P. 902, 
233 P. 842, 48 Nev. 32. 

38. Ill.—Madden v. City of Chicago, 
119 N.E. 60, 283 Ill. 165. 

Mont.—Coquard v. Weinstein, 39 P. 
849, 15 Mont. 554. 

39. Mont.—Hale v. Belgrade Co., 242 
P. 425, 75 Mont. 99. 

40. Mich.—Alba Marketing Ass’n v. 
Gilbert, 207 N.W. 14, 233 Mich. 623. 
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such objection, such party may not ordinarily be 
said to have waived such objection. 40 * 5 

Motion to dismiss. On a motion to dismiss the 
proceeding for settlement of the bill, the trial court 
should either settle the bill or dismiss the proceed¬ 
ing, and should not both dismiss the proceeding and 
refuse to settle the bill. 41 

§ 848. Submission to Adverse Party 

a. In general 

b. Service and acceptance of amend¬ 

ments 

a. In General 

Under many statutes, or rules of court or of practice, 
the proposed bill of exceptions must be submitted to the 
adverse party, or to 'his counsel, in the time and manner 
prescribed by law. 

Ordinarily, no submission of the proposed bill of 
exceptions to the adverse party seems to be neces¬ 
sary in the absence of a statute or rule of court 
requiring it. 42 However, under many statutes, or 
rules of court or of practice, which usually have 
been held reasonable and valid, 43 it is generally re¬ 
quired that the draft of the bill prepared, or a copy 
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thereof, shall be submitted within the time required 
by law to the adverse party or to his counsel, for 
the purpose of giving him an opportunity to examine 
it and, if he deems any part of it incorrect, to ob¬ 
ject or suggest amendments before it is approved by 
the trial judge. 44 

The validity of the bill of exceptions does not 
depend on the approval of opposing counsel; 45 and 
the requirement of such submission has been held to 
be merely directory and not mandatory, and nonob¬ 
servance thereof not to affect consideration of ex¬ 
ceptions sn appeal, if the bill was actually signed 
in time, 46 particularly where all the parties are be¬ 
fore the court when the bill is prepared and set¬ 
tled. 47 It will be presumed on appeal, that the 
bill was submitted to the adverse party before it 
was settled, 48 and a substantial compliance with an 
order of court to submit the bill is sufficient. 49 A 
failure to serve a bill of exceptions is not a juris¬ 
dictional defect; 50 nor is a disallowance of the full 
time for examining the bill such a defect, especially 
where the omission appears to be nonprejudicial. 51 

Manner of submission. The mode of submission 
as pointed out by the statute or rule must be at 


40.5 Neb.—State ex rel. Weasmer v. 
Manpower of Omaha, Inc., 73 N.W. 
2d 692, 161 Neb. 387 

41. Cal.—Wadsworth v. Gonzales, 38 
P.2d 862, 2 C.A.2d 747—Wadsworth 
v. Gonzales, 38 F.2d 860, 2 C.A.2d 
651. 

Discretion not abused 

However, it has been held that the 
action of the court in refusing to 
settle a bill of exceptions and dis¬ 
missing the proceedings is not an 
abuse of discretion where the peti¬ 
tioner unreasonably delayed in bring¬ 
ing the matter to the attention of 
the judge. 

Cal.—Wilson v. Superior Court of 
State of California, in and for Mon¬ 
terey County, 278 P. 440, 207 C. 364. 

42. Ohio.—Sedan v. Meeksback, 6 
Ohio Cir.Ct. 219, 3 Ohio Cir.Dec. 
424. 

Notice by clerk 

To file bill of exceptions, counsel 
for appellant procures from court 
reporter, or prepares himself, in nar¬ 
rative form, a bill of exceptions and 
files same with clerk of common 
pleas court; thereafter the clerk no¬ 
tifies opposite counsel that such bill 
of exceptions is on file and statutory 
time is given to file objections. 

Ohio.—Eikenberry v. McFall, App., 
36 N.E.2d 27. 

43. Ind.—State v. Adair, 73 N.E. 611, 
34 Ind.App. 622. 

4 C.J. p 259 note 14. 


Co. v. Wallace, Civ.App., 118 S.W. 
2d 609—Pfeuffer v. Haas, Civ.App., 
55 S.W.2d 111—Davis v. Wichita 
State Bank & Trust Co., Civ.App., 
286 S.W 584. 

4 C.J. p 258 note 13. 

As applying to proceedings during 
trial 

A statutory provision that the 
judge shall submit a bill of excep¬ 
tions to the adverse party, or his 
counsel, if in attendance on the court, 
has been held to apply to proceed¬ 
ings during the trial of the case. 

Tex.—St. Paul Fire & Marine Ins. Co. 
v. Earnest, Civ.App., 293 SW. 677, 
affirmed 296 S.W. 1088, 116 Tex. 
565. 

Bills prepared by court 
When the trial court is required to 
prepare and file bills of exception 
where parties disagree as to matters 
complained of, appellee must be al¬ 
lowed opportunity to inspect any 
such bill and make objections there¬ 
to before it is filed as part of record 
on appeal. 

Tex.—Saros v. Strickland, Civ.App., 
148 S.W.2d 865, error dismissed, 
judgment correct. 

Acknowledgment on bill of excep¬ 
tions that “the within bill of excep¬ 
tions has been tendered to us and we 
approve it as being correct and com¬ 
plete as to the averments of fact 
therein made” is in compliance with 
new rules of practice and procedure. 
Ga.—Newton v. Bailey, 67 S.E.2d 239, 
208 Ga. 417. 


45. Tex.—St. Paul Fire & Marine Ins. 
Co. v. Earnest, Civ.App., 293 S.W. 
677, affirmed 296 S.W. 1088, 116 
Tex. 565. 

46. Md.—Stiegler v. Eureka Life 
Ins. Co. of Baltimore, 127 A. 397, 
146 Md. 629. 

Tex.—Davis v. Wichita State Bank & 
Trust Co., Civ.App., 286 S.W. 584. 

As being mandatory 

A statute prescribing a time with¬ 
in which a bill of exceptions on over¬ 
ruling a motion for new trial must 
be submitted, is mandatory; and 
where such bill is not submitted to 
the counsel ten days before the ex¬ 
piration of the statutory period of 
fifty days, and to the judge five days 
before such expiration, the judge is 
without authority to sign the bill. 
Ohio.—Neuman v. Becker, 46 N.E. 706, 
54 Ohio St. 323. 

47. Tex.—Davis v. Wichita State 
Bank & Trust Co., Civ.App., 286 S. 
W. 584. 

48. D.C.—District of Columbia v. 
Blackman, 31 App.D.C. 229. 

Idaho.—Jones v. St. John Irr. Co., 74 
P. 129, 2 Idaho (Hasb.) 74. 

49. Colo.—Iowa Gold Min. Co. v. Die- 
fenthaler, 76 P. 981, 32 Colo. 391. 

50. Or.—J. A. Campbell Co. v. Cop¬ 
ley, 3 P.2d 776, 140 Or. 462. 

51. Nev.—Corpus Juris Secundum 
quoted in Bowen v. I. H. Kent Co., 
126 P.2d 331, 332, 61 Nev. 280. 

Ohio.—Pullman Co. v. Washington, 30 
Ohio Cir.Ct. 17. 


44. Tex.—National Union Fire Ins. 
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least substantially followed; 52 but noncompliance 
with the statute may be waived. 53 

Time for submission . In the absence of a good 
excuse for delay, the bill must be submitted to the 
adverse party within the time required by law, 54 
which, of course, must be before the trial judge has 
acted thereon and attached his signature. 55 Where 
the bill is not served on the opposite party within 
the time required by law the judge cannot legally 
sign the bill over his objection, and the exceptant 
loses his right to a settlement thereof, 56 unless the 
omission is waived by appellee, 57 or unless on ap¬ 
plication as permitted by statute, appellant is re¬ 
lieved by the trial court from the effect of such 
failure, on account of mistake, inadvertence, sur¬ 
prise, or excusable neglect. 58 So, also, where the 
bill was both timely filed and served on the adverse 
party, it is immaterial which was done first. 59 

b. Service and Acceptance of Amendments 

The appellee or respondent must serve proposed 
amendments to a bill of exceptions on appellant within 
the time fixed by law; and, if he refuses to accept them, 
he must present them together with the proposed bill to 
the trial judge within the time fixed therefor. 

As a general rule, the appellee or respondent must 
serve his proposed amendments on appellant within 
the time required, and it is not sufficient merely to 


present them to the judge. 60 Where the exceptant 
accepts the amendments proposed by appellee, he 
adopts them as his own. 61 If, however, appellant 
refuses to accept the amendments, then he must 
present them together with the proposed bill to 
the trial judge within the time fixed by statute. 62 
Where an appellant presents a mere skeleton bill 
of exceptions, he cannot complain if the amend¬ 
ments presented are in general terms. 63 

§ 849. Settlement by Bystanders 

a. In general 

b. Authentication and certification 

c. Waiver 

a. In General 

Where so provided by statute, a bill of exceptions 
may be certified and signed by bystanders if the trial 
judge fails or refuses to allow and sign a proposed bill; 
but such a bill is sufficient for consideration by the appel¬ 
late court only where compliance has been had with the 
requirements of the statute. 

Ordinarily, a bill of exceptions certified to by 
bystanders cannot be allowed, in the absence of a 
permissive statute. 64 In many states, however, by- 
virtue of statutes which have been held constitu¬ 
tional, 65 a bill of exceptions may be certified and 
signed by bystanders if the trial judge fails or re- 


52 . Neb.—Pierce v. Chicago, etc., R. 
Co.. 126 N.W. 1081, 87 Neb. 208— 
Lancaster County Bank v. Gillilan, 
68 N.W. 352. 49 Neb. 165. 

4 C.J. p 259 note 18. 

53. Mont.—Fordham v. Northern 
Pac. R. Co.. 76 P. 1040, 30 Mont. 421, 
106 Am.S.R. 729. 66 L.R.A. 556. 

Neb.—Pierce v. Chicago, etc., R. Co., 
126 N.W. 1081, 87 Neb. 208. 

Counsel’s acknowledgment of serv¬ 
ice of a bill of exceptions is a com¬ 
plete waiver of all defects, in the 
service, which the counsel signing is 
legally competent to waive, whether 
such signing is done before or after 
the signing of its writ of error, un¬ 
less it is stated m the acknowledg¬ 
ment of service that it is not to be 
construed as waiving some particular 
defect then pointed out. 

Ga.—Anthony v. Consolidated Film & 
Supply Co., 89 S.E 428, 18 Ga.App. 
411—Holloway v. State, 84 S.E. 590, 
16 Ga.App. 143. 

54. D.C.—Jennings v. Philadelphia, 
etc.. R. Co., 31 App.D.C, 173. 

Neb.—Pierce v. Chicago, etc., R. Co. 

126 N.W. 1081, 87 Neb. 208. 

Or.—Campbell v. City of Portland, 
260 P.2d 1094, 204 Or. 654. 

Wis.—In re Callahan’s Estate 29 N 
W.2d 352, 251 Wis. 247. 

4 C.J. p 259 note 20. 


Provision held merely directory 
Statutes providing that appellant 
should submit his exceptions to ap¬ 
pellee not less than thirty-five days 
before time for filing the record in 
the court of appeals have been held 
merely directory, and a failure to 
submit within such time is not ground 
for dismissing the appeal if appellee 
is not injured by the delay. 

Mfi-—Christian v. Johnson Const. Co., 
155 A. 181, 161 Md. 87—U. S. Fidel¬ 
ity & Guaranty Co. v. Williams, 129 
A. 660, 148 Md. 289. 

55. Neb.—Madsen v. Norfolk Mill 
Co., 19 N.W. 636, 15 Neb. 644. 

j 

56. Cal.—McArthur v. Paxton, 179 
P. 521, 39 C.A. 608. 

4 C.J. p 259 note 22. 

After denial of motion for new trial 

(1) A party failing, in the absence 
of extension of time, to serve an ad¬ 
verse party a proposed bill of excep¬ 
tions within ten days after notice of 
the denial of a motion for new trial, 
and to present to the trial judge the 
proposed bill of exceptions and pro¬ 
posed amendments thereto within ten 
days after service of the proposed 
amendments, as required by statute, 
loses the right to settlement. 

Cal.—McArthur v. Paxton, supra. 

(2) With respect to the time for 
serving for settlement of a proposed 
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bill of exceptions for appeal, mov¬ 
ants for a new trial are chargeable 
with notice of the denial, by opera¬ 
tion of law, for want of prosecution, 
of their motion for new trial. 

Cal.—McArthur v. Paxton, supra. 

57. Neb.—Smith v. Kaiser, 22 N.W. 
368, 17 Neb. 184. 

4 C.J. p 259 note 23. 

58. Cal.—McArthur v. Paxton, 179 
P. 521, 39 C.A. 608. 

59. Mont.—Burgess v. Lasby, 24 P. 
2d 147, 94 Mont. 534. 

60. Cal.—Donnelly v. Tregaskis, 94 
P. 383, 7 C.A. 317. 

Idaho.—Stickney v. Hanrahan, 63 P. 

189, 7 Idaho 424. 

4 C.J. p 260 note 24. 

61. Me.—Shepard v. Hull, 42 Me. 
577. 

62. Cal.—Whipple v. Hopkins, 51 P. 
535, 119 C. 349. 

Ga.—Whitley v. Kelley, 72 S.E 346, 
136 Ga. 835. 

4 C.J. p 260 notes 26, 27. 

63. Cal.—Cripe v. Unangst, 128 P. 
345, 20 C.A. 75. 

64. Ohio.—Murphy v. Lucas, 2 Ohio 
255. 

65. Ark.—Boone v. Goodlett & Co., 
76 S.W. 1059, 71 Ark. 577. 

Miss.—Vicksburg, etc., R. Co. v. 
Ragsdale, 51 Miss. 447—Van Bur- 
en v. State, 24 Miss. 512. 
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fuses to allow and sign it, 66 or if he is unable to 
do so because of illness, 67 or because he has died, 
is absent, or has gone out of office; 66 and where 
such a bill is permitted to be filed, it is entitled to 
consideration as stating the truth, 69 although it 
may be controverted by counteraffidavits. 70 This 
statutory remedy has been said to be a substitute for 
mandamus, 71 and, being remedial, should be liberal¬ 
ly construed. 72 

As this statutory mode of bringing up the facts 
of a case is unusual and pregnant with embarrass¬ 


ment to the appellate court by imposing on it the 
duty of determining the truth of the bill against the 
certificate of the trial judge, 73 such a bill is suffi¬ 
cient for consideration by the appellate court only 
where the conditions pointed out by the statute are 
shown to exist, and the requirements of the statute 
are at least substantially complied with. 74 Accord¬ 
ingly, this remedy is available only where the record 
shows that the bill of exceptions was first presented 
to the trial judge and he failed to sign or rejected 
it, 75 that the bystanders’ bill or affidavits were 


66. Ark.—Southern Improvement Co. 
v. Elliott. 255 SW. 299, 1G0 Ark. 
633—E. O. Barnett Bros. v. Porter, 
203 S W. 842, 134 Ark. 268. 

Ky.—Castle v. Allen, 120 S.W 2d 219, 
274 Ky. 658—Cornett v. Maloney, 
115 SW.2d 305. 272 Ky. 839—Stri¬ 
ker v. Carter, 227 S.W. 448, 190 Ky. 
319. 

Mo.—O’Leary v. Scullin Steel Co., 260 
S.W. 55. 303 Mo 363. 

Tex.—M. System Stores v. Davenport, 
Civ.App., 36 S.W. 2d 243—Triplett 
v. Nash McLarty Motor Co., Civ. 
App.. 269 S.W. 205. 

4 C.J. p 264 note 73, p 265 notes 74-80. 
Function of bystander 

It has been said that: “The stat¬ 
utes do not authorize him to sign a 
bill of exceptions, or to say what 
should be incorporated therein. He 
(bystander) is allowed only to tes¬ 
tify as to facts. When he has done 
so, it is the duty of the appellate 
court to say what corrections in ad¬ 
dition to the bill of exceptions sign¬ 
ed by the judge ought to have been 
made, and should be treated as a 
part thereof.'* 

Ark.—Boone v. Goodlett, 76 S.W. 
1059, 71 Ark. 577, 582. 

Where the trfal judge has arbi¬ 
trarily refused to sign a bill of ex¬ 
ceptions as required by statute ap¬ 
pellant may prepare a bystander’s 
bill setting out the matter complain¬ 
ed of, and file it in the court of ap¬ 
peals as a part of the record. 

Ky.—Thompson v. Tyrie, 255 S.W. 
526, 200 Ky. 741—Carter Coal Co. 
v. Love, 190 S.W. 481, 173 Ky. 49. 

67. Colo.—McKee v. Elwell, 186 P. 
714, 67 Colo. 149. 

As “neglect or refusal” 

The objection to a bill of excep¬ 
tions attested by affidavits under a 
statute providing for such attesta¬ 
tion when the trial judge dies or 
“neglects or refuses" to settle the 
bill, that there was plenty of time 
to settle the bill before the judge’s 
death, and that his inability to settle 
a contested bill because of illness 
was not “neglect or refusal,” cannot 
be sustained, since the spirit and in¬ 
tent of the statute is to cover such 
cases. 

Colo.—McKee v. Elwell, supra. 


68 . Ky.—Elkhorn Coal Corporation 
v Guttadora, 228 S W. 420. 190 Ky. 
770—City of Jackson v. Moody, 198 
S.W. 233. 177 Ky. 844—City of Pike- 
ville v. Dlls, 194 S W. 918, 175 Ky. 
697—Combs v. Combs, 194 S.W. 790, 
175 Ky. 523. 

Louisville So. R. Co. v. Lewis. 41 
S.W. 3, 101 Ky. 296. 19 Ky.L. 570. 

4 C.J. p 253 note 68, p 264 note 73 
[c], [d]. 

Statutes permitting verification of 
bill by party or counsel on judg^ 
becoming incapacitated see supra § 
843 c (1). 

Neglect or refusal to sign 

Where trial judge’s term of office 
had expired and he was absent when 
bill of exceptions was presented to 
clerk, such absence was equivalent 
to “neglect" or “refusal" to sign bill, 
authorizing resort to affidavits in au¬ 
thentication of bill of exceptions un¬ 
der statute. 

Colo.—Bowman v. May, 71 P.2d 804, 
101 Colo. 16-9. 

69. Mo.—Reynolds v. Grain Belt 
' Mills Co., App., 59 S.W 2d 744. 

transferred, see. 69 S.W.2d 947, 33 4 
Mo. 712. remanded on other grounds, 
App., 78 S.W.2d 124. 

Tex.—Peurifoy v. Wiebusch, Civ.App., 
174 S.W.2d 619. 

Presumptive reputableness 

The bystanders signing will be pre¬ 
sumed reputable persons, unless it 
appears that appellee objected to 
them and showed the contrary. 

Ark.—Hixon v. Weaver, 9 Ark. 133. 

70. Iowa.—Woodworth v. Byerly, 43 
Iowa 106. 

4 C.J. p 265 note 76 [i]. 

71. Tex.—Sisk v. Randon, Civ.App., 
33 S W 2d 1082, affirmed, Com.App., 
70 S.W.2d 689. 

4 C.J. p 265 note 74. 

72. Mo.—Buck v. St. Louis Trust 
Co., 185 S.W. 208, 267 Mo. 644. 

Reynolds v. Grain Belt Mills Co., 
App., 59 S.W.2d 744, transferred, 
see, 69 S.W.2d 947, 334 Mo. 712, re¬ 
manded on other grounds, App., 78 
S.W.2d 124. 

73. Mo.—State v. Taylor, 114 S.W. 
1029, 134 Mo.App. 430. 

4 C.J. p 265 note 75. 


74. Ark.—Cartwright v Barnett, 90 
S.W.2d 4S5, 192 Ark. 206—Southern 
Improvement Co. v Road Improve¬ 
ment Dist. No. 5, 272 S.W. 684, 168 
Ark. 892. 

Iowa.—Rudd v. Jackson, 213 N.W. 
428. 203 Iowa 661. 

Ky.—Snyder v. Snyder, 77 S.W.2d 
404. 257 Ky. 148. 

Deils v. Brown, 11 Kv Op. 13. 
Mo—Spotts v. Spotts. 55 S W.2d 977, 
331 Mo. 917, 87 A.L.R. 660. 

Tex.—Bowman v. Br : dges, Civ.App., 
220 S.W.2d 512—Tnppett v. Nash 
McLarty Motor Co., Civ.App., 269 
S.W. 205. 

4 C.J p 265 notes 76, 77. 

Affidavits filed in support of a mo¬ 
tion for a new trial, showing the dis¬ 
covery of alleged new testimony, do 
not constitute a compliance with the 
statute, because not used for that 
purpose and not brought into the rec¬ 
ord by bill of exceptions, so that the 
supreme court had before it only the 
bill of exceptions, signed by the trial 
judge. 

Ark.—E. O. Barnett Bros. v. Porter, 
203 S.W. 842, 134 Ark. 268. 

In equity 

Where a party in a chancery eause 
undertakes to preserve exceptions to 
rulings of the trial court not appear¬ 
ing of record, by a bystanders’ bill 
of exceptions, statutory methods must 
be pursued. 

Ark.—Southern Improvement Co. v. 
Road Improvement Dist. No. 5, 272 
S.W. 684, 168 Ark. 892. 

Prior filing of a bill by the jndge 
A statute authorizing a bill of ex¬ 
ceptions signed by bystanders if the 
party is dissatisfied with the bill filed 
by the judge, contemplates the prior 
filing of a bill by the court as pro¬ 
vided in another statute, but does 
not deny the right to prove by by¬ 
standers bills of exceptions refused 
by the court, where none are prepar¬ 
ed in lieu thereof by the court as di¬ 
rected by the statute. 

Tex.—Alamo Iron Works v. Prado, 
Civ.App., 220 S.W. 282. 

75. Ark.—Cartwright v. Barnett, 90 
S.W.2d 485, 192 Ark. 206—McCon¬ 
nell v. McCord, 281 S W. 384, 170 
Ark. 839—Pearson v. State, 178 
W. 914, 119 Ark. 152. 
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filed within the time prescribed therefor, 76 and that 
notice thereof was served on the opposite party; 77 
and a bill of exceptions cannot be considered as a 
bystanders’ bill, where it is apparent that if it had 
been tendered in time it would have been signed by 
the judge. 78 It has been held, however, that time¬ 
liness of the affidavits supporting a bystanders’ bill 
of exceptions is immaterial, where the court permit¬ 
ted such bill to be filed. 73 

Who arc bystanders. “Bystanders,” as used in 
such a statutory provision, contemplates that the 
exceptions shall be authenticated or certified by 
bystanders present during the trial who are not di¬ 
rectly concerned or interested in the controversy and 
who have sufficient knowledge of the proceedings 
as will enable them intelligently to certify to the 


correctness of the bill. 80 Witnesses and persons 
interested, 81 such as the parties or their attorneys in 
the cause, 82 ordinarily are not competent to act 
as bystanders; but such persons may be proper 
affiants to the correctness of the bill where the stat¬ 
ute so authorizes. 82 - 5 

Although jurors are not “bystanders” at the 
trial of a case in the ordinary meaning of that 
term, and cannot, because of their situation and 
duties, sign a certificate as bystanders, authenticat¬ 
ing a bill of exceptions at the time the occurrence 
took place, 83 they can, after their discharge, sign 
a bystanders’ bill of exceptions to acts and com¬ 
ments by the court and the argument of attorneys 
thereon, since as to those matters they are impar¬ 
tial, 84 and the affidavits of trial jurors and the 


Iowa.—Hormsh v. Overton, 221 N.W. 
483, 206 Iowa 7S0. 

Tex.—Alamo Iron Works v. Prado, 
Civ.App . 220 S W. 2S2. 

4 C.J. p 265 note 78. 

76. Ark.—Southern Improvement Co 
v. Road Improvement Dist. No. 5, 
272 S.W. 684, 16S Ark. 892. 

Ky.—Asher v. Brashear, 90 S.W, 1060, 
28 Ky.L. 1012. 

4 C.J. p 265 note 76 [f]. 

Excuse for delay 

The fact that plaintiff in error held 
the bill of exceptions almost three 
months is not such a delay as will 
justify the refusal of the right to 
verify by affidavit, even though the 
judge, who died, did not become too 
Ill to settle a contested bill until lat¬ 
er, where defendant in error was re¬ 
sponsible for holding the bill for the 
subsequent four months, or until the 
judge became too ill. 

Colo.—McKee v. Elwell, 186 P. 714, 67 
Colo. 149. 

Extension of time 

Although originally a bill of excep¬ 
tions authenticated by bystanders 
must have been made at the time of 
the occurrence, the statutes, extend¬ 
ing the time for filing the bill, if ap¬ 
proved by the court, also extended 
the time for filing the bystanders’ 
bill. 

Tex.—Alamo Iron Works v. Prado, 
Civ.App., 220 S.W. 282. 

Within the term. 

(1) Where a bill of exceptions was 
filed within the term, but was re¬ 
tained by the judge until after the 
term, and then rejected without a 
new bill prepared by the judge in 
lieu thereof, a bystanders’ bill, filed 
thereafter within the time fixed by 
the court under the authority of a 
statute for filing bills of exceptions 
and statements of fact, was in time. 
Tex.—Alamo Iron Works v. Prado, 

supra. 

(2) Bystanders* bills filed in April 
after a trial had in November, which 


were not verified, and which were 
filed after adjournment of the term 
at which cause was tried, cannot be 
considered. 

Tex.—Scheps v. Giles, Civ.App., 222 
S.W. 348. 

Bill held timely 

Bystanders’ bill of exception ten¬ 
dered by appellee was not filed too 
late where order entered by circuit 
judge filed bills of both appellee and 
appellant as a part of record on same 
day, since appellee had fifteen days 
after filing appellant’s bill within 
which to controvert its statements. 
Ky.—Davis v. Smith, 94 S.W.2d 20, 
264 Ky. 20. 

77. Ark.—Cartwright v. Barnett, 90 
S.W.2d 485, 192 Ark. 206. 

Colo.—Ehrenkrook v. Winchester, 297 
P. 519, 88 Colo. 396—Coulter v. 
Hamilton, 91 P. 1105, 41 Colo. 168. 

78. Ky.—Kentucky-Virginia Stages, 
Inc. v. Senter, 237 S.W.2d 838, 314 
Ky. 835—Asher v. Asher, 262 S.W. 
941, 203 Ky. 540. 

4 C.J. p 265 note 79. 

79. Mo.—Reynolds v. Grain Belt 
Mills Co., App., 59 SW.2d 744, 
transferred, see, 69 S.W.2d 947, 334 
Mo. 712, remanded on other grounds, 
App., 78 S.W.2d 124. 

80. Iowa.—Music v. De Long, 229 N. 
W. 673, 209 Iowa 1068. 

Mo.—Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644. 

Tex.—Harris County Flood Control 
Dist. v. Cohen, Civ.App., 282 S.W. 
2d 917, error refused no reversible 
error—Carr v. De Witt, Civ.App., 
171 S.W.2d 388. 

4 C.J. p 266 note 83. 

Persons not present at the trial are i 
not authorized to sign a bill of ex¬ 
ceptions as bystanders. 

Mo.—Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644. 

81. Ark.—McConnell v. McCord, 281 
S.W. 384, 170 Ark. 839. 

4 C.J. p 265 note 81. 

748 


"A witness in a case, one who has 
no other connection with it, is not 
directly interested, but his testi¬ 
mony becomes a part of the record, 
to be reviewed on appeal; therefore 
is not a bystander—he is a partici¬ 
pant in the proceedings.” 

Ark.—McConnell v. McCord, supra. 

82. Fla.—Langford v. Langford, 88 
So. 319, 81 Fla. 572. 

Iowa.—Music v. De Dong, 229 N.W. 
673, 209 Iowa 1068—Rudd v. Jack- 
son, 213 N.W. 428, 203 Iowa 661. 
Mo.—Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644. 

Tex.—Smith v. United Gas Pipe Line 
Co., 228 S.W.2d 139, 149 Tex. 69. 

Harris County Flood Control 
Dist. v. Cohen, Civ.App., 282 S.W.2d 
917, error refused no reversible er¬ 
ror—Carr v. De Witt, Civ.App., 171 
S.W.2d 388—Ely v. Lasch, Civ.App., 
11 S.W.2d 593. 

4 C.J. p 265 note 82. 

Plaintiff and his counsel cannot au¬ 
thenticate a bill of exceptions where 
the trial judge refuses to sign a bill 
of exceptions. 

Fla.—Langford v. Langford, 88 So. 
319, 81 Fla. 572. 

82.5 Colo.—Bowman v. May, 71 P.2d 
804, 101 Colo. 169. 

83. Tex.—Alamo Iron Works v. Pra¬ 
do, Civ.App., 220 S.W. 282. 

84. Ky.—Dawson v. Louisville, etc., 

R. Co., 6 Ky.D. 659. 

Mo.—Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644. 

Tex.—Carr v. De Witt, Civ.App., 171 

S. W.2d 388—Alamo Iron Works v. 
Prado, Civ.App., 220 S.W. 282. 

Season for rale 

“If such bystanders are jurors 
who have sat in the trial of the case, 
it must have been shown as a prere¬ 
quisite to their sitting as such that 
they are disinterested; the nature of 
their duty necessitates a familiarity 
with the proceedings of the trial, the 
truth of which they are consequently 
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court stenographer as to the truth of a bystanders’ 
bill are entitled to greater credence than opposing 
affidavits of the parties to the action and their wit¬ 
nesses. 85 

Destruction of records. Where after an appeal 
has been granted the records are destroyed by fire, 
and such time has elapsed that a bystander’s bill of 
exceptions would be exceedingly difficult and of 
doubtful value, it is not necessary that appellant 
attempt to make such a bill. 86 

Disallowance of bill. The court may refuse to al¬ 
low the filing of a bystander’s bill which he con¬ 
siders untrue, even after refusing to sign the bill 
first tendered, 87 particularly where the record is tak¬ 
en and preserved by an official court reporter. 88 

b. Authentication and Certification 

In order to be permissible under the statute, a by¬ 
standers' bill of exceptions must be certified as to their 
being disinterested bystanders at the trial, and with 
knowledge of the facts. 

In order to come within the statutory authoriza¬ 
tion therefor, a bystanders’ bill of exceptions must 
be verified by affidavit or certificate of the requisite 
number of bystanders, 89 and such certificate must 
show that they were in fact bystanders, 90 present 
in court when the facts in dispute occurred, 91 cog¬ 
nizant of the facts, 92 and that they were not par¬ 
ticipants in the cause, 93 or interested therein. 94 

Time of authentication. Unless statutes other- 
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wise provide, a bill cannot be authenticated by by¬ 
standers after the time for the trial judge to settle 
and sign has expired, 95 such as after the termination 
of the term of court. 96 The failure to attach au¬ 
thenticating affidavits to a bill of exceptions before 
tendering it to the clerk of court does not render 
the affidavits untimely, since authentication by af¬ 
fidavits would not be in order until the judge neg¬ 
lects or refuses to sign the bill of exceptions. 96 - 5 

c. Waiver 

Waiver of the right to a bystanders' bill may result 
from failure to object to a signature thereto by a person 
other than the trial judge. 

As a general rule, failure of the excepting party 
to object to signature of a bystanders’ bill by a 
person other than the trial judge may constitute a 
waiver of the right to have the bill settled by by¬ 
standers. 97 

§ 850(1). Proceedings to Establish Excep¬ 
tions 

Under statutes so providing, a bill of exceptions may 
be established in the appellate court where the trial 
judge has failed, been prevented, or refused to allow or 
settle it. 

Where such a practice is authorized by statute, a 
bill of exceptions may be established in the appel¬ 
late court in case of the failure or refusal of the 
trial court to allow exceptions or settle the proposed 
bill. 98 This statutory remedy applies where the trial 


enabled to attest as such bystanders. 
The fact that they have rendered a 
verdict in the case from which the 
appellant is seeking to appeal affords 
no ground of complaint, because such 
verdict under their oaths, is a disin¬ 
terested finding.” 

Mo.—Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 211, 267 Mo. 644. 

85. Mo.—Buck v. St. Louis Union 
Trust Co., supra. 

86. Mo.—Todd v. Security Ins. Co., 
App., 206 S.W. 412—Woods v. Bott- 
mos, App., 206 S.W. 410. 

87. Mo.—State v. Taylor, 114 S.W. 
1029, 134 Mo.App. 430. 

Tex.—Houston v. Jones, 4 Tex. 170. 

4 C.J. p 266 note 85. 

88. Ky.—Zehe v. Louisville, 96 S.W. 
918, 123 Ky. 621, 29 Ky.L. 1107. 

89. Tex.—Carr v. De Witt, Civ.App., 
171 S.W.2d 388—Scheps v. Giles, 
Civ.App., 222 S.W. 348. 

Authentication and certification of 
bill of exceptions generally see in¬ 
fra §§ 1056, 1065. 

■90. Fla.—Langford v. Langford, 88 
So. 319, 81 Fla. 572. 

4 C.J. p 266 note 86. 

81. Colo.—Viles v. Jackson, 94 P.2d 
1085, 105 Colo. 68. 


Tex.—Heidenheimer v. Thomas, 63 
Tex. 287—Houston v. Jones, 4 Tex. 
170. 

Before referee 

When a referee has refused to sign 
a bill of exceptions on the ground 
that it incorrectly states the proceed¬ 
ings before him, and three other per¬ 
sons have signed the same, it must 
appear that the signers were present 
at the trial, and had knowledge of 
the matter stated in the bill, and cer¬ 
tify to the truthfulness of the same. 
Fla.—Williams v. Pitt, 20 So. 936, 38 
Fla. 162. 

92. Fla.—McKay v. Friebele, 8 Fla. 
21 . 

93 . Colo.—Thornily v. Pierce, 15 P. 
335, 10 Colo. 250. 

94. Fla.—McKay v. Friebele, 8 Fla. 

21 . 

4 C.J. p 266 note 90. 

95. Iowa.—Bellows v. Todd, 3 N.W. 
102 , 52 Iowa 359. 

4 C.J. p 266 note 91. 

96. Iowa.—St. John v. Wallace, 25 
Iowa 21. 

96.5 Colo.—Bowman v. May, 71 P.2d 
i 804, 101 Colo. 169. 
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97. Ky.—Pittsburg, etc., R. Co. v. 
Austin, 133 S.W. 780, 141 Ky. 722. 

98. Ala.—Butler v. Howell, 85 So. 
411, 204 Ala. 404. 

Me.—Bradford v. Davis, 56 A.2d 68, 
143 Me. 124—Stern v. Fraser Pa¬ 
per, Limited, 22 A.2d 129, 138 Me. 
98, 136. 

Mass.—Jones v. Hayden, 50 N.E.2d 
776, 314 Mass. 519—Petition of C. F. 
Hovey Co., 151 N.E. 66, 254 Mass. 
551—Petition of Thorndike, 145 N. 
E. 762, 250 Mass. 408. 

R.I.—Budlong v. Budlong, 139 A 298, 
48 R.I. 483. 

4 C.J. p 260 note 29. 

Remedy as applicable only where tri¬ 
al judge refuses to allow excep¬ 
tions and not where he refuses to 
settle bill of exceptions see infra 
§ 850(2). 

The sole purpose of statute provid¬ 
ing method for proving an exception 
which trial judge has refused to al¬ 
low in accordance with facts is to 
permit a party aggrieved, under prop¬ 
er application, to prove an excep¬ 
tion actually taken to a ruling ac¬ 
tually made, and when so proven the 
exception and ruling and facts ap¬ 
plicable thereto become part of rec¬ 
ord on appeal, but not in nature of 
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judge refuses to allow amendments proposed to 
the bill of exceptions; 09 and under some statutes, 
where the allowance and signing of the bill by the 
trial judge is prevented by some good cause, 1 as 
where it is prevented by the death, sickness, absence, 
resignation, or expiration of the term of office, of 
the trial judge; 2 and, under other statutory provi¬ 
sions, if appellant is dissatisfied with the bill of ex¬ 
ceptions as allowed, or is aggrieved by alterations 
therein made by the trial court, he may petition 
the appellate court to establish a proper bill. 3 If the 
trial judge unduly delays signing or acting on the 
bill of exceptions, either party may have his rem¬ 
edy by application to the court of appeals. 4 

Failure to -pursue remedy. If the remedy for es¬ 


tablishment of the exceptions is not availed of, a 
motion will not lie to expunge erasures in the bill 
made by the judge before signing it. 5 

§ 850(2). - Scope and Extent of Remedy 

Strict compliance must be had with requirements of 
the statute or rule of court authorizing a proceeding in 
the appellate court to establish a bill of exceptions; and 
the remedy applies only where exceptant has attempted 
In good faith to obtain a correct bill which the trial judge 
has failed or improperly refused to allow or settle. 

Ordinarily, a proceeding in the appellate court to 
establish exceptions is regarded as strictissimi juris, 
being purely statutory and every requirement of the 
statute or rule of court with respect thereto must 
be strictly complied with, 6 even though it may work 


an amendment to bill of exceptions 
or statement on appeal as settled by 
trial court. 

New—Nevada Transfer & Warehouse 
Co. v. Peterson, S9 P.2d 8, 60 Nev. 
87. 

No method provided 

The provisions of statute providing 
a method for settling the bill of ex¬ 
ceptions can only be invoked should 
trial judge refuse, when legally re¬ 
quired to do so, to settle a proposed 
bill or if no method is provided by 
law for settlement of the proposed 
bill. 

Nev.—Bowen v. I. H. Kent Co., 126 
P.2d 331. 61 Nev. 280. 

99. Cal.—Hudson v. Hudson, 61 P. 

773, 120 C. 141. 

4 C.J. p 261 note 30. 

1. Ala.—Wadsworth Red Ash Coal 
Co. v. Scott, 72 So. 542, 197 Ala. 
361. 

Bill lost 

Where a bill of exceptions was lost 
after the judge signed it and his ab¬ 
sence prevented a substantial copy 
thereof bemg signed within the re¬ 
quired time, it may be established in 
the supreme court. 

Ala.—Wadsworth Red Ash Coal Co. 
v. Scott, supra. 

2. Ala.—Ray v. City of Birmingham, 
103 So. 460, 212 Ala. 480—Meade v. 
Meade, 98 So 812, 210 Ala. 547— 
Hale v. Worthington, 98 So. 784, 
210 Ala. 544—Munson S. S. Line v. 
Harrison, 76 So. 446, 200 Ala. 504— 
Coppin v. State, 26 So. 333, 123 Ala. 
58. 

Thacker v. City of Selma, 77 So. 
939, 16 Ala.App. 345. 

Me.—Borneman v. Milliken, 106 A. 
345, 118 Me. 168. 

S.D.—Sevenson v. Milwaukee Mechan¬ 
ics’ Mut. Ins. Co., 53 N.W. 860, 3 
!?D. 412. 

Absence of judge 

A bill of exceptions filed with the 
clerk of court on next to the last day 
for filing because the trial judge was 
out of the county and counsel did 


not know when he would return may 
be settled and signed before a judge 
of the supreme court without wait¬ 
ing for his return until the last day 
on which the bill can be presented, 
and although the trial judge returned 
the day after filing, and was not 
thereafter incapacitated to transact 
duties. 

Ala.—Munson S. S. Line v. Harrison, 
76 So. 446, 200 Ala. 504. 

3. Ala.—Norton-Crossing Co. v. Mar¬ 
tin, 81 So. 71. 202 Ala. 569. 

Me—Colby v. Tarr, 29 A.2d 749, 139 
Me. 277. 

Mass.—Nicholas v. Lewis Furniture 
Co., 198 N.E. 753, 292 Mass. 500- 
Dorr v. Schenck, 73 N.E. 532, 187 
Mass. 542. 

4 C.J. p 260 note 29 [d], [e], [k]. 

As failure or refusal 

Signing the bill, after improperly 
changing it, is not a signing of the 
bill, but is in effect a failure or re¬ 
fusal which will enable an aggrieved 
party to establish it under the stat¬ 
ute, although signed after the change 
is made. 

Ala—Hughes v. Albertville Mercan¬ 
tile Co., 56 So. 120, 173 Ala. 559. 

Immaterial amendments 

An original petition in the supreme 
court to prove exceptions, the objec¬ 
tion being that certain amendments 
were allowed by the trial court to 
the bill of exceptions as served, will 
be dismissed, where the amendments 
allowed are immaterial. 

Mont.—Forrester v. Boston, etc., 
Cons. Copper, etc., Min. Co., 58 P. 
40, 23 Mont. 122. 

Extent of power 

Under statute providing a method 
for proving an exception which the 
trial judge has refused to allow in 
accordance with facts, if exceptions 
are allowed by supreme court they 
become a part of record, and such is 
the extent to which the statute em¬ 
powers supreme court to alter a bill 
of exceptions. 


Nev.—Nevada Transfer & Warehouse 

Co. v. Peterson, 89 P.2d 8, 60 Nev. 

87. 

Party aggrieved 

(1) A “petition to establish the 
truth of exceptions” is in the nature 
of an appeal for the purpose of cor¬ 
recting an error committed m the tri¬ 
al court, and it can be maintained 
only by a party aggrieved by the er¬ 
roneous failure of the presiding jus¬ 
tice to allow exceptions which should 
be allowed. 

Mass.—Petition of Graustein, 26 N. 

E.2d 535, 305 Mass. 568. 

(2) Statute providing that truth of 
exceptions presented may be estab¬ 
lished before supreme judicial court 
is only available if either party is ag¬ 
grieved, when a single justice disal¬ 
lows written exceptions, or fails to 
sign them or alters any statement 
therein; language “either party is ag¬ 
grieved” in statute carries import 
that relief was intended to be avail¬ 
able to both parties to litigation. 

Me.—Colby v. Tarr, 34 A.2d 621, 140 

Me. 128. 

(3) Where one party alone is ag¬ 
grieved by the rulings at the trial and 
presents exceptions, the adverse par¬ 
ty has no right to present excep¬ 
tions, and any draft of a bill of ex¬ 
ceptions submitted by him to the 
judge, at the hearing on the allow¬ 
ance of the exceptions presented by 
the aggrieved party, is not of itself a 
bill of exceptions, which the judge 
can be required to allow, or the truth 
of which can be established by peti¬ 
tion to the appellate court. 

Mass.—Brown v. Hale, 127 Mass. 158. 

4. Ky.—Striger v. Carter, 227 S.W. 

448, 190 Ky. 319. 

Proctor Coal Co. v. Strunk, 89 S. 

W. 145, 28 Ky.L. 241. 

5. Ala.—Horton v. Louisville, etc., 

R. Co., 49 So. 423, 161 Ala. 107. 

6. Mass.—Petition of Rines, 122 N.E. 

2d 364, 331 Mass. 714, appeal dis¬ 
missed 75 S.Ct. 782, 349 U.S. 935, 99 
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injustice in a particular case. 7 Such requirements his bill of exceptions must first exhaust his remedy 
must be complied with relating to the court or in the lower court; 10 the statutory remedy applies 
judge before whom the bill must be established, 8 only where exceptant has attempted in good faith 
and neither the court below nor the appellate court to obtain the allowance of a bill which conforms to 
has any jurisdiction or powers beyond the express the truth, and the errors and omissions, if any, are 
provisions of the statute. 9 unintentional j 11 and where it appears that the trial 

One applying to the appellate court to establish judge has improperly refused to allow exceptions or 


L.Ed. 1264—Petition of Melnick, 87 I 
N.E 2d 204, 324 Mass. 524—Petition 
of Simmons, 52 N.E.2d 10, 314 Mass. 
764—In re Siegel, 37 N.E.2d 38, 309 
Mass. 559—In re Thorndike, 170 N 
E. 67, 270 Mass. 334—Petition of 
Reynolds, 149 N.E. 154, 253 Mass 
427—Petition of Thorndike, 145 N. 
E. 762, 250 Mass. 408—Petition of 
Thorndike, 139 N.E. 208, 244 Mass. 
429—Petition of Barnett, 133 N.E. 
Ill, 240 Mass. 228—In re Money- 
weight Scale Co., 114 N.E. 741, 225 
Mass. 473—In re Bishop, 94 N.E. 
479, 208 Mass. 405. 

R.I.—Springall & Co. v. Cass, 135 A. 
244, 48 R.I. 48. 

Utah.—Henriod v. East Tintic Devel¬ 
opment Co., 173 P. 134, 52 Utah 245. 
4 C.J. p 261 note 32. 

In Alabama 

(1) Under statute which makes the 
failure or refusal of the trial judge 
to sign the bill of exceptions, where 
the points of decision and facts are 
truly stated, a high misdemeanor in 
office, the statute must be strictly 
complied with in a proceeding for the 
establishment of the bill. 

Ala.—Faust v. Baker, 13 So. 2d 439, 
31 Ala.App. 152—Thompson v. Man¬ 
ufacturers’ Finance Acceptance Cor¬ 
poration, 150 So. 174, 25 Ala.App. 70, 
certiorari denied 150 So. 175, 227 
Ala. 43—Browning v. Lockett, 129 
So. 295, 23 Ala.App. 548. 

(2) To entitle appellant to estab¬ 
lish the bill the court of appeals must 
believe that the trial judge was guilty 
of a “high misdemeanor in office” in 
refusing to sign the bill as present¬ 
ed. 

Ala.—Finney v. Sullivan, 113 So. 472, 
22 Ala.App. 130. 

(3) Under one provision of the 
statute where the trial judge refuses 
to sign the bill of exceptions on the 
ground that the bill presented is in¬ 
correct, appellant’s remedy is to es¬ 
tablish the bill by application to the 
supreme court; but where the trial 
judge dies, resigns, is sick, another 
provision governs the method of pro¬ 
cedure, by filing the bill with the 
clerk for presentment to the chief 
justice or associate justice of the su¬ 
preme court. 

Ala.—Central of Georgia R. Co. v. 
Robins, 95 So. 367, 209 Ala. 6—Sov¬ 
ereign Camp of Woodmen of the 
World v. Ward, 75 So. 331, 200 Ala. 
19. 


Fries v. Acme White Lead & 
Color Works, 89 So. 842, 18 Ala 
App. 80. 

(4) A party cannot apply to a mem¬ 
ber of the supreme court to settle a 
bill of exceptions, where he could 
have found the trial judge by due 
diligence. 

Ala.—Munson S. S. Line v. Harrison, 
76 So. 446, 200 Ala. 504. 

(5) The supreme court justice 
could not settle a bill of exceptions 
presented to the trial judge who 
merely failed to sign bill within six¬ 
ty days. 

Ala.—Jaffe v. Leatherman, 128 So. 

449, 221 Ala. 178. 

Opportunity to amend bill 

Where the trial judge asked coun¬ 
sel for the excepting party if he 
wished to amend the exceptions, the 
contention of the opposite side being 
that the report of the evidence in the 
bill was too scant to make the case 
susceptible of being understood, and 
counsel replied, “No; . . . I’ll 
chance it,” the general rule that pro¬ 
ceedings for the establishment of ex¬ 
ceptions are strictissimi juris applies 
with peculiar force. 

Mass.—Petition of Rosen, 128 N.E. 
413, 236 Mass. 321. 

7. R.I.—Carr v. Cranston Print 
Works Co., 101 A. 120, 40 R.I. 376. 

8. Motion to court 

(1) Appellant’s remedy, under 
some statutes, after the trial judge 
fails to sign the bill of exceptions, 
is to establish the bill by motion to 
the court of appeals where the ap¬ 
peal is taken, and not to apply to 
presiding judge thereof for approv¬ 
al. 

Ala.—Bell v. Fischer Chair Co., 150 
So. 141, 227 Ala. 374—Harris v. 
Alston, 116 So. 116, 217 Ala. 414- 
National Pyrites & Copper Co. v. 
Williams, 89 So. 291, 206 Ala. 4. 

Fries v. Acme 'White Lead & 
Color Works, 89 So. 842, 18 Ala. 
App. 80. 

(2) A petition to prove exceptions 
is within the jurisdiction of the full 
'■upreme judicial court only. 

Mass.—Kaiser v. Alexander, 12 N.E. 
209, 144 Mass. 71—Ela v. Cock- 
shott, 119 Mass. 416—Cullen v. 
Sears, 112 Mass. 299—Priest v. 
Groton, 103 Mass. 530. 

In tlie absence of authorization by 
statute, where the trial court refus¬ 
es to settle a bill of exceptions, the 
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appellate court has no power to set¬ 
tle the proposed bill. 

Cal.—Kocnz v. Comfort Supply Co., 
297 P. 1, 114 C.A. 773. 

Me.—Nissen v. Flaherty, 105 A. 127, 
117 Me. 534. 

9. Me.—Nissen v. Flaherty, supra. 
Nev.—Bowen v. I. H. Kent Co., 126 

P.2d 331, 61 Nev. 280. 

10. Mass.—In re Abelman, 47 N.E. 
2d 594. 313 Mass. 774. 

Nev.—Quinn v. Quinn, 2 P.2d 130, 53 
Nev. 68. 

Objection to a proposed bill of ex¬ 
ceptions as not containing the “sub¬ 
stance of proceedings relating to 
points involved” and similar general 
objections, plus an offer of steno¬ 
graphic notes of testimony, is insuf¬ 
ficient. 

Nev.—Quinn v. Quinn, supra. 

Failure to present contentious 

Plaintiff’s prayer in supreme court 
to declare defendant’s bill of excep¬ 
tions which was allowed by trial jus¬ 
tice incomplete and order defend¬ 
ants to file a true bill was denied 
on the ground that plaintiff pre¬ 
sented no contention to presiding 
trial justice as to what should ap¬ 
pear in intended bill, and allowance 
of bill was therefore final with re¬ 
spect to its contents. 

Me.—Colby v. Tarr, 34 A.2d 621, 140 
Me. 128. 

11. Ala.—Faust v. Baker, 13 So.2d 
439. 31 Ala.App. 152 

Mass.—Energy Electric Co. v. Gen¬ 
eral Electric Co., 160 N.E. 278. 262 
Mass. 534—Petition of C. F. Hovey 
Co., 151 N.E. 66. 254 Mass. 551- 
In re Horan, 93 N.E. 581, 207 Mass. 
256. 

4 C.J. p 262 note 37. 

Bill must state points and facts 
Under a statute providing for the 
establishment of a bill of exceptions 
by the appellate court after the tri¬ 
al judge’s refusal to sign the bill as 
presented, the points of decision and 
the facts being truly stated. 

Ala.—Thompson v. Manufacturers’ 
Finance Acceptance Corporation, 
150 So. 174, 25 Ala.App. 70, cer¬ 
tiorari denied 150 So. 175, 227 Ala. 
43—Browning v. Lockett, 129 So. 
295, 23 Ala.App. 548. 

Matter for determination 

In proceeding on petition to estab¬ 
lish exceptions, the only matter be¬ 
fore court is determination of ques¬ 
tion whether bill of exceptions, pre- 
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settle the bill 12 Accordingly, the remedy does not 
apply where it appears that no proper bill of ex¬ 
ceptions -was ever presented to the trial judge, 13 
or that the bill misstates the exceptions, 14 or is de¬ 
fective in its preparation; 15 or where the bill was 
refused because not presented or filed in time with¬ 
out a satisfactory excuse for the delay; 16 or 
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where the error was not on a ruling or order subject 
to an exception. 17 

Furthermore, this remedy, by petition to the ap¬ 
pellate court, is limited to exceptions taken on the 
trial and seasonably presented in writing to the trial 
judge, 18 and it will not avail the petitioner, unless 


sented to trial judge and disallowed 
by him, is true in whole or in any 
separable part. 

Mass.—In re Ray, 49 N.E.2d 891, 314 
Mass. 195. 

12. Ala.—Norton-Crossing Co. v. 

Martin, 81 So. 71, 202 Ala. 569. 
Cal.—Rhode v. Wattles, 299 P. 574, 
114 C.A. 144. 

4 C.J. p 261 note 33. 

Order returning bill 

An order of court returning the 
hill of exceptions with the statement 
that no more papers be received or 
filed in case, unless the court so or¬ 
ders, is not error. 

Mass.—Petition of Thorndike, 153 
N.E. SSS, 257 Mass. 409. 

Supreme court rule relating to re¬ 
view of trial justice’s decision with 
respect to bill of exceptions by su¬ 
preme court is limited to cases when 
exceptions have not been allowed. 

Me.—Colby v. Tarr, 34 A 2d 621, 140 
Me. 128. 

Iiimitation to bill as filed 

(1) Any right to the establishment 
of exceptions is limited to the bill of 
exceptions originally filed with the 
amendments thereof allowed by pre¬ 
siding judge. 

Mass.—In re Graustein, 33 N.E.2d 
969, 304 Mass. 679. 

(2) Where bill of exceptions 
sought to be established differs sub¬ 
stantially from the one presented to 
trial court, motion to establish will 
be overruled. 

Ala—Faust v. Baker, 13 So.2d 439, 
31 Ala.App. 152. 

13. Ala.—Faust v. Baker, supra— 
Washburn v. Johnson Bros. Co., 
81 So. 136, 16 Ala.App. 662. 

Mass.—In re Abelman, 47 N.E.2d 594, 
313 Mass. 774—In re Anderson, 29 
N.E. 2d 194, 301 Mass. 612. 

R.I.—Giguere v. Lapointe, 18S A 521, 
56 R.I. 475. 

Redrafting of bill 

(1) A petition to establish bill of 
exceptions in supreme judicial court 
cannot be used as a means of com¬ 
pletely redrafting or remodeling the 
bill. 

Mass.—Petition of Rines, 122 N.E.2d 
364, 331 Mass. 714, appeal dis¬ 
missed 75 S.Ct. 782, 349 TJ.S. 935, 
99 L.Ed. 1264. 

(2) Where bill of exceptions prop¬ 
erly disallowed for failure to meet 
statutory requirement of statement 
in a summary manner could not be 
put in proper form merely by cor¬ 


rection of slight errors but would 
require a complete redrafting, peti¬ 
tion to establish the exceptions 
would be dismissed by the supreme 
judicial court, since such petition 
cannot be maintained for the pur¬ 
pose of obtaining such a redrafting 
of the bill through the allowance of 
amendments. 

Mass.—Petition of Graustein, 26 N. 

E.2d 535, 305 Mass. 568. 

Returned to clerk after alterations 
Where the bill was presented to 
the trial judge, and then was deliv¬ 
ered to counsel for appellee, who 
made material alterations, and it 
was returned to the clerk of the 
court, but not delivered to the judge 
until after expiration of ninety days 
from rendition of judgment, no 
proper bill of exceptions was ever 
presented to the trial judge, and the 
bill as corrected cannot be estab¬ 
lished in the appellate court. 

Ala.—Washburn v. Johnson Bros 
Co., 81 So. 136, 16 Ala.App. 662. 

14. Mass.—In re Horan, 93 N.E. 581, 
207 Mass. 256. 

4 C.J. p 262 note 34. 

15. Ala.—Faust v. Baker, 13 So. 2d 
439, 31 Ala.App. 152—Decatur Cor¬ 
nice & Roofing Co. v. Dowling, 84 
So. 412, 17 Ala.App. 209. 

Mass.—Petition of Rines, 122 N.E.2d 
364, 331 Mass. 714, appeal dis¬ 
missed 75 S.Ct. 782, 349 U.S. 935, 99 
L.Ed. 1264. 

4 C.J. p 262 note 35. 

Blanks, and identification of matter 
to be inserted 

The appellate court will not estab¬ 
lish a bill of exceptions when there 
are blanks in material parts of the 
instrument, and the papers intended 
to be inserted are not properly iden¬ 
tified, and such identification must be 
so complete that the transcribing 
officer cannot reasonably make a 
mistake. 

Ala.—Kreamer v. Jackson Lumber 
Co., 60 So. 88, 179 Ala. 225. 

Decatur Cornice & Roofing Co. v. 
Dowling, 84 So. 412, 17 Ala.App. 
209. 

4 C.J. p 262 note 35 [a]. 

16. Cal.—Keown v. California Pa¬ 
cific Realty Co., 279 P. 764, 207 C. 
769. 

Colo.—Tatarsky v. De Vere, 242 P. 
973, 78 Colo. 496. 

17. Cal.—-Wagner v. Meinzer, 189 P. 
435, 182 C. 608. 
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Me.—Frank v. Mallett, 42 A. 238, 92 
Me. 77. 

R.I.—Metcalf v. Interstate Transit 
Corporation, 2 A.2d 73, 61 R.I. 

486. 

Dismissal for lack of notice of filing 
The fact that certain exceptions 
duly saved by petitioner in the 
course of a trial in the superior court 
were reduced to writing, seasonably 
filed, and due notice of filing given 
the adversary party, and that the ex¬ 
ceptions were dismissed on motion 
on the ground that no sufficient no¬ 
tice of filing had been given, did not 
come within a statute governing pro¬ 
ceedings for establishment of ex¬ 
ceptions, and providing their truth 
may be established when the judge 
disallows or fails to sign and return 
them. 

Mass.—Petition of Day, 125 N.E. 846. 
234 Mass. 576. 

Signing decision without reading 
An objection that a trial judge 
signed a decision on controverted 
facts without knowledge that the 
same expressed exactly his conclu¬ 
sions thereon could be urged only 
on motion for new trial on such 
ground, and only on affidavit setting 
forth alleged facts, and, the error 
not being evidenced by a ruling or 
order subject to an exception, the in¬ 
sertion of a statement of such error 
is not within the proper scope of a 
bill of exceptions, allowable on mo¬ 
tion to the supreme court to estab¬ 
lish exceptions. 

Cal.—-Wagner v. Meinzer, 189 P. 435, 
182 C. 608. 

18. Ala.—Faust v. Baker, 13 So.2d 
439, 31 Ala.App. 152. 

R.I.—James R. McLean Co. v. 

Wheelwright, 78 A 261, 31 R.I. 
562. 

4 C.J. p 262 note 38. 

Pield of inquiry 

The place to settle exceptions and 
to make necessary amendments is in 
the superior court in ordinary cases, 
and, in the rare instances when it is 
necessary to file a petition in the 
supreme judicial court for the es¬ 
tablishment of exceptions, the field 
of inquiry is not broadened, except 
as to slight unintentional errors, be¬ 
yond the exceptions actually and 
seasonably tendered in the superior 
court. 

Mass.—Petition of Graustein, 26 N. 
E.2d 535, 305 Mass. 568. 
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he substantially establishes the truth of his excep¬ 
tions. 19 This statutory remedy does not wholly dis¬ 
place the preexisting remedy by mandamus, 20 which 
remedy will be considered infra §§ 882-889, and 
accordingly, under some statutes the statutory rem¬ 
edy to establish the exceptions is available only 
where the trial court has failed or refused to allow 
an exception and not where it has refused to allow 
or settle the bill of exceptions or transcript as a 
whole. 21 Where a bill of exceptions is dismissed 
on the ground of lack of required notice, the remedy 
of the aggrieved party is by exception, not by peti¬ 
tion to establish exceptions, at least in the absence 
of a certificate of the trial judge on the bill of ex¬ 
ceptions stating the material facts relating to no¬ 
tice. 21 *® 

The fact that the exceptions will cease to have 
any practical value before they can be reached is 
no ground for refusing this relief. 22 


§ 850(3). -Time for Taking Proceeding 

Where a statute or rule of court fixes the time for 
bringing a proceeding to establish a bill of exceptions 
compliance must be had therewith, but where there is no 
such limitation, the proceeding should be brought within 
a reasonable time. 

The time for taking a proceeding to establish ex¬ 
ceptions may be fixed by the statute or rule of 
court, in which case the proceeding must be insti¬ 
tuted within the time indicated ; 23 and the case can¬ 
not be kept alive by filing a subsequent motion or 
affidavit alleging other exceptions after the expira¬ 
tion of the time so limited. 24 In the absence of a 
statute or rule of court fixing the time, the proceed¬ 
ings must be instituted within a reasonable time aft¬ 
er the final action by the trial judge on the excep¬ 
tions; 25 and it is too late to request the appellate 
court to consider new exceptions after the case has 
been made up and is ready for hearing. 26 


Applies only to original exceptions 
A statute providing that if a judge 
disallows the exceptions or alters 
any statement therein, the truth of 
the exceptions presented may be es¬ 
tablished before the full court on 
petition, only authorizes the estab¬ 
lishment of the exceptions originally 
filed, and makes no provision for 
the establishment of a second bill of 
exceptions to the action of the judge 
in striking part of the bill original¬ 
ly filed. 

Mass.—Petition of Barnett, 133 N.E. 
Ill, 240 Mass. 228—Harrington v. 
Boston Elevated Ry. Co., 118 N.E. 
880, 229 Mass. 421, 2 A.L.R. 1057 
—In re Moneyweight Scale Co., 114 
N.E. 741, 225 Mass. 743. 

19. Ala.—Faust v. Baker, 13 So.2d 
439, 31 Ala.App. 152. 

Mass.—Crow v. Stowe, 113 Mass. 153 
—Cullen v. Sears, 112 Mass. 299. 

4 C.J. p 262 note 39. 

20. Cal.—In re Dolbeer, 81 P. 1098, 
147 C. 359. 

21. Cal.—Keown v. California Pa¬ 
cific Realty Co., 279 P. 764, 207 C. 
769. 

Rhode v. Wattles, 299 P. 574, 114 
C.A. 144. 

Idaho.—Aker v. Aker, 4 P.2d 359, 51 
Idaho 126—Hansen v. Boise Pay¬ 
ette Lumber Co., 168 P. 163, 30 
Idaho 801. 

Mont.—In re Plume, 57 P. 408, 23 
Mont. 41. 

4 C.J. p 260 note 29 [b]. 

Final disallowance 
A bill of exceptions cannot be 
treated as still pending, or kept 
alive as a matter of law after hav¬ 
ing been finally disallowed, and the 
court will not consider the petition 
to establish the truth of such bill 
of exceptions. 

4A C. J.S.—48 


Mass.—Petition of Thorndike, 150 N. 

E. 296, 254 Mass. 256. 

Effect of disallowance nunc pro tunc 
Where, after exceptions were filed 
but before consideration thereof, a 
motion to dismiss them was allowed 
on May 29, and from the order there¬ 
of petitioner appealed and later pre¬ 
sented exceptions a later order of the 
judge on June 20, that disallowance 
of the exceptions should be entered 
nunc pro tunc as of May 29, does not 
deprive petitioner of right to file his 
petition to establish the truth there¬ 
of. 

Mass.—Petition of Bullock, 149 N.E 
604, 254 Mass. 14. 

21.5 Mass.—Gallagher v. Atkins, 25 
N.E.2d 743, 305 Mass. 261. 

22. Me.—Curtis v. Cornish, 84 A. 
799, 109 Me. 384. 

23. Ala.—Bynum v. Southern Build¬ 
ing & Loan Ass’n, 168 So. 587, 232 
Ala. 562. 

Mass.—Petition of Rines, 122 N.E.2d 
364, 331 Mass. 714, appeal dis¬ 

missed 75 S.Ct. 782, 349 U.S. 935, 
99 L.Ed. 1264—Petition of Thorn¬ 
dike, 150 N.E. 296, 254 Mass. 256. 
4 C.J. p 262 note 42. 

After notice of disallowance 

(1) The “notice” referred to in 
rule of supreme judicial court pro¬ 
viding that a petition to establish 
the truth of exceptions disallowed 
in the superior court must be filed 
within twenty days after notice of 
refusal to allow and sign bill of 
exceptions, is notice in the superior 
court, and is notice in conformity 
with rules of that court. 

Mass.—In re Siegel, 37 N.E.2d 38, 309 
Mass. 553. 

(2) Under superior court rule such 
a notice may be given by mail and 
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is given when mailed in conformity 
with the rules. 

Mass.—Petition of Boyajian, 38 N.E. 
2d 336, 310 Mass. 822. 

(3) Presence at a hearing before 
the judge, when exceptions are dis¬ 
allowed, is notice of disallowance 
within court rule. 

Mass.—Petition of Thorndike, 147 N. 
E. 672, 252 Mass. 154. 

(4) Where an order on June 20, 
that a disallowance of exceptions 
should be entered nunc pro tunc as 
of May 29, did not deprive petition¬ 
er of the right to file a petition to 
establish the truth of exceptions, the 
petition was seasonably filed after 
June 20, when the order of disallow¬ 
ance was in fact entered. 

Mass.—Petition of Bullock, 149 N.E 
604, 254 Mass. 14. 

24. Mass.—Petition of Thorndike, 
150 N.E. 296, 254 Mass. 256. 

R.I.—Carr v. Cranston Print Works 
Co., 101 A. 120, 40 R.I. 376. 

25. Cal.—In re Dolbeer's Estate, 81 
P. 1098, 147 C. 359. 

Rhode v. Wattles, 299 P. 574, 114 
C.A. 144. 

4 C.J. p 263 note 43. 

Absence of judge 

A delay for thirty days, during 
which the trial judge was without 
the state, before filing application to 
prove a bill of exceptions was justi¬ 
fied and not such as to warrant de¬ 
nial of the application as not promp- 
ly made. 

Cal.—Rauer’s Law & Collection Co. 
v. Templar Motors Co., 232 P. 464, 
69 C.A. 782. 

20 . S.C.—Priester v. Southern R. 
Co. ( 149 S.E. 226, 151 S.C. 433. 
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Prematurity. It has been held that an application 
or petition to establish a bill of exceptions is pre¬ 
mature, if it is made before an actual settlement of 
the bill by the trial judge ; 27 but that where the 
power of the judge who presided at the trial to act 
on the bill of exceptions has ended, a petition to 
prove the truth of exceptions could be filed before 
the expiration of the statutory period . 28 

§ 850(4). - Notice 

The adverse party must be given notice of a proceed¬ 
ing to establish exceptions; and, in some states, notice 
must be given to the trial judge. 

The adverse party ordinarily must be given notice 
of a proceeding to establish exceptions ; 29 and the 
requirements of the statute or rule of court must 
be strictly complied with as to the manner of giv¬ 
ing such notice , 30 such as by service of a copy of the 
petition . 31 In some states notice of the application 
must also be given to the trial judge . 32 


§ 85C(5). - Petition or Motion 

A proceeding to establish exceptions should be insti¬ 
tuted by motion or petition which should comply strictly 
with the requirements of the statute or rule of court re¬ 
lating thereto; and the petition should set forth all the 
material facts relating to the exceptions taken and be 
verified by affidavit. 

A motion or petition is generally required in order 
to institute a proceeding to establish exceptions 33 
to the appellate court in which the appeal is pend¬ 
ing . 34 

Requisites and sufficiency. In preparing and fil¬ 
ing the petition the exceptant must comply strictly 
with the requirements of the statute or rule of court 
relating thereto ; 35 and the petition should be con¬ 
cise, although superfluous allegations are not ground 
for dismissal . 36 It should set forth all the material 
facts relating to the exceptions taken and the evi¬ 
dence in support thereof ; 37 and must show that 


27. Nev.—Miller v. Miller, 134 P. 
100, 36 Nev. 115. 

28. R.I.—Reddington v. Getchell, 
108 A. 694. 42 R.I. 439. 

29. Mass.—Petition of Boyajian, 38 
N.E.2d 336, 310 Mass. 822—In re 
Thorndike, 170 N.E. 67, 270 Mass. 
334. 

4 C.J. P 263 note 44. 

30. Mass.—In re Thorndike, supra. 
Mailing 

Rule of supreme judicial court re¬ 
quiring; petitioner before filing peti¬ 
tion to establish truth of exceptions 
disallowed in superior court to give 
notice to adverse party does not con¬ 
tain provision for notice by mailing, 
and therefore notice is not given 
until received by the person to be 
notified. 

Mass.—Petition of Boyajian, 38 N.E. 
2d 336, 310 Mass. 822. 

31. Mass.—Petition of Corey, 149 N. 
E. 203, 253 Mass. 498. 

4 C.J. p 263 note 56. 

Posting 

Where the statute or rule requires 
the notice to be given by delivering 
a copy of the petition to the adverse 
party or to his attorney, if such copy 
and notice are mailed there must be 
proof that delivery was made before 
the petition w r as filed. 

Mass.—In re Thorndike, 170 N.E. 67, 
270 Mass. 334. 

Service of a copy not containing 
signature and verification is insuffi¬ 
cient. 

Mass.—Petition of Thorndike, 139 N. 
E. 208, 244 Mass. 429. 

32. Cal.—In re Hawes, 9 P. 456, 68 
C. 413. 

33. Ala.—Butler v. Howell, 85 So. 
411, 204 Ala. 404—Norton-Crossing 


Co. v. Martin, 81 So. 71, 202 Ala., 
569. I 

Me.—Borneman v. Milliken, 106 A. ' 
345, 118 Me. 168. 

4 C.J. p 263 note 46. 

Abolition of requirement 

Under some statutes requiring the 
clerk of the superior court to certi¬ 
fy the proceedings after the court 
neglects or refuses to act on a bill 
of exceptions for twenty days, the 
requirement that a petition be filed 
in the supreme court is abolished. 
R.I.—Pawtucket Cabinet & Builders’ 
Finish Co. v. People’s Excursion 
Line, 123 A. 354, 45 R.L 426. 

34. Cal.—Rhode v. Wattles, 299 P. 
574, 114 C.A. 144. 

35. R.I.—Nichols v. Henry W. Ma¬ 
son & Co., 115 A. 113, 44 R.I. 43. 

4 C.J. p 263 note 49. 

Payment of fee 

The clerk is not required to re¬ 
ceive for filing a petition for estab¬ 
lishment of exceptions, except on 
the payment of the fee required by 
statute. 

Mass.—Petition of Thorndike, 147 N. 

E. 672, 252 Mass. 154. 

Seasonable filing of petition 
Under rule providing that a peti¬ 
tion to establish the truth of excep¬ 
tions disallowed in the superior court 
must be filed in the supreme judi¬ 
cial court within twenty days after 
notice of refusal to allow and sign- 
bill of exceptions, the facts bringing 
the petition within the rule must be 
alleged in the petition. 

Mass.—Petition of Boyajian, 38 N.E. 
2d 336, 310 Mass. 822. 

36. Mass.—Hicks v. Graves, 80 N.E. 
590, 194 Mass. 589—Lyons v. Cam¬ 
bridge, 131 Mass. 571. 

R.I.—Vassar v. Lancaster 74 A. 711, 
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30 R.I. 221—In re Stillman, 67 A. 
4, 28 R.I. 298. 

37. Me.—Simmons v. Duran, 59 A. 

2d 844, 143 Me. 408. 

Nev.—In re Mollart, 65 P.2d 676, 58 
Nev. 329. 

R I-—Nichols v. Henry W. Mason & 
Co., 115 A. 113, 44 R.I. 43. 

4 C.J. p 263 note 48. 

Annexation of copies of motions 
A petition to establish exceptions, 
referring to a motion for a new trial 
and to a motion for a hearing there¬ 
on, raising a “question of law” where 
no copies of the motions are an¬ 
nexed, and nothing touching them is 
presented on petition, presents noth¬ 
ing for consideration. 

Mass.—Petition of Thorndike, 153 N. 
E. 888, 257 Mass. 409. 

Questions of law 

Where the petition also refers to 
and sets forth “a motion for a new 
trial on a question of law,” ques¬ 
tions of law are those in connection 
with the trial, and not questions 
touching the allowance and estab¬ 
lishment of exceptions. 

Mass.—Petition of Thorndike, supra. 
Statement of exception 
Under a statute requiring movant 
in his bill of exceptions to state 
separately and clearly the excep¬ 
tions relied on, the statement of an 
exception, in a petition to establish 
the truth of exceptions presented to 
the supreme court, should be mere¬ 
ly an allegation of its truth, that is, 
that it was duly taken; the proper 
method being to make an exact ref¬ 
erence to the ruling in the tran¬ 
script and allege an exception was 
duly taken with a reference to the 
place in the transcript where it is 
noted. 
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the bill was filed within the time prescribed, or with¬ 
in extensions thereof , 38 that it was presented to the 
trial judge for a ruling , 39 and that it was disal¬ 
lowed . 40 It must also present the exceptions to the 
appellate court in the form in which they were orig¬ 
inally Hied 41 and ask for a hearing before the ap¬ 
pellate court for the purpose of establishing the 
truth of the exceptions . 42 It has also been held that 
the petition should be accompanied by the disallowed 
bill . 43 

Verification. The petition must be signed and 
verified by affidavits setting forth the rulings on 
which the exceptions are based and alleging the 
truth of the exceptions and of the allegations of the 
petition ; 44 but the affidavit filed with the petition is 
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not evidence of the truth of the exceptions . 45 The 
affidavit filed with the petition usually contains a 
verification of the fact that the petitioner before fil¬ 
ing the petition gave notice thereof to the adverse 
party, by delivering a copy thereof to him or to his 
attorney of record, but such verification is not ab¬ 
solutely necessary, as the fact of such delivery may 
be shown by a separate affidavit, even after expira¬ 
tion of the time for filing the petition . 46 

Filing. The petition must be filed within the time 
required by statute or rule of court , 47 or a good 
excuse offered for the delay . 48 

Amendment. Amendment to a petition to estab¬ 
lish the truth of exceptions is not permissible . 49 


R.I.—Nichols v. Henry W. Mason & 
Co., 115 A. 113, 44 R.I. 43. 
Validity of the exceptions need 
not be referred to in the petition. 

R.I.—Nichols v. Henry W. Mason & 
Co., supra. 

33. Mass.—In re Siegel, 37 N.E.2d 
38, 309 Mass. 553—Romanausky v. 
Skutulas, 154 N.E. 856, 258 Mass 
190—Petition of Thorndike, 153 N. 
E. 888, 257 Mass. 409. 

39. Mass.—Romanausky v. Skutu¬ 
las, 154 N.E. 856, 258 Mass. 190. 

40 . Mass.—Petition of Corey, 149 N. 
E. 203, 253 Mass. 498. 

41 . Mass.—Petition of Thorndike, 
153 N.E. 888, 257 Mass. 409. 

42 . R.I.—Reddington v. Getchell, 
108 A. 694, 42 R.I. 439. 

43. Mass.—Whitford v. Knowlton, 6 
Allen 557. 

Reporter’s transcript as hill 

A petition that the reporter’s tran¬ 
script be settled as the bill of ex¬ 
ceptions is not sufficient unless the 
reporter’s transcript accompanies 
the petition. 

Idaho.—Hansen v. Boise Payette 
Lumber Co., 168 P. 163, 30 Idaho 
801. 

Incorporation by reference 

In petition to establish the truth 
of exceptions set forth in “third sub¬ 
stitute bill of exceptions," statement 
that original bill of exceptions was 
incorporated by reference was in¬ 
sufficient, and hence the bill must be 
dismissed where it did not appear 
that “third substitute bill of excep¬ 
tions” was ever allowed as an amend¬ 
ment to the bill originally filed, and 
no copy of the bill originally filed 
was attached to, or made part of. 
the petition. 

Mass.—In re Graustein, 33 N.E.2d 
969, 304 Mass. 679. 

44 . Mass.—In re New England 
Transp. Co., 69 N.E.2d 479. 320 


Mass. 331—R. E. Guerin Trucking 
Co. v. Sturtevant, 68 N.E.2d 706, 
318 Mass. 783—In re Anderson, 29 
N.E.2d 194, 301 Mass. 612—In re 
Levine, 29 N.E.2d 192, 301 Mass. 
612—Petition of Corey, 149 N.E. 
203, 253 Mass. 498—Petition of 

Thorndike, 139 N.E. 208, 244 Mass. 
429. 

R.I.—Carr v. Cranston Print Works 
Co., 101 A. 120, 40 R.I. 376. 

4 C.J. p 263 note 51. 

Affidavit of the stenographer that 
the "transcript made by me is a 
true record according to my notes” 
is a sufficient verification of the cor¬ 
rectness of the transcript of evi¬ 
dence on petition to establish the 
truth of exceptions. 

R.I.—Rediington v. Getchell, 108 A. 
694, 42 R.I. 439. 

Referring to bill of exceptions an¬ 
nexed 

Affidavit in verification of a peti¬ 
tion to establish the truth of excep¬ 
tions which refers to the “bill of ex¬ 
ceptions annexed hereto,” without re¬ 
citing that the bill of exceptions 
was made a part of the affidavit, is 
sufficient under a rule of court re¬ 
quiring that such affidavit set forth 
the rulings on which the exceptions 
are based. 

R.I.—Reddington v. Getchell, supra. 
Signature with, jurat of authorized 
magistrate 

Signature of the petitioner, with 
the jurat of an authorized magis¬ 
trate that the petition has been sub¬ 
scribed and sworn to before him, is 
a sufficient verification by affidavit 
of the petition. 

Mass.—Petition of Thorndike, 139 
N.E. 208, 244 Mass. 429—Lord v. 
Rowse, 80 N.E. 822, 195 Mass. 216. 

Verification held insufficient 

(1) Where the jurat annexed to a 
petition to establish the truth of 
exceptions showed that it was ac¬ 
knowledged as the free act and deed 
of petitioner, it was not a verifica¬ 
tion by affidavit. 
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Mass.—Petition of Corey, 149 N.E. 
203, 253 Mass. 498. 

(2) Where comparison of petition 
to establish truth of exceptions, filed 
in supreme judicial court with al¬ 
leged copy thereof sent to adverse 
party, showed no affidavit on copy, 
and although alleged copy contained 
a form for a jurat, it d*d not contain 
the name of any authorized magis¬ 
trate and did not show that petition 
was ever sworn to before such mag¬ 
istrate, petition would be dismissed 
for failure to comply with statute 
and court rule. 

Mass.—Petition of Simmons, 52 N. 
E.2d 10, 314 Mass. 764. 

45. Me.—Graffam v. Cobb, 56 A 645, 
98 Me. 200. 

Mass.—Commonwealth v. Marshall, 
15 Gray 202. 

46. Mass.—Petition of Thorndike, 
139 N.E. 208, 244 Mass. 429. 

47. Mass.—Petition of Thorndike, 
147 N.E. 672, 252 Mass. 154. 

4 C.J. p 263 note 54. 

Xieaving in clerk’s office without pay¬ 
ing fee until after period 
Where the fee required by statute 
to be paid on filing a petition for es¬ 
tablishment of exceptions, is not 
paid until five days after lapse of 
the time within which such petition 
could be filed, the petition was not 
filed within the proper time, al¬ 
though the petition itself had been 
left with an employee of the clerk's 
office on the last day within which 
it could have been filed. 

Mass.—Petition of Thorndike, 147 N. 
E. 672, 252 Mass. 154. 

48. R.I.—Hartley v. Rhode Island 
Co., 66 A. 576, 28 R.I. 244. 

49. Mass.—Petition of Bullock, 149 
N.E. 604, 254 Mass. 14—Petition of 
Barnett, 133 N.E. Ill, 240 Mass. 
228—In re Freedman, 110 N.E. 161, 
222 Mass. 179. 
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§ 850(6) APPEAL & ERROR 

§ 850(6). - Hearing and Determination 

a. In general 

b. Reference 

c. Dismissal or overruling 
a. In General 

The appellate court will grant a motion or petition 
to establish a bill of exceptions where it is found to be 
conformable to the truth in all material respects, or Where 
the bill is agreed on or supported by affidavits. At the 
hearing thereon the court may consider such matters 
only as are set forth in the bill of exceptions which the 
motion or petition seeks to establish, and may settle or 
disallow the bill, according to the facts shown. 

Where the proposed bill of exceptions is found to 
be conformable to the truth in all material respects, 
a motion or petition to the appellate court to estab¬ 
lish the bill will be granted . 49 - 50 Likewise, the bill 
will be ordered established where appellee files a 
written statement agreeing that the bill of excep¬ 
tions as filed is correct , 50 or where it is supported 
by affidavits, and nothing is shown to the con¬ 
trary . 51 

At the hearing on such a motion or petition all 
parts of the bill may come under revision , 52 but 
the matters open to consideration and determination 


are in'substance only those set forth in the bill 
of exceptions and presented to the trial judge and 
which the petition seeks to establish ; 53 and the ap¬ 
pellate court need not consider exceptions which 
have not been saved, and seasonably presented to 
the trial judge ; 54 nor will it consider a bill of ex¬ 
ceptions which has not been prepared in accordance 
with the statutory requirements . 55 

Ordinarily, the appellate court will not inquire in¬ 
to the merits of the exceptions , 56 although this rule 
is rather one of convenience and propriety than of 
absolute law ; 57 nor can the scope of the inquiry 
of the court be restricted by the prayer of the peti¬ 
tioner . 58 

The appellate court, on such hearing, may set¬ 
tle the bill, and in doing so may correct, add to, or 
subtract from the evidence as stated in the bill , 59 
and may disallow or alter the statements therein to 
conform to the facts as shown by the transcript . 60 
The court should be cautious in disallowing the 
bill as a whole when it contains important separable 
exceptions correctly stated , 60 - 5 and where the parts 
of the exceptions are separate and distinct, the part 
which should not have been allowed may be stricken 
and the rest of the bill proper be allowed ; 61 but 


49.50 Mass.—Petition of Pine Grove 
Cemetery Corp., 138 N.E. 2d 202. 

50. Ala.—Home Supply Co. v. Al- 
mon, 76 So. 473, 16 Ala.App. 189. 

51. R.I.—Kendall v. Rossi, 85 A. 
922. 

52. Ala.—Norton-Crossing Co. v. 

Martin, 81 So. 71, 202 Ala. 569. 

53. Ala.—Faust v. Baker, 13 So. 2d 
439, 31 Ala.App. 152. 

Mass.—In re Ray, 49 N.E.2d 891, 314 
Mass. 195—In re Money weight 
Scale Co., 114 N.E. 741, 225 Mass. 
473—In re Freedman, 110 N.E. 161, 
222 Mass. 179. 

Motion, to annex copy of charge in¬ 
appropriate 

On a petition to establish the truth 
of exceptions, a motion asking that 
a copy of the charge be annexed to 
the record, made under a statute 
touching the power of the full bench 
of the supreme judicial court to 
amend, is inappropriate. 

Mass.—Freedman v. Lipman, 112 N. 
E. 95, 223 Mass. 471. 

54. Mass.—In re Abelman, 47 N.E. 
2d 594, 313 Mass. 774—Petition of 
C. F. Hovey Co., 151 N.E. 66, 254 
Mass. 551—Sawyer v. Tale Iron 
Works, 116 Mass. 424. 

55. Wis.—Geiselbreth v. Mississip¬ 
pi Power & Light Co., 147 So. 874, 
166 Wis. 749. 

Signing and approving 
A special bill of exceptions not 
sworn to by the litigating parties j 


and not signed and approved by the 
trial judge, or not approved by two 
disinterested attorneys, as required 
by statute cannot be considered in 
the supreme court. 

Wis.—Geiselbreth v. Mississippi 

Power & Light Co., supra. 

56. Mass.—Petition of Bullock, 149 
N.E. 604, 254 Mass. 14—Petition of 
Reynolds, 149 N.E. 154, 253 Mass. 
427—Fitch v. Jefferson, 55 N.E. 
623, 175 Mass. 56. 

4 C.J. p 263 note 58. 

As to effect of rulings 
At a hearing on the allowance of 
a bill of exceptions or a petition to 
establish the truth of exceptions, 
the courts are concerned with the 
question whether exceptions have 
been taken to specific rulings shown 
on the record, and not with the ef¬ 
fect of such rulings, which is perti¬ 
nent only in an examination as to 
the validity of the exceptions. 

R.I.—Nichols v. Henry W. Mason & 
Co., 115 A. 113, 44 R.I. 43. 

57. Mass.—Fitch v. Jefferson, 55 N. 
E. 623, 175 Mass. 56. 

58. R.I.—Hopkins v. Richmond, 72 
A. 220—Enos v. Rhode Island Sub¬ 
urban R. Co., 70 A. 1011, 29 R.I. 
297. 

59. Cal.—Koonz v. Comfort Supply 
Co., 297 P. 1, 114 C.A. 773. 

Assumption as to verdict against 
husband 

On the petition of a wife to es¬ 
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tablish her exceptions in a broker's 
actions against her and her husband 
for commissions on sale of her real¬ 
ty and her husband’s grocery busi¬ 
ness conducted therein, the supreme 
judicial court assumes that the ver¬ 
dict against the husband was only 
on the account which sought recov¬ 
ery of commissions on the sale of 
his grocery business. 

Mass.—In re Nielson, 127 N.E. 514, 
236 Mass. 1. 

On death of judge 

Where a statute authorizes an ap¬ 
pellate court to direct how a bill 
shall be settled on the death or dis¬ 
ability of the trial judge, that tri¬ 
bunal cannot determine whether ap¬ 
plicant is entitled to a bill or not; 
but it is the duty, not the discre¬ 
tion, of the court to direct some 
manner of settlement. 

S.D.—Severson v. Milwaukee Me¬ 
chanics' Mut. Ins. Co., 53 N.W. 
860, 3 S.D. 412. 

60. Mass.—Petition of Nealon, 134 
N.E.2d 886. 

R.I.—Nichols v. Henry W. Mason & 
Co., 115 A 113, 44 R.I. 43. 

60.5 Mass.—Petition of Melnick, 87 
N.E.2d 204, 324 Mass. 524. 

61. Mass.—Petition of Nealon, 134 
N.E.2d 886—Petition of Melnick, 87 
N.E.2d 204, 324 Mass. 524—Peti¬ 
tion of C. F. Hovey Co., 151 N.E. 
66, 254 Mass. 551. 
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where only one of several commingled exceptions 
was correctly stated, and the petitioner refused to 
modify the bill of exceptions, the court is not bound 
to separate and allow the good exception . 62 

Proof. The exceptions so alleged and tendered 
must be proved substantially, literal accuracy not be¬ 
ing required , 63 the burden of proof being on peti¬ 
tioner , 64 such as to establish his claim that the bill 
of exceptions did not fall within a certain provision 
of the statute or rule of court ; 65 and to establish 
the judge’s refusal to allow bill of exceptions, he 
must show that a bill substantially identical with the 
bill presented to the appellate court was timely pre¬ 
sented below . 66 If the evidence, in support of, and 
in opposition to, the correctness of the bill is con¬ 
flicting, the court may look to the instructions given 
the jury in the court below as an aid in determining 
such conflict . 67 Proof that a party did not receive 
notification to present his bill of exceptions for al¬ 
lowance is not sufficient to overcome the presump¬ 
tion that the clerk sent notice as required by court 
rule . 68 A certificate disallowing exceptions will be 
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disregarded in so far as it exceeds its proper scope 
as an impartial statement ; 69 but, if it is not irrele¬ 
vant and is substantially as found by the commis¬ 
sioner, it will not be disregarded for matters of 
form, since the parties have no control thereover . 70 

b. Reference 

The appellate court may refer the petition for estab¬ 
lishment of a bill of exceptions to a commissioner or 
referee for examination and a report of findings of fact; 
and on such report the court may make its decision as to 
establishing the bill, the question being one of law for 
the court to decide. 

The appellate court, on presentation of a proper 
motion therefor , 71 may appoint a commissioner or 
referee to consider the petition, hear the parties, and 
report his findings of the facts, on which the court 
then decides the question as to establishing the bill 
of exceptions . 72 The duty of the commissioner or 
referee involves an examination of the bill actually 
filed and a determination whether the exceptions 
were saved and are fairly stated . 73 He should treat 
the statements contained in the judge’s certificate of 


€2. Mass.—Petition of Melnick, 87 
N.E.2d 204, 324 Mass. 524—In re 
Moneyweight Scale Co., 114 N.E. 
741, 225 Mass. 473. 

€3. Ala.—McLeod v. Garrick, 72 So. 
72, 196 Ala. 389. 

Mass.—Petition of Pine Grove Ceme¬ 
tery Corp., 138 N.E.2d 202—Peti¬ 
tion of C. F. Hovey Co., 151 N.E. 
66, 254 Mass. 551. 

4 C.J. p 264 note 70. 

Written agreement of counsel on 
proper motion in the appellate court 
would be sufficient evidence to es¬ 
tablish the bill of exceptions as pro¬ 
vided by statute. 

Ala.—McLeod v. Garrick, 72 So. 72, 
196 Ala. 389. 

€4. Mass.—In re Bishop, 94 N.E. 

479, 208 Mass. 405. 

Miss.—Sovereign Camp, W. O. W. 
v. Sloan, 101 So. 195, 136 Miss. 
549. 

Correctness of bill 

(1) On motion under statute to 
establish bill of exceptions which 
was not signed within time required 
by law, the appellant has the bur¬ 
den to show the presentation of a 
correct bill of exceptions. 

Ala.—McRee v. Russell, 183 So. 399, 
236 Ala. 506. 

(2) When a bill of exceptions, 
sworn by the attorney of record of 
the party tendering the same, in lieu 
of the signature of the trial judge 
thereto, is denied on oath, the bur¬ 
den of proving that the bill of ex¬ 
ceptions is correct is on the party 
tendering it. 

Miss.—Sovereign Camp, W. O. W. 


v. Sloan, 101 So. 195, 136 Miss. 
549. 

Measure of proof 

Where presiding judge has read 
and passed on bill of exceptions, in¬ 
dorsed it not signed because incor¬ 
rect, and filed it with clerk, burden 
is on movant seeking to establish 
bill of exceptions, and measure of 
proof necessary to discharge the 
burden is that the evidence be con¬ 
vincing, strong, and cogent to every 
reasonable intent and purpose to the 
effect that bill of exceptions as pre¬ 
sented to the judge is in all ma¬ 
terial respects true and correct. 

Ala.—Faust v. Baker, 13 So.2d 439, 
31 Ala.App. 152. 

65. Mass.—Petition of Flynn, 163 N. 
E. 900, 265 Mass. 310. 

As to notice to present bill 
Where the excepting party claims 
that the exceptions do not fall with¬ 
in a rule of court providing that 
where the bill of exceptions is not 
allowed within time, the specified ex¬ 
ceptions must be dismissed, because 
the clerk did not perform his duty of 
notifying the parties to present the 
bill of exceptions to the presiding 
justice for allowance as required, the 
excepting party, in proceeding to es¬ 
tablish the truth of the exceptions, 
has the burden of proof of showing 
that the clerk did not perform such 
duty. 

Mass.—Petition of Flynn, supra. 

66. Ala.—Faust v. Baker, 13 So.2d 
439, 31 Ala.App. 152. 

Cal—Koonz v. Comfort Supply Co., 
297 P. 1, 114 C.A. 773. 

67. Miss.—Sovereign Camp, W. O. | 
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W. v. Sloan, 101 So. 195, 136 Miss. 
549. 

68. Mass.—Petition of Flynn, 163 N. 
E. 900, 265 Mass. 310. 

69. Mass.—In re Moneyweight Scale 
Co., 114 N.E. 741, 225 Mass. 473. 

70. Mass.—In re Moneyweight Scale 
Co., supra. 

71. Me.—Graff am v. Cobb, 56 A. 645, 
98 Me. 200. 

72. Mass.—In re Moneyweight 
Scale Co., 114 N.E. 741, 225 Mass. 
473. 

4 C.J. p 264 note 61. 

As to refusal to settle 

Under a statute and rule of court 
allowing a bill of exceptions to be 
proved before a referee, by leave of 
the supreme court, when the trial 
judge refuses to settle it, a bill 
proved before a referee will be dis¬ 
regarded when his report fails to 
show that the judge’s refusal to set¬ 
tle it because of delay in serving it 
was not justified. 

Mont.—Harding v. McLaughlin, 58 
P. 865, 23 Mont. 334. 

As to truth of exceptions 

Where the report of a commission¬ 
er, to whom a petition to establish 
the truth of exceptions has been re¬ 
ferred, states that the bill of excep¬ 
tions tendered would be conformable 
to the truth with certain words 
stricken and certain other words 
added, and the changes suggested are 
immaterial, the truth of the excep¬ 
tions will be taken as established. 
Mass.—Farnsworth v. Lowery, 134 
Mass. 512. 

73. Mass.—In re Moneyweight Scale 
Co., 114 N.E. 741, 225 Mass. 473. 
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disallowance as true unless overcome by other evi¬ 
dence, 74 and should follow the suggestion of the 
court as to the needed corrections and amend¬ 
ments. 75 The judge who disallowed the exceptions 
is not a proper witness before the commissioner 
to whom the petition for allowance has been re¬ 
ferred. 76 

Report . The report of the commissioner should 
show all material facts, in order that the court may 
decide whether the trial judge was correct in dis¬ 
allowing the exceptions. 77 If the commissioner re¬ 
ports what he considers a proper bill and the judge’s 
certificate, but makes no direct finding with respect 
to the facts stated in the certificate, the case will be 
considered on the facts revealed by the report and 
the certificate, 78 and if he does not find that an 
amended bill was agreed to by both parties save as 
to a single exception, before disallowance, the case 
will be considered as if no such agreed bill was pre¬ 
sented for allowance. 79 The commissioner’s or ref¬ 
eree’s report, however, is not conclusive, since the 
question as to the truth of the exceptions being es¬ 
tablished is a question of law to be decided by the 
court, 80 and the exceptant has a legal right to the 


revision of his findings by the full court, 81 and the 
court may, at its discretion, recommit the report 
to the commissioner, and the party does not waive 
his right to move for such recommittal by failure 
to request the commissioner to upset the evidence 
on the hearing. 82 

c. Dismissal or Overruling 

The appellate court will overrule the motion or dis¬ 
miss the petition where the bill of exceptions, or motion 
or petition, was improperly presented, or is materially 
defective, or does not afford a proper subject for judicial 
review. 

Since the proceeding is regarded as strictissimi 
juri, as discussed supra § 850(2), the appellate court, 
on motion seasonably presented by the adverse par¬ 
ty, 83 will overrule the motion, or dismiss the peti¬ 
tion, as the case may be, to establish a bill of excep¬ 
tions where it is materially defective or for any 
reason was improperly presented, 84 as where it fails 
to comply strictly with the statute or rule of court 
as preparing and filing the motion or petition, 85 or 
where it appears on the face of the petition that 
there is no real question of law in the exceptions, 
that they are immaterial, and do not afford a proper 
subject for judicial inquiry; 86 or where it appears 


74. Mass.—In re Moneyweight Scale 
Co., supra. 

75. Mass.—Commonwealth v. Jos- 
lin. 33 NE. 653, 158 Mass. 482, 21 
L.R.A. 449. 

76. Mass.—Petition of C. F. Hovey 
Co., 151 N.E. 66, 254 Mass. 551. 

77. Mass.—In re Moneyweight Scale 
Co., 114 NE. 741, 225 Mass. 473. 

73. Mass —In re Moneyweight Scale 
Co., supra. 

79. Mass.—In re Moneyweight Scale 
Co., supra. 

80. Mass.—Sawyer v. Yale Iron 
Works, 116 Mass. 424. 

81. Mass.—Kaiser v. Alexander, 12 
N E. 209, 144 Mass. 71. 

4 C.J. p 264 note 65. 

82. Mass.—Kaiser v. Alexander, su¬ 
pra—Ela v. Cockshott, 119 Mass. 
416. 

83. Mass.—Aldrich v. Brown, 103 
Mass. 527. 

R.I.—Allen v. Russell, 81 A. 438. 

84. Ala.—Faust v. Baker, 13 So.2d 
439, 31 Ala.App. 152—Decatur Cor¬ 
nice & Roofing Co. v. Dowling, 84 
So. 412, 17 Ala.App. 209—Wash¬ 
burn v. Johnson Bros. Co., 81 So. 
136, 16 Ala.App. 662. 

Me.—Simmons v. Duran, 59 A.2d 844, 
143 Me. 408. 

Mass.—In re Ray, 49 N.E.2d 891, 314 
Mass. 195—In re Abelman, 47 N.E. 
2d 594, 313 Mass. 774—In re Grau- 
stein, 33 N.E.2d 969, 304 Mass. 679. 

4 C.J. p 264 note 68. I 


Omission of testimony 
A motion to establish bill of ex¬ 
ceptions on appeal in a will contest 
was required to be denied, where 
the bill purported on its face to con¬ 
tain all the evidence but material 
testimony necessary to disposition 
of appeal was omitted therefrom. 
Ala.—McRee v. Russell, 183 So. 399, 
236 Ala. 506. 

Clerical and immaterial defects 
Where differences between copies 
of exceptions annexed to the petition 
and those annexed to a copy of the 
petition delivered are purely clerical 
and immaterial, and do not reach the 
matter of substance, a motion to dis¬ 
miss, because the copy was not true 
and accurate, will be disallowed. 
Mass.—Petition of Reynolds, 149 N. 
E. 154, 253 Mass. 427. 

85. Ala.—Finney v. Sullivan, 113 So. 
472, 22 Ala.App. 130. 

Mass —Romanausky v. Skutulas, 154 
N.E. 856, 258 Mass. 190—Arvilla v. 
Spaulding, 121 Mass. 505. 

R.I.—Carr v. Cranston Print Works 
Co., 101 A. 120, 40 R.I. 376. 

86. Mass.—Petition of Stoddard, 74 

N.E.2d 139, 321 Mass. 751—Kauf¬ 
man’s Case, 72 N.E.2d 601—In re 
New England Transp. Co., 69 N.E. 
2d 479, 320 Mass. 331—Petition of 
Allen, 66 N.E.2d 122, 319 Mass. 725 
—Petition of Allen, 66 N.E.2d 123, 
319 Mass. 725—In re Stern, 63 N. 
E.2d 192, 317 Mass. 767—In re 

White, 33 N.E.2d 969, 304 Mass. 
677—Petition of Lynch, 28 N.E.2d 
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425, 296 Mass. 598—Petition of 

Graustein, 26 N.E.2d 536, 305 Mass. 
571—Capano v. Melchionno, 7 N. 
E.2d 593, 297 Mass. 1—Snyder v. 
Justices of Superior Court, 187 N. 
E. 775, 284 Mass. 367—Common¬ 
wealth v. Vallarelli, 273 Mass 240, 
173 N.E. 582—Petition of Bullock, 
149 N.E. 604, 254 Mass. 14—Peti¬ 
tion of Reynolds, 149 NE. 154, 253 
Mass. 427—Petition of Barnett, 
133 N.E. Ill, 240 Mass. 228—In re 
Koch, 114 N.E. 79, 225 Mass. 148— 
In re Bishop, 208 Mass. 405 94 N. 
E. 479—Fitch v. Jefferson, 55 N.E. 
623, 175 Mass. 56. 

As to fact of contract 
Where the case turned on the is¬ 
sue whether the parties made an ex¬ 
press contract for the repair of an 
automobile for a specified price, or 
whether only an estimate of the cost 
was given, statement of the judge at 
conclusion of evidence that the situ¬ 
ation was such that he should have 
to rule on those things as estimates, 
and not on the fact that there was 
an express or special contract made, 
is finding of fact, and not ruling of 
law thereon, and presents no ques¬ 
tion of law, so that petition to es¬ 
tablish exception thereto was prop¬ 
erly denied. 

Mass.—Petition of Reynolds, 149 N. 
E. 154, 253 Mass. 427. 

As to matters not likely to arise 
Where defendant’s exceptions, with 
the alterations made and allowed by 
the judge must be sustained, his pe- 
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that the bill of exceptions does not comply with the 
requirements of the statute or rule of court; 87 or, 
in case of a hearing before a commissioner, that 
there was lack of reasonable diligence in applying 
for a hearing. 88 

Where an order to show cause is made, the par¬ 
ties appear, and respondent indicates his willing¬ 
ness to abide by suggestions that certain changes 
desired by appellant should be made in the bill, and 
files his written consent to such changes, the order 
to show cause will be discharged and the proceed¬ 
ing dismissed without prejudice to a future applica¬ 
tion in the event the changes consented to are not 
made. 89 

§ 850(7). -Waiver 

The exceptant may waive the right to establish a bill 
of exceptions in the appellate court by an act or conduct 
inconsistent therewith. 

The exceptant may waive the right to proceed in 
the appellate court to establish a bill of exceptions 
by an inconsistent act or conduct on his part, such 

c. Notice of Settles 

§ 851. Notice of Settlement 

Ordinarily, the adverse party must be duly served 
with notice of the time and place of the settlement of a 
bill of exceptions, unless the right to such notice is 
waived. 
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as by his proceeding to argue the exceptions. 90 A 
statement by defendant in his brief that he was 
bringing his exceptions to make nugatory plaintiff’s 
exceptions is equivalent to waiver of defendant’s 
rights, where on his motion plaintiffs exceptions are 
dismissed, and where he declines to share the ex¬ 
penses of the combined bill of exceptions so dis¬ 
missed, his petition to establish his bill of excep¬ 
tions cannot be treated on its merits, since he is not 
entitled to be heard on the merits of the main case, 
and it would therefore be futile to consider the 
petition to establish his exceptions. 91 However, 
waiver or consent by the parties for the time of 
signing the bill of exceptions cannot cure appellant’s 
failure to pursue the proper remedy to establish the 
bill after the trial judge failed to sign it. 92 

The appellate court may, under peculiar circum¬ 
stances, consider a petition to establish the truth 
of such exceptions as were disallowed by the trial 
judge, even though the petitioner has also caused 
to be brought up the bill of exceptions allowed by 
the trial judge. 92 - 5 

it or Filing Thereof 

Where it is so required by statute or rule of 
court, a proper notice of the time and place of the 
settlement of the bill of exceptions must be duly 
served on the adverse party or his attorney; 98 other- 


tition for the establishment of ex¬ 
ception relating to matters not like¬ 
ly to arise on a new trial need not 
be considered and will be denied. 
Mass.—Mark v. Stuart-Howland Co.. 
115 N.E. 42, 226 Mass. 35, 2 A.L.R. 
678. 

87. Ala.—McRee v. Russell, 183 So. 
399, 236 Ala. 506. 

Hass.—Petition of Rines, 122 N.E.2d 
364, 331 Mass. 714, appeal dis¬ 
missed 75 S.Ct. 782, 349 U.S. 935, 
99 L.Ed. 1264—Energy Electric Co. 
v. General Electric Co., 160 N.E 
278, 262 Mass. 534—In re Nielson, 
127 N.E. 514, 236 Mass. 1. 

Pallure to state point of decision and 
facts 

Appellant's motion to establish a 
bill of exceptions, following the 
judge’s refusal to sign the bill pre¬ 
sented because incorrect, will not be 
granted by the supreme court, where 
it affirmatively appears from the in¬ 
dorsements of the trial judge in 
which he was joined by counsel for 
appellant and for appellee, and from 
the corrections and interlineations in 
the bill, that the bill of exceptions 
presented to the trial judge for his 
signature did not truly state the 
point of decision and the facts as 
required by such statute to entitle 


appellant to invoke the remedy 
thereunder. 

Ala.—Thompson v. Manufacturers' 
Finance Acceptance Corporation, 
150 So. 174, 25 Ala.App. 70, cer¬ 
tiorari denied 150 So. 175, 227 Ala. 
43—Fries v. Acme White Lead & 
Color Works, 89 So. 842, 18 Ala. 
App. 80. 

Partially incorrect 

Where only one of four exceptions 
in a proposed bill of exceptions was 
fairly stated, and the petitioner re¬ 
fused to modify the bill in the trial 
court, a proceeding to establish the 
bill in the supreme judicial court 
will be dismissed. 

Mass.—In re Moneyweight Scale Co., 
114 N.E. 741, 225 Mass. 473. 

88. Mass.—Freeman v. Griggs, 116 
Mass. 302. 

89. Cal.—Powell v. Powell, 170 P. 
147, 176 C. 676. 

90. Mass.—Capano v. Melchionno, 7 
N.E.2d 593, 297 Mass. 1—Moore v. 
Quirk, 105 Mass. 49, 7 Am.R. 499. 

4 C.J. p 264 note 71. 

91. Mass.—Barrell v. Globe News¬ 
paper Co., 167 N.E. 910, 268 Mass. 
99. 

92. Ala.—Bell v. Fischer Chair Co., 
150 So. 141, 227 Ala. 374. 
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92.5 Mass.—Capano v. Melchionno, 
7 N.E.2d 593, 297 Mass. 1. 

93. R.I.—Springall & Co. v. Cass, 
135 A. 244, 48 R.I. 48. 

Utah.—Salina Canyon Coal Co. v. 

Klemm, 290 P. 161, 76 Utah 372. 
Va.—Town of Fans Churr*h v Myers. 
46 S.E.2d 31, 187 Va. 110—Shenan¬ 
doah Milling Co. v. Phosphate 
Products Corporation, 171 S.E. 681, 
161 Va. 642. 

4 C.J. p 266 note 93. 

“In writing” 

Under the statute requiring rea¬ 
sonable notice in writing to oppos¬ 
ing party or his attorney at time 
and place at which bill of exceptions 
will be tendered to the trial judge, 
compliance with the rule “in writ¬ 
ing” must appear to the trial judge 
who is to act on the bill, and the 
manner of showing this on appeal is 
a matter of form. 

Va.—Town of Falls Church v. My¬ 
ers, 46 S.E.2d 31, 187 Va. 110. 

Notice held sufficient 

A notice of purpose to present 
bills of exception to judge, three 
days later in town in adjoining coun¬ 
ty, was sufficient. 

Va.—Buttery v. Robbins, 14 S.EJld 
544, 177 Va. 368. 
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wise the allowance or settlement of the bill is a . settled at a definite time ; 98 or where the adverse 
nullity, and the bill cannot be considered, 94 and, as j party does not object to the tendered bill of excep- 
will be noted infra § 505, may be stricken on motion j tions, as authorized bv statuteor where the 
in the appellate court. Under some statutes such judge certifies the official stenographer’s report of 
notice is required only where amendments are pro- the evidence as the bill of exceptions. 1 Under rules 
posed to the bill of exceptions, 95 or where the bill of court so providing, the clerk of court must notify 
of exceptions is to contain less than all of the evi- [ the parties to the action of the allowance or disal- 
dence. 95 - 5 The object of such notice is to give j lowance of a bill of exceptions by the trial judge. 1 - 5 
the adverse party an opportunity to be present and Mandatory or directory . The requirement of no- 
be heard, 96 and, therefore, notice is not required tice 0 f settlement, by statute or rule of court, is, in 
where the bill of exceptions is settled during the some states, regarded as mandatory, and jurisdic- 
trial, 97 or the parties stipulate that the bill shall be tional. 2 In other states, however, it is regarded as 


Seasonable notice j 

Under the statute requiring rea- j 
sonable notice m writing to oppos- j 
mg party or his attorney of time 
and place at which certificate of ex¬ 
ception will be tendered to the trial 
judge, what is a reasonable time de¬ 
pends on circumstances and is usu¬ 
ally determined by the trial judge. 
Va.—Town of Falls Church v. My¬ 
ers. 46 S E 2d 31, 187 Va. 110. 

In Kentucky 

(1) 'While a circuit court judge is 
authorized by statute to enter in va¬ 
cation an order approving, filing, and 
making part of record, a bill of ex¬ 
ceptions presented by unsuccessful 
party to proceeding in such court, 
reasonable notice to adversary party 
is mandatory and condition preced¬ 
ent to such authority. 

Ky.—Carter v. Templeman, 182 S.W. 
2d 241, 298 Ky. 272. 

(2) It has been held, however, 
that, ordinarily, appellant is not re¬ 
quired to give notice of purpose to 
tender bill of exceptions for settle¬ 
ment. 

Ya.—Barrett v. Vander-Meulen, 94 
S.W. 2d 983, 264 Ky. 441. 

94. R.I.—Springall & Co. v. Cass, 
135 A. 244, 48 R.I. 48. 

Va.—Shenandoah Milling Co. v. 
Phosphate Products Corporation, 
171 SE. 681, 161 Va. 642—Scholz 
v. Standard Acc. Ins. Co., 134 S.E. 
728, 145 Va. 694. 

95. Neb.—Denver First Nat. Bank 
v. Lowrey, 54 N.W. 987, 36 Neb. 
290. 

Utah.—Cram v. Whitehead, 208 P. 

534, 60 Utah 377. 

In California 

(1) Under statute relating to ex¬ 
ceptions, when a proposed bill of ex¬ 
ceptions and amendments thereto 
are timely served and presented to 
the judge personally for settlement, 
five days’ notice of the presentment 
must be given to the adverse party; 
but, when a proposed bill and amend¬ 
ments thereto are timely delivered 
to the clerk for the judge, five days’ 
notice of presentment for settlement 
is not required, as in such a case 
it is the duty of the clerk immedi¬ 


ately to deliver the proposed bill and 
amendments thereto to the judge, 
who, on receipt of the same, is re¬ 
quired to designate a time when he 
will settle the bill, and notice of the 
time so designated must thereupon 
be given by the clerk to the parties. 
Cal.—Mt. Shasta Power Corporation 
v. Superior Court in and for Shas¬ 
ta County, 12 P.2d 10, 215 C. 559, 
followed in Mt. Shasta Power Cor¬ 
poration v. Superior Court of State 
of California in and for Shasta 
County, 12 P.2d 15, 215 C. 771, and 
12 P.2d 16, 215 C. 772. 

Lester v. Superior Court, Tulare 
County, 287 P. 132, 105 C.A. 258. 

(2) When a proposed bill and 
amendments thereto are timely de¬ 
livered to the clerk for the judge, 
and, although no notice of the time 
designated to settle the bill is given 
to the parties, the matter of settle¬ 
ment is placed before the judge pri¬ 
or to default of either party, contin¬ 
uances of the matter are not in and 
of themselves sufficient to place ei¬ 
ther party in default. 

Cal.—Mt. Shasta Power Corporation 
v. Superior Court in and for Shas¬ 
ta County, 12 P.2d 10, 215 C. 559, 
followed in Mt. Shasta Power Cor¬ 
poration v. Superior Court of State 
of California in and for Shasta 
County, 12 P.2d 15, 215 C. 771, and 
12 P.2d 16, 215 C. 772. 

95.5 Presumption of receipt of no¬ 
tice 

(1) Even though service could be 
made by registered mail of notice 
required where bill of exceptions is 
to include less than all of the evi¬ 
dence, it is to be presumed, in ab¬ 
sence of evidence to the contrary, 
that the notice was received by re¬ 
spondent’s attorney, but such pre¬ 
sumption is only prima facie and 
may be rebutted. 

Neb.—State ex rel Weasmer v. Man¬ 
power of Omaha, Inc., 73 N.W.2d 
692, 161 Neb. 387. 

(2) On denial of receipt of notice, 
question of delivery of notice be¬ 
comes one of fact, and sender has 
burden of proving receipt by addres¬ 
see; showing made was held not 
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sufficient to sustain such burden of 
proof. 

Neb.—State ex rel. Weasmer v. Man¬ 
power of Omaha, Inc., supra. 

96. Cal.—Willard v. Dillard, 24 P. 
940, 86 C. 154. 

Ga.—Henry v. Gillis, 50 S.E. 2d 73, 
204 Ga. 397. 

First Nat. Bank, Commerce, Ga^ 
v. Brown, 69 S.E.2d 624, 85 Ga.App. 
370—Ellis v. Gisi, 47 S.E.2d 825, 
77 Ga App. 56. 

Va.—Stokely v. Owens, 52 S.E.2d 164, 
189 Va. 248. 

97. Mont.—McKay v. Montana Un¬ 
ion R. Co., 31 P. 999, 13 Mont. 
15. 

98. Wash.T.—Seattle v. Buzby, 3 P. 
180, 2 Wash.T. 25. 

Wis.—Yule v. Ely, 21 Wis. 326. 

99. Nev.—E. Reinhart Co. v. Okla¬ 
homa Gold Mining Co., 226 P. 902, 
48 Nev. 32. 

1. Io-wa.—Hood v. Chicago, etc., R. # 
Co., 64 N.W. 261, 95 Iowa 331. 

1.5 Mass.—Home Owners’ Loan 

Corp. v. Sweeney, 33 N.E.2d 575, 
309 Mass. 26. 

Mailing 

The duty of clerk of superior court 
to give notice to parties of disal¬ 
lowance of bill of exceptions may be 
performed by mailing notice in con¬ 
formity with rule of superior court, 
and such notice is deemed to have 
been given when mailed. 

Mass.—In re Siegel, 37 N.E.2d 38, 309 
Mass. 553. 

2. Ga.—Ellis v. Gisi, 47 S.E.2d 825, 
77 Ga.App. 56. 

Ky.—Carter v. Templeman, 182 S.W. 

2d 241, 298 Ky. 272. 

Va.—Virginia Home for Incurables v. 

Coleman, 178 S.E. 908, 164 Va. 230. 

4 C.J. p 267 note 95. 

Affirmative proof 

Under statute providing that be¬ 
fore the court or judge in vacation 
shall sign any bill of exception it 
should appear in writing that oppo¬ 
site party or his attorney has had 
reasonable notice of time and place 
at which bill is to be tendered to 
the court or judge, it must in some 
way be made to appear affirmatively 
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merely directory, 3 and, when the bill is presented 
without the notice required, but within the term, the 
trial judge may nevertheless settle it, although he 
is not compelled to do so. 4 

Notice to one of several . Notice of the time of 
settling and signing a bill of exceptions to one party 
is not sufficient to bind another party having a sepa¬ 
rate interest in the subject matter of the litigation; 5 
nor is want of notice to such interested party ex¬ 
cused by the fact that it was caused by a mistake 
in believing that counsel to whom notice was given 
also represented such party. 6 

Waiver . Notice of settlement may be waived by 
inconsistent acts or conduct on the part of the party, 
or his attorney, for whose benefit it was required, 7 
or it may be waived by the judge if required for his 
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benefit. 8 An objection to a notice of settlement is 
waived where the adverse party appears at the 
settlement, and consents to a postponement of it, 9 
or accepts and acts on the notice without exception 
or complaint. 10 

§ 852. Notice of Filing for Settlement 

Where so required by statute or rule of court, notice 
of the filing of the bill of exceptions for settlement must 
be given to the adverse party within the time and in the 
manner provided, but the right to such notice may be 
waived. 

Where it is so provided by statute or rule of 
court, notice of the filing of a bill of exceptions 
after the bill has been filed and before presentation 
thereof to the court for allowance must be given 
to the adverse party within the time specified or 
the exceptions will be dismissed at his instance, 11 


that the notice was given or was 
waived. 

Va.—Grimes v. Crouch, 7 S.E.2d 15, 

175 Va. 126. 

Effect of dispensing with formal 
hills 

A rule of the supreme court of 
appeals dispensing with formal bills 
or certificates of exception as to 
each separate ruling of a trial court 
and permitting an authenticated copy 
of testimony in lieu thereof does 
not dispense with notice to the op¬ 
posite party as required by statute 
in cases of bills of exception or cer¬ 
tificates of exception. 

Va.—Virginia Home for Incurables 

v. Coleman, 178 S.E. 908, 164 Va. 

230. 

3. Utah.—Salina Canyon Coal Co. v. 

Klemm, 290 P. 161, 76 Utah 372. 
4 C.J. p 267 notes 96, 97. 

Notice by cleric 

(1) A statutory requirement that 
the clerk give the parties notice of 
the time that the judge will settle 
the bill of exceptions is directory. 
Utah.—Salina Canyon Coal Co. v. 

Klemm, supra. 

(2) The superior court rule, re¬ 
quiring clerk to notify parties to 
action of allowance or disallowance 
of bill of exceptions, imposes duty 
on clerk as public officer and is di¬ 
rectory as far as it concerns rights 
of parties, who cannot control clerk’s 
conduct with respect to sending such 
notice. 

Mass.—Home Owners’ Loam Corp. v. 

Sweeney, 33 N.E.2d 575, 309 Mass. 

26. 

(3) Failure of superior court clerk 
to comply with court rule by noti¬ 
fying defendant of allowance of 
plaintiff’s bill of exceptions did not 
vitiate such exceptions, as such fail¬ 
ure did not affect substantive or 
procedural rights of defendant, who 
had no duty to perform within any 


fixed period of time after notice of 
such allowance. 

Mass.—Home Owners’ Loan Corp. v. 

Sweeney, supra. 

Seasonable notice 

Court rule has been held not to 
require bills of exception to be pre¬ 
sented only after serving on the op¬ 
posite party a copy of the assign¬ 
ments of errors together with rea¬ 
sonable notice of the application to 
settle the same; and, where the bill 
is presented within the time allowed, 
the notice may be such as the judge 
deems reasonable. 

Fla.—State v. Cornelius, 129 So. 752, 
100 Fla. 292. 

4. D.C.—Jennings v. Philadelphia, 
etc., R. Co., 31 App.D.C. 173. 

4 C.J. p 267 notes 96, 97. 

5. N.M.—Stoneroad v. Beck, 231 P. 
642, 30 N.M. 202. 

6. N.M.—Stoneroad v. Beck, supra. 

7. Cal.—Bollinger v. Bollinger, 94 
P. 770, 153 C. 190. 

Va.—Stokely v. Owens, 52 S.E.2d 164, 
189 Va. 248. 

4 C.J. p 267 note 98. 

Appearance before trial judge by 
attorneys who had not been given 
statutory notice of time and place 
at which certificates of exceptions 
would be tendered to trial judge for 
signature, but who at a time sub¬ 
sequent to the signing contended, as 
against the opposing attorneys that 
the certificates had in fact been 
signed and certified by the trial 
judge, constituted a waiver of no¬ 
tice in writing. 

Va.—Town of Falls Church v. My¬ 
ers, 46 S.E.2d 31, 178 Va. 110. 

8. D.C.—Lindsey v. Pennsylvania R. 
Co., 26 App.D.C. 125. 

9. Cal.—O’Brien v. O’Brien, 57 P. 
225, 124 C. 422—Horton v. Jack, 

I 46 P. 920, 115 C. 29. 
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10. Va.—Bukva v. Matthews, 140 
S.E. 674, 149 Va. 500. 

As to reasonableness 
Where appellee’s attorney agrees 
on the form and substance of the 
bill of exceptions and accepts and 
acts on a written notice of the time 
and place they will be tendered to 
the judge as a reasonable notice, so 
that they may be tendered to him by 
mail, appellee waives formal com¬ 
pliance with the statute and cannot 
raise the question in the appellate 
court as to the reasonableness of the 
notice. 

Va.—Bukva v. Matthews, supra. 

Does not request further time 
Motion to strike a bill of excep¬ 
tions for lack of proper notice of 
settling will be overruled, where ob¬ 
jection to the sufficiency of the no¬ 
tice is based on a failure to file a 
stenographer’s transcript before giv¬ 
ing notice, coupled with an objec¬ 
tion to the sufficiency of the tran¬ 
script presented to review error as¬ 
signed, where the objecting party 
was present at the time and place 
of settling the bill and proposed no 
corrections or amendments or re¬ 
quest for further time to examine 
the transcript on account of lack of 
opportunity to do so because it was 
not filed, in the absence of a show¬ 
ing of prejudice to movant. 

N.M.—Cassell Motor Co. v. Gonzales, 
238 P. 1070, 31 N.M. 1. 

11. Mass.—Jordan Marsh Co. v. 
Barry, 3 N.E.2d 792, 295 Mass. 210 
—Arlington Trust Co. v. Le Vine, 
194 N.E. 725, 289 Mass. 585—Walsh 
v. Feinstein, 175 N.E. 102, 274 
Mass. 597—Samuel v. Page-Storms 
Drop Forge Co., 137 N.E. 169, 243 
Mass. 133—Murch v. Clapp, 117 N. 
E. 845, 228 Mass. 569. 

N.M.—State v. Board of Com’rs of 
Guadalupe County, 158 P. 642, 21 
N.M. 713, 
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unless notice is waived by appearance or other¬ 
wise; 12 nor does obtaining an extension of time 
to file dispense with the necessity of a notice of 
filing. 13 This notice must comply strictly with the 
formal requirements prescribed by statute or rules 
of court. 14 Whether notice of filing of the bill 


of exceptions was made to the adverse party, and 
whether the adverse party waived such notice are 
questions of fact. 14 - 5 The fact that the notice was 
given may be established in some satisfactory man¬ 
ner, as by certificate of the trial judge or by affi¬ 
davit; 15 but it need not appear of record, and will 


Ohio.—In re Stevenson’s Estate, 69 
N.E.2d 424, 79 Ohio App. 413— 
Eikenberry v. McFall, App., 36 N. 
E.2d 27. 

Philippine.—De la Rosa v. Revita, 6 
Philippine 112. 

R.I.— Pavou v. Flora, 11 A.2d 322, 64 
R.I. 162—Batchelor v. Batchelor, 97 
a! 717, 39 RI. HO. 

4 C.J. p 267 note 1. 

The purpose of the statute requir¬ 
ing that exceptions be reduced to 
writing and filed with the clerk and 
that notice thereof be given to the 
adverse party is to inform the ad¬ 
verse party that the bill has actually 
been filed. 

Ma ss—Curran v. Burkhardt, 38 N.E. 
2d 622, 310 Mass. 466. 

Filing prior to notice 

(1) The words “notice thereof” as 
used in statute providing that ex¬ 
ceptions shall be filed and “notice 
thereof” shall be given to the ad¬ 
verse party mean notice that the 
filing has actually taken place, and 
hence the filing must in truth have 
taken place before the notice is giv¬ 
en. 

Mass.—Checkoway v. Cashman Bros. 
Co., 26 N.E.2d 374, 305 Mass. 470. 

(2) Statute cannot be complied 
with by anticipatory advice or warn¬ 
ing of an event expected to come 
to pass; and the notice is insuffi¬ 
cient if it is given before the ex¬ 
ceptions are in fact filed, even 
though papers, in form fit to be ex¬ 
ceptions, but which are incomplete 
because of not being signed, have 
been mailed to the clerk and re¬ 
turned for signing. 

Mass.—-Walsh v. Feinstein, 175 N.E. 
102, 274 Mass. 597. 

“Forthwith” 

Notice of filing the bill of excep¬ 
tions not given to the adversary un¬ 
til more than three weeks after the 
bill was tendered to the trial judge 
is not notice given “forthwith,” as 
required by rule of court. 

Colo.—Halter v. Wade, 273 P. 1042, 
85 Colo. 121. 

better stating that bill is this day 
being filed with the clerk of the 
court is insufficient as notice of fil¬ 
ing of the bill of exceptions, as stat¬ 
ing an unfinished act in process of 
performance and not so completed 
as to have become a fact. 

Mass.—Arlington Trust Co. v. Le 
Vine, 194 N.E. 725, 2S9 Mass. 585. 


“Reasonable notice” 

(1) Notice to the adverse party of 
the time of filing bills of exception 
given on the last day on which bills 
could be tendered is not a “rea¬ 
sonable notice,” as required by stat¬ 
ute. 

Va.—Ocean Accident & Guarantee 
Corporation v. Haley, 164 S.E. 538, 
158 Va. 691. 

(2) Leaving copy of notice re¬ 
quired by statute to be given to the 
opposite party or his attorney of 
time and place at which certificate of 
exceptions is to be tendered to tri¬ 
al judge at office of opposing coun¬ 
sel, talking to him two days later 
just before tendering certificates to 
the judge, and insisting over objec¬ 
tion of opposing counsel on immedi¬ 
ate certification, is not a reasonable 
notice required by the statute. 

Va.—Town of Falls Church v. My¬ 
ers, 46 S.E.2d 31, 187 Va. 110. 

Personal delivery or mailing 

Under the superior court rule pro¬ 
viding that notice of the filing of a 
bill of exceptions is to be given in 
writing to a party or to his attorney 
by delivering the same personally to 
him or by mailing postpaid, notice 
by mailing otherwise sufficient is 
complete and effective immediately 
on being deposited in the post of¬ 
fice; the words “delivering the same 
personally” as used in superior court 
rule do not require the service in 
hand which is familiar in connection 
with a writ or process of the court, 
but they are satisfied if the notice 
is caused to reach the party or his 
counsel in person. 

Mass.—Checkoway v. Cashman Bros. 
Co., 26 N.E.2d 374, 305 Mass. 470. 

Notice held given 

Mass.—Curran v. Burkhardt, 38 N.E. 
2d 622, 310 Mass. 466—Checkoway 
v. Cashman Bros. Co., 26 N.E.2d 
374, 305 Mass. 470. 

12. Mass.—Jordan Marsh Co. v. 
Barry, 3 N.E.2d 792, 295 Mass. 210. 

R.I.—Williams v. Smith, 71 A. 841. 
4 C.J. p 267 note 2. 

13. Mass.—Purcell v. Boston, etc.. 
Steamboat Line, 23 N.E. 834, 151 
Mass. 158. 

14. Mass.—Curran v. Burkhardt, 38 

N.E.2d 622, 310 Mass. 466—Saun¬ 
ders v. Shoe Lace Co., 199 N.E. 
909, 293 Mass. 265—Arlington 

Trust Co. v. Le Vine, 194 N.E. 
725, 289 Mass. 585. 

4 C.J. p 267 note 4. 
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Certificate of the clerk of the trial 
court to the mailing of a letter noti¬ 
fying defendant in error of the filing 
of exceptions complies with the stat¬ 
ute; and the fact that the clerk has 
not certified a copy of the letter, or 
otherwise certified to the contents of 
the notice so mailed, is not a fatal 
defect. 

Ga.—Jordan v. Harber, 157 S.E. 652, 
172 Ga. 139. 

Copy of exceptions not sufficient 
The giving to the adverse party of 
a copy of the exceptions is not of it¬ 
self written notice of the filing re¬ 
quired by rule of court. 

Mass.—Day v. McClellan, 128 N.E. 
412, 236 Mass. 330—Chertox v. Dix, 
110 N.E. 272, 222 Mass. 226. 

Past filing 

(1) The statute requires that the 
notice must state that the filing has 
taken place as a definitely past fact. 
Mass.—Checkoway v. Cashman Bros. 

Co., 26 N.E.2d 374, 305 Mass. 470. 

(2) Where bill is actually filed 
and notice thereof is seasonably giv¬ 
en, such a notice is not rendered in¬ 
valid by an inadvertent statement 
that the actual filing date was two 
days earlier. 

Mass.—Curran v. Burkhardt, 38 N.E. 
2d 622, 310 Mass. 466. 

letter accompanying a copy of the 
bill of exceptions which stated that 
the bill of exceptions had been sent 
to the office of the clerk of court is 
insufficient notice of filing of the 
bill. 

Mass.—Saunders v. Shoe Lace Co., 
199 N.E. 909, 293 Mass. 265. 

Oral notice of the filing of a bill 
of exceptions, accompanied by an un¬ 
signed copy of the bill, does not 
comply with the statute and rule of 
court requiring the giving of notice 
by delivery thereof personally or de¬ 
positing the same in the post office. 
Mass.—Chertok v. Dix, 110 N.E. 272, 
22 2 Mass. 226—Shawmut Commer¬ 
cial Paper Co. v. Brigham, 95 N.E. 
219, 209 Mass. 199. 

14.5 Mass.—Jordan Marsh Co. v. 
Barry, 3 N.E.2d 792, 295 Mass. 210 
—Walsh v. Feinstein, 175 N.E. 102, 
274 Mass. 597—Day v. McClellan, 
128 N.E. 412, 236 Mass. 330—Murch 
v. Clapp, 117 N.E. 845, 228 Mass. 
569. 

15. Va.—Nachman v. Chatham-Phe- 
nix Nat. Bank & Trust Co., 171 S. 
E. 676, 161 Va. 576. 
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be presumed in the absence of proof to the con¬ 
trary; 16 nor is it necessary that it be given to the 


attorney of record. 17 


d. Time of Settlement 


§ 853. In General 

a. General rules 

b. Rule or order of court as affecting 

statutory limitation 

c. Compliance with statutory limitation 

generally 

d. Time of signing; delay of judge 

a. General Rules 

Where the common-law rule that exceptions must be 
settled and signed before the verdict has been supplanted 
by statutory provisions as to the time within which a bill 
of exceptions must be presented, for settlement, presenta¬ 
tion must be within the time prescribed therefor, or, if 
no particular time is prescribed, within a reasonable time. 

At common law, it is strictly required that excep¬ 
tions be reduced to the form of a bill when taken, 
and that the bill be tendered, settled, and signed by 
the trial judge before the verdict is rendered or be¬ 
fore the jury are discharged. 18 However, in order 
to meet the convenience of bench and bar, the 


practice obtains of allowing the bill to be reduced 
to form after trial or judgment, 19 although the bill 
in such cases should be signed nunc pro tunc, and 
purport to be actually in form as if signed during 
the trial. 20 Express permission to reduce the bill 
to writing after the trial need not be granted, 21 
since it may be implied from the signature of the 
bill thereafter, although not nunc pro tunc. 22 In 
modern practice, if the exceptions are properly re¬ 
served during the progress of the trial, the bill need 
not be formally drawn or signed at the time the 
exceptions are noted. 23 

Generally, statutes or rules of court providing a 
time for presenting and settling a bill of exceptions 
have been adopted in order to avoid delay in the 
perfection of appeals, 23 5 and under these provisions 
the bill must be presented and settled within the 
time prescribed, or it is of no effect and will not be 
considered on appeal or writ of error. 24 So the 


16. Mass.—Browne v. Hale, 127 
Mass. 158. 

Va.—Town of Falls Church v. My¬ 
ers, 46 S.E.2d 31, 187 Va. 110. 
Allowance on oral statement 

It has been held, however, that, on 
the allowance of a bill of exceptions 
on the oral statement of counsel, a 
record of the giving: of notice, of 
the appearance of the parties, or 
their waiver of the right to formal 
notice and to be heard, should be 
made. 

RI.—Hambly v. Bay State St. Ry. 
Co., 105 A. 572, 42 R.I. 106. 

17. Mass.—Peirson v. Boston El. R. 
Co., 77 N.E. 769, 191 Mass. 223. 

18. Md.—Corpus Juris Secundum cit¬ 
ed in Baltimore Paint & Color 
Works v. Automotive Elec. & Parts 
Co., 195 A. 558, 561, 173 Md. 210. 

Mo.—Dean v. Wabash R. Co., 129 S.W. 

953, 229 Mo. 425, 439. 

4 C.J. p 267 note 8. 

Originally the settling of a bill of 
exceptions “was done, either as to 
each ruling at the time the ruling 
was made, or very soon after the tri¬ 
al. It depended upon the memory of 
the trial judge, as aided by his notes. 
There was no difficulty in doing it 
promptly.” 

U.S.—In re Bills of Exceptions, C.C. 
A., 37 F.2d 849, 851. 

Practice commended 

“The proper procedure and the bet¬ 
ter practice in taking bills of excep¬ 
tion is to stop the trial when a bill 


is taken and prepare it then and there I 
and file it with the clerk.” 

Tex.—M. System Stores v. Davenport, 
Civ.App., 36 S.W.2d 243, 245—Jaf- 
fe v. Deckard, Civ.App., 261 S.W. 
390—Jolley v. Brown, Civ.App., 191 
S.W. 177, 179. 

19. D.C.—Johnson-Wynne Co. v. 

Wright, 28 App.D.C. 375. 

4 C.J. p 268 note 9. 

20. U.S.—Stanton v. Embry, D.C., 93 
U.S. 548, 23 L.Ed. 983. 

4 C.J. p 268 note 10. 

21. Md.—Baltimore Bldg. Assoc, v. 
Grant, 41 Md. 560. 

22. Ind.—Boyce v. Graham, 91 Ind. 
420. 

4 C.J. p 269 note 12. 

23. U.S.—Atchison, T. & S. F. Ry. 
Co. v. Nichols, C.C.A.Cal., 2 F.2d 12. 

Reason for rule 

“With the stenographic reports of 
the present time, the necessity for 
settling while the judge’s memory 
was fresh has disappeared, and sub¬ 
stantial delays are necessary, requir¬ 
ing for that purpose extensions of 
time beyond the term. Whether so 
called or not, they are extensions of 
the term, pro hac vice; but the set¬ 
tling continues to be the personal act 
of the trial judge, depending upon his 
memory and such aids as there may 
be.” 

U.S.—In re Bills of Exceptions, C.C. 
A., 37 F.2d 849, 851. 

23.5 Mont.—Rossberg v. Montgom- 
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ery Ward & Co., 99 P.2d 979, 110 
Mont. 154. 

Other statements of purpose 

(1) Purpose of statute providing 
that a complete record of proceed¬ 
ings should be made and filed with 
the clerk of the court not less than 
twenty days before the expiration of 
the time allowed for appeal is defi¬ 
nitely to fix the uniform time for 
the filing of the bills of exceptions 
in chancery cases. 

Ark.—Meadows v. Costoff, 252 S.W. 
2d 825, 221 Ark. 273. 

(2) A limit is fixed on time within 
which bill of exceptions may be filed 
so that the exceptions will be sub¬ 
mitted to the judge while evidence 
and incidents of trial are still fresh 
in his memory. 

Tenn.—Hamilton v. Wolfe, 250 S.W. 
2d 910, 194 Tenn. 428. 

24. Ala.—Mauney v. Electric Const. 
Co., 98 So. 874, 210 Ala. 554—Driv¬ 
er v. Fitzpatrick, 98 So. 468, 210 
Ala. 500. 

Newsom v. Andrews, Peach & 
Almon, 129 So. 322, 23 Ala.App. 569 
—First Nat. Bank v. Morrow, 98 
So. 34, 19 Ala.App. 459—Wrenn v. 
Baker, 73 So. 756, 15 Ala.App. 434 
—Southern Ry. Co. v. Carroll, 70 
So. 984, 14 Ala.App. 374. 

Ark.—Inter-Ocean Casualty Co. v. 
Dickey, 51 S.W.2d 863, 185 Ark. 
1189. 

Cal.—Robbins v. Funge, 285 P. 856, 
104 C.A. 196. 
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bill will not be considered where not presented in | time although it has been signed by the trial 


Ga.—Adams v. McGehee, 86 S.E.2d 
525, 211 Ga. 495—Meeks v. Meeks, 
76 S.E 2d 9, 209 Ga. 752—Corley ▼. 
Crompton-Highland Mills, 39 S.E. 
2d 861, 201 Ga. 333—Womack v. 
Williford, 22 S.E.2d 510, 194 Ga. 
655—Royal Millinery Co. v. Elgin 
Hat Co., IS S.E.2d 468, 193 Ga. 
328, answer to certified question 
conformed to 19 S.E.2d 1S5, 66 

Ga.App. 734—Ryals v. Atlantic 
Life Ins. Co., 192 S.E. 38, 184 Ga. 
556—Wilson v. Trustees of Union 
Theological Seminary in Virginia, 
1S4 S.E. 290, 1S1 Ga. 755—Taylor 
v. Cleghom Bros., 168 S.E. 773, 
176 Ga. 778—Kelley v. Collins & G. 

R. Co., 115 S.E. 67, 154 Ga. 698— 
Ham v. Preston, 109 S.E. 505, 152 
Ga. 244. 

Piel v. Snow’s Laundry & Dry 
Cleaning Co., 88 S.E.2d 628, 92 Ga. 
App. 411—Butler v. Rich’s, Inc., 
57 SE.2d 856, 81 GaApp. 109— 
Eubanks v. Taylor, 39 S.E.2d 449, 
74 Ga.App. 243—Atlanta Home 
Builders Co. v. Metropolitan Casu¬ 
alty Ins. Co., 175 S.E. 22, 49 Ga. 
App. 241—Morgan-Hi 11 Paving Co. 
v. Shanks, 164 S.E. 221, 45 GaApp. 
274—Haygood v. McDevitt, 148 S. 
E. 357, 39 GaApp. 647—Carpenter 
v. State, 141 S.E. 83, 37 GaApp. 
609—Sellers v. Tippins, 124 S.E. 
59, 32 GaApp. 494—Douglas v. 

Brooke. 101 S.E. 313, 24 Ga.App. 
515—Haley v. Block, 93 S.E. 148, 
20 Ga.App. 528—Muse v. Hall, 90 

S. E. 222. 18 Ga.App. 651. 

Hawaii.—Soon v. City and County of 

Honolulu, 32 Hawaii 19. 

Ind.—H. W. Johns-Manville Co. v. 
South Shore Mfg. Co., 123 N.E. 648, 
70 Ind.App. 484. 

Ky.—Savage v. Savage, 159 S.W.2d 
44, 2S9 Ky. 510. 

Me.—Bradford v. Davis, 56 A2d 68, 
143 Me. 124. 

Md.—Petite v. Homes, Inc., 41 A.2d 
71, 184 Md. 377—Baltimore Paint 
& Color Works v. Automotive Elec. 
& Parts Co., 195 A. 558, 173 Md. 
210 . 

Mass.—Hacking v. Co-ordinator of 
Emergency Relief Dept, of New 
Bedford, 48 N.E.2d 41, 313 Mass. 
413—Attwood v. New England 
Trust Co., 26 N.E.2d 376, 305 Mass. 
472—Herbert v. G. E. Lothrop The¬ 
atres Co., 173 N.E. 539, 273 Mass. 
462—Romanausky v. Skutulas, 154 
N.E. 856, 253 Mass. 190—Sullivan 
v. Roche, 153 N.E. 549, 257 Mass. 
166. 

Mich.—Walker v. Richter, 197 N.W. 
534, 226 Mich. 393. 

Mo.—Todd Land Corporation v. Cox, 
App., 137 S.W.2d 482. 

Mont.—Warren v. Warren, 261 P.2d 
364, 127 Mont. 259—Commercial 

Nat. Bank of Great Falls v. 
Thrasher, 201 P. 1009, 61 Mont. 
242. 


Neb.—Burke Lumber & Coal Co. v. 
Anderson, 76 N.W.2d 630, 162 Neb 
551—Scotts Bluff County v. Mc¬ 
Henry, 259 N.W. 754, 128 Neb. 613 
—Shaw v. Diers Bros. & Co., 245 
N.W. 419, 124 Neb. 119. 

Nev.—Mark well v. Gray, 265 P. 705 
50 Nev. 427, reheard 271 P. 337, 51 
Nev. 142. 

Or.—Goss v. State Industrial Acci¬ 
dent Commission, 12 P.2d 322, 140 
Or. 146—Hooton v. Jarman Chev¬ 
rolet Co., 293 P. 604, 135 Or. 269. 
Tenn.—State ex rel. Partin v. Dykes, 
83 S.W.2d 243, 169 Tenn. 100. 

Stafford v. Stafford, 1 Tenn.App. 
477. 

Tex.—Foster v. Bourgeois, Civ.App., 
253 S.W. 880, affirmed 259 S.W. 
917, 113 Tex. 489—Poole v. Pierce- 
Fordyce Oil Ass’n, Civ.App., 209 S. 
W. 706—Cottonniere v. White, 
Jackson & Co., Civ.App., 200 S.W. 
906—Pearce v. Supreme Lodge, 
Knights and Ladies of Honor, Civ. 
App., 190 S.W. 1156. 

Utah.—Schvaneveldt v. Clegg, 280 P. 
230, 74 Utah 427—McEwan v. An¬ 
derson, 167 P. 685, 50 Utah 317. 
Vt.—Notte v. Rutland R. Co., 23 A. 
2d 626, 112 Vt. 305—Beam v. Fish, 
172 A 617, 106 Vt. 219—Falzarano 
v. Demasso, 126 A 394, 98 Vt. 209 
—Sherwin v. Ladd, 113 A. 522, 95 
Vt. 187—Marshall Bros. v. Town 
of Canaan, 111 A 343, 94 Vt. 319. 
Va.—Virginia Home for Incurables 
v. Coleman, 178 S.E. 908, 164 Va. 
230. 

W.Va.—Given v. Diamond Shoe & 
Garment Co., 101 S.E. 153, 84 W. 
Va. 631. 

Wis.—Lauren v. Calvetti, 37 N.W. 2d 
839, 255 Wis. 121. 

WTyo.—Burnett v. Giblin, 267 P. 689, 
38 Wyo. 421. 

4 C.J. p 269 note 13. 

Statutory amendment increasing lim¬ 
it held valid 

Ga.—Gordy v. Dunwody, 83 S.E.2d 
7, 210 Ga. 810. 

Error to allow filing 
Where a writ of error to review 
the sustaining of a demurrer to de¬ 
fendant’s answer was dismissed be¬ 
cause no final judgment had been 
rendered, the trial court directed a 
verdict for plaintiff, and rendered 
judgment in its favor, and, on mo¬ 
tion of defendant, a copy of dis¬ 
missed bill of exceptions was filed as 
exceptions pendente lite, such excep¬ 
tions not having been filed within 
the time prescribed by statute, the 
allowance was error. 

Ga.—Campbell v. Southern Fertilizer 
& Chemical Co., 90 S.E. 982, 19 Ga. 
App. 71. 

A so-called “agreed statement of 
facts,” which in effect constitutes a 
bill of exceptions is unauthorized 
where it is signed by the parties and 
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I filed after the prescribed time for 
I filing a bill of exceptions, 
j va.—Owen v. Owen, 162 S.E. 46, 

I 157 Va. 580. 

j Piling proposed bill with judge is 
! equivalent to filing it with clerk of 
| court within court rule requiring 
bill of exceptions to be made up or 
lodged m office of clerk within nine¬ 
ty days after verdict or order on 
motion for new trial. 

Fla.—Zecca v. Pecora, 192 So. 464, 
141 Fla. 36—Schutt v. Lester, 192 
So. 461, 141 Fla. 40. 

Warning notice by clerk 

(1) Rule of court relating to pres¬ 
entation and allowance of bills of 
exceptions and providing that if 
within three months after filing, a 
bill of exceptions has not been al¬ 
lowed or disallowed, the clerk shall 
forthwith notify the parties inter¬ 
ested and the justice that unless 
within thirty days "thereafter,” or 
within such further time as may be 
allowed, an affidavit is filed with 
the clerk that exceptions have been 
presented, the bill of exceptions will 
be dismissed, means after the warn¬ 
ing notice and not after the end of 
the initial period of three months. 
Mass.—Lincoln Elec. Co. v. Sovren- 

sky, 26 N.E.2d 378, 305 Mass. 476. 

(2) Rule in no way attempts to 
cut down or limit the discretionary 
power given to the judge but was 
designed to supplement statute pro¬ 
viding that if excepting party does 
not present his exceptions for al¬ 
lowance within not less than three 
months after their filing as the court 
may determine to be reasonable, the 
court may order them dismissed, by 
providing for automatic dismissal by 
the clerk. 

Mass.—Attwood v. New England 
Trust Co., 26 N.E.2d 376, 305 Mass. 
472. 

Bills held timely 

Ga.—Boney v. Smallwood, 43 S.E.2d 
271, 202 Ga. 411—Nicholls v. 

Wheeler, 185 S.E. 800, 182 Ga. 502. 
Ind.—Indiana Service Corp. v. 

Schaefer, 199 N.E. 158, 101 Ind. 
App. 294. 

Mass.—Lincoln Elec. Co. v. Sovren- 
sky, 26 N.E.2d 378, 305 Mass. 476 
—IX. S. Fidelity & Guaranty Co. v. 
English Const Co., 20 N.E.2d 939, 
303 Mass. 105. 

Mo.—Moberly v. Watson, 102 S.W.2d 
886, 340 Mo. 820. 

Tex.—Walker Avenue Realty Co. v. 
Alaskan Fur Co., Civ.App., 123 S. 
W.2d 999. 

In Ohio 

(1) Where so provided by statute, 
in the case of an appeal taken on 
questions of law alone, bill must be 
filed within forty days after either 
overruling of motion for new trial 
or rendition of judgment 
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judge, 25 and noted thereon by him that it was 
“filed,” 26 and although one of the rulings com¬ 
plained of was interlocutory and was preserved by 
exceptions pendente lite and properly assigned in the 
bill of exceptions. 27 This rule applies because the 
bill of exceptions by not being presented and set¬ 
tled within the time fixed by statute is a nullity and 
constitutes no part of the record, 28 even though the 
delay was due to appellant's inability, without fault 
on his part, to obtain a bill within the time re¬ 
quired. 29 A cross bill of exceptions filed by defend¬ 
ant in error but not presented within the statutory 
period cannot be entertained as a main bill of ex¬ 
ceptions. 30 

A statute fixing the time after which a bill of ex¬ 
ceptions may not be filed has been held not to 


prescribe a time before which a bill may not be law¬ 
fully presented for settlement, 30 - 5 and the appellant 
may be given the choice of settling the bill either 
at the time of the adverse order or within a specified 
time after the final judgment. 30 - 10 Where so pro¬ 
vided by the statute, however, a bill of exceptions 
may not be allowed before the findings of fact have 
been prepared and filed. 30 - 15 A trial judge may not 
shorten the period for compiling and filing a bill 
of exceptions to a period less than that provided 
by court rules. 30 - 20 

Reasonable time. In the absence of a regulation, 
by statute or rule of court, as to the time when a 
bill is to be presented for settlement, it must be pre¬ 
sented within a reasonable time, 31 in the discretion 
of the trial judge, 32 which, in the absence of abuse 


Ohio.—Tenesy v. City of Cleveland, 
13 N.E.2d 122, 133 Ohio St. 251. 

Kocinski v. Patton, App., 115 N. 
E.2d 586—Golden v. Fogo, App., 86 
N.E.2d 471—Thacker v. Matthews, 
43 N.E.2d 108, 70 Ohio App. 314. 

(2) Where appeal is taken on 
questions of law and fact but re¬ 
tained on questions of law only, the 
court shall fix a time not exceeding 
thirty days for preparation and set¬ 
tlement of bill. 

Ohio.—Jones v. Garek, App., 136 N. 
E.2d 680—Univis Lens Co. v. Unit¬ 
ed Elec., Radio and Mach. Workers 
of America, C.I.O., 86 N.E.2d 331, 
84 Ohio App. 323—Wysong v. Bus- 
sard, 85 N.E.2d 595, 84 Ohio App. 
96—Bussard v. Kennedy, 85 N.E.2d 
533, 84 Ohio App. 95—Kohler v. 
Sears, Roebuck & Co., 84 N.E.2d 
520, 84 Ohio App. 98—Boblett v. 
Grube, App., 70 lST.E.2d 661, first 
case—Snouffer v. Bartlett, App., 
64 N.E.2d 848—Utz v. Rutmann, 
App., 60 N.E.2d 690—Magly v. Ma¬ 
sonic Temple Ass’n, App., 60 N.E. 
2d 502—Bowshier v. Williams, 
App., 52 N.E.2d 354—Malamanoff 
v. Silashki, App., 51 N.E.2d 422— 
Kocher v. Ricketts, 47 N.E.2d 657, 
71 Ohio App. 8—Hodapp v. Shell 
Oil Co., App., 40 N.E.2d 848- 
In re Roberts’ Estate, App., 36 N. 

E. 2d 429—Krause v. Henry, App., 
35 N.E.2d 169—Brainard Inv. Co. v. 

F. H. L. Corp., 9 N.E.2d 178, 55 
Ohio App. 127. 

(3) Such rule does not apply to 
cases appealed from the probate 
court to the common pleas court. 
Ohio.—Flowers v. Metcalf, 9 Ohio 

Supp. 199. 

(4) In certain circumstances, less 
than thirty days may be granted for 
settlement of bill. 

Ohio.—Spanable v. New York Cent. 
R. Co., App., 70 N.E.2d 233, first 
case—Olsen v. Watson, App., 60 
N.E.2d 621—Workman v. Republic 
Mut. Ins. Co., App., 53 N.E.2d 832. 


25. Ala.—Wrenn v. Baker, 73 So. 
756, 15 Ala.App. 434. 

Tenn.—State ex rel. Partin v. Dykes, 
83 S.W.2d 243, 169 Tenn. 100. 
W.Va.—Given v. Diamond Shoe & 
Garment Co., 101 S.E. 153, 84 W. 
Va. 631. 

4 C.J. p 270 note 14. 

26. Tenn.—State ex rel. Partin v. 
Dykes, 83 S.W.2d 243, 169 Tenn. 
100 . 

27. Ga.—Hannah v. Farmers’ & 
Merchants’ Bank, 179 S.E. 141, 50 
Ga.App. 563. 

4 C.J. p 269 note 13 [n]. 

28. Cal.—Anderson v. Anderson, 122 
P.2d 561, reheard 126 P.2d 614, 20 
C.2d 431. 

Neb.—Jones v. City of Chadron, 55 
N.W.2d 495, 156 Neb. 150. 

Tenn.—Ackerman v. Marable, 95 S. 
W.2d 1286, 20 Tenn.App. 141— 

Stafford v. Stafford, 1 Tenn.App. 
477. 

W.Va.—Given v. Diamond Shoe & 
Garment Co., 101 S.E. 153, 84 W. 
Va. 631. 

4 C.J. p 270 note 15. 

29. Tex.—London v. Crow, 102 S.W. 
177, 46 Tex.Civ.App. 190. 

4 C.J. p 270 note 16. 

30. Ga.—Hayden v. Varnadore, 78 
S.E.2d 1, 210 Ga. 124—Williams v. 
Ragsdale, 53 S.E.2d 339, 205 Ga. 
274. 

Attaway, for Use of Carmichael 
v. Dieckmann, 3 S.E.2d 758, 60 Ga. 
App. 276—Gilstrap v. Leith, 102 S. 
E. 169, 24 Ga.App. 720. 

30.5 Ohio.—Lutz v. Lutz, 60 N.E.2d 
67, 74 Ohio App. 517. 

Bill may be filed before decision 
Ohio.—Lutz v. Lutz, supra. 

30.10 Utah.—Stubbs v. Third Judi¬ 
cial District Court of Salt Lake 
County, 150 P.2d 783, 106 Utah 
539. 

Bight held permissive 

Right to have exceptions settled 
prior to entry of final judgment of 
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appealable order as authorized by 
statute is a permissive method only, 
and such privilege does not preclude 
waiting until after final judgment 
is entered. 

Utah.—Stubbs v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 
supra. 

30.15 Vt.—City of Montpelier v. 
Bennett, 125 A.2d 779. 

30.20 Fla.—Midcoast Inv. Co. v. 
Smith, 194 So. 222, 141 Fla. 826. 

31. Cal.—Flagg v. Puterbaugh, 32 
P. 863, 98 C. 134. 

4 C.J. p 271 note 21. 

Where no amendments proposed 

(1) Under statute providing that 
within 10 days after service of pro¬ 
posed bill of exceptions, adverse 
party may propose amendments 
thereto and serve the same or copy 
thereof on the adverse party, and 
“the proposed bill and amendments 
must within 10 days thereafter be 
presented by the party seeking the 
settlement of the bill to the judge 
who tried or heard the case on five 
days’ notice to adverse party,” where 
no amendments are proposed, bill of 
exceptions need not be presented to 
the court for settlement within ten 
days. 

Utah.—Parker v. Bamberger, 116 P. 
2d 425, 100 Utah 361. 

(2) There is no specific time for 
having bill of exceptions settled 
where no amendments are proposed, 
and bill settled fifteen days after 
service of proposed bill was within 
a reasonable time. 

Utah.—Johnson v. Johnson, 152 P. 
2d 426, 107 Utah 147. 

32. Cal.—Leeper v. Nielson, 137 P. 
2d 859, 58 C.A.2d 591. 

Or.—Sitton v. Goodwin, 248 P. 163, 
119 Or. 74, rehearing denied 249 
P. 362, 119 Or. 354—Che Gong v 
Stearns, 17 P. 871, 16 Or. 219. 

4 C.J. p 271 note 22. 
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thereof, will not be interfered with on appeal. 33 
The courts sometimes adopt by analogy the period 
of limitation prescribed for taking appeals. 34 The 
moving party, however, must proceed with dili¬ 
gence, 35 and the bill of exceptions cannot be pre¬ 
sented for settlement and signature after such a 
lapse of time as to render it probable that the facts 
and circumstances of the trial have lapsed from the 
mind of the trial judge, counsel, and parties, 36 un¬ 
less there is some minute or memorandum of the 
proceedings to guide the court. 37 

Where amendments are proposed to a bill of ex¬ 
ceptions and served on exceptant under some stat¬ 
utes the bill and amendments will not be considered 
unless they are presented to the judge within a cer¬ 
tain number of days, to allow a hearing and settle¬ 
ment on the proposed amendments; 38 but this pres¬ 
entation should not be made until after the pro¬ 


posed amendments have been filed, 39 and a failure to 
file proposed amendments within the time prescribed 
therefor may be excused where the excepting party 
has done some act to make the bill unavailable to 
his opponent. 40 If the bill of exceptions is re¬ 
turned to counsel for correction, it must be reten¬ 
dered in its corrected form for settlement within a 
reasonable time, 41 and the time for retendering is 
not automatically extended until the parties agree on 
the recitals of the bill. 41 - 5 

b. Rule or Order of Court as Affecting Statu¬ 
tory Limitation 

Where a statute prescribes a period of limitation for 
presenting and settling a bill of exceptions, it controls as 
against any rule or order of court reducing or interfering 
with the time prescribed. 

As a general rule, the time allowed by statute for 
presenting and settling a bill of exceptions may not 


33. Cal.—Wilson v. Superior Court 
of State of California, in and for 
Monterey County, 278 P. 440, 207 
C. 364. 

Leeper v. Nielson, 137 P.2d 859, 
58 C.A.2d 591—Howland v. How¬ 
land, 108 P.2d 41, 42 C.A.2d 4. 

4 C.J. p 271 note 23. 

If the trial court erroneously re¬ 
fuses to grant time to prepare a bill 
of exceptions, the appellate court 
may do so. 

Ark.—Wright v. E. O. Barnett Bros., 
194 S.W. 1026, 129 Ark. 102— 

Caughron v. State, 139 S.W. 315, 
99 Ark. 462. 

34. Wis.—Shafer v. Eau Claire, 81 
N.W. 409. 105 Wis. 239. 

35. Cal.—Wilson v. Superior Court 
of State of California in and for 
Monterey County, 278 P. 440, 207 
C. 364—Galbraith v. Lowe, 75 P. 
831, 142 C. 295. 

Leeper v. Nielson, 137 P.2d 859, 
58 C.A.2d 591—Howland v. How¬ 
land. 10S P.2d 41, 42 C.A.2d 4. 
Mass.—Graustein v. H. P. Hood & 
Sons, 200 N.E. 14, 293 Mass. 207. 

36. Or.—McElvain v. Bradshaw, 48 
P. 424, 30 Or. 569. 

4 C.J. p 271 note 26. 

37. Ill.—Dent v. Davison, 52 Ill. 109. 
Ind.—Firestone v. Firestone, 78 Ind. 

534. 

38. Cal.—Parry v. Campbell, 238 P. 
130, 72 C.A. 755—Poe v. Donley, 
215 P. 399, 61 C.A. 550—Hiestand 
v. West, 187 P. 967, 45 C.A. 441. 

Mont.—Commercial Nat. Bank of 
Great Falls v. Thrasher, 201 P. 
1009, 61 Mont 242. 

4 C.J. p 271 note 28. 

Presentation to clerk or judge 

(1) A provision that a proposed 
bill of exceptions and amendments 
must be presented within ten days 
after service of the proposed amend¬ 


ments to the judge who tried the 
case, upon five days’ notice to the 
adverse party, applies equally where 
the bill of exceptions and amend¬ 
ments thereto are presented to the 
clerk for the judge instead of to the 
judge personally. 

Cal.—Parry v. Campbell, 238 P. 130, 
72 C.A. 755. 

(2) Under statute relating to set¬ 
tlement of bills of exceptions, where 
amendments are proposed to bill 
which are not accepted, bill may be 
settled by presentation thereof with 
amendments within ten days after 
service of amendments and on five 
days' notice to adverse party or by 
delivery of proposed bill of excep¬ 
tions and amendments thereto to 
clerk, or by delivery of proposed bill 
of exceptions and amendments to 
judge. 

Mont.—Frisbee v. Coburn, 52 P.2d 
882, 101 Mont. 58. 

Statute not applicable 
A statute requiring presentation of 
the bill of exceptions with proposed 
amendments to the judge for settle¬ 
ment within a specified time does 
not apply where the parties prac¬ 
tically stipulate what the bill shall 
contain; as in such case the date 
of filing with the clerk is material 
and the date of signing by the judge 
immaterial. 

Utah.—Love v. St. Joseph Stock 
Yards Co., 169 P. 951, 51 Utah 
305. 

Bill held properly settled 

Bill of exceptions which was served 
within time on defendants and to 
which amendments proposed by de¬ 
fendants were unaccepted was prop¬ 
erly settled where proposed bill was 
filed with clerk by plaintiff and 
amendments thereto filed with clerk 
by defendants, notwithstanding date 
fixed for hearing on settlement was 
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not within ten-day statutory period 
immediately following service of 
amendments and on five days’ no¬ 
tice. 

Mont.—Frisbee v. Coburn, 52 P.2d 
882, 101 Mont. 58. 

39. U.S.—Meyer v. Kerrigan, C.C. 
A.Cal., 67 F.2d 599. 

As not “presentation” 

The mere delivery of a proposed 
bill to the judge pending the time 
allowed by law or by stipulation 
within which amendments might be 
proposed and before the same have 
been proposed, does not constitute 
a “presentation” of the bill to the 
judge for settlement, as, under such 
circumstances, he has no power to 
fix or designate a day for settlement 
or to settle it. 

Cal.—Harbaugh v. Lassen Irr. Co., 
142 P. 847, 24 C.A. 773. 

40. Ohio.—State ex rel. Prudential 
Ins. Co. of America v. Price, 186 
N.E. 885, 45 Ohio App. 209. 

41. Cal.—Houghton v. Riverside 
County Super. Ct., 128 C. 352, 60 P. 
972. 

Ga.—Walker v. Wood, 34 S.E. 559, 
109 Ga. 289. 

4 C.J. p 271 note 29. 

Belay held unreasonable 

(1) In general. 

Ga.—Salyard v. Salyard, 63 S.E. 2d 
398, 207 Ga. 619—-Turner v. Turn¬ 
er, 12 S.E.2d 633, 191 Ga. 123. 

(2) Eight months after amend¬ 
ments to the bill were served is not 
a reasonable time within which to 
present the proposed bill of excep¬ 
tions. 

Cal.—Buis v. Lindauer Corporation, 
3 P.2d 18, 116 C.A. 558. 

41.5 Ga.—Turner v. Turner, 12 S.E. 
2d 633, 191 Ga. 123. 
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be changed or shortened, to the exceptant’s prej¬ 
udice, by action of the trial court. 42 On the other 
hand, where the time is defined by a rule or order 
of court the trial judge may, at his discretion, dis¬ 
regard the rule or order and sign and settle the 
bill after its expiration, if within the time named in 
the statute, 43 and this rule applies notwithstanding 
a stipulation that the bill of exceptions is true and 
may be allowed and recorded. 44 If the bill of ex¬ 
ceptions is presented for allowance within the time 
allowed by statute, it is not necessary that there be 
an order by the court or judge allowing time there¬ 
for, 45 nor is the validity of the bill affected by the 
fact that it is filed after the time fixed by the trial 
judge. 46 

Where, however, a statutory limitation is not in¬ 


terfered with, a bill of exception is not entitled to 
consideration if it is not presented and settled within 
the time fixed by an order of court, 47 such as within 
the extended time fixed by the court, as discussed 
infra § 863. 

c. Compliance with Statutory Limitation Gen¬ 
erally 

Statutory provisions as to the time for tender and 
settlement of a bill are generally regarded as specific and 
mandatory and must be at least substantially complied 
with; but in some jurisdictions, the provisions are re¬ 
garded as directory and the court may exercise its discre¬ 
tion as to the time of settling and signing the bill. 

Statutory provisions as to time for presentation, 
settlement, and signature of a bill of exceptions are 
generally regarded as clear, specific, 47 - 50 mandatory 
and jurisdictional, 48 and their requirements may not 


42. Colo.—Blatt v. Blatt, 234 P. 162, 
77 Colo. 51. 

Ill,—Treishel v. McGill, 28 Ill.App. 
68 . 

Ky.—Roby v. Croan, 197 S.W. 456, 
177 Ky. 9. 

Wyo.—Fried v. Guiderson, 217 P. 

1087, 30 Wyo. 150. 

4 C.J. p 289 note 74. 

Bill of exceptions must be filed 
within the statutory time notwith¬ 
standing an order of the court grant¬ 
ing a longer time therefor. 

Tenn.— Chattanooga Dayton Bus 
Line v. Burney, 23 S.W.2d 669, 160 
Tenn. 294. 

43. U.S.—Howard v. Louisiana & A. 
Ry. Co., C.C.A.La., 49 F.2d 571. 

Mass.—Graustein v. H. P. Hood & 
Sons, 200 N.E. 14, 293 Mass. 207. 

4 C.J. P 271 notes 30, 31. 

44. Mo.—Thompson v. Schultz, 296 
S.W. 205, 222 Mo.App. 268. 

Stipulation in a certified record 
stating that the bill of exceptions is 
true and may be allowed and filed 
with the clerk of the appellate court 
and entered of record does not re¬ 
fer to or limit the time for filing 
the bill of exceptions so as to pre¬ 
clude the right to file the bill after 
the expiration of the time allowed 
by the trial court. 

Mo.—Thompson v. Schultz, supra. 

45. Ind.—Hayes Freight Lines, Inc. 
v. Oestricher, 68 N.E.2d 792, 117 
Ind.App. 143—Treesh v. De Veny, 
64 N.E.2d 41, 116 Ind.App. 305— 
Western Indemnity Co. v. David¬ 
son, 129 N.E. 860, 75 Ind.App. 77. 

Wyo.—Cook v. Bolduc, 158 P. 266, 24 
Wyo. 281. 

Party need not ask any time with¬ 
in which to present his bill of ex¬ 
ceptions if he desires to do so with¬ 
in the statutory period. 

Ky.—Dailey v. Lexington & E. Ry. 
Co., 203 S.W. 569, 180 Ky. 668. 


In time for incorporation in tran¬ 
script 

Ind.—Smith v. American Creosoting 
Co., 50 N.E.2d 915, 221 Ind. 613. 

Phillips v. Townsend, 56 N.E.2d 
856, 115 Ind.App. 273. 

46. Ark.—McConnell v. McCord, 281 
S.W. 384, 170 Ark. 839. 

Tex.—Daggett v. Farmers’ Nat. 
Bank, Civ.App., 259 S.W. 198, af¬ 
firmed Farmers’ Nat. Bank of Ste¬ 
phen ville v. Daggett, Com.App., 2 
S.W.2d 834. 

47- Ark.—Supreme Liberty Life Ins. 
Co. v. Parker, 47 S.W.2d 796, 185 
Ark. 1190. 

Colo.—Dickson v. Horn, 1 P.2d 96, 89 
Colo. 234. 

Tenn.—Stargel v. Stargel, 107 S.W. J 
2d 520, 21 Tenn.App. 193. 

Tex.—Camp v. Gourley, Civ.App., 201 
S.W. 671, error refused—Byrne v. 
Texas Lumber & Loan Co., Civ. 
App., 198 S.W. 600. 

Not exceeding defined limit 

Where the statute allows an ex¬ 
tension of time not exceeding a cer¬ 
tain defined limit, it does not au¬ 
thorize a filing of the bill after the 
time named in the order, although 
within the statutory limit. 

Ark.—Watson v. Watson, 14 S.W. 
622, 53 Ark. 415. 

47.50 Mont—Hutchinson v. Burton, 
247 P.2d 987, 126 Mont. 279. 

48. Ala.—Ex parte Hill, 89 So. 58, 
205 Ala. 631. 

Wofford Oil Co. v. City of Rus¬ 
sellville, 100 So. 304, 20 Ala.App. 
14—Boss Livery Co. v. Bailey, 85 
So. 572, 17 Ala.App. 418—Wrenn 
v. Baker, 73 So. 756, 15 Ala.App. 
434—Southern Ry. Co. v. Carroll, 
70 So. 984, 14 Ala.App. 374—Hart- 
selle v. Wilhite, 57 So. 129, 3 Ala. 
App. 612. 

Cal.—O’Brien v. Municipal Court of 
City of Los Angeles, Los Angeles 
County, 35 P.2d 395, 140 C.A. 362. 
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Ga.—Flynn v. Gunnels, 2 S.E.2d 728, 
60 Ga.App. 29—Gavant v. Berger, 
181 S.E. 210, 51 Ga.App. 628—Jen¬ 
kins v. Federal Life Ins. Co., 176 S. 
E. Ill, 49 Ga.App. 514—Breedlove 
v. Liberty Mut. Ins. Co., 168 S.E. 
91, 46 Ga.App. 465—Southern Bell 
Telephone & Telegraph Co. v. Free¬ 
man. 95 S.E. 740, 22 Ga.App. 166. 

Hawaii.—Soon v. City and County of 
Honolulu, 32 Hawaii 19. 

Ky.—Staton v. Washam, 197 S.W. 2d 
97. 303 Ky. 139—'Watlington v. Ka- 
sey, 188 S.W 2d 427, 300 Ky. 244— 
Nicholas v. Hook, 158 S.W.2d 971, 
289 Ky. 406—Feltner v. Smith, 143 
S.W. 2d 505, 283 Ky. 783—Ely’s 

Adm’r v. Louisville & N. R. Co., 125 
S.W.2d 742, 276 Ky. 815—Garrett v. 
Caldwell, 107 SAV.2d 297, 269 Ky. 
326—Clark v. Mason, 95 S.W.2d 292, 
264 Ky. 683—Nuckalls v. Illinois 
Cent. R. Co., 14 S.W.2d 157, 227 Ky. 
836—Baker v. Whittaker, 215 S.W. 
178, 185 Ky. 492. 

Mont.—Hutchinson v. Burton, 247 P. 
2d 987, 126 Mont. 279. 

Neb.—Neighbors & Danielson v. West 
Nebraska Methodist Hospital, 74 N. 
W.2d 854, 162 Neb. 33. 

Nev.—Baker v. Baker, 96 P.2d 200, 59 
Nev. 163. 

Ohio.—Pace v. Volk, 98 N.E. Ill, 85 
Ohio St. 413. 

Harlem Billiard & Meeting Club 
v. Board of Liauor Control of State, 
App., 107 N.E.2d 219—Armentrout 
v. Sterling, App., 104 N.E.2d 462— 
State ex rel. Dooley v. Gatterdam, 
App., 101 N.E.2d 787—Davis v. Da¬ 
vis, App., 90 N.E.2d 875—Amicon 
v. City Ry. Co., 87 N.E.2d 889, 86 
Ohio App. 186—Teegarden v. Tee- 
garden, 74 N.E.2d 859, first case, 80 
Ohio App. 79—Jarboe v. Working¬ 
men's Overall Supply Co., 22 N.E. 
2d 416, 60 Ohio App. 540—Brainard 
Inv. Co. v. F. H. L. Corp., 9 N.E. 2d 
178, 55 Ohio App. 127. 

Philippine.—Paez v. Berengeur- 6 
Philippine 521. 
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be waived.*® 5 Hence a strict, 49 ** 0 or at least a sub¬ 
stantial, 49 compliance with such provisions is gen¬ 
eral! v essentia! to the validity of the bill and to 
give the appellate court jurisdiction to review any 
ruling on the trial not arising out of the record 
proper, and the appeal may be dismissed for a 
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failure to comply therewith. 49 5 However, the re¬ 
quirements of some statutes or rules of court as to 
time are regarded as directory and not jurisdic¬ 
tional, and the court in settling, allowing, and sign¬ 
ing the bill may or may not insist on them, in its 
discretion; 50 but even though directory, the stat- 


R.I.—Stanton v. Hawkins, 103 A. 223, 
41 R.I 501. 

Tenn.—McLaughlin v. Broyles, 255 S. 
IV. 2d 1020, 36 Tenn.App. 301— 

Fletcher v. Russell, 177 S.W.2d 854, 
27 T'-nn.App. 44. 

Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. McCord, Civ.App., 199 
S W. 52C. 

Utah.—McEwan v. Anderson, 167 P. 
6S5, 50 Utah 317. 

Vt.—In re Towner’s Estate, 97 A. 2d 
538, 117 Vt. 554—Horicon v. Lang- 
lois" Estate, 52 A.2d 888, 115 Vt. 81 
—Beam v. Fish, 172 A. 617, 106 Vt. 
219. 

Va.—W. L. Lawrence & Son v. Mer¬ 
kel, 189 S.E. 162, 167 Va. 297—Vir¬ 
ginia Home for Incurables v. Cole¬ 
man. 178 S.E. 908, 164 Va. 230— 
Omohundro v. Palmer, 164 S.E. 541, 
15S Va. 693—Bragg v. Justis, 106 S. 
E. 335, 129 Va. 354. 

4 C.J. p 271 note 33. 

As limi tation on right to file 

“The statute fixing the time with¬ 
in which bills of exceptions must be 
filed is a limitation on the right to 
file them at all, and a restriction up¬ 
on the powers of the trial court 
The right to file them is given by 
statute, and the failure to file them 
within the time prescribed by law is 
not a mere form, but a part of the 
essence of the right conferred. . . 

The failure to file them in time is 
simply a failure to take advantage of 
a right conferred and, like other such 
rights, is visited with like penalties.” 
Va.—Kelly v. Trehy, 112 S.E. 757, 760, 
133 Va. 160. 

Effect of statute against appellate 
court striking bill 
A statute providing that the court 
on appeal shall not strike a bill of 
exceptions ex mero motu, does not 
take away the mandatory character 
of a statute requiring bills of ex¬ 
ception to be signed by the trial 
judge within ninety days from pres¬ 
entation, and does not confer on the 
reviewing court a discretion as to 
striking on proper motion, and when 
a bill is not seasonably signed the 
court will not inquire into the rea¬ 
sons for the delay. 

Ala.—Ex parte Hill, 89 So. 58, 205 
Ala. 631. 

Duty of court to fix time 

Statute providing that, whenever 
an appeal is taken on questions of 
law and fact and court of appeals 
determines that the case cannot be 
heard on the facts, where no bill of 
exceptions has been filed in the cause, 


the court shall fix the time, not to 
exceed thirty days, for preparation 
and settlement of bill of exceptions, 
is mandatory, and imposes a duty on 
the reviewing court to fix the time 
within which a bill of exceptions 
shall be filed if none has been filed. 
Ohio.—Bauer v. Grinstead, 50 N.E.2d 
334, 142 Ohio St. 56—Loos v. 

Wheeling & L. E. Ry. Co., 16 N.E. 
2d 467, 134 Ohio St. 321. 

Loewenstine v. Loewenstine, 42 
N.E.2d 1007, 69 Ohio App. 536. 

In Oregon 

(1) Statute requiring proposed bill 
of exceptions to be tendered to clerk 
of court within sixty days after en¬ 
try of judgment is mandatory and 
circuit court has no power to settle 
bill of exceptions which is not pre¬ 
sented to clerk within that time. 

Or.—Williams v. Ragan, 143 P.2d 209, 

174 Or. 328—Hart v. State Indus¬ 
trial Accident Commission, 38 P.2d 
698, 148 Or. 692. 

(2) Prior to amendment of the 
statute the trial court could exercise 
a reasonable discretion as to settling 
and allowing a bill of exceptions aft¬ 
er the expiration of the time therefor 
as limited by the statute before 
amended, or as limited by rules or or¬ 
ders of the trial court. 

Or.—Hooton v. Jarman Chevrolet Co., 
293 P. 604, 135 Or. 269—Pacific Fi¬ 
nance Corporation v. Ellithorpe, 
280 P. 658, 134 Or. 601—Darling- 
Singer Lumber Co. v. Oriental 
Nav. Co., 259 P. 420, 127 Or. 655 
—Weinstein v. Wheeler, 257 P. 20, 
127 Or. 406—John Deere Plow Co., 
of Moline v. Silver Mfg. Co., 216 
P. 743, 118 Or. 62. 

48.5 Neb.—Neighbors & Danielson v. 
West Nebraska Methodist Hospital, 
74 N.W.2d 854, 162 Neb. 33. 

48.10 Ohio.—Parrett ▼. Parrett, 

App., 60 N.E.2d 736. 

Wis.—In re Stanley’s Will, 280 N.W. 
685, 228 Wis. 530. 

49. Ala.—Southern Ry. Co. v. Wil¬ 
liams, 100 So. 203, 211 Ala. 235. 

Southern Ry. Co. v. Carroll, 70 
So. 984, 14 Ala.App. 374. 

Cal.—Williams v. Flinn & Treacy, 
214 P. 1024, 61 C.A. 352. 

Ga.—Blair v. Blair, 72 S.E.2d 288, 209 
Ga. 347—Fagan v. Morris Plan 
Bank of Georgia, 185 S.E. 325, 182 
Ga. 347—Wilson v. Trustees of Un¬ 
ion Theological Seminary in Vir¬ 
ginia, 184 S.E. 290, 181 Ga. 755- 
Smith v. Atlanta Gas-Light Co., 182 
S.E. 603, 181 Ga. 479—DuBose v. 
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DuBose, 117 S.E. 243, 155 Ga. 480— 
Kelley v. Collins & G. R. Co., 115 S. 
E. 67, 154 Ga. 698. 

Charles S. Martin Distributing 
Co. v. Mason & Dixon Motor Lines, 
86 S.E.2d 336, 91 Ga.App. 560— 
Delta Heating Co. v. General Cas. 
Co. of America, 84 S.E.2d 478, 90 
Ga.App. 784—Lockaby v. State, 198 
S.E. 826, 58 Ga.App. 439—Morgan 
v. Hutcheson, 123 S.E. 904, 32 Ga. 
App. 501—Baker v. State, 115 S.E. 
279, 29 Ga.App. 383. 

Ind.—Lengelsen v. McGregor, 67 N.E. 

524, 70 N.E. 248, 162 Ind. 258. 

Ky.—Warders v. Louisville & Nash¬ 
ville R. Co., 225 S.W.2d 98, 311 Ky. 
673. 

Mass.—Graustein v. H. P. Hood & 
Sons, 200 N.E. 14, 293 Mass. 207. 
Mont.—Frisbee v. Coburn, 52 P.2d 
882, 101 Mont. 58—Hoppin v. Lang, 
241 P. 636, 74 Mont. 558. 

Or.—Valley Concrete Pipe Co. v. City 
of Albany, 303 P.2d 503. 

R.I.—Union Fabrics Corp. v. Tilling- 
hast-Stiles Co., 199 A, 700, 61 R.I. 
32. 

Utah.—Fisher v. Bonneville Hotel Co., 
188 P. 856, 55 Utah 588, 12 A.L.R. 
255. 

Vt.—McKee v. Martin, 125 A.2d 804 
—In re Towner’s Estate, 97 A. 2d 
538, 117 Vt. 554—Horicon v. Lang- 
lois* Estate, 52 A.2d 888, 115 Vt. 81 
—Beam v. Fish, 172 A. 617, 106 Vt. 
219. 

Va.—Virginia Home for Incurables 
v. Coleman, 178 S.E. 908, 164 Va. 
230. 

Exceptions not reduced to writing 
Bill of exceptions could not be con¬ 
sidered when matters excepted to 
were not reduced to writing when 
exceptions were taken, and no time 
was then obtained to reduce matters 
to writing. 

Okl.—Mitchell v. Peerson, 66 P.2d 1, 
179 Okl. 521—Adams Royalty Co. 
v. Faulkner, 55 P.2d 1033, 176 Okl. 
423. 

49.5 Cal.—Miranda v. Miranda, 118 
P.2d 845, 47 C.A.2d 707. 

Md.—Baltimore Paint & Color Works 
v. Automotive Elec. & Parts Co., 
195 A. 558, 173 Md. 210. 

50. Fla.—Schutt v. Lester, 192 So. 
461, 141 Fla. 40. 

Md.—Pennsylvania R. Co. v. Reeley, 
16 A.2d 904, 179 Md. 35, certiorari 
denied Reeley v. Pennsylvania R. 
Co., 61 S.Ct. 828, 312 U.S. 706, 85 L. 
Ed. 1139—Baltimore Paint & Color 
Works v. Automotive Elec. & Parts 
Co., 195 A. 658, 173 Md. 210. 
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ute may not be disregarded, and the consequences 
of disobeying, not being prescribed, must be judicial¬ 
ly determined. 50 - 5 In some jurisdictions a bill of 
exceptions settled after the judgment roll is made 
up may be used to determine errors of law. 51 

It has been held that statutory provisions with 
respect to the time of filing the transcript and state¬ 
ment of facts have no application to bills of ex¬ 
ception; 52 nor does it follow from the fact that a 
writ of error may issue within a given period that 
a bill can likewise be settled within that time, un¬ 
less the statute and rules for extending time are 
complied with. 53 

Showing compliance . A statutory provision re¬ 
quiring the bill of exceptions or an indorsement 
thereon to state the true date of presenting it, has 
been held to be mandatory; 54 and generally the re¬ 
quirements as to the time of presenting and filing 
the bill are sufficiently complied with only where the 
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fact of such compliance affirmatively appears from 
the bill of exceptions, or from the entries thereon, 
or from the record; 55 and extraneous evidence is 
not admissible to show the date of presentation to 
the judge. 56 The timely signing of the bill may not 
ordinarily be supplied by a presumption; 57 but 
where the bill affirmatively recites that it was 
tendered within the period allowed by law, and the 
trial judge certifies it in the usual manner, and 
nothing to the contrary appears, it will be assumed 
in the appellate court that it was tendered in due 
time, 58 and, where it discloses that it was presented 
to the judge within the time for filing, it is suffi¬ 
cient although it was not filed or signed until after 
the expiration of such time. 59 

Rulings or acts within statute . A statute fixing 
the time for filing bills of exception in general ap¬ 
plies only to rulings of the court in the progress 
of the trial, 60 and is not applicable to bills taken to 
the court’s action after adjournment, such as to the 


Nev.—Lovelock Lands v. Lovelock 
Land & Development Co., 2 P.2d 
126, 54 Nev. 1. 

4 C.J. p 271 note 19. 

Rule of court that a party may 
within a given period tender a bill 
of exceptions is merely directory. 

Or.—Darling-Singer Lumber Co. v. 
Oriental Nav. Co. f 259 P. 420, 127 
Or. 655. 

“Shall” as being directory as to time 
In a statute providing that an ob¬ 
jection to bills of exceptions shall be 
heard and settled within five days, 
the word “shall” is directory as to 
the time designated, and mandatory 
as to the act required. 

Nev.—Lovelock Lands v. Lovelock 
Land & Development Co., 2 P.2d 
126, 54 Nev. 1. 

Tardy bill considered “in furtherance 
of justice” 

Fla.—Zecca v. Pecora, 192 So. 464, 141 
Fla. 36—Schutt v. Lester, 192 So. 
461, 141 Fla. 40. 

50.5 Md.—Baltimore Paint & Color 
Works v. Automotive Elec. & Parts 
Co., 195 A. 558, 173 Md. 210. 

51. Cal.—Caldwell v. Parks, 47 C. 
640. 

Idaho.—Bank of Commerce v. Ada 
County Abstract Co., 85 P. 919, 11 
Idaho 756. 

52. Tex.—Loeb v. Texas & N. O. R. 
Co., Civ.App., 186 S.W. 378. 

4 C.J. p 272 note 35. 

53. Mich.—Yerkes v. Antrim Cir¬ 
cuit Judge, 166 N.W. 976, 200 Mich. 
443. 

54. Ala.—Illinois Cent. R. Co. v. Po¬ 
sey, 101 So. 644, 212 Ala. 10—Box 
v. Southern Ry. Co., 64 So. 69, 184 
Ala. 598. 
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Ind.—Hoban v. South Bend Beverage 
& Ice Ass’n, 165 N.E. 444, 88 Ind. 
App. 643. 

55. Ala.—Driver v. Fitzpatrick, 98 
So. 468, 210 Ala. 500—Box v. South¬ 
ern R. Co., 64 So. 69, 184 Ala. 598. 

Tyson v. Jennings Produce Co., 
77 So. 986, 16 Ala.App. 374, certio¬ 
rari denied Ex parte Tyson, 77 So. 
993, 201 Ala. 331—Covey Cotton 
Oil Co. v. Bank of Ft. Gaines, 74 
So. 87, 15 Ala.App. 529, certiorari 
denied 75 So. 1003, 200 Ala. 695. 

Ga.—Harris v. Plains Mercantile Co., 
200 S.E. 241, 187 Ga. 337—Crawford 
v. Goodwin, 57 S.E. 240, 128 Ga. 134 
—Harris v. State, 43 S.E. 419, 117 
Ga. 13—Evans v. State, 38 S.E. 78, 
112 Ga. 763. 

Parrish v. Central of Georgia Ry. 
Co., 135 S.E. 762, 36 Ga.App. 133. 
Tenn.—Burkett v. Burkett, 245 S.W. 

2d 185, 193 Tenn. 165. 

Va.—Virginia Home for Incurables 
v. Coleman, 178 S.E. 908, 164 Va. 
230. 

4 C.J. p 272 note 38. 

Attested by signing 

The fact that the bill of exceptions 
was presented to the presiding judge 
within the time required is attested 
by the fact that it shows it was sign¬ 
ed by him within that period. 

Ala.—Brannan v. Sherry, 71 So. 106, 
195 Ala. 272. 

Entry on docket 

Where an entry of “exceptions filed 
and allowed” was made upon the 
docket of court with the consent of 
both parties before the close of term, 
the presentation of a bill of excep¬ 
tions will be construed to have been 
made upon the date of entry. 

Me.—Borneman v. Milliken, 106 A. 
345, 118 Me. 168. 
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Indorsement 

A bill of exceptions bearing an in¬ 
dorsement of a tender and offer for 
filing on the last day of term to which 
the time was extended is in time. 
Ky.—Charles v. McCoy, 295 S.W. 407, 
220 Ky. 439. 

Subsequent order reciting such 
facts and filing the bill as of the date 
when presented is sufficient. 

Ky.—Clark v. Wells-Elkhorn Coal Co., 
284 S.W. 91, 215 Ky. 128. 

Recital of date as controlling 

A statement in the exceptions that 
it was presented within the time pre¬ 
scribed by law must yield to the re¬ 
cital of the date therein showing 
presentation after the expiration of 
such time. 

Ga.—Proctor v. Statesboro Tobacco 
Warehouse Co., 157 S.E. 338, 42 Ga. 
App. 707. 

56. Ala.—Edinburgh-American Land 
Mortg. Co. v. Canterbury, 53 So. 
823, 169 Ala. 444. 

4 C.J. p 273 note 40. 

57. Ala.—Baker v. Georgia Cent. R. 
Co., 51 So. 796, 165 Ala. 466. 

4 C.J. p 272 note 39. 

58. Ga.—Pierce v. Powell, 4 S.E.2d 
192, 188 Ga. 481—Evans v. State, 
38 S.E. 78, 112 Ga. 763—Taliaferro 
v. Smiley, 37 S.E. 106, 112 Ga. 62. 

McCorkle v. Pullman Co., 5 S.E. 
2d 382, 60 Ga.App. 879—Parrish v. 
Central of Georgia Ry. Co., 135 S. 
E. 762, 36 Ga.App. 133. 

59. Ga.—Harris v. Abney, 68 S.E.2d 
577, 208 Ga. 588. 

Ind.—Zoilman v. Baltimore & O. S. W. 
R. Co., 121 N.E. 135, 70 Ind.App. 
395. 

60. Tex.—Senter v. Garland, Civ. 
App., 298 S.W. 614—Jefferson v. 
Williams, Civ.App., 286 S.W. 614. 
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omission" to file fact findings and legal conclusions 
as requested. 6x 

d. Time of Signing; Delay of Judge 

Although a bill of exceptions may by statute be re¬ 
quired to be signed within a prescribed period, generally 
where it has been tendered to the trial judge within the 
proper time it may be subsquently approved as of the date 
of presentation, and mere delay in signing may not 
prejudice the rights of appellant. 

A trial judge is under an obligation to sign a 
bill of exceptions which is presented to him within 
the prescribed time. 62 However, except in so far 
as the time for signing by the judge is prescribed 
by statute, as within a prescribed time after present¬ 
ment, 63 he need not settle, approve, and sign the bill 


on any particular day, but may retain it for exam¬ 
ination, at his reasonable convenience, until he is 
satisfied of its correctness, and then sign and enter 
his approval and settlement of it nunc pro tunc, as 
of the date of presentation, 64 and it has been held 
that it is the duty of the judge to regard the day 
the bill was presented to him as the date on which 
it should be -signed, sealed, and filed. 65 

Ordinarily, the rights of appellant or plaintiff in 
error will not be prejudiced by the judge's delay in 
actually signing the bill beyond the time allowed, 
even where the statute requires the bill to be signed 
and filed, as well as tendered, within the time 
designated, as in such case the maxim, Actus curiae 
neminem gravabit, applies. 66 This rule has been 


61. Tex.—Senter v. Garland, Civ. 
App. f 298 S.W. 614. 

Administrative duty 

A law fixing- the time within which 
hills of exception must be filed does 
not apply to the failure of the trial 
judge after adjournment to comply 
with an administrative duty connect¬ 
ed with the appeal of the case. 

Tex.—Jefferson v. Williams, Civ.App., 
286 S.W. 614. 

62. III.—People v. Lyle, 160 N.E. 
742, 329 Ill. 418. 

63. Ala.—Macertney v. Gwin, 119 So. 
238, 2.18 Ala. 529—U. S. Cast Iron 
Pipe & Foundry Co. v. Williams, 
104 So. 28, 213 Ala. 115—Lusk v. 
Champion Register Co., 79 So. 16, 
201 Ala. 596. 

Odum v. Coldwell, 105 So. 398, 21 
Ala.App. 74. 

Md.—Petite v. Homes, Inc., 41 A.2d 
71, 184 Md. 377. 

Vt.—Haven v. Ward’s Estate, 114 A. 
2d 413, 118 Vt. 501. 

W.Va.—Davis v. Phillips, 83 S.E.2d 
699. 

Statute existing at time of appeal 
A bill of exceptions, presented aft¬ 
er a statute became effective, requir¬ 
ing such bill to be signed within six¬ 
ty days after presentation will be 
stricken when not signed in time, al¬ 
though the judgment was rendered 
before such statute became effective, 
under the rule making remedy by ap¬ 
peal distinctive, and governed by the 
statute at time appeal is taken. 

Ala.—Odum v. Coldwell, 105 So. 398, 
21 Ala.App. 74. 

64. Ark.—Wann v. Reading Co., 108 
S.W.2d 899, 194 Ark. 541. 

Cal.—Jansson v. National S. S. Co., 
208 P. 90, 189 C. 187. 

Fla.—State v. Cornelius, 129 So. 752, 
100 Fla. 292—Kidd v. City of Jack¬ 
sonville, 128 So. 31, 99 Fla. 1023— 
Glasser v. Hackett, 20 So. 532, 37 
Fla. 358. 

Ga.—Atlanta Home Builders Co. v. 
Metropolitan Casualty Ins. Co., 175 
S.E. 22, 49 Ga.App. 241. 


t Ill.—Sullivan v. W T illiam Ohlhaver 
j Co., 126 N.E. 191, 291 Ill. 359—La 
Salle Opera House Co. v. La Salle 
Amusement Co., 124 N.E. 454, 289 
Ill. 194—City of Lake Forest v. 
Buckley, 114 N.E. 572, 276 Ill. 38- 
People v. Windes, 113 N.E. 949, 275 
Ill. 108. 

Paulsen v. McAvoy Brewing Co., 
226 Ill.App. 605—Woodbury v. Con¬ 
tinental Casualty Co., 198 Ill.App. 
560. 

4 C.J. p 272 note 37, p. 296 note 39. 

Order of the trial judge allowing 
himself a specified number of days to 
settle a bill of exceptions is immate¬ 
rial. 

Fla.—Kidd v. City of Jacksonville, 
128 So. 31. 99 Fla. 1023. 

Reasonable time to examine 

While the trial judge must give 
prompt diligence and faithful atten¬ 
tion to exceptions tendered within 
the time prescribed, and, if reason¬ 
able, properly sign them within that 
time, he cannot be required to act 
blindly, and sign exceptions which he 
has had no fair opportunity to ex¬ 
amine, if such a course be necessary 
to allow his signature within the 
statutory period, and counsel must 
allow the judge so much of the stat¬ 
utory period within which the bill 
must be signed as is necessary under 
the circumstances to enable the judge 
to examine, correct, if necessary, and 
sign the exceptions. 

Va.—Portner v. Portner’s Ex’rs, 112 
S.E. 762, 133 Va. 25. 

When presented to another judge 
Where a bill of exceptions was 
presented within the proper time to 
a judge other than the presiding 
judge, without any showing that due 
diligence had been used to present it 
to the trial judge, or any statement 
by the trial judge as to why it was 
not presented to him within the prop¬ 
er time, it cannot be signed by the 
trial judge nunc pro tunc as of the 
time it was presented to the other 
judge. 


Ill.—Schwartz v. Brinks Chicago City 
Express Co., 198 Ill.App. 381. 

65. Ill.—Madden v. City of Chicago, 
119 N.E. 60, 283 Ill. 165—City of 
Lake Forest v. Buckley, 114 N.E. 
572, 276 Ill. 38. 

Mulligan v. Andel, 245 Ill.App. 
132. 

Dating bill 

The trial judge should date the bill 
of exceptions, upon signing it, as of 
the date when it was presented, and 
an order should be procured direct¬ 
ing that it be filed as of that date; 
but at most a failure to follow such 
practice is merely an irregularity, and 
does not render the bill void. 

Ill-—City of Lake Forest v. Buckley, 
114 N.E. 572, 276 Ill. 38. 

4 C.J. p 296 note 39 [a]. 

66. Ark.—Wright v. E. O. Barnett 
Bros., 194 S.W. 1026, 129 Ark. 102. 

Cal.—Jansson v. National S. S. Co., 
208 P. 90, 189 C. 187. 

D.C.—District of Columbia v. Black¬ 
man, 32 App.D.C. 32. 

Ill.—City of East St. Louis v. Vogel, 
114 N.E. 941, 276 Ill. 490. 

Corbly v. Corbly, 202 Ill.App. 469. 
Ky.—Pack v. Feuchtenberger, 22 S.W. 
2d 914, 232 Ky. 267. 

Md.—Ellegood v. Robinson, 118 A. 
204, 141 Md. 56—Adkins v. Hast¬ 
ings, 114 A. 288, 138 Md. 454. 

4 C.J. p 272 note 36, p 295 note 38. 
Court requesting amendment 
A bill of exceptions properly pre¬ 
sented but not settled within the time 
provided by statute could be consid¬ 
ered, where the delay was caused by 
the court’s requesting the attorney 
to amend it. 

Cal.—Hertter v. Addis, 265 P. 298, 89 
C.A. 160. 

Failure of order to show intention, to 
delay 

Where a party tenders his bill of 
exceptions within the allowed time, 
he has done all that he is required to 
do, and, if the court takes time in the 
consideration of the bill, the party 
tendering it is not prejudiced, be- 
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held to apply where the delay is unavoidable, 6 6 - 5 
and the lapse of time is not unreasonable, 66 - 10 as 
where the delay in settlement and signing is caused 
by a controversy between the parties as to what the 
bill shall contain, 67 or by counsel for appellee, 68 
but not where the delay in signing is due solely to 
the fault of appellant’s counsel. 69 

After expiration of limitation. Ordinarily the 
trial judge has no authority to receive and sign 
and settle a bill of exceptions after the time there¬ 
for, as fixed by statute or rule of court, has expired, 
and may properly refuse to settle and sign a bill 
presented after such time, 70 even though the liti¬ 
gants consent; 70 - 5 and if he does sign and settle it 
after such time, the bill cannot be considered on 
appeal, 71 and may be stricken, as discussed infra 
§ 905. 


APPEAL & ERROR § 853 

Showing of time of approval and signing . The 
time when the bill was approved and signed should 
be made manifest, 72 as being within the time al¬ 
lowed by law and the court, 72 - 5 although if signed 
there is a presumption that it was signed in time. 73 
It has also been held that the date of signing is 
prima facie the date of presentation, where nothing 
in the bill of exceptions shows the contrary; 74 but 
on the other hand it has been held that a bill of ex¬ 
ceptions purports to be signed at the time the ex¬ 
ception is taken, whether it is presented then or 
afterward. 75 

Signing before appeal. The fact that a bill of 
exceptions was signed before the appeal was taken 
is immaterial. 76 


cause the court order reciting that 
the bill was tendered fails also to 
state that the court is going to take 
time to consider the bill. 

Ky.—Pack v. Feuchtenberger, 22 S. 

W.2d 914, 232 Ky. 267. 

Indorsement of extension 
Where a judge through mistake or 
forgetfulness fails to make an in¬ 
dorsement upon a bill of extension of 
time for signing within the initial 
period allowed therefor, his subse¬ 
quent indorsement of the extension 
and signing of the bill within the ex¬ 
tended period is sufficient. 

Ohio.—Cincinnati Street Railway Co. 

v. McBee, 4 Ohio N.P..N.S., 13. 

66.5 Ohio.—Kocher v. Ricketts, App., 
49 N.E.2d 85. 

Absence of trial judge 

Where entry was filed on July 28, 
and intervener was granted thirty 
days for preparation and settlement 
of a bill of exceptions, and filed on 
August 6 a purported bill, which 
was not settled and signed by the 
trial judge, due to his absence, un¬ 
til some time later, and bill was 
again filed on September 17, bill was 
timely filed. 

Ohio.—Bettman v. Northern Ins. Co. 
of Moscow, 16 N.E.2d 472, 134 Ohio 
St. 341. 

66.10 Ga.—Wheeler v. Layman 
Foundation, 3 S.E.2d 645, 188 Ga. 
267. 

67. Md.—Hall v. Albertie, 118 A. 
189, 140 Md. 673. 

Va.—Lancaster v. Stokes, 89 S.E. 85, 
119 Va. 149. 

68. Ill.—Provident Sav. L. Assur. 
Soc. v. King, 117 Ill.App. 556, af¬ 
firmed 75 N.E. 166, 216 Ill. 416. 

69. Tex.—Maury v. Keller, Civ.App., 
53 S.W. 59. 

4 C.J. p 296 note 41. 

Delay in requesting signature 
Where a defendant, after present¬ 


ing a bill of exceptions to the judge, 
waited until the expiration of the 
time for filing before requesting the 
court to sign it, the bill not having 
been filed in time, there is nothing 
to review on appeal. 

Ark.—Wright v. E. O. Barnett Bros., 
194 S.W. 1026, 129 Ark. 102. 

70. Ala.—King v. Hill, etc., Co., 51 
So. 15, 163 Ala. 422. 

Cal.—O'Brien v. Municipal Court of 
City of Los Angeles, Los Angeles 
County, 35 P.2d 395, 140 C.A. 362. 
Ga.—Blumenfeld v. Freeman, 145 S. 

E. 495, 38 Ga.App. 694. 

Ill.—People ex rel. McDonough v. Ja- 
recki, 185 N.E. 570, 352 Ill. 207. 

People v. Brewerton Coal Co., 253 
Ill.App. 414—Davis v. Wirth, 249 
Ill.App. 544. 

Ky.—Harlow v. Hamilton, 224 S.W. 
2d 162, 311 Ky. 354. 

Mass.—Barnard Mfg. Co. v. Eugen C. 
Andres Co., 125 N.E. 170, 234 Mass. 
148. 

Mich.—Alba Marketing Ass'n v. Gil¬ 
bert, 207 N.W. 14, 233 Mich. 523— 
Terkes v. Antrim Circuit Judge, 
166 N.W. 976, 200 Mich. 443. 

Neb.—Lincoln Land Co. v. Common¬ 
wealth Oil Co., 192 N.W. 219, 109 
Neb. 652. 

N.M.—Roberson v. Citizens’ Lumber 
Co., 190 P. 353, 26 N.M. 171. 

Or.—Valley Concrete Pipe Co. v. City 
of Albany, 303 P.2d 503. 

Va.—Bragg v. Justus, 106 S.E. 335, 
129 Va. 354. 

W.Va.—Grottendick v. Webber, 61 S. 
E.2d 854, 134 W.Va. 798—Crowe v. 
Corporation of Charles Town, 57 S. 
E. 330, 62 W.Va. 91. 

4 C.J. p 269 note 13. 

Power not created by order nunc pro 
tunc 

Md.—Petite v. Homes, Inc., 41 A.2d 
71, 184 Md. 377. 

70.5 W.Va.—Grottendick v. Webber, 
61 S.E.2d 854, 134 W.Va. 798— 
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Crowe v. Corporation of Charles 
Town, 57 S.E. 330, 62 W.Va. 91. 

71. Va.—Anderson v. Com., 54 S.E. 
305, 105 Va. 533. 

72. Ala.—Baker v. Georgia Cent. R. 
Co., 51 So. 796, 165 Ala. 466. 

Tenn.—Central Produce Co. v. Gener¬ 
al Cab Co. of Nashville, 129 S.W.2d 
1117, 23 Tenn.App. 209. 

Prom order book or bill 

The court may, but is not required 
to, enter an order showing that cer¬ 
tificates or bills of exceptions have 
been tendered to and signed by the 
judge, but it is sufficient if it ap¬ 
pears from the order book or the cer¬ 
tificate or bill of exception that the 
date on which the judge affixed his 
signature was within the time re¬ 
quired by law. 

Va.—Virginia Hardwood Lumber Co. 
v. Hughes, 124 S.E. 283, 140 Va. 
249. 

72.5 Tenn.—Central Produce Co. v. 
General Cab Co. of Nashville, 129 
S.W.2d 1117, 23 Tenn.App. 209. 

Bill held insufficient 

Alleged bill of exceptions signed 
by trial judge and by clerk of the 
court and bearing indorsement “filed 
July 12, 1938,” which date was with¬ 
in the time allowed by the court for 
the filing of a bill of exceptions, was 
insufficient to sustain appeal because 
not showing that alleged bill of ex¬ 
ceptions was authenticated by the 
trial judge within the time allowed. 
Tenn.—Central Produce Co. v. Gener¬ 
al Cab Co. of Nashville, supra. 

73. Ohio.—Cincinnati Street Railway 
Co. v. McBee, 4 Ohio N.P.,N.S., 13. 

4 C.J. p 296 note 43. 

74. Ind.—Surber v. Mayfield, 60 N.E. 
7, 156 Ind. 375. 

75. Ill.—City of Lake Forest v. 
Buckley, 114 N.E. 572, 276 Ill. 38. 

76. Ala.—W. F. Covington & Co. v. 
Sewell, 76 So. 318, 200 Ala. 402. 
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§ 854. After Expiration of Time for Appeal 

Since statutes fixing the time for appeal ordinarily 
are inapplicable to bills of exceptions, a bill of exceptions 
may be settled after the time for appeal has expired, if 
the appeal has been taken within the proper time. 

A statute fixing the time for taking or perfecting 
an appeal does not apply to bills of exceptions, 77 
and in the absence of mandatory limitation of the 
time by statute, the court has power on a good 
cause shown, to settle a bill of exceptions after ex¬ 
piration of the time allowed for appeal, without any 
stipulation of the parties, if the appeal has been 
taken within such time, 78 or a proper extension of 
time has been made. 79 The court, however, will 
not perform the useless function of settling a bill of 
exceptions after the time for appeal has expired, 
where no appeal has been taken within the time 
fixed by law. SQ 

§ 855. After Perfection of Appeal 

In the absence of a statutory limitation, a bill of 
exceptions may be settled and signed after an appeal 
has been taken or writ of error sued out, or even 


after the appeal has been dismissed, as considered 
supra § 606. 

Examine Pocket Parts for later cases. 

> 

' § 856. At Trial Term or Time Then Granted 

a. In general 

b. Under extraordinary circumstances 
a. In General 

Unless otherwise provided by statute or rule of court, 
a bill of exceptions should be presented and settled at the 
trial term at which the judgment is rendered, unless the 
time therefor is lawfully extended by consent or agree- 
; ment of the parties; and if filed and signed after the 
term, the bill is a nullity and will not be considered on 
appeal. 

Generally, in the absence of contrary provision 
of statute or rule of court, a bill of exceptions 
should be presented to the trial judge and settled 
and signed during the term of court at which the 
trial was had and judgment rendered, 81 although 
a party is not entitled as a matter of right to the 
whole of the term in which to present his bill. 81 - 5 
The time may be extended, however, by consent or 
agreement of the respective parties, 82 special rule 
or order of court, 83 or under the provisions of a 


77. U.S.—Rieke Metal Products Co. 
v. Finney, C.C.A.Ind., 70 F.2d 509. 

Ohio.—Tenesy v. City of Cleveland, 
13 N.E.2d 122, 133 Ohio St. 251. 
Tenn.—Allison v. Allison, 193 S.W.2d 
476, 29 Tenn.App. 99. 

78. Wis.—Eskelinen v. Northwestern 
Casualty & Surety Co., 230 N.W. 
33, 202 Wis. 100—Behnke v. Kroen- 
ing, 182 N.W. 837, 174 Wis. 224. 

4 C.J. p 271 note 25, p. 273 note 45. 

79. Wis.—Behnke v. Kroening, supra. 

80. Wis.—Eskelinen v. Northwestern 
Casualty & Surety Co., 230 N.W. 
33, 202 Wis. 100. 

81. Ark.—Elvina v. Morrow, 162 S. 
W.2d 892, 204 Ark. 456. 

Fla.—Maule Ojus Rock Co. v. Lump¬ 
kin, 144 So. 405, 107 Fla. 263—State 
v. Merritt, 99 So. 230, 86 Fla. 164. 
Ill.—People ex rel. McDonough v. 
Jarecki, 185 N.E. 570, 352 Ill. 207— 
Armstrong v. Wilkinson, 179 N.E. 
97, 346 Ill. 322—People v. May, 114 
N.E. 685, 276 Ill. 332—Richter v. 
Chicago & E. R. Co., 113 N.E. 153, 
273 Ill. 625. 

People v. Wang, 275 Ill.App. 609 
—Weber v. Sneeringer, 247 Ill.App. 
294. 

Ky.—Wilson v. Louisville & N. R 
Co., 77 S.W.2d 416, 257 Ky. 144— 
Roby v. Croan, 197 S.W. 456, 177 
Ky. 9. 

Kentucky Cent. R. Co. v. Wells, 
2 Ky.L. 60, 10 Ky.Op. 922. 

Me.—Carey v. Bourque-Lanigan Post 
No. 5, The American Legion, 102 A. 
2d 860, 149 Me. 390—Bradford v. 


Davis, 56 A.2d 68, 143 Me. 124—Wa- 
terville Realty Corp. v. City of 
Eastport, 8 A.2d 898, 136 Me. 309. 
Md.—Morgan v. Toot, 35 A.2d 641, 182 
Md. 601—Nicholson v. Walters, 137 
A. 357, 153 Md. 16—Ray v. Morse, 
118 A. 62, 140 Md. 529—Wegefarth 
v. Weissner, 106 A. 854, 132 Md. 
595. 

Mo.—Dalton v. Simpson, 193 S.W. 
546, 270 Mo. 287. 

Okl.—Griggs v. Reeser Motor Co., 16 
P.2d 252, 159 Okl. 279—Thompson 
v. Stevens, 175 P. 742, 73 Okl. 215. 
Tenn.—National Refining Co. v. Lit¬ 
tlefield, 223 S.W. 140, 142 Tenn. 689. 
Tex.—St. Louis, B. & M. Ry. Co. v. 

Webber, 210 S.W. 677, 109 Tex. 383. 
Wyo.—International Harvester Co. v. 
Jackson Lumber Co., 170 P. 6, 25 
Wyo. 367. 

4 C.J. p 273 note 48. 

Rule held mandatory 
Ky.—Harlow v. Hamilton, 22 4 S.W.2d 
162, 311 Ky. 354. 

Bay certain 

(1) Appellant must file his bill of 
exceptions at the term during which 
the judgment appealed from was 
rendered or ask during such term 
for time to prepare and file bill on a 
certain day of the following term. 
Ky.—Wilson v. Louisville & N. R 

Co., 77 S.W.2d 416, 257 Ky. 144. 

(2) Day certain should have been 
set for filing of bill of exceptions. 
Ky.—Barrett v. Vander-Meulen, 94 

S.W.2d 983, 264 Ky. 441. 
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Rule not applicable to appeal In con¬ 
demnation proceeding 

Md.—Humphrey v. Tabler, 2 A.2d 668, 
175 Md. 498. 

81.5 Tenn.—Stargel v. Stargel, 107 
S.W. 2d 520, 21 Tenn.App. 193. 

82. Me.—Carey v. Bourque-Lanigan 
Post No. 5 The American Legion, 
102 A.2d 860, 149 Me. 390—Brad¬ 
ford v. Davis, 56 A.2d 68, 143 Me. 
124. 

Md.—Nicholson v. Walters, 137 A. 
357, 153 Md. 16—Ray v. Morse, 118 
A. 62, 140 Md. 529. 

4 C.J. p 275 note 49. 

83. Ark.—Elvins v. Morrow, 162 S. 
W.2d 892, 204 Ark. 456. 

Fla.—Lanier v. Shayne, 95 So. 617, 
85 Fla. 212. 

Ill-—Taylorville Sanitary Dist. v. 
Nelson, 166 N.E. 60, 334 Ill. 510. 

Ind.—City of Muncie v. Bennett, 183 
N.E. 911, 95 Ind.App. 548. 

Ky.—Harlow v. Hamilton, 224 S.W. 
2d 162, 311 Ky. 354. 

Me.—Bradford v. Davis, 56 A. 2d 68, 
143 Me. 124. 

Md.—Morgan v. Toot, 35 A. 2d 641, 182 
Md. 601—Nicholson v. Walters, 137 
A. 357, 153 Md. 16—Ray v. Morse, 
118 A. 62, 140 Md. 529. 

Okl.—Godfrey v. F. D. Bearley Lum¬ 
ber Co., 43 P.2d 478, 171 Okl. 425. 

Philippine.—Gomez Garcia v. Hipoli- 
to, 2 Philippine 732. 

Tenn.—Stargel v. Stargel, 107 S.W.2d 
520, 21 Tenn.App. 193. 

4 C.J. p 250 note 42, p 275 note 50. 
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statute, 84 which provisions will be strictly construed 
and not extended beyond their plain terms. 85 The 
rule requiring presentation of the bill during the 
trial term applies to special as well as to general 
terms, 86 and applies although the ruling or order 
of the court objected to is not final and appeal- 
able. 87 

After the expiration of the trial term, whether by 
adjournment or otherwise, 88 unless the term or 
time has been extended, the trial court is generally 
without authority, in the absence of a permissive 
statute or the express agreement or consent of the 
parties, 89 and even though there has been a previous 
order or agreement of the parties, 90 either to sign 


and allow the bill 91 or, as discussed infra § 862, to 
extend the time therefor. If filed and signed under 
such circumstances after the term, the bill is a 
nullity and will not be considered on appeal. 92 In 
many jurisdictions, however, statutes exist which 
allow the bill to be presented and signed within a 
specified period after the adjournment of the 
term, 93 or it is left to the discretion of the trial 
court, 94 and, accordingly, a bill may be signed after 
the adjournment of the term if within the time 
fixed by law or order of court. 95 

Correction nunc pro tunc. The court may not, 
after the expiration of the term, correct the record 
nunc pro tunc as to the time of filing of the bill of 


84. Mo.—State ex inf. Conkling ex 
rel. Hendricks v. Sweaney, 195 S. 
W. 714, 270 Mo. 685. 

Philippine.—Gomez Garcia v. Hipoli- 
to, 2 Philippine 732. 

4 C.J. p 276 note 51. 

Before serving* abstract of record 
Under a statute providing: that a 
bill of exceptions may be filed at any 
time before appellant is required to 
serve his abstract of record, it is not 
a necessary prerequisite to the right 
to file a bill of exceptions that the 
trial court make an order during the 
term granting leave to thereafter 
file the same, but such bill may be 
filed at any time before the parties 
are required to serve their abstract 
of record. 

Mo.—State ex inf. Conkling ex rel. 
Hendricks v. Sweaney, 195 S.W. 
714, 270 Mo. 685. 

85. Ind.—Lengelsen v. McGregor, 67 
N.E. 524, 70 N.E. 248, 162 Ind. 258. 

Tex.—Smith v. Texas Power & Light 
Co., Civ.App., 206 S.W. 119. 

4 C.J. p 276 note 52. 

Misconduct of jury 
Statute giving time beyond the 
term in which to prepare and file a 
bill of exceptions does not apply to 
testimony taken on a motion for new 
trial for misconduct of the jury, 
which must be preserved by a bill of 
exceptions filed in term time. 

Tex.—Smith v. Texas Power & Light 
Co., supra. 

86. Fla.—Lanier v. Shayne, 95 So. 
617, 85 Fla. 212. 

Tenn.—Miller v. Louisville, etc., R. 
Co., 1 Tenn.Civ.App. 88. 

87. Ill.—Franklin Park v. Franklin, 
81 N.E. 1132, 228 Ill. 591. 

Exceptions at an interlocutory tri¬ 
al, to be available, must be filed at 
the term at which they are taken, al¬ 
though an appeal does not lie until 
final judgment. 

Mo.—Richardson v. Schuyler County 
Agricultural, etc., Assoc., 57 S.W. 
117, 156 Mo. 407. 


88. Ill.—Taylorville Sanitary Dist. 
v. Nelson, 166 N.E. 60, 334 Ill. 510. 

4 C.J. p 276 note 55. 

89. Me.—Bradford v. Davis, 56 A.2d 
68, 143 Me. 124. 

Md.—Nicholson v. Walters, 137 A. 
357, 153 Md. 16. 

Okl.—Godfrey v. F. D. Bearley Lum¬ 
ber Co., 43 P.2d 478, 171 Okl. 425. 
4 C.J. p 276 note 56. 

90. Tenn.—Ballard v. Nashville, etc., 

R. Co., 28 S.W. 1088, 94 Tenn. 205. 
W.Va.—Crowe v. Corporation of 

Charles Town, 57 S.E. 330, 62 W. 
Va. 91, 13 Ann.Cas. 1110. 

91. Ark.—Criner v. Criner, 233 S.W. 
2d 393, 217 Ark..722. 

Ill.—Taylorville Sanitary Dist. v. 

Nelson, 166 N.E. 60, 334 Ill. 510. 

Me.—Waterville Realty Corp. v. City 
of Eastport, 8 A.2d 898, 136 Me. 309. 
4 C.J. p 250 note 41, p 276 note 57. 

92. Ark.—Elvins v. Morrow, 162 S. 
W.2d 892, 204 Ark. 456. 

Fla.—State v. Merritt, 99 So. 230, 86 
Fla. 164. 

Ill.—Kimber v. Kimber, 148 N.E. 293, 
317 Ill. 561. 

Ky.—Clark v. Mason, 95 S.W. 2d 292, 
264 Ky. 683. 

Md.—Nicholson v. Walters, 137 A. 
357, 153 Md. 16. 

Okl.—Godfrey v. F. D. Bearley Lum¬ 
ber Co., 43 P.2d 478, 171 Okl. 425— 
Roddy v. Lambard-Hart Loan Co., 
19 P.2d 569, 162 Okl. 241—Leftwich 
v. Marks, 224 P. 536, 98 Okl. 117. 
Tenn.—State v. Mayo, 8 S.W. 2d 477, 
157 Tenn. 339. 

Tex.—St. Louis, B. & M. R. Co. v. 

Webber, 210 S.W. 677, 109 Tex. 383. 
Va.—Anderson v. Commonwealth, 54 

S. E. 305, 105 Va. 533. 

4 C.J. p 277 note 58. 

Where no time is asked or granted 
for reducing exceptions to writing at 
the time the decision excepted to is 
made, there is no authority for sign¬ 
ing and allowing a bill of exceptions 
and making it a part of the record 
proper after the expiration of the 
term, and a bill so signed is a nul¬ 
lity and will not be considered on ap¬ 
peal. 


Okl.—Leftwich v. Marks, 224 P. 536, 
98 Okl. 117—Thompson v. Stevens, 
175 P. 742, 73 Okl. 215. 

93. Ga.—Smith v. Atlanta Gas-Light 
Co., 182 S.E. 603, 181 Ga. 479. 

Philippine.—Gomez Garcia v. Hipoli- 
to, 2 Philippine 732. 

Va.—Virginia Beach Dev. Co. v. Mur¬ 
ray, 75 S.E. 81, 113 Va. 692. 

4 C.J. p 277 note 60. 

Thirty days 

Ga.—Smith v. Wood, 7 S.E.2d 255, 189 
Ga. 695—Whiteman v. Federal Land 
Bank, 193 S.E. 881, 185 Ga. 26- 
Alley v. Candler, 118 S.E. 354, 155 
Ga. 739. 

King v. City of Atlanta, 17 S.E. 
2d 746, 66 Ga.App. 176—Union Bro¬ 
kerage Co. v. Fine, 119 S.E. 343, 30 
Ga.App. 788—Haley v. Block, 93 S. 
E. 148, 20 Ga.App. 528. 

“Rising of court*' construed 

Under a statute requiring a party 
to reduce his exceptions to writing 
within such time as court may direct 
not exceeding forty days from “ris¬ 
ing of the court,” the term is deemed 
equivalent to final adjournment or 
“the last day of the term.” 

Neb.—State ex rel. Ogin v. Weaver, 
8 N.W. 385, 11 Neb. 163. 

54 C.J. p 844 note 52. 

94. Or.—Hayes v. Clifford, 72 P. 1, 
42 Or. 568. 

4 C.J. p 277 note 61. 

95. Ark.—Cowall v. Altchul, 40 Ark. 
172—Watkins v. State, 37 Ark. 370. 

Fla.—Bacon v. State, 22 Fla. 46. 
Ind.—Shugart v. Miles, 25 N.E. 551, 
125 Ind. 445—Lerch v. Emmett, 44 
Ind. 331. 

Hayes Freight Lines v. Oestrich- 
er, 68 N.E.2d 792, 117 Ind.App. 143. 
Kan.—Missouri, etc., R. Co. v. Ft. 
Scott, 15 Kan. 435. 

Ky.—McFarland v. Burton, 12 S.W. 
336, 89 Ky. 294, 11 Ky.L. 499. 

McFarland v. Burton, 10 Ky.L. 
873. 

Mo.—Holliday v. Mansker, 44 Mo.App. 
465. 

W.Va.—Carper v. Cook, 19 S.E. 379, 
39 W.Va. 346. 
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exceptions, unless there is some written memorial to 
which the record will be made to conform by such 
correction, 96 or unless control over the case has 
been resen, ed by rule or order. 97 

Judgment entered at subsequent term. It has been j 
held that a bill may be allowed and filed at the term j 
at which judgment is entered, although such time j 
is subsequent to the trial term, 98 except that, as to I 
objections which occurred at the trial term, the 
bill of exceptions must be made and filed at such 
term." On the other hand, it has been held that 
where a verdict has been rendered a bill of excep¬ 
tions may be filed before judgment is rendered, and 
in many instances must be so filed where the taking 
of judgment is delayed. 1 

As to rulings prior to trial. Under some statutes 
exceptions taken to rulings prior or preliminary to 
the trial itself must be preserved by a term bill of 


exceptions filed at or under leave granted at the 
term at -which the ruling was made; 2 and, if not so 
preserved, the exceptions may not be saved in a 
general bill of exceptions allowed at a subsequent 
term. 3 However, a failure to obtain a term bill 
of exceptions or leave to file such bill during the 
trial term does not preclude consideration of ex¬ 
ceptions taken during the trial term where there 
has been a stipulation for their transfer to a sub¬ 
sequent term for argument and decision. 4 

b. Under Extraordinary Circumstances! 

The trial judge may, under unusual circumstances, in 
order to prevent injustice, exercise discretion to sign a 
bill of exceptions after adjournment of the term, even 
without the consent of the parties. 

Where the rule requiring a bill of exceptions to 
be presented and settled during the term would 
work injustice and where the party seeking relief 
is without fault, the rule need not be applied ; 5 and, 


96. Ill.—Underwood v. Masterson, 67 
IU.App. 315. 

Ind.—Chicago, I. & L. Ry. Co. v. 

Smith, 129 NT.E. 49, 74 Ind.App. 336. 
Transcript of evidence 
Where the longhand transcript of 
the evidence contained in the bill of 
exceptions bore filing marks dated 
July 8, and was followed by the tri¬ 
al judge's certificate, reciting presen¬ 
tation, signing, and filing of the bill 
on July 9, and the certificate bore a 
filing mark dated July 9, there was 
no memorial upon which a correction 
of the record nunc pro tunc to show 
signing and filing on July 8 could be 
based, and such correction was erro¬ 
neous. 

Ind.—Chicago, I. & L. Ry. Co. v. 
Smith, supra. 

97. U.S.—Michigan Ins. Bank v. El- 
dred, Wis., 12 S.Ct. 450, 143 U.S. 
293, 36 L.Ed. 62 . 

Reader v. Hoggin, N.Y., 160 F. 
909, 88 C.C.A. 91. 

Ohio.—Poll v. Oppenheimer, 18 Ohio 
Cir.Ct. 154, 10 Ohio Cir.Dec. 14. 

98. U.S.—Minahan v. Grand Trunk 
Western R. Co., Mich., 138 F. 37, 70 
C.C.A. 463. 

Fla.—Maule Ojus Rock Co. v. Lump¬ 
kin, 144 So. 405, 107 Fla. 263. 

Mo.—State ex rel. Concrete & Steel 
Const. Co. v. Southern Surety Co., 
294 S.W. 123, 221 Mo.App. 67— 
Fncke v. W. E. Fuetterer Battery 
& Supplies Co., 288 S.W. 1000, 220 
Mo.App. 623. 

4 C.J. p 277 note 62. 

Buling striking an affirmative de¬ 
fense is reviewable although not pre¬ 
served in a term bill of exceptions 
where the motion to strike was ruled 
on at the trial term at which a mo¬ 
tion for a new trial -was filed, and 
the latter motion was continued to a 
subsequent term and overruled, and 


the court’s ruling on the motion to 
strike was preserved in the general 
bill of exceptions. 

Mo.—Fricke v. W. E. Fuetterer Bat¬ 
tery & Supplies Co., supra. 

Trial concluded at subsequent term 
Where the trial is not concluded 
until a subsequent term a settlement 
of the bill of exceptions may be had 
at such term. 

Mo.—State v. Robinson, 165 S.W. 997, 
257 Mo. 584. 

Subsequent verbal alteration of an 
order or judgment made on approv¬ 
ing it at a subsequent term does not 
continue the time for preparation of 
the bill. 

Iowa.—State v. Orwig, 34 Iowa 112 . 

99. Ill.—People v. May, 114 N.E. 685, 
276 Ill. 332. 

Tenn.—Louisville, etc., R. Co. v. Fort, 
80 S.W. 429, 112 Tenn. 432. 

Purpose of rule is to secure an ac¬ 
curate record of the facts on which 
the exceptions are predicated, which 
can only be done by requiring the 
bills of exceptions to be made and 
authenticated while they are yet 
fresh in the minds of the presiding 
judge and the parties. 

Tenn.—McAlester v. Monteverde, 115 
S.W.2d 257, 22 Tenn.App. 14. 

1 . Ga.—Holston Box & Lumber Co. 
v. Vonberg & Bates, 129 S.E. 92, 
160 Ga. 813, answer to certified 
questions conformed to 129 S.E. 
562, 34 Ga.App. 298. 

2 . Mo.—State v. Zugras, 267 SW 
804, 306 Mo. 492. 

State ex rel. Concrete & Steel 
Const. Co. v. Southern Surety Co. 
294 S.W. 123, 221 Mo.App. 67— 
Sweeney v. Sweeney, App., 283 S. 
W. 736—Case v. Jefferson City 
Bridge & Transit Co., App., 211 S 
W. 99. 


| Denial of a continuance before tri¬ 
al at a term before that in which 
judgment was rendered cannot be re¬ 
viewed without a term bill of excep¬ 
tions. 

Mo.—State ex rel. Concrete & Steel 
Const. Co. v. Southern Surety Co., 
294 S.W. 123, 221 Mo.App. 67. 
Objection to reopening cause 
Where no term bill of exceptions 
was filed at the term at which a 
cause was reopened, the matter can¬ 
not be reviewed on appeal from a 
judgment rendered at a subsequent 
term. 

Mo.—Brannock v. Jaynes, 193 S.W. 

51, 197 Mo.App. 150. 

Striking amended statement 
The action of the lower court in 
striking an amended statement is not 
presented for review, where there 
was no exception to sustaining the 
motion to strike, no term bill of ex¬ 
ceptions filed, and no mention of the 
matter in the motion for a new trial, 
although the striking of the state¬ 
ment was assigned as error. 

Mo.—Duncan v. Smith, App., 226 S.W. 
621. 

3. Mo.—Kline Cloak & Suit Co. v. 
Morris, 240 S.W. 96, 293 Mo. 478— 
U. S. Casualty Co. v. Kacer, 69 S. 
W. 370, 169 Mo. 301, 92 Am.S.R. 641, 
58 L.R.A. 436. 

Neighbors v. Lewis, 296 S.W. 
456, 220 Mo.App. 1335 —Sweeney v. 
Sweeney, App., 283 S.W. 736—Beall 
v. Ingersoll, 219 S.W. 672, 203 Mo. 
App. 555. 

4. Mo.—State ex rel. Concrete & 
Steel Const. Co. v. Southern Surety 
Co., 294 S.W. 123, 221 Mo.App. 67. 

5 . U.S.-Western Dredging & Im¬ 
provement Co. v. Heldmaier Ill., 
116 F. 179, 53 C.C.A. 625. 

4 C.J. p 250 notes 44, 45 . 
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accordingly, it has been held that, without either 
order or consent of parties, the trial judge may, 
under unusual circumstances and at discretion, sign 
a bill after the adjournment of the term, and that 
such bill will be valid, 6 as where the court’s action, 
to which exception is taken, does not arise until 
after adjournment. 7 

§ 857. In Vacation 

Except where pursuant to statutory authorization, or 
consent of the parties or order of the court during term 
time, a bill of exceptions may not be received and ap¬ 
proved in vacation. 

As a general rule, a bill of exceptions may not be 
received and approved in vacation, 8 unless the 
privilege of doing so is reserved with the consent 
or agreement of the parties, during the term, 9 by 
order of court entered in term time, 10 or under the 
provisions of a statute permitting such reception 
and approval. 11 A bill of exceptions presented and 
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signed in vacation, in the absence of authority for 
such signing, may be stricken from the record on 
appeal, as considered infra § 905. It has been held, 
however, that a bill of exceptions presented and 
allowed within the proper time may be signed by 
the judge in vacation. 12 

§ 858. Computation of Time 

a. In general 

b. Effect of intermediate motion 
a. In General 

The provisions of the statute or rule of court fixing 
the date from which the period of limitation runs and 
prescribing the length of such period control in computing 
the time for presentation of a bill of exceptions. 

It is generally held that the timeliness of a bill 
of exceptions is determined by the date of the 
tender or presentation of the bill, and not the date 
of the signature of the trial judge thereon; 13 and 


Where judge absent 

Under a statute permitting a bill 
of exceptions to be filed at the next 
term, if the judge does not preside 
at the present term, or no court is 
held, where appellant had until Sep¬ 
tember 7 to tender and file its bill of 
evidence and exceptions, but the reg¬ 
ular judge who had tried the case 
was absent at that time, and his court 
did not open until thereafter, a bill 
of exceptions, filed seasonably after 
the judge returned and court opened, 
was within time, and should be con¬ 
sidered. 

Ky.—City of Ludlow v. De Yinney, 
215 S.W. 45, 185 Ky. 316. 

6. Tex.—Lester v. Oldham, Civ.App., 
208 S.W. 575. 

4 C.J. p 250 note 43, p 277 note 63. 

7. Tex.—Lester v. Oldham, supra. 
Failure to file findings 

Under a statute, giving the trial 
court ten days after adjournment in 
which to file his findings, a bill of 
exceptions to the court’s failure to 
file findings could not be filed before 
adjournment, and was therefore prop¬ 
erly filed after adjournment. 

Tex.—Lester v. Oldham, supra. 

8. Ill.—U. S. Life Ins. Co. v. Shat- 
tuck, 43 N.E. 389, 159 Ill. 610— 
Marseilles v. Howland, 26 N.E. 495, 
136 Ill. 81—Hawes v. People, 21 N. 
E. 777, 129 Ill. 123—Hake v. Stru- 
bel, 12 N.E. 676, 121 Ill. 321. 

Nester v. Carney Bros. Co., 98 Ill., 
App. 630. 

Me.—Poland v. McDowell, 96 A. 834, 
114 Me. 511. 

4 C.J. p 277 note 64. 

Ruling made in vacation or at cham¬ 
bers 

If a ruling and decision excepted 
to is made in vacation or at cham¬ 
bers, it may be allowed and signed 


by the trial judge and filed with the 
pleadings as part of the record. 

Okl.—Griggs v. Reeser Motor Co., 16 
P.2d 252, 159 Okl. 279—Thompson 
v. Stevens, 175 P. 742, 73 Okl. 215. 
Prior to adoption of statute author¬ 
izing approval of a bill of exceptions 
during vacation, the text rule was 
followed. 

Ky.—Nuckolls v. Illinois Cent. R. Co., 
14 S.W.2d 157, 227 Ky. 836—Roby v. 
Croan, 197 S.W. 456, 177 Ky. 9. 

9. Me.—Poland v. McDowell, 96 A. 
834, 114 Me. 511. 

4 C.J. p 277 note 65. 

In Kentucky 

(1) The rule stated in the text 
has been upheld. 

Ky.—Cooper v. Whitehurst, 13 Ky. 
Op. 406. 

(2) In a later case, however, de¬ 
cided prior to adoption of statute 
authorizing settlement of bill during 
vacation, the court said that “it is 
questionable if by agreement of par¬ 
ties entering of record, a bill filed in 
vacation can be considered.” 

Ky.—Roby v. Croan, 197 S.W. 456, 
457, 177 Ky. 9. 

10. Fla.—Bowden v. Wilson, 21 Fla. 
165. 

4 C.J. p 277 note 66. 

Ex parte order nunc pro tunc by 
the judge in vacation, and while in 
another county about a year after 
judgment, which granted a purport¬ 
ed bill of exceptions or amendment 
of record purporting to preserve prop¬ 
er exceptions without notice to the 
adverse party is unavailing to ap¬ 
pellant. 

Iowa.—Krutzdeldt v. Cashman, 202 
N.W. 209, 199 Iowa 537. 

11. Ind.—Hayes Freight Lines v. 
Oestricher, 68 N.E.2d 792, 117 Ind. 
App. 143. 


Va.—Bukva v. Matthews, 140 S.E. 

674, 149 Va. 500. 

4 C.J. p 277 note 67. 

Conditions precedent 

(1) While a circuit court judge is 
authorized by statute to enter in va¬ 
cation an order approving, filing, and 
making part of record a bill of ex¬ 
ceptions presented by unsuccessful 
party to proceeding in such court, 
reasonable notice to adversary party 
is mandatory and condition precedent 
to such authority. 

Ky.—Carter v. Templeman, 182 S.W. 
2d 241, 298 Ky. 272. 

(2) Under statute authorizing 
bills of exceptions to be allowed in 
vacation, it is not necessary, as a 
condition precedent to filing a bill of 
exceptions in vacation, to obtain 
leave for such filing in term time. 
Mo.—Carter v. Burns, 61 S.W.2d 933, 

332 Mo. 1128—Brockman v. United 
Rys. Co. of St. Louis, 197 S.W. 337, 
271 Mo. 696. 

Under rule eliminating distinction 
between term-time and vacation ap¬ 
peals, it is unnecessary to ask for 
time within which to file bills of ex¬ 
ceptions, although time required will 
carry beyond term in which judg¬ 
ment was entered or motion for new- 
trial was overruled. 

Ind.—Phillips v. Townsend, 56 N.E. 
2d 856, 115 Ind.App. 273. 

12. Ill.—Hawes v. People, 21 N.E. 
777, 129 Ill. 123—Hake v. Strubel, 
12 N.E. 676, 121 Ill. 32-1. 

13. Ga.—Harris v. Abney, 68 S.E.2d 
577, 208 Ga. 588. 

McCorkle v. Pullman Co., 5 SJ3. 
2d 382, 60 Ga.App. 879—Henderson 
v. American Hat Mfg. Co., 194 S.E. 
254, 57 Ga.App. 10—Adair v. Metro- 
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the provisions of the statute or rule of court fixing 
the time from which the period of limitation, with¬ 
in which the bill must be presented for settlement 
and signing, begins to run and, prescribing the 


length of the period, control in computing and 
determining whether, in a particular case, the bill of 
exceptions has been presented for settlement and 
allowance within the prescribed time. 14 It has been 


politan Casualty Co., 171 S.E. S53, 
4S Ga.App 42. 

Computation of extended time see in¬ 
fra § see. 

14. Ala.—Davis v. Griffin, 150 So. 
326, 227 Ala. 390—Rice v. J. H. 
Beavers & Co., 71 So. 65P, 196 Ala. 
355. 

Colo—Pierce v. Pierce, 46 P.2d 748, 
97 Colo. 39. 

Fla.—State v. Cornelius, 129 So. 752, 
100 Fla. 292. 

Hawaii.—Coulter v. Schofield, 32 Ha¬ 
waii 72. 

Ky.—Northcutt v. Nicholson, 55 S.W. 
2d 659, 246 Ky. 641. 

Mass.—Keown v. Keown, 121 X.E. 
153, 231 Mass. 404. 

Mich.—In re Burke's Estate, 215 N.W. 
413, 240 Mich. 444. 

Mont.—Apple v. Edwards, 16 P.2d 
700, 92 Mont. 524, ST A.L.R. 179— 
O’Donnell v. City of Butte, 235 P. 
707, 72 Mont. 449. 

Nev.—Bowers v. Charleston Hill Nat. 

Mines, 251 P. 721, 50 Nev. 99. 

Or.—Hart v. State Industrial Acci¬ 
dent Commission, 38 P.2d 698, 148 
Or. 692. 

Utah.—Findlay v. National Union In¬ 
demnity Co., 38 P.2d 760, 85 Utah 
110 . 

Vt.—Downing v. Wimble, 123 A. 433, 
97 Vt. 390. 

Wyo.—Schmidt v. First Nat. Bank, 
212 P. 651, 29 Wyo. 260—Chatter- 
ton v. Bonelli, 196 P. 316, 27 Wyo. 
301. 

After filing - transcript of evidence by 
stenographer 

(1) Under a statute, providing that, 
where the stenographer fails to file 
& transcript of the evidence, appel¬ 
lant shall have forty days after the 
time allowed the stenographer or 
after a lawful extension to present 
a bill of exceptions, as an order giv¬ 
ing a stenographer more than sixty 
days additional time is valid for six¬ 
ty days, a bill of exceptions present¬ 
ed within forty days thereafter com¬ 
plies with the statute. 

Miss.—Metropolitan Casualty Ins. Co. 
of New Vork v. Sullivan, 75 So. 370, 
115 Miss. 399. 

(2) Statute allows an appellant, in 
cases where court reporter fails to 
file a copy of his transcribed notes 
of the evidence, sixty days additional 
to time allowed reporter in which to 
file transcript, in which to furnish 
a bill of exceptions as in cases where 
no court reporter takes down the 
evidence; and where final decree was 
entered October 16, 1940, and on Oc¬ 
tober 22 official court reporter was 
given notice by appellant to tran¬ 
scribe and file official notes, which 


J reporter failed to do. and on Decem¬ 
ber 17 appellant’s appeal bond was 
approved by chancellor, and on March 
26, 1941, appellant presented bill of 
exceptions which was approved on 
! that date, bill of exceptions would 
, not be stricken. 

. Miss.—Old Men’s Home v. Lee's Es- 
| tate, 2 So.2d 791, 191 Miss. 669. 

: Before service of abstract of record 
i Mo.—Smith v. Ohio Millers’ Mut. Fire 
« Ins. Co., 6 S.W.2d 920, 320 Mo. 146. 

| State ex rel. Rosevear v. Hart- 
| mann, 278 S.W. 1045, 218 Mo.App. 
j 404. 

! Appeal on grounds of public interest 
1 Statute fixing the time for filing 
bills of exceptions applies to a case 
tried in the court of appeals, where 
the record of the court is ordered to 
be certified to the supreme court on 
the grounds that the case is one of 
public or great general interest, and 
that error has probably intervened. 
Ohio.—State v. Spence, 113 N.E. 1048, 
94 Ohio St. 252. 

In Georgia 

(1) If the court makes a final ad¬ 
journment within thirty days from 
its organization and opening, a bill 
of exceptions, as to a judgment ren¬ 
dered during the term, must be pre¬ 
sented within thirty days after such 
adjournment or after the final judg¬ 
ment for such term. 

Ga.—Beavers v. Williams, 33 S.E.2d 
343, 199 Ga. 113—Smith v. Atlanta 
Gas-Light Co., 182 S.E. 603, 181 Ga. 
479—Birmingham Finance Co. v. 
Chisholm, 134 S.E. 301, 162 Ga. 501 
—Grant v. Southern Bell Telephone 
& Telegraph Co., 89 S.E. 364, 145 
Ga 298. 

King v. City of Atlanta, 17 S.E.2d 
746, 66 GaApp. 176—Bradley v. 
Waller, 164 S.E. 92, 45 Ga.App. 129 
—Cone v. Hunter, 145 S.E. 912, 39 
GaApp. 15—Blumenfeld v. Free¬ 
man, 145 S.E. 495, 38 GaApp. 694— 
Cohen v. Brown, 134 S.E. 119, 35 
GaApp. 508—Lucas v. Hawkins, 123 
S.E. 749, 32 GaApp. 497—Avery & 
Co. v. Graham, 105 S.E. 708, 26 Ga. 
App. 161. 

(2) If the judgment or decision is 
rendered at chambers the bill must 
be presented within thirty days after 
the date of the judgment or decision. 
Ga.—Brumfield v. Jackson, 19 S.E. 2 d 

279, 193 Ga 548—McMillan v. Mil- 
ledgeville Brick Works Co., 14 S.E. 
2 d 570, 192 Ga 79—Durham v. 
Dowling, 163 S.E. 503, 174 Ga. 557 
—Dill v. Taylor, 127 S.E. 737, 160 
Ga 234—Kelley v. Collins & G. R. 
Co., 115 S.E. 67, 154 Ga. 698. 

Brown v. Marks Auto Sales, 92 
S.E.2d 832, 93 GaApp. 741. 
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(3) If, however, the court does not 
adjourn within thirty days, the bill 
should be tendered within sixty days 
from the date of the decision, verdict, 
judgment, or decree rendered. 

Ga—Little v. Peterson, 28 S.E.2d 262, 
197 Ga. 52—Evans v. Luce, 9 S.E. 
2 d 646, 190 Ga. 403—Smith v. At¬ 
lanta Gas-Light Co., 182 S.E. 603, 
181 Ga. 479—Taylor v. Cleghorn 
Bros., 168 S.E. 773, 176 Ga 778— 
McDonald v. Dabney, 132 S.E. 547, 
161 Ga 711—Hamilton v. Kinne- 
brew, 131 S.E. 470, 161 Ga. 495— 
McBurnett v. Huff, 114 S.E. 578, 
154 Ga 452. 

Veneer Mfg. Co. v. Hill, 32 S.E. 
2d 838, 72 GaApp. 28—Johnson v. 
Weideman, 196 S.E. 279, 57 Ga.App. 
528—Proctor v. Statesboro Tobacco 
Warehouse Co., 157 S.E. 338, 42 Ga. 
App. 707—Edwards v. Ward, 142 S. 
E. 173, 37 GaApp. 776—Forrester 
v. Frizzell, 134 S.E. 182, 35 Ga.App. 
562—Wright v. Moon, 116 S.E. 545, 
30 Ga.App. 87. 

(4) This provision, however, ap¬ 
plies only to decisions in term time 
and not to refusals of new trial in 
vacation. 

Ga.—Brumfield v. Jackson, 19 S.E.2d 
279, 193 Ga 548—Harrison v. Ly- 
erly Ginneries & Warehouse Co., 
117 S.E. 818, 155 Ga 695. 

Floyd v. Smith, 11 S.E.2d 719, 63 
Ga.App. 524. 

(5) A bill filed within thirty days 
of a judgment overruling or sustain¬ 
ing a demurrer to a petition has been 
held in time. 

Ga—Salmon v. Rogers, 149 S.E. 52, 
40 Ga.App. 73—Newton v. Roberts, 
136 S.E. 98, 36 GaApp. 156. 

( 6 ) Cross bill should be dismissed 
if not presented within thirty days 
from date of service of main bill. 

Ga.—Jeanes v, William Prescott Tur¬ 
pentine Co., 194 S.E. 746, 185 Ga. 91 
—Roberts v. Northwestern Nat. 
Life Ins. Co., 85 S.E. 1043, 143 Ga. 
780. 

Apperson v. Mutual Fertilizer 
Co., 92 S.E. 1029, 20 GaApp. 209. 

(7) Bill of exceptions presented to 
judge more than thirty days after 
date of only order of court appearing 
in record was presented too late. 
Ga—Major & Son v. Welch, 187 S.E. 

‘ 636, 183 Ga 126. 

( 8 ) Where judgment overruling 
plaintiff’s demurrers to defendants’ 
amended answer in nature of cross¬ 
bill was rendered on Feb. 6 , 1940, 
and bill of exceptions, as shown by 
trial judge’s certificate, was not ten¬ 
dered until May 9, 1940, bill, in so 
far as it attempted to assign error 
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held that the aggregate time allowed for perform¬ 
ance of any of the statutory steps in securing al¬ 
lowance of a bill of exceptions will not be shortened 
or advanced by completing any of the steps enu¬ 
merated in advance of the time limited by the stat¬ 
utes. 14 - 5 

Commencement of time . Under some statutes the 


time for presenting a bill for settlement is com¬ 
puted from the date of the order or ruling com¬ 
plained of, 15 or from the service of notice of entry 
thereof, 15 - 5 or from the date of decision 15 - 10 or 
verdict. 15 - 15 The time may likewise be computed 
from the date a formal judgment or decree of the 
court is rendered and becomes effective or final, 16 


on original order overruling demur¬ 
rer, was fatally defective in that it 
was not presented to trial judge 
within sixty days from date of rul¬ 
ing complained of, and was too late, 
regardless of when trial court may 
have adjourned. 

Ga.—Beavers v. LeSueur, 12 S.E.2d 
583, 191 Ga. 363. 

(9) Motion to dismiss writ of error 
on ground that delay of four and 
one-half months from date of judg¬ 
ment to date of securing signature of 
trial judge to bill of exceptions con¬ 
stituted an unnecessary delay was 
overruled, where it was possible that 
additions to bill of exceptions orig¬ 
inally presented to trial judge which 
were made during such time could 
have been omitted without neglect 
or design. 

Ga.—Beavers v. Reynolds Bros. Lum¬ 
ber Co., 24 S.E.2d 813, 68 Ga.App. 
858. 

(10) In action on alleged contract, 
where demurrer to petition was over¬ 
ruled on July 1, 1937, defendants 
filed exceptions pendente lite to that 
judgment, which were allowed and 
certified on July 20, 1937, but final 
bill of exceptions was not tendered 
to judge until Jan. 18, 1938, and the 
only other assignment of error in 
the bill of exceptions could not be re¬ 
viewed by the court of appeals, the 
long lapse of time between judgment 
overruling demurrer and presenta¬ 
tion of final bill of exceptions pre¬ 
vented the court from reviewing the 
judgment. 

Ga.—Cooper v. Vanhorn, 198 S.E. 794, 
58 Ga.App. 446. 

(11) Where demurrers to petition 
were overruled, except one special 
demurrer which was sustained with 
leave to plaintiff to amend within 
twenty days, bill of exceptions certi¬ 
fied seven days before expiration of 
period was premature and would be 
dismissed for want of jurisdiction. 
Ga.—R. S. Evans, Atlanta, Inc. v. 

Dykes, 53 S.E.2d 194, 79 Ga.App. 
130. 

14.5 Neb.—-Neighbors & Danielson v. 
West Nebraska Methodist Hospi¬ 
tal, 74 N.W.2d 854, 162 Neb. 33— 
Sherwin v. O’Connor, 36 N.W. 491, 
23 Neb. 221. 

15. Ga.—Fagan v. Morris Plan Bank 
of Georgia, 185 S.E. 325, 182 Ga. 
347. 

McKee v. Radcliffe, 76 S.R2d 824, 
88 Ga.App. 574—Folsom v. Korea, 


54 S.E.2d 159, 79 Ga.App. 438— 
Allen v. Hix Green Buick Co., 50 
S.E.2d 167, 78 Ga.App. 34. 

Mich.—In re Burke’s Estate, 215 N. 

W. 413, 240 Mich. 444. 

Nev.—Bowers v. Charleston Hill Nat. 

Mines, 251 P. 721, 50 Nev. 99. 

Ohio.—Gusweiler v. Riverview Apart¬ 
ments, 6 N.E.2d 587, 54 Ohio App. 
132. 

4 C.J. p 278 note 69. 

Rule applies in mandamus cases 
Ga.—Curtis v. Sharp, 56 S.E.2d 118, 
206 Ga. 193—Powell v. Georgia 
Public Service Commission, 197 S. 
E. 792, 186 Ga. 420. 

Filial order 

The ninety days in which a bill of 
exceptions may be filed runs from 
the final order on final motion. 

Ala.—Clark v. Henderson, 12 So.2d 
743, 244 Ala. 237. 

15.5 Cal.—Skernswell v. Schonfeld, 
127 P.2d 529, 20 C.2d 503. 

15.10 Ga.—Southern Bell Telephone 
& Telegraph Co. v. Georgia Public 
Service Commission, 49 S.E.2d 38, 
203 Ga. 832—Jeanes v. William 
Prescott Turpentine Co., 194 S.E. 
746, 185 Ga. 91. 

Date of journal entry 
Ohio.—Krasny v. Metropolitan Life 
Ins. Co., 54 N.E.2d 952, 143 Ohio 
St. 284—State ex rel. Industrial 
Commission v. Day, 26 N.E.2d 1014, 
136 Ohio St. 477. 

Weinrich v. Franklin Sav. & 
Loan Co., App., 69 N.E.2d 646— 
Van Almsick v. Van Almsick, App., 
64 N.E.2d 133—Potter v. Potter. 
App., 63 N.E.2d 833—Wallace v. 
Bartlett, App., 58 N.E.2d 494— 
Kocher v. Ricketts, App., 38 N.E.2d 
103, appeal dismissed 45 N.E.2d 
607, 140 Ohio St. 545—Hennick v. 
Hennick, App., 35 N.E.2d 753— 
Krause v. Henry, App., 35 N.E.2d 
169. 

Alimony 

Where application for alimony is 
granted or refused, the bill of excep¬ 
tions must be tendered and signed 
within twenty days from rendition 
of the decision. 

Ga.—Woodward v. Woodward, 20 S. 
E.2d 430, 193 Ga. 892. 

Extraordinary remedy contem¬ 
plated by code requiring that bill of 
exceptions complaining of a ruling 
thereon must be tendered within 
twenty days from the rendering of 
the decision has reference to equita- 
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ble proceedings or defenses and not a 
special plea in bar. 

Ga.—Hoxie v. Americus Auto. Co., 37 
S.E.2d 808, 73 Ga.App. 686. 

15.15 Mass—Petition of McGonigle, 
57 N.E.2d 926, 317 Mass. 262. 

16. Ala.—Clark v. Henderson, 12 So. 
2d 743, 244 Ala. 237—Lewis v. Mar¬ 
tin, 98 So. 635, 210 Ala. 401. 

Ark.—Meadows v. Costoff, 252 S.W.2d 
825, 221 Ark. 273—McConnell v. 
McCord, 281 S.W. 384, 170 Ark. 839. 
Ga.—De Coff v. Newman, 53 S.E. 2d 
134, 79 Ga.App. 162—Royal Mil¬ 

linery Co. v. Elgin Hat Co., 19 S. 
E.2d 185, 66 Ga.App. 734. 

Hawaii.—Coulter v. Schofield, 32 Ha¬ 
waii 72. 

Ill.—People ex rel. McDonough v. 

Jarecki, 185 N.E. 570, 352 Ill. 207. 
Ky.—Nicholas v. Hook, 158 S.W.2d 
971, 289 Ky. 406. 

Mich.—Rayl v. Wayne County, Cir. 

Judge, 51 N.W. 693, 91 Mich. 4. 
Mont.—Apple v. Edwards, 16 P.2d 
700, 92 Mont. 524, 87 A.L.R. 179. 

Nev.—Craig v. Harrah, 195 P.2d 688, 
65 Nev. 294—Bowers v. Charleston 
Hill Nat. Mines, 251 P. 721, 50 
Nev. 99. 

Ohio.—South Main Akron, Inc. v. 
Lynn Realty Inc., App., 106 N.E. 
2d 324—Bulen v. Moody, App., 63 
N.E.2d 244. 

Or.—Hart v. State Industrial Acci¬ 
dent Commission, 38 P.2d 698, 148 
Or. 692. 

Tenn.—Brittian v. Brittian, 270 S.W. 

2d 648, 197 Tenn. 225. 

Tex.—Foster v. Bourgeois, 259 S.W. 
917, 113 Tex. 489. 

Utah.—Stubbs v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 
150 P.2d 783, 106 Utah 539—Wat¬ 
son v. Odell, 176 P. 619, 53 Utah 96. 
Vt.—McKee v. Martin, 125 A.2d 804— 
Horicon v. Langlois’ Estate, 52 A. 
2d 888, 115 Vt. 81—Jenness v. 
Simpson, 78 A. 886, 84 Vt. 127. 

Va.—Bristol Mick or Mack Stores v. 
City of Bristol, 21 S.E.2d 758, 180 
Va. 15—Bragg v. Justus, 106 S.E. 
335, 129 Va. 354. 

Wyo.—Schmidt v. First Nat. Bank, 
212 P. 651, 29 Wyo. 260. 

“Final judgment” 

Dismissal of an action as to one 
of defendants is a “final judgment,” 
as respects the time for filing a bill 
of exceptions in the lower court 
Nev.—First Nat. Bank v. Abel, 41 P. 
2d 1061, 56 Nev. 6. 
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and the bill must be presented within the prescribed 
period from that date, notwithstanding the term of 
court continues for a longer period. 17 For the pur¬ 
pose of fixing the time for the allowance and 
signing of a bill the record is conclusive as to the 
date of the judgment. 15 

Under other provisions the time commences to 
run from the date notice of the appeal is filed, 18 * 5 
or notice of the entry of judgment is served 19 or 
waived. 19 - 5 It has been held that, where such 
notice is not given, or waived, appellant may pre¬ 
pare and serve his bill any time before or within 


a limited time after appeal. 20 Such notice is not 
dispensed with by the fact that opponent's counsel 
had knowledge of the entry of the judgment, 21 or 
that the appealing party was present in court at the 
time of rendition of judgment. 21 - 5 While it has 
been held that the filing of notice of appeal is not 
sufficient notice of entry of judgment for the pur¬ 
pose of starting the running of the statutory peri¬ 
od, 22 there is also authority to the contrary. 23 

Under still other provisions the time begins to run 
from the adjournment of the term of court at 
which the judgment is rendered and entered, 24 that 


Prom date of judgment 

Under a statute, providing- that 
bills of exceptions may be filed at 
any time before final judgment is en¬ 
tered, or within sixty days from the 
time in which the judgment is en¬ 
tered, the sixty days is computed, 
not from the adjournment of the 
term at which the judgment by ex¬ 
piration of law becomes final, but 
from the date of the judgment, 
which becomes final by such ad¬ 
journment. 

Va.—Kelly v. Trehy, 112 S.E. 757, 
133 Va. 160. 

Judgment in vacation 

A judgment or decree rendered in 
vacation becomes effective from the 
time it is filed with the clerk for 
entry on the record, and the statu¬ 
tory period for filing the bill of ex¬ 
ceptions runs from that date. 

Ark.—McConnell v. McCord, 281 S.W. 
384, 170 Ark. 839. 

Vt.—Marshall Bros. v. Town of Can¬ 
aan, 111 A. 343, 94 Vt. 319. 

Validity of judgment 

Where judgment awarded at De¬ 
cember 1932 term was not signed 
until July 14, 1933, with consent of 
all parties, bill of exceptions which 
was not filed until August 1933 
term, would be treated as timely filed 
and as part of record, notwithstand¬ 
ing appellant had been given only 
until 24th day of March, 1933, term, 
to file bill, since there was no valid 
judgment from which appeal could 
be taken until judgment was signed. 
Ky.—Clark v. Mason, 95 S.W.2d 292, 
264 Ky. 683. 

Judgment on condition 

An order granting a new trial, un¬ 
less plaintiff writes off a specified 
sum by a named date, does not be¬ 
come a final judgment until the 
date named, as respects the time for 
presenting a bill of exceptions. 

Ga.—Insurance Co. of North Amer¬ 
ica v. Folds, 135 S.E. 107, 35 Ga. 
App. 720. 

Nunc pro tunc decree 

Where a decree entered on Jan. 17, 
1923 showed by its recitals that it 
was nunc pro tunc decree, ordering 
to be recorded as of that date the 


* proceedings had in the cause on Dec. 
, 19, 1922, on which date the court 
rendered judgment for defendants, 
and the decree gave plaintiff ninety 
days in which to prepare and file 
his bill of exceptions, the nunc pro 
tunc decree related back and took 
effect from Dec. 19, 1922, and a bill 
of exceptions filed April 13, 1923 was 
too late. 

Ark.—Engles v. Oklahoma Oil & Gas 
Co., 259 S.W. 749, 163 Ark. 270. 

17. Ga.—McBurnett v. Huff, 114 S. 
E. 578, 154 Ga. 452. 

Va.—Bragg v. Justus, 106 S.E. 335, 
129 Va. 354. 

18. Ohio.—State v. Judges Erie 
County Cir.Ct., 41 N.E. 689, 53 Ohio 
St. 430. 

18.5 Neb.—In re Bingaman’s Es¬ 
tate, 47 N.W.2d 435, 154 Neb. 240. 
Ohio.—Harlem Billiard & Meeting 
Club v. Board of Liquor Control 
of State, App., 107 N.E.2d 219. 
Buie applies to appeals ou questions 
of law only 

Ohio.—Watsek v. Whetstone, App., 
37 N.E.2d 666. 

19. Cal.—Skernswell v. Schonfeld, 
127 P.2d 529, 20 C.2d 503—Strehlow 
v. Mothorn, 239 P. 850, 197 C. 112. 

Swayne & Hoyt v. Superior 
Court in and for Los Angeles 
County, 72 P.2d 231, 23 C.A.2d 9. 
Utah.—Barnard v. Hardy, 293 P. 12, 
77 Utah 218—Mark Mfg. Co. v. Jo¬ 
seph Nelson Supply Co., 237 P. 223, 
65 Utah 320. 

Wis.—O’Hare v. Fink, 35 N.W.2d 320, 
254 Wis. 65—Eskelinen v. North¬ 
western Casualty & Surety Co., 230 
N.W. 33, 202 Wis. 100. 

4 C.J. p 278 note 70. 

Application for an extension of 
time to prepare and serve a bill of 
exceptions does not operate as a 
waiver of service of notice of entry 
of judgment 

Utah.—Barnard v. Hardy, 293 P. 12, 
77 Utah 218. 

Posting 

Notice of adverse decision is suffi¬ 
cient where it is mailed to oppo¬ 
nent’s attorney, whether the notice 
was received or not. 
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R.I.—Stanton v. Hawkins, 103 A. 

229, 41 R.I. 501. 

As to right to notice 

The fact that judgment from 
which appellant was appealing was 
rendered in accordance with prayer 
of petition filed by him would not 
deprive appellant of right to written 
notice of entry of judgment on 
ground that he was not an adverse 
party. 

Cal.—Savage v. Superior Court in 
and for City and County of San 
Francisco, 97 P.2d 990, 36 C.A.2d 
521. 

19.5 Cal.—Savage v. Superior Court 
in and for City and County of San 
Francisco, supra. 

Notice of appeal not waiver 
Cal.—Savage v. Superior Court in 
and for City and County of San 
Francisco, supra. 

20 . Cal.—Savage v. Superior Court 
in and for City and County of San 
Francisco, supra. 

Utah.—Findlay v. National Union In¬ 
demnity Co., 38 P.2d 760, 85 Utah 
110—Barnard v. Hardy, 293 P. 12 , 
77 Utah 218—Hurd v. Ford, 276 
P. 908, 74 Utah 46—Fisher v. Bon¬ 
neville Hotel Co., 188 P. 856, 55 
Utah 588, 12 A.L.R. 255. 

21 . Cal.—Hughes Mfg. Co. v. Elli¬ 
ott, 140 P. 17, 167 C. 17. 

Mont.—Kelly v. Kelly, 297 P. 475, 
89 Mont. 226. 

21.5 Cal.—Savage v. Superior Court 
in and for City and County of San 
Francisco, 97 P.2d 990, 36 C.A.2d 
521. 

22 . Utah.—Mark Mfg. Co. v. Joseph 
Nelson Supply Co., 237 P. 223, 65 
Utah 320. 

Wis.—Eskelinen v. Northwestern 
Casualty & Surety Co., 230 N.W. 
33, 202 Wis. 100. 

23. Cal.—Hughes v. De Mund, 233 
P. 94, 195 C. 242—Massachusetts 
Bonding & Insurance Co. v. Superi¬ 
or Court of California in and for 
Kern County, 219 P. 741, 192 C. 
262. 

24. Neb.—Lincoln Land Co. v. Com¬ 
monwealth Oil Co., 192 N.W. 219, 
109 Neb. 652. 
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is, from the entry of an order adjourning the 
term . 25 

Suspension of running of time . The period of 
limitation does not run against exceptant during 
such time as his power to act is suspended by some 
act of the court, or of its officers . 26 

Adjournments . While the term may be protract¬ 
ed for the express purpose of preparing a bill of 
exceptions , 27 the judge cannot extend one term for 
that purpose beyond the beginning of the next reg¬ 
ular term, and a bill then signed is irregular ; 28 
nor is an adjourned term of court held beyond the 
time fixed at the regular term for signing a bill of 
exceptions to be taken as a part or continuance of 
the regular term for the purpose of signing the 
bill . 29 Taking a recess is not the equivalent of an 


adjournment in respect of the time for presentation 
of a bill of exceptions . 30 

b. Effect of Intermediate Motion 

In the event of an intermediate motion, such as for 
a new trial, the time for presenting a bill of exceptions 
for settlement is, according to some authority, computed 
from the date such motion is finally disposed of; but 
other decisions hold that such a motion does not extend 
the time for presenting the bill, and that the time is com¬ 
puted as in ordinary cases of bills of exceptions. 

Under the rule followed in some jurisdictions, 
where a motion for a new trial, or rehearing, or in 
arrest of judgment and for a new trial is made, the 
time for presentation of a bill of exceptions is ex¬ 
tended thereby and the time is computed from the 
date of the ruling on such motion , 31 or, in the ab¬ 
sence of waiver of notice, from the date of written 


Tex.—Gilliam v. Brock, Civ.App., 1 
S.W.2d 1114. 

4 C.J. p 278 note 72. 

25. Va.—Virginia Beach Dev. Co. v. 
Murray, 75 S.E. 81, 113 Va. 692. 

4 C.J. p 278 note 72. 

26. Mich.—Smith v. Gladwin Cir¬ 
cuit Judge, 206 N.W. 318, 233 Mich. 
72—In re Ganea’s Estate, 198 N.W. 
343, 227 Mich. 11. 

27. Kan.—State v. Smith, 16 P. 254, 
38 Kan. 194. 

4 C.J. p 280 note 91. 

28. Ala.—Blake v. Harlan, 75 Ala. 
205. 

29. Ala.—Hayes v. Woodham, 36 So. 
545, 139 Ala. 387. 

30. Ga.—Elrod v. Bagley, 103 S.E. 
841, 150 Ga. 329—Hines v. McLel- 
lan, 45 S.E. 279, 117 Ga. 845. 

31. Ala.—Alabama Utilities Co. v. 

Staggers, 173 So. 55, 234 Ala. 101 
—Cooper v. Owen, 161 So. 98, 230 
Ala. 316—Davis v. Griffin, 150 So. 
326, 227 Ala. 390—Mitchell v. 

Birmingham News Co., 137 So. 422, 
223 Ala. 568—Lester v. Gay, 117 
So. 211, 217 Ala. 585, 59 A.L.R. 
1561—Tucker v. Houston, 112 So. 
360, 216 Ala. 43—J. H. Arnold & 
Co. v. Jordan, 112 So. 305, 215 Ala. 
693—Gorman-Gammill Seed & 
Dairy Supply Co. v. Morton, 84 
So. 766, 203 Ala. 530. 

Montgomery Production Credit 
Ass’n v. M. Hohenberg & Co., 12 
So.2d 865, 31 Ala.App. 117—South¬ 
ern Ry. Co. v. Carroll, 70 So. 984, 
14 Ala.App. 374. 

Cal.—Hughes v. De Mund, 233 P. 
94, 195 C. 242. 

Engelberg v. Sebastian!, 253 P. 
340, 81 C.A. 265. 

Colo.—Kinney v. Voelin Bros. Mer¬ 
cantile Co., 220 P. 998, 74 Colo. 
295. 

Fla.—Rehfieia v. Moore, 80 So. 52, 
76 Fla. 378. 

Ky.—Cassin v, Ewald, 112 S.W.2d 


1000, 271 Ky. 595—Northcutt v. 
Nicholson, 55 S.W.2d 659, 246 Ky. 
641. 

Mo.—McElroy v. Ford, 81 Mo.App. 
500. 

Mont.—Ingman v. Hewitt, 86 P.2d 
653, 107 Mont. 267. 

Nev.—Markwell v. Gray, 265 P. 705, 

50 Nev. 427, reheard 271 P. 337, 

51 Nev. 142. 

N.T.—Queen v. Lewis, 233 N.V.S. 506, 
225 App.Div. 477. 

Ohio.—Cincinnati St. R. Co. v. 
Wright, 43 N.E. 688, 54 Ohio St. 
181, 32 L.R.A. 340. 

Jarboe v. Workingmen’s Overall 
Supply Co., 22 N.E.2d 416, 60 Ohio 
App. 540—Bass v. Alms & Doepke 
Co., 17 Ohio App. 314. 

Bradley v. Herron, 20 Ohio Cir. 
Ct., N.S., 282—Reusch v. Northern 
Ohio Traction & L. Co., 19 Ohio 
Cir.Ct., N.S., 1, 34 Ohio Cir.Ct. 540. 
4 C.J. p 278 note 73, p 279 notes 74- 
76. 

Reason for mle 

“The litigant dissatisfied with the 
verdict and the judgment entered 
thereon should not be put to the ex¬ 
pense of procuring a transcript of 
the record until the motion is dis¬ 
posed of, because, if granted, he 
would thereby incur a needless ex¬ 
pense.” 

Mich.—Timmerman v. Bultman, 234 
N.W. 441, 442, 253 Mich. 99. 

As final judgment, decree, or order 

(1) Although an order granting a 
new trial is not a final judgment in 
the sense that it may be appealed 
from at once, as regards the time for 
preparing and tendering a bill of ex¬ 
ceptions, it is a “final judgment” in 
the sense that it divests the except¬ 
ing party of a right which the court 
making the order cannot restore aft¬ 
er term. 

Ky.—Cassin v. Ewald, 112 S.W.2d 
1000, 271 Ky. 595—Northcutt v. 
Nicholson, 55 S.W.2d 659, 246 Ky. 
64L 


(2) Where a motion for a new tri¬ 
al is necessary to consideration of 
the question, the date of the order 
denying it is held to be the date of 
judgment, decree, or final order, as 
to the time for presenting a bill of 
exceptions. 

Wyo.—Boulter v. Cook, 226 P. 447, 31 
Wyo. 373—Fried v. Guiberson, 217 
P. 1087, 30 Wyo. 150—Gilpatrick v. 
Perry, 188 P. 442, 26 Wyo. 538. 

(3) Trial judge's writing stating 
that defendant’s motions for new 
trial were overruled and appeal 
granted defendant, was merely a 
memorandum, not final judgment 
overruling motions, for purpose of 
determining time for filing bill of ex¬ 
ceptions. 

Tenn.—Nashville, C. & St. L. Ry. 
v. Smith, 228 S.W.2d 495, 33 Tenn. 
App. 45. 

As “term” at which verdict rendered 
or trial had 

The term at which the motion for 
a new trial in an action at law was 
heard and denied is the “term of 
the court at which the verdict was 
rendered or the trial had,” within a 
rule of practice which provides that 
“the bill of exceptions, shall be made 
up and signed during the term of 
the court at which the verdict is 
rendered or trial had, unless by spe¬ 
cial order further time is allowed.” 
Fla.—Worrell v. Ford, 107 So. 183, 
90 Fla. 571. 

As suspending judgment 

While the fact that a motion for a 
new trial is based on a question of 
law may be a good reason for over¬ 
ruling the motion, the fact that the 
motion is made on that erroneous 
ground does not prevent suspension 
of finality of the judgment. 

Colo.—Kinney v. Toelin Bros. Mer¬ 
cantile Co., 220 P. 998, 74 Colo. 295. 

Motion to amend findings made by 
the court on a trial without a jury 
should be treated as a motion for a 
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notice of such ruling , 32 provided the motion is filed 
in time and in other respects conforms with legal 
requirements . 33 Where such motion is continued 


and not passed on until the next term, a bill of ex¬ 
ceptions may also be settled at any time during the 
subsequent term , 34 provided leave of court has 


new trial as regards the time for 
settling a hill of exceptions. 

Mich.—Timmerman v. Bultman, 234 
N.W. 441, 253 Mich. 99, followed 
in Schroetenboer v. Bultman, 234 
N.W. 444, 253 Mich. 108, and Nien- 
huis v. Bultman, 234 N.W. 444, 253 
Mich. 109. 

Motion to set aside verdict 

Treating a motion to set aside a 
verdict and enter judgment notwith¬ 
standing the verdict as a motion for 
a new trial is irregular practice, un¬ 
der a statute and rule of court, ex¬ 
tending the time for settling a bill 
of exceptions. 

Mich.—Yerkes v. Antrim Circuit 
Judge, 1G6 N.W. 976, 200 Mich. 443. 

Nunc pro tunc order 

Where a nunc pro tunc order of a 
later date shows a motion for a new 
trial overruled at an earlier date, 
the time for filing a bill of excep¬ 
tions runs from the earlier date. 
Tenn.—Chattanooga Dayton Bus 

Line v. Burney, 23 S.W.2d 669, 160 
Tenn. 294. 

Where defendants moved separate, 
ly for new trials, without serving 
on each other notice of intention to 
do so, the time for filing and serving 
bill of exceptions commenced to run 
from the time the order was made 
striking such motions. 

Utah.—Jones v. Williamson, 168 P. 
110, 50 Utah 444. 

Chancery cases 

Statute making the right to a bill 
of exceptions dependent on a mo¬ 
tion for new trial, and authorizing 
the bill to be taken within thirty 
days after the motion is finally dis¬ 
posed of, applies only to cases in 
the circuit and criminal courts and 
does not apply to chancery cases. 
Tenn.—Carpenter v. Wright, 13 S.W. 
2d 51, 158 Tenn. 289. 

32. Cal.—Hardiman v. Church, 191 
P. 1106, 183 C. 585. 

Kling v. Kimball Pump Co., 1 
P.2d 998, 115 C.A. 517—Fighiera 
v. De Whirst, 162 P. 655, 32 C.A. 
245. 

Utah.—Coray v. Southern Pac. Co., 
185 P.2d 963, 112 Utah 166, re¬ 
versed on other grounds 69 S.Ct 
275, 335 U.S. 520, 93 L.Ed. 208— 
Findlay v. National Union Indem¬ 
nity Co., 38 P.2d 760, 85 Utah 110. 

Interruption of period 

The period for serving a bill of ex¬ 
ceptions, which began to run when 
notice of denial of motion for new 
trial was served, is not interrupted 
by serving notice of appeal. 

Utah.—Findlay v. National Union 
Indemnity Co., supra. 


Bepeal of statute 

A law limiting the time for pre¬ 
paring and serving a bill of excep¬ 
tions does not repeal a law requir¬ 
ing written notice of the order de¬ 
nying a motion for a new trial or 
waiver thereof. 

Cal.—Kling v. Kimball Pump Co., 1 

P.2d 99S, 115 C.A. 517. 

Waiver of notice 

(1) The right of a party whose 
motion for a new trial has been 
denied to have served upon him no¬ 
tice of such ruling may be waived, 
provided there are facts of record 
clearly showing such waiver. 

Cal.—Fighiera v. De Whirst, 162 P. 

655, 32 C.A. 245. 

(2) As the time for appeal can¬ 
not be extended, whether or not no¬ 
tice of a ruling on a motion for new 
trial is served, the taking of an ap¬ 
peal is not a waiver of such notice 
so as to deprive the court of juris¬ 
diction to settle a bill of exceptions, 
service of which is required by stat¬ 
ute within thirty days after service 
of notice in writing of determina¬ 
tion of the motion for a new trial. 
Utah.—Jenkins v. Stephens, 231 P. 

112, 64 Utah 307. 

Where motion is automatically de¬ 
nied by reason of its not having 
been made within the prescribed 
time therefor appellant is deemed to 
have notice thereof as of the date 
of expiration of the statutory period. 
Cal.—Hughes v. De Mund, 233 P. 

94, 195 C. 242. 

Notice of the order denying a mo¬ 
tion for a new trial is not a neces¬ 
sary prerequisite before limitations 
for filing a bill of exceptions begin 
to run, there being no provision in 
the statute for such notice. 

Nev.—Markwell v. Gray, 265 P. 705, 

50 Nev. 427, reheard 271 P. 337, 51 

Nev. 142. 

33. Ala.—Cooper v. Owen, 161 So. 

98, 230 Ala. 316. 

Cal.—Strehlow v. Mothorn, 239 P. 

850, 197 C. 112. 

Mich.—Timmerman v. Bultman, 234 

N.W. 441, 253 Mich. 99. 

Tenn.—Mitchell v. Porter, 173 S.W. 

2d 443, 26 Tenn.App. 498. 

Wyo.—International Harvester Co. 

v. Jackson Lumber Co., 170 P. 6, 

25 Wyo. 367. 

4 C.J. p 279 note 77. 

Notice of motion 

(1) Where defendant failed to file 
notice of his intention to move for 
a new trial within ten days after re¬ 
turn of verdict, as provided by stat¬ 
ute, the court loses jurisdiction to 
entertain such motion, and a pro¬ 
posed bill of exceptions not pre¬ 
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pared within the time required, in 
absence of motion for new trial, is 
null and void. 

Mont.—Stabler v. Adamson, 237 P. 
4S3, 73 Mont. 490. 

(2) Where the record discloses no 
ruling on a motion for a new trial, 
and an order extending the time for 
settling a bill of exceptions was 
made before the filing of notice of 
intention to make such motion, a bill 
filed after the time allowed by law 
cannot be considered as properly set¬ 
tled after or on statutory denial of 
motion for new trial. 

Mont.—O’Donnell v. City of Butte, 
235 P. 707, 72 Mont. 449. 

(3) Where notice of an intention 
to move for a new trial was not 
made in time, the trial court prop¬ 
erly refused to settle a tendered bill 
of exceptions after denying motion 
for a new trial, since under the stat¬ 
utes a new trial could not have been 
granted. 

Nev.—Boyd v. Hough, 47 P.2d 381, 56 
Nev. 123. 

Proceedings for a new trial are 
pending, as affecting the time for 
presenting a bill of exceptions, when 
notice of an intention to move has 
been given. 

Cal.—In re Bergland’s Estate, 170 
P. 400, 177 C. 227. 

In equity case 

Proceedings for a new trial in an 
equity case on grounds not author¬ 
ized by statute are not invalid so as 
to leave the court without jurisdic¬ 
tion to settle bill of exceptions, the 
only penalty being denial of new 
trial. 

Mont.—Pincus v. Pincus' Estate, 26 
P.2d 986, 95 Mont 375. 

34. U.S.—-Mahoning Valley It Co. 
v. O’Hara, Ohio, 196 F. 945, 116 
C.C.A. 495. 

Ill.—Meredosia Lake Drainage & 
Levee Dist. v. Sanitary Dist. of 
Chicago, 268 IU.App. 93—Evanis- 
ki v. Mt Olive & Staunton Coal 
Co., 223 Ill.App. 33. 

Tenn.—Bernard v. Walker, 212 S.W. 
2d 600, 186 Tenn. 617—Bales v. 
Bales, 188 S.W.2d 601, 182 Tenn. 
600. 

Mitchell v. Porter, 173 S.W.2d 
443, 26 Tenn.App. 498—McAlester 
v. Monteverde, 115 S.W.2d 257, 22 
Tenn.App. 14. 

Not ground for dismissal of bill 
The fact that a motion for a new 
trial is made or decided after the 
term of court at which the case is 
tried is not, in itself, a ground for 
dismissing a bill of exceptions. 
Philippine.—Santos v. Villafuerte, 5 
Philippine 739—De la Cruz v. Gar¬ 
cia, 4 Philippine 680. A . 
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been applied for and granted , 34 * 5 although it has 
been held that the continuance of the motion 
for a new trial to the next term without the cause 
does not extend the time for presenting the bill . 25 

The statutory period is extended, however, only 
where there has been a ruling on the motion for a 
new trial; and where the motion is allowed to lapse 
without any determination thereof within the pre¬ 
scribed period therefor, the bill of exceptions must 
be presented within the prescribed period from the 
entry of the original judgment, or it will be unavail¬ 
ing ; 36 and under some statutes this rule also applies 
where the motion is made and decided at the time 
of the trial , 37 or where it is not necessary to a re¬ 
view of the decision of the trial court , 38 or where 
there is no appeal from the ruling on the motion for 
a new trial . 39 

It has been held that appellant need not delay 
filing his bill until the motion for a new trial is 
disposed of ; 39 - 5 and it may be filed at any time dur- 
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ing the term previous to the ruling of the court 
without permission from the trial court ; 40 but, if a 
motion for a new trial is made before judgment, a 
bill of exceptions presented within the prescribed 
time after a ruling on a second motion for a new 
trial made after judgment is in time, although it 
is not within the statutory period after the ruling 
on the first motion . 41 

Under some statutes, the presentation of the bill 
within the prescribed period after the granting or 
refusing of such motion preserves for review the 
rulings of the trial court on the trial of the original 
cause as well as the ruling on the motion for a new 
trial , 42 notwithstanding the trial judge’s successor 
ruled on the motion for a new trial , 43 and, as has 
been held, notwithstanding final judgment in the 
case is not entered until after the bill has been 
filed . 44 

It is held in other jurisdictions that, in the ab¬ 
sence of contrary provision of statute or rule of 


Abolition. of terms of court 

Under amendment of statute abol¬ 
ishing terms of court, where a mo¬ 
tion for new trial was filed Novem¬ 
ber 13, continued to November 28, 
at which time it was taken under 
advisement and on February 27 was 
overruled, bill of exceptions pre¬ 
sented May 25 was timely, as against 
contention that motion lapsed be¬ 
cause carried over into another term, 
and that hence the ninety-day period 
for signing the bill commenced from 
date of the original judgment, since 
the motion was kept alive until judg¬ 
ment thereon. 

Ala.—Williams v. Wicker, 179 So. 
250, 235 Ala. 348. 

Bill held not timely where nothing 
left for consideration at subse. 
quent term. 

Tenn.—Bales v. Bales, 188 S.W.2d 
601, 182 Tenn. 600. 

34.5 Tenn.—National Refining Co. 
v. Littlefield, 223 S.W. 140, 142 
Tenn. 689. 

35. Ohio.—Finley v. Whitely, 22 N. 
E. 640, 46 Ohio St. 524. 

4 C.J. p 279 note 82. 

36. Ala.—Stallings v. Clark, 117 So. 
467, 218 Ala. 31. 

Cal.—Rath v. Vaughan, 187 P. 44, 45 
C.A. 38. 

Mont.—Stabler v. Adamson, 27 P. 
483, 73 Mont. 490. 

N.Y.—Queen v. Lewis, 233 N.T.S. 506, 
225 App.Div. 477. 

Ruling on motion after appeal taken 
Where appeal was taken in civil 
action by supersedeas appeal bond 
while motion for new trial was pend¬ 
ing and before it was acted on, bill 
of exceptions presented to trial judge 
more than ninety days after judg¬ 


ment was rendered, but within nine¬ 
ty days after court overruled mo¬ 
tion for new trial was not timely 
presented, since ruling on motion aft¬ 
er appeal was taken was ineffective 
and served no purpose in computing 
time in which bill of exceptions was 
required to be presented. 

Ala—MacMahon v. Dozier, 187 So. 
710, 237 Ala. 574. 

Mere presence of plaintiff’s coun¬ 
sel, when motion for new trial was 
continued to a date after term time, 
was not such an “acquiescence” in 
the continued force of the motion as 
to prevent plaintiff from contending 
that, since the motion was neither 
granted nor refused, it did not serve 
to extend the time for signing bill 
of exceptions. 

Ala.—Merritt v. Carter, 9 So.2d 779, 
243 Ala. 272. 

37. N.Y.—Queen v. Lewis, 233 N.Y. 
S. 506, 225 App.Div. 477. 

38. Ohio.—Slater v. Brown, 183 N. 
E. 393, 43 Ohio App. 497. 

39. Ala.—Meade v. Meade, 98 So. 
812, 210 Ala 547—General Ordi¬ 
nance Co. v. Bowen, 96 So. 753, 209 
Ala 574. 

39.5 Ind.—Bolka v. File, 176 N.E. 

108, 92 Ind.App. 454. 

Ohio.—Lutz v. Lutz, 60 N.E.2d 67, 
74 Ohio App. 517. j 

40. Ind.—Bolka v. File, 176 N.E. 
108, 92 Ind.App. 454. 

4 C.J. p 279 note 79. 

41. Ala.—Lambert v. Bowman- 
Moore Hat Co., 136 So. 740, 223 
Ala 1, certiorari denied 136 So. 
741, 223 Ala. 420. 

Ohio.—Independent Coal Co. v. 
j Quirk, 16 Ohio Cir.Ct., N.S., 546, 
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affirmed 89 N.E. 1120, 80 Ohio St. 
746. 

42. Colo.—Eltzroth v. Murphy, 223 
P. 760, 75 Colo. 5. 

Wyo.—Gilpatrick v. Perry, 188 P. 
442, 26 Wyo. 538. 

In Alabama 

(1) Under a statute, so providing, 
the filing of a bill of exceptions with¬ 
in ninety days after an order grant¬ 
ing or refusing a motion for a new 
trial preserves for review the ruling 
on the main trial as well as on the 
motion for a new trial. 

Ala.—Alabama Utilities Co. v. Stag¬ 
gers, 173 So. 55, 234 Ala. 101— 
Roberts v. Bellew, 157 So. 216, 229 
Ala. 333—Mitchell v. Birmingham 
News Co., 137 So. 422, 223 Ala. 568 
—Birmingham News Co. v. Fitz¬ 
gerald, 133 So. 31, 222 Ala. 386— 
Tucker v. Houston, 112 So. 360, 216 
Ala. 43. 

(2) Prior to this provision, a bill 
of exceptions which was not present¬ 
ed to the trial judge within the stat¬ 
utory period from the judgment, but 
was presented within the prescribed 
period from the ruling on the mo¬ 
tion for a new trial, could be con¬ 
sidered only in reviewing the rul¬ 
ing on the motion for a new trial. 
Ala.—Patterson v. Holt, 78 So. 637, 

16 Ala.App. 439—J. T. Camp 
Transfer Co. v. Davenport, 74 So. 
156, 15 Ala.App. 507, certiorari de¬ 
nied Ex parte Davenport, 74 So. 
1005, 199 Ala. 698. 

4 C.J. p 278 note 73 [b]. 

43. Ala.—Roberts v. Bellew, 157 So. 
216, 229 Ala. 333. 

44. Ohio.—Boss v. Alms & Doepke 
Co., 17 Ohio App. 314. 
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court, a motion for a new trial or to open a judg¬ 
ment does not operate to extend the time, but the 
bill must be presented within the prescribed time for 
presenting bills of exceptions in ordinary cases . 45 
The time for tender of a bill of exceptions taken 
to the ruling on the intermediate motion itself is 
computed, however, from the time of such rul¬ 
ing . 45 5 It has also been held that the mere carry¬ 
ing over of a motion in arrest of judgment to a 
subsequent term without an order extending the j 
time does not carry with it the right to preserve by 
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a bill of exceptions at such subsequent term excep¬ 
tions saved at previous terms . 46 

Motion to vacate judgment has been held ef¬ 
fective to extend time for filing exceptions . 47 

§ 859. Extension of Time 

A court or Judge ordinarily can extend the time for 
filing a bill of exceptions for settlement only where au¬ 
thority therefor is given by statute or rule of court, and 
where good cause therefor is shown and the requirements 
of the statute or rule are complied with. The extension 


45. Ga.—Washington v. Quattle- 
baum, 70 S.E .21 3C7, 209 Ga. 13- 
Beavers v. LeSueur, 12 S.E.2d 5S3, 
191 Ga. 363—Powell v. Georgia 
Public Service Commission, 197 S. 
E. 792, 186 Ga. 420—Kessler v.; 
Godley, 159 S.E. 6S6, 173 Ga. 115— j 
Luke v. Luke, 123 S.E. 716, 158 Ga. | 
103—Harrison v. Lyerly Ginneries J 
& Warehouse Co., 117 S.E. 818, 155 
Ga. 695. 

Hannah v. Farmers' & Mer¬ 
chants’ Bank, 179 S.E. 141, 50 Ga. 
App. 563—Prudential Ins. Co. of 
America v. Hattaway, 174 S.E. 736, 
49 Ga.App. 211—Burnett v. Mc¬ 
Daniel & Co., 133 S.E. 268, 35 Ga. 
App. 367, 

4 C.J. p 279 note 80 
Bight to present hill not dependent 
on ruling or motion 
The right to present a bill of ex¬ 
ceptions is not dependent on the 
ruling on a petition for a new trial, 
and where a party, contrary to stat¬ 
ute, makes his right to present the 
bill dependent on such ruling and 
lets the time the law grants him to 
exercise such right pass without ex¬ 
ercising it, he loses his right and 
will not be allowed to have his bill 
of exceptions approved in the ordi¬ 
nary way. 

Philippine.—Salcedo v. Marcaida de 
Farias, 4 Philippine 267. 

In Indiana 

(1) To become a part of the rec¬ 
ord on appeal a bill of exceptions 
must be approved and filed within 
the term at which the motion for a 
new trial was overruled, except in 
cases where it appears by the rec¬ 
ord that, at the time of the over¬ 
ruling of the motion for a new tri¬ 
al, time was allowed by the court 
beyond the term, in which to file 
the same, and that such hill was 
thereafter filed within the time 
granted. 

Ind.—Hoffman v. Henderson, 44 N.E. 
629, 145 Ind. 613. 

City of Muncie v. Bennett, 183 
N.E. 911, 95 Ind.App. 548—Old 

Folks’ and Orphan Children’s 
Home v. Roberts, 149 N.E. 188, 83 
Ind. App. 546—Feichter v. Swift, 
132 N.E. 662, 77 Ind.App. 427- 
Western Indemnity Co. v. David¬ 
son, 129 N.E. 860, 75 Ind.App. 77 


—Howrey v. Farm Land Inv. Co., 
125 N.E. 61, 72 Ind.App. 339— 

Huntmgburg Bank v. Morgenroth, 
115 N.E. 798, 64 Ind.App. 315. 

(2) A bill of exceptions containing 
the instructions need not necessarily 
be filed at the term in which they 
were given, or within a time given 
at such term, it being sufficient if 
filed within the time given on over¬ 
ruling motion for new trial. 

Ind.—Gwinn v. Hobbs, 118 N.E. 155, 
72 Ind.App. 439. 

(3) Although the judge, when he 
overruled a motion for a new trial, 
failed to make a docket entry, show¬ 
ing that time was granted defend¬ 
ant in which to settle and file a bill 
of exceptions, after the term expired, 
the omission could be corrected only 
upon evidence in support of motion 
for nunc pro tunc entry and after 
notice. 

Ind.—State v. Griffith, 122 N.E. 417, 
188 Ind. 167. 

(4) Under court rules, it is only 
necessary that bills of exceptions be 
filed in appellate court within nine¬ 
ty days from date judgment was en¬ 
tered or motion for new trial was 
overruled, unless there is a special 
statute governing the particular ap¬ 
peal which provides less time. 

Ind.—Michigan City News v. De¬ 
partment of Treasury, 61 N.E.2d 
470, 116 Ind.App. 40—Phillips v. 
Townsend, 56 N.E.2d 856, 115 Ind. 
App. 273. 

In Texas 

(1) Under statute requiring bills 
of exceptions taken at a term of 
court continuing more than eight 
weeks to be filed within thirty days 
after final judgment unless the court 
extends the time, the time begins to 
run from the day the judgment was 
entered and not from the day when 
the motion for new trial was over¬ 
ruled, “final judgment” meaning the 
judgment proper and not the order 
overruling the motion for new trial. 
Tex.—Foster v. Bourgeois, Civ.App., 

253 S.W. 880, affirmed 259 S.W. 917, 
113 Tex. 489, and overruling Gulf, 
C. & S. F. Ry. Co. v. Felts, 128 S. 
W. 155, 60 Tex.Civ.App. 471. 

(2) A bill to an order overruling a 
motion for a new trial need not be 
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filed during the term at which the 
order overruling the motion is en¬ 
tered but may be filed within the 
time allowed by statute after the 
day of adjournment of the court. 
Tex.—Stephenson v. Nichols, Com. 
App., 286 S.W. 197. 

(3) The provision of such statute 
granting thirty days from adjourn¬ 
ment to file bills of exceptions, and 
providing for extension of such time, 
applies to bills of exceptions con¬ 
taining testimony taken on a motion 
for new trial under the statute relat¬ 
ing to misconduct of the jury. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Vick, Civ.App., 210 S.W. 247. 

(4) Appellant’s failure to file a 
statement of facts and bills of ex¬ 
ception sixty days after denial of a 
new trial does not preclude a review 
where the statement of facts and 
transcript were filed eighty days aft¬ 
er perfecting the appeal. 

Tex.—Employers’ Casualty Co. v. 
Rockwall County, Civ.App., 300 S. 
W. 148, modified on other grounds 
35 S.W.2d 690, 120 Tex. 441, re¬ 
heard 38 S.W.2d 1098, 120 Tex.’ 441. 

(5) Statute providing for filing of 
statement of facts or bills of excep¬ 
tion on appeal within ninety days 
after order overruling appellant’s 
motion for new trial was repealed 
by statute vesting rule-making pow¬ 
er in supreme court, so that rule of 
civil procedure requiring that tran¬ 
script be filed with clerk of court of 
civil appeals within sixty days after 
such order, unless court, on motion 
filed within fifteen days after ex¬ 
piration of such period, permits later 
filing of transcript, controls in dis¬ 
position of subsequent appeal. 

Tex.—Garrett v. Mercantile Nat. 
Bank at Dallas, Civ.App., 170 S.W. 
2d 238, affirmed 168 S.W.2d 636, 
140 Tex. 394. 

45.5 Ga.—City of Macon v. Herring¬ 
ton, 32 S.E.2d 517, 198 Ga. 576. 

46. Tenn.—National Refining Co. v. 
Littlefield, 223 S.W. 140, 142 Tenn. 
689—Rhinehart v. State, 127 S.W. 
445, 122 Tenn. 698. 

4 C.J. p 279 note 81. 

47. U.S.—Dalton v. Hazelet, Alaska, 
182 F. 561, 105 C.C.A. 99. 
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may be granted on reasonable conditions which must also 
be complied with. 

Where the statute fixing the time for filing of a 
bill of exceptions is mandatory in nature, and does 
not authorize an extension of such time, no such 
extension may be granted , 47 * 50 and the trial court 
may not vacate an order overruling a motion for 
a new trial and reenter it on a subsequent date for 
the sole purpose of extending the time provided by 
law for the filing of a bill of exception . 47 - 55 So a 
court or judge ordinarily can extend the time des¬ 
ignated by statute for filing a bill of exceptions for 
settlement only where he has express statutory au¬ 
thority to do so . 48 In many jurisdictions, however, 
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authority exists by virtue of statutes which have 
been held constitutional , 49 or by rules of court, for 
an extension of time for filing bills of exception 
beyond the trial term , 50 or beyond the period other¬ 
wise fixed by statute therefor , 51 and, although the 
bill is settled after the statutory period therefor, if 
it is presented and settled within the time extend¬ 
ed by order of court, it is presented and settled in 
time . 52 

In order to entitle a bill to be filed in an extended 
time, under statutes authorizing such practice, good 
cause must be shown as to why it cannot be filed 
within the regular time prescribed therefor ; 53 and 


47.50 Ohio.—Save-Way Inc. v. New 
York Cent. R. R., 105 N.E.2d 431, 
92 Ohio App. 367. 

47.55 Ohio.—Save-Way, Inc. v. New 
York Cent. R. R., supra. 

48. Colo.—Gavin v. Kniffen, 254 P. 
999, 81 Colo. 269. 

Mont.—Hutchinson v. Burton, 247 P. 

2d 987, 126 Mont. 279. 

Ohio.—Save-Way, Inc. v. New York 
Cent. R. R-, 105 N.E.2d 431, 92 Ohio 
App. 367. 

Pa.—Miles v. Masters, 97 A. 2d 36, 
374 Pa. 127. 

Philippine.—Paez v. Berenguer, 6 
Philippine 521, 4 Off.Gaz. 692. 
Tenn.—Strain v. Roddy, 101 S.W.2d 
475, 171 Tenn. 181. 

4 C.J. p 272 note 33, p 280 note 95. 

Authority “to sign aad allow all 
hills of exception” includes “the in¬ 
cidental act of extending the time 
for reducing exceptions to writing 
and presenting the same for allow¬ 
ance.’* 

Wyo.—Boulter v. Cook, 226 P. 447, 
451, 31 Wyo. 373. 

Hustings court judge has no juris¬ 
diction to make an order extending 
the time for signing a bill of excep¬ 
tions beyond the statutory period. 
Va.—Lancaster v. Stokes, 89 S.E. 85, 
119 Va. 149. 

49. Ind.—Tarnowski v. Lake Shore, 
etc., R. Co., 104 N.E. 16, 181 Ind. 
202—Cleveland, etc., R. Co. v. 
Smith, 97 N.E. 164, 177 Ind. 524. 

Wis.—Briggson v. City of Viroqua, 
58 N.W.2d 543, 264 Wis. 40. 

Wyo.—Benedict v. Citizens’ Nat. 
Bank of Casper, 5 P.2d 277, 43 
Wyo. 427. 

50. Ohio.—Pugh v. State, 36 N.E. 
783, 51 Ohio St. 116. 

Extension of the term for the pur¬ 
pose of settling a bill of exceptions 
is equivalent to an extension of time 
for settling. 

D.C.—Moran v. Wagner, 28 App.D. 
C. 166. 

4 C.J. p 280 note 96. 

51. Cal.—Manning v. Gavin, 92 P.2d 
795, 14 C.2d 44. 


Neb.—In re Bingaman’s Estate, 47 N. 

W.2d 435, 154 Neb. 240. 

Nev.—Baker v. Baker, 96 P.2d 200, 
59 Nev. 163. 

N.M.—New Jersey Zinc Co. v. Local 
890 of Intern. Union of Mine, Mill 
& Smelter Workers, 261 P.2d 648, 
57 N.M. 617. 

Or.—Valley Concrete Pipe Co. v. City 
of Albany, 303 P.2d 503. 

R.I.—Moulis v. Kennedy’s, Inc., 108 
A.2d 512. 

Tenn.—Strain v. Roddy, 101 S.W.2d 
475, 171 Tenn. 181. 

Utah.-—Nielson v. Smith, 107 P.2d 
158, 100 Utah 342—Barnard v. 

Hardy, 293 P. 12, 77 Utah 218— 
Hurd v. Ford, 276 P. 908, 74 Utah 
46. 

W.Va.—State v. Consumers’ Gas & 
Oil Co., 45 S.E.2d 923, 130 W.Va. 
755. 

Purpose of extension 

Trial judge who tried cause may 
grant extension of time not only 
for preparation of bill of exceptions, 
but also to serve, procure return, or 
to present and allow bill as well, if 
maximum extension period of forty 
days is not exceeded. 

Neb.—Neighbors & Danielson v. West 
Nebraska Methodist Hospital, 74 
N.W.2d 854, 162 Neb. 33. 

After decision on motion for new 
trial 

Where so provided by statute, the 
time allowed after decision on a mo¬ 
tion for a new trial for filing and 
serving a bill of exceptions “may be 
enlarged upon good cause shown, by 
the court, any justice of the Su¬ 
preme Court, judge, referee, or ju¬ 
dicial official, or by stipulation of 
the parties.” 

Nev.—Barbash v. Pitt, 227 P. 1018, 
48 Nev. 108—E. Reinhart Co. v. 
Oklahoma Gold Mining Co., 226 P. 
902, 48 Nev. 32. 

52. Ill.—Notroma Corp. v. Miller, 11 
N.E.2d 630, 292 Ill.App. 612. 

Utah.—Chamberlain v. Larsen, 29 P. 

2d 355, 83 Utah 420. 

Wis.—Lauren v. Calvetti, 37 N.W. 
2d 839, 255 Wis. 121. 

783 


53. Ky.—Carter v. Harlan Hospital, 
128 S.W.2d 174, 278 Ky. 84—S. K. 
Jones Const. Co. v. Hendley, 5 S. 
W.2d 482, 224 Ky. 83. 

Nev.—Barbash v. Pitt, 227 P. 1018, 
48 Nev. 108. 

Ohio.—Hebert v. New York Cent. R. 
R., 105 N.E.2d 438, 92 Ohio App. 
512—State v. Alessandro, App., 93 
N.E.2d 310—Keating v. Keating, 
App., 77 N.E.2d 368, appeal dis¬ 
missed 76 N.E.2d 397, 148 Ohio St. 
671. 

S.D.—Theisen v. Qualley, 175 N.W. 
556, 42 S.D. 367. 

Utah.—Independence Gas & Oil Co. 
v. Beneficial Oil Co., 266 P. 267, 71 
Utah 348. 

Wis.—Hensle v. Carter, 59 N.W.2d 
455, 264 Wis. 537—O’Hare v. Fink, 
35 N.W.2d 320, 254 Wis. 65—Mil¬ 
lar v. City of Madison, 9 N.W. 2d 
90, 242 Wis. 617—Becker v. Smith, 
296 N.W. 620, 237 Wis. 322—Mor¬ 
ris v. P. & D. General Contractors, 
295 N.W. 720, 236 Wis. 513—Bet- 
tack v. Conachen, 294 N.W. 57, 235 
Wis. 559. 

Affidavit showing a sufficient cause 
therefor justifies the granting of ad¬ 
ditional time to prepare and settle 
a bill of exceptions. 

Mont.—Costello v. Shields, 43 P.2d 
879, 99 Mont. 335—Langston v. 
Currie, 26 P.2d 160, 95 Mont. 57. 
Wis.—Wendlandt v. Hartford Acc. & 
Indem. Co., 268 N.W. 230, 222 Wis. 
204. 

Extending time for appeal 

A court allowing an extension of 
time for appeal properly extended 
the time for serving a bill of ex¬ 
ceptions which would have been 
served within the proper time but 
for the pendency of proceedings at¬ 
tacking the first appeal. 

Wis.—In re Loewenbach’s Will, 246 
N.W. 332, 210 Wis. 253. 

Illness of attorney 

(1) Illness of appellant’s attorney, 
if seasonably brought to the court’s 
attention, may authorize an exten¬ 
sion of time to settle his bill of ex- 
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there must be at least a substantial compliance with j extension of time,and proper steps be taken to 
the statutes or rules of court with respect to the j preserve the jurisdiction of the trial court . 55 The 


ceptions. but cannot excuse failure 
to comply with the statute and rule. 
Mich.—Miley v. Grand Traverse Cir¬ 
cuit Judge, 186 N.W. 398, 217 Mich. 
415. 

(2) Such illness is not ground for, 
an extension of time to file excep- j 
tions, where throughout the case 
other counsel who was conversant 1 
with the case was associated with j 
such attorney. 

Mich.—Clearwater Tp. v. Lamb, 218 
NW. 651, 242 Mich. 263. 

Financial inability 

(1) An affidavit by plaintiff, who 
appealed from adverse judgment, to 
effect that bill of exceptions was 
available to plaintiff but that plain¬ 
tiff had been without necessary 
funds to obtain bill, did not estab¬ 
lish “good cause” under statute au¬ 
thorizing trial court to extend time 
for service of bill, notwithstanding 
a term of supreme court was not lost 
by delay in serving bill. 

Wis.—Becker v. Smith, 296 NW. 620, 
237 Wis. 322. 

(2) Where judgment was rendered 
in favor of defendant and plaintiff’s 
motion for new trial was overruled 
at September term and plaintiff was 
given until last day of January term 
within which to file bill of excep¬ 
tions, and plaintiff waited until last 
day of January term to file motion 
requesting extension of time within 
which to file bill of exceptions, ap¬ 
pellant’s inability to procure funds 
to pay for official transcript of evi¬ 
dence was not such “casualty” or 
“misfortune” as would justify ex¬ 
tension of time to file bill of ex¬ 
ceptions beyond a day in succeed¬ 
ing term. 

Ky.—Posey v. Board of Councilmen 
of City of Frankfort, 184 S.W.2d 
970, 299 Ky. 210. 

Inadvertence of counsel in respect 
of the time within which a bill of 
exceptions was required to be filed 
is not sufficient to authorize an ex¬ 
tension of the statutory time for fil¬ 
ing a bill of exceptions. 

Utah.—Moyle v. McKean, 162 P. 63, 
49 Utah 93. 

Wis.—Bramman v. Teutonia Recrea¬ 
tion Co., 9 NW.2d 113, 242 Wis. 
620. 

Substitution of counsel 

Additional time for settling a bill 
of exceptions may or should be 
granted where a substitution of 
counsel has taken place. 

Mich.—Chajnacki v. Wayne Circuit 
Judge, 233 N.W. 427, 252 Mich. 594. 
Wis.—Julien v. Julien, 60 NW.2d 
753, 265 Wis. 85—Bet tack v. Con- 
achen, 294 N.W. 57, 235 Wis. 559. 

54. Ark.—Richardson v. Sallee, 183 
S.W.2d 508, 207 Ark. 915. 


Neb.—Neighbors & Danielson v. 
West Nebraska Methodist Hospi¬ 
tal, 74 N.W.2d 854, 162 Neb. 33. 
N.M.—Roberson v. Citizens’ Lum¬ 
ber Co., 190 P. 353, 26 N.M. 171. 
Tex.—Mauldin Drilling Co. v. Wey- 
man, Civ.App., 3 S.W.2d 585. 

4 C.J. p 2S1 note 97. 

Time for retender 

If judge merely notes date of ten- 
* der of bill of exceptions and returns 
it for submission to counsel for de¬ 
fendant in error, counsel for plaintiff 
in error must act with reasonable 
diligence in retendering the bill, and 
time for retendering is not automati¬ 
cally extended until parties agree on 
recitals of the bill. 

Ga.—Turner v. Turner, 12 S.E.2d 633, 
191 Ga. 123. 

In Michigan 

(1) Under statute and rule of 
court authorizing an extension of 
time on the production of a certifi¬ 
cate from the stenographer of the 
court that the party desiring such 
extension has ordered a transcript of 
the testimony necessary for the 
preparation of the bill of exceptions, 
and that the same will be furnished 
by the stenographer as soon as pos¬ 
sible, the stenographer’s certificate 
must be filed within twenty days aft¬ 
er judgment to obtain such exten¬ 
sion of time. 

Mich.—Fry v. Wayne Circuit Judge, 
235 N.W. 806, 254 Mich. 102. 

(2) This statute applies only to 
the first extension beyond the statu¬ 
tory twenty-day period allowed as a 
matter of right. 

Mich.—Brevoort v. Mayne, 169 N.W. 
224, 203 Mich. 388. 

(3) Such statute contemplates an 

extension where the official stenogra¬ 
pher through pressure of business is 
unable to furnish a transcript of the 
evidence within the time prescribed; 
and, therefore, where the stenogra¬ 
pher's transcript was furnished four 
months before application to extend 
the time for settling a bill of excep¬ 
tions was made, the extension should 
be denied. | 

Mich.—Boyne City Hardware Co. v. 

Mayne, 163 N.W. 892, 197 Mich. 
374. 

(4) Producing the certificate with¬ 
out filing it is sufficient. 

Mich.—Andres v. Washtenaw Circuit 
Judge, 283 N.W. 630, 287 Mich. 412. 

(5) An affidavit is unnecessary, 
and lack of verification on a certifi¬ 
cate in the form of an affidavit does 
not bar the right to appeal. 

Mich.—Andres v. Washtenaw Circuit 
Judge, supra. 

(6) Where a transcript of the tes¬ 
timony has been presented to the 
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court, an extension of time to exam¬ 
ine the bill of exceptions granted 
within the statutory period is valid 
without the useless formality of fil¬ 
ing the stenographer’s certificate. 
Mich.—Felt v. Methodist Educational 
Advance, 225 N.W. 545, 247 Mich. 
168—Ferris v. American Ins. Un¬ 
ion, 222 N.W. 744, 245 Mich. 548, 
65 A.LR. 1033—Barriger v. Zieg¬ 
ler, 216 N.W. 417, 241 Mich. 83. 

(7) On an affidavit showing that 
the transcript could not be reduced 
to proper form in time, an extension 
may properly be granted without a 
certificate from the court stenogra¬ 
pher. 

Mich.—Ferris v. American Ins. Un¬ 
ion, supra. 

(8) Where the statute makes it 
duty of the party or counsel to file 
the stenographer’s certificate within 
twenty days, if the duty is intrusted 
to another, the consequences of his 
neglect must be assumed. 

Mich.—Shane v. Himelstein, 198 N. 
W. 909, 227 Mich. 465. 

(9) Where appellant, within the 
time allowed by the court for filing 
a transcript, filed the stenographer’s 
certificate and made written applica¬ 
tion for an extension of time, where¬ 
upon the court announced that the 
order would pass when the certifi¬ 
cate, which was not found in the 
files until after the time expired, was 
produced, the supreme court will 
consider the case, in the absence of 
any showing that appellant was re¬ 
sponsible for the temporary loss of 
the certificate. 

Mich.—In re Ganea’s Estate, 198 N. 
W. 343, 227 Mich. 11. 

55- Nev.—Graff v. Shipman Bros. 
Transfer Co., 222 P.2d 497, 267 Nev. 
610. 

Utah.—-Findlay v. National Union In¬ 
demnity Co., 38 P.2d 760, 85 Utah 
110—Hurd v. Ford, 276 P. 908, 74 
Utah 46. 

Filing of praecipe for record 
Where so provided by statute, a 
trial judge is without jurisdiction 
to extend the time for settling and 
signing a bill of exceptions, except 
on showing from the record and files 
in the office of the clerk of the dis¬ 
trict court that appellant or plain¬ 
tiff in error has, within thirty days 
after appeal or suing out of writ 
of error, filed a praecipe for the rec¬ 
ord transcribing testimony to be in¬ 
cluded in the bill of exceptions. 
N.M.—Wells v. Coe, 240 P. 302, 30 
N.M. 599—Christian v. Lockhart, 
239 P. 285, 30 N.M. 484—Stroup v. 
Frank A. Hubbell Co., 184 P. 976, 
25 N.M. 525—Security Ins. Co. v. 
City of Socorro, 179 P. 748, 25 N. 
M. 200. 
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time to settle and sign a bill of exceptions is not 
extended by an extension of time for filing a com¬ 
plete transcript , 56 or by an order of the appellate 
court extending the return day of a writ of er¬ 
ror ; 57 but it has also been held that where the ap¬ 
pellate court, under authority conferred by rules of 
court, extends the time for filing the transcript and 
assignment of errors, it ipso facto carries forward 
the time for filing the bill of exceptions . 57 - 5 A stat¬ 
ute or rule of court relating to a stay of execution 
does not apply to a bill of exceptions , 58 so that a 
stay of execution of the judgment is not sufficient 
to extend the time for signing the bill of excep¬ 
tions . 58 - 5 Service of a proposed bill of exceptions 
on respondent by appellant within the extended time 
granted by the court to file the bill does not work an 
extension of the time for settlement thereof . 59 

Reasonable conditions may be imposed by the 
court as a condition to allowing an extension of 
time , 60 if the conditions annexed are not so unduly 
onerous as to amount to an abuse of discretion , 61 
and they must be strictly complied with ; 62 but an 
acceptance and performance of the conditions ren¬ 
ders the order irrevocable and binding . 63 


Where time to file is not defined by mandatory 
statute, it has been held that the trial court is au¬ 
thorized, even without statutory authority, to ex¬ 
tend the time for signature beyond the term by an 
order , 64 or standing rule of court . 65 

§ 860. - Authority to Grant Extension 

Authority to grant an extension of time for the pres¬ 
entation and allowance of a bill of exceptions rests only 
in the judge designated by statute or rule of court, usual¬ 
ly the trial judge; and ordinarily the order of extension 
cannot be made by the appellate court or by the clerk of 
the trial court. 

As a general rule, only the judge designated by 
statute or rule of court has authority to grant an 
extension of time for the presentation and allow¬ 
ance of a bill of exceptions . 65 - 50 Ordinarily, the 
granting of such extension of time falls within the 
judicial functions of the judge who presided at the 
trial ; 66 and, although under some statutes the court 
in session and not the judge must grant the order 
of extension , 67 under probably most statutes the 
order of extension, in order to be valid, must be 
made by the trial judge only , 68 and not by the 
court . 69 In the absence of statutory authority there- 


56. N.M.—Herbst v. Rogers, 164 P. 
827, 22 N.M. 449. 

Customary interlocutory order ex¬ 
tending time for filing transcript of 
the record and evidence in court of 
appeals did not extend time for filing 
bill of exceptions within the proper 
time. 

Ky.—Napier v. Hurst-Snyder Hos¬ 
pital Co., 130 S.W.2d 771, 279 Ky. 
378. 

57. Mich.—Yerkes v. Antrim Circuit 
Judge, 166 N.W. 976, 200 Mich. 
443. 

57.5 Ind.—Smith v. American Crpo- 
soting Co., 50 N.E.2d 915, 221 Ind. 
613. 

58. Colo.—In re Luthe’s Estate, 182 
P. 885, 66 Colo. 420. 

Authority to suspend execution 
A statutory provision authorizing 
the trial judge to suspend execution 
of a judgment does not authorize the 
extension of time for filing a bill of 
exceptions beyond the statutory pe¬ 
riod. 

Va.—Bragg v. Justus, 106 S.E. 335, 
129 Va. 354. 

58.5 W.Va.—Grottendick v. Webber, 
61 S.E.2d 854, 134 W.Va. 798- 
State v. Consumers' Gas & Oil Co., 
45 S.E.2d 923, 130 W.Va. 755. 

59. Utah.—Prunty v. Equitable Life 
Assur. Soc., of U. S., 42 P.2d 219, 
86 Utah 236. 

60. S.D.—Miller v. Way, 54 N.W. 
814, 3 S.D. 627. 

4A C. J.S.—5Q 


Wis.—Warnke v. Braasch, 289 N.W. 

598, 233 Wis. 398. 

4 C.J. p 281 note 98. 

Bond cannot be required of the 
state as a condition for an extension 
of time for settling a bill of excep¬ 
tions, and, where inadvertently in¬ 
serted as a condition in an order ex¬ 
tending the time, it will be disre¬ 
garded. 

Mich.—Reynick v. Snow, 178 N.W. 
40, 210 Mich. 563. 

61. Wis.—Sly v. Kilbourn City, 128 
N.W. 872, 144 Wis. 203. 

62. Cal.—McCarty v. Wilson, 84 P. 
295, 2 C.A xiii—Wilson v. Arnot, 
84 P. 293, 2 Cal.App. 570. 

63. S.D.—Miller v. Way, 54 N.W. 
814, 3 S.D. 627. 

4 C.J. P 281 note 2. 

64. Md.—Wegefarth v. Weissner, 
106 A. 854, 132 Md. 595. 

4 C.J. p 281 note 3. 

As to time for return of bill 
A statutory provision that, upon 
the failure of appellee to return bills 
of exceptions within fifteen days, 
they shall be signed by the court 
as originally prepared by appellant, 
and the further provision that, upon 
the return of the bills of exceptions 
by appellee, with his amendments 
and additions, the same shall forth¬ 
with be presented to the judge, who 
shall settle the same within five days 
thereafter, are not mandatory, and 
the court may extend the time in a 
proper case. 

Md.—Wegefarth v. Weissner, supra. 
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65. Pa.—Haines v. Commonwealth, 
99 Pa. 410. 

4 C.J. p 282 note 4. 

65.59 N.M.—Medler v. Henry, 97 P. 
2d 661, 44 N.M. 63. 

66. Ill.—Davis v. Mosbacher, 252 
Ill.App. 536. 

Mass.—Herbert v. G. E. Lothxop The¬ 
atres Co., 173 N.E. 539, 273 Mass. 
462. 

Wyo.—Benedict v. Citizens’ Nat. 
Bank of Casper, 5 P.2d 277, 43 
Wyo. 427. 

67. Tex.—International, etc., R. Co. 
v. Alexander, Civ.App., 135 S.W. 
692. 

4 C.J. p 282 note 7. 

68. Mich.—Krell v. Merriam, 224 N. 
W. 392, 246 Mich. 412. 

Mont.—Langston v. Currie, 26 P.2d 
160, 95 Mont. 57. 

N.M.—Massengill v. City of Clovis, 
267 P. 70, 33 N.M. 318. 

4 C.J. p 282 notes 5, 6. 

After expiration of term of office 
Under a statute, providing for ex¬ 
tension of time by the "judge au¬ 
thorized to allow the bill,” a judge 
before whom the case was tried 
could after expiration of his term 
of office extend the time for present¬ 
ing a bill of exceptions. 

Wyo.—Benedict v. Citizens’ Nat. 
Bank of Casper, 5 P.2d 277, 43 
Wyo. 427. 

69. Ala.—Keith v. State, 41 So. 953, 
148 Ala. 679. 

4 C.J. p 282 note 5* 
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for, such extension of time ordinarily cannot be 
ordered by a different judge than the trial judge , 70 
especially when the trial judge is present and able 
to act , 71 and even though the trial judge is outside 
the county on the last day for making the exten¬ 
sion . 72 It has been held, however, that if the 
presiding judge cannot be reached because of sick¬ 
ness, absence, or other sufficient cause, the order 
of extension may be rendered by another judge . 73 

An order granting such an extension cannot be 
made by a judge who is disqualified, by interest, to 
sit in the case ; 74 nor, generally, can it be made 
without the territorial limits of the judge's juris¬ 
diction , 75 although it has been held that, under a 
power to sign and allow bills of exceptions in any 
county or judicial district, an order of extension 
may be granted wherever the judge may be when 
receiving and considering the application for the 
extension . 76 

Special judge. If the cause is tried before a 
special judge, the power to extend the time for 
filing a bill of exceptions is in him and not in the 
regular judge . 77 It has been held, however, that a 
constitutional provision that the powers of a spe¬ 


cial judge shall end with the term at which he was 
elected controls as against the alleged statutory 
right of the special judge before whom the case was 
tried to grant an extension for the filing of a bill 
of exceptions after the expiration of his term of 
office . 77 - 5 It has also been held that where the 
judge who originally tried the case on request of 
plaintiff called in another judge to retry it, after 
such retrial by such other judge the first judge was 
not disqualified to extend the time within which 
defendant appellant might prepare and serve its 
proposed bill of exceptions . 78 A judge who enters 
judgment, after the trial judge has filed findings of 
fact and conclusions of law, has been held to have 
authority to grant an extension for filing a bill of 
exceptions . 79 

Chancellor has the same power as a judge in 
courts of law to extend the time for filing a bill 
of exceptions under the codes and practice acts 
providing for tendering the bill in a chancery 
court . 80 

Appellate court. Unless otherwise provided by 
statute , 80 - 5 the appellate court ordinarily has no au¬ 
thority to extend the time for preparing, serving, 


70. Me.—Carey v. Bourque-Lanigan 
Post No. 5, The American Legion, 
102 A.2d 860, 149 Me. 390. 

Mass.—Herbert v. G. E. Lothrop 
Theatres Co., 173 N.E. 539, 273 
Mass. 462. 

Neb.—Neighbors & Danielson v. 
West Nebraska Methodist Hospi¬ 
tal, 74 N.W. 2d 854, 162 Neb. 33. 

71- Mich.—Krell v. Merriam, 224 N. 
W. 392, 246 Mich. 412. 

72- Mass.—Herbert v. G. E. Lothrop 
Theatres Co., 173 N.E. 539, 273 
Mass. 462. 

Season for rule 

“It was the duty of the excepting 
party before the expiration of the 
time for its allowance to see that 
the bill of exceptions was presented 
to the trial judge or to secure from 
the trial judge a further extension 
of time for its allowance if he de¬ 
sired to keep his exceptions alive." 
Mass.—Herbert v. G. E. Lothrop 
Theatres Co., supra. 

73. Md.—United R., etc., Co. v. 

Dean, 84 A. 75, 117 Md. 686. 
Successor judge 

Where notice of entry* of adverse 
judgment was served on defendant 
on April 30, 1952, and subsequently, 
the circuit court judge who tried the 
case was succeeded by another judge, 
extension of time for settling bill of 
exceptions was not the exclusive 
province of the trial judge, but suc¬ 
cessor judge had authority, on July 
2, 1952, to enter order of extension. 


Wis.—Briggson v. City of Viroqua, 
58 N.W.2d 543, 264 Wis. 40. 
Words “sitting for the trial 
judge” as used in court rule provid¬ 
ing that any judge sitting for the 
trial judge should have power to set¬ 
tle, sign, and seal the bill of ex¬ 
ceptions or case stated and to extend 
time therefor and for filing tran¬ 
script in supreme court, mean sitting 
for the judge who tried the case. 
N.M.—Medler v. Henry, 97 P.2d 661, 
44 N.M. 63. 

74. Cal.—Johnson v. German Amer¬ 
ican Ins. Co., 88 P. 985, 150 C. 336. 

Tex.—Dolsons, Inc. v. Sheridan Stove 
Mfg. Co., Civ.App., 178 S.W. 663. 

75. Ill.—Nester v. Carney Bros. Co., 
98 Ill.App. 630. 

4 C.J. p 282 note 9. 

76. Wyo.—Boulter v. Cook, 226 P. 
447, 31 Wyo. 373. 

77. Fla.—Atlantic Coast Line It. Co. 
v. Mallard, 43 So. 755, 53 Fla. 515. 

4 C.J. p 282 note 10. 

After reelection 

Where another judge is substitut¬ 
ed for regular trial judge, and his 
term expires before signing a bill, 
he may, after rejection, extend the 
time for filing. 

Mo.—State v. Gordon, 95 S.W. 420, 
196 Mo. 185. 

77.5 Ark.—Patterson v. Carpenter, 
181 S.W.2d 465, 207 Ark. 543. 

78. Cal.—Coulin v. Southern Pac. R. 
Co., 182 P. 67, 40 C.A. 733. 
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79. Mich.—Wark-Gilbert Co. v. 
Lamb, 227 N.W. 723, 248 Mich. 581. 

Prior entry of judgment irregular 
Where, after the trial judge has 
filed findings of fact and conclusions 
of law, another judge enters judg¬ 
ment on the ground that the entry of 
judgment prior to the filing of find¬ 
ings and conclusions was premature, 
the latter judge has authority to 
grant a stay of proceedings and an 
extension of time for presenting a 
bill of exceptions. 

Mich.—Wark-Gilbert Co. v. Lamb, 
supra. 

80. Miss.—Jamison v. Jamison, 46 
So. 83, 945, 92 Miss. 468. 

Statute requiring stenographer’s 
certificate to extend time for bill of 
exceptions applies both to law and 
chancery. 

Mich.—Jedele v. Washtenaw Circuit 
Judge, 212 N.W. 89, 237 Mich. 520. 

80.5 Mont.—Petition of Butts, 271 
P.2d 424, 128 Mont. 118. 

Neb.—In re Bingaman’s Estate, 47 
N.W.2d 435, 154 Neb. 240. 

Appeal on questions of law and fact 
(1) On appeal on questions of law 
and fact in civil cases in which court 
of appeals determines that appeal 
should have been brought on ques¬ 
tions of law, court of appeals has 
discretion to extend time for filing 
of bill of exceptions. 

Ohio.—Wallace v. Bartlett, App., 58 
N.E.2d 494—In re Arrasmith’s Es¬ 
tate, 7 N.E.2d 826, 54 Ohio App. 
391. 
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and tendering a proposed bill of exceptions; 81 but 
it may grant the extension in those jurisdictions 
providing for the settling of the bill in such court 
where the trial judge neglects or refuses to settle 
it. 32 

Clerk of court is not authorized to extend the 
time for filing a bill of exceptions without direction 
from the court. 83 

§ 861. - Application for Extension and 

Notice Thereof 

Only a party may make application for an extension 


of time in which to present a bill of exceptions for settle¬ 
ment; and he must act within the proper time and, if 
required by statute or rule of court, give notice of the 
application to the adverse party. 

Only a party to the suit may apply for extension 
of time for filing exceptions. 83 50 A proper ap¬ 
plication on motion therefor must be made, 84 with¬ 
in the time expressly provided therefor, 85 or, in the 
absence of such a provision, within the time pre¬ 
scribed or previously allowed by the court for pre¬ 
senting or serving the bill for settlement, 86 for, as 
noted infra § 862, the court has no power to grant 
an extension after the expiration of such time. 


(2) Statute, providing* that the ap¬ 
pellate court shall fix the time for 
the preparation of a bill of excep¬ 
tions if it determines that the case 
cannot be heard on the facts, applies 
only to cases where an appeal on 
questions of law and fact has been 
made effective by the filing of a 
bond as required by statute provid¬ 
ing that no appeal shall be effective 
as an appeal on questions of law and 
fact unless a bond is filed at the 
time notice of appeal is required to 
be filed. 

Ohio.—Stevely v. Stoll, 14 N.E.2d 
419, 67 Ohio App. 401. 

(3) Where motion to dismiss ap¬ 
peal for failure to file appeal bond 
was overruled, and it was deter¬ 
mined that appeal should stand for 
hearing as on an appeal on ques¬ 
tions of law, court fixed time for 
preparation of bill of exceptions as 
thirty days from date of entry 
journalizing opinion. 

Ohio.—Van Almsick v. Van Almsick, 
App., 64 N.E. 2d 133. 

81. Nev.—Lamb v. Lamb, 38 P.2d 
659, 55 Nev. 437. 

On an appeal on questions of law, 
court of appeals cannot extend time 
fixed by statute for filing bill of ex¬ 
ceptions in trial court. 

Ohio.—Wallace v. Bartlett, App., 58 
N.E.2d 494—Manhattan Terrazzo 
Strip Co. v. A. Benzing & Sons, 41 
N.E.2d 736, 72 Ohio App. 197—In 
re Arrasmith’s Estate, 7 N.E.2d 
826, 54 Ohio App. 391. 

82. R.I.—Robinson v. New York, 
etc., R. Co., 67 A. 424. 

4 C.J. p 282 note 11. 

83. Mich.—Shane v. Himelstein, 198 
N.W. 909, 227 Mich. 465. 

83.50 Mass.—Jordan Marsh Co. v. 
Barry, 3 N.E.2d 792, 295 Mass. 210. 

84. Mich.—Santamore v. Alger Cir¬ 
cuit Judge, 285 N.W. 45, 288 Mich. 
518. 

Mont.—Vicain v. City of Missoula, 
81 P.2d 350, 107 Mont. 105. 

Utah.—Independent Gas & Oil Co. v. 
Beneficial Oil Co., 266 P. 267, 71 
Utah 348. 


W.Va.—State v. Consumers* Gas & 
Oil Co., 45 S.E.2d 923, 130 W.Va. 
755. 

Burden of securing order of pre¬ 
siding justice for extension of time 
within which to file bill of exceptions 
is on party who desires it, and there 
is no duty on part of presiding jus¬ 
tice to seek out parties to ascertain 
if extra time is necessary. 

Me.—Bradford v. Davis, 56 A.2d 68, 
143 Me. 124. 

Before a motion for settlement of 
a bill of exceptions is filed, the court 
cannot extend the time without an 
application therefor. 

Mich.—Detroit United Ry. v. Bren- 
nen, 201 N.W. 494, 229 Mich. 454. 

Necessity for writing and filing 

(1) An application to court for an 
extension of time within which to 
file a bill of exceptions is not re¬ 
quired to be made in writing. 

Or.—State ex rel. Kaser v. Leonard, 
94 P.2d 1113, 164 Or. 579. 

(2) If not required by statute, it 
is not essential that the request for 
an extension shall be in writing or 
filed, although the judge may per¬ 
haps have the right to insist, as a 
condition to acting upon such re¬ 
quest, that it be presented in the 
form of a written motion or applica¬ 
tion. 

Wyo.—Gilpatrick v. Perry, 188 P. 
442, 26 Wyo. 538. 

Application held sufficient 
Or.—Valley Concrete Pipe Co. v. City 
of Albany, 303 P.2d 503. 

85. Me.—Bradford v. Davis, 56 A.2d 
68, 143 Me. 124. 

Mich.—Pootz v. Quinn, 28 N.W.2d 
886, 318 Mich. 496. 

Mont.—Hutchinson v. Burton, 247 P. 
2d 987, 126 Mont. 279—Vicain v. 
City of Missoula, 81 P.2d 350, 107 
Mont. 105. 

Neb.—In re Bingaman’s Estate, 47 
N.W.2d 435, 154 Neb. 240. 

N.M.—Christian v. Lockhart, 239 P. 
285, 30 N.M. 484—Pople v. Orekar, 
161 P. 1110, 22 N.M. 307. 

Wis.—Briggson v. City of Viroqua, 
58 N.W.2d 543, 264 Wis. 40. 

4 C.J. p 289 note 75. 
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Official file marks 

A motion, affidavit, and proposed 
order for extension of time to file 
bill of exceptions and transcript on 
appeal were legally filed, if in fact 
presented to deputy circuit court 
clerk at his office and received by 
him within time required by statute, 
although shown in official file marks 
to have been filed a day late. 

Or.—Valley Concrete Pipe Co. v. City 
of Albany, 303 P.2d 503. 

Application held not premature 
Where plaintiff, when trial court 
sustained defendant’s motion for di¬ 
rected verdict, and before verdict 
was signed by foreman of jury, and 
before judgment was entered, asked 
for sixty days, m addition to time al¬ 
lowed by law, to prepare, serve and 
file plaintiff’s bill of exceptions, 
plaintiff’s request for additional time 
was not prematurely made. 

Mont.—Rossberg v. Montgomery 

Ward & Co., 99 P.2d 979, 110 Mont. 
154. 

86. Ill.—Haines v. Knowlton Dan- 
derine Co., 93 N.E. 743, 248 III. 259. 
Ind.—Jasper Chair Co. v. Albion 
Brick Co., 145 N.E. 781, 82 Ind.App. 
518—Huntington v. Kaufman, 97 N. 
E. 339, 55 Ind.App. 341. 

Nev.—Craig v. Harrah, 201 P.2d 1081, 
66 Nev. 1. 

R.I.—Sormanti v. Deacutis, 77 A.2d 
919, 77 R.I. 507. 

Utah.—Prunty v. Equitable Life As- 
sur. Soc. of U. S., 42 P.2d 219, 86 
Utah 236—Moyle v. McKean, 162 P. 
63, 49 Utah 93—Tooele Improve¬ 
ment Co. v. Hoffman, 141 P. 744, 44 
Utah 532. 

Vt.—Cole v. Walsh, 122 A. 6G4, 97 Vt. 
256. 

Special motion. 

(1) Under some statutes and rules 
of court, a special motion and show¬ 
ing of good cause for an extension 
of time for settling a bill of excep¬ 
tions beyond the twenty days, to 
which a party is entitled as a mat¬ 
ter of right, and beyond sixty days, 
which may be granted on ex parte 
application, may be made after the 
eighty days have expired. 
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It has been held, however, that, where a motion for 
settlement of the bill is pending, the court for good 
cause may of its own volition adjourn the motion 
and extend the time until a hearing can be had, 57 
and that the fact that a prsecipe, filed with motion 
for extension, has not been retained by the court, 
and is not in existence when a hearing is finally had 
does not affect the mover's rights. 58 

Such an application for an extension of time is 
not an adversary proceeding, 59 and, although it 
should be supported by the affidavits of persons 
having personal knowledge of the facts showing due 
diligence on the part of applicant, 90 no sworn peti¬ 
tion setting forth the facts is required, 91 nor is it 


necessary that the bill of exceptions be submitted 
for inspection of the adverse party, 92 or that it ap¬ 
pear on the face of the application that the exten- 
j sion was for good cause shown. 93 

Notice. Notice need not be given to the adverse 
party of an application to the trial court for an ex¬ 
tension of time within which to prepare and serve a 
i bill of exceptions, 94 unless such notice is required 
by statute or rule of court, in which case an ex 
parte motion or an order of extension thereunder 
is invalid, unless notice is given to the adverse 
party in compliance with the statutory require¬ 
ments, 95 except where such notice has been 


Mich.—Reyniok v. Snow, 178 N.W. 40, 
210 Mich. 563. 

(2) Where order extending time 
for settling bill of exceptims was 
entered without motion for special 
leave, appellant was entitled to have 
bill of exceptions signed during the 
extended time, without moving for 
special leave, in absence of motion 
to set the order aside. 

Mich.—Andres v. Washtenaw Circuit 
Judge, 2S3 N.W. 630, 287 Mich. 412. 

87. Mich.—Detroit United Ry. v. 
Brennen, 201 N.W. 494, 229 Mich. 
454. 

88. Mich.—Detroit United By. v. 
Brennen, supra. 

89. Ind.—Bivens v. Henderson, 86 
N.E. 426, 42 Ind.App. 562. 

9a Mich.—Key nick v. Snow, 178 N. 
W. 40, 210 Mich. 563—Northern As- 
sur. Co. v. Houghton Cir. Judge, 135 
N.W. 104, 169 Mich. 238. 

Wis.—Ward v. Board of Trustees of 
Racine College, 185 N.W. 635, 176 
Wis. 168. 

4 C.J. p 289 note 76. 

Affidavit held sufficient 
An affidavit in support of a motion 
to extend the time to settle a bill 
of exceptions, stating that appellant 
had requested of the reporter copies 
of the transcript, that the reporter 
because of illness had been unable 
to furnish the same and would be 
unable to furnish the same for ap¬ 
proximately thirty to sixty days, 
though not in proper form, was suffi¬ 
cient as against an objection that the 
matters stated were not within the 
affiant’s knowledge, since the affida¬ 
vit would no doubt have been suffi¬ 
cient if made on information and be¬ 
lief. 

Wis.—Morris v. P. & D. General Con¬ 
tractors, 295 N.M. 720, 236 Wis. 
513. 

91 . Ind.—Bivens v. Henderson, 86 N. 
E. 426, 42 Ind.App. 562. 

92. Ind.—Bivens v. Henderson, su¬ 
pra. 


193. D.C.—American Bonding, etc., 
[ Co. v. U. S., 23 App.D.C. 535. 

94. Neb.—Hunter v. Union Li. Ins. 
Co., 78 N.W. 516, 58 Neb. 198. 

4 C.J. p 290 note 82. 

95. Colo.—In re Luthe’s Estate, 182 
P. 8S5, 66 Colo. 420. 

Ind.—Indianapolis Bible Institute v. 
Kiddey, 187 N.E. 846, 98 Ind.App. 
567—Van Laningham v. Tindall, 
169 N.E. SS6, 91 Ind.App. 409— 
Wyeth v. Eldin, 133 N.E. 38, 78 Ind. 
App. 401—Fostona Oil Co. v. Gard¬ 
ner, 124 N.E. 467, 72 Ind.App. 509— 
Pritchard v. Mines, 111 N.E. 804, 
61 Ind.App. 203. 

Mich.—Reynick v. Snow, 178 N.W. 40, 
210 Mich. 563. 

Or.—Oxman v. Baker County, 236 P. 

1040, 115 Or. 436. 

4 C.J. p 289 note 81. 

Advices to opposing counsel that 
additional time might be necessary do 
not constitute such notice. 

Colo.—In re Luthe’s Estate, 182 P. 

885, 66 Colo. 420. 

Evidence of notice 

A statute requiring notice of a 
motion to extend the time for filing 
a bill of exceptions is not sufficient¬ 
ly complied with, where an affidavit 
merely states that appellee had “due 
and legal notice of the proposed fil¬ 
ing of said petition,” unaccompanied 
by a copy of the notice or any fur¬ 
ther showing of the service of such 
notice. 

Ind.—Ft. Wayne & N. I. Traction Co. 
v. Kumb, 116 N.E. 309, 64 Ind.App. 
529. 

Excuses 

Deposit of money to take the case 
to the supreme court and inability 
of the clerk of the court to find ad¬ 
verse counsel and give them notice 
of the extension are insufficient ex¬ 
cuses for failure to give the required 
notice. 

Colo.—In re Luthe’s Estate, 182 P. 

885, 66 Colo. 420. 

Notice by mail 

Notice of the time when, and place 
where, an application for an exten¬ 
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sion of time for filing a bill of ex¬ 
ceptions containing the evidence will 
be heard is insufficient where served 
by depositing it in the United States 
mail, where the service is not ac¬ 
cepted as such. 

Ind.—Zollman v. Baltimore & O. S. 

W. R. Co., 121 N.E. 135, 70 Ind.App. 

395. 

Oral notice of the intention to ap¬ 
ply for an extension of time is suf¬ 
ficient under a rule of court provid¬ 
ing for such extension, and express¬ 
ly providing that written notice shall 
not be required. 

Or.—Thomsen v. Giebisch, 173 P. 888, 

95 Or. 118—Francis v. New York 

Mut. L. Ins. Co., 114 P. 921, 61 Or. 

141. 

Persons who were neither petition¬ 
ers nor remonstrators are not enti¬ 
tled to such notice, as they were 
not necessary parties to the appeal. 
Ind.—Rockey v. Hershman, 138 N.E. 

339, 193 Ind. 168. 

Time and place 

A party seeking an extension of 
time for presenting a bill of excep¬ 
tions must give the opposite party 
notice of the time and place when 
and where the application will be 
heard. 

Ind.—Van Laningham v. Tindall, 169 

N.E. 886, 91 Ind.App. 409. 

In Nevada 

(1) An extension of time for serv¬ 
ing and filing bill of exceptions with¬ 
out notice to adverse party is invalid 
and warrants striking of bill of ex¬ 
ceptions not served within time orig¬ 
inally required. 

Nev.—O’Neill v. Vasiliou, 274 P. 1, 

51 Nev. 236. 

(2) However, a bill of exceptions 
which was filed within time allowed 
by order extending time for filing 
and which was not stricken on time¬ 
ly motion of the objecting party for 
lack of notice of proceeding for ex¬ 
tension is not thereafter subject to 
attack by respondent, on ground that 
bill was not settled within time al- 
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waived, 96 and except as to an extension which ap¬ 
plicant is entitled to, by statute, as a matter of 
right. 97 

§ 862. - Time for Making Order 

Generally, the court may make an order extending the 
time for presenting, settling, and filing a bill of excep¬ 
tions only within the time authorized by statute or rule 
of court and before the time for presenting the bill for 
settlement has expired. Such an order cannot be made 
nunc pro tunc except to correct a mistake; nor can it 
be made in vacation unless authorized by statute. 

If the time for making an order extending the 
time within which to present, settle, sign, and file a 
bill of exceptions is fixed by statute, compliance 
must be had therewith. 97 - 50 Ordinarily an order 
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extending such time may be made during the 
trial, 98 at the time of ordering bills of exception 
to be filed, 99 or when the cause is properly on the 
docket for the purpose of settling the bill. 1 

Such order, however, as a general rule, can be 
made only before there has been a default on the 
part of exceptant and the right to the bill has not 
expired; 2 in other words the time for preparing, 
settling, signing, or filing a bill of exceptions may 
be lawfully extended only when the order for such 
extension is made within the period prescribed by 
statute or rule of court, or previously granted by 
the court, for the preparation, filing, and allowance 
of the bill, and not after such period has expired. 3 


lowed by law and that he was not 
served with notice of extension. 

Nev.—Thiess v. Rapaport, 66 P.2d 
1000, 57 Nev. 434. 

In Wisconsin 

(1) Under statute so providing, no 
notice is required of an application 
for an order extending time to set¬ 
tle the bill of exceptions which is 
made before the expiration of the 
statutory ninety-day period available 
for settling the bill of exceptions, 
while notice is required if the appli¬ 
cation is made after the expiration 
of such ninety-day period. 

Wis.—Briggson v. City of Viroqua, 
58 N.W.2d 543, 264 Wis. 40. 

(2) Under earlier statute requiring 
notice in all circumstances, service 
by mail of notice of hearing to be held 
five days after receipt of such no¬ 
tice of hearing on a motion to ex¬ 
tend the time to settle a bill of ex¬ 
ceptions was defective, since, under 
the statute doubling the time allow¬ 
ed in case of service by mail, six¬ 
teen days' notice is required. 

Wis.—Morris v. P. & D. General Con¬ 
tractors, 295 N.W. 720, 236 Wis. 
513. 

(3) A notice of motion, such as a 
motion to extend the time to settle a 
bill of exceptions, should designate 
the place of hearing. 

Wis.—Morris v. P. & D. General Con¬ 
tractors, 295 N.W. 720, 236 Wis. 
513. 

(4) Where a party appears and re¬ 
sists a motion, such as a motion to 
vacate an order extending the time 
to settle a bill of exceptions, there is 
a “waiver” of defective service of 
the motion. 

Wis.—Morris v. P. & D. General Con¬ 
tractors, supra. 

96 . Colo.—Kinney v. Yoelin Bros. 
Mercantile Co., 220 P. 998, 74 Colo. 
295. 

Ind.—Rockey v. Hershman, 138 N.E. 
339, 193 Ind. 168. 

Indianapolis Bible Institute v. 
Kiddey, 187 N.E. 846, 98 Ind.App. 
567. 


97. First motion 

Under some statutes, counsel for 
plaintiff is not entitled to notice of 
defendant’s first motion for an ex¬ 
tension beyond twenty days after 
judgment for settlement of excep¬ 
tions. 

Mich.—Fry v. Wayne Circuit Judge, 
235 N.W. 806, 254 Mich. 102—Kaiser 
v. Wayne Cir. Judge, 127 N.W. 336, 
992, 162 Mich. 247. 

97.50 Ind.—I n t e r-S tate Mot or 
Freight System v. Morgan, 47 N.E. 
2d 326, 113 Ind.App. 374. 

Tenn.—Kelly v. Cannon, 117 S.W.2d 
760, 22 Tenn.App. 34. 

98. Mont.—State v. Bradshaw Land 
& Live Stock Co., 43 P.2d 674, 99 
Mont. 95. 

4 C.J. p 282 note 13. 

After direction of verdict 

Granting of additional time within 
which to prepare and file a bill of 
exceptions after a verdict has been 
directed and before actual entry of 
judgment does not violate purpose of 
statute concerning bills of exceptions. 
Mont.—Rossberg v. Montgomery 

Ward & Co., 99 P.2d 979, 110 Mont. 
154. 

99. Tex.—Robertson v. Lee, Com. 
App., 249 S.W. 217. 

1. Ill.—Hart, etc., Mfg. Co. v. Tima, 
85 Ill.App. 310. 

2. Ark.—Wann v. Reading Co., 108 
S.W.2d 899, 194 Ark. 541. 

Ill.—Taylorville Sanitary Dist. v. 

Nelson, 166 N.E. 60, 334 Ill. 510. 
Mont.—Hutchinson v. Burton, 247 P. 
2d 987, 126 Mont. 279—O’Donnell v. 
City of Butte, 235 P. 707, 72 Mont. 
449. 

Or.—Sitton v. Goodwin, 248 P. 163, 
119 Or. 74, rehearing denied 249 P. 
362, 119 Or. 354. 

Utah.—Schvaneveldt v. Clegg, 280 P. 

230, 74 Utah 427. 

Before entry of judgment 
Under a statute requiring the bill 
of exceptions to be prepared and serv¬ 
ed within thirty days after the entry 
I of judgment, and authorizing an ex¬ 
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tension of such time by an order 
made before the expiration thereof, 
an order extending the time made 
after the verdict but before the en¬ 
try of the judgment is valid. 

Utah.—Jeremy Fuel & Grain Co. v. 
Denver & R. G. R. Co., 203 P. 863, 
59 Utah 266. 

3. Ark.—Walton v. Rucker, 108 S.W. 

2d 1084, 194 Ark. 601. 

Cal.—Lantz v. Vai, 248 P. 665, 199 C. 
190—In re Clary's Estate, 44 P. 569, 
112 C. 292. 

Willett v. Schmeiser Mfg. Co., 
251 P. 932, 80 C.A. 337—Mulcahy v. 
Young, 208 P. 321, 58 C.A. 382— 
Rath v. Vaughan, 187 P. 44, 45 C.A. 
38—Howell v. Pedersen, 181 P. 674, 
41 C.A. 45. 

Colo.—Rose v. Agricultural Ditch & 
Reservoir Co., 193 P. 671, 69 Colo. 
232. 

Fla.—Peace Creek Drainage Dist. v. 

Turner, 121 So. 469, 97 Fla. 486. 

Ill.—Marseilles v. Howland, 26 N.E. 
495, 136 Ill. 81. 

Weber v. Sneeringer, 247 IlLApp. 
294. 

Ind.—Jasper Chair Co. v. Albion Brick 
Co., 145 N.E. 781, 82 Ind.App. 518. 
Ky.—Hoback v. Brownfield, 243 S.W. 
2d 670—Reeves v. Giannini’s Adm’r, 
239 S.W.2d 84—Warders v. Louis¬ 
ville & Nashville R. Co., 225 S.W.2d 
98, 311 Ky. 673—Ely’s Adm’r v. 
Louisville & N. R. Co., 125 S.W.2d 
742, 276 Ky. 815—S. K. Jones Const. 
Co. v. Hendley, 5 S.W.2d 482, 224 
Ky. 83—Bailey v. Rennert, 280 S. 
W. 1103, 213 Ky. 262—Bullitt Coun¬ 
ty v. Galion Iron Works & Mfg. 
Co., 234 S.W. 609, 192 Ky. 803. 

Md.—Lichtenberg v. Joyce, 39 A.2d 
789, 183 Md. 689—Baker v. Wim- 
brow, 142 A. 384, 153 Md. 698—Ray 
v. Morse, 118 A. 62, 140 Md. 529— 
Wegefarth v. Weissner, 106 A. 854, 
132 Md. 595. 

Mass.—Jordan Marsh Co. v. Barry, 3 
N.E.2d 792, 295 Mass. 210—Petition 
of C. F. Hovey Co., 151 N.E. 66, 
254 Mass. 551. 

Mont.—Hutchinson v. Burton, 247 P. 
2d 987, 126 Mont 279—Kemp v. 
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On the other hand, it is held by some authority, 
sometimes by virtue of statute, that the court may 
be authorized to exercise discretion to grant, in 
unusual circumstances, additional time in which to 


file a bill of exceptions, even after the time already 
fixed has expired; 3 * 5 and under some statutes, relief 
from a failure to present a bill of exceptions within 
the prescribed time may be granted on a showing 


Murphy, 233 P.2d 824, 125 Mont. 
234—Vicain v. City of Missoula. 
81 P.2d 350, 107 Mont. 105—O’Don¬ 
nell v. City of Butte, 235 P. 707, 72 
Mont. 443. 

Nev.—Graff v. Shipman Bros. Trans¬ 
fer Co., 222 P.2d 437, 267 Nev. 610 
—Craig v. Harrah, 195 P.2d CSS, 65 
Nev. 294. 

Tenn.—Strain v. Roddy, 101 S.W.2d 
475, 171 Tenn. 1S1. 

Tex.—Kennedy v. Wheeler, Civ.App., 
26S S.W. 516. 

Utah.—Prunty v. Equitable Life As- 
sur. Soc. of U. S., 42 P.2d 219, SC 
Utah 236—Findlay v. National Un¬ 
ion Indemnity Co., 38 P.2d 7C0, 85 
Utah 110—Sch vane veldt v. Clegg, 
280 P. 230, 74 Utah 427—-Independ¬ 
ent Gas & Oil Co. v. Beneficial Oil 
Co., 266 P. 267, 71 Utah 348—Moyle 
v. McKean, 162 P. 63, 49 Utah 93. 

Vt.—In re Towner’s Estate, 97 A. 2d 
538, 117 Vt. 554—Falzarano v. De- 
masso, 126 A. 394, 9S Vt. 209—Rm- 
fret v. Tripp r 123 A. 430, 97 Vt. 404 
—Cole v. Walsh, 122 A. 664, 97 Vt. 
256. 

W.Va.—Grottendick v. Webber, 61 S. 
E.2d 854, 134 W.Va. 79S—State v. 
Consumers’ Gas & Oil Co., 45 S.E. 
2d 923, 130 W.Va. 755—Hall v. Shel¬ 
ton, 116 S.E. 12, 93 W.Va. 592. 

Wyo.—Fried v. Guiberson, 217 P. 
1087, 30 W’yo. 150—Chatterton v. 
Bonelli, 196 P. 316, 27 Wyo. 301— 
Gilpatnck v. Perry, 188 P. 442, 26 
Wyo. 538. 

4 C.J. p 282 note 16. 

Extension, of engrossment 

The trial court has jurisdiction to 
certify an engrossed bill of excep¬ 
tions, although the orders of exten¬ 
sions granted by it extended the pe¬ 
riod of engrossment more than thirty 
days beyond the period fixed by the 
statute. 

Cal.—Wilbur v. Superior Court of 
Sutter County, 222 P. 354, 193 C. 17. 

In Michigan 

(1) Where so provided by statute 
or rule of court, appellant has twen¬ 
ty days from the entry of judgment, 
or from the denial of a motion for 
a new trial in which to file bill of ex¬ 
ceptions, as a matter of right, and 
may secure a further extension not 
exceeding sixty days only where he 
applies therefor within either of the 
twenty-day periods. If the twenty- 
day period expires without an attempt 
to secure an extension in the manner 
directed by such statute, the court 
has no further jurisdiction either to 
grant an extension of time or to set¬ 
tle a bill of exceptions. 

Mich.—McClintock v. Cutler, 224 N.W. 
324, 246 Mich. 316—Schroyer v. 


Church, 206 N.W. SOS, 233 Mich. 283 
—Safety Tag Patents Co. v. Michi¬ 
gan Tag Co, 202 N.W. 1005, 230 
Mich S4—Marr v. Detroit United 
Ry, 199 N.W. 689, 22S Mich. 46- 
Patrons’ Mut. Fire Ins. Co. v. Lamb, 
193 N.W. 6SO, 22S Mich. 177—Linder 
v. Inches, 199 N.W. 667, 22S Mich. 
SS—Burton v. Royal Oak Bldg., 193 
N.W. 78S, 223 Mich. 29—Soper v. 
Tuscola Circuit Judge, 193 N.W. 
780, 223 Mich. 320—Miiey v. Grand 
Traverse Circuit Judge, IS6 N.W. 
SOS, 217 Mich. 415. 

(2) Under subsequently adopted 
court rules, however, the circuit 
court has jurisdiction to enter an 
order extending time to settle bill of 
exceptions on motion after expira¬ 
tion of twenty days, and such order 
is not void but merely voidable, and 
binding until set aside. 

Mich.—Andres v. Washtenaw Circuit 
Judge, 283 N.W. 630, 287 Mich. 412. 

In Oregon 

(1) Under statute providing that a 
proposed bill of exceptions may be 
presented within a prescribed period, 
or within such further time as may 
be granted by order of court, such 
order may be made after the expira¬ 
tion of the original or extended pe¬ 
riod. 

Or.—Smith v. City of Bandon, 13 P. 
2d 333, 141 Or. 684—Senner v. 

Danewolf, 293 P. 599, 139 Or. 93. 

(2) Under statute concerning the 
tendering of a proposed bill of ex¬ 
ceptions to clerk of trial court, leg¬ 
islature did not intend that when ap¬ 
plication for an extension of time to 
file bill is made within sixty days aft¬ 
er entry of judgment the order grant¬ 
ing such extension must be made and 
entered before expiration of sixty 
days from date of entry of judgment, 
and hence when application for ex¬ 
tension of time was made within six¬ 
ty day period an order granting the 
application could be entered after ex¬ 
piration of such period. 

Or.—State ex rel. Kaser v. Leonard, 
94 P.2d 1113, 164 Or. 579. 

(3) Under prior statutes, when no 
extension of time to file a bill of ex¬ 
ceptions was granted within the time 
prescribed by court rule for their 
filing, subsequent ex parte orders ex¬ 
tending the time were nullities. 

Or.—Sitton v. Goodwin, 249 P. 362, 
119 Or. 354—Oxman v. Baker Coun¬ 
ty, 236 P. 1040, 115 Or. 436. 

Beextension 

(1) A statutory provision that ap¬ 
plication for reextension of time for 
filing bills of exception must be made 
and time for hearing thereof must be 
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set prior to expiration of the time for 
filing the bill could not be waived. 
Ind.—South v. Donahue, 198 N.E. 818, 

101 Ind.App. 454. 

(2) An order granting application 
for reextension of time for filing bills 
of exception was void, and evidence 
could not be considered, where the ap¬ 
plication was filed after expiration of 
the time for filing the bill, and a 
transcript of the evidence was com¬ 
pleted before expiration of the time 
for filing the bill, notwithstanding ap¬ 
pellee was in court when the order 
was entered. 

Ind.—South v. Donahue, supra. 

3.5 R.I.—Sormanti v. Deacutis, 77 A. 

2d 919, 77 R.I. 507. 

Extension during succeeding term 

(1) Where plaintiff’s motion for 
new trial was overruled June 23rd, 
and one hundred twenty days were 
given for filing a bill of exceptions, 
and the March term of court expired 
September 24, and the September 
term of trial court began the follow¬ 
ing day, trial court had jurisdiction 
to render an order on October 20 
granting an extension of thirty days 
for the filing of bill of exceptions, 
even though the extension was given 
after the original allowance of one 
hundred twenty days had expired. 
Ark.—Yahraus v. Continental Oil Co., 

235 S.W.2d 544, 218 Ark. 182. 

(2) Where judgment was had on 
March 29, 1946, on an adjourned day 
of the regular November 1945 term 
and appellant was allowed one hun¬ 
dred twenty days to prepare and file 
a bill of exceptions and the regular 
July, 1946, term convened on July 1, 
and on August 24, 1946, an adjourned 
day of the July 1946 term, and after 
the one hundred twenty days original¬ 
ly granted by the court had expired 
but before the expiration of the time 
for appeal, the trial court granted 
appellant an extension of forty-five 
days, a bill of exceptions duly filed 
within time as extended was timely. 
Ark.—Floyd v. Richmond, 199 S.W.2d 

754, 211 Ark. 177. 

Absence of motion to affirm judgment 

District court had jurisdiction for 
good cause shown satisfactory to him 
to extend the time within which to 
settle the bill of exceptions after the 
expiration of the time for filing the 
transcript by appellant, where ap¬ 
pellee had not filed a skeleton tran¬ 
script and motion that the supreme 
court docket the case and affirm judg¬ 
ment. 

N.M.—National Mut. Savings & Loan 

Ass'n v. McGhee, 34 P.2d 1093, 38 

N.M. 442. 
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that such failure was due to mistake, inadvertence, 
surprise, or other excusable neglect, as discussed 
infra § 869. 

Where so provided by statute or rule of court, 
an order extending time may be made only in term 
time, and not at a subsequent term, 4 unless the sub¬ 
sequent extension order is entered within the limit 
of time previously allowed, 5 and such an order may 
not be made after the expiration of the term at 
which final judgment is rendered, 6 or, under some 
provisions, after the expiration of a specified period 
from the verdict, decision, or judgment. 7 It seems, 
however, that an order of extension may be made 
at an adjourned term as well as in term time. 8 


APPEAL & ERROR § 862 

Effect of motion for new trial. A motion for a 
new trial may operate to enlarge the time for al¬ 
lowing an extension of time. 9 Under a statutory 
provision that, if a motion for a new trial is filed 
in a cause in which a decision excepted to is as¬ 
signed as a reason for a new trial, such motion shall 
carry such decision and exception forward to the 
time for ruling on such motion, and time may then 
be given by the court within which to reduce such 
exception to writing, if the time requested extends 
beyond the term, an application to extend the time 
for preparing a bill can be granted only at the time 
of the ruling on the motion for a new trial, 10 or, 
under some statutes, within a specified period after 


4. Ark.—Walton v. Rucker, 108 S.W. 
2d 1084, 194 Ark. 601. 

Ill.—Richter v. Chicago & E. R. Co., 
113 N.E. 153, 273 Ill. 625. 

Davis v. Mosbacher, 252 Ill.App. 
536. 

Mo.—Maddox v. Wabash R. Co., 73 
Mo.App. 510. 

Tenn.—Blanton v. Tennessee Central 
Railway Co., 4 Tenn.App. 335. 

4 C.J. p 283 note 17. 

Keeping case open 

Where it is essential to give time 
until the next term to prepare a bill 
of exceptions, the case should be 
kept open, and final judgment should 
not be entered until then. 

Va.—Winston v. Giles, 27 Gratt. 630, 
68 Va. 530. 

5. Ill—Spiehs v. Insull, 115 N.E. 
816, 278 Ill. 184—Richter v. Chica¬ 
go & E. R. Co., 113 N.E. 153, 273 
Ill. 625—Hawes v. People, 21 N.E. 
777, 129 Ill. 123. 

Weber v. Sneeringer, 247 Ill.App. 
294. 

Ky.—Bailey v. Rennert, 280 S.W. 
1103, 213 Ky. 262. 

6. Ill.—Taylorville Sanitary Dist. v. 
Nelson, 166 N.E. 60, 334 Ill. 510. 

Md.—Nicholson v. Walters, 137 A. 
357, 153 Md. 16. 

Tenn.—Southern Continental Tele¬ 
phone Co. v. Alley, 72 S.W.2d 555, 
167 Tenn. 561. 

Fletcher v. Russell, 177 S.W.2d 
854, 27 Tenn.App. 44—Kelly v. Can¬ 
non, 117 S.W.2d 760, 22 Tenn.App. 
34. 

4 C.J. p 276 note 57 p 283 note 18. 

Effect of signing minutes at subse¬ 
quent term 

The fact that the minutes adjourn¬ 
ing the October term of the circuit 
court were not signed until Decem¬ 
ber did not validate an order of No- 
bember 16 attempting to extend the 
time to file a bill of exceptions in 
a case tried during the October term 
where the November term began on 
the first Monday in November. 

Tenn.—Southern Continental Tele¬ 


phone Co. v. Alley, 72 S.W.2d 555, 
167 Tenn. 561. 

7. Ark.—Rogers v. Meyers, 220 S.W. 
818, 143 Ark. 490. 

Colo.—Kinney v. Yoelin Bros. Mer¬ 
cantile Co., 220 P. 998, 74 Colo. 295 
—In re Luthe’s Estate, 182 P. 885, 
66 Colo. 420. 

Me.—Appeal of Jensen, 70 A.2d 248, 
145 Me. 1. 

Nev.—Craig v. Harrah, 195 P.2d 688, 
G5 Nev. 294. 

Wyo.—Chatterton v. Bonelli, 196 P. 

316, 27 Wyo. 301. 

Court of continuous session 

Under some statutes, a court of 
continuous session cannot entertain a 
bill of exceptions tendered over six¬ 
ty days after judgment becomes final 
unless the excepting party has pro¬ 
cured an extension within the sixty- 
day period, which in no event can ex¬ 
ceed one hundred and twenty days 
after the rendition of the judgment. 
Ky.—Northcutt v. Nicholson, 55 S.W. 
2d 659, 246 Ky. 641—Bailey v. Ren¬ 
nert, 280 S.W. 1103, 213 Ky. 262. 

8. Ala.—Mississippi Lumber Co. v. 
Smith, 44 So. 475, 152 Ala. 537. 

Ark.—Roberts, etc., Co. v. Jones, 99 
S.W. 66, 81 Ark. 311. 

9. Md.—McGrath Co. v. Marchant, 
83 A. 912, 117 Md. 472. 

Mont.—Ingman v. Hewitt, 86 P.2d 
653, 107 Mont. 267. 

Tenn.—Waller v. Skeleton, 212 S.W. 
2d 690, 31 Tenn.App. 103, certiorari 
denied 211 S.W.2d 445, 186 Tenn. 
433. 

4 C.J. p 282 note 14 [a]. 

Extension during pendency of motion 
Under statute providing that, when¬ 
ever a motion for a new trial is 
pending, no bill of exceptions “need” 
be prepared or settled until decision 
of the court on motion for new trial 
has been rendered, a bill of excep¬ 
tions prepared within extended time 
for which request was made before 
motion for new trial was disposed of 
was timely. 

Mont.—Pierce v. Pierce, 89 P.2d 269, 
108 Mont. 42. 


10. Ind.—Kubisz v. Pomorski, 51 N. 
E.2d 82, 221 Ind. 655—Harker v. 
Eisenhut, 6 N.E.2d 936, 212 Ind. 
67. 

Cammack v. Kentucky Home Mut. 
Life Ins. Co., 49 N.E.2d 384, 113 
Ind.App. 538—Inter-State Motor 
Freight System v. Morgan, 47 N.E. 
2d 326, 113 Ind.App. 374—Crouse v. 
Crouse, 21 N.E.2d 71, 106 Ind.App. 
565—Bolka v. File, 176 N.E. 108, 92 
Ind.App. 454—Ernsting v. Stegman, 
156 N.E. 520, 86 Ind.App. 213—Hat¬ 
field v. Ralston, 155 N.E. 221, 85 
Ind.App. 621—Tozer v. Hobbs’ Es¬ 
tate, 137 N.E. 715, 79 Ind.App. 258 
—Home Stove Co. v. Bishop, 119 N. 
E. 152, 67 Ind.App. 276—Theobald 
v. Clapp, 87 N.E. 100, 43 Ind.App. 
191. 

4 C.J. p 282 note 14. 

Grant of time on the thirty-first 
day of the term is too late where the 
motion for a new trial was overruled 
on the twenty-fifth day thereof, and 
a bill presented and filed during the 
next term cannot be considered. 

Ind.—M. W. Simpson Lumber Co. v. 
Harmon, 134 N.E. 492, 77 Ind.App. 
659. 

Extension after ruling; evidence not 
part of record 

Under a statute providing that 
time may be given to reduce an ex¬ 
ception to a decision to writing, but 
not beyond the term, unless by spe¬ 
cial leave, where a bill of exceptions 
containing the evidence was not filed 
during the term at which the court 
ruled on a motion for new trial, and 
no time was given in which to file it 
until four days after such ruling, the 
evidence does not become part of the 
record. 

Ind.—Shaw v. Union Trust Co. of In¬ 
dianapolis, 137 N.E. 895, 79 Ind.App. 
277. 

In vacation 

Where a motion for a new trial is 
properly ruled on in vacation and de¬ 
nied, the court may, at the time of 
the denial of the motion, although 
in vacation, by special order allow 
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the ruling in such motion, 11 or after notice there¬ 
of. 12 Where, however, the motion is still pending, 
a bill of exceptions may be made and presented at 
any time during the term without any order extend¬ 
ing the time therefor, 13 and, if an order is made » 
extending the time for filing the bill until the fol¬ 
lowing; term, it is ineffective to require the filing be¬ 
fore the motion is determined. 14 

Xunc pro tunc order. Where the time limited for 
the presentation of a bill has expired, the court 
cannot extend the time for such presentation by a 
nunc pro tunc order. 15 Where, however, the court 
extends the time for filing a bill of exceptions, but 
by oversight or other mistake it is not entered on the 
record as entered, the court may have the order 
entered nunc pro tunc, although the time originally 
given for filing the bill has expired, 16 if there is 
some minute or memorandum on which to base such 
an entry. 17 

In vacation. Unless authorized by statute, 18 a 
trial judge has no authority, in vacation, to extend 
the time fixed for filing of exceptions, 19 particularly 
where the time for presenting the bill has expired. 20 
However, the authority to extend the time, in va¬ 


cation, may be exercised under general statutes per¬ 
mitting the judge to render orders in vacation, pro¬ 
vided always the order is made before the expira¬ 
tion of the time originally set; 21 and, when the 
order is made in vacation under statutory author- 
j ity, it must show, either upon its face or by its file 
I marks, that it was made at a time when the judge 
| possessed the authority to make it. 22 Moreover, the 
! extension of time granted in vacation can only be 

i shown by the bill of exceptions. 23 

I 

§ 863. - Order of Extension 

a. In general 

b. Consent to order 

c. Form of order 

d. Compliance with order 

e. Effect of order 

a. In General 

An order of court granting an extension of time for 
filing and settling a bill of exceptions must be clear and 
definite and conform to legal requirements; it must ap¬ 
pear of record, and may be modified or amended. 

It is generally required that an order extending 
the time for settling and signing a bill comply with 
requirements of law, and be clear and definite, 24 


further time for the settlement and 
signing of the bill of exceptions. 

Fla.—Live Oak, P. & G. R. Co. v. 
Holmes, 96 So. 400, 85 Fla. 463— 
Charlotte Harbor & N. Ry. Co. v. 
Buchan. 71 So. 842, 71 Fla. 575—At¬ 
lantic Coast Line R. Co. v. Mallard, 
43 So. 755, 53 Fla. 515. 

11. Mont.—O'Donnell v. City of 
Butte, 235 P. 707, 72 Mont 449. 

12. Utah.—In re Peterson, 48 P.2d 
468, 87 Utah 144. 

13. Fla.—Florida Asphalt Block Pav¬ 
ing Co. v. Davis, 121 So. 461, 97 
Fla. 390. 

14. Mo.—Akins v. Humansville, 113 
S.W. 687, 133 Mo.App. 502. 

15. Ky.—Hoback v. Brownfield, 243 
S.W.2d 670—-McBee’s Adm’x v. 
Louisville & N. R. Co., 136 S.W.2d 
10, 281 Ky. 322—Petite v. Homes, 
Inc., 41 A.2d 71, 184 Md. 377. 

Wyo.—Chatterton v. Bonelli, 196 P. 

316, 27 Wyo. 301. 

4 C.J. p 283 note 20. 

After term 

An order filing a bill of exceptions 
after the end of the term is an orig¬ 
inal rather than a nunc pro tunc en¬ 
try where the statute expressly per¬ 
mits it to be filed at such time. 

Mo.—Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 325 Mo. 226, certio¬ 
rari denied Jones Store Co. v. Kan¬ 
sas City, Mo., 51 S.Ct 78, 282 U.S. 
873, 75 L.Ed. 771. 


Hot within rule permitting such or¬ 
ders 

Where there had been no previous 
action indicating a purpose on the 
part of the court to extend the time 
for reducing exceptions to writing or 
presenting the bill, an order made 
more than sixty days after judgment, 
extending such time nunc pro tunc 
as of a date within the sixty days, 
was ineffectual, as it did not come 
within the rule permitting orders 
nunc pro tunc. 

Wyo.—Chatterton v. Bonelli, 196 P. 
316, 27 Wyo. 301. 

16. Ky.—Bailey v. Rennert, 280 S.W. 
1103, 213 Ky. 262. 

Md.—Adkins v. Hastings, 114 A. 288, 
138 Md. 454. 

Mo.—Barr v. Quincy, etc., R. Co., 120 
S.W. Ill, 138 Mo.App. 471. 

Or.—State ex rel. Kaser v. Leonard, 
94 P.2d 1113, 164 Or. 579. 

4 C.J. p 283 note 21. 

17. Ky.—Bailey v. Rennert, 280 S.W. 
1103, 213 Ky. 262. 

4 C.J. p 284 note 22. 

18. Mo.—Smith v. H. D. Williams 
Cooperage Co., 73 S.W. 315, 100 Mo. 
App. 153. 

4 C.J. p 284 note 24. 

19. Ark.—Furst & Thomas v. Var¬ 
ner, 272 S.W. 643, 168 Ark. 1127. 

Ky.—Nuckolls v. Illinois Cent. R. Co., 
14 S.W.2d 157, 227 Ky. 836. 

4 C.J. p 284 note 25. 

20* Ill.—Richter v. Chicago & E. R. 
Co., 113 N.E. 153, 273 Ill. 625. 
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21. Mo.—Fulkerson v. Murdock, 27 
S.W. 555, 123 Mo. 292. 

Wyo.—Jones v. Bowman, 65 P. 1002, 
10 Wyo. 47. 

22. Mo.—Smith v. H. D. Williams 
Cooperage Co., 73 S.W. 315, 100 Mo. 
App. 153—Mitchell v. Williams, 79 
Mo.App. 389. 

23. Ind.—Stremmel v. Gaar, etc., Co., 
96 N.E. 703, 176 Ind. 600—Vandalia 
Coal Co. v. Yemm, 92 N.E. 49, 94 
N.E. 881, 175 Ind. 524. 

24. Hawaii.-—Territory v. Duvau- 
ehelle, 28 Hawaii 188—Weinzheim- 
er v. Kahaulelio, 23 Hawaii 374. 

Me.—Bradford v. Davis, 56 A.2d 68, 
143 Me. 124. 

4 C.J. p 285 note 29. 

Settlement of partial hill 
Under a statute providing that all 
exceptions taken during a trial shall 
be embraced in the same bill of ex¬ 
ceptions, where an uncompleted bill 
is presented for settlement, and the 
judge signs the same and enters an 
order extending the time for the prep¬ 
aration and submission of the remain¬ 
der of the bill, he thereby exhausts 
his jurisdiction, and has no author¬ 
ity to sign the remainder or supple¬ 
mental bill on its subsequent presen¬ 
tation. 

Mo.—Atchison v. Chicago & A. Ry. 

Co., 72 S.W. 489, 94 Mo.App. 572. 
Incidental extension 

Orders extending time for the al¬ 
lowance of exceptions include inci¬ 
dental extension of time for filing of 
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since it will be strictly construed, 25 and will not 
be extended beyond its plain terms, 26 although the 
construction must be reasonable, with a view to sus¬ 
taining the order if possible. 27 It has also been held 
that an order allowing to one party litigant further 
time for filing his bill will not inure to the benefit 
of another. 28 So also an extension of time for fil¬ 
ing a bill will not include an extension for signing, 
if there is no time expressly fixed by statute where¬ 
in a bill must be filed, 29 nor does an allowance of 
time within which to perfect an appeal cover the 
right to prepare and file a bill of exceptions. 30 

The fact that the order was properly and timely 
made must be shown by the bill of exceptions, or 
otherwise appear of record, 31 and, when required by 
law, the order must be entered in the record or min¬ 
utes, 32 although it has been held that where the 
time is extended by an oral order announced in open 
court, the clerk’s failure to enter it on the docket 
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does not affect its validity, or the right of appeal, 
as the omission may properly be remedied by direct¬ 
ing its entry as of the date when the extension was 
in fact granted. 33 

Amending and vacating. The order may be 
amended nunc pro tunc, 34 or modified, except that 
it cannot be so modified as to grant a further exten¬ 
sion which the court has no power to grant. 35 A 
motion will lie to vacate an order of extension ob¬ 
tained by fraud and deception practiced on the trial 
judge. 36 

Service. In the absence of statute, the order of 
extension need not be served on the opposite party’s 
attorney. 37 

b. Consent to Order 

Ordinarily an order of extension of time for filing and 
settling a bill of exceptions must be based on the consent 
of the parties unless such an extension is expressly al¬ 
lowed by statute. 


affidavit of presentment required by 
rule of the superior court providing 
for the filing of such affidavit upon 
failure of the court to act upon the 
bill of exceptions within designated 
time, in view of the practice under 
earlier rules, the comparative new¬ 
ness of the rule requiring the filing 
of the affidavit of presentment, and 
the manifest purpose of the parties 
and the trial judge to preserve the 
vitality of the exceptions. 

Mass.—Graustein v. H. P. Hood & 
Sons, 200 N.E. 14, 293 Mass. 207. 

In Texas 

(1) Under statute giving the court 
power in term time or vacation to 
extend the time for filing a bill of 
exceptions, the court’s approval of a 
bill filed after expiration of the time 
allowed or granted, and ordering it 
to be filed as part of the record, is 
equivalent to an order extending the 
time for filing. 

Tex.—Luse v. Gibson, 23 S.W.2d 328, 
119 Tex. 15. 

Robertson v. Lee, Com.App., 249 
S.W. 217. 

Clevenger v. Burgess, Civ.App., 
31 S.W.2d 675—Mauldin Drilling 
Co. v. Weyman, Civ.App., 3 S.W.2d 
585—Kennedy v. Wheeler, Civ.App., 
268 S.W. 516. 

(2) The trial judge’s indorsement 
on bills of exception that they had 
been presented to him for allowance 
and signature within the time pre¬ 
scribed by law, and that they were 
hereby allowed, was held a sufficient 
extension of time to render their late 
filing valid, where such filing did not 
delay filing of the transcript in the 
court of civil appeals. 

Tex.—Rutherford v. Dallas Joint 
Stock Land Bank, Civ.App., 91 S. 
W.2d 1182, error dismissed. 


25. U.S.—Reliable Incubator, etc., Co. 
v. Stahl, Ill., 102 F. 590, 42 C.C.A. 
522. 

4 C.J. p 285 note 30. 

26. Ala.—Henry v. Couch, 31 So. 463, 
132 Ala. 570. 

4 C.J. p 285 note 31. 

27. Fla.—Midcoast Inv. Co. v. Smith, 
194 So. 222, 141 Fla. 826. 

Wyo.—Gilpatrick v. Perry, 188 P. 

442, 26 Wyo. 538. 

4 C.J. p 285 note 32. 

“Time to file” as meaning “time to 
present” 

An order made before expiration of 
the time allowed for presenting a 
bill of exceptions for allowance, ex¬ 
tending the time “within which to 
file bill of exceptions,” is sufficient 
to authorize the extension of the time 
for presentation of the bill, where, 
under the statute, such purpose is 
the only one for which such exten¬ 
sion is necessary. 

Wyo.—Fried v. Guiberson, 217 P. 
1087, 30 Wyo. 150—Gilpatrick v. 
Perry, 188 P. 442, 26 Wyo. 538. 

28. R.I.—First Baptist Soc. v. Weth- 
erell, 71 A. 66, 29 R.I. 331. 

29. Ohio.—National Union v. Stoll, 
63 N.E. 73, 65 Ohio St. 547. 

30. Tenn.—Lewis v. Partee, Ch.App., 
62 S.W. 328. 

31. Utah.—Jeremy Fuel & Grain Co. 
v. Denver & R. G. R. Co., 203 P. 
863, 59 Utah 266. 

4 C.J. p 285 note 36. 

Recital in or attachment to bill 
(1) In view of a statute, provid¬ 
ing that documents on file m an ac¬ 
tion may be copied in the bill of ex¬ 
ceptions or the substance thereof 
stated, a bill of exceptions stating 
the substance of orders extending 
time for serving the bill is sufficient, 
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although the better practice is to copy 
such orders in full or attach them 
to the proposed bill. 

Utah.—Jeremy Fuel & Grain Co. v. 
Denver & R. G. R. Co., supra— 
Hutchison v. Smart, 169 P. 166, 51 
Utah 172. 

(2) An order granting time to file 
a bill of exceptions after the term 
must be made during the term and 
must appear in the order book, and 
a recital of the fact in the bill is not 
sufficient. 

Ind.—De Pauw Univ. v. Smith, 38 N. 

E. 1093, 11 Ind.App. 313. 

Good cause 

Where defendants-appellants were 
not in default when order was ob¬ 
tained enlarging the time for defend¬ 
ants to serve and file a bill of excep¬ 
tions and order recited that good 
cause appeared therefor, and record 
did not indicate the contrary, order 
was valid, notwithstanding absence 
of a showing of good cause. 

Nev.—J. C. Penney Co. v. Gravelle, 
144 P.2d 487, 62 Nev. 434. 

32. Ill.—Davis v. Mosbacher, 252 Ill. 
App. 536. 

4 C.J. p 285 note 37. 

33. Md.—Ellegood v. Robinson, 118 
A. 204, 141 Md. 56. 

Mich.—Spencer v. Fish, 4 N.W. 168, 
287, 5 N.W. 95, 43 Mich. 226. 

34. Md.—Ellegood v. Robinson, 118 
A. 204, 141 Md. 56. 

4 C.J. p 286 note 50. 

35. Ill.—Lassers v. North-German 
Lloyd Steamship Co., 91 N.E. 676, 
244 Ill. 570. 

36. Neb.—State v. Sornborger, 101 
N.W. 241, 72 Neb. 615. 

37. Or.—Smith v. City of Bandon, 13 
P.2d 333, 141 Or. 684. 
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If an extension of time for preparing or filing a 
bill of exceptions is expressly allowed by statute, 
the consent of the opposite party thereto is not re¬ 
quired. 2 5 Where, however, the order is made with¬ 
out special statutory authority therefor, granting 
leave to present the bill for signature after the ex¬ 
piration of the statutory period, must be based on 
consent of the parties. 39 This consent must be 
entered of or be shown by the record or bill; 40 
and appellee may be estopped by his conduct from 
objecting that no consent was given. 41 

z. Form of Ordei 

A formal order of extension must be executed pur¬ 
porting to extend the time to exceptant, and such order 
should extend the time definitely to or from a certain 
date. 

It is essential that a formal order of extension 
be executed, and consent alone without the order 
has been held insufficient. 42 

The order must purport to extend the time to ex¬ 


ceptant and not to any other person. 43 Whether 
the order is one extending the statutory time, or 
a subsequent order again extending the time, it 
should fix a definite and reasonable time to or from 
a named certain day, 44 and if it extends the time 
indefinitely, it is unauthorized and void, 45 and will 
not be implied to extend the time to the end of the 
statutory period. 46 

d. Compliance with Order 

The excepting party must present his bill of excep¬ 
tions for settlement and filing within the extended period 
ordered by the court, or allowance thereof may be re¬ 
fused, or if allowed it will not be considered on appeal. 

Where there has been an order extending the 
time for settlement of a bill of exceptions, the bill 
must be presented within the extended time, and 
if not presented within such time, allowance there¬ 
of may properly be refused by the court, or if al¬ 
lowed and filed, it does not become a part of the 
record and will not be considered on appeal, 47 even 


38. Mo.—State v. Ryan, 22 S.W. 486, 
25 S.W. 351, 120 Mo. 88. 

4 C.J. p 286 note 43. 

39. Cal.—Willett v. Schmeister Mfg. 
Co., 251 P. 932, SO C.A. 337. 

Colo.—Rose v. Agricultural Ditch & 
Reservoir Co., 193 P. 671, 69 Colo. 
232—Mogote-Northeastern Consol. 
Ditch Co. v. Gallegos, 193 P. 670, 69 
Colo. 221. 

Iowa.—Hershey, etc., Co. v. Nyen- 
huis, 72 N.W. 510, 103 Iowa 195. 

Me.—Carey v. Bourque-Lanigan Post 
No. 5. The American Legion, 102 
A.2d 860, 149 Me. 390. 

Mich.—Reynick v. Snow, 178 N.W. 
40, 210 Mich. 563. 

Utah.—Schvaneveldt v. Clegg, 280 P. 

230, 74 Utah 427. 

4 C.J. p 286 note 40. 

After the expiration in vacation of 
an order duly made in term the judge 
cannot, unless by statute, be author¬ 
ized to act, even by the consent or 
agreement of parties. 

Ill.—Hake v. Strubel, 12 N.E. 676, 121 
Ill. 321. 

Failure to object as consent 
Where, when an order is made ex¬ 
tending the time for filing a bill of 
exceptions, the reasons for asking 
the extension are stated in the pres¬ 
ence of appellee’s counsel, and they 
make no objection to entry- of the or¬ 
der, they thereby consent to extend¬ 
ing the time. 

Ky.—Vertrees v. Head, 127 S.W. 523, 
138 Ky. 83. 

Time for authentication 

It has been held, however, that the 
time for authentication cannot be ex¬ 
tended by the court or judge, even 
with the consent of counsel. 

Kan.—Martin v. Southern Kansas R. 
Co. f 32 P. 901, 51 Kan. 162—State 


v. Bohan, 19 Kan. 28—Gallaher v. 
Southwood, 1 Kan. 143. 

40. Mich.—Burton v. Royal Oak 
Bldg., 193 N.W. 788, 223 Mich. 29. 

Va.—Battershall v. Roberts, 58 S.E. 

588, 107 Va. 269. 

4 C.J. p 286 note 41. 

41. Miss.—Allen v. Levy, 59 Miss. 
613. 

4 C.J. p 286 note 41 [c]. 

42. Mo.—Spencer v. St. Louis, etc., 
R. Co., 79 Mo. 500—McCarty v. 
Cunningham, 75 Mo. 279. 

Marking bin “O. X.” 

The fact that the judge signs the 
bill after the time therefor has ex¬ 
pired, and that counsel for the other 
side marks it “O. K.,” does not amount 
to an extension of the prescribed 
time. 

Mo.—Fulkerson v. Murdock, 27 S.W. 
555, 123 Mo. 292. 

43. Mo.—Lindsey v. Nagel, 137 S.W. 
912, 157 Mo.App. 128. 

44. Ind.—Lansing v. Coats, 18 Ind. 
166. 

Ky.—Garrett v. Caldwell, 107 S.W. 2d 
297, 269 Ky. 326. 

Smith v. Blakeman, 8 Bush 476. 

4 C.J. p 286 notes 45-47. 

45. Ky.—Smith v. Blakeman, supra. 
4 C.J. p 286 note 48. 

46. Ark.—Stinson v. Shafer, 23 S.W. 
651, 58 Ark. 110. 

47. Ill.—People ex rel. McDonough 
v. Jarecki, 185 N.E. 570, 352 Ill. 
207—Armstrong v. Wilkinson, 179 
N.E. 97, 346 Ill. 322—People v. May, 
114 N.E. 685, 276 Ill. 332—Richter 
v. Chicago & E. R. Co., 113 N.E. 153, 
273 Ill. 625. 


People v. Wang, 275 Ill.App. 609 
—Weber v. Sneermger, 247 Ill.App. 
294. 

Ind.—Gary & Southern Traction Co. 
v. Callner, 130 N.E. 425, 75 Ind.App. 
300. 

Md.—Nicholson v. Walters, 137 A. 
357, 153 Md. 16—Ray v. Morse, 118 
A. 62, 140 Md. 529—Wegefarth v. 
Weissner, 106 A. 854, 132 Md. 595. 
Nev.—Baker v. Baker, 96 P.2d 200, 59 
Nev. 163. 

R.I.—T. W. Lind Co. v. Nu-Fastener 
Co., 108 A. 286, 43 R.I. 31. 

Tenn.—National Refining Co. v. Lit¬ 
tlefield, 223 S.W. 140, 142 Tenn. 689. 
Tex.—Ellerd v. Burkhalter, Civ.App., 
269 S.W. 197—Mobley v. Robertson, 
Civ.App., 266 S.W. 516—Lowry v. 
Gill, Civ.App., 248 S.W. 1096—El- 
ledge v. St. Louis Southwestern 
Ry. Co. of Texas, Civ.App., 202 S. 
W. 203—Loeb v. Texas & N. O. R. 
Co., Civ.App., 186 S.W. 378. 

Wyo.—International Harvester Co. v. 
Jackson Lumber Co., 170 P. 6, 25 
Wyo. 367. 

4 C.J. p 287 note 53. 

After expiration of the time grant¬ 
ed the court is without authority to 
permit the bill to be filed. 

Ky.—Nuckolls v. Illinois Cent. R. 
Co., 14 S.W.2d 157, 227 Ky. 836. 

Time allowed in overruling motion 
for new trial 

A bill of exceptions not presented 
within the time allowed or given in 
an order overruling a motion for a 
new trial cannot be considered on 
appeal. 

Ind.—In re Gilbert, 144 N.E. 551, 195 
Ind. 278. 

Ky.—Fulks v. Isaacs, 5 S.W.2d 1039. 
224 Ky. 181—Baker v. Whittaker, 
215 S.W. 178, 185 Ky. 492. 
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though the last day falls on a non judicial day. 48 It 
has been held that signing alone within the extend¬ 
ed time is not sufficient; it must be filed as well; 49 
and the clerk must certify both that the filing of the 
bill was within the time given, and the date of the 
filing. 50 

If, however, appellant files his bill within the ex¬ 
tended time, although not within the statutory peri¬ 
od, this is sufficient and is all that is required of 
him, 51 and he cannot be prejudiced by a delay re¬ 
sulting from the conduct of the court. 52 It has been 
held that an order allowing a party “until” a certain 
day to tender and settle a bill is sufficiently com¬ 
plied with by tendering the bill on the day named, 53 
although the contrary has also been held. 54 

Consent of parties . It has been held that although 
a bill of exceptions is filed and settled after the ex¬ 
piration of the extended time it will be considered 
if all the parties consent to the delay; 55 but on 
the other hand, it has been held that a bill so filed 
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and settled cannot be validated by consent of the 
parties, thereafter given. 56 

e. Effect of Order 

Ordinarily an order of extension extends the Juris¬ 
diction of the court to sign and settle the bill until the 
expiration of the time limited therein; but it does not 
operate as a stay of proceedings. 

As a general rule, an order of extension extends 
the jurisdiction of the court to sign and settle and 
allow the bill until the expiration of the time limited 
therein, 57 unless the prder is void, and for that 
reason the bill is filed too late, in which case the 
court may refuse to settle it. 58 

Stay of proceedings . However an order extend¬ 
ing the time within which to prepare a bill does 
not operate as a stay of proceedings on the judg¬ 
ment, 59 nor give further time within which any 
other act is required to be done by statutes regulat¬ 
ing appellate procedure. 60 


Schneider v. Hesse, 12 S.W. 271, 
11 Ky.L. 433. 

Neb.—Walker v. Burtless, 117 N.W. 
349, 82 Neb. 211, modified on other 
grounds 118 N.W. 113, 82 Neb. 214. 

Smith v. Smith, Civ.App., 213 S. 
W. 273, error refused. 

48. Mass.—Cooney v. Burt, 123 Mass. 
579. 

4 C.J. p 287 note 54. 

49. Tenn.—Wright v. Redd, 63 S.W. 
1120, 106 Tenn. 719. 

4 C.J. p 288 note 56. 

50. Ind.—Dunn v. Hubble, 81 Ind. 
489. 

4 C.J. p 285 note 36 [a]. 

51. Fla.—Worrell v. Ford, 107 So. 
183, 90 Fla. 571—State v. Merritt, 
99 So. 230, 86 Fla. 164. 

Ky.—Nance v. Newport News, etc., R. 

Co., 17 S.W. 570, 13 Ky.L. 554. 

Tex.—Frazier v. Crews, Civ.App., 255 
S.W. 673. 

Utah.—McGuire v. State Bank of Tre- 
monton, 164 P. 494, 49 Utah 381— 
Gorringe v. Read, 68 P. 147, 24 Utah 
455. 

Evidence of compliance 

Where the bill of exceptions stated 
that orders were made extending the 
time for serving it from time to time, 
and that it was served before the ex¬ 
piration of the time as last extend¬ 
ed and its correctness was stipulated, 
the bill was shown to have been filed 
in time if the various orders extend¬ 
ing time were timely made. 

Utah.—Jeremy Fuel & Grain Co. v. 
Denver & R. G. R. Co., 203 P. 863, 
59 Utah 266. 

On second day of term 
A bill of exceptions filed on the 


second day of the term of court fol¬ 
lowing that in which judgment was 
rendered is filed withm the required 
time under a statutory provision that 
the time should not be extended be¬ 
yond a day in the succeeding term to 
be fixed by the court where the 
court’s order gave plaintiff up to and 
including the last day of the next 
regular term to offer a bill of excep¬ 
tions. 

Ky.—Van Sant's Adm’r v. Overstreet, 
86 S.W.2d 1008, 261 Ky. 58. 
Presumption 

An order entered subsequent to 
the day to which time was extended 
for filing a bill of exceptions, which 
recites that “the bill of exceptions 
heretofore tendered by the defendant 
on a former day of the present term, 
having been examined by the court,'* 
was signed and filed, authorizes the 
presumption that the bill was tender¬ 
ed within the time allowed. 

Ky.—Chism v. Barnes, 47 S.W. 232, 
875, 104 Ky. 310, 20 Ky.L. 569. 

52. Ky.—Nance v. Newport News, 
etc., R. Co., 17 S.W. 570, 13 Ky.L. 
554. 

Utah.—Love v. St. Joseph Stock 
Yards Co., 169 P. 951, 51 Utah 305. 

53. Mo.—Akins v. Humansville, 113 
S.W. 687, 133 Mo.App. 502. 

4 C.J. p 288 note 58. 

54. Ala.—Richardson v. State, 39 So. 
12, 142 Ala. 12. 

4 C.J. p 288 note 59. 

55. Ind.—Swinney v. Nave, 22 Ind. 
178. 

Consent of appellee 

A bill of exceptions not completed 
until six months after the motion for 
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a new trial was overruled will not be 
considered, unless by consent of ap¬ 
pellee, although the bill was tendered 
sooner and time extended from week 
to week for the purpose of allowing 
appellant to complete it. 

Ky.—Schneider v. Hesse, 12 S.W. 
271, 11 Ky.L. 433. 

56. Ala.—Tisdale v. Alabama, etc.. 
Lumber Co., 31 So. 729, 131 Ala- 
456. 

4 C.J. p 287 note 53 [i]. 

57. Fla.—Zecca v. Pecora, 192 So. 
464, 141 Fla. 36—Schutt v. Lester, 
192 So. 461, 141 Fla. 40. 

Mass.—Barnard Mfg. Co. v. Eugen 
C. Andres Co., 125 N.E. 170, 234 
Mass. 148. 

Or.—Valley Concrete Pipe Co. v. City 
of Albany, 303 P.2d 503. 

R.I.—Flora v. Flora, 10 A.2d 680, 64 
R.I. 109. 

Tenn.—Allison v. Allison, 193 S.W. 

2d 476, 29 Tenn.App. 99. 

4 C.J. p 288 note 60. 

Second trial 

An order by judge presiding at 
second trial of cause granting an ex¬ 
tension of time for preparation, serv¬ 
ice, and settlement of a bill of excep¬ 
tions not only was sufficient to cover 
matters relating to trial conducted 
before him, but also to proceedings 
and trial before different judge on 
the first trial. 

Utah.—Stubbs v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 
150 P.2d 783, 106 Utah 539. 

58. Cal.—Keown v. California Pacific 
Realty Co., 279 P. 764, 207 C. 769. 

59. Ky.—Wright v. Woolfolk, 14 
Bush 308. 

60. Ky.—Wright v. Woolfolk, supta. 
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§ 864. -Stipulations of Parties 

Parties litigant cannot by agreement extend the time 
for presenting and settling a bill of exceptions unless au¬ 
thorized so to do by statute or rule of court. 

Generally, a statute requiring the filing of a bill 
of exceptions within the time allowed by the trial 
court cannot be dispensed with by the parties to the 
proceeding, 61 and the time cannot be extended by 
stipulation or private agreement between the par¬ 
ties, 62 except where it is made in connection with 
an order of court, 63 or except to the extent that au¬ 
thority to do so is given by statute or rule of 
court, 64 in which case the stipulation or agree¬ 
ment must be filed or recorded in the time and man¬ 


ner required. 65 Where such authority is given by 
statute, a subsequent order of the court or judge 
is not necessary to make the stipulation effective. 66 

In the absence of statutory authority, an exten¬ 
sion of time cannot be made by an agreement of 
counsel after the time previously granted by law 
or extended by the court has expired. 67 If, how¬ 
ever, the time is lawfully extended by stipulation, 
the parties cannot, in the face of their stipulation, 
question the filing of the bill of exceptions merely 
because no order of the court was entered to carry 
into effect such agreement. 68 Moreover, there must 
be a meeting of minds to constitute an agreement 
for extension as in case of other contracts; 69 and 


61. Ark.—Faulkner v. Bank of Mc- 
Crory, 7 S.W.2d 326, 177 Ark. 628. 

62. Ark.—Faulkner v. Bank of Mc- 
Crory, supra. 

Ind.—Nichols v. Central Trust Co., 86 
N.E. 878, 43 Ind App. 64. 

Nev.—Graff v. Shipman Bros. Trans¬ 
fer Co., 222 P.2d 497, 67 Nev. 610. 
Va.—Ringstaff v. Metropolitan Life 
Ins. Co., 179 S.E. 66, 164 Va. 196— 
Pembroke Limestone Works v. 
Commonwealth, 123 S.E. 334, 139 
Va. 270. 

W.Va.—Grottendick v. Webber, 61 S. 

E.2d 854, 134 W.Va. 798. 

4 C.J. p 288 note 64. 

Bill of exceptions not filed in time 
cannot be considered by the appel¬ 
late court notwithstanding the stipu¬ 
lation of the parties. 

Ark.—Faulkner v Bank of McCrory, 
7 S.W.2d 326, 177 Ark. 628. 

63. Cal.—Willett v. Schmeiser Mfg. 
Co., 251 P. 932, 80 C.A. 337. 

Me.—Carey v. Bourque-Lanigan Post 
No. 5, The American Legion, 102 A. 
2d S60, 149 Me. 390. 

Mo.—Reynolds v. Schade, 109 S.W. 

629, 131 Mo.App. 1. 

4 C.J. p 2SS note 65. 

“After the time for filing has ex¬ 
pired, the parties may agree that the 
time may be extended, but the time 
is not extended until the court exer¬ 
cises its judicial power and enters 
an order extending the time in pur¬ 
suance of the agreement.’* 

Ill.—Davis v. Mosbacher, 252 Ill.App. 
536, 541—Morris v. Watson, 61 Ill. 
App. 536, 538. 

Discussion of a possible compro¬ 
mise of the judgment and the fail¬ 
ure of respondent’s counsel to object 
to continuances is not equivalent to 
a stipulation for an extension of time 
to present a bill of exceptions. 

Cal.—Willett v. Schmeiser Mfg. Co, 
251 P. 932, 80 C.A. 337. 

Order in handwriting of attorney 
An order on the journal of the 
court in the handwriting of appellee’s 
attorney, giving appellant further 
time to settle his bill of exceptions 


! on condition that he file a proper ap¬ 
peal bond, is equivalent to a stipula¬ 
tion for an extension of time to set¬ 
tle the bill of exceptions. 

Mich.—Barriger v. Ziegler, 216 N.W. 
417, 241 Mich. S3. 

Consent to order see supra § 863 b. 
After end of term 

Exceptions were not too late be¬ 
cause allowed after end of term, 
where exceptions failed to show that 
such privilege was not reserved with 
consent of parties during term. 

^e.—Waterville Realty Corp. v. City 
of Eastport, 8 A.2d 898, 136 Me. 
309. 

64. Mo.—Reynolds v. Schade, 109 S. 

W. 629, 131 Mo.App. 1. 

Nev.—Barbash v. Pitt, 227 P. 1018, 
48 Nev. 108. 

4 C.J. p 288 note 66. 

| Express or implied consent 

If parties consent, bills of excep¬ 
tions may be prepared and signed 
after the expiration of period speci¬ 
fied in statute, and such consent may 
be found in agreement or implied in 
an estoppel. 

Md.—Petite v. Homes, Inc., 41 A.2d 
71, 184 Md. 377—Lichtenberg v. 
Joyce, 39 A.2d 789, 183 Md. 689— 
Morgan v. Toot, 35 A.2d 641, 182 
Md. 601—Pennsylvania R. Co. v. 
Reeley, 16 A.2d 904, 179 Md. 35, 
certiorari denied Reeley v. Penn¬ 
sylvania R. Co., 61 S.Ct. 828, 312 U. 
S. 706, 85 L.Ed. 1139. 

In Michigan counsel by written 
stipulation and without procuring the 
stenographer’s certificate may extend 
the time for settling a bill of excep¬ 
tions, not exceeding the time limited 
by statute, under Comp.L. § 12634, 
Cir.Ct.Rules, rule 66, and an order en¬ 
tered upon the journal of the court 
by consent of counsel in open court 
is equally effective. 

Mich.—Pootz v. Quinn, 28 N.W.2d 886, 
318 Mich. 496—Reynick v. Snow, 
178 N.W. 40, 210 Mich. 563. 

Professional courtesy 

If appellant’s request to opposing 
counsel for stipulation for extension 
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of time within which to file bill of 
exceptions was made before expira¬ 
tion of time for filing bill and appel¬ 
lant stated good cause for such ex¬ 
tension, compliance with the request 
would be called for by professional 
courtesy, unless circumstances were 
exceptional, but not legally required. 
Nev.—Craig v. Harrah, 195 P.2d 688, 
65 Nev. 294. 

65. Mo.—Reynolds v. Schade, 109 S. 
W. 629, 131 Mo.App. 1. 

Tex.—Harris v. Camp, Civ.App., 148 
S.W. 597. 

66. Mo.—Reynolds v. Schade, 109 S. 
W. 629, 131 Mo.App. 1. 

67. Ala.—Montgomery Tract. Co. v. 
Bozeman, 44 So. 559, 152 Ala. 145— 
Jordan v. Simmons, 39 So. 670, 145 
Ala. 660. 

Ga.—Crummey v. Strickland, 154 S.E. 

288, 41 Ga.App. 664. 
in.—Davis v. Wirth, 249 Ill.App. 544. 
Mass.—Jordan Marsh Co. v. Barry, 3 
N.E.2d 792, 295 Mass. 210. 

Mich.—Linder v. Inches, 199 N.W. 
667, 228 Mich. 88. 

Nev.—Craig v. Harrah, 195 P.2d 688, 
65 Nev. 294. 

Va.—Bragg v. Justis, 106 S.E. 335, 
129 Va. 354. 

68. Ill.—Porter v. People, 55 N.E. 
349, 182 Ill. 516. 

69. R.I.—Arnold v. Rooks, 67 A. 420. 
Agreement for extension not effected 

Where at time of attempted serv¬ 
ice of bill of exceptions on plaintiff’s 
counsel the twenty-day period for 
serving and filing of bill of excep¬ 
tions had expired, counsel’s statement 
at time of attempted service that be¬ 
fore accepting service counsel de¬ 
sired to make investigation as to 
whether service was being made in 
time did not constitute a "stipula¬ 
tion” for an extension of time for 
service so as to permit defendant to 
file the bill of exceptions after the 
twenty-day period. 

Nev.—Lewis v. Williams, 123 P.2d 
730, 61 Nev. 253, followed in Lewis 
v. Burns, 123 P.2d 732, 61 Nev. 258. 
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the adverse party may, by the stipulation, be estop¬ 
ped to complain of prior orders of extension. 70 

A stipulation for a continuance of the cause to 
a future term of court may have the effect of ex¬ 
tending the time for filing the bill of exceptions, 71 
but a stipulation that the trial judge’s signature to 
the bill of exceptions is dispensed with and that the 
bill is a true bill of exceptions does not extend the 
time limit within which the bill must be filed in the 
trial court. 71 - 5 Where the time is lawfully extend¬ 
ed by stipulation, the bill of exceptions must be 
filed and served within the period of extension. 71 * 10 

§ 865. - Length of Extension 

A court order ordinarily may not extend the time for 
filing and settling a bill of exceptions beyond the limita¬ 
tion thereof fixed by statute or rule of court. 

Where the time of extension for filing and set¬ 
tling a bill of exceptions is limited by statute or 
rule of court, an order ordinarily cannot be granted 
giving a longer time. 72 Accordingly, where con¬ 
trary to statute or rule of court, the time cannot be 
extended beyond the next term of court or a certain 
day therein ; 73 and it has been held that, independ¬ 
ent of statute, a trial court has no power to extend 
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the time a day beyond the term, 74 but an extension 
to a succeeding term is proper, if within the time 
limited by statute. 75 

Within the statutory limit, however, the court 
may make such a reasonable extension of time as 
in its judgment appears adequate; 76 and it has 
been held that it may extend the time beyond the 
statutory limit, when questions of importance to the 
public are involved, 77 or where there is consent or 
acquiescence amounting to an estoppel. 78 

§ 866. - Computation of Time 

Ordinarily a period of extension granted by court 
order for the filing and settling of a bill of exceptions be¬ 
gins to run from the date of the order, or, under some 
statutes, from the end of the term of court; or, in case 
of a second extension, from the expiration of the first 
extension period. 

Where the court in granting an extension for the 
settlement of a bill of exceptions, fixes a definite 
number of days within which the bill must be pre¬ 
pared and filed, the time begins to run on the day 
of the order, 79 and not from the last day of the 
term. 80 However, under a statute or rule of court 
that the bill shall be made up and signed during 
the term, unless by special order further time is 


70. Cal.—Kramm v. Stockton Elec¬ 
tric R. Co., 136 P. 523, 21 C.A. 737. 

71. Mo.—Smith v. Ohio Millers' Mut. 
Fire Ins. Co., 6 S.W.2d 920, 320 Mo. 
146. 

71.5 Ohio.—Brainard Inv. Co. v. F. 
H. L. Corp., 9 N.E.2d 178, 55 Ohio 
App. 127. 

71.10 Nev.—Baker v. Baker, 96 P.2d 
200, 59 Nev. 163. 

72. Cal.—California Nat. Bank of 
Sacramento v. El Dorado Lime & 
Minerals Co., 253 P. 704, 200 C. 452. 

Ky.—Hoback v. Brownfield, 243 S.W. 
2d 670—Nicholas v. Hook, 158 S.W. 
2d 971, 289 Ky. 406. 

Neb.—Neighbors & Danielson v. 
West Nebraska Methodist Hospital, 
74 N.W.2d 854, 162 Neb. 33—In re 
Bingaman’s Estate, 47 N.W.2d 435, 
154 Neb. 240. 

Tenn.—Chattanooga Dayton Bus Line 
v. Burney, 23 S.W.2d 669, 3.60 Tenn. 
294. 

Fletcher v. Russell, 177 S.W.2d 
854, 27 Tenn.App. 44. 

Utah.—Schvaneveldt v. Clegg, 280 P. 
230, 74 Utah 427. 

Wash.—Chelan Electric Co. v. Wick, 
269 P. 827, 148 Wash. 479, appeal 
dismissed Wick v. Chelan Electric 
Co., 50 S.Ct 41, 280 U.S. 108, 74 L. 
Ed. 212. 

Wyo.—Board of Com’rs of Bighorn 
County v. Brewer, 62 P.2d 685, 60 
Wyo. 419. 

4 C.J. p 288 note 71* 


73. Ala.—Abercrombie v. Vandiver, 
37 So. 296, 140 Ala. 228. 

Ark.—Fernwood Mining Co. v. Pluna, 
205 S.W. 822, 136 Ark. 107. 

Ky.—Hoback v. Brownfield, 243 S.W. 
2d 670—Noel v. Noel, 223 S.W.2d 
93, 310 Ky. 864—Posey v. Board of 
Councilmen of City of Frankfort, 
184 S.W.2d 970, 299 Ky. 210—Na¬ 
pier v. Hurst-Snyder Hospital Co., 
130 S.W.2d 771, 279 Ky. 378—Car¬ 
ter v. Harlan Hospital, 128 S.W.2d 
174, 278 Ky. 84—Hurley v. Greif, 
115 S.W.2d 284, 272 Ky. 741—Oliver 
v. Muncy, 111 S.W.2d 392, 271 Ky. 
15. 

4 C.J. p 288 note 71 [a], [b], [d], [e]. 

74. Ind.—Tozer v. Hobbs’ Estate, 137 
N.E. 715, 79 Ind.App. 258. 

75. Ala.—Central of Georgia R. Co. 
v. Ashley, 48 So. 981, 159 Ala. 145- 
Murphy v. St. Louis Coffin Co., 43 
So. 212, 150 Ala. 143. 

76. Mont.—In re Baxter’s Estate, 22 
P.2d 182, 94 Mont. 257. 

W.Va.—State v. Consumers’ Gas & 
Oil Co., 45 S.E.2d 923, 130 W.Va. 
755. 

77. Mich.—Reynick v. Snow, 178 N. 
W. 40, 210 Mich. 563. 

Not abuse of discretion 

The court does not abuse its dis¬ 
cretion in granting the state an ex¬ 
tension of time beyond eighty days 

for settling a bill of exceptions, 

I where there is a press of public busi¬ 
ness in the attorney general’s office, 
and the legal questions involved are 
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of great importance to the people of 
the state. 

Mich.—Reynick v. Snow, supra. 

78. Ky.—Vertress v. Head, 127 S.W, 
523, 138 Ky. 83—Hill v. Penn Mut. 
L. Ins. Co., 85 S.W. 769, 120 Ky. 
190, 27 Ky.L. 567. 

Indefinite extension 

A statute authorizing an extension 
of time for preparing and serving a 
bill of exceptions does not authorize 
the court indefinitely to extend such 
time, but must be read with another 
provision limiting the time to thirty 
days without the adverse party’s con¬ 
sent. 

Cal.—Lewith v. Rehmke, 20 P.2d 687, 
217 C. 563—Keown v. California 
Pacific Realty Co., 279 P. 764, 207 C. 
7 69—California Nat. Bank of Sacra¬ 
mento v. El Dorado Lime & Miner¬ 
als Co., 253 P. 704, 200 C. 452. 

4 C.J. p 289 note 72 [b]. 

79. Ark.—Roberts, etc., Co. v. Jones, 
101 S.W. 165, 82 Ark. 1S8. 

Time allowed by law 

The fifteen days allowed by law to 
prepare, serve, and file bill of excep¬ 
tions were not to be counted in deter¬ 
mining whether time extensions 
granted by court exceeded the ninety- 
day limit set by statute on exten¬ 
sions granted without consent of ad¬ 
verse party. 

Mont.—State ex rel. Robbins v. Bon¬ 
ner, 270 P.2d 400, 128 Mont. 45. 

80. Ark.—Roberts, etc., Co. v. Jones, 
101 S.W. 165, 82 Ark. 188. 
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allowed, the time so allowed begins to run, when not 
otherwise specified in the order, from the end of 
the term at which the order is made. 51 If the time 
is extended until the next term of court, the inter¬ 
vention of a special term will not shorten the time. 5 - 
Pendency of a motion for a new trial does not sus- ; 
pend the running of the time which has been grant- ! 
ed« 

Second extension . Where, during an extension 
period, a second extension is granted, the second 
period is computed from the expiration of the first 
period of extension. 84 

§ 867. - Second Extension 

Unless prohibited by statute, the court may order a 
second extension of time for filing and settling a bill of 
exceptions, but such order may be made only within the 
period of the first extension, and within the period limited 
by statute, if any, for making extensions. 


It may be proper for the court to authorize 
successive extensions of time for filing bills of ex¬ 
ceptions, provided each extension is allowed before 
the previous one expires, 85 and the requirements of 
the statute applicable thereto are complied with; 86 
and, accordingly, a second extension, in order to be 
! valid, must be made before the expiration of the 
time allowed for settlement by the first exten¬ 
sion, 87 and within the period allowed by statute 
for the making of extensions. 88 

After the expiration of the first extension period, 
unless a second extension is permitted by statute, 
or rule of court, or the consent of the parties, 89 
or the orders extending the time are made during 
the same term, 90 the court has no power again to 
extend the time for filing, settling, and signing the 
bill, 91 even though the order is entered nunc pro 


81. Fla.—■'Worrell v. Ford, 107 So. 
183, 90 Fla. 571—Rehfield v. Moore, 
SO So. 52, 76 Fla. 37S. 

4 C.J. p 290 notes 85, S6. 

82 . Ky.—Mayes v. Lane, 76 S.W. 399, 
116 Ky. 566, 25 Ky.L. 824. 

4 C.J. p 290 note 87. 

83 . Mich.—General Necessities Cor¬ 
poration v. Brennan, 182 N.W. 677, 
214 Mich. 135. 

84. Ill.—City of Elmhurst v. Roh- 
meyer, 130 N.E. 761, 297 IU. 430. 

Czajkowski v. Robinson, 124 Ill. 
App. $7. 

85 . Md.—Ray v. Morse, 118 A. 62, 
140 Md. 529. 

4 C.J. p 290 note 93 [a]. 

86. Fla.—Schutt v. Lester, 192 So. 
461, 141 Fla. 40. 

Ill.—Fostona Oil Co. v. Gardner, 124 
N.E. 467, 72 Ind.App. 509. 

Ky.—Carter v. Harlan Hospital, 128 S. 

W.2d 174, 278 Ky. 84. 

N.M.—Collins v. Unknown Heirs, 199 
P. 362, 27 N.M. 222. 

Piling praecipe 

The trial court may grant a second 
extension of time within which to 
settle and sign the bill of exceptions 
where a praecipe for the record has 
been filed within the time limited by 
the statute. 

N.M.—Collins v. Unknown Heirs, su¬ 
pra. 

Extension by supreme court 

Meaning of statute authorizing su¬ 
preme court to grant further exten¬ 
sion of time to procure allowance of 
bill of exceptions on application and 
showing of good cause is that if bill 
of exceptions cannot be allowed with¬ 
in time fixed by statute, after powers 
of district court have been exhausted 
with reference thereto, without fault 
and m exercise of due diligence by 
party seeking the bill, application 
accompanied by showing of good 


cause may be made to supreme court 
for further extension of time to se¬ 
cure allowance of bill. 

Neb.—Neighbors & Danielson v. West 
Nebraska Methodist Hospital, 74 N. 
W.2d 854, 162 Neb. 33—In re Bing- 
aman’s Estate, 47 N.W.2d 435, 154 
Neb. 240. 

87. Ky.—Ely’s Adm’r v. Louisville & 
N. R. Co., 125 S.W.2d 742, 276 Ky. 
815—Nuckolls v. Illinois Cent. R. 
Co., 14 S.W.2d 157, 227 Ky. 836. 

Mass.—Barnard Mfg. Co. v. Eugen C. 
Andres Co., 125 N.E. 170, 234 Mass. 
148. 

Md.—Morgan v. Toot, 35 A.2d 641, 182 
Md. 601. 

4 C.J. p 290 note 93. 

“To ” a stated date 

Where an order had been previous¬ 
ly made extending the time in which 
to serve the bill of exceptions to a 
stated date, a subsequent order 
granting a further extension made on 
the date so designated is in time, the 
word “to” not being construed as a 
term of exclusion. 

Utah.—Jeremy Fuel & Grain Co. v. 
Denver & R. G. R. Co., 203 P. 863, 
59 Utah 266. 

88. Fla.—Schutt v. Lester, 192 So. 
461, 141 Fla. 40. 

Ill.—Lassers v. North German Lloyd 
S. S. Co., 91 N.E. 676, 244 Ill. 570. 
Ky.—Napier v. Hurst-Snyder Hospi¬ 
tal Co., 130 S.W.2d 771, 279 Ky. 378 
—Hurley v. Greif, 115 S.W.2d 284, 
272 Ky. 741. 

Miss.—Mississippi State Highway 
Department v. Meador, 185 So. 816, 
184 Miss. 381. 

89. Me.—Carey v. Bourque-Lanigan 
Post No. 5, The American Legion, 
102 A.2d 860, 149 Me. 390. 

Mich.—People v. Littlejohn, 11 Mich. 
60. 

Mo.—Cleveland Co-op. Stove Co. v. 
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Baldwin, 99 S.W. 47, 121 Mo.App. 
397. 

4 C.J. p 290 note 89. 

90. Ark.—Bushmiaer v. Special Pro¬ 
tective Rewards Committee of Ar¬ 
kansas Bankers’ Ass’n, 47 S.W.2d 
1080, 185 Ark. 440. 

Season for rule 

“A court has absolute control over 
all orders and decrees rendered dur¬ 
ing the term, and may modify, 
change, or set them aside at any time 
before final adjournment.” 

Ark.—Bushmiaer v. Special Protec¬ 
tive Rewards Committee of Arkan¬ 
sas Bankers* Ass'n, supra. 

91. Cal.—Perrine v. Comstock, 4 P. 
2d 814, 118 C.A. 98. 

Ind.—Jasper Chair Co. v. Albion 
Brick Co., 145 N.E. 781, 82 Ind.App. 
518. 

Ky.—Nuckolls v. Illinois Cent. R. 

Co., 14 S.W.2d 157, 227 Ky. 836. 
Md.—Ray v. Morse, 118 A. 62, 140 
Md. 529. 

Mass.—Herbert v. G. E. Lothrop 
Theatres Co., 173 N.E. 539, 273 
Mass. 462. 

Mich.—Schroyer v. Church, 206 N.W. 
308, 233 Mich. 283—Walker v. Rich¬ 
ter, 197 N.W. 534, 226 Mi-eh. 393- 
Gamble v. Oceana Circuit Judge, 
169 N.W. 954, 204 Mich. 410. 

Neb.—In’ re Bingaman’s Estate, 47 N. 

W.2d 435, 154 Neb. 240. 

Utah.—Prunty v. Equitable Life As- 
sur. Soc. of U. S., 42 P.2d 219, 86 
Utah 236. 

4 C.J. p 290 note 90. 

Allowance of amendment 

An order of the trial court, after 
expiration of the extended time for 
allowance of exceptions, allowing 
plaintiff’s motion to amend its bill of 
exceptions, and indorsing upon it an 
allowance, cannot be construed as 
an allowance of further time within 
which to allow exceptions, as such 
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tunc, 92 especially where proper notice as required 
by statute has not been given the opposite party, 93 
or where the second order of extension is made in 
vacation. 94 

It has also been held that a second order granting 
an extension is void, where the first order was 
void. 95 

Death of appellant . Where appellant dies before 
a bill is filed within the extension of time obtained 
by him, the trial court cannot grant a further ex¬ 
tension until appellant’s heirs are brought in and 
the opposite party is served. 96 

§ 868. - Discretion to Grant and Manda¬ 

mus to Compel Extension 

It is generally within the discretion of the trial court 
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whether to allow an extension of time to present and 
settle a bill of exceptions; and the appellate court ordi¬ 
narily will not disturb the trial court's decision except 
for a manifest abuse of discretion, or compel it, by man¬ 
damus, to grant an extension. 

A party is not entitled, as of right, to the allow¬ 
ance of an extension of time to present and settle 
a bill of exceptions but such matter rests in the 
sound judicial discretion of the court. 97 Accord¬ 
ingly, it is within the discretion of the court whether 
to grant a further extension, for a good cause 
shown, within the previous extension period, 98 or 
even after the expiration of the extension period, 
where so provided by statute; 98 - 5 and its action in 
granting or refusing an extension will not be re¬ 
viewed or disturbed on appeal except in case of a 
manifest abuse of such discretion. 99 It will be 


order must be made before the time 
theretofore allowed has expired. 

Mass.—Barnard Mfg. Co. v. Eugen C. 
Andres Co., 125 N.E. 170, 234 Mass. 
148. 

length of term 

It has been held, however, that an 
order extending the time to file bills 
of exceptions may be made after the 
time for filing previously given has 
expired, whether the court be one 
whose terms are more or less than 
eight weeks. 

Tex.—General Bonding & Casualty 
Ins. Co. v. McCurdy, Civ.App., 183 
S.W. 796, error refused. 

92. Ala.—Rosson v. State, 9 So. 357, 
92 Ala. 76. 

93. Ind.—State Board of Medical 
Registration & Examination v. 
Smith, 130 N.E. 447, 75 Ind.App. 313 
—Fostoria Oil Co. v. Gardner, 124 
N.E. 467, 72 Ind.App. 509. 

Iowa.—Rosenbaum v. Partch, 52 N.W. 

181, 85 Iowa 409. 

Insufficient notice 

Under a statute, requiring that a 
party asking reextension of time to 
file a bill of exceptions give the op¬ 
posite party or his attorneys three 
days’ notice of the time and place 
of hearing, and that such application 
be made and the hearing set for a 
day prior to the expiration of the 
time first given, a notice served two 
days before the day immediately pri¬ 
or to that on which the time first 
given expired was too late, and a 
reextension granted on the day fol¬ 
lowing such notice was ineffective. 
Ind.—Wyeth v. Eldin, 133 N.E. 38, 78 
Ind.App. 401. 

94. Mo.—Powell v. Sherwood, 63 S. 
W. 485, 162 Mo. 605. 

4 C.J. p 284 note 25 [d], p 290 note 
90 [a]. 

95. Ind.—Stremmel v. Garr, etc., Co., 
96 N.E. 703, 176 Ind. 600—Hunting- 


ton Brewing Co. v. Miles, 96 N.E. 
145, 177 Ind. 109. 

96. Mo.—Walmsley v. Dougherty, 63 
S.W. 693, 163 Mo. 298. 

97. Mich.—Manshaem v. Brown, 170 
N.W. 304, 204 Mich. 429. 

Mo.—Welch v. Kansas City Midland 
Coal & Mining Co., 132 S.W. 49, 151 
Mo.App. 438. 

Mont.—Barcus v. Portland Cattle 
Loan Co., 207 P.2d 565, 122 Mont. 
534. 

Or.—Senner v. Danewolf, 293 P. 599, 
139 Or. 93. 

Tex.—Payne v. Allen, Civ.App., 78 S. 
W.2d 1018. 

Utah.—Schvaneveldt v. Clegg, 280 P. 
230, 74 Utah 427. 

Wis.—Town of Greenfield v. City of 
Milwaukee, 47 N.E.2d 291, 259 Wis. 
101—Daugherty v. Herte, 25 N.W. 
2d 437, 249 Wis. 543—In re Stanley’s 
Will, 280 N.W. 685, 228 Wis. 530. 

4 C.J. p 291 note 95. 

Delay not justified 

(1) Where more than five months 
is allowed to move for a new trial 
and settle a bill of exceptions, and 
the motion is not set for hearing un¬ 
til the last day granted, additional 
time to settle the bill is not a matter 
of right in the absence of a showing 
justifying such delay. 

Mich.—j®tna Ins. Co. of Hartford, 
Conn. v. Barton, 228 N.W. 524, 249 
Mich. 48. 

(2) Where appellant, having good 
reason to doubt that transcript of 
evidence would be completed within 
time allowed for filing bill of excep¬ 
tions, waited until the day period ex¬ 
pired to file petition for extension, 
appellate court did not abuse its dis¬ 
cretion in denying petition for an or¬ 
der extending time for filing tran¬ 
script and assignment of errors and 
requiring trial court to extend time 
for filing bill of exceptions. 

Ind.—Smith v. American Creosoting 
j Co., 50 N.E.2d 915, 221 Ind. 613. 

799 


Effect of statute 

A statutory provision fixing the 
time within which appellant shall 
prepare and serve his proposed bill 
of exceptions on the adverse party 
does not limit the discretionary pow¬ 
er of the court to enlarge the time 
within which a bill of exceptions 
may be served, filed, and settled. 
Utah.—In re Dong Ling Hing’s Es¬ 
tate, 2 P.2d 902, 78 Utah 324—Hurd 
v. Ford, 276 P. 908, 74 Utah 46. 

98. Mich.—Cook v. Dunham, 224 N. 

W. 348, 246 Mich. 536—Angell v. 
Brown, 222 N.W. 73, 244 Mich. 677 
—Jedele v. Washtenaw Circuit 
Judge, 212 N.W. 89, 237 Mich. 520 
—Riggs’ Estate v. Murphy, 201 N. 
W. 498, 229 Mich. 470—Walker v. 
Wayne Circuit Judge, 197 N.W. 
534, 226 Mich. 393—Reynick v. 

Snow, 178 N.W. 40, 210 Mich. 563 
—Brevoort v. Mayne, 169 N.W. 224, 
203 Mich. 388. 

Mental condition of attorney has 
been held to be “good cause” for an 
extension of time for settling a bill 
of exceptions, notwithstanding pre¬ 
vious extensions. 

Mich.—Brevoort v. Mayne, supra. 

98.5 R.I.—Sormanti v. Deacutis, 77 
A.2d 919, 77 R.I. 507. 

Wis.—Valentine v. Patrick Warren 
Const. Co., 56 N.W.2d 860, 263 Wis. 
143. 

99. Md.—Christian v. Johnson Const. 
Co., 155 A. 181, 161 Md. 87—Carter 
v. Maryland & P. R. Co., 77 A. 301, 
112 Md. 599. 

Mich.—Reynick v. Snow, 178 N.W. 40, 
210 Mich. 563—Peopte v. Withey, 
161 N.W. 141, 194 Mich. 527—La- 
vigne v. Barton, 159 N.W. 495, 193 
Mich. 416. 

Mo.—Welch v. Kansas City Midland 
Coal & Mining Co., 132 S.W. 49, 151 
Mo.App. 438. 

Mont.—Jensen v. Cloud, 88 P.2d 36, 
107 Mont. 593. 
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presumed that the court below rightfully exercised 
its discretion. 1 

Mandamus to compel extension. An appellate 
court ordinarily cannot, by mandamus, compel the 
trial court to enter an order extending the time 
in which to prepare a bill of exceptions, 2 especially 
where the relator has slept on his rights 3 or has 
practiced fraud on the judge or court, 4 although 
the contrary has also been held, where laches could 
not be imputed to the relator, 5 or the denial of an 
extension amounts to an abuse of discretion. 6 

§ 869. Relief from Default 

The trial court may, in a proper case, grant relief 
from a failure to present a bill of exceptions within the 
prescribed time, on a proper and timely application there¬ 


for, and a showing that such failure was due to mistake, 
inadvertence, surprise, or other excusable neglect. 

Generally, in the absence of authority specifical¬ 
ly conferred by statute, a party may not be relieved 
1 by the court of his default in failing to procure the 
j settlement of his bill of exceptions within the time 
required by law. 6 - 50 

Under some statutes, however, after the expira¬ 
tion of the statutory time for filing a bill of ex¬ 
ceptions for settlement, without a bill having been 
filed, further time therefor may be granted, pro¬ 
vided appellant has been relieved from the default 
bv order of the trial court, 7 on an application there¬ 
for and a showing by affidavit or proof of a good 
cause for the relief, on which the court can base 
findings for the application. 8 The application must 


Neb.—State v. Colby, 186 N.W. 255, 
107 Neb. 372. 

N.D.—Soules v. Brotherhood cf Amer¬ 
ican Yeomen, 120 NAY. 760, 19 N. 
D. 23. 

Tex.—Payne v. Allen, Civ.App., 78 S. 
W.2d 1015. 

W.Va.—State v. Consumers’ Gas & 
Oil Co., 45 S.E 2d 923. 130 W.Va. 

i oo. 

Wis.—In re Stanley’s Will, 2S0 N.W. 

6S5, 228 Wis. 530. 

4 C.J. p 291 notes 96, 97. 

After expiration of time 

Denial of a motion for an exten¬ 
sion of time for settlement of a bill 
of exceptions fifteen months after ex¬ 
piration of the required time in the 
absence of a motion to extend the 
time to settle the bill within such 
time is not an abuse of discretion 
notwithstanding delays caused by 
the illness and absence of a nonresi¬ 
dent judge who heard the case, and 
by the summer vacation of counsel 
and misunderstandings as to when 
the motion would be heard. 

Mich.—General Necessities Corpora¬ 
tion v. Brennan, 182 N.W. 677, 214 
Mich. 135. 

Denial of a third extension, of time 
to settle a bill of exceptions is not 
an abuse of discretion where appel¬ 
lant has been negligent m proceed¬ 
ing. 

Mich.—^Etna Ins. Co. of Hartford, 
Conn. v. Barton, 228 N.W. 524, 249 
Mich. 48. 

Failure to recite reasons 
The fact that an order granting 
further time for presenting a bill of 
exceptions is obtained ex parte, and 
does not recite reasons which moved 
the court to act, does not show an 
abuse of discretion. 

Or.—Senner v. Danewolf, 293 P. 599, 
139 Or. 93. 

1. D.C.—American Bonding, etc., Co. 

v. U. S., 23 App.D.C. 535. 

Mo.—Dodd v. Guiseffi, 73 S.W. 304, 
100 Mo.App. 311. 


2. Cal.—Shaw v. Superior Court in 
and for Alameda County, 24 P.2d 
S69, 134 C.A. 86. 

Mich—Rytkonen v. Lojacono, 255 N. 
W. 207, 267 Mich. 361—Lavigne v. 
Barton, 159 N.W. 495, 193 Mich. 
416. 

Neb.—State v. Colby, 186 N.W. 355, 
107 Neb. 372. 

4 C.J. p 291 note 99. 

Mandamus to compel fixing of time 
for settlement see infra § 884 c. 

3. Mich.—Fry v. Wayne Circuit 
Judge, 235 N.W. 806, 254 Mich. 102 
—^Etna Ins. Co. of Hartford, Conn, 
v. Earton, 228 N.W. 524, 249 Mich. 
48. 

4 C.J. p 291 note 1. 

4. Neb.—State v. Sornborger, 101 N. 
W. 241, 72 Neb. 615. 

5. Mich. — Harper v. Wayne Cir. 
Judge, 119 N.W. 913, 155 Mich. 543. 

4 C.J. p 291 notes 3, 4. 

6. Mich.—Cook v. Dunham, 224 N.W. 
348, 246 Mich. 536—People v. With- 
ey, 161 N.W. 141, 194 Mich. 527. 

6.50 Or.—Williams v. Ragan, 143 P. 
2d 209, 174 Or. 328. 

7. Cal.—Manning v. Gavin, 92 P.2d 
795, 14 C.2d 44. 

Utah.—Keller v. Chournos, 76 P.2d 
626, 95 Utah 25, modified on other 
grounds and rehearing denied 79 P. 
2d 86, 95 Utah 31—Independent Gas 
& Oil Co. v. Beneficial Oil Co., 266 
P. 267, 71 Utah 348. 

Granting additional time not suffi¬ 
cient 

Granting a motion for additional 
time to prepare, settle, serve, and file 
a bill of exceptions on motion and af¬ 
fidavit of defendant opposed by mo¬ 
tion and affidavit of petitioner after 
expiration of the statutory time for 
service of a bill of exceptions, and 
without an order relieving defendant 
from its default in failing to serve a 
bill within the statutory period, does 
not relieve defendant from default 
for failure to have the bill of excep¬ 
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tions prepared, served, settled, and 
filed within time. 

Utah.—In re Peterson, 48 P.2d 468, 87 
Utah 144. 

Premature order 

An order relieving of default in 
serving and filing a bill before the 
party seeking an extension was m 
default is void for want of jurisdic¬ 
tion to make it. 

Cal.—Weyse v. Biedebach, 261 P. 

1096, 86 C.A. 728. 

Recitation of reasons for delay 

The reason why the bill was not 
presented within the proper time 
should be recited by the trial judge 
in ordering it filed nunc pro tunc. 

Ill.—Schwartz v. Brinks Chicago City 
Express Co., 198 Ill.App. 381. 
Reasonable or strict construction of 
statute 

(1) Statute authorizing supreme 
court to allow a bill of exceptions 
where because of accident, mistake, 
or unforeseen cause, party has failed 
to file or prosecute bill of exceptions 
does not contemplate a promiscuous 
interchanging of procedure in law 
and in equity, but should be con¬ 
strued reasonably and in the light of 
the difference between procedure in 
equity and at law. 

R.I.—Calcagni v. Cirino, 2 A.2d 891, 
62 R.I. 49. 

(2) It has also been held, however, 
that such statute should be construed 
strictly, subject only to the require¬ 
ments of justice in exceptional cases 
under the statutory language. 

R.I.—Union Fabrics Corp. v. Tilling- 
hast-Stiles Co., 199 A. 700, 61 R.I. 
32. 

8. Cal.—Manning v. Gavin, 92 P.2d 
795, 14 C.2d 44. 

Hughes v. Duncan, 300 P. 147, 
114 C.A. 576—Woody v. Security 
Trust & Savings Bank, 285 P. 356, 
104 C.A. 64—Johannsen v. Klip- 
stein, 265 P. 568, 90 C.A. 106—Rossi 
v. Scott, Magner & Miller, 183 P. 
263, 41 C.A. 646, 
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be made within the time prescribed by statute after 
the default, 9 and due notice thereof must be served 
on opposing counsel; 10 and it has been held that 
such relief will not be granted after the time for 
appeal has expired. 11 


An application for such relief is addressed to the 
trial court’s sound discretion, the exercise of which 
should be based on its own reasonable inferences 
from a showing of the actual facts in the particular 
case, and which, in the absence of manifest abuse, 
will not be disturbed by the appellate court. 12 


Neb—In re Boschulte's Estate, 258 
NAY. 530, 128 Neb. 316. 

Utah.—Keller v. Chournos, 76 P.2d 
626, 95 Utah 25, modified on other 
grounds and rehearing denied 79 P. 
2d 86, 95 Utah 31—In re Peterson, 
48 P.2d 468, 87 Utah 144—Prunty 
v. Equitable Life Assur. Soc. of U. 
S„ 42 P.2d 219, 86 Utah 236—George 
B. Leavitt Co. v. Couturier, 23 P.2d 
1101, 82 Utah 256—Johnson v. Con¬ 
tinental Casualty Co., 300 P. 1032, 
78 Utah 18. 

Wis—Kisten v. Kisten, 282 N.W. 629, 
229 Wis. 479—Johnson v. Jtetzlaff, 
227 N.W. 236, 200 Wis. 1. 

4 C.J. p 292 note 8. 

Performance of duty 
An applicant seeking relief from 
his failure to file a proposed bill of 
exceptions within time allowed by 
law is required to show that he has 
performed or is prepared to perform 
his duty of preparing a sufficient pro¬ 
posed bill of exceptions, and in ab¬ 
sence of such showing, his applica¬ 
tion should be denied. 

Cal.—Schmidt v. Schmidt, 114 P.2d 
702, 45 C.A.2d 730. 

As presenting issue 

Application to be relieved from the 
failure timely to serve and file a bill 
of exceptions presents an issue tri¬ 
able by the court. 

Utah.—Johnson v. Continental Casu¬ 
alty Co., 300 P. 1032, 78 Utah 18. 

Affidavit by attorney 
Affidavit of merits, to the effect 
that the attorney and party believed 
the latter had a meritorious ground 
of appeal, accompanying a motion 
for relief from default in not filing a 
bill of exceptions within the requir¬ 
ed time, could properly be made by 
the attorney, who would probably 
know more about a meritorious 
ground for appeal than the client. 
Cal.—Jones v. Southern Pac. Co., 236 
P. 336, 71 C.A. 773. 

“If the court finds the showing suf¬ 
ficient to authorize the relief sought, 
it should make an order allowing the 
proposed bill of exceptions to be serv¬ 
ed, and, if it finds the showing insuf¬ 
ficient, make an order to the con¬ 
trary.” 

Utah.—Johnson v. Continental Cas¬ 
ualty Co., 300 P. 1032, 1033, 78 
Utah 18—Tooele Improvement Co. 
v. Hoffman, 141 P. 744, 745, 44 Utah 
532. 

Third motion after default based 
on matters known to movant or coun¬ 
sel before a previous motion, but not 
4A C.J.S.—51 


alluded to in the supporting affidavit 
nor excused in the last motion, was 
properly denied. 

Cal.—Perrme v. Comstock, 4 P.2d 814, 
118 C.A. 98. 

9. Cal.—Buis v. Lindauer Corpora¬ 
tion, 3 P. 2d 18, 116 C.A. 558—'Weyse 
v. Biedebach, 261 P. 1096, 86 C.A. 
728. 

Computation of time 

(1) The statutory period within 
which to file a motion to be relieved 
from default begins to run against a 
motion to be relieved from default in 
serving and filing a bill of exceptions 
on the date when the bill of excep¬ 
tions was due, and not on the date 
when the tendered bill of exceptions 
was refused by the court because it 
was filed too late. 

Cal.—Kerrigan v. Anderson, 203 P. 
792, 55 C.A. 355. 

(2) It has been held, however, that 
six months’ period, during which trial 
judge retains jurisdiction to relieve 
appellant from default in failing to 
serve and file proposed bill of excep¬ 
tions within statutory time, is not 
set in motion until adverse party 
takes some proceeding or action based 
on such default or some court order 
is made as result thereof. 

Cal.—Colburn Biological Institute v. 
De Bolt, 59 P.2d 108, 6 C.2d 631. 

Order need not he within period 
An order relieving appellants from 
the effect of a failure to have the 
bill engrossed within ten days after 
the original proceeding was valid, al¬ 
though made after expiration of the 
six-month period, where the proceed¬ 
ings for obtaining such relief were 
commenced within such period. 

Cal.—Doyle v. Bradshaw, 183 P. 185, 
41 C.A. 247. 

10. Cal.—Weyse v. Biedebach, 261 
P. 1096, 86 C.A, 728. 

Utah.—Davis v. Lynham, 247 P. 294, 
67 Utah 283. 

Failure to serve hill with notice of 
motion 

Where an affidavit supporting a 
motion to set aside a default for not 
filing a bill of exceptions within the 
time required mentions the bill among 
the papers relied on, a failure to 
serve the bill with notice of the mo¬ 
tion, does not warrant a refusal to 
hear the motion, although under the 
statute the bill might not be proper¬ 
ly admitted to support motion. 

Cal.—Jones v. Southern Pac. Co., 236 
P. 336, 71 C.A. 773. 
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Reference in notice to affidavit 

Notice of a motion to set aside de¬ 
fault, stating that it is based m part 
on an affidavit served therewith, is a 
sufficient reference, so that the con¬ 
tents of the affidavit could supply 
information as to the grounds relied 
on omitted from the notice. 

Cal.—Weyse v. Biedebach, 261 P. 
1096, 86 C.A. 728. 

11. N.Y.—Title Guaranty & Trust 
Co. v. Uniform Fibrous Talc Co., 
215 N.Y.S. 437, 127 Misc. 183. 

Power exercised with caution 

It has been held, however, that the 
court has power to settle a bill of ex¬ 
ceptions after the year within which 
an appeal may be taken has expired, 
although the power should be exer¬ 
cised with caution, and only in cases 
where the parties have brought them¬ 
selves clearly within the rule, and 
should not be so exercised as to ex¬ 
tend the time within which parties’ 
rights may become fixed, in cases 
where default is due to unexcused 
delay. 

Wis.—Ward v. Board of Trustees of 
Racine College, 185 N.W. 635, 176 
Wis. 168. 

12. Cal.—Lewith v. Rehmke, 20 P. 
2d 687, 217 C. 563—California Nat. 
Bank of Sacramento v. El Dorado 
Lime & Minerals Co., 253 P. 704, 
200 C. 452. 

Leeper v. Nielson, 137 P.2d 859, 
58 C.A.2d 591—Forrester v. Spitzer, 
46 P.2d 999, 46 C.A.2d 650—Johann- 
sen v. Klipstein, 265 P. 568, 90 C.A. 
106—Weyse v. Biedebach, 261 P. 
1096, 86 C.A, 728—Willett v. 

Schmeiser Mfg. Co., 251 P. 932, 80 
C.A. 337—Jones v. Southern Pac. 
Co., 236 P. 336, 71 C.A. 773—Lobree 
v. L. E. White Lumber Co., 197 P. 
138, 51 C.A. 483—Howell v. Peder¬ 
sen, 181 P. 674, 41 C.A. 45. 

Utah.—George B. Leavitt Co. v. Cou¬ 
turier, 23 P.2d 1101, 82 Utah 256— 
Johnson v. Continental Casualty 
Co., 300 P. 1032, 78 Utah 18—Davis 
v. Lynham, 247 P. 294, 67 Utah 283. 

Negligence of attorney in informing 
successor 

The trial court does not clearly 
abuse its discretion in denying a mo¬ 
tion for relief from the effect of a 
failure to file a bill of exception in 
due time, where an affidavit by ap¬ 
pellee's attorney indicates appellant’s 
attorney's negligence in informing at¬ 
torneys substituted for him of an ex¬ 
tension of time not in accord with 
his written office memorandum. 
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Grounds for relief. If exceptant has exercised 
due diligence on his part, he may be relieved against 
the usual consequences of a failure to present a 
bill of exceptions within the time required, where, 
such failure was due to mistake, inadvertence, sur¬ 
prise, or other excusable neglect, 13 especially when 
the delay is caused by the court or an officer thereof 


without fault of appellant or his counsel. 14 Such 
relief, however, will not be granted where it ap¬ 
pears from the application, affidavit, or other proof 
that the delay in filing and settling the bill was due, 
not to some good excusable cause, but to some 
inexcusable act of negligence on the part of ap¬ 
pellant or of his counsel. 15 Such delay will not 


Cal.—Horne v. Standard Auto Sales 
Co. 216 P. 970. 62 C.A. 478. 
Whether “good cause” is shown for 
failure to serve bill of exceptions 
within statutory ninety-day period 
after notice of entry of judgment is 
generally a matter within the discre¬ 
tion of the trial court. 

Wis.—Kisten v. Kisten, 282 N.W. 629, 
229 Wis. 479. 

Trial court did not abuse its discre¬ 
tion m denying appellants’ applica¬ 
tion for relief from failure to file 
proposed bill of exceptions within 
time allowed by law, although fail¬ 
ure occurred as result of relying on 
void order of trial court purporting 
to extend time, where proposed bill 
filed after time allowed by law but 
within time provided in invalid order 
extending time was in nature of a 
skeleton bill, and was so deficient 
that an entirely new bill was re¬ 
quired, and appellants failed to serve 
with their application for relief any 
new or amended proposed bill, or to 
offer to present any new or amended 
bill in event that their application 
was granted. 

Cal.—Schmidt v. Schmidt, 114 P.2d 
702, 45 C.A.2d 730. 

13. Cal.—Manning v. Gavin, 92 P.2d 
795, 14 C.2d 44. 

Johannsen v. Klipstein, 265 P. 
563, 90 C.A. 106—Weyse v. Biede- 
bach, 261 P. 1096, 86 C.A. 728— 
Jones v. Southern Pac. Co., 236 P. 
336, 71 C.A. 773—East Side Canal & 
Irrigation Co. v. Superior Court of 
Merced County, 158 P. 773, 30 C.A. 
528. 

Md.—Caroline County Com’rs v. Beu¬ 
lah, 138 A. 25, 153 Md. 221. 

Miss.—May v. Layton, 55 So.2d 460, 
213 Miss. 129. 

Neb.—In re Bingaman’s Estate, 47 N. 

W.2d 435, 154 Neb. 240. 

Or.—Lasene v. Syvanen, 257 P. 822, 
123 Or. 615. 

R.I.—Probate Court of City of Provi¬ 
dence v. Higgins, 173 A. 632. 

Utah.—George B. Leavitt Co. v. Cou¬ 
turier, 23 P.2d 1101, 82 Utah 256— 
Davis v. Lynham, 247 P. 294, 67 
Utah 283. 

Wis.—Ernst v. Ernst, 47 N.W.2d 296, 
259 Wis. 26. 

4 C.J. p 291 note 5. 

“Good cause” 

Requirement that “good cause” be 
shown in order to authorize exten¬ 
sion of time in which to serve bill of 
exceptions, which was not served 
within statutory ninety-day period 


after notice of entry of judgment, is 
satisfied when it is shown that the 
delay was for good reason, or that 
there was justification or excuse for 
the de^ ay. 

Wis—Kisten v. Kisten, 282 N.W. 629, 
229 Wis. 479. 

As “proceeding in an action” 

The settlement of a bill of excep¬ 
tions is a “proceeding in an action,” 
within a statute allowing a party to 
be relieved from the consequences of 
inadvertence or excusable mistake. 
Cal.—Stonesifer v. Kilburn, 29 P. 332, 
94 C. 33. 

4 C.J. p 292 note 7. 

Assumption that succeeding attorney 
would serve hill 

Where, by statute, only the attor¬ 
ney of record may take steps in per¬ 
fecting an appeal until his successor 
attorney has been substituted, the 
trial court does not abuse its discre¬ 
tion in refusing to find that appel¬ 
lant’s attorney of record, who had 
actual charge of the trial, was rea¬ 
sonably mistaken in assuming that 
another attorney would take charge 
of the case and prepare and serve a 
bill of exceptions before there was a 
substitution, or in assuming that a 
substitution had taken place, or that 
there was a reasonable show of dili¬ 
gence on his part, so as to make his 
failure to file a bill of exceptions ex¬ 
cusable neglect to authorize granting 
relief from the default 
Cal.—Johannsen v. Klipstein, 265 P. 
568, 90 C.A. 106. 

X>ack of written notice of the deci¬ 
sion or judgment entry, as required 
by statute, excuses a failure to serve 
and file a bill of exceptions in time. 
Cal.—Rinaldo v. Board of Medical 
Examiners of California, 12 P.2d 
35, 123 C.A. 719. 

S.D.—Henry v. Meade County Bank, 
142 N.W. 1130, 32 S.D. 298. 

Mistake of law may be ground for 
relief from a default in preparing and 
filing a bill of exceptions. 

Cal.—California Nat Bank of Sacra¬ 
mento v. El Dorado Lime & Miner¬ 
als Co., 253 P. 704, 200 C. 452. 

Reliance on prior order 
Where ex parte order granting de¬ 
fendant an extension of time within 
which to settle bill of exceptions was 
vacated after expiration of ninety- 
day period provided by statute for 
settlement, grant of extension was 
justified on ground that defendant's 
reliance on such prior order rendered 
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his failure to apply for extension 
within ninety-day period a matter of 
excusable neglect. 

Wis.—Briggson v. City of Viroqua, 58 
N.W.2d 543, 264 Wis. 40. 

14. Cal.—Troy v. Troy, 16 P.2d 290, 
127 C.A. 489. 

Ky.—Chesapeake & O. Ry. Co. v. Mag- 
gard’s Adm’r, 235 S.W. 736, 193 Ky. 
259. 

Ohio—Cincinnati Street Railway Co. 

v. McBee, 4 Ohio N.P..N.S., 13. 

4 C.J. p 292 note 6. 

Illness of judge 

Record and affidavit of appellant’s 
attorney which showed that compe¬ 
tent counsel, employed to perfect ap¬ 
peal, moved to vacate judgment, that 
because of trial judge’s illness coun¬ 
sel did not ask him to hear and rule 
on the motion until judge made a 
trip for purpose of regaining his 
health, and that counsel decided not 
to serve bill of exceptions until the 
judge ruled on the motion, so that 
one bill of exceptions would suffice if 
motion should be denied, showed 
“good cause” for failure timely to 
serve bill of exceptions, and hence 
refusal to extend time for settling 
and serving bill of exceptions consti¬ 
tuted an abuse of discretion. 

Wis.—Kisten v. Kisten, 282 N.W. 629, 
229 Wis. 479. 

Death of court stenographer 
R.I.—Sormanti v. Deacutis, 77 A.2d 
919, 77 R.I. 607. 

Void orders 

(1) Reliance in good faith on void 
orders of the trial court purporting 
to extend the time for the prepara¬ 
tion and service of the proposed bill 
of exceptions beyond the statutory 
period is good cause for relief from 
a default in preparing and serving 
the bill of exceptions. 

Cal.—Lewith v. Rehmke, 20 P.2d 687, 
217 C. 563—California Nat. Bank 
of Sacramento v. El Dorado Lime & 
Minerals Co., 253 P. 704, 200 C. 452. 

(2) It has also been held, however, 
that delay in presenting a bill of ex¬ 
ceptions for settlement cannot be ex¬ 
cused by counsel’s reliance on a void 
order of the court extending the time 
for preparing the bill beyond the 
latest date to which the court had 
power to extend it. 

Cal.—Lobree v. L. E. White Lumber 
Co., 197 P. 138, 51 C.A. 483. 

15. Cal.— Corpus Juris Secundum 
cited in Caminetti v. Edward Brown 
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be excused because of ignorance or mistake as to 
the statute or rule of court prescribing the time for 
presenting and settling the bill ; 16 and it has been 
held that it will not be excused because of the 
inability of appellant to obtain a transcript of the 
evidence from the court reporter; 17 and that no 
neglect on the part of the adversary or his counsel 
will excuse subsequent negligence on the part of 
the exceptant or his counsel. 18 

Absence of judge . The absence of the judge from 
the county has been held to be not a sufficient ex¬ 
cuse for a failure to tender a bill of exceptions 


within the time prescribed. 19 It has been held that 
the absence of the judge from the state is a suffi¬ 
cient excuse for delay in proceeding to tender the 
bill for settlement; 20 but on the other hand it has 
been held that such absence is not a sufficient ex¬ 
cuse, 21 especially where, by statute, appellant has 
another remedy in such a case to establish his bill 
of exceptions in the appellate court, 22 or has the 
right to tender the bill and move to file it before 
another judge within time. 23 A motion for settle¬ 
ment of a bill of exceptions, which was served and 
noticed in proper time, is not abandoned by ad¬ 
journments of the hearing, beyond the statutory 


& Sons, 144 P.2d 570, 573, 23 C.2d 
511. 

Bole v. McAdams, 28 P.2d 431, 
136 C.A. 6—Perrine v. Comstock, 4 
P.2d 814, 118 C.A. 98—Howell v. 
Pedersen, 181 P. 674, 41 C.A. 45. 

Ga.—Wright v. Moon, 116 S.E. 545, 
30 Ga.App. 87. 

Mont.—Hutchinson v. Burton, 247 P. 

2d 987, 126 Mont. 279. 

Nev.—Bottini v. Mongolo, 197 P. 702, 
45 Nev. 245. 

Wis.—Valentine v. Patrick Warren 
Const. Co., 56 N.W.2d 860, 263 Wis. 
143—In re Stanley’s Will, 280 N.W. 
685, 228 Wis. 530—Meyers v. 

Thorpe, 278 N.W. 462, 227 Wis. 200 
—Eskelinen v. Northwestern Cas¬ 
ualty & Surety Co., 230 N.W. 33, 
202 Wis. 100—Johnson v. Retzlaff, 
227 N.W. 236, 200 Wis. 1—Ward v. 
Board of Trustees of Racine Col¬ 
lege, 185 N.W. 635, 176 Wis. 168. 

Illness of judge 

A judge is without power to sign 
a bill of exceptions which was ten¬ 
dered after the statutory period, al¬ 
though he was ill on the last day of 
the prescribed time, where there was 
nothing to show that the illness was 
serious or that the bills could not 
have been presented within the pre¬ 
scribed time. 

Va.—Ringstaff v. Metropolitan Life 
Ins. Co., 179 S.E. 66, 164 Va. 196. 

Sickness and absence of attorney 
Appellant is not entitled to relief 
from his default in presenting his 
bill of exceptions for settlement be¬ 
cause of the sickness and absence 
from the office of some of his attor¬ 
neys and a part of their office force, 
where it does not appear how many 
were sick and how many were in at¬ 
tendance. 

Cal.—Lobree v. L. E. White Lumber 
Co., 197 P. 138, 51 C.A. 483. 

Term devoted to criminal business 
A statute, providing that time will 
be given to prepare a bill of excep¬ 
tions, but not beyond a day in the 
succeeding term, being mandatory, 
plaintiff is not excused from comply¬ 
ing with the court's order requiring 
the bill to be tendered on or before 


the thirteenth day of the April term 
merely because the term was de¬ 
voted to criminal business. 

Ky.—McNeal's Adm’r v. Norfolk & 
W. Ry. Co., 214 S.W. 888, 185 Ky. 
197. 

That appellant was misled by the 
conduct of appellee’s counsel is no 
excuse for failing to file the bill of 
exceptions within the time prescribed 
by a mandatory statute. 

Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. McCord, Civ.App., 199 
S.W. 526. 

Granting of motion for new trial 

(1) Failure of plaintiff timely to 
file and prosecute a bill of exceptions 
after trial justice granted plaintiff’s 
motion for new trial, because of 
plaintiff’s confidence that supreme 
court would not reverse trial jus¬ 
tice’s decision, was not an “accident,” 
a “mistake” or an “unforeseen cause” 
which under statute would authorize 
supreme court to allow plaintiff to 
file a bill of exceptions after supreme 
court reversed the decision of the 
trial justice. 

R.I.—Union Fabrics Corp. v. Tilling- 
hast-Stiles Co., 199 A. 700, 61 R.I. 
32. 

(2) Contention that supreme court 
instead of reversing decision of trial 
justice and granting new trial on 
ground that verdict was against law 
and evidence, and that damages were 
grossly inadequate, should have sus¬ 
tained it because, if jury had been 
correctly instructed on the law, the 
verdict which was for nominal dam¬ 
ages would have been against the 
law and the weight of the evidence, 
was not a proper contention to be 
presented in support of plaintiff’s pe¬ 
tition for leave to file and prosecute 
a bill of exceptions which was not 
timely filed by plaintiff. 

R.I.—Union Fabrics Corp. v. Tilling- 
hast-Stiles Co., supra. 

16. Mont.—Hutchinson v. Burton, 
247 P.2d 987, 126 Mont. 279. 

Or.—Student v. Goldapp, 259 P. 207, 
124 Or. 102. 

Tex.—St. Louis Southwestern Ry. Co. 
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of Texas v. McCord, Civ.App., 199 
S.W. 526. 

Ignorance of statute shortening 
the time for serving and presenting 
a bill of exceptions, even though such 
ignorance is caused by an unusual 
press of business, cannot be deemed 
the result of mistake, surprise, or 
inadvertence, excusing neglect to pre¬ 
pare, serve, and present it within 
the time prescribed. 

Cal—Willett v. Schmeiser Mfg. Co., 
251 P. 932, 80 C.A. 337. 

17. Neb.—Horbach v. Omaha, 69 N. 
W. 121, 49 Neb. 851. 

Wyo.—Chatterton v. Bonelli, 196 P. 

316, 27 Wyo. 301. 

Contrary authority 

It has been held, however, that 
an appeal will not be dismissed for 
a delay in filing a bill of exceptions 
in the supreme court, or for an in¬ 
terval between the time of trial and 
the time when the bill of exceptions 
was filed in the lower court, where 
the delay was due to inability to ob¬ 
tain a transcript from the court re¬ 
porter without fault of appellant. 

Or.—Walker v. Fireman’s Fund Ins. 
Co., 257 P. 701, 122 Or. 179. 

Loss or theft of the reporters 
notes does not relieve appellant of 
presenting a bill of exceptions with¬ 
in the time fixed. 

Ill.—Weber v. Sneeringer, 247 I1L 
App. 294. 

18. Neb.—Supreme Tent K. M. W. v. 
Kreig, 74 N.W. 1104, 54 Neb. 588. 

19. Wyo.—Chatterton v. Bonelli, 196 
P. 316, 27 Wyo. 301. 

4 C.J. p 292 note 12. 

20. Ind.T.—Liverpool, etc., Ins. Co. 
v. Kearney, 46 S.W. 414, 2 Ind.T. 
67. 

21. Ga.—Loud v. Pritchett, 30 S.E. 
870, 104 Ga. 648. 

4 C.J. p 292 note 13. 

22. Ala.—Boss Livery Co. v. Bailey, 
85 So. 572, 17 Ala.App. 418. 

23. Ky.—Fleishman v. Goodman, 67 
S.W.2d 691, 252 Ky. 535. 
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time, by the presiding judge of his own motion, be- merely indorsing thereon that he found the same to 
cause of the trial judge being without the state. 24 be correct, 25 or by failing to object to the time 

of filing the bill, if he is under no legal duty to ob- 
§ 870. Waiver of Objections ject; 26 nor is an objection to the time of serving 

While mandatory statutory requirements as to the time bill waived by failing to object to the time of 

of settlement of a b ll of exceptions may not be waived presenting it for settlement. 27 
by the parties, ordinar.ly objection to a bill of exceptions 

that it was not presented, signed, and settled within the According to some authority, however, objections 
time required by statute or allowed by the court may be . . . , • i 07 c , 

waived by the objecting party’s acquiescence, failure to an extension time may be waned,- ■ as by 
object promptly, or other conduct inconsistent with an stipulations of the parties; 28 and objection that the 
intention to rely on the delay. bill was not presented, served, settled, and signed 

Where statutory requirements as to the time of within the required time may also be waived, 2s - 5 as 

settlement of a bill of exceptions are mandatory, by acquiescence, or by a failure to raise the objec- 

they may not be waived by the parties. 24 - 50 An tion promptly in the trial court, 29 or by failing to 

appellee or defendant in error has been held not to make and serve his objection in the manner re¬ 
waive his objection that the bill of exceptions was quired, 30 or by any conduct inconsistent with an in- 

not presented, settled, signed, and filed within the tention to rely on the delay. 31 So, also, delay in 

time required by statute or allowed by the court by filing or serving is waived, where the complaining 


24. Mich.—-Detroit United Ry. v. 
Brennen, 201 N.W. 494, 229 Mich. 
454. 

24.50 Neb.—Burke Lumber & Coal 
Co. v. Anderson, 76 N.W.2d 630, 162 
Neb. 551. 

“Bills of exception, like conclu¬ 
sions of law and fact, not filed in 
time, cannot by waiver become valid 
parts of the record/’ 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Vick, Civ.App., 210 S.W. 247, 250. 

25. Iowa.—Bennett v. Marion, 70 N. 
W. 105, 101 Iowa 112. 

4 C.J. p 292 note 14. 

Signature of judge 

Stipulation that trial judge’s signa¬ 
ture to bill of exceptions is dispensed 
with and that bill is true bill of ex¬ 
ceptions does not waive appellee’s 
right to object, or estop appellee 
from asserting, that bill of excep¬ 
tions was not timely filed. 

Ohio.—Brainard Inv. Co. v. F. H. L. 
Corp., 9 N.E.2d 178, 55 Ohio App. 
127. 

26. Ky.—Warders v. Louisville & 
Nashville R. Co., 225 S.W.2d 98, 311 
Ky. 673—Harlow v. Hamilton, 224 
S.W.2d 162, 311 Ky. 354—Louisville 
R. Co. v. Wellington, 126 S.W. 870, 
128 S.W. 1077, 137 Ky. 719. 

4 C.J. p 292 note 15. 

Mere silence 

Failure timely to file a bill of ex¬ 
ceptions is not excused by respond¬ 
ent’s silence which is not shown to 
have misled appellant. 

Utah.—Schvaneveldt v. Clegg, 280 P. 
230, 74 Utah 427. 

Void order 

Where order extending time for fil¬ 
ing of bill of exceptions to July 12 
was void, circuit judge’s want of 
power to approve bill on July 12 was 
not waived by appellees because of 
their agreement that judge could ap¬ 


prove bill at later date to be effec¬ 
tive as if approved on July 12. 

Miss.—Mississippi State Highway 
Department v. Meador, 185 So. 816, 
184 Miss. 381. 

27. Utah.—Bryant v. Kunkel, 90 P. 
1079, 32 Utah 377. 

4 C.J. p 293 note 16. 

27.5 Ky.—Warders v. Louisville & 
Nashville R. Co., 225 S.W.2d 98, 
311 Ky. 673—Harlow v. Hamilton, 
224 S.W.2d 162, 311 Ky. 354. 

28. S.D.—Sorg v. Wells, 141 N.W. 
384, 31 S.D. 432. 

4 C.J. p 293 note 17. 

28.5 Me.—Colby v. Tarr, 34 A.2d 621, 
140 Me. 128. 

Md.—Petite v. Homes, Inc., 41 A.2d 
71, 184 Md. 377—Lichtenberg v. 
Joyce, 39 A.2d 789, 183 Md. 689— 
Morgan v. Toot, 35 A.2d 641, 182 
Md. 601. 

legislative aim and purpose 

Statute relating to procedure and 
time for filing and signing of bills of 
exceptions is designed to effect meth¬ 
od, system, and uniformity in time 
with respect to such bills, and times 
designated may, with impunity, be 
modified by consent of the parties or 
from necessity by the court, since 
such a departure relates to what is 
incidental to legislative aim and pur¬ 
pose and is not in defeat or evasion 
of essential objective of statute. 

Md.—Pennsylvania R. Co. v. Reeley, 
16 A.2d 904, 179 Md. 35, certiorari 
denied Reeley v. Pennsylvania R. 
Co., 61 S.Ct. 828, 312 U.S. 706, 85 L. 
Ed. 1139. 

29. Cal.—Woody v. Security Trust 
& Savings Bank, 285 P. 356, 104 C. 
A. 64. 

Philippine.—Cia Gen. de Tobacos v. 
Manila, 6 Philippine 140, 5 Off.Gaz. 
201 —Gomez Garcia v. Hipolito, 2 
Philippine 732, 2 Off.Gaz. 33. 

4 C.J. p 293 notes 18-20. 
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Election. 

Where bills of exceptions were not 
submitted to appellee or his counsel 
until eight days subsequent to date 
when literal compliance with statute 
required such bills to be submitted, 
appellee was thereupon put to elec¬ 
tion whether to accept or to refuse 
the submission and by choosing to ac¬ 
cept the bills and making additions 
and corrections, became “estopped” 
to question appellant’s delay in sub¬ 
mitting and subsequently having the 
bills signed. 

Md.—Pennsylvania R. Co. v. Reeley, 
16 A.2d 904, 179 Md. 35, certiorari 
denied Reeley v. Pennsylvania R. 
Co., 61 S.Ct. 828, 312 U.S. 706, 85 L. 
Ed. 1139. 

30. Mo.—Spangler-Bowers v. Ben¬ 
ton, App., 83 S.W.2d 170. 

31. Cal.—Silverman v. Thompson, 
238 P. 684, 196 C. 585—Hicks v. 
Masten, 36 P. 130, 101 C. 651. 

Woody v. Security Trust & Sav¬ 
ings Bank, 285 P. 356, 104 C.A. 64. 
Neb.—Scotts Bluff County v. McHen¬ 
ry, 259 N.W. 754, 128 Neb. 613. 
Utah.—Schvaneveldt v. Clegg, 280 P. 

230, 74 Utah 427. 

4 C.J. p 293 note 21. 

Retention of paper received 
Appellee was estopped to object to 
the signing of bills of exceptions aft¬ 
er the prescribed time by retaining 
the paper received until after time 
for presenting bills of exception to 
the judge had expired and suggesting 
additions to it after the time for 
signing had expired. 

Md.—Petite v. Homes, Inc., 41 A.2d 
71, 184 Md. 377. 

Approval without objection 
Where counsel for defendants in 
error approve the bill of exceptions 
after it should have been filed, with¬ 
out noting any objection on the 
ground of the delay, and permit the 
bill thereafter to be approved by the 



4A C.J.S. 

party is in court when an extension of time is 
granted or the bill is filed, and he makes no ob¬ 
jection thereto, 32 or where a party consents or is 
present, and does not object to an extension, and 
thus induces his adversary to delay the filing of the 
bill of exceptions. 33 The trial judge’s failure to 
sign the bill within the statutory time has been con¬ 
sidered waived on a failure to make a timely motion 
to strike the bill, 34 but it has also been held that 
where the record merely showed that the bill of 

e . Signing 

§ 871. Signing in General 

A bill of exceptions must be properly signed by the 
trial judge or It will be ineffective on appeal, unless its 
recognition as a part of the record without signature is 
permitted by statute. 

The signing of a bill of exceptions is both a 
ministerial and a judicial act. 36 - 50 The mere act 
of the judge in signing a bill of exceptions as dis¬ 
tinguished from its settlement and allowance, is 
ministerial, and follows as a matter of course on 
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exceptions was signed, and when it was signed, 
waiver of the delay in signing was not shown. 34 - 5 

Presenting amendments. Objection that the bill 
was not presented, served, and settled in time is 
waived by procuring an extension of time to prepare 
amendments thereto, 35 or by presenting proposed 
amendments and additions to the bill, unless in con¬ 
nection therewith the right to make such objection 
is specifically reserved. 36 

'id Sealmg 

ascertainment by the judge that the bill presented 
is a true bill, 37 and is the act of the judge and not 
of the court; 38 but the signature of a bill involv¬ 
ing a decision whether or not it is truthful, and 
whether the trial judge can properly allow it as pre¬ 
sented, is a judicial act. 39 

Necessity. As a general rule, a bill of exceptions, 
tendered in proper time, as discussed supra § 853 d, 
if correct, 395 must be signed by the trial judge, 


trial court without making such ob¬ 
jection, the objection that the bill 
was not approved and filed in time is 
waived. 

Colo.—International State Bank v. 
McGlashan, 204 P. 4S0, 71 Colo. 72 
—Mogote - Northeastern Consol. 
Ditch Co. v. Gallegos, 193 P. 670, 69 
Colo. 221. 

Consent not implied 

Consent not to rely on delay in fil¬ 
ing a bill of exceptions from failure 
after notice to appear and object to 
the settling of the bill cannot be im¬ 
plied. 

Utah.—Schvaneveldt v. Clegg, 280 P. 

230, 74 Utah 427. 

Mere assurance of counsel 

The adverse party, because of the 
assurance of his counsel, given to 
opposing counsel after the allowance 
of the bill, that he had no intention 
of taking advantage of any legal tech¬ 
nicality to prevent the court from 
passing on the merits of the case on 
appeal, is not estopped from there¬ 
after moving to dismiss the bill on 
the ground that it was not presented 
to the judge within the statutory pe¬ 
riod. 

Hawaii.—Soon v. City and County of 
Honolulu, 32 Hawaii 19. 

32. Ky.—Warders v. Louisville & 
Nashville R. Co., 226 S.W.2d 98, 
311 Ky. 673. 

Walling v. Eggers, 78 S.W. 428, 
26 Ky.L. 1663. 

33. Ky.—Sandy Valley & E. Ry. Co. 
v. Hughes, 188 S.W. 894, 172 Ky. 
65, modified on other grounds 194 
S.W. 344, 175 Ky. 320. 

4 C.J. p 293 note 23. 


34. Ala.—Parker v. Duke, 157 So. i 
436, 229 Ala. 361—City of Albany 
v. Black, 112 So. 433, 216 Ala. 4. 

34.5 Md.—Baltimore Paint & Color 
Works v. Automotive Elec. & Parts 
Co., 195 A 558, 173 Md. 210. 

35. Cal.—Silverman v. Thompson, 
238 P. 684, 196 C. 585. 

Weyse v. Biedebach, 261 P. 1096, 
86 C.A. 728. 

36. Cal.—Woodard v. Superior Court 
in and for Dos Angeles County, 
244 P. 953, 76 C.A. 366—Mulcahy v. 
Young, 208 P. 321, 58 C.A. 382— 
Howell v. Pedersen, 181 P. 674, 41 
C.A. 45. 

Md.—Wegefarth v. Weissner, 106 A. 
854, 132 Md. 595. 

Mont—Fordham v. Northern Pac. R. 
Co., 76 P. 1040, 30 Mont. 421, 104 
Am.S.R. 729, 66 L.R.A. 556—Beach 
v. Spokane Ranch, etc., Co., 53 P. 
493, 21 Mont. 184. 

Acknowledgment of notice of settle- 
ment 

Where objections to a failure to 
serve the bill of exceptions within 
the time allowed are reserved in pro¬ 
posing amendments to the bill, ac¬ 
knowledgment of receipt of a copy of 
a notice that the bill and amend¬ 
ments would be taken up for settle¬ 
ment without again specifying the 
reservation of objections does not 
waive objections. 

Cal.—Woodard v. Superior Court in 
and for Dos Angeles County, 244 
P. 953, 76 C.A 366. 

! 

36.50 Ill.—People ex rel. Simus v. 
Donoghue, 35 N.E.2d 371, 377 Ill. 
122, certiorari denied 62 S.Ct. 182, 
314 U.S. 678, 86 L.Ed. 542. 
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37. Ill.—People ex rel. Simus v. 
Donoghue, supra—Bauman v. C. I. 
T. Corporation, 190 N.E. 696, 356 
Ill. 336. 

4 C.J. p 293 note 25—57 C.J. p 528 
note 68. 

Signature by clerk 

A bill of exceptions signed by the 
clerk of the county court pursuant 
to an order by the judge to the clerk 
is valid, although the clerk signs 
as “County Clerk,” since the order is 
by its direction to the clerk of the 
county court clearly identified as a 
file of that court. 

Ill.—Corbly v. Corbly, 202 IlLApp. 
469. 

38. Ala.—Ex parte Nelson, 62 Ala. 
376. 

38. Ill.—People ex rel. Simus v. 
Donoghue, 35 N.E.2d 371, 377 Ill. 
122, certiorari denied 62 S.Ct. 182, 
314 U.S. 678, 86 L.Ed. 542—Hake 
v. Strubel, 12 N.E. 676, 121 Ill. 
321. 

Tenn.—State v. Hall, 3 Coldw. 255— 
Miller v. Koger, 9 Humphr. 231. 

39.5 Ala.—McRee v. Russell, 183- 
So. 399, 236 Ala 506. 

Basis for refusal 

Judge cannot base his refusal to 
sign tendered bill of exceptions on 
the form of the bill. 

Ind.—State ex rel. Gilkison v. Clif¬ 
ford, App., 89 N.E.2d 630, 120 Ind. 
App. 84, transfer denied 90 N.E.2d 
350, 228 Ind. 142. 

Correctness 

By his signature the trial judge 
certifies as correct that which pre¬ 
cedes it. 

| Ind.—Hayes Freight Lines y. 
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in order to give it effect on appeal, 40 even though If the bill is not signed, or not properly signed, 

at the time of signing he has resigned, or other- it has no effect as a bill of exceptions and cannot be 

wise ceased to hold his office as judge. 40,5 considered by the appellate court, 41 except to the 
In some jurisdictions, however, the bill may be extent that an unsigned bill is by statute declared 
signed by a judge of the division of court wherein to be a part of the record, 42 or is permitted to be 

the case was tried. 40 - 10 recognized as such by the appellate court. 42 The 


Oestricher, 68 N.E.2d 792, 117 Ind 
App. 143. 

40. Ala.—McRee v. Russell, 183 So. 
399, 23G Ala. 506. 

Ga .—Suggs v. Suggs, 26 S.E.2d SS6, 
19C Ga. 505. 

Ill.—People v. Yetter, 54 N.E.2d 532, 
386 Ill. 594, certiorari denied 65 
SCt. 56, 323 U.S. 743, 89 L.Ed. 
595. 

Ind—Ploughe v. Indianapolis Rys., 
51 N.E.2d 626, 222 Ind. 125. 

Ky.—Cornett v. Maloney, 115 S.W.2d 
305, 272 Ky. 839. 

Mass.—Petition of C. F. Hovey Co., 
151 N.E. 66, 254 Mass. 551. 

Okl.—Security State Bank v. Malone, 
263 P. 655, 129 Okl. 112—Potter v. 
Bond. 224 P. 537, 98 Okl. 135. 

Or.—Tellkamp v. Mcllvaine, 199 P.2d 
246, 184 Or. 474. 

Tenn.—State ex rel. Sandford v. 
Cate, 2S5 S.W.2d 343. 

Central Produce Co. v. General 
Cab Co. of Nashville, 129 S.W.2d 
1117, 23 Tenn.App. 209—Rogers v. 
Chase, 5 Tenn App. 525. 

Vt.—Haven v. Ward’s Estate, 114 A 
2d 413, 118 Vt. 501—Tucker v. Yan- 
dow, 135 A 600, 100 Vt. 169. 

4 C.J. p 293 note 27. 

“The signature of the trial judge 
is as much a part of the bill as any 
other part of it and is necessary to 
identify the bill.” 

Mo.—Williams v. Kansas City Ter¬ 
minal R. Co., App., 223 S.W. 132, 
133. transferred, see 231 S.W. 954, 
288 Mo. 11. 

Associate judge 

Where presiding judge of appel¬ 
late division of the civil court of 
county was absent because of illness, 
certificate to bill of exceptions was 
sufficient when signed by one of the 
associate judges who presided at the 
hearing. 

Ga—West v. Myers-Dickson Furni¬ 
ture Co., 29 S.E.2d 440, 70 GaApp. 
775. 

Duty to see that bill is signed 

It is the duty of one seeking a re¬ 
view of an adverse judgment to see 
that bill of exceptions is signed by 
the trial judge. 

Tenn.—Leath v, Carr, 122 S.W.2d 
819, 22 Tenn.App. 305. 

Duty to sign 

Where material embodied in ten¬ 
dered bill of exceptions was correct 
in substance and form and was not 
of such a nature as to deceive re¬ 
viewing court, trial judge was re¬ 
quired to sign such bill, with privi¬ 
lege of making such notation or com¬ 


ment in the certificate as might be 
appropriate. 

Ohio.—State ex rel. Turner Printing 
Machinery v. Westropp, 89 N.E.2d 
575, 152 Ohio St. 386. 
j Signature of deceased judge 

To prevent a failure of justice, the 
court will order a bill of exceptions, 
when a case containing the excep¬ 
tions has been properly settled, to be 
signed by the clerk, in the name of a 
deceased judge, who had tried the 
cause. 

N.Y.—Milvehal v. Milward, 9 N.Y. 
Super. 607. 

Special and regular judge 

If, in a case presided over by a 
special judge, the bill is signed by 
the special and also by the regular 
judge, the signature of the latter 
will be treated as surplusage. 

Miss.—Illinois Cent. R. Co. v. 

Bowles, 16 So. 235, 71 Miss. 994. 

40.5 Ga.—Suggs v. Suggs, 26 S.E.2d 
886, 196 Ga. 505. 

Successor to judge who tried case 
has no power to sign bill of excep¬ 
tions. 

Ga.—Suggs v. Suggs, supra. 

Ind.—Ploughe v. Indianapolis Rys., 
51 N.E.2d 626, 222 Ind. 125. 

40.10 Mo.—Gnekow v. Metropolitan 
Life Ins. Co., App., 99 S.W.2d 126, 
opinion quashed on other grounds 
State ex rel. Gneckow v. Hostetter, 
105 S.W.2d 928, 340 Mo. 1177, con¬ 
formed to Gnekow v. Metropolitan 
Life Ins. Co., App., 108 S.W.2d 621. 

41. Ala.—Farmer v. State ex rel. 
Killcrease, 187 So. 735, 28 Ala.App. 
398, certiorari denied 187 So. 737, 
237 Ala. 555—Hagin v. Cohen, 81 
So. 689, 17 Ala.App. 52—Waddell v. 
State, 74 So. 726, 15 Ala.App. 597. 
Ark.—Hobbs v. Bolz Cooperage Co., 
224 S.W. 968, 145 Ark. 435. 

Ill.'—Modern Woodmen of America v. 
Blair, 263 Ill.App. 387—Tibbitts- 
Hewitt Grocery Co. v. Cohen, 256 
Ill.App. 459—Songer v. Pfeiffer, 
199 Ill.App. 190. See In re Jan- 
ett’s Estate, 199 Ill.App. 13. 

Ind.—Ploughe v. Indianapolis Rys., 
51 N.E.2d 626, 222 Ind. 125. 

Ky.—Kentucky-Virginia Stages, Inc. 
v. Senter, 237 S.W.2d 838, 314 Ky. 
835—Davis v. Smith, 94 S.W.2d 20, 
264 Ky. 20—Asher v. Asher, 262 S. j 
W. 941, 203 Ky. 540. 

Md.—Miller v. O’Hara, 151 A 662— I 
Dorsey v. Winters, 122 A 257, 143 
Md. 399. 

Mass.—Bourget v. Holmes, 8 N.E.2d 
356, 297 Mass. 25. 
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Mo.—Kane v. Benz, App., 77 S.W.2d 
S55—Gleason v. International Shoe 
Co., App., 228 S.W. 524—Williams 
v. Kansas City Terminal R. Co., 
App., 223 S.W. 132, transferred 231 
S.W. 954, 288 Mo. 11—Blumer v. 
Loevenhart, App., 188 S.W. 1131— 
Merrill v. Johnson, App., 184 S.W. 
1191. 

Ohio.—Bryan v. Woodmansee, 25 
Ohio Cir.Ct.,N.S., 481. 

Okl.—Potter v. Bond, 224 P. 537, 98 
Okl. 135. 

Or.—Kruckman v. Smith, 270 P. 474, 
126 Or. 395. 

Tenn.—Central Produce Co. v. Gener¬ 
al Cab Co. of Nashville, 129 S.W. 
2d 1117, 23 Tenn.App. 209—Merri- 
man v. Coca Cola Bottling Co. of 
McMinnville, Tenn., App., 68 S.W. 
2d 149. 

Tex.—Hall v. Ray, Civ.App., 179 S. 
W. 1135. 

Vt.—Haven v. Ward’s Estate, 114 A 
2d 413, 118 Vt. 501—Stevens v. 
Flanders, 154 A 673, 103 Vt. 434. 
Va.—Turner v. Smith, 129 S.E. 367, 
143 Va. 206. 

W.Va.—Coal Run Coal Co. v. Cecil, 
117 S.E. 697, 94 W.Va. 116. 

4 C.J. p 294 note 28. 

Must be disregarded 
Ala.—Bevis v. Wishart, 10 So.2d 47, 
30 Ala.App. 568. 

Not a part of the record 
W.Va—Monongahela Ry. Co. v. Wil¬ 
son, 10 S.E.2d 795, 122 W.Va 467. 
Without force or verity 
Fla—Tip Top Grocery Co. v. Well- 
ner, 177 So. 735, 130 Fla 270. 
Bystander’s bill of exceptions, 
which consisted of an affidavit as to 
what occurred at the trial, including 
the evidence introduced, but which 
was not signed by the trial judge, 
would not be considered as a correct 
bill of instructions. 

Ky.—Gaffeney v. Gaffeney, 223 S.W. 

2d 583, 311 Ky. 126. 

Signed only by attorney 
A paper signed only by the attor¬ 
ney for plaintiff in error, although 
indorsed “bill of exceptions,” will 
not, on appeal, he treated as a bill 
of exceptions. 

Wyo.—P. L. Turner Real Estate Co. 
v. Anson, 142 P. 1052, 22 Wyo. 383. 

42. Wis.—Burdick v. Briggs, 11 
Wis. 126. 

43. Tex.—Bradford v. Knowles, 33 
S.W. 149, 11 Tex.Civ.App. 572. 

Depositions 

In chancery case, where all the 
testimony is in the form of deposi- 



4A C.J.S. 


APPEAL & ERROR § 871 


absence of a signature will be noticed by the ap¬ 
pellate court of its own motion; 44 but a party may 
be estopped to raise the objection of lack of signa¬ 
ture, after the case has been submitted to the appel¬ 
late court and acted on. 45 

Curing defect . In the absence of statute, the lack 
of the judge’s signature to a bill of exceptions is 
not cured by a certificate of the clerk or stenog¬ 
rapher to the bill, 46 by a notation by the appellee’s 
attorney on the court reporter’s certificate approv¬ 
ing the manuscript certified by the reporter, 46 - 5 or 
by a certificate of the trial judge that certain evi¬ 
dence is correctly exhibited, 47 or that the transcript 
contains a certain bill of exceptions; 48 nor is it 
cured by the fact that it is stated in the record to 
have been signed, 49 or to have been “duly filed.” 50 
Such a defect, however, in a first exception is 
cured by its being referred to in a second signed 
exception, as stating all the necessary facts. 51 

Manner of signing. Statutory provisions with 
respect to the signing of bills of exception are di¬ 
rectory and not mandatory, 51 - 5 and a signing will be 


sufficient if what is done accomplishes the substan¬ 
tial purposes of the statute, even though it is not 
in the precise mode indicated. 51 - 10 The trial court 
should sign the bill of exceptions at the end there¬ 
of. 52 It is insufficient where he signs merely the 
caption of the bill, and the caption is not attached 
to the transcript of the evidence and the transcript 
is not signed by the judge. 52 - 5 Also, the bill should 
affirmatively show by some certificate or statement 
that the signature is attached in approval or allow¬ 
ance of the bill, 53 and, if it is signed for any other 
purpose than as a token of its accuracy, it does not 
become a part of the record. 54 

The judge’s signature alone, without his official 
designation, is sufficient; 55 but ordinarily it is not 
sufficient merely to affix his initials. 56 A rubber 
stamp signature attached by the judge with the 
intention of so signing it is sufficient. 56 - 5 

It is not essential that the bill shall be signed in 
open court; 57 and, where a trial judge exercises a 
general jurisdiction coextensive with the state, it is 
immaterial in what part thereof the bill is signed. 58 


tions taken before a notary public, 
the bill of exceptions will not be re¬ 
quired to be signed by the chancel¬ 
lor in order to bring the depositions 
into the record. 

Ark.—Gott v. Moore, 238 S.W.2d 754, 
218 Ark. 800. 

44. Ala—Peace v. Clements, 73 Ala. 
256—Southern Express Co. v. 
Black, 54 Ala 177. 

45. Ala—Kerley v. Vann, 52 Ala 7. 
Mich.—Lynch v. Craney, 54 N.W. 

- 879, 95 Mich. 199. 

46. Va—Turner v. Smith, 129 S.E. 
367, 143 Va 206. 

Recital by the clerk at the close of 
what purports to be a bill of excep¬ 
tions, to the effect that it is signed 
by the judge, when in fact his signa¬ 
ture does not appear thereto, does 
not cure the defect. 

Mo.—Roberts v. Jones, 49 S.W. 985, 
148 Mo. 368. 

46.5 Ind.—Ploughe v. Indianapolis 
Rys., 51 N.E.2d 626, 222 Ind. 125. 

47. Ind.—Clay v. Clark, 76 Ind. 161. 

48. Ala—Alford v. Eubank, 44 Ala. 
276. 

49. W.Va.—Coal Run Coal Co. v. Ce¬ 
cil, 117 S.E. 697, 94 W.Va 116. 

4 C.J. p 294 note 31, p 296 note 47. 

Entry of an order which recites 
that a bill of exceptions was signed 
by the judge, sealed, and made a part 
of the record does not cure the de¬ 
fect, if the bill in fact is not signed. 
W.Va—Coal Run Coal Co. v. Cecil, 
supra 

50. Mo.—Williams v. Kansas City 
Terminal R. Co., App., 223 S.W. 


132, transferred, see 231 S.W. 954, 
288 Mo. 11. 

4 C.J. p 294 note 31. 

51. Md.—Hopkins v. Kent, 17 Md. 
113. 

51.5 Md.—Pennsylvania R. Co. v. 
Reeley, 16 A.2d 904, 179 Md. 35, 
certiorari denied Reeley v. Penn¬ 
sylvania R. Co., 61 S.Ct. 828, 312 U. 
S. 706, 85 L.Ed. 1139. 

51.10 Md.—Pennsylvania R. Co. v. 
Reeley, 16 A.2d 904, 179 Md. 35, 
certiorari denied Reeley v. Penn¬ 
sylvania R. Co., 61 S.Ct 828, 312 
U.S. 706, 85 L.Ed. 1139. 

52. Mo.—Ray County Sav. Bank v. 
Hutton, 123 S.W. 47, 224 Mo. 42. 

4 C.J. p 295 note 33. 

52.5 Va.—W. L. Lawrence & Son 
v. Merkel, 189 S.E. 162, 167 Va. 
297. 

53. Ala—Davis v. Griffin, 150 So. 
326, 227 Ala. 390. 

Ind.—Lane v. Bowes, 67 N.E. 1002, 
32 Ind.App. 330. 

Ohio.—Norwalk v. Jacobs, 27 Ohio 
Cir.Ct. 691. 

4 C.J. p 295 note 33 [a], p 296 note 
46. 

Mere indorsements by the trial 
judge reciting that the bill was pre¬ 
sented to him for signature do not 
establish a signing of the bill of ex¬ 
ceptions. 

Ala.—Hagin v. Cohen, 81 So. 689, 17 
Ala.App. 52—Waddell v. State, 74 
So. 726, 15 AlaApp. 597. 

54. Ark.—Kansas City, etc., R. Co. 
v. Oyler, 10 S.W. 766, 51 Ark. 280. 

4 C.J. p 295 note 32. 
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Purpose 

Trial judge has the duty of sign¬ 
ing the bill of exceptions in order 
to make certain that reviewing court 
has before it correct transcript of 
all the proceedings, pleadings, or¬ 
ders, motions, testimony, documen¬ 
tary evidence, and real evidence had, 
died, made, or introduced at trial. 
Ill.—People v. Yetter, 54 N.E.2d 532, 
386 Ill. 594, certiorari denied 65 
S.Ct. 56, 323 U.S. 743, 89 L.Ed. 
595. 

55. W.Va—Duckworth v. Stalnaker, 
69 S.E. 850, 68 W.Va. 197. 

4 C.J. p 295 note 34 [a], [b]. 

56. U.S.—Kinney v. U. S. Fidelity, 
etc., Co., Pa., 32 S.Ct. 101, 222 U. 
S. 283, 56 L.Ed. 200. 

4 C.J. p 295 note 34. 

5&5 Ind.—Purs ley v. Hisch, 85 N.E. 
2d 270, 119 Ind-App. 232. 

57. Ill.—Chicago v. South Park 

Comrs., 48 N.E. 680, 169 Ill. 387. 

4 C.J. p 295 note 36. 

58. Mont.—Hale v. Belgrade Co., 
242 P. 425, 75 Mont. 99. 

4 C.J. p 295 note 37. 

Signing in another county 

Signing a bill of exceptions by the 
judge in the county of his residence, 
after having been settled in the 
county where the case was tried, is 
sufficient. 

Mont.—Hale v. Belgrade Co., supra 
4 C.J. p 295 note 37 [a], [c]. 

Signing outside district 

A judge may sign a bill of excep¬ 
tions outside the district of the trial, 
provided he acts within the state. 
Ala.—Ex parte Nelson, 62 Ala 376. 
Wis.—Oliver v. Town, 24 Wis. 512. 
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Matters following signature. Matters or state¬ 
ments attached after the judge's signature by way 
of addition or supplement to the bill, unless signed 
by the judge, do not become a part of the bill. 59 

§ 872. Waiver by Stipulation 

Necessity of the judge’s signature cannot be waived 
by stipulation of counsel. 

The signature cannot be waived and the bill vali¬ 
dated by express stipulation of counsel. 60 

§ 873. Sealing 

Under the modern practice, a bill of exceptions need 
not be sealed by the trial judge unless required by statute. 

At common law it was essential that the bill of 
exceptions be sealed by the trial judge, and this 
requirement still exists in some states. 61 General¬ 
ly, however, it is not necessary, 62 unless it is re¬ 
quired by a mandatory statute which cannot be 
waived by consent of the parties. 63 

Time of sealing. Where the bill has been proper¬ 


ly tendered and signed within the time limited there¬ 
for, the seal may be attached after the bill has been 
filed, 64 except that, where the act of sealing is per¬ 
formed, in connection with the settling and signing 
of the bill, as a judicial act, it cannot be performed 
after the time therefor has expired, 65 although it 
has been held that such a defect can be cured by 
recognition of the bill in the appellate court. 66 

Inferior tribunals. Where the law extends a bill 
of exceptions to inferior tribunals to which the 
remedy did not attach at common law, no seal is 
required to authenticate it, unless the law requires 
the justice or judge to have a seal. 67 

Manner of sealing. The bill must be sealed by 
each judicial officer required to sign it; each signa¬ 
ture must be attested. 68 In the absence of some 
statutory provision, a bill of exceptions will not be 
regarded as sealed unless it is identified by the cer¬ 
tificate of the trial court. 69 A scroll around the 
word “seal” opposite the signature of the judge 
who signs the bill of exceptions, is a sufficient seal. 70 


f. Filing 


§ 874. Necessity 

A settled bill of exceptions generally must be prop¬ 
erly filed as a part of the record, or it will not be con¬ 
sidered in the appellate court. 


After the bill of exceptions has been settled and 
signed by the court or judge, it must be properly 
filed as a part of the record, 71 as and when required 
by statute or rule of court. 72 If it is not so filed, as 


59. Tex.—Heed v. Bates, Civ.App., 
32 S.W.2d 216—W. R. Morns & 
Co. v. Southern Shoe Co., 99 S.W. 
178, 44 Tex.Civ.App. 48S—Kempner 
v. Patrick, 95 S.W. 51, 43 Tex.Civ. 
App. 216. 

4 C.J. p 203 note 27 [e], [h], p 296 
note 45. 

detailed statement of the grounds 
of exceptions added to the hill and 
signed b3* counsel but not by the 
trial judge constitutes no part of 
the bill. 

Tex.—Reed v. Bates, Civ.App., 32 S. 
W.2d 216. 

60. Ala.—Nashville, etc., R. Co. v. 
Bates, 32 So. 5S9, 133 Ala. 447. 

4 C.J. p 296 note 48. 

61. Ill.—People v. Tetter, 54 N.E.2d 
532, 386 III. 594, certiorari denied 
65 S.Ct. 56, 323 U.S. 743, 89 L.Ed. 
595. 

Modem Woodmen of America v. 
Blair, 263 Ill.App. 387. 

4 C.J. p 296 note 49. 

Nature of act 

The sealing of a bill of exceptions 
by the trial judge is both a “minis¬ 
terial” and “judicial act,” the deter¬ 
mination of what such bill or report 
shall contain being necessarily ju¬ 
dicial in character. 

Ill.—People ex rel. Simus v. Donog- 
hue, 35 N.E.2d 371, 377 Ill. 122, 


certiorari denied 62 S.Ct. 182, 314 
U.S. 678, 86 L.Ed. 542. 

62. W.Va.—Carr v. Middle States 
Coal Co., 63 S.E. 334, 64 W.Va. 448. 

4 C.J. p 297 notes 50, 51. 

63. Ala.—Floyd v. Fountain, 17 Ala. 
700—Kenan v. Starke, 6 Ala. 773. 

Colo.—Marshall Silver Min. Co. v. 
Kirtley, 5 P. 649, 8 Colo. 108. 

64. Colo.—Williams v. People, 53 P. 
509, 25 Colo. 251. 

Chicago Lumber Co. v. Dillon, 56 
P. 989, 13 Colo.App. 196. 

65. Ill.—Hake v. Strubel, 12 N.E. 
676, 121 Ill. 321. 

66. Ill.—Chaplin v. Illinois Termi¬ 
nal R. Co., 81 N.E. 15, 227 Ill. 166. 

67. Kan.—Stager v. Harrington, 27 
Kan. 414. 

68. N.T.—Pratt v. Malcolm, 13 
Johns. 320. 

69. N.J.—Bostwick v. Willett, 60 A. 
39S, 72 N.J.Law 21. 

70. Colo.—Morgenson v. Middlesex 
Min., etc., Co., 17 P. 513, 11 Colo. 
176. 

4 C.J. p 297 note 55. 

71. Ill.—People v. Beaver Drainage 
Dist No. 3, 85 N.E. 215, 235 Ill. 
278. 

Ky.—Cornett v. Maloney, 115 S.W.2d 
305, 272 Ky. 839. 
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Neb.—Burke Lumber & Coal Co. v. 
Anderson, 76 N.W.2d 630, 162 Neb. 
551. 

Okl.—Security State Bank v. Malone, 
263 P. 655, 129 Okl. 112. 

R.I.—Russillo v. Ambrosino, 78 A. 
2d 854, 78 ILL 42. 

Tenn.—State ex rel. Sandford v. Cate, 
285 S.W.2d 343. 

Wyo.—Boulter v. Cook, 226 P. 447, 
31 Wyo. 373. 

4 C.J. p 297 note 56. 

72. Ga.—Duhart v. Maddox, 199 S. 

E. 238, 58 Ga.App. 484. 

Ky.—Kesselring v. Wakefield Realty 
Co., 209 S.W.2d 63, 306 Ky. 725. 
Neb.—Wabel v. Ross, 44 N.W.2d 312, 
153 Neb. 236. 

Va.—Omohundro v. Palmer, 164 S.E. 

541, 158 Va. 693. 

4 C.J. p 298 note 57. 

Refiling 

Where appeals on questions of law 
and fact are limited to chancery cas¬ 
es, so that in an action at law an 
appeal on questions of law and fact 
must be held and determined as an 
appeal on questions of law, and bill 
of exceptions had theretofore been 
filed, a strict compliance with pro¬ 
visions of the code required that the 
bill of exceptions be allowed and 
then refiled, although parties could 
by stipulation and entry provide for 
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a general rule, it constitutes no part of the record 
and will not be considered on appeal, 73 but when 
filed, it becomes a part of the record without any 
formal order to that effect. 73 - 5 It has been held, 
however, that, the filing of a bill of exceptions 
not being necessarily jurisdictional, the judgment 
will not be affirmed or the appeal dismissed because 
no bill was filed, 74 and that having been properly 
filed it need not be refiled on its return after its 
temporary withdrawal for legitimate purposes. 75 

§ 875. Requisites and Sufficiency 

The requirements of statute or rule of court with 
respect to the manner of filing a bill of exceptions must 
be complied with; ordinarily, it should be placed on file 


by the appellant or the person presenting it, after it has 
been duly allowed and ordered to be filed, and the fact 
of a proper and timely filing should affirmatively appear 
on the record. 

In filing a bill of exceptions, requirements of the 
statute or rule of court relating thereto must be 
complied with. 76 It is essential to the legal filing of 
a bill of exceptions that the intention to place the 
paper on file should be in some intelligible way 
communicated to the clerk or his deputy by the party 
desiring to have the paper filed; 77 but causing the 
bill to be actually placed in the hands of the clerk, 
whose duty it is to file it, within the time prescribed 
by law is all that is required, 78 although the clerk 
neglects to file the bill in due form. 73 


acceptance of bill of exceptions as 
filed as the record of the case. 

Ohio.—Hodapp v. Shell Oil Co., App., 
40 N.E.2d 848. 

73. Iowa.—Cobb v. Chase, 6 N.W. 
264, 54 Iowa 196. 

Ky.—Reeves v. Giannim’s Adm’r, 239 
S.W.2d 84—Kesselring v. Wake¬ 
field Realty Co., 209 S.W.2d 63, 306 
Ky. 725—Commonwealth by State 
Highway Commission v. Castle, 
168 S.W.2d 1018, 293 Ky. 309— 
Westcott v. Mansbach, 133 S.W.2d 
531, 280 Ky. 431—Asher v. Asher, 
262 S.W. 941, 203 Ky. 540. 

Mo.—Gnekow v. Metropolitan Life 
Ins. Co., App., 99 S.W.2d 126, opin¬ 
ion quashed on other grounds 
State ex rel. Gneckow v. Hostetter, 
105 S.W.2d 928, 340 Mo. 1177, con¬ 
formed to Gnekow v. Metropoli¬ 
tan Life Ins. Co., App., 108 S.W. 
2d 621. 

Neb.—Wabel v. Ross, 44 N.W.2d 312, 
153 Neb. 236. 

Ohio.—Perry v. Baskey, 106 N.E.2d 
790, 90 Ohio App. 338. 

Tenn.—State ex rel. Sandford v. 
Cate, 285 S.W. 2d 343—Shaw v. 
Shaw, 280 S.W. 23, 152 Tenn. 552. 
Vt.—Stevens v. Flanders, 154 A. 673, 
103 Vt. 434. 

Va.—Omohundro v. Palmer, 164 S. 

E. 541, 158 Va. 693. 

4 C.J. p 85 note 79, p 298 note 58. 

Bundle of papers marked bill of 
exceptions, not shown to have been 
filed or made part of the record, can¬ 
not be considered. 

Wyo.—Campbell v. Saratoga State 
Bank, 158 P. 267, 24 Wyo. 359, re¬ 
instatement denied 160 P. 333, 24 
Wyo. 359. 

73.5 Ind.—Ploughe v. Indianapolis 
Rys., 51 N.E.2d 626, 222 Ind. 125. 

74. Iowa.—Newbury v. Getchell, 
etc.. Lumber, etc., Co., 76 N.W. 
514, 106 Iowa 140. 

Ohio.—Perry v. Baskey, 106 N.E.2d 
790, 90 Ohio App. 338—Central 

Nat. Bank of Cleveland v. Newton 


Steel Co., 22 N.E.2d 428, 61 Ohio 
App. 57. 

4 C.J. p 298 note 59. 

75. Iowa.—Hamill v. Joseph Schlitz 
Brewing Co., 143 N.W. 99, 165 Iowa 
266. 

76. Ga.—Western, etc., R. Co. v. 
State, 69 Ga. 524. 

Mich.—People v. Sackett, 14 Mich. 
243. 

Philippine.—Gonzalez v. Crisanto, 1 
Philippine 629. 

Application of statute 

The statute providing that no 
steps required to be taken subse¬ 
quent to the perfection of an appeal 
shall be deemed to be jurisdictional 
has no application to the require¬ 
ments of the statutes dealing with 
the filing of bills of exception, the 
duty of the clerk with respect there¬ 
to, and the duty of the trial judge 
with respect thereto, since the re¬ 
quirements of those statutes are not 
steps required to be taken subse¬ 
quent to the perfection of the ap¬ 
peal. 

Ohio.—Ohio Farmers Co-operative 
Milk Ass’n v. Davis, 17 N.E.2d 924, 
59 Ohio App. 329. 

Piling transcript 

Where the bill of exceptions refers 
to the transcript and makes it con¬ 
trolling, a filing of the transcript is 
deemed a completion of the excep¬ 
tions. 

Vt.—Fitzpatrick v. Taber, 130 A. 587, 
99 Vt. 216. 

Requirements as to manner of filing 
held mandatory 

Ky.—Westcott v. Mansbach, 133 S.W. 
2d 531, 280 Ky. 431. 

Requisite steps for proper filing 
stated 

Ohio.—Eikenberry v. McFall, App., 
36 N.E.2d 27. 

77- Ga.—Cooper v. Nisbet, 47 S.E. 
173, 119 Ga. 752. 

Jones v. Smith, 65 S.E.2d 188, 83 
Ga.App. 798. 

78. Ark.—Petroleum Producer s’ 
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Ass’n v. First Nat. Bank, 263 S.W. 
965, 165 Ark. 267. 

Ga.—Jones v. Smith, 65 S.E 2d 188, 
83 Ga.App. 798. 

Ill.—Zbinden v. De Moulin, 159 N.E. 
189, 328 Ill. 156. 

Ind—Gfroerer v. Gfroerer, 90 N.E. 
757, 173 Ind. 424. 

Mo.—State ex rel. Chester, P. & Ste. 
G. R. Co. v. Turner, 191 S.W. 987, 
270 Mo. 49. 

Okl.—Vann v. Union Cent. Life Ins. 

Co., 191 P. 175, 79 Okl. 17. 

4 C.J. p 298 note 62. 

Delivery sufficient 

“Filing" of a bill of exceptions, 
consists of delivery of the paper to 
the proper officer for purpose of be¬ 
ing kept on file by him in the prop¬ 
er place. 

Ind.—Walner v. Capron, 66 N.E.2d 
64, 224 Ind. 267. 

Deputy clerk 

Leaving the bill of exceptions with 
a deputy clerk not authorized to re¬ 
ceive it, with instructions to him to 
place it on file, does not amount to 
a filing of the bill. 

Ohio.—D. T. Williams Valve Co. v. 
Williams, 25 Ohio Cir.Ct., N.S., 497. 

Notation of filing 

(1) The clerk need not make a no¬ 
tation of filing to constitute a filing 
of a bill of exceptions, since all that 
a litigant can do in filing a document 
is to deposit it with the proper offi¬ 
cial and pay or tender the fee there¬ 
for. 

Nev.—Mikulich v. Carner, 228 P.2d 
257, 68 Nev. 161—City of Fallon v. 
Churchill County Bank Mortg. Cor¬ 
poration, 54 P.2d 273, 57 Nev. 1. 

(2) Failure of clerk, through inad¬ 
vertence, to place filing mark on bill 
of exceptions until after expiration 
of the time for filing, when it was 
endorsed as having been filed at the 
time of delivery, did not make the 
filing insufficient. 

Nev.—Mikulich v. Carner, 228 P.2d 
257, 68 Nev. 161. 

79. Mo.—State ex rel. Chester, P. & 
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By whom filed. The bill should be filed by appel¬ 
lant, plaintiff in error, or the one who presents it ; so 
but it is not required that it should be presented by 
the party appealing, and if presented by the appellee 
it will be sufficient. S0 - 5 It is not the duty of the 
trial judge to file the bill or to see that it is proper¬ 
ly filed. 81 

Order or leave of court. Under some statutes or 
rules of court a bill of exceptions may be filed only 
after it is allowed and ordered to be filed, 52 or an 
order is necessary to make a bill of exceptions 
signed during term time a part of the record of 
the case. 82 5 Under others, it is held that a specific 
order directing that the bill be filed is not required, 
and that when it is signed it is entitled to be 


filed, 82 - 10 or that, strictly speaking, it is not nec¬ 
essary to obtain leave to file a bill of exceptions, 
except when the leave required is for time in which 
to file it. 83 

How filing shown. As considered supra §§ 707, 
708, as a matter to be shown by the record, the fact 
of the proper and timely filing of a bill of exceptions 
must be affirmatively shown by the record proper, 84 
and not by mere recitals in the bill of exceptions, 
or the judge’s certificate thereof because the bill is 
no part of the record until it is properly settled, 
signed, and filed. 85 It has variously been held that 
timely filing may be shown by the clerk’s certificate 
to the bill, 86 by his official entry, 86 - 5 by the clerk’s 
indorsement of the bill of exceptions on the front 


Ste. G. R. Co. v. Turner, 191 S. 
W. 987. 270 Mo. 49. 

4 C.J. p 29S note G2 [b]. 

Nev.—Mikulich v. Carner, 228 P.2d 
257, 68 Nev. 161. 

Discretion of cleric 

The clerk of the trial court has no 
discretion in filing: papers legally be¬ 
longing in the record, such as a 
bystander’s bill of exceptions and af¬ 
fidavits. 

Tex.—Bernard v. Crowell, Civ.App., 
38 S.W.2d 912. 

80. Ill.—Zbinden v. De Moulin. 243 
Ill App. 509, affirmed 159 N.E. 189, 
328 Ill. 15G. 

Tenn.—Wilder v. Williamson, 126 S. 
W.2d 341, 22 Tenn.App. 692—Leath 
v. Carr, 122 S.W.2d 819, 22 Tenn. 
App. 305. 

4 C.J. p 2D8 note 64. 

Appellant or his attorney 
Ohio.—Eikenberry v. McFall, App., 
36 N.E.2d 27. 

80.5 Ind.—Treesh v. De Veny, 64 N. 
E.2d 41, 116 Ind.App. 305. 

81. Ill.—Zbinden v. De Moulin, 243 
Ill.App. 509, affirmed 159 N.E. 189. 
328 Ill. 156. 

Mo.—State v. Taylor, 114 S.W. 1029, 
134 Mo.App. 430. 

Tex.—Gulf, etc., R. Co. v. Holliday, 
65 Tex. 512. 

82. Ky.—Commonwealth by State 
Highway Commission v. Castle, 168 
S.W,2d 1018, 293 Ky. 309. 

Wyo.—Newark Fire Ins. Co. v. Cen¬ 
tral Wyoming Automobile Club, 
257 P. 5, 36 Wyo. 540. 

Bystander’s bill of exceptions, 
filed by attorney without order of 
court, was insufficient. 

Ky.—Gaffeney v. Gaffeney, 223 S.W. 
2d 583, 311 Ky. 126. 

In the absence of a minute or or¬ 
der of the court showing a tender of 
bill of exceptions, there can be no 
effective tender. 

Ky.—Life & Casualty Co. of Tennes¬ 


see v. Hendon, 273 S.W. 4 69, 209 
Ky. 771. 

82.5 W.Va.—Monongahela Ry. Co. 
v. Wilson, ia S.E.2d 795, 122 W. 
Va. 467. 

82.10 Ind.—Ploughe v. Indianapolis 
Rys., 51 N.E.2d 626, 222 Ind. 125. 

Treesh v. De Veny, 64 N.E.2d 41, 
116 Ind.App. 305. 

Basis for refusal 

Judge cannot base his refusal to 
file tendered bill of exceptions on 
the form of the bill. 

Ind.—State ex rel. Gilkinson v. Clif¬ 
ford, 89 N.E.2d 630, 120 Ind.App. 
84, transfer denied 90 N.E.2d 350, 
228 Ind. 142. 

83. Ill.—Hartford L., etc., Ins. Co. 
v. Rossiter, 98 Ill.App. 11, affirmed 
63 N.E. 680, 196 Ill. 277. 

4 C.J. p 298 note 63. 

84. Mo.—Gnekow v. Metropolitan 
Life Ins. Co., App., 99 S.W.2d 126, 
opinion quashed on other grounds 
State ex rel. Gneckow v. Hostetter, 
105 S.W.2d 928, 340 Mo. 1177, con¬ 
formed to Gnekow v. Metropolitan 
Life Ins. Co., App., 108 S.W.2d 
621—Williams v. Williams, 26 Mo. 
App. 408. 

N.M.—Milliken v. Martinez, 159 P. 

952, 22 N.M. 61. 

4 C.J. p 302 note 95. 

Entry on docket 

The date and fact of the filing of a 
duly settled and signed bill of ex¬ 
ceptions should be shown by the 
clerk by a proper entry on the dock¬ 
et. 

N.M.—State v. Board of Com’rs of 
Guadalupe County, 158 P. 642, 21 
N.M. 713. 

Order book entry or certificate of 
clerk 

Bill of exceptions must be filed, 
and either an order book entry made 
of the filing or the certificate of the 
clerk must show such filing. 

Ind.—Hesler v. Lowe, 187 N.E. 213, | 
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98 Ind.App. 168—Federal Union 
Surety Co. v. Schlosser, 114 N.E. 
875, 66 Ind.App. 199, rehearing de¬ 
nied, 116 N.E. 759, 66 Ind.App. 199 
—Graves v. Jenkins, 108 N.E. 531, 
58 Ind.App. 500. 

85. Mo.—LangstafE v. Webster 
Groves, 151 S.W. 456, 246 Mo. 223. 

Gnekow v. Metropolitan Life 
Ins. Co., App., 99 S.W.2d 126, opin¬ 
ion quashed on other grounds 
State ex rel. Gneckow v. Hostetter, 
105 S.W.2d 928. 340 Mo. 1177, con¬ 
formed to Gnekow v. Metropolitan 
Life Ins. Co., App., 108 S.W.2d 621. 
4 C.J. p 302 note 96. 

86. Ind.—Walner v. Capron, 66 N. 
E.2d 64, 224 Ind. 267—Windfall 
Natural Gas, etc., Co. v. Terwilli- 
ger, 53 N.E. 284, 152 Ind. 364. 

Hayes Freight Lines v. Oestrich- 
er, 68 N.E.2d 792, 117 Ind.App. 143 
—Allen v. Gilkison, 132 N.E. 12, 
76 Ind.App. 233. 

4 C.J. p 303 note 97. 

Certificate and order book entry 
Where the certificate to the bill of 
exceptions recites that it was pre¬ 
sented, signed, and ordered filed on a 
certain date, and the order book en¬ 
try states that the bill of exceptions 
as set out was filed on that date, it 
is sufficient as against an objection 
that the order book entry and certifi¬ 
cate were insufficient to show that 
the bill of exceptions was filed after 
it was signed. 

Ind.—Jones v. Beasley, 131 N.E. 225, 
191 Ind. 209. 

86.5 Ga.—Butler v. Jones, 68 S.E. 
2d 173, 85 Ga.App. 158. 

Imports verity 

The official entry made by clerk of 
trial court as to date on which bill 
of exceptions was filed in his office, 
imports absolute verity, and could 
not be impeached by proof that bill 
had in fact been filed in office of 
clerk at earlier date. 

Ga.—Butler v. Jones, supra. 
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or caption sheet rather than at the end of the 
bill, 86 - 10 by an order book entry, 86 - 15 or by an order 
entered of record to that effect. 87 Under some 
statutes, the filing of the bill must be shown by an 
order of court, 87 - 5 and in such case, a tender made 
in substitution of the filing of the bill must likewise 
be shown by order of the court. 87 - 10 

Omission of the filing mark, stamp, or indorse¬ 
ment is not proof that the bill of exceptions was not 
filed, where it was delivered to the clerk for the 
purpose of being ft'ed within the prescribed time ; ss 
and, on the other hand, it has been held that the 
mere file marks of the clerk, although some evi¬ 
dence thereof, are not sufficient to show the filing 
of the bill of exceptions. 89 

§ 876. Place of Filing 

A settled bill of exceptions usually should be filed with 
the clerk of the court where the case was tried, and filing 
it in open court is generally sufficient. 

The procedure usually established by statute re¬ 
quires that the bill of exceptions, after being signed 
and sealed by the trial judge, shall be filed with the 
clerk of the court where the cause was tried and 


exceptions are taken, 90 although under some stat¬ 
utes the bill must be filed with the judge of the 
court. 90 - 5 Filing the bill in open court is equivalent 
to a filing in the clerk’s office, 91 and filing it with 
the judge has been held equivalent thereto, 91 - 5 al¬ 
though presenting it to the judge for signing has 
been held not sufficient. 92 

On a change of venue, the bill must be filed in 
the court from which the venue is changed to save 
exceptions taken in that court, 93 since a bill of 
exceptions filed in a court to which the venue is 
changed will not save an exception taken in the 
court from which the venue is changed, although the 
same judge presides in both courts. 94 

§ 877. Time of Filing 

In order to be effective in the appellate court, a bill 
of exceptions, after it has been settled and signed, must 
be filed within the time prescribed by statute or by rule 
or order of court, or within the time extended by order 
or agreement, unless the delay in filing is excused or 
waived. 

In general, a bill of exceptions must be filed with¬ 
in the time prescribed by statute or by rule or or¬ 
der of court, 95 unless before the expiration of that 


86.10 Tenn.—Moore v. Chadwick, 94 
S.W.2d 49, 170 Tenn. 223. 

86.15 Ind.—Walner v. Capron, 66 N. 
E.2d 64, 224 Ind. 267. 

87. Mo.—Haydon v. Alkire Grocery 
Co., 8S Mo.App. 241. 

4 C.J. p 303 note 98. 

87.5 Ky.—Commonwealth by State 
Highway Commission v. Castle, 168 
S.W.2d 1018, 293 Ky. 309. 
Memorandum signed "by clerk, 
which appeared on cover of bill, to 
effect that bill was tendered on last 
day allowed for its filing, was not 
sufficient to establish fact that bill 
was tendered on such date, in ab¬ 
sence of court order showing tender 
to have been made on such date. 

Ky—Commonwealth by State High¬ 
way Commission v. Castle, supra. 

87.10 Ky.—Commonwealth by State 
Highway Commission v. Castle, su¬ 
pra. 

88. Okl.—Vann v. Union Cent. Life 
Ins. Co., 191 P. 175, 79 Okl. 17. 

Utah.—Salina Canyon Coal Co. v. 

Klemm, 290 P. 161, 76 Utah 372. 
4 C.J. p 303 note 99. 

89. Tenn.—Cofer v. Cofer, 1 Tenn. 
App. 538. 

4 C.J. p 303 note 1. 

90. Ga.—Duhart v. Maddox, 199 S. 
E. 238, 58 Ga.App. 484. 

Ind.—Walner v. Capron, 66 N.E.2d 
64, 224 Ind. 267—Gfroerer v. 

Gfroerer, 90 N.E. 757, 173 Ind. 424. 
Neb.—Burke Lumber & Coal Co. v. 
Anderson, 76 N.W.2d 630, 162 Neb. 


551—Wabel v. Ross, 44 N.W.2d 

312, 153 Neb. 236—Essex v. Brown, 
297 N.W. 659, 139 Neb. 435. 

N.M.—Milliken v. Martinez, 159 P. 
952, 22 N.M. 61. 

Tenn.—Leath v. Carr, 122 S.W.2d 

819, 22 Tenn.App. 305. 

Vt.—Jones v. Metcalf, 112 A. 831, 
832, 95 Vt. 67. 

4 C.J. p 298 note 66. 

“The only logical place to file 
. . . exceptions, is in the court or 

tribunal from whose order, decree, 

or judgment . . , exceptions 

are taken." 

Vt.—Jones v. Metcalf, supra. 
Mandatory requirement 
Va.—W. L. Lawrence & Son v. Mer¬ 
kel, 189 S.E. 162, 167 Va. 297. 

90.5 Vt.—Parker v. Weaver, 1 A.2d 
729, 110 Vt. 20. 

Requirement held mandatory 
Vt.—Parker v. Weaver, supra. 

91. Ind.—Wabash Paper Co. v. 

Webb, 45 N.E. 474, 146 Ind. 303. 
4 C.J. p 298 note 68. 

What constitutes 

A paper is filed in open court when 
presented in open court, the purpose 
of filing announced, and it is re¬ 
ceived by the court as a part of the 
permanent files of the cause. 

Ind.—Gfroerer v. Gfroerer, 90 N.E. 
757, 173 Ind. 424. 

91.5 Fla.—Tip Top Grocery Co. v. 
Wellner, 177 So. 735, 130 Fla. 270. 

Ohio.—Kight v. Boren, App., 67 N.E. 
2d 48. 


92. Ind.—Kosciusko County v. 
Eperson, 50 Ind. 275. 

93. Mo.—Cantwell v. Columbia Lead 
Co., 97 S.W. 167, 199 Mo. 1. 

4 C.J. p 298 note 69. 

94. Ind.—Cincinnati, etc., R. Co. v. 
Leviston, 97 Ind. 488. 

Mo.—Cantwell v. Columbia Lead Co., 
97 S.W. 167, 199 Mo. 1. 

95. Ark.—Prescott, Arkansas Tel. 
Corp. v. McFarland, 233 S.W.2d 70, 
217 Ark. 731—Elvins v. Morrow, 
163 S.W.2d 892, 204 Ark. 456—Pe¬ 
troleum Producers’ Ass’n v. First 
Nat. Bank, 263 S.W. 965, 165 Ark. 
267. 

Cal.—Gross v. Hazeltine, 273 P. 550, 
206 C. 130. 

Colo.—Halter v. Wade, 273 P. 1042, 
85 Colo. 121. 

Ga.—Carter v. Parrish, 114 S.E. 709, 
154 Ga. 531. 

Duhart v. Maddox, 199 S.E. 238, 
58 Ga App. 484. 

Ky.—Reeves v. Giannini’s Adm’r, 239 
S.W.2d 84—Commonwealth by 
State Highway Commission v. Cas¬ 
tle, 168 S.W.2d 1018, 293 Ky. 309— 
Ely's Adm’r v. Louisville & N. R. 
Co., 125 S.W.2d 742, 276 Ky. 815— 
Jesse v. Haney, 122 S.W.2d 490, 
275 Ky. 699—Clark v. Mason, 95 
S.W.2d 292, 264 Ky. 683. 

Mo.—Planters' Bank v. Phillips, 
App., 186 S.W. 752. 

Nev.—Graff v. Shipman Bros. Trans¬ 
fer Co., 222 P.2d 497, 67 Nev. 610 
—Craig v. Harrah, 195 P.2d 688, 65 
Nev. 294. 
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time an extension is granted by the court; 95 5 and 
this rule applies with respect to the filing of evi¬ 
dence made a part of the bill of exceptions. 95 * 10 
Although in some jurisdictions such statutory pro¬ 
visions are held directory, not mandatory and 
imperative, and are to be reasonably enforced, and 


the times prescribed may be modified by consent of 
the parties or from necessity by the court, 95 - 15 in 
others a strict construction is placed on such stat¬ 
utes and rules of court, 95 - 20 and they are held man¬ 
datory 95 - 5 or they are treated or regarded as being 


Ohio—Perry v. Baskey, 106 N.E 2d 
7r*f ( , po Ohio App. 338—O’Leary v. 
Burnett, App., 92 N.E.2d 407, mo¬ 
tion denied 96 N.E.2d 38—Loewen- 
stine v. Loewenstine, 42 N E 2d 
1007, 69 Ohio App. 536—Depart¬ 
ment of Industrial Relations v. 
Board of Ed. of Franklin Tp. Rur¬ 
al School Dist., App., 42 N.E.2d 
1004. 

Cincinnati v. Kilgour, 13 Ohio 
Cir Ct. N.S., 415. 

Philippine—Gonzalez v. Crisanto, 1 
Philippine 629. 

R.I.—Russillo v. Ambrosino, 78 A 2d 
854, 78 R.I. 42—Enterprise Garnet- 
ting Co. v. Forcier, 31 A.2d 472, 
69 R.I. 148. 

Term.—Rogers v. Chase, 5 Tenn.App. 
525—Bank & Trust Co. v. Paris, 2 
Tenn.App. 382—Independent Life 
Ins. Co. v. Knight, 2 Tenn.App. 259. 
Tex.—Garrett v. Mercantile Nat. 
Bank at Dallas, Civ.App., 170 S.W. 
2d 23S, affirmed 168 S.W.2d 636, 
140 Tex. 394. 

4 C.J. p 299 note 71. 

Provisions prescribing' time held 
not conflicting because applicable in 
different classes of courts. 

Tex.—Walker Avenue Realty Co. v. 
Alaskan Fur Co., Civ.App., 123 S. 
W.2d 999. 

Rule held inapplicable on appeal on 
questions of law and fact 
Ohio.—Wallace v. Bartlett, App., 58 
N.E.2d 494—Watsek v. Whetstone, 
App., 37 N.E.2d 666. 

Before appellate hearing 

With respect to the limited time 
for filing a bill of exceptions before 
appellate hearing, whether docketing 
for hearing represents the original 
setting or resetting is immaterial. 

Mo.—Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 325 Mo. 226, cer¬ 
tiorari denied Jones Store Co. v. 
Kansas City, Mo., 51 S.Ct. 78, 282 
U.S. 873, 75 L.Ed. 771. 

Before notice to adverse party 
Bill of exceptions must he filed 
before notice thereof is given to the 
adverse party, and where the bill is 
filed after notice of filing has been 
mailed and received by opposing 
counsel it is properly dismissed. 
Mass.—LaFond v. Board of Regis¬ 
trars of Voters of City of Gard¬ 
ner, 6 N.E.2d 390, 296 Mass. 453. 

“Porthwith” 

(1) Statute requiring the trial 
judge to deliver a signed certificate 
of exceptions or cause its transmis¬ 
sion to the clerk of the court “forth¬ 


with” must be complied with within 
a reasonable time considering the 
facts and circumstances of the par¬ 
ticular case. 

Va.—Omohundro v. Palmer, 164 S.E. 
541, 158 Va. 693. 

(2) Delivery of certificates of ex¬ 
ception to the county clerk fifty-one 
days after counsel received them 
from the trial judge at courthouse 
within twenty-four hours’ ride from 
the clerk’s office is not a “forthwith” 
delivery or transmittal as required 
by statute. 

Va.—Omohundro v. Palmer, supra. 
“Immediately” 

A bifl of exceptions not filed with 
the clerk until more than three 
weeks after the bill was tendered to 
the trial judge is not filed “immedi¬ 
ately” as required by rule of court. 
Colo.—Halter v. Wade, 273 P. 1042, 
85 Colo. 121. 

In order allowing appeal 

Where the period of time for filing 
a bill of exceptions has been fixed 
by the trial court m its order allow¬ 
ing the appeal, if the bill is signed 
before the expiration of such time, it 
can be filed at any time within such 
period. 

Ill.—Zbinden v. De Moulin, 159 N.E. 
189, 328 Ill. 156. 

In time for filing brief s 

A bill of exceptions is not required 
to be filed with the petition in er¬ 
ror, and may be allowed to be filed 
thereafter, if within the time pre¬ 
scribed by rules for filing briefs. 
Wyo.—International Harvester Co. 
v. Jackson Lumber Co., 170 P. 6, 
25 Wyo. 367. 

Past bill of exceptions 

To review by direct bill of ex¬ 
ceptions a judgment at chambers 
overruling a general demurrer to a 
petition, bill of exceptions must be 
tendered within prescribed time from 
decision. 

Ga.—Hall v. Hall, 195 S.E. 731, 185 
Ga. 502. 

Bill of exceptions held filed In -H-mo 
Ga.—Jones v. Smith, 65 S.E.2d 188, 
83 Ga.App. 798. 

Ky.—Davis v. Smith, 94 S.W.2d 20, 
264 Ky. 20. 

Ohio.—O'Leary v. Burnett, App., 92 
N.E.2d 407, motion denied 96 N. 
E.2d 38. 

Bill of exceptions held not filed in 
time 

Ga.—Myrick v. Home, 11 S.E.2d 103, 
63 Ga.App. 319—^Etna Ins. Co. v. 
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Olliff & Smith, 7 S.E.2d 602, 61 
Ga.App. 757. 

Ky.—Kentucky Virginia Stages, Inc., 
v. Senter, 237 SAV.2d 838, 314 Ky. 
835. 

95.5 Ky.—Ely’s Adm’r v. Louisville 
& N. R. Co., 125 S.W.2d 742, 276 
Ky. 815. 

95.10 Me.—Bradford v. Davis, 56 A. 
2d 68, 143 Me. 124. 

95.15 Md.—Pennsylvania R. Co. v. 
Reeley, 16 A.2d 904, 179 Md. 35, 
certiorari denied Reeley v. Penn¬ 
sylvania R. Co., 61 S.Ct. 828, 312 
U.S. 706, 85 L.Ed. 1139. 

Purpose of statute 

The statute relating to time for 
filing of bills of exceptions is de¬ 
signed to effect system and uniform¬ 
ity in time with reference to such 
bills, and a departure from the time 
prescribed relates to what is inci¬ 
dental to the legislative aim and pur¬ 
pose and is not in defeat or evasion 
of essential objective of statute. 

Md.—Pennsylvania R. Co. v. Reeley, 
16 A.2d 904, 179 Md. 35, certiorari 
denied Reeley v. Pennsylvania R. 
Co., 61 S.Ct. 828, 312 U.S. 706, 85 
L.Ed. 1139. 

Consent of parties may be based 
on estoppel. 

Md.—Pennsylvania R. Co. v. Reel¬ 
ey, 16 A.2d 904, 179 Md. 35, cer¬ 
tiorari denied Reeley v. Pennsyl¬ 
vania R. Co., 61 S.Ct. 828, 312 U.S. 
706, 85 L.Ed. 1139. 

95.20 Mass.—LaFond v. Board of 
Registrars of Voters of City of 
Gardner, 6 N.E.2d 390, 296 Mass. 
453. 

95.25 Ky.—Rigelwood v. City of 
Bowling Green, 238 S.W.2d 147— 
Westcott v. Mansbach, 133 S.W.2d 
531, 280 Ky. 431—Garrett v. Cald¬ 
well, 107 S.W.2d 297, 269 Ky. 326— 
Clark v. Mason, 95 S.W. 2d 292, 264 
Ky. 683. 

Nev.—Graff v. Shipman Bros. Trans¬ 
fer Co., 222 P.2d 497, 67 Nev. 610— 
Craig v. Harrah, 195 P.2d 688, 65 
Nev. 294—McGill v. Lewis, 111 P. 
2d 537, 61 Nev. 28. 

Ohio.—State v. Alessandro, App., 93 
N.E.2d 310. 

Tenn.—Rogers v. Chase, 5 Tenn.App. 
525. 

Vt.—Horicon v. L#anglois’ Estate, 52 
A.2d 888, 115 Vt. 81—Parker v. 
Weaver, 1 A.2d 729, 110 Vt. 20. 
Power to change 

(1) Court of appeals may decrease 
but cannot increase time for filing 
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jurisdictional. 95 - 30 The appellate court has no pow¬ 
er to permit a filing of the bill beyond the time 
permitted by statute. 96 Tender of a bill of excep¬ 
tions, if made in the time allowed, is sufficient, al¬ 
though the order of the court filing it is not made 
or entered until a later date. 96 - 5 

If the bill is not filed within the prescribed time, 
it is fatally defective and will not be considered by 
the appellate court. 97 In such case, it is generally 
held that the court will review only what appears 
by the record proper, 98 or the appeal is on the 
judgment role alone; 98 - 5 and the appeal will not be 
dismissed on the ground of failure to file the bill 
of exceptions within the prescribed time, 98 - 10 al- 
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though in a jurisdiction where the requirement as to 
time of filing is jurisdictional, it has been held that 
the court will dismiss a writ of error. 98 - 15 Prior 
to the expiration of the time for filing, it may be 
extended by order or agreement. 99 Thereafter, the 
bill may not be filed or the time therefor extended 
by order of the trial court, 99 - 5 or by stipulation of 
counsel, 99 - 10 or agreement of the parties. 99 - 15 

It has been held that the appellate court may con¬ 
sider a bill of exceptions not filed within the pre¬ 
scribed time where very satisfactory reasons are of¬ 
fered excusing the laches with respect to the time 
of filing, 1 as where the delay was due to some fault 


bill of exceptions beyond statutory 95 S.W.2d 292, 264 Ky. 683—Ash- 98.15 Ga.—Myrick v. Horne, 11 S.E. 
period. er v. Nuckols, 69 S.W.2d 331, 253 2d 103, 63 Ga.App. 319—-33tna Ins. 

Ohio.—State ex rel. Dooley v. Gatter- Ky. 223. Co. v. Olliif & Smith, 7 S E.2d 602, 

dam, App., 101 N.E.2d 787. Mont.—-Warren v. Warren, 261 P.2d 61 Ga.App. 757—Flynn v. Gunnels, 

(2) Superior court rule which au- 36 ^. 127 Mont. 259. 2 S.E.2d 728, 60 Ga App. 29—Du- 

thorizes entry of judgment at times Ohio.—Schwartz v. Gross, 114 N.E hart v. Maddox, 199 S.E. 238, 58 
other than those fixed in rule does 2(1 103 < 93 Ohio App. 445 Perry Ga.App. 484. 


not empower court to shorten peri¬ 
od allowed for filing exceptions. 
Mass.—Klier v. Building Inspector 
of Lawrence, 128 N.E.2d 781, 333 
Mass. 111. 

95.30 Ga.—Duhart v. Maddox, 199 
S.E. 238, 58 Ga.App. 484—Tatum v. 
Trapnell, 117 S.E. 251, 30 Ga App. 
104—Young v. Exchange Nat. Bank 
of Fitzgerald, 112 S.E. 152, 28 Ga. 
App. 529—Pate v. Kister, 110 S.E. 
756, 28 Ga.App. 278. 

Nev.—Graff v. Shipman Bros. Trans¬ 
fer Co., 222 P.2d 497, 67 Nev. 610 
—Craig v. Harrah, 195 P.2d 688, 65 
Nev. 294. 

To decide questions 

Compliance with statutory provi¬ 
sions as to time of filing is neces¬ 
sary to give supreme court jurisdic¬ 
tion to decide question sought to be 
raised. 

Vt.—Horicon v. Langlois’ Estate, 52 
A.2d 888, 115 Vt. 81. 

96. Tex.—Hunt v. Ziegler, Civ.App., 
267 S.W. 332. 

98.5 Ky.—Commonwealth by State 
Highway Commission v. Castle, 
168 S.W.2d 1018, 293 Ky. 309. 

97. Ark.—Prescott, Arkansas Tel. 
Corp. v. McFarland, 233 S.W.2d 70, 
277 Ark. 731. 

Ill.—Davis v. Wirth, 249 Ill.App. 544. 
Ind.—Crouse v. Crouse, 21 N.E.2d 71, 
106 Ind.App. 565. 

Iowa.—Young v. Rann, 82 N.W. 785, 
111 Iowa 253. 

Ky.—Kentucky-Virginia Stages, Inc. 
v. Senter, 237 S.W.2d 838, 314 Ky. 
835—Commonwealth by State 
Highway Commission v. Castle, 
168 S.W.2d 1018, 293 Ky. 309— 
Ely’s Adm’r v. Louisville & N. R. 
Co., 125 S.W.2d 742, 276 Ky. 815— 
Garrett v. Caldwell, 107 S.W.2d 
297, 269 Ky. 326—Clark v. Mason, 


v. Baskey, 106 N.E.2d 790, 90 Ohio 
App. 338. 

Tenn.—Bank & Trust Co. v. Paris, 

2 Tenn.App. 382—Independent Life 
Ins. Co. v. Knight, 2 Tenn.App. 259. 

Jackson v. Mount Pleasant Com¬ 
bination Cash Store, 5 Tenn.Civ. 
App. 511. 

Tex.—Hunt v. Ziegler, Civ.App., 267 
S.W. 332—Rishworth v. Moss, Civ. 
App., 191 S.W. 843, affirmed Moss 
v. Rishworth, Com.App., 222 S.W. 
225. 

4 C.J. p 300 note 72. 

Failure to file bill of exceptions in 
time as ground for striking it 
see infra § 905 f. 

Extent of rule 

The rule applies to the entire bill 
of exceptions, and hence in order to 
make exhibits a part of the hill of 
exceptions it must affirmatively ap¬ 
pear that they were filed within the 
prescribed period. 

Tenn.—Cosmopolitan Life Insurance 
Company v. Woodward, 7 Tenn. 
App. 394. 

Waiver 

Appellant cannot rely on bill of 
exceptions because he is deemed to 
have waived his right thereto. 

Nev.—Craig v. Harrah, 195 P.2d 688, 
65 Nev. 294—McGill v. Lewis, 111 
P.2d 537, 61 Nev. 28. 

98. Mo.—Edwards v. School Dist. 
No. 73 of Christian County, 297 S. 
W. 1001, 221 Mo.App. 47. 

4 C.J. p 300 note 73* 

98.5 Mont.—Warren v. Warren, 261 1 
P.2d 364, 127 Mont. 259. 

Nev.—McGill v. Lewis, 111 P.2d 537, 
61 Nev. 28. 

98.10 Ohio.—Perry v. Baskey, 106 
N.E.2d 790, 90 Ohio App. 338— 
Nickerson v. Nickerson, 88 N.E.2d 
64, 84 Ohio App. 516. 
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Single fast hill of exceptions to dif¬ 
ferent judgments 

Where single fast bill of excep¬ 
tions was tendered -within prescribed 
time from entry of judgment award¬ 
ing particular relief, but after the 
expiration of the prescribed time 
from entry of judgment overruling 
a demurrer to petition, reviewing 
court could not consider exceptions 
to judgment overruling demurrer, re¬ 
gardless of whether it might have 
passed on exceptions to both judg¬ 
ments on single fast bill of excep¬ 
tions if tendered within statutory 
time from first judgment. 

Ga.—Hall v. Hall, 195 S.E. 731, 185 
Ga. 502. 

99. Ky.—Barrett v. Vander-Meulen, 
94 S.W.2d 983, 264 Ky. 441. 

Mass.—Graustein v. H. P. Hood & 
Sons, 200 N.E. 14, 293 Mass. 207. 
Mo.—Planters’ Bank v. Phillips, 
App., 186 SW. 752. 

Tex.—City of Aransas Pass v. Eu¬ 
reka Fire Hose Mfg. Co., Civ.App., 
227 S.W. 330. 

4 C.J. p 300 note 74. 

99.5 Ky.—Reeves v. Giannini's 
Adm’r, 239 S.W.2d 84—Ely’s Adm’r 
v. Louisville & N. R. Co., 125 S.W. 
2d 742, 276 Ky. 815. 

Nev.—Graff v. Shipman Bros. Trans¬ 
fer Co., 222 P.2d 497, 67 Nev. 610 
—Craig v. Harrah, 195 P.2d 688, 
65 Nev. 294. 

99.10 Nev.—Graff v. Shipman Bros. 
Transfer Co., 222 P.2d 497, 67 Nev. 
610—Craig v. Harrah, 195 P.2d 688, 
65 Nev. 294. 

99.15 Tenn.—Rogers v. Chase, 5 
Tenn.App. 525. 

1. Or.—Vawter v. Rogue River Val¬ 
ley Canning Co., 257 P. 23, 124 Or. 
94. 

4 C.J. p 300 note 75. 
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of appellee, defendant in error, or his counsel, 2 or 
to the delay or neglect of the judge or court, 3 or 
where the delay in filing has in some manner been 
waived by appellee. 4 A bill not filed within the 
prescribed time cannot be validated by an amend- . 
ment thereof subsequently made and signed, 5 or j 
by a statute amending procedure and acting retro¬ 
actively. 6 

The date for presenting and settling a bill of ex¬ 
ceptions is not necessarily the date on which it 
must be filed; 7 and where, in a particular case, there 
is no time limit on the filing of a bill, if it is ordered 
to be made a part of the record it is immaterial 
when it is filed by the clerk, 5 and if the bill has been 
signed and sealed within the time required for per¬ 
forming those acts it may be filed afterward. 9 

Before or after expiration of term. Under vary¬ 
ing statutes or rules of court the bill must be filed 


before the end of the term at which the cause was 
tried; 10 and it cannot be filed after the trial 
term, 11 in the absence of an order, stipulation, or 
agreement extending the time for filing it beyond 
the term, 12 or, under some statutes or rules, unless 
leave for it to be filed thereafter is given by the 
court at the time of ruling on the motion for a new 
trial. 12 - 5 Under some of the statutes an extension 
for the time of filing must be to a day certain, 12 - 10 
and may not be beyond n day in the succeeding 
term. 12 15 A justice presid.r.g at a particular term 
of court has no authority to fix ike time for filing 
a bill of exceptions, or any part of a bill, allowed 
by another justice at a previous term. 12 - 20 

In vacation. In some states a bill may not be filed 
in vacation, even by order of court, 13 but in others 
it may be filed either in term time or vacation, 13 - 5 
and in still others it is permissible to file it in 
vacation if leave of court is first obtained. 14 


2. Mo.—Tillman v. Glasgow, App., 
124 S.W. 576. 

4 C.J. p 300 note 76. 

3- Ky.—-White v. Allen, 11 S.W. 364, 
10 Ky.L. 1025. 

Absence from state 

A bill of exceptions is not defec¬ 
tive as not filed within ten days 
from overruling of a motion for a 
new trial, where appellant shows 
that the judge, without his knowl¬ 
edge, left the state, and that his 
whereabouts was not known; that 
the statement of facts was duly pre¬ 
sented to counsel for appellee, who 
received it, and signed it; and that 
the statement was presented to the 
judge immediately on his return. 
Tex.—Johnson v. Erado, Civ.App., 50 

S.W. 139. 

Delay by trial judge in approving 
and signing bill of exceptions may 
warrant a corresponding delay in fil¬ 
ing. 

Ark.—Wann v. Reading Co., 108 S.W. 
2d SOD, 194 Ark. 541—Springfield v. 
Fulk, 131 S.W. 694, 96 Ark. 316. 
Seasonable time after signing 
A bill of exceptions presented to 
the judge within the period for filing, 
but signed after the expiration there¬ 
of, may be filed within a reasonable 
time after it is signed, since the 
party or his counsel should not be 
prejudiced or penalized for delay or 
neglect of the court. 

Ill.—Zbmden v. De Moulin, 159 N.E. 
189, 328 III. 156—City of Lake For¬ 
est v. Buckley, 114 N.E. 573, 273 
Ill. 38. See Bieber v. Thoma, 194 
Ill.App. 441. 

4. Ky.—"Walling v. Eggers, 78 S.W. 
428, 25 Ky.L. 1563. 

4 C.J. p 300 note 78. 

5. Ark.—McFarlane v. Johnson, 43 
S.W. 971, 64 Ark. 597. 


Nev.—Graff v. Shipman Bros Trans¬ 
fer Co., 222 P.2d 497, 67 Nev. 610. 

6. Ky.—Yeatman v. Day, 79 Ky. 
186. 

7. Ind.—Atkinson v. Maris, 81 N.E. 
745, 39 Ind.App. 718. 

S. Iowa.—Jones v. Hockman, 12 
Iowa 101. 

4 C.J. p 300 note 80. 

9. Colo.—Eldred v. Malloy, 2 Colo. 

20 . 

10. Ark.—Elvins v. Morrow, 162 S. 
W.2d 892, 204 Ark. 4 56. 

Ky.—Jesse v. Haney, 122 S.W.2d 490, 
275 Ky. 699. 

Mo.—Link v. Hathaway, 127 S.W. 

913, 143 Mo.App. 502. 

4 C.J. p 300 note 82. 

11. Ind.—Crouse v. Crouse, 21 N.E. 
2d 71, 106 Ind.App. 5G5. 

Ky.—Clark v. Mason, 95 S.W.2d 292, 
264 Ky. 683. 

Tex.—Lumpkin v. Maress, Civ.App., 
102 S.W. 1169. 

4 C.J. p 301 note 83. 

12. Iowa.—Deerlng v. Irving, 41 N. 
W. 204, 76 Iowa 519. 

4 C.J. p 301 note 84. 

In Missouri 

(1) Under Rev.St.1919 § 14C0, and 
Appellate Ct.Rules, rule 15, a bill of 
exceptions may be filed at any time 
before appellant is required to serve 
an abstract, and it is not a neces¬ 
sary prerequisite that the trial court 
grant leave to file during the term 
at which the exceptions were taken; 
a bill may be filed at the term next 
succeeding the judgment term with¬ 
out leave for filing being obtained 
during the judgment term. 

Mo.—Jennings v. Cherry, 257 S.W. 
438, 301 Mo. 321—Forsythe v. 

814 


Shryack-Thom Grocery Co., 223 S. 
W. 39, 283 Mo. 49. 

Edwards v. School Dist. No. 73 
of Christian County, 297 S W. 1001, 
221 Mo.App. 47—Thompson v. 
Schultz, 296 S.W. 205, 222 Mo.App. 
268—Brown v. Tully, App., 220 S. 
W. 1012. 

(2) A bill of exceptions not filed 
within the time allowed by the trial 
court is timely, where the abstract 
was filed before docketing of the 
cause. 

Mo.—Thompson v. Schultz, 296 S.W. 
205, 222 Mo.App. 268. 

(3) A bill of exceptions may be 
filed in the appellate court after the 
time granted by the trial court if 
within the time specified by the ap¬ 
pellate court rule. 

Mo.—Thompson v. Schultz, supra. 

12.5 Ind.—Crouse v. Crouse, 21 N. 
E.2d 71, 106 Ind.App. 565. 

12.10 Ark.—Elvins v. Morrow, 162 
S.W.2d 892, 204 Ark. 456. 

Ky.—Barrett v. Vander-Meulen, 94 
S.W.2d 983, 264 Ky. 441. 

12.15 Ky.—Rigelwood v. City of 
Bowling Green, 238 S.W.2d 147. 

12.20 Me.—Bradford v. Davis, 56 A 
2d 68, 143 Me. 124. 

Piling of evidence to go with bill 
Me.—Bradford v. Davis, supra. 

13. Iowa.—Young v. Rann, 82 N.W. 
785, 111 Iowa 253. 

4 C.J. p 301 note 85. 

13.5 Ind.—Hayes Freight Lines v. 
Oestricher, 68 N.E.2-d 792, 117 Ind. 
App. 143. 

14. Mo.—Huber v. Pickier, 7 S.W. 
427, 94 Mo. 382. 

4 C.J. p 3ul note 86. 
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Premature filing. A bill of exceptions should not 
be filed before it has been settled. 145 It has been 
held defective as being prematurely filed if filed be¬ 
fore it is signed by the judge; 15 but if it is done 
inadvertently the judge may correct the defect by 
signing it after it has been filed. 16 A bill filed be¬ 
fore the motion for a new trial is heard and deter¬ 
mined is premature, as far as the questions pre¬ 
sented on the motion are concerned. 17 A bill of 
exceptions cannot be filed prior to entry of the 
final judgment or decree. 17 * 5 

Nunc pro tunc order permitting a bill to be filed 
after the time to file has elapsed, while not usually 
proper, 18 has been allowed in some cases, 19 especial¬ 
ly when the bill was settled and signed in time. 20 
It has been held that if the bill is presented within 
the time allowed for filing, and through delay or 
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neglect of the judge it is not signed until after the 
expiration of the time for filing, the judge should 
enter an order directing the clerk to file it nunc pro 
tunc, as of the date it was presented, and that if the 
judge fails to make such an order, the clerk should 
file it as of the date it was presented to the judge. 21 

In appellate court. Under some statutes or rules 
the time is prescribed for filing the bill of excep¬ 
tions in the appellate court. 21 * 5 Where there is no 
statutory provision or rule of court controlling the 
time within which the bill of exceptions must be 
filed in the appellate court, the time must be fixed 
by order of the appellate court, and where the bill 
has been filed in the trial court within the time al¬ 
lowed therefor, the appellate court, in the further¬ 
ance of justice, will give appellant time to file the 
bill therein. 2110 


g. Service 


§ 878. Necessity 

Statutory provisions requiring service of a bill of 
exceptions on the adverse party are mandatory, and such 
service must be made, unless the party required to be 
served acknowledges service or waives it. 


Where service of the bill of exceptions on the ad¬ 
verse parties is required by statute, the require¬ 
ment is mandatory, 21 50 and such service must be 
made, 22 unless the party required to be served 


14.5 Neb.—Burke Lumber & Coal 
Co. v. Anderson, 76 N.W.2d 630, 
162 Neb. 551. 

15. Ind.—Drew v. Geneva, 50 N.E. 
871, 150 Ind. 662, 42 L.R.A 814. 

4 C.J. p 301 note 87. 

16. Ga.—Bell v. Stewart, 43 S.E. 70, 
116 Ga. 714. 

Ky.—Blackburn v. Hanlon, 97 S.W. 
352, 29 Ky.L. 1290. 

17. Ohio.—Toledo, etc., R. Co. v. 
Marsh, 17 Ohio Cir.Ct. 379, 9 Ohio 
Cir.Dec. 548. 

17.5 Ga.—Foster v. Sumner, 75 S.E. 
2d 838, 88 Ga.App. 5. 

Tenn.—Maryland Casualty Co. v. 
Clark’s Creek Drainage Dist. #6, 

4 Tenn.App. 380. 

18. Ky.—Louisville, etc., Coal Co. v. 
Morris, 116 S.W. 330, 132 Ky. 223. 

W.Va.—Monongahela Ry. Co. v. Wil¬ 
son, 10 S.E.2d 795, 122 W.Va. 467. 
4 C.J. p 302 note 89. 

19. Ky.—Washington Life Ins. Co. 
v. Menefee, 53 S.W. 260, 107 Ky. 
244, 21 Ky.L. 916. 

Or.—Crane v. Oregon R., etc., Co., 138 
P. 810, 66 Or. 317. 

4 C.J. p 302 note 90. 

20. Mo.—Hay don v. Alkire Grocery 
Co., 88 Mo.App. 241. 

4 C.J. p 302 note 91. 

21. Ill.—Madden v. City of Chicago, 
119 N.E. 60, 283 Ill. 165—People v. 
Windes, 113 N.E. 949, 275 Ill. 108. 

Mulligan v. Andel, 245 Ill.App. 
132—Zbmden v. De Moulin, 243 Ill. 
App. 509, affirmed 159 N.E. 189, 328 


Ill. 156. See Barnes v. National 
Live Stock Ins. Co., 201 Ill.App. 
123. 

Nunc pro tunc order to file the bill 
is unnecessary and the signature of 
the judge must be regarded as au¬ 
thenticating it and authorizing it to 
be filed. 

Ill.—City of East St Louis v. Vogel, 
114 N.E. 941, 276 Ill. 490. 

Order by successor judge 

A motion to strike from the record 
a bill of exceptions on the ground 
that it was not filed within the time 
limited after judgment will be de¬ 
nied where it appears that such bill 
was presented, within the time limit¬ 
ed, to the successor in office of the 
trial judge, and that such successor 
then stamped his signature on it, and 
subsequently signed it nunc pro tunc 
as of the date of presentation. 

Ill.—Paulsen v. McAvoy Brewing 
Co., 226 Ill.App. 605. 

21.5 Ohio.—O’Leary v. Burnett, 
App., 92 N.E.2d 407, motion de¬ 
nied 96 N.E. 2d 38. 

21.10 Ohio.—Univis Lens Co. v. 
United Elec., Radio and Mach. 
Workers of America, C.I.O., 86 N. 
E.2d 334, 85 Ohio App. 53. 

Discretion of appellate court 

Where bill of exceptions had been 
duly filed, settled, and certified by 
trial judge and notice of appeal to 
common pleas court had been duly 
filed, time for filing bill of exceptions 
in common pleas court on appeal 
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rested within sound discretion of 
that court. 

Ohio.—Maxfield v. Bressler, 93 N.E. 

2d 600, 87 Ohio App. 28. 

21.50 Ga.—Harper v. Atlanta & 
West Point R. Co., 49 S.E.2d 513, 
204 Ga. 311. 

22. Ga.—Nichols v. Nichols, 78 S. 
E.2d 513, 210 Ga. 232—Chitwood v. 
Chitwood, 77 SE.2d 524, 210 Ga. 
40—Carnes v. Pittman, 74 S.E.2d 
852, 209 Ga. 639—Branham v. 

Branham, 72 S E.2d 713, 209 Ga. 
373—Newton v. Bailey. 67 S.E.2d 
239, 208 Ga. 417—Parker v. Park¬ 
er, 65 S.E.2d 794, 208 Ga. 190— 
Bodenheimer v. Fulton Nat. Bank 
of Atlanta, 55 SE.2d 357, 205 Ga. 
829—Henry v. Gillis, 50 S E.2d 73, 
204 Ga. 397—West Lumber Co. v. 
Harris, 50 S.E.2d 15, 204 Ga. 343 
—Harper v. Atlanta & West Point 

R. Co., 49 S.E.2d 513. 204 Ga. 311 
—Mauldin v. Mauldin, 45 S.E.2d 
818, 203 Ga. 123—Ginn v. Ginn. 42 

S. E.2d 923, 202 Ga. 292—South Side 
Atlanta Bank v. Anderson, 37 S. 
E.2d 404, 200 Ga. 322—Warnock v. 
Woodard, 188 S.E. 336. 183 Ga. 367 
—Davis v. Gillespie, 181 SE. 167, 
180 Ga. 850—Izlar v. Central of 
Georgia Ry. Co., 134 S.E. 315. 162 
Ga. 558—Johnson v. Kent, 129 S. 
E. 102, 160 Ga. 792—Consolidated 
Naval Stores Co. v. McPhatter & 
Gaskins, 95 S.E. 686, 147 Ga. 797. 

Tribble v. Chadwick, 85 S.E.2d 
495, 91 Ga.App. 304—C. M. Hall 
Motors v. Decatur Lincoln Mer¬ 
cury Co., 74 S E.2d 561, 87 Ga.App. 
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acknowledges sen-ice 23 or waives it and agrees to 
a hearing without service; 24 and in the absence of 
proper service, acknowledgment, or waiver the ap¬ 
pellate court is without jurisdiction of the appeal or 
writ of error. 24 - 5 If the bill of exceptions is 
changed by the judge after service on it is ac¬ 
knowledged, it must be served anew. 25 The judge 
settling a bill of exceptions is under no duty to 
make an order for its service as settled. 26 

A rule of practice and procedure requiring rea¬ 
sonable notice to the defendant in error or ap- 


4A C.J.S. 

pellee, or his counsel, of the intention to present a 
bill of exceptions to the trial judge for certification, 
or an acknowledgment that such notice has been 
given has no relation to service of the bill of ex¬ 
ceptions. 26 - 5 It does not change or alter the re- 
| quirements of service or acknowledgment of service 
of a bill of exceptions as previously required, 26 - 10 
and the necessity for such service is not dispensed 
with by compliance with the rule. 2615 An ac¬ 
knowledgment of service of notice of presentation 
of the bill of exceptions to the trial court is not 


664—Roy Livingston, Inc. v. Sow¬ 
er, 74 S.E.2d 4S5, 87 Ga.App. 53 S— 
Godwin v. Atlantic Steel Co.. 61 
S.E.2d 155, 82 Ga.App. 391—Hen¬ 
drix v. Toledious, 55 S.E.2d 752, 80 
Ga-App. 160—Stepp v. North Ga. 
Feed & Fertilizer Co., 50 S E.2d 
377, 78 Ga.App. 240—Salvation 

Army v. Eleventh Hour Service, 47 
S.E.2d 893, 77 Ga.App. 196—Bliz¬ 
zard v. Blizzard, 8 S.E.2d 679, 62 
Ga.App. 244—Wittels v. Wigley, 
164 S.E. SS, 45 Ga.App. 208—Till¬ 
man v. Gibson, 161 S.E. 630, 44 
Ga-App. 440—Lee v. Weston, 136 
S.E. 165, 36 Ga.App. 194—Biggers 
v. Bank of Ringgold, 99 S.E. 222, 
23 GaApp. 697—Bentley v. Irvin, 
97 S.E. 270, 23 Ga.App. 22—Cox 
v. Gulf Guano Co. f 94 S.E. 582, 21 
Ga.App. 421. 

Utah.—Schvaneveldt v. Clegg, 280 P. 

230, 74 Utah 427. I 

4 C.J. p 303 note 3. 

Dismissal of writ of error for fail¬ 
ure to show service, or waiver of 
service, of bill of exceptions see in¬ 
fra § 1107. 

Judgment roll 

Matters included in judgment roll, 
deemed excepted to by statute, and 
not required to be included in bill 
of exceptions, need not be served on 
adverse party. 

Utah.—Stubbs v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 
150 P.2d 783, 106 Utah 539. 

In California 

Cal.—University of California v. 
Turner, 114 P. 842, 159 C. 541, Ann. 
Cas.l912C 1162. 

4 C.J. p 258 note 13 [c], 

23. Ga.—Nichols v. Nichols, 78 S. 
E.2d 513, 210 Ga. 232—Chitwood v. 
Chitwood, 77 S.E.2d 524, 210 Ga. 
40—Carnes v. Pittman, 74 S.E 2d 
852, 209 Ga. 639—McGreggor v. W. 
L. Florence Const. Co., 65 S.E.2d 
809, 208 Ga. 176—South Side At¬ 
lanta Bank v. Anderson, 37 S.E.2d 
404, 200 Ga. 322—Davis v. Gilles¬ 
pie, 181 S.E. 167, 180 Ga. 850-~Iz- 
lar v. Central of Georgia Ry. Co., 
134 S.E. 315, 162 Ga. 558—Johnson 
v. Kent, 129 S.E. 102, 160 Ga. 792. 

Le Blanc v. Jolly, 89 S.E.2d 681, 
92 Ga.App. 642—Tribble v. Chad¬ 


wick, 85 S.E.2d 495, 91 Ga.App. 304 
—C. M. Hall Motors v. Decatur 
Lincoln Mercury Co., 74 S.E.2d 561, 
87 Ga.App. 664—Godwin v. Atlan¬ 
tic Steel Co., 61 S.E.2d 155, 82 Ga. 
App. 391. 

24. Ga.—Nichols v. Nichols, 78 S.E. 
2d 513, 210 Ga. 232—Carnes v. 

Pittman, 74 S.E.2d 852, 209 Ga. 639 
—Parker v. Parker, 65 S.E.2d 794, 
208 Ga. 190—South Side Atlanta 
Bank v. Anderson, 37 S.E. 2d 404, 
200 Ga. 322—Izlar v. Central of 
Georgia Ry. Co., 134 S.E. 315, 162 
Ga. 558—Johnson v. Kent, 129 S.E. 
102, 160 Ga. 732—Anderson v. 

Haas, 128 S.E. 178, 160 Ga. 420— 
Covington Bank v. Cannon, 67 S. 
E. 83, 133 Ga. 779—Craig v. Webb, 
70 Ga. 188. 

Tribble v. Chadwick, 85 S.E.2d 
495, 91 Ga.App. 304—C. M. Hall 
Motors v. Decatur Lincoln Mer¬ 
cury Co., 74 S.E.2d 561, 87 Ga.App. 
664—Godwin v. Atlantic Steel Co., 
61 S.E.2d 155, 82 Ga.App. 391— 
Wittels v. Wigley, 164 S.E. 88, 45 
Ga.App. 208—Biggers v. Bank of 
Ringgold, 99 S.E. 222, 23 Ga.App. 
697—Bentley v. Irvin, 97 S.E. 270, 
23 Ga-App. 22—Fourcher v. Rober¬ 
son Cutlery Co., 95 S.E. 307, 22 Ga. 
App. 24—Cox v. Gulf Guano Co., 94 
S.E. 582, 21 Ga.App. 421. 

4 C.J. p 303 note 5. 

Unless waived in writing 
Ga.—Harper v. Atlanta & West Point 
R. Co., 49 S.E.2d 513, 204 Ga. 311. 
Service may be waived 
Ga.—McGreggor v. W. L. Florence 
Const Co., 65 S.E.2d 809, 208 Ga. 
176. 

24.5 Ga.—Barbaree v. Coffin, 92 S. 
E.2d 860, 212 Ga. 370—Whitehead 
v. Alewine, 82 S.E.2d 703, 210 Ga. 
737—Benefield v. Luther, 81 S.E.2d 
513, 210 Ga. 544—Mahon v. Dun¬ 
can, 79 S.E.2d 811, 210 Ga. 276- 
Harper v. Atlanta & West Point R. 
Co., 49 S.E.2d 513, 204 Ga. 311- 
South Side Atlanta Bank v. Ander¬ 
son, 37 S.E.2d 404, 200 Ga. 322— 
Warnock v. Woodard, 188 S.E. 336, 
183 Ga. 367. 

Lee Merritt Hatchery, Inc. v. 
Burt, 93 S.E.2d 420, 93 Ga.App. 887 
—Atlanta Newspapers v. Watts, 90 
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S.E.2d 52, 92 Ga.App. 343—Trib- 
ble v. Chadwick, 85 S.E.2d 495, 91 
Ga.App. 304—Strickland Motors v. 
Hudson, 67 S.E.2d 253, 84 Ga.App. 
727—Salvation Army v. Eleventh 
Hour Service, 47 S.E.2d 893, 77 Ga. 
App. 196. 

25. Ga.—Wynn v. Benning, 42 Ga. 
656. 

26. Nev.—Lovelock Lands v. Love¬ 
lock Land & Development Co., 2 
P.2d 126, 54 Nev. 1. 

26.5 Ga.—Carnes v. Pittman, 74 S. 
E.2d 852, 209 Ga. 639. 

26.10 Ga.—Duchess Chenilles, Inc. 
v. Masters, 67 S.E.2d 600, 84 Ga. 
App. 822—Strickland Motors v. 
Hudson, 67 S.E.2d 253, 84 Ga.App. 
727—Salvation Army v. Eleventh 
Hour Service, 47 S.E.2d 893, 77 Ga. 
App. 196. 

26.15 Ga.—Barbaree v. Coffin, 92 S. 
E.2d 860, 212 Ga. 370—Statham v. 
Saxon, SO S.E.2d 182, 210 Ga. 369— 
Nichols v. Nichols, 78 S.E.2d 513, 
210 Ga. 232—Conley Housing Corp. 
v. Coleman, 78 S.E.2d 503, 210 Ga. 
219—Chitwood v. Chitwood, 77 S. 
E.2d 524, 210 Ga. 40—Carnes v. 
Pittman, 74 S.E. 2d 852, 209 Ga. 
639—Branham v. Branham, 72 S. 
E.2d 713, 209 Ga. 373—McGreggor 
v. W. L. Florence Const. Co., 65 
S.E.2d 809, 208 Ga. 176—Henry v. 
Gillis, 50 S.E.2d 73, 204 Ga. 397- 
West Lumber Co. v. Harris, 50 S. 
E.2d 15, 204 Ga. 343—State ex rel. 
Dawson v. Denmark, 49 S.E.2d 898, 
204 Ga. 464—Mauldin v. Mauldin, 
45 S.E.2d 818, 203 Ga. 123. 

Lee Merritt Hatchery, Inc. v. 
Burt, App., 93 S.E.2d 420—C. M. 
Hall Motors v. Decatur Lincoln 
Mercury Co., 74 S.E.2d 561, 87 Ga. 
App. 664—Strickland Motors v. 
Hudson, 67 S.E.2d 253, 84 Ga.App. 
727—Godwin v. Atlantic Steel Co., 
61 S.E.2d 155, 82 Ga.App. 391— 
Hendrix v. Toledious, 55 S.E. 2d 
752, 80 Ga.App. 160—Harrison v. 
Segars, 53 S.E.2d 126, 79 Ga.App. 
117—Stepp v. North Ga. Feed & 
Fertilizer Co., 50 S.E.2d 377, 78 
Ga.App. 240—Salvation Army v. 
Eleventh Hour Service, 47 S.E.2d 
893, 77 Ga.App. 196. 
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an acknowledgment of service of the bill of excep¬ 
tions after it has been certified or approved by the 
trial judge, nor is it a waiver of such sendee. 26 20 

§ 879. Parties to Be Served and Manner of 
Service 

Service of a bill of exceptions, although not required 
to be made on merely nominal parties, must be made on 
all adverse parties, or their counsel, who have a substan¬ 
tial interest in the sustaining of the judgment. The serv¬ 
ice must be made in the manner prescribed therefor, un¬ 
less such requirement is waived. 

In general, all appellees or defendants in error 
who were interested parties in the court below must 
be served with the bill of exceptions. 26 - 50 Unless 
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waived, service of a copy of the signed bill of ex¬ 
ceptions must be made on all appellees or defendants 
in error, or their counsel, who have a substantial 
interest in the sustaining of the judgment; 27 and 
it is not a sufficient legal excuse for a failure to 
serve such a party that his counsel refused to ac¬ 
knowledge service because he had not determined 
just where his client stood in the litigation. 28 

Service, however, need not be made on merely 
nominal parties, 29 or on parties who will not be 
affected by the decision in the cause, 30 or, under 
some statutes, on parties who have not appeared 
in the proceedings. 31 It has also been held that a 


26.20 Ga.—Statham v. Saxon, 80 S. 
E.2d 182, 210 Ga. 369—Conley 

Housing Corp. v. Coleman, 78 S. 
E.2d 503, 210 Ga. 219—Chitwood v. 
Chitwood, 77 S.E.2d 524, 210 Ga. 
40—Branham v. Branham, 72 S.E. 
2d 713, 209 Ga. 373—Newton v. 
Bailey, 67 S.E.2d 239, 208 Ga. 417. 

Le Blanc v. Jolly, 89 S.E.2d 681, 
92 Ga.App. 642—Strickland Motors 
v. Hudson, 67 S.E.2d 253, 84 Ga. 
App. 727. 

Acknowledgment approving "bill as 
correct and complete 
Ga.—Mahon v. Duncan, 79 S.E.2d 811, 
210 Ga. 276—Parker v. Parker, 65 
S.E.2d 794, 208 Ga. 190. 

Folsom v. Rountree Grocery Co., 
80 S.E.2d 492, 89 Ga.App. 662—Roy 
Livingston, Inc. v. Sower, 74 S.E.2d 
485, 87 Ga.App. 538—Stepp v. North 
Ga. Feed & Fertilizer Co., 50 S.E. 
2d 377, 78 Ga.App. 240. 

Pointing out defects not waiver 

The action of counsel in examining 
a bill of exceptions and pointing out 
defects therein to the trial judge be¬ 
fore certification is not a waiver of 
service of the bill. 

Ga.—Tillman v. Gibson, 161 S.E. 630, 
44 Ga.App. 440. 

26.50 Ga.—Whitehead v. Alewine, 82 
S.E.2d 703, 210 Ga. 737—Chandler 
v. Foote & Davies Co., 80 S.E.2d 
292, 210 Ga. 370. 

27. Ga.—Nichols v. Nichols, 78 S.E. 
2d 513, 210 Ga. 232—Chitwood v. 
Chitwood, 77 S.E.2d 524, 210 Ga. 40 
—South Side Atlanta Bank v. An¬ 
derson, 37 S.E.2d 404, 200 Ga. 322— 
Warnock v. Woodard, 188 S.E. 336, 
183 Ga. 367—Carter v. State, 180 S. 
E. 110, 180 Ga. 578—Sistrunk v. 
Lipscomb-Weyman-Connors Co., 175 
S.E. 12, 179 Ga. 37—Crosby v. 
Thomas, 146 S.E. 191, 167 Ga. 548. 

Smith v. Georgia Power Co., App., 
94 S.E.2d 97—Stepp v. North Geor¬ 
gia Feed & Fertilizer Co., 50 S.E.2d 
377, 78 Ga.App. 240—Greene v. 
Kelly, 29 S.E.2d 647, 70 Ga.App. 
806—Furlow v. Sanders, 19 S.E.2d 
533, 67 Ga.App. 34—Daniel v. Vir- 
ginia-Carolina Chemical Corpora- 
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tion, 177 S.E. 925, 50 Ga.App. 275- 
Bank of Dalton v. Clark, 92 S.E. 40, 
19 Ga.App. 729. 

4 C.J. p 303 note 6. 

Creditors and representatives 

(1) Where, in an administrator’s 
suit to marshal assets, certain credi¬ 
tors are designated as representa¬ 
tives of classes of creditors, but cer¬ 
tain members of one of such classes 
come in, answer the petition, and rep¬ 
resent themselves, and each obtain 
judgment, service of a bill of excep¬ 
tions should be made on, or acknowl¬ 
edged by, each of such creditors, and 
service on the representative or ac¬ 
knowledgment of service by its at¬ 
torney is not binding, although such 
attorney also represents them. 

Ga.—Meadows v. Simmons, 118 S.E. 
425, 155 Ga. 834. 

(2) Where in such a suit creditors 
by cross petition pray for an ac¬ 
counting and judgment against the 
administrator, and judgments are 
rendered for some creditors, they are 
necessary parties to a bill of excep¬ 
tions by the losing creditor and 
should be served or acknowledge or 
waive service. 

Ga.—Clark Milling Co. v. Simmons, 
117 S.E. 437, 155 Ga. 505. 

Intervener 

Where intervener in trial court 
was interested in sustaining judg¬ 
ment dismissing plaintiff’s petition, 
he must be served with copy of bill 
of exceptions. 

Ga.—Gehr v. City of Atlanta, 7 S.E. 
2d 264, 189 Ga. 701. 

Next friend 

Where a minor sues by next friend 
and prevails at the trial, service of 
the bill of exceptions should be made 
on such next friend. 

Ga.—Vickers v. Hawkins, 58 S.E. 44, 
128 Ga. 794. 

Nonresident who is made a party 
defendant to a bill of exceptions 
should be served. 

Ga.—Pinion v. Henry, 105 S.E. 634, 
26 Ga.App. 115. 
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Seizing officers interested in sus¬ 
taining judgment condemning prop¬ 
erty seized must be served with bill 
of exceptions. 

Ga—Carter v. State, ISO S.E. 110, 180 
Ga. 578. 

Alford v. State, 60 S.E.2d 431, 82 
Ga.App. 79. 

Unnecessary defendant 

Where, in a suit on a note secured 
by a mortgage on land against the 
maker and grantee, who assumed the 
obligation thereof, a judgment is ren¬ 
dered for the grantee and against the 
maker only, since the maker is not 
interested in sustaining the judg¬ 
ment, the bill of exceptions need not 
be served on him. 

Ga.—Whitehurst v. Holly, 133 S.E. 
861, 162 Ga. 323. 

28. Ga.—Daniel v. Virgmia-Carolina 
Chemical Corporation, 177 S.E. 925, 
50 Ga.App. 275. 

29. Ga.—Bank of Dalton v. Clark, 92 
S.E. 40, 19 Ga.App. 729. 

4 C.J. p 304 note 7. 

30. Ga.—Lord v. Sledge & Norfleet 
Co., 152 S.E. 121, 41 Ga.App. 18. 

Utah.—Langton Lime & Cement Co. 

v. Peery, 159 P. 49, 48 Utah 112. 

4 C.J. p 304 note 8. 

Defaulting contractor need not be 
served with the bill of exceptions in 
a mechanic’s lien case, since a re¬ 
versal or modification of the judg¬ 
ment would not adversely affect him. 
Utah.—Langton Lime & Cement Co. 
v. Peery, supra. 

Interveners who are not interested 
in the affirmance or reversal of the 
judgment need not be served. 

Ga.—Lord v. Sledge, 152 S.E. 121, 41 
Ga.App. 18. 

31. Cal.—In re Kratz’s Estate, 221 
P. 340, 192 C. 494. 

Executor’s sale purchaser, who did 
not appear at the hearing on confir¬ 
mation of sale in the manner speci¬ 
fied by statute is not entitled to serv¬ 
ice of a copy of a proposed bill of 
exceptions on appeal from an order 
confirming the sale, notwithstanding 
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party served cannot object that another party was 
not served; 32 and that the trial judge cannot re¬ 
fuse to settle a bill of exceptions on the ground that 
it has not been served on all the proper parties. 33 

The parties on whom the proposed bill was served 
must be named in the certificate of settlement, 34 
and the question of the sufficiency of service left to 
the appellate court on review of the appeal. 35 

Where there are several appellees or defendants 
in error, interested in sustaining the judgment on 
which error is assigned, sendee of the bill must be 
made on each of them, 36 and the failure to serve 
a part of the defendants in error will require that 
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the writ of error be dismissed on motion as to those 
served. 36 5 Where, however, the interests of the 
parties are identical, it has been held that service 
on any one binds all. 37 

Manner of service. Service must be made in the 
manner prescribed, 38 although such requirement 
may be waived by appearing and presenting amend¬ 
ments. 39 Under statutes so providing, service of a 
copy of the bill of exceptions on the opposite party, 
or his attorney, must be personal, except where the 
opposite party is the state or where the opposite 
party does not reside in the county in which the bill 
of exceptions is sued out and his attorney is ab¬ 
sent from the county of his residence. 39 - 5 Where 


his name appeared in the order ap¬ 
pealed from, and that he would be 
injuriously affected by a reversal of 
the order and that he was present 
with an attorney at the hearing. 

Cal.—In re Kratz’s Estate, supra. 

32. Neb.—Plattsmouth First Nat. 
Bank v. Gibson, 114 N.W. 777, 80 
Neb. 577. 

33. Cal.—Gutierrez v„ Hebberd, 39 
P. 529, 935, 106 C. 167. 

34. Cal.—Gutierrez v. Hebberd, su¬ 
pra. 

35. Cal.—Gutierrez v. Hebberd, su¬ 
pra. 

36. Ga.—Whitehead v. Ale wine, 82 
S.E.2d 703. 210 Ga. 737—Sistrunk 
v. Lipscomb-Weyman-Connors Co., 
175 SE. 12, 179 Ga. 37—Sanders v. 
Sanders, 137 S.E. 15, 163 Ga. 770— 
Tillman v. Davis, 93 S.E. 201, 147 
Ga. 206. 

Smith v. Georgia Pou T er Co., 94 S. 
E.2d 97, 94 Ga.App. 164. 

4 C.J. p 304 note 11. 

Parties interested in decision on de¬ 
murrer 

Where a demurrer is filed by some 
of the defendants to a petition, and 
the judge sustains the demurrer and 
enters an order dismissing the whole 
case, such dismissal inures to the 
benefit of all the defendants, and 
they become interested in sustaining 
the judgment, and if plaintiff desires 
to except to the ruling he should 
make all the defendants in the trial 
court defendants in error, and serve 
them with a copy of the bill of ex¬ 
ceptions. 

Ga.—Tillman v. Davis, 93 S.E. 201, 
147 Ga. 206. 

36.5 Ga.—Smith v. Georgia Power 
Co., 94 S.E.2d 97, 94 Ga.App. 164. 

37. Neb.—Crane Bros. Mfg. Co. v. 
Keck, 53 N.W. 606, 35 Neb. 684. 

4 C.J. p 304 note 12. 

38. Ga.—South Side Atlanta Bank v. 
Anderson, 37 S.E.2d 404, 200 Ga. 322 
—Wilson v. First Nat. Bank & 
Trust Co., 173 S.E. 137, 178 Ga. 
428. 


Atlanta Newspapers v. Watts, 90 
S E 2d 52, 92 Ga.App. 343—Le 

Blanc v. Jolly, 89 S.E.2d 681, 92 
Ga.App. 642—Stepp v. North Ga. 
Feed & Fertilizer Co., 50 S.E.2d 377, 
78 Ga.App. 240. 

4 C.J. p 304 note 14. 

Service on corporation 

(1) Service of a bill of exceptions 
on a corporation by mailing notice, in 
care of its secretary, to another state 
in which the corporation has no place 
of business, is insufficient where it 
does not appear when or for how 
long the person addressed has been 
secretary. 

Ga.—Wilson v. First Nat. Bank & 
Trust Co., 173 S.E. 137, 178 Ga. 428. 

(2) Service of bill of exceptions on 
corporation by serving its named 
“manager” was sufficient where it 
appeared from corporation’s plead¬ 
ings that person served verified the 
pleadings as corporation’s agent. 

Ga.—Edwards v. United Food Bro¬ 
kers. 22 S.E.2d 812, 195 Ga. 1. 

Service held sufficient 
Ga.—Wright v. Wheatley, 77 S.E.2d 
435, 210 Ga. 35. 

39. Mont.—Fordham v. Northern 
Pac. R. Co., 76 P. 1040, 30 Mont. 
421, 104 Am.S.R. 729, 66 L.R.A. 556. 

39.5 Ga.—South Side Atlanta Bank 
v. Anderson, 37 S.E.2d 404, 200 Ga. 
322. 

At residence of attorney 

(1) Under a statute authorizing 
service of the bill to be made by 
leaving a copy at the residence of a 
party’s attorney, where such party 
does not reside in the county, and 
the attorney cannot be served per¬ 
sonally by reason of his absence 
from the county, to authorize service 
at the residence of defendant in er¬ 
ror’s attorney, it must affirmatively 
appear that defendant in error is a 
nonresident of the county. 

Ga.—South Side Atlanta Bank v. An¬ 
derson, 37 S.E.2d 404, 200 Ga. 322 
—Sanders v. Sanders, 137 S.E. 15, 
163 Ga. 770. 


Connell v. Waddell, 106 S.E. 20, 
26 Ga.App. 307. 

(2) Where there are several de¬ 
fendants in error, service at the of¬ 
fice of their attorney is not sufficient 
where all defendants in error are 
not shown to be nonresidents of the 
county. 

Ga.—Sanders v. Sanders, 137 S.E. 15, 
163 Ga. 770. 

(3) Where a party defendant, who 
suffered judgment, had appeared for 
himself as attorney at law, service 
of the bill of exceptions by leaving a 
copy of the bill at his residence in 
another county, where entry of serv¬ 
ice did not recite that the party was 
absent from the county of his resi¬ 
dence, was not good as service on 
him as attorney. 

Ga.—Robinson v. Penn Mut. Life 
Ins. Co., 98 S.E. 463, 148 Ga. 793. 

By mail 

(1) Mailing a copy of the bill to 
the attorney for alleged defendant in 
error is not a valid service. 

Ga.—Cleveland v. Wacaster, 198 S.E. 
708, 186 Ga. 662—Ray v. Hardman, 
92 S.E. 211, 146 Ga. 718. 

Burgess v. Keene, 69 S.E.2d 885. 
85 Ga.App. 548—Hardy v. Bank of 
Ila, 20 S.E.2d 94, 67 Ga.App. 299— 
Ownby v. Wager, 16 S.E.2d 906, 66 
Ga.App. 37—Jones v. Edison Oii 
Co., 113 S.E. 828, 29 Ga.App. 135. 

4 C.J. p 304 note 14 [c]. 

(2) Mailing copy of bill of excep¬ 
tions, by registered mail, to last 
known address of counsel for de¬ 
fendant in error was insufficient. 

Ga.—State Mut. Ins. Co. v. Clement, 

91 S.E. 2d 200, 93 Ga.App. 215. 

(3) Statute permitting service of 
bill of exceptions to be shown by an 
unverified certification of one of coun¬ 
sel for plaintiff in error, did not au¬ 
thorize service of bill of exceptions 
by mail. 

Ga.—Atlanta Newspapers v. Watts, 
90 S.E.2d 52, 92 Ga.App. 843. 

(4) Service by mail of a bill of ex¬ 
ceptions on parties residing within 
the state is insufficient. 
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the service is required to be personal, it is not suffi¬ 
cient to leave a copy of the bill at the party’s resi¬ 
dence, 40 or at counsel’s office. 41 Where, on a prop¬ 
er presentation of the bill to the adverse party or 
his counsel, he refuses to accept service, the court 
will treat the bill as having been legally served. 42 

Where a defendant in error has been sued in vari¬ 
ous capacities, service of the bill on him need not 
designate in what capacity the exceptions are deliv¬ 
ered, nor is it required that there be as many serv¬ 
ices on him as there are capacities in which he is 
sued. 43 

Where the statute or rule of court provides only 
that notice of the filing must be given, it is not 
necessary to mail or deliver to the adverse party 
a copy of the bill of exceptions, but notice by let¬ 
ter is sufficient. 44 

In some states service of the bill may be made on 
the attorney rather than on his client; 45 and serv¬ 
ice on counsel of record in the case binds parties 
represented in the trial court by the counsel 
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served. 46 

By whom service made . It is not necessary that 
sendee of the bill be made by appellant himself; 47 
it may be made by the sheriff of the county in which 
the case was tried, or his deputy, 47 5 or by the ex¬ 
ceptant, his attorney, or any other person, 48 unless 
the statute confines service to certain specified per¬ 
sons. 49 

§ 880. Time of Service 

Statutory provisions prescribing the time within 
which bills of exceptions must be served on the opposite 
party are mandatory, and such bills must be served w.th- 
in the time prescribed by statute, or within an extension 
thereof, although objection to a failure to serve w.thin 
such time may be waived. 

Statutory provisions prescribing the time within 
which the bill of exceptions must be served are 
mandatory and jurisdictional. 49 * 50 Service after 
the time prescribed therefor will be fatal, 50 unless 
the default is relieved against by reason of its hav¬ 
ing occurred through excusable mistake, surprise. 


Ga.—Feldman v. Benson, 84 S.E.2d 
710, 90 Ga.App. 824. 

(5) Bill of exceptions may be serv¬ 
ed on nonresident defendant in error 
who is not represented by counsel by 
clerk of court mailing: him a copy. 

Ga.—Bodenheimer v. Fulton Nat. 
Bank of Atlanta, 55 S.E.2d 357, 205 
Ga. 829. 

4 C.J. p 304 note 14 [d]. 

40. Ga.—Robinson v. Penn Mut. Life 
Ins. Co., 98 S.E. 463, 148 Ga. 793. 

41. Ga.—South Side Atlanta Bank v. 
Anderson, 37 S.E.2d 404, 200 Ga. 
322. 

Morgan v. Greenberg, 173 S.E. 
236, 48 Ga.App. 498—Cohen v. 

Blum, 88 S.E. 409, 17 Ga.App. 737. 

42. Utah.—Cram v. Whitehead, 208 
P. 534, 60 Utah 377. 

43. Ga.—Bodenheimer v. Fulton Nat. 
Bank of Atlanta, 55 S.E.2d 357, 205 
Ga. 829—Jordan v. Harber, 157 S. 
E. 652, 172 Ga. 139. 

44. Mass.—Dutton v. Bennett, 152 
N.E. 621, 256 Mass. 397. 

45. Ga.—South Side Atlanta Bank v. 
Anderson, 37 S.E.2d 404, 200 Ga. 
322. 

Utah.—Walker v. Sklivis, 98 P. 114, 
34 Utah 353. 

4 C.J. p 304 note 16. 

48. Ga.—Wright v. Wheatley, 77 S. 
E.2d 435, 210 Ga. 35. 

Washburn Storage Co. v. General 
Motors Corp., 83 S.E.2d 26, 90 Ga. 
App. 380—Ware v. Ware & Harper, 
92 S.E. 961, 20 Ga.App. 202. 

4 Cl J. p 304 note 16 [a]. 


Party not represented in the trial 
court by an attorney on whom serv¬ 
ice of the bill is made is not bound 
by such service. 

Ga.—Bank of Dalton v. Clark, 92 S. 
E. 40, 19 Ga.App. 729. 

47. Ga.—Walter v. Kierstead, 74 Ga. 
18. 

47.5 Ga.—Edwards v. United Food 
Brokers, 22 S.E.2d 812, 195 Ga. 1— 
Elrod v. Black, 96 S.E. 180, 148 Ga. 
194. 

Stanley v. J. T. Richardson & 
Son, 124 S.E. 71, 32 Ga.App. 373. 

i 

48. Ga-—Lyons v. Winter, 59 S.E. j 
270, 129 Ga. 416. 

4 C.J. p 304 note 18. 

49. Ga.—Henderson v. Henderson, 7 
Ga. 421. 

49.50 Nev.—Graff v. Shipman Bros. 
Transfer Co., 222 P.2d 497, 67 Nev. 
610—Craig v. Harrah, 195 P.2d 688, 
65 Nev. 294—McGill v. Lewis, 111 
P.2d 537, 61 Nev. 28. 

Waiver 

Appellant who did not serve the 
bill of exceptions within the time 
specified by statute waived his right 
thereto. 

Nev.—Craig v. Harrah, 195 P.2d 688, 
65 Nev. 294—McGill v. Lewis, 111 
P.2d 537, 61 Nev. 28. 

50. Ga.—Chitwood v. Chitwood, 77 
S.E.2d 524, 210 Ga. 40—Henry v. 
Gillis, 50 S.E.2d 73, 204 Ga. 397— 
Walden v. ‘Weston, 188 S.E. 335, 183 
Ga. 306—Morris v. Wilson, 126 S.E. 
795, 159 Ga. 522—Farmers’ & Mer¬ 
chants' Bank v. Willie, 120 S.E. 603, 
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157 Ga. 39—Spratt Chair Co. v. 
^Etna Ins. Co., 115 S E. 647, 154 
Ga. 840—Webb v. Deadwyler, 99 S. 
E. 88S, 149 Ga. 220. 

Stepp v. North Georgia Feed & 
Fertilizer Co., 50 S.E 2d 377, 78 Ga. 
App. 240—Furlow v. Sanders, ID S. 
E.2d 533, 67 Ga App. 34—Anglin v. 
Reid, 199 S E. 255. 58 Ga.App. 510 
—Albany Hardware & Mill Supply 
Co. v. Haire, 117 S.E. 771, 30 Ga. 
App. 261—Fourcher v. Roberson 
Cutlery Co., 95 S.E. 307, 22 Ga.App. 
24. 

Neb.—Scotts Bluff County v. McHen¬ 
ry, 259 N.W. 754. 128 Neb. 583. 
Utah.—Staats v. Staats, 226 P. 677, 63 
Utah 470. 

4 C.J. p 304 note 20. 

Failure to serve bill of exceptions on 
the opposite party within the time 
prescribed by law as ground for 
dismissal of appeal or writ of error 
or affirmance of judgment see infra 
§ 1107 b. 

Cross bill 

Ga.—Attaway, for Use of Carmichael 
v. Dieckmann, 3 S.E.2d 758, 60 Ga. 
App. 276. 

After notice of order 
Where an order retaxing costs is 
made on defendants’ application, and 
their counsel are present in court 
and stipulate that the order should 
be made, no notice of the order is re¬ 
quired to be served on them to start 
running of the time for serving a 
bill of exceptions under a statute re¬ 
quiring it to be served after service 
of notice of entry of decision. 

Utah.—Independent Gas & Oil Co. v. 

Beneficial Oil Co., 266 P. 267, 71 
| Utah 348. 
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or inadvertence; 51 or unless the time for service is 
extended by the court, 52 in which case the bill must 
be served within the extended time. 53 However, as 
discussed infra § 881, a failure to serve within 
the prescribed time may be waived by acknowledg¬ 
ment of sendee. Where the requirement is man¬ 
dator}' and jurisdictional, the time cannot be ex¬ 
tended, even on stipulation by counsel or by the 
court, after the time to serve the bill has ex¬ 
pired; 53 - 5 and after a bill of exceptions has been 
dismissed for want of service, it is too late for 
counsel to waive service and agree that the case may 
be heard. 53 - 10 

Under some statutes, if sendee of the bill is made 
within the time prescribed, it is immaterial that the 
bill is not settled within that time, 54 or that it was 
filed before being served. 55 


Premature service. Under a statute so provid¬ 
ing, the bill of exceptions must be served within 
a limited time after it has been signed and certi¬ 
fied, 55 - 5 and a service thereof before such signa¬ 
ture and certification is unauthorized and invalid. 56 

§881. Proof of Service 

Service of a bill of exceptions, or waiver thereof, 
must be affirmatively shown by evidence indorsed on, or 
annexed to, the bill, such as by the sheriff's return, affi¬ 
davit of appellant or counsel, or acknowledgment of serv¬ 
ice by appellee or defendant in error; but every reason¬ 
able presumption wifi be indulged in support of the serv¬ 
ice. 

The fact that a bill of exceptions was served on 
the adverse party in the proper time and manner, or 
that such service had been acknowledged or waived, 
must be affirmatively shown by the record in the 
case. 57 If the service is made by the sheriff of the 


51. Cai.—Haviland v. Southern Cali¬ 
fornia Edison Co., 158 P. 328, 172 
C. 601. 

4 C.J. p 305 note 21. 

52. Wis.—State v. Chaney, 190 N.W. 
353, ITS Vis. 5S5. 

4 C.J. p 305 note 22. 

Permissible extension 

On satisfactory showing of dili¬ 
gence, trial court was authorized to 
give additional time, not exceeding 
total of eighty days, for service of 
bill of exceptions on adverse party, 
and such order could be made dur¬ 
ing additional time allowed and after 
expiration of first forty days. 

Neb.—Markel v. Glassmeyer, 273 N. 
W. 33, 132 Neb. 716—In re Bo- 
schulte’s Estate, 258 NAV. 530, 128 
Neb. 316. 

Refusal to extend time 
It is no abuse of discretion to deny 
a motion for leave to serve a bill of 
exceptions and for additional time 
for serving the same, where such 
motion is predicated on an affidavit 
“that, because of negligence, forget¬ 
fulness, misunderstanding, mistake, 
and partly because of the illness of 
affiant, he did not have prepared and 
served a proposed bill of exceptions 
within the time prescribed by law,” 
particularly where no claim is made 
that the illness had any material ef¬ 
fect, and the matter is reduced to a 
pure question of negligence. 

Wis.—State v. Chaney, 190 N.W. 353, 
178 Wis. 585. 

Waiver of order 

Where under a statute providing 
for service of a bill of exceptions on 
appellee within forty days after ad¬ 
journment of the term at which judg¬ 
ment was rendered, but authorizing 
the court to grant extension of forty 
additional days, the bill is served 
within eighty days, an omission to 
obtain an order of extension is waived 
by appellee when he signs and re¬ 


turns the bill without a proposed 
amendment and without objection. 
Neb.—Scotts Bluff County v. McHen¬ 
ry, 259 N.W. 754, 128 Neb. 583. 

53. Cal.—Sheehy v. Mmaker, 117 P. 
616, 16 C.A. 437. 

Utah.—Bryant v. Kunkel, 90 P. 1079, 
32 Utah 377. 

53.5 Nev.—Graff v. Shipman Bros. 
Transfer Co., 222 P.2d 497, 67 Nev. 
610. 

New or amended bill cannot be 
served after expiration of time. 

Nev.—Graff v. Shipman Bros. Trans¬ 
fer Co., supra. 

53.10 Ga.—Conley Housing Corp. v. 
Coleman, 78 S.E.2d 503, 210 Ga, 219. 

54. Utah.—Robinson v. Union Pac. 

R. Co., 261 P. 9, 70 Utah 441. 

55. Ga.—Heyman v. Decatur Street 
Bank, 84 S.E. 483, 16 Ga.App. 14. 

55.5 Ga.—Benefield v. Luther, 81 S. 
E.2d 513, 210 Ga. 544—Mahon v. 
Duncan, 79 S.E.2d 811, 210 Ga. 276 
—-West Lumber Co. v. Harris, 50 

S. E.2d 15, 204 Ga. 343—Dawson v. 
Denmark, 49 S.E.2d 898, 204 Ga. 
464—Mauldin v. Mauldin, 45 S.E. 2d 
818, 203 Ga. 123. 

Le Blanc v. Jolly, 89 S.E.2d 681, 
92 Ga.App. 642—Hendrix v. Toledi- 
ous, 55 S.E.2d 752, 80 Ga.App. 160 
—Bush v. Smith, 48 S.E.2d 582, 77 
Ga.App. 329. 

Acknowledgment of service of bill of 
exceptions before its certification 
by trial judge as sufficient see in¬ 
fra § 881. 

56. Ga.—Consolidated Naval Stores 
Co. v. McPhatter & Gaskins, 95 S. 
E. 686, 147 Ga, 797—Southern Ry. 
Co. v. Brannon, 27 S.E. 663, 102 Ga. 
578. 

Tribble v. Chadwick, 85 S.E.2d 
495, 91 Ga,App. 304—Roy Living¬ 
ston, Inc. v. Sower, 74 S.E.2d 485, 
87 Ga.App. 538—Duke v. Sims, 28 
S.E.2d 174, 70 Ga,App. 318—Till¬ 
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man v. Gibson, 161 S.E. 630, 44 Ga. 
App. 440—Stanley v. J. T. Richard¬ 
son & Son, 124 S.E. 71, 32 Ga.App. 
373. 

4 C.J. p 304 note 20 [a]. 

Waiver of notice of proposed bill 
of exceptions before approval does 
not dispense with necessity of serv¬ 
ing bill of exceptions after approval 
by the trial judge. 

Ga,—Chitwood v. Chitwood, 77 S.E.2d 
524, 210 Ga. 40. 

57. Ga,—Benefield v. Luther, 81 S. 
E.2d 513, 210 Ga. 544—Nichols v. 
Nichols, 78 S.E.2d 513, 210 Ga. 232 
—Conner v. Flanders, 59 S.E. 771, 
129 Ga. 734—Redman v. Hitchins, 
38 S.E. 819, 113 Ga. 380—Bush v. 
Keaton, 65 Ga, 296—Arnett v. Gur¬ 
ley, 59 Ga, 666—Coleman v. Ran¬ 
som, 45 Ga, 316. 

Greene v. Kelly, 29 S.E.2d 647, 
70 Ga.App. 806—Henderson v. 
Hines, 106 S.E. 197, 26 Ga.App. 334. 

Verbal notice of the certification of 
a bill of exceptions and opposing 
counsel's failure thereafter to point 
out further objections is not evidence 
of service or of waiver thereof. 

Ga,-—Tillman v. Gibson, 161 S.E. 630, 
44 Ga,App. 440. 

Error in date of judge's signature 

(1) An affidavit, filed by plaintiff 
in error, showing service of bill of 
exceptions on day before date on tri¬ 
al judge's certificate thereto, cannot 
be construed to mean that such date 
is incorrect, for a party is not au¬ 
thorized to do what judge himself 
cannot do. 

Ga.—Duke v. Sims, 28 S.E.2d 174, 70 
Ga.App. 318. 

(2) An affidavit, made after time 
allowed for service and filing of bill 
of exceptions, that service was made 
on same date as that on which trial 
judge signed certificate to bill, was 
insufficient to show incorrectness of 
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county in which the case is tried, or his deputy, his 
official entry thereof is sufficient evidence of serv¬ 
ice; 58 but service by any other than the sheriff 
must be verified by affidavit made in due time, 59 ex¬ 
cept that under a statute so providing, service may 
also be shown by an unverified certification of coun¬ 
sel for plaintiff in error. 59 5 

Proper service may be shown by an acknowledg¬ 
ment on behalf of appellee or defendant in error, 60 
and where the acknowledgment is made by counsel, 


it must appear in the acknowledgment or elsewhere 
on the record that the attorney who signs for de¬ 
fendant in error is his attorney of record. 61 Serv¬ 
ice may also be shown by an affidavit of service 
from appellant, 62 or his attorney of record. 63 Ex¬ 
cept as the rule may have been changed by statute 
permitting service to be shown by an unverified 
certification of counsel, a mere certificate of counsel 
or statement entered on the bill and signed by 
plaintiff in error or his counsel, to the effect that he 


date on certificate showing judge’s 
signature. 

Ga.—Duke v. Sims, supra. 

58. Ga—Edwards v. United Food 
Brokers, 22 S E.2d 812, 195 Ga. 1— 
Elrod v. Black, 96 S.E. 180, 148 Ga. 
194. 

Stanley v. J. T. Richardson & 
Son, 124 S.E. 71, 32 Ga.App. 373. 
Sheriff of another county 

Entry of service of a bill of excep¬ 
tion on the opposite party or h:s at¬ 
torney made by the sheriff of anoth¬ 
er county than that in which case 
was tried cannot be regarded as an 
official entry of service, and where 
such entry is the only evidence of 
service the writ of error must be dis¬ 
missed. 

Ga—Elrod v. Black, 96 S.E. 180, 148 
Ga. 194. 

59. Ga.—Conley Housing Corp. v. 
Coleman, 78 S.E.2d 503, 210 Ga. 219 
—Elrod v. Black, 96 S.E. 180, 148 
Ga. 194. 

Smith v. Georgia Power Co., 94 S. 
E.2d 97, 94 Ga.App. 164—Stanley 
v. J. T. Richardson & Son, 124 S.E. 
71, 32 Ga.App. 373. 

Impeachment 

An affidavit of service of the bill 
of exceptions can only be impeached 
in the superior court for fraud. 

Ga.—Ham v. Preston, 109 S.E. 505, 
152 Ga. 244. 

Unverified entry of a constable is 
insufficient in evidence of service. 

Ga.—Stanley v. J. T. Richardson & 
Son, 124 S.E. 71, 32 Ga.App. 373. 
59.5 Ga.—Atlanta Newspapers v. 
Watts, 90 S.E.2d 52, 92 Ga.App. 343 
—Feldman v. Benson, 84 S.E.2d 
710, 90 Ga.App. 824. 

Unverified certification held insuffi¬ 
cient 

Ga.—Smith v. Georgia Power Co., 94 
S.E.2d 97, 94 Ga.App. 164. 

60. Ga.—McGreggor v. W. L. Flor¬ 
ence Const. Co., 65 S.E.2d 809, 208 
Ga. 176—Ginn v. Ginn, 42 S.E.2d 
923, 202 Ga. 292. 

Town of Bartow v. Smith, 132 S. 
E. 103, 35 Ga.App. 57. 
Acknowledgment of mark 

A motion to dismiss the bill of ex¬ 
ceptions because one of the defend¬ 
ants was neither served with a copy 
nor acknowledged service will be 


overruled, where it is shown that he 
acknowledged service by mark, and 
that, if his former acknowledgment 
was insufficient, he desires to ac¬ 
knowledge it, and asks the court to 
pass on all the questions involved. 

Ga.—May v. Sorrell, 111 S.E. 810, 153 
Ga. 47. 

Acknowledgment of the bill of ex¬ 
ceptions may be taken as evidence of 
an admission that service was made. 
Ga.—Town of Bartow v. Smith, 132 
S.E. 103, 35 Ga.App. 57. 

Admission of acknowledgment 

Where counsel for defendant in er¬ 
ror admit that they acknowledged 
due and legal service of the bill of 
exceptions on a paper properly enti¬ 
tled, and such a paper has been filed, 
the bill of exceptions will not be dis¬ 
missed, although there is no entry 
of the filing of such paper in the 
court below. 

Ga.—Henderson v. Hines, 106 S.E. 

197, 26 Ga.App. 334. 

Suing in two capacities 
An acknowledgment of service in 
the name of plaintiff, suing individ¬ 
ually and as administrator, is an ac¬ 
knowledgment in both capacities. 

Ga.—Henderson v. Lott, 136 S.E. 403, 
163 Ga. 326. 

Acknowledgment held sufficient 

(1) Generally. 

Ga.—Carnes v. Pittman, 74 S.E. 2d 
852, 209 Ga. 639. 

Perry v. Smith, 86 S.E.2d 345, 91 
Ga.App. 538—Carnes v. Pittman, 70 
S.E.2d 774, 86 Ga.App. 62—Duchess 
Chenilles, Inc. v. Masters, 67 S.E. 
2d 600, 84 Ga.App. 822. 

(2) General and plenary acknowl¬ 
edgment, even though followed by a 
restrictive sentence. 

Ga.—Stewart Oil Co. v. Schell, 93 S. 
E.2d 700, 212 Ga. 459. 

61. Ga.—Hancock v. Lizella Fruit 
Farm, 190 S.E. 362, 184 Ga. 73— 
Anderson v. Haas, 128 S.E. 178, 160 
Ga. 420—Redman v. Hitchins, 38 S. 
E. 819, 113 Ga 380—Weatherly v. 
Minims, 63 Ga. 161. 

Service on “defendants” 

(1) An acknowledgment of service 
by counsel as “attorneys for defend¬ 
ants in error” has been held to bind 
all those named in the bill of excep¬ 
tions, although such attorneys did 
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not appear below for all of them, 
where lack of authority does not oth¬ 
erwise appear. 

Ga.—Edwards v. Wall, 113 S.E. 190. 
153 Ga. 776, answers to certified 
questions conformed to 114 S.E. 
63, 29 Ga.App. 107. 

(2) However, where the only ac¬ 
knowledgment of service of a copy 
of the bill of exceptions was by a 
named person as “attorney for de¬ 
fendants m error,” without naming 
them, and the attorney had appeared 
in the trial court for only three of 
seven defendants served and named 
in the original petition, the service 
was insufficient. 

Ga.—Whitehead v. Alewine, 82 S.E.2d 
703, 210 Ga. 737. 

62. Ga.—Sistrunk v. Lipscomb-Wey- 
man-Connors Co., 175 S.E. 12, 179 
Ga. 37. 

Osborn v. Cleveland Hardware 
Co., 140 S.E. 428, 37 Ga.App. 391— 
Adams v. Drinkard, 140 S.E. 424, 
37 Ga.App. 395. 

4 C.J. p 305 note 26. 

Sufficiency of affidavit 
An affidavit stating that affiant had 
that day served defendant's attorney 
of record therein named with a copy 
of the bill of exceptions meant that 
he was personally served, and was in 
substantial compliance with the stat¬ 
ute requiring such service. 

Ga.—Ham v. Preston, 109 S.E. 505, 
152 Ga. 244. 

63. Ga.—McGreggor v. W. L. Flor¬ 
ence Const. Co., 65 S.E.2d 809, 208 
Ga. 176. 

Le Blanc v. Jolly, 89 S.E.2d 681, 
92 Ga.App. 642—Jones v. Edison 
Oil Co., 113 S.E. 828, 29 Ga.App. 
135. 

4 C.J. p 305 note 27. 

As to service at attorney’s office 
An affidavit by the attorney for 
plaintiff in error, that not all de¬ 
fendants in error were residents of 
the county, and that he served the 
bill at the office of the attorney of 
record for all defendants in error, is 
sufficient proof of service only as to 
defendants in error who were non¬ 
residents of the county in which the 
case was tried. 

Ga.—Sanders v. Sanders, 137 S.E. 15, 
163 Ga. 770. 
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has served a copy of the bill on counsel for one 
who is named as defendant in error without an affi¬ 
davit as to such service, is not sufficient. 64 

Indorsement on bill. The evidence of service must 
appear indorsed on the bill of exceptions or an¬ 
nexed thereto. 65 If the statute so requires, an ac¬ 
knowledgment of service must be properly indorsed 
on the bill, 66 or annexed thereto, 66 - 5 but if the ac¬ 
knowledgment of service is properly entitled in the 
cause, it need not be physically attached to the bill 
of exceptions. 66 - 10 Service cannot be shown by 
matter dehors the bill; 67 it cannot be shown in the 
appellate court by parol statements of counsel or by 
producing detached writings purporting to evidence 
such service. 67 - 5 Such an acknowledgment, it has 
been held, relates to and binds only the person ac¬ 
tually named or sufficiently designated therein as a 
defendant in error when the acknowledgment is en¬ 
tered, 68 although the use of the singular “defend¬ 
ant” instead of the plural word “defendants” may 
nevertheless bind all defendants in error. 69 An 


acknowledgment of service of the bill of exceptions 
by an attorney of record in the trial court as at¬ 
torney for defendant in error does not cover any 
person who was not, at the time such acknowledg¬ 
ment was entered on the bill of exceptions, actually 
named or designated therein as a party defendant in 
error. 69 - 5 

Time of acknowledgment or waiver . An ac¬ 
knowledgment of service of a bill of exceptions 
entered on the bill before it is certified by the trial 
judge has been held not equivalent to a service of 
the bill after it has been certified and does not con¬ 
stitute such service as the law requires, 70 particular¬ 
ly where counsel for defendant in error distinctly 
refuse to waive legal service of the bill of excep¬ 
tions. 70 - 5 Other cases, however, without overrul¬ 
ing or distinguishing such cases have held that coun¬ 
sel for a party may acknowledge service of the bill 
of exceptions, and waive all defects in the service 
thereof, before it is certified by the trial judge, 70 - 10 
and that such an acknowledgment and waiver of 


64. Ga.—Sistrunk v. Lipscomb-Wey- 
man-Connors Co., 175 S.E. 12, 179 
Ga. 37—Bray v. Langley, 151 S.E. 
376, 169 Ga. 733. 

Greene v. Kelly, 29 S.E.2d 647, 
70 Ga-App. SO6—Smith v. McKnight 
Bros., 113 S.E. 48, 28 Ga.App. 732. 

4 C.J. p 305 note 26 [b]. 

Unverified certificate or statement of 
counsel held insufficient 

Ga.—Benefield v. Luther, 81 S.E.2d 
513, 210 Ga. 544—C. M. Hall Motors 
v. Decatur Lincoln Mercury Co., 74 
S.E.2d 561, 87 Ga_App. 664. 

65. Ga.—Chitwood v. Chitwood, 77 

SE.2d 524, 210 Ga. 40—Ginn v. 

Ginn. 42 S.E.2d 923, 202 Ga. 292- 
Acker man v. Neel, 70 Ga. 728. 

Atlanta Newspapers v. Watts, 90 
S.E.2d 52, 92 Ga.App. 843—Harri¬ 
son v. Segars, 53 S.E.2d 126, 79 
Ga.App. 117—Stepp v. North Geor¬ 
gia Feed & Fertilizer Co., 50 S.E. 
2d 377, 78 Ga.App. 240. 

4 C.J. p 305 note 26 [a]. 

66. Ga.—Ginn v. Ginn, 42 S.E.2d 923, 
24)2 Ga. 292—Advance Lumber Co. 
v. Moreland, 65 S.E. 86, 132 Ga. 
852. 

Atlanta Newspapers v. Watts, 90 
S.E.2d 52, 92 GaApp. 843. 

4 C.J. p 305 note 28. 

66.5 Ga—Ginn v. Ginn, 42 S.E.2d 
923, 202 Ga. 292. 

Atlanta Newspapers v. Watts, 90 
S.E.2d 52, 92 Ga.App. 343—Harri¬ 
son v. Segars, 53 S.E.2d 126, 79 Ga. 
App. 117. 

66.10 Ga.—Ginn v. Ginn, 42 S.E.2d 
923, 202 Ga. 292. 

Salvation Army v. Eleventh Hour 
Service, 47 S.E.2d 893, 77 Ga.App. 
196. 


67. Ga.—Crow v. State, 36 S.E. 858, 
111 Ga. 645. 

4 C.J. p 305 note 29. 

67.5 Ga.—Ginn v. Ginn, 42 S.E.2d 
923, 202 Ga. 292. 

Atlanta Newspapers v. Watts, 90 
S.E.2d 52, 92 Ga.App. 343. 

Affidavits of counsel filed with clerk 
of appellate court and indicating 
proper service were insufficient. 

Ga.—Ginn v. Ginn, 42 S.E.2d 923, 202 
Ga. 292. 

68. Ga.—Anderson v. Haas, 128 S.E. 
178, 160 Ga. 420—Meadows v. Sim¬ 
mons, 118 S.E. 425, 155 Ga. 834— 
Edwards v. Wall, 113 S.E. 190, 153 
Ga. 776, answers to certified ques¬ 
tions conformed to 114 S.E. 63, 29 
Ga.App. 107. 

4 C.J. p 305 note 30. 

Client not included 
Acknowledgment of service by 
counsel as attorneys for certain de¬ 
fendants in error, and not generally, 
was not binding on, and did not waive 
service on, other defendants in error 
they also represented, but for whom 
they did not undertake to waive 
service of the bill of exceptions. 

Ga.—Dawson v. Denmark, 49 S.E. 2d 
898, 204 Ga. 464—Meadows v. Sim¬ 
mons, 118 S.E. 425, 155 Ga. 834. 
Defendants appearing separately 
In an administrator’s suit in which 
certain creditors are designated to 
represent certain classes of creditors, 
acknowledgment of service of bill of 
exceptions by their attorneys is not 
sufficient as to creditors who appear, 
file cross petition, and recover sepa¬ 
rate judgments. 

Ga.—Clark Milling Co. v. Simmons, 
117 S.E. 437, 155 Ga. 505. 
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Intervener 

Service of bill of exceptions ac¬ 
knowledged by an attorney represent¬ 
ing an intervener who is a necessary 
party defendant to the bill binds the 
intervener. 

Ga.—Bennett v. Wilkes County, 139 
S.E. 566, 164 Ga. 790. 

Parties designated by abbreviation 
Acknowledgment of service of ex¬ 
ceptions by attorney for a named de¬ 
fendant and others does not evidence 
service on another defendant not 
shown to have been represented by 
the same attorney or named in the 
bill of exceptions. 

Ga.—Crosby v. Thomas, 146 S.E. 191, 
167 Ga. 548. 

4 C.J. p 305 note 30 [b]. 

69. Ga.—Georgia Trust Co. v. Ses¬ 
sions, 72 S.E. 347, 136 Ga. 862. 

4 C.J. p 306 note 31. 

69.5 Ga.—Zimmerman v. Osbu-rn, 88 
S.E.2d 157, 211 Ga. 762—Chandler 
v. Foote & Davies Co., 80 S.E.2d 
292, 210 Ga. 370—Hancock v. Lizel- 
la Fruit Farm, 190 S.E. 362, 184 
Ga. 73. 

70. Ga.—Whitely Grocery Co. v. 
Walker, 36 S.E. 426, 111 Ga. 846— 
Seliger v. Coker, 31 S.E. 185, 105- 
Ga. 512—Southern Ry. Co. v. Bran¬ 
non, 27 S.E. 663, 102 Ga. 578. 

Stanley v. J. T. Richardson & 
Son, 124 S.E. 71, 32 Ga.App. 373— 
Clance v. Laurens Banking Co., 67 
S.E. 836, 7 Ga.App. 667. 

4 C.J. p 306 note 32. 

70.5 Ga.—Tribble v. Chadwick, 85 
S.E.2d 495, 91 Ga.App. 304. 

70.10 Ga.—Le Blanc v. Jolly, 89 S. 
E.2d 681, 92 Ga.App. 642—Outlaw 
v. Premium Distributing Co. p 63 S-. 
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service of the bill of exceptions constitutes a suffi¬ 
cient waiver of service of the bill of exceptions, 70 15 
at least where the absence of the certification of the 
trial court is not specifically pointed out in the 
acknowledgment of service, 70 * 20 and that it is not 
necessary to make further sendee of the bill of 
exceptions after its certification. 70 * 25 Where ac¬ 
knowledgment of the receipt of a copy of the bill 
of exceptions is made after its certification by the 
trial judge and within the time prescribed for 
serving it, the fact that it is made after the filing 
of the bill of exceptions with the clerk of the trial 
court does not make the service ineffective. 71 It is 
immaterial whether defendant in error acknowl¬ 
edges service before or after the certifying or 
signing of the writ of error by the trial judge. 71 * 5 

Acknowledgment of service as waiver of defects. 
Under some statutes, an acknowledgment of service 
waives all defects as to time or manner of service 
unless the right to object on such grounds is ex¬ 
pressly reserved, 72 whether such acknowledgment 
is done before or after the signing of the writ of 
error; 72 - 5 but particular defects which the ac¬ 
knowledgment expressly reserves the right to ob- 
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ject to, or excepts from its operation, are not there¬ 
by waived. 72 - 10 

The return of service of a bill of exceptions must 
be entered on, or annexed to, the original bill; 73 
and a failure to make a proper return of service is 
not cured by the clerk’s certificate that he presented 
the bill of exceptions to the opposite party’s attor¬ 
ney and requested him to acknowledge service, 
which he refused to do, and then handed it to the 
sheriff for service, or by plaintiff in error’s un¬ 
sworn statement that he presented it to such at¬ 
torney who refused to acknowledge service or ac¬ 
cept a copy. 74 The entry or return of service in¬ 
dorsed on, or annexed to, the bill of exceptions can¬ 
not, after the filing of the bill and expiration of 
the time for service, be amended under leave of the 
trial or appellate court to show that the copy was 
not a true copy. 75 

Presumptions. Every reasonable presumption is 
indulged to validate the service. 76 Accordingly, it 
will be presumed that an attorney acknowledging 
service is at the time attorney for defendant in 
error, with authority to acknowledge, 77 that an ac¬ 
knowledgment of service “as attorney for defend- 


E.2d 260, 83 Ga.App. 198—Bush v. 
Smith, 48 S.E.2d 582, 77 Ga.App 
329. 

70.15 Ga.—McGreggor v. W. L. Flor¬ 
ence Const. Co., 65 S.E.2d 809, 208 
Ga. 176. 

70.20 Ga.—James v. Hill, 84 S.E.2d 
92, 90 Ga.App. 734. 

70.25 Ga.—Bible v. Allday, 91 S.E. 
2d 306, 93 Ga.App. 231—Le Blanc 
v. Jolly. 89 S.E.2d 681, 92 Ga.App. 
642—Anthony v. Consolidated Film 
& Supply Co., 89 S.E. 428, 18 Ga. 
App. 411—Outlaw v. Premium Dis¬ 
tributing Co., 63 S.E.2d 260, 83 Ga. 
App. 198—Bush v. Smith, 48 S.E. 
2d 582, 77 Ga.App. 329. 

-71. Ga.—Strickland v. Brennen, 89 
S.E. 377, 18 Ga.App. 325. 

71.5 Ga.—Carnes v. Pittman, 74 S.E. 
2d 852, 209 Ga. 639. 

-72. Ga.—Carnes v. Pittman, supra— 
McGreggor v. W. L. Florence Const. 
Co., 65 S.E.2d 809, 208 Ga. 176— 
Akin v. Edmonds, 171 S.E. 272. 177 
Ga. 760—Morris v. Wilson, 126 S. 
E. 795, 159 Ga. 522—Clark Milling 
Co. v. Simmons, 117 S.E. 437, 155 
Ga. 505—Spratt Chair Co. v. ^Etna 
Ins. Co., 115 S.E. 647, 154 Ga. 840— 
Webb v. Deadwyler, 99 S.E. 888, 
149 Ga. 220—Langford v. Salter, 90 
S.E. 860, 146 Ga. 123. 

Anthony v. Consolidated Film & 
.Supply Co., 89 S.E. 428, 18 Ga.App. 
411—Tribble v. Chadwick, 85 S.E. 
.2d 495, 91 Ga-App. 304—Carnes v. 


Pittman, 70 S.E.2d 774, 86 Ga.App. 
62—Bush v. Smith. 48 S.E.2d 582. 
77 Ga.App. 329—Tillman v. Gib¬ 
son, 161 S.E. 630, 44 Ga.App. 440— 
Stacy v. Fleming, 159 S.E. 735, 43 
Ga.App. 591—Town of Bartow v. 
Smith, 132 S.E. 103. 35 Ga.App. 57— 
Scott v. Davis, 95 S.E. 332, 22 Ga. 
App. 32. 

Acknowledgment of receipt of bill 
by counsel which bill had not been 
personally served, does not prevent 
dismissal of the writ of error, where 
it does not affirmatively appear that 
he received the bill within ten days 
from the trial judge's certification 
thereof. 

Ga.—Morgan v. Greenberg, 173 S.E. 
236, 48 Ga.App. 498. 

72.5 Ga.-=-Anthony v. Consolidated 
Film & Supply Co., 89 S.E. 428, 18 
Ga.App. 411—Tribble v. Chadwick. 
85 S.E.2d 495, 91 Ga.App. 304— 
Carnes v. Pittman, 70 S.E.2d 774. 
80 Ga.App. 62—Duchess Chenilles, 
Inc. v. Masters, 67 S.E.2d 600, 84 
Ga.App. 822. 

72.10 Ga.—Walden v. Weston, 188 
S.E. 335, 183 Ga. 276. 

As to time of service 

Ga.—Walden v. Weston, supra. 

Anglin v. Reid, 199 S.E. 255, 58 
Ga.App. 510. 

Defect of parties 

Acknowledgment of service of a 
bill of exceptions purporting to be 
signed by "counsel for defendants in 
error," which expressly reserved the 
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right to dismiss the bill for want of 
proper parties, does not cure a fail¬ 
ure to make one defendant a party 
defendant in error. 

Ga.—Ray v. Hardman, 92 S.E. 211, 
146 Ga. 718. 

73. Ga.—Nichols v. Nichols, 78 S.E. 
2d 513. 210 Ga. 232—Chitwood v. 
Chitwood. 77 S.E.2d 524, 210 Ga. 40 
—Ginn v. Ginn, 42 S.E.2d 923, 202 
Ga. 292—Kahn v. Hollis, 53 S.E. 95, 
124 Ga. 537. 

Godwin v. Atlantic Steel Co., 61 
S.E.2d 155, 82 Ga.App. 391—Harri¬ 
son v. Segars, 53 S.E.2d 126, 79 Ga. 
App. 117—Stepp v. North Ga. Feed 
& Fertilizer Co., 50 S.E.2d 377, 78 
Ga.App. 240. 

4 C.J. p 306 note 33. 

Return construed 

Ga.—Edwards v. United Food Bro¬ 
kers, 22 S.E. 2d 812, 195 Ga. 1. 

74. Ga.—Jones v. Jackson, 115 S.E. 
74, 154 Ga. 669. 

75. Ga.—Atlanta Newspapers v. 

Watts, 90 S.E.2d 52, 92 Ga.App. 843 
—Thomas v. Macken, 141 S.E. 316, 
37 Ga.App. 624. 

76. Cal.—Orland Bank v. Finnell, 65 
P. 976, 133 C. 475. 

Neb.— Corpus Juris Secundum cited 
in Haffke v. State, 30 N.W.2d 462, 
464, 149 Neb. 83. 

4 C.J. p 306 note 34. 

77. Ga.—Bell v. Macon Finance Co., 
155 S.E. 493, 42 Ga.App. 258. 
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ants in error” included all defendants named in the I not exceed his authority by serving the bill out of 
bill, 78 and that the sheriff, in making service, did ' his jurisdiction. 78 


h. Mandamus to Compel Settlement 


§ 882. In General 

a. Duty of trial judge 

b. Statement of rule 

a. Duty of Trial Judge 

The trial judge cannot legally refuse to take action on 
a bill of exceptions, and if a true and accurate bill is 
properly prepared and presented he should settle and 
sign it, or point out wherein it is untrue. 

It is the duty of the trial judge, on presentation 
to him of a bill of exceptions for certification, to 
certify as true the facts alleged therein or to point 
out wherein they are untrue. 79 * 50 He cannot legal¬ 
ly refuse to take any action on a bill of exceptions 
presented to him for settlement; 80 and if a bill 
properly prepared and presented to him as required 
by statute or rule of court is truthful and accurate 
he should settle and sign it, 81 even though, it has 
been held, the order from which the appeal is 
sought to be taken is not an appealable order, where 
that is a question for the appellate court alone to 
decide. 82 If the bill presented does not fairly state 
the truth of the case, it is his duty, as considered 
supra § 846, to return it for correction or to make 
such changes and corrections in the bill as will make 


it conform to the truth and then to sign it; and the 
mere fact he does not concur with the facts as 
stated in the bill of exceptions tendered is not 
ground for a final rejection of the bill. 83 If, how¬ 
ever, the bill of exceptions is so inaccurate or in¬ 
sufficient that the trial judge is unable to approve 
it as presented, he may properly refuse to settle and 
sign it, 84 as his duty is to settle a bill, not to make 
one. 85 If the judge fails to comply with a request 
to indorse on the bill of exceptions his reasons for 
his refusal to settle it, the matter should be brought 
to the attention of the appellate court. 85 * 5 

b. Statement of Rule 

As a general rule, mandamus is the proper remedy 
to compel a judge to settle and sign a bill of exceptions 
which he has erroneously refused to settle and sign, and 
in some cases to compel him to file such a bill. 

Under the early practice in a number of jurisdic¬ 
tions, a special writ was employed to compel a trial 
judge to settle and sign a bill of exceptions. 86 Un¬ 
der various statutes and rules with respect to par¬ 
ticular appellate practice and procedure, if the judge 
erroneously refuses to settle and sign a true bill of 
exceptions mandamus is the proper remedy to com¬ 
pel him to settle and sign the bill ; 87 or, as has been 


78. Ga.—Edwards v. Wall, 113 S.E. 
190, 153 Ga. 776. 

Connor v. Hodges, 66 S.E. 546, 7 
Ga.App. 153. 

79. Ga.—Jones v. McCrary, 51 S.E. 
349, 123 Ga. 282. 

79.50 Ga.—Williams v. Smith, 91 S. 
E.2d 840, 93 Ga.App. 429. 

80. Ga.—Anderson v. Faw, 4 S.E. 
920, 79 Ga. 558. 

4 C.J. p 306 note 37. 

81. Ark.—Springfield v. Fulk, 131 S. 
W. 694, 96 Ark. 316. 

Cal.—Higgins v. Mogan, 248 P. 551, 78 
C.A. 199. 

Ga.—Covin v. Willie, 91 S.E. 278, 19 
Ga.App. 259. 

Ky.—Thompson v. Tyrie, 255 S.W. 
526, 200 Ky. 741. 

Mass.—Petition of Bullock, 149 N.E. 
604, 254 Mass. 14. 

Nev.—State v. Second Judicial Dist. 
Court in and for Washoe County, 
17 P.2d 695, 54 Nev. 371—State ex 
rel. Gray v. Second Judicial Dis¬ 
trict Court in and for Washoe Coun¬ 
ty, 278 P. 363, 51 Nev. 412. 

Ohio.—State of Ohio, ex rel. Forbes 
v. W. Fieldler, 3 Ohio N.P.,N.S., 283, 
Philippine.—Santos v. Del Rosario, 5 
Philippine 171—Fischer v. Ambler, 
1 Philippine 508. 


Wyo.—State v. Craig, 89 P. 584, 15 
Wyo. 439. 

4 C.J. p 306 note 36. 

82. Cal.—Skernswell v. Schonfeld, 
127 P.2d 529, 20 C.2d 503. 

Higgins v. Mogan, 248 P. 551, 78 
C.A. 199. 

83. Tex.—Alamo Iron Works v. Pra¬ 
do, Civ.App., 220 S.W. 282. 

84. N.Y.—Kozelka v. Prudential Ins. 
Co. of America, 276 N.Y.S. 894, 243 
App.Div. 631. 

Tenn.—McCallen v. Sterling, 5 Yerg. 
223. 

Tex.—Burson v. First Nat. Bank, Civ. 

App., 299 S.W. 927. 

Both hills inaccurate 
Where both bills of exceptions pre¬ 
sented by the parties are inaccurate, 
or insufficient, both of them should 
be rejected by the trial judge. 

Ill-—Bauman v. C. I. T. Corporation, i 
190 N.E. 696, 356 Ill. 336. 

85. Cal.—St. Clair v. Bullock, 85 P. 
2d 867, 12 C.2d 450. 

Nichols v. Smith, 76 P.2d 525, 25 
C.A.2d 94—Dainty Pretzel Co., Inc. 
v. Superior Court in and for City 
and County of San Francisco, 45 P. 
2d 817, 7 C.A.2d 437. 

Ohio.—State ex rel. Eges v. Corlett, 
27 N.E.2d 930, 137 Ohio St. 19. i 
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Wash.—State v. Superior Court for 
King County, 278 P. 169, 152 Wash. 
407. 

85.5 Ga.—Fouts v. Franklin, 189 S.E. 
543, 55 Ga.App. 77—Shale v. 

Rourke, 100 S.E. 650, 24 Ga.App. 
284. 

86. Pa.—Drexel v. Man, 6 Watts & 
S. 386, 397, 40 Am.D. 573. 

4 C.J. p 306 note 38. 

87- Ark.—Wright v. E. O. Barnett 
Bros., 194 S.W. 1026, 129 Ark. 102. 
Cal.—Skernswell v. Schonfeld, 127 P. 
2d 529, 20 C.2d 503—Keown v. Cali¬ 
fornia Pacific Realty Co., 279 P. 
764, 207 C. 769. 

Clough v. Superior Court in and 
for Tehama County, 61 P.2d 375, 17 
C.A.2d 14—Rinaldo v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 59 P.2d 868, 15 C.A.2d 585— 
Koonz v. Comfort Supply Co., 297 
P. 1, 114 C.A. 773—Howell v. Pe¬ 
dersen, 181 P. 674, 41 C.A. 45- 
Potter v. Pigg, 170 P. 1066, 35 C.A. 
707. 

Ga.—Barker v. People’s Loan & Sav¬ 
ings Co., 173 S.E. 704, 178 Ga. 464— 
Nash v. Sheppard, 129 S.E. 639, 161 
Ga. 192. 

HI.—Hooper v. Rooney, 127 N.E. 711, 
293 Ill. 370. 
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held, to compel him to correct errors in the bill of 
exceptions or to allow and sign a bill as corrected. 58 

A court, it seems, cannot grant the writ except 
to effectuate its own jurisdiction of the cause by 
appeal or error. S9 The writ will not issue where the 
technical record duly certified by the clerk and 
showing that the appeal had been perfected so as 
to give the appellate court jurisdiction to pass on 
the question was not filed in the appellate court, 89 * 5 
or where the appeal, having been taken too late, 
must be dismissed on motion properly made, 89 - 10 
or where the decision or order from which an ap¬ 
peal or writ of error is sought to be taken cannot be 
reviewed. 90 

To compel filing. Mandamus will not lie to com¬ 
pel a judge to file a bill of exceptions left with him 
for his signature, that duty belonging to the party 
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or his attorney, 91 although it has been held that the 
writ lies to compel the filing of a bill of exceptions 
which has already been signed. 92 

Against clerk. Mandamus will not issue to com¬ 
pel a clerk to sign a deceased judge’s name to a 
bill of exceptions. 93 

§ 883. Adequacy of Other Remedies 

Other remedies adequate to secure the settling of the 
bill should be exhausted before mandamus can issue. 

Other remedies adequate to secure the settling of 
a bill of exceptions, it seems, should be exhausted 
before mandamus can issue, 94 as where, considered 
supra § 849, another remedy is provided by statute, 
by a bystander’s bill of exceptions, although man¬ 
damus has been issued to compel the settling of a 
bill of exceptions, regardless of a right to appeal 
from the order refusing the bill. 95 


Ind.—Conner v. Jones, 60 N.E.2d 534, 
115 Ind.App. 660. 

Ky.—Domestic Life & Accident Ins. 
Co. v. Smith, 82 S.W.2d 293, 259 
Ky. 158—Thompson v. Tyrie, 255 
S.W. 526, 200 Ky. 741. 

Mich—Radies v. Hayes, 206 N.W. 373, 
233 Mich. 200. 

Ohio.—State v. Weygandt, 173 N.E. 
614, 123 Ohio St. 7—Beebe v. State, 
139 N.E. 156, 106 Ohio St. 75. 

Stefanowski v. Stefanowski, App., 
42 N.E.2d 917—Telling Belle Ver¬ 
non Co. v. Krinz, 171 N.E. 357, 34 
Ohio App. 499. 

State of Ohio, ex rel. Forbes v. 
W. Fiedler, 3 Ohio N.P..N.S., 283. 
Philippine.—Somes v. Crossfield, 8 
Philippine 283—Cedre v. Jenkins, 5 
Philippine 647—Herrer v. Herrera, 
5 Philippine 383—Castro v. Castro, 
5 Philippine 180—Reyes v. Siguion, 
4 Philippine 633—Garcia v. Ambler, 
4 Philippine 81—Aznar v. Norris, 3 
Philippine 636—Fischer v. Ambler, 
1 Philippine 508—Gonzaga v. Nor¬ 
ris, 1 Philippine 334, 529. 

Puerto Rico.—People v. Rivera, 24 
Puerto Rico 790—People v. Barquet, 
18 Puerto Rico 465. 

Tenn.—Shelton v. Hickman, 172 S.W. 
2d 9, 26 Tenn.App. 344—Collier v. 
City of Memphis, 4 Tenn.App. 322. 
Va.—Collins v. Christian, 24 S.E. 472, 
93 Va. 1. 

W.Va.—Bailey Lumber Co. v. Ward, 
152 S.E. 862, 109 W.Va. 55. 

4 C.J. p 306 note 39. 

Inherent power 

The court of appeals, in aid of its 
appellate jurisdiction in other cases, 
has inherent power to grant writ of 
mandamus to compel trial judge to 
sign bill of exceptions, if record dis¬ 
closes facts justifying issuance of 
writ, notwithstanding court has no 
appellate jurisdiction of mandamus 
cases. 


Tenn.—Stargel v. Stargel, 107 S.W.2d 
520, 21 Tenn.App. 193. 

88. Nev.—State v. Second Judicial 
Dist. Court in and for Washoe 
County, 17 P.2d 695, 54 Nev. 371. 

Ohio.—Beebe v. State, 139 N.E. 156, 
106 Ohio St 75. 

French v. Friesinger, App., 38 N. 
E.2d 87—Telling Belle Vernon Co. 
v. Krenz, 171 N.E. 357, 34 Ohio 
App. 499. 

'Va.—Page v. Clopton, 30 Gratt. 415, 
71 Va. 415. 

W.Va.—Bailey Lumber Co. v. Ward, 
152 S.E. 862, 109 W.Va. 55. 
Insertion of all the evidence 

Where the bill as presented by ap¬ 
pellant does not present all the facts, 
it is the right of the adverse party 
to have them inserted, and manda¬ 
mus may issue to compel their in¬ 
sertion. 

Kan.—Boston, etc., Glass Co. v. Lud- 
lum, 8 Kan. 40. 

In California mandamus does not 
lie where petitioner, instead of seek¬ 
ing to compel settlement of a bill of 
exceptions, seeks to correct the bill 
as settled. 

Cal.—Fuhrman v. Superior Court in 
and for City and County of San 
Francisco, 39 P.2d 802, 2 C.2d 250 
—Thornton v. Hoge, 23 P. 1112, 84 
C. 231. 

89. Ill.—Hawes v. People, 17 N.E. 
13, 124 Ill. 560. 

4 C.J. p 307 note 40. 

89.5 Tenn.—Kelly v. Cannon, 117 S. 
W.2d 760, 22 Tenn.App. 34. 

89.10 Cal.—City of Pasadena v. Su¬ 
perior Court in and for Los An¬ 
geles County, 298 P. 968, 212 C. 
309. 

90. Cal.—Masonic Mines Ass’n Trus¬ 
teeship v. Parker, 195 P. 666, 185 
C. 26. 


Ill.—People v. Smith, 51 Ill. 177. 

4 C.J. p 310 note 59. 

New trial proceeding 

Where a new trial proceeding was 
never prosecuted beyond service and 
filing of notice of intention and oth¬ 
er papers, it cannot be reviewed on 
appeal, never having been presented 
to the trial court, and should not be 
a part of the bill of exceptions, and 
the trial judge will not be required 
to include it by writ of mandate. 

Cal.—Masonic Mines Ass’n Trustee¬ 
ship v. Parker, 195 P. 666, 185 C. 
26. 

Order not reviewable on separate ap¬ 
peal 

Writ of mandate to compel trial 
judge to settle bill of exceptions on 
appeal from special order in pro¬ 
bate proceedings terminating pro¬ 
ceedings to procure a record on ap¬ 
peal, which order is not reviewable 
on a separate appeal, will be denied. 
Cal.—Wrynn v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 241 P. 849, 197 C. 591. 

91. Mo.—State v. Redd, 68 Mo. 106. 
4 C.J. p 302 note 92. 

In Texas where the trial court re¬ 
jected bills of exception, appellants 
were required to compel the judge 
by mandamus to file the bills. 

Tex.—Sisk v. Randon, Civ.App., 33 S. 
W.2d 1082, affirmed Com.App., 70 
S.W.2d 689. 

92. Ohio.—State v. FI inn, 1 Ohio 
Dec. (Reprint) 551, 10 WestL.J. 
363. 

93. Ark.—Kansas, etc., R. Co. v. 
Fitzhugh, 33 S.W. 208, 61 Ark. 339. 

94. Miss.—Williams v. Ramsey, 52 
Miss. 851. 

4 C.J. p 307 note 42. 

95. Cal.—People v. Crane, 60 C. 279. 
Nev.—State v, Murphy, 6 P. 840, 19 

Nev. 89. 
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§ 884 APPEAL & ERROR 

§ 884. Right to, and Allowance of, Writ 

a. In general 

b. To sign second bill 

c. To fix time for settling 

d. Effect of laches in presenting bill; 

extended time 

e. Waiver of right 

f. Mandamus to ex-judge or successor 
a. In General 

A writ of mandate to compel the settlement of a bill 
of exceptions is not altogether a matter of right; it will 
issue to compel the trial Judge to settle and sign a bill of 
exceptions, which he has absolutely or erroneously re¬ 
fused or failed to settle and sign, but not to direct him 
how to act in this regard or to compel him to decide in a 
particular way as to the contents of the bill. 

A writ of mandate to compel the settlement of a 
bill of exceptions is not altogether a matter of 
right. 96 The writ will issue to compel the trial 
judge to exercise his discretionary powers as to 
approving, settling, and signing a bill of exceptions, 
as a ministerial duty; 97 and an absolute, and not 
a mere qualified or temporary, refusal or failure on 


the part of the judge to perform his duty should be 
shown as a condition precedent to granting the 
writ. 98 As a general rule, however, the writ will 
not issue to control the court in the exercise of his 
judicial discretion, by directing him how he shall 
act, 99 or compelling him to decide in a particular 
way what the bill shall contain, 1 since, as stated 
supra §§ 837, 845, the law imposes on the trial judge 
alone the duty of determining what a bill of ex¬ 
ceptions shall contain and whether or not it is cor¬ 
rect. A peremptory writ will not lie to compel the 
judge to settle the very bill presented, 2 unless it 
appears that the case as thus presented is in ac¬ 
cordance with the facts, 3 and it has been held that, 
where the judge has refused to authenticate a par¬ 
ticular bill, fair and truthful on its face, actually 
presented to him, an alternative writ may issue 
requiring him to authenticate it or to show in his 
return the reasons why he does not do so. 4 

Proper refusals. Mandamus has been held not to 
lie to compel a judge to settle and sign a bill of ex¬ 
ceptions where the judge asserts that it contains 
erroneous or untruthful, 5 or irrelevant or unneces- 


96. Cal.—Nichols v. Smith, 76 P.2d 
525, 25 C.A.2d 94—Dainty Pretzel 
Co., Inc. v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 45 P.2d 817, 7 C.A.2d 437— 
Fairbanks, Morse & Co. v. Stroth¬ 
er, 265 P. 992, 90 C.A. 410. 

Ill.—Hooper v. Rooney, 127 N.E. 711, 
293 Ill. 370. 

Amount in controversy 

Where judgment in replevin ren¬ 
dered against defendant was for 
property appraised for amounts such 
that in effect the judgment was for 
plaintiff in replevin in amount of 
more than five hundred dollars, de¬ 
fendant could maintain mandamus to 
set aside order of trial court deny¬ 
ing settlement of bill of exceptions 
without securing certificate that the 
amount involved exceeded five hun¬ 
dred dollars. 

Mich.—Andres v. Washtenaw Circuit 
Judge, 283 N.W. 630, 287 Mich. 412. 

97. Fla.—State v. Cornelius, 129 So. 
752, 100 Fla. 292. 

Ind.—State v. Deupree, 81 N.E. 678, 
40 Ind.App. 492. 

Nev.—State v. Second Judicial Dist. 
Court in and for Washoe County, 
17 P.2d 695, 54 Nev. 371. 

Approving 1 and signing a hill of 
exceptions becomes a ministerial 
duty, not necessarily involving judi¬ 
cial discretion, where matters in pais 
set forth are substantially correct. 
Fla.—State v. Cornelius, 129 So. 752, 
100 Fla. 292. 

98. Ark.—Branch v. Winfield, 95 S. 
W. 1007, 80 Ark. 61. 

4 C.J. p 307 note 45, p 308 note 46. 


Requiring condition 

For a judge to require as a condi¬ 
tion to signing a bill of exceptions 
that it be submitted to opposing 
counsel is a proper regulation of 
practice, and not a refusal to act 
which can be controlled by manda¬ 
mus. 

Ark.—Branch v. Winfield, supra. 

99. Cal.—Wilson v. Superior Court 
of State of California, in and for 
Monterey County, 278 P. 440, 207 
C. 364. 

Fla.—State v. Cornelius, 129 So. 752, 
100 Fla. 292. 

Tenn.—State v. Von Huffaker, 7 
Tenn.Civ.App. 1. 

4 C.J. p 292 note 10, p. 308 notes 
47, 49. 

1. Ark.—Springfield v. Fulk, 131 S. 
W. 694, 96 Ark. 316. 

Ill.—Hooper v. Rooney, 127 N.E. 711, 
293 Ill. 370. 

Nev.—State ex rel. Capurro v. Sec¬ 
ond Judicial Dist. Court in and for 
Washoe County, 17 P.2d 695, 54 
Nev. 371—State v. Murphy, 6 P. 
840, 19 Nev. 89. 

Ohio.—State v. Baer, 8 Ohio App. 
184. 

4 C.J. p 308 notes 48, 49. 

2. Ohio.—State v. Baer, supra. 

Tenn.—State v. Von Huffaker, 7 

Tenn.Civ.App. 1. 

4 C.J. p 308 note 50. 

3. N.V.—People v. Baker, 35 Barb. 
105, 14 Abb.Pr. 19. 

4. Ohio.—State v. Baer, 8 Ohio App. 
184. 

; 4 C.J. p 308 note 51. 
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5. Cal.—Nichols v. Smith, 76 P.2d 
525, 25 C.A.2d 94. 

Ga.—Ryals v. Hardeman, 188 S.E. 
444, 183 Ga. 366. 

McBurney v. Anderson, 52 S.E. 
2d 519, 78 Ga.App. 776—Britt v. 
Howard, 101 S.E. 768, 24 Ga.App. 
657—Shale v. Rourke, 100 S.E. 650, 
24 Ga.App. 284. 

Ohio —State v. Baer, 8 Ohio App. 
184. 

Tenn.—State v. Von Huffaker, 7 
Tenn.Civ.App. 1. 

4 C.J. p 309 note 52. 

Abuse of discretion 

Where it is not charged or proved 
that the trial court abused its dis¬ 
cretion in determining that the bill 
of exceptions was not true, the ap¬ 
pellate court must assume the trial 
court’s conclusion to be true and 
will not order it to sign the bill. 
Ohio.—State ex rel. Prudential Ins. 
Co. of America v. Price, 186 N.E. 
885, 45 Ohio App. 209. 

Oral statement of reasons for re¬ 
fusal 

Where a presiding judge refused to 
sign a tendered bill of exceptions, 
and returned it without giving rea¬ 
sons therefor, but orally stated them 
to counsel, and in conformity with 
statute ordered notice to the op¬ 
posite party of the time of tender¬ 
ing exceptions, and a hearing was 
held, at which the judge orally stat¬ 
ed that the bill contained erroneous 
statements of fact, the judge would 
not be required to sign the bill. 

Ga.—Shale v. Rourke, 100 S.E. 650, 
24 Ga.App. 284. 
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sary, 6 matter, unless such objections are met and 
removed, 7 on the clearest and most convincing 
showing, made to appear properly before the court 
below and incorporated in the record sent to the ap¬ 
pellate court. 8 

Also, the writ will not issue to compel the trial 
judge to complete an incomplete bill of exceptions, 8 5 
as where the bill contains less than all the evi¬ 
dence bearing on, and which is necessary to ex¬ 
plain, the exception or error complained of, 9 or to 
complete a bill of exceptions where the record 
shows all that took place in the trial court; 9 * 5 where 
the judge asserts that parts of the bill of excep¬ 
tions relate to matters dehors the record which, for 
the want of knowledge, he cannot certify as true; 9 * 10 
where the judge returns that the bill presented is in¬ 
correct; 10 where the case has not been finally dis- 
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posed of; 11 where material matters are omitted and 
counsel fails or refuses to supply them; 12 where it 
would be useless for the court to grant the writ, 12 - 0 
as where it is apparent that the bill would be useless 
if signed, 13 or, it has been held, when the appeal 
involves a decision rendered in a certiorari pro¬ 
ceeding; 13 - 5 where the correctness of the bill is in 
dispute; 14 where the bill does not show an attempt 
to present a fair and bona fide statement of the 
case; 15 or where the relator has by his own act 
made it impossible for the judge to settle and sign 
the bill. 16 

A judge will not be compelled by mandamus to 
sign a bill of exceptions not prepared according to 
the rules of court or practice, 17 as where it lacks 
some of the essentials of a bill of exceptions, 18 or, 
at least, where it is so lacking in essentials as to 


6. Ga.—Ryals v. Hardeman, 188 S. 

E. 444, 183 Ga. 366. 

Mo.—State v. Jarrott, 81 S.W. 876, 
183 Mo. 204. 

4 C.J. p 309 note 53. 

7. Ga.—Britt v. Howard, 101 S.E. 
768, 24 Ga.App. 657. 

8. Tenn.—State v. Cooper, 64 S.W. 
50, 107 Tenn. 202. 

8.5 Ohio.—State ex rel. Eges v. Cor- 
lett, 27 N.E.2d 930, 137 Ohio St. 
19. 

9. Ohio.—State ex rel. Eges v. Cor- 
lett, supra. 

Tenn.—Kelly v. Cannon, 117 SW.2d 
760, 22 Tenn.App. 34. 

Wyo.—State v. Craig, 89 P. 584, 15 
Wyo. 439. 

9.5 Ohio.—Malle v. Hayes, 159 N.E. 
116, 25 Ohio App. 506. 

9.10 Ga.—Ryals v. Hardeman, 188 
S.E. 444, 183 Ga. 366. 

10. Tenn.—State v. Von Huffaker, 7 
Tenn.Civ.App. 1. 

4 C.J. p 309 note 55. 

11. Ga.—Continental Hat. Bank v. 
Folsom, 70 Ga. 728. 

12. Cal.—Fuhrman v. Superior Court 
in and for City and County of San 
Francisco, 39 P.2d 802, 2 C.2d 250. 

Ga.—Fouts v. Franklin, 189 S.E. 543, 
55 Ga.App. 77—Harris Bros. v. 
Humphries, 148 S.E. 632, 40 Ga. 
App. 23—Covin v. Willie, 91 S.E. 
278, 19 Ga.App. 259. 

Tenn.—State v. Yarnell, 5 S.W. 2d 
471, 156 Tenn. 327. 

Wash.—State v. Superior Court for 
King County, 278 P. 169, 152 Wash. 
407. 

4 C.J. p 309 note 57. 

Beftisal to furnish transcript 

A prospective appellant, having 
the transcript of testimony and re¬ 
fusing to furnish the transcript to 
the court, has no right to compel 
the court by mandamus to omit an 
amendment to the bill of exceptions. 


reciting that other evidence was in¬ 
troduced sufficient to support the 
judgment. 

Cal.—Fuhrman v. Superior Court in 
and for City and County of San 
Francisco, 39 P.2d 802, 2 C.2d 250. 

12.5 Cal.—City of Pasadena v. Su¬ 
perior Court in and for Los An¬ 
geles County, 298 P. 968, 212 C. 
309. 

Tenn.—Cantrell v. Golden, 109 S.W. 
1154, 120 Tenn. 204. 

Stargel v. Stargel, 107 S.W.2d 
520, 21 Tenn.App. 193. 

13. Cal.—Hotchkiss v. Superior 
Court in and for Alameda County, | 
269 P. 524, 204 C. 667, certiorari 
denied 49 S.Ct. 178, 278 U.S. 653, 
73 L.Ed. 563. 

Fighiera v. De Whirst, 162 P. 
655, 32 C.A. 245. 

Nev.—State ex rel. Roberts Min. & 
Mill. Co. v. Second Judicial Dist. 
Court in and for Washoe County, 
47 P.2d 383, 56 Nev. 128. 

Philippine.—Real Monasterio de San¬ 
ta Clara v. Villamar, 33 Philippine 
411. 

Tenn.—Hill v. Laughlin, 67 S.W.2d 
568, 17 Tenn.App. 367. 

4 C.J. p 309 note 58. 

Dismissal of appeal necessary 

A mandate to compel the judge to 
settle a bill of exceptions prepara¬ 
tory to an appeal must be denied, 
where the facts alleged in the pe¬ 
tition for the writ show the appeal 
would have to be dismissed. 

Cal.—Hotchkiss v. Superior Court in 
and for Alameda County, 269 P. 
524, 204 C. 667, certiorari denied 
49 S.Ct. 178, 278 U.S. 653, 73 L.Ed. 
563. 

Same issue raised by transcript 
Where, on a motion for new trial 
by defendant, plaintiff’s motion to 
strike defendant’s affidavits as not 
filed in time was granted, and de¬ 
fendant appealed from a judgment 
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denying new trial and applied for a 
transcript and also prepared a bill 
of exceptions to the order of the 
court striking affidavits, the refusal 
of the court to settle the bill of 
exceptions was not error, since the 
petitioner had proceeded under the 
alternative method of requesting a 
transcript or preparing bill of ex¬ 
ceptions, and the action of the court 
in striking affidavits was sufficiently 
raised by the transcript. 

Cal.—Lesem v. Collier, 239 P. 717, 
197 C. 79. 

13.5 Cal.—Rinaldo v. Superior 

Court in and for Los Angeles 
County, 59 P.2d 868, 15 C.A.2d 585. 

14. Wyo—State v. Craig, 89 P. 584, 
15 Wyo. 439. 

4 C.J. p 310 note 60. 

15. Cal.—Dainty Pretzel Co., Inc. v. 
Superior Court in and for City and 
County of San Francisco, 45 P.2d 
817, 7 C.A.2d 437. 

4 C.J. p 310 note 61. 

16. Ohio.—State ex rel. Prudential 
Ins. Co. of America v. Price, 186 
N.E. 885, 45 Ohio App. 209. 

Taking bill from files 
Where an excepting party by tak¬ 
ing the bill of exceptions from the 
files within an hour after filing, 
made it impossible for the court to 
perform its duty within the statu¬ 
tory time, the excepting party could 
not, by mandamus, compel the court 
to sign or correct and sign and allow 
bill of exceptions. 

Ohio.—State ex rel. Prudential Ins. 
Co. of America v. Price, supra. 

17. D.C.—Hight v. McCoy, 46 App. 
D.C. 238. 

4 C.J. p 310 note 62. 

18. Cal.—Ambrose v. American Toll 
Bridge Co., 83 P.2d 499, 12 C.2d 
276. 

Nichols v. Smith, 76 P.2d 525, 25 
C.A.2d 94—Dainty Pretzel Co., Inc. 
v. Superior Court in and for City 
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render correction by amendment impossible, 1S - 5 or j 
where it is not in proper form, 19 or does not con¬ 
tain a proper presentation of the facts and ruling's, 20 
or has not been tendered and filed in accordance 
with the statutes or rules of court. 21 

Improper refusals. Mandamus has been held to 
lie to compel a judge to settle and sign a bill of 
exceptions where the judge arbitrarily refuses or 
fails to sign a full and fair bill of exceptions, 22 
where the bill of exceptions contains all the evi¬ 
dence, 22 - 5 where, subject to the right of the judge 
to direct the petitioner to make and present a cor¬ 
rect bill of exceptions, the bill is merely defective 
and inadequate, and the petitioner did not decline 
to correct it, 22 - 10 or where the judge refuses to set¬ 
tle because the official court reporter did not pre¬ 
pare the transcript, 23 or because there was no 
shorthand reporter during the trial and neither of 
the parties requested the judge to take down the 
evidence in the cause. 24 It will also issue where 
the judge's refusal to settle was because part of the 
exceptions does not fairly state the occurrences at 
the trial, 25 or because of the insufficiency of the 
evidence to justify the finding, where such insuffi¬ 
ciency is the question sought to be reviewed; 26 or 
because there seems to be no merit in the assign¬ 
ments of error. 27 

b. To Sign Second Bill 

Mandamus will not issue to compel the settling and 


signing of a second bill of exceptions, unless a clear case 
for such relief is shown. 

The courts are averse to granting a mandamus to 
compel the signing of a second bill of exceptions, 
and will not do so unless a clear case is made out 
entitling the relator to such relief, 28 although, where 
a bill of exceptions is lost by the judge, it is proper 
to settle a second bill, and mandamus will lie to 
compel such action. 29 

c. To Fix Time for Settling 

Mandamus may issue to compel the fixing of the time 
for setting a bill of exceptions. 

Mandamus has been granted to compel the setting 
of a time at which a bill of exceptions will be set¬ 
tled. 30 

d. Effect of Laches in Presenting Bill; Extend¬ 

ed Time 

Mandamus will not lie to compel the settlement of a 
bill of exceptions which was not presented within the time 
required by law, unless such requirement has been waived, 
or the delay is sufficiently excused or is caused by other 
persons, or unless the bill is presented within the time 
extended therefor. 

Mandamus will not lie to compel the settling and 
signing of a bill of exceptions that has not been 
prepared and presented within the time required by 
statute or rule of court, 31 unless the time require¬ 
ment has been waived, 32 or a sufficient excuse for 


and County of San Francisco, 45 
P.2d 817, 7 C.A.2d 437—Fairbanks, 
Morse & Co. v. Strother, 265 P. 
992, 90 C.A. 410. 

18.5 Cal.—Nichols v. Smith, 76 P. 
2d 525, 25 C.A.2d 94. 

19. Ga.—Rogers v. Roberts, 13 S.E. 
962, 88 Ga. 150. 

4 C.J. p 310 note 63. 

20. Colo.—Lockhaven Trust, etc., 
Co. v. U. S. Mortgage, etc., Co., 72 
P. 602, 18 Colo.App. 447. 

Md.—In re Ingoglia, 155 A. 305, 161 
Md. 207. 

21. Cal.—Erode v. Goslin, 112 P. 
280, 158 C. 699. 

4 C.J. p 310 note 64. 

22. Fla.—State v. Cornelius, 129 So. 
752, 100 Fla. 292. 

Ky.—Thompson v. Tyrie, 255 S.W. 
526, 200 Ky. 741. 

Mich.—Taylor v. Brennan, 58 N.W.2d 
819, 336 Mich. 654. 

4 C.J. p 310 note 65. 

22.5 Tenn.—Kelly v. Cannon, 117 S. 
W.2d 760, 22 Tenn.App. 34. 

22.10 Cal.—St. Clair v. Bullock, 85 
P.2d 867, 12 C.2d 450. 

23. Ill.—People v. Chetlain, 76 N.E. 
364, 219 Ill. 248. 

4 C.J. p 310 note 66. 


24. Ind.—State v. Deupree, 81 N.E. 
678, 40 Ind.App. 492. 

4 C.J. p 310 note 67. 

25. U.S.—Scaife v. Western North 
Carolina Land Co., N.C., 87 F. 308, 
30 C.C.A. 661. 

26. Cal.—Tannahill v. Superior 
Court of Orange County, 216 P. 
601, 191 C. 440. 

27. Mo.—State v. Gibson, 83 S.W. 
472, 184 Mo. 490. 

28. Ga.—Seaboard Air Line R. Co. 
v. Reid, 63 S.E. 1130, 6 Ga-App. 18. 

4 C.J. p 311 note 70. 

29. Mo.—State v. Redd, 68 Mo. 106. 
4 C.J. p 311 note 71. 

30. Mich.—People v. Littlejohn, 11 
Mich. 60. 

Mandamus to compel extension of 
time for settlement see supra § 
868 . 

31. Ark.—Southern Improvement 
Co. v. Elliott, 255 S.W. 299, 160 
Ark. 633. 

Cal.—Gamache v. Budd, 62 P. 105, 
129 C. 554. 

Fighiera v. De Whirst, 162 P. 
655, 32 C.A. 245. 

Ind.—State ex rel. Henderson v. Gil- 
kison, 12 N.E.2d 114, 213 Ind. 156. 
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Ohio.—State v. Spence, 113 N.E. 1048, 
90 Ohio St. 252. 

Or.—State v. Stapleton, 10 P.2d 600, 
139 Or. 402. 

Tenn.—Stargel v. Stargel, 107 S.W.2d 
520, 21 Tenn.App. 193—Hill v. 

Laughlin, 67 S.W.2d 568, 17 Tenn. 
App. 367. 

4 C.J. p 311 note 73. 

After term of court 
Where petitioners for mandamus 
claim that the chancellor had re¬ 
fused to allow them to file certain 
pleas, the fact that petitioners let 
the term of court elapse without 
effort to obtain a bill of exceptions 
m the statutory mode affords no 
ground for the issuance of manda¬ 
mus to compel their filing. 

Ark.—Southern Improvement Co. v. 
Elliott, 255 S.W. 299, 160 Ark. 633. 

32. Cal.—Dowling v. Superior Court 
in and for Marin County, 272 P. 
572, 205 C. 710. 

4 C.J. p 311 note 77. 

Stipulations indicating waiver 
Where parties, after appeal, enter 
into several stipulations relating to 
the contents of a proposed hill of 
exceptions after the time for cer¬ 
tification has expired, thus leading 
appellants to believe that time for 
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the delay is shown. 33 Furthermore, after the ex¬ 
piration of the time prescribed for the certification 
of bills of exceptions, mandamus will not lie to 
compel the trial court to enter a nunc pro tunc or¬ 
der making a bill of exceptions signed within the 
proper time a part of the record as of the date it 
was signed. 33 - 5 Mandamus will lie, however, to 
compel the trial court to consider and settle a pro¬ 
posed bill of exceptions in accordance with the facts, 
where its refusal to settle the bill was on the er¬ 
roneous ground that it had not been filed within the 
time allowed by law. 33 - 10 

The power to determine whether the relator has 
lost his right to the bill by laches, or whether there 
was a sufficient excuse for the delay, is in the lower 
court, and its decision cannot be controlled by man¬ 
damus, unless its refusal to act involves an abuse 
of discretion. 34 

Delay by other persons. Delay by persons other 
than the relator will not deprive him of his right 
to compel the signing of a bill of exceptions, 35 as 
where the delay was due to the fault of the judge. 36 

Time extended. Where there has been an order 
of court extending the time within which excep¬ 
tions may be filed, mandamus will lie to compel the 
signing of the bill if presented within the time as 
extended, 37 unless the conditions imposed when the 


extension of time was granted are not complied 
with. 38 Mandamus will lie to compel the disregard 
of a void order amending a previous order with re¬ 
spect to such extension of time where the appeal 
must fail unless such void order is disregarded. 39 

e. Waiver of Right 

Mandamus will not issue to compel the settlement of a 
bill of exceptions, where the right to the writ has been 
waived. 

A mandamus will not issue to compel the settling 
of a bill of exceptions when the relator has waived 
his right. 40 

f. Mandamus, to Ex-Judge or Successor 

Mandamus will issue against a judge whose term of 
office has terminated to compel him to settle and sign a 
bill of exceptions only where he is the proper official to 
do so; otherwise it may issue against his successor. 

If, in accordance with the rules considered supra 
§ 843 c, a judge whose term of office has expired 
or terminated is regarded as the proper official to 
sign a bill of exceptions he may be compelled, by 
mandamus, in a proper case, to settle and sign it. 41 
If, on the other hand, the ex-judge is regarded as 
incompetent, or at least as merely authorized and 
not required, to sign the bill, a mandamus will not 
issue to compel him to settle and sign it; 42 but may 
issue to compel his successor to do so, 43 unless he 


the preparation and engrossment of 
the bill had been waived, appellants 
are entitled to mandamus to require 
the trial judge to certify the en¬ 
grossed bill of exceptions after his 
refusal to do so because of the de¬ 
lay. 

Cal.—Dowling v. Superior Court in 
and for Marin County, supra. 

33. Ga.—Farmers’, etc., Nat. Bank 
v. Willis, 50 S.E. 366, 122 Ga. 
563. 

4 C.J. p 311 note 74. 

Mistake of law as to the length of 
time permitted for presenting and 
settling the bill is not a sufficient ex¬ 
cuse within the meaning of this rule. 
Or.—McElvain v. Bradshaw, 48 P. 
424, 30 Or. 569. 

33.5 W.Va.—Monongahela Ry. Co. 
v. Wilson, 10 S.E.2d 795, 122 W.Va. 
467. 

33.10 Cal.—Savage v. Superior 
Court in and for City and County 
of San Francisco, 97 P.2d 990, 36 
C.A.2d 521. 

Failure to serve notice of entry of 
judgment 

Where the time prescribed is a 
specified time after notice of entry 
of the judgment has been served on 
the losing party, and such notice 
was never served on him, a peremp¬ 
tory writ of mandamus will issue di¬ 


recting the trial court to consider 
and settle the proposed bill of ex¬ 
ceptions. 

Cal.—Savage v. Superior Court in 
and for City and County of San 
Francisco, supra. 

34. Cal.—Brown v. Prewett, 29 P. 
951, 94 C. 502. 

4 C.J. p 311 note 76. 

Mandamus is not the proper rem¬ 
edy to compel the trial court to re¬ 
lieve from a default in not filing the 
bill within the proper time, since a 
decision whether the case is within 
the statute is a judicial act. 

Cal.—Hicks v. Hasten, 36 P. 130, 101 
C. 651—Stonesifer v. Armstrong, 
25 P. 50, 86 C. 594. 

35. Or.—Ah Lep v. Gong Choy, 9 
P. 483, 13 Or. 205. 

4 C.J. p 311 note 78. 

36. Ark.—Springfield v. Fulk, 131 S. 
W. 694, 96 Ark. 316. 

Ind.—Bogue v. Murphy, 57 N.E. 726, 
25 Ind.App. 102. 

Mo.—State v. Redd, 68 Mo. 106. 

37. Ill.—People v. Lyle, 160 N.E. 
742, 329 Ill. 418. 

People v. Ehler, 239 Ill.App. 398. 
4 C.J. p 312 note 80. 

38. Ill.—People v. Blades, 104 Ill. 
591. 

39. Ill.—People v. Lyle, 160 N.E. 
742, 329 Ill. 418. 
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40. Va.—Dillard v. Dunlop, 3 S.E. 
383, 83 Va. 755. 

4 C.J. p 312 note 81. 

41. Mont.—Montana Ore Purchas¬ 
ing Co. v. Lindsay, 63 P. 715, 25 
Mont. 24. 

4 C.J. p 312 note 83. 

42. Wash.—State v. Allyn, 34 P. 914, 
7 Wash. 285. 

4 C.J. p 312 note 82. 

43. Ind.—State v. Slick, 86 Ind. 501. 
On verified petition 

Where a verified petition, showing 
the refusal of the trial judge to sign 
a properly prepared and presented 
bill of exceptions, is presented to his 
successor, it is the duty of the suc¬ 
cessor to sign it, although the time 
has expired, and he may be com¬ 
pelled to do so by mandamus. 

Ind.—State v. Slick, supra—Smith v. 
Baugh, 32 Ind. 163—Hedrick v. 
Hedrick, 28 Ind. 291. 

Xn Michigan it has been said that 
“a writ of mandamus will not be is¬ 
sued to compel the successor of the 
judge who tried the action to sign a 
bill of exceptions, in the absence of 
a statute making the extended notes 
and certified report of the official re¬ 
porter conclusive evidence of the 
facts therein settled.” 

Or.—Henrichsen v. Smith, 42 P. 486, 
44 P. 496, 497, 29 Or. 475. 
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is disqualified to act. 44 
§ 885. Application and Determination 

A proper application must be seasonably filed praying 
for the writ, and, as grounds therefor, must set forth 
facts sufficient to show proper cause for issuance of writ 
as against trial judge’s refusal to do so. On the hear¬ 
ing it must be made to appear that it was the duty of trial 
judge to settle the bill; but the appellate court ordinarily 
will not consider the merits of an assignment of error, 
or try the facts as to the accuracy and truth of the bill. 

A proper application or petition must be filed 
praying for the writ. 45 The petition must purport 
to be made on behalf of a party in interest, must 
set out the title of the court or cause, must show 
from what court the writ is sought, 46 and as 
grounds of the application must set forth facts suffi¬ 
cient to show proper cause for the issuance of the 
writ as claimed by relator. 47 It should be accom¬ 
panied by or set out substantially the bill of excep¬ 
tions tendered, 48 and should allege that the bill was 
shown to opposing counsel, 49 that it was a true 


4A C.J.S. 

bill, 50 and was in a form which the judge should 
have signed. 51 

It should be verified by the attorney as to the truth 
of the bill tendered, and as to other facts by either 
the party or his attorney ; 52 and in some states leave 
of court to file the application must first be ob¬ 
tained. 53 

Time of application. An application for the writ 
of mandamus must be seasonably presented, nega¬ 
tiving any want of diligence on applicant’s part. 54 
The writ will be denied, where at the time of ap¬ 
plication the time for taking the writ of error had 
expired. 54 - 5 

Hearing and determination . On a hearing on an 
application for a mandamus to compel a judge to 
settle and certify a bill of exceptions, the burden is 
on applicant to overcome the presumption of regu¬ 
larity of an order of the trial court, dismissing a 
proceeding involving the settlement of the bill, 55 
and to prove that the order of the trial court find- 


44 . Cal.—Massachusetts Bonding & 
Insurance Co. v. Superior Court of 
California in and for Kern County, 
210 P. 741, 192 C. 262. 

Acted as attorney 

Where, in a proceeding for a writ 
of mandate to require a judge to set¬ 
tle a bill of exceptions, it appears 
that he acted as attorney for peti¬ 
tioner in presenting the bill of ex¬ 
ceptions to his predecessor and is 
therefore disqualified, the writ will 
be denied without prejudice to an¬ 
other action in which a different 
judge is substituted. 

Cal.—Massachusetts Bonding & In¬ 
surance Co. v. Superior Court of 
California in and for Kern Coun¬ 
ty, 219 P. 741, 192 C. 262. 

45. Ill.—People v. Loomis, 94 Ill. 
587. 

4 C.J. p 312 note 84. 

Bill against the other parties to 
the cause with a prayer for general 
relief will not warrant the granting 
of a compulsory writ, requiring the 
judge to sign the bill. 

Md.—Ruppertsberger v. Clark, 53 
Md. 402. 

Mere affidavit by one of the attor¬ 
neys accompanied by the bill of ex¬ 
ceptions which the judge refused to 
sign is insufficient. 

Ill.—People v. Loomis, 94 Ill. 587. 

46. Cal.—Landers v. Lawler, 24 P. 
307, 84 C. 547. 

4 C.J. p 312 note 85. 

47. Cal.—Mulcahy v. Young, 208 P. 
321, 58 C.A. 382. 

Fla.—State v. Cornelius, 129 So. 752, 
100 Fla. 292. 

Tenn.—Hill v. Laughlin, 67 S.W.2d 
568, 17 Tenn.App. 367. 

4 C.J. p 312 note 86. 


Payment of reporter’s fees 

In the absence of an allegation 
that the official court reporter's fees 
were paid when he certified the tran¬ 
script, it cannot be presumed, in an 
application for mandamus to compel 
the judge to certify the bill of ex¬ 
ceptions, that the fees were paid as 
required by statute. 

Or.—State v. Stapleton, 10 P.2d 600, 
139 Or. 402. 

48. Ga.—Engel v. Speer, 36 Ga. 258. 
4 C.J. p 312 note 87. 

49. Tenn.—Hill v. Laughlin, 67 S. 
W.2d 568, 17 Tenn.App. 367. 

50. Ohio.—State ex rel. Prudential 
Ins. Co. of America v. Price, 186 
N.E. 885, 45 Ohio App. 209. 

Account of proceedings 

Fact that the bill contained a full, 
fair, complete, and accurate account 
of the proceedings had on the trial 
of the cause should be alleged. 
Tenn.—Hill v. Laughlin, 67 S.W.2d 
568, 17 Tenn.App. 367. 

51. Tenn.—Hill v. Laughlin, supra. 

52. Ga.—Engel v. Speer, 36 Ga. 258. 

53. Ill.—Hawkins v. Harding, 35 
Ill.App. 25. 

54. Tenn.—Corpus Juris Secundum 
quoted in Stargel v. Stargel, 107 S. 
W.2d 520, 523, 21 Tenn.App. 193- 
Hill v. Laughlin, 67 S.W.2d 568, 17 
Tenn.App. 367. 

4 C.J. p 312 note 90. 

Premature application 

An application for mandamus to 
compel the county clerk to file a by¬ 
stander's bill of exceptions, before a 
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specific demand on the clerk there¬ 
for, may be denied as premature. 
Tex.—Bernard v. Crowell, Civ.App., 

38 S.W.2d 912. 

Tardy application 

(1) Delay in applying for writ 
held unreasonable. 

Tenn.—Stargel v. Stargel, 107 S.W. 

2d 520, 21 Tenn.App. 193. 

(2) Where more than three months 
has elapsed after the refusal of the 
trial judge to settle a bill of excep¬ 
tions before application for a writ of 
mandate to compel him to do so is 
made, and no excuse is offered for 
the delay, the writ will be denied. 
Cal.—Derr v. Busick, 218 P. 280, 63 

C.A. 134. 

In Georgia, rules of the supreme 
court and court of appeals under 
Civ.Code (1910) §§ 6252, 6348, requir¬ 
ing a petition for mandamus to com¬ 
pel the judge to certify a bill of ex¬ 
ceptions to be filed within twenty 
days after the refusal of the judge 
to certify exceptions, is in conflict 
with § 6159, providing that such 

mandamus petition shall be applied 
for at the next term of the supreme 
court, and the statute must prevail. 
Ga -—Brown v. Hutcheson, 146 SE. 

27, 167 Ga. 451, mandate conformed 

to 146 S.E. 329, 39 Ga.App. 99. 

54.5 Fla.—State ex rel. Parradee v. 

Overstreet, 174 So. 399, 128 Fla. 

230. 

55. Cal.—Mulcahy v. Young, 208 P. 

321, 58 C.A. 382. 

To overcome the force of this pre¬ 
sumption, it is incumbent on him to 
show the existence of the essential 
facts on which his right to the re¬ 
lief prayed for only may be allowed. 
Cal.—Mulcahy v. Young, supra. 
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ing that the proposed bill of exceptions is false, 
fraudulent, and untrue is not correct. 55 5 In order 
to justify the issuance of the writ, it must clearly 
appear to the appellate court, from the evidence 
submitted at the hearing, that it was clearly the 
duty of the trial judge to settle the bill. 56 The 
appellate court will consider objections to the pro¬ 
posed bill not ruled on by the trial court, if not 
waived ; 57 but will not consider dilatory tactics used 
by relator in the original case, 58 and, generally, will 
not look into the merits of any assignment of error 
therein made ; 59 and a decision, granting a peremp¬ 
tory writ of mandate to compel settlement of a bill 
of exceptions, is not to be taken as intimating any 
view as to the merits of the appeal in the light af¬ 
forded by the proposed bill. 60 So, also, as a gen¬ 
eral rule there can be no trial of the facts involved 
in determining whether or not the bill is true and 
accurate, 61 although the contrary has been held. 62 

Dismissal of application. Where, after submis¬ 
sion of an application to compel a judge to settle a 
bill of exceptions, he signs it, the application will 
be dismissed, without costs. 63 


§ 886. Amendment of Writ 

Writ of mandamus of this kind may be amended be¬ 
fore return and demurrer thereto. 

The writ of mandamus to the trial judge may be 
amended before, but not after, return and demurrer 
thereto. 64 

§ 887. Return or Answer of Judge 

The return or answer of the judge to the writ of man¬ 
damus should allege his defense, and should either deny 
the material allegations of the petition, or state matters 
of defense; if it states a good reason for refusing to 
settle the bill it is generally conclusive. 

The return or answer of the judge to a writ of 
alternative mandamus is a pleading, and the rules 
of construction applicable to pleading in civil ac¬ 
tions apply. 65 The judge must set forth in detail 
and with positive allegations the nature of his de¬ 
fense, 66 and either deny the material allegations of 
the petition, 67 or clearly state facts sufficient to 
show that he has properly exercised his discretion 
and to defeat exceptant’s claim to have the bill of¬ 
fered authenticated. 68 The return or answer to a 
mandamus to compel the settlement of a bill of ex¬ 
ceptions must respond to all the allegations in the 
writ, or it will be bad on demurrer. 69 The fact 


55.5 Cal.—Nichols v. Smith, 76 P. 

2d 525, 25 C.A.2d 94. 

Evidence required 

A writ of mandate would not is¬ 
sue to compel settlement of bill of 
exceptions where petitioner did not 
show incorrectness of finding of 
court that proposed bill was false, 
fraudulent, and untrue by bringing 
forward reporter’s notes or other 
evidence showing the real facts of 
the case. 

Cal.—Nichols v. Smith, supra. 

56. Cal.—Derr v. Busick, 218 P. 280, 
63 C.A. 134. 

57. Cal.—Fighiera v. De Whirst, 162 
P. 655, 32 C.A. 245. 

58. Ill.—People v. Lyle, 160 N.E. 
742, 329 Ill. 418. 

59. Ga.—Du Pre v. Humphries, 113 
S.E. 204, 153 Ga. 884—Landers v. 
Cobb, 102 S.E. 428, 150 Ga. 80. 

4 C.J. p 313 note 91. 

On application for second bill 

However, in mandamus to compel 
a judge to sign a second bill of ex¬ 
ceptions, the court must look into 
the merits of the case. 

Ga.—Du Pre v. Humphries, 113 S.E. 
204, 153 Ga. 884. 

White v. Hutcheson, 154 S.E. 157, 
41 Ga.App. 602. 

On ruling on motion for new trial 
If the bill is on a ruling relating 
to an extraordinary motion for new 
trial, the merits of the motion will 


be inquired into, and mandamus will 
not be granted unless the motion is 
based on meritorious grounds. 

Ga.—Landers v. Cobb, 102 S.E. 428, 
150 Ga. 80. 

60. Cal.—Hardiman v. Church, 191 
P. 1106, 183 C. 585. 

61. Pa.—Conrow v. Schloss, 55 Pa. 
28. 

4 C.J. p 313 note 93. 

62. Cal.—Visher v. Swinnerton, 24 
P. 846. 

4 C.J. p 313 note 92. 

Where a bill has been settled 

(1) The appellate court will not, 
on an application for an alternative 
writ of mandamus, order a reference 
to ascertain whether the bill as set¬ 
tled is correct, but will discharge 
the writ. 

Cal.—Thornton v. Hoge, 23 P. 1112, 
84 C. 231. 

(2) In an original proceeding for a 
writ of mandate to compel the judge 
to settle a bill of exceptions differ¬ 
ent from the one allowed by him, 
the court is confined to the ques¬ 
tion whether there is testimony sup¬ 
porting statements contained in a 
portion of the bill of exceptions giv¬ 
ing rise to the proceedings, in the 
absence of a showing that the peti¬ 
tioner suggested any statement in 
lieu of the portion to which objec¬ 
tion was lodged or of any showing 
that any matter explanatory of or 
in limitation of any part thereof was 
requested. 


Cal.—Newton v. Marsh, 270 P. 730, 
94 C.A. 141. 

63. Ohio.—State v. Spiegel, 25 Ohio 
Cir.Ct. 552. 

4 C.J. p 313 note 94. 

64. N.Y.—People v. Baker, 34 Barb. 
105, 14 Abb.Pr. 19. 

65. Ohio.—State v. Hawes, 1 N.E. 
1, 43 Ohio St. 16. 

4 C.J. p 313 note 97. 

In Philippines the remedy provid¬ 
ed by the code of civil procedure 
for obtaining the judge’s certificate 
to a bill of exceptions resembles 
the Spanish "recourso de queja” and 
does not admit of a demurrer or dil¬ 
atory plea as in an ordinary man¬ 
damus proceedings. 

Philippine.—Cedre v. Jenkins, 5 

Philippine 647. 

66. Ohio.—State v. Hawes, 1 N.E. 
1, 43 Ohio St. 16. 

4 C.J. p 313 note 98. 

67. Ohio.—State v. Hawes, supra. 

68. Ill.—People v. Pearson, 3 Ill. 
189, 33 Am.D. 445. 

4 C.J. p 313 note 1. 

Reasons set forth by the trial 
judge for refusing to sign a bill of 
exceptions may furnish a basis for 
consideration as to whether proper 
discretion was exercised. 

Fla.—State v. Cornelius, 129 So. 752, 
100 Fla. 292. 

69. Cal.—Leach v. Pierce, 29 P. 235, 
93 C. 614. 

4 C.J. p 313 note 2. 
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that the bill presented by the relator is not true 
is a good answer to an alternative writ 70 or to a 
contempt proceeding for refusal to obey an order 
or writ to sign the bill. 71 

Oath. A judge, it is held, need not make oath to 
his return of the reasons why he refused to sign a 
bill of exceptions. 7 - 

Conclusivcness of return. Unless, perhaps, where 
it is shown beyond a reasonable doubt that the 
trial judge was in error, 73 his return to an alterna¬ 
tive writ of mandamus to show cause why he 
should not be compelled to settle and sign a bill of 
exceptions, which states a good reason for his re¬ 
fusal to do so, is conclusive, 74 as for example, a 
return stating that his refusal was because the bill 
did not state the facts truly. 75 


§ 888. Answer of Parties 

A party to the cause cannot intervene and set forth 
additional reasons why the writ should be denied. 

A party to the cause will not, however, be allowed 
to intervene in the mandamus proceedings, and set 
forth additional reasons why the writ should be de¬ 
nied. 76 

§ 889. Peremptory Writ Based on Return 

A peremptory writ will be granted where the judge’s 
return falls to deny the material allegations of the peti¬ 
tion or show a reasonable excuse for his failure to sign 
the bill of exceptions. 

Where the judge fails to deny the material alle¬ 
gations of the petition or show a reasonable ex¬ 
cuse for his refusal to sign, 77 or affirmatively shows 
that only a ministerial act is required of him, 78 a 
peremptory writ will be granted requiring authen¬ 
tication and settlement of the bill of exceptions. 


i. Appeal or Other Proceeding to Review Refusal to Settle 


§ 890. Right to Appeal or Bring Error 

Refusal to settle a bill of exceptions ordinarily is not 
subject to appeal or writ of error, but whatever remedy 
is provided by statute or rule must be followed. 

The remedy provided by statute or rule of court 
must be followed where the trial judge refuses to 


sign and approve the bill of exceptions. 78 - 50 The 
general rule is that a refusal to settle a bill of ex¬ 
ceptions cannot be assigned as error for review by 
appeal or writ of error, 79 although the contrary has 
been held on the judge’s refusal to allow a peremp¬ 
tory exception to be filed. 80 


70. Ohio.—State ex rel. Prudential 
Ins. Co. of America v. Price, 186 
XE. 8S5, 45 Ohio App. 209. 

4 C.J. p 313 note 3. 

Pact that the 1)111 did not contain 
a correct transcript of all the pro¬ 
ceedings and evidence, is an insuffi¬ 
cient answer for a judge claiming 
the bill to be untrue. 

HI-—People v. Lyle, 160 N.E. 742, 329 
Ill. 41S. 

Willingness and effort to perfect 
the hill, on the part of the judge has 
been held to be a necessary allega¬ 
tion. 

Ohio.—State ex rel. Forbes v. W. 
Fiedler, 3 Ohio N.P., N.S., 283. 

71. W.Va.—State v. Cunningham, 11 
S.E. 76, 33 W.Va. 607. 

4 C.J. p 313 note 4. 

72. U.S.—Ex parte Bradstreet, N.Y., 
4 Pet. 102, 7 L.Ed. 796. 

73. Tenn.—State v. Von HufCaker, 7 
Tenn.Civ.App. 1. 

74. Pa.—Haines v. Commonwealth, 
99 Pa. 410. 

Tenn.—State v. Von Huffaker, 7 
Tenn.Civ.App. 1. 

4 C.J. p 314 note 6. 


Cannot he traversed 

Judge’s answer in mandamus pro¬ 
ceeding to compel him to certify a 
bill of exceptions cannot be trav¬ 
ersed, but statements made therein 
must be accepted as true. 

Ga.—Ryals v. Hardeman, 188 S.E. 
444, 183 Ga. 366. 

75. W.Va.—Douglass v. Loomis, 5 
W.Va. 542. 

4 C.J. p 314 note 7. 

76. Cal.—Gay v. Torrance, 76 P. 717, 
143 C. 14. 

77. Ohio.—State v. Hawes, 1 N.E. 
1, 43 Ohio St. 16. 

4 C.J. p 314 note 9. 

78. Ohio.—State v. Pugh, 7 Ohio Cir. 
Ct. 159, 3 Ohio Cir.Dec. 707. 

78.50 Ala.—Bevis v. Wishart, 10 So. 

2d 47, 30 Ala.App. 568. 

Motion in reviewing court not prop¬ 
er remedy 

Where trial court denied motion 
for order to extend time within 
which bill of exceptions might be 
settled on ground that appellants 
were guilty of lack of diligence and 
showed no excuse or justification, 
appellants could not seek review of' 


such denial by motion in reviewing 
court for direction to trial court 
properly to settle and determine bill 
of exceptions. 

Wis.—In re Stanley’s Will, 280 N.W. 
6S5, 228 Wis. 530. 

79. Cal.—In re Merrill’s Estate, 175 
P.2d 819, 29 C.2d 520. 

Lobree v. L. E. White Lumber 
Co., 197 P. 138, 51 C.A. 483—How¬ 
ell v. Pedersen, 181 P. 674, 41 C. 
A. 45. 

Mass.—Petition of Town of Wey¬ 
mouth, 146 N.E. 720, 251 Mass. 
359. 

Mich.—Radies v. Hayes, 206 N.W. 

373, 233 Mich. 200. 

4 C.J. p 314 note 11. 

Order overruling objections to the 
allowance and settlement of a pro¬ 
posed bill of exceptions and to the 
rejection of the proposed modifica¬ 
tions and amendments is not appeal- 
able. 

Nev.—Quinn v. Quinn, 292 P. 621, 
53 Nev. 67. 

80. La.—State v. Judge New Or¬ 
leans Second Dist. Ct. # 10 La.Ann. 
204. 

4 C.J. p 314 note 12, 
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7. Amendment and Correction op Bill 


§ 891. Authority of Court to Allow 

a. Trial court 

b. Appellate court 

c. Agreement of parties 

d. Terms and conditions 

a. Trial Court 

If the application is seasonably made, the trial court 
usually has the power and duty to amend or correct a bill 
of exceptions so that it will speak the truth. 

Providing that the application is seasonably made, 
the trial court usually has both the power and the 
duty to amend or correct the bill of exceptions to 
make it speak the truth. 81 Ordinarily if a bill of 
exceptions is erroneous or incomplete the correc¬ 
tions should be made in the trial court, 81 - 5 and an 
application elsewhere than to the trial court may 
prove fruitless. 81 - 10 Although there is a conflict of 
authority as to whether the retiring judge or his 
successor must settle and sign a bill of exceptions, 
as has already been considered in § 843, the correct 
rule seems to be that the proper judge to allow an 
amendment after the expiration of the term of office 
of the trial judge is the ex judge when he would be 
the proper judge to settle and sign the bill, 82 but 
that his successor should do so when it would be his 
duty to settle and sign the bill. 83 


Under the practice in some jurisdictions, the trial 
judge has the right to amend a bill of exceptions 
so as to make it speak the facts and, when he has 
withdrawn his approval of a bill and changed or 
reformed it and then approved it, the bill as so 
amended should be substituted for the one originally 
approved, 84 and, where the original bill is lost and 
a substitute has been approved by the trial court, 
the substitution of a purported bill other than that 
approved is erroneous. 85 Where the trial judge in 
approving a bill of exceptions orders the clerk to 
certify and transmit copies of the pleadings to the 
appellate court, a failure of the clerk to comply 
which results in an erroneous pleading being trans¬ 
mitted permits the trial judge to effect a correction 
in the records, and the corrected record is the only 
one which will be considered by the appellate 
court. 85 - 5 

An appellant who accepts and files a bill of ex¬ 
ceptions as modified by the trial court is bound by 
its qualifications, since a bill duly signed will be pre¬ 
sumed to have been made with his consent, 86 and 
the filing of a substituted bill constitutes a waiver 
of matters not included therein. 87 

If a trial court, acting beyond the scope of its 
power and authority, attempts to amend or correct 
a bill of exceptions, its effort is abortive, and the 


81. Cal.—In re Silva, 2 P.2d 341, 
213 C. 446. 

Fla.—Red Top Cab & Baggage Co. 
for Use and Benefit of Fontaine 
v. Dorner, 31 So.2d 409, 159 Fla. 
366. 

Ind.—City of Cannelton v. Lewis, 
105 N.E.2d 911, 123 Ind.App. 473 
—Slinkard v. Wilson, 105 N.E.2d 
342, 125 Ind.App. 76—Gilkison v. 
Darlington, 85 N.E.2d 651, 123 Ind. 
App. 637. 

Iowa.—Kohl v. Arp, 17 N.W.2d 824, 
236 Iowa 31. 

Ky.—Oliver v. Muncy, 111 S.W.2d 
392, 271 Ky. 15. 

Mo.—Rolla Special Road Dist. of 
Phelps County v. Phelps County, 
116 S.W.2d 61, 342 Mo. 459. 

Ohio.—State v. Green, 22 Ohio Cir. 

Ct., N.S., 321. 

4 C.J. p 314 note 13. 

Authority of trial court to correct 
its record generally see supra § 
617. 

Amendments after premature settle¬ 
ment 

Where trial judge signed certifi¬ 
cate of settlement of proposed bill of 
exceptions before time for filing ob¬ 
jections had expired, respondent 
could have moved trial court to 
withdraw its certificate and on that 

4A C.J.S.—63 


being done could have proposed ad¬ 
ditions and amendments to the bill. 
Nev.—Bowen v. I. H. Kent Co., 126 
P.2d 331, 61 Nev. 280. 

Duty to see that bill is correct 
When the litigant, by bill or cer¬ 
tificate of exception, attempts to 
make all proceedings during the tri¬ 
al a matter of record, and both sides 
are present when the papers are pre¬ 
sented to the trial judge, the litigant 
has the duty to see that exceptions 
reserved by both sides are truly set 
forth therein. This may be donejby 
addition or corrections of the bills 
presented. 

Va.—Shenandoah Milling Co. v. Phos¬ 
phate Products Corporation, 171 S. 
E. 681, 161 Va. 642. 

Interlineation by judge 

The judge may supply omissions 
in a bill of exceptions by interline¬ 
ation or note, if not thereby show¬ 
ing that any averments in the bill 
of exceptions are untrue. 

Ga.—Holtzendorf v. McNeil, 104 S. 
E. 919, 25 Ga.App. 792. 

81.5 Utah.—Peterson v. Peterson, 
190 P.2d 135, 112 Utah 554. 

Transcript of evidence 
Where the official reporter’s tran¬ 
script of evidence which is incor- 
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porated in the bill of exceptions filed 
by the appellant and approved by the 
trial judge is incorrect, it should be 
corrected in the circuit court. 

Ky.—Castle v. Allen, 120 S.W.2d 219, 
274 Ky. 658. 

81.10 Mo.—West v. Burney, 71 Mo. 
App. 271. 

82. III.—Frazier v. Laughlin, 6 Ill. 
185. 

Ind.—Halstead v. Brown, 17 Ind. 202. 
4 C.J. p 315 note 15. 

83. Ill.—Horton v. Smith, 46 Ill. 
App. 241. 

Mo.—Baker v. Kansas City, etc., R. 

Co., 26 S.W. 20, 122 Mo. 533. 
Vt.—Phelps v. Conant, 30 Vt. 277. 
Wis.—Parroski v. Goldberg, 50 N. 
W. 191, 80 Wis. 339. 

84. Tex.—M. System Stores v. Dav¬ 
enport, Civ.App., 36 S.W.2d 243. 

85. Tex.—Davis v. Wichita State 
Bank & Trust Co., Civ.App., 286 
S.W. 584. 

85.5 Ga.—Beecher v. Carter, 5 S.E. 
2d 648, 189 Ga. 234. 

86. Tex.—Petroleum Casualty Co. v. 
Bristow, Civ.App„ 35 S.W.2d 246. 

87. Mass.—Petition of Barnett, 133 
N.E. 111, 240 Mass. 228. 
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purported amendment or correction will be ignored 
by the reviewing court. 87 * 5 

b. Appellate Court 

Usually a reviewing court wifi refuse to amend or cor¬ 
rect a bin of exceptions, except as to formalities, clerical 
errors, and defects apparent from the record; but amend¬ 
ments or corrections may be made if authorized by stat¬ 
ute or rule of court. 

Since a reviewing court acts only on the record 
which comes from the lower court, 88 reviewing 
courts frequently refuse to amend or correct a bill 


of exceptions, 89 even though the parties to the bill 
consent to the making of the correction or amend¬ 
ment, 90 and require that the correction or amend¬ 
ment be made in the court from which the record 
proceeded. 91 However, a correction or amendment 
may be made in the reviewing court where it in¬ 
volves merely a formality or clerical error, 92 or 
where the defect is clearly amendable by statements 
to be found elsewhere in the record, 93 or where 
enough appears from the record as could authorize 
the lower court to amend the bill nunc pro tunc. 94 


87.5 Ala.—Hardy v. City of Dothan, 
176 So. 449, 234 Ala. 664. 

88. Ind.—Cluck v. State, 40 Ind. 263. 
S.D.—Jones v. Sioux Falls, 101 N.W. 

43, 18 S.D. 477. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in State v. Hambrick, 198 P.2d 
969, 970, 65 Wyo. 1. 

89. Ala.—Sovereign Camp, W. O. W., 
v. Screws, 119 So. 644, 218 Ala. 
599. 

John E. Ballenger Const. Co. v. 
Joe F. Walters Const. Co., 184 So. 
270, 28 Ala.App. 353, reversed on 
other grounds 184 So. 273, 236 Ala. 
546. 

Ark.—Dent v. People’s Bank of Im- 
boden, 169 S.W. 821, 114 Ark. 261. 
Fla.—Citizens’ Bank of Williston v. 

■Williams, 110 So. 252, 91 Fla. 589. 
Ga.— Ak in v. Edmonds, 171 S.E. 272, 
177 Ga. 760. 

Ill.—Lewis v. Drainage Com’rs of 
Drainage Dist. No. 1 of Town of 
Young America, 188 Ill.App. 49. 
Ind.—City of Cannelton v. Lewis, 
105 N.E.2d 911, 123 Ind.App. 473— 
Slinkard v. Wilson, 105 N.E.2d 342, | 
125 Ind.App. 76—Community State 
Bank of Royal Center v. Durbin, 

95 N.E.2d 310, 121 Ind.App. 229. 
Ky.—Euster v. Vogel, 13 S.W.2d 

1028, 227 Ky. 735. 

Mo.—Scott v. American Zinc, Lead & 
Smelting Co., 173 S.W. 23, 187 Mo. 
App. 344. 

Isev.—Quinn v. Quinn, 292 P. 620, 53 
Nev. 68. 

Ohio.—Greenwood v. Shipka, App., 
127 N.E.2d 224, appeal dismissed 
112 N.E.2d 336, 159 Ohio St 395. 
Or.—Nedry v. Herold, 11 P,2d 548, 
141 Or. 167. 

Tex.—M. System Stores v. Daven¬ 
port, Civ.App., 36 S.W.2d 243. 

Vt—Wilson v. Barrows, 119 A. 422, 

96 Vt. 344. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in State v. Hambrick, 198 P.2d 
969, 970, 65 Wyo. 1—Hall Oil Co. 
v. Barquin, 201 P. 160, 28 Wyo. 151. 
4 C.J. p 315 note 17. 

Double bill of exceptions 
The court of appeals being with¬ 
out jurisdiction upon a single bill of 
exceptions attempting to bring both 
of two cases with a separate judg¬ 
ment in each case up for decision, 


the bill cannot be amended by strik¬ 
ing out one of the cases. 

Ga—Paschal v. Morgan, 91 S.E. 285, 
19 Ga.App. 245. 

Signature of counsel 

Where a statute requires the bill 
to be signed by counsel of exceptant, 
it cannot, where unsigned, be amend¬ 
ed in the appellate court by the at¬ 
tachment of counsel’s signature. 

Ga.—Lott v. City of Waycross, 110 
S.E. 217, 152 Ga. 237. 

4 C.J. p 315 note 17 [b]. 

Corrections by clerk of appellate 
court 

It is improper for clerks of court 
to make corrections, either by inser¬ 
tion or erasure, in transcripts, after 
they are filed in the appellate court, 
and the appropriate method for cor¬ 
recting errors in such transcripts is 
by supplemental transcript. 

Tenn.—Georgia Home Ins. Co. v. 
Jones, 135 S.W.2d 947, 23 Tenn. 
App. 582. 

Bight to apply to trial court 

Where a motion to correct a bill | 
of exceptions was first made in the j 
appellate court, the denial by the 
appellate court of the motion would 
not prejudice the movant’s right to 
make the application for correction 
to the trial court. 

Ark.—Gill v. Burks, 180 S.W.2d 578, 
207 Ark. 329. 

90. Ga.—Grace v. Interstate Bond 
Co., 20 S.E.2d 131, 193 Ga. 810— 
JTorris v. Baker County, 69 S.E. 
106, 135 Ga. 229. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in State v. Hambrick, 198 P.2d 
969, 970, 65 Wyo. 1. 

4 C.J. p 315 note 18. 

91- Ark.—Gill v. Burks, 180 S.W.2d 
578, 207 Ark. 329. 

Miss.—Williams v. W. M. Hardee & 
Son, 106 So. 16, 140 Miss. 151. 
Nev.—Brockman v. Ullom, 285 P. 
485, 52 Nev. 263. 

Or.—Johnson v. Ladd, 14 P.2d 280, 
144 Or. 268. 

Tex.—M. System Stores v. Daven¬ 
port, Civ.App., 36 S.W.2d 243. 
Wyo.—Corpus Juris Secundum quot¬ 
ed in State v. Hambrick, 198 P.2d 
969, 970, 65 Wyo. 1. 

4 C.J. p 315 note 20. 
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Consent of trial judge required 
Miss.—Ladnier v. Ingram Day Lum¬ 
ber Co., 84 So. 385, 122 Miss. 577. 
Determination in trial court 
What should go into a bill of ex¬ 
ceptions must be settled in the trial 
court, and the appellate court can¬ 
not undertake to determine that mat¬ 
ter. 

Mo.—In re Scott’s Estate, 173 S.W. 
2d 115, 237 Mo.App. 1260—Fred A. 
H. Garlichs Agency Co. v. Ander¬ 
son, App., 226 S.W. 978. 

Time of filing 

Where it was contended that the 
clerk of the trial court had improp¬ 
erly dated the time when a bill of 
exceptions was filed, the determina¬ 
tion of the question should be made 
by the judge of the trial court. 
Ohio.—Magiy v. Masonic Temple As- 
s’n, App., 60 N.E.2d 502. 

92. Ga.—Crovatt v. Baker, 61 S.E. 
127, 130 Ga. 507. 

Ill.—Chaplin v. Illinois Terminal R. 

Co., 81 N.E. 15, 227 Ill. 166. 

Mich.—Suchocki v. Calumet Ins. Co., 
122 N.W. 216, 158 Mich. 62. 

Wyo.—Corpus Juris Secundum cited 
in State v. Hambrick, 198 P.2d 969, 
970, 65 Wyo. 1. 

4 C.J. p 315 note 21. 

93. Ga.—Bowen v. Holland, 185 S. 
E. 720, 182 Ga. 430—Crovatt v. 
Baker, 61 S.E. 127, 130 Ga. 507- 
Parks v. Johnson, 5 S.E. 243, 79 
Ga, 567—Epping v. Aiken, 71 Ga, 
682. 

Life & Casualty Ins. Co. v. 
Smith, 187 S.E. 288, 53 Ga.App. 838. 
4 C.J. p 316 note 22. 

Amendment as matter of right 
When necessary and proper allega¬ 
tions have been omitted from the 
bill of exceptions it may he amend¬ 
ed in the appellate court as a mat¬ 
ter of right if the imperfections and 
omissions can be supplied from the 
transcript of the record. 

Ga,—Halliburton v. Collier, 43 S.E. 
2d 339, 75 Ga.App. 316, appeal 
transferred 39 S.E.2d 698, 201 Ga. 
340. 

94. Mo.—City of Aurora v. Mc- 
Sweeney, App., 283 S.W. 720, 
quashed State ex rel. McSweeney 
v. Cox, 289 S.W. 869, 315 Mo. 1332. 



4A C.J.S. 

Furthermore, an appellate court may order proper 
documents to be made a part of a bill of excep¬ 
tions, 94 - 5 but not where the documents were never 
offered or received in evidence in the trial 
court. 94 - 10 

After a bill of exceptions has been certified and 
engrossed, an appellate court may decline to enter¬ 
tain a motion to amend or correct the bill on the 
ground that a remedy is afforded by statute to ob¬ 
tain a correct bill by means of an application to the 
appellate court. 94 * 15 Under appropriate statutory 
provision or rules of court, an appellate court may 
itself amend the bill or authorize a lower court to 
amend a bill of exceptions ; 95 and an appellate court 
may itself allow an amendment or correction of a 
bill of exceptions if the parties to the bill agree 
thereto. 95 - 5 

A statute which empowers the appellate court, 
when the record on appeal does not accurately or 


APPEAL & ERROR § 891 

fully state the proceedings under consideration, to 
order the lower court to certify to the appellate 
court such additional records or proceedings as shall 
be necessary or proper to correct or complete the 
record on appeal is not intended to displace the 
function of a bill of exceptions, 95 - 10 and the statute 
does not authorize the appellate court to have certi¬ 
fied as a part of the bill of exceptions that which 
could not be made a part of the bill of exceptions 
in the lower court. 95 - 15 

Even though a motion to amend or correct a 
bill of exceptions has been denied in the trial court, 
a motion to make the same correction or amend¬ 
ment may be presented to the appellate court; 95 - 20 
but the motion in the appellate court will be denied 
if it is not established that the rulings of the trial 
court were incorrect. 95 - 25 However, if a bill of 
exceptions may be amended only with the consent 
of the trial judge, his refusal to amend is Con¬ 


or.—United Brokers' Co. v. South¬ 
ern Pac. Co., 169 P. 114, 86 Or. 607, 
Ann.Cas.l918D 814. 

Transcript made part of bill 

Where a transcript of all the evi¬ 
dence was sent up to the supreme 
court with the bill of exceptions, but 
was not formally made a part there¬ 
of, the supreme court, on motion 
made before argument therein, will 
allow an amendment of the certifi¬ 
cate to the bill of exceptions so as 
to attach all the evidence. 

Or.—United Brokers’ Co. v. Southern 
Pac. Co., supra. 

94.5 Ind.—Gilkison v. Darlington, 
106 N.E.2d 473, 123 Ind.App. 28. 
Assistance in determining appeal 
A reviewing court will not order 
documents to be added to the record 
except on a showing that they are 
material to, and will assist in, a 
determination of the appeal on its 
merits even though such documents 
may have been before the trial 
court. 

Cal.—Steele v. International Air 
Race Ass'n of America, 117 P.2d 
407, 47 C.A.2d 61. 

94.10 Cal.—Steele v. International 
Air Race Ass’n of America, supra 
—Elliott v. Kremer, 92 P.2d 468, 
33 C.A.2d 607—Shively v. Koch- 
man, 68 P.2d 255, 20 C.A.2d 688. 

94.15 Cal.—Steele v. International 
Air Race Ass’n of America, 117 P. 
2d 407, 47 C.A.2d 61—Shively v. 
Kochman, 68 P.2d 255, 20 C.A.2d 
688. 

Procedure In effect amendatory 
"This court has no general or re¬ 
visory power over a bill of excep¬ 
tions. When settled in the manner 
and within the time prescribed by 
law, the bill of exceptions becomes 


a part of the record on appeal. It 
is, however, not subject to amend¬ 
ment in this court, except, in effect, 
in the single instance of a trial judge 
refusing to allow an exception in 
accordance with the facts. In that 
event the party aggrieved may pe¬ 
tition the Supreme Court to prove 
the same and shall have the right 
so to do. .And such exceptions as 
are allowed by said supreme court 
shall become a part of the record of 
the cause.” 

Nev.—Ryan v. Landis, 74 P.2d 1179, 
58 Nev. 253. 

95. Fla.—Red Top Cab & Baggage 
Co., for Use and Benefit of Fon¬ 
taine v. Dorner, 31 So.2d 409, 159 
Fla. 366. 

Ga.—Simmerson v. Herringdine, 142 
S.E. 687, 166 Ga. 143. 

Parrish v. Adams, 95 S.E. 749, 
22 Ga.App. 170. 

Nev.—In re Ray’s Estate, 236 P.2d 
300, 68 Nev. 492. 

Ohio.—State ex rel. Continental Cas¬ 
ualty Co. of Chicago v. Birrell, 131 
N.E.2d 388, 164 Ohio St. 390. 

French v. Friesinger, App., 38 
N.E.2d 87. 

Philippine.—Ismael v. Ganzon, 1 
Philippine 454, 1 Off.Gaz. 591. 
Construction of statutes authorizing 
allowance of amendments see in¬ 
fra § 892. 

Refusal to allow exceptions 

A statute providing that, if the 
judge shall in any case refuse to al- j 
low an exception in accordance with 
the facts, any party aggrieved there¬ 
by may petition the supreme court 
for leave to prove the same, and 
shall have the right to do so, does 
not allow an amendment to the bill 
of exceptions as settled by the trial 
court. 


Nev.—Quinn v. Quinn, 2 P.2d 130, 53 
Nev. 68. 

To insure disposition of case on mer¬ 
its 

An appellate court may have a bill 
of exceptions amended so as to speak 
the truth, thus insuring disposition 
of causes on their substantial mer¬ 
its rather than on technical objec¬ 
tions. 

Cal.—See v. Joughin, 116 P.2d 777, 
18 C.2d 603. 

Removal of signatures of concurring 
judges 

In a proceeding to determine at¬ 
torney fees where, pursuant to rule 
of court, the judge who heard the 
case conferred with the other judges 
since he was of the opinion that 
more than one thousand dollars was 
involved, and subsequently all the 
judges signed the bill of exceptions, 
the reviewing court would not or¬ 
der diminution of the record or re¬ 
moval of the signatures of all the 
judges other than the judge who 
heard the case. 

Ohio.—Hudson v. Hoster, App., 47 N. 
E.2d 895. 

95.5 Ark.—Gill v. Burks, 180 S.W.2d 
578, 207 Ark. 329. 

Nev.—Taylor v. Taylor, 84 P.2d 709, 
59 Nev. 67. 

Ohio.—Cloyd v. City of Cuyahoga 
Falls, 179 N.E. 516, 41 Ohio App. 
283. 

95.10 Nev.—In re Mollart, 65 P.2d 
676, 58 Nev. 329. 

95.15 Nev.—In re Mollart, supra— 
Water Co. v. Tonopah Belmont De¬ 
velopment Co., 241 P. 1079, 49 Nev. 
172. 

95.20 CaL—White v. White, 100 P. 
2d 791, 38 C.A.2d 162. 

95.25 Cal.—White v. White, supra. 
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elusive on a motion to amend in the appellate 
court. 95 - 30 Where a motion to amend was present¬ 
ed to the appellate court and denied without prej¬ 
udice to the right to apply to the trial court, and no 
further action was taken in the trial court, the ap¬ 
pellate court will accept the bill of exceptions with¬ 
out the amendment as conclusive, although docu¬ 
ments not properly a part of the record disclose that 
in fact the bill of exceptions does not reflect the 
true facts. 95 - 35 

On a petition to establish exceptions, provided for 
in some jurisdictions, where there is an omission of 
details which can readily be supplied, and which 
ought to be added in order properly to present the 
exceptions relied upon, the appellate court may sug¬ 
gest needed amendments to the exceptant, and al¬ 
low the bill as modified. 96 

c. Agreement of Parties 

Unless authenticated in the trial or appellate court, 
the parties to a bill of exceptions will not be permitted to 
effect any change in the bill by agreement or stipulation. 

The parties to a bill of exceptions will not be 
permitted to effect any change in the bill by agree¬ 
ment or stipulation, unless the change is authenticat¬ 
ed in the trial or appellate court. 97 

d. Terms and Conditions 

An amendment or correction of a bill of exceptions 
may be permitted on such terms and conditions as are 
proper. 

The court to which a motion to amend or correct 
a bill of exceptions is addressed may permit the 
amendment or correction on such terms and condi¬ 
tions as are proper under the circumstances. 98 Ac¬ 
cordingly, where the certificate of the trial court 
permits a party to amend his exceptions according 


to a form prepared by the court, the party must 
either accept or reject the permission unqualifiedly. 
An attempted acceptance with reservations is in ef¬ 
fect a rejection of the permission. 99 Where a mo¬ 
tion is made to substitute a new bill of exceptions, 
and the trial judge grants permission to file an 
amended bill, the order stating in detail what the 
bill should contain, there is in effect a disallowance 
of the substitute bill as filed. 99 - 5 

§ 892. Extent and Limits of Right 

a. In general 

b. Basis for amendment 

a. In General 

It is generally recognized that a bill of exceptions 
may be amended to correct errors and supply omissions, 
but not to make a new bill. 

Since a bill of exceptions becomes a part of the 
record when duly filed, it is consequently subject to 
the operation, in appropriate cases, of amendatory 
motions, to the same extent and under the same re¬ 
strictions as other parts of the record. 1 Accord¬ 
ingly, in order to secure an amendment a party must 
reveal how he proposes to amend, the nature and 
form of the amendments, 2 and the deficiencies or in¬ 
completeness which he seeks to correct. 3 Further¬ 
more, since the office of a suggestion of diminution 
of the record in a case is to perfect the record in 
the appellate court so that it will correspond in all 
particulars with the original record in the lower 
court, 3 - 5 a motion for diminution of the record will 
be denied where no portion of any omitted record 
is pointed out. 3 - 10 

As a general rule, statutes which authorize the 
allowance of amendments to bills of exceptions are 
remedial, 3 - 15 and are to be liberally construed; 3 - 20 


95.30 Miss.—Ladnier v. Ingram Day 
Lumber Co., 84 So. 385, 122 Miss. 
577. 

95.35 Ark.—Gill v. Burks, 180 S.W. 

2d 578, 207 Ark. 329. 

96. Mass.—Clemons Electrical Mfg. 
Co. v. Walton, 52 N.E. 132, 53 N.E. 
820, 173 Mass. 286—Lemery v. Bos¬ 
ton, etc., R. Co., 45 N.E. 688, 167 
Mass. 254—Morse v. Woodworth, 
27 N.E. 1010, 29 N.E. 525, 155 Mass. 
233. 

Mandamus to compel settlement of 
bill of exceptions see supra §§ 882— 
889. 

Proceedings to establish exceptions 
in appellate court see supra S 850. 
07. Ga.—Renfroe v. Butts, 16 S.E. 
2d 551, 192 Ga. 720. 

Georgian Co. v. Kinney, 92 S.E. 
31, 19 Ga.App. 732. 

Me.—Bradford v. Davis, 56 A.2d 68, 
143 Me. 124. 


Mass.—Goodwin v. Walton, 11 N.E. ] 
2d 460, 298 Mass. 451. 

4 C.J. p 316 note 23. 

9a Wis.—Platt v. Schmidt, 91 N.W. 
992, 115 Wis. 394. 

99. Mass.—Barnard Mfg. Co. v. Eu- 
gen C. Andres Co., 125 N.E. 170, 234 
Mass. 148. 

99.5 Mass.—Petition of Rines, 122 
N.E.2d 364, 331 Mass. 714, appeal 
dismissed 75 S.Ct 782, 349 U.S. 935, 
99 L.Ed. 1264. 

1, Mo.—Manthey v. Kellerman Con¬ 
tracting Co., 277 S.W. 927, 311 Mo. 
147. 

Prevailing party 

Under some statutes the prevailing 
party may present and have allowed 
amendments to the losing party’s bill 
of exceptions presenting rulings, or¬ 
ders, or proceedings affecting sub¬ 
stantial rights. 


Mont-—Watts v. Billings Bench Wa¬ 
ter Ass'n, 253 P. 260, 78 Mont. 199. 

2. Cal.—Fairbanks, Morse & Co. v. 
Strother, 265 P. 992, 90 C.A. 410. 

3. Philippine.—Chaves v. Linan, 1 
Philippine 496. 

3.5 Ga.—Fuller v. Fuller, 30 S.E.2d 
600, 197 Ga. 719. 

3.10 Ga.—Fuller v. Fuller, supra. 
3.15 Ohio.—Fifty West Broad v. 
Poulson, App., 57 N.E. 2d 689— 
O’Neill v. Bartlett, 5 N.E.2d 794, 53 
Ohio App. 508—Trumpler v. Royer, 
18 Ohio App. 151. 

3.20 Mass.—Petition of Graustein, 
26 N.E.2d 535, 305 Mass. 568—-Grau¬ 
stein v. H. P. Hood & Sons, 200 N. 
E. 14, 293 Mass. 207. 

Ohio.—Fifty West Broad v. Poulson, 
App., 57 N.E.2d 689—French v. 
Friesinger, App., 38 N.E.2d 87— 
O’Neill v. Bartlett; 1 5 N.E.2d 794, 
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and where a party has in good faith attempted to Although a trial court, after approving a brief of 
comply with such a statute, he should be given am- the evidence and signing and certifying the bill of 

pie opportunity to supply omissions and correct er- exceptions, may not amend the brief of the evi- 

rors. 3 * 25 The courts frequently allow the amend- dence, as stated supra § 617, the appellate court 

ment of the bill of exceptions for the purpose of may permit an amendment to a bill of exceptions 

correcting clerical or grammatical errors or omis- by specifying a brief of the evidence as a part of 

sions, 4 or erroneous statements of evidence; 5 to ex- the record where the brief had been approved by 

elude unnecessary matters, 6 or matters not properly the trial judge as true and ordered filed as a part 

a part of the transcript; 7 or to supply the omission of the record. 10 A bill of exceptions may be amend- 

of a pleading, 7 * 5 of evidence, 8 or of a charge to the ed to supply the omission of the record of proceed- 

jury. 9 ings on a motion, 11 the omission of exceptions, 12 


53 Ohio App. 508—Trumpler v. 
Royer, 18 Ohio App. 151. 

Reasonably liberal construction 
Although statutes relating to bills 
of exception are strictly construed, 
statutory authority to amend should 
be given a reasonably liberal con¬ 
struction. 

R.I.—Providence Fruit & Produce 
Bldg. v. Gamco, Inc., 68 A.2d 20, 76 
R.I. 54. 

3.25 Mass.—Graustein v. H. P. Hood 
& Sons, 200 N.E. 14, 293 Mass. 207. 

4. Mass.—Levinton v. Poorvu, 200 
N.E. 9, 293 Mass. 338—Common¬ 
wealth v. Davis, 187 N.E. 33, 284 
Mass. 41. 

Ohio.—Trumpler v. Royer, 18 Ohio 
App. 151. 

4 C.J. p 316 note 24. 

Incorrect title 

A bill of exceptions incorrectly en¬ 
titled in the supreme court instead 
of in the district court was subject 
to amendment and correction. 

Nev.—In re Ray’s Estate, 236 P.2d 
300, 68 Nev. 492. 

Imperfect statement 

A bill of exceptions is not constru¬ 
ed so strictly that, if it appears that 
in preparing it the party had an ex¬ 
ception in mind which is imperfectly 
stated, the form of the statement 
cannot be derided by amendment 
Mass.—Commonwealth v. Davis, 187 
N.E. 33, 284 Mass. 41. 

6. U.S.—Proechel v. U. S., C.C.A. 
Minn., 59 F.2d 648, certiorari de¬ 
nied 53 S.Ct 122, 287 U.S. 658, 77 
L.Ed. 568. 

Ala.—Smith v. Rice, 90 So.2d 262— 
Sovereign Camp, W. O. W., v. 
Moore, 186 So. 123, 237 Ala. 156. 
Ohio.—Trumpler v. Royer, 18 Ohio 
App. 151. 

Answer of witness 
The district court had power to 
permit amendment to a bill of ex¬ 
ceptions to show that the answer of 
a witness was different than as orig¬ 
inally given in the transcript. 

U.S.—Proechel v. U. S., C.C.A.Minn., 
59 F.2d 648, certiorari denied 53 S. 
Ct 122, 287 U.S. 658, 77 L.Ed. 568. 

G. Cal.-—McCarty v. Wilson, 193 P. 
578, 184 C. 194. 


7. S ummar y of testimony stricken 

Where a plaintiff filed with a bill 
of exceptions a partial transcript of 
the testimony and included a sum¬ 
mary of other portions of evidence 
in the bill of exceptions, a striking 
by the trial judge of the summary of 
testimony and allowing the bill of ex¬ 
ceptions thus changed and disallow¬ 
ing the partial transcript was prop¬ 
er. 

R.I.—Parian v. Olsson, 101 A. 105. 

7-5 Ga.—Fenner & Beane v. Nelson, 
13 S.E.2d 694, 64 Ga.App. 600. 

8. Ala.—Smith v. Rice, 90 So.2d 262 
—Sovereign Camp, W. O. W., v. 
Moore, 186 So. 123, 237 Ala. 156. 

Cal.—Wilbur v. Superior Court of 
Sutter County, 222 P. 354, 193 C. 
17. 

Germo Mfg. Co. of Missouri v. 
McClellan, 290 P. 534, 107 C.A. 532. 
Ohio.—Nast v. Hurtig & Seamon, 157 
N.E. 316, 25 Ohio App. 16. 

Philippine.—Garcia v. Hipolito, 2 
Philippine 732. 

4 C.J. p 316 note 25. 

Addition of omitted exhibits 

Where exhibits were during course 
of trial, offered and identified, and 
failure to attach them to bill of ex¬ 
ceptions occurred through accident 
or mistake, appellate court would or¬ 
der diminution of record and author¬ 
ize correction in trial court. 

Ohio.—Fifty West Broad v. Poulson, 
App., 57 N.E.2d 689. 

Certification of omitted document 
If, through clerical omission, an 
item of documentary evidence on file 
in a case is not fully set out or is 
incorrectly transcribed, the trial 
court may cause the corrected docu¬ 
ment to be certified to the court hav¬ 
ing jurisdiction of the appeal. 

Ala.—Hardy v. City of Dothan, 176 
So. 449, 234 Ala. 664. 

Use of improper evidence by trial 
judge 

Where it appeared from the opin¬ 
ion of the trial judge which he hand¬ 
ed down preparatory to the finding 
and judgment entry that he had 
visited certain premises and employ¬ 
ed evidence thus secured in reach¬ 
ing judgment, and this action of the 
trial judge was not specified as error 
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in the bill of exceptions nor was it 
in any form which would enable the 
appellate court to consider it as part 
of the record, it was held that if the 
appellant wished to urge such error 
it would be necessary to bring it 
properly into the record and to do 
this the appellate court would order 
the bill of exceptions transmitted to 
the trial judge for diminution there¬ 
of. 

Ohio.—In re Digbie’s Estate, App., 
78 N.E.2d 416. 

9. Ga.—Atlanta Coca-Cola Bottling 
Co. v. Hathcox, 165 S.E. 902, 45 Ga. 
App. 822. 

10. Ga.—Roberts v. Scott, 87 S.E.2d 
67, 211 Ga. 527—Kimsey v. Rogers, 
142 S.E. 667, 166 Ga. 176. 

11. Mont.—Apple v. Edwards, 16 P. 
2d 700, 92 Mont. 524, 87 A.L.R. 179. 

Motion to strike 

An amendment proposed to plain¬ 
tiff’s bill of exceptions incorporating 
proceedings on a motion to strike an 
affirmative defense was properly al¬ 
lowed where the bill of exceptions 
was settled before entry of judg¬ 
ment. 

Mont.—Apple v. Edwards, supra. 

12. Wis.—Platt v. Schmidt, 91 N.W. 
992, 115 Wis. 394. 

4 C.J. p 316 note 26. 

Amendatory order insufficient 
Where a transcript of testimony, 
allowed as a bill of exceptions, 
through error of the court reporter 
and appellant’s attorney, failed to 
note an exception to an order overrul¬ 
ing a motion for new trial, an order 
merely amending the bill of excep¬ 
tions by stating therein rules of prac¬ 
tice of the court did not correct the 
bill to show that the exception was 
preserved to the overruling of the 
motion for new trial, and did not 
authorize appellant’s subsequent act 
of pasting into the abstract a record 
page containing a preservation of the 
exception. 

Mo.—Ramsel v. Dreier, App., 63 S.W. 
2d 1005. 

Where no exceptions saved 
Where no exceptions are actually 
saved and the bill does not recite 
the saving thereof, the trial court is 
not authorized to amend the hill nunc 
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or the omission of specifications of error. 13 

The courts may allow an amendment or correc¬ 
tion to supply the lack of a certificate 13 - 5 or to cor¬ 
rect a certificate, 14 but it has been held that after 
a bill of exceptions has been filed in the reviewing 
court it cannot be amended by changing the date 
of the certificate. 14 - 5 The right of amendment of 
the bill of exceptions may extend to the addition 15 
or substitution 16 of parties, as well as to the cor¬ 
rection of an insufficient designation of parties, 17 


unless no proper party, either plaintiff or defendant 
in error, is named in the first instance. 18 

There are, however, limitations to the scope of 
permissible amendments to bills of exceptions, 18 - 5 
and the power to amend may not extend beyond the 
correction of slight, unintentional errors. 18 - 10 The 
power to amend or correct may not embrace the 
addition of new matter of substance, 18 - 15 or be ex¬ 
tended so as to permit the making of a new bill 
of exceptions, 19 although it may be possible by 


pro tunc by reason of a rule not re¬ 
quiring exceptions to be saved, ex¬ 
ceptions being deemed to be saved to 
any adverse ruling of the court. 

Mo.—Noren v. American School of 
Osteopathy, 2 S.W.2d 215, 223 Mo. 
App. 298, certiorari quashed State 
ex rel. American School of Osteo¬ 
pathy v. Daues, 18 S.W.2d 487, 322 
Mo. 991. 

13. S D.—Thompson v. Chicago, etc., 
R. Co., 128 N.W. 809, 26 S.D. 296. 

13.5 Nev.—Gascue v. Saralegui Land 
& Livestock Co., 247 P.2d S74, 69 
Nev. 245. 

14. U.S.—Lamborn v. Northern Job¬ 
bing Co., C.C.A.X11., 15 F.2d 897. 

That bill contains all evidence 

(1) A nunc pro tunc order, to make 
the certificate to a bill of exceptions 
explicitly state that it contained all 
the evidence, is warranted. 

U.S.—Lamborn v. Northern Jobbing 
Co., supra. 

(2) Failure to state in the bill that 
it contains all the evidence may be 
supplied by amendment. 

Philippine.—Philippine Islands Gov¬ 
ernment v. Amechazurra, 10 Phil¬ 
ippine 637. 

Manner of amendment unauthorized 
Where a certificate of a trial judge 
to a bill of exceptions fails to state 
that the bill is correct, the certifi¬ 
cate cannot be amended by obtaining 
from the trial judge an amended cer¬ 
tificate and sending it to the supreme 
court, accompanied with a request to 
attach it to the bill. 

Nev.—Capurro v. Christensen, 209 P. 
1045, 46 Nev. 249. 

14.5 Ga.—Flynn v. Gunnels, 2 S.E. 
2d 728, 60 Ga.App. 29. 

15. Ga.—Odom v. Attaway, 157 S.E. 

871, 172 Ga. 311—Henderson v. 

Lott, 136 S.E. 403, 163 Ga. 326—Mc¬ 
Millan v. Spencer, 134 S.E. 921, 162 
Ga. 659. 

4 C. J. p 316 note 28. 

Inclusion of proper or necessary par¬ 
ties 

A bill of exceptions may be amend¬ 
ed in the appellate court by the rec¬ 
ord so as to include the names of all 
necessary or proper parties who J 


might have been joined with the par¬ 
ty excepting as plaintiffs in error. 
Ga.—Bowen v. Holland, 185 S.E. 720, 
182 Ga. 430—Western Union Tel. 
Co. v. Griffith, 36 S.E. 859, 111 Ga. 
551. 

Jones v. Reed, 197 S.E. 665, 58 
Ga.App. 72. 

16. Ga.—Atlanta, etc., R. Co. v. 
Barnwell, 75 S.E. 645, 138 Ga. 569. 

17. Ga.—Chat field v. Denmngton, 58 
S.E.2d 842, 206 Ga. 762—Galloway 
v. Vestal, 70 S.E. 589, 135 Ga. 707. 

Crowley v. Hughes, 40 S.E.2d 
570, 74 Ga.App. 531—Buice v. Citi¬ 
zens & Southern Nat. Bank, 31 S.E. 
2d 414, 71 Ga.App. 563—Roberts v. 
Carmichael, 23 S.E.2d 272, 68 Ga. 
App. 595—National Life & Acci¬ 
dent Ins. Co. v. Lockett, 16 S.E.2d 
776, 65 Ga.App. 866. 

4 C.J. p 316 note 30. 

18. Ga.—Branch v. Mallory, 70 S.E. 
177, 8 Ga.App. 797. 

Deceased executor named instead of 
his administrator 

Where an administrator succeed¬ 
ing a deceased executor was made a 
party plaintiff, and, after judgment 
for plaintiff, the caption of defend¬ 
ant’s hill of exceptions named de¬ 
ceased, “M. executor,” followed by 
“et al.,” and the body of the bill was 
similar, the bill was fatally defec¬ 
tive as naming only deceased as de¬ 
fendant in error, "et al." being mean¬ 
ingless, and not referring to any 
codefendant, and the bill was not 
amendable. 

Ga.—Felker v. Still, 123 S.E. 303, 158 
Ga. 343. 

Error brought in representative ca¬ 
pacity 

Where an executor brings error in 
his representative capacity, when he 
should have brought it in his individ¬ 
ual capacity, and it does not appear 
that the executor in his representa¬ 
tive capacity was a party to the pro¬ 
ceedings under review, the bill of ex¬ 
ceptions is not amendable. 

Ga.—Hendricks v. Rogers, 95 S.E. 
1009, 22 Ga.App. 357. 

18.5 Ga.—Southern Grocery Stores 
v. Greer, 23 S.E.2d 484, 68 Ga.App. 
583. 


Mass.—Petition of Graustein, 26 N.E. 

2d 535, 305 Mass. 568. 

Ohio.—Hudson v. Hoster, App., 47 N. 
E.2d 895. 

Question not worthy of judicial con¬ 
sideration 

Where a bill of exceptions did not 
adequately present a question worthy 
of judicial consideration, an amend¬ 
ment of the bill so as to present any 
such question would not be within 
the limited scope of amendment of 
bills of exception by the appellate 
court. 

Mass.—Kaufman’s Case, 72 N.E. 2d 
601, first case—Kaufman’s Case, 72 
N.E.2d 601, second case. 

18.10 Mass.—Petition of Melnick, 87 
N.E.2d 204, 324 Mass. 524. 

18.15 Mass.—Petition of Melnick, su¬ 
pra. 

19. Cal.—Steele v. International Air 
Race Ass’n of America, 117 P.2d 
407, 47 C.A.2d 61—Fairbanks, Morse 
& Co. v. Strother, 265 P. 992, 90 C. 
A. 410. 

Or.—McCann v. Burns, 143 P. 916, 73 
Or. 167. 

4 C.J. p 316 note 31. 

Complete redrafting of bill not prop¬ 
er 

Mass.—Petition of Graustein, 26 N.E. 

2d 535, 305 Mass. 568. 

Proceedings on motion for new trial 
Under a statute providing that, if 
at any time before final judgment of 
the supreme court it shall be made 
to appear that the record on appeal, 
used as a bill of exceptions, does not 
accurately or fully state the pro¬ 
ceedings under consideration, the 
court may order the certification of 
necessary additional records, it has 
been held that the court will not re¬ 
quire the certification to it of pro¬ 
ceedings on motion for new trial, as 
the statute does not contemplate the 
making of a new record or the bring¬ 
ing up of matters not properly a part 
of the record on appeal in the first 
instance. 

Nev.—Water Co. of Tonopah v. Tono- 
pah Belmont Development Co., 241 
P. 1079, 49 Nev. 172. 

New record may not be established 
Cal.—Shively v. Kochman, 68 P.2d 
255, 20 C.A.2d 688. 
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means of an amendment to substitute a bill of ex¬ 
ceptions for the one originally filed. 19 - 5 

The right to amend or correct the bill may not 
extend to permit the incorporation of something 
which did not actually occur 20 or which cannot 
legally be included within the transcript of the rec¬ 
ord, 21 or the incorporation of new or additional ex¬ 
ceptions or grounds of error. 21 - 5 Ordinarily an 
amendment will not be permitted to include matters 
which cannot be considered by the appellate court, 22 
or which are of no avail to plaintiff in error, 23 and 
an amendment or correction of a bill of exceptions 
usually will not be permitted if the amendment or 
correction would not result in a different conclusion 
from that already announced. 23 - 5 The right to 
amend the entry or return of service of a bill of 
exceptions is treated supra § 881. 

Where a judgment of the trial court was re¬ 
versed by the appellate court and the reversal was 


APPEAL & ERROR § 892 

predicated on an error in the bill of exceptions 
which was not the fault of counsel, a subsequent 
correction of the error in the bill of exceptions by 
the trial court acting pursuant to an order of the 
appellate court requires the withdrawal of the ap¬ 
pellate judgment of reversal, and an affirmance of 
the trial court judgment. 23 - 10 

b. Basis for Amendment 

A bill of exceptions may be amended or corrected only 
if a valid bill actually exists, and only if the proper 
grounds for the amendment or correction are shown to 
exist. 

Since a fatally defective bill of exceptions is not 
usually subject to amendment, 23 - 50 it is generally 
recognized that the right to amend may be exercised 
only if there exists a valid bill of exceptions to 
amend. 24 Thus, if a proffered bill of exceptions 
has not been settled and allowed according to law 
it is not subject to correction or amendment, 24 - 5 


19.5 Mass.—In re New England 
Transp. Co., 69 N.E.2d 479, 320 
Mass. 331. 

20. Ark.—Martin v. St. Louis, etc., 
R. Co., 13 S.W. 765, 53 Ark. 250. 

Ga.—Ganahl v. Shore, 24 Ga. 17. 
Mass.—Sullivan v. Crave, 79 N.E. 

792, 193 Mass. 435. 

4 C.J. p 316 note 32. 

Exhibit never introduced at trial 
Ohio.—O’Leary v. Burnett, 95 N.E.2d 
267, 87 Ohio App. 368. 

21. Ga.—Wilcher v. Williams, 154 S. 
E. 292, 41 Ga.App. 668. 

Matter not appropriate in hill 

Appellants were not entitled to 
correction of bill of exceptions by 
adding thereto designated pages 
which amounted to no more than a 
colloquy between counsel and court 
in formulating journal entries, which 
colloquy could not appropriately be 
any part of bill of exceptions. 

Ohio.—Hudson v. Hoster, App., 47 N. 
E.2d 637. 

Agreed statement of facts, which 
could not legally be included in the 
record, could not by amendment be 
made part of the exceptions, since 
Civ.Code (1910) § 6184, providing for 
amendment of exceptions, contem¬ 
plates matters relating to imperfec¬ 
tions or omissions of necessary al¬ 
legations obtainable from the rec¬ 
ord. 

Ga.—Wilcher v. Williams, 154 S.E. 
292, 41 Ga.App. 668. 

21.5 Ala.—Smith v. Rice, 90 So. 2d 
262—Clark v. Henderson, 12 So.2d 
743, 244 Ala. 237—Sovereign Camp, 
W. O. W., v. Moore, 186 So. 123, 237 
Ala. 156—Tapia v. Williams, 54 So. 
613, 172 Ala. 18. 

Ga.—Eason v. Battle, 62 S.E.2d 380, 
82 Ga.App. 785. 


R.I.—Providence Fruit & Produce 
Bldg. v. Gamco, Inc., 68 A.2d 20, 76 

R. I. 54. 

Vt.—Abel’s, Inc. v. Newton, 74 A.2d 
481, 116 Vt. 272. 

Lack of assignment of error 

“Where a final judgment is com¬ 
plained of as being erroneous be¬ 
cause of alleged errors in antecedent 
rulings which are properly assigned 
as error, a general exception to the 
final judgment is sufficient to confer 
jurisdiction upon the appellate court 
and to authorize a decision in re¬ 
gard to the antecedent rulings; but 
if there is no assignment of error 
whatever on the final judgment in 
such case, the bill of exceptions is 
fatally defective, and cannot be 
amended by the addition of assign¬ 
ments of error on the final judg¬ 
ment.” 

Ga.—Rabhan v. Rabhan, 195 S.E. 193, 
194, 185 Ga. 355. 

Brown v. Marks Auto Sales, 92 

S. E.2d 832, 835, 93 Ga.App. 741. 

22. Fla.—Great American Ins. Co. of 
New York v. Suarez, 146 So. 644, 
107 Fla. 705. 

Matters not capable of authentica¬ 
tion 

An order would not be granted per¬ 
mitting the circuit court to amend a 
bill of exceptions where the matters 
sought to be made a part of the bill 
could not be properly authenticated 
for the supreme court’s considera¬ 
tion. 

Fla.—Great American Ins. Co. of New 
York v. Suarez, supra. 

23. Ga.—Pope v. U. S. Fidelity & 
Guaranty Co., 35 S.E.2d 899, 200 
Ga. 69. 

Mass.—Commonwealth v. Davis, 187 
N.E. 33, 284 Mass. 41. 
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Defect in a certificate to an amend¬ 
ed bill of exceptions m failing to 
state that the note on which a decla¬ 
ratory judgment was based was ad¬ 
mitted in evidence, and that the bill 
of exceptions contained all the evi¬ 
dence, warranted the appellate court 
in refusing permission to file the 
amendment as, had the amendment 
been allowed, no other judgment 
could have been entered. 

Ill.—Alton Banking & Trust Co. v. 
Gray, 179 N.E. 469, 347 Ill. 99. 

23.5 Ohio.—O’Leary v. Burnett, 95 
N.E. 2d 267, 87 Ohio App. 368—Ekle- 
berry v. Sanford, 57 N.E.2d 270, 73 
Ohio App. 571—Hawke v. Roberts 
& Hall, 13 Ohio App. 198. 

23.10 Fla.—H & C Operating Co. v. 
Fossum, 176 So. 865, 129 Fla. 480. 

23.50 Ga.—Wright v. Hardin, 72 S. 
E.2d 769, 209 Ga. 368—Manry v. 
Hardin, 72 S.E.2d 770, 209 Ga. 368. 

24. Ga.—Bennett v. Bainbridge 

Farm Co., 162 S.E. 134, 173 Ga. 856. 
Ohio.—Paden v. Pearce, 22 N.E.2d 301, 
61 Ohio App. 42. 

4 C.J. p 316 note 33. 

Bill not signed by plaintiff or counsel 
A paper, although properly certi¬ 
fied by the trial judge, when not 
signed by plaintiff in error or his 
counsel, is not a legal bill of excep¬ 
tions, and cannot be amended in the 
appellate court by attaching counsel’s 
name. 

Ga.—Kyle v. Huiet, 17 S.E.2d 745, 193 
Ga. 202. 

Bank of Ringgold v. Poarch, 117 
S.E. 114, 30 Ga.App. 102. 

24.5 Me.—Gregorie v. Lesieur, 78 A. 
2d 494, 146 Me. 203. 

Ohio.—French v. Friesinger, App., 38 
N.E. 2d 87. 
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and even though a reviewing court may be au¬ 
thorized by statute to amend or correct a bill of 
exceptions, such statutes do not require the prepara¬ 
tion of a bill in the reviewing court in instances 
where no proper bill is before the court. 24 - 10 

Under statutes which provide that where justice 
requires it, an omission in a bill of exceptions oc¬ 
curring through accident or error may be corrected 
by the reviewing court, or in the trial court on re¬ 
mand, a bill of exceptions will be corrected only if 
the requirements of the statute are shown to 
exist; 24 - 15 and it is necessary to establish that 
justice requires the correction, 24 - 20 and that the 
omission in the bill occurred through accident or 
error 24 - 25 in the preparation of the bill of excep¬ 


tions. 24 - 30 

Where the amendment is made before the end of 
the trial term, the judge, it seems, may amend the 
bill by reference to his own memory; 25 but, unless 
it relates to the correction of the judge’s certifi¬ 
cate, 26 an amendment at a later term or time cannot 
be made merely on the recollection of the judge, 27 
or on oral proof; 28 and, unless the bill has been 
settled so that the amendment relates merely to the 
filing and certification, 29 it must be based on some 
record, memoranda, memorial, paper, or minute in 
his possession, 30 such as would authorize the entry 
of a nunc pro tunc order amending or correcting 
any part of the record. 31 It will be presumed, how¬ 
ever, where the contrary does not affirmatively ap- 


24.10 Ohio.—Stefanowski v. Stefa¬ 
nowski, App., 42 N.E.2d 917. 

24.15 Ohio.—Elser v. Parke, 51 N.E. 
2d 711, 142 Ohio St. 261. 

Gray v. Rugg, App., 80 N.E.2d 
196—O'Neill v. Bartlett, 5 N.E.2d 
794, 53 Ohio App. 508. 

Correction of entry In court journal 
The statute authorizing a correc¬ 
tion in the bill of exceptions does 
not permit the correction of an en¬ 
try in the journal of the lower court 
since the journal was not a part of 
the bill of exceptions. 

Ohio.—State ex rel. Continental Cas. 
Co. of Chicago v. Birrell, 131 N.E. 
2d 388, 164 Ohio St. 390. 

Matter omitted from evidence 

Statute which permitted omission 
in bill of exceptions to be corrected 
if it occurred through accident or er¬ 
ror could not he used to correct bill 
of exceptions when defect was due 
to failure of counsel to present omit¬ 
ted matter to court for admission in 
evidence. 

Ohio.—Burnside v. Cincinnati St. By. 
Co., 113 N.E.2d 638, 93 Ohio App. 
456. 

24.20 Ohio.—Fifty West Broad v. 
Poulson, App., 57 N.E.2d 689—Ekle- 
berry v. Sanford, 57 N.E.2d 270, 73 
Ohio App. 571. 

24£5 Ohio.—Elser v. Parke, 51 N.E. 
2d 711, 142 Ohio St. 261. 

In re Crow, App., 135 N.E.2d 281 
—O'Leary v. Burnett, 95 N.E.2d 
267, 87 Ohio App. 368—Fifty West 
Broad v. Poulson, App., 57 N,E.2d 
689—Ekleberry v. Sanford, 57 N.E. 
2d 270, 73 Ohio App. 571—O’Neill v. 
Bartlett, 5 N.E.2d 794, 53 Ohio App. 
508. 

24.30 Ohio.—O’Leary v. Burnett, 95 
N.E.2d 267, 87 Ohio App. 368. 

25. Ill.—Heinsen v. Lamb, 7 N.E. 75, 
117 Ill. 549. 

4 C.J. p 317 note 34. 

26. U.S.—L&mborn v. Northern Job¬ 
bing Co., C.C.A.I1L, 15 F.2d 897. 


27. Mo.—Manthey v. Kellerman 

Contracting Co., 277 S.W. 927, 311 
Mo. 147. 

Ramsey v. City of Poplar Bluff, 
App., 286 S.W. 159—Brown & Big¬ 
low v. Heier, App., 194 S.W. 1070. 
4 C.J. p 317 note 35. 

Memorandum of the court refer¬ 
ring to “the contract offered by the 
plaintiff’’ was not sufficient to show 
that it had been formally introduced 
so as to require the grant of a mo¬ 
tion to correct the bill of exceptions 
nunc pro tunc to show that the con¬ 
tract in suit had been formally in¬ 
troduced. 

Mo.—Brown & Biglow v. Heier, su¬ 
pra. 

Must he based on memorandum in 
record 

“While an amendment to the rec¬ 
ord of a trial court may be made at 
any time to make it speak the truth, 
such amendment of the record and of 
the bill of exceptions contained there¬ 
in, after the expiration of the term 
at which the proceedings were had, 
cannot be made when based only on 
the judge’s recollection or on ex par¬ 
te affidavits or testimony. It can 
only be made where there is some 
memorandum, minute or note of the 
judge or something appearing in the 
records or files of the court to show 
the facts justifying the amendment.” 
Ill.—Lindsey v. Rosen, 167 N.E. 89, 
90, 335 Ill. 402, directions conform¬ 
ed to 255 Ill.App. 21. 

28. Mo.—Manthey v. Kellerman Con¬ 
tracting Co., 277 S.W. 927, 311 Mo. 
147. 

Ramsey v. City of Poplar Bluff, 
App., 286 S.W. 159. 

4 C.J. p 317 note 36. 

29. Mere failure to file and certify 
to a hill of exceptions that has been 
presented, tendered, signed, sealed, 
and settled by the lower court may 
be corrected without a record entry 
in the trial court on which to base it. 
Colo.—Cook v. Fiedler, 135 P. 1109, 24 

Colo.App. 544. 
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30. Ill.—Pralle v. Metropolitan Life 
Ins. Co., 178 N.E. 371, 346 Ill. 58. 

Alton Banking & Trust Co. v. 
Gray, 259 Ill.App. 20, affirmed 179 
N.E. 469, 347 Ill. 99. 

Mo.—Manthey v. Kellerman Contract¬ 
ing Co., 277 S.W. 927, 311 Mo. 147. 
4 C.J. p 317 note 37. 

Clerk’s statement in record, held suf¬ 
ficient 

An order amending a bill of excep¬ 
tions could be based on the clerk’s 
statement in the common-law record 
that motion for new trial was made 
and denied, and that defendant ex¬ 
cepted. 

Ill.—Pralle v. Metropolitan Life Ins. 

Co., 178 N.E. 371, 346 Ill. 58. 
Exceptions 

Where, in the original bill, excep¬ 
tion was not noted as having been 
saved, the bill of exceptions cannot 
afterward be amended by an order to 
show the exceptions saved when such 
order is not warranted by something 
in the record or evidenced by some 
written notation in the files other 
than a standing rule or practice of 
the court. 

Mo.—State ex rel. Cammann v. Tow¬ 
er Grove Turn Verein, App., 206 S. 
W. 242. 

Memoranda held, sufficient 
Hi-—People v. Chicago, B. & Q. R. 
Co., 147 N.E. 371, 316 Ill. 482. 

31. Mo.—Noren v. American School 
of Osteopathy, 2 S.W.2d 215, 223 
Mo. App. 278, certiorari quashed 
State ex rel. American School of 
Osteopathy v. Daues, 18 S.W.2d 487, 
322 Mo. 991—Ramsey v. City of 
Poplar Bluff, App., 286 S.W. 159— 
Keet & Rountree Dry Goods Co. v. 
Williams, App., 202 S.W. 620. 

4 C.J. p 317 note 38. 

Affidavit of reporter insufficient 
A nunc pro tunc order, correcting 
a bill of exceptions, may not prop¬ 
erly be based on an affidavit of the 
court reporter. 

Mo. —Ramsey v. City of Poplar Bluff, 
App., 286 S.W. 159. 



4A C.J.S. 

pear, that the judge amended on sufficient evi¬ 
dence. 32 

§ 893. Time for Amendment or Correction 

A bill of exceptions may be amended or corrected in 
the trial court as Ions as that court retains Jurisdiction 
over the bill, but the trial court cannot authorize an 
amendment or correction after Jurisdiction ceases, except 
on remand from the appellate court. 

Except as is sometimes permitted in certain ex¬ 
traordinary cases, as where, by inadvertence, omis¬ 
sion, or mistake 33 other than that of applicant him¬ 
self, 34 a bill does not conform to the facts, the ap¬ 
plication for the amendment of a bill of exceptions 
must be seasonably made; and, if no particular 
time is prescribed, a reasonable time will be al- 
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lowed, 36 but it has been held that the reasonable¬ 
ness of such time is not dependent on the length of 
time allowed for the presentation of the original 
bill. 36 

As a general rule, an amendment or a correction 
of a bill of exceptions may be made in a court as 
long as the jurisdiction of that court over the case 
continues to exist; 37 and even though an appeal 
has been taken or perfected, the trial court may re¬ 
tain sufficient jurisdiction of the cause to empower 
it to permit an amendment or correction of the 
bill of exceptions so as to make the bill conform to 
the facts or speak the truth. 37 * 5 After an appeal 
has been taken or perfected, the trial court may 


Reference to contract 

The mere reference to a contract 
in the hill of exceptions and its ad¬ 
mission in evidence is insufficient to 
justify an amendment of the bill by 
an order nunc pro tunc to incorpo¬ 
rate the contract under a statute, 
providing: that it is unnecessary for 
a paper that has been offered in evi¬ 
dence to be copied in the bill of ex¬ 
ceptions if the bill contains a direc¬ 
tion to the clerk to copy the same 
and it is so copied in the record sent 
up to the appellate court. 

Mo.—State ex rel. McSweeney v. Cox, 
289 S.W. 869, 315 Mo. 1332. 
Statement in motion for new trial 
Permitting: a nunc pro tunc amend¬ 
ment to the bill of exceptions after 
term to show saving of exceptions 
not appearing: from the bill was held 
error, where there was no memoran¬ 
dum in the record warranting: the 
amendment, a statement in a motion 
for a new trial not being: a sufficient 
memorandum. 

Mo.—Noren v. American School of 
Osteopathy, 2 S.W.2d 215, 223 Mo. 
App. 278, certiorari Quashed State 
ex rel. American School of Osteo¬ 
pathy v. Daues, 18 S.W.2d 487, 322 
Mo. 991. 

82. Ill.—Pollard v. Rutter, 35 Ill. 
App. 370—Gebbie v. Mooney, 22 Ill. 
App. 369, affirmed 12 N.E. 472, 121 
I1L 255. 

4 C.J. p 317 note 39. 

33. Mass.—Dorr v. Schenck, 73 N.E. 
532, 187 Mass. 542. 

4 C.J. p 317 notes 41, 42. 

34. U.S.—Franklin County v. Furry, 
Ill., 144 F. 663, 75 C.C.A. 465— 
Adams v. Shirk, Ill., 121 F. 823, 58 
C.C.A. 159. 

4 C.J. p 318 note 43. 

35. Ga.—Leachman v. Farrar Lum¬ 
ber Co., 156 S.E. 293, 42 Ga.App. 344 
—Pappa v. Pope, 103 S.E. 99, 25 
Ga.App. 212. 

4 C.J. p 318 note 45. 

Denial of untimely motion 
Motion for an order remanding: a 


bill of exceptions for diminution of 
the record will be overruled if the 
motion is not timely. 

Ohio.—Guardianship of Kollmeyer, 
App., 113 N.E.2d 122. 

Delay of nearly a year after settle¬ 
ment of a bill of exceptions before 
moving: for an order for diminution 
of the record required denial of the 
motion. 

Cal.—Podesta v. Delucchi, 277 P. 364, 
98 C.A 579. 

Death of reporter no excuse 

Neglect to obtain a proper tran¬ 
script for a draft of a bill of excep¬ 
tions was not excused by the death 
of a reporter four years after the 
trial. 

Cal.—Fairbanks, Morse & Co. v. 

Strother, 265 P. 992, 90 C.A 410. 

On motion for rehearing in supreme 
court 

Where a bill of exceptions recited 
service as of October 10, whereas it 
was not certified until December 10, 
even if alleged error could be cor¬ 
rected, the bill should be dismissed 
for want of affidavit of service by the 
constable, and it was too late on mo¬ 
tion for rehearing to cure such de¬ 
fect, or supply an affidavit that serv¬ 
ice was perfected, by the attorney for 
plaintiff in error on attorney for de- 
! fendant in error. 

Ga.—Stanley v. J. T. Richardson & 
Son, 124 S.E. 71, 32 GaApp. 373. 

36* Ga.—Atkins v. Winter, 48 S.E. 
717, 121 Ga. 75. 

37. Mont.—Frisbee v. Coburn, 52 P. 
2d 882, 101 Mont. 58—Morehouse v. 
Northern Land Co., 216 P. 792, 68 
Mont. 96. 

Or.—Weinstein v. Wheeler, 257 P. 20, 
127 Or. 406. 

4 C.J. p 318 note 47. 

Xu California 

(1) The presentation and settle¬ 
ment of a bill of exceptions or state¬ 
ment of the case is a proceeding, 
within the purview of Code Civ.Proc. 

5 473, which provides that amend- 
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ments of proceedings must be applied 
for within six months. 

Cal.—Gross v. Hazeltine, 290 P. 673, 
107 C.A. 446. 

4 C.J. p 318 note 44 [a]. 

(2) Accordingly, an amendment to 
a draft of a bill of exceptions which 
would amount to a new draft and 
nullify the statutory provision lim¬ 
iting time for presenting the bill was 
properly refused. 

Cal.—Fairbanks, Morse & Co. v. 
Strother, 265 P. 992, 90 C.A. 410. 

(3) Where the bill had been order¬ 
ed settled and engrossed, but was 
not in fact settled at the time of an 
order directing a reengrossment, the 
application for reengrossment was 
made in a proceeding which had not 
been taken or completed in a legal 
sense so as to be susceptible of hav¬ 
ing applied to it the statutory limit 
of six months, and the trial judge 
still retained jurisdictional control 
over the settlement of the bill, even 
though the time prescribed for the 
original presentation had expired. 

Cal.—McCarthy v. Wilson, 193 P. 578, 

184 C. 194. 

Xu Nevada, under Rev.L. § 5084, the 
trial court may amend and correct a 
bill of exceptions at any time on no¬ 
tice and showing of good cause. 

Nev.—Brockman v. Ullom, 286 P. 417, 
52 Nev. 267. 

37.5 Tex.—Harris v. Stark, 110 S.W. 
737, 101 Tex. 587—East Line & Red 
River R. Co. v. Culberson, 10 S.W. 
706, 72 Tex. 375, 3 L.R.A 567, 13 
Am.S.R. 805. 

M. System Stores v. Davenport, 
Civ.App., 35 S.W.2d 243—Davis v. 
Wichita State Bank & Trust Co., 
Civ.App., 286 S.W. 584. 

4 C.J. p 319 note 64 [a]. 

Correction by nunc pro tone order 
Mo.—Johnston v. Ragan, 178 S.W. 
159, 265 Mo. 420—Reed v. Colp, 112 
S.W. 255, 213 Mo. 577. 

Coy v. Landers, 125 S.W. 789, 146 
Mo.App. 413. 



4A C.J.S, 


§ 893 APPEAL & ERROR 

continue to retain jurisdiction to permit an amend¬ 
ment or correction of the bill of exceptions until 
the reviewing court has heard the appeal, 37 - 10 and 
the trial court may continue to have jurisdiction to 
amend or correct the bill of exceptions until the 
reviewing court disposes of the case, 37 * 15 and it 
may even continue after the decision of the review¬ 
ing court has been handed down. 37 - 20 


Where the appellate practice and procedure so 
permit, a bill of exceptions may be amended or 
corrected at the trial term, 33 even after settle¬ 
ment, 39 after submission for settlement, 40 after the 
term at which the bill is settled, signed, and filed, 41 
even at a subsequent term, 42 at any time before the 
bill is filed, 43 at any time before time for filing has 
expired, 44 and after the expiration of the time for 


87.10 Or.—Cranston v. Stanfield, 261 
P. 52, 123 Or. 314—Brewster v. 
Springer, 154 P. 418, 79 Or. 88. 

Vt.—Abel’s, Inc. v. Newton, 74 A.2d 
4S1, 116 Vt. 272—Castonguay v. 

Grand Trunk Ry., 100 A. 908, 91 Vt. 
371. 

Suspending argument to amend 

“Indeed, it sometimes happens that 
the argument before us is suspended 
that such an amendment may be 
made.” 

Vt.—Castonguay v. Grand Trunk Ry., 
supra. 

37.15 Or.—Brewster v. Springer, 154 
P. 418, 79 Or. 88. 

Until disposition by appellate court 
“The relators concede that under 
the established practice in this state 
the trial court retains sufficient ju¬ 
risdiction over the bill of exceptions, 
until the disposition of the cause by 
this court, to enable it to make any 
necessary corrections in the bill.” 

Or.—State ex rel. United Rys. Co. v. 

Ekwall, 296 P. 57, 59, 135 Or. 439. 
37.20 Vt—Abel's Inc. v. Newton, 74 
A.2d 481, 116 Vt. 272. 

Knowledge of necessity for amend¬ 
ment 

If a party is aware that an amend¬ 
ment of the bill of exceptions is nec¬ 
essary, due diligence requires that 
an application for the amendment be 
made before the rendition of any 
decision by the appellate court; to 
hold otherwise would be to say that 
he could take his chances on the ex¬ 
ceptions as they stand, and if the re¬ 
sult be against him, then get an 
amendment of the record, and in 
consequence thereof ask for and per¬ 
haps get a new trial in review, a 
mode of procedure not to be coun¬ 
tenanced. 

Vt.—McAllister v. Benjamin, 121 A. 
263, 96 Vt. 475. 

38. Mo.—State ex rel. Elberta Peach 
& Land Co. v. Chicago Bonding & 
Surety Co., 215 S.W. 20, 279 Mo. 
535. 

4 C.J. p 318 note 49. 

Attaching exhibits 

If the attaching of certain exhibits 
on complaint of defendant that they 
were omitted be an amendment of a 
bill of exceptions, such attaching 
could be done at the same term the 
bill was filed, without setting aside 
an order approving the bill, which 
purported to contain all of the evi¬ 
dence. 


Mo.—Fred A. H. Garlichs Agency Co. 
v. Anderson, App., 226 SW. 978. 

39. Mo.—State ex rel. Elberta Peach 
& Land Co. v. Chicago Bonding & 
Surety Co., 215 S.W. 20, 279 Mo. 
535. 

4 C.J. p 318 note 50. 

40. S.D.—Davis v. Cook, 69 N.W. 18, 
9 S.D. 319. 

4 C.J. p 318 note 51. 

41. Mo.—Kansas City v. Jones Store 
Co., 28 S.W.2d 1008, 325 Mo. 226, 
certiorari denied Jones Store Co. v. 
Kansas City, Mo., 51 S.Ct. 78, 282 
U.S. 873, 75 L.Ed. 771. 

State ex rel. State Highway Com¬ 
mission of Missouri v. Caruthers, 
App., 51 S.W. 2d 126, certiorari 
quashed State ex rel. State High¬ 
way Commission v. Haid, 59 S.W. 
2d 1057, 332 Mo. 606. 

4 C.J. p 318 note 52. 

Necessity of nunc pro tunc entry 

(1) On a proper showing, a bill of 
exceptions may be amended after the 
term by a nunc pro tunc entry. 

U.S.—Lamborn v. Northern Jobbing 

Co., C.C.A.I11., 15 F.2d 897. 

Mo.—Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 325 Mo. 226, certio¬ 
rari denied Jones Store Co. v. Kan¬ 
sas City, Mo., 51 S.Ct. 78, 282 U.S. 
873, 75 L.Ed. 771. 

(2) Under an appropriate statute, 
an amendment to a bill of exceptions, 
sought within the time for filing the 
bill, although after the end of the 
term, may be by an original, rather 
than a nunc pro tunc, entry. 

Mo.—Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 325 Mo. 226, certio¬ 
rari denied Jones Store Co. v. Kan¬ 
sas City, Mo., 51 S.Ct 78, 282 U.S. 
873, 75 L.Ed. 771. 

(3) In the absence of such a stat¬ 
ute, when the term at which the case 
is tried ends, and time is given to 
file a bill of exceptions, which is 
signed, filed, and made part of the 
record, the record is complete and 
imports verity, and the judge cannot 
amend the bill of exceptions after the 
term, although the time for filing has 
not expired, except on motion nunc 
pro tunc based on a proper memoran¬ 
dum. 

Mo.—Keet & Rountree Dry Goods Co. 

v. Williams, App., 202 S.W. 620. 
To make the bill “speak the truth” 
The trial court may, after the ex¬ 
piration of the term at which the 
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judgment appealed from was entered, 
amend the bill of exceptions to make 
it speak the truth, where the record 
by mistake speaks an untruth. 

U.S.—Davis v. U. S., C.C.A.C 0 I 0 ., 67 
F.2d 737. 

Ill.—People v. Chicago, B. & Q. R. 

Co., 147 N.E. 371, 316 Ill. 482. 

4 C.J. p 317 note 41 [a]. 

42. Or.—State v. Estes, 51 P. 77, 52 
P. 571, 55 P. 25, 34 Or. 196. 

4 C.J. p 318 note 53. 

43. Mo.—Franklin v. Kansas City, 
248 S.W. 616, 213 Mo.App. 154. 

4 C.J. p 318 note 54. 

44. Nev.—Caldwell v. Wedekind 
Mines Co., 261 P. 652, 50 Nev. 366. 

4 C.J. p 319 note 55. 

On dismissal for defects 
Under a statute providing that no 
appeal shall be dismissed by the su¬ 
preme court for any defect in the 
appellate proceedings until appellant 
has been given an opportunity to 
amend, the supreme court cannot or¬ 
der an amendment of the bill of ex¬ 
ceptions after the time has expired 
within which the bill should have 
been settled to bring into it evidence 
not incorporated therein. 

Nev.—Caldwell v. Wedekind Mines 
Co., supra. 

Original draft totally Insufficient 
Where a draft merely contained 
statements by witnesses of their 
recollections of their own and others' 
testimony and did not show that ob¬ 
jections and motion to dismiss were 
ruled on, or the manner in which the 
lease involved in the suit was used, 
it was insufl&cient to constitute a le¬ 
gal bill of exceptions and a proper 
amendment would amount to a new 
bill of exceptions and, hence, could 
not be allowed if not filed within the 
statutory time. 

Cal.—Fairbanks, Morse & Co. v. 

Strother, 265 P. 992, 90 C.A. 410. 

In Missouri 

(1) Under Rev.St. (1929) § 1009, per¬ 
mitting an appellant to have his bill 
of exceptions filed at any time be¬ 
fore he is required to serve his ab¬ 
stract of record on opposing counsel, 
the trial court may permit an amend¬ 
ment at any time before the time 
limit expires for the service of the 
abstract. 

Mo.—Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644. 

Alexander v. Hoenshell, App., 66 
S.W. 2d 164. 
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filing. 45 

On the other hand, the trial judge cannot allow 
an amendment after his power over the bill has 
ceased and he has become functus officio with re¬ 
spect thereto. 46 Thus, if the jurisdiction of the 
trial judge over a bill of exceptions terminates with 
the expiration of the trial term or extensions there¬ 
of, he may not thereafter permit an amendment of 
the bill. 47 If the jurisdiction of the trial judge 
over a bill of exceptions terminates on his certifica¬ 
tion of the bill, he may not thereafter issue an ad¬ 
ditional certificate, 47 * 5 and if an additional cer- 
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tificate is given, usually it will not be considered 
by the reviewing court. 47 * 10 

A bill of exceptions which is presented within the 
time required may be amended or corrected there¬ 
after during the period allowed for settling and 
signing, 47 - 15 but it may not be amended or cor¬ 
rected after settlement and signing, 48 or after set¬ 
tlement, signing, and filing, 49 or after expiration 
of the time for settlement and signing. 50 It has 
been held that a bill of exceptions may not be 
amended or corrected at a subsequent term, 51 or 
after the time for filing has expired. 52 It has also 


(2) Since, under Rev.St.(1919) § 

1460, the time for serving an abstract 
of record and hence the time for fil¬ 
ing the bill of exceptions is any time 
prior to thirty days before the time 
the cause is set for hearing, the bill 
may be amended by order of the tri¬ 
al court at any time prior to such 
date, since, having jurisdiction to 
permit a bill to be filed, it has juris¬ 
diction to permit an amendment 
thereto. 

Mo.—Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 325 Mo. 226, certio¬ 
rari denied Jones Store Co. v. Kan¬ 
sas City, Mo., 51 S.Ct. 78, 282 U.S. 
873, 75 L.Ed. 771. 

45. Ky.—Oliver v. Muncy, 111 S.W. 
2d 392, 271 Ky. 15—Louisville & N. 

R. Co. v. Hurst’s Adm’r, 295 S.W. 
458, 220 Ky. 402. 

Nev.—In re Ray’s Estate, 226 P.2d 
300, 68 Nev. 492. 

4 C.J. p 319 note 56. 

Nunc pro tunc entry 

After the time for filing has pass¬ 
ed, a bill of exceptions could be 
amended only by a nunc pro tunc en¬ 
try. 

Mo.—Henry v. Missouri Ins. Co., App., 
68 S.W.2d 852. 

46. Ala.—Illinois Cent. R. Co. v. Po¬ 
sey, 101 So. 644, 212 Ala. 10. 

Ky.—Smith v. Swope, 145 S.W.2d 827, 
284 Ky. 625—Cumnock-Reed Co. v. 
Smith, 135 S.W.2d 887, 281 Ky. 237. 
Mass.—Petition of Thorndike, 145 N. 

E. 762, 250 Mass. 408. 

S.C.—Priester v. Southern R. Co., 149 

S. E. 226, 151 S.C. 433. 

Va.—Nethers v. Nethers, 168 S.E. 428, 
160 Va. 335. 

4 C.J. p 319 note 58. 

47. Ind.—McMurran v. Hannum, 113 
N.E. 238, 185 Ind. 326. 

Miss.—Bridges v. Kuykendall, 58 
Miss. 827. 

Mo.—Noren v. American School of 
Osteopathy, 2 S.W.2d 215, 223 Mo. 
App. 298, certiorari quashed State 
ex rel. American School of Osteopa¬ 
thy v. Daues, 18 S.W.2d 487, 322 
Mo. 991—Brown & Bigelow v. 
Heer, App., 194 S.W. 1070. 

4 C.J. p 319 note 59. 


Statement that bill con tain s all evi¬ 
dence 

A court has no power to amend a 
bill of exceptions by incorporating 
therein a statement that the bill con¬ 
tains all the evidence, after the close 
of the term at which such bill was 
signed and filed. 

Ind.—McMurran v. Hannum, 113 N. 
E. 238, 185 Ind. 326—Seig v. Long, 
72 Ind. 18. 

47.5 Ga.—Flynn v. Gunnels, 2 S.E. 
2d 728, 60 Ga.App. 29—Readdick v. 
Forsythe, 182 S.E. 407, 52 Ga.App. 
54—City of East Point v. Christian, 
149 S.E. 50, 40 Ga.App. 81. 
Certificate conclusive 
Where the presiding judge has cer¬ 
tified the bill of exceptions, his cer¬ 
tificate is conclusive, and the law 
court cannot permit an amendment 
thereof. 

Me.—Mann v. Homestead Realty Co., 
180 A. 807, 134 Me. 37. 

47.10 Ga.—Flynn v. Gunnels, 2 S.E. 
2d 728, 60 GaApp. 29—City of East 
Point v. Christian, 149 S.E. 50, 40 
Ga.App. 81. 

Supplemental certificate signed by 
the trial judge, after expiration of 
the time for certifying a bill of ex¬ 
ceptions, cannot be considered by 
the reviewing court for the purpose 
of supplying an omitted vital allega¬ 
tion or an omitted pleading which is 
not part of the record. 

Ga.—Readdick v. Forsythe, 182 S.E. 
407, 52 Ga.App. 54. 

47.15 Ala.—Sovereign Camp, W. O. 
W., v. Moore, 186 So. 123, 237 Ala. 
156. 

48. Ga.—Cartledge v. Ashford, 97 S. 

E. 521, 148 Ga. 589. 

4 C. J. p 319 note 60. 

Consent of parties necessary 
When once presented and allowed, 
neither counsel nor presiding justice 
can add anything to or amend the bill 
of exceptions without consent of all 
the parties. 

Me.—State v. Holland, 134 A. 801, 125 
Me. 526. 


Co. v. McCamey, 118 'So. 393, 218 
Ala. 201. 

4 C.J. p 319 note 61. 

50. Ala.—Southern Wood Preserving 
Co. v. McCamey, supra—Illinois 
Cent. R. Co. v. Posey, 101 So. 644, 
212 Ala. 10. 

Ga.—Cartledge v. Ashford, 97 S.E. 
521, 148 Ga. 589. 

Nev.—Water Co. of Tonopah v. Ton- 
opah Belmont Development Co., 241 
P. 1079, 49 Nev. 172. 

4 C.J. p 319 note 62. 

Order for amendment 

An order granting leave to amend 
a bill of exceptions does not operate 
to extend the time for filing an 
amendment or addition to a bill of 
exceptions where the order is made 
after the time for filing the bill had 
expired. 

Nev.—Water Co. of Tonopah v. Ton¬ 
opah Belmont Development Co., su¬ 
pra. 

51. U.S.—Adams v. Shirk, Ill., 121 
F. 823, 58 C.C.A. 159. 

Distinction between oth'er cases stat¬ 
ed 

An examination of the cases on 
which appellant relied showed that 
the amendment or correction of the 
bill was made before the court had 
finally approved, signed, and made 
the bill a part of the record, while 
in the case at bar the amended bill 
was not tendered until a term suc¬ 
ceeding the one at which the original 
bill of exceptions had been approved 
and made a part of the record. This 
important fact distinguished the in¬ 
stant case from those on which ap¬ 
pellant relied. 

Ky.—Wheat’s Adm’r v. Gray, 218 S. 
W.2d 400, 309 Ky. 593, 7 A.L.R.2d 
1336. 

52. Ark.—London v. McGehee, 191 
S.W. 10, 126 Ark. 469. 

Ill.—Richman v. Menrath, 266 Ill. 
App. 1. 

Mass.—Commonwealth v. Davis, 187 
N.E. 33, 284 Mass. 41. 

Nev.—Water Co. of Tonopah v. Ton¬ 
opah Belmont Development Co., 241 
P. 1079, 49 Nev. 172. 


49. Ala.—Southern Wood Preserving 
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been held that a bill of exceptions cannot be amend¬ 
ed or corrected after the case has been removed to 
the appellate court, 53 particularly after arguments 54 
or after affirmance 55 or reversal. 56 

After appellate review proceedings have pro¬ 
gressed to the point where the trial court is with¬ 
out independent authority to amend or correct a 
bill of exceptions, the bill may be amended or cor¬ 
rected in the trial court only if the appellate court 
authorizes the trial court so to act; 57 and the ap¬ 
pellate court may authorize the trial court to amend 
or correct a bill of exceptions even after the case 
has been argued and submitted to the appellate 
court. 57 * 5 The appellate court may, at any time 
pending determination of the appeal, amend or cor¬ 
rect the bill of exceptions. 57 * 10 However, the ap¬ 
pellate court may decline to permit the diminution 
of the record after the case has been submitted to 
the appellate court. 57 * 15 

In vacation. The bill of exceptions cannot, with¬ 
out express statutory authority, 58 be amended in 
vacation. 59 


§ 894. Incorporating Amendments 

The method used to incorporate an amendment into 
the bill of exceptions should be such as to leave no doubt 
that the amendment was properly authorized. 

If a bill of exceptions is amended by the trial 
judge obliterating or striking any portion of the 
bill, the judge should indicate in writing on the bill 
the fact that it was done by him so that the re¬ 
viewing court may understand that the amendment 
was authorized. 60 The practice, sometimes fol¬ 
lowed, of attaching proposed amendments to a bill 
of exceptions, and indicating by an order or cer¬ 
tificate such as are allowed or rejected, has been 
condemned, 61 and the proper practice has been 
considered to be for the judge to indicate such 
changes, if any, as he deems should be made in 
the proposed bill; then an engrossed bill should be 
prepared, without interlineations or erasures, com¬ 
plete in itself, containing such matters as are neces¬ 
sary to explain the rulings of the court and errors 
relied upon by the party seeking its settlement, and 
such engrossed bill should be signed by the judge. 62 
Under some circumstances, such as where erasures 


Tenn.—Anderson v. Sharp, 259 S.W. 
2d 521, 195 Tenn. 274. 

Admission of service not waiver 
Admission of service on amendment 
to a bill of exceptions does not oper¬ 
ate as a waiver of delay in filing it, 
where the court was without juris¬ 
diction to allow the bill, the time for 
filing it having expired. 

Nev.—Water Co. of Tonopah v. Ton- 
opah Belmont Development Co., 241 
P. 1079, 49 Nev. 172. 

Exception omitted 

(1) Where a party filed a bill of 
exceptions containing certain excep¬ 
tions and omitting altogether to state 
another, it cannot be added, against 
objection of the other party, after the 
expiration of the time for filing ex¬ 
ceptions. 

Mass.—Commonwealth v. Davis, 187 
N.E. 33, 284 Mass. 41. 

(2) Also an exception duly saved 
at the trial cannot be added to the 
bill of exceptions by amendment aft¬ 
er expiration of the time for filing 
exceptions. 

Mass.—Posell v. Herscovitz, 130 N.E. 
69, 237 Mass. 513. 

Possible relief in equity 
Where a stenographer’s notes and 
transcript had been lost and could 
not be incorporated in the skeleton 
bill of exceptions authorized by Spec. 
Acts (1911) p 927, and the time for 
preparing a bill containing appel¬ 
lant’s recital of the testimony had 
expired, it was held that relief could 
not be granted, except possibly by a 
suit in equity for a new trial. 


Ark.—Dent v. People’s Bank of Im- 
boden, 169 S.W. 821, 114 Ark. 261. 

53. Colo.—Nelson v. Jenkins, 48 P. 
826, 9 Colo.App. 420. 

Ga.—Robinson v. Woodward, *8 S.E. 
553, 134 Ga. 777. 

S.D.—Hedium v. Holy Terror Mining 
Co., 85 N.W. 861, 14 S.D. 369. 

4 C.J. p 319 note 64. 

54. U.S.—Pittsburgh Gas & Coke Co. 
v. Goff-Kirby Coal Co., Pa., 151 F. 
466, 81 C.C.A. 76. 

55. Ill.—Dreyer v. People, 58 N.E. 
620, 59 N.E. 424, 188 Ill. 440, 58 L. 
R.A. 869, affirmed 23 S.Ct. 28, 187 
U.S. 71, 47 L.Ed. 79. 

56. Wis.—State v. Ludwig, 132 N.W. 
130, 146 Wis. 385. 

57. Ill.—Chaplin v. Illinois Terminal 
R. Co., 81 N.E. 15, 227 Ill. 166. 

Ohio.—Arrow Aluminum Castings Co. 

v. Thor Mold & Mach. Co., 94 N.E. 

I 2d 222, 87 Ohio App. 129. 

4 C.J. p 320 note 68. 

Remission to trial court for amend¬ 
ment or correction see infra § 898. 

57.5 Ohio.—Arrow Aluminum Cast¬ 
ings Co. v. Thor Mold & Mach. Co., 
supra. 

57.10 Cal.—See v. Joughin, 116 P.2d 
777, 18 C.2d 603. 

57.15 Cal.—Bastajian v. Brown, 112 
P.2d 337, 44 C.A2d 278. 

5A Where filed in vacation 

Where a bill of exceptions may by 
law be prepared and filed in vaca¬ 
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tion, the adverse party may move be¬ 
fore the trial court for corrections 
thereto. 

Ind.—Hannah v. Dorrell, 73 Ind. 465. 

59. Ill.—Terre Haute, etc., R. Co. v. 
Bond, 13 Ill.App. 328—Hall v. Mills. 
5 Ill.App. 495. 

4 C.J. p 320 note 70. 

After expiration of time for filing 

Appellant cannot have incorporated 
into the record, by an order in vaca¬ 
tion after the expiration of the time 
for filing the bill of exceptions, oral 
testimony which was not reduced to 
writing or presented to the judge un¬ 
til after the expiration of such time. 
Ark.—London v. McGehee, 191 S.W. 
10, 126 Ark. 469. 

Ex parte order nunc pro tunc by a 
judge in vacation, and while in anoth¬ 
er county about a year after judg¬ 
ment, which granted a purported bill 
of exceptions or amendment of the 
record purporting to preserve proper 
exceptions, was unavailing to appel¬ 
lant. 

Iowa.—Krutzdeldt v. Cashman, 202 N. 
W. 209, 199 Iowa 537. 

60. Ga,—Clayton v. May, 68 Ga, 27. 
Tingle v. Kelly, 83 S.E.2d 212, 90 
Ga.App. 496. 

61. Ga.—Stewart v. Mundy, 62 S.E. 
986, 131 Ga, 586. 

S.D.—Dewey v. Fieler, 74 N.W. 1052, 
10 S.D. 623. 

4 C.J. p 320 note 72. 

62. U.S.—Bronx Fire Ins. Co. v. 
Wasson, C.C.A.Kan., 62 F.2d 5 56. 

4 C.J. p 320 note 73. 
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are made in the bill, it may be the better practice to 
rewrite it entirely. 62 

§ 895. Proceedings to Procure 

A bill of exceptions may be amended or corrected by 
order of the court on motion or on proper application or 
suggestion after notice to the affected parties. 

A bill of exceptions may be amended or corrected 
by order of the court, 64 on motion, 64 * 5 or on proper 
application or suggestion, 65 and on due notice given, 
as and when required, 66 to all who may be affected 
by the amendment or correction. 67 

§ 896. - Certiorari 

Ordinarily an appellate court will neither amend a 
bill of exceptions by certiorari nor cause a writ of cer¬ 
tiorari to issue directing the trial court to amend the bill; 
but if a bill is amended in the trial court, the amended 
bill may be brought up to the appellate court by certiorari. 


APPEAL & ERROR §§ 894-897 

Ordinarily, a bill of exceptions cannot be amend¬ 
ed by certiorari in the appellate court, 68 and an ap¬ 
pellate court usually will not cause a writ of cer¬ 
tiorari to issue directing the trial court to amend 
or correct a bill of exceptions. 68 * 5 However, since 
the appellate court can take cognizance of amend¬ 
ments made below when a proper application for a 
certiorari has been made and granted, and the 
amended record sent up in accordance therewith, 69 
if a bill of exceptions is amended or corrected in the 
trial court while the appeal is pending or being 
heard in the appellate court, the amended bill may 
be brought up to the appellate court by certiorari, 
and it will then supersede the erroneous bill. 69 * 5 

§ 897. - Mandamus 

Generally mandamus will not issue to compel a trial 
court to amend or correct a bill of exceptions; but there 
are instances where the writ will lie for this purpose. 


63. Ga.—Clayton v. May, 68 Ga. 27. 
Tingle v. Kelly, 83 S.E.2d 212, 90 
Ga.App. 496. 

4 C.J. p 320 note 74. 

64. Cal.—See v. Joughin, 116 P.2d 
777, 18 C.2d 603—See v. Joughin, 99 
P.2d 264, 15 C.2d 178. 

Mo.—West v. Burney, 71 Mo.App. 271. 
4 C.J. p 320 note 76. 

Amendment not considered 

An amendment to a bill of excep¬ 
tions could not be considered, where 
there was no court order approving 
its filing, and where the amendment 
was not certified by the clerk as part 
of the record, and where it was not 
included in the original certified rec¬ 
ord, and it was not shown that the 
amendment was served upon the ad¬ 
verse party. 

Mo.—Fenton v. Hart, App., 73 S.W.2d 
1034. 

Certificate of trial judge 
Under some statutes an amend¬ 
ment to a bill of exceptions cannot be 
considered a part of the record with¬ 
out a certificate of the trial judge. 
Nev.—Water Co. of Tonopah v. Ton- 
opah Belmont Development Co. f 241 
P. 1079, 49 Nev. 172. 

Order of reviewing court 
Where it was made to appear to 
the appellate court by affidavit of the 
trial judge that certain testimony was 
inadvertently omitted from the en¬ 
grossed bill of exceptions, it was 
proper for the appellate court to or¬ 
der that the omitted testimony be in¬ 
cluded in the engrossed bill. 

Cal.—White v. White, 100 P.2d 739, 
38 C.A2d 163. 

64.5 Ind.—Harris v. Tomlinson, 80 
N.E. 214, 130 Ind. 426. 

65. Ind.—Cluck v. State, 40 Ind. 263. 
Sink&rd v. Wilson, 105 N.E.2d 

842, 125 Ind.App. 76. 


Ohio.—Smith v. Bucyrus Bd. of Edu¬ 
cation, 27 Ohio St. 44. 

4 C.J. p 320 note 77. 

Application for nunc pro tunc record 
Ind.—City of Cannelton v. Lewis, 105 
N.E.2d 911, 123 Ind.App. 473. 
Correction of error by clerk 

Generally, on proper timely sugges¬ 
tion that clerk entered wrong date 
of filing on hill of exceptions, clerk 
will be ordered to certify the correct 
date to reviewing court. 

Ga.—Cordray v. Savannah Union Sta¬ 
tion Co., 68 S.E. 697, 134 Ga. 865. 

Southern Grocery Stores v. Greer, 
23 S.E.2d 484, 68 Ga.App. 583. 

Suggestion of diminution of record 
Where it was contended that spe¬ 
cial instructions had been filed in 
the lower court but were not included 
in the transcript sent to the review¬ 
ing court, a suggestion of diminution 
of the record to bring the special in¬ 
structions to the reviewing court 
would be denied on the ground that 
granting the suggestion would serve 
no useful purpose since the special 
instructions, even though filed in the 
lower court, did not become part of 
the technical record, and unless in¬ 
corporated in the bill of exceptions 
did not become, and could not be¬ 
come, part of the record of the re¬ 
viewing court. 

Tenn.—Gordon’s Transports, Inc. v. 
Bailey, App., 294 S.W.2d 313. 

66. Nev.—Water Co. of Tonopah v. 
Tonopah Belmont Development Co., 
241 P. 1079, 49 Nev. 172. 

4 C.J. p 320 note 78. 

In Virginia, where both sides are 
present when papers are presented to 
the trial judge for authentication as 
a bill or certificate of exceptions, 
Code (1930) § 6252 does not contem¬ 
plate additional notice for additions 
or corrections of the bill presented, 
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or a separate bill truly setting forth 
the exceptions reserved. 

Va.—Shenandoah Milling Co. v. Phos¬ 
phate Products Corporation, 171 S. 
E. 681, 161 Va. 642. 

67. Ill.—-Devine v. People, 100 Ill. 
290. 

68. Fla.—Curry v. Osborne, 77 So. 
616, 75 Fla. 85. 

68.5 Ind.—City of Cannelton v. Lew¬ 
is, 105 N.E.2d 911, 123 Ind.App. 473 
—Stinkard v. Wilson, 105 N.E.2d 
342, 125 IncLApp. 76. 

69. U.S.—Stimpson v. West Chester 
R. Co., Pa., 3 How. (U.S.) 552, 11 L. 
Ed. 722. 

69.5 Ind.—City of Cannelton v. Lew¬ 
is, 105 N.E.2d 911, 123 Ind.App. 473 
—Stinkard v. Wilson, 105 N.E.2d 
342, 125 Ind.App. 76—Community 
State Bank of Royal Center v. Dur¬ 
bin, 95 N.E.2d 310, 121 Ind.App. 229 
—N. O. Nelson Mfg. Corporation v. 
Dickson, 51 N.E.2d 895, 114 Ind. 
App. 229. 

Certiorari granted to settle final bills 
Where the trial judge felt obliged, 
in order to be fair to the parties 
alike, to discredit by materially quali¬ 
fying, in successive and inconsistent 
certificates, first, original bills of ex¬ 
ception which the parties had pur¬ 
portedly agreed to and he had for¬ 
mally approved and ordered filed as 
part of the record, and, second, by 
qualifying the first qualification, the 
reviewing court would overrule a mo¬ 
tion for leave to withdraw the orig¬ 
inal transcript, but would grant a 
motion for certiorari, in order that 
after a full hearing the controversies 
might be settled into final bills of ex¬ 
ception, approved by the trial judge. 
Tex.—Texas Employers Ins. Ass'n v. 
i Moser, Civ.App., 143 S.W.2d 623. 
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§§ 897-898 APPEAL & ERROR 

Since mandamus usually will not issue to control 
judicial discretion, as stated in Mandamus § 73, it 
is generally recognized that mandamus will not lie 
to compel a trial court to amend or correct a bill 
of exceptions, 69 * 50 since the allowance of amend¬ 
ments or corrections involves the exercise of judi¬ 
cial discretion, 70 and particularly where the writ of 
mandate would require that the trial judge incor¬ 
porate particular matters in the bill of exceptions. 71 
However, in some instances mandamus will issue 
to compel the correction and amendment of a bill 
of exceptions, 72 but only “according to the truth 
of the case” 73 and “according to the facts,” 74 as 
where it stated too much, 75 or not enough. 76 In 
order for mandamus to issue, it must appear that 
the relator is injured by the mistake. 77 

Where by statute an adequate remedy is provided 
for the correction of bills of exception, mandamus 
will not lie to compel the trial judge to make an 
alleged correction, 78 and, of course, where a bill 
of exceptions is not the proper way to bring up a 
particular matter for review, mandamus will not 
lie to compel the trial court to amend the bill in 
respect thereto. 79 


§ 898. - Remitting to Lower Court 

a. In general 

b. Basis for remission 

c. Practice on remission 

a. In General 

After an appeal has reached the reviewing court, that 
court may by order or on motion or suggestion remit or 
remand the bill of exceptions or the cause to the trial 
court for amendment or correction of the bill of excep¬ 
tions. 

If appellate practice and procedure permit a 
bill of exceptions to be amended or corrected in the 
trial court after the appeal has reached the review¬ 
ing court, as discussed supra § 893, a bill of ex¬ 
ceptions may be remanded for amendment or cor¬ 
rection to the trial court by order of the appellate 
court, either on motion, 79 * 50 or by sua sponte or¬ 
der; 79 * 55 or a motion may be presented to the ap¬ 
pellate court to withdraw and remit the bill of ex¬ 
ceptions to the lower court for correction or amend¬ 
ment, 80 to make the bill speak the truth, 80 * 5 or to 
supply omissions. 81 


69.50 Cal.—Holland v. Superior 

Court of City and County of San 
Francisco, 146 P. 878, 169 C. 361. 
Ohio.—State ex rel. Knudson v. Bist- 
line, 146 N.E. 288, 111 Ohio St. 815. 
Adding* exhibits to hill 

An application for the issuance of 
a writ of mandamus to require the 
trial court to incorporate certain ex¬ 
hibits in the bill of exceptions would 
be denied where it did not appear 
from any recital in the bill of excep¬ 
tions or other record that it was in¬ 
tended that the exhibits should be 
set out in the bill of exceptions. 

Ala.—Ex parte All States Life Ins. 
Co., 191 So. 883, 238 Ala. 487. 

70. Mont.—Montana Ore-Purchasing 1 
Co. v. Lindsay, 63 P. 715, 25 Mont. 
24. 

Wyo.—State v. Craig, 89 P. 584, 15 
Wyo. 439. 

4 C.J. p 321 note 89. 

71. Or.—State v. Ekwall, 296 P. 57, 
135 Or. 439. 

4 C.J. p 321 note 90. 

Where the ultimate effect of man¬ 
damus, if granted, would be to com¬ 
pel the circuit court judge to put into 
the bill of exceptions a particular 
statement, when he honestly believes 
that it does not belong there, the 
writ cannot be maintained. 

Or.—State v. Ekwall, supra. 

72. Ohio.—Fox v. Dierkes, 165 N.E. 
745, 30 Ohio App. 486. 

4 C.J. p 321 note 91. 

Where th'ere were no sufficient 
memoranda or other sources of in¬ 


formation to justify the court in al¬ 
lowing the amendment to the bill of 
exceptions, mandamus to compel the 
judge to allow the amendment was 
properly denied. 

Ill.—People v. Anthony, 21 N.E. 780, 
129 Ill. 218. 

73. N.Y.—Sikes v. Ransom, 6 Johns. 
279. 

74. N.Y.—People v. Baker, 35 Barb. 
105, 109, 14 Abb.Pr. 19. 

75. Cal.—Santa Ana v. Ballard, 59 
P. 133, 126 C. 677. 

Mich.—Van Vranken v. Judge Wayne 
County Cir. Ct., 48 N.W. 499, 85 
Mich. 140. 

76. Ill.—People v. Pearson, 3 Ill. 189, 
33 Am.D. 445. 

Tex.—Trinity, etc., R. Co. v. Lane, 15 
S.W. 477, 16 S.W. 18, 79 Tex. 643. 
Wis.—State v. Clough, 34 N.W. 399, 69 
Wis. 369. 

4 C.J. p 321 note 95. 

77. Mich.—Scribner v. Gay, 5 Mich. 
511. 

Ohio.—State v. Bistline, 146 N.E. 288, 
111 Ohio St. 815. 

78. Cal.—De Bolt v. Superior Court 
of Los Angeles County, 38 P.2d 169, 
2 C.A.2d 619. 

Or.—State v. Ekwall, 296 P, 57, 135 
Or. 439. 

Tex.—Rhoades v. El Paso & S. W. Ry. 

Co., Civ.App., 230 S.W. 481. 
Additional findings 

Since an applicant for a writ of er¬ 
ror to the court of civil appeals may 
file, as a part of his application, ex¬ 
tracts from the transcript of the tri¬ 
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al court, mandamus will not lie to- 
compel that court to file conclusions 
of fact additional to those stated in 
its opinion. 

Tex.—International & G. N. R. Co. v. 
Douglass, 28 S.W. 271, 87 Tex. 297. 

79. Tex.—Rhoades v. El Paso & & 
W. Ry. Co., Civ.App., 230 S.W. 481. 

79.50 Me.—Dubie v. Branz, 72 A.2d 
450, 145 Me. 389. 

79.55 Me.—Adair v. Keeper of Jail 
of County of York, 77 A.2d 583, 146 
Me. 80—Paulsen v. Paulsen, 63 A. 
2d 306, 143 Me. 416—Moore’s v. In¬ 
habitants of Town of Springfield, 
62 A.2d 210, 143 Me. 415—Powers 
v. Rosenbloom, 59 A.2d 844, 143 Me. 
408. 

80. Neb.—Hatfield v. Jakway, 170 N. 
W. 181, 102 Neb. 831. 

Nev.—Gascue v. Saralegui Land & 
Livestock Co., 247 P.2d 874, 69 Nev. 
245—Taylor v. Taylor, 72 P.2d 1105, 
58 Nev. 149—Brockman v. Ullom, 
286 P. 417, 52 Nev. 267. 

4 C.J. p 321 note 97. 

80.5 Nev.—Taylor v. Taylor, 72 P.2d 
1105, 58 Nev. 149—Brockman v. Ul¬ 
lom, 286 P. 417, 52 Nev. 267. 

81. Nev.—Taylor v. Taylor, 72 P.2d 
1105, 58 Nev. 149—Lindley & Co. v. 
Piggly Wiggly Nevada Co., 22 P.2d 
355, 54 Nev. 454. 

4 C.J. p 321 note 98. 

To show filing 

Where plaintiff had deposited the 
bill of exceptions in the clerk’s of¬ 
fice, had served a copy upon defend¬ 
ant’s counsel, and the bill had been 
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Appellate practice and procedure may permit an 
amendment or correction of a bill of exceptions in 
the trial court by an application first filed in the 
trial court, 81 - 5 but under other practice and pro¬ 
cedure any action of the trial court in amending 
or correcting a bill of exceptions is a nullity if the 
case is before the appellate court and if no order 
of remand has been made by the appellate 
court. 81 - 10 An appellate court may not remand a 
bill of exceptions to the trial court for amendment 
or correction unless the bill came to the appellate 
court after allowance in some proper manner. 81 - 15 

If by statute a bill of exceptions may be amended 
or corrected either in the appellate court or in the 
trial court, as stated supra § 891 b, when an ap¬ 
plication for amendment or correction is presented 
to the appellate court that court may, as a standard 
practice, remand to the trial court for the correc¬ 
tion or amendment to be made there. 81 - 20 

It has been held that if a bill of exceptions has 
been regularly signed and made a part of the 
record it must be accepted, and a motion to remit 
the bill to the trial court for amendment or cor¬ 
rection will be denied. 82 


APPEAL & ERROR § 898 

If it is proper for the appellate court to remand 
or remit to the trial court for amendment or correc¬ 
tion of the bill of exceptions, it may be the proper 
practice to remand only the bill of exceptions, and 
not to remand the cause. 82 - 5 On the other hand, 
the proper course of proceeding may be to strike 
the case from the docket of the reviewing court, 
and remit it to the court in which the bill of ex¬ 
ceptions was allowed, to enable the party to obtain 
an allowance of the amendment there. 82 - 10 

Seasonable application . An application for such 
relief must be seasonably made, 83 on due notice 
given to the opposite party. 84 

b. Basis for Remission 

It may be necessary that a motion to remit a bill of 
exceptions be based on affidavits showing the necessity 
for the amendment or correction. 

Appellate practice and procedure may require that 
a motion to remit or remand a bill of exceptions 
for amendment or correction be based on affidavits 
showing clearly that mistakes have been made prej¬ 
udicial to applicant; 85 mere irregularity alone is 


duly settled by the trial judge, but it 
did not appear from the bill that it 
had been filed in the trial court, 
plaintiff was entitled to have the bill 
remanded to the clerk for amendment 
to show filing. 

Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
Nev., 54 P.2d 273, 57 Nev. 9. 

81.5 Ind.—City of Cannelton v. Lew¬ 
is, 105 N.E.2d 911, 123 Ind.App. 473 
—-Stinkard v. Wilson, 105 N.E.2d 
342, 125 Ind.App. 76. 

81.10 Me.—Powers v. Rosenbloom, 59 
A.2d 844, 143 Me. 408. 

Power not to be divided between 
courts 

Where a case is awaiting deter¬ 
mination by the reviewing court, the 
power to order the correction of the 
bill of exceptions or remand to the 
trial court for such purpose is a 
power to be exercised only by the re¬ 
viewing court and the power should 
not be divided between the trial court 
and the reviewing court, and the tri¬ 
al court does not have the power to 
order the bill of exceptions to be 
corrected or amended without an or¬ 
der of remand for such purpose by 
the reviewing court. 

Ohio.—Arrow Aluminum Castings Co. 
v. Thor Mold & Mach. Co., 94 N.E. 
2d 222, 87 Ohio App. 129. 

81.15 Me.—Gregoire v. Lesieur, 78 A. 
2d 494, 146 Me. 203. 

81.20 Ohio.—Wysong v. F. E. Good¬ 
ing Amusement Co., App., 60 N.E.2d 


710, first case—Magly v. Masonic 
Temple Ass'n, App., 60 N.E.2d 502. 

82. D.C.—Patterson v. U. S., 38 App. 

D. C. 11. 

82.5 Ohio.—Clark v. State, 162 N.E. 
429, 119 Ohio St. 162. 

82.10 Mass.—Squier v. Barnes, 78 N. 

E. 731, 193 Mass. 21. 

83. Neb.—Hatfield v. Jakway, 170 N. 
W. 181, 102 Neb. 831. 

Nev.—Boyd v. Hough, 47 P.2d 381, 56 
Nev. 123. 

4 C.J. p 322 note 5. 

After rendition of opinion 

Motion by appellants to withdraw 
a bill of exceptions for correction 
ordinarily comes too late, after the 
case has been argued and submitted 
and opinion handed down, especially 
where part of the bill sought to be 
corrected was previously called to the 
attention of counsel presenting it by 
brief of the adverse party. 

Neb.—Hatfield v. Jakway, 170 N.W. 

181, 102 Neb. 831. 
untimely delay 

Where a bill of exceptions was not 
properly filed in the trial court with 
the result that it did not become a 
part of the record, after the lapse of 
two years the appellate court would 
not permit the record to be with¬ 
drawn to be submitted to the trial 
judge in order to have the bill prop¬ 
erly filed. 

Ind.—Importers' & Traders' Nat. 
Bank v. Knight, 47 N.E. 837, 18 
Ind.App. 257. 
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84. Neb.—Hoagland v. Van Etten, 43 
N.W. 422, 27 Neb. 705. 

85. Wyo.—Posvar v. Pearce, 363 P. 
711, 37 Wyo. 509. 

4 C.J. p 322 note 1. 

Insufficient proof to sustain amend¬ 
ment 

On motion to return a bill of ex¬ 
ceptions to the trial court for correc¬ 
tion as to the time at which excep¬ 
tions to certain instructions were 
dictated to the court reporter, it was 
held that the showing made by the 
moving party was not suflicient to 
sustain an amendment thereto declar¬ 
ing that the exceptions were not tak¬ 
en at the time the instructions were 
given. 

Wyo.—Hall Oil Co. v. Barquin, 213 P. 
941, 29 Wyo. 440. 

No proof that trial court desired 
correction 

In the absence of evidence show¬ 
ing that the trial judge desired cor¬ 
rection of the bill of exceptions, mo¬ 
tion to remand the bill with direc¬ 
tions to certify whether certain ex¬ 
ceptions were taken at the trial must 
be denied. 

Or.—Johnson v. Ladd, 14 P.2d 280, 
144 Or. 268. 

Proper showing necessary 
Where appellant's motion for re¬ 
mand of a bill of exceptions for in¬ 
clusion of certain depositions was 
not supported by a proper showing, 
the motion would be denied. 

Nev.—Wittenberg v. Wittenberg, 55 
P.2d 619, 56 Nev. 442. 
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not sufficient. 86 Neither will an appellate court 
permit a bill of exceptions to be withdrawn for the 
purpose of amendment or correction as a matter of 
course; 87 and especially is this true where it ap¬ 
pears that the failure to incorporate into the bill of 
exceptions, or into the certificate attached thereto, 
all that is necessary to make it a true bill is due 
to the laches of the party seeking relief. 88 

c. Practice on Remission 

After remission or remand to the trial court, either 
party may propose amendments, and if the bill of ex¬ 
ceptions has been remanded, the case will be continued in 
the appellate court; if the case has been withdrawn from 
the appellate court, after appropriate action by the trial 
court the case may be reentered in the appellate court. 

After the appellate court has returned a bill of 
exceptions to the trial court for correction, amend¬ 
ments may be proposed by either party, 89 and the 
trial court will determine the propriety thereof. 90 
Where there is a remand to the trial court to permit 
the bill of exceptions to be amended or corrected, 
the case may be continued in the appellate court 
until the amendment or correction is made. 91 If 
the case has been withdrawn from the appellate 
court to enable the trial court to amend or correct 
the bill of exceptions, after appropriate action by 
the trial court the case may be reentered in the ap¬ 
pellate court. 91 * 5 

If the first step for the amendment or correction 
of a bill of exceptions is an application originally 
filed in the trial court, thereafter the proper pro¬ 
cedure is to file a petition in the appellate court 
asking that the transcript containing the bill of 
exceptions be returned to the trial court for use 
at the hearing of the application, and if the ap¬ 
plication to the trial court is granted, the trial 
court may order the bill amended to speak the 


truth. 91 * 10 The corrected bill may then be brought 
to the appellate court by certiorari as stated supra 
§ 896. 

§ 899. -Resettlement 

A bill of exceptions may be resettled if prematurely 
settled without affording the adverse party an opportunity 
to propose modifications or changes, or if the bill is de¬ 
ficient or false and the proposed correction is supported by 
documentary evidence or is admitted by the adverse party. 

Where a bill of exceptions has been prematurely 
settled without affording the adverse party an op¬ 
portunity to propose modifications or changes, the 
court may withdraw its settlement and certificate, 
take such action on the proposed modifications or 
changes as is required, and thereafter resettle the 
bill and attach a new certificate. 91 * 50 If, prior 
to the transfer of the transcript to the appellate 
court, resettlement of the bill is sought on the 
ground that the statements of the bill are deficient 
or false, resettlement should be granted as a matter 
of course where the corrections proposed were sup¬ 
ported by documentary evidence or were admitted 
by the adverse party, but otherwise resettlement 
should be refused. 92 

Mandamus not allowed. Where a motion to re¬ 
settle a bill already settled and signed by the trial 
judge has been made on the ground of its inac¬ 
curacy, and overruled, mandamus will not issue. 93 

§ 900. - Supplemental Bill 

A supplemental bill of exceptions, when authorized by 
statute or rule of court, is proper to correct defects and 
omissions in the record and to make the record speak 
the truth. 

After an original bill of exceptions has been 
settled and signed it may be proper under statute 


Remission proper 

Where it did not appear from a 
bill of exceptions that it had been 
filed in the trial court, but the affi¬ 
davit of appellant's counsel set forth 
that the bill was deposited with the 
clerk of the trial court for filing*, and 
that at the time of such deposit the 
clerk was paid a fee for filing there¬ 
of, appellant was entitled to have the 
bill returned to the clerk for amend¬ 
ment in compliance with the facts. 
Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
56 P.2d 1211, 57 Nev. 12. 

86. Mo.—Commerce Trust Co. v. El¬ 
lis, 167 S.W. 974, 258 Mo. 702. 

4 C.J. p 322 note 2. 

Misdescription of land 

Where a misdescription of land in 
the bill of exceptions resulted from 
mere negligence in copying therein 
the contents of an agreed statement 


p of facts, it did not affect the rights 
of the parties nor justify a remand 
for correction. 

Mo.—Commerce Trust Co. v. Ellis, 
supra. 

87. Neb.—McFarland v. West Side 
Impr. Assoc., 66 N.W. 637, 47 Neb. 
661. 

88. Wyo.—Posvar v. Pearce, 263 P. 
711, 37 Wyo. 509. 

4 C.J. p 322 note 4. 

89. Wis.—State v. Clark, 30 N.W. 
122, 67 Wis. 229. 

90. Wyo.—Stockgrowers' Bank of 
Wheatland v. Gray, 144 P. 294, 22 
Wyo. 482. 

91. Colo.—Knox v. McFerran, 4 Colo. 
348—Wolfley v. Lebanon Min. Co., 
3 Colo. 296. 

Hawaii.—Magoon v. Ahmi, 11 Hawaii 
233. 

HI.—Brooks v. Bruyn, 40 IU. 64. 
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Ind.—Doe v. Owen, 2 Blackf. 452. 
91.5 Me.—Powers v. Rosenbloom, 59 
A.2d 844, 143 Me. 408. 

91.10 Ind.—City of Cannelton v. 
Lewis, 105 N.E.2d 911, 123 Ind.App. 
473—Slinkard v. Wilson, 105 N.E. 
2d 342, 125 Ind.App. 76. 

91.50 Nev.—Bowen v. I. H. Kent Co., 
126 P.2d 331, 61 Nev. 280. 

92. Cal.—People v. Romero, 18 C. 89. 
Idaho.—Griffiths v. Montandon, 39 P. 

195, 4 Idaho 329. 

4 C.J. p 322 notes 9-11. 

Discretionary order 

An order denying a motion to re¬ 
settle a bill of exceptions is a dis¬ 
cretionary order. 

N.Y.—Balser v. Gammel, 7 N.Y.S.2d 
60, 255 App.Div. 828. 

93. U.S.—In re Streep, N.Y., 15 S.Ct. 
358, 156 U.S. 207, 39 L.Ed. 399. 

4 C.J. p 322 note 12. 
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or rule of court for the* trial court to authorize a 
supplemental bill of exceptions to correct defects 
and omissions in the record so that it may speak 
the truth. 93 - 50 However, a supplemental bill of 
exceptions cannot be considered where it does not 
fall under a statute which provides how additional 
record may be procured; 94 and such a bill will not 
be entertained if it consists only of items which 
were considered and deleted in the settlement of the 
original bill. 94 - 5 A supplemental bill cannot be 
considered for the purpose of correcting or adding 
to the bill of exceptions duly signed by the judge, 
at least where the judge loses jurisdiction of the 
bill when he signs it, 95 where the time within which 
the court could settle a bill of exceptions has ex¬ 
pired, 96 or where it is served on the adverse party 
after the time for service has expired. 97 In fact, 
where the judge loses jurisdiction of the bill after 
signing, a supplemental bill cannot be considered, al¬ 
though the time for filing has not expired. 98 

Under some statutes, the appellate court may al¬ 
low a supplemental bill of exceptions to be filed 
covering matter omitted from the original bill, 
even after the time for filing the original bill has 
expired. 99 

Where by rule of court or otherwise a bill is pre¬ 
sumed to contain all the evidence, any contention 
that the bill is invalid for failure to bring up all 
the evidence cannot be sustained in the absence of a 
supplemental bill showing the alleged defects or 
omissions. 1 


APPEAL & ERROR §§ 900-901 

§ 901. Review of Proceedings 

Ordinarily, an order made on motion to amend a bill 
of exceptions is not separately appealable, and will be 
reviewed only in connection with the appeal proper. 

It has been held that a writ of error will not lie 
to correct defects in a bill of exceptions, 2 and it 
has also been held that proceedings to amend bills 
of exceptions are not actions separate and distinct 
from the original action, but are merely auxiliary 
thereto, and should, where an appeal in the main 
action is pending, be brought up on appeal as a 
part of that action, and not as an original case. 3 
Thus, the refusal of the lower court to amend a 
non-existent bill of exceptions does not constitute 
a final appealable order, 3 - 5 and where an appeal 
has been taken from such an order the appeal will 
be dismissed. 3 - 10 While it has been held that no 
appeal lies from an order allowing an amendment of 
a bill of exceptions after the end of the term and 
after the date fixed for settlement and removal of 
the case to the appellate court, 4 under statutes al¬ 
lowing appeals from orders made after final judg¬ 
ment, the granting or denying of a motion for 
resettlement is appealable. 5 Where an appeal has 
been taken from a judgment and the transcript filed 
in the appellate court, and subsequently a petition 
is filed in the trial court for an entry nunc pro tunc 
correcting the record of the trial court, after judg- 


93.50 N.M.—Heron v. Gaylor, 126 
P.2d 295, 46 N.M. 230. 

94. Ga.—Jones v. Jones, 174 S.E. 338, 
178 Ga. 710. 

94.5 Ind.—Umbstead v. Preachers* 
Aid Soc. of Northwest Indiana 
Conference of M. E. Church, 58 N. 
E.2d 441, 223 Ind. 96. 

95. Ga.—Jones v. Jones, 174 S.E. 
338, 178 Ga. 710. 

Mo.—City of Weston y. Bank of 
Greene County, App., i$2 S.W. 126. 

96. Mo.—Rees v. Purrell, 55 S.W.2d 
1003, 227 Mo.App. 618. 

Nev.—Shirk v. Palmer, 236 P. 678, 48 
Nev. 449. 

Pa.—Mindlin v. O’Boyle, 129 A. 81, 
283 Pa. 352. 

97. Mo.—Rees v. Purrell, 55 S.W.2d 
1003, 227 Mo.App. 618. 

98. Mo.—City of Weston v. Bank of 
Greene? County, App., 192 S.W. 126. 

99. Colo.—Denver City Tramway 
Co. v. Roberts, 96 P. 186, 43 Colo. 
522. 

4 C.J. p 322 note 13. 

1. Mo.—Gardner v.. North Kansas 
4A C.J.S.—54 


City Alfalfa Mills, App., 61 S.W.2d 
374. 

2. N.J.—Budd v. Crea, 6 N.J.Baw 
370. 

4 C.J. p 323 note 17. 

3. Ind.—Harris v. Tomlinson, 30 N. 
E. 214, 130 Ind. 426. 

4 C.J. p 323 note 18. 

Review of ruling on motion to cor¬ 
rect 

On appeal from a judgment where 
one of appellant's propositions was 
that the trial court erred in overrul¬ 
ing his motion to correct the report¬ 
er’s transcript which became the bill 
of exceptions to include a statement 
allegedly made, it was held that the 
statement, if made, was properly a 
part of the bill of exceptions, but the 
reporter’s transcript failed to show 
that the statement was made, and the 
effect of the refusal to correct the 
bill of exceptions constituted a find¬ 
ing that the statement was not made. 
Ind.—Schutz v. Leary, 106 N.E.2d 
705, 123 Ind.App. 100. 

Prevailing party whose proposed 
.amendment to the losing party’s bill 
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of exceptions was not allowed was 
entitled to petition the supreme court 
for leave to prove exceptions, under 
Rev.Codes (1921) § 9392, Sup.Ct. 

Rules, rule 5. 

Mont—Watts v. Billings Bench Wa¬ 
ter Ass’n, 253 P. 260, 78 Mont. 199. 
Question properly presented 
The Question whether additions 
could rightly be made to exceptions 
by defendant, over the objection of 
plaintiff, was held to be presented in 
proper form. 

Mass.—Commonwealth v. Davis, 187 
N.E. 33, 284 Mass. 41. 

3.5 Ohio.—Mayborn v. Continental 
Cas. Co. of Chicago, 133 N.E.2d 430, 
100 Ohio App. 517. 

3.10 Ohio.—Mayborn v. Continental 
Cas. Co. of Chicago, supra. 

4. TJ.S.—Honey v. Chicago, etc., R. 
Co., Iowa, 82 F. 773, 27 C.C.A. 262. 

5. N.Y.—New York Rubber Co. v. 
Rothery, 20 N.E. 546, 112 N.Y. 592. 

Volhard v. Volhard, 101 N.Y.S. 
453, 115 App.Div. 548—Zimmer v. 
Metropolitan St. R. Co., 51 N.Y.S. 
247, 28 App.Div. 504, 5 N.Y.Ann. 
Cas. 283. 
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ment denying the petition the additional record may | writ of certiorari issued out of the appellate 
properly be brought before the appellate court by | court. 5 - 5 

8 . Alterations and Mutilations 


§ 902. In General 

The alteration of a bill of exceptions after it has been 
signed is generally considered to be illegal. 

At the time the judge affixes his signature to a 
bill of exceptions the bill must be complete, 6 and 
after the bill has been attested and signed, any 
alteration therein by obliteration is illegal, 7 even 
though, it has been held, it was made by mutual 
consent; 8 and the appellate court will not return 
it for recertification, whether or not the alteration 
was fraudulent. 9 Alterations made in the bill after 
that time will be deemed made by the judge in his 
private capacity as an individual; 10 hence the bill 
cannot be affected by subsequent admissions of the 


judge. 11 Where a clerk has once received a bill 
for filing, he has no authority to alter it or to 
permit counsel to alter it. 12 

Mandamus to restore a bill of exceptions wrong¬ 
fully altered has been refused. 13 

§ 903. Presumptions 

There is a presumption that unexplained mutilations 
in a bill of exceptions were made prior to the signing of 
the bill; but they are not presumed to have been made by 
exceptant or his attorney. 

There is a presumption that unexplained mutila¬ 
tions in a bill of exceptions were made prior to the 
signing of the bill. 14 Unless affirmatively shown to 
be fraudulent, they will not be presumed to have 
been so made by exceptant or his attorney. 15 


9. Quashing or Striking Out Bill 


§ 904. In General 

The validity of a bill of exceptions may be determined 
by a motion filed either in the trial court or in the appel¬ 
late court to strike or quash the bill. 

The filing of a motion to quash a bill of excep¬ 
tions in the appellate court is proper procedure 
to have determined the question as to whether 
there has been compliance with the requirements 
necessary to obtain and settle a bill of excep¬ 
tions ; 15 - 50 and, in a proper case, a motion and or¬ 
der to strike or quash a bill of exceptions will lie 
in the trial court; 16 but a trial court usually will 
not strike a bill of exceptions if permissible changes 
would make the bill conform to the facts. 16 * 5 

Since the settlement and signature of the bill 


are a determination by the trial judge that the pro¬ 
ceedings preliminary thereto were regular, the de¬ 
termination is reviewable in the appellate court 
only on a motion to strike, 17 not on appeal from 
the decision in which the appeal is taken, as already 
discussed in § 134. Where the bill is essential to 
show the proceedings under review and is other¬ 
wise legally correct, a motion to strike will be de¬ 
nied. 18 

The appellate court may properly decline to pass 
on a motion by appellee to strike the bill of ex¬ 
ceptions where the court has determined that the 
judgment should be affirmed, and where it is 
deemed unnecessary to the affirmance to pass on the 
motion to strike. 18 - 5 


5.5 Ind.—Platis v. Gary State Bank, 
17 N.E.2d 486, 105 Ind.App. 690. 

6. Ga.—Marshall v. Livingston, 77 
Ga. 21. 

4 C.J. p 323 note 19. 

7. Ala.—Louisville, etc., R. Co. v. 
Malone, 22 So. 897, 116 Ala. 600. 

4 C.J. p 323 note 20. 

8. Me.—Shepard v. Hull, 42 Me. 577. 

9. Ga.—Wing v. Harris, 75 Ga. 236. 
4 C.J. p 323 note 22. 

10. Ga.—State v. Powers, 14 Ga. 388. 

11. Ala.—Weir v. Hoss, 6 Ala. 881— 
Pool v. Cahawba, etc., R. Co., 5 Ala. 
237. 

12. Ga.—Darby v. Wesleyan Female 
College, 72 Ga. 212. 


13. Ga.—State v. Powers, 14 Ga. 388. 
Neb.—State v. Fawcett, 90 N.W. 250, 

64 Neb. 496. 

14. Neb.—Clark v. Gell, 22 N.W. 562, 
17 Neb. 284. 

15. Neb.—Clark v. Gell, supra. 

15.50 Neb.—State ex rel. Weasmer 
v. Manpower of Omaha, Inc., 73 N. 
W.2d 692, 161 Neb. 387. 

16. Cal.—Nichols v. Smith, 76 P.2d 
525, 25 C.A.2d 94—Dainty Pretzel 
Co. v. Superior Court in and for 
City and County of San Francisco, 
45 P.2d 817, 7 C.A.2d 437. 

Nev.— Corpus Juris Secundum cited 
in Thiess v. Rapaport, 89 P.2d 5, 8, 
59 Nev. 180. 


Tex.—Parker v. Jones, Civ.App., 130 
S.W.2d 1072. 

16.5 Cal.—St. Clair v. Bullock, 85 P. 
2d 867, 12 C.2d 450. 

17. U.S.—National Veneer Co. v. 
Langley, C.C.A.N.C., 29 F.2d 403. 

4 C.J. p 323 note 30. 

Not grounds for dismissal 
Failure to have a bill of exceptions 
signed and allowed within the proper 
time is not ground of motion to dis¬ 
miss appeal. 

U.S.—National Veneer Co. v. Lang¬ 
ley, supra. 

18. Ill.—Richman y. Menrath, 266 
IlLApp. 1. 

18.5 Ala.—Watson v. Spinks, 199 So. 
1, 240 Ala. 291. 
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§ 905(1). Grounds 

Failure to comply with -the requirements of statutes 
or rules of court Is usually s liffiolent ground for granting 
a motion to strike or quash a bill of exceptions; but ordi¬ 
narily the motion will not fcaegranteed for mere irregu¬ 
larity in practice or where tine fault fs not flagrant. 

A motion in the reviewing court to strike or 
quash a bill of exceptions presents only the ques¬ 
tion whether the except£ons habeen properly 
brought before the court for decision, 18 - 50 and, as 
a general rule, the motiommust ?be based on some 
objection to the bill itself^ either in the manner of 
its preparation and signing:, or in :similar respects, 19 
and what is or what is not a sufficient ground for 
striking or quashing depends largely on the statu¬ 
tory provisions and rules of court: of the particular 
jurisdiction. 19 * 5 Ordinarily the court will be justi¬ 
fied in denying a motion to s trike a bill of excep¬ 
tions without further cons£der atiom when it appears 
that the papers constituting the judgment roll are 
in the properly settled bill.*- 910 


APPEAL & ERROR § 905(1) 

A motion to strike or quash a bill of exceptions 
is usually proper where there has been a failure to 
comply with the requirements of statutes or rules 
of court, 20 as where a bill has been incorporated in 
the record without the consent of the parties. 21 
Where a case is submitted to the appellate tribunal 
subject to the performance of certain conditions, 
the bill of exceptions will be dismissed on noncom¬ 
pliance therewith. 22 Where by reason of the im¬ 
proper action of appellants attorney a bill of ex¬ 
ceptions was not completed as required by law, the 
appellate court would deny appellant’s motion for 
the return of the bill to the trial court for comple¬ 
tion, and would grant appellee’s motion for dis¬ 
missal of the bill. 22 * 5 

On the other hand, ordinarily, bills of exceptions 
will not be quashed or stricken from the record 
where the governing statutes are substantially com¬ 
plied with, 23 or for mere irregularity in practice, 24 


18.50 V"t.—Avery v. Bender^ 12 5 A. 
2d 99. 

19. Nefc>.—Phoenix Ins. Co. -%?. Read¬ 
ing; er, 44 N.W. 864, 28 Neb. 587. 

4 C.J. p 324 note 33. 

19.5 Statutory provisions ao~t chang¬ 
ed by rule of court 
A bill of exceptions is not subject 
to striking- for failure to comply 
with the provisions of a rule of c ourt 
where the effect of the rule wt7oul-d “be 
to vary the terms of a generral stat¬ 
ute. 

Ala.—Steiner Bros. v. Slifkin, 186: So. 
156, 23 7 Ala. 226. 

19.10 N"ev.—Taylor v. Taylorr, 84 P. 
2d 709, 59 Nev. 67. 

20. Ala.—Factors & Mill Exnd Dis¬ 
tributors v. Rosenthal, 159 So. 72, 
229 Ala.. 644. 

Louisville & N\ R. Co. v. Farm¬ 
ers’ Produce Co., 85 So. 578, 17 Ala 
App. 3 88. 

Ark.—Bowman v. Hall, 233 S.W\2d 
628, 217 Ark. 904. 

Mass.—Bath Iron Works v. -Savage, 
159 N.E3. 445, 262 Mass. 123. 

Neb.—Neighbors & Danielson 
Nebraska Methodist Hospita 3,74L N. 
W.2d 854,162 Neb. 33. 

4 C J. p 324 note 35. 

Statutory* notice to stenograph.*; 

Under L.(1910) c 111 § 797" sufcds 
“a,” "d," sl bill of exceptions embody*- 
ing- transcripts of stenographer's 
notes, taken without the statut-ory no¬ 
tice to such stenographer, m_ust be 
stricken. 

Miss.—Richmond v. Enochs, 67 So. 
649, 109 Miss. 14, motion sustained 
67 So. 857. 

Proper procedure not followed 

Where a statute required that a 
proposed hill of exceptions be served 


on the adverse party or his attorney, 
and thereafter be presented to the 
clerk of court, a bill would be strick¬ 
en from the files where it was first 
presented to the clerk and thereafter 
was served on the adverse party. 

Or.—Campbell v. City of Portland, 
260 P.2d 1094, 204 Or. 654. 

21. Ill.—Toluca v. Arnold, 108 Ill. 
App. 584. 

22. Ga.—Davis v. Mesler, 108 S.E. 
245, 27 Ga.App. 344. 

Admission to bar and. payment of 
costs 

Where a case upon its call was 
submitted subject to the payment of 
costs and the admission to the bar of 
the attorneys for plaintiff in error 
within ten days, and neither condi¬ 
tion was complied with, the bill of 
exceptions will be dismissed. 

Ga.—Davis v. Mesler, supra. 

22.5 Ohio.—Ohio Farmers Co-op. 
Milk Ass’n v. Davis, 17 N\E.2d 924, 
59 Ohio App. 329. 

23. Ga.—Middle Georgia Lumber Co. 
v. Hunt, 186 S.E. 714, 53 Ga.App. 
578. 

A District Court had authority to 
deny a motion to strike the bill of ex¬ 
ceptions, though not prepared and 
submitted as required by the rules of 
the court. 1 

T.S.—Czizek v. Western Union Tele¬ 
graph Co., C.C.AIdaho, 272 F. 223. 
Ala.—Cadle v. Bland, 106 So. 170, 213 
Ala. 665. 

Xy.—Kentucky Motors Co. v. Kelly, 3 
S.W.2d 1092, 223 Ky. 482. 
non-compliance not presumed 
A bill of exceptions will not be 
stricken on the ground that the rec¬ 
ord failed to show compliance with 
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a court rule requiring fixing of time 
for filing written objections, where 
the record shows due tender and 
signing, since it cannot be presumed 
that the rule was not complied with. 
Colo.—Ernst v. Colburn, 268 P. 576, 
84 Colo. 170. 

Specification of decision and error 
If an appellant in his bill of ex¬ 
ceptions complies with the statutory 
requirement that he specify the de¬ 
cision complained of and the alleged 
error, the bill is not subject to dis¬ 
missal. 

Ga.—Federal Land Bank of Columbia 
v. Bank of Lenox, 16 S.E.2d 9, 192 
Ga. 543. 

Extending time for filing affidavit 

Where the time for filing the affida¬ 
vit of presentation of a bill of excep¬ 
tions had been extended, it would he 
improper to dismiss the bill before 
the time as extended had expired 
even though there were no express 
extensions of the time for the actual 
presentation of the bill. 

Mass.—Buden v. Olson, 57 N.E.2d 
555, 317 Mass. 156. 

24- Cal.—In re Reser’s Guardian¬ 
ship, 135 F.2d 709, 57 C.A.2d 935. 
Ga.—Taintor v. Rogers, 30 S.E.2d 
892, 197 Ga. 872. 

Rogers v. McKinley, 182 S.E. 805, 
52 Ga.App. 161. 

Ill.—See W. D. Chemical Co. v. Thom¬ 
as, 187 Ill.App. 607. 

4 C.J. p 325 note 65. 

Failure to present court stenogra¬ 
pher with, order for transcript 
That a written order for a tran¬ 
script of the record was not physical¬ 
ly presented to the court stenogra¬ 
pher was not ground for dismissing 
the bill of exceptions, where timely 
notice to prosecute the bill was filed 
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§ 905(1) APPEAL & ERROR 

especially where the irregularity is that of the trial 
judge, 25 clerk, 26 or other official 27 who has some 
duty to perform in connection with the bill, or is 
due to delays, shortcomings, or misconduct of ap¬ 
pellee or respondent. 28 Furthermore, where re¬ 
viewing courts are prohibited by statute from dis¬ 
missing any case for want of technical conformity 
with statutes or rules regulating appellate practice 
and procedure, if the court can ascertain sub¬ 
stantially the question the parties seek to have 
decided, a bill of exceptions will not be dismissed 
by the appellate court if that court can determine 
from the record the question presented for adjudica¬ 
tion. 28 - 5 

The courts hesitate to visit a party in fault with 
a punishment as severe as that of striking his bill 
of exceptions from the record where the fault is 
not flagrant, 28 - 10 or where there is no suggestion 
that the bill is in any way incorrect, unfair, or in¬ 
complete; 29 and some courts have refused to sus¬ 
tain a motion to strike the bill for appellant’s fail¬ 
ure strictly to follow the rules governing the prepa¬ 
ration thereof, where no injury results. 30 More¬ 
over, a motion to dismiss a bill of exceptions reaches 


only defects apparent on the face thereof, 31 and 
the bill is not subject to being stricken because the 
evidence was taken down by a stenographer em¬ 
ployed by one of the parties. 32 

Although it has been held that a bill is not sub¬ 
ject to being stricken or dismissed because the ap¬ 
peal is from an unappealable order, 33 it has also 
been held that a bill complaining of a judgment 
that is not final must be dismissed where, under the 
prevailing statutes, the appellate tribunal is without 
jurisdiction to entertain such a bill. 34 

A motion to strike a bill of exceptions may be 
the proper procedure where there has been no mo¬ 
tion in the trial court for a new trial and where 
all the assignments of error require the weighing 
of the evidence; 34 * 5 but if, within the proper time, 
a motion was made in the trial court for a new 
trial, a motion to strike the bill will not be grant¬ 
ed. 34 - 10 Even though the motion for a new trial 
was premature, if the untimeliness of the motion 
was cured by a journal entry denying the new trial, 
a motion to strike the bill of exceptions will not be 
granted. 34 - 15 


and the record was timely ordered, 
paid for, printed, filed, and allowed. 
R.I.—Monroe v. Belval, 167 A. 707, 53 
R.I. 487. 

scatters merely Increasing* costs 
Appellee’s motion to strike matters 
improperly inserted in the bill of ex¬ 
ceptions, but harming appellee only 
by increasing the cost of appeal if 
she failed, should be refused since, 
on proper application, such cost would 
probably be taxed to appellant. 

Ala.—Harris v. Harris, 100 So. 333, 
211 Ala. 222. 

Lack of recital as to evidence 

Where a bill of exceptions was pre¬ 
sented and signed within the time 
prescribed by law, the fact that there 
was no categorical recital in the bill 
as to the inclusion of all the testi¬ 
mony and evidence introduced on the 
main trial would not compel the strik¬ 
ing of the bill. 

Ala.—Alabama Gas Co. v. Jones, 13 
So.2d 873, 244 Ala. 413. 

Continuance and costs rather than 
dismissal 

Fact that the case and brief of ap¬ 
pellant were not filed within the prop¬ 
er time would not entitle respondent 
to strike the bill of exceptions, but 
would entitle respondent to a con¬ 
tinuance and a specific sum as costs 
if demanded. 

Wis.—Horn v. Snow White Laundry 
& Dry Cleaning Co., 3 N.W.2d 380, 
140 Wis. 312. 

25- Iowa.—Hamill v. Joseph Schlitz 
Brewing Co., 143 N.W. 99, 165 Iowa 
266, opinion adhered to 145 N.W. 


511, 165 Iowa 266, dismissed 38 S. 
Ct. 13, 245 U.S. 676, 62 L.Ed. 542. 

26. Ky.—Gladdish v. Southeastern 
Greyhound Lines, 169 S.W.2d 297, 
293 Ky. 498. 

Mass.—Bath Iron Works v. Savage, 
159 N.E. 445, 262 Mass. 123. 

4 C.J. p 325 note 67. 

27. Iowa.—Hamill v. Joseph Schlitz 
Brewing Co., 143 N.W. 99, 165 Iowa 
266, opinion adhered to 145 N.W. 
511, 165 Iowa 266, dismissed 38 S. 
Ct. 13, 245 U.S. 676, 62 L.Ed. 542. 

4 C.J. p 325 note 68. 

Official stenographer 
Bill of exceptions will not he 
stricken because official stenograph¬ 
er failed to prepare and file with 
clerk of court a carbon copy of tran¬ 
script of evidence, where original 
transcript was certified, and filed 
within prescribed time, the remedy 
being a rule against appellants to 
compel filing of the copy. 

Ky.—Caldwell v. Jarvis, 185 S.W.2d 
552, 299 Ky. 439. 

28. Neb.—Saxton v. Harrington, 94 
N.W. 605, 68 Neb. 446. 

4 C.J. p 325 note 69. 

28.5 Ga.—Sherrill v. Pace, 30 S.E. 
2d 793, 71 Ga.App. 300. 

28.10 Ala.—Sturdivant v. Crawford, 
199 So. 537, 240 Ala. 383. 

29. Ala.—Long v. Seigel, 58 So. 380, 
177 Ala. 338. 

Cal.—Smith v. Goethe, 115 P. 223, 159 
C. 628, Ann.Cas.l912C 1205. 

4 C.J. p 325 note 70. 
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Mere Incompleteness of bill of ex¬ 
ceptions does not warrant striking 
bill in its entirety, where bill is 
properly authenticated. 

Fla.—City of Hollywood v. Bair, 171 
So. 237, 126 Fla. 413. 

30. Or.—Pacific Finance Corporation 
v. Ellithorpe, 280 P. 658, 134 Or. 
601. 

31. Vt.—Fitzpatrick v. Taber, 130 A. 
587, 99 Vt. 216. 

32. U.S.—St. Louis Southwestern R. 
Co. v. Purcell, La., 135 F. 499, 68 
C.C.A. 211. 

33. Cal.—Hughes v. De Mund, 233 P. 
93, 70 C.A. 265. 

34. Ga.—Milner v. Sunbeam Heating 
Co., 160 S.E. 822, 44 Ga.App. 221. 

34.5 Ohio.—In re Lowry’s Estate, 35 
N.E.2d 154, 66 Ohio App. 437. 

Only question of law involved 
Colo.—DeBit v. Howard, 108 P.2d 
1053, 107 Colo. 51. 

34.10 Ohio.—Tonghiogheny & Ohio 
Coal Co. v. Industrial Commission, 
63 N.E.2d 840, 78 Ohio App. 112— 
Steinle v. City of Cincinnati, App., 
52 N.E.2d 80, affirmed 53 N.E.2d 800, 
142 Ohio St. 550. 

34.15 Ohio.—State ex rel. Merion v. 
Van Sickle, App., 59 N.E.2d 383— 
In re Lowry's Estate, App., 40 N.E. 
2d 459, affirmed 42 N.E.2d 987, 140 
Ohio St. 223, and certification order¬ 
ed, App., 46 N.E.2d 471. 
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If a bill of exceptions is remanded to the trial 
court for correction and thereafter comes before 
the appellate court again, it cannot then be urged 
as ground for striking that the bill was not original¬ 
ly filed in time since the point, not having been 
made in the lower court in apt time, is deemed to 
have been waived. 34 - 20 

Bystanders* bill. A motion to strike a bystand¬ 
ers’ bill will be sustained if the bill has not been 
prepared, settled, signed, and filed as required, 34 - 25 
as, where the bill has not been attested by the af¬ 
fidavits of the required number of bystanders. 34 - 30 

Payment of costs. Ordinarily a bill of excep¬ 
tions will not be dismissed because of the failure to 
pay the costs in the court below, 34 - 35 and a statute 
providing for the payment of costs in the appellate 
court does not required the dismissal of a bill of 
exceptions because of the failure to pay costs in 
the trial court. 34 - 40 

§ 905(2). - Errors in Form or Contents 

a. In general 

b. Failure to use narrative form 

c. Improper designation of parties 


a. In G-eneral 

A motion to strike or quash a bill of exceptions may 
be granted because of material errors or omissions in the 
form and contents of the bill. 

A motion to strike or quash a bill of exceptions 
is proper where the bill presents no question for re¬ 
view, 35 as where it brought up an order, an appeal 
from which had been dismissed; 36 where the bill 
shows no exceptions to the rulings complained of ; 37 
where the bill does not plainly and specifically as¬ 
sign error on a final judgment; 37 - 5 where the bill is 
not authenticated as the law directs; 38 where the 
bill is erroneously dated ; 39 where the bill is sealed 
irregularly, improvidently, or in violation of law; 40 
where the bill is imperfect; 41 or where the bill 
shows on its face that it is incomplete to a material 
extent. 42 If an appellant seeks to have only certain 
questions reviewed on appeal, and does not include 
in his bill of exceptions the complete record and all 
the proceedings and evidence in the cause, it is es¬ 
sential that he should file a concise statement of the 
points on which he intends to rely, and failure to do 
so will require the dismissal of the bill. 42 - 5 

On the other hand a motion to quash or strike 
will not lie merely because of clerical errors; 43 


34.20 Nev.—Taylor v. Taylor, 72 P. 

2d 1105, 58 Nev. 149. 

34.25 Ky.—Gaffeney v. Gaffeney, 223 
S.W.2d 583, 311 Ky. 126. 

34.30 Ky.—Republic Creosoting Co. 
v. Foster, 206 S.W.2d 947, 306 Ky. 
274. 

Tex.—Bowman v. Bridges, Civ.App., 
220 S.W.2d 512. 

34.35 Ga.—Supreme Forest Wood¬ 
men Circle v. Newsome, 11 S.E.2d 
480, 63 Ga.App. 550. 

34.40 Ga.—Supreme Forest Wood¬ 
men Circle v. Newsome, supra. 

35. Ga.—Southwestern R. Co. v. 
Smithville, 67 S.E. 936, 134 Ga. 
432. 

36. Idaho.—Campbell v. Rexburg 
First Nat. Bank, 88 P. 639, 13 Ida¬ 
ho 95. 

37. U.S.—Windisch v. Western Cas¬ 
ualty Co., C.C.A.Tex., 29 F.2d 201. 

Mass.—Noel v. Archidacono, 192 N. 
E. 153, 288 Mass. 20. 

37.5 Ga.—Brown v. Marks Auto 
Sales, 92 S.E.2d 832, 93 Ga.App. 
741. 

Specific assignment of error 

A bill of exceptions in which error 
was assigned specifically and gener¬ 
ally on the several rulings complain¬ 
ed of, and there was an assignment 
of error on the direction of the ver¬ 
dict, would not be dismissed on mo¬ 
tion. 

■Ga. —Burk v. Tyrrell, 91 S.E. 2d 744, 
212 Ga. 239. 


No exception to final judgment 

Where timely exceptions were tak¬ 
en to an order sustaining demurrer 
and striking defendant’s answer, and 
the bill of exceptions was certified 
more than three months later, but no 
motion for new trial was made and 
no exception to final judgment, the 
bill must be dismissed. 

Ga.—Daniel v. American Agricultural 
Chemical Co., 91 S.E. 230, 19 Ga. 
App. 120. 

38. Fla.—Cocoa-Rocki edge Drainage 
Dist. v. Vans Agnew, 149 So. 577, 
111 Fla. 575. 

39. N.Y.—Dean v. Gridley, 10 Wend. 
254. 

40. N.J.—Moore v. Wilson, 19 N.J. 
Law 186. 

41. D.C.—Moran v. Wagner, 28 App. 
D.C. 166. 

Imperfect bill 

(1) Where blanks are left in & bill 
of exceptions for documentary evi¬ 
dence and not so referred to that they 
can be identified. 

Wis.—Sexton v. Willard, 27 Wis. 465. 

(2) Where maps and exhibits to 
evidence sent up with the record on 
appeal were not authenticated by the 
chancellor. 

Tenn.—Adams v. Winnett, 156 S.W.2d 
353, 25 TenmApp. 276. 

42. Ala.—Brotherhood of Painters, 
Decorators and Paperhangers of 
America v. Trimm, 97 So. 770, 19 
Ala.App. 429. 


Ga.—Williams v. Childers, 88 S.E. 
557, 145 Ga. 91. 

Wash.—Loutsis v. Georges, 99 P.2d 
413, 3 Wash. 2d 1. 

Absence of properly approved state¬ 
ment of facts 

Ga.—City Nat. Bank of Albany v. 
Wallenstein, 18 S.E 2d 501, 66 Ga. 
App. 542. 

Toy trucks used to illustrate colli¬ 
sion 

In a case involving a collision be¬ 
tween motor vehicles where toy 
trucks were used on a map to illus¬ 
trate the position of the cars on the 
highway, it could not be said that 
the bill of exceptions was incomplete 
because the toys were not incorpo¬ 
rated in the bill, and the motion to 
strike the bill would be denied. 

Tenn.—Roddy Mfg. Co. v. Dixon, 105 
S.W.2d 513, 21 TenmApp. 81. 

42.5 Wash.—Loutsis v. Georges, 99 
P.2d 413, 3 Wash.2d 1. 

43. Ala.—Elder v. Ralls Sanitarium, 
122 So. 41, 219 Ala. 298. 

Ga.—Williams v. McElroy, 133 S.E. 

297, 35 Ga.App. 420. 

Miss.—Sovereigm Camp, W. O. W. v. 

Sloan, 99 So. 568, 135 Miss. 597. 
Mistake in filing date 

In view of a statute permitting 
the court to correct mistakes by a 
clerk, in bills of exception, where the 
mistake in the date of filing a bill of 
exceptions was sufficiently corrected 
and shown to be the mistake of the 
clerk, the bill will not be dismissed 
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a misnomer in designating the bill ; 44 a failure of 
the bill to state the truth ; 45 a failure to specify all 
material parts of the record ; 46 an omission of 
some of the evidence ; 47 a partial omission of ex¬ 
ceptions ; 48 failure to make the assignment of er¬ 
rors a part of the bill ; 49 the absence of exceptions 
in a bill properly filed ; 50 a failure to state the rea¬ 
sons why the appellate court has jurisdiction ; 51 
failure of counsel’s brief to make mention of the 
exceptions contained in the bill ; 52 and where the 
failure properly to present all the grounds of error 
cannot be determined without passing upon the 
merits of the case . 58 Thus, it may be said that if 
the adverse party deems the bill of exceptions de¬ 
ficient, his general remedy is to propose amendments 
to correct the bill and to supply omissions rather 


than to move to strike the bill . 58 - 5 

b. Failure to Use Narrative Form 

A motion to strike or quash is generally proper where 
a purported bill of exceptions is merely a stenographic 
report of the trial, but the question and answer form may 
be used where it is essential to a proper statement of alt 
or a part of the evidence. 

If what purports to be a bill of exceptions is 
merely a stenographic report of the trial below, the 
evidence not being set forth in narrative form as 
required by statute or rule of court, a motion to 
strike or quash will usually lie , 54 unless there are 
questions which can be decided without reference to 
the evidence , 55 or unless such form is permitted by 
statute . 56 The use, however, of question and an¬ 
swer form does not render the bill liable to be 


on the ground that it was filed prior 
to the judge’s certification. 

Ga.—Henderson v. Willis, 128 S.E. 
807, 160 Ga. 638. 

“Directing* verdict” in place of “grant¬ 
ing nonsuit” 

A bill of exceptions, indicating 
that the exception was to granting of 
nonsuit and dismissing the case, will 
not be dismissed because of the inad¬ 
vertent use of “directing verdict” in¬ 
stead of “granting nonsuit.” 

Ga.—Williams v. McElroy, 133 S.E. 
297, 35 Ga.App. 420. 

44. Mont.—Robinson v. Helena 
Light, etc., Co., 99 P. 837, 38 Mont. 
222 . 

4 C.J. p 326 note 87. 

45. Ohio.—Sedam v. Meeksback, 6 
Ohio Cir.Ct. 219, 3 Ohio Cir.Dec. 
424. 

Wyo.—Natrona County v. Shaffner, 68 
P. 14, 10 Wyo. 181. 

46. Ga.—Beasley v. Howard, 128 S. 
E. 203, 34 Ga.App. 102. 

Where judge’s certificate specified 
additional parts of record 
A bill of exceptions presented for 
certification within the time prescrib¬ 
ed, but held by the judge for verifi¬ 
cation without fault on the part of 
plaintiff in error, will not be dismiss¬ 
ed, although the certificate specified 
an additional part of the record as 
material to a clear understanding. 
Ga.—City of Tallapoosa v. Brock, 111 
S.E. 88, 28 Ga.App. 384. 

47. Ala.—Hamrick v. Town of Al¬ 
bertville, 155 So. 87, 228 Ala. 666. 

Johnston Bros. Co. v. Washburn, 
77 So. 461, 16 Ala.App. 311, certio¬ 
rari denied Ex parte Washburn, 77 
So. 1002, 201 Ala. 698. 

III.—First Nat Bank v. Village of 
Dolton, 254 Ill.App. 521. 

Utah.—Dixon v. Bergin, 228 P. 744, 64 
Utah 195. 

Wyo.—Rollins v. Duncombe, 157 P. 
896, 24 Wyo. 341. 

4 C.J. p 326 note 93. j 


In Georgia compliance with Code 
(1933) § 6-801 subd 1, requiring a 
bill of exceptions to specify the por¬ 
tions of the record material to a 
clear understanding of errors com¬ 
plained of, cannot be compelled by 
motion to dismiss the bill. 

Ga.—City of Atlanta v. Harris, 182 S. 
E. 202, 52 Ga.App. 56. 

48. Hawaii.—Taba v. Jardin, 30 Ha¬ 
waii 337. 

49. Fla.—Thomas v. Price, 48 So. 17, 
56 Fla. 694. 

Idaho.—Humphrey v. Whitney, 103 P. 

389, 17 Idaho 14. 

Sufficient assignments 

(1) A bill of exceptions in which 
the assignment of error is predicated 
upon exceptions pendente lite, in 
which there is sufficient exception 
and full assignment of error, and in 
which bill of exceptions error is as¬ 
signed upon each and every order of 
the judge overruling demurrers filed 
by plaintiff in error, alleging that the 
court erred for each and every rea¬ 
son set out in the exceptions penden¬ 
te lite, is not subject to dismissal in 
the appellate court upon the ground 
that the assignment of error is in¬ 
sufficient. 

Ga.—Holt v. City of Fayetteville, 149 
S.E. 892, 169 Ga, 126. 

(2) Assignment of error that judg¬ 
ment awarding alimony and counsel 
fees is contrary to law raises the 
point that it is without evidence to 
support it, and is sufficient to pre¬ 
vent dismissal of a bill of exceptions 
containing only that assignment. 
Ga.—Pace v. Pace, 115 S.E. 65, 154 

Ga. 712. 

50. N.M.—Schaefer v. Whitson, 241 
P. 31, 31 N.M:. 96. 

4 C.J. p 326 note 95. 

51. Ga.—Kerns v. Crawford, 179 S.E. 
854, 51 Ga.App. 158. 

In Georgia failure to comply with 
the rule requiring a statement of 
reasons why the court of appeals 
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has jurisdiction at the conclusion of 
a bill of exceptions does not render a 
bill of exceptions dismissible, but 
will subject the offender to being 
dealt with for contempt. 

Ga.—Kerns v. Crawford, supra. 

52. Ga.—O’Dell v. Wolcott, 81 S.E. 
819, 14 Ga.App. 536. 

4 C.J. p 326 note 97. 

53. Fla.—Allen v. Lewis, 20 So. 821, 
38 Fla. 115, followed in Jackson¬ 
ville St. R. Co. v. Walton, 28 So. 
59, 42 Fla. 54. 

53.5 Utah.—Stubbs v. Third Judicial 
District Court of Salt Lake County, 
150 P.2d 783, 106 Utah 539. 

54. U.S.—Coberth v. Wilson, C.C.A. 
Or., 63 F.2d 156—Oregon-American 
Lumber Co. v. Simpson, C.C.A. 
Wash., 8 F.2d 946. 

Ala.—Harris v. Carter, 125 So. 608, 
220 Ala. 444—Turner v. Thornton, 
68 So. 813, 192 Ala. 98, followed in 
Levy v. Anderson, 146 So. 922, 25 
Ala.App. 651—Louisville, etc., R. 
Co. v. Hall, 32 So. 603, 131 Ala. 161. 

Newsom v. Andrews, Peach & 
Almon, 129 So. 333, 23 Ala.App. 569 
—Britt v. Woolf, 121 So. 457, 23* 
Ala.App. 108. 

Fla.—Farrelly v. Heuacker, 149 So. 

572, 111 Fla. 407. 

4 C.J. p 325 note 54. 

55. Ga.—Steele v. Graves, 127 S.E, 
465, 160 Ga. 120. 

56. Ala.—Louis Werner Sawmill Co. 
v. Vinson & Bolton, 124 So. 420, 220 
Ala. 210. 

In Florida, since Comp.Gen.L.(1927) 

§ 4610 (Acts [1927] § 1 c 12019) au¬ 
thorizes the proposal by a party of 
a form of a stenographer’s transcript, 
such bill, when proposed in, that 
form under the statute,, and allowed 
and signed by the circuit judge, 
without objection made thereto by 
the opposite party to the effect that 
the testimony set forth in the bill 
should, under the court rules, be 
stated in narrative form, wall be held. 
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stricken where it is essential to a proper state¬ 
ment of the evidence or a part thereof , 57 or where 
no timely objection is made thereto . 58 Further¬ 
more, where an amended bill of exceptions does 
no more than restate the testimony and rulings in 
proper form as a substitute for an extensive ver¬ 
batim transcript, the bill is properly allowed and 
a motion to strike will be denied . 58 - 5 

Although a gross violation of a rule of court re¬ 
fusing the inclusion of redundant or unnecessary 
matter in a bill of exceptions may warrant a strik¬ 
ing of the entire instrument , 59 the rule is not iron- 
bound and each case must be adjudged for itself ; 60 
in fact, ordinarily mere redundancy or voluminosity 
in the bill will not support a motion to strike . 61 

The failure to set out interrogatories propounded 
under a statute and answers thereto was held no 
ground for striking or quashing a bill of excep¬ 
tions . 62 


c. Improper Designation of Parties 

A bill of exceptions which fails to show on Its face 
who are the necessary parties will be dismissed; but this 
is not true where the omitted information can be ob¬ 
tained from the record. 

A bill of exceptions which fails to show on its 
face who are the necessary parties will be dis¬ 
missed , 62 * 50 providing the defect has not been 
cured by amendment . 62 * 55 However, a mere clerical 
error in the designation of a party does not war¬ 
rant the striking of a bill of exceptions , 68 nor will 
the bill be stricken merely because the parties are 
not specifically named where their identity suffi¬ 
ciently appears from the recitals , 64 and where a 
motion has been made to amend the bill to supply 
the omitted information . 64 * 5 

§ 905 ( 3 ). - Improper Signing and Settle¬ 

ment 

A motion to strike a bill of exceptions may be grant¬ 
ed on the ground that the bill was not prepared, allowed, 
or signed properly or within the prescribed time. 


sufficient, and the right to object will 
be considered waived. 

Fla.—Farrelly v. Heuacker, 149 So. 
572, 111 Fla. 407. 

57. Ala.—Cheek v. Odom, 100 So. 
782, 20 Ala.App. 31—J. H. Arnold 
& Co. v. Pinckard & Lay, 80 So. 
164, 16 Ala.App. 590, certiorari de¬ 
nied Ex parte Pinckard & Lay, 80 
So. 894, 202 Ala. 699. 

Mass.—Conrad v. Mazman, 191 N.E. 
765, 287 Mass. 229. 

Agreement as to form 

A motion to strike a bill of excep¬ 
tions on the ground that it was sim¬ 
ply a stenographic report of the tri¬ 
al was denied, where appellee’s coun¬ 
sel before signing and approving the 
bill agreed to its correctness, and the 
matters contained were necessary to 
an understanding of the case on ap¬ 
peal. 

Ala.—Brooks v. Downing-Shofner 
School, 165 So. 868, 27 Ala.App. 79. 

Where testimony by depositions 
A motion to strike a bill of excep¬ 
tions on the ground it contained ques¬ 
tions and answers of witnesses, and 
did not contain evidence in narrative 
form, is without merit, where the 
testimony was obtained by deposi¬ 
tions. 

Ala.—Man son v. Sutterer, 77 So. 375, 
201 Ala. 81. 

58 , pia.—Farrelly v. Heuacker, 149 
So. 572, 111 Fla. 407. 

58.5 Ala.—Smith v. Rice, 90 So.2d 
262. 

59. Ala.—Buckner v. Graves, 98 So. 
22, 210 Ala. 294—Louisville, etc., 
R. Co. v. Hall, 32 So. 603, 131 Ala. 
16L 


60. Ala.—Buckner v. Graves, 98 So. 
22, 210 Ala. 294. 

61. U.S.—-W. Horace Williams Co. v. 
Broward Bank & Trust Co., C.C. 
A.Fla., 69 F.2d 14. 

Ala.—Buckner v. Graves, 98 So. 22, 
210 Ala. 294. 

4 C.J. p 326 note 89. 

Matters of judicial notice 

Recitals in a bill of exceptions of 
matters of which the court takes ju¬ 
dicial notice would not render it sub¬ 
ject to be stricken. 

Ala.—Buckner v. Graves, supra 
Where two cases tried together 
Where two cases between the par¬ 
ties were tried together by consent, 
and the evidence pertaining to one 
cause was intermingled in part with 
that pertinent to the other, the sep¬ 
aration of that referable to one cause 
from that referable to the other not 
being practicable, witnesses being 
the same in both cases, a bill of ex¬ 
ceptions would not be stricken as of¬ 
fending against Circuit and Inferior 
CtRules, rule No. 32, designed to 
prevent unnecessary prolixity. 

Ala.—Louisville & N. R. Co. v. John 
W. O’Neill Co., 85 So. 482, 204 Ala. 
154. 

62. Ala.—Lucky v. Roberts, 100 So. 
878, 211 Ala. 578. 

Proceedings to establish homestead 
In a probate proceeding to have 
lands set apart to a widow as a 
homestead, failure of a bill of excep¬ 
tions to set out consecutively inter¬ 
rogatories propounded under the 
statute and answers thereto, did not 
obscure the facts and did not render 
bill subject to a motion to strike. 
Ala.—Lucky v. Roberts, supra. 
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62.50 Ga.—Vandivere v. Smith, 188 
S.E. 540, 183 Ga. 326. 

62.55 Ga.—Vandivere v. Smith, su¬ 
pra. 

63. Ala.—Elder v. Ralls Sanitarium, 
122 So. 41, 219 Ala. 298. 

Miss.—Sovereign Camp, W. O. W. v. 

Sloan, 99 So. 568, 135 Miss. 597. 
Appellant misnamed 

A clerical error in the name of ap¬ 
pellant in the bill of exceptions, 
which could not have and did not 
mislead appellee, is harmless and af¬ 
fords no ground for striking the bill 
of exceptions from the record. 

Miss.—Sovereign Camp, W. O. W. v. 
Sloan, supra. 

“Defendant” improperly used 

The word ‘‘defendant” in a bill of 
exceptions reciting tender of the bill 
by “defendant” was a clerical error 
and self-correcting, where the bill 
disclosed throughout that exceptions 
were reserved by plaintiff. 

Ala.—Elder v. Ralls Sanitarium, 122 
So. 41, 219 Ala. 298. 

64. Ga.—Harry L. Winter, Inc. v. 
People’s Bank of Calhoun, 143 S.E. 
387, 166 Ga. 385. 

Galfas v. City of Atlanta, 76 S. 
E.2d 641, 88 Ga.App. 385—Woolf 
v. Colonial Stores, 46 S.E.2d 620, 
76 Ga.App. 565—Kibbler v. James, 
44 S.E.2d 910, 75 Ga.App. 852— 
Yellow Cab Co. v. Adams, 31 S.E.2d 
195, 71 Ga.App. 404—Thornton v. 
Southern Ry. Co., 31 S.E.2d 189, 71 
Ga.App. 530. 

64.5 Ga.—Galfas v. City of Atlanta, 
76 S.E.2d 641, 88 Ga.App. 385— 
Tellow Cab Co. v. Adams, 31 S.E. 
2d 195, 71 Ga.App. 404—Thornton 
v. Southern Ry. Co., 31 S.E.2d 189. 
71 Ga.App. 530. 
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Ordinarily it is sufficient ground for a motion to 
strike, quash, or dismiss a bill of exceptions that 
the bill was not prepared, allowed, or signed within 
the required time ; 65 that the bill was not presented 
or tendered to the trial court, judge, or clerk in 
time ; 66 that the bill was not presented or signed 


in time ; 67 that the alleged bill was not settled , 68 
was improperly settled , 69 improperly settled and not 
served , 70 or was not settled in time ; 71 that the bill 
was not settled and filed in time ; 72 that the bill was 
not settled and signed in time ; 73 that the bill was 
not signed , 74 or was improperly signed , 75 or was not 


65- Neb.—Neighbors & Danielson v. 
West Nebraska Methodist Hospi¬ 
tal, 74 N.W.2d 854, 162 Neb. 33. 
Okl.—International Bank, etc., Co. v. 
Farmer, 102 P. 699, 23 Okl. 632. 

66. Ala.—Stroup v. Alabama Power 
Co.. 113 So. IS, 216 Ala. 290, 52 A 
L.R. 1075. 

Cal.—In re Janota’s Estate, 12 P.2d 
163, 124 C.A 238. 

Ga.—Foster v. McLanahan, 180 S.E. 
144, 51 Ga.App. 269—Phillips v. 
Plainfield School Dist., 141 S.E. 
213, 37 Ga-App. 637—McVay Bros, 
v. Dodd, 102 S.E. 363, 24 Ga.App. 
803. 

Mass.—Buden v. Olson, 57 N.E.2d 
555, 317 Mass. 156—Blank v. Krin- 
sky, 192 N.E. 316, 288 Mass. 59— 
Keown v. Keown, 121 N.E. 153, 231 
Mass. 404. 

Wyo.—Marsh v. Aljoe, 3 P.2d 103, 43 
Wyo. 345—Jones v. Parker, 264 P. 
97, 38 Wyo. 26, vacated on other 
grounds 266 P. 128, 38 Wyo. 241— 
Arnold v. Nichols, 172 P. 335, 25 
Wyo. 458. 

4 C.J. p 324 note 37. 

Inability of reporter to supply tran¬ 
script 

A bill of exceptions not presented 
to the trial judge within the re- 
auired period of time will be dis¬ 
missed even though the delay was 
because of the inability of the court 
reporter to supply the transcript. 
Wyo.—Board of Corners of Big Horn 
County v. Brewer, 62 P.2d 685, 50 
Wyo. 419. 

Void ab initio 

A bill of exceptions dismissed by 
a reviewing court, because not ten¬ 
dered in the prescribed time, is to be 
treated as void ab initio. 

Ga.—Southern Bell Telephone & Tel¬ 
egraph Co. v. Freeman, 95 S.E. 740, 
22 Ga.App. 166. 

In Oregon 

(1) A bill of exceptions will be 
dismissed or expunged from the rec¬ 
ord if not presented to the trial 
judge for settlement and signing 
within the time prescribed by stat¬ 
ute, or, if the period has been prop¬ 
erly extended, within the extended 
period. 

Or.—La Grande Air Service v. Tyler, 
237 P.2d 503, 193 Or. 329—State v. 
Terwilliger, 11 P.2d 552, 141 Or. 
372. 

(2) The statute, as amended, pre¬ 
scribing the time for presenting a 
bill of exceptions authorizes the tri-j 
&1 court to extend the time, but the, 


extension must be allowed by the 
trial court before the statutory peri¬ 
od for presenting the bill has ex¬ 
pired, and if the statutory period ex¬ 
pires and thereafter the trial court 
attempts to extend the time and al¬ 
lows a bill which is presented dur¬ 
ing this extension of time, the ap¬ 
pellate court will strike the bill. 

Or.—Bird v. Ellingsworth, 59 P.2d 
261, 156 Or. 103—Hart v. State 
Industrial Accident Commission, 38 
P.2d 698, 148 Or. 692. I 

(3) Prior to 1929, statutes im¬ 
posed no limitation on the time 
within which the trial court could 
settle a bill of exceptions, and the 
only limitation was the trial court’s 
sound discretion; in 1929 the statute 
was enacted prescribing the time for 
presenting a bill but authorizing the 
trial court to extend the time; in 
1931 the statute was amended lim¬ 
iting the time within which the tri¬ 
al court could extend the time to | 
the statutory period within which I 
the bill could be presented. 

Or.—State v. Terwilliger, supra. 

(4) In a case decided prior to the 
1931 amendment of the statute it 
was held that the trial court had 
abused its discretion in settling and 
allowing a bill of exceptions nearly 
a year after the entry of judgment, 
and that a bill so settled and al¬ 
lowed would be expunged from the 
record. 

Or.—Hooton v. Jarman Chevrolet 
Co., 293 P. 604, 135 Or. 269. 

(5) Prior to the 1931 amendment 
of the statute, a trial judge had the 
discretion of settling and signing a 
bill of exceptions even after the stat¬ 
utory period had expired, and the 
fact that a bill was tendered after 
the expiration of the statutory peri¬ 
od would not constitute grounds for 
dismissal of the bill. 

Or.—Pacific Finance Corporation v. 
Ellithorpe, 280 P. 658, 134 Or. 
601. 

(6) Under rules of court prescrib¬ 
ing the time within which it was 
necessary to present a bill of excep¬ 
tions to the trial judge, it was held 
that failure to comply with such 
rules would result in the expunging 
of a bill from the record. 

Or.—Student v. Goldapp, 259 P. 207, 
124 Or. 102—Ptack v. Strong, 257 
P. 19, 121 Or. 688. 

67- Ala.—Beatty v. McMillan, 147 
So. 180, 226 Ala. 405. 

68. S.D.—Minard v. Gardner, 123 N. 
W. 855, 24 S.D. 404. 
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Bill not approved by judge 
Ark.—Townson v. Townson, 254 S. 
W.2d 952, 221 Ark. 610. 

69. D.C.—George A Fuller Co. v. 
McCloskey, 35 App.D.C. 595. 

Nev.—Shirk v. Palmer, 236 P. 678, 48 
Nev. 449—Kingsbury v. Copren, 
224 P. 797, 47 Nev. 466. 

4 C.J. p 324 note 42. 

Pursuant to invalid order 

Bill of exceptions will be stricken 
when it is settled pursuant to an in¬ 
valid order extending time for settle¬ 
ment. 

N.M.—Pople v. Orekar, 161 P. 1110, 
22 N.M. 307. 

Under invalid extension of time 
Settled record of defendant appel¬ 
lants was open to striking on re¬ 
spondent’s motion as settled within 
an extension of time for settlement 
which the trial court abused its dis¬ 
cretion in granting. 

S.D.—Theisen v. Qualley, 175 N.W. 
556, 42 S.D. 367. 

70. Neb.—Joyce v. Tobin, 253 N.W. 
413, 126 Neb. 373. 

71. U.S.—-U. S. v. Meadows, C.C.A 
Colo., 29 F.2d 739. 

Ala.—Rice v. J. H. Beavers & Co., 
71 So. 659, 196 Ala. 355. 

Fla.—Bunch v. John, 95 So. 235, 85 
Fla- 22. 

Ga.—Dougherty-Ward-Little Co. v. 

Joiner, 91 S.E. 250, 19 Ga.App. 122. 
Mich.—In re Burke’s Estate, 215 N. 

W. 413, 240 Mich. 444. 

Neb.—Chapman v. Person, 253 N.W. 
355, 126 Neb. 340. 

Nev.—Peri v. Jeffers, 292 P. 1, 53 
Nev. 49, rehearing denied 293 P. 
25, 53 Nev. 49. 

Utah.—Ukon Water Co. v. Hooker* 
190 P. 778, 56 Utah 294. 

Wis.—Millar v. City of Madison, 9 
N.W. 2d 90, 242 Wis. 617. 

4 C.J. p 324 note 43. 

72. Tex.—Hunt v. Ziegler, Civ.App., 
267 S.W. 332. 

Utah.—Prunty v. Equitable Life As- 
sur. Soc. of U. S., 42 P.2d 219, 86 
Utah 236. 

4 C.J. p 324 note 44. 

73. N.M.—City of Las Vegas v. Peo¬ 
ple's Bank & Trust Co., 264 P. 951. 
33 N.M. 238. 

74. Ark.—Blackburn v. Ford, 267 S. 
W.2d 519, 223 Ark. 524. 

Ill.—Hayes v. U. S. Materials Co., 
228 IlLApp. 286. 

4 C.J. p 324 note 45. 

75. Fla.—Langford v. Langford, 88 
So. 319, 81 Fla. 572. 
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signed in time , 76 and that the bill was not signed 
and approved in time . 77 

On the other hand, a motion to strike, quash, or 
dismiss a bill of exceptions for alleged irregularities 
in the presenting, signing, or settlement of the bill 
must be denied if in fact the claimed irregularities 
did not occur . 77 - 5 Thus, unless the trial court abus¬ 
es its discretion in allowing and settling a bill of 


exceptions after the statutory time on the ground of 
excusable neglect, the appellate court cannot strike 
the bill . 78 Furthermore, motions to strike have been 
denied, where the only irregularity is failure of 
judge seasonably to sign the bill; 7 * that the bill 
was signed by the judge by mistake , 80 or in the ab¬ 
sence of respondent’s counsel , 81 or approval , 82 or 
without submitting the bill to respondent ; 82 - 5 mere 
delay in settling the bill ; 83 failure to settle the bill 


Signed by plaintiff and attorneys 
A bill of exceptions, signed by 
plaintiff and two attorneys without 
permission of the judge, is properly 
stricken on appeal. 

Fla.—Langford v. Langford, supra. 

*76. Ala.—Rose v. Magro, 3 So.2d 64, 
241 Ala. 513—McRee v. Russell, 
183 So. 399, 236 Ala. 506—Battle 
v. Wright, 116 So. 349, 217 Ala. 
354—Hale v. Worthington, 98 So. 
784, 210 Ala. 544—Ex parte Hill, 
89 So. 58, 205 Ala. 631—Sloss-Shef- 
field Steel & Iron Co. v. Sampson, 
85 So. 501, 204 Ala. 240—Ellis v. 
Drake, 83 So. 281, 203 Ala. 457- 
Sellers v. Dickert, 69 So. 604, 194 
Ala. 661—Deason v. Gray, 66 So. 
646, 189 Ala. 672—Zion Fountain 
Lodge v. Folkes, 32 So. 485, 132 
Ala. 609. 

Kratz v. W. B. Baker & Sons, 
153 So. 781, 26 Ala.App. 93—South¬ 
ern Ry. Co. v. Scottsboro Whole¬ 
sale Co., 134 So. 685, 24 Ala.App. 
685—Atlanta & St. A. B. Ry. Co. 
v. Hodges, 94 So. 252, 19 Ala.App. 
42—Melton v. Z. J. Fort Produce 
Co., 77 So. 979, 16 Ala.App. 367. 
Ill.—Schwartz v. Brinks Chicago 
City Express Co., 198 Ill.App. 381. 
Mont.—Kemp v. Murphy, 233 P.2d 
824, 125 Mont. 234. 

Utah.—Hutchison v. Smart, 169 P. 
166, 51 Utah 172. 

Wyo.—Newark Fire Ins. Co. v. Cen¬ 
tral Wyoming Automobile Club, 
257 P. 5, 36 Wyo. 540. 

4 C.J. p 324 note 46. 

Corrections 

Under Code (1907) § 3019, provid¬ 
ing that bills of exception may be 
presented at any time within ninety 
days from the day on which judg¬ 
ment was entered, and may be signed 
by the judge within ninety days 
thereafter, if correct, the bill can¬ 
not be stricken merely because it 
has been corrected between the time 
of presentation and of signing, no 
new grounds of error or exception 
having been incorporated therein. 
Ala.—Pan American Life Ins. Co. v. 
Carter, 80 So. 75, 202 Ala. 237— 
Tapia v. Williams, 54 So. 613, 172 
Ala. 18. 

Signature as of previous date 

The trial judge’s certification that 
he approved and signed approval to 
a bill of exceptions on Sept. 5, 1933, 
as of Aug. 26, 1933, merely means 


that he signed the approval on Sept. 
5, 1933, and such date being over 
thirty days after the date of pres¬ 
entation, a motion to strike the bill 
must be granted. 

Ala.—Kratz v. Baker, 153 So. 237, 
228 Ala. 201. 

Failure to object 

Where a bill of exceptions was not 
objected to below as presented out 
of time and the bill was duly set¬ 
tled and signed and incorporated in 
the transcript of the record, the su¬ 
preme court, in furtherance of jus¬ 
tice, must deny a motion to strike 
it. 

Fla.—Farrell-y v. Heuacker, 149 So. 
572, 111 Fla. 407. 

77. Ky.—Illinois Cent. R. Co. v. 
Glasscock, 72 S.W. 769, 24 Ky.L. 
1936. 

Acknowledgment of tender 
A motion to strike a bill of ex¬ 
ceptions would be granted where the 
trial judge did not sign or indorse 
his approval of the bill, but only ac¬ 
knowledged that it was tendered on 
a certain day, and even this was 
done more than ninety days after 
the motion for a new trial was act¬ 
ed on. 

Ala.—Avery v. Kelley, 8 So.2d 161, 
242 Ala. 671. 

77.5 Ala.—Gray v. Anderson, 1 So. 

2d 384, 241 Ala. 154. 

Ga.—Holliday v. Caldwell, 9 S.E.2d 
694, 62 GaApp. 720. 

Nev.—Taylor v. Taylor, 84 P.2d 709, 
59 Nev. 67. 

Utah.—Nielson v. Smith, 107 P.2d 
158, 100 Utah 342. 

P iling affidavit of presentation 

Where an appellant, in accordance 
with a rule of court, had presented 
his bill of exceptions within the time 
specified to the trial judge for al¬ 
lowance, and had filed an affidavit 
that the bill had been presented to 
the trial judge for allowance, the 
bill was not dismissible for want of 
prosecution. 

Mass.—Petition of Pine Grove Cem¬ 
etery Corp., 138 N.E.2d 202. 
Signing not required 
Requirement that a proposed bill 
of exceptions be engrossed and pre¬ 
sented to the trial judge within a 
specified time does not require that 
the bill be signed within this time, 
and if a proposed bill be engrossed 
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and duly presented to the trial judge 
it will not be stricken because it 
was not signed. 

Cal.—White v. White, 100 P.2d 789, 
38 C.A.2d 163. 

78. Utah.—Davis v. Lynham, 247 P. 
294, 67 Utah 283. 

79. Ala.—Capital City Ins. Co. v. 
Cofield, 31 So. 37, 131 Ala. 198. 

Miss.—Saucier v. Amari, 63 Miss. 
276. 

4 C.J. p 325 note 73. 

80. Ohio.—Sedam v. Meeksbach, 6 
Ohio Cir.Ct. 219, 3 Ohio Cir.Dec. 
424. 

81. Ala.—Ryan v. Kilpatrick, 66 
Ala. 332. 

82. Colo.—Blatt v. Blatt, 234 P. 162, 
77 Colo. 51. 

Signed subject to the approval of 
attorneys 

The court’s signing a bill of ex¬ 
ceptions, “subject to the approval of 

McD- & McD-, attorneys," 

was but a saving to such attorneys 
of the right to object to defects, 
notwithstanding the signature, and 
they could not in a reviewing court 
have such bill stricken out merely 
because not approved by them. 

Colo.—Blatt v. Blatt, supra. 

82.5 Tex.—Maddox v. Gulf, C. & S. 
F. Ry. Co., Civ.App., 293 S.W.2d 
499, error refused no reversible er¬ 
ror. 

83. U.S.—Southwest Metals Co. v. 
Gomez, C.C.A.Ariz., 4 F.2d 215, 39 
A.L.R. 1416. 

4 C.J. p 326 note 78. 

Delay in settling subsequent bill 
Where a bill of exceptions com¬ 
plaining of the grant of a new trial 
was allowed, the court could not, be¬ 
cause of unwarranted delay in hav¬ 
ing a subsequent bill of exceptions 
called to the court’s attention and 
allowed, dismiss the first bill as of 
a date before the case was ripe for 
judgment and before such bill could 
be entered in the supreme judicial 
court. 

Mass.—Barnett v. Loud, 137 N.E. 

740, 243 Mass. 510. 

Where due to fault of respondent 
Bill of exceptions served within 
the required time, but not settled by 
the court within the time allowed for 
the presentation and its service, will 
not be stricken on motion of re- 
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until after an appeal has been perfected ; 84 or that 
the bill was signed by a judge acting for the trial 
judge , 85 or was approved by the successor to a de¬ 
ceased trial judge . 86 

§ 905(4). - Insufficient Service and No¬ 

tice 

Improper or untimely notice or service is usually suffi¬ 
cient ground for a motion to strike or quash a bill of 
exceptions. 

A motion to strike or quash a bill of exceptions 
may be granted where the proper notice was not 
given to the adverse party and the right thereto was 


not waived ; 87 where the bill was signed at a time 
and place different from that specified in the no¬ 
tice ; 88 where the bill was not served within the 
time allowed or defined by statute , 89 unless the time 
had been extended ; 90 where the bill was served 
under a void order ; 91 where the bill was not served 
on the opposing party ; 92 where the bill was not 
served and presented in time ; 93 or where the bill 
was not served and settled in time . 94 

A motion to strike or quash a bill of exceptions 
on the ground that service or notice was improper 
will be denied where it is established that there was 
substantial compliance with such requirements ; 94 * 5 


spondent, where the only reason for 
the allowance within the required 
time was respondent’s failure to re¬ 
turn it. 

Blackburn v. Jones, 205 P. 582, 59 
Utah 558. 

84. U.S.—Union Indemnity Co. v. 
Vetter, C.C.A.Fla., 40 F.2d 606. 

4 C.J. p 326 note 79. 

85. Tex.—Guess v. Phelps, Civ. 
App., 41 S.W.2d 75. 

Signed by unauthorized judge 

A bill of exceptions not signed by 
the presiding judge within the time 
limited, although signed by another 
judge, was properly stricken where 
there was no showing that the lat¬ 
ter was so authorized. 

Ill,—Schwartz v. Brinks Chicago 
City Express Co., 198 Ill.App. 381. 

86. Ky.—Bradford v. Jones, 145 S. 
W. 1105, 148 Ky. 50. 

87. Mass.—Gallagher v. Atkins, 25 
N\E.2d 743, 305 Mass. 261—Day v. 
McClellan, 128 N.E. 412, 236 Mass. 
330. 

N.M.—Baca v. Ojo del Espiritu San¬ 
to Co., 214 P. 764, 28 N.M. 499— 
Timm v. White, 199 P. 904, 27 N.M. 
219—State v. Board of Com’rs of 
Guadalupe County, 158 P. 642, 21 
N.M. 713. 

Utah.—Merrill v. Coon, 193 P. 1108, 
57 Utah 240. 

4 C.J. p 267 note 94, p 325 note 53. 
Absence of notice of motion for ex¬ 
tension 

Where the bill of exceptions was 
filed within an extension of time but 
no notice of the motion for exten¬ 
sion was given as required by stat¬ 
ute, the bill was not filed in time, 
and a motion to strike it will be 
granted. 

Colo.—Mosher v. Lustick, 182 P. 886, 
66 Colo. 455. 

Recital of notice admitted untrue 
A motion to strike the bill of ex¬ 
ceptions should he sustained where 
it appears that the certificate, as 
presented to the trial judge for sig¬ 
nature, recited both the presence of, 
and due notice to, counsel, and the 
judge struck out the recital of pres¬ 


ence of counsel, and it is admitted 
that the recital of notice is not true. 
N.M.—Michelin Tire Co. v. Akers, 233 
P. 1005, 30 N.M. 338. 

88. N.M.—State v. City of Albu¬ 
querque, 234 P. 1012, 30 N.M. 424. 

89. Cal.—In re Janota’s Estate, 12 
P.2d 163, 124 C.A. 238. 

Ga.—McCoy v. Berry, 36 S.E.2d 833, 
73 Ga.App. 419—Bussell v. Savan¬ 
nah Guano Co., 147 S.E. 914, 39 
Ga.App. 613—Osborn v. Cleveland 
Hardware Co., 140 S.E. 428, 37 Ga. 
App. 391—Adams v. Drinkard, 140 
S.E. 424, 37 Ga.App. 395. 

Nev.—Lewis v. Williams, 123 P.2d 
730, 61 Nev. 253, followed in Lewis 
v. Burns, 123 P.2d 732, 61 Nev. 
258—McGill v. Lewis, 111 P.2d 537, 
61 Nev. 28. 

Utah.—Independent Gas & Oil Co. v. 
Beneficial Oil Co., 266 P. 267, 71 
Utah 348. 

Wis.—Gemert v. Pooler, 177 N.W. 1, 
171 Wis. 271. 

4 C.J. p 324 note 38. 

Part of hill not served in time 
Where no bill of exceptions was 
prepared and served within ten days 
after the denial of a motion to re¬ 
mand to a state court, the time al¬ 
lowed by the rules, or during the 
term of court at which such order 
was made, the court properly struck 
out the portion of the bill of excep¬ 
tions subsequently prepared and 
served pertaining to the motion to 
remand. 

U.S.—Czizek v. Western Union Tele¬ 
graph Co., C.C.A.Idaho, 272 F. 223. 

90. Utah.—May bee v. Maybee, 11 P. 
2d 973, 79 Utah 585—Jenkins v. 
Stephens, 262 P. 274, 71 Utah 15. 

Extension due to inability to pay for 
transcript 

Where failure to order transcript 
of testimony until forty-four days 
after the denial of the motion for 
new trial was due to appellant’s in¬ 
ability to advance the compensation 
for the transcript, the supreme court 
would not strike out the bill of ex¬ 
ceptions, served after the seventy- 
five-day period but within the ex¬ 
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tended time allowed by the trial 
court. 

Mont.—Dubie v. Batani, 37 P.2d 662, 
97 Mont. 468. 

Failure to incorporate extension or¬ 
der not fatal 

Motion to strike a bill of excep¬ 
tions because no order extending the 
time for serving and filing was con¬ 
tained therein was denied where no 
notice of the denial of new trial was 
served on appellants. 

Utah.—Perry Irr. Co. v. Thomas, 278 
P. 535, 74 Utah 193. 

91. Mont.—Calvert v. Anderson, 254 
P. 879, 78 Mont. 442. 

92. Ga.—Clark Milling Co. v. Sim¬ 
mons, 117 S.E. 437, 155 Ga. 505— 
Jones v. Jackson, 115 S.E. 74, 154 
Ga. 669. 

Grooms v. Globe Indem. Co., 81 
S.E.2d 851, 90 Ga.App. 68. 

Named parties must be served 

Where amendment to bill of excep¬ 
tions designates numerous parties as 
defendants in error, it is presumed, 
in the absence of a showing to the 
contrary, that they were necessary 
defendants, and failure to serve them 
or obtain acknowledgment or waiver 
requires dismissal. 

Ga.—Clark Milling Co. v. Simmons, 
117 S.E. 437, 155 Ga. 505. 

Waiver of right to object 
Where a bill of exceptions was not 
served on opposing counsel, but no 
injury was shown to have resulted, 
the failure to move within the re¬ 
quired time to expunge the bill 
would constitute a waiver of the 
right to object. 

Or.—J. A. Campbell Co. v. Corley, 3 
P.2d 776, 140 Or. 462. 

93. Utah.—Bryant v. Kunkel, 90 P. 
1079, 32 Utah 377. 

Untimely presentation to opposing 
party 

Neb.—Cozad v. McKeone, 32 N.W. 2d 
760, 149 Neb. 833. 

94. S.D.—Schlachter v. St. Bernard's 
Roman Catholic Church, 105 N.W. 
279, 20 S.D. 186. 

94.5 Utah.—Roe v. Lundstrom, 57 
P.2d 1128, 89 Utah 520. 
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and in many instances the failure properly to notify 
or present the bill to the adverse party , 95 or failure 
to serve on adverse party , 96 has been held not to be 
ground for striking the bill, as where no prejudice 
is shown to result therefrom , 97 where the fault is 
due to the negligence of the clerk of court , 98 where 
respondent’s counsel has actual knowledge that the 
case is in the supreme court and of the allowance of 
the transcript by the trial judge , 99 where there has 
been a waiver by the adverse party , 99 - 5 or where the 
opposing party has filed a disclaimer in the court 
below . 1 A motion to dismiss a bill of exceptions 
because of the failure of the trial judge to require 
reasonable notice to the respondent or his attorney on 
the question as to whether the tendered bill was cor¬ 
rect and complete must be denied where by statute 
the action or nonaction of the trial judge as to such 
notice is not reviewable . 1 - 5 

§ 905(5). - Improper Certification 

A motion to strike or quash a bill of exceptions may 
be allowed because of improper certification of the bill. 


A motion to strike or quash a bill of exceptions 
may be allowed where the bill as certified is inef¬ 
fective to bring anything on the record , 1 - 50 where 
the certificate failed to conform to statutory re¬ 
quirements and was not amendable ; 2 where the 
bill was not properly certified and identified ; 3 and 
where the bill was not allowed and certified by the 
court and not filed in the clerk’s office . 4 

A motion to strike, quash, or dismiss a bill of 
exceptions because of improper certification must 
be denied where the certification is proper in all 
material respects , 4 - 5 or where the irregularity con¬ 
sists only in the mere absence of clerk’s certificate 
and no showing that the bill was filed , 5 or the ab¬ 
sence of a designation of his office in a clerk’s cer¬ 
tification , 6 or an interpolation by a judge in the 
certificate to a bill prepared by counsel in proper 
statutory form . 7 A procedural irregularity in the 
certification of a bill of exceptions is not sufficient 
reason for striking a portion of the bill , 7 * 5 particu- 


Service on proper party 

Where a proposed bill of excep¬ 
tions was served within the proper 
time on attorneys for real party in 
interest, bill would not be stricken 
for failure to serve it on parties who 
were not real parties in interest and 
who would not be affected by a mod¬ 
ification or reversal of decree. 

Utah.—Nielson v. Smith, 107 P.2d 
158, 100 Utah 342. 

95. R.I.—Hambly v. Bay State St. 
Ry. Co., 105 A. 572, 42 R.I. 106. 

4 C.J. p 326 note 83. 

96. Idaho.—Jones v. St. John Irr. 
Co., 74 P. 129, 2 Idaho (Hasb.) 
74. 

Amended hill not served 

Where the original bill of excep¬ 
tions was served, the bill would not 
be stricken because the bill as 
amended, by adding documents of 
which respondent’s counsel were au¬ 
thors, was not served. 

Nev.—Lovelock Lands v. Lovelock 
Land & Development Co., 2 P.2d 
126, 54 Nev. 1. 

Acknowledgment of service 

A bill of exceptions would not be 
dismissed because there was no en¬ 
try of service on the bill where the 
defendant's attorney acknowledged 
service. 

Ga.—Woolf v. Colonial Stores, 46 S. 
E.2d 620, 76 Ga.App. 565. 

97. Mich.—Scribner v. Gay, 5 Mich. 
511. 

Nev.—Lovelock Lands v. Lovelock 
Land & Development Co., 2 P.2d 
126, 54 Nev. 1. 

Ohio.—State Banking & Trust Co. v. 
Krause, 16 Ohio Cir.Ct., N.S., 273. 


Absence of certificate 

Absence from bill of exceptions of 
certificate that adverse party had 
been furnished with a copy thereof 
was insufficient ground for striking 
the bill, where no showing was made 
that adverse party had been denied 
right to examine and make objec¬ 
tions to the bill. 

Ala.—Spurling v. Fillingim, 12 So. 
2d 740, 244 Ala. 172. 

98. R.I.—Hambly v. Bay State St. 
Ry. Co., 105 A. 572, 42 R.I. 106. 
In Massachusetts the clerk's delay 

in sending notice that the action 
had not been taken on exceptions 
did not suspend the operation of the 
court rule but postponed the run¬ 
ning of the thirty-day period under 
Super.Ct.Rules, common-law rule 53. 
Mass.—Bath Iron Works v. Savage, 
159 N.E. 445, 262 Mass. 123. 

99. R.I.—Hambly v. Bay State St 
Ry. Co., 105 A. 572, 42 R.I. 106. 

99.5 Ala.—Clark v. Henderson, 12 
So.2d 743, 244 Ala. 237. 

Stipulation, for signing without no¬ 
tice 

Wis.—Horn v. Snow White Laundry 
& Dry Cleaning Co., 3 N.W.2d 380, 
240 Wis. 312. 

1. Utah.—Salina Canyon Coal Co. v. 
Klemm, 290 P. 161, 76 Utah 372. 

1.5 Ga.—Cohen v. McCandless, 42 S. 
E.2d 739, 202 Ga. 231. 

Georgia, S. & F. Ry. Co. v. Wil¬ 
liamson, 65 S.E.2d 444, 84 Ga.App. 
167. 

1.50 Approval not indicated by cer¬ 
tificate 

Where the certificate attached to a 
bill of exceptions by the trial judge 
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disclosed that he did not vouch for 
the correctness of any part of the 
bill and that no part of the bill had 
received his approval, the bill would 
be stricken from the record. 

Ohio.—Johnston v. Hart, 22 N.E.2d 
557, 61 Ohio App. 268. 

2. Nev.—Caldwell v. Wedekind 
Mines Co., 261 P. 652, 50 Nev. 366. 

3. Neb.—State v. Paxton, 106 N.W. 
166, 108 N.W. 159, 75 Neb. 214. 

4. Neb.—Holloway v. Schooley, 43 
N.W. 346, 27 Neb. 553. 

4.5 Ga.—Ingram v. Smith, 7 S.E.2d 
922, 62 Ga.App. 335. 

Utah.—Nielson v. Smith, 107 P.2d 
158, 100 Utah 342. 

5. Colo.—Cook v. Fiedler, 135 P. 
1109, 24 Colo.App. 544. 

6. Tenn.—Gulf Refining Co. v. Fra¬ 
zier, 83 S.W.2d 285, 19 Tenn.App. 
76. 

Judicial notice taken of identity of 
clerk 

A bill of exceptions filed and sign¬ 
ed, “G. W. Alexander," and not by, 
”G. W. Alexander, Clerk of the Cir¬ 
cuit Court of Wilson County,” and 
the record certified by “G. W. Alex¬ 
ander, Clerk,” would not be stricken 
from the record, since the court of 
appeals would take judicial notice 
that the person who certified and 
attested the record was the clerk of 
the circuit court at the time of such 
certification. 

Tenn.—Gulf Refining Co. v. Frazier, 
supra. 

7. Ga.—Harris v. Lumpkin, 70 S.E. 
869, 136 Ga. 47. 

7.5 Nev.—Chance v. Arcularius, 22? 
P.2d 198, 68 Nev. 51. 
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larly where the irregularity could be corrected if 
necessary on remand to the lower court . 7 * 10 

§ 905(6). -Improper Filing 

A motion to strike or quash a bill of exceptions may 
be allowed on the ground that the bill was not filed or 
that it was improperly filed. 

A motion to strike or quash a bill of exceptions 
may be allowed where the bill was not filed in the 
lower court , 8 where the bill was not filed in time , 9 
where the bill was filed without leave granted , 10 
where the bill was not approved and filed in time , 11 
where the bill was not served and filed in time , 12 or 


where the bill was not signed or filed in time . 13 If 
additional time for preparing, serving, and filing a 
bill of exceptions is required, it may be necessary 
that the time be extended by the court prior to the 
expiration of the period in which the bill could be 
filed, and if the time is extended after the expira¬ 
tion of the period and the bill filed, the bill will be 
stricken . 13 * 5 

On the other hand, it has been held that a motion 
to quash or strike for failure to file or to file on 
time will be denied where the governing statute or 
rule of court has been substantially complied with; 1 * 


7.10 Nev.—Chance v. Arcularius, su¬ 
pra. 

8. Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
49 P.2d 358, 57 Nev. 1. 

9. Ala.—Buchannon v. Buchannon, 
124 So. 113, 220 Ala. 72—Buck 
Creek Lumber Co. v. Nelson, 66 So. 
476, 188 Ala. 243. 

Merritt v. Carter, 9 So. 2d 778, 
30 Ala-App. 506, certiorari denied 
9 So.2d 779, 243 Ala. 272. 

Ark.—Townson v. Townson, 254 S.W. 

2d 952, 221 Ark. 610. 

CaL—In re Janota’s Estate, 12 P.2d 
163, 124 C.A. 238. 

Ga.—Williams v. Phillips, 99 S.E. 40, 
149 Ga. 64—Fuller v. Phoenix 
Const. Co., 89 S.E. 718, 145 Ga. 656. 

Maddox v. Fisher, Lowery & 
Fisher, 117 S.E. 251, 30 Ga.App. 
125. 

Ill.—Zbinden v. De Moulin, 159 N.E. 
189, 328 Ill. 156—Illinois Improve¬ 
ment & Ballast Co. v. Heinsen, 111 
N.E. 117, 271 Ill. 23. See Tudor v. 
Phipps, 193 Ill.App. 608—Bigley v. 
Sweet, 185 Ill.App. 202. 

Ind.—Griesel v. Schmal, 55 Ind. 475. 
Ky.—Hoback v. Brownfield, 243 S.W. 
2d 670—Reeves v. Giannini’s 
Adm'r, 239 S.W.2d 84—Louisville 
& N. R. Co. v. Paul's Adm'r, 235 
S.W.2d 787, 314 Ky. 473—Warders 
v. Louisville & Nashville R. Co., 
225 S.W.2d 98, 311 Ky. 673—Har¬ 
low v. Hamilton, 224 S.W.2d 162, 
311 Ky. 354—-Nicholas v. Hook. 
158 S.W.2d 971, 289 Ky. 406—Kohn 
v. Reeves, 157 S.W.2d 121, 288 Ky. 
765—Feltner v. Smith, 143 S.W.2d 
505, 283 Ky. 783—Rose v. Knox 
County Fiscal Court, 131 S.W.2d 
498, 279 Ky. 611—Clark v. Mason, 
95 S.W.2d 292, 264 Ky. 683. 

Mont.—H. Earl Clack Co. v. Oltesvigr, 
68 P.2d 586, 104 Mont. 255. 

Nev.—Craig v. Harrah, 201 P.2d 1081, 
66 Nev. 1—Craig v. Harrah, 195 P. 
2d 688, 65 Nev. 294—Lewis v. Wil¬ 
liams, 123 P.2d 730, 61 Nev. 253, 
followed in Lewis v. Burns, 123 P. 
2d 732, 61 Nev. 258—McGill v. 
Lewis, 111 P.2d 537, 61 Nev. 28— 
Comstock Phoenix Mining Co. v. 
Lazzeri, 36 P.2d 360, 55 Nev. 421— 


Johnson v. Johnson, 22 P.2d 128, 
54 Nev. 433. 

Ohio.—Jefferis v. Nevers, App., 107 
N.E. 2d 400—South Main Akron, 
Inc. v. Lynn Realty, Inc., App., 
106 N.E.2d 324—Save-Way, Inc. v. 
New York Cent. R. R., 105 N.E.2d 
431, 92 Ohio App. 367—Armentrout 
v. Sterling, App., 104 N.E.2d 462— 
Bennett v. Dayton Memorial Park 
& Cemetery Ass'n, 93 N.E.2d 712, 
87 Ohio App. 123, 125, 88 Ohio App. 
98—State v. Alessandro, App., 93 
N.E.2d 310—Davis v. Davis, App., 
90 N.E.2d 875—Amicon v. City Ry. 
Co., 87 N.E.2d 889, 86 Ohio App. 
186—Teegarden v. Teegarden, 74 
N.E.2d 859, first case, 80 Ohio App. 
79—Minkin v. Schwartz, App., 70 
N.E. 2d 396—Schnitzler v. Lake 
Shore Coach Co., 41 N.E.2d 436, 
69 Ohio App. 265—Eubank v. In¬ 
dustrial Commission of Ohio, 17 
N.E.2d 416, 59 Ohio App. 189— 
Stevely v. Stoll, 14 N.E.2d 419, 57 
Ohio App. 401. 

Cincinnati v. Kilgour, 13 Ohio 
Cir.Ct., N.S., 415. 

RX—:David v. David, 130 A. 861, 47 
R.I. 122—Robinson v. New York, 
etc., R. Co., 67 A. 424. 

Tenn.—State v. Mayo, 8 S.W. 2d 477, 
157 Tenn. 339. 

McLaughlin v. Broyles, 255 S.W. 
2d 1020, 36 Tenn.App. 301. 

Tex.—Allen v. Berkmier, Civ.App., 
216 S.W. 647, error refused—Car- 
wile v. Frazier, Civ.App., 209 S.W. 
781. 

Utah.—Utah State Building Commis¬ 
sion, for Use and Benefit of Moun¬ 
tain States Supply Co. v. Great 
American Indemnity Co., 140 P.2d 
763, 105 Utah 11—Keller v. Chour- 
nos, 76 P.2d 626, 95 Utah 25, mod¬ 
ified on other grounds and rehear¬ 
ing denied 79 P.2d 86, 95 Utah 31. 

Vt.—Cole v. Walsh, 122 A. 664, 97 
Vt. 256. 

4 C.J. p 303 note 2, p 324 note 51. 

One day late 

Ark.—De Clerk v. Spikes, 178 S.W. 
2d 70, 206 Ark. 1004. 

Extension, prevented by absence of 
judge 

Failure to file a bill of exceptions 
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in time, where due to the absence of 
the presiding judge preventing a mo¬ 
tion for extension of time, did not 
require striking the bill. 

Ky.-—Clover Farm Dairy Co. of Mem¬ 
phis, Tenn. v. Gillum, 299 S.W. 
1065, 222 Ky. 20. 

Time not extended by filing of mo. 
tions 

Filing of various motions after 
overruling of a motion for new trial 
did not extend the time to file a bill 
of exceptions, and the bill was prop¬ 
erly stricken as filed too late. 

Ala.—Lambert v. Bowman-Moor^ 
Hat Co., 136 So. 738, 24 Ala.App. 
311, certiorari denied 136 So. 741, 
223 Ala. 420. 

Transcript not filed in time 

Where the transcript of evidence 
was not filed until a day after th& 
date to which the time for filing it 
had been extended, the bill of ex¬ 
ceptions will be dismissed. 

H.I.—Page v. City of Providence, 
110 A. 601. 

10. Second, amended bill 

Appellant’s second amended bill 
will be stricken from the record on 
appellee's motion, where the record! 
discloses no order permitting the fil¬ 
ing thereof. 

Ill.—Korson v. Stathopulos, 165 N.E^ 
616, 334 Ill. 194. 

11. Tex.—McKenzie v. Gulf, etc., R~ 
Co., Civ.App., 133 S.W. 1071. 

12. Idaho.—Lydon v. Piper, 51 P. 
101, 5 Idaho 541. 

13. Ill.—Masterson v. Dandridge, 
181 Ill.App. 499—Benson v. Fitz¬ 
gerald, 140 Ill.App. 388. 

13.5 Mont.—Hutchinson v. Burton, 
247 P.2d 987, 126 Mont. 279—'Wolz: 
v. Wolz, 102 P.2d 22, 110 Mont. 
458—Vicain v. City of Missoula, 81 
P.2d 350, 107 Mont. 105. 

14. U.S.—-Indemnity Ins. Co. of 
North America v. Levering, C.C.A. 
Cal., 59 F.2d 719. 

Ala.—Lambert v. Bowman-Moor e 

Hat Co., 136 So. 740, 223 Ala. 1, 
certiorari denied 136 So, 741, 223: 
Ala. 420. 
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where the time for filing has been extended by the 
court by a valid order , 14 - 5 and the bill filed within 
such time ; 15 where the bill does not show on its 
face that no additional time was allowed ; 16 or 
where the evidence of the failure to file, or to file 
in time, is not sufficient . 17 Furthermore, where a 
bill is prepared under a statute which makes it a 
part of the judgment roll, failure to serve and file 
in time is not ground for sustaining a motion to 
strike . 18 Also, it has been held that a bill of ex¬ 
ceptions will not be stricken because of appellant’s 
failure to lodge it with the clerk of court where 
no prejudice is shown to result thereby , 19 because 
of immaterial recitals in the order extending the 
time for filing the bill , 20 because of a failure to 
file a motion for new trial 21 or failure to file such 
motion in time , 22 because of a failure to file an ap¬ 
proved brief in the lower court , 23 or because the 
bill was improperly taken from the files after it had 
been duly signed . 24 

§ 905(7). - Improper or Fraudulent Pro¬ 

curement 

Merely because a bill of exceptions was improperly 


obtained is not ground for striking, unless the bill was 
obtained fraudulently. 

A motion to strike a bill of exceptions will not 
lie because the bill was improperly obtained ; 25 but 
if the bill was fraudulently obtained it will be strick¬ 
en . 26 

§ 905(8). -Alterations 

A motion to strike a bill of exceptions because of an 
alteration of the bill after signing will be granted, pro¬ 
viding the alteration was material. 

Ordinarily a motion to strike a bill of exceptions 
will be granted where the bill has been materially 
altered after signing . 27 On the other hand, the bill 
will not be stricken because of merely immaterial 
alterations , 28 such as interlineations by the judge, 
supplying omissions, which do not have the effect 
of showing that some of the averments are untrue , 29 
mere erasures in noting exceptions , 30 or alterations 
not appearing to have been made by appellants and 
not affecting the pleadings or testimony . 31 Further¬ 
more, the mere fact that a bill of exceptions con¬ 
tains matter when it is finally signed that it did not 
contain when it was presented does not tend to show 
that it is a different bill than that presented . 32 


Ky.—Turner v. Shropshire, 147 S.W. 

2d 388, 285 Ky. 256. 

N.M.—Bybee v. White, 287 P. 290, 34 
N.M. 600. 

Ohio.—Ohio Associates Co. v. Pritz, 
194 N.E. 609, 48 Ohio App. 567. 
Tex.—Turner v. Atlanta Nat. Bank, 
Civ.App., 83 S.W.2d 454, modified 
on other grounds Sharber v. At¬ 
lanta Nat. Bank, 109 S.W.2d 1042, 
130 Tex. 296. 

Vt.—Fitzpatrick v. Taber, 130 A. 587, 
99 Vt. 216. 

Compliance with court order and role 
of court 

Ohio.—O’Leary v. Burnett, 93 N.E.2d 
733, 87 Ohio App. 73. 

14.5 Nev.—Taylor v. Taylor, 84 P. 
2d 709, 59 Nev. 67. 

15. U.S.—U. S. v. Bass, C.C.A.Ind., 
64 F.2d 467. 

Ky.—City of Hazard v. Eversole, 133 
S.W.2d 906, 280 Ky. 621. 

Tenn.—Carpenter v. Wright, 13 S.W. 

2d 51, 158 Tenn. 289. 

Utah.—Smith v. Barrett, 20 P.2d 864, 
81 Utah 522—Blackburn v. Baker, 
152 P. 1184, 47 Utah 219—Olson v. 
Oregon Short Line R. Co., 68 P. 
148, 24 Utah 460. 

16. Vt.—Fitzpatrick v. Taber, 130 
A. 587, 99 Vt. 216. 

17. Tex.—Keller v. Kettner, Civ. 
App., 67 S.W. 907. 

Utah.—Salina Canyon Coal Co. v. 

Klemm, 290 P. 161, 76 Utah 372. 
Clerk’s filing mark absent 
Bill of exceptions will not be 
stricken on the ground the record 


fails to show filing in the lower 
court, where the record shows that 
all the records and transcripts came 
in due course from the lower court. 
Utah.—Salina Canyon Coal Co. v. 
Klemm, supra. 

Sufficient basis for nunc pro tunc 
order 

Since the notation by the judge 
that the bill of exceptions had been 
approved and signed and ordered 
filed was sufficient basis for a nunc 
pro tunc order filing the bill, it was 
erroneous to order the bill stricken 
for failure to file in time. 

Ky.—Fischer v. Eby, 114 S.W.2d 763, 
272 Ky. 545. 

18. Mont.—Kranich v. Helena Cons. 
Water Co., 65 P. 408, 71 P. 672, 26 
Mont. 379. 

19. Colo.—Blatt v. Blatt, 234 P. 162, 
77 Colo. 51. 

20. Ill.—Merritt v. International 
Harvester Co., 153 Ill.App. 247. 

21. Neb.—Phoenix Ins. Co. v. Read- 
inger, 44 N.W. 864, 28 Neb. 587. 

22. Ky.—Witt v. Lexington, etc., R. 
Co., 159 S.W. 798, 155 Ky. 382. 

4 C.J. p 326 note 86. 

23. Ga.—Heath v. Philpot, 142 S.E. 
283, 165 Ga. 844, answers to certi¬ 
fied questions conformed to 142 S. 
E. 750, 38 Ga.App. 74. 

24. Ohio.—Sedam v. Meeksback, 6 
Ohio Cir.Ct 219, 3 Ohio Cir.Dec. 
424. 


25. N.J.—Agnew v. Campbell, 17 N. 
J.Law 291. 

Ohio.—Sedam v. Meeksback, 6 Ohio 
Cir.Ct. 219, 3 Ohio Cir.Dec. 424. 

26. N.J.—Moore v. Wilson, 19 N.J. 
Law 186. 

4 C.J. p 325 note 57. 

27. Ala.—Mauney v. Electric Con¬ 
struction Co., 98 So. 874, 210 Ala. 
554. 

4 C.J. p 325 note 63. 

Correction of description of defends 
ants by plaintiff’s attorney 
Where, after a bill of exceptions 
had been presented to and signed 
by the trial judge, it was discovered 
that it erroneously described defend¬ 
ants as the aggrieved parties and 
plaintiff’s attorney, believing the er¬ 
ror was self-corrective, made the 
change, the bill of exceptions should 
be stricken from the record. 

Ala.—Mauney v. Electric Const. Co., 
supra. 

28. Ala.—Gray v. Anderson, 1 So. 2d 
384, 241 Ala. 154—North Alabama 
Tract. Co. v. Thomas, 51 So. 418, 
164 Ala. 191. 

29. Ga.—Holtzendorf v. McNeil, 104 
S.E. 919, 25 Ga.App. 792. 

30. S.D.—Kelly v. Wheeler, 119 N. 
W. 994, 22 S.D. 611. 

4 C.J. p 326 note 90. 

31. Ala.—Heath v. Lewis, 76 So. 
451, 200 Ala. 509. 

32. Ill.—Madden v. City of Chicago. 
119 N.E. $0, 283 Ill. 165. 
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§ 906 APPEAL & ERROR 

§ 906. Application and Determination There¬ 
of 

a. In general 

b. Requisites of application 

c. Who may make application 

d. In what court application made 

e. Time of application and hearing 

f. Hearing and determination 

a. In General 

Ordinarily, application for an order striking or quash¬ 
ing a bill of exceptions is made by motion in proper form; 
but a formal motion is not always required and a court 
may act ex mero motu. 

The generally recognized procedure to obtain an 
order quashing or striking a bill of exceptions is 
by filing a motion 33 which complies with the stat¬ 
utes and rules of court , 34 and while it has been held 
that a bill of exceptions will not be stricken ex parte 
and without notice , 35 it has also been held that, 
where the defect complained of is of such a nature 
that the instrument is not a bill of exceptions by 


reason thereof, no motion to strike is necessary . 36 
Furthermore, a motion to strike a bill of exceptions 
will not lie where there is no bill of exceptions to 
strike , 36 - 5 and if a motion to strike is made where 
there is no bill to strike, the motion to strike will 
itself be stricken from the record . 36 - 10 

A formal motion to quash or strike a bill of ex¬ 
ceptions is not always necessary , 37 and in a proper 
case a court may act ex mero motu . 38 Within a 
jurisdiction where there is a statutory provision for 
the dismissal of bills of exception by order of court 
after notice, and a rule of court providing for the 
automatic dismissal of bills of exception by the 
clerk of court without notice or order, the rule of 
court is considered to supplement the statute by 
providing a method for automatic dismissal which 
does not conflict with the statute ; 38 * 5 and a bill of 
exceptions may be dismissed by an order of the 
court made in accordance with the provisions of the 
statute, notwithstanding the time for automatic dis¬ 
missal under the rule of court has not arrived . 38 - 10 


33. Ala.—W. E. Belcher Lumber 
Co. v. York, 17 So.2d 2S1, 245 Ala. 
286—Buchannon v. Buchannon, 124 
So. 113, 220 Ala. 72. 

Nev.—Monitor Pipe & Steel Co. v. 
Flanigan Warehouse Co., 172 P.2d 
846, 63 Nev. 449. 

4 C.J. p 327 note 99. 

34. R.I.—V ester v. Rhode Island 
Co., 69 A. 606, 29 R.I. 213. 

S.D.—La Penotiere v. Kellar, 137 N. 

W. 382, 29 S.D. 496. 

4 C.J. p 327 note 1. 

35. Idaho.—Jones v. St. John Irr. 
Co., 74 P. 129, 2 Idaho (Hash.) 74. 

Single hearing sufficient 

Where a party has been heard once 
on a motion to dismiss his bill of 
exceptions and has waived further 
hearings, the dismissal of the bill 
without notice is not erroneous. 
Mass.—Buden v. Olson, 57 N.E.2d 
555, 317 Mass. 156. 

36. K y. —McNeal’s Adm’r v. Norfolk 
& W. Ry. Co., 214 S.W. 888, 185 
Ky. 197. 

36.5 Ohio.—Sullivan v. Cloud, 24 N. 

E.2d 625, 62 Ohio App. 462. 

36.10 Ohio.—Sullivan v. Cloud, su¬ 
pra. 

37. Ind.—Seymour Woolen Factory 
Co. v. Brodhecker, 28 N.E. 185, 30 
N.E. 528, 130 Ind. 389. 

4 C.J. p 327 note 3. 

38. U.S.—Osborn v. U. S., C.C.A., 
N.C., 50 F.2d 712. 

Ill.—Schwartz v. Brinks Chicago 
City Express Co., 198 Ill.App. 381. 
4 C.J. p 327 note 4. 

In Alabama 

(1) Under the provisions of Code 
<1940) tit. 7. $ 827, which combines 


§ 3020 and § 6434 of earlier codes, 
the appellate court may strike a bill 
of exceptions from the record or file 
because not presented or signed 
within the time required by law, but 
shall not do so ex mero motu, but 
only on motion of a party to the 
record or his attorney, the object and 
effect of this statute being to allow 
parties to waive or consent for the 
time of signing bills of exceptions; 
and it has been held that the waiver 
or consent mentioned in the statute 
means such as is indicated by a fail¬ 
ure to move to strike on submission 
of the cause on appeal. 

Ala.—Rose v. Magro, 3 So.2d 64, 241 
Ala. 513. 

(2) Bill of exceptions not present¬ 
ed to the trial judge within ninety 
days from the rendition of judgment 
as required by Code (1907) § 3019, 
will be stricken by the court of ap¬ 
peals on its own motion, notwith¬ 
standing § 3020, forbidding appellate 
courts to strike a bill of exceptions 
ex mero motu, such statute applying 
only to the unseasonable signing of 
the bill by the trial judge, and not to 
its unseasonable presentation. 

Ala.—Boss Livery Co. v. Bailey, 85 
So. 572, 17 Ala.App. 418—Wrenn v. 
Baker, 73 So. 756, 15 Ala.App. 434. 

(3) Supreme court has held, under 
Code (1923) § 6434, that it will not, 
of its own motion, strike a bill of 
exceptions because not timely pre¬ 
sented. 

Ala.—MacMahon v. Dozier, 187 So. 
710, 237 Ala. 574—First Nat. Life 
Ins. Co. of America v. Wiginton, 
141 So. 245, 224 Ala. 575—Godfrey 
v. Yinson, 110 So. 13, 215 Ala. 166. 
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Union Indemnity Co. v. Cunning¬ 
ham, 114 So. 285, 22 Ala.App. 226. 

(4) Where, however, a bill of ex¬ 
ceptions was not presented to the 
judge as required by Code (1907) § 
3019, and Acts (1915) p 816, the ap¬ 
pellate or supreme court must strike 
the bill ex mero motu, on the the¬ 
ory that presentation of the bill is 
jurisdictional, Code (1907) § 3020, 
forbidding striking by the court ex 
mero motu, not applying. 

Ala.—Southern Ry. Co. v. Williams, 
100 So. 203, 211 Ala. 235. 

(5) Also the supreme court has ex¬ 
pressly reserved the right to strike 
bills of exceptions, containing a 
statement of the testimony in ex- 
tenso, in violation of Code (1907) p 
1526 rule 32, without motion by ap¬ 
pellee. 

Ala.—Turner v. Thornton, 68 So. 813, 
192 Ala. 98, followed in Levy v. 
Anderson, 146 So. 922, 25 Ala.App. 
651. 

(6) Further, the bill of exceptions 
is not subject to material changes 
without the knowledge and consent 
of the parties and in the manner rec¬ 
ognized by law, and the court may 
on its own motion strike a bill of 
exceptions not made a part of the 
record in exact accordance with 
Code (1907) § 3019. 

Ala.—Mauney v. Electric Const Co., 
98 So. 874, 210 Ala. 554. 

4 C.J. p 327 note 4 [b]. 

38.5 Mass.—Buden v. Olson, 57 N.E. 
2d 555, 317 Mass. 156. 

38.10 Mass.—Buden v. Olson, supra. 
Improper reason for dismissal 

Where the trial judge dismissed a 
bill of exceptions on the ground that 
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Waiver . Where no motion is made, technical ir¬ 
regularities, or such irregularities as do not render 
the bill entirely void, are waived . 39 

b. Requisites of Application 

Unless a bill of exceptions is so defective on its face 
as to be absolutely void, the motion to strike must spe¬ 
cifically designate the defect of which complaint is made. 

Since a motion to strike a bill of exceptions is 
technical, it must specifically point out the fault in 
the bill of which complaint is made or it will not 
be regarded , 40 unless the bill is so defective on its 
face as to be absolutely void ; 41 but it has been said 
that the courts are disposed to give the motion a 
liberal construction and to disregard mere lack of 
certainty or definiteness . 42 The motion must com¬ 
ply with the requirements of the local statutes and 
rules of court , 43 such as requirements with respect 
to its filing and entry on the motion docket . 44 

c. Who May Make Application 

An application or motion to dismiss or quash a bill 
of exceptions will be considered only if made by a proper 
party. 

A motion to dismiss a bill of exceptions will not 
be considered by the reviewing court if made by one 
who was not a party to the case in the trial 
court , 44 - 50 and an application to quash a bill of ex- 
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ceptions may not be presented by the party in 
fault ; 45 nor can it be made by an appellee on 
grounds that do not affect him but concern only 
other parties to the action . 46 

d. In What Court Application Made 

The motion to strike must be made in the court hav¬ 
ing jurisdiction of the bill of exceptions. 

Providing the jurisdiction of the cause has not 
been transferred to the appellate court by the taking 
of the appeal, a motion to strike a bill of exceptions 
may be made in the trial court ; 47 and it has been 
held that a district court in vacation may entertain 
a motion to strike a bill of exceptions . 48 After an 
appeal has been taken, and where the trial court 
has lost jurisdiction, the motion must be made in the 
appellate court . 49 

e. Time of Application and Hearing 

Generally a motion to strike or quash a bill of excep¬ 
tions will be considered only if made within the proper 
period of time. 

Usually a motion to strike or quash a bill of 
exceptions will be entertained and considered by 
the court only if the motion is seasonably made , 50 
at least if the objections are merely to technical 
defects . 51 Although there is some authority to the 
contrary , 52 the general rule is that a motion to 


it was required by rule of court, the 
dismissal would be improper if it 
was not required by rule of court, 
even though the bill might properly 
have been dismissed under the pro¬ 
visions of the statute. 

Mass.—Lincoln Elec. Co. v. Sovren- 
sky, 26 N.E.2d 378, 305 Mass. 476. 

30. Or.—Coos Bay Amusement Co. 
v. American Ry. Express Co., 277 
P. 107, 129 Or. 216. 

4 C.J. p 323 note 32. 

40. Ga.—Georgia F. & A. Ry. Co. v. 
Wright, 141 S.E. 187, 165 Ga. 436. 

Nev.—Lovelock Lands v. Lovelock 
Land & Development Co., 2 P.2d 
126, 54 Nev. 1—Quinn v. Quinn, 292 
P. 620, 53 Nev. 68. 

4 C.J. p 328 note 14. 

Ground not stated in motion 

A motion to strike a bill of excep¬ 
tions would not be granted on a 
ground not stated in the motion. 
Nev.—Lovelock Lands v. Lovelock 
Land & Development Co., 2 P.2d 
126, 54 Nev. 1. 

41. Neb.—Walker v. Morse, 50 N.W. 
1055, 33 Neb. 650. 

42. Ohio.—Davies v. New Castle, 
etc., R. Co., 73 N.E. 213, 71 Ohio 
St. 325. 

43. S.D.—La Penotiere v. Kellar, 
137 N.W. 382, 29 S.D. 496. 

4 C.J. p 327 note 1. 


44. Ala.—First Nat. Life Ins. Co. of 
America v. Wiginton, 141 So. 245, 
224 Ala. 575. 

44.50 Ga.—Copland v. Wohlwender, 
30 S.E.2d 462, 197 Ga. 782. 

45. Neb.—Saxton v. Harrington, 94 
N.W. 605, 68 Neb. 446. 

46. Neb.—Plattsmouth First Nat. 
Bank v. Gibson, 114 N.W. 777, 80 
Neb. 577, distinguishing Fitzgerald 
v. Brandt, 54 N.W. 992, 36 Neb. 
683. 

4 C.J. p 327 note 6. 

47. D.C.—Dexter First Nat Bank 
v. Fox, 39 App.D.C. 477. 

R. I.—Vester v. Rhode Island Co., 69 
A. 606, 29 R.I. 213. 

S. D.—Sorg v. Wells, 141 N.W. 384, 31 
S.D. 432. 

Wis.—Bergenthal v. Fiebrantz, 4 N. 
W. 89, 48 Wis. 435. 

4 C.J. p 328 note 11. 

48. Tex.—Neville v. Miller, Civ. 
App., 171 S.W. 1109, overruling 
Ford v. Liner, 59 S.W. 943, 24 Tex. 
Civ.App. 353. 

49. Iowa.—Jones v. Hockman, 12 
Iowa 101. 

4 C.J. p 328 note 13. 

50. Ala.—Beatty v. McMillan, 147 
So. 180, 226 Ala. 405—City of Al¬ 
bany v. Black, 112 So. 433, 216 
Ala. 4. 

Ky.—Barrett v. Vander-Meulen, 94 
S.W.2d 983, 264 Ky. 441. 
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Mass.—Home Owners* Loan Corpora¬ 
tion v. Sweeney, 33 N.E.2d 575, 309 
Mass. 26. 

Utah.—Spendlove v. Shewchuck, 209 
P.2d 247, 116 Utah 248. 

4 C.J. p 327 note 7. 

51. III.—Hughes v. City of Mo- 
men ce, 45 N.E. 300, 163 Ill. 535. 

Objections as to seal 
An objection that the bill of excep¬ 
tions is not sealed by the judge, be¬ 
ing purely technical, comes too late 
if not made before the case is taken 
on appeal. 

Ill.—Hughes ▼. City of Momence, 
supra. 

52. Tex.—Davis v. Wichita State 
Bank & Trust Co., Civ.App., 286 S. 
W. 584—Tyler v. Sowders, Civ. 
App., 172 S.W. 205—Neville v. Mil¬ 
ler, Civ.App., 171 S.W. 1109. 

4 C.J. p 327 note 8. 

Joinder in error 

(1) In Illinois a motion to strike 
a bill of exceptions is not too late 
when made after joinder in error. 
Ill.—Haines v. Knowlton Danderine 

Co., 93 N.E. 743, 248 Ill. 259. 

Butterick Pub. Co. v. Ft. Dear¬ 
born Nat. Bank, 167 Ill.App. 603. 

(2) However, it has been held by 
some appellate cases that a motion 
to strike a bill of exceptions comes 
too late after joinder in error. 

I1L—Chicago r. Rust, 117 Ill.App. 
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strike a bill of exceptions comes too late after an 
appeal has been taken . 53 

According to the practice in some appellate 
courts, where a motion to strike a bill of exceptions 
is interposed and doubt appears as to whether it 
should prevail, the motion must be presented at the 
time the cause is set for hearing on the merits , 54 
but in special circumstances where the questions are 
of importance, and in order to save the expense of 
printing briefs in the event that the motion is sus¬ 
tained, appellate court will consider the motion 
earlier . 55 At the time of the hearing on the merits, 
the motion to strike should, of course, be heard 
first . 56 

f. Hearing and Determination 

The issues raised by a motion to strike or quash a 
bill of exceptions will be determined on proper evidence 
and under the customary presumptions, but the merits of 
the appeal will not be considered. 

If a motion is made in the appellate court to 


4A C.J.S. 

strike a bill of exceptions, the motion raises an issue 
in the appellate court which the appellant may meet 
by the introduction of evidence . 56 * 50 In some in¬ 
stances it is necessary that the motion to strike be 
determined on the bill itself, and the recitals therein 
contained, which are authenticated by the signature 
of the trial judge , 57 and in such a case an affidavit 
of counsel as to the condition of the bill cannot be 
considered . 58 However, a motion to strike may be 
determined on evidence other than the recitals of 
the record . 58 * 5 The motion may be determined on 
parol evidence , 58 * 10 and it may be determined on 
affidavit of counsel . 58 * 15 Moreover, the files in the 
case must be available to the court and the motion 
may be denied where counsel retain necessary files 
in their offices . 59 If the question raised by a mo¬ 
tion to strike a bill of exceptions has become moot, 
the court will overrule the motion to strike . 59 * 5 

On motion to quash or dismiss a bill of excep¬ 
tions general rules governing burden of proof will 
be applied , 59 * 10 and the evidence including the affi- 


427—Kane v. People, 13 Ill.App. 
382. 

It Is within the discretion of the 
court to entertain a motion to strike 
a bill of exceptions from which it 
was alleged the court’s approval had 
been withdrawn, although not filed 
within thirty days after the filing of 
the transcript, notwithstanding Ct. 
of Civ.App.Rules, rules 8, 11, and 
22 . 

Tex.—Davis v. Wichita State Bank 
& Trust Co., Civ.App., 286 S.W. 
584. 

53. Ala.—Lockridge v. Brown, 63 
So. 524, 184 Ala. 106. 

4 C.J. p 327 note 9. 

54. Miss.—Sovereign Camp, W. O. 
W. v. Sloan, 99 So. 568, 135 Miss. 
597. 

Utah.—Findlay v. National Union 
Indemnity Co., 38 P.2d 760, 85 
Utah 110—Jeremy Fuel & Grain 
Co. v. Denver & R. G. R. Co., 203 
P. 863, 59 Utah 266. 

55. Utah.-—Findlay v. National Un¬ 
ion Indemnity Co., 38 P.2d 760, 85 
Utah 110—Jeremy Fuel & Grain 
Co. v. Denver & R. G. R. Co., 203 
P. 863, 59 Utah 266. 

Vt.—International Products Co. v. 
Marsters, 118 A. 809, 96 Vt. 243. 

56. Utah.—Findlay v. National Un¬ 
ion Indemnity Co., 38 P.2d 760, 85 
Utah 110. 

56.50 Ala. —Montgomery Production 
Credit Ass’n v. M. Hohenberg & 
Co., 12 So.2d 865, 31 AlaApp. 117. 
Postponement of decision in appel¬ 
late court 

Where a motion in the appellate 
court to strike the bill of exceptions 
raised a question whether the bill 


had been presented within the prop¬ 
er time, the appellate court would 
postpone decision on the motion to 
strike to enable appellant to have 
the trial court determine the time¬ 
liness of the presentation, and if the 
determination of the trial court was 
favorable to appellant the motion 
to strike would be denied. 

Or.—Valley Concrete Pipe Co. v. City 
of Albany, 303 P.2d 503. 

Remand to trial court 
Where a bill of exceptions has 
been entered in the appellate court 
by reason of an erroneous order of 
the trial court it would be dealt with 
in the appellate court, but instead of 
dismissing the bill on motion, the 
appellate court would remand the 
bill to the trial court for the entry in 
that court of the proper order. 

Mass.—Home Owners’ Loan Corp. v. 
Sweeney, 33 N.E.2d 575, 309 Mass. 
26. 

57. Wyo.—Harden v. Card, 85 P. 
246, 14 Wyo. 479. 

58. Wyo.—Harden v. Card, supra. 

4 C.J. p 328 note 18. 

58.5 Ala.—Montgomery Production 
Credit Ass’n v. M. Hohenberg & 
Co., 12 So.2d 865, 31 AlaApp. 117. 
Original hill considered 
On a motion to strike a bill of ex¬ 
ceptions where it was contended that 
the original bill varied from the bill 
which was signed, the original bill 
would be considered as evidence. 

Ala.—J. R. Watkins Co. v. Stimpson, 
6 So.2d 430, 242 Ala. 359. 

58.10 Ala.—Rainey v. Ridgeway, 43 
So. 843, 151 Ala. 532—Louisville & 
N. R. Co. v. Malone, 22 So. 897, 116 
Ala. 600. 


Leeth v. Kornman, Sawyer & 
Co., 56 So. 757, 2 AlaApp. 311. 
Failure to observe statute 

In determining a motion to strike 
a bill of exceptions the failure to 
observe a statute may be shown by 
parol, and, being shown, must result 
in the bill being stricken. 

Ala.—Clark v. Henderson, 12 So.2d 
743, 244 Ala 237—Buck Creek 

Lumber Co. v. Nelson, 66 So. 476, 
188 Ala 243. 

58.15 Ala—Johnson v. Frix, 58 So. 
427, 177 Ala 251. 

Affidavit as to residence of trial 
judge 

Where it would be proper to strike 
a bill of exceptions if the trial judge 
resided within the county, and im¬ 
proper to strike the bill if the trial 
judge resided outside the county, an 
undenied affidavit by appellant’s 
counsel that the trial judge resided 
outside the county would constitute 
sufficient proof to refuse to strike 
the bill. 

Ala—Montgomery Production Credit 
Ass’n v. M. Hohenberg & Co., 12 
So.2d 865, 31 Ala.App. 117. 

58. Ill.—Schwartz v. Brinks Chica¬ 
go City Express Co., 198 Ill.App. 
381. 

59*5 Ohio.—Pierce v. Isabel, 46 N.E. 
2d 292, 70 Ohio App. 385. 

59.10 Nev.—J. C. Penney Co. v. Gra- 
velle, 144 P.2d 487, 62 Nev. 434. 
Clear conflict between affidavits 
Where a motion to strike a bill of 
exceptions because of failure to file 
within the required time would have 
to be granted unless it was shown 
that there was a waiver, a clear con¬ 
flict between affidavits as to wheth- 
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If a bill of exceptions is remanded to the trial 
court for correction and thereafter comes before 
the appellate court again, it cannot then be urged 
as ground for striking that the bill was not original¬ 
ly filed in time since the point, not having been 
made in the lower court in apt time, is deemed to 
have been waived . 34 - 20 

Bystanders* bill. A motion to strike a bystand¬ 
ers’ bill will be sustained if the bill has not been 
prepared, settled, signed, and filed as required , 34 - 25 
as, where the bill has not been attested by the af¬ 
fidavits of the required number of bystanders . 34 - 30 

Payment of costs. Ordinarily a bill of excep¬ 
tions will not be dismissed because of the failure to 
pay the costs in the court below , 34 - 35 and a statute 
providing for the payment of costs in the appellate 
court does not required the dismissal of a bill of 
exceptions because of the failure to pay costs in 
the trial court . 34 - 40 

§ 905(2). - Errors in Form or Contents 

a. In general 

b. Failure to use narrative form 

c. Improper designation of parties 


a. In G-eneral 

A motion to strike or quash a bill of exceptions may 
be granted because of material errors or omissions in the 
form and contents of the bill. 

A motion to strike or quash a bill of exceptions 
is proper where the bill presents no question for re¬ 
view , 35 as where it brought up an order, an appeal 
from which had been dismissed ; 36 where the bill 
shows no exceptions to the rulings complained of ; 37 
where the bill does not plainly and specifically as¬ 
sign error on a final judgment ; 37 - 5 where the bill is 
not authenticated as the law directs ; 38 where the 
bill is erroneously dated ; 39 where the bill is sealed 
irregularly, improvidently, or in violation of law ; 40 
where the bill is imperfect ; 41 or where the bill 
shows on its face that it is incomplete to a material 
extent . 42 If an appellant seeks to have only certain 
questions reviewed on appeal, and does not include 
in his bill of exceptions the complete record and all 
the proceedings and evidence in the cause, it is es¬ 
sential that he should file a concise statement of the 
points on which he intends to rely, and failure to do 
so will require the dismissal of the bill . 42 - 5 

On the other hand a motion to quash or strike 
will not lie merely because of clerical errors ; 43 


34.20 Nev.—Taylor v. Taylor, 72 P. 

2d 1105, 58 Nev. 149. 

34.25 Ky.—Gaffeney v. Gaffeney, 223 
S.W.2d 583, 311 Ky. 126. 

34.30 Ky.—Republic Creosotlng Co. 
v. Foster, 206 S.W.2d 947, 306 Ky. 
274. 

Tex.—Bowman v. Bridges, Civ.App., 
220 S.W.2d 512. 

34.35 Ga.—Supreme Forest Wood¬ 
men Circle v. Newsome, 11 S.E.2d 
480, 63 GaApp. 550. 

34.40 Ga.—Supreme Forest Wood¬ 
men Circle v. Newsome, supra. 

35. Ga.—Southwestern R. Co. v. 
Smithville, 67 S.E. 936, 134 Ga. 
432. 

36. Idaho.—Campbell v. Rexburg 
First Nat. Bank, 88 P. 639, 13 Ida¬ 
ho 95. 

37. U.S.—Windisch v. Western Cas¬ 
ualty Co., C.C.A.Tex., 29 F.2d 201. 

Mass.—Noel v. Archidacono, 192 N. 
E. 153, 288 Mass. 20. 

37.5 Ga.—Brown v. Marks Auto 
Sales, 92 S.E.2d 832, 93 GaApp. 
741. 

Specific assignment of error 

A bill of exceptions in which error 
was assigned specifically and gener¬ 
ally on the several rulings complain¬ 
ed of, and there was an assignment 
of error on the direction of the ver¬ 
dict, would not be dismissed on mo¬ 
tion. 

■Ga. —Burk v. Tyrrell, 91 S.E. 2d 744, 
212 Ga. 239. 


No exception to final judgment 

Where timely exceptions were tak¬ 
en to an order sustaining demurrer 
and striking defendant’s answer, and 
the bill of exceptions was certified 
more than three months later, but no 
motion for new trial was made and 
no exception to final judgment, the 
bill must be dismissed. 

Ga.—Daniel v. American Agricultural 
Chemical Co., 91 S.E. 230, 19 Ga. 
App. 120. 

38. Fla.—Cocoa-Rocki edge Drainage 
Dist. v. Vans Agnew, 149 So. 577, 
111 Fla. 575. 

39. N.Y.—Dean v. Gridley, 10 Wend. 
254. 

40. N.J.—Moore v. Wilson, 19 N.J. 
Law 186. 

41. D.C.—Moran v. Wagner, 28 App. 
D.C. 166. 

Imperfect bill 

(1) Where blanks are left in a bill 
of exceptions for documentary evi¬ 
dence and not so referred to that they 
can be identified. 

Wis.—Sexton v. Willard, 27 Wis. 465. 

(2) Where maps and exhibits to 
evidence sent up with the record on 
appeal were not authenticated by the 
chancellor. 

Tenn.—Adams v. Winnett, 156 S.W.2d 
353, 25 TennApp. 276. 

42. Ala.—Brotherhood of Painters, 
Decorators and Paperhangers of 
America v. Trimm, 97 So. 770, 19 
Ala.App. 429. 


Ga.—Williams v. Childers, $8 S.E. 
557, 145 Ga. 91. 

Wash.—Loutsis v. Georges, 99 P.2d 
413, 3 Wash. 2d 1. 

Absence of properly approved state¬ 
ment of facts 

Ga.—City Nat. Bank of Albany v. 
Wallenstein, 18 S.E 2d 501, 66 Ga. 
App. 542. 

Toy tracks used to illustrate colli¬ 
sion 

In a case involving a collision be¬ 
tween motor vehicles where toy 
trucks were used on a map to illus¬ 
trate the position of the cars on the 
highway, it could not be said that 
the bill of exceptions was incomplete 
because the toys were not incorpo¬ 
rated in the bill, and the motion to 
strike the bill would be denied. 

Tenn.—Roddy Mfg. Co. v. Dixon, 105 
S.W.2d 513, 21 TennApp. 81. 

42-5 Wash.—Loutsis v. Georges, 99 
P.2d 413, 3 Wash.2d 1. 

43. Ala.—Elder v. Ralls Sanitarium, 
122 So. 41, 219 Ala. 298. 

Ga.—Williams v. McElroy, 133 S.E. 

297, 35 GaApp. 420. 

Miss.—Sovereigm Camp, W. O. W. v. 

Sloan, 99 So. 568, 135 Miss. 597. 
Mistake in filing date 

In view of a statute permitting 
the court to correct mistakes by a 
clerk, in bills of exception, where the 
mistake in the date of filing a bill of 
exceptions was sufficiently corrected 
and shown to be the mistake of the 
clerk, the bill will not be dismissed 
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not be stricken if by so doing the record would be | 
left incorrect or incomplete , 67 5 and if documents 
have been set out in a bill of exceptions, and there j 
is nothing in the record to show that the docu- | 
merits were not offered in evidence and incorporated j 
in the bill before the bill was signed, the documents j 
may not be stricken from the bill . 67 - 10 An appellate j 
court may decline to strike that portion of a bill 
which is improper if questions are properly pre¬ 
sented for adjudication by the remainder of the 
bill, but, on motion to strike, the court may adjudge 
in advance that it will not consider, on the final 
determination of the case, any assignment of error 
founded on the improper portion of the bill . 65 A 
bill may be stricken as to some of several appellees 
or respondents . 69 

§ 908. Effect 

a. In general 

b. Substitution or restoration 


a. In General 

After a bill of exceptions has been stricken the biN 
cannot be considered by the reviewing court, and the 
court will not consider questions which require an exam¬ 
ination of the bill; but the appeal is not necessarily ter¬ 
minated, and there may be a review on the record alone, 
providing there are questions presented by the record for 
adjudication. 

Striking or quashing a bill of exceptions leaves 
the case as though the appeal had originally been 
prosecuted without a bill , 70 and the bill itself can ¬ 
not be considered by the appellate court for any 
purpose , 71 and questions or assignments of error 
which necessarily involve an examination of the 
bill of exceptions will not be considered by the ap¬ 
pellate court . 71 - 5 

After a bill of exceptions has been stricken or 
quashed, the judgment below will be affirmed or the 
appeal will be dismissed if, without the bill, there 
is no question remaining for adjudication , 71 - 10 as 
where all assigned errors are based on matters con- 


Wis —State ex rel. Young v. lia- 
resch, 273 X W. 225, 225 Wis. 225. 
4 C J. p 227 note Go, p 32S note 22. 
Amended bill of exceptions 

On appeal, an amended bill of ex¬ 
ceptions must stand or fall in its en¬ 
tirety, and the supreme court cannot 
strike a part as not presented in time 
and sustain a part as presented in 
time, but will strike the whole bill. 
Ala.—Illinois Cent. R. Co. v. Posey, 
101 So. 644, 212 Ala. 10. 
Unauthorized addition by clerk 

Matters incorporated in a bill of 
exceptions by a clerk without au¬ 
thority or due instructions, after its 
presentment to, and signature by, 
the presiding judge, will be stricken 
on motion. 

Ala.—Buckner v. Graves, 98 So. 22, 
210 .Ala. 294. 

Beasley v. Koonce, 147 So. 687, 
25 Ala. App. 420. 

67.5 Ohio.—Hudson v. Hoster, App., 
47 N.E.2d 637. 

67.10 Ala.—Calvert v. J. M. Stever- 
son & Sons Lumber Co., 12 So.2d 
365, 244 Ala. 206. 

68. Fla.—Jacksonville St. R. Co. v. 
Walton, 28 So. 59, 42 Fla. 54. 

4 C.J. p'329 note 24. 

69. Neb.—Fitzgerald v. Brandt, 54 
N.W. 992, 36 Neb. 683. 

4 C.J. p 329 note 23. 

70. Ky.—S. K. Jones Const. Co. v. 
Hendley, 5 S.W.2d 482, 224 Ky. 
83. 

Questions which the appellate court 
will determine and will not deter¬ 
mine without bill of exceptions 
see supra §§ 785-796. 

71. Ala.—Collins v. Vaughn Realty 
Co., 117 So. 55, 217 Ala. 605. 

Colo.—Employers’ Fire Ins. Co. v. 
Bartee, 285 P. 756, 87 Colo. 147. 


Ill.—Renfrow v. Kramer, 173 N.E. 
390. 341 Ill. 398. 

Hayes v. U. S. Materials Co., 228 
Ill.App. 2S6—Peter Hand Brewing 
Co. v. Nauseda, 210 Ill App. 153— 
Bigley v. Sweet, 185 Ill.App. 202. 
Xeb.—Kriebs v. Kriebs, 158 N.W. 
922, 100 Xeb. 180. 

Ohio.—Tenesy v. City of Cleveland, 
13 N.E.2d 122, 133 Ohio St. 251. 

Jarboe v. Workingmen's Overall 
Supply Co., 22 N.E.2d 416, 60 Ohio 
App. 540. 

Tex.—Texas Indemnity Ins. Co. v. 
Wingo, Civ.App., 47 S.W.2d 397— 
Robertson v. Lee, Civ.App., 230 S. 
W. 730, affirmed, Com.App., 249 S. 
W. 217—Texas & P. Ry. Co. v. 
Duff, Civ.App., 195 SW. 1169, er¬ 
ror refused. 

Utah.—Ukon Water Co. v. Rooker, 
190 P. 778, 56 Utah 294. 

4 C.J. p 329 note 26. 

Judgment roll not bill of exceptions 
Where a bill of exceptions has 
been dismissed and only the judg¬ 
ment roll remains, and the only 
question for the court is whether 
there was error in denying a motion 
for a new trial, the order denying 
the new trial cannot be made a part 
| of the judgment roll since to do so 
would be to transform the judgment 
roll into a bill of exceptions. 

Xev.—Barlow v. Western Pac. R. Co., 
244 P.2d 695, 69 Nev. 183. 

Particular assignments not consid¬ 
ered 

(1) Where the bill of exceptions 
has been stricken, the appellate 
court will not consider assignments 
of error therein relating to the ad¬ 
mission or rejection of evidence. 
Utah.—Ukon Water Co. v. Rooker 
190 P. 778, 56 Utah 294. 

4 C.J. p 329 note 26 [c]. 
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(2) Likewise, assignments of er¬ 
ror relating to the sufficiency of evi¬ 
dence will not be considered where 
the bill has been stricken. 

U.S.—U. S. v. Jones, C.C.A.Okl., 78 
F.2d 1005—U. S. v. Konstovich, C. 
C.A.Va., 17 F.2d 84. 

Ill.—Hayes v. U. S. Materials Co., 
228 Ill.App. 286. 

Utah.—In re Peterson, 48 P.2d 468. 

87 Utah 144. 

4 C.J. p 329 note 26 [d]. 

71.5 Ala.—Avery v. Kelley, 8 So.2d 
161, 242 Ala. 671. 

Neb.—Reed v. Rice, 67 N.W. 459, 48 
Neb. 433. 

Ohio.—Service Transport Co. v. Mat- 
yas, App., 108 N.E.2d 741, reversed 
| on other grounds 112 N.E.2d 20, 

| 159 Ohio St. 300—Minkin v. 

Schwartz, App., 75 N.E.2d 255. 
Utah.—Morris v. Clark, 112 P.2d 153, 
100 Utah 252, certiorari denied 62 
S.Ct. 361, 314 U.S. 584, 86 L Ed. 
472—Keller v. Chournos, 76 P.2d 
626, 95 Utah 25, modified on other 
grounds and rehearing denied 79 
P.2d 86, 95 Utah 31. 

Errors based ou. facts of case 

Where a bill of exceptions has 
been stricken from the record, the 
reviewing court cannot consider er¬ 
rors which are based on the facts of 
the case. 

Tenn.—Adams v. Winnett, 156 S.W. 

2d 353, 25 Tenn.App. 276. 

71.10 Cal.—Ambrose v. American 
Toll Bridge Co., 83 P.2d 499, 12 
C.2d 276. 

Miss.—Mississippi State Highway 
Department v. Meador, 186 So. 642, 
184 Miss. 381. 

Neb.—Sweeney v. Ramge, 66 N.W. 
9, 46 Neb. 919. 

Nev.—Lewis v. Burns, 125 P.2d 306, 
61 Nev. 258—Lewis v. Williams, 
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tained in the bill of exceptions ; 72 an d it will be 
presumed that the evidence sustains the findings of 
fact below on material issues . 72 However, the 
striking, quashing, or dismissing of the bill of ex¬ 
ceptions does not necessarily terminate or destroy 
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the appeal, 73 -° or require the dismissal of the ap¬ 
peal' 3 - 10 or writ of error . 74 There may be a re¬ 
view in the appellate court on the judgment roll 
alone , 74 - 5 or the appellate court may review ques- 


125 P.2d 305, 61 Nev. 257—City of 
Fallon v. Churchill County Bank 
Mortg. Corp., 59 P.2d 18, 57 Nev. 1 
Ohio.—Jefferis v. Nevers, App., 107 
N.E.2d 400. 

Dismissal by court sua sponte 
Where the bill of exceptions had 
been stricken and nothing remained 
before the appellate court except the 
notice of appeal and the certificate 
of the clerk that an undertaking on 
the appeal had been filed, in that con¬ 
dition of the record it would be the 
duty of the court of its own motion 
to dismiss the appeal. 

Cal.—Tingley v. Otis, 74 P. 448, 141 
C. 71. 

Termination of proceedings 

The striking of the proposed bill 
of exceptions from the files and the 
refusal of the appellate court to set¬ 
tle a bill of exceptions would seem 
to terminate proceedings as com¬ 
pletely as a dismissal m the lower 
court, and leave the appellate court 
with nothing before it but an inef¬ 
fectual notice of appeal. 

Cal.—Cobb v. Cobb’s Estate, 122 P.2d 
363, 50 C.A.2d 57. 

72. Ala.—Harris v. Carter, 125 So. 
608, 220 Ala. 444—Garner v. 
Thach, 93 So. 416, 208 Ala. 11- 
Turner v. Thornton, 68 So. 813, 192 
Ala. 98, followed in Levy v. An¬ 
derson, 146 So. 922, 25 AlaApp. 
651. 

Fla—Lanier v. Shayne, 98 So. 71, 86 
Fla. 385—Desoto Holding Co. v. 
Boyer, 97 So. 205, 85 Fla 517. 

Ill.—Zbinden v. De Moulin, 243 Ill. 
App. 509, affirmed 159 N.E. 189, 328 
Ill. 156—Lieneman v. Crown Auto 
Livery, 209 Ill.App. 453—Continen¬ 
tal & Commercial Nat. Bank of 
Chicago v. Ford & Parker Teaming 
Co., 208 Ill.App. 180—Longenecker 
v. Matthews, 207 Ill.App. 263—Our 
Savior Norwegian Evangelical Lu¬ 
theran Congregation of Chicago v. 
Firemen’s Ins. Co. of Newark, N. 
J., 205 Ill.App. 561—National Bank 
of the Republic of Chicago v. Hito- 
mi, 199 Ill.App. 552—Schwartz v. 
Brinks Chicago City Express Co., 
198 Ill.App. 381—Illinois Improve¬ 
ment & Ballast Co. v. Heinsen, 193 
Ill.App. 82. 

Ky.—Northcutt v. Nicholson, 55 S.W. 

2d 659, 246 Ky. 641. 

Mich.—Shane v. Himelstein, 198 N. 

W. 909, 227 Mich. 465. 

Mont.—Northern School Supply Co. 
v. Ferche, 155 P.2d 621, 115 Mont. 
605—Calvert v. Anderson, 254 P. 
879, 78 Mont. 442. 

Neb.—Brown v. Mach, 35 N.W.2d 
499, 150 Neb. 633—Dryden & Jen¬ 


sen v. Mach, 35 N.W.2d 497, 150 
Neb. 629. 

N.M.—Padilla v. Clancey, 288 P. 1048, 
35 N.M. 9—City of Las Vegas v. 
People’s Bank & Trust Co., 264 P 
951, 33 N.M. 238—Wells v. Coe, 240 
P. 302, 30 N.M. 599—Bagnall v 
Orell, 222 P. 934, 29 N.M. 398—Ojo 
del Espiritu Santo Co. v. Baca, 214 
P. 771, 28 N.M. 516—Timm v. 

White, 205 P. 896, 28 N.M. 59- 
State v. Board of Com’rs of Guada¬ 
lupe County, 190 P. 353, 26 N.M 
170—Security Ins. Co. v. City of 
Socorro, 179 P. 748, 25 N.M. 200. 
Ohio.—Tenesy v. City of Cleveland, 
13 N.E.2d 122, 133 Ohio St. 251. 

Steinle v. City of Cincinnati, 
App., 52 N.E 2d 80, affirmed 53 
N.E.2d 800, 142 Ohio St. 550— 

Schnitzler v. Lake Shore Coach 
Co., 41 N.E 2d 436, 69 Ohio App. 
265—Jarboe v. Workingmen’s 
Overall Supply Co., 22 N.E.2d 416, 
60 Ohio App. 540. 

Bryan v. Woodmansee, 25 Ohio 
Cir.Ct.,N.S., 481. 

Or.—Ptack v. Strong, 257 P. 19, 121 
Or. 688. 

Tex.—Gulf Refining Co. v. Nelson, 
Civ.App., 227 S.W. 549. 

Utah.—Prunty v. Equitable Life As- 
sur. Soc. of TJ. S., 42 P.2d 219, 86 
Utah 236. 

4 C.J. p 329 note 25. 

Motion for new trial 

The reviewing court would not 
consider a motion for a new trial 
which was not spread on the minutes 
of the court although it was includ¬ 
ed in the bill of exceptions where 
the bill was stricken on motion. 
Tenn.—Adams v. Winnett, 156 S.W. 
2d 353, 25 Tenn.App. 276. 

Judgment affirmed where supported 
by record 

Where the bill of exceptions has 
been stricken and the judgment is 
supported by the pleadings, findings 
of fact, and conclusions of law it 
must be affirmed. 

U.S.—Sims v. Douglass, C.C.A.Ariz., 
82 F.2d 812. 

Utah.—Merrill v. Coon, 193 P. 1108, 
57 Utah 240. 

Judgment against executor 
Where the bill of exceptions con¬ 
taining the evidence was stricken, 
because not settled and allowed as 
required by law, the supreme court 
cannot determine whether a judg¬ 
ment improperly rendered against an 
executor in both his representative 
and individual capacities was right 
against him in either capacity so as 
to authorize affirmance. 
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—Kingsbury v. Copren, 224 P. 
797, 47 Nev. 466. 

73. Presumption that evidence sus¬ 
tains findings of fact when bill of 
exceptions stricken or quashed see 
infra § 1564 f (2). 

73.5 Ohio.—Tenesy v. City of Cleve¬ 
land, 13 NE.2d 122, 133 Ohio St. 
251. 

Brainard Inv. Co. v. F. H. L. 
Corp., 9 N.E.2d 178, 55 Ohio App. 
127. 

Affirmance not required 

The striking of a bill of exceptions 
does not compel an affirmance of the 
chancellor’s decree. 

Tenn.—Rose v. Third Nat Bank, 183 
S.W.2d 1, 27 Tenn.App. 553. 
Exemplification of errors without 
bill 

If the errors assigned may be ex¬ 
emplified without the bill of excep¬ 
tions, then the granting of a motion 
to strike the bill will not preclude 
the action of the appellate court on 
the appeal. 

Ohio.—State ex rel. Merion v. Van 
Sickle, App., 59 N.E.2d 383. 
Jurisdiction to entertain appeal 
The sustaining of a motion to 
strike the bill of exceptions does not 
deprive the appellate court of juris¬ 
diction to entertain the appeal. 

Ohio.—Jarboe v. Workingmen’s 

Overall Supply Co., 22 N.E.2d 416, 
60 Ohio App. 540. 

73.10 Ohio.—Steinie v. City of Cin¬ 
cinnati, App., 52 N.E. 2d 80, af¬ 
firmed 53 N.E.2d 800, 142 Ohio St. 
550. 

74. Mich.—Miley v. Grand Traverse 
Circuit Judge, 186 N.W. 398, 217 
Mich. 415. 

Proceedings subsequent to mandate 
on first appeal, reviewed 
Where judgment was ordered by 
the district court for defendant, and 
on appeal the judgment was revers¬ 
ed, and the district court was order¬ 
ed to enter a judgment for plaintiff, 
and defendant’s bill of exceptions 
has been stricken because not pre¬ 
sented to the district court in time, 
a writ of error does not bring up the 
whole record for examination, but 
only such proceedings as may have 
arisen subsequent to the mandate. 
U.S.—Atchison, T. & S. F. Ry. Co. v. 

Nichols, C.C.A.Cal. f 2 F.2d 12. 

74.5 Mont.—Hutchinson v. Burton, 
247 P.2d 987, 126 Mont. 279—Wolz 
v. Wolz, 102 P.2d 22, 110 Mont. 
458. 

Nev.—Bushard v. Washoe County, 
236 P.2d 793, 68 Nev. 217—Craig v. 
HarraJb, 201 P.2d 1081, 66 Nev. 1— 
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tions raised by the record proper . 75 
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If the review is on the judgment roll alone, it is j 
only to the documents constituting the judgment j 
roll that the appellate court will look to determine 
the correctness of the rulings, decision, and judg¬ 
ment of the lower court . 75 - 5 If the review is con¬ 
fined to questions raised by the record, the appellate 
court is limited to a consideration of what appears 
on the face of the record , 75 - 10 and thus it may con- 


| sider only the pleadings and minute entries . 75 - 15 
It has frequently been stated that after a bill of 
exceptions has been quashed, the only question 
which will be determined is whether the pleadings 
support the judgment 75 - 20 or decree , 75 25 and the 
court will not review the evidence to determine 
I whether or not it sustains the judgment or de¬ 
cree , 75 30 and questions which involve an examina¬ 
tion of the evidence adduced in the trial court will 
not be considered . 75 - 35 


Craig v. Harrah, 195 P.2d 6SS, 65 
Nev. 294—McGill v. Lewis, 116 P. 
2d 581, 61 Nev. 28, rehearing de¬ 
nied US P.2d 702, 61 Nev. 28. 

75. Ala.—Jaffe v. Leatherman, 131 
So. 902, 222 Ala. 229. 

Ark.—White v. White, 131 S.W.2d 4, 
198 Ark. 740—Henderson v. Glad- 
ish, 12S S.W.2d 257, 19S Ark. 217— 
Cart-wright v. Barnett, 90 S.W.2d 
4S5, 192 Ark. 206. 

Ill.—Modem Woodmen of America v. 
Blair, 263 Ill.App. 387—In re Sher¬ 
man’s Estate, 260 Ill.App. 428— 
Ashley v. Masterson, 199 Ill.App. 
383. 

Ky.—Stidham v. O’Neal’s Adm’r, 91 
S.W.2d 45, 262 Ky. 757. 

Mich.—In re Burke’s Estate, 215 N. 

W. 413, 240 Mich. 444. 

Mo.—In re Fields’ Estate, 6 S.W.2d 
68, 222 Mo.App. 1051. 

Nev.—Peri v. Jeffers, 292 P. 1, 53 
Nev. 49, rehearing denied 293 P. 25, 
53 Nev. 49. 

Ohio.—Minkin v. Schw-artz, App., 70 
N.E.2d 396—Brainard Inv. Co. v. F. 
H. L. Corp., 9 N.E.2d 178, 55 Ohio 
App. 127. 

Or.—Hooton v. Jarman Chevrolet 
Co., 293 P. 604, 135 Or. 269. 

Wyo.—Spalding v. McKnight, 154 P. 
2d 312, 61 Wyo. 22. 

Assignments which depend on tech¬ 
nical record 

Tenn.—Bose v. Third Nat. Bank, 183 
S.W.2d 1, 27 Tenn.App. 553. 
Objections sufficiently shown hy rec¬ 
ord 

Where the record shows that ap¬ 
pellants objected to the court’s 
charge, and the authentication of the 
judge shows that these objections 
were presented and overruled, and 
that appellants excepted to the ac¬ 
tion of the court before the charge 
was read to the jury, an assignment 
is sufficient, although the formal bill 
of exceptions was stricken out by or¬ 
der of this court. 

Tex.—Thomas v. Derrick, Civ.App., 
207 S.W. 140. 

Objection not sufficiently shown by 
record 

Where the formal exception was 
stricken out, and the transcript only 
showed that a charge was presented 
to the court and refused, and that 
defendant excepted, as shown by the 
indorsement of the judge on the spe¬ 


cial charge, the notation and authen¬ 
tication are insufficient to constitute 
an "exception” under the statute. 
Tex.—Thomas v. Derrick, supra. 
Sufficiency of evidence may be re¬ 
viewed 

Assignments of error that the 
findings are not supported by any 
evidence and are contrary to law 
may be considered when the judg¬ 
ment roll is before the court, al¬ 
though the bill of exceptions con¬ 
taining testimony was stricken. 
Utah.—Swanson v. Sims, 170 P. 774, 
51 Utah 485. 

75.5 Nev.—Craig v. Harrah, 201 P. 
2d 1081, 66 Nev. 1. 

75.10 Ark.—Martin v. Martin, 267 
S.W.2d 320, 223 Ark. 564. 

Ohio.—Teegarden v. Teegarden, App., 
75 N.E.2d 733. 

Tenn.—Rose v. Third Nat. Bank, 183 
S.W.2d 1, 27 Tenn.App. 553. 

75.15 Tenn.—Rose v. Third Nat. 
Bank, supra. 

75.20 Ky.—Stevens v. Wilson, 282 S. 
W.2d 628—Anderson Bros. Corp. v. 
Flynn, 218 S.W.2d 653, 309 Ky. 633 
—Arterburn v. Wakefield, 217 S. 
W.2d 203, 309 Ky. 212, 6 A.L.R.2d 
982—Staton v. Washam, 197 S.W. 
2d 97, 303 Ky. 139—Davidson v. 
Williams, 196 S.W.2d 982, 303 Ky. 
96—Emmerke’s Adm’r v. Denunzio, 
196 S.W.2d 599, 302 Ky. 832—Posey 
v. Board of Councilmen of City of 
Frankfort, 184 S.W.2d 970, 299 Ky. 
210—-Kiefer’s Ex’x v. Deibel, 184 
S.W.2d 225, 298 Ky. 813—United 
Mine Workers of America, Local 
Union 6659, v. Jones, 162 S.W.2d 
17, 290 Ky. 569—Nicholas v. Hook, 
158 S.W.2d 971, 289 Ky. 406—Felt- 
ner v. Smith, 143 S.W.2d 505, 283 
Ky. 783—McBee’s Adm'x v. Louis¬ 
ville & N. R. Co., 136 S.W.2d 10, 
281 Ky. 322—Rose v. Knox County 
Fiscal Court, 131 S.W.2d 498, 279 
Ky. 611—Napier v. Hurst-Snyder 
Hospital Co., 130 S.W.2d 771, 279 
Ky. 378—Carter v. Harlan Hospi¬ 
tal, 128 S.W.2d 174, 278 Ky. 84- 
Hurley v. Greif, 115 S.W.2d 284, 
272 Ky. 741—Stidham v. O’Neal's 
Adm’r, 91 S.W.2d 45, 262 Ky. 757— 
Otte v. Otte, 83 S.W.2d 42, 259 Ky. 
741—Reno v. Ohio Valley Rock 
Asphalt Co., 72 S.W.2d 1036, 255 
Ky. 265—Crutchfield v. Mansfield, 
71 S.W.2d 953, 254 Ky. 499—Reneer 
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v. Centertown Educational Corpo¬ 
ration, 69 S.W.2d 718. 253 Ky. 328 
—Asher v. Nuckols, 69 S.W.2d 331, 
253 Ky. 223—City of Hazard v. 
Eversole, 56 S.W.2d 329, 246 Ky. 
721—S. K. Jones Const. Co. v. 
Hendley, 5 S.W.2d 482, 224 Ky. 83 
—Asher v. Asher, 262 S.W. 941, 
203 Ky. 540—Bullitt County v. 
Galion Iron Works & Mfg. Co., 234 
S.W. 609, 192 Ky. 803. 

Neb.—Neighbors & Danielson v. 
West Nebraska Methodist Hospi¬ 
tal, 77 N.W.2d 667, 162 Neb. 816- 
State ex rel. Weasmer v. Manpow¬ 
er of Omaha, Inc., 73 N.W.2d 692, 
161 Neb. 387—Horn v. Gooch Feed 
Mill Co., 58 N.W.2d 626, 157 Neb. 
125—Benson v. General Implement 
Corp., 37 N.W.2d 223, 151 Neb. 234 
—Brown v. Mach, 35 N.W.2d 499, 
150 Neb. 633—Dryden & Jensen v. 
Mach, 35 N.W.2d 497, 150 Neb. 629 
—Adkisson v. Gamble, 9 N.W.2d 
711, 143 Neb. 417—Joyce v. Tobin, 
253 N.W. 413, 126 Neb. 373. 

4 C.J. p 329 note 28 [a]. 

Review of sufficiency of complaint 
Although the bill of exceptions has 
been stricken out, the appellate court 
may pass on the question as to 
whether the complaint is sufficient 
to support the judgment. 

U.S.—U. S. v. Payne, C.C.A.Wash., 72 
F.2d 593. 

Sufficiency of pleadings not ques¬ 
tioned. 

Where a bill of exceptions had 
been stricken, and counsel for ap¬ 
pellant during the oral argument 
disclaimed any desire to challenge 
the sufficiency of plaintiff's plead¬ 
ings, the only course open to the 
reviewing court was to affirm the 
judgment. 

Or.—La Grande Air Service v. Tyler, 
237 P.2d 503, 193 Or. 329. 

75.25 Neb.—Fred Egger Sons v. 
Welsh, 69 N.W.2d 366, 160 Neb. 
124. 

75.30 Neb.—Fred Egger Sons v. 
Welsh, supra. 

75.35 Ariz.—Fahrenbrink v. Moore, 
72 P.2d 684, 50 Ariz. 393. 

Colo.—Livingston v. Utah-Colorado 
Land & Live Stock Co., 103 P.2d 
684, 106 Colo. 278. 

Ky.—Spangler v. Campbell, 268 S.W. 
2d 643—Noel v. Noel, 223 S.W.2d 
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If the only question for determination, after the 
bill of exceptions has been stricken, is the sufficiency 
of the pleadings to support the judgment or decree, 
and the pleadings are determined to be sufficient, 
the judgment or decree must be affirmed , 75 - 40 but 
if error is predicated on matters arising on the 
common-law record , 76 such as the pleadings, judg¬ 
ment, etc ., 77 or if appellant has assigned errors not 
depending entirely on such bill , 78 a motion to affirm 
or dismiss will be denied. Moreover, it has been 
held that a valid and sufficient special bill is not 
affected by the quashal or striking of a general 
bill , 79 even though the special bill is incorporated 
in the general bill ; 80 but it has also been held 
that the quashal of the main bill carries with it the 
cross bill of exceptions . 81 

b. Substitution or Restoration 

A new bill of exceptions which is being substituted for 
the stricken original bill should be filed nunc pro tunc, 
and a bill which has been stricken may thereafter be 
restored. 
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Where the court authorizes the substitution of a 
new bill of exceptions for the original bill which 
has been stricken, the new bill should be filed nunc 
pro tunc and the date of filing the original bill in¬ 
dorsed thereon ; 82 and the record must show when 
the original was filed . 83 

Where the bill has been once stricken from the 
record, the proper remedy, where a remedy exists, 
is a motion to restore it or rescind the order strik¬ 
ing it therefrom . 84 

§ 909. Review of Order or Motion 

An order granting or denying a motion to strike a bill 
of exceptions may be appealable, but the order will be 
reversed only if clearly erroneous. 

An appeal may be taken in some jurisdictions 
from an order granting or denying a motion to 
strike or quash a bill of exceptions , 85 but the rul¬ 
ing of the lower court will not be reversed, unless 
clearly shown to be erroneous . 86 


E. CONTENTS, MAKING, AND SETTLEMENT OF CASE OR STATEMENT OF FACTS 

1. In General 


§ 910. Definitions 

Under some statutes, a "case,” "case-made,” "case 
on appeal,” "statement on appeal,” or “statement of the 
case” is a mode of presenting a record for the review of 
errors. 


A “case,” “case-made,” “case on appeal,” “state¬ 
ment on appeal,” or “statement of the case,” such 
terms being terms employed in various jurisdictions 
to designate substantially similar modes of proce- 


93, 310 Ky. 864—Cassin. v. Ewald, 
112 S.W.2d 1000, 271 Ky. 595. 

Mont.—Vicain v. City of Missoula, 
81 P.2d 350, 107 Mont. 105. 

Neb.—State ex rel. Weasmer v. Man¬ 
power of Omaha, Inc., 73 N.W.2d 
692, 161 Neb. 387—Benson v. Gen¬ 
eral Implement Corp., 37 N.W.2d 
223, 151 Neb. 234—Brown v. Mach, 
35 N.W.2d 499, 150 Neb. 633— 
Dryden & Jensen v. Mach, 35 N.W. 
2d 497, 150 Neb. 629—Ratay v. 
Wylie, 22 N.W.2d 622, 147 Neb. 201 
—Bednar v. Bednar, 21 N.W. 2d 
438, 146 Neb. 726—Home Fire Ins. 
Co. v. Weed, 75 N.W. 539, 55 Neb. 
146. 

75.40 Ky.—Montgomery v. Land, 
231 S.W.2d 86, 313 Ky. 374—Staton 
v. Washam, 197 S.W.2d 97, 303 Ky. 
139—Nicholas v. Hook, 158 S.W.2d 
971, 289 Ky. 406. 

Neb.—Benson v. General Implement 
Corp., 37 N.W.2d 223, 151 Neb. 234 
—Brown v. Mach, 35 N.W.2d 499, 
150 Neb. 633—Dryden & Jensen v. 
Mach, 35 N.W.2d 497, 150 Neb. 629 
—Adkisson v. Gamble, 9 N.W.2d 
711, 143 Neb. 417. 

Wis.—O’Hare v. Fink, 35 N.W.2d 
322, 254 Wis. 69. 

Denial of motion to grant appeal 
Where the absence of the bill of 


exceptions left only the question 
as to whether the pleadings support¬ 
ed the judgment, and the record es¬ 
tablished that the pleadings were 
sufficient, a motion to grant the ap¬ 
peal would be denied. 

Ky.—Emmerke’s Adm'r v. Denunzio, 
196 S.W.2d 599, 302 Ky. 832. 

76. Ill.—Blackstone Shop v. Ash¬ 
man, 250 Ill.App. 401—White Oak 
Coal Co. v. Burns, 203 Ill.App. 434. 

4 C.J. p 329 note 27. 

77. Ky.—Fulks v. Isaacs, 5 S.W.2d 
1039, 224 Ky. 181. 

Nev.—Peri v. Jeffers, 292 P. 1, 25 
Nev. 49, rehearing denied 293 P. 
25, 25 Nev. 49. 

4 C.J. p 329 note 28. 

78. Or.—Hooton v. Jarman Chevro¬ 
let Co., 293 P. 604, 135 Or. 269. 

4 C.J. p 329 note 29. 

Determination to be made on appeal 
proper 

Where a motion was made to dis¬ 
miss the appeal on the ground that 
the bill of exceptions had been 
stricken and that without the bill 
the appeal was on the judgment roll 
alone which limited the considera¬ 
tion of errors to those appearing on 
the face of the judgment roll, and 

869 


that no errors appeared on the face 
of the judgment roll, it was held that 
the question as to whether any er¬ 
rors appeared on the face of the 
judgment roll should be left for de¬ 
termination on the hearing of the 
appeal proper, and the motion to dis¬ 
miss the appeal would be denied. 
Nev.—McGill v. Lewis, 111 P.2d 537, 
61 Nev. 28. 

79. Fla.—Myrick v. Merritt, 22 Fla. 
335. 

80. Fla.—Myrick v. Merritt, supra. 
4 C.J. p 329 note 31. 

81. Ga.—Southwestern R. Co. v. 
Smithville, 67 S.E. 936, 134 Ga. 
432. 

82. Ind.—Mar ley v. Hornaday, 69 
Ind. 106. 

83. Ind.—Everett v. Gooding, 53 
Ind. 72. 

84. Ill.—Brady v. Pullman Palace 
Car Co., 42 Ill.App. 399. 

4 C.J. p 329 note 35. 

85. Minn.—Baxter v. Coughlin, 83 
N.W. 190, 80 Minn. 322. 

Wis.—Oliver v. Town, 24 Wis. 512. 

86. Wyo.—Hawley v. Le Clair, 102- 
P. 850, 18 Wyo. 1. 

i See also supra § 134. 
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dure, is a method prescribed by the statutes in such 
jurisdictions for the presentation of errors for re¬ 
view, consisting of a statement embodying as much 
of the issues, proceedings, and evidence or other 
matters in the action as may be necessary to bring 
the errors complained of to the notice of the review¬ 
ing court from an examination of its contents . 51 
The “state of the case” is analogous to the com¬ 
mon-law bill of exceptions , 87 - 5 and in some juris¬ 
dictions there is no distinction between a statement 
of the case and a bill of exceptions in form or sub¬ 
stance except that the former follows a notice of 
intention to move for a new trial. ss 

§ 911. Purpose and Functions 

The purpose of the “case” or “statement” is to pre¬ 
sent on the record errors not otherwise a part of the 
record. 

The office of a settled case or statement of facts 
is to place in the record matters occurring on the 
trial, and not otherwise a part of the record, but 
resting only in the recollection of the court or coun¬ 
sel or the minutes or files of the court , 89 and 
thus, to present the alleged errors to the court . 90 
Also, the function of the “state of the case” is to 
set forth how disputed legal questions arose and 
how they were disposed of in the court below . 90 - 5 

§ 912. Statutory Substitute 

A case-made or settled case is a statutory substitute 
for a bill of exceptions. 


A “case-made” or “settled case” on appeal is a 
statutory substitute for a bill of exceptions . 91 A 
statement of facts was unknown to the practice 
at common law . 92 

§ 913. Exclusiveness of Remedy 

A case-made may be constituted the sole method of 
presenting particular errors. 

Where it is required, a case-made is the sole 
means of bringing up proceedings properly included 
therein , 93 and a bill of exceptions cannot supply its 
office however full its recital of the facts . 94 Where 
a party has his election to make a case-made or a 
bill of exceptions, the settlement and filing of either 
a case or a bill precludes a resort to the alternative 
method . 95 Where a case-made may be substituted 
for a writ of error, the suing out of a writ of error 
after a case was made and filed is held to be a 
waiver of the case-made . 96 

§914. By Whom to Be Made and Parties 
Participating 

The appellant ordinarily has the duty of making a 
case or statement. 

Only the parties to an appeal or writ of error 
can make a case or statement of facts , 97 and this 
duty, as a rule, must be performed by appellant or 
plaintiff in error ; 98 otherwise he will be deemed 


87. Cal.—Russi v. Bank of America 
X. T. & S. A., 158 P.2d 252, 69 C.A. 
2d 100. 

Mo.—Produce Exchange Bank of Kan¬ 
sas City v. Winn, 133 S.W 2d 419, 
345 Mo. 420. 

Nev.—Corbett v. Job, 5 Nev. 201. 

N.Y.—Hubbard v. Chapman, 51 N.Y. 

S. 207, 28 App.Div. 577. 

N.C.—Cressler v. Asheville, 51 S.E. 
53, 138 X.C. 482. 

Okl.—Thompson v. Fulton, 119 P. 

244, 29 Okl. 700. 

4 C.J. p 330 notes 38, 39. 

Necessity of case or statement of 
facts see supra §§ 785-801. 

87.5 N.J.—Leonard’s of Plainfield v. 
Dybas, 31 A.2d 496, 130 N.J.Law 
135. 

88. Cal.—People v. Crane, 60 C. 279. 
S.D.—Juckett v. Fargo Mercantile 

Co., 100 N.W. 742, 18 S.D. 347. 

89. Cal.—De Johnson v. Sepulbeda, 5 
C. 149. 

Or.—Rickey v. Ford, 2 Or. 251. 

4 C.J. p 330 notes 40-42. 

90. Minn.—Strand v. Thomas, 216 N. 
TV. 244, 173 Minn. 611. 

90.5 N.J.—Leonard's of Plainfield v. 
Dybas, 31 A.2d 496, 130 N.J.Law 
135. 


91. Colo.—Blatchley v. Coles, 6 Colo. 

S2. 

Minn;—Dartnell v. Davidson, 16 Minn. 
530. 

N.D.—State v. Scholfield, 102 N.W. 
878, 13 N.D. 664. 

Okl.—Leonard v. Tulsa Building & 
Loan Ass'n, 8S P.2d 875, 184 Okl. 
558—Chicago, etc., R. Co. v. Braz- 
zell, 124 P. 40, 33 Okl. 122. 

4 C.J. p 330 note 43. 

92. Tex.—Jamison v. Dooley, 82 S. 
W. 780, 98 Tex. 206. 

93. N.Y.—People v. Bradner, 44 Hun 
233, modified on other grounds 13 
N.E. 87, 107 N.Y. 1. 

Gallaudet v. Steinmetz, 45 N.Y. 
Super. 239—Gregg v. Howe, 37 N. 
Y.Super. 420. 

4 C.J. p 331 note 46. 

94. Tex.—Holmes v. Coalson, Civ. 
App., 178 S.W. 628, aflirmed 240 S. 
W. 896, 111 Tex. 502. 

95. Mich.—Richardson v. Yawkey, 9 
Mich. 139. 

4 C.J. p 331 note 47. 

96. Mich.—Hatch v. White, 18 Mich. 
194. 

97. La.—Sojourner v. Charpontier, 10 
La. 210. 


N.C.—Bryan v. Moring, 5 S.E. 739, 99 
N.C. 16. 

98. Conn.—Gray v. Mossman, 90 A. 
938, 88 Conn. 247, Ann.Cas.l917C 
27. 

Fla.—Grantham v. Grantham, 191 So. 
197, 140 Fla. 120. 

Ill.—In re Bennett’s Estate, 248 Ill. 
App. 174. 

La.—Smith v. Meyer, App., 138 So. 
137, modified on other grounds 142 
So. 297. 

N.J.—Henze v. Henze, 29 A.2d 892, 
133 N.J.Eq. 25. 

Tex.—Hanson v. Ponder, Com.App., 
5 S.W.2d 767. 

Texas Emp. Ins. Ass’n v. Cam¬ 
pion, Civ.App., 236 S.W. 2d 193— 
Lamb v. Isley, Civ.App., 143 S.W. 
2d 202, error refused—Schwarz v. 
National Loan & Investment Co., 
Civ.App., 133 S.W.2d 133, error re¬ 
fused—Taliaferro v. Hale, Civ.App., 
47 S.W.2d 340—Pugh v. Pugh, Civ. 
App., 167 S.W. 312. 

Wash.—Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, 6 Wash.2d 1— 
Nissen v. Chas. H. Lilly Co., 201 P. 
743, 117 Wash. 470. 

4 C.J. p 331 note 50. 

“In preparing the proposed case, 
the burden rests upon appellant to 
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to have waived his right thereto." So, unless it 
is otherwise provided for by statute , 1 it is generally 
the duty of the party appealing to furnish a state¬ 
ment of the evidence . 2 

Where there are several appellants the case may 
be made by any one of them and the others are not 
required to make separate ones , 3 although they may 
do so . 4 So, it is not necessary for appellee 5 or a 
party filing a cross petition in error 6 to prepare and 
file another statement. Appellant, however, is not 
called on to make out a statement of facts in be¬ 
half of appellee , 7 and when any party desires a 

2. Scope and 

§ 916. In General 

A case-made or statement of facts should be complete 
within itself. 

A case-made or statement of facts on appeal 
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fuller case or statement it becomes the duty of 
such party to cause the facts or evidence deemed 
material by him to be inserted . 8 

§ 915. Parties Bound 

Only parties duly notified or participating in the set¬ 
tlement are bound thereby. 

Only those parties to a suit or action who are 
duly served with notice, or who, either personally 
or by their attorneys, participate in the settlement 
and signing of a case or statement of facts on ap¬ 
peal, will be bound thereby . 9 

Sufficiency 

should contain within itself all matters necessary 
for a review by the appellate court, and should af¬ 
firmatively show that it is complete , 10 although a 
statement of facts prepared by the judge is not 


see that it contains all the evidence 
that may fairly be said to be mate¬ 
rial, not only from his own stand¬ 
point, but from that of his adversary, 
and—equally important—to see that 
it contains nothing more. . 

Upon the respondent rests the bur¬ 
den of checking up the proposed rec¬ 
ord not only as to what it omits but 
also as to what it contains.” 

N.Y.—Moran v. Rainbow Appliance 
Corporation, 233 N.Y.S. 522, 526, 
225 AppDiv. 587. 

Griffin v. City of Syracuse, 41 N. 
Y.S.2d 659, affirmed 44 N.Y.S.2d 
169, 266 App.Div. 907, affirmed 45 
N.Y.S.2d 724, 266 App.Div. 1055, ap¬ 
peal dismissed 55 N.E.2d 509, 292 N. 
Y. 639. 

Inserting exhibits or filling blanks 
“It is no part of the clerk’s duty 
to insert exhibits or fill up blank 
spaces in such statements.” 

N.C.—Carter v. Bryant, 155 S.E. 602, 
603, 199 N.C. 704—Sloan v. Equita¬ 
ble Life Assur. Society, 85 S.E. 216, 
169 N.C. 257. 

99. Cal.—Kavanagh v. Maus, 28 C. 
261—Bryan v. Maume, 28 C. 238— 
Harper v. Minor, 27 C. 107—Leech 
v. West, 2 C. 95. 

Tex.—Millard v. State, Cr., 66 S.W. 
300. 

4 C.J. p 332 note 51. 

1. S.C.—Clark v. West, 20 S.C.Eq. 
185. 

4 C.J. p 332 note 52. 

2. Kan.—Kininmonth v. Carson, 137 
P.2d 173, 156 Kan. 808. 

La.—Tompkins v. Benjamin, 16 La. 
197. 

Pellerin v. Levois, 8 La.Ann. 436. 
Mass.—Hubbard v. Southbridge Nat. 

Bank, 8 N.E.2d 351, 297 Mass. 17. 
N.C.—Turner v. Foard, 83 N.C. 683— 


Sampson v. Atlantic, etc., R. Co., 70 
N.C. 401. 

Pa.—Munderbach v. Lutz, 14 Serg. & 

R. 125—Bassler v. Niesly, 1 Serg. 
& R. 431. 

4 C.J. p 332 note 53. 

3. Okl.—City of Sapulpa v. Young, 
296 P. 418, 147 Okl. 179. 

4. N.Y.—People v. Foote, 271 N.Y. 

S. 681, 241 App.Div. 846. 

5. Mo.—Hale v. Hale, App., 22 S.W. 
2d 56. 

Supplying defects 

(1) Appellee cannot be forced to 
perfect appellant’s record omitting a 
transcript of the evidence. 

D.C.—Hight v. Richmond Park Imp. 
Co., 47 App.D.C. 518. 

(2) So, where the only question on 
appeal was the sufficiency of letters 
under the statute of frauds, and the 
statement of the case on appeal did 
not contain the letters, but merely 
directed the clerk to copy such let¬ 
ters as respondent should indicate, re¬ 
spondent was not required to supply 
the defect, but could move for a dis¬ 
missal. 

N.C.—Layton v. Godwin, 119 S.E. 495, 
186 N.C. 312. 

6. Okl.—Mee v. Corporation Commis¬ 
sion of State of Okl., 293 P.2d 593 
—City of Sapulpa v. Young, 29 6 P. 
418, 147 Okl. 179—Jarvis v. Goforth, 
270 P. 574, 133 Okl. 5—Cloud v. 
Young, 229 P. 604, 103 Okl. 65—Ti¬ 
tle Guaranty & Surety Co. v. Fos¬ 
ter, 203 P. 231, 84 Okl. 291. 

7. La.—Harvin v. Blackman, 32 So. 
452, 108 La. 426. 

4 C.J. p 332 note 55. 

8. Conn.—Clipfel v. Kantrowitz, 120 
A.2d 416, 143 Conn. 184. 

Kan.—Missouri, etc., R. Co. v. Ft. 
Scott, 15 Kan. 435. 

871 


N.Y.—Perkins v. Hill, 56 N.Y. 87. 
Wash.—Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, 6 Wash.2d 1. 

4 C.J. p 332 note 54. 

“A party proposing a statement of 
facts for settlement may not, de¬ 
signedly or through inadvertence, 
cast upon his opponent the burden of 
furnishing any considerable portion 
of a statement through proposed 
amendments.” 

Wash.—State ex rel. Larpenteur v. 
Superior Court, King County, 48 P. 
2d 205, 207, 183 Wash. 252. 

Pacts imm aterial to appellant’s case 
Where appellee wishes to obtain 
a review of the decision of the trial 
court on his demurrer to the evidence 
and to the rulings affected by the 
evidence, he is, m effect, the appel¬ 
lant, and must procure the transcript 
of the evidence where not furnished 
by appellant and not necessary to ap¬ 
pellant’s case. 

Kan.—Hegarty v. National Refining 
Co., 204 P. 144, 110 Kan. 171. 

9. N.C.—Shober v. Wheeler, 26 S.E. 
26, 119 N.C. 471. 

Tex.—Lupton v. Willmann, Civ.App., 
154 S.W. 261—McMillan v. Hen¬ 
dricks, Civ.App., 46 S.W. 859— 
Willis v. Smith, 43 S.W. 325, 17 
Tex.Civ.App. 543—Brown v. Mas- 
terson, Civ.App., 38 S.W. 1027. 

4 C.J. p 381 note 59. 

10. Mo.—City of Huntsville ex rel. 
Johnson v. Hamilton's Estate, 
App., 33 S.W.2d 185—Hyde v. Hen¬ 
man, App., 256 S.W. 1088. 

N.Y.—In re Caplan's Estate, 258 N. 
Y.S. 570, 236 App.Div. 302, affirmed 
184 N.E. 141, 260 N.Y. 674. 

Okl.—McKee v. Dickerson, 254 P. 57, 
122 Okl. 240—De Bolt v. Farmers* 
Exchange Bank, 148 P. 830, 46 Okl. 
258. 
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technically incomplete because, in the opinion of « 
the appellate court, the facts stated may be in- ! 
sufficient to support the judgment from which the 
appeal is taken . 11 A statement of facts or case- 
made which does not fairly present the facts of 
the case is pernicious in that it conveys a false, 
distorted, or imperfect impression as to the facts 
of the case . 11 - 5 A reference to the opinion on an¬ 
other appeal 12 or to the records of another case 12 
for a statement of the facts is not ordinarily suffi¬ 
cient. 

While a case-made is a substitute for a bill of 
exceptions, it is much more comprehensive , 11 and ; 
in some jurisdictions must contain many matters 
not proper in a bill of exceptions because constitut¬ 
ing part of the record proper, such as the plead¬ 
ings, judgments, and orders of the court . 15 In 
other jurisdictions the case or statement, like a bill 
of exceptions, should only include matters not em¬ 
bodied in the record proper, or apparent on the face 
of the judgment roll . 16 


If the case or statement is insufficient the court 
will not consider it in disposing of the appeal , 17 
and so if it fails to show error the judgment will 
be affirmed , 18 or the case-made dismissed , 19 unless 
error appears from the record proper. 

In some jurisdictions, where a case-made is so 
defective as to be void as such, the reviewing court 
may consider it as a transcript providing it con¬ 
tains all the requisites of a valid transcript and the 
error was such that it could be thus presented . 19 - 5 

§ 917. Matters Included 

A case or statement should show all proceedings neces¬ 
sary to prove the particular errors relied on which are 
not brought up by some other part of the record. 

The case or statement should show the judgment 
or final order appealed from, and should set forth 
the proceedings had in the lower court, and the 
questions of law and fact raised on which appellant 
or plaintiff in error relies, with only as much of the 
evidence, if any, as is requisite to show the perti¬ 
nency and materiality of such questions . 20 It 


Tex.—Norwood v. McMillan, Civ.App., 
27S SW. 331. 

4 C.J. p 332 note 56. 

Statements lield sufficient 

(1) In general. 

Mo.—Weber v. Griffiths, 159 S.W.2d 
670, 349 Mo. 145. 

R.I.—McSherry v. Peckham, 149 A. 
380, 50 R.I. 473. 

(2) A statement of facts, stating 
that “the following facts were prov¬ 
en,” does not show on its face that it 
was not a statement of all the facts. 
Tex.—O'Hara v. Texas Nat. Bank of 

Fort Worth, Civ.App., 299 S.W. 649. 

(3) A record disclosing the judge’s 

statement of a stipulation “that in 
addition to the foregoing testimony 
the state of the case - . . is as 

follows” presents the state of the 
case where the “foregoing testimo¬ 
ny” is the stenographic transcript of 
the testimony taken in court. 

N.J.—Walker v. F. & W. Grand 5-10- 
25 Cent Stores, 137 A. 563, 5 N.J. 
Misc. 541, affirmed 140 A. 922, 104 
N.J.Law 450. 

(4) WTiere a reasonably clear, fair, 
and concise statement of the facts 
of the case preceded voluminous ex¬ 
cerpts from the testimony appended 
thereto and nominally a part there¬ 
of, the statement of facts is not in¬ 
sufficient, under a statute and rule 
requiring appellant to present a clear, 
fair, concise statement of the facts 
without reiteration, statements of 
law, or argument. 

Mo.—Mahmet v. American Radiator 
Co., 294 S.W. 1014. 

(5) A statement of the case which 
declares that the facts are not in dis¬ 


pute and refers in each fact stated to 
the transcript for its verification 
complies sufficiently with the rule 
requiring the furnishing of an ab¬ 
stract of pleadings and testimony 
where the facts are fairly well stated 
and appellee makes no complaint of 
any misstatement. 

Ark.—Johnson v. Commonwealth 
Building & Loan Ass’n, 31 SW.2d 
136, 182 Ark. 226. 

(6) Statement of facts which show¬ 
ed that trial was had, the result of 
the trial, that judgment thereon was 
rendered, and that appeal was taken, 
was sufficient. 

Mo.—Swinney v. Modern Woodmen 
of America, 95 S.W.2d 655, 231 Mo. 
App. 83—Benanti v. Security Ins. 
Co. of New Haven, Conn., 27 SW. 
2d 69, 224 Mo.App. 410. 

11. La.—Fletcher v. Ozone Lumber 
Co., 49 So. 158, 123 La. 514. 

11.5 Mo.—Produce Exchange Bank 
of Kansas City v. Winn, 133 S.W. 
2d 419, 345 Mo. 420. 

12. Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Alexander, 172 
S.W. 709, 106 Tex. 518. 

13. Okl.—McKee v. Dickerson, 254 P. 
57, 122 Okl. 240. 

“Nothing can be construed as a 
part of a case-made unless it is ac¬ 
tually incorporated therein.” 

Okl.—McKee v. Dickerson, supra. 

14. Kan.—Parrault v. Marsant, 58 P. 
1027, 9 Kan.App. 419. 

Okl.—Thompson v. Fulton, 119 P. 

244, 29 Okl. 700. 

4 C.J. p 333 note 58. 
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15. Kan.—Horner v. Barney, 57 P. 
1048, 9 Kan.App. 882—Miller v. Mo¬ 
line Plow Co., 48 P. 203, 5 Kan.App. 
881. 

Okl.—Thompson v. Fulton, 119 P. 244, 
29 Okl. 700—High v. U. S., 78 P. 
100, 14 Okl. 399. 

16. N.C.—Duckworth v. Duckworth, 
57 S.E. 396, 144 N.C. 620. 

4 C.J. p 333 note 60. 

17. Wash.—Morgan v. Fairmount 
Cemetery Ass’n, 10 P.2d 244, 167 
Wash. 644. 

Refusal to allow filing 

Where defendant did not waive any 
requirements imposed on plaintiff 
concerning filing of statement of 
facts, and did not consent to filing of 
partial statement but objected there¬ 
to, and where plaintiffs statement of 
facts was incomplete and no reason 
appeared excusing incompleteness, 
statement could not be filed. 

Tex.—Dyche v. Simmons, Civ.App., 
264 S.W.2d 208, error refused no 
reversible error. 

18. Tex.—Luse v. Penn, Civ.App., 
220 SW. 303, error refused. 

4 C.J. p 333 note 61. 

Effect of defects or omissions in 
case-made or statement of facts 
generally see infra § 1108. 

19. Okl.—Southern Pine Lumber Co. 
v. Ward, 85 P. 459, 16 Okl. 131. 

19.5 Okl.—Hearn v. Yoder, 143 P.2d 
1009, 193 Okl. 353. 

20. Cal.—Williams v. Goldberg, 151 
P.2d 853, 66 C.A.2d 40. 

Colo.—Jackson-Richter Iron Works 
Co. v. Berndt, 176 P. 743, 67 Colo. 
372. 
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should, generally speaking, state the particular er¬ 
rors or grounds on which the party intends to rely, 
on his appeal ; 21 otherwise it will be regarded as a 
mere transcript of the evidence, and will not be 
noticed . 22 Moreover, the error alleged must be 
clearly shown , 23 and all the proceedings on the 
trial essential to prove error, not brought up by 
some other part of the record, should be included 
in the case-made , 24 this being in accordance with 
the rule that error will not be presumed but must 
be affirmatively shown, and that all intendments are 
in favor of the regularity of the judgment below . 25 

Aider by conclusions of the court. Where a state- 
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ment of facts does not contain substantially all the 
material facts necessary for a determination of the 
issues involved, as when it omits material evidence 
to sustain the judgment, resort to the conclusions 
of the court cannot be had in order to supply the de¬ 
ficiency . 26 

§ 918. - Unnecessary Matter 

All unnecessary and immaterial matters should be 
omitted from the case or statement. 

Only enough facts should be incorporated to ex¬ 
plain the points raised . 27 All unnecessary or im¬ 
material matters should be omitted . 28 Under the 


Idaho—Aker v. Aker, 11 P.2d 372, 52 
Idaho 50. 

Mo.—Boenzle v. U. S. Fidelity & Guar¬ 
anty Co., App., 258 S.W.2d 938— 
Swinney v. Modern Woodmen of 
America, 95 S.W.2d 655, 231 Mo. 
App. 83. 

N.J.—Wilkotz v. Ziss, 57 A.2d 568, 
137 N.J.Law 3. 

N.T.—Great River Realty Corp. v. 
Rector, Churchwardens and Vestry¬ 
men of Emanuel Church, Great Riv¬ 
er, 130 N.Y.S.2d 569, 283 App.Div. 
962—Martin v. Donnelly, 228 N.Y. 
S. 163, 228 App.Div. 353—Moran v. 
Rainbow Appliance Corporation, 233 
N.Y.S. 522, 225 App.Div. 587. 

N.C.—Thompson v. Williams, 95 S.E. 
100, 175 N.C. 696. 

Okl.—Seibold v. City of Muskogee, 8 
P.2d 35, 155 Okl. 81—Alexander v. 
First Nat. Bank, 277 P. 667, 136 Okl. 
251. 

Pa.—Slote v. Tenenbaum, Com.PL, 32 
Erie Co. 306. 

Tex.—Ferrell v. Ertel, Civ.App., 94 S. 
W.2d 827. 

Wash.—Palin v. General Const. Co., 
277 P.2d 703, 45 Wash 2d 721— 
Schultz v. Anderson, 71 P.2d 365, 
191 Wash. 326. 

4 C.J. p 333 note 63. 

Dependence on facts of case 

Each case must be dealt with on 
its own facts, in determining the ma¬ 
teriality of matters to be represented 
m the case on appeal. 

N.Y.—Moran v. Rainbow Appliance 
Corporation, 233 N.Y.S. 522, 225 
App.Div. 587. 

21. Cal.—Weisshand v. City of Pe¬ 
taluma, 174 P. 955, 37 C.A. 296. 

N.C.—Thompson v. Williams, 95 S.E. 
100, 175 N.C. 696. 

Pa.—L»upp v. Adams County House 
of Employment, 57 Pa.Super. 394. 
Wash.—Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, 6 Wash.2d 1. 

4 C.J. p 333 note 64. 

Status of a pleading 
By statute, the statement of law 
and of fact on which one appealing 
from probate to district court relies 
is given the status of a pleading, and 
no issue not presented thereby may 


be litigated in the district court 
against objection. 

Minn.—In re Stevens’ Estate, 27 N.W. 
2d 872, 224 Minn. 102. 

22. Cal —Barrett v. Tewksbury, 15 
C. 354. 

Mont.—King v. Pony Gold Min. Co., 
72 P. 309, 28 Mont. 74. 

Tex.—Jones v. State, 91 S.W. 588, 49 
Tex.Cr. 299. 

4 C.J. p 334 note 65. 

23. N.C.—Chasteen v. Martin, 84 N. 
C. 391—Williams v. Council, 65 N. 
C. 10. 

24. N.Y.—Moran v. Rainbow Appli¬ 
ance Corporation, 233 N.Y S. 522, 
225 App.Div. 587. 

Johnson v. International Har¬ 
vester Co. of America, 258 N.Y.S. 
865, 144 Misc. 521, reversed on oth¬ 
er grounds 260 N.Y.S. 855, 236 App 
Div. 618. 

Okl.—Semler v. State, 20 P.2d 1041, 
163 Okl. 58—City of Sapulpa v. 
Young, 296 P. 418, 147 Okl. 179— 
Rosenfield v. Nelson, 226 P. 1032, 
102 Okl. 81. 

4 C.J. p 334 note 67. 

25. Cal.—Ford v. Holton, 5 C. 319. 
Kan.—Topeka Primary Assoc. Univ. 

of Builders v. Martin, 18 P. 941, 39 
Kan. 750. 

Parsons Water Co. v. Hill, 45 P. 
116, 3 Kan.App. 333. 

NY.—Clark v. Donaldson, 3 Hun 224, 
5 Thomps. & C. 683, 49 How.Pr. 63, 
affirmed 64 N.Y. 631. 

Okl.—Washita County v. Hubble, 56 
P. 1058, 8 Okl. 169. 

4 C.J. p 334 note 68. 

26. Tex.—Beaumont Impr. Co. v. 
Carr, 75 S.W. 327, 32 Tex.Civ.App. 
327—Colley v. Wood, 74 S.W. 602, 
32 Tex.Civ.App. 306—Davis v. Far- 
well, Civ.App., 49 S.W. 656. 

“Oral opinion of trial judge at con¬ 
clusion of trial, where no special 
findings of fact and conclusions of 
law have been requested and the 
findings and judgment of the court 
are embodied in a journal entry, per¬ 
forms no office in the case-made and 
cannot be considered on appeal.’* 
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Okl—Taylor v. Hall, 51 P.2d 962, 177 
Okl. 37. 

27. N.Y.—Pirman v. Kurtz, 41 N.Y. 
S 2d 501, 266 App Div. 814, reargu¬ 
ment denied 44 N.Y.S.2d 172, 266 
App.Div. 925. 

Okl.—St. Louis & S. F. R. Co. v. Tali¬ 
aferro, 160 P. 610, 58 Okl. 585. 

S.C.—Thomas v. Spartanburg Ry., 
Gas & Electric Co., 91 S.E. 973, 107 
S.C. 109. 

4 C.J. p 334 note 70. 

23. Mich.—Marsh v. Lamb, 224 N 
W. 358, 246 Mich. 511, affirmed 226 
N.W. 816, 246 Mich. 511. 

N.Y.—Great River Realty Corp. v. 
Rector, Churchwardens and Vestry¬ 
men of Emanuel Church Great Riv¬ 
er, 130 NY.S.2d 569, 283 App.Div. 
962—People v. Foote. 271 N.Y.S. 
681, 241 App.Div. 846—Moran v. 
Rainbow Appliance Corporation, 
233 N.Y.S. 522, 225 App.Div. 587. 

Grombach Productions v. War¬ 
ing, 37 NY.S.2d 668, reversed on 
other grounds 42 N.Y.S.2d 921, 266 
App.Div. 772. 

Okl.—Boland v. Boland, 43 P.2d 79, 
171 Okl. 437—St. Louis & S. F. R. 
Co. v. Taliaferro, 160 P. 610, 58 Okl. 
585. 

S.C.—Lawter v. War Emergency Co>- 
op. Ass'n, 49 S.E.2d 227, 213 S.C- 
286—Savannah Chemical Co. v. 
Johnson, 89 S.E. 810, 105 S.C. 213. 
4 C.J. p 334 note 71. 

Consequences of inclusion 

(1) Failure to comply with the 
rule that a case should contain only 
evidence and other trial proceedings 
which are material to the questions 
to be raised on appeal leads, on an 
appeal from the order of settlement, 
to the imposition of unconditional 
costs, and in case of any printed rec¬ 
ord filed in the appellate court, where 
failure to comply is gross, the conse¬ 
quences may be much more serious. 
N.Y.—Moran v. Rainbow Appliance 

Corporation, 233 N.Y.S. 522, 225 
App.Div. 587. 

(2) So, unless the printed case con¬ 
taining the proceedings at trial be 
prepared in accordance with the 
rules, and immaterial matters be 
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particular circumstances of the case, various mat¬ 
ters 25 - 5 such as colloquies between the court and 
counsel , 25 - 10 the reasons for the refusal of instruc¬ 
tions , 25 15 or matters appearing in the judg¬ 
ment , 25 20 have been held to be unnecessary or 
immaterial. 

The case or statement should not include a dis¬ 
puted statement of the issues involved . 25 - 25 Matter 
that cannot be the subject of review by the ap¬ 
pellate court need not be inserted , 29 and the courts 
have often condemned the practice of loading the 
case or statement with matters not pertaining to 
the exceptions taken or questions controlling the 
case on appeal . 30 


§ 919 . - Objections and Exceptions 

The case or statement should show the objections and 
exceptions taken to the ruling below. 

The fact that proper objections and exceptions 
were taken to the action of the court below must 
be shown by the case or statement , 31 as must the 
rulings of the court thereon ; 32 otherwise they are 
deemed to be waived , 33 because it is well settled 
that the appellate court will not consider any excep¬ 
tions not set out in the case on appeal, except those 
to the jurisdiction of the court . 34 

§ 920. - Instructions 

The case or statement must contain the charge of 
the court relied on as error, and requests, objections, rul¬ 
ings, and exceptions. 


omitted, the supreme court will be 
justified in dismissing the appeal. 

S.C—Twiggs v. Williams, 82 S.E. 676, 
98 S.C. 431. 

(3) It has been held, however, that 
an order settling the case is not re¬ 
versible error even though the case 
contained unnecessary matter. 

S.C —Burgess v. Burgess, 126 S.E. 34, 
130 S.C. 265. 

(4) Statement of views of trial 
court, after inspection of the area, 
•which was not incorporated in its 
journal entry of judgment, could be 
considered by the supreme court only 
as oral opinions expressed by the 
court on the law and facts and not 
as part of the case-made where no 
request for special findings was made 
and the findings and judgment of the 
court were embodied in the general 
entry containing general findings. 

Okl.—Oklahoma City v. Evans, 50 P. 

2d 234, 173 Okl. 586. 

28.5 Charge to jury 

Where the charge of the court to 
the jury is m no respect involved by 
the appeal, it is error for the trial 
court in settling the “case” to require 
defendant to print it as part of the 
record. 

S.C.—Washington v. Atlantic Coast 
Line R. Co., 96 S.E. 553, 110 S.C. 
371. 

Extinguishment of common-law copy¬ 
right 

Where plaintiff -was nonsuited on 
the ground that in consequence of ob¬ 
taining a statutory copyright he had 
no cause of action which was pred¬ 
icated on a common-law property 
right, and which the court held was 
extinguished by the statutory copy¬ 
right. in preparation of proposed case 
on appeal, plaintiff-appellant proper¬ 
ly omitted all matters not germane 
to such feature. 

N.Y.— Grombach Productions v. War¬ 
ing, 37 N.Y.S.2d 668, reversed on 


other grounds 42 N.Y.S.2d 921, 266 
App.Div. 772. 

Unnecessary objections 

A record of evidence presented in 
question and answer form containing 
such inexcusable and unnecessary ob¬ 
jections and remarks of counsel as to 
be inducive of confusion is improper. 
Mo.—Riepe v. Green, App., 65 S.W.2d 
667. 

28.10 N.Y.—Moran v. Rainbow Ap¬ 
pliance Corporation, 233 N.Y.S. 522, 
225 App.Div. 587. 

28.15 Nev.—Lewis v. Hyams, 59 P. 
376, 25 Nev. 242. 

28.20 Tex.—Dunlap v. Squires, Civ. 
App., 186 S.W. 843. 

28.25 S.C.—Wallace v. Campbell 

Limestone Co., 17 S.E.2d 309, 198 
S.C. 196. 

29. N.Y.—Hoffman v. ^B3tna F. Ins. 
Co., 19 Abb.Pr. 325, affirmed 32 N. 
Y. 405, 88 Am.D. 337. 

Leffier v. Field, 42 How.Pr. 420. 
S.C.—Sullivan v. Charleston, etc., R. 

Co, 67 S.E. 905, 85 S.C. 532. 

4 C.J. p 335 note 72. 

30. Nev.—State v. Murphy, 88 P. 335, 
29 Nev. 247. 

S.C.—Rothrock v. Oakman, 10 S.E.2d 
345, 195 S.C. 123. 

4 C.J. p 335 note 73. 

Making appeal expensive for other 
side 

N.Y.—Grombach Productions v. War¬ 
ing, 37 N.Y.S.2d 668, reversed on 
other grounds 42 N.Y.S.2d 921, 266 
App.Div. 772, 

31. N.Y.—Zimmer v. Metropolitan 
St. R. Co., 51 N.Y.S. 247, 28 App. 
Div. 504, 5 N.Y.Ann.Cas. 283. 

Mills v. City of New York, 30 N. 
Y.S.2d 121, 177 Misc. 234. 

N.C.—Smith v. Dillon, 199 S.E. 392, 
214 N.C. 406. 

4 C.J. p 335 note 74. 
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'Exceptions improper in form 

Exceptions not in compliance with 
the rules of court as to form will not 
be considered on appeal. 

S.C.—McIntosh v. Zeigler, 125 S.E. 
636, 130 S.C. 287—Kirkpatrick v. 
Hardeman, 115 S.E. 905, 123 S.C. 21 
—Adams v. Wilkes, 109 S.E. 804, 
118 S.C. 93—Boyleston v. Seaboard 
Air Line Ry. Co., 106 S.E. 777, 115 
S.C. 530. 

Right of appellant 
Under Civ.Pract.Act §§ 445, 576, 
appellant is entitled to have excep¬ 
tions filed by him included in the 
case on appeal, as well as printed in 
the record. 

N.Y.—Allen v. Ryan, 218 N.Y.S. 171, 
218 App.Div. 201. 

Statute providing for method of 
taking of exceptions does not elim¬ 
inate necessity for setting out and 
numbering exceptions relied on in 
statement of case on appeal. 

N.C.—Barnette v. Woody, 88 S.E.2d 
223, 242 N.C. 424. 

32. Minn.—Finley v. Quirk, 9 Minn. 
194, 86 Am.D. 93. 

N.Y.—Mills v. City of New York, 30 
N.Y.S.2d 121, 177 Misc. 234. 

Pritchard v. Hirt, 39 Hun 378— 
Hinman v. Stillwell, 34 Hun 178. 

33. N.C.—State v. Black, 13 S.E. 877, 
109 N.C. 856, 14 L.R.A. 205. 

No duty to search record 
Where exceptions were not set 
forth and numbered in statement of 
case on appeal in accordance with 
rule of supreme court, supreme court 
would not search record to discover 
exceptions. 

N.C.—Barnette v. Woody, 88 S.E 2d 
223, 242 N.C. 424. 

34. N.C.—Dixon v. Osborne, 160 S. 

E. 579, 201 N.C. 489—Howell v. 
Seaboard Air Line R. Co., 119 S.E. 
198, 186 N.C. 239. * 

4 C.J. p 335 note 77. 
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Where the errors relied on are the giving and 
refusal of instructions, the case or statement of 
facts must contain the charge given, the requests, 
the objections made, the rulings of the court, and 
the exceptions saved . 35 Evidence essential to show 
the relevancy and propriety of instructions request¬ 
ed and rejected must be incorporated in order to 
show error . 36 

§ 921. - Incorporating Evidence 

a. In general 

b. Skeleton case 

c. Stenographer's report 

d. Statement that all evidence is included 


e. Manner of incorporating evidence 

f. Ultimate facts 

a. In General 

Enough of the evidence must be incorporated to 
present fully the errors relied on. 

The case or statement must embody at least 
enough of the evidence to present fully’ the ex¬ 
ceptions taken and relied on, and it is the right 
of either party to insist that such evidence be in¬ 
serted . 37 Only the evidence which is necessary 
and material to the presentation of the matters in¬ 
volved should be included , 33 and the trial judge may 
refuse to settle a case containing evidence not ma¬ 


ss. N.C.—Moore v. Crosswell, 82 S. 
E.2d 208, 240 N.C. 473—Smith v. 
Dillon Supply Co., 199 S.E. 392, 214 
N.C. 406. 

Okl.—Weleetka Light, etc., Co. v. 
Castleberry, 142 P. 1006, 42 Okl. 
745. 

Wash.—Sutton v. Mathews, 247 P.2d 
556, 41 Wash.2d 64. 

4 C.J. p 335 note 78. 

Necessity of setting out instructions 
complained of for review see infra 
§ 1177. 

Exceptions taken in stating* case 
Under Revisal (1905) §§ 554, 590, 
591, exceptions to the charge and to 
the refusal to give special instruc¬ 
tions are in time, if taken in stat¬ 
ing the case on appeal, although ex¬ 
ceptions to all other matters must be 
taken at the time, so that defend¬ 
ant, who appealed from a judgment 
rendered against him by default, is 
entitled to have his exceptions to 
the charge included by the court in 
his statement of the case for appeal. 
N.C.—:Paul v. Burton, 104 S.E. 37, 180 
N.C. 45. 

Sufficiency of recital or incorporation 

(1) A mere recital in a case-made 
of exceptions “to each and all” of the 
several instructions is insufficient. 
Okl.—Weleetka Light & Water Co. v. 

Castleberry, 142 P. 1006, 42 Okl. 
745. 

(2) Incorporation of alleged in¬ 
struction in motion for new trial and 
allegation that it was excepted to 
and duly signed by trial judge is not 
sufficient to incorporate instruction 
in the case-made as duly excepted to 
at the trial. 

Okl.—Garrett v. Mayor, 216 P.2d 965, 
202 Okl. 602. 

(3) Error predicated on refusal to 
give instruction could not be consid¬ 
ered where proposed instruction was 
in statement of facts but given in¬ 
structions appeared in clerk’s tran¬ 
script over signature of trial judge. 
Wash.—Porter v. Chicago, M., St. P. 

& P. R. Co., 252 P.2d 306, 41 Wash. 
2d 836. 


36. N.C.—Cressler v. Asheville, 51 
S.E. 53, 138 N.C. 482—Den v. Pick¬ 
ett, 14 N.C. 6. 

37. N.J.—Laure v. Singer, 125 A. 
243, 100 N.J.Law 98. 

N.Y.—Kozelka v. Prudential Ins. Co. 
of America, 276 N.Y.S. 894, 243 
App.Div. 631—Preitag v. Franklin 
Fire Ins. Co., 274 N.Y.S. 390, 242 
App.Div. 241—Moran v. Rainbow 
Appliance Corporation, 233 N.Y.S. 
522, 225 App.Div. 587. 

S.C.—Sims v. Charleston & W. C. Ry. 

Co., 150 S.E. 890, 153 S.C. 390. 

Tex.—Dyche v. Simmons, Civ.App., 
264 S.W.2d 208, error refused no 
reversible error—Colburn v. Ward, 
Civ.App., 40 S.W.2d 878. 

Wash.—Palin v. General Const. Co., 
277 P.2d 703, 45 Wash.2d 721. 

4 C.J. p 336 note 80. 

Disputed facts 

Under Rev.St. art 2068, as to stat¬ 
ing facts established rather than the 
evidence thereof, if the facts are not 
agreed to by the parties as establish¬ 
ed by the evidence, it is proper in 
the statement of facts to set out the 
evidence adduced on the issues to es¬ 
tablish the facts sought to be proven. 
Tex.—Cussen v. Lynch, CivApp., 245 
S.W. 932. 

Refusal to approve statement 

On motion to set aside a default 
judgment, whose invalidity appeared 
on the face of the proceedings in 
which it was entered, the refusal of 
the court to approve a statement of 
facts showing the evidence on which 
the judgment was entered was error. 
Tex.—Watson Co., Builders, v. Bleek- 
er, Civ.App., 269 SW. 147. 

Statement held sufficient 

Appellant’s statement and brief are 
not insufficient, as failing to give the 
court a fair understanding of the 
facts without going into the record, 
where the court could grasp the sub¬ 
stantial facts without difficulty. 

Mo.—Peterson v. Fleming, 297 S.W. 
163, 222 Mo.App. 296. 

Statement held insufficient 

(1) A statement of facts, showing 
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a discussion between counsel as to 
an offer of the record of land con¬ 
tracts to show notice, was insufficient 
to show the production of such proof. 
Wash.—Hampson v. Welt, 178 P. 469, 
105 Wash. 499. 

(2) Statement of facts including 
complete record of hearing of appel¬ 
lants’ motion to dismiss for want of 
prosecution, and incomplete record 
on the merits to supplement, among 
other points, the broad point that tri¬ 
al court erred in denying motion for 
judgment notwithstanding verdict or 
in the alternative for new trial, was 
insufficient under court rule requir¬ 
ing so much of the evidence as bears 
on the questions sought to be review¬ 
ed to be brought before the supreme 
court. 

Wash.—Falk v. Stienback, 190 P.2d 
747, 30 Wash.2d 62. 

38. Ark.—Spikes v. Hibbard, 288 S. 
W.2d 38. 

Mo.—Malone v. Kansas City Rys. Co., 
App., 232 S.W. 782. 

N.H.—Lavigne v. Nelson, 18 A. 2d 832, 
91 N.H. 304. 

N.Y.—Tennessee Gas Transmission 
Co. v. Bean, 125 N.Y.S.2d 306, 282 
App.Div. 853—Eisenberg v. Loew's 
Theatre & Realty Corp., 95 N.Y.S. 
2d 648, affirmed 94 N.Y.S.2d 915, 276 
App.Div. 925, reargument and ap¬ 
peal denied 95 N.Y.S.2d 914, 276 
App.Div. 1021—Moran v. Rainbow 
Appliance Corporation, 233 N.Y.S. 
522, 225 App.Div. 587—Derby v. 
General Electric Co, 204 N.Y.S. 224, 
208 App.Div. 529—Mulroy v. Tarul- 
li, 180 N.Y.S. 427, 190 App.Div. 637 
—In re Volk House Wrecking Co., 
169 N.Y.S. 486, 182 App.Div. 249. 

Solomon v. Jacfin Co., 263 N.Y.S. 
506, 147 Misc. 215—Balch v. Fink, 
155 N.Y.S. 308, 92 Misc 47, affirmed 
158 N.Y.S. 1107, 173 App.Div. 916. 

Grombach Productions v. War¬ 
ing, 37 N.Y.S.2d 668, reversed on 
other grounds 42 N.Y.S.2d 921, 266 
App.Div. 772. 

S.C.—Gantt v. Columbia Coca-Cola 
Bottling Co., 29 S.E.2d 488, 204 S.C 
374—In re Brazman’s Will, 173 S.E. 
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terial to the questions to be reviewed ; 39 the ap¬ 
pellate court has no duty to search the statement for 
evidence . 40 The materiality of rejected evidence 
should be shown by the case or statement, accord¬ 
ing to the practice in some jurisdictions ; 41 but in 
others a statement which contains excluded testi¬ 
mony will not be considered, the proper place for 
that being in the bill of exceptions . 42 

When counsel fail to agree on a statement, and 
the judge is requested to settle the case, as pro¬ 
vided by statute, his inclusion of a brief summary 
of the facts appearing on the record is not errone¬ 
ous . 43 Also, where the parties do not agree as to 
what part of the record is to be printed, and the 
judge is requested to do so, he may direct the ap¬ 
pellant to print all of the evidence if appellant 
deems material that which the court had deemed 
immaterial, except such evidence as may be agreed 


on by the parties to be omitted . 43 - 5 

The failure to include evidence cannot be ex¬ 
cused by an allegation in the briefs that the court 
reporter lost the evidence after the trial . 44 

Testimony on cross-examination . Only that por¬ 
tion of testimony relating to the cross-examina¬ 
tion in controversy should be included . 44 - 5 So, 
where part of the appellant’s testimony was in¬ 
cluded, his cross-examination, bearing on his credi¬ 
bility, should also be included . 44 * 10 The cross ex¬ 
amination of the appellant’s witnesses which fairly 
tends to weaken the efficacy of their testimony for 
appellant as to material matters should be in¬ 
cluded . 44 - 15 

b. Skeleton Case 

A skeleton case is governed by the rules applicable to 
skeleton bills of exceptions. 


€23, 172 SC. l&S—Winn v. Harby, 
156 SE 767, 159 SC. 257. 

Tex.—Taliaferro v. Hale, Civ.App., 47 
S.W.2d 340. 

Wash—Falk v. Stienback, 190 P.2d 
747, 30 Wash.2d 62—Northern Life 
Ins. Co. v. Walker, 212 P. 277, 123 
Wash. 203. 

4 C.J. p 336 note 81. 

Burden of showing- other pertinent 
evidence 

Appellant, claiming that there is 
no evidence to support a finding, 
need not print the evidence on ir¬ 
relevant matters, and the burden is 
on respondent, believing there is some 
evidence, to direct the attention of 
the court to such evidence. 

Cal.—Lange v. Curtin, 53 P.2d 1S5, 11 
C.A.2d 161. 

Matter held immaterial or repetitions 
(1) Immaterial and repetitious 
matter, such as inconsequential col¬ 
loquies and recitals, shown by the ar¬ 
gument and the record to be included 
in the case on appeal, should be elim¬ 
inated therefrom. 

N.Y.—Freitag v. Franklin Fire Ins. 
Co., 274 N.Y.S. 390, 242 App.Div. 
241. 

<2) Where the only question raised 
on appeal was the validity of tax ti¬ 
tles acquired by city without permit¬ 
ting public bidding, former owner’s 
testimony that he offered to pay de¬ 
linquent taxes after expiration of re¬ 
demption period following sale of tax 
certificates to city was immaterial 
and not a necessary part of case on 
appeal. 

N.Y.—Griffin v. City of Syracuse, 41 
N.Y.S.2d 659, affirmed 44 N.Y.S.2d 
169, 266 App.Div. 907, affirmed 45 
N.Y.S.2d 724, 266 App.Div. 1055, ap¬ 
peal dismissed 55 N.E.2d 509, 292 N. 
Y. 639. 

Material as to causes of action 

Where third cause of action was 


discontinued during trial, and jury 
found for defendant on the first and 
for plaintiff on the second cause of 
action, and only defendant appealed, 
defendant was entitled to have all 
testimony bearing on the first and 
third causes of action eliminated, 
with leave to plaintiff to print sup¬ 
plemental record containing such tes¬ 
timony as deemed by plaintiff to be 
indispensable to determination of the 
appeal. 

N.Y.—Boylan v. Southern Pac. Co., 1 
N.Y.S.2d 709, 253 App.Div. 195. 
Necessary and pertinent testimony 
The order of the circuit judge set¬ 
ting the case for appeal and requir¬ 
ing appellant to print the testimony 
was not error, where the exceptions 
raised question of a motion for a di¬ 
rected verdict the solution of which 
required that the testimony be in¬ 
cluded in the record for appeal, al¬ 
though very little of the testimony 
was essential to the decision reached 
by the supreme court. 

S.C.—Kiriakides v. Equitable Life As- 
sur. Soc. of U. S., 177 S.E. 40, 174 
S.C. 140. 

Undisputed facts 

The statement of facts prepared in 
accordance with district court rules 
should not contain testimony as to 
undisputed facts, but the facts es¬ 
tablished thereby only should be stat¬ 
ed. 

Tex.—Haley v. Lee, Civ.App., 241 S. 
W. 567. 

Within limits of reasonable argu¬ 
ment 

Generally, only the evidence that 
bears on a question raised on appeal 
more or less directly within the lim¬ 
its of reasonable argument is mate¬ 
rial to the question so as to be prop¬ 
erly included in case on appeal. 

N.Y.—Griffin v. City of Syracuse, 41 
N.Y.S.2d 659, affirmed 44 N.Y.S.2d 
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169, 266 App.Div. 907, affirmed 45 N. 
Y.S.2d 724, 266 App.Div. 1055, ap¬ 
peal dismissed 55 N.E.2d 509, 292 
N.Y. 639. 

39. N.Y.—Watson v. Duncan, 60 N. 
Y.S. 755, 29 Misc. 447. 

Determination of materiality of evi¬ 
dence on settlement by court see 
infra § 949. 

Effect of defects or omissions in mak¬ 
ing up case or statement generally 
see infra § 1108. 

40. Tex.—Traders & General Ins. Co. 
v. Milliken, Civ.App., 87 S.W.2d 503. 

41. N.C.—Pearsall v. Mayers, 64 N.C. 
549. 

4 C.J. p 336 note 83. 

42. Tex.—Dolsons, Inc., v. Sheridan 
Stove Mfg. Co., Civ.App., 178 S.W. 
663. 

4 C.J. p 336 note 83 [b]. 

43. N.C.—Corporation Commission v. 
Farmers’ & Merchants’ Bank of 
Henderson, 135 S.E. 48, 192 N.C. 
366. 

43.5 Pa.—Englert v. First Nat. 
Bank, Com.Pl., 88 Pittsb.Leg.J. 155. 

Preparation of statement by the judge 
where parties fail to agree gener¬ 
ally see infra § 949. 

44. Okl.—Williams v. Swan, 291 P. 
103, 144 Okl. 9. 

44.5 S.C.—Gantt v. Columbia Coca- 
Cola Bottling Co., 29 S.E.2d 488, 204 
S.C. 374. 

44.10 N.Y.—Griffin v. City of Syra¬ 
cuse, 41 N.Y.S.2d 659, affirmed 44 N. 
Y.S.2d 169, 266 App.Div. 907, af¬ 
firmed 45 N.Y.S.2d 724, 266 App. 
Div. 1055, appeal dismissed 55 N. 
E.2d 509, 292 N.Y. 639. 

44.15 N.Y.—Freitag v. Franklin 

Fire Ins. Co., 274 N.Y.S. 390, 242 
App.Div. 241. 
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The general rules relating to a skeleton “bill of 
exceptions,” discussed supra §§ 821, 824, are ap¬ 
plicable to a “skeleton case” incorporating docu¬ 
mentary evidence by reference. 45 In some jurisdic¬ 
tions documents cannot be introduced into the state¬ 
ment of facts by a mere direction to the clerk to 
insert them. 46 

c. Stenographer’s Report 

In some jurisdictions the stenographer's minutes may 
be made a part of the case or statement. 

The minutes of a stenographer taken at a trial 
are not official records, and, except where, as dis¬ 
cussed supra § 800, they may be substituted for a 
bill of exceptions, case, or statement of facts, they 
can only be made part of the record in the cause 
by being incorporated in a case, statement, or bill 
of exceptions signed and settled by the judge. 47 
In some jurisdictions the use of such notes is not 
a matter of absolute right, but rests in the discretion 
of the judge who settles the case or statement; 48 
in others the party is entitled to have the testimony 
transcribed and incorporated into the case-made on 
proper request and payment of lawful charges. 49 
A party applying for settlement of a statement of 
facts cannot be compelled to embody therein a 
transcript of the reporters’ notes taken on the 
trial. 50 


APPEAL & ERROR § 921 

d. Statement That All Evidence Is Included 

The case or statement must affirmatively show that it 
contains all evidence on which the question depends. 

A question depending on the facts for its determi¬ 
nation will not be reviewed, unless the case-made 
or statement of facts contains all the evidence, and 
this must affirmatively appear by recitals in the 
case or statement itself. 51 Thus, where it is sought 
to review the verdict or findings on the ground that 
they are not sustained by the evidence, the case 
must contain all the evidence. 52 In some jurisdic¬ 
tions, however, the particulars of the alleged in¬ 
sufficiency must be specified or this assignment of 
error will be disregarded, 52 and in these jurisdic¬ 
tions it is necessary that the statement shall contain 
only all the evidence on the point specified. 54 The 
requirement that all the evidence shall be incorpo¬ 
rated depends on the character of the questions pre¬ 
sented for review. 55 Where all the evidence is re¬ 
cited in the case, this is sufficient, although it may 
not contain all the evidence in minute detail. 56 An 
entire failure to show that the case contains all the 
evidence is not a ground for a dismissal of the peti¬ 
tion in error. 57 

Where it is intended that the case-made shall 
show that it contains all the evidence introduced 
and offered on the trial, a statement to that effect 
should be inserted in the case itself, and not in the 


45. Kan.—Humbarger v. Humbarger, 
83 P. 1095, 72 Kan. 412, 115 Am S. 

R. 204. 

4 C.J. p 336 note 86. 

46. S.C.—In re Perry, 20 S.E. 84, 42 

S. C. 183. 

Tex.—Bowden v. Davis, Civ.App., 71 
S.W. 47—Connor v. Williamson, 62 
S.W. 961, 26 Tex.Civ.App. 285. 

Davis v. State, Cr., 107 S.W. 829 
—Davis v. State, 107 S.W. 828, 52 
Tex.Cr. 546. 

47. Ky.—Knecht v. Louisville Home 
Tel. Co., 89 S.W. 508, 121 Ky. 492, 
28 Ky.L. 456. 

4 C.J. p 337 note 88. 

In Texas 

(1) The official stenographer’s 
transcript of the evidence formerly 
could be used in lieu of a statement 
of facts, after being submitted to the 
parties, and found to be correct, and 
approved by the trial judge. 

Tex.—Elliott v. Ferguson, 100 S.W. 
911, 100 Tex. 418. 

Colorado, etc., R. Co. v. Hamm, 
103 S.W. 1125, 47 Tex.Civ.App. 196 
—Newnom v. Williamson, 103 S.W. 
656, 46 Tex.Civ.App. 615—Pirtle v. 
Nell, 97 S.W. 707, 43 Tex.Civ.App. 
418—Houston, etc., R. Co. v. Bur¬ 
nett, Civ.App., 95 S.W. 741. 

(2) But this practice has been 
changed by statute; the stenogra¬ 


pher’s transcript may be used now 
only in preparing the statement of 
facts. 

Tex.—Houston Oil Co. v. Myers, Civ. 
App. f 150 S.W. 762—Rader v. Gal¬ 
veston, etc., R. Co., Civ.App., 137 S. 
W. 718—Dealy v. Shepherd, 116 S. 
W. 638, 54 Tex.Civ.App. 80—Wal¬ 
lace v. Pecos, etc., R. Co., 110 S.W. 
162, 50 Tex.Civ.App. 296—Missouri, 
etc., R. Co. v. Waggoner, Civ.App., 
109 S.W. 971. 

48. N.T.—Bohnet v. Lithauer, 7 Hun 
238, appeal dismissed 66 N.Y. 645. 

49. Miss.—Wilkinson v. Steele, 43 
So.2d 110, 207 Miss. 701. 

Okl.—Laclede Oil & Gas Co. v. Miller, 
172 P. 84, 69 Okl. 242. 

Bight of party or judge 
In Louisiana the judge has the 
right, before finally disposing of the 
case, to have the stenographer tran¬ 
scribe his notes, but the judge is not 
called on to do so. Either party to 
the litigation has also this right. 

La.—Schaumburg v. Grishman, 121 

So. 760, 168 La. 251. 

50. Wash.—Palin v. General Const. 
Co., 277 P.2d 703, 45 Wash.2d 721— 
Livermore v. Northwest Airlines, 
106 P.2d 578, 6 Wash.2d 1—State 
ex rel. Larpenteur v. Superior 
Court, King County, 48 P.2d 205, 183 
Wash. 252. 


51. Ill.—See Jacobs v. Jurgensen, 
191 Ill.App. 67—Madenberg v. Rit- 
man, 190 Ill.App. 185. 

Okl.—Keet & Roundtree Dry Goods 
Co. v. Rogers, 156 P. 179, 57 Okl. 
58. 

Wash.—Shultz v. Anderson, 71 P.2d 
365, 191 Wash. 326—Morgan v. 

Fairmount Cemetery Ass'n, 10 P. 
2d 244, 167 Wash. 644. 

4 C.J. p 337 note 92. 

52. Kan.—Barker v. Barker, 22 P. 
1000, 43 Kan. 91. 

4 C.J. p 337 note 93. 

53. Cal.—Harper v. Minor, 27 C. 107. 
4 C.J. p 338 note 94. 

54. Cal.—Harper v. Minor, supra. 
Dak.—Caulfield v. Bogle. 11 N.W. 511, 

2 Dak. 465—Golden Terra Min. Co. 
v. Smith, 11 N.W. 98, 2 Dak. 377— 
French v. Lancaster, 9 N.W. 716, 2 
Dak. 276. 

4 C.J. p 338 note 95. 

55. Minn.—St. Paul, etc., R. Co. v. 
Murphy, 19 Minn. 500. 

Tex.—Barnhart v. Clark, 59 Tex. 552. 
4 C.J. p 338 note 96. 

56. Kan.—Cavender v. Roberson, 7 
P. 152, 33 Kan. 626. 

57. Kan.—Burlington, etc., R. Co. v. 
Grimes, 16 P. 472, 38 Kan. 241. 

4 C.J. p 338 note 98. 
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certificate of the judge who settles the case: jS 
but it has been held that the certificate of the trial 
judge will be accepted as importing verity. 59 

e. Manner of Incorporating Evidence 

The evidence must be incorporated into the case or 
statement in the form prescribed by statute or rule of 
court. 


Although under some statutes or rules of court 
the insertion of the testimony in question and an¬ 
swer form is proper, 60 generally where evidence is 
stated, it is required by statute or rule to be incorpo¬ 
rated in a condensed and narrative form. 61 

When first enacted, the courts were not disposed 
to construe the requirement too strictly, as it is 


58. Kan— Hill v. Gatliff. 76 P. 42S, 
C9 Kan. 179. 

4 C J. p 33S note 99. 

59. Mont.—Hickey v. Anaconda Cop¬ 
per Min. Co., 81 P. 806, 33 Mont. 
46. 

60. N.Y.—Mills v. City of New 
York, 30 N.Y.S.2d 121. 177 M:se. 
234—Balch v. Fink. 155 X.Y.S. COS 
92 Misc. 47, affirmed 15S N.Y.S. 
1107, 173 App.Div. 916. 

S.C.—Kiriakides v. Equitable Life 
Assur. Soc. of U. S., 177 S.E 40, 
174 S.C. 140. 

Actions in equity 

(1) Supreme court rule, which re¬ 
quires that testimony be set out in 
the transcript in question and an¬ 
swer form, is applicable to equitable 
actions only, and not to an action 
at law. 

Mont.—Hudon v. City of Butte, 107 
P.2d 8S2, 111 Mont. 210. 

(2) In injunction cases the state¬ 
ment of facts should not he disre¬ 
garded because prepared in question 
and answer form under the Texas 
statute. 

Tex.—Commerce Realty Co. v. Warn¬ 
er Bros. Pictures, Civ.App., 8 S.W. 
2d 189, reversed on other grounds 
Warner Bros. Pictures v. Com¬ 
merce Realty Co., Com.App., 12 S. 
W.2d 204, modified on other 
grounds and rehearing denied 13 
S.W.2d 337. 

Complete transcript 
A purported statement of facts in 
question and answer form not con¬ 
taining complete transcript of all 
evidence would be stricken from 
record as not complying with stat¬ 
ute. 

Tex.—Davis v. Moore, Civ.App., 126 
S.W.2d 1005, rehearing denied 127 
S.W.2d 971—O'Brien v. Hart, Civ. 
App., SO S.W.2d 464. 

Waiver of objections 

Concerning question and answer 
statements of fact, the parties may 
expressly or impliedly waive the re¬ 
quirements other than the required 
ultimate approval of the judge, and 
negotiations of appellee's attorneys 
with appellant’s attorneys constitut¬ 
ed a waiver of the failure to file 
such statement of facts and give 
notice thereof. 

Tex.—State v. Stein, Civ.App., 47 S. \ 
W.2d 703. ! 


Under municipal court act 

Ill.—Columbia Ins. Co v Loeb’s Ins 
Agency, 1ST Ill.App. 2S9. 

61. X.C.—"Whiteside v. Ralston Pur¬ 
ina Co., 89 S.E.2d 159, 242 X.C. 
591. 

Okl.—Seran v. Parker, 58 P.2d 581, 
177 Okl. 219—Godfrey v. F. D. 
Bearley Lumber Co., 43 P.2d 478, 
171 Okl. 425—Jones v. Duncan, 35 
P.2d 451, 168 Okl. 598—Ragan v. 
Shannon, 225 P. 672, 98 Okl. 289- 
Cherry v. Brown, 192 P. 227, 79 
Okl. 215, 13 A.L.R. 92. 

S.C.—Twiggs v. Williams, 82 S.E. 
676, 98 S.C. 431. 

Tex.—Griffin v. Burrus, Civ.App., 292 
S.W. 561—Haley v. Lee, Civ.App., 
241 S.W. 567—Austin St. Ry. Co. 
v. Calhoun, Civ.App., 240 S.W. 327, 
dismissed for want of jurisdiction 
—Dolsons, Inc. v. Sheridan Stove 
Mfg. Co., Civ.App, 178 S.W. 663- 
International & G. N. Ry. Co. v. 
Jones, Civ.App., 175 S.W. 488— 
Gulf, C. & S. F. Ry. Co. v. Prazak, 
Civ.App., 170 S.W. 859. 

4 C.J. p 338 note 2. 

Abbreviated statement or short rec¬ 
ord 

(1) Under statute, an abbreviated 
statement of facts containing only 
evidence relating to questions of 
which review is sought may be filed 
only by agreement of parties. 

Tex.—Areola Sugar Mills Co. v. 
Houston Lighting & Power Co., 
Civ.App., 146 S.W.2d 199—Davis v. 
Moore, Civ.App., 126 S.W.2d 1005, 
rehearing denied 127 S.W.2d 971. 

(2) A short record may be made 
up where the appeal is almost en¬ 
tirely on questions of law and the 
matter contained in the minutes is 
extraneous to the questions that will 
be presented to the appellate court. 
N.Y.—Smith v. Smith, 75 N.Y.S.2d 

390, 272 App.Div. 1076—In re City 
of Rochester, 252 N.Y.S. 776, 234 
App.Div. 647. 

(3) The purpose of designations 
and counter designations is to 
achieve an abbreviated record which 
is to be treated as a report of all 
the evidence and which, except for 
authorized abbreviations, is a single 
record containing the testimony of 
the witnesses in chronological or¬ 
der, as given at trial. 

Mass.—Cohen v. Santoianni, 112 N. 
E.2d 267, 330 Mass. 187. 
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Appeal before change of law 

(1) A statement of facts in nar¬ 
rative form, approved by the trial 
judge and filed in the trial court in 
accordance with the law at the time, 
is not affected by subsequent acts 
requiring the question and answer 
form, which became effective before 
the statement was filed in the ap¬ 
pellate court. 

Tex.—Inter-Ocean Casualty Co. v. 
Johnston, Civ.App., 47 S.W.2d 696, 
reversed on other grounds 72 S.W. 
2d 583, 123 Tex. 592. 

(2) So it was held that the act of 
May 25, 1907, § 5, providing that in 
case an appeal shall be taken, the 
stenographer shall make up a state¬ 
ment of facts in narrative form, did 
not apply to an appeal taken before 
the statute went into effect, although 
no statement had been filed, but that 
such an appeal was governed by 
Acts (1905) c 112, requiring the ste¬ 
nographer to make a transcript of 
the evidence, and giving a party the 
right to use it for purposes of ap¬ 
peal. 

Tex.—Missouri, etc., R. Co. v. Wag¬ 
goner, 115 S.W. 1172, 102 Tex. 260. 

Presence or statement of reporter 

(1) Under statute, only methods 
of preparing statement of facts in an 
appeal from district court are the 
question and answer form prepared 
by official court reporter from his 
notes, or statement of facts in nar¬ 
rative form prepared by parties. 
Tex.—Lott v. Scott, Civ.App., 134 S. 

W.2d 795. 

(2) The civil procedure rule pre¬ 
scribing forms and methods of pro¬ 
curing statements of facts, does not 
preclude preparation of such state¬ 
ment without reporter’s transcript of 
evidence heard by trial court, as rule 
authorizes filing of statement made 
up by party or by trial judge if par¬ 
ties fail to agree, independently of 
reporter’s notes of testimony. 

Tex.—Johnson v. Brown, Civ.App., 
218 S.W.2d 317, error refused no 
reversible error. 

(3) The provisions of civil proce¬ 
dure rule, authorizing party to re¬ 
quire reduction of narrative state¬ 
ment of testimony to question and 
answer form and inclusion of addi¬ 
tional material in either narrative 
or question and answer form in 
statement of facts, are inapplicable 
to trial lawfully proceeding without 
reporter and cannot be invoked by 
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remedial . 62 On the other hand, it has been held 
that the good motives of appellant will not excuse 
a violation of the rule , 63 nor may appellee’s counsel 
waive the requirement ; 64 and accordingly the evi¬ 
dence may not be stated in the form of question and 
answer simply to give it emphasis , 65 or, unless the 
statute or rule provides to the contrary , 65 - 5 because 
plaintiff sues in forma pauperis . 66 

Where, contrary to such statute or rule, the evi¬ 
dence is embodied or actually given by question and 
answer, the statement may be stricken from the 
record 67 or the case returned for resettlement . 68 
However, where the exact words of the steno¬ 
graphic report in the form of questions and answers 


more fully present the situation , 69 or where there 
is a certificate by the trial judge showing the neces¬ 
sity of such form , 69 - 5 or where such form is the 
subject of a particular exception, 69iJ1 ° the evidence 
may be so stated. 

It is not necessary to recite at length evidence 
elsewhere embodied in the record, but a reference 
thereto is sufficient ; 70 nor is it necessary that the 
statement be based on the notes of the official court 
stenographer; appellant may make up the state¬ 
ment from his own notes or from any source as 
long as it correctly states the testimony . 71 It has 
also been held that the evidence need not be set out 
in terms; it is sufficient if there is a clear statement 
of its effect . 72 A statement which does not purport 


plaintiff who allowed trial to proceed 
on question of damages recoverable 
after default judgment without evi¬ 
dence being taken down by reporter. 
Tex.—Johnson v. Brown, supra. 

(4) Where appellant had the offi¬ 
cial stenographer prepare a narra¬ 
tive form of a statement of facts 
from the shorthand notes, the re¬ 
porter acted as appellant’s agent, and 
the statement so prepared was a 
statement of facts, independent of 
the transcript of the reporter’s 
notes, permitted by the statute. 

Tex.—Canode v. Sewell, Civ.App., 170 
S.W. 271. 

Purpose of rule 

Primary purpose of rule is to fa¬ 
cilitate work of supreme court and 
expedite decisions on appeal. 

N.C.—Anderson v. Wray Plumbing 
& Heating Co., 76 S.E.2d 458, 238 
N.C. 138. 

Violation not flagrant 

Under the statute requiring the 
statement of facts on appeal to be in 
narrative form, a statement covering 
about thirty pages of the record, and 
containing less than one-half page of 
evidence in the form of questions 
and answers, does not show such 
flagrant violation of the statute and 
rules as to require it to be stricken. 
Tex.—Hornbeck v. Barker, Civ.App., 
192 S.W. 276, error refused. 

In Connecticut 

(1) Under the new rule, as pro¬ 
vided for by Practice Book, § 448, 
the evidence, wherever possible, 
should be stated in narrative form, 
whereas prior to this rule the ques¬ 
tion and answer form was customary 
on particular appeals. 

Conn.—Marciniak v. Wauregan Mills, 
Inc., 93 A.2d 135, 139 Conn. 264. 

(2) Fact that practice rules were 
new and not too familiar to counsel 
was sufficient cause for supreme 
court of errors to consult transcript 
of evidence to ascertain whether ap¬ 
pendix relating to alleged excessive¬ 


ness of damages contained substance 
of all evidence on damages, and 
while this was primarily duty of 
opposing party, court would take 
such step in interest of ending the 
litigation. 

Conn—Marciniak v. Wauregan Mills, 
Inc., supra. 

(3) Likewise, because of the new¬ 
ness of the rules, a defendants’ ap¬ 
pendix, which was partly m narra¬ 
tive form and partly in question and 
answer form, was reasonably ade¬ 
quate in form to present the facts 
relevant to the issue. 

Conn.—Marciniak v. Wauregan Mills, 
Inc., supra. 

62. Tex.—Mitchell v. Gulf, etc., R. 
Co., Civ.App., 127 S.W. 266. 

63. Tex.—Peoples v. Evans, 111 S. 
W. 756, 50 Civ.App. 225. 

64. N.C.—Boggs v. Cullowhee Min., 
etc., Co., 76 SE. 717. 

65. Tex.—Peoples v. Evans, 111 S. 
W. 756, 50 Civ.App. 225. 

65.5 Tex.—Ackerson v. Farm & 
Home Savings & Loan Ass’n of 
Missouri, Civ.App., 71 S.W.2d 381. 
Supersedeas bond 

Statute authorizing filing of narra¬ 
tive statement of facts in cases ap¬ 
pealed without bond is not applica¬ 
ble where appeal is by superredeis 
bond and not by affidavit of inability 
to pay costs. 

Tex.—Davis v. Moore, CivApp., 126 
S.W,2d 1005, rehearing denied 127 
S.W.2d 971. 

66. N.C—Skipper v. Kingsdale 
Lumber Co., 74 S.E. 342, 158 N.C. 
322. 

67. Tex.—Haley v. Lee, Civ.App., 
241 S.W. 567. 

68. N.Y.—Smith v. New York Cent., 
etc., R. Co., 30 Hun 144. 

Effect of defects or omissions in 
making up case or statement gen¬ 
erally see infra § 1108. 
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69. S.C.—Twiggs v. Williams, 82 S. 
E. 676, 98 SC. 431. 

4 C.J. p 339 note 9. 

Form held not improper 

(1) An order settling a case for 
appeal which required appellant to 
print the testimony in question and 
answer form is not error as against 
an objection that appellant should 
not have been required to print the 
testimony, other than excerpts from 
certain witnesses, because the ex¬ 
ceptions raised no irsue of fact. 

S.C.—Salley v. Western Mut. Fire 

Ins. Co., 181 SE. 74, 177 S.C 16S. 

(2) So, questions and answers em¬ 
bodied in the statement of facts in 
explanation of certain bills of excep¬ 
tion are not objectionab’e. 

Tex.—Indemnity Ins. Co. of North 
America v. Campbell, Civ.App., 19 
SW.2d 622. 

69.5 Tex.—Ex parte Reed, 105 S.W. 

2d 253, 132 Tex.Cr. 464. 

39.10 N.C.—Whiteside v. Ralston 

Purina Co., 89 S.E.2d 159, 242 N.C. 
591. 

70. Cal.—Darst v. Rush, 14 C. 81. 
Mont.—Rehberg v. Greiser, 62 P. 820, 

63 P. 41, 24 Mont. 487. 

N.C.—Wood v. Siuthe-n R. Co., 24 
SE. 704, 118 N.C. 1056. 

Wash.—O’Neile v. Ternes, 73 P. 602, 
32 Wash. 528. 

Wis.—Karasich v. Hasbrouck, 28 
Wis. 569. 

4 C.J. p 339 note 10. 

71. Wash.—Mattocks v. Gibbons, 
162 P. 19, 94 Wash. 44. 

72. Ill.—Brackensick v. Chicago 
Motor Coach Co., 123 N.E.2d 350, 
4 Ill.App.2d 84. 

N.Y.—Hubbard v. Chapman, 51 N.Y. 
S. 207, 28 App.Div. 577, 27 NY. 
Civ.Proc. 312, 5 N.Y.Ann.Cas. 219. 
4 C.J. p 340 note 11. 

Unnecessary words should not be 
inserted into the statement of facts, 
by the court’s stenographer. 

Tex.—Vogt v. Guidry, Civ.App., 220 
S.W. 343, error refused. 
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to give the testimony either by question and answer 
or in narrative form but merely states the con¬ 
clusion of counsel as to the force and effect of the 
testimony as a whole is, however, insufficient . 73 

In the absence of statutory authority to the con¬ 
trary , 73 ' 5 any narrative statement of the evidence, 
although prepared by the court reporter, is not a 
legal statement of facts until it has been agreed to 
by the parties and approved by the trial judge . 74 

Making the record. Where a party appeals from 
an order in proceedings in which the evidence was 
not taken by the court reporter, he is entitled, on the 
hearing of a motion to make the record, to have a 
record of the evidence previously produced, but 
not to retry the issue by new evidence . 75 

Use of maps and photographs . Where maps or 
photographs were used in connection with the tes¬ 
timony of some witnesses, the statement should 
make such testimom* intelligible to the appellate 
court instead, for example, of merely showing that 
the witnesses pointed to certain places on the map, 
particularly where it is impossible to produce the 
map on appeal, as where it was drawn on the floor 
in front of the jury . 76 


f. Ultimate Facts 

The ultimate facts should be stated where only ques¬ 
tions of law are involved. 

Where only questions of law are involved, and 
no question arises as to the rulings of the court in 
admitting and excluding evidence, or as to the 
sufficiency of the evidence, the ultimate facts proved 
or found should alone be stated, the evidence by 
which such facts were proved being omitted . 77 In 
the absence of such a statement of the ultimate 
facts, when required, a recital of testimony or evi¬ 
dentiary facts presents no question for review . 78 

§ 922. -Incorporating Matters of Rec¬ 

ord, Exhibits, and Other Documents 

Matters of record, exhibits, and other documents es¬ 
sential to determine the controversy should be incorporat¬ 
ed into the case or statement. 

Matters of record, exhibits, and other documents 
material and necessary to a proper determination 
of the controversy should be inserted in the case 
or statement on appeal, or made a part thereof, by 
intelligible and definite reference . 79 Documents 
which are not material to the question to be re¬ 
viewed 79 -' 5 or matter which is not a part of the 


73. Wash.—Morgan v. Chittenden 
Land Co., 159 P. 129, 92 Wash. 364. 

73.5 Conn.—Marciniak v. Wauregan 
Mills, Inc., 93 A.2d 135, 139 Conn. 
264. 

74. Tex.—Thomas v. Timlin, Civ. 
App., 26 S.W.2d 10SS. 

75. Kan.—Parsons Building & Loan 
Ass’n v. Dennis, 5 P.2d 1098, 134 
Kan. 186. 

76. Tex.—Missouri, K. & T. Ry. Co. 
of Texas v. Thayer, Civ.App., 178 
S.W. 9SS. 

77. N.J.—Van Vechten v. McGuire, 
58 A. 331, 70 N.J.Law 657. 

4 C.J. p 340 note 12. 

78. U.S.—Gonzales v. Buist, Puerto 
Rico, 32 S.Ct. 463, 224 U.S. 126, 
131, 56 LJEd. 693. 

4 C.J. p 340 note 13. 

79. Cal.—Keating v. Basich Bros. 
Const. Co, 150 P.2d 481, reheard 
151 P.2d 892, 66 C.A.2d 258. 

Me.—Giberson v. Tork County Mut. 
Fire Ins. Co., 142 A. 481, 127 Me. 
182. 

Mich.—-New Tork Life Ins. Co. v. 
Modzelewski, 249 N.W. 861, 264 
Mich. 313. 

N.J.—Fitzpatrick v. Merchants & 
Manufacturers Fire Ins. Co., 5 A. 
2d 771, 122 N.J.Law 468. 

N.Y.—In re Johnson’s Will, 15 N.T. 

S.2d 337, 257 App.Div. 750. 

Tex.—McFadden v. McFadden, Civ. 
App., 213 S.W.2d 71, mandamus 
overruled—Kmcheon v. Edwards, 
Civ.App., 183 S.W. 92. 


Wash.—Chaffee v. Chaffee, 145 P.2d 
244, 19 Wash.2d 607—O’Donnell v. 
McCool, 142 P. 1135, 81 Wash. 452. 
4 C.J. p 340 note 17. 

Mere recitals insufficient 

Where a case-made contains only 
recitals as to the record of the trial 
court, it is a nullity, and brings up 
nothing for review. 

Okl.—Vacuum Oil Co. v. Blanchard 
Motor Co., 244 P. 777, 114 Okl. 130. 
Photographs 

Where photographs are in evi¬ 
dence, they should be brought up by 
the record on appeal. 

Tex.—Missouri K. & T. Ry. Co. of 
Texas v. Thayer, Civ.App., 178 S. 
W. 988. 

Recording of orders 

RevL.1910, § 5317, requiring or¬ 
ders made out of court to be forth¬ 
with entered on the journal, is direc¬ 
tory, and compliance therewith not 
being essential to the validity of the 
orders, the case-made need not show 
affirmatively the recording thereof. 
Okl.—Mutual Life Ins. Co. of New 
York v. Buford, 160 P. 928, 930, 61 
Okl. 158—-St. Louis & S. F. R. Co. 
v. Taliaferro, 160 P. 610, 58 Okl. 
585. 

Extension of time 

(1) “A recital in the case-made 
that upon the overruling of the de¬ 
fendant’s motion for new trial he ex¬ 
cepted to the court's action and gave 
notice of appeal, and was allowed 
60 days to make a case-made, and 
10 days for the suggestion of amend- 

sso 


ments thereto, and 5 days to sign 
and settle, is a sufficient showing of 
an extension of time by the court to 
make and serve, sign, and settle the 
case-made.’' 

Okl.—Holmberg v. Will, 152 P. 357, 
49 Okl. 138. 

(2) “A recital in the case-made of 
due extension of time and of the fil¬ 
ing of such orders, together with the 
orders themselves, signed and filed, 
although one of such orders does not 
show the date of filing, is a substan¬ 
tial compliance with the law.” 

Okl.—Champion v. Oklahoma City 
Land & Development Co., 156 P. 
342, 61 Okl. 133. 

leaving place for exhibits 

Motion before appellate division to 
require respondent to turn over to 
appellants exhibits for identification 
for purpose of including exhibits m 
records was denied, since appellants 
should propose case for settlement, 
leaving place for exhibits, and on 
case being settled as proposed, if 
respondent refused to produce exhib¬ 
its, special term would require him 
to do so. 

N.Y.—Vatner v. Mackey, 290 N.Y.S. 
470, 248 App.Div. 458. 

79.5 N.Y.—Grombach Productions 
v. Waring, 37 N.Y.S.2d 668, re¬ 
versed on other grounds 42 N.Y.S. 
2d 921, 266 App.Div. 772. 

Consent by opposing party 
Under civil practice rule, the court 
was empowered to select for print¬ 
ing only such papers or parts of 
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record 79 - 10 should not be included. 

Where a statement of facts properly calling for 
material documents and directing their insertion 
does not contain them, it is so far defective that 
the court can neither take notice of such documents 
nor pass on the questions dependent on them ; 50 
in such case the court below may refuse to settle 
and sign . 81 Documents not referred to in the case 
or statement or made a part thereof will not be no¬ 
ticed on appeal ; 82 but it is not necessary to embody 
in the statement on appeal documents not put in 
evidence , 83 and it is improper to do so , 84 although 
it has been held that the appellate court is not re¬ 
quired to permit withdrawal thereof on a bare 
statement of the facts . 85 


Instruments of writing should not be set out in 
full, unless the instrument is to be construed: and, 
even then, only so much of it as is necessary to a 
proper construction should appear. Ordinarily it 
is sufficient to state the substance or legal effect of 
such instruments, but, if special consideration of 
any part is desired, such part should be set out in 
full, and the substance of the remainder stated ; 86 
but such reasonable description of documentary evi¬ 
dence as will identify it must appear in the case or 
statement . 87 Where a document marked in evi¬ 
dence or for identification is to be considered by 
the court as part of the case or statement, it should 
be reproduced in full . 87 - 5 

Record of other proceedings . The record in one 


papers submitted to, and considered 
by, court as it considered material 
and necessary, notwithstanding re¬ 
spondent’s consent that appellant 
print whatever papers appellant 
deemed proper. 

N.Y.—In re Bond & Mortgage Guar¬ 
antee Co., 25 N.Y.S.2d 836, 261 App. 
Div. 963. 

79.10 N.J.—David MacGregor Co. v. 
Breibart, 33 A.2d 605, 130 N.J.Law 
428. 

S.C.—Cummings v. Tweed, 10 S.E.2d 
322, 195 S.C. 173. 

80. Tex.—National Bank of Com¬ 
merce v. Kenney, 83 S.W. 368, 98 
Tex. 293. 

4 C.J. p 341 note 18. 

Certification after approval 

Exhibits certified by the clerk 
where presented for incorporation, 
after the service of the statement 
of the case on appellee and its ap¬ 
proval, could not be considered as a 
part of the record proper. 

N.C.—Carter v. Bryant, 155 S.E. 602, 
199 N.C. 704. 

81. Minn.—State v. Otis, 74 N.W. 
283, 71 Minn. 511. 

82. Minn.—Sheffield King Milling 
Co. v. Chicago Great Western R. 
Co., 210 N.W. 282, 168 Minn. 402 
—Doty v. Struble, 168 N.W. 551, 
140 Minn. 478. 

Tex.—Davis v. First Nat. Bank of 
Waco, 161 S.W.2d 467, 139 Tex. 
36, 144 A.L.R. 1. 

Wash.—Swenland v. Gregory, 204 P. 
597, 118 Wash. 640—Congdon v. 
Aumiller, 140 P. 912, 79 Wash. 616. 
4 C J. p 341 note 20. 

Reference alone insufficient 

Under Remington & B.Code §§ 
390, 395, affidavits are not properly 
in the record, although the state¬ 
ment of facts referred to them and 
stated that they were made a. part 
thereof, where neither they nor cop¬ 
ies thereof were contained therein 
or attached thereto. 

4A C.J.S.—56 


Wash—Thurman v. Kildall, 141 P. 
691, 80 Wash. 283. 

Stipulation 

In an action for nondelivery of a 
telegram, the company cannot on 
appeal question its liability on the 
ground of a stipulation limiting lia¬ 
bility for an unrepeated message, 
where such provision did not appear 
in the statement of facts. 

Tex—Western Union Telegraph Co. 
v. Bailey, Civ.App., 184 S.W. 519, 
error refused 196 S.W. 516, 108 
Tex. 427. 

Purported agreement to include 

Documents following the state¬ 
ment of facts preceded by an agree¬ 
ment that they should be considered 
as part of the statement of facts 
cannot be considered, where the 
agreement was not signed by one of 
the parties or any one for it, al¬ 
though it was approved by the trial 
judge. 

Tex —Texas Cent. R. Co. v. Hoffman, 
Civ.App., 193 S.W. 1140. 

83. Nev.—Albion Cons. Min. Co. v. 
Richmond Min. Co., 8 P. 480, 19 
Nev. 225. 

4 C.J. p 341 note 21. 

84. Tex.—Branham v. Cooper Auto 
Service, Civ.App., 81 S.W.2d 1041. j 

Contract considered by court 
A contract pleaded by defendant 
as a defense, but not introduced in 
evidence, was improperly incorporat¬ 
ed in the statement of fact, although 
the trial judge did so on the ground 
that he had read the contract and 
considered it in reaching a judgment. 
Tex.—Branham v. Cooper Auto Serv¬ 
ice, supra. 

better written to judge 

Printing in state of case a letter 
which appellant’s attorney allegedly 
had written to trial judge before he 
determined motion to strike was im¬ 
proper, such letter having no place 
in record. 

N.J.—Savoy Building <& Loan Ass’n 
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v. Trucillo, 187 A. 759, 14 N.J.Misc. 
847. 

85. Okl.—In re Bacon’s Estate, 154 
P. 512, 49 Okl. 785. 

Private letter 

The bare statement that a letter 
suggesting and the trial judge’s re¬ 
sponse refusing amendments to the 
case-made were attached to the case- 
made without authority of law or 
consent of defendant in error, and 
constituted private letters not filed 
below, is not sufficient to require the 
supreme court to permit withdrawal 
thereof. 

Okl.—In re Bacon's Estate, supra. 

86. Tex.—Continental Supply Co. v. 
Forrest E. Gilmore Co. of Texas, 
Civ.App , 55 S.W.2d 622—Hornbeck 
v. Barker, Civ.App, 192 S.W. 276, 
error refused. 

4 C.J. p 341 note 22. 

Bulky exhibits 

(1) Where an exhibit is too bulky 
to be incorporated in the case-made, 
and the case-made contains a descrip¬ 
tion sufficient to enable the review¬ 
ing court to determine its eviden¬ 
tiary value, it will not be held that 
the case-made does not contain all 
the evidence. 

Okl.—Pahlka v. Chicago, R. I. & P. 
Ry. Co., 161 P. 544, 62 Okl. 223. 

(2) Such an exhibit, although not 
attached to the statement of facts, 
will be considered, where there is a 
certificate attached making reference 
to the page of the statement of facts 
wherein is contained the record of 
its admission in evidence. 

Wash.—Johnson v. Goodenough, 175 
P. 306, 103 Wash. G25. 

87. Tex.—Runck v. Timon, 105 S.W. 
224, 47 Tex.Civ.App. 435—Colorado, 
etc., R. Co. v. Hamm, 103 S.W. 
1125, 47 Tex.Civ.App. 196. 

4 C.J. p 341 note 23. 

87.5 N.J.—Crothers v. Caroselli, 16 
A. 2d 341, 125 N.J.Law 403, af¬ 

firmed 20 A.2d 77, 126 N.J.Law 
590. 
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proceeding cannot be made a part of the case-made 
in another appeal by mere reference thereto, but 
must be actually incorporated therein . 58 

Originals or copies. The original exhibits should 
not be in the statement of facts without any order 
authorizing their appearance there, and without 
such order they will not be considered other than as 
statements therefrom are agreed on in the briefs. 
Only where it is impractical to make copies thereof 
should the original exhibits be sent up on appeal and 
then they should be inclosed in a sealed container 
and the container attached in some secure manner to 
the statement of facts . 89 However, this rule does 
not dispense with the necessity of including such 
documents in the statement, especially when they 
are capable of exact reproduction . 89 - 5 

Where sufficient reason is shown, a certified copy 
of an original exhibit may be used in making up 
the case or statement on appeal . 89 - 10 Also, photo¬ 
static copies may be used when it is shown that the 


original document or instrument could not be 
copied in the statement or that it was impossible 
to send such original up for inspection ; 89 - 15 but, 
photostats which are difficult to read must be other¬ 
wise copied in the statement . 89 - 20 

§ 923. - Other Matters 

a. Proof of venue 

b. Jurisdictional facts 

c. Pleadings, motions, orders, etc. 

d. Findings of fact and conclusions of 

law 

e. Showing disagreement of parties 

f. Request for settlement and allowance 

a. Proof of Venue 

Proof of venue should be embodied in the statement. 

Proof of venue, if made at the trial, should be 
embodied in the statement of facts on appeal 90 and 
no presumption can be indulged to supply want of 
it . 91 


88. Kan.—Hartwell v. Concordia 
First Nat. Bank, 44 P. 1053—Clark 
v. B ake, 44 P. 682—Parkhurst v. 
Clyde First Nat. Bank, 39 P. 1027, 
55 Kan. 100. 

4 C.J. p 341 note 24. 

Exhibits in another action 

Exhibits attached to a petition in 
another action received in evidence 
need not appear in the transcript of 
the evidence, but, under Code Civ. 
Proc. § 575 (Gen.St [1909] § 6170) it 
is sufficient that they are among the 
files of the case at the time of the 
trial; but they have no probative 
force in the absence of evidence of 
their correctness. 

Kan.—Chambers v. Land Credit 
Trust Co., 142 P. 248, 92 Kan. 1032. 

89. Tex.—McFadden v. McFadden, 
Civ.App., 213 S.W.2d 71, mandamus 
overruled—Panhandle & S. F. R. 
Co. v. Ross, Civ.App., 80 S.W.2d 
427. 

Incorporating original documents in 
transcript or return see infra § 
1042. 

Identification as originals 

Fact that original documentary 
evidence be identified in the stenog¬ 
rapher's report is a condition preced¬ 
ent to the right to have the docu¬ 
ments considered by the appellate 
court as a part of the statement of 
facts. 

Tex.—Blanton v. Garrett, Civ.App., 
124 S.W.2d 451, certified questions 
answered 129 S.W.2d 623, 133 Tex. 
399—Campbell v. Chapman, Civ. 
App., 43 S.W.2d 315. 

Reason for mle 

“This case is typical of our rea¬ 
sons. These bills of lading printed 


on both sides are pasted onto a sheet 
in the statement. They are difficult 
to get to, and the portion of the ex¬ 
hibit which is pasted to the sheet 
is forever lost. Exhibits, when sent 
up in the original form, should be 
inclosed in a sealed container, and 
the container attached in some se¬ 
cure manner to the statement of 
facts. The exhibits may be needed 
again, and reporters are responsible 
for them when they are received in 
evidence, a responsibility which is 
violated when they are mutilated or 
are carelessly and unnecessarily 
bandied about in the hands and of¬ 
fices of those to whom their safety 
is not committed by law.” 

Tex.—Panhandle & S. F. R. Co. v. 

Ross, Civ.App., 80 S.W.2d 427, 429. 
Sufficient compliance 

The stenographer’s inclusion in 
statement of facts of printed forms 
of documents received in evidence 
was sufficient compliance with stat¬ 
ute requiring original documentary 
evidence to be transcribed by stenog¬ 
rapher into stenographer’s reports, 
where forms were certified by court 
as exact copies of documents. 

Tex.—Gulf Production Co. v. Kishi, 
Civ.App., 105 S.W.2d 733, error re¬ 
fused. 

89.5 Tex.—McFadden v. McFadden, 
Civ.App., 213 S.W.2d 71, mandamus 
overruled—Continental Supply Co. 
v. Forrest E. Gilmore Co. of Tex¬ 
as, Civ.App., 55 S.W.2d 622, 631. 

89.10 Cal.—Wold v. Luigi Consen- 
tino & Sons, 235 P.2d 217, 106 C. 
A.2d 467. 

Discretion of trial court 

The matter of forwarding copies 
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on the appeal in lieu of the original 
exhibits is within the discretion of 
the trial court, although the statute 
authorizing the substitution of cop¬ 
ies, was expressly repealed. The 
law contemplates that the original 
exhibits used shall be certified and 
accompany the appeal record, in the 
absence of some good reason for 
their retention in the trial court, but 
it will be assumed that such a rea¬ 
son exists where exhibits have been 
so retained. 

N.D.—Weist v. Farmers' State Bank 
of Bentley, 153 N.W. 283, 30 N.D. 
548. 

Original lost or mislaid 

Where the original deposition had 
been lost or mislaid by the clerk, the 
presiding justice could authorize the 
use by the printer of a copy in mak¬ 
ing up the case. 

Me.—Clark v. Stetson, 93 A. 741, 113 
Me. 276. 

89.15 Tex.—Atkinson v. Dailey, Civ. 
App., 238 S.W.2d 584—Continental 
Fire & Cas. Ins. Corp. v. Whitlock, 
Civ.App., 210 S.W.2d 261—Higgins 
v. Robertson, Civ.App., 210 S.W.2d 
250, error refused no reversible er¬ 
ror. 

89.20 Tex.—Hodges v. Leach, Civ. 
App., 214 S.W.2d 837. 

90. Tex.—Jack v. State, 3 Tex.App. 
72—Huggins v. State, 2 Tex.App. 
421—Higbee v. State, 2 Tex.App. 
407. 

4 C.J. p 340 note 14. 

1 91. Tex.—Jack v. State, 3 Tex.App. 
72. 
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b. Jurisdictional Facts 
The case must set forth jurisdictional facts. 

The case must also set forth jurisdictional facts, 
or it will not be considered on appeal . 92 Thus, in 
those jurisdictions in which errors are not review- 
able unless brought to the attention of the trial 
court by a motion for a new trial and acted on, 
such motion and the ruling thereon must, if not pre¬ 
served by bill of exceptions, be incorporated in a 


APPEAL & ERROR § 923 

case-made . 93 

c. Pleadings, Motions, Orders, Etc. 

The relevant proceedings in the court below must be 
included. 

The case-made must contain the pleadings , 94 the 
rulings complained of , 95 the judgment or final order 
appealed from , 96 and the relevant proceedings in the 
court below , 97 or at least the substance thereof ; 98 


92. Nev.—Kirman v. Johnson, 93 P. 
500, 96 P. 1057, 30 Nev. 146. 

Okl.—Washita County v. Burrow, 57 
P. 162, 8 Okl. 212. 

4 C.J. p 340 note 16. 

Time of filing papers 

The state of the case did not con¬ 
form to the rules of the court of 
errors and appeals, where the time 
of filing the several papers did not 
appear. 

N.J.—Brown v. Allied Plumbing & 
Heating Co., 33 A.2d 813, 130 N.J. 
Law 487. 

93. Okl.—Canadian River R. Ca. v. 
Wichita Falls & N. W. Ry. Co., 163 
P. 275, 63 Okl. 134. 

4 C.J. p 340 note 16 [a]. 

Case-made held sufficient 

“A motion to dismiss an appeal, 
on the ground the case-made does 
not show any final order of the trial 
court overruling plaintiff in error’s 
motion for a new trial, will be de¬ 
nied, where the case-made contains 
a copy of the original judgment of 
the court and a copy of the motion 
for new trial, and a recital that the 
motion was overruled by the court 
and the action of the court excepted 
to.” 

Okl.—Holmberg v. Will, 152 P. 357, 
49 Okl. 138. 

94. Kan.—Home Ins. Co. v. Wood, 
28 P. 167, 47 Kan. 521—Smith v. 
Moore, 21 Kan. 161. 

Chain v. Brooks, 57 P. 1056, 9 
Kan.App. 123. 

4 C.J. p 342 note 26. 

Original pleadings 

The official referee should include 
in proposed case on defendant’s ap¬ 
peal from a final judgment, the orig¬ 
inal summons and complaint, where 
the appeal involved an attack on an 
order allowing an amended com¬ 
plaint. 

N.T.—Johnson v. International Har¬ 
vester Co. of America, 260 N.T.S. 
855, 236 App.Div. 618. 

Plea of res judicata 
Where plea of res judicata was 
neither put in issue m the pleadings 
nor introduced in evidence and at¬ 
tempt to include plea as new mat¬ 
ter in amended affidavit of defense 
was stricken, plea of res judicata did 
not constitute part of case under 
practice act. 


Pa.—Walter v. Baldwin, 193 A. 146, 
126 Pa.Super. 589. 

95. Kan.—Smith v. Moore, 21 Kan. 
161. 

S.C.—All v. Hiers, 38 S.E. 157, 59 S. 
C. 557. 

“The complaint, the motion to dis¬ 
miss the ruling thereon, and the ex¬ 
ception is all that is required on 
the question of the sufficiency of the 
pleading.” 

N.T,—Moran v. Rainbow Appliance 
Corporation, 233 N.T.S. 522, 528, 
225 App.Div. 587. 

96. Okl.—Custer County v. Moon, 57 
P. 161, 8 Okl. 205. 

4 C.J. p 342 note 28. 

Copy of judgment record 

On appeal from district court, 
state of case to be submitted must 
contain a copy of the judgment rec¬ 
ord, an essential part of which is a 
copy of the plaintiff’s state of de¬ 
mand. 

N.J.—F. Bowden Co. v. Deuschle, 23 
A.2d 395, 127 N.J.Law 464—Loi- 
zeaux Builders Supply Co. v. Deu¬ 
schle, 23 A.2d 255, 127 N.J.Law 
465. 

Question presented by order desig¬ 
nated 

Trust beneficiaries were not pre¬ 
cluded from questioning validity of 
judgment, ordering sale of trust 
property to assignee of trustee’s 
note, secured by mortgage thereon, 
for amount of taxes paid by as¬ 
signee, because their statement of 
appeal named only order confirming 
sale as judgment appealed from, 
where such order overruled appel¬ 
lant’s exceptions to sale, chief one 
of which was that court erred in 
ordering sale. 

Ky.—Cooke’s Guardian v. Hazel, 102 
S.W.2d 1006, 267 Ky. 586. 

97. Kan.—Cham v. Brooks, 57 P. 
1056, 9 Kan.App. 123. 

N.T.—Boylan v. Southern Pac. Co., 1 
N.T.S.2d 709, 253 App.Div. 195. 

Eisenberg v. Lowe’s Theatre & 
Realty Corp., 95 N.T.S.2d 648, af¬ 
firmed 94 N.T.S.2d 915, 276 App. 
Div. 925, reargument and appeal 
denied 95 N.T.S.2d 914, 276 App. 
Div. 1021—Grombach Productions 
v. Waring, 37 N.T.S.2d 668, re¬ 
versed on other grounds 42 N.T.S. 
2d 921, 266 App.Div. 772. 
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Determination of issue 

The determination of an issue pre¬ 
sented by a plea of privilege is a 
part of the “trial” referred to in the 
statute directing the preparation of 
a statement of facts given in evi¬ 
dence at trial. 

Tex.—Coal son v. Holmes, 240 S.W. 
896, 111 Tex. 502. 

Memorandum of reasons for decision 

(1) The rule providing that if the 
judge of the superior court has filed 
a written memorandum giving his 
reasons for decision, the memoran¬ 
dum shall be included in the state¬ 
ment of facts, was adopted for as¬ 
sistance and convenience of supreme 
court and is not mandatory. 

Wash.—Johnson v. Washington 
Trust Co., 204 P.2d 505, 33 Wash. 
2d 84. 

(2) A memorandum decision of 
trial court not included in the state¬ 
ment of facts will not be considered 
on appeal, even though it appears in 
the transcript. 

Wash.—Forbus v. Knight, 163 P.2d 
822, 24 Wash. 2d 297—Nagle v. 

Powell, 105 P.2d 1, 5 Wash.2d 215. 
Opinions 

The inclusion of opinions in the 
“case” on appeal to the court of ap¬ 
peals is governed by its rules, and is 
to be enforced by a motion in that 
court, and not in the appellate divi¬ 
sion. 

NT.—Conway v. Farish-Stafford Co., 
157 N.T.S. 597, 171 App.Div. 669, 
affirmed 119 N.E. 1036, 222 NT. 
695. 

93. Kan.—Smith v. Moore, 21 Kan. 
161. 

Chain v. Brooks, 57 P. 1056, 9 
Kan.App. 123. 

S.C.—Robbins v. Dinkins, 35 S.E.2d 
697, 207 S.C. 308. 

Bare statement sufficient 

The court in settling the case did 
not err in permitting only a bare 
statement that the judge presiding 
at the first trial granted a new trial 
for inadequacy of the damages in¬ 
stead of permitting the order to be 
set out in full. 

S.C.—Rouk v. Virginia-Carolina 
Chemical Co., 95 S.E. 79, 108 S.C. 
397. 

Printing petition or pleadings in full 
(1) Under statutes or rules re- 
| quiring that the statement on appeal 
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but pleading? preliminary to those on which the 
judgment was rendered need not be included . 09 

The summation of a party's attorney not objected 
to at the trial should not be included where the sum¬ 
mation of the other’s attorney was not taken . 1 
Where it is necessary for an understanding of the 
issues, it is proper to insert on the settlement of a 
case in an action on contract an historical statement 
of part of the procedure in the trial of a previous 
action for tort . 2 In some jurisdictions recitals of 
pleadings, or any matters embodied in the record 
proper , 3 or an unsolicited oral opinion of the court , 4 
should not be included in the statement of facts or 
case-made. 

Orders granting or denying motions. On appeals 
from orders denying motions the case-made or 
statement of facts should not only show that the 
motion was duly made, but should contain the order 
denying the motion , 5 and the affidavits used on the 
hearing of the motion . 6 On the other hand, it has 
been held that the case or statement should not 
include an order denying a motion , 6 ' 5 or motion 
papers on a supplemental order , 6 - 10 where no ex¬ 
ceptions were made as to such orders. 


4A C.J.S. 

d. Findings of Fact and Conclusions of Law 

The findings of fact, conclusions, and exceptions there¬ 
to are necessary parts of the case-made. 

A case-made must contain the findings of fact, 
the conclusions of law thereon, and the exceptions 
thereto . 7 

e. Showing Disagreement of Parties 

The disagreement necessitating the making of a state¬ 
ment by the judge need not be set out. 

Where a judge is required to make a statement of 
fact, in case of a disagreement of the parties, the 
fact of such disagreement need not be set out in his 
statement, but will be presumed . 8 

f. Request for Settlement and Allowance 

A necessary request for settlement and its allowance 
may be inserted in the proposed statement. 

A party may, where such request is necessary 
to the validity of the statement, insert in the pro¬ 
posed statement of a case a request for its settle¬ 
ment and allowance . 9 

§ 924. - Case Settled by Referee 

A case settled by a referee should contain only the 
evidence, findings, and exceptions allowed by him. 


shall contain a clear and concise 
statement of the case without ref¬ 
erence to issues of law or repetition 
of testimony of witnesses, there is 
no reason for printing the petition in 
full in the statement. 

Mo.—Malone v. Kansas City Rys. 
Co., App., 232 S.W. 782. 

(2) Plaintiff's exceptions to order 
settling case for appeal on the 
ground that the pleadings were not 
ordered printed in full were sustain¬ 
ed only in so far as the condensed 
statement should include a specified 
allegation. 

S.C.—Powell v. A. K. Brown Motor 
Co., 20 S.E.2d 636, 200 S.C. 75. 

99. Okl.—Boland v. Boland, 43 P.2d 
79, 171 Okl. 437. 

1. N.Y.—Putnam v. Syracuse News¬ 
papers, 274 N.Y.S. 360, 152 Misc. 
592. 

Alleged improper argument 

In an action against a newspaper 
for libel involving a policeman’s dis¬ 
charge, the summation of plaintiff’s 
counsel, not objected to on the trial, 
emphasizing the minutes of a village 
meeting dealing with the reasons for 
plaintiff's discharge, which minutes 
were received in evidence only as 
bearing on the question of the sourc¬ 
es of the information available to 
the reporter, could not be printed in 
the case on appeal where the sum¬ 
mation of defendant's counsel was 
not taken. 


N.Y.—Putnam v. Syracuse Newspa- 
ers, supra. 

2. S.C.—Cline v. Southern Ry. Co., 
96 S.E. 532, 110 S.C. 534. 

3. Tex.—Sloan v. Dahl, Civ.App., 27 
S.W.2d 284. 

4 C.J. p 342 note 31. 

Certification of record 

Certification of the pleadings, find¬ 
ings, motion for new trial, and or¬ 
der denying such motion does not 
make settled case; they are part of 
the record without certification. 
Minn.—Rea v. Kelley, 235 N.W. 910, 
183 Minn. 194. 

4. Okl.—Smart v. Billings, 35 P.2d 
923, 169 Okl. 26. 

5. N.Y.—Coakley v. Mahar, 36 Hun 
157. 

Okl.—Price v. Payne, 61 P.2d 663, 178 
Okl. 21. 

4 C.J. p 342 note 32. 

6. N.Y.—Gallaudet v. Steinmetz, 45 
N.Y.Super. 239—Gregg v. Howe, 37 
N.Y.Super. 420. 

Cowen v. Arnold, 11 N.Y.S. 95. 
Wash.—Clay v. Selah Valley Irr. Co., 
45 P. 141, 14 Wash. 543. 

4 C.J. p 342 note 33. 

6.5 S.C.—Lawter v. "War Emergency 
Co-op. Ass’n, 49 S.E.2d 227, 213 S. 
C. 286. 

6.10 S.C.—Rothrock v. Oakman, 10 
S.E.2d 345, 195 S.C. 123. 

7. Mich.—Tuxbury v, French, 39 
Mich. 190. 


N.Y.—Leland v. Cameron, 31 N.Y. 115 
—Essex County Bank v. Russell, 
29 N.Y. 673—Westcott v. Thomp¬ 
son, 16 N.Y. 613—Otis v. Spencer, 
16 N.Y. 610, 6 Abb.Pr. 127, 15 How. 
Pr. 425. 

In re Peck. 14 N.Y.S. 899, 21 N. 
Y.Civ.Proc. 85. 

In re Falls, 10 N.Y.S. 41—Gam¬ 
ble v. Queens County Water Co., 
4 N.Y.S. 955. 

Hunt v. Bloomer, 12 How.Pr. 
567—Deming v. Post, 1 Code Rep. 
121 . 

N.C.—McNeill v. Chadbourn, 79 N.C. 
149. 

4 C.J. p 342 note 34. 

Paper marked “opinion” 

Fact that caption of paper printed 
in state of case and only marked 
“opinion" contained the phrase 
“Finding of Fact" showed intention 
of trial court to comply with rule 
requiring finding of facts in issue 
in trials without a jury and it would 
be so dealt with. 

N.J.—Braverman v. Braverman, 58 
A.2d 222, 137 N.J.Law 66. 

8. La.—Bachemain v. His Creditors, 
2 La. 346. 

McMicken v. Riley, 7 Mart., N.S., 
393—Gayoso de Lemos v. Garcia, 
1 Mart., N.S., 324. 

4 C.J. p 343 note 35. 

9. Cal.—Richardson v. Eureka, 31 P. 
458, 96 C. 443. 

4 C.J. p 343 note 36. 
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Where an action has been tried by a referee, noth¬ 
ing should be contained in the case on appeal except 
such evidence, findings, and exceptions as are ex¬ 
pressly allowed by him . 10 The report of a referee j 
made and filed in the cause may be certified to the i 
supreme court without being incorporated into the 
statement of facts . 11 

§ 925. Form and Arrangement 

The case op statement must be substantially in the 
form required by statute or rule. 

Both as to form and arrangement, a case-made or 
statement on appeal should comply with the require¬ 
ments laid down by statute or by rule of court ; 12 
and if not prepared in the manner prescribed, it will 
not be considered . 13 A substantial compliance with 
the requirements of the statute, however, is suffi¬ 
cient , 14 and the rules of practice for making a case 
will be liberally construed . 15 Statutes regulating 
the preparation of statements of facts have been 
deemed directory, and rights are not always lost by 
failing to follow them . 16 


APPEAL & ERROR §§ 924-925 

The essential requirement is a plain and concise 
account of so much of the proceedings below as is 
necessary to present the question intended to be 
| raised, arranged, and stated so as to save the time 
i and labor of the appellate court, and to facilitate 
its determination of such questions . 17 Accordingly 
the case should be accurate and correct in state¬ 
ment, and typographical and other errors should 
be corrected before it is filed in the appellate 
court . 18 The statement of facts should have not 
only the style of the case, but also the nature of the 
paper written on the cover , 19 but the character of a 
proper statement is not destroyed as such by the 
mere fact that it was inadvertently designated as a 
“bill of exceptions .” 20 

As a general rule, all matters should be inserted 
in their order of occurrence, and prior to the cer¬ 
tificate and signature of the judge ; 21 nothing which 
follows the signature of the judge who settles the 
case is part of the case on appeal , 22 unless especial¬ 
ly included in the approval of the judge . 23 


10. N.Y.—Hassler v. Turnbull, 10 N. 
Y.Civ.Proc. 240. 

Leffier v. Field, 33 How.Pr. 385. 
N.C.—Foushee v. Beckwith, 25 S.E. 

866, 119 N.C. 178. 

4 C.J. p 343 note 37. 

11. Wash.—Healy v. Seward, 31 P. 
874, 5 Wash. 319. 

4 C.J. p 343 note 38. 

12. Ill.—See Frankenstein v. Web¬ 
er, 188 Ill.App. 573. 

Mo.—Farm Mortgage & Loan Co. v. 

Schubert, App., 271 S.W. 873. 

4 C.J. p 343 note 39. 

Designations and counter designa¬ 
tions 

Where record is prepared by means 
of designations and counter designa¬ 
tions of portions of transcript of 
evidence, and of condensations of 
other portions, record should show 
names of witnesses, by what party 
they were called, and whether evi¬ 
dence was given on direct or cross- 
examination and designated portions 
of transcript should as far as prac¬ 
ticable be printed in consecutive or¬ 
der as evidence was given in court, 
so as to avoid fragmentation of rec¬ 
ord. 

Mass.—City of Everett v. Capitol 
Motor Transp. Co., 114 N.E.2d 547, 
330 Mass. 417—Cohen v. Santoian- 
ni, 112 N.E.2d 267, 330 Mass. 187. 

13. Ariz.—Ensign v. Koyk, 250 P. 
246, 31 Ariz. 1. 

N.C.—Sloan v. Equitable Life Assur. 

Society, 85 S.E. 216, 169 N.C. 257. 

4 C.J. p 343 note 40. 

Skeleton outline 

A statement of the case on appeal, 
which consists merely of a skeleton 


outline of the statement with direc¬ 
tions to the clerk to insert other 
parts, is not sufficient under Revisal 
(1905) § 591. 

N.C.—Sloan v. Equitable Life Assur. 
Society, supra. 

14. Ill.—Cooke Brewing Co. v. 
Mitchell, 177 Ill.App. 378. 

Minn.—Boston First Nat. Bank v. 
Towle, 137 N.W. 291, 118 Minn. 

514. 

Tex.—Epley v. O’Donnell, Civ.App., 
152 S.W. 741—Campbell v. Prieto, 
Civ.App., 141 S.W. 807—Missouri, 
etc., R. Co. v. Herring, Civ.App., 
127 S.W. 1155—Bath v. Houston, 
etc., R. Co., 78 S.W. 993, 34 Civ. 
App. 234. 

4 C.J. p 343 note 41. 

15. N.C.—Whitesides v. Williams, 
66 N.C. 141. 

16. Tex.—Missouri, etc., R. Co. v. 
Waggoner, 115 S.W. 1172, 102 Tex. 
260. 

17. Mo.—Farm Mortgage & Loan 
Co. v. Schubert, App., 271 S.W. 
873. 

S.C.—Tate v. Lenhardt, 96 S.E. 720, 
110 S.C. 569. 

4 C.J. p 344 note 44. 

Readable or not difficult to follow 

(1) Rule of civil procedure provid¬ 
ing that trial court need not approve 
statement of facts on appeal if it 
is agreed to by the parties does not 
relieve litigants of duty placed on 
them to file a satisfactory and read¬ 
able record in the court of civil ap¬ 
peals. 

Tex.—Phoenix Refining Co. v. Pow¬ 
ell, Civ.App., 251 S.W.2d 892, error 
refused no reversible error. 
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(2) Statement of facts containing 
photostats of instruments introduced 
in evidence, which photostats were 
clipped to back pages of the state¬ 
ment in such a way as to make them 
difficult to read, was disapproved. 
Tex.—Atkinson v. Dailey, Civ.App., 

238 S.W.2d 584. 

(3) A statement of facts which 
is difficult to follow because two 
proposed statements by respective 
parties are bound under one cover 
with many interlineations with com¬ 
ments often changing purport of 
testimony should not be made a part 
of a record on appeal. 

Wash.—Lucci v. Lucci, 99 P.2d 393, 
2 Wash.2d 624. 

18. S.C.— 1 Tate v. Lenhardt, 96 S.E. 
720, 110 S.C. 569. 

19. Tex.—Lyles v. Meyer, Civ.App., 
293 S.W. 295. 

20. Mont.—Doornbos v. Thomas, 147 
P. 277, 50 Mont. 370. 

21. Kan.—Hutchinson First Nat. 

Bank v. Kansas Grain Co., 55 P. 
277, 60 Kan. 30—Kelley v. Stevens, 
46 P. 943, 57 Kan. 506. 

Winfield v. Peeden, 57 P. 131, 8 
Kan.App. 671. 

N.Y.—Hurlbert v. Dean, 2 Abb.Dec. 
428. 

4 C.J. p 344 note 45. 

22. Kan.—Kelley v. Stevens, 46 P. 
943, 57 Kan. 506. 

Winfield v. Peeden, 57 P. 131, 8 
Kan.App. 671. 

4 C.J. p 344 note 46. 

23. Tex.—Bell Oil & Refining Co. v. 
Price, Civ.App., 251 S.W. 559. 
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While erasures and interlineations in the state¬ 
ment should be avoided, erasures to prevent repeti¬ 
tion are permissible, 24 but it has been held that in¬ 
terlineations, changes, and additions to a statement 
of facts should be verified as made before execution 
of the statement. 25 

Civil and criminal cases . As discussed in Crim¬ 
inal Law § 1764, the statutory rules as to the manner 
of preparing the statement of facts seem to be the 
same in civil as in criminal cases. 

Cases at law and in equity . It has also been held 
that there is no distinction as to the manner in 
which a statement on appeal is to be prepared be¬ 
tween cases at law and in equity. 26 

§ 926. - Indexing 

The case or statement need not contain an index, un¬ 
less required by statute. 

Unless required by statute or rule of court, 27 the 
case or statement of facts need not be indexed, 28 
and it has been held that an appeal will not be dis¬ 
missed on the ground that there was no sufficient 
index if it appears that appellant has made a good- 
faith endeavor at indexing. 29 

§ 927. Several Appeals or Proceedings for 
Review 

A single statement of facts under some circumstances 
may be used on several proceedings for review. 

Where separate appeals are taken by the several 
defendants in a joint judgment, the original state¬ 
ment of facts filed on appeal by one of defendants 
may be used on the appeal of a codefendant. 30 
Where, however, there are separate appeals from 


a judgment and from an order overruling a motion 
for a new trial, the statements on each appeal are 
separate and distinct, and cannot be aided by each 
other. 31 

Where a judgment of dismissal was reversed and 
the cause remanded, on a subsequent appeal from 
a judgment for plaintiff, the court can settle and 
certify a second statement of facts duplicating the 
first statement except for the exceptions ;£ 2 and on 
appeal from final judgment in an action from which 
a former appeal has been taken and in which the 
record fully presents appellant’s exceptions it will 
be necessary in making up the record to set out only 
so much of the proceedings since the former appeal 
as present such orders as affect appellants. 33 

Supplementary proceedings must be reviewed on 
a new case-made or bill of exceptions. 34 

Separate actions. Where two actions are consoli¬ 
dated for the purpose of trial and appeals are taken 
from the determinations, a single statement of the 
case covering both actions may be sufficient; 35 but 
where two cases against the same defendants were 
docketed separately and separate judgments were 
entered and a separate motion for new trial filed in 
each case, an appeal by one case-made seeking re¬ 
versal of both judgments must be dismissed for 
duplicity, although by agreement the court heard the 
evidence in both cases together. 36 

§ 928. Unauthorized Alterations 

A case-made which has been altered without authority 
is a nullity. 

A case-made which has been altered or changed 


24. Tex.—Raley v. Sullivan, Civ. 
App., 159 SW. 99—Holt v. Abbey, 
Civ.App., 140 S.W. 473. 

4 C.J. p 344 note 47. 

25. Tex.—Simpson v. Alexander, 
Civ.App., 149 S.W. 748. 

26. Cal.—Barrett v. Tewksbury, 15 
C. 354. 

27. Tex.—Missouri, etc., R. Co. v. 
Maxwell, Civ.App., 130 S.W. 722. 

Wash.—Smith v. Glenn, 82 P. 805, 
40 Wash. 262. 

Wis.—Robertson v. Dow, 145 N.W. 

652, 155 Wis. 605. 

4 C.J. p 344 note 51. 

28. Okl.—Williamson v. Williamson, 
83 P. 718, 15 Okl. 680. 

4 C.J. p 344 note 52. 

29. N.D.—Weist v. Farmers' State 
Bank of Bentley, 153 N.W. 283, 30 
N.D. 548. 

30. Tex.—Badu v. Satterwhite, Civ. 
App., 125 S.W. 929. 


31. Nev.—Whitmore v. Shiverick, 3 
Nev. 288. 

4 C.J. p 344 note 55. 

32. Wash.—Houston v. New York 
Life Ins. Co., 8 P.2d 434, 166 Wash. 
611. 

33. N.C.—Smith v. Miller, 71 S.E. 
355, 155 N.C. 247. 

4 C.J. p 344 note 54. 

34. Kan.—Taylor v. Mason, 28 Kan. 
381. 

4 C.J. p 344 note 56. 

35. N.D.—Wasson v. Brotherhood of 
Railroad Trainmen, 257 N.W. 635, 
65 N.D. 246, followed in Huffman 
v. Brotherhood of Railroad Train¬ 
men, 257 N.W. 639, 65 N.D. 253. 

Okl.—Flag- Oil Corp. of Delaware v. 

Triplett, 68 P.2d 108, 180 Okl. 154. 
Consolidation, of appeal unnecessary 
A statement of facts, filed, certi¬ 
fied, and forwarded to the appellate 
court in one of two cases involving 
the same facts and consolidated for 
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trial, should be considered as the 
statement in both cases, although 
no application was made for an or¬ 
der that such statement be consid¬ 
ered as filed in each case or that the 
two cases be consolidated on appeal. 
Wash.—Marcuson v. Nixon, 278 P„ 
157, 152 Wash. 437. 

36. Okl.—Reynolds v. Frensley, 43 
P.2d 86, 171 Okl. 463. 

Consolidating separate statements 
When it appears that new matter 
inserted without authority in a case- 
made constitutes a purported case- 
made in another case between the 
same parties, and the party appeal¬ 
ing is attempting to reverse two sep¬ 
arate judgments upon one case-made 
and one petition in error, the at¬ 
tempted appeal will be dismissed for 
duplicity. 

Okl.—Howe v. Farmers’ & Mer¬ 
chants’ Bank of Eufaula, 248 P_ 
318, 114 Okl. 118. 
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by the insertion of new matter after it has been i opposite party, will be treated as a nullity and not 
settled by the trial judge, and without notice to the | considered by the appellate court. 3 ** 

3. Making, Filing, and Serving Proposed Case or Statement 


§ 929. In General 

In the absence of a waiver, the case or statement must 
be properly and timely made, filed, and served. 

The record of a cause brought up for the pur¬ 
pose of review by a case-made or statement of facts 
must show that the case or statement was made, 
filed, and served in the proper manner and within 
the prescribed time, and that the opposite party was 
present at, or was notified, or waived notice of the 
time and place of settling the case or statement, 
or waived his right to make amendments thereto. 38 
Where, however, the statement was filed without 
service, but withdrawn, verified, and served under 
order of court, there is not ground for dismissal ; 39 
and service on appellee was not necessary where the 


only exception was to the final judgment and the 
trial court fixed the statement at the time the ap¬ 
peal entries were made. 40 

§ 930. Notice of Filing 

Notice of filing must be served in some jurisdictions. 

In some jurisdictions, where it is required that a 
statement of facts must be filed in the cause and 
a copy thereof served on the adverse party, notice 
of the filing thereof must be served on any party 
who has appeared in the cause, 41 unless there is 
a waiver thereof. 41 - 5 Under some statutes, it is the 
duty of the trial court, through the clerk thereof, 
to give the required notice. 41 - 10 Accordingly, the 
court reporter may be required to file the transcript 


37. Okl.—Howe v. Farmers’ & Mer¬ 
chants’ Bank of Eufaula, 248 P 
318, 114 Okl. 118—Town of Craw¬ 
ford, 234 P. 208, 106 Okl. 254. 

38. Cal.—Culver v. Culver, 150 P.2d 
295, 65 C.A.2d 149. 

Mich.—Marsh v. Perkins, 166 N.W. 

1006, 200 Mich. 579. 

N.C.—Lindsey v. Supreme Lodge of 
Knights of Honor, 90 S.E. 1013, 
172 N.C. 818. 

Okl.—Huddleston v. Wallow, 246 P. 
585, 117 Okl. 259. 

S.C.—Southern Pine Lumber Co. v. 

Martin, 110 S.E. 804, 118 S.C. 319. 
Tex.—Ziegler v. Hunt, Com.App., 280 
S.W. 546. 

Anzaldua v. Richardson, Civ. 
App., 279 S.W.2d 169. 

4 C.J. p 344 note 57. 

As dependent on kind of trial 

Where, at the close of the evidence 
in a law action, both parties moved 
for a directed verdict, whereupon 
the court dismissed the jury and 
determined the issue, the determina¬ 
tion of the court did not constitute 
a trial without a jury, with respect 
to a proper record on appeal. 

N.D.—Wasson v. Brotherhood of 
Railroad Trainmen, 257 N.W. 635, 
65 N.D. 246, followed in Huffman 
v. Brotherhood of Railroad Tram- 
men, 257 N.W. 639, 65 N.D. 253. 

Piling held insufficient 

Placing proposed statement of 
facts in hands of deputy court clerk 
in courtroom with request that it be 
certified by court did not constitute 
a legal "filing” thereof within court 
rule, particularly where attorney did 
not leave statement with deputy 
clerk when court refused to certify 
it until filed but removed statement 
to attorneys’ office, where it was 


kept until after expiration of time 
permitted for filing. 

Wash.—State ex rel. Grange Store 
v. Riddell, 177 P.2d 78, 27 Wash 
2d 134. 

Methods not mutually exclusive 

Revised St.(1911) arts 2068, 2069. 
relating to statement of facts on ap¬ 
peal made by the parties or the trial 
judge, were not repealed or modified 
by the act providing for appointment 
of official court stenographers, oi 
subsequent acts relative to their du¬ 
ties and preparation of statement of 
facts by them when requested. 

Tex.—Dugan v. Smith, Civ.App., 200 
S.W. 548, dismissed for want of 
jurisdiction—Ft. Worth Pub. Co. v. 
Armstrong, Civ.App., 175 S.W. 
1113—Camden Fire Ins. Ass’n v. 
Missouri, K. & T. Ry. Co. of Texas, 
Civ.App., 175 S.W. 816. 

Where filing not required 

(1) On appeal from an ordei 
granting a temporary injunction, a 
statement of facts not filed in the 
district court may be considered, the 
controlling statute not requiring 
such filing. 

Tex.—L. E. Whitham & Co. v. Hen¬ 
drick, Civ.App., 1 S.W.2d 907. 

(2) So, a statute requiring that 
question and answer transcripts be 
filed twice with the district clerk 
does not require the filing of a narra¬ 
tive statement of facts in appeals in 
forma pauperis, and the fact that 
the court reporter filed such a state¬ 
ment before the judge’s approval 
thereof is immaterial where the 
statement was approved by the 
judge in the precise form and sub¬ 
stance of its filing. 

Tex.—Ackerson v. Farm & Home 
Savings & Loan Ass'n of Missouri, 
Civ.App., 71 S.W.2d 381. 
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39 . Wash.—Whittaker v. Weller, 
152 P.2d 957, 21 Wash.2d 716, ad¬ 
hered to 155 P.2d 2S4, 21 Wash.2d 
716—Weatherall v. Weatherall, 105 
P. 822, 56 Wash. 344. 

40. N.C.—Winchester v. Grand 
Lodge of Brotherhood of Railroad 
Trainmen, 167 S.E. 49, 203 N.C. 
735. 

41. Ill.—O’Rourke v. O’Rourke, 122 
N.E.2d 829, 3 IllApp.2d 464. 

Tex.—Rincon Inv. Co. v. White, Civ. 
App., 83 S.W.2d 1090—Big Spring 
Mut. Aid Ass’n v. Moore, Civ.App., 
62 S.W. 2d 387—Corbett v. Ray- 
mondville Independent School 
Dist., Civ.App., 52 S.W.2d 1116. 

4 C.J. p 345 note 58. 

Certificate of notice 
The judge, before approving a 
transcript, should satisfy himself 
that appellee has had due notice of 
the filing thereof, and, as a matter 
of good practice, the judge’s certifi¬ 
cate should recite such notice. 

Tex.—Rincon Inv. Co. v. White, Civ. 

App., 83 S.W.2d 1090. 

Common practice of inspection and 
approval 

The statute relating to giving of 
notice of filing of statement of facts 
need not be strictly enforced where 
common practice is followed of giv¬ 
ing opposing counsel an opportunity 
to inspect and approve statement of 
facts, and of securing signature of 
trial judge after such approval. 

Tex.—Rudolph v. Hanes, Civ.App., 
106 S.W.2d 743. 

41.5 Wash.—In re Patterson, 167 P. 
924, 98 Wash. 334. 

41.10 Tex.—Sanders Nursery Co. v. 
J. C. Engelman, Inc., 96 S.W.2d 
68, 128 Tex. 102, conformed to, 
Com.App., 109 S.W.2d 1131. 
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of evidence with the clerk, who in turn must give 
notice of such filing to the interested parties. 41 - 15 
Any actual notice to appellee is substantial com¬ 
pliance with the requirement, 41 - 20 and the notice 
should be given in such manner as to preclude any 
question of fact with respect to the timeliness 
thereof. 41 - 25 

§ 931. Manner of Service 

Service must be in the manner provided for by statute. 

Service of the case must be made strictly in ac¬ 
cordance with the statute. If the statute requires 
an officer to make the service, service by any other 
person is nugatory. 42 Unless the defect is waived 43 
by appellee or defendant in error, service, other¬ 
wise than in the manner, and by the officer au¬ 
thorized by statute, is invalid. 44 The record on ap¬ 
peal must show affirmatively a proper service. 45 

In many jurisdictions service by mail is allowed, 
and if no time is fixed when service shall be deemed 
complete, it must be determined as of the time when 


the papers are properly mailed; 46 but if the op¬ 
posite party or his attorney of record actually re¬ 
ceives the case-made within the given time, it is 
immaterial whether it is by mail, express, or other¬ 
wise. 47 On the other hand, in some jurisdictions 
the mailing of the statement of the case is not suffi¬ 
cient service in the absence of an understanding to 
that effect. 47 - 5 

§ 932. Time for Making, Filing, and Service 

a. In general 

b. Computation of time 

a. In General 

The case or statement must be made, filed, and served 
within the time required by statute. 

Some statutes prescribe the time of making and 
filing the case-made or statement of facts, and for 
service thereof on the adverse party, and such re¬ 
quirements must be complied with. According to 
some of the decisions these provisions are manda¬ 
tory and must be strictly observed; 48 otherwise the 


Rudolph v. Hanes, Civ.App., 106 
SAY.2d 743. 

41.15 Tex.—Johnson v. Cross, Civ. 

App., 131 SAY. 2d 1054. 
notice of filing by reporter 

The appellant is not hound by 
statute to notify appellee of the 
court reporter’s filing of a question 
and answer transcript of evidence. 
Tex.—Garrison v. Great Southern 
Life Ins. Co., Civ.App., 69 S.W.2d 
21S. 

41.20 Tex.—Rincon Inv. Co. v. 

White, Civ.App., 83 S.W.2d 1090. 
41.25 Tex.—Sanders Nursery Co. v. 
J. C. Engelman, Inc., 96 S.W.2d 68, 
12 S Tex. 102, conformed to Com. 
App., 109 S.W.2d 1131. 

Rmcon Inv. Co. v. White, Civ. 
App., S3 SAV.2d 1090. 

42. N.C.—Smith v. Smith, 25 S.E. 
578, 119 N.C. 314. 

4 C.J. p 345 note 60. 

43. Minn—State v. Baxter, 36 N.W. 
108, 38 Minn. 137. 

4 C.J. p 345 note 61. 

44. N.C.—Roberts v. Partridge, 24 
S.E. 15, 118 N.C. 355. 

4 C.J. p 345 note 62. 

45. Kan.—Burlington, etc., R. Co. v. 
Gillen, 17 P. 334, 38 Kan. 673— 
Gimbel v. Turner, 14 P. 255, 36 
Kan. 679—Missouri, etc., R. Co. v. 
Roach, 18 Kan. 592—Weeks v. 
Medler, 18 Kan. 425. 

46. Wash.—Northern Pac. R. Co. v. 
Smith, 122 P. 1057, 68 Wash. 269. 

4 C.J. p 345 note 64. 

47. Okl.—Jones v. Balsley, 106 P. 
830, 25 Okl. 344, 138 Am.S.R. 921. 

4 C.J. p 346 note 65. 


47.5 N.C.—Bell v. Nivens, 33 S.E.2d 
66, 225 N.C. 35. 

48. Ariz.—Sweeney v. Winslow Gas 
Co., 1G5 P.2d 316, 64 Ariz. 51. 

N.C.—Respass v. Bonner, 74 S.E.2d 
721, 237 N.C. 310. 

Okl.—Hawkins v. Steil, 45 P.2d 147, 
172 Okl. 301—Knights of Pythias 
Grand Lodge, Jurisdiction of Ok¬ 
lahoma v. Day, 19 P.2d 353, 162 
Okl. 110—Suggs v. Farm Home 
Sav. Loan Ass’n, 292 P. 42, 145 
Okl. 159—W. T. Rawleigh Co. v. 
Kelly, 278 P. 267, 137 Okl. 22- 
Brown v. Gardner, 235 P. 534, 108 
Okl. 199. 

S.C.—Kneece v. Hall, 152 S.E. 815, 
156 S.C. 73. 

Wash.—Dunseath v. Halauer, 246 P. 
2d 496, 40 Wash.2d 708—Johnson v. 
Washington Trust Co., 204 P.2d 
505, 33 Wash.2d 84—Black v. Port¬ 
er, 198 P.2d 670, 31 Wash.2d 664 
—State ex rel. Grange Store v. 
Riddell, 177 P.2d 78, 27 Wash.2d 
134—Louring v. Louring, 91 P.2d 
729, 199 Wash. 351—In re Burk¬ 
hart's Estate, 72 P.2d 1036, 192 
Wash. 136—Douglass v. Grays 
Harbor Fuel Co., 46 P.2d 733, 182 
Wash. 227—Austin v. Petrovitsky, 
144 P. 26, 82 Wash. 343. 

4 C.J. p 346 note 66. 

Time for filing: 

Agreed case or statement see in¬ 
fra § 967. 

Transcript see infra § 1087. 

Piling before judgment 

(1) Under Remington Code (1915) 
§§ 388, 389, 393, appellant’s state¬ 
ment of facts, where filed within 
thirty days after the entry of a 
judgment, was filed in time, al¬ 
though such judgment was set aside 
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and no statement of facts was filed 
after entry of the judgment appealed 
from since the statute does not lim¬ 
it the time preceding final judgment 
within which the statement may be 
filed and served, the only limitation 
being as to the last day. 

Wash.—Bisbee v. Lacky, 166 P. 638, 
97 Wash. 447. 

(2) Under statutes, employer serv¬ 
ing notice of appeal from order of 
court of common pleas stating that 
employer’s exceptions to industrial 
commission's award in favor of em¬ 
ployee should be dismissed and that 
award should be affirmed and made 
judgment of court was required to 
serve proposed case and exceptions 
within thirty days after such notice, 
even though there had not been for¬ 
mal entry of judgment. 

S.C.—McCants v. West Virginia Pulp 
& Paper Co., 76 S.E.2d 614, 223 S.C. 
467. 

No distinction between appellants 
and cross appellants 
Wash.—Woodard v. Kuhn, 200 P.2d 
739, 32 Wash.2d 96. 

Notice of election to proceed on set¬ 
tled statement 

The declaration in rule on appeal 
that word ‘'shall,” when used in such 
rules, is mandatory, merely states a 
required act and means that par¬ 
ticular provision, such as provision 
that appellant shall serve and file 
notice of election to proceed on set¬ 
tled statement does not permit of 
alternative procedures, and appel¬ 
lant’s violation of rules by failure to. 
perform an act which they declare 
shall be performed is not necessarily 
jurisdictional to appeal. 
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case or statement will not be considered, and may 
be stricken from the files. 49 

The rule applies to stenographer’s notes author¬ 
ized to be filed in lieu of a statement of facts, 50 and 
to a statement of facts, whether agreed to by the 
parties, or prepared by the court, or by the stenog¬ 
rapher under the direction of the court; 51 and a 


statement of facts covering the evidence adduced on 
the hearing of a new trial is governed by the same 
rules that govern a statement of facts pertaining to 
any other part of the trial. 52 

If no time is prescribed for filing a case in the 
appellate court, the time for bringing writs of error 
may be adopted by analogy. 53 It has been held 


Cal.—Averill v. Lincoln, 151 P 2d 
119, 24 C.2d 761. 

Seasonable opportunity to check 
matter 

The narrative of testimony should 
be submitted in such time as to give 
opposing solicitor a reasonable op¬ 
portunity to check the matter and to 
see that the interest of his client is 
protected, and whether such oppor¬ 
tunity has been afforded will depend 
on the circumstances of each case. 
Md.—Bowler v. Bowler, 39 A.2d 538, 
183 Md. 493. 

Requirement satisfied 

The jurisdictional requirement 
that a statement of facts be filed 
before expiration of ninety days 
from date of judgment or appealable 
order is satisfied by filing within 
that time a statement intended to 
be a full and complete one, notwith¬ 
standing it actually is deficient, since 
trial judge must have an opportunity 
to examine statement and at proper 
time order those changes he deems 
necessary in order that he may be 
able to certify to its correctness. 
Wash.—Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, 6 Wash.2d 1. 

In Texas 

(1) The rule now in Texas, is that 
a plaintiff in error must file state¬ 
ment of facts within sixty days al¬ 
lowed for filing transcript. 

Tex.—Donnelly v. Donnelly, Civ. 
App., 241 S.W.2d 754—Norwood v. 
Bayshore Bus Lines, Civ.App., 196 
S.W.2d 526—Isbell v. Brown, Civ. 
App., 195 S.W.2d 939, error refused 
—Oliphant v. Buie, Civ.App., 134 
S.W.2d 751, error dismissed judg¬ 
ment correct. 

(2) However, the contrary has 
also been held where the court stat¬ 
ed that the statute prescribing six- 
ty-day limit for filing transcripts 
did not apply to filing of statement 
of facts. 

Tex.—Robinson v. Robinson, Civ. 
App., 105 S.W.2d 454. 

(3) Special practice acts authoriz¬ 
ing the filing of the statement of 
facts within ninety days after rendi¬ 
tion of judgment or denial of new 
trial have been held to be valid, not¬ 
withstanding a general statute al¬ 
lowing only sixty days. 

Tex.—Hanks v. Texas Employers 
Ins. Ass’n, 128 S.W.2d 1, 133 Tex. 
187. 

Walker Avenue Realty Co. v. 
Alaskan Fur Co., Civ.App., 123 S. 


W.2d 999—Traders & General Ins. 
Co. v. Roberts, Civ.App., 93 S.W.2d 
1203. 

49. Okl.—Pinkard v. MacGregor, 1SS 
P.2d 227, 199 Okl. 536—Hugh 

Breeding v. Goodwin, 173 P.2d 917, 

197 Okl. 637. 

Tex.—Gonzales v. U. S. Fidelity & 
Guaranty Co., Civ.App., 266 S.W. 
2d 238, affirmed, Sup., 274 S.W.2d 
537—Connally v. Saunders, Civ. 
App., 142 S.W. 975. 

Wash.—Lind v. City of Seattle, 287 
P.2d 743, 47 Wash.2d 451—In re 
Burkhart’s Estate, 72 P.2d 1036, 
192 Wash. 136. 

4 C.J. p 347 note 67. 

Effect of failure to make, file, or 
serve in time generally see infra 
§ 934. 

Filing held timely 

(1) Before expiration of time for 
filing of transcript in appellate court. 
Tex.—Isbell v. Brown, Civ.App., 195 

S.W.2d 939, error refused—Walker 
Avenue Realty Co. v. Alaskan Fur 
Co., Civ.App., 123 S.W. 2d 999— 
Miquez v. Blake, Civ App., 37 S.W. 
2d 234—Wall v. Guest, Civ.App., 
279 S.W. 312—Peck & Hickernell 
v. Noble Oil & Development Co., 
Civ.App., 267 S.W. 1018—Daggett 
v. Farmers’ Nat. Bank, Civ.App., 
259 S.W. 198, affirmed, Com.App., 
2 S.W.2d 834—Summers v. Camp¬ 
bell, Civ.App., 254 S.W. 356— 
Early-Foster Co. v. Mid-Tex Mills, 
Civ.App., 232 S.W. 1117—City of 
Aransas Pass v. Eureka Fire Hose 
Mfg. Co., Civ.App., 227 S.W. 330— 
McLane v. Haydon, Civ.App., 178 S. 
W. 1197—Tyler v. Sowders, Civ. 
App., 172 S.W. 205—Conn v. Hous¬ 
ton Oil Co. of Texas, Civ.App., 171 
S.W. 520. 

(2) Within eighty days from ad¬ 
journment. 

Tex.—Gilliam v. Brock, Civ.App., 1 S. 
W.2d 1114—Employers’ Casualty 
Co. v. Rockwall County, Civ.App., 
300 S.W. 148, modified on other 
grounds 35 S.W.2d 690, 120 Tex. 
441, reformed on other grounds 
38 S.W.2d 1098, 120 Tex. 441. 

(3) Within twelve months after 
final judgment was rendered. 

Tex.—Brillhart v. Beever, Civ.App., 

198 S.W. 973—Kirby Lumber Co. 
v. Smith, Civ.App., 185 S.W. 1086. 

Filing held not timely 

After adjournment of court, where 
appeal is from order overruling mo¬ 
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tion for new trial for misconduct of 
jury. 

Tex.—Smith v. Texas Power & Light 
Co., Civ.App., 206 S.W. 119. 

50. Tex.—Brown v. Orange County, 
107 S.W. 607, 48 Civ.App. 470. 

Substantial compliance 

Where the order overruling the 
motion and grounds for a new trial 
extended appellant’s time for pre¬ 
senting and filing his bill of excep¬ 
tions and ordered the official stenog¬ 
rapher to make a transcript of evi¬ 
dence which was filed, within the ex¬ 
tended time, with the bill of excep¬ 
tions and made a part of it, there 
was a substantial, if not a literal, 
compliance with the statute. 

Ky.—Noe v. Meadows, 16 S.W. 2d 
505, 229 Ky. 53, 64 A L.R. 648— 
Spnngton Coal Co. v. Bowling, 14 
S.W.2d 1082, 228 Ky. 317. 

51. Tex—Hoff v. Clark, Civ.App., 
200 S.W. 431, error refused. 

4 C.J. p 347 note 69. 

Appellant may rely on reporter to 
furnish a case-made and is not neg¬ 
ligent m so doing, but the appellant 
must make arrangements with court 
reporter without delay for transcrib¬ 
ing his notes. 

Okl.—Smoot v. Mullins, 75 P.2d 179, 
181 Okl. 505. 

52. Tex.—Stephenson v. Nichols. 
Com.App., 286 S.W. 197. 

53. Mich.—Van Blarcom v. j33tna 
Ins. Co., 6 Mich. 299. 

Filing after prescribed time 

In Texas, under Rev.St.(1925) art. 
2245, the court of civil appeals may 
order filed therein a statement of 
facts tendered for filing at the time 
and under circumstances prescribed 
by such article, without a bill of ex¬ 
ception to the trial judge's refusal to 
extend the time, where the document 
has been approved as a statement of 
facts by the trial judge after agree¬ 
ment of the parties and the trial 
court has lost jurisdiction because 
of the filing of an appeal bond; and 
such appellate court has jurisdiction 
to consider affidavits in support of a 
claim that appellant is entitled to 
have the court order the statement 
of facts filed and considered, al¬ 
though not tendered for filing within 
the time prescribed by art 2246. 

Tex.—Gerneth v. Galbraith-Fox- 
worth Lumber Co., 300 S.W. 17, 117 
Tex. 205, conformed to answers te 
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that statutes regulating the time for filing a case 
on appeal do not apply to judgments entered before 
the act took effect. 54 The provisions of the Texas 
statute with reference to the time of service of the 
statement for inspection are merely directory; if 
approved and filed in time it will be considered. 55 

The issuance of a writ of certiorari does not 
change the time already fixed by agreement of the 
parties, or by order of court, for serving the state¬ 
ment of case on appeal and exceptions or counter¬ 
case. 56 

A statement will be considered as filed on the date 
it is actually filed, although the court marks it ap¬ 
proved as of dates long prior to the actual filing 
and approval. 57 

A case or statement may not be requested after 
the appeal has been perfected. 57 * 5 

Effect of file mark. The date of the clerk’s file 
mark on a case or statement is prima facie evidence 
of the time when it was filed, and in the absence 
of evidence to the contrary, is conclusive. 57 * 10 
In some jurisdictions, the appellate court may con¬ 


sider a statement to be timely filed, although it does 
not bear the file mark of the clerk of the court 
below. 57 - 15 

Filing before service. In some jurisdictions the 
proposed case or statement must be filed before it 
is served. 58 

In vacation. Where the case-made does not con¬ 
stitute a part of the record, it may be settled, signed, 
and filed in vacation. 59 

b. Computation of Time 

(1) In general 

(2) Effect of motion for new trial 
(1) In General 

The time is, under the statutes, variously computed 
from the rendition or entry of the judgment or order, from 
notice thereof, service of notice of appeal, or from ad¬ 
journment. 

In some states the statutory period of limitation 
begins to run from the rendition or entry of the 
judgment, order, or decree; 60 in others from serv¬ 
ice of notice of appeal; 61 and, again, in others. 


certified questions, Civ.App., 6 S. 
W.2d 215. 

54. Okl.—Talliaferro v. Perry Exch. 
Bank, 139 P. 955, 40 Okl. 555. 

4 C.J. p 347 note 71. 

55. Tex.—Ferris Press Brick Co. v. 
Hawkins, 116 S.W. 80, 53 Civ.App. 
578. 

Howard v. State, 111 S.W. 1038, 
53 Tex.Cr. 378. 

56. N.C.—Pruitt v. Wood, 156 S.E. 
126, 199 NC. 788—Smith v. Smith, 
154 S.E. 737, 199 N.C. 46 3. 

57. Tex.—Louisiana-Rio Grande Ca¬ 
nal Co. v. Quinn, Civ.App., 160 S. 
W. 151. 

57.5 La.—Goff v. Zeigler, App., 174 
So. 702. 

57.10 Wash.—Potts v. Nelson, 220 
P.2d 544, 36 Wash.2d 764. 

57.15 Okl.—Tucker v. Thraves, 145 
P. 784, 45 Okl. 209. 

Tex.—Firquin v. Money, Civ.App., 67 
S.W.2d 892. 

4 C.J. p 344 note 57 [a]. 

58. Wash.—State v. Okanogan 
County Super. Ct., 115 P. 845, 63 
Wash. 442. 

4 C. J. p 347 note 74. 

59. Kan.—Shumaker v. O’Brien, 19 
Kan. 476. 

60. Ariz.—Piper v. Taylor, 152 P. 
863, 17 Ariz. 351. 

N.Y.—Queen v. Lewis, 233 N.Y.S. 506, 
225 App.Div. 477. 

N.D.—Walker v. Paulson, 162 N.W. 
299, 36 N.D. 213. 

Okl.—Revard v. White, 281 P. 258, 
139 Okl. 102—Prince v. Atchison, 


T. & S. F. Ry. Co., 271 P. 245, 133 
Okl. 90—Exchange Nat. Bank of 
Ardmore v. Merritt, 235 P. ISO, 108 
Okl. 1S4—Thomas v. Westheimer & 
Daube, 209 P. 327, 87 Okl. 130— 
Webb v. Vaden, 166 P. 1045, re¬ 
heard 183 P. 4S0, 75 Okl. 288—Mc¬ 
Laughlin v. Shaw, 166 P. 84, 65 
Okl. 2 72—Durant v. Nesbit, 157 
P. 353, 59 Okl. 11—Choi v. Turk, 
154 P. 1000, 55 Okl. 499 —Dunlap 
v. C. T. Herring Lumber Co., 145 
P. 374, 44 Okl. 475—Byrd v. Har¬ 
rison, 145 P. 318, 45 Okl. 142- 
School Dist. No. 38 v. Mackey, 144 
P. 1032, 44 Okl. 408—Chicago, R. I. 
& P. Ry. Co. v. City of Shawnee, 
136 P. 591, 39 Okl. 728. 

Tex.—Donnelly v. Donnelly, Civ. 
App., 241 S.W.2d 754—Merrick v. 
Street, Civ.App., 84 S.W.2d 518. 

Wash.—Hamilton v. Kiona-Benton 
Irr. Dist., 268 P.2d 446, 44 Wash.2d 
421—Dunseath v. Hallauer, 246 P. 
2d 496, 40 Wash.2d 708—Johnson 
v. Washington Trust Co., 204 P.2d 
505, 33 Wash.2d 84—Black v. Por¬ 
ter, 198 P.2d 670, 31 Wash.2d 664 
—State ex rel. Grange Store v. 
Riddell, 177 P.2d 78, 27 Wash.2d 
134—Louring v. Louring, 91 P.2d 
729, 199 Wash. 351—Thornthwaite 
v. Greater Seattle Realty & Im¬ 
provement Co., 295 P. 933, 160 
Wash. 651—Neis v. Pool, 269 P. 
801, 148 Wash. 646—Codd v. Von 
Der Ahe, 159 P. 686, 92 Wash. 529. 

4 C.J. p 347 note 76. 

Delay in entry 

Failure of the clerk to enter judg¬ 
ment immediately on the return of 
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the verdict by the jury did not ex¬ 
tend the time for making, serving, 
and settling the case-made. 

Okl.—Sanders v. Provine, 36 P.2d 
855, 169 Okl. 203. 

Motion to set aside order 

Where it is sought to review an 
order of the trial court vacating a 
default judgment, a motion to set 
aside the order to vacate is not nec¬ 
essary, and does not enlarge the time 
for making and serving the case- 
made. 

Okl.—Webb v. Vaden, 166 P. 1045, 
reheard 183 P. 480, 75 Okl. 288— 
McLaughlin v. Shaw, 166 P. 84, 65 
Okl. 272. 

Order signed in counsel’s absence 
The time for the filing of the 
statement of facts does not begin 
to run until formal notice of the or¬ 
der appealed from where such order 
was signed in the absence of appel¬ 
lants' counsel. 

Wash.—Carr v. Zellerbach Paper Co., 
14 P.2d 35, 169 Wash. 493. 

61. S.C.—Godbold v. Vance, 14 S.C. 
458. 

4 C.J. p 347 note 77. 

Judgment not entered 

A party who gave notice of appeal 
was not subject to the rule requir¬ 
ing service of his proposed case 
within thirty days after such notice 
until after judgment had been enter¬ 
ed up against him. 

S.C.—Kneece v. Hall, 152 S.E. 815, 
156 S.C. 73. 

Remedy on failure to serve 

The only remedy that an appellant 
who omitted to serve his proposed 
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from the time of notice of the judgment, 62 or from . 
the adjournment of term at which it is rendered. 63 
Where there is a controversy as to whether the case 
on appeal was served within the time fixed or al¬ 
lowed, or service within such time waived, it is the 
duty of the trial court to find the facts, hear mo¬ 
tions, and enter appropriate orders thereon. 64 

(2) Effect of Motion for New Trial 

A motion for a new trial does not stay the running of 
the statutory time unless such motion is necessary to re¬ 
view the alleged error. 

It has been held that a motion for a new trial 
does not of itself extend the time for filing a state¬ 
ment on appeal ; 65 but where a motion for new trial 
is necessary to present to the appellate court the 
assignments of error, the time in which to make and 
serve a case-made or statement begins to run from 
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the overruling of the motion. 66 On the other hand, 
if a motion for a new trial is unnecessary to re¬ 
view the matters complained of, it will not stay the 
running of the statutory time, 67 as where the deci¬ 
sion is on a demurrer to the evidence, 68 on an 
agreed statement of fact, 69 or on a motion for judg¬ 
ment on the pleadings. 70 Also, a motion for a 
new trial will not stay the running of the statutory 
time where the right to make such motion has been 
lost, waived, or abandoned, 70 - 5 or where the motion 
was never formally denied. 70 - 10 

§ 933. - Extension of Time 

a. In general 

b. After expiration of term of office 

c. Time of allowance 

d. Length of extension 


case within thirty days after notice 
of appeal has is to apply to the su¬ 
preme court. 

S.C.—Kneece v. Hall, supra. 

62. Minn.—State ex rel. McKenzie 
v. Wilson, 272 N.W. 163, 199 Minn. 
452—State v. Enersen, 236 N.W. 
488, 183 Minn. 341. 

4 C.J. p 347 note 78. 

Knowledge without notice 

The fact that the opponent's attor¬ 
ney otherwise acquires knowledge 
that the decision in a case tried be¬ 
fore the court has been filed or that 
a copy of the decision is mailed by 
the judge does not take the place of 
the written, notice necessary to com¬ 
mence the running of the time with¬ 
in which to serve the proposed set¬ 
tled case; nor is reference to the de¬ 
cision and judgment in certain mo¬ 
tion papers served in the case suffi¬ 
cient as such written notice. 

Minn.—State v. Enersen, supra. 
Waiver of notice 

Where, after decision was made 
and filed by trial court m case tried 
without jury, party against whom 
decision was made appeared and re¬ 
quested a stay, it was unnecessary 
for prevailing party to serve written 
notice of the filing of the decision on 
him. 

Minn.—Doyle v. Swanson, 284 N.W. 
874, 205 Minn. 40. 

63. Tex.—Wichita Valley Ry. Co. v. 
Nichols, Com.App., 50 S.W.2d 802. 

Miguez v. Blake, Civ.App., 37 S. 
W.2d 234. 

4 C.J. p 348 note 79. 

64. N.C.—Hoke v. Atlantic Grey¬ 
hound Corp., 42 S.E.2d 407, 227 N. 
C. 374—Smith v. Smith, 154 S.E. 
737, 199 N.C. 463. 

failure to find fact held error 

Where plaintiff had moved to 
strike an agreed statement of case 
on appeal for defendant’s failure 


timely to serve the case or to pre¬ 
sent it for acceptance of service and 
trial court had found that time for 
serving the case had expired before 
service was accepted by plaintiff’s 
attorneys and that trial court was 
without authority to settle the case, 
but did not pass on the controversy, 
failure of trial court to find whether 
plaintiff’s attorneys had accepted 
service and had agreed on defend¬ 
ants’ statement as constituting the 
case on appeal, thereby waiving time 
of service, and to enter an appropri¬ 
ate order thereon was error. 

N.C.—Pike v. Seymour, 21 S.E.2d 884, 
222 N.C. 42. 

65. Okl.—Graf Packing Co. v. Pal- 
phrey, 62 P.2d 53, 178 Okl. 95- 
Funk v. Payne, 61 P.2d 634, 178 
Okl. 45—French v. Boles, 261 P. 
196, 128 Okl. 90—In re Baptiste’s 
Guardianship, 256 P. 520, 125 Okl. I 
184. 

Tex.—Foster v. Bourgeois, 259 S.W. 

917, 113 Tex. 489. 

4 C.J. p 348 note 81. 

Extension of time for making, filing, 
and serving statement or case gen¬ 
erally see infra § 933. 

66. Okl.—Prince v. Atchison, T. & S. 
F. Ry. Co., 271 P. 245, 133 Okl. 
90. 

Tex.—Donnelly v. Donnelly, Civ. 
App., 241 S.W.2d 754—Horwitz v. 
Finkelstein, Civ.App., 182 S.W.2d 
751, error refused. 

Wash.—Dunseath v. Hallauer, 246 P. 
2d 496, 40 Wash.2d 708—Smith v. 
Kneisley, 49 P.2d 916, 184 Wash. 
26, followed in 49 P.2d 918, 184 
Wash. 707. 

4 C.J. p 348 note 82. 

Vacation of judgment 

Motion to vacate judgment on 
grounds of unavoidable casualty, 
where filed within same term in 
which judgment under attack was 
rendered, even if it had been denom¬ 
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inated as petition to vacate, could 
not have instituted independent ac¬ 
tion, thus making motion for new 
trial after refusal to vacate effective 
as extension of time within which 
to make and serve case-made, since 
any proceeding to vacate judgment 
brought within such same term was 
required to be treated as motion and 
not as a petition. 

Okl.—Jordan Bus Co. v. Wafer, 278 
P.2d 228. 

67. Okl.—J. & J. Furniture Co. v. 
Oklahoma Discount Corp., 277 P.2d 
116—Werfelman v. Miller, 68 P.2d 
819, 180 Okl. 267—Sanders v. Pro¬ 
vine, 36 P.2d 855, 169 Okl. 203— 
United Min. & Mill. Co. v. First 
Nat. Bank, 31 P.2d 550, 167 Okl. 
582—Harjo v. Johnston, 19 P.2d 
961, 162 Okl. 153—Rounds & Por¬ 
ter Lumber Co. v. Sherry, 19 P.2d 
166, 162 Okl. 76—Lewis v. Lee, 15 
P.2d 3, 159 Okl. 257—Revard v. 
White, 281 P. 258, 139 Okl. 102- 
Prince v. Atchison, T. & S. F. Ry. 
Co., 271 P. 245, 133 Okl. 90—French 
v. Boles, 261 P. 196, 128 Okl. 90- 
In re Baptiste's Guardianship, 256 
P. 520, 125 Okl. 184—Ball v. Lynch, 
250 P. 537, 122 Okl. 24—Ginn v. 
Knight. 232 P. 936, 106 Okl. 4. 

4 C.J. p 348 note 83. 

68. Kan—Van Tuyl v. Morrow, 92 
P. 303, 77 Kan. 849—White v. At¬ 
chison, etc, R. Co., 88 P. 54, 74 
Kan. 778, 11 Ann.Cas. 550. 

69. Okl.—Durant v. Nesbit, 157 P. 
353, 59 Okl. 11—Garland v. Union 
Trust Co., 154 P. 676, 49 Okl. 654. 

4 C.J. p 348 note 85. 

70. Okl.—Jenkins v. Times Pub. Co., 
86 P.2d 61, 184 Okl. 196—Boulanger 
v. Midland Valley Mercantile Co., 
128 P. 113, 36 Okl. 120. 

70.5 Wash.—Lind v. City of Seattle, 
287 P.2d 743, 47 Wash.2d 451. 
70.10 Wash.—In re Burkhart’s Es¬ 
tate, 72 P.2d 1036, 192 Wash. 136. 
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e. Second extension 

f. Notice of application 

g. Stipulation of parties 

h. Order of extension 

a. In General 

In some Jurisdictions, on seasonable application, the 
time for making, filing, and serving the statement or case 
may be extended for sufficient cause. 

No judge or court can extend the time prescribed 
for settlement and service without express statutory 
authority; 71 but the time within which a case or 
statement on appeal must be made, filed, and served 
in some jurisdictions may be extended by the court 


below, within its discretion, on sufficient cause be¬ 
ing shown, 72 and such extension may, as shown in 
subdivision e of this section, itself be enlarged, but 
in others it can only be extended by consent of the 
parties. 73 

This extension must be on motion seasonably pre¬ 
sented, 74 unless a sufficient excuse is offered for the 
neglect; 75 and the death of a party does not of it¬ 
self extend the time. 76 

The application for an extension must be present¬ 
ed to the court below, and not to the appellate 
court, 77 although in some jurisdictions relief may 
for good cause be granted by the appellate court. 78 


71. S.D.—Abbott V. Rudolph, 44 X. 
W.2d 785, 73 S.D. 520. 

Wash.—In re Bartel’s Estate, 14 P. 

2d 5, 169 Wash. 441. 

4 C.J. p 348 note 87. 

Time for settlement of case or state¬ 
ment see infra § 944. 

72. Idaho.—Junction Placer Mining 
Co. v. Reed, 153 P. 564, 28 Idaho 
219. 

Ill.—Kanik v. Johnson Bros. Heating 
Co., 45 N.E.2d 576, 316 Ill.App. 
673. 

Mich.—Smilansky v. Murphy, 152 N. 

W. 1067, 186 Mich. 463. 

Minn.—Stebbins v. Friend, Crosby & 
Co., 254 N.W. 818, 191 Minn. 561— 
Wright v. Avenson, 218 N.W. 453, 
174 Minn. 97—Stevens v. Fritzen, 
164 N.W. 365, 139 Minn. 491. 

Okl.—Schuler v. State ex rel. Cory¬ 
ell, 236 P.2d 672, 205 Okl. 212- 
City of Ada v. Chambless, 79 P.2d 
1018, 183 Okl. 58—Thomas v. 

Westheimer & Daube, 209 P. 327, 
87 Okl. 130—Peck v. McClelland, 
166 P. 78, 65 Okl. 116. 

Tex.—State v. Camper, Civ.App., 261 
S.W.2d 465, error refused—Lam¬ 
bert v. Houston Fire & Cas. Ins. 
Co., Civ.App., 254 S.W.2d 405— 
Bradshaw v. Bradshaw, Civ.App., 
187 S.W.2d 688—Payne v. Allen, 
Civ.App., 78 S.W.2d 1018—Rankin 
v. Nash-Texas Co., Civ.App., 58 S. 
W.2d 902—Hunnicutt v. Lee, Civ. 
App., 16 S.W.2d 968—Cray croft v. 
Crawford, Civ.App., 262 S.W. 91— 
Frazier v. Crews, Civ.App., 255 S. 
W. 673—Martin v. Martin, Civ. 
App., 229 S.W. 695. 

Wash.—Jordian v. Di Rae, 250 P.2d 
523, 41 Wash.2d 570. 

4 C.J. p 348 note 88. 

Authority of cleric 

Statute providing that when ap¬ 
peals are taken from judgments of 
the clerk or judge not made in term 
time, the clerk is authorized to make 
any and all necessary orders for the 
perfecting of such appeals, did not, 
as to parties who had merely agreed 
that judge might render judgment 
out of term, and out of the district. 


authorize the clerk to enlarge the 
time in which to serve the case on 
appeal. 

N.C.—Little v. Sheets, 80 S.E.2d 44, 
239 N.C. 430. 

Duty of appellant 

It is the duty of appealing party, 
and not the court reporter, to secure 
the necessary extensions of time to 
serve and sign case-made, and any 
default of the court reporter, in this 
respect, is not grounds to have the 
judgment set aside. 

Okl.—Sabin v. Levorsen, 87 P.2d 138, 
184 Okl. 305—Hargrave v. Greer, 
79 P.2d 221, 182 Okl. 608—Lena v. 
Clinkenbeard, 49 P.2d 109, 173 Okl. 
495. 

73. NX.—Cozart v. Assurance Co. 

of America, 55 S.E. 411, 142 N.C. 
522—Pipkin v. McArtan, 29 S.E. 
334, 122 NX. 194—Rosenthal v. 

Roberson, 19 S.E. 667, 114 NX. 
594. 

74. Kan.—Gerdom v. Durein, 87 P. 
1137, 74 Kan. 704—Howard v. Car¬ 
ter, 80 P. 61, 71 Kan. 85—Security 
Inv. Co. v. Love, 23 P. 161, 43 Kan. 
157. 

Tex.—Anzaldua v. Richardson, Civ. 

App., 279 S.W.2d 169. 

Wash.—Crowley v. McDonough, 70 
P. 261, 30 Wash. 57. 

4 C.J. p 349 note 91. 

75. Wash.—Harpel v. Harpel, 71 P. 
1010, 31 Wash. 295. 

4 C.J. p 349 note 92. 

76. D.C.—Hines v. Hines, 43 App. 
D.C. 277. 

77. N.T.—McKeon v. Sherman, 152 
N.T.S. 435, 168 App.Div. 887. 

4 C.J. p 349 note 93. 

78. Ariz.—Schaefer v. Duhame, 181 
P.2d 628, 65 Ariz. 385. 

Wis.—Bigelow v. West Wisconsin R. 

Co., 27 Wis. 478. 

4 C.J. p 349 note 93 [a]. 

What must he shown 

(1) “To authorize the appellate 
court or a justice thereof to make 
an order under the provisions of sec¬ 
tion 790, Compiled Statutes 1921, it 
is necessary for the party applying 
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for the same to show that the court 
rendering the order or judgment 
sought to be appealed from refused 
to allow a reasonable time to make 
and serve the case or file it in the 
appellate court; that it is impossi¬ 
ble to make, serve, or file the case 
-within the time allowed by statute 
or the extension of time allowed by 
the trial court, if any; and that he 
is without fault in respect there¬ 
to.” 

Okl.—McGuire v. Oklahoma City 
Building & Loan Ass’n, 281 P. 230, 
232, 139 Okl. 105. To same effect 
Cherry v. Brown, 192 P. 227, 79 
Okl. 215, 13 A.L.R. 92. 

(2) An appellant, moving for ex¬ 
tension of time to file statement of 
facts, should state date of judg¬ 
ment appealed from and other facts 
supporting motion and also advise 
appellate court as to whether re¬ 
quest for additional time was made 
to trial court and result thereof. 

Tex.—Darden v. Davies, Civ.App., 

217 S.W.2d 892. 

(3) Appellate court would re¬ 
quire a strict showing before grant¬ 
ing extensions of time for filing 
statements of fact, and would re¬ 
quire such motions as to filing state¬ 
ments to be verified and to be ac¬ 
companied by affidavits of the court 
reporter setting out reasons why the 
records could not be prepared for 
timely filing, and a strict showing of 
good cause for any delay in ordering 
the record would be required. 

Tex.—Bradshaw v. Bradshaw, Civ. 
App., 187 S.W.2d 688—Rhodes v. 
Turner, Civ.App., 164 S.W.2d 743. 

Dock of funds 

The statute authorizing an appel¬ 
late court to grant additional time to 
make and serve the case-made is in¬ 
applicable where the only excuse for 
appellant’s failure timely to serve 
the case-made was lack of funds. 

Okl.—Kershaw v. Brook, 19 P.2d 144, 
162 Okl. 72. 

Application by stenographer 

(1) Under L.(1920) c 145, relating 
to extension of time, the supreme 
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The fact that the appellate court has, on notice to 
appellee, granted an extension of time in which to 
have the transcript of the evidence prepared and 
filed therein does not excuse appellant in depriving 
appellee of his statutory right to examine and ap¬ 
prove or object to such transcript before it was ap¬ 
proved by the trial judge and filed in the appellate 
court. 79 

Discretion of court. Since trial courts have a 
wide discretion in granting or refusing extensions 
of time, their action will not be disturbed except in 
cases of a plain abuse of discretion. 80 

A stay of proceedings will enlarge the time within 
which to make, file, and serve a case or state¬ 
ment. 80 - 5 

b. After Expiration of Term of Office 

The extension can be granted only by a judge con¬ 
ducting the court when it is made. 
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The judge in possession of the office, or the 
court, at the time the extension was made, is the 
proper person or tribunal to extend the time. 81 A 
judge, after his term of office has expired, cannot, 
unless the statute so provides, extend the time for 
making and serving a case. 82 The successor in 
office of the trial judge may grant the extension, 83 
even where the trial judge is authorized by statute 
to settle and certify the case after the expiration of 
his term. 84 

A special judge or judge pro tempore cannot, aft¬ 
er he ceases to sit as judge, extend the time for 
making and serving a case, even where he is au¬ 
thorized to sign and settle the case; such an exten¬ 
sion can be granted only by the regular judge who 
is in fact in possession of the office. 85 Upon being 
reassigned to hold court in the county, however, he 


court may grant an application by a 
court stenographer for an extension 
of thirty days in which to transcribe 
and file his notes of the evidence in 
a case, although because of an ad¬ 
journment thirty days have expired 
since the application was filed in that 
court, and more than thirty days 
have expired since the sixty days al¬ 
lowed by statute for the stenogra¬ 
pher to transcribe his notes, al¬ 
though no more than the thirty days 
allowed by statute can be allowed 
under any circumstances. 

Miss.—Dulaney v. Tonnar, 86 So. 

373, 123 Miss. 821—McFarlane v. 

Dormand, 86 So. 267, 123 Miss. 

434. 

(2) The application must be filed 
before the time allowed by law or by 
the court has expired, and the court 
cannot allow an application not so 
filed. 

Miss.—Dulaney v. Tonnar, supra. 
Power to fix conditions for filing 

Where an extension of time is 
granted by the appellate court, the 
appellate court acquires power to fix 
conditions under which record will 
be permitted to be filed. 

Tex.—Peyton v. Elliott, Civ.App., 262 

S.W.2d 126. 

Remedy by motion or mandamus 

(1) Although certiorari to review 
the order of the trial court refusing 
appellant leave to file late a state¬ 
ment of facts is a proper remedy un¬ 
der Remington Code (1915) § 1730— 
8, the remedy by motion in the su¬ 
preme court is also proper, and, if 
not, the application in the supreme 
court will be treated as an applica¬ 
tion for review, although the trial 
court is not made a party. 

Wash.—Howell v. Dunning, 181 P. 

697, 107 Wash. 369. 


(2) Where, due to mutual mistake 
of court and counsel as to effect of 
a stay of proceedings, appellant fail¬ 
ed to propose a case within stay pe¬ 
riod and his timely motion for ex- ! 
tension of time was not acted on and 
denied until after expiration of stay, 
appellant was entitled to peremptory 
writ of mandamus directing trial 
court to permit presentation and al¬ 
lowance of case after the time allow¬ 
ed by statute. 

Minn.—Schmit v. Village of Cold 
Spring, 10 N.W.2d 727, 215 Minn. 
572. 

79. Tex —Corbett v. Raymondville 
Independent School Dist., Civ.App., 
52 S.W.2d 1116. 

80. Mich.—Smilansky v. Murphy, 
152 N.W. 1067, 186 Mich. 463. 

Minn.—State ex rel. Dalkin v. Guil¬ 
ford, 256 N.W. 238, 192 Minn. 345. 
N.D.—Sharon Milling Co. v. Galde, 
211 N.W. 589, 54 N.D. 817. 

Okl.—McGuire v. Oklahoma City 
Building & Loan Ass’n, 281 P. 230, 
139 Okl. 105—Spaulding v. Beidle- 
man, 152 P. 367, 49 Okl. 197—-Irwin 
v. First Nat. Bank, 149 P. 1081, 47 
Okl. 538. 

S.C.—Brock v. Brock, 116 S.E. 442, 
123 SC. 361. 

Tex.—Bradshaw v. Bradshaw, Civ. 
App., 187 S.W.2d 688—Dobie v. 
Scott, Civ.App., 188 S.W. 286, dis¬ 
missed for want of jurisdiction. 

4 C.J. p 349 note 94. 

No application, to trial court 

The court of civil appeals will not 
compel the trial court to extend the 
time for filing a statement of facts 
where it was not shown that the re¬ 
lator applied to the trial court for an 
extension, since the relief could be 
granted by the appellate court only 
upon the theory that the trial judge 
had abused his discretion therein. 

893 


Tex.—Barrera v. McCormick, Civ. 

App., 63 S.W.2d 1084. 

80.5 Minn.—Schmit v. Village of 
Cold Spring, 10 N.W.2d 727, 215 
Minn. 572. 

81. Kan—Wallace v. Caldwell, 59 P. 
379, 9 Kan.App. 538. 

4 C.J. p 349 note 95. 

Judge hearing motion in case 

A judge, who took no part in the 
“trial" except to hear and deny a 
motion for new trial, is authorized 
to extend the time for filing the 
statement of facts. 

Tex.—Pratley v. Sherwin-Williams 
Co. of Texas, Com.App., 36 S.W.2d 
195. 

Judge specially assigned 

A district judge specially assigned 
to hold court within a district may 
extend the time for making and serv¬ 
ing case-made while within the des¬ 
ignated district, whether or not 
within the particular county. 

Okl.—Campbell v. Johnson, 267 P. 
661, 131 Okl. 79. 

82. Kan.—Hulme v. Diffenbacher, 
36 P. 60, 53 Kan. 181. 

Wallace v. Caldwell, 59 P. 379, 9 
Kan.App. 538—Atchison, etc., R. 
Co. v. Leeman, 48 P. 932, 5 Kan. 
App. 804. 

83. Kan.—Hulme v. Diffenbacher, 
36 P. 60, 53 Kan. 181. 

Okl.—St. Louis, etc, R. Co. v. Da¬ 
vis, 120 P. 562, 33 Okl. 565. 

84. Okl.—Oklahoma F. Ins. Co. v. 
Kimpel, 135 P. 6, 39 Okl. 339—St. 
Louis, etc., R. Co. v. Davis, 120 
P. 562, 33 Okl. 565. 

85r Okl.—Lasley v. Revard, 180 P. 
2d 161, 198 Okl. 488—Brown v. 
Tucker, 119 P.2d 42, 189 Okl. 615— 
Graf Packing Co. v. Palphrey, 62 
P.2d 53, 178 Okl. 95—Holiby v. 
Poteet, 286 P. 782, 142 Okl. 250— 
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may grant a motion to extend the time which was 
previously made before him. 56 

c. Time of Allowance 

As a general rule an extension must be made after 
rendition of the judgment or order appealed from and 
before expiration of the time for service. 

An order extending the time to make, serve, and 
file a case or statement must ordinarily be made be- 
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fore the expiration of the time fixed by statute or 
rule of court for service in the first instance, 87 or 
within the limit of a previous valid extension of 
time; 88 otherwise the order of extension will be 
invalid. In some jurisdictions, however, time may 
be extended, or leave granted, to make and serve 
a case, even after expiration of the time originally 
fixed for that purpose. 89 


Boswell v. Ingram, 230 P. 909, 104 
Okl. 240—Sharum v. Lasley, 215 
P. 757, 90 Okl. 34—Shawnee Nat 
Bank v. Van Zant, 202 P. 285, 84 
Okl. 107, 26 A.L.R. 1349—Brown v. 
Parks, 195 P. 133, 80 Okl. 184— 
Southwestern Electric Co. v. Nunn 
Electric Co., 193 P. 973, 80 Okl. 6— 
McGuire v. McGuire, 189 P. 193, 
78 Okl. 164—Rogers v. Bass & Har¬ 
bour Co. # 150 P. 706, 47 Okl. 786— 
Bradley v. Farmers' State Bank, 
147 P. 302, 45 Okl. 763—Osborne v. 
Chicago, R. I. & P. Ry. Co., 147 P. 
301, 45 Okl. 817—Cantwell v. Pat¬ 
terson, 139 P. 517, 40 Okl. 497. 

Howell v. State, 117 P. 723, 6 
Okl.Cr. 627. 

4 C.J. p 350 note 99. 

86. Okl.—Ragan v. Shannon, 225 P. 

672, 98 Okl. 289. 

87- Colo.—Morford v. Colorado 

Home Inv. Co., 162 P. 147, 62 

Colo. 310. 

Idaho—Moody v. Crane, 199 P. 652, 
34 Idaho 103. 

Ill-—Kanik v. Johnson Bros. Heat¬ 
ing Co., 45 N.E.2d 576, 316 Ill.App. 

673. 

Mich.—Friedberg v. Goodman, 202 N. 
W. 975, 230 Mich. 91—Walsh v. 
Perkins, 195 N.W. 682, 225 Mich. 
51. 

Miss.—Geiselbreth v. Mississippi 
Power & Light Co., 147 So. 874, 166 
Miss. 749. 

N.Y.—;Smith v. Levinson, 22 4 N.Y.S. 
4, 221 AppDiv. 817. 

N.C.—Lightner v. Boone, 19 S.E.2d 
144, 221 N.C. 78. 

Okl.—Jordan Bus Co. v. Wafer, 278 
P.2d 228—Sheets v. Sheets, 226 P. 
2d 915, 204 Okl. 88—Adams v. 

Hobbs, 226 P.2d 913, 204 Okl. 85— 
Clayton v. Clayton, 216 P.2d 314, 
202 Okl. 576—Biggs v. Phipps, 54 
P.2d 359, 175 Okl. 638—Brooks v. 
Titus, 23 P.2d 379, 164 Okl. 207- 
Lewis v. Lee, 15 P.2d 3, 159 Okl. 
257—Suggs v. Farm Home Sav. 
Loan Ass’n, 292 P. 42, 145 Okl. 159 
—Tulsa Industrial Loan & Invest¬ 
ment Co. v. Bankers’ Utilities Co., 
278 P. 639, 137 Okl. 163—Jones v. 
Montgomery, 278 P. 266, 137 Okl. 
16—Chase v. State, 276 P. 486, 136 
Okl. 80—Rourke v. Bevis, 276 P. 
482, 136 Okl. 76—Goodwin v. Da¬ 
vis, 274 P. 462, 135 Okl. 104— 
French v. Boles, 261 P. 196, 128 
Okl. 90—Aztec Oil Co. v. Dague, 
247 P. 398, 121 Okl. 46, 47—W. T. 


Rawleigh Co. v. Mills, 246 P. 614, 
117 Okl. 283—Bishop v. Allen, 229 
P. 215, 102 Okl. 285—In re Is- 
parhecher Sarwarhie, 205 P. 133, 85 
Okl. 186. 

S.C.—Brock v. Brock, 116 S.E. 442, 
123 S.C. 361. 

Tex.—Gonzalez v. U. S. Fidelity & 
Guaranty Co., 274 S.W.2d 537, 154 
Tex. 118. 

Kermit Independent School Dist. 
No. 5 v. State ex rel. Wink Inde¬ 
pendent School Dist. No. 1, Civ. 
App., 208 S.W.2d 717—Norwood v. 
Bayshore Bus Lines, Civ.App., 196 
S.W.2d 526, error dismissed—Jen¬ 
nings v. Fredericks, Civ.App., 190 
S.W.2d 707, error refused—Parsons 
v. West, Civ.App., 159 S.W.2d 224 
—Powell v. Lake, Civ.App., 116 S. 
W.2d 488. 

Wash—Paige v. Ius, 273 P.2d 492, 
45 Wash.2d 65—Jordan v. Di Rae, 
250 P.2d 523, 41 Wash.2d 570— 
Thompson v. Short, 106 P.2d 720, 
6 Wash.2d 71—In re Burkhart’s 
Estate, 72 P.2d 1036, 192 Wash. 136 
—Schultz v. Anderson, 71 P.2d 
365, 191 Wash. 326—Nudd v. City 
of Seattle, 62 P.2d 43, 188 Wash. 
273. 

4 C.J. p 350 note 1. 

88. III.—Kanik v. Johnson Bros. 
Heating Co., 45 N.E.2d 576, 316 
Ill.App. 673. 

N.Y.—Lightner v. Hartmann-Blanch- 
ard Co., 169 N.Y.S. 471, 102 Misc. 
655. 

Okl.—Adams v. Hobbs, 226 P.2d 913, 
204 Okl. 85—Massad v. Heide, 17 
P.2d 417, 161 Okl. 68—McGrew v. 
Land, 7 P.2d 676, 154 Okl. 273— 
Maben v. Tulsa Motor Sec. Corpo¬ 
ration, 299 P. 849, 149 Okl. 146— 
Shinn v. Oklahoma City Building 
& Loan Ass'n, 266 P. 435, 130 Okl. 
173—Petty v. Foster, 252 P. 836, 
122 Okl. 152—Choctaw Cotton Oil 
Co. v. Wilson Grocery Co., 247 P. 
974, 121 Okl. 103—Hensley v. 

State, 247 P. 376, 120 Okl. 47— 
Freed v. Bank of Aurora, 240 P. 
618, 113 Okl. 186—Cottingham v. 
Cottingham, 239 P. 574, 113 Okl. 
115—Hancock v. Security Nat. 
Bank of Tulsa, 226 P. 44, 102 Okl. 

' 55—Anderson v. Middle Tennessee 
Gas & Oil Co., 223 P. 863, 98 Okl. 
67—Berry v. Peuter, 223 P. 617, 
98 Okl. 56—Hoggard v. Conserva¬ 
tive Loan Co., 222 P. 674, 101 Okl. 
14—Brittain v. Lorett, 204 P. 438, 
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85 Okl. 49—Montooth v. Smith, 203 
P. 214, 85 Okl. 43—In re Assess¬ 
ment of Central Nat. Bank of Ok¬ 
mulgee, 198 P. 88, 81 Okl. 259— 
Bass v. Dowd, 197 P. 513, 81 Okl. 
212 —Hurley v. Childers, 195 P. 
755, 80 Okl. 243—Tanner v. Craw¬ 
ford, 195 P. 138, 80 Okl. 183—Crip¬ 
ple Creek Oil Co. v. King, 185 P. 
439, 65 Okl. 316—Morgan v. Board 
of Com’rs of Logan County, 159 P. 
514, 59 Okl. 290—Lyndon v. Coyle, 
152 P. 373, 51 Okl. 715—Swanson v. 
Bay less, 151 P. 683, 51 Okl. 37— 
Walker v. Reginald, 151 P. 680, 51 
Okl. 10—McLean v. McLean, 147 
P. 302, 45 Okl. 765—Scott v. Young, 
143 P. 36, 43 Okl. 367—Wills v. 
Buzbee, 140 P. 1146, 42 Okl. 206— 
Vannier v. Fraternal Aad Ass’n, 140 
P. 1021, 40 Okl. 732. 

4 C.J. p 350 note 2. 

Considered as appeal on transcript 
An order extending time within 
which to make and serve case-made, 
made after time originally allowed 
for such purpose had expired, was 
beyond power of trial court, and 
hence reviewing court could consid¬ 
er the appeal only as on transcript. 
Okl-—Abbott v. Shannon, 76 P.2d 
1067, 182 Okl. 151. 

Modifying void order 

The trial court is without jurisdic¬ 
tion to modify or change a void or¬ 
der extending the time in which to 
make, serve, and settle a case-made 
after the expiration of the time al¬ 
lowed by law or former valid order 
extending the time. 

Okl.—Baxter v. Wilbanks, 9 P.2d 
426, 156 Okl. 51—Saxon v. Green, 
267 P. 465, 131 Okl. 15. 

89. Minn.—Stebbins v. Friend, Cros¬ 
by & Co., 254 N.W. 818, 191 Minn. 
561. 

4 C.J. p 350 note 3. 

Unavoidable accident 

(1) Under statute, notice of the 
application and a showing of acci¬ 
dent or misfortune which could not 
have reasonably been avoided are 
conditions precedent to the right to 
extend the time for serving case- 
made where the time previously fixed 
or allowed by statute has expired. 
Okl.—Pure Oil Co. v. Quarles, 82 P. 
2d 970, 183 Okl. 418—City of Ada 
v. Chambless, 79 P.2d 1018, 183 
Okl. 58—Nonnamaker v. Lively, 
220 P. 926, 96 Okl. 149—Colbert v. 
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A judge in vacation may enlarge the time for 
making a case, proposing amendments, and for giv¬ 
ing notice of an appearance before the judge, pro¬ 
vided the time originally allowed has not expired; 
and after the expiration of the time he may grant an 
order staying proceedings until the motion can be 
made to the court. 90 

Before rendition of the order or judgment ap¬ 
pealed from, the time cannot be extended; 91 but 
where an extension was granted immediately after 
the sustaining of an objection to the introduction of 
any testimony and dismissal of the case, and sub¬ 


sequently without being required to do so to present 
the point for review, appellant moved for a new 
trial, the appeal is treated as from the order sus¬ 
taining the objection, and the extension was not 
premature. 92 

d. Length of Extension 

The time cannot be extended beyond the limit fop 
prosecuting an appeal or writ of error. 

The court below cannot extend the time in which 
to make and serve a case or statement on appeal 
beyond the time limited by statute within which an 
appeal or writ of error may be prosecuted. 93 In 


Higgambotham, 155 P. 1084, 57 Okl. 
69—Wylie v. Shutler, 155 P. 513. 
55 Okl. 377—Rogers v. Bass & 
Harbour Co., 150 P. 706, 47 Okl. 
786. 

(2) Mere inadvertence, misunder¬ 
standing, or oversight does not con¬ 
stitute "accident or misfortune” 
within contemplation of statute au¬ 
thorizing an extension of time to 
make and serve case-made on such 
grounds. 

Okl.—J. R. Watkins Co. v. Chap¬ 
man, 172 P.2d 768, 197 Okl. 466— 
Pure Oil Co. v. Quarles, 82 P.2d 
970, 183 Okl. 418. 

(3) Where appellants notified 
court reporter to prepare case-made, 
but he failed to prepare it in time, 
and no effort was made to obtain an 
extension before the time had lapsed, 
there was no “accident or misfor¬ 
tune which could not reasonably 
have been avoided,” so as to entitle 
appellants to additional time in 
which to prepare the case-made, not¬ 
withstanding existing custom that 
court reporter usually attended to 
obtaining additional time without in¬ 
structions from appealing party. 
Okl.—Hargrave v. Greer, 79 P.2d 

221, 182 Okl. 608—City of Ada v. 
Chambless, 79 P.2d 1018, 183 Okl. 
58. 

(4) Statute is analogous to the 
statutes dealing with new trial and 
time for application for a new trial. 
Okl.—City of Ada v. Chambless, su¬ 
pra. 

90. N.Y.—Hawkins v. Dutchess, 
etc., Steamboat Co., 7 Cow. 467— 
Black v. Brown, 9 Johns. 264, over¬ 
ruling Jackson v. Hornbeck, 2 
Johns.Cas. 115, Col.Cas, 127, Col. 
C.Cas. 75. 

91. Okl.—Wyant v. Beavers, 150 P. 
480, 49 Okl. 30. 

4 C.J. p 352 note 13 [a]. 

92. Okl.—Minnetonka Oil Co. v. 
Cleveland Vitrified Brick Co., 149 
P. 1136, 48 Okl. 156. 

93. N.C.—Finch v. Commissioners 
of Nash County, 129 S.E. 195, 190 
N.C. 154. 


Okl.—Crutchfield v. Forrester, 87 P. 
2d 323, 184 Okl. 352—Universal 
Automobile Ins. Co. v. Bryant, 280 
P. 266, 137 Okl. 304—Saxon v. 

Green, 267 P. 465, 131 Okl. 15— 
Shinn v. Oklahoma City Building 
& Loan Ass’n, 266 P. 435, 130 Okl. 
173—Exchange Nat. Bank of Ard¬ 
more v. Merritt, 235 P. ISO, 108 
Okl. 184—Hamby v. Mounts, 217 P. 
473, 95 Okl. 163—Rector v. Swan¬ 
son, 204 P. 299, 85 Okl. 52—Court¬ 
ney v. Moore, 151 P. 1178, 51 Okl. 
628—Rogers v. Bass & Harbour 
Co., 150 P. 706, 47 Okl. 786—Mem¬ 
phis Steel Const. Co. v. Hutchison, 
147 P. 771, 47 Okl. 72. 

4 C.J. p 350 note 4. 

After abandonment of appeal 

Where appellant, pending motion 
for additional sixty days for filing a 
statement of facts, abandoned the 
appeal and resorted to a writ of er¬ 
ror without knowledge of the re¬ 
viewing court, additional sixty days 
granted in the appeal proceeding 
could not be added to the statutory 
sixty-day period allowed in the writ 
of error proceeding. 

Tex.—Shipp v. Metzger Dairies, Civ. 
App., 88 S.W.2d 660. 

Extension, within statutory time 

(1) Where the time to make and 
serve case-made was extended for 
ninety days, and within such time 
was further extended for ninety 
days, the one hundred and eighty 
days so allowed did not exceed the 
six calendar months from the date 
of the first order provided by stat¬ 
ute in which to file the petition in 
error and case-made in the supreme 
court. 

Okl.—Citizens' State Bank of Okeene 
v. Cressler, 170 P. 230, 69 Okl. 68 
—Courtney v. Moore, 151 P. 1178, 
51 Okl. 628. 

(2) Moreover, such an order ex¬ 
tending the time for serving case- 
made, and requiring it to be settled 
on notice presented by order, extend¬ 
ing the time beyond the six months’ 
period allowed by statute, was not 
void, where the order required case- 
made to be made and served within 
six months. 


Okl.—Citizens’ State Bank of Okeene 
v. Cressler, supra. 

(3) Where the order limits the 
time for serving the case-made to 
within six months from the date of 
judgment, the trial court, within the 
time allowed in the last order, may 
modify the previous order to enable 
the case to be settled within the time 
prescribed by statute to be filed in 
the supreme court. 

Okl.—Citizens’ State Bank of Okeene 
v. Cressler, supra. 

Extension beyond statutory time 

(1) An order which attempts to 
extend the time for serving, amend¬ 
ing, signing, or settling a case-made 
beyond the period allowed by stat¬ 
ute for perfecting an appeal is void 
only in so far as it purports to au¬ 
thorize taking one or more of the 
necessary steps to perfect an appeal 
after the expiration of such limita¬ 
tion period. Such order is irregular 
only in so far as it fails to require 
that all or some of the necessary 
steps above referred to be taken 
within the time authorized by law. 
The order is subject to correction by 
subsequent order shortening the time 
if the subseqeunt order is made prior 
to the expiration of the statutory 
period for perfecting an appeal. 

Okl.—McKenna v. Nichlos, 145 P.2d 

957, 193 Okl. 526—Smoot v. Mul¬ 
lins, 75 P.2d 179, 181 Okl. 505— 
Peebles v. Kansas Life Ins. Co., 52 
P.2d 747, 175 Okl. 231—Staner v. 
McGrath, 51 P.2d 795, 174 Okl. 454 
—Security Building & Loan Ass’n 
of Oklahoma City v. Ward, 50 P.2d 
651, 174 Okl. 238. 

(2) So an appeal is not dismissible 
because the case-made was not serv¬ 
ed within the time allowed by law 
and an extension order attempted to 
extend the time beyond the six 
months’ limitation for perfecting the 
appeal, where the extension order 
was subsequently corrected by an or¬ 
der shortening the time entered 
within the limitation for perfecting 
the appeal. 

Okl.—Peebles v, Kansas Life Ins. 
Co., supra. 


895 



4A C.J.S, 


§ 933 APPEAL & ERROR 


some jurisdictions the court may, by an order en¬ 
tered of record during the term, allow the state¬ 
ment of facts to be made up, signed, and filed in 
vacation within a prescribed period after adjourn¬ 
ment of the term. 94 The trial judge has been held 
to be without authority to extend the time for filing 
a statement or case where such an order would de¬ 
lay the filing of the transcript or record in the ap¬ 
pellate court. 94 - 5 

e. Second Extension 

Where the time has been extended, a further exten¬ 
sion may be allowed. 

In the absence of an express prohibition in the 
statute, the court may grant a second or further ex¬ 
tension before the time previously allowed has ex¬ 
pired. 95 

f. Notice of Application 

In some, but not other, jurisdictions notice of the ap¬ 
plication is required. 


In some jurisdictions no notice of an application 
for an extension of time in which to make and serve 
a case or statement need be served on the opposite 
party, 96 in others an order for an extension of the 
time for filing a statement of facts, when made on 
an ex parte application, is wholly void. 97 An ap¬ 
plication made after expiration of the time fixed by 
statute, rule, or previous valid extension is required, 
in some jurisdictions, to be on notice. 98 

g. Stipulation of Parties 

Although there is authority to the contrary, a written 
stipulation to extend the time effects an extension. 

In some jurisdictions an extension of the time 
within which a case or statement should be made 
and served cannot, in the absence of an order of the 
court, be made by mere stipulation between the 
parties. 99 In other jurisdictions, stipulations for 
extension of the time are upheld, and no order of 


(3) And where an order extended 
the time to prepare and serve a case- 
made and to suggest amendments be¬ 
yond the period allowed by statute 
for perfecting an appeal, a case-made 
filed within that time is valid where 
defendant in error, before expiration 
of the period, agreed that the case- 
made was correct and waived the 
provision relative to amendments. 
Okl.—McKenna v. Nichlos, 145 P.2d 
957, 1D3 Okl. 526—First Bank of 
Maysville v. Alexander, 149 P. 152, 
47 Okl. 456. 

Extension unnecessary to protect 
right of appeal 

Allowance of over one hundred 
twenty days time, extending beyond 
date for docketing appeal in supreme 
court, for preparation and service of 
case on appeal composed exclusive¬ 
ly of affidavits, was unnecessary, 
since appellant had adequate reme¬ 
dy by writ of certiorari, if necessary 
to protect his right of appeal. 

N.C.—In re Suggs, 78 S.E.2d 157, 238 
N.C. 413. 

In Washington, under Ballinger 
Annot.Codes & St. § 5062, the time 
for filing and serving a statement of 
facts on appeal cannot be extended 
beyond ninety days after the time 
begins to run in which an appeal 
i*iay be taken, either by order of 
v.ourt or stipulation; a statement 
filed after such time will be stricken. 
Wash.—Chelan Electric Co. v. Wick, 
269 P. S27, 148 Wash. 479, appeal 
dismissed Wick v. Chelan Electric 
Co., 50 S.Ct. 41, 280 U.S. 108, 74, 
Lr.Ed. 212. 

4 C.J. p 350 note 4 [c]. 

94. Ariz—Lemon v. Ward, 73 P. 443, 

3 Ariz. 219. 

4 C.J. p 351 note 5. 


94.5 Tex.—Ziegler v. Hunt, Com 
App., 280 S.W. 546. 

State v. Camper, Civ.App., 261 
S.W.2d 465, error refused—Evans 
v. Galbraith-Foxworth Lumber 
Co., Civ.App., 43 S.W.2d 481—Bar¬ 
ron v. Theophilakos, Civ.App., 13 
S.W.2d 739. 

Irregularity cured 

Irregularity in granting 10-day 
extension of time for filing state¬ 
ment of facts which would have 
projected time for filing statement 
beyond time fixed for filing tran¬ 
script in court of civil appeals was 
cured by order of court of civil ap¬ 
peals extending time for filing of 
transcript, so that operation of order 
extending time for filing of state¬ 
ment of facts in trial court was ex¬ 
tended accordingly. 

Tex.—Gossler v. Lipper, Civ.App., 
93 S.W.2d 1175. 

Repeal of conflicting provisions 
Statutory provisions, giving court 
of civil appeals unlimited authority 
to grant plaintiff in error additional 
time to file statement of facts on 
showing of good cause, are in conflict 
with, and hence repealed by, statu¬ 
tory amendment, authorizing exten¬ 
sion of time to file such statement 
for period not beyond time fixed by 
statute for filing transcript. 

Tex.—Oliphant v. Buie, Civ.App., 134 
S.W.2d 751, error dismissed, judg¬ 
ment correct. 

95. Ill.—Scaggs v. Fithian, 86 N.E. 

2d 398, 337 Ill.App. 597. 

Okl.—State Exch. Bank of Elk City 
v. National Bank of Commerce of 
St. Louis, Mo., 169 P. 482, 70 Okl. 
220 . 

Tex.—Hodges v. Nix, Civ.App., 225 
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S.W.2d 576, error refused no re¬ 
versible error. 

4 C.J. p 351 note 6. 

96. Okl.—State Exch. Bank of Elk 
City v. National Bank of Com¬ 
merce of St. Louis, Mo., 169 P. 482, 
70 Okl. 220—Courtney v. Moore, 
151 P. 1178, 51 Okl. 628. 

4 C.J. p 351 note 7. 

97. Wash.—Siegley v. Kelley, 172 P. 
203, 101 Wash. 73—Austin v. Pet- 
rovitsky, 144 P. 26, 82 Wash. 343. 

4 C.J. p 351 note 8. 

Oral notice insufficient 
An affidavit of one of appellant’s 
attorneys that before procuring an 
order of extension of time for filing 
the statement of facts he orally ad¬ 
vised respondents’ attorney an exten¬ 
sion would be applied for, and that 
respondents’ attorney assured affiant 
he would not object, sets out no facts 
meeting the requirement of notice 
under Remington Code (1915) § 393, 
or estopping respondents from as¬ 
serting rights. 

Wash.—Siegley v. Kelley, 172 P. 203, 
101 Wash. 73. 

98. Okl.—City of Ada v. Chambless, 
79 P.2d 1018, 183 Okl. 58—In re 
Stout’s Estate, 245 P. 868, 117 Okl. 
12 . 

99. Kan.—Limerick v. Haun, 25 P. 
1069, 44 Kan. 696. 

Okl.—Majors v. Dennis, 273 P.2d 767. 
Tex.—Norwood v. Bayshore Bus 
Lines, Civ.App., 196 S.W.2d 526, er¬ 
ror dismissed. 

Wash.—Paige v. Ius, 273 P.2d 492, 45 
Wash.2d 65—Thompson v. Short, 
106 P.2d 729, 6 Wash. 2d 71—Nudd 
v. City of Seattle, 62 P.2d 43, 188 
Wash. 273. 

4 C.J. p 351 note 9. 
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court is necessary to validate them. 1 Such stipula¬ 
tion must be in writing, however; a mere oral agree¬ 
ment will not be recognized. 2 

h. Order of Extension 

The judicial act of extending the time is evidenced 
by an order which must be duly entered and is generally 
construed strictly. 

Since the act of extending the time for making 
and serving a case or statement of facts is judicial, 


it must usually be evidenced by an order of court, 3 
supported by the evidence, 3 - 5 entered in apt time 4 
on the docket or carried into the minutes, 5 and can¬ 
not be made by the judge while absent from the 
jurisdiction, 6 although it is not necessary that the 
order of extension be filed with the clerk below, un¬ 
less the statute or rule of court requires it. 7 

Unless another time is fixed therein, the time be¬ 
gins to run from the date of the order. 8 An order 


1. N.C.—Kerr v. Drake, 108 S.E. 393, 
182 NC. 764—Sanford v. National 
Council, Junior Order of United 
American Mechanics, 97 S.E. 384, 
176 N.C. 443. 

4 C.J. p 351 note 10. 

Construction 

A stipulation extending: the time 
for filing: and serving the statement 
of facts applies to all parties execut¬ 
ing it, although certain of them who 
shared in the expenses do not appear 
on the face of the stipulation as hav¬ 
ing their time extended. 

Wash.—Eyak River Packing Co. v. 
Huglen, 255 P. 123, 143 Wash. 229, 
reheard 257 P. 638, 143 Wash. 229. 

2. N.C.—Standard Mirror Co. v. 
Philadelphia Casualty Co., 72 S.E. 
826, 157 N.C. 28—Cozart v. Assur¬ 
ance Co. of America, 55 S.E. 411, 
142 N.C. 522—Sondley v. Asheville, 
17 S.E. 534, 112 N.C. 694. 

Wash.—Humes v. Hillman, 80 P. 

1104, 39 Wash. 107. 

Stipulation not to contest 

An oral stipulation between the 
attorneys that appellant's application 
for an extension of time for filing a 
statement of facts would not be con¬ 
tested was not legally binding on re¬ 
spondents. 

Wash.—Siegley v. Kelley, 172 P. 203, 
101 Wash. 73. 

3. Kan.—German Ins. Co. v. Kirken- 
dall, 67 P. 443, 64 Kan. 884. 

Mich.—Winegar v. Fritz, 129 N.W. 

878, 164 Mich. 427. 

4 C.J. p 351 note 12. 

Approval of narrative statement 
Approval by trial court of narra¬ 
tive statement of testimony on hear¬ 
ing of motion for new trial and order 
for filing of such narrative was suf¬ 
ficient compliance with civil proce¬ 
dure rule relating to extension of 
time for filing statement of facts, 
where there was pending in the court 
of civil appeals a motion for exten¬ 
sion of time for filing the record. 
Tex.—Lambert v. Houston Fire & 
Cas. Ins. Co., Civ.App., 254 S.W. 
2d 405—Herman v. Rountree, Civ. 
App., 162 S.W.2d 144. 

3.5 Okl.—Hargrave v. Greer, 79 P.2d 
221, 182 Okl. 608. 

4. Okl.—Planters' Mut. Ins. Assoc, 
v. Rose, 112 P. 966, 27 Okl. 530. 

4A C.J.S.—57 


Tex.—Ham ill v. Samuels, 133 S.W. 

419, 104 Tex. 46. 

4 C.J. p 352 note 13. 

5. Okl.—Zahn v. Obert, 158 P. 351— 
Boorigie Bros. v. Quinn-Berry Tea 
& Coffee Co., 157 P. 330—St. Louis, 
I. M. & S. Ry. Co. v. Farley, 157 P. 
300, 57 Okl. 405—Keen v. Hiatt, 153 
P. 861, 54 Okl. 130—Holmberg v. 
Will, 152 P. 357, 49 Okl. 138—Dod¬ 
der v. Washita Lumber Co., 151 P. 
679, 51 Okl. 25—Town of Okemah 
v. Allen, 150 P. 669, 48 Okl. 757— 
Mobley v. Chicago, R. I. & P. Ry. 
Co., 145 P. 321, 44 Okl. 788. 

4 C.J. p 352 note 14. 

Sufficiency of case-made 

(1) Fact that order granting ex¬ 
tension of time in which to prepare 
and serve case-made was not shown 
to have been entered on the journal 
was not ground for dismissal of ap¬ 
peal. 

Okl.—Smoot v. Anthony, 138 P.2d 547, 
192 Okl. 605. 

(2) So, a recital in a case-made 
duly certified that an order was made 
extending the time to prepare and 
serve case, where the substance of 
the order is contained in the case- 
made, is sufficient, and a motion to 
dismiss for failure to show that the 
order of extension was entered on 
the journal will be overruled. 

Okl.—St Louis & S. F. R. Co. v. Tal¬ 
iaferro, 160 P. 610, 58 Okl. 585. 

6. Okl.—Perry v. Hoblit, 129 P. 693, 
35 Okl. 362—Blanchard v. U. S., 52 
P. 736, 6 Okl. 587. 

4 C.J. p 352 note 15. 

Outside county 

Under Const art 7 § 25, a purport¬ 
ed order of the district court extend¬ 
ing the time to make and serve a 
case-made made in a county other 
than that in which the cause is pend¬ 
ing, is void. 

Okl.—EichofC v. Caldwell, 151 P. 860, 
51 Okl. 217, L.R.A.1917F 359. 

4 C.J. p 352 note 15 [b]. 

7- Kan.—Kansas City-Leaven worth 
R. Co. v. Langley, 78 P. 858, 70 
Kan. 453. 

4 C.J. p 352 note 16. 

8. Okl.—Soliss v. Davis, 114 P. 609, 
28 Okl. 496. 

“This date” 

In an order granting an extension 
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from "this date" to serve the case, 
the quoted words mean the date on 
which the order was made. 

Okl.—Covey v. Town of Waynoka, 284 
P. 293, 141 Okl. 154—Rourke v. Be- 
vis, 276 P. 482, 136 Okl. 76—Harri¬ 
son v. Reed, 197 P. 159, 81 Okl. 149. 

Additional time 

(1) Where the time for making and 
serving case-made is extended nine¬ 
ty days “in addition to the time al¬ 
lowed by law" and the statute allows 
fifteen days for making and serving 
case-made, the case-made may be 
served any time within one hundred 
five days from the ruling on the mo¬ 
tion for new trial. 

Okl.—Ragan v. Shannon, 225 P. 672, 
98 Okl. 289. 

(2) Where sixty days were allowed 
to make and serve a case-made, the 
court had power, within the sixty 
days, to enter an order extending the 
time thirty days from the sixty-sec¬ 
ond day; and such order, to make it 
effective, would be construed as ex¬ 
tending the time thirty-two days 
from the sixty days originally allow¬ 
ed. 

Okl.—Ball v. Freeman, 149 P. 1158, 48 
Okl. 298. 

(3) Where the court, within fifteen 
days after expiration of the sixty- 
day period for filing a statement of 
facts, granted sixty days additional, 
the additional period ran from ex¬ 
piration of the original period and 
not from granting of the motion, in 
the absence of a contrary provision 
therein. 

Tex.—Shipp v. Metzger Dairies, Civ. 
App., 88 S.W.2d 660. 

“Extended” time 

When at the time of overruling a 
motion for a new trial and by order 
of court, the time in which to make 
and serve a case-made is extended 
for a period of sixty days, the sixty 
days' extension of time does not run 
concurrently with the statutory time 
of fifteen days, but the word “ex¬ 
tended" means to stretch out or 
lengthen the time already provided 
for by stataute, and, in the absence 
of any words or limitation, begins to 
run at the expiration of the statu¬ 
tory period of time. 

Okl.—Thomas v. Westheimer & Dau- 
be, 209 P. 327, 87 Okl. 130. 
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extending time “until” a specified day is usually con¬ 
strued as including the day specified, 9 although the 
word “to” or “until” in such an order has been held 
to exclude such day. 10 If the last day falls on a 
Sunday or holiday, the party has the following day 
in which to comply with the order. 11 

Notice of the order of extension is required by 
statute in some jurisdictions, but this requirement 
has been held directory, and not a condition pre¬ 
cedent to the validity of the order. 12 

Construction and effect of order . Orders of ex¬ 
tension are generally construed strictly and will 
not be extended beyond their plain terms, although 
the terms used will be taken in their ordinary 


4A C.J.S. 

sense. 13 Accordingly, an order extending the time 
within which to appeal 13 - 5 or make a supersedeas 
bond 13 - 10 does not extend the time within which 
to make and serve a case or statement of facts. 

§ 934. Failure to Make, File, or Serve in 
Time 

The appellate court will not consider a case or state¬ 
ment not timely made, filed, or served. 

Where an appellant or plaintiff in error fails to 
make, file, or serve his case or statement of facts 
within the time allowed by statute or by order of 
the court, such case or statement cannot be con¬ 
sidered by the appellate court, 14 in the absence of 


9. Kan.—Consolidated Kansas City- 
Smelting, etc., Co. v. Peterson, 55 
P. 673, 8 Kan.App. 316. 

Tex.—Harvey v. Provident Inv. Co., 
Civ.App., 150 S.W. 2S4. 

Wash.—State v. Benson, 58 P. 217, 21 
Wash. 365. 

10. Kan.—Buck’s Stove, etc., Co. v. 
Davidson, 79 P. 119, 70 Kan. 885— 
Maynes v. Gray, 76 P. 443, 69 Kan. 
49, 2 Ann.Cas. 518—Croco v. Hille, 
72 P. 208, 66 Kan. 512. 

Garden City v. Merchants’, etc., 
Nat. Bank, 60 P. 823, 8 Kan.App. 
785. 

4 C.J. p 352 note 19. 

11. Kan.—Scruton v. Hall, 50 P. 964, 
6 Kan.App. 714. 

Okl—Boynton Land, Min., etc., Co. v. 

Runyan, 116 P. 809, 29 Okl. 306. 

4 C.J. p 352 note 20. 

12. Kan.—Goodnough v. Webber, 88 
P. 879, 75 Kan. 209. 

4 C.J. p 352 notes 21, 22. 

13. Okl.—Woods v. Coleman, 122 P. 
234, 32 Okl. 244. 

4 C.J. p 352 notes 23, 24. 

Extension of time to make 
An order granting an extension of 
time to make and file a case-made 
implies that it may be served with¬ 
in the same time. 

Okl.—Kinney v. McPherren, 140 P. 

1149, 42 Okl. 209. 

4 C.J. p 352 note 23 [b]. 

Extension of time to file 

(1) A valid order extending the 
time for filing a statement of facts 
gives the appealing party the right 
within the extended period to have 
the statement prepared, agreed to, 
and filed in the statutory manner. 
Tex.—Pratley v. Sherwin-Williams 

Co., Civ.App., 21 S.W.2d 321, re¬ 
versed on other grounds, Com.App., 
36 S.W.2d 195. 

(2) It has been held, however, that 
an order reciting “that 40 days' ad¬ 
ditional time be granted the protes- 
tant for the filing of said case-made, 
making in all 130 days from the 29 th 
day of June, 1917,” is a nullity, in 


that the time for filing of a case- 
made is governed by statute, and 
such order does not extend the time 
for making and serving a case-made. 
Okl.—Black v. Buchanan, 186 P. 938, 
74 Okl. 319. 

Words and figures 

(1) An entry of the figures “60— 
10—5" in an order of court refusing 
a new trial are not construed as an 
allowance of time by the court to 
plaintiff in error to make and serve 
case-made. 

Okl.—St. Louis, I. M. & S. Ry. Co. v. 
Farley, 157 P. 300, 57 Okl. 405. 

(2) The inclusion of “30—10—5 for 
case-made,” however, in an order 
overruling a motion for new trial, 
and entry of notice of appeal was 
construed as allowing plaintiff in er¬ 
ror an extension of time in which to 
make and serve a case-made, so that 
case-made served within such exten¬ 
sion was timely. 

Okl.—Hoffman Bros. Inv. Co. v. Por¬ 
ter, 172 P. 632, 68 Okl. 136. 

Parties affected 

An order extending time to serve 
case-made as to “defendants” gener¬ 
ally is a nullity as to defendants not 
complaining of the judgment by mo¬ 
tion for new trial. 

Okl.—Hendrix v. Hendrix, 151 P. 690, 
50 Okl. 514. 

13.5 Okl.—In re Stout’s Estate, 245 
P. 868, 117 Okl. 12. 

4 C.J. p 352 note 23 [a]. 

Extension of time for appeal see su¬ 
pra § 458. 

Separate and distinct order 

Orders extending time for appeal 
and orders with respect to making 
and serving of case-made are sepa¬ 
rate and distinct. 

Okl.—Evans v. Wilcox, 253 P.2d 566, 
208 Okl. 76. 

13.10 Okl.—Biggs v. Phipps, 54 P.2d 
359, 175 Okl. 638. 

14. Ariz.—Bigler v. Welker, 141 P. 
124, 16 Ariz. 44. 

Nev.—Glock v. Elges, 159 P. 629, 39 
Nev. 415. 


N.Y.—Great River Realty Corp. v. 
Rector, Churchwardens and Vestry¬ 
men of Emanuel Church, Great Riv¬ 
er, 130 N.Y.S.2d 569, 283 App.Div. 
962. 

N.C.—Little v. Sheets, 80 S.E.2d 44, 
239 N.C. 430—Respass v. Bonner, 
74 S.E.2d 721, 237 N.C. 310—Bell v. 
Nivens, 33 S.E.2d 66, 225 N.C. 35- 
Pike v. Seymour, 24 S.E 2d 263, 222 
N.C. 606—Jenkins v. Carson, 92 S. 
E. 328, 173 N.C. 725. 

Okl.—Jordan Bus Co. v. Wafer, 278 
P.2d 228—J. & J. Furniture Co. v. 
Oklahoma Discount Corp., 277 P.2d 
116—Evans v. Wilcox, 253 P.2d 566, 
208 Okl. 76—Chatman v. Chatman, 
223 P.2d 538, 203 Okl. 524—Clayton 
v. Clayton, 216 P.2d 314, 202 Okl. 
576—Pinkard v. MacGregor, 188 P. 
2d 227, 199 Okl. 536—Lasley v. Re- 
vard, 180 P.2d 161, 198 Okl. 488— 
Hugh Breeding, Inc., v. Godwin, 173 
P.2d 917, 197 Okl. 637—Wheeler v. 
Exchange Nat. Bank of Tulsa, 165 
P.2d 614, 196 Okl. 405—In re Tay¬ 
lor’s Estate, 134 P.2d 591, 192 Okl. 
143—Wright v. Wright, 129 P.2d 
1007, 191 Okl. 356—Whitlen v. Farm 
& Home Savings & Loan Ass’n of 
Missouri, 85 P.2d 759, 184 Okl. 132 
—Remund v. Liberty Nat. Bank of 
Weatherford, 85 P.2d 396, 184 Okl. 
135—Smith v. Campbell, 85 P.2d 
288, 184 Okl. 35—Pure Oil Co. v. 
Quarles, 82 P.2d 970, 183 Okl. 418 
—Martin Lumber Co. v. Thomas, 80 
P.2d 257, 183 Okl. 68—Graf Pack¬ 
ing Co. v. Palphrey, 62 P.2d 53, 178 
Okl. 95—Biggs v. Phipps, 54 P.2d 
359, 175 Okl. 638—Harner v. Beese, 
54 P.2d 321, 175 Okl. 641—Sanders 
v. Provine, 36 P.2d 855, 169 Okl. 203 
—Harrell v. Cole, 33 P.2d 613, 16S 
Okl. 423—United Min. & Mill. Co. v. 
First Nat. Bank, 31 P.2d 550, 167 
Okl. 638—Bruner v. Indian Terri¬ 
tory Illuminating Oil Co., 23 P.2d 
173, 164 Okl. 140—Saddler v. Chap- 
pelle, 21 P.2d 761, 163 Okl. 102— 
Sautbine v. Johnson, 20 P.2d 1038, 
163 Okl. 121—Collins-Dietz-Morris 
Co. v. Wright, 20 P.2d 574, 163 Okl. 
54—Harjo v. Johnston, 19 P.2d 961, 


898 



4A C.J.S, 


APPEAL & ERROR § 934 


a waiver of such requirement, as discussed infra § 
936. This is true, even though the trial court di¬ 
rects that it be received and indorsed as filed within 
the % time limited, 15 because the trial court has then 
lost jurisdiction of the case. 16 A case or statement 
not made, filed, or served in time may be stricken 
from the record by the appellate court on its own 
motion, 16 - 5 or by motion of the opposing party, as 
discussed infra § 970. 


Where the statement was not served in time, the 
judge is without authority to settle the case, and 
his attempted settlement without finding that timely 
service had been waived did not cure the defect; 17 
and where the statutes are construed to give the 
trial judge discretion to approve a statement filed 
after the statutory period, but within the time for 
filing the transcript in the appellate court, his discre¬ 
tion in refusing to approve a statement so filed will 
not ordinarily be reviewed. 18 


162 Okl. 153—Stubblefield v. Bothel, 
19 P.2d 562, 162 Okl. 153—Whit¬ 
ney v. Liberty Nat. Bank, 19 P.2d 
164, 162 Okl. 74—Kershaw v. Brook, 
19 P.2d 144, 162 Okl. 72—Barker 
v. Southwest Homes Corporation, 19 
P.2d 141, 162 Okl. 77—Massad v. 
Heide, 17 P.2d 417, 161 Okl. 68 
—Baxter v. Wilbanks, 9 P.2d 426, 
156 Okl. 51—-Wilson v. Hartin, 8 
P.2d 1104, 155 Okl. 257—Holiby v. 
Poteet, 286 P. 782, 142 Okl. 250— 
Lambert v. Monarch Cement Co., 
285 P. 844, 141 Okl. 31—Schulte v. 
Shelton, 285 P. 16, 141 Okl. 30- 
Covey v. Town of Waynoka, 284 P. 
293, 141 Okl. 154—Lusk v. Humble 
Oil & Refining Co., 282 P. 311, 140 
Okl. 152—Revard v. White, 281 P. 
258, 139 Okl. 102—Universal Auto¬ 
mobile Ins. Co. v. Bryant, 2SO P. 
266, 137 Okl. 304—Tulsa Industrial 
Loan & Investment Co. v. Bankers' 
Utilities Co., 278 P. 639, 137 Okl. 
163—Alexander v. First Nat. Bank, 
277 P. 667, 136 Okl. 251—Chase v. 
State, 276 P. 486, 136 Okl. 80— 
Rourke v. Bevis, 276 P. 482, 136 
Okl. 76—Goodwin v. Davis, 274 P. 
462, 135 Okl. 104—Jones v. Blan¬ 
ton, 266 P. 438, 130 Okl. 200—Drum 
v. Drum, 248 P. 569, 121 Okl. 123— 
Hopkins v. City Nat. Bank of 
Duncan, 242 P. 1047, 114 Okl. 61— 
Perrier v. Perrier, 237 P. 592, 113 
Okl. 9—Okmulgee Securities Co. v. 
Osage Oil & Refining Co., 237 P. 
105, 110 Okl. 263—Kinnon v. Cote 
Piano Mfg. Co., 219 P. 307, 93 Okl. 
22—Robinson v. Johnson, 215 P. 
756, 90 Okl. 14—L. D. Powell Co. v. 
Casteel, 198 P. 588, 82 Okl. 117- 
Hurley v. Childers, 195 P. 755, 80 
Okl. 243—Samuel Dodsworth Book 
Co. v. Fulcher, 194 P. 218, 80 Okl. 
26—Cook v. Cook, 192 P. 215, 79 
Okl. 222—Cripple Creek Oil Co. v. 
King, 185 P. 439, 76 Okl. 316— 
Powell v. First State Bank of Clin¬ 
ton, 155 P. 500, 56 Okl. 44—Navarre 
v. Finerty, 154 P. 1143, 56 Okl. 218 
—King v. Pool, 153 P. 860, 49 Okl. 
573—Frey v. McCune, 153 P. 109, 49 
Okl. 493—Teese Cotton Co. v. Rains, 
153 P. 63, 52 Okl. 503—Maddox v. 
Bank of Gotebo, 152 P. 373, 51 Okl. 
744—Bank of Haworth v. Martin, 
151 P. 1167, 49 Okl. 335—Pope Feed 
Store v. Lucas, 151 P. 1074, 51 Okl. 
276—Wyant v. Beavers, 150 P. 480, 
49 Okl. 30—Gilbert v. Devilbiss, 148 


P. 689, 47 Okl. 340, 341—Haines v. 
Casaver, 147 P. 1191, 47 Okl. 130 
—Dunlap v. C. T. Herring Lumber 
Co., 145 P. 374, 44 Okl. 475—Mob¬ 
ley v. Chicago, R. I. & P. Ry. Co., 
145 P. 321, 44 Okl. 7S8—Byrd v. 
Harrison, 145 P. 318, 45 Okl. 142— 
School Dist. No. 38 v. Mackey, 144 
P. 1032, 44 Okl. 408—Morris v. 
Caulk, 144 P. 623, 44 Okl. 342—Upp 
Grocery Co. v. Lins, 144 P. 377, 43 
Okl. 756—Phillips v. Dillingham, 
144 P. 363, 44 Okl. 102—Hughes v. 
Martin, 144 P. 356, 43 Okl. 710- 
Spears v. Southern Surety Co., 143 
P. 664, 43 Okl. 645—Jones v. Bil- 
by, 143 P. 330, 43 Okl. 494—Jordon 
v. St. Louis & S. F. Ry. Co., 143 P. 
46, 41 Okl. 341, 42 Okl. 804—Todd 
v. Carter, 142 P. 996, 43 Okl. 238— 
Parker v. Wadleigh, 141 P. 781, 43 
Okl. 180—Edwards v. Bynum, 141 
P. 678, 43 Okl. 148—Kinney v. Mc- 
Pherren, 140 P. 1149, 42 Okl. 209- 
Wills v. Buzbee, 140 P. 1146, 42 
Okl. 206. 

Tex.—Lane v. Fair Stores, 243 S.W. 
2d 683, 150 Tex. 566. 

Chapel Hill Independent School 
Dist. v. Heath, Civ.App., 272 S.W. 
2d 377—Peyton v. Elliott, Civ.App., 
262 S.W.2d 126—Parrish v. Parrish, 
Civ.App., 214 S.W.2d 700—White v. 
Taylor, Civ.App., 11 S.W.2d 374, re¬ 
versed on other grounds, Com.App., 
36 S.W.2d 181—Billingsley v. Tex¬ 
as Midland R. R., Civ.App., 208 S. 
W. 408—Buvens v. Barden, Civ. 
App., 196 S.W. 333—Hermann v. 
Bailey, Civ.App., 174 S.W. 865— 
Robson v. Moore, Civ.App., 166 S. 
W. 908. 

Wash.—Lind v. City of Seattle, 287 P. 
2d 743, 47 Wash.2d 451—State ex 
rel. McFerran v. Justice Court of 
Evangeline Starr, 222 P.2d 851, 37 
Wash.2d 948—Louring v. Louring, 
91 P.2d 729, 199 Wash. 351—Gra¬ 
ham v. Shively, 23 P.2d 881, 173 
Wash. 475—Messick v. National 
Council of Knights and Ladies of 
Security, 173 P. 940, 103 Wash. 143. 

4 C.J. p 352 note 25. 

Dismissal of appeal for failure to 
take timely proceedings pertaining 
to case or statement see infra § 
1108 b. 

Time for making, filing, and service 
of case or statement see supra § 
932. 


Considered as transcript 
Although a case-made may be filed 
too late to be considered as a case- 
made, but within the time for filing a 
transcript, if the petition m error 
presents no questions properly re- 
viewable on a transcript it will not 
be considered for any purpose. 

Okl.—L. D. Powell Co. v. Casteel, 198 
P. 588, 82 Okl. 117. 

Refusal to file by clerk 
Where judgment recited that it 
was rendered and signed by trial 
court on Jan. 27, 1950, and transcript 
and statement of facts were not ten¬ 
dered to clerk of court of civil ap¬ 
peals until more than sixty days 
thereafter, clerk of court of civil ap¬ 
peals properly refused to file such 
transcript and statement of facts. 
Tex.—Cox v. Payne, Civ.App., 231 S. 
W.2d 957. 

15. Tex.—Thompson v. Hawkins, 
Civ.App., 38 SW. 236. 

16. Kan.—Robertson v. Curtis, 74 P. 
156, 68 Kan. 814. 

16.5 Wash.—Lind v. City of Seat¬ 
tle, 287 P.2d 743, 47 Wash 2d 451— 
Wickwire v. Reard, 226 P.2d 192, 
37 Wash.2d 748, 23 A.L.R.2d 1322— 
James v. Berger, 222 P.2d 855, 37 
Wash. 2d 261—Potts v. Nelson, 220 
P.2d 544, 36 Wash.2d 764—Neill v. 
Bennett, 208 P.2d 137, 34 Wash.2d 
128—Johnson v. Washington Trust 
Co., 204 P.2d 505, 33 Wash.2d 84— 
Woodard v. Kuhn, 200 P.2d 739, 32 
Wash.2d 96—Smith v. John Han¬ 
cock Mut. Life Ins. Co. of Boston, 
Mass., 193 P.2d 856, 30 Wash.2d 901 
—State ex rel. Grange Store v. 
Riddell, 177 P.2d 78, 27 Wash.2d 134 
—Chas. H. Lilly Co. v. Parrino, 138 
P.2d 206, 18 Wash.2d 128—Martell 
v. City of Raymond, 118 P.2d 950, 
11 Wash.2d 165—Bennett v. McKel- 
lips. 111 P.2d 558, 8 Wash.2d 176— 
McKasson v. Hunt worth, 105 P.2d 
44, 5 Wash.2d 661—Pattison v. 

Walker, 97 P.2d 160, 2 Wash.2d 62, 
opinion adhered to 100 P.2d 20, 2 
Wash.2d 62—Louring v. Louring, 
91 P.2d 729, 199 Wash. 351—Nudd 
v. City of Seattle, 62 P.2d 43, 188 
Wash. 273—Tremblay v. Nichols, 
59 P.2d 1123, 187 Wash. 109. 

17. N.C.—Smith v. Smith, 154 S.EL 
737, 199 N.C. 463. 

18. Tex.—Fort Worth & D. C. Ry. 
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§ 935. -Excuse and Relief 

Where there has been no default or negligence on the 
part of the appellant, he, for good cause, may be relieved 
from his failure timely to make, file, or serve his state¬ 
ment or case. 

A failure to make, file, or serve a case or state¬ 
ment in time will be excused and relief granted 


where it is caused by the act of the adverse party 
or of the court, or for other good reason, and there 
has been no default or negligence on the part of 
appellant or plaintiff in error. 19 The application 
for relief from default must be made to the court 
from whose judgment the appeal is taken, 20 and 


Co. v. Carpenter, Civ.App., 256 S. 
W. 942. 

19. Minn.—State v. Baker, 49 N.W. 
2d 107, 234 Minn. 52S—State v. 
Enersen, 236 N.W. 4SS, 1S3 Minn. 
341. 

N.C.—Bell v. Nivens, 33 S.E.2d 66, 
225 N C. 35. 

Okl.—Coker v. Vierson, 41 P.2d 95, 
170 Okl. 32S. 

Tex.—First State Bank of Wortham 
v. Bland, Civ.App., 291 S.W. 650— 
Craycroft v. Crawford, Civ.App., 
262 S.W. 91—International & G. N. 
Ry. Co. v. Reek, Civ.App ,179 S.W. 
699. 

Wash.—State v. Superior Court for 
Okanogan County, 155 P. 145, 89 
Wash. 684. 

4 C.J. p 353 note 32. 

Delay in. mail 

Delay in presenting to the judge 
caused by a delay in the mail has 
been held to afford no excuse. 

Tex.—Proctor v. Wilcox, 4 S.W. 375, 
68 Tex. 219. 

4 C.J. p 353 note 32 [a] (5). 

Delay of reporter or other official 

(1) A proposed statement, filed 
within ninety days after commence¬ 
ment of the time for taking appeal 
because of the inability of the re¬ 
porter to prepare a transcript in 
time, is timely according to one view. 
Wash.—Taylor v. Taylor, 250 P. 647, 

141 Wash. 107. 

(2) Relief will be granted where 
failure of appellants to file state¬ 
ment of facts within extended peri¬ 
od was due to inability of court re¬ 
porter to prepare statement because 
of illness and preparation of other 
statements of facts, and rights of 
appellee would not be adversely af¬ 
fected, although application for fur¬ 
ther extension of time was not made 
within extended period. 

Tex.—Hodges v. Nix, Civ.App., 225 S. 
W.2d 576, error refused no reversi¬ 
ble error. 

(3) However, it has been held that 
where counsel for appellee consented 
to an allowance of forty-five days in 
which to state and serve case on ap¬ 
peal, and subsequently extended that 
time thirty days more, the supreme 
court will not relieve appellant, on 
an excuse that the stenographer was 
busy and could not transcribe her 
notes within that time, since the 
stenographer’s notes are not the su¬ 
preme authority as to what occurred 
at the trial, and, if the parties failed 
to agree as to what the testimony 


' was, the court could be called on to 
settle what really occurred. 

N.C.—Rogers v. City of Asheville, 109 

S.E. S65, 1S2 N.C. 596. 

(4) The act of the stenographer in 
misaddressing a copy of her notes for 
appellants was immaterial on the 
point whether their delay in making 
up the case on appeal was not due to 
any failure of theirs, where they 
took no steps to get it. 

N.C.—Murphy v. Carolina Electric 

Co., 93 S.E. 456, 174 N.C. 782. 

(5) So an affidavit of the court 
stenographer that she was ill and 
was taken to the hospital was held 
not to excuse a failure to file the 
statement of facts within the time 
required by law where it did not af¬ 
firmatively appear when she went to 
the hospital, how long she stayed 
there, nor when she was discharged 
and was ready to go to work, and 
where no facts were shown excusing 
appellant from not proceeding to pre¬ 
pare a statement of facts independ¬ 
ently of the stenographer. 

Tex.—Mississippi Fire Ins. Co. v. 

Sturdivant, Civ.App., 27 S.W.2d 317. 

(6) Where appellant, unable to 
procure the stenographer’s minutes 
in time to serve the case on appeal, 
fails to procure an extension of time 
before the expiration thereof, he is 
in default, and can be relieved there¬ 
from only on payment of costs. 

N.Y.—Smith v. Levinson, 224 N.Y.S. 

4, 221 App.Div. 817. 

(7) Failure of sheriff to file pro¬ 
posed statement of facts within nine¬ 
ty days after entry of final judg¬ 
ment pursuant to directions contained 
in letter from appellant's attorney 
did not constitute good cause for ex¬ 
tension of time for filing statement 
of facts. 

Wash.—Jordan v. Di Rae, 250 P.2d 

523, 41 Wash.2d 570. 

Illness or quarantine of counsel 

(1) Where appellant’s leading 
counsel who had been actually en¬ 
gaged in the preparation of the ap¬ 
peal was taken seriously ill and con¬ 
tinued so until within a few days 
before the expiration of the time for 
filing a statement of fact, permission 
to file after the expiration of the pre¬ 
scribed time was warranted. 

Tex.—Warren v. Pace, Civ.App., 259 

5. W. 627. 

(2) Appellant's motion for leave to 
file a statement of facts in the case 
and have it returned to the superior 
court for certification, will be grant- 
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’ ed, as her motion to the trial court 
for extension of time should have 
been granted, where the statement of 
facts was offered for filing to the tri¬ 
al court within the ninety-day period 
to which an extension of time might 
have been granted, and the excuse 
for failure to file within thirty days 
was that appellant’s counsel was 
quarantined in his home until after 
expiration of that time on account of 
the outbreak in his family of a dis¬ 
ease then epidemic in the city. 

Wash.—Howell v. Dunning, 181 P. 

697, 107 Wash. 369. 

Missing deposition 

A statement of facts, although 
filed too late, could be considered by 
the appellate court on a showing 
that the delay in filing was caused 
by a missing deposition and that due 
diligence was used. 

Tex.—Carlisle v. Holland, Civ.App., 
282 S.W. 264. 

Mistake as to effect of stay 

Mutual mistake of parties and 
court as to effect of a stay of pro¬ 
ceedings was sufficient excuse for 
failure to propose a case within stay 
period so as to warrant allowing a 
case to be subsequently proposed. 
Minn.—Schmit v. Village of Cold 
Spring, 10 N.W.2d 727, 215 Minn. 
572. 

Respondent mainly at fault 

Although appellants were in fault 
in not acting promptly on a proposed 
stipulation covering lost exhibits, 
where respondent was mainly respon¬ 
sible by reason of his failure to fur¬ 
nish his exhibits, an order denying 
a motion to open a default in serv¬ 
ing their case was reversed. 

N.Y.—Behre v. MacQuoid, 169 N.Y.S. 
130. 

Sufficiency of statement 
An agreed “statement of facts,” 
made for purpose of the trial, and 
not certified by the court as provided 
by art. 1293, cannot be treated as a 
statement of facts within Rev.St. 
(1895) art. 1382, authorizing the 
court of civil appeals for good cause 
shown to permit the filing of state¬ 
ments of fact after the expiration of 
the statutory time. 

Tex.—Chickasha Mill. Co. v. Crutch¬ 
er, Civ.App., 141 S.W. 355. 

20. N.Y.—Odell v. McGrath, 45 N.Y. 

S. 119, 16 App.Div. 103. 

4 C.J. p 354 note 33. 

Exclusiveness of remedy 
Where defendant was in default in 
making and serving the case on ap- 
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should advance a reason for not applying for an 
extension of time prior to the default; 21 and the 
burden of proving its allegations is on appellant. 22 

Allowance or refusal . It has been held that the 
allowance of the application for relief is within the 
discretion of the trial court, and will not be re¬ 
viewed unless manifestly abused. 23 The applica¬ 
tion should not, however, be denied merely for 
failure to file an affidavit of merits; and in a case 
of doubt it is the better practice for the court to 


grant the relief. 24 So, where it appears that the 
appeal was promptly taken, and in good faith, and 
the hearing thereof will not be delayed by the delay 
in serving the proposed case, and respondent is not 
prejudiced, the relief should be allowed; 25 but no 
relief should be granted after respondent has 
changed his position. 26 

If the failure to file in time is due to a fault of 
appellant, for which no sufficient excuse is given, 
no relief will ordinarily be granted. 27 A judge 


peal, no step could be taken by it, 
other than to move to open default. 
N.Y.—Lightner v. Hartmann-Blanch- 
ard Co., 169 N.Y.S. 471, 102 Misc. 
655. 

Effect of previous orders 

Where defendant was in default in 
making and serving the case on ap¬ 
peal, its right to move to open such 
default was not impaired by orders, 
one of which in effect extended de¬ 
fendant’s time in which to make a 
case, and another of which denied 
defendant’s motion to resettle first 
by further extending the time. 

N.Y.—Lightner v. Hartmann-Blanch- 
ard Co., 169 N.Y.S. 471, 102 Misc. 
655. 

Notice of election, to proceed on set¬ 
tled statement 

(1) Under new rules on appeal, 
power to relieve appellants from de¬ 
fault in failing to serve on respond¬ 
ents notice of appellant’s election to 
proceed on settled statement within 
ten days after filing of notice of ap¬ 
peal does not rest in trial court, but 
in appellate court. 

Cal.—Averill v. Lincoln, 151 P.2d 119, 
24 C.2d 761. 

(2) Under provision of rules on ap¬ 
peal that reviewing court may, for 
good cause, relieve party from de¬ 
fault in failing to comply with such 
rules, appellate court, in ruling on 
appellant’s application for relief 
from default in preparation of rec¬ 
ord, may consider all questions which 
appellant may appropriately present 
in support of claim that he was im¬ 
properly deprived of opportunity to 
bring up record. 

Cal.—Averill v. Lincoln, supra. 

21. N.Y.—Lightner v. Hartmann- 
Blanchard Co., 169 N.Y.S. 471, 102 
Misc. 655. 

22. Tex.—Gulf, etc., R. Co. v. Brit¬ 
tain, Civ.App., 110 S.W. 157. 

4 C.J. p 354 note 34. 

23. Cal.—Utah-Nevada Co. v. De La¬ 
mar, 100 P. 884, 9 C.A. 759. 

4 C.J. p 354 note 36. 

Abuse of discretion 
Where the case was tried to the 
court without a jury, and the trial 
judge’s refusal to settle the proposed 
case, notwithstanding the time limit¬ 
ed therefor had expired, was under 


the facts and circumstances an abuse 
of discretion, the relief should be 
granted. 

Minn.—State v. Enersen, 236 N.W. 
488, 183 Minn. 341. 

24. Nev.—Bank of Italy v. Burns, 
150 P. 249, 38 Nev. 398. 

25. Cal.—Bucy v. New Amsterdam 
Cas. Co., 293 P.2d 486, 139 C.A.2d 
424. 

Minn.—State v. Baker, 49 N.W.2d 107, 
234 Minn. 528—State v. Enersen, 236 
N.W. 488, 183 Minn. 341. 

Notice of election to proceed on set¬ 
tled statement 

Where copy of proposed record, 
served by appellants on respondents 
twelve days before filing of respond¬ 
ents' notice of motion to strike ap¬ 
pellants’ proposed settled statement 
on ground that notice of appellant’s 
election to proceed on such state¬ 
ment was not served within ten days 
after filing of notice of appeal, as re¬ 
quired by appeal rule, contained copy 
of such notice of election, and no 
prejudice to respondents because of 
delay in service of such notice ap¬ 
pears, appellants should be relieved 
from such default on their applica¬ 
tion. 

Cal.—Averill v. Lincoln, 151 P.2d 119, 
24 C.2d 761. 

26. S.C.—Rylee v. Marett, 113 S.E. 
483, 121 S.C. 366. 

Sale of subject of suit 
Where, after a judgment for de¬ 
fendant in an action to recover an 
automobile, plaintiff served notice of 
appeal by leaving a copy on the desk 
of defendant's attorney, but, because 
this notice was not seen by the lat¬ 
ter, he advised his client to sell the 
automobile, which was done after the 
time had expired for the serving of 
the case with exceptions, the selling 
price being much lower than the al¬ 
leged value, although the failure to 
serve the case with exceptions was 
due to excusable inadvertence, the 
parties have changed their position, 
and the supreme court will not ex¬ 
tend the time for serving the case 
with exceptions. 

S.C.—Rylee v. Marett, supra. 

27. Tex.—Perry v. Ripley, Civ.App. t 
282 S.W. 329—Hill v. Kincaid, Civ. 
App., 193 S.W. 185. 
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Wash.—Codd v. Von Der Ahe, 159 P. 

686, 92 Wash. 529. 

4 C.J. p 354 note 35. 

Appeal treated as being without 
statement 

Where statement of facts was not 
presented within time provided by 
law or approved by trial judge, a mo¬ 
tion by plaintiffs in error to permit 
such statement to be filed in the court 
of civil appeals was overruled, and 
case was treated as being before the 
court without statement of facts. 

Tex.—Universal Credit Co. v. Rich¬ 
ey, Civ.App., 123 S.W.2d 963. 

Negligence and laches 

(1) It was negligence on the part 
of appellants, who, by consent, were 
granted sixty days to serve a state¬ 
ment of the case on appeal, not to 
have had any arrangement with the 
clerk of court to let them have a 
copy of the transcript of the testi¬ 
mony when filed, and not to have re¬ 
quested him to notify them when the 
transcript was filed, and to have fail¬ 
ed to inquire of him thereafter; and 
so, where, from May 9, when the ste¬ 
nographer filed the transcript in the 
office of the clerk, who would have 
notified defendants had they had an 
arrangement with him, to May 12, 
when sixty days expired, appellants 
made no inquiry of the clerk by phone 
or mail, and did not use the evidence 
to make up the case on appeal when 
they had four days in which to do 
so, they were guilty of laches. 

N.C.—Murphy v. Carolina Electric 

Co., 93 S.E. 456, 174 N.C. 782. 

(2) Where case was appealed on 
affidavit of inability to pay costs, and 
appellant who obtained in the re¬ 
viewing court an extension of time 
within which to file statement of 
facts made no effort to obtain from 
reviewing court a further extension 
of time, and the record did not show 
any effort on part of appellant to 
compel the court reporter to prepare 
the statement of facts, appellant 
failed to show such diligence, in his 
effort to obtain statement of facts, as 
to require reversal because of the 
court stenographer’s failure to pre¬ 
pare such statement. 

Tex.—Vaughn v. Gulf Ins. Co. f Civ. 

App., 151 S.W.2d 227. 
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will not be ordered to furnish a statement of facts 
where appellant because of his own delay would 
not be permitted to file it if it were furnished, 28 
and, where the statement was not filed in time under 
mandatory statutes, it has been held that no excuse 
will suffice to extend the time for filing and serv¬ 
ice. 29 

§ 936. -Waiver 

Unless the defect is jurisdictional, the rules governing 
the settlement and service of statement or case may be 
waived. 

Parties may generally waive the strict rules of 
practice in settling and serving a case-made. 30 An 
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objection based on the failure of appellant or plain¬ 
tiff in error to make, file, or serve his case or state¬ 
ment of facts within the required time may be either 
expressly or impliedly waived, 31 except where such 
defect is jurisdictional, as discussed infra § 1127 c. 

§ 937. Persons on Whom Served 

The case or statement should be served on all parties 
necessary to the appeal. 

Service must be made on all parties necessary to 
be joined in the proceedings in error, 32 otherwise 
the case on appeal is a nullity 33 or the appeal will 
be dismissed. 33 - 5 The term “opposite party” in a 
statute requiring service of the case or statement 


23. Tex.—Barrera v. McCormick, 
Civ.App., 63 S.W.2d 10S4. 

29. Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. McCord, Civ. 
App., 199 S.W. 526. 

Wash.—Nissen v. Chas. H. Lilly Co., 
201 P. 743, 117 Wash. 470—Univer¬ 
sal Motor Co. v. McGeorge, 176 P. 
331. 104 Wash. 344. 

30. Tex.—L. E. Whitham & Co. v. 
Hendrick, Civ.App., 1 S.W.2d 907. 

4 C.J. p 354 note 37. 

Waiver of notice of judgment 

Under Rev.L. § 5331, requiring a 
proposed statement to be served and 
filed within thirty days after writ¬ 
ten notice of the judgment or order 
appealed from, any defect in such no¬ 
tice is waived by serving and filing a 
notice of appeal. 

Nev.—Glock v. Elges, 159 P. 629, 39 
Nev. 415. 

31* Nev.—Goldfield-Mohawk Min. Co. 
v. Frances-Mohawk Min., etc., Co., 
102 P. 963, 31 Nev. 348. 

N.C.-—Little v. Sheets, 80 S.E.2d 44, 
239 N.C. 430—Respass v. Bonner, 
74 S.E.2d 721, 237 N.C. 310—Bell v. 
Nivens, 33 S.E.2d 66, 225 N.C. 35. 
S.C.—Messervy v. Messervy, 61 S.E. 
442, 80 S.C. 277. 

Tex.—Punch v. Gerlach, 263 S.W.2d 
770, 153 Tex. 39. 

Parrish v. Parrish, Civ.App., 214 
S.W.2d 700—Vela v. Southland Life 
Ins. Co., Civ.App., 212 S.W.2d 210, 
reversed on other grounds 217 S.W. 
2d 660, 147 Tex. 478—Brown v. 
Orange County, 107 S.W. 607, 48 
Tex.Civ.App. 470. 

4 C.J. p 354 note 38. 

Joining in petition in error 

Where a joint judgment is render¬ 
ed against several defendants, a de¬ 
fendant not filing a motion for a new 
trial or joining the other defendants 
in their motion or their case-made, 
but who joins in their petition in er¬ 
ror with record attached, waives 
service of case-made, and submits to 
the jurisdiction of the supreme court 
for determination of the cause on 
the record. 


Okl.—Knox v. Cruel, 178 P. 91, 72 
Okl. 21. 

Joining in request to extend time for 
filing briefs 

Appellee did not waive appellant’s 
failure to file statement of facts in 
trial court within fifty-day period al¬ 
lowed by rule by joining in request 
to appellate court to extend time for 
filing briefs. 

Tex.—Gonzalez v. U. S. Fidelity & 
Guaranty Co., 274 S.W.2d 537, 154 
Tex. 118. 

32. Okl.—Parks v. Prikryl, 275 P. 
1058, 135 Okl. 13—Goodwin v. Da¬ 
vis, 274 P. 462, 135 Okl. 104—Kelly 
v. Treadway, 272 P. 454, 134 Okl. 
138—Walker v. McNeal, 272 P. 443, 
134 Okl. Ill—Cooper v. Shidler, 224 
P. 183, 98 Okl. 89—Best Producing 
& Refining Co. v. Fagan, 217 P. 3G8, 
90 Okl. 270—Guymon Electric Light 
& Power Co. v. Spears, 175 P. 347, 
73 Okl. 180—Coss v. Sterritt, 161 P. 
187, 49 Okl. 446—Michael v. Isom, 
143 P. 1053, 43 Okl. 708. 

4 C.J. p 355 note 39. 

Joint judgment 

(1) Where a review of a joint judg¬ 
ment is sought by petition in error 
and case-made, service of case-made 
within the statutory time must be 
had against all parties who do not 
join in the appeal as plaintiffs in er¬ 
ror. 

Okl.—Grounds v. Dingman, 160 P. 883, 
60 Okl. 247—Phillips v. Hackler, 
153 P. 863, 49 Okl. 586—Moser v. 
Board of Trustees of Town of 
Thomas, 149 P. 1148, 48 Okl. 224— 
Springfield v. Thompson, 149 P. 
1093, 47 Okl. 565—Grimes v. West, 
149 P. 135, 47 Okl. 436—Palmer- 
Gregory Chiropractic College v. 
Hubble, 148 P. 719, 47 Okl. 367— 
Bowles v. Cooney, 146 P. 221, 45 
Okl. 517. 

(2) The subsequent naming of a 
defendant not joining in the appeal 
or served with case-made as defend¬ 
ant in error in the petition in error, 
and issuance and service on her of 
the summons in error does not cure 
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the failure to serve her with the case- 
made. 

Okl.—Springfield v. Thompson, supra. 

(3) So the fact that the petition in 
error purported to be in the name of 
both defendants against whom a joint 
judgment was rendered does not cure 
the neglect of the appealing defend¬ 
ant to cause the case-made to be 
served on the other defendant. 

Okl.—Bowles v. Cooney, supra. 
Necessary parties 

(1) In a suit to foreclose a mort¬ 
gage, in which a third person inter¬ 
pleads claiming title, on decree that 
title is in the mortgagor and appeal 
by the interpleader, the mortgagor 
must be served with the case-made. 
Okl.—Owens v. Edgin, 244 P. 765, 114 

Okl. 131. 

(2) Where the confirmation of a 
sheriff’s sale of real estate is protest¬ 
ed, and the purchasers appear and 
defend against the protest, and the 
protest is overruled, and the pur¬ 
chase money paid and distributed, 
and deed executed, and appeal is tak¬ 
en, and possession given, case-made 
must be served on the purchasers, or 
the appeal will be dismissed. 

Okl.—American Glass Casket Co. v. 
Sledge, 244 P. 413, 114 Okl. 125. 

33. Okl.—Hazel v. Edwards, 184 P.2d 
981, 199 Okl. 169—Harden v. Board 
of Ed. of Independent School Dist. 
No. 22 of Osage County, 173 P.2d 
429, 197 Okl. 598—Sherry v. State, 
282 P. 1099, 140 Okl. 232—Scott v. 
Amis, 276 P. 215, 136 Okl. 72- 
Parks v. Prikryl, 275 P. 1058, 135 
Okl. 13—Kelly v. Treadway, 272 P. 
454, 134 Okl. 138—Norman v. 

Mayes, 272 P. 378, 134 Okl. 105— 
Houghton v. Sealy, 264 P. 140, 129 
Okl. 168. 

4 C.J. p 355 note 40. 

33.5 Okl.—Carey v. State ex rel. 

Doughty, 67 P.2d 787, 180 Okl. 50. 
Who may urge failure 

Lack of appellate jurisdiction be¬ 
cause of failure to serve case-made 
on all opposing parties could be urged 
by party on whom case-made was 
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on the opposite party or his attorney has been held 
to be synonymous with “adverse party”, and, there¬ 
fore, to mean those parties who are interested in 
the appeal, and whose interests would be adversely 
affected by a reversal. 33 - 10 However, persons 
named in a pleading as parties, but who have never 
been made such by service of process or appearance, 
need not be served, 34 and it is unnecessary to serve 
defendants who have made default 35 or as to whom 
the case has been voluntarily dismissed by plain¬ 
tiff, 36 or a person as to whom the judgment ap¬ 
pealed from is void, 37 or a party who has filed a 
disclaimer in the trial court. 37 - 5 

A statute requiring service on all parties other 
than the adverse party to the appeal, is not juris¬ 
dictional, and it is not necessary to serve a code- 
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fendant of respondent who does not appeal al¬ 
though appellant has recovered judgment against 
him 3S or a defendant who has recovered judgment 
against appellant defendant but whose rights are 
unaffected by the appeal. 39 

Sendee on an attorney of record is sufficient; 40 
and where the interests of several parties are identi¬ 
cal and they are represented by the same counsel, 
sendee of the case on one will suffice for all. 41 

§ 938. Evidence of Service 

Evidence of service should appear in the record. 

The record should contain evidence of due and 
timely service of the case or statement of facts on 
appellee or defendant in error. 42 


4. Proposed Amendments or Counter Case or Statement 


§ 939. In General 

Where a case or statement has been served on the 
opposite party, he must be given the opportunity to pre¬ 
pare and file amendments or a counter case thereto with¬ 
in the required time. 


After a case or statement has been made up and 
served on the opposite party, the latter may, with¬ 
in the prescribed time, prepare and file amendments 
or a counter case thereto, and a copy of such addi¬ 
tions must be served on appellant. 43 So, the op- 


served, since a court may consider 
its own jurisdiction or lack thereof 
without regard to when, how, or by 
whom the matter is called to its at¬ 
tention. 

Okl.—Harden v. Board of Ed. of In¬ 
dependent School Dist. No. 22 of 
Osage County, 173 P.2d 429, 197 
Okl. 598. 

33.10 Okl.—Horwitz v. Davis, 250 P. 
2d 435, 207 Okl. 448—Lawrence v. 
Ayres, 242 P.2d 142, 206 Okl. 218- 
Martin v. Fret well, 211 P.2d 529, 
202 Okl. 204—Hazel v. Edwards, 
184 P.2d 981, 199 Okl. 169—Hawk 
Ice Cream Co. v. Rush, 180 P.2d 154, 
198 Okl. 544—Johnson v. Bearden 
Plumbing & Heating Co., 71 P.2d 
715, 180 Okl. 586—Pickering v. Tay¬ 
lor, 67 P.2d 949, 180 Okl. 96—Berg 
v. Willibey, 280 P. 456, 138 Okl. 110 
—Scott v. Amis, 276 P. 215, 136 Okl. 
72—Walker v. McNeal, 272 P. 443, 
134 Okl. Ill —In re Wah-shah-she- 
me-tsa-he's Estate, 239 P. 177, 111 
Okl. 177. 

Where a several judgment is prop¬ 
erly entered in an action, the case- 
made is only required to be served 
by the party appealing upon the ad¬ 
verse party to the several judgment 
appealed from. 

Okl.—City of Sapulpa v. Young, 296 
P. 418, 147 Okl. 179. 

Person held an opposite or adverse 
party 

Okl.—Harden v. Board of Ed. of In¬ 
dependent School District No. 22 
of Osage County, Okl., 173 P.2d 429, 
432, 197 Okl. 598—Routh v. Tonini, 


141 P.2d 287, 193 Okl. 87—McDon¬ 
ald v. Harrod, 113 P.2d 385, 3S6, 189 
Okl. 47—Carey v. State ex rel. 
Doughty, 67 P.2d 787, 180 Okl. 50 

Wash.—Maryland Cas. Co. v. City of 
Tacoma, 90 P.2d 226, 199 Wash. 72, 
123 A.L.R. 799, reheard 94 P.2d 
217, 749, 199 Wash. 72, 123 A.L.R. 
1521. 

Person not held an opposite or ad¬ 
verse party 

Okl.—Utilities Ins. Co. v. Wilson, 251 
P.2d 175, 207 Okl. 574—Gill v. First 
Nat. Bank & Trust Co. of Oklahoma 
City, 159 P.2d 717, 195 Okl. 607. 

34. Okl.—Lawrence v. Ayres, 242 P. 
2d 142, 206 Okl. 218—Gill v. First 
Nat. Bank & Trust Co. of Oklahoma 
City, 159 P.2d 717, 195 Okl. 607- 
Cam er on v. Cameron, 217 P. 1033, 
90 Okl. 293. 

4 C.J. p 355 note 41. 

35. Kan.—Johnson v. Ware, 73 P. 99, 
67 Kan. 840. 

36. Wash.—Sheehan v. Bailey Bldg. 
Co., 85 P. 44, 42 Wash. 535. 

37. Okl.—Rogers v. Boss & Harbour 
Co., 150 P. 706, 47 Okl. 786. 

4 C.J. p 355 note 39 [c] (2). 

37.5 Okl.—Lawrence v. Ayres, 242 
P.2d 142, 206 Okl. 218—Gill v. First 
Nat. Bank & Trust Co. of Oklahoma 
City, 159 P.2d 717, 195 Okl. 607— 
Johnson v. Bearden Plumbing & 
Heating Co., 71 P.2d 715, 180 Okl. 
586. 

38. Wash.—Metropolitan Club v. 
Massachusetts Bonding & Insur¬ 
ance Co., 220 P. 818, 127 Wash. 320. 

903 


39. Wash.—Mogelberg v. Calhoun, 
163 P. 29, 94 Wash. 662. 

40. Okl.—Tyler v. Roberts, 156 P. 
201, 56 Okl. 610—Scivally & Hodges 
v. Doyle, 151 P. 618, 50 Okl. 275. 

41. N.C.—Shober v. Wheeler, 26 S.E. 
26, 119 N.C. 471. 

“The attorney of record for two 
parties cannot, by accepting service 
of a case-made for one of his clients 
only, deny to the plaintiff in error 
the right given by the above stat¬ 
utes and service upon the ‘attorney 
of record’ is good as to both defend¬ 
ants in error." 

Okl.—Tyler v. Roberts, 156 P. 2 C 01, 56 
Okl. 610. 

42. Kan.—Hunter v. Cross, 34 P. 781, 
52 Kan. 283. 

Wash.—Turner v. Bailey, 42 P. 115, 
12 Wash. 634. 

4 C.J. p 355 note 43. 

43. N.Y.—Derby v. General Electric 
Co., 204 N.Y.S. 224, 208 App.Div. 
529. 

Oakdale Woolen Co., Inc. v. Equi¬ 
table Life Assur. Soc. of U. S., 69 
N.Y.S.2d 785, affirmed 66 N.Y.S.2d 
632, 271 App.Div. 867. 

N.C.—Holloman v. Holloman, 90 S.E. 
10, 172 N.C. 835. 

S.C.—McLaurin v. Eddins, 103 S.E. 

531, 114 S.C. 193. 

4 C.J. p 355 note 44. 

Allowance, disallowance, or modifica¬ 
tion of proposed amendments on 
settlement of case see infra § 949. 
Appeal from order requiring amended 
complaint 

In settling a case for appeal from 
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posite party must, if he feels that the case or state¬ 
ment is deficient, propose his amendments, unless to 
require him to do so would actually shift the 
burden of preparing the case or statement to 
him . 43 -' 5 However, the right of amendment does 
not authorize the adverse party to propose amend¬ 
ments which he knows should not be allowed , 4310 
or engage in any dilatory tactic not justified by the 
condition or content of the proposed amend¬ 
ment . 43 - 15 A proposed amendment which is not a 
proper part of the record on appeal will not be al¬ 
lowed . 43 - 20 

Unless the record shows that the appellee pro¬ 
posed amendments, or had an opportunity and 
waived his right to do so, the case or statement will 
be disregarded on appeal . 44 


§ 940. Time of Making and Serving 

In the absence of a statute or court rule to the con¬ 
trary, proposed amendments must be served within the 
required time. 

Proposed amendments, or a counter case, must be 
served on appellant within the time fixed by statute 
or order of court , 45 unless the delay is waived 46 
or excused , 47 or the time is extended . 48 The time 
allowed by a court for suggesting amendments be¬ 
gins to run from the expiration of the time allowed 
for the service of the case-made and not from the 
date of actual service . 49 

Ordinarily, if the time allowed is insufficient, the 
court will on application extend the time . 50 In 
some jurisdictions, however, the court has no power 
to extend the time fixed by statute , 51 but an order 
extending the time for suggesting amendments be¬ 


an order requiring an amended com¬ 
plaint, it is not error to refuse to al¬ 
low a proposed amendment by de¬ 
fendant since the refusing judge is 
not dealing with the case on its mer¬ 
its but only with the pleadings. 

S.C.—Rowland Warehouse Co. v. Sum¬ 
ter Packing Co., 15S S.E. 543, 160 
S.C. 352. 

Counter-history of case 

Statement in appellant’s history of 
the case should be challenged by ap¬ 
pellees’ counter-history if incorrect, 
for purposes of review. 

Pa.—Murphy v. Indovina, 119 A.2d 
258, 384 Pa. 26. 

Engrossed, statement 

Rule governing appeals on engross¬ 
ed statement of facts contemplates 
that appellant will prepare a state¬ 
ment of facts in accordance with 
amendments allowed by trial court. 
Cal.—Williams v. Goldberg, 151 P.2d 
853, 66 C.A.2d 40. 

Respondent’s amended statement 
may become the accepted statement 
of the case where it is not excepted 
or objected to on appeal. 

Mo.—Delaney v. Light, 263 S.W. 813. 

That appellant Is required to print 
the entire record is no objection to 
amendments, where the record was 
enlarged by appellant’s failure to fol¬ 
low a court rule as to incorporating 
amendments in the proper place. 

S.C.—McLaurin v. Eddins, 103 S.E. 
631, 114 S.C. 193. 

43.5 Wash.—Livermore v. North¬ 
west Airlines, 106 P.2d 578, 6 

Wash.2d 1. 

43.10 Cal.—Sweet v. Mark wart, 252 
P.2d 751, 115 C.A.2d 735. 

43.15 Cal.—Sweet v. Markwart, su¬ 
pra. 

43L20 Ex parte proceeding 
Judge properly disallowed plain¬ 


tiff’s proposed amendments to case 
on appeal which sought to include in 
transcript of record an ex parte pro¬ 
ceeding. 

S.C.—Henry v. Alexander, 194 S.E. 
649, 186 S.C. 17. 

44. Kan.—Weeks v. Medler, 18 Kan. 
425. 

4 C.J. p 355 note 45. 

Effect of failure to propose amend¬ 
ments see infra § 949. 

Authority to waive right 
Defendant's appeal was held dis- 
missible where plaintiff died after 
judgment and case-made was settled 
and signed without revivor proceed¬ 
ings, since attorneys formerly rep¬ 
resenting deceased had no authority 
to waive right to suggest amend¬ 
ments to case-made. 

OkL—Dixon v. Wright, 58 P.2d 114, 
177 Okl. 191. 

45. Okl.—Owens v. Luckett, 139 P.2d 
806, 192 Okl. 685—Ranney-Davis 
Mercantile Co. v. Morris, 211 P. 
1044, 88 Okl. 107—Watson v. Shaf¬ 
fer, 184 P. 1016, 77 Okl. 1. 

4 C.J. p 356 note 46. 

46. N.C.—Watkins v. Raleigh, etc., 
Air Line R. Co., 21 S.E. 409, 116 N. 
C. 961. 

47. N.Y.—Hun v. Bowne, 1 Cai. 23. 
N.C.—Mitchell v. Haggard, 10 S.E. 

856, 105 N.C. 173. 

4 C.J. p 356 note 48. 

Inaccurate and garbled statement 
A respondent was not precluded 
from attacking the record because of 
failure to submit amendments as re¬ 
quired by statute, where statement 
of facts was so garbled and inac¬ 
curate that it was impossible to pre¬ 
pare proper amendments within stat¬ 
utory time. 

Wash.—Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, 6 Washed 1. 
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4a N.C.—Russell v. Koonce, 10 S.E. 
256, 104 N.C. 237. 

Extension of time affects rights of 
both parties 

Acts (1889) c 161, extending the 
time in which a case on appeal can 
be served, even though restoring the 
rights appellant had lost by his de¬ 
lay, will not be construed to cut off 
the rights of appellee, who, relying 
on appellant’s case not having been 
served in time, had served no coun¬ 
ter case, and appellee may file his ex¬ 
ceptions to appellant’s case nunc pro 
tunc. 

N.C.—Walker v. Scott, 10 S.E. 523, 
104 N.C. 481. 

49. Okl.—Kolb v. Hightower, 8 P.2d 
23, 155 Okl. 1—Cherry v. Chesnut, 
292 P. 66, 145 Okl. 154—Bradfield 
v. Black, 287 P. 1026, 143 Okl. 185 
—Hudgens v. State, 206 P. 200, 84 
Okl. 249—Sharp v. Sharp, 194 P. 
100, 80 Okl. 67—Brockhaus v. ^Etna 
Bldg. & Loan Ass’n, 192 P. 1094, 79 
Okl. 270, followed in 204 P. 639, 85 
Okl. 94—Watson v. Shaffer, 184 P. 
1016, 77 Okl. 1—Chestnut v. Over- 
holser, 182 P. 683, 75 Okl. 190— 
City of Enid v. McCann, 171 P. 452, 
67 Okl. 68—Gilliam v. Guaranty 
State Bank, 157 P. 750, 57 Okl. 673 
—Vaughn v. Rennie, 156 P. 632, 55 

Okl. 536—Frey v. McCune, 153 P. 
109, 49 Okl. 493—First Nat. Bank 
v. Shafer, 152 P. 1084, 49 Okl. 340— 
Memphis Steel Const. Co. v. Hutch¬ 
inson, 147 P. 771, 47 Okl. 72—Cum¬ 
mings v. Tate, 147 P. 304, 47 Okl. 
64. 

50. N.Y.—Adams Laundry Mach. Co. 
v. Prunier, 141 N.Y.S. 803, 157 App. 
Div. 153. 

4 C.J. p 356 note 50. 

51. N.C.—Barber v. Justice, 50 S.E. 
445, 138 N.C. 20. 

Wash.—Warburton v. Ralph, 38 P. 
140, 9 Wash. 537. 
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yond the statutory period has been held not to be 
void where the order requires that the case-made 
be made and served within the period demanded by 
statute . 52 However, an order which attempts to 
limit the time for suggesting amendments is void . 53 

A failure on the part of appellee to enter his 
amendments or objections within the required time 
will serve by operation of law to make the tendered 
statement of case the approved statement of case 
on appeal , 54 or operate as a waiver of all objec¬ 
tions thereto . 54 * 5 

§ 941. Form and Sufficiency 

Proposed amendments should be in writing, pointing 
out insufficiencies and errors of the proposed statement 
of case. 

The proposed amendments should be offered in 
writing , 55 and should specify the parts of the pro- 
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posed case objected to , 56 pointing out wherein it is 
insufficient or erroneous . 57 Nevertheless the right 
of amendment does not ordinarily authorize the ad¬ 
verse party to make and submit an entirely new 
case, although in exceptional circumstances a sub¬ 
stitute counter case may be permitted upon grounds 
of convenience . 58 The failure of appellee to re¬ 
turn the copy of the case on appeal, as served by 
appellant, with his amendments is not such a default 
as entitled appellant to claim such defect to be 
fatal, without sending the papers to the judge rais¬ 
ing such exception . 59 

§ 942. Waiver of Defects in Exceptions 

Defects In exceptions taken to a proposed case or 
statement on appeal, or its service, may be waived. 

Defects in exceptions to a proposed case or state¬ 
ment on appeal, or in the service thereof, may be 
either expressly or impliedly waived . 60 


5. Settlement and Signing by Court or Judge 


§ 943. Definition, Nature, and Necessity 

The settlement of a case or statement of facts on ap¬ 
peal is a judicial act of the court adjusting the statement 
in conformity with the truth. Such a settlement is ordi¬ 
narily necessary before the case may be considered on 
appeal. 

The settlement of a case or statement of facts on 
appeal may be defined generally as the adjustment 


by the trial judge of the statement and making it 
conformable to the truth . 61 It is a judicial, and 
not a ministerial, act . 62 

Necessity of settlement or approval. In most ju¬ 
risdictions the case or statement of facts must be 
settled or approved by the court, and, unless so set¬ 
tled or approved, cannot be considered on appeal . 63 
It is appellant’s duty to see that such settlement or 


52. Okl.—First Bank of Maysville 
v. Alexander, 149 P. 162, 47 Okl. 
459. 

53. Okl.—Cherry v. Chesnut, 292 P. 
66, 145 Okl. 154—Bradfield v. Black, 
287 P. 1026, 143 Okl. 185. 

54. N.C.—Coral Gables v. Ayres, 181 
S.E. 263, 208 N.C. 426—Carter v. 
Bryant, 155 S.E. 602, 199 N.C. 704. 

54.5 Wash.—Desimone v. Mutual 
Materials Co., 147 P.2d 945, 20 
Wash.2d 434. 

55. Kan.—Dowell v. Williams, 6 P. 
600, 33 Kan. 319. 

56. N.Y.—Tyng v. Marsh, 51 How. 
Pr. 465. 

4 C.J. p 356 note 53. 

57. Wash.—State v. Sheeks, 115 P. 
859, 63 Wash. 408. 

4 C.J. p 356 note 54. 

Omissions in reporter’s transcript 
A respondent may designate “omis¬ 
sions” from the reporter’s transcript 
as “errors” in the amended statement. 
Idaho.—Aker v. Aker, 11 P.2d 372, 52 
Idaho 50. 

58. N.Y.—Stuart v. Binsse, 16 N.Y. 
Super. 657, 17 N.Y.Super. 616. 

4 C.J. p 356 note 55, p 357 note 56. 


Separate versions 

On appeal on engrossed statement 
of facts, parties cannot each prepare 
a statement containing his version 
and, after settlement by trial court, 
place inconsistent statements before 
appellate court and ask determination' 
whether the findings are supported. 
Cal.—Williams v. Goldberg, 151 P.2d 
853, 66 C.A,2d 40. 

59. N.C.—Holloman v. Holloman, 90 
S.E. 10, 172 N.C. 835. 

60. N.C.—Byrd v. Bazemore, 28 S.E. 
965, 122 N.C. 115. 

4 C.J. p 357 note 57. 

61. Okl.—State v. Sullivan, 194 P. 
446, 80 Okl. 81—State v. Wilson, 141 
P. 426, 43 Okl. 112. 

4 C.J. p 357 note 58—57 C.J. p 528 
note 65. 

Settlement of case 

Under Code Civ.Proc. § 2545, a sur¬ 
rogate’s court may make findings of 
fact or rulings on questions of law 
on request therefor, on settlement of 
a case on appeal, at any time before 
the case is certified by the judge’s 
signature, since a case is not set¬ 
tled until it is certified by the judge’s 
signature. 


N.Y.—In re McCarty, 125 N.Y.S. 160, 

68 Misc. 283, affirmed 126 N.Y.S. 
699, 141 App.Div. 816. 

62. Tex.—U. S. v. Rose, Civ.App., 57 
S.W.2d 350—Shaeffer v. Smyth, Civ. 
App., 22 S.W.2d 1088, reversed on 
other grounds, Com.App., 37 S.W. 
2d 1012. 

Va.—New Bay Shore Corp. v. Lewis, 

69 S.E.2d 320, 193 Va. 400. 

4 C.J. p 357 note 59, p 365 note 55. 
Necessarily judicial in character 
Signing and sealing of a report of 
proceedings by the trial judge are 
both, a “ministerial” and “judicial 
act,” the determination of what such 
report shall contain being necessarily 
judicial m character. 

Ill.—People ex rel. Simus v. Don- 
oghue, 35 N.E.2d 371, 377 Ill. 122, 
certiorari denied 62 S.Ct. 182, 314 U. 
S. 678, 86 L.Ed. 542. 

63. Cal.—Yount v. Arakalian Bros. 
Co., 147 P. 467, 26 C.A. 472. 

Ga.—Dean v. Ross, 7 S.E.2d 411, 62 
Ga.App. 60. 

Iowa.—Axline v. Axline, 24 N.W.2d 
443, 237 Iowa 1051. 

La.—Davis v. Ungerman, App., 150 So. 
401. 

Mass.—Smith v. Wheeler, 93 N.E.2d 
. 544, 326 Mass. 223, 18 A.L.R.2d 516. 
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§ 943 APPEAL & ERROR 

approval Is had , 64 and it cannot be dispensed with 
by waiver 65 or stipulation , 66 although as to the lat¬ 
ter there is also authority to the contrary . 66 - 5 In 
other jurisdictions settlement or approval by the 
court is required only when the parties do not 


expressly or impliedly agree on the proposed case 
or amendments , 67 or where no stenographic record 
of the evidence or proceedings at the trial was 
made . 67 - 5 The fact of settlement may be shown by 


N.Y.—Great River Realty Corp. v. 
Rector, Churchwardens and Vestry¬ 
men of Emanuel Church, Great 
River, 130 N.Y.S.2d 569, 283 App. 
Div. 962. 

N.C.—Waller v. Dudley, 138 S.E. 128, 
193 N.C. 749. 

ORl.—Thomas v. Reynolds, 179 P.2d 
119, 198 Okl. 395—Clifford v. Black 
Sivalls & Bryson, 102 P.2d 167, 1S7 
Okl. 202—Janes v. Tomilson, 50 P. 
2d 63G, 174 Okl. 400—Roddy v. 
Lambard-Hart Loan Co., 19 P.2d 
569, 162 Okl. 241—Whitney v. Lib¬ 
erty Nat. Bank of Oklahoma City, 
19 P.2d 164, 162 Okl. 74—Kershaw 
v. Brook, 19 P.2d 144, 1C2 Ckl. 72- 
Barker v. Southwest Homes Corpo¬ 
ration. 19 P.2d 141. 162 Okl. 77- 
State v. Brewer, 219 P. 895, 93 Okl. 
143. 

S.D.—Farmers’ & Merchants’ State 
Bank of Hecla v. Michael, 153 N.W. 
100S, 36 S.D. 172. 

Tex.—Sloan v. Sloan’s Adm’r, Civ. 
App., 117 S.W. 2d 803—Doniphan Oil 
& Gas Co. v. Lewis, Civ.App., 95 S. 
W.2d 181, error refused—State Life 
Ins. Co. v. Wilson, Civ.App., 57 S. 
W.2d 355—U. S. v. Rose, Civ.App., 
57 S.W.2d 350—Burke v. Belcher, 
Civ.App., 48 S.W.2d 770—American 
Equitable Assur. Co. of New York 
v. Martin, Civ.App., 33 S.W.2d 287 
—Dickey’s Estate v. Houston In¬ 
dependent School Dist., Civ.App., 
300 S.W. 250—Mason v. Dugger. 
Civ.App., 297 S.W. 917—Goodner 
Wholesale Grocery Co. v. People’s 
Co-op. Stores. Civ.App., 283 S.W. 
1092—McCaskey Reg'ster Co. v. 
Mann, Civ.App., 283 S.W. 544—Ma¬ 
gee v. Magee, Civ.App., 272 S.W. 
252—Argo v Gulf C ft S. F. Ry. 
Co., Civ.App,, 265 S.W. 1065- 
Swift & Co. v. J. B. Jeffrey & Son. 
Civ.App., 250 S.W. 791—Parrott v. 
Hughes. Civ.App., 239 S.W. 1034— 
Anderson v. Cossey, Civ.App., 214 
S.W. 624—Texas Electric Ry. v. 
Gonzales. Civ.App., 211 S.W. 347. 
error refused—Texas Portland Ce¬ 
ment Co. v. Lumparoff, Civ.App., 
204 S.W. 366—Ft. Worth & D. C. 
Ry. Co. v. Wells, Civ.App., 191 S. 
W. 815—North American Ins. Co. 
V. Jenkins, Civ.App., 184 S.W. 307 
—San Antonio, U. & G. Ry. Co. v. 
Yarbrough, Civ.App., 179 S.W. 523. 
Wash.—State ex rel. Larpenteur v. 
Superior Court, King County, 48 P. 
2d 205. 

4 C.J. p 357 note 60. 

Writing neither approved by court 
nor agreed to by parties as correct 
cannot be considered. 


Tex.—Scaling v. Collins, Civ.App., 214 
S.W. 624. 

No right to determine appealability 
of order 

On the application to settle the 
case-made, it is the duty of the trial 
judge to settle it if it speaks the 
truth, and he cannot determine 
whether the order or judgment is ap¬ 
pealable. 

Okl.—Garfield Oil Co. v. Bird, 284 P. 
72, 141 Okl. 103. 

No settlement necessary where suffi¬ 
cient authentication is had 
Where the record from the trial 
court contained the judgment roll, 
the contents of which are sufficiently 
authenticated without certificate of 
the trial judge, and which itself 
might form the basis of an appeal 
when presented in connection with 
proper assignments of error, regard¬ 
less of any motion for new trial, 
such record will not be stricken, 
though unsettled in the trial court. 
S.D.—Hardin v. Graham, 155 N.W. 

782. 36 S.D. 525. 

Requirement mandatory 

Where, on appeal, the statement of 
facts filed had not been agreed to by 
the parties to the action nor prepared 
by the court as required by statute, 
the court had no discretion to enter¬ 
tain the document, since the statute 
is mandatory. 

Tex.—Mason v. Dugger, Civ.App., 297 
S.W. 917. 

64. Idaho.—California Gulch Placer 
Mining Co. v. Patrick, 218 P. 378, 
37 Idaho 661. 

t 

65. Tex.—Galveston, etc., R. Co. v. 
Keen, Civ.App., 73 S.W. 1074. 

66. Ariz.—Tombstone v. Reilly, 33 
P. 823. 4 Ariz. 102. 

4 C.J. p 358 note 61. 

Parties not permitted to add to or 
diminish record 

Statement of facts to which it was 
alleged all interested parties had 
agreed at hearing but which showed 
no evidence of having been submit¬ 
ted to, or approved by, trial judge 
was not properly before appellate 
court, since parties to appeal may not 
add to or diminish record without ju¬ 
dicial approval. 

Mass.—Smith v. Wheeler, 93 N.E.2d 
544, 326 Mass. 223, 18 A.L.R.2d 516. 

66.5 Certificate of counsel 

Where record was not settled by 
trial court or by stipulation of coun¬ 
sel, a certificate of appellant’s coun¬ 
sel similar to that required for ab¬ 
stract of record prior to adoption of 
civil procedure rule relating to record 
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on appeal did not constitute compli¬ 
ance with such rule. 

Iowa.—Axline v. Axline, 24 N.W.2d 
443, 237 Iowa 1051. 

In Oklahoma 

(1) Under O.S. 194, § 966, settle¬ 
ment and approval by the court or 
judge are not necessary where the 
parties stipulate and agree m writ¬ 
ing that the case-made is a full, true, 
and correct record of the proceedings. 
Okl.—Thomas v. Reynolds, 179 P.2d 

119, 198 Okl. 395—Clifford v. Black 
Sivalls & Bryson, 102 P.2d 167, 187 
Okl. 202. 

(2) Prior to the above statute, a 
stipulation by the parties could not 
dispense with the necessity of settle¬ 
ment and approval by the court or 
judge. 

Okl.—Abraham v. Roland Oil Co., 260 
P. 771, 127 Okl. 255. 

67. S.C.—Robinson v. Watson, 18 S. 
E.2d 215, 198 S.C. 396—Southern 
Pine Lumber Co. v. Martin, 110 S. 

| E. 804, 118 S.C. 319—Outlaw v. Na¬ 
tional Council, Junior Order United 
American Mechanics, 88 S.E. 801, 
104 S.C. 331. 

4 C.J. p 358 note 63. 

Anticipatory order 

Where oral evidence is offered, the 
trial judge has no authority to settle 
the case on appeal until and unless 
there is a disagreement of counsel, 
and trial judge may not settle case 
on appeal by anticipatory order at 
time judgment is signed. 

N.C.—Whitley v. Caddell, 73 S.E.2d 
162, 236 N.C. 516—Hall v. Hall, 71 
S.E.2d 471, 235 N.C. 711—Western 
N. C. Conference v. Talley, 47 S.E. 
2d 467, 229 N.C. 1—Russos v. Bai¬ 
ley, 47 S.E.2d 22, 228 N.C. 783. 
Narrative of testimony 
Under court rule relative to the 
preparation and submission of the 
narrative of testimony to opposing 
solicitor, it is the duty of solicitors 
diligently to try to determine, and 
agree to what the record of testi¬ 
mony should contain and it is only 
the testimony that cannot be agreed 
to that is presented to the judge for 
determination. 

Md.—Bowler v. Bowler, 39 A.2d 538, 
183 Md. 493. 

In Nevada a statement must be set¬ 
tled or agreed on. 

Nev.—Rickey v. Douglas Milling & 
Power Co., 204 P. 504, 45 Nev. 341, 
rehearing denied 205 P. 328, 45 
Nev. 341. 

67.5 N.J.—Bayuk v. Feldman, 78 A. 
2d 282, 11 N.J.Super. 317. 
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extrinsic evidence, although it should appear from 
the case itself . 68 

Prescribing conditions. The trial court may not 
impose any conditions as a prerequisite to the set¬ 
tlement of a statement, except those required or 
contemplated by statute . 68 * 5 

§ 944. Time for Settlement 

a. In general 

b. Extension of time 

c. Failure to settle in time 

a. In General 

Adherence must be had to statutory limitations setting 
out the time allowed in which a settlement of the state¬ 
ment of fact must be made, or, in the absence of suc'h 
statute, settlement should be made as soon as possible 
after judgment. 

Where statutory provisions or rules of court set 
out limitations as to the time given for the settle¬ 
ment of the case-made or statement of fact, such 
rules should be given adherence . 69 Otherwise a 
case-made or statement of facts on appeal should be 
settled as soon as possible after the judgment or 
decree , 70 and in any event before the time within 
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which an appeal may be taken has expired . 71 In 
some jurisdictions this must be done before the ap¬ 
peal is granted or the writ of error sued out ; 72 
but in others it may be done afterward . 73 Also, in 
some states the time is computed from the time 
when the appeal is effected or taken . 73 * 5 On an ap¬ 
peal in equity, it is erroneous to settle the state¬ 
ment before the rendition of the judgment in the 
lower court , 74 as well as to refuse to settle the 
statement until the terms of the judgment have been 
satisfied , 75 and, in approving the statement of evi¬ 
dence on such appeals, the trial judge is not limited 
to the term in which the judgment was entered or 
an extension thereof . 76 

Where the statute fixes a specific time within 
which a case or statement on appeal shall be set¬ 
tled, a settlement after the expiration of such 
period is invalid , 77 although, as such statutes are 
remedial, they must be liberally construed in favor 
of the purpose obviously intended to be served . 78 
It is error for the trial judge to settle the case or 
statement before the time for suggesting amend¬ 
ments has expired , 79 unless the right to propose 
amendments is waived , 80 even though this would 


68. Okl.—Burnett V. Davis, 111 P. 
191, 27 Okl. 124. 

68.5 N.D.—Williams v. Hutchinson, 
288 N.W. 210, 69 N.D. 476. 

69. Ariz.—Schaefer v. Duhame, 181 
P.2d 628, 65 Ariz. 385. 

Mich.—Walker v. Richter, 197 N.W. 
534, 226 Mich. 393. 

Time for making, filing, and service 
see supra § 932. 

An act Increasing the time allowed 
for the settlement of a case applies 
to actions then pending. 

Mich.—Beebe v. Birkett, 65 N.W. 970. 
108 Mich. 234. 

70. Cal.—Hutchinson v. Bours, 13 C. 
50. 

4 C.J. p 358 note 65. 

71. N.T.—Robinson v. Hudson River 
R. Co., 1 Hilt. 144—In re duffs Es¬ 
tate, 11 N.Y.Civ.Proc. 338—Lee v. 
Tillotson, 4 Hill 27. 

Okl.—Hamilton v. Havercamp, 124 P. 
73, 33 Okl. 569. 

Time of presentation for settling 
Where a case-made has been pre¬ 
sented within the time fixed, plain¬ 
tiff in error may, after expiration of 
the time for suggesting amendments 
and within the time in which an ap¬ 
peal may be taken, on the prescribed 
notice, present the case-made to the 
trial judge for settling and signing. 
Okl.—Southwestern Surety Ins. Co. 
v. Going, 150 P. 488, 48 Okl. 460. 

72. U.S.—Generes v. Bonnemer, La., 
7 Wall. 564, 19 L.EcL 227. 

4 C.J. p 358 note 67. 


73. Minn.—State v. Baker, 49 N.W. 
2d 107, 234 Minn. 528—State v. 
Childress, 149 N.W. 550, 127 Minn. 
533. 

4 C.J. p 358 note 68. 

73.5 S.D.—Peterson v. Great Am. 
Ins. Co., 47 N.W.2d 284, 73 S.D. 589. 

74. Wash.—Bartlett v. Reichenecker, 
32 P. 1062, 6 Wash. 168. 

4 C.J. p 358 note 69. 

75. N.Y.—Allen v. Allen, 275 N.Y.S. 
584, 243 App.Div. 526. 

76. U.S.—Barber Asphalt Paving Co. 
v. Standard Asphalt and Rubber 
Co., Ill., 48 S.Ct. 183, 275 U.S. 372, 
72 L.Ed. 318. 

Century Building & Loan Ass’n v. 
Wickersham, C.C.A.Tex., 75 F.2d 
812. 

77. Mich.—Webb v. Webb, 225 N.W. 
514, 247 Mich. 161. 

N.M.—Roberson v. Citizens’ Lumber 
Co., 190 P. 353, 26 N.M. 171. 

N.C.—Mills v. National Surety Co., 
133 S.E. 172, 192 N.C. 52—Tripp v. 
Somersett, 108 S.E. 633, 182 N.C. 
767. 

Okl.—Bruner v. Indian Territory Il¬ 
luminating Oil Co., 23 P.2d 173, 164 
Okl. 140—Saddler v. Chappelle, 21 
P.2d 761, 163 Okl. 102—Collins- 

Dietz-Morris Co. v. Wright, 20 P. 
2d 574, 163 Okl. 54—Sautbine v. 
Johnson, 20 P.2d 1038, 163 Okl. 121 
—Robe v. Fullerton-Stuart Lumber 
Co., 149 P. 1157, 47 Okl. 617. 

4 C.J. p 358 note 70. 

78. N.J.—Thatcher’s, Inc. v. Schnei¬ 
der, 178 A. 377, 13 N.J.Misc. 427. 
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N.D.—Smith v. Hoff, 127 N.W. 1047, 
20 N.D. 419. 

79. Okl.—Steil v. Fly, 16 P.2d 554, 
160 Okl. 189—Kolb v. Hightower, 8 
P.2d 23, 155 Okl. 1—Bradfield v. 
Black, 287 P. 1026, 143 Okl. 185— 
Hyde v. Johnson, 209 P. 440, 87 Okl. 
88—Watson v. Shaffer, 184 P. 1016, 
77 Okl. 1—City of Enid v. McCann, 
171 P. 452, 67 Okl. 68—'Wilson v. 
Branigan, 168 P. 819, 67 Okl. 67— 
Sovereign Camp of Woodmen of 
the World v. Chumley, 161 P. 1175, 

58 Okl. 681—Hubbard v. Meek, 160 
P. 1128, 60 Okl. 46—Hart v. New 
State Bank, 160 P. 605, 58 Okl. 654 
—Kostachek v. Owen, 159 P. 366, 

59 Okl. 287—Gilliam v. Guaranty 
State Bank, 157 P. 750, 57 Okl. 673 
—Deep Red Oil Co. v. Owen, 155 P. 
874, 56 Okl. 339—Deep Red Oil Co. 
v. Shortridge, 155 P. 873, 56 Okl. 
336—State v. Wheelor, 152 P. 1087, 
49 Okl. 357—First Nat. Bank v. 
Shafer, 152 P. 1084, 49 Okl. 340— 
Swanson v. Bayless, 151 P. 683, 51 
Okl. 37—Cummings v. Tate, 147 P. 
304, 47 Okl. 54. 

4 C.J. p 359 note 72. 

80. Okl.—Langley v. Albert, 282 P. 
608, 140 Okl. 176—Chestnut v. Over- 
holser, 182 P. 683, 75 Okl. 190—Wil¬ 
son v. Branigan, 168 P. 819, 67 Okl. 
67. 

4 C.J. p 359 note 73. 

Appearance not a waiver 

The appearance of the adverse 
party at the time and place designat- 
i ed in the notice of settlement of case- 
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extend settlement beyond the time limited for filing 
the case in the appellate court . 81 

Although some cases hold a premature settle¬ 
ment to be a nullity , 82 which must be attacked in 
the manner prescribed by law , 83 other cases are 
to the contrary, declaring respondent’s remedy to 
be a motion before the trial court to amend , 84 or 
holding such premature certification to be a mere 
irregularity not affecting the jurisdiction . 85 

If the statute fixes no time, appellant must act 
within a reasonable time . 86 An express waiver of 
the right to suggest amendments and of notice of 
settlement extends the time for settling and signing 
the case to any time within the period between the 
date of service of the case and the expiration of the 
time for taking an appeal . 87 

Settlement in vacation. A case-made may be set¬ 
tled and signed after the trial term, and in vacation, 
on the order of the trial court or judge . 88 

A judge pro tem cannot settle the case-made after 
the time given in the order of extension has ex¬ 
pired . 89 


b. Extension of Time 

Although extensions of time for the settlement of 
cases on appeal are not favored by the courts, they are 
permitted in some jurisdictions at the discretion of the 
court. 

Agreements to extend the time for the settlement 
of cases on appeal are not favored by the courts . 90 
In some jurisdictions, however, the court may ex¬ 
tend the time for settlement of a case for good cause 
shown, even after the time has once expired , 91 
but such an extension must be obtained by the cor¬ 
rect statutory methods, otherwise no jurisdiction 
will be created in the higher court to hear the case 
on the merits . 92 So, the court is without authority 
to extend the time unless such extension is requested 
within the prescribed time after final judgment or 
denial of a motion for new trial , 92 - 5 or unless there 
is a certificate of the official stenographer showing 
that a copy of the record or transcript has been or¬ 
dered, in the absence of the actual production of 
such record or transcript . 92 - 10 Also, no extension 
may be granted after the expiration of the time 


made is held not to be a waiver of 
the statutory period allowed to sug¬ 
gest amendments. 

Okl.—Steil v. Fly, 16 P.2d 554, 160 
Okl. 189. 

Agreement that the case-made may 
he settled and signed by the judge at 
his convenience authorizes settling 
and signing within the time fixed 
for suggesting amendments, and. 
where it is so settled and signed, ap¬ 
peal will not be dismissed. 

Okl.—Hill v. Burnett, 1G9 P. 1120. 69 
Okl. 54. 

81. Okl.—Reed v. Wolcott, 139 P. 318, 
40 Okl. 451. 

4 C.J. p 359 note 74. 

82. Okl —Chestnut v. Overholser, 
182 P. 683, 75 Okl. 190. 

Case-made settled without waiver of 
amendments and time of settle¬ 
ment is nullity 

A case-made signed and settled 
without a stipulation waiving amend¬ 
ments and time of settlement, and 
without written consent or appear¬ 
ance of the opposite party, is a nul¬ 
lity and brings nothing before the 
appellate court for review. 

Okl.—Kershaw v. City of Muskogee, 
13 P.2d 171, 158 Okl. 205. 

83. Okl.—Southwestern Surety Ins. 
Co. v. Dietrich, 172 P. 51, 68 Okl. 
114. 

84. S.D.—Thomson v. Meridian Life 
Ins. Co. of Indianapolis, Ind., 153 N. 
W. 993, 36 S.D. 175. 

85. Wash.—Kliks v. Tenet Mortg. 
Co. 299 P. 367, 162 Wash. 514. 


86. Cal—Black v. Hilliker, 62 P. 
481, 130 C. 190. 

4 C.JT. p 359 note 75. 

87. Okl.—Hamilton v. Havercamp, 
124 P. 73, 33 Okl. 569—Brady v. 
Coweta Bank of Commerce, 121 P. 
250, 33 Okl. 568—St. Louis, etc., R. 
Co. v. Davis, 120 P. 562, 33 Okl. 565. 

88. Kan.—Shumaker v. O’Brien, 19 
Kan. 476. 

4 C.J. p 359 note 77. 

89. Kan.—Naylor v. Beery, 81 P. 
473, 71 Kan. 885. 

Waterfield v. Hutchinson Nat. 
Bank, 50 P. 971, 6 Kan.App. 743. 

90. N.C.—Tripp v. Somersett, 10 S S. 
E. 633, 182 N.C. 767—Cox v. Kin¬ 
ston Carolina R. & Lumber Co., 98 
S.E. 704, 177 N.C. 227. 

91. Mich.—Ostrander v. Alpena Cir¬ 
cuit Judge, 179 N.W. 263, 211 Mich. 
575. 

Minn.—Noonan v. Lamson, 147 N.W. 
654, 125 Minn. 475. 

N.D.—Muhlhauser v. Becker, 37 N.W. 
2d 352, 76 N.D. 402—Guild v. More, 
152 N.W. 275, 30 N.D. 248. 
Extension of time for making, filing, 
and service see supra § 933. 

By whom extended 

Words “sitting for the trial judge,” 
as used in court rule providing that 
any judge sitting for the trial judge 
should have power to extend time for 
settlement of a case-made, mean sit¬ 
ting for the judge who tried the case. 
N.M.—Medler v. Henry, 97 P.2d 661, 
44 N.M. 63. 

Duty of appellant 

It is the duty of the appealing par¬ 
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ty, and not the court reporter, to 
secure the necessary extensions of 
time for the settlement of a case- 
made, and any default of the court 
reporter, in this respect, is not 
ground to set aside the judgment. 
Okl.—Hargrave v. Greer, 79 P.2d 221, 
182 Okl. 608—Lena v. Clinkenbeard, 
49 P.2d 109, 173 Okl. 495. 

Bisk of losing appeal 

Appellants, by requesting and con¬ 
senting to a long extension of time 
for settling case on appeal, do so at 
the peril of losing their right of ap¬ 
peal by putting it out of their power 
to have the case ready for hearing 
as required by the rules. 

N.C.—Pruitt v. Wood, 156 S.E. 126, 
199 N.C. 788. 

92. Mich.—Davis v. Macomb Circuit 
Judge, 214 N.W. 409, 239 Mich. 447 
—O’Mara v. Kolowich, 204 N.W. 
749, 231 Mich. 634—Bilakos v. Rob- 
ins-Grayer, 200 N.W. 455, 228 Mich. 
655—Kitchin v. Merriam, 198 N.W. 
208, 226 Mich. 645—Walker v. Rich¬ 
ter, 197 N.W. 534, 226 Mich. 393— 
Miley v. Grand Traverse Circuit 
Judge, 186 N.W. 398, 217 Mich. 415. 

92.5 Mich.—Davis v. Macomb Cir¬ 
cuit Judge, 214 N.W. 409, 239 Mich. 
447—Neal v. Tappan, 194 N.W. 537, 
224 Mich. 125. 

Jurisdiction to grant extension held 
shown 

Mich.—Chapin v. Chippewa Circuit 
Judge, 289 N.W. 249, 291 Mich. 550. 

92.10 Mich.—Davis v. Macomb Cir¬ 
cuit Judge, 214 N.W. 409, 239 Mich. 
447. 
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within which to appeal , 92 - 15 and an extension or¬ 
der made after the right to settle the case was lost 
will be vacated . 92 - 20 In some jurisdictions, an ex¬ 
tension may be inferred where the trial court set¬ 
tles a case made after the time fixed by statute for 
settlement . 92 

On the other hand it has been held that an order 
extending the time for setting a record is a nullity, 
regardless of the necessity therefor , 94 and, since the 
time in which cases shall be settled on appeal is 
statutory, the court below has no power to extend 
the statutory time . 95 

An application for an extension of time is ad¬ 
dressed to the discretion of the trial court and its 
decision will not be disturbed in the absence of an 
abuse of judicial discretion . 96 Applications for 
extensions of time are not jurisdictional and there- 
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fore such an order may be made ex parte . 97 Man¬ 
damus may be had to compel the entry of an order 
extending the time for settling a case . 98 

c. Failure to Settle in Time 

A failure to have a statement on appeal settled in time 
will prevent a review by the appellate court of matters to 
which the statement is a necessary consideration. 

The effect, generally, of a failure on the part of 
appellant or plaintiff in error to have a case or 
statement on appeal settled in time is to prevent a re¬ 
view by the appellate court of any matters to a 
consideration of which a case or statement is neces¬ 
sary ; 99 but the question of laches and delay in 
settlement of the statement on appeal sufficient to 
warrant a dismissal of the proceedings is a question 
to be decided by the trial court . 1 Where the fail¬ 
ure to settle is caused by no fault of appellant , 2 


Appellant’s failure to produce is 
not excused by the fact that the cer¬ 
tificate could have been produced. 
Mich.—Dubart v. Brown, 210 N.W. 
497, 236 Mich. 437. 

It is the duty of counsel to see that 
the stenographer’s certificate, show¬ 
ing that a copy of the record has 
been ordered, is presented to the 
judge and the duty cannot be shifted 
to the judge. 

Mich.—Davis v. Macomb Circuit 
Judge, 214 N.W. 409, 239 Mich. 447. 
Order extending* time cannot he made 
nunc pro tnno 

Where the stenographer’s certifi¬ 
cate was not on file or before the 
judge when the order for extension 
of time to settle the case on appeal 
was requested, the judge could not 
subsequently, by relation back to the 
time of filing, make such order nunc 
pro tunc. 

Mich.—Davis v. Macomb Circuit 
Judge, supra. 

92.15 Minn.—State ex rel. McKenzie 
v. Wilson, 272 N.W. 163, 199 Minn. 
452. 

92.20 Mich.—Davis v. Macomb Cir¬ 
cuit Judge, 214 N.W. 409, 239 Mich. 
447. 

93. N.D.—Muhlhauser v. Becker, 37 
N.W.2d 352, 76 N.D. 402. 

S.D.—Thomson v. Meridian Life Ins. 
Co. of Indianapolis, Ind., 153 N.W. 
993, 36 S.D. 175. 

94. S.D.—Kremer v. Public Drug Co., 
168 N.W. 57, 40 S.D. 524. 

95. N.C.—Cox v. Kinston Carolina R. 
& Lumber Co., 98 S.E. 704, 177 N. 
C. 227. 

Tex.—Wichita Valley Ry. Co. v. 
Nichols, Com.App. f 50 S.W.2d 802. 

96. Minn.—Elton v. Northwestern 
Nat. Life Ins. Co., 253 N.W. 529, 
191 Minn. 636. 

N.D—Millers’ & Traders’ State Bank 
of Minneapolis, Minn. v. National 


Fire Ins. Co. of Hartford, Conn., 
212 N.W. 834, 55 N.D. 149—Sharon 
Milling Co. v. Galde, 211 N.W. 589, 
54 N.D. 817. 

Discretion held not abused 

(1) In general. 

Minn.—Hartman v. Phoenix Finance 
Corporation, 281 N.W. 364, 203 

Minn. 388—State ex rel. McKenzie 
v. Wilson, 272 N.W. 163, 199 Minn. 
452. 

(2) Grant of further extension. 
Mich.—Fellinger v. Wayne, Circuit 

Judge, 21 N.W.2d 133, 313 Mich. 
289. 

Judge may not attack Ms own ex. 
tension 

Where it appears that an exten¬ 
sion of time was granted within the 
statutory period for such extension, 
the granting judge is m no position 
to question its authenticity on a re¬ 
turn to a writ of mandamus requir¬ 
ing him to set aside an order deny¬ 
ing a motion to extend the time to 
settle the case on appeal. 

Mich.—Walker v. Richter, 197 N.W. 
534, 226 Mich. 393. 

97. N.D.—Muhlhauser v. Becker, 37 
N.W.2d 352, 76 N.D. 402—Bucholz 
v. Harthun, 239 N.W. 161, 61 N.D. 
547. 

98. Mich.—City of Lansing v. Eaton 
Circuit Judge, 206 N.W. 343, 232 
Mich. 690. 

Mandamus to compel settlement and 
signing see infra § 963. 

Laches of party 

Supreme court will not interfere 
by mandamus to control discretion 
of district court in action on applica¬ 
tion for extension of time within 
which to have case settled and allow¬ 
ed, where, through unjustified delay 
in applying for extension, statutory 
time for making application has ex¬ 
pired, and such delay results in 
prejudice to adverse party. 
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Minn.—State ex rel. McKenzie v. Wil¬ 
son, 272 N.W. 163, 199 Minn. 452. 
Setting aside order of denial 

Appellant was entitled to file a pe¬ 
tition in supreme court for a writ of 
mandamus to require circuit court to 
set aside an order denying appel¬ 
lant's motion for an extension of 
time to settle record on appeal. 

Mich.—Fellinger v. Wayne Circuit 
Judge, 21 N.W.2d 133, 313 Mich. 
289. 

99. Md.—Bowler v. Bowler, 39 A.2d 
538, 183 Md. 493. 

Okl.—Jenkins v. Times Pub. Co., 86 
P.2d 61, 184 Okl. 196—Whitehorn 
v. Busby, 239 P. 569, 113 Okl. 116- 
Berry v. Peuter, 223 P. 617, 98 Okl. 
56. 

Tex.—Chancey v. Dayton-Goose Creek 
Ry. Co., Civ.App., 287 S.W. 129— 
Ludtke v. Warren, Civ.App., 285 S. 
W. 339. 

4 C.J. p 359 note 79. 

Effect of failure to make, file, or 
serve in time see supra § 934. 

1. Cal.—Curtin v. Ingle, 98 P. 868, 9 
C.A. 241, affirmed 99 P. 480, 155 C. 
53. 

2. Idaho.—Spokane International R. 
Co. v. Dunn, 115 P. 501, 19 Idaho 
734. 

N.J.—Epstein v. Sally Lee, Inc., 14 
A.2d 264, 125 N.J.Law 76. 
fault of both parties 
Where the failure of solicitors to 
agree as to what the record of testi¬ 
mony should contain delays presenta¬ 
tion of the matter to the judge until 
after the time limited by rule, a risk 
of the dismissal of the appeal by the 
court of appeals for want of a prop¬ 
er record is assumed by the solicitor 
for appellant. 

Md.—Bowler v. Bowler, 39 A.2d 538, 
183 Md. 493. 

Illness of counsel is no excuse for 
failing to settle the case on appeal 
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or where he is misled by the adverse party, 3 or 
where the failure is caused through a bona fide mis¬ 
take, 4 or by the death or disability of the trial 
judge, 4 - 5 it may be excused, and relief granted. 

In some jurisdictions the trial court has the power 
to allow a settlement after the expiration of the 
time granted for such settlement. 4 - 10 Also, where 
discretionary power exists in the trial court to 
settle and allow a case made following the expira¬ 
tion of the statutory period, it is necessary for ap¬ 
pellant to excuse the default and appeal to the 
discretion of the trial court. 5 

§ 945. Notice of Proceedings for Settlement 

a. In general 

b. Time of notice 

c. Service of notice 

d. To whom notice given 

e. Sufficiency of notice 

f. Failure to give notice 

g. Waiver of notice or defects therein 

a. In General 

Notice of the time and place of settlement of a case 
or statement of facts must ordinarily be served on the 
adverse party, although under some circumstances its 
necessity may be obviated. 

Due notice of the time and place of settlement of 
a case or statement of facts must, ordinarily, be 
served on the adverse party, 6 and the adverse party 


has a corresponding right to have such notice served 
on him. 7 However, since the purpose of such no¬ 
tice is to afford the adverse party an opportunity 
to be heard in support of his suggested amendments 
to the proposed case or statement, 8 notice is not 
essential, where it has been waived, 9 where it is 
stipulated that the proposed case or statement, as 
served, is complete and correct, 10 where all amend¬ 
ments suggested are accepted and incorporated, 11 
or where no amendments or counter case is pro¬ 
posed. 12 Also, where the terms of the rules relating 
to statements of fact are notice to the adverse party 
of what will occur if he does not agree or disagree 
with them wkhin a prescribed time, no notice need 
be given to such adverse party on his failure to 
agree or disagree with the proposed statement. 12 * 5 

The record on appeal should show that the re¬ 
quired notice was given, 13 or show facts obviating 
the necessity of such notice, 14 but it has been held 
that the case or statement may be considered, even 
though notice is not affirmatively shown, in accord¬ 
ance with the general presumption in favor of the 
regularity of al-1 official acts. 15 

A notice that the case-made will be presented to 
the trial judge for settlement becomes functus of¬ 
ficio, when not presented at the time and place 
designated, 16 or in the absence of the trial judge, 17 
and before the case-made can be legally settled an¬ 
other notice must be served, 18 unless waived. 19 


in time, where such counsel is not 
the only counsel for appellant, and, 
even if he is, it is the duty of the 
party to obtain other counsel. 

N.C.—Tripp v. Somersett, 108 S.E. 

633, 182 N.C. 767. 

4 C.J. p 359 note 81, 81 [a]. 

3. N.C.—Willis v. Atlantic, etc., R. 
Co., 25 S.E. 790, 119 N.C. 718. 

4 C.J. p 359 note 82. 

4. N.C.—Arrington v. Arrington, 19 
S.E. 145, 114 N.C. 115. 

4 C.J. p 359 note 83. 

4.5 Ill.—Cobean v. Richardson, 4 N. 

E.2d 769, 287 Ill.App. 618. 

4ilO N.D.—Muhlhauser v. Becker, 37 
N.W.2d 352, 76 N.D. 402. 

5. Minn.—McGovern v. Federal Land 
Bank of St. Paul, 290 N.W. 575, 207 
Minn. 261—State v. Johnson, 161 N. 
W. 782, 136 Minn. 465. 

Discretion held not abused 
Wash.—In re Brown’s Estate, 101 P. 
2d 1003, 6 Wash.2d 215, motion de¬ 
nied 107 P.2d 1104, 6 Wash.2d 215. 

6. N.D.—Pollock v. Johnson, 172 N. 
W. 62, 42 N.D. 81. 

Okl.—Edge v. Patty, 244 P. 591, 114 
Okl. 197. 

4 C.J. p 359 note 84. 

7- Okl.—Security Trust & Savings 


Bank of Charles City, Iowa v. 
Gleichman, 147 P. 1009. 

8. Okl.—Lillard v. Meisberger, 240 
P. 1067, 113 Okl. 228. 

4 C.J. p 360 note 85. 

9. Okl.—Lillard v. Meisberger, 240 
P. 1067, 113 Okl. 228—Allen v. Dil¬ 
lard, 159 P. 749, 59 Okl. 81. 

4 C.J. p 360 note 86. 

10. Okl.—Lillard v. Meisberger, 240 
P. 1067, 113 Okl. 228—Henryetta 
Coal & Mining Co. v. O’Hara, 150 
P. 1114, 50 Okl. 159. 

4 C.J. p 360 note 87. 

11. Okl.—Allen v. Dillard, 159 P. 
749, 59 Okl. 81. 

4 C.J. p 360 note 88. 

12. Cal.—Kavanagh v. Maus, 28 C. 
261. 

4 C.J. p 360 note 89. 

12.5 Tex.—Herman v. Rountree, Civ. 

I App., 162 S.W.2d 144. 

13. Okl.—In re Bacon’s Estate, 154 P 
512, 49 Okl. 785. 

4 C.J. p 360 note 90. 

Sheriff’s return 

Where the sheriff’s return showed 
due notice on defendant in error of 
the time and place of settlement of 
the case-made, but the judge’s certifi¬ 
cate failed to show the particular 
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place of settlement, it was held that 
since no mode of proof of service 
was prescribed by statute, the sher¬ 
iff's return was prima facie evidence 
of notice. 

Okl.—In re Bacon’s Estate, supra. 

14. Okl.—Tulsa Ice Co. v. Wilkes, 
153 P. 1169, 54 Okl. 519. 

4 C.J. p 360 note 91. 

15. Mont.—Beach v. Spokane Ranch, 
etc., Co., 65 P. 106, 25 Mont. 367. 

4 C.J. p 360 note 92. 

16. Okl.—Board of Com’rs of Le 
Flore County v. Lucas, 293 P 187, 
146 Okl. 8. 

17. Okl.—Russell v. Hyer, 275 P. 

653, 136 Okl. 75—-Okmulgee County 
Business Men's Ass’n v. Bryan, 190 
P. 1086, 79 Okl. 23—Baker & Lock- 
wood Mfg. Co. v. Voorhees, 165 P. 
125, 63 Okl. 283—Southwestern 

Surety Ins. Co. v. Going, 150 P. 488, 
48 Okl. 460. 

18. Okl.—Okmulgee County Business 

Men’s Ass’n v. Bryan, 190 P. 1086, 
79 Okl. 23 —Baker & Lockwood Mfg. 
Co. v. Voorhees, 165 P. 125, 63 Okl. 
283—Brown v. Marks, 146 P 707 45 
Okl. 711. * 

4 C.J. p 359 note 84 [d] (2). 

19. Okl.—Southwestern Surety Ins. 
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Where a notice is served on the adverse party to 
the effect that the settlement of the case-made 
would be had on a certain day or as soon thereafter 
as counsel can be heard, no justification is had for 
a settlement at any later date than that given in 
the notice, 20 in the absence of further notice, 21 or 
a waiver thereof. 22 

Where notice is given that the case-made will be 
presented to the trial judge for signing and settle¬ 
ment at a certain place, and at a certain time, the 
settlement of such case-made at a different place 
and a different time, in the absence of the adverse 
party, is a nullity. 23 

Where, after a case-made has been duly served 
and due notice of the time and place of settling and 
signing has been given to the adverse party, such 
party cannot ignore the notice, or treat it as a nullity, 
even though such notice is given and served at a 
date prior to the expiration of the time allowed 
within which to make and serve said case-made. 24 

b. Time of Notice 

There must be a compliance with statutory provisions 
regulating the time within which a notice of settlement 
shall be served and, in the absence of any such provisions, 
a reasonable time should be allowed. 

Where a time is fixed by law within which the 
notice of settlement shall be served, such limitation 
must be observed, 25 and the required length of no- 
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tice must be given. 26 This is sometimes fixed in 
the order extending time to make and serve a 
case. 27 The day specified must be within the period 
prescribed by the statute for settlement of the 
case, 28 and must be a judicial day. 23 

If no time is fixed within which notice of the 
settlement must be given, a reasonable time is al¬ 
lowed. 30 Where a case-made is settled before the 
time specified in the notice of settlement, such case- 
made is a nullity, 31 but the time of notice of settle¬ 
ment of a case may be shortened by an order to 
show cause. 32 The notice for settling and signing 
a case-made may be served while the time for sug¬ 
gesting amendments is still running, provided the 
time fixed by the notice does not encroach upon the 
time granted to suggest amendments. 33 

c. Service of Notice 

Notice of the time and place of settlement should be 
served in the mode prescribed by statute for the service 
of notices generally. 

Notice of the time and place of settlement should 
be served in the mode prescribed by statute for the 
service of notices generally. 34 Notice by mail is 
not sufficient, unless authorized by statute or rule of 
court. 35 Where the statute so provides, service of 
notice of time and place of settlement of case-made 
may be made upon an attorney of record in the 
trial court as well as personally on the parties. 36 


Co. v. Going, 150 P. 488, 48 Okl. 
460. 

20. Okl.—Home Ins. Co. of New York 
v. Rowsey. 43 P.2d 104. 171 Okl. 483 
—American Laundry Co. v. Cope¬ 
land, 7 P.2d 843, 155 Okl. 15—Stuck¬ 
ey v. City of Tulsa, 238 P. 837, 113 
Okl. 45—Home Builders’ Lumber 
Co. v. West, 218 P. 512, 95 Okl. 144 
—Edgerly v. Johnson, 193 P. 872, 
80 Okl. 19—Globe Surety Co. v. 
First State Bank of Hewett, 157 P. 
316, 57 Okl. 427—Sand Springs R. 
Co. v. Oliphant, 157 P. 284, 53 Okl. 
528—Wood v. King, 151 P. 685, 49 
Okl. 98—Southwestern Surety Ins. 
Co. v. Going, 150 P. 488, 48 Okl. 
460. 

21. Okl.—Home Ins. Co. of New 

York v. Rowsey, 43 P.2d 104, 171 
Okl. 483. 

22. Okl.—Home Ins. Co. of New 

York v. Rowsey, supra—Globe Sure¬ 
ty Co. v. First State Bank of Hew¬ 
ett, 157 P. 316, 57 Okl. 427. 

23. Okl.—Roberts v. Harlow Pub. 
Co., 235 P. 916, 108 Okl. 221. 

24. Okl.—Boland v. Boland, 43 P. 
2d 79, 171 Okl. 437—American Sure¬ 
ty Co. v. Wolsey, 20 P.2d 158, 163 
Okl. 270—Ranney-Davis Mercantile 
Co. v. Morris, 211 P. 1044, 88 Okl. 
107—Miskovsky v. Vrba, 177 P. 614, 


74 Okl. 123—Southwestern Surety 
Ins. Co. v. Dietrich, 172 P. 51, 68 
Okl. 114. 

Case-made valid where no objection 
Where the judge of the court, in 
the absence of the adverse party and 
without any objection from him or 
from any other person, settles and 
signs the case-made upon a notice to 
the adverse party of the time and 
place, and nothing further is done 
concerning it, the supreme court 
will, m the absence of other irregu¬ 
larities, treat the case-made as valid. 
Okl.—Ranney-Davis Mercantile Co. v. 
Morris, 211 P. 1044, 88 Okl. 107. 

25. N.D.—Pollack v. Johnson, 172 N. 
W. 62, 42 N.D. 81. 

4 C.J. p 360 note 93. 

26. Okl.—Allen v. Dillard, 159 P. 
749, 59 Okl. 81—Allen v. McLaren. 
157 P. 349, 53 Okl. 567. 

4 C.J. p 361 note 94. 

27. Okl.—Collinsville First Nat. 

Bank v. Daniels, 108 P. 748, 26 Okl. 
383. 

28. Wash.—Boyer v. Boyer, 4 Wash. 

80 . 

29. Wash.—Cadwell v. North Yaki¬ 
ma First Nat. Bank, 28 P. 365, 3 

I Wash. 188. 


30. Wash.—Swanson v. Hood, 170 P. 

135. 99 Wash. 506. 

4 C.J. p 361 note 98. 

31- Okl.—First Nat. Bank of Wells- 
ton v. Reed, 161 P. 531, 58 Okl. 752. 

32. Minn.—Noonan v. Lamson, 147 
N.W. 654, 125 Minn. 475. 

33. Okl.—Frey v. McCune, 153 P. 
109, 49 Okl. 493—Nicholson v. Bin- 
ion, 152 P. 370, 49 Okl. 181. 

34. Mich.—McCurdy v. Bowman, 27 
Mich. 214. 

Wash.—Bowen v. Cain, 35 P. 369, 7 
Wash. 469. 

4 C.J. p 361 note 99. 

Attempted service on absentee par¬ 
ty insufficient 

The attempted service of notice of 
time and place of settling and sign¬ 
ing the case-made, by leaving a copy 
thereof at the office of the adverse 
party while such party was out of 
the state, was Insufficient. 

Okl.—Diller v. Henderson, 229 P. 536, 
107 Okl. 38. 

35. Wash.—Bowen v. Cain, 35 P. 369, 
7 Wash. 469. 

36. Okl.—Tyler v. Roberts, 156 P. 
201, 56 Okl. 610. 
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d. To Whom Notice Given 

Notice of the time and place of settlement must be 
given to all parties in interest who would be affected by 
the decision on appeal. 

All parties in interest who would be affected by 
the decision on appeal must be given notice of the 
time and place of settlement, 37 but parties who need 
not be, and are not, made parties to the appeal need 
not be served. 38 In the absence of revivor proceed¬ 
ings, service of a notice of settlement on an at¬ 
torney formerly representing a deceased appellee is 
a nullity. 3 s - 5 

A receiver appointed in an action is not a party 
thereto and need not be served with notice of an ap¬ 
plication to settle a statement of facts on appeal. 39 

e. Sufficiency of Notice 

The notice must set out all the facts necessary to give 
the opposite party an opportunity to appear and oppose 
the proceedings. 

The notice of settlement should be in writing 40 
and should specify the time when, 41 the place 


where, 42 and the judge before whom, 43 the applica¬ 
tion for settlement will be made. 

f. Failure to Give Notice 

A case or statement of facts on appeal cannot be 
considered by the appellate court where no notice has 
been given to the adverse party. 

In the absence of a waiver or circumstances 
rendering notice immaterial, a case or statement 
of facts on appeal cannot be considered by the ap¬ 
pellate court, where no notice of settlement has 
been given to the opposite party, or where such 
notice has not been given within the required time, 44 
and, if a case or statement is necessary, the ap¬ 
peal or writ of error will be dismissed. 45 

g. Waiver of Notice or Defects Therein 

The adverse party may waive notice of settlement or 
defects therein. 

The appellee or defendant in error may, either 
expressly or by implication, waive notice of settle¬ 
ment or defects therein, 46 and such waiver may be 


37. Okl.—Coss v. Sterritt, 161 P. 
187, 49 Okl. 446. 

4 C.J. p 361 note 2. 

Joint defendants 

All persons against whom a joint 
judgment is rendered and who would 
necessarily be affected by a reversal 
must be given notice of the time and 
place of settling a case-made, unless 
notice is waived or they appear. 

Okl.—Coss v. Sterritt, supra. 

38. Okl.—Jones v. Balsley, 106 P. 
830, 25 Okl. 344. 

38.5 Okl.—Dixon v. Wright, 68 P.2d 
114, 177 Okl. 191. 

39. Wash.—Tompson v. Huron Lum¬ 
ber Co., 32 P. 536, 5 Wash. 527. 

40. Okl.—Brown v. Marks, 146 P. 
707, 45 Okl. 711. 

4 C.J. p 361 note 5. 

41. N.D.—Karabensh v. Grant, 73 N. 
W.2d 782. 

Okl.—Langley v. Albert, 282 P. 608, 
140 Okl. 176—Brown v. Marks, 146 
P. 707, 45 Okl. 711. 

4 C.J. p 361 note 6. 

42. N.D.—Karabensh v. Grant, 73 N. 
W.2d 782. 

Okl.—Langley v. Albert, 282 P. 608, 
140 Okl. 176—Okmulgee County- 
Business Men's Ass'n v. Bryan, 190 
P. 1086, 79 Okl. 23—Brown v. 

Marks, 146 P. 707, 45 Okl. 711, 

4 C.J. p 361 note 7. 

43. Wash.—Stelter v. Fowler, 113 P. 
1096, 114 P. 879, 62 Wash. 345. 

44. N.D.—Compson v. Olson, 75 N. 
W.2d 319—Karabensh v. Grant, 73 
N.W.2d 782. 

Okl.—Scott v. Hansen, 279 P.2d 654 
—Harden v. Board of Ed. of In¬ 
dependent School Dist. No. 22 of 


Osage County, 173 P.2d 429, 197 
Okl. 598—Rutter v. Dunlap, 155 
P.2d 529, 195 Okl. 88—Pink v. Mc¬ 
Guire, 105 P.2d 229, 187 Okl. 629— 
Jamison v. Burnett-Hauert Lbr. 
Co., 87 P.2d 335, 184 Okl. 361- 
Home Ins. Co. of New York v. 
Rowsey, 43 P.2d 104, 171 Okl. 483— 
Kershaw v. City of Muskogee, 13 
P.2d 171, 158 Okl. 205—American 
Laundry Co. v. Copeland, 7 P.2d 
843, 155 Okl. 15—Branum v. Skir- 
ving, 293 P. 262, 146 Okl. 73- 
Board of Com’rs of Le Flore Coun¬ 
ty v. Lucas, 293 P. 187, 146 Okl. 
8—Hall v. Jones, 292 P. 569, 145 
Okl. 280—Cherry v. Chesnut, 292 
P. 66, 145 Okl. 154—McKeehen v. 
James, 289 P. 732, 144 Okl. 101— 
Rogers v. Holcomb, 289 P. 349, 144 
Okl. 16—Riley v. Hammer, 280 P. 
825, 138 Okl. 230—Russell v. Hyer, 
275 P. 653, 136 Okl. 75—Liberty 
Life Ins. Co. v. Green, 270 P. 1111, 
133 Okl. 58—First State Bank of 
Oilton v. O’Bannon, 260 P. 1062, 
128 Okl. 16—-Morris v. West Pub. 
Co., 247 P. 52, 118 Okl. 237—Carr 
v. St. Louis-San Francisco Ry. Co., 
247 P. 38, 118 Okl. 223—Haslet v. 
Pan-American Refining Co., 216 P. 
432, 91 Okl. 110—Dies v. Boyngton, 
212 P. 318, 88 Okl. 156—Ranney- 
Davis Mercantile Co. v. Moms, 211 
P. 1044, 88 Okl. 107—Edgerly v. 
Johnson, 193 P. 872, 80 Okl. 19— 
Keenan v. Chastain, 164 P. 1145, 
64 Okl. 16, withdrawing opinions 
on second rehearing 157 P. 326— 
Hubbard v. Meek, 160 P. 1128, 60 
Okl. 46—Grounds v. Dingman, 160 
P. 883, 60 Okl. 247—Gordon v. Al¬ 
len, 153 P. 1176, 54 Okl. 543- 
Wood v. King, 151 P. 685, 49 Okl. 
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98—Security Trust & Savings 
Bank of Charles City, ■ Iowa, v. 
Gleichman, 147 P. 1009—Brown v. 
Marks, 146 P. 707, 45 Okl. 711— 
Tracy v. Dennis, 145 P. 772, 45 Okl. 
208. 

4 C.J. p 361 note 9. 

45. Okl—Scott v. Hansen, 279 P.2d 
654—Dixon v. Wright, 58 P.2d 114, 
177 Okl. 191—Whitney v. Harris, 
11 P.2d 151, 157 Okl. 187—Edge v. 
Patty, 244 P. 591, 114 Okl. 197— 
Correll v. Shepherd, 227 P. 874, 102 
Okl. 11—Walker v. Buckmaster, 
217 P. 484, 90 Okl. 252—Guymon 
Electric Light & Power Co. v. 
Spears, 175 P. 347, 73 Okl. 180— 
Oklahoma Auto Supply Co. v. 
Mathey, 157 P. 55, 53 Okl. 391— 
School Dist. No. 24 of Rogers 
County v. Brown, 154 P. 525, 54 
Okl. 632—Comanche Mercantile Co. 
v. Northwestern Knitting Co., 153 
P. 1158, 54 Okl. 479—Wood v. King, 
151 P. 685, 49 Okl. 98—Southwest¬ 
ern Surety Ins. Co. v. Going, 150 
P. 488, 48 Okl. 460—Charles v. 
Hillman, 150 P. 461, 48 Okl. 549— 
Foral v. Bogle, 146 P. 706, 44 Okl. 
805. 

4 C.J. p 361 note 10, p 571 note 97. 

46. Okl.—Lillard v. Meisberger, 240 
P. 1067, 113 Okl. 228—Briggs v. 
Kmzer, 158 P. 447, 59 Okl. 49— 
Scivally & Hodges v. Doyle, 151 P. 
618, 50 Okl. 275. 

4 C.J. p 362 note 12. 

Notice is not waived by suggestion 
of amendments, some of which are 
disallowed. 

Okl.—Keenan v. Chastain, 164 P. 
1145, 64 Okl. 16, withdrawing opin- 
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shown by evidence outside the record. 47 A volun¬ 
tary appearance at the settlement, without objection, 
operates as a waiver. 48 

§ 946. By Whom Settled 

a. In general 

b. By trial judge 

c. By successor of trial judge 

d. By appellate court 

e. By special judge 

f. By referee 

a. In General 

Statutory requirements must be observed in settling 
and signing a case-made or statement on appeal. 

A case-made or statement on appeal, being pure¬ 
ly the creation of statute, must be settled and signed 
as provided by the statute, or it is a nullity. 49 If a 
situation arises, not provided for by the statute, and 
in which the statute cannot be complied with, no 
valid case or statement can be settled, and if one is 
necessary the only remedy is the granting of a new 
trial. 50 Accordingly, where no case can be settled, 
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because the trial judge has died, 51 or has been 
retired from office, 52 or for some other reason is 
unable to settle the case, 53 a new trial will be grant¬ 
ed, unless the appellant has been guilty of negli¬ 
gence in failing to have the case settled, 54 or is 
otherwise at fault. 55 Provision is usually made by 
statute for settling the case in such contingencies, as 
is discussed in later subdivisions of this section. 

b. By Trial Judge 

(1) During term of office 

(2) After expiration of term 

(3) Death or disability 

(1) During Term of Office 

Generally, a case-made or statement of facts on appeal 
is required to be settled by the Judge who tried the cause. 

As a general rule, a case or statement of facts on 
appeal is required to be settled by the judge who 
tried the cause, 56 but, as pointed out in another 
part of this section, certain disabilities may excuse 
settlement by the trial judge. However, a case- 
made, signed and settled by one who was not the 


ions on second rehearing 157 P. 
326. 

Stipulating* for stay of proceedings 
as a waiver of notice 
A stipulation for the stay of all 
proceedings in an action includes 
proceedings for the settlement of a 
case or bill, and is no less effectual 
as a waiver of the notice of the filing 
of a decision than it would be if en¬ 
tered into solely for the purpose of 
extending the time for the settle¬ 
ment of a proposed case. 

Minn.—State v. District Court for 
Hennepin County, 192 N.W. 937, 
155 Minn. 497. 

Waiver by attorney 

(1) Attorney of record may waive 
notice. 

Okl.—Scivally & Hodges v. Doyle, 
151 P. 618, 50 Okl. 275. 

(2) However, an attorney formerly 
representing a deceased appellee may 
not waive notice of settlement in the 
absence of revivor proceedings. 
Okl.—Dixon v. Wright, 58 P.2d 114, 

177 Okl. 191. 

47. Okl.—Lillard v. Meisberger, 240 
P. 1067, 113 Okl. 228. 

4 C.J. p 362 note 13. 

48. Okl.—Moore v. Howard Mercan¬ 
tile Co., 139 P. 524, 40 Okl. 491. 

4 C.J. p 362 note 14. 

49. N.C.—Weaver v. Hampton, 175 
S.E. 110, 206 N.C. 741. 

Okl.—In re Cook's Will, 213 P. 78, 
88 Okl. 301. 

4 C.J. p 362 note 15. 

Clerk cannot settle case 

The clerk of the superior court 
cannot settle cases on appeal to the 

4A C. J.S.—58 


supreme court, when parties do not 
agree. 

N.C.—Weaver v. Hampton, 175 S.E. 
110, 206 N.C. 741. 

50. N.Y.—McCormick v. Walker, 142 
N.Y.S. 759, 158 App.Div. 54. 

N.C.—State v. O'Kelley, 88 N.C. 609 
—Sanders v. Norris, 82 N.C. 243— 
Isler v. Haddock, 72 N.C. 119, ap¬ 
proving State v. Powers, 10 N.C. 
376 and Hamilton v. McCulloch, 9 
N.C. 29. 

4 C.J. p 362 note 16. 

51. N.C.—Taylor v. Simmons, 20 S. 
E. 961, 116 N.C. 70—Heath v. Lan¬ 
caster, 20 S.E. 962, 116 N.C. 69- 
State v. Parks, 12 S.E. 572, 107 N. 
C. 821. 

Okl.—Ripley v. Art Wall Paper Mill, 
112 P. 1119, 27 Okl. 600. 

Tegler v. State, 107 P. 949, 3 Okl. 
Cr. 595. 

52. N.C.—Nichols v. Dunning, 91 N. 
C. 4—Shelton v. Shelton, 89 N.C. 
185—Simonton v. Simonton, 80 N. 
C. 7—Adams v. Reeves, 74 N.C. 
106—Mason v. Osgood, 72 N.C. 120 
—Isler v. Haddock, 72 N.C. 119- 
State v. Powers, 10 N.C. 376— 
Hamilton v. McCulloch, 9 N.C. 29. 

4 C.J. p 362 note 18. 

53. N.C.—Ritter v. Grimm, 19 S.E. 
239, 114 N.C. 373. 

4 C.J. p 362 note 19. 

54. N.C.—Heath v. Lancaster, 20 S. 
E. 962, 116 N.C. 69. 

4 C.J. p 362 note 20. 

55. Okl.—Hess v. Harrah, 115 P. 
790, 28 Okl. 627. 
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56. N.Y.—Hopper v. Comfort Coal- 
Lumber Co., 93 N.Y.S.2d 408, 276 
App.Div. 869. 

N.C.—Hoke v. Atlantic Greyhound 
Corp., 42 S.E.2d 407, 227 N.C. 374. 
Okl.—Knox v. Krause, 282 P. 120, 
140 Okl. 7—Kirk v. Rodesney, 265 
P. 1078, 129 Okl. 144—Abraham v. 
Roland Oil Co., 260 P. 771, 127 Okl. 
255—Hall v. Phoenix Ins. Co. of 
Hartford, Conn., 198 P. 999, 82 
Okl. 158—Burnett v. Burnett, 18S 
P. 342, 77 Okl. 243. 

Or.—In re Johnson's Estate, 282 P. 
1082, 131 Or. 235. 

S.C.—Southern Pine Lumber Co. v. 
Martin, 110 S.E. 804, 118 S.C. 319 
—Outlaw v. National Council, Ju¬ 
nior Order United American Me¬ 
chanics, 88 S.E. 801, 104 S.C. 331. 
Tex.—C.-R.-C. Law List Co. v. Rowe, 
Civ.App., 204 S.W. 781. 

4 C.J. p 362 note 23. 

Clerk’s certificate insufficient 

A clerk's certificate that the case- 
made is correct will do away with 
the necessity of authentication by 
the judge who tried the cause. 

Okl.—Kirk v. Rodesney, 265 P. 1078, 
129 Okl. 144. 

Tailure to remember testimony 

In view of statutory provisions, 
safeguarding the rights of litigants, 
the fact that the trial judge does not 
remember the testimony will not ex¬ 
cuse him from settling and certify¬ 
ing a case-made, even though there 
is a controversy between opposing 
counsel as to whether it contains the 
testimony as given. 

Okl.—State v. Wilson, 141 P. 426, 
43 Okl. 112. 
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trial judge, in the absence of a showing of the 
inability of the trial judge to do so, is a nullity. 57 
The limitation of settlement to the trial judge has 
been broadened where the statute provides that the 
judge who heard the evidence may request and di¬ 
rect any judge to sign his name thereto. 58 

(2) After Expiration of Term 

In the absence of a statute providing otherwise, the 
trial judge is authorized and required to settle the case 
or statement on appeal even though his term of office has 
expired. 

In many jurisdictions the judge before whom the 
trial was had is authorized and required to sign and 
settle the case or statement on appeal, notwithstand¬ 
ing his term of office has expired or otherwise 
terminated, and the case or statement cannot be 
settled by his successor, or other person, 59 except 
when, and as specially, provided by statute. On the 
other hand, even the trial judge may not settle a 


case after the expiration of his term of office, un¬ 
less authorized so to do by statute. 60 Statutes al¬ 
lowing a judge whose term of office has expired to 
settle have been declared unconstitutional, on the 
ground that the settlement of a case or statement is 
a judicial function; 61 but the contrary has been 
also decided, 62 and such statutes have been very 
generally enforced without question. 

(3) Death or Disability 

Where the case or statement on appeal is required to 
be settled by the trial judge, his death or disability bars 
the settlement unless statutory provision is made therefor. 

Where the case or statement is required to be set¬ 
tled by the trial judge, in the event of his death or 
disability, neither his successor nor any other per¬ 
son is authorized to settle the case or statement, 63 
unless provision is made therefor by statute, and 
statutory conditions exist. 64 It is sometimes pro- 


57. Okl.—Glenn v. McLeod, 187 P.2d 
985, 199 Okl. 511—Knox v. Krause. 
282 P. 120, 140 Okl. 7—Thomas v. 
Morgan, 270 P. 562, 132 Okl. 297— 
Harrelson v. Brown, 268 P. 731, 
131 Okl. 267—Arkansas Fertilizer 
Co. v. Brattin. 260 P. 43, 127 Okl. 
9—In re Cook's Will, 213 P. 78, 88 
Okl. 301—Mitchell v. Lambard- 
Hart Realty & Investment Co., 211 
P. 494, 88 Okl. 68—Bahm-Biery Oil 
Corporation v. Erwin, 210 P. 1021. 
87 Okl. 295—Mitchell v. Bruce, 204 
P. 281, 85 Okl. 53—Baber v. Over- 
ton, 194 P. 893, 80 Okl. 128—Incor¬ 
porated Town of Guymon v. Trip¬ 
lett, 177 P. 570, 71 Okl. 298—Brown 
v. Marks, 146 P. 707, 45 Okl. 711. 

58. Tex.—Shaeffer v. Smyth, Com. 
App., 37 S.W.2d 1012. 

Rankin v. Nash-Texas Co., Civ. 
App.. 58 S.W.2d 902—Schulz v. 
Boyd. Civ.App., 32 S.W.2d 483. 
“The judge” 

The phrase, “the judge,’* authoriz¬ 
ed by statutes, to approve and sign 
statements of fact, means any judge 
legally authorized to hold court. 

Tex.—Schulz v. Boyd, supra. 

59. N.Y.—Jermyn v. Searing, 146 N. 
Y.S. 57, 160 App.Div. 832. 

N.C.—Hoke v. Atlantic Greyhound 
Corp., 42 S.E.2d 407, 227 N.C. 374. 
Tex.—Henderson v. Soash, Civ.App., 
157 S.W.2d 161. 

4 C.J. p 363 note 25. 

Motions for new trial before succes¬ 
sor 

(1) Where the successor of a 
judge who tried an action hears and 
denies the motion for a new trial 
made upon the record and minutes of 
the court, the subsequent statement 
on appeal from the order denying 
the motion should be settled by the 
judge who made the order, and not 


by his predecessor who tried the ac¬ 
tion. 

Cal.—Cummings v. Conlan, 5 P. 796, 
66 C. 403. 

Okl.—Colburn v. Snell, 289 P. 304, 
144 Okl. 114. 

(2) The presiding judge is not au¬ 
thorized to settle a case-made, where 
the necessary motion for a new trial 
is disposed of after the expiration of 
the trial judge's term of office. 

Okl.—Colburn v. Snell, supra. 

60. Tex.—Prewitt v. Woods, 1 Tex. 
521. 

Wash.—Faulconer v. Warner, 27 P. 

| 274, 2 Wash. 525. 

4 C.J. p 363 note 27. 

Xa Kansas and Oklahoma 

(1) In Kansas, under the former 
statute, the trial judge was author¬ 
ized to sign and settle a case-made, 
after the expiration of his term of 
office, but only in cases where his 
term expired prior to the expiration 
of the time for serving a case and 
suggesting amendments, or where a 
specific time for settling the case 
had been fixed prior to the expira¬ 
tion of his term of office, and the 
term of office expired before arrival 
of the time fixed. 

Kan.—State v. Lewis, 83 P. 619, 72 
Kan. 234. 

4 C.J. p 363 note 31. 

(2) Except under these conditions, 
he could not settle the case after 
expiration of his term of office, even 
though he became his own successor. 
Kan.—Douglas County v. Woodward, 

84 P. 1028, 73 Kan. 238—Daugher¬ 
ty v. Hedrick, 77 P. 586, 69 Kan. 
872—Mowery v. Wilson State 
Bank, 72 P. 539, 67 Kan. 128. 

(3) Under the act of 1905 an ex¬ 
judge has power to sign and settle 
a case-made within one year of the 
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final order or judgment, provided 
only the case-made has been served 
within the time previously fixed by 
such judge. This statute does not 
operate retrospectively, and confers 
no power upon a trial judge who 
had, prior to its passage, lost juris¬ 
diction to settle the case-made. 

Kan.—Lander v. Johnson, 88 P. 258, 
74 Kan. 890—Douglas County v. 
Woodward, supra. 

(4) In Oklahoma the statute was 
copied from the former Kansas stat¬ 
ute, and has received the same con¬ 
struction. 

Okl.—Shawnee v. State Pub. Co., 125 
P. 462, 33 Okl. 363, 42 L.R.A.,N.S., 
616—Barnes v. Lynch, 59 P. 995, 9 
Okl. 11, 156. 

4 C.J. p 363 notes 34, 35. 

Judge who heard or tried, case 

(1) The words “the judge who 
heard or tried the case" or their 
equivalent have been held to include 
one whose term of office as judge 
has expired. 

Neb.—State v. Barnes, 19 N.W. 701, 
16 Neb. 37. 

4 C.J. p 363 note 27 [a] (1). 

(2) A contrary view has been tak¬ 
en elsewhere. 

Wash.—Faulconer v. Warner, 27 P. 
274, 2 Wash. 525. 

61. Wash.—Hallam v. Tillinghast, 
52 P. 329, 19 Wash. 20—Michigan 
Mfg. Co. v. Saunders, 34 P. 1102, 
7 Wash. 302—State v. Allyn, 34 P. 
914, 7 Wash. 285. 

62. Conn.—Johnson v. Higgins, 1 A. 
616, 53 Conn. 236. 

63. Kan.—Parrault v. Marsant, 58 
P. 1027, 9 Kan.App. 419. 

64. Ill.—Cobean v. Richardson, 4 N. 
E.2d 769, 287 Ill.App. 618. 

Okl.—Purcell Wholesale Grocery Co. 
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vided that in such cases the settlement shall be made 
by the trial judge’s successor in office, 65 or in such 
manner as the court may direct. 66 Mere absence of 
the trial judge is no ground for settlement by an¬ 
other; 67 but absence may be coupled with such 
circumstances as to constitute statutory disability. 6 * 

c. By Successor of Trial Judge 

Where statutory provision therefor exists, the trial 
Judge’s successor in office is authorized and required to 
sign and settle the case. 

In some jurisdictions, where the term of office of 
the trial judge has expired or otherwise terminated 
before settlement of the case or statement, his suc¬ 
cessor in office is authorized and required to sign 
and settle the case; 69 but such successor may act 
only when the conditions exist upon which such 
authority is granted by the statute. 70 

d. By Appellate Court 

Where such a statutory provision exists, the appellate 
court will settle the case if the trial judge refuses to do so. 

Where the statute provides for such action, the 
appellate court will settle the case if the trial judge 
refuses to do so, 71 but such a statute has no applica¬ 
tion to a case wherein the trial court refuses to set¬ 
tle a statement because it was not presented for 
settlement within the time prescribed by law, and no 
good cause was shown for the delay, 72 or where 
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the trial court was not furnished with a transcript 
of evidence. 73 Under certain circumstances the 
method in which a case is to be settled may be set 
out by the appellate court where such power is 
granted to it by statute. 74 

e. By Special Judge 

Special judges are bound by statutory provisions con¬ 
cerning the powers of trial judges to settle a case or state¬ 
ment on appeal. 

Statutes regulating the power of the trial judge 
to settle a case or statement on appeal are applicable 
to a special judge, or judge pro tempore. 75 A 
special judge or a judge pro tempore may settle a 
case after he has ceased to sit as a judge, provided 
he acts within a time fixed for the settlement of 
the case, 76 or, if no time is fixed for settlement, 
within the time limited by law or order of court for 
suggesting amendments. 77 He has no power, after 
he has ceased to sit as judge, to extend the time 
for settling the case before him, nor, of course, to 
sign and settle the case after the time fixed for him 
to do so has expired. 78 However, a special judge 
who tried the case may settle the case or statement 
on appeal within the time as extended by the regular 
judge in possession of the office. 79 

Where a disputed question is submitted to a 
special judge, it is his duty to hear the evidence 
and make an order with reference to the facts in 


v. Cantrell, 7 P.2d 672, 154 Okl. 
302. 

Tex.—Henderson v. Soash, Civ.App., 
157 S.W.2d 161. 

4 C.J. p 364 note 38. 

65. N.Y.—:In re Nestell, 131 N.Y.S. 
193, 72 Misc. 331. 

4 C.J. p 364 note 39. 

66. N.Y.—Jermyn v. Searing, 146 N. 
Y.S. 57, 160 App.Div. 832. 

4 C.J. p 364 note 40. 

67. S.C.—Equitable Ins. Co. v. Fish- 
burne, 45 S.E. 204, 67 S.C. 295. 

4 C.J. p 364 note 41. 

68. N.Y.—Jermyn v. Searing, 146 N. 
Y.S. 57, 160 App.Div. 832. 

4 C.J. p 364 note 42. 

63. Idaho.—Aker v. Aker, 11 P.2d 
372, 52 Idaho 50. 

4 C.J. p 364 note 44. 

Words “sitting for the trial 
judge,” as used in court rule provid¬ 
ing that any judge sitting for the 
trial judge should have power to set¬ 
tle, sign and seal the case stated, 
mean sitting for the judge who tried 
the case, and such rule was intended 
as an enlargement of the sources of 
authority to settle and sign bills of 
exceptions and not as a restriction 
thereon. 

N.M.—Medler v. Henry, 97 P.2d 661, 
44 N.M. 63. 


70. Okl.—Thomas v. Morgan, 270 P. 

562, 132 Okl. 297—Harrelson v. 

Brown, 268 P. 731, 131 Okl. 267— 
Arkansas Fertilizer Co. v. Brattin, 
260 P. 43, 127 Okl. 9—Baber v. 
Overton, 194 P. 893, 80 Okl. 128- 
Brown v. Marks, 146 P. 707, 45 
Okl. 711. 

4 C.J. p 364 note 45. 

71. N.D.—Tuttle v. Pollock, 123 N. 
W. 399, 19 N.D. 308—Taylor v. 
Miller, 87 N.W. 597, 10 N.D. 361. 

4 C.J. p 364 note 46. 

72. N.D.—Blood v. Howard, 154 N. 
W. 524, 31 N.D. 602. 

73. S.D.—Gorman v. Madden, 156 
N.W. 598, 37 S.D. 42. 

74. S.D.—Kremer v. Public Drug 
Co., 168 N.W. 57, 40 S.D. 524. 

Absence of court stenographer 
Where the court stenographer has 
joined the military forces of the 
United States and no one can tran¬ 
scribe his notes, the supreme court 
will exercise the power given by L. 
(1913) c 178 § 6, and make an order 
directing the manner of settling a 
record. 

S.D.—Kremer v. Public Drug Co., 168 
N.W. 57, 40 S.D. 524. 

75. Okl.—Burnett v. Burnett, 188 P. 
342, 77 Okl. 243. 

4 C.J. p 364 note 47. 
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76. Okl.—Burnett v. Burnett, supra. 
4 C.J. p 364 note 48. 

Judge assigned to another district 
The rule that the term of a judge 
pro tempore ceases on expiration of 
the time fixed for suggesting amend¬ 
ments to case-made does not apply 
to the term of a regularly elected 
district judge who is assigned to 
hold court in another district. 

Okl.—Curlee v. Ruland, 149 P. 1149, 
47 Okl. 519. 

77. Okl.—Cain v. King, 153 P. 1133, 
49 Okl. 594—Deloe v. McMahon, 
146 P. 220, 45 Okl. 474—Co-op. Gin 
& Elevator Co. v. As bury, 142 P. 
802, 40 Okl. 141. 

4 C.J. p 365 note 49. 

78. Kan.—United Zinc, etc., Co. v. 
Morrison, 80 P. 40, 71 Kan. 841. 

Invalid case treated as transcript 
Where a purported case made is 
invalid, because settled by a special 
judge after the time limited, it has 
been treated as a transcript, and the 
appeal heard thereon. 

Kan.—Atchison, etc., R. Co. v. Lee- 
man, 48 P. 932, 5 Kan.App. 804. 

4 C.J. p 365 note 51 [a]. 

79. Okl.—Whiteacre v. Nichols, 87 
P. 865, 17 Okl. 387. 
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dispute, to be included in the case-made, settled 
and signed by the trial judge, but the special judge 
is unauthorized to settle and sign the case-made in 
the place of the judge who tried the case. 80 

f. By Referee 

Unless disqualified, a referee who has heard and de¬ 
cided the case should settle the case or statement on ap¬ 
peal. 

Where a referee has heard and decided the case, 
and an appeal is taken from the judgment, the case 
or statement on appeal should be settled by the ref¬ 
eree, and not by the judge of the court, 81 unless the 
referee is disqualified. 82 

§ 947. Place of Settlement 

In the absence of a statute providing otherwise, 
settlement must be had within the territorial limits in 
which the judge is authorized to act judicially. 

Since, as discussed supra § 943, the settlement 
of a case or statement is a judicial act, it must be 
done within the territorial limits within which the 
judge is authorized to act judicially. 83 According¬ 
ly, a case cannot be settled outside the limits of the 
state or territory, 84 but ordinarily it may be settled 
anywhere within the state, although outside the 
county or district where the action was tried. 85 


§ 948. Adjournment of Settlement 

Adjournment may be had of the settlement of a state¬ 
ment of facts either by order of court or by stipulation of 
the parties. 

The settlement of a statement of facts may be 
adjourned to another time or place specified in the 
order of the court, or in a stipulation between the 
parties, 86 provided the place of adjournment is not 
outside the county or district in which the cause or 
proceeding is pending, 87 unless settlement without 
the district is authorized, as discussed supra § 947. 

§ 949. Determination of Contents 

It is the duty of the trial court to settle the case In 
accordance with the actual facts as they occurred at 
the trial. 

It is the duty of the judge settling the case or 
statement to do so in accordance with the actual facts 
as they occurred at the trial. 88 A party is entitled 
as of strict right to have the case show the actual 
facts as they really happened on the trial, so that 
an appellate court can decide the case on a record 
which is absolutely correct. 89 The trial judge should 
not settle and sign a case or statement until he is 
satisfied that it conforms to the truth, and correctly 
states the matters it purports to contain, 90 irrespec- 


80. Okl—In re Cook's Will, 213 P. 
78, SS Okl. 301. 

81. Minn.—Taylor v. Parker, 18 
Minn. 79. 

4 C.J. p 365 note 53. 

82. N.Y.—McCormick v. Walker, 142 
N.Y.S. 759, 158 App.Div. 54. 

4 C.J. p 365 note 54. 

83. Okl.—Whitely v. St. Louis, etc., 
R. Co., 116 P. 165, 29 Okl. 63—Enid 
v. Wigger, 85 P. 697, 15 Okl. 507, 
overruling Enid v. "VVigger, 77 P. 
190, 14 Okl. 176. 

4 C.J. p 365 notes 55, 56. 

84. Okl.—Dunlap v. Rumph, 143 P. 
329, 43 Okl. 491. 

4 C.J. p 365 note 57. 

85. Okl.—Grayson v. Perryman, 106 
P. 954, 25 Okl. 339. 

4 C.J. p 365 note 58. 

Outside district 

(1) In Oklahoma a case may be 
settled outside the district where the 
action was tried, provided it is done 
within the state and in a district 
where the judge was exercising ju¬ 
dicial powers, as in the case of a vis¬ 
iting judge who has returned to his 
own district. 

Okl.—Atchison, etc., R. Co. v. Robin¬ 
son, 119 P. 238, 29 Okl. 706. 

4 C.J. p 365 notes 59, 60. 

(2) In Washington the statement 
of facts must be settled in the coun¬ 
ty where the action was tried, unless 


the parties consent to settlement in 
some other county. 

Wash.—Prospectors' Dev. Co. v. 

Brook, 71 P. 774, 31 Wash. 187. 

4 C.J. p 365 note 62. 

(3) A judge of one district, who 
tries a case by special designation 
in another district, may settle a 
statement of facts after returning to 
his own district. 

Wash.—State v. McDonald, 57 P. 336, 
21 Wash. 201—King County v. Hill, 
23 P. 926, 1 Wash. 63. 

4 C.J. p 365 note 63. 

(4) In North Carolina the statute 
requiring the case to be settled with¬ 
in the judicial district where the ac¬ 
tion was tried is mandatory, and 
must be observed, unless the provi¬ 
sion is waived, or the judge has left 
the district, in which event he may 
settle the case on notice without re¬ 
turning to the district. 

N.C.—White Way Laundry v. Un¬ 
derwood, 16 S.E.2d 703, 220 N.C. 
152—Cameron-Barkley Co. v. 
Thornton Light, etc., Co., 49 S.E 
76, 137 N.C. 99. 

4 C.J. p 365 notes 64-66. 

86. Wash.—Gunderson v. Cochrane, 
28 P. 1105, 3 Wash. 476. 

4 C.J. p 365 note 67. 

87. Wash.—Prospectors' Dev. Co. v. 
Brook, 71 P. 774, 31 Wash. 187. 

88. N.Y.—People v. Priori, 57 N.E. 
85, 163 N.Y. 99. 
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N.C.—'Walker v. Scott, 11 S.E. 364, 
106 N.C. 56. 

Judge must pass on materiality of 
record 

“It is the duty of the trial judge, 
in settling the case, to pass liberally, 
but not too liberally, upon the ma¬ 
teriality of the portions of the rec¬ 
ord proposed by both parties. What 
is material to a question is generally 
only the evidence which bears upon 
it more or less directly within the 
limits of reasonable argument.*’ 
N.Y.—Moran v. Rainbow Appliance 
Corporation, 233 N.Y.S. 522, 527, 
225 App.Div. 587. 

89. N.Y.—Barlow v. Husted, 21 N. 
Y.S.2d 458, affirmed 20 N.Y.S.2d 
1013, 259 App.Div. 969, reargument 
denied 23 N.Y.S.2d 197, 260 App. 
Div. 840—Weber v. Inter borough 
Rapid Transit Co., 152 N.Y.S. 197. 

4 C.J. p 366 note 71. 

90. Ill.—People ex rel. Simus v. 
Donoghue, 35 N.E.2d 371, 377 Ill. 
122, certiorari denied 62 S.Ct. 182, 
314 U.S. 678, 86 L.Ed. 542. 

Tex.—Courtney v. State, 3 Tex.App. 
257. 

Wash.—Palin v. General Const. Co., 
277 P.2d 703, 45 Wash.2d 721— 
Johnson v. Washington Trust Co., 
204 P.2d 505, 33 Wash.2d 84—Liv¬ 
ermore v. Northwest Air Lines, 
106 P.2d 578, 6 Wash.2d 1. 

4 C.J. p 366 note 72. 
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tive of whether or not any amendments are suggest¬ 
ed. 91 The judge has the power, of his own motion 
or at the suggestion of either party, before signing 
and settling the case-made or statement of facts, to 
make such alterations in it, and such erasures and 
additions, as may be necessary to make it conform 
to the truth, 92 even though part of what is added 
or incorporated might prove to be unnecessary or 
immaterial. 92 - 5 Even an agreed statement may be 
corrected by the judge so as to conform to the 
facts. 93 


It is error for the trial judge to strike arbitrarily 
an accurate statement of an occurrence at the trial, 
which may be material, 94 as evidence which it is 
not denied was given at the trial, 95 or exceptions 
actually taken; 96 but a refusal to permit the party 
presenting the case on appeal to make proof of 
facts, which had not appeared at the trial, to show 
error in the court’s charge is not error. 97 

However, the settlement of the case is left very 
much to the discretion of the trial judge, 98 in the 
exercise of which he acts judicially. 99 Where the 


Refusal to settle justified 

Where the case on appeal includes 
only one-fortieth of the testimony 
and omits many voluminous exhib¬ 
its, a refusal to settle and certify 
such case is justified. 

Mich.—Marsh v. Lamb, 220 N.W. 888, 
243 Mich. 530. 

Trial judge must settle a case 
made on a correct application there¬ 
for, if such case-made speaks the 
truth. 

Okl.—Garfield Oil Co. v. Bird, 284 P. 
72, 141 Okl. 103. 

91. Idaho.—Humbird Lumber Co. v. 
Kootenai County, 79 P. 396, 10 Ida¬ 
ho 490. 

Kan.—Salma Bldg., etc., Assoc, v. 
Beebe, 24 Kan. 363. 

Mutual Ben. L. Ins. Co. v. Sack- 
ett, 48 P. 994, 5 Kan.App. 660. 
Wash.—Heath v. Seattle Taxicab Co., 
124 P. 217, 69 Wash. 69. 

4 C.J. p 366 note 73. 

92. Conn.—Papallo v. Meriden Sav. 
Bank, 22 A.2d 637, 128 Conn. 289. 

Idaho.—Aker v. Aker, 11 P.2d 372, 
52 Idaho 50. 

Okl.—Garfield Oil Co. v. Bird, 284 P. 
72, 141 Okl. 103—Friar v. McGil- 
bray, 146 P. 581, 45 Okl. 597—State 
v. Wilson, 141 P. 426, 43 Okl. 112. 
S.C.—Thompson v. Bass, 166 S.E. 346, 
167 S.C. 345—Southern Pine Lum¬ 
ber Co. v. Martin, 110 S.E. 804, 118 
S.C. 319. 

S.D.—Gorman v. Madden, 156 N.W. 
598, 37 S.D. 42. 

Va.—New Bay Shore Corp. v. Lewis, 
69 S E.2d 320, 193 Va. 400. 

Wash.—Palin v. General Const. Co., 
277 P.2d 703, 45 Wash.2d 721- 
State ex rel. Davies v. Superior 
Court for Spokane County, 99 P.2d 
934, 3 Wash.2d 102—Tremblay v. 
Nichols, 59 P.2d 1123, 187 Wash. 
109—State v. Superior Court for 
King County, 278 P. 169, 152 Wash. 
407. 

4 C.J. p 366 note 74. 

Alteration or amendment of certifi¬ 
cate to case or statement see in¬ 
fra § 1073. 

Duty to indicate necessary amend¬ 
ments or additions 

In settling a proposed statement 
of facts, trial judge is not required 


to certify to that which is not true 
or that with which he has a justifi¬ 
able uncertainty, but he has duty 
to indicate what amendments or ad¬ 
ditions to the statement -will remove 
such uncertainty and may not say 
that he does not know and only can 
know when the entire transcript of 
the evidence and proceedings are em¬ 
bodied in the statement. 

Wash.—Palin v. General Const. Co., 
277 P.2d 703, 45 Wash.2d 721. 
Particular matters added or rejected 
N.Y.—Church Life Ins. Corp. v. 

Swann, 130 N.Y.S.2d 780. 

N.C.—Russos v. Bailey, 47 S.E 2d 
22, 228 N.C. 783. 

S.C.—Cothran v. Rock Hill, 43 S.E.2d 
615, 211 S.C. 17—Bowers v. 

Charleston & W. C. Ry. Co., 42 S. 
E.2d 705, 210 S.C. 367. 

Wash.—Palin v. General Const. Co., 
277 P.2d 703, 45 Wash 2d 721— 
Livermore v. Northwest Airlines, 
106 P.2d 578, 6 Wash.2d 1. 
Typographical errors 
N.Y.—Church Life Ins. Corp. v. 

Swann, 130 N.Y.S.2d 780. 

92.5 Cal.—Lande v. Southern Cal. 
Freight Lines, 177 P.2d 936, 78 C. 
A.2d 417. 

Indirect bearing 

S.C.—Industrial Equipment Co. v. 
Montague, 80 S.E.2d 114, 224 S.C. 
510. 

93. U.S.—Cohn v. Daley, Ariz., 19 S. 

Ct. 802, 174 U.S. 539, 43 L.Ed. 1077. 
N.Y.—McManus v. Western Assur. 

Co., 57 N.Y.S. 559, 40 App.Div. 86. 
Wash.—Palin v. General Const. Co., 
277 P.2d 703, 45 Wash.2d 721. 

4 C.J. p 366 note 75. 

No duty on court to point out defects 
The court is not required, of itself, 
to point out defects in a bill or state¬ 
ment of facts offered for settlement 
unless it be in an instance where the 
court alone is the objector. 

Wash.—State ex rel. Larpenteur v. 
Superior Court, King County, 48 
P.2d 205, 183 Wash. 252. 
Withdrawing and substituting par¬ 
agraph of proposed case in settling a 
case for appeal was held to be prop¬ 
er. 

S.C.—Foxworth v. Murchison Nat. 
Bank, 134 S.E. 428, 136 S.C. 458. 
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94. N.Y.—Becker v. Third Ave. R. 
Co., 46 N.Y.S. 503, 19 App.Div. 630. 

Foster v. Standard Nat. Bank, 46 
N.Y.S. 839, 21 Misc. 8, 10. 

Frank v. Subin, 123 N.Y.S. 890. 

95. N.Y.—Kamermann v. Eisner, 

etc., Co., 55 N.Y.S. 438, 25 Misc. 
405. 

McKeogh v. Browning, 125 N.Y. 
S. 368—Frank v. Subin, 123 N.Y. 
S. 890—Healey v. Terry, 7 N.Y.S. 
321. 

Denison v. Seymour, 5 W T end. 
103. 

Duplicated testimony may be or¬ 
dered stricken out, and, until com¬ 
pliance with the order, the court may 
refuse to settle the statement. 

Wash.—State v. Sheeks, 118 P. 308, 
65 Wash. 410. 

96. N.Y.—Brauer v. New York City 
Interborough R. Co., 113 N.Y.S. 
705, 129 App.Div. 384. 

97. N.H.—Stocker v. Boston & M. 
R. R., 151 A. 457, 84 N.H. 377, 70 
A.L.R. 1320. 

98. Idaho.—Aker v. Aker, 11 P.2d 
372, 52 Idaho 50. 

N.Y.—Leeds v. Joyce, 192 N.Y.S. 642, 
200 AppDiv. 126. 

Tex.—J. B. Farthing Lumber Co. v. 

Illig, Civ.App., 179 S.W. 1092. 

4 C.J. p 367 note 79. 

Reasonable discretion 

The trial judge should exercise 
reasonable discretion in determining 
how much evidence is necessary to 
be included in a case on appeal. 

N.Y.—Moran v. Rainbow Appliance 
Corporation, 233 N.Y.S. 522, 225 
App.Div. 587. 

Reasonable latitude 

Circuit judge is entitled to reason¬ 
able latitude in exercise of his judg¬ 
ment in settling the appeal record. 
N.C.—Copeland v. Craig, 8 S.E.2d 
858, 193 N.C. 468. 

S.C.—Peoples Nat. Bank of Green¬ 
ville v. Manos Bros., Inc., 84 S.E.2d 
857, 226 S.C. 257. 

99. Kan.—Mutual Ben. L. Ins. Co. 
v. Sackett, 48 P. 994, 5 Kan.App. 
660. 

4 C.J. p 367 note 80. 

Controlling discretion of trial judge 
as to settlement see infra g 960. 
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court says that it is not prepared to contradict the 
stenographer’s report of the language of instruc¬ 
tion as set out in proposed case, the instruction 
must be considered as set out in the statement. 1 
The judge should see that the case contains only 
evidence material to the questions raised on ap¬ 
peal. 2 

An interested party who has been notified of the 
filing of the statement of facts may make objections 
thereto, and, if the objections are found by the 
court to be material and well founded, they must be 
allowed, but if the statement, in the opinion of the 
judge, is correct he must approve and sign it. 2 - 5 

Mode of ascertaining facts. While a case or 
statement of facts on appeal should properly be 
settled on the minutes and recollection of the trial 
judge, 3 he is not prevented from including disputed 


testimony merely because it does not appear in his 
trial notes. 3 - 5 Also, if necessary, means may be 
taken to ascertain the truth by the examination of 
witnesses or other appropriate modes, before mak¬ 
ing up the appeal papers, 4 or a reference may be 
ordered to take evidence and report the facts in is¬ 
sue. 5 Where an attempt is made to settle the case 
without compliance with the necessary requirements, 
such attempt will be void and the facts disclosed by 
the record and by extraneous evidence will con¬ 
trol. 6 

The stenographer’s minutes are of great weight 
and will ordinarily be followed, but they are not 
conclusive, 7 and may be overcome by the trial 
judge’s notes and recollection of what occurred, 8 
or by any other means which may satisfy the con¬ 
science of the judge. 9 


Review of discretion of trial court 
see infra § 1634. 

1* S.C.—Howard v. Payne, 112 S.E. 
437, 120 S.C. 1. 

2. N.Y.—Derby v. General Electric 
Co., 204 N.Y.S. 224, 208 App.Div. 
529. 

Griffin v. City of Syracuse, 41 N. 
Y.S.2d 659, affirmed 44 N.Y.S.2d 
169, 266 App.Div. 907, and affirmed 
45 N.Y.S.2d 724, 266 App.Div. 1055, 
appeal dismissed 55 N.E.2d 509, 
292 N.Y. 639. 

Refusal to settle case containing im¬ 
material evidence see supra § 
921 a. 

2.5 Tex.—Johnson v. Cross, Civ. 
App., 131 S.W 2d 1054. 

Notice of filing and service thereof 
see supra § 930. 

3. N.Y.— 1 Taylor v. Allen, 159 N.Y.S. 
699. 

4 C.J. p 367 note El. 

3.5 N.J.—Bayuk v. Feldman, 78 A 
2d 282, 11 N.J.Super. 317. 

4. Ill.—People ex rel. Simus v. Don- 
oghue, 35 N.E.2d 371, 377 HI. 122, 
certiorari denied 62 S.Ct. 182, 314 
U.S. 678, 86 Li.Ed. 542. 

Wash.—State ex rel. Larpenteur v. 
Superior Court, King County, 48 P. 
2d 205, 183 Wash. 252. 

4 C.J. p 367 note 82. 

Furnishing of transcript 
Where superior court judge, di¬ 
rected by supreme court to proceed 
with settlement of appellants’ pro¬ 
posed statement on appeal and per¬ 
mit respondents to propose amend¬ 
ments thereto, is of opinion that, be¬ 
cause of his unfamiliarity with trial 
proceedings, he cannot properly pass 
on sufficiency or accuracy of state¬ 
ment or proposed amendments, he 
may require appellant to furnish 
transcript of such proceedings, and 
if appellants, after furnishing tran¬ 
script, fail to procure settled state¬ 


ment, they may make appropriate 
application to supreme court for re¬ 
lief of such failure and leave to pro¬ 
ceed by transcript under other rules. 
Cal.—Averill v. Lincoln, 151 P.2d 
119, 24 C.2d 761. 

Litigants or third persons may be 
called 

Trial court may call to its aid the 
litigants or even subpoena third per¬ 
sons in order that statement of facts 
may be corrected. 

Wash.—Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, 6 Wash.2d 1— 
State ex rel. Larpenteur v. Supe¬ 
rior Court, King County, 48 P.2d 
205, 183 Wash. 252. 

5. N.Y.—Scheinberg v. Scheinberg, 
224 N.Y.S. 385, 221 App.Div. 839. 

Wash.—Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, 6 Wash.2d 1. 

4 C.J. p 367 note 83. 

6. Okl.—Kershaw v. City of Musko¬ 
gee, 13 P.2d 171, 158 Okl. 205. 

7. N.Y.—Foster v. Standard Nat. 
Bank, 46 N.Y.S. 839, 21 Misc. 8. 

4 C.J. p 367 note 84. 

Aid to court 

Trial court is not bound by con¬ 
tents of reporter’s notes, which are 
only an aid to court in settling state¬ 
ment of facts, which may be in nar¬ 
rative form, and need not be in the 
form of a verbatim reproduction of 
all that transpired during trial of 
cause. 

Wash.—Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, 6 Wash.2d 1. 

8- N.Y.—Thomas v. American Mo¬ 
lasses Co., 143 N.Y.S. 813, 158 App. 
Div. 692. 

4 C.J. p 367 note 85. 

Settled statement in lieu of report, 
er’s transcript 

If an appellant proposes to pro¬ 
ceed by settled statement in lieu of a 
reporter’s transcript, the trial judge 
is not required to settle the state¬ 
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ment without the use of a transcript, 
but, to the contrary, he is not re¬ 
quired to act on his own recollection 
and should not do so unless he is 
satisfied that his recollection is so 
clear and complete as to make an. 
examination of a transcript unneces¬ 
sary. 

Cal.—Lande v. Southern Cal. Freight 
Lines, 177 P.2d 936, 78 C.A.2d 417. 

9. N.Y.—Morlock v. Hamilton, 235 
N.Y.S. 153, 226 App.Div. 222, af¬ 
firmed 170 N.E. 140, 252 N.Y. 552. 

4 C.J. p 367 note 86. 

Means of supplying information 
Where the only objection to a set¬ 
tlement of the amended statement of 
facts was that it did not properly 
set forth the exceptions to instruc¬ 
tions given and refused, the court 
should either have required the op¬ 
posing party to supply the informa¬ 
tion if in its possession, the court 
relying on its refreshed memory as- 
to the correctness thereof, or have 
subpoenaed the court reporter to tes¬ 
tify. 

Wash.—State ex rel. Larpenteur v_ 
Superior Court, King County, 48 P. 
2d 205, 183 Wash. 252. 

Parties filing own statement 
Where case was tried without ant 
official court reporter taking down, 
testimony in shorthand, and court 
prepared a statement of facts in nar¬ 
rative form and after hearing, all 
parties being present, filed and re¬ 
corded statements of facts, the pro¬ 
cedure adopted and statement of 
facts approved by the court properly 
presented evidence for consideration 
of court of civil appeals on appeal. 
Tex.—Sullins v. Pace, Civ.App., 203 
S.W.2d 583. 

Trial judge may order additions to* 
statement 

If the trial court finds that all the- 
evidenee is not included, he re— 
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Proposed amendments must be allowed, modified, 
or disallowed, in accordance with the facts, 16 even 
if the party proposing such amendments does not 
appear at the settlement. 11 The filing of an addi¬ 
tional exception may be permitted when it becomes 
necessary by reason of the allowance of an amend¬ 
ment. 11 - 5 In some jurisdictions where appellant 
fails to have the case settled as required by law, ap¬ 
pellee's counter case or appellant's case as amended 
by appellee’s exceptions becomes the case on appeal 
and is the one to be certified. 12 

Where no objections or amendments are proposed , 
appellant’s case will ordinarily be settled as the 
case or statement on appeal, 13 and in some juris- 
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dictions it is provided by statute or rule of court 
that, in the absence of proposed amendments or a 
counter case, appellant’s case shall be deemed agreed 
to and settled as the case on appeal. 14 However, 
because the trial court may, on settlement of the 
case or statement, require it to be amended so as 
to conform to the truth, as discussed supra this sec¬ 
tion, the court may not be bound by the failure of 
the adverse party to propose amendments. 14 - 5 

Preparation by judge. In some jurisdictions stat¬ 
utory provision is made for the preparation of a 
statement by the judge in cases where the parties 
do not agree on a statement, 15 and, on failure or 


quire the attorneys to make addi¬ 
tions. 

N.Y.—Allen v. Ryan, 218 N.Y.S. 171, 
218 App.Div. 201. 

10. S.C.—Chalk v. Patterson, 4 S.C. 
98. 

4 C.J. p 367 note 87. 

Proposed amendments or counter 
case or statement in general see 
supra §§ 939-942. 

Amendments allowed 
Cal.—Lande v. Southern Cal. Freight 
Lines, 177 P.2d 936, 78 C.A.2d 417. 
N.Y.—Eisenberg v. Loew’s Theatre 
& Realty Corp., 95 N.Y.S.2d 648. 
affirmed 94 N.Y.S.2d 915, 276 App. 
Div. 925, reargument and appeal 
denied 95 N.Y.S.2d 914, 276 App. 
Div. 1021—Oakdale Woolen Co. v. 
Equitable Life Assur. Soc. of U. S.. 
■69 N.Y.S.2d 785, affirmed 66 N.Y.S. 
2d 632, 271 App.Div. 867. 

11 . S.C.—Chalk v. Patterson, 4 S. 
C. 98. 

4 C.J. p 367 note 88. 

11.5 S.C.—Jenkins v. Pilot Life Ins. 
Co., 197 S.E. 28, 186 S.C. 518. 

12. N.C.—Simmons v. Andrews, 10 
S.E. 1052, 106 N.C. 201. 

4 C.J. p 368 note 89. 

13. Nev.—Borden v. Bender, 16 Nev. 
49. 

4 C.J. p 368 note 90. 

14. Kan.—Mutual Ben. L. Ins. Co. v. 
Sackett. 48 P. 994, 5 Kan.App. 660. 

4 C.J. p 368 note 91. 

14.5 Wash.—Palin v. General Const. 
Co., 277 P.2d 703, 45 Wash.2d 721 

15 . La.—A. J. Hodges Industries v. 
Fobbs, App., 39 So.2d 91—William¬ 
son v. Enterprise Brick Co., App.. 
178 So. 197, set aside on other 
grounds 182 So. 556, 190 La. 415 

S.C.—Twiggs v. Williams, 82 S.E. 
676, 98 S.C. 431—Greer v. Keaton, 
82 S.E. 424, 98 S.C. 192. 

4 C.J. p 368 note 92. 

Inclusion of evidence 

On appeal from a judgment for 
insured against insurer for wrong¬ 
fully lapsing a life policy, where 
the parties did not agree on the 


case, court properly ordered medical 
testimony printed, where testimony 
was pertinent to issue of punitive 
damages. 

S.C.—Jenkins v. Pilot Life Ins. Co., 

197 S.E. 28, 186 S.C. 518. 

Statutory method must he followed 

(1) Where a trial judge compiled 
a statement of facts and issued it 
after the appeal had been obtained 
and perfected, such statement can¬ 
not be considered without the con¬ 
sent of the parties. 

La.—Davis v. Ungerman, App., 150 

So. 401. 

(2) Supreme court cannot permit 
one granted a suspensive appeal to 
file statement of facts, pursuant to 
reservation of such right in order 
granting appeal, in absence of reser¬ 
vation therein of appellant’s right 
to have trial judge furnish state¬ 
ment, if parties fail to agree, in com¬ 
pliance with statutes. 

La.—Mistich v. Holman, 17 So.2d 23. 

205 La. 171. 

In Texas 

(1) Under Rules of Civ.Proc., rule 
377, effective 1941, the trial judge 
can prepare a statement of facts 
where the parties fail to agree on 
such statement. 

Tex.—Crawford v. Crawford, Civ. 

App., 181 S.W.2d 992, error dis¬ 
missed. 

(2) For a period of time prior to 
the effective date of Rules of Civ. 
Proe., rule 377, the trial judge had 
no jurisdiction to prepare a statement 
of facts if the parties could not agree 
with respect thereto, because Ver¬ 
non’s Ann.Civ.St., art. 2240, authoriz¬ 
ing statement of facts to be pre¬ 
pared by judge was repealed by 
amendment to Vernon's Ann.Civ.St., 
art. 2239, effective 1931, which amend¬ 
ment provided that no other tran¬ 
script of testimony than that of the 
court stenographer in a question and 
answer form shall be sent up on ap¬ 
peal except a statement of facts in 
narrative form prepared by the par¬ 
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ties, so that trial court could not pre¬ 
pare statement of facts. 

Tex.—Crawford v. Crawford, supra 
—Pacific Greyhound Lines v. Bur¬ 
gess. Civ.App., 118 S.W.2d 1100, er¬ 
ror refused. 

(3) So, prior to 1931. the trial 
judge could, under particular statu¬ 
tory provision, prepare a statement 
of facts on the failure of the parties 
to agree on a statement. 

Tex.—Pratley v. Sherwin-Williams 
Co. of Texas, Com.App., 36 S.W.2d 
195. 

Pacific Greyhound Lines v. Bur¬ 
gess, Civ.App., 118 S.W.2d 1100, er¬ 
ror refused—Forehand v. Interna¬ 
tional & G. N. R. Co., Civ.App., 60 
S.W.2d 830—O’Hara v. Texas Nat. 
Bank of Fort Worth, Civ.App., 299 
S.W. 649—Martin v. Martin, Civ. 
App., 229 S.W. 695. 

(4) By tendering composite state¬ 
ment of facts consisting of transcript 
of part of the testimony in question 
and answer form, and condensed 
statement of other testimony in nar¬ 
rative form, appellant, in effect, in¬ 
vited trial judge to prepare and file 
a statement of facts in like form, 
when parties could not agree on a 
statement of facts, and appellant 
thereby failed to show injury from 
inability to procure complete ques¬ 
tion and answer transcript of testi¬ 
mony. 

Tex.—Crawford v. Crawford, Civ. 
App., 181 S.W.2d 992, error dismiss¬ 
ed. 

(5) Special judge, trying case, had 
power to make up statement of facts 
for plaintiff in error after relinquish¬ 
ing office to regular judge of trial 
court. 

Tex.—Johnson v. Brown, Civ.App., 
218 S.W. 2d 317, error refused no re¬ 
versible error. 

(6) Where appellee failed to agree 
to the statement of facts of appel¬ 
lant, and each filed his own in due 
time, but the judge filed his after the 
time for filing had expired, the 
judge’s statement of facts will be 
filed and made part of the record. 
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refusal to do so, the case should be reversed. 16 The 
trial judge’s authority to prepare and file a state¬ 
ment of facts is conditioned on a showing that the 
allotted opportunity to approve or disapprove the 
original statement was given the adverse party. 17 
Where the parties fail to agree, the court may dis¬ 
regard both the case on appeal and the counter 
case in the preparation of a case for settlement, 18 
and combine portions of them in preparing a new 
statement. 18 * 5 

Mandamus may be had to compel the preparation 
of a statement by the judge, if the applicant is free 
from laches. 18 * 10 

§ 950. Adopting and Incorporating Amend¬ 
ments or Counter Case 

Where amendments to a proposed case exist, the draft 
of the case prepared and the amendments allowed should 
be incorporated in one document. 

Where there are amendments to a proposed case 
or statement of facts on appeal, the draft prepared 
and the amendments allowed should be incorporated 
into one document. In their separate form they 
do not constitute such a statement as will be noticed 
on appeal; 19 accordingly, amendments that are 
merely attached to the case or statement and not en¬ 
grossed by copying them in, will not be considered. 20 

Disallowed amendments . Where the court below 
disallows proposed amendments to a case or state¬ 
ment of facts, the controversy with respect to their 
subject matter is ended, and they should not be 
added to the case or statement on appeal. 21 


| § 951. Formality Required 

Statements of proceedings and copies of evidence in¬ 
tended for the statement of facts on appeal should precede 
the order of the judge settling the case. 

Statements of proceedings and copies of evi¬ 
dence intended to be incorporated in a case-made 
or statement of facts on appeal should precede the 
order of the judge settling the case, so as to make 
it manifest that they have been considered and al¬ 
lowed by him as parts of the record for review; 22 
but mere informalities that can in no wise adversely 
affect the rights of the parties will not invalidate the 
case or statement. 23 However, a judge may not 
sign an original statement of the case on appeal 
with directions to insert evidentiary matter therein 
at a later period. 24 

§ 952. Signature of Judge, Parties, or Coun¬ 
sel, and Seal 

a. Signature of judge 

b. Signature of parties or attorneys 

c. Necessity for seal 

a. Signature of Judge 

A statement of facts on appeal, when finally settled, 
should be authenticated by the signature of the approving 
: judge. 

Following the final settlement of a case or state¬ 
ment of facts, it should be authenticated by the 
J signature of the judge by whom it was settled or 
approved, 25 and this requirement cannot be dis- 


Tex.—Haile v. Smith, Civ.App., 282 
S.W. 348. 

(7) Under a statute requiring the 
judge, on a motion, for a new trial, 
to file a statement of facts, if the 
parties disagree as to their state¬ 
ment, the failure of the judge to file 
such statement within the time re¬ 
quired by law is error. 

Tex.—Collins v. Kay, 6 S.W. 313, 69 
Tex. 365. 

(8) Where the parties could not 
agree on a statement of facts as to 
whether a letter had been introduced 
m evidence, it was the court’s duty, 
by a positive and unequivocal act, ei¬ 
ther to incorporate the letter in, or 
exclude it from, the statement of 
facts sent to the appellate court. 

Tex.—Pavey v. McFarland, Civ.App., 

234 S.W. 591. 

16. Tex.—Martin v. Martin, Civ.App., 
229 S.W. 695. 

17. Tex—Root v. Root, Civ.App., 60 
S.W.2d 525. 

18. N.C.—Corporation Commission v. 
Farmers’ & Merchants’ Bank of 


Henderson, 135 S.E. 48, 192 N.C. 
366. 

18-5 S.C.—Charles v. Texas Co., 18 
S.E.2d 719, 190 S.C. 156. 

18.10 Tex.—Areola Sugar Mills Co. 
v. Houston Lighting & Power Co., 
Civ.App., 146 S.W.2d 199. 

19. Cal.—Baldwin v. Ferre, 23 C. 
461. 

4 C.J. p 369 note 93. 

Statement of case must be redrafted 
to include exceptions 
Where appellant's statement of 
case on appeal is adopted as amended 
by appellee’s exceptions with modifi¬ 
cations, it must be redrafted and 
submitted for the judge's signature. 
N.C.—Western N. C. Conference v. 
Talley, 47 S.E.2d 467, 229 N.C. 1— 
Waller v. Dudley, 138 S.E. 128, 193 
N.C. 749. 

20. Cal.—Ryer v. Rio Land, etc., Co., 
82 P. 62, 147 C. 462. 

4 C.J. p 369 note 94. 

21. Kan.—Dowell v. Williams, 6 P. 
600, 33 Kan. 319. 

4 C.J. p 369 note 95. 
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22. Kan.—Hutchinson First Nat. 
Bank v. Kansas Grain Co., 55 P. 
277, 60 Kan. 30. 

23. Kan.—Atchison, etc., R. Co. v. 
Cone, 15 P. 499, 37 Kan. 567. 

4 C.J. p 369 note 97. 

24. N.C.—Wachovia Bank & Trust 
Co. v. Miller, 130 S.E. 616, 190 N.C. 
775. 

25. N.Y.—People v. Foote, 271 N.Y. 
S. 681, 241 App.Div. 846. 

N.C.—Waller v. Dudley, 138 S.E. 128, 
193 N.C. 749—Ingram v. Yadkin 
River Power Co., 107 S.E. 209, 181 
N.C. 359. 

Tex.—Sloan v. Sloan’s Adm’r, Civ. 
App., 117 S.W.2d 803—Doniphan Oil 
& Gas Co. v. Lewis, Civ.App., 95 S. 
W.2d 181, error refused—Home 
Ben. Ass’n v. Dickerson, Civ.App., 
275 S.W. 162—Love v. Spencer, Civ. 
App., 273 S.W. 883—Argo v. Gulf, 
C. & S. F. Ry. Co., Civ.App., 265 S. 
W. 1065—Ft. Worth & D. C. Ry. Co. 
v. Wells, Civ.App., 191 S.W. 815- 
North American Ins. Co. v. Jenkins, 
Civ.App., 184 S.W. 307—Lingo 
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pensed with by stipulations of counsel. 26 The 
signature must follow, and not precede, the case or 
statement which it is intended to authenticate or 
approve. 27 On appeal from the denial of a mo¬ 
tion, under some codes, the statement must be 
signed and certified by the judge, even though it is 
certified by the parties to be correct. 28 

b. Signature of Parties or Attorneys 

Where the statutes so provide, agreed statements of 
fact must be signed by the parties or their attorneys. 

It is a usual provision of the statutes that if the 
parties or their attorneys agree on a statement, they 
shall sign it. 29 In the absence of a statute or rule 
of court requiring it, however, the case-made need 
not be signed by the party making it; the fact that 
he served it is sufficient. 30 Where the interests of 
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certain defendants are not affected by the appeal, 
and appellant does not complain of the judgment 
as to them, it is not necessary that they sign the 
statement of facts. 31 Where the statement of facts 
shows that it was approved, signed, and ordered filed 
by the trial judge, it is sufficient without the signa¬ 
ture of appellee or his attorney. 32 

c. Necessity for Seal 

Where the statute so provides, the agreed case or 
statement must be under seal. 

In some jurisdictions an agreed case or statement 
is required to be both signed and sealed by the par¬ 
ties or their attorneys, 33 and a settled case to be 
signed and sealed by the judge, 34 or attested by the 
clerk under the seal of the court. 35 The require¬ 
ment of sealing by either attorneys or judges has 


Lumber Co. v. Garvin, Civ.App., 181 
S.W. 561. 

4 C.J. p 369 note 99. 

Delegable duty 

Where a county has two or more 
district courts with civil jurisdic¬ 
tion, the judge who heard the evi¬ 
dence in a case may, where the state¬ 
ment of facts was approved by both 
counsel, request and direct any judge 
to sign his name thereto. 

Tex.—Shaeffer v. Smyth, Com.App., 

37 S.W.2d 1012. 

26. Kan.—Hodgden v. Ellsworth 
County, 10 Kan. 637. 

Tex.—Johnson v. Blount, 48 Tex. 38. 

27. Tex.—Walker v. Allen, 95 S.W. 
585, 42 Tex.Civ.App. 630. 

4 C.J. p 370 note 2. 

28. Cal.—Adams v. Dohrmann, 63 
C. 417—Schreiber v. Whitney, 60 C. 
431. 

Idaho.—Van Meter v. Squibb, 72 P. 
884, 9 Idaho 160. 

Mont.—Raymond v. Thexton, 17 P. 
258, 7 Mont. 299. 

S.D.—Parrott v. Hot Springs, 68 N. 
W. 329, 9 S.D. 202. 

TJtah.—Slater v. Union Pac. R. Co., 
30 P. 493, 8 Utah 178. 

Sufficiency of certificate 

(1) A certificate appended to a 
statement on motion for a new trial 
as follows, “Thereby certify that the 
foregoing statement of the case on 
motion for a new trial is the state¬ 
ment settled and allowed by me 
therefor. Edwin Shearer, Superior 
Judge/’ is a sufficient certificate of 
settlement of the statement within 
the statute. 

Cal.—Girdner v. Beswick, 10 P. 278, 
69 C. 112. 

(2) Where a district judge certi¬ 
fied at the end of a statement “that 
the foregoing is the settled and en¬ 
grossed statement on motion for a I 
new trial of the above entitled case,” l 


it was held that even though such 
certificate was not a literal compli¬ 
ance with the statute, it was a sub¬ 
stantial compliance and hence suffi¬ 
cient. 

Nev.—Overman Silver Min. Co. v. 
American Min. Co., 7 Nev. 312. 

Refusal to sign, due to slight delay 
is improper 

Where the certification of the trial 
judge to a statement of facts was re¬ 
fused due to minor omissions, slight 
negligence and delay in representing 
the corrected statement for certifica¬ 
tion was not of such consequence as 
to warrant the court in dismissing 
the motion, and in doing so it abused 
its discretion. 

Cal.—Lake Shore Cattle Co. v. Modoc 
Land, etc., Co., 59 P. 206, 127 C. 37. 

What judge authorized to sign 

The settled record must be signed 
and authenticated by the same judge 
as presided over the trial of the 
case. 

S.D.—Robinson v. Nelson, 203 N.W. 
466, 48 S.D. 193. 

29- Ariz.—Tombstone v. Reilly, 33 
P. 823, 4 Ariz. 102. 

4 C.J. p 370 note 3. 

In Texas 

(1) A statement to be considered 
on appeal must be agreed to, and 
signed by, all the parties affected by 
the appeal, or by their attorneys, or 
it must appear that the parties have 
not agreed, and that the statement 
was prepared by the court 

Tex.—State Life Ins. Co. v. Wilson, 
Civ.App., 67 S.W.2d 355—Home Ben. 
Ass’n v. Dickerson, Civ.App., 275 S. 
W. 162—North American Ins. Co. 
v. Jenkins, Civ.App., 184 S.W. 307 
—Amicable L. Ins. Co. v. Kenner, 
Civ.App., 166 S.W. 462. 

4 C.J. p 370 note 3 [a]. 

(2) A paper purporting to be a 
statement of facts and stating in its 


beginning and conclusions that it is 
a statement of facts proved on the 
trial and indorsed, approved as the 
statement of facts m the case, and 
signed by the trial judge and appel¬ 
lee’s counsel, will be treated as a 
statement of facts in the case, al¬ 
though not signed by appellant’s 
counsel. 

Tex.—Bigham v. Stamps, Civ.App., 
212 S.W. 775. 

(3) A statement of facts, not sign¬ 
ed or approved by the successful 
party below, may not be considered 
on appeal. 

Tex.—Sewell v. Lake Charles Plan¬ 
ing Mill Co., Civ.App., 292 S.W. 586. 

30. Kan.—Watkins v. La Mar, 69 P. 
730, 10 Kan.App. 226. 

31- Tex.—Amicable Life Ins. Co. v. 
Kenner, Civ.App., 166 S.W. 462. 

32. Tex.—Inter-Ocean Casualty Co. 
v. Johnston, Civ.App., 47 S.W. 2d 
696, reversed on other grounds 72 S. 
W.2d 583, 123 Tex. 592. 

33- Tex.—Tardiff v. State, 23 Tex. 
169—Lacey v. Ashe, 21 Tex. 394— 
Kelso v. Townsend, 13 Tex. 140. 

4 C.J. p 370 note 5. 

34. Tex.—Lacey v. Ashe, 21 Tex. 394 
—Kelso v. Townsend, 13 Tex. 140— 
Withee v. May, 8 Tex. 160. 

35- Okl.—Virginia Trust Co. v. Bur¬ 
nett, 296 P. 458, 147 Okl. 165— 
Greer v. Cohn, 263 P. 136, 129 Okl. 
22—Hillery v. Cox, 256 P. 915, 125 
Okl. 124—Billington v. Grayson, 
158 P. 433, 59 Okl. 182—School 
Dist. No. 24 of Rogers County v. 
Brown, 154 P. 525, 54 Okl. 632- 
Walker v. Walker, 154 P. 512, 54 
Okl. 666—In re Garland, 153 P. 153, 
52 Okl. 585—Tarkenton v. Carpen¬ 
ter, 150 P. 482, 48 Okl. 498—Board 
of Com’rs v. State ex rel. Jones, 
150 P. 455, 48 Okl. 477—Montemat 
v. Johnson, 141 P. 779, 42 Okl. 443. 
4 C.J. p 370 note 7. 
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been held merely directory! 36 but the requirement of 
attestation under the official seal of the court is 
mandatory. 37 

§ 953. Amending, Correcting, and Reviewing 
Case after Settlement 

Although there is some authority to the contrary, 
following settlement, correction or amendment of the 
statement of facts is usually allowed. 

In some jurisdictions the power of the court to 
amend, correct, or set aside the settlement of a case 
or statement of facts after settlement and signing 
is denied, 38 even on notice to the adverse party, 39 


and although the time for settlement or filing has 
not expired. 40 In other jurisdictions such correc¬ 
tion or amendment is allowed, 41 at least where the 
appellate court, on a showing made, 42 consents 
thereto, as where it issues a writ of certiorari for 
that purpose, 43 or where it is shown that the period 
for appealing the case has not expired. 44 How¬ 
ever, the amendments sought must be within the 
purview of the statute permitting amendments, 45 
and must be served on the adverse party, certified 
by the court clerk, and settled and signed by the trial 
judge, or else the correction will be held a nullity. 45 
Unauthorized amendments do not justify a dismissal 
of the appeal; they will simply be disregarded. 47 


36. Tex.—Lacey v. Ashe, 21 Tex. 
394. 

4 C.J. p 370 note 8. 

37. Okl.—Virginia Trust Co. v. Bur¬ 
nett, 296 P. 458, 147 Okl. 165— 
Greer v. Cohn, 263 P. 136, 129 Okl. 
22—Hillery v. Cox, Okl., 256 P. 915, 
125 Okl. 124—Billington v. Gray¬ 
son, 158 P. 433, 59 Okl. 182- 
School Dist. No. 24 of Rogers Coun¬ 
ty v. Brown, 154 P. 525, 54 Okl. 632 
—Walker v. Walker, 154 P. 512, 54 
Okl. 666—In re Garland, 153 P. 153, 
52 Okl. 585—Tarkenton v. Carpen¬ 
ter, 150 P. 482, 48 Okl. 498—Board 
of Com’rs v. State ex rel. Jones, 150 
P. 455, 48 Okl. 477—Montemat v. 
Johnson, 141 P. 779, 42 Okl. 443. 

4 C.J. p 370 note 9. 

38. Minn.—Skar v. McKenney, 160 N. 
W. 247, 135 Minn. 477. 

4 C.J. p 370 note 11. 

Correction after term is void 

■Where an agreed statement of facts 
submitted to the trial court is strick¬ 
en on appeal because not signed and 
certified to be correct, no order of the 
trial court, after the expiration of 
the term at which the statement was 
submitted, approving such statement 
would give it validity. 

Tex.—Lutcher v. Fuller, Civ.App., 200 
S.W. 553, error refused. 

Judge in vacation cannot order ex¬ 
ceptions to findings, or refusal to 
find, to be stricken from the judg¬ 
ment roll or case on appeal. 

N.Y.—Pettit v. Pettit, 20 N.Y.Wkly. 
Dig. 154. 

39. Minn.—Dayton v. Craik, 1 N.W. 
813, 26 Minn. 133. 

Notice 

An amendment of the case as set¬ 
tled, made by the judge below on ex 
parte application after an appeal has 
been taken, is wholly void. 

Minn.—Dayton v. Craik, 1 N.W. 813, 
26 Minn. 133. 

40. Kan.—Atchison, etc., R. Co. v. 
Anderson, 49 P. 108, 5 Kan.App. 
707. 

Wash.—State v. Griffin, 72 P. 1030, 32 


Wash. 67—State v. Arthur, 35 P. 
120, 7 Wash. 358. 

41. Cal.—Weaver v. Fickett, 238 P. 
87, 196 C. 401. 

Ky.—Webb v. Webb’s Guardian, 195 
S.W. 96, 176 Ky. 96. 

Wash.—Colasurdo v. Colasurdo, 181 
P.2d 172, 27 Wash.2d 860—Richard¬ 
son v. Anderson, 213 P. 460, 124 
Wash. 6. 

4 C.J. p 370 note 14. 

In Oklahoma 

(1) By virtue of statutory enact¬ 
ment, amendment of a case-made may 
be had but only where there is an 
omission of matter from the record 
or an insufficient statement thereof. 
Okl.—Patrick v. Oklahoma City, 41 

P.2d 103, 170 Okl. 545—In re Wel- 
felt's Estate, 285 P. 843, 142 Okl. 
110—Argentos v. Fidelity Building 
& Loan Ass’n, 260 P. 55, 127 Okl. 
183. 

(2) Formerly, the power of the 
court to amend, correct, or set aside 
the statement of facts after settle¬ 
ment had been denied, even though 
notice had been given and consent 
obtained from the adverse party. 

Okl.—Creek Realty Co. v. City of 

Muskogee, 153 P. 180, 49 Okl. 413— 
Grand Lodge A. O. U. W. v. Ed¬ 
monson, 52 P. 939, 6 Okl. 671— 
Grand Lodge A. O. U. W. v. Fur¬ 
man, 52 P. 932, 6 Okl. 649. 

Zzl Texas 

(1) It is held that the trial judge 
alone is authorized to correct or 
amend the statement of facts. 

Tex.—Diamond Steel Highway Sign 
Co. v. Latham, Civ.App., 57 S.W.2d 
937—Barcus v. J. I. Case Threshing 
Mach. Co., Civ.App., 197 S.W. 478, 
dismissed for want of jurisdiction. 

(2) Numerous earlier cases held 
that there existed no power in the 
court to amend, correct, or set aside 
the settlement of the statement of 
facts after settlement and signing. 
Tex.—Grace v. Walker, 64 S.W. 930, 

65 S.W. 482, 95 Tex. 39. 

Rodriguez v. Priest, Civ.App., 126 
S.W. 1187—Brunner Fire Co. v. 
Payne, 118 S.W. 602, 54 Tex.Civ. 
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App. 501—Belt v. Cetti, 118 S.W. 
241, 53 Tex.Civ.App. 102—Rice v. 
Reese, Civ.App., 110 S.W. 502— 
Gonzales v. Galveston, etc., R. Co., 
Civ.App., 107 S.W. 896—Dorsey v. 
Sternenberg, 94 S.W. 413, 42 Tex. 
Civ.App. 568—Williamson v. Work, 
77 S.W. 266, 33 Tex.Civ.App. 369- 
Corral it os Co. v. Mackay, 72 S.W. 
624, 31 Tex.Civ.App. 316. 

Hargrove v. State, Cr.App., 76 S. 
W. 922. 

42. N.Y.—Clendenning v. Lindner, 31 
N.Y.S. 844. 

4 C.J. p 371 note 15. 

43. N.C.—Slocumb v. Philadelphia 
Constr. Co., 55 S.E. 196, 142 N.C. 
349—Boyer v. Teague, 11 S.E. 330, 
106 N.C. 571. 

4 C.J. p 371 note 16. 

44. Okl.—Hillery v. Cox, 256 P. 915, 
125 Okl. 124. 

45. Okl.—Vacuum Oil Co. v. Blanch¬ 
ard Motor Co., 244 P. 777, 114 Okl. 
130. 

Appending to brief 

Where insurer, in action on fire pol¬ 
icy, introduced in evidence a postal 
receipt card showing mailing of let¬ 
ter by registered mail to insured 
marked exhibit D-l, and marked for 
identification as D-6 what was pur¬ 
ported to be carbon copy of letter 
sent, which showed policy had been 
canceled prior to loss, but failed to 
introduce copy in evidence, append¬ 
ing of copy to brief by insurer with 
explanatory statement did not serve 
as amendment of state of case. 

N.J.—Fitzpatrick v. Merchants & 
Manufacturers Fire Ins. Co., 5 A.2d 
771, 122 N.J.Law 468. 

46. Okl.—Russell v. Motor Mortg. 
Co., 6 P.2d 820, 154 Okl. 49. 

47. Kan.—Hill v. Beloit First Nat. 
Bank, 22 P. 324, 42 Kan. 364—Wil¬ 
son v. Janes, 29 Kan. 233. 

Inclusion of certain matter held ir¬ 
regular 

N.J.—Bayuk v. Feldman, 78 A.2d 282, 
11 N.J.Super. 317. 

Original intention shown 
Where the alteration made by a 
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In certain jurisdictions, amendment may be made 
by way of supplemental case, as discussed infra § 
961. 

By parties. No change can be made in a case or 
statement of facts by any of the parties after it has 
been settled and signed by the judge who tried the 
case, 48 although an unauthorized alteration by ap¬ 
pellants attorney will not defeat the appeal. 49 On 
the other hand, where a case or statement is settled 
by agreement it is subject to correction only in a 
similar manner. 49 - 5 

§ 954. - In Appellate Court 

Unless authorized by statute, a case or statement on 
appeal cannot be amended or altered in the appellate 
court. 

In the absence of statutory provision, the general 
rule is that a case or statement of facts on appeal 
cannot be amended or altered in the appellate 


court, 50 because that court must receive and act on 
the case settled as it comes from the court below, 
and as importing absolute verity. 51 Where the stat¬ 
ute makes such provision, a case-made may be 
amended by the appellate court when the record is 
established to be incorrect either by affidavit or 
other competent evidence. 52 An appellate court 
may, however, on application, allow a reasonable 
time to apply to the lower court for a correction. 53 
In some jurisdictions, if either party feels aggrieved 
by reason of matters either inserted in, or omitted 
from, the statement as settled by the trial judge, he 
may apply by petition in the supreme court to estab¬ 
lish a proper statement in regard to such matters. 54 

§ 955. - Remitting to Lower Court 

Where amendment or correction is necessary, the case 
or statement on appeal may be withdrawn and remitted to 
the lower court on a motion desiring such action. 


judge after signature and signing 
turns out to be one demanded by jus¬ 
tice, and originally intended to be 
made by both parties, the supreme 
court will not necessarily dismiss the 
case. 

Kan.—Wilson v. Janes, 29 Kan. 233. 

48. Tex.—First Baptist Church v. 
City of Fort Worth, Civ.App., 17 S. 
W.2d 130, affirmed, Com.App., 26 S. 
W.2d 196. 

4 C.J. p 371 note 18. 

49. Tex.—Boggess v. Harris, 39 S. 
W. 565, 90 Tex. 476. 

49.5 N.C.—Smith v. Capital Coca- 
Cola Bottling Co., 19 S.E.2d 626, 
221 N.C. 202. 

50. Nev.—Skaggs v. Bridgman, 159 
P. 521, 39 Nev. 310. 

4 C.J. p 371 note 20. 

Failure to move for new trial 
Appellants who failed to make a 
motion for new trial within the pe¬ 
riod prescribed therefor cannot, in 
their motion to augment the record, 
demand that their version of the evi¬ 
dence be incorporated in a settled 
statement as the authentic descrip¬ 
tion of the proceedings, when the tri¬ 
al judge denies its authenticity. 

Cal.—Burns v. Brown, 173 P.2d 716, 
76 C.A.2d 639. 

In Oklahoma 

(1) Under O.S.1931, § 535, the su¬ 
preme court has full power to correct 
by any method it sees fit the case- 
made filed therein. 

Okl.—Werfelman v. Miller, 68 P.2d 
819, 180 Okl. 267. 

(2) Under prior Oklahoma deci¬ 
sions, it was held that a case-made 
could not be amended or corrected in 
the appellate court. 

Okl.—O’Neil Engineering Co. v. City 
of Lehigh, 159 P. 497, 61 Okl. 57— 


Grayson v. Damme, 155 P. 1159, 59 

Okl. 213. 

(3) It has been held that the su¬ 
preme court has no authority to en¬ 
ter an order correcting the case-made 
to disclose that within ten days aft¬ 
er the making of order appealed from 
a notice was given in open court of 
intention to appeal. 

Okl.—Render v. Henry Schafer, Inc., 

175 P.2d 330, 198 Okl. 95. 

In Texas 

(1) Under Rules of Civil Procedure, 
rule 428, the appellate court may 
amend or correct a statement of facts 
on appeal. 

Tex.—Reyna v. State, Civ.App., 206 S. 

W.2d 651. 

(2) Prior to the above rule, it was 
held that the appellate court could 
not correct a statement of facts 
properly certified to it by the trial 
court. 

Tex.—Johnson v. Werbner, Civ.App., 

149 S.W.2d 600—Republic Ins. Co. 

v. Dickson, Civ.App., 69 S.W.2d 599 

—Janes v. Gulf Production Co., 

Civ.App., 15 S.W.2d 1102. i 

(3) On motion for rehearing, 
amendment of statement of facts 
would not be permitted where per¬ 
mitting an amendment would be tan¬ 
tamount to reopening case which 
was what petition requested and 
what trial court refused and which 
was the effect of judgment remand¬ 
ing case for a new trial on all issues. 
Tex.—Reyna v. State, Civ.App., 206 S. 

W.2d 651. 

(4) Where appellees alleged there 
were material omissions in state¬ 
ment of facts and trial judge inad¬ 
vertently approved them, court of 
civil appeals would permit corrected 
statement of facts to be filed after 

I allowing all parties sufficient time in 
which to brief the case. 

923 


Tex.—Real Estate Land Title & 
Trust Co. v. General Missionary 
Soc. of German Baptist Churches 
of North America, Civ.App., Ill S. 
W.2d 1196. 

(5) A motion to amend statement 
of facts by including therein policy 
which was sued on would be granted 
where statement of facts as amended 
was accompanied by certificate of 
trial judge showing that policy was 
introduced without objection and was 
thus made part of record before trial 
court. 

Tex.—National Life & Accident Ins. 
Co. of Nashville, Tenn. v. Jackson, 
Civ.App., 106 S.W.2d 1063. 

(6) The appellate court may order a 
copy of the statement to be substi¬ 
tuted, where it was shown that the 
original had not been stamped as filed 
below and the copy bore such in¬ 
dorsement. 

Tex.—Nemir v. Bennett, Civ.App., 238 
S.W. 998, dismissed for want of ju¬ 
risdiction. 

51- S.D.—Collison v. Davis, 156 N. 
W. 786, 37 S.D. 107. 

4 C.J. p 371 note 21. 

Case or statement on appeal as im¬ 
porting absolute verity generally 
see infra § 1146. 

52- Okl.—Cope v. Dancy, 222 P. 987, 
99 Okl. 43—Dehner v. Curry, 166 P. 
81, 64 Okl. 164. 

53. Okl.—In re Hervey, 231 P. 84, 
107 Okl. 150. 

Tex.—Trans-Pecos Land & Irrigation 
Co. v. Arno Co-operative Irr. Co., 
Civ.App., 180 S.W r . 928. 

4 C.J. p 371 note 22. 

54. Wash.—Calhoun, Denny & Ew¬ 
ing v. Qumlan, 150 P. 1132, 86 
Wash. 547. 

4 C.J. p 371 note 23. 
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Where the case or statement has not been proper¬ 
ly settled or filed, or is otherwise plainly defective, 
it may be withdrawn and remitted to the lower court 
on motion for correction and amendment. 55 After 
withdrawal, the case-made may be corrected to in¬ 
clude, not only matter of record in the lower court, 
but any evidence heard on the trial of the cause, 
and any statement, certificate, motion, or other mat¬ 
ter omitted or insufficiently stated. 56 

Such withdrawal of the case-made for correction 
may be permitted at any time before the decision 
of the cause, "whether before or after the expiration 
of the time for filing the appeal, 57 but where the 
case-made is ineffectual due to lack of authentica¬ 
tion, such case-made may not be withdrawn for 
correction after the time for filing the petition in 
error has passed 5S 

Where the purported case or statement is not 
certified by the trial judge, and it does not appear 
from the record that it was ever settled by him or 
any notice of settlement given, a motion to remit 
for the purpose of certification will be denied and 
the statement stricken from the file. 59 A motion to 
remit will be denied where the correction sought 
is to strike matter which is clearly irrelevant, and 
the case will be heard as though such matter had 
been stricken. 69 On application made to withdraw 
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the record for correction, the lower court will be 
directed to find the true facts and certify his find¬ 
ings to the appellate court. 61 

§ 956. - Resettlement 

a. In general 

b. Motion for resettlement 

c. Appeal from order 

a. In General 

Where defects or omissions exist in the statement of 
facts, a motion lies to the trial judge for correction and 
resettlement. 

Where there are defects or omissions in the case 
or statement on appeal as settled, in some jurisdic¬ 
tions, a motion lies to the court or judge by whom 
it was settled for correction and resettlement, so as 
to make it conform to the facts as they occurred 
at the trial, 62 notwithstanding the case is pending 
in the appellate court. 63 As a general rule, a mo¬ 
tion for a resettlement should be granted, where it 
is made to appear that the case or statement as 
settled does not clearly or accurately represent the 
facts as they occurred at the trial. 64 A resettle¬ 
ment, however, will not be ordered, unless the defect 
in the case is plain, and the correction desired ma¬ 
terial. 65 


55. N.D.—State Bank of Max bass v. 

Hileman, 154 N.W. 532, 31 N.D. 417. 
Okl.—Hines v. Armstrong, 77 P.2d 
671, 182 Okl. 344—Patrick v. Okla¬ 
homa City, 41 P.2d 103, 170 Okl. 
545—Seibold v. City of Muskogee, 
8 P.2d 35, 155 Okl. 81—Jackson v. 
Little. 236 P. 392, 110 Okl. 70— 
Pahlka v. Chicago, R. I. & P. By. 
Co.. 161 P. 544, 62 Okl. 223—O’Neil 
Engineering Co. v. City of Lehigh, 
159 P. 497, 61 Okl. 57—Grayson v. 
Damme, 155 P. 1159, 59 Okl. 213— 
Courtney v. Moore, 151 P. 1178, 51 
Okl. 628—Midland Valley Ry. Co. v. 
Berry, 149 P. 242, 46 Okl. 652. 

4 C J. p 372 note 24. 

Season for role 

The supreme court is bound by the 
record on appeal; the remedy in case 
of a mistake is by application to re¬ 
turn the record to the trial court for 
correction. 

S.D.—Collison v. Davis, 156 N.W. 786, 
37 S.D. 107. 

Supplemental order of correction is 
sufficient 

Where a statement of case was re¬ 
manded because not redrafted and 
submitted for signature after modifi¬ 
cation by the court, it was held that 
a supplemental order would suffice 
without reprinting the entire state¬ 
ment. 

N.C.—Waller v. Dudley, 138 S.E. 128, 
193 N.C. 749. 


Trial judge as special master 
In correction of case-made filed in 
supreme court, trial judge acts as 
special master for supreme court for 
correction of record pursuant to stat¬ 
ute authorizing supreme court to cor¬ 
rect record or case-made. 

Okl.—Werfelman v. Miller, 68 P.2d 
819, 180 Okl. 267. 

Withdrawal not permitted 

Plaintiff in error would not be per¬ 
mitted to withdraw case made so as 
to include its answer for purpose of 
attempting to show that no affirma¬ 
tive relief was asked which would 
have the effect of a general appear¬ 
ance, where record showed that plain¬ 
tiff in error in motion for new trial 
had entered a general appearance by 
including therein a nonjurisdictional 
ground that new trial should be 
granted for errors of law occurring 
at the trial. 

Okl.—Foster & Davis v. Bonner, 90 P. 

! 2d 886, 185 Okl. 218. 

56. Okl.—Hines v. Armstrong, 77 P. 
2d 671, 182 Okl. 344—Seibold v. 
City of Muskogee, 8 P.2d 35, 155 
Okl. 81. 

Tex.—Real Estate Land Title & 
Trust Co. v. General Missionary 
Soc., Civ.App., Ill S.W.2d 1196. 

Inclusion of ex part© statement de¬ 
nied 

Okl.—Thlocco Oil Co. v. Bay State! 
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Oil & Gas Co., 247 P.2d 740, 207 Okl. 
83. 

57. Okl.—Seibold v. City of Musko¬ 
gee, 8 P.2d 35, 155 Okl. 81. 

58. Okl.—Eveland v. Campbell, 264 
P. 910, 130 Okl. 37. 

59. Wash.—Sprague v. Meagher, 72 
P. 70S, 32 Wash. 62. 

60. Kan.—Edwards v. Porter, 28 Kan. 
700. 


65. N.Y.—Morlock v. Hamilton, 235 
N.Y.S. 153, 226 App.Div. 222, affirm¬ 
ed 170 N.E. 140, 252 N.Y. 552. 

4 C.J. p 372 note 30. 

Material exhibit 

In personal injury suit, motion for 
resettlement of case on appeal so as 
to reproduce, as part of printed rec¬ 
ord, plaintiffs' exhibit of records of 
city hospital should have been grant¬ 
ed, in view of materiality of exhibit 


61. Okl.—Courtney v. Moore, 151 P. 
1178, 51 Okl. 628. 

62. N.Y.—Paretta v. White Acres 
Realty Corp., 102 N.Y.S.2d 476, 278 
App.Div. 663—Blewett v. Hoyt, 101 
N.Y.S. 1086, 117 App.Div. 32. 

4 C.J. p 372 note 27. 

63. N.Y.—Deveney v. Head, 72 N.Y. 
S. 248, 64 App.Div. 615. 

4 C.J. p 372 note 28. 

64. N.Y.—New York Rubber Co. v. 
Rothery, 20 N.E. 546, 112 N.Y. 592. 

4 C.J. p 372 note 29. 
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b. Motion for Resettlement 

The application for resettlement must be made to the 
trial court within the required time. 

The motion or application for a resettlement must 
be made to the trial court. 66 This application 
should be made at an early stage of the proceed¬ 
ings; 67 it comes too late, if made only after argu¬ 
ment and decision in the appellate court. 68 The ap¬ 
plication cannot be made to a justice after he has 
ceased to be a member of the court. 69 The motion 
must be on notice returnable as required by law, 70 
supported by affidavits, 71 and the court, in granting 
the motion, may annex conditions. 72 

c. Appeal from Order 

Appeals may be taken from orders granting or re¬ 
fusing motions for resettlement but such appeals are 
viewed with disfavor. 

Orders granting or refusing motions for a reset¬ 
tlement are appealable, 73 but such appeals are not 
regarded with favor, 74 and the decision of the trial 
judge is conclusive on the appellate tribunal, 75 
except in cases where it is apparent that there has 
been a denial of a substantial right, 76 or an abuse 
of discretion. 77 

An order refusing to resettle a case will be re¬ 
versed, where the error or inaccuracy of the case 
as settled is plainly made out, 78 as where there 
is no substantial dispute that the facts occurred at 
the trial as claimed, unless the matters sought to 
be inserted in the case are frivolous and wholly 
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immaterial, further than which the court will not 
go in determining the materiality of such matters. 79 
Where there is a dispute as to the facts, the cer¬ 
tificate of the trial judge is ordinarily conclusive as 
far as the right to a resettlement is concerned. 80 

§ 957. - Certiorari 

Under the practice in some jurisdictions, a defective 
case on appeal may be corrected by motion in the appel¬ 
late court for a writ of certiorari. 

In certain jurisdictions a defective or erroneous 
case on appeal may be corrected by motion in the 
appellate court for a writ of certiorari, which will 
permit the trial judge to correct and send up an 
amended case, 81 and the appellate court will con¬ 
tinue the case on appeal to allow the corrections to 
be made. 82 Before applying for a certiorari, how¬ 
ever, applicant should docket a transcript, so as to 
vest jurisdiction of the appeal in the appellate 
court. 83 After the writ is granted, a proper pro¬ 
ceeding below should be made to correct the case 
before the return to the certiorari is made. 84 Where 
the correction is made under authority of the writ, 
the original filing is not impaired. 84 * 5 

Requisites of application. As the settlement of 
a case on appeal lies in the sound discretion of the 
trial judge, 85 a certiorari to bring up a corrected 
record will be granted only where the trial judge 
is shown to have omitted or misstated, by inadver¬ 
tence or mistake, something which should properly 


in conjunction with defendants’ claim 
of excessiveness of damages award¬ 
ed plaintiffs, substantial printed rec¬ 
ord, and comparatively small cost of 
additional reproduction. 

N.Y.—Unger v. Republic Battery 
Sales Co., 127 N.Y.S.2d 623, 283 
App.Div. 742. 

66. N.D.—Ricks v. Bergsvendsen, 80 
N.W. 768, 8 N.D. 578. 

4 C.J. p 373 note 31. 

67. N.Y.—Fish v. Wood, 2 Abb.Pr. 
419. 

4 C.J. p 373 note 32. 

68. N.D.—Ricks v. Bergsvendsen, 80 
N.W. 768, 8 N.D. 578. 

4 C.J. p 373 note 33. 

69. N.Y.—Hein v. Hein, 132 N.Y.S. 
112, 148 App.Div. 249. 

4 C.J. p 373 note 34. 

70. N.Y.—Henry v. Interurban St. 
R. Co., 100 N.Y.S. 811, 115 App.Div. 
352. 

71. N.Y.—Jenkins v. Bishop, 117 N. 
Y.S. 630, 133 App.Div. 517—Henry 
v. Interurban St. R. Co., 100 N.Y.S. 
811, 115 App.Div. 352—Zimmer v. 
Metropolitan St. R. Co., 51 N.Y.S. 


247, 28 App.Div. 504, 5 N.Y.Ann. 
Cas. 283. 

4 C.J. p 373 note 36. 

72. N.Y.—Koeppel v. Koeppel, 95 N. 
Y.S. 812, 48 Misc. 358. 

73. N.Y.—New York Rubber Co. v. 
Rothery, 20 N.E. 546, 112 N.Y. 592. 

4 C.J. p 373 note 38. 

74. N.Y.—Thomas v. American Mo¬ 
lasses Co., 143 N.Y.S. 813, 158 App. 
Div. 692. 

75. N.Y.-—In re Shultz’ Will, 5 N.Y. 
S.2d 190, 254 App.Div. 228—Thom¬ 
as v. American Molasses Co., 143 
N.Y.S. 813, 158 App.Div. 692—Dit- 
mas v. McKane, 83 N.Y.S. 1077, 87 
App.Div. 54. 

James v. Work, 22 N.Y.S. 123, 67 
Hun 652. 

Klein v. Second Ave. R. Co., 53 N. 
Y.Super. 531. 

76. N.Y.—James v. Work, 22 N.Y.S. 
123, 67 Hun 652. 

77. S.C.—Mrs. Hall’s Cafeteria v. 
Phoenix Ins. Co. of Hartford, Conn., 
122 S.E. 580, 128 S.C. 209. 

4 C.J. p 373 note 42. 

78. N.Y.—New York Rubber Co. v. 
Rothery, 20 N.E. 546, 112 N.Y. 592. 
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Jaeger v. Koenig, 59 N.Y.S. 182, 
28 Misc. 436—Kamermann v. Eis¬ 
ner, etc., Co., 55 N.Y.S. 438, 25 Misc. 
405. 

79. N.Y.—New York Rubber Co. v. 
Rothery, 20 N.E. 546, 112 N.Y. 592. 

4 C.J. p 373 notes 44, 45. 

80. N.Y.—Deveney v. Head, 72 N.Y. 
S. 248, 64 App.Div. 615. 

4 C.J. p 373 note 46. 

81. N.C.—Lindsay v. Brawl ey, 38 S. 
E.2d 528, 226 N.C. 468—Allen v. 
McLendon, 18 S.E. 205, 113 N.C. 
319. 

4 C.J. p 373 note 47. 

82. N.C.—Boyer v. Teague, 11 S.E. 
330, 106 N.C. 571—McDaniel v. 
King, 89 N.C. 29. 

83. N.C.—State v. Freeman, 19 S.E. 
630, 114 N.C. 872. 

4 C.J. p 373 note 49. 

84. N.C.—McDaniel v. King, 89 N.C. 
29. 

84.5 Tex.—Gulf Production Co. v. 
Kishi, Civ.App., 105 S.W.2d 733, er¬ 
ror refused. 

85. N.C.—State v. Gooch, 94 N.C. 987 
I —Currie v. Clark, 90 N.C. 17. 
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be embodied in the case. 86 The application must be 
made in writing, 87 supported by affidavit, 88 before 
the case is reached for argument in the appellate 
court, 89 and must show that the correction sought 
is material, 90 and that the trial judge is willing to 
make, or probably will make, the desired correc¬ 
tion. 91 

§ 958. - Mandamus 

Mandamus is ordinarily not considered to be a proper 
remedy for amending or correcting a case on appeal. 

Except as a method of compelling the lower court 
to settle a proper statement of facts, as discussed 
infra § 963, mandamus is not ordinarily considered 
to be a proper remedy, especially when it is sought 
to obtain an amended or corrected case, 92 because 
while the writ may compel the trial judge to act, 
it cannot compel him to act in any particular man¬ 
ner, 92 or in any wise to control his judicial discre¬ 
tion, as discussed in Mandamus § 73. However, 
where the statement of facts as settled by the 
judge is manifestly incomplete, the remedy of the 
appellant is to apply for a writ of mandamus to 
compel the judge to complete it. 93 -' 5 In some juris¬ 
dictions, the writ while compelling the lower court 
to settle a case or statement, may also be obtained 
to require the allowance of such amendments or 
corrections as may be proper. 93 ' 10 Also, the writ 
will issue so as to require the court to order in¬ 
cluded in the statement such matters and proceed¬ 
ings which are necessary to have the statement 
speak the truth, where the court did not attempt to 
ascertain in what way an incomplete and inaccurate 
statement was incorrect. 93 - 15 The writ will not 
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issue to compel the lcnver court to incorporate mat¬ 
ters which are immaterial. 93 * 20 

§ 959. - Review on Appeal 

Errors in the settlement of the case on appeal may be 
reviewed on exceptions heard in connection with the prin¬ 
cipal appeal in some Jurisdictions, but authority to the 
contrary exists. 

Although in some jurisdictions, an erroneous rul¬ 
ing of the trial judge in settling the case may be 
reviewed on exceptions to be heard in connection 
with the principal appeal, 94 other jurisdictions deny 
this right. 95 A referee’s order, striking the original 
pleadings from the proposed case on appeal, has 
been held to be not appealable, 96 even though an ap¬ 
peal does lie from an order allowing an amendment 
to a proposed case on appeal. 97 

§ 960. - Controlling Discretion of Trial 

Judge 

The appellate court cannot control in any manner the 
discretion of the trial court in settling the case, although 
they may afford the trial judge the opportunity to resettle, 
correct, or amend such case. 

While the appellate court may direct, or afford 
the trial judge an opportunity to resettle, correct, 
or amend a case or settlement on appeal, as dis¬ 
cussed supra §§ 954, 955, 957, it is a general rule 
that it cannot in any manner dictate to the trial 
court how the case shall be settled; it is the exclusive 
province of the trial court to settle the case in ac¬ 
cordance with the facts as it finds them to be, act¬ 
ing on its own recollection and the proofs adduced 
to it, in the exercise of a sound judicial discretion. 98 


86. N.C.—Mayo v. Leggett, 1 S.E. 
622, 96 N.C. 237. 

4 C.J p 374 note 52. 

87. X.C.—McCoy v. Lassiter, 94 N.C. 
131. 

88. N.C.—Ware v. Nisbet, 92 N.C. 

202 . 

89. N.C.—State v. Harris, 19 S.E. 
154, 114 N.C. 830. 

4 C.J. p 374 note 55. 

90. N.C.—Porter v. Western North 
Carolina R. Co., 2 S.E. 580, 97 N.C. 
63. 

91. N.C.—Slocumb v. Philadelphia 
Constr. Co., 55 S.E. 196, 142 N.C. 
349. 

4 C.J. p 374 note 57. 

92. N.C.—McDaniel v. King, 89 N.C. 
29. 

Tex.—Perry v. Turner, Civ.App., 108 
S.W. 194—Strickland v. Willis, Civ. 
App., 42 S.W. 578. 

4 C.J. p 374 note 59. 

93. Tex.—Runck v. Timon, 105 S.W. 
224, 47 Tex.Civ.App. 435—Strick¬ 


land v. Willis, Civ.App., 42 S.W. 
578. 

93.5 Tex.—Trinity, etc., R. Co. v. 
Lane, 15 S.W. 477, 16 S.W. 18, 79 
Tex. 643. 

93.10 N.Y.—People v. Baker, 35 
Barb. 105, 14 Abb.Pr. 19. 

Okl.—State ex rel. Schuman v. O’Ban- 
non, 74 P.2d 606, 181 Okl. 413. 

93.15 Wash.—Livermore v. North¬ 
west Airlines, 106 P.2d 578, 6 Wash. 
2d 1. 

Denial of motion for amendment 
Refusal by trial court to grant mo¬ 
tion to change court clerk's record to 
include litigants' proposed instruc¬ 
tion, and failure of court to include 
proposed instruction in statement of 
facts may be reviewed in action in 
mandamus if litigants’ motion for 
amendment to proposed statement of 
facts is denied. 

Wash.—Sutton v. Mathews, 247 P.2d 
556, 41 Wash.2d 64. 

93.20 Mich.—Marsh v. Lamb, 224 N. 
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W. 358, 246 Mich. 511, reheard 226 
N.W. 816, 246 Mich. 511. 

94. S.C.—Twiggs v. Williams, 82 S. 
E. 676, 98 S.C. 431—Greer v. Kea¬ 
ton, 82 S.E. 424, 98 S.C. 192. 

4 C.J. p 375 note 63. 

Review of discretion of trial court 
see infra § 1634. 

95. Wash.—Davies v. Rose-Marshall 
Coal Co., 134 P. 180, 74 Wash. 565. 

4 C.J. p 375 note 62. 

96. N.Y.—Johnson v. International 
Harvester Co. of America, 260 N.Y. 
S. 855, 236 App.Div. 618. 

97. N.Y.—Niles v. New York Cent., 
etc., R. Co., 43 N.Y.S. 734, 13 App. 
Div. 549. 

Canzi v. Conner, 4 Abb.N.Cas. 14 8. 

98. N.Y.—New York Rubber Co. v. 
Rothery, 20 N.E. 546, 112 N.Y. 592, 
596. 

4 C.J. p 375 note 66. 

Determination of contents on settle¬ 
ment in judicial discretion of trial 
judge see supra § 949. 
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§961. Supplemental Case or Statement 

In the absence of statutory authority, a duly settled 
case cannot be changed or corrected by a supplemental 
case. 

In the absence of statutory authority, after a case 
or statement has been duly settled, it cannot be 
changed or corrected by a supplemental case," 
since the statement as settled imports absolute veri¬ 
ty, as discussed infra § 1146. However, in some ju¬ 
risdictions it has been held that an additional re¬ 
port or statement can be considered where the 
original statement of facts is not complete, 1 except 
where it is filed after the time allotted for filing the 
original. 2 

Where the court grants an order amending the 
original statement by including a supplementary 
transcript of the record, the failure to include the 
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omissions in the original statement will not be 
ground for allowing an affirmance of the judgment. 3 

§ 962. Supplying Lost Case or Statement 

Substitution may be had for a case on appeal which 
had been filed but afterward lost. 

A case or statement of facts which has been prop¬ 
erly made out and filed and afterward lost should 
be supplied by substitution. 4 Where it is impossible 
to supply the lost record, a new trial may be award¬ 
ed, as discussed supra § 784. 

§ 963. Proceedings to Compel Settlement 
and Signing 

Mandamus, not appeal, is the proper method of com¬ 
pelling a Judge to settle and sign a case or statement 
on appeal. 


99. Kan.—Salina Bldg., etc., Assoc. 

v. Beebe, 24 Kan. 363. 

4 C.J. p 381 note 56. 

Amendment and correction of case or 
statement after settlement see su¬ 
pra §§ 953-960. 

1. N.J.—Henze v. Henze, 29 A.2d 
S92, 133 N.J.Eq. 25. 

Luebbers v. Schaal, 151 A. 479, 8 
N.J.Misc. 706. 

Wash.—Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, 6 Wash.2d 1. 

Statutory provisions set out in a 
case in which an additional report 
was held unauthorized under the par¬ 
ticular circumstances. 

Ill.—Hurford v. Rosie, 151 Ill.App. 
605. 

Not a complement 

A proposed statement of facts 
which has been filed in good faith 
and with intent that it be full and 
complete, may be added to or sup¬ 
plemented, if the addition or supple¬ 
ment is an amendment and not a 
complement. 

Wash.—Johnson v. Washington Trust 
Co., 204 P.2d 505, 33 Wash.2d 84. 

Xn Texas 

(1) The text rule has been follow¬ 
ed. 

Tex.—Boykin v. First State Bank of 
Comanche, Civ.App., 61 S.W.2d 126 
—Diamond Steel Highway Sign Co. 
v. Latham, Civ.App., 57 S.W.2d 937. 

(2) Formerly, no consideration 
could be given to a supplemental 
case presented. 

Tex.—Texas Fidelity & Bonding Co. 
v. Brown, Civ.App., 179 S.W. 1125 
—Fort Worth & Rio Grande Ry. Co. 
v. Word, 111 S.W. 573, 51 Tex.Civ. 
App. 206. 

(3) Appellants’ motion for leave to 
file supplemental statement of facts 
covering certain testimony adduced 
on hearing of motion for new trial 
would be granted, where supplemen¬ 


tal statement beginning with number 
and style of cause, followed by dec¬ 
laration of trial court that parties 
were unable to agree or stipulate on 
such statement of facts, and order¬ 
ing filing of narrative of testimony 
of witness therein set out, reflected 
that trial court was following re¬ 
quirements of rule of civil procedure 
relating to statement of facts. 

Tex.—Herman v. Rountree, Civ.App., 
162 S.W.2d 144. 

(4) If appellees, contending that 
the statement of facts omitted cer¬ 
tain documentary evidence adduced 
at the trial, presented a supplemental 
statement pursuant to leave granted 
by the appellate court, such court 
would determine in its discretion 
whether the supplemental statement 
should be filed as part of the record. 
Tex.—Rincon Inv. Co. v. White, Civ. 
App., 83 S.W.2d 1090. 

2. Tex.—First Baptist Church v. 
City of Fort Worth, Civ.App., 17 S. 
W.2d 130, affirmed, Com.App., 26 S. 
W.2d 196—Norwood v. McMillan, 
Civ.App., 278 S.W. 331. 

Wash.—Donald W. Lyle, Inc. v. Heid- 
ner & Co., 278 P.2d 650, 45 Wash.2d 
806—Johnson v. Washington Trust 
Co., 204 P.2d 505, 33 Wash.2d 84— 
Falk v. Rose, 139 P.2d 634, 18 Wash. 
2d 333—Schultz v. Anderson, 71 P. 
2d 365, 191 Wash. 326—Grant v. 
Fisher Flouring Mills Co., 68 P.2d 
210, 190 Wash. 356—Tremblay v. 
Nichols, 59 P.2d 1123, 187 Wash. 
109. 

On motion for rehearing, it is too 
late to attempt to amend or to sup¬ 
plement the statement of facts. 

Tex.—Norwood v. McMillan, Civ.App., 
278 S.W. 331. 

Failure to state reason for untimely 
motion 

Where appellee moved for leave to 
file a supplemental statement of facts 
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more than two months after appel¬ 
lant had filed his brief, and motion 
failed to state reason for not making 
request at proper time, motion was 
not timely. 

Tex.—City of Corpus Christi v. Mc- 
Claugherty, Civ.App., 281 S.W.2d 
470. 

Merger held affected 

Where appellant's original proposed 
statement of facts was timely filed 
and second amended or final proposed 
statement of facts, filed after expira¬ 
tion of ninety days from final judg¬ 
ment, merely perfected that which 
had been done imperfectly by original 
proposed statement of facts, second 
amended or final proposed statement 
of facts “merged” into original pro¬ 
posed statement of facts and was 
properly certified by trial court as 
containing all material facts. 

Wash.—Rosencrans v. Purrier, 131 P. 
2d 442, 15 Wash.2d 558. 

Ziack of interpretation of new rules 
In view of lack of interpretation 
of new rules of civil procedure by 
the courts, and some confusion among 
counsel as to the proper interpreta¬ 
tion to be given them, court of civil 
appeals, for a reasonable time, w r ould 
be liberal in allowing parties every 
reasonable opportunity to bring be¬ 
fore such court as much of the rec¬ 
ord made in the trial court as the 
parties should consider necessary to 
a proper presentation of their causes 
and grant thirty-day extension to file 
additional or supplemental statement 
of facts. 

Tex.—Herman v. Rountree, Civ.App., 
162 S.W.2d 144. 

3. Ill.—Tipsword v. Doss, 273 I1L 
App. 1. 

4. Kan.—Toof v. Cragun, 35 P. 1103, 
53 Kan. 139. 

Tex.—Good v. State, Cr„ 67 S.W. 102. 
4 C.J. p 375 note 67. 
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§ 963 APPEAL & ERROR 


Mandamus, 5 and not appeal, 6 is the appropriate 
remedy to compel a judge to settle and sign a 
case or statement of facts on appeal, where he 
wrongfully and willfully refuses and neglects to do 
so, and an appellant who is apprised of the trial 
judge’s refusal to prepare a case or statement of 
facts, and who fails to apply for a mandamus to 
compel the judge to do so, will not be entitled to a 
reversal for the failure of the judge to discharge 
his statutory duty, 7 unless it appears that the writ 
would have been unavailing. 8 Mandamus will be 
granted even though the parties fail to agree on the 
correctness of the case or statement 5,5 A mere 
lapse of memory on the part of the trial judge is 
no defense to an application for a writ of mandamus 
to compel him to settle and certify the case, 9 nor is 
a claim of discretionary right a sufficient excuse 
where the actions of the judge are an abuse of 


such powers. 10 

Mandamus, however, will not be granted to com¬ 
pel a judge to settle a case or statement of facts 
where he has not refused to do so, as where he has 
actually signed one, 11 where he has merely post¬ 
poned the settlement until he has had an opportunity 
to examine the statement and the objections there¬ 
to, 12 where the refusal to make up a statement in¬ 
volves some exercise of judicial discretion, 13 where 
the judge does not regard the statement as correct 14 
or complete, 15 where appellant has not complied 
with the rules of court, or reasonable requirements 
of the judge, 16 where the time for settlement has 
expired, 17 where the notice of appeal and request 
for finding were not filed within the required 
time, 18 or where the question to be considered on 
appeal does not depend on the filing of a statement 
of facts. 18 - 5 Also, a judge will not be compelled by 


5- Cal.—Jansen v. Superior Court in 
and for Los Angeles County, 279 P. 
227. 99 C.A. 718. 

Ill.—People ex rel. Simus v. Don- 
oghue, 35 N.E.2d 371, 377 Ill. 122 , 
certiorari denied 62 S.Ct. 182, 314 
U.S. 678, 86 L.Ed. 542—Hooper v. 
Rooney, 127 N.E. 711, 293 Ill. 370. 
Tex.—First Nat. Bank v. Herrell, Civ. 
App., 190 S.W. 797. 

Wash.—Palin v. General Const. Co., 
277 P.2d 703, 45 Wash.2d 721—Liv¬ 
ermore v. Northwest Airlines, 106 
P.2d 578, 6 Washed 1. 

4 C.J. p 375 note 69. 

Mandamus to compel: 

Amendment or correction of case or 
statement see supra § 958. 
Certification see infra § 1077. 
Certifying of court roles by the 
trial judge in order that they might 
be appended or attached to the state¬ 
ment of facts is purely a ministerial 
act, which may be compelled by man¬ 
damus. 

Ill.—Hooper v. Rooney, 127 N.E. 711, 
293 Ill. 370. 

Untenable objections 
The objections, made on special ap¬ 
pearance in a mandamus action, to 
the allowance of a proposed case on 
the grounds that the court below 
was without jurisdiction because an 
appeal had removed the cause to the 
supreme court, and that because of 
the removal some of the exhibits 
could not be made part of the case, 
were not tenable. 

Minn.—State v. Johnson, 161 N.W. 
782, 136 Minn. 465. 

6. Kan.—North v. Moore, 8 Kan. 143. 
Minn.—Richardson v. Rogers, 35 N.W. 

270, 37 Minn. 461. 

Tex.—Middlehurst v. Collins-Gunther 
Co., 99 S.W. 1025, 100 Tex. 349. 

7. Tex.—First Nat. Bank v. Herrell, 
Civ.App., 190 S.W. 797. 

4 C.J. p 376 note 71. 


8. Tex.—Toland v. Turner, Civ.App., 
152 S.W. 852—Paddock-Hawley Iron 
Co. v. Gidcumb, 62 S.W. 1091, 26 
Tex.Civ.App. 211. 

8.5 Okl.—State ex rel. Schuman v. 
O'Bannon, 74 P.2d 606, 181 Okl. 413. 

9. Okl.—State v. Wilson, 141 P. 426, 
43 Okl. 112. 

4 C.J. p 376 note 73. 

10. Mich.—Walker v. Richter, 197 
N.W. 534, 226 Mich. 393. 

11. Ill.—People ex rel. Simus v. Don- 
oghue, 35 N.E.2d 371, 377 Ill. 122, 
certiorari denied 62 S.Ct. 182, 314 
U.S. 678, 86 L.Ed. 542. 

N.Y.—Tweed v. Davis, 1 Hun 252, 4 
Thomps. & C. 1, 47 How.Pr. 162. 

Tex.—Perry v. Turner, Civ.App., 108 
S.W. 194—Runck v. Timon, 105 S. 
W. 224, 47 Tex.Civ.App. 435—-Hous¬ 
ton, etc., R. Co. v. Burnett, Civ. 
App., 95 S.W. 741. 

12. Tex.—Paddock-Hawley Iron Co. 
v. Gidcumb, 62 S.W. 1091, 26 Tex. 
Civ.App. 211. 

Wash.—State v. Spokane County Su¬ 
per. Ct„ 43 P. 636, 13 Wash. 514. 

4 C.J, p 376 note 75. 

13. Idaho.—Aker v. Aker, 8 P.2d 777, 
51 Idaho 555. 

Ill.—Hooper v. Rooney, 127 N.E. 711, 
293 Ill. 370. 

Minn.—State v. District Court for 
Hennepin County, 192 N.W. 937, 155 
Minn. 497. 

4 C.J. p 376 note 76. 

14. Ill.—People v. DietTich, 166 Ill. 
App. 201. 

Wash.—Johnson v. Washington Trust 
Co., 204 F.2d 505, 33 Wash.2d 84— 
Livermore v. Northwest Airlines, 
106 P.2d 578, 6 Wash.2d 1—State 
ex rel. Davies v. Superior Court 
for Spokane County, 99 P.2d 934, 3 
Wash.2d 102. 

15. Mich.—Marsh v. Perkins, 166 N. 
W. 1006, 200 Mich. 579. 
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Wash.—Johnson v. Washington Trust 
Co., 204 P.2d 505, 33 Wash.2d 84- 
State ex rel. Davies v. Superior 
Court for Spokane County, 99 P.2d 
934, 3 Wash.2d 102—State v. Supe¬ 
rior Court of King County, 278 P. 
169, 152 Wash. 407—State v. Jurey, 
171 P. 1014, 101 Wash. 1. 

16. Cal.—Sterling Corporation v. Su¬ 
perior Court of California in and 
for Los Angeles County, 278 P. 
859, 207 C. 370. 

4 C.J. p 376 note 78. 

Fact that judgment entered might 
be void on its face would not deprive 
one of the right to a statement of 
facts on appeal, but to obtain state¬ 
ment, compliance with applicable rule 
must be shown. 

Tex.—Pinkston v. Ogden, Civ.App., 
191 S.W. 2d 114. 

Tender for approval 

Where it was not shown that a ten¬ 
der of statement of facts as prepared 
by appellant had ever been made to 
county judge for approval and that 
county clerk had refused to perform 
any legal duty owing appellant, mo¬ 
tion for leave to file application for 
mandamus against county judge and 
county clerk to have statement of 
facts approved so that appellant 
might file same as part of record on 
appeal was required to be denied. 
Tex.—Pinkston v. Ogden, supra. 

17. Minn.—State v. Johnson, 161 N. 
W. 782, 136 Minn. 465—State v. 
Fish, 155 N.W. 905, 132 Minn. 146. 

N.J.—Levick v. McCracken, 147 A. 

643, 106 N.J.Law 21. 

4 C.J. p 376 note 79. 

Mandamus to compel entry of order 
extending time for settlement see 
supra § 944 b. 

18. Conn.—Clark v. George E. Sykes 
Co., 97 A. 853, 90 Conn. 553. 

18.5 Tex.—Pinkston v. Ogden, Civ. 
App., 191 S.W. 2d 114. 
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mandamus or other proceedings to settle a case or 
statement on appeal where applicant has been guilty 
of laches , 19 as where the petitioner failed to apply 
therefor until after the expiration of the term 
next succeeding that at which the judgment was 
rendered ; 20 but a failure to propose amendments 
does not preclude the adverse party from compelling 
settlement by the judge . 21 

Where a referee refuses to insert matters pro¬ 
posed by appellant in the statement of case on ap¬ 
peal, the proper remedy is by motion to the court 
below to compel the referee in settling the case to 


APPEAL & ERROR §§ 963-965 

make the necessary insertions , 22 and where a re¬ 
porter refuses to deliver a narrative statement of 
facts prepared and paid for by the party ordering 
it, mandamus lies to compel such delivery . 23 

Where provision therefor exists, a writ of cer¬ 
tiorari may be used to compel the settling of a case 
on appeal, if applicant is free from laches . 24 

Settlement by appellate court In some jurisdic¬ 
tions, if the trial judge refuses to settle a state¬ 
ment on appeal properly presented to him, the ag¬ 
grieved party may settle a statement in a statutory 
proceeding by petition in the supreme court . 25 


6. Filing After Settlement 


§ 964. Necessity and Time of Filing 

There must be a compliance with a statutory require¬ 
ment that a case-made or statement of facts on appeal be 
filed in the office of the clerk of the trial court within a 
specified time after settlement. 

Where provision exists that the case-made or 
statement on appeal shall be filed in the clerk’s office 
of the court below within a specified time after set¬ 
tlement, such requirement must be complied with , 26 
even though the parties agree that it may be filed 
later . 27 Such statutes are remedial , 28 and have 
been construed retroactively . 29 Where no time is 
fixed by law, it is sufficient if the case is filed within 
a reasonable time . 30 The clerk should indorse the 
exact time of filing on the case or statement , 31 and 


antedating the time of filing, by agreement or other¬ 
wise, is unauthorized . 32 

§ 965. Sufficiency of Filing 

Even though the clerk omits to mark the statement as 
filed, a depositing of the case or statement in the clerk’s 
office in due time is a sufficient filing. 

Depositing the case or statement in the clerk’s of¬ 
fice in due time is a sufficient filing , 33 even though 
the clerk omits to mark it filed , 34 since the appellate 
court may receive evidence that the case-made was 
properly filed below . 35 While it is better to file the 
original case, yet filing a copy has been held not to 
be such an omission as will justify an order dis¬ 
missing the appeal . 36 In a jurisdiction where it is 


19. Minn.—Hartman v. Phoenix Fi¬ 
nance Corporation, 281 N.W. 364, 
203 Minn. 3S8. 

Tex.—Goodner Wholesale Grocery Co. 
v. People’s Co-op. Stores, Civ.App., 
283 S.W. 1092. 

4 C.J. p 376 note 80. 

Affidavit in support of motion to 
compel the trial judge to sign and 
approve a statement of facts must 
show that the failure to sign was 
due to an uncontrollable cause, un¬ 
mixed with a want of due care and 
diligence. 

Tex.—Goodner Wholesale Grocery Co. 
v. People’s Co-op. Stores, supra. 

20. N.C.—Brown v. Williams, 84 N. 
C. 116. 

21. Minn.—Beck v. Great Northern 

R. Co., 132 N.W. 1, 115 Minn. 259. 
Wash.—Palin v. General Const. Co., 

277 P.2d 703, 45 Wash.2d 721. 

22. N.T.—Johnson v. International 
Harvester Co. of America, 260 N.Y. 

S. 855, 236 App.Div. 618. 

23. Tex.—Thomas v. Timlin, Civ. 
App., 26 S.W.2d 1088. 

24. N.C.—Chozen Confections v. 
Johnson, 17 S.E.2d 505, 220 N.C. 
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430, 220 N.C. 432—Wood v. Roberts, 
116 S.E. 561, 185 N.C. 264. 

4 C.J. p 376 note 83. 

25. Nev.—Miller v. Miller, 134 P. 
100, 36 Nev. 115, rehearing denied 
136 P. 978, 36 Nev. 442. 

26. Tex.—Magee v. Magee, Civ.App., 
272 S.W. 252. 

4 C.J. p 376 note 86. 

Piling held untimely 
Where the case-made was filed in 
the clerk’s office before it was set¬ 
tled and signed, it was a nullity. 
Okl.—St. Louis & S. F. Ry. Co. v. 
Bonham, 143 P. 660, 43 Okl. 637. 

27. Tex.—International & G. N. Ry. 
Co. v. Reek, Civ.App., 179 S.W. 699. 

4 C.J. p 377 note 87. 

28. Tex.—Mitchell v. Gulf, etc., R. 
Co., Civ.App., 127 S.W. 266. 

29. Tex.—Mitchell v. Gulf, etc., R. 
Co., supra. 

30. Kan.—Lownsberry v. Rakestraw, 
14 Kan. 151. 

4 C.J. p 377 note 90. 

31. Tex.—Monroe v. State, Cr., 101 
S.W. 214. 

4 C.J. p 377 note 91. 
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32. Tex.—Keller v. Kettner, Civ. 
App., 67 S.W. 907. 

Robinson v. State, Cr. t 103 S.W. 
890—Benson v. State, Cr., 101 S.W. 
224—Henderson v. State, 101 S.W. 
208, 50 TexCr. 604. 

4 C.J. p 377 note 92. 

33. Okl.—Tucker v. Thraves, 145 P. 
784, 45 Okl. 209. 

Tex.—Missouri, etc., R. Co. v. Wag¬ 
goner, 115 S.W. 1172, 102 Tex. 260. 
4 C.J. p 377 note 95. 

34. Okl.—Tucker v. Thraves, 145 P. 
784, 45 Okl. 209. 

4 C.J. p 377 note 96. 

Sufficient notation of filing 
Where a sheet of paper, indorsed 
by the district clerk to show filing, 
was found between the petition in 
error and the transcript, it was held 
sufficiently to show that the case- 
made was filed below in substantial 
compliance with the statute. 

Okl.—De Bolt v. Farmers’ Exchange 
Bank, 148 P. 830, 46 Okl. 258. 

35. Okl.—Tucker v. Thraves, 145 P. 
784, 45 Okl. 209. 

36. S.C.—Archer v. Long, 14 S.E. 24, 
35 S.C. 585. 
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so provided, if the appeal is from a judgment, the 
printed case and exceptions must be ordered filed by 
the justice or referee before whom the cause was 
tried, and this statutory requirement has been ex¬ 
tended by construction to all cases in which the ap¬ 
peal is founded upon a case prepared and settled. 37 

§ 966. Effect of Failure to File 

The appellate court will not consider a case or state¬ 
ment of facts on appeal, which was not filed with the 
clerk of the trial court within the required time after 
settlement. 

A case or statement of facts on appeal which is 
not filed with the clerk of the trial court within the 
required time after settlement cannot be considered 
by the appellate court, 38 unless the time was duly 
extended, 33 or the delay was excusable, and the de¬ 
fault is opened. 40 The trial judge's indorsement on 
the statement of facts has been held to be a suffi¬ 
cient extension of time for filing such statement of 


facts. 41 A statement filed without authority after 
expiration of the prescribed time is a mere nullity 42 
and may be dismissed, 43 stricken on motion, as dis¬ 
cussed infra §§ 969-972, or disregarded, even in the 
absence of objection. 44 

Although there is authority to the contrary, 45 
failure to file a settled case or statement is not 
necessarily sufficient ground for dismissing the ap¬ 
peal, 46 because a hearing may be had on the judg¬ 
ment roll or record proper; 47 but, where a case or 
statement is necessary to a review of the questions 
raised, a failure to file it in time ordinarily results 
in an affirmance of the judgment or order from 
which the appeal was taken. 48 Where, after set¬ 
tlement of the case-made, the petition in error was 
first filed in the appellate court without the case- 
made being attached, no dismissal was required 
where the case-made was filed later and attached 
within the six months’ period allowed. 49 


Barron v. Theophilakos, Civ.App., 
13 S.W.2d 739—International & G. 
N. Ry. Co. v. Reek, Civ.App., 179 S. 
W. 699. 

4 C.J. p 377 note 1. 
riling must Toe after settlement 
Where a case-made is filed in the 
court clerk's office before it is signed 
and settled by the trial judge, it is 
ineffective, and, where the statutory 
time for perfecting appeal has ex¬ 
pired, the appeal will be dismissed. 
Okl.—Doolittle v. Current, 250 P. 90, 
121 Okl. 294—Isabellee v. Eddings, 
248 P. 871, 119 Okl. 26—Davis v. 
De Geer, 216 P. 156, 91 Okl. 111. 
Piling of statement in appellate court 
does not preclude refusal to con- 
sider 

As no power resides in the clerk 
of the appellate court or any justice 
thereof to refuse to permit the filing 
of a statement of facts which was 
not filed in the lower court, filing in 
such appellate court does not pre¬ 
clude the court from refusing to con¬ 
sider the statement or estop it to 
exercise the duty to reject such pur¬ 
ported statement. 

Tex.—International & G. N. Ry. Co. 
v. Reek, Civ.App., 179 S.W. 699. 


Golden West Oil Co. No. 1 v. Gol¬ 
den Rod Oil Co. No. 1, Civ.App., 285 
S.W. 631, affirmed Golden Rod Oil 
Co. No. 1 v. Golden West Oil Co. 
No. 1, Com.App., 293 S.W. 167—Gol¬ 
den West Oil Co. No. 1 v. Golden 
Rod Oil Co. No. 1, Civ.App., 285 S. 
W. 627. 

42. Okl.—Brinkley v. Brinkley, 167 
P.2d 51, 196 Okl. 592—Stewart v. 
Stephens, 166 P.2d 430, 196 Okl. 
527. 

Wash.—Crowley v. McDonough, 70 P. 
261, 30 Wash. 57. 

43. Okl.—Kemp v. Mayer, 221 P. 460, 
96 Okl. 238—Ranney-Davis Mer¬ 
cantile Co. v. Phelps, 212 P. 310, 88 
Okl. 114—Waldock v. Sinclair, 201 
P. 661, 83 Okl. 259. 

44. Tex.—Hines v. Sparks, Civ.App., 
146 S.W. 289. 

45. Okl.—Montemat v. Johnson, 141 
P. 779, 42 Okl. 443—Hope v. Peck, 
134 P. 33, 38 Okl. 531. 

S.C.—Simonds v. Marco, 16 S.E. 830, 
38 S.C. 554—Donahue v. Enterprise 

R. Co., 12 S.E. 560, 665, 33 S.C. 608 
—Lombard v. Brown, 11 S.E. 634, 33 

S. C. 598—Talbot v. Gladney, 9 S.E. 
658, 30 S.C. 609. 


37. N.T.—Odenall v. Haebler, 86 N. 
T.S. 599, 91 App.Div. 372, 373. 

4 C.J. p 377 note 99. 

38. Okl.—Brinkley v. Brinkley, 167 

P.2d 51, 196 Okl. 592—Stewart v. 
Stephens, 166 P.2d 430, 196 Okl. 527 
—Turner v. Wells, 70 P.2d 113, 180 
Okl. 3S1—Miller v. Berryman, 37 P. 
2d 975, 169 Okl. 524—Cow T an v. 
Young, 22 P.2d 372, 164 Okl. 56— 
Stubblefield v. Bothel, 19 P.2d 562, 
162 Okl. 153—Mid-West Life Ass’n, 
Oklahoma City, v. Rivers, 16 P.2d 
561, 160 Okl. 199—Schroyer v. 

Bracken, 272 P. 1029, 134 Okl. 106— 
Greer v. Cohn, 263 P. 136, 129 Okl. 
66—Hillery v. Cox, 256 P. 915, 125 
Okl. 124—Dickerson v. Botchleott, 
254 P. 80, 122 Okl. 252—Backen- 
stoch v. Young, 248 P. 611, 121 Okl. 
156—Kemp v. Mayer, 221 P. 460, 96 
Okl. 238—Palmer v. Murray, 215 P. 
195, 98 Okl. 232—Ranney-Davis 
Mercantile Co. v. Phelps, 212 P. 
310, 88 Okl. 114—Bilby v. Steil, 206 
P. 830, 86 Okl. 123—Waldock v. 
Sinclair, 201 P. 661, 83 OkL 259— 
School Dist. No. 26 of Okmulgee 
County v. Hinchie, 162 P. 206, 62 
Okl. 97—School Dist. No. 24 of 
Rogers County v. Brown, 154 P. 525, 
54 Okl. 632—Canfield v. Bell, 149 P. 
1088, 47 Okl. 622—Gibbs v. Tanner, 
143 P. 189, 43 Okl. 477—Landis v. 
Beal & Hines, 142 P. 1109, 43 Okl. 
287. 

Or.—Little Applegate Improvement 
Dist. Co. v. Munsell, 291 P. 369, 134 
Or. 132. 

Tex.—Gerneth v. Galbraith-Foxworth 
Lumber Co., 300 S.W. 17, 117 Tex. 
205, conformed to answers to cer¬ 
tified questions, Civ.App., 6 S.W.2d 
215. 


39- Tex.—Ft. Worth, etc., R. Co. v. 

Roberts, 81 S.W. 25, 98 Tex. 42. 

4 C.J. p 377 note 2. 

40. Tex.—Anderson v. Walker, 68 S. 
W. 981, 95 Tex. 596, rehearing de¬ 
nied, Civ.App., 70 S.W. 1003. 

4 C.J. p 378 note 3. 

41. Tex.—Luse v. Gibson, 23 SW.2d 
328, 119 Tex. 15. 

White v. Taylor, Com.App., 36 S. 
W.2d 181. 


46. N.Y.—Davidge v. Coe, 9 N.Y.S. 
310. 

47. Nev.—Baum v. Meyer, 16 Nev. 
91. 

N.Y.—Noonan v. New York, etc., R. 
Co., 18 N.Y.S. 374, 63 Hun 600. 

48. Tex.—Henderson v. Midkiff, Civ. 
App., 127 S.W. 898. 

4 C.J. p 378 note 9. 

49. Okl.—In re Bacon's Estate, 154 
P. 512, 49 Okl. 785. 
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APPEAL & ERROR § 967 


7 . Agreed Case or Statement 


§ 967. In General 

Where it is permitted, an appeal may be prosecuted 
on an agreed case or statement of facts. 

In some jurisdictions an appeal may be prosecuted 
on a case or statement of facts agreed on 50 and 
signed by the parties. 51 Also in some jurisdictions 
the agreed statement or case must also be approved 
by the judge before whom the proceedings were 
had, 52 but in others this is not required. 53 The re¬ 
port of the auditor, to whom a case is referred for 
final fact findings, has been held to constitute a 
“case stated.” 53 '' 5 A record, which includes a 
judgment that contains recitals as to agreements 
made by the parties during the course of the trial, 
does not present an agreed case or statement. 53 - 10 

The agreed statement should be filed with the 
clerk of the court below, 54 within the required time, 
which ordinarily is the same as the time for the 


filing of a case or statement of facts. 54 - 5 When an 
agreed statement of facts is not filed within the 
required time, the appeal will be dismissed. 54 - 10 
Also, the agreed statement must be prepared from 
the official transcript of testimony, since an agreed 
case compiled in some other manner would not be 
considered as a statement of facts. 55 

An agreed statement of facts on which the case 
is tried below must not be confused with an agreed 
case on appeal; the former is mere evidence, and 
nothing more, and must be brought up for review 
on appeal in the same manner as any other evi¬ 
dence; the latter is a substitute for a bill of ex¬ 
ceptions or settled case or statement. 56 Such agreed 
case or statement supersedes all other parts of the 
record except the judgment, order, or decree from 
which the appeal was taken. 57 In the absence of 
statute or rule of court, an agreed statement of 
facts will not be allowed to supply the place of a 


50. Ariz.—Ensign v. Koyk, 250 P 
246, 31 Ariz. 1. 

La.—Mistich v. Holman, 17 So.2d 23, 
205 La. 171. 

A. J. Hodges Industries v. Fobbs, 
App., 39 So.2d 91. 

Mo.—Communications Workers of 
America Local No. 6325 v. Brown, 
App., 252 S.W.2d 103—Smith v. 
Webster County, App., 256 S.W. 
829. 

Neb.—Bank of Benson v. Gordon, 162 
N.W. 419, 101 Neb. 162. 

4 C.J. p 378 note 11. 

Agreement must be shown 

(1) Where the practice is for ap¬ 
pellant to furnish appellee with a 
duplicate copy of the statement of 
facts, prepared by the official stenog¬ 
rapher, and to have the original 
agreed to and filed as the agreed 
statement of facts, if the duplicate 
is found correct, a statement of facts 
will be stricken where appellee had 
no opportunity to examine the dupli¬ 
cate and did not agree as to the state¬ 
ment. 

Tex.—Galveston, H. & H. R. Co. v. 
Sloman, Civ.App., 234 S.W. 602. 

(2) Where agreed statement of 
facts showed that it was not sub¬ 
mitted by the parties as evidence, 
but that it was an agreement that 
the matter therein recited constituted 
all the material facts on which the 
rights of the parties were to be de¬ 
termined, agreement was a “case 
stated," and the cases were properly 
before the supreme judicial court on 
defendant’s appeals after there had 
been a finding for each plaintiff in 
superior court. 


Mass.—McNulty v. City of Boston, 
23 N.E.2d 896, 304 Mass. 305. 

(3) Agreed statement of facts ten¬ 
dered by plaintiff could not be con¬ 
sidered on appeal where counsel for 
defendant refused to join in any j 
agreed statement of facts. I 

Ohio.—Bickley v. Citizens Sav. Bank 
& Trust Co., App., 34 N.E.2d 262. 

Designation 

To constitute a “case stated,” such 
words need not appear in the record, 
as the court considers the essential 
nature of the situation without much 
regard to nomenclature. 

Mass.—Merrimac Chemical Co. v. 
Moore, 181 N.E. 219, 279 Mass. 147. 

Tavored in law 

The law looks with favor on the 
filing of agreed statements of fact, 
because they make for accuracy and 
tend to expedite trials. 

Tex.—Taber v. Pettus Oil & Refining 
Co., 162 S.W.2d 959, 139 Tex. 395, 
141 A.L.R. 808. 

51. La.—Dubreuil v. Dubreuil, 5 
Mart. 81. 

N.C.—Russos v. Bailey, 47 S.E.2d 22, 
228 N.C. 783. 

4 C.J. p 378 note 12. 

52. Ariz.—Ensign v. Koyk, 250 P. 
246, 31 Ariz. 1. 

Neb.—Bank of Benson v. Gordon, 162 
N.W. 419, 101 Neb. 162. 

Tex.—Amonette v. Taylor, Civ.App., 
244 S.W. 238—Lingo Lumber Co. v. 
Garvin, Civ.App., 181 S.W. 561. 

4 C. J. p 378 note 13. 

53. Wash.—State v. Maines, 66 P. 
431, 26 Wash. 160. 

i 4 C.J. p 378 note 14. 
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53.5 Mass.—Monaghan v. Monaghan, 
69 N.E.2d 476, 320 Mass. 367—Un¬ 
ion Old Lowell Nat. Bank v. Paine, 
61 N.E.2d 666, 318 Mass. 313-Hani- 
fin v. C & R Const. Co., 48 N.E.2d 
913, 313 Mass. 651—Lewis v. Con¬ 
rad & Co., 42 N.E.2d 732, 311 Mass. 
541—Avery v. R. E. Guerin Truck¬ 
ing Co., 24 N.E.2d 330, 304 Mass. 
500—Lawrence v. Old Silver Beach, 
21 N.E.2d 956, 303 Mass. 377—U. S. 
Fidelity & Guaranty Co. v. English 
Const. Co., 20 N.E.2d 939, 303 Mass. 
105—Vigneault v. Dr. Hewson Den¬ 
tal Co., 15 N.E.2d 185, 300 Mass. 
223, 129 A.L.R. 95—Brodie v. Dono¬ 
van, 9 N.E.2d 386, 298 Mass. 69. 

53.10 Tex.—State v. Bednarz, Civ. 
App., 174 S.W.2d 743, reversed on 
other grounds 176 S.W.2d 562, 142 
Tex. 138. 

54. Miss.—Woodward v. Myers, 62 
So. 234, 105 Miss. 489. 

Neb.—Bank of Benson v. Gordon, 162 
N.W. 419, 101 Neb. 162. 

54.5 Wash.—In re Anderson’s Es¬ 
tate, 205 P.2d 345, 33 Wash.2d 224 
—In re Berard’s Estate, 187 P.2d 
610, 29 Wash.2d 438. 

4 C.J. p 378 note 15 [a]. 

Time for filing case or statement of 
facts see supra § 932. 

54.10 Wash.—In re Berard’s Estate, 
187 P.2d 610, 29 Washed 438. 

55. Tex.—Buffalo Bayou Co. v. Lor- 
entz, Civ.App., 170 S.W. 1052. 

56. Ind.—Citizens* Ins. Co. v. Har¬ 
ris, 9 N.E. 299, 108 Ind. 392. 

Ohio.—Knowlson v. Bellman, 116 N.E. 
2d 430, 160 Ohio St 359. 

4 C.J. p 378 note 16. 

I 57. Pa.—Jenkins v. North Pole Ice 
Co., 83 Pa.Super. 360. 
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bill of exceptions or case-made and settled as pre¬ 
scribed by law. 58 

An agreed statement of facts signed by the par¬ 
ties, approved by the presiding judge, recited in the 
judgment as being the basis therefor, and filed with 
the clerk, complies with the statute without being 
again agreed to after trial. 59 Such a statement 
is sufficient although not approved by the trial 
judge. 60 

§ 968. Matters Included 

The agreed case or statement must contain the facts 
agreed to have been proved and sufficient of the proceed¬ 
ings to determine the presence of error. 

The agreed case or statement should contain 


enough of the proceedings below to enable the ap¬ 
pellate court to determine whether any error has 
been committed. 61 Accordingly, the entire record 
need not be included in the case-made, but merely 
so much thereof as is required to present the errors 
complained of, and there must be an averment of in¬ 
clusion of such matter. 62 The facts agreed to have 
been proved, and not the evidence establishing such 
facts, should be inserted, 63 and an agreed statement 
which contains none of these matters presents noth¬ 
ing for review. 64 In some jurisdictions, where the 
facts are submitted by stipulation or agreed state¬ 
ment of facts which is not a case stated, the court 
is not precluded from referring to parts of the 
original record not contained in such stipulation or 
agreed statement. 64 * 5 


8. Quashing or Striking Case or Statement 


§ 969. In General 

The proper remedy to employ, When a case or state¬ 
ment of facts on appeal is not correctly a part of the ap¬ 
peal record, is a motion to strike it from the record. 

If for any reason a case or statement is not 
properly a part of the record on appeal, the proper 
remedy is by motion to strike it from the record 
rather than to dismiss the appeal or affirm the judg¬ 
ment, 65 because the parties may be entitled to a 


review of questions presented by the record proper, 
as discussed supra §§ 785-801. No right exists 
in a trial judge to strike a proposed statement of 
facts where no opportunity for amendment is al¬ 
lowed. 66 

§ 970. Grounds 

Ordinarily, a case or statement of facts on appeal will 
be stricken from the record where there exist defects in 
form, substance, or method of presentment. 


58. Fla.—Pine v. Anderson, 22 Fla. 
330. 

Ga.—Ogletree v. Sharp, 72 Ga. 899. 

Election permitted 

In bringing: up record on appeal, 
rules on appeal permit appellant to 
choose the settled statement or the 
agreed statement. 

Cal.—Russi v. Bank of America NT. T. 
& S. A., 158 P.2d 252, 69 C.A.2d 
100 . 

Stipulation 

(1) Evidence presented by stipula¬ 
tion that stated facts constituted the 
entire evidence is not an “agreed 
case” or an “agreed statement of 
facts” within an appeal statute. 

Ind.—Struble-Werneke Motor Co. v. 
Metropolitan Securities Corpora¬ 
tion, 178 N.E. 460, 93 Ind.App. 416. 

(2) However, it has been held that 
where, by written stipulation of the 
parties, the facts were agreed on, the 
stipulated statement of facts was in¬ 
cluded in the transcript as certified 
by the clerk of the superior court, 
and the statement was referred to in 
the judgment of the superior court, 
statement was as effectively before 
the supreme court as though it had 
been embodied in a formal statement 
of facts certified by the court. 

Wash.—Hart v. Grays Harbor Coun¬ 
ty, 86 P.2d 198, 197 Wash. 604. 


59. Tex.—North River Ins. Co. v. 
Hipsher, Civ.App., 280 S.W. 328. 

60. Tex.—North River Ins. Co. v. 
Hipsher, supra. 

61. Me.—Abbott Bros. Co. v. Maine 
Steamship Co., 88 A. 356, 110 Me. 
551. 

Mass.—Merrill v. Suffolk Mut F. Ins. 
Co., 46 N.E. 123. 

Pa.—Staten Island Rapid Transit R. 

I Co. v. Hite, 41 Pa.Super. 527. 

Tex.—Whitaker v. Gee, 61 Tex. 217. 
Fisher v. Leisweitz, 1 Tex.Unrep. 
Cas. 330. 

Missouri, etc., R. Co. v. Fisher, 
CIvAlPP., 47 S.W. 284. 

4 C.J. p 378 note 18. 

Exhibits attached to agreed state¬ 
ment of facts on which case was 
heard are to be considered as part 
of statement of facts in testing cor¬ 
rectness of judgment rendered. 

Ala.—State v. Southern Natural Gas 
Corp., 170 So. 178, 233 Ala. 81, af¬ 
firmed 57 S.Ct. 696, 301 U.S. 148, 81 
L.Ed. 970. 

Matters necessary to be included 
Under court rule relating to taking 
of an appeal on agreed statement of 
facts, requirements that statement 
include copy of appealed from judg¬ 
ment, copy of notice of appeal and 
of appeal bond with filing dates, and 
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concise statement of points to he re¬ 
lied on by appellant, are jurisdiction¬ 
al. 

Wash.—In re Anderson’s Estate, 205 
P.2d 343, 33 Wash.2d 224. 

62. Okl.—Starmer v. Mid-West Chev¬ 
rolet Corporation, 51 P.2d 786, 175 
Okl. 160. 

Field of review 

A “statement of case” limits the 
field of appellate review to allega¬ 
tions and issues agreed to therein. 
Mo.—Communications Workers of 
America Local No. 6325 v. Brown, 
App., 252 S.W.2d 103. 

63. Neb.—Bank of Benson v. Gordon, 
162 N.W. 419, 101 Neb. 162. 

4 C.J. p 379 note 19. 

64. Mo.—Smith v. Webster County, 
App., 256 S.W. 829. 

64.5 Pa.—South Side Bank & Trust 
Co. v. Wright, 32 A.2d 918, 153 Pa. 
Super. 93—Bryant v. McGowan, 30 
A.2d 667, 151 Pa.Super. 529. 

65. Miss.—Hicks Mercantile Co. v. 
Musgrove, 67 So. 213, 108 Miss. 776. 

Wash.—Peterson v. Peterson, 194 P. 

380, 113 Wash. 317. 

4 C.J. p 379 note 20. 

Effect of defects or omissions in mak¬ 
ing up case or statement see infra 
§ 1108. 

66. Wash.—State v. Jurey, 171 P. 
1014, 101 Wash. 1. 
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Ordinarily, a case or statement of facts on appeal law, 67 as where this was not done until after the 
will be stricken from the record where it is not time limited therefor had expired, 66 or where the 
served, settled, signed, and filed as required by requirements as to notice of application for settle- 


67. Ky.—City of London v. Barnett, 
15 S.W.2d 286, 228 Ky. 471. 

Mich.—New York Life Ins. Co. v. 
Modzelewski, 249 N.W. 861, 264 
Mich. 313. 

Miss.—Mayflower Mills v. Breeland, 
149 So. 787, 168 Miss. 207—Plant¬ 
ers’ Oil Mill v. Yazoo & M. V. B. 
Co., 119 So. 168. 

Okl.—St. Louis & S. F. R. Co. v. Blas- 
singame & Woodward, 184 P. 574, 
76 Okl. 183. 

Or.—Hart v. State Industrial Acci¬ 
dent Commission, 38 P.2d 698, 148 
Or. 692. 

Tex.—Peyton v. Elliott, Civ.App., 262 
S.W.2d 126—Crawford v. Crawford, 
Civ.App., 256 S.W.2d 875—Mossier 
Acceptance Co. v. Burwell, Civ. 
App., 205 S.W.2d 622—Seaboard 
Fire & Marine Ins. Co. v. Halbert, 
Civ.App., 173 S.W.2d 180—Doniphan 
Oil & Gas Co. v. Lewis, Civ.App., 95 
S.W.2d 181, error refused—Shaeffer 
v. Smyth, Civ.App., 22 S.W.2d 1088, 
reversed on other grounds. Com. 
App., 37 S.W.2d 1012—Bowie v. 
Lumbermen’s Reciprocal Ass’n, Civ. 
App., 288 S.W. 279—Walker v. Ray, 
Civ.App., 252 S.W. 1111—Beckham 
v. Williford, Civ.App., 252 S.W. 229 
—Smith v. Boney, Civ.App., 245 S. 
W. 479. 

Wash.—Morsbach v. Thurston Coun¬ 
ty, 278 P. 686, 152 Wash. 562. 

4 C. J. p 379 note 22. 

Agreement does not bar motion to 
strike 

A party, who agrees to a state¬ 
ment of facts, is not thereby estop¬ 
ped to move to strike it for failure 
to comply with the law and the rules 
regulating statements of facts. 

Tex.—Pugh v. Pugh, Civ.App., 167 S. 
W. 312. 

Error must exist in some material 
particular 

Miss.—McBee & Gossett v. Cahaba 
Const. Co., 87 So. 481, 125 Miss. 227 
—Young v. Alexander, 84 So. 697, 
122 Miss. 643—J. J. Newman Lum¬ 
ber Co. v. Lucas, 67 So. 451, 108 
Miss. 784. 

Method unauthorized by statute 
Where only statement of facts in 
appeal from district court was one 
over certificate of trial judge, which 
method was unauthorized by statute, 
statement would be stricken from 
record on motion of defendants in er¬ 
ror. 

Tex.—Lott v. Scott, Civ.App., 134 S. 
W.2d 705. 

Motion to strike denied 

Where appellant complies with all 
requirements, a motion to strike the 
facts and dismiss the appeal must be 
denied. 


Wash.—Rohne v. Horton, 40 P.2d 134, 
180 Wash. 428. 

Statement ordered by mandamus may 
not be stricken 

Where the trial court has settled 
and allowed a case in obedience to a 
peremptory writ of mandamus issued 
by the supreme court after a full 
hearing, the case so settled cannot be 
stricken from the record on the 
ground that it is not properly set¬ 
tled, but rather the remedy was in 
the mandamus proceeding, within the 
time permitted for petitions for re¬ 
hearing, for a modification of the per¬ 
emptory writ. 

Minn.—Krom v. Friend, Crosby & Co., 
257 N.W. 812, 192 Minn. 520. 

68. Ariz.—In re Boyer’s Estate, 205 
P. 320, 23 Ariz. 478. 

L.C.—Wedderburn v. Wedderburn, 45 
App.D.C. 235. 

Idaho.—Ft. Misery Highway Dist. in 
Idaho County v. State Bank of Ka- 
miah, 239 P. 277, 41 Idaho 491. 

Ill.—Blum v. Joseph Brown & Co., 192 
Ill.App. 70. 

Ky.—Withers v. Kentucky Joint 
Stock Land Bank, 92 S.W.2d 806, 
263 Ky. 503—Stidham v. O’Neal’s 
Adm’r, 91 S.W.2d 45, 262 Ky. 757— 
Asher v. Nuckols, 69 S.W.2d 331, 
253 Ky. 223. 

Miss.—White v. Board of Sup’rs of 
Scott County, 83 So. 611, 121 Miss. 
434. 

Nev.—Comstock Phoenix Mining Co. 

v. Lazzeri, 36 P.2d 360, 55 Nev. 421. 
N.C.—Hall v. Robinson, 44 S.E.2d 345, 
228 N.C. 44—Pike v. Seymour, 24 
S.E.2d 263, 222 N.C. 606—Parrish v. 
Hartman, 193 S.E. 18, 212 N.C. 248 
—Edwards v. Perry, 179 S.E. 892, 
208 N.C. 252—Roberts v. Greens- 
boro-Fayetteville Bus Co., 153 S.E. 
398, 198 N.C. 779. 

Tex.—Gonzales v. U. S. Fidelity & 
Guaranty Co., Civ.App., 266 S.W.2d 
238, affirmed 274 S.W.2d 537, 154 
Tex. 118—Seaboard Fire & Marine 
Ins. Co. v. Halbert, Civ.App., 173 S. 
W.2d 180—Terrell v. Davis, Civ. 
App., 90 S.W.2d 872—M. System 
Stores v. Davenport, Civ.App., 36 
S.W.2d 243—O’Neil v. Keisler, Civ. 
App., 26 S.W.2d 671—Midland Nat. 
Bank v. Campbell, Civ.App., 18 S.W. 
2d 732—Carter v. St. Louis-San 
Francisco Ry. Co., Civ.App., 18 S.W. 
2d 702—Gerneth v. Galbraith-Fox- 
worth Lumber Co., Civ.App., 6 S.W. 
2d 215—Bowie v. Lumbermen’s Re¬ 
ciprocal Ass’n, Civ.App., 288 S.W. 
279. 

Wash.—Hamilton v. Kiona-Benton 
Irr. Dist., 268 P.2d 446, 44 Wash.2d 
421—Potts v. Nelson, 220 P.2d 544, 
36 Wash.2d 764—Johnson v. Wash¬ 
ington Trust Co., 204 P*2d 505, 33 
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Wash.2d 84—Black v. Porter, 198 
P.2d 670, 31 Wash.2d 664—Wheeler 
v. S. Birch & Sons Const. Co., 178 
P.2d 331, 27 Wash.2d 325—-State ex 
rel. Grange Store v. Riddell, 177 P. 
2d 78, 27 Wash.2d 134—Froom v. 
Froom, 151 P.2d 66, 21 Wash.2d 418 
—Pattison v. Walker, 97 P.2d 160, 
2 Wash.2d 62, opinion adhered to 
100 P.2d 20, 2 Wash.2d 62—Jack- 
son v. Maryland Casualty Co., 8 4 
P-2d 369, 196 Wash. 698—Reid v. 
Department of Labor and Indus¬ 
tries, 77 P.2d 589, 194 Wash. 10S— 
Matthews v. Calhoun, 73 P.2d 1329, 
192 Wash. 544—In re Burkhart’s 
Estate, 72 P.2d 1036, 192 Wash. 136 
—Schultz v. Anderson, 71 P.2d 365, 
191 Wash. 326—Hunter v. Depart¬ 
ment of Labor and Industries, 68 P. 
2d 224, 190 Wash. 380—-Nudd v. 
City of Seattle, 62 P.2d 43, 188 
Wash. 273—Laux v. Stitt, 57 P.2<J 
321, 186 Wash. 180—Wilkeson v. 
Rector, etc., of St. Luke’s Parish of 
Tacoma, 29 P.2d 748, 176 Wash. 377 
—Kaplow v. McCrory, 27 P.2d 1107, 
175 Wash. 578—Bannister v. Cava¬ 
naugh, 27 P.2d 695, 175 Wash. 451 
—Puget Sound Bulb Exchange v. 
St. Paul Fire & Marine Ins. Co., 26 
P.2d 84, 174 Wash. 691—Hoertrich 
v. Herdman, 22 P.2d 58, 173 Wash. 
209—Marcinko v. Consolidated Mer¬ 
cury Mining Co., 19 P.2d 395, 172 
Wash. 93—McCrabbe v. Jones, 17 P. 
2d 860, 171 Wash. 326—In re Bar¬ 
tel’s Estate, 14 P.2d 5, 169 Wash. 
441—Seattle Nat. Bank v. Trefeth- 
en, 11 P.2d 244, 168 Wash. 173- 
Potlatch Lumber Co. v. Ferry Coun¬ 
ty, 9 P.2d 783, 167 Wash. 491— 
Brainard v. Miser, 4 P.2d 1097, 165 
Wash. 244—Moss v. Moss, 1 P.2d 
916, 163 Wash. 444—Thornthwaite 
v. Greater Seattle Realty & Im¬ 
provement Co., 295 P. 933, 160 
Wash. 651—General Motors Accept¬ 
ance Corporation v. McDermott 
Apartments, 291 P. 708, 158 Wash. 
567—Perkins v. Perkins, 290 P. 855, 
158 Wash. 351—Graham v. Carroll, 

279 P. 570, 153 Wash. 222—Chelan 
Electric Co. v. Wick, 269 P. 827, 148 
Wash. 479, appeal dismissed Wick 
v. Chelan Electric Co., 50 S.Ct. 41, 

280 U.S. 108, 74 L.Ed. 212—In re 
Rotter’s Estate, 268 P. 866, 148 
Wash. 285—Huston v. Murrell, 258 
P. 451, 142 Wash. 404—Martin v. 
Nichols, 188 P. 519, 110 Wash. 451 
—Ellensburg Creamery & Produce 
Co. v. Toppenish Creamery Co., 176 
P. 1, 104 Wash. 230—Ollar-Robin- 
son Co. v. O’Neill, 141 P. 194, 80 
Wash. 1—State v. Aschenbrenner, 
87 P. 1118, 45 Wash. 125—Zindorf 
Constr. Co. v. Western American 
Co., 67 P. 374, 27 Wash. 31. 

4 C.J. p 379 note 23. 
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ment were not complied with, 69 or where the case | was settled and 


Case or statement stricken from rec- ! 
ord on motion of appellate court 
see supra § 934. 

Delay, fault, or failure of clerk 

(1) Where report of proceedings at 
trial was filed in office of circuit 
court within time allowed for such 
filing, clerk’s failure to place file mark 
thereon did not justify striking re¬ 
port. 

Ill.—Roesch-Zeller, Inc. v. Hollem- 
beak, 124 N.E.2d 662, 5 Ill.App.2d 
94. 

(2) Motion to strike statement of 
facts filed after expiration of exten¬ 
sion for filing statement would be de¬ 
nied where failure of appellants to 
file statement of facts within extend¬ 
ed period was due to inability of 
court reporter to prepare statement 
because of illness and preparation of 
other statements of facts, and rights 
of appellee would not be adversely 
affected, although application for fur¬ 
ther extension of time w r as not made 
within extended period. 

Tex.—Hodges v. Nix, CivApp., 225 S. 
\V.2d 576, error refused no reversi¬ 
ble error. 

Failure to object held to bar motion 
to strike 

A motion to strike a statement of 
facts on the ground of delay will be 
denied where the abstract is prepared 
in proper form and is filed prior to 
the date of hearing without objec¬ 
tion to the subject matter. 

Wash.—Babcock v. Seattle School 
Dist. No. 1, 12 P.2d 752, 168 Wash. 
557. 

Filing timely 

Where the statement of facts is 
filed within the time limited there¬ 
for, such statement will not be 
stricken. 

Wash.—Investment & Securities Co. 
v. Adams, 72 P.2d 288, 192 Wash. 
41—Miskey v. Mazey, 274 P. 698, 
150 Wash. 676. 

Filing within extension period 

(1) A statement of facts filed with¬ 
in extension period will not be 
stricken. 

Tex.—McClure v. Bailey, Civ.App., 209 
S.\V.2d 671, error refused no re¬ 
versible error—Rincon Inv. Co. v. 
'White, Civ.App., 83 S.W.2d 1090. 
Wash.—West v. Fisher, 251 P. 577, 
141 Wash. 345. 

(1) However, where appellant, 
more than ninety days after entry of 
final judgment, applied for order ex¬ 
tending time for filing of proposed 
statement of facts to date more than 
thirty days beyond ninety-day period, 
and the chief justice of the supreme 
court signed such order on assump¬ 
tion that ninety-day period had not 
expired, order was without legal ef¬ 
fect, and statement of facts filed pur¬ 
suant to such order was stricken. 


Wash.—Paige v. Ius, 273 P.2d 492. 45 
Wash.2d 65. 

(2) Where statement of facts was 
filed in the court of civil appeals 
within time allowed by extension 
granted by that court although not 
within time permitted by trial court, 
court of civil appeals was not re¬ 
quired to strike statement of facts. 
Tex.—McKay v. Kelly, Civ.App., 225 

S.W'. 2d 992, error refused no re¬ 
versible error. 

(3) Statement of facts approved 
by trial judge and ordered filed was 
not subject to motion to strike be¬ 
cause not filed within statutory time 
after perfection of writ of error and 
because no extension of time was 
granted, since approval of a state¬ 
ment of facts by trial court which 
had power to enter an extension or¬ 
der implied granting of an extension 
of time for filing. 

Tex.—Brooking v. Ball, Civ.App., 104 
S.W.2d 884, error dismissed. 

Waiver of delay in filing 

The objection that the statement 
of facts on a writ of error was filed 
after the required time will be con¬ 
sidered waived where the motion to 
strike was filed more than thirty 
days after the statement of facts was 
filed. 

Tex.—Vela v. Southland Life Ins. 
Co., Civ.App., 212 S.W.2d 210, re¬ 
versed on other grounds 217 S.W. 
2d 660, 147 Tex. 478—Golden West 
Oil Co. No. 1 v. Golden Rod Oil Co. 
No. 1, Civ.App., 285 S.W. 631, affirm¬ 
ed Golden Rod Oil Co. No. 1 v. 
Golden West Oil Co. No. 1, Com. 
App., 293 S.W. 167—Golden West 
Oil Co. No. 1 v. Golden Rod Oil Co. 
No. 1, Civ.App., 285 S.W. 627. 

69. N.M.—Veeder v. Veeder, 240 P. 
811, 31 N.M. 50. 

Tex.—Rincon Inv. Co. v. White, Civ. 
App., 83 S.W.2d 1090—Big Spring 
Mut. Aid Ass’n v. Moore, Civ.App., 
62 S.W.2d 387—Sanders Nursery 
Co. v. J. C. Engelman, Inc., Civ. 
App., 59 S.W. 2d 954—Corbett v. 
Raymondville Independent School 
Dist., Civ.App., 52 S.W.2d 1116. 
Wash.—Aberdeen First Nat. Bank v. 
Andrews, 39 P. 672, 11 Wash. 409— 
Tatum v. Boyd, 39 P. 639, 11 Wash. 
712. 

4 C.J. p 345 note 59, p 379 note 24. 
Motion to strike denied 

(1) Under statute, failure to give 
notice of filing of statement of facts 
to appellees did not warrant striking 
of statement of facts, but appellants 
would be required to file correct state¬ 
ment of facts if appellees should 
show that original statement was in¬ 
correct and prejudicial. 

Tex.—Rudolph v. Hanes, Civ.App., 106 
S.W.2d 743. 
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signed by the trial judge after his 

(2) Respondent’s motion to strike 
statement of facts for reason that it 
was certified and filed without due 
notice to him was denied, although 
certification and filing were irregular, 
•where respondent offered no amend¬ 
ments to the statement of facts and 
made no pretense that he would have 
offered any had it been regularly cer¬ 
tified and filed. 

Wash.—Dau v. Pence, 133 P.2d 523, 16 
Wash.2d 368. 

Service of notice on one adverse par¬ 
ty 

A statement of facts is not subject 
to be stricken, even though only one 
of the adverse parties was served 
with notice of filing. 

Wash.—Hilmes v. Moon, 11 P.2d 253, 
168 Wash. 222. 

Submission to, or approval by, oppos¬ 
ing counsel 

(1) In Texas, the rule requiring 
statement of facts as part of record 
on appeal does not require, as penal¬ 
ty of having statement stricken, that 
it be submitted to, or approved by, 
opposing counsel. 

Tex.—Wells-Grinnan M.A.B. v. Bel¬ 
ton Sand & Gravel Co., Civ.App., 
293 S.W. 2d 70. 

(2) So, where statement of facts, 
although not presented to appellee for 
approval, was certified to by court 
reporter as being a full, true, and 
correct question and answer tran¬ 
script of proceedings had on motion 
to set aside default judgment and 
grant a new trial and it presented all 
facts necessary for disposition of is¬ 
sues on appeal and was filed in trial 
court, approved by trial judge and 
filed in appellate court within time 
prescribed, motion to strike tran¬ 
script and statement of fact must be 
overruled. 

Tex.—Newson v. Boyd, Civ.App., 203 
S.W. 2d 874. 

(3) However, under prior decisions 
it was held that failure to give writ¬ 
ten notice of filing did not require 
striking the statement of facts where 
the statement was submitted to ap¬ 
pellee’s counsel for examination and 
counsel had ample time and oppor¬ 
tunity to examine the statement and 
to present objections thereto, and ei¬ 
ther failed or declined to do so. 

Tex.—Gulf Production Co. v. Kishi, 

Civ.App., 105 S.W.2d 733—Commer¬ 
cial State Bank v. Blackwell, Civ. 
App., 61 S.W.2d 563—Texas & N. O. 
R. Co. v. Davis, Civ.App., 60 S.W.2d 
505. 

(4) Likewise, it was also held that 
a motion to strike from record state¬ 
ment of facts proposed and certified 
to by appellant’s counsel would be 
granted, although statement was 
signed and approved by trial judge, 
where appellees’ counsel had had no 
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term of office had expired, in jurisdictions or under 
circumstances where he had no power to then 
act. 70 An additional statement of fact filed by ap¬ 
pellant without the consent of the court will be 
stricken on the motion of respondent. 71 

Defects of form or substance may be ground for 
striking or disregarding a case or statement, 72 as 
where it is not indexed, 73 or contains the statement 
of facts of the wrong case, 74 or contains no specifi¬ 
cation of error, 75 or where it incorporates the evi- 
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dence in the form of question and answer instead 
of in narrative form, 76 or contains many unneces¬ 
sary matters, and is unnecessarily voluminous; 77 
where part of the testimony is omitted; 78 where 
the original statement is not sent up as required by 
statute; 79 where there is no proper identification 
that the instrument presented is the one which was 
settled by the judge; 80 where there is no proper 
certificate of the trial judge attached to the case or 
statement of facts; 81 or where the trial judge is 


opportunity to object to statement 
before trial judge signed it, and trial 
judge certified that he signed and ap¬ 
proved statement because appellant’s 
attorney advised him that it must be 
filed shortly. 

Tex.—True People of America v. 
Smith, Civ.App., 105 S.W.2d 322. 

(5) Where the practice was for ap¬ 
pellant to furnish appellee with a 
duplicate copy of the statement of 
facts, prepared by the official stenog¬ 
rapher, and to have the original 
agreed to and filed as the agreed 
statement of facts, a statement of 
facts would be stricken where ap¬ 
pellee had no opportunity to examine 
the duplicate and did not agree as to 
the statement. 

Tex.—Galveston, H. & H. R. Co. v. 
Sloman, Civ.App., 234 S.W. 602. 

70. Kan.—Missouri Pac. R. Co. v. 
Preston, 66 P. 1050, 63 Kan. 819. 

Wash.—Anderson v. Life, etc., Co., 66 
P. 415, 26 Wash. 192—Rauh v. 

Scholl, 52 P. 332, 19 Wash. 30. 

71. Mo.—Le Clair v. Le Clair, App., 
77 S.W.2d 862. 

72. Pa.—Jones v. Integrity Trust 
Co., 140 A. 862, 292 Pa. 149. 

4 C.J. p 379 note 26. 

Testing propriety or sufficiency of 
statement 

A motion to strike proposed state¬ 
ment on appeal filed by appellant is 
not a means of testing the propriety 
or sufficiency of the proposed state¬ 
ment except in extreme cases where 
it can be said that the statement is 
fraudulent or sham. 

Cal.—Sweet v. Markwart, 252 P.2d 
751, 115 C.A.2d 735. 

73. Wash.—Davidson v. King, 174 
P. 434, 103 Wash. 379. 

4 C.J. p 379 note 27. 

74. Miss.—Roberts v. Lyon Co., 86 
So. 851, 124 Miss. 345. 

75- N.D.—Patrick v. Nurnberg, 131 
N.W. 254, 21 jST.D. 377, followed in 
Patterson v. Nurnberg, 131 N.W. 
256, 21 N.D. 416. 

Effect of failure to make or file as¬ 
signment or statement of errors 
generally see infra § 1220. 

Concise statement of points 
Where appellant did not include in 
his statement of facts complete rec¬ 
ord and all proceedings and evidence. 


failure to file concise statement of 
points on which he intended to rely 
on appeal within ninety-day period 
allowed for filing statement of facts 
required striking of statement not¬ 
withstanding statement of points was 
subsequently filed with an amended 
statement of facts. 

Wash.—Rosencrans v. Purrier, 131 P. 
2d 442, 15 Wash.2d 558. 

76. Tex.—Commercial Standard Ins. 
Co. v. Noack, Civ.App., 45 S.W.2d 
798, reversed on other grounds, 
Com.App., 62 S.W.2d 72—Texas & 
N. O. R. Co. v. Davidson, Civ.App., 
24 S.W.2d 75—Beckham v. Willi¬ 
ford, Civ.App., 252 S.W. 229. 

4 C.J. p 379 note 29. 

77. Cal.—Greene v. Town of Lake- 
port, 227 P. 645, 67 C.A. 379. 

Tex.—Gulf, C. & S. F. Ry. Co. v. Krie- 
gel, Civ.App., 204 S.W. 489. 

4 C.J. p 379 note 30. 

Where the rule had been violated 
for years, the court will not strike a 
statement without warning the par¬ 
ties that the rule was to be enforced. 
Tex.—Gulf, C. & S. F. Ry. Co. v. 
Kriegel, Civ.App., 204 S.W. 489. 

78. Mich.—New York Life Ins. Co. 
v. Modzelewski, 249 N.W. 861, 264 
Mich. 313. 

Miss.—Benjamin v. Virginia-Carolina 
Chemical Co. of Delaware, 87 So. 
895, 126 Miss. 57. 

Tex.—True People of America v. 

Smith, Civ.App., 105 S.W.2d 322. 
Wash.—Apostle v. Lillions, 111 P.2d 
789, 8 Wash.2d 118—Gilmore v. 
Red Top Cab Co. of Washington, 17 
P.2d 886, 171 Wash. 346. 

Casting burden on opponent 

(1) Where statement of facts does 
not purport to be full and complete, 
and it does not appear that abbre¬ 
viated statement was filed by agree¬ 
ment of the parties as required by 
statute, appellee is entitled to have 
statement stricken from the record, 
and is not required to file a correct 
statement in the lower court and then 
have it substituted in the appellate 
court in lieu of the incorrect one then 
on file. 

Tex.—Davis v. Moore, Civ.App., 127 
S.W.2d 971. 

(2) The statement of facts may be 
stricken in cases from which it ap¬ 
pears that no attempt was made by 
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appellant to furnish a complete state¬ 
ment containing all the material 
facts, matters, and proceedings oc¬ 
curring on trial, and in those cases 
in which appellant intentionally casts 
on his opponent any considerable por¬ 
tion of his statement through pro¬ 
posed amendments. 

Wash.—Livermore v. Northwest Air¬ 
lines, 106 P.2d 578, 6 Wash.2d 1. 

79- Tex.—Hughes v. Smith, Civ.App., 
129 S.W. 1142—Williams v. Robert¬ 
son, 115 S.W. 887, 52 Tex.Civ.App. 
599. 

4 C.J. p 380 note 31. 

Copy sent up by mistake 
Where both the original and the 
copy of the statement of facts agreed 
to and signed by counsel were pre¬ 
sented to the trial judge for approval, 
and, by mistake, the copy, instead of 
the original, as required by law, was 
sent up with the record, and counsel 
for appellee were not misled or sub¬ 
mission of the case delayed thereby, 
a motion to strike will be denied, and 
leave granted to have the original 
filed and considered. 

Tex.—Clark v. Spurdis, Civ.App., 258 
S.W. 881. 

80. Idaho.—Brooks v. Lewiston 
Business College, 282 P. 378, 48 
Idaho 71. 

81. Ariz.—Lorden v. Stapp, 192 P. 
246, 21 Ariz. 646. 

Idaho.—Brooks v. Lewiston Business 
College, 282 P. 378, 48 Idaho 71. 
Ill.—Sheean v. Beil, 21 N.E.2d 41, 
300 Ill.App. 364. 

Tex.—Lamm v. Driskell, Civ.App., 58 
S.W.2d 149—Lutcher v. Fuller, Civ. 
App., 200 S.W. 553, error refused— 
First Nat. Bank v. Henwood, Civ. 
App., 183 S.W. 5. 

Wash.—Bannister v. Cavanaugh, 27 
P.2d 695, 175 Wash. 451—Larson v. 
City of Seattle, 208 P. 54, 121 Wash. 
75—Davidson v. King, 174 P. 434, 
103 Wash. 379—Morgan v. Chitten¬ 
den Land Co., 159 P. 129, 92 Wash. 
364. 

4 C.J. p 380 note 32. 

Failure to sign due to inadvertence 
of judge 

Where a statement of facts has 
not been signed due to the inad¬ 
vertence of the judge, it must be 
stricken, although appellant may file 
| a signed statement pending motion 
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misled into signing by misrepresentations of appel¬ 
lant’s counsel. 82 

A motion to strike may be denied where the de¬ 
fects or omissions are not due to any fault of plain¬ 
tiff in error, 83 or cannot prejudice appellee 84 or per¬ 
sons not parties to the cause, 85 as where immaterial 
evidence has been omitted, 85 or the overplus in the 
statement of facts is insubstantial; 87 or the defect 
is cured by the certificate attached to the state¬ 
ment, 88 or some subsequent arrangement. 89 Also, 
a motion to strike on the ground that the case or 


statement is incomplete will be denied where the 
trial judge certifies that it is complete, 89 - 5 or when 
the appeal can be disposed of without the omitted 
matter. 89 - 10 The inclusion of excluded evidence 
is not a basis for striking the statement, as the ap¬ 
pellate court will disregard such evidence in deter¬ 
mining the merits of the appeal. 89 - 15 

In the absence of a binding rule of court, a state¬ 
ment will not be stricken, although the physical 
form of the document is slovenly and defective in 
many particulars, 90 or contains irregularities; 91 


to strike, on showing an excuse for 
not discovering the judge’s failure. 
Tex.—Rea v. Fields, Civ.App., 172 S. 
W. 191. 

Settlement by successor not to he 
stricken 

Where the successor of a deceased 
judge certified a controverted state 
of facts after hearing of counsel un¬ 
der oath, supplemented hy pleadings 
and records, it was held to he prop¬ 
er, and the motions to strike the 
facts from the record were properly 
denied. 

Wash.—Herz v. Ransom, 12 P.2d 750, 
168 Wash. 512. 

Signature hy other than trial judge 

(1) A statement of facts could not 
be stricken from the record because 
signed by a judge of another dis¬ 
trict as acting judge, especially 
where it was agreed to as correct. 
Tex.—Guess v. Phelps, Civ.App., 41 

S.W.2d 75. 

(2) The statement of facts should 
not be stricken because signed by 
a judge who sat for the judge try¬ 
ing the case. 

Tex.—Rankin v. Nash-Texas Co., 
Civ.App., 58 S.W.2d 902. 

Statement agreed to hy parties 
A motion to strike a statement of 
facts for lack of authentication will 
be denied if it is not necessary for 
the trial judge to approve the state¬ 
ment where it is agreed to by the 
parties. 

Tex.—Texas Liquor Control Bd. v. 

Berry, Civ.App., 293 S.W.2d 279— 
McKay v. Kelly, Civ.App., 225 S.W. 
2d 992, error refused, no reversible 
error. 

Statement certified on condition 
should he stricken 
A statement of facts, containing a 
certificate of court entered subject 
to the statement’s approval by the 
attorney of the prevailing party, 
should be stricken, where the con¬ 
dition was not carried out. 

Tex.—Sewell v. Lake Charles Plan¬ 
ing Mill Co., Civ.App., 292 S.W. 
586. 

82. Tex.—Corralitos Co. v. Mackay, 
72 S.W. 624, 31 Tex.Civ.App. 316. 


83. Miss.—Ward v. Ward, 85 So. 
181, 123 Miss. 217. 

Tex.—Stevens v. Davenport, Civ. 
App., 19 S.W.2d 445—St. Louis, B. 
& M. Ry. Co. v. Freasier, Civ.App., 
237 S.W. 344. 

4 C.J. p 380 note 34. 

Fault of clerk 

Where an appellant filed a state¬ 
ment of facts in superior court with¬ 
in time prescribed, and a deposition 
was made part of the statement of 
facts as certified by the trial court, 
but superior court clerk in trans¬ 
mitting statement of facts to su¬ 
preme court failed to send therewith 
deposition which did not reach su¬ 
preme court until two days after 
argument on appeal, motion to strike 
statement of facts on ground entire 
statement was not before the su¬ 
preme court was denied. 

Wash.—Prentice Packing & Storage 
Co. v. United Pac. Ins. Co., 106 P. 
2d 314, 5 Wash.2d 144. 

XncltLSion of matters occurring aft¬ 
er remittitur 

The statement of facts would not 
be struck as not including all ma¬ 
terial facts, matters, and proceed¬ 
ings in earlier phase of trial, but 
only those subsequent to filing of re¬ 
mittitur on earlier appeal, where 
statement contained all facts, mat¬ 
ters, and proceedings subsequent to 
filing of remittitur and everything 
which was before trial court and 
jury on issues on which they were 
called to make a determination. 
Wash.—Hoff v. Lester, 200 P.2d 515, 
31 Wash.2d 937. 

84. Tex.—Foster v. Buchele, Civ. 
App., 213 S.W.2d 738, error refused 
no reversible error—Schulz v. 
Boyd, Civ.App., 32 S.W.2d 483— 
Daggett v. Farmers’ Nat. Bank, 
Civ.App., 259 S.W. 198, affirmed 
Com.App., 2 S.W.2d 834. 

4 C.J. p 380 note 35. 

Statement of facts prepared by trial 
court 

Where the statement of facts filed 
shows that the parties failed to 
agree on a statement of facts, and 
that the trial court duly prepared 
and filed a statement within the time 
allowed, such statement will not be 
stricken. 


Tex.—George v. Dupignac, Civ.App., 
273 S.W. 934. 

85. Wash.—Holman v. Spencer, 35 
P.2d 65, 178 Wash. 611. 

86. Miss.—Geiselbreth v. Mississip¬ 
pi Power & Light Co., 147 So. 874, 
166 Miss. 749—Robinson v. Mc¬ 
knight, 97 So. 811, 133 Miss. 501. 

4 C.J. p 380 note 36. 

Statement must be incorrect in some 
material particular. 

Miss.—Phillips v. Canon, 92 So. 557, 
129 Miss. 656. 

Matters relating to other claims 
Tex.—Ferrell v. Ertel, Civ.App., 94 
S.W.2d 827. 

87. Wash.—Olympia Brewing Co. v. 
Northwest Brewing Co., 35 P.2d 
104, 178 Wash. 533. 

88. Tex.—Brillhart v. Beever, Civ. 
App., 198 S.W. 973. 

89. Miss.—Humphrey v. Crocow 
Hardware Co., 140 So. 690, 163 
Miss. 490. 

89.5 Wash.—Goodwin v, Gilling¬ 
ham, 117 P.2d 959, 10 Wash.2d 656. 

89.10 Wash.—Chaffee v. Chaffee, 145 
P.2d 244, 19 Wash.2d 607—Baka- 
mus v. Albert, 95 P.2d 767, 1 Wash. 
2d 241. 

89.15 Tex.—Gulf Production Co. v. 
Kishi, Civ.App., 105 S.W.2d 733. 

90. Tex.—Mcllroy v. Stone, Civ. 
App., 143 S.W. 944—Missouri, etc., 
R. Co. v. Maxwell, Civ.App., 130 S. 
W. 722. 

4 C.J. p 380 note 37. 

Statement of facts although, sub¬ 
ject to criticism as to form, would 
not be stricken, where statement was 
duly and regularly certified, and con¬ 
tained a clear and definite state¬ 
ment of that portion of the evidence 
on which the case turned. 

Wash.—Persson v. McKay Coal Co., 
92 P.2d 1108, 200 Wash. 75. 

91. Tex.—Halifax Fire Ins. .Go. of 
Halifax, Nova Scotia, Canada v. 
Columbian Nat. Fire Underwriters’" 
Agency of Cleveland, Ohio, Civ. 
App., 63 S.W.2d 750. ' 
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and even where a rule of court has not been fully 
complied with, a motion to strike may be denied on 
terms. 92 

Where a case or statement is unnecessary to a de¬ 
termination of the only questions presented for re¬ 
view, it may be stricken on motion, 93 as where 
there are no exceptions to rulings on evidence or to 
findings of fact, and the only question presented is 
as to the sufficiency of the facts found to support 
the judgment. 94 Mere failure to except to the find¬ 
ings is not sufficient ground for striking the state¬ 
ment, where other questions are properly presented 
for review, to the determination of which a case 
or statement is necessary, 95 as where errors relating 
to the manner of trial, 96 or the introduction of testi¬ 
mony, 97 are presented. In a case of a purely equita¬ 
ble cognizance, failure to except to findings of fact 
does not require the courts to strike the statement 
of facts. 98 

§ 971. Procedure 

Without unreasonable delay, a motion to strike a 
statement of facts on appeal should be made in the appel¬ 
late court setting forth ail of the grounds relied on. 

A motion to strike a case or statement of facts 
should be made in the appellate court, 99 or, where 
it has jurisdiction, in the trial court. 99 - 5 The mo¬ 
tion should be made without unreasonable delay, 1 
and all the grounds relied on should be presented at 
one time 2 and in the proper manner prescribed by 
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statute. 3 The alleged grounds may be controvert¬ 
ed, 4 and if not sustained the motion will be denied. 5 
It is unnecessary to pass on a motion to strike where 
the court disposes of the case on questions of law 
not dependent on the facts, 6 or if it is determined 
that the statement was correct. 7 

The fact that the names of certain appellants 
were omitted from the title of the case on motion 
to strike does not invalidate the order striking the 
statement of facts where their counsel appear and 
resist the motion; 8 and where a bill of evidence 
was not approved below, it could not be considered 
on appeal and no motion to strike is necessary after 
the fact is called to the attention of the receiving 
court in the briefs. 9 

A motion to set aside an order striking a state¬ 
ment on appeal must be promptly and seasonably 
presented. 10 Where the petition for a rehearing on 
the order striking the statement of facts has been 
denied, the order will not be reviewed on the hear¬ 
ing of the appeal. 11 

Striking or quashing in part. A case or state¬ 
ment of facts may be stricken or quashed only as 
to a part thereof without requiring the striking of 
the entire case or statement. 11 - 5 A motion to strike 
a portion of a case or statement will not be con¬ 
sidered when such motion is, on its face, too in¬ 
definite and uncertain. 11 - 10 


92. Tex.—Williams v. House, Civ. 
App., 45 S.W. 960. 

93. Wash.—James v. McMillan, 196 
P. 881, 115 Wash. 159. 

4 C.J. p 380 note 39. 

94. Wash.—Mullins Sawmill Co. v. 
Woolfolk, 204 P. 802, 119 Wash. 55, 
reheard 207 P. 689, 119 Wash. 55— 
James v. McMillan, 196 P. 881, 115 
Wash. 159. 

4 C.J. p 380 note 40. 

95. Wash.—Beauregard v. Automo¬ 
bile Ins. Co. of Hartford, Conn., 
226 P. 493, 130 Wash. 163—Meek¬ 
er v. Waddle, 145 P. 967, 83 Wash. 
628 

4 C.J. p 380 note 41. 

96. Wash.—Warehime v. Schweitz¬ 
er, 98 P. 747, 51 Wash. 299. 

97. Wash.—Berens v. Cox, 127 P. 
189, 70 Wash. 627—Warehime v. 
Schweitzer, 98 P. 747, 51 Wash. 
299—Smith v. Glenn, 82 P. 605, 40 
Wash. 262. 

4 C.J. p 380 note 43. 

98. Wash.—Moses Lake State Bank 
v. Bell, 223 P. 587, 128 Wash. 523. 

99. Wash.—Johnston v. Gerry, 76 P. 
258, 77 P. 503, 34 Wash. 524. 

4 C.J. p 380 note 44. 


99.5 N.C.—Hoke v. Atlantic Grey¬ 
hound Corp., 42 S.E.2d 407, 227 N. 
C. 374. 

1. Ky.—Springton Coal Co. v. Bowl¬ 
ing, 14 S.W.2d 1082, 228 Ky. 317. 
Miss.—Carroll v. Louisville & N. R. 

Co., 122 So. 469, 154 Miss. 188. 
Tex.—Richardson v. Liberty Inde¬ 
pendent School List., Civ.App., 22 

S.W.2d 475, reversed in part on 
other grounds, Com.App., 39 S.W. 
2d 823—Quijano v. Howard, Civ. 
App., 237 S.W. 319, error dismissed 
Com.App., 249 S.W. 188. 

4 C.J. p 380 note 45. 

ILate filing does not bar right to have 
statement stricken 
The right to have the statement 
of facts stricken is not lost because 
of the fact that the motion to strike 
was not filed within the thirty-day 
period as required, when the mat¬ 
ter presented is not a mere informal¬ 
ity. 

Tex.—Shaeffer v. Smyth, Civ.App., 22 
S.W.2d 1088, reversed on other 
grounds Com.App., 37 S.W.2d 1012. 
2- Tex.—Goggan v. Synnott, Civ. 

App., 134 S.W. 1184. 

4 C.J. p 380 note 46. 

3. Tex.—Rankin v. Nash-Texas Co., 
Civ.App., 58 S.W.2d 902. 

93 7 


4. Tex.—Bowie v. Lumbermen’s Re¬ 
ciprocal Ass’n, Civ.App., 288 S.W. 
279. 

4 C.J. p 380 note 47. 

5. N.D.—Wiles v. McIntosh Coun¬ 
ty, 88 N.W. 710, 10 N.D. 594. 

6. Tex.—Reeder v. Eidson, 120 S.W. 
949, 56 Tex.Civ.App. 269. 

7. D.C.—Merillat v. Hooker, 41 App. 
D.C. 364. 

8. Wash.—Milwaukee Land Co. v. 
Burk, 155 P. 577, 90 Wash. 552. 

9. Ky.—Rhoads v. Laswell's Adm'r, 
143 S.W.2d 175, 283 Ky. 655—Harp 
v. Prudential Ins. Co. of America, 
87 S.W.2d 595, 261 Ky. 295. 

10. Tex.—R. B. Godley Lumber Co. 
v. Coleman, Civ.App., 125 S.W. 630 
—Juergens v. Missouri, etc., R. Co„ 
42 S.W. 230, 16 Tex.Civ.App. 452. 

4 C.J. p 381 note 50. 

11. Wash.—Milwaukee Land Co. v. 
Burk, 155 P. 577, 90 Wash. 552. 

11.5 Tex.—Keys v. Alamo City- 
Baseball Co., Civ.App., 142 S.W.2d 
694. 

11.10 N.D.—Dietz v. Dietz, 65 N.W. 
2d 470. 
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§ 972. Effect of Striking 

After a case or statement on appeal has been stricken, 
no question will be considered on review of which the use 
of such case or statement is necessary. 

Where the case or statement is stricken, no ques¬ 
tion will be considered the review of which neces¬ 
sitates the use of such case or statement, 12 such as 
rulings on the sufficiency or admissibility of evi¬ 
dence, 13 or the giving or refusing of instructions, 14 
and the judgment will be affirmed 15 or the appeal 
dismissed, 16 unless error is disclosed by the record 


proper, 17 or a transcript is properly filed. 17 * 5 

By the order striking the statement of facts on 
appeal, the exhibits made a part thereof by statute 
and certificate of the trial judge are also stricken. 18 
Following the striking of the statement of facts, the 
only question before the appellate court is whether 
the findings support the verdict, judgment, or de¬ 
cree, 19 and the findings of the trial judge must be 
considered as the facts placed in evidence in the 
trial of the cause. 20 


12 . Tex.—Texas Employers’ Ins. 
Ass'n v. King, Civ.App., 52 S.W. 
3d 66S. 

Wash.—Wheeler v. S. Birch & Sons 
Const. Co, 17S P.2d 331, 27 Wash. 
2d 325—Rosencrans v. Purrier, 131 
P.2d 442, 15 Wash.2d 558—Rapp v. 
Ellis. 129 P.2d 545, 14 Wash.2d 659 
—Schultz v. Anderson, 71 P.2d 365, 
191 Wash. 326. 

13. Tex.—English v. Southwest 
Broadcasting Co., Civ.App., SI S.W. 
2d 296. 

Wash.—Falk v. Stienback, 190 P.2d 
747, 30 Wash.2d 62—Froom v. 

Froom, 151 P.2d 66, 21 Wash.2d 418 
—Xudd v. City of Seattle, 62 P.2d 
43, 1SS Wash. 273. 

4 C.J. p 3S1 note 51. 

Proper to consider admissibility 
On appeal in a will contest, al¬ 
though the statement of facts was 
stricken, where the court found 
against the will solely on the ground 
of undue influence, it was proper for 
the court of civil appeal to consider 
whether error was committed in ad¬ 
mitting testimony as to the state¬ 
ments of testatrix tending to show 
undue influence. 

Tex.—Magee v. Magee, Civ.App., 272 
S.W. 252. 

14. Tex.—McWilliams v. Ft. Stock- 
ton Irr. Land Co., Civ.App., 156 S. 
W. 556—Green v. Tate, Civ.App., 69 
S.W. 486. 

Supplemental statement 
Wash.—Falk v. Rose, 139 P,2d 634, 
IS Wash.2d 333. 

15. Ariz.—Michener v. Standard 
Accident Ins. Co., 47 P.2d 438, 46 
Ariz. 66—In re Boyer’s Estate, 205 
P. 320, 23 Ariz. 478. 

D.C.—Hines v. Hines, 43 App.D.C. 
280—Rozer v. May, 43 App.D.C. 
103. 

HI-—Becker v. Hooper, 172 N.E. 67, 
340 Ill. 98. 

Miss.—Mayflower Mills v. Breeland, 
149 So. 787, 168 Miss. 207. 

Nev.—Comstock Phoenix Mining Co. 

v. Lazzeri, 36 P.2d 360, 55 Nev. 421. 
Tex.—Gonzalez v. U. S. Fidelity & 
Guaranty Co., Civ.App., 267 S.W.2d 
587, affirmed 274 S.W.2d 537, 154 


Tex. 118—True People of America 
v. Smith, Civ.App., 105 S.W.2d 322 
—Home Ben. Ass’n v. Dickerson, 
Civ.App., 275 S.W. 162—Beckham 
v. Williford, Civ.App., 252 S.W. 229 
—Smith v. Boney, Civ.App., 245 
S.W. 479—Cook v. Trinity County 
Lumber Co., Civ.App., 202 S.W. 214 
—Cook v. Hardin, Civ.App., 174 S. 
W. 633. 

Wash.—Lind v. City of Seattle, 287 
P.2d 743, 47 Wash.2d 451—Paige 
v. Ius, 273 P.2d 492, 45 Wash.2d 
65—Martell v. City of Raymond, 
118 P.2d 950, 11 Wash. 2d 165— 
Jackson v. Maryland Cas. Co., 84 
P.2d 369, 196 Wash. 698—Kaplow 
v. McCrory, 27 P.2d 1107, 175 

Wash. 578—Davidson v. King, 174 
P. 434, 103 Wash. 379. 

4 C.J. p 381 note 53. 

Striking of statement does not ipso 
facto entitle appellee to an affirm¬ 
ance 

Tex.—Texas Portland Cement Co. v. 
Lumparoif, Civ.App., 204 S.W. 366. 

16. Idaho.—Ft. Misery Highway 
Dist. in Idaho County v. State 
Bank of Kamiah, 239 P. 277, 41 
Idaho 491. 

Wash.—In re Eichler’s Estate, 173 
P. 435, 102 Wash. 497. 

4 C.J. p 381 note 54. 

Dismissal not required 

The striking of a statement of 
facts for failure to file an abstract 
does not require the dismissal of an 
appeal. 

Wash.—Morsbach v. Thurston Coun¬ 
ty, 278 P. 686, 152 Wash. 562. 

No review of denial of motion to dis¬ 
miss 

Where a statement of facts has 
been stricken from the record, there 
can be no review of a denial of a 
motion to dismiss, since it would be 
impossible to conclude that the court 
ruled incorrectly. 

Ill.—Wm. Doerflinger Co. v. Sey¬ 
mour, 185 Ill.App. 325. 

17. Tex.—True People of America 
v. Smith, Civ.App., 105 S.W.2d 322 
—McWilliams v. Ft. Stockton Irr. j 
Land Co., Civ.App., 156 S.W. 556. 


Wash.—Ball v. O’Keefe, 77 P. 382, 35 
Wash. 699. 

Common-law record 
Where report of proceedings was 
stricken and evidence adduced on 
trial was not before the supreme 
court, appeal would be resolved on 
the common-law record. 

Ill.—Botwinski v. Drovers Trust & 
Sav. Bank, 90 N.E.2d 665, 339 Ill. 
App. 650. 

Statement sought to he incorporated 
in transcript 

Where purported statement of 
facts, sought to be incorporated in 
transcript by appellant, was stricken 
by trial court, only record proper 
was before supreme court for con¬ 
sideration on appeal. 

Ala.—Wetzel v. Hobbs, 31 So.2d 639, 
249 Ala. 434. 

Motion sua sponte 

In proper cases the supreme court 
will undertake sua sponte to review 
the record proper where appellants’ 
case on appeal is required to be 
stricken. 

N.C.—Hall v. Robinson, 44 S.E.2d 345, 
228 N.C. 44. 

17.5 Tex.—Darden v. Davies, Civ. 
App., 217 S.W.2d 892. 

18. Wash.—In re Eichler’s Estate, 
173 P. 435, 102 Wash. 497. 

19. Ky.—Nuckolls v. Illinois Cent. 
R. Co., 14 S.W.2d 157, 227 Ky. 836. 

Wash.—Kirby v. Woolbert, 291 P.2d 
666, 48 Wash.2d 141—Jordan v. Di 
Rae, 257 P.2d 773, 42 Wash.2d 934 
—Young v. Smith, 242 P.2d 177, 40 
Wash.2d 227—-James v. Berger, 222 
P.2d 855, 37 Wash.2d 261—Rapp v. 
Ellis, 129 P.2d 545, 14 Wash.2d 
659—McCrabbe v. Jones, 17 P.2d 
860, 171 Wash. 326—Seattle Nat. 
Bank v. Trefethen, 11 P.2d 244, 168 
Wash. 173—In re Bell’s Estate, 204 
P. 180, 118 Wash. 545—Evans v. 
Rublee, 183 P. 83, 108 Wash. 174. 
Supplemental statement 
Wash.—Schultz v. Anderson, 71 P. 
2d 365, 191 Wash. 326. 

20. Tex.—Sanders Nursery Co. v. J. 
C. Engelman, Inc., Civ.App., 66 S. 
W.2d 509. 
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F. CONTENTS, MAKING, AND SETTLEMENT OF CERTIFICATE OF EVIDENCE 


§ 973. Nature and Functions 

A certificate of evidence is a means used in equity 
cases, similar to the bill of exceptions at law, for the pur¬ 
pose of preserving for appeal the evidence and matters 
which would not otherwise be a part of the record. 

A certificate of the evidence is the method some¬ 
times used in equity cases to preserve and set forth 
the evidence and matters which are not a part of 
the record proper and would not otherwise become 
a part of the record. 21 It has been said that there 
is no distinction between a bill of exceptions and 
a certificate of the evidence, as both of them are 
designed to preserve and make a part of the rec¬ 
ord proceedings not otherwise of record. 23 How¬ 
ever, a certificate of the evidence is a part of the 
decree the same as a recital of the evidence there¬ 
in, 23 and a motion for the signing of a certificate of 
evidence is in effect a motion to amend the decree 
previously entered. 24 

Under statutory provisions to that effect, a re¬ 
porter’s detailed report of the trial when properly 
certified by the reporter and judge, and filed with 
the clerk, becomes a part of the record in the action 
and constitutes a complete bill of exceptions; 25 
but if not so authorized a transcript of the record 
certified by the clerk, appended to which is a cer¬ 


tificate of the judge that it contains all of the evi¬ 
dence heard or considered by the court, is not a 
valid certificate of evidence. 26 

Matters omitted from a bill of exceptions may be 
supplied at the instance of the adverse party by a 
supplemental certificate of evidence, under the pro¬ 
visions of some statutes authorizing such practice. 27 

§ 974. Necessity 

A certificate of the evidence is usually necessary in 
equity cases only where a consideration of the evidence 
is essential to a review of the question urged. 

The absence of a certificate of evidence is not 
necessarily a ground for dismissing the appeal, 28 or 
affirming the decree. 29 Such a certificate is not 
essential for the review of questions presented by 
the record proper, 30 or where the trial on appeal is 
de novo, 31 or the decree is based on a master’s re¬ 
port, 32 or the parties are entitled to a trial by jury 
and the decree is based on a verdict. 33 A certificate 
of evidence is usually essential, however, for a re¬ 
view of questions which turn on a consideration of 
the evidence. 34 If there is no certificate of evi¬ 
dence, the court on appeal is confined to a consid¬ 
eration of matters otherwise appearing in the rec¬ 
ord, 35 and if no errors are assigned on the com- 


21. Ill.— 1 Troyer v. Erdman, 150 N.E. 
657, 320 Ill. 140—Waggoner v. Sae- 
ther, 107 N.E. 859, 267 Ill. 32. 

See Baber v. Hurst, 205 Ill.App. 
39. 

4 C.J. p 381 note 60. 

22. Ill.—Tott v. Tott, 100 N.E. 902, 
257 Ill. 419, 421. 

On the other hand, it has been said: 
“There is a plain distinction be¬ 
tween certification of evidence in an 
equity case and bill of exceptions, 
though, so far as preservation of evi¬ 
dence is concerned, to the extent nec¬ 
essary they serve the same purpose.” 
Iowa.—Andrew v. Farmers* Trust & 
Savings Bank, 222 N.W. 553, 555, 
206 Iowa 1368. 

23. Ill.—Troyer v. Erdman, 150 N.E. 
657, 659, 320 Ill. 140. 

4 C.J. p 381 note 61. 

Devolution from early practice 
“Under the early practice, when 
suits in equity were heard upon dep¬ 
ositions, they were copied in the de¬ 
cree, but, after the statute author-1 
ized oral evidence in chancery cases, 
the practice of reciting in the decree 
the facts proved became common, and 
it was held that the evidence might 
be preserved in that way or by a cer¬ 
tificate of evidence or a master’s re¬ 
port. The evidence may be preserved 
by either method. In whatever form 


the evidence is preserved it is a part 
of the decree.” 

Ill.—Troyer v. Erdman, supra. 

24. Ill.—Railway Pass., etc.. Con¬ 
ductors’ Mut. Aid, etc., Assoc, v. 
Leonard, 46 N.E. 756, 166 Ill. 154. 

4 C.J. p 381 note 62. 

25. Iowa.—Andrew v. Farmers’ 
Trust & Savings Bank, 222 N.W. 
553, 558, 206 Iowa 1368—Roeper v. 
Danese, 221 N.W. 506, 206 Iowa 964. 

4 C. J. p 381 note 63. 

“The official report of a trial, when 
properly certified, is made by statute 
to serve as a bill of exceptions for 
purpose of review on errors assign¬ 
ed, and to serve as a certification of 
the evidence for the purpose of trial 
de novo on appeal in equity.” 

Iowa.—Andrew v. Farmers’ Trust & 
Savings Bank, 222 N.W. 553, 558, 
206 Iowa 1368. 

A report of the proceedings of the 
trial court is a substitution for the J 
bill of exceptions provided for in 
former practice act 
Ill.—Lambert v. Dabbs, 23 N.E.2d 
734, 302 Ill.App. 400. 

26. Ill.—McReynolds v. Brown, 121 
Ill.App. 261. 

4 C.J. p 384 note 94. 

27. Ga.—Maloy v. Maloy, 68 S.E. 80, 
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134 Ga. 432—McMillan v. Savannah 
Guano Co., 66 S.E. 943, 133 Ga. 760. 

28. Ill.—Ames v. Stockhoff, 73 Ill. 
App. 427—Perkins Electric Lamp 
Co. v. Hood, 44 Ill.App. 449. 

29. Ill.—Stanmeyer v. Rosenwald, 
121 Ill.App. 583. 

30. Ill.—Berger v. Neville, 117 Ill. 
App. 72. 

4 C.J. p 382 note 71. 

Necessity or propriety of including 
matters part of record proper in 
certificate of evidence see infra § 
975. 

31. Ill.—Brown v. Burley, 168 Ill. 
App. 114. 

32. Ill.—Pinkerton v. Pinkerton, 209 
Ill.App. 393. See Payne v. Stuebe, 
212 Ill.App. 593. 

33. Ill.—Berg v. Berg, 79 N.E. 13, 
223 Ill. 209. 

4 C.J. p 382 note 66. 

34. Ill.—McCreight v. Pinkerton, 258 
Ill.App. 477—Steinberg v. Fuher, 
228 Ill.App. 209. 

Rulings of the trial court on ques¬ 
tions of evidence cannot be reviewed 
without a certificate of evidence. 

Ill.—Anna Lumber, etc., Co. v. Orion 
Coal Co., 161 Ill.App. 224. 

35. Ill.—Perrine v. Reed, 155 Ill. 
App. 213. 
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mon-law record the decree should be affirmed. 36 

If a decree granting affirmative relief is not 
based on findings of fact in the decree, a jury ver¬ 
dict, or the report of a referee or master, the party 
in whose favor it is made must support it by pre¬ 
serving the facts found at the hearing by a certifi¬ 
cate of the evidence or other appropriate mode. 37 
If the decree is supported by findings, appellant 
must preserve the evidence by certificate, if the 
correctness of such findings is challenged, because 
otherwise the findings will be presumed to have 
been supported by the evidence. 38 A decree dis¬ 
missing a bill requires no evidence to support it and 
therefore need not be supported by a certificate of 
evidence, but on the contrary a certificate of evi¬ 
dence is required to overturn it. 39 

§ 975. Contents 

A certificate of the evidence may and must include or 
contain only matters which are not a part of the record 
proper. 

It is neither necessary nor proper for a certificate 
of the evidence to contain matters which are a part 
of thq record proper, 40 such as the pleadings, 41 all 
matters set out and admitted therein, 42 and the 
exhibits thereto; 43 all stipulations, 44 master's re¬ 


ports, 45 motions and orders, 46 and evidence in 
chancery cases regularly taken by deposition in ac¬ 
cordance with the ancient practice. 47 

On the other hand, matters which are not a part 
of the record must be contained in the certificate 
of the evidence or they will be taken as not having 
occurred. 48 Usually the certificate should contain 
the oral evidence and occurrences at the hearing, 49 
and affidavits which have been read in evidence; 50 
but immaterial matters which are not evidence and 
have not resulted in any ruling should not be in¬ 
cluded in the certificate. 51 

In setting forth the oral testimony it is not essen¬ 
tial that the certificate state the evidence in the 
words of the witnesses, but it is sufficient if the 
facts proved are stated. 52 For the purpose of rais¬ 
ing purely legal questions, it is sufficient if it ap¬ 
pears from the certificate that the evidence tended 
to support the issue. 53 

Showing that certificate contains all the evidence. 
Where the decree contains no findings, it is not 
necessary that it appear by the certificate or other¬ 
wise that the record contains all the evidence, in 
order to justify a reversal for insufficiency of evi¬ 
dence to support the decree. 54 However, where the 


36. Ill.—Finch v. Finch, 111 Ill.App. 
481. 

Iowa.—Cornell v. Cornell, 6 N.W. 534, 
54 Iowa 366. 

37. Ill.—Lister v. Glos, 86 N.E. ISO, 
236 Ill. 95. See Hilton v. Hilton, 
192 Ill-App. 28. 

4 C.J. p 381 note 65. 

Alternative methods 

Evidence “may be stated in the de¬ 
cree; in a hill of exceptions; in a 
certificate of the judge, or in a mas¬ 
ter’s report. We conceive it to be 
the duty of the circuit court to see 
that the testimony is incorporated in 
the record, in some one of these ways. 
This court will not presume that 
any other proof was made than what 
is thus stated in the record." 

Ill.—White v. Morrison, 11 Ill. 361, 
365. 

38. Ill.—McIntosh v. Saunders, 68 
I1L 128—Mauck v. Mauck, 54 Ill. 
281. 

4 C.J. p 382 note 67. 

39. Ill.—McCreight v. Pinkerton, 258 
Ill.App. 477. 

4 C.J. p 382 note 68. 

*0. Ill.—Waggoner v. Saether, 107 
N.E. 859, 267 Ill. 32. 

4 C.J. p 383 notes 74-81, 88. 

41. IlL—Waggoner v. Saether, su¬ 
pra. 

4 C.J. p 383 note 74. 

42. Ill.—Thorne v. Jung, 97 N.E. 
1073, 253 Ill. 584. 


43. Ill.—Dilworth v. Curts, 29 N.E. 
861, 139 Ill. 508—White v. Morri¬ 
son, 11 Ill. 361. 

4 C.J. p 383 note 76. 

44. IlL—Dilworth v. Curts, 29 N.E. 
861, 139 Ill. 503. 

45. IlL—Troyer v. Erdman, 150 N.E. 
657, 320 Ill. 140. See Barrows v. 
Connelly, 199 Ill.App. 448. 

4 C.J. p 381 note 60 [c], p 383 notes 
78, 88 [a]. 

46. IlL—Waggoner v. Saether, 107 
N.E. 859, 267 IlL 32. 

4 C.J. p 381 note 60 [d], p 383 note 
85. 

47. IlL—Jackson v. Sackett, 35 N.E. 
234, 146 IlL 646—Ryan v. Sanford, 
24 N.E. 428, 133 IlL 291—Moss v. 
McCall, 75 IlL 190—Bressler v. Mc- 
Cune, 56 Ill. 475. 

4 C.J. p 383 note 81. 

48. IlL—Yott v. Yott, 100 N.E. 902, 
257 IlL 419. 

49. IlL—Finlen v. Foster, 211 IlL 
App. 609. See Dell v. Brogren, 192 
Ill.App. 581—People v. Clark, 187 
Ill.App. 619—Hatterman v. Tieman, 
182 Ill.App. 24. 

Va.—Bristol Mick or Mack Stores v. 
City of Bristol, 21 S.E.2d 758, 180 
Va. 15. 

4 C.J. p 383 notes 82, 87, 88 [b]. 

Improper conduct and motives of 
counsel in defending the suit cannot 
be considered if not preserved in a 
certificate of evidence. 
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Ilk—Finlen v, Foster, 211 IlLApp. 
609. 

50. IlL—Lyons v. Lyons, 219 IlL 
App. 620. See Paxton v. Fabry, 200 
IlLApp. 104—Dell v. Brogren, 192 
IlLApp. 581. 

4 C.J. p 383 note 83. 

Affidavits in support of motions 
Although in chancery cases motions 
are part of the record, yet, when 
such motions require affidavits to 
sustain them, such evidence must be 
preserved by certificates of evidence 
and filed in the case, for in no other 
way can it become part of the record. 
HI-—Lyons v. Lyons, 219 IlLApp. 620. 

51. IlL—Reichert v. Sage, 136 N.E. 
457, 304 Ill. 185. 

Finlen v. Foster, 211 IlLApp. 609. 
See Barrows v. Connelly, 199 Ill. 
App. 448. 

Colloquies with chancellor, show¬ 
ing no admission of fact and not re¬ 
sulting in a ruling, should not be in¬ 
cluded in a certificate of evidence. 

Ill.—Reichert v. Sage, 136 N.E. 457, 
304 IlL 185. 

52. IlL—Walker ▼. Carey, 63 Ill. 
470. 

4 C.J. p 383 note 89. 

53. IlL—Brown v. Schintz, 66 N.E. 
172, 202 Ill. 509. 

4 C.J. p 383 note 90. 

54. Ill.—Ryan v. Sanford, 24 N.E. 
428, 133 Ill. 291. 

4 C.J. p 383 note 91* 
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findings are attacked for insufficiency of the evi¬ 
dence to support them, the certificate must purport 
to contain all the evidence, as otherwise it will be 
presumed that there was sufficient evidence to sus¬ 
tain the finding of the specific facts in the de¬ 
cree. 55 Likewise, a dismissal of a bill will be pre¬ 
sumed to have been justified by the evidence, where 
the certificate does not purport to contain all the 
evidence offered on the hearing; 56 and when the 
trial on appeal is de novo the certificate must pur¬ 
port to contain all the evidence offered at the trial. 57 

§ 976. Settlement, Authentication, and Fil¬ 
ing 

a. In general 

b. Time 

a. In General 

A certificate of evidence must ordinarily be settled, 
authenticated, and filed in accordance with the prevailing 
practice or governing statutes or rules of court. 

Usually, if there is no express provision other¬ 
wise, a certificate of evidence must be settled by the 
judge before whom the case was tried, 58 be au¬ 
thenticated by a certificate signed by him, 59 and be 
filed with the clerk within due time after it is set¬ 
tled and signed by the judge. 60 

In settling the contents of a certificate of evi¬ 
dence, the trial judge may act on his own recollec¬ 
tion aided by any available means for ascertaining 
the facts to be incorporated therein. 61 


APPEAL & ERROR §§ 975-976 

Where the form of certificate is not prescribed 
by law, any form which clearly identifies the evi¬ 
dence so that there can be no mistake as to what is 
intended, is sufficient. 62 A seal is not necessary, 63 
although a few intermediate appellate court cases 
seem to assume so. 64 

Although a statute entitles a party to a report of 
the evidence and a certification thereof on demand, 
a failure to make such demand does not waive the 
right to appeal and rely on the certificate where it 
is in fact made in accordance with the practice and 
custom of the court without demand. 65 

b. Time 

A certificate of evidence must be settled and filed 
within the time limited by statute or order of court. 

A certificate of evidence must be made, signed, 
and filed within the time limited by statute or order 
of court. 66 If a statute fixing a time limit is re¬ 
pealed by another act dealing with certification 
which fixes no time limit, the certificate may be 
settled at any time within reasonable limits. 67 Or¬ 
dinarily, however, in the absence of other provi¬ 
sion, or an order entered at the term fixing a later 
time, a certificate of evidence must be settled and 
signed at the term at which the decree was entered, 
for the court has no jurisdiction to do so at a later 
term. 68 If an order allowing an appeal is void be¬ 
cause made after expiration of the term, the court 
has no jurisdiction to sign and seal a certificate of 
evidence. 69 


55. Ill.—McKennan v. Mickelberry, 
89 N.E. 717, 242 Ill. 117. 

4 C. j. p 384 note 92. 

56. Ill.—Chicago First Nat. Bank v. 
Baker, 43 N.E. 1074, 161 Ill. 281. 
See Weingarden v. Weinberg, 203 
Ill.App. 228. 

4 C.J. p 384 note 93. 

57. Iowa.—Gil trap v. Watters, 41 N. 
W. 600, 77 Iowa 149. 

58. Ill.—Brinkman v. Bowles, 117 N. 
E. 303, 280 Ill. 27. 

Franklin County Bldg. Ass’n v. 
Smith, 260 Ill.App. 315—Dunaway 
v. Brush, 206 Ill.App. 179. See 
Day v. Zimmer, 195 Ill.App. 547. 

4 C.J. p 384 note 95. 

59. Ill.—Franklin County Bldg. 

Ass’n v. Smith, 260 Ill.App. 315. 

4 C.J. p 384 note 96. 

Signature by reporter is insuffi¬ 
cient. 

Ill.—Cory v. Cory, 249 Ill.App. 293. 

60. Ill.—Williams v. De Roo, 146 N. 
E. 470, 316 Ill. 23. 

Dunaway v. Brush, 206 Ill.App. 
179. 

4 C.J. p 385 note 2. 


61. Ill.—Cerny v. Glos, 103 N.E. 973, 
261 Ill. 331, 332. 

4 C.J. p 385 note 1. 

62. Iowa.—Burnett v. Loughridge, 54 
N.W. 238, 87 Iowa 324. 

4 C.J. p 384 note 99. 

63. Ill.—Grand Lodge A. O. U. W. 
v. Ehlman, 92 N.E. 962, 246 Ill. 555. 

64. Ill.—Kingsbury v. Andrews, 119 
Ill.App. 35. 

4 C.J. p 384 note 98. 

65. Iowa.—Andrew v. Farmers’ 
Trust & Savings Bank of Pocahon¬ 
tas, 222 N.W. 553, 206 Iowa 1368. 

66. Ill.—Dunaway v. Brush, 206 Ill. 
App. 179. See Baber v. Hurst, 205 
Ill.App. 39. 

Iowa.—Bear v. Sullivan, 170 N.W. 
778, 185 Iowa 1381. 

Va.—Bristol Mick or Mack Stores v. 
City of Bristol, 21 S.E.2d 758, 180 
Va 15. 

W.Va.—State v. Consumers* Gas & 
Oil Co., 45 S.E.2d 923, 130 W.Va 
755. 

4 C.J, p 385 notes 5, 6. 

Effect of failure 

(1) Writ of error which was grant- 
| ed on questions arising on the evi¬ 
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dence was discharged as improvident- 
ly awarded, where evidence was noi 
a part of record because of failure of 
plaintiff in error to secure the sign¬ 
ing of bills of exception or in lieu 
thereof a certificate of evidence with¬ 
in statutory time. 

W.Va.—State v. Consumers’ Gas & 
Oil Co., supra 

(2) Where purported certificate in 
lieu of a bill of exceptions was not 
timely signed by the trial judge, the 
evidence and instructions were no 
part of the record and would not be 
considered on writ of error. 

W.Va.—Davis v. Phillips, 83 S.E.2d 
699. 

Requirement held jurisdictional 
W.Va.—Crookshank v. Hall, 80 S.E. 
2d 330, 139 W.Va 355. 

67. Iowa—Andrew v. Farmers* 
Trust & Savings Bank of Pocahon¬ 
tas, 222 N.W. 553, 206 Iowa 1368. 

68. Ill.—Severy v. McDougall, 190 
Ill.App. 193. See Day v. Zimmer, 
195 Ill.App. 547. 

4 C.J. p 385 note 5. 

69. Ill.—Finch v. Finch, 111 IlLApp. 
481. 

4 C.J. p 385 note 7. 
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A certificate of evidence not settled, signed, or 
filed within the time required may be stricken on 
motion. 70 

Where the signing of a certificate to the reporter’s 
notes of the proceedings is regarded as a mere min¬ 
isterial act, it is held that the failure to sign with¬ 
in the time required should not prejudice appellant, 
and notwithstanding any delay the certificate should 
be signed as of the time when it ought to have been 
signed. 71 

Extension of time . The time for filing a certifi¬ 
cate of evidence may be extended by order of court, 
if done before the time limited has expired, 72 even 
at a subsequent term, and without notice to the ad¬ 
verse party, 73 or it may be extended after expiration 
of the time first fixed, provided the application for 
such further extension is made at the same term at 
which the original order was made. 74 

§ 977. - Amendment 

The trial court may amend a certificate of evidence 
in accordance with the rules applying to the amendment 
of Its records. 

There is no doubt of the power of the court to 
amend its certificate of evidence. 75 Usually, how¬ 
ever, this power exists and can be exercised only 


in accordance with the rules relating to the amend¬ 
ment of records generally, for when the certificate 
is signed and filed it becomes a part of the record 
and subject to the same rules. 76 

An amendment cannot be based merely on the 
judge’s recollection of what occurred. 77 There must 
be some memorandum, minute, or note of the judge, 
or something appearing on the records or files of 
the court to show the facts in respect of which the 
amendment is sought to be made. 78 

§ 978. Remedy for Refusal to Certify 

Mandamus is the only proper remedy for a refusal to 
certify a proposed certificate of the evidence. 

The refusal of the trial judge to certify a pro¬ 
posed certificate of evidence cannot be reviewed on 
writ of error. 79 The remedy is by mandamus to 
compel him to act. 80 Such writ is in aid of the 
appellate jurisdiction, and will not be granted on a 
nonappealable order. 81 Moreover, the trial judge 
cannot be compelled by mandamus to sign a par¬ 
ticular certificate of evidence as presented to him, 82 
since it is the judicial duty of the trial judge to 
determine the accuracy of the statement before 
signing it, and he cannot be compelled to sign a 
certificate which he does not believe to be correct. 83 


G. REPORT BY TRIAL JUDGE OF FACTS FOUND 


§ 979. In General 

Under statutes or rules of court providing for such 
procedure, matters which would not otherwise appear in 
the record may or must be brought therein by a written 
statement called a finding, report, or statement of the 
trial judge. 


In cases tried by the court without a jury the facts 
or grounds on which the decision is based may and 
must be brought into the record for consideration 
by the appellate court by a report or statement 
of the trial judge of the facts found, where there 
is a statute or rule of court prescribing such proce- 


70. Ill.—Chicago Title & Trust Co. 
v. Arnold, 268 Ill.App. 450—Frank¬ 
lin County Bldg. Ass'n v. Smith, 
260 Ill.App. 315. See Baber v. 
Hurst, 205 Ill.App. 39—Day v. Zim¬ 
mer, 195 Ill.App. 547. 

4 C.J. p 385 note 8. 

71. Iowa.—Andrew v. Farmers' 
Trust & Savings Bank of Pocahon¬ 
tas, 222 N.W. 553, 206 Iowa 1368. 

former statute 

It has been held that a belated sig¬ 
nature which purports to be made as 
of a certain seasonable date is inef¬ 
fectual as a certification under a 
former statute which provided that 
the certification of the evidence 
should be made within six months 
after decree. 

Iowa.—Bear v. Sullivan, 170 N.W. 778, 
185 Iowa 1381. 

72. T11.—Shults v. Shults, 82 N.E. 

312, 229 Ill. 420. ! 


| W.Va.—Davis v. Phillips, 83 S.E.2d 
699. 

4 C.J. p 385 note 9. 

Extension of time held properly 
denied where the certificate could be 
prepared only by relying on the 
memory of some person who heard 
the evidence. 

Ill.—Severy v. McDougall, 190 Ill. 
App. 193. 

Stay of execution held insufficient 
W.Va.—State v. Consumers’ Gas & 
Oil Co., 45 S.E.2d 923, 130 W.Va. 
755. 

73. Ill.—Fritz v. Lemp, 229 Ill.App. 
45. 

4 C.J. p 385 note 10. 

74. Ill.—Shults v. Shults, 82 N.E. 
312, 229 Ill. 420. 

75. Iowa.—Phoenix Fire Extinguish¬ 
er Co. v. T. M. Sinclair & Co., 151 
N.W. 462, 169 Iowa 564. 

4 C.J. p 385 note 13. 
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Amendment and correction of bills 
of exceptions and substitutes there¬ 
for generally see infra §§ 1114- 
1126. 

76. Ill.—Cerny v. Glos, 103 N.E. 973, 
261 Ill. 331. 

77. Ill.—Cerny v. Glos, supra. 

78. Ill.—Cerny v. Glos, supra, ap¬ 
plying Chicago, etc., R. Co. v. 
Walsh, 37 N.E. 1001, 150 Ill. 607. 

4 C.J. p 386 note 16. 

79. Ill.—Raab v. Raab, 150 IlLApp. 
554. 

4 C.J. p 386 note 18. 

80- Ill.—People v. Williams, 91 Ill. 
87. 

4 C.J. p 386 note 19. 

81. Ill.—In re Eichenbaum Plumbing 
Co., 77 IlLApp. 363. 

82. Ill.—People v. Williams, 91 Ill. 
87. 

83. Ill.—People v. Williams, supra. 
4 C.J. p 386 note 22. 
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dure. 84 The report is in the nature of an extension 
of the record, in the form of a statement in writing 
of that which was in the mind of the judge when 
his decision was made, which, when included in the 
record, puts the case in proper form for a hearing 
on the appeal. 85 Such a report is proper and neces¬ 
sary only where there are controverted issues of 
fact, and the decree is the result of decisions with 
respect to the truth or falsity of particular facts 
made by the trial judge which cannot be known 
until stated by him. 86 There should be no report of 
this kind where the nature of the hearing is such 
that no facts were found, as is the case with a hear¬ 
ing on a demurrer to the pleadings, 87 or where the 
trial judge heard the case solely on the report of a 
master, which did not set forth the evidence; 87 - 5 
and a statute authorizing a report of the material 
facts found does not permit or require a report of 
all the material evidence in the case. 88 

By reason of statutes or rules of court providing 
therefor, what is called a finding by the trial court 
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may be necessary and proper to bring into the 
record, not only the determination of the trial court 
as to the facts, but also matters which would not 
otherwise be considered by the appellate court. 89 
Thus, a statute or court rule requiring, in the case 
of alleged error in the charge to the jury, a finding 
stating as fully as may be necessary what is claimed 
to be the error, the facts claimed by each side to 
have been proved, the request to charge, and so 
much of the charge as may be necessary, and, in the 
case of alleged error in rulings on the evidence, a 
finding which states the question, the objection, the 
exception, and the answer, if any, must be complied 
with before alleged error in the respects mentioned 
will be reviewed. 90 

The so-called finding in such cases is not a deter¬ 
mination of the facts as such, but only a statement 
in narrative form of the evidence which the party 
offered, and his claims of proof, made to enable 
him to present to the appellate court the claimed 
errors in the charge and rulings of the trial court. 91 


84. Conn.—Korzon v. McCabe, 158 A. 
888, 114 Conn. 725—Ehrlichman v. 
Ackley, 151 A. 189, 111 Conn. 666- 
Appeal of Beach, 138 A. 905, 107 
Conn. 1, error dismissed Beach v. 
Beach, 49 S.Ct. 7, 278 U.S. 661, 73 
L.Ed. 568. 

Mass.—Montgomery v. Richards, 178 
N.E. 526, 275 Mass. 553. 

4 C.J. p 331, note 50 [b f c], 3 C.J. p 
993 note 78. 

Reserving, certifying, or reporting 
cases in general see supra §§ 389, 
390. 

Necessity of showing subordinate 
facts 

In a trial by the court, if subordi¬ 
nate facts from which a conclusion 
as to an ultimate fact is drawn are 
not stated in the findings of fact re¬ 
quired by statute to be filed, the ap¬ 
pellate court is not in a position to 
determine whether or not the subor¬ 
dinate facts support the conclusion 
reached. 

Conn.—Appeal of Beach, 138 A. 905, 
107 Conn. 1, error dismissed Beach 
v. Beach, 49 S.Ct. 7, 278 U.S. 661, 
73 L.Ed. 568. 

Purpose of requiring trial judge on 
seasonable request to report the ma¬ 
terial facts found by -him is to pro¬ 
vide a means by which a party, 
without expense of having all evi¬ 
dence reported, can obtain a state¬ 
ment of findings on which decision 
was based in order to test on appeal 
correctness in law of such decision. 
Mass.—Vergnani v. Vergnani, 75 N. 
E.2d 497, 321 Mass. 699. 

Probate const judge’s reports of 
material facts on request of any par¬ 
ty entitled to appeal therefrom are 


governed by same principles as apply 
in cases of such reports in equity. 
Mass.—Sidlow v. Sheridan, 38 N.E.2d 
665, 310 Mass. 395. 

Under statute, special finding is 
proper only on rendition of judgment 
and cannot be claimed in connection 
with an interlocutory ruling. 

Conn.—Olcott v. Pendleton, 22 A.2d 
633, 128 Conn. 292. 

85. Mass.—Sidlow v. Sheridan, 38 N. 

E.2d 665, 310 Mass. 395—Plumer v. 
Houghton & Dutton Co., 178 N.E. 
716, 277 Mass. 209—Montgomery v. 
Richards, 178 N.E. 526, 275 Mass. 
553—Boucher v. Hamilton Mfg. Co., 
156 N.E. 424, 427, 259 Mass. 259— 
Romanausky v. Skutulas, 154 N.E. 
856, 258 Mass. 190—Berman v. 

Coakley, 153 N.E. 463, 257 Mass. 159 
—City of Worcester v. Lakeside 
Mfg. Co., 54 N.E. 833, 174 Mass. 
299. 

86. Mass.—Savage v. McCauley, 19 
N.E.2d 695, 302 Mass. 457—Mont¬ 
gomery v. Richards, 176 N.E. 526, 
275 Mass. 553. 

87. Mass.—Montgomery v. Richards, 
supra. 

87-5 Mass.—Akasu v. Power, 91 N. 
E.2d 224, 325 Mass. 497. 

Where findings were based on re¬ 
port of master and order of refer¬ 
ence of case to master was irregular, 
but master, judge who entered de¬ 
crees appealed from, and parties had 
proceeded on assumption that evi¬ 
dence was reported, supreme judicial 
court, without intending to create a 
precedent, would deal with evidence 
on that basis. 

Mass.—Kelley v. Arnold, 96 N.E.2d 
150, 326 Mass. 611. 
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88. Mass.—Building Inspector of 
City of Salem v. Gauthier, 156 N.E. 
684, 259 Mass. 615. 

89. Conn.—Muchisky v. Korzen, 180 
A. 691, 120 Conn. 686—Rabinowiiz 
v. Marcus, 123 A. 21, 100 Conn. 86. 

4 C.J. p 655 note 5 [a]. 

90. Conn.—Brower v. Perkins, 68 A. 
2d 146, 135 Conn. 675—Aubrey v. 
City of Meriden, 185 A. 87, 121 
Conn. 361—Jackiewicz v. United 
Illuminating Co., 138 A. 147, 106 
Conn. 302—Carlson v. Robertson, 
124 A. 219, 100 Conn. 524—Rabmo- 
witz v. Marcus, 123 A. 21, 100 Conn. 
86—Wladvka v. City of Waterbury, 
119 A. 149, 98 Conn. 305. 

91. Conn.—Trani v. Anchor Hocking 
Glass Corp., 116 A.2d 167, 142 Conn. 
541—Delfino v. Warners Motor 
Exp., 114 A.2d 205, 142 Conn. 301— 
McWilliams v. American Fidelity 
Co., 102 A.2d 345, 140 Conn. 572— 
Orico v. Williams, 97 A.2d 556, 139 
Conn. 714—Cadwell v. Watson, 60 A. 
2d 168, 134 Conn. 640—Costello v. 
Costello, 59 A.2d 520, 134 Conn. 536 
—Miller v. Stamford Transit Co., 
32 A.2d 53, 130 Conn. 63—Krowka 
v. Colt Patent Fire Arm Mfg. Co., 
8 A.2d 5, 125 Conn. 705—Olderman 
v. Bridgeport-City Trust Co., 4 A. 
2d 646, 125 Conn. 177—Boardman v. 
Burlingame, 197 A. 761, 123 Conn. 
646—Voronelis v. White Line Bus 
Corp., 192 A. 265, 123 Conn. 25— 
Tuckel v. City of Hartford, 172 A. 
222, 118 Conn. 334—Baker v. Para- 
diso, 169 A. 272, 117 Conn. 539— 
Peterson v. Meehan, 163 A. 757, 116 
Conn. 150—Daly Bros. v. Spallone, 
158 A. 237, 114 Conn. 236—Welz v. 
Manzillo, 155 A. 841, 113 Conn. 674 
—Doyle v. Reeves, 152 A. 882, 112 
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No such finding is necessary where the appeal is 
from an order setting aside the verdict, and the stat¬ 
ute with reference thereto requires a transcript of 
all the evidence to be made a part of the record so 
that the appellate court can determine whether or 
not upon the whole evidence there was error in 
setting aside the verdict. 92 

Although a statute provides for the making of 
a report of the material facts found only on request 
of either party, findings of fact voluntarily filed by 
the judge will be given the effect of a report made 
on request; 93 and when the judge is requested to 


make findings, he may adopt findings previously 
made by him in a memorandum of findings and or¬ 
der for final decree. 93 - 5 In the absence of a proper 
and timely request or motion, however, a party may 
not complain of the failure to make findings where 
the statute or rule conditions the right to findings 
or a report of facts found on a proper request or 
motion; 94 and if it is so required the request or mo¬ 
tion must be accompanied by a proper draft of 
proposed findings. 95 The draft of findings should 
be substantially in a form which the trial court may 
adopt as its findings. 95 Under rules or statutes sim- 


Conn. 521—Carlson v. Robertson, 
124 A. 219, 100 Conn. 524—Mills v. 
Davis, 101 A. 657, 92 Conn. 154. 

A “finding” in a jury case is a 
statement of such facts as the re¬ 
spective parties not only offered evi¬ 
dence to prove, but also claimed to 
have proved. 

Conn.—Zamatha v. Harak, 58 A. 2d 
704, 134 Conn. 480. 

Not finding in strict sense 

“The finding in a case tried to the 
jury is not in the strict sense a 
‘finding’, since the jury determine 
the facts established by the evidence, 
and the finding as made by the court 
is a fair narrative of what each of 
the parties offered evidence and 
claimed to have proved, either by 
direct evidence or by legitimate in¬ 
ferences, of the occurrences of the 
trial of the rulings and claims of 
law made, and the instruction given 
by the court. ... In the case 
tried to the jury the finding as made 
does not establish the facts. It is 
merely a fair statement of the facts 
claimed to have been proven by each 
party, and ‘made with sufficient full¬ 
ness to present the questions sought 
to be raised by the appeal/ ” 

Conn.—Marks v. Dorkin, 133 A. 915, 
916, 104 Conn. 660. 

92. Conn.—State Bank & Trust Co. 
v. Connecticut General Life Ins. 
Co., 144 A. 782, 108 Conn. 680. 

93. Mass.—Katz v. Katz, 116 N.E.2d 

273, 330 Mass. 635—Hall v. Evans, 
96 N.E.2d 240, 326 Mass. 691— 
Golding v. 108 Longwood Ave., 91 
N.E.2d 342, 325 Mass. 465—Cross 
v. Cross, 85 NJE.2d 325, 324 Mass. 
186—Mann v. Parkway Motor 
Sales, 85 N.E.2d 210, 324 Mass. 151 
—Turner v. Morson, 57 N.E.2d 18, 
316 Mass. 678—Jose v. Lyman, 55 
N.E.2d 433, 316 Mass. 271, 154 A. 
L.R. 190—Druker v. Druker, 31 IT. 
E.2d 524, 308 Mass. 229—Goldston 
v. Randolph, 199 N.E. 896, 293 
Mass. 253, 103 A.L.R. 1117—Ro- 
manausky v. Skutulas, 154 N.E. 
856, 258 Mass. 190—Berman v. 

Coakley, 153 N.E. 463, 257 Mass. 
159.. 


Several reports 

Where trial judge in connection 
with decree dismissing bill made a 
voluntary report of the material 
facts found by him and later, on mo¬ 
tion of plaintiff and still later with 
consent of parties, respectively made 
two reports of additional material 
facts, the three reports would be 
treated by the supreme judicial 
court as a report under the statute. 
Mass.—Uccello v. Gold’n Foods, 90 
N.E.2d 530, 325 Mass. 319. 

93.5 Mass.—Di Burro v. Bonasia, 71 
N.E.2d 401, 321 Mass. 12—Acacia 
Mut. Life Ins. Co. v. Feinberg, 61 
N.E.2d 122, 3±8 Mass. 246. 

94. Conn.—Lesser v. Lesser, 58 A.2d 
512, 134 Conn. 418—Peerless Soda 
Fountain Service Co. v. Savin, 166 
A. 386, 117 Conn. 1—Higgins v. 
Hartford County Bar, 149 A. 415, 
111 Conn. 47—Marks v. Dorkin, 133 
A. 915, 104 Conn. 660—Rybczyk v. 
Garlick, 131 A. 738, 103 Conn. 754. J 
Mass.—White v. Standard Accident 
Ins. Co., 19 N.E.2d 702, 302 Mass. 
474—Dondis v. Lash, 186 N.E. 549, 
283 Mass. 353—Wilson v. Checker 
Taxi Co., 161 N.E. 803, 263 Mass. 
425—Building Inspector of City of 
Salem v. Gauthier, 156 N.E. 684, 
259 Mass. 615. 

N.H.—Snierson v. Raab, 128 A. 8, 81 
N.H. 403. 

Extension of time 

Where court in terms grants an 
extension merely to file draft find¬ 
ing for purpose of appeal, it implied¬ 
ly grants permission to file request 
for finding to which the draft find¬ 
ing is to be annexed. 

Conn.—Lesser v. Lesser, 58 A.2d 512, 
134 Conn. 418. 

Bequest held proper and sufficient 

Conn.—Higgins v. Hartford County 
Bar, 145 A. 20, 109 Conn. 690. 
Mass.—Romanausky v. Skutulas, 154 
N.E. 856, 258 Mass. 190. 

Bequest held timely under appli¬ 
cable statutes and court rules. 

Conn.—Peerless Soda Fountain Serv¬ 
ice Co. v. Savin, 166 A. 386, 117 
Conn. 1. 


Bequest held insufficient 

Conn.—Rybczyk v. Garlick, 131 A. 
738, 103 Conn. 754. 

95. Conn.—Genuario v. Finkler, 72 
A.2d 57, 136 Conn. 500—Holczer v. 
Independent Brass City Lodge, 133 
A. 666, 104 Conn. 539—Rybczyk v. 
Garlick, 131 A. 738, 103 Conn. 754 
—Carlson v. Robertson, 124 A. 219, 
100 Conn. 524—Antonio Pepe Co. 
v. Apuzzo, 120 A. 681, 98 Conn. 807. 

Extension of time 

Incorrect statements in plaintiff's 
motions for extension of time to file 
a draft finding that transcript of 
evidence had been ordered from ste¬ 
nographer on or before date of first 
of such motions, whereas no tran¬ 
script was ordered until day before 
date of second motion, justified re¬ 
fusals of extension, so as to re¬ 
quire supreme court of errors to 
deny plaintiff’s motion, made on ap¬ 
peal from judgment on jury's verdict 
for defendants, to require trial court 
to make a finding and certify evi¬ 
dence. 

Conn.—Corriveau v. Cook, 50 A.2d 
83, 133 Conn. 273. 

Defendant’s motions to deny or 
strike from files plaintiff’s motion 
to extend time for filing draft find¬ 
ing were unnecessary, since any rea¬ 
sons why plaintiff’s motion was im¬ 
proper or should not be granted could 
have been advanced orally on hear¬ 
ing or in writing with copy to plain¬ 
tiff’s counsel. 

Conn.—Corriveau v. Cook, supra. 

96. Conn.—Rybczyk v. Garlick, 131 
A. 738, 103 Conn. 754—Carlson v. 
Robertson, 124 A. 219, 100 Conn. 
524. 

Acceptance of defective draft 

Ordinarily, trial court need not 
make a finding where the request and 
draft finding are materially defec¬ 
tive, but court may accept the re¬ 
quest and draft finding as sufficient. 
Conn.—Dibble v. Wolff, 65 A.2d 479, 
135 Conn. 428. 1 
Correction of draft 
Where defendant in draft finding 
failed to, state Jiis» claims, of law 
made in trial court with court’s rul¬ 
ing thereon as required by rules, 
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ilar to those above mentioned with reference to the 
charge or rulings on the evidence, a draft finding 
must state what evidence both parties offered to 
prove, and claimed to have proved, and not attempt 
to set forth the character, weight, effect, insuffi¬ 
ciency or absence of testimony. 97 

If the trial court has refused to make findings 
or a report of facts found, after a proper and suffi¬ 
cient request has been made and submitted, appellant 
may seek relief in the appellate court in accordance 
with the rules or statutes on the subject. 98 


§ 980. Requisites and Sufficiency 

A finding op report of the material facts found must 
usually be in the form, and contain all matters, required 
by statute or rule of court. 

Although the appellate court will sometimes con¬ 
sider the essential issues to determine whether in¬ 
justice has been done even though the finding is 
defective, 98 - 50 to be sufficient, a finding or report of 
facts found must ordinarily comply with the re¬ 
quirements of statute or rule of court as to form 
and contents. 99 Thus it has been held that the re¬ 
port of facts found must contain every fact neces¬ 
sary to support the decree, 99 * 5 and, in the absence of 


court might properly- have called 
counsel’s attention to the omission 
and afforded opportunity to remedy 
it. 

Conn.—Dibble v. Wolff, supra—Sa- 
poriti v. Austin A. Chambers Co., 
58 A.2d 387, 134 Conn. 476. 
Counter findings 

Rule, requiring that counter find¬ 
ings contain only such relevant facts 
as are not in the draft finding or 
such fact conclusions, claims of law, 
and rulings on evidence which arose 
in the trial and are claimed to be 
incorrectly stated in the draft find¬ 
ing, is to prevent unnecessary repe¬ 
tition in draft and counter findings. 
Conn.—Wilson v. M. & M. Transp. 
Co., 3 A.2d 309, 125 Conn. 36. 
Where defendant’s statement of 
claims of law, as contained in the 
finding, did not comply with rules, 
reviewing court was not bound to 
consider such claims and would ex¬ 
amine them only as far as necessary 
to see that there had been no sub¬ 
stantial denial of justice. 

Conn.—Bisordi v. A. Barbaresi & 
Son, 44 A.2d 381, 132 Conn. 356. 

97. Conn.—Carlson v. Robertson, 
124 A. 219, 100 Conn. 524. 

98. Conn.—Higgins v. Hartford 
County Bar, 145 A. 20, 109 Conn. 
690—Rybczyk v. Garlick, 131 A. 
738, 103 Conn. 754—Balestiere v. 
Cersosimo, 130 A. 238, 102 Conn. 
702—Giordano v. Janetto, 112 A. 
263, 95 Conn. 690. 

Mass.—Vengrow v. Grimes, 174 NJ3. 

505, 274 Mass. 278. 

Duty of appellate court 

“When a petition is filed to estab¬ 
lish a report disallowed by £he trial 
judge, the duty of the appellate di¬ 
vision is somewhat similar to that 
of the full court respecting petitions 
to establish the truth of exceptions/' 
Mass.—Vengrow v. Grimes, supra. 
Application or motion to compel find¬ 
ing 

(1) An application to require the 
trial court to make a finding of facts 
is the proper procedure for failure 
or refusal to make findings and such 
application is not demurrable on the 

4A C.J.S.—60 


ground that the order is interlocu¬ 
tory. 

Conn.—Balestiere v. Cersosimo, 130 

A. 238, 102 Conn. 702. 

(2) Where the rules or statutes 
prescribe no time for the service of 
an application to compel a finding, it 
is sufficient if the service be made 
within the time provided for filing 
pleas in abatement in the appellate 
court. 

Conn.—Giordano v. Janetto, 112 A. 

263, 95 Conn. 690. 

(3) The failure to find cannot be 
assigned as error in the main ap¬ 
peal. 

Conn.—Tower v. Camp, 130 A. 86, 88, 

103 Conn. 41. 

(4) “Had the finding been made it 
would have become part of the rec¬ 
ord and ordinarily the subject of 
review, but, never having been made, 
its absence does not so diminish the 
record as to make it defective on 
appeal, nor can the want of action 
of the court upon defendants' mo¬ 
tion constitute an error affecting the 
judgment rendered by the court, and 
reviewable as an error upon the 
appeal record. Had the motion been 
granted, the finding would, if prop¬ 
erly made, have contained only the 
ultimate and not subordinate facts; 
and to get the latter upon record the 
ordinary appeal finding would have 
been necessary. The defendants had 
a right to this finding, and could 
have enforced its making by proper 
procedure, but not by error assigned 
in the present appeal.” 

Conn.—Tower v. Camp, supra. 

98.50 KTo opportunity to remedy de¬ 
fect 

Where trial court made a finding 
based on draft finding filed by plain¬ 
tiff, which was defective in that it 
did. not contain any statement of the 
claims of law made to trial court, 
without giving the plaintiff an op¬ 
portunity to remedy the defect, su¬ 
preme court of errors would con¬ 
sider the essential issues involved 
in order, to determine whether in¬ 
justice had been done to plaintiff. 
Conn.—O’Keefe v. Bassett, 46 A.2d 

847, 132 Conn. 659. 
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99. Conn.—Nachamchik v. Lip- 

schitz, 116 A. 189, 97 Conn. 222. 
Mass.—Building Inspector of City of 
Salem v. Gauthier, 156 N.E. 684, 
259 Mass. 615. 

Agreed or undisputed facts which 
appear through statements of coun¬ 
sel should be included by the judge 
in his report of material facts. 

Mass.—Sullivan v. Sullivan, 67 N.E. 
2d 756, 320 Mass. 114—Dwyer v. 
Dwyer, 131 N.B. 328, 239 Mass. 188. 
Memorandum of decision should 
not ordinarily be made a part of the 
finding. 

Conn.—Hooker v. Alexander, 29 A. 
2d 308, 129 Conn. 433. 

In absence of statement of 
of law made to trial court, the rec¬ 
ord on appeal presents nothing which 
requires consideration. 

Conn.—O’Keefe v. Bassett, 46 A.2d 
847, 132 Conn. 659. 

Particular statements held ingn-m_ 
cient 

Conn.—Dime Sav. Bank of Hartford 
v. Bragaw, 4 A.2d 924, 125 Conn. 
281. 

Mass.—Cowan v. Mitchell, 19 N.E.2d 
691, 302 Mass. 417. 

Separate paragraph should be used 
for each ruling. 

Conn.—Saporiti v. Austin A. Cham¬ 
bers Co., 58 A.2d 387, 134 Conn. 
476—Delmore v. Polinsky, 42 A. 
2d 349, 132 Conn. 28—Hollister v. 
Cox, 41 A.2d 93, 131 Conn. 523, 156 
A.L.R. 1412—Peyton v. Werhane, 
11 A.2d 800, 126 Conn. 382. 

TTse of transcript of another case 
In insured’s action on automobile 
liability policies to recover the 
amount of judgments rendered 
against him, where transcript of evi¬ 
dence in the principal case was of¬ 
fered solely on the question of cred¬ 
ibility, use of such transcript in 
making up finding was improper. 
Conn.—Manthey v. American Auto¬ 
mobile Ins. Co., 18 A.2d 397, 127 
Conn. 516. 

99.5 Mass.—Cohen v. Santoianni, 
112 N.E.2d 267, 330 Mass. 187— 
Johnson v. Favazza, 91 N.E.2d 780, 
325 Mass. 627—Canlli Const. Co. v. 



4A C.J.S, 


§ 980 APPEAL & ERROR 

a report of the evidence, will be regarded as re¬ 
porting all the material facts on which the decision 
is founded, 99 * 10 so that no fact not found may be 
implied. 99 * 15 

Either in a court or jury case the trial judge is 
rarely justified in failing to find facts which have 
been proved and which a party asks to have in¬ 
corporated in the finding merely because it deems 
them immaterial. 1 If, however, a finding of the 
court contains a sufficient statement of a fact it is 
immaterial that it is not in the identical language of 
the request, although the latter is sustained by the 
evidence. 2 

While a finding under statutes and court rules 
making a finding or narrative statement by the court 
the method of showing proceedings or matters not 
of record to the appellate court need not be complete 
in every detail, it should be sufficiently so that the 
claimed errors in the charge and rulings may be 
fully presented. 3 Each ruling, statement, instruc¬ 


tion, and occurrence not in the record, and so much 
of the evidence as is necessary to present the error 
on which appellant relies, together with proper ob¬ 
jections and exceptions, must be set forth in the 
findings. 4 Where the purpose of the finding is to 
test the correctness of the charge, the court need 
not include in the finding claims which were not 
made or presented at the trial. 5 Also, the court 
need not include in the finding matters which are not 
covered by the request. 6 

Under a rule or statute providing that when er¬ 
ror is claimed in rulings on the evidence there shall 
be a finding which states in each instance the ques¬ 
tion, the objection, the exception, and the answer, 
if any, a stenographer’s transcript of the evidence 
cannot be regarded as the equivalent of such a 
finding although it contains the questions and rul¬ 
ings thereon. 7 If error in the admission of evidence 
is claimed, the finding must show the question, the 
answer, the objection or exception, and the sur¬ 
rounding circumstances showing its inadmissibility. 8 


John Basile & Co., 59 N.E.2d 706, 
317 Mass. 726. 

Duty of trial judge 

(1) Trial judge requested to make 
a report of material facts should 
endeavor to expose clearly to su¬ 
preme judicial court the foundation 
of fact on which he relied in en¬ 
tering decree appealed from. 

Mass.—Vergnani v. Vergnani, 75 N. 

E.2d 497, 321 Mass. 699. 

(2) In equity suit where appellant 
requested a report of material facts 
found, trial judge’s only duty was to 
make a correct decision on pleadings 
and specific facts found. 

Mass.—Macklin v. Macklin, 53 N.E. 
2d 86, 315 Mass. 451. 

Where affirmative relief is granted 
and legality of decision depends on 
whether it is supported by findings 
of material fact, losing party will be 
entitled to clear statement of mate¬ 
rial facts on which decision rests. 
Mass.—Adams v. Adams, 118 N.E.2d 
759, 331 Mass. 354. 

99.10 Mass.—Tenczar v. Ten czar, 
123 N.E.2d 359, 332 Mass. 105— 
Golding v. 108 Longwood Ave., 91 
N.E.2d 342, 325 Mass. 465—Sker- 
rett v. Hartnett, 78 N.E.2d 10, 322 
Mass. 452—Jays, Inc. v. Jay Orig¬ 
inals, Inc., 75 N.E.2d 514, 321 Mass. 
737, 322 Mass. 21. 

Questions presented for review as to 
findings see infra § 1187 et seq. 

99.15 Mass.—Tenczar v. Tenczar, 
123 N.E.2d 359, 332 Mass. 105— 
Cohen v. Santoianni, 112 N.E.2d 
267, 330 Mass. 187—Johnson v. Fa- 
vazza, 91 N.E.2d 780, 325 Mass. 
627—Jays Inc. v. Jay Originals 
Inc., 75 N.E.2d 514, 321 Mass. 737, 


322 Mass. 21—Briggs v. Briggs, 65 
N.E.2d 9, 319 Mass. 149—Carilli 
Const. Co. v. John Basile & Co., 59 
N.E.2d 706, 317 Mass. 726—Sid- 

low v. Sheridan, 38 N.E.2d 665, 310 
Mass. 395. 

1. Conn.—Tuckel v. City of Hart¬ 
ford, 172 A. 222, 118 Conn. 334. 

2. Conn.—A. TV. Carlson, Inc., v. 
Judd, 48 A.2d 269, 133 Conn. 74— 
Mad River Co. v. Pracney, 123 A. 
918, 100 Conn. 466. 

Mass.—Fields v. Paraskis, 63 N.E. 2d 
906, 318 Mass. 726. 

Specific facts 

In equity, a party entitled to ap¬ 
peal from a decree may require the 
judge to report the material facts 
found by him, but he has no right 
to catechize judge as to specific 
facts. 

Mass.—City of Boston v. Dolan, 10 
N.E.2d 275, 298 Mass. 346. 

3. Conn.—Muchisky v. Korzen, 180 
A. 691, 120 Conn. 686—Tuckel v. 
City of Hartford, 172 A. 222, 118 
Conn. 334—Gest v. Gest, 167 A. 
909, 117 Conn. 289. 

4. Conn.—Annunziato v. Gu-Ta, Inc., 
179 A. 651, 120 Conn. 114—Jackie- 
wicz v. United Illuminating Co., 
138 A. 147, 106 Conn. 302—Coleman 
v. Bent, 124 A. 224, 100 Conn. 527 
—Carlson v. Robertson, 124 A. 219, 
100 Conn. 524—Phillips v. Win¬ 
chester, 122 A. 792, 100 Conn. 12— 
Antonio Pepe Co. v. Apuzzo, 120 
A. 681, 98 Conn. 807. 

Misconduct of counsel must be 

shown in the findings in order to be 
presented for consideration of the 
appellate court. 


Conn.—Woodward v. City of Water- 
bury, 155 A. 825, 113 Conn. 457. 
Request for instructions 

When the error alleged is a refus¬ 
al to grant instructions, the request 
for instructions must be set out as 
well as the ruling thereon. 

Conn.—Donnelly Brick Co. v. City of 
New Britain, 137 A. 745, 106 Conn. 
167. 

5. Conn.—Fitzgerald v. Savin, 174 A. 
177, 119 Conn. 63. 

Claim not raised by request to charge 
or otherwise 

In a jury case arising out of the 
collision of an automobile with a pe¬ 
destrian at an intersection, the fail¬ 
ure of the trial court to add to the 
findings statements showing that de¬ 
fendants claimed before the jury that 
defendant driver was confronted by 
an emergency immediately prior to 
the accident would not be considered, 
where such claim was not made to 
the trial court by a request to charge 
or otherwise. 

Conn.—Fitzgerald v. Savin, supra. 

6. Conn.—Petrillo v. Kolbay, 165 A. 
346, 116 Conn. 389. 

7. Conn.—Rabinowitz v. Marcus, 123 
A. 21, 100 Conn. 86. 

8. Conn.—Krentzman v. Connecticut 
Co., 70 A.2d 133, 136 Conn. 239— 
Rogoff v. Southern New England 
Contractors Supply Co., 31 A. 2d 29, 
129 Conn. 687—Lickteig v. Buck- 
holz, 28 A.2d 871, 129 Conn. 399 
—Santangelo v. Middlesex Thea¬ 
tre, 7 A. 2d 430, 125 Conn. 572— 
Calkins v. Liggett Drug Co., 197 
A 693, 124 Conn. 14—Morache v. 
Greenberg, 165 A. 684, 116 Conn. 
549—Baniulis v. Sundik, 152 A. 578, 
112 Conn. 436. 
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When error is assigned in the exclusion of testi¬ 
mony, the finding must show what the evidence was, 
that it was offered, ruled out, and proper objection 
made. 9 

A finding which is merely a statement of matters 
not appearing in the record may give the evidence 
offered by a party in narrative form, 10 except where 
the questions and answers of the witnesses are 
necessary, in which case the relevant portion of 
the transcript of the reporter’s notes may be in¬ 
corporated, unless the transcript is not certified or 
otherwise fails to meet the requirements of a stat¬ 
ute or rule of court. 11 Usually under rules or stat¬ 
utes contemplating that the finding will be a suffi¬ 
cient showing of the matter, if no correction is 
sought in the finding, all or a part of the evidence 
should not be certified to the appellate court with 
the finding. 12 

In so far as a finding or report is a statement of 
the facts as determined by the trial court it is not 
necessary or proper for it to state the evidence. 13 

A stenographer’s report of an oral statement of 
the judge as to the reasons for his decision does not 
constitute a statement of facts found. 14 

§ 981. Correction 

Correction of defective or insufficient findings can be 


APPEAL & ERROR §§ 980-981 

obtained only in accordance with the rules or statutes re¬ 
lating thereto, and on proper grounds or reasons. 

As will be noted infra § 1656, findings by the 
trial court, which amount to a determination of the 
material facts in the case, are, when supported by 
the evidence, conclusive on the appellate court and 
not subject to correction by it. This rule is, how¬ 
ever, inapplicable to findings which are but a mere 
recital or narrative statement of the proceedings, or 
what occurred at the trial, and such findings may 
be corrected or added to by the appellate court by 
virtue of its jurisdiction or power to obtain a cor¬ 
rect recital in its process, without in any way im¬ 
pairing the jurisdiction of the trial court to find the 
facts. 15 Also, if the findings of facts by the court 
do not sufficiently specify the subordinate facts it 
is appellant’s duty, under statutes so providing, by 
draft finding and motion to correct to have all sub¬ 
ordinate facts incorporated in the finding if he 
wishes them considered by the appellate court. 16 
However, where a report of the facts found in an 
equity case is but an extension of the record in the 
form of a statement of facts in the mind of the 
judge when he made his decision, and there is no 
provision for correction, a change or correction of 
the report cannot be compelled, 17 and suggested 


9. Conn.—Sager v. Schmidt, 120 A 
504, 98 Conn. 736. 

10. Conn.—Tuckel v. City of Hart¬ 
ford, 172 A. 222, 118 Conn. 334. 

11. Conn.—Petrillo v. Kolbay, 165 
A. 346, 116 Conn. 389. 

12. Conn.—Chiarelli v. Pentino, 124 
A. 806, 100 Conn. 686—Sauczcuk v. 
Frankoski, 124 A. 719, 100 Conn. 
700—Rice v. Foley, 119 A 353, 98 
Conn. 372. 

Mode of incorporating evidence 

Where assignments of error re¬ 
quire for their consideration tran¬ 
script of some portion of evidence, 
evidence should be stated in finding 
or take form of exhibit referred to 
in, and made part of, finding. 

Conn.—Aubrey v. City of Meriden, 
185 A. 87, 121 Conn. 361. 

13. Conn.—J. Ht. Carpenter Co. v. 
Richardson, 172 A 226, 118 Conn. 
322—Edward Balf Co. v. Hartford 
Electric Light Co., 138 A. 122, 106 
Conn. 315—Howd v. MacGregor, 
128 A 518, 102 Conn. 331. 

Mass.—Skerrett v. Hartnett, 78 N.E. 

2d 10, 322 Mass. 452. 

Statements as to what evidence 
showed 

On appeal and report from pro¬ 
bate court, the statements of the 
judge as to what evidence tended to 
show will be interpreted to mean 


that the judge so found, the recitals 
of evidence having no place in a re¬ 
port of material facts. 

Mass.—Jose v. Lyman, 55 N.E. 2d 433, 
316 Mass. 271, 154 A.L.R. 190. 

14. Mass.—291 Washington St., Inc. 
v. School St. Liquors, Inc., 117 N. 
E.2d 809, 331 Mass. 150—Hayes v. 
Penn Mut. Life Ins. Co., Ill N.E. 
168, 222 Mass. 382. 

15. Conn.—Blakeslee v. Board of 
Water Com’rs of City of Hartford, 
183 A 887, 121 Conn. 163—Dexter 
Yarn Co. v. American Fabrics Co., 
129 A 527, 102 Conn. 529. 

16. Conn.—Rischall v. Bauchmann, 
46 A2d 898, 132 Conn. 637, 165 A 
L.R. 559—Appeal of Beach, 138 A 
905, 107 Conn. 1, error dismissed 
Beach v. Beach, 49 S.Ct. 7, 278 U. 
S. 661, 73 L.Ed. 568—Edward Balf 
Co. v. Hartford Electric Light Co., 
138 A 122, 106 Conn. 315. 

Failure excused 

Where trial court, without parties 
agreeing, improperly admitted de¬ 
fendant’s evidence subject to rejec¬ 
tion later if it became convinced that 
ruling was erroneous, and thereafter 
it reversed its ruling and rejected 
the evidence, defendant would be 
given another opportunity to offer 
evidence in trial court, notwithstand¬ 
ing defendant's failure to see to it 
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that ruling was properly presented 
for review. 

Conn.—Rischall v. Bauchmann, 46 
A.2d 898, 132 Conn. 637, 165 A.L. 
R. 559. 

17. Mass.—Adams v. Adams, 118 N. 
E.2d 759, 331 Mass. 354—Vergnani 
v. Vergnani, 75 N.E.2d 497, 321 
Mass. 699—Fields v. Paraskis, 63 
N.E.2d 906, 318 Mass. 726—Davis 
v. Newburyport Five Cents Sav. 
Bank, 41 N.E.2d 188, 311 Mass. 377 
—Plumer v. Houghton & Dutton 
Co., 178 N.E. 716, 277 Mass. 209. 

Proper procedure described 

(1) Where respondent appealed 
from decree of probate judge and at 
his request probate judge filed a re¬ 
port of findings of material facts, 
and judge's report did not comply 
with requirements of statute, in that 
it consisted for the most part of a 
recital of testimony of certain wit¬ 
nesses, concerning which in import¬ 
ant aspects no findings were made by 
judge, respondent could have moved 
appropriately in court below that 
judge strike from report recitals of 
testimony and for a further finding 
of facts. 

Mass.—Sidlow v. Sheridan, 38 N.E. 
2d 665, 310 Mass. 395. 

(2) Party cannot on appeal attack 
the sufficiency of a statement of ma¬ 
terial facts filed by the trial judge 
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changes will not be considered by the appellate 
court. 18 

Correction of a defective or insufficient finding 


can ordinarily be obtained only to the extent au¬ 
thorized, and by pursuing the remedies or procedure 
prescribed, by statute or rule of court, 19 and by 


but must ask the judge to amend or 
amplify it or resort to remedy by 
bill of exceptions. 

Mass.—Sullivan v. Sullivan, 67 N.E. 
2d 756, 320 Hass. 114. 

(3) Appellant may protect himself 
against inadequate report by season¬ 
ably requiring the evidence itself to 
be reported. 

Mass.—Vergnani v. Vergnani, 75 N. 
E.2d 497, 321 Mass. 699. 

1& Mass.—Colby v. Callahan, 42 K 
E.2d 801, 311 Mass. 727—Merrill v. 
Everett, 199 N.E. 735, 293 Mass. 
327—Plumer v. Houghton & Dut¬ 
ton Co., 178 N.E. 716, 277 Mass. 
209. 

19. Conn.—Fitzgerald v. Savin, 174 
A. 177, 119 Conn. 63—Polak v. 
Kramer, 166 A. 396, 116 Conn. 688 
—Bassett v. Mechanics Bank of 
New Haven, 166 A. 385, 116 Conn. 
730—Joseph v. Donovan, 164 A. 
498, 116 Conn. 160—State v. One 
Reo Truck, 155 A. 278, 113 Conn. 
765—Estabrook v. Main, 147 A. 822, 
110 Conn. 271—Pentino v. Gallo, 
140 A. 105, 107 Conn. 242—Edward 
Balf Co. v. Hartford Electric Light 
Co., 138 A. 122, 106 Conn. 315- 
La Mire v. Houghton, 133 A. 575, 
104 Conn. 742—Marks v. Dorkin, 
133 A. 915, 104 Conn. 660—Wood 
v. Kenney, 132 A 451, 104 Conn. 
738—Bridgeport Hydraulic Co. v. 
City of Bridgeport, 130 A 164, 103 
Conn. 249—Maunzell v. Fusco, 129 
A. 379, 102 Conn. 480—Ziglatzki v. 
Cummings, 129 A 274, 102 Conn. 
501—Pavlovchik v. Lupariello, 127 
A 18, 101 Conn. 567—Wheeler v. 
Barnes, 122 A 912, 100 Conn. 57 
—Mills v. Davis, 101 A. 657, 92 
Conn. 154—Barber v. Morgan, 94 
A 984, 89 Conn. 583, Ann.Cas.l916E 
102—Bernier v. Woodstock Agr. 
Society, 92 A. 160, 88 Conn. 558. 
4 C.J. p 500 notes 35-38. 

Nature and use of particular statu¬ 
tory remedies discussed and con¬ 
sidered 

(1) “Three remedies are open for 
the correction of the finding in a 
trial to the court; section 5830, by 
way of a motion to correct with 
exceptions annexed, or by section 
5832 by filing a copy of the evidence 
and rulings with the trial court, to¬ 
gether with a motion that the same 
be made a part of the record, or by 
section 5836 by application for the 
rectification of the appeal by this 
court. The latter method is, as we 
said in State v. Kelly, 124 A. 37, 100 
Conn. 505, at page 507, ‘particular¬ 
ly adapted to corrections in the ap¬ 
peal record requiring the use of evi¬ 
dence outside the record/ and should 


be used for this purpose alone and 
not as an alternative method to sec¬ 
tion 5830. Two remedies are open in 
the trial to the jury for the cor¬ 
rection of the finding, that of section 
5829 (first enacted in 1913) by way 
of the motion to correct and excep¬ 
tions, and that of section 5S36. Sec¬ 
tion 5829 reads: *Whenever in a case 
tried to the jury a finding is filed 
under section 5824 either party may 
file a motion to correct or to add 
to such finding, or may file excep¬ 
tions to such finding, and may appeal 
from any such finding or refusal to 
find as corrected in the manner pro¬ 
vided in section 5830.’ The legisla¬ 
ture obviously intended to have the 
procedure in trials to the court and 
jury outlined in these two sections 
5829 and 5830 alike, and to carry 
out that intent we construe the ‘or’ 
before ‘may file exceptions’ to read 
‘and.’ The remedy provided by sec¬ 
tion 5829 is available when facts 
have been improperly found from 
the evidence and included in the 
finding, or improperly omitted from 
it. It is the only method of cor¬ 
rection of a finding in these particu¬ 
lars. Its procedure is that provided 
in the trial of cases to the court 
under section 5830. The remedy pro¬ 
vided by section 5836 by applica¬ 
tion to this court to rectify the ap¬ 
peal is available when the finding 
does not correctly state the events 
or occurrences of the trial, and it is 
necessary to go outside the record 
for their proof. State v. Kelly, 124 
A 37, 100 Conn. 505, 506, 507; Ber¬ 
nier v. Woodstock, 92 A 160, 88 
Conn. 558. This method requires the 
applicant (1) to give the adverse 
party notice of the intended applica¬ 
tion in writing stating the altera¬ 
tions required; (2) to request the 
trial court to make such alterations 
prior to the filing of the application 
in this court; (3) to establish the 
allegations of the application by dep¬ 
ositions. (4) If the applicant shall 
annex to his application the affida¬ 
vit of his counsel who took part in 
the trial of the cause that its state¬ 
ments are true to the best of his 
knowledge and belief, it shall be the 
duty of the adverse party to file 
within seven days after service upon 
him of the application an answer 
supported by a like affidavit especial¬ 
ly admitting or denying in whole or 
part each paragraph of the applica¬ 
tion. Rules of Court, Practice Book, 
p. 310, § 15. In this case the ap¬ 
plicant duly made the request to 
the court, and gave the adverse party 
notice, and thereafter filed his ap¬ 
plication with affidavit Avery v. 
White, 66 A 517, 79 Conn. 705, 707. 
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The adverse party thereafter filed 
his answer with an affidavit an¬ 
nexed, denying all of the allegations 
of the application, except the last 
paragraph which is not in contro¬ 
versy. Upon this conflict as to the 
facts depositions must have been 
filed and the conflict determined up¬ 
on these. In the failure of the ap¬ 
plicant to take depositions, the find¬ 
ing of the trial court is conclusive. 
McMahon v. Stratford, 76 A 983, 83 
Conn. 386; Wilcox v. Downing, 91 A 
262, 88 Conn. 368, 370; Norman 

Printers’ Supply Co. v. Ford, 59 A. 
499, 77 Conn. 461, 469; Griswold v. 
Guilford, 52 A 742, 75 Conn. 192, 
196. The applicant has assumed 
that, because all of the evidence was 
attached to the record on appeal, it 
was available in this court in de¬ 
termining the truth of the allega¬ 
tions of his application. His error 
arose in mistakingly assuming that 
the method available under section 
5832, in trials to the court, was 
equally available in trials to the 
jury.” 

Conn.—Marks v. Dorkin, 133 A. 915, 
916, 104 Conn. 660—Hartford-Con- 
necticut Trust Co. v. Cambell, 116 
A 186, 97 Conn. 251. 

(2) Where appellant’s desire to 

correct findings may be accomplished 
fully by adoption of method of ap¬ 
peal provided in Gen.St.(1918) §§ 

5829-5831, it should be adopted, and 
the more expensive method of print¬ 
ing entire evidence on appeal pur¬ 
suant to § 5832 should not be pur¬ 
sued, unless necessary to have all or 
a substantial part of evidence before 
court for a consideration of the cor¬ 
rections desired. 

Conn.—Elkin v. McGeorge, 130 A 898, 
103 Conn. 486—Hartford-Connecti- 
cut Trust Co. v. Cambell, supra. 

(3) The different methods pre¬ 
scribed by §§ 5829-5831 and § 5832 
cannot be pursued at the same time, 
and if a proceeding under §§ 5829- 
5831 is begun and subsequently the 
remedy under § 5832 is pursued, this 
will be deemed an abandonment of 
the first proceeding. 

Conn.—Woodruff v. Perrotti, 122 A 
452, 99 Conn. 639—Hartford-Con- 
necticut Trust Co. v. Cambell, su¬ 
pra. 

(4) The filing of a motion to ex¬ 
tend the time for correction of a 
finding does not constitute an elec¬ 
tion to proceed under §§ 5829, 5830 
barring an appellant from proceed¬ 
ing under § 5832 to correct a find¬ 
ing by filing a copy of the evidence. 
Conn.—Palmer v. Palmer, 13$ A 505, 

107 Conn. 77. 
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taking the proper steps. 20 In addition, the steps | required by statute or rule of court must be taken 


(5) An appellant proceeding under 

| 5832 need not file a motion to cor¬ 
rect, but the most approved prac¬ 
tice is to do so to apprise the trial 
court of the corrections desired. 
Conn.—Hartford-Connecticut Trust 

Co. v. Cambell, supra. 

(6) Under rules for appellate pro¬ 
cedure which dispense with such 
practice, a motion to correct a find¬ 
ing may not be permissible and the 
correction may be made upon the 
main appeal by consideriing the tran¬ 
script of the proceedings. 

Conn.—Joseph v. Donovan, 164 A 
498, 116 Conn. 160. 

(7) Special finding which forms 
a part of judgment file is a different 
thing from a finding under statute 
for purpose of presenting to supreme 
court of errors for review claimed 
errors of law in course of trial, and 
procedure under rules of supreme 
court of errors for securing correc¬ 
tions in latter type of finding is not 
applicable to a special finding. 

Conn.—U. S. Fidelity & Guaranty Co. 

v. Spring Brook Farm Dairy, 64 
A.2d 39, 135 Conn. 294, 13 A.L.R.2d 
769. 

(8) Rectification of appeal held 
necessary or proper. 

Conn.—Town of West Hartford v. 
Talcott, 82 A.2d 351, 138 Conn. 
82—Miner v. Miner, 80 A.2d 512, 
137 Conn. 642—Hirsch v. Vegiard, 
77 A.2d 85, 137 Conn. 302—Parsons 
v. Brown, 71 A2d 559, 136 Conn. 
376—Stabile v. D. & N. Transp. 
Co., 26 A2d 12, 129 Conn. 11—Old- 
erman v. Bridgeport-City Trust 
Co., 4 A2d 646, 125 Conn. 177— 
Leventhal v. Town of Stratford, 4 
A.2d 428, 125 Conn. 215. 

Exhibits not made part of record 
■on appeal could not be used for pur¬ 
pose of correcting findings. 

Conn.—Bridgeport Hydraulic Co. v. 
Sciortino, 88 A2d 379, 138 Conn. 
690—Goldblatt v. Ferrigno, 82 A. 
2d 152, 138 Conn. 39. 

.20. Conn.—Ferino v. Palmer, 52 A 
2d 433, 133 Conn. 463—Davis v. 
Maislen, 165 A. 451, 116 Conn. 375 
—Di Blasi v. Di Blasi, 159 A. 477, 
114 Conn. 539—Fine v. Moomjiam, 
158 A. 241, 114 Conn. 226—Arlow- 
ski v. Foglio, 135 A. 397, 105 Conn. 
342, 53 A.L.R. 481—Marks v. Dor- 
kin, 133 A. 915, 104 Conn. 660- 
La Mire v. Houghton, 133 A. 575, 
104 Conn. 742—Dexter Tarn Co. v. 
American Fabrics Co., 129 A. 527, 
102 Conn. 529—Ziglatzki v. Cum¬ 
mings, 129 A. 274, 102 Conn. 501— 
Barker v. Curtis, 120 A. 502, 98 
Conn. 761—Hartford-Connecticut 

Trust Co. v. Cambell, 116 A. 186, 
97 Conn. 251. 

-4 C.J. p 500 notes 36, 38. 


Motion to correct findings is no 
longer a part of appellate procedure, 
but error is now directly assigned. 
Conn.—Wilson v. Bliss, 54 A.2d 493, 
133 Conn. 693. 

Annexation of exceptions 

If the proceedings are under a 
statute providing for a motion to cor¬ 
rect with exceptions annexed, prop¬ 
er exceptions must be annexed before 
a correction can be obtained. 

Conn.—Ahern v. Travelers’ Ins. Co., 
142 A. 400, 108 Conn. 1—Arute v. 
Basso, 133 A. 579, 104 Conn. 743— 
Bernhardt v. Cappelletti, 133 A. 
576, 104 Conn. 501. 

Certification or filing of evidence 

(1) If proceedings for correction 
are under a statute providing for a 
filing of a copy of the evidence, the 
evidence must be properly filed or 
certified. 

Conn.—Staff v. Hawkins, 64 A.2d 176, 

135 Conn. 316—Bassett v. Mechan¬ 
ics Bank of New Haven, 166 A 
385, 116 Conn. 730—Davis v. Mais¬ 
len, 165 A. 451, 116 Conn. 375— 
Di Blasi v. Di Blasi, 159 A. 477, 
114 Conn. 539—Bucy v. De Vite, 
147 A. 38, 110 Conn. 693—Pettee 
v. Hartford-Connecticut Trust Co., 

136 A. Ill, 105 Conn. 595—Arlow- 
ski v. Foglio, 135 A. 397, 105 Conn. 
342, 53 AL.R. 481—Turner v. Con¬ 
necticut Co., 101 A. 88, 91 Conn. 
692. 

(2) Appellant is entitled to have 
certified and printed evidence hav¬ 
ing relevant and material bearing on 
corrections sought in the finding not¬ 
withstanding a statute giving the 
lower court power to order portions 
of the stenographer’s minutes not to 
be printed. 

Conn.—Spelke v. Shaw, 155 A. 715, 
114 Conn. 272. 

(3) Only evidence which is mate¬ 
rial and relevant to the correction 
sought may and should be included 
in the transcript or copy of the evi¬ 
dence. 

Conn.—Ford Bros. v. Frederick M. 
Ward Co., 140 A. 754, 107 Conn. 
425—Dexter Yarn Co. v. American 
Fabrics Co., 129 A. 527, 102 Conn. 
529—R an W Hat Shop v. Sculley, 
118 A. 55, 98 Conn. 1, 29 A.L.R. 
551. 

(4) Where the evidence is certi¬ 
fied at the request of one party, the 
court should certify all of the evi¬ 
dence material to the question in¬ 
troduced by both parties. 

Conn.—Rowell v. Ross, 93 A. 236, 89 
Conn. 201. 

(5) If the appeal is defective the 
trial court may, and should, properly 
refuse to certify the evidence. 

Conn.—Ahern v. Travelers* Ins. Co., 

142 A. 400, 108 Conn. 1—Chiarelli 
v. Pentino, 124 A. 806, 100 Conn. 
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686—Barker v. Curtis, 120 A 502. 
98 Conn. 761—Nachamchik v. Lip- 
schitz, 116 A 189, 97 Conn. 222. 

(6) A rule providing that the court 
may refuse to certify evidence as to 
any point, when he shall find it im¬ 
possible to certify all the material 
evidence as to that point, because his 
view of the locus has developed 
facts in reliance upon which his 
findings as to this point has been 
made, does not authorize the court 
to refuse to certify the evidence for 
the purpose of correcting the finding 
as to other points than that on which 
his finding was affected by his view. 
Conn.—Hurlburt v. Bussemy, 122 A 

789, 99 Conn. 708. 

(7) The trial court may not refuse 
to certify the evidence in support of 
a motion for correction on the 
ground that it contains an unneces¬ 
sary number of requested changes. 
Conn.—Greenwich Gas Co. v. Tuthill, 

155 A 928, 113 Conn. 684. 

(8) Rules relating to certification 
of the evidence are not construable 
as requiring trial court to certify 
evidence exactly as certified to the 
court by the official stenographer, 
and the ultimate responsibility con¬ 
cerning correctness of the transcript 
rests on trial court, and if court 
concludes that the transcript is in¬ 
correct, the court has duty to cor¬ 
rect it. 

Conn.—Papallo v. Meriden Sav. 
Bank, 22 A.2d 637, 128 Conn. 289. 

Form and contents of motion to cor¬ 
rect 

(1) Under statutes or rules provid¬ 
ing for proceedings by way of mo¬ 
tion to correct, the motion should 
set out briefly the proposed changes 
of findings. 

Conn.—Kedrovsky v. Burdikoff, 146 
A 613, 109 Conn. 354—Arute v. 
Basso, 133 A 579, 104 Conn. 743. 

(2) The motion should set out the 
reasons or grounds therefor. 

Conn.—Truslow & Fulle v. Diamond 

Bottling Corp., 151 A. 492, 112 

Conn. 181, 71 A.L.R. 1142—Siller 
v. Philip, 141 A 872, 107 Conn. 612 
—Burbank v. Stevens, 131 A 742, 
104 Conn. 17. 

(3) However, a motion to correct 
which fails to state the grounds may 
be considered if it has been dis¬ 
cussed at length by counsel on both 
sides and the finding is of vital im¬ 
portance. 

Conn.—Siller v. Philip, supra. 

(4) Where the motion to correct 
the findings presented to the trial 
court is not in proper form, the trial 
court may refuse to certify the evi¬ 
dence on an appeal from the refusal 
to correct. 

Conn.—Kedrovsky v. Burdikoff, 146 
A 613, 109 Conn. 354. 
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within the time prescribed. 21 

Not only must the proper remedy or procedure be 
followed, but before a correction or addition of 
findings can be had a proper ground or reason there¬ 
for must exist, 23 and the appellate court will not 
correct findings so as to, in effect, substitute ap¬ 
pellant’s version of the facts for those found ad¬ 
versely to him by the trial court. 22 ' 5 Moreover, 


4A C.J.S. 

the appellate court will not make corrections which 
are immaterial or will not affect the appeal, 23 and 
even material corrections will not be made on ap¬ 
peal unless requested. 23 * 5 

Under statutes or rules of court to that effect, 
the only grounds for striking or disregarding find¬ 
ings or determinations of fact in a nonjury case 
are that there is no evidence to support them, 24 


(5) Where the motion makes rea¬ 
sonably apparent the corrections de¬ 
sired, the errors claimed, and the 
facts in evidence, it may be consid¬ 
ered although not strictly in proper 
form. 

Conn.—Kaufman v. Specht, 138 A. 

367, 106 Conn. 503. 

4 C.J. p 500 note 37. 

21. Conn.—PitzSimmons v. Interna¬ 
tional Ass’n of Machinists, 7 A. 
2d 448, 125 Conn. 490—Palmer v. 
Palmer, 139 A 505, 107 Conn. 77— 
Marks v. Dorkin, 133 A. 915, 104 
Conn. 660—Gross Bros. Sales Cor¬ 
poration v. Liebmann, Liebmann & 
Salant, 131 A 593, 103 Conn. 750. 

Extension of time 

(1) Where the statute requires the 
filing of a copy of the evidence with¬ 
in a specified time, unless the time 
is extended for due cause, an exten¬ 
sion of the time for filing the ap¬ 
peal does not extend the time for 
filing the copy of the evidence. 

Conn.—Palmer v. Palmer, 139 A 505, 

107 Conn. 77. 

(2) However, under statutory au¬ 
thority to extend the time, the trial 
judge may grant an extension of time 
after the original time for filing a 
motion has elapsed. 

Conn.—Gross Bros. Sales Corpora¬ 
tion v. Liebmann, Liebmann & Sal¬ 
ant, 131 A 593, 103 Conn. 750— 
Elkin v. McGeorge, 130 A 898, 103 
Conn. 486. 

(3) Such extension may be made 
by implication as by reason of the 
fact that the trial judge has certified 
the evidence on appellant’s motion 
after the statutory time for filing a 
motion to correct has expired. 

Conn.—Lesser v. Lesser, 58 A.2d 512, 

134 Conn. 418—Cristini v. Griffin 
Hospital, 57 A2d 262, 134 Conn. 
282—Gross Bros. Sales Corpora¬ 
tion v. Liebmann, Liebmann & Sal¬ 
ant, supra—Elkin v. McGeorge, su¬ 
pra. 

Effect of failure 

Failure to file evidence within the 
time required where corrections are 
sought in a finding will not warrant 
dismissal of appeal, where appeal 
presents other issues for determina¬ 
tion, but appellee may make a mo¬ 
tion to supreme court of errors to 
strike the assignment of errors seek¬ 
ing such corrections and to strike 
the evidence from the record. 


Conn.—Cristini v. Griffin Hospital, 57 
A2d 262, 134 Conn. 282. 

Premature motion to correct find¬ 
ings, made before the findings were 

filed, may be considered. 

Conn.—Plum Trees Lime Co. v. Keel¬ 
er, 101 A 509, 92 Conn. 1. 

22. Conn.—Mascola v. Maynard, 176 

A. 268, 119 Conn. 695—Pepe v. Ace- 
to, 175 A 775, 119 Conn. 282— 
Henowitz v. Rockville Sav. Bank, 
173 A 221, 118 Conn. 527—Bronx 
Derrick & Tool Co. v. Porcupine 
Co., 167 A 829, 117 Conn. 314- 
Shea v. Link, 167 A. 542, 117 Conn. 
214—Zieky v. Beckerman, 153 A 
163, 112 Conn. 6 88—Aherns v. 

Drew, 148 A 549, 110 Conn. 546— 
Thelin v. Downs, 145 A. 50, 109 
Conn. 662—Ricci v. Naples, 142 A. 
452, 108 Conn. 19—Appeal of 

Beach, 138 A 905, 107 Conn. 1, er¬ 
ror dismissed Beach v. Beach, 49 
S.Ct. 7, 278 U.S. 661, 73 L.Ed. 568 
—Nagle v. Sykes, 138 A 58, 106 
Conn. 731—Bickart v. Sanditz, 136 
A 580, 105 Conn. 766—De Kay v. 
Shorehaven Realty Co., 132 A. 533, 
104 Conn. 36—Cook v. Teitelman, 
129 A. 546, 102 Conn. 574—Zitkov 
v. Zaleski, 128 A. 779, 102 Conn. 
439—Katz v. Commercial Bank & 
Trust Co., 127 A 920, 102 Conn. 
57—Cappelletti v. Tierney, 126 A 
839, 101 Conn. 562—Moran v. 

Holmes Mfg. Co., 121 A. 346, 99 
Conn. 180—Sharfman v. Scoilnick, 
121 A 274, 99 Conn. 168. 

Matters held insufficient to require 

addition or correction. 

Conn.—Morgan v. Keefe, 63 A2d 148, 
135 Conn. 254. 

22.5 Conn.—Sullo v. Luysterborghs, 
26 A.2d 784, 129 Conn. 172—Bland 
v. Nirenstein, 8 A2d 537, 126 Conn. 
19. 

23. Conn.—Fairbanks v. State, 124 
A 2d 893, 143 Conn. 653—Recipro¬ 
cal Exchange v. Altherm, Inc., 115 
A2d 460, 142 Conn. 545—Kaskel 
v. Steinberg, 114 A.2d 853, 142 
Conn. 379—Antenucci v. Hartford 
Roman Catholic Diocesan Corp., 
114 A2d 216, 142 Conn. 349—Cole 
v. Associated Const. Co., 103 A.2d 
529, 141 Conn. 49—American Brass 
Co. v. Ansonia Brass Workers’ Un¬ 
ion Local 445, Intern. Union of 
Mine, Mill and Smelter Workers, 
101 A.2d 291, 140 Conn. 457—Ferino 
v. Palmer, 52 A 2d 433, 133 Conn. 
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463—Puza v. Ham way, 193 A 776, 
123 Conn. 205—Voronelis v. White 
Line Bus Corp., 192 A. 265, 123 
Conn. 25—Muchisky v. Korzen, 18 O' 
A. 691, 120 Conn. 686—Fierberg v. 
Whitcomb, 177 A 135, 119 Conn. 
390—McKnight v. Gizze, 175 A 676, 

119 Conn. 251—Kudla v. Pignone, 

175 A. 469, 119 Conn. 204—Zieky v. 
Beckerman, 153 A. 163, 112 Conn. 
688—Marshall v. Martin, 139 A. 
348, 107 Conn. 32—Appeal of 

Beach, 138 A. 905, 107 Conn. 1, er¬ 
ror dismissed Beach v. Beach, 49- 
S.Ct. 7, 278 U.S. 661, 73 L.Ed. 568— 
Jones v. Madison, 137 A. 753, lOff 
Conn. 264—Peterson v. Thomas, 
136 A. 687, 105 Conn. 625—Howd 
v. MacGregor, 128A518, 102 Conn. 
331—Pavlochik v. Lupariello, 127 
A 18, 101 Conn. 567—Burns v. 
Garey, 125 A 467, 101 Conn. 323 
—Woodruff v. Perrotti, 122 A 452, 
99 Conn. 639—Herzog v. Cooke, 121. 
A. 868, 99 Conn. 366. 

It serves no useful purpose to seek 
corrections in the finding which would 
not make clearer the situation as to 
the claimed errors. 

Conn.—Fairbanks v. State, 124 A.2d' 
893, 143 Conn. 653—Trani v. Anchor- 
Hocking Glass Corp., 116 A. 2d 167, 
142 Conn. 541. 

23.5 Conn.—Lowe v. Kohn, 20 A.2d 
407, 128 Conn. 45—Clark v. Rosen, 
14 A.2d 39, 126 Conn. 707. 

Particular findings insufficient in • 

absence of request. 

Conn.—Lowe v. Kohn, 20 A2d 407,. 
128 Conn. 45—Clark v. Rosen, 14 A. 
2d 39, 126 Conn. 707. 

24. Conn.—Agriesto v. Town of 
Fairfield, 35 A2d 15, 130 Conn. 410 
—Caplan v. Arndt, 196 A. 631, 123 
Conn. 585, 119 A.L.R. 1037—An¬ 
drews v. City of Bristol, 181 A. 624, 

120 Conn. 499—Cunningham v. 

United Ass’n of Journeymen 
Plumbers and Steam Fitters of U. 
S. and Canada, 158 A 807, 114- 
Conn. 309—Doris v. McFarland, 156 • 
A. 58, 113 Conn. 610—Siller v. Phil¬ 
ip, 141 A 872, 107 Conn. 612— 
Jennes v. City of Norwich, 140 A 
119, 107 Conn. 79—Haugh v. 

Kirsch, 135 A 568, 105 Conn. 429— 
Kiley v. Doran, 134 A 792, 105. 
Conn. 218—Dexter Tarn Co. v. 
American Fabrics Co., 129 A 527, 
102 Conn. 529—Cappelletti v. Tier¬ 
ney, 126 A. 839, 101 Conn. 562- 
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that the findings are inconsistent, 25 that the finding 
is so expressed that its meaning is not clear, 26 or 
that the ultimate conclusion could not reasonably 
be drawn from the subordinate facts; 27 and the 
only ground for adding to the finding is that it 
fails to include material facts which were admitted 
or undisputed. 28 In a jury case, however, a party 
seeking to add a fact to a finding need allege only 
that he claimed to have proved it and offered evi¬ 
dence reasonably supporting it. 28 * 5 

Corrections or additions not covered by appel¬ 
lant’s draft findings will not be made, 29 while, on 
the other hand, a claim that the court should have 


found the whole, or substantially all, of the draft 
finding will rarely be accepted or approved by the 
appellate court’s substituting most of the paragraphs 
of the draft finding. 30 

Where the sole purpose of a finding is to enable 
the presentation of claimed errors in the charge 
and rulings of the court, it will not be corrected if 
it fairly presents all of the errors assigned or 
claimed; 31 and appellant cannot raise, by means of 
assignments for its correction, factual issues which 
would properly be presented only under an assign¬ 
ment of error in refusal to set aside the verdict. 32 
Conclusions, admissions, or ultimate findings of fact 


Appeal of Ehrsam, 125 A. 621, 101 
Conn. 349—Carlson v. Robertson, 
124 A. 219, 100 Conn. 524—Wheeler 
v. Barnes, 122 A. 912, 100 Conn. 57 
—Moran v. Holmes Mfg. Co., 121 A. 
346, 99 Conn. 180—Burns v. Tele¬ 
gram Pub. Co., 94 A. 917, 89 Conn. 
549. 

Portion of finding stricken 
Conn.—Maitland v. Town of Thomp¬ 
son, 27 A.2d 160, 129 Conn. 186. 

25. Conn.—Lavitt v. Hartford Coun¬ 
ty Mut. Fire Ins. Co., 136 A. 572, 
105 Conn. 729. 

26. Conn.—Siller v. Philip, 141 A. 
872, 107 Conn. 612—West v. H. J. 
Lewis Oyster Co., 121 A. 462, 99 
Conn. 55. 

27. Conn.—Smith v. Finkel, 34 A. 2d 
209, 130 Conn. 354—Siller v. Philip, 
141 A. 872, 107 Conn. 612—Sullivan 
v. New York, N. H. & H. R. Co., 134 
A. 795, 105 Conn. 122, certiorari de¬ 
nied New York, N. H. & H. R. Co. 
v. Sullivan, 47 S.Ct. 457, 273 TJ.S. 
754, 71 L.Ed. 875—Leszczymski v. 
Andrew Radel Oyster Co., 129 A. 
539, 102 Conn. 511—Romanoff v. De 
Santo, 126 A. 694, 101 Conn. 504. 

28. Conn.—Culhane v. ^Etna Life 
Ins. Co., 199 A. 103, 124 Conn. 237— 
Caplan v. Arndt, 196 A. 631, 123 
Conn. 585, 119 A.L.R. 1037—Sterling 
Materials Co. v. Brooks Bank & 
Trust Co., 177 A, 718, 119 Conn. 549 
—State Finance Corporation v. Bal- 
lestrini, 150 A. 700, 111 Conn. 544- 
Siller v. Philip, 141 A. 872, 107 
Conn. 612—J ennes v. City of Nor¬ 
wich, 140 A. 119, 107 Conn. 79—Na¬ 
gle v. Sykes, 138 A. 58, 106 Conn. 
731—Zitkov v. Zaleski, 128 A. 779, 
102 Conn. 439—Cappelletti v. Tier¬ 
ney, 126 A. 839, 101 Conn. 562—Mor¬ 
an v. Holmes Mfg. Co., 121 A. 346, 
99 Conn. 180—Mills v. Davis, 101 A. 
657, 92 Conn. 154—Bums v. Tele¬ 
gram Pub. Co., 94 A. 917, 89 Conn. 
549. 

finding based on observation of court 
On appeal from judgment for plain¬ 
tiff in action for injuries, reviewing 
court could not correct findings as 
to character of scars left by wounds 


to plaintiff’s face and their effect on 
his appearance, even if findings did 
not accord with testimony of wit¬ 
nesses, since such findings would be 
based on observation of trial court 
itself. 

Conn.—Goldberg v. Mertz, 194 A. 
721, 123 Conn. 308. 

Mere fact that a finding sought to 
be added is supported by weight of 
evidence, or some evidence, is not 
sufficient to justify its addition. 

Conn.—Burbank v. Stevens, 131 A. 
742, 104 Conn. 17—Hewitt v. San¬ 
born, 130 A. 472, 103 Conn. 352— 
Dexter Yarn Co. v. American Fab¬ 
rics Co., 129 A. 527, 102 Conn. 529— 
Sharfman v. Scoilnick, 121 A. 274, 
99 Conn. 168. 

‘OTncontradicted evidence 

(1) Mere fact that the evidence 
as to certain facts is uncontradicted 
does not render such facts admitted 
or undisputed so that they may be 
added to the findings. 

Conn.—City of Norwalk v. Trombet- 
ta, 77 A.2d 77, 137 Conn. 318— 
Searle v. Gerent, 159 A. 892, 114 
Conn. 671—Kaplenski v. Horwitz, 
159 A. 351, 114 Conn. 523—Calvo 
v. Bartolotta, 152 A. 311, 112 Conn. 
396—Siller v. Philip, 141 A. 872, 
107 Conn. 612. 

(2) If, however, the undisputed tes¬ 
timony amounts to an admission the 
omitted fact may be added. 

Conn.—Doris v. McFarland, 156 A. 52, 
113 Conn. 594—Aherns v. Drew, 148 
A. 549, 110 Conn. 546—Ryle v. 
Reedy, 121 A. 460, 99 Conn. 174. 

(3) Facts admitted by a pleading 
may be added to a finding. 

Conn.—Haaser v. A. C. Lehmann Co., 
33 A.2d 135, 130 Conn. 219. 

28.5 Conn.—Voronelis v. White Line 
Bus Corp., 192 A. 265, 123 Conn. 25. 

29. Conn.—Appeal of Ehrsam, 125 
A. 621, 101 Conn. 349. 

Admission in counter finding 

Addition to findings of fact includ¬ 
ed in draft finding is not required 
because of admissions in counter 
finding. 


Conn.—Olderman v. Bridgeport-City 
Trust Co., 4 A.2d 646, 125 Conn. 177 
—Wilson v. M. & M. Transp. Co., 3 
A.2d 309, 125 Conn. 36. 

30. Conn.—Catania v. Conforte, 32 
A.2d 646, 130 Conn. 178—K. B. No¬ 
ble Co. v. Popielarczyk, 8 A.2d 33, 
125 Conn. 699—Truslow & Fulle v. 
Diamond Bottling Corporation, 151 
A. 492, 112 Conn. 181, 71 A.L.R. 
1142—Norwalk Tire & Rubber Co. 
v. Manufacturers’ Casualty Ins. Co., 
145 A. 44, 109 Conn. 609—Palmer 
v. Palmer, 139 A. 507, 107 Conn. 89 
—Tower v. Camp, 130 A. 86, 103 
Conn. 41—Mad River Co. v. Prac- 
ney, 123 A. 918, 100 Conn. 466. 
■Wholesale attack on appeal on find¬ 
ings tends to cloud the real issue 
and cast doubt on the merits of ap¬ 
pellant’s claims. 

Conn.—Anderson v. C. E. Hall & Sons, 
38 A.2d 787, 131 Conn. 232—Gal¬ 
lagher v. Southern New England 
Telephone Co., 121 A. 686, 99 Conn. 
282. 

31. Conn.—Giambartolomei v. Rocky 
De Carlo & Sons, Inc., 123 A.2d 
760, 143 Conn. 468—Peichert v. 
January, 111 A.2d 811, 142 Conn. 
139—Cornwell v. Rosoff, 78 A.2d 
544, 137 Conn. 458—Ferino v. Pal¬ 
mer, 52 A.2d 433, 133 Conn. 463— 
Peterson v. Meehan, 163 A. 757, 116 
Conn. 150—Welz v. Manzillo, 155 A. 
841, 113 Conn. 674—Siller v. Philip, 
141 A. 872, 107 Conn. 612—Marks v. 
Dorkin, 133 A. 915, 104 Conn. 660. 

No correction merely to secure metic¬ 
ulous accuracy 

A finding in a jury trial will not be 
corrected merely to secure meticu¬ 
lous accuracy as to details in claims 
of proof. 

Conn.—Fairbanks v. State, 124 A.2d 
893, 143 Conn. 653—Orico v. Wil¬ 
liams, 97 A.2d 556, 139 Conn. 714— 
Beck v. Sosnowitz, 7 A.2d 389, 125 
Conn. 553—Daly Bros. v. Spallone, 
158 A. 237, 114 Conn. 236—Brown 
v. Goodwin, 147 A. 673, 110 Conn. 
217. 

32. Conn.—Baker v. Paradiso, 169 A. 
272, 117 Conn. 539. 
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which are inappropriate to such findings will not be 
added by the appellate court, 33 and if they have been 
improperly included will be stricken by the appellate 
court on its own motion. 34 Statements which have 
no place in the finding, being merely evidential, will 
not be corrected. 34 - 5 However, on proper steps be¬ 
ing taken findings may be added which are necessary 


to show the respective claims of the parties; 35 but 
no additions will be made which will show a con¬ 
tention or claim not advanced at the trial. 36 

A request for the correction of a memorandum 
of decision presents nothing for consideration,, 
where the memorandum is not made part of the 
finding on appeal. 37 


E. ABSTRACTS OF RECORD 


1. In General 


§ 982. Definition and Distinctions 

An abstract of a record is a brief or summary of ma¬ 
terial portions of the record; it has been characterized 
as a pleading on appeal. 

The term “abstract,” as applied to records, ordi¬ 
narily means a mere brief, summary, or abridg¬ 
ment and not a copy of that from which it is tak¬ 
en, 38 and in this respect differs from a transcript, 39 
which, as is shown in § 1020, is a true cop}' of the 
record or a part thereof. The abstract has been 
characterized as the pleading on appeal of the party 
filing it. 39 - 5 


§ 983. Office and Functions 

An abstract of record is ordinarily designed to take 
the place of the record and save the appellate court the 
labor of searching the record for its material contents. 

An abstract of a record is designed to take the 
place of the record and to save the appellate court 
the labor of searching through the latter to ascer¬ 
tain what it contains. 40 The purpose or function 
of an abstract is to present fairly and intelligently 
to the appellate court the substance of those portions 
of the record on which error is assigned, 40 - 5 in such 
a manner that all the judges of that court may 
comprehend the issues and form an opinion as to 
the rights of the controversy; 40 * 10 but, although a 


33. Conn.—Mongillo v. New England 
Banana Co., 160 A. 433, 115 Conn. 
112—Wright v. McCormack, 121 A. 
467, 90 Conn. 145. 

Additions to claims of opposing par¬ 
ty 

Ordinarily, a litigant may not force 
into claims of proof of adversary 
factual matters which are objection¬ 
able and on which he does not rely, 
but may make additions to his own 
claims of proof if they are material 
and supported by evidence. 

Conn.—Castaldo v. D’Eramo, 98 A.2d 
664, 140 Conn. 88—Dym v. Merit 
Oil Corp., 36 A.2d 276, 130 Conn. 
585—England v. Watkins Bros., 18G 
A. 484, 122 Conn. 1. 

34. Conn.—Marks v. Dorkin, 133 A. 
915, 104 Conn. 660. 

34.5 Conn.—Wheaton v. City of Put¬ 
nam, 11 A.2d 358, 126 Conn. 330— 
Culhane v. .Etna Life Ins. Co., 199 
A. 103, 124 Conn. 237. 

35. Conn.—Miller v. Stamford Tran¬ 
sit Co., 32 A.2d 53, 130 Conn. 63— 
Tuckel v. City of Hartford, 172 A. 
222, 118 Conn. 334. 

36. Conn.—Sperandeo v. Etna Cas. 

& Sur. Co., 40 A.2d 280, 131 Conn. 
407—Housatonic Valley Ins. Agen¬ 
cy v. Klipstein, 5 A.2d 16, 125 Conn. 
274—Kudla v. Pignone, 175 A. 469, 
119 Conn. 204—Barber v. Morgan, 
94 A. 984, 89 Conn. 583, Ann.Cas. 
1916E 102. I 


Contrary facts 

Appellant should not base his claim 
for corrections or additions to find¬ 
ings on appeal on facts contrary to 
the additions he sought in the trial 
court. 

Conn.—Housatonic Valley Ins. Agen¬ 
cy v. Klipstein, 5 A.2d 16, 125 Conn. 
274. 

37. Conn.—Stevenson v. Moeller, 152 
A. 889, 112 Conn. 491. 

Errors cannot he predicated on ex¬ 
pression of opinion, in a memoran¬ 
dum of decision, as to the facts or 
the law of the cause, unless the 
memorandum of decision is made a 
part of the finding. 

Conn.—City of Derby v. Di Yanno, 
118 A.2d 308, 142 Conn. 708—Cole¬ 
man v. Bent, 124 A. 224, 100 Conn. 
527. 

38. U.S.—Miller v. Kansas City 
Light & Power Co., C.C.A.Mo., 13 F. 
2d 723, 728. 

Mo.—Poshek v. Marceline Coal & 
Mining Co., App., 231 S.W. 70. 

4 C.J. p 386 note 23. 

“An abstract by definition, and as 
commonly understood, is an abridge¬ 
ment; as stated in Harding v. Be- 
doll, 202 Mo.loc.cit. 630, 100 S.W. 
638, 639, it ‘denotes a less quantity 
containing the virtue and force of a 
greater quantity.’ ” 

U.S.—Miller v. Kansas City Light & 
Power Co., C.C.A.Mo., 13 F.2d 723, 
728. 


39. S.C.—Harrison v. Southern Por¬ 
celain Mfg. Co., 10 S.C. 278, 283. 

39.5 Ill.—Harris v. Annunzio, 103 N- 
E.2d 477, 411 Ill. 124. 

Botwinski v. Drovers Trust &. 
Sav. Bank, 90 N.E.2d 665, 339 Ill. 
App. 650. 

40. Ark.—Bradford v. Bradford, 200* 
S.W. 132, 131 Ark. 594. 

Ill.—Chicago Park Dist. v. Harris, 83 
N.E.2d 702, 402 Ill. 214. 

Wyo.—Corpus Juris cited in In re 
Lane’s Estate, 60 P.2d 360, 50 Wyo. 
119. 

4 C.J. p 386 note 25. 

40.5 Ill.—Eyer v. Read, 102 N.E.2d 
754, 345 Ill.App. 293. 

Similar statements of purpose or 
function 

Colo.—Lakewood Sanitation Dist. v. 
Public Utilities Commission, 198 P. 
2d 456, 118 Colo. 537. 

Ill.—Harris v. Annunzio, 103 N.E.2d 
477, 411 Ill. 124—Chicago Park 

Dist. v. Harris, 83 N.E.2d 702, 402 
Ill. 214. 

Iowa.—In re Adoption of Cannon, 53 
N.W.2d 877, 243 Iowa 828. 

Mo.—Brown v. Reichmann, 164 S.W. 
2d 201, 237 Mo.App. 136. 

40.10 Ark.—Barrett v. Fort Smith 
Steel Co., 246 S.W.2d 414, 220 Ark. 
114—Poinsett Gin Co. v. McCoy, 172 
S.W.2d 18, 205 Ark. 975. 

Colo.—Lakewood Sanitation Dist. v. 
Public Utilities Commission, 198 P. 
2d 456,,118 Colo. 537. 
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statute or rule requiring an abstract is for the con¬ 
venience of the appellate court, 40 - 15 it is intended 
also to benefit litigants, since the abstract aids in 
■determining the issues involved in the appeal. 40 - 20 
However, where the appellate court may go to the 
original record which is certified and filed if it 
desires further information, an abstract does not 
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stand as a substitute for the record. 40 - 25 

It is sometimes held that if the abstract of appel¬ 
lant, either taken singly or coupled with that of 
appellee, presents all the facts necessary for the 
decision of the points involved, a bill of exceptions 
is unnecessary; otherwise it is required. 41 


2. Making and Preparing 


§ 984. Necessity 

Where required by statute or rule of court, the appel¬ 
lant must prepare and file an abstract of the record rather 
than a transcript thereof. 

If it is so provided by statute or rule of court, 
appellant must file an abstract of the record rather 
than a transcript thereof, in order to have the ap¬ 
peal heard, 42 even where the appeal is not on a 
complete transcript but by a short form; 43 but un¬ 
der an express exception to that effect no abstract 
may be necessary where the transcript of the record 
does not exceed a specified length. 44 


The requirements of statutes or rules of court as 
to abstracts cannot be waived or dispensed with 
either by the court or the parties. 45 It has been 
held, however, that where the parties stipulate that 
the case is identical with another case in which the 
appellate court reversed a similar decision by the 
trial court and request that the appeal be decided 
without abstract, the appellate court will not re¬ 
quire an abstract. 45 - 5 

Failure to file an abstract in time is not excused 
because of the death of the stenographer while pre- 


Minn.—Seerup v. Swanson, 26 N.W.2d 
33, 223 Minn. 230. 

40.15 Ark.—Barrett v. Fort Smith 
Structural Steel Co., 246 S.W.2d 
414, 220 Ark. 114. 

Colo.—Lakewood Sanitation Dist. v. 
Public Utilities Commission, 198 P. 
2d 456, 118 Colo. 537. 

Iowa.—In re Adoption of Cannon, 53 
N.W.2d 877, 243 Iowa 828. 

Minn.—Seerup v. Swanson, 26 N.W.2d 
33, 223 Minn. 230. 

40.20 Iowa.—In re Adoption of Can¬ 
non, 53 N.W.2d 877, 243 Iowa 828. 

Minn.—Seerup v. Swanson, 26 N.W. 
2d 33, 223 Minn. 230. 

40.25 Wyo.— In re Lane’s Estate, 60 
P.2d 360, 50 Wyo. 119. 

41. Iowa.—Barber v. Scott, 55 N.W. 
502—Richardson v. Blinkiron, 41 
N.W. 10, 76 Iowa 255. 

4 C.J. p 386 note 26. 

42. Ark.—Poinsett Gin Co. v. Mc¬ 
Coy, 172 S.W.2d 18, 205 Ark. 975- 
Checker Cab & Baggage Co. v. Har¬ 
rison, 87 S.W.2d 32, 191 Ark. 564— 
Keathley v. McCright, 7 S.W.2d 
321, 177 Ark. 1194—Green v. Green, 
288 S.W. 11, 172 Ark. 167. 

Ill.—Department of Finance v. Shel¬ 
don, 44 N.E.2d 863, 381 Ill. 256. 

Coleman v. Hait, 13 N.E.2d 188, 
293 Ill.App. 615—Ayars State Bank 
v. Standley, 246 Ill.App. 296—Fitz¬ 
simmons v. Miller, 231 Ill.App. 
389. See Bluff v. Kohl, 202 Ill.App. 
620—People v. De Fratis, 190 Ill. 
App. 440. 

Iowa.—Leach v. Mechanics' Sav. Bank 
of Des Moines, 218 N.W. 907, 206 
Iowa 539—Manchester v.. Loomis, 
195 N.W. 958, 197 Iowa 1049, 


amended 198 N.W. 102, 197 Iowa 
1049. 

Mo.—Craig v. Seaman, 232 S.W. 113— 
City of St. Louis v. Vaughn, 201 S. 
W. 524, 273 Mo. 582. 

Ross v. Speed-0 Corporation of 
America, App., 130 S.W.2d 180— 
Robinson v. Cave, App., 55 S.W.2d 
698—Watson v. Kerr, App., 298 S. 
W. 1042—Weber Engine Co. v. 
Lehrach, App., 262 S.W. 457—John¬ 
son v. Scott, App., 260 S.W. 559— 
Miller v. Wetsel, App., 221 S.W. 740 
—King v. King, App., 182 S.W. 1047 
—Eminence Realty & Brokerage 
Co. v. Randolph, App., 180 S.W. 25 
—Foster v. United Zinc Cos., 176 S. 
W. 247, 189 Mo.App. 288. 

Or.—Berg v. Goldstone, 259 P. 916, 
123 Or. 19. 

Wyo.—Simpson v. Occidental Build¬ 
ing & Loan Ass’n, 19 P.2d 958, 45 
Wyo. 425. 

4 C.J. p 386 note 28. 

Necessity that brief contain “ab¬ 
stract” of case see infra § 1316. 
Prerequisite to settling record 

Filing of abstract in trial court is 
prerequisite to settling of record and 
filing of printed record. 

Iowa.—Scroder v. Claypool, 16 N.W. 

2d 1, 235 Iowa 135. 

Transcripts on appeal 
Supreme court rule providing for 
abstracting statements of fact has 
no application to transcripts on ap¬ 
peal. 

Wash.—In re Foy, 116 P.2d 545, 10 
Wash.2d 317. 

43. Mo.—Pullar v. St. Louis & S. F. 
R. Co., 182 S.W. 740, 266 Mo. 580— 
Hermann Savings Bank v. Kropp, 
181 S.W. 86, 266 Mo. 218. 

4 C.J. p 387 note 29. 
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44. Wash.—Seargeant v. Russell, 188 
P. 466, 110 Wash. 216—Freeborn 
v. Chewelah Copper King Mining 
Co., 154 P. 1095, 89 Wash. 519— 
Rockwood v. Turner, 154 P. 465, 89 
Wash. 356. 

Retroactive application of statute to 
perfected appeals 

“Since the appeal in this cause was 
perfected, the act of the Legislature 
of 1915 relating to the abstracts has 
gone into effect. Laws 1915, p 300. 
It provides that in all cases where 
no testimony is sent up with the rec¬ 
ord, or in which the statement of 
facts does not exceed 100 pages of 
double space typewritten evidence, 
no abstract of record shall be re¬ 
quired. The present case falls with¬ 
in the exception, and the failure to 
file an abstract, or the filing of one 
defective in form, is in such cases no 
longer a ground for dismissing an ap¬ 
peal. This provision of the statute 
we think is applicable to the present 
appeal. The Legislature may not of 
course pass retroactive laws, pre¬ 
scribing penalties for acts and omis¬ 
sions which were lawful when com¬ 
mitted or omitted, but it may excuse 
delinquencies in matters of practice 
in pending proceedings past as well 
as future.” 

Wash.—In re West Waite St, Seat¬ 
tle, 155 P. 165, 166, 89 Wash. 688. 

4 C.J. p 389 note 47. 

45. Ill.—Dunlap v. Brotherhood of 
Railway Trainmen, 214 Ill.App. 376. 

4 C.J. p 387 note 30. 

45.5 Or.—Abler v. State Indus. Acc. 

Commission, 230 P.2d 548, 191 Or. 
I 538. 
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paring the abstract where, had due diligence been 
exercised in securing the preparation of the tran¬ 
script the abstract could have been completed be¬ 
fore the death. 46 

§ 985. Who Must Make 

The appellant or plaintiff in error usually has the 
burden of preparing an abstract. 

Generally, by reason of the pertinent statutes or 
court rules, the duty of making proper abstracts of 
record devolves on plaintiff in error or appellant, 47 
and not on respondent or defendant in error, 45 or 
on the court. 49 
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A cross appellant need not file an abstract but may 
rely on appellant's abstract, 50 unless it be insuffi¬ 
cient to present the cross appellant’s errors, 51 in 
which case, as noted in § 1007, he can amend the 
abstract of appellant to make it sufficient for his 
purposes. 

An intervener need not file an independent ab¬ 
stract, for if appellant’s abstract does not present 
the intervener’s case he may amend such abstract 
to make it sufficient for his own purposes. 52 

Several appellants. Where several parties appeal 
from the same judgment, it is not necessary that 
each file a separate abstract of the record. 53 


3. Scope and Sufficiency 


§ 986. Form and Arrangement 

a. In general 

b. Entitling 

c. Indexing 

d. Conclusion and signature 
a. In General 

An abstract should comply substantially with all the 
formal requirements of statutes and rules of court. 


Although it has been said that strict compliance 
is necessary, 53 *' 50 usually it is necessary and suffi¬ 
cient that an abstract substantially comply with all 
formal requirements prescribed for its preparation 
and arrangement, 54 and so present the record and 
errors complained of that they can clearly and 
readily be understood by the appellate court. 55 Al¬ 
though statutory requirements cannot be waived, 56 
unless the form used is clearly violative of the 


46. Mo.—Miller v. Wetsel, App., 221 
S.W. 740. 

47. Ark.—Ellington v. Remmel, 293 
S.W.2d 452—Willey v. Bass, 53 S. 
W.2d 225, 186 Ark. 1198. 

Ill.—People ex rel. Rose v. Craig, 89 
N.E.2d 409, 404 Ill. 505—People ex 
rel. McWard v. Wabash R. Co., 70 
N.E.2d 36, 395 Ill. 243—-People ex 
rel. Oiler v. New York Cent. R. Co., 
5S N.E.2d 51, 388 Ill. 382—Gold v. 
Illinois Commerce Commission, 48 
N.E.2d 391, 383 Ill. 11—Department 
of Finance v. Sheldon, 44 N.E.2d 
863, 381 Ill. 256. 

Galvan v. Torres, 131 N.E.2d 367, 
8 Ill.App.2d 227—Eckel v. Koleff, 
117 N.E.2d 400, 1 Ill.App.2d 221— 
Kruse v. Rhodus, 84 N.E.2d 688, 
336 Ill.App. 537—Coleman v. Hait, 
13 N.E.2d 188, 293 Ill.App. 615— 
Deterding v. Central Illinois Pub¬ 
lic Service Co., 223 Ill.App. 374. 
See Shreffler v. Fuller, 208 Ill.App. 
630—Sundstrom v. Weinrich, 207 
Ill.App. 313. 

Iowa.—In re Andrews* Estate, 265 N. 
W. 187, 221 Iowa 818. 

Kan.—State v. Bennell, 19 P.2d 443, 
137 Kan. 183. 

Mo.—Jarvis v. Chicago, B. & Q. R. 
Co., 37 S.W.2d 602, 325 Mo. 428, 
certiorari denied 52 S.Ct. 19, 284 TJ. 
S. 635, 76 L.Ed. 540. 

Webb v. Denney, App., 170 S.W. 
2d 946—Deverell v. Eagle-Picher 
Lead Co., App., 137 S.W.2d 473— 
Weintraub v. Abraham Lincoln Life 


Ins. Co., App., 99 SW.2d 160— 
Peck v. Great American Ins. Co. of 
New York, App., 90 S.W.2d 415— 
Lyvers v. Rutherford, App., 80 S. 
W.2d 729—Haibe v. Walsh, 38 S.W. 
2d 523, 225 Mo.App. 770—Calkins v. 
Engle, 300 SW. 997, 221 Mo.App. 
1173. 

4 C.J. p 387 note 33. 

t 48. Ill.—People ex rel. Oiler v. New 
i York Cent. R. Co., 58 N.E.2d 51, 388 
1 Ill. 382—Clinton v. Commissioners 
of Drainage Dist. No. 7, 173 N.E. 
108, 341 Ill. 135. 

Kruse v. Rhodus, 84 N.E. 2d 688, 
336 Ill.App. 537. 

Mo.—Lyvers v. Rutherford, App., 80 
S.W. 2d 729. 

4 C.J. p 387 note 34. 

Necessity for additional or counter 
abstract see infra § 1000. 

Respondent’s statutory right to file 
additional abstract does not relieve 
appellant from his primary duty to 
furnish such records as will supply 
the appellate court with information 
necessary to a proper determination 
of the appeal. 

Mo.—Ross v. Speed-O Corp. of Amer¬ 
ica, App., 130 S.W.2d 180—Lyvers 
v. Rutherford, App., 80 S.W. 2d 729. 

49. Ill.—Inman v. Miller, 84 N.E. 
935, 234 Ill. 356. 

4 C.J. p 387 note 35. 

50. Iowa.—Wheatley v. City of Fair- 
field, 264 N.W. 906, 221 Iowa 66— 
Dunlop v. Wever, Iowa, 228 N.W. 
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562, 209 Iowa 590—Watrous v. Wat- 
rous, 163 N.W. 439, 180 Iowa 884. 

51- Ark.—Terry v. Klein, 201 S.W. 
801, 138 Ark. 366. 

52. Iowa.—Watrous v. Watrous, 163 
N.W. 439, 180 Iowa 884. 

Additional abstracts see infra § 1000. 

Amended and supplemental abstracts 
see infra § 1007. 

53. Mo.—Folk v. Kansas City, 149 S. 
W. 473, 244 Mo. 553. 

4 C.J. p 387 note 33 [b]. 

53.50 Ill.—Eyer v. Read, 102 N.E.2d 
754, 345 Ill.App. 293. 

54. Ill.—Vick v. Illinois Banker*s 
Life Ass’n of Monmouth, 276 Ill* 
App. 432. See Franklin v. Hunter* 
184 Ill.App. 431. 

Mo.—Scott v. Ramey, App., 183 S.W. 
656. 

Or.—Meaney v. State Industrial Ac¬ 
cident Commission, 227 P. 305, 113 
Or. 371. 

4 C.J. p 387 note 36. 

55. Ill.—Village of Barrington v* 
Lageschulte, 154 N.E. 137, 323 Ill* 
343. 

Vick v. Illinois Banker’s Life 
Ass'n of Monmouth, 276 Ill.App. 
432. 

Kan.—Miller v. Rath, 244 P.2d 1213* 
173 Kan. 192. 

56. Iowa.—Newbury v. Getchell, etc.* 
Lumber, etc., Co., 76 N.W. 514, 103 
Iowa 140. 
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statutes or rules of court, an appeal will not be dis¬ 
missed solely because the abstract is not in proper 
form; 57 and apart from express requirement no 
particular form is required if the record is clearly 
presented. 58 While the rules will be liberally con¬ 
strued, their construction should not be so liberal as 
to annul them, 59 and it has been held that they 
should be rigidly enforced ; 59 ’’ 5 moreover, the privi¬ 
lege granted an appellee to file a further or addi¬ 
tional abstract does not absolve appellant from com¬ 
plying with the rules for preparing the original. 60 

Under the above rules an abstract must usually 
comply with requirements that reference be made 
to the appropriate pages or parts of the record, 61 
that instructions given in the abstract be num¬ 
bered, 62 or that the abstract distinguish between the 
parts which relate to the bill of exceptions and those 
which relate to the record proper. 63 


APPEAL & ERROR § 986 

On the transfer of a cause from an intermediate 
appellate court to a court of last resort, the abstract 
should conform to the rules of the latter court. 64 

If the case is one in which no abstract is required 
by reason of express exception, the fact that an ab¬ 
stract is filed which is defective in form will not 
result in a dismissal. 65 

b. Entitling 

There should be a compliance with requirements of 
statutes or court rules as to the entitling of an abstract 
in the name of the cause and giving the name of the party 
for whom it is filed. 

It is generally necessary ^and sufficient that there 
be substantial compliance with the requirements of 
statutes or rules of court as to the entitling of the 
abstract in the name of the cause, and showing 
on whose behalf the abstract is made. 66 It has been 


57. Or.—Meaney v. State Industrial 
Accident Commission, 227 P. 305, 
113 Or. 371. 

4 C.J. p 388 note 38. 

58. Iowa.—Riggs v. Hatfield, 174 N. 
W. 353, 187 Iowa 685. 

Mo.—Fraker v. Commonwealth Cas¬ 
ualty Co. of Philadelphia, Pa., App., 
278 S.W. 1053. 

4 C.J. p 388 note 37. 

Abstract filed before requirement put 
into effect 

An abstract is sufficient, although 
its lines are not numbered, where it 
was filed before the rules requiring 
such numbering were promulgated. 
Iowa.—Wilbur v. Buckingham, 132 
N.W. 960, 153 Iowa 194, Ann.Cas. 
1913E 210. 

Inclusion under same cover with brief 
At least if there is no express re¬ 
quirement otherwise, an abstract is 
not objectionable because it is in¬ 
cluded under the same cover with ap¬ 
pellant’s brief. 

Iowa.—Riggs v. Hatfield, 174 N.W. 
353, 187 Iowa 685. 

Or.—Meaney v. State Industrial Ac¬ 
cident Commission, 227 P. 305, 113 
Or. 371. 

59. Mo.—Mathis v. Baxter, 129 S.W. 
776, 145 Mo.App. 74. 

4 C.J. p 388 note 44. 

59.5 Kan.—Miller v. Rath, 244 P.2d 
1213, 173 Kan. 192. 

60. Mo.—Lyvers v. Rutherford, App., 
80 S.W.2d 729. 

4 C.J. p 388 note 45. 

61. Ark.—Speed v. Mays, 288 S.W.2d 
953. 

Ill.—Department of Finance v. Shel¬ 
don, 44 N.E.2d 863, 381 Ill. 256. 
Wash.—Miller v. Sheane, 206 P. 913, 
120 Wash. 227. 

4 C.J. p 388 note 40. 

farts of record set out in full 

(1) Upon appeal from a judgment 


on the pleadings, an abstract setting 
out the pleadings in full need not 
give the pages in the transcript where 
each pleading might be found. 

Ark.—Morton v. Linton & Plant, 211 
S.W. 175, 138 Ark. 297. 

(2) It has been held, however, that 
such a requirement is not complied 
with by printing in the brief or in 
the abstract the essentials of the rec¬ 
ord. 

Kan.—Atchison, etc., R. Co. v. Con- 
Ion, 94 P. 148, 77 Kan. 324. 

62. Iowa.—Halloran v. Quaker Oats 
Co., 171 N.W. 139, 185 Iowa 823. 

4 C.J. p 388 note 42. 

63. Mo.—Burrus v. Hendricks, 233 
S.W. 181, 289 Mo. 130. 

Hines v. Bezier, App., 161 S.W. 
2d 681—City of Huntsville ex rel. 
Johnson v. Hamilton Estate, App., 
33 S.W.2d 185—La Monte Bank v. 
Crawford, App., 13 S.W.2d 1101- 
State ex rel. Millspaugh v. Victory 
Home Owners' Savings & Loan Co. 
of America, App., 291 S.W. 1080. 

4 C.J. p 388 note 46. 

Effect of noncompliance 

(1) Upon failure to comply with 
this requirement, matters of excep¬ 
tion will be disregarded, and only the 
abstract of the record proper will be 
considered. 

Mo.—Ford v. Thayer-Moore Broker¬ 
age Co., 197 S.W. 339. 

Bailey v. Nichols, App., 70 S.W.2d 
1103—Strong v. Strong, App., 216 N. 
W. 543—Pabst Brewing Co. v. How¬ 
ard, App., 211 S.W. 720—In re 
Campbell’s Estate, App., 203 S.W. 
659—Pippert v. Cook, App., 203 S. 
W. 236—Meyer v. Nischwitz, App., 
177 S.W. 794. 

(2) Although the better practice is 
that matters relating to the record 
proper appear separately from those 
dealing with the bill of exceptions, 
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such matters will be deemed set 
forth correctly in the absence of 
timely objection. 

Mo.—King v. City of Rolla, 130 S.W. 

2d 697, 234 Mo.App. 16. 

Requirement held complied with 

(1) An abstract which, although 
inartistically put together, and un¬ 
usual in form, makes it apparent 
what parts are intended as the record 
proper and what parts as the bill of 
exceptions, is sufficient. 

Mo.—City of Caruthersville v. Huff¬ 
man, 171 S.W. 323, 262 Mo. 367. 

Higdon v. Ming, App., 236 S.W. 
384. 

(2) Abstract of record on appeal, 
to the effect that a motion for new 
trial and in arrest of judgment and 
the judgment were set out in the bill 
of exceptions to which reference was 
made, is sufficient against the objec¬ 
tion that matters belonging in the 
abstract of the record proper were 
confused with matter belonging only 
in an abstract of a bill of exceptions. 
Mo.—Vaught v. Home Ins. Co. of New 

York, App., 277 S.W. 939. 

Position of recitation concerning ill. 
ing of bill 

That a recitation in an abstract of 
the record, “June 1, 1917, the appel¬ 
lant, A. C. F., duly filed her bill of 
exceptions in this cause, which said 
bill of exceptions recites and sets 
forth the following," followed the 
heading “Bill of Exceptions,” does 
not destroy it as a recitation of fact 
in the record proper. 

Mo.—State ex rel. Field v. Ellison, 
209 S.W. 107, 277 Mo. 46. 

64. Mo.—Jenkins v. Shannon County, 
125 S.W. 1100, 226 Mo. 187. 

65. Wash.—Rockwood v. Turner, 154 
P. 465, 89 Wash. 3-56. 

66. Iowa.—Searles v. Haag, 52 N.W. 
328, 85 Iowa 754. 

| 4 C.J. p 389 note 49. 
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held that the Introductory and connecting state¬ 
ments common to bills of exceptions, cases made, 
and statements of facts may be employed. 67 

c. Indexing 

There should be a compliance with requirements that 
an abstract be indexed. 

Requirements of statutes or court rules as to the 
indexing of abstracts should be complied with, 68 
or the appellate proceeding may be subject to dis¬ 
missal, or the judgment affirmed, 69 in the discretion 
of the appellate court. 70 If the rules so provide, 
matters of record and matters of exception should 
be separated and indexed alphabetically and apart; 71 
testimony should be indexed alphabetically accord¬ 
ing to witnesses, and show where the direct and 
cross-examination begins; 72 and exhibits should be 
indexed not only by number or letter, but also by a 
brief description of the nature, date, parties, and 
enough other matter to distinguish them from other 
exhibits. 73 


<L Conclusion and Signature 

There should be a compliance with requirements as 
to concluding or signing abstracts. 

Where it is so required, the abstract should con¬ 
clude with the statement that “the foregoing is a 
true and correct abstract of the record in the above- 
entitled cause,” 74 and should be signed individually 
by the attorneys preparing the abstract. 75 

The necessity for having the court or clerk certify 
an abstract is considered infra § 1058. 

§ 987. Substitutes 

The use of other instruments or substitutes which cfo 
not sufficiently accomplish the purpose of an abstract does 
not dispense with the necessity for an abstract. 

Generally requirements with respect to abstracts 
cannot be met, or a substitute be had therefor, by 
a “statement,” 76 by the matters which have been 


67. Kan.—Atchison, etc.. R. Co. v. 
Conlon, 94 P. 148, 77 Kan. 324. 

68. Ariz.—L. C. James Motor Co. v. 
Wetmore, 2S6 P. 180, 36 Ariz. 352. 

Ill.—Department of Finance v. Shel¬ 
don, 44 N.E.2d 863. 381 Ill. 256- 
Village of Barrington v. Lageschul- 
te, 154 N.E. 137, 323 Ill. 343. 

Angelina County Lumber Co. v. 
Michigan Cent. R. Co., 252 Ill.App. 
82—State Bank of Mansfield v. 
Moore State Bank, 249 Ill-App. 237. 
Iowa.—Ainsworth Sav. Bank v. Colt- 
hurst, 195 N.W. 581, 197 Iowa 363 
—Scott v. Wilson, 179 N.W. 941, 190 
Iowa 73. 

Mo.—Payne v. Payne, 89 S.W.2d 665, 
338 Mo. 224. 

Pruett v. Milgram Food Stores, 
112 S.W.2d 371. 232 Mo.App. 7S1. 
Or.—Carter v. Simpson Estate Co., 
193 P. 913, 103 Or. 383. 

S.D.—Federal Intermediate Credit 
Bank of Omaha, Neb., v. Losing, 
232 N.W. 17, 57 S.D. 286. 

4^C.J. p 389 note 51. 

69. Iowa.—In re Gerdes’ Estate, 56 
N.W.2d 897, 244 Iowa 332. 

Mo.—Bank of Kennett v. Tatum, 100 
S.W.2d 475, 340 Mo. 198. 

City of Carthage v. Empire Elec¬ 
tric Power & Supply Co., 183 S.W. 
718, 193 Mo.App. 565. 

4 C.J. p 389 note 51. 

70. Mo.—Meek v. Hurst, 191 S.W. 

68 . 

4 C.J. p 389 note 52. 

Court not inconvenienced by lack of 
index 

(1) When the court has suffered 
no inconvenience from lack of an in¬ 
dex, the abstract will be regarded as 
sufficient. 

Mo.—Meek v. Hurst, supra. 

(2) Thus, an appeal will not be 


dismissed because the abstract was 
not indexed, where it was only four 
pages, consisting of a petition and 
a demurrer. 

Mo.—Crader v. Bollinger, App., 183 
S.W. 717—Conrad v. Bollinger, App., 
183 S.W. 717—Morrison v. Bolling¬ 
er, 183 S.W. 715, 194 Mo.App. 9. 

71. Ill.—Scott v. Lumaghi, 85 N.E. 
244, 234 Ill. 505. 

72. Ariz.—L. C. James Motor Co. v. 
Wetmore, 286 P. 180, 36 Ariz. 382. 

Mo.—George Gifford Co. v. Willman, 
173 S.W. 53, 187 Mo.App. 29. 

4 C.J. p 389 note 51 [c]. 

73. Ill.—People ex rel. Jones v. New 
Home Ben. Ass'n, 59 N.E.2d 197, 
324 Ill.App. 611—Maton Bros. v. 
Central Illinois Public Service Co., 
269 Ill.App. 99, affirmed 191 N.E. 
321, 356 Ill. 584. 

Iowa.—Shively v. Globe Mfg. Co., 219 
N.W. 266, 205 Iowa 1233. 

Mo.—Scott v. Ramey, App., 183 S.W. 
656. 

S.D.—Federal Intermediate Credit 
Bank of Omaha, Neb., v. Losing, 
232 N.W. 17, 57 S.D. 286. 

Tex.—State v. Jordan, Civ.App., 28 
S.W.2d 921. 

If the exhibit is a letter, the index 
should show the sender, addressee, 
and date of the letter. 

S.D.—Federal Intermediate Credit 
Bank of Omaha, Neb., v. Losing, 
232 N.W. 17, 57 S.D. 286. 

Indexing held sufficient 
An abstract on appeal which index¬ 
ed notes introduced in evidence was 
sufficient despite failure to index 
recorded instruments which were for¬ 
mally introduced in evidence but not 
copied or called for in the bill of ex¬ 
ceptions, where material portions of 
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such instruments were read into the 
record by witness. 

Mo.—Weller v. Searcy, 123 S.W.2d 73, 
343 Mo. 768. 

74. Kan.—Atchison, etc., R. Co. v. 
Conlon, 94 P. 148, 77 Kan. 324. 

75. Kan.—Atchison, etc., R. Co. v. 
Conlon, supra. 

4 C.J. p 389 note 55. 

76. Mo.—Fitch v. City of Festus, 
App., 277 S.W. 596—Hesse v. Cow¬ 
herd, App., 254 S.W. 417—Himes v. 
Young, App., 220 S.W. 671. 

4 C.J. p 389 note 56. 

Narrative statement of proceedings 
The court on appeal cannot dis¬ 
pense with an abstract of the record 
and permit in lieu thereof a mere 
statement in narrative form of the 
proceedings had in the trial court 
Mo.—Steers v. Franklin Lead & Zinc 
Mining Co., App., 209 S.W. 115. 
Statement containing matters which, 
shonld appear in abstract 
Where appellant must furnish both 
a statement and an abstract of the- 
record, the appeal will be dismissed 
where no abstract was furnished, al¬ 
though the statement contained mat¬ 
ters which should have appeared in. 
the abstract. 

Mo.—Himes v. Young, App., 220 S.W. 
671. 

TTnattacked statement giving all 
necessary parts of record 
(1) If a statement sets forth as 
much of the record as is necessary 
to a full understanding of the ques¬ 
tion presented, and is not objected to 
by appellee, the absence of an ab¬ 
stract may not be fatal. 

Mo.—Hesse v. Cowherd, App., 254 S- 
W. 417. 

4 C.J. p 389 note 57. 



4A C. J. S. 

incorporated in appellant’s brief, 77 a bill of ex¬ 
ceptions, 78 or a mere index of the record, referring 
to the pages of the record or transcript where vari¬ 
ous matters may be found; 79 nor can an abstract be 
dispensed with by filing a full transcript of the 
record or proceedings. 80 

Omissions from an abstract cannot be cured by a 
reference to the bill of exceptions, 81 or to an ab¬ 
stract in another case, 82 or by the mere statements 
of counsel. 88 However, one of several parties ap¬ 
pealing may refer to his codefendant’s abstract for 
a more complete statement of the proceedings. 84 

Matter omitted from the abstract but properly 
contained in a short form of transcript duly filed 
may sometimes be considered on appeal. 85 A clerk’s 
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short form transcript is not a substitute for an ab¬ 
stract as to anything not appearing therein, or as 
to matters not properly a part thereof. 86 

Use on second appeal . Parties may stipulate that 
an abstract used on a prior appeal, dismissed as 
premature, be used on a second appeal. 87 

§ 988. Matters Included 

Ordinarily an abstract should contain an abridged 
statement of as much of the record as is necessary to a 
full understanding of the questions presented for review. 

Generally an abstract should contain an abridged 
statement or summary of only as much of the rec¬ 
ord as is necessary to a full understanding of the 
questions presented for review. 88 It is neither nec¬ 
essary nor proper to set forth matters in full. 83 


(2) Where a statement to be used 
on appeal is intended as an abstract 
of the record, it must show what 
pleadings, if any, were filed in the 
lower court at some particular time, 
and must contain an abridgement of 
the lower court’s entries of its pro¬ 
ceedings, and a concise statement of 
the trial and judgment, the date and 
term thereof, and also the fact that 
a motion for new trial was filed, and 
the time of the filing thereof, so that 
it may be determined whether the 
motion is timely filed, and at what 
term the motion for new trial was 
overruled. 

Mo.—Hesse v. Cowherd, supra. 

77. N.D.—Selland v. Nelson, 132 N. 
W. 220, 22 N.D. 14. 

78. Mo.—State ex rel. State High¬ 
way Commission v. Counts, App., 
45 S.W.2d 931. 

79. Ill.—Quitman v. Dowd, 23 N.E.2d 
210, 301 Ill.App. 611—Belmont v. 
City of Chicago, 198 Ill.App. 25. 
See Chicago Record-Herald Co. v. 
Fred Bender Store Fixture Co., 207 
Ill.App. 152—Johnson v. Waldman, 
204 Ill.App. 190—De Long v. Hru- 
by, 203 Ill.App. 206—Flack & Co. 
v. Central Trust Co. of Illinois, 189 
Ill.App. 157—Franklin v. Hunter, 
184 Ill.App. 431—Oak Park Trust & 
Savings Bank v. Murphey, 183 Ill. 
App. 402. 

Wyo.—Hoy v. Frederick, 252 P.2d 112, 
70 Wyo. 496—Dudley v. Montgom¬ 
ery Ward & Co., 192 P.2d 617, 64 
Wyo. 357—Hunt v. Fluty, 161 P.2d 
671, 62 Wyo. 71—Corpus Juris cited 
in Wyodak Chemical Co. v. Board 
of Land Com’rs of Wyoming, 65 P. 
2d 1103, 1109, 51 Wyo. 265. 

4 C.J. p 389 note 60. 

80 . Ariz.—Moreno v. Moore, 57 P.2d 

316, 47 Ariz. 529—Holmes v. 

Hughes, 226 P. 424, 26 Ariz. 413. 

Ill.—Farmer v. Fowler, 213 Ill.App. 
581, affirmed 123 N.E. 550, 288 Ill. 
494—Charles Mulvey Mfg. Co. v. 
McKinney, 184 Ill.App. 476'. 


Kan.—Hughes v. Vossler, 203 P. 1107, 
110 Kan. 279. 

Mo.—Johnson v. Ambursen Hydraulic 
Const. Co., 173 S.W. 1081, 188 Mo. 
App. 105. 

4 C.J. p 389 note 58. 

81. Mo.—Pippert v. Cook, App., 203 
S.W. 236—Citizens’ Savings Trust 
Co. v. Merchants’ Building & Loan 
Ass'n, App., 196 S.W. 375. 

4 C.J. p 390 note 62. 

82. Mo.—Orr v. Russell, App., 240 S. 
W. 1096. 

83. Mo.—Sheridan v. Post, 119 S.W. 
500, 140 Mo.App. 96. 

4 C.J. p 387 note 31. 

84. Mo.—Badger Lumber Co. v. 
Stepp, 57 S.W. 1059, 157 Mo. 366. 

Who must make abstract see supra 
§ 985. 

85. Mo.—Bailey v. Nichols, App., 70 
S.W.2d 1103—Highfleld v. United 
Magazine Press, App., 190 S.W. 
926. 

Motion for new trial 

Although the abstract of the record 
proper fails to show that a motion 
for a new trial was filed, the appeal 
will not be dismissed, when the peti¬ 
tion, answer, and reply are properly 
abstracted; for then the court will 
look to the certified copy of the judg¬ 
ment and the order allowing the ap¬ 
peal on file in the office of the clerk. 
Mo.—Tunnicliff v. Watts, 210 S.W. 
876—State ex rel. Caruthers v. 
Little River Drainage Dist., 196 S. 
W. 1115, 271 Mo. 429. 

Houston v. Mahoney, App., 209 S. 
W. 565. 

86. Mo.—Spangler v. Benz, 267 S.W. 
943, 219 Mo.App. 31—Houston v. 
Mahoney, App., 209 S.W. 565. 

87. Utah.—Lukich v. Utah Const. Co., 
160 P. 270, 48 Utah 452. 

88. Ill.—Matot v. Barnheisel, 212 Ill. 
App. 489. 

Iowa.—Knapp v. Baldwin, 238 N.W. 
| 542, 213 Iowa 24—Stoner v. Cook, 
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229 N.W. 696—In re Cooper’s Es¬ 
tate, 194 N.W. 218, 196 Iowa 116. 
Mo.—Kirkpatrick v. American Creo- 
soting Co., 37 S.W.2d 996, 225 Mo. 
App. 774. 

N.Y.—Capone v. Matteo Realty Cor¬ 
poration, 271 N.Y.S. 554, 241 App. 
Div. 845. 

S.D.—Cochrane v. Nelson, 189 N.W. 

700, 45 S.D. 609. 

4 C.J. p 390 note 63. 

On appeal from review of decision 
of commission 

Where district court affirmed order 
of public utilities commission but 
there was no mention in abstract on 
review of introduction of evidence 
other than certified record of com¬ 
mission’s proceedings, record on er¬ 
ror should have consisted of plead¬ 
ings in district court together with 
certified record of commission, and 
record consisting largely of copies of 
documents and typewritten record of 
testimony, without showing that 
they were copies of record before 
commission, was incomplete. 

Colo.—Lakewood Sanitation Dist. v. 
Public Utilities Commission, 198 P. 
2d 456, 118 Colo. 537. 

Where only one point is raised on 
appeal and the abstract is sufficient 
on that point, it is immaterial that 
it is deficient in other respects. 

Ark.—Gott v. Moore, 238 S.W.2d 754, 
218 Ark. 800—Robinson v. Missouri 
Pac. Transp. Co., 236 S.W.2d 575, 
218 Ark. 390—Hyner v. Bordeaux, 
195 S.W. 3, 129 Ark. 120—St. Louis, 
I. M. & S. R. Co. v. Craft, 171 S.W. 
1185, 115 Ark. 483. 

Kan.—Shannep v. Strong, 160 P.2d 
683, 160 Kan. 206. 

Mo.—Leach v. Armstrong, 156 S.W.2d 
959, 236 Mo.App. 382. 

89. Ark.—Sellers v. Harvey, 263 S. 

W.2d 86, 222 Ark. 804. 

Ill.—Oulvey v. Little, 233 Ill.App. 
553. 

Mo.—Weber v. Griffiths, 159 S.W.2d 
670, 349 Mo. 145. 

4 C.J. p 391 note 64. 
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Only those matters which are material may and 
should be set forth in as brief a form as they can be 
adequately presented, 90 and a recital of the sub¬ 
stance of the material record entries is sufficient. 91 

Since an abstract is intended to take the place 
of the record in presenting and determining the 
case in the appellate court, as discussed supra § 983, 


and the court will not usually look into the record 
for matters not covered in the abstract, infra § 998, 
it is essential that the abstract be full and com¬ 
plete enough, in and of itself, without the necessity 
for referring to the record, clearly to show the er¬ 
rors relied on, and present as much of the record 
and bills of exceptions as is pertinent to a decision 
of the questions presented for review. 92 Questions 


Objections and colloquies between I 
counsel and court should not be set! 
out at length but should be omitted ' 
or abstracted. 

Iowa—Phillips v. Smith, 3S N.W.2d 
87, 240 Iowa SG3. 

90. Ark.—Sellers v. Harvey, 263 S. 

W.2d SC. 222 Ark. S04. 

Ill.—See Franklin v. Hunter, 1S4 Ill. 
App. 431. 

Iowa.—In re Simplot's Estate, 246 X. 

W. 396. 215 Iowa 57S. 

Kan—Sharp v. Losee, 199 P. 94, 109 
Kan. 211. 

Mo.—Smith v. Lammert, 41 S.W. 2d 
791. 

Nye v. U. S. Fidelity & Guaranty 
Co., 37 S W.2d 9SS, 225 Mo.App. 
593. 

Or.—McGowan v. City of Burns, 139 
P.2d 785, 172 Or. 63—In re De Lin’s 
Estate. 282 P. 119, 135 Or. 8. 

4 C.J. p 391 note 64. 

Purpose of rule 

Supreme court rule requiring that 
abstract consist of an impartial con¬ 
densation of that material necessary 
to an understanding of the questions 
involved was to encourage submis¬ 
sion of abstracts that were confined 
to those matters pertinent to the 
points involved on appeal, and con¬ 
sequently defendants’ motion for re¬ 
imbursement for cost of supplemental 
abstract would not be granted where 
original abstract was amply suffi¬ 
cient to present issue of law involved. 
Ark—Milum v. Clark, 287 S.W.2d 
460, 225 Ark. 1040. 

Particular matters 

(1) Alleged errata in certified tran¬ 
script were improperly set forth in 
abstract, since court was bound by 
certified transcript. 

Or.—McAdam v. Royce, 274 P.2d 564, 
202 Or. 245. 

(2) Subpoena and return of service 
on one not a party to appeal, trial 
summary made by judge, memoran¬ 
dum of law, letters to judge concern¬ 
ing withdrawn motion in arrest of 
judgment, an affidavit in support of 
judgment n. o. v. which recited mat¬ 
ters ascertainable from other parts 
of record, and photostat of clerk’s 
entries before appeal should not have 
been included. 

Or.—McAdam v. Royce, supra. 

Proceedings on former trial not in¬ 
volved in appeal 

(1) There being no appeal from a 
ruling setting aside a verdict on a 


I note in a former trial, the proceed- 
! ings in that trial have no place in 
1 the abstract. 

Kan—Lowe v. Neu, 194 P. 313, 10S 
Kan. 93. 

(2) Where petition for new* trial on 
ground of newly discovered evidence 
was filed in an independent action, 
after expiration of time for filing 
motion for new trial, and not in the 
original proceeding, trial court did 
not abuse its discretion in restrict¬ 
ing abstract on appeal to record in 
instant cause, excluding pleadings, 
evidence, and judgment in original 
case. 

Iowa.—Kopecky v. Kopecky, 57 N.W. 
2d 54, 244 Iowa 3S3. 

91. Mo.—Lemmon v. Continental 
Casualty Co., 169 S.W.2d 920, 350 
Mo. 1107—State ex rel. Wallace 
State Bank v. Trimble, 272 S.W. 72, 
308 Mo. 278. 

X.Y.—Berson v. Berson, 278 N.Y.S. 

349, 243 App.Div. 801. 

4 C.J. p 391 note 65. 

92. Ariz.—Martin v. Bankers’ Trust 
Co., 156 P. 87, 18 Ariz. 55. 

Ark.—Keep v. Keep, 241 S.W.2d 262, 
219 Ark. 270—Rider v. Baker, 155 
S.W.2d 580, 202 Ark. 1197. 

Colo.—First Nat. Bank v. Dailey, 170 
P. 193, 64 Colo. 21—Ft. Lyon Canal 
Co. v. Bennett, 156 P. 604, 61 Colo. 
111 . 

Ill.—Harris v. Annunzio, 103 N.E.2d 
477, 411 Ill. 124—People ex rel. Mc- 
Ward v. Wabash R. Co., 70 N.E.2d 
36, 395 Ill. 243—Boston Store of 
Chicago v. Industrial Commission, 
53 N.E.2d 455, 386 Ill. 17—Gold v. 
Illinois Commerce Commission, 48 
N.E.2d 391, 383 Ill. 11—Department 
of Finance v. Sheldon, 44 N.E.2d 
863, 381 Ill. 256—Department of 
Finance v. Bode, 33 N.E.2d 586, 376 
Ill. 374—Shumway v. Shumway, 192 
N.E. 578, 357 Ill. 477—Village of 
Winnetka v. McMartin, 184 N.E. 
231, 351 Ill. 134—People v. South¬ 
ern Gem Co., 163 N.E. 825, 332 Ill. 
370—Garbelman v. Hoffman, 159 N. 
E. 220, 328 Ill. 193—Bedinger v. 
May, 153 N.E. 822, 323 Ill. 187— 
Glassman v. Lescht, 149 N.E. 1, 318 
Ill. 128—People v. Raboin, 146 N.E. 
538, 316 Ill. 75—City of Mt. Car¬ 
mel v. McClung, 109 N.E. 1011, 269 
Ill. 450. 

Botwinski v. Drovers Trust & 
Sav. Bank, 90 N.E,2d 665, 339 III. 
App. 650—In re Keshner's Estate, 
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26 N.E.2d 529, 304 Ill.App. 640, re- 
versed on other grounds 33 N.E.2d 
877, 376 Ill. 354—Coleman v. Hait, 
13 N.E.2d 188, 293 Ill.App. 615— 
Burk v. Weber, 2 N.E.2d 121, 285 Ill. 
App. 391—Forster v. Sheridan Trust 
& Savings Bank, 257 Ill.App. 463— 
Arkansas Sweet Potato Growers’ 
Exchange v. Wignall-Moore Co., 249 
Ill.App. 34—St. Louis Union Trust 
Co. v. Wabash, C. & W. R. Co., 244 
Ill.App. 466—Davis v. Home Ins. 
Co., 233 Ill.App. 566—Deterding v. 
Central Illinois Public Service Co., 
223 Ill.App. 374—Consumers’ Mut. 
Oil Co. v. Western Petroleum Co., 
216 Ill.App. 382—Warner v. Arm¬ 
strong, 214 Ill.App. 188—Elia v. 
Societa Mutuo Soccorso di Piane 
Crati, 203 Ill.App. 278—McGovern 
v. City of Chicago, 202 Ill.App. 139, 
affirmed 118 N.E. 3, 281 Ill. 264. 
See Barber v. Mellish-Hayward Co., 
209 Ill.App. 299—Stevenson v. 
Knights of Pythias, 209 Ill.App. 69 
—Chicago Record-Herald Co. v. 
Fred Bender Store Fixture Co., 207 
Ill.App. 152—Peirce v. Ott, 201 Ill. 
App. 46—Williams v. Wrigley, 199 
Ill.App. 495—Simmons Motor Co. v. 
Dudley, 196 Ill.App. 329. 

Iowa.—Dake v. Ward, 150 N.W. 50, 
168 Iowa 118. 

Mo.—Brockman v. United Rys. Co. of 
St. Louis, 197 S.W. 337, 271 Mo. 696 
—Whiteley v. Watson, 178 S.W. 
464. 

Battaglia v. State Social Security 
Commission of Missouri, App., 179 
S.W.2d 640—Criner v. American 
Mut. Life Ins. Co., App., 163 S.W. 2d 
797—Hines v. Bezier, App., 161 S. 
W.2d 681—Lawyers Co-op. Pub. Co. 
v. Piatt, App., 128 S.W.2d 1072— 
Ozark Sav. Bank v. Moberly, App., 
107 S.W.2d 974—Poshek v. Marce- 
line Coal & Mining Co., App., 231 S. 
W. 70. 

Wyo.—Hoy v. Frederick, 252 P.2d 112, 
70 Wyo. 496—Hunt v. Fluty, 161 P. 
2d 671, 62 Wyo. 71— Corpus Juris 
Secundum quoted in Wyodak Chem¬ 
ical Co. v. Board of Land Com'rs of 
Wyoming, 65 P.2d 1103, 1109, 51 
Wyo. 265—Fryer v. Campbell, 28 P. 
2d 475, 46 Wyo. 491. 

4 C.J. p 391 note 66. 

Agreed statement of facts 
Where, in lieu of transcript of tes¬ 
timony which was not reported, par¬ 
ties agreed on statement of facts, 
appellant in his abstract should have 
made an abstract or abridgment of 
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will not be considered, when the portions of the 
record pertaining thereto, or necessary for a con¬ 
sideration thereof, have not been properly or suffi¬ 
ciently abstracted. 93 

It has been said that the abstract should contain 
all the necessary steps in the litigation. 93 - 5 Apart 
from the other matters hereinafter considered in 
§§ 989-996, it is often requisite that the abstract 
contain sufficient of the record to show when, 
where, and how the action was commenced; 94 
summons or return or other matters taking the 
place of process, such as appearance or filing of 
answer or counterclaim; 94 * 5 that trial was had and 
judgment rendered; 95 and the manner of transfer 
where the trial was had and judgment rendered in 


APPEAL & ERROR § 988 

a court of a county other than that of the proper 
venue. 96 The abstract should also show that spe¬ 
cial interrogatories were submitted to opposing 
counsel, where this procedure is required by stat¬ 
ute. 96 * 5 Where the jurisdiction of the appellate 
court is dependent on the nature of the action or 
type of interest involved, the abstract should show 
facts sufficient to give jurisdiction. 97 In the ab¬ 
sence of any specific requirement, the transfer of 
a suit from the law to the equity side of the court 
in the course of proceedings need not be shown by 
the title of the case as abstracted. 97 - 5 

Ordinarily matters which are not properly a part 
of the record shall not be included in the abstract. 98 
If so required, however, it may be necessary to 


the agreed statement and mere refer¬ 
ence to the page where it was to be 
found in the transcript was insuffi¬ 
cient. 

Ark.—Rider v. Baker, 155 S.W.2d 580, 
202 Ark. 1197. 

Presumption 

If the abstract is insufficient to 
show that the judgment of the lower 
court was erroneous, it will be pre¬ 
sumed to be correct. 

Ariz.—Martin v. Bankers’ Trust Co., 
156 P. 87, 18 Ariz. 55. 

4 C.J. p 391 note 66 [a] (1). 
Purpose of rule 

Purpose of rule that abstract must 
show as much of the record as is nec¬ 
essary to dispose of the errors as¬ 
signed is to facilitate and expedite 
the work of the appellate court. 
Mo—Woods v. Dowd, 137 S.W.2d 426, 
345 Mo. 718. 

Writs of error 

Supreme court rule that abstract 
must show as much of the record as 
is necessary to be consulted in dis¬ 
posing of errors assigned applies to 
writs of error as well as to appeals. 
Mo.—Woods v. Dowd, 137 S.W.2d 426, 
345 Mo. 718. 

93. Ariz.—Daggs v. Howard Sheep 
Co., 145 P. 140, 16 Ariz. 283. 

Ark.—Speed v. Mays, 288 S.W.2d 953. 
Ill.—Toomey v. Toomey, 182 N.E. 759, 
350 Ill. 162. 

New York, C. & St. L. R. Co. v. 
American Transit Lines, 89 N.E.2d 
858, 339 Ill.App. 282, reversed on 
other grounds 97 N.E.2d 264, 408 
Ill. 336—Arnold v. Rebhan, 266 Ill. 
App. 554. See Lange v. Stack, 199 
Ill.App. 538—Sayrs v. Yangas, 191 
Ill.App. 31—North Side Sash & 
Door Co. v. Schuetz, 189 Ill.App. 379 
—Chicago Telephone Co. v. Haley, 
187 Ill.App. 35. 

4 C.J. p 392 note 6.7. 

Wyo.—Dudley v. Montgomery Ward 
& Co., 192 P.2d 617, 64 Wyo. 357. 
“Additional statement of facts” 

An '‘additional statement of facts” 
filed by appellants concerning stipu¬ 


lation entered into between counsel 
could not be considered by supreme 
court, where matter was not made 
part of abstract, and was not brought 
to attention of district court. 

Iowa.—Johnston v. Federal Land 
Bank of Omaha, 284 N.W. 393, 226 
Iowa 496. 

Constitutional questions 

Where the constitutionality of cer¬ 
tain provisions of a statute had been 
passed on in previous cases, appel¬ 
lant’s objections could not be consid¬ 
ered because his abstract was so de¬ 
fective that the court could not de¬ 
termine whether his objections were 
the same as those previously consid¬ 
ered or whether they raised a new 
and different point. 

Ill.—Department of Finance v. Bode, 
33 N.E.2d 586, 376 Ill. 374. 

93.5 Ill.—Reid v. City of Belvidere, 
12 N.E.2d 684, 293 Ill.App. 638— 
Stevenson v. Illinois State Trust 
Co., 11 N.E.2d 840, 292 Ill.App. 528 
—Shaw v. Davis, 7 N.E.2d 331, 289 
Ill.App. 447. 

Mo.—Brown v. Reichmann, 164 S.W. 
2d 201, 237 Mo.App. 136. 

Abstract of record should contain 
a complete history of the case in 
short abbreviated form, as found in 
the record, and should be complete 
enough to show that the questions 
presented for review have been prop¬ 
erly preserved. 

Mo.—King v. City of Rolla, 130 S.W. 

2d 697, 234 Mo.App. 16. 

Abstract held sufficient 
Mo.—Brown v. Reichmann, 164 S.W. 
2d 201, 237 Mo.App. 136. 

94. Mo.—Vaught v. Home Ins. Co. 

of New York, App., 277 S.W. 939. 
Sufficient showing 

(1) Where, although the abstract 
did not expressly state when and 
where the suit was filed, it did set 
forth the judgment which recited 
that all parties appeared and went to 
trial without objection, except one 
who was notified by publication in 
the county where land involved was 
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situated, as shown by the pleadings, 
the abstract was not fatally deficient. 
Mo.—Weller v. Searcy, 123 S.W.2d 73, 
343 Mo. 768. 

(2) A recital that "this suit was 
commenced in the circuit court of 
Adair County, Missouri, returnable to 
the October term, 1924, thereof,” 
while unconventional in not showing 
the date of filing, is sufficient to 
show that an action was filed, and in 
what county. 

Mo.—Vaught v. Home Ins. Co. of 
New York, App., 277 S.W. 939. 

94.5 Mo.—Bieser v. Woods, 147 S.W. 
2d 656, 347 Mo. 437, transferred, 
see, 150 S.W.2d 524, 236 Mo.App. 
126. 

95. Mo.—McGuire v. Brokaw, App., 
226 S.W. 581. 

4 C.J. p 391 note 66 [b]. 

96. Mo.—Windle v. City of Spring- 
field, 8 S.W.2d 61, 320 Mo. 459. 

96.5 Ill.—Racine Fuel Co. v. Rawl¬ 
ins, 29 N.E.2d 387, 306 Ill.App. 580, 
reversed on other grounds 36 N.E. 
2d 710, 377 Ill. 375. 

97. Ill.—Toomey v. Toomey, 182 N. 
E. 759, 350 Ill. 162. 

97.5 Ill.—Logemeyer v. Fulton State 
Bank, 40 N.E.2d 316, 313 Ill.App. 
270, affirmed 50 N.E.2d 694, 384 Ill. 
11 . 

98. Ill.—Davis v. Mosbacher, 252 Ill. 
App. 536. See Trinity M. E. Church 
of Chicago v. Marie M. E. Church 
of Chicago, 199 Ill.App. 580. 

Kan.—Murrell v. Janders, 44 P.2d 
218, 141 Kan. 906. 

4 C.J. p 392 note 69. 

An abstract must be an abstract of 
the record and not contain matters 
supplied by the parties. 

Ill.—Miller v. Green, 103 N.E. 2d 188, 
345 Ill.App. 255. 

Arguments or comments of counsel 

do not properly belong in an abstract 
of the record. 

Ark.—Winn v. Schneider, 182 S.W.2d 
216, 207 Ark. 605. 
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show what matters were incorporated into the rec¬ 
ord by a bill of exceptions by an abstract or state¬ 
ment of the contents of the bill," or to include an 
assignment of errors. 1 

An appellant’s abstract will, as against him, be 
deemed sufficiently full and accurate to present all 
the errors on which he relies. 2 Inaccurate and mis¬ 
leading abstracts will not be tolerated. 2 * 5 

§ 989. -Incorporating Evidence 

a. In general 

b. Documentary evidence 

c. Abridgment of the evidence 

d. Necessity that all evidence be included 


a. In General 

The abstract must contain a statement of as much of 
the evidence as is essentia} to a consideration of the ques¬ 
tions or errors presented for review. 

When a question presented for review is depend¬ 
ent on a consideration of the evidence, as much of 
the evidence as is necessary for the purpose must 
be abstracted. 3 Evidence not abstracted will not be 
considered, 4 unless it is supplied by the counter ab¬ 
stract or counsel admit it was received, 4 * 5 even 
though it is contained in the original record, 5 since, 
as shown in § 998, the appellate court will not re¬ 
sort to the record to ascertain what material evi¬ 
dence was introduced; and a mere reference to the 
record is insufficient. 6 


Ill.—-Eyer v. Read, 102 N.E.2d 754, 
345 Ill.App. 293. 

Kan.—Sharp v. Losee, 199 P. 94, 109 
Kan. 211. 

Mo.—Hooper v. Wineland, App., 131 
S.W.2d 232. 

Wyo.—Fryer v. Campbell, 28 P. 2d 475, 
46 Wyo. 491. 

Conclusions 

An abstract of the bill of excep¬ 
tions, which contained certain state¬ 
ments which were conclusions of the 
writer of the abstract as to the legal 
effect of the evidence, was not in ac¬ 
cord with proper practice. 

Mo.—Maxwell v. Andrew County, 146 
S.W.2d 621, 347 Mo. 156. 

Documents 

It was improper to present to re¬ 
viewing court an abstract of con¬ 
tents of documents which did not ap¬ 
pear in the record. 

Ill.—Ragen v. Bennigsen, 135 N.E.2d 
128, 10 Ill.App.2d 356. 

Dim 1 ted to record, below 

It is appellant’s duty and right to 
abstract only matters appearing of 
record below, including judgment roll, 
formal pleadings, verdict of jury, if 
any, and proceedings shown in bill of 
exceptions as settled by trial court. 
Mo.—Rhodus v. Geatley, 147 S.W.2d 
631, 347 Mo. 397. 

99. Mo.—Billings Special Road Dist. 
v. Christian County, 5 S.W.2d 378, 
319 Mo. 963. 

Haibe v. Walsh, 38 S.W.2d 523, 
225 Mo.App. 770—Brown v. British 
Dominions General Ins. Co., Limit¬ 
ed, of London, England, App., 228 
S.W. 884—Yuede v. Funck, App., 207 
S.W. 244—Greenfield v. Roberts 
Cotton Oil Co., App., 182 S.W. 1052. 
Necessity to show settlement and 
filing of bill see infra § 996. 

I. Wyo.—Dudley v. Montgomery 
Ward & Co., 192 P.2d 617, 64 Wyo. 
357—Fryer v. Campbell, 28 P.2d 
475, 46 Wyo. 491. 

4 C.J. p 400 note 45* 


| Purpose of rule requiring appel- 
! lant’s abstract to include a specifica¬ 
tion of errors complained of, sepa¬ 
rately set forth and numbered, is to 
promote definiteness, fairness, and 
orderly procedure on review by ad¬ 
vising both appellee and appellate 
court concerning the particular er¬ 
rors claimed. 

Kan.—Quick v. Purcell, 295 P.2d 626, 
179 Kan. 319—Carrington v. British 
American Oil Producing Co., 138 P. 
2d 463, 157 Kan. 101—Lambeth v. 
Bogart, 125 P.2d 377, 155 Kan. 413. 

In Oregon 

(1) Under the former rule in Ore¬ 
gon the court would not consider 
errors not assigned in the abstract 
except those going to the jurisdic¬ 
tion of the court or the sufficiency of 
the action. 

Or.—Carter v. Simpson Estate Co., 
193 P. 913, 103 Or. 383. 

(2) However, under the present 
rule the assignment need not appear 
in the abstract, it being sufficient that 
it appear in the brief. 

Or.—Mannix v. Portland Telegram, 
284 P. 837, 136 Or. 474—Paul v. 
State Industrial Accident Commis¬ 
sion, 273 P. 337, 127 Or. 599. 

(3) Specification of errors in brief 
see infra § 1322. 

2. Ark.—Powers Mfg. Co. v. Arkan¬ 
sas Rice Growers’ Co-op. Ass'n, 281 
S.W. 379, 170 Ark. 771. 

Mo.—Cockrell v. Taylor, 145 S.W.2d 
416, 347 Mo. 1. 

4 C.J. p 392 note 68. 

2.5 Ill.—Miezio v. Miezio, 129 N.E. 
2d 20, 6 Ill.2d 469. 

3. Ariz.—Johnston v. Hare, 246 P. 
546, 30 Ariz. 253. 

Ark.—Davidson v. Messing, 215 S.W. 
2d 138, 214 Ark. 227—Jones v. 
Bank of Commerce of Fort Sinith, 
199 S.W. 103, 131 Ark. 362. 

Colo.—McWilliams v. Patton, 202 P. 
710, 70 Colo. 475. 
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f Ill.—People ex rel. Rose v. Craig, 89 
N.E.2d 409, 404 Ill. 505—People ex 
rel. McWard v. Wabash R. Co., 70 
N.E.2d 36, 395 Ill. 243—People ex 
rel. Oiler v. New York Cent. R. Co., 
58 N.E.2d 51, 388 Ill. 382—Gold v. 
Illinois Commerce Commission, 48 
N.E.2d 391, 383 Ill. 11—Depart¬ 
ment of Finance v. Sheldon, 44 N.E. 
2d 863, 381 Ill. 256. 

Kruse v. Rhodus, 84 N.E.2d 688, 
336 Ill.App. 537—Factly v. Factly, 
78 N.E.2d 137, 333 Ill.App. 611. 

Iowa.—In re Gerdes’ Estate, 56 N.W. 
2d 897, 244 Iowa 332—Merritt v. 
Ludwig-Wiese, 235 N.W. 292, 212 
Iowa 71. 

Kan.—Schreiner v. Rothgarn, 114 P. 
2d 834, 154 Kan. 20—State v. Ben- 
nell, 19 P.2d 443, 137 Kan. 183— 
Platts v. Thompson, 268 P. 833, 126 
Kan. 544. 

Minn.—Corpus Jbris Secundum cited 
in Seerup v. Swanson, 26 N.W.2d 
33, 223 Minn. 230. 

Mo.—Orlann v. Laederich, 92 S.W.2d 
190, 338 Mo. 783—State ex inf. of 
Barrett ex rel. McCann v. Parrish, 
270 S.W. 688, 307 Mo. 455. 

Peck v. Great American Ins. Co. 
of New York, App., 90 S.W.2d 415. 

Wyo.—Hunt v. Fluty, 161 P.2d 671, 62 
Wyo. 71—Fryer v. Campbell, 28 P. 
2d 475, 46 Wyo. 491. 

4 C.J. p 392 note 70. 

4. Ill.—See In re Foster’s Estate, 
197 Ill.App. 374—White Oak Coal 
Co. v. Worthington, 188 Ill.App. 
567. 

Mo.—Robinson v. Chicago, B. & Q. R. 
Co., App., 38 S.W.2d 514. 

4 C.J. p 393 notes 71, 73. 

4.5 Kan.—Henley v. Carrington, 164 
P.2d 139, 160 Kan. 630. 

5. S.D.—Lothian v. Western Union 
Tel. Co., 126 N.W. 621, 25 S.D. 319. 

6. Ark.—Shorter Univ. -v. Franklin* 
88 S.W. 587, 974, 75 Ark. 57L 

4 G.J. p 393 note 74. 
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Accordingly, a claim that evidence was erroneous¬ 
ly admitted or excluded will not be reviewed when 
the evidence is not shown by the abstract ; 7 and the 
sufficiency of the evidence will not be considered 
when the abstract does not present a full and fair 
statement of all the evidence on the point, 8 for a 
finding will be presumed to have been supported by 
the evidence, unless the abstract shows the con¬ 
trary, 9 although, if the abstract purports and ap¬ 
pears to contain all of the material evidence in the 
cause, there can be no presumption that competent 
and sufficient testimony was omitted. 10 Further¬ 
more, unless an appellant abstracts the testimony of 
his opponent as well as his own, he will be deemed 
to have abandoned contentions based upon con¬ 
flicting evidence, or he may be assessed the costs 
of an additional abstract filed by appellee for such 
purpose. 11 

Evidence should be presented accurately 11 - 5 and 
without emphasizing portions thereof favorable to 
the abstracter. 11 - 10 

Evidence need not or should not be included in 
the abstract if it is not necessary to a full under¬ 
standing of the questions presented for decision, 12 
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or pertinent thereto, or the subject of assignment 
of error. 13 

Although an abstract of the oral evidence is ordi¬ 
narily based on a transcript of the stenographer's 
report of the testimony, if the evidence is not re¬ 
ported a statement of the evidence approved by the 
trial court may serve as a sufficient substitute for 
the transcript from which the abstract may be made 
in the absence of a statute providing otherwise. 14 

A court rule requiring abstracted evidence to be 
set forth in chronological order is not complied with 
by grouping all the evidence given by different wit¬ 
nesses under separate heads or issues. 15 

Even in equity cases an abridgment or abstract of 
the evidence may be necessary, under statutory pro¬ 
vision therefor, 16 notwithstanding the appellate 
court tries the case de novo; 16 - 5 but if the statute 
requires a full report of the evidence in such cases 
an abridgment is not permissible. 17 

b. Documentary Evidence 

Documentary evidence which it is necessary for the 
appellate court to consider should sufficiently be set forth 
in the abstract. 


7. Ill.—Arkansas Sweet Potato 

Growers’ Exchange v. Wignall- 
Moore Co., 249 Ill.App. 34. 

Mo.—Jennemann v. Bucher, 171 S.W. 

613, 186 Mo.App. 179. 

4 C.J. p 393 note 75. 

8. Ark.—Power Mfg. Co. v. Arkan¬ 
sas Rice Growers’ Co-op. Ass’n, 281 
S.W. 379, 170 Ark. 771. 

4 C.J. p 393 note 76. 

Claim that evidence is unimportant 
An appellant not abstracting all 
the testimony cannot claim that it is 
insufficient to sustain the judgment 
by reason of his averment that some 
or all of the evidence is unimportant 
or immaterial. 

Ark.—Smith v. Beard, 24 S.W.2d 338, 
180 Ark. 1141—Power Mfg. Co. v. 
Arkansas Rice Growers’ Co-op. 
Ass'n, 281 S.W. 379, 170 Ark. 771. 

9. Ark.—Bryson v. Ellsworth, 200 S. 
W.2d 504, 211 Ark. 313—-Power Mfg. 
Co. v. Arkansas Rice Growers’ Co¬ 
op. Ass’n, 281 S.W. 379, 170 Ark. 
771. 

4 C.J. p 393 note 77. 

10. Colo.—Henry Inv. Co. v. Semon- 
ian, 100 P. 425, 45 Colo. 260. 

11. Ark.—Bryson v. Ellsworth, 200 
S.W.2d 504, 211 Ark. 313—Beavers 
v. Security Mut. Ins. Co., 88 SW. 
848, 76 Ark. 138. 

Ill.—Zechman v. Zechman, 63 N.E.2d 
499, 391 Ill. 510. 

New York, C. & St. L. R. Co. v. 
American Transit Lines, 89 N.E.2d 
858, 339 Ill.App. 282, reversed on 
other grounds 97 N.E.2d 264, 408 
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Ill. 336—Entwhistle v. Henke, 113 
Ill.App. 572, affirmed 71 N.E. 990, 
211 Ill. 273, 103 Am.S.R. 196. 

Kan.—Lafler v. Midwest Life & Cas¬ 
ualty Ass’n, 53 P.2d SOI, 143 Kan. 
160. 

11.5 Ill.—Miezio v. Miezio, 129 N.E. 
2d 20, 6 Ill.2d 469. 

II. 10 Ill.—Miezio v. Miezio, supra. 

12. Iowa.—McArthur v. Schultz, 43 
N.W. 223, 78 Iowa 364. 

4 C.J. p 393 note 81. 

Damages 

Where trial court specifically stated 
that there was no need to consider 
question of damages and did not pass 
thereon, plaintiff, in taking his ap¬ 
peal, was justified in assuming it was 
not necessary to abstract that part 
of record which related to damages, 
even though damage by reason of 
breach of warranty was necessary 
element for plaintiff’s case. 

III. —Spitzer v. Bradshaw-Praeger & 
Co., 135 N.E.2d 114, 10 Ill.App.2d 
445. 

Question for trial court 
Abstract of defendant appealing 
from order erroneously refusing to 
assess against plaintiff as part of 
costs reasonable attorneys’ fee was 
complete, notwithstanding defendant 
had not abstracted certain lawyers’ 
evidence with respect to amount of 
fee to be allowed, since that was a 
question for trial court. 

Iowa.—Rodman v. Ladwig, 274 N.W. 
| 1, 223 Iowa 884. 
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13. Mo.—Ahern v. Matthews, 85 S. 
W.2d 377, 337 Mo. 362. 

Hayward v. Ham, App., 29 S.W. 
2d 243, quashed State ex rel. Hay¬ 
wood v. Haid, 51 S.W.2d 79, 330 
Mo. 686. 

4 C.J. p 393 note 80. 

14. Kan.—State v. Bennell, 19 P.2d 
443, 137 Kan. 183. 

15. Wash.—Connecticut Inv. Co. v. 
Yokom, 178 P. 628, 105 Wash. 428. 

16. Wash.—Crowley v. Byrne, 143 
P. 873, 82 Wash. 146—Caldwell v. 
Klyce, 141 P. 1042, 80 Wash. 469. 

4 C.J. p 393 note 82. 

Reason for rule 

Although trial court may have de¬ 
cided chancery case on complaint and 
demurrer without considering testi¬ 
mony, abstract of testimony required 
by court rule should have been made 
to enable reviewing court to deter¬ 
mine whether complaint, if defec¬ 
tive, was aided by proof. 

Ark.—Norden v. De Yore, 184 S.W.2d 
585, 217 Ark. 1105. 

Form 

In an equity suit, under the stat¬ 
ute, abstract of the evidence may be 
either by questions and answers or 
in narrative form. 

Mo.—Deverell v. Eagle-Picher Lead 
Co., App., 137 S.W.2d 473. 

16.5 Ark.—Smock v. Corpier, 292 S. 
W.2d 260. 

17. Mass.—Romanausky v. Skutulas, 
154 N.E. 856, 258 Mass. 190. 
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Ordinarily, at least the substance of documentary 
evidence which is material to the questions present¬ 
ed to the appellate court must be shown in the ab¬ 
stract. 18 A mere reference to the instrument is 
not sufficient, 19 although the appellate court may, if 
it wishes, consider documents which are a part of 
the record and referred to even though they have 
not been included in the abstract. 20 However, the 
appellate court may properly refuse to consider 
questions which necessitate detailed examination of 
exhibits in the transcript which are not abstract- 
ed.20.5 


e. Abridgment of the Evidence 

In the absence of a statute or rule of court providing 
otherwise, the abstract should usually condense the evi¬ 
dence and state it in narrative form. 

Although a narrative statement of the evidence 
is not absolutely essential where the statute or rule 
of court permits the material parts of the record to 
be set out, 21 or where a full statement of the evi¬ 
dence is necessary to a proper understanding of the 
case, 22 the abstract should generally abbreviate and 
condense the evidence, 23 and may, and often should, 
state it in narrative form. 24 Hence, if the rules re- 


18. Ark.—Smock v. Corpier, 292 S. 
W.2d 260—Gnmmett v. Roberts, 100 
S.W.2d 961, 193 Ark. 1179—Morton 
v. Linton, 197 S.W. 5S4, 130 Ark. 
591, 136 Ark. 512. 

Colo.—Mansfield v. Harris, 244 P. 
474, 79 Colo. 164. 

Ill.—Frank v. Central Mut. Ins. Co., 
273 Ill.App. 445—Angelina County 
Lumber Co. v. Michigan Cent. R. 
Co., 252 Ill.App. S2—Burke v. In¬ 
stant Heat Co. of America, 236 Ill. 
App. 275. See Sundstrom v. Wein- 
rich, 207 Ill.App. 313—Hallgren v. 
Cowles, 1S4 Ill.App. 87. 

Iowa.—Thompson v. Illinois Central 

R. Co., 153 N.W. 174. 

Mo.—Maxwell v. Andrew County, 146 

S. W.2d 621, 347 Mo. 156—Mays v. 
Jackson, 145 SAW 2d 392, 346 Mo. 
1224—Bueker v. Aufderheide, 136 
S.W.2d 281, 345 Mo. 833—Crews v. 
Lombard, 216 S.W. 512. 

Ross v. Speed-O Corp. of Amer¬ 
ica, App., 130 S.W.2d 180—Lawyers 
Co-op. Pub. Co. v. Piatt, App., 123 
S.W.2d 1072—Auxvasse Quarry Co. 
v. Harrison, App., 127 S.W.2d 61. 

4 C. J. p 394 note 83. 

Exhibits themselves necessary 

Testimony of witnesses, giving 
their version of exhibits, or state¬ 
ments of counsel introducing exhibits 
or referring to portions thereof for 
purpose of identification or in discuss¬ 
ing them, cannot be substituted on 
appeal m lieu of the exhibits them¬ 
selves, especially in an equity case. 
Mo.—Ross v. Speed-O Corp. of Amer¬ 
ica, App., 130 S.W.2d ISO—Colora¬ 
do Milling & Elevator Co. v. Rolla 
Wholesale Grocery Co., App., 102 S. 
W.2d 681. 

Exhibits not in record 
Appellant’s abstract of record, 
showing that certain exhibits re¬ 
ceived in evidence were not included 
in bill of exceptions when approved 
by counsel, signed by trial judge and 
filed by clerk, is sufficient, even 
though it fails to set out contents of 
such exhibits. 

Mo.—Rhodus v. Geatley, 147 S.W.2d 
631, 347 Mo. 397. 

Abstracting exhibits filed with ap¬ 
pellate court by stipulation 
(1) While it is proper for counsel 


to stipulate original exhibits of en¬ 
gineers to the appellate court, they 
must abstract the same for the con¬ 
venience of the appellate tribunal. 
Iowa.—Rider v. Hockett, 176 N.W. 

242, 188 Iowa 1289. 

(2) “The plans and specifications 
were not inserted in the abstract, but 
counsel, on their own motion, entered 
into a stipulation to file the originals 
or a certified copy thereof with the 
clerk of this court, and a huge roll 
of papers, profile maps, and drawings 
was so filed; where there was a call 
for such papers in the abstract, the 
court was referred to such file. No 
part of the same was printed, nor 
explanation inserted which would di¬ 
rect attention to the precise matters 
involved. No doubt it is often diffi¬ 
cult and sometimes wholly unneces¬ 
sary to print all of such documents; 
and in such case the originals or a 
copy of the complete plans and spec¬ 
ifications might be filed with the 
clerk under an authorized stipula¬ 
tion, but even in such case enough of 
them should be set forth in the ab¬ 
stract to enable the court to under¬ 
stand the precise matters in contro¬ 
versy so that we can, if desiring to 
refer to the originals, go directly to 
the items involved without taking 
time to become familiar with such 
documents, which, at best, are com¬ 
plex and difficult to be analyzed and 
understood by any one except in that 
business.” 

Mo.—City of Weston ex rel. Maley & 

Kelly Contracting Co. v. Chastain, 

App., 234 S.W. 350, 353. 

Photographs introduced in evi¬ 
dence, but not included in the ab¬ 
stract, cannot be considered on ap¬ 
peal. 

Mo.—Robinson v. Chicago, B. & Q. R. 

Co., App., 38 S.W.2d 514. 

Setting out of a document in full 

in the abstract may be necessary 
where a rule of court requires doc¬ 
umentary evidence which has been 
excluded to be so set out. 

Mo.—Merrill v. Johnson, App., 184 S. 

W. 1191. 

Showing colors on exhibit 

When a survey or plat used in evi¬ 
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dence has lines of different colors, 
referred to in the testimony, the ab¬ 
stract should in some way show the 
colors of the different lines. 

Mo.—Blaske v. Wehmeyer, 226 S.W. 
868, 285 Mo. 524. 

19. Mo.—Ross v. Speed-O Corp. of 
America, 130 S.W.2d 865, 343 Mo. 
500. 

City of Weston ex rel. Maley & 
Kelly Contracting Co. v. Chastain, 
App., 234 S.W. 350. 

4 C.J. p 394 note 84. 

20. Kan.—Washbon v. Holton State 
Bank, 121 P. 515, 86 Kan. 468. 

20.5 Ark.—Reep v. Reep, 241 S.W.2d 
262, 219 Ark. 270. 

21. Mo.—Southern Surety Co. v. 
York, 267 S.W. 44, 218 Mo.App. 629 
—Pattonsburg Sav. Bank v. Koch, 
App., 255 S.W. 580. 

22. Mo.—Lyvers v. Rutherford, App., 
80 S.W.2d 729. 

4 C.J. p 394 note 92. 

23. Iowa.—Marks Hat Co. v. Slatnik, 
154 N.W. 757, 178 Iowa 370. 

Mo.—Richardson v. Touchstone, App., 
180 S.W. 1010. 

4 C.J. p 394 note 86. 

Although rules do not require a 
condensation of the oral testimony it 
is best to do so when possible. 

Md.—Lowes v. Carter, 93 A. 216, 124 
Md. 678. 

Reasonable effort to condense suffi¬ 
cient 

Mo.—Bank of Malden v. Wayne Head¬ 
ing Co., 200 S.W. 693, 198 Mo.App. 
601. 

24. Ill.—Gardner v. Shekleton, 253 
Ill.App. 333. 

Kan.—Wood v. Syracuse School Dist. 

No. 1, 193 P. 1049, 108 Kan. 1. 

Mo.—Lemmon v. Continental Casual¬ 
ty Co., 169 S.W.2d 920, 350 Mo. 1107 
—Polk v. Missouri-Kansas-Texas R. 
Co., Ill S.W.2d 138, 341 Mo. 1213, 
114 A.L.R. 873—Bakersfield News 
v. Ozark County, 92 S.W.2d 603, 338 
Mo. 519. 

Kelly v. Kansas City Building & 
Loan Ass’n, App., 86 S.W.2d 975— 
Kirkpatrick v. American Creosot- 
ing Co., 37 S.W.2d 996, 225 Mo.App. 
774—Craven v. Midland Milling Co., 
App., 228 S.W. 513. 
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quire a condensation of the evidence, it is improper 
to set it out by question and answer, 25 unless such 
method of presenting the evidence is essential be¬ 
cause the question presented relates to the propriety 
of a question asked, or a motion for a directed ver¬ 
dict, or the like. 26 

Statutes or rules providing for a condensation of 
the evidence or its statement in narrative form 
do not authorize a condensation to such an extent 
as to obscure important matters introduced, 22 nor 
do they permit interpretation and comments on the 
evidence or the emphasizing of parts thereof by 
large type 28 or by italics. 28 ' 5 Moreover, mere con¬ 
clusions of the abstracter as to the effect of the evi- 
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dence are insufficient as a narrative statement there¬ 
of.- 9 The narrative should show the testimony as 
it appears in the questions and answers, 29 - 5 in the 
language of the witnesses, 29 -i° and the order and 
sequence of the testimony should be preserved ; 29 - 15 


the abstract should show whether evidence was ad¬ 
duced on direct, cross, or redirect examination. 29 - 20 


An abstract may be sufficient even though it nar¬ 
rates part of the testimony, and sets out other parts 
in question and answer form. 29 - 25 


Failure to comply with rules or statutes requiring 
the evidence to be condensed or stated in narrative 
form may result in the appellate court refusing to 


Wash.—Globe Electric Co. v. Mont¬ 
gomery, 148 P. 596, 85 Wash. 452— 
King v. King, 145 P. 971, 83 Wash 
615. 

4 C.J. p 394 note 87. 

Standing on demurrer to evidence as 
excusing compliance 
The fact that an appellant stands 
on its demurrer to the evidence does 
not excuse a noncompliance with a 
court rule requiring abstracting and 
reducing of the evidence to narra¬ 
tive form. 

Mo.—Killingsworth v. Kansas City, 
C. & S. Ry. Co., App., 209 S.W. 301. 

25. Ill.—Zechman v. Zechman, 63 N. 

E.2d 499, 391 Ill. 510. 

Iowa.—Thorne v. Reiser, 60 N.W. 2d 
784, 245 Iowa 123—Phillips v. 

Smith, 38 N.W.2d 87, 240 Iowa 863 
—Swensen v. Union Central Life 
Ins. Co., 280 N.W. 600, 225 Iowa 428 
—Holden v. Charlson, 183 N.W. 439. 
Mo.—Marx v. Marx, App., 88 S.W. 2d 
1018—Alford v. Link Milling Co., 
245 S.W. 1070, 215 Mo.App. 116. 
Wash.—Connecticut Inv. Co. v. Yo- 
kom, 178 P. 628, 105 Wash. 428. 
Wyo.—Civic Ass’n of Wyoming v. 
Railway Motor Fuels, 116 P.2d 236, 
57 Wyo. 213. 

4 C.J. p 394 note 88. 

Questions and answers incorporated 
by reference 

The court of appeals will not ex¬ 
amine the evidence, set out by ques¬ 
tions and answers, contained in a 
bill of exceptions and referred to in 
the abstract, the objection to this 
being equally as strong as though 
the testimony had been copied in the 
abstract itself. 

Mo.—Bollinger v. New Era Pub. Co., 
App., 68 S.W.2d 725. 

26. Mo.—Craven v. Midland Milling 
Co., App., 228 S.W. 513. 

4 C.J. p 395 notes 94, 3 [d]. 

Demurrer to the evidence 

It is improper to set out in the 
abstract the mere tendency of the 
evidence, instead of copying it in 
hsec verba, where the propriety of 
the demurrer to the evidence is 


raised, unless defendant stands on 
his adversary's undisputed testimony. 
Mo.—Craven v. Midland Milling Co., 
supra. 

27. Ill.—Hallett v. Hallett, App., 135 
N.E.2d 224—Smith v. Village of 
Villa Park, 25 N.E.2d 104, 303 Ill. 
App. 229. 

Mo.—La Salle Extension University 
v. Jones, App., 300 S.W. 1000—Huff 
v. Doerr, 228 S.W. 849, 206 Mo.App. 
563. 

4 C.J. p 395 note 93. 

Evidence considered inadmissible by 
counsel 

An appellant’s counsel may not 
rule on admissibility of evidence by 
leaving it out of abstract, but they 
must include it and argue its admis- 
| sibility and legal effect to supreme 
court. 

Mo.—Redler v. Travelers’ Ins. Co., 
117 S.W.2d 241, 342 Mo. 677. 
Indicating omissions 
Abridgment of the printed record 
in accordance with supreme court 
rule permitting an abridgment is de¬ 
sirable wherever possible, but where 
it omits portions of the settled case, 
the fact of such omission should be 
indicated by a brief explanation in¬ 
dicating the omission and the reason 
therefor. 

Minn.—In re Palm’s Estate, 297 N.W. 
765, second case, 210 Minn. 87. 

28. Mo.—Nokes v. Nokes, App., 8 S. 
W.2d 879. 

28.5 Ill.—Miezio v. Miezio, 129 N.E. 
2d 20, 6 Ill.2d 469. 

29. Ark.—Savage v. Savage, 220 S. 
W. 459, 143 Ark. 388. 

Mo.—Mays v. Jackson, 145 S.W.2d 
392, 346 Mo. 1224. 

Stratman v. Norge Co. of Mis¬ 
souri, App., 124 S.W.2d 572, 233 Mo. 
App. 590—Parker v. Massachusetts 
Bonding & Ins. Co., App., 123 S.W. 
2d 570—Cory v. Interstate Securi¬ 
ties Co., App., 99 S.W.2d 861 —City 
of Marshfield ex rel. and to Use of 
Hasten v. Brown, App., 99 S.W. 2d 
485—Beall v. North Missouri Farm¬ 
ers’ Mut. Ins. Co., App., 89 S.W.2d 
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585—Harrington v. Interstate Secu¬ 
rities Co., App., 57 S.W. 2d 438. 
Wash.—Crowley v. Byrne, 143 P. 873, 
82 Wash. 146. 

Wyo.—Civic Assn, of Wyoming v. 
Railway Motor Fuels, 116 P.2d 236, 
57 Wyo. 213—Tibbals v. Graham, 61 
P.2d 279, 50 Wyo. 277, rehearing de¬ 
nied 62 P.2d 285, 50 Wyo. 277, fur¬ 
ther hearing denied 66 P.2d 1048, 
51 Wyo. 350. 

Narrative of counsel rather than 
narrative of witness is improper. 

Mo.—Hines v. Bezier, App., 161 S.W. 
2d 681—Colorado Milling & Eleva¬ 
tor Co. v. Rolla Wholesale Grocery 
Co., App., 102 S.W.2d 681—Beall v. 
North Missouri Farmers’ Mut. Ins. 
Co., App., 89 S.W. 2d 585. 

29.5 Mo.—King v. City of Rolla, 130 
S.W.2d 697, 234 Mo.App. 16. 

29.10 Mo.—Tackett v. Linnenbrink, 
App., 112 S.W. 2d 160. 

Presentation held not to preclude re¬ 
view 

Fact that abstract set out evidence 
as by its effect instead of narrating 
it in the first person, but in a suffi¬ 
ciently clear manner, did not preclude 
review, although the method is un¬ 
satisfactory. 

Mo.—Moberly v. Watson, 102 S.W.2d 
886, 340 Mo. 820. 

29.15 Ill.—Zechman v. Zechman, 63 
N.E.2d 499, 391 Ill. 510. 

29.20 Kan.—Ducoin v. Morris, 277 P. 

2d 587, 177 Kan. 158. 

Failure not fatal 

Although abstracts should always 
clearly disclose whether evidence 
was adduced on direct, cross, or re¬ 
direct examination, failure to do so 
is not fatal on demurrer to evidence 
for reason that on demurrer court 
does not compare testimony on such 
examinations, unless record clearly 
disclosed a witness has positively 
repudiated his former testimony. 

Kan.—Ducoin v. Morris, supra. 

29.25 Mo.—Boland v. Mercantile- 
Commerce Bank & Trust Co., 163 S. 
W.2d 597, 349 Mo. 731. 
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consider the evidence, 30 or in the taxing of part of 
the costs of the abstract to appellant. 31 The court, 
however, has a wide discretion in the matter and 
may examine the abstract submitted, refusing either , 
a dismissal or an affirmance. 32 

d. Necessity That All Evidence Be Included 

It is not always essential that ail the evidence be 
included in the abstract, as it may and should contain , 
only as much of the evidence as is necessary to a consid- • 
eration of the questions presented for review. 

The abstract should contain, 33 or at least pur¬ 
port to contain, 34 the entirety of the evidence where 
it is essential to a consideration of the questions 
presented for review; but otherwise it may and 
should be limited to only those parts of the evidence 
that are material to the errors assigned, 35 and tes¬ 
timony which is merely repetition should be omit¬ 
ted. 36 Thus, where all the evidence pertinent to the 


only material issue is supplied, the abstract is suffi¬ 
cient, 36 - 5 although defective in other respects. 36 - 10 

If an appeal in an equity case results in a trial de 
novo it is usually essential that the abstract set out 
all the evidence, 37 and show whether the evidence 
was received or rejected by the lower court. 38 

If an abstract purporting to contain all the evi¬ 
dence is based on a transcript which, in order to 
effect a proper record preservation of the evidence, 
must properly be certified by the judge and reporter 
to the effect that all evidence has been preserved 
therein, the abstract should show such certifica¬ 
tion. 39 

A statement, made for the purpose of showing 
that all the evidence has been abstracted, will be 
sufficient if the opposite party and the court are 
fairly apprised that appellant claims that he has pre- 


30. Ill.—Zechman v. Zechman, 63 N. 
E.2d 499, 391 Ill. 510. 

Mo.—White v. National Lead Co., 
App., 99 S.W.2d 535—Harrison V. 
Linley, App., 20 S.W.2d 95S—Board- 
man v. Beeker, App., 195 S.W. 505— 
Richardson v. Touchstone, App., ISO 
SW. 1010. 

4 C.J. p 394 note 89. 

31. Iowa.—Vaughn v. Smith, 12 N. 
W. 604, 58 Iowa 553. 

32. Iowa.—Thorne v. Reiser, 60 N. 
W.2d 784, 245 Iowa 123. 

Kan.—Hills v. Allison, 100 P. 651, 79 
Kan. 617. 

33. Mo.—Nelson v. Hammett, 189 S. 
W.2d 238—Bueker v. Aufderheide, 
136 S.W.2d. 281, 345 Mo. 833. 

Lyvers v. Rutherford, App., 80 S. 
W.2d 729—Craven v. Midland Mill¬ 
ing Co., App., 228 S.W. 513—Good¬ 
en v. Modern Woodmen of America, 
189 S.W. 394, 194 Mo.App. 686. 

4 C.J. p 395 note 95. 

34. Iowa.—Coldren Land Co. v. Roy¬ 
al, 118 N.W. 426, 140 Iowa 381. 

4 C.J. p 395 note 96. 

Sxpress statement unnecessary 

Where abstract showed that plain¬ 
tiffs introduced evidence, the evi¬ 
dence offered, that plaintiffs rested, 
that defendants moved for judgment, 
the argument on the motion and its 
allowance, abstract sufficiently show¬ 
ed that it contained all the evidence 
heard in the case, without an express 
statement to that effect. 

Ill.—Schafer v. Robillard, 17 N.E.2d 
• 963, 370 Ill. 92. 

35. Ark.—U. S. Fire Ins. Co. v. Uni¬ 
versal Broadcasting Corp., 168 S. 
W.2d 191, 205 Ark. 115—Hyner v. 
Bordeaux, 195 S.W. 3, 129 Ark. 120. 

Mo.—Boland v. Mercantile-Commerce 
Bank & Trust Co., 163 S.W.2d 597, 
349 Mo. 731—Polk v. Missouri-Kan- 


sas-Texas R. Co., Ill S.W.2d 138, 
341 Mo. 1213, 114 A.L.R. 873— 
Bakersfield News v. Ozark County, 
92 S.W.2d 603, 338 Mo. 519. 

Scott v. Tanner, App., 208 S.W. 
264. 

4 C.J. p 395 note 97. 

Where error is assigned in reject¬ 
ing proper evidence, the abstract is 
generally sufficient if it contains the 
offer of the evidence and the court’s 
ruling thereon, without setting forth 
all the evidence in the case. 

Mo.—Scott v. Tanner, supra. 

36. Mo.—Danglade & Robinson Min¬ 
ing Co. v. Mexico-Joplin Land Co., 
App., 190 S.W. 35. 

4 C.J. p 395 note 98. 

36.5 Ark.—Poinsett Gin Co. v. Mc¬ 
Coy, 172 S.W.2d 18, 205 Ark. 975— 
Hyner v. Bordeaux, 195 S.W. 3, 129 
Ark. 120—St. Louis, I. M. & S. R. 
Co. v. Craft, 1?1 S.W. 1185, 115 Ark. 
483. 

Ill.—Franklin v. City of Edwards- 
ville, 124 N.E.2d 357, 4 Ill.App.2d 
495—Winn v. Vogel, 103 N.E.2d 
673, 345 Ill.App. 425. 

36.10 Ark.—Gott v. Moore, 238 S.W. 

2d 754, 218 Ark. 800. 

Abstract aided by brief 
Abstract of record, although de¬ 
ficient in some respects, was not 
fatally defective in view of fact that 
only material issue in case and all 
testimony pertinent to issue appear¬ 
ed in abstract and brief. 

Ark.—Gott v. Moore, 238 S.W.2d 754, 
218 Ark. 800. 

Kan.—Shannep v. Strong, 160 P.2d 
683, 160 Kan. 206. 

37. Mo.—Mays v. Jackson, 145 S.W. 
2d 392, 346 Mo. 1224—Woods v. 
Dowd, 137 S.W.2d 426, 345 Mo. 718. 

Auxvasse Quarry Co. v. Harri¬ 
son, App., 127 S.W.2d 61—Lyvers 
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v. Rutherford, App., 80 S.W.2d 729 
—Naylor v. Ringolsky, App., 246 S. 
W. 650. 

4 C.J. p 395 note 99. 

Justification for failure insufficient 
Failure to present entire evidence 
in abstract of record filed m court of 
appeals on appeal from judgment in 
equity suit, which was attacked on 
ground of insufficiency of evidence, 
was not justified on ground that 
presentation of entire evidence would 
be burdensome to court to read and 
that costs to appellants would be al¬ 
most prohibitive. 

Mo.—Ross v. Speed-O Corp. of Amer¬ 
ica, App., 130 S.W.2d 180. 

Circumstances justifying relaxation 
of rule 

Where, in action to set aside judg¬ 
ment of probate court and quiet title, 
defendant merely challenged plain¬ 
tiff's right to contest validity of the 
probate judgment and introduced no 
evidence, plaintiff's abstract on ap¬ 
peal which presented enough evi¬ 
dence for a complete understanding 
of the case was sufficient even though 
it did not show all the evidence as 
generally required in equity cases. 
Mo.—Shepard v. Shepard, 186 S.W.2d 
472, 353 Mo. 1057. 

Stipulation 

Reviewing court would not pass on 
the effect of appellant’s failure to 
print all the testimony in abstracts 
in equity case, where stipulation was 
filed to supply the omission. 

Mo.—Baker v. Fenley, 128 S.W.2d 295, 
233 Mo.App. 998. 

38. Iowa.—Wallick v. Pierce, 71 N. 
W. 429, 102 Iowa 746. 

39. Iowa.—Bauernfiend v. Jonas, 73 
N.W. 500, 104 Iowa 56. 

4 C.J. p 395 note 2. 
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sented an abstract of all the evidence, 40 and it is 
immaterial that the statement may not be strictly 
true. 41 

Under statutes to that effect, an abstract will be 
presumed to present a record containing all the 
evidence, unless the defects are pointed out by a 
denial or by an additional abstract, although no 
certificate that it contains all the evidence is in¬ 
cluded. 42 Such presumption goes to the sufficiency 
of the abstract as containing all the evidence, 43 and 
a denial by an appellee that the abstract contains 
all the evidence must be specific. 44 

Absence of evidence to show certain fact. Where 
a rule so provides, appellant need not include all the 
evidence to support a claim that evidence does not 
show a certain fact, but may insert in the abstract a 
statement that no evidence was introduced tending 
to show the fact in question. 44 - 5 


APPEAL & ERROR §§ 989-990 

§ 990. - Recitals as to Error in Giving or 

Refusing Instructions 

If error is assigned to the giving or refusing of in¬ 
structions, the abstract should shew the instructions, the 
taking of proper exceptions and objections, the making of 
a proper request, and the pertinent evidence. 

Where error in the giving or the refusing of in¬ 
structions is assigned, the abstract should show the 
instructions, 45 the making of a proper request and 
who made it, 46 the making of timely and proper 
objections and exceptions, 47 and the pertinent evi¬ 
dence. 48 If there is a failure in this respect such 
error will be regarded as waived or abandoned, 49 
and will not be considered, 49 - 5 since the record will 
not be referred to in order to supply the omis¬ 
sion. 50 

The instructions should not be abridged but should 
be set out in full in the abstract, 51 and a mere 
reference to the record for the instructions is in¬ 
sufficient. 52 Moreover, where there is a require¬ 
ment to that effect all the instructions given must be 


40. Iowa.—Oxford State Bank v. 
Holscher, 88 N.W. 360, 115 Iowa 
196. 

4 C.J. p 395 note 3. 

41. Iowa.—Miller v. Wolf, 18 N.W. 
889, 63 Iowa 233. 

4 C.J. p 395 note 4. 

42. Iowa.—Alston v. Alston, 86 N.W. 
55, 114 Iowa 29—State v. Whit¬ 
comb, 77 N.W. 485. 

43. Iowa.—Kirchman v. Standard 
Coal Co., 84 N.W. 939, 112 Iowa 668, 
52 L.R.A. 318. 

4 C.J. p 395 note 6. 

44. Mo.—Kirschbaum v. Northwest¬ 
ern Petroleum & Refining Co., App., 
237 S.W. 547. 

4 C.J. p 395 note 7. 

Raising objections to abstract gen¬ 
erally see infra § 997. 

44.5 Kan.—Stromquist v. Nelson, 158 
P.2d 458, 159 Kan. 716. 

45. Ariz.—Moreno v. Moore, 57 P.2d 
316, 47 Ariz. 529. 

Ark.—Dustin Grain Co. v. Gravette, 
229 S.W. 717, 148 Ark. 655. 

Colo.—McWilliams v. Patton, 202 P. 
710, 70 Colo. 475—Rape v. Ness 
Music Co., 193 P. 495, 69 Colo. 242. 
Iowa.—Welpton v. Marshall, 186 N. 
W. 854. 

Mo.—State ex rel. State Highway 
Commission v. Baumhoff, App., 93 
S.W. 2d 104. 

Wyo.—Dudley v. Montgomery Ward 
& Co., 192 P.2d 617, 64 Wyo. 357. 

4 C.J. p 387 note 33 [a], p 396 note 8. 

Text of supplemental instructions 
requested by appellants is not proper 
matter for the abstract. 


Or.—Me Adam v. Royce, 274 P.2d 564, 
202 Or. 245. 

Requested instructions of defend¬ 
ants not parties to appeal should not 
be included. 

Or.—McAdam v. Royce, supra. 

Matter disregarded 

An abstract must be an abstract 
of the record and not contain mat¬ 
ters supplied by the parties, and 
therefore plaintiffs’ inserted designa¬ 
tions in abstract showing that in¬ 
structions complained of were given 
by defendant would be disregarded. 
Ill.—Miller v. Green, 103 N.E.2d 188, 
345 Ill.App. 255. 

Requested instructions lost 

Appellate review cannot include re¬ 
view of alleged error in refusal of 
instruction omitted from record be¬ 
cause of loss or destruction of court 
files. 

Mo.—State ex rel. State Highway 
Commission v. Baumhoff, 93 S.W. 
2d 104, 230 Mo.App. 1030. 

46. Ill.—Sullivan v. William Ohl- 
haver Co., 126 N.E. 191, 291 Ill. 359. 

Roy Iverson Co. v. U. S. Lloyds, 
251 Ill.App. 150. 

4 C.J. p 396 note 8 [a]. 

47. Ark.—American Ry. Express Co. 
v. Hammock, 242 S.W. 565, 154 Ark. 
263—Bailey & Co. v. Loveless, 222 
S.W. 10, 144 Ark. 168. 

Colo.—McWilliams v. Patton, 202 P. 
710, 70 Colo. 475—Wertz v. Law¬ 
rence, 195 P. 647, 69 Colo. 540—Mul¬ 
len v. Griffin, 154 P. 90, 60 Colo. 
464. 


Iowa.—Stratmeyer v. Hoyt, 174 N.W. 

243, 189 Iowa 85. 

4 C.J. p 396 note 9. 

48. Ark.—Beavers v. Security Mut. 
Ins. Co., 88 S.W. 848, 76 Ark. 138. 

4 C.J. p 396 note 10. 

49. Colo.—Strassheim v. Cole, 59 P. 
479, 14 Colo.App. 164. 

Ill.—Walters v. Ind, 48 N.E.2d 791, 
319 Ill.App. 162—Schroeder v. 

Clarke, 77 Ill.App. 564. 

49.5 Ariz.—Moreno v. Moore, 57 P. 

2d 316, 47 Ariz. 529. 

Colo.—Leeman Auto Co. v. Swayne- 
Wimbush Motor Co., 52 P.2d 396, 
97 Colo. 599. 

Complaint that too many instruc¬ 
tions were given could not be con¬ 
sidered where abstract did not show 
which or how many instructions had 
been given on behalf of respective 
parties. 

Ill.—Kimes v. Burkhart, 116 N.E.2d 
201, 2 Ill.App.2d 190. 

50. Ariz.—Moreno v. Moore, 57 P.2d 
316, 47 Ariz. 529. 

Ark.—Brown Bros. & Carnahan v. 

Smiley, 244 S.W. 351, 158 Ark. 640. 
Colo.—Rollman v. Stenger, 271 P. 625, 
84 Colo. 507. 

Ill.—See Conrad v. Charles A. Stevens 
& Bros., 205 Ill.App. 494. 

4 C.J. p 396 note 12. 

51. Ill.—Village of Downers Grove 
v. American Surety Co. of New 
York, 218 IlLApp. 608. 

4 C.J. p 396 note 14. 

52. Ill.—Downey v. Hopkins, 43 Ill. 
App. 542. 

4 C.J. p 396 note 13. 
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§§ 990-992 APPEAL & ERROR 

contained in the abstract before rulings on the in¬ 
structions will be reviewed. 53 

§ 991. - Rulings and Exceptions 

The abstract should contain the rulings asserted to be 
erroneous, the objections and exceptions thereto, and all 
matters material to a determination of the alleged errors 
in the rulings. 

The abstract must set out matter on which rul¬ 
ings and exceptions are taken, 54 the rulings them¬ 
selves, 55 and the objections and exceptions there¬ 
to. 56 A recital in the decree that exceptions were 
filed is not sufficient. 57 If the abstract does not 
show that any exceptions were taken the supreme 
court will not look into the record to see whether 


any were taken. 58 Hence, assignments of error as 
to rulings on evidence will not be considered where 
the abstract does not contain the objections and ex¬ 
ceptions to the rulings, as required by the rules of 
court. 59 

§ 992. - Recitals as to Judgment or Or¬ 

der Appealed from 

An abstract should show the rendition, entry, and 
substance of an appealable judgment or decree. 

Since an abstract should show facts giving the 
appellate court jurisdiction, it should show the ren¬ 
dition below of an appealable judgment or decree, 60 
in whose favor it was rendered, 61 the nature and 
provisions thereof, 62 and its entry on the record. 63 


53- Ark.—Cooper v. Lyman, 194 S.W. 
3, 128 Ark. 640. 

Ill.—Thomas v. Mosheim, 102 N.E. 
2d 555, 345 Ill.App. 184—Village of 
Downers Grove v. American Sure¬ 
ty Co. of New York, 218 Ill.App. 
608. See People v. Canutto, 201 Ill. 
App. 24. 

4 C.J. p 396 note 14 [a]. 

Presumption 

In the absence of a counter ab¬ 
stract it will be presumed that all 
the instructions are included for the 
court -will not search the record upon 
mere suggestion of counsel. 

Ill.—Buck v. Alex, 182 N.E. 794, 350 
Ill. 167. 

54. Ill.—State Bank of Mansfield v. 
Moore State Bank, 249 Ill.App. 237. 

4 C.J. p 396 note 15, p 397 note 20 [a]. 

55. Colo.—Rape v. Ness Music Co., 
193 P. 495, 69 Colo. 242. 

Ill.—Davis v. Home Ins. Co., 233 Ill. 
App. 566—Pontiac Mut. County 
Fire & Lightning Ins. Co. v. Sheib- 
ley, 203 Ill.App. 527, affirmed 116 N. 
E. 644, 279 Ill. 118. 

Utah.—Townsend v. Holbrook, 56 P. 

2d 610, 89 Utah 147. 

4 C.J. p 397 note 16. 

56. Ark.—American Ry. Express Co. 
v. Hammock, 242 S.W. 565, 154 Ark. 
263. 

Colo.—McWilliams v. Patton, 202 P. 
710, 70 Colo. 475—East Denver Mu¬ 
nicipal Irr. Dist. v. Altura Farms 
Co., 154 P. 100, 60 Colo. 452. 

Ill.—Udstuen v. Illk, 126 N.E. 148, 291 
III. 443. 

Olson v. North, 276 Ill.App. 457 
—Davis v. Home Ins. Co., 233 Ill. 
App. 566—Lyon v. Oliver, 227 Ill. 
App. 511, reversed on other grounds 
147 N.E. 251, 316 Ill. 292. 

Mo.—Vazis v. Zimmer, 209 S.W. 909. 
Ridenhour v. Oklahoma Contract¬ 
ing Co., App., 45 S.W.2d 108. 

Utah.—Townsend v. Holbrook, 56 P. 

2d 610, 89 Utah 147. 

4 C.J. p 397 note 17. 

Abstract of bill of exceptions, be¬ 
ing part of the record and accompa¬ 


nying the abstract of the record, may 
contain such exceptions. 

Mo.—McKinney v. McKinney, App., 
203 S.W. 229. 

Exceptions abolished by statute 
Where exceptions are abolished by 
statute, an abstract is sufficient if it 
shows only the making of an objec¬ 
tion, and the exception should not be 
reproduced in the abstract, although 
the trial court has permitted an ex¬ 
ception to the ruling. 

Kan.—Wood v. Syracuse School Dist. 
No. 1, 193 P. 1049, 108 Kan. 1. 

57. Ill.—Beck v. Stoddard, 118 Ill. 
App. 370. See Mellon v. Conrad 
Seipp Brewing Co., 185 Ill.App. 157. 

58. Colo.—East Denver Municipal 
Irr. Dist. v. Altura Farms Co., 154 
P. 100, 60 Colo. 452. 

4 C.J. p 397 note 19. 

59. Colo.—Zall Jewelry Co. v. Stod¬ 
dard, 190 P. 506, 68 Colo. 395. 

Ill.—Coleman v. Halt, 13 N.E.2d 188, 
293 Ill.App. 615—Saltzgiver v. Mc¬ 
Grath, 12 N.E.2d 694, 293 Ill.App. 
639. 

4 C.J. p 397 note 20. 

60. Ill.—Clark v. Titone, 134 N.E.2d 
348, 10 Ill.App.2d 135—Peirce v. 
Ott, 201 Ill.App. 46. 

Mo.—Williams v. Campbell, 123 S.W. 
2d 87—Warner v. Howard, 98 S.W. 
2d 613, 339 Mo. 923—Harnman v. 
Stix, Baer & Fuller Co., 92 S.W.2d 
593. 

King v. City of Rolla, 130 S.W.2d 
697, 234 Mo.App 16—Orr v. Rus¬ 
sell, App., 240 SW. 1096—Potts- 
Turnbull Advertising Co. v. Gatch- 
ell, App., 236 S.W. 1078—Houston 
v. Mahoney, App., 209 S.W. 565. 
Wyo.—Hoy v. Frederick, 252 P.2d 
112, 70 Wyo. 496. 

4 C.J. p 397 note 21. 

Recital held sufficient 

(1) In general. 

Mo.—Rockwood v. Crown Laundry 
Co., 178 S.W.2d 440, 352 Mo. 561. 

(2) Abstract on appeal from judg¬ 
ment denying motion to open confes¬ 
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sion judgment and permit plea to 
merits need not set forth original 
judgment, if it sets forth judgment 
denying motion. 

Ill.—Stranak v. Tomasovic, 32 N.E. 
2d 994, 309 Ill.App. 177. 

61. III.—Department of Finance v. 
Sheldon, 44 N.E.2d 863, 381 Ill. 256 
—Department of Finance v. Bode, 
33 N.E.2d 586, 376 Ill. 374. 

Iowa.—Gow v. Dubuque County, 226 
N.W. 56. 

Mo.—Burnett v. Prince, 197 S.W. 241, 
272 Mo. 68. 

4 C.J. p 397 note 22. 

Abstract of judgment for defendant 
is sufficient where it recites that the 
“jury returned verdict for defend¬ 
ant and judgment accordingly for de¬ 
fendant.” 

Mo.—Burnett v. Prince, supra. 

62. Ark.—Davidson v. Messing, 215 

S.W. 2d 138, 214 Ark. 227. 

Ill.—Boston Store of Chicago v. In¬ 
dustrial Commission, 53 N.E. 2d 
455, 386 Ill. 17—Department of 

Finance v. Sheldon, 44 N.E. 2d 863, 
381 Ill. 256. 

Sellers v. Puritan Product Co., 
217 Ill.App. 617—Consumers’ Mut. 
Oil Co. v. Western Petroleum Co., 
216 Ill.App. 382. See Stevenson 
v. Knights of Pythias, 209 Ill.App. 
69—F. J. Riley Printing Co. v. 
Bissell Laundry, 205 Ill.App. 409. 
Mo.—Woods v. Dowd, 137 S.W.2d 
426, 345 Mo. 718. 

Wyo.—Civic Ass’n of Wyoming v. 
Railway Motor Fuels, 116 P.2d 236, 
57 Wyo. 213. 

4 C.J. p 397 note 21 [a]. 

63. Ill.—Ellet v. Wyatt, 103 N.E.2d 
526, 345 Ill.App. 420. 

Iowa.—Deal v. Marten, 240 N.W. 686, 
214 Iowa 769. 

Mo.—King v. City of Rolla, 130 S. 
W.2d 697, 234 Mo.App. 16. 

Abstract held sufficiently to show 
entry of record 

Mo.—Vaught v. Home Ins. Co. of 
New York, App., 277 S.W. 939. 
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A mere recital in the bill of exceptions is not suffi¬ 
cient; 64 but a certified copy of the judgment has 
been held to supply the absence of a statement in the 
abstract that a judgment was rendered. 65 

If the abstract contains no decree or judgment, 
errors with respect thereto will be regarded as 
waived; 66 but a failure properly to abstract the 
judgment is not necessarily fatal to a hearing on the 
merits. 67 

Depending on the provisions of the statute or 
rule of court, the written opinion of the lower 
court may, 68 or may not, 69 be properly included in 
an abstract of the record. 


APPEAL & ERROR §§ 992-993 

§ 993. - Motions 

If review is sought of a ruling on a motion, the ab¬ 
stract should contain the substance of the motion, the 
evidence or affidavits in support thereof, the action of the 
court thereon, and the saving of an exception. 

The rulings of the court below in granting or de¬ 
nying a motion will not be reviewed unless the mo¬ 
tion, and the affidavits supporting it, the rulings of 
the court, and the objections and exceptions, are 
set forth in the abstract. 70 

Motion for new trial. If a motion for a new 
trial is essential to the right of review, it is neces¬ 
sary that an appellant’s abstract should set forth 
his motion for a new trial, 71 show that it was filed 


64. Mo.—Pennowfsky v. Coerver 
103 S.W. 542, 205 Mo. 135. 

4 C.J. p 397 note 23. 

65. Mo.—Mangan v. Woodward, 
App., 174 S.W. 121. 

66. Ill.—Kreider v. Sterling Nat. 
Bank, 230 Ill.App. 360. 

Mo.—Spangler v. Benz, 267 S.W. 943, 
219 App. 31. 

4 C.J. p 398 note 24. 

67. Utah.—Lukich v. Utah Const. 
Co., 160 P. 270, 48 Utah 452. 

4 C.J. p 398 note 25. 

68. Ill.—Chadwick v. People, 68 N. 
E. 1108, 206 Ill. 122. 

Iowa.—Richardson v. Carlton, 80 N. 

W. 532, 109 Iowa 515. 

4 C.J. p 398 note 26. 

The opinion of an intermediate ap¬ 
pellate court may, by rule of court, 
be required to be filed as an appen¬ 
dix to the abstract, and if this is not 
done the appeal cannot be consid¬ 
ered. 

Ill.—Chadwick v. People, 68 N.E. 
1108, 206 Ill. 122. 

69. In Oregon 

(1) It has been held improper to 
include the opinion of the trial court. 
Or—Sabin v. Terrall, 206 P.2d 100, 

186 Or. 238—Prudential Savings & 
Loan Ass’n v. Stevens, 14 P.2d 
296, 144 Or. 298—In re De Lin’s 
Estate, 282 P. 119, 135 Or. 8. 

(2) It has also been held, however, 
that a memorandum opinion of the 
trial court printed as “Additional 
Abstract of Record’' might be deem¬ 
ed part of appellant’s brief and hence 
properly before the court, but that 
only an opinion or the parts thereof 
applicable to the assignments of er¬ 
ror should be printed. 

Or.—McGowan v. City of Burns, 139 
P.2d 785, 172 Or. 63. 

70. Ark.—Love v. Cowger, 197 S. 
W. 853, 130 Ark. 445. 

Colo.—McWilliams v. Patton, 202 P. 
710, 70 Colo. 475. 

Ill.—Department of Finance v. Bode, 
33 N.E.2d 586, 376 Ill. 374. 

Warner v. Armstrong, 214 Ill. 
App. 188. 


Iowa.—Missildine v. Brightman, 14 
N.W.2d 700, 234 Iowa 1339—Scott 
v. Wilson, 179 N.W. 941, 190 Iowa 
73. 

Mo.—King v. City of Rolla, 130 S.W. 
2d 697, 234 Mo.App. 16—Vaught v. 
Home Ins. Co. of New York, App., 
277 S.W. 939—Poshek v. Marceline 
Coal & Mining Co., App., 231 S.W. 
70. 

4 C.J. p 398 note 28. 

In absence of an abstract of rec¬ 
ord the supreme court need not ex¬ 
plore the record to determine the 
contents of a motion to dismiss or 
its exhibits. 

Ark.—Grimmett v. Roberts, 100 S.W. 

2d 961, 193 Ark. 1179. 

Motions to elect and to direct a ver¬ 
dict 

Assignments of error to the action 
of the court on motions to have 
plaintiff elect on which cause of ac¬ 
tion to proceed and to direct a ver¬ 
dict at the close of the evidence 
cannot be considered, where the mo¬ 
tions are not contained in the ab¬ 
stract. 

Colo.—McWilliams v. Patton, 202 P. 

710, 70 Colo. 475. 

Motion for continuance 

Counsel not having preserved the 
motion for continuance or any show¬ 
ing supporting it in their abstract of 
record, the question whether the tri¬ 
al court erred in not granting the 
motion is not before the supreme 
court. 

Colo.—Stratton v. Rice, 181 P. 529, 
66 Colo. 407. 

Partial denial of motion 

(1) Where an answer in a trial 
court sustained a motion to strike a 
deposition as requested in the first 
and last paragraphs of the motion 
and denied other paragraphs of the 
motion, and where the abstract, on 
appeal, wholly fails to disclose just 
what part of appellant’s motion to 
strike was included in the first and 
last paragraphs, the motion as 
printed in the abstract being exten¬ 
sive, covering more than a printed 
page, and all being set forth in one 

967 


paragraph, the error complained of 
by appellant in the denial of his mo¬ 
tion m part is not disclosed in the 
abstract. 

Iowa.—Scott v. Wilson, 179 N.W. 
941, 190 Iowa 73. 

(2) Where appealing defendants 
do not include in their abstract 
plaintiff’s petition or grounds of 
such defendants’ motion to make pe¬ 
tition more definite, plaintiff’s coun¬ 
ter abstract sets out petition, and 
codefendant cross-appellee’s counter 
abstract states that two grounds of 
motion were sustained and eight 
grounds overruled, no error in over¬ 
ruling motion appears. 

Kan.—Traders State Bank of Glen 
Elder v. Wooster, 154 P.2d 1017, 
159 Kan. 337. 

Abstract of bill held unnecessary 
Abstract on appeal from order 
striking amended complaint was not 
defective for failure to incorporate 
bill of exceptions, as against conten¬ 
tion that, since motion was heard on 
evidence, in absence of evidence ap¬ 
pellate court must presume evidence 
was sufficient to justify conclusion 
reached, where abstract did show 
that evidence on motion consisted 
of pleadings and orders of court 
made prior to filing of amended com¬ 
plaint which were before appellate 
court on prior appeal. 

Ark.—Renner v. Progressive Life 
Ins. Co., 101 S.W.2d 426, 193 Ark. 
504. 

71. Ark.—Shipp v. Johnson, 228 S. 
W. 386, 148 Ark. 654—Bailey & Co. 
v. Loveless, 222 S.W. 10, 144 Ark. 
168—Love v. Cowger, 197 S.W. 853, 
130 Ark. 445. 

Ill.—McGovern v. City of Chicago, 
202 Ill.App. 139, affirmed 118 N.E. 
3, 281 Ill. 264. 

Mo.—Williams v. Campbell, 123 S.W. 
2d 87—McKnight v. Hagemeier, 
209 S.W. 903. 

Beatty v. Zeigel, 167 S.W.2d 400, 
237 Mo.App. 1134—Angldile Com¬ 
puting Scale Co. v. Carter, App., 
206 S.W. 231—Citizens’ Savings 
I Trust Co. v. Merchants' Building 
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within due time, 72 the ruling or action of the court 
thereon, 72 and the reasons for the ruling when ma¬ 
teria! and a part of the record, 74 However, where 
an appeal has been taken on a short form of ; 
transcript under statutory provision therefor, it is j 
sometimes held that defects in the abstract with 


respect to the showing of a motion for a new trial 
may be supplied by referring to the certified copy 
of the record in short form, 75 provided the tran¬ 
script in fact supplies the lacking information. 76 

Where there is a rule or statute requiring the rec¬ 
ord proper and the bill of exceptions to be abstracted 


& Loan Ass’n, App., 196 S.W. 375— 
Chandler v. Western L~n:on Tele¬ 
graph Co., App., 195 S.W. 540— 
Fitzgerrell v. Federal Trust Co., 
App., 1ST S.W. 600 —Brolin v. Co’- 
dren, App., ITS S W. 575—Clark v. 
Clark, 177 S.W. 1077, 191 Mo.App. 
275. 

4 C.J. p 295 note 29. 

Effect of rule excusing’ showing of 
steps taken to perfect appeal 

Supreme court rules prjvid'ng 
that an appellant need not abstract 
the record entries showing the steps 
taken below to perfect the appeal, 
but need only state that the appeal 
was duly taken, does not relieve ap¬ 
pellant from the necessity of ab¬ 
stracting a motion for a new trial, 
since an appeal may be taken with¬ 
out such motion and cannot be taken 
until after the motion has been de¬ 
termined, and the motion is there¬ 
fore not a '‘necessary step to per¬ 
fect the appeal.” 

Mo—Case v. Car land, 175 S.W. 200, 
2G4 Mo. 4G3. 

Potts-Turnbull Advertising Co. 
v. Gatchell, App., 236 S.W. 1078— 
In re Campbell’s Estate, App., 203 
S.W. 659. 

Recital without setting out motion 
Under statutory authorization the 
abstract may, instead of setting out 
the motion for new trial, recite that 
it was filed on all the statutory 
grounds and also that the special 
findings did not support the general 
verdict. 

Kan.—Hull v. Prairie Queen Mfg. 
Co., 141 P. 592, 92 Kan. 53S. 

Motion held sufficiently set out 
Mo.—Maxwell v. Andrew County, 146 
S.W.2d 621, 347 Mo. 156—State ex 
rel. Kansas City Light & Power 
Co. v. Trimble, 258 S.W. 606, 303 
Mo. 284—Municipal Securities Cor¬ 
poration v. Kansas City, 177 S.W. 
856, 265 Mo. 252, error dismissed 
38 S.Ct. 224, 246 U.S. 63, 62 L.Ed. 
579. 

72. Ark.—Crouch v. Gilbert, 198 S. 

W.2d 72, 210 Ark. 885. 

Mo.—Warner v. Howard, 98 S.W.2d 
613, 339 Mo. 923—State v. Parrish, 
270 S.W. 688, 307 Mo. 455—Janu¬ 
ary v. Harrison, 199 S.W. 935, 272 
Mo. 699—Hall v. Hall, 194 S.W. 
260, 270 Mo. 465. 

Beatty v. Zeigel, 167 S.W.2d 400, 
237 Mo.App. 1134—Brown v. Reieh- 
mann, 164 S.W.2d 201, 237 Mo.App. 
136—-King v. City of Rolla, 130 
S.W. 2d 697, 234 Mo.App. 16— 


Vaught v. Home Ins. Co. of Xew 
York, App., 277 S.W. 939 —Spang¬ 
ler v. Benz, 267 S.W. 943, 210 Mo 
App. 31—Potts-Turnbull Advertis¬ 
ing Co. v. Gatchell, App., 236 S. 
W. 107S—Poshek v. Marceline Coal 
& Mining Co., App., 231 S.W. 70— 
Angldile Computing Scale Co. v. 
Carter, App., 206 S.W. 231—In re 
Campbell’s Estate, App, 203 S.W. 
653—Blumer v. Loevenhart, App., 
1SS S.W. 1131. 

4 C.J. p 39S note 29. 

Mere recital in abstract of record 
proper on appeal that motion for 
new trial was duly filed by appellant 
is sufficient to show timely and prop¬ 
er filing thereof, in absence of con¬ 
trary proof by respondent, but m ab¬ 
sence of entry m record proper 
showing such filing of motion, no 
matter of exception is open for re¬ 
view and only record proper may be 
considered. 

Mo.—Brown v. Reichmann, 164 S.W. 
2d 201, 237 Mo.App. 136. 

Showing held sufficient 
Mo.—Flack v. Atchison, T. & S. F. 
Ry. Co., 224 S.W. 415, 285 Mo. 28, 
certiorari denied 41 S.Ct. 449, 256 
U.S. 690, 65 L.Ed. 1173. 

Statement that motion was filed 
<4 in due course” is insufficient to 
show that a motion for a new trial 
was filed at the term judgment was 
rendered and within four days after 
rendition. 

Mo.—Kansas City Breweries Co. v. 
Teter, App., 194 S.W. 732. 

73. Ark.—Crouch v. Gilbert, 198 S. 
W.2d 72, 210 Ark. 885—Van Hoozer 
v. Hendricks, 221 S.W. 178, 143 
Ark. 463. 

Mo.—Williams v. Campbell, 123 S.W. 
2d 87—Warner v. Howard, 98 S. 
W.2d 613, 339 Mo. 923—State v. 
Parrish, 270 S.W. 688, 307 Mo. 
455. 

Beatty v. Zeigel, 167 S.W.2d 400, 
237 Mo.App. 1134—King v. City of 
Rolla, 130 S.W.2d 697, 234 Mo.App. 
16—Potts-Turnbull Advertising 

Co. v. Gatchell, App., 236 S.W. 1078 
—Poshek v. Marceline Coal & Min¬ 
ing Co., App., 231 S.W. 70—Angl¬ 
dile Computing Scale Co. v. Carter, 
App., 206 S.W. 231. 

4 C.J. p 398 note 29. 

Sufficient showing 

(1) An abstract of the record suf¬ 
ficiently shows that a motion for 
new trial was ruled upon and the na¬ 
ture of the motion, where it recites 
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the filing of that motion, and that 
on a certain day it was overruled. 
Mo.—Burnett v. Prince, 197 S.W. 241, 
272 Mo. 68. 

(2) An abstract of the record re¬ 
citing that during the same term of 
court and within four days after 
judgment and verdict respectively, 
appellant filed a motion for new trial 
and a motion in arrest of judgment, 
set out in full in the bill of excep¬ 
tions, to which reference was made, 
and which motions were overruled, 
to which appellant excepted, suffi¬ 
ciently showed the dates of filing 
motions and of overruling them. 

Mo.—Vaught v. Home Ins. Co. of 
New York, App., 277 S.W. 939. 

74. Mo—Culp v. Supreme Lodge, K. 
P., 199 S.W. 275, 198 Mo.App. 77, 
628. 

Grounds held sufficiently shown 
Alleged failure of defendant’s ab¬ 
stract of record to establish that or¬ 
der sustaining plaintiff’s motion for 
new trial was based on any specific 
ground did not preclude review of 
trial court’s action, where abstract 
and official transcript stated that 
motion was sustained because of er¬ 
ror in giving of instruction. 

Mo.—Walker v. Klein, App., 127 S. 
W.2d 51. 

Second new trial for same reason 
forbidden 

Under a statute forbidding a sec¬ 
ond new trial on the ground that the 
verdict is against the weight of the 
evidence, if circuit court granting 
former new trial gave as one reason 
that the verdict was against the 
evidence, and the reasons for grant¬ 
ing a new trial in the circuit court 
are part of the record proper, then, 
to preserve the reasons, appellant 
should have printed as a part of the 
abstract of the record proper the 
record of the circuit court showing 
such action. 

Mo.—Culp v. Supreme Lodge, K. P., 
199 S.W. 275, 198 Mo.App. 77, 628. 
Reasons held sufficiently abstracted 
Mo.—Culp v. Supreme Lodge, K. P., 
supra. 

75. Mo.—Monroe v. Chicago & A. R. 
Co., 219 S.W. 68, 280 Mo. 483- 
State v. Little River Drainage 
Dist., 196 S.W. 1115, 271 Mo. 429. 

Pippert v. Cook, App., 203 S.W. 
236. 

76. Mo.—In re Campbell’s Estate, 
App., 203 S.W. 659—Mason '/• 
Hutchison, App., 201 S.W. 593. 
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separately, it is usually essential that the motion 
for a new trial, the filing thereof, and ruling there¬ 
on be shown in the abstract of the record proper, 77 
while the exception to the ruling should be shown 
in the abstract of the bill of exceptions. 78 

If a motion for a new trial is not essential to the 
right of appeal or review, such a motion or the pro¬ 
ceedings thereon need not be shown in the abstract 
of record. 79 

§ 994. - Setting Out Pleadings 

The abstract should contain as much of the pleadings 
as is material to the errors assigned. 


APPEAL & ERROR §§ 993-994 

As much of the pleadings in a case as are neces¬ 
sary to a complete understanding of the question 
presented for decision should be set out in the ab¬ 
stract 80 or the question will not be considered, 81 
or the appeal or writ of error may be dismissed, 82 
or the judgment affirmed. 83 Also, the abstract 
should show when, where, and by whom the plead¬ 
ing was filed. 84 

Pleadings are not sufficiently abstracted by a mere 
reference to the record therefor, 8 ** but it is usually 
essential to set out only the material parts of the 


77. Mo.—Pabst Brewing Co. v. 
Howard, App., 211 S.W. 720. 

4 C.J. p 399 note 30. 

Under Springfield CL of App.Rules, 
rules 15, 32 (169 S.W. xxi, xxiv) an 
abstract is not defective because 
timely filing and overruling of mo¬ 
tion for new trial, taking of appeal, 
and filing of bill of exceptions were 
shown only in the abstract of the 
bill of exceptions. 

Mo.—Walls v. Tinsley, 173 S.W. 19, 
187 Mo.App. 462. 

78. Mo.—Beckwith v. City of Mald¬ 
en, 253 S.W. 17, 212 Mo.App. 488— 
Angldile Computing Scale Co. v. 
Carter, App., 206 S.W. 231—Chand¬ 
ler v. Western Union Telegraph 
Co., App., 195 S.W. 540. 

Showing exception in abstract of 
record proper 

Although the abstract of the rec¬ 
ord proper is not a proper place to 
show an exception to the overruling 
of a motion for a new trial, a show¬ 
ing in such abstract of the exception 
is sufficient to authorize considera¬ 
tion of the bill of exceptions under 
Ct. of App.Rules, rule 15, as it ex¬ 
isted before the last amendment (181 
S.W. vi). 

Mo.—Beckwith v. City of Malden, 

253 S.W. 17, 212 Mo.App. 488. 

79. Ill.—Keith v. J. F. Arnold & Co., 

254 Ill.App. 115. 

4 C.J. p 399 note 31. 

80. Ark.—Davidson v. Messing, 215 
S.W.2d 138, 214 Ark. 227. 

Ill.—Burk v. Weber, 2 N.E.2d 121, 
285 Ill.App. 391. See General Ac¬ 
cident Fire & Life Assur. Corp. v. 
Krekel, 200 Ill.App. 467. 

Mo.—State ex rel. Dilliner v. Cum¬ 
mins, 92 S.W.2d 605, 338 Mo. 609— 
Werth v. Frye, 167 S.W. 972, 258 
Mo. 578. 

King v. City of Holla, 130 S.W. 
2d 697, 234 Mo.App. 16. 

Utah.—First Nht. Bank v. Smoot, 
269 P. 518, 72 Utah 215. 

4 C.J. p 399 note 32. 

In. the absence of statutes or rules 
of court, parties may stipulate to ab¬ 


stract the pleadings, omitting imma¬ 
terial matters. 

Mo.—Frampton v. Bieber, 204 S.W. 
728. 

Dost pleadings 

That the petition is lost is no ex¬ 
cuse for not abstracting it, under 
rules requiring appellant to abstract 
the record proper and the bill of ex¬ 
ceptions; but he should apply to the 
court for leave to file a substitute, 
and then abstract it. 

Mo.—Rozier v. Nations, 178 S.W. 740 
—Werth v. Frye, 167 S.W. 972, 258 
Mo. 578. 

Pleadings held sufficiently abstracted 
Ill.—Shumway v. Shumway, 192 N. 
E. 578, 357 Ill. 477. 

Purpose of the rule requiring ab¬ 
stract of record to contain the plead¬ 
ings is for the convenience of the 
court in determining what the is¬ 
sues are. 

Mo.—Shrader v. Randolph County, 
163 S.W. 2d 920, 349 Mo. 1036- 
State ex rel. Dilliner v. Cummins, 
92 S.W.2d 605, 338 Mo. 609. 

81. Ill.—Shumway v. Shumway, 192 
N.E. 578, 357 Ill. 477. 

4 C.J. p 399 note 36. 

An answer and interplea of de¬ 
fendant in interpleader proceeding 
would not be considered where an¬ 
swer and interplea did not appear in 
printed abstract of record and the 
filing thereof was not shown. 

Mo.—Hughes v. Ball, 144 S.W.2d 125. 

Defense not shown 

A defense which the abstract does 
not show was set up in the answer 
cannot be considered on appeal. 

Ill.—McDavid v. Sutton, 68 N.E. 1064, 
205 Ill. 544. 

Demurrer sustained 

Court need not explore the tran¬ 
script, particularly where sufficiency 
of complaint is brought in question 
by a demurrer interposed and sus¬ 
tained. 

Ark.—Miller v. Missouri Pac. R. Co., 
183 S.W.2d 289, 207 Ark. 896. 

82. Colo.—Boggs v. McMickle, 205 
P.2d 642, 119 Colo. 527. 
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Mo.—Werth v. Frye, 167 S.W. 972, 
258 Mo. 578. 

4 C.J. p 399 note 33. 

83. Ark—Reisinger v. Johnson, 160 
S.W. 893, 110 Ark. 7. 

4 C.J. p 399 note 34. 

84. Iowa.—Missildine v. Brightman, 
14 NW.2d 700, 234 Iowa 1339. 

Mo.—State ex rel. "Wallace State 
Bank v. Trimble, 272 S.W. 72, 308 
Mo. 278—State v. Parrish, 270 S.W. 
688, 307 Mo. 455. 

McGuire v. Brokaw, App., 226 
S.W. 581—Barnes v. Barnes, 131 
S.W. 114, 149 Mo App. 546. 

4 C.J. p 399 note 32 [k]. 

Identification by record entries mu 
necessary 

Where abstract of record on ap¬ 
peal from judgment for plaintiff re¬ 
cites at its outset institution of ac¬ 
tion and filing of answer, petition 
and answer, subsequently appearing 
in abstract, should be taken as peti¬ 
tion stating plaintiffs cause of ac¬ 
tion and defendant’s answer to such 
petition in considering sufficiency of 
abstract as whole, even though 
pleadings are not definitely and spe¬ 
cifically identified by appropriate 
record entries immediately preceding 
each one. 

Mo.—Brown v. Reichmann, 164 S.W. 
2d 201, 237 Mo.App. 136. 

Record entry of filing should be 
shown. 

Mo.—Crain v. Hartford Fire Ins. Co. 
of Hartford, Conn., App., 267 S.W. 
50—McGuire v. Brokaw, App., 226 
S.W. 581. 

85. Ill.—Gay v. Chicago, 81 N.E. 
1021, 228 Ill. 310—Christy v. El¬ 
liott, 74 N.E. 1035, 216 Ill. 31, 108 
Am.S.R. 196, 1 L.R.A.,N.S., 215, 3 
Ann.Cas. 487. 

4 C.J. p 399 note 35. 

Reference to pleadings in discus¬ 
sion of evidence is insufficient, since 
pleadings and evidence should be 
separately set out in abstract. 

Wyo.—Tibbals v. Graham, 61 P.2d 
279, 50 Wyo. 277, rehearing denied 
62 P.2d 285, 50 Wyo. 277, further 
hearing denied 66 P.2d 1048, 51 
Wyo. 350. 
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pleadings, 86 and, unless material, all the formal 
parts, including the title, the verification, and the 
filing marks, should generally be omitted, as well as 
separate paragraphs in the body of the pleadings, 
not involved in the assignment of errors. 57 If only 
amended pleadings are material, it may be unneces¬ 
sary 58 or improper 85 - 5 to set out the original plead¬ 
ings. Likewise pleadings which have no bearing on 
the case appealed should be omitted. 88 - 10 However, 
the pleadings should not be abridged where a setting 
out in full is necessary to an intelligent revision of 
the objections raised. 89 Under a court rule to that 
effect, it may be necessary for the abstract to con¬ 
tain a brief statement of all the pleadings and not 
merely those which appellant deems material. 90 

When a case is taken up on certificate, it is not 
necessary for appellant to abstract the pleadings. 91 


Admissions . Where the pleadings are summarized 
in language treating them as sufficient, the court 
may, as to the abstracter, treat such summary as an 
admission of the sufficiency of the pleadings. 92 

§ 995 . - Showing Appeal Properly Tak¬ 

en in General 

In the absence of a statute op rule of court dispens¬ 
ing with the necessity therefor, the abstract should show 
that the appellate proceeding was duly taken and per¬ 
fected. 

Except in so far as the necessity for such a show¬ 
ing has been dispensed with by statute or rule of 
court, 93 the abstract must show the doing of all 
steps essential to the taking and perfecting of the 
appellate proceedings so as fully to disclose the ac¬ 
quisition of jurisdiction by the appellate court. 94 


86- S.D.—Minnesota Thresher Mfg 
Co. v. Schaack, 74 N.W. 445, 10 S. 
D. 511. 

4 C.J. p 399 note 36 [a]. 

87. Ill.—Shumway v. Shumway, 192 
N.E. 578, 357 Ill. 477. See In re 
Davies’ Estate, 201 Ill.App. 165. 

4 C.J. p 400 note 38. 

88. Mo.—State ex rel. Wallace State 
Bank v. Trimble, 272 S.W. 72, 30S 
Mo. 278. 

4 C.J. p 399 note 37. 

88.5 Or.—McAdam v. Royce, 274 P. 
2d 564, 202 Or. 245. 

88.10 Or.—McAdam v. Royce, supra. 
Wyo.—Board of Com’rs of Natrona 
County v. Casper Nat. Bank, 105 
P.2d 578, 56 Wyo. 132, 130 A.L.R. 
727. 

Pleading's of parties no longer in 
case 

Where one defendant was granted 
judgment on the pleadings, and an¬ 
other secured a dismissal because 
he was a minor and no guardian had 
been appointed, it was improper to 
include their answers in the ab¬ 
stract. 

Or.—McAdam v. Royce, 274 P.2d 564, 
202 Or. 245. 

89. Mo.—Woods v. Dowd, 137 S.W. 
2d 426, 345 Mo. 718—Big Tarkio 
Drainage Dist. v. Peters, 220 S.W. 
874. 

Scafe v. Lanham, App., 247 S.W. 
475. 

4 C.J. p 400 note 40. 

Summarization by an appellant of 
the allegations of the petition, rath¬ 
er than printing it verbatim, is usu¬ 
ally not to be recommended, even 
though it seems to be permitted by 
the supreme court rule dealing with 
abstracts and what they shall con¬ 
tain. 

Mo.—Maxwell v. Andrew County, 146 
S.W.2d 621, 347 Mo. 156. 


90. Colo.—Palmer v. Sackett, 256 P. 
1093, 82 Colo. 61. 

91. Iowa.—Menefee v. Chesley, 66 
N.W. 1038, 98 Iowa 55. 

92. Mo.—City of Moberly v. Lotter, 
181 S.W. 991, 266 Mo. 457. 

93. Mo.—Case v. Carland, 175 S.W. 
200, 264 Mo. 463. 

Or.—Smith v. Kinney, 143 P. 1126, 
72 Or. 514—O’Connor v. Towey, 140 
P. 625, 70 Or. 399. 

94. Ill.—Reid v. City of Belvidere, 
12 N.E 2d 684, 293 Ill.App. 638— 
Stevenson v. Illinois State Trust 
Co., 11 N.E.2d 840, 292 Ill.App. 528 
—Shaw v. Davis, 7 N.E.2d 331, 289 
Ill.App. 447. 

Mo.—'State v. Parrish, 270 S.W. 688, 
307 Mo. 455. 

Lawyers Co-op. Pub. Co. v. Piatt, 
App., 128 S.W.2d 1072—City of 
Huntsville ex rel. Johnson v. Ham¬ 
ilton Estate, App., 33 S.W.2d 185 
—Spangler v. Benz, 267 S.W. 943, 
219 Mo.App. 31—Citizens’ Savings 
Trust Co. v. Merchants’ Building 
& Loan Ass’n, App., 196 S.W. 375. 
Wyo.—Civic Ass’n of Wyoming v. 
Railway Motor Fuels, 116 P.2d 
236, 57 Wyo. 213—Scott v. Ward, 
54 P.2d 805, 49 Wyo. 243—Simp¬ 
son v. Occidental Building & Loan 
Ass’n, 19 P.2d 958, 45 Wyo. 425- 
Brewer v. Folsom Bros. Co., 5 P. 
2d 283, 43 Wyo. 433, rehearing de¬ 
nied 7 P.2d 224, 43 Wyo. 517. 

4 C.J. p 400 notes 41-45. 

Abstract held sufficient 

Ill.—Joyce v. Blankenship, 77 N.E. 

2d 325, 399 Ill. 136. 

Irregularity in recital not fatal 
Jurisdiction of an appeal in the su¬ 
preme court does not fail because 
the abstract recites merely that the 
notice of appeal was filed in the of¬ 
fice of the court, while the statute 
provides notice shall be filed in the 
office of the clerk of court, the point 
being a mere irregularity. 
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Iowa.—Clinton Bridge Works v. 
Kingsley, 175 N.W. 976, 188 Iowa 
218. 

Affidavit for appeal 
Mo.—Rockwood v Crown Laundry 
Co., 178 S.W.2d 440, 352 Mo. 561 
—Williams v. Campbell, 123 S.W. 
2d 87—Mahaffey v. Lebanon Cem¬ 
etery Assoc., 161 S.W. 701, 253 Mo. 
135. 

King v. City of Rolla, 130 S.W.2d 
697, 234 Mo.App. 16. 

4 C.J. p 401 note 47. 

Piling of appeal 

Mo.—Warner v. Howard, 98 S.W.2d 
613, 339 Mo. 923. 

King v. Rolla, 130 S.W.2d 697, 
234 Mo.App. 16. 

Piling of transcript 
Ill.—Illinois Cent. R. Co. v. Seitz, 
117 Ill.App. 154, affirmed 73 N.E. 
585, 214 Ill. 350, 105 Am.S.R. 108. 

Order allowing appeal 

(1) Where such an order is neces¬ 
sary, the abstract must generally 
show it was made. 

Mo.—Williams v. Campbell, 123 S.W. 
2d 87—Warner v. Howard, 98 S.W. 
2d 613, 339 Mo. 923. 

Beatty v. Zeigel, 167 S.W.2d 400, 
237 Mo.App. 1134—King v. City of 
Rolla, 130 S.W.2d 697, 234 Mo.App. 
16—Orr v. Russell, App., 240 S.W. 
1096—Poshek v. Marceline Coal & 
Mining Co., App., 231 SW. 70. 

(2) However, where the appeal is 
on the short form of transcript, the 
order granting the appeal need not 
be abstracted if a certified copy of 
the judgment and order are on file in 
the appellate court. 

Mo.—Cross v. Rubey, App., 206 S. 
W. 413. 

4 C.J. p 401 note 49. 

Notice of appeal 
(1) Copy of notice. 

Wyo.—Hoy v. Frederick, 252 P.2d 
112, 70 Wyo. 496. 
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It must also be shown that the appeal is not vexa¬ 
tious or taken for delay, where the appeal is not 
proper unless the absence of such factors is estab¬ 
lished. 95 

Where the record and bill of exceptions are re¬ 
quired to be abstracted separately, the abstract of 
the record should show the taking of the steps nec¬ 
essary to perfect the appellate proceeding, 96 al¬ 
though a reference in the abstract of the record 
proper to the place in the abstract of the bill of ex¬ 
ceptions where the steps are fully set out may be 
sufficient. 97 

§ 996. - Settlement and Filing of Bill of 

Exceptions 

The abstract should show a proper and timely prepa¬ 
ration and filing of the bill of exceptions if a consideration 
of matters not appearing in the record proper is necessary. 


APPEAL & ERROR §§ 995-996 

As a general rule, an abstract of record should 
show that the bill of exceptions was properly set¬ 
tled, signed, authenticated, and filed 98 in due time. 99 
If the time was extended for filing, this fact must 
also be shown. 1 Omissions from the abstract of 
the record proper with reference to these matters 
cannot be supplied by anything that the bill of ex¬ 
ceptions may contain, 2 or be cured by a supple¬ 
mental abstract filed out of time and without leave 
of court. 3 

If the above matters are not properly shown, it is 
often held that nothing but the record proper can be 
considered. 4 According to some decisions, how¬ 
ever, unless it appears affirmatively by appellant’s 
abstract that no bill of exceptions was taken, the 
abstract will not be stricken from the files simply 
for want of a statement that it was taken; 5 and, 
in the absence of controversy, it will be presumed 


(2) Timely filing. 

Ill.—Ellet v. Wyatt, 103 N.E.2d 526, 
345 Ill.App. 420—Stevenson v. Il¬ 
linois State Trust Co., 11 N.E.2d 
840, 292 Ill.App. 528—Shaw v. Da¬ 
vis, 7 N.E.2d 331, 289 Ill.App. 447. 

(3) Service. 

Ill.—Stevenson v. Illinois State 
Trust Co., 11 N.E.2d 840, 292 Ill. 
App. 528. 

Wyo.—Brewer v. Folsom Bros. Co., 
5 P.2d 283, 43 Wyo. 433, rehearing 
denied 7 P.2d 224, 43 Wyo. 517. 

4 C.J. p 400 note 43. 

(4) Abstract of notice of appeal 
should show that the appeal is from 
a final judgment. 

Ill.—Chicago Park Dist. v. Harris, 83 
N.E.2d 702, 402 Ill. 214. 

Summary of what transpired 

Appellant should bring up in first 
instance, by abstract of record, a 
correct and sufficient summary of 
what transpired in case from insti¬ 
tution of suit until perfection of ap¬ 
peal. 

Mo.—Brown v. Reichmann, 164 S.W. 
2d 201, 237 Mo.App. 136. 

Timely filing of application for ap¬ 
peal 

Mo.—Beatty v. Zeigel, 167 S.W.2d 
400, 237 Mo.App. 1134. 

Writ of error 

Printed abstract on appeal is not 
required to include application for 
writ of error, the writ itself or the 
return, since they are of record in 
the reviewing court. 

Mo.—Riss & Co. v. Wallace, 171 S.W. 
2d 641, 350 Mo. 1208, 151 A.L.R. 
512. 

95. Mo.—Greenwood v. Parlin, etc., 
Co., 72 S.W. 138, 98 Mo.App. 407. 

96. Mo.—Meyer v. Nischwitz, App., 
177 S.W. 794. 

4 C.J. p 401 note 48. 


97. Mo.—Consolidated School Dist. 
No. 6, of Jackson County v. Shaw- 
han, App., 273 S.W. 182. 

98. Mo.—Williams v. Campbell, 123 
S.W.2d 87—Warner v. Howard, 98 
S.W.2d 613, 339 Mo. 923—Billings 
Special Road Dist. v. Christian 
County, 5 S.W.2d 378, 319 Mo. 963 
—Big Tarkio Drainage Dist. v. Pe¬ 
ters, 220 S.W. 874—Reach v. St. 
Louis American League Baseball 
Co., 217 S.W. 20—Livasy v. Jack- 
son, 204 S.W. 186—Fleiger v. Unit¬ 
ed Rys. Co. of St. Louis, 204 S. 
W. 182—Tracy v. Tracy, 201 S.W. 
902—Short v. Kidd, 197 S.W. 64- 
Municipal Securities Corp. v. Kan¬ 
sas City, 177 S.W. 856, 265 Mo. 
252, error dismissed 38 S.Ct. 224, 
246 U.S. 63, 62 L.Ed. 579. 

Beatty v. Zeigel, 167 S.W.2d 400, 
237 Mo.App. 1134—Haibe v. Walsh, 
38 S.W.2d 523, 225 Mo.App. 770— 
Ulrich v. Young, App., 34 S.W.2d 
1008—Spangler v. Benz, 267 S.W. 
943, 219 Mo.App. 31—Wills v. Sul¬ 
livan, 242 S.W. 180, 211 Mo.App. 
318—McCormick v. Ford Mfg. Co., 
App., 236 S.W. 1088—Poshek v. 
Marceline Coal & Mining Co., App., 
231 S.W. 70—Higdon v. Ming, App., 
226 S.W. 667—Brumley v. Thorns- 
berry, App., 226 S.W. 624—Kansas 
City v. Mullins, App., 204 S.W. 732 
—Pippert v. Cook, App., 203 S.W. 
236—Citizens’ Savings Trust Co. 
v. Merchants’ Building & Loan 
Ass’n, App., 196 S.W. 375—Blumer 
v. Loevenhart, App., 188 S.W. 1131. 
4 C.J. p 401 note 50. 

Abstract of the record proper can¬ 
not be considered by the court of ap¬ 
peals where there was no showing 
therein that the bill of exceptions 
was signed or ordered filed by the 
trial judge, although it did show that 
the bill was filed. 

Mo.—Higdon v. Ming, App., 2 26 S.W. 
667. 


Presumption, as to signing 

An abstract of the record proper, 
showing that within due time appel¬ 
lants presented their bill of excep¬ 
tions, which was by the court seen, 
approved, and, by order duly entered 
of record, ordered filed in cause and 
made part thereof, raises a presump¬ 
tion that the bill was signed before 
it was ordered filed, although no 
signing thereof is abstracted. 

Mo.—Stofer v. Dunham, App., 208 
S.W. 641. 

99. Mo.—Burnett v. Prince, 197 S. 

W. 241, 272 Mo. 68. 

4 C.J. p 401 note 50. 

1. Mo.—Graton v. Holliday-Klotz 
Land, etc., Co., 87 S.W. 37, 189 Mo. 
322. 

4 C.J. p 401 note 51. 

2. Mo.—McCormick v. Ford Mfg. 
Co., App., 236 S.W. 1088—Houston 
v. Mahoney, App., 209 S.W. 565— 
Pippert v. Cook, App., 203 S.W. 
236. 

4 C.J. p 402 note 53. 

Statement in abstract of bill of ex¬ 
ceptions 

A statement that the bill of ex¬ 
ceptions was filed will not supply 
the want of showing of such fact in 
the abstract of the record proper. 
Mo.—Houston v. Mahoney, App., 209 
S.W. 565. 

3. Mo.—Harding v. Bedoll, 100 S.W. 
638, 202 Mo. 625. 

4 C.J. p 402 note 54. 

4. Mo.—Karcher v. Jackson, 217 S. 
W. 48—Sguares v. Peters, 202 S.W. 
530, 273 Mo. 318. 

Kiel v. Osterwald, App., 32 S.W. 
2d 778. 

4 C.J. p 402 note 52. 

5. Iowa.—Thompson v. Silvers, 13 
N.W. 854, 59 Iowa 670. 

S.D.—Jones Lumber, etc., Co. v. 
i Faris, 58 N.W. 813, 5 S.D. 348. 
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that such bill of exceptions was filed regularly and 
in due time. 6 It is not necessary that the abstract 
show why the bill of exceptions was signed by a 
judge other than the trial judge, unless it is shown 
by respondent that judge signing was not properly 
qualified. 6 - 5 

Under a rule of court declaring such a showing 
sufficient, the preparation and filing of the bill may 
be shown simply by a narrative recital in the ab¬ 
stract that the bill of exceptions was duly prepared 
and filed. 7 

§ 997. Raising and Waiving Objections 

Nonjurisdictional defects in an abstract may be waived 
either expressly or by implication. 

Defects and omissions in the abstract may be 
waived, either expressly or impliedly, if they are 
not jurisdictional. 8 Accordingly, it has been held 
that a waiver is effected by a failure to urge a prop- 
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er objection within the time required by statute or 
rule of court. 9 

Objections to, or denials of, the sufficiency or 
correctness of an abstract must be made by the 
proper method, 10 and must be specific, since mere 
general objections or denials are of no avail. 11 
However, the failure of appellee to make specific 
denial of appellant’s abstract cannot be construed as 
an admission that all the evidence is of record. 12 

§ 998. Hearing Cause on Abstracts 

A case taken to the appellate court on an abstract 
of the record will ordinarily be determined on the abstract 
alone, and the record itself will not be examined. 

If a cause is taken to a court of appeal on an ab¬ 
stract of the record, it will ordinarily be heard and 
determined by the court on the abstract alone. 13 
The record or the transcript will not be searched 
for matters not sufficiently covered in the abstract, 14 


6. Iowa.—Wilson v. Mt. Ayr Presb 
Church, 14 N.W. 136, 60 Iowa 112. 

4 C.J. p 402 note 56. 

6.5. Mo.—Gnekow v. Metropolitan 
Life Ins. Co., App., 108 S.W.2d 621. 

7. Mo.—Flack v. Atchison, T. & S. 
F. Ry. Co., 224 S.W. 415, 285 Mo 
28, certiorari denied 41 S.CL 449, 
256 U.S. 690, 65 L.Ed. 1173. 

King v. City of Rolla, 130 S.W. 
2d 697, 234 Mo.App. 16—Haibe v. 
Walsh, 38 S.W.2d 523, 225 App. 
770—Hildebrand v. Erickson, App., 
242 S.W. 1014—Kammer v. Losch- 
ke, App., 238 S.W. 1088—Forsee v. 
Garrison, 235 S.W. 473, 208 Mo. 
App. 408—Poshek v. Marceline 
Coal & Mining Co., App., 231 SW. 
70—Cross v. Rubey, App., 206 S. 
W. 413—Citizens* Nat. Bank v. 
Rombauer, 189 SW. 651, 194 Mo. 
App. 690—Starr v. Penfield, App., 
182 SW. 113, reversed on other 
grounds 205 SW. 541. 

4 C.J. p 402 note 57. 

Burden on appellee 

Under court rule, if appellant 
states that bill of exceptions was 
duly filed, burden is then on appellee 
to produce record showing the con¬ 
trary to be the fact if he makes the 
point. 

Mo.—Williams v. Campbell, 123 S.W. 
2d 87. 

8. Mo.—Birdsong v. Jones, 30 S.W. 
2d 1094, 225 Mo.App. 242. 

4 C.J. p 402 note 58. 

Waiver by counter abstract see infra 

§ 1000 . 

9. Mo.—King v. City of Rolla, 130 
SW.2d 697, 234 Mo.App. 16—Bird¬ 
song v. Jones, 30 S.W.2d 1094, 
225 Mo.App. 242—Flinn v. Rich¬ 
ardson, App., 15 S.W.2d 941—Crain | 
v. Hartford Fire Ins. Co. of Hart- I 


ford, Conn., App., 267 S.W. 50— 
Grant v. Knox, App., 227 S.W. 661. 
4 C.J. p 402 note 59. 

Purpose of requirement 

(1) Rule requiring timely written 
objections was intended to afford ap¬ 
pellant opportunity to make correc¬ 
tions by amendment or supplementa¬ 
ry abstract, provided good cause is 
shown for leave to amend and the 
correction is made before submission 
and on such terms as to protect re¬ 
spondent’s rights. 

Mo.—Brown v. Reichmann, 164 SW. 
2d 201, 237 Mo.App. 136—Hemp¬ 
hill v. City of Morehouse, 142 S. 
W. 817, 162 Mo.App. 566. 

(2) Other statements of purpose. 
Mo.—Gnekow v. Metropolitan Life 

Ins. Co., App., 108 S.W.2d 621. 

10. Iowa.—In re Myers, 82 N.W. 
961, 111 Iowa 584. 

Mo.—Cannon v. S. S. Kresge Co., 116 
SW.2d 559, 233 Mo.App. 173. 

4 C.J. p 402 note 61. 

Necessity of raising an objection by 
a counter abstract see infra § 1000. 

11. Iowa.—City of Ottumwa v. Mc¬ 
Carthy Improvement Co., 154 N.W. 
306, 175 Iowa 233, Ann.Cas.l917E 
1007. 

Mo.—Brown v. Reichmann, 164 S.W. 
2d 201, 237 Mo.App. 136—Green¬ 
field v. Roberts Cotton Oil Co., 
App., 182 S.W. 1052. 

4 C.J. p 402 note 60. 

12. Iowa.—Oskaloosa Nat. Bldg., 
etc., Assoc, v. Bailey, 105 N.W. 417, 
129 Iowa 287. 

13. Colo.—McWilliams v. Patton, 
202 P. 710, 70 Colo. 475. 

Ill.—Morris v. Krejci, 179 N.E. 819, 
347 Ill. 381. 

Iowa.—Melman Fruit Co. v. Melman, 
245 NW. 743, 216 Iowa 45. 

4 C.J, p 402 note 63. 
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Conclusiveness of abstract see infra 
§ 1148. 

14. Ariz.—Moreno v. Moore, 57 P. 
2d 316, 47 Ariz. 529—Love v. 

Bracamonte, 240 P. 351, 29 Ariz. 
227, modified on other grounds 241 
P. 514, 29 Ariz. 357. 

Ark.—Ellington v. Remmel, 293 S. 
W.2d 452—Pettus v. Boatright, 102 
S.W.2d 545, 193 Ark. 1179—Hall v. 
Gage, 172 SW. 833, 116 Ark. 50, 
L.R.A.1915C 704. 

Colo.—Sutton v. Ahart, 252 P. 346, 
80 Colo. 420—Hartford Accident & 
Indemnity Co. v. Manby, 232 P. 
927, 76 Colo. 464. 

Ill.—Harris v. Annunzio, 103 N.E.2d 
477, 411 III. 124—Boston Store of 
Chicago v. Industrial Commission, 
53 N.E.2d 455, 386 Ill. 17—Hayes v. 
Industrial Commission, 48 N.E.2d 
940, 383 Ill. 272—Gold v. Illinois 
Commerce Commission, 48 N.E.2d 
391, 383 Ill. 11—Department of 
Finance v. Sheldon, 44 N.E.2d 863, 
381 Ill. 256—Department of Fi¬ 
nance v. Bode, 33 N.E.2d 586, 376 
Ill. 374—Shumway v. Shumway, 
192 N.E. 578, 357 Ill. 477—Long v. 
Brink, 187 N.E. 508, 353 Ill. 549- 
Morris v. Krejci, 179 N.E. 819, 347 
Ill. 381—People v. Southern Gem 
Co., 163 N.E. 825, 332 Ill. 370— 
Glassman v. Lescht, 149 N.E. 1, 
318 Ill. 128. 

New York, C. & St. L. R. Co. 
v. American Transit Lines, 89 N. 
E.2d 858, 339 Ill.App. 282, reversed 
on other grounds 97 N.E.2d 264, 
408 Ill. 336—City of Chicago v. 
Bowman Dairy Co., 10 N.E.2d 994, 
292 Ill.App. 325—Burk v. Weber, 
2 N.E.2d 121, 285 Ill.App. 391— 
Frank v. Central Mut. Ins. Co., 273 
IlLApp. 445—Armour Grain Co. v. 
Davis, 233 Ill-App. 1—Deterding v. 
Central Illinois Public Service Co., 
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even though there is a complete transcript filed, 15 
unless a sufficient excuse is offered for the failure 
to prepare a sufficient abstract, 16 or unless the ques¬ 
tions not properly abstracted affect the jurisdiction 
of the court. 17 It has been held that a waiver of 
the insufficiency of the abstract is not sufficient. 18 

Generally, with the exceptions above noted, it is 
only when a dispute has been raised by the abstract 
and the counter abstract as to the contents of the 
record in specified particulars that the court must 
look to the record or the transcript to determine the 
issue, 19 and such resort is to be had to the tran¬ 
script, not to supply omissions in the abstracts but 
to settle disputes with respect to the record. 20 

Notwithstanding the foregoing rules, in some ju¬ 
risdictions, where an abstract is prepared for the 
convenience of the court, and not because of any 
jurisdictional requirement of statute, the appellate 
court may, in its discretion, search the record; 21 
and the rule that the appellate court will consider 


only matters set out in the abstract has been held to 
apply only as against the party alleging error and 
preparing the abstract. 22 

§ 999. Effect of Failure to Make Proper Ab¬ 
stract 

Although an abstract Which is not materially defective 
may sometimes be considered, a failure to make a proper 
abstract will often result in a dismissal or affirmance, the 
striking of the abstract or a portion thereof, or refusal 
to consider errors dependent on the defective part of the 
abstract. 

Although dismissal of the appeal or affirmance 
of the judgment may be warranted for failure to 
make a proper abstract, as discussed infra § 1110, 
the court may, in some jurisdictions, examine the 
abstract submitted, where, although not in strict 
compliance with the requirements of statute or rules 
of court, it is sufficient to give the court an under¬ 
standing of the errors alleged, 23 or where the defect 
in the abstract has been supplied by a statement of 


223 Ill.App. 374—Wilson Grocery 
Co. v. National Surety Co., 218 Ill. 
App. 584—Dunlap v. Brotherhood 
of Railway Trainmen, 214 Ill.App. 
376—McGovern v. City of Chicago, 
202 Ill.App. 139, affirmed 118 N.E. 

3, 281 Ill. 264. See E. F. McDonald 
& Co. v. Drexel Motor Livery Co., 
207 Ill.App. 125—Griggs v. Griggs, 
204 Ill.App. 160—Williams v. 
Wrigley, 199 Ill.App. 495—Sim¬ 
mons Motor Co. v. Dudley, 196 Ill. 
App. 329. 

Iowa.—Melman Fruit Co. v. Melman, 
245 N.W. 743, 216 Iowa 45. 

Mo.—Robison v. Chicago Great 
Western R. Co., App., 66 S.W.2d 
180. 

Utah.—Grosteit v. Miller, 160 P. 769, 
48 Utah 511. 

4 C.J. p 393 note 73, P 402 note 64. 

Several judges of the supreme 
court are not required to make an 
individual search of the record, par- | 
ticularly in absence of proper refer¬ 
ences thereto, in order to arrive at 
a decision. 

Ark.—Speed v. Mays, 288 S.W.2d 953. 
Evidence to support jury’s fin d in g 
The appellate court is not required 
to examine a transcript of the record 
not produced in the printed abstract 
to ascertain whether the jury’s find¬ 
ing is sustained by the evidence. 
Colo.—Saben v. Saben, 234 P. 166, 77 
Colo. 18. 

Errors not specified 

Supreme court cannot review er¬ 
ror, which was allegedly committed, 
if none is specified in abstract. 
Kan.—Quick v. Purcell, 295 P.2d 626, 
179 Kan. 319. 

15. Colo.—Colorado Vanadium Cor¬ 


poration v. Western Colorado Pow¬ 
er Co., 213 P. 122, 73 Colo. 24. 

4 C.J. p 403 notes 65, 66. 

16. Colo.—Dailey v. Aspen Demo¬ 
crat Pub. Co., 103 P. 303, 46 Colo. 
145. 

17. Mo.—Brown v. Reichmann, 164 
S.W.2d 201, 237 Mo.App. 136. 

N.D.—Erickson v. Citizens' Nat. 

Bank, 81 N.W. 46, 9 N.D. 81. 
Examination of transcript 

An appellate court, in determining 
a question of jurisdiction of a court 
to render a judgment, is not limited 
to contents of printed abstract of 
record, but may examine transcript 
filed with it on certificate of clerk of 
circuit court from which appeal is 
taken. I 

Mo—Martone v. Bryan, 130 S.W.2d | 
962, 233 Mo.App. 1249. 

18. Mo.—Shaffer v. Detie, 9 S.W. 
131,' 191 Mo. 377. 

4 C.J. p 403 note 68. 

19. Iowa.—Melman Fruit Co. v. 
Melman, 245 N.W. 743, 216 Iowa 
45—Finley v. Thorne, 226 N.W. 
103, 209 Iowa 343. 

4 C.J. p 403 note 69. 

Failure of parties to agree on ab¬ 
stract 

When the parties have failed to 
agree on an abstract of the record, 
and the settled record is on file in the 
appellate court, its opinion may be 
based on the contents of such settled 
record. 

S.D.—Duncan v. Hahn, 162 N.W. 743, 
39 S.D. 22. 

20. Iowa.—Hoyt v. Beach, 85 N.W. 
755. 

4 C.J. p 404 note 70. 

I 21. Colo.—Shotkin v. Kaplan, 186 
I P.2d 227, 117 Colo. 254—Sutton v. 
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Ahart, 252 P. 346, 80 Colo. 420— 
Hartford Accident & Indemnity 
Co. v. Manby, 232 P. 927, 76 Colo. 
464. 

Okl.—Lane v. F. S. Miller Lumber 
Co., 222 P. 968, 101 Okl. 14. 

4 C.J. p 404 note 71. 

Reasons to affirm 

The appellate court may search 
the record for reasons to affirm the 
judgment, but never to aid an ab¬ 
stracter in reversing the judgment. 
Ill.—Smith v. Village of Villa Park, 
25 N.E.2d 104, 303 Ill.App. 229— 
McGovern v. City of Chicago, 202 
Ill.App. 139. 

22. Colo.—Hale v. O'Connell, 246 P. 
207, 79 Colo. 427. 

4 C.J. p 402 note 64 [f]. 

23. Ark.—Holcomb v. American 

Surety Co., 42 S.W.2d 765, 184 Ark. 
449. 

Kan.—Shannep v. Strong, 160 P.2d 
683, 160 Kan. 206. 

Mo.—Wimpey v. Ledford, 177 S.W. 
302, 11 A.L.R. 7. 

Leach v. Armstrong, 156 S.W. 
2d 959, 236 Mo.App. 382. 

Utah.—In re McCoy's Estate, 63 P. 

2d 620, 91 Utah 212. 

Wyo.—Hunt v. Fluty, 161 P.2d 671, 
62 Wyo. 71. 

4 C.J. p 405 note 75. 

Harsh construction of rules avoided 
Under rule requiring party prose¬ 
cuting an appeal to furnish a com¬ 
plete abstract of the record, harsh 
construction of the rule will be 
avoided except for a flagrant disre¬ 
gard thereof. 

Ill.—People v. Shinsaku Nagano, 59 
N.E.2d 96, 389 Ill. 231. 

Ellet v. Wyatt, 102 N.E.2d 526, 
345 Ill.App. 420. 
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the parties. 24 Failure to make a proper abstract 
may, however, often result in a refusal by the ap¬ 
pellate court to consider the case on its merits, 2 ^* 
or a striking of the abstract, as noted infra § 1012. 


§ 1000. In General 

a. Necessity or propriety 

b. Form and Contents 

a. Necessity or Propriety 

Where the statutes or court rules provide for such 
procedure, an additional or counter abstract by the ap¬ 
pellee may be proper or necessary to supply defects in, 
or challenge the correctness of, the appellant's abstract 
of record. 

Under provisions of statutes or rules of court for 
such procedure it may be proper, 26 or necessary, 27 


for an appellee to challenge the correctness or suffi¬ 
ciency of appellant’s abstract of record by an ad¬ 
ditional or counter abstract, in the absence of 
which an abstract which is complete on its face will 
be taken by the appellate court as being correct 
and sufficient. 28 Accordingly, an additional or 
counter abstract may be the proper method of bring¬ 
ing to the attention of the appellate court other or 
additional matter not found in appellant’s abstract, 
and necessary to a full understanding of the ques¬ 
tions presented to the court for decision, 29 or of cor- 


As will appear infra § 1000, the appellee some¬ 
times cannot challenge an abstract without filing a 
counter abstract which may cure the defects. 

4. Additional or Counter Abstract of Appellee 


24. Or.—Morris v. City of Sheridan, 
167 P. 593, S6 Or. 224. 

25. HI.—-McGovern v. City of Chi¬ 
cago, 202 Ill.App. 139, affirmed 118 
N.E. 3, 281 III. 264. 

Minn.—Corpus Juris Secund um cited 
in Seerup v. Swanson, 26 N.W.2d 
33, 223 Minn. 230. 

Mo.—Johnson v. Kansas City Ter¬ 
minal Ry. Co., App., 232 S.W. 239. 
Or.—King v. Oregon Short Line R. 
Co., 165 P. 349, 84 Or. 429—Sa- 
lene v. Isherwood, 144 P. 1175, 74 
Or. 35. 

S.D.—Brumwell v. Ede, 152 N.W. 108, 
35 S.D. 293. 

4 C.J. p 405 note 76. 

Refusal to consider errors not prop¬ 
erly set forth as sole result 
The court will not entertain a mo¬ 
tion to dismiss an appeal for imper¬ 
fections in an abstract, however 
flagrant, but will refuse to consider 
such errors as are not sufficiently set 
forth. To permit such motions 
would invite a contest on every ab¬ 
stract filed. 

Ill.—Epoch Producing Corp. v. 
Schuettler, 117 N.E. 479, 280 Ill. 
310. 

26. Ill.—Ford v. Lighthall, 159 N.E. 
298, 328 Ill. 107. 

Kan.—Black v. Barnes, 49 P.2d 975, 
142 Kan. 430. 

Mo.—Johnston v. Ragan, 178 S/\V. 
159, 265 Mo. 420. 

Or.—Mannix v. Portland Telegram, 
284 P. 837, 136 Or. 474. 

4 C.J. p 406 note 85. 

Remedy for imperfection, or unfair¬ 
ness in the appellant’s abstract is 
found in a rule of the supreme court 
which provides that respondent may, 
within ten days after receiving a 
copy, deliver to appellant’s counsel 
and to the clerk of the court such 
further or additional abstract as he 


shall deem necessary to a full under¬ 
standing of the questions involved. 
Or.—Carter v. Simpson Estate Co., 
193 P. 913, 103 Or. 383. 

27. Ill.—Joyce v. Blankenship, 77 N. 
E.2d 325, 399 III. 136. 

Lindsey v. Rosen, 255 Ill.App. 

21 . 

Mo.—Trieseler v. Helmbacher, 168 S. 
W.2d 1030, 350 Mo. 807. 

Beckwith v. City of Malden, 253 
S.W. 17, 212 Mo.App. 4SS. 

N.M.—Williams v. Kemp, 252 P. 1000, 
32 N.M. 233. 

Or.—Williams v. Pacific Surety Co., 
146 P. 147, 77 Or. 210. 

Wash.—Fuller v. Friedman, 237 P. 

293, 135 Wash. 116. 

4 C.J. p 406 note 86. 

Defects in an affidavit for appeal 
should be brought before the court 
by an additional abstract showing 
the defective affidavit. 

Mo.—Mathewson v. Larson-Myers 
Co., App., 209 S.W. 294. 

Question not passed on by trial court 
Where trial court specifically stat¬ 
ed that there was no need to con¬ 
sider question of damages and did 
not pass thereon, if defendant de¬ 
sired to make an issue on damages, 
he should have filed an additional ab¬ 
stract. 

Ill.—Spitzer v. Bradshaw-Praeger & 
Co., 135 N.E.2d 114, 10 Ill.App.2d 
445. 

28. Ill.—Noe v. Moseley, 36 N.E.2d I 
240, 377 Ill. 152—People ex rel. j 
Sandberg v. Grabs, 26 N.E.2d 494, 
373 Ill. 423—Buck v. Alex, 182 N.E. 
794, 350 Ill. 167—People v. Meerts, 
108 N.E. 57, 267 Ill. 210. 

Logemeyer v. Fulton State Bank, 
40 N.E.2d 316, 313 Ill.App. 270, 
affirmed 50 N.E.2d 694, 382 Ill. 11— 
In re Keshner's Estate, 26 N.E.2d 
529, 304 Ill.App. 640, reversed on 
other grounds 33 N.E.2d 877, 376 
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Ill. 354—Little v. Chicago Nat. 
Life Ins. Co., 273 Ill.App. 148. 

Mo.—Weber v. Griffiths, 159 SW.2d 
670, 349 Mo. 145—Maxwell v. An¬ 
drew County, 146 SW.2d 621, 347 
Mo. 156—Smith v. Lore, 29 S.W.2d 
91, 325 Mo. 282. 

Huskey v. Metropolitan Life Ins. 
Co., App., 94 S.W.2d 1075. 
Conclusiveness of abstract see infra 
§ 1148. 

Conflict between abstract and other 
parts of record see infra § 1153. 

Abstracted evidence presumed cor¬ 
rect 

A reviewing court must accept as 
correct evidence which appellant ab¬ 
stracted, where respondent, bound 
thereby, made no objections to th e 
abstract and filed no supplement. 

Mo.—Driscoll v. Wells, 29 S.W.2d 50. 

Recitals uot contradicted by coun¬ 
ter abstract will be deemed true. 
Iowa.—Depping v. Hansmeier, 208 N. 
W. 288, 202 Iowa 314. 

Where appellee filed no counter ab¬ 
stract or brief 

Kan.—Yarnick v. Metropolitan Life 
Ins. Co., 131 P.2d 881, 156 Kan. 
16. 

29. N.M.—Williams v. Kemp, 252 P. 

1000, 32 N.M. 233. 

4 C.J. p 406 note 87. 

Admission by failure 

Appellee who had not abstracted 
any testimony conceded correctness 
of appellants’ presentation of it. 
Ark.—Missouri Pac. R. Co. v. Vinson, 
118 S.W.2d 672, 196 Ark. 500. 

Additional evidence 
Where the abstract filed by appel¬ 
lant does not sufficiently set forth 
the evidence, appellee may file an ad¬ 
ditional abstract and enter a mo¬ 
tion to have the costs thereof taxed 
against appellant. 
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recting an appellant’s abstract which includes mat¬ 
ters that are not contained in the original record ; 30 
and, when an appellee desires to assign cross errors, 
he may and must file an additional abstract showing 
all matters material to his assignments of error not 
contained in appellant’s abstract. 31 However, where 
the abstract shows on its face that certain ma¬ 
terial omissions have been made, this defect need 
not be shown by a counter abstract, 32 since the 
privilege of filing a counter abstract does not re¬ 
lieve appellant of his duty of presenting a proper 
abstract sufficient to permit a determination of the 
questions presented. 33 

The necessity for an additional or counter ab¬ 
stract cannot be dispensed with by the assertion of 
the claimed incorrectness or defect in the brief, 34 
or argument, 35 or by a motion to dismiss the ap¬ 
peal. 36 

If additions which appellee deems necessary are 
made by way of amendment by appellant, an inde¬ 
pendent abstract may be stricken. 37 


APPEAL & ERROR § 1000 

After a motion to dismiss for want of jurisdic¬ 
tion has been filed, an additional abstract will not 
be allowed to show the lack of jurisdiction which 
would not otherwise appear. 38 

b. Form and Contents 

An additional op counter abstract should be in the 
form prescribed by statute or rule of court and contain 
only matters of record material to the alleged error or de¬ 
fect in the main abstract. 

An additional or counter abstract should usually 
be in the form prescribed by statute or rule of 
court. 39 It should specifically point out the portion 
of the original abstract which is incorrect or de¬ 
fective, 40 and set out in a narrative form 41 only 
matters of record or matters on file in the court 
below, 42 which are material and necessary to show 
the true facts or supply the defect. 43 If it is un¬ 
duly redundant, appellee must pay the costs of 
printing, notwithstanding an affirmance of the judg¬ 
ment; 44 but repetition to some extent of what ap¬ 
pears in appellant’s abstract may be necessary. 45 


Ill.—McCarthy v. Meyer, 132 N.E. 

198, 298 Ill. 620. 

4 C.J. p 407 note 95. 

30. Mo.—Rock Island Implement 
Co. v. Wally, App., 268 S.W. 904. 

4 C.J. p 406 note 88. 

31. Ill.—Arnold v. Rebhan, 266 Ill. 
App. 554. 

Iowa.—Finley v. Thorne, 226 N.W. 
103, 209 Iowa 343—Bergman v. 

Wapello Coal Co., 203 N.W. 697, 
200 Iowa 419. 

4 C.J. p 406 note 87 [g]. 

32. Mo.—Beall v. North Missouri 
Farmers’ Mut. Ins. Co., App., 89 
S.W. 2d 585—Gooden v. Modern 
Woodmen of America, 189 S.W. 394, 
194 Mo.App. 666. 

4 C.J. p 407 note 90 [a]. 

33. Colo.—Reyer v. Teare, 122 P. 
1127, 22 Colo.App. 172. 

Ill.—Galvan v. Torres, 131 N.E.2d 
357, 8 Ill.App.2d 227. 

4 C.J. p 407 note 89. 

Duty to prepare proper abstract in 
general see supra § 985. 

Court may not shift burden 

Where appellants’ abstract failed 
to present anything for review, re¬ 
viewing court in order to know what 
■questions, if any, were presented for 
its determination, could not disre¬ 
gard the statute and court rules gov¬ 
erning form of abstract and shift 
burden to respondents to present an 
additional abstract. 

Mo.—Boyd v. Spickard, 136 S.W.2d 
448, 234 Mo.App. 434. 

Failure of appellant to comply 
with rule with respect to abstract of 
the testimony should not be excused 
by filing additional abstracts. 

Mo.—Baker v. Swearengin, App., 168 


S.W.2d 473, transferred, see 174 
S.W.2d 823, 351 Mo. 1027. 

34. Ark.—Missouri Pac, R. Co. v. 
Vinson, 118 S.W.2d 672, 196 Ark. 
500. 

Ill.—Lindsey v. Rosen, 255 Ill.App. 
21 . 

Mo.—Fleming v. Louisiana & M. R. 
R. Co., 172 SW. 355, 263 Mo. 180. 

Early v. Wabash Ry. Co., App., 
55 S.W.2d 716. 

Or.—Meaney v. State Industrial Ac¬ 
cident Commission, 227 P. 305, 113 
Or. 371. 

4 C.J. p 407 note 91. 

35. Iowa.—Pullan v. Struthers, 207 
N.W. 794, 201 Iowa 709. 

4 C.J. p 406 note 86 [c]. 

Financial inability no excuse 

Appellees cannot rely on mere de¬ 
nial of correctness of appellant’s ab¬ 
stract, but must present an amend¬ 
ed abstract, although asserting ina¬ 
bility to incur the expense thereof. 
Iowa.—Melman Fruit Co. v. Melman, 
245 N.W. 743, 216 Iowa 45. 

36. Mo.—Nowlin v. Kansas City 
Public Service Co., App., 58 S.W.2d 
324—Rock Island Implement Co. v. 
Wally, App., 268 S.W. 904. 

Or.—Carter v. Simpson Estate Co., 
193 P. 913, 103 Or. 383—Williams 
v. Pacific Surety Co., 146 P. 147, 
77 Or. 210. 

4 C.J. p 405 note 81. 

37. Iowa.—Dale v. Colfax Cons. 
Coal Co., 107 N.W. 1096, 131 Iowa 
67. 

4 C.J. p 407 note 90. 

38. Or.—Sprague v. City of Astoria, 
206 P. 849, 106 Or. 253. 

39. Ill.—Hickox v. Springfield, 69 N. 
E. 846, 208 Ill. 28. 
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Mo.—Roe v. Versailles Bank, 67 S. 

W. 303, 167 Mo. 406. 

4 C.J. p 407 note 91. 

40. Iowa.—Squires v. Cook, 157 N. 
W. 253, 175 Iowa 586. 

41. Iowa.—Stoner v. Cook, 229 N.W. 
696—Wunderlin v. Wunderlin, 100 
N.W. 37. 

42. Kan.—Murrell v. Janders, 44 P. 
2d 218, 141 Kan. 906. 

Mo.—Bullock v. B. R. Electric Sup¬ 
ply Co., 60 S.W.2d 733, 227 Mo. 
App. 733—Erie City Iron Works v. 
Ferer, App., 263 S.W. 1008. 

4 C.J. p 407 note 92. 

43. Iowa.—Melman Fruit Co. v. Mel¬ 
man, 245 N.W. 743, 216 Iowa 45— 
Sturm v. Tri-City Ry. Co., 178 N. 
W. 525, 190 Iowa 387. 

Mo.—Robison v. Chicago Great West¬ 
ern R. Co., App., 66 S.W. 2d 180. 
Or.—Prudential Savings & Loan As- 
s’n v. Stevens, 14 P.2d 296, 144 
Or. 298. 

Matters must be material to deter- 
mination. of appellate proceedings 
Iowa.—Kubli v. First Nat. Bank, 186 
N.W. 421, 193 Iowa 833. 

Original pleadings which have been 
amended should be omitted, the 
amended pleadings alone being mate¬ 
rial. 

Or.—Prudential Savings & Loan 
Ass’n v. Stevens, 14 P.2d 296, 144 
Or. 298. 

44. Iowa.—Smith v. Fry, 103 N.W. 
1002. 

45. Ill.—Speich v. Atchison, etc., R. 
Co., 178 Ill.App. 266. 

Iowa.—Ervin v. Ervin, 81 N.W. 471. 
4 C.J. p 407 note 94. 



§§ 1000-1001 APPEAL & ERROR 

If the requirements of the statute or rule are not 
thereby complied with, it is not sufficient for ap¬ 
pellee merely to deny the correctness of the abstract 1 
or point out the defect therein, but he must set out . 
the correct state of affairs or supply the defect in ■ 
the additional or counter abstract. 46 When, how- j 
ever, that is all that is required, it is sufficient for , 
appellee to file a counter abstract which merely ! 
shows the defects in the original without correcting 
the same, 47 or to file formal objection to the ab¬ 
stract without filing any counter abstract. 48 

§ 1001. Office and Functions 

The purpose of an additional or counter abstract is to 
relieve the appellate court of the task of ascertaining the 
correctness or sufficiency of the abstract from the record, 
and, when filed, it cures all defects in the appellant’s ab¬ 
stract which it purports to correct. 


4A C.J.S. 

The purpose of an additional abstract is to re¬ 
lieve the appellate court of the task of ascertaining 
from the record the correctness or sufficiency of 
appellant’s abstract. 49 

Usually, unless it is apparent that no such admis¬ 
sion was intended, 50 the filing of an additional or 
counter abstract will be regarded as an admission 
on the part of respondent that the original abstract, 
together with the additional abstract, completely 
represents the case; 51 and the counter abstract 
will be considered together with appellant’s abstract 
in determining the sufficiency of the latter, and is, 
for this purpose, as much a part of the abstract as 
though originally incorporated therein. 52 There¬ 
fore, all defects corrected by the counter abstract 
are waived, and. cannot be further urged by motion 
to dismiss the appeal or affirm the judgment. 53 


46. Iowa.—Finley v. Thorne, 226 X. 
W. 103, 209 Iowa 343—Sturm v. 
Tri-City Ry. Co., 17S N.W. 525, 
190 Iowa 3S7—City of Ottumwa v. 
McCarthy Improvement Co.. 154 N. 
W. 306, 175 Iowa 233, Ann.Cas. 
1917E 1007. 

What should he stricken or what 
shonld he added must be specified in 
the additional or counter abstract, it 
not being sufficient simply to deny 
the abstract of appellant. 

Iowa.—Sturm v. Tri-City Ry. Co., 178 
N.W. 525, 190 Iowa 387. 

47. Ariz.—Martin v. Bankers* Trust 
Co., 156 P. 87, 18 Ariz. 55. 

Ill.—Clinton v. Commissioners of 
Drainage Dist. No. 7, 173 X.E. 108, 
341 Ill. 135. See Stevenson v. 
Knights of Pythias, 209 Ill.App. 
69—Shreffler v. Fuller, 208 Ill.App. 
630. 

Mo.—Fears v. Xewman Mercantile 
Co., 156 S.W.2d 909, 348 Mo. 1102— 
Woods v. Dowd, 137 S.W.2d 426, 
345 Mo. 718. 

Colorado Milling & Elevator Co. 
v. Rolla Wholesale Grocery Co., 
App., 102 S.W.2d 681—Beall v. 
North Missouri Farmers’ Mut. Ins. 
Co, App., 89 S.W.2d 585—Peck v. 
Great American Ins. Co. of New 
York, App., 90 S.W.2d 415—Euler 
v. State Highway Commission, 55 
S.W.2d 719, 227 Mo.App. 755, re¬ 
instatement of appeal denied State 
ex rel. State Highway Commission 
of Missouri v. Shain, 62 S.W.2d 
711, 333 Mo. 235—Kirkpatrick v. 
American Creosoting Co., 37 S.W. 
2d 996, 225 Mo.App. 774—Calkins 
v. Engle, 300 S.W. 997, 221 Mo. 
App. 1173. 

Appellee’s option. 

On appellant’s failure to furnish a 
complete abstract, respondent may 
furnish all the evidence himself or 
file an additional abstract merely 
showing appellant's abstract to be 
incomplete. 


Mo.—Woods v. Dowd, 137 S.W.2d 426, 
345 Mo. 718. 

In re Adoption of Forshey’s Mi¬ 
nor Children, 225 S.W.2d 816, 240 
Mo.App. 10S9—Webb v. Denney, 
App., 170 S.W.2d 946—Deverell v. 
Eagle-Picher Lead Co., App., 137 
S.W. 2d 473—Weintraub v. Abra¬ 
ham Lincoln Life Ins. Co., App., 
99 S.W. 2d 160—Peck v. Great 
American Ins. Co. of New York, 90 
S.W.2d 415, 230 Mo.App. 325—Cal¬ 
kins v. Engle, 300 S.W. 997, 221 
Mo.App. 1173. 

Showing part of omissions 

Where appellant omits pertinent 
evidence from his abstract, the re¬ 
spondent may decline to file a com¬ 
plete counter abstract and submit 
only a partial abstract showing some, 
but not all, of the omissions. 

Mo.—Fears v. Newman Mercantile 
Co., 156 S.W.2d 909, 348 Mo. 1102. 

48. Mo.—Thaler v. Jersey Farm 
Dairy Co., 246 S.W. 186. 

49. Ill.—Lindsey v. Rose, 167 N.E. 
89, 335 Ill. 402, conformed to 255 
Ill.App. 21. 

50. Mo.—Kirkpatrick v. American 
Creosoting Co., 37 S.W.2d 996, 225 
Mo.App. 774. 

Express denial that two abstracts 
are complete 

(1) Where appellee in his abstract 
alleges that appellant’s abstract does 
not contain all the evidence, and, 
after presenting additional evidence, 
states that both abstracts fail to pre¬ 
sent all the evidence, and appellant’s 
abstract does not claim to present 
all the evidence, the supreme court 
must consider that all the evidence 
is not before it. 

Mo.—Kirkpatrick v. American Creo¬ 
soting Co., supra. 

4 C.J. p 407 note 97. 

(2) Such an express denial pre¬ 
vents waiver of the right to com¬ 
plain of appellant’s omissions. 
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Mo.—Ross v. Speed-O Corp. of Amer¬ 
ica, App., 130 S.W.2d 180. 

51. Mo.—Parks v. Marshall, 14 S.W. 
2d 590, 322 Mo. 218, 62 A.L.R. 835 
—Nordquist v. Nordquist, 14 S.W. 
2d 583, 321 Mo. 1244. 

Wollman v. Brotherhood of 
American Yeomen, 95 S.W.2d 645, 
231 Mo. App. 36—Kirkpatrick v. 
American Creosoting Co., 37 S.W. 
2d 996, 225 Mo.App. 774. 

4 C.J. p 407 note 96. 

52. Ark.—Perry County v. Gatlin, 
52 S.W.2d 626, 186 Ark. 116. 

Iowa.—Sloanaker v. Howerton, 166 
N.W. 78, 182 Iowa 487. 

Mo.—Johnston v. Ragan, 178 S.W. 
159, 265 Mo. 420. 

Insufficiency of appellant’s general 
statement of issues does not require 
affirmance of decree for noncompli¬ 
ance with court rule where appel¬ 
lees’ abstract supplies the deficien¬ 
cy. 

Ark.—Perry County v. Gatlin, 62 S. 
W.2d 626, 186 Ark. 116. 

53. Ark.—Wilson v. Wilson, 204 S. 
W.2d 479, 211 Ark. 1030—Sears v. 
Scott, 197 S.W.2d 33, 210 Ark. 392. 

Mo.—Fears v. Newman Mercantile 
Co., 156 S.W.2d 909, 348 Mo. 1102- 
Story v. People's Motorbus Co. of 
St. Louis, 37 S.W.2d 898, 327 Mo. 
719—Berry v. St. Louis-San Fran¬ 
cisco Ry. Co., 26 S.W.2d 988, 324 
Mo. 775, certiorari denied St. Lou¬ 
is-San Francisco Ry. Co. v. Ber¬ 
ry, 50 S.Ct. 464, 281 U.S. 765, 74 
L.Ed. 1173—Parks v. Marshall, 14 
S.W.2d 590, 322 Mo. 218, 62 A.L.R. 
835—Nordquist v. Nordquist, 14 S. 
W.2d 583, 321 Mo. 1244. 

Feeherty v. Sullivan, App., 129 
S.W.2d 926—Monsour v. Excelsior 
Tobacco Co., App., 115 S.W. 2d 219 
—Boyd v. Pennewell, App., 78 S. 
W.2d 456—State Bank of Seneca 
v. Saft, App., 75 S.W.2d 420—Robi¬ 
son v. Chicago Great Western R. 



4A C.J.S. 

Where, however, it is permissible to file a counter 
abstract merely showing, and not correcting, errors 
in appellant’s abstract, the effect of such specifica¬ 
tion is to deprive the appellate court of its right 
to review errors dependent on a consideration of 
such matters ; 54 and such an abstract and a motion 
to dismiss the appeal may both be filed. 54 -' 5 

Effect of improper counter abstract . One who 
denies the correctness of, but fails to include by 
amendment, as required by local rule or statute, 
portions of the record which he claims were omit¬ 
ted, admits that they are not essential. 55 Thus, 
where counsel certify that the additional abstract 
does not set out all omitted evidence but fails to 
point out the evidence omitted, the record will be 
presumed sufficiently complete so that the cause may 
be heard de novo. 66 

§ 1002. Time of Filing and Service 

A counter or additional abstract should be filed and 
served within the time prescribed by statute or rule of 
court. 

Ordinarily a counter or additional abstract should 


APPEAL & ERROR §§ 1001-1003 

be filed and served within the time prescribed by 
statute or rule of court, 57 unless such time has been 
extended by agreement of the parties. 58 

A prejudicial delay in the filing or service of an 
additional or counter abstract may cause the court 
in its discretion to strike or disregard the abstract. 55 
If, however, the delay beyond the time fixed by stat¬ 
ute or rule of court is not prejudicial, it will not 
usually result in the abstract being stricken, 60 un¬ 
less the delay is long and unexcused. 61 

A counter abstract filed by appellee, solely as the 
basis for a motion to dismiss the appeal and merely 
denying or amending appellant’s abstract, will not 
be stricken because not filed in time. 62 

§ 1003. Denial of Additional Abstract 

If the opposite party does not enter a proper denial of 
the additional or counter abstract, it will be deemed cor¬ 
rect. 

An additional or counter abstract which is not 
properly denied by the opposite party will as a gen¬ 
eral rule be deemed to be admitted and correctly to 
present the contents of the record. 63 The objection 


Co., App., 66 S.W.2d 180—Neagle v. 
City of Edina, App., 53 S.W.2d 1077 
—Sees ted v. Applegate, App., 26 S. 
W.2d 796. 

Appellee supplying* omitted evi¬ 
dence in a counter abstract cannot 
complain of omission of it from ap¬ 
pellant’s abstract. 

Ark.—Phillips v. Ettenburn, 238 S.W. 
28, 158 Ark. 643. 

Mo.—Fears v. Newman Mercantile 
Co., 156 S.W.2d 909, 348 Mo. 1102. 

Louzader v. James, App., 107 S. 
W.2d 976—Kirkpatrick v. Ameri¬ 
can Creosoting* Co., 37 S.W.2d 996, 
225 Mo.App. 774. 

Effect of failure to deny counter ab¬ 
stract see infra § 1003. 

54. Mo.—Bondurant v. Raven Coal 
Co., App., 25 S.W.2d 566. 

Effect of showing omission of evi¬ 
dence 

The appellate court may be pre¬ 
vented from reviewing the evidence, 
if respondent furnishes an addition¬ 
al abstract showing omissions in ap¬ 
pellant’s abstract, but fails to sup¬ 
ply the omissions. 

Mo.—Bondurant v. Raven Coal Co., 
supra. 

54.5 Mo.—Brown v. Eagle-Picher 
Lead Co., App., 136 S.W.2d 708. 

55. Iowa.—City of Ottumwa v. Mc¬ 
Carthy Improvement Co., 154 N.W. 
306, 175 Iowa 233, Ann.Cas.l917E 
1007. 

56. Iowa.—Guldner v. Guldner, 203 
N.W. 289, 199 Iowa 986. 

57. Mo.—Rees v. Burrell, 55 S.W.2d 
4A C.J.S.—62 


1003, 227 Mo.App. 618—Steinman v. 
Brounfield, App., 18 S.W.2d 528. 

4 C.J. p 407 note 98. 

58. Mo.—Findley v. United R. Cos., 
141 S.W. 866, 238 Mo. 6. 

59. Mo.—Yellow Mfg. Acceptance 
Corp. v. American Taxicabs, 130 S. 
W.2d 601, 344 Mo. 1200. 

Bowersock v. Missouri Valley 
Drainage Dist. of Holt County, 168 
S.W. 2d 479, 237 Mo.App. 346— 

Parker v. Massachusetts Bonding 
& Insurance Co., App., 123 S.W.2d 
570—State ex rel. State Highway 
Commission v. Counts, App., 45 S. 
W.2d 931—Steinman v. Brownfield, 
App., 18 S.W.2d 528—Suggett v. 
Pemiscot County Bank, App., 256 
S.W. 565. 

4 C.J. p 407 note 99. 

60. Iowa.—Richardson v. Rusk, 245 
N.W. 770, 215 Iowa 470—Swain v. 
Chicago, R. I. & P. Ry. Co., 170 
N.W. 296, affirmed 174 N.W. 384, 
187 Iowa 466—Ferguson v. Grand 
Lodge of Iowa Legion of Honor, 
156 N.W. 176, 174 Iowa 61. 

Mo.—Gandy v. St. Louis-San Fran¬ 
cisco Ry. Co., 44 S.W.2d 634, 329 
Mo. 459—Berry v. St. Louis-San 
Francisco Ry. Co., 26 S.W.2d 988, 
324 Mo. 775, certiorari denied St. 
Louis-San Francisco Ry. Co. v. 
Berry, 50 S.Ct. 464, 281 U.S. 765, 74 
L.Ed. 1173—Pennington v. Kansas 
City Rys. Co., 223 S.W. 428, 284 
Mo. 1. 

Halstead v. Bess, App., 140 S.W. 
2d 761—Knight v. Sutherland, 47 
SW.2d 785, 226 Mo.App. 895. 

4 C.J. p 407 note 1, p 408 note 3. 
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Court rule may he relaxed when 
neither party will be injured, and 
the reviewing court believes it will 
not unduly obstruct the court’s busi¬ 
ness. 

Mo.—Knight v. Sutherland, 47 SW. 

2d 785, 226 Mo.App. 895. 

Where contents admitted 

Late filing of additional abstract 
is allowable where the principal ma¬ 
terial fact therein is admitted and 
shown by the evidence. 

Mo.—Gandy v. *St. Louis-San Fran¬ 
cisco Ry. Co., 44 S.W.2d 634, 329 
Mo. 459—Berry v. St. Louis-San 
Francisco Ry. Co., 26 S.W.2d 988, 
324 Mo. 775, certiorari denied St. 
Louis-San Francisco Ry. Co. v. Ber¬ 
ry, 50 S.Ct. 464, 281 U.S. 765, 74 
L.Ed. 1173. 

61. Mo.—Wagoner v. Wagoner, 229 
S.W. 1064, 287 Mo. 564. 

4 C.J. p 408 note 2. 

62. Iowa.—Heim v. Resell, 133 N. 
W. 881, 153 Iowa 356. 

4 C.J. p 408 note 3. 

63. Iowa.—People’s Trust & Sav¬ 

ings Bank v. Smith, 236 N.W. 30, 
212 Iowa 124—Home State Bank of 
Humeston v. Ratcliffe, 220 N.W. 
36, 206 Iowa 201—Robinson v. 

Bruce Rent-a-Ford Co., 215 N.W. 
724, 205 Iowa 261, 61 A.L.R. 851— 
Pullan v. Struthers, 207 N.W. 794, 
201 Iowa 709—Kubli v. First Nat. 
Bank, 186 N.W. 421, 193 Iowa 

833—Sloanaker v. Howerton, 166 
N.W. 78, 182 Iowa 487. 

Mo.—Aulgur v. Strodtman, 46 S. 
W.2d 172, 329 Mo. 738—Jarvis v. 
Chicago, B. & Q. R. Co., 37 S.W. 



§§ 1003-1004 APPEAL & ERROR 

to an additional abstract should be made, not by mo¬ 
tion or denial by brief, but by a printed denial in 
the nature of a reply, which should, if necessary, 1 
contain a further abstract of the record in ex¬ 
planation of the denial. 64 In addition, if such re¬ 
quirement is imposed by rule of court, appellant j 
must sustain his denial by a certification of the j 
record or the additional or counter abstract will be i 
taken as true. 65 Otherwise, however, the court or ■ 
clerk will procure the transcript. 66 In either case, 
when proper denial has been made and the record | 


4A C.J.S. 

has been properly procured in one way or the other, 
the court will refer to the transcript or the record 
to determine the questions raised as to its contents. 67 

§ 1004. Striking 

Usually a counter or additional abstract will be strick¬ 
en only where it is so improper or immaterial that it is 
of no material aid to a full presentation of the case. 

While the court may strike an additional or 
counter abstract which is fundamentally improper, 68 


2d 602, 325 Mo. 428. certiorari 
denied 52 S.Ct. 19, 2S4 U.S. 635, 76 
L.Ed. 540—City Water Co. of Se- 
dalia v. Hunter, 6 S.\V.2d 565, 

319 Mo. 1240—Slovensky v. O’Reil¬ 
ly, 233 S.W. 478—Hayes v. Mc¬ 
Laughlin, 217 S.W. 262—Woods v. 
St. Louis & S. F. R. Co., Mo., 1S7 
S.W. 11. 

Reynolds v. Grain Belt Mills Co., 
App. f 59 S.W.2d 744, transferred 
69 S.W.2d 947, 334 Mo. 712, re¬ 
manded App., 78 S.W.2d 124— 
Moseley v. Victory Life Ins. Co. of 
Topeka, Kan., App., 55 S.W.2d 1002 
—Ellis v. Starr Piano Co., 49 S.W. 
2d 107S, 226 Mo.App. 1209—Bon- 
durant v. Raven Coal Co., App., 25 
S.W. 2d 566—Johnson v. Murray, 
App., 2S9 S.W. 977—D. A. Schulte, 
Inc. v. Haas, 2S7 S.W. 816, 224 Mo. 
App. 365. 

4 C.J. p 408 note 5. 

Assignment of error abandoned by 
failure to deny a counter abstract 
clearly refuting such assignment. 
Mo.—St Francis Levee Dist v. Dor- 
roh, 2S9 S.W. 925, 316 Mo. 398. 

Contents or preparation of bill of ex¬ 
ceptions 

(1) Recitals in a counter abstract 
as to the contents of a bill of excep¬ 
tions are deemed true unless denied. 
Iowa.—Wilson v. Mt. Ayr First 

Presb. Church, 14 N.W. 138, 60 
Iowa 112. 

(2) It has also been held that re¬ 
citals concerning the due prepara¬ 
tion, filing, and allowance of such 
bills are true unless contradicted. 
Mo.—Laybourne v. Columbia Nat. 

Bank, 56 S.W.2d 790, 227 Mo. 

App. 673. 

(3) As to this latter proposition, 
however, there is some authority to 
the contrary. 

Iowa.—Wilson v. Mt. Ayr First 
Presb. Church, supra. 

Omission from appellant’s abstract 
admitted 

A recitation in an additional ab¬ 
stract that evidence has been omit¬ 
ted from appellant’s abstract will be 
taken as true, unless denied. 

Mo.—Woods v. Dowd, 137 S.W.2d 
426, 345 Mo. 718. 

Bondurant v. Raven Coal Co., 
App., 25 S.W.2d 566. 


64. Iowa.—McKay v. Barrick, 224 
N.W. S4, 207 Iowa 1091. 

Mo.—In re Woods’ Estate, App., 245 
S.W. 368—Downing v. Anders, 
App., 202 S.W. 297. 

4 C.J. p 408 note 7. 

Specifying defects 

Denial should not be a general 
blanket denial but should be specific, 
and point out the parts of appellee’s 
amended abstract, of which he com¬ 
plains, and he should specify by 
page or otherwise the parts of the 
record or transcript which support 
his denial and complaint. 

Iowa.—Tessman v. Tessman, 291 N. 
W. 530, 228 Iowa 1070. 

65. Iowa.—Tessman v. Tessman, 

291 N.W. 530, 228 Iowa 1070— 
Ranee v. Gaddis, 284 N.W. 468, 
226 Iowa 531—People’s Trust & 
Savings Bank v. Smith, 236 N.W. 
30, 212 Iowa 124—Robinson v. 

Bruce Rent-a-Ford Co., 215 N.W. 
724, 205 Iowa 261, 61 A.L.R. 851— 
Pullan v. Struthers, 207 N.W. 794, 
201 Iowa 709—Polk v. Fremont 
County, 197 N.W. 893, 197 Iowa 
755—Sloanaker v. Howerton, 166 
N.W. 78, 182 Iowa 487. 

4 C.J. p 408 note 5 [b]. 

No certification necessary where 
appellant does not deny the correct¬ 
ness of appellee’s amendment to the 
abstract. 

Iowa.—Pullan v. Struthers, 207 N.W. 
794, 201 Iowa 709. 

Particular circumstances 

On appeal from judgment dismiss¬ 
ing petition, wherein appellant’s rec¬ 
ord showing a demurrer and motion 
to dismiss filed on a particular day 
was not properly attested, the re¬ 
viewing court would accept as cor¬ 
rect respondents’ so-called additional 
abstract showing a demurrer, filed 
the next day, which presented an 
entirely different question. 

Mo.—State ex rel. Meyer v. Turn- 
bow, 121 S.W.2d 307, 233 Mo.App. 
447. 

66. Mo.—Moseley v. Victory Life 
Ins. Co. of Topeka, Kan., App., 55 
S.W. 2d 1002—Ellis v. Starr Pi¬ 
ano Co., 49 S.W.2d 1078, 226 Mo. 
App. 1209. 

4 C.J. p 408 note 8 [c]. 
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67. Mo.—Ellis v. Starr Piarfo Co., 
supra. 

4 C.J. p 408 note 8. 

Where appellants denied appellees’ 
amended abstract, appellate court 
treated transcript of testimony as 
true record. 

Iowa.—In re Hollis’ Estate, 12 N.W. 

2d 576, 234 Iowa 761. 

Motions to strike denials overruled 
Iowa.—Mead v. City Nat. Bank of 
Clinton, 8 N.W.2d 417, 232 Iowa 
1276. 

Printed record not considered 

Where circuit clerk's certificate to 
record referred directly only to the 
correctness of the copies of judg¬ 
ment appealed from and order grant¬ 
ing appeal, there was no other at¬ 
testation of the record, additional 
abstract filed by respondents pre¬ 
sented a different state of the plead¬ 
ings, and record did not show which 
of two demurrers was passed on 
by trial court, reviewing court would 
not consider the printed record. 

Mo.—State ex rel. Meyer v. Turnbow, 
121 S.W.2d 307, 233 Mo.App. 447. 

68. Mo.—Bullock v. B. R. Electric 
Supply Co., 60 S.W. 2d 733, 227 
Mo.App. 1010. 

4 C.J. p 409 notes 13, 14, 16. 
Argumentative 

An additional abstract, which was 
argumentative and stated conclu¬ 
sions of the abstracter instead of 
being confined to setting out parts 
of the record, would be stricken on 
motion. 

Mo.—Yellow Mfg. Acceptance Corp. 
v. American Taxicabs, 130 S.W.2d 
601, 344 Mo. 1200. 

Contents of additional abstract not 
preserved in record 
Ill.—Oakdale Bldg. Corporation v. 
Smithereen Co., 54 N.E.2d 231, 322 
Ill.App. 222. 

Mo.—McGraw v. Farmers Fire & 
Lightning Mut. Ins. Co., 160 S.W. 
2d 845, 236 Mo.App. 1019—Bullock 
v. B. R. Electric Supply Co., 60 S. 
W.2d 733, 227 Mo.App. 1010. 

4 C.J. p 409 note 13 [b]. 

Testimony in another action. 

Where appeal involved only ruling 
on demurrer to pleading with conse¬ 
quent judgment, appellees’ counter 
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or in violation of rules of court , 69 or prematurely or unnecessary matters the costs thereof may be 
filed , 76 ordinarily an additional or counter abstract taxed against appellee . 72 A motion to strike will 
which is useful to a full presentation of the case will not be granted when it would serve no useful pur- 
not be stricken , 71 although if it contains improper pose . 73 

5. Agreed Abstracts 

§ 1005. In General side red . 7 6 Accordingly, error must affirmatively ap- 

If a case is submitted on an agreed abstract, the P ear therefrom to warrant a reversal . 77 
court will consider only it, and it cannot be contradicted 

by an additional abstract filed by one of the parties. § 1006. Specification of Errors 

If the court rules or statutes permit, a case on An agreed abstract should contain the assignments of 

appeal may be submitted on an agreed abstract error - 

of the record . 74 Where a case is thus submitted, the Where a case is submitted on an agreed printed 
court will not look beyond the abstract , 75 and an abstract, such abstract must include the petition 
additional abstract by one of the parties, attempting in error or an abstract of the assignments of er- 
to contradict the agreed abstract, will not be con- ror . 78 

6. Amended and Supplemental Abstracts 


§ 1007. In General 

A party may be allowed to amend or supplement his 
original abstract to remedy defects or omissions therein 
unless they were due to his own neglect or misconduct. 


An appellant may be permitted to file a supple¬ 
mental abstract to remedy defects or omissions in 
his original abstract , 79 or to show amendments of 
the record of the court below as made by that court 


abstract containing testimony in an¬ 
other action between same parties 
was required to be stricken from 
files, since ruling under review was 
of necessity confined to pleadings in 
case at bar. 

Kan.—Malone v. Wimmer, 75 P.2d 
224, 147 Kan. 177. 

Pail-ore to specify errors in appel¬ 
lant’s abstract 

An additional abstract which does 
not point out specifically the errors 
in appellant’s abstract will be strick¬ 
en on motion. 

Iowa.—Reppert v. Reppert, 241 N.W. 

487, 214 Iowa 17. 

4 C.J. p 409 note 16. 

Only impertinent or unnecessary 
matters contained 

An additional abstract will be 
stricken when it contains only mat¬ 
ter not pertinent to, or not neces¬ 
sary to, a review of the questions to 
be considered. 

Ill.—Robb v. Eastgate Hotel, 106 N. 
E.2d 848, 347 Ill.App. 261—Dudley 
v. Dudley, 76 N.E.2d 807, 333 Ill. 
App. 154. 

Kan.—Murrell v. Janders, 44 P.2d 
218, 141 Kan. 906. 

4 C.J. p 409 note 13. 

69. Iowa.—Wunderlin v. Wunderlin, 
100 N.W. 37. 

Defects held insufficient to justify 
striking. 

Ill.—Gannon v. Industrial Commis¬ 
sion, 48 N.E.2d 938, 383 Ill. 231. 

Setting out of evidence by ques¬ 
tion and answer in violation of rules 


of court may cause additional ab¬ 
stract to be stricken. 

Iowa.—Wunderlin v. Wunderlin, 100 
N.W. 37. 

70. Ill.—Lang v. Pettis, 197 Ill.App. 
541. 

71. Iowa.—In re Behrend’s Will, 10 
N.W. 2d 651, 233 Iowa 812—Eller 
v. Paul Revere Life Ins. Co., 291 
N.W. 866, 228 Iowa 1247—McMa¬ 
hon v. Hassett, 176 N.W. 707— 
Watland v. Quaintance, 171 N.W. 
692, 186 Iowa 1271, rehearing de¬ 
nied 173 N.W. 12—Willson v. Dis¬ 
trict Court of Polk County, 147 N. 
W. 766, 166 Iowa 352. 

Mo.—Niedringhaus v. William P. 
Niednnghaus Inv. Co., 46 S.W.2d 
828, 329 Mo. 84—McDonnell v. G. 
B. Peck Dry Goods Co., 228 S.W. 
759—Boas v. Branch, 208 S.W. 75. 
"Wash.—Weyerhaeuser Timber Co. v. 
Pierce County, 167 P. 35, 97 Wash. 
534. j 

4 C.J. p 409 notes 10-12. ! 

Remedy is by motion to correct 
rather than to strike where a re¬ 
spondent’s supplemental abstract 
goes over the same ground as the 
original and is more full than the 
necessities of the case require, but 
presents matters omitted from the 
original. 

Wash.—Kranzusch v. Trustee Co., 
161 P. 492, 93 Wash. 629. 

72. Iowa.—Swaim v. Chicago, R. I. 
& P. Ry. Co., 170 N.W. 296, reheard 
174 N.W. 384, 187 Iowa 466—Fer¬ 
guson v. Grand Lodge of Iowa 
Legion of Honor, 156 N.W. 176, 174 
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Iowa 61—Ford Paving Co. v. Elzy, 
155 N.W. 161, 173 Iowa 38. 

4 C.J. p 409 note 15. 

73. Iowa.—Mead v. City Nat. Bank 
of Clinton, S N.W.2d 417, 232 Iowa 
1276—Keokuk & Hamilton Bridge 
Co. v. Curtin-Howe Corp., 274 N. 
W. 78, 223 Iowa 915—Independent 
Van & Storage Co. v. Iowa Mer¬ 
cantile Co., 179 N.W. 157, 189 Iowa 
874. 

74. Iowa.—Doerr v. Southwestern 
Mut. Life Assoc., 60 N.W. 225, 92 
Iowa 39. 

Neb.—Renard v. Wyckoff, 84 N.W. 

410, 61 Neb. 19. 

4 C.J. p 409 note 17. 

75. Iowa.—Adoption of Alley, 14 N. 
W.2d 742, 234 Iowa 931. 

Neb.—Renard v. Wyckoff, 84 N.W. 

410, 61 Neb. 19. 

4 C.J. p 409 note 18. 

76. Iowa.—Holmes v. Lucas County, 
4 N.W. 918, 53 Iowa 211. 

4 C.J. p 409 note 18. 

77. Neb.—O’Neill v. Flood, 78 N.W. 
497, 58 Neb. 218. 

4 C.J. p 410 note 19. 

78. Neb.—Renard v. Wyckoff, 84 N. 
W. 410, 61 Neb. 19. 

4 C.J. p 410 note 20. 

79. Ill.—Perkins v. Brown, 81 N.E. 
2d 207, 400 Ill. 490. 

Mo.—State ex rel. State Highway 
Commission v. Trimble, 47 S.W. 
2d 779, 329 Mo. 987—Allen v. Jes¬ 
sup, 192 S.W. 720. 

Brown v. Reichmann, 164 S.W. 2d 
201, 237 Mo.App. 136—Rock Island 
Implement Co. v. Wally, App., 268 



§ 1007 APPEAL & ERROR 


4A C.J.S. 


embodying the action and proceedings which were 
had on the trial . 50 However, such an abstract 
cannot be hied to show a new and distinct ground 
of error other than those supported by the original 
abstract ,- 1 to show matters not properly of rec¬ 
ord,-- or to show proceedings in the court below 
taken after an appeal was perfected ,- 0 or where 
the defects in the original abstract are due to his 
own neglect or misconduct and no good excuse is 
offered .- 4 A supplemental abstract will not be al¬ 
lowed where its contents will not aid the appeal . S5 
It has been held that a supplemental abstract will 
not be considered when counsel do not refer to it 
in argument, or suggest how it is thought to affect 
the rights of the parties . 56 

Amendment of abstract . Parties may be allowed 
to file amended abstracts when they discover that 


their cases were not fully presented in the original 
abstracts , 57 to meet objections raised by the op- 
' posite party , 55 or to meet new phases of the case 
developed by appellee ; 59 and, if an amendment is 
not denied its recitals will be taken as true . 90 Also, 
* a cross appellant may file an amendment to the ab¬ 
stract filed by appellant and in this manner effect 
a full, complete, and correct abstract for the pur¬ 
poses of cross appellant . 91 

On the other hand, an amendment will not be al- 
! lowed to present matter which is not properly in the 
record on appeal , 92 or to correct or supply juris¬ 
dictional defects , 93 or to show matter which cannot 
be reviewed on the appeal , 94 or where the amend¬ 
ments are not suggested until after the submission 
of the case, and no excuse is offered for the delay . 95 


S.W. 904—-Husbands v. St. Louis 
Electric Terminal Ry. Co., App., 
196 S.W. 78. 

4 C.J. p 410 note 21. 

Certified copy of part of bill of ex¬ 
ceptions 

Failure of appellant’s abstract to 
contain any statement that excep¬ 
tions were saved to ruling of trial 
court m sustaining motion for new 
trial, as required by court rule, was 
cured by appellant’s filing pursuant 
to court rule, within eight days af¬ 
ter service on him of the objection, 
a certified copy of that portion of 
the bill of exceptions which supplied 
the alleged insufficiency of the ab¬ 
stract. 

Mo.—Norris v. Brady, 132 S.W.2d 
1059, 234 Mo.App. 437. 

Supplemental abstract considered 
correct 

Where plaintiff filed a supple¬ 
mental abstract, which he claimed 
correctly quoted his petition, so as 
to correct typographical error in the 
original abstract, supplemental ab¬ 
stract would be considered correct 
Mo.—Smith v. Atlanta Life Ins. Co., 
App., 102 S.W.2d 757. 

80. Mo.—City of Kirksville ex rel. 
Eggert v. Harrington, 35 S.W.2d 
614, 225 Mo.App. 309. 

4 C.J. p 410 note 22. 

Where title of cause was changed 
during progress of the case, plain¬ 
tiff's additional abstract was permis¬ 
sible to identify the case. 

Mo.—City of Kirksville ex rel. Eg¬ 
gert v. Harrington, 35 S.W.2d 614, 
225 Mo.App. 309. 

81. Ill.—Gold v. Illinois Commerce 
Commission, 48 N.E.2d 391, 383 Ill. 
11 . 

Mo.—Rishel v. Kansas City Public 
Service Co„ 129 S.W.2d 851—John¬ 


ston v. Ragan, 17 S S.W. 159, 265 
Mo. 420. 

4 C.J. p 410 note 23. 

82. Wyo.—In re St. Clair’s Estate, 
28 P.2d S94, 46 Wyo. 446. 
Argument on merits should not 

be woven into a supplemental ab¬ 
stract with statements taken from 
the record, the proper place for ar¬ 
gument being in briefs. 

Wyo.—In re St. Clair’s Estate, supra. 

83. S.D.—Iowa State Sav. Bank v. 
Jacobson, 66 N.W. 453, 8 S.D. 292. 

84. Mo.—Gleason v. International 
Shoe Co., App., 228 S.W. 524— 
Higdon v. Ming, App., 226 S.W. 667. 

4 C.J. p 410 note 25. 

Illness of counsel 

Allegations in an affidavit by ap¬ 
pellant’s counsel that he had been 
ill for three or four years, and that 
his condition became so bad that he 
was unable to prepare the abstract 
of the record, are insufficient as an 
excuse to permit filing an additional 
abstract without consent of respond¬ 
ent’s counsel, his duty being to re¬ 
tire from the case, or, with his cli¬ 
ent's consent, to employ a competent 
attorney to look after the matter. 
Mo.—Kellogg v. Hulseman, App., 258 
S.W. 735. 

“Inadvertence and oversight” an 
insufficient reason for not filing an 
original abstract showing motion for 
new trial in a bill of exceptions; 
consequently an additional abstract 
may not set forth such matters. 
Mo.—Lane v. Lane, App., 17 S.W.2d 
584. 

• 

85. S.D.—Sigler v. Keith, 210 N.W. 
17, 50 S.D. 315. 

86. Iowa—Taylor v. Frevert, 166 N. 
W. 474, 183 Iowa 799. 

87. Ill.—Leffers v. Hayes, 64 N.E. 
2d 768, 327 Ill.App. 440. 
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Iowa.—National Bank of Milton v. 
O’Brien, 195 N.W. 611, 196 Iowa 
865. 

Kan.—Sentney v. Central Cattle 
Loan Co., 240 P. 856, 119 Kan. 545. 
Mo.—Brown v. Reichmann, 164 S.W. 

2d 201, 237 Mo.App. 136. 

4 C.J. p 410 note 26. 

88. Mo.—Burrus v. Hendricks, 233 
S.W. 181, 289 Mo. 130. 

89. Iowa.—Biglow v. Ritter, 108 N. 
W. 218, 131 Iowa 213. 

4 C.J. p 411 note 27. 

90. Iowa—Perry Fry Co. v. Gould, 
241 N.W. 666, 214 Iowa 983—Union 
County v. State Sav. Bank of Af- 
ton, 210 N.W. 769, 202 Iowa 652— 
Glanville v. Chicago, R. I. & P. Ry. 
Co., 180 N.W. 152, 190 Iowa 174. 

4 C.J. p 411 note 28. 

91. Iowa.—Bergman v. Wapello 
Coal Co., 203 N.W. 697, 200 Iowa 
419. 

92. Or.—Sammons v. Paterson, 270 
P. 499, 127 Or. 11. 

4 C.J. p 411 note 29. 

Document cannot be corrected un¬ 
der guise of correcting an abstract. 
Or.—Sammons v. Paterson, supra. 

93. Or.—Robinson v. Phegley, 178 
P. 799, 93 Or. 299. 

4 C.J. p 411 note 30. 

Omission of assignment of error not 
jurisdictional 

Or.—Robinson v. Phegley, supra. 

94. S.D.—Iowa etc.. Bank v. Oliver, 
78 N.W. 1002, 11 S.D. 444. 

4 C.J. p 411 note 31. 

95. Iowa.—-Welsh v. Ruopp, 289 N. 
W. 760, 228 Iowa 70—Fleming v. 
Fleming, 230 N.W. 359, 211 Iowa 
1251. 

Or.—Sammons v. Paterson, 270 P. 

499, 127 Or. 11. 

4 C.J. p 411 note 32. 

Time of filing see infra § 1009. 
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If improperly allowed, an amended abstract will 
be stricken if the motion is seasonably presented. 96 

Terms will not be imposed as a condition to an 
amendment, where no motion to dismiss is made, 
and the subject matter of the amendment is not dis¬ 
puted. 97 

§ 1008. Form and Arrangement 

A supplemental abstract must be in proper form, and 
must with the original make a complete abstract. 

The supplemental abstract must be in proper 
form; 98 and, when filed, the supplement and 
original, taken together, must make a complete ab¬ 
stract. 99 An amended abstract should substantially 
comply with the rules governing the form and con¬ 
tents of abstracts generally, as considered supra 
§§ 986-996, and should give the reviewing court a 
fair understanding of the issues involved. 99 - 5 

Where a rule of court provides for a single 
record settled by the trial court consisting of ap- 
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pellant’s proposed abstract and any proposed amend¬ 
ments allowed by him, a record presenting the pro¬ 
posed abstract and amendments or objections to 
amendments separately is improper. 99 - 19 

§ 1009. Time of Filing 

An amended or supplemental abstract should ordi¬ 
narily be filed within the time prescribed by statute or rule 
of court, and before submission of the cause, although a 
delay beyond that time will not necessarily result in such 
abstract being stricken or the appeal dismissed. 

An amended or supplemental abstract should gen¬ 
erally be filed before submission of the cause, for 
the appellate court will not ordinarily consider an 
amended or supplemental abstract if filed without 
leave after the case has been submitted, 1 or shortly 
before the date of hearing, 2 or after the other party 
has finished his argument, 3 or after respondent has 
moved to dismiss the appeal or affirm the judg¬ 
ment, 4 or, by his brief or otherwise, has called atten¬ 
tion to the defects in the abstract, 5 save in very 


96. Iowa.—Aga v. Harbach, 117 N. 
TV. 669, 140 Iowa 606. 

4 C.J. p 411 note 33. 

Striking of abstracts generally see 
infra §§ 1012, 1013. 

97. S.D.—Neeley v. Roberts, 95 N. 
W. 921, 17 S.D. 161. 

98. Mo.—Compton v. Rasmussen, 
124 S.W. 575, 132 S.W. 31, 151 Mo. 
App. 405. 

4 C.J. p 411 note 36. 

99. Mo.—Roberts v. Modern Wood¬ 
men of America, App., 71 S.W. 
1075. 

99.5. Ark.—C. M. Farmer Stave 
& Heading Co. v. Whorton, 102 S. 
W.2d 79, 193 Ark. 708. 

Amended abstract held sufficient 
Ark.—C. M. Farmer Stave & Head¬ 
ing Co. v. Whorton, supra. 

Ill.—Pusatere v. Darnell, 16 N.E.2d 
768, 296 Ill.App. 525. 

Mo.—Huber v. Paradise, 101 S.W.2d 
748, 231 Mo.App. 521. 

99 . 10 . Iowa.—Cappel v. Cappel, 55 
N.W.2d 481, 243 Iowa 1363—Mc- 
Manis v. Keokuk Sav. Bank & 
Trust Co., 33 N.W.2d 410, 239 Iowa 
1105—Pfeffer v. Finn, 30 N.W.2d 
481, 239 Iowa 24. 

1. Mo.—Brown v. Brown, App., 168 
S.W. 2d 173—Mason v. Hutchison, 
App., 201 S.W. 593. 

4 C.J. p 411 note 38. 

After decision 

(1) An amended abstract may not 
be filed after the decision or opinion 
of the court has been handed down. 
Ill.—Gold v. Illinois Commerce Com¬ 
mission, 48 N.E.2d 391, 383 Ill. 11. 
Mo.—Brown v. Brown, App., 168 S. 
W.2d 173—Barber v. Kellogg, App., 


Ill S.W.2d 201, affirmed. Sup., 123 
S.W. 2d 100. 

(2) When appellant’s abstract 
fails to disclose claimed vital facts, 
and the court of appeals is left to 
gather them as it may, proper pro¬ 
cedure does not require the court, 
after an opinion has been handed 
down, to allow appellant to supply 
such facts, on which error is predi¬ 
cated. 

Mo.—Hawkins v. St. Louis & S. F. R. 

Co. App., 202 S.W. 1060. 

Leave to withdraw for correction 
Where appellants’ abstract re¬ 
quired correction, and last day for 
filing had arrived, appellants' coun¬ 
sel could have filed abstract and then 
have sought leave from supreme 
court to withdraw abstract for cor¬ 
rection. 

Wyo.—In re National Building & 
Loan Ass’n of America, 72 P.2d 
1113, 52 Wyo. 195. 

May be filed before argument 
Iowa.—Perry Fry Co. v. Gould, 241 
N.W. 666, 214 Iowa 983. 

2. Mo.—Woodhead v. Berry, App., 
211 S.W. 711. 

4 C.J. p 411 note 39. 

3. Iowa.—Harrison v. Hamilton 
County, 284 N.W. 456—McDermott ] 
v. Mahoney, 106 N.W. 925, reheard 
115 N.W. 32, 116 N.W. 788, 139 
Iowa 292. 

4. Mo.—TunniclifC v. Watts, 210 S. 
W. 876. 

Le Clair v. Le Clair, App., 77 

S.W.2d 862—La Monte Bank v. 
Crawford, App., 13 S.W.2d 1101- 
Underwood v. Murphy, App., 286 
S.W. 123. 

4 C.J. p 412 note 43. 

981 


5. Mo.—Rishel v. Kansas City Pub¬ 
lic Service Co., 129 S.W.2d 851- 
State ex rel. Duckett v. Bender, 239 
S.W. 833—Karcher v. Jackson, 217 
SAV. 4S—O’Hara v. Berthold, 204 
S.W. 10 S9—State ex rel. Peet v. El¬ 
lison, 196 S.W. 1103. 

Brown v. Reichmann, 164 S.W.2d 
201, 237 Mo.App. 136—Wright v. 
Metropolitan Life Ins. Co., App., 
122 S.W. 2d 375—Pruett v. Milgram 
Food Stores, 112 S.W.2d 371, 232 
Mo.App. 781—Hopkins v. A. & L. 
Dunn Mercantile & Doan Co., App., 
85 S.W.2d 907—Bollinger v. New 
Era Pub. Co., App., 68 S.W.2d 725 
—Thompson v. A. Morgan Hauling 
& Express Co., App., 26 S.W'.2d 807 
—Lane v. Lane, App., 17 S.W.2d 
584—Whitesell v. Pioneer Const. 
Co., App., 2 S.W.2d 147—Under¬ 
wood v. Murphy, App., 286 S.W. 
123—Crain v. Hartford Fire Ins. 
Co. of Hartford, Conn., App., 267 
S.W. 50—Southern Surety Co. v. 
York, 267 S.W. 44, 218 Mo.App. 629 
—Goben v. Quincy, O. & K. C. R. 
Co., App., 265 S.W. 850—Hummel 
v. Field, 256 S.W. 515, 216 Mo.App. 
136—Central Guarantee Co. v. 
Lockney State Bank of Lockney, 
Tex., App., 253 S.W. 168—Gleason 
v. International Shoe Co., App., 
228 S.W. 524—Higdon v. Ming, 
App., 226 S.W. 667—Logan v. 
Farmers’ Mutual Fire Ins. Co. of 
Benton County, App., 226 S.W. 615 
—Hydraulic Press Brick Co. v. 
Nickell, App., 221 S.W. 815—Brown 
v. O’Brien, App., 217 S.W. 600- 
Strong v. Strong, App., 216 S.W. 
543—Woodhead v. Berry, App., 211 
S.W. 711—Fleming v. Meals, 179 
S.W. 743, 192 Mo.App. 38. 

4 C.J. p 411 note 41, p 412 note 42. 
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exceptional cases. 6 If, however, the amended or 
supplemental abstract is essential to a fair presenta¬ 
tion of the cause and the opposite party is not 
prejudiced by the delay, the mere fact that it was 
not filed in time will not entitle the opposite party 
to have it stricken from-the files, 7 or to have the 
appeal dismissed, 5 especially if it was filed before 
the cause was submitted, 9 the submission of the case 
is postponed, 10 there is no showing of a lack of 
due diligence on appellant's part, 11 or the amended 
abstract is submitted only as a basis for a motion 
by appellees to dismiss the appeal, 12 or to show 
jurisdictional defects. 13 

After rehearing granted. It has been held that 
an abstract may not be amended or supplemental 
abstract filed after a rehearing has been granted, 14 
but, in jurisdictions where an order for rehearing 
vacates the decision and grants a hearing de novo, 
appellant may file a supplementary abstract within 
due time before the rehearing and be considered 
thereon. 15 


After transfer from division to court cn banc , 
an amended or supplemental abstract may be filed. 16 

§ 1010. Leave to File 

No leave to file an amended abstract is required, 
unless it is offered after the proper time for filing has 
elapsed. 

It has been held that it is not necessary to obtain 
leave of court to file an amended abstract, at least 
where the filing is within the proper time, 17 and 
that either party may do so as of course. 18 Such 
leave is necessary, however, where the amended or 
supplemental abstract is not presented within the 
proper time. 19 An application for leave to file a 
supplemental abstract should be verified, 19 - 5 and 
should set out facts supporting the excuse offered 
for defects in the original abstract. 19 - 10 It is too 
late for a party to ask to amend his abstract on ap¬ 
peal after he has, without authority, undertaken to 
correct defects therein by interlineation. 20 Leave 
to file an amendment will not be granted when the 
matters included are immaterial. 21 


Only original abstract considered 
In determining whether appellant’s 
abstract of record was adequate, su¬ 
preme court could consider only orig¬ 
inal abstract and not supplemental 
abstract filed after respondents’ ob¬ 
jection to original, and without their 
consent, or leave of court, where no 
attempt was made to provide printed 
transcript. 

Mo.—Bank of Kennett v. Tatum, 100 

S.W.2d 475, 340 Mo. 198. 

Abstract reaffirming original ab¬ 
stract 

Appellant's "reply statement of 
contents of printed abstract of the 
record,” merely restating the con¬ 
tents of the original abstract, will 
not be stricken as an attempt to cure 
defects therein pointed out in re¬ 
spondent’s brief. 

Mo.—Bollinger v. New Era Pub. Co., 
App., 68 S.W. 2d 725. 

6. Iowa.—Sheffield v. Hanna, 114 N. 
W. 24, 136 Iowa 579. 

4 C.J. p 412 note 45. 

Printer’s error no excuse 

Appellant’s failure to notice that 
the printer had omitted the new tri¬ 
al proceedings from the bill of ex¬ 
ceptions constitutes an inexcusable 
neglect -which will preclude appel¬ 
lant from being allowed to amend 
his abstract after respondents have 
printed their briefs asking an affirm¬ 
ance. 

Mo.—Brown v. O’Brien, App., 217 S. 
W. 600. 

7 . Iowa.—Fallon v. Amond, 133 N. 
W. 771, 153 Iowa 504—Wilmont 
First Nat. Bank v. Eichmeier, 133 
N.W. 454, 153 Iowa 154. 


Mo.—Peterson v. City of St. Joseph, 
156 S.W. 2d 691, 348 Mo. 954. 

4 C.J. p 412 note 46. 

8. Utah.—Bean v. Fairbanks, 151 P. 
338, 46 Utah 513. 

4 C.J. p 412 note 47. 

9. Mo.—Turney v. Ewins, 71 S.W. 
543, 97 Mo.App. 620. 

10. Iowa.—Hickey v. Davidson, 105 
N.W. 678, 129 Iowa 384. 

4 C.J. p 412 note 51. 

11. Iowa.—Swanson v. Ft. Dodge, 
etc., R. Co., 133 N.W. 351, 153 
Iowa 78. 

4 C.J. p 412 note 52. 

12. Iowa.—Heim v. Resell, 133 N.W. 
SSI, 153 Iowa 356. 

13. Iowa.—Ford v. Lenander, 123 N. 
W. 746, 145 Iowa 106. 

4 C.J. p 412 note 50. 

14. Iowa.—In re Simplot’s Estate, 
246 N.W. 396 , 215 Iowa 578—Bock- 
es v. Union Mut. Casualty Co., 232 
N.W. 156, 212 Iowa 499, amended 
237 N.W. 886 . 

4 C.J. p 412 note 44. 

15. Mo.—Starr v. Pennfield, 205 S. 
W. 541. 

Rock Island Implement Co. v. 
Wally, App., 268 S.W. 904—Reed 
v. John Gill & Sons Co., 212 S.W. 
43, 201 Mo.App. 457. 

IS. Mo.—Frohman v. Lowenstein, 
260 S.W. 460, 303 Mo. 339—Morris 
v. Kansas City Light & Power Co., 
258 S.W. 431, 302 Mo. 475. 

17. Iowa.—Frost v. Parker, 21 N.W. 
507, 65 Iowa 178. 
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Mo.—Austin v. Bluff City Shoe Co., 
158 S.W. 709, 176 Mo.App. 546. 

4 C.J. p 412 note 53. 

18. Ill.—Anonymous, 40 Ill. 56. 

4 C.J. p 412 note 54. 

19. Mo.—Brown v. Reichmann, 164 
S.W.2d 201, 237 Mo.App. 136—Le 
Clair v. Le Clair, App., 77 S.W.2d 
S62—Missouri Loan Corporation v. 
Grose, App., 73 S.W.2d 417. 

4 C.J. p 412 note 55. 

Discretion of court 

Filing of an additional abstract by 
an appellant after the time allowed 
is within the discretion of the su¬ 
preme court. 

Mo.—Rishel v. Kansas City Public 
Service Co., 129 S.W.2d 851. 

Leave to file subject to further de¬ 
cision as to allowance of amend¬ 
ment 

Leave to amend an abstract of the 
record cannot be inferred from the 
mere granting of permission to file 
a supplemental abstract, subject to 
further decision of the question 
whether an amendment should be al¬ 
lowed. 

Mo.—Fleming v. Meals, 179 S.W. 743, 
192 Mo.App. 38. 

19.5 Ill.—Stevenson v. Illinois State 
Trust Co., 11 N.E.2d 840, 292 Ill. 
App. 528. 

19.10 Ill.—Stevenson v. Illinois 
State Trust Co., supra. 

20. Mo.—Hoffman v. Studna, 135 S. 
W. 964, 154 Mo.App. 523. 

21. S.D.—Sigler v. Keith, 210 N.W. 
17, 50 S.D. 315. 



4A C.J.S. 

§ 1011. Service 

An amended abstract must be served on the adverse 
party or his counsel. 


APPEAL & ERROR §§ 1011-1013 

An amended abstract must be served on the ad¬ 
verse party or his counsel; else it will be stricken 
on motion. 22 


7. Striking 


§ 1012. In General 

An abstract may be stricken only when proper grounds 
therefor exist and where it fails properly to present any 
question for consideration by the appellate court. 

If proper grounds for such action exist, as noted 
infra § 1013, the court may, on its own motion or 
that of one of the parties, strike an abstract, 23 an 
additional or counter abstract, supra § 1004, or an 
amended or supplemental abstract, supra § 1009. 
However, an abstract will usually not be stricken 
if there are any proper assignments of error, 24 
or where it sufficiently presents any question on 
which the appellate proceeding can be determined. 25 

§ 1013. Grounds 

A violation of the rules as to the preparation and con¬ 


tents of an abstract may afford grounds for which it can 
be stricken in the discretion of the court. 

An abstract which violates the rules as to its prep¬ 
aration and contents may, in the discretion of the 
court, often be stricken from the files on motion. 26 
Accordingly, an abstract has been stricken for a 
noncompliance with the rule requiring the matters 
to be abridged and stated in narrative form, 27 where 
it contains testimony or other matters not a part 
of the record, 28 or where it is not authorized. 29 
A motion to strike is not, however, an appropriate 
or available remedy because of matters which it is 
the duty of movant to correct or present by an ad¬ 
ditional or counter abstract, 30 or defects which the 
abstracter is entitled to cure by an amended or sup¬ 
plemental abstract. 31 A failure to serve and file 
the abstract in time is no reason for striking it 


22. Mo.—Thompson v. A. Morgan 
Hauling & Express Co., App., 26 S. 
W.2d 807. 

4 C.J. p 411 note 37. 

Purpose of rule requiring service 
of an additional abstract on appel¬ 
lant at least fifteen days before the 
cause is set for hearing is to afford 
appellant sufficient time to prepare 
and file objections. 

Mo.—Joseph v. Joseph, App., 164 S. 

W.2d 145. 

Time of service 

Court rule requiring service of an 
additional abstract on an appellant 
at least fifteen days before the cause 
is set for hearing is satisfied if the 
additional abstract is filed at least 
fifteen days before the date on which 
hearing is actually had. 

Mo.—Joseph v. Joseph, supra. 

23. Ill.—Gardner v. Shekleton, 253 
Ill.App. 333. 

Mo.—Le Clair v. Le Clair, App., 77 
S.W.2d 862. 

4 C.J. p 413 note 58. 

24. S.D.—Whaley v. Vidal, 128 N.W. 
331, 26 S.D. 300. 

25. Ill.—Hamalle v. Kimmel, 224 Ill. 
App. 9. 

Mo.—In re Moore’s Guardianship, 
App., 148 S.W.2d 116. 

Wash.—Deno v. Standard Furniture 
Co., 66 P.2d 1158, 190 Wash. 1. 

4 C.J. p 413 notes 59 [a], 63. 
Particular circumstances 

Where, although plaintiff in error 
who was a layman, in spite of pre¬ 
vious warning by court, persisted in 
preparing abstract which was insuffi¬ 
cient, court out of regard for couqt 


sel employed to prepare the brief, 
would refrain from striking the ab¬ 
stract. 

Colo.—Shotkin v. Kaplan, 186 P.2d 
227, 117 Colo. 254. 

26. Colo.—Shotkin v. Kaplan, 180 P. 

2d 1021, 116 Colo. 295. 

Ill.—Dahm v. Giroux’ Estate, 14 N. 

E.2d 268, 294 Ill.App. 550. 

Iowa.—Hull v. Padgett, 223 N.W. 
154, 207 Iowa 430—Arnd v. Jones, 
195 N.W. 986, 196 Iowa 1045. 

Kan.—Hiltabidle v. Bradburn, 204 P. 
707, 110 Kan. 623. 

Wash.—James v. McMillan, 196 P. 

881, 115 Wash. 159. 

4 C.J. p 413 note 58. 

When no sufficient exception taken 

Where appellants made only the 
general exception at the conclusion 
of all the findings of fact made by 
the trial court, “to which defend¬ 
ants except and their exceptions are 
noted,” respondents’ motion to strike 
the statement of facts and the ab¬ 
stract of record from the files on 
the ground that no sufficient excep¬ 
tion was taken to the findings of 
fact to review the evidence must be 
granted. 

Wash.—James v. McMillan, supra. 

Violation of rule requiring use of 
same title in appellate court 
Under a statute, requiring a case 
to be docketed in the appellate court 
with the same title that it had in 
the trial court, the court would not 
order appellant’s abstract and brief 
stricken because of violation of such 
rule, where it bad never before done 
so, although in the future it might 
compel its strict enforcement. 
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Kan.—Horville v. Lehigh Portland 
Cement Co., 182 P. 548, 105 Kan. 
305. 

27. Kan.—Hiltabidle v. Bradburn, 
204 P. 707, 110 Kan. 623. 

4 C.J. p 413 note 59. 

Discretion of court 

The court may in its discretion re¬ 
fuse to strike an abstract -which is 
unnecessarily long and practically a 
transcript of the record. 

Iowa.—Hull v. Padgett, 223 N.W. 
154, 207 Iowa 430. 

28. Iowa.—Monroe County v. Abeg- 
glen, 105 N.W. 350, 129 Iowa 53. 

4 C.J. p 413 note 60. 

Motion granted unless objectiona¬ 
ble matter deleted. 

Or.—Stringham v. Union County 
People’s Utility Dist., 178 P.2d 698, 
182 Or. 565. 

29. Wash.—Tacoma v. Tacoma 
Light, etc., Co., 47 P. 738, 16 Wash. 
288. 

30. Ill.—Wade v. Mathis, 128 N.E.2d 
927, 7 Ill.App.2d 113. 

Or.—Francis v. Bohart, 143 P. 920, 
76 Or. 1, L.R.A.1916A 922. 

Wash.—Schirmer v. Nethercutt, 288 
P. 265, 157 Wash. 172—Singer v. 
Metz Co., 171 P. 1032, 101 Wash. 
67. 

4 C.J. p 413 note 58 [b]. 

31. Wash.—Connecticut Inv. Co. v. 
Tokom, 178 P. 628, 105 Wash. 428. 

Printing favorable to one party 
Ill.—Eyer v. Read, 102 N.E.2d 754, 
345 Ill.App. 293. 
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from the record. 32 A motion to strike the abstract j be denied where the motion was not made until after 
because appellant failed to file the transcript may I the defect had been corrected. 32 - 5 

8. Briefs of Evidence 


§ 1014. In General 

Where a statute so requires, the plaintiff in error 
must make a brief of all the evidence material to an 
understanding of the errors complained of, and a failure 
to make a proper brief of the evidence will prevent review 
of errors dependent on a consideration of the evidence. 

Under a statute requiring the evidence material 
to a clear understanding of the errors complained of 
to be brought to the appellate court by a brief of the 
evidence properly made a part of the record, if 
there is no proper brief of the evidence the appellate 
court will not review errors depending on a con¬ 
sideration of the evidence. 33 However, since the 
statute is for the benefit of the court and not of 
parties litigant, 33 - 5 it will be liberally construed 
in favor of the decision of the case on its 


| merits. 33 - 10 Moreover, points of law made in the 
j record which can be decided without reference to 
the evidence will be determined. 33 - 15 Accordingly, 
where the pleadings reveal all the material facts, 
and no evidence is necessary to a determination 
of the issues, the evidence need not be preserved in 
a brief of evidence; 34 an assignment of error to a 
ruling on a demurrer may be reviewed without a 
brief of the evidence; 35 and where the appeal is 
from a judgment notwithstanding the verdict and 
there was no evidence on the hearing of the mo¬ 
tion, 35 - 5 or where it appears from the judge’s cer¬ 
tificate to the bill of exceptions that he based his 
decision on a letter set out in the bill of excep¬ 
tions, 35 - 10 no brief of evidence is necessary. A 
mere statement in the bill of exceptions certified 


32. S.D.—Juckett v. Fargo Mercan¬ 
tile Co., 100 N.W. 742, IS S.D. 347. 

32.5 Kan.—Johnson v. State High¬ 
way Commission, 83 P.2d 619, 14S 
Kan. 489. 

33 . Ga.—Hester Bennett Lumber 

Co. v. Alexander, 86 S.E.2d 222, 211 
Ga. 402—McDonald v. Fletcher, 86 
S.E.2d 215, 211 Ga. 405—Holmes v. 
Walker, 63 S.E.2d 359, 207 Ga. 582 
—Boney v. Smallwood, 51 S.E.2d 
847, 204 Ga. 7S2—-McCaskill v. 

Parker, 50 S.E.2d 14, 204 Ga. 398— 
Dozier v. Dozier, 21 S.E.2d 655, 194 
Ga. 268—Allen v. E. Mason Rob¬ 
erts Enterprises, 181 S.E. 578, 181 
Ga. 99—Oconee Mfg. Co. v. Citi¬ 
zens’ & Southern Nat. Bank, 178 
S.E. 643, 180 Ga, 215—Dasher v. 
Conaway, 172 S.E. 917, 178 Ga, 267 
—Green v. Green, 168 S.E. 266, 176 
Ga. 421—Jones v. Gate City Lodge 
No. 54, I. B. P. O. E. W., 156 S.E. 
672, 171 Ga. 844—Bennett v. Car¬ 
ter, 147 S.E. 380, 168 Ga. 133—Da- 
vis v. Gray, 136 S.E. 81, 163 Ga. 
271—Barnes v. Downing Co., 114 
S.E. 223, 154 Ga. 363—Miller v. 
Hines, 89 S.E. 689, 145 Ga. 616. 

Stewart v. Echols County, 78 S. 
E.2d 867, 89 Ga.App. 99—Quillian 
v. Mabry, 78 S.E.2d 97, 88 Ga.App. 
817—Flowers v. General Motors 
Acceptance Corp., 67 S.E.2d 159, 84 
Ga.App. 681—Whitner v. Whitner, 
67 S.E.2d 458 , 80 Ga.App. 831, re¬ 
versed on other grounds 60 S.E. 2d 
464, 207 Ga, 97, and mandate con¬ 
formed to 60 S.E.2d 467, 82 Ga.App. 
136—Hall v. Macon, D. & S. R. 
Co., 43 S.E.2d 582, 75 Ga.App. 460 
—Progressive Life Ins. Co. v. Wal¬ 
lace, 6 S.E.2d 398, 61 Ga,App. 245 
—Blount-Hudson Chevrolet Co. v. 
Blount, 191 S.E. 875, 55 Ga.App. 


864—Jones v. Knightstown Body 
Co., 184 S.E. 427, 52 Ga.App. 667— 
Woodall v. McCurry, 177 S.E. 919, 
50 Ga.App. 313—Crawford v. Cook, 
173 S.E. 187, 4S Ga.App. 456—Gen¬ 
eral Tire & Rubber Co. v. Brown 
Tire Co., 168 S.E. 75, 46 Ga.App. 
548—Pope v. State Grand Lodge 
No. 1, 164 S.E. 99, 45 Ga.App. 206- 
Central of Georgia Ry. Co. v. Ga¬ 
ble, 162 S.E. 719, 44 Ga.App. 626— 
Wright v. Bagwell, 158 S.E. 621, 43 
Ga.App. 336—Green v. Thomas, 151 
S.E. 556, 40 Ga.App. 744—Lunsford 
v. Dolvin Realty Co., 149 S.E. 805, 
40 Ga.App. 397—Green v. Beau- 
Mont, 147 S.E. 911, 39 Ga.App. 606 
—Cooper v. Harris, 147 S.E. 805, 
39 Ga.App. 607—Clay v. Austell 
School Dist., 136 S.E. 540, 36 Ga. 
App. 354—Marshall v. Royal Ins. 
Co., 123 S.E. 912, 32 Ga.App. 486 
—Moore v. Southern Ry. Co., 121 
S.E. 138, 31 Ga.App. 512—Norris 
v. Gray, 120 S.E. 643, 31 Ga.App. 
328—McClendon v. McClendon, 106 
S.E. 304, 26 Ga.App. 475—Western 
& A. R. Co. v. Holt, 95 S.E. 758, 
22 Ga.App. 187—Scott v. Davis, 95 
S.E. 332, 22 Ga.App. 32—Fulton 
Lodge No. 32 v. Roberson, 89 S.E. 
1088, 18 Ga.App. 586—Newborn v. 
Weitzer, 84 S.E. 141, 15 Ga.App. 
668 . 

4 C.J. p 413 notes 64, 65. 

Particular matters 

( 1 ) Consideration of the evidence 
was indispensable to ruling of su¬ 
preme court on exception to a re¬ 
fusal to enter judgment despite mis¬ 
trial order. 

Ga.—Myhand v. Harris, 87 S.E. 2d 
376, 211 Ga. 567. 

(2) Error in denial of application 
for information in nature of q.uo 
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warranto, where on rule to show 
cause trial court heard evidence, 
would not be reviewed in absence of 
brief of evidence. 

Ga.—Walker v. Hamilton, 76 S.E. 2d 
12, 209 Ga. 735. 

Requirement held to apply to all 
writs of error 

Ga.—Turner v. Turner, 54 S.E.2d 410, 
205 Ga. 578. 

Waiver 

Assignment of error in denial of 
new trial, which requires review of 
the evidence, will be deemed waived 
in absence of brief of evidence. 

Ga.—Jackson v. Sapp, 78 S.E. 2d 23, 
210 Ga. 134. 

Murry v. Snyder, 85 S.E.2d 823, 
91 Ga.App. 456. 

33.5 Ga.—Williams v. Joel, 79 S.E. 
2d 401, 89 Ga.App. 329. 

33.10 Ga.—Williams v. Joel, supra. 

33.15 Ga.—Blount-Hudson Chevro¬ 
let Co. v. Blount, 191 S.E. 875 , 55 
Ga.App. 864. 

34. Ga.—Georgia Southwestern & 
Gulf R. Co. v. Georgia-Alabama 
Power Co., 108 S.E. 521, 152 Ga. 
172. 

Benson v. Harris, 91 S.E. 491, 19 
Ga.App. 328. 

4 C.J. p 413 note 64 [a]. 

Sole evidence contained in petition 
Ga.—Buckner v. Endicott-Johnson 
Corp., 6 S.E.2d 123, 61 Ga.App. 163. 

35. Ga.—Crumbley v. Brook, 70 S.E. 
655, 135 Ga. 723. 

35.5 Ga.—Wynn v. Brewer, 42 S.E. 
2d 507, 75 Ga.App. 121. 

35.10 Ga.—Webb v. Simmons, 76 S.. 
E.2d 821, 88 Ga.App. 544. 
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by the trial judge that a party made certain con¬ 
tentions does not dispense with the necessity of a 
brief of the evidence to show that the contentions 
were supported by facts. 35 - 15 Under a statute so 
providing, certain matters may be reviewable with¬ 
out a brief of the evidence on a bill of exceptions 
containing only as much evidence or statement of 
facts as is necessary to understand the error com¬ 
plained of. 35 - 20 

§ 1015. Incorporation in Bill of Exceptions 

If the statute requires the brief of the evidence to be 
brought into the record as a part of the bill of exceptions, 
it will not be considered unless this is done, although it 
has been approved and filed; but, if such an election is 
expressly given by statute, plaintiff in error may either 
incorporate the brief in his bill of exceptions or have it 
approved by the judge and made a part of the record and 
sent up by the clerk as a part thereof. 

If the statute gives plaintiff in error an election 
in this respect, he may either incorporate the brief 
of the evidence in his bill of exceptions, or have it 
approved by the judge and made a part of the record 
and sent up by the clerk as a part thereof; 36 but, 
if the statute requires the brief to be brought in as 
a part of the bill of exceptions, it will not be con¬ 
sidered if it has been merely approved and filed 
without being attached to or made a part of the 
bill. 37 To properly incorporate in a bill of ex¬ 
ceptions a brief of the evidence which is attached 


APPEAL & ERROR §§ 1014-1016 

as an exhibit the bill must contain an adequate 
reference to the brief, and the brief must be iden¬ 
tified by the signature of the court. 38 

Where a brief of the evidence is not specified as 
a part of the bill of exceptions, but it affirmatively 
appears from the bill that such brief was filed 
and considered at the hearing on the motion for 
new trial, the reviewing court will not dismiss the 
case but will require a certified copy of such brief 
to be transmitted, under a statute providing that a 
brief of evidence on a motion for a new trial, filed 
and approved as required by law, is a part of the 
record, and need not, except by reference thereto, 
be embodied in the bill of exceptions. 39 It has 
been held that if plaintiff in error can procure a 
transmission of a brief of the evidence as an ad¬ 
ditional record under a statute providing for the 
transmission of an additional record, the brief must 
have been filed as part of the record by order of the 
judge, and application to have it sent up must have 
been properly made. 39 - 5 

§ 1016. Scope and Sufficiency 

A brief of the evidence should cover all of the evidence 
material to the errors assigned in the manner prescribed 
by statute. 

A brief of the evidence must include all the evi¬ 
dence material to the errors assigned, 40 and should 
be limited thereto. 41 Immaterial evidence, 42 col- 


35.15 Ga.—Harrell v. Pine Grove 
Consolidated School Dist., 1 S.E.2d 
700, 59 Ga.App. 571. 

35.20 Ga.—McDaniel v. Atlanta Co¬ 
ca-Cola Bottling 1 Co., 2 S.E.2d 810, 
60 Ga.App. 92. 

Matters held re viewable 

Assignments of error to allowance 
of amendment to defendant’s plea 
and answer and overruling demurrer 
thereto, and in permitting verdict 
and final judgment to be rendered for 
defendant which alleged that rulings 
of court were controlling, were suffi¬ 
cient, notwithstanding record con¬ 
tained no brief of evidence. 

Ga.—McDaniel v. Atlanta Coca-Cola 
Bottling Co., supra. 

Matters held not reviewable 

A verdict or decree was not “nec¬ 
essarily . . . controlled” by a 

ruling sustaining plaintiff’s demurrer 
addressed to several portions of de¬ 
fendant’s answer which did not nec¬ 
essarily control the verdict or de¬ 
cree, within terms of statute au¬ 
thorizing consideration of assign¬ 
ment of error despite absence of mo¬ 
tion for new trial or brief of the 
evidence, where the whole answer 
was not stricken and the ruling did 
not take the case away from the 
jury. 


Ga.—Federal Land Bank of Colum¬ 
bia v. U. S. Fidelity & Guaranty 
Co., 2 S.E.2d 916, 188 Ga. 138. 

36. Ga.—Caldwell v. Sturdivant, 118 
S.E. 39, 155 Ga. 590. 

Flowers v. General Motors Ac¬ 
ceptance Corp., 67 S.E.2d 159, 84 
Ga.App. 681—Woodall v. McCurry, 
177 S.E. 919, 50 Ga.App. 313—Col¬ 
quitt Nat. Bank v. Poitivint, 83 S. 
E. 198, 15 Ga.App. 329. 

4 C.J. p 414 notes 68, 69. 

Right to file an independent brief 
is not exclusive of the preexisting 
right to incorporate the brief of 
evidence in a bill of exceptions, and 
the latter method may still be em¬ 
ployed. 

Ga.—Woodall v. McCurry, 177 S.E. 

919, 50 GaApp. 313. 

4 C.J. p 414 note 70. 

37. Ga.—Stephens v. Woolbright, 60 
Ga. 322. 

4 C.J. p 413 notes 66, 67. 

38. When attached as exhibit, it 
must be identified by the signature 
of the court. 

Ga.—Waldrip v. Slagle, 131 S.E. 53, 
161 Ga. 464. 

Woodall v. McCurry, 177 S.E. 919, 
50 Ga.App. 313. 

,39. Ga.—Bell v. State, 90 S.E. 733, 
| 19 Ga.App. 41. 
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39.5 Ga.—Greenfield v. Harvey, 11 
S.E.2d 776, 191 Ga. 92. 

40. Ga.—General Tire & Rubber Co. 
v. Brown Tire Co., 168 S.E. 75, 46 
Ga.App. 548. 

Evidence not actually introduced 
Absence of will does not render 
incomplete a brief of evidence which 
merely states that a copy of the will 
was offered. 

Ga.—Warren v. Smith, 165 S.E. 44, 
175 Ga. 61. 

Returns of guardian should be 
made part of brief of evidence on 
review of proceeding against him. 
Banister v. Bagley, 193 S.E. 480, 
56 Ga.App. 615. 

Statement of other matters insuffi¬ 
cient 

A succinct and accurate statement 
of pleadings, facts, assignments of 
error and issues of law found in 
brief of plaintiff in error, and not 
challenged by defendant in error, will 
not suspend the requirement that 
record contain a brief of evidence 
properly briefed. 

Ga.—Boston Ins. Co. v. Harmon, 18 
S.E.2d 84, 66 Ga.App. 383. 

41. Ga.—Oconee Mfg. Co. v. Citi¬ 
zens’ Southern Nat. Bank, 178 S.E. 
643, 180 Ga. 215. 

42. Ga.—Lynch v. Harris County, 
12 S.E.2d 293, 191 Ga. 132—Oconee 
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loquies of counsel and court, 43 or objections to, and 
rulings on, the evidence, 44 and other immaterial 
matters 44 - 5 cannot properly be included in such a 
brief. 

If the statute requires that a brief of evidence 
be a condensed and succinct brief of the material 
portions of the oral testimony, including a similar 
brief of interrogatories read on the trial and the 
substance of all material portions of all docu¬ 
mentary evidence, a setting forth of the testimony 
by question and answer is improper, 45 unless such 
method is necessary to a clear presentation of the 
evidence. 46 

The setting forth of questions and answers may 
be proper, however, under an express exception pro¬ 
viding that, in cases in which the testimony is 
stenographically reported, it may be reduced to 
narrative form, or the stenographic report may be 


used in whole or in part in making up the brief, with 
immaterial questions and answers and parts there¬ 
of stricken, so as in every case to shorten the 
brief, and include therein only material evidence, 47 
but all immaterial matters must be stricken, 47 - 5 and 
the portions stricken should not appear in the record 
presented to the appellate court, even though they 
have been marked out with ink. 47 ' 10 When the 
evidence is briefed in narrative form, the summary 
should give the substance of the evidence in a man¬ 
ner sufficiently full and explicit to be clearly under¬ 
standable, 48 and, if testimony or a statement has 
reference to a document or exhibit a sufficient ex¬ 
planation thereof should be given. 49 

Under a statute providing that the substance of 
all material portions of all documentary evidence 
shall be included in the brief, documentary evidence 
should be abstracted or summarized rather than 
set out in full, 50 except where proper consideration 


Mfg. Co. v. Citizens’ & Southern 
Nat. Bank. ITS S.E. 643, ISO Ga. 
215—Dasher v. Conaway, 172 S.E. 
917, 178 Ga. 267. 

43. Ga.—Carter v. Graves, 56 S.E.2d 
917, 206 Ga. 234—Lynch v. Harris 
County, 12 S.E.2d 293, 191 Ga. 132 
—Green v. Green, 168 S.E. 266, 176 
Ga. 421—Daniel v. Finn, Garrett & 
Holcomb, 119 S E. 307, 156 Ga. 310 
—Jones v. Hubbell, 110 S.E. 237, 
152 Ga. 496—Roberts v. Rowell, 108 
S.E. 466, 152 Ga. 97. 

Progressive Life Ins. Co. v. ’Wal¬ 
lace, 6 S.E.2d 398, 61 Ga.App. 245 
—Pope v. Tison, 2 S.E.2d 177, 59 
Ga.App. 655—Green v. Thomas, 151 
S.E. 556, 40 Ga.App. 744—Norris v. 
Gray, 120 S.E. 643, 31 Ga.App. 328 
—J. T. Phillips & Son v. Bag- 
well Motor Car Co., 96 S.E. 334, 
22 GaApp. 488—Fulton Lodge No. 
32 v. Roberson, 89 S.E. 1088, 18 
Ga.App. 586. 

44. Ga.—Carter v. Graves, 56 S.E.2d 
917, 206 Ga. 234—Jones v. Hubbell, 
110 S.E. 237, 152 Ga. 496—Roberts 
v. Rowell, 108 S.E. 466, 152 Ga. 97. 

Progressive Life Ins. Co. v. Wal¬ 
lace, 6 S.E.2d 398, 61 Ga.App. 245- 
Pope v. Tison, 2 S.E.2d 177, 59 Ga. 
App. 655—Norris v. Gray, 120 S.E. 
643, 31 Ga.App. 328—Hill & Adams 
v. West, 117 S.E. 774, 30 Ga.App. 
286—J. T. Phillips & Son v. Bag- 
well Motor Car Co., 96 S.E. 334, 
22 Ga.App. 488—Western & A. R. 
Co. v. Holt, 95 S.E. 758, 22 Ga.App. 
187—Fulton Lodge No. 32 v. Rob¬ 
erson, 89 S.E. 1088, 18 Ga.App. 586. 

44.5 Ga.—Pope v. Tison, 2 S.E.2d 
177, 59 Ga.App. 655. 

45- Ga.—Moore v. Walton, 117 S.E. 
743, 155 Ga. 481—American Nat. 
Ins. Co. v. Lee, 89 S.E. 836, 145 


Ga. 797—Tree v. City of Atlanta, 
87 S.E. 1021, 144 Ga. 757. 

Progressive Life Ins. Co. v. Wal¬ 
lace, 6 S.E.2d 398, 61 Ga.App. 245 
—Central of Georgia Ry. Co. v. 
Gable, 162 S.E. 719, 44 Ga.App. 626 
—Richards v. Mabry, 148 S.E. 289, 
39 Ga.App. 707—Cooper v. Harris, 
147 S.E. 805, 39 Ga.App. 607— 

O’Farrell v. Templeman, 146 S.E. 
914, 39 Ga.App. 222—Norris v. 

Gray, 120 S.E. 643, 31 Ga.App. 328 
—Hill & Adams v. West, 117 S.E. 
774, 30 Ga.App. 286—1. M. Shaine 
& Son v. Block, 111 S.E. 79, 28 Ga. 
App. 329—McClendon v. McClen¬ 
don, 106 S.E. 304, 26 Ga.App. 475— 
Sweeney v. Dickey, 89 S.E. 1090, 18 
Ga.App. 631—“Wills v. Young, 83 S. 
E. 275, 15 Ga.App. 352. 

4 C.J. p 414 note 71. 

46. Ga.—Peek v. Irwin, 139 S.E. 27, 
164 Ga. 450. 

J. T. Phillips & Son v. Bagwell 
Motor Car Co., 96 S.E. 334, 22 Ga. 
App. 488—Augusta-Aiken Ry. & 
Electric Corp. v. Andrews, 93 S. 
E. 543, 20 Ga.App. 789. 

47. Ga.—McDonald v. Fletcher, 86 S. 
E.2d 215, 211 Ga. 405—Williamson 
v. Yakupian, 84 S.E.2d 15, 211 Ga. 
61—Sykes v. Collins, 66 S.E.2d 717, 
208 Ga. 333—Oconee Mfg. Co. v. 
Citizens’ & Southern Nat. Bank, 
178 S.E. 643, 178 Ga. 267. 

Reese v. Wilder, 93 S.E.2d 416, 
94 Ga.App. 49. 

Purpose of provision 
Change in rule about briefs of evi¬ 
dence in order to allow questions and 
answers was not intended to relax 
rule that there must be a brief of 
only the evidence. 

Ga.—Myhand v. Harris, 87 S.E.2d 376, 
211 Ga. 567. 


When the evidence has been heard 
by an auditor, appellant may use the 
auditor’s brief of evidence, or he may 
abridge the auditor’s brief. 

Ga.—Williams Realty & Loan Co. v. 
Simmons, 3 S.E.2d 580, 188 Ga. 
184. 

McKenzie Trust Co. v. Bullard, 
132 S.E. 125, 35 Ga.App. 19—Mil¬ 
ler County v. Bush, 110 S.E. 515, 
28 Ga.App. 130. 

47.5 Ga.—McDonald v. Fletcher, 86 
S.E.2d 215, 211 Ga. 405. 

Horne v. Phillips, 91 S.E.2d 203, 
93 Ga.App. 223. 

47.10 Ga.—Williamson v. Yakupian, 
84 S.E.2d 15, 211 Ga. 61. 

Guarantee Trust Life Ins. Co. v. 
Ricker, 92 S.E. 2d 323, 93 Ga.App. 
554. 

48. Ga.—Daniel v. Finn, Garrett & 
Holcomb, 119 S.E. 307, 156 Ga. 
310. 

Narration held sufficient and proper 

( 1 ) Generally. 

Ga.—Camilla Cotton Oil Co. v. Caw¬ 
ley, 183 S.E. 134, 52 Ga.App. 268. 

(2) A bill of exceptions stating 
that plaintiff introduced evidence 
"proving” matters therein set out 
complies substantially with the stat¬ 
ute relating to the preparation of 
briefs of evidence, “proving” being 
the equivalent of "in effect” or "in 
substance,” and not rendering the re¬ 
citals conclusions rather than a nar¬ 
ration of the substance of the evi¬ 
dence. 

Ga.—Ham v. Preston, 109 S.E. 505, 
152 Ga. 244. 

49. Ga.—Daniel v. Finn, Garrett & 
Holcomb, 119 S.E. 307, 156 Ga. 310. 

50. Ga.—Caldwell v. Sturdivant, 118 
S.E. 39, 155 Ga. 590—Crump v. 
Farmer, 115 S.E. 71, 154 Ga. 711— 
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of errors assigned requires documents to be set forth 
in full; 50 - 5 and, if it so provided, documents 
which are copied as exhibits or set out in the 
pleadings, and introduced in evidence, should not be 
included in the brief except by reference. 51 The 
summary of a document should not be so concise 
that it fails to show vital facts proved by the instru¬ 
ment. 52 

Substantial compliance with statutes prescribing 
the form and contents of briefs of the evidence is 
usually regarded as sufficient, 53 but a brief which 
does not properly condense the documentary evi- 


APPEAL & ERROR § 1016 

dence is improper, even though the testimony is 
perfectly briefed, 53 * 5 and it has been held that a 
proper brief of evidence is as necessary as the ap¬ 
proval of the brief by the trial judge. 53 * 10 

Although it has been held that the parties cam- 
not by agreement dispense with the legal require¬ 
ments as to the form and contents of briefs of the 
evidence, 54 they may be estopped by stipulation of 
counsel from objecting to the sufficiency of a 
brief, 55 and, on failure to object to a brief used 
at a hearing on motion for new trial, it will be 
treated as sufficient in the appellate court. 56 It has 


Bailey v. City of Elberton, 104 S.E. 
639, 150 Ga. 676. 

Boston Ins. Co. v. Harmon, 18 
S.E.2d 84, 66 Ga.App. 383—Craw¬ 
ford v. Cook, 173 S.E. 187, 48 Ga. 
App. 456. 

4 C.J. p 415 note 76. 

Effect of role of construction 

In absence of assignment of error 
requiring inclusion of entire insur¬ 
ance policy or other documents in 
brief of evidence, statutory rule re¬ 
quiring contracts to be construed as 
a whole did not justify such inclu¬ 
sion. 

Ga.—Boston Ins. Co. v. Harmon, 18 
S.E.2d 84, 66 Ga.App. 383. 
Requirement includes “exhibits” 

Ga.—Boston Ins. Co. v. Harmon, 18 
S.E.2d 84, 66 Ga.App. 383. 

50.5 Ga.—Boston Ins. Co. v. Har¬ 
mon, 18 S.E.2d 84, 66 Ga.App. 383. 

51. Ga.—Oconee Mfg. Co. v. Citi¬ 
zens’ & Southern Nat. Bank, 178 
S.E. 643, 180 Ga. 215—Barnes v. 
Downing Co., 114 S.E. 223, 154 Ga. 
363. 

Mulinix v. Davenport Bros., 91 
S.E. 787, 19 Ga.App. 479. 

4 C.J. p 415 note 77. 

Provision construed 

In statute providing that documen¬ 
tary evidence “copied as an exhibit 
or set out in the pleadings,” and in¬ 
troduced in evidence, shall not be 
set out in brief except by refer¬ 
ence, “exhibit” refers only to exhib¬ 
its which are parts of pleadings, and 
the statute should be construed as if 
quoted portion read “copied as an ex¬ 
hibit originally to the pleadings, as 
a part thereof or otherwise set out 
in the pleadings as a part thereof." 
Ga.—Boston Ins. Co. v. Harmon, 18 
S.E.2d 84, 66 Ga.App. 383. 

Statute held for benefit of court, 
not of litigants. 

Ga.—Hulsey v. Harrington, 195 S.E. 
901, 57 Ga.App. 479. 

Documents transmitted as part of 
record 

(1) It has been held that, although 
documents have been transmitted as 
a part of the record, and referred to 
in the bill of exceptions as material, 


they will not be considered unless 
they have been properly briefed or 
incorporated in the brief. 

Ga.—Weathers v. Paga Mining Co., 
94 S.E. 579, 147 Ga. 463—Kelley v. 
City of Atlanta, 81 S.E. 869, 141 
Ga. 612. 

Sovereign Camp, W. O. W., v. 
Bell, 156 S.E. 235, 42 Ga.App. 323. 

(2) If, however, the brief shows 
that they w-ere introduced in evi¬ 
dence, documents properly specified 
and transmitted as part of the rec¬ 
ord need not be embraced in the 
brief. 

Ga.—Norman v. Perkins, 61 S.E. 1042, 
131 Ga. 74. 

4 C.J. p 415 note 78. 

Record in a former suit attached to 
the answer pleading res judicata was 
not required to be set out in the brief 
of evidence except by reference to 
same. 

Ga.—Turner v. Botts, 153 S.E. 424, 
170 Ga. 550. 

52. Ga.—Johnson v. Longley, 83 S. 
E. 952, 142 Ga. 814. 

Brief held sufficient 

A brief showing the introduction 
in evidence of a mortgage on all cot¬ 
ton grown on the lands of plaintiff 
in 1925, by H or tenants, sufficiently 
shows a mortgage containing a prop¬ 
er description. 

Ga.—Render & Hammett v. J. E. 
Dunson & Bros. Co., 135 S.E. 848, 
36 Ga.App. 142. 

53. Ga.—Jones v. Knightstown 
Body Co., 184 S.E. 427, 52 Ga.App. 
667—Owen v. Stallings, 114 S.E. 
904, 29 Ga.App. 241. 

4 C.J. p 414 note 74. 

Failure to brief or abridge documen¬ 
tary evidence 

(1) A brief of evidence consisting 
mainly of testimony reduced to nar¬ 
rative form from the stenographic 
report has been held substantially 
sufficient to be considered, although 
the documentary evidence was not 
briefed as required, but was set out 
in full. 

Ga.—Jones v. Knightstown Body 
Co., 184 S.E. 427, 52 Ga.App. 667. 
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(2) A brief of evidence was not 
objectionable because containing the 
entire charter of a corporation -whose 
powers were involved, although parts 
of the charter could have been omit¬ 
ted. 

Ga.—J. L. Young Co. v. Minchew, 155 
S E. 356, 42 Ga.App. 228. 

(3) Court of appeals did not have 
mandatory duty at instance of coun¬ 
sel for defendant in error to disre¬ 
gard entire brief of evidence and re¬ 
fuse to consider it, where counsel for 
plaintiff in error, in preparing the 
brief of evidence, copied therein in 
full a piece of documentary evidence 
attached as an exhibit to the plead¬ 
ings, instead of omitting the docu¬ 
mentary evidence from the brief of 
evidence and merely referring to it. 
Ga.—Hulsey v. Harrington, 195 S E. 

901, 57 Ga.App. 479. 

Where there was nothing in brief 
of evidence to contradict facts -which, 
as recited in motion for new trial, 
were in evidence, although the whole 
of such facts did not appear in the 
brief of evidence, the trial judge’s 
certificate that they were in evidence 
could be reconciled with their omis¬ 
sion from the brief of evidence only 
on theory that they w T ere inadver¬ 
tently omitted therefrom and should 
have been incorporated therein, or 
else through misapplication of stat¬ 
ute with respect to brief of evi¬ 
dence. 

Ga.—Stokes v. Rutherford, 17 S.E. 2d 
78, 192 Ga. 883. 

53.5 Ga.—Boston Ins. Co. v. Har¬ 
mon, 18 S.E.2d 84, 66 Ga.App. 3S3. 

53.10 Ga.—Pope v. Tison, 2 S.E.2d 
177, 59 Ga.App. 655—Mewborn v. 
Weitzer, 84 S E. 141, 15 Ga.App. 
668 . 

54. Ga.—McCaskill v. Parker, 50 S. 

E.2d 14, 204 Ga. 398—Augusta 

Southern R. Co. v. Williams, 24 
S.E. 852, 99 Ga. 75. 

4 C.J. p 415 note 79. 

55. Ga.—Lane v. Partee, 41 Ga. 202. 
4 C.J. p 415 note 79 [b]. 

56. Ga.—Berg v. Baer, 30 S.E. 744, 
104 Ga. 587. 
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been held that the proper practice in objecting to a , 
brief of the evidence is to object in the trial court 
after receiving notice that the brief has been ap¬ 
proved by the trial court. 5 t’- 5 

§ 1017. Amendment 

The trial judge may correct the brief, even after he 
has approved it and it has been filed. 

The trial judge may correct the brief of evidence 
to make it conform to the facts proved before him 
as he remembers them. 57 Such corrections may be 
made even after the brief has been agreed upon by 
counsel, approved by the court, and filed. 55 If the 
trial court improperly denies an amendment or cor¬ 
rection necessary to a disposition of the appeal, the 
amendment may be made in the appellate court. 59 

§ 1018. Approval by Trial Judge 

There must be a compliance with a statutory require¬ 
ment that the brief of the evidence be approved by the 
trial judge before it will be considered by the appellate 
court. 

Generally a statutory requirement that a brief of 
the evidence be approved by the trial judge, in or¬ 
der to render it a part of the record, must be com¬ 
plied with before the brief will be considered by the 
appellate court. 60 A requirement of notice that 
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the brief of evidence will be presented for approval 
should be complied with. 60 - 5 The necessity for a 
proper and timely approval cannot be dispensed 
with by an agreement of counsel; 61 but an objec¬ 
tion to want of approval of a brief used first on a 
motion for new trial must be presented at the hear¬ 
ing on such motion or the defect will not affect the 
review proceedings. 62 

The approval by the trial judge must be made in 
unequivocal express terms 63 before he certifies the 
bill of exceptions, 64 and must be shown by an entry 
signed by the judge, or by direct affirmation in the 
bill of exceptions. 65 

On a motion for the first time asking the grant 
of a new trial, the exercise of the judge’s discre¬ 
tion in approving a brief of evidence, objected to 
as not being sufficient, will not be closely scanned. 66 

Where the question is duly presented by writ of 
error, an order approving or refusing to approve a 
brief of evidence, 66 - 5 or a stenographic report of 
the trial, with immaterial matters stricken, offered 
in lieu of a brief of evidence, 66 - 10 may be affirmed or 
reversed. 

Whether a brief of evidence is a proper brief is 
a question to be determined primarily by the trial 


56.5 Ga.—Overby v. Verner, 91 S.E. 
2d 762, 212 Ga. 238. 

57. Ga.—Tate v. Griffith, 9 S.E. 719, 
83 Ga. 153. 

4 C.J. p 415 note 80. 

58. Ga.—Sykes v. Collins, 66 S.E.2d 
717, 208 Ga. 333. 

McBurney v. Anderson, 52 S.E.2d 
519, 78 Ga.App. 776—Patterson v. 
Burroughs, 90 S.E. 974, 19 Ga.App. 
72. 

4 C.J. p 415 note 81. 

59. Ga.—Patterson v. Burroughs, 
supra. 

60. Ga.—Nail v. Nail, 92 S.E.2d 109, 
212 Ga. 299—Scoggins v. Knox, 85 
S.E. 753, 143 Ga. 599. 

Stewart v. Echols County, 78 S. 
E.2d 867, 89 Ga.App. 99—Flowers 
v. General Motors Acceptance 
Corp., 67 S.E.2d 159, 84 Ga.App. 681 
—Harrell v. Pine Grove Consoli¬ 
dated School Bist., 1 S.E.2d 700, 59 
Ga.App. 571—-Woodall v. MeCurry, 
177 S.E. 919, 50 Ga.App. 313—Lew¬ 
is v. Savannah Chemical Co., 91 S. 
E. 1055, 19 Ga.App. 708—Rogers v. 
Sword, 91 SE. 784, 19 Ga.App. 494. 
4 C.J. p 415 note 82. 

Judge of another circuit 

Where record showed judge of cir¬ 
cuit in which case was tried tried 
the case and rendered judgment, and 
the judge of another circuit presid¬ 
ing in the absence of the first judge 


approved the brief of the evidence, i 
the brief was properly approved. 

Ga.—Fletcher v. Gillespie, 40 S.E.2d 
45, 201 Ga. 377. 

Time of approval 

(1) Where a party seeking a new 
trial on general grounds fails to pre¬ 
sent his brief of evidence for ap¬ 
proval until the motion has been dis¬ 
missed, the trial court has no au¬ 
thority to approve the brief, and the 
writ of error must be dismissed. 

Ga.—Gartrell v. Theobold, 15 S.E.2d 

470, 65 Ga.App. 161. 

(2) Court of appeals could not con¬ 
sider writing approved by trial judge 
as a brief of the evidence after bill 
of exceptions had been certified, and 
case would be treated as one in 
which there was no approved brief 
of evidence. 

Ga.—Hall v. Macon, D. & S. R. Co., 
43 S.E.2d 582, 75 Ga.App. 460. 

60.5 Ga.—Kelly v. Adams, 66 S.E. 
2d 144, 84 Ga.App. 450. 

Estoppel 

Although record of trial in assault 
and battery action did not reveal 
that defendant gave notice to plain¬ 
tiff of his intention to present brief 
of testimony to trial court for ap¬ 
proval as required by statute, plain¬ 
tiff was estopped to claim benefit of 
statute where it was shown that 
plaintiff participated in the prepara¬ 
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tion of the brief with counsel for 
defendant. 

Ga.—Kelly v. Adams, supra. 

61. Ga.—Julian v. Baker, 118 S.E. 
594, 30 Ga.App. 628. 

4 C.J. p 416 note 83. 

62. Ga.—Fletcher v. Gillespie, 40 S. 
E.2d 45, 201 Ga. 377. 

Marks v. Maxwell Bros. Furni¬ 
ture Co., 177 S.E. 920, 50 Ga.App. 
325. 

63. Ga.—Stephens v. Woolbright, 60 
Ga. 322. 

4 C.J. p 416 note 84. 

64. Ga.—Pryor v. Pryor, 132 S.E. 

895, 162 Ga. 148—Boatright v. 

Boatright, 102 S.E. 424, 150 Ga. 
68—Kelley v. City of Atlanta, 81 
S.E. 869, 141 Ga. 612. 

Warren v. Colvin, 174 S.E. 257, 
49 Ga.App. 91—Julian v. Baker, 118 
S.E. 594, 30 Ga.App. 628. 

4 C.J. p 416 note 85. 

65. Ga.—Nail v. Nail, 92 S.E.2d 109, 
212 Ga. 299—Attaway v. Duncan, 
56 S.E.2d 269, 206 Ga. 230—Hardin 
v. Lovelace, 5 S.E. 493, 79 Ga. 209. 

4 C.J. p 416 note 86. 

66. Ga.—Operators’ Naval Stores 
Co. v. Deariso, 70 S.E. 76, 8 Ga.App. 
650. 

66.5 Ga.—Central Railroad & Bank¬ 
ing Co. v. Miller, 16 S.E. 256, 91 
Ga. 83. 

66.10 Ga.—Cimarron Ins. Co. v. 
Pace, 93 S.E.2d 593, 212 Ga. 427. 
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court; 66 - 15 and, where there is no contention that 
the brief approved is incorrect and the brief ten¬ 
dered by appellant is not included in the transcript 
and bill of exceptions, there can be no reversal for 
error in refusing to approve appellant’s bill. 66 * 20 A 
judgment refusing to reinstate a motion for new 
trial will not be reversed for failure of the trial 
judge to approve a brief of evidence, where the 
trial judge stated he could not remember the evi¬ 
dence, so that a reversal would be fruitless. 66 - 25 

Refusal of a trial judge to approve a certain por¬ 
tion of a brief of evidence is not proper subject 
matter of review by means of a motion for a new 
trial, nor can such refusal be reviewed by direct ex¬ 
ception; but the remedy, if any, is to be found in 
a petition for mandamus. 67 

§ 1019. Filing 

A brief of the evidence must be filed within the time, 
and as, prescribed by statute. 

Unless the delay is waived 68 or excused, 69 a brief 
of the evidence must ordinarily be filed within the 
time prescribed by statute, 70 and before the bill of 
exceptions into which it is to be incorporated, when 
such incorporation is necessary. 71 

If not required by statute, an order authorizing 
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the brief to be filed as a part of the record is un¬ 
necessary". 72 

It is not necessary that the entry of filing be in 
the transcript; 73 and, where the judge certifies that 
the brief of evidence has been filed within the time 
prescribed by law, this will be taken as true, al¬ 
though there may be no signed entry of filing on the 
brief itself. 74 It has also been held that the 
court’s approval of a brief of evidence, and making 
provision for its subsequent filing, is the equivalent 
of an entry of filing upon the brief by the clerk. 75 

Brief on motion for new trial. An approved brief 
of evidence on a motion for new trial constitutes 
a part of the record, where it is filed within the 
time prescribed by the judge’s order and before the 
bill of exception is sued out, although not until 
after the hearing and the judgment on the motion. 76 
Moreover, failure to file a brief of evidence before 
the time for hearing a motion for new trial is not 
ground for dismissing a writ of error after respond¬ 
ent has participated in the hearing of the motion 
with knowledge that the brief had not been filed. 77 
The brief of evidence does not become part of the 
record until the motion for new trial is made, or a 
direct appeal is filed, 77 - 5 and even then it is part 
of the record only for the purposes of the hearing 
of the motion or appeal. 77 - 10 


I. MAKING, FOR, AND REQUISITES OP TRANSCRIPT OR RETURN 

1. In General 


§ 1020. Definition 

A transcript is a copy of the record, or part of it, as 
it existed in the court below. 


A transcript is what the name implies, a copy of 
the record, 78 or of a part of the record, 79 actually 
existing in the court below. While a bill of ex- 


66.15 Ga.—Sykes v. Collins, 66 S.E. 
2d 717, 208 Ga. 333—Darden v. 
McCord, 51 S.E.2d 666, 204 Ga. 717. 
66.20 Ga.—Sykes v. Collins, 66 S.E. 
2d 717, 208 Ga. 333. 

66.25 Ga.—Powell v. Pool, 45 S.E.2d 
409, 203 Ga. 113. 

67. Ga.—Chandler v. Baggett, 79 S. 
E. 179, 13 Ga.App. 333. 

68. Ga.—Rigell v. Sirmans, 51 S.E. 
381, 123 Ga. 455. 

69. Ga.—Dykes v. Brock, 57 S.E. 
700, 128 Ga. 395. 

70. Ga.—Walker v. Hamilton, 76 S. 
E.2d 12, 209 Ga. 735—Days v. At¬ 
lanta, etc., Air-Line It. Co., 29 S. 
E. 21, 101 Ga. 785. 

Johnson Chevrolet Co. v. Auto¬ 
mobile Financing, 24 S.E.2d 504, 68 
Ga.App. 835. 

4 C.J. p 416 notes 89, 90. 

71. Ga.—Cobb v. Hall, 71 S.E. 145, 
136 Ga. 254. 

4 C.J. p 416 note 91. 


72. Ga.—Keen v. Jackson, 93 S.E. 
205, 147 Ga. 204. 

73. Ga.—Postal Tel.-Cable Co. v. 
Kuhnen, 55 S.E. 967, 127 Ga. 20. 

74. Ga.—King v. Sears, 18 S.E. 830, 
91 Ga. 577. 

75. Ga.—Elders v. Griner, 150 S.E. 
857, 40 Ga.App. 649. 

76. Ga.—Cobb v. Hall, 71 S.E. 145, 
136 Ga. 254. 

Atlantic Coast Line It. Co. v. 
Coxwell, 91 S.E.2d 135, 93 Ga.App. 
159. 

77. Ga.—Rigell v. Sirmans, 51 S.E. 
381, 123 Ga. 455. 

77.5 Ga.—De Cof£ v. Newman, 53 S. 

E.2d 134, 79 Ga.App. 162. 

77.10 Ga.—De Cof£ v. Newman, su¬ 
pra. 

78. Ind.—Mitchell v. Beissenherz, 
135 N.E. 885, 192 Ind. 587. 

4 C.J. p 416 note 99—63 C.J. p 775 
note 26 [a], [b]. 

Official or certified copy 

(1) Generally, a “transcript” of a 
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court record means an official or cer¬ 
tified copy of what transpired in the 
court. 

Ky.—Louisville & N. R. Co. v. Cau¬ 
dill, 194 S.W.2d 508, 302 Ky. 255. 

(2) A “transcript” on appeal is 
nothing but a certified copy of the 
record in the trial court. 

Ark.—Camden Gas Corporation v. 
City of Camden, 37 S.W.2d 74, 1S3 
Ark. 583. 

Tex.—Walker v. Lyles, Civ.App., 45 
S.W.2d 315, 317, affirmed 72 S.W. 
2d 1113, 124 Tex. 38. 

(3) A transcript prepared by the 
official court reporter is a transcript 
made up by an officer of the court 
whose business it is, when so re¬ 
quired at the trial, to make a record 
of all the evidence and proceedings. 
Cal.—Williams v. Davis, 167 P.2d 

189, 27 C.2d 746. 

79. Cal.—Buckman v. Whitney, 28 
C. 555—In re Boyd, 25 C. 511. 

4 C.J. p 416 note 1. 
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ceptions is an essential part of a full transcript, 
as discussed infra § 1038, it does not by itself con¬ 
stitute a full transcript. 79 - 5 

§ 1021. Office and Function 

The purpose of the transcript is to place before the 
reviewing court for examination the record of what oc¬ 
curred below. 

The purpose and function of a transcript or re¬ 
turn is to bring the record of the court below, or 
a part thereof, into the appellate court in order to 
exhibit to that court the proceedings of the trial 
court. As to all matters which are properly of 
record in the trial court, a transcript duly certified 
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by the clerk of that court will be recognized as legal 
evidence of the facts therein contained. 89 

§ 1022. Necessity in General 

Generally speaking, a transcript of the record is es¬ 
sential, although it has been held that its filing is not 
necessary to confer jurisdiction on the appellate court. 

Generally speaking, upon an appeal or writ of 
error prosecuted from a decree or judgment of a 
lower court, a transcript of the record or case-made 
as required by statute is necessary. 81 It has been 
held on the one hand that until a proper transcript or 
return has been filed jurisdiction of the appeal is 
not complete. 82 On the other hand, it has been 


79.5 Mo.—Bales v. Jefferson City 
Lines, App., 192 S.W.2d 27. 

80. Neb.—Hoagland v. Van Etten, 36 
N.W. 755, 23 Neb. 462. 

Tex.—Spaulding v. Crawford, 27 Tex. 
155. 

4 C.J. p 416 note 2. 

81. Cal.—Gering v. Jameson, 257 P. 

2d 49S, 11S C.A.2d 294—In re 

Dougherty’s Estate, 225 P.2d 613, 
101 C.A.2d 576—Erikson v. Sulli¬ 
van, 185 P.2d 31, 81 C.A.2d 790- 
Gray v. Metro-Goldwyn-Mayer 
Corp., 133 P.2d 673, 56 C.A.2d 940 
—Doherty v. Haydock, 131 P.2d 
403, 55 C.A.2d 945—Riley v. Dun¬ 
bar, 130 P.2d 771, 55 C.A.2d 452— 
Sadonko v. Nesterenko, 130 P.2d 
466, 55 C.A.2d 943—Rosenfeld v. 
Hospital of Good Samaritan, 130 
P.2d 455, 55 C.A.2d 943—Morey v. 
Goodwin, 130 P.2d 451, 55 C.A.2d 
942—Paskal v. Nesterenko, 130 P. 
2d 451, 55 C.A.2d 942—MacCon- 
nell v. Wilbur, 116 P.2d 791, 46 C. 
A.2d 872—Fink v. Weisman, 110 P. 
2d 484, 43 C.A.2d 153—Porter v. 
Seaside Memorial Hospital of Long 
Beach, 104 P.2d 707, 39 C.A.2d 678 
—Mattern v. Pepsi Cola Bottling 
Co. of California, 104 P.2d 707, 39 
C.A.2d 677—Scully v. Rosanoff, 104 
P.2d 706, 40 C.A.2d 249—Norins v. 
Associated Acceptance Corp., 104 
P.2d 659, 39 C.A.2d 674—Nuffer v. 
Ware, 94 P.2d 61, 34 C.A.2d 602— 
Ehrhardt v. Toung Women’s Chris¬ 
tian Ass’n of Long Beach, 82 P.2d 
500, 28 C A.2d 275—Taft v. Securi¬ 
ty-First Nat. Bank of Los Angeles, 
33 P.2d 683, 139 C.A. 228. 

Fla.—Hauer v. Thum, 75 So.2d 205. 
Ill.—Harris v. Annunzio, 103 N.E.2d 
477, 411 Ill. 124. 

Simpson v. Best Laundry Co., 83 
N.E.2d 614, 336 Ill.App. 356. 

Ind.—Bertch v. Mund, 110 N.E. 548, 
184 Ind. 393. 

Iowa.—Schroder v. Claypool, 16 N.W. 

2d 1, 235 Iowa 135. 

Mass.—State Realty Co. of Boston v. 

MacNeil Bros. Co., 135 N.E.2d 291. : 
Mo.—Robinson v. Redmond, App., | 


243 S.W.2d 356—Cartee v. Marler, 
App., 192 S.W. 2d 634. 

Okl.—Banta v. Banta, 224 P.2d 592, 
203 Okl. 5S0—Callahan v. Callahan, 
149 P. 135, 47 Okl. 542. 

R.I.—Russillo v. Ambrosino, 78 A.2d 
854, 78 R.I. 42. 

Tex.—Dallas County Arcadia Fresh 
Water Supply Dist. No. 1 v. Pru¬ 
itt, Civ.App., 245 S.W. 85. 

4 C.J. p 416 note 3. 

Bequest as condition 

A bill of exceptions, statement, or 
transcript is necessary where either 
party files notice with the clerk ask¬ 
ing for it. 

Ariz.—Holman v. Willcox Bank & 
Trust Co., 263 P. 628, 33 Ariz. 235. 

Appeal without transcript may be 
deemed frivolous 

Fla.—Beyer v. Carey, 61 So.2d 373. 

Transcript of evidence 

(1) An appeal may be taken from 
judgment even though a transcript 
of evidence is not included in record. 
Miss.—Hubbard v. Massie, 4 So.2d 

494, 192 Miss. 95. 

(2) However, where the record on 
appeal does not include a transcript 
of the evidence, no question is pre¬ 
sented involving the sufficiency of 
the evidence to sustain the findings 
of fact or the judgment. 

Ariz.—In re Balke’s Estate, 206 P.2d 
732, 68 Ariz. 373—Frederickson v. 
McIntyre, 78 P.2d 1124, 52 Ariz. 
61. 

Ind.—Wenbert v. Lincoln Nat. Bank 
& Trust Co., App., 61 N.E.2d 466. 

(3) In suit to set aside fraudulent 
conveyance of merchandise and store 
fixtures made during pendency of 
tort action against debtor, record, in 
absence of transcript of the evidence 
required affirmance of personal judg¬ 
ment against vendee. 

Cal.—Malaquias v. Novo, 138 P.2d 
729, 59 C.A.2d 225. 

Transcript of oral testimony in eq¬ 
uity 

(1) A statutory requirement of a 
transcript of oral testimony in eq¬ 
uity suits is mandatory. 
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-R.I.—Baffoni v. Baffoni, 69 A 2d 503, 
76 R.I. 291—Plouffe v. Taft-Peirce 
Mfg. Co., 53 A.2d 529, 72 R.I. 487, 
reargument denied 54 A.2d 417, 73 

R. I. 215—Austin v. Newport Trust 
Co., 13 A.2d 682, 65 R.I. 87—Cor¬ 
bett v. Penhall, 192 A. 171, 58 R.I. 
185. 

(2) Such statutory requirement 
has been held to apply to a proceed¬ 
ing following the course of equity as 
well as to any cause in equity. 

R.I.—Plouffe v. Taft-Peirce Mfg. Co., 
supra. 

(3) Under such statutory require¬ 
ment the language referring to the 
preparation and filing of such tran¬ 
script “as may he required” and such 
transcript “if any” does not dispense 
with the necessity of a transcript, 
where the cause is heard on oral 
testimony, since such expressions re¬ 
fer only to cases heard solely on 
depositions or other written evi¬ 
dence, or where the parties to the 
appeal agree on less than an entire 
transcript. 

R.I.—Purcell v. John Hancock Mut. 
Life Ins. Co., 183 A. 884, 56 R.I. 
68 . 

82. Mo.—Cartee v. Marler, App., 192 

S. W.2d 634. 

N.C.—Lindsey v. Supreme Lodge of 
Knights of Honor, 90 S.E. 1013, 172 
N.C. 818. 

Okl.—Banta v. Banta, 224 P.2d 592, 
203 Okl. 580. 

Or.—In re Adjudication of Relative 
Rights to Use of Waters of Pine 
Creek, 288 P. 505, 138 Or. 58. 

R.I.—Baffoni v. Baffoni, 69 A.2d 503, 
76 R.I. 291—Corbett v. Penhall, 192 
A. 171, 58 R.I. 185—Bright v. Wil¬ 
cox, 95 A. 441. 

Tex.—Browning v. Browning, Civ. 
App., 283 S.W.2d 828—Dallas Coun¬ 
ty Arcadia Fresh Water Supply 
Dist. No. 1 v. Pruitt, Civ.App., 245 
S.W. 85. 

Wyo.—Maunsell v. Tonkee, 30 P.2d 
489, 47 Wyo. 28. 

4 C.J. p 417 note 4. 
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held that the filing of a transcript is not necessary . where abstracts of the record are permitted to be 

to confer jurisdiction on the appellate court, 82 * 5 | made and filed a transcript need not be filed when 

nor is its continued existence necessary to authorize j the abstract is complete, 88 and a transcript will not 
that court to render its decision on submission of the be considered in behalf of a party who has prepared 
cause. 83 and filed an abstract of record. 89 

§ 1023. Substitutes § 1024. Separate Transcript on Separate Ap¬ 

peals and Cross Appeals 

Without proper authorization a substitute for a 

transcript cannot be employed. The ru,es are not uniform as to whether separate 

transcripts must be filed on separate appeals and cross 

Unless authorized by statute or rule, 84 no substi- appeals, 
tute can, ordinarily, be made to take the place of a Under some statutes and rules of court previous 
transcript or a return. 85 Thus, neither an af- transcripts may be used to perfect the transcript 

fidavit 86 nor a bill of exceptions 87 may be used in on appeals subsequently taken in the same proceed- 

lieu of a proper transcript or return. In cases ings, 90 but generally the transcript of the record on 


82.5 Cal.—In re Davis, 86 P. 183, 90 
P. 711, 151 C. 318, 121 Am.S.R. 
105. 

Kan.—Schreiner v. Rothgarn, 114 P. 

2d 834, 154 Kan. 20. 

Mont.—Byrnes v. Anaconda Copper 
Mining Co., 139 P.2d 544, 113 Mont. 
615. 

Ohio.—Durfee v. Eds on, App., 71 N. 
E.2d 535. 

4 C.J. p 417 note 5. 

If errors sufficiently appear of rec¬ 
ord, appellant’s failure to file a tran¬ 
script with a bill of exceptions does 
not necessarily deprive him of the 
right to prosecute the bill. 

R. I.—Sormanti v. Deacutis, 77 A.2d 
919, 77 R.I. 507. 

If the pleadings, instructions, ver¬ 
dict and special findings reveal any 
errors which appellate court can cor¬ 
rect despite the want of a complete 
record of the trial, the want of a 
transcript will not prevent appellate 
review. 

Kan.—Schreiner v. Rothgarn, 114 P. 
2d 834, 154 Kan. 20. 

83. Cal.—In re Davis, 86 P. 183, 90 
P. 711, 151 C. 318, 121 Am.S.R. 105. 

4 C.J. p 417 note 5. 

84. Ala.—Smith v. Bank of Blounts- 
ville, 77 So.2d 357, 262 Ala. 65. 

Cal.—Burns v. Brown, 166 P.2d 1, 27 
C.2d 631—Averill v. Lincoln, 151 P. 
2d 119, 24 C.2d 761. 

Eisenberg v. Superior Court of 
Cal., In and For Los Angeles Coun¬ 
ty, 297 P.2d 803, 142 C.A.2d 12- 
Western States Const. Co. v. Mu¬ 
nicipal Court of City & County of 
San Francisco, 238 P.2d 562, 38 C. 
A.2d 146—Burns v. Brown, 173 P. 
2d 716, 76 C.A.2d 639—Russi v. 
Bank of America N. T. & S. A., 158 
P.2d 252, 69 C.A.2d 100. 

Ky.—Williams v. Williams, 13 S.W. 
250, 90 Ky. 28, 11 Ky.L. 828. 

S. C.—Davis v. Pollock, 13 S.E. 897, 
35 S.C. 584—McNair v. Craig, 12 S. 
E. 367, 664, 34 S.C. 9. 

Tex.—Wells v. Drickell, 145 S.W. 333, 
105 Tex. 77. 

4 C.J. p 417 note 6. 


Purpose of rule permitting condensed 
statement 

Basic purpose of rule providing for 
condensed statement on appeal in 
lieu of reporter’s transcript is to 
permit filing of narrative statement, 
thus obviating record on appeal which 
is longer than necessary and which 
greatly increases costs of litigants as 
well as labors of appellate court with¬ 
out corresponding benefit. 

Cal.—Western States Const. Co. v. 
Municipal Court of City & County 
of San Francisco, 238 P.2d 562, 38 
C.2d 146. 

Power of trial judge over substitute 

(1) It has been held that when ap¬ 
peal is taken pursuant to rule au¬ 
thorizing appellant to proceed by 
settled statement in lieu of a re¬ 
porter’s transcript, plenary powers 
over such a record is reposed in trial 
judge, subject only to limitation that 
he does not act arbitrarily. 

Cal.—Keller v. Superior Court of 
State in and for Los Angeles Coun¬ 
ty, 223 P.2d 309, 100 C.A.2d 231. 

(2) On the other hand, under a 
statute in effect so providing it has 
been held that the trial judge can 
refuse to approve agreed statement 
to be used on appeal instead of full 
transcript, or he can perfect it by 
making additions to it, but he can¬ 
not agree for any party that such a 
statement must be used, when such 
party insists on a full transcript. 

Mo.—State ex rel. National Outdoor 

Advertising Co. v. Seehorn, 188 S. 
W.2d 657, 354 Mo. 170. 

Certified copy of the judgment and 
order granting appeal filed in lieu of 
a complete certified transcript of rec¬ 
ord becomes part of the record to be 
considered on appeal. 

Mo.—Thurman v. Smith, 39 S.W.2d 
336, 327 Mo. 894. 

85. Ala.—Smith v. Bank of Blounts- 
ville, 77 So.2d 357, 262 Ala. 65. 

Tex.—Palomas Land & Cattle Co. v. 

Good, Civ.App., 184 S.W. 805. 

4 C.J. p 417 note 7. 
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Recitation m the judgment of the 
proceedings had is not sufficient to 
satisfy the requirement of the stat¬ 
ute that the proceedings must be 
shown by transcript. 

Tex.—Palomas Land & Cattle Co. v. 
Good, supra. 

86. Ill.—McCabe v. Atchison, etc., 
R. Co., 154 Ill.App. 3SO. 

Mont.—Butte Butchering Co. v. 
Clarke, 48 P. 303, 19 Mont. 306. 

87. Colo.—Northrop v. Jenison, 56 P. 
187, 12 Colo.App. 523. 

Ky.—Louisville Home Tel. Co. v. 
Louisville, 117 S.W. 315, 130 Ky. 
659. 

Mo.—Bales v. Jefferson City Lines, 
App., 192 S.W.2d 27. 

4 C.J. p 417 note 9. 

Alternative method of taking appeals 
Where the objection was that no 
appeal had been taken in the manner 
prescribed by law, under the Cali¬ 
fornia alternative method of taking 
appeals, the fact that a bill of excep¬ 
tions was prepared m place of the 
reporter’s transcript has no bearing 
on the question, as the record may 
be made up in any way permitted by 
statute. 

Cal.—Nezik v. Cole, 184 P. 523, 43 C. 
A. 130. 

88. Iowa.—Dedric v. Hopson, 17 N. 
W. 772, 62 Iowa 5G2. 

89. Colo.—Leech v. Clemons, 59 P. 
230, 14 Colo.App. 45. 

90. Ind.—Clark v. State, 117 N.E. 
965, 187 Ind. 276. 

Iowa.—Criswell v. Criswell, 16 N.W. 
2d 4, 235 Iowa 18. 

La.—McDonald v. Lieber, 164 So. 333, 
183 La. 535—Jackson v. Florsheim 
Bros. Dry Goods Co., 131 So. 725, 
171 La. 605—Hickman v. Enter¬ 
prise Lumber Co., 105 So. 343, 159- 
La. 280—Roe v. Caldwell, 83 So. 43, 
145 La. 853—Nessans v. Colonies, 
68 So. 122, 136 La. 1051. 

Tex.—Sigler v. Realty Bond & Mort¬ 
gage Co., 138 S.W.2d 537, 135 Tex. 
76. 

4 C.J. p 418 note 12. 
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a former appeal cannot be used. 91 

While it has been held that distinct judgments 
separately appealed must have their separate tran¬ 
scripts, 92 it seems to be the general rule that sepa¬ 
rate appeals from distinct judgments may be heard 
on the same transcript, where the appeals or cases 
are germane to each other and form essential parts 
of the same litigation, 93 and where there is a stipu¬ 
lation to that effect. 94 


Where adverse parties to a cause appeal, the ap¬ 
peals ordinarily require separate transcripts of the 
record 95 unless the parties stipulate that one tran¬ 
script shall be sufficient for the determination of the 
separate appeals, 96 although it has also been held 
that the rule requiring separate transcripts could 
not be waived by the consent of counsel. 97 On the 
other hand, one transcript may suffice for several 
appellants, 98 although both parties, if they so de- 


Papers already on file 

Appellees have a right to require 
papers used in the case, but omitted 
by appellant from his directions to 
the clerk to be put in the transcript; 
but, if such omitted papers are al¬ 
ready on file in the appellate court, 
permission to use them on another 
appeal may be granted by the appel¬ 
late court in proper cases, to save ex¬ 
pense to the litigants, 

Fla,—-Mitchell v. Mason, S3 So. 863, 
79 Fla. 140. 

91. Cal.—Stockton Combined Har¬ 
vester, etc., Works v. Glens Falls 
Ins. Co., 53 P. 505, 121 C. 167. 

Ill.—Garlick v. Mutual Loan, etc., 
Assoc., 135 Ill App. 400, affirmed 80 
N.E. 236, 230 Ill. 232. 

Statement of facts on merits not 
considered on plea of privilege 
Reviewing court could not consid¬ 
er statement of facts on appeal from 
judgment for plaintiff rendered in 
trial on merits which was consoli¬ 
dated with appeal from judgment 
overruling defendant’s plea of priv¬ 
ilege to be sued in county of his 
residence where appellee conceded 
that reviewing court could not do so. 
Tex.—Chambers v. First Nat. Bank, 
Civ.App., 101 S.W.2d 58. 

92. Idaho.—Crystal Borne Oil & Gas 
Co. v. Savic, 296 P. 772, 50 Idaho 
415. 

4 C. J. p 418 note 14. 

Satisfaction of judgment 
A proceeding to have a judgment 
debtor’s property applied in satisfac¬ 
tion of the judgment, although col¬ 
lateral to the original action, is inde¬ 
pendent of it, as the merits of the 
original action are not involved, and 
the proceeding should have its own 
record for purposes of appeal. 

Utah.—Cleverly v. District Court of 
Second Judicial Dist. in and for 
Davis County, 39 P.2d 748, 85 Utah 
440. 

93. Cal.—Wilbur v. Donohoe Kelly 
Banking Co., 75 P.2d 514, 10 C.2d 
473—Pacific Palisades Ass’n v. 
Menninger, 26 P.2d 303, 219 C. 257. 

4 C.J. p 418 note 15 [b]. 

Appeals from judgment and order 
after judgment 

While distinct and unrelated ap¬ 
peals cannot be handled in the same 
transcript, yet where two appeals, 
one from the final judgment below 


and the other from an order after 
judgment, are based on the same 
transcript, the matter relating to the 
appeal from the order, which appeal 
is dismissed, will be treated as sur¬ 
plusage and the transcript consider¬ 
ed in the appeal from the judgment. 
Idaho.—Crystal Dome Oil & Gas Co. 

v. Savic. 296 P. 772, 50 Idaho 415. 
Consolidated actions 

(1) Where actions are consolidated 
for trial, separate records need not 
be presented on appeal. 

N.J.—Cohen v. People’s Nat. Fire 
Ins. Co., 138 A. 112, 5 N.J.Misc. 
700. 

N.C.—Conley v. Pearce-Young-Angel 
Co., 29 S.E.2d 740, 224 N.C. 211. 
Tenn.—Fowler v. Tankersley, 222 S. 
W.2d 395, 32 Tenn.App. 264. 

(2) Where two causes have been 
consolidated for trial below, and 
where all facts and questions in the 
record relate equally to both cases, 
and where a transcript of record is 
filed in one of such cases the su¬ 
preme court has power to consolidate 
the cases for hearing and to order 
the filing of the transcript in both of 
such cases. 

N.M.—Blanchard v. State, 224 P. 1047, 
29 N.M. 5S4. 

(3) Indeed, where separate actions 
are properly consolidated for trial 
and in conformity therewith tried as 
one case under one set of instruc¬ 
tions with but one verdict returned, 
on appeal both actions will be dis¬ 
posed of as one action in one opin¬ 
ion, notwithstanding appellant filed 
two separate transcripts with only 
one bill of exceptions. 

Neb.—Pahl v. Sprague, 42 N.TV\2d 
367, 152 Neb. 681. 

(4) Where five cases were consoli¬ 
dated for trial purposes only and 
separate appeals were taken from the 
five judgments entered and the entire 
record of all appeals included in one 
transcript and docketed in appellate 
court as appeal under one of the 
cases, such case alone would be con¬ 
sidered by appellate court. 

N.M.—Spain Management Co. v. 
Packs’ Auto Sales, 213 P.2d 433, 54 
N.M. 64. 

94. Tex.—Missouri, etc., R. Co. v 
Davison, Civ.App., 55 S.W. 188. 

4 C.J. p 418 note 16.. 

95. Cal.—Silver v. Bank of America 
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N. T. & S. A., Ill P.2d 66(5, 43 C.A. 
2d 835—Edw. L. Soule Co. v. Severt- 
son, 228 P. 351, 68 C.A. 46. 

Conn.—Meader v. Trout Brook Ice & 
Feed Co., 114 A. 668, 96 Conn. 451. 
La.—Cooper v. One White Model 1950 
Motor Tractor, 64 So.2d 445, 223 
La. 1. 

Neb.—Moffitt v. Reed, 243 N.W. 271, 
123 Neb. 420. 

N.C.—Hinnant v. American Fire & 
Marine Ins. Co., 168 S.E. 199, 204 
N.C. 306. 

Va.—Babbitt v. Miller, 64 S.E.2d 718, 
192 Va. 372. 

4 C.J. p 418 note 17. 

Appeal from separate Judgments 
separately appealable 
Cal.—Beresford v. Pacific Gas & Elec. 

Co., 248 P.2d 773, 113 C.A.2d 622. 
Reference to transcript filed by ad¬ 
verse party 

On an appeal based on a judgment 
roll, appellant could not, without re¬ 
spondent’s leave, support its conten¬ 
tions by reference to the reporter’s 
transcript filed by codefendant. 

Cal.—California Standard Finance 
Corporation v. Bessolo & Gualano, 
5 P.2d 480, 118 C.A. 327. 

96. Cal.—Silver v. Bank of America 
N. T. & S. A., Ill P.2d 666, 43 C.A. 
2d 835—Edw. L. Soule Co. v. Sev- 
ertson, 228 P. 351, 68 C.A. 46. 

B.I.—Haynes v. Greene, 121 A. 403, 45 

R. L 248. 

97. N.C.—Orion Knitting Mills v. U. 

S. Fidelity, etc., Co., 48 S.E. 652, 
136 N.C. 255. 

98- Cal.—General Elec. Co. v. Fed¬ 
eral Emp. Distributing Co., 265 P. 
2d 19, 122 C.A.2d 509. 

Ky.—Franklin v. Franklin, 185 S.W. 
2d 696, 299 Ky. 426—Empire Coal 
Co. v. Empire Coal Mining Co., 222 
S.W. 947, 188 Ky. 516. 

La.—Louque v. Hercules Oil Co., 127 
So. 866, 170 La. 355. 

Canulette Shipbuilding Co. v. 
Monday, 6 La.App. 157. 

Mass.—Schaffer v. Leimberg, 62 N.E. 

2d 193, 318 Mass. 396. 

Mo.—Walsh v. Southwestern Bell 
Telephone Co. f 52 S.W.2d 839, 331 
Mo. 118. 

Tenn.—Hughes v. Young, 65 S.W.2d 
858, 17 Tenn.App. 24. 

Tex.—Texas Life Ins. Co. v. Miller, 
Civ.App., 110 S.W.2d 143—Farm¬ 
ers’ State Bank of Mineola v. Min- 
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sire, may file complete transcripts." However, the 
rule that an appellant’s transcript is available to 
cross appellants does not extend to persons who are 
not parties to the appeal, where such transcript 

2. Preparation 

§ 1025. Duty to Make 

Appellant must prepare or cause to be prepared a 
proper transcript in accordance with applicable statutes 
and rules and furnish such transcript to the appellate 
court, but ordinarily the duty of actually preparing the 
transcript rests on the clerk of the trial court. 
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fails to show any litigable right or interest of theirs 
in the appellate proceedings. 1 If the parties elect 
to prepare but one transcript, they should divide the 
costs and each should pay his share thereof. 2 

of Transcript 

The appellant has the responsibility to prepare 
or cause to be prepared a proper transcript 3 in ac¬ 
cordance with the requirements of the governing 
statutes and rules, 3 * 5 and to furnish such transcript 


cher, Civ.App., 267 S.W. 996, re¬ 
versed on other grounds, Com.App., 
290 S.W. 1090. 

Wash.—Eyak River Packing Co. v. 
Huglen, 255 P. 123, 143 Wash. 229, 
affirmed 257 P. 638, 143 Wash. 229. 
4 C.J. p 418 note 18. 

In. absence of prejudice 

In absence of showing that de¬ 
fendant would be prejudiced by con¬ 
solidation of appeals and cross-ap¬ 
peal of plaintiff and defendant, rule, 
providing that where several parties 
appeal from same judgment or any 
part or parts thereof, or where there 
is a cross appeal, a single record on 
appeal shall be prepared and filed 
within time prescribed for filing rec¬ 
ord in latest appeal, would prevail. 
Cal.—General Elec. Co. v. Federal 
Emp. Distributing Co., 265 P.2d 19, 
122 C.A.2d 509. 

Record filed by adversary 

A party may prosecute an appeal 
on record filed by his adversary. 

Ky.—Franklin v. Franklin, 185 S.W. 
2d 696, 299 Ky. 426. 

Appeals, perfected at same time by 
both defendants in suit against them 
jointly, from orders overruling their 
pleas of privilege at same term of 
court may be brought before appel¬ 
late court by single transcript. 

Tex.—Texas Life Ins. Co. v. Miller, 
Civ.App., 110 S.W.2d 143. 

99. Tex.—Ward v. Scarborough, 

Com.App., 236 S.W. 441. 

1. Neb.—Moffitt v. Reed, 243 N.W. 
271, 123 Neb. 420. 

2. Mo.—Jungeman v. Joseph Schnai- 
der Brewing Co., 38 Mo.App. 458. 

4 C.J. p 418 note 19. 

3. Cal.—Caminetti v. Edward Brown 
& Sons, 144 P.2d 570, 23 C.2d 511- 
Miller v. Price, 265 P. 931, 203 C. 
772. 

Constantelos v. Rice, 267 P.2d 
375, 123 C.A.2d 765—Gates v. Mc¬ 
Pherson, 18 P.2d 980, 129 C.A. 473. 
Fla.—Atlantic Coast Line R. Co. v. 

Baynard, 151 So. 5, 112 Fla. 544. 
Idaho.—California Gulch Placer Min¬ 
ing Co. v. Patrick, 218 P. 378, 37 
Idaho 661. 

Ill.—First Nat. Bank v. 10 West Elm 
St. Bldg. Corporation, 277 Ill.App. 
337. 
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Ind.—City of Bloomington v. Han¬ 
cock, 70 N.E.2d 631, 224 Ind. 609. 

Gilkison v. Darlington, 85 N.E.2d 
651, 123 Ind.App. 637. 

Kan.—Beye v. Andres, 296 P.2d 1049, 
179 Kan. 502—Crowder v. Lind¬ 
bergh, 265 P.2d 851, 175 Kan. 671. 

Ky.—Belk-Simpson Co. v. Hill, 288 S. 
W.2d 369. 

La.—Federal Land Bank of New Or¬ 
leans v. Hill, 129 So. 118, 170 La. 
654. 

Kinchen v. Royal Exchange As¬ 
surance, 124 So. 844, 12 La.App. 
8 . 

Me.—Stearns v. Smith, 99 A.2d 340, 
149 Me. 127. 

Md.—Tilghman v. Frazer, 81 A.2d 
627, 198 Md. 250—Francies v. De- 
baugh, 71 A.2d 455, 194 Md. 448. 

Mass.—Maraghey v. Tarpey, 134 N.E. 
2d 440—Trade Mut. Liability Ins. 
Co. v. Peters, 195 N.E. 900, 291 
Mass. 79. 

Mich.—Dabanian v. Rothman, 288 N. 
W. 324, 291 Mich. 31, 125 A.L.R. 
1465. 

N.M.—Mansfield v. Reserve Oil Co., 
29 P.2d 491, 38 N.M. 187—O’Neal 
v. Geo. E. Breece Lumber Co., 28 
P.2d 523, 38 N.M. 94—Norment v. 
Mardorf, 190 P. 733, 26 N.M. 210— 
Loftus v. Johnson, 161 P. 1115, 22 
N.M. 302—New Mexico-Colorado 
Coal & Mining Co. v. Baker, 157 P. 
167, 21 N.M. 531—Baca v. Unknown 
Heirs of Jacinto Palaez, 146 P. 945, 
20 N.M. 1. 

N.C.—Payne v. Brown, 172 S.E. 348, 
205 N.C. 785. 

Ohio.—Gilliland v. Justice, App., 70 
N.E.2d 493—State v. Dickson, 2 
Ohio App. 218, 34 Ohio Cir.Ct. 417. 

Okl.—Dunlap v. Jeffrey, 260 P.2d 
1072. 

Or.—Mason, Ehrman & Co. v. Lewis’ 
Estate, 276 P. 281, 131 Or. 242, re¬ 
versed on other grounds 281 P. 123, 
131 Or. 242. 

Tenn.—Bowers v. Springfield Fire & 
Marine Ins. Co., 108 S.W.2d 798, 21 
Tenn.App. 227. 

Tex.—Fitzgerald v. Lane, Civ.App., 
126 S.W.2d 64, reversed on other 
grounds 155 S.W.2d 602, 137 Tex. 
514—Lewis v. Lewis, Civ.App., 125 
S.W.2d 375, error refused—Davis v. 
Peurifoy, Civ.App., 91 S.W. 2d 1175 
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—Woodhead v. Good, Civ.App., 27 S. 
W.2d 374—Eldora Oil Co. v. Thomp¬ 
son, Civ.App., 230 S.W. 738, re¬ 
versed on other grounds, Com.App., 
244 S.W. 505. 

Va.—De Mott v. De Mott, 92 S.E.2d 
342, 198 Va. 22—Babbitt v. Miller, 
64 S.E.2d 718, 192 Va. 372. 

4 C.J. p 419 note 20. 

Counsel representing litigants on 
appeals owe duty to see that court 
reporters' transcribed notes correct¬ 
ly reflect evidence introduced on tri¬ 
als. 

Miss.—Wilkinson v. Steele, 43 So.2d 
110, 207 Miss. 701. 

Ordinarily, it is duty of appellant 
to take such steps as are available 
for having an incomplete record made 
complete on appeal. 

Miss.—Gaw v. City of Holly Springs, 
87 So.2d 252. 

Death of court stenographer 

(1) Whether good court reporter 
can read shorthand notes of another 
good reporter who dies before mak¬ 
ing transcript of his notes taken at 
trial, is fact question in each in¬ 
stance, and it is immaterial wheth¬ 
er notes are transcribed by official 
reporter as distinguished from one 
who is not employed by state courts. 
Minn.—Thell v. Ramus, 72 N.W.2d 

618, 245 Minn. 409. 

(2) Where court stenographer who 
had taken testimony in cause died 
prior to filing of opinion from which 
appeal was taken, and notes on testi¬ 
mony could not be located, and ap¬ 
pellate court was thereby compelled 
to decide case upon statement of 
facts contained in opinion of the 
court, and any other facts which it 
might find agreed on by parties, de¬ 
ficiencies in record were not fault of 
appellants and appellants would not 
be penalized by dismissal of appeal 
because of insufficiency of record. 

Md.—Burroughs v. Milligan, 85 A2d 

775, 199 Md. 78, 28 AL.R.2d 243. 

3.5 Ark.—Bolls v. Craig, 251 S.W.2d 
482, 220 Ark. 880—Mitchell v. Ea¬ 
gle, 198 S.W.2d 70, 210 Ark. 887. 
Cal.—Constautelos v. Rice, 267 P.2d 
375, 123 C.A 2d 765. 

Colo.—Smith v. Woodall, 270 P.2d 
746, 129 Colo. 435. 
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§§ 1025-1026 APPEAL & ERROR 

to the appellate court. 3 - 10 Under some statutes and 
rules there are reciprocal duties imposed on the ap¬ 
pellant and the clerk of the trial court in the prepa¬ 
ration of the transcript, 3 15 but ordinarily, the duty 
of actually preparing the transcript rests on the 
clerk, 3 - 20 and the court will compel the clerk to 
furnish a transcript in case he refuses it. 4 Also, a 
stenographic reporter may be compelled to furnish 
his transcript; 5 and where respondent has in his 
possession papers offered in evidence, which are 
essential to the completion of the transcript, he can 
be compelled to produce them by proper application 
to the court. 6 A clerk disqualified by reason of 
interest may not prepare the transcript. 7 

To furnish copy of original. Appellant, relying 
on the sheriff’s records, in an action to quiet title 
based on foreclosure of mortgage by notice and sale, 
where the sheriff retained the originals, has the 
burden of supplying a copy thereof for the record 
on appeal. 8 

Filing with county clerk . Where it is the court 


reporter’s duty to file the transcript of evidence with 
the county clerk, this duty must be complied with. 9 

Duties of appellee. It is not incumbent on the 
appellee to supplement the necessary record to sus¬ 
tain the appellant’s contentions of error. 9 - 5 How¬ 
ever, it has been held that it is the appellee’s duty 
to know the contents of the transcript and to move 
to perfect the record, if incomplete and incorrect, 
before submission of the cause to the appellate 
court. 9 - 10 

§ 1026. - Effect of Change of Venue 

Where there has been a change of venue, the clerk of 
the court which renders the judgment or order appealed 
from should prepare the transcript. 

Where an order is made changing the venue of an 
action, the transcript or return must be made by 
the clerk of the court in which the judgment or 
order appealed from is entered. 10 However, the 
clerk of the initial court cannot make a return to 
an appeal from an order made by that court, where 


Ky.—Belk-Simpson Co. v. Hill, 288 S. 
W.2d 369. 

Md.—Tilghman v. Frazer, 81 A. 2d 627, 
198 Md. 250—Francies v. Debaugh, 
71 A.2d 455, 194 Md. 448. 

Or.—Harper v. Wilson, 200 P.2d 600, 
185 Or. 23. 

Tenn.—Bowers v. Springfield Fire & 
Marine Ins. Co., 108 S.W.2d 798, 21 
Tenn.App. 227. 

3.10 Cal.—Caminetti v. Edward 

Brown & Sons, 144 P.2d 570, 23 C.2d 
511. 

Baumann v. Harrison, 115 P.2d 
523, 46 C.A.2d 73—-Lanfried v. Bos- 
worth, 114 P.2d 406, 45 C.A.2d 408. 
Fla.—Lithgow Funeral Centers v. 

Loftin, 60 So.2d 745. 

Ind.—City of Bloomington v. Han¬ 
cock, 70 N.E.2d 631, 224 Ind. 609. 
Kan.—Beye v. Andres, 296 P.2d 1049, 
179 Kan. 502. 

Ohio.—Gilliland v. Justice, App., 70 N. 
E.2d 493. 

Tenn.—Bowers v. Springfield Fire & 
Marine Ins. Co., 108 S.W.2d 798, 21 
Tenn.App. 227. 

Tex.—Lewis v. Lewis, Civ.App., 125 

S.W.2d 375, error refused. 

Appellant must see to it that the 
whole record is before the reviewing 
court, and imperfections in the rec¬ 
ord resulting from his failure in such 
particular will be construed against 
him. 

Ga.—Saliba v. Saliba, 40 S.E.2d 732, 
201 Ga. 681. 

3.15 Ky.—Belk-Simpson Co. v. Hill, 
288 S.W.2d 369. 

3.20 Idaho.—Aker v. Silbaugh, 113 
P.2d 814, 62 Idaho 539. 


4. Ark—In re Barstow, 16 S.W. 574, 
54 Ark. 551. 

4 C.J. p 419 note 21. 

Appellant has right to use clerk’s 
transcript on file in his office. 

Cal.—Winkler v. Southern Cal. Per- 
manente Medical Group, 288 P.2d 
622, 136 C.A.2d 356. 

Bight of paupers to transcripts 
The clerk of the lower court may be 
compelled to furnish a transcript of 
the record to a poor person unable 
to pay therefor. 

Ky.—Smith v. Sisters of Good Shep¬ 
herd, 87 S.W. 1076, 27 Ky.L. 1170. 

Appeal from order of commission 

Where petitioners were entitled to 
appeal from an order of the corpo¬ 
ration commission, but a transcript 
of the record of the proceedings was 
denied, mandamus is the proper rem¬ 
edy to compel the furnishing of the 
transcript by the chairman of the 
commission. 

Va.—Jones v. Rhea, 107 S.E. 814, 130 
Va. 345. 

5. Cal.—Gjurich v. Fieg, 116 P. 745, 
160 C. 331. 

Appellant has right to use report¬ 
er’s transcript on file in clerk’s of¬ 
fice. 

Cal.—Winkler v. Southern Cal. Per- 
manente Medical Group, 288 P.2d 
622, 136 C.A.2d 356. 

Bight of pauper 

(1) Reporter may be compelled to 
furnish a transcript of his notes of 
the testimony heard on the trial to a 
poor person unable to pay therefor. 
Ky.—Smith v. Sisters of Good Shep¬ 
herd, 87 S.W. 1076, 26 Ky.L. 1170. 
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(2) So, a duly appointed special 
court reporter does not cease to be 
officer of court when his pay ceases, 
but he must thereafter prepare a 
statement of facts for plaintiff un¬ 
der an affidavit of inability to pay 
costs, if such statement is requested, 
and if court reporter refuses he may 
be compelled to do so. 

Tex.—Wright v. Peurifoy, Civ.App., 
260 S.W.2d 234. 

6. Mo.—Clover v. Morrissey, 1 Mo. 
App. 603. 

7. Tex.—Womack v. Stokes, 29 S.W. 
1113, 9 Tex.Civ.App. 592. 

8. Wash.—Gould & Co. v. Mt. Baker 
Savings & Loan Ass’n, 53 P.2d 841, 
185 Wash. 253. 

9. Or.—Little Applegate Improve¬ 
ment Dist. Co. v. Munsell, 291 P. 
369, 134 Or. 132. 

Statutory duty 

A court reporter’s statutory duty 
is to file a transcript with the coun¬ 
ty clerk. 

Or.—Little Applegate Improvement 
Dist. Co. v. Munsell, supra. 

9.5 Kan.—Beye v. Andres, 296 P.2d 
1049, 179 Kan. 502. 

9.10 Tex.—Davis v. Peurifoy, Civ. 
App., 91 S.W.2d 1175. 

Appellants and appellees are charg¬ 
ed with responsibility of seeing that 
a case is properly prepared for sub¬ 
mission, subject to power of appel¬ 
late court to ascertain matters of its 
own jurisdiction. 

Tex.—Fitzgerald v. Lane, 126 S.W.2d 
64, reversed on other grounds 155 
S.W.2d 602, 137 Tex. 514. 

10. Wis.—Haas v. Weinhagen, 30 
Wis. 326. 

4 C.J. p 419 note 26. 
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the appeal is not taken until after he has transmitted 
the record to the clerk of the court to which the 
action was transferred, there being no law authoriz¬ 
ing the record to be sent back to the clerk of the 
initial court to enable him to make a return. 11 

§ 1027. New Transcript in Lieu of Defective 
One 

If the transcript furnished is defective, a new correct 
transcript may be required. 

Where the clerk of the trial court negligently 
prepares and returns a defective transcript of the 
record, a new one may be required, 12 unless the 
transcript was made in its defective form by, or 
under the supervision of, appellant. 13 Where a 


APPEAL & ERROR §§ 1026-1028 

typewritten transcript is blurred and indistinct, ap¬ 
pellant may be required to file another copy. 14 

§ 1028. Proceedings for Preparation 

a. In general 

b. Praecipe 

a. In General 

Ordinarily, timely notice must be given the clerk to 
prepare the transcript, and an order of court for him to 
do so is not necessary, although where authority therefor 
exists, the court may order a transcript and supervise 
and control its preparation. 

Under many statutes and rules of court, if a 
party desires a transcript he must give notice to the 
clerk 15 or official stenographer 16 to prepare one 


11. Wis.—Hyde v. Gleichman, 41 
Wis. 516—Haas v. Weinhagen, 30 
Wis. 326. 

12. Tex.—Wright v. Bonta, 19 Tex. 
385. 

13. La.—Edson v. McGraw, 37 La. 
Ann. 294. 

14. Ark.—Singer Mfg. Co. v. Rogers, 
67 S.W. 75, 68 S.W. 153, 70 Ark. 
385. 

15. Cal.—Benson v. Gardner, 95 P.2d 
136, 14 C.2d 526. 

Kalmus v. Kalmus, 230 P.2d 57, 

103 C.A2d 405, certiorari denied 72 
S.Ct. 292, 342 U.S. 903, 96 L.Ed. 676 
—Culver v. Culver, 150 P.2d 295, 65 
C.A.2d 149—Levin v. Levin, 148 P. 
2d 714, 64 C.A.2d 298—Mahaffey v. 
Mahaffey, 125 P.2d 863, 52 C.A.2d 
835—Vallera v. Vallera, 124 P.2d 
863, 51 C.A.2d 776—Mattern v. Pep¬ 
si Cola Bottling Co. of California, 

104 P.2d 707, 39 C.A.2d 677—Porter 
v. Seaside Memorial Hospital of 
Long Beach, 104 P.2d 707, 39 C.A. 
2d 678—Norms v. Associated Ac¬ 
ceptance Corp., 104 P.2d 659, 39 C. 
A2d 674—Bognuda v. Pearson, 234 
P. 857, 71 C.A 105. 

Mass.—Peterson v. Frye, 71 N.E.2d 
241, 320 Mass. 727—Moskow v. 

Murphy, 37 N.E.2d 486, 310 Mass. 
249—Bass River Sav. Bank v. Nick¬ 
erson, 19 N.E.2d 56, 302 Mass. 235— 
Cherry v. Auger, 15 N.E.2d 203, 300 
Mass. 367. 

Where "both parties appeal each 
must give order for preparation of 
papers. 

Mass.—State Realty Co. of Boston v. 
MacNeil Bros. Co., 135 N.E.2d 291. 
Requirement must he strictly com. 
plied with, but compliance in sub¬ 
stance rather than in technical phrase 
is required. 

Mass.—Bass River Sav. Bank v. Nick¬ 
erson, 19 N.E.2d 56, 302 Mass. 235. 

Sufficiency 

(1) The notice must positively di¬ 
rect the preparation of necessary pa¬ 
pers. 


Mass.—Cherry v. Auger, 15 N.E.2d 
203, 300 Mass. 367. 

(2) The order may be in the form 
of a letter requesting the clerk to 
prepare a transcript. 

Mass.—Sherrer v. Sherrer, 69 N.E.2d 
801, 320 Mass. 351, reversed on oth¬ 
er grounds 68 S.Ct 1087, 334 U.S. 
343, 92 L.Ed. 1429, 1 A.L.R.2d 1355 
and 68 S.Ct. 1097, 334 U.S. 343, 92 
L.Ed. 1429, 1 A.L.R.2d 1355. 

(3) So, a letter, accompanied by 
check, stating that check was in¬ 
closed for preparation in accordance 
with estimate of cost of appeal, has 
been held to constitute an order. 
Mass.—Bass River Sav. Bank v. Nick¬ 
erson, 19 N.E.2d 56, 302 Mass. 235. 

(4) It has also been held that the 
giving of an appeal bond is a suffi¬ 
cient application to the clerk to pre¬ 
pare a transcript. 

Tex.—Pryor v. Krause, Civ.App., 150 
S.W. 972. 

(5) However, a letter from appel¬ 
lant’s counsel to clerk requesting 
an estimate of cost of preparation 
does not constitute an “order” for 
preparation. 

Mass.—Bass River Sav. Bank v. Nick¬ 
erson, supra—Cherry v. Auger, 15 
N.E.2d 203, 300 Mass. 367. 

Iu probate proceedings 
Under some statutes a person de¬ 
siring to appeal from an order in 
probate proceedings may do so by no¬ 
tice to the clerk to prepare a tran¬ 
script containing the records appro¬ 
priate to his particular appeal. 

Cal.—Going v. Guy, 135 P. 1128, 166 
C. 279. 

Notice as jurisdictional or not 

(1) Under some statutes or rules 
failure to give notice calling for 
preparation of a transcript is not 
considered jurisdictional. 

Cal.—Charles v. Crescent City, 83 P. 
2d 34, 12 C.2d 241. 

Yee Kee Chong v. Pacific Freight 
Lines, 164 P.2d 43, 72 C.A.2d 219— 
Rattray v. Scudder, 153 P.2d 433, 67 
C.A. 2d 123. 


(2) However, under other statutes 
or rules the requirement that notice 
be given the clerk to prepare a tran¬ 
script is jurisdictional. 

Cal.—Crocker v. Crocker, 245 P. 438, 
76 C.A 606—Valme v. Valme, 193 
P. 69, 48 C.A. 418. 

Miss.—American Creosote Works v. 
Rose Bros., 51 So.2d 220, 211 Miss. 
173. 

(3) Failure to give the required or¬ 
der is fatal to appeal and requires 
dismissal. 

Mass.—Bass River Sav. Bank v. Nick¬ 
erson, 19 N.E.2d 56, 302 Mass. 235. 

(4) However, it has been held that 
omission to give notice is cured 
where a transcript was in fact pre¬ 
pared, certified, and transmitted. 

Cal.—Heefner v. Citizens’ Trust & 

Savings Bank, 278 P. 872, 99 C.A 
794—Wiberg v. Barnum, 278 P. 871, 
99 C.A. 323. 

Judgment roll and notice of appeal 
may be considered by the reviewing 
court as a record on appeal under 
some statutes, if the transcript was 
filed in time, and no notice to the 
clerk to prepare the transcript is re¬ 
quired to bring them before the court. 
Cal.—Churchill v. Title Insurance & 
Trust Co., 64 P.2d 1092, 8 C.2d 238 
—Miller v. Price, 265 P. 931, 203 C. 
772. 

Scully v. Rosanoff, 104 P.2d 706, 
40 C.A.2d 249—Golden Arrow Mines 
v. Hickman, 88 P.2d 160, 31 C.A 2d 
419. 

16. Mich.—Trask v. Norell, 244 N.W. 
215, 260 Mich. 21. 

Miss.—American Creosote Works v. 
Rose Bros., 51 So.2d 220, 211 Miss. 
173—Redmond v. Hilliard, 200 So. 
130, 190 Miss. 839—Mayflower Mills 
v. Breeland, 149 So. 787, 168 Miss. 
267. 

4 C.J. p 420 note 42. 

Duty of reporter is determined by 
the giving of notice to him to tran¬ 
scribe his notes of evidence and not 
filing of copy thereof with clerk of 
trial court. 
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within the proper time. 17 The order on the clerk | for a transcript, in some jurisdictions, must be in 


Miss.—American Creosote "Works v. 
Rose Bros., 51 So.2d 220, 211 Miss. 
173—Redmond v. Hilliard, 200 So. 
130, 190 Miss. S39. 

17. Cal.—Benson v. Gardner, 95 P. 
2d 136, 14 C.2d 526—In re Copsey's 
Guardianship, 60 P.2d 121, 7 C.2d 
199—Lake v. Harris, 243 P. 417, 198 
C. 85—Spear v. Monroe, 186 P. 149, 
181 C. 728—Brown v. Superior 
Court, Los Angeles County, 165 P. 
429, 175 C. 141—Des Granges v. 
Des Granges, 165 P. 13, 175 C. 67. 

Kaufman v. Brown, 235 P.2d 632, 
106 C.A.2d 686—Brock v. Southern 
Pac. Co., 169 P.2d 402, 74 C.A.2d 806 
—Russi v. Bank of America N. T. & 
S. A., 158 P.2d 252, 69 C A.2d 100— 
Kinkle v. Fruit Growers Supply Co., 
128 P.2d 420, 53 C.A.2d 706—Mahaf- 
fey v. Mahaffey, 125 P.2d 863, 52 C. 
A.2d 835—MacConnell v. Wilbur, 
116 P.2d 791, 46 C.A.2d 872—Porter 
v. Seaside Memorial Hospital of 
Long Beach, 104 P.2d 707, 39 C.A. 
2d 678—Mattem v. Pepsi Cola Bot¬ 
tling Co. of California, 104 P.2d 707, 
39 C.A.2d 677—Scully v. Rosanoff, 
104 P.2d 706, 40 C.A.2d 249—Nor- 
ins v. Associated Acceptance Corp., 
104 P.2d 659, 39 C.A.2d 674—Peters 
v. Fullen, 94 P.2d 1019, 35 C.A.2d 
115—Beckley v. Vezu, 64 P.2d 982, 
19 C.A.2d 124—Miller v. Paradise 
Co., C.A., 50 P.2d 842—Fuchs v. 
Southern Pac. Co., C.A., 42 P.2d 704 
—Sutliff v. Dempsey, C.A., 42 P.2d 
677—Shiflet v. Burks, C.A., 42 P.2d 
675—Morgan v. Neff, 31 P.2d 1103, 
140 C.A, 757—Franceschini v. So¬ 
lis, 23 P.2d 50, 132 Cal.App. 601- 
Wood v. Peterson Farms Co., 21 P. 
2d 468, 131 C.A. 312—Davis v. Ali- 
oto, 10 P.2d 467, 122 C.A. 740- 
Western Concrete Pipe Co. v. Grab- 
ovich, 5 P.2d 71, 118 C.A. 367— 
Grady v. Hollywood Paving Co., 299 
P. 556, 114 C.A. 117—Robbins v. 
Funge, 285 P. 856, 104 C.A. 196- 
Lewis v. Fowler, 252 P. 786, 80 C. 
A. 717—Jones v. Superior Court of 
San Diego County, 248 P. 292, 78 C. 
A. 163—Bognuda v. Pearson, 234 P. 
857, 71 C.A. 105—Brown v. Monroe, 
214 P. 523, 61 C.A. 282. 

Fla.—Fouts v. Fouts, $1 So.2d 322— 
In re Lofton’s Estate, 12 So. 2d 587, 
152 Fla. 626—Baker v. Baker, 187 
So. 273, 136 Fla. 594. 

La.—Nessans v. Colonies, 68 So. 122, 
136 La. 1051. 

Mass.—State Realty Co. of Boston v. 
MacNeil Bros. Co., 135 N.E.2d 291 
—Turgeon v. Turgeon, 113 N.E.2d 
821, 330 Mass. 402—Sherrer v. Sher- 
rer, 69 N.E.2d 801, 320 Mass. 351, 
reversed on other grounds 68 S.Ct. 
1087, 334 TJ.S. 343, 92 L.Ed. 1429, 1 
A.L.R.2d 1355 and 68 S.Ct. 1097, 334 
TJ.S. 343, 92 L.Ed. 1429, 1 A.L.R.2d 
1355—Nesson v. Missel, 53 N.E.2d 
221, 314 Mass. 764—Moskow v. Mur¬ 


phy, 37 N.E.2d 4S6, 310 Mass. 249— 
St. George v. Smith, 35 N.E.2d 481, 
309 Mass. 552—Home Owners’ 
Loan Corp. v. Sweeney, 33 N.E.2d 
575, 309 Mass. 26—Bass River Sav. 
Bank v. Nickerson, 19 N.E.2d 56, 
302 Mass. 235—Cherry v. Auger, 15 
N.E.2d 203, 300 Mass. 367—Flood 
v. Grinnell, 189 N.E. 833, 256 Mass. 
214—Dondis v. Lash, 178 N.E. 624, 
277 Mass. 477—In re Martell’s Es¬ 
tate, 177 N.E. 102, 276 Mass. 174— 
McCarty v. Boyden, 175 N.E. 292, 
275 Mass. 91—Niosi v. Leveroni, 
174 N.E. 228, 274 Mass. 115—Tait 
v. Downey, 166 N.E. 857, 267 Mass. 
422. 

Miss.—American Creosote Works v. 
Rose Bros., 51 So.2d 220, 211 Miss. 
173—Shaw v. Bula Cannon Shops, 
38 So.2d 916, 205 Miss. 458—Red¬ 
mond v. Hilliard, 200 So. 130, 190 
Miss. 839—Garraway v. State ex 
ret, Dale, 184 So. 628, 184 Miss. 466. 
Utah.—Holton v. Holton, 243 P.2d 
438, 121 Utah 451. 

Va.—Avery v. County School Bd. of 
Brunswick County, 64 S.E.2d 767, 
192 Va- 329. 

Amendment of notice to cleric 

Amendment of a notice to the clerk 
to prepare papers on appeal may be 
allowed by the trial court in its dis¬ 
cretion to afford relief from mis¬ 
takes of law, as well as fact, on prop¬ 
er showing; but affidavits support¬ 
ing a motion to amend a notice to 
the clerk to include a copy of the re¬ 
porter’s notes of evidence in the pa¬ 
pers on appeal should show clearly 
the questions desired to be presented 
for review and the necessity of such 
copy properly to present them, be¬ 
fore it can be said that the trial 
court abused its discretion in denying 
leave to amend. 

Cal.—Kammerer v. Marino, 226 P. 

980, 66 C.A. 720. 

Defective request 

A reporter’s transcript, properly 
certified and filed, is available on ap¬ 
peal although the request for the 
I record was defective, since defects 
[ in a request for a transcript are not 
| jurisdictional to the appeal. 

Cal.—Lynch v. Coe, 264 P. 747, 203 C. 

I 422—Tasker v. Warmer, 261 P. 474, 

I 202 C. 445. 

Notice prior to disposition of motion 
for new trial 

(1) It has been held that notice 
given prior to the court's passing on, 
and disposing of, a motion for new 
trial and conditioned on the overrul¬ 
ing of the motion, is insufficient, and 
constitutes no notice. 

Miss.—Mayflower Mills v. Breeland, 
149 So. 787, 168 Miss. 207. 

(2) However, it has also been held 
that effective notice may be given 
before notice of denial of a motion 
for a new trial. 


Cal.—Dr. Miles California Co. v. 
Bronstone, 118 P.2d 889, 47 C.A.2d 
721. 

Timely notice not jurisdictional 

(1) Under some statutes the giving 
of notice for preparation of a tran¬ 
script within the period prescribed 
by statute is not jurisdictional. 

Cal.—Peebler v. Olds, 160 P.2d 545, 
26 C.2d 656—Charles v. Crescent 
City, 83 P.2d 34, 12 C.2d 241—Title 
Guarantee & Trust Co. v. Lester, 
14 P.2d 297, 216 C. 372—Fisher v. 
Oliver, 164 P. 800, 174 C. 781. 

Tee Kee Chong v. Pacific Freight 
Lines, 164 P.2d 43, 72 C.A.2d 219— 
Atowich v. Zimmer, 18 P.2d 370, 129 
C.A. 193—Weaver v. Shell Oil Co. of 
California, 12 P.2d 167, 124 C.A. 
233—Edgar v. Citraro, 283 P. 124, 
102 C.A. 795—Edgar v. Citraro, 283 
P. 123, 102 C.A. 545. 

(2) Where appellee was not preju¬ 
diced, motion to dismiss appeal for 
failure of appellant to promptly des¬ 
ignate the portion of the record, pro¬ 
ceedings, and evidence to be contain¬ 
ed in record on appeal as required by 
rule of court would be denied. 

Md.—Ferris v. Polansky, 59 A.2d 749, 
191 Md. 79. 

Relief against default 

(1) Under some statutes and rules 
a party may, for sufficient cause 
shown, be relieved of his default in 
failing to give timely notice. 

Cal.—Peebler v. Olds, 160 P.2d 545, 

26 C.2d 656—Placke v. Pinnell, 70 
P.2d 618, 9 C.2d 260. 

Jarkieh v. Badagliacco, 156 P.2d 
969, 68 C.A. 2d 426—Rattray v. 

Scudder, 153 P.2d 433, 67 C.A.2d 123 
—Shutz v. Western Wholesale Liq¬ 
uor Distributors, 76 P.2d 135, 24 C. 
A.2d 659—Callaway v. Wolcott, 266 
P. 574, 90 C.A. 753. 

N.J.—Jenkins v. Devine Foods, 70 A. 
2d 736, 3 N.J. 450, 22 A.L.R.2d 
593. 

(2) Whether a party should be re¬ 
lieved from default in failing to file 
a timely request for a transcript 
rests largely in the discretion of the 
trial court and its action will not be 
disturbed unless it constitutes a clear 
abuse of discretion. 

Cal.—Placke v. Pinnell, 70 P.2d 618, 
9 C.2d 260—Paolini v. Sulprizio, 
258 P. 380, 201 C. 683—Anstead v. 
Pacific Gas & Electric Co., 256 P. 
209, 201 C. 198—In re Barney, 214 
P. 853, 191 C. 18. 

In re Cochems’ Estate, 242 P.2d 
56, 110 C.A.2d 27—Brock v. South¬ 
ern Pac. Co., 169 P.2d 402, 74 C.A. 
2d 806—Hohnemann v. Pacific Gas 
& Electric Co., 88 P.2d 748, 31 C.A. 
2d 692—Shutz v. Western Whole¬ 
sale Liquor Distributors, 76 P.2d 
135, 24 C.A.2d 659—Wood v. Peter¬ 
son Farms Co., 21 P.2d 468, 131 C. 

I A. 312—Atowich v. Zimmer, 18 P. 
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2d 370, 129 C.A. 193—Hannon v. 
Goucher, 298 P. 528, 113 C.A. 539. 

(3) In determining whether appel¬ 
lant should be relieved from default 
court must consider the length of the 
default, circumstances surrounding 
it, the relative injury that will flow 
to either party by granting or deny¬ 
ing the relief, the nature of the de¬ 
fault and other factors, and each case 
must turn on its own facts. 

Cal.—Jarkieh v. Badagliacco, 156 P. 
2d 969, 68 C.A.2d 426. 

(4) Regardless of whether parties 
may extend time for giving notice 
calling for preparation of record by 
stipulation or agree to waive an ex¬ 
isting default in that regard, the 
fact that they have done so may be 
considered in passing on rights of 
parties, especially where there has 
been an immediate repudiation of 
agreement or waiver by party who is 
seeking final action in his favor, be¬ 
cause of a technical defect in the 
proceeding. 

Cal.—Rattray v. Scudder, 153 P.2d 
433, 67 C.A2d 123. 

(5) The trial judge’s certification 
of a transcript is, in effect, the equiv¬ 
alent of relieving appellant from de¬ 
fault in failure to timely request the 
transcript. 

Cal.—Shutz v. Western Wholesale 
Liquor Distributors, 76 P.2d 135, 
24 C.A2d 659—Weaver v. Shell Oil 
Co. of California, 12 P.2d 167, 124 
C.A 238. 

(6) Accordingly, where the tran¬ 
script of the record below was certi¬ 
fied by the trial court, and the pro¬ 
ceeding subsequent to preparation of 
transcript was also certified, an ob¬ 
jection that notice to clerk to pre¬ 
pare transcript was not filed in time 
is without merit. 

Cal.—Vicino v. Amador, 236 P. 369, 71 
C.A. 604. 

(7) Where a transcript or testi¬ 
mony taken on the trial was not re¬ 
quested in time, but a transcript of 
testimony on motion to set aside 
judgment was, an appeal from an or¬ 
der denying motion to vacate could 
be considered. 

Cal.—Hume v. Lindholm, 258 P. 1003, 
85 C.A. 80. 

(8) The six months within which 
the trial court retains jurisdiction to 
relieve default in requesting tran¬ 
script does not commence until some 
action based on default is taken. 

Cal.—Weaver v. Shell Oil Co. of Cali¬ 
fornia, supra. 

(9) No relief will be granted where 
there is no sufficient showing that in¬ 
justice would result and that failure 
to act seasonably occurred because of 
excusable neglect or other cause 
which would require court in inter¬ 
ests of justice to relieve appellant 
from failure to comply. 

Utah.—Holton v. Holton, 243 P.2d 
438, 121 Utah 451. 


Timely notice jurisdictional 

(1) Under other statutes the giv¬ 
ing of timely notice is jurisdictional. 
Miss.—Gandy v. Kirkland, 80 So.2d 

767—Ashe v. Ballard, 78 So.2d 476, 
223 Miss. 397—McGee v. State, 35 
So.2d 628, 203 Miss. 609. 

(2) Where timely notice is not giv¬ 
en the transcript may not be consid¬ 
ered and must be stricken. 

Miss.—Gandy v. Kirkland, supra— 
Ashe v. Ballard, supra—American 
Creosote Works v. Rose Bros., 51 
So.2d 220, 211 Miss. 173—Shaw v. 
Bula Cannon Shops, 38 So.2d 916, 
205 Miss. 458—Redmond v. Hil¬ 
liard, 200 So. 130, 190 Miss. 839. 

(3) Where there was no express 
waiver of rule as to filing directions 
to clerk for making up transcript 
and no express general appearance 
of appellee, so as to give jurisdic¬ 
tion of appellee to appellate court, 
appellee did not waive right to move 
for dismissal of appeal on ground 
that directions to clerk were not 
timely filed. 

Fla.—Baker v. Baker, 187 So. 273, 136 
Fla, 594. 

Time within which 1 notice must be 
given 

(1) The time within which notice 
requesting preparation of transcript 
must be given or filed depends on the 
terms of the applicable statute or 
rule reasonably construed. 

Cal.—Beckley v. Vezu, 64 P.2d 982, 19 
C.A. 2d 124. 

Mass.—Moskow v. Murphy, 37 N.E.2d 
486, 310 Mass. 249—Home Owners’ 
Loan Corp. v. Sweeney, 33 N.E.2d 
575, 309 Mass. 26—Bass River Sav. 
Bank v. Nickerson, 19 N.E.2d 56, 
302 Mass. 235. 

(2) Under some statutes the party 
appealing must file with the clerk of 
the trial court a request for a tran¬ 
script within ten days after notice of 
entry of judgment. 

Cal.—Benson v. Gardner, 95 F.2d 136, 
14 C.2d 526. 

Hume v. Lindholm, 258 P. 1003, 
85 C.A. 80. 

(3) Under other statutes notice 
must be given within ten days after 
adjournment of term of court at 
which decree appealed from was ren¬ 
dered, and such limitation is not un¬ 
constitutional as violating fundamen¬ 
tal rights of appellants by not afford¬ 
ing them reasonable time in which to 
determine whether to appeal. 

Miss.—Ivy v. Robertson, 70 So.2d 862, 
220 Miss. 364. 

(4) Knowledge of entry of judg¬ 
ment, although no written notice has 
been served, starts the running of 
the time for filing notice with the 
clerk that the party intends to ap¬ 
peal and demand for a transcript. 
Cal.—Brown v. Superior Court, Los 

Angeles County, 165 P. 429, 175 C. 
141. 
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McDowell v. Title Guarantee & 
Trust Co., 192 P. 103, 48 C.A. 400. 

(5) The mere presence of counsel 
for appellant in court on a hearing 
at which a motion for new trial was 
denied cannot be presumed to have 
been actual notice at that time of 
the order denying the new trial, so as 
to require the filing of a notice, re¬ 
questing a transcript within ten days 
thereof. 

Cal.—Schaefer v. Dinwiddie, 186 P. 
617, 44 C.A 405. 

(6) It has been held that the mere 
filing of notice of appeal does not 
constitute waiver of written notice of 
entry of judgment. 

Cal.—Benson v. Gardner, 95 P.2d 136, 
14 C.2d 526. 

(7) However, it has also been held 
that filing notice of appeal consti¬ 
tutes a waiver of notice of entry of 
judgment with respect to filing of no¬ 
tice requesting transcript. 

Cal.—Hughes v. De Mund, 233 P. 94, 
195 C. 242. 

Riggs v. Guedemann, 270 P. 1001, 
94 C.A 217. 

(8) Further, it has been held that 
the filing of a notice of appeal by de¬ 
fendant from a judgment conclusive¬ 
ly establishes actual knowledge of its 
rendition. 

Cal.—Jones v. Superior Court of San 
Diego County, 248 P. 292, 78 OA 
163. 

(9) The filing of a motion for a 
new trial suspends the running of 
limitation as to the giving of notice 
until the motion is overruled. 

Miss.—Edwards v. Peresich, 74 So.2d 
844, 221 Miss. 788. 

(10) A request for a transcript 
filed within ten days after denial of 
motion for new trial has been held 
timely. 

Cal.—Randell v. Randell, 50 P.2d 806, 
4 C.2d 575. 

Golden Arrow Mines v. Hickman, 
88 P.2d 160, 31 C.A.2d 419. 

(11) The period allowed to request 
a transcript begins to run from the 
written notice of the termination of 
new trial proceedings, unless written 
notice is waived. 

Cal.—Sterling Corporation v. Supe¬ 
rior Court of California in and for 
Los Angeles County, 278 P. 859, 207 
C. 370—Bell v. Brigance, 229 P. 27, 
194 C. 445—Hadacheck v. Superior 
Court of Los Angeles County, 223 
P. 71, 193 C. 183. 

(12) Where no notice of denial of 
new trial by operation of law was 
served, a contention that the tran¬ 
script could not be considered be¬ 
cause the notice for preparation 
thereof was not filed within ten days 
was without merit. 

Cal.—Dreyer v. Cole, 292 P. 123, 210 
C. 339—Griffin v. Kent, 274 P. 56, 
206 C. 263—Anstead v. Pacific Gas 
& Electric Co., 256 P. 209, 201 C. 
198. 
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writing, 18 while in other jurisdictions it may be 
given either orally or in writing. 19 Under some 
statutes the notice should contain a statement that 
the party seeking the transcript intends to appeal, 20 
although the absence of this statement cannot affect 
the regularity of the transcript since the require¬ 
ment is considered to be merely directory and not 
mandatory. 21 

Where authority therefor exists, the trial court 
may order a transcript 21 * 5 and supervise and control 
its preparation. 21 * 10 Ordinarily an order of court 
is unnecessary to authorize the clerk or the reporter 
to prepare a transcript, 22 although a direction of 
the court in a doubtful case, where the clerk is re¬ 
quested by one party to insert in the transcript what 
he is requested to leave out by the other, would 
seem to be proper. 23 Where the statute so provides, 
an appellant desiring a transcript must procure 


within the proper time an order directing the re¬ 
porter or the clerk to prepare the same. 24 If re¬ 
quired by statute or rule of court, notice must be 
given to opposing counsel of intention to require a 
transcript, 25 and appellee must be seasonably served 
with notice of the portions of the records, proceed¬ 
ings, and evidence to be contained in the record on 
appeal. 25 * 5 Under some statutes or rules appellee, 
as well as appellant, may bring up any part of the 
transcript essential to the consideration of the mat¬ 
ter to be reviewed. 25 * 10 After appellant has given 
notice of the portion of the record he desires sent 
up, it is the duty of the counsel for appellee to di¬ 
rect the insertion of such portion of the record as 
may be material to his client. 26 

Termination of proceedings . Under some statutes 
and rules proceedings for the preparation of a 
transcript may be terminated by the trial court, 26 - 5 


Baum v. Vanatta, CA., 37 P.2d 
863—Preo v. Roed, 27S P. 928, 99 C. 
A. 372. 

18- Mass.—State Realty Co. of Bos¬ 
ton v. MacNeil Bros. Co., 135 N.E.2d 
291—Sherrer v. Sherrer, 69 N.E.2d 
801, 320 Mass. 351, reversed on oth¬ 
er grounds 68 S.Ct. 1087, 334 U.S. 
343, 92 LEd. 1429, 1 A.L.R.2d 1355 
and 68 S.Ct. 1097, 334 U.S. 343, 92 
L.EcL 1429, 1 A.L.R.2d 1355—Mos- 
kow v. Murphy, 37 N.E.2d 486, 310 
Mass. 249—Home Owners’ Loan 
Corp. v. Sweeney, 33 N.E.2d 575, 309 
Mass. 26—Bass River Sav. Bank v. 
Nickerson, 19 N.E.2d 56, 302 Mass. 
235—Cherry v. Auger, 15 N.E.2d 
203, 300 Mass. 367—In re Kartell’s 
Estate, 177 N.E. 102, 276 Mass. 174 
—Niosi v. Leveroni, 174 N.E. 228, 
274 Mass. 115. 

Miss.—American Creosote Works, Inc. 
v. Rose Bros., Inc., 51 So.2d 220, 211 
Miss. 173. 

19- Ind.—Price v. Huddleston, 79 N. 
E. 496, 167 Ind. 536. 

Perrette v. New Albany, etc., 
Plank Road Co., 108 N.E. 128, 58 
Ind.App. 256. 

20. Cal.—Fiske v. Gosbey, 143 P. 
611,168 C. 334. 

Dyer Law, etc., Co. v. Salisbury, 
119 P. 947, 17 C.A. 393. 

4 C.J. p 420 note 36. 

21. Cal.—Phillips v. Byers, 209 P. 
557, 189 C. 665. 

21.5 Cal.—Williams v. Davis, 167 P. 
2d 189, 27 C.2d 746. 

Mass.—Murphy v. Donovan, 3 N.E.2d 
734, 295 Mass. 311. 

21.10 Cal?—Eisenberg v. Superior 
Court of Cal., In and For Los An¬ 
geles County, 297 P.2d 803, 142 C.A. 
2d 12—Eastside Christian Church 
of Long Beach v. Long Beach Fed¬ 
eral Sav. & Loan Ass’n, 297 P.2d 
443, 141 C.A.2d 618—Dr. Miles Cali¬ 


fornia Co. v. Bronstone, 118 P.2d 
889, 47 C.A.2d 721. 

Fla.—In re Warner’s Estate, 22 So.2d 
461, 159 Fla. 675. 

22. Cal.—Newberry v. Evans, 260 P. 
310, 86 C.A. 106. 

4 C.J. p 420 note 33. 

23. Fla.—Hartsfield v. Palbicke, loo 
So. 665, 155 Fla. 209. 

N.Y.—Riccardi v. Rogosin, 225 N.Y. 

S. 657, 131 Misc. 46. 

S.C.—Glenn v. Southern By. Co., 142 
S.E. 801, 145 S.C. 41. 

4 C.J. p 420 note 34. 

24. Ark.—Avera v. Reynolds, 160 S. 
W.2d 48, 203 Ark. 1060. 

Idaho.—Miller v. Gooding Highway 
Dist., 20 P.2d 446, 52 Idaho 779— 
Evans v. Humphrey, 1 P.2d 626, 51 
Idaho 63—Tomita v. Johnson, 290 
P. 395, 49 Idaho 643. 

4 C.J. p 420 note 35. 

Judge’s failure to order cured by cer¬ 
tification 

W T here appellant duly filed notice 
of intention and request for tran¬ 
script as required by Code Civ.Proc. 
§ 953a, and the transcript was pre¬ 
pared and duly certified by the judge, 
the judge’s failure to order its prepa¬ 
ration as required by § 953a was 
cured by the certification. 

Cal.—White v. Hendley, 169 P. 710, 35 
C.A. 267. 

25. Not incorporated in record 
Filing of notice of intention to ap¬ 
ply for a transcript duly served on 
appellee's counsel, although not in¬ 
corporated, as is usual, in the record, 
satisfied the statute requiring notice. 
Ya.—Brame v. Guarantee Finance Co., 

124 S.E. 477, 139 Va. 394. 

25.5 Ariz.—Sweeney v. Winslow 

Gas Co., 165 P.2d 316, 64 Ariz. 51. 
Md.—Tiemann v. Welsh, 59 A.2d 628, 
191 Md. 1. 


Validity of appeal not affected 

Appellant's failure to file a desig¬ 
nation of the record or a transcript 
of the reporter’s notes of the evi¬ 
dence, within time prescribed does 
not affect validity of the appeal. 

Ariz.—Sweeney v. Winslow Gas Co., 
165 P.2d 316, 64 Ariz. 51. 

Dismissal of appeal 

(1) Delay in the service of the no¬ 
tice referred to in the text may, un¬ 
der some circumstances, result in 
dismissal of the appeal. 

Ariz.—Sweeney v. Winslow Gas Co., 
supra. 

(2) However, such delay has been 
held not to warrant dismissal of the 
appeal where the appellee is not dam¬ 
aged thereby. 

Md.—Tiemann v. Welsh, 59 A.2d 628, 
191 Md. 1. 

25.10 Cal.—McMahon v. Superior 
Court, 175 P.2d 817, 29 C.2d 515. 

Fla.—In re Warner's Estate, 32 So.2d 
461, 159 Fla. 675. 

26. La.—Twomey v. Papalia, 77 So. 
479, 142 La. 621. 

Tenn.—State v. Colored Tennessee 
Industrial School, 231 S.W. 544, 144 
Tenn. 182. 

26.5 Cal.—Williams v. Davis, 167 P. 
2d 189, 27 C.2d 746—Caminetti v. 
Edward Brown & Sons, 144 P.2d 
570, 23 C.2d 511. 

Williams v. Davis, 158 P.2d 748, 
69 C.A.2d 141—Cooke v. Cooke, 140 
P.2d 989, 60 C.A.2d 451—Cooke v. 
City of Laguna Beach, 131 P.2d 
856, 55 C.A.2d 944—Dr. Miles Cali¬ 
fornia Co. v. Bronstone, 118 P.2d 
889, 47 C.A.2d 721—Walker v. Etch- 
everry, 101 P.2d 709, 38 C.A.2d 611 
—Hohnemann v. Pacific Gas & Elec¬ 
tric Co., 88 P.2d 748, 31 C.A.2d 692 
—Shutz v. Western Wholesale Liq¬ 
uor Distributors, 76 P.2d 135, 24 C. 
A.2d 659—Clemmens v. Clemmens, 
57 P.2d 529, 13 C.A.2d 651. 
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but under others this power is denied the trial peal. A personal arrangement with the clerk may 
court 26,10 and is vested solely in the court in be sufficient as an undertaking. 29 
which the appeal is pending. 26 - 15 

Withdrawal . After appellant has given directions ^ >rse °^ pe 

for a partial transcript, he may withdraw them and I A party deslrin 9 a transcript of part of the record is 
. - , . . I sometimes required to make out a written praecipe for the 

order a complete copy of the proceedings below.-' des.red portion and to file it seasonably. 

Costs . Under some statutes and rules, payment of The party desiring a transcript of the record, or 
the cost of the transcript, 27,5 or an undertaking to of any part thereof, is sometimes required to make 
pay the costs, 28 is essential to perfection of the ap- out a written praecipe directed to the clerk. 30 It 


Discretion of conrt 

The matter of granting or denying 
an application for an order terminat¬ 
ing proceedings for preparation of 
record on appeal is largely within 
discretion of trial court, exercise of 
which will not be disturbed on ap¬ 
peal without rather clear showing of 
abuse of discretion. 

Cal.—Jarkieh v. Badagliacco, 154 P. 
2d 27, reheard 156 P.2d 969, 68 C.A. 
2d 426—Cooke v. Cooke, 140 P.2d 
989, 60 C.A.2d 451—Walker v. Etch- 
everry, 101 P.2d 709, 38 C.A.2d 611 
—Clemmens v. Clemmens, 57 P.2d 
529, 13 C.A.2d 651. 

Icack of diligence 

(1) Where authority therefor ex¬ 
ists trial court may terminate pro¬ 
ceedings if appellant was not dili¬ 
gent in taking necessary steps to 
secure the filing of a transcript. 
Cal.—Williams v. Davis, 167 P.2d 

189, 27 C.2d 746—Caminetti v. Ed¬ 
ward Brown & Sons, 144 P.2d 570, 
23 C.2d 511. 

Kinkle v. Fruit Growers Supply 
Co., 128 P.2d 420, 53 C.A.2d 706- 
Dr. Miles California Co. v. Bron- 
stone, 118 P.2d 889, 47 C.A.2d 721- 
Walker v. Etcheverry, 101 P.2d 709, 
38 C.A.2d 611—Hohnemann v. Pa¬ 
cific Gas & Electric Co., 88 P.2d 748, 
31 C.A.2d 692. 

(2) Determination of whether an 
appellant was diligent rests largely 
in discretion of trial court, and an ap¬ 
pellate court will not interfere with 
decision of trial court unless it ap¬ 
pears that trial court abused its dis¬ 
cretion. 

Cal.—Williams v. Davis, 167 P.2d 
189, 27 C.2d 746—Caminetti v. Ed¬ 
ward Brown & Sons, 144 P.2d 570, 
23 C.2d 511. 

Kinkle v. Fruit Growers Supply 
Co., 128 P.2d 420, 53 C.A.2d 706- 
Dr. Miles California Co. v. Bron- 
stone, 118 P.2d 889, 47 C.A.2d 721— 
Hohnemann v. Pacific Gas & Elec¬ 
tric Co., 88 P.2d 748, 31 C.A.2d 692. 

Vacation of order terminating pro¬ 
ceedings for a record and relieving 
defendant from his default in con¬ 
nection therewith was not an abuse of 
trial court’s discretion where affida¬ 
vits and counter affidavits were 
sharply conflicting. 

Cal.—Landreth v. Ducommun, 68 P.2d 
231, 8 C.2d 694. 


26.10 Cal.—Averill v. Lincoln, 151 P. 
2d 119, 24 C.2d 761. 

Cunningham v. Taylor, 197 P.2d 
565, 87 C.A.2d 701—Williams v. Da¬ 
vis, 157 P 2d 655, rehearing grant¬ 
ed 158 P.2d 748, 69 C.A.2d 141— 
Jarkieh v. Badagliacco, 156 P.2d 
969, 68 C.A.2d 426. 

26.15 Cal.—Williams v. Davis, 157 P. 
2d 655, rehearing granted 158 P.2d 
748, 69 C.A.2d 141. 

27. Ky.—Ford v. Cullins, 53 S.W. 
646, 21 Ky.D. 927. 

27.5 Cal.—Whelpton v. Taylor, 185 
P.2d 391, 81 C.A.2d 949. 

Ky.—Clouse v. Glass Milling Co., 149 
S.W.2d 9, 285 Ky. 690. 

Mass.—Petersen v. Frye, 71 N.E.2d 
241, 320 Mass. 727. 

Expenses for part requested by op- 
posing party 

(1) Appellant must pay, in the 
first instance expenses for including 
portions of the record asked for by 
appellees, although if additional mat¬ 
ter is found to be unnecessary for 
review, appellees are required to re¬ 
pay expenses. 

N.M.—O’Neal v. Geo. E. Breece Lum¬ 
ber Co., 28 P.2d 523, 38 N.M. 94. 

(2) Accordingly, appellees, who 
filed a supplemental praecipe declar¬ 
ing the record called for by appel¬ 
lant to be insufficient for review, 
were not in default because not pro¬ 
viding omitted portions at appellees’ 
expense. 

N.M.—O’Neal v. Geo. E. Breece Lum¬ 
ber Co., supra. 

Repeal of provision in favor of poor 
persons 

A statute providing that official 
court reporter will not be required to 
file transcript of evidence in civil 
case without payment therefor by 
parties in whose behalf transcript is 
ordered, repealed prior statute, pro¬ 
viding that a poor person residing in 
state may be allowed to prosecute 
or defend action therein without pay¬ 
ing costs in so far as furnishing of 
transcripts of evidence in civil cases 
by official court reporter without cost 
is concerned. 

Ky.—Clouse v. Glass Milling Co., 149 
S.W.2d 9, 285 Ky. 690. 

28. Cal.—Harpold v. Slocum, 143 P. 
609, 168 C. 364. 
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Dr. Miles California Co. v. Bron- 
stone, 118 P.2d 889, 47 C.A.2d 721— 
Heatly v. Heatly, 189 P.2d 748, S3 
C.A.2d 677. 

4 C.J. p 420 note 37. 

Failure not negligence 

Appellant’s failure to file an under- 
| taking with clerk or make a new ar¬ 
rangement with reporter for the filing 
' of a corrected transcript was not neg¬ 
ligence if prior order of court direct¬ 
ing reporter to prepare and deliver a 
transcript was still enforceable aft¬ 
er reporter had once been punished 
for contempt for failure to deliver 
such transcript. 

Cal.—Williams v. Davis, 167 P.2d 
189, 27 C.2d 746. 

Pailnre of state to approve voucher 
for costs 

Statute providing that state should 
be liable for costs to same extent as 
private parties rendered state depart¬ 
ment liable for costs of preparing 
clerk’s transcript on appeal by it, au¬ 
thorizing court to refuse to require 
clerk to deliver transcript where de¬ 
partment’s representative had not 
shown willingness to approve vouch¬ 
er for costs which it was not re¬ 
quired to pay in advance. 

Wash.—Department of Labor and In¬ 
dustries of Washington v. Ayer, 54 
P.2d 1019, 185 Wash. 310. 

29. Cal.—Karsh v. Superior Court in 
and for Los Angeles County, 12 P. 
2d 658, 124 C.A. 373. 

30. Ill.—162 East Ohio Street Hotel 
Corp. v. Lindheimer, 13 N.E.2d 970, 
368 Ill. 294. 

Moore v. Locander, 86 N.E.2d 
295, 337 Ill.App. 646—Carlyle v. 
Bartels, 245 Ill.App. 153. 

Ind.—Austin v. Knight, 73 N.E.2d 
696, 117 Ind.App. 663. 

N.M.—Barelas Community Ditch Cor¬ 
poration v. City of Albuquerque, 297 
P.2d 1051, 61 N.M. 222—In re Hei- 
man’s Will, 290 P. 742, 35 N.M. 97- 
Miller v. Oskins, 267 P. 62, 33 N.M. 
345—Savage v. Nesteroff, 240 P. 
987, 31 N.M. 88. 

Ohio.—General Schuyler Fire Ins. Co. 
v. Shustick, App., 38 N.E.2d 207— 
Eikenberry v. McFall, App., 36 N.E. 
2d 27. 

4 C.J. p 420 note 43. 

Application for supplemental tran¬ 
script by supplemental praecipe see 
infra § 1053. 
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has been held, however, that such requirement is 
directory only and that a prrecipe is required only 
when a partial transcript is required: 21 and ac¬ 
cordingly it is the duty of the clerk to make out 
and to certify a cem;lcie transcript on request, al¬ 
though a prrec::,e is n't died"- and no specific direc¬ 
tions are given. 23 When the clerk is in doubt as 
to what papers are required, he may properly de¬ 
mand a praecipe from appellant. 34 The praecipe 
should be filed within a reasonable time where no 
time is specifically limited by statute or rule of 


court, 25 * 5 or within the time limited by statute or 
rule of court where such limitation exists, 35 al¬ 
though failure to do so has been held not to affect 
the jurisdiction of the appellate court, 35 - 5 and such 
provision has been considered merely directory. 36 
Accordingly, for good and sufficient reasons, per¬ 
mission to file the praecipe after the time limited may 
be granted, where the court has jurisdiction to do 
so. 37 The questions desired to be reviewed and the 
part of the record to be incorporated in the tran¬ 
script must be stated in the praecipe for record, 38 


Failure to serve on Adverse party 

<1) The failure r,f a plaintiff m er¬ 
ror to serve d^fr.ndant m errcr with 
a praecipe for the record is not ground 
for dismissal of the appeal, where a 
complete record has Leen filed. 

Ill.—People v. Chicago Title & Trust 
Co., 107 NE. 19 s, 265 Ill. 224. See 
Crandall v. Kirk, 1S3 Ill.App. 460. 

(2) Failure to Strve notice of 
amended praecipe for record on ap¬ 
pellee did not require dismissal of 
appeal where such notice was served 
on attorneys of record for such ap¬ 
pellee, and such appellee was before 
the court by additional abstract and 
brief, riled on its behalf. 

Ill.—Watt v. Cecil, 41 N.E.2d 346, 314 
Ill.App. 274. 

(3) Failure to give notice of the 
filing of priecipe for record does not 
obviate the necessity for the adverse 
party to offer circuit court rules in 
evidence if he wishes them to be part 
of the record on appeal. 

Ill.—Ness v. Bell, 246 Ill.App. 79. 
Irregularities in praecipe 

The appellate court obtains juris¬ 
diction on appeal by the filing of the 
transcript duly certified and the ap¬ 
peal will not be dismissed for irregu¬ 
larities in praecipe, within Sup.Ct. 
Buies, rule 18 (94 Xeb. xv, 148 N.W. 
x), if first brought to attention of 
court on final submission of the case, 
and there is no showing of prejudice. 
Xeb.—Sheldon v. Bills, 166 N.W. 117, 
102 Neb. 93. 

Directions not Jurisdictional 

On appeal to the district courf from 
the probate court, written directions 
to the probate court clerk in the na¬ 
ture of a praecipe are not jurisdic¬ 
tional. 

N.M.—In re Heiman’s Will, 2 P.2d 
982, 35 N.M. 522. 

31. N.M.—Norment v. Mardorf, 190 
P. 733, 26 N.M. 210. 

4 C.J. p 420 note 44. 

32. Ind.—Chicago, etc., R. Co. v. 
Cobler, 87 N.E. 981, 172 Ind. 481. 

4 C.J. p 420 note 45. 

33. Ind.—Reid v. Houston, 49 Ind. 
181. 

4 C.J. p 420 note 46. 

34. Ind.—Miles t. Buchanan, 

Ind. 490. 


34.5 Ind.—U. S. Steel Corp. v. Doug¬ 
las, 123 N.E.2d 899, 125 Ind.App 
212 . 

35. Idaho.—Moerder v. City of Mos¬ 
cow, 263 P.2d 993, 74 Idaho 410— 
Bohannon Dredging Co. v. England, 
ICS P. 12, 30 Idaho 721. 

Ill.—Stone v. Stone, 94 N.E.2d 855, 
407 Ill. 66—Bozarth v. Eozarth, 77 
N.E.2d 658, 399 Ill. 259—162 East 
Ohio Street Hotel Corp. v. Lind- 
heimer, 13 N.E.2d 970, 36S Ill. 294. 

Moore v. Locander, 86 N.E. 2d 
295, 337 Ill.App. 64 6. 

Ind.—McConnell v. Fulmer, 103 N.E. 

2d 803, 230 Ind. 576. 

N.M.—-Williams v. Kemp, 252 P. 1000, 
32 N.M. 233. 

Dismissal of appeal 

(1) Under some statutes or rules 
failure to file a praecipe within the 
time limited by statute or rule is not 
a ground for dismissal of the appeal. 
Ill.—Commissioners of Drainage Dist. 

No. 5 v. Arnold, 50 N.E.2d 825, 383 
Ill. 498. 

Ohio.—Kincaid v. Dawson, App., 90 N. 
E.2d 381, first case—General 
Schuyler Fire Ins. Co. v. Shustick, 
App., 38 N.E.2d 207. 

(2) Under other statutes or rules 
it may furnish a ground for dismiss¬ 
al. 

Ill.—Bozarth v. Bozarth, 77 N.E.2d 
658, 399 Ill. 259. 

(3) Failure to file a praecipe with¬ 
in the time limited has been held not 
to require dismissal of the appeal 
where no prejudice results. 

Ill.—Elston Fuel Corp. v. Diamond 
Coal Co., 31 N.E.2d 427, 308 Ill. 
App. 325—Harris v. Sovereign 
Camp, W. O. W., 23 N.E.2d 793, 302 
Ill.App. 310, affirmed 27 N.E.2d 829, 
374 Ill. 47. 

35.5 Idaho.—Moerder v. City of Mos¬ 
cow, 263 P.2d 993, 74 Idaho 410. 

Ill.—Bozarth v. Bozarth, 77 N.E.2d 
658, 399 Ill. 259. 

36. Idaho.—Moerder v. City of Mos¬ 
cow, 263 P.2d 993, 74 Idaho 410— 
Isaak v. Journey, 13 P.2d 247, 52 
Idaho 274. 

37. Neb.—Marvel v. Craft, 219 N.W. 
242, 116 Neb. 802. 

Extending time for filing brief 
An order extending the time orig- 
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mally fixed for appellant to file his 
brief does not operate as an extension 
of time for filing praecipe for cross 
appeal. 

Neb.—Ellingwood v. Schellberg, 236 
N.W. 451, 121 Neb. 207. 

38- Ill.—Vancuren v. Vancuren, 91 
N.E. 2d 616, 340 IlLApp. 231— 

Dausch v. Barker, 255 Ill.App. 161. 
Ind.—Fletcher Trust Co. v. Hines, 4 
N.E.2d 562, 211 Ind. Ill, 108 A.L.R. 
930—Meyer-Kiser Bank Liquidat¬ 
ing Committee v. Byrum, 199 N.E. 
255, 210 Ind. 11. 

Siebeking v. Ford, 122 N.E.2d 880, 
125 Ind.App. 365—Mellen v. Knotts, 
119 N.E.2d 20, 125 Ind.App. 113, 
rehearing denied 121 N.E.2d 435, 
125 Ind.App. 113—Austin v. Knight, 
73 N.E.2d 696, 117 Ind.App. 663— 
Hogle v. Reliance Mfg. Co., 48 N.E. 
2d 999, 113 Ind.App. 488—Bowers 
v. Shadbolt, 5 N.E.2d 987, 103 Ind. 
App. 181—Indiana Harbor Belt R. 
Co. v. First Trust & Savings Bank 
of Hammond, 194 N.E. 493, 100 Ind. 
App. 89. 

N.M.—Smith v. Kapich, 263 P. 510, 
33 N.M. 116. 

Diminution of record unavailing 

Appellant, who fails by his praecipe 
to require papers, records, and files 
sent up for review, cannot thereafter 
be permitted by suggestion of dim¬ 
inution of the record to bring such 
papers, files, and records up to the 
appellate court. 

Idaho.—Sweaney & Smith Co. v. 
American Cent. Ins. Co. of St. 
Louis, Mo., 206 P. 184, 35 Idaho 320 
—Sweaney & Smith Co. v. Hart¬ 
ford Ins. Co. of Hartford, Conn., 206 
P. 183, 35 Idaho 319—Sweaney & 
Smith Co. v. Reliance Ins. Co. of 
Philadelphia, Pa., 206 P. 183, 35 
Idaho 318—Sweaney & Smith Co. 
v. St. Paul Fire & Marine Ins. Co. 
of St. Paul, Minn., 206 P. 178, 35 
Idaho 303. 

No question presented 
On failure to state in a prse¬ 
cipe for the record questions desired 
to be reviewed, no question is pre¬ 
sented for review. 

N.M.—Southern Surety Co. v. Col¬ 
burn, 255 P. 405, 32 N.M. 243. 

Praecipe held sufficient 

Ind.—Meyer-Kiser Bank Liquidating 
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and the clerk must follow the directions in the 
praecipe 39 by including in the transcript every entry 
properly called for in the praecipe. 40 Matters not 
called for by the praecipe are no part of the record, 
although copied into the transcript. 41 It has been 
held, however, that a praecipe should be liberally 
construed, and if its terms are reasonably certain, it 


APPEAL & ERROR §§ 1028-1029 

is sufficient. 42 The praecipe is part of the record on 
appeal where it is appended to the transcript as the 
statute requires. 43 

§ 1029. -Filing Schedule for Transcript 

In some Jurisdictions, if appellant desires only a> 
transcript of part of the record, he must seasonably file? 


Committee v. Byrum, 199 N.E. 255, 
210 Ind. 11. 

39. Idaho.—Peterson v. Hailey Nat. 
Bank, 6 P.2d 145, 51 Idaho 427— 
Sweaney & Smith Co. v. American 
Cent. Ins. Co. of St. Louis, Mo., 206 
P. 184, 35 Idaho 320—Sweaney & 
Smith Co. v. Hartford Ins. Co. of 
Hartford, Conn., 206 P. 183, 35 Ida¬ 
ho 319—Sweaney & Smith Co. v. 
Reliance Ins. Co. of Philadelphia, 
Pa., 206 P. 183, 35 Idaho 318— 
Sweaney & Smith Co. v. St. Paul 
Fire & Marine Ins. Co. of St. Paul, 
Minn., 206 P. 178, 35 Idaho 303. 

Ind.—Smith v. Switzer, 186 N.E. 764, 
205 Ind. 404. 

Austin v. Knight, 73 N.E.2d 696, 
117 Ind.App. 663—Bias en gym v. 
General Accident, Fire & Life As- 
sur. Corporation, 165 N.E. 262, 89 
Ind.App. 524—Hessongr v. Wolf, 151 
N.E. 15, 85 Ind.App. 581—-Stude- 
haker v. Faylor, 114 N.E. 772, 66 
Ind.App. 176. 

4 C.J. p 420 note 48. 

BUI of exceptions 

(1) Where the transcript affirma¬ 
tively shows the signing and filing 
of a hill of exceptions, a praecipe 
calling for a transcript of the entire 
record or of “all papers filed in the 
cause" includes the bill of excep¬ 
tions. 

Ind.—Wilson v. Todd, 26 N.E. 2d 
1003, 217 Ind. 183, 129 A.L.R. 192 
—Finerty v. State ex rel. Green- 
wald, 19 N.E.2d 846, 215 Ind. 346. 

Ehrman v. Miller, 191 N.E. 184, 
100 Ind.App. 123. 

(2* A written preecipe addressed 
to the clerk, “You are directed to 
make out a complete transcript of 
all the pleadings, entries, and or¬ 
ders made and entered of record in 
the above-entitled case," did not in¬ 
clude a direction to include a hill 
of exceptions containing the evi¬ 
dence. 

Ind.—McMillan v. Plymouth Electric 
Light & Power Co., 123 N.GE. 446, 
70 Ind.App. 336. 

40. Idaho.—Crystal Dome Oil & Gas 
Co. v. Savic, 296 P. 772, 50 Idaho 
415. 

Ind.—-Paul v. Walkerton Woodlawn 
Cemetery Ass'n, 184 N.E. 537, 204 
Ind. 693. 

Phrommer v. Albers, 21 N.E.2d 
72, 106 Ind.App. 548—Patterson v. 
Gary Land Co., 188 N.E. 685, 101 
Ind.App. 644. 

4 C.J. p 420 note 49. 


General preecipe with special direc¬ 
tions 

Where there is a general preecipe 
followed by special directions, the 
latter will be controlled by the gen¬ 
eral praecipe unless in conflict there¬ 
with. 

Ind.—Boyles v. Hoch, 115 N.E. 52, 
186 Ind. 93. 

Bright Nat. Bank of Flora v. 
Hartman, 109 N.E. 846, 61 Ind.App. 
440. 

On c h ange of venue 

A praecipe calling for a transcript 
of all pleadings and entries in a 
cause begun in another court and 
transferred on change of venue is 
sufficient to authorize the incorpo¬ 
ration of such pleadings, etc., in the 
transcript on appeal. 

Ind.—Bright Nat. Bank of Flora v. 
Hartman, supra. 

Under a general preecipe the clerk 
is authorized to include in the tran¬ 
script the appeal bond, record of 
proceedings for substitution of par¬ 
ties, and the bill of exceptions. 

Ind.—Helms v. Cook, 108 N.E. 147, 58 
Ind.App. 259. 

Matter not before appellate court 
Where appellee served a praecipe 
calling for additional parts of rec¬ 
ord, but principal item called for by 
appellee’s praecipe was evidence 
with respect to amount of attor¬ 
ney's fees, costs and expenses of ap¬ 
pellants, but court had not entered 
order fixing such amount so that 
question of amount was not before 
supreme court, motion to dismiss 
appeal for failure to incorporate in 
record matter called for by appel¬ 
lee’s praecipe was denied. 

Ill.—Commissioners of Lincoln Park 
v. Schmidt, 54 N.E.2d 525, 386 Ill. 
550. 

41. Idaho.—Sweaney & Smith Co. v. 
American Cent. Ins. Co. of St. 
Louis, Mo., 206 P. 184, 35 Idaho 320 
—Sweaney & Smith Co. v. Hart¬ 
ford Ins. Co. of Hartford, Conn., 
206 P. 183, 35 Idaho 319—Sweaney 
& Smith Co. v. Reliance Ins. Co. of 
Philadelphia, Pa, 206 P. 183, 35 
Idaho 318—Sweaney & Smith Co. 
v. St. Paul Fire & Marine Ins. Co. 
of St. Paul, Minn., 206 P. 178, 35 
Idaho 303. 

Ill.—Dausch v. Barker, 255 Ill.App. 
161. 

Ind.—Smith v. Switzer, 186 N.E. 764, 
205 Ind. 404. 


Mellen v. Knotts, 119 N.E. 2d 20, 
125 Ind.App. 113, rehearing denied 
121 N.E.2d 435, 125 Ind.App. 113— 
Horvath v. Vidito, 79 N.E.2d 544, 
118 Ind.App. 345—Austin v. 
Knight, 73 N.E.2d 696, 117 Ind.App. 
663—Bowers v. Shadbolt, 5 N.E.2d 
987, 103 Ind.App. 181—Indiana 
Harbor Belt R. Co. v. First Trust 
& Savings Bank of Hammond, 194 
N.E. 493, 100 Ind.App. 89—Laterzo 
v. Muich, 182 N.E. 465, 95 Ind.App. 
55—Beech & Fuller Co. v. Lane, 
129 N.E. 52, 75 Ind.App. 184—Mc¬ 
Millan v. Plymouth Electric Light 
& Power Co., 123 N.E. 446, 70 Ind. 
App. 336—Fish v. Hetherington & 
Berner, 112 N.E. 391, 61 Ind.App. 
645—Ferrette v. New Albany & 
Vincennes Plank Road Co., 108 N. 
E. 128, 58 Ind.App. 256—King v. 
Hoover, 105 N.E. 172, 57 Ind.App. 
558. 

4 C.J. p 420 note 50. 

Specific parts called for 

If praecipe does not call for tran¬ 
script of entire record of cause, but 
merely calls for specific parts there¬ 
of, appellate court will not consider 
matters in transcript which are not 
specifically called for in the praecipe. 
Ind.—Mellen v. Knotts, 119 N.E.2d 
20, 125 Ind.App. 113, rehearing de¬ 
nied 121 N.E.2d 435, 125 Ind.App. 
113. 

Bill of exceptions filed after praecipe 
A bill of exceptions filed within the 
time allowed for filing bills but not 
filed until after the praecipe was filed, 
will be reviewed, whether or not 
such bill is included in the praecipe 
on account of such late filing, where 
there was a good-faith effort to com¬ 
ply with the rules of the court. 

Ind.—Illinois Bankers* Life Ass'n v. 
Armstrong, 192 N.E. 901, 100 Ind. 
App. 696—Ogle v. Colbert, 137 N.E. 
63, 79 Ind.App. 13—Caldwell v. Al¬ 
ley, 123 N.E. 432, 70 Ind.App. 313. 

42. Ind.—Paul v. Walkerton Wood- 
lawn Cemetery Ass'n, 184 N.E. 537, 
204 Ind. 693. 

Horvath v. Vidito, 79 N.E.2d 544, 
118 Ind.App. 345. 

4 C.J. p 421 note 51. 

43. Ind.—Allen v. Gavin, 29 N.E. 
363, 130 Ind. 190. 

Baltimore, etc., R. Co. v. Reyn¬ 
olds, 71 N.E. 250, 33 Ind.App. 219 
—Hollis v. Roberts, 58 N.E. 502, 
25 Ind.App. 426. 

4 C.J. p 421 note 52. 
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§§ 1029-1030 APPEAL & ERROR 

a schedule with the clerk of the trial court and give no¬ 
tice thereof. 

In some jurisdictions if appellant wishes to file 
a transcript of a part only of the record he must 
file his schedule and assignment of errors in the 
office of the clerk of the inferior court and give 
notice thereof; and if he files a partial transcript 
without pursuing this course the appeal will he 
dismissed or the judgment be affirmed. 44 As in the 
case of a praecipe a schedule is required only when 
a partial transcript is wanted; if the entire record 
is brought up on appeal no schedule :s necessary, 45 
and hence it is not necessary to serve notice oi the j 


4A C.J.S. 

filing of a schedule. 45 - 5 The schedule must be sea¬ 
sonably filed 46 and must call for sufficient matter to 
present the question involved. 47 

§ 1030. Time of Making 

In the absence of a statute or rule of court to the 
contrary, the transcript need not be made out at any par¬ 
ticular time, provided it is timely filed with the clerk of 
the appellate court. 

The time at which the transcript is made out on 
appeal is not material in the absence of any regula¬ 
tion by statute or rule of court, provided it is filed 
with the clerk of the appellate court in due time. 48 


44. Ky —K>lly v. Kelly's Ex’r. IS*3 
S.W. 2d 299 Kv. 15* AL, 

R. 792—Stroup v Illinois Cent R 
Co., 159 SAV 2d 7. 2*9 Ky 576— 
Ward v. Vanhoose, 3'<9 SW. 037 
222 Ky. 135 
4 C.J. p 421 note 53. 

Notice to appellee of filing of sched- 
nle 

(1) ApptEar.t, besides filing the 
schedule in the office of the clerk of 
the trial court, must serve notice of 
this filing on the appellee where the 
appeal i? granted by the clerk of 
the appellate court. 

Ky— Jesse V. Haney. 122 SAY 2d 490. 
273 Ky. b99—Reiss v. Wmtersmith, 
44 SAY.2d 609, 241 Ky 470—Sehree 
v. Henderson, 266 SAY. 53, 205 Ky. 
524. 

(2) The appeal will be dismissed 
for failure to do so unless the court 
can see that the omitted portions of 
the record could not possibly have 
any bearing on the issues involved 
in the appeal. 

Ky.—Spur!in v. Spurlin, 149 SAV.2d 
722, 2S6 Ky. 49—Michael v. Mi¬ 
chael, 127 SAY.2d 864, 277 Ky. 820 
—Jesse v. Haney, supra. 

(3) But where the appeal is grant¬ 
ed by the circuit court no notice is 
required and the schedule must be 
filed within ninety days after the ap¬ 
peal was granted. 

Ky.—Ward v. Vanhoose, 300 SAY. 

337, 222 Ky. 135. 

4 C.J. p 421 note 53 [a] (2). 

Failure to sign schedule on the 
part of the attorneys does not affect 
its validity. 

Ky.—Carr v. Calvert's Adm’r, 102 
SAV. 282, 31 Ky.L. 303. 

Filing by appellee 
Where record in nulla bona pro¬ 
ceeding was made part of the case 
by reference in pleadings and proof, 
and defendants appealed from ad¬ 
verse judgment and filed schedule di¬ 


recting clerk to copy entire record 
and also depositions in the nulla 
bona proceeding, and appellee's coun¬ 
sel accepted notice of filing of sched¬ 
ule, appellee seeking to have rec¬ 
ords in other proceedings copied 
should have filed schedule with the 
cb-rk. 

Ky.—Noble v. Hubbard, 149 S.W.2d 
775, 286 Ky. 100. 

Parties deemed to consent to trial 
of appeal on. record prepared 

Where appellants filed a schedule 
calling for certain portions of the 
record according to terms of statute 
and there was no further direction 
by appellee to prepare additional 
parts of the record, it w-ould be 
deemed that parties consented to 
appeal being tried on record as thus 
prepared. 

Ky.—Hall v. Hall, 168 S.W.2d 10, 
292 Ky. 772—Smith v. First Nat. 
Bank of Williamson, 154 S.W.2d 
705, 287 Ky. 609. 

45. Ky.—Kelly v. Kelly’s Ex’r, 1S6 
SAV.2d 902, 299 Ky. 861, 158 A.LR. 
792—Hall v. Hall, 168 S.W.2d 10, 
29 2 Ky. 772—Allen v. Francis, 166 
S.W.2d 877, 292 Ky. 412—White v. 
Sharp, 122 SAY.2d 474, 275 Ky. 671 
—Clark v. Boyd, 153 SAV. 227, 152 
Ky. 234. 

4 C.J. p 421 note 54. 

Clerk’s error in omitting from 
transcript of record, an order trav¬ 
ersing, by agreement, affirmative 
matter in defendant’s answer, did not 
render transcript a partial one with¬ 
in statute requiring filing of sched¬ 
ule in lower court and service of no¬ 
tice of appeal on appellee in such 
case. 

Ky.—Kelly v. Kelly’s Ex’r, 186 SAV. 
2d 902, 299 Ky. 861, 158 A.L.R. 792. 

45.5 Ky.—Allen v. Francis, 166 SAV. 
2d 877, 292 Ky. 412—White v. 

Sharp, 12 2 S.W.2d 474, 275 Ky. 
671. 


46. Ky.—Tapp v. Sellars, 154 S.W. 
2d 713, 287 Ky. 603—Jesse v. Han¬ 
ey, 122 SAV.2d 490, 275 Ky. 699— 
Wilson v. Melcroft Coal Co., 11 S. 
W.2d 932, 226 Ky. 744. 

4 C.J. p 421 note 55. 

47. Ky.—Davis v. Day, 37 S.W. 158, 
100 Ky. 24, 18 Ky.L.. 525. 

4 C.J. p 421 note 56. 

48. Cal.—Sherriffs v. Scott, 292 P. 

1088, 109 C.A. 438—O’Banion v. 

California Canning Peach Grow¬ 
ers, 292 P. 975, 109 C.A. 328. 

Or.—Simpson v. Winegar, 258 P. 562, 
122 Or. 297. 

Puerto Rico.—Barcelo v. Diaz, 28 
Puerto Rico 85. 

4 C.J. p 421 note 57. 

Proper time of notice to prepare 
transcript see supra § 1028. 

TTse of single transcript by two ap¬ 
pellants 

In an appeal by two appellants to 
the same case, in order for one tran¬ 
script to be sufficient for both, it 
must be filed within the time allowed 
for both appellants to file. 

Tex.—Farmers’ State Bank of Mine- 
ola v. Mincher, Civ.App., 267 S.W. 
996, reversed on other grounds, 
Com.App., 290 S.W. 1090. 

Remedy for delay 

(1) Where an appellant has com¬ 
plied with jurisdictional requirement 
of statute by filing notice of appeal 
and requesting transfer of evidence 
in lieu of bill of exceptions, and re¬ 
spondent claims that there has been 
an unreasonable delay in procuring 
transcript, respondent’s only reme¬ 
dy is by way of motion in trial court 
to terminate proceedings for prep¬ 
aration of transcript. 

Cal.—Hohnemann v. Pacific Gas & 
Electric Co., 88 P.2d 748, 31 C.A.2d 
692. 

(2) Termination of proceedings 
see supra $ 1028 a. 
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APPEAL & ERROR § 1031 


3. Scope and Sufficiency 


a. Form and Arrangement 


§1031. In General 

Statutes and rules of court governing the form and 
arrangement of the transcript should be substantially 
followed. 

Statutes governing the form and arrangement of 
the transcript must be observed, 48 - 50 although this 
matter is generally governed by rules of court and 
such rules should likewise be observed, as they are 
not merely directory, but have the force and effect 
of rules of law. 49 

The transcript must be arranged in an intelligible 


and orderly manner, the subject matter set forth 
separately and distinctly, and proper captions or 
marginal notes employed to separate and distinguish 
the documents or papers made a part of it; 50 but by 
the weight of authority a failure to observe the 
rules of court regulating the form and arrangement 
of the transcript does not necessitate a dismissal of 
the appeal, 51 especially where no matter of sub¬ 
stance has been disregarded and no material preju¬ 
dice results, 52 although the appellate court is not 
without power to dismiss if the rules have been 
flagrantly violated. 58 It has been held that, unless 


48.50 Fla.—City of Hollywood v. 

Bair, 171 So. 237, 126 Fla. 413. 

Ky.—Rybolt v. Futrell, 176 S.W.2d 
269, 296 Ky. 158—Stacy v. Caudill, 
115 S.W.2d 316, 272 Ky. 841. 
Statutes not abrogated 

Statutes relating to manner in 
which transcripts of record should 
be prepared held not abrogated by 
statute authorizing supreme court to 
prescribe rules, practice, and proce¬ 
dure in actions at law and suits in 
equity pending in supreme court. 
Fla.—City of Hollywood v. Bair, 171 
So. 237, 126 Fla, 413. 

49. Cal.—Loock v. Pioneer Title In¬ 
surance & Trust Co., 40 P.2d 526, 
4 C.A.2d 245. 

Ill.—Rubendall v. Tarbox, 200 Ill. 
App. 260. 

Ind.—Hickey v. Hickey's Estate, 
App., 136 N.E.2d 722. 

Ky.—Continental Supply Co. v. San¬ 
dy River Oil Co/s Receiver, 291 S. 
W. 49, 218 Ky. 248. 

La,—Cockrell v. Moran Corp. of the 
South, 15 So.2d 805, 204 La. 405. 
Mo.—Wilkerson v. Wann, 16 S.W.2d 
72, 322 Mo. 842. 

Mont.—Roberts v. Sinnott, 169 P. 49, 
54 Mont. 114. 

Nev.—Mikulich v. Carper, 228 P.2d 
257, 68 Nev. 161. 

S.C.—Fallon v. Rucks, 60 S.E.2d 88, 
217 S.C. 180. 

Tex.—W. U. T. Co. v. Texas Employ¬ 
ment Commission, 243 S.W.2d 154, 
150 Tex. 526. 

In re Dudley’s Estate, Civ.App., 
88 S.W.2d 616, error dismissed— 
Colburn v. Ward, Civ.App., 40 S. 
W.2d 878. 

4 C.J. p 421 note 58. 

A transcript should be securely 
bound before filing with the cleric. 
Ind.—Hickey v. Hickey’s Estate, 
App., 136 N.E.2d 722. 

Purpose of rule requiring separate 
volumes 

The purpose of rule that if tran¬ 
script comprises more than certain 
number of pages, it must be divided 


into two or more volumes so that no 
one volume comprises more than the 
designated number of pages, is to 
facilitate handling of transcript by 
the appellate court in familiarizing^ 
its members with the facts so as to 
determine properly the questions in¬ 
volved. 

Ky.—Dane v. Wei born, 161 S.W.2d 
937, 290 Ky. 519. 

Approval by court a quo 

Where the parties by a joint stip¬ 
ulation agreed on a transposition of 
the evidence to a narrative form, it 
is the duty of the court a quo there¬ 
upon to approve and certify to the 
evidence as transposed, unless it ap¬ 
pears not to have been fairly and 
accurately done. 

Fla.—Vliet v. Anthony, 160 So. 663, 
119 Fla. 638. 

50. Ky.—Cornett-Lewis Coal Co. v. 

Day, 226 S.W.2d 951, 312 Ky. 221. 
Pa.—In re Constable’s Estate, 146 A. 

537, 297 Pa. 212. 

4 C.J. p 422 note 59. 

Indorsement of record 

Every record should be properly 
indorsed, an erroneous indorsement, 
such as one indicating that defend¬ 
ant in error is either appellant or 
plaintiff in error, and describing him 
as both, being misleading and con¬ 
fusing. 

Tex.—National Union Fire Ins. Co. v. 
Maloney, Civ.App., 252 S.W. 1082. 
Xt is incumbent on attorneys to 
see that the record on appeal is in 
proper shape and intelligible. 

Nev.—Holtzman v, Bennett, 229 P. 

1095, 48 Nev. 274. 

Jury questions and answers 

Placing answers to the issues sub¬ 
mitted to the jury in a different part 
of the record than under the ques¬ 
tions is disapproved. 

Tex.—Tips v. Barneburg, Civ.App., 
11 S.W.2d 187. 

Narrative form 

The practice of transposing testi¬ 
mony in a chancery cause from ques¬ 
tions and answers to the narrative 
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form in the transcript is approved, 
although the narrative must be sub¬ 
mitted to, and certified as substan¬ 
tially correct by, the chancellor. 

Fla.—Vliet v. Anthony, 160 So. 663, 
119 Fla. 638—McKell v. Jackson, 
144 So. 670, 107 Fla. 302. 
Underlining statements or draw¬ 
ing lines to point to other state¬ 
ments in transcript or making other 
marks in margin is improper. 

La.—Ruiz v. Kiehm’s Pharmacy, 
App., 37 So.2d 720—Mundy v. Orns- 
by, 129 So. 177, 14 La.App. 4. 

51. Cal.—Story v. Green, 130 P. 870, 
164 C. 768, Ann.Cas.l914B 9 61. 

4 C.J. p 422 note 60. 

Where practice is uncertain 

The supreme court would not re¬ 
fuse to review a ruling denying a 
motion to strike allegations of the 
complaint because of a failure of ap¬ 
pellant to make an appropriate ref¬ 
erence to the location of the com¬ 
plaint or motion to strike in a com¬ 
pilation of the transcript as required 
by rule, in view of the uncertainty 
prevailing in the practice. 

Mont.—Lesage v. Largey Lumber 
Co., 43 P.2d 896, 99 Mont. 372. 

52. Ill.—Crandall v. Kirk, 185 III. 
App. 460. 

4 C.J. p 422 note 61, p 441 note 33 
[b]. 

Tendering transcript in two parts 
whereas rule contemplates all pro¬ 
ceedings in trial court should be in¬ 
cluded m one record was a mere in¬ 
formality which did not preclude 
appellate court from considering 
both parts. 

Tex.—Pinkston v. Farmers State 
Bank of Center, Civ.App., 201 S. 
W.2d 595. 

53. Cal.—O’Dea v. Roberts, 164 P. 
1135, 33 C.A. 345. 

Tex.—Texas Employers’ Ins. Ass’n 
v. Wilson, Civ.App., 21 S.W.2d 599. 
4 C.J. p 422 note 62. 

Where the transcript was prepared 
pursuant to a repealed section, such 
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the transcript conforms to the rules, the appellate 
court will review only such questions as may be re¬ 
viewed on appeal from the judgment on the judg¬ 
ment roll alone, where the judgment roll is pre¬ 
sented in proper and separate and distinct form 
from the transcript of the proceedings . 54 Appellant, 
however, cannot be prejudiced by any errors of the 
court or its clerk . 55 

In some states the record proper and the bills of 
exceptions may be blended in one , 56 but the con¬ 
trary has been held in other jurisdictions . 57 

Where two or more causes are consolidated, the 
transcript on appeal will be that of the causes as 
consolidated . 58 

§ 1032. Title of Court and Cause 

It Is sometimes required that the title of the court 
and cause be stated cn the cover and first page of the 
transcript. 

In some jurisdictions the title of the court and 
of the cause should be stated on the cover and first 
page of the transcript , 59 otherwise the transcript 
may not be considered . 60 

§ 1033. Chronological Order of Papers 

The papers and documents incorporated in the tran¬ 
script should be arranged in chronological order. 


The papers and documents incorporated in the 
transcript of the record on appeal should be ar¬ 
ranged in chronological order . 61 While a failure to 
do so does not ipso facto require a dismissal of the 
appeal , 62 yet if there has been a flagrant disregard 
of the rules with respect to chronological order the 
appellate court may refuse to consider the tran¬ 
script . 63 

§ 1034. Index and Marginal Notes 

The rules as to alphabetical indices and marginal 
notes must be substantially complied with or the appeal 
may, in the discretion of the court, be dismissed. 

Rules of court requiring alphabetical indices speci¬ 
fying the page of each paper, order, and proceeding 
in the transcript, and marginal notes on each page 
indicating the matter to be found on it, must be 
observed, and a failure to do so may, in the discre¬ 
tion of the court, entail a dismissal of the appeal , 64 
or the court may refuse to consider questions for 
whose proper determination an examination of the 
portion of the record thus deficient would be re¬ 
quired . 65 The question of dismissal, however, rests 
in the sound discretion of the court and may be 
denied under the circumstances of the case . 66 Fur¬ 
thermore, a substantial compliance with the rules of 
court requiring an index and marginal notes is suffi- 


transcript could not be considered on 
appeal. 

Nev.—Chessman v. Hillhouse, 291 P. 
704, 53 Nev. 21. 

54. Cal.—Mason v. Coalings Union 
High School Dist., 87 P.2d 921, 31 
C.A.2d 317—Reclamation Dist. No. 
70 v. Sherman, 105 P. 277, 11 C.A. 
390. 

55- Ind.—Honey v. Guillaume, 88 N. 
E. 937, 172 Ind. 552. 

56. Colo.—Davidson v. Fraser, 84 P. 
695, 36 Colo. 1, 4 L.R.A,N.S. f 1126. 

57. Mo.—Owens v. Mathews, 125 S. 
W. 1100, 226 Mo. 77—Groves v. 
Terry, 117 S.W. 1167, 219 Mo. 595. 

58. La.—Harvey v, Harvey, 10 So. 
410, 44 La.Ann. 80. 

4 C.J. p 423 note 67. 

59. Cal.—Marriner v. Smith, 27 C. 
649. 

Idaho.—Armstrong v. Henderson, 102 
P. 361, 16 Idaho 566—Taylor v. 
McCormick, 66 P. 805, 8 Idaho 37 
—Taylor v. McCormick, 64 P. 239, 
7 Idaho 524. 

4 C.J. p 423 note 68. 

60. Idaho.—Taylor ▼. McCormick, 
supra. 

61. Ill.—Road Dist. No. 4 v. Frailey, 
145 N.E. 195, 313 HI. 568. 

Sellers v. Puritan Product Co., 
2 17 lll.App. 617. 

La.—W. T. Rawleigh Co. v. Thrash¬ 
er, App. y 153 So. 719. 


Tex.—Colburn v. Ward, Civ.App., 40 
S.W. 2d 878. 

4 C.J. p 423 note 70. 

62. Idaho.—Taylor v. McCormick, 
66 P. 805, 8 Idaho 37. 

4 C.J. p 423 note 71. 

63. Tex.—Colburn v. Ward, Civ. 
App., 40 S.W.2d 878. 

64. Ind.—Hickey v. Hickey’s Estate, 
App., 136 N.E.2d 722—Gescheidler 
v. National Cas. Co., 96 N.E.2d 123, 
120 Ind.App. 673—Buckeye Win¬ 
dow Glass Co. v. Stewart-Carey 
Glass Co., 110 N.E. 710, 60 Ind.App. 
302. 

Ky.—Cornett-Lewis Coal Co. v. Day, 
226 S.W.2d 951, 312 Ky. 221—Stew¬ 
art v. Town of South Ft Mitchell, 
55 S.W.2d 37, 246 Ky. 406. 

Mich.—Niagara Sprayer Co. v. Wood, 
152 N.W. 1018, 186 Mich. 303. 

Mo-—Hughes v. Aetna Ins. Co., 261 
S.W.2d 942. 

N.C.—Millwood v. Firestone Cotton 
Mills, 2 S.E.2d 560, 215 N.C. 519. 

4 C.J. p 423 note 72. 

Marginal notes are an almost in¬ 
dispensable aid in the use of tran¬ 
script and are required to substanti¬ 
ate a good faith effort to comply 
with rules of supreme court 
Ind.—Hickey v. Hickey’s Estate, 
App., 136 N.E. 2d 722. 

Curing error by a-nendment 
Where appellants have, by leave 
of court, properly amended their as¬ 

1004 


signment of errors and the index to 
the transcript after motion to dis¬ 
miss the appeal, the motion will be 
overruled. 

Ind.—Boyles v. Hoch, 115 N.E. 52, 
186 Ind. 93. 

Misplacement of file marks 
Where the clerk, in preparing the 
transcript indicated the time of fil¬ 
ing the instruments by date at the 
end of each pleading contained in 
the transcript instead of on the mar¬ 
gin of the transcript sheets, the 
court on appeal will take jurisdic¬ 
tion, where there is no file mark fol¬ 
lowing the affidavit in lieu of appeal 
bond, and where the judgment imme¬ 
diately following such affidavit is 
followed by a file mark, it being ob¬ 
vious that file mark following the 
judgment was intended for the affi¬ 
davit, since the judgment is not re¬ 
quired to be filed. 

Tex.—Chandler v. Riley, Civ^App., 
210 S.W. 716. 

65. Mich.—Niagara Sprayer Co. v. 
Wood, 152 N.W. 1018, 186 Mich. 
303. 

4 C.J. p 423 note 73. 

66. Cal.—Swaney v. Black, 79 P2d 
176, 26 C.A.2d 314. 

Ind.—Bass v. Doerman, 14 N.E. 377, 
112 Ind. 390. 

Perpetual Bldg., etc.. Assoc, v. 
Stiller, 95 N.E. 1120, 48 Ind.App. 
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cient . 67 The duty of numbering the exceptions is 
also embraced in the rule requiring marginal refer¬ 
ences . 68 

§ 1035. Indicating Objectionable Instruc¬ 
tions 

The instructions objected to may be indicated by 
number or inclosed by brackets according to the practice 
in the particular jurisdiction. 

Instructions, or portions thereof, to which excep¬ 
tion is taken must in some states be numbered as 
contemplated by statute in order to direct the at¬ 
tention of the appellate court thereto by numbers , 69 
while according to the practice in other jurisdictions 

b . Matter 

§ 1037. In General 

To be sufficient a transcript or return must contain all 
matters and proceedings necessary to a review of the 
alleged errors. 

To be sufficient a transcript or return must con¬ 
tain all matters and proceedings necessary to a re¬ 
view of the alleged errors. Unless otherwise pro- 
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the attention of the court may be called to the ob¬ 
jectionable portions by inclosing them in brackets in 
the printed record and referring to the brackets by 
number . 70 

§ 1036. Numbering Lines, Folios, and Pages 

If required by the court rules, the lines, folios, and 
pages should be numbered. 

There should be a compliance with rules of court 
requiring the pages, lines, or folios, of a transcript 
on appeal to be numbered , 71 and in some jurisdic¬ 
tions such requirements are considered mandatory , 72 
while in other jurisdictions they are regarded as 
merely directory . 73 

Included 

vided by statute or rule of court, cases must be 
submitted on appeal or writ of error upon a full 
transcript of the extended, unabbreviated record; 
and, where a partial transcript is permissible, it 
must be complete in itself and contain sufficient mat¬ 
ter clearly to show the errors alleged , 74 because 
error is never presumed . 75 


67 . Ind.—Gescheidler v. National 
Cas. Co.. 96 N.E.2d 123, 120 Ind. 
App. 673—Terre Haute Paper Co. 
v. Price, 47 N.E.2d 166, 113 Ind. 
App. 578—Stenger v. Metropolitan 
Life Ins. Co., 123 N.E. 418, 77 Ind. 
App. 523—Western Life Indemni¬ 
ty Co. v. Couch, 123 N.E. 11, 70 Ind. 
App. 684. 

4 C.J. p 424 note 75. 

68. N.C.—Brinkley v. Smith, 41 S.E. 
106, 130 N.C. 224. 

69. Ind.—Rudolph v. Landwerien, 
92 Ind. 34. 

70 . Mich.—Dikeman v. Arnold, 47 N. 
W. 113, 83 Mich. 218. 

71 . Tex.—Colburn v. Ward, Civ. 
App., 40 S.W.2d 878. 

Certificates of judge and clerk to 

record on appeal are not a part of 
the “record," within Sess.L.(1917) c 
32 § 6, as amended by Sess.L.(1919) c 
15, requiring the “whole record to 
be paged and numbered consecutive¬ 
ly." 

Wyo.—Kendrick v. Healey, 183 P. 37, 
26 Wyo. 261. 

72 . N.C.—Hobbs v. Cashwell, 74 S.E. 
23, 158 N.C. 597. 

4 C.J. p 424 note 78. 

73 . N.M.—-Parish v. New Mexico 
Min. Co., 21 P. 82, 5 N.M. 234. 

74 . Ala.—Sparry v. Woodliff, 117 So. 
667, 218 Ala. 155. 

Ark.—Arkansas State Highway Com¬ 
mission v. Stupenti, 257 S.W.2d 
37, 222 Ark. 9. 

Cal.—-Schmitt v. White, 158 P. 216, 
172 C. 554. 

Shellhaas v. Petrolane, Limited, 
219 P.2d 797, 98 C.A.2d 171—Shar- 


ick v. Galloway, 55 P.2d 1196, 12 C. 
A.2d 733—Johnson v. Johnson, 23 
P.2d 780, 133 C.A. 151. 

Fla.—Potter v. Realty Securities 
Corp., 82 So. 298, 77 Fla. 768. 

Ga.—Worsham v. Murchison, 66 Ga. 
715. 

Ill.—Merkle v. Kegerreis, 112 N.E.2d 
175, 350 Ill.App. 103. 

Ind.—Kennedy v. State, 53 Ind. 542. 

Kan.—Crowder v. Lindbergh, 265 P. 
2d 851, 175 Kan. 671. 

Ky.—Mooney ham v. Morris, 58 S.W. 
2d 246, 248 Ky. 124—Kirby’s Adm’r 
v. Berea College, 244 S.W. 775, 
196 Ky. 353—George Anderson & 
Co. v. Tegart, 175 S.W. 1011, 164 
Ky. 605. 

Mo.—Connoley v. Beyer Crushed 
Rock Co., 197 S.W.2d 653, 355 Mo. 
684—State ex rel. National Out¬ 
door Advertising Co. v. Seehorn, 
188 S.W.2d 657, 354 Mo. 170—Smith 
v. Haworth, 53 Mo. 88. 

Kissack v. St. Louis Public Serv¬ 
ice Co., App., 198 S.W.2d 400. 

N.M.—New Mexico-Colorado Coal & 
Mining Co. v. Baker, 157 P. 167, 21 
N.M. 531. 

N.C.—Bear v. Cohen, 65 N.C. 511. 

Or.—In re Adjudication of Relative 
Rights to Use of Waters of Pine 
Creek, 288 P. 505, 138 Or. 58. 

Pa.—In re Roberts’ Estate, 164 A. 
57, 309 Pa. 389—Ligo v. Dodson, 
149 A. 695, 299 Pa. 450. 

Pennsylvania Power & Light Co. 
v. Shenandoah, 66 Pa.Dist. & Co. 
427. 

S.C.—Herring v. Lawrence Ware¬ 
house Co., 72 S.E.2d 453, 2 22 S.C. 

I 226. 


Tenn.—Smartt v. Woodlee, 5 Tenn. 
App. 59. 

Tex.—Peurifoy v. Wiebusch, Com. 
App., 82 S.W.2d 624. 

Childs v. Childs, Civ.App., 105 
S.W.2d 799—Cook v. Williams, Civ. 
App., 32 S.W. 2d 244—Palo mas 
Land & Cattle Co. v. Good, Civ. 
App., 184 S.W. 805—Heath v. Huff- 
hines, Civ.App., 168 S.W. 974. 

Smith v. State, 6 S.W. 40, 24 
Tex.App. 290—Harris v. State, 14 
Tex.App. 676—Perry v. State, 14 
Tex.App. 166—Snow v. State, 11 
Tex.App. 99—McMurry v. State, 9 
Tex.App. 207. 

4 C.J. p 424 note 80. 

Errors appearing on judgment roll 
If an appeal raises only errors of 
law appearing on the face of the 
judgment roll, appellant may rest 
on the judgment roll submitted as 
his transcript; but his adversary 
may bring up the stenographer’s re¬ 
port of the trial to show that as¬ 
signed errors were of no substantial 
consequence. 

Mont.—Roberts v. Sinnott, 169 P. 49, 
54 Mont. 114. 

Need, not go to record 

The appellate court is not re¬ 
quired to go to the record to ascer¬ 
tain what conditions were alleged 
with reference to the delivery of a 
note. 

Tex.—Cook v. Williams, Civ.App., 32 
S.W.2d 244. 

75. Ind.—Dekalb Nat. Bank v. Nice¬ 
ly, 55 N.E. 240, 24 Ind.App. 147. 

4 C.J. p 425 note 81. 
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The transcript need not embody the entire record, 
however; it is sufficient if it fully and fairly pre¬ 
sents al! the matters of record material and neces¬ 
sary for a decision of the questions involved in the 
assignment of errors,and matters which are not 
necessary to a clear understanding of the case j 


should not be included ; 77 nor should the transcript 
be encumbered with useless repetitions and irrele¬ 
vant matter . 78 

The contents of the transcript must, of course, 
conform to the requirements of statutes and rules , 79 


76. Ariz.—Swank v. 
2d Sl«, tv& Ariz. 1*. 


Young. 120 P. 




Appeals from prolate court 

The transcript in an appeal from 


Fla.—Perper v. Edell, 42 So.2d 52— j the probate court need not contain 

the entire proceedings in the estate, 
such as the probate of the will, un¬ 
less the appeal is from the probate 
of the will. 

Ill.—Esmond v. Esmond, 142 Ill.App. 
233. 


Moorhead v. Moorhead. 21 So.2d 
867, 159 Fla, 470—Holland v. State 
ex rel. Goss, 10 So.2d 235, 131 Fla. 
526—Monticello Drug Co. v. Porter 
Clothing Co., 149 So. 25, 111 Fla. 
35. 


Idaho.—Blaine County Inv. Co. v. 

Mays, 15 P.2d 724. 52 Idaho 3S1. 
Ill.—Merkle v. Kegerreis, 112 X.E.2d 

175, 350 Ill.App. 103. 

Kan.—Hodges v. Phoenix Mut. Life 
Ins. Co., 255 P.2d 627, 174 Kan. 252. 
Ky.—Trosper Coal Co. v. R. C. Tway 
Mining Co., 209 S.W. 55, 153 Ky. 
354. 

La.—A. Weinfield, Inc. v. Ferd. S. 
Kaufman, Inc., 143 So. 277, 175 
La. 321. 

Mass.—Donahue v. Kenney, 110 N.E. 
2d 546, 330 Mass. 9—-Weiner v. 
Pictorial Paper Package Corp., 20 
X.E.2d 455, 303 Mass. 123. 

Minn.—In re Olson's Estate, 223 X. 

W. 677, 176 Minn. 360. 

Mo.—Petershagen v. Star Clothing 
Co., 176 S.W. 466, 188 Mo.App. 581. 
Mont.—Roberts v. Sinnott, 169 P. 49, 
54 Mont 114—Stokes v. Long, 159 
P. 28, 52 Mont. 470. 

X.M.—Loftus v. Johnson, 161 P. 1115, 
22 X.M. 302—Baca v. Unknown 
Heirs of Jacinto Palaez, 14$ P. 
945, 20 X.M. 1. 

X.T.—Angelo v. City of New York. 

53 N.Y.S.2d 487, 183 Misc. 391. 
Ohio.—Crawford v. Kellemier, 175 X. 

E. 600, 123 Ohio St. 404. 

Or.—Goin v. Chute, 270 P. 492, 126 
Or. 466—Nicholas v. Yamhill 
County, 192 P. 410, 102 Or. 615— 
Boehmer v. Silvestone, 174 P. 1176, 
95 Or. 154—Vincent v. First Nat. 
Bank, 143 P. 1100, 76 Or. 579. 

Pa.—Williamson v. Barrett, 42 Fa. 
Dist. & Co. 101, 90 Pittsh.Leg.J, 

176. 

R.L—McCoart v. Rhode Island Co., 
100 A. 918. 

Tex.—Traders & General Ins. Co. v. 
Richardson, Civ.App., 144 S.W,2d 
420, error dismissed, judgment cor¬ 
rect—Fitzgerald v. Lane, Civ.App., 
12$ S.W.2d 64, reversed on other 
grounds 155 S.W.2d 602, 137 Tex. 
614—Ferrell v. Ertel, Civ.App„ 94 
: S.W.2d 827. 

Vt—Downing v. Wimble, 123 A. 433, 
97 Vt. 390. 

W.Va.—Jones v. Jones, 64 SJS.2d 24, 
125 W.Va. 654. 

4 CJT. p 425 note 84. { 


Copy of complaint in case of change 
of venue 

Where a ehange of venue was 
had in the lower courts, a copy of 
the complaint in the transcript of 
| the transcript filed in the court from 
! which the appeal was taken of the 
| proceedings had in court in which 
the complaint was originally filed is 
sufficient, especially where there is 
no contention that it is not in fact 
the complaint on which the cause 
was tried. 

Ind.—Gwinn v. Hobbs, 118 X.E. 155, 
72 Ind.App. 439. 

Findings of fact should not be 
omitted from transcript unless both 
parties agreed to such omission. 

Tex.—Ben C. Jones & Co. v. State 
Printing Co., Civ.App., 228 S.W. 
619, dismissed for want of juris¬ 
diction. 

77. Ala.—City of Mobile v. Reeves, 
31 So.2d 688, 249 Ala. 488. 

Ariz.—Swank v. Young, 130 P.2d 918, 
60 Ariz. 18. 

Cal.—Alkus v. Johnson-Pacific Co., 
181 P.2d 72, 80 C.A.2d 1. 

D.C.—American Electrotype Co. v. 
Kerschbaum, 105 F.2d 764, 70 App. 
D.C. 241. 

Fla.—Brinson Const. Co. v. Leach, 86 
So.2d 889—Rubinow v. Rubinow, 
40 So.2d 561—Holland v. State ex 
rel. Goss, 10 So.2d 338, 151 Fla. 
526. 

Idaho.—Geist v. Moore, 70 P.2d 403, 
58 Idaho 149. 

Ind.—Rockey v. Hershman, 138 N.E. 

339, 193 Ind. 168. 

4 C.J. p 426 note 85. 

Designation listing portions of 
transcript to be printed, need not be 
included. 

Mass.—Donahue v. Kenney, 110 N.E. 
2d 846, 330 Mass. 9. 

Notation of appeaoranoes 
The trial judge’s notations on the 
appearance docket constitute no part 
of the transcript on appeal. 

Tex.—Smith v. Watson, Civ.App., 44 
S.W. 2d 815. 

78. Ariz,—Swank v. Young, 130 P.2d 
918, 60 Ariz. 18. 
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D.C.—American Electrotype Co. v. 
Kerschbaum, 105 F.2d 764, 70 App. 
D.C. 241. 

La.—Alfred Hiller Co. v. Hotel 
Grunewald Co., 70 So. 234, 138 La. 
305. 

Mass.—Weiner v. Pictorial Paper 
Package Corp., 20 N.E.2d 458, 303 
Mass. 123. 

Miss.—Patridge v. McAtee, 81 So.2d 
714. 

S.C.—Stevenson v. B. B. Kirkland 
Seed Co., 180 S.E. 197, 176 S.C. 345. 
4 C.J. p 426 note 86. 

All persons concerned in the prep¬ 
aration of the record, including coun¬ 
sel, must see that extraneous matter 
is excluded. 

Conn.—Glodenis v. American Brass 
Co., 170 A. 146, 118 Conn. 29. 

79- Ala.—Gay v. Taylor, 94 So. 473, 
208 Ala. 376. 

Ark.—Brooks v. Wooten-Epes Co., 
149 S.W.2d 553, 202 Ark. 204. 

Cal.—Sterling Realty Co. v. Relfe, 
101 P.2d 689, 15 C.2d 406—Union 
Flower Market v. Southern Cali¬ 
fornia Flower Market, 76 P.2d 503, 
10 C.2d 671. 

Sharick v. Galloway, 55 P.2d 
1196, 12 C.A.2d 733. 

Fla.—Brinson Const. Co. v. Leach, 
86 So. 2d 889—-Moorhead v. Moor¬ 
head, 31 So.2d 867, 159 Fla. 470— 
Aired v. Porro, 3 So.2d 123, 147 
Fla. 518. 

Ill.—Kowbel v. Richardson, 34 N.E. 

2d 875, 311 Ill.App. 244. 

Ind.—Terre Haute Paper Co. v. Price, 
App., 47 X.E.2d 166. 

Kan.—Barker v. Fleming, 148 P.2d 
493, 158 Kan. 549. 

Ky.—Sickmeier v.- Merchants & Me¬ 
chanics Loan & Building Ass’n of 
Newport, 163 S.W.2d 475, 291 Ky. 
182. 

Mo.—State ex rel. National. Outdoor 
Advertising Co. v. Seehorn, 188 S. 
W,2d 657, 354 Mo.. 170. 

Kissack v. St. Louis Public Serv¬ 
ice Co., App., 198 S.W.2d 400. 
Mont.—Great Falls Nat. Bank v. 

Young, 215 P. 651, 67 Mont. 328. 
N.J.—Paoler<?io v." Wright, 62 A.2d 
217, 1 N.J. 121. 

Fitzgerald v: Finnegan, 71 A. 2 d 
377, 6 N.J.Super.- 371. 

N.Y.—Capone v. Matteo Realty Cor¬ 
poration, 271 N.Y.S. 554, 241 App. 
Div. 845. - 

N.C.—Watkins v. Grier, 30 S.E.2d 
219, 224 N.C. 334—Watkins vi 

Grier, 30 S.E.2d 223, 224 N*C. 339. 
Okl.—Board of Trustees of Fire¬ 
men’s Relief and Pension Fund of 
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and where a statute or rule of court specifies the 
papers or documents which the transcript on ap¬ 
peal must contain, only those required should be 
put into the transcript . 80 If the matter to be in¬ 
cluded in the transcript is not fixed by statute or rule 
of court, counsel for the party requesting the tran¬ 
script should inform the clerk or other official as to 
what to include in it , 81 and the clerk has no discre¬ 
tion to omit anything which is directed by either 


party to be inserted , 82 although he may deem such 
matter unnecessary or immaterial . 83 Under some 
statutes, where no specific directions are given the 
clerk regarding the preparation of the transcript* 
the clerk must make up the transcript as the law 
directs . 84 

Matters and papers not part of the transcript, 
such as attached papers and memoranda 85 and inter- 


Town of Thomas v. Mulcahy, 116 
P.2d 1000, 189 Okl. 326. 

Or.—Schaefer v. Montgomery Ward 
& Co., 120 P.2d 235, 167 Or. 679. 
Pa.—Williamson v. Barrett, 42 Pa. 
Dist. & Co. 101, 90 Pittsb.Leg.J. 
176. 

S.C.—Herring v. Lawrence Ware¬ 
house Co., 72 S.E.2d 453, 222 S.C. 
226. 

Tex.—Downey v. Downey, Civ.App., 
117 S.W.2d 830—Childs v. Childs, 
Civ.App., 105 S.W.2d 799—In re 
Dudley’s Estate, Civ.App., 88 S.W. 
2d 616, error dismissed. 

Va.—Hall v. Miles, 90 S.E.2d 815, 197 
Va. 644. 

Wash.—Fuller v. Friedman, 237 P. 

293, 135 Wash. 116. 

4 C.J. p 425 note 82. 

“Acts or statements of the court” 

A statute in requiring as prerequi¬ 
site to perfection of an appeal a 
transcript of the “acts or statements 
of the court” has been held to have 
reference to acts or statements 
which amount to rulings on ques¬ 
tions submitted to the court and not 
to contemplate remarks made by 
court or counsel in nature of a run¬ 
ning colloquy preceding rulings by 
the court. 

Cal.—Finley v. Superior Court of 
San Mateo County, 122 P.2d 938, 50 
C.A.2d 235. 

Consent to insufficient transcript 
Appellees do not consent to an in¬ 
sufficient transcript of the record 
where, by supplemental praecipe, ap¬ 
pellees requested additional portions 
of the record. 

N.M.—O’Neal v. Geo. E. Breece Lum¬ 
ber Co., 28 P.2d 523, 38 N.M. 94. 

Order granting change of venue 
Under Code Civ.Proc. § 953a, it was 
not necessary that a transcript on 
appeal from an order granting a 
change of venue, made upon the files 
and records in the action, should 
contain the court’s statements at the 
hearing of the motion or the objec¬ 
tion of counsel to granting the mo¬ 
tion. 

Cal.—Pierce v. Works, 154 P. 852, 
171 C. 684. 

Page of record 

Under Civ.Code Pract. § 739, re¬ 
quiring an appellant to file with the 
transcript a statement containing the 
page of the record on which the 
judgment appealed from may be 


found, an order of the lower court 
discharging a rule against a judg¬ 
ment debtor to show cause why he 
had not complied with an order re¬ 
quiring him to pay over money 
claimed to be on his person cannot 
be reviewed, where the statement in 
the case makes no reference as to 
where such order can be found. 

Ky.—Owens v. Childress, 225 S.W. 
487, 189 Ky. 676. 

Recitals in judgment insufficient 
Matters which the statute requires 
the transcript to show may not be 
shown by recitals in the judgment. 
Tex.—Downey v. Downey, Civ.App., 
117 S.W.2d 830. 

On motion the usual require¬ 
ment is that the transcript must 
show that the papers returned com¬ 
prise all those used by the parties 
on the motion. 

Cal.—Snyder v. Snyder, 15 P.2d 510, 
216 C. 616. 

4 C.J. p 425 note 83. 

X-ray pictures 

The appellate court may exercise 
a discretion as to what objects are 
of such character as to make it im¬ 
practical to incorporate them in the 
record, and some X-ray pictures come 
within this discretion. 

Ala.—Yarbrough v. Mallory, 144 So. 
447, 225 Ala. 579. 

80- Cal.—Sterling Realty Co. v. Rel- 
fe, 101 P.2d 689, 15 C.2d 406—Un¬ 
ion Flower Market v. Southern Cal¬ 
ifornia Flower Market, 76 P.2d 503, 
10 C.2d 671—City of Los Angeles 
v. Forrester, 48 P.2d 27, 4 C.2d 152. 

Finley v. Superior Court of San 
Mateo County, 122 P.2d 938, 50 C. 
A.2d 235. 

Fla.—Aired v. Porro, 3 So.2d 123, 147 
Fla. 518. 

Ind.—State ex rel. Osborn v. Edding¬ 
ton, 195 N.E. 92, 208 Ind. 160. j 
Pa.—Williamson v. Barrett, 42 Pa. 
Dist. & Co. 101, 90 Pittsb.Leg.J. 
176. 

Tenn.—Mutual Life Ins. Co. of New 
York v. Burton, 72 S.W.2d 778, 167 
Tenn. 606. 

Tex.—In re Dudley’s Estate, Civ. 
App., 88 S.W.2d 616, error dismiss¬ 
ed. 

4 C.J. p 426 note 89. 

Citation 

A statute requiring the citation 
and return thereon to be copied into 
the transcript, unless the pleadings 
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or judgment shows defendant’s ap¬ 
pearance, is not complied with by a 
fact recital in the judgment that de¬ 
fendant was duly served with cita¬ 
tion. 

Tex.—Peterson & Tvrdik v. Mueller- 
Huber Grain Co., Civ.App., 58 S.W. 
2d 890. 

81. Md.—Tilghman v. Frazer, 81 A. 
2d 627, 198 Md. 250—Brinsfield v. 
Mather, 171 A. 357, 166 Md. 473. 

4 C.J. p 427 note 92. 

In Massachusetts, however, the 
duty of preparing all papers, includ¬ 
ing the transcript of the evidence, 
rests on the clerk, or other designated 
official, and on him alone. 

Mass.—Niosi v. Leveroni, 174 N.E. 

228, 274 Mass. 115. 

Lost pleading 

The district court clerk has no au¬ 
thority to include in the transcript a 
purported copy of a supplemental 
pleading allegedly lost, since lost 
papers in a case must be substituted 
in the manner prescribed by statute. 
Tex.—Earnest v. Couch, Civ.App., 71 
S.W.2d 547. 

Notice to omit 

There is no need of notice of in¬ 
tention to omit from the printed rec¬ 
ord papers not in evidence, which, 
under Sup.Ct.Rules, rule 45, are not to 
be printed, unless some question with 
respect to them is raised by an as¬ 
signment of error, but appellant at 
his peril has to determine whether 
any such paper should be printed. 

Pa.—Steel v. Levy, 127 A. 766, 282 
Pa. 338. 

82. Fla.—Worley v. Dade County Se¬ 
curity Co., 42 So. 527, 52 Fla. 666. 

4 C.J. p 419 note 31. 

83. Fla.—Ray v. Trice, 37 So. 582, 48 
Fla. 297. 

84. La.—Perkins v. Wisner, 132 So. 
493, 171 La. 898. 

Palpably foreign, matter 
Clerk may properly refuse to in¬ 
corporate in record proceedings of 
another case or any other palpably 
foreign matter. 

Md.—Naught on v. Paul Jones & Co., 
59 A.2d 496, 190 Md. 599. 

85. Ind.—Carver v. Carver, 44 Ind. 
265. 

Md.—Berlage v. Boyd, 112 A.2d 461, 
206 Md. 521. 



4A C.J.S. 


§§ 1037-1038 APPEAL & ERROR 

lineations and writings on the margins of pages , 86 
cannot be considered. The transcript cannot be 
aided by reference to the record in another case - 7 
or in a former appeal , 85 although such records, if 
properly before the court, may be incorporated into 
the transcript . 59 If separate appeals are taken by 
different parties in the same case, a part of the 
record already on file in the appellate court in one- 
appeal need not be again copied in the other ap¬ 
peal, but shall, if placed with the new record, Le 
considered as part of it . 90 

§ 1038. Incorporating Bill of Exceptions 

a. In general 

b. How made part of record 

a. In General 

A bill of exceptions is an essential part of a full tran¬ 
script and generally must be embodied in the transcript 
before it will be considered. 

A bill of exceptions is an essential part of a full 


transcript . 90 - 50 A bill of exceptions is not a part 
of the record proper or of the judgment roll 91 and, 
unless embodied in the transcript and shown by the 
record to have been allowed by the court below , 92 
it will not be considered . 93 

Orininal bill. Except where authorized or re¬ 
quired by statute , 94 a copy of the bill of exceptions, 
and not the original, should be incorporated in the 
transcript and returned to the appellate court, un¬ 
less it is necessary' to see the original . 95 

b. How Made Part of Record 

A bill of exceptions must be properly authenticated 
; and identified to become a part of the appeal record. 

A bill of exceptions does not become part of the 
appeal record unless requirements as to authentica¬ 
tion or identification 96 and designation in praecipe 97 
have been observed. 

As a general rule, where duly signed and filed, 
a bill of exceptions becomes part of the record, 


Okl.—Priddy v. Massey, 236 P.2d 425, 
20S Okl. 363. 

4 C.J. p 426 note 50. 

88. Cal.—Heilbron v. Heinlen, 14 P. 
24. 72 C. CT6. 

Wash.—Cunningham v. Seattle Elec¬ 
tric R., etc., Co., 28 P. 745, 3 Wash. 
471. 

4 C.J. p 427 note 91. 

87. Ind.—Indiana, etc., R. Co. v. Kee¬ 
ney, 93 Ind. 100. 

Ky.—Chenault v. State Bank & Trust 
Co., 128 S.W.2d 715, 278 Ky. 453. 

Monticello Nat. Bank v. Bryant, 
13 Bush 419. 

N.C.—Branch v. Wilmington, etc., R. 

Co., SS X.C. 573. 

4 C.J. p 427 note 94. 

88. Ind.—Cleveland, etc., R. Co. v. 
Wynant, 34 N.E. 569, 134 Ind. 681. 

4 C.J. p 427 note 95. 

89. La.—Cockrell v. Moran Corp. of 
the South, 15 So.2d 805. 204 La. 
405—Marine Bank & Trust Co. v. 
Shaffer, 116 So. 838, 166 La. 164. 

N.M.—De Baca v. Perea, 184 P. 4S2, 
25 N.M. 442. 

90. Ky.—Stone v. Cromie, 7 S.W. 
920, 87 Ky. 173. 

90.50 Mo.—Bales v. Jefferson City 
Lines, App., 192 S.W.2d 27. 

91. Ala.—Wallace v. Crosthwait, 36 
So. 622, 139 Ala. 529. 

Idaho—Haas v. Teters, 113 P. 96, 20 
Idaho 182. 

4 C.J. p 427 note 97. 

92. Ill.—People v. Andrus, 132 N.E. 
225, 299 Ill. 50. 

Okl.—Merry v. Industrial Building & 
Loan Ass’n, 280 P. 822, 138 Okl. 
240. 

Term.—Brockman v. Rodgers, 65 S.W. 
2d 245, 16 Tenn.App. 542. 


Tex.—Pelton v. Cooke, Civ.App., 209 
S.W. Jd 398, error refused no re¬ 
versible error. 

4 C.J. p 427 note 98. 

On writ of error 

Whether in the preparation of a 
transcript of the record in a case 
in which a writ of error to the judg¬ 
ment has been taken the bill of ex¬ 
ceptions should be included is a 
question to be determined by coun¬ 
sel either upon one side or the other. 
Fla.—Fidelity & Deposit Co. of Mary¬ 
land v. Manatee County, 83 So, 268, 
78 Fla. 470. 

Clerk’s certificate 

In order to make a bill of excep¬ 
tions a part of the record, it must 
precede the clerk’s certificate in the 
transcript and be thereby in fact in¬ 
corporated therein. 

Ind.—Robinson v. Smith, 115 N.E. 
336, 64 Ind.App. 119. 

93, N.J.—Davis v. Littel, 46 A. 631, 
64 N.J.Law 595. 

Tex.—Pelton v. Cooke, Civ.App., 209 
S.W.2d 398, error refused no re¬ 
versible error. 

4 C.J. p 427 note 99. 

94. Ohio.—State v. Spence, 113 N.E. 
1048, 94 Ohio St. 252. 

4 C.J. p 429 note 27. 

I n Illinois 

(1) Under the provisions of the 
statute, the original bill of excep¬ 
tions may be incorporated into the 
transcript of the record by stipula¬ 
tion. 

Ill.—Marshall Field & Co. v. Nyman, 
210 Ill.App. 214, affirmed 120 N.E. 
756, 285 Ill. 306. 

4 C.J. p 429 note 27 [b] (1). 

(2) Other particulars of Illinois 
rule, see 4 C.J. p 429 note 27 [bj. 
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(1) If the bill of exceptions is 
taken solely for the purpose of in¬ 
corporating the evidence into the 
record, the original bill may be cer¬ 
tified to the appellate court by the 
clerk. Where the bill contains other 
matter a copy must be incorporated 
into the transcript. 

Ind.—Workman v. State, 73 N.E. 917, 

165 Ind. 42. 

4 C.J. p 429 note 27 [c] (1). 

(2) The taking of the original 
manuscript of the evidence from the 
bill of exceptions and putting it into 
the transcript, instead of copying into 
the transcript that part of the bill, 
does not bring the evidence into the 
record. 

Ind.—South Chicago City B. Co. v. 
Zerler, 65 N.E. 599, 37 Ind.App. 
488. 

(3) Accordingly, instructions can¬ 
not be brought up by original bill. 
Ind.—Hood v. Porthauer, 182 N.E. 90, 

94 Ind.App. 680—Woods v. Koga, 

166 N.E. 601, 90 Ind.App. 401. 

4 C.J. p 429 note 27 [c] (2). 

(4) Other aspects of Indiana rule, 
see 4 C.J. p 429 note 27 [c]. 

95. Iowa.—Fernow v. Dubuque, etc., 
R. Co., 22 Iowa 528. 

4 C.J. p 430 note 28. 

96. Ind.—Satterblom v. Wasson, 41 

N.E.2d 674, 111 Ind.App. 377— 

Hudacko v. Wolf, Sayer & Hellar, 
115 N.E. 786, 64 Ind.App. 320. 

Tex.—United Gas Pipe Line Co. v. 

Helscher, Civ.App., 259 S.W.2d 735. 
4 C.J. p 427 note 2. 

97. Ind.—McCaslin v. Advance Mfg. 
Co., 58 N.E. 67, 155 Ind. 298. 

4 C.J. p 428 note 3. 
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whether or not attached to the judgment roll , 98 
although, if the bill is not presented and allowed 
within the time prescribed , 99 and signed 1 within 
the time allowed , 2 and filed after being signed 3 
within due time , 4 and made part of the record by 
order of court , 5 it constitutes no part thereof. It 
has also been held that, where signed and filed be¬ 
fore return is made on appeal, the clerk should an¬ 
nex the same to the judgment roll ; 6 and that, where 
signed and filed after the return is made, permis¬ 
sion may be granted on suggestion of diminution 
in the record to withdraw and annex the bill, or 
the bill may be sent up by the trial clerk as a sup¬ 
plemental return verified by separate certificate . 7 

Where by statute a bill of exceptions becomes a 
part of the judgment roll by being attached thereto, 
it need not also be incorporated therein . 8 

In copying into a transcript a bill of exceptions 
containing the evidence, it is sufficient, after stating 
that an instrument has been read in evidence, to 
refer to a preceding page of the transcript where the 
instrument is copied as an exhibit filed with the 
pleadings; it need not be copied again even though 
it was copied into the bill of exceptions ; 9 but a 
bill of exceptions filed as a part of the record in 
another case cannot be included in the record by 
reference . 10 


APPEAL & ERROR §§ 1038-1039 

According to some authority, the fact that the bill 
of exceptions is included in the statement of facts, 
and not brought in the record outside thereof, does 
not prevent a consideration of the assignments of 
error . 11 

The clerk has no authority to make bills of excep¬ 
tions part of the record, nor does the mere copying 
by him of unauthenticated bills have that effect . 12 

Place of hill of exceptions in transcript . The bill 
should usually precede the clerk’s certificate to the 
record . 13 

§ 1039. Incorporating Case or Statement of 
Facts 

The case-made or statement of facts on appeal must 
be sent up with the transcript. 

The case-made or statement of facts on appeal 
must be sent up with the transcript or return in 
compliance with the order of the judge, court, or 
referee who settles it , 14 and where duly settled, 
signed, and filed, the case-made or statement of 
facts becomes a part of the record in the cause . 15 

Whether the original case or statement of facts, 
or a transcript thereof, is to be returned to the ap¬ 
pellate court depends upon statutory requirements. 
Under some statutes a copy of the statement of 


98- Or.—State v. Jennings, 87 P. 

524, 89 P. 421, 48 Or. 483. 

4 C.J. p 428 note 4. 

99. Ind.—Taylor v. Schradsky, 97 N. 

E. 790, 178 Ind. 217. 

4 C.J. p 428 note 6. 

1. Ark.—Ft. Smith, S. & R. I. R. Co. 
v. Lovelady, 234 S.W. 634, 150 Ark. 
508. 

4 C.J. p 428 notes 6-7. 

Signing* of part of hill 
A transcript presented by appel¬ 
lant which contained several papers 
purporting to be a bill of exceptions, 
only one of which, and that a mere 
skeleton bill, was signed by the trial 
judge, is insufficient to enable the 
supreme court to ascertain which of 
the entries was the bill of exceptions 
and what it contained. 

Ark.—Ft. Smith, S. & R. I. R. Co. v. 
Lovelady, supra. 

2. Okl.—Western Inv. Co. v. May¬ 
berry, 99 P. 652, 23 Okl. 76. 

4 C.J. p 428 note 8. 

3. Ind.—Veneziani v. Morrissey, 68 
N.E. 682, 161 Ind. 391. 

4 C.J. p 428 note 9. 

4 . Utah.—Warnock Ins. Agency v. 
Peterson Real Est. Inv. Co., 101 P. 
699, 35 Utah 542. 

4 C.J. p 428 note 10. 
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5. Ky.—Padgett v. Mays, 11 Ky.Op. 
24. 

4 C.J. p 429 note 11. 

In Ohio a bill of exceptions is an 
“original paper” within Gen.Code § 
12263, providing for the filing with 
the transcript of “such original pa¬ 
pers or transcripts thereof as are 
necessary to exhibit the error com¬ 
plained of,” and it is not necessary 
that there be a journal entry, order¬ 
ing it to be made a part of the rec¬ 
ord, in order to entitle it to be con¬ 
sidered by a reviewing court. 

Ohio.—State v. Spence, 113 N.E. 1048, 
94 Ohio St. 252. 

4 C.J. p 429 note 11 [a]. 

6. Cal.—Wetherbee v. Carroll, 33 C. 
549—More v. Del Valle, 28 C. 170. 

Nev.—State v. Ah Mook, 12 Nev. 369. 
Wis.—Jackson v. Bellevieu, 30 Wis. 
250. 

7. Wis.—Jackson v. Bellevieu, supra 
—Vroman v. Dewey, 22 Wis. 360. 

8. N.T.—Schenectady, etc., Plank 

Road Co. v. Thatcher, 6 How.Pr. 
226. 

9. Ind.—Binkley v. Forkner, 19 N.E. 
753, 117 Ind. 176, 3 L.R.A 33. 

4 C.J. p 429 note 16. 

Ip. Ill.—Frank v. Chicago, 75 N.E. 
213, 216 Ill. 587. 
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11. Tex.—Ware v. Perkins, Civ.App., 
178 S.W. 846. 

12. Ky.—Padgett v. Mays, 11 Ky.Op. 
24. 

4 C.J. p 429 notes 16 [a], 26. 

13. Ind.—Butt v. Lake Shore, etc., 

R. Co., 65 N.E. 529, 159 Ind. 490. 

14. Minn.—Vossen v. Thulin, 70 N. 
W.2d 287, 244 Minn. 351. 

S.C.—Boggs-Tate Co. v. Bishop, 146 S. 

E. 677, 149 S.C. 69. 

4 C.J. p 430 note 31. 

Zt is permissible to include in tran¬ 
script a stipulation between counsel 
as to testimony given on trial. 

La.—Myrick v. Clark, App., 77 So.2d 
64. 

Absence of agreement 
A statement of fact not appearing 
in the transcript of the record or 
agreed to between opposing counsel 
will not be accepted on appeal. 

S.C.—King v. Western Union Tele¬ 
graph Co., 166 S.E. 629, 167 S.C. 
500. 

Xn exceptions only 

The supreme court will not con¬ 
sider a statement of facts appearing 
only in the exceptions. 

S.C.—Boggs-Tate Co. v. Bishop, 146 

S. E, 677, 149 S.C. 69. 

15. Okl. — Gwinnup v. Griffins, 113 P. 
909, 26 Okl. 866. 

4 C.J. p 430 note 32. 
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facts in the transcript cannot be considered on ap¬ 
peal in place of the original, 1 ® particularly where 
appellee objects to a copy. 17 Under some statutes, 
however, where the original statement of facts must 
be sent up on appeal, a duplicate must be filed with 
the clerk of the trial court 18 

§ 1040. Incorporating Certificate of Evidence 

In a chancery cause, where the decree does not recite 
the facts which the evidence establishes, the certificate 
of evidence should be incorporated into the transcript. 

Since a certificate of evidence in a chancery cause, 
when properly filed, becomes a part of the record 
in that cause, 1 ® it should be incorporated into the 
transcript on appeal in order that the court may re¬ 
view questions based on the evidence, where the 
decree does not recite the facts which the evidence 
established. 20 

§ 1041. Incorporating Evidence 

Ail the evidence material on appeal must be incor¬ 
porated into the transcript. 

As pointed out in § 703, when material to the 
questions involved in the appeal, the evidence must 
be shown by the record; and since the evidence, as 
shown in § 758, is not a part of the record proper, 
it is necessary» when a review of the questions de¬ 


pending thereon is desired, to incorporate it into the 
transcript on appeal by proper means, such as a 
bill of exceptions, discussed in § 820, a case or 
statement on appeal, discussed in § 921, or a cer¬ 
tificate of evidence, discussed in § 973; otherwise, 
as explained in §§ 1168-1175, such questions are 
not presented for review. 

All the evidence material or necessary to a re¬ 
view of the errors assigned must be incorporated 
into the transcript on appeal in the manner just 
mentioned. 21 Unless required by statute, 21 * 5 or un¬ 
less necessary to a dear understanding of the errors 
assigned, all the evidence introduced, or offered 
and excluded, in the trial court need not be set out 
in the transcript of the record; as a rule, only so 
much of the evidence need be set out in the tran¬ 
script as is necessary for a review by the appel¬ 
late court of the errors alleged; and where the ap¬ 
peal or writ of error is prosecuted only for errors 
apparent of record, the transcript need not contain 
the evidence or any part thereof. 22 It has been held 
that the original or a copy of a plat offered in evi¬ 
dence in an ejectment suit should be annexed to the 
transcript to make it evidence as a complete rec¬ 
ord, 23 and that the omission of an assignee’s deed, of 
an order nunc pro tunc, correcting the description 


18. Okl.—Eveland v. Campbell, 264 
F. *1#, lit Okl. 57—Creek Realty 
Co. v. City of Muskogee, 153 P. 180, 
49 Okl. 413. 

Tex.—Sealing v. Collins, Civ.App., 214 
S.W. $24. 

4 C.J. p 431 note 33. 

17. Tex.—City of Pearsall v. Craw¬ 
ford, Civ.App., 213 S.W. 327. 

4 C.J. p 431 note 34. 

18. Tex.—Hunker v. Estes, Civ.App., 

139 S.W. 470—Witherspoon v. 

Crawford, CivApp, 133 S.W. $33. 

13. Ill,—Waliahan v. People, 40 Ill. 
192. 

20. I1L—Day v. Davis, 72 N.E. $82, 
213 Ill. S3. 

McReynoids v. Brown, 121 Ill. 
App. 261—Finch v. Finch, 111 HL 
App. 481. 

2X. U-S.—Linde Air Products Ca v. 
Morse Dry Dock & Repair Ca., N. 

24$ F. 834, 159 C.CA 13$. 

Ala.—Meshow v. Agee, 87 Sot. 95, 294 
Ala. $21. 

Colo.—Forney Mfg. Col v. Cairns, 214 
P.2d 375, 121 Colo. 184. 

Kan.—Crowder v. Lindbergh, 2$5 P. I 
2d 851, 175 Kan. $71—Barker v 
Fleming, 148 P.2d 493, 158 w»n 
$49. 

Ky.—Conley’s Adm’r v. Kindred, 199 
S.W.2d $10, 304 Ky. 1—Carter- v. 


Scott, 140 S.W.2d 1039, 283 Ky. 269 
—Easley & Siegelman v. Kramer, 
94 S.W.2d 1030, 264 Ky. 425. 

Miss.—Gaw v. City of Holly Springs, 
87 So.2d 252—Paine v. Mikell, 192 
So. 15. 187 Miss. 125. 

Mo.—Brand v. Brand, 245 S.W.2d 94. 
Mont.—Roberts v. Sinnott, 169 P. 49, 
54 Mont. 114. 

Pa.—Williamson v. Barrett, 42 Pa. 
Dist. & Co. 101, 90 Pittsb.Deg.J. 
176. 

R. I.—Davis v. Perrino, 197 A 393, 60 
R.I. 145. 

S. C.—Thompson v. Anderson, 37 SJEL 
2d 581, 208 S.C. 208. 

Va.—De Mott v. De Mott, 92 S.E.2d 
342, 198 Va. 22. 

4 CU. p 431 note 43. 

X& Louisiana the clerk’s certificate 
to the transcript must show that all 
the evidence received and considered 
below has been transcribed, except 
is cases of appeal for errors appar¬ 
ent of record, or where the omission 
is of cumulative evidence only. 

La.—State ex reL Graham v. O'Quina, 
7 La.App. 8$. 

4 GJ. p 431 note 43 [e}. 

Whether or not photographs were 
mounted on cardboard or flexible 
doth, s«eSr exhibits should not be, 
excluded from the transcript because* 
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the stenographer thought it was im¬ 
practicable to attach them. 

Mo.—Craven v. Midland Milling Co., 
241 S.W. 658, 209 Mo.App. 557. 

Oral evidence, taken by a commis¬ 
sioner and reporter to the full court, 
cannot be abbreviated in the tran¬ 
script. 

Mass.—Romanausky v. Skutulas, 154 
N.E. 85$, 258 Mass. 190. 

21-5 R.I.—Davis v. Perrino, 197 A. 
393, 60 R.I. 145—Corbett v. Pen- 
hall, 192 A 171, 58 R.I. 185. 

22 . Conn.—Bennett v. De Leonardo, 
145 A 61, 109 Conn. 602, followed 
in Shelton v. De Leonardo, 145 A. 
63, 109 Conn. 608. 

Md.—Daiger v. Daiger, 140 A. 717, 
154 Md. 501. 

N.H.—Lavigne v. Nelson, 18 A2d 832, 
91 N.H. 304. 

Pa.—Sims v. Pennsylvania R. Co., 123 
A 676, 279 Pa. 111. 

S.C.—Anderson v. ^E3tna Casualty & 
Surety Co., 178 S.E. 819, 175 S.C. 
254. 

4 GJ. p 432 note 43%. 

Where no correction of findings is 
involved in the appeal, the evidence 
should not be printed. • 

Conn.—Spagnolo v. Lanza, 147 A 594, 
110 Conn. 178. 

23. Md.—Omdorff v. Mumma, 3 
Harr. & J. 70. 


* 
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of the land, and of the petition on which it was 
made, may be fatal on appeal. 24 

§ 1042. Incorporating Original Papers 

Unless authorized or required by statute, order of 
court, or the exigencies of the situation, the original pa¬ 
pers in a cause should not be returned on appeal but 
should be copied into the transcript. 


APPEAL & ERROR §§ 1041-1042 

Unless authorized or required by statute, by stip¬ 
ulation of parties, 25 by order of the trial judge, 26 
or by order of the appellate court, 27 the original 
papers in a cause, 28 such as pleadings, 29 evidence, 30 
court orders, 30 - 5 appeal bonds, etc., 31 should not be 
returned on appeal. They should, as a rule, be 
copied into the transcript, 32 unless a copy would 


24. Ala.—McEachin v. Warren, 9 So. 
197, 92 Ala. 554. 

25. Ill.—Marshall Field & Co. v. 
Nyman, 120 N.E. 756, 285 Ill. 306. 

4 C.J. p 432 note 45. 

26. Miss.—Gaw v. City of Holly 
Springs, 87 So.2d 565—Sovereign 
Camp, W. O. W. v. Duncan, 165 So. 
546, 175 Miss. 724—Planters’ Oil 
Mill v. Yazoo & M. V. R. Co., 117 
So. 242, 150 Miss. 813. 

Tex.—Hodges v. Leach, Civ.App., 214 
S.W.2d 837—Food Machinery Corp. 
v. Moon, Civ.App., 165 S.W.2d 773. 
4 C.J. p 432 note 46. 

Only In cases where authorized 
The circuit court has no right or 
power to authorize the bringing up 
of the original papers as the record 
save and except as to original ex¬ 
hibits used in the trial of a case in 
the circuit court and made part of 
the record there. By Appellate Ct. 
Rules, rule 3, subsection 12, such 
original exhibits may, by order of the 
trial court, be brought to the appel¬ 
late court without being copied in 
the transcript. 

Ky.—Smith v. State Highway Com¬ 
mission, 54 S.W.2d 48, 245 Ky. 739. 

27. Miss.—Ivy v. Robertson, 70 So.2d 
862, 220 Miss. 364—Austin v. Von 
Scutter, 151 So. 563, 170 Miss. 467. 

4 C.J. p 432 note 47. 

28. Ill.—Pinkerton v. Pinkerton, 209 
Ill.App. 393. 

Ind.—Dalton Foundries v. Jefferies, 
51 N.E.2d 13,* 114 Ind.App. 271, fol¬ 
lowed in Dalton Foundries v. Dean, 
51 N.E.2d 397, 114 Ind.App. 289. 
Ky.—Smith v. State Highway Com¬ 
mission, 54 S.W.2d 48, 245 Ky. 739 
—Jones v. Baker, 21 S.W.2d 143, 231 
Ky. 135. 

Miss.—Austin v. Von Seutter, 151 So. 
563; 170 Miss. 467. 

N.M.—Baca v. Unknown Heirs of Ja¬ 
cinto Palaez, 146 P. 945, 20 N.M. 1. 
Tex.—Hereford v. Tilson, Civ.App., 
198 S.W.2d 275, reversed on other 
grounds 200 S.W.2d 985-, 145-Tex. 
6 OX). ' 

4 C.J. p 432 note 48. 

.2$. Fla.—Hartsfield v., Palbicke, 155 
So. 665, il6 Fla. 209/ ' 

Ind.—Department of Financial Insti¬ 
tutions v. NetSnAnn; 26 N.FJ.2d' 388, 

217 Ind. 85. - ' . .- • 

M,ont ; —J^i r,e Extension, _of Bounda- 
'*'/ries of (JjbW Creek irr. Dist., 207 P. 

'‘m; *63 Mont.^s. 4 * 

4 C.J. p 432 note 49. I 


Amended pleading 

Where an amended pleading has 
been filed, and no question is raised 
as to the original, the original must 
not be put in the transcript, but when 
the filing date of the original plead¬ 
ing is rendered material by the ad¬ 
verse party pleading that the action 
is barred by the statute of limita¬ 
tions, such filing date is properly 
made a part of the transcript. 

Idaho.—Ryan v. Old Veteran Mining 
Co., 207 P. 1076, 35 Idaho 637. 

30 . Ala.—Missouri State Life Ins. 
Co. v. Stuckey, 141 So. 246, 224 Ala. 
590. 

Cal.—Landfield v. Gardner, 198 P.2d 
717, 88 C.A.2d 320. 

Fla.—Lasseter v. Long, 90 So. 621, 
82 Fla. 460. 

Ind.—Terre Haute Paper Co. v. Price, 
47 N.E.2d 166, 113 Ind.App. 578. 

La.—Succession of Edenborn, 22 So. 
2d 673, 208 La. 25. 

Miss.—Spitchley v. Covington, 177 So. 
31, 181 Miss. 678—Sovereign Camp, 
W. O. W., v. Duncan, 165 So. 546, 
175 Miss. 724—Planters’ Oil Mill v. 
Yazoo & M. V. R. Co., 119 So. 168. 
Tex.—Hodges v. Leach, Civ.App., 214 
S.W.2d 837—First Nat. Bank v. Van 
Horn, Civ.App., 2 S.W.2d 333. 

4 C.J. p 432 note 50. 

30.5 Ind.—Department of Financial 
Institutions v. Neumann, 26 N.E.2d 
388, 217 Ind. 85. 

31. Colo.—Metzler v. James, 10 P. 
654, 9 Colo. 115. 

Ill.—Young v. Ward, 21 Ill. 223. 
Original master’s report 

A motion to have certified to the 
supreme court the original master’s 
report and 1 accompanying testimony 
to save the cost and inconvenience of 
copying such matter into the tran¬ 
script must be denied, since to per¬ 
mit any part of the circuit court’s 
original record to be brought up 
would result iii the deprivation of the 
circuit court or of the supreme court 
of part of its record. 

Fla.—Hartsfield v. Palbicke, 155 So. 
665, 115 Fla. 209. 

32 . Ala.—Commercial Inv. Trust v., 
East, 117 So. 160, 217 Ala. 626. 

Cal—Landfield v. Gardner, 198 P.2d 
717, 88 C.A.2d ^O-^-In re Millsap, 
241 P. 920, 75 C.A. 25. 

Fla.—Florida'East Coast Ry. Co. v.. 

^Buckles, $6 So. 397, 85 Fla. 416-^ 
* -Lasssfcter : v. Long, 90 So. 621,- 82 
Fla. 460. - * 

lOli 


Ind.—Dalton Foundries v. Jefferies, 
51 N.E.2d 13, 114 Ind.App. 271, fol¬ 
lowed in Dalton Foundries v. Dean, 
51 N.E.2d 397, 114 Ind.App. 289. 

Ky.—Bingham v. Anderson, 251 S.W. 
973, 199 Ky. 680. 

La.—Succession of Edenborn, 22 So.2d 
673, 208 La. 25—Harrell v. Harrell, 
142 So. 138, 174 La. 957—Lawrence 
v. Lawrence, 134 So. 753, 172 La. 
587. 

Miss.—Spitchley v. Covington, 177 So. 
31, 181 Miss. 678—Planters’ Oil Mill 
v. Yazoo & M. V. R. Co., 119 So. 
168. 

N.C.—Lindsey v. Supreme Lodge of 
Knights of Honor, 90 S.E. 1013, 172 
N.C. 818. 

Or.—Greener v. Evans, 5 P.2d 83, 138 
Or. 58—Mason, Ehrman & Co. v. 
Lewis’ Estate, 281 P. 123, 131 Or. 
242—Mitchell v. Sturtevant, 152 P. 
875, 78 Or. 214. 

Tex.—Patrick v. Simpson, Civ.App., 
168 S.W.2d 315, error refused. 

4 C.J. p 432 note 52. 

Cost no excuse 

The reviewing tribunal is unau¬ 
thorized to direct that the original of 
exhibits received in evidence be omit¬ 
ted from the transcript and trans¬ 
mitted on appeal because of the great 
cost of transcribing. 

Cal.—In re Millsap, 241 P. 920, 75 a 
A. 25. 

Mere agreement of counsel that the 
original exhibits shall be certified to 
supreme court in lieu of a tran¬ 
script thereof is binding on neither 
the clerk of the trial court nor on the 
supreme court. 

Miss.—Austin v. Von Seutter, 151 So. 
563, 170 Miss. 467. 

Original record may only be certified 
by transcript 

Although exhibits or voluminous 
documents in the nature of exhibits 
may, with the approval of the trial 
judge, be certified to the appellate 
court for its inspection as original 
exhibits, the original court record 
below, such as the pleadings, a bill 
of exceptions, master’s report, tran¬ 
script of testimony, orders, decrees, 
etc., can only he evidenced to the ap¬ 
pellate court by a certified transcript, 
since to permit the original record to 
be brought up to the appellate court 
as a part of its * record on appeal 
would result in either the depriva¬ 
tion of the trial court of a part of its 
records or the deprivation of the ap¬ 
pellate cotfrt' of a part of it9 records. 
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not present the points to be reviewed as well as the 
originals. 33 Where a statute requires a transcript 
of the record, original documents will usually be 
disregarded, 34 although it has been held that the 
merits of the controversy may be heard and deter¬ 
mined on the originals sent up. 35 It has also been 
held that where original documents are used in mak¬ 
ing up the transcript without the direction or con¬ 


sent of the appellant, the mistake is not imputable to 
him. 36 

Statutes and rules authorize the transmission of 
original documents and papers in some cases, 37 
particularly documents such as maps and photo¬ 
graphs introduced into evidence which are difficult 
or impractical to reproduce in the record. 38 Stat- 


Ga.—Hart afield v. Palbicke, 155 So 
665, 115 Fla. 206. 

Photostats 

(1) Practice of including in record 
photostats purporting to be copies of 
instruments introduced in evidence 
has been held not to comply with 
rules of procedure governing such 
matter, when it is not shown that 
original instruments could not have 
been copied in statement of facts or 
that they could not have been sent up 
for reviewing court’s inspection by 
order of trial court. 

Tex-—Graves v. Hallmark, Civ.App., 
232 S.W.Sd 130, error refused no 
reversible error—Hodges v. Leach, 
Civ.App., 214 S.W.2d 837. 

<2) However, it has also been held 
that & photostatic copy of instruc¬ 
tions certified by the trial judge to 
be In the form in which they were 
presented to the jury was a proper 
presentment to the reviewing court. 
Mo.—State ex rel. State Highway 
Commission v. Hodgdon, App., 54 S. 
W.M 752. 

<3> Use of a photostat some of i 
which is dim, a part of which is blur- j 
red and much of which is in fine 
print, is condemned. 

Tex.—Robertson v. Smith,. Civ-App^ 
282 S.W.2d S3. 

Xa Hew Mexico 

<1> Sup.Ct.Rules* rule 22 S 1 <133 
P. xi), relative to what shall be in¬ 
corporated is the transcript of the 
record, does not provide for sending 
up the original exhibits. 

NJt—Baca v. Unknown Heirs of Ja¬ 
cinto Palaez, 146 P. 945, 26 N.M. 1. 

<8> Under 6 2 of the rule, where a 
statement of the contents of exhibits 
is not agreed on or made up as pro¬ 
vided by SupwCt-Bules* rule 22 § 1 
<138 P, xi), appellant must have a 
copy of the essential exhibits insert¬ 
ed in the transcript although the 
original exhibits are sent up. 

NJL—Btosa v. Unknown Heirs of Jar- 
date FaSaez* supra, 

33. Ely,—Conley's AdnTr v. Kindred, 
199 S.W.3d 616, 864 Ky. 1. 

Miss.—Spitchiey v« Oovtogton, 177 So. 
31, 181 Miss. 678. 

Mont,—Roberts v. Sinnott, i«9 p. 49, 
JS4 Mont. 114. 

4CJ.P m note 53. 



which require the scrutiny of the 
court to determine their genuineness, 
the books upon proper order may be 
sent with the transcript of the rec¬ 
ord, but they come to the court only 
for such purpose, and cannot be con¬ 
sidered as evidence unless their con¬ 
tents are copied in the transcript. 

Fla.—Lasaeter v. Long, 90 So. 621, 82 
Fla. 460. 

On plea of non est factum 
Documents, the genuineness of 
which is questioned by a plea of non 
est factum, alteration, or other pleas, 
may be sent to the appellate court 
with the record. 

Tex.—Continental Supply Co. v. For¬ 
rest E. Gilmore Co. of Texas, Civ. 
App., 55 S.W.2d 622. 

Physical objects incapable of being 
copied in the transcript of the rec¬ 
ord, introduced in evidence as ex¬ 
hibits, may upon proper order be 
sent to the appellate court for its con¬ 
sideration, but this does not apply to 
books and documents that are capa¬ 
ble of being copied. 

Fla.—Florida Bast Coast Ry. Co. v. 
Buckles, 96 So. 397, 85 Fla. 416— 
Lasseter v. Long, 90 So. 621, 82 Fla 
460. 

34. Ind.—Department of Financial 
Institutions v. Neumann, 26 N.E_2d 
388, 217 End. 85—Mitchell v. Beis- 
senherz, 135 N.E. 885* 192 Ind. 587. 

Utah.—Barnard v. Hardy, 293 P. 12, 
77 Utah 218. 

4 C.J. p 433 note 54. 

35. Wash.—Wilson v. Morrell, 32 P. 

; 733, 5 Wash. 654. 

4 0J. p 433 note 55. 

3S. La.—Levy v. Rich, 30 Sot. 377, 
106 La 243. 

37. Cal.—Landfield v. Gardner, 198 
F.2d 717, 88 CJL2d 320. 

Idaho.—Evans v. District Court of 
Fifth Judicial Dist„ 293 P. 323, 50 
Idaho 66. 

Ind.—Department of Financial Insti¬ 
tutions v. Neumann, 26 N.EL2d 388, 
217 ind. 85. 

State ex rel. GiDfison v. Clifford. 
09 kf.E.24 630, 120 Ind-App. 84, 
transfer denied 90 NJEL&d 350, 228 
Ind. 142. 

Las—Cockrell v. Moran Corp. of the 
South, 15 So.2d 805, 204 La. 405. 
Miss.—Sovereign Camp, W. O. W., v. 
Duncan, 165 So. 546, 175 Miss. 724 
~Dee v. Spikes, ill So- 450, 145 
Miss. 895. 


N.Y.—Mario v. De Oteris, 86 N.Y.S. 
2d 777, 275 App.Div. 678—Starr v. 
Slomowits, 64 N.Y.S.2d 690, 271 
App.Div. 756. 

Tex.—Food Machinery Corp. v. Moon, 
Civ.App., 165 S.W.2d 773. 

Va.—Matthews v. W. T. Freeman 
Co., 60 S.E.2d 909, 191 Va. 385. 

4 C.J. p 433 note 57-58. 

Discretion of court 

Under some statutes either the 
trial or appellate courts may be vest¬ 
ed with a discretion as to when orig¬ 
inal papers may be sent up. 

Tex.—Hartman v. Costales, Civ.App., 
145 S.W.2d 603, error dismissed, 
judgment correct—Campbell v. 
Chapman, Civ.App., 43 S.W.2d 315. 
4 C.J. p 433 note 57-58 Ed]. 

Originals remain part of trial court 
record 

The original records which come 
to the supreme court under a court 
rule remain part of the trial court 
I records. 

Miss.—Brown v. Sutton, 121 So. 835, 
158 Miss. 78. 

Papers introduced in evidence 

(1) Rule that no original paper or 
document embodied in a transcript 
will be considered on appeal refers to 
pleadings and court orders as dis¬ 
tinguished from papers and docu¬ 
ments introduced in evidence. 

Ind.—Department of Financial Insti¬ 
tutions v. Neumann, 26 N.E.2d 388, 
217 Ind. 85. 

<2) A court rule relating to send¬ 
ing of original papers to supreme 
court has been held not to authorize 
trial court generally to send up all 
documentary exhibits to supreme 
court. 

Miss.—Spitchiey v. Covington, 177 So. 
31, 181 Miss, 678. 

Paper* smut be In record below 
The provision of Comp. Sf. (1920) § 
6316, for an application on the filing 
of a petition in error to have the 
original papers sept up includes only 
such original papers as are properly 
A part of the record in the court be¬ 
low. 

Wm—Fitzpatrick V. Bogan, 203 P. 
245, 28 Wyo. 2?3't ' ‘ ' 

3Rr ^ Ala*.—Missouri State, Lif e Tn*, 
Co. v. Stuckey, 141 So. 246;224* Ala. 
590. 


i * there ana marginal notations 
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utory provisions for transmitting original papers 
on an appeal have been held to apply only where the 
court appealed to has power to try the case de 
novo. 39 

Certification . In some jurisdictions the original 
papers, when used, are required to be certified by 
the clerk; 40 in others they must be certified by the 
trial judge. 41 

Sufficiency of copies where originals are required. 
Where, owing to special reasons, an inspection of an 
original paper is necessary to a review by an ap¬ 
pellate court, a copy will not be allowed in the tran¬ 
script or return on appeal; 42 but where the orig¬ 
inal is required merely by statute, and there are no 
special circumstances rendering its inspection by the 
appellate court necessary, the substitution of a copy 
will not necessarily prove fatal. 43 


APPEAL & ERROR §§ 1042-1044 

§ 1043. Incorporating Papers Not of Record 
or on File 

Matters not part of the record should not be included 
in the transcript and, if they are, they may be stricken. 

Matters not a part of the record, and not made 
a part thereof by bill of exceptions or substitute 
therefor, should not be included in the transcript, 44 
and if included they may be stricken. 45 

§ 1044. Incorporating Record or Part There¬ 
of 

The entire record, or part thereof necessary for re¬ 
view, should be incorporated into the transcript. 

Subject to the qualification that the transcript 
need contain only such matters and proceedings as 
are necessary to a review of the alleged errors, as 
already pointed out in § 1037, if necessary for pur¬ 
poses of review, it is the duty of plaintiff in error 
to furnish the reviewing court with a full and com¬ 
plete transcript of the whole record of the court 


89. Ky.—Laytham v. Wilson, 4 Ky.L. 
263. 

40. Wis.—Schomberg Hardwood 
Lumber Co. v. Engel, 90 N.W. 177, 
114 Wis. 273—Ryan v. Philippi, 
83 N.W. 1103, 108 Wis. 254—Ten¬ 
ney v. Madison, 75 N.W. 979, 99 
Wis. 539. 

4 C.J. p 434 note 60. 

41. Ill.—Shields v. Mlchener, 113 Ill. 
App. 18. 

42. Ark.—Halliwell v. Spring, 16 
Ark. 644—Harsh v. Hanauer, 15 
Ark. 252. 

Ohio.—Brotherhood Acc. Co. v. Not- 
ter, 66 N.E. 528, 67 Ohio St. 413. 

4 C.J. p 434 note 62. 

43. Wyo.—McDonald v. Mulkey, 210 
P. 940, 29 Wyo. 99. 

4 C.J. p 434 note 63. 

44. Cal.—Seven Up Bottling Co. of 
Los Angeles v. Grocery Drivers Un¬ 
ion Local 848, 254 P.2d 544, 40 C.24 
368. 

Ind.—Brown v. Stapleton, 24 N.E. 2d 
909, 216 Ind. 387. 

La.—Mackie Pine Products Co. v. 
Frederick, 87 So. 712, 148 La. 687. 

City of Gretna v. Gosserahd, 
App., 181 So. 214. 

Mich.—Haney v. Grand Rapids Trust 
Co., 190 N.W. 684, 221 Mich. 160. 

Mont.—Thompson v. Chicago, B. St Q. 
R. Co., 253 P. 313, 78 Mont. 170. 

.Nev.-^-Crack v. Jones, 140 P. : 2d 580, 
62 Nev. 72, rehearing tdeaied 141 P. 
2d 385; 62 Nev. 72. 

Ohio.—Lutkenhouse V. Vella* App., 
m N„Ei2d 7m . . * ' ; 

SiO:-4Rbss'v. Eddiris, 136 SJS. 375, 
187 S.C. 29. 

Tenn.—Allen v. Cherokee « Motor 


Coach Co., 100 S.W.2d 240, 20 Tenn. 
App. 446. 

Tex.—Reynolds v. City of Alice, Civ. 
App., 150 S.W.2d 455—Hines v. 
Bevers, Civ.App., 105 S.W.2d 388, 
error dismissed—Kiechler v. Kelm, 
Civ.App., 246 S.W. 1079. 

Utah.—O’Gorman v. Utah Realty & 
Construction Co., 129 P. 2 d 981, 102 
Utah 523, modified on other grounds 
133 P.2d 318, 102 Utah 534. 

Wash.—Forbus v. Knight, 163 P.2d 
822, 24 Wash.2d 297—Nagle v. Pow¬ 
ell, 105 P.2d 1 , 5 Wash.2d 215. 
W.Va.—Nolan v. Guardian Coal & Oil 
Co., 194 S.E. 347, 119 W.Va. 545. 

4 C.J. p 434 note 64. 

better from the judge to the clerk, 
giving directions for the entry of an 
order in a wife’s suit for separate 
support, is no part of the record, and, 
where it was not a finding of facts, 
ought not to have been printed. 
Mass.—Churchill v. Churchill, 132 N. 

E. 185, 239 Mass. 443. 

Appeal from order 

Under Code Civ.Proc. $ 951, speci¬ 
fying the papers to be used on appeal 
from orders, an affidavit coming into 
the .transcript under certificate de¬ 
scribing it as part of the judgment 
roll, which it was hot, nor a paper 
used in connection with the order 
from which the appeal was taken, 
the court could not take cognizance 
of its contents. 

Cal.—Nolte v. Nolte, 154 P. 873, 29 
O.A. 126: ‘ . 

Briefs have no place in the certi¬ 
fied transcript -of tj%a .record. 

Fla-—Trotman v. Couture, 124 .So. 
;443,» 98 Fla* 889. 

. Oral testimony held properly pre¬ 
served in ifche “record. i 

M3 


Ark.—Foster v. Graves, 275 S.W. 653, 
168 Ark. 1033. 

Papers in attachment 
Where a tenant’s goods were at¬ 
tached for rent and the property 
levied on was replevied, the papers 
in attachment, unless made exhibits 
to the pleadings or introduced in evi¬ 
dence in replevin action, do not con¬ 
stitute a proper part of the tran¬ 
script, on appeal from judgment in 
the replevin action. 

Miss.—Barlow v. Serio, 91 So. 573, 
129 Miss. 432. 

Proceedings subsequent to judgment 

Papers, evidencing proceedings 
transpiring after rendition of a judg¬ 
ment for recovery on a note and 
foreclosure of a mortgage on a truck, 
are not part of the proceedings lead¬ 
ing up to judgment, should not have 
been included in the transcript and 
will not be considered on appeal. 
Tex.—Higgle v. Automobile Finance 
€ o., CivJlpp., 276 S.W. 439. 

Parties cannot, by an agreement 

in writing, authorize the clerk, in 
preparing the transcript, merely to 
annex documents offered in evidence 
without copying them into the record 
below. 

Ind.—Burdick v. Hunt, 43 Ind. 381. 

45- Ky.—Williams v. Capital Min. p 
etc., Co., 153 S.W. 43, 152 Ky. 47. 
Minn.—Robinson v. Bartlett, 11 
Minn. 410. 

Miss,—Mississippi Cent. R. Co. v. 
Chambers, 60 So. 562, 1-03 Miss. 
400. 

Tex. 77 —GnlT, etc., R. Co. v. Booton, 15 
S.W. 999, Tex.App.Civ.Cas. fi 230. 
4 CJT. p 434 note 65. 
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§§ 1044-1045 APPEAL & ERROR 

below 48 exactly as it is, 47 and errors or omissions 
therein may be noted and called to the attention of 
the court in the statement or history of the case. 48 
Thus copies of the verdict, and of the judgment or 
final order appealed from, 49 and of the judgment 
roll, 50 should be included in the transcript and re¬ 
turned to the appellate court, otherwise the appeal 
may be dismissed. 51 Extrinsic records are not 
placed before the appellate court by a mere refer¬ 
ence to them, 52 nor are recitals or certificates of the 
clerk or judge sufficient to supply omissions in the 
transcript, 63 


In equity all papers filed in the case become, on 
appeal, part of the record, and are to be included 
in the transcript. 54 

§ 1045. - Pleadings 

If necessary, all the pleadings should be copied In full 
into the transcript. 

If necessary for the purpose of review, the 
pleadings should all be copied in full into the tran¬ 
script of the record. 55 Ordinarily, abandoned or 
superseded pleadings, such as those superseded by 
amended pleadings, need not be made part of the 
transcript on appeal; 56 and, if contained therein, 


46. Mo.—Brand ▼. Brand, 245 S.W. 
2d *4. 

Mont—Easton t. Western Life & 
Casualty Co., 187 P. 252, 59 Mont. 
434. 

N.C.—Cressler v. Asheville, 51 S.E. 
53, 138 N.C. 482. 

Tex.—Behrens v. Behrens, Civ.App., 
186 S.W.Sd 697. 

Va.—Hall v. Miles, 90 S.E 2d 815, 197 
Va. 644. 

Wis.—Stoll fuss v. Reeck, 45 N.W.2d 
619, 258 Wis. 278. 

4 C.J. p 435 note 67, p 436 note 72. 
Agreement as to trial before attor¬ 
ney 

When a civil case is tried before 
an attorney as judge ad litem, under 
Geu.SM1906) § 1344, the agreement 
under which he acts must be entered 
upon the record of the cause, and be 
contained in the transcript brought 
to the supreme court on writ of er¬ 
ror. 

Fla.—Potter v. Realty Securities 
Corporation, 82 So. 298, 77 Fla. 
768. 

47. Pa-—Trescott ▼. Co-operative 
Bldg. Bank of New York, 61 A. 
478, 212 Pa. 47. 

48. Fa*—Trescott v. Co-operative 
Bldg. Bank of New York, supra. 

4£k Ala.—McLeod v. G&rick, 72 So. 
72, 196 Ala. 371. 

Cal.—O’Connell v. O'Connell, 255 P. 
514, 241 a 48. 

Kellogg v. Honcat Gold Mines 
Ca^ 76 P.2d 551, 25 CJLSd 189— 
In re Oliver's Estate, 68 P.2d 7|5, 
21 OA.2d 106. 

Fla—Realty Co. v. Fraleigh-Smith 
Inv. Co., 107 So. 174, 96 Fla. 761. 
Ill.—Hayes v. Industrial Commis¬ 
sion, 48 N.R2d 948, 383 I1L 272. 

Howard v. ReSth, 243 Ill.App. 
450. 

Mo.—Evans v. City of St Louis, 198 
SLW.2d 9, 355 Mo. 790—Harriman 
v.- Stix, Baer & Fuller Co., 92 S.W. 
2d 593. 

L&effring v. Birt, 200 S.W.2d 606, 

< cause: remanded on other grounds 
204 S.W.2d 935, 356 Mo. 1692. 


Mont.—Easton v. Western Life & 
Casualty Co, 197 P. 252, 59 Mont. 
434. 

N.J.—Anderson v. Freehafer, 139 A. 

29, 104 N.J.Law 162. 

Ohio.—Strider v. Whims, App. f 34 N. 
E.2d 445. 

Okl.—Thomas v. Morgan, 270 P. 562, 
132 Okl. 297. 

Or.—St. Clair v. Jelinek, 210 P.2d 
563, 187 Or. 151—Greener v. Evans, 
5 P.2d 83, 138 Or. 58—In re Ad¬ 
judication of Relative Rights to 
Use of Waters of Pine Creek, 288 
P. 505, 138 Or. 58—In re Pine 

Creek Adjudication, 2 P.2d 1118, 
137 Or. 659. 

S.C.—Copeland v. Craig, 8 S.E.2d 858, 
193 S.C. 484—Hanner v. Hillcrest 
Land Co., 163 S.E. 727, 165 S.C. 297. 
Tex.—Lewis v. Lewis, Civ.App., 125 
S.W.2d 375, error refused—Smith 
v. Watson, Civ.App., 44 S.W.2d 815 
—Beardsley v. Smith, Civ.App., 178 
S.W. 692. 

Va.—Hall v. Miles, 90 S.E.2d 815, 197 
Va. 644. 

4 C.J. p 435 note 70. 

Motion to set aside a judgment by 
default was properly included in a 
transcript, since it preceded the final 
judgment and was not in itself a 
final judgment. 

Bel.—Ownbey v. Morgan, 105 A. 838, 
7 Boyce 297. 

Motion, subsequent to judgment 
A motion to reopen a judgment is 
not properly in a transcript upon 
writ of error, since it was made sub¬ 
sequent , to the final judgment.' 

Bet.—dwnfcey v. Morgan, 105 A. 838, 
7 Boyce 237^ 

A docket entry f does not constitute 
a ‘'judgment* within, rule that tran¬ 
script of record on appeal must show 1 
a final judgment. - . * f 

IIL—Hayes v. Industrial Commis¬ 
sion, 48 NJEL2jd 94p, 383 H$.. ; 

Judgment indexed hi transcr^?* 
Under Civ.Code Praet 5 739,' re¬ 
quiring appellant to file witirithe! 
transpript on' appeal & statement 
showing the page of the record 


where the judgment appealed from 
may be found, only the judgment so 
pointed out, and not another on an¬ 
other page, can be considered. 

Ky.—Stortz v. Voss, 205 S.W. 610, 
181 Ky. 546. 

Where an order made on demurrer 
does not appear in the transcript, the 
demurrer must be held to have been 
waived. 

Cal.—Watson v. Anderson, 173 P. 
394, 36 C.A. 778. 

50. Mont.—Minneapolis Threshing 

Mach. Co. v. Stanford Mercantile 
Co., 197 P. 993, 59 Mont. 359. 

4 C.J. p 435 note 71. 

51. Fla.—Atlantic Coast Line R. Co. 
v. Holliday, 74 So. 479, 73 Fla. 269. 

4 C.J. p 436 note 73. 

52. D.C.—Siggers v. Snow, 15 App. 
D.C. 407. 

53. Fla.—Ropes v. Lansing, 38 So. 
177, 49 Fla. 225. 

4 C. J. p 436 note 75. 

54. Ark.—Lemay v. Johnson, 35 
Ark. 225. 

4 C.J. p 436 note 76. 

55. Fla.—WoodsTHoskins-Young Co. 
v. Taylor Development Co., 122 So. 
224, 98 Fla. 156. 

S.C.—Textile Hall Oorp. v. Hill, 54 
S.E.2d 869, 215 S.C. 262. 

Tex.—Lewis v. Lewis, Civ.App., 125 
S.W. 2d 375, error refused—Downey 
v. Downey, Civ.App., 117 S.W.2d 
830. 

} 4 C.J. p 436 note 77. 

56. Cal.—Marriner v. Smith, 27 C. 

649. . . 

: Mont.—Butte Butchering . Co* . v. 

Clarke, 48 P. 303, 19 Mont., 306— 
, . Raymond v. Thexton# 17 P. 258,' .7 
Mont. ^99*. , ■, 

,Tex.—Uvalde .Const Co. v. Joiner, 
,* 186 &.W.2d;22,. 132 Tex. ,592. 

Taylor v. £&n # Antonio Joint 
‘ 4^oek-;Lgtn<& Bank, Civ-App., lOd 
S.W.2d 868, reversed on- other 
; gi^ldSj *$65 658* 129 Tex. 

825. / -.m : 

A&X p 436 nsote£8. y „ , : * 
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may not be considered; 56 ' 5 but if necessary to look 
to such pleadings to determine a material question, 
such as a question of limitation, they properly be¬ 
long there. 56 - 10 There can be no review where two 
amended complaints were filed with respect to which 
various rulings were made, and the one on which 
the trial was had is unidentified, although accom¬ 
panying the transcript there are two documents pur¬ 
porting to be amended complaints which, however, 
do not show the time or order of their filing. 57 
Where an amended petition could throw no light 
on the case, the fact that it is lost and not copied 
into the transcript is immaterial. 58 


APPEAL & ERROR §§ 1045-1047 

§ 1046. - Showing as to Jurisdiction of 

Lower Court 

The transcript should set forth the facts showing that 
the trial court had jurisdiction over the cause. 

The transcript must show when, where, and the 
court in which the proceedings were had, so that 
it shall appear from the records that they were had 
before a competent court and were coram judice. 50 

§ 1047. -Showing as to Taking and Per¬ 

fecting Appeal 

All the facts requisite to the taking and perfecting 
of the appeal must be shown in the transcript. 

Everything necessary to the taking and perfecting 
of the appeal must be shown in the transcript; 60 


56.5 Tex.—Taylor v. San Antonio 
Joint Stock Land Bank, supra. 

56.10 Tex.—Uvalde Const. Co. v. 
Joiner, 126 S.W.2d 22, 132 Tex. 
593. 

Petition, adopted by controverting 
pleas 

Where defendant appealed from 
overruling of pleas of privilege and 
omitted plaintiffs’ amended original 
petitions, which were expressly 
adopted and made part of controvert¬ 
ing pleas, petitions were material 
pleadings to be included in tran¬ 
script. 

Tex.—Swisher Creamery v. Watkins, 
Civ.App., 245 S.W.2d 967. 

57. Ind.—Marsh v. Bower, 51 N.E. 
480, 151 Ind. 356. 

58. Ky.—McClellan v. Troendle, 99 
S.W. 329, 30 Ky.L. 611. 

59. Ark.—Cook v. Loftin, 31 Ark. 
567. 

Ind.—Hogle v. Reliance Mfg. Co., 48 
N.E.2d 75, 113 Ind.App. 488, re¬ 
hearing denied 48 N.E.2d 999, 113 
Ind.App. 488. 

Neb.—Clark v. Wright, 6 Neb. 413 
—Orr v. Orr, 2 Neb. 170. 

N.C.—Jones v. Hoggard, 12 S.E. 286, 
107 N.C. 349. 

4 C.J. p 437 note 81. 

Recital in transcript 

(1) Where the transcript did not 
directly state that an amended com¬ 
plaint was filed but did so by reci¬ 
tal, it sufficiently showed such filing. 
Ind.—JEtna Ins. Co. of Hartford, 

Conn., v. Jones, 115 N.E. 697, 64 
Ind.App. 251. 

(2) Where the transcript on a writ 
o;f error to review a default judg¬ 
ment does not show that defendants 
appeared, and does not contain the 
jcitation and return, the Judgment 
must ‘ be reversed, the mere recital 
that defendants were duly served 
being insufficient. 

Tex.—McDaniel v. State, Civ.App., 
206 &W. f i -■ 


60. Ind.—Peck & Mack Co. v. Scha¬ 
fer Hardware Co., 132 N.E. 305, 76 
Ind.App. 426. 

N.J.—Di Biaso v. Krich, 151 A 476, 
8 N.J.Misc. 702—Levy v. Gollin, 
138 A 308, 6 N.J.Misc. 786. 

4 C.J. p 437 note 82. 

raise date of entry of judgment 

Where the judgment appealed 
from was entered on April 13, a rec¬ 
ord containing a judgment rendered 
April 26, which the clerk certified on 
April 23 to be a true copy, etc., is 
insufficient, and necessitates dismiss¬ 
al of the appeal. 

Cal.—O’Dea v. Roberts, 164 P. 1135, 
33 C.A 345. 

Jurisdictional matters 

(1) To confer jurisdiction on the 
supreme court, the transcript must 
contain a certified copy of the decree, 
notice of appeal, and proof of serv¬ 
ice of such notice and of the under¬ 
taking. 

Or.—Greener v. Evans, 5 P.2d 83, 138 
Or. 58—In re Adjudication of Rel¬ 
ative Rights to Use of Waters of 
Pine Creek, 288 P. 505, 138 Or. 58 
—In re Pine Creek Adjudication, 2 
P.2d 1118, 137 Or. 659—Walker v. 
Fireman's Fund Ins. Co., 257 P. 
701, 122 Or. 179. 

(2) The failure to include in tran¬ 
script a copy of return of service of 
notice of appeal within time required 
by law to file the other papers com¬ 
prising the transcript prevents su¬ 
preme court from acquiring jurisdic¬ 
tion. 

Or.—Schaefer v. Montgomery Ward 
& Co., 120 P.2d 235, 167 Or. 679. 

(3) For the supreme court to ac¬ 
quire jurisdiction, it must appear in 
the transcript of the record that the 
action was instituted, that proceed¬ 
ings were had, that a judgment was 
rendered from which an appeal could 
be taken, and that an appeal was 
taken. > 

N.C.—Weaver v. Hampton, 175 S.E. 
| 116, 266 N.C. 741. 
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Notice or citation. 

(1) The failure of transcript on 
appeal to show giving of notice of 
intention to appeal has been held to 
require dismissal of appeal where 
neither party applies to court for 
permission to correct transcript. 
Okl.—Little v. Employer's Casualty 

Co., 71 P.2d 687, 180 Okl. 628. 

(2) A copy of the notice or cita¬ 
tion on appeal must be incorporated 
into the transcript. 

Or.—Streby v. State Industrial Ac¬ 
cident Commission, 215 P. 586, 107 

Or. 314—Everding & Farrell v. 

Gebhardt Lumber Co., 176 P. 186, 

90 Or. 207—Smith v. Director, 165 

P. 1171, 84 Or. 631. 

4 C.J. p 437 note 82 Ea] (1). 

(3) On writ of error, however, it 
has been held that a statute requir¬ 
ing the citation to be included in the 
transcript is inapplicable, as the re¬ 
turn may be made prior to the time 
citation is served upon the opposite 
party. 

N.M.—Blanchard v. State, 224 P. 

1047, 29 N.M. 584. 

(4) Where order for transcript was 
made on request of appealing defend¬ 
ants and transcripts of clerk and re¬ 
porter were filed in reviewing court, 
plaintiff was not entitled to have 
plaintiff's notice of appeal included 
in such transcript, and such notice 
of appeal would be stricken on de¬ 
fendants’ motion. 

Cal.—Silver v. Bank of America N. T. 

& S. A, 111 P.2d 666, 43 C.A.2d 
835. 

Order dissolving temporary injunc¬ 
tion 

The appellate court is required to 
consider an appeal from an order 
dissolving a temporary injunction, 
although the record does not con¬ 
tain the motion to dissolve, state¬ 
ment of facts, or assignments of er¬ 
ror, and no briefs are filed, under 
Vernon’s Sayles Civ.St.Annot.(1914) 
art 4645., 
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and it must also contain a specification of the er¬ 
rors assigned. 61 According to some authority, cross 
assignments of error need not be copied in the 
transcript, 62 although according to other authority, 
where the transcript contains no assignment of cross 
errors, the reviewing court will not consider any 
question attempted to be presented by appellee’s 
brief on what it alleges to be its assignment of cross 
errors. 63 

§ 1048. -On Second Appeal 

The appellant ii not required to incorporate In his 
transcript the records of the appellate court in prior ap¬ 
peals. 

The appellant is not required to incorporate in 
his transcript the records of the appellate court in 
prior appeals, since the appellate court can take 
cognizance of its own records. 63 50 So, where a 
cause has been remanded by the appellate court 
for a new trial, and an appeal is taken from the 


judgment or decree rendered at such new trial, 
the transcript of the record need contain only as 
much of the proceedings as have taken place subse¬ 
quent to the remandment of the cause. 64 

§ 1049. Special Orders as to Contents 

Where statutory authority therefor exists, the court 
or judge may make special orders with respect to the 
contents of the transcript, but where a complete transcript 
is required by statute or rule of court, such special orders 
may not be made. 

Where a complete transcript is required by stat¬ 
ute or rule of court, it is not competent for a court 
or judge to make special orders with respect to the 
contents of the transcript or return on appeal; 65 
but under a statute so providing either the lower 
court or the appellate court may by order limit the 
contents of the transcript. 65 - 5 Under some statutes 
appellant should present to the trial judge his as¬ 
signment of errors, and the judge should make an 
order to the clerk specifying the parts of the record 


Tex.—Smith v. Crank, Civ. App., 259 
S.*W. 989. 

Affidavit of Inability to pay 
Absence from transcript of return 
showing- service of notice of filing of 
affidavit of inability to pay costs of 
appeal or give security therefor did 
not establish that such notice was 
not given as required by rules of 
procedure. 

Tex.—Smfrl v. Globe Laboratories, 
lU aW.2d €78, 144 Tex. 4L 

8 L Ala.—Wetzel v. Hobbs, 31 So.2d 
€39, 249 Ala 434—North Birming¬ 
ham Trust & Savings Bank v. Ses¬ 
sions, 127 So. 163, 220 Ala 594— 
Sanson v. Sanson, 103 So. 863, 212 
Ala 585—Southern Ry. Co. v. Lime 
Cola Bottling Co., 98 So. 1, 210 Ala 
336—Jackson v. Roanoke Banking 
Co.. 72 So. 530, 197 Ala 349. 

Fla—Davidson v. Bezant, 132 So. 
488, 101 Fla 1298. 

Ga—Deans v. Deans, 137 S^L 829, 
184 Ga 162. 

IH.—Brown v. Higgins & Dyer Coast. 
Oa, 259 IILApp. 34—Palmer Nat. 
Bank v. Lewis, 198 BLApp. 37$. 
S.Dt—Berge v. Yellow Mfg. Aooept- 
anee Corporation, 222 N.W. *&, 57 
RD. 308. 

Tex.—Stillman v. Hired*, CSv.App*, 
24 SJWM 581, affirmed. 99 S.W.2d 
270, 128 Tex. 359—Kirby Lumber 
Co. v. Gibbs Bpo®. 4b Co*. Civ App* 
3 S.W.2d 819, reversed on other 
grounds, ConuApp., 14 S.'W'.Sd 1013 
—Kirbyville State Bank v. Wright,, 
Ctvjippu, 285 S.W. 682—Laoey v. 
Dayton Rubber Mfg. Col, CivApp., 
270 aW. 916—MqPhaul v. Byrd, 
GivApp^ 174 aW. 644. 

4<XX p 437 note 83. 

1 f 4ft* otomamm law as assignment of 
errors did not constitute a part of 


the transcript, but was founded on it, 
and was filed in the appellate court 
after the transcript had been filed. 
It was in the nature of a pleading, to 
which there was a demurrer or join¬ 
der In error. 

Cal.—Hutton v. Reed, 25 C. 478. 
Question, suggested by record 
Although & question may not be 
raised by an assignment of error, 
nevertheless, where the record sug¬ 
gests the question to the mind of 
the court, it may make a ruling 
thereon. 


error attached to the record, as no 
assignments are necessary. 

Ill.—Chicago Title & Trust Co. v* 
Cook County, 279 IlLApp. 462. 

62. Tex.—Yates v. Watson, Civ. 
App., 187 S.W. 548, affirmed Com. 
App., 221 S.W. 966. 

63, Ind.—Merchants* Nat. Bank of 
Muncie v. Delaware School Tp. of 
Delaware County, 114 N.E, 450, 
185 Ind. 658. 

63^0 Da.—Smith v. Atkins, 40 So. 
2d 475, 215 La. 310. 


Utah.—Hutton v. Dodge, 198 P. 165, 
58 Utah 228. 

Rulings after final judgment 

Under Sup.Ct.RuIes, rule 101 (142 
S.W. xxiv), as amended to conform 
to Rev.St.(1911) art 1612, as amend¬ 
ed by Acts 33d Leg. (1913) c 136 
(Vernon's Sayles Clv.StAnnot. 11914] 
art 1612), providing that assign¬ 
ments of error relating to any ruling 
or action of the trial court which 
occurred subsequently to the rendi¬ 
tion of a final judgment may be in¬ 
corporated in the brief filed in the 
court of civil appeals without being 
i$po¥9q$a&ed Sq the transcript, ap- 
present ia his brief, 
without incorporating in the tran- 
sepript; as* .assignment of error re- 
;t|*e ga%re* of the court 
after taal judgment to file findings 
off* fact and of law, as 


T^ruesfe^ by tule be-, 

ingacou&sfo!^^ feadl 

binding on the crax&s -of g$jpeal.<j 

Tex,—Marvin Vi jgfekmfbbai 

*•* ' *-• ' ."til: 

In I llinois, under the new Practise! 
Act, am apiieal will be 
when there are no assignments* 


64. U.S.—Nashua & L. R. Corp. v. 
Boston & L. R. Corp., Mass., 61 F. 
237, 9 C.C.A. 468. 

4 C.J. p 437 note, 84. 

65. S.C.—McAbee v. Southern Ry. 
Co., 164 S.E. 444, 166 S.C. 166. 

4 C.J. p 437 note 86. 

65.5 Evidence 

(1) Under the statute providing 
that either the lower court or ap¬ 
pellate court may by order limit the 
evidence to be printed on appeal, if 
at appellant's request the lower 
court directs the elimination of por¬ 
tions of the evidence, appellee may 
nevertheless print it. 

Pa.—Christman v. Segal, 29 A2d 107, 
150 Pa.Super. 516. 

Blake v. Marinelli, Com.PL, 31 
Erie Co. 6. 


, Buoh statute, is intended to 
.protect £ p^rties against .printing ex- 
as, tq. be burdensome, 
appellate coui;t of 
amount^ of 

T-' r 

Pa.-*-Gbristmsa v. . SegaL 
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to be copied material to the questions raised on 
appeal. 66 

§ 1050. Stipulations as to Contents 

Unless allowed by statute or rule of court, a stipula¬ 
tion by the parties as to the contents of the transcript is 
inoperative. 

Unless allowed by statute or rule of court, 67 it has 


APPEAL & ERROR §§ 1049-1051 

been held that a stipulation between the parties to 
the cause as to the contents of a transcript of the 
record on appeal is inoperative; 68 but it has also 
been held that the parties may make stipulations as 
to what parts of the record shall go into the ap¬ 
peal record or transcript for the purposes of re¬ 
view. 69 


4. Paper Books 


§ 1051. Necessity and Sufficiency 

Where the statute requires a paper book, it must con¬ 
tain everything necessary to a review of the errors as¬ 
signed and matters not printed therein will not be re¬ 
viewed. 

A statute or rule of court requiring paper books 


on appeal, and prescribing their contents, must be 
substantially complied with. As a rule, everything 
must be included in the paper book necessary to a 
review by the appellate court of the errors as¬ 
signed. 7 - 9 Thus, when necessary to an understand- 


68. Ky.—Tompkins v. Southern 

Baptist Seminary, 78 Ky. 72. 

67. N.Y.—La Fountain v. Todd, 18 
N.Y.S.2d 813, 259 App.Div. 788. 

Or.—Fratt v. Wilson, 47 P. 706, 48 P. 
356, 30 Or. 542. 

R.I.—Corbett v. Penhall, 192 A. 171, 
58 R.I. 185. 

Ter.—Whitaker v. Gee, 61 Tex. 217. 
4 C.J. p 437 note 89. 

68. I1L—City Trust & Savings Bank 
v. City of Kankakee, 254 lll.App. 
489. 

4 C.J. p 437 note 90. 

Parts not permitted by law 

Parties cannot, by stipulation, 
make matters part of the record 
which the law does not permit to 
become such. 

Ariz.—Primock v. Wilson, 100 P.2d 
180, 65 Ariz. 192. 

BUI of exceptions 

An agreement between attorneys 
of plaintiff and defendant that a bill 
of exceptions was presented and filed 
at the trial and could be considered 
by the court of civil appeals as part 
of the transcript cannot be consid¬ 
ered by the supreme court for any 
purpose when not filed in the trial 
court, authenticated by the trial 
judge, nor incorporated in the tran¬ 
script. 

Tex.—Missouri, K. & T. By. Co. of 
Texas v. Churchill, Com.App., 212 
S.W. 155, rehearing denied. Com. 
App., 213 S.W. 253. 

69. Ala.—State ex ret. Turner v. 
Baumh&uer, 174 So. 514, 284 Ala. 

1 286. 

Cal.—Rattray v. Scudder, 153 P.2d 
433, 67 CLA2d 123. . 

Conn.—Katz v. Cohn, 189 A. 694, 122 
Conn. 338. * r * ■ 

Fla.—Lasseter v. .Long; 99 So. 621, 
82-Fla. 460. ' 

EL—Linn w Laramie: State*. B$nk' of 
Chicago, 5 N.R2d 74L‘ 288 HLApp. 
98. 1 

4 CiX p 438 no t o 91-95.. 7 


In Missouri 

(1) Under the statutes an abbrevi¬ 
ated form of transcript may be used 
where both parties agree to it. 
Mo.—State v. Seehorn, 188 S.W.2d 

657, 354 Mo. 170. 

Bales v. Jefferson City Lines, 
App., 192 S.W.2d 27. 

(2) However, opposing counsel 
cannot so stipulate as to require ap¬ 
pellate court to review case wherein 
testimony is not so presented as to 
give court intelligent understanding 
thereof. 

Mo.—Beall v. North Missouri Farm¬ 
ers’ Mut Ins. Co., App., 89 S.W. 
2d 685. 

Absence of agreement among all 
parties 

A transcript on appeal made by an 
agreement between appellant and 
one appellee, in which agreement 
another appellee did not participate, 
cannot be considered to determine 
the rights of the latter. 

N.M.—Stoneroad v. Beck, 231 P. 642, 
30 N.M. 202. 

Evidence sustaining judgment 
A statute permitting omission up¬ 
on agreement of the parties from a 
printed transcript of any part of the 
Evidence for review was not intended 
to exclude evidence sustaining the 
judgment. 

Pa.—In re McCullough’s Estate, 141 
A 239, 292 Pa. 422. 

Must precede decision of trial court 
An agreement of the parties, certi¬ 
fied by their counsel, as to law ques¬ 
tions involved must precede the de¬ 
cision of, and constitute the case 
presented to and considered by, the 
trial, court to authorize the incorpo¬ 
ration of such certificate in lieu of 
pleadings in a transcript on appeal 
tp the supreme court, which has only 
appellate' jurisdiction. , 

Ala-T-Phillips v. .Anderson, 161 So. 

. 477, 230 Ala. 369. 

Stipulation as waiver 
i (1) Where a litigant obtaining 

JQ17 


judgment has entered into an agree¬ 
ment with his opponents as to the 
making up of the transcript of ap¬ 
peal, and moves in the supreme court 
to dismiss the appeal on various 
grounds, including a ground other 
than want of citation to answer the 
appeal, he will be considered to 
waive the right to complain thereof. 
La.—Lane v. Ferre, 86 So. 186, 147 
La. 796. 

(2) Where statement of facts 
showed that abandoned pleading of 
plaintiff had been received in evi¬ 
dence before the Jury and bore sig¬ 
nature of attorneys of all parties to 
agreement stipulating that it was a 
full, true, and correct transcript of 
the proceedings, defendants could 
not successfully complain on ground 
that such pleading had been exclud¬ 
ed. 

Tex.—Westcliff Co. v. Wall, Civ. 
App., 261 S.W.2d 450, reversed on 
other grounds 267 S.W.2d 544, 153 
Tex. 271. 

70. Pa.—Commonwealth v. Worms- 
ley, 144 A 428, 294 Pa. 495—Smith 
v. Scholl, 105 A 41, 262 Pa. 124- 
In re Scull’s Estate, 94 A 476, 
249 Pa. 57. 

Franz v. Bernhard, 58 Pa. Super. 
519. 

4 C.J. p 438 note 96. 

Error not assigned 

The printing of testimony relating 
to the amount of damages not pre¬ 
sented by assignments of error is 
improper. 

Conn.—Acme Upholstery Co. v. Gar¬ 
ber, 147 A 561, 110 Conn. 166. 
Where no paper book is served or 
Sled, and it Is determined that ap¬ 
pellant is not entitled to have a case 
settled and allowed, no question can 
be raised on appeal other than that 
the findings of fact do not authorize 
the judgment. 

Minn.—Francis v. Heberle, 161 N>W. 
783, 136 Minn. 463. 


* . > ■ 
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ing of the case, it must contain the pleadings, 71 the 
evidence, 72 the judge’s certificate as to the evi¬ 
dence, 73 a statement of the question involved, 74 the 
assignment of errors, 73 the exception to the action 


of the court below, 76 and present the record exactly 
as it is; 77 matters not brought up therein will not 
be reviewed. 78 


71. Pa—McCahan v. Wharton, 15 A. 

615, 121 Pa. 424—Richardson v. 

Gusher, 26 Pa. 335. 

Xulton v. Campbell, 15 Pa Super. 
151. 

72. N.J.—Wmfleld v. Saunders, 147 
A. oui, 10.j X.J.Law oSG. 

Pa—Packard v. Woodruff, 37 Pa- 
Super. 176. 

4 C.J. p 438 note 4. 

Printing’ of argument, on objec¬ 
tions to admission of evidence, with 
the evidence is improper. 

Conn.—Dejon v. Smedley Co., 144 A. 
473, 10S Conn. 632. 

73. Pa.—C. Schmidt, etc., Brewing 
Co. v. Philadelphia Rapid Transit 
Co., 42 Pa. Super. 168—Thompson 
v. Petriello, 33 PaSuper. 651. 

4 C.J. p 432 note 5. 

74- Pa.—Seaman v. Tamaqua Nat. 
Bank, 147 A. 56, 297 Pa. 294. 

Eherhardt v. Township of Shal- 
er. 193 A. 364, 127 PaSuper. 477. 

4 C.J. p 439 note 6. 

Sufficiency 

A statement of the question in¬ 
volved, “Can a husband transfer his 
personal property in payment of his 
debts regardless of coverture?” does 
hot properly raise the question of 
whether or not he did so. 

Pa.—Duncan v. Duncan, 109 A. 222, 
265 Pa. 471. 

75- Pa.—Kress House Moving Co. 
v. George Hogg Co., 106 A. 351, 
263 Pa. 191. 

Bogh v. Wilmer & Vincent 
Theatre Co., 62 PaSuper. 1. 

4 C.J. p 439 note 7. 

76. Pa.—Walworth v. Abel, 52 Pa- 
370—O’Donnell v. Allegheny R. 
Co., 50 Pa. 490. 

C. Schmidt, etc.. Brewing Co. v. 
Philadelphia Rapid Transit Co., 42 
Pa.Super. 168—Manley v. Okell, 19 
Pa.Super 240. 

77. Pa.—Trescott v. New Tork Co¬ 
op. Bldg. Bank, 61 A. 478, 212 Pa- 
47. 

4 C.J. p 439 note 9. 

78. Pa.—Cook v. Miller Transp. Co., 
179 A. 429, 319 Pa. 85. 

4 C.J. p 439 note 10. 
limitation by statement 

(1) Generally, assignments of er¬ 
ror not included in appellant’s state¬ 
ment in paper book of the questions 
involved need not be considered. 

Pa.—Appeal of Burke, 108 A.2d 58, 
378 Pa. 616—Philadelphia Mfrs. 
Mut. Fire Ins. Co. v. Rose, 70 A 
• 2d 316, 364 Pa. 15—In re Snyder’s 
Estate, 31 A.2d 132, 346 Pa. 615, 


certiorari denied Snyder v. Provi¬ 
dent Trust Co.. G4 S.Ct. 53, 320 U.S. 
750, S8 L.Ed. 4 45, rehearing denied 
64 S.Ct. 155, 320 U.S. S12. SS L.Ed. 
491—McCann v. Philade’pliia Fair¬ 
fax Cnrp, 26 A.2d 540, 344 Pa. 
636—Gasperoni v. Datt, 19 A.2d 
376, 341 Pa. 4 4?—In re Randall’s 
Estate, 19 A.2d 272, 341 Pa. 501— 
Scranton Lackawanna Trust Co. v. 
Birbeck, 5 A.2d 196, 333 Pa. 502— 
Provident Trust Co. v. Rothman. 

153 A. 793, 321 Pa. 177, followed 

in Washington Trust Co. v. New 
Tork Life Ins. Co., 183 A. 798, 
321 Pa. 188—Clair, to Use of Max¬ 
well Clair & Co., v. Doherty, 179 
A. 84, 319 Pa. 156—Cook v. Miller 
Transp. Co., 179 A. 429, 319 Pa. 
85—Downing v. Marks, 178 A. 676, 
318 Pa. 289—In re Macfarlane’s 
Estate, 177 A. 12, 317 Pa. 377- 
Commonwealth ex rel. Schnader v. 
Seventh Day Baptists of Ephrata, 
176 A. 17, 317 Pa. 358—Allegany 
Gas Co., to Use of East Penn De¬ 
velopment Co., v. Kemp, 174 A. 
289, 316 Pa. 97—In re Crick’s Es¬ 
tate, 173 A. 327, 315 Pa. 581— 
Rooney v. Maczko, 172 A. 151, 
315 Pa. 113—In re Hurley’s Es¬ 
tate, 169 A. 81, 313 Pa. 53— 

Reese v. City of Pittsburgh, 169 A. 
366, 313 Pa. 32—Lyon v. Pitts¬ 
burgh, Allegheny & Manchester 
Traction Co., 169 A. 229, 312 Pa. 
584—Constitution Defense League 
v. Waters, 164 A. 613, 309 Pa. 545 
—Swaney v. Georges Tp. Road 
Dist., 164 A. 336, 309 Pa. 385— 
Muehlhof v. Reading Co., 162 A. 
827, 309 Pa. 17—Brin ton v. David¬ 
son, 162 A. 905, 308 Pa. 371—Thirk- 
ell v. Equitable Gas Co., 161 A. 
313, 207 Pa. 377—Keller v. New 
Jersey Fidelity & Plate Glass Ins. 
Co., 159 A. 40, 306 Pa. 124—Lincoln 
Deposit & Trust Co. v. Sanker, 158 
A. 255, 305 Pa. 576—First Regular 
Baptist Church of Indiana, Pa., v. 
Allison, 154 A. 913, 304 Pa. 1— 
Kolich v. Monongahela Ry. Co., 

154 A. 705, 303 Pa. 463—Philadel¬ 

phia Electric Co. v. City of Phila¬ 
delphia, 154 A. 492, 303 Pa. 422— 
Oil City Nat. Bank v. McCalmont, 
154 A. 497, 303 Pa. 306—Frankford 
Trust v. D. A. Schulte, Inc., 153 A. 
747, 302 Pa. 421—Van Billiard v. 
Croft & Allen Co., 153 A. 555, 302 
Pa. 349—Schline v. Kine, 152 A. 
845, 301 Pa. 586—Tubas v. Makran- 
sky, 150 A. 900, 300 Pa. 507—Hoff¬ 
man v. Kline, 150 A. 889, 300 Pa. 
485—Steininger v. Spaid, 150 A. 
620, 300 Pa. 428—New York & 

Pennsylvania Co. v. New York 
Cent. R. Co., 150 A. 480, 300 Pa. 242 
—In re Wallace’s Estate, 149 A. 
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473, 299 Pa. 333—Liacopoulos v. 
Coumoulis, 148 A. 474, 298 Pa. 329 
—Riff v. Pittsburgh Rys. Co., 14 S 
A. 102, 298 Pa. 256—Kriner v. 

Dinger, 147 A. 830, 297 Pa. 576- 
More v. People's Bank & Trust Co., 
146 A. 896, 297 Pa. 252—Morrow- 
Smith Co. v. Cleveland Tractor Co., 
145 A. 915, 296 Pa. 377—Rubinsky 
v. Kosh, 145 A. 836, 296 Pa. 285— 
Moyer v. Nornstown-Penn Trust 
Co., 145 A. 682, 296 Pa. 26—Whalen 
v. Smith Fireproof Const. Co., 145 
A. 591, 296 Pa. 10—Schwartz v. 
Whelan, 145 A. 525, 295 Pa. 425, 65 
A.L.R. 277—Steel v. Snyder, 144 A. 
912, 295 Pa. 120—Commonwealth v. 
Dressier, 144 A. 753, 294 Pa. 567 
—Commonwealth v. Kline, 144 A. 
750, 294 Pa. 562—Commonwealth v. 
Snyder, 144 A. 748, 294 Pa. 555— 
Whitekettle v. New York Under¬ 
writers’ Ins. Co., 143 A. 129, 293 
Pa. 385—Keck v. Vandyke, 141 A. 
446, 292 Pa. 532—Dravo Contract¬ 
ing Co. v. James Rees & Sons Co., 
140 A. 148, 291 Pa. 387—Slemba v. 
William C. Hamilton & Sons, 138 
A. 841, 290 Pa. 267—Atlantic City 
Tire & Rubber Corporation v. 
Southwark Foundry & Machine 
Co., 137 A. 807, 289 Pa. 569—Gold 
v. Fox Film Corporation, 137 A. 
605, 289 Pa. 429—In re Leaden- 
ham’s Estate, 137 A. 247, 289 Pa, 
216—Johnson v. Kusminsky, 135 A, 
220, 287 Pa 425—Commonwealth v. 
J. G. Brill Co., 134 A. 441, 287 Pa. 
59—Linck v. Plankenhom, 133 A. 
510, 286 Pa. 319—Cleary v. Quaker 
City Cab Co., 132 A. 185, 285 Pa. 
241—First Nat. Bank v. Cat tie 
Bros. Corporation, 131 A. 731, 285 
Pa. 202—Borough of Southmont v. 
Upper Yoder Tp., 131 A. 281, 284 
Pa. 287—Roberts v. Cauffiel, 128 A. 
670, 283 Pa 64—In re Thompson’s 
Estate, 127 A. 446, 282 Pa 30—In. 
re Kaufmann's Estate, 127 A. 133, 
281 Pa 519—Haak v. Tobias, 12ft 
A. 551, 276 Pa 576—Friedline v. 
Friedline, 119 A. 545, 275 Pa 463— 
Haughney v. Gannon, 118 A. 427, 
274 Pa 443—Borough of Colling- 
dale v. Philadelphia Rapid Transit 
Co., 117 A. 909, 274 Pa. 124—Mc- 
Feeters v. Lee, 117 A. 798, 274 Pa. 
83—Williams v. F. & W. Grand 
Five, Ten and Twenty-Five Cent 
Stores, 116 A. 652, 273 Pa 131—^ 
Sullivan v. Baltimore & O. R. Co., 
116 A. 369, 272 Pa 429, certiorari 
denied Baltimore & O. R. Co. v. 
Sullivan, 42 S.Ct. 272, 258 U.S. 621; 
66 L.Ed. 795—Keck v. Pittsburgh, 
H. B. & N. C. Ry. Co., 115 A. 824; 
271 Pa 479—Clark v. Spheen, 114 
A. 496, 271 Pa 91—Mcllvaine v. 
Powers, 113 A. 365, 270 Pa 341— 
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Paper books, not prepared in conformity to the 
court rules, may be suppressed, and the appeals in 
such cases dismissed or quashed, 79 or the judgment 
affirmed, 80 or the cause remanded to supply the 
omissions, 81 unless a sufficient excuse is offered, 82 
as that the defects were due to no fault on appel- 


APPEAL & ERROR §§ 1051-1052 

lant’s part. 83 Under rule that statutes or rules of 
court requiring paper books and prescribing their 
contents must be substantially complied with, the 
paper book must also conform to the requirements 
as to size of type, brevity, 84 paging, etc. 85 


5. Supplemental Transcript or Return 


§ 1052. Right to and Grounds Therefor 

Ordinarily defects in the original transcript may be 
cured by filing a supplemental transcript. 


Where necessary to correct errors, defects, or 
omissions in the original transcript or return as filed 
in the appellate court, an additional or supplemental 


Garvey v. Thompson, 112 A. 82, 268 
Pa. 353—Furman v. Broscious, 110 
A. 736, 268 Pa. 119—New York & 
Pennsylvania Co. v. New Tork 
Cent. R. Co., 110 A. 286, 267 Pa. 64 
—Silver v. Edelstein, 109 A. 679, 
266 Pa. 531—Commonwealth v. 
Smith, 109 A. 786, 266 Pa. 511, 9 
A.L.R. 922—City of Philadelphia v. 
Ray, 109 A. 689, 266 Pa. 345—Palk- 
ovitz v. American Sheet & Tin 
Plate Co., 109 A. 789, 266 Pa. 176 
—Duncan v. Duncan, 109 A. 222, 
265 Pa. 471—Compton v. Hoffman, 
108 A. 626, 265 Pa. 257—Yeager v. 
Gately & Fitzgerald, 106 A. 76, 
262 Pa. 466—Davis v. Smith, 105 
A. 559, 262 Pa. 432—Robinson v. 
Fulton, 105 A. 276, 262 Pa. 265— 
Kanawell v. Miller, 103 A 861, 262 
Pa. 9—Kennedy v. E. W. Roth- 
rock Co., 104 A. 746, 261 Pa. 580 
—-Loez v. Davidson, 104 A. 681, 
261 Pa. 418—Huntington v. Su¬ 
preme Commandery, United Order 
of the Golden Cross of the World, 
104 A. 498, 261 Pa. 168—McClin- 
tock & Irvine Co. v. JEtna Explo¬ 
sives Co., 103 A. 622, 260 Pa. 191, 
Ann.Cas.l918E 1078—Hopkins v. 
Tate, 99 A. 210, 255 Pa. 56—Bethle¬ 
hem Steel Co. v. Topliss, 94 A 1099, 
249 Pa. 417. 

Loney v. Denenberg, 71 A2d 842, 
166 Pa.Super. 378—Korr v. Butz, 
40 A.2d 699, 156 Pa.Super. 516- 
Commonwealth ex rel. Kolish v. 
Kolish, 36 A.2d 857, 154 Pa.Super. 
591—Appeal of Braddock Tp., Al¬ 
legheny County, 24 A2d 705, 148 
Pa. Super. 52—Pachter v. Metro¬ 
politan Life Ins. Co., 19 A2d 507, 
144 Pa.Super. 188—Vondersmith v. 
Kloidt, 17 A.2d 706, 143 Pa.Super. 
170—West Penn. Rys. Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 15 A2d 539, 142 Pa.Super. 140 
—Timlin v. City of Scranton, 12 A. 
2d 502, 139 Pa.Super. 503—McCay 
v. Luzerne & Carbon County Motor 
Transit Co., 189 A. 772, 125 Pa.Su- 
per. 217—Zimmerman v. Hough- 
wot, 189 A. 519, 125 Pa.Super. 319 
—Howard v. Siegel, 184 A 272, 121 
Pa.Super. 519—O’Brien v. Gray, 
182 A 746, 121 Pa.Super. 27— 

Baranofsky v. Weiss, 182 A. 47, 
120 Pa.Super. 126—Baranovich v. 


Horwatt, 173 A 676, 113 Pa.Super. 
467—Jones v. Baltimore & O. R. 
Co., 165 A. 260, 108 Pa.Super. 404 
—Kitay v. Halpern, 158 A 309, 
104 Pa.Super. 167—Cairns v. Spen¬ 
cer, 87 Pa.Super. 126—Texter v. 
Wachs, 83 Pa.Super. 343—Dunn v. 
City of Scranton, 83 Pa.Super. 329 
—Siglar v. Ivancho, 60 Pa.Super. 
431. 

(2) Accordingly, where the state¬ 
ment of questions involved on ap¬ 
peal raises only points relative to 
findings, the court will determine 
only whether the evidence sustained 
the findings. 

Pa.—Slemba v. William C. Hamilton 
& Sons, 138 A 841, 290 Pa. 267. 

(3) Also, questions as to the 
amount of damages or as to whether 
the verdict was excessive will not 
be considered on appeal when not 
raised by the statement of the ques¬ 
tions involved. 

Pa.—Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A.2d 907, 335 Pa. 449 
—Dougherty v. Proctor & 
Schwartz, 176 A 439, 317 Pa. 363- 
Riff v. Pittsburgh Rys. Co., 148 A. 
102, 298 Pa. 256—Crumley v. Penn¬ 
sylvania R. Co., 116 A. 152, 272 Pa. 
226—Knobeloch v. Pittsburgh, H., 
B. & N. C. Ry. Co., 109 A 619, 266 
Pa. 140. 

(4) Likewise the question of neg¬ 
ligence, not included in the state¬ 
ment of questions involved, is not 
entitled to consideration. 

Pa.—Murray v. Baltimore & O. R. 
Co., 127 A 71, 281 Pa. 474. 

(5) However, since a statute re¬ 
quires the supreme court on mo¬ 
tions for judgment non obstante 
veredicto to review the action of the 
court below and enter such judg¬ 
ment as shall be warranted by the 
evidence taken in that court, the 
supreme court on such motion in an 
action based on negligence will con¬ 
sider the question of plaintiff’s con¬ 
tributory negligence, even though it 
is not raised m the statement of the 
questions involved or at oral argu¬ 
ment, where plaintiff’s evidence 
clearly discloses contributory negli¬ 
gence. 


Pa.—McCann v. Philadelphia Fairfax 
Corp., 26 A2d 540, 344 Pa. 636. 

(6) Further, it has been held that 
the supreme court will declare the il¬ 
legality of a business, if found on 
appeal from a decree for an account¬ 
ing of proceeds, although not pre¬ 
sented by the statement of question 
involved. 

Pa.—Tucker v. Binenstock, 165 A 
247, 310 Pa. 254. 

79. Pa—Sternberg v. Drexel & Co., 
78 Pa.Super. 586. 

4 C.J. p 438 note 97. 

Case conducted without aid of coun¬ 
sel 

While the paper book in this ap¬ 
peal disregarded so many of the 
rules of the superior court that the 
appeal might well have been dis¬ 
missed for that reason, the court 
examined the record because the ap¬ 
pellant conducted his case in person, 
apparently, without the aid of coun¬ 
sel. 

Pa.—Sternberg v. Drexel & Co., 78 
Pa.Super. 586—Sternberg v. Lakoff, 
78 Pa.Super. 584. 

Where omitted portion not material 
The failure to print a portion of 
the record is not a ground for quash¬ 
ing an appeal, where the portion 
omitted is not essential in the de¬ 
termination of the questions pre¬ 
sented by the assignments of error. 
Pa—In re Haller’s Estate, 56 Pa.Su- 
per. 48. 

80. Pa.—Oriental Hall Ass’n v. Al¬ 
len, 97 Pa.Super. 134. 

4 C.J. p 438 note 98. 

81. Pa.—In re Pittsburg Wagon 
Works, 47 A 966, 198 Pa. 250. 

82. Pa.—Buckman v. Philadelphia, 
etc., R. Co., 81 A. 332, 232 Pa. 351. 

83. N.Y.—Rosskam v. Curtis, 44 N. 
T.S. 198, 15 App.Div. 190. 

84. Pa.—Philadelphia Mfrs. Mut. 
Fire Ins. Co. v. Rose, 70 A. 2d 316, 
364 Pa. 15—Smithers v. Light, 157 
A 489, 305 Pa. 141—Green v. Sum- 
by, 93 A 868, 248 Pa. 120—Duffee 
v. Bankers’ Surety Co., 93 A 17, 
247 Pa. 17. 

4 C.J. p 439 note 11. 

85. Pa.—Commonwealth v. Allen, 98 
A 1056, 254 Pa. 474. 
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§ 1052 APPEAL & ERROR 


transcript or return may be obtained on proper 
application, and when filed in the appellate court 
it will be considered as part of the original tran¬ 
script or return, and the assignment of errors upon 
the original will be sufficient. 86 Thus such a tran¬ 
script or return may be filed to supply a part of the 
record on appeal omitted from the original tran¬ 
script, 87 as that an affidavit 88 or deposition 59 was 


filed and used in support of motion or on the trial, 
and that a statement of facts was seasonably filed, 90 
and also to show an additional record of an amend¬ 
ment of the judgment, 91 and an order granting an 
appeal and transcript of the appeal bond. 92 On the 
other hand, matters not a part of the record in the 
trial court, 93 a lack or want of jurisdiction by the 


86. Cal.—Lauchere v. Lambert, 291 
P. 412, 210 C. 274—In re Clan¬ 
ton’s Estate and Guardianship, 153 
P. 459, 171 C. 3S1. 

Conn.—Mathurin v. City of Putnam. 
71 A.2d 599, 13S Conn. 361. 

Fla.—Red Top Cab & Baggage Co., 
for Use and Benefit of Fontaine, v. 
Dorner, 31 So.2d 409, 159 Fla. 366. 

Ill.—Francke v. Eadie, 26 N.E.2d 853, 
373 Ill. 500—Lindsey v. Rosen, 167 
N.E. 89, 335 Ill. 402, directions con¬ 
formed to 255 Ill.App. 21. 

Jacobs v. Metropolitan Life Ins. 
Co., £6 N.E.2d 849, 337 Ill.App. 398 
—Rubendall v. Tar box, 200 Ill.App. 
260. See Virgin v. Hermanny, 199 
Ill.App. 189. 

Ky.—Wilhoit v. Liles, 189 S.W.2d 
851, 300 Ky. 564—Sexton v. Dor¬ 
man, 147 S.W.2d 703, 285 Ky. 270. 

La.—Finley v. Louisiana Central 
Lbr. Co., 16 So.2d 839, 204 La. 1058 
—Planters’ Lumber Co. v. Sugar 
Cane By-Products Co., 97 So. 267, 
154 La. 16. 

Geo. I* Ducros Tile Co. v. Frey 
Homes, App., 54 So.2d 354—Odom 
v. Universal Life Ins. Co. of 
Memphis, Tenn., App., 155 So. 777. 

Md.—Woodstock College of Balti¬ 
more County v. Hankey, 99 A. 962, 
129 Md. 675. 

Miss.—Superior Oil Co. v. Smith, 29 
So.2d 114, 200 Miss. 782. 

Neb.—Stark v. Turner, 47 N.W.2d 
569, 154 Neb. 268. 

N.M.—Heron v. Gaylor, 126 P.2d 295, 
46 N.M. 230. 

Tex.—Barron v. James, 198 S.W.2d 
256, 145 Tex. 283—Sigler v. Realty 
Bond & Mortgage Co., 112 S.W.2d 
180, 130 Tex. 585. 

Republic Nat. Bank of Dallas v. 
Fredericks, 274 S.W.2d 431, revers¬ 
ed on other grounds, Sup., 283 S. 
W.2d 39—Great Am. County Mut. 
Life Ins. Co. v. Elliott, Civ.App., 
268 S.W.2d 484—Lusher v. First 
Nat. Bank of Fort Worth, Civ.App., 
260 S.W.2d 621, error refused no 
reversible error—Swisher Cream¬ 
ery v. Watkins, Civ.App., 245 S.W. 
2d 967—Salazar v. Garcia, Civ. 
App., 232 S.W.2d 685, error refused 
—Fry v. Harkey, Civ.App., 141 S. 
W.2d 662, error dismissed, judg¬ 
ment correct—St John v. Kinser, 
Civ.App., 140 S.W.2d 602—Ely v. 
Elliott, Civ.App., 55 S.W.2d 1080 
—Day v. Henderson, Civ-App., 224 
S.W. 248. 


Wash.—Jackson v. Grant Smith & 
Co., 1 P.2d 856, 163 Wash. 592. 

3 C.J. p 1266 note 12 [f]—4 C.J. P 
439 note 12. 

On second appeal 

N.M.—!State Nat. Bank of El Paso, 
Tex., v. Cantrell, 127 P.2d 246, 46 
N.M. 2C8. 

Burden of showing filing 

The party moving to file a supple¬ 
mental transcript of depositions al¬ 
legedly filed with the clerk of the 
trial court has the burden to show 
that such depositions were filed. 
Ky.—Francis v. Sturgell’s Ex’x, 69 
S.W.2d 357, 253 Ky. 261. 

Filed hut not considered 

A supplemental transcript of a 
conversation between the court and 
the jury after the verdict, showing 
that the jury were uninfluenced by 
evidence erroneously admitted, could 
be filed but not considered in deter¬ 
mining whether admission of evi¬ 
dence was reversible error. 

Cal.—In re Boole’s Estate, 277 P. 759, 
98 C.A. 714. 

Wo duty on appellee 
Appellee had no duty to procure a 
supplemental transcript to remedy 
defects of record of which appellee 
complained. 

La.—Lawrence v. Lawrence, 134 So. 
753, 172 La. 587. 

Farts of record omitted by appel¬ 
lant's instructions 
A statute relating to the filing of 
an omitted portion of the record as 
a supplemental transcript does not 
give appellant the absolute right to 
bring up as a supplemental tran¬ 
script portions of the record omitted 
by his instructions. 

La.—Cabral v. Victor & Provost, 158 
So. 821, 181 La. 139. 

87. Ill.—Perkins v. Brown, 81 N.E. 
2d 207, 400 Ill. 490—Francke v. 
Eadie, 26 N.E.2d 853, 373 Ill. 500. 

Jacobs v. Metropolitan Life Ins. 
Co., 86 N.E.2d 849, 337 Ill.App. 398. 
La.—Bird well v. Birdwell, 37 So. 2d 
850, 214 La. 401—Sanders v. Wy¬ 
att, 174 So. 161, 187 La. 80, con¬ 
formed to, App., 176 So. 137— 
Hayne v. Assessor, 79 So. 280, 143 
La. 697. 

Wren v. Brock, App., 7 So.2d 
671. 

Miss.—Gaw v. City of Holly Springs, 
87 So.2d 252. 


[ Tex.—Barron v. James, 198 S.W.2d 
256. 145 Tex. 283—Smirl v. Globe 
Laboratories, 188 S.W.2d 676, 144 
Tex. 1. 

Continental Bus System v. Big- 
gers, Civ.App., 277 S.W.2d 228, af¬ 
firmed Biggers v. Continental Bus 
System, Sup., 298 S.W.2d 79— 
Lusher v. First Nat. Bank of Fort 
Worth, Civ.App., 260 S.W.2d 621, 
error refused no reversible error. 

4 C.J. p 439 note 13. 

88. Wis.—Orton v. Noonan, 27 Wis. 
572. 

89. Ky.—Gaboury v. Coombs, 89 S. 
W. 300, 28 Ky.L. 443, rehearing de¬ 
nied 90 S.W. 281, 28 Ky.L. 761. 

90. Wash.—Johnston v. Gerry, 76 P. 
258, 77 P. 503, 34 Wash. 524. 

91. Colo.—Wolfley v. Lebanon Min. 
Co., 3 Colo. 296. 

Tex.—Polis v. Alford, Civ.App., 267 S. 

W.2d 918. 

4 C.J. p 440 note 17. 

92. Colo.—Metzler v. James, 10 P. 
654, 9 Colo. 115. 

4 C.J. p 440 note 18. 

93. Mont.—McNair v. Berger, 15 P. 
2d 834, 92 Mont. 441. 

Tex.—Johnson v. Werbner, Civ.App., 
149 S.W.2d 600. 

Wash.—Mullin v. King County, 140 P. 

2d 789, 19 Wash.2d 1. 

Wis.—Diehl v. Heimann, 20 N.W.2d 
556, 248 Wis. 17. 

Papers filed after adjournment 

Supplemental record containing pa¬ 
pers filed in trial court after adjourn¬ 
ment of trial court was not a part of 
the record and could not be looked to 
by supreme court and was subject to 
motion to strike. 

Miss.—Superior Oil Co. v. Smith, 29 
So.2d 114, 200 Miss. 782. 

Evidence not introduced 

Appellants’ motion for supplemen¬ 
tal and corrected record, occasioned 
by a statement in appellees’ brief to 
the effect that it was appellants’ duty 
to support appellants’ motion for a 
determination of appellants’ rights 
under issues framed by the pleadings 
by evidence and to incorporate such 
evidence in the transcript, would be 
denied, where there was no conten¬ 
tion by either side that such evi¬ 
dence had been introduced. 

U.S.—Speer v. Rural Special School 
Dist. No. 50 of Norphlet, TTnfeo 
County, CLCJLArk^ 100 F.2d 2Q& 
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court to hear or consider the appeal, 94 and pro¬ 
ceedings taken after the appeal was perfected, 95 
cannot be shown by a supplemental transcript. It 
has also been held that a motion to file an ad¬ 
ditional transcript will be denied where no error 
prejudicial to appellant appears of record. 96 The 
filing of a supplemental transcript is unnecessary 
where the matter contained therein is sufficiently 
shown by the original transcript 96 - 5 or is already 
before the appellate court. 96 * 10 

In some jurisdictions a respondent, deeming ap¬ 
pellant’s transcript incomplete and other parts neces¬ 
sary, may and should prepare and file a supple¬ 
mental transcript containing them. 97 


APPEAL & ERROR §§ 1052-1053 

§ 1053. Application 

The procedure governing the preparation and filing of 
a supplemental transcript or return, including applica¬ 
tions therefor, is, generally speaking, controlled by stat¬ 
ute or rule of court, and applications therefor must be 
seasonably presented. 

The procedure governing the preparation and 
filing of a supplemental transcript or return is, 
generally speaking, controlled by statute or rule of 
court. 97 - 50 When authorized by statute or rule of 
court a supplemental transcript or return may be 
filed in a proper case, without application to the 
court, by agreement of the parties, 97 * 55 or on leave 
granted by the lower 97 * 60 or appellate 97 * 65 court on 
proper application or petition 97 * 70 seasonably pre¬ 
sented. 98 Ordinarily, the granting of leave to file 


Pleading's bearing 1 no Indorsement 
showing they were tendered or acted 
on by the trial court cannot be filed 
as a supplemental record on appeal. 
Ky.—Supreme Tent of Knights of 
Maccabees of the World v. Du- 
priest, 29 S.W.2d 599, 235 Ky. 46. 

94. Or.—Sprague v. City of Astoria, 
206 P. 849, 106 Or. 253. 

4 C.J. p 440 note 19. 

95. Cal.—Lapique v. Superior Court 
of Los Angeles County, 181 P. 227, 
40 C.A. 582. 

Wash.—In re Downings’ Estates, 262 
P. 235, 146 Wash. 154. 

4 C.J. p 440 note 20. 

96. Ky.—Falls City Woolen Mills v. 
Pike, 111 S.W. 360, 33 Ky.L. 893. 
Where decision would not be 

changed by filing of supplemental 
transcript, leave to file such tran¬ 
script will be denied 
Ky.—Martin v. Martin, 138 S.W.2d 
509, 282 Ky. 411. 

96.5 Mo.—Flynn v. Janssen, 266 S. 
W.2d 666. 

96.10 Where record in another suit 

which had been introduced on trial 
had been filed in the supreme court, 
motion to compel plaintiff appellants 
to supplement their transcript by 
having court clerk send typewritten 
copies of such record up to the su¬ 
preme court was denied and supreme 
court would consider such record as 
part of the evidence. 

La.—Cockrell v. Moran Corp. of the 
South, 15 So.2d 805, 204 La. 405. 

97. Cal.—McMahon v. Superior 
Court, 175 P.2d 817, 29 C.2d 515. 

Ky.—Sexton v. Dorman, 147 S.W.2d 
703, 285 Ky. 270. 

Minn.—Wunsewich v. Olson, 162 N.W. 
1054, 137 Minn. 98. 

Mo.—Commercial Credit Co. v. Inter¬ 
state Securities Co., 197 S.W.2d 
1000. 

Irrelevant matter 
Where a supplemental transcript 
filed by respondent contains matter 
which was not in evidence or mate¬ 


rial, a motion to strike it will be 
granted. 

Wash.—Kranzusch v. Trustee Co., 161 
P. 492, 93 Wash. 629. 

97.50 Mo.—Fulton v. City of Lock- 
wood, 269 S.W.2d 1. 

Neb.—Stark v. Turner, 47 N.W.2d 
569, 154 Neb. 268. 

Tex.—Smirl v. Globe Laboratories, 
188 S.W.2d 676, 144 Tex. 41. 
Supplemental transcript failing to 
show compliance with statutory pro¬ 
visions for preparation and filing will 
not be considered by the appellate 
court. 

Cal.—Santa Ana Mortg. & Inv. Co. v. 
Ernest Rurup Estate, 73 P.2d 908, 
23 C.A.2d 445. 

Mo.—Fulton v. City of Lockwood, 269 
S.W.2d 1. 

m Indiana 

(1) Where the transcript filed on 
appeal is incorrect or incomplete, the 
remedy is by certiorari, and a sup¬ 
plemental record brought by praecipe, 
filed in the trial court after the orig¬ 
inal transcript has been filed in the 
appellate court, cannot be considered 
as a part of the record. 

Ind.—Berkey v. Rensberger, 96 N.E. 
32, 49 IncLApp. 226. 

(2) Likewise a record as corrected 
nunc pro time after appeal may be 
brought up only by certiorari, and 
a supplemental transcript brought 
up by praecipe cannot be considered. 
Ind.—Bodner v. La Fleur, 161 N.E. 

696, 87 Ind.App. 291. 

97.55 Tex.—Smirl v. Globe Labora¬ 
tories, 188 S.W.2d 676, 144 Tex. 41. 

97-60 Ill.—Continental Paper Grad¬ 
ing Co. v. Howard T. Fisher & As- ' 
sociates, Inc., 115 N.E.2d 291, 1 Ill. 
2d 37, transferred, see 120 N.E.2d 
577, 3 Ill.App.2d 118. 

Tex.—Smirl v. Globe Laboratories, 
188 S.W.2d 676, 144 Tex. 41. 

97.65 Mo.—Brown v. Reichmann, 164 
S.W.2d 201, 237 Mo.App. 136. 

Tex.—Smirl v. Globe Laboratories, 
188 S.^.2d 676, 144 Tex. 41—Sigler 
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v. Realty Bond & Mortgage Co., 
112 S.W.2d 180, 130 Tex. 585. 

After giving notice of appeal it 
has been held that the application 
must be made to the appellate court, 
since such notice transfers and re¬ 
moves the case from the jurisdiction 
of the trial court. 

Ill.—People ex rel. Nelson v. Ridge 
Country Club, 76 N.E.2d 461, 399 
Ill. 46. 

97.70 Mo.—Brown v. Reichmann, 164 
S.W.2d 201, 237 Mo.App. 136. 

Tex.—Roof Maintenance Service v. 

Rabe, Civ.App., 147 S.W.2d 891. 
Proper showing 

If an incomplete record has been 
filed in good faith within time, and 
ends of justice will be served by al¬ 
lowing an additional or supplemental 
transcript to be filed, court may per¬ 
mit it on proper showing. 

Ky.—Wilhoit v. Liles, 189 S.W.2d 851, 
300 Ky. 564. 

98. Ill.—McCarthy v. City of Chica¬ 
go, 197 IlLApp. 564. 

Ky.—Wilhoit v. Liles, 189 S.W.2d 851, 
300 Ky. 564—Martin v. Martin, 138 
S.W.2d 509, 282 Ky. 411—Bingham 
v. Anderson, 251 S.W. 973, 199 Ky. 
680. 

La.—Rogers v. Silver Fleet System 
of Memphis, App., 180 So. 445. 

Mo.—Brown v. Reichmann, 164 S.W. 

2d 201, 237 Mo.App. 136. 

Tex.—Bridgman v. Moore, Civ.App., 
180 S.W.2d 211, affirmed 183 S.W.2d 
705, 143 Tex. 250—Ballard v. 

Breigh, Civ.App., 262 S.W. 886. 

4 C.J. p 440 note 22. 

Late filing 

Where an incomplete transcript 
was filed in good faith within the 
time required by statute, the court 
of appeals has discretion to permit 
the filing of an additional transcript 
to complete the record after the ex¬ 
piration of the period allowed by 
statute for filing the transcript, al¬ 
though it is better practice for ap¬ 
pellant to move within that time for 
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a supplemental transcript rests in the discretion of 
the court, 98 * 5 and, it being the duty of an appellate 
court to resolve all matters in favor of the appeal 
where it may properly do so, in a proper case leave 
to file a supplemental transcript will ordinarily be 
granted. 95 - 10 It has been held that the only ground 

J. AUTHENTICATION 

§ 1054. Necessity 

A compliance with statutory requirements with re¬ 
spect to certification or authentication of the record is 
essential to a consideration of the appeal. 

In order to prevent review on matters not pre¬ 
sented to the trial court, 98 50 it is a general re¬ 
quirement that the transcript, case-made, abstract 
of record, etc., on appeal must be authenticated or 
certified; otherwise it cannot be considered" for 
any purpose, 99 * 5 and the appeal will be dismissed or 
quashed, 1 unless the defect is remedied, 2 or the 
judgment will be affirmed. 3 Unauthorized affida¬ 
vits will not ordinarily be accepted in lieu of the 
required certificate. 4 The lack of a certificate is 
waived by proceeding in the cause; 5 and if the cer- 


for denying the right to incorporate in the tran¬ 
script additional parts of the record or an addi¬ 
tional report of the proceedings on a supplemental 
praecipe is a showing of actual prejudice to the 
opposing party. 98 - 15 

AND CERTIFICATION" 

tificate is lost inadvertently, 6 or detached without 
authority, 7 the instrument to which it is attached is 
not affected thereby. 

Where, instead of a regular transcript, the orig¬ 
inal papers are sent up on appeal, they must be 
certified to be such originals, and to constitute, in 
whole or in part, the record on appeal. 8 

Where a second appeal or proceeding in error 
is filed and the first proceeding is dismissed, it is not 
necessary to return papers filed on the first appeal 
for recertification for use in the second proceeding. 9 

It has been held that the preparation of a judg¬ 
ment roll, a purely administrative function, requires 
the authenticating signature of no one. 9 - 5 


an extension of time to file the addi¬ 
tional transcript. 

Ky.—Cline v. Cline, 249 S.W. 348, 198 
Ky. 585. 

Original return day 

As the trial court's minutes may be 
corrected even at the time of argu¬ 
ment of the case on appeal, a supple¬ 
mental transcript showing such cor¬ 
rection need not be filed within the 
original return day. 

La.—Hickman v. Enterprise Lumber 
Co., 105 So. 343, 159 La. 280. 

9BJ5 Tex.—Sigler v. Realty Bond & 
Mortgage Co., 112 S.W.2d 180, 130 
Tex. 585. 

98.10 Tex.—St. John v. Kinser, Civ. 
App., 140 S.W.2d 602. 

38.15 III.—Continental Paper Grad¬ 
ing Co. v. Howard T. Fisher & As¬ 
sociates, Inc., 115 N.E.2d 291, 1 Ill. 
2d 37, transferred, see 120 N.E.2d 
577, 3 Ill.App.2d 118. 

Denial of motion to file additional 
transcript where no error prejudi¬ 
cial to appellant appears of record 
see supra § 1052. 

$8.50 Mich.—Stone v. Yost, 29 N.W. 
2d 777, 319 Mich. 323. 

39. U.S.—Barton v. Automobile Ins. 
Co. of Hartford, Conn., C.C.A.Mass., 
63 F.2d 631, certiorari denied 53 S. 
Ct. 786, 289 U.S. 755, 77 L.Ed. 1499. 
Ga.—Jett v. Jones, 74 S.E.2d 483, 87 
Ga.App. 531. 

N.J.—Cherr v. Rubenstein, 91 A.2d 
627, 22 N.J.Super. 212. i 


Okl.—Merry v. Industrial Building & 
Loan Ass'n, 280 P. 822, 138 Okl. 
240. 

Va.—Town of Falls Church v. Myers, 
46 S.E.2d 31. 187 Va. 110. 

4 C.J. p 440 note 24. 

Construction of roles 

Although court rules were design¬ 
ed to simplify appellate procedure, 
and should be liberally construed to 
accomplish that purpose, rules will 
not be construed so as to permit con¬ 
sideration, as a part of record on ap¬ 
peal, matters that are in no way cer¬ 
tified to be such, and whose only 
claim to consideration is fact that 
they are bound under the same cover 
with matters properly certified. 

Ind.—Hunter v. Stump, 76 N.E.2d 
696, 118 Ind.App. 84. 

99.5 Colo.—Geisler v. People in In¬ 
terest of Geisler, 256 P.2d 564, 127 
Colo. 336. 

L Cal.—Huntington Land & Im¬ 
provement Co. v. "Wallace, 175 P. 
695, 179 C. 179—In re Davis' Estate, 
165 P. 525, 175 C. 198. 

Ill.—People v. Andrus, 132 N.E. 225, 
299 Ill. 73. 

Okl.—Merry v. Industrial Building & 
Loan Ass’n, 280 P. 822, 138 Okl. 
240. 

4 C.J. p 440 note 25. 

2. Tex.—Elliott v. Elliott, Civ.App., 
105 S.W. 1011. 

4 C.J. p 441 note 26. 


Co. of Hartford, Conn., C.C.A.Mass., 
63 F.2d 631. 

4 C.J. p 441 note 26%. 

4. Cal.—Snipsic Co. v. Riverside Mu¬ 
sic Co., .91 P. 747, 6 C.A. 115. 

Idaho.—Hailey v. Riley, 92 P. 756, 13 
Idaho 749. 

4 C.J. p 441 note 27. 

5. Okl.—-Petrie v. Coulter, 61 P. 1058, 
10 Okl. 257. 

6 . Ark.—Farmer v. Malvern First 
Nat. Bank, 114 S.W. 1182, 88 Ark. 
615. 

4 C.J. p 441 note 30. 

7. Iowa.—Steel e-Smith Grocery Co. 
v. Potthast, 80 N.W. 517, 109 Iowa 
413. 

8 . Neb.—State v. Paxton, 106 N.W. 
166, 108 N.W. 159, 75 Neb. 214. 

4 C.J. p 441 note 32. 

9. Wyo.—Barrett v. Whitmore, 207 
P. 71, 28 Wyo. 495—Boner v. Fall 
River County Bank, 168 P. 726, 25 
Wyo. 260. 

9.5 Or.—Harper v. Wilson, 200 P.2d 
600, 185 Or. 23. 

Master’s report 

A master’s report and testimony 
taken by him need not be preserved 
by report of proceedings in order to 
become part of record on appeal 
from decree recommended by master, 
so that appeal will not be dismissed 
because record, containing no such 
report, was not certified by trial 
court. 

Ill.—Maren v. Wolmer, 99 N.E. 2d 213, 
343 Ill.App. 353. . 


3. U.S.—Barton v. Automobile Ins. 
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§ 1055. -Transcript or Return 

In order to be considered, the transcript must be au¬ 
thenticated or certified as required by law. 

The transcript on appeal must be duly authenticat¬ 


ed or certified as required by law or it cannot be 
considered. 10 A transcript which is not properly 
authenticated or certified will be stricken and sup¬ 
pressed, 10 - 5 and the appeal may be dismissed, 10 - 1 ^ 


10. Ala-—Bentley v. County Com¬ 
mission for Russell County, 84 So. 
2d 490, 264 Ala. 106—West v. Giv¬ 
ens, 20 So.2d 710, 246 Ala. 395. 

Ariz.—Wilburn v. Reitman, 91 P.2d 
865, 54 Ariz. 31—Smith v. Wade, 243 
P. 404, 29 Ariz. 546—Shea v. Wood, 
196 P. 419, 22 Ariz. 224. 

Cal.—Salinas v. Riverside Finance 
Co., 14 P.2d 1025, 126 C.A. 675— 
Golish v. Van Pelt, 287 P. 537, 105 
C.A. 446—Boos v. Byrnes, 166 P. 
596, 33 C.A. 755—Avello v. Samp¬ 
son, 152 P. 313, 28 C.A. 324—Carig- 
nani v. Carignani, 151 P. 172, 28 C. 
A. 44—Lewis v. Lapique, 147 P. 
221, 26 C.A. 448. 

Colo.—Mason v. Le Clair Mines Co., 
296 P. 543, 88 Colo. 381. 

Fla.—Southerland v. Florida Nat. 
Bldg. Corporation, 154 So. 131, 114 
Fla. 392. 

Ill.—Brown v. John L. Paraham Hat 
Co., 198 Ill.App. 623. 

Ky.—Hargis v. Breathitt County, 165 
S.W.2d 837, 291 Ky. 823. 

Okl.—Tobin v. Holmboe, 45 P.2d 716, 
172 Okl. 546—Thomas v. Potter, 23 
P.2d 381, 164 Okl. 212—State v. 
Brewer, 219 P. 895, 93 Okl. 143— 
Robinson v. Johnson, 215 P. 756, 90 
Okl. 14—Hall v. Phoenix Ins. Co. of 
Hartford, Conn., 198 P. 999, 82 Okl. 
158—Wells v. McArthur, 188 P. 
322, 77 Okl. 279—Buell v. American 
Indemnity Co., 178 P. 884, 72 Okl. 
95—Threadgill v. City of Coalgate, 
155 P. 241, 55 Okl. 681. 

Or.—Hansen v. Hansen, 198 P. 207, 
103 Or. 17. 

Tenn.—Carmack v. Fidelity-Bankers 
Trust Co., 177 S.W.2d 351, 180 Tenn. 
571—Smith, v. Moss, 101 S.W.2d 
130, 171 Tenn. 132. 

Delk v. Williams, 10 Tenn.App. 
246—Smartt v. Woodlee, 5 Tenn. 
App. 59. 

Tex.—Campbell v. Chapman, Civ. 

App., 43 S.W.2d 315. 

Va.—Randolph v. A. B. & W. Transit 
Co., 32 S.E.2d 664, 183 Va. 420. 

Wyo.—Northwestern Terra Cotta Co. 
v. Smith-Turner Hotel Co., 33 P.2d 
915, 47 Wyo. 190. 

4 C.J. p 441 note 33, p 570 note 85. 
Basis of order 

(1) The supreme court cannot re¬ 
view an order, unless the order itself 
recites over the judge's signature on 
what it is based, or the judge’s cer¬ 
tificate designating on what the or¬ 
der is based is entered. 

S.D.—Schurman v. Schurman, 245 N. 
W. 39, 60 S.D. 489—Rodman v. 
Rodman, 217 N.W. 507, 52 S.D. 339. 

(2) On appeal from an order, fact 
findings, QOt designating on what the 
order was baseft, could not 'tdke the' 


place of the trial judge’s certificate 
required by the rule of the trial court. 
S.D.—In re Badger State Bank, 245 N. 
W. 41, 60 S.D. 484. 

Case-made as transcript 

(1) A record presented as a case- 
made cannot be considered a tran¬ 
script, unless properly certified. 

Okl.—In re Duncan, 263 P. 1083, 129 

Okl. 125. 

(2) A case-made not served with¬ 
in the time allowed by law or valid 
extension cannot be considered a 
transcript where not certified to as 
such. 

Okl.—Shinn v. Oklahoma City Build¬ 
ing & Loan Ass’n, 266 P. 435, 130 
Okl. 173—Greer v. Cohn, 263 P. 136, 
129 Okl. 66. 

(3) Where there was no certificate 
of district court clerk showing that 
record on appeal was a true, correct, 
and complete transcript of papers in 
case on file in his office as required 
by statute, regardless of whether 
record was considered as a transcript 
or a case-made, it presented nothing 
for review. 

Okl.—Nelson v. Ben Franklin Refin¬ 
ing Co., 199 P.2d 209, 200 Okl. 654. 

Diminished record containing tes¬ 
timony in the form of questions and 
answers and also in narrative form, 
which was not approved by opposing 
counsel or the court, could not be 
considered, the diminished record be¬ 
ing required to be authenticated as 
the original record. 

Md.—Price v. Miller, 169 A. 800, 165 
Md. 578. 

Duty of judge 

(1) Where appellant, after tran¬ 
script was filed by reporter, advised 
trial judge in writing of his objec¬ 
tions to transcript, it was for trial 
judge to pass on such objections and 
direct reporter to make necessary 
changes or amendments if transcript 
was found to be incomplete or incor¬ 
rect, hence court erred in terminat¬ 
ing proceedings for preparation of a 
transcript on appeal when appellant 
refused to either file an undertaking 
with clerk or make a new arrange¬ 
ment with reporter. 

Cal.—Williams v. Davis, 167 P.2d 189, 
27 C.2d 746. 

(2) Under provisions of the stat¬ 
ute dealing with cases appealable 
from probate to common pleas court, 
a probate judge has the duty, when 
bond for appeal is given in accord¬ 
ance with statute, to make an au¬ 
thenticated transcript of the docket 
and journal entries in the case and of 
the order, decision, or decree appeal¬ 
ed' from. 


Ohio.—Paden v. Pearce, 22 N.E.2d 
301, 61 Ohio App. 42. 

Evidence of identity 
The identity of a transcript on ap¬ 
peal is as essential as its verity, and 
the absence of proof of either is fa¬ 
tal. 

Ind.—Federal Union Surety Co. v. 
Schlosser, 116 N.E. 759, 66 Ind.App. 
199. 

Evidence reported by an auditor 
need not be approved by the trial 
judge. 

Ga.—McKenzie Trust Co. v. Bullard, 
132 S.E. 125, 35 GaApp. 19. 

Issue for reviewing court 

The issue whether judgment has 
been satisfied and consequently right 
of appeal therefrom has been lost is 
for reviewing court and not for trial 
judge on motion to settle the tran¬ 
scripts. 

Cal.—McMahon v. Superior Court, 175 
P.2d 817, 29 C.2d 515. 

Transcript of evidence 
Cal.—Tarvin v. Davey, 124 P.2d 624,. 
51 C.A.2d 296. 

Conn.—Walden v. Siebert, 128 A. 702, 
102 Conn. 353. 

Idaho.—Bumpas v. Moore, 175 P. 339, 
31 Idaho 668—Wells v. Culp, 166 P. 
218, 30 Idaho 438. 

Iowa.—State v. Seeder, 249 N.W. 412, 
216 Iowa 815. 

Ky.—Harlow v. Ken-Tex Exploration 
Co., 214 S.W.2d 1010, 308 Ky. 478. 
Md.—Trustees of Riverdale Presby¬ 
terian Church of Riverdale, Prince 
George’s County v. Paul B. Pugh & 
Co., 140 A. 844, 154 Md. 550—Fick 
v. Towers, 136 A. 648, 152 Md. 335- 
Mont.—Sprinkle v. Anderson, 187 P. 
909, 57 Mont. 219. 

N.M.—Eaton v. First Nat. Bank, 170- 
P. 45, 23 N.M. 687—Cox v. Duglaa 
Candy Co., 163 P. 251, 22 N.M. 410— 
Mundy v. Irwin, 141 P. 877, 19 N.M. 
170. 

S.D.—Schurman v. Schurman, 245 N. 
W. 39, 60 S.D. 489. 

Va.—Ross Cutter & Silo Co. v. Ruth¬ 
erford, 161 S.E. 898, 157 Va. 674. 

Va.—Pereira v. Moon, 135 S.E. 672, 
146 Va. 225. 

Wyo.—In re Utah-Idaho Sugar Co., 
120 P.2d 601, 57 Wyo. 425—George 
Bolin Co. v. Freeman, 294 P. 1110, 
42 Wyo. 375—Mulhern v. Mahs, 284 
P. 123, 41 Wyo. 214. 

10.5 Fla.—Hauer v. Thum, 75 So.2d> 
205. 

Ky.—Ellis v. Central Trust Co. of 
Owensboro, 211 S.W.2d 818, 307 Ky. 
794. 

10.10 Okl.—Nelson v. Ben Franklin. 

Refining Co. f 199 P.2d 209, 200 Okl- 
i 654. 


•1023 



§§ 1055-1056 APPEAL & ERROR 

or the judgment affirmed. 10 - 15 

As a corollary to this rule, it is also the rule that 
the clerk or judge below may and should refuse to 
certify a transcript unless the statutory requirements 
with respect thereto have been complied with. 11 

Under the practice in at least one jurisdiction a 
transcript in an equity suit does not require cer¬ 
tification. 11 - 5 In the absence of a requirement im¬ 
posed by law, a certificate by the clerk is not re¬ 
quired where the original bill of exceptions con¬ 
stitutes the transcript; 12 on the other hand, where 
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no bill of exceptions is filed with the record on ap¬ 
peal, a transcript of the evidence which was not 
certified by the lower court will not be considered 12 - 5 

§ 1056. - Bill of Exceptions 

In order to be considered by an appellate court, a bill 
of exceptions must be duly authenticated or certified as 
such. 

In the absence of a proper authentication or cer¬ 
tification a bill of exceptions will not be considered 
by the appellate court, 13 but will be stricken from 


10.15 Ala.—Alabama Public Service 
Commission v. Avery Freight Lines, 
49 So.2d 170. 254 Ala. 672. 

Wyo.—In re Utah-Idaho Sugar Co., 
120 P.2d 601, 57 Wyo. 425. 

1L Cal.—Bush v. Allen, 155 P. 456, 
173 C. 102—Tollin v. Barlow, 132 P. 
749, 165 C. 378. 

Western Concrete Pipe Co. v. 
Grabovich, 5 P.2d 71, 118 C.A. 367 
—Allen v. Conrey, 134 P. 730, 22 
C.A. 409. 

Absence of shorthand reporter 
Where the shorthand reporter is 
the only one designated by law to 
make up a transcript, if there is no 
reporter present to take down the 
proceedings, the trial judge is not 
authorized to certify to the correct¬ 
ness of the transcript. 

Cal—Bush v. Allen, 155 P. 456, 172 C. 

102 . 

Jones v. Busick, 243 P. 27, 75 C. 
A. 606. 

Absence of transcript of evidence 
Under Code (1906) 5 69, when con¬ 
sidered in connection with L.(1910) 
c 111, the clerk must certify to the 
supreme court a transcript of the 
record, although the stenographer’s 
transcript has not been filed. 
l£iss.—Grand Court of Calanthe v. 

Baskin, 67 So. 210, 108 Miss. 752. 
Failure to file in. time 

(1) The court may refuse to au¬ 
thenticate a record not filed within 
the statutory time, even though the 
failure to file is caused by the ignor¬ 
ance of the party’s attorney. 

Cal.—Blumer v. Mayhew, 119 P. 202, 
17 C.A. 223. 

(2) A trial court, certifying a tran¬ 
script, notwithstanding notice to the 
clerk for preparation of the tran¬ 
script was not filed within the time 
required by Code Civ.Proc. $ 953a, 
does not have jurisdiction to make 
such certification, under § 473, where 
it was made six months after appel¬ 
lant’s default, and such transcript, 
in view of §5 473, 953a, was not avail¬ 
able on appeal, although it was in 
fact prepared with reasonable dili¬ 
gence, the delay in its earlier pre¬ 
sentation being due to the clerk’s 
sending the transcript to the appel¬ 
late court before proper authentica¬ 


tion, and appellant’s lack of knowl¬ 
edge that he was in default. 

Cal.—In re Barney, 214 P. 853, 191 C. 
18. 

Omission of testimony 

Where the transcript does not con¬ 
tain the testimony of an important 
witness, the trial judge need not cer¬ 
tify to its correctness. 

Cal.—Specialty Oil Tool Co. v. Ames, 
3 P.2d 977, 117 C.A. 283. 

11.5 Or.—Hall v. Pettibone, 187 P. 
2d 166, 182 Or. 334. 

Former law 

Contention that transcribed testi¬ 
mony was not properly before the 
reviewing court because not approved 
by chancellor was without merit 
where when testimony was filed the 
chancellor’s approval was not needed 
under the governing statute. 

Ark.—Wright v. Clifford, 243 S.W.2d 
569, 219 Ark. 537. 

12 . Neb.—Orleans Hornsilver Mining 
Co. v. Le Champ D’Or French Gold 
Mining Co., 280 P. 887, 52 Nev. 85. 

12.5 Ky.—Rose v. Rose, 237 S.W. 
2d 80, 314 Ky. 761. 

13. U.S.—George A. Ohl & Co. v. A. 
L. Smith Iron Works, Mass., 53 
S.Ct 340, 288 U.S. 170, 77 L.Ed. 
681. 

Chicago Great Western R. Co. v. 
Le Valley, Iowa, 233 F. 384, 147 C. 
CJL 320. 

Ala.—Scott v. Alabama, T. & N. Ry. 

Co., 77 So. 983, 16 Ala.App. 371. 

Ariz.—Rouse v. Bolen, 147 P. 736, 17 
Ariz. 14. 

Ark.—Prescott, Arkansas Tel. Corp. 
v. McFarland, 233 S.W.2d 70, 217 
Ark. 731—Perry County v. House, 
109 S.W.2d 658, 194 Ark. 1155— 
Chaffin v. Lee County Nat. Bank of 
Marianna, 235 S.W. 382, 151 Ark. 
106—Dyer & Co. v. Delight Lumber 
Co., 216 S.W. 294, 141 Ark. 137—j 
Raybourn v. Kirk, 204 S.W. 611, 134 
Ark. 605, 135 Ark. 617. 

Cal.—Soper v. Dominguez; 172 P. 586, 
178 C. 193. 

Clark v. Janss, 102 P.2d 768, 39 
C.A.2d 198. 

D.C.—District of Columbia v. Tyr¬ 
rell, 41 App.D.C. 113. 

Fla.—Schutt v. Lester, 192 So. 461, 

1024 


141 Fla. 40—Moore v. Florida Pow¬ 
er & Light Co., 159 So. 362, 118 
Fla. 393. 

Ga.—Bentley v. Gordon, 2 S.E.2d 912, 
188 Ga. 103—Kinney v. Mayor of 
City of Milledgeville, 196 S.E. 467, 
185 Ga. 866—Kennedy v. Ayers, 138 
S.E. 155, 164 Ga. 277—Rushing v. 
De Loach, 100 S.E. 571, 149 Ga. 483 
—Springer v. Owen, 89 S.E. 780, 145 
Ga. 730. 

Middle Georgia Lumber Co. v. 
Hunt, 186 S.E. 714, 53 Ga.App. 578 
—Simmons v. Tates, 180 S.E. 647, 
51 Ga.App. 431. 

Hawaii.—Boone v. Mowat, 33 Hawaii 
309. 

Ill.—City of Chicago v. Wohlbach, 
147 N.E. 121, 316 Ill. 203. 

Tibbitts-Hewitt Grocery Co. v. 
Cohen, 256 Ill.App. 459—Chicago & 
A. R. Co. v. Woolner Distilling Co., 
196 Ill.App. 412. 

Ind.—State v. Indiana Mfrs. of Dairy 
Products, 153 N.E. 499, 198 Ind. 288. 

Tinkham v. Tinkham, 45 N.E.2d 
357, 112 Ind.App. 532—Manufactur¬ 
ers’ Discount Co. v. American Sec. 
Co., 161 N.E. 660, 87 Ind.App. 446. 

Ky.—Republic Creosoting Co. v. Fos¬ 
ter, 206 S.W.2d 947, 306 Ky. 274— 
Henderson v. Codell Const Co., 144 
S.W.2d 218, 284 Ky. 214. 

Me.—Bradford v. Davis, 56 A.2d 68, 
143 Me. 124. 

Md.—Coplan v. Warner, 149 A. 1, 158 
Md. 463. 

Mo.—Williams v. Campbell, 123 S.W. 
2d 87. 

Cartee v. Marler, App., 192 S.W. 
2d 634—Kansas City Building & 
Loan Ass’n No. 6 v. Harding, App., 
58 S.W.2d 795—Haibe v. Walsh, 38 
S*W.2d 523, 225 Mo.App. 770—Cof¬ 
fey v. Williams, App., 235 S.W. 135. 

Mont—-Joyce v. McDonald, 149 P. 
953, 51 Mont 163. 

Neb.—Wabel v. Ross, 44 N.W.2d 312, 
153 Neb. 236—Gilmore v. State, 26 
N.W.2d 296, 148 Neb. 10—Ratay v. 
Wylie* 22 N.W.2d 622, 147 Neb. 201 
—Bednar v. Bednar, 21 N.W.2d 438, 
146 Neb. 726—Adkisson v. Gamble, 
9 N.W.2d 711, 143 Neb. 417—Essex 
v. Brown, 297 N.W. 659, 139 Neb. 
435—In re Frazier’s Estate, 267 N. 
W. 181, 131 Neb. 61—In re Abts’ Es¬ 
tate 241 N.W. 270, 122 Neb. 714— 
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the record. 13 * 5 The failure to certify or authen¬ 
ticate the bill of exceptions is a fatal defect, 13 * 10 
which will bring about the dismissal of a writ of 
error or appeal, 14 or the affirmance of the judg¬ 
ment. 15 A bill unauthenticated by the judge can¬ 
not be given validity by consent of counsel, 16 in 
the absence of a statute authorizing agreed bills. 17 
It has also been held that stipulations extending the 
time for signing and settling a bill must be au¬ 
thenticated. 18 

The court may, in its discretion, allow the bill to 
be withdrawn for authentication, 19 although if it 
contains a certificate its recitals are conclusive. 20 
After a bill of exceptions has been certified, de¬ 
fendant in error cannot have any additional evi- 


APPEAL & ERROR §§ 1056-1057 

dence or other matter sent to the appellate court, 
except such as is part of the record and on file in the 
office of the clerk. 21 

An additional certificate will be treated as sur¬ 
plusage where the bill has already been regularly 
certified. 22 

§ 1057. - Case or Statement of Facts 

In order that a case-made or statement may be con¬ 
sidered on appeal, a certificate by the trial judge as to the 
correctness thereof is ordinarily requisite. 

Where the statute so requires, a certificate of the 
trial judge to the effect that the statement of the 
proceedings recited in the case is true must be at¬ 
tached to the case-made or statement on appeal, 23 


Cross v. Prohaska, 170 N.W. 665, 
103 Neb. 146. 

KM.—King v. Doherty, 258 P. 569, 
32 N.M. 431. 

Ohio.—Johnston v. Hart, 22 N.E.2d 
557, 61 Ohio App. 268. 

Okl.—Banta v. Banta, 224 P.2d 592, 
203 Okl. 580. 

Or—Hall v. Pettibone, 187 P.2d 166, 
182 Or. 334—Papenfus v. Lane 
County Credit Ass’n, 192 P. 797, 97 
Or. 504—City of Astoria v. Zindorf, 
189 P. 884, 96 Or. 332. 

Tenn.—Life & Casualty Ins. Co. v. 
Gardner, 108 S.W.2d 1100, 21 Tenn. 
App. 244—Stargel v. Stargel, 107 S. 
W.2d 520, 21 Tenn.App. 193— 

Stokes v. Stokes, 6 Tenn.App. 302 
—Russell v. Russell, 3 Tenn.App. 
232. 

Tex.—Sisk v. Randon, Com.App., 70 
S.W.2d 689. 

Pelton v. Cooke, Civ.App., 209 S. 
W.2d 398, error refused no reversi¬ 
ble error—Price v. White Line Cab 
& Baggage Co., Civ.App., 87 S.W.2d 
1103, error dismissed—Home Ben. 
Ass'n v. Briggs, Civ.App., 61 S.W. 
2d 867—Gulf States Utilities Co. v. 
Madeley, Civ.App., 36 S.W.2d 256— 
Ratliff v. Nau, Civ.App., 36 S.W.2d 
254—Texas Employers' Ins. Ass’n 
v. Heuer, Civ.App., 10 S.W.2d 756, 
second rehearing denied 11 S.W.2d 
566—Ludtke v. Warren, Civ.App., 
285 S.W. 339—Southern Casualty 
Co. v. Vatter, Civ.App., 275 S.W. 
1105, error dismissed 278 S.W. 177 
—Nolan v. Young, Civ.App., 220 S. 
W. 154—Galveston, H. & S. A. R. 
Co. v. Cook, Civ.App., 214 S.W. 539, 
dismissed for want of jurisdiction 
—Planters’ Oil Co. v. Hill Printing 
& Stationery Co., Civ.App., 208 S.W. 
192—Chicago, R. I. & G. Ry. Co. v. 
Faulkner, Civ.App., 194 S.W. 651— 
Holloman v. Black, Civ.App., 188 
S.W. 973. 

Va.—Owen v. Owen, 162 S.E. 46, 167 
Va. 580. 

Wash.—Oregon Mut. Life Ins; Co. v. 
Dixon, 78 P.2d 594, 194 Wash. 522. 
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Wyo.—Fryer v. Campbell, 28 P.2d 
475, 46 Wyo. 491. 

4 C.J. p 441 note 34. 

Certification of bill by bystanders see 
supra § 849. 

Admissibility of evidence 

Questions relating to admissibility 
of evidence could not be considered 
where to determine the questions 
would necessitate examination of evi¬ 
dence adduced in the trial court, but 
purported bill of exceptions had not 
been authenticated by clerk of trial 
court. 

Neb.—Essex v. Brown, 297 N.W. 659, 
139 Neb. 435. 

On motion of the appellate court 
The supreme court will, on its own 
motion, refuse to consider a docu¬ 
ment appearing in the record and 
purporting to be a bill of exceptions 
when not authenticated as such by 
certificate of clerk of trial court. 

Neb.—Bednar v. Bednar, 21 N.W.2d 
438, 146 Neb. 726—Essex v. Brown, 
297 N.W. 659, 139 Neb. 435. 

Status of justice 

The status of justice whose rulings 
are challenged, or of some other au¬ 
thority acting in his stead, pursu¬ 
ant to statute, is such that a bill of 
exceptions not allowed by him, or 
such other authority, is not in order 
for consideration by law court. 

Me.—Gregoire v. Lesieur, 78 A2d 494, 
146 Me. 203. 

13.5 Ky.—Gaffeney v. Gaffeney, 223 
S.W.2d 583, 311 Ky. 136. 

Tex.—Walden v. Sanger, Civ.App., 250 
S.W.2d 312. 

13.10 Tenn.—Adams v. Winnett, 156 
S.W.2d 353, 25 Tenn.App. 276. 

14. Ga.—Bell v. Stephens, 158 S.E. 
327, 172 Ga. 610—Kennedy v. Ryers, 
138 S.E. 155, 164 Ga. 277. 

Yarbrough v. Taylor, 162 S.E. 
721, 44 Ga..A.pp. 648. 

Nev.—Rickey v. Douglas Milling & 
Power Co., 205 P. 328, 45 Nev. 341. 
4 C.J. p 442 note 35. 
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15. Neb.—Cross v. Prohaska, 170 N. 
W. 665, 103 Neb. 146. 

4 C.J. p 442 note 36. 

16. Me.—Cobum v. Murray, 2 Me. 
336. 

17. Ark.—Hodges v. Collison, 172 S. 
W. 1147, 116 Ark. 420. 

18. Ala.—Rainer Mercantile Co. v. 
Deal, 44 So. 100, 151 Ala. 306. 

19. Neb.—O’Conner v. Fields, 113 N. 
W. 528, 79 Neb. 840. 

4 C.J. p 442 note 40. 

20. Ky.—Duffy v. White, 16 Ky.L. 
94. 

Wash.—Templeman v. Evans, 77 P. 

381, 35 Wash. 302. 

4 C.J. p 442 note 41. 

21 . Ga.—Jones v. Gill, 48 S.E. 688, 
121 Ga. 93. 

Ill.—Hanson v. Egan, 228 Ill.App. 
329. 

Ind.—Pahmeier v. Rogers, 1 N.E.2d 
287, 102 IncLApp. 480. 

Second bill 

Where, after a judgment unsatis¬ 
factory to either party, plaintiff filed 
notice of an intention to prosecute a 
bill of exceptions and thereafter de¬ 
fendant moved for a new trial, which 
motion was granted, and a second 
notice was filed by plaintiff of an in¬ 
tention to prosecute a bill of excep¬ 
tions, which second bill of exceptions 
included an exception to the court’s 
action on defendant’s motion for a 
new trial, it was held that the court 
erred in refusing to pass on the cor¬ 
rectness of the transcript filed with 
the second bill, although he had al¬ 
ready allowed the transcript filed be¬ 
fore defendant’s motion. 

R.I.—Haynes v. Greene, 121 A. 403, 
45 R.L 248. 

22 . Ga.—Stilwell v. Watkins, 68 S.E. 
1114, 135 Ga. 149. 

4 C.J. p 443 note 43. 

23. Cal.—Berry v. Moulie, 179 P. 
686 , 180 C. 137—Hammond Lumber 
Co. v. Brawley Co-op. Bldg. Co., 172 

I’ P.'381 r *178 C.95. 
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showing affirmatively that the judge has properly 
settled and signed it. 24 

As a general rule, the correctness of the state¬ 
ment of facts must be certified to by the trial 
judge; 25 otherwise it cannot be considered on ap¬ 
peal 26 for any purpose, 26 * 5 and may be stricken 
from the record. 26 * 10 

According to some cases, however, when the 
parties or their attorneys have certified that the 
statement on appeal has been agreed on and is cor¬ 
rect, the further certificate of the judge is not es¬ 


sential. 27 Where a cause is submitted solely on an 
agreed statement of facts, it has been held that the 
agreed case becomes a part of the record without 
certification by the trial court. 28 

The clerk must certify to the authenticity of the 
case-made, 29 but it is not his function to certify to 
its contents. 30 

Where the case is sent up unattested by the clerk, 
plaintiff may, on proper application, withdraw it 
temporarily and have it duly attested, 31 or the court 
may of its own motion send it back for certifica¬ 
tion. 32 


Ill.—Arndt ▼. Arndt, S2 N.E.2d 908, 
336 IIl.App. 65. 

N.J.—Dymyd v. Latoy, Sup., 41 A. 2d 
204. 

Okl.—Stewart v. Stephens, 166 P.2d 
430. 196 Okl. 527—Schroyer v. 

Bracken, 272 P. 1029, 134 Okl. 106 
—Bents v. Oldham, 192 P. 567, 79 
Okl. 210. 

Tex.—Johnson v. Werbner, Civ.App., 

149 S.W 2d 600. 

Wash—Schultz v. Anderson, 71 P.2d 
365, 191 Wash. 326. 

4 C.J. p 443 note 44. 

Certificatioai of evidence 

The law requiring all evidence 
touching the question complained of 
to be certified by the trial judge is 
directory merely. 

W.Va.—Bailey Lumber Co. v. Ward, 
152 S.E. 862, 199 W.Va. 55. 

Effect 

The certificate of the judge to a 
ease-made is prima facie evidence of 
the facts recited and cannot be im¬ 
peached except as authorized by Rev. 
L.(1916) S 5248. 

Okl.—St. Louis & S. F. R. Co. v. Talia¬ 
ferro, 160 P. 610, 58 Okl. 585. 

94. Kan.—Mudge v. Kansas Nat. 

Bank, 43 P. 255, 56 Kan. 353. 

4 C.J. p 443 note 45. 

25. U.S.—North River Ins. Co. of 
New York v. Guaranty State Bank 
of Parwell, C.C.ATex., 30 F.2d 881. 
Arts.—Hamilton v. White, 22 P.2d 
1989, 42 Aria 170. 

Cal.—McMullen v. Saunders, 292 P. 

2d 282, 138 CA.2d 554. 

Ga.—Leggett v. Pridgen, 102 S.EL 829, 

150 Ga 115. 

Continental Life & Health Ins. 
Co. v. Hand, 1«1 S.E. 193, 24 Ga. 
App, 476—Fitzgerald v. Brown. $5 
S.E. 377, 22 GaApp. 57. 

Me.—State v. McGee, 145 A. 893, 128 
Me. 539. 

N.J.—Capital B. & L. Ass'n of New¬ 
ark v. Peace, 147 A 394. 

N.M.—Clark v. Maisen, 255 P, 404, 32 
N.M. 246. 

Tex.—Trimble v. Hawkins, Civ.App., 
197 S.W. 224. 

Vfsa&t .—Morgan v. Fairmount Ceme¬ 
tery Ass'n, 10 P.2d 244, 167 Wash. 


644—Union State Bank of Odessa 
v. Miller, 203 P. 947, 118 Wash. 321 
—Mauseth v. Slayden, 177 P. 319, 
104 Wash. 512. 

4 C.J. p 443 note 48. 

Statement set forth in amendment to 
hill of exceptions 

In transcript sent up by clerk as 
record, a paper purporting to be a 
copy of an agreed statement of facts, 
but only signed by counsel and filed 
in clerk's office, and not approved by 
trial judge and made part of the rec¬ 
ord, cannot be considered as record 
and cannot be rendered competent, 
or sufficient to render definite insuf¬ 
ficient general assignment of error, 
by being set forth in amendment to 
bill of exceptions. 

Ga.—Greenfield v. Harvey, 11 S.E.2d 
776, 191 Ga. 92. 

Effect of judgment and finding 

While Vernon’s Sayles Civ. St. An - 
not.(1914) art 1949 requires that an 
agreed statement of facts should be 
signed and certified by the court, 
such is not necessary where it other¬ 
wise appears from the record that 
the case was tried on agreed facts; 
and hence, where judgment and find¬ 
ing referred to the agreed case want 
of strict compliance was held cured. 
Tex.—Darr v. Johnson, Civ.App., 257 
S.W. 682, affirmed Johnson v. Darr, 
272 S.W. 1098, 114 Tex. 516. 

Statement of evidence 

A paper purporting to contain cer¬ 
tain testimony at the trial but not 
certified by the court reporter as to 
accuracy or completeness does not 
constitute a statement of facts, nor 
a sufficient bill of exceptions. 

Tex.—Price v. White Line Cab & 
Baggage Co., Civ.App., 87 S.W.2d 
1103, error dismissed. 

96. Okl.—Turner v. Wells, 70 P.2d 
113, 186 Okl. 381. 

Tex.—Citizens’ R. Co. v. Robertson, 
Civ App., 103 S.W. 443. 

Wash.—Prosspectors’ Dev. Co. v. 
Brook, 71 P. 774, 31 Wash. 187. 

Comment on evidence 

On appeal of action by widow and 
executor to recover proceeds of life 
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insurance and annuities, premiums 
on -which were allegedly paid out of 
community funds, where comment 
did not appear in finally corrected or 
certified statement of facts, alleged 
comment would not be considered. 
Wash.—National Bank of Commerce 
of Seattle v. Lutheran Broth., 246 
P.2d 843, 40 Wash.2d 790. 

26.5 Wash.—Boyle v. Boyle, 210 P. 
2d 140, 34 Wash.2d 790. 

26-10 Tex.—Walden v. Sanger, Civ. 
App., 250 S.W.2d 312. 

27. Mont.—Raymond v. Thexton, 3 7 
P. 258, 7 Mont. 209. 

4 C.J. p 443 note 50. 

Authentication held unnecessary 
Where parties stipulated that orig¬ 
inal master’s report in will contest 
might be incorporated in record on 
appeal and that plaintiffs elected not 
to include any report of proceedings 
certified by trial court, and plaintiffs 
did include original master’s report, 
transcript of evidence, and exhibits 
in record in appeal, it was unneces¬ 
sary to have a report of proceedings 
at the trial certified by the trial 
judge, and motion to dismiss appeal 
on ground that record was not prop¬ 
erly authenticated, would be denied. 
Ill.—Auerbach v. Continental Ill. 
Nat. Bank & Trust Co. of Chicago, 
91 N.E.2d 144, 340 Ill.App. $4. 

28. Tenn.—Johnson v. Martin Furni¬ 
ture Co., 202 S.W. 916, 139 Tenn. 
580. 

29. Kan.—Sullivan v. Leavenworth, 
etc., R, Co., 17 Kan. 503. 

30- Kan.—Muscott v. Hanna, 26 Kan. 
770—Sullivan v. Leavenworth, etc., 
R. Co., 17 Kan. 503. 

4 C.J. p 443 note 53. 

31. Kan.—Pierce v. Myers, 28 Kan. 
364. 

Hoffman v. Forslund, 51 P. 816, 6 
Kan.App. 352. 

32. N.Y.—Lewisohn v. Niederwiesen, 
40 Hun 545—Dwight v. Elmira, etc., 
R Co., 8 N.YJ3. 789, 5 Silv.Sup. 
596, 
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§ 1058. - Abstracts 

Unless required by statute or rule of practice, cer¬ 
tification of an abstract is not ordinarily required. 

A certificate by the clerk is not, in the absence of 
statute, required and is entitled to no legal signifi¬ 
cance as to the sufficiency of an abstract. 33 Where 
statutes or rules so require, however, the court 
must certify to the accuracy of the abstract. 34 

§ 1059. - Papers Included, Referred to, 

or Annexed 

a. In general 


APPEAL & ERROR §§ 1058-1059 

b. Motions or affidavits used thereon 

c. Instructions 

a. In General 

In order that they may be considered by the appellate 
court, papers included in the record must be duly authen¬ 
ticated and identified. 

Papers included in, referred to, or annexed to the 
transcript, case-made, abstract of record, bill of ex¬ 
ceptions, etc., on appeal must also be duly authen¬ 
ticated and identified, or they will not be considered 
by the appellate court. 35 However, it has been 


33- Iowa.—Collins v. Wilson, 68 N. 

W. 916, 99 Iowa 679. 

4 C.J. p 443 note 54. 

34. Iowa.—Pfeffer v. Finn, 30 N.W. 
2d 481, 239 Iowa 24. 

Wyo.—Fryer v. Campbell, 28 P.2d 
475, 46 Wyo. 491. 

35. Cal.—Martin v. Pacific Gas & 

Electric Co., 234 P. 321, 195 C. 544 
—Cabrera v. Thannhauser & Co., 
192 P. 45, 183 C. 604—In re 

Broome’s Estate, 147 P. 270, 169 C. 

604. 

Palomar Refining: Co. v. Prentice, 
136 P.2d 83, 57 C.A.2d 954—Tarvin 
v. Davey, 133 P.2d 844, 56 C.A.2d 
846—Belletich v. Belletich, 105 P. 
2d 954, 40 C.A.2d 732—Clark v. Mc¬ 
Cain, 290 P. 901, 107 C.A. 668— 
Wulferdinger v. Pickwick Stages 
System, 288 P. 93, 105 C.A. 509— 
Armstead v. Jackson, 280 P. 1028, 
100 C.A. 725. 

Colo.—In re Anderson’s Estate, 24 
P.2d 749, 93 Colo. 103—Kobey v. 
Gottstein, 194 P. 615, 69 Colo. 296. 
Ga.—Goodwyn v. Bennett, 152 S.E. 

605, 41 Ga.App. 285—Moore v. 
Southern Ry. Co., 121 S.E. 138, 31 
Ga.App. 512. 

Idaho.—Farm Credit Corporation v. 
Mulliner, 281 P. 1113, 48 Idaho 306 
—Blandy v. Modern Box Mfg. Co., 
232 P. 1095, 40 Idaho 356—Tsuboi 
v. Cohn, 231 P. 708, 40 Idaho 102, 
39 A.L.R. 851. 

Ill.—City of Belleville v. Mitchell, 
112 N.E. 368, 273 Ill. 136. 

Davis v. Mosbacher, 252 IlLApp. 
536. 

Ind.—Edwards v. Evansville City 
Coach Lines, App., 133 N.E.2d 88— 
Radcliffe v. Meisberger, 43 N.E.2d 
874, 112 Ind.App. 135—Pahmeier 

v. Rogers, 1 N.E.2d 287, 102 Ind. 
App. 480. 

Ky.—Carter v. Scott, 140 S.W.2d 
1039, 283 Ky. 269—Stephan v. 

Kentucky Valley Distilling Co., 122 
S.W.2d 493, 275 Ky. 705—Redwine 
v. Dorman, 70 S.W.2d 933, 254 Ky. 
348—Jones y. Baker, 21 S.W.2d 
143, 231 Ky. 135. 

Mass.—Toff a v. National Shawmut 
Bank of Boston, 193 N.E. 22, 288 
Mass. 422. 


Mo.—Warren v. Conroy & Co., App., 
292 S.W. 1068. 

Nev.—Bowers v. Charleston Hill 
Nat. Mines, 251 P. 721, 50 Nev. 
99. 

Ohio.—Davies v. Columbia Gas & 
Elec. Corp., App., 68 N.E.2d 231. 

Or.—Finn v. Erickson, 270 P. 767, 127 
Or. 107. 

Tenn.—Frierson v. Smithson, 113 S. 
W.2d 778, 21 Tenn.App. 591— 

Stockstill v. Life & Casualty Ins. 
Co., 65 S.W.2d 243, 16 Tenn.App. 
538—Gifford v. Provident Life Ins. 
Co., 64 S.W.2d 64, 16 Tenn.App. 
21 . 

Tex.—Davis Motors, Dodge & Plym¬ 
outh Co. v. Avett, Civ.App., 294 
S.W.2d 882—Texas General Indem. 
Co. v. McNeill, Civ.App., 261 S.W. 
2d 378—Hartford Accident & In¬ 
demnity Co. v. Ethridge, Civ.App., 
149 S.W.2d 1040—Payne v. City of 
Perry ton, Civ.App., 48 S.W. 2d 
497—Williams v. Fuerstenberg, 
Civ.App., 12 S.W.2d 812, reversed 
on other grounds Com.App., 23 S. 
W.2d 305. 

Utah.—Barnard v. Hardy, 293 P. 12, 
77 Utah 218. 

Va.—Day v. Grove, 129 S.E. 368, 142 
Va. 550. 

Wash.—Miller v. St. Clair Lumber 
Co., 242 P. 1096, 137 Wash. 501. 

4 C.J. p 443 note 55. 

Copy of ordinance 

Tenn.—Brodie v. Miller, 143 S.W.2d 
1042, 24 Tenn.App. 316. 

Documents appearing without ex¬ 
planation 

Mich.—Boening v. Schaefer, 279 N. 
W. 917, 284 Mich. 621. 

Pugitive paper 

An unidentified, unauthenticated 
and unlabeled fugitive paper that 
could be a copy of trial judge's min¬ 
utes, and which was sent up with the 
record, was not properly in the rec¬ 
ord, and the supreme court could not 
consider it. 

Wis,—Urban v. Trautmann, 24 N.W. 
2d 619, 249 Wis. 264. 

Evidence made part of the record 

must be authenticated. 

U.S.—Brown v. Cumberland Tele¬ 
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graph & Telephone Co., La., 221 F. 
261, 137 C.C.A. 206. 

Cal.—O’Connell v. O’Connell, 264 P. 
1095, 203 C. 541. 

Va.—Narrows Grocery Co. v. Bailey, 
170 S.E. 730, 161 Va. 278. 

4 C.J. p 443 note 55 [c]. 

Notice to clerk to prepare proceed¬ 
ings is not a necessary part of the 
transcript to be certified by the trial 
judge. 

Cal.—Huling v. Seccombe, 263 P. 
362, 88 C.A. 238. 

Certification by hill of exceptions 

(1) Contract and receipt, to the 
correctness of which appellant 
swears in certifying to a bill of ex¬ 
ceptions, will be considered as prop¬ 
erly in the record. 

Ky.—Snyder v. Snyder, 77 S.W.2d 
404, 257 Ky. 148. 

(2) Affidavits can only be brought 
to attention of reviewing court by 
bill of exceptions duly authenticat¬ 
ed or by certificate of court stenog¬ 
rapher as provided by statute. 

Ohio.—McIntosh v. McIntosh, App., 

116 N.E.2d 747. 

Effect of omission 

Appeal will not be dismissed be¬ 
cause certain papers are not certified 
by the trial judge, this not prevent¬ 
ing examination of the rest of the 
record. 

Cal.—Waymire v. California Trona 
Co., 168 P. 563, 176 C. 395. 

Betum of service 

Ga.—Atlanta Newspapers v. Watts, 
90 S.E.2d 52, 92 Ga.App. 843. 

Order of transmittal 
Where court of civil appeals pro¬ 
cured from trial court clerk a copy 
of order by trial court directing that 
exhibits certified by clerk be trans¬ 
mitted to appellate court, such ex¬ 
hibits were properly before it for 
full consideration, even though no 
order of trial court directing trans¬ 
mittal thereof to appellate court was 
before such court on original hear¬ 
ing and such order was not in tran¬ 
script. 

Tex.—Farr v. Kirby Lumber Corp., 
Civ.App., 203 S.W.2d 815. 
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held that certification of the transcript carries with 
it certification of exhibits, making them available on 
appeal. 35 5 In at least one jurisdiction, where no 
motion for a new trial is filed, the evidence may fol¬ 
low the judge’s certificate as an exhibit if it is 
referred to as such in the bill of exceptions, and 
signed by the judge to identify it as the paper to 
which the bill of exceptions refers; 35 - 10 but w T here 
the certificate of the trial judge does not recite that 
the bill of exceptions contains or specifies all the 
evidence, evidence in exhibits attached to the bill, 
following the certificate and not properly identified, 
will not be considered by the appellate court. 35 - 15 

b. Motions or Affidavits Used Thereon 

The motion, its grounds, and the affidavits and papers 
used on hearing must be authenticated and certified to 
permit review thereof. 

In order to review a ruling of the trial court on 
a motion, the motion, 36 the grounds of the mo¬ 


tion, 37 the affidavits, 38 and the other papers used 
on the hearing of the motion 30 must be authenticat¬ 
ed and certified as required by law, and the appellate 
court will not lend its aid to one who has failed 
to comply with such requirements. 40 The fact that 
defendant filed a motion for a new trial, which 
became a part of the record in the court below, does 
not render the motion, which the clerk copied into 
the bill of exceptions -without identification by the 
trial judge, a part of the record on appeal. 40 - 5 

c. Instructions 

Instructions brought up in transcript otherwise than 
by bill of exceptions should be identified and authenti¬ 
cated. 

Instructions brought up in the transcript other¬ 
wise than by bill of exceptions should be identified 
by the judge 41 and duly authenticated or certified 
by the judge or the clerk, 42 unless otherwise made 


Paxpose of statute 

The purpose of the statute re¬ 
quiring trial court to certify all 
original exhibits to supreme court 
of appeals on appeal is to avoid ex¬ 
pense of making copies, to facilitate 
appeals and to give supreme court of 
appeals an opportunity to see and 
inspect original exhibits. 

Va.—Parks ley Nat. Bank v. Parks. 

200 S.E. 629, 172 Va, 169. 
TTnauthenticated plat 
Tex.—Flores v. Sullivan, Civ.App., 
112 &W.2d 321, reversed on other 
grounds 132 S.W.2d 110, 134 Tex. 
%$, conformed to Civ.App., 137 S. 
W.2d 799. 

35.5 Conn.—Goldblatt v. Ferrigno, 
82 A.2d 152, 138 Conn. 39. 

35.10 Ga.—Blackwell v. Farrar, 69 
S.K2d 574, 208 Ga. 757. 

, 

35.15 Ga.—Barringer v. Porter, 83 
S.K2d 603, 211 Ga. 20—Smith v. 
Buchanan, 185 S.B. 317, 182 Ga. 
250. 

Stewart v. Echols County, 78 S. 
E.2d 867, 89 Ga.App. 99—Flowers 
v. General Motors Acceptance 
Corp., 67 S.E.2d 159, 84 Ga.App. 
681—Green v. Ford, 34 S.E2d 913, 
72 Ga.App. 681. 

36. Fla.—Great American Ins. Co. 
of New Tork v. Suarez, 146 So. 644, 
107 Fla. 705. 

Ill.—Decatur Coal Co. v. Clokey, 163 
N.E. 702, 332 Ill. 253. 

4 C.J. p 444 note 56. 

37- Ga.—Atlanta, etc., R. Co. ▼. 

Lovelace, 49 S.E. 607, 121 Ga. 487. 
4 C.J. p 444 note 57. 

38. Cal.—Richmond v. Julian Con¬ 
sole Mining Co., 169 P. 356, 176 C. 
690—Moore v. Pacific Coast Steel 
Cou, 153 P. 912, 171 C. 489. 


Gates v. McPherson, 18 F.2d 980, 
129 C.A. 473—Hurley v. Lake 
County, 298 P. 123, 113 C.A. 291- 
Ward v. McKinsey, 276 P. 403, 98 
C.A, 108—Espinosa v. Gould, 190 
P. 481, 47 C.A. 316—Nason v. Feld- 
husen, 168 P. 1162, 34 C.A. 789. 

Ga.—Smith v. Buchanan, 185 S.E. 
317, 182 Ga, 250. 

Ill.—Tindall v. Chicago & N. W. Ry. 
Co., 200 Ill.App. 556. 

N.M.—In re Heiman’s Will, 2 P.2d 
982, 35 N.M. 522. 

Or.—Utah-Idaho Sugar Co. v. Lewis, 
187 P. 590, 95 Or. 224. 

Wash.—Ice Delivery Co. of Spokane 
v. Davis, 243 P. 842, 137 Wash. 649 
—Hendrix v. Hendrix, 172 P. 819, 
102 Wash. 50—Kuykendall v. Lam- 
bie, 169 P. 853, 99 Wash. 366—Codd 
v. Von Der Ahe, 159 P. 686, 92 
Wash. 529. 

4 C.J. p 444 note 58. 

39. Cal.—People v. City of San 
Bernardino, 285 P. 875, 104 C.A. 
394—Jedlicka v. Atwell Land Co., 
269 P. 665, 93 C.A. 455, rehearing 
denied 270 P. 232, 93 C.A. 455— 
Lesure v. Hutton, 199 P. 549, 52 C. 
A. 711—Crofford v. Crofford, 157 
P. 560, 29 OA. 662. 

Idaho.—Crystal Dome Oil & Gas Co. 

! v. Savic, 296 P, 772, 50 Idaho 415— 

j Maxwell v. Twin Falls Canal Co., 

' 292 P. 232, 49 Idaho 806—Boomer 

v. Isley, 290 P. 405, 49 Idaho 666— 
Douglas v. Kenney, 233 P. 874, 40 
Idaho 412—Thomas v. Union Sav. 
Building & Trust Co., 221 P. 132, 
38 Idaho 247—Robinson v. School 
Dist. No. 61 in Bingham County, 
209 P. 726, 36 Idaho' 133—McCarty 
v. Wamkin, 207 P. 1075, 35 Idaho 
614—Spencer v. - John, 197 P. '827, 
33 Idaho 717—Talbot v. Collins, 
191 P. 354, 33 Idaho 169—Lyons v. 
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Lambrix, 190 P. 356, 33 Idaho 99- 
Smith v. Benson, 178 P. 480, 32 
Idaho 99. 

N.D.—Solon v. O'Shea, 177 N.W. 757, 
45 N.D. 362. 

Wis.—Christian v. Great Northern 
Ry. Co., 177 N.W. 29, 171 Wis. 266. 
4 C.J. p 444 note 59. 

Duty of judge or clerk 

It is duty of judge or clerk of 
trial court to certify papers used on 
hearing of motion, ruling on which 
is appealable, in order to have it re¬ 
viewed on appeal. 

Idaho.—Boise Grocery Co. v. Steven¬ 
son, 73 P.2d 947, 58 Idaho 344. 

Rule has been held inapplicable to 
appeals from judgment wherein in¬ 
termediate orders excepted to may 
be reviewed (Sup.Ct.Rules, rule 21). 
Idaho.—Maxwell v. Twin Falls Canal 
Co., 292 P. 232, 49 Idaho 806. 

40. Cal.—Skinner v. Horn, 77 P. 904, 
144 C. 278. 

Knox v. Schrag, 122 P. 969, 18 
C.A. 220—Harrison v. Cousins, 117 
P. 564, 16 C.A. 515. 

40.5. Tenn.—Frierson v. Smithson, 
113 S.W.2d 778, 21 Tenn.App. 591. 

41. Ky.—Cotton Seed Products Co. 
v. Bondurant, 179 S.W. 603, 166 
Ky. 691. 

4 C.J. p 445 note 61. 

Dost instructions 

Fact that instructions, purporting 
t<? cover given instructions which be¬ 
came lost, were not certified by the 
trial court is hot ground for dis¬ 
missing the appeal, but merely for 
not considering errors predicated on 
the purported instructions. 

Mo.—Jermain v. City of Milan, 277 
S.W. 67, 220 Mo.App. 760. 

42. XL S.-J-SdayfLel d v. J&tna. Life 
Ins. Co., C-C.AL.Tex., 10Q F.2d 199. 
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a part of the record . 43 Rulings on refusing in¬ 
structions must also be authenticated . 44 

§ 1060 . Who May Authenticate or Certify 

Certification or authentication must be by the officer 
designated by statute or rule of court, and this officer is 
usually the trial judge. 


APPEAL & ERROR §§ 1059-1060 

The transcript, case-made, abstract of record, bill 
of exceptions, etc ., 45 or papers included in, referred 
to, or annexed to it , 46 should be authenticated or 
certified by the officer designated by the statute or 
rule of court, and such officer is usually the trial 
judge . 47 It has been held that the trial court must 


Cal.—Le Cyr v. Dow, 86 P.2d 900, 30 
C.A.2d 457—Turano v. Bailey, 260 
P. 841, 86 C.A. 402—Bognuda v. 
Pearson, 234 P. 857, 71 C.A. 105. 
Ill.—Van Laaten v. Chicago Athletic 
Ass’n, 115 N.E.2d 112, 351 Ill.App. 
373—Thompson v. Otis, 20 N.E.2d 
130, 299 Ill.App. 620. 

Ind.—Cathcart v. Brewer, 123 N.E. 

358, 70 Ind.App. 304. 

4 C.J. p 445 note 62. 

43. Ind.—Newsom v. Chicago, etc., 

R. Co., 101 N.E. 26, 52 Ind.App. 577. 

44. Ill.—Thompson v. Otis, 20 N.E. 
2d 130, 299 Ill.App. 620. 

Tex.—Texas & P. Ry. Co. v. Foster, 
Civ.App., 58 S.W.2d 557. 

45. Cal.—Beck v. Barnes, 18 P.2d 
749, 129 C.A. 187. 

4 C.J. p 445 note 63. 

Methods of authenticating hill of ex¬ 
ceptions 

Bill of exceptions may be au¬ 
thenticated as true bill only by sig¬ 
nature of trial judge, by agreement 
of parties individually or by their 
attorneys stipulating that it is a 
true bill or by certificate of official 
court reporter. 

Ohio.—Knowlson v. Bellman, 116 N. 

E.2d 430, 160 Ohio St. 359. 
Authority to certify clerk’s tran¬ 
script 

The trial court has no authority 
to certify to the clerk’s transcript. 
Cal.—Best v. Smith, 71 P.2d 78, 22 
C.A.2d 363. 

46. Ala.—Missouri State Life Ins. 
Co. v. Stuckey, 141 So. 246, 224 
Ala. 590. 

Or.—State v. Rider, 152 P. 497, 78 
Or. 318. 

4 C.J: p 445 note 64. 

47. Cal.—Waymire v. California 
Trona Co., 168 P. 563, 176 C. 395. 

Engasser v. Engasser, 170 P.2d 
116, 75 C.A. 2d 180—Bonfllio v. 

Ganger, 136 P.2d 632, 58 C.A.2d 
315—SutlifC v. Dempsey, 42 P.2d 
677, 5 C.A.2d 246—Beck v. Barnes, 
18 P.2d 749, 129 C.A. 187—Woods 
v. Berry, 296 P. 332, 111 CLiA: 675- 
In re Mill sap, 241 P. 920, 75 Cal. 
' App. *25—Patterson* v. Rutherford, 
179 P. 704, 39 C.A. 647. 

Fla.—Great American Ins. Oo. : of 
New York v. Suarez, 146 So. 644; 
107 Fla. 705. 

Ga.—Ownby v. Bar wick, 171 S.E. 567, 
177 Ga.'*87 8 —hK ennedy v. Ayers, 138 

S. !E. 155, 164 Ga. 277. 

Williams v. Smith, 91 S.E.2d 840; 
93 - Ga.App. 429.- ^ 


Idaho.—Chapman v. A. H. Averill 
Machinery Co., 152 P. 573, 28 Idaho 
121 . 

Ill.—Tir v. Shearn, 119 N.E.2d 406, 
2 Ill.App.2d 257—Suttles v. Zim¬ 
merman, 5 N.E.2d 94, 287 Ill.App. 
316—Weinstein v. Morris, 281 Ill. 
App. 12—Midland Oil Co. v. Pack¬ 
ers Motor Transport, 277 Ill.App. 
451—First Nat. Bank v. 10 West 
Elm St. Bldg. Corporation, 277 Ill. 
App. 337. 

N.J.—Protective Finance Corpora¬ 
tion v. Glass, 120 A. 922, 98 N.J. 
Law 347, affirmed 123 A. 926, 99 N. 
J.Law 524. 

Or.—St. Helens Lumber Co. v. 

Evans, 175 P. 612, 90 Or. 71— 
Hobson v. O’Connor, 149 P. 83, 76 
Or. 394. 

R.I.—Giguere v. Lapointe, 188 A. 521, 
56 R.I. 475. 

Tenn.—Anderson v. Sharp, 259 S.W. 
2d 521, 195 Tenn.App. 274—Lyon 
v. Crabtree, 64 S.W.2d 24, 16 Tenn. 
App. 42. 

Va.—Town of Falls Church v. Myers, 
46 S.E.2d 31, 187 Va. 110. 

4 C.J. p 445 note 65. 

“Be certified” construed 

The phrase “be certified” means 
that exhibits must be identified, ear¬ 
marked, or certified by the trial 
judge and not by the clerk under the 
statute requiring that original ex¬ 
hibits, if filed in the supreme court 
with the pleadings or with the evi¬ 
dence instead of being copied into 
the record, “be certified” and for¬ 
warded to the supreme court of ap¬ 
peals. 

Va.—Town of Falls Church v. Myers, 
supra. 

Timely filing 

(1) A statement of facts which is 
timely filed in the office of clerk of 
superior court may thereafter be 
properly certified by the judge. 
Wash.—State ex rel. Grange Store v. 

Riddell, 177 P.2d 78, 27 Wash.2d 
134. 

(2) Time of filing statement of 
facts generally see supra § 877. 

Matters In pais 

Fla.—International Lubricant Corp. 
v. Grant, 175 So. 727, 128 Fla. 670. 

Approval taken as part of reporter’s 
■ certificate 

Approval of statement of facts by 
trial court would be taken in con¬ 
nection with, and as part of, report¬ 
er’s certificate of correctness of 
statement of facts. 
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Tex.—Rudolph v. Hanes, Civ.App., 
106 S.W.2d 743. 

Transcript certified only by clerk 
Where transcript on appeal was 
certified only by clerk of superior 
court, documents of evidentiary na¬ 
ture contained therein could be au¬ 
thenticated solely by certificate of 
judge. 

Cal.—Wynecoop v. Superior Court in 
and for Sutter County, 111 P~2d 
332, 17 C.2d 657. 

Judge actually presiding 

(1) A certification by a judge whcr 
did not participate in the hearing or 
determination of proceedings could 
not be allowed to serve as a record 
on appeal. 

Cal.—McIntosh Bros. v. Funge, 16 
P.2d 341, 127 C.A. 610. 

Ill.—Strickland v. Washington Bldg. 
Corp., 4 N.E.2d 973, 287 IlLApp. 
340. 

(2) Requiring the Judge who tried 
the case to certify the record does 
not require an "idle act,” although 
he was only sitting temporarily at 
the trial and the regular judge cer¬ 
tified the record. 

Cal.—Moore Grocery Co. v. Los An¬ 
geles Nut House, 266 P. 583, 90 C. 
A. 792. 

(3) A bill of exceptions certified 
by a single judge as having presided 
at the trial is sufficient, although the 
caption of the transcript referred to 
pleas before a special judge. 

Ark.—Free v. Jordan, 10 S.W.2d 19, 
178 Ark. 168. 

Proceedings before referee 

(1) A transcript of the reporter’s 
notes taken before the referee in¬ 
cluded in a bill of exceptions certi¬ 
fied to by the trial judge, but not 
certified by the reporter or referee, 
could not be considered. 

Cal.—First Nat. Bank v. Stansbury, 

5 P.2d 13, 118 C.A. 80. 

(2) A referee has no power to 
make up a transcript of the evidence 
and certify the same after he has 
filed his report. 

N.M.—Baca v. Unknown Heirs of 
Jacinto Palaez, 146 P. 945, 20 N.M. 
1 . 

Certification by motion judge 
Where statement of facts certified 
by judge who tried the cause was 
insufficient with respect to general 
point that trial court erred in deny¬ 
ing motion for judgment notwith¬ 
standing verdict or for new trial, a 
sufficient statement of facts certified 
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§ 1060 APPEAL & ERROR 

approve any abbreviated transcript and also any 
transcript on which the parties fail to agree; 47 - 5 
and such a failure to agree exists either where the 
adverse party expressly refuses to agree, or where 
the parties fail to agree within a reasonable time, 
that the transcript is a complete one. 47 * 10 This rule 
applies to complete transcripts as well as to ab¬ 
breviated transcripts. 47 - 15 

In a jurisdiction in which the certificate of an 
official stenographer is ordinarily sufficient authen¬ 
tication of a report of testimony in an equity suit, 
as discussed infra § 1062, it has been held competent 
for the trial judge to authenticate such a report re¬ 
gardless of whether there is an official reporter. 47,20 
It has been stated that the authentication of all 
matters going to make up the record must be by the 
trial judge in the exercise of his judicial func¬ 


tions; 47,25 and as the making of such a certificate 
is a judicial act, it cannot be delegated by the 
judge. 4S 

After the trial judge has ceased to be a member of 
the trial court, he cannot certify the record, 49 al¬ 
though it has been held that where a trial judge is 
succeeded in office by another, and is neither dead 
nor laboring under any legal disability which would 
prevent him from certifying to a bill of exceptions, 
his successor’s certification is insufficient. 49 - 5 Un¬ 
der a rule providing that the report of the proceed¬ 
ings at trial shall be submitted to the trial judge 
or his successor for a certificate of correctness, or, 
if such judge is absent from the district, sick, or 
otherwise disabled, presented to any other judge of 
the court, a judge of the same court may sign the 
report with a notation as to the date of signing. 49 - 10 ^ 


by a motion judge prior to trial on 
hia ruling refusing to dismiss for 
want of prosecution on the part of 
plaintiff could not be considered by 
the supreme court. 

Wash.—Falk v. Stienback, 100 P.2d 
747, 30 Wash.2d 62. 

Proceedings before chancellor 

Extraneous matter cannot become 
part of record on appeal from chan¬ 
cellor’s decree unless authenticated 
by chancellor. 

Tenn.—Freeman v. Freeman, 270 S. 
W.2d 364, 197 Tenn. 75. 

Statement of facts 
Tex.—Thurman v. First State Bank 
of Carbon, Civ.App., 300 S.W. 123, 
reversed on other grounds First 
State Bank of Carbon v. Thurman, 
Com.App., 12 S.W.2d 146—McLane 
v. Haydon, Civ.App., 178 S.W. 1197. 

Transcript of testimony 
Ill.—People v. Clark, 131 N.E. 260, 
298 Ill. 170. 

Anderson v. Chittick, 203 Ill. 
App. 128. 

Ind.—Bottorff v. Bottorff, 129 N.E. 
478, 190 Ind. 90. 

Baltimore & O. R. Co. v. Ranier, 
149 N.E. 361, 84 Ind.App. 542. 

Or.—Ne&lan v. Ring, 193 P. 199, 98 
Or. 490—Papenfus v. Lane County 
Credit Ass’n, 192 P. 797, 97 Or. 504 
—Utah-Idaho Sugar Co. v. Lewis, 
187 P. 590, 95 Or. 224—Thomsen 
v. Giebisch, 186 P. 10, 95 Or. 118. 
Va.—Ross Cutter & Silo Co. v. Ruth¬ 
erford, 161 S.E. 898, 157 Va. 674. 
Wyo.—Fried v. Guiberson, 217 P. 
1087, 30 Wyo. 150—McCague Inv. 
Co. v. Mallin, 147 P. 507, 23 Wyo. 
201, affirmed 170 P. 763, 25 Wyo. 
373. 

Defect not cored by affidavit of at- 
tomey 

Cal.—Carpenter v. Pacific Mut. Life 
Ins. Co. of California, 74 P.2d 761, 
10 C.2d 307, certiorari denied for 
diminution of record Neblett v. 


Carpenter, 59 S.Ct. 61, 305 U.S. 
562, 83 L.Ed. 354, reheard 59 S.Ct. 
170, 305 U.S. 297, S3 L.Ed. 182, re¬ 
hearing denied 59 S.Ct. 355, 305 U. 
S. 675, 83 L.Ed. 437. 

47.5 Ala.—Blair v. Greene, 18 So.2d 
688, 246 Ala. 28, followed in Pea¬ 
body v. State, 18 So.2d 693, 246 
Ala. 32 and Rivers v. State, 18 So. 
2d 693, second case, 246 Ala. 40. 
Ariz.—Davis v. Kleindienst, 165 P.2d 
995, 64 Ariz. 67. 

Mo.—St. Louis Housing Authority v. 
Evans, 285 S.W.2d 550—Gildehaus 
v. Jones, 200 S.W.2d 523, 356 Mo. 
8—Connoley v. Beyer Crushed 
Rock Co., 197 S.W.2d 653, 355 Mo. 
684. 

Preparation of transcript see supra 
§ 1025 et seq. 

47.10—Mo.—Brand v. Brand, 245 S. 
W.2d 94. 

47.15 Mo.—Evans v. Buente, 284 S. 
W.2d 543, certiorari denied 76 S.Ct. 
547, 350 U.S. 1002, 100 L.Ed. 865- 
Brand v. Brand, 245 S.W.2d 94. 

47.20 Or.—Hoffiart v. Lindquist, 189 
P.2d 592, 182 Or. 611. 

47.25—-Tenn.—Frierson v. Smithson, 
113 S.W.2d 778, 21 Tenn.App. 591. 
Va.—New Bay Shore Corp. v. Lewis, 
69 S.E.2d 320, 193 Va. 400. 

Duty of trial judge 

(1) A trial court has the duty to 
certify to the correctness of bill of 
exceptions tendered or to make such 
corrections as are deemed necessary 
to make the bill speak the truth. 

Ind.—Gilkison v. Darlington, 85 N.E. 

2d 651, 123 In<LApp. 637. 

(2) Failure of trial court to sign 
bill of exceptions, brought to his at- j 
tention within statutory time, is fail¬ 
ure to perform a ministerial duty 
and should not be charged against 
exceptor. 

Ohio.—Long & Allstatter Co. ¥, Wil¬ 
lis, App., 44 N.E.2d 287. 
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(3) The trial court is responsible 
for certification of a proper record 
in the court of civil appeals. 

Tex.—J. R. Watkins Co. v. Dawson, 
Civ.App., 145 S.W.2d 901. 

48. Ill.—Young v. Fairfield, 173 Ill. 
App. 311. 

Ineffective attempt to delegate 
The direction in the bill of excep¬ 
tions signed by the trial judge which 
directed the clerk to copy motion 
for new trial was an ineffective at¬ 
tempt to delegate to the clerk the 
right to determine what particular 
documents should be copied into the 
bill of exceptions. 

Tenn.—Frierson v. Smithson, 113 S. 
W.2d 778, 21 Tenn.App. 591. 

49. Pa.—Mitchell v. Edeburn, 37 Pa. 
Super. 223. 

4 C.J. p 445 note 67-68. 

Certification by successor held suf¬ 
ficient 

N.J.—Milk v. Mulcahey, 32 A.2d 598, 
130 N.J.Law 325, affirmed 35 A. 
2d 696, 131 N.J.Law 184. 

Pa.—Waugaman v. Henry, 75 Pa. 
Super. 94. 

Tex.—Texas Employers* Ins. Ass’n v. 
Etheredge, Civ.App., 263 S.W.2d 
815, reversed on other grounds, 
272 S.W.2d 869, 154 Tex. 1. 

49.5 Ga.—Suggs v. Suggs, 26 S.E. 
2d 886, 196 Ga. 505. 

49.10 III.—Weinstein v. Morris, 281 
IlI.App. 12. 

Transcript of evidence 
Where transcript of evidence is 
necessary in prosecuting bill of ex¬ 
ceptions, such transcript should be 
filed in superior court and presented 
to trial justice or, under certain con¬ 
tingencies, to some other justice of 
the court, together with bill of ex¬ 
ceptions, so that justice may have 
chance to pass on them, and, if he 
fails to do so within time specified, 
matter of establishing their truth 
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Where the certificate of a transcript purports to 
be signed by the trial judge, the transcript will not 
be stricken from the files on motion, on the ground 
that the officer giving the certificate was not in fact 
the judge. 50 

§ 1061. - Clerk or Deputy 

Where, and only where, authorized by statute or rule 
of court, authentication or certification may be by the 
clerk of the court below or his deputy. 


APPEAL & ERROR §§ 1060-1061 

Where the statute requires authentication by the 
judge or designated officer other than the clerk, an 
authentication by the clerk is obviously insuffi¬ 
cient, 51 but, where the statute provides for certifica¬ 
tion and authentication by the clerk, he is the only 
officer empowered to act, 52 except as by statute or 
rule of court authority is given to his deputy. 52 
Where a case is transferred from one court to an¬ 
other without a transcript, the clerk of the second 


is in order, after papers in case have 
been transmitted to supreme court. 
R.I.—Giguere v. Lapointe, 188 A. 
521, 56 R.I. 475. 

50. Ala.—Harris v. Harris, 41 Ala. 
364. 

51. In re Broome’s Estate, 147 P. 
270, 169 C. 604. 

Security First Nat. Bank v. J. 
G. Ruddle Properties, C.A., 31 P. 
2d 1046—People v. City of San 
Bernardino, 285 P. 875, 104 C.A. 
394—Gordon v. Beasore, 260 P. 824, 
86 C.A. 343—Jenkins v. Zimmer¬ 
man, 246 P. 563, 77 C.A. 341— 
McOmie v. Board of Directors of 
Veterans’ Home of California, 246 
P. 155, 77 C.A. 248—Reed v. Clark, 
206 P. 1018, 57 C.A. 243—Barnebee 
v. Hunstock, 183 P. 951, 42 C.A. 
659—Patterson v. Rutherford, 179 
P. 704, 39 C.A. 647—Britt v. East 
Side Hardware Co., 143 P. 244, 25 
C.A. 231. 

Ill.—Fritz v. Chicago Rys. Co., 205 
Ill. App. 298—Bennett v. Nichol¬ 
son, 187 Ill.App. 538. 

Nev.—Scossa v. Church, 187 P. 1004, 
43 Nev. 407. 

Tenn.—Sweeney v. Carter, 137 S.W. 

2d 892, 24 Tenn.App. 6. 

Tex.—Jaeger v. Cullen, Civ.App., 183 
S.W.2d 584. 

Wyo.—In re Faulkner's Estate, 191 
P. 1068, 27 Wyo. 62. 

4 C.J. p 446 note 70. 

scatters In pais 

Fla.—International Lubricant Corp. 
v. Grant, 175 So. 727, 128 Fla. 670. 

Additional record 

Ill.—Thompson v. Otis, 20 N.E.2d 
130, 299 IlLApp. 620. 

Certificate of reporter and clerk 
Where there was no order of the 
trial court settling the transcript 
but respondents had acknowledged 
service thereof, there was a certifi¬ 
cate of the reporter and of the 
clerk, and no suggestion was sub¬ 
sequently made that transcript was 
incorrect, as required by statute, mo¬ 
tion to dismiss appeal for alleged 
improper inclusions and omissions 
was denied. 

Idaho.—Geist v. Moore, 70 P.2d 403, 
58 Idaho 149. 

Bill of exceptions, signed by the 
judge in term and made a part of 


the record, requires no certificate by 
the clerk. 

W.Va.—Tates v. Crozer Coal & Coke 
Co., 84 S.E. 626, 76 W.Va. 50. 

Case-made 

(1) Attestation of certificate and 
signature to the case-made by the 
court clerk before the certificate is 
signed by the judge is a nullity. 

Okl.—W. T. Rawleigh Co. v. Kelly, 

278 P. 267, 137 Okl. 22. 

(2) The court clerk has no author¬ 
ity until directed by the trial judge 
to attest the certificate and signature 
of the judge and affix the seal of the 
court to the case-made. 

Okl.—W. T. Rawleigh Co. v. Kelly, 
supra. 

Certificate of assistant clerk 

A commissioner’s report, attested 
by an assistant clerk of the superior 
court as a copy of the true record of 
the testimony recorded by the official 
court stenographer and filed in the 
supreme judicial court, is not prop¬ 
erly before it. 

Mass.—Abeloff v. Peacard, 171 N.E. 
14, 272 Mass. 56. 

Former rules 

One of the essential requirements 
for appeal prior to effective date of 
new rules on appeal was that clerk's 
and reporter’s transcript should both 
be certified by trial court when ap¬ 
peal was based on evidentiary mat¬ 
ters. 

Cal.—Culver v. Culver, 150 P.2d 292, 
65 C.A.2d 145. 

52. Ark.—Collie v. Coleman, 265 S. 

W.2d 515, 223 Ark. 206. 

Cal.—Stern & Goodman Inv. Co. v. 
Danziger, 274 P. 748, 206 C. 456. 

Contra Costa County v. Cowell 
Portland Cement Co., 14 P.2d 606, 
126 C.A. 267. 

Ill.—Davis v. Mosbacher, 252 Ill.App. 
536—Mathes v. William Barr Lum¬ 
ber Co., 248 IlLApp. 160. 

Ind.—Southern Indiana R. Co. v. 
Martin, 66 N.E. 806, 160 Ind. 280. 

Durbin v. Northwestern Scraper 
Co., 73 N.E. 297, 36 Ind.App. 123- 
Shirk v. Harrison School Tp., 56 
N.E. 451, 24 Ind.App. 221. 

La.—McIntyre v. Whiting, 6 La. 35. 
Mich.—Thompson v. Hurson, 172 N. 

W. 544, 206 Mich. 139. 

Okl.—Merry v. Industrial Building 
& Loan Ass’n, 280 P. 822, 138 Okl. 
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240—State Bank of Dakoma r. 
Weaber, 256 P. 50, 125 Okl. 186— 
Mitchell v. White, 233 P. 746, 106 
Okl. 218—Hall v. Phoenix Ins Co. 
of Hartford, Conn., 198 P. 999, 82 
Okl. 158. 

Or.—In re Banfield’s Estate, 299 P. 
323, 137 Or. 256, rehearing denied 

3 P.2d 116, 137 Or. 256. 

4 C.J. p 446 note 71. 

Bight to exercise functions of clerk 
Where corrected transcript was 
duly certified by a person occupying 
office of clerk of district court on 
May 31, 1940, clerk’s right to exer¬ 
cise the functions of his office could 
not be collaterally attacked by ex 
parte affidavit filed by claimant of 
office in support of appellee's motion 
to dismiss the appeal on ground 
that claimant was duly qualified 
clerk of district court on the fourth 
day of June, 1940, and that since 
that time party signing the tran¬ 
script had no official connection with 
the office. 

La.—Wilson v. Lee, 199 So. 117, 196 
La. 271. 

After change of venue 

On appeal from an order granting 
a change of venue, the fact that a 
transcript was made up and certified 
by the clerk of the court from which 
the change was granted is not 
ground for dismissing the appeal. 
Idaho.—Ondes v. Bunker Hill & Sul¬ 
livan Mining & Concentrating Co., 
218 P. 364, 37 Idaho 570. 

On a transfer from the circuit to 
the superior court, the clerk of the 
superior court can certify only the 
proceedings had in that court; the 
clerk of the circuit court must au¬ 
thenticate the transcript of the pro¬ 
ceedings transferred. 

Ind.—Shirk v. Harrison School Tp., 
56 N.E. 454, 24 Ind.App. 221— 
Weaver v. Elliott, 53 N.E. 1071, 23 
Ind.App. 703—Garrigus v. Howard 
County, 53 N.E. 776, 22 Ind.App. 
303. 

53. U.S.—Garnau v. Dosier, Mo., 100 
U.S. 7, 25 L.Ed. 536. 

Kan.—Eldridge v. Deets, 45 P. 948, 

4 Kan.App. 241. 

La.—Burton v. Hicks, 27 La.Ann. 
507—Succession of Waterer, 25 La. 
Ann. 210—Succession of Young, 
21 La.Ann. 394. 

4 C.J. p 447 note 82. 
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court cannot certify to the proceedings had in the 
first 53 - 6 

In the case of a statute authorizing a certification 
by the clerk, the statute is the limit of the clerk’s 
power as to matters he may certify. 54 So, where 
the transcript is certified by the clerk alone, mat¬ 
ters as to which under the statute the certification 
of the trial judge is essential will not be reviewed ; 55 
and where the clerk’s transcript on appeal includes 
all the documents which he has the authority to 
certify, a motion for orders to produce additional 
papers as part of the transcript on appeal will be 
denied. 55 * 5 

It has been held that, unless authorized, the clerk 
cannot determine what the testimony was, 56 that 
the record contains all that was offered or con¬ 
sidered on a motion, 57 or concerning matters not 
in the record; 58 nor can the clerk repair an omis¬ 
sion in the certificate of the trial judge, even where 


parties stipulate that he may do so. 59 It has also 
been held that a clerk’s certificate to the record in 
a cause cannot authenticate a bill of exceptions 
which was not signed by the judge until after such 
certificate was made. 60 Furthermore, it is the 
clerk’s dut3 r to certify the record as it originally ex¬ 
isted, ignoring alterations improperly made. 61 

In a cause in which the clerk is a party, he is dis¬ 
qualified to certify to the transcript, and the court 
should appoint a clerk pro tem. 62 

§ 1062. - Stenographers 

While the certificate of a court stenographer cannot 
supply the place of a certificate required to be made by 
another officer, a certificate or authentication may be 
made by a court stenographer when authorized by statute 
or rule of court. 

As a general rule, a certificate of the stenogra¬ 
pher cannot supply the place of the certificate re¬ 
quired to be made by another officer, 63 or, as the 


53J3 Ind.—Metropolitan Life Ins. 
Co. v. George, 11 N.E.2d 1006, 105 
Ind.App. 364. 

54. Cal.—Jeffords v. Young, 239 P. 
1054, 197 C. 224—Martin v. Pacific 
Gas & Electric Co., 234 P. 321, 195 
C. 544. 

Securities Research Associates 
v. McPherson, C.A., 40 P.2d 586— 
Woods v. Berry, 286 P. 1073, 105 
C.A. 90—Ferguson v. Oildale Mut. 
Water Co., 248 P. 256, 78 C.A. 74— 
Simons v. Bunnell, 177 P. 173, 38 
C.A. 548. 

4 C.J. p 446 note 73. 

Distinction between parts of record 
The only real distinction between 
two parts of record on appeal is that 
report of proceedings is certified by 
judge, while remainder, usually 
called common-law record, is certi¬ 
fied by clerk. 

Ill.—Win v. Vogel, 103 N.E.2d 673, 
345 IllApp. 425. 

Authority of county clerk 
A county clerk is authorized to 
certify to, and authenticate as rec¬ 
ord on appeal, only the judgment 
roll, order appealed from, and notice 
of appeal, and trial judge’s signature 
is necessary to authenticate record. 
Cal.—Bartholomew v. Cross, 108 P. 
2d 49, 42 C.A.2d 28. 

55. Cal.—Moore Grocery Co. v. Los 
Angeles Nut House, 266 P. 583, 
90 C.A. 792. 

Review on judgment roll 

Where the judge’s certificate is 
not attached to the transcript in ac¬ 
cordance with the provisions of Code 
Civ.Proc. S 953a, only the certificate 
of the clerk being attached, the ap¬ 
peal must be considered merely as 
an appeal on the judgment roll alone. 
CaL—Wood v. Peterson Farms Co., 
23 P.2d 433, 132 OA. 716—Nordin 


v. First Trust & Savings Bank of 
Pasadena, 6 P.2d 92, 118 C.A. 697- 
Wolf v. Drew, 271 P. 346, 94 C.A. 
449—Kibbe v. Graves, 191 P. 81, 
47 CA 575. 

55.5 Cal.—Wynecoop v. Coats, 125 
P.2d 609, 51 C.A.2d 672. 

56. Ark.—Miller v. Younger, 262 S. 
W.2d 146, 222 Ark. 663—Woodruff 
v. Dickinson, 135 S.W.2d 667, 199 
Ark. 663. 

CaL—Walsh v. Hutchings, 60 C. 228. 
Wash.—Howard v. Ross, 28 P. 526, 3 
Wash. 292. 

4 C.J. p 447 note 74. 

Minutes of trial 

Where purported minutes of trial 
were certified by clerk but not by 
trial judge, minutes were not prop¬ 
erly before district court of appeal, 
and hence minutes could not be 
looked to for purpose of contradict¬ 
ing recital of waiver of findings in 
the judgment. 

Cal.—Watson v. Borcovich, 94 P.2d 
76, 34 C.A.2d 585. 

57. Cal.—Svoboda v. Lambert, 110 
P.2d 1022, 43 C.A.2d 378. 

Minn.—Hospes v. Northwestern 
Mfg., etc., Co., 43 N.W. 180, 41 
Minn. 256. 

Affidavits 

The clerk of the trial court was 
not authorized to certify* that no af¬ 
fidavits, other than those on motion 
for new trial which were not au¬ 
thenticated as having been used on 
motion, or other evidence were ad¬ 
duced on hearing. 

Cal.—Drummond v. Drummond, 103 
P.2d 217, 39 C.A.2d 418. 

Exhibits 

The parts of a bill of exceptions 
may be in the form of exhibits to 
be inserted in their proper places ac¬ 
cording to the directions given there¬ 
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in, but all of the bill of exceptions, 
whether in one or more documents, 
must be present and examined when 
it is signed by the trial judge, and 
the several papers to be copied must 
be so marked as exhibits that no 
mistake in their identity can be 
made, and it must not be left to the 
clerk to determine w'hat constitutes 
any part of the record. 

Tenn.—Frierson v. Smithson, 113 S. 

W.2d 778, 21 Tenn.App. 591. 

Order granting judgment on the 
pleadings 

With respect to whether proper 
record was presented on appeal from 
judgment roll, an order granting 
the defendants’ motion for judgment 
on the pleadings could not be au¬ 
thenticated by clerk, but where 
clerk’s certificate thereon was fol¬ 
lowed by certificate of trial judge, 
the order was authenticated. 

Cal.—Union Flower Market v. South¬ 
ern California Flower Market, 76 
P.2d 503, 10 C.2d 671. 

58. Nev.—Thompson v. Reno Sav. 
Bank, 9 P. 883, 19 Nev. 293. 

4 C.J. p 447 note 76. 

Instructions 

Ill.—Tir v. Shearn, 119 N.E.2d 406, 
2 Ill.App.2d 257. 

59. HI.—Byrne v. Clark, 31 Ill.App. 
651. 

60. Ind.—Nurrenbern v. Daniels, 71 
N.E. 889, 1*63 Ind. 301. 

61. Ark.-r-Ex parte Slocomb, 9 Ark. 
375. 

Iowa.—Keller v. Killiop, 9 Iowa 329. 
Tenn.—Kennedy v. Kennedy, 13 Lea 
24. 

62. Tex.—Womack v. Stokes, 29 S. 
W. 1113, 9 Tex.Civ.App. 592. 

63. Ark.—C. A. Rees & Co. v. Pace, 
246 S.W. 491, 156 Ark.' 473—Mis- 
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rule is otherwise expressed, the stenographer’s cer¬ 
tificate has no significance whatever unless the trial 
judge adopts it as his own. 64 

In some jurisdictions the stenographer is au¬ 
thorized to make a certificate in certain cases. 65 It 
has been held that, ordinarily, a report of the testi¬ 
mony must originate with the official stenographer, 
if one is used, and his certificate is sufficient au¬ 
thentication of it for the purpose of suits in equi¬ 
ty .65.« but a certificate by a stenographer who was 
not the official stenographer or court officer has 
been held insufficient to authenticate evidence in an 
equity case. 65 -' 10 

In at least one jurisdiction it has been stated that 
a transcript of proceedings certified by the court re¬ 
porter is sufficient, and is not required to be settled 
and allowed by the court; 65 ' 15 and is entitled to 


incorporation in the record on appeal without cer¬ 
tification by the clerk as being a correct transcrip¬ 
tion of the reporter’s notes. 65 - 20 The reporter’s 
conclusion that a fragment of a transcript covers 
all the testimony or proceedings on a given matter 
is not a substitute for a statutory requirement for 
the judge’s certificate or the parties’ stipulation. 65 - 25 
It has been held under a particular statute, that 
certification by the court reporter is not sufficient as 
a substitute for certification by the trial judge, 
where the record fails to disclose notice to the ad¬ 
verse party of the filing of the bill of exceptions and 
the absence of objections to the bill. 65 - 30 

In some jurisdictions the certificate of the stenog¬ 
rapher to the accuracy of the longhand manuscript 
is not enough; 66 the trial judge must indicate his 
approval of its correctness by authentication under 


souri Pac. R. Co. v. Brewer, Story 
Bros. & Lawson, 241 S.W. 864, 154 
Ark. 96—Blackford v. Gibson, 222 
S.W. 367, 144 Ark. 240. 

Ky.—Blatz Co. v. Stivers, 255 S.W. 
699, 200 Ky. 801. 

N.M.—-Rogers v. Crawford, 161 P. 
1184. 22 N.M. 365. 

Tex.—Wilson, v. Texas Creosoting 
Co., Civ.App., 270 S.W.2d 230— 
Associated Emp. Lloyds v. Wynn, 
Civ.App., 230 S.W.2d 838. 

4 C.J. p 447 note 83. 

Treated as depositions 

(1) Where court reporter filed 
with circuit clerk an original copy 
of her transcribed notes well within 
the statutory six months’ period for 
an appeal and in accordance with 
order of the court, the copy became 
depositions in the case and a part 
of the record on appeal without the 
necessity of signature or verifica¬ 
tion of the trial judge. 

Ark.—Seligson v. Seegar, 202 S.W.2d 
970, 211 Ark. 871. 

(2) The act to provide an official 
court reporter for the thirteenth 
chancery circuit and for other pur¬ 
poses, and directing that copy of 
stenographic report of oral testimo¬ 
ny shall be filed with the clerk and 
shall be treated as, and have the 
same effect as, depositions in the 
case in the regular manner, was in¬ 
tended to prevent duplication of’ ef¬ 
fort, and not to deprive the presiding 
judge of the right and duty to ap¬ 
prove the bill of exceptions. 

Ark.—-Elvina v. Morrow, 162 S.W.2d 
892, 204 ALrk. 456. 

TTiuieceBsary certificate 

(1> While the ldwer cohrt- may re¬ 
quire the certificate of the stenog¬ 
rapher to.tlje transcript of the testi¬ 
mony, if adds .nothing; to it;s verity 
on appeal. Viu ' ‘ 11 


Ky.—Carter Coal Co. v. Clouse, 173 S. 
W. 794, 163 Ky. 337. 

(2) Under Code Civ.Proc. § 953a 
the reporter’s certificate, although 
prima facie evidence of the testimo¬ 
ny and proceedings under § 273, adds 
nothing to the authenticity of the 
transcript, which need he certified by 
the judge only. 

Cal.—Bell v. Brigance, 229 P. 27, 
194 C. 445. 

(3) Under St.(1915) c 142, provid¬ 
ing that a bill of exceptions must be 
settled by stipulation of counsel or 
by the trial court, a bill of excep¬ 
tions, certified to by the official 
stenographer as being a correct 
transcript of the evidence, has no 
place in the record, and cannot be 
considered on appeal. 

Nev.—Corcoran v. Bodge, 204 P. 879, 
45 Nev. 406. 

Reporters pro tern. 

Transcript certified as full, true 
and accurate by “official reporters 
pro tem” and by trial judge is bind¬ 
ing on supreme court notwithstand¬ 
ing counsel’s specifications of errors 
therein. 

Or.—McAdam v. Royce, 272 P.2d 986, 
202 Or. 245. 

64 . Colo.—Big Kanawha Leasing 
Co. v. Jones, 102 P. 171, 45 Colo. 
381. 

Ind.—Guirl v. Gillett, 24 N.E. 1036, 
124 Ind. 501. 

4 C.J. p 447 note 84. 

Purpose of requiring stenographer’s 
certificate 

The rules requiring that evidence 
filed by a party be certified by the 
official stenographer, and that the 
evidence so filed be certified by the 
court, were primarily designed to re¬ 
lieve the trial court of burden of as- 
I suring itself of the correctness of 
'transcript presented by a party. 

i033 


Conn.—Papallo v. Meriden Sav. 

Bank, 22 A.2d 637, 128 Conn. 289. 
Authentication sufficient 

Where record was authenticated by 
trial judge and accompanied by cer¬ 
tificate of court reporter, authentica¬ 
tion was sufficient. 

Ill.—Wade v. Mathis, 128 N.E.2d 927, 
7 Ill.App.2d 113. 

65. Kan.—Bliss v. Brown, 96 P. 945, 
78 Kan. 467. 

4 C.J. p 447 note 85. 

In absence of request for correction 
Under rules on appeal, trial judge 
is not charged with function of 
settling or certifying all transcripts, 
and in absence of request for correc¬ 
tion of alleged mistake, record is 
transmitted with certification of re¬ 
porter. 

Cal.—McMahon v. Superior Court, 
175 P.2d 817, 29 C.2d 515. 

65.5 Or.—Hoff art v. Lindquist, 189 
P.2d 592, 182 Or. 611. 

65.10 Or.—In re Johnson's Estate, 
282 P. 1082, 131 Or. 235. 

4 C.J. p 447 note 85 [b]. 

65.15 Nev.—J. C. Penney Co. v. 
Gravellee, 144 P.2d 487, 62 Nev. 
434. 

65.20 Nev.—Highways v. Pinson, 
199 P.2d 631, 65 Nev. 510. 

65.25 Nev.—Blouin v. Blouin, 206 P. 
2d 608, 66 Nev. 137. 

65.30 Ohio.—Elser v. Parke, 51 N.E. 
2d 711, 142 Ohio St 261. 

66. Ind.—McCormick Harvesting 
Mach. Co. v. Gray, 16 N.E. 787, 114 
Ind. 340. 

Iowa.—Ferris v. Anderson, 34 N.W« 
186, 72 Iowa 420. 

Pa—Commonwealth v. Arnold, 29 A. 
270, 161 Pa 320—Connell v. O’Neil, 
26 A. 607, 154 Pa 582. 

4 C.J. p 447 note 86. 
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his own hand. 67 The reporter’s 68 or master’s 69 
longhand manuscript must, therefore, be incorpo¬ 
rated in the bill of exceptions before its signature 
by the judge. 

Where the official stenographer must certify to 
the transcript of the testimony at the trial, on his 
death his successor who can translate his short¬ 
hand notes may certify that the transcript is a cor¬ 
rect translation. 70 

§ 1063. Manner, Form, Requisites, and Suf¬ 
ficiency 

Authentication or certification must be in conformity 
with the requirements of the statutes and rules of court. 

The authentication must, in form and substance, 
be in conformity with the requirements of the stat¬ 
utes or the rules of court. 71 Thus, it may be es¬ 
sential that authentication be by the signature of the 
clerk of the court with the seal of the trial court 
or that of the office of the clerk, 72 that the cer¬ 
tificate state with certainty the court in which the 
cause was pending, 73 that it identify the transcript 
with certainty, 74 that it be dated, 75 and that it be 
free from erasures. 76 

It is not necessary, however, that the certificate 
should be framed in the exact language of the 
statute; 77 but, if the statute requires “certification, 1 ” 


it is not a sufficient compliance therewith simply to 
mark the instrument “approved.” 78 It has been 
held necessary 78 * 5 and sufficient 78 * 10 that the cer¬ 
tificate recite that papers and documents attached 
to the certification are full, true, and correct copies 
of the originals. 

In at least one jurisdiction, the subject matter 
of an exception must be referred to, annexed, or be 
so marked by letter, number, or other means of 
identification mentioned in the bill as to leave no 
doubt when found in the record that it is the one 
referred to; and these means of identification must 
be obvious to all, so that any one examining the rec¬ 
ord can know what document is to be inserted, or 
after insertion that the clerk has made no mis¬ 
take. 78 - 15 Where written documents are filed as 
exhibits and numbered for identification, authenti¬ 
cation by merely signing the wrapper or envelope 
in which they are contained is a practice not to be 
commended. 78 - 20 Where the record on appeal con¬ 
sists of two or more volumes, it has been held that 
the extra volumes should be so identified by the cer¬ 
tificate that there can be no doubt that they are 
included therein. 78 - 25 

It is the duty of the clerk to certify to the record 
as it appears in his office, and not to designate what 
portion of the record pertains to any particular 


67. Ind.—Weir Plow Co. v. Walms- 
ley, 11 N.E. 232, 110 Incl. 242. 

4 C.J. p 447 note 87. 

68. Ind.—Pennsylvania Co. v. 
Brush, 28 N.E. 615, 130 Ind. 347. 

4 C.J. p 448 note 88. 

69. Ind.—New Albany v. Iron Sub¬ 
structure Co., 40 N.E. 44, 141 Ind. 
500—McNaught v. McAllister, 93 
Ind. 114—Lee v. State, 88 Ind. 256 
—Stanton v. State, 82 Ind. 463— 
King v. Marsh, 37 Ind. 389. 

70. Pa.—Waugaman v. Henry, 75 
Pa. Super. 94. 

73- Ga.—Lunsford v. Dolvin Realty 
Co., 149 S.E. 805, 40 Ga.App. 397. 

4 C.J. p 448 note 89. 

Requirement of notice 

The purpose of court rule provid¬ 
ing that reasonable notice in writ¬ 
ing shall be given to opposite party 
or his attorney of time and place at 
which a certificate is to be tendered 
to trial judge authenticating inci¬ 
dents of trial is to give opposing 
counsel an opportunity to examine 
the purported record and ascertain 
whether it contains an accurate de¬ 
tail of what has transpired in court 
below. 

Va—Kornegay v. City of Richmond, 
41 S.E.2d 45, 185 Va. 1013. 

Question and answer form 

(1) The trial judge, after arriving 


at conviction that statement of tes¬ 
timony in question and answer form 
was essential to enable reviewing 
court properly to understand and 
weigh testimony, had the duty to 
make certificate to that effect. 

Fla.—City of Hollywood v. Bair, 168 
So. 815, 124 Fla. 520. 

(2) Statement of facts in question 
and answer form is not entitled to 
consideration in absence of certifi¬ 
cate by trial judge showing neces¬ 
sity for such form. 

Tex.—Ex parte Reed, 105 S.W.2d 
253, 132 Tex.Cr. 464. 

Compliance shown 

Iowa.—Anderson v. Telsrow, 21 N. 

W.2d 781, 237 Iowa 568. 

Wyo.—Dudley v. Montgomery Ward 
Co., 192 P.2d 617, 64 Wyo. 357. 

Testimony of witnesses 

Under statutes and court rule re¬ 
quiring that record on appeal be 
printed and providing for certifica¬ 
tion and authentication of testimony 
as evidence by trial judge prior to 
transmission of record to supreme 
court of appeals, testimony of wit¬ 
nesses in common-law action, wheth¬ 
er taken in deposition form or in 
open court, must be certified and 
authenticated as testimony and not 
as exhibits. 

Va.—H. J. Heinz Co. v. W. B. Shaf¬ 
er, Inc., 49 S.E.2d 298, 188 Va. 320. 
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,-72. Ind.—Johnson v. Johnson, 60 N. 
E. 451, 156 Ind. 592. 

4 C.J. p 449 note 91. 

73. Ill.—Ruston v. Sonnberg, 107 
IlI.App. 575. 

74. Iowa.—Smith v. Brown, 98 N.W. 
567, 123 Iowa 114. 

75. Ga—Arnold v. Wells, 6 Ga 380. 
4 C.J. p 449 note 94. 

76. Tex.—San Antonio v. Smith, 65 
S.W. 41, 27 Tex.Civ.App. 327. 

4 C.J. p 449 note 95. 

77. Idaho.—Isaak v. Journey, 13 P. 
2d 247, 52 Idaho 274. 

4 C.J. p 449 note 98. 

78. Ariz.—Reiniger v. Besley, 141 
P. 574, 16 Ariz. 161. 

78.5 Ind.—Hickey v. Hickey’s Es¬ 
tate, App., 136 N.E.2d 722. 

78.10 Nev.—State ex rel. Dept, of 
Highways v. Pinson, 199 P.2d 631, 
65 Nev. 510. 

78.15 Va—Town of Falls Church v. 
Myers, 46 S.E.2d 31, 187 Va 110. 

78^0 Va—H. J. Heinz Co. v. W. B. 
Shafer, Inc., 49 S.E.2d 298, 188 Va 
320. 

78J25 Wyo.—Gwynn v. Gwynn, 182 
R2d 815, 63 Wyo. 365. 
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issue or to determine what part relates to any par¬ 
ticular matter adjudicated by the court. 79 

Bad grammar or punctuation will not necessarily 
vitiate the transcript or overrule or control its 
meaning. 80 

Where the statute does not prescribe a mode of 
authentication, the appellate court may ratify the 
mode adopted by the lower court. 81 

On appeal from an order . Statutory requirements 
as to a certificate to the record on an appeal from 
an order must be followed. 82 However, when the 
statute does not make express provision for making 
up a record on such an appeal, it must affirmatively 
appear, either by the certificate of the judge mak¬ 
ing the order, or by the certificate of the clerk of 
the court below, that there are before the appellate 
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court all the records and proceedings in the action 
on which the order was predicated; 83 and it must 
be certified that the papers or the certified copies 
were used on the hearing of the motion. 84 

§ 1064. - Certificate to Transcript or Re¬ 

turn 

a. In general 

b. Necessity of showing that all pro¬ 

ceedings are included 

a. In General 

The transcript or return must be certified or authenti¬ 
cated in the manner required by law. 

In accordance with the rule discussed in the 
preceding section, the certificate to the transcript 
of the record must comply with the statute or the 
rules of court; 85 but no precise or technical form 


79. Ill.—Melrose v. Bernard, 18 N. 
E. 671, 126 Ill. 496. 

Huston v. Sonnberg, 107 Ill.App. 
575—Reis v. Pitzele, 63 Ill.App. 
47. 

Miss.—Miller v. Peeples, 60 Miss. 45. 
4 C.J. p 449 note 97. 

80. W.Va.—Ketchum v. Spurlock, 12 
S.E. 832, 34 W.Va. 597. 

81. Cal.—Pieper v. Centinela Land 
Co., 56 C. 173. 

4 C.J. p 449 note 90. 

82. Wis.—Milwaukee Trust Co. v. 
Sherwin, 98 N.W. 223, 99 N.W. 229, 
121 Wis. 468—Binder v. McDonald, 
82 N.W. 156, 106 Wis. 332—Glover 
v. Wells, etc.. Grain Co., 66 N.W. 
799, 93 Wis. 13. 

4 C.J. p 449 note 2. 

83. Idaho.—Hardy v. Butler, 226 P. 
669, 39 Idaho 99. 

4 C.J. p 449 note 3. 

84. Wis.—Carpenter v. Shepardson, 
43 Wis. 406—Lego v. Shaw, 38 Wis. 
401—Dill v. White, 37 Wis. 617. 

4 C.J. p 450 note 4. 

On appeal from order approving 1 
compromise settlement 
Cal.—Bartholomew v. Cross, 108 P.2d 
49, 42 C.A.2d 28. 

85. Ariz.—Reiniger v. Besley, 141 
P. 574, 16 Ariz. 161. 

Cal.—Guyot v. Cassab, 5 P.2d 912, 
118 C.A. 742—Bognuda v. Pearson, 
234 P. 857, 71 C.A. 105. 

Fla.—Lawyers' Co-op. Pub. Co. v. 
McCracken, 149 So. 207, 111 Fla. 
170. 

Idaho.—Witt v. Beals, 169 P. 182, 31 
Idaho 84. 

4 C.J. p 450 note 5. 

Appeal from, separate matters 

Where appeal was taken from six 
separate matters, certificate of judge 
that transcript contained all of pa¬ 
pers used or, considered in deter¬ 
mination of matters from which ap¬ 


peal was taken was defective in fail¬ 
ing to specify the papers used or 
considered in each of the six sep¬ 
arate matters but defect in certifi¬ 
cate was subject to correction. 

Cal.—Clinton v. Shaw, 135 P.2d 172, 
57 C.A.2d 630. 

Care necessary 

Where there is no statement of 
facts or bill of exceptions, but reli¬ 
ance is had on the reporter’s tran¬ 
script, great care should be exercised 
to have it properly authenticated by 
the trial judge. 

Ariz.—Reiniger v. Besley, 141 P. 574, 
16 Ariz. 161. 
phflflfl- 

Certificates as to motions or affida¬ 
vits used thereon held insufficient 
Cal.—Larson v. Lawson, 24 P.2d 521, 
133 C.A. 437. 

Ga.—Streetman v. Board of Educa¬ 
tion of Madison County, 136 S.E. 
408, 163 Ga. 512. 

Notice of certification 

In so far as the document of cer¬ 
tification of the record by the trial 
judge setting forth what took place 
at the hearing of the order to show 
cause purported to be the bill of ex¬ 
ceptions, it was not binding on re¬ 
spondent; hence the fact that he re¬ 
ceived no notice of certification was 
immaterial. 

Cal.—Snyder v. Snyder, 15 P.2d 510, 
216 C.A. 616. 

Place of authentication 

Transcript on appeal in an action 
tried in the northern district of a 
particular county should be certified 
at the clerk's office maintained in 
that district rather than at the 
clerk’s office at the county seat in the 
southern district. 

Ark.—Dougherty v. Garner, 275 S.W. 
706, 169 Ark. 368. 

Time of authentication 

(1) Transcript of record, by which 
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proceedings in error are had, must 
be authenticated by the clerk of the 
trial court within the statutory time 
for filing a petition in error. 

Okl.—Dickerson v. Botchleott, 254 P. 

80, 122 Okl. 252. 

(2) Testimony not presented to 
trial court for certification within 
time allowed by law and hence not 
made part of record may not be con¬ 
sidered by supreme court of appeals, 
on appeals from decrees of trial 
court. 

Va.—Larchmont Properties v. Coop- 

erman, 80 S.E.2d 733, 195 Va. 784. 

(3) Oral ruling by court overrul¬ 
ing defendant's motion to set aside 
verdict and pronouncing judgment 
thereon did not constitute "entry of 
judgment” within statute limiting 
the time for certification of tran¬ 
script by trial judge. 

Va.—McDowell, by Gravatt v. Dye, 

69 S.E.2d 459, 193 Va. 390. 

(4) Where decree appealed from 
was interlocutory, transcript of evi¬ 
dence taken ore tenus in chancery 
cause was not required to be ten¬ 
dered to trial judge for certification 
within sixty days from entry of that 
decree in order to vest jurisdiction 
in supreme court of appeals. 

Va.—Armstrong v. Bryant, 55 S.E.2d 

5, 189 Va. 760. 

Delay in settling transcript 

(1) Respondent could not com¬ 
plain of delay in settling reporter’s 
transcript where delay was appar¬ 
ently due to inattention or lack of 
interest on part of attorneys for 
both parties and either could have 
proceeded to have judge settle tran¬ 
script. 

Idaho.—Guiles v. Kellar, 192 P.2d 

853, 68 Idaho 249. 

(2) Preparation of transcript see 
supra § 1025 et seq. 
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of certification is required, 85 - 5 and a substantial 
compliance is deemed sufficient. 86 The test should 
always be whether the transcript has, in fact, been 
certified by the trial judge, irrespective of the form 
of such certificate. 86 - 5 

It is not sufficient that the judge certify that the 
transcript was presented for his signature, but he 
must attest to its correctness. 86 - 10 Matter added to 
the usual certificate by the clerk by way of ex¬ 
planation of the record cannot be considered, 57 
although it has been held proper for the judge to 
supply in his certificate matters inadvertently omit¬ 
ted from the transcript. 88 The trial court is not 
required, however, to call in the witnesses and inter¬ 
rogate them when the stenographer's notes have 


been lost, but will certify the report of the proceed¬ 
ings as presented to it for certification. 88 - 5 Sur¬ 
plusage in the certificate will not vitiate it. 80 

When the transcript has been rewritten, the cer¬ 
tificate cannot be detached from the original and at¬ 
tached to the new transcript. 90 

b. Necessity of Showing That All Proceedings 
Are Included 

Where a statute or rule so requires, the certificate 
must show that the transcript is complete. 

Statutes or rules of court generally require that 
the certificate affirm that the transcript contains a 
full, true, and complete copy of all of the proceed¬ 
ings, 91 including all the evidentiary matter and 


85.5 Ill.—Second Nat Bank of Rob¬ 
inson v. Jones, 33 N.E.2d 732. 309 
Ill.App. 358. 

Affidavit of reporter 

Where reporter had not certified to 
his transcript in action for personal 
injuries against railroad, affidavit 
of reporter attached to answer of 
railroad to automobile driver's mo¬ 
tion to dismiss appeal was not com¬ 
pliance with statute requiring that 
reporter certify to his report of pro¬ 
ceedings. 

Ala—Central of Georgia Ry. Co. v. 

Hinson, 78 So.2d 286, 262 Ala. 223. 
Notation by clerk 

Notation by clerk on transcript of 
evidence heard ore tenus as having 
been filed by chancellor did not make 
the evidence heard ore tenus a part 
of record on appeal 
Va.—Steingold v. Seaton, 48 S.E.2d 
225, 187 Va. 923. 

86. Mont.—Doornbos v. Thomas, 147 
P. 277, 50 Mont. 370. 

Wyo.—McGinnis v. Beatty, 196 P. 
311, 27 Wyo. 287—Kendrick v. 
Healey, 183 P. 37, 26 Wyo. 261. 

4 C.J. p 450 note 6. 

Certifications held sufficient 

Cal.—BaJkins v. Norrby, 142 P.2d 
958, 61 C.A.2d 413—Putnam v. 
Pickwick Stages, Northern Divi¬ 
sion, 276 P. 1055, 98 CJL 268— 
Phenegar v. Paolini, 149 P. 1068, 
27 C.A. 381. 

Idaho.—Ondes v. Bunker Hill & Sul¬ 
livan Mining & Concentrating Co., 
218 P. 364, 37 Idaho 570. 

Ill.—People v. Clark, 131 N.E. 260, 
298 Ill. 170. 

Second Nat. Bank of Robihson 
r. Jones, 33 N.E.2d 732, 309 Ill. 
App. 358. 

Ind.—Pennsylvania R. Co. v. Mac- 
Lennan, 167 N.E. 348, 89 Ind.App. 
477. 

Iowa.—Rosencrans v. Woodbridge, 

153 N.W. 180, 171 Iowa 61. 

Da.—Planters* Lumber Co. v. Sugar 
Cane By-Products Co., 97 So. 267, 

154 La. 16. 


N.J.—Galligan v. Gonzales, 118 A. 
211, 97 N.J.Law 327—Galligan v. 
Gonzales, 116 A. 486, 97 N.J.Law 
327. 

S.D.—Schurman v. Schurman, 245 N. 
W. 39, 60 S.D. 489. 

Tex.—Sloan v. Sloan, Civ.App., 228 
S.W.2d 294. 

Va.—Town of Falls Church v. My¬ 
ers, 46 S.E.2d 31, 187 Va. 110- 
Narrows Grocery Co. v. Bailey, 
170 S.E. 730, 161 Va. 278. 

W.Va.—Porter v. Woodard, 60 S.R2d 
199, 134 W.Va. 612. 

Wyo.—Sterling Lumber Co. v. 
Thompson, 41 F.2d 264, 47 Wyo. 
519, followed in U. S. Fidelity & 
Guaranty Co. v. Thompson, 41 P.2d 
269, 47 Wyo. 552—Clintock v. 

Ayers, 245 P. 298, 34 Wyo. 476. 

Certificates as to motions or papers 
used thereon held sufficient 
Idaho.—Kralick v. Shut tie worth, 289 
P. 74, 49 Idaho 424—Feenaughty 
Machinery Co. v. Turner, 257 P. 
38, 44 Idaho 363. 

Certificates as to papers included re¬ 
ferred to or annexed held sufficient 
Ala.—Law v. Gulf States Steel Co., 
156 So. 835, 229 Ala. 305. 

Cal.—Ventura County Title Co. v. 

Constance, 62 P.2d 372, 7 C.2d 684. 
Ga.—Hall v. Continental Ins. Co. of 
New York, 145 S.E. 891, 38 Ga.App. 
814. 

Ind.—Bright Nat Bank of Flora v. 
Hartman, 109 N.E. 846, $1 IndJVpp. 
440. 

N.D.—Weist v. Farmers’ State Bank 
of Bentley, 153 N.W. 283, 30 N.D. 
548. 

Ohio.—De Witt v. Schweitzer, 163 N. 

E. 563, 29 Ohio App. 327. 

Wyo.—George Bolin Co. v. Freeman, 
294 P. 1110, 42 Wyo. 375. 

Order of making certifications 
That the certificate of the judge to 
the record was dated prior to the 
certificates of the clerk did not af¬ 
fect appeal, it being sufficient, under 
the statute requiring the record to 
“be certified to by the judge and 
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clerk,” that each certifies the record 
to be true and correct within the 
time for filing it, without regard to 
the order in which they make cer¬ 
tificates. 

Wyo.—Kendrick v. Healey, 183 P. 
37, 26 Wyo. 261. 

86.5 Ill.—Second Nat. Bank of Rob¬ 
inson v. Jones, 33 N.E.2d 732, 309 
Ill.App. 358. 

86.10 Ill.—Suttles v. Zimmerman, 5 
N.E.2d 94, 287 Ill.App. 316. 

87. Ark.—Ex parte Slocomb, 9 Ark. 
375. 

88. Mich.—Degens v. Langridge, 183 
N.W. 28, 214 Mich. 573. 

883 Ill.—Merkle v. Kegerreis, 112 
N.W.2d 175, 350 Ill.App. 103. 

89. Ind.—Cleveland, etc., R. Co. v. 
Morrey, 88 N.E. 932, 172 Ind. 513. 

90. Mont.—Shadville v. Barker, 66 
P. 496, 761, 26 Mont. 45. 

91. Cal.—Wynecoop v. Superior 
Court in and for Sutter County, 
111 P.2d 332, 17 C.2d 657. 

Smith v. Mingramm, 285 P. 354, 
104 C.A. 95. 

Fla.—Dorsey v. Griffins, 124 So. 750, 
98 Fla. 1020—Clark v. Cochran, 80 
So. 745, 77 Fla. 98. 

Okl.—Ward v. Weathers, 282 P. 147, 
140 Okl. 25—Goodwin v. Davis, 274 
P. 462, 135 Okl. 104—Champion Oil 
Co. v. Burke, 215 P. 756, 90 Okl. 33 
—Hughes v. Martin, 144 P. 356, 43 
Okl. 710. 

Wash.—Kahn v. Kahn, 173 P. 747, 
103 Wash. 26. 

Wyo.—Laramie Auto Co. v. Bundy, 
289 P. 1096, 42 Wyo. 68—Sandgren 
v. Bundy, 289 P. 1096, 42 Wyo. 66 
—W. H. Holliday Co. v. Bundy, 
289 P. 1094, 42 Wyo. 61. 

4 C.J. p 450 note 9. ? 

Purpose of clerk’s certificate 

Purpose of clerk’s certificate Is to 
certify that transcript is an exact 
copy of 1 the original of all papers 
and entries, pertaining to the action 
and such certificate should state that 
transcript contains full, true, and 
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documents used and considered on a hearing on a 
motion. 91 * 5 When, under directions or by agree¬ 
ment, the clerk has copied only certain parts of the 
record, his certificate must specify what parts of the 
record he has copied; 92 and a certificate which 
merely recites that the transcript is a full, true, and 
correct copy of certain papers therein mentioned, 
without certifying what papers were submitted to 
the judge and used by him on the hearing, is insuffi¬ 
cient. 92 * 5 The certificate must show that the tran¬ 
script, as far as it goes, is the transcript of the 
record remaining in the lower court. 93 

If the certificate fails to recite that the transcript 
is complete or shows by its recitals that it is in- 
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complete, the certificate is insufficient; 94 but it is 
sufficient if it recites that the transcript is a full, 
true, and complete transcript of the record and of 
all the papers and proceedings in the cause. 94 * 5 A 
certificate is sufficient, even though informal if, 
when fairly and reasonably construed, it affirms 
that all the proceedings are included. 95 The appeal 
will not be dismissed if it otherwise sufficiently ap¬ 
pears that the whole case is before the court, al¬ 
though the certificate is defective in this respect. 96 

§ 1065. - Certificate to Bill of Exceptions 

a. In general 

b. Qualified or conditional certificate 


correct copies of all papers and en¬ 
tries in the cause. 

Ind.—Hickey v. Hickey's Estate, 
App., 136 N.E.2d 722. 

Effect of certificate 

Effect of certificate of county and 
circuit clerk which stated that fif¬ 
teen pages of typewritten matter 
preceding the certification contained 
a true and perfect copy of the origi¬ 
nals as they appeared in the clerk's 
files and duly recorded in records of 
the county was merely to attest 
genuineness of the fifteen pages. 
Ark.—Davie v. Smoot, 150 S.W.2d 50, 
202 Ark. 294. 

Included instruments 

Certificate attached to transcript 
naming certain instruments included 
in transcript and certifying that 
they were full, true, and exact copies 
of original instruments was insuffi¬ 
cient to show that transcript con¬ 
tained a true, full, and complete 
copy of all proceedings at trial 
which were properly part of record, 
and dismissal of appeal was there¬ 
fore required. 

•Okl.—Hudson v. Gilbert, 75 P.2d 
1139, 182 Okl. 43. 

•Order refusing certification con¬ 
strued 

Ill.—Slane v. Lake Shore Index, 40 
N.E.2d 786, 314 Ill.App. 192. 

Certificates held sufficient 
•Cal.—Beaudry v. Peterson, 124 P.2d 
637, 50 C.A.2d 478. 

Ind.—Mellen v. Knotts, 119 N.W.2d 
20, rehearing denied 121 N.E.2d 
435, 125 Ind.App. 113—State ex rel. 
Osborn v. Eddington, 195 N.E. 92, 
208 Ind. 160—Crane v. Hensler, 146 
N.E. 577,. 196 Ind. 341, rehearing 
denied 148 N.E. 409, 196 Ind. 341. 

Spencer v. Pettibone, 70 N.E.2d 
439, 117 IncLApp. 426. 

S.D.—In re Forming and Organizing 
Common School Dist. from Part of 
Territory Embraced fa Independ¬ 
ent School Dist. of Emery, 246 ’ N. 
W.' 245, 61 S.D. 79, followed In re 
Formation and.. Organization of 


Common School Dist. out of Ter¬ 
ritory Embraced within Independ¬ 
ent School Dist. of Groton, 246 N. 
W. 246, 61 S.D. 82. 

Wyo.—Sterling Lumber Co. v. 
Thompson, 41 P.2d 264, 47 Wyo. 
519, followed in U. S. Fidelity & 
Guaranty Co. v. Thompson, 41 P. 
2d 269, 47 Wyo. 552. 

Certificate held insufficient 
Tex.—Childs v. Childs, Civ.App., 105 
S.W.2d 799. 

91.5 Cal.—Asamen v. Thompson, 
131 P.2d 839, 55 C.A.2d 657. 

Presumption of other evidence and 
documents 

Where certificate of trial judge on 
appeal from order denying motion to 
discharge an attachment did not re¬ 
cite that the transcript contained all 
evidentiary matter and documents 
used and considered on the hearing, 
but recited that the transcript in¬ 
cluded all matters sought to be in¬ 
corporated therein, it would be pre¬ 
sumed that other documents were 
used or other evidence produced that 
would support the order. 

Cal.—Asamen v. Thompson, supra. 

92. Ind.—Reid v. Houston, 49 Ind. 
181. 

4 C.J. p 451 note 19. 

92.5 Cal.—Wynecoop v. Superior 
Court in and for Sutter County, 
111 P.2d 332, 17 C.2d 657. 

Idaho.—Aumock v. Bank of Spirit 
Lake, 58 P.2d 1247, 56 Idaho 784. 

93. Miss.—Miller v. Peeples, 60 
Miss. 45. 

94. Okl.—Turner v. Sooner Oil & 
Gas Co., 243 P.2d 701, 206 Okl. 344 
—Schabel v. Wright, 64 P.2d 855, 
179 Okl. 73—Kenney v. Neumeyer, 
41 P.2d 869, 171 Okl. 1—Manley v. 
Halsell, 143 P. 193, 43 Okl. 402. 

4 C.J. p 451 note 12. 

Where* such authentication impossi¬ 
ble 

In authenticating evidentiary mat¬ 
ter on appeal from an order, the 
judge's certificate must not only 
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state that the evidence contained in 
the record on appeal was considered 
by him, but also that the record con¬ 
tains all evidentiary matter so con¬ 
sidered, and when such authentica¬ 
tion is impossible, an appellant must 
proceed by bill of exceptions unless 
he elects to bring up the judgment 
roll alone. 

Cal.—Machado v. Superior Court in 
and for San Luis Obispo County, 
111 P.2d 938, 44 C.A.2d 8L 

Certificate held Insufficient 
Del.—Santoro v. Di Guglielmo, 110 
A. 679, 1 W.W.Harr. 6. 

La.—Brady v. Schexnayder, App., 54 
So.2d 640, followed in 54 So.2d 642. 
Okl.—McGuire v. Rash, 214 P. 698, 
89 Okl. 132. 

Papers used on hearing on motion 
Cal.—Majson v. Coalinga Union High 
School Dist., 87 P.2d 921, 31 C.A. 
2d 317. 

Idaho.—Biwer v. Van Dorn, 179 P. 
953, 32 Idaho 213—Bumpas v. 

Moore, 175 P. 339, 31 Idaho 668- 
Bell v. Stadler, 174 P. 129, 31 Ida¬ 
ho 568—Glenn v. Aultman & Tay¬ 
lor Machinery Co., 167 P. 1163, 30 
Idaho 719, 727—Walsh v. Niess, 
164 P. 528, 30 Idaho 325. 

94.5 Okl.—Leonard v. Tulsa Build¬ 
ing & Loan Ass’n, 88 P.2d 875, 184 
Okl. 558. 

“Pull, true, and correct” 

Certificate to the transcript, stat¬ 
ing that it was a “full, true, and cor¬ 
rect" record of the proceedings in 
such cause, etc., was not deficient 
for failure affirmatively to state that 
it was a complete copy of the record 
or of all the proceedings properly 
a part of the record. 

Okl.—Hunter v. Pepis, 163 P.2d 542, 
195 Okl. 660. 

95. Ala.—Sample v. Guyer, 42 So. 
106, 143 Ala. 613. 

4 C.J. p 451 note 13. 

96. Wis.—Glassbrenner v. Groulik, 
85 N.W. 962, 110 Wis. 402. 

4 C.J. p 451 note 14. 
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§ 1065 APPEAL & ERROR 

a. In General 

The certification of a bill of exceptions must be in 
substantial compliance with such requirements as may be 
imposed by statutes or rules of court. 

The certificate authenticating a bill of exceptions 
must comply with the statutes and rules of court, 97 
and the statutory procedure for authentication has 
been held exclusive. 97 - 5 However, a substantial 
compliance is deemed sufficient, 98 and mere ir¬ 


regularities or informalities in the certificate are 
not fatal. 99 Surplusage in the certificate may be 
rejected. 1 Although the certificate may interpolate 
a statement which has the effect merely of sup¬ 
plementing the statement of fact contained in the 
bill of exceptions, 2 the certificate must generally be 
confined to matters contained in the bill. 3 

The certificate must show affirmatively that the 
whole bill is true and correct, 4 and it must show that 


97. Ala.—Pippin v. Perry, 91 So. 
307, 206 Ala. 582. 

Mass.—In re Moneyweight Scale Co., 
114 N.E. 741, 225 Mass. 473. 
Nev.—Shirk v. Palmer, 236 P. 678, 48 
Nev. 449. 

N.M.—State v. Board of Com’rs of 
Guadalupe County, 158 P. 642, 21 
X M 713 

Ohio.—Fox v. Dierkes, 165 X.E. 745, 
30 Ohio App. 486. 

Wash.—Schneidmiller v. Tacoma Ry. 
& Power Co., 227 P. 853, 130 Wash. 
415. 

4 C.J. p 451 note 15. 

Appellant’s affidavit that the bill 
was duly certified by the clerk can¬ 
not supplant or usurp the office of 
the clerk’s certificate. 

Colo.—Jewel v. Sais, 123 P. 830, 22 
Colo.App. 377. 

Xa Georgia 

(1) The 1946 amendment to code 
provision relating to trial judge’s 
certificate to bill of exceptions 
means that even though language of 
certificate varies from the form pre¬ 
scribed in code, it must be construed 
as a verification of the contents of 
the bill unless it affirmatively ap¬ 
pears to be a denial of the truth of 
some part thereof. 

Ga.—W. T. Rawleigh Co. v. Forbes, 
43 S.E.2d 642, 202 Ga. 425, appeal 
transferred, see 44 S.E.2d 692, 76 
Ga.App. 118. 

(2) Statutory provision that sig¬ 
nature of trial judge shall be consid¬ 
ered as verification of bill of excep¬ 
tions and contents thereof unless by 
note thereto or modification thereof, 
over his signature the contrary af¬ 
firmatively appears, applies only 
where language of certificate is such 
as to indicate intention of the trial 
judge to verify the truthfulness of 
the recitals contained in the bill of 
exceptions. 

Ga.—Beasley v. Georgia Power Co., 
60 S.E.2d 363, 207 Ga. 188. 

(3) Statute setting forth form of 
certificate of judge to bill of excep¬ 
tions does not in any way affect 
force and effect of certificate, but 
simply gives to what formerly would 
have been held to be a void certifi¬ 
cate, because not in proper form, 
force and effect of the certificate in 
form set out in act. 

Ga—Capers v. Ball, 87 S.E.2d 85, 
211 Ga 502. 


97.5 Ohio.—Stefanowski v. Stefan- 
owski, App., 42 X.E.2d 917. 

98. Ala.—Meshow v. Agee, 87 So. 
95, 204 Ala. 621. 

4 C.J. p 452 note 16. 

Certificate held not in substantial 
compliance 

Ga—MacNeill v. Maddox, 22 S.E.2d 
653, 194 Ga. 802. 

99. Ga—Baker v. Moore, 184 S.E. 
729, 182 Ga 131. 

Ill.—Brokhausen v. Ford Motor Co., 
210 IIl.App. 418. 

4 C.J. p 452 note 17. 

Wrong designation of instrument 
held not fatal 

Ind.—Keeshin Motor Express Co. v. 
Glassman, 38 N.E.2d 847, 219 Ind. 
53S—Oster v. Broe, 64 X.E. 918, 
161 Ind. 113. 

John’s Cash Furniture Stores v. 
Mitchell, App., 125 N.E.2d 827, re¬ 
hearing denied 127 N.E.2d 128— 
Allen v. Gilkison, 132 X.E. 12, 76 
Ind.App. 233. 

Certificates held sufficient 

Ga.—Guarantee Trust Life Ins. Co. 
v. Hill, 82 S.E. 2d 885, 90 GaApp. 
287. 

Ill.—Brokhausen v. Ford Motor Co. f 
210 IIl.App. 418. 

Ind.—Treesh v. De Veny, 64 N.E.2d 
41, 116 Ind.App. 305—u®tna Ins. 
Co. of Hartford, Conn. v. Jones, 
115 X.E. 697, 698, 64 Ind.App. 251. 
Ky.—Robinson v. Paxton, 276 S.W. 
500, 210 Ky. 575. 

Mass.—Lawrence v. Briry, 132 N.E. 
174, 239 Mass. 424. 

Mont.—Beller v. Le Bouef, 145 P. 
945, 50 Mont. 192. 

Or.—Smith v. City of Bandon, 13 P. 
2d 333, 141 Or. 684—Malloy v. 
Marshall-Wells Hardware Co., 173 
P. 267, 99 Or. 303, affirmed on re¬ 
hearing 175 P. 659, 90 Or. 303, sec¬ 
ond rehearing denied 176 P. 589, 90 
Or. 303. 

1. Ill.—Bauman v. C. I. T. Corpora¬ 
tion, 190 N.E. 696, 356 Ill. 336. 

N®v.—E. Reinhart Co. v. Oklahoma 
Gold Mining Co., 226 P. 902, 48 
Nev. 32. 

2. Ga.—Keough v. Georgia Power 
Co., 149 S.E. 435, 40 Ga.App. 336. 

3- Or.—In re Leigh’s Estate, 196 
P. 1115, 100 Or. 176. 

Wyo.—Riverton State Bank v. Rich¬ 
ards, 246 P. 29, 35 Wyo. 4. 

4 C.J. p 452 note 18. 


4. U.S.—Roberts v. National Sav. 
Life Ins. Co., C.C.A.Ark., 75 F.2d 
530. 

Ga.—Beasley v. Georgia Power Co., 
60 S.E.2d 363, 207 Ga. 188—Hanson 
v. Willingham, 18 S.E.2d 680, 193 
Ga. 385—Etheridge v. Henderson, 
3 S.E.2d 674, 188 Ga. 189—Bentley 
v. Gordon, 2 S.E.2d 912, 188 Ga. 
103—Jordan v. Duckett, 176 S.E. 
640, 179 Ga. 633—Fischer v. Car¬ 
penter, 172 S.E. 464, 178 Ga, 224 
—Cady v. Cady, 131 S.E. 282, 161 
Ga. 556—Daniel v. First Nat. 
Bank, 124 S.E. 881, 159 Ga, 127— 
Rountree v. Gibbs, 118 S.E. 654, 
156 Ga. 170—Bugg v. Hughs, 107 
S.E. 860, 151 Ga. 599—Cartledge v. 
Ashford, 97 S.E. 521, 148 Ga. 589 
—Love v. Love, 91 S.E. 27, 146 Ga. 
160. 

Jones v. Pierce, 17 S.E.2d 838, 
66 Ga.App.2d 254—Gaddy v. Wil¬ 
liams, 17 S.E.2d 256, 66 Ga.App. 
142—Borden v. Atlantic Coast 
Line R. Co., 3 S.E.2d 469, 60 Ga. 
App. 206—J. K. Shippey & Bro. v. 
Robertson, 172 S.E. 231, 48 Ga. 
App. 120—Yarbrough v. Taylor, 
162 S.E. 721, 44 Ga.App. 648— 
Weinberg v. Barnes, 118 S.E. 758, 
30 Ga.App. 675. 

Nev.—Capurro v. Christensen, 209 P. 
1045, 46 Nev. 249. 

Wyo.—Davis v. Minnesota Baptist 
Convention of Minneapolis, Minn., 
16 P.2d 48, 45 Wyo. 148. 

4 C.J. p 451 note 15 [b], p 452 note 
19. 

Certificate held sufficient 

U.S.—U. S. v. I>ensmore, C.C.A.Cal., 
58 F.2d 748, certiorari denied Dens- 
more v. U. S., 53 S.Ct. 24, 287 U.S. 
598, 77 L.Ed. 521. 

Ark.—Harger v. Harger, 222 S.W. 
736, 144 Ark. 375. 

—Keough v. Georgia Power Co., 
149 S.E. 435, 40 Ga.App. 336. 

Ind.—Jones v. Beasley, 131 N.E. 225, 
191 Ind. 209. 

Wyo.—Diamond Cattle Co. v. Clark, 
74 P.2d 857, 52 Wyo. 265, 116 A.L. 
R. 912. 

Certificate held insufficient 

Ga -—Studges v. State, 72 $.E.2d 505, 
86 Ga.App. 760—Barclay v. City of 
Ellijay, 109 S.E. 512, 27 Ga.App. 
639. 

Ohio.—Fox v. Dierkes, 165 N.E. 745, 
30 Ohio App. 486. 
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it covers all the separate parts as well as the 
whole. 4 - 5 Where the trial judge signs a certificate 
certifying that the recitals in the bill of exceptions 
are not true, the bill is in legal effect a nullity. 4 - 10 
The certificate must also show affirmatively that the 
bill is properly included in the transcript; 5 wheth¬ 
er it is the original bill or a copy; 5 and it has been 
held that the certificate must show the filing of the 
bill. 7 In the case of a bill of exceptions taken to 
alleged prejudicial passages in the arguments of 
opposing counsel, the court must certify expressly 
and affirmatively that there is no evidence to justify 
the argument or on which the argument could have 
been founded, and that there was no argument of 
the opposing counsel to provoke the argument com- 


APPEAL & ERROR § 1065 

plained of. 7 - 5 

In some jurisdictions no particular form for the 
certificate is prescribed, 8 while in others certain 
statutory requirements as to form are deemed mere¬ 
ly directory. 9 

When a bill of exceptions prepared by counsel is 
submitted to the proper judge and is signed by him, 
he thereby certifies as true every material statement 
therein preceding his signature, except as otherwise 
stated; 10 and his certification is conclusive in the 
absence of anything in the bill itself or in the cer¬ 
tificate to the contrary. 10 * 5 

The bill must be tendered for certification within 
the proper time. 11 At least one statute contemplates 


Agreement of parties to truth, of hill j 
Where trial judge certified in bill 
of exceptions that defendants in er¬ 
ror agreed that allegations of fact in 
bill were true, but judge failed to 
certify that he himself found bill to 
be true, court of appeals was with¬ 
out jurisdiction to pass on merits of 
exceptions. 

Ga.—First Nat. Bank, Commerce, 
Ga. v. Brown, 69 S.E.2d 624, 85 Ga. 
App. 370. 

Incorporation of instructions 

A recital in a certificate on a bill 
of exceptions, “being the exceptions 
to the rulings and actions of the 
court in the progress of said trial, 
as shown above and above set out,” 
makes the instructions so incorpo¬ 
rated in such bill parts thereof. 
W.Va.—Cochran v. Craig, 106 S.E. 
633, 88 W.Va. 281. 

Refusal or allowance of exception 

(1) The trial judge's certificate to 
a bill of exceptions, stating that he 
was unable to determine whether de¬ 
fendant and other witnesses testified 
that the colt, concerning which they 
testified, had starved to death, would 
be construed as declining to allow 
the exception that there was such 
testimony. 

Ark.—E. O. Barnett Bros. v. Porter, 
203 S.W. 842, 134 Ark. 268. 

(2) A certificate that if exceptions 
to rulings requested at hearing of a 
motion for a new trial were open to 
respondent they were thereby allow¬ 
ed was not an allowance of the ex¬ 
ceptions, but merely a certificate 
that the exceptions truthfully set 
out the facts if, as a matter of law, 
respondent was entitled to excep¬ 
tions. 

Mass.—In re Carver, 112 N.E. 877, 
224 Mass. 169. 

(3) Where the trial court certified 
to a bill of exceptions, but concluded 
with the statement that neither the 
stenographer nor the court heard the 
exceptions, it was held that, as the 
duty of determining whether an ex¬ 
ception was taken was for the trial 


court, the exceptions will be treated 
as having been reserved. 

Va—Schmidt v. Wallinger, 99 S.E. 
680, 125 Va 361. 

4.5 Tenn.—Anderson v. Sharp, 259 

S.W.2d 521, 195 Tenn. 274. 

Rose v. Third Nat. Bank, 183 S. 
W.2d 1, 27 Tenn.App. 553. 

4.10 Ga—McBurney v. Anderson, 52 
S.E.2d 519, 78 GaApp. 776. 

Ohio.—Loving v. Kamm, App., 34 N. 
E.2d 591. 

5. Ind.—Richardson v. Dawson, 60 
N.E. 1085, 157 Ind. 187. 

Bools v. Indianapolis, etc., R. Co., 
84 N.E. 357, 41 Ind.App. 675. 

6. Neb.—Yankton, etc., R. Co. v. 
State, 68 N.W. 487, 49 Neb. 272— 
Merrill v. Equitable Farm, etc., 
Impr. Co., 68 N.W. 365, 49 Neb. 
198. 

4 C.J. p 452 note 21. 

7. Ind.—Ashley v. Kelley, 134 N.E. 
230, 77 Ind.App. 625. 

4 C.J. p 452 note 22. 

Filing of bill of exceptions generally 
see supra §§ 707, 708. 

Certificate held sufficient 
Ind.—Talge Mahogany Co. v. Bur¬ 
rows, 130 N.E. 865, 191 Ind. 167. 

7.5 Tex.—Texas Employers Ins. 

Ass’n v. McNorton, Civ.App., 92 S. 
W.2d 562, error dismissed 122 S. 
W.2d 1043, 132 Tex. 168. 

8. Or.—Smith v. City of Bandon, 13 
P.2d 333, 141 Or. 684. 

4 C.J. p 452 note 23. 

9. Ga—Stacy v. Fleming, 159 S.E. 
735, 43 GaApp. 591. 

4 C.J. p 452 note 24. 

Trial judge to whom the bill of 
exceptions is presented must see 
that the certificate is in legal form 
before signing his name. 

Ga—Stacy v. Fleming, supra 

10. Or.—Johnson v. Ladd, 14 P.2d 
280, 144 Or. 268. 

4 C.J. p 452 note 26. 

Signature is authentication. 

Ill.—Mulligan v. Andel, 245 IlLApp. 
132. 


Truth of objections 

(1) Where the bills of exception 
did not show affirmatively that no 
predicate was laid for impeaching 
testimony, the certificate of the trial 
judge that certain objections were 
made to the admission of the testi¬ 
mony could not be construed as a 
certificate that the facts assumed in 
the objections were true. 

Tex.—North River Ins. Co. v. Kelly, 
Civ.App., 237 S.W. 577, dismissed 
for want of jurisdiction. 

(2) Certification of trial judge veri¬ 
fying recitals in bill of exceptions 
that certain portions of the record 
were material to an understanding 
of the errors complained of was not 
equivalent to a certification that no 
brief of the evidence had been pre¬ 
sented and filed. 

Ga.—Cox v. Bank of Ochlochnee, 21 
S.E.2d 485, 67 Ga.App. 853. 

10.5 Me.—Ouelette v. Pageau, 107 A. 
2d 500—Bradford v. Davis, 56 A.2d 
68, 143 Me. 124—Colby v. Tarr, 34 
A. 2d 621, 140 Me. 128—Graff am v. 
Casco Bank & Trust Co., 16 A.2d 
106, 137 Me. 148. 

11. Ga.—Mertins v. Pritchard, 70 S. 

E. 328, 135 Ga-App. 643. 

Va.—Spicer v. Spicer, 63 SJE.2d 773, 
192 Va. 105. 

“Again presented’ 7 
A certificate subsequent to with¬ 
drawal solely for correction that it 
was “again presented” does not over¬ 
come showing of timely presenta¬ 
tion. 

Wyo.—Fried v. Guiberson, 217 P. 

1087, 30 Wyo. 150. 

Nunc pro tunc order 

An order of the trial court, enter¬ 
ed more than thirty days after the 
term at which the trial was had or 
the final judgment entered, overrul¬ 
ing defendant’s motion to enter & 
nunc pro tunc order showing that 
such bill of exceptions was presented 
to the court during the same term, 
but certifying that it was presented 
and duly signed by the judge on the 
day it purports to have been signed. 
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the attachment of the certificate at the time the bill 
of exceptions is originally filed in the trial court, 
and makes no provision for attachment subsequent 
to such filing. 11 - 5 Where the bill of exceptions 
recites that it was tendered within the time required 
by statute, a writ of error will not be dismissed be¬ 
cause of the failure of the presiding judge to certi¬ 
fy it within the statutory period, unless it is made 
to appear that his failure to do so was caused 
by some act of plaintiff in error or his counsel. 12 

The certificate of the clerk cannot authenticate 
proceedings had or entries made subsequent to the 
date of the certificate. 13 

Amended bill . If the proposed bill of exceptions 
has been amended, the judge should withhold his 
certificate until the original and amended bills have 


been engrossed. 14 Where a certificate to a bill of 
exceptions states that the bill of exceptions, as 
amended, is true, and the amendment consists of a 
note by the judge showing that the bill of excep¬ 
tions is in part not true, the writ of error must be 
dismissed. 15 

b. Qualified or Conditional Certificate 

The certificate must be definite, unequivocal, and un¬ 
conditional. 

The certificate must be a definite, unequivocal, and 
unconditional statement that the bill is true and com¬ 
plete; 16 and a qualified certificate is insufficient. 17 
Thus a purported certificate to a bill which certifies 
it as being true in part and untrue in part is not 
a proper certification to the bill of exceptions; 17 - 5 
and this is true particularly where the portions the 


will not cure the omission of the or¬ 
der required by Barnes Code (1923) 
c 131 § 9. 

W.Va.—Hall v. Shelton, 116 S.E 12, 
93 W.Va. 592. 

Certificate held within time 
Ga.—Driver v. Sheffeld, 82 S.R2d 847, 
210 Ga. 817. 

De Coff v. Newman, 53 S.B.2d 
134, 79 Ga.App. 162. 

Certificate held not within time 
Ga.—Bostic v. Nesbitt, 71 S.E. 2d 213, 
209 Ga. 159. 

Va.—Steingold v. Seaton, 48 S.E.2d 
225, 187 Va, 923. 

13-5 Ohio.—Ohio Farmers Co-opera¬ 
tive Milk Ass’n v. Davis, 17 N.R2d 
924, 59 Ohio App. 329. 

12. Ga.—Carter v. Parrish, 114 S.E. 
709, 154 Ga. 531. 

McDonald v. Ludowici, 60 S.E. 
337, 3 Ga,App. 654. 

4 C.J. p 452 note 25. 

Sate of certificate 

Ga.—Baker v. Moore, 184 S.E. 729, 
182 Ga. 131. 

Carpenter v. State, 141 S.E. 83, 
37 Ga.App. 609. 

4 C.J. p 452 note 25 [a]. 

Delay in attaching 1 certificate 

Where by several entries the court 
extended the time for filing a bill 
of exceptions until November 20, 
and the proposed bill of exceptions 
was served on respondent’s attorneys 
November’ 7, it will be considered 
on appeal, although the court neg¬ 
lected to attach its certificate until 
December 22. 

tftah.—In re Wogin-up’s Estate, 192 
P. 267, 57 Utah 29. 

Necessity of diligence 

(1) Where a bill of exceptions 
timely presented to the trial judge 
was not certified until almost three 
years after presentation, writ of er-? 
nor* was ^dismissjed, there being no 
Showing -Qf..diligence of plaintiff in 


error or that the delay was not due 
to the fault of plaintiff in error. 

Ga.—Sapp v. Clark, 178 S.E. 759, 50 
Ga.App. 551. 

(2) A bill of exceptions will be dis¬ 
missed, where the record showed that 
the trial judge did not certify ex¬ 
ceptions, duly tendered to decision 
made Oct. 27, 1931, until April 8, 
1933, notwithstanding the trial judge 
certified that delay was through no 
fault of plaintiff in error or his at¬ 
torney and the certificate showed 
that the judge had lost or mislaid 
the bill of exceptions, where plaintiff 
in error had done nothing further. 

Ga.—Wilson v. Daniels, 171 S.E. 314, 
47 Ga»App. 693. 

13. Ind.—Robinson v. Smith, 115 N. 
E. 336, 64 Ind.App. 119. 

14. Mont.—Yellowstone Nat. Bank v. 
Gagnon, 64 P. 664, 25 Mont 268. 

15. Ga.—Jarriel v. Jarriel, 41 S.E. 
262, 115 Ga. 23. 

16. Ark.—Brown & Hackney v. Cov¬ 
ington, 199 S.W. 87, 131 Ark. 243. 

Ga.—Fischer v. Carpenter, 172 S.E. 
464, 178 Ga.App. 224—Jackson v. 
Spencer & Lipscomb, 110 S.E. 886, 
152 Ga. 673—Swafford v. Keaton, 
94 S.E 568, 147 Ga. 491—Adamson 
v. Bradley, 93 S.E. 894, 147 Ga. 328 
—White v. Strickland, 89 S.E. 333, 
145 Ga. 356. 

Nichols v. Knowles, 89 S.E 162, 
18 Ga.App. 211. 

Ohio.—Fox v. Dierkes, 16$ N.E 745, 
80 Ohio App. 486. * 

Va.—Cartos v. Hartford Accident & 
Indemnity Co., 169 S.E 594, 169; 
Va. 505. 

4 C.J. p 452 note 29. 

Qualification should he made tot hiH 
itself t 

Ga.—Youmans v. Consumers Financ¬ 
ing Corp„ 57 SJE.2d 238*. $o Qa.. 
App. 676—Jones v."fierce, 17*S.E’ 
'2d 838, 66 Ga.App. 254. ' 
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Explanation held not qualification 
A statement by the trial judge on 
a bill of exceptions that findings by 
him that claims of parties to the ac¬ 
tion were simulated, etc., which ren¬ 
dered the testimony immaterial, was 
held not qualification, but an expla¬ 
nation by the court of its ruling ex¬ 
cluding the evidence. 

Tex.—Jolley v. Brown, Civ.App., 191 
S.W. 177. 

Not subject to dismissal 

Where certain recitals of fact con¬ 
tained in a bill of exceptions are not 
approved by court as true, and there 
is a notation to that effect in the 
bill of exceptions, notwithstanding & 
recital in certificate that bill of ex¬ 
ceptions is true and correct, the no¬ 
tation and failure to approve certain 
recitals of fact as true do not render 
bill of exceptions subject to dismiss¬ 
al, but such recited facts embodied 
in recitals will not be considered by 
court in passing on the errors com¬ 
plained of in the bill of exceptions. 
Ga.—Moore v. Green, 70 S.E.2d 782, 
86 Ga.App. 89. 

17- Ga.—Calhoun v. Southern States 
Naval Stores Co., 194 S.E 191, 185 
Ga. 153—Hayes v. Chapman, 95 S. 
E. 216, 147 Ga. 625. 

4 C.J. p 453 note 30. 

Surplusage 

Modification of bill of exceptions 
noted in trial judge's certificate to 
the bill, which modification was ac¬ 
tually made in bill by interlineation, 
was mere surplusage not affecting 
validity of writ of error. 

Ga.—W. T. Rawleigh Co. v. Forbes, 
43 S.E2d 642, 202 Ga. 425, appeal 
- 'transferred; see, 44 S.E.2d 692, 76 
GaApp. 118. 

17-5 Gal—Williams v. Smith, ’ 91 S. 
E.2d 840, 93 Ga.App. 429—Youmans 
v. Consumers Financing Corp., 57 
S.E.2d 238, 80 Ga.App. 676—Jones 
v. Pierced 17 S.E2d 838, 66 Ga.App. 
'254. * 
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truth of which is denied cannot be determined or 
separated from the portions not denied. 17 - 10 It has 
been held that the language of the certificate can¬ 
not, merely by implication, be construed as being a 
denial of the truth of any part of the contents of 
the bill, but will be construed as a verification of the 
contents unless it affirmatively appears to be a 
denial. 17 * 15 

§ 1066. - Certificate to Case or Statement 

Substantial compliance with the statute or rules of 
court is required of a certificate to a case or statement. 

The certificate to the case or statement of facts 
must conform to the statute and rules of court, 18 
but a substantial conformity is sufficient. 19 It must 
affirmatively show that the trial judge settled the 
case-made; otherwise the certificate is insufficient 
and the case-made invalid. 20 It has been stated 
that the court is required only to certify to the 
contents of the statement. 20 - 6 

In some jurisdictions the certificate need not show 
that the settlement was made on notice or in the 
presence of the parties. 21 In other jurisdictions 
the rule is otherwise; 22 and it has been held that 
the certificate of the judge in approving the state¬ 
ment should recite the fact that, after the filing of 
the transcript of evidence by the reporter, due no- 
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tice was given to the interested parties, they were 
afforded an opportunity to make objections, such 
objections had been allowed or disallowed, and the 
statement approved by the court. 22 - 6 If it is im¬ 
possible to give notice and allow a reasonable 
time for making objection, the certificate should 
show this fact. 22 - 10 

A certificate in the form prescribed by the rules 
of court is sufficient. 22 The certificate to a state¬ 
ment includes nothing more than is required by 
statute. 24 All statements in the certificate of the 
trial judge to a case-made not necessary for the 
purpose of merely showing that the case is properly 
settled should be treated as surplusage. 25 In some 
jurisdictions the certificate of the trial judge to a 
case-made must be attested by the clerk of the court 
and the seal of the court must be attached to such 
attestation. 26 

If amendments have been allowed to a statement 
of facts, it should not be certified until the pro¬ 
posed statement and all the amendments allowed 
have been engrossed. 27 

§ 1067. -Authentication by Stipulation 

or Agreement 

Although In some instances a stipulation as to the 
completeness or contents of the record has been allowed 


17.10 Ga.—Peacock v. Peacock, 93 
S.E.2d 575, 212 Ga. 401. 

17.15 Ga.—Crumley v. Hall, 43 S.E. 
2d 646, 202 Ga. 588. 

W. T. Rawleigh Co. v. Forbes, 43 
S.E.2d 642, 202 Ga. 425, appeal 
transferred, see, 44 S.E.2d 692, 76 
Ga.App. 118. 

18. N.Y.—Allen v. Ryan, 218 N.Y.S. 
171, 218 App.Div. 201. 

Okl.—Beck v. Sweeney, 246 P. 444, 
114 Okl. 253. 

Wash.—Ingersoll V. Cudihee, 165 P. 
375, 96 Wash. 515—Taylor v. An¬ 
dres, 145 P. 991, 83 Wash. 684. 

4 C.J. p 453 note 31. 

Time for attestation 
Case-made cannot be attested by 

the clerk of trial court sifter the time 

for appeal has expired. 

Okl.—Brinkley v. Brinkley, 167 P.2d 
51, 196 Okl. 592—Stewart v. Ste¬ 
phens, 166 P.2d 430, 196 Okl. 527. 

Certificate held sufficient 

Tex.—Ackerson v. Farm & Home Sav¬ 
ings & Loan Ass’n of Missouri, 
Ciy.App., 71 S.W.2d 381—Kansas 
City, M. & O. - Ry„ Co. v. McMullen, 
Civ.App., 19 S.W.^d 98—Zihlman v. 
Fleetwood, Civ.App., 2 S.W.2d 881. 

W.Va.—Bank ^of Gassaway v, James, 
143 S.EC 106 105 W.Va, ,435.. 

4 C.J. p 453 note 31 [k]. 

?y !. L ’.ci l 

19. Tex.-^Zihlman y. Fleetwood, Civ. 
App.', 2 g.W.Sd 88L \. i 
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Va.—Ellis v. Town of Covington, 94 
S.E. 154, 122 Va. 821. 

Wash.—Northern Life Ins. Co. v. 
Walker, 212 P. 277, 123 Wash. 203. 

20. Kan.—Allen v. Krueger, 25 Kan. 
74. 

Bousinger v. Yeager, 56 P. 511, 

8 Kan.App. 860—Reed v. Fisher, 
54 P. 802, 7 Kan.App. 813—Atchi¬ 
son, etc., R. Co. v. Benthien, 53 P. 
149, 7 Kan.App. 637. 

20.5 Wash.—Potts v. Nelson, 220 P. 
2d 544, 36 Wash.2d 764—Schultz v. 
Anderson, 71 P.2d 365, 191 Wash. 
326. 

21 . Cal.—Van Pelt v. Littler, 14 C. 
194—Battersby v. Abbott, 9 C. 565. 

22. Okl.—Security Trust & Savings 
Bank of Charles City, Iowa v. 
Gleichman, 147 P. 1009. 

4 C.J. p 453 note 34. 

22.5 Tex.—Sanders Nursery Co. v. 

J. C. Engelman, Inc., 96 S.W.2d 68, 
128 Tex. 102, conformed to 109 S. 
W.2d 1131. 

22.10 Tex.—Sanders Nursery Co., 
Inc., v. J. C. Engelman, Inc., su¬ 
pra. 

23. Ill.—Schumacher v. Claney, 152 
Ill.App. 37. 

Kan.—Beardsley v. Kansas Natural 
Gas Co., 96 P. 859, 78 Kan. 571. 

24. tfev.—Terry v. Berry, 13 Nev. | 

104 ^ 


514—Caples v. Central Pac. R. Co., 

6 Nev. 265. 

25. Kan.—Mutual Ben. L. Ins. Co. v. 
Sackett, 48 P. 994, 5 Kan.App. 660. 

4 C.J. p 454 note 37. 

26. Okl.—Mid-West Life Ass’n, Ok¬ 
lahoma City v. Rivers, 16 P.2d 561, 
160 Okl. 199—Holiby v. Poteet, 286 
P. 782, 142 Okl. 250—Bland v. 
Morse, 283 P. 1002, 141 Okl. 30— 
Eoff v. Seekatz, 276 P. 741, 136 Okl. 
145—Schroyer v. Bracken, 272 P. 
1029, 134 Okl. 106—Campbell v. 
Williams, 231 P. 226, 104 Okl. 274— 
Kinnon v. Cote Piano Mfg. Co., 219 
P. 307, 93 Okl. 22—Harbour v. Har¬ 
bour, 218 P. 681, 92 Okl. 166—Ber- 
ryhill v. Miller, 160 P. 67, 61 Okl. 
36—Billington v. Grayson, 158 P. 
433, 59 Okl. 182—School Dist. No. 
24 of Rogers County v. Brown, 154 
P. 525, 54 OkL 632—Walker v. 
Walker, 154 P. 512, 54 Okl. 666- 
In re Garland, 153 P. 153, 52 Okl. 
585—Wyant v. Beavers, 150 P. 480, 
49 Okl. 30—Tarkenton v. Carpenter, 
150 P. 482, 48 Okl. 498—Board of 
Com’rs of Creek County v. State, 
150 P. 455, 48 Okl. 477. 

4 C.J. p 443 note 51, p. 454 note 38. 

27. Idaho.—Doust v. Rocky Moun¬ 
tain Bell Tel. Co., 95 P. 209, 14 Ida¬ 
ho 677—Crowley v. Croesus Gold, 
etc., Min. Co., 86 P. 536, 12 Idaho 
530. 



4A C.J.S. 


§§ 1067-1068 APPEAL & ERROR 

in place of a certificate, ordinarily a stipulation of the 
parties does not dispense with the necessity of a certifi¬ 
cate. 

The parties may not, by mere stipulation, over¬ 
throw definite statutory requirements governing ap¬ 
peal procedure. 27 * 50 A certificate of the trial judge 
cannot be dispensed with by a stipulation of the 
parties; 28 and this rule has been applied in stating 
or holding that various uncertified papers or instru¬ 
ments may not be considered by an appellate court, 
including a statement of facts, 28 - 5 bill of excep¬ 
tions, 28 - 10 transcript, 28 - 15 supplemental record, 28 - 20 
and extraneous matter. 28 - 25 In some instances, how¬ 
ever, a stipulation as to the completeness or con¬ 
tents of the record has been allowed in place of a 
certificate of the clerk of court. 29 Reference may 
be made to a stipulation in the record in order to 
identify a statement in the transcript not identified 
in the certificate of the judge; 30 and reference may 
be made to a stipulation attached to the transcript 
in order to identify an affidavit in the transcript not 
identified in the judge’s certificate. 31 Under a stat¬ 
ute or court rule so providing, a certificate at¬ 
tached to a transcript on appeal from an order 
disposing of a motion, as distinct from a judgment, 
must be signed by the attorneys for all parties, and 
a certificate signed by only one party’s attorney is 
fatally defective. 31 - 5 


Where plaintiff by counsel agreed that shorthand 
notes of the evidence taken by two official reporters 
should be certified by one reporter only, he is es¬ 
topped to assert that the agreed method of certifica¬ 
tion was improper. 32 Where the statute authorizes 
the filing of agreed bills, an agreement that a bill 
of exceptions is true and correct, signed by counsel 
for the several parties, is sufficient; 33 but irrespec¬ 
tive of agreements by the attorneys that a transcript 
and exhibits constitute a bill of exceptions, the 
transcript w T ill not suffice unless it is subsequently 
approved by them as to accuracy, despite a certifi¬ 
cate of correctness by the official court reporter. 33 - 5 

§ 1068. -Necessity of Showing That All 

the Evidence Is Included 

Unless such fact may be sufficiently implied, where it 
is necessary that the bill of exceptions, case, or statement 
of facts shall incorporate the evidence, it is necessary that 
the certification or authentication shall contain some re¬ 
cital either in the certificate or otherwise that it contains 
ail of such evidence. 

Where it is necessary that the bill of exceptions, 
case, or statement of facts shall incorporate the 
evidence, it is necessary that the certification or au¬ 
thentication shall contain some recital either in the 
certificate or otherwise that it contains all of such 
evidence. 34 This is true, although the bill of ex- 


27.50 Wyo.—In re Utah-Idaho Sugar 
Co., 120 P.2d 601, 57 Wyo. 425. 

28. Mich.—Roberts v. Miller, 31 
Mich. 73. 

Or.—Bemeche v. Hess, 266 P. 244, 125 
Or. 118. 

4 C. J. p 454 note 41. 

2R5 Ga.—Murry v. Snyder, 85 S.E. 
2d 823, 01 Ga.App. 456. 

28.10 Ga.—Aiken v. Logan, 72 S.E. 
2d 924, 87 Ga.App. 51. 

Ind.—Ploughe v. Indianapolis Rys., 
51 N.E.2d 626, 222 Ind. 125. 

Nev.—Craig v. Harrah, 195 P.2d 688, 
65 Nev. 294. 

28.15 Ky.—Harlow v. Ken-Tex Ex¬ 
ploration Co., 214 S.W.2d 1010, 308 
Ky. 478. 

Wyo.—In re Utah-Idaho Sugar Co., 
120 P.2d 601, 57 Wyo. 425. 

28^0 Mich.—Stone v. Tost, 29 N.W. 
2d 777, 319 Mich. 323. 

Supplemental certificate generally see 
infra § 1074. 

28J25 Tenn.—Freeman v. Freeman, 
270 S.W.2d 364, 197 Tenn. 75. 

29 . Cal.—Pioneer Investment & 

Trust Co. v. Muncey, 166 P. 591, 33 
C.A. 740. 

4 C.J. p 454 note 41 Ca]. 

Papers used on bearing on motion 
(1) While, under CtRules, rule 29 

(119 P. xiv), the papers and evidence 

used in a hearing on a motion should 


be included in a bill of exceptions, 
that is not necessary where the par¬ 
ties stipulated the papers to be cor¬ 
rect, which was sufficient authentica¬ 
tion, under Code Civ.Proc. §§ 951, 953. 
Cal.—Pioneer Investment & Trust Co. 
v. Muncey, supra. 

(2) Where judge did not execute 
certificate as to papers used by him 
in disposing of motion for new trial 
because of failing memory and clerk 
of court was not present when the 
motion was passed on and had not 
been advised by the judge as to what 
papers were used and he therefore 
could not execute the certificate, cer¬ 
tificate made by plaintiff's counsel 
and unchallenged, as to correctness 
of its contents, should be accepted 
and the appeal heard on its merit. 
Idaho.—Julien v. Barker, 272 P.2d 
718, 75 Idaho 413. 

30. Idaho.—Russel v. Irish, 118 P. 
501, 20 Idaho 194. 

31. Idaho.—-Hall v. Jensen, 93 P. 962, 
14 Idaho 165. 

31.5 Idaho.—Eichner v. Meyer, 58 
P.2d 845, 56 Idaho 751. 

32. Iowa.—Hofacre v. Monticello, 
103 N.W. 488, 128 Iowa 239. 

33. Ark.—Hodges v. Collison, 172 S. 
W. 1147, 116 Ark. 420. 

33J5 Ark.—Yelvington v. Hobson, 102 
S.W.2d 848, 193 Ark. 1180. 
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34. Ark.—Gladish v. Bryant, 185 S. 

W. 281, 123 Ark. 619. 

Ill.—Tyner v. Neal Institutes Co., 185 
Ill.App. 551. 

Ind.—McMurran v. Hannum, 113 N.E. 
238, 185 Ind. 326. 

Waggoner v. Stancliffe, 39 N.E.2d 
796, 110 Ind.App. 538. 

Nev.—Caldwell v. Wedekind Mines 
Co., 261 P. 652, 50 Nev. 366—Capur- 
ro v. Christensen, 209 P. 1045, 46 
Nev. 249. 

Ohio.—Fox v. Dierkes, 165 N.E. 745, 
30 Ohio App. 486. 

Tenn.—Maddox v. Cone, 1 Tenn.App. 
534. 

Rosenbaum v. Herron, 5 Tenn. 
Civ.App. 630. 

Va.—Colbert v. M. W. Call ham & 
Sons, 112 S.E. 756, 132 Va. 475. 
Wash.—Baskett v. City of Seattle, 93 
P.2d 769, 200 Wash. 442—Larson v. 
City of Seattle, 208 P. 54, 121 Wash. 
75—Kahn v. Kahn, 173 P. 747, 103 
Wash. 26. 

Wyo.—Davis v. Minnesota Baptist 
Convention of Minneapolis, Minn., 
16 P.2d 48, 45 Wyo. 148—McCague 
Inv. Co. v. Mallin, 147 P. 507, 23 
Wyo. 201, affirmed 170 P. 763, 25 
Wyo. 373. 

4 C.J. p 454 note 46, p. 455 notes 47, 
48, p. 199 note 47, p. 337 note 92. 

Certificates held sufficient 

Ga.—Wright v. Roseman, 71 S.E.2d 
426, 209 Ga. 176. 
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ceptions is made from a stenographic report of a 
trial, wherefore it is highly probable that it con¬ 
tains all the evidence. 35 It has been held, however, 
that, even though the certificate to a bill of excep¬ 
tions does not state that it contains all the evidence, 
it is sufficient where the bill itself shows that it con¬ 
tains all the evidence. 36 So a statement at the close 
of the testimony in a bill of exceptions that “the 
foregoing was all the evidence offered and received 
on the trial of said cause, and the issues therein,” 
is equivalent to a certificate of the judge that the 
bill of exceptions contains all the evidence; 37 and 
the bill is sufficiently authenticated where there ap¬ 
pears at the close of the recital of evidence in the 
bill the statement “and this was all the evidence 
given in the cause,” notwithstanding the judge’s 
certificate contains no recital to that effect. 37 * 5 

The settling of a bill amounts to an affirmative 
statement by the trial judge that all of the evidence 
necessary to a review of the cause is found therein, 
where it does not appear on the face of the bill it¬ 
self that necessary evidence has been omitted, 38 
or, in other words, it may appear by implication 
that the bill contains all the evidence. 39 Merely be¬ 
cause the bill sets out some of the testimony of a 
witness, concluding with “etc.,” it does not show on 
its face that other evidence was introduced, and 
may, therefore, be sufficient. 40 

If the ruling sought to be reviewed is based on 
technical objections to the pleadings, the appeal 
will not be dismissed because the certificate does 
not state that the bill of exceptions contains all the 
evidence. 41 So, where the entire controversy de- 
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pends on the interpretation of a written contract 
and its material portions are extended, the appellate 
court may finally determine the controversy, al¬ 
though the bill of exceptions did not expressly state 
that it contained all the evidence. 42 Error assigned 
in directing a verdict for defendant is ground for 
reversal, where sufficient evidence is preserved in 
the record fairly tending to prove a cause of action, 
notwithstanding the certificate of the trial judge in 
the bill of exceptions fails to show that all the evi¬ 
dence introduced on the trial is preserved in such 
record. 43 

Where counsel stipulate that the case-made con¬ 
tains all the evidence, they are estopped to contend 
otherwise and seek thereby to prevent the consider¬ 
ation of an assignment of error. 44 

A statement of fact which affirmatively shows that 
not all of the facts are brought forward is sufficient 
for consideration where it is apparent from the 
certificates that the statement of facts contains all 
the evidence applicable to the question involved. 44 - 5 

Statement of substance . Where all the evidence 
is required, a statement that the bill contains the 
substance of the evidence is not enough, 45 although 
the contrary has also been held. 46 

Stenographer's certificate . While it is a better 
practice to have the declaration either in the body 
of the bill, at the close of the evidence, or in the 
certificate of the court, in clear terms, to the effect 
that the bill contains all the evidence in the cause 
or bearing on the point presenting the assigned er¬ 
ror, yet a stenographer’s certificate accompanying 


Ill.—Lawler v. Herren, 210 IlLApp. 
203. 

Ind.—Rockey v. Hershman, 138 N.E. 
339, 193 Ind. 168. 

Grossnickle v. Avery, 152 N.E. 
288, 96 Ind.App. 479, rehearing de¬ 
nied 154 N.E. 395. 

Utah.—Dixon v. Bergin, 228 P. 744, 
64 Utah 195. 

Va.—Amos v. Franklin, 165 S.E. 510, 
159 Va. 19. 

W.Va.—Shipley v. Virginian Ry. Co., 
104 S.E. 297, 87 W.Va. 139. 

4 C.J. p 454 note 46 [c]. 

Incorporating evidence in: 

Abstract see supra § 989. 

Bill of exceptions see supra §§ 820- 
827. 

Case or statement of facts see su¬ 
pra S 921. 

Mode of bringing up evidence gener¬ 
ally see supra §9 758-767. 

35. Ohio.—Mack, etc., Co. v. Great 
Western Despatch, 3 Ohio Cir.Ct. 
36, 2 Ohio Cir.Dec. 22. 


36. Wyo.—Boulter v. Cook, 226 P. 
447, 31 Wyo. 373. 

4 C.J. p 455 note 50, p 199 note 48. 

37. Wis.—Erdall v. Atwood, 47 N.W. 
1124, 79 Wis. 1. 

4 C.J. p 455 note 51. 

37.5 Ind.—Stavropoulos v. Owens, 93 
N.E.2d 212, 120 Ind.App. 562—Vail 
v. Department of Financial Institu¬ 
tions of Indiana, 17 N.E.2d 854, 106 
Ind.App. 39. 

38. N.M.—Denver, etc., R. Co. v. U. 
S., 51 P. 679, 9 N.M. 309. 

4 C.J. p 200 note 49. 

39. Mass.—Jennings v. Law, 85 N.E. 
157, 199 Mass. 124. 

4 C.J. p 200 note 50. 

40. Ind.—Avery v. Nordyke, etc., Co., 
70 N.E. 888, 34 Ind.App. 541. 

41. Ga.—Dierks v. Smith, 47 S.E. 
203, 119 Ga. 859. 

42. Mass.—Morgan v. Murdough, 104 
N.E. 455, 216 Mass. 502. 


43. Ill.—Anna First Nat. Bank v„ 
Rusk, 179 IlLApp. 574. 

44. Okl.—Lewis v. Allen, 142 P. 384, 
42 Okl. 584. 

44.5 Tex.—Perry v. Venable, Civ~ 
App., 112 S.W.2d 1069, error dis¬ 
missed. 

45. Neb.—Faulkner v. Meyers, 6- 
Neb. 414. 

4 C.J. p 201 note 67. 

46. Va.—Newport News, etc., R. etc., 
Co. v. Nicolopoolos, 63 S.E. 443, 109' 
Va. 165. 

4 C.J. p 202 note 68, p 455 note 52. 
Statement held sufficient 
Words in record “The evidence- 
was substantially as follows" intro¬ 
ducing the recital of evidence would- 
be interpreted as meaning that re¬ 
port contained substance of all evi¬ 
dence material to questions of law 
reported, in view of concessions of 
parties and absence of any argu¬ 
ment to the contrary. 

Mass.—Stone v. Sullivan, 15 N.E. 2d 
476, 300 Mass. 450, 116 A.L.R. 1223.. 
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the transcript has been held sufficient 47 On the 
other hand, it has been held that a statement of a 
stenographer that the bill is a full and true tran¬ 
script of the evidence taken at the trial is insuffi¬ 
cient. 48 

Use of term "testimony” It is always better to 
use the term “evidence/' because the term “testi¬ 
mony” is not as comprehensive, although the latter 
term may be sufficient if it is authorized by statute 
or appears to have been treated by the court and 
the parties as synonymous with evidence, and was 
intended to convey the idea that it was all the evi¬ 
dence in the cause. 49 It has been held however, that 
a recital that “this was all the testimony given in the 
cause” is insufficient, since the word does not include 
documentary evidence. 50 

Use of word "all” It is not necessary that the 
bill of exceptions should use the word “all” in re¬ 
ferring to the evidence, if the order of court mak¬ 
ing the bill a part of the record uses language im¬ 
porting completeness, 51 but if the word “all” is 
used this is, of course, a sufficient statement. 52 

Form of certificate . Ordinarily no exact formula 
is required. 53 It is sufficient if the certificate of 
the judge uses any terms which will show the inclu¬ 
sion by necessary inference. 54 

By recitals . Even a certification that all the evi- 


4A C.J.S. 

dence is contained is not absolutely essential, as the 
fact may be shown by the recitals of the bill it¬ 
self. 55 A recital is sufficient, if it shows by a rea¬ 
sonable construction that none of the evidence is 
omitted. 56 Where, however, there is nothing in the 
language or facts shown by the bill to justify a rea¬ 
sonable inference that it contains all the evidence, 
it cannot be so presumed. 57 

Conclusiveness of certificate . A certification that 
the bill includes the entire evidence is wholly insuffi¬ 
cient, where the bill itself affirmatively shows that 
portions of the evidence have been omitted. 58 
Nevertheless, where a bill purports to contain all 
the evidence, it cannot be contradicted by any evi¬ 
dence outside the contents of the bill itself. 59 Thus 
a certificate of the judge saying that the bill of ex¬ 
ceptions contains all the evidence is conclusive and 
unimpeachable, and the omitted evidence can neither 
be added nor used to condemn the bill. 60 

§ 1069. - Position of Certificate 

As a general rule the certificate should be at the end 
of the record or particular part of the record which is 
certified. 

Generally, the certificate should be at the end of 
the record or particular part of the record certified 
and should authenticate all the papers and proceed¬ 
ings embraced therein. 61 This rule, however, does 


47. Utah.—Mitchell v. Jensen, 81 P. 
165, 29 Utah 346. 

48. Ark.—Dyer & Co. v. Delight 
Lumber Co., 216 S.W. 294, 141 Ark. 
137. 

Okl.—Powell v. First State Bank of 
Clinton, 155 P. 500, 56 Okl. 44. 

4 C.J. p 200 note 53. 

49. Ark.—Massey v. Kissire, 232 S. 
W. 24, 149 Ark. 215. 

Wyo.—Wyuta Cattle Co. v. Connell, 
299 P. 279, 43 Wyo. 135, rehearing 
denied 3 P.2d 101, 43 Wyo. 135— 
Kendrick v. Healey, 183 P. 37, 26 
Wyo. 261. 

4 C.J. p 200 note 54. 

50. Ind.—Longworth v. Higham, 89 
Ind. 352, overruling O’Brien v. 
Flanders, 41 Ind. 486. 

4 C.J. p 200 note 55. 

53- W.Va.—Jackson v. Wheeling 
Terminal R. Co., 64 S.E. 450, 65 W. 
Va, 415. 

52. UL—Ingham v. Mitchell, 176 I1L 
App. 469. 

53. Ind.—Grisell v. Noel Bros. Flour* 
Feed Co., 36 N.E. 452, 9 In<LApp. 
251. 

54. Fla.—Bishop ▼. Taylor, 25 So. 
287, 41 Fla. 77. 

4 CU. p 200 note 59. 

55. Ill.—Marine Bank v. Rushmore, 
2t UL 463. 


Va.—McArter v. Grigsby, 4 S.E. 369, 
84 Va. 159. 

4 C.J. p 200 note 61. 
last page of proceedings 
Fact that trial judge’s certificate 
did not state that record contained 
all the evidence was no ground for 
refusal to disturb judgment where 
last page of proceedings, which cer¬ 
tificate certified to be correct, con¬ 
tained statement that foregoing “was 
all of the testimony offered, received 
or adduced and all of the proceedings 
had at the trial of the above entitled 
case.” 

Ill.—Lawson v. Jorjorian, 12 N.E.2d 
894, 293 Ill.App. 431. 

56. U.S.—Waldron v. Waldron, Ill., ’ 

156 U.S. 361, 15 S.Ct 383, 39 L.Ed. 
453. I 

4 C.J. p 200 note 62. 

57. Ala.—Griggs v. State, 58 Ala, 
425, 29 Am.R, 762. 

4 CLJ. p 201 note 63. 

5a Ind.—Pavey v. Wintrode, 87 Ind. 
379. 

4 C. J. p 201 note 64. 

59. Ind.—Vermillion v. Nelson, 87 
Ind. 194. 

60. W.Va.—Marshall v. Stainaker, 74 
S.E. 48, 70 W.Va. 394. 

61. Ga,—Lunsford v. Dolvin Realty 
Co„ 149 S.E. 805, 40 GalApp. 3$7. ' 
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Ind.—German Baptist Tri-County 
Mut. Protective Ass’n of Cass, Mi¬ 
ami and Howard Counties v. Con¬ 
ner, 115 N.El 804, 64 Ind.App. 293 
—Hudacko v. Wolf, Sayer & Hellar, 
115 N.E. 786, 64 Ind.App. 326. 
Wyo.—Simpson v. Occidental Build¬ 
ing & Loan Ass'n, 19 P.2d 958, 45 
Wyo. 425—Wyuta Cattle Co. v. 
Connell, 299 P. 279, 43 Wyo. 135, 
rehearing denied 3 P.2d 101, 43 
Wyo. 135. 

4 C.J. p 455 note 58. 

Evidence following certificate 

(1) Where the transcript consist¬ 
ed of one hundred three pages, con¬ 
tained no evidence preceding the 
clerk’s certificate on page 22, and 
following the certificate was a so-call¬ 
ed bill of exceptions containing evi¬ 
dence, the evidence was not in the 
record. 

Ind.—Mercantile Discount Corpora¬ 
tion v. Clark, 135 N.E. 490, 78 Ind. 
App. 313. 

(2) A recital In a hill of exceptions 
that the brief of evidence was at¬ 
tached thereto as an exhibit was held 
insufficient to identify ^and authenti¬ 
cate the exhibit as a correct brief 
of the evidence, where the exhibit 
followed the trial judge’s certificate. 
Ga,—Woodall v. McCurry, 177 S.E. 

919, 50 Ga.App. 313. 
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not obtain in strictness under all circumstances, 62 
and it has been held that the inadvertent transposi¬ 
tion of the clerk's and the judge’s certificates is not 
fatal. 63 The certificate of a stenographer to a tran¬ 
script of the evidence is not ineffectual, and the 
transcript is not invalid, because such certificate 
does not immediately follow the recital of the evi¬ 
dence in the record. 64 The interposition of a cer¬ 
tificate of the official shorthand reporter between the 
conclusion of the bill of exceptions and the au¬ 
thentication and signature of the judge does not in¬ 
validate the bill. 65 

§ 1070. - Signature and Seal 

The certificate must be signed and ordinarily Is re- 
<quired to be under seal. 

The certificate must be signed, in order that the 
transcript may be considered, 66 although the failure 
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of the trial judge to sign the certification has been 
held not to be fatal. 66 - 5 Notwithstanding it has 
been held that the judge’s certificate to a bill of 
exceptions need not be under seal, 67 the general rule 
is that the certificate to the transcript must be un¬ 
der the seal of the court authenticating the tran¬ 
script. 68 The question whether the transcript is 
properly verified by the seal of the lower court is 
for the determination of the appellate court. 69 

§ 1071. -Separate Certificates for Sev¬ 

eral Actions 

One certificate may be sufficient where actions are 
consolidated or one is collateral to the other. 

One certificate has been held to be sufficient where 
two actions, involving the same issues, are consoli¬ 
dated, 70 or where the two cases constitute an orig- 


(3) Evidence was not in the record 
and could not be considered by the 
appellate court, where the transcript 
of the evidence followed clerk's cer¬ 
tificate certifying that the “above 
and foregoing” transcript contained 
the papers filed in the cause. 

Ind.—Hunter v. Stump, 76 N.E. 2d 
696, 118 Ind.App. 84. 

Notation following certificate 

The trial judge’s note, following 
the usual formal certificate to the 
bill of exceptions, could not be con¬ 
sidered by the reviewing court. 

Ga.—Robertson v. Robertson, 168 S. 
E. 570, 176 Ga. 602. 

Order of settlement of transcript 
Order of settlement of the tran¬ 
script is properly printed in an ap¬ 
pendix. 

S.C.—Charles v. Texas Co., 18 S.E.2d 
719, 199 S.C. 156. 

62. Ga.—Clements v. Collins, 59 Ga. 
124. 

4 C.J. p 455 note 59. 

Certificate as to evidence 

That the chancellor's certificate as 
to evidence taken appeared below the 
signature to a decree and order grant¬ 
ing appeal was immaterial, where it 
was in the transcript before the 
clerk's certificate of authentication. 
Ark.—Mills v. Surratt, 48 S.W.2d 218, 
185 Ark. 596. 

Transposition of pages 
When physical evidence shows that 
certain pages of the bill of excep¬ 
tions have been inadvertently trans¬ 
posed, so as to follow, instead of 
precede, the certificate of the court's 
stenographer, and it is plain that 
such pages are part of the bill of 
exceptions, they wiU be so consid¬ 
ered. 

N.M.—Martin v. New York Life Ins. 
Co., 234 P. 673, 30 N.M. 400, 40 A 
L.R. 406. 


63. Ind.—Guthiel v. Dow, 97 N.E. 
426, 177 Ind. 149. 

64. Kan.—Hardy v. Curry, 89 P. 19, 
75 Kan. 92. 

65. Ind.—Everman v. Hyman, 28 N. 
E. 1022, 26 Ind.App. 165, 84 Am.S. 
R. 284. 

66. Okl.—Kenney v. Newmeyer, 41 
P.2d 869, 171 Okl. 1. 

4 C.J. p 455 note 63. 

Place 

Where the certificate attached to 
a bill of exceptions for the judge’s 
signature was unsigned by him, but 
beneath the blank prepared for the 
signature was a memorandum which 
was dated and signed by the judge 
officially, the bill was not duly cer¬ 
tified. 

Ga.—Johnson v. Kent, 129 S.E. 102, 
160 Ga. 792. 

Time 

Under statute, the certificate au¬ 
thenticating the transcript of testi¬ 
mony, heard ore tenus before the 
court in a chancery cause, may be 
signed by the judge any time before 
final decree, or within sixty days 
thereafter, notwithstanding expira¬ 
tion of the term. 

Va.—Ross Cutter & Silo Co. v. Ruth¬ 
erford, 161 S.E. 898, 157 Va. 674. 

4 Q J. p 455 note 63 lb]. 

66.5 Pull transcript prepared by re- 
porter 

Where appellant and respondent 
agreed to the full transcript on ap¬ 
peal prepared by court reporter, sig¬ 
nature of trial judge was unneces¬ 
sary. 

Mo.—Bailey v. City of Charleston, 
App., 204 S.W.2d 500. 

Inadvertence 

Where defeated party undertook to 
perfect an appeal from an adverse 
ruling of county court in a probate 
proceeding and ordered a transcript 

1045 


in accordance with statute, and coun¬ 
ty judge by inadvertence neglected 
to sign the certification to the tran¬ 
script, all other requirements having 
been met, failure to sign the certifi¬ 
cation to the transcript would not de¬ 
feat the appeal. 

Neb.—In re House's Estate, 15 N.W. 
2d 56, 144 Neb. 870. 

67. Ala.—Armstrong v. Nelson, 57 
Ala. 556. 

Ill.—Keith v. J. P. Arnold & Co., 254 
Ill.App. 115. 

68. Ind.—Lindley v. Seward, 5 N.E. 
2d 998, 103 Ind.App. 600, rehearing 
denied 8 N.E.2d 119, 103 Ind.App. 
600. 

Tex.—Bagley v. Pollock, Civ.App., 19 
S.W.2d 193. 

4 C.J. p 456 note 64. 

69. N.C.—State v. Duncan, 28 N.C. 
236. 

70. Ind.—Insurance Co. of North 
America v. Osborn, 59 N.E. 181, 26 
IncLApp. 88. 

4 C.J. p 456 note 67. 

Numerous decrees against adminis¬ 
trator 

Appeals from numerous decrees en¬ 
tered in probate court against admin¬ 
istrator were properly consolidated 
and presented on a single record. 
Mass.—Comstock v. Bowles, 3 N.E.2d 
817, 295 Mass. 250. 

Inadequacy of oue of two certificates 
Where separate appeals were con¬ 
solidated, fact that certificate to tran¬ 
script in appeal by one of defend¬ 
ants was insufficient to identify orig¬ 
inal bill of exceptions as part of the 
record was immaterial, where there 
was adequate certificate and record in 
appeal of other defendant. 

Ind.—Hoesel v. Cain, 53 N.E.2d 165, 
222 Ind. 330, rehearing denied 53 N. 
E.2d 769, 222 Ind. 330. 
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inal and a collateral suit. 71 
§ 1072. - Waiver 

The insufficiency of a certificate may be waived. 

The insufficiency of a certificate to a transcript 
may be waived. 72 Furthermore a motion to dis¬ 
miss an appeal because the certificate to the tran¬ 
script is insufficient will not be sustained after a 
joinder in error and submission of the cause by 
agreement. 73 
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§ 1073. Alteration or Amendment of Certifi¬ 
cate 

An amendment of the authentication may be permit¬ 
ted in a proper case, unless the defects are such as affect 
the jurisdiction of the appellate court. 

A certificate of authentication may be amended 
in furtherance of justice to supply defects or omis¬ 
sions, if applied for in time, 74 and by the proper 
procedure, 75 on a proper showing, 76 unless the de¬ 
fects are such as affect the jurisdiction of the ap¬ 
pellate court. 77 A certificate may not be amended 


71. Ala.—Gunn v. Howell, 35 Ala. 
144, 73 Am.D. 484. 

72. Ala.—Crittenden v. Chancey, 49 
So. 811, 161 Ala. 519. 

4 C.J. p 456 note 69. 

“Informalities” 

Failure of statement of facts to be 
properly authenticated by trial court 
was one of “informalities” in manner 
of bringing a case into court contem¬ 
plated by rule of civil procedure re¬ 
lating to waiver of informalities, and 
hence appellee who did not file objec¬ 
tions thereto within thirty-day peri¬ 
od waived such informality. 

Tex.—Pacific Fire Ins. Co. v. Smith, 
199 S.W.2d 486, 145 Tex. 482. 

73. Ind.—Walker v. Hill, 12 N.E. 
387, 111 Ind. 223—Cooper v. Cooper, 
S6 Ind. 75. 

4 C.J. p 456 note 70. 

74. Cal.—In re Silva, 2 P.2d 341, 213 
C. 446. 

Idaho.—Witt v. Beals, 169 P. 182, 31 
Idaho 84. 

Ill.—People v. Andrus, 132 N.E. 22a, 
299 Ill. 50. 

J. A. Lavery Motor Co. v. Weil, 
35 N.E.2d 390, 311 Ill.App. 241. 

Okl.—In re Combs' Estate, 161 P. 801, 
62 Okl. 33—Queen Ins. Co. v. Cot- 
ney, 105 P. 651, 25 Okl. 125. 

Wash.—Richardson v. Anderson, 213 
P. 460, 124 Wash. 6. 

Wyo.—Wyuta Cattle Co. v. Connell, 
299 P. 279, 43 Wyo. 135, rehearing 
denied 3 P.2d 101, 43 Wyo. 135. 

4 C.J. p 456 note 72, p 495 note 90. 

Bill of exceptions 

(1) Informal or irregular authenti¬ 
cation of a bill of exceptions, not a 
nullity, may be disregarded by the 
appellate court or cured by amend¬ 
ment, notwithstanding expiration of 
the judgment term. 

U.S.—George A. Ohl & Co. v. A. L. 
Smith Iron Works, Mass., 53 S.Ct. 
340, 288 U.S. 170, 77 L.Ed. 681. 

(2) The fact that the certificate 
to a bill of exceptions tendered to the 
trial judge by appellant falsely re¬ 
cited both presence and due notice to 
appellee is not sufficient special cause 
satisfactorily to account for failure 
to apply for certiorari for diminu¬ 
tion of record to correct the judge's 
certificate within thirty days afteri 


| filing appellant’s brief as required by 
| L.(1917) c 43 § 33. 

X.M.—Michelin Tire Co. v. Akers, 

233 P. 1005, 30 N.M. 338. 

Statement of facts 

(1) Under Rules of Civil Proce¬ 
dure, opportunity is provided for cor¬ 
rection of statement of facts not 
properly authenticated subsequent to 
thirty-day period mentioned in rule 
requiring motions relating to infor¬ 
malities to be filed within thirty-days 
after filing of transcript in court of 
civil appeals, where it appears that 
statement is not properly prepared 
or some material portion has been 
omitted. 

Tex.—Pacific Fire Ins. Co. v. Smith, 

199 S.W.2d 486, 145 Tex. 482. 

(2) While trial judge may correct 
or supplement his certificate accord¬ 
ing to facts at any time before ap¬ 
peal is heard, and may be compelled 
to do so by supreme court, trial 
judge can only correct it in accord- 

j ance with facts as shown by state- 
| ment at time of settlement and can¬ 
not correct the statement and then 
make his certificate conform to facts 
of new statement. 

Wash.—Desimone v. Mutual Materials 

Co., 147 P.2d 945, 20 Wash.2d 434. 

(3) After proposed statement of 
facts has been filed and no amend¬ 
ments proposed within ten days, 
statement should be certified as pro¬ 
posed, and trial judge’s certificate 
may not be thereafter changed. 
Wash.—Desimone v. Mutual Materials 

Co., supra. 

(4) Trial court may correct certifi¬ 
cate of statement of facts to make it 
speak the truth even though ninety- 
day period within which statement of 
facts must be served and filed has 
run. 

Wash.—Tremblay v. Nichols, 59 P.2d 

1123, 187 Wash. 109. 

Transcript 

(1) Where appellant’s petition to 
authorize filing of an amended cer¬ 
tificate to transcript by trial court 
clerk was not filed in appellate court 
until after ninety-day period within 
which appellant could appeal had ex¬ 
pired, petition was of no avail and 
was denied. 


Ind.—Tinkham v. Tlnkham, 45 N.E.2d 
357, 112 Ind.App. 532. 

(2) It has been held, however, that 
where clerk’s certificate to transcript 
was fatally defective, an amended 
certificate could be supplied after 
time for appeal had expired, but pri¬ 
or to final decision. 

Okl.—Norris v. Norris, 162 P.2d 521, 
196 Okl. 46. 

Shorthand notes 

The court reporter’s proper certifi¬ 
cation of shorthand notes after dis¬ 
covering the omission of his signa¬ 
ture to the certificate prepared at 
the close of the trial may be valid, 
notwithstanding time intervening. 
Iowa.—Mel man Fruit Co. v. Mel man,. 
245 N.W. 743, 216 Iowa 45. 

75. Ind.—Peck & Mack Co. v. Scha¬ 
fer Hardware Co., 132 N.E. 305, 7£ 
Ind.App. 426. 

76. N.M.—Michelin Tire Co. v. Ak¬ 
ers, 233 P. 1005, 30 N.M. 338. 

Grounds shown 

Where certificate of papers used 1 
by trial judge in disposing of mo¬ 
tion for new trial was omitted from? 
plaintiff’s original praecipe, but it 
appeared that the certificate could' 
not have been obtained if the omis¬ 
sion had not occurred, motion for an 
order to permit augmentation to sup¬ 
ply the required certificate would be 
granted. 

Idaho.—Julien v. Barker, 2T2 P.2d 
718, 75 Idaho 413. 

77. Ill.—Horwich v. Davis> 126 N.E. 
100, 291 Ill. 500. 

Ind.—Pahmeier v. Rogers, l N.E.2d’ 
287, 102 Ind.App. 480. 

Okl.—Mid-West Life Ass’n, Oklahoma 
City, v. Rivers, 16 P.2d 561, 160* 
Okl. 199—Eoff v. Seekatz, 276 P. 
741, 136 Okl. 145—Schroyer v. 

Bracken, 272 P. 1029; 134 Okl. 106. 

Time to amend 

(1) The appellate court may not 
consider appeal where the case-made 
was not corrected for lack of the 
court’s seal and the clerk’s attesta¬ 
tion to the signature and certificate- 
of the trial judge within the six 
months for filing appeal. 

Okl.—Greer v. Cohn, 2.63 P: 136, 129* 
Okl. 66. 
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to show the filing of a paper which was not in fact 
filed. 77 - 5 

The power to amend is vested in the trial court 
and not in the court to which the appeal is taken. 78 

Where the certificate of the clerk attached to the 
record on appeal is materially altered, with the evi¬ 
dent intention of misleading the court, the tran¬ 
script will be stricken from the files. 79 

§ 1074. Supplemental Certificate 

Although it has been held that where the trial judge 
has signed a certificate, he has exhausted his power in 
that regard, nevertheless a defective authentication may, 
according to some authorities, be cured by a supplemental 
certificate. 

A supplemental or amended certificate to which 
no objection is raised bars dismissal on a defective 
authentication. 80 Under statutory provisions au¬ 
thorizing further authentication of matter in the 
record which is not properly authenticated, the 
failure of a certificate to state that the report of 
the proceedings contained all the evidence does not 
preclude a reviewing court from considering the 
cause on the merits; 80 - 5 but where there has been 
no attempt to certify to the correctness of a tran¬ 
script, such provisions are inapplicable. 80 - 10 


APPEAL & ERROR §§ 1073-1076 

It has been held that, except as provided by a 
statute relating to omitted and material parts of the 
record, where the trial judge has signed a certificate 
to a bill of exceptions, he has exhausted his power 
in that regard and cannot add a supplemental cer¬ 
tificate explanatory of the first certificate; 81 and 
an additional certificate will not be considered by 
the appellate court. 81 - 5 Where the clerk has cer¬ 
tified a cause of delay in transmitting the record, 
his second contradictory certificate is in effect evi¬ 
dence aliunde, and will not be considered. 82 

§ 1075. Revocation of Certificate 

A certification is subject to timely revocation. 

A judge can revoke his certificate to a settled 
statement on appeal during the term at which the 
judgment was rendered, but not after the term has 
expired. 83 

§ 1076. Recommitment 

Recommitment of transcript for a proper certificate 
has been permitted. 

In some jurisdictions, the transcript may be re¬ 
committed for a proper certificate. 84 


(2) A case-made cannot be cor¬ 
rected as to attestation of the clerk 
to the signature and certificate there¬ 
to after expiration of the period for 
appealing, as provided by Comp. St. 
(1921) § 798, so as to give the su¬ 
preme court jurisdiction. 

Okl.—Campbell v. Williams, 231 P. 

226, 104 Okl. 274. 

4 C.J. p 457 note 73. 

77.5 Ind.—Kraft v. Weaver, 90 N.E. 
2d 506, 120 Ind.App. 276. 

78. Ga.—Jones v. State, 56 S.E. 453, 
127 Ga. 281. 

79. Neb.—Keeley Inst. v. Riggs, 96 
N.W. 1010, 70 Neb. 134—Felber v. 
Boyd, 62 N.W. 1059, 44 Neb. 700. 

4 C.J. p 456 note 71. 

SO. Idaho.—Gloubitz v. Smeed Bros., 
20 P.2d 198, 52 Idaho 725. 

Wash.—Tarno v. Hedlund Box & 
Lumber Co., 225 P. 659, 129 Wash. 
457, modified on other grounds 227 
P. 518, 129 Wash. 457. 

4 C.J. p 457 note 75. 

Certification of corrected transcript 
Under rules on appeal, trial judge 
must hear and determine request of 
either party for corrections in tran¬ 
script and must thereafter certify 
the transcripts with such corrections, 
if any, as he may allow. 

Cal.—McMahon v. Superior Court, 175 
P.2d 817, 29 C.2d 515. 

80.5 Ill.—J. A. Lavery Motor Co. v. 
Weil, 35 N.E.2d 390, 311 Ill.App. 
241. 


80.10 Ill.—Suttles v. Zimmerman, 5 
N.E.2d 94, 287 Ill.App. 316. 

81. Ga.—Gilbert v. Moody, 74 S.E.2d 
879, 209 Ga. 637—Kniepkamp v. 

Richards, 16 S.E.2d 24, 192 Ga. 509 
—Grant v. Southern Bell Telephone 
& Telegraph Co., 89 S.E. 364, 145 
Ga. 298. 

Southern Grocery Stores v. Greer, 
23 S.E.2d 484, 68 Ga.App. 583— 
/Etna Ins. Co. v. Olliff & Smith, 7 
S.E.2d 602, 61 Ga.App. 757—Flynn 
v. Gunnels, 2 S.E.2d 728, 60 Ga.App. 
29—Day v. Trammell, 161 S.E. 647, 
44 Ga.App. 373. 

4 C.J. p 457 note 76. 

Effect 

Writ of error cannot be dismissed 
on statements made in a supplemen¬ 
tal certificate, certified by the judge 
after certifying the main bill of ex¬ 
ceptions, for the trial judge lost con¬ 
trol of the case when he signed the 
first bill of exceptions. 

Ga.—Williams v. Segers, 93 S.E. 215, 
147 Ga. 219. 

Certificate not required 

Where affidavits of clerk of supe¬ 
rior court indicated that on March 2 
attorney for plaintiff in error left bill 
of exceptions in clerk’s office for 
clerk’s accommodation, with instruc¬ 
tions not to file bill until March 20, 
and clerk’s record indicated that bill 
was filed March 20, reviewing court 
would not require further certificate 
from the court. 
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Ga.—Southern Grocery Stores v. 
Greer, 23 S.E.2d 484, 68 Ga.App. 
583. 

Original certificate as terminating 
control 

Control of trial judge over bill of 
exceptions terminated when he sign¬ 
ed and certified it. 

Ga.—Borden v. Atlantic Coast Line 
R. Co., 3 S.E.2d 469, 60 Ga.App. 206. 

81.5 Ga.—Gilbert v. Moody, 74 S.E. 
2d 879, 209 Ga. 637—Calhoun v. 
Southern States Naval Stores Co., 
194 S.E. 191, 185 Ga. 153. 

Borden v. Atlantic Coast Line R. 
Co., 3 S.E.2d 469, 60 Ga.App. 206— 
Flynn v. Gunnels, 2 S.E.2d 728, 60 
Ga.App. 29. 

82. Ga.—Bussey v. Grantham & Son, 
99 S.E. 236, 23 Ga.App. 708. 

83. Cal.—Lapique v. Walsh, 188 P. 
1021, 46 C.A 335. 

4 C.J. p 457 note 77. 

84. Ga.—Martin v. Copeland, 3 S.E. 
256, 77 Ga. 374—Coleman v. Car- 
hart, 74 Ga. 392—Erie City Iron 
Works v. Angier, 66 Ga. 634—Pol¬ 
lard v. King, 62 Ga. 103—Middle- 
brooks v. Wilcox, 58 Ga. 599. 

N.J.—Dick v. Dorman, 24 A2d 577, 
128 N.J.Law 134. 

Wash.—Littlejohn v. Miller, 31 P. 

758, 5 Wash. 399. 

4 C.J. p 457 note 78. 
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§ 1077. Mandamus to Compel Certification 

Although mandamus will not issue to control a Judge 
in the exercise of his discretion or to compel a useless 
act, a certification may, in a proper case, be compelled 
by mandamus. 

A judge or other officer whose duty it is to cer¬ 
tify a bill of exceptions, case, or statement which 
is correct, and who refuses to perform such duty, 
may be compelled to do so by mandamus. 85 A peti¬ 
tion for a writ of mandate will not be denied be¬ 
cause certain amendments to the record are not 
included, where it is within the power of the trial 
judge to require their incorporation in the tran¬ 
script. 85 - 5 The court may not refuse to certify the 
reporter's transcript because certain side remarks 
of an attorney which prompted some of the rulings 
should have been included to explain the court’s 
language, where the transcript, in compliance with 
the statute, contained all the acts or statements of 
the court, objections or exceptions of counsel, and 
all the matters to which they related. 85 - 10 Man¬ 
damus, however, will not issue to control a judge in 
the exercise of his discretion; 86 but, where an ap¬ 
pellate court has acquired jurisdiction of an appeal, 
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and has directed the withdrawal and amendment of 
the transcript, the trial judge is without discretion 
in the premises, since he must give effect to the 
order of the appellate court by causing the amend¬ 
ment and certification of the transcript as request¬ 
ed. 86 * 5 

The trial judge is not required, nor can he be 
compelled, to certify a defective record to be used 
on appeal; 86 - 10 and mandamus will not issue to 
compel certification of a transcript which does not 
constitute a full, true, and fair transcript of the 
proceedings had at the hearing or of the testimony 
offered or taken, and evidence offered or re¬ 
ceived. 86 - 15 Likewise, mandamus will not issue to 
compel the certification of a record where it would 
be a useless act, 87 as in a case where it is attempted 
to appeal from an unappealable order. 88 However, 
it is no defense to a petition for a writ of mandate 
to allege that the orders appealed from are unap¬ 
pealable, where the appeal is not from such orders 
but from another which is appealable. 88 - 5 

It has been stated that the trial judge cannot be 
compelled to certify a statement of facts which he 


85. Cal.—-Lake v. Harris, 243 P. 417, 
198 C. 85—Waymire v. California 
Trona Co., 168 P. 563, 176 C. 395. 

Deary v. Shields, 129 P.2d 935, 
54 C.A.2d 795. 

Ga.—Barker v. People’s Loan & Sav¬ 
ings Co., 173 S.E. 704, 178 Ga. 464. 

Shale v. Rourke, 100 S.E. 650, 24 
Ga.App. 284. 

Ind.—McIntyre v. State, 187 N.E. 835, 
205 Ind. 653. 

Ohio.—Konigsberg v. Lamports Co., 
157 N.E. 477, 116 Ohio St. 640. 

Or.—Portland Gas & Coke Co. v. 

Campbell, 158 P. 527, 81 Or. 154. 
Tenn.—Hyde v. Dunlap, 3 Tenn.App. 
368. 

Wash.—State v. Amest, 170 P. 563, 
100 Wash. 286. 

4 C.J. p 457 note 79. 

Proceeding treated as motion 

Pleading, which was denominated 
“petition" and asked for writ of man¬ 
damus, but which complied with re- I 
quirements of statute providing 
method, by motion, by which county 
judge may be compelled to certify 
records of probate proceeding to dis-, 
trict court on appeal, would be treat¬ 
ed as a motion, and was not con¬ 
trolled, by rules governing extraordi- I 
nary writ of mandamus. 

Okl.—Harjo v. Aubrey, 87 P.2d 140, 
184 Okl. 344. 

Evidence considered 
Upon petition for mandamus to the 
trial judge to certify a transcript, a 
newly discovered letter and affidavit 
from- the court reporter stating that 
he had filed the transcript and had 
forgotten that he -had so written: 


could not be considered since they 
should be presented first to respond¬ 
ent judge for action. 

Cal.—Luckehe v. Mahon, 222 P. 361, 
193 C. 15. 

Mandamus to compel settlement and 
certification of transcript 

(1) Mandamus would not lie to 
compel judge of the superior court 
to settle a transcript on appeal where 
it appeared that the clerk of the 
court had already certified to a judg¬ 
ment roll containing everything ask¬ 
ed for by petitioner. 

Cal.—Best v. Smith, 71 P.2d 78, 22 C. 
A.2d 363. 

(2) A petition for writ of mandate 
to compel trial court to settle and 
certify clerk's and reporter’s tran¬ 
scripts on appeal would be consider¬ 
ed as running to clerk and reporter, 
where there was no claim that tran- I 
scripts were not correct. 

Cal.—In re Hultin’s Estate, 170 P.2d 
16, 28 C.2d 340. 

(3) Preparation of transcript see 
supra S 1025 et seq. 

85.5 Cal,—Wrynn v. Superior Court 
in and for City and County of San l 
Francisco, 241 P. 849, 197 C. 59L \ 

85-10 Cal.—Finley v. Superior Court 
of San Mateo County, 122 P.2d 938, 
50 C.A.2d 235. 

86. Cal.—Luckehe v. Mahon, 222' P: 
361, 193 C. 15. 

Ga.—Harris Bros. v. Humphries, 148 
S.E. 632, 40 Ga.App. 23. 

Idaho.—Aker v. Aker, 8 P.2d 777, 51 
Idaho 555. 


Wash.—State ex rel. Simcoe Sheep 
Co. v. Superior Court, Yakima Coun¬ 
ty, 98 P.2d 977, 2 Wash.2d 594. 

3 C.J. p 995 note 86 [ej. 

86.5 Cal.—Tasker v. Warner, 261 P. 
474, 202 C. 445. 

86.10 Cal.—Machado v. Superior 
Court in and for San Luis Obispo 
County, 111 P.2d 938, 44 C.A.2d 81. 

86.15 Cal.—Wynecoop v. Superior 
Court in and for Sutter County, 111 
P.2d 332, 17 C.2d 657. 

87. Cal.—Russell v. Weyand, 42 P. 
2d 381, 5 C.A.2d 259. 

Ill.—Fortner v. Hill, 49 N.E.2d 264, 
319 Ill.App. 521. 

Moot case 

Where, subsequent to the judge's 
refusal to certify a bill of excep¬ 
tions, movant paid the fine imposed, 
the case is moot, and mandamus will 
be denied, although on the next day 
after the refusal of the judge to 
certify the bill of exceptions the 
sheriff told movant he must pay the 
fine at once or go to the chain gang, 
and, fearing the hard labor imposed 
he did pay the fine. 

Ga.—Kirksey v. Geer, 119 S.E. 440, 31 
Ga.App. 52. 

Time for appeal expired 
Ind.—Pahmeier v. Rogers, 1 N.E.2d 
287, 102 Ind.App. 480. 

88. Cal.—Lake v. Harris, 243 P. 417, 
198 C. 85. 

8&5 CJal.- 7 -Sulliv^n v. Dunne, 244 P.. 
343, 198 C. 183. ' r> 
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"knows is not true, 88 - 10 and cannot be required to 
certify that a statement of facts contains all the 
material facts, matters, and proceedings if in fact 
he knows that the statement of facts is inaccurate 
and incomplete. 88 * 15 Under a statute providing for 
the certification of an agreed statement of facts, the 
trial judge is not required to certify that the agreed 
statement of facts contains all facts, matters, and 
proceedings, but only that it contains all the facts, 
matters, and proceedings that the parties have 
agreed are material. 88 * 20 Where a proposed state¬ 
ment of facts has been served on the adverse 
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party and filed with the clerk, and amendments 
have not been proposed within ten days after fil¬ 
ing, the trial judge can be compelled to certify to 
such facts, and the court will presume that the 
statement has been agreed to by the adverse par¬ 
ty^ 8.2 5 

A petition for a writ of mandate will be refused 
where the trial judge, in certifying that the tran¬ 
script is true and correct, has fully complied with 
everything required of him. 88 * 30 On application 
for mandamus to compel certification, the merits of 
the appeal will not be determined. 89 


K. PRINTING, TRANSMISSION, FILING, AND SERVICE OF COPIES 


1. Printing or Typing 


§ 1078. Necessity 

Applicable statutory provisions or rules of court gov¬ 
ern the manner in which the record is to be presented to 
the appellate court, as whether printing of the transcript 
is necessary or typing is permissible, and the require¬ 
ments as to manner and form to be observed. 

The manner in which the record of the lower 
court is to be presented to the appellate court is 
governed by the applicable statutory provisions and 


rules of court which must be complied with. 89 * 50 
Thus, the printing of the transcript or abstract of 
the record is necessary when, and only when, it is 
required by an applicable statute or rule of court 
in force at the time. 90 

Where printing is required, it should be properly 
done in accordance with requirements as to manner 
and form imposed by statutes or rules of court, 91 
such as requirements as to the order of the papers, 92 


$8.10 Wash.—Livermore v. North¬ 
west Airlines, 106 P.2d 578, 6 Wash. 
2d 1. 

Proceedings to compel settlement and 
signing of case and statement see 
supra § 963. 

88.15 Wash.—Johnson v. Washing¬ 
ton Trust Co., 204 P.2d 505, 33 
Wash.2d 84—State ex rel. Davies 
v. Superior Court for Spokane 
County, 99 P.2d 934, 3 Wash. 2d 102. 
Sending statement to trial court for 
certification 

During proceeding to obtain certi¬ 
fication of proposed statement of 
facts, trial judge should have accept¬ 
ed appellant’s offer to include in pro¬ 
posed statement any matters which 
have been omitted but which trial 
judge would designate as material, 
and, therefore the supreme court 
would, in proceeding on application 
for writ of mandamus to compel trial 
judge to sign appellant’s proposed 
■certificate that the proposed state¬ 
ment contained all material facts, 
matters, and proceedings not already 
made part of record, direct return of 
proposed statement to trial court for 
further proceedings looking toward 
its certification of the proposed state¬ 
ment 

Wash.—Palin v. General Const. Co., 
277 P.2d 703, 45 Wash.2d 721. 

$ 8.20 Wash.—-Johnson y. "Washing¬ 
ton Trust Co., 204 P.2d 505, 33 
Wash.2d 84. 


88.25 Wash.—Palin v. General Const 
Co., 277 P.2d 703, 45 Wash.2d 721. 

88.30 Cal.—Brown v. Superior Court 
in and for Los Angeles County, 75 
P.2d 517, 24 C.A. 2d 479, hearing de¬ 
nied 77 P.2d 471, 24 C.A.2d 479. 

89. Wash.—State v. Amest, 170 P. 
563, 100 Wash. 286. 

89.50 Miss.—Davis v. Rosenthal Ply¬ 
wood Sales Co., 42 So.2d 750, 207 
Miss. 574. 

90. Cal.—Title Land Co. v. Schaefer, 
182 P. 463, 41 C.A. 294—Lapique v. 
Plummer, 165 P. 56, 33 C.A. 317, 
followed in Lapique v. Agoure, 165 
P. 57, 33 C.A. 807. 

Ky.—Pendleton v. Garrard Bank & 
Trust Co., 272 S.W. 917, 209 Ky. 
451. 

N.J.—Milsop v. Beltramo, 31 A2d 
222, 130 N.J.Law 20. 

N.Y.—Coyle v. Howell, Fields & God¬ 
dard, 238 N.Y.S. 588, 228 App.Div. 
388, followed in Greenberg v. Sun¬ 
light Electric Co., 255 N.Y.S. 931, 
234 App.Div. 878. 

Tex.—W. U. T. Co. v. Texas Employ¬ 
ment Commission, 243 S.W.2d 154, 
150 Tex. 526. 

4 C.J. p 457 notes 80, 81, p 458 note 
83 [b]. 

Amount involved 

Under the statutes of some juris¬ 
dictions the requirement that the rec¬ 
ord shall be printed depends on the 

| amount involved. 
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N.M.—Mora v. Schick, 13 P. 341, 4 N. 

M. 158. 

N.D.—Black v. Minneapolis, etc., El. 

Co., 76 N.W. 984, 8 N.D. 96. 

4 C.J. p 457 note 82. 

Reliance on insufficiency of evidence 
A rule of court requiring the tran¬ 
script to be printed where the insuf¬ 
ficiency of the evidence to justify the 
trial court’s decision is relied on ap¬ 
plies where the principal or deter¬ 
minative question presented on an 
appeal requires a review of the evi¬ 
dence to determine whether a non¬ 
suit should have been granted on de¬ 
fendant’s application. 

Mont.—Cobb v. Warren, 208 P. 928, 
64 Mont. 10. 

Consistency of statute and rules of 
court 

A statute may be so worded and 
construed as not to conflict with rules 
of court relating to the printing of 
transcripts on appeal. 

Mont.—Roberts v. Sinnott, 169 P. 49, 
54 Mont. 114. 

91. Ill.—Hranicka v. Prudential Ins. 
Co., 235 Ill.App. 257. 

4 C.J. p 458 note 83 [a]. 

92. N.Y.—Brady v. Powers, 94 N.Y. 
S. 259, 105 App.Div. 476, modified 
on other grounds 98 N.Y.S. 237, 112 
App.Div. 845, which was modified 
on other grounds 81 N.E. 1160, 188 

N. Y. 626. 
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the size of the page, the type, the method of bind¬ 
ing, 93 the number of pages per volume, 93 - 5 and the 
index, and marginal references. 94 

Under a rule of court requiring the clerk of court 
to have the transcript printed, he may not allow 
appellant himself to procure the printing to be 
done. 95 Ordinarily, however, it is not only the 
duty of appellant to see that the requirements as to 
printing are complied with, 96 but he is also entitled 
to have the record printed and is not obliged to let 
the clerk of court have it printed or supervise the 
printing of it; and a rule of court committing the 
supervision of the printing to the clerk of court 
may not be enforced where it runs counter to a 


4A C.J.S. 

statute providing that appellant shall cause a tran¬ 
script to be printed. 97 

Typing does not satisfy a requirement of print¬ 
ing; 98 and in jurisdictions wherein, by virtue of 
statute or rule of court, the record may be brought 
up in typewritten form in certain instances, 99 as 
where permission is granted to appeal as a poor per¬ 
son, 9 9 - 5 it is permissible in, and only in, situations 
within the purview of the statute or rule of court. 
Where typing is permissible and is resorted to, 
rules of court as to the paper and ink to be used and 
other requirements to be followed should be ob¬ 
served so that the typewritten transcript will be 
easy to read. 1 


93. Iowa.—Ankrum v. Marshalltown, 
75 N.W. 360, 105 Iowa 493. 

N.D.—O’Keefe v. Omlie, 117 N.W. 

353, 17 N.D. 404. 

4 C.J. p 458 note 88. 

Dooseleaf hinders held not satisfac¬ 
tory 

(1) Volumes of record hound by 
looseleaf binders did not meet re¬ 
quirements of supreme court rule 
with respect to binding. 

Miss.—Davis v. Rosenthal Plywood 
Sales Co., 42 So.2d 750, 207 Miss. 
574. 

(2) “The binder used in each case 
is a looseleaf one, wherein the pages 
or contents are fastened by rings 
passing through eyelets. Many of 
them have pulled through the eyelets 
and, hence, are not fastened at all. 
This kind of binder is susceptible to 
other dangers,—extraction, addition, 
or substitution of the separate pages, 
unauthorizedly, or with even possi¬ 
bly corrupt purposes; or they may 
become loose and lost accidentally.’ 1 
Miss.—Davis v. Rosenthal Plywood 

Sales Co., supra. 

93.5 Volumes limited to two hun¬ 
dred and fifty pages 

Miss.—Davis v. Rosenthal Plywood 
Sales Co., supra. 

94. N.C.—Pretzfelder v. Merchants 
Ins. Co., 31 S.E. 470, 123 N.C. 164, 
44 D.R.A. 424. 

4 C.J. p 458 note 89. 

95. Cal.—Ward v. Healy, 42 P. 1071, 
110 C. 587. 

96. N.C.—Stainhack v. Harris, 25 S. 

E. 858, 119 N.C. 107. 

S.C.—Andrews v. Sumter Commercial, 
etc., Co., 69 S.E. 604, 87 S.C. 301. 

4 C.J. p 459 note 94. 

97. U.S.—In re King, C.C.AAla., 73 

F. 2d 175. 

98. Cal.—Churchill v. Title Insur¬ 
ance & Trust Co., 64 P.2d 1092, 8 C. 
2d 238. 

Idaho.—Buckingham v. Reid, 48 P. 
1069, 5 Idaho 312. 


Mo—Nolan v. Johns, 28 S.W. 492, 126 
Mo. 159. 

4 C.J. p 458 note 86. 

99. Cal.—Ramsay v. Rodgers, 207 P. 
516, 189 C. 100. 

In re Schaeffer’s Estate, 200 P. 
508, 53 C.A 493—Title Land Co. v. 
Schaefer, 182 P. 463, 41 C.A 294— 
Beckett v. Stuart, 171 P. 107, 35 C. 
A, 796—Emmett v. Coons, 167 P. 
890, 34 C.A. 197—McKinnell v. 

Hansen, 167 P. 887, 34 C.A 76. 

4 C.J. p 458 note 85. 

Typewritten transcripts held permis¬ 
sible 

An appeal was not subject to dis¬ 
missal for failure to file printed 
transcript where appellants filed a 
typed transcript, properly certified by 
clerk to whom notice was given, pur¬ 
suant to statute, demanding prepara¬ 
tion of transcript. 

Cal.—Charles v. Crescent City, 83 P- 
2d 34, 12 C.2d 241. 

Peak v. Nicholson, 143 P.2d 78, 
61 C.A.2d 355. 

Construction of statute 

A statute which authorizes the sub¬ 
stitution of a typewritten or other 
copy of the record for a printed copy 
is remedial in its nature and should 
be liberally construed. 

Va.—Beale v, Norfolk Southern R. 

Co., 138 S.E. 502, 148 Va. 20. 

99.5 N.C.—Wishon v. Gastonia 

Weaving Co., 17 S.E.2d 509, 220 N. 
C. 420. 

Affidavit of financial inability essen¬ 
tial 

Va .—Moody v. Southern Ry. Co., 194 
S.E. 679, 169 Va. 765. 

Permission denied 

(1) Application to appeal as a poor 
person on typewritten record was de¬ 
nied, where papers did not comply 
with provisions of Civil Practice Act 
defining a pauper. 

N.Y.—Brecher v. David Eisner & Co., 
30 N.Y.S.2d 25, 262 App.Div. 973. 

(2) Motion to appeal as a poor 
person on typed papers failed to 
show merit to the appeal, and motion 
was denied. 


N.Y.—People ex rel. Hatzis v. Mar¬ 
tin, App.Div., 139 N.Y.S.2d 699- 
Eagle v. Cherney, 21 N.Y.S.2d 226, 
259 App.Div. 1101, motion denied 
22 N.Y.S.2d 530, 260 App.Div. 814. 

(3) A motion to prosecute an ap¬ 
peal as a poor person on typewritten 
record was denied by the appellate 
division where the papers disclosed 
that appealing claimant had no mer¬ 
itorious claim, and whatever claim 
ever existed in his favor was adjust¬ 
ed at a lump sum which he accepted 
and retained. 

N.Y.—Colprice v. Mortgage Commis¬ 
sion Servicing Corp., 30 N.Y.S.2d 7, 
262 App.Div. 973. 

(4) Where, it was impossible to 
know from appellant’s affidavit 
whether he moved in a civil or crim¬ 
inal action, or from what kind of a 
judgment or order he appealed, or 
whether there was any merit in his 
appeal, motion to appeal on type¬ 
written papers as a poor person was 
denied. 

N.Y.—Hough v. Hynes, App.Div., 30 
N.Y.S.2d 294. 

(5) Motion to dispense with print- 
ting and for other relief was denied, 
without costs, on ground that order 
was not appealable. 

N.Y.—Gordon v. Gordon, 145 N.Y.S. 
2d 731, 286 App.Div. 967—Schaefer 
v. S. B. Thomas, Inc., 299 N.Y.S. 
815, 252 App.Div. 899. 

1. Ky.—Pendleton v. Garrard Bank 
& Trust Co., 272 S.W. 917, 209 Ky. 
451. 

Mont—F. M. Wall Co. v. Marshall, 
28 P.2d 1089, 96 Mont. 142. 

4 C.J. p 458 note 85 [a]. 

Duty of attorney to inspect record 
Appellants’ attorney should have 
inspected circuit court clerk’s record 
and not allow it to come to court of 
appeals in such dim condition that it 
could be read only with difficulty be¬ 
cause of use of worn or faded type¬ 
writer ribbon in making record. 

Ky.—Queen v. Gover, 215 S.W.2d 107, 
308 Ky. 649. 
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Carbon copies. Under the rules of court as to 
the clarity of typewritten transcripts and documents, 
carbon copies are prohibited, 1 - 5 particularly where 
they are almost illegible. 1 - 10 

Photostatic copies. Under the various rules relat¬ 
ing to the printing or typing of the record, or 
without reference to specific rules, the practice of 
submitting photostatic copies of documents or ex¬ 
hibits has been condemned as unauthorized and im¬ 
proper 1 - 15 where such submission is unaccompanied 
by printed copies of the exhibits, 2 at least where the 
letters in the copies are so small as to be undis- 
tinguishable to ordinary sight. 3 

§ 1079. Effect of, and Excuse for, Failure to 
Print 

t 

While the appeal may be dismissed or the judgment 
affirmed for noncomplfance with the requirements as to 
the presentation of the record, the court may also hear 
the appeal, particularly if the case is one of importance. 
While excuses for noncompliance are viewed with dis- 
favor, financial difficulty may be taken into consideration. 

It has been held that the record will not be read 
and the appeal will not be considered where the re¬ 
quirements as to the printing, or other means of 
presentation of the record to the appellate court, 
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are not complied with; 3 - 50 and the court may dis¬ 
miss the appeal 4 or affirm the judgment. 5 

On the other hand, in some jurisdictions the rule 
of court imposing the requirement makes denial of 
costs the sole penalty for noncompliance. 6 More¬ 
over, unless the requirement is regarded as jurisdic¬ 
tional, 7 the court is not required to dismiss the ap¬ 
peal or affirm the judgment but may instead hear 
the appeal, 8 at least where a bona fide attempt has 
been made to perfect the appeal in accordance with 
requirements, 9 or where enough of the proceedings 
in the lower court is before the appellate court to 
permit a review of the errors relied on. 10 Par¬ 
ticularly will a record which is in violation of the 
rules be considered if the case is one of impor¬ 
tance. 10 - 5 . ; 

Financial inability as excuse. While it has been 
held that in the absence of a statute or rule of court 
providing otherwise, appellant cannot excuse a fail¬ 
ure to print by showing his inability to pay the costs 
of printing, 11 it has also been held that the court 
can take into consideration the excuse that the 
deficiency in the presentation of the record was 
attributable to lack of finances of those beneficially 
interested, and dispose of the case on its merits j 11 - 5 


1.5 Ky.—Hardy-Burlingham Min. Co. 
v. Smith, 205 S.W.2d 1021, 305 Ky. 
819—Hazard-Hyden Bus Co. v. 
Black, 192 S.W.2d 195, 301 Ky. 426 
—Cole v. McCracken County, 181 S. 
W.2d 461, 297 Ky. 797. 

1.10 Mont.—State v. Lee, 63 P.2d 
135, 103 Mont. 482. 

1.15 N.J.—National Sur. Corp. v. 
Giffoniello. 51 A.2d 545, 135 N.J. 
Law 328. 

Tex.—W. U. T. Co. v. Texas Employ¬ 
ment Commission, 243 S.W.2d 154, 
150 Tex. 526. 

2. N.T.—Miller Bros. Hat Co. v. A. 
D. Smith Sons Co., 143 N.E. 747, 
237 N.T. 570, reargument denied 144 
N.E. 886, 238 N.T. 549. 

3. Ill.—Hranicka v. Prudential Ins. 
Co., 235 Ill.App. 257. 

N.J.—National Sur. Corp. v. Giffoniel- 
lo, 51 A.2d 545, 135 N.J.Law 328. 

3.50 Ky.—Hardy-Burlingham Min. 
Co. v. Smith, 205 S.W.2d 1021, 305 
Ky. 819—Hazard-Hyden Bus Co. v. 
Black, 192 S.W.2d 195, 301 Ky. 426 
—Cole v. McCracken County, 181 S. 
W.2d 461, 297 Ky. 797. 

4. Fla.—Mutual Life Ins. Co. of New 
Tork v. Denton, 112 So. 53, 93 Fla. 
276. 

Mont.—State v. Lee, 63 P.2d 135, 103 
Mont. 482—McConnell v. Blackley, 
214 P. 64, 66 Mont. 510. 

N.J.—Milsop v. Beltramo, 31 A.2d 
222, 130 N.J.Law 20. 


Va.—Widgins v. Norfolk & W. Ry. 

Co., 128 S.E. 516, 142 Va. 419. 

4 C.J. p 458 note 91, p 570 notes 88, 
89. 

Failure to print opinion of lower 
court 

Pa.—Sanker v. Pennsylvania R. Co., 
55 A. 833, 205 Pa. 609. 

5. Ill.—Mindelsohn v. Modern Pro¬ 
tective Assoc., 173 Ill.App. 51. 

Mich.—Sanborn v. Robinson, 22 Mich. 
92. 

Or.—Swanson v. Leavens, 40 P. 230, 
26 Or. 561. 

6. S.D.—McVay v. Bridgman, 97 N. 
W. 20, 17 S.D. 424. 

7. Va.—Beale v. Norfolk Southern 
R. Co., 138 S.E. 502, 148 Va. 20. 

8. U.S.—Suzuki v. Higgins, Mont, 
187 F. 603, 109 C.C.A. 433. 

Cal.—Churchill v. Title Insurance & 
Trust Co., 64 P.2d 1092, 8 C.2d 238. 
Md.—Havre de Grace v. Fletcher, 77 
A 114, 112 Md. 562. 

4 C.J. p 458 note 91 [c]. 

9. N.M.—Lukins v. Traylor, 160 P. 
349, 22 N.M. 207. 

4 C.J. p 458 note 93. 

Relief from default 

Where the language of the govern¬ 
ing statutes is obscure and has been 
frequently misunderstood, good faith 
appears, and there has been no un¬ 
reasonable delay in filing what was 
apparently believed to be a sufficient 
transcript, the court will be liberal 
in avoiding dismissal of a meritorious 
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appeal and may relieve from default 
by allowing appellant to file printed 
copies of the transcript. 

Cal.—Harpold v. Slocum, 143 P. 609, 
168 C. 364. 

10. Cal.—Zumwalt v. Schwartz, 290 
P. 927, 108 C.A 115. 

Minn.—Begin v. Liederbach Bus Co., 
208 N.W. 546, 167 Minn. 84. 

Vt.—E. J. Roberts & Son v. Powers, 
55 A.2d 124, 115 Vt. 185. 

Review of evidence 

The court has reviewed the evi¬ 
dence notwithstanding appellant was 
not entitled to have the evidence con¬ 
sidered, he having failed to comply 
with a rule of court requiring the 
transcript to be printed where insuf¬ 
ficiency of the evidence to justify 
the decision of the trial court is re¬ 
lied on. 

Mont.—Englehart v. Sage, 235 P. 767, 
73 Ment. 139, 40 A.L.R. 590. 

10.5 Ky.—Cole v. McCracken Coun¬ 
ty, 181 S.W.2d 461, 297 Ky. 797. 

11. N.C.—Turner v. Tate, 17 S.E. 72, 
112 N.C. 457—Rencher v. Anderson, 
93 N.C. 105. 

11.5 Cal.—Churchill v. Title Insur¬ 
ance & Trust Co., 64 P.2d 1092, 8 
C.2d 238. 

Failure to make affidavit of inabil¬ 
ity to pay costs of printing requires 
dismissal of an appeal in which type¬ 
written copies were submitted. 

Va.—Moody v. Southern Ry. Co., 194 
i S.E. 679, 169 Va. 765. 
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and where provision is made for a typewritten 
transcript where permitted by the court for an ap¬ 
peal in a meritorious case by a poor person, the 
court may consider the merits of the appeal in so 
far as may be necessary to determine whether it is 
meritorious and leave to appeal as a poor person 
should be granted. 11 * 10 

Other excuses for failure to comply with require¬ 
ments . It is no excuse for failure to comply with 
the requirements of the statute or rule of court 
that an unexpected delay in the mails prevented the 
printing, where appellant himself procrastinated 
without reason until almost the last minute ; 12 that 
he merely requested the clerk, giving him no further 
instructions, to have the printing done and to send 
the bill to appellant ; 13 or that the omission was due 
to the negligence of his counsel. 14 

§ 1080. Time When Printed Copy Must Be 
Ready 

The requirements of pertinent statutes or rules of 
court as to when the printed copy of the record on appeal 
must be ready are controlling, as are statutes requiring a 
written order for the preparation of the necessary papers 
by a certain time; but It is generally sufficient If ttie 
record is printed by the time the case Is called for argu¬ 
ment. 

With respect to the time when the printed copy 
of the record for the appellate court must be ready, 
the requirements, if any, of the pertinent statutes 
or rules of court are controlling. 15 Thus, under 
statutes so providing, appellant must give an order 
in writing for the preparation of the necessary 


papers, and copies of papers, for transmission to the 
court within a specified period after the case be¬ 
comes ripe for the final preparation and printing 
of the record; 15 - 5 but such statutory requirement 
does not preclude the giving of such order before 
the period starts to run. 15 * 10 The failure to comply 
w T ith such requirement may result in the dismissal 
of the appeal. 15 * 15 

On the other hand, it is generally sufficient if the 
record is printed by the time the case is called for 
argument 16 Moreover, the court may generally 
refuse to dismiss the appeal provided appellant will 
have the record printed without further delay. 17 
An extension of the time for filing the record is 
equivalent to an extension of the time to print it 18 
No extension of time is necessary where, under a 
rule of court, appellant still has six weeks in which 
to print the record. 19 

§ 1081. What Must Be Printed 

While nonessentiai and incidental matters need not 
and should not be printed, matters which will clearly and 
fully present the questions raised for review are neces¬ 
sary and sufficient for the record. The appellate court 
may dispense with the printing of certain exhibits or 
other matters. 

While nonessential and incidental matters not 
necessary to a correct determination of the appeal* 
need not and should not be printed, 19 - 50 it is, gen¬ 
erally speaking, necessary and sufficient to print 
such matters as will clearly and fully present the 
questions raised for review and enable the appel¬ 
late court to act understanding^. 20 Rules of court 


11.10 N.Y.—Eagle v, Cherney, 21 N. 
Y.S.2d 226, 259 App.Div. 1101, mo¬ 
tion denied 22 N.Y.S.2d 530, 260 
App.Div. 814. 

Appeal on typewritten record as poor 
person generally see supra § 1078. 

12. N.C.—Blount v. Ward, 23 S.E. 
458, 117 N.C. 241. 

13. N.C.—Carter v. Long, 20 S.E. 
1013, 116 N.C. 44. 

14. N.C.—Hicks v. Royal, 29 S.E. 
413, 122 N.C. 405. 

4 C.J. p 459 note 98. 

15. N.C.—Stroud v. Western Union 
TeL Co., 45 S.E. 592, 133 N.C. 253. 

Ohio.—Cow Run Iron Tank Co. v. 

Lehmer, 38 Ohio St 373. 

4 C.J. p 459 note 1 [a], 

15.5 Mass.—State Realty Co. of Bos¬ 
ton v. MacNeil Bros. Co., 135 N.E.2d 
291. 

When, time begins to ran; consolidat¬ 
ed records 

Mass—Giford v. Commissioner of 
Public Health, 105 N.E.2d 476, 328 
Mass. 608. 

15.10 Mass.—Sherrer v. Sherrer, 69 
NJS.2d 801, 320 Mass. 351, reversed 


on other grounds 68 S.Ct. 1087, 334 
U.S. 343, 92 L.Ed. 1429, 1 A.L.R.2d 
1355 and 68 S.Ct. 1097, 334 U.S. 343, 
92 L.Ed. 1429, 1 A.L.R.2d 1355. 

15.15 Mass.—State Realty Co. of 
Boston v. MacNeil Bros. Co., 135 N. 
E.2d 291. 

16. Md.—Bragunier v. Penn, 29 A. 
12, 79 Md. 244. 

N.M.—Woodling v. Romero, 113 P. 
622, 16 N.M. 55. 

N.Y.—Cassidy v. McFarland, 20 N.Y. 
S. 875, 2 Misc. 86, affirmed 33 N.E. 
744, 137 N.Y. 609, reversed on oth¬ 
er grounds 34 N.E. 893, 139 N.Y. 
201 . 

N.C.—Armour Packing Co. v. Wil¬ 
liams, 29 S.E. 366, 122 N.C. 406. 

4 C.J. p 459 note 2. 

17. D.C.—Norment v. Edwards, 6 
App.D.C. 107. 

18. N.Y.—Donohue v. Hicks, 21 How. 
Pr. 438. 

19. Minn*—Chance v. Hawkinson. 
180 N.W. 214. 

19.50 Va.—Hendry v. Hendry, 1 S.E. 
2d 340, 172 Va. 368. 
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Minutes and testimony of other case- 
An order disallowing minutes and 
testimony of another case to be print¬ 
ed as an appendix to the record was 
proper, since the reviewing court 
could not read into the record an ap¬ 
peal from the decree in the other- 
case. 

S.C.—Betsill v. Betsill, 196 S.E. 381„ 
187 S.C. 50. 

Appeal involving one of two claims 
In suit in assumpsit on two claims 
defendants, on appeal from an ad¬ 
verse judgment on one claim, prop¬ 
erly and in conformity with rules of 
supreme court confined printed record’ 
to matters involved on their appeal. 
Pa.—Mahony v. Boenning, 12 A.2d 
483, 139 Pa.Super. 428. 

20. Minn.—Chance v. Hawkinson, 180- 
N.W. 214. 

N.Y.—Courtney v. McArdle. 170 N.Y. 
S. 663. . 

S.C.—Charles v. Texas Co., 18 S.E.2di 
719, 199 S.C. 156. 

4 C.J. p 459 notes 5, 6, p 460 notes 
7-9. 
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should be complied with; 21 but a failure to comply 
fully with the requirements in this respect can in 
no event operate to the prejudice of appellee or de¬ 
fendant in error. 22 

Designation of parts of record to be printed. Un¬ 
der a rule of court so providing, appellant is re¬ 
quired to designate the parts of the record to be 
printed; 22 - 5 and the presentation of the record on 
appeal is sufficient to preclude dismissal if the desig¬ 
nated parts are printed. 22 * 10 However, everything 
germane to the error assigned should be so desig¬ 
nated and printed. 22 - 15 

Dispensing with printing of certain exhibits. On 
application to it, the appellate court may, in a 
proper case, modify its own rule of court and dis¬ 
pense with the printing of certain exhibits or other 
matters; 23 and may require the handing up of the 
originals in lieu of such printing. 23 - 5 However, 
such an application can be addressed only to the 
court to which the appeal is taken ; 24 and the trial 
court is without authority to set aside, or take the 
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case out of, a rule of the appellate court by dis¬ 
pensing with the printing of certain motions, affi¬ 
davits, or other papers which are within the scope 
of a rule of the appellate court requiring print¬ 
ing. 25 

Relation of evidence to questions; preliminary 
proceeding. While it has been held that it is ap¬ 
pellant’s duty to print all the testimony in full, 25 - 5 
it has also been held that the printing of all the 
testimony should not be asked by counsel or au¬ 
thorized by the court where it is not justified by the 
questions properly presentable. 25 - 10 Moreover, un¬ 
der a rule of court so providing, evidence which 
has no relation to, or connection with, the questions 
raised by the assignments of error must not be 
printed, and appellant must file in the court below, 
before he commences the printing of the record, 
a brief statement of the questions he intends to 
argue and of the evidence he does not intend to 
print, and objections may then be heard and the 
matter decided. 25 - 15 


21. Vt.—Stevens v. Bowker, 108 A. 
347, 93 Vt. 480. 

4 C.J. p 458 notes 83, 84, p 460 note 9 
[c], Ce]. 

To take advantage of noncompli¬ 
ance with a rule of court, appellee 
should file an appropriate petition 
sufficiently setting forth the omis¬ 
sion to print and the effect on the 
appeal of the omitted portions of the 
record. 

Pa.—Charlick v. Sims & Co., 91 Pa. 
Super. 588. 

22. Ohio.—Keefer v. Myers, 52 N.E. 
125, 59 Ohio St. 165—Baltimore, 
etc., R. Co. v. Campbell, 36 Ohio 
St. 647, 38 Am.R. 617. 

Prevailing party cannot insist, in a 

case governed by equity procedure, 
on putting his opponent to the ex¬ 
pense of printing the entire evidence. 
Mass.—Wyness v. Crowley, 196 N.E. 
924, 292 Mass. 459—Robinson v. 
Donaldson, 147 N.E. 679, 251 Mass. 
334. 

22.5 Va.—Vick v. Siegel, 62 S.E.2d 
899, 191 Va. 731. 

22.10 Va.—Alvey v. Butchkavitz, 84 
S.E.2d 535, 196 Va. 447. 

22.15 Va.—Hall v. Miles,-90 S.E.2d 
815, 197 Va. 644. 

Desirability of abbreviated record as 
subordinate 

Va.—Bonich v. Waite, 73 S.E.2d 389, 
194 Va. 374. 


23. N.T.—Paretta v. White Acres 
Realty Corp., 102 N.Y.S.2d 476, 278 
App.Div. 663—Mario v. De Oteris, 
86 N.Y.S.2d 777, 275 App.Div. 678- 
Application of Rosenbaum, 78 N.Y. 
S.2d 554. 273 App.Div. 973—May v. 
Field, 9 N.Y.S.2d 7, 256 App.Div. 
898—Prudential Ins. Co. of Amer¬ 
ica v. Stone, 278 N.Y.S. 620, 244 
App.Div. 168. 

Church Life Ins. Corp. v. Swann, 
130 N.Y.S.2d 780. 

4 C.J. p 459 note 4. 

23.5 N.Y.—Church Life Ins. Corp. 

v. Swann, 130 N.Y.S.2d 780. 

G-rant without prejudice to Incidental 
rights 

A motion to dispense with printing 
of exhibits and permit presentation 
of original exhibits on argument of 
appeal was granted without prejudice 
to settlement of case in accordance 
with statutory provisions and civil 
practice rules and respondent’s right 
to urge that any of exhibits are im¬ 
material and hence should not be sub¬ 
mitted or made part of record on ap¬ 
peal. 

N.Y.—Mario v. De Oteris, 86 N.Y.S.2d 
777, 275 App.Div, 678—Application 
of Rosenbaum, 78 N.Y.S.2d 554, 273 
App.Div. 973. 

24. N.Y.—Prudential Ins. Co. of 
America v. Stone, 278 N.Y.S. 620, 
244 App.Div. 168. 


25. Vt.—Stevens v. Bowker, 108 A. 
347, 93 Vt. 480. 

25.5 Mo.—Baker v. Fenley, 128 S.W. 
2d 295, 233 Mo.App. 998. 

25.10 Conn.—Blake v. City of Water- 
bury, 136 A. 95, 105 Conn. 482. 
Evidence justified under particular 
questions 

(1) Where the only question in¬ 
volved is that of damages, counsel is 
not justified in requesting that all 
the evidence be printed. 

Conn.—Commercial Credit Corpora¬ 
tion v. Miron, 143 A. 846, 108 Conn. 
524. 

(2) Where the appeal turns almost 
entirely on exceptions to an instruc¬ 
tion, all the testimony should not be 
printed. 

S.C.—Andrews v. Hurst, 161 S.E. 331, 
163 S.C. 86. 

(3) It would appear unnecessary 
to print testimony relating solely to 
the extent of plaintiffs injuries on 
appeal from a refusal to take off a 
compulsory nonsuit. 

Pa.—Gehringer v. Erie Rys. Co., 146 
A. 148, 297 Pa. 47. 

25.15 Pa.—Christman v. Segal, 29 A. 
2d 107, 150 Pa.Super. 516. 

Williamson v. Barrett, 42 Pa. 
Dist. & Co. 101, 90 Pittsb.Leg.J. 
176—Tracy v. Central Trust Co., 29 
Pa.Dist. & Co. 293, 44 Dauph.Co. 19. 
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2. Transmission' and Filing 


§ 1082 . In General 

Appellant must comply with statutes and rules of 
court requiring the transmission and filing of transcripts 
or abstracts of the record. 

Appellant must comply with the statutes and rules 
of court requiring the transmission and filing of 
transcripts or abstracts of record , 25 * 50 and strict 
compliance will be enforced . 26 Thus, statutory pro¬ 
visions as to where the transcript of the record is 
to be filed are controlling . 26 * 5 

Notice or consent of trial court. While it has 
been held that the trial court must have notice of 
the filing of a transcript of testimony, a filing there¬ 
of without such notice being without legal author¬ 
ity , 26 * 10 the trial judge cannot refuse to allow” the 
record to be filed in the reviewing court on the 
ground that the judgment, in the opinion of the 
trial judge, is not appealable . 26 * 15 

Supplemental transcripts. Where appellee pre¬ 


pares or obtains a counter or supplemental tran¬ 
script, it should be filed together with appellant’s 
transcript, so as to combine the matter as one case . 27 

§ 1083 . Necessity and Duty of Filing in Ap¬ 
pellate Court 

It is necessary in the prosecution of an appeal, and 
even jurisdictional, that a transcript be filed. While the 
appellee may also have such right, it is the duty of the 
appellant to see that the transcript is filed, and the duty 
of the clerk of the lower court to transmit it. 

Although under some statutes the filing of a 
transcript, while a function necessary of perform¬ 
ance as one of the procedural steps in the prosecu¬ 
tion of an appeal, is not considered as a jurisdic¬ 
tional requisite , 27 ' 50 it is the general rule that where 
a transcript or abstract of the record is the means 
by which the record is brought up on appeal, the 
transcript or abstract must be filed in the appellate 
court in order to give that court jurisdiction to hear 
the cause ; 28 and the failure to comply with this 


25.50 Ky.—Hargis v. Breathitt Coun¬ 
ty. 165 S.W. 2d 837, 291 Ky. 823. 
Mo.—Ross v. Speed-O Corporation of 
America, App., 130 S.W.2d 180. 

26. Mich.—People v. Robertson, 27 
Mich. 116. 

Minn.—Love v. Anderson, 58 N.W. 2d 
316, 239 Minn. 567. 

Mo.—State v. Alt, 26 Mo. 673. 

Or.—Neppach v. Jones, 39 P. 999, 42 
P. 519, 28 Or. 286. 

4 C.J. p 460 note 11. 

Original transcript, not carbon copy 
The statute requiring the original 
transcript of the evidence to be filed 
in the court of appeals and carbon 
thereof to remain in circuit court 
clerk's office must be carefully fol¬ 
lowed; and where transcript filed in 
court of appeals was a carbon copy 
rather than an original as required 
by statute, fact that carbon was 
signed, making it an original in its 
legal effect, did not prevent tran¬ 
script from violating the statute re¬ 
quiring original to be filed. 

Ky.—Rybolt v. Futrell, 176 S.W.2d 
269, 296 Ky. 158. 

26.5 Colo.—Smith v. Woodall, 270 P. 
2d 746, 129 Colo. 435. 

26.10 Tex.—Burkett v. Slauson, Civ. 
App., 256 S.W.2d 179, error dis¬ 
missed. 

26.15 Cal.—McMahon v. Superior 
* Court, 175 P.2d 817, 29 C.2d 515. 

27. Tex.—Lefevre v. Jackson, Civ. 
App., 135 S.W. 212. 

4 C.J. p 460 note 12 tab 

27-50 Ohio.—In re Hutson's Estate, 
133 N.E.2d 347, 165 Ohio St. 115. 
Tex.—Dyche v. Simmons, Civ.App., 


264 S.W.2d 208, error refused no 
reversible error. 

Appeals from particular courts 

The filing in the appellate court of 
the appeal and the prescribed tran¬ 
script are necessary to the success¬ 
ful prosecution of appeals from coun¬ 
ty to district courts and from jus¬ 
tices' to county courts, both under 
the existing rules and the pre-existing 
statutes re-enacted by them. 

Tex.—Callahan v. Stover, 263 S.W.2d 
630, error refused. 

Step after taking of appeal 

The filing of a transcript is merely 
a step in the prosecution of an appeal 
after the appeal has been taken and 
perfected. 

Tex.—Acola v. J. I. Case Co., Civ. 
App., 57 S.W.2d 196—-Walker v. 
Lyles, App., 45 S.W.2d 315, affirm¬ 
ed 72 S.W.2d 1113, 124 Tex. 38. 
Judgment stated in reasons of appeal 
Appellant need not file in the ap¬ 
pellate court a copy of the judgment 
appealed from in addition to his rea¬ 
sons of appeal and the original pa¬ 
pers, where the reasons of appeal 
state the judgment. 

R.I.—Matteson v. Chase, 12 R.I. 126. 

28. Ark.—In re Smith, 39 S.W. 2d 
703, 183 Ark. 1025—Sample v. Man¬ 
ning, 269 S.W. 55, 168 Ark. 122. 

Ill.—Koepke v. Campo, 63 N.E.2d 507, 
391 Ill. 355, conformed to 65 N.E^2d 
224, 328 Ill.App. 113, mandamus 
granted 68 N.E.2d 747, 394 Ill. 464. 
Minn.—Love v. Anderson, 58 N.W.2d 
316, 239 Minn. 567. 

Mo.—Ross v. Speed-O Corporation of 
America, App., 130 S.W. 2d 180. 
Ohio.—Mock v. Mitchell, 164 N.E. 365, 
30 Ohio App. 97. 
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Okl.—Banta v. Banta, 224 P.2d 592, 
203 Okl. 580—Ada Milling Co. v. 
George, 36 P.2d 736, 169 Okl. 278. 

Or.—Lasene v. Syvanen, 257 P. 822, 
123 Or. 615—In re Riggs, 207 P. 
175, 105 Or. 53L 
4 C.J. p 460 note 13-14. 

mandatory statute 

The statute requiring appellant to 
file, within thirty days after appeal 
is perfected, with clerk of appellate 
court, a transcript or abstract and 
proof of service thereof is plain, un¬ 
ambiguous and “mandatory.” 

Or.—Schaefer v. Montgomery Ward 
& Co., 120 P.2d 235, 167 Or. 679. 
Jurisdiction conferred by transcript 

(1) An appellate court acquires 
jurisdiction on the filing of a tran¬ 
script. 

Neb.—Marvel v. Craft, 219 N.W. 242, 
116 Neb. 802—Sheldon v. Bills, 166 
N.W. 117, 102 Neb. 93. 

(2) Where a transcript is filed, the 
filing of an abstract is not jurisdic¬ 
tional. 

Or.—Walker v. Fireman's Fund Ins. 
Co., 257 P. 791, 122 Or. 179. 

On appeal from probate court 

(1) In some jurisdictions, the dis¬ 
trict court acquires no jurisdiction 
of an appeal in a probate proceeding 
until a transcript is filed. 

Okl.—O'Neill v. Cunningham, 14 P. 
2d 421, 159 Okl. 114. 

(2) In other jurisdictions, accord¬ 
ing to the construction placed on 
statutes relating to the taking of ap¬ 
peals to the circuit court from the 
probate court, the filing of the affi¬ 
davit for appeal and the order of the 
probate court granting the appeal is 
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requirement will result in the dismissal of the ap¬ 
peal, as discussed infra § 1084. 

A rule of court requiring the filing of a certain 
number of uncertified copies of the transcript in ad¬ 
dition to the original certified transcript is man¬ 
datory. 29 In some jurisdictions the transcript of 
the record must be filed in the lower court rather 
than the appellate court. 29 * 5 


Duty of filing . Except, perhaps, where the case 
was filed in forma pauperis, 29 * 10 it is the duty of 
appellant, 30 and not of appellee 31 or the clerk of 
court, 32 to see that a sufficient transcript or ab¬ 
stract or permissible substitute therefor is filed in 
the appellate court. This is true even though ap¬ 
pellee has filed or has a right to file a transcript or 
abstract. 33 Stated otherwise, it is the duty of 


a prerequisite to the right of the cir¬ 
cuit court to exercise jurisdiction. 
Ark.—Miller v. Oil City Iron Works, 
45 S.W.2d 36, 184 Ark. 900. 

(3) In construing a statute requir¬ 
ing the transmission of both a tran¬ 
script and the original papers, it was 
held that the requirement regarding 
the transmission of the papers is not 
jurisdictional. 

Mo.—Lormis v. Hartmann, App., 193 
S.W. 36. 

29- N.C.—Wachovia Bank & Trust 
Co. v. Miller, 133 S.E. 97, 191 N.C. 
787. 

29.5 Kan.—Gibbs v. Central Sur. & 
Ins. Corp., 181 P.2d 498, 163 Kan. 
252. 

29.10 Appellant relieved of duties 
Where action was filed in forma 
pauperis and original appeal was 
granted without bond, appellant was 
relieved of any further duty in per¬ 
fecting appeal, and it was the duty 
of the clerk to lodge the record in 
court of appeal within the return 
day. 

La.—Bolton v. Eznack, App., 187 So. 
840. 

30* Ark.—Brooks v. Wooten-Epes 
Co., 149 S.W.2d 553, 202 Ark. 204. 
Cal.—Commercial Credit Co. v. Re¬ 
gan, 129 P.2d 143, 54 C.A.2d 802- 
Dr. Miles California Co. v. Bron- 
stone, 118 P.2d 889, 47 C.A.2d 721 
—Klein v. Larronde, 82 P.2d 1115, 
28 C.A.2d 561—Benson v. Olender, 
240 P. 61, 74 C.A. 273. 

Fla.—Crichlow v. Equitable Life As- 
sur. Soc. of TJ. S., 142 So. 219, 105 
Fla, 640. 

La—McDermott v. Kilpatrick, 5 So. 
2d 332, 198 La 1053—Aaron v. Mi- 
zer, 199 So. 398, 196 La 481—Dre- 
her v. Guaranty* Bond & Finance 
Co., 192 So. 246, 193 La 757—Lew¬ 
is v. Burglass, 171 So. 564, 186 La. 
36—Williams v. Ley land Line S. S. 
Co., 119 So. 431, 167 La 473—Cann 
v. Ruston State Bank, 99 So. 221, 
155 La 283. 

Gazzo v. Bisso Ferry Co., App., 
174 So. 132—Wiggins v. Texas & N. 
O. R. Co., 135 So. 265, 17 LaApp. 
31—Kinchen v. Royal Exchange 
Assurance, 124 So. 844, 12 La.App. 
8 . 

Minn.—McFadden Lambert Co, v. 
Winston & Newell Co., 296 N.W. 
18, 209 Minn. 242. 


Mo.—Thurman v. Smith, 39 S.W.2d 
336, 327 Mo. 894. 

Bailey v. City of Charleston, 
App., 204 S.W.2d 500—Sellers v. 
National Fire Ins. Co. of Hart¬ 
ford, 163 S.W.2d 97, 236 Mo.App. 
933—Lovins v. Mutual Commerce 
Cas. Co., 156 S.W.2d 955, 237 Mo. 
App. 651—Ross v. Speed-O Corpo¬ 
ration of America, App., 130 S.W. 
2d 180—Lyvers v. Rutherford, 
App., 80 S.W.2d 729. 

Tenn.—Davis v. Boyd, 241 S.W.2d 
510, 192 Tenn. 409. 

Brown v. Jarvis, 123 S.W.2d 852, 
22 Tenn.App. 394. 

Tex.—Callahan v. Stover, Civ.App., 
263 S.W.2d 630, error refused. 
Wash.—Prentice Packing & Storage 
Co. v. United Pac. Ins. Co., 106 P. 
2d 314, 5 Wash.2d 144. 

4 C.J. p 460 note 15. 

Request of appellant necessary 

The filing of bill of exceptions 
with the clerk could be only on re¬ 
quest of appellant or his counsel. 
Ohio.—Eikenberry v. McFall, App., 
36 N.E.2d 27. 

Duty to invoke aid of court 

Where complete record on appeal 
had not been filed in supreme court 
on or before the first return day, 
it was duty of appellants to invoke 
aid of supreme court in obtaining a 
completed record, and in absence of 
service of summons on appellees pri¬ 
or thereto, it was not the legal re¬ 
sponsibility of appellees to invoke 
aid of the supreme court. 

Miss.—Cassidy v. Central Lumber 
Co., 67 So.2d 266, 219 Miss. 96. 

Appellant has burden of making 
an adequate record and preserving it 
in a settled case to enable reviewing 
court to review questions raised on 
appeal. 

Minn.—Bartl v. City of New Ulm, 72 
N.W.2d 303, 245 Minn. 148. 

Duty to pay reporter 
Where trial court had no regular 
reporter and plaintiff’s counsel hired 
reporter to take testimony rather 
than to have clerk of court take it 
in longhand and court informed re¬ 
porter that plaintiff alone was re¬ 
sponsible for her compensation, clerk 
was not obliged to pay private re¬ 
porter and plaintiff was solely re¬ 
sponsible for filing a transcript of 
evidence prior to return date of ap¬ 
peal. 


La.—Morgan v. Kent, App., 83 So.2d 
672. 

31. Miss.—Cassidy v. Central Lum¬ 
ber Co., 67 So.2d 266, 219 Miss. 96. 

Mo.—Lyvers v. Rutherford, App., 80 
S.W.2d 729. 

4 C.J. p 461 note 17. 

32. La.—McDermott v. Kilpatrick, 
5 So.2d 332, 198 La. 1053—Aaron 
v. Mizer, 199 So. 398, 196 La. 481 
—Kirkland v. Edenborn, 73 So. 719, 
140 La. 669. 

Gazzo v. Bisso Ferry Co., App., 
174 So. 132—Wiggins v. Texas & 
N. O. R. Co., 135 So. 265, 17 La. 
App. 31. 

Mo.—Thurman v. Smith, 39 S.W.2d 
336, 327 Mo. 894. 

4 C.J. p 461 note 18. 

Clerk’s failure as no excuse 
Fact that appellant relied on clerk 
of court who failed to transmit the 
transcript is no excuse for failure to 
file it in the appellate court in time. 
Mo.—Bailey v. City of Charleston, 
App., 204 S.W.2d 500. 

33. Mo.—Lyvers v. Rutherford, 

App., 80 S.W.2d 729. 

State officers appealing 

A statute exempting state officers, 
such as the superintendent of banks, 
from the requirement of furnishing 
security on appeal, does not relieve 
them from the necessity of directing 
the court clerk to transmit the tran¬ 
script, pleadings, and proper papers 
to the appellate court, and an appeal 
by such officer will be dismissed 
where he fails to act within the stat¬ 
utory time. 

Ohio.—Owens v. Fulton, 1 N.E.2d 
161, 51 Ohio App. 354. 

Transcript accompanying motion to 
quash appeal 

The mere pendency of a motion by 
appellee to quash the appeal, the mo¬ 
tion being accompanied by a tran¬ 
script prepared and filed by appellee, 
does not relieve appellant from the 
mandatory requirement that he file 
a transcript, where he has not ap¬ 
plied for and obtained an order ex¬ 
tending the time for filing his tran¬ 
script and has not applied for an or¬ 
der of court allowing him to adopt 
and use the transcript filed by appel¬ 
lee. 

Fla.—Crichlow v. Equitable Life As- 
sur. Soc. of U. S., 142 So. 219, 105 
Fla. 640. 
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appellant to see to it that the clerk below transfers 
the files within the required time prior to the hear¬ 
ing of the appeal. 33 - 5 

No degree of diligence will excuse his failure to 
file ; 34 and, while the responsibility is on counsel to 
properly prepare and present the record in the ap¬ 
pellate court, 34 * 5 appellant cannot escape the con¬ 
sequences of a failure to file by saying that the 
neglect was that of his attorney 35 or some other 
person. 35 -’ 5 

The duty of filing a corrected record devolves on 
the party who procures it. 36 

Several cases; consolidated appeals . Where sev¬ 
eral cases were heard separately, and separate no¬ 
tices of appeal were filed, each of the several ap¬ 
pellants must file a certified report of the trial pro¬ 
ceedings, even though an order consolidating the 


appeals has been entered. 36 * 5 

Duty of transmission . It is generally the duty of 
the clerk of the lower court to transmit the tran¬ 
script of the record on appeal; 37 and in performing 
this duty the clerk acts as an officer of, and under 
the control of, the lower court. 33 It is similarly 
the duty of the clerk of the appellate court to file 
the papers and docket the case in the appellate 
court ; 38 - 5 and when a clerk fails to perform this 
duty appellant will not necessarily suffer, as dis¬ 
cussed infra § 1084. 

Provided appellant has the right to appeal, 3810 
the performance of this duty may be compelled by 
mandamus, 39 by a rule requiring the clerk to show 
cause, 40 or by certiorari 41 

In some jurisdictions it is the duty of a county 
judge to transmit a transcript to the district court 


Sight of appellee to file transcript 

(1) Under some statutes or rules 
of court appellee has the right 
which is absolute, to file such tran¬ 
script or abstract whenever he 
chooses to do so, as where appellee's 
purpose is to expedite the considera¬ 
tion and decision of the appeal. 

Ky.—Mattingly v. Brents, IB2 S.W. 
109, 156 Ky. 844. 

Tex.—Davis v. City of San Antonio, 
Civ.App., 132 S.W.2d 142. 

(2) However, a statute which pro¬ 
vides that “the appellee may file an 
authenticated copy of the record in 
the clerk’s office of the court of ap¬ 
peals with the same effect as if filed 
by the appellant” does not give the 
right to an appellee to file the tran¬ 
script before the losing party has 
taken an appeal. 

Ky.—Ruddle v. Summers, 57 S.W. 
609, 22 Ky.L. 488. 

33J> Minn.—McFadden Lambert Co. 
v. Winston & Newell Co., 296 N. 
W. 18, 209 Minn. 242. 

34. Kan.—Kennard v. Alexander, 84 
P. 377, 73 Kan. 30. 

34.5 Fla.—Shore v. Shore, 190 So. 
48, 138 Fla. 586. 

35. Nev.—Corpus Juris cited la 
Sullivan v. Nevada Industrial Com¬ 
mission, 14 P.2d 262, 263, 54 Nev. 
301. 

N.C.—Truelove v. Norris. 67 S.E. 487, 
152 N.C. 755. 

35*5 Responsibility for neglect of 
agent 

When an appellant intrusts some 
one else to deliver the transcript to 
clerk of appellate court, the one so 
Intrusted becomes agent for appel¬ 
lant, and if agent neglects or fails 
to deliver transcript within time al¬ 
lowed by law, the appellant must 
bear consequence of such failure or 
neglect. 


La.—Dreher v. Guaranty Bond & Fi¬ 
nance Co., 192 So. 246, 193 Lcl 757. 

36* Iowa.—Culbertson v. Salinger, 
82 N.W. 925, 111 Iowa 447. 

36*5 Reason for rule 

The reason each appellant must 
separately file is in order for the 
proceedings of the trial court relat¬ 
ing to the objections of the particu¬ 
lar appellant to become a part of the 
record. 

Ill.—People ex rel. Me Ward v. Wa¬ 
bash R. Co., 57 N.E.2d 851, 388 Ill. 
312. 

37. Idaho.—In re O’Brien’s Estate, 

262 P. 152, 44 Idaho 729. 

La.—Osborne v. Mossier Acceptance 
Corp., 29 So.2d 58, 210 La. 1048, 
followed in 29 So.2d 60, 210 La. 
1054. 

Hotel Donaldson Co. v. Anderson 
Hotels of La, App., 75 So.2d 884— 
Felder v. Springfield Farmers* Co¬ 
op. Ass’n, App., 29 So.2d 547—Car¬ 
ter v. Chambers, App., 5 So. 2d 46 
—Wilson v. Lee, App., 196 So. 373 
—Bolton v. Eznack, App., 187 So. 
840—Twin City Motor Co. v. Pet¬ 
tit, App., 177 So. 814—Vinyard v. 
Stassi, App., 152 So. 161. 

Tex.—Callahan v. Stover, Civ.App., 

263 S.W.2d 630, error refused. 
Wash.—Prentice Packing & Storage 

Co. v. United Pac. Ins. Co., 106 P. 
2d 314, 5 Wash.24 144. 

4 C.J. p 461 note 21. 

Certified copies not acceptable 
A certified copy of trial court or,- 
der disallowing two amendments pf 
defendant could not be accented by 
court of appeals as all records from 
trial court must be transmitted di¬ 
rectly by clerk of lower court. 

Ga—Tyson v. Shoemaker, 62 S.E.2d 
586. 83 Ga.App. 33, reversed on 
other grounds 65 S.E.2d 163, 208 
Ga. 28. 


33- U.S.—Hoe v. Kahler, C.C.N.Y., 27 
F. 145. 

38-5 Tex.—Callahan v. Stover, Civ. 
App., 263 S.W.2d 630, error refused. 

38.10 Right to appeal lost 

Where petitioner’s appeal was dis¬ 
missed in trial court on failure to 
prosecute seasonably and supreme 
judicial court on petition also dis¬ 
missed appeal, petitioner lost all 
right to appeal and could not in sub¬ 
sequent mandamus proceeding com¬ 
pel clerk of trial court to prepare 
an appeal record. 

Mass.—Royal Tool & Gauge Corp. v. 
Clerk of Courts for Hampden 
County, 94 N.E.2d 781, 326 Mass. 
390. 

39. U.S.—U. S. v. Gomez, Cal., 3 
Wall. 753, 18 L.Ed. 212. 

Or.—Hager v. Knapp, 78 P. 671, 45 
Or. 512. 

4 C.J. p 461 note 23. 

Jurisdiction, of proceedings 

Court of appeal had jurisdiction 
of mandamus proceedings against 
clerk of district court to have the 
note of testimony transcribed and 
filed in the record on appeal, since 
after appeal is perfected an inferior 
court can inquire only as to trans¬ 
mission of record where none at all 
has been filed or as to sufficiency of 
appeal bond or solvency of sureties. 
La.—State ex rel. Dear & Johnson v. 
Bullock,'App., 169 So. 124. 

40. Md.—t&qurne v. Mackall, 1 Harr. 
&' G. 86. 

Or.—Hager v. Knapp, 78, P. 671, 45 
Or. 512., , 

41. Ky.-^ettle v. , Smith, 139 S.W. 
757, 144 Ky. 5Q6. 

4 C.J. p 461 note 2& 
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clerk on appeal to the district court, in which case 
he acts ministerially. 42 

§ 1084. Effect of Failure to File 

It is discretionary on the part of the appellate court 
whether to dismiss the appeal, affirm the judgment or de¬ 
cree appealed from, or order appellant to supply a tran¬ 
script, where he has not filed one or a required number 
of copies thereof and has not shown good cause for his 
failure to do so. 

Where the filing of a transcript is not regarded 
as essential to jurisdiction, it is discretionary on the 
part of the appellate court whether an appeal should 
be dismissed for failure to file the transcript of the 
record; 42 - 50 and, in general, it has been held that 
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where appellant has not filed any transcript, ab¬ 
stract, or permissible substitute therefor, and has 
not shown good cause for his failure, the court may 
dismiss the appeal, 43 affirm the judgment or decree 
appealed from, 44 or require appellant to supply a 
transcript. 45 

Appellant free of fault. The appeal or writ of 
error should not be dismissed where the failure to 
transmit or file the transcript was due to no fault 
of appellant or plaintiff in error but rather to the 
fault of the judge or clerk of the lower court, 46 
although in some cases the court may dismiss the 
appeal even though appellant is free from fault. 46 * 5 


42. Neb.—In re McShane, 120 N.W. 
1018, 84 Neb. 70. 

42.50 Ohio.—In re Hutson’s Estate, 
133 N.E.2d 347, 165 Ohio St. 115. 

43. Cal.—Levin v. Levin, 148 P.2d 
714, 64 C.A.2d 298—Gray v. Metro- 
Gold wyn-Mayer Corp., 133 P.2d 

673, 56 C.A.2d 940—Doherty v. 
Haydock, 131 P.2d 403, 55 C.A.2d 
945—Sadonko v. Nesterenko, 130 
P.2d 466, 55 C.A.2d 943—Rosenfeld 
v. Hospital of Good Samaritan, 130 
P.2d 455, 55 C.A.2d 943—Paskal v. 
Nesterenko, 130 P.2d 451, 55 C.A.2d 
942—Morey v. Goodwin, 130 P.2d 
451, 55 C.A2d 942—MacConnell v. 
Wilbur, 116 P.2d 791, 46 C.A2d 872 
—Mattern v. Pepsi Cola Bottling 
Co. of California, 104 P.2d 707, 39 
C.A.2d 677—Porter v. Seaside Me¬ 
morial Hospital of Long Beach, 104 
P.2d 707, 39 C.A.2d 678—Scully v. 
Rosanoff, 104 P.2d 706, 40 C.A.2d 
249—Norms v. Associated Accept¬ 
ance Corp., 104 P.2d 659, 39 C.A.2d 

674. 

Fla.—Crichlow v. Equitable Life As- 
sur. Soc. of U. S., 142 So. 219, 105 
Fla. 640. 

Ill.—Brougher v. Lost Creek Drain¬ 
age Dist., 113 N.E. 50, 274 Ill. 193. 
Kan.—Nelson v. State Bank of Keats, 
27 P.2d 208, 138 Kan. 629. 

Minn.—Love v. Anderson, 58 N.W.2d 
316, 239 Minn. 567. 

Mo.—Thurman v. Smith, 39 S.W.2d 
336, 327 Mo. 894. 

Doniphan Telephone Co. v. Pub¬ 
lic Service Commission, 146 S.W.2d 
853, 235 Mo.App. 749—Cloin v. 

Harwell, App., 118 S.W.2d 1054— 
Mackson v. Metropolitan Life Ins. 
Co., App., 115 S.W.2d 219—Mack- 
son v. Metropolitan Life Ins. Co., 
App., 115 S.W.2d 217—Euler v. 
Hageman, App., 115 S.W.2d 106— 
Citizens Bank of Sparta v. AStna 
Casualty & Surety Co., App., 115 
S.W.2d 3. 

Mont.—Byrnes v. Anaconda Copper 
Mining Co., 139 P.2d 544, 113 Mont. 
615. • 

Nev,—Nevada Desert Inn v. Burke, 
185 P.2d 1005, 64 Nev. 604. 

4A C. J.S.—67 


Okl.—Banta v. Banta, 224 P.2d 592, 
203 Okl. 580. 

R. I.—Giguere v. Lapointe, 188 A. 
521, 56 R.I. 475. 

S. C.—Munn v. Price, 159 S.E. 369, 
160 S.C. 186. 

Tex.—McDonald v. Edwards, Civ. 
App., 115 S.W.2d 762, affirmed 153 
S.W.2d 567, 137 Tex. 423. 

Wash.—Fish v. Town of Ruston, 141 
P. 1037, 80 Wash. 700. 

4 C.J. p 461 note 27, p 570 note 84. 

In equity cases 

Rule that on review by bill of ex¬ 
ceptions in an action at law appellate 
court will not dismiss appeal for 
failure to file transcript, where is¬ 
sue is purely one of law, does not ap¬ 
ply on an appeal in a cause in equi¬ 
ty. 

R.I.—Austin v. Newport Trust Co., 
13 A.2d 682, 65 R.I. 87—Corbett v. 
Penhall, 192 A 171, 58 R.L 185— 
Purcell v. John Hancock Mut. Life 
Ins. Co., 183 A 884, 56 R.I. 93. 

I Motion to dismiss granted 

(1) Where no notice to prepare 
transcript on appeal had been filed 
with clerk of superior court or serv¬ 
ed on respondent in accordance with 
rules on appeal, no deposit to cover 
estimated cost of preparing report¬ 
er’s transcript or waiver of such de¬ 
posit had been filed with clerk, no 
proceeding for preparation of record 
on appeal was pending in superior 
court and time to institute such pro¬ 
ceeding had expired, and no excuse 
for appellant’s failure to comply 
with rules on appeal was shown, ap¬ 
peal must be dismissed. 

Cal.—Constantelos v. Rice, 267 F.2d 
375, 123 C.A2d 765. 

(2) Where appellants failed to file 
a transcript supported by a certifi¬ 
cate of a clerk of the superior court 
setting forth the facts as required by 
rules, motion to dismiss the appeal 
was granted. 

Cal.—Schoene v. Tirrell, 129 P.2d 429, 
54 C.A,2d 804—Mazzoni v. Vinetz, 
129 P.2d 429, 54 C.A2d 803—Com¬ 
mercial Credit Co. v. Regan, 129 
P.2d 143, 54 C.A.2d 802—Klein v. 
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Larronde, 82 P.2d 1115, 28 C.A2d 
561. 

44. Cal.—Gering v. Jameson, 257 P. 
2d 498, 118 C.A.2d 294. 

Ill.—Simpson v. Best Laundry Co., 
83 N.E.2d 614, 336 Ill.App. 356. 

Iowa.—Phillips v. Crips, 79 N.W. 

373, 108 Iowa 605. 

4 C. J. p 462 note 29. 

Appellant left in original position 
Where defendant, after denial of 
his motion for new trial, filed notice 
of intention to prosecute a bill of 
exceptions, but defendant did not or¬ 
der and file transcript, and never 
filed a proper bill of exceptions and 
transcript, defendant’s default left 
him in same position as though he 
had never filed a notice of intention 
to prosecute a bill, and judgment 
was properly entered in plaintiff’s 
favor. 

R.I.—Russillo v. Ambrosino, 78 A 
2d 854, 78 R.I. 42. 

45. U.S.—Florida Cent. R. Co. v. 
Schulte, Fla., 100 U.S. 644, 25 L.Ed. 
605. 

4 C.J. p 462 note 30. 

Dismissal not warranted 

Failure to file transcript did not 
warrant dismissal of appeal, since 
transcript could be ordered to be 
provided. 

Ohio.—Durfee v. Edson, App., 71 N. 
E.2d 535. 

46. Idaho.—In re O’Brien’s Estate, 
262 P. 152, 44 Idaho 729. 

4 C.J. p 462 note 28, p 573 note 38. 
Bight of appeal 

The defeated party in a probate 
matter is not deprived of his right 
of appeal by the failure of the coun¬ 
ty judge to perform his statutory 
duty to file the transcript. 

Okl.—O’Neill v. Cunningham, 14 P.2d 
421, 159 Okl. 114—In re Toskey’s 
Estate, 11 P.2d 491, 157 Okl. 216. 

46.5 Inability to locate court report¬ 
er 

Where testimony was taken orally 
before trial judge in proceedings 
against commissioner of revenue, 
and testimony was taken down by 
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Failure to file copies. A rule of court, construed 
not to be in conflict with statutory provisions, re¬ 
quiring the filing of a certain number of uncertified 
copies, as well as one certified transcript, has been 
enforced by refusing to allow the transcript to be 
filed until the rule was complied with by tender¬ 
ing the requisite number of uncertified copies. 47 
Such a rule has also been given effect by dismissing 
the appeal for noncompliance therewith. 48 How¬ 
ever, in a case where an unconstitutional statute 
providing that only one transcript shall be filed ap¬ 
parently remained in force and appellant was justi¬ 
fied in obeying it, the court declined to dismiss the 
appeal for noncompliance with the rule ; 49 and it has 
been held that failure to file a sufficient number of 
copies of the transcript is not ground for quashing 
or dismissing a writ of error, the remedy of defend¬ 
ant in error being to present and file a skeleton 
transcript and ask for affirmance of the judgment. 50 

§ 1085. Effect of Filing Imperfect Transcript 

Except in so far as the appellate court is required to 
give the appellant an opportunity to correct irregularities 
in the transcript, where the appellant files an imperfect 
transcript the court will make such order as seems proper 
under the circumstances. 

While, in general, where appellant files an im¬ 
perfect transcript, the court will make such order as 
seems proper under the circumstances, 51 it has been 
held, on the ground that the appellate court is re¬ 
quired to give appellant an opportunity to cure and 
correct any and all informalities and irregularities 
in the transcript, as discussed supra § 1052, that it 
is not within the discretion of the clerk of the ap¬ 


pellate court to refuse to file an incomplete tran¬ 
script when timely delivered; 515 and such filing, 
if timely, preserves the right of appeal. 51 - 10 Thus, 
under the latter rule, if appellant files an incomplete 
transcript in the appellate court, within the proper 
time or an extension thereof, the appellate court 
will not dismiss the appeal on the ground that the 
transcript is incomplete or for any purely technical 
reason, without first allowing appellant at least two 
legal days in which to correct the errors or omis¬ 
sions in the transcript; 51 - 15 but the statute does not 
apply where the transcript was not filed within the 
allotted time or within an extension thereof. 51 - 20 

The use of certiorari or other proceeding to bring 
up a perfect record is discussed infra §§ 1133-1141. 

§ 1086. Time for Transmission and Filing in 
General 

It is generally required that the transcript be filed 
within a prescribed time or an extension thereof, such 
requirement being regarded as jurisdictional under some 
statutes. While the clerk of the lower court has the duty 
of transmitting the transcript to the appellate court on 
time, the appellant has the duty of causing it to be timely 
filed. 

The general rule that, even though appeals are 
favored in the law and the right of appeal is a con¬ 
stitutional one, the courts, to preserve regularity and 
certainty in their proceedings, must follow legal 
and valid laws and rules regulating the manner of 
exercising the right of appeal, applies to regulations 
relating to the time for the transmission and filing 
of the transcript or abstract of the record; 51 - 50 and, 
it is generally required, for the benefit of appellee 


court reporter, and equity rule re¬ 
quired court reporter to transcribe 
testimony for appeal, but he did not 
do so, was no longer court reporter, 
had left the state, and could not be 
located, motion of appellee to dis¬ 
miss appeal because of failure to file 
transcript as required by statute 
would be granted. 

Ala.—Blair v. Thompson, 52 So.2d 
692, 255 Ala. 613. 

47. Fla.—Bryan v. State, 114 So. 
773, 94 Fla. 909. 

48. N.C.—Wachovia Bank & Trust 
Co. v. Miller, 133 S.E. 97, 91 N.C. 
787. 

48. Fla.—Davis v. Wilson & Toomer 
Fertilizer Co., 92 So. 916, 84 Fla. 
102 . 

50. N.M.—Blanchard v. State, 224 
P. 1047, 29 N.M. 584. 

51. Neb.—State Bank v. Green, 1 N. 
W. 210, 8 Neb. 297. 


Affirmance 

Kan.—Kincaid v. Friedman, 73 P. 

52, 67 Kan. 838. 

4 C.J. p 462 note 31 Taj. 

Consideration, of case on merits 
Ill.—Bochner v. Automatic Time 
Stamp Co., 80 Ill.App. 27. 

Dismissal of appeal 
Cal.—Ciani v. Dubuque Fire & Ma¬ 
rine Ins. Co., C.A., 36 P.2d 658. 
La.—Town of Leesville v. Kapotsy, 
135 So. 251, 17 L»a.App. 599—Rich¬ 
ardson v. Henderson Sugar Re¬ 
finery Co., 5 La.App. 663. 

Wyo.—W. H. Holliday Co. v. Bundy, 
289 P. 1094, 42 Wyo. 61, followed 
in Sandgren v. Bundy, 289 P. 1096, 
42 Wyo. 66, and Laramie Auto Co. 
v. Bundy, 289 P. 1096, 42 Wyo. 68. 
4 C.J. p 462 note 31 £c], [e], [fj. 

Remanding case 

(1) The appellate court may re¬ 
mand the case to the lower court. 
La.—Miller v. Shotwell, 38 La.Ann. 
103. 

N.T.—Doane Steam Pump Co. v. 
Toch, 92 N.T.S. 35. 
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(2) Where documents are attached 
to the record by counsel and are 
not filed with the clerk as required 
by law, a prior order remanding the 
case to have missing documents sup¬ 
plied for completion of the record is 
not complied with and such docu¬ 
ments cannot be considered on ap¬ 
peal. 

La.—Day v. Allen, 136 So. 914, 18 
La. App. 195. 

51.5 La.—Sanders v. Wyatt, 174 So. 
161, 187 La. 80, conformed to, 

App., 176 So. 137. 

51.10 La.—Sanders v. Wyatt, supra. 
51.15 La.—Dent v. Dent, 181 So. 
435, 189 La. 888. 

51.20 La.—Dent v. Dent, supra. 
51.50 Ill.—People, for Use of Tin¬ 
dall v. London & Lancashire In¬ 
demnity Co. of America, 15 N.E.2d 
603, 295 Ill.App. 581. 

La.—Sanders v. Wyatt, App., 170 So. 
519, rehearing denied 171 So. 431, 
reversed on other grounds 174 So. 
161, 187 La. 80, conformed to, App., 
176 So. 137. 
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or defendant in error, 51 - 55 that the abstract or tran¬ 
script of the record be filed within a prescribed time 
or an extension thereof. 51 - 60 

Requirements as mandatory or jurisdictional . De¬ 
pending on the provisions of the applicable statutes 
or rules and the construction thereof, the require¬ 
ments with respect to the timely filing of a tran¬ 
script or abstract of the record have been character¬ 
ized as mandatory, 51 - 65 and jurisdictional, 51 - 70 al¬ 
though in at least one jurisdiction the requirement 
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has been held to be mandatory but not always juris¬ 
dictional. 51 - 75 Under other provisions the require¬ 
ments are merely directory, 51 - 80 or procedural rath¬ 
er than jurisdictional, 51 - 85 or simply not juris¬ 
dictional. 51 - 90 

The nature of the requirement as jurisdictional or 
not, as having some bearing on the effect of a non- 
compliance with it, is discussed infra § 1092. 

On whom duty devolves. While the duty of trans¬ 
mitting the transcript or papers to the appellate 


51.55 Tex.—Guyer v. Prince, Civ. 
App., 106 S.W.2d 1091, error dis¬ 
missed. 

51.60 Ariz.—Sweeney v. Winslow 
Gas Co. f 165 P.2d 316, 64 Ariz. 51. 
Colo.—Smith v. Woodall, 270 P.2d 
746, 129 Colo. 435—Continental Air 
Lines, Inc. v. City and County of 
Denver, 266 P.2d 400, 129 Colo. 1. 
Ky.—Stone v. Stone, 275 S.W.2d 910. 
Tex.—Tydlacka v. Tydlacka, Civ. 
App., 277 S.W.2d 159—Donnelly v. 
Donnelly, Civ.App., 241 S.W.2d 754 
—McKay v. Kelly, Civ.App., 225 S. 
W.2d 992, error refused no revers¬ 
ible error—Barnes v. Raymer, Civ. 
App., 224 S.W.2d 516—Parks v. 
Purnell, Civ.App., 120 S.W.2d 895, 
reversed on other grounds 141 S. 
W.2d 585, 135 Tex. 182. 

51.65 Ark.—Chavis v. Pridgeon, 180 
S.W.2d 320, 207 Ark. 281. 

Cal.—In re Wolper's Estate, App., 
303 P.2d 578. 

Iowa.—Austin v. Firestone Auto 
Supply & Service Stores, 4 N.W.2d 
403, 232 Iowa 288—Miller v. Econ¬ 
omy Hog & Cattle Powder Co., 4 N. 
W.2d 379, 231 Iowa 1369—Herrold 
v. Herrold, 285 N.W. 274, 226 Iowa 
805. 

Ky.—Staton v. Hungerford, 165 S. 
W.2d 967, 292 Ky. 41—Edge v. City 
of Lexington, 93 S.W.2d 854, 263 
Ky. 801. 

Tex.—Ortiz v. Associated Employers 
Lloyds, Civ.App., 294 S.W.2d 880 
—Fred Hall & Son v. New, Civ. 
App., 279 S.W.2d 174—Tydlacka v. 
Tydlacka, Civ.App., 277 S.W.2d 159 
—Hanna v. Home Ins. Co., Civ. 
App., 260 S.W.2d 891, error refused 
no reversible error—Eldridge v. 
Lake Whitney Enterprises, Civ. 
App., 231 S.W.2d 466—Nami v. In¬ 
dustrial Mfg. Co., Civ.App., 223 S. 
W.2d 653—Byrnes v. Blair, Civ. 
App., 183 S.W.2d 287—Booth v. 
Amicable Life Ins. Co., Civ.App., 
143 S.W.2d 836, error dismissed, 
judgment correct. 

Wyo.—Wy-Tex Corp. v. McCullough, 
54 P.2d 895, 49 Wyo. 406. 
Construction. 

The rule with respect to the filing 
of transcript in cases appealed to 
district courts must be construed 
in light of, and together with, the 
rule restricting the right of courts 


to enlarge the period for taking any 
action under the rules relating to 
new trials or motions for rehearing 
or for taking review proceedings. 
Tex.—Callahan v. Stover, Civ.App., 
263 S.W.2d 630, error refused. 
Buie formerly directory 
Tex.—Callahan v. Stover, supra. 
Injury to public or third party 
"The statute is mandatory in its 
provisions when a failure to comply 
therewith will injure the public or a 
third party." 

Or.—Pedro v. Vey, 39 P.2d 963, 964, 
150 Or. 415. 

51.70 Ark.—Chavis v. Pridgeon, 180 
S.W.2d 320, 207 Ark. 281. 

Ind.—Tourkow v. Hoover, 108 N.E. 
2d 195, 122 Ind. App. 676—Drze- 

wiecki v. George, 40 N.E.2d 1004, 
111 Ind.App. 126. 

Iowa.—Miller v. Economy Hog & 
Cattle Powder Co., 4 N.W.2d 379, 
231 Iowa 1369. 

Tex.—Walker v. Cleere, 174 S.W.2d 
956, 141 Tex. 550. 

Ortiz v. Associated Employers 
Lloyds, Civ.App., 294 S.W.2d 880— 
Fred Hall & Son v. New, Civ.App., 
279 S.W.2d 174—Tydlacka v. Tyd¬ 
lacka, Civ.App., 277 S.W.2d 159— 
Hanna v. Home Ins. Co., Civ.App., 
260 S.W.2d 891, error refused no 
reversible error—Phillips v. Reese, 
Civ.App., 256 S.W.2d 162, error re¬ 
fused no reversible error—Magno¬ 
lia Petroleum Co. v. Klingeman, 
Civ.App., 242 S.W.2d 950, error re¬ 
fused—-Cox v. Payne, Civ.App., 231 
S.W.2d 957—Eldridge v. Lake 
Whitney Enterprises, Civ.App., 231 
S.W.2d 466—Byrnes v. Blair, Civ. 
App., 183 S.W.2d 287—Texas State 
Bank of Alice v. John F. Grant 
Lumber Co., Civ.App., 169 S.W.2d 
224—Booth v. Amicable Life Ins. 
Co., Civ.App., 143 S.W.2d 836, error 
dismissed, judgment correct—Mc¬ 
Collum v. Tudor, Civ.App., 100 S. 
W.2d 739. 

Wyo.—Chadwick v. Nagel, 229 P.2d 
502, 68 Wyo. 76—Henning v. City 
of Casper, 182 P.2d 840, 63 Wyo. 
352. 

51.75 Nev.—Graff v. Shipman Bros. 
Transfer Co., 222 P.2d 497, 67 Nev. 
610. 


51.80 Cal.—Lakeview Creamery Co. 
v. Superior Court in and for Los 
Angeles County, 64 P.2d 941, re¬ 
heard 68 P.2d 971, 9 C.2d 779. 

Kinkle v. Fruit Growers Supply 
Co., 128 P.2d 420, 53 C.A.2d 706. 
Okl.—Scott v. Dawson, 58 P.2d 538, 
177 Okl. 213. 

Statement of Tacts 

The filing of settled statement of 
facts in supreme court by appellants 
before submission of case on oral ar¬ 
guments is not a jurisdictional step 
under rules of supreme court, and 
appeal will not be dismissed because 
such statement was filed after sub¬ 
mission. 

Wash.—Bedgisoff v. Morgan, 162 P. 
2d 238, 23 Wash.2d 737, 163 A L.R. 
513, opinion adhered to on rehear¬ 
ing 167 P.2d 422, 24 Wash.2d 971, 
163 A.L.R. 513. 

51.85 Fla.—In re Ringling’s Estate, 
24 So.2d 525, 156 Fla. 810. 

Kan.—In re Benso’s Estate, 199 P.2d 
523, 165 Kan. 709. 

51.90 La.—Lewis v. Burglass, 171 
So. 564, 186 La. 36. 

Nev.—Squires v. Mergenthaler Lino¬ 
type Co., 99 P.2d 20, 60 Nev. 62— 
Thiess v. Rapaport, 66 P.2d 1000, 
57 Nev. 434. 

N.M.—Pankey v. Hot Springs Nat. 

Bank, 84 P.2d 649, 42 N.M. 674. 
Utah.—Ricks v. Budge, 64 P.2d 208, 
91 Utah 307. 

Wash.—Fisher v. Hagstrom, 214 P.2d 
654, 35 Washed 632. 

In Oregon 

(1) The filing of a transcript with¬ 
in the required time is not a juris¬ 
dictional requirement under a stat¬ 
ute, enacted in 1943, which substi¬ 
tuted the notice of appeal for the fil¬ 
ing of the transcript as the device 
which confers jurisdiction over the 
appeal on the appellate court. 

Or.—Valley Concrete Pipe Co. v. City 
of Albany, 300 P.2d 411—Wills v. 
Wills, 280 P.2d 410, 203 Or. 479. 

(2) Prior to that time the require¬ 
ment was jurisdictional. 

Or.—State v. Rosser, 86 P.2d 441, 162 
Or. 293, vacated on other grounds 
87 P.2d 783, 162 Or. 293—Ewen v. 
i Smith, 69 P.2d 523, 156 Or. 669. 
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court within the proper time rests on the clerk of submitted to that court 57 cannot be considered, 
the court from which the appeal is taken, 52 and the 

duty of the clerk of the appellate court is timely § 1087. - Limitations Applicable 

to file the papers and docket the cause in the appel- It „ neeessary and sufflcient that the transmission or 
late court, 52 - 5 the duty of causing the transcript or filing of the transcript take place within the time pre¬ 
abstract to be filed in the appellate court within scribed by applicable statute or rule of court. 

the proper time rests on appellant, 53 who may be Except in so far as an extension of time may be 
required to resort to mandamus if necessary to re- authorized; as discussed infra § 1089, it is necessary, 
quire the clerk to act. 53 - 5 an d sufficient, in order to effect a timely transmis- 

Due diligence in procuring a transcript 54 and hav- sion or filing of a transcript or permissible substi- 
ing it filed in time 55 is essential; and an abstract or tute therefor, that the transmission or filing take 
certified copy of the record which is not filed until place within the time prescribed by a valid and ap- 
shortly prior to the day the case is set for hearing plicable statute or rule of court in force at the 
in the appellate court 56 or after the cause has been time. 58 Thus, under a statute or rule of court so 


52. Ariz.—Davis v. Kleindienst, 165 
P.2d 935, 64 Ariz. 67. 

Ga—Fort Oglethorpe v. Catoosa 
County. 55 S.E.2d 753, 80 GaApp. 
188. 

La.—Osborne v. Mossier Acceptance 
Corp., 29 So.2d 58, 210 La. 1048. 
followed in 29 So.2d 60, 210 La. 
1054. 

Felder v. Springfield Farmers' 
Co-op. Ass'n, App., 29 So.2d 547— 
Twin City Motor Co. v. Pettit, 
App., 177 So. 814. 

Mo.—Bergman v. Abner Hood Chem¬ 
ical Co., 173 S.W.2d 545, 237 Mo. 
App. 1272—Sellers v. National Fire 
Ins. Co. of Hartford, 163 S.W.2d 
97, 236 Mo.App. 933—Lovins v. 
Mutual Commerce Cas. Co., 156 S. 
W.2d 955, 237 Mo.App. 651. 

Tex.—Stewart v. Moore, Com.App., 
291 S.W. 886. 

Callahan v. Stover, Civ.App., 263 
S.W.2d 630, error refused. 

Bill of exceptions 

Or.—Losene v. Syvanen, 257 P. 822, 
123 Or. 615. 

When record on appeal Is com¬ 
pleted, it is then the duty of the 
clerk of the trial court to transmit 
copies thereof to the clerk of the 
appellate court. 

Idaho.—California Gulch Placer Min¬ 
ing Co. v. Patrick, 218 P. 378, 37 
Idaho 661. 

52- 5 Tex.—Callahan v. Stover, Civ. 
App., 263 S.W. 2d 630, error refused. 

53- Ky.—Belk-Simpson Co. v. Hill, 
288 S.W.2d 369. 

Mo.—Bailey v. City of Charleston, 
App., 204 S.W.2d 500—Clader v. 
City of Neosho, 192 S.W.2d 508, 
238 Mo.App. 999, transferred, see, 
193 S.W.2d 620, 354 Mo. 1190, ap¬ 
peal retransferred, App., 198 S.W. 
2d 523—Bergman v. Abner Hood 
Chemical Co., 173 S.W.2d 545, 237 
Mo.App. 1272—Sellers v. National 
Fire Ins. Co. of Hartford, 163 S.W. 
2d 97, 236 MoA.pp. 933—Lovins v. 
Mutual Commerce Cas. Co., 156 S. 
W.2d 955, 237 Mo.App. 651—Waters 
v. Waters, App., 122 S.W.2d 96— 


Lyvers v. Rutherford, App., 80 S. 
W.2d 729—Jones v. Reeves, 36 S. 
W.2d 431, 225 Mo.App. 397-—Cha¬ 
pin’s Estate v. Dunavant, App., 208 
S.W. 275—Lasswell v. Langdon, 
App., 204 S.W. 812. 

Tex.—Callahan v. Stover, Civ.App., 
263 S.W.2d 630, error refused. 

However, on appeal from probate 
court, the duty of causing the return 
of the probate court to be filed with¬ 
in a certain time may, under the 
statutes of the particular jurisdic¬ 
tion, rest on the probate court and 
not on appellant. 

Minn.—In re Speiss’ Estate, 212 N. 
W. 167, 170 Minn. 221. 

Xn Louisiana 

(1) Under rules of court and the 
construction placed thereon, it is the 
duty of appellant to see that the 
transcript is filed in the supreme 
court within the legal delay. 

La.—Stockbridge v. Martin, 110 So. 
828, 162 La. 601. 

(2) However, on appeal to the 
courts of appeal, at least in the first 
and second circuits, the duty of fil¬ 
ing the original record with the 
court on appeal within the proper 
time is imposed on the clerk of the 
district court and not on appellant. 
La.—Stockbridge v. Martin, supra. 

Burch v. Mathson, App., 24 So.2d 
476—Davis v. Davis, App., 23 So.2d 
651—Picou v. J. B. Luke's Sons, 
App., 11 So.2d 38, affirmed 16 So.2d 
466, 204 La. 881—Riggs v. F. 

Strauss & Son, App., 2 So.2d 501— 
Succession of Bickham, App., 197 
So. 924—Woodward v. Blair, App., 
197 So. 920—Bolton v. Eznack, 
App., 187 So. 840—Danna v. Yazoo 
& M. V. R. Co., App., 154 So. 365. 

(3) It was formerly held that the 
rule applied only to appeals to the 
court of appeal for the second cir¬ 
cuit. 

La.—Succession of Bickham, App., 
197 So. 924—Woodward v. Blair, 
App., 197 So. 920—Gazzo v. Bizzo 
Ferry Co., App., 174 So. 132—Sand¬ 
ers v. Wyatt, App., 171 So. 431. 
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53.5 Tex.—In re Ritchie's Estate, 
Civ.App., 133 S.W.2d 591. 

54- Cal.—Sweet v. Markwart, 252 P. 

2d 751, 115 C.A.2d 735. 

Idaho.—Clear Lake Power & Im¬ 
provement Co. v. Chriswell, 173 P. 
326, 31 Idaho 339. 

55. Cal.—Sweet v. Markwart, 252 P. 

2d 751, 115 C.A.2d 735. 

Mo.—Lasswell Land & Lumber Co. v. 
Langdon, App., 204 S.W. 812. 

55. Mo.—Bailey v. Nichols, App., 70 
S.W. 2d 1103. 

57. Mo.—City of Hopkins v. Farm¬ 
ers’ & Merchants’ Bank of Hop¬ 
kins, App., 66 S.W.2d 952. 

Tex.—Board of Ins. Com'rs v. Ad¬ 
ams, Civ.App., 286 S.W.2d 698, er¬ 
ror refused no reversible error. 

58. U.S.—Jackson v. Norris, C.C.A. 
Tex., 37 F.2d 511, certiorari denied 
50 S.Ct. 462, 281 U.S. 763, 74 L.Ed. 
1171. 

Ala.—Franks v. City of Jasper, 68 
So.2d 306, 259 Ala. 641—Collins v, 
Thompson, 65 So.2d 491, 259 Ala. 
82—McCoy v. Wynn, 110 So. 129, 
215 Ala. 172. 

Morgan Plan Co. v. Accounts Su¬ 
pervision Co., 41 So.2d 424, 34 Ala. 
App. 457, certiorari denied 41 So. 
2d 428, 252 Ala. 473. 

Ariz.—Schaefer v. Duhame, 181 P.2d 
628, 65 Ariz. 385—Sweeney v. 

Winslow Gas Co., 165 P.2d 316, 64 
Ariz. 51. 

Cal.—Churchill v. Title Insurance & 
Trust Co., 64 P.2d 1092, 8 C.2d 238 
—Wrynn v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 241 P. 849, 197 C. 591. 

Commander Oil Co. v. Bardeen, 
113 P.2d 266, 44 C.A.2d 796. 

D.C.—Vernon v. Provident Relief 
Ass’n, 19 F.2d 710, 57 App.D.C. 236. 
Ga—Byrd v. Goodman, }5 S.E.2d 619, 
192 Ga 466—Dixie Realty Finance 
Co. v. Morgan, 155 S.E. 468, 171 
Ga 348—Atlantic Coast Line R. 
Co. v. Georgia Sweet Potato Grow¬ 
ers' Ass'n, 154 S.E. 698, 171 Ga 
30, answer to certified question 
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providing, the transcript may be required to be filed I before, 60 a certain term, or on or before the call 


during, 59 or at least a prescribed 

conformed to 154 S.ES. 915, 42 Ga. 
App. 82. 

Idaho.—Grand View State Bank v. 
Thams, 263 P. 1000, 45 Idaho 566— 
Stine Lumber & Shingle Co. v. 
Hemenway, 179 P. 505, 32 Idaho 
153. 

Ill.—People ex rel. Nelson v. Equita¬ 
ble Trust Co. of Chicago, 9 N.E.2d 
234, 366 Ill. 465. 

Kohn v. Kohn, 86 N.E.2d 833, 337 
Ill.App. 391—Town of Ganeer, 
Kankakee County v. Cleary, 14 N. 
E.2d 283, 294 Ill.App. 546—Mc¬ 

Carthy v. City of Chicago, 197 Ill. 
App. 564. 

Ind.—Roebuck v. Essex, 17 N.E.2d 
469, 214 Ind. 637. 

Rich v. Public Service Co., 110 
N.E.2d 907, 123 Ind.App. 331. 
Iowa.—Mull e nix v. Fairfield Nat. 
Bank of Fairfield, Iowa, 206 N.W. 
670, 201 Iowa 137. 

Ky.—Kelly v. Shacklette, 161 S.W. 

2d 612, 290 Ky. 430. 

Md.—Powell v. Mackenzie, 112 A. 
290, 137 Md. 266. 

Mass.—Old Colony Trust Co. v. Pep¬ 
per, 150 N.E. 604, 262 Mass. 270. 
Mo.—Moberly v. Watson, 102 S.W.2d 
886, 340 Mo. 820. 

Lyvers v. Rutherford, App., 80 
S.W. 2d 729—Hoffman v. North¬ 
western Nat. Ins. Co., App., 38 S. 
W.2d 730, opinion quashed in part 
on other grounds State ex rel. 
Northwestern Nat. Ins. Co. v. 
Trimble, 18 S.W.2d 21, 322 Mo. 
1236. 

Neb.—Frazier v. Alexander, 196 N.W. 
322, 111 Neb. 294. 

Nev.—Burlington Transp. Co. v. Wil¬ 
son, 110 P.2d 211, 61 Nev. 22— 
Picetti v. Orcio, 41 P.2d 289, 56 
Nev. 1. 

N.J.—Galligan v. Gonzales, 118 A. 
211, 97 N.J.Law 327—Galligan v. 
Gonzales, 116 A. 486, 97 N.J.Law 
327. 

Or.—Goss v. State Industrial Acci¬ 
dent Commission, 12 P.2d 322, 140 
Or. 146. 

S.D.—Peterson v. Great Am. Ins. Co., 
47 N.W.2d 284, 73 S.D. 589. 

Tex.—Hanks v. Texas Employers 
Ins. Ass’n, 128 S.W.2d 1, 133 Tex. 
187. 

Stewart v. Moore, Com.App., 291 
S.W. 886. 

Valley Transit Co. v. Lopez, Civ. 
App., 263 S.W.2d 830, error refused 
no reversible error—Donnelly v. 
Donnelly, Civ.App., 241 S.W.2d 754 
—Alamo Cas. Co. v. Trafton, Civ. 
App., 228 S.W.2d 195—Dulaney v. 
Neely, Civ.App., 173 S.W.2d 730— 
Garrett v. Mercantile Nat. Bank at 
Dallas, Civ.App., 170 S.W.2d 238, 
affirmed 168 S.W.2d 636, 140 Tex. 
. 394—Hooe v. Texas Fire & Casual¬ 
ty Underwriters, Ciy.App., 151 S. 


number of days | day of the div 

W.2d 310—Booth v. Amicable Life 
Ins. Co., Civ.App., 143 S.W.2d 836, 
error dismissed, judgment correct 
—Jenkins v. Runnels, Civ.App., 69 
S.W.2d 810—Walker v. Lyles, Civ. 
App., 45 S.W.2d 315, affirmed 72 S. 
W.2d 1113, 124 Tex. 38. 

Wyo.—Budd v. Roy, 181 P. 140, 26 
Wyo. 210. 

4 C.J. p 463 note 33—24 C.J. p 908 
note 66—51 C.J. p 364 note 65 [a] 
( 2 ). 

In Mississippi 

(1) It has been said that while the 
clerk of the court from which the 
appeal comes is not in default until 
the return day passes without the 
record being filed in the appellate 
court, he should not wait until the 
return day to file the record, the stat¬ 
ute contemplating that he shall make 
up and file the record immediately 
after appellant has complied with 
the law applicable to his appeal. 

Miss.—Meridian Coca-Cola Bottling 

Co. v. Watson, 138 So. 407, 163 
Miss. 486. 

(2) In another case it was said 
that appellant has a reasonable time 
to get the record into the appellate 
court. 

Miss.—Purity Ice Cream Co. v. Mor¬ 
ton, 127 So. 276, 157 Miss. 728. 

Construction in connection with oth¬ 
er rules 

Supreme court rule relating to time 
within which record on appeal must 
be transmitted should be considered 
in connection with provision of Civil 
Practice Act that reviewing court 
may, at its discretion and on such 
terms as it deems just, order or per¬ 
mit record to be amended by correct¬ 
ing errors or adding matters which 
should have been included. 

Ill.—Continental Paper Grading Co. v. 
Howard T. Fisher & Associates, 
Inc., 115 N.E.2d 291, 1 I11.2d 37, 
transferred, see, 120 N.E.2d 577, 3 
Ill.App.2d 118. 

Statutes of limitation distinguished 
Laws prescribing rules of this 
character, although time may be an 
element in them, are intended to de¬ 
fine the circumstances and manner 
of prosecuting appeals, while stat¬ 
utes of limitation refer to, and pre¬ 
scribe the time within which, the 
right of action must be exercised. 
The latter has relation to the right, 
the former to the rules controlling 
and directing its exercise. 

Tex.—Cunningham v. Perkins, 28 Tex. 
488. 

Nature of action as determining ap¬ 
plication of statute 
Where broker originally filed a pe¬ 
tition in equity under Declaratory 
Judgment Act against vendor and 
, purchaser of hotel seeking a deter- 

1061 


ision after the taking of the ap- 

mination which of defendants owed 
him commission for bringing about 
the sale of the hotel, but broker 
thereafter dismissed cause of action 
against purchaser and filed amended 
petition for commission against ven¬ 
dor, and action was properly trans¬ 
ferred to the ordinary docket, action 
ceased to be a declaratory judgment 
action as respects timely filing of 
record on appeal. 

Ky.—Pigg v. Roberts, 226 S.W.2d 35, 
311 Ky. 858. 

Statute as to cases in which bond 
filed 

Statute requiring transcript to be 
filed in appellate court within pre¬ 
scribed time is applicable only to 
cases in which the appeal has been 
completed by furnishing the required 
bond. 

La.—Police Jury of Parish of St. 
James v. Borne, 190 So. 124, 192 La. 
1041. 

“Forthwith” or “thereupon” 

(1) The word “thereupon” within 
statute providing that if judge of dis¬ 
trict court shall neglect or refuse to 
grant new trial within twenty days 
from date on which specifications of 
error are filed with clerk of district 
court, the clerk shall “thereupon” 
transmit to the clerk of supreme 
court the record on appeal and spec¬ 
ifications of error, means “forth¬ 
with.” 

Wyo.—Sayre v. Roberts, 84 P.2d 718, 
53 Wyo. 491. 

(2) The word “forthwith,” as used 
in a statute, has a relative meaning 
depending on the circumstances. 

R.I.—Haynes v. Greene, 121 A. 403,' 
45 R.I. 248. 

59. Tenn.—State v. Mayo, 8 S.W.2d< 
477, 157 Tenn. 339. 

During term of trial or within time 
for filing exceptions 
Tenn.—State v. Mayo, supra. 

On appeal from interlocutory order 
Ind.—Stanley v. Stanley, 131 N.E. 35, 
190 Ind. 528—Gleason v. Carr, 114 
N.E. 82,185 Ind. 715. 

60. Iowa.—Mullenix v. Fairfield Nat. 
Bank of Fairfield, Iowa, 206 N.W. 
670, 201 Iowa 137—Hogan v. Ross, 
205 N.W. 208, 200 Iowa 519. 

Ky.—Holmes v. Clark, 118 S.W.2d 758, 
274 Ky. 349—Edge v. City of Lex¬ 
ington, 93 S.W.2d 854, 263 Ky. 801 
—Williams v. Board of Councilmen 
of City of Frankfort, 8 S.W.2d 377, 
225 Ky. 354—Wathen v. Wathen, 
216 S.W. 93, 186 Ky. 61—Edelston 
v. Edelston, 190 S.W. 1083, 173 Ky. 
252. 

Mo.—Cartee v. Marler, App., 192 S.W. 
2d 634—Jackson v. Renken, App., 
283 S.W. 729. 
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peal, 60 - 5 on or before the return day of the ap¬ 
peal, 61 or the days of grace allowed thereafter, C1 - 5 
or within a prescribed time after the entry of the 


judgment or decree, 6 - the filing of the record in 
the lower court, 62 - 5 the taking or granting of the 
appeal, 63 the filing of the notice of appeal, 64 the fil- 


60.5 Ala.—Hinson v. Cook, 1 So. 2d 
33, 241 Ala. 70—Grimes v. Fulmer, 
180 So. 321, 235 Ala. 645, followed 
in 180 So. 323. 235 Ala. 664 and 183 
So. 924, 28 Ala.App. 630. 

Pirst call after specified period 
In equity case, certificate or tran¬ 
script should have been filed in su¬ 
preme court within sixty days after 
taking of appeal, but where first call 
was less than sixty days after appeal 
was taken, filing of transcript on 
first day of next call was sufficient, 
even though not filed within sixty 
days after taking appeal. 

Ala.—Parker v. Bedwell, 8 So.2d 893, 
243 Ala. 22L 

61. Fla.—Mitchell v. Parrott, 107 So. 
415, 91 Fla. 36. 

La.—Cooper v. One White Model 1950 
Motor Tractor, 64 So.2d 445, 223 La. 
1—Stallings v. Stallings, 154 So. 
729, 179 La. 663. 

Succession of Bongiovanni, App., 
183 So. 570—Weber V. Kemp, App., 
148 So. 279—Schenck v. New Or¬ 
leans Public Service, 130 So. 873, 15 
La. App. 19. 

61.5 La.—Mississippi River Bridge 
Authority for and on Behalf of 
State v. Norman, 89 So.2d 117, 230 
La. 547. 

Extension of time as not carrying 
with it days of grace see infra § 
1089 f. 

Allowance of days of grace; compu¬ 
tation 

(1) The transcript may be filed 
within three ordinary days following 
the return day originally fixed where 
three days are allowed by statute for 
the filing of an application for an ex¬ 
tension of the time for filing the 
transcript and are construed to con¬ 
stitute days of grace for filing. 

La.—Vicknair v. Vicknair, 29 So.2d 
706, 211 La. 159—Roy O. Martin 
Lumber Co. v. Mullen, 137 So. 72, 
173 La. 390—Seib v. Cooper, 127 So. 
380, 170 La. 105—New Iberia Nat. 
Bank v. Lyons, 115 So. 130, 164 La. 
1017. 

Henderson v, Henderson, App., 8 
So.2d 133—Mansaur v. Anding, 
App., 171 So. 187, modified on oth¬ 
er grounds 174 So. 115—Comfort v. 
Motor Service Co., App., 153 So. 552 
—Laurant v. Dendinger, Inc., 126 
So. 600, 13 La.App. 234, modified on 
other grounds Laurent v. Dending¬ 
er, Inc., 127 So. 755, 13 La.App. 234 
—Klumpp y. Fontenot, 1 22 So. 503, 
11 La.App. 27, transferred 119 So. 
66, 167 La. 327—Davis v. Dixon, 5 
La.App. 344—McManemin v. Ma¬ 
lone & Raynor, 1 La.App. 458— 
Bourgh v. Hester, 1 La App. 152. 

4 C.J. p 465 note 42 £a]. 


(2) Section of revised statutes pro¬ 
viding that where appellant files in¬ 
complete transcript or files transcript 
with application for extension with¬ 
in three judicial days after return day 
or omits to file part of record, appel¬ 
late court shall not dismiss appeal 
unless it allows appellant tw-o addi¬ 
tional days to cure irregularities did 
not effect change in code of practice 
article authorizing three days of 
grace after return day for appellant 
to file transcript in appellate court to 
allow additional time. 

La.—Mississippi River Bridge Au¬ 
thority for and on Behalf of State 
v. Norman, 89 So.2d 117, 230 La. 
547. 

(3) For purposes of code of prac¬ 
tice section providing a three-day 
grace period within which appellant 
may file transcript in appellate court 
following return day, "day’' means 
calendar day and not judicial day. 
La.—Mississippi River Bridge Au¬ 
thority for and on Behalf of State 
v. Norman, supra—State ex rel. 
Marcade v. City of New Orleans, 44 
So.2d 305, 216 La. 587. 

(4) Accordingly, Saturday and Sun¬ 
day would be included in computing 
delay for filing transcript or apply¬ 
ing for an extension of time al¬ 
though such days were legal holi¬ 
days and application for extension 
of time for filing transcript on ap¬ 
peal made on Tuesday returnable on 
Friday came too late. 

La.—State ex rel. Marcade v. City of 
New Orleans, 44 So.2d 305, 216 La. 
587. 

62. Ark.—Stebbins & Roberts, Inc. 
v. Rogers, 268 S.W.2d 871, 223 Ark. 
809—Caldwell v. St. Louis Joint 
Stock Land Bank, 62 S.W.2d 39, 187 
Ark. 832. 

Ill.—Chicago Title & Trust Co. v. 

Provol, 282 Ill.App. 173. 

Ind.—In re Heineman’s Estate, 101 
N.E.2d 194, 122 Ind.App. 343. 

Iowa.—Lange v. Myers, 60 N.W.2d 
526, 244 Iowa 1316—Keith v. Con¬ 
way Sav. Bank, 173 N.W. 916, 188 
Iowa 99. 

Wyo.—Coffee v. Harris, 197 P. 649, 
27 Wyo. 394, rehearing denied 199 
P. 931, 27 Wyo. 494. 

Statutes held valid 
Tex.—Hanks v. Texas Employers Ins. 
Ass’n, 128 S.W.2d 1, 133 Tex. 187. 

Traders & General Ins. Co. v. 
Roberts, Civ.App., 93 S.W.2d 1203. 

Application of rule to interlocutory 
orders 

Where supreme court rule provided 
that in all appeals the transcript of 
record must be filed within ninety 
days from date of judgment, appeal 
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from an interlocutory order was sub¬ 
ject to such rule, which covered all 
appeals, whether they are from final 
judgments or interlocutory orders. 
Ind.—McConnell v. Fulmer, 103 N.E. 

2d 803, 230 Ind. 576. 

Tex.—Stubbs v. Thomason, Civ.App., 
244 S.W.2d 844, error dismissed. 

Transmission and filing of original 
record within the required time con¬ 
stitute a sufficient compliance with 
the statute. 

W.Va.—Snuffer v. Spangler, 92 S.E. 
106, 79 W.Va. 628, L.R.A.1918E 149. 

62.5 Construction of statutes 

Rule providing that an appeal to 
supreme court shall be subject to 
dismissal if the record is not filed 
with the supreme court within sixty 
days after such record shall have been 
filed in the office of the clerk of dis¬ 
trict court is not to be construed in 
connection with statute giving an ap¬ 
pellant seventy days after entry of 
judgment to file with clerk of district 
court the record for the appeal and 
does not extend such 60 day period 
by the number of days less than 
seventy days that the record is filed 
in district court. 

Wyo.—North v. Hoffman, 302 P.2d 
757. 

63. Ala.—Brooks v. Brooks, 81 So.2d 
596, 263 Ala. 117. 

Ind.—Spice Valley School Tp. of 
Lawrence County v. Rizer, App., 
1 N.E.2d 289, transferred, see 15 
N.E.2d 390, 214 Ind. 528. 

Md.—Petite v. Homes, Inc., 41 A.2d 
71, 184 Md. 377. 

Mo.—Cartee v. Marler, App., 192 S.W. 
2d 634. 

64. Ark.—West v. Smith, 278 S.W. 
2d 126, 224 Ark. 651. 

Ill.—Winn v. Vogel, 103 N.E.2d 673, 
345 Ill.App. 425—Stribling v. Grace, 
22 N.E.2d 719, 301 Ill.App. 600— 
West Side Trust & Savings Bank 
of Chicago v. Damond, 280 Ill.App. 
343. 

Mo.—Morris Plan Co. of Kan. v. 
Jenkins, App., 216 S.W.2d 160—Cla- 
der v. City of Neosho, 192 S.W.2d 
508, 238 Mo.App. 999, appeal trans¬ 
ferred, see, 193 S.W.2d 620, 354 Mo. 
1190, appeal retransferred, App., 
198 S.W.2d 523. 

“Date” of notice of appeal 
The word “date,” as used in rule 
requiring record on appeal to be 
transmitted to supreme court within 
forty days from date of notice of ap¬ 
peal, does not refer to date line in the 
notice, but to date or time when no¬ 
tice is filed. 

Ariz.—Sweeney v. Winslow Gas Co., 
165 P.2d 316, 64 Ariz. 51. 
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ing of the appeal bond, 65 or the perfection of the 

appeal. 66 

V/here the requirement as to the time for filing 
the transcript is regarded as jurisdictional, as dis¬ 
cussed supra § 1086, it cannot be waived by the par¬ 
ties ; 67 nor can it be modified, dispensed with, or dis¬ 
regarded by order or action of the court; 68 nor 
may the court order a transcript to be filed nunc pro 
tunc as of a date within the required time. 69 How¬ 
ever, in the absence of a valid statute conflicting 
therewith, a rule of court may govern the time for 
filing a transcript. 70 

Particular limitations may not be applicable to 
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an appeal in an equity case 71 or a proceeding for 
an injunction, 71 - 5 or where the transcript need not 
be printed. 72 A rule of court allowing a longer 
time for filing where appellant has by prsecipe 
notified the clerk to include a report of the proceed¬ 
ings at the trial in the record on appeal cannot be 
availed of where, notwithstanding the prsecipe speci¬ 
fies a report of proceedings, the record shows that 
no such report is necessary or proper or, subsequent 
to the prsecipe, appellant has elected not to include 
a report of the proceedings in the record. 72 

Bill of exceptions. A bill of exceptions must be 
transmitted to the reviewing court within the time 
required by law. 74 In error proceedings, the bill of 


65. Ind.—Nash v. Burgess, 135 N.E. 
800, 79 Ind.App. 460—Gates v. Wey- 
enberg, 110 N.E. 227, 60 Ind.App. 
241. 

Piled in time 

Where the undertaking on appeal 
was filed on July 25, and the time 
for excepting to the sufficiency of the 
sureties expired July 30, a transcript 
filed August 30 was within the time 
allowed by law. 

Or.—Kingsley v. Kressly, 111 P. 385, 
60 Or. 167, Ann.Cas.l913E 746. 

66. Nev.—City of Fallon v. Church¬ 
ill County Bank Mortg. Corpora¬ 
tion, 49 P.2d 358, 57 Nev. 1. 

Or.—In re Pine Creek Adjudication, 2 
P.2d 1118, 137 Or. 659—Dibble v. 
David Hodes Co., 277 P. 820, 132 Or. 
596—Walker v. Fireman's Fund Ins. 
Co., 257 P. 701, 122 Or. 179. 

Tex.—Hunter v. Moore, 62 S.W.2d 97, 

122 Tex. 583. 

Gilliam v. Brock, Civ.App., 1 S. 
W.2d 1114—White v. Orndorff, Civ. 
App., 283 S.W. 903—Simpson v. 
Alexander, Civ.App., 183 S.W. 852. 

4 C.J. p 465 note 42. 

Transcript or abstract 
Where both a transcript and ab¬ 
stract are filed, it is sufficient, un¬ 
der the construction accorded a stat¬ 
ute and authorized rules of court, if 
the transcript is filed within thirty 
days after the appeal is perfected, 
even though the abstract is not filed 
until a later date, provided it is filed 
before the expiration of the term 
next following the appeal. 

Or.—Lasene v. Syvanen, 257 P. 822, 

123 Or. 615—Walker v. Fireman’s 
Fund Ins. Co., 257 P. 701, 122 Or. 
179, overruling Sitton v. Goodwin, 
248 P. 163, 119 Or. 74, rehearing 
denied 249 P. 362, 119 Or. 354. 

Transmission of record 

Under some statutes and the con¬ 
struction placed thereon, where no 
bill of exceptions, statement, or tran¬ 
script is necessary, the clerk should 
transmit the portions of the record 
in his possession within thirty days 
from perfection of the appeal; but 


where a bill of exceptions, statement, 
or transcript is necessary, and is 
filed, the clerk has thirty days after 
completion of the record before he 
need transmit it. 

Ariz.—Holman v. Willcox Bank & 
Trust Co., 263 P. 628, 33 Ariz. 235. 

67. Md.—Brinsfleld v. Mather, 171 
A. 357, 166 Md. 473. 

Nev.—Johnson v. Johnson, 22 P.2d 
128, 54 Nev. 433. 

Tex.—Ortiz v. Associated Employers 
Lloyds, Civ.App., 294 SW.2d 8S0— 
Tydlacka v. Tydlacka, Civ.App., 277 
S.W. 2d 159—Cox v. Payne, Civ. 
App., 231 S.W.2d 957. 

4 C.J. p 464 note 35. 

68. Ga.—Fort Oglethorpe v. Catoosa 
County, 55 S.E.2d 753, 80 Ga.App. 
188. 

Iowa.—Coggon State Bank v. Woods, 
238 N.W. 448, 212 Iowa 1388. 

Ky.—Kudelle v. Vizzard Inv. Co., 240 
S.W. 54, 194 Ky. 604. 

Md.—Eastern Sanitary Supply Co. v. 

Cooper, 154 A. 50, 160 Md. 511. 

4 C.J. p 464 note 34. 

Agreement of counsel and order of 
trial court 

Md.—Presstman v. Fine, 159 A. 265, 
162 Md. 133. 

69. Iowa.—Sigourney First Nat. 

Bank v. Redhead, 72 N.W. 651, 103 
Iowa 421. 

Or.—Kelley v. Pike, 20 P. 685, 17 Or. 
330. 

4 C.J. p 464 note 36. 

70. Mont.—Hale v. Belgrade Co., 240 
P. 371, 74 Mont. 308. 

4 C.J. p 464 notes 38, 39. 

In quo warranto proceedings, the 
time for filing the transcript may be 
limited by a rule of court to a period 
less than that prescribed by statute 
as the limit in all appeals. 

Tex.—White v. Rowlett, 34 S.W. 151, 
12 Tex.Civ.App. 378. 

71. Ala.—Spruiell v. Stanford, 61 So. 
2d 758, 258 Ala. 212—Jacobs v. 
Goodwater Graphite Co., 87 So. 363, 
205 Ala. 112. 


71.5 Equity rule held inapplicable 
The statute allowing sixty days 
from day of taking an appeal in 
equity cases for filing of transcript 
is as a general rule not applicable to 
appeals from orders granting or re¬ 
fusing injunctions. 

Ala.—Deaton v. Deaton Truck Lines, 

4 So.2d 895, 242 Ala. 91. 

72. Cal.—In re Keating, 110 P. 109, 
158 C. 109. 

73. Ill.—West Side Trust & Savings 
Bank of Chicago v. Damond, 280 
Ill.App. 343. 

74. Ga.—Atlantic Coast Line R. Co. 
v. Georgia Sweet Potato Growers’ 
Ass'n, 154 S.E. 698, 171 Ga. 30, an¬ 
swer to certified question conform¬ 
ed to 154 S.E. 915, 42 Ga.App. 82. 

Leggett v. State, 145 S.E. 469, 38 
Ga.App. 743. 

Ohio.—O’Leary v. Burnett, App., 92 
N.E.2d 407, motion denied 96 N.E. 
2d 38, 87 Ohio App. 368—Wilson v. 
Sneed, App., 68 N.E.2d 128. 

“Current term” of court 

Certificate of trial judge directing 
that bill of exceptions be transmit¬ 
ted to “current term’’ of court of ap¬ 
peals used quoted phrase as mean¬ 
ing the term to which cases were be¬ 
ing docketed when the case reached 
the court of appeals and was suffi¬ 
cient. 

Ga.—Fort Oglethorpe v. Catoosa 
County, 55 S.E.2d 753, 80 Ga.App. 
188. 

Appeals on questions of law 

The rule requiring briefs, assign¬ 
ments of error, and bill of excep¬ 
tions to be filed within fifty days aft¬ 
er filing of notice of intention to ap¬ 
peal in trial court applies only to 
appeals on questions of law; and an 
appeal designated in notice of appeal 
as on questions of law and fact 
would not be dismissed for failure to 
file briefs, assignments of error and 
bill of exceptions within fifty days 
after filing notice of appeal, although 
appeal was one on questions of law 
only, but appellants would be per¬ 
mitted to file bill of exceptions im- 


1063 



§§ 1087-1088 APPEAL & ERROR 

exceptions must be filed in the reviewing’ court with¬ 
in the period of limitation for prosecuting error 
where it has been perfected and filed in the trial 
court within that period. 75 On appeal, a statute 
limiting the time for filing the transcript necessarily < 
controls the time for filing bills of exception in the 
appellate court where the bills of exception are re¬ 
quired to be brought up in the transcript. 76 

In a jurisdiction where, under the statutes, it is 
the duty of the clerk to forward the bill of excep¬ 
tions to the appellate court as soon as it is settled 
and certified to by the trial judge, but where the 
time for filing it in the appellate court is not pre¬ 
scribed by statute or rule of court, it should be filed 
when the appeal is perfected or as soon thereafter 
as possible. 77 

Statement of facts or state of case. While it has 
been held that there is no limitation as to the time 
when the settled statement of facts, filed in the 
lower court, may be certified to the appellate 
court, 77 - 5 it has also been held that the time for 
filing a statement of facts in the appellate court is 
the same as that for filing a transcript. 78 A statute 
providing that under certain circumstances the 
state of the case shall be filed on or before the 
opening day of the next term of the appellate court 
following the filing of the appeal will, when ap¬ 
plicable, be accorded effect. 79 

Change in requirement . A statute or rule of court 
changing the time for filing the record or transcript 
is not necessarily retroactive so as to be applicable 
to pending cases. 80 However, it may be applicable 
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to pending cases where no reason appears why ap¬ 
plication of the rules would not be feasible or would 
work injustice. 80 - 5 Thus, it may be made applicable 
to such cases where the time remaining for filing is 
not unreasonably short. 81 In a particular instance 
there may be no doubt that, in enacting a new stat¬ 
ute, the legislature intended to, and did, repeal a 
prior statute. 82 

§ 1088. -Computation of Time 

a. In general 

b. Perfecting of appeal 

c. Statutory change 

d. Time of filing 

a. In General 

General rules as to the computation of time for legal 
purposes apply to the filing of a transcript, and provi¬ 
sions must be liberally construed. The commencement of 
the running of the time may be postponed by the pend¬ 
ency of a motion attacking the judgment or order, such 
as a motion for a new trial, or, under rules of court, the 
pendency of a proceeding for the settlement of a state¬ 
ment, bill of exceptions, or transcript. 

General rules relating to the computation of time 
for the filing of legal papers or the performance of 
acts required by law have been applied to the com¬ 
putation of time for the filing of a transcript or ab¬ 
stract of the record on appeal. 82 - 50 Thus, when 
the last day of the prescribed period falls on a 
legal holiday appellant is allowed another day. 82 - 55 
In general, in computing the time within which the 
transcript or abstract of record must be filed the 
provisions of the statutes or rules of court relating 
thereto must be liberally construed, 83 and any doubt 


mediately after entry journalizing 
decision on motion to dismiss ap¬ 
peal. 

Ohio.—Dismier v. White, App., 68 N. 
E.2d 380. 

Perfection of bill held timely 
Where final judgment was rendered 
in term and court did not adjourn for 
more than thirty days thereafter, 
and bill of exceptions was promptly 
tendered but was held by judge with¬ 
out certification pending conference 
between counsel, and after confer¬ 
ence bill was amended and certified 
within sixty days after judgment 
and within period in which bill could 
have been tendered, delay in perfect¬ 
ing bill did not require dismissal. 
Ga.—Hadden v. Fuqua, 22 S.E.2d 377, 
' 194 Ga. 621. 

75. Mo.—Lewis v. Kansas City, 122 
S.W.2d 852, 233 Mo.App. 341. 

Ohio.—Porter v. Rohrer, 115 N.E. 616, 
95 Ohio St. 90. 

76. Tex.—Gilliam v. Brock, Civ. 
App., 1 S.W.2d 1114. 

77. Or.—Lasene v. Syvanen, 257 P. 
-..,622,123 Or. 615. 


77-5 Wash.—Bedgisoff v. Morgan, 
162 P.2d 238, 23 Wash.2d 737, 163 
A.L.R. 513, opinion adhered to on 
rehearing 167 P.2d 422, 24 Wash.2d 
971, 163 A.L.R. 513. 

78. Tex.—Hanks v. Texas Employers 
Ins. Ass'n, 128 S.W.2d 1, 133 Tex. 
187. 

Ziegler v. Hunt, Com.App., 280 
S.W. 546. 

Isbell v. Brown, Civ.App., 195 S. 
W.2d 939, error refused—Evans v. 
Galbraith-Foxworth Lumber Co., 
Civ.App., 43 S.W.2d 481—Zihlman 
v. Fleetwood, Civ.App., 2 S.W.2d 
881—Gilliam v. Brock, Civ.App., 1 
S.W.2d 1114. 

79. N.J.—Berstecher v. Caruso, 99 A. 
410, 89 N.J.Law 426. 

80. Tex.—Texas & P. Ry. Co. v. 
Phillips, Civ.App., 45 S.W.2d 265— 
Bruton v. Texas Power & Light 
Co., Civ.App., 44 S.W.2d 462—Hope 
Oil Corporation v. Humble Oil & 
Refining Co., Civ.App., 43 S.W.2d 
272. 

3 C.J. p 330 note 41 [a] (2)—4 CLJ. p 
464 note 37. 
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80.5 Nev.—Bank of Nevada v. Dray- 
er-Hanson, Inc., 270 P.2d 668, 70 
Nev. 418. 

81. Tex.—Mineral Investing Corpo¬ 
ration v. Bishop Cattle Co., Com. 
App., 78 S.W.2d 174. 

Walker v. Lyles, Civ.App. f 45 S. 
W.2d 315, affirmed 72 S.W.2d 1113, 
124 Tex. 38—Evans v. Galbraith- 
Foxworth Lumber Co., Civ.App., 43 
S.W.2d 481—Hope Oil Corporation 
v. Humble Oil & Refining Co., Civ. 
App., 43 S.W.2d 272. 

82. Iowa.—Dayton v. Pacific Mut. 
Life Ins. Co., 210 N.W. 945, 202 
Iowa 753. 

82.50 La.—State ex reL Mar cade v. 
City of New Orleans, 44 So.2d 305, 
216 La. 587. 

82.55 La.—State ex rel. Marcade v. 

City of New Orleans, supra. 
Computation of days of grace see su¬ 
pra $ 1087. 

83. Mo.—Bailey v. Nichols, App., 70 
S.W.2d 1103—Houston v. Mahoney, 
App., 209 S.W. 565. 

4 C.J. p 464 note 40. 
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should be resolved in favor of appellate jurisdic¬ 
tion. 84 Accordingly, time consumed by the court or 
counsel for the opposite party is to be excluded in 
computing the time in which a transcript is re¬ 
quired to be filed. 85 

Pendency of motion attacking judgment or order . 
The commencement of the running of the time for 
the filing of a transcript or abstract of the record 
may be postponed, by the pendency of a motion 
attacking the judgment or order appealed from, un¬ 
til the determination of the motion or its termination 


as by dismissal, lapse of time, or otherwise; 85 - 5 and 
this rule has been applied with respect to a motion 
to modify 86 or set aside 87 the judgment, or, while 
the rule does not obtain in all jurisdictions, 87 - 5 for 
a new trial, 88 provided such motion is a proper 
one and properly made. 88 - 5 

Other steps or proceedings in trial court . Under 
statutes or rules of court to that effect, the pendency 
of proceedings in the trial court for, or in connec¬ 
tion with, the preparation of the record to be used 
on the appeal, 88 - 10 such as a proceeding for the 


84. Tex.—Commercial State Bank v 
Blackwell, Civ.App., 61 S.W.2d 563. 

85. Idaho.—Featherstone v. Keane, 
108 P. 337, 18 Idaho 24—Armstrong 
v. Henderson, 102 P. 361, 16 Idaho 
566. 

85.5 Tex.—City of Corpus Christi v. 
Gregg, 289 S.W.2d 746. 

86. Ind.—Pittsburgh, C., C. & St. L. 
Ry. Co. v. Kearns, 128 N.E. 42, 191 
Ind. 1. 

87. Ky.—Hermann v. Martin, 55 S. 
W. 429, 107 Ky. 642, 21 Ky.L. 1396. 

87.5 Idaho.—Walton v. Clark, 231 
P. 713, 40 Idaho 86. 

86. Ala.—American Life Ins. Co. v. 
Anderson, 21 So.2d 791, 246 Ala. 
588. 

Cal.—Rath v. Vaughan, 187 P. 44, 45 
C.A. 38—Nathan v. Porter, 172 P. 
170, 36 C.A. 356. 

Colo.—Pueblo v. Mace, 273 P.2d 1015, 
130 Colo. 162. 

Ind.—Gundy v. McDowell Lumber Co., 
185 N.E. 869, 97 Ind.App. 638- 
House v. Cardinal, 122 N.E. 11, 69 
Ind.App. 428—Rusk v. Kokomo 
Steel & Wire Co., 121 N.E. 87, 68 
Ind.App. 627. 

Ky—Hill v. Coy, 266 S.W.2d 312. 

Neb.—Wiegand v. Lincoln Traction 
Co., 244 N.W. 298, 123 Neb. 766. 
Tex.—City of Corpus Christi v. Gregg, 
289 S.W.2d 746—Basham v. Smith, 
233 S.W.2d 297, 149 Tex. 279. 

City of Corpus Christi v. Gregg, 
Civ.App., 267 S.W.2d 478—Bigleben 
v. Stevens, Civ.App„ 262 S.W.2d 785, 
error refused no reversible error— 
Williams v. Voung, Civ.App., 257 
S.W.2d 842—Magnolia Petroleum 
Co. v. Klingeman, Civ.App., 242 S. 
W.2d 950, error refused—Smith v. 
Basham, Civ.App., 227 S.W.2d 853, 
affirmed 233 S.W.2d 297, 149 Tex. 
279—Booth v. Renfro, Civ.App., 150 
S.W.2d 269—Tavera v. Ovalle, Civ. 
App., 143 S.W.2d 634—Meadows v. 
Hays, Civ.App., 137 S.W.2d 838— 
Jank v. Clayton, Civ.App., 119 S.W. 
2d 905—Babb v. Baker, Civ.App., 
114 S.W.2d 609—Beaver v. Beaver, 
Civ.App., 57 S.W.2d 279. 

4 C.J. p 465 note 53. . 

Bate of making order or date of en¬ 
try 

(1) The time for filing transcript 


on appeal began to run when order 
was made overruling motion for new 
trial, and not when such order was 
entered on the minutes. 

Tex.—Boren v. Cerf’s Trust Estate, 
Civ.App., 145 S.W.2d 627. 

(2) However, it was held in an 
earlier case that date on which order 
overruling motion is entered on the 
minutes, rather than the date on 
which it is pronounced, is the one 
from which the time for filing the 
transcript runs. 

Tex.—Commercial State Bank v. 
Blackwell, Civ.App., 61 S.W.2d 563. 

Motion overruled by operation of law 

(1) If motion for new trial is not 
presented to trial court within thirty 
days after filing, it is overruled by 
operation of law and appeal bond 
must be filed within thirty days and 
transcript within sixty days there¬ 
after in order to give court of civil 
appeals appellate jurisdiction in the 
cause. 

Tex.—Smith v. Basham, Civ.App., 227 
S.W.2d 853, affirmed Basham v. 
Smith, 233 S.W.2d 297, 149 Tex. 
279. 

(2) Applying this rule, it was held 
that the transcript was filed too 
late. 

Tex.—Valley Transit Co. v. Lopez, 
Civ.App., 263 S.W.2d 830, error re¬ 
fused no reversible error—Magno¬ 
lia Petroleum Co. v. Klingeman, 
Civ.App., 242 S.W.2d 950, error re¬ 
fused—Bowman v. Traders & Gen¬ 
eral Ins. Co., Civ.App., 219 S.W.2d 
< 148, error refused—Alexander Mo¬ 
tor Co. v. Pruitt, Civ.App., 198 S.W. 
2d 947, error refused—Horwitz v. 
Finkelstein, Civ.App., 182 S.W.2d 
751, error refused—Tunstill v. 
Scott, Civ.App., 182 S.W.2d 734, er¬ 
ror refused without merit. 

Order in effect denying new trial 

An order finally denying a motion 
to vacate an order dismissing the 
proceedings for a new trial is in sub¬ 
stance and effect one deciding and 
denying a motion for a new trial and 
definitely ending the proceeding 
therefor so as to Temove the case 
from the operation of a rule of court 
postponing the commencement of the 
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time for filing a transcript while a 
proceeding for a new trial is pending. 
Cal.—Bryan v. Tevis, 171 P. 433, 177 
C. 626. 

Appeal and proceedings in error dis¬ 
tinguished 

Under the statutes of some juris¬ 
dictions, on a direct appeal, as dis¬ 
tinguished from proceedings in error, 
a motion for a new trial serves no 
purpose whatever and the date of 
overruling it is immaterial, for it 
does not have the effect of extend¬ 
ing the time of the beginning of the 
period for filing the record on appeal. 
Wyo.—Thomas v. Bivin, 235 P. 321, 
32 Wyo. 478. 

88.5 Ind.—Dawson v. Wright, 129 
N.E.2d 796, 234 Ind. 626. 

Isley v. Isley, 56 N.E.2d 513, 115 
Ind.App. 69. 

Motion presenting nothing for review 
A motion for new trial which pre¬ 
sented nothing for review, because 
there had legally been no trial, could 
not extend time for perfecting appeal 
by filing of transcript, and assign¬ 
ment of errors. 

Ind.—Dawson v. Wright, 129 N.E.2d 
796, 234 Ind. 626. 

Where motion for a new trial is 
unauthorized and improper on ac¬ 
count of the nature or condition of 
the cause, the motion or proceedings 
preparatory thereto do not affect the 
time for filing the transcript. 

Neb.—W. L. Huffman Automobile Co. 
v. Moline Plow Co., 193 N.W. 747, 
110 Neb. 279. 

4 C.J. p 468 note 89. 

Motion must be duly filed 

Neb.—Dobesh v. Associated Asphalt 
Contractors, 288 N.W. 32, 137 Neb. 
1, vacated on other grounds 289 N. 
W. 369, 137 Neb. 342. 

Ohio.—Thompson v. Samuels, App., 
120 N.E.2d 326. 

Tex.—Tunstill v. Scott, Civ.App., 182 
S.W. 2d 734, error refused without 
merit. 

88.10 Cal.—Golden Arrow Mines v. 

Hickman, 74 P.2d 1043, 10 C.2d 457. 
Ill.—Ellison v. Ward, 8 N.E. 2d 951, 
290 Ill.App. 529. 
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settlement of a statement, 89 bill of exceptions, 00 or 
transcript specially requested under a statutory pro¬ 
vision, 91 may postpone the commencement of the 
running of the time for the filing of a transcript or 
abstract of the record until the settlement is made, 
or the proceeding therefor is terminated. It has 
been held that the time for the filing of a printed 
transcript of the record in the appellate court does 
not commence to run until an engrossed bill of ex¬ 
ceptions, signed by the trial judge, is filed in the 
trial court. 91 - 5 Furthermore, under some rules of 
court, even though no proceeding for the settlement 
of a bill of exceptions is pending, yet if one may be 
instituted, the time for filing the transcript does not 
begin to run until the time in which the proceeding 
may be instituted has expired. 92 However, appel¬ 
lant cannot extend the time for filing by evasive 
tactics, as by specifying an unnecessary report. 92 - 5 

Uncertified copies of the record are not required 
to be filed until the transcript of the record has been 
transmitted to the appellate court by the clerk or 
other officer of the lower court. 93 


Vacation of court. Under a statute to that effect, 
no exception is made with reference to the time of 
filing of the transcript during the vacation of the ap¬ 
pellate court, where the office of the clerk of the 
court is open during vacation to receive and file 
transcripts, documents, and proceedings. 93 - 5 

Consolidation of separate appeals. An order con¬ 
solidating separate appeals of cases separately tried 
below does not operate to extend the time for 
the filing of a report of the proceedings by each 
appellant. 93 - 10 

From rendition or entry of judgment or decree . 
Statutes and rules of court requiring the filing of a 
transcript within a prescribed time after judgment 
contemplate a final judgment or disposition of the 
cause; 94 and, they contemplate the rendition of the 
particular judgment or order appealed from. 94 - 5 
Under some provisions, the time runs from the ren¬ 
dition of the judgment even though it is not entered 
of record until later ; 95 but the view taken by other 
authorities is that the time runs from, and only 


88. Cal.—Bryan v. Tevis, 171 P. 433, 
177 C. 626. 

Where the proceeding* is wholly un¬ 
authorized under the circumstances, 
its pendency does not affect the time 
for filing the transcript. 

Cal—Vinson v. Los Angeles Pac. R 
Co., 72 P. 840. 7 Cal.Unrep.Cas. 142. 
4 C.J. p 468 note 88. 

90. Cal.—McArthur v. Mt. Shasta 
Power Corporation, 12 P.2d 15, 215 
C. 571—McArthur v. Mt. Shasta 
Power Corporation, 12 P2d 14. 215 
C 570—McArthur v. Mt. Shasta 
Power Corporation, 12 P.2d 14, 215 
C. 569. 

B’aney v. Cline, 192 P. 549. 49 C. 
A. 50. 

Nev.—First Nat. Bank v. Abel, 41 P. 
2d 1061, 56 Nev. 6—Joudas v. 

Squire. 249 P. 1068, 50 Nev. 42— 
B>ttini v. Mongolo, 197 P. 702, 45 
Nev. 245. 

91. Ala.—Colquett v. Williams, 86 
So.2d 381, 264 Ala. 214. 

Cal.—Town of Mill Valley v. Massa¬ 
chusetts Bonding & Insurance Co., 
207 P. 253, 189 C. 52—Williams v. 
Williams. 168 P. 19, 176 C. 230. 

Madera Canal & Irrigation Co. v. 
K. Arakelian, Inc., 279 P. 201, 99 C. 
A. 649. 

Idaho.—Schmershall v. Foster, 215 P. 
979, 37 Idaho 247—Scott v. Madari- 
oa, 188 P. 37, 32 Idaho 756. 

91.5 Cal.—Anderson v. Anderson, 126 
P.2d 614, 20 C.2d 431. 

No engrossed hill in record 
Where trial court settled a bill of 
exceptions to be used on appeal from 
order confirming sale of realty in 
partition proceedings and ordered re- j 


spondent’s attorney to engross the 
bill, but record on appeal contained 
no engrossed bill of exceptions signed 
by trial judge, appellant was not in 
default in filing transcript of record 
in supreme court, and hence motion 
to dismiss appeal from order would 
be denied. 

Cal.—Anderson v. Anderson, supra. 

92. Cal.—Cady v. Sanford, 201 P. 
951, 54 C.A. 29—Rath v. Vaughan, 
187 P. 44, 45 C.A. 38. 

92.5 Ill.—Town of Ganeer, Kankakee 
County v. Cleary, 14 N.E.2d 283, 
294 Ill.App. 546. 

93. Del.—Lofland v. Cahall, 115 A. 
458, 13 Del.Ch. 370. 

93.5 La.—McDermott v. Kilpatrick, 
5 So.2d 332, 198 La. 1053. 

93 10 III.—People ex rel. McWard v. 
Wabash R. Co., 57 N.E.2d 851, 388 
Ill. 312. 

94. Colo.—Pueblo v. Mace, 273 P.2d 
1015, 130 Colo. 162—Youngberg v. 
Orlando Canal & Reservoir Co., 49 
P.2d 384, 97 Colo. 297. 

Ind.—City of East Chicago v. State 
ex rel. Pitzer, 84 N.E.2d 588, 227 
Ind. 241. 

Shew v. Woody, 143 N.E. 607, 
82 Ind.App. 367, reinstatement de¬ 
nied 144 N.E. 248, 82 Ind.App. 367. 
Tex—Walker v. Cleere, Civ,App., 171 
S.W.2d 151, certified questions an¬ 
swered 174 S.W.2d 956. 141 Tex. 550 
—Loper v. Hosier, Civ.App., 148 S. 
W.2d 889, error dismissed, judg¬ 
ment correct—Tavera v. Ovalle, 
Civ.App., 143 S.W.2d 634. 

Order continuing temporary injunc¬ 
tion 

Where original temporary restrain- 
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ing order was to continue in force 
until further ordered, and on Janu¬ 
ary 30 a new order was entered con¬ 
tinuing original order until Febru¬ 
ary 11, and on February 8, trial court 
continued temporary restraining or¬ 
der until April 29, order of February 
8 was in effect the granting of a new 
restraining order to take place of or¬ 
der expiring February 10; and hence, 
where transcript was filed in court 
of civil appeals within twenty days 
after entry of such new order, ap¬ 
peal was timely perfected. 

Tex.—Richardson v. Martin, Civ.App., 
127 S.W.2d 247, error refused. 

94.5 Motion to dissolve or dismiss 
restraining order 

(1) Statute and rule of court was 
held not to require filing of record on 
appeal from order denying motion to 
dissolve injunction within thirty 
days from entry of the order grant¬ 
ing the injunction, but only within 
thirty days from denial of the mo¬ 
tion to dismiss. 

Ill.—Chicago Title & Trust Co. v. 
Provol, 282 Ill.App. 173. 

(2) Where appeal was taken from 
order refusing to dissolve temporary 
restraining order made on April 9, 
rather than from the restraining or¬ 
der, which was granted on March 3, 
transcript filed in the supreme court 
on April 9 was filed within the time 
provided by law. 

Ark.—Page v. McKinley, 118 S.W.2d 
235, 196 Ark. 331. 

95. Ark.—United Drug Co. v. Bedell, 
262 S.W. 316, 164 Ark. 527. 

Ind.—Indianapolis Northern Traction 
Co. v. Long, 127 N.E. 565, 73 Ind. 
App. 390. 
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from, the date on which the judgment is entered of 
record or spread on the minutes." Under such pro¬ 
visions, the time for filing the transcript is not to 
be computed from the announcement of the findings 
of the court of fact and conclusions of law 97 or 
from the date the losing party receives notice of the 
judgment. 98 It has been held that the time does not 
start to run until proper written notice of the entry 
of the judgment in the lower court is served on ap¬ 
pellant. 98 * 5 

From filing of record in lower court. Under a 
rule so providing, the record must be filed with the 
appellate court within a specified time after the 
record or report is filed in the office of the clerk of 
the lower court. 98 * 10 

From transmittal of record to appellate court. 
Under a provision to that effect, the statutory period 
does not begin to run until the transmittal of the 
record by the clerk of the trial court to the appellate 
court. 98 * 15 


APPEAL & ERROR § 1088 

From granting of appeal . Under a statute requir¬ 
ing the filing of the transcript a certain number of 
days before the second term of court after the 
granting of the appeal, an order granting the ap¬ 
peal is not legally effective to start the time running 
until it is signed by the judge, even though it is 
previously entered. 99 

From filing of appeal. A statute requiring, under 
certain circumstances, the filing of a transcript, 
certified as the state of case, on or before the open¬ 
ing day of the next term of court after the filing of 
the appeal refers to the actual date of the filing of 
the appeal and not the last day on which it is per¬ 
missible to file it. 1 It has been held that appellant 
cannot file more than one order of appeal so as to 
stretch the statutory period in which the record can 
be filed or transmitted. 1 * 5 

b. Perfecting of Appeal 

Under some statutes the filing of the transcript is 
computed from the time when the appeal is perfected, 
which may be the time of filing of a bond, the expiration 


Ky.—White v. Sharp, 122 S.W.2d 474, 
275 Ky. 671. 

Xu Texas 

(1) The rule stated in the text pre¬ 
vails. 

Tex.—Bostwick v. Bucklin, 190 S.W. 
2d 818, second case. 

Texas State Bank of Alice v. 
John F. Grant Lumber Co., Civ. 
App., 169 S.W.2d 224. 

(2) Where trial court peremptorily 
instructed jury on January 29 to find 
for appellee and subsequently signed 
a draft of judgment in favor of ap¬ 
pellee which was dated February 26, 
appellant had sixty days from latter 
date to file transcript. 

Tex.—Isbell v. Brown, Civ.App., 195 
S.W. 2d 939, error refused. 

(3) It has also been held that 
the time runs from the date of the 
recording of the judgment or order. 
Tex.—Reed v. Arnold, Civ.App., 103 

S.W. 2d 1100—Merrick v. Street, Civ. 
App., 84 S.W.2d 518—Earnest v. 
Couch, Civ.App., 66 S.W.2d 483- 
Great Plains Oil & Gas Co. v. Cox, 
Civ.App., 2 S.W.2d 567. 

(4) Judge's fiat indorsed on peti¬ 
tion for injunction is an “entry of 
record,” within a statute providing 
that one appealing from a judgment 
granting a temporary injunction may 
file a transcript not later than twen¬ 
ty days after “entry of record" of the 
order or judgment. 

Tex.—Womack v. Carson, Com.App., 
65 S.W.2d 485, rehearing denied, 
Com.App., 70 S.W.2d 416. 

(5) Time does not begin to run 
from the time of a mere docket en¬ 
try. 


Tex.—Great Plains Oil & Gas Co. v. 
Cox, Civ.App., 2 S.W.2d 567. 

96. Wash.—McCrabbe v. Jones, 17 P. 
2d 860, 171 Wash. 326. 

97. Ind—Clark v. State, 117 N.E. 
965, 187 Ind. 276. 

98. Wash.—McCrabbe v. Jones, 17 P. 
2d 860, 171 Wash. 326. 

98.5 Request for certification of 
transcript 

The trial court was not entitled to 
object to certification of transcript 
on appeal on ground that no request 
therefor was filed with clerk within 
ten days after service and filing of 
notice of appeal as required by stat¬ 
ute, where no written notice of entry 
of judgment was ever served upon 
appellant, since the time had not 
started to run. 

Cal.—Best v. Smith, 71 P.2d 78, 22 C. 
A.2d 363. 

Notice of ruling held nullity 

Defendants’ “Notice of Ruling” 
which was served one day after oral 
announcement by court to parties 
that court was dismissing action for 
lack of prosecution, and which was 
served almost a week before order 
of the court was formally entered in 
the minutes, was a nullity, and time 
to file a request for transcript in 
connection with appeal did not com¬ 
mence to run. 

Cal.—Jackson v. Thompson, 110 P.2d 
470, 43 C.A.2d 150. 

98.10 Wyo.—North v. Hoffman, 302 
P.2d 757. 

Time allowed for filing in lower 
court as immaterial 
Rule providing that an appeal to 
supreme court shall be subject to 
dismissal if the record is not filed 
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with the supreme court within sixty 
days after such record shall have 
been filed in the office of the clerk of 
district court is not to be construed 
in connection with statute giving an 
appellant seventy days after entry 
of judgment to file with clerk of dis¬ 
trict court the record for the appeal, 
and does not extend such sixty day 
period by the number of days less 
than seventy days that the record is 
filed in district court. 

Wyo.—North v. Hoffman, supra. 
Erroneous date on judge’s certificate 
In determining whether record on 
appeal was timely filed in the appel¬ 
late court, the report of trial pro¬ 
ceedings was treated as filed on the 
date when the report was lodged 
with clerk of circuit court, notwith¬ 
standing trial judge erroneously dated 
his certificate. 

Ill.—Ekstrom v. Kanies, 135 N.E.2d 
761, 11 Ill.App. 389. 

98.15 Reason for rule 

Court rule requiring record to be 
filed within five days after transmit¬ 
tal by clerk of trial court was in¬ 
tended to cover period of time which 
might intervene from transmitting of 
record of clerk of trial court until it 
reached clerk of court of review. 

Ill.—People ex rel. Nelson v. Equi¬ 
table Trust Co. of Chicago, 9 N.E. 
2d 234, 366 Ill. 465. 

99. Ky.—Security Life Ins. Co. of 
America v. Duncan’s Adm’r, 197 S. 
W. 539, 176 Ky. 724. 

1. N.J.—Berstecher v. Caruso, 99 A. 
410, 89 N.J.Law 426. 

1.5 Md.—Forsythe v. Baker, 23 A.2d 
36, 180 Md. 144. 
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of the time allowed to except to sureties, the time of 
filing of notice of appeal, or the time of service of cita¬ 
tion in error. 

Under statutes to that effect, the various steps 
to be taken in connection with an appeal, including 
the filing of the record or transcript, are computed 
from the time when the appeal is perfected. 1 - 50 

From filing of bond or substitute therefor . The 
filing of a proper bond may perfect an appeal, 2 
but not a writ of error, 3 within the meaning of a 
statute requiring the filing of a transcript within a 
specified time after the perfection of the appeal or 
writ of error. A statute allowing thirty days after 
judgment for the filing of an appeal bond and ninety 
days after the filing of the appeal bond for the filing 
of a transcript is construed to allow one hundred 
and twenty days after judgment for the filing of a 
transcript, even though the appeal bond is filed in 
less than thirty days. 4 An appeal under a statute 
allowing it where appellant is unable to pay the 
costs of the appeal or give security therefor is not 
perfected so that the time for filing the transcript 
commences to run until not only the affidavit of in¬ 
ability to pay costs, but also the certificate of the 
judge that proof of inability to pay has been made, 
is filed. 5 


From expiration of time allowed to except to sure¬ 
ties . In a state wherein a statute requires the fil¬ 
ing of a transcript within a prescribed time after 
the appeal is perfected and another statute provides 
that the appeal shall be deemed perfected from the 
expiration of the time allowed to except to the sure¬ 
ties in the undertaking, or from the justification 
thereof if excepted to, recourse is had, in ordinary 
cases, to the latter statute in computing the time for 
filing the transcript. 6 

From notice of appeal. Where an appeal is re¬ 
garded as perfected on the filing of the notice of 
appeal, the time for filing the report or record, re¬ 
quired to be computed from the date the appeal is 
perfected, begins to run at that time. 6 - 5 Where the 
state or a county is appellant and is not required to 
give a bond or undertaking, the appeal is perfected, 
so as to start the running of the time for filing the 
transcript, when notice of appeal is given, even 
though an appeal bond is unnecessarily filed. 7 

From service or waiver of citation in error . A 
writ of error is not perfected, so as to start the run¬ 
ning of the time for filing a transcript, until serv¬ 
ice of citation in error is made or waived. 8 


1.50 S.D.—Peterson v. Great Am. 
Ins. Co., 47 N.W.2d 2S4, 73 S D. 
589. 

2. Tex.—Rowan v. Wurzbach, Civ. 
App., 44 S.W.2d 1033—Reeves v. 
Fuqua, Civ.App„ 183 S.W. 34. 

Sate of approval of bond 

Where supersedeas and writ of er¬ 
ror bond was filed but not approved 
or disapproved pending receipt of in¬ 
formation as to sureties, waiver of 
citation was signed, and bond was 
approved, filing of transcript within 
sixty days after approval of bond, 
but not within sixty days after sign¬ 
ing of waiver of citation, was suffi¬ 
cient, since writ of error was not 
“perfected” until bond was approved. 
Tex.—National Indemnity Underwrit¬ 
ers of America v. Cherry, Civ.App., 
110 S.W.2d 115. 

Giving notice of appeal and filing un¬ 
dertaking 

Nev.—American Sodium Co. v. Shel¬ 
ley, 264 P. 980, 50 Nev. 416, rehear¬ 
ing denied 267 P. 497, 51 Nev. 26. 

3. Tex.—Wise v. Southern Rock Is¬ 
land Plow Co., Civ.App., 85 S.W.2d 
257—Moody-Seagraves Ranch v. 
Brown, Civ.App., 59 S.W.2d 431— 
Zihlman v. Fleetwood, Civ.App., 2 
S.W.2d 881. 

4. Ind.—Leslie v. Ebner, 117 N.E. 
511, 67 Ind.App. 32, opinion on mer¬ 
its 118 N.E. 829, 67 Ind.App. 32— 


f Thomas v. Davis, 115 N.E. 961, 64 
Ind.App. 378. 

4 C.J. p 463 note 33 [c]. 

5. Tex.—Warren v. Pace, Civ.App., 
253 S.W. 632. 

6. Or.—In re Losie's Estate, 64 P.2d 
525, 156 Or. 207—First Nat. Bank v. 
Frazier, 19 P.2d 1091, 143 Or. 662- 
In re Pine Creek Adjudication, 2 P. 
2d 1118, 137 Or. 659—Irwin v. Kla¬ 
math County, 210 P. 159, 110 Or. 
374—Corbin v. Preston, 212 P. 541, 
109 Or. 230—Chandler v. Todd, 188 
P. 161, 95 Or. 430—Martin v. More¬ 
land, 174 P. 722, 93 Or. 61. 

6.5 Consolidation of separate appeals 
Where five cases were heard as 
separate cases and separate notices 
of appeal were filed, requirement of 
court rule for computation of time 
for filing of report of proceedings 
from date on which appeal is per¬ 
fected by filing of notice of appeal 
was not affected by order consolidat¬ 
ing the appeals, but obligation was 
on each appellant to preserve and 
complete record on its appeal. 

Ill.—People ex rel. Me Ward v. Wa¬ 
bash R. Co., 57 N.E 2d 851, 388 Ill. 
312. 

7. Or.—State v. Vincent, 16 P.2d 636, 
141 Or. 107. 

Tex.—City of Corpus Christ! v. 
Gregg, 289 S.W.2d 746. 

Upsher County v. Throckmorton 
Independent School Dist., Civ.App., 
20 S.W.2d 1105. 
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Second notice of appeal 
When public policy, requiring 
prompt and orderly dispatch of judi¬ 
cial business, demands that strict 
construction be given to rule setting 
forth period within which transcripts 
must be filed in court of civil appeals, 
the purpose and policy of the rule 
will be given effect, but when a 
choice of interpretations of a portion 
of the rule is presented, that inter¬ 
pretation involving unnecessary hard¬ 
ship or harshness should not be 
chosen, and a construction favoring 
decision of appeal on its merits 
should prevail, if reasonably tenable. 
Tex.—City of Corpus Christi v. 
Gregg, Civ.App., 267 S.W.2d 478. 

8. Tex.—Adams v. Bida, 84 S.W.2d 
693, 125 Tex. 458. 

Wise v. Southern Rock Island 
Plow Co., Civ.App., 85 S.W.2d 257 
—Borger v. Morrow, Civ.App., 82 S. 
W.2d 944—Moody-Seagraves Ranch 
v. Brown, Civ.App., 59 S.W.2d 431— 
De Grazier v. Craddock, Civ.App., 
56 S.W.2d 673—Zihlman v. Fleet- 
wood, Civ.App., 2 S.W.2d 881. 

Where there are two or more de¬ 
fendants in error, the time does not 
begin to run until all have been 
served. 

Tex.—Campbell v. First Nat. Bank, 
Com.App., 82 S.W.Sd 954. 

Spur Independent School Dist. v. 
W. A. Holt Co. f Civ.App., 74 S.W.2d 
420. 
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c. Statutory Change 

In applying a statute changing the time for filing a 
transcript to a pending appeal, the time remaining for 
filing is computed by applying to the new period the ratio 
which the unexpired portion of the old period bore to the 
whole of that period. 

In applying a statute changing the time for filing 
a transcript to a pending appeal, the time remaining 
for filing is computed by applying to the new period 
the ratio which the unexpired portion of the old 
period bore to the whole of that period. 8 - 50 Thus, 
where a statute shortening the time for filing a tran¬ 
script is applied to a pending appeal and a portion 
of the time allowed under the prior statute had ex¬ 
pired when the new statute went into effect, the 
time remaining for filing is so computed. 9 Where 
the statute providing for the filing of the record on 
appeal within a prescribed time was subject to dif¬ 
ferent interpretations, the court held that a new 
construction would not be effective until a specified 
period in the future fixed by the court. 9 - 5 

The application of a change in the requirement by 
statute or rule of court to pending cases is discussed 
supra § 1087. 

d. Time of Filing 

Authorities differ as to whether the time of filing is 
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the time the transcript is actually received at the clerk's 
office or the time, subject to certain limitations, when 
it is deposited in the mail. 

While it has been held that the time of filing the 
transcript is determined by the time it actually ar¬ 
rives and is received at the clerk’s office 10 and the 
requisite fee is paid, 11 rather than the time the 
transcript is deposited in the post office or with an 
express company for mailing or delivery to the 
clerk, 12 matter pertaining to the taking of an ap¬ 
peal will, under a rule so providing, be deemed to 
have been filed in time if it is properly deposited 
in the mail one or more days before the last day, 
and received no more than ten days late, 12 * 5 the 
intent behind the rule being that the right to ap¬ 
peal should not be lost if one uses reasonable dili¬ 
gence in complying with the rules. 12 * 10 Moreover, 
under certain circumstances there can be a timely 
filing by the acceptance by the clerk of a construc¬ 
tive delivery, even though the transcript is not ac¬ 
tually delivered to the office of the clerk in time. 12 - 15 

Dating back of amended transcript. Where, after 
an appeal has been perfected, the transcript is re¬ 
quired to be amended by the appellate court as a 
predicate to its filing, the transcript may, when 
filed, be dated back to the time it was originally 
received by the clerk of the appellate court. 12 * 20 


legal waiver 

Where the person executing a 
waiver of service of citation in error 
had no apparent authority, plaintiffs 
in error properly waited for a legal 
waiver on the return of defendants 
in error to the state before proceed¬ 
ing with the writ and had 60 days 
from the date of legal waiver to file 
the records in the appellate court. 
Tex.—Moody-Seagraves Ranch v. 
Brown, Civ.App., 59 S.W.2d 431. 

8.50 Tex.—Hunter v. Moore, 62 S.W. 
2d 97, 122 Tex. 583. 

9. Tex.—Hunter v. Moore, supra— 
Union Assur. Soc. v. Equitable 
Trust Co., 58 S.W.2d 58, 122 Tex. 
293. 

Walker v. Lyles, Civ.App., 45 S. 
W.2d 315, affirmed 72 S.W.2d 1113, 
124 Tex. 38—Texas & P. Ry. Co. v. 
Phillips, Civ.App., 45 S.W.2d 265— 
Evans v. Galbraith-Foxworth Lum¬ 
ber Co., Civ.App., 43 S.W.2d 481. 

9.5 Ark.—West v. Smith, 278 S.W.2d 
126, 224 Ark. 651. 

10. Ind.—Reasor v. Reasor, 60 N.E. 
2d 536, 115 Ind.App. 535. 

Neb.—Larson v. Wegner, 233 N.W. 
253, 120 Neb. 449. 

Indorsement of date on transcript 
The date of filing, indorsed on a 
transcript by the clerk, is merely 


prima facie evidence of the time at 
which it was received by him, and, if 
a mistake is made in the date to the 
prejudice of either party, the court 
will correct it on the proper showing 
being made. 

Neb.—Tootle v. White, 4 Neb. 401. 
Wis.—Moyer v. Strahl, 10 Wis. 83. 

11. La.—Danna v. Yazoo & M. V. R. 
Co., App., 154 So. 365. 

Judicial notice 

The appellate court will take cog¬ 
nizance of the clerk’s record that the 
fee for filing the transcript was not 
paid until after the time for filing 
had expired. 

La.—Danna v. Yazoo & M. Y. R. Co., 
supra. 

Receipt of filing fee as controlling 
The record on appeal is considered 
as having been filed in supreme court 
on date of clerk’s receipt of filing fee, 
not date on which he. received record 
so as to require dismissal of appeal, 
where such fee was received over six¬ 
ty days after filing of record in dis¬ 
trict court. 

Wyo.—Snider v. Rhodes, 79 P.2d 481, 
53 Wyo. 157. 

12. Ind.—Reasor v. Reasor, 60 N.E. 
2d 536, 115 Ind.App. 535. 

Neb.—Larson v. Wegner, 233 N.W. 
253, 120 Neb. 449. 

12.5 Tex.—Phillips v. Reese, Civ. 
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App., 256 S.W.2d 162, error refused 
no reversible error. 

Mailing on last day held not timely 
Fact that appellant placed record in 
the United States mail on last day for 
filing record in the court of civil 
appeals would not make such filing 
timely, since, when mail is used, rec¬ 
ord must be placed therein at least 
one day before last day for filing. 
Tex.—Tydlacka v. Tydlacka, Civ. 
App., 277 S.W.2d 159. 

12.10 Tex.—Phillips v. Reese, 256 S. 
W.2d 162, error refused no reversi¬ 
ble error. 

12.15 Acceptance on telephone of de¬ 
livery by express agency 
Where transcript arrived on last 
day for filing within sixty day period 
established by court rule and railway 
express representative notified court 
clerk at 3:20 P.M. on Saturday after¬ 
noon after clerk had closed his office 
and offered to deliver transcript to 
clerk’s residence but clerk agreed to 
accept constructive delivery by phone, 
tender of transcript would be deemed 
timely notwithstanding clerk through 
inadvertence filed it as of Monday 
rather than Saturday. 

Tex.—La Brier v. Williams, Civ.App., 
212 S.W.2d 827. 

12.20 Tex.—Dyche v. Simmons, Civ. 
App., 264 S.W.2d 208, error refused 
no reversible error. 
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§ 1089. - Extension of Time 

a. In general 

b. Grounds 

c. Application and notice 

d. What constitutes 

e. Vacation or rescission 

f. Construction and effect 

g. Stipulations for extension 

a. In General 

It is the duty of the appellant, unable to file his rec¬ 
ord in time, to secure an extension of time therefor; and 
in general such an extension may be granted by the 
proper court, at least within specified limitations, as with 
respect to the time of granting the extension and the 
period thereof. 

Where appellant is unable to have his record filed 
within the time fixed by statute it is his duty to se¬ 
cure an extension of time therefor; 12 - 50 and when 
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the transcript and statement of facts are not filed 
within the required time, the motion to extend the 
time of filing takes their place. 12 * 55 

Whether an extension can be granted to appellant 
for the filing of the abstract, transcript, or record 
on appeal depends on the provisions of the applicable 
statutes or rules of court; 12 * 60 and in determining 
whether extensions may or should be granted, the 
statutes should be liberally construed and applied 
in favor of appellant. 12 * 65 

Generally a court or judge may extend the time 
for filing a transcript or abstract of the record, 
whether by virtue of authority expressly conferred 
by a statute, or a rule of court not in conflict with 
a statute, 13 or under a statute authorizing the court 
to permit proper acts to be done generally, 13 * 5 or 
under a statute which does not prohibit the court 


12.50 Ariz.—Sweeney v. Winslow 
Gas Co., 165 P.2d 316, 64 Ariz. 51. 
La.—Mansaur v. Anding, App., 171 
So. 187, modified on other grounds 
174 So. 115—Sanders v. Wyatt, 
App., 170 So. 519, rehearing denied 
171 So. 431, reversed on other 
grounds 174 So. 161, 187 La. SO, 
conformed to, App., 176 So. 137. 
Avoidance of presumption of aban¬ 
donment 

Conclusive presumption that appel¬ 
lant has abandoned appeal resulting 
from failure to file transcript within 
time prescribed by law can be avoided 
only by timely application to appel¬ 
late court for extension of return 
day. 

La.—McDermott v. Kilpatrick, 5 So. 

2d 332, 198 La. 1053. 

Pailure to apply held not excused 
Appellant was not excused from 
complying with rule relating to fil¬ 
ing of transcripts on the ground that 
it would have been an idle gesture 
to apply to the court for an extension 
of time to file his transcript when 
that court had ruled that he could 
not file at all unless he had already 
filed an appeal bond, where the ap¬ 
pellate court made no such final rul¬ 
ing until after the maximum time for 
filing motion for extension of time 
under the rule had expired, 

Tex.—Cocke v. Birr, 179 S.W.2d 958, 
142 Tex. 432. 

12.55 Tex.—Anzaldua v. Richardson, 
Civ.App., 279 S.W.2d 169. 

12.60 Tex.—Cocke v. Birr, 179 S.W. 
2d 958, 142 Tex. 432. 

Tavera v. Ovalle, Civ.App., 143 S. 
W.2d 634. 

12.65 Tex.—Cocke v. Birr, 179 S.W. 
2d 958, 142 Tex. 432—Parks v. Pur¬ 
nell, 141 S.W.2d 585, 135 Tex. 182. 

Rhodes v. Turner, Civ.App., 164 
S.W.2d 743. 


13. Ala.—Terry v. State ex rel. Pet- 
tus, 85 So.2d 449, 264 Ala. 133- 
State v. Barton, 58 So.2d 450, 257 
Ala. 230. 

Hines v. McMillan, 87 So. 696, 17 
Ala.App. 509, certiorari granted on 
other grounds Ex parte Hines, 87 
So. 691, 205 Ala. 17. 

Ark.—Shepherd v. Adams, 295 S.W.2d 
356—West v. Smith, 278 S.W.2d 126, 
224 Ark. 651. 

Cal.—Sweet v. Markwart, 252 P.2d 
751, 115 C.A.2d 735—Williams v. 
Davis, 158 P.2d 748, 69 C.A.2d 141. 
Ill.—Meyer v. Meyer, 99 N.E.2d 137, 
409 Ill. 316. 

Klovas v. Wedeskis, 41 N.E.2d 
222, 314 Ill.App. 384. 

Ind.—McConnell v. Fulmer, 103 N.E. 
2d 803, 230 Ind. 576—Smith v. 
American Creosoting Co., 50 N.E. 2d 
915, 221 Ind. 613. 

La.—Wiggins v. Texas & N. O. R. Co., 
135 So. 265, 17 La.App. 31. 

Mo.—Costello v. Goodwin, 210 S.W. 

2d 375, 240 Mo.App. 538. 

Nev.—American Sodium Co. v. Shel¬ 
ley, 264 P. 980, 50 Nev. 416, rehear¬ 
ing denied 267 P. 497, 51 Nev. 26. 

Or.—Walker v. Fireman’s Fund Ins. 

Co., 257 P. 701, 122 Or. 179. 

Tex.—Campbell v. First Nat. Bank, 
82 S.W.2d 954, 125 Tex. 303. 

Utah.—Gee v. Smith, 176 P. 620, 52 
Utah 602. 

Wyo.—In re National Building & 
Loan Ass’n of America, 72 P.2d 
1113, 52 Wyo. 195—Coffee v. Harris, 
199 P. 931, 27 Wyo. 494. 

4 C.J. p 466 note 55. 

Purpose of rules 

(1) Court rule providing for appli¬ 
cation to supreme court for addi¬ 
tional time to prepare, print, and file 
appeal record is designed to afford 
an appellant relief if sufficient facts , 
therefor are found to exist and if 
trial court on timely application has | 
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refused to grant any or adequate 
time. 

Iowa.—Schroder v. Claypool, 16 N 
W.2d 1, 235 Iowa 135. 

(2) The purpose of rules of su¬ 
preme court pertaining to enlarge¬ 
ment of time is to expedite appeals 
by preventing them from lying dor¬ 
mant in trial court and to let appel¬ 
late court know what cases in which 
notices of appeal have been filed are 
live cases in which appellant actual¬ 
ly intends to perfect his appeal. 

Mo.—Clader v. City of Neosho, 193 
S.W.2d 620, 354 Mo. 1190, appeal 
retransferred, App., 198 S.W.2d 
523. 

Rule relating to abstracts 

“When a transcript has been filed 
in conformity with the requirements 
of the statute and the court has 
thereby acquired jurisdiction of the 
cause, the court then by rule may 
provide for extensions of time for 
filing of the abstract without any 
reference to the provisions of the 
statute in respect to the time in 
which orders extending the time for 
filing the transcript must be made." 
Or.—Lasene v. Syvanen, 257 P. 822, 
824, 123 Or. 615. 

13.5 Party giving notice of appeal 
in good faith 

Under statute authorizing court 
from which an appeal is taken to 
permit an amendment or proper act 
to be done when a party in good 
faith has given notice of appeal, and 
has omitted through mistake or acci¬ 
dent to do any other act necessary 
to perfect appeal, and make it ef¬ 
fectual, district court has power to 
extend or fix new time within which 
to file transcript and assignments of 
error. 

S.D.—Abbott v. Rudolph, 44 N.W.2d 
785, 73 S.D. 520. 
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from so doing, 13 * 10 although it has also been held statutes, it has been variously held that the exten- 
that if, at the time in question, the period for filing sion is to be allowed by the lower court or a judge 
the transcript is limited by a statute which does not thereof, 1 ® or by the appellate court or a judge there- 
provide for an extension, the court is without au- of, 16 or by either the trial or appellate court or a 
thority to grant one. 14 judge of either court. 17 

Who may allow extension. Depending on the Statutory requirements with respect to the au- 
circumstances and the provisions of the applicable thority of the court to extend the time must be 


13.10 Kan.—In re Benso’s Estate, 
199 P.2d 523, 165 Kan. 709. 

14. Neb.—Verges v. Roush, 1 Neb. 
113. 

N.J.—Ervin v. Wohlfert, 70 A. 153, 
76 N.J.Law 430. 

Or.—McCarty v. Wintler, 21 P. 195, 
17 Or. 391. 

Tex.—Byrnes v. Blair, Civ.App., 183 
S.W.2d 287. 

Wash.—Ollar-Robinson Co. v. 

O’Neill, 141 P. 194, 80 Wash. 1. 
Statutory charges during pendency 
of appeal 

“The order of extension granted by 
the Court of Civil Appeals allowing 
appellant two weeks from August 
8th in which to file the transcript 
was of no force or effect, as the time 
for filing such record under the old 
law did not expire until September 
6th, and the new law was not effec¬ 
tive on the date such motion for 
extension of time was granted.” 

Tex.—Hunter v. Moore, 62 S.W.2d 
97, 99, 122 Tex. 583. 

15. Ala.—Watkins v. Kelley, 80 So. 
2d 247, 262 Ala, 524. 

Cal.—Williams v. Davis, 158 P.2d 
748, 69 C.A.2d 141. 

Miss.—Metropolitan Casualty Ins 
Co. of New York v. Sullivan, 75 So. 
370, 115 Miss. 399. 

N.M.—Massengill v. City of Clovis, 
267 P. 70, 33 N.M. 318. 

Or.—Valley Concrete Pipe Co. v. City 
of Albany, 303 P.2d 503. 

4 C.J. p 466 note 59. 

Any judge “sitting for trial judge” 
Words “sitting for the trial judge” 
as used in court rule providing that 
any judge sitting for the trial judge 
should have power to settle, sign, 
and seal the bill of exceptions or 
case stated and to extend time there¬ 
for and for filing transcript in su¬ 
preme court, mean sitting for the 
judge who tried the case. 

N.M.—Medler v. Henry, 97 P.2d 661, 
44 N.M. 63. 

District court commissioner has 
authority to grant an extension 
where, under the statutes, the power 
is one which a district judge may 
exercise in chambers. 

Wyo.—Miller v. New York Oil Co., 
235 P. 323, 32 Wyo. 483. 

16. Ala.—Hines v. McMillan, 87 So. 

696, 17 Ala.App. 509, certiorari 

granted on other grounds Ex parte 
Hines, 87 So. 691, 205 Ala. 17. 

Cal.—Peebler v. Chds, 160 P.2d 545, 
26 C.2d 656. 


Colo.—Continental Air Lines, Inc. v. 
City and County of Denver, 266 P. 
2d 400, 129 Colo. 1—Moreau v. 
Buchholz, 236 P.2d 540, 124 Colo. 
302. 

Ill.—McDonald v. McDonald, 115 N. 

E.2d 567, 351 Ill.App. 432. 

Ind.—Hawkins v. Wheat, 59 N.E.2d 
728, 223 Ind. 239. 

Iowa.—Botna Valley State Bank v. 

Cary, 218 N.W. 926, 205 Iowa 913. 
Tex.—Reasonover v. Reasonover, 
Civ.App., 46 S.W.2d 382. 

Utah.—Gee v. Smith, 176 P. 620, 52 
Utah 602. 

4 C.J. p 466 note 60. 

Court, not reporter 

Order for extension of time to file 
record on appeal must be obtained 
from court, not from court reporter. 
Ark.—Southwest Cas. Co. v. Wes¬ 
son, 287 S.W.2d 575. 

Extension by lower court without le¬ 
gal effect 

La.—Southern Premium Service v. 
Oddo, 75 So.2d 20, 226 La. 95. 

Approval by trial judge held imma¬ 
terial 

Where appellants timely filed no¬ 
tice of appeal, and trial court grant¬ 
ed extension of time in which to file 
statement of facts, and appellants 
fi ed motion for extension of time 
in court of civil appeals, and within 
time as extended, but after expira¬ 
tion of time granted by trial court 
statement of facts was filed in court 
of civil appeals, statement was filed 
timely although not approved by tri¬ 
al judge. 

Tex.—McKay v. Kelly, Civ.App., 225 
S.W.2d 992, error refused no re¬ 
versible error. 

Motion filed in court of civil ap¬ 
peals more than sixty days after 
service on writ of error, requesting 
additional time in which to file a 
statement of facts, was improperly 
granted. 

Tex.—Hidalgo County Water Control 
and Improvement Dist. No. 1 v. 
Van Horn, 84 S.W.2d 699, 125 Tex. 
486. 

17. Or.—Hay v. Yokell, 32 P.2d 578, 
147 Or. 148. 

Primarily function of trial court 
Supreme court has inherent pow¬ 
er to enlarge time within which re¬ 
porter’s transcript may be lodged 
with clerk of trial court, but such 
function lies primarily and especial¬ 

1071 


ly within province and jurisdiction 
of trial court. 

Colo.—Smith v. Woodall, 270 P.2d 
746, 129 Colo. 435. 

Even the judge who was disquali¬ 
fied to try the cas9 has jurisdiction 
to grant an order extending the time 
for filing of the transcript on appeal. 
Or.—Lovell v. Potts, 207 P. 1006, 112 
Or. 538. 

Until transcript is filed 

Where a transcript is fi’ed within 
the time allowed, the supreme court 
thereafter alone has authority to ex¬ 
tend the time for filing printed ab¬ 
stracts. 

Or.—Lane v. First Nat. Bank, 270 P. 
476, 131 Or. 350. 

Time of application as controlling 

(1) Appellate court can grant fur¬ 
ther time for filing transcript, but it 
should not be necessary for it to do 
so until after expiration of six 
months from date notice of appeal 
was filed in trial court, since trial 
court has authority to make exten¬ 
sions during that period. 

Mo.—Clader v. City of Neosho, 193 
S.W.2d 620, 354 Mo. 1190, appeal 
retransferred, App., 198 S.W.2d 
523. 

(2) Where trial court still had au¬ 
thority to grant additional time for 
filing transcript of record on appeal 
when counsel for appellant was no¬ 
tified of clerk’s failure to send tran¬ 
script to court of appeals because 
of an alleged irregularity in judge’s 
certificate, proper procedure would 
have been to file a motion in trial 
court for a further extension of time 
as well as obtaining an amended cer¬ 
tificate from trial judge. 

Mo.—Clader v. City of Neosho, su¬ 
pra. 

Limited authority on trial court 

(1) Appellate court rule relating 
to the record on appeal, although it 
authorizes trial judge to extend time 
for filing report of proceedings not 
more than forty-five days, and in 
such instance extends period for fil¬ 
ing record for ten days, confers no 
authority on trial judge or trial 
court to extend time for filing record 
on appeal in any reviewing court. 
Ill.—Cosgrove v. New York, C. & St. 

L. R. Co., 138 N.E.2d 112, 11 III. 
App.2d 574. 

(2) Effect of extension of time in 
trial court as operating to extend 
time for other steps to be taken see 
infra subdivision f of this section. 
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complied with to give the court jurisdiction to grant 
an extension. 18 

Time of granting. As stated infra subdivision c 
of this section, the application for an extension 
must be made within the time limited by law for the 
filing of the transcript, or, if there has been a 
prior extension, within the time allowed by such ex¬ 
tension. Moreover, according to the view asserted 
in a majority of the cases the extension, to be valid, 
must be actually granted before the time for filing 
the transcript has expired and appellant is in de¬ 
fault ; 19 and it has been held that error in granting 
an extension of time after the prescribed period 
has expired is not a matter which can be waived. 19 - 5 
However, another view is that the extension is 
valid if applied for within the proper period, even 
though not granted until after the expiration of 
such period ; 20 and even in jurisdictions wherein the 
first view obtains, the word “within,” as used in the 
statutes, is construed as meaning “not beyond” and 
it is considered permissible to grant an extension of 


time before the appeal is perfected, 21 provided the 
first step in the perfection of the appeal, which con¬ 
sists in the service and filing of a notice of appeal, 
has been taken 22 -within the time limited for taking 
the appeal. 23 

According to some authorities, it is sufficient if 
the order of extension is signed by the judge or 
judges within the required time, even though it is 
not filed or entered on the journal until later; 24 
but other authorities, in determining whether the 
order is timely, deem it effective when, and only 
when, it is delivered to, or placed in the custody of, 
the clerk with intent to make it effective. 25 

Period of extension. A statute in force at the 
time limiting the period for which an extension may 
be granted should be observed and given effect. 26 
However, an extension for a longer period than 
that authorized by statute is deemed valid as to that 
portion of the extension which the judge has power 
to grant; 27 and, as considered infra subdivision f 


18. Or.—Guenther v. Headrick, 28 
P.2d 1088, 145 Or. 701. 

Tex.—Homestead Lumber Co. v. 
Harris. Civ.App., 178 S.W.2d 161— 
Texas State Bank of Alice v. John 
F. Grant Lbr. Co., Civ.App., 169 
S.W.2d 224. 

18. Ariz.—Sweeney v. Winslow Gas 
Co., 165 P.2d 316, 64 Ariz. 51. 

Ark.—Shepherd v. Adams, 295 S.W. 
2d 356—West v. Smith, 278 S.W.2d 
126, 224 Ark. 651—Bolls v. Craig, 
251 S.W.2d 482, 220 Ark. 880. 

Idaho.—In re Drainage Dist. No. 3 
of Ada County, 235 P. 895, 40 Ida¬ 
ho 549—Intermountain Ass’n of 
Credit Men v. Rexburg Farmers’ 
Soc. of Equity, 220 P. 114, 38 Idaho 
121—Blumauer-Frank Drug Co. v. 
First Nat. Bank, 206 P. 807, 35 Ida¬ 
ho 436. 

Ill.—Lukas v. Lukas, 45 N.E.2d 869, 
381 Ill. 429. 

Kowbel v. Richardson, 34 N.E.2d 
875, 311 IlLApp. 244—Akehurst v. 
Summe, 281 IlLApp. 554. 

Iowa.—Schroder v. Claypool, 16 N. 
W.2d 1, 235 Iowa 135. 

Ky.—Edge v. City of Lexington, 93 
S.W.2d 854, 263 Ky. 801—Wermel- 
ing v. Wermeling, 5 S.W.2d 893, 224 
Ky. 107—Kudelle v. Vizzard Inv. 
Co., 240 S.W. 54, 194 Ky. 604. 

Mo.—Costello v. Goodwin, 210 S.W. 
2d 375, 240 Mo.App. 538—Clader v. 
City of Neosho, 192 S.W.2d 508, 
238 Mo.App. 999, transferred, see 
193 S.W.2d 620, 354 Mo. 1190, ap¬ 
peal retransferred, App., 198 S.W. 
2d 523. 

Or.—Dibble v. David Hodes Co., 277 
P. 820, 132 Or. 596—Sitton v. Good¬ 
win, 249 P. 362, 119 Or. 354—Over- 
ton v. Stocker, 246 P. 209, 118 Or. j 


122—Muscatel v. Wolfman, 221 P. 
167, 109 Or. 484—Sitton v. Kidd, 
216 P. 742, 108 Or. 336—Chandler 
v. Todd, 188 P. 161, 95 Or. 430- 
Bell v. Fleming, 160 P. 1150, 81 
Or. 682. 

Tex.—Straley v. Commissioners’ 

Court of Lampasas County, Civ. 
App., 256 S.W.2d 469. 

Wyo.—Chadwick v. Nagel, 229 P.2d 
502, 68 Wyo. 76—Thomas v. Bivin, 
235 P. 321, 32 Wyo. 478—Coffee v. 
Harris, 199 P. 931, 27 Wyo. 494. 

4 C.J. p 466 note 55 [c] (1), (3), p 
467 note 69. 

Extension granted within thirty 
days after overruling of exceptions 
to sureties is, under the statutes of 
the particular jurisdiction, granted 
within the time for filing the tran¬ 
script. 

Or.—Fleming v. Gerlinger Motor Car 
Co., 159 P. 1153, 86 Or. 195. 
Different rule as to abstract 

Where a transcript is filed within 
the statutory time, an order extend¬ 
ing the time for filing an abstract 
need not be made before appellant is 
in default. 

Or.—Lasene v. Syvanen, 257 P. 822, 
123 Or. 615. 

19.5 Tex.—Straley v. Commission¬ 
ers’ Court of Lampasas County, 
Civ.App., 266 S.W.2d 469. 

20. U.S.—Candal De Lopez t. So- 
ciedad Espanola de Auxilio Mutuo 
y Beneficencia, C.C.A.Puerto Rico, 
45 F.2d 331. 

21. Or.—Dibble v. David Hodes Co., 
277 P. 820, 132 Or. 596—White v. 
East Side Mill & Lumber Co., 161 
P. 969, 84 Or. 224. 

4 C.J. p 466 note 55 [c] (4). 
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After appeal has been perfected, an 
extension of time may be granted. 
Nev.—American Sodium Co. v. Shel¬ 
ley, 267 P. 497, 51 Nev. 26. 

22. Or.—Schultz v. Walrad, 179 P. 
904, 92 Or. 315, rehearing denied 
179 P. 991, 92 Or. 315. 

23. Or.—Handy v. Thews, 276 P. 
683, 129 Or. 116. 

24. R.I.—Dailey v. Wilcox, 103 A. 
713, 41 R.I. 239. 

Wyo.—Kendrick v. Healey, 183 P. 37, 
26 Wyo. 261. 

4 C.J. p 466 note 55 [c] (2), [d]. 

25. Or.—Robinson v. Phegley, 177 P. 
942, 93 Or. 299. 

26. Ariz.—Sweeney v. Winslow Gas 
Co., 165 P.2d 316, 64 Ariz. 51. 

Cal.—Feebler v. Olds, 160 P.2d 545, 
26 C.2d 656. 

Ill.—Cosgrove v. New York, C. & St. 
L. R. Co., 138 N.E.2d 112, 11 Ill. 
App.2d 574—Williamson v. Wil¬ 
liamson, 138 N.E.2d 80, 11 Ill.App. 
2d 572. 

Ind.—Wimberg v. Kroemer, 27 N.E. 

2d 115, 108 Ind.App. 65. 

Mo.—Dunlap v. Donnell, App., 234 
S.W.2d 330. 

Or.—Kallunki v. City of Astoria, 220 
P. 145, 109 Or. 363—White v. East 
Side Mill & Lumber Co., 161 P. 969, 
84 Or. 224. 

Wash.—American Fuel Co. v. Benton, 
167 P. 346, 98 Wash. 26. 

4 C.J. p 466 note 55 [a]. 

Statute held not violated 
Or.—Farmers’ & Fruit-Growers’ 

Bank v. Davis, 184 P. 275, 93 Or. 
655. 

27. Miss.—Metropolitan Casualty 
Ins. Co. of New York v. Sullivan, 
75 So. 370, 115 Miss. 399. 
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of this section, the appeal will be considered not¬ 
withstanding the violation of the limitation, where 
the objection is waived. 

b. Grounds 

It is generally required that good cause therefor must 
be shown before a court, in the exercise of its discretion, 
will grant an extension, and some excuse must be offered 
for the delay. 

Even where a court or judge may extend the time 
for filing a transcript or abstract of the record, as 
discussed supra subdivision a of this section, it is 
generally required that a good cause therefor must 
be shown, 28 a strict showing of such good cause 
being frequently required; 28 * 5 and in at least one 
jurisdiction it has been held that the “good cause” 
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required for the granting of an extension of time 
contemplates a situation in which appellant absolute¬ 
ly could not file the transcript within the prescribed 
period. 28 * 10 It is also required that appellant and 
his counsel must have acted in good faith in applying 
for the extension. 28 * 15 

Extensions have been granted where the clerk, 
after bond filed, refused, until after the return 
day, to deliver the transcript because his costs were 
not paid; 29 where the clerk did not complete the 
transcript in time for filing at the proper time; 30 
where the trial judge had delayed in setting out cer¬ 
tain matters in connection with the judgment; 30 * 5 
where the trial court unlawfully refused to settle 


28. Ala.—Harbin v. O’Rear, 86 So. 
2d 279, 264 Ala. 190—State v. Bar¬ 
ton, 58 So.2d 450, 257 Ala. 230. 

Hines v. McMillan, 87 So. 696, 
17 Ala.App. 509, certiorari grant¬ 
ed on other grounds Ex parte 
Hines, 87 So. 691, 205 Ala. 17. 
Cal.—Williams v. Davis, 158 P.2d 
748, 69 C.A.2d 141. 

Fla.—Mitchell v. Mason, 83 So. 869, 
79 Fla. 140. 

Ill.—Sparacino v. Ferona, 133 N.E.2d 
753, 9 Ill.App.2d 422. 

Ind.—McConnell v. Fulmer, 103 N. 

E.2d 803, 230 Ind. 576. 

Tex.—Matlock v. Matlock, 249 S.W. 
2d 587, 151 Tex. 308—Parks v. Pur¬ 
nell, 141 S.W.2d 585, 135 Tex. 182. 

Ortiz v. Associated Employers 
Lloyds, Civ.App., 294 S.W.2d 880— 
Vanderford v. Amthor, Civ.App., 
294 S.W.2d 758—Fred Hall & Son 
v. New, Civ.App., 279 S.W.2d 174— 
Crawford v. Crawford, Civ.App., 
256 S.W.2d 875—Bradshaw v. 
Bradshaw, Civ.App., 187 S.W. 2d 
688—Walker v. Cleere, Civ.App., 
171 S.W.2d 151, certified questions 
answered 174 S.W.2d 956, 141 Tex. 
550—Hooe v. Texas Fire & Casual¬ 
ty Underwriters, Civ.App., 151 S. 
W.2d 310. 

Utah.—Gee v. Smith, 176 P. 620, 52 
Utah 602. 

Statement of facts 
Tex.—Patrick v. Reed, Civ.App., 255 
S.W.2d 444—Goldberg v. Allen, 
Civ.App., 244 S.W. 1113. 

Particular grounds held to warrant 
grant of extension 

(1) Motion by appellant’s counsel 
supported by his own affidavit that 
it was impossible for clerk of dis¬ 
trict court to prepare and file tran¬ 
script within time allowed or grace 
period made “prima facie” case for 
extension of time under court rule. 
La.—Haas v. Cerami, 4 So. 2d 812, 

198 La. 735. 

(2) Where record showed that 
failure to file transcript within time 
fixed was not due wholly to appel- 
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lant’s fault but was due to a mis¬ 
apprehension and to a controversy 
between the parties and the clerk as 
to what should be included in the 
transcript, supreme court order ex¬ 
tending the time in which to file 
transcript was not improvidently is¬ 
sued. 

La—Succession of Edenborn, 22 So. 

2d 673, 208 La 25. 

(3) Supreme court would grant 
additional time in which to file tran¬ 
script of record where appellants al¬ 
leged that delay in preparing and 
filing transcript was due to belief 
that settlement could be arrived at 
between the parties, and delay was 
occasioned by the necessity for se¬ 
curing a supplemental certificate by 
clerk of circuit court showing date 
on which decree appealed from was 
actually recorded in order to show 
that entry of appeal was filed in 
time. 

Fla.—Magnant v. Peacock, 24 So.2d 

314, 156 Fla. 688. 

(4) Where extensions of time were 
necessary for filing of appeal record 
because prior appeals had preced¬ 
ence, and work was not started un¬ 
til shortly before expiration of ap¬ 
peal time, and due to conditions for 
which deputy circuit clerk in charge 
of compiling appeal records was not 
responsible, but for which opposing 
party was partly responsible, it was 
impossible to complete and file rec¬ 
ord any sooner, even though exten¬ 
sions were granted for purpose of 
procuring report already part of rec¬ 
ord, appeal would not be dismissed. 
Ill.—Meyer v. Meyer, 99 N.E.2d 137, 

409 Ill. 316. 

(5) Other cases. 

Cal.—Hagan v. Flesher, App., 302 P. 

2d 827. 

La,—State ex rel. Dear & Johnson 

v. Bullock, App., 169 So. 124. 

Particular grounds held not to war¬ 
rant grant of extension 

Normally, party cannot extend pe¬ 
riod permitted for filing appeal rec- 
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ord in court of review by specifying 
report of proceeding in praecipe 
when such report is not necessary or 
proper. 

Ill.—Meyer v. Meyer, 99 N.E.2d 137, 
409 Ill. 316. 

Cosgrove v. New York, C. & St. 
L. R. Co., 138 N.E.2d 112, 11 Ill. 
App.2d 574. 

Tex.—Bowman v. Phillips Petroleum 
Co., Civ.App., 142 S.W.2d 540. 

28.5 Tex.—Rhodes v. Turner, Civ. 
App., 164 S.W.2d 743—Bowman v. 
Phillips Petroleum Co., Civ.App., 
142 S.W.2d 540. 

28.10 Tex.—Jaye v. Texas Consol. 
Oils, Civ.App., 287 S.W.2d 688. 

28.15 No misrepresentation or con¬ 
cealment shown 

Record did not establish that 
counsel for appellant misrepresent¬ 
ed or concealed any facts in obtain¬ 
ing extension of time in which to 
file transcript. 

La.—Succession of Edenborn, 22 So. 
2d 673, 208 La. 25. 

29. La.—State v. Clerk Second Dist. 
Ct., 22 La.Ann. 585. 

30. Ky.—Alford v. Guffy, 97 S.W. 
369, 30 Ky.L. 54. 

La.—Le Blanc v. Lemaire, 28 So. 

105, 52 La.Ann. 1635. 

Mont.—Petition of Butts, 271 P.2d 
424, 128 Mont. 118. 

4 C.J. p 468 note 75. 

30.5 Reasons for judgment 
Where trial judge stated that he 

intended to give written reasons for 
his judgment in case, written rea¬ 
sons had not been filed with clerk 
of lower court at time order extend¬ 
ing return day for filing transcript 
was entered, and affidavit attached 
to motions seeking further time set 
forth that the transcript was incom¬ 
plete, granting of extension of time 
to complete transcript of appeal was 
proper. 

La.—Brannon v. Zurich General Acc. 
& Liability Ins. Co., App., 56 So. 
2d 287. 
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a proposed bill of exceptions ; 3010 where the tran¬ 
script was delayed because of the trial court’s in¬ 
advertent misinterpretation of the rules and statutes 
concerning transcripts on appeal; 30 - 15 where, until 
otherwise advised by the clerk, appellant was justi¬ 
fied in believing that the transcript could be pre¬ 
pared in time; 31 where the delay arose from the 
desire of appellant to reduce the bulk of the record 
and to save the court from unnecessary labor, 32 or 
from the inability of the stenographer to furnish a 
transcript because of overwork; 33 and where there 
was an agreement to the effect that a transcript 
might be dispensed with unless the court should re¬ 
quire it, and that in such case appellant should have 
a reasonable time to prepare one, coupled with a 
statement that a necessary paper had been lost from 
the court below. 34 Also, an extension has been 
granted in order to afford ample opportunity to file a 
record made up conformably to the views of the 
court. 35 


Although the application will ordinarily be grant¬ 
ed where no delay in the hearing can result there¬ 
from. 36 and the court finds that appellant was not 
at fault, and has used reasonable diligence in at¬ 
tempting to have the record filed in time, 37 never¬ 
theless the matter rests in the discretion of the 
court 38 and there is no merit in a contention that 
an order of extension should be signed as a matter 
of course or as a legal duty. 39 

Before the time will be extended for filing a tran¬ 
script some excuse must be offered for the delay. 40 
It has been held that the time should not be ex¬ 
tended because the clerk of the lower court certifies 
that he cannot, consistently with his other duties, 
have the record ready in time, 41 or where the trial 
judge rescinds an order of appeal previous to the 
return day, and, on a rule to reinstate it, makes a 
decree after the return day has gone by. 42 More¬ 
over, neither the negligence or oversight of appel¬ 
lant or his counsel, 43 nor the pressure of his en- 


30.10 Nev.—In re Powell’s Estate, 
135 P.2d 435, 62 Nev. 10. 

30.15 Mo.—State ex rel. National 
Outdoor Advertising Co. v. Sc*e- 
horn, 188 S.W.2d 657, 354 Mo. 170. 

31. La.—Nettles Grocery Co. v. 
Frederick Bros., 119 So. 256, 167 
La. 359. 

32. La.—Massey v. Helme, 15 La. 
Ann. 692. 

33 . s.C.—Love v. Turner, 56 S.E. 
232, 75 S.C. 547. 

34. Iowa.—Artz v. Culbertson, 32 N. 
W. 384, 71 Iowa 366. 

35- U.S.—U. S. v. U. S. Steel Corp., 
N.J.. 36 S.Ct. 408, 240 U.S. 442, 60 
L.Ed. 731. 

36- Cal.—Gabel v. Page, 88 P. 591, 
4 C.A. 509. 

37- Fla.—Mitchell v. Mason, 83 So. 
869. 79 Fla. 140. 

Mo.—Sechrist v. Hufty Bock Asphalt 
Co., App., 59 S.W.2d 767. 

Tex.—Firquin v. Money, Civ.App., 67 
S.W.2d 892. 

4 C.J. p 468 note 73. 

3& Ala.—State v. Barton, 58 So. 2d 
450. 257 Ala. 230. 

Colo.—Mitchell v. Espinosa, 243 P. 

2d 412, 125 Colo. 267. 

Ind.—McConnell v. Fulmer, 103 N.E. 

2d 803, 230 Ind. 576. 

Or.—Hay v. Yokell, 32 P.2d 578, 147 
Or. 148. 

Tex.—Goldberg v. Allen, Civ.App., 
244 S.W. 1113. 

39. Or.—Hay v. Yokell, 32 P.2d 578, 
147 Or. 148. 

40. Ala.—State v. Barton, 58 So.2d 
450, 257 Ala. 230. 

Colo.—King v. Williams, 281 P.2d 
163, 131 Colo. 286. 


Mo.—Kissack v. St. Louis Public 
Service Co., App., 198 S.W.2d 400. 
Tex.—Rigdon v. Panhandle Pub. Co., 
Civ.App., 233 S.W. 2d 230—Brad¬ 
shaw v. Bradshaw, Civ.App., 187 S. 
W.2d 688—Florence v. First State 
Bank of Fate, Civ.App., 60 S.W.2d 
834. 

4 C.J. p 467 note 71. 

Where an order of extension is 
made in an emergency without such 
showing as is contemplated by a 
rule of court, it is made without 
prejudice, and, if challenged by re¬ 
spondent, appellant must support it 
with a showing at least sufficient to 
have justified it in the first instance. 
Idaho.—Dye v. Moscow State Bank, 
212 P. 870, 36 Idaho 464. 

Numerous prior extensions 
Minn.—Schnedler v. Warren, 297 N. 
W. 35, 209 Minn. 605. 

Delay held not excused 

(1) Where appellant, without good 
excuse, gave a direction or instruc¬ 
tion that a transcript not be made 
or prepared, he will not be granted 
an extension of time. 

Mich.—Marsh v. Lamb, 220 N.W. 888, 
243 Mich. 530. 

4 C.J. p 467 note 71 [a]. 

(2) Where appellant failed to file 
transcript timely, and motion for ex¬ 
tension of time for filing transcript 
set up fact that delay resulted from 
oral offer of compromise and the re¬ 
quest of appellee’s attorney not to 
prosecute appeal further until he 
should determine whether compro¬ 
mise would be accepted, and the al¬ 
legations in the motion with respect 
to the offer of compromise settle¬ 
ment were denied by the appellee, 
court of civil appeals was not war¬ 
ranted in permitting transcript to be 
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filed, and the appellee was entitled 
to have the judgment affirmed on 
certificate. 

Tex.—Hooe v. Texas Fire & Casualty 
Underwriters, Civ.App., 151 S.W.2d 
310. 

(3) Where an extension of seven¬ 
ty-two days had been allowed appel¬ 
lant for serving and filing record 
and brief, motion for an additional 
month because of unavoidable delay 
concerning alleged absence of ex¬ 
hibits which were part of proceed¬ 
ings below was denied and appeal 
was dismissed where there was no 
reason to doubt that the exhibits 
were in their proper repository at 
all times following trial, and there 
was no averment of sufficient or of 
any effort on part of appellant to 
ascertain their presence. 

Minn.—Anderson v. High, 297 N.W. 
321, 210 Minn. 613. 

41. U.S.—Sturgess v. Harrold, La., 
18 How. 40, 15 L.Ed. 261. 

4 C.J. p 468 note 79. 

42. La.—De Bouchel v. Kowalski, 
34 La.Ann. 102. 

43. Cal.—In re Hey wood, 97 P. 825, 
154 C. 312. 

Tex.—Gibson v. McCullough, Civ. 
App., 294 S.W.2d 759—Vanderford 
v. Amthor, Civ.App., 294 S.W.2d 
758—Straley v. Commissioners’ 
Court of Lampasas County, Civ. 
App., 266 S.W.2d 469—Lopez v. 
Garcia, Civ.App., 139 S.W.2d 671, 
error dismissed. 

4 C.J. p 468 note 81. 

Appeal taken to wrong court 

Where failure to file transcript on 
appeal to supreme court on or be¬ 
fore return date fixed by trial court 
was not due to event not under ap¬ 
pellants’ control, but to their having 
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gagements in other courts or on other business, 43 - 5 
together with his inability to procure a stenographer 
to transcribe the testimony, 44 nor the mere delay of 
the printer, 45 will constitute a ground for extending 
the time for filing the transcript; and, where ap¬ 
pellant has delayed filing a transcript and then dis¬ 
covered that the register was on vacation, the mo¬ 
tion for an extension was held not to show good 
cause therefor. 45 - 5 

Financial embarrassment. While in some cases 
the financial embarrassment of appellant has in¬ 
duced the court to grant an extension of time, 46 
there is some authority to the contrary. 47 

No relief possible. It has been held that permis¬ 
sion will not be granted to file a belated record 
when it conclusively appears therefrom that no re¬ 
lief can possibly be awarded on a final hearing. 47 - 5 


c. Application and Notice 

In general an extension must be sought by a written 
and verified application, on notice, made within the pre¬ 
scribed period or a prior extension thereof. 

While no application for an extension of time 
is needed where a transcript is filed within the pre¬ 
scribed time, 48 and while it has been held that an 
extension of time may be granted by the court either 
on its own motion or on the petition of an inter¬ 
ested party, 48 * 5 it is the more common practice to 
require that one who needs additional time for filing 
a transcript apply for it. 49 

The application for an extension, where required, 
must be written 49 - 5 and verified, 49 - 10 and is usually 
in the form of a written motion accompanied by an 
affidavit setting forth the grounds on which it is 
based. 50 The application for an extension should 


erroneously applied for appeal to 
court of appeal rather than supreme 
court, supreme court’s order extend¬ 
ing return day was improvident and 
delay in filing transcript was ground 
for dismissal. 

La.—Bascle v. Perez, 71 So.2d 551, 

224 La. 1014. 

Delay until last day seeking exten¬ 
sion 

Where appellant, having good rea¬ 
son to doubt that transcript of evi¬ 
dence would be completed within 
time allowed for filing bill of ex¬ 
ceptions waited until the day period 
expired to file petition for extension, 
appellate court did not abuse its dis¬ 
cretion in denying petition for an 
order extending time for filing tran¬ 
script and assignment of errors and 
requiring trial court to extend time 
for filing bill of exceptions. 

Ind.—Smith v. American Creosoting 

Co., 50 N.E.2d 915, 221 Ind. 613. 
Delay in ordering transcript 

Where appellant had obtained ex¬ 
tension of time within which to file 
the records on appeal on sole ground 
that preparation of statements of 
facts and transcripts could not be 
completed in time to permit filing 
within sixty days from date of final 
judgment, but it was shown that ap¬ 
pellant had not ordered preparation 
of transcripts until after extension 
of time had been granted and more 
than sixty days after final judgment, 
good cause had not existed within 
sixty-day period for failing to file 
records, and judgment entered by re¬ 
viewing court was set aside and ap¬ 
peal dismissed. 

Tex.—U. S. v. Pacific Finance Corp., 

Civ.App., 270 S.W.2d 459. 

Where a transcript has already 
been filed the statute does not au¬ 
thorize an extension of time to cor¬ 
rect errors or omissions due to over¬ 
sight of counseL 


N.M.—Rogers v. Crawford, 161 P. 
1184, 22 N.M. 365. 

Failure to designate matter to he 
included 

Where court reporter would have 
been able to prepare statement of 
facts within time allowed if appel¬ 
lant had performed his duty under 
Rule of Civil Procedure in making 
a written designation of the portion 
of the evidence desired to be includ¬ 
ed, court of civil appeals was re¬ 
quired to overrule appellant’s mo¬ 
tion for extension of time to file rec¬ 
ord in court of civil appeals on 
ground that it was impossible for 
court reporter to file statement of 
facts and bills of exception within 
time allowed. 

Tex.—Gee v. Smith, Civ.App., 294 S. 
W.2d 415. 

43.5 N. J.—Farmers Production 
Credit Ass’n of Moorestown v. 
Zuck, 101 A.2d 579, 29 N.J.Super. 
39. 

Tex.—Ortiz v. Associated Employers 
Lloyds, Civ.App., 294 S.W.2d 880. 

44. N.Y.—Goelet v. Lawlor, 43 N.Y. 
S. 1071, 19 Misc. 540. 

45. Mo.—Hammer v. Crawford, 
App., 91 S.W. 57. 

45.5 Ala.—Harbin v. O’Rear, 86 So. 
2d 279, 264 Ala. 190. 

46* Cal.—Equitable Life Assur. Soc. 
of U. S. v. Milstein, 86 P.2d 837, 
30 C.A.2d 507. 

Fla.—Mitchell v. Mason, 83 So. 869, 
79 Fla. 140. 

4 C.J. p 468 note 84 [a]. 

47. La.—Sterling v. Sterling, 34 La. 
Ann. 1030. 

47.5 Tex.—Postell v. Smith, Civ. 
App., 182 S.W.2d 519. 

48. Idaho.—Stine Lumber & Shingle 
Co. v, Hemenway, 179 P. 505, 32 
Idaho 153. 


48.5 Ark.—Shepherd ▼. Adams, 295 
S.W.2d 356. 

No request necessary 

The court is deemed to have juris¬ 
diction, without request and even 
against the wishes of the parties, to 
order an extension of time for the 
filing of a transcript. 

Ariz.—Gillespie Land & Irrigation 
Co. v. Hamilton, 18 P.2d 1111, 41 
Ariz. 432. 

49. Ark.—Stebbins & Roberts, Inc. 
v. Rogers, 268 S.W.2d 871, 223 Ark. 
809. 

Iowa.—Schoeman v. Loyal Protec¬ 
tive Life Ins. Co. of Mass., 32 N. 
W.2d 212, 239 Iowa 664. 

La.—Sammons v. New Orleans Ry. 
& Light Co., 79 So. 320, 143 La. 731. 

Weber v. Kemp, App., 148 So. 
279. 

Mo.—Morris Plan Co. of Kan. v. Jen¬ 
kins, App., 216 S.W.2d 160. 

4 C.J. p 466 note 62. 

Loss of jurisdiction to grant 
Where appellant or plaintiff in er¬ 
ror does not file a statement of facts 
within the sixty-day period, nor mo¬ 
tion for additional time within fif¬ 
teen days thereafter, the court of 
civil appeals is without jurisdiction 
to permit the filing of a statement, 
or to entertain such motion. 

Tex.—Shipp v. Metzger Dairies, Civ. 
App., 88 S.W.2d 660. 

49.5 Or.—Jairl v. Jairl, 97 P.2d 949, 
169 Or. 529. 

49.10 Tex.—Rhodes v. Turner, Civ. 
App., 164 S.W.2d 743. 

50. La.—Weber v. Kemp, App., 148 
So. 279. 

Tex.—Hopper v. Hopper, Civ.App., 
264 S.W.2d 444—Ambum v. City of 
Lubbock, Civ.App., 66 S.W.2d 806. 

4 C.J. p 467 note 63. 

Affidavit of court reporter 

The application must be accom¬ 
panied by affidavits of the court re- 
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state essential facts, 50 - 5 such as the date of the I 
judgment appealed from, 50 - 10 the facts supporting i 
the motion, 50 - 15 the date to which an extension is ! 
sought, 50 - 20 and whether a request for additional 
time was made to the trial court and the result 
thereof; 50 - 25 and it must include a strict showing of 
good cause for the delay, as discussed supra sub¬ 
division b of this section. A motion by a person 
who has no appeal pending cannot be granted. 51 

An application will not be refused as invalid be¬ 
cause of a mere irregularity or defect. 51 - 5 The fil¬ 
ing in the clerk’s office of a timely application for 
additional time to prepare the transcript and the 
bringing of the motion to the clerk’s attention as 
one to be acted on in open court are sufficient, and 
the appeal will not be dismissed on the theory that 
because the supreme court was not in session no 
extension could be obtained for the preparation of 
the transcript. 52 However, it has also been held that 


I the mere filing in the office of the clerk of the 
! court of a motion for an extension of time is not 
! an “application” to the judge for an extension. 52 - 5 
Where it appears that a full and complete tran¬ 
script cannot be filed within the prescribed time, ap¬ 
pellant should file so much of the transcript as is 
obtainable, showing the final judgment or decree 
and the perfection of the appeal, and ask for an ex¬ 
tension of time for the filing of the full transcript. 53 

Matter in opposition to the motion should be pre¬ 
sented by affidavit; 54 and where the averments in a 
supporting affidavit are uncontested they must be 
accepted as true. 54 - 5 

Notice. In general, an application for an exten¬ 
sion of time for filing the transcript must be on 
notice, 55 an ex parte order of extension being void 
and ineffective, 55 - 5 except where the absence of 
formal notice was in effect waived and appellee had 
actual notice of the motion. 55 - 10 However, in other 


porter setting- out the reasons why 
the records could not be prepared for 
timely filing. 

Tex.—Rhodes v. Turner, Civ.App., 
164 S.W.2d 743. 

Request merely Included in appel¬ 
lants’ brief resisting appellee’s mo¬ 
tion to quash the appeal is not a 
proper motion to extend the time for 
filing a transcript. 

Fla.—Crichlow v. Equitable Life 
Assur. Soc. of U. S., 142 So. 219, 
105 Fla. 640. 

Idberal interpretation 
An application for an extension of 
time to prepare a proper bill of ex¬ 
ceptions on a direct appeal in which 
no bill of exceptions is required by 
statute may and ought to be liberal¬ 
ly interpreted to mean an application 
for an extension of time to prepare 
and file the record on appeal. 
Wyo.—Thomas v. Bivin, 235 P. 321, 
32 Wyo. 478. 

50.5 Tex.—Darden v. Davies, Civ. 
App., 217 S.W.2d 892. 

50.10 Tex.—Darden v. Davies, 
supra. 

50.15 Tex.—Darden v. Davies, 
supra. 

50-20 Or.—Valley Concrete Pipe Co. 

v. City of Albany, 303 P.2d 503. 
50.25 Tex.—Darden v. Davies, Civ. 

App., 217 S.W.2d 892. 

51. Ky.—Edelston v. Edelston, 190 
S.W. 1083, 173 Ky. 252. 

51.5 Inadvertent garbling 

The circuit court was authorized 
to treat appellant’s defective garbled 
motion “that the time in which in 
the above entitled matter be con¬ 
tinued until the 13 th day of August 
1956," and supporting affidavit that 
time was required to complete prep¬ 
aration of bill of exceptions and 


transcript on appeal, as application 
for time to tender bill of exceptions 
in such court and file transcript in 
supreme court. 

Or.—Valley Concrete Pipe Co. v. City 
of Albany, 303 P.2d 503. 

52. La.—Succession of Watt, 48 So. 
335, 122 La. 952. 

52.5 Ill.—Sparacino v. Ferona, 133 
N.E.2d 753, 9 Ill.App.2d 422. 

53. Ill.—Mathes v. William Barr 
Lumber Co., 248 IU.App. 160. 

4 C.J. p 466 note 55 £b], p 467 note 
65. 

54. Ky.—Creech v. Brock, 169 S.W. 
483, 159 Ky. 739. 

54.5 III.—Meyer v. Meyer, 99 N.E. 
2d 137, 409 Ill. 316. 

55. Fla.—Mitchell v. Parrott, 107 
So. 415, 91 Fla. 36. 

Ind.—McConnell v. Fulmer, 103 N.E. 

2d 803, 230 Ind. 576. 

Or.—Vaughan v. Kolb, 37 P.2d 435, 
148 Or. 491—Guenther v. Headrick, 
28 P.2d 1088, 145 Or. 701—City of 
Portland v. Richardson, 272 P. 259, 
127 Or. 455—Meyers v. Pacific 
States Lumber Co., 259 P. 203, 122 
Or. 315—Simpson v. Winegar, 258 
P. 562, 122 Or. 297. 

4 C.J. p 467 note 67. 

Stipulation for extension of time as 
operating to dispense with notice of 
application for extension see infra 
subdivision g of this section. 

At one time in Oregon, that is, 
from 1899 to 1927, the statutes omit¬ 
ted the requirement of notice and no¬ 
tice was held not essential where the 
application was made to the lower 
court. Where the application was 
made to the supreme court, the ne¬ 
cessity of notice depended on the ex¬ 
istence and application of rules of 
court relating to notice. 
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Or.—In re Orr’s Estate, 153 P. 61, 79 
Or. 319. 

4 C.J. p 467 note 67 [c]. 

Short notice 

Where notice is given, although 
for less than the time required by 
statute, and respondent suffers no 
injury by reason of the order of ex¬ 
tension being made prematurely, the 
order is irregular but not void. 
Or.—Pedro v. Vey, 39 P.2d 963, 150 
Or. 415. 

Notice after order 

Where a pertinent rule of court re¬ 
quires notice to he given after, but 
not before, the order is made, a 
failure to serve the notice is not 
jurisdictional and the order is valid, 
although it is subject to be set aside 
on a subsequent showing of prej¬ 
udice. 

Ariz.—Gillespie Land & Irrigation 
Co. v. Hamilton, 18 P.2d 1111, 41 
Ariz. 432. 

Extension of time to prepare record 
No notice to the adverse party is 
required on an application for an ex¬ 
tension of time within which to pre¬ 
pare and complete the record on ap¬ 
peal. 

N.M.—Linegar v. Black, 248 P. 1101, 
31 N.M. 610. 

55.5 Cal.—Valine v. Valine, 192 P. 
69, 48 C.A. 418. 

Or.—>Jairl v. Jairl, 97 P.2d 949, 169 
Or. 529—Eena Co. v. Zosel, 95 P. 
2d 428, 164 Or. 99—Meyers v. Pa¬ 
cific States Lumber Co., 259 P. 203, 
122 Or. 315. 

55-10 Counsel informed by trial 
court 

Where trial court advised one of 
defendant’s counsel that motion had 
been made to extend time for filing 
transcript on appeal, and such coun¬ 
sel did not object that failure of 
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jurisdictions, under rules or statutes to that effect, 
the court has the power to grant an extension of 
time on an ex parte application, 55 * 15 and may even 
grant a second extension ex parte. 55 ' 20 

Service of copies of application. While it has 
been held to be the better practice to serve a copy 
of an application for an extension of time for filing 
a transcript or abstract of the record on appeal 
on appellee or his attorneys, 55 - 25 such service of a 
copy is not required by a statute requiring the serv¬ 
ice of a notice of such application; 55 - 30 nor is serv¬ 
ice of a copy of the application required by a court 
rule relating to the service of copies within the time 
allowed for the filing of motions and petitions. 55,35 
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Time of making . In general, in order that a valid 
order of extension may be made, it may and must 
be applied for within the time prescribed by an 
applicable statute ; 55 and as a rule an extension can 
be granted only when applied for within the time 
prescribed by law for filing the transcript, 57 or, in 
the case of a second extension, only where it is ap¬ 
plied for within the lifetime of the first exten¬ 
sion. 58 However, in some jurisdictions the court 
has the power to grant extensions on motions filed 
after the expiration of a specified period provided 
its jurisdiction was first invoked by a motion filed 
within such period. 58 * 5 Under a statute expressly 
so providing, where the failure to seek an extension 


plaintiff to file transcript within 
time allowed was not result of ex¬ 
cusable neglect as required by stat¬ 
ute for extension of time, although 
no notice of motion to extend time 
for filing was given, there was no 
violation of procedural steps re¬ 
quired for granting of such motion. 
Mo.—Coots v. Payton, 280 S.W. 2d 
47. 

55.15 Cal.—Sweet v. Markwart, 252 
P.2d 751, 115 C.A.2d 735. 

55.20 Cal.—Sweet v. Markwart, 

supra. 

55.25 Ind-—McConnell v. Fulmer, 
103 N.E.2d 803, 230 Ind. 576. 

55.30 Ind.—McConnell v. Fulmer, 
supra. 

55.35 Ind.—McConnell v. Fulmer, 
supra. 

56. Ark.—Southwest Cas. Co. v. 

Wesson, 287 S.W.2d 575. 

Colo.—Pueblo v. Mace, 273 P.2d 1015, 
130 Colo. 162. 

HI.—Lukas v. Lukas, 45 N.E.2d 869, 
381 Ill. 429. 

Belleville Enameling & Stamp¬ 
ing Co. v. Carbine, 244 IU.App. 234. 
La.—Cooper v. One White Model 
1950 Motor Tractor, 64 So.2d 445, 
223 La. 1—State ex rel. Marcade v. 
City of New Orleans, 44 So. 2d 
305, 216 La. 587. 

Philip Werlein, Limited v. 
Adams, App., 67 So. 2d 503—Al- 
merico v. Louis A. Billa & Co., 131 
So. 620, 15 La.App. 506. 

Tex.—Cocke v. Birr, 179 S.W.2d 958, 
142 Tex. 432. 

First Nat. Bank of Bryan v. 
Roberts, Civ.App., 280 S.W.2d 788, 
error refused no reversible error— 
Fred Hall & Son v. New, Civ.App., 
279 S.W. 2d 174—Huckman v. 
Campbell, Civ.App., 252 S.W.2d 604, 
mandamus overruled—Homestead 
Lumber Co. v. Harris, Civ.App., 178 
S.W.2d 161—Dulaney v. Neely, 
Civ.App., 173 S.W.2d 730—Walker 
v. Cleere, Civ.App., 171 S.W.2d 151, 
certified questions answered 174 S. 
W.2d 956, 141 Tex. 550—Bowman 


v. Phillips Petroleum Co., Civ.App., i 
142 S.W.2d 540—Stemmons v. I 
Briggs, Civ.App., 73 S.W.2d 1050— 
Jenkins v. Runnels, Civ.App., 69 
S.W.2d 810. 

4 C.J. p 467 note 70. 

57. Idaho.—Stout v. Cunningham, 
162 P. 928, 29 Idaho 809. 

Ill.—Lukas v. Lukas, 45 N.E.2d 869, 
381 Ill. 429. 

Hambley v. Conroy, 138 N,E.2d 
64, 11 Ill.App.2d 568—Stephens v. 
National Surety Co., 223 Ill.App. 
106. 

Ky.—Bingham v. Anderson, 251 S. 
W. 973, 199 Ky. 680—Hays v. Jen¬ 
kins, 227 S.W. 797, 190 Ky. 518. 
Tex.—Williams v. Pitts, 251 S.W.2d 
148, 151 Tex. 408—Hidalgo County 
Water Control and Improvement 
Dist. No. 1 v. Van Horn, 84 S.W. 
2d 699, 125 Tex. 486—Campbell v. 
First Nat. Bank, 82 S.W.2d 954, 125 
Tex. 303—Mineral Investing Cor¬ 
poration v. Bishop Cattle Co., 78 
S.W. 2d 174, 124 Tex. 387—New 

Amsterdam Casualty Co. v. Pugh, 
73 S.W.2d 94, 124 Tex. 34—Hunter 
v. Moore, 62 S.W.2d 97, 122 Tex. 
583. 

Lance v. City of Mission, Civ. 
App., 258 S.W.2d 958—Nami v. In¬ 
dustrial Mfg. Co., Civ.App., 223 S. 
W.2d 653—Powell v. Lake, Civ. 
App., 116 S.W.2d 488—Fairbanks v. 
Gossett, Civ.App., 114 S.W. 2d 
930 —Green v. White, Civ.App., 65 
S.W.2d 1112—Cavanaugh v. Wat¬ 
kins, Civ.App. 65 S.W.2d 795—A. 
Harris & Co. v. Boswell, Civ.App., 
64 S.W.2d 1029—Mutual Protective 
Ass’n of Texas v. Dickerson, Civ. 
App., 64 S.W.2d 407, followed in 
Mutual Protective Ass’n of Texas 
v. Taylor, 64 S.W.2d 409—Acola v. 
J. I. Case Co., Civ.App., 57 SW.2d 
196—Reese v. Owens, Civ.App., 48 
S.W.2d 697, followed in Reese v. 
Johnson, 48 S.W.2d 698—Reason- 
over v. Reasonover, Civ.App., 46 S. 
W.2d 382—Walker v. Lyles, Civ. 
App., 45 S.W.2d 315, affirmed 72 S. 
W.2d 1113, 124 Tex. 38. 

4 C.J. p 467 note 68. 
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Uncertainty of date 

Where it did not appear as to when 
judgment from which appeal was 
taken was recorded in minutes, and 
transcript showed that term of trial 
court ended on a certain date and 
judgment recited its rendition on 
that date, in absence of any showing 
to contrary, court of civil appeals 
was bound to assume that judgment 
was entered on such date, in con¬ 
sidering motion for extension of 
time within which to file transcript. 
Tex.—Bowman, v. Phillips Petroleum 
Co., Civ.App., 142 S.W.2d 540. 

Trial court cannot grant relief from 
default 

Under rules on appeal, trial court 
may extend time for completing rec¬ 
ord only for limited period on ap¬ 
plication made before expiration of 
any prescribed time, and cannot 
grant relief from default, which is 
exclusively for reviewing court 
Cal.—Peebler v. Olds, 160 P.2d 545, 
26 C.2d 656. 

58. La.—In re Gem Co., 108 So. 110, 
161 La. 18. 

Filberto v. Evans, 118 So. 844, 9 
La.App. 104—O’Reilly Engineering 
Co. v. Buckner, 5 La.App. 661. 

4 C.J. p 467 note 69 [c]. 

58.5 Tex.—Parks v. Purnell, 141 S. 
W.2d 585, 135 Tex. 182. 

Extensions held properly granted 
Where first motion of plaintiffs in 
error for an extension of time for 
filing a transcript of record was filed 
within the time prescribed by stat¬ 
ute and subsequent motions for ex¬ 
tensions were filed after seventy- 
five-day period named in the statute, 
extensions were properly granted 
and it was error to dismiss appeal. 
Tex.—Wilder v. American Produce 
Co., 141 S.W.2d 587, 135 Tex. 186, 
conformed to, Civ.App., 147 S.W. 2d 
936, reversed on other grounds 160 
S.W.2d 519, 138 Tex. 519—Parks v. 
I Purnell, 141 S.W.2d 585, 135 Tex. 
[ 182 . 
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of time within the proper time therefor is the re¬ 
sult of excusable neglect the court may grant an 
extension of time even though it is applied for after 
the prescribed period has expired. 58 - 10 The papers 
submitted in an application for an extension are 
timely if filed within the proper time, even though 
the official file mark makes it appear to be a day 
late. 58 - 15 

The time within which the court may grant an 
extension is discussed supra subdivision a of this 
section. 

Denial of application in trial court. The applica¬ 
tion and showing for an extension of time, made 
in the trial court, even though denied, may consti¬ 
tute the basis of a similar application and showing in 
the appellate court. 58 - 20 

cL What Constitutes 

Whether a particular order constitutes an extension 
of time to file a transcript depends on the terms of the 
order and the construction thereof. Matters other than 
orders which cause delay in some of the proceedings do 
not necessarily extend the time for filing the transcript. 

Whether a particular order will constitute or op¬ 
erate as an extension of time to file an abstract or 
transcript of the record on appeal depends on the 
terms of the order and the construction given to 
it 58.50 

An order extending the time for filing a tran¬ 
script of evidence will not, because of its improper 
terminology, be denied effect as an extension of the 


time for filing the record on appeal. 59 In some cas¬ 
es it has been held that the time for filing the record 
or transcript is not extended by an extension of time 
to file a bill of exceptions; 60 but in other cases a 
conclusion to the contrary has been reached. 61 
Where an order granting additional time to prepare 
and serve an abstract says nothing about the time 
of filing, a rule of court requiring filing within a 
specified period after service will be applied. 62 In 
some states the time for filing a transcript is not 
extended by any extension of time to file an appeal 
bond; 63 but in other jurisdictions a contrary rule 
prevails. 64 

It has been held that the time for filing the tran¬ 
script is not extended by waiving nunc pro tunc 
service of the notice of appeal, 65 by a stipulation 
extending the time for appellant’s sureties to justi¬ 
fy, 66 by an exception to the sufficiency of the sure¬ 
ties and a failure of the sureties to justify, 67 or by 
a stipulation that the transcript of a former appeal 
may be used. 68 The pendency of appeals from or¬ 
ders denying motions does not ipso facto extend 
the time for filing the transcript on appeal from the 
judgment. 69 

e. Vacation or Rescission 

Where an extension was granted on facts ‘discovered 
to be false, or in general was granted improvidently or 
at an unauthorized time, it may be vacated or rescinded. 

Where an extension of time to file a transcript 
on appeal was granted on the basis of facts which 


58.10 Mo.—Baldwin v. Desgranges, 
199 S.W.2d 353. 355 Mo. 959. 
Excuses for delay in filing transcript 
generally see infra § 1093. 

Case held one of excusable neglect 
Where appellant’s attorney was 
advised by court reporter that he 
would not be able to get appellant’s 
transcript out in ninety days from 
September 17th, the date when no¬ 
tice of appeal was filed, and attorney 
who inadvertently made notation of 
October 27th as date of appeal, 
moved in open court on January 11th 
for an extension of time, without 
objection by respondents’ attorneys, 
and court granted an extension of 
ninety days, and transcript was filed 
March 12th, extension order was 
valid because of excusable neglect, 
precluding dismissal of appeal. 

Mo.—-Baldwin v. Desgranges, supra. 
58.15 Or.—Valley Concrete Pipe Co. 

v. City of Albany, 303 P.2d 503. 
58.20 Unavailability of copies of 
transcript 

If appellant cannot secure and file 
two copies of reporter's transcript 
as required by rule, he can make a 
showing to such effect, and even 
though his application for extension 


of time to file record on appeal be 
denied, the showing he had made to 
trial court would constitute basis for 
a showing to be made in supreme 
court of a motion to secure an en¬ 
largement of time within which to 
file the two copies of the reporter’s 
transcript and have record completed 
in supreme court 

Ariz.—Sweeney v. Winslow Gas Co., 
165 P.2d 316, 64 Ariz. 51. 

58.50 Ill,—Coal Belt Electric R. Co. 
v. Kays, 69 N.E. 920, 207 Ill. 632. 

59. Wyo,—Wilde v. Amoretti Lodge 
Co., 41 P.2d 508, 47 Wyo. 505. 

60. Colo.—Perkins v. Russell, 121 
P. 955, 21 Colo. 212. 

4 C.J. p 468 note 87. 

61. Utah.—Thompson v. Reynolds 
204 P. 516, 59 Utah 416. 

Wyo.—Thomas v. Bivin, 235 P. 321, 
32 Wyo. 478—White Automobile 
Co. v. Hamilton, 210 P. 958, 29 
Wyo. 109. 

4 C.J. p 468 note 87. 

Time for perfecting appeal 

Where stipulation extending time 
within which to proceed in regard to 
appeal included therein the matter of 
bill of exceptions consisting of re¬ 
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porter’s transcript of proceedings at 
trial, appellants were not required to 
proceed to perfect appeal until ex¬ 
piration of such extension of time 
and appellants had thirty days there¬ 
after in which to cause transcript 
of the record on appeal to be filed. 
Nev.—Graff v. Shipman Bros. Trans¬ 
fer Co., 222 P.2d 497, 67 Nev. 610. 

62. Or.—Carter v. Simpson Estate 
Co., 193 P. 913, 103 Or. 383. 

63. Ill.—Coal Belt Electric R. Co. v. 
Kays, 69 N.E. 920, 207 Ill. 632. 

64. Cal.—Wadsworth v. Wadsworth, 
15 P. 447, 74 Cal. 104. 

65. La.—Pierce v. Cushing, 33 La, 
Ann. 401. 

66. Cal.—Wit tram v. Crommelin, IS 
P. 160, 72 C. 89. 

Computation of time from justifica¬ 
tion of, or expiration of time to 
except to, sureties see supra § 
1088b. 

67. N.T.—Thompson v. Blanchard, 2 
N.Y. 561, 4 How.Pr. 210. 

68. Fla.—Long v. Herrick, 10 So. 
17, 28 Fla. 755. 

69. Cal.—Bryan v. Tevis, 171 P. 433, 
177 C. 626. 
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subsequently appear not to be true, the order of ex¬ 
tension may be vacated ; 69 * 50 and where appellant’s 
attorney misrepresented or concealed the true facts 
in his affidavit, appellee has the right to show the 
true facts and have the order rescinded . 69 * 55 In 
general where an order extending the time for 
filing a transcript was made improvidently or at an 
unauthorized time, it may be vacated or rescinded . 70 
Sometimes the extension is granted without preju¬ 
dice to the right of appellee to show that it should 
not have been granted . 71 

The order will not be vacated where no reason 
justifying a vacation appears . 72 Where the ap¬ 
plication for the extension was timely made, the 
truth of the causes alleged for extension was not 
challenged, and there was no reservation of a right 
to attack the order, it cannot be rescinded . 73 

f. Construction and Effect 

Genera! rules govern the construction and effect of 
orders granting an extension of time to file a transcript 
wh : ch are sometimes allowed to operate and have effect 
beyond their literal terms; but an extension does not 
carry with it days of grace, and the transcript must be 
filed before the expiration of the time allowed by the last 
extension. 

In general, rules governing the construction and 
effect of legal documents apply to orders granting ail 
extension of time for the filing of a transcript or 
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abstract of the record on appeal . 73 * 50 The word 
“proceeding,” in an order extending the time in 
which to file “a transcript of the testimony and 
proceeding,” is broad enough to cover the entire 
transcript . 74 An order extending the time for fil¬ 
ing the report or record on appeal includes an 
extension of the time for preparing and filing a 
transcript of the testimony and the reported pro¬ 
ceedings . 75 

In some jurisdictions an order extending the time 
for preparing and filing a transcript is not an ex¬ 
tension of time to reduce exceptions to writing and 
present them to the proper court or judge ; 76 but 
under the statutes of other jurisdictions, where the 
time for filing a transcript is extended to a specified 
date, appellant has ten days after such date in which 
to file a bill of exceptions, even though the original 
order requiring the filing of a bill on or before a 
prior date has not been changed . 77 Appellant ex¬ 
hausts permission to file an abstract of record within 
the extended time by filing what he terms an ab¬ 
stract within such time . 78 

An extension of time for the filing of the tran¬ 
script does not change the return day of the ap¬ 
peal . 78 - 5 However, an extension of time for the fil¬ 
ing of the report of proceedings in the trial court 
has been held to extend correspondingly the time for 
certain other steps required to be taken . 78 * 10 


69.50 La.—Haas v. Cerami, 4 So.2d 
812, 198 La. 735. 

Failure to exercise diligence 

Where appellant had obtained ex¬ 
tension of time within which to file 
the records on appeal on sole ground 
that preparation of statements of 
facts and transcripts could not be 
completed in time to permit filing 
within sixty days from date of final 
judgment, but it was shown that ap¬ 
pellant had not ordered preparation 
of transcripts until after extension 
of time had been granted and more 
than sixty days after final judgment, 
good cause had not existed, with¬ 
in sixty-day period for failing to file 
records, and judgment entered by re¬ 
viewing court was set aside and ap¬ 
peal dismissed. 

Tex.—XJ. S. v. Pacific Finance Corp., 
Civ.App., 270 S.W.2d 459. 

.Facts held not to warrant vacation 
La.—Haas v. Cerami, 4 So. 2d 812, 
198 La. 735. 

•69.55 La.—Haas v. Cerami, supra. 

“70. Idaho.—California Gulch Placer 
Mining Co. v. Patrick, 218 P. 378, 
37 Idaho 661. 

La.—Filberto v. Evans, 118 So. 844, 
9 La.App. 104. 

A C.J. p 466 note 55 [h]. 


Where there can be no bill of ex¬ 
ceptions, an order extending the time 
of filing the record on appeal until 
thirty days after the bill of excep¬ 
tions has been settled should be 
vacated. 

Nev.—Boyd v. Hough, 47 P.2d 381, 
56 Nev. 123. 

71. La.—Mechanics’ Soc. v. Fland¬ 
ers, Mann.Unrep.Cas. 23. 

72. Idaho.—T. W. & L. O. Naylor 
Co. v. Bowman, 209 P. 1071, 36 
Idaho 211. 

73. La.—Martel Apparatus Co. v. 
Layfayette Sugar Refining Co., 104 
So. 632, 158 La. 727. 

73.50 Extension to day specified in 
last order 

The circuit court's orders extend¬ 
ing time to file transcript on appeal 
from judgment of such court, pur¬ 
suant to appellant's motions filed on 
day of filing of notice of appeal and 
days to which previous extensions 
were granted, extended time to file 
transcript and bill of exceptions in 
supreme court until day specified in 
last of such orders, although mo¬ 
tions and supporting affidavits did 
not specify court in which bill was 
to be filed and motions did not use 
word “proposed" and used word 
"file" instead of "tender." 
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Or.—Valley Concrete Pipe Co. v. 
City of Albany, 303 P.2d 503. 

74. Or.—Freeman v. Southern Pac. 
Co., 151 P. 654, 85 Or. 330. 

75. Ill.—Rose v. Meyer, 18 N.E.2d 
184. 370 Ill. 166. 

Kohn v. Kohn, 86 N.E.2d 833, 
337 Ill.App. 391. 

Wyo.—Kendrick v. Healey, 183 P. 37, 
26 Wyo. 261. 

76. Wyo.—Roy E. Hays Co. v. Al¬ 
len, 293 P. 370, 42 Wyo. 265. 

77. R.I.—Dailey v. Wilcox, 103 A. 
713, 41 R.I. 239. 

73. Or.—Sitton v. Goodwin, 249 P. 
362, 119 Or. 354. 

78.5 Fla.—Baker v. Baker, IS7 So. 
273, 136 Fla. 594. 

78.10 Time differential for filing in 
reviewing court 

Under supreme court rules, an or¬ 
der extending time for filing report 
of proceedings in trial court cor¬ 
respondingly extended time for filing 
record in the supreme court, so as to 
accord the same ten-day differential 
prescribed initially with respect to 
filing in trial court and filing in the 
reviewing court. 

Ill.—Finn v. Williams, 33 N.E.2d 226, 
376 Ill. 95, 133 A.L.R. 1390. 
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Whom extension benefits . An extension of time 
procured by one appellant may protect other ap- 
pellants. 7 ® Even though an order of extension 
states that the extension is granted to defendant, it 
may be construed as granting an extension to 
plaintiff where it was evidently so intended and 
relied on and defendant had not filed, nor an¬ 
nounced any intention of filing, a notice of ap¬ 
peal. 80 Also, an order reciting that it is made 
on the oral motion of the official court reporter may 
be understood and construed as meaning that the 
court reporter appeared and obtained the order on 
behalf of the appealing party. 81 

Time for filing transcript under extension . Where 
one or more valid extensions of time have been 
granted, the transcript may 82 and must 83 be filed be¬ 
fore the expiration of the time allowed by the last 
extension. Even in a state wherein, as previously 
stated in § 1087, there are days of grace following 
the original time for filing, an extension of time 
does not carry with it days of grace. 84 

Extension “from day to day ” The fair construc¬ 
tion of an order extending the time for filing “from 
day to day” is that, without further order, the time 
extended will go on from day to day until the stat¬ 
utory limit is reached. 85 


Invalid extension . Appellant cannot rely on void 
orders extending the time to prepare the transcript 
where he is put on notice that such orders were ob¬ 
tained in violation of statute. 85 - 5 However, even 
| though an extension is invalid because it exceeds 
the period of extension allowable, as discussed supra 
subdivision a of this section, the transcript or ab¬ 
stract filed pursuant thereto, and the appeal, may 
nevertheless be considered where the objection is 
waived. 85 * 10 Mere irregularity in the granting of 
an extension does not justify the dismissal of the 
appeal. 85,15 

g. Stipulations for Extension 

While parties cannot ordinarily extend the time for 
filing a transcript by consent or stipulation, such stipula¬ 
tion may operate to dispense with notice of the applica¬ 
tion for an extension. 

Where the requirement is regarded as jurisdic¬ 
tional, as discussed supra § 1086, and one which 
cannot be waived by the parties, as considered supra 
§ 1087, the parties cannot confer jurisdiction on the 
appellate court, or enlarge such jurisdiction, by 
consent or stipulation relative to an extension of 
time for the filing of a transcript or abstract. 86 A 
stipulation, as such, cannot have the effect of ex¬ 
tending the time; 87 nor is the court bound to re- 


Cosgrrove v. New York, C. & St. 
I* R- Co., 138 N.E.2d 112, 11 Ill. 
App.2d 574. 

TO. La.—Cook v. Ruston Oil Mills 
& Fertilizer Co., 127 So. 347, 170 
La. 10—Gardner v. O'Keefe, 99 So. 
39S, 155 La. 447. 

80. Wyo.—Megown v. Fuller, 258 P. 
1018, 37 Wyo. 61. 

81. Wyo.—Meg-own v. Fuller, supra. 

82. Ill.—Continental Paper Grading 
Co. v. Howard T. Fisher & Asso¬ 
ciates, Inc., 115 N.E.2d 291, 1 I11.2d 
37, transferred, see 120 N.E.2d 577, 
3 Ill.App.2d 118. 

In re Monaco, 5 N.E.2d 755, 287 
IlLApp. 640. 

La.—Stafford’s Estate v. Progressive 
Nat. Farm Loan Ass’n, 22 So.2d 
662, 207 La, 1097—Everett v. Hue 
& Aames, 137 So. 201, 173 La. 420 
—United Ry. Men’s Oil Ass’n v. Du- j 
puy, 137 So. 73, 173 La. 392. 

Mo.—Munday v. Thielecke, 290 S.W. 
2d 88. 

Hickerson v. Con Frazier Buick 
Co., App., 264 S.W.2d 29—Fiorella v. 
Fiorella, 240 S.W.2d 147, 241 Mo. 
App. 180—Rock Island Implement 
Co. v. Wally, App., 268 S.W, 004. 
Nev.—American Sodium Co. v. Shel-! 
ley, 264 P. 980, 50 Nev. 416, re¬ 
hearing denied 267 P. 497, 51 Nev. 
26. 

Tex.—Pruett v. Mabry, Civ.App., 268 
S.W.2d 532, error refused no re¬ 


versible error—Wright v. E-Z Fi¬ 
nance Co., Civ.App., 267 S.W.2d 602, 
error refused no reversible error. 

83. Cal.—Martin v. Huntzinger, 56 
P.2d 279, 13 C.A.2d 87. 

La.—Williams v. Leyland Line S. S. 
Co., 119 So. 431, 167 La. 473—New 
Iberia Nat. Bank v. Lyons, 115 So. 
130, 164 La. 1017—Cann v. Ruston 
State Bank, 99 So. 221, 155 La. 283. 

Town of Leesville v. Kapotsy, 135 
So. 251, 17 La.App. 599. 

4 C.J. p 4 66 note 61. 

84. La.—Vicknair v. Vicknair, 29 
So.2d 706, 211 La. 159—Aaron v. 
Mizer, 199 So. 398, 196 La. 481- 
Dent v. Dent, 181 So. 435, 189 La. 
888—Cann v. Ruston State Bank, 
99 So. 221, 155 La. 283—Landry 
v. T. Le Boeuf & Sons, 95 So. 391, 
153 La. 31. 

Chetta v. Dicks, 118 So. 842, 9 
La.App. 128—Filiberto v. Evans, 
118 So. 844, 9 La,App. 104—Collins 
Piano Co. v. Cospelich, 7 La.App. 
277—O’Reilly Engineering Co. v. 
Buckner, 5 La-App. 661—Brown v. 
Hart, 4 La.App. 502—Bourgh v. 
Hester, 1 La-App. 152. 

4 C.J. p 466 note 61 [a] (2). 

85. Or.—White v. East Side Mill & 
Lumber Co., 161 P. 969, 84 Or. 22 4. 

853 No affidavits received by at¬ 
torney 

Appellant could not rely on void 
orders extending time to prepare 
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transcript which had been obtained 
by reporter’s transcriber, where ap¬ 
pellant was put on notice that such 
orders were obtained in violation of 
statute in that his attorney was told 
that orders were being obtained but 
never received any affidavits that 
were a condition to such orders. 

Cal.—Caminetti v. Edward Brown & 
Sons, 144 P.2d 570, 23 C.2d 511. 

85.10 Failure to raise question 
Circuit court had no right to ex¬ 
tend time for filing transcript to 
July 16, when six-month period 
would have expired on June 22, but 
where transcript was filed, parties 
had briefed and submitted the case 
without any question as to its timely 
filing, court of appeals would con¬ 
sider appeal on its merits. 

Mo.—Dunlap v. Donnell, App., 234 S. 
W.2d 330. 

85.15 La.—Southern Bell Telephone 
& Telegraph Co. v. Louisiana Pub¬ 
lic Service Commission, 170 So. 
548, 185 La. 729. 

86. Or.—Libby v. Southern Pac. Co., 
219 P. 604, 109 Or. 449, rehearing 
denied 220 P. 1017, 109 Or. 449. 

Tex.—Ortiz v. Associated Employers 
Lloyds, Civ.App., 294 S.W.2d 880— 
Stolz v. Wood Sherman Const. Co., 
Civ.App., 67 S.W.2d 412. 

4 C.J. p 469 note 98. 

87. Idaho.—Blumauer-Frank Drug 
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spect a stipulation. 87 * 5 

While the court may make an order of extension 
in pursuance of an agreement or stipulation of the 
parties, 88 it is essential that the stipulation, the ap¬ 
plication for an order of extension, and the order 
itself, be made before the expiration of the time for 
filing. 89 Also, the consent must be expressed in 
writing and appear of record 90 or be established by 
uncontradicted affidavits. 91 

Stipulation as dispensing with notice. The only 
effect of some statutes providing for the granting 
of an extension of time on stipulation of the parties 
is to dispense with notice of the application for an 
extension. 92 The necessity and sufficiency of notice 
of an application for an extension are discussed 
supra subdivision c of this section. 

Agreement for indefinite extension. An agree¬ 
ment for extension beyond the statutory time with¬ 
out fixing a definite time gives only a reasonable 
time. 93 

§ 1090. - Premature Filing 

The transcript op abstract of the record must not be 
filed prematurely, and if it is so filed it may be stricken 
from the files; but dismissal of the appeal is not war¬ 
ranted. 

The transcript or abstract of the record must not 


be filed prematurely. 93 * 50 Thus, ordinarily, a tran¬ 
script should not be filed before the appeal is per¬ 
fected, 94 or before the determination of a motion 
relating to the transcript on file in the lower 
court; 94 * 5 and if it is prematurely filed, it may be 
stricken from the files. 95 However, the appeal will 
not be dismissed on this ground; 96 nor will the 
court read a negative provision into a statute in 
order to arrive at the conclusion that the filing is 
premature. 97 

A transcript filed prematurely for the purpose of 
a motion to affirm, which was denied, may be con¬ 
sidered a sufficient filing for a hearing on the 
merits. 98 

It is only after exceptions have been filed with 
the clerk of the lower court that they and the record 
connected therewith, that is, a docket entry showing 
the filing and date thereof, can be properly trans¬ 
mitted by the clerk; and where there is no minute 
or certificate on the exceptions presented showing 
that they have ever been filed in the clerk’s office, 
they should be dismissed as being irregularly before 
the reviewing court. 99 

§ 1091. Failure to File in Time 

The effect of a failure to file a transcript or ab¬ 
stract in time, as warranting or requiring dismissal 


Co. v. First Nat. Bank, 206 P. 807, 
35 Idaho 436. 

87.5 Tex.—Amburn v. City of Lub¬ 
bock, Civ.App., 66 S.W.2d 806, error 
refused. 

88. N.C.—Justice v. Boone Fork 
Lumber Co., 107 S.E. 232, 181 N.C. 
390. 

4 C.J. p 468 note 95. 

89. Idaho.—Wolter v. Church, 165 
P. 521, 30 Idaho 427. 

Or.—Hay v. Yokell, 32 P.2d 578, 147 
Or. 148—Meyers v. Pacific States 
Lumber Co., 259 P. 203, 122 Or. 315. 
4 C.J. p. 466 note 55 [c] (3), p 469 
note 98 [a]. 

90. N.C.—Sondley v. Asheville, 17 S. 
E. 534, 112 N.C. 694. 

4 C.J. p 469 note 96. 

91. N.C.—Justice v. Boone Fork 
Lumber Co., 107 S.E. 232, 181 N.C. 
390—Brown v. Taylor, 91 S.E. 523, 
173 N.C. 700. 

92. Or.—Eena Co. v. Zosel, 95 P.2d 
428, 164 Or. 99—Meyers v. Pacific 
States Lumber Co., 259 P. 203, 122 
Or. 315. 

93. Tex.—Stokes v. Wilmeth, 120 S. 
W. 948, 56 Tex.Civ.App. 497. 

4 C.J. p 469 note 97 [a], 

93.50 Becord held not prematurely 
filed 

(1) Under statute requiring that 


party desiring to appeal give notice 
to court reporter within five days 
after he perfects appeal, requesting 
evidence to be transcribed, fact that 
court reporter filed transcript in 
clerk’s office eleven days before ap¬ 
peal was taken would not vitiate ap¬ 
peal. 

Ala—Bates v. Rentz, 81 So.2d 349, 
262 Ala 681. 

(2) Appellants’ motion to strike 
cause from supreme court docket on 
ground that record was prematurely 
filed must be overruled, although 
record was filed before expiration of 
time allowed appellants’ attorneys to 
examine lower court reporter’s notes 
after mailing of notice of filing of 
transcript thereof to all attorneys 
in case, in absence of showing that 
notes were incorrect or contention 
that notice to reporter to transcribe 
them was not timely given. 

Miss.—Parmlee v. City of West 
Point, 61 So.2d 444, 216 Miss. 72. 

(3) Return day only marks limit 
of time within which record shall 
be filed in appellate court, and rec¬ 
ord can be filed at any time before 
the return day, without prejudice to 
appellee’s right to move to dismiss 
the appeal. 

La—State ex rel. Nunez v. Baynard, 
14 So.2d 611, 203 La 711, trans¬ 
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ferred, see, App., 15 So.2d 649, fol¬ 
lowed in State ex rel. McBride v. 
Baynard, 15 So.2d 659. 

94:. Or.—French v. C. F. & T. Co., 
241 P. 1010, 116 Or. 532. 

4 C.J. p 469 notes 99 [a] 1. 

94.5 Fending motion to strike 
Filing of transcript of record on 
appeal with supreme court clerk 
while motion, noticed within time 
allowed by district court order, to 
strike such transcript from files was 
pending in latter court, was prema¬ 
tura 

Nev.—Thiess v. Rapaport, 89 P.2d 5, 
59 Nev. 180. 

95. Ariz.—Bisbee v. Hargrove, 94 P. 
1112, 11 Ariz. 328. 

96. Ill.—Collateral Finance Co. v. 
Braud, 18 N.E.2d 392, 298 Ill.App. 
130. 

Wyo.—McClintock v. Ayers, 245 P. 
298, 34 Wyo. 476. 

4 C.J. p 469 note 2, p 574 note 65. 

97. Wyo.—McClintock v. Ayers, 
supra 

4 C.J. p 469 note 4. 

98. Tex.—Bartley v. Robinson, Civ. 
App., 161 S.W. 386. 

99. Me.—Fenderson v. Franklin 
Light & Power Co., 116 A 414, 121 
Me. 213. 
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of the appeal or affirmance of the judgment, varies 
in the various jurisdictions, depending on the pro¬ 
visions of the particular statutes or rules and the 
construction thereof, and is discussed infra § 1092; 
and the necessity, sufficiency, and effect of excuses 
for a delay in filing are considered infra § 1093. 

The determination of when the requisite filing 
takes place is discussed supra § 10S8 d. 

§ 1092. - Effect 

Except in so far as there may be a waiver or estoppel, 
where a transcript has not been timely filed the appeal 
may be treated as abandoned, and the appellee may move 


to dismiss the appeal or to affirm the Judgment. While 
in some jurisdictions the dismissal of the appeal or the 
affirmance of the judgment is mandatory on proper mo¬ 
tion, in others it is discretionary with the court. 

The transcript or abstract of the record will not 
be considered on appeal, but must be disregarded, 
where appellant, "without fault of appellee, has 
failed to file such transcript or abstract within the 
time prescribed by statute or rule of court, or with¬ 
in an extension of time therefor, if any has been 
granted. 09 - 50 Moreover, such failure of timely fil¬ 
ing may be treated as an abandonment of the ap¬ 
peal, 1 in some cases there being a conclusive pre¬ 
sumption of abandonment of the appeal. 1 - 5 The 


99.50 Ala.—Donahoo v. Kerns, 89 Judkins v. Taffe, 27 P. 221, 21 Or. (2) In another jurisdiction the 
So.2d 270. 89, followed in Bennett v. Taffe, dismissal of an appeal granted by 

Ariz—Primock v. Wilson, 100 P.2d 27 P. 223. the trial court cannot be prevented 

180, 55 Ariz. 192. I Tenn.—Ransom v. Carlisle, 8 Tenn. by an application for a grant of an 

Colo.—Ratliff v. Davis, 294 P.2d App. 44 $. appeal by the appellate court; but 

1109, 133 Colo. 315—Bonham v. I 4 C.J. p 470 note 7. the dismissal will not prevent ap- 


City of Aurora, 294 P.2d 267, 133 
Colo. 276—Moreau v. Buchholz, 236 
F.2d 540, 124 Colo. 302. 

Fla.—Hauer v. Thum, 75 So.2d 205. 
Ga.—Snyder v. Savannah Union Sta¬ 
tion Co., 70 S.E.2d 3S2, 85 Ga.App. 
S51. 

Tex —Board of Ins. Com’rs v. 
Adams, Civ.App., 286 S.W.2d 698, 
error refused no reversible error. 
I*eave to obtain statement of facts 
denied 

Where ninety-day period for the 
filing of a statement of facts had ex¬ 
pired. so that any statement of facts 
filed thereafter would be vulnerable 
to adversary’s motion to strike, leave 
to secure and file a statement of 
facts was denied. 

Wash.—Welch v. Great Lakes Cas. 
Co., 176 P.2d 436, 27 Wash.2d 117. 

1. Fla.—In re Ring-ling’s Estate, 24 
So.2d 525, 156 Fla. 810. 

Ind.—Anderson v. State ex rel. 
Stamm, 18 N.E.2d 962, 106 Ind. 
App. 255—Fraker v. Dugan, 183 N. 
E. 132, 95 Ind.App. 213. 

La.—Maurer v. Haefner, 189 So. 579, 
192 La. 929—Johns v. American 
Mut. Life Ins. Co., 127 So. 882, 170 
La. 402—Jacobs v. Weaver & Riv¬ 
ers. 118 So. 692, 167 La. 59—Mundy 
v. Phillips, 102 So. 519, 157 La. 445. 

Crosby v. Lone Star Cement 
Corp., App., 90 So.2d 152—Vaughn 
v. American Bank & Trust Co., 
App., 71 So.2d 644—Young v. Car¬ 
nahan Creamery, App., 157 So. 616 
—Jackson v. Weeden, 135 So. 745, 
17 La.App. 306—Paderas v. Stauf¬ 
fer, 119 So. 757, 10 La-App. 50. 
N.C.—Pentuff v. Park, 143 S.E. 139, 
195 N.C. 609. 

Or.—Eena Co. v. Zosel, 95 P.2d 428, 
164 Or. 99—McKinney v. Nayberg- 
er, 295 P. 474, 138 Or. 203—Booth 
v. Block, 234 P. 288, 114 Or. 19— 
McCargar v. New Amsterdam Cas¬ 
ualty Co., 209 P. 478, 105 Or. 308— 


Cause of actios, sot abasdosed 
Under a statute providing that on 
failure to file a transcript within a 
certain time "the cause shall be con¬ 
sidered as abandoned," the term 
"cause" has reference merely to the 
particular suit in which the order is 
made, and does not mean that the 
cause of action is abandoned. 

Ill.—Philadelphia & R. Coal & Iron 
Co. v. City of Chicago, 41 N.E. 
1102, 158 Ill. 9—Koon v. Nichols, 
85 IlL 155. 

Exception under rule of particular 
court 

(1) In Louisiana, the rule which 
prevails in the supreme court with 
regard to the abandonment of an 
appeal by the failure of appellant to 
file the transcript in time is not ap¬ 
plicable and should not be enforced 
against appellant in an appeal to the 
court of appeal of a circuit where 
such court has adopted a rule impos¬ 
ing the duty of filing the record in 
the court of appeal on the clerk of 
the district court and not on appel¬ 
lant. 

La.—Stockbridge v. Martin, 110 So. 
828, 162 La. 601. 

(2) Duty of filing and transmit¬ 
ting transcript of record see supra 
§ 1086. 

Doss of right of appeal 

(1) In some jurisdictions a failure 
to file the transcript within the prop¬ 
er time results in a loss of the right 
of appeal. 

La.—New Iberia Nat. Bank v. Lyons, 
115 So. 130, 164 La. 1017—Dupier- 
ris v. Spancia, 113 So. 851, 164 La. 
290. 

Tex.—Eldridge v. Lake Whitney En¬ 
terprises, Civ.App., 231 S.W.2d 
466—Powell v. Lake, Civ.App., 116 
SAV.2d 488—Bear v. Donna In¬ 
dependent School Dist., Civ.App., 
85 S.W.2d 797, error dismissed. 
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pellant from being granted an appeal 
by the appellate court. 

Ky.—Edelston v. Edelston, 190 S.W. 
1083, 173 Ky. 252. 

(3) Appellee’s right to affirmance 
cannot be defeated by the act of ap¬ 
pellant in suing out a writ of er¬ 
ror after his default, although the 
writ of error was perfected before 
application for affirmance. 

Tex.—Texas Portland Cement Co. v. 

Lumparoff, Civ.App., 204 S.W. 366. 
4 C.J. p 471 note 8 [c]. 

(4) However, a motion to dismiss 
a writ of error cannot be sustained 
where plaintiff in error exercised his 
right to abandon his first writ of 
error and prosecute another and filed 
the transcript within the proper 
time after the second writ of error. 
Tex.—Reed v. State, Civ.App., 55 S. 

W.2d 232. 

(5) In one case, wherein two pro¬ 
ceedings in error were taken, the 
records were substantially identical, 
a motion to affirm on certificate was 
granted in the first proceeding, and 
no excuse for the delay in the first 
proceeding, and no reason for setting 
aside the affirmance was presented, 
the second petition in error was dis¬ 
missed on motion. 

Tex.—Raines v. Western Union Tele¬ 
graph Co., Civ.App., 186 S.W. 436. 

1.5 La.—Mississippi River Bridge 
Authority for and on Behalf of 
State v. Norman, 89 So.2d 117, 230 
La. 547—Southern Premium Serv¬ 
ice v. Oddo, 75 So.2d 20, 226 La. 
95—W. T. Burton Co. v. Stevens & 
Co., 45 So.2d 634, 216 La. 1090— 
McDermott v. Kilpatrick, 5 So.2d 
332, 198 La. 1053—Aaron v. Mizer, 
199 So. 398, 196 La. 481. 

Crosby v. Lone Star Cement 
Corp., App., 90 So.2d 152—Fidelity 
& Cas. Co. of N. Y. v. Callicott, 
App., 88 So.2d 724. 
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failure of appellant to file a transcript or abstract 
in time may be taken advantage of by a motion to 
dismiss the appeal or writ of error, 2 or by a motion 
to affirm the judgment; 3 and, as appears below, in 
some jurisdictions such dismissal or affirmance is 
mandatory, while in others it is a matter of discre- 


APPEAL & ERROR § 1092 

tion with the court. 

The right of appellee to have the appeal dismissed 
or the judgment affirmed may be lost where he has 
waived, or is estopped to claim, the right, as by 
conduct or action not consistent with an intention 
to exercise it; 4 and the conclusive presumption of 


2. U.S.—U. S. v. Thacker, C.C.A.Tex. f 
44 F.2d 789—Jackson v. Norris, C. 
C.A.Tex., 37 F.2d 511, certiorari de¬ 
nied 50 S.Ct. 462, 281 U.S. 763, 74 
L.Ed. 1171. 

Ark.—Norfleet v. Norfleet, 268 S.W.2d 
387, 223 Ark. 751. 

Cal.—Murphy v. Krumm, 136 P.2d 8, 
21 C.2d 846. 

Isett v. Frees, 77 P.2d 873, 25 C. 
A. 2d 466—Silva v. Co-operative 
Dairymen’s League, 42 P.2d 370, 5 
C.A.2d 294—Pioneer Fruit Co. v. 
Mulcahy, 208 P. 323, 58 C.A. 388. 

Fla.—In re Lofton’s Estate, 12 So.2d 
587, 152 Fla. 626—Fidelity & De¬ 
posit Co. of Maryland v. Manatee 
County, 83 So. 268, 78 Fla. 470. 

Idaho.—Gallap v. Union Automobile 
Ins. Co., 228 P. 881, 39 Idaho 352 
—Green v. Morrison, 216 P. 1035, 
37 Idaho 420—H. B. Lake & Co. v. 
Bales, 210 P. 396, 36 Idaho 142. 

Ill.—Corrigan v. Von Schill College 
of Chiropody & Pedic Surgery, 277 
Ill.App. 350—Holmes v. Burk, 277 
Ill.App. 46—Swett v. City of Chi¬ 
cago, 192 Ill.App. 59. 

Ind.—Taylor v. Meskimen, 128 N.E. 
2d 872, 234 Ind. 485. 

Iowa.—In re Gerdes’ Estate, 56 N.W. 
2d 897, 244 Iowa 332—Anderson v. 
Dunnegan, 245 N.W. 326, 217 Iowa 
1210—Farmers’ State Sav. Bank of 
Promise City v. Miles, 221 N.W. 449, 
206 Iowa 766. 

Ky.—Wermeling v. Wermeling, 5 S. 
W.2d 893, 224 Ky. 107. 

La.—Southern Premium Service v. 
Oddo, 75 So.2d 20, 226 La. 95- 
Cooper v. One White Model 1959 
Motor Tractor, 64 So.2d 445, 223 
La. 1—Whitney Central Trust & 
Savings Bank v. Greenwood Plant¬ 
ing & Mfg. Co., 83 So. 834, 146 La. 
572. 

Morgan v. Kent, App., 83 So.2d 
672—Davidson v. Richard McCar¬ 
thy Co., App., 166 So. 504. 

Miss.—Cobb v. Frazer, 48 So.2d 124, 
209 Miss. 603—Oswalt v. Austin, 6 
So.2d 924, 192 Miss. 653. 

Mo.—Bailey v. City of Charleston, 
App., 204 S.W.2d 500—Clader v. 
City of Neosho, 192 S.W.2d 508, 238 
Mo.App. 999, transferred, see 193 
S.W.2d 620, 354 Mo. 1190, appeal 
retransferred, App., 198 S.W.2d 523 
—Waters v. Waters, App., 122 S.W. 
2d 96—Mackson v. Metropolitan 
Life Ins. Co., App., 115 S.W.2d 217. 

Mont.—F. M. Wall Co. v. Marshall, 
28 P.2d 1089, 96 Mont. 142. 

Neb.—Glissmann v. Bauermeister, 3 
N.W.2d 555, 141 Neb. 288. 


N.C.—Johnson v. Covington, 100 S.E. 
881, 178 N.C. 658. 

Or.—Booth v. Block, 234 P. 288, 114 
Or. 19—Proctor v. Jeffery, 144 P. 
1192, 76 Or. 151. 

S.C.—McPherson v. Anderson, 24 S. 

E.2d 516, 202 S.C. 312. 

Tex.—Sheppard v. Coale, Civ.App., 149 
S.W.2d 209, error refused. 

Wyo.—Henning v. City of Casper, 182 
P.2d 840, 63 Wyo. 352. 

4 C.J. p 470 note 7, p 567 note 72, p 
569 note 83. 

Even though no penalty for default 
is fixed by statute or rule of court, 
nevertheless, the default being ir¬ 
regular and in violation of statute, a 
motion to dismiss the appeal will be 
granted. 

N.M.—Franch v. Torpedo Mining Co., 
166 P. 1172, 22 N.M. 581. 

Appeal from final judgment or inter¬ 
locutory order 

The pertinent statute of a particu¬ 
lar jurisdiction may relate exclusive¬ 
ly to appeals from final judgments 
and not authorize appellee to move 
the dismissal of an appeal from an 
interlocutory order. 

Ill.—Lang v. Pettis, 197 Ill.App. 541. 
Dismissal, not affirmance, as remedy 
A motion to dismiss an appeal, not 
a motion to affirm a judgment, is the 
proper remedy for appellant’s fail¬ 
ure to comply with rules relating to 
the filing of abstracts and briefs. 

Mo.—Sechrist v. Hufty Rock Asphalt 
Co., App., 59 S.W.2d 767. 

3. Ala.—Long v. Baltimore Bargain 
House, 71 So. 75, 14 Ala.App. 666. 
Iowa.—Farmers’ State Sav. Bank of 
Promise City v. Miles, 221 N.W. 
449, 206 Iowa 766. 

Or.—Booth v. Block, 234 P. 288, 114 
Or. 19—Van Tassell v. Jefferson 
County, 177 P. 955, 90 Or. 600. 

Tenn.—Ransom v. Carlisle, 8 Tenn. 
App. 448. 

Tex.—Smith v. Norris, 70 S.W.2d 994, 
123 Tex. 360. 

Black v. Cabot Carbon Co., Civ. 
App., 254 S.W.2d 188, error refused 
no reversible error—Goldberg v. 
Spense, Civ.App., 203 S.W.2d 330— 
French v. Smith, Civ.App., 70 S.W. 
2d 588. 

4 C.J. p 471 note 8, p 1126 note 86. 
Alternative relief 

(1) In a jurisdiction wherein ap¬ 
pellee may either have the appeal 
dismissed or the judgment affirmed 
the court will grant that form of re¬ 
lief best calculated to do justice. 
Iowa.—Newbury v. Getchell, etc., 
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Lumber, etc., Co., 76 N.W. 514, 106 
Iowa 140. 

4 C.J. p 472 note 10. 

(2) It is not error to dismiss the 
appeal instead of affirming the judg¬ 
ment. 

Ill.—Horwich v. Davis, 126 N.E. 100, 
291 Ill. 500. 

Transcript or abstract 

Under pertinent statutes and rules 
of court in one state, the judgment 
may be affirmed on motion for fail¬ 
ure to file a transcript in time; but 
for failure to file an abstract within 
the time limited by rule of court, the 
court may only dismiss the appeal or 
writ of error and not affirm the judg¬ 
ment. 

Mo.—Anderson v. City of Richland, 
219 S.W. 584. 

Jones v. Brownfield, App., 78 S.W. 
2d 453—Sechrist v. Hufty Rock 
Asphalt Co., App., 59 S.W. 2d 767— 
Robinson v. Sussman, App., 253 S. 
W. 186—Hofstatter v. Cantrell, 
App., 180 S.W. 435. 

4 C.J. p 471 note 8 [i]. 

Where appeal abates because of 
appellant’s failure to file a cost bond 
within thirty days, as required by 
statute, appellee is not entitled to 
docket the case and secure an affirm¬ 
ance for failure of appellant to file 
the transcript within eighty days. 
N.M.—Hubert v. American Surety 
Co., 177 P. 889, 25 N.M. 131. 

4. Ala.—Hamby v. Sherrod, 26 So.2d 
105, 248 Ala. 16—Luther v. Luther, 
100 So. 497, 211 Ala. 352. 

Idaho.—Hardy v. Butler, 226 P. 669, 
39 Idaho 99—Robinson v. St. Maries 
Lumber Co., 186 P. 923, 32 Idaho 
651. 

Ill.—Connell v. North Town Motor 
Co., 17 N E.2d 589, 297 Ill.App. 247. 
Kan.—Myers v. Kansas Stone Prod¬ 
ucts Co., 254 P.2d 270, 174 Kan. Ill 
—Holmes v. Kalbach, 252 P.2d 603, 
173 Kan. 736. 

La.—La Graize v. Tracy, 30 So.2d 
828, 211 La. 765—Lewis v. Burglass, 
171 So. 564, 186 La. 36. 

Nev.—Miller v. Walser, 181 P. 437, 42 
Nev. 497. 

N.M.—Herbst v. Rogers, 164 P. 827, 
22 N.M. 449. 

Okl.—Scott v. Dawson, 58 P.2d 538, 
177 Okl. 213. 

Or.—Cauldwell v. Bingham & Shelley 
Co., 155 P. 190, 84 Or. 257. 

5. D.—Abbott v. Rudolph, 44 N.W. 2d 
785, 73 S.D. 520. 

Tex.—J. D. McCollom Lumber Co. v. 
Whitfield, Civ.App., 53 S.W. 2d 77— 
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abandonment of the appeal may similarly be dis- ] 
pelled by appellee’s acquiescence in the filing of the 
record thereafter by appellant, 4 - 5 although it is not 
waived merely by appellee’s failure to move for 
dismissal of the appeal within a specified period. 4 - 10 

Mandatory dismissal or affirmance . Except in so 
far as a late filing may be permitted where there is 
some good cause or satisfactory excuse for the de¬ 
lay, as discussed infra § 1093, in some of the juris¬ 


dictions in which the filing of the transcript or ab¬ 
stract within a prescribed time is held to be manda¬ 
tory and jurisdictional as considered supra § 1086, 
the court, on noncompliance with the requirement, 
is without jurisdiction to review the judgment and, 
appellee or defencent in error being entitled to such 
relief as a matter of law, the court must dismiss the 
| appeal or proceedings in error or affirm the judg- 
I ment, 5 on proper motion for such dismissal or for 


Missouri, K. & T. R. Co. v. Jordan, 
Civ. App., 2 S.W.2d 312. 

4 C.J. p 472 note 9, p 573 note 39. 
Appellee held to have lost right 
Where appellee has availed himself 
of the appeal by praying for an in¬ 
crease in the judgment, thereby vir¬ 
tually joining in the appeal, he is 
precluded from ha%’ing the appeal 
dismissed. 

La.—Campbell v. Deville, 112 So. 491, 
163 La. 575. 

scatters held not to constitute waiver 
or estoppel 

(1) The rule that an appellee can¬ 
not have appeal dismissed when he 
has taken any action inconsistent 
with that purpose applies only in 
cases where the alleged acquiescence 
has occurred by an appearance in the 
reviewing court, after the transcript 
has been tardily filed, for purposes 
other than moving to dismiss appeal; 
and the fact that appellee, after 
three-day grace period following re¬ 
turn day, made stipulation concern¬ 
ing inclusion of exhibits in record 
did not constitute an acquiescence in 
appeal or waiver of appellee’s right 
to move to dismiss appeal for fail¬ 
ure to file transcript within grace pe¬ 
riod. 

La.—Southern Premium Service v. 
Oddo, 75 So.2d 20, 226 La. 95. 

(2) Where respondent wrote a let¬ 
ter impliedly consenting to a few 
days further delay in filing a brief, 
he is not estopped to take advantage 
of appellants’ default in filing a tran¬ 
script, in view of a showing that at 
the time the letter was -written he 
understood that the transcript had 
been filed. 

Cal.—Smith v. Title Insurance & 
Trust Co., 236 P. 953, 72 C.A. 139. 

Estoppel precluded by statute 

(1) In a jurisdiction wherein the 
filing of an abstract in time is ju¬ 
risdictional but in which at one time 
it was recognized that appellee might 
be estopped from raising the juris¬ 
dictional question, a legislative enact¬ 
ment authorizing the question of ju¬ 
risdiction to be raised at any time 
prior to ten days before the cause is 
assigned for submission inevitably- 
resulted in rendering invalid and in¬ 
operative the estoppel doctrine pre¬ 
viously recognized. 

Iowa.—Waterloo Sav. Bank v. Town 


of Redfleld, 236 N.W. 61, 213 Iowa 
S71. 

(2) Hence, appellee’s attorney, al¬ 
though not appearing in opposition 
to appellants’ application for further 
time for filing the abstract, is not 
estopped from asserting that the ab- 

' stract was not filed within the stat¬ 
utory time. 

Iowa.—Coggon State Bank v. Woods, 
238 N.W. 448, 212 Iowa 1388. 

(3) In some cases decided after 
the enactment of the statute it has 
been intimated, however, that there 
may be a waiver or estoppel on the 
part of appellee. 

Iowa.—Farmers' State Sav. Bank of 
Promise City v. Miles, 22l N.W. 449, 
206 Iowa 766. 

4.5 La.—Lewis v. Bur glass, 171 So. 
564, 186 La. 36. 

4.10 limitation held inapplicable 
Requirement that an appellee move 
for dismissal within three days after 
expiration of three-day grace period 
following original return day applies 
only in cases where the transcript 
is timely filed in reviewing court. 

La.—Southern Premium Service v. 
Oddo, 75 So.2d 20, 226 La. 95. 

5. Ill.—People ex rel. McWard v. 
Wabash R. Co., 57 N.E.2d 851, 388 
Ill. 312. 

Brenza v. Jordan, 136 N.E.2d 571, 
11 Ill.App.2d 140—Ekstrom v. Ka- 
nies, App., 135 N.E.2d 761—Zanter 
v. Todd, 53 N.E.2d 750, 322 Ill.App. 
72—Kowbel v. Richardson, 34 N.E. 
2d 875, 311 Ill.App. 244—Stribling 
v. Grace, 22 N.E.2d 719, 301 Ill.App. 
600—People, for Use of Tindall v. 
London & Lancashire Indemnity 
Co. of America, 15 N.E.2d 603, 295 
Ill.App. 581—Shimmer v. Spero, 15 
N.E.2d 16, 295 Ill.App. 613—Peo¬ 
ple, for Use of Tindall v. London 
& Lancashire Indemnity Co. of 
America, 14 N.E.2d 289, 294 Ill. 
App. 619—Cassens v. Paynter, 8 S. 
E.2d 369, 290 Ill.App. 288—Amberg 
v. Meeker, 8 N.E.2d 62, 290 Ill.App. 
147—Shaw v. Davis, 7 N.E.2d 331, 
289 Ill. App. 447—Strickland v. 
Washington Bldg. Corp., 4 N.E.2d 
973, 287 IlLApp. 340—Steele v. 
Mohrmann, 3 N.E.2d 893, 286 Ill. 
App. 620—Lanquist v. Grossman, 
282 IlLApp. 181—Storm v. Ahler- 
ing, 249 Ill.App. 272. 
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Ind.—Taylor v. Meskimen, 128 N.E. 
2d 872, 234 Ind. 485—In re Retseck’s 
Estate, 115 N.E.2d 744, 2 32 Ind. 659 
—Anderson v. Lagow, 41 N.E.2d 
798, 220 Ind. 363—Roebuck v. Es¬ 
sex, 17 N.E.2d 469, 214 Ind. 637— 
Stocker v. City of Hammond, 16 N. 
E.2d 874, 214 Ind. 628—Lovett v. 
Citizens’ Trust & Savings Bank, 
165 N.E. 545, 200 Ind. 608—Perrott 
v. Glenn, 112 N.E. 891, 185 Ind. 
715. 

Seaver v. Bumb, 129 N.E.2d 75, 
125 Ind.App. 622—Wenzel v. Na¬ 
tional Refining Co., 114 N.E.2d 562, 
123 Ind.App. 699—General Finance 
Corp. v. Smith, 109 N.E.2d 96, 123 
Ind.App. 302—McGuire v. Review 
Bd. of Ind. Employment Sec. Divi¬ 
sion, 99 N.E.2d 263, 121 Ind App. 
377—Massey v. Walker, 94 N.E.2d 
675, 120 Ind.App. 609—Grider v. Ti¬ 
tus, 80 N.E.2d 570, 118 Ind.App. 475 
—Bachelder v. Parker, 74 N.E. 2d 
926, 118 Ind.App. 66—Keller v. Hat¬ 
field, 62 N.E.2d 400, 116 Ind.App. 
105—Isley v. Isley, 56 N.E.2d 513, 
115 Ind.App. 69—Clemens v. Pierce, 
43 N.E.2d 1024, 112 Ind.App. 136— 
McKmstry v. Russell, 43 N.E. 2d 
875, 112 Ind.App. 133—Drzewiecki 
v. George, 40 N.E.2d 1004, 111 Ind. 
App. 126—Bard v. Cline, 40 N.E.2d 
996, 111 Ind.App. 146—Anderson v. 
State ex rel. Stamm, 18 N.E.2d 962, 
106 Ind.App. 255—Sanders v. Smith, 
5 N.E.2d 982, 108 Ind.App. 184— 
Black v. Parham, 199 N.E. 472, 101 
Ind.App. 416—Central Bond Co. v. 
Bailey, 199 N.E. 446, 101 Ind.App. 
418—Robbins v. Howard, 190 N.E. 
71, 99 Ind.App. 678—Rauenbuhler 
v. National Discount Corporation, 
186 N.E. 262, 97 Ind.App. 227—Gun¬ 
dy v, McDowell Lumber Co., 185 N. 
E. 869, 97 Ind.App. 638—Farmers* 
Bank & Trust Co. of Knox v. 
Starke County Trust & Savings 
Bank, 184 N.E. 411, 96 Ind.App. 1— 
Smallwood v. Keough, 182 N.E. 544, 
95 Ind.App. 75—Powers v. Cleve¬ 
land, 0, C. & St. L. Ry. Co., 170 N. 
E. 107, 96 Ind.App. 517—Bay v. 
Short, 165 N.E. 560, 89 Ind.App. 17 
—Steinmetz v. Lucas, 164 N.E. 320, 
89 In<LApp. 12—Taughinbaugh v. 
State, 163 N.E. 599, 88 Ind.App. 160 
—Walter v. Swank, App., 158 N.E. 
519—Russell v. State, 140 N.E. 461, 
80 Ind.App. 702—Hasenstab v. Ken¬ 
tucky v. I. Terminal R. Co., 140 N. 
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E. 68, 80 IncLApp. 209—Purdue v. 
Taylor, 139 N.E. 455, 80 Ind.App. 
49—Beard v. Fenton, 119 N.E. 495, 
67 Ind.App. 605—Willis v. Fergu¬ 
son, 111 N.E. 810, 62 Ind.App. 563. 
Iowa.—Schroder v. Claypool, 16 N.W. 
2d 1, 235 Iowa 135—Austin v. Fire¬ 
stone Auto Supply & Service 
Stores, 4 N.W.2d 403, 232 Iowa 288 
—Miller v. Economy Hog & Cattle 
Powder Co., 4 N.W.2d 379, 231 Iowa 
1369—State v. Gray, 293 N.W. 456— 
Kurtz v. Kurtz, 290 N.W. 686, 228 
Iowa 256—Herrold v. Herrold, 285 
N.W. 274, 226 Iowa 805—Harroun 
v. Schultz, 284 N.W. 450, 226 Iowa 
610—Waterloo Sav. Bank v. Town 
of Redfield, 236 N.W. 61, 213 Iowa 
871—Coggon State Bank v. Woods, 
238 N.W. 448, 212 Iowa 1388— 
Farmers’ State Sav. Bank of Prom¬ 
ise City v. Miles, 221 N.W. 449, 206 
Iowa 766—Botna Valley State Bank 
v. Cary, 218 N.W. 926, 205 Iowa 913 
—Marshall Inv. Co. v. McCoy, 207 
N.W. 740, 201 Iowa 757. 

Ky.—Elizabethtown Lincoln-Mercury 
v. Tucker, 240 S.W.2d 847—Vargo 
v. Martin, 224 S.W.2d 180, 311 Ky. 
371—Staton v. Hungerford, 165 S. 
W.2d 967, 292 Ky. 41—Martin v. 
Martin, 150 S.W.2d 696, 286 Ky. 408 
—Edge v. City of Lexington, 93 S. 
W.2d 854, 263 Ky. 801—Carey Reed 
Co. v. Hart, 38 S.W.2d 261, 238 Ky. 
391—Wermeling v. Wermeling, 5 S. 
W.2d 893, 224 Ky. 107—Cline v. 
Cline, 249 S.W. 348, 198 Ky. 585- 
Hays v. Jenkins, 227 S.W. 797, 190 
Ky. 518—Security Life Ins. Co. of 
America v. Duncan’s Adm’r, 197 S. 
W. 539, 176 Ky. 724—Paducah & I. 
R. Co. v. Albritton, 191 S.W. 879, 
174 Ky. 270—Edelston v. Edelston, 
190 S.W. 1083, 173 Ky. 252. 

Neb.—Glissmann v. Bauermeister, 3 
N.W.2d 555, 141 Neb. 288—Dobesh 
v. Associated Asphalt Contractors, 
288 N.W. 32, 137 Neb. 1, vacated on 
other grounds 289 N.W. 369, 137 
Neb. 342—Larson v. Wegner, 233 
N.W. 253, 120 Neb. 449—State v. 
Amsberry, 178 N.W. 822, 104 Neb. 
273. 

N.J.—Frost v. Alper, 45 A.2d 304, 133 
N.J.Law 555—Berger v. Lebret, 121 
A. 83, 98 N.J.Law 867—Galligan v. 
Gonzales, 118 A. 211, 97 N.J.Law 
327—Galligan v. Gonzales, 116 A 
486, 97 N.J.Law 327. 

Okl.—Brown v. Butler, 146 P.2d 1010, 
194 Okl. 46—Massad v. Heide, 17 P. 
2d 417, 161 Okl. 68—Alford v. Al¬ 
ford, 297 P. 1057, 148 Okl. 147— 
Dickerson v. Botchleott, 254 P. 80, 
122 Okl. 252—Perrier v. Perrier, 237 
P. 592, 113 Okl. 9—Brown v. Okla¬ 
homa City, 231 P. 855, 107 Okl. 252 
—Terry v. Moore, 174 P. 757, 71 
Okl. 8—Creek Realty Co. v. City of 
Muskogee, 153 P. 180, 49 Okl. 413. 

Hudson v. State, 292 P. 1046, 48 
Okl.Cr. 439. 

R.I.—New England Transp. Co. v. 
Rodrigues, 98 A.2d 264, 80 R.I. 414. 
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Tex.—Walker v. Cleere, 174 S.W.2d 
956, 141 Tex. 550—Red v. Bounds, 
63 S.W.2d 544, 122 Tex. 614. 

Hidalgo County Water Control 
and Improvement Dist. No. 1 v. 
Van Horn, Com.App, 84 S.W.2d 699. 

Fred Hall & Son v. New, Civ. 
App., 279 S.W.2d 174—Tydlacka v. 
Tydlacka, Civ.App., 277 S.W.2d 159 
—Tian v. Kempenski, Civ.App., 275 
S.W.2d 165—Straley v. Commission¬ 
ers' Court of Lampasas County, 
Civ.App., 266 S.W.2d 469—Martinez 
v. Stephens, Civ.App., 246 S.W.2d 
707—Tunstill v. Scott, Civ.App., 182 
S.W. 2d 734, error refused without 
merit—Walker v. Cleere, Civ.App., 
171 S.W. 2d 151, certified questions 
answered 174 S.W.2d 956, 141 Tex. 
550—Garrett v. Mercantile Nat. 
Bank at Dallas, Civ.App., 170 S.W. 
2d 238, affirmed 168 S.W.2d 636, 140 
Tex. 394—Texas State Bank of 
Alice v. John F. Grant Lumber Co., 
Civ.App., 169 S.W.2d 224—Booth v. 
Amicable Life Ins. Co., Civ.App., 
143 S.W.2d 836, error dismissed, 
judgment correct—Texas Farm 
Products Co. v. Thompson, Civ. 
App., 127 S.W.2d 492—Wilder v. 
American Produce Co., Civ.App., 124 
S.W.2d 400, reversed on other 
grounds 141 S.W.2d 587, 135 Tex. 
186, conformed to, Civ.App., 147 S. 
W.2d 936, reversed on other grounds 
160 S.W.2d 519, 138 Tex. 519—Tay¬ 
lor v. Callahan, Civ.App., 122 S.W. 
2d 652—Harrell v. Tilley, Civ.App., 
Ill S.W.2d 736—State v. Martin, 
Civ.App., 107 S.W. 2d 1089, error 
dismissed—O’Keefe v. Power, Civ. 
App., 94 S.W. 2d 203—Reeves v. 
Railroad Commission of Texas, Civ. 
App., 75 S.W.2d 155—Stemmons v. 
Briggs, Civ.App., 73 S.W.2d 1050— 
Draughon's Business College v. 
Mathis, Civ.App., 73 S.W.2d 549- 
Farmer v. Fuller, Civ.App., 70 S.W. 
2d 599—French v. Smith, Civ.App., 
70 S.W.2d 588—Cavanaugh v. Wat¬ 
kins, Civ.App., 65 S.W. 2d 795— 
Reynolds v. Jones, Civ.App., 60 S. 
W.2d 855—Beaver v. Beaver, Civ. 
App., 57 S.W.2d 279—Mid-Conti¬ 
nent Life Ins. Co. v. White, Civ. 
App., 54 S.W.2d 239—Reed v. Great 
American Indemnity Co., Civ.App., 
47 S.W.2d 860—Walker v. Lyles, 
Civ.App., 45 S.W.2d 315, affirmed 
72 S.W.2d 1113, 124 Tex. 38—Up- 
sher County v. Throckmorton In¬ 
dependent School Dist., Civ.App., 
20 S.W.2d 1105—'Wagley v. Wagley, 
Civ.App., 1 S.W.2d 917—McFaddin 
v. Neches Canal Co., Civ.App., 278 
S.W. 931—Ross v. Cantrell, Civ. 
App., 278 S.W. 927—Scott v. Board 
of Trustees of Waco Independent 
School Dist., Civ.App., 223 S.W. 253 
—Brown v. Levingston, Civ.App., 
206 S.W. 861—Tyler v. Smith, Civ. 
App., 187 S.W. 697—Rhodes v. 
Coleman-Fulton Pasture Co., Civ. 
App., 185 S.W. 355—First Nat. 
Bank v. Lester, Civ.App., 179 S.W. 
684. 


Contra J. D. McCollom Dumber Co. 
v. Whitfield, Civ.App., 53 S.W 2d 
77—Evans v. Galbraith-Foxworth 
Lumber Co., Civ.App., 43 S.W.2d 
4SI—Warren v. Pace, Civ.App., 259 
S.W. 627. 

Wyo.—Federal Gold Min. Co. v. Pio¬ 
neer Carissa Gold Mines, 289 P.2d 
643, 74 Wyo. 414, motion denied 293 
P.2d 923—English v. Smith, 244 P. 
2d 807, 70 Wyo. 50—Chadwick v. 
Nagel, 229 P.2d 502, 68 Wyo. 76— 
Henning v. City of Casper, 182 P. 
2d 840, 63 Wyo. 352—Sayre v. Rob¬ 
erts, 84 P.2d 718, 53 Wyo. 491- 
Bales v. Brome, 84 P.2d 714, 53 
Wyo. 370—In re Federal Lands 
Emergency Const. Project No. 6, 
Pinedale-Farson Road, etc., 57 P. 
2d 684, 50 Wyo. 41—Wy-Tex Corp. 
v. McCullough, 54 P.2d 895, 49 Wyo. 
406—Samuel v. Christensen-Garing, 
Inc., 37 P.2d 680, 47 Wyo. 331- 
Marsh v. Aljoe, 3 P.2d 103, 43 Wyo. 
345—Samuelson v. Tribune Pub. 
Co., 287 P. 83, 41 Wyo. 487—Bar¬ 
nett v. Bankers’ Finance Ass’n, 268 
P. 1025, 38 Wyo. 511—Woodruff v. 
Cokeville Light & Power Co., 264 
P. 704, 38 Wyo. 70—Scott v. Wyo¬ 
ming Rock Products Co., 264 P. 86, 
37 Wyo. 527—Berry v. Sample, 203 
P. 257, 28 Wyo. 272—Coffee v. Har¬ 
ris, 199 P. 931, 27 Wyo. 494. 

4 C.J. p 469 note 6, 24 C.J. p 908 note 
67. 

Failure to file copies of record In 
time 

Writ of error must be dismissed, 
where plaintiff in error failed to file 
ten typewritten copies of record with 
clerk of supreme court of appeals 
within statutory time. 

Va.—Moody v. Southern Rv. Co., 194 
S.E. 679, 169 Va. 765—Jackson v. 
Jackson, 186 S.E. 50, 166 Va. 341. 

Failure to file schedule 

Where entire record was season¬ 
ably filed in court of appeals, failure 
to file schedule, showing parts of 
record appellant wished to have 
copied, in office of clerk of circuit 
court within ninety days after appeal 
was allowed by that court, was not 
ground for dismissal of appeal. 

Ky.—Strother v. McClave, 94 S.W.2d 
310, 264 Ky. 121. 

Rule permitting amendment of record 
Supreme court rule prescribing 
time within which a record shall be 
filed in a court of review must be 
considered in connection with provi¬ 
sions of the statute permitting re¬ 
viewing court in its discretion to 
exercise powers of amendment of tri¬ 
al court and to order or permit rec¬ 
ord to be amended by correcting er¬ 
rors or by adding matters which 
should have been included, and must 
be given effect in accordance with 
the discretionary powers vested in 
reviewing court by that statute. 

Ill.—Francke v. Eadie, 26 N.E.2d 853, 
373 Ill. 500. 
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affirmance, 5 - 6 at least, in the absence of a satisfac- i tory explanation or excuse for delay in filing the 


Bole having force of statute 

Published rule of supreme court 
providing for dismissal of appeal un¬ 
less transcript is served and filed 
within sixty days after appeal is per¬ 
fected has the force of a statute. 
Mont.—In re Hanson’s Estate, 273 P. 
2d 103, 128 Mont. 270. 

Court is constrained to sustain a 
motion to dismiss the appeal. 

D.C.—Clawans v. Carnduff, 59 F.2d 
472. 61 App.D.C. 185, certiorari de¬ 
nied 53 S.Ct. 319, 288 U.S. 601, 77 L. 
Ed. 977. 

Ill.—West Side Trust and Savings 
Bank of Chicago v. Damond, 280 Ill. 
App. 343. 

Court is without discretion in the 
matter of the time -within which the 
transcript must be filed where such 
time is limited by a legislative act 
which also fixes the consequences of 
a neglect to file. 

Neb.—Verges v. Roush, 1 Neb. 113. 

4 C.J. p 473 note 18. 

Dismissal on court’s own motion 

Where the question is considered 
one of jurisdiction, the court may 
dismiss of its own motion. 

Ill.—Schillo v. Anderson, 51 Ill.App. 
403. 

Ky.—Floyd v. Penick, 9 Ky.L. 719. 
Tex.—Cunningham v. Perkins, 28 
Tex. 488. 

Back of jurisdiction to dismiss 
In one case it was said that “no 
transcript of the record on appel¬ 
lant’s writ of error having been filed 
in this court, we are without jurisdic¬ 
tion to grant appellee’s motion to 
dismiss the writ of error.” 

Tex.—Lumbermen’s Reciprocal Ass'n 
v. James, Civ.App., 35 S.W.2d 458. 

Nunc pro tunc order of filing can¬ 
not be made by the reviewing court. 
Iowa.—Farmers’ State Sav. Bank of 
Promise City v. Miles, 221 N.W. 449, 
206 Iowa 766. 

Evidence will not he considered on 
appeal where a transcript of the evi¬ 
dence is not filed in time, although 
the bill of exceptions is timely filed. 
Ky.—Asher v. Nuckols, 69 S.W.2d 
331, 253 Ky. 223. 

In. Louisiana 

(1) When a transcript has not 
been timely filed, the reviewing court 
has jurisdiction to dismiss the ap¬ 
peal or render judgment for appel¬ 
lee but not for any other purpose; 
and a motion to dismiss must prevail. 
This is true in all reviewing courts 
except the court of appeal for the 
second circuit wherein, by virtue of 
rule of court, the clerk of the dis¬ 
trict court, rather than appellant, has 
the duty of filing the record; and 
even that appellate court has no al¬ 
ternative and must dismiss the ap¬ 


peal on motion where the delay is 
due to the fault of appellant or his 
counsel or no sufficient excuse or ade- 
‘ quate legal cause therefor is shown. 
La.—W. T. Burton Co. v. Stevens & 
Co., 45 So.2d 634, 216 La. 1090— 
Barton v. Raziano, 40 So.2d S06, 
215 La. 423—Rex Realty Co. v. 
Howard’s D. G. S., Inc., 173 So. 
513, 186 La. 867—Williams v. Ley- 
land Line S. S. Co., 119 So. 431, 167 
La. 473—Campbell v. Deville, 112 
So. 491, 163 La. 575—Stockbridge 
v. Martin, 110 So. 828, 162 La. 601 
—William D. Seymour & Co. v. 
Castell, 107 So. 143, 160 La. 143, 160 
La. 371—Whitney Central Trust & 
Savings Bank v. Greenwood Plant¬ 
ing & Mfg. Co., 83 So. 834, 146 La. 
572—J. S. Terry Const. Co. v. 
James K. Sutherlin Co., 82 So. 384, 
145 La. 397. 

Philip Werlein, Limited v. Ad¬ 
ams, App., 67 So.2d 503—Johnson 
v. Louisville Fire & Marine Ins. 
Co., App., 49 So.2d 462—Varnell v. 
Babin, App., 13 So.2d 495—Gazzo v. 
Bisso Ferry Co., App., 174 So. 132— 
Davidson v. Richard McCarthy Co., 
App., 166 So. 504—Roussel v. Wil¬ 
son, App., 161 So. 907—Danna v. 
Yazoo & M. V. R. Co., App., 154 So. 
365—Snow v. McEwen, App., 152 
So. 384—Willis v. Dyer, App., 148 
So. 445—Gibson v. G. Dounson, 
Inc., App., 147 So. 370—Darnell v. 
Herrin Oldsmobile Co., 133 So. 535, 
16 La.App. 49—Burns v. Mosaic 
Templars of America, 133 So. 470, 
16 La.App. 48—Taylor v. Kelly- 
Weber & Co., 131 So. 306, 15 La. 
App. 302—Schenck v. New Orleans 
Public Service, 130 So. 873, 15 La. 
App. 19—Hotard v. Consolidated 
Companies, 130 So. 662, 14 La.App. 
670—Bernadas v. Miller, 129 So. 175, 
13 La.App. 706—Bell v. Malouf, 128 
So. 537, 13 La.App. 248—Roussel v. 
Guiterrez, 127 So. 1, 12 La.App. 700 
—Cain v. Stewart, 123 So. 519, 11 
La.App. 283—Collins Piano Co. v. 
Cospelich, 7 La.App. 277—Day v. 
St Joe Brick Works, 4 La.App. 553 
—Alexander Hamilton Institute v. 
Sachse, 3 La.App. 478—Succession 
of Murrell, 2 La.App. 182—Opelou- 
sas-St. Landry Bank & Trust Co. v. 
Fontenot, 1 La. App. 195. 

(2) Appeal will not be dismissed 
because transcript was not filed pri¬ 
or to expiration of return day or 
within three days thereafter unless 
failure timely to file transcript was 
clearly imputable to appellant. 

La.—Varnell v. Babin, App., 13 So. 2d 
495. 

(3) Appeal would be dismissed 
where appellant who had not secured 
extension of return day of appeal did 
not file with clerk of district court 
the deposit fee required for taking 
appeal within time to enable such 
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clerk to file record in court of appeal 
on return day. 

La.—Mansaur v. Andmg, App., 171 
So. 187, modified on other grounds 
174 So. 115. 

(4) Where motion to dismiss ap¬ 
peal was based on appellant’s failure 
to file transcript in supreme court on 
return day or within three days 
thereafter, statute providing that 
when appellant files incomplete tran¬ 
script or files transcript or further 
application for extension within three 
judicial days after return day, no 
appellate court shall dismiss appeal 
without allowing appellant two addi¬ 
tional days to correct informalities, 
did not apply. 

La.—McDermott v. Kilpatrick, 5 So. 
2d 332, 198 La. 1053—Aaron v. Miz- 
er, 199 So. 398, 196 La. 481. 

5.5 La.—Bascle v. Perez, 71 So.2d 
551, 224 La. 1014. 

Service of motion to dismiss 

Supreme court rule did not require 
that motion to dismiss appeal for 
failure to file transcript of the testi¬ 
mony, as required by statute, be 
served on appellant ten days before 
morning on which the causes for dis¬ 
trict were set for hearing, since the 
cause of such motion arose after the 
filing of the abstract, in which case 
timely notice is required. 

Iowa.—Austin v. Firestone Auto Sup¬ 
ply & Service Stores, 4 N.W.2d 403, 
232 Iowa 288. 

In Montana 

(1) Where appeal had been perfect¬ 
ed, but no transcript on appeal had 
been filed within time allowed by 
court rule and no extension of time 
had been requested or allowed for fil¬ 
ing transcript on appeal, appeal would 
be dismissed on motion. 

Mont.—First Nat. Bank of Missoula 
v. Mercer, 279 P.2d 695, 128 Mont. 
535—In re Hanson’s Estate, 273 P. 
2d 103, 128 Mont. 270—Meyer & 
Chapman State Bank v. Souders, 
155 P.2d 612, 115 Mont. 605—Sykes 
v. Republic Coal Co., 139 P.2d 543, 
113 Mont. 619—Brubeck v. City of 
Billings, 63 P.2d 639, 102 Mont. 608 
—Hutton v. Union Central Life Ins. 
Co., 63 P.2d 639, 102 Mont. 606. 

(2) In a case, wherein the tran¬ 
script was held to have been filed 
within the time prescribed by a rule 
of court and a statute prescribing the 
time for filing was held invalid, the 
court, in speaking of the statutory 
provision, said that “if the provision 
is valid, the motion must be granted 
for it is only by the filing of a com¬ 
pleted record within time that this 
court acquires jurisdiction to consid¬ 
er the appeal on its merits.” 

Mont.—Hale v. Belgrade Co., 240 P. 
371, 372, 74 Mont. 308. 
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transcript or abstract, 5 - 10 or the absence of 
special circumstances, 5 - 15 in some instances af¬ 
firmance being preferred to dismissal 5 - 20 The fact 
that the clerk of the court accepted the transcript 
and filed it, and that counsel, assuming that the fil¬ 
ing was timely, failed to seek an extension during 
the period that he could still have obtained one, 
does not confer jurisdiction of the appeal on the 
court where the filing was late. 5 - 25 


Discretion to dismiss or affirm or not . In other 
jurisdictions, particularly where the requirements 
as to timely filing are regarded as directory or 
procedural, rather than jurisdictional as discussed 
supra § 1086, a failure to comply therewith does not 
deprive the court of jurisdiction, the appellee does 
not have an absolute right to a dismissal of the ap¬ 
peal, and the court may, in its discretion, refuse to 
dismiss the appeal, 6 at least if there is a valid ex- 


(3) Certainly this is so in the ab¬ 
sence of a satisfactory excuse. 

Mont.—P. M. Wall Co. v. Marshall, 

28 P.2d 1089. 96 Mont. 142. 

(4) However, it has been held that 
an appeal will not be dismissed 
where the record is filed before the 
motion to dismiss was filed and no¬ 
tice thereof given to appellant. 

Mont.—Huffine v. Lincoln, 164 P. 888, 

53 Mont. 474. 

5.10 Tex.—Jaye v. Texas Consol. 
Oils, Civ.App., 287 S.W.2d 688. 

5.15 Tex.—St. John v. Kinser, Civ. 

App., 140 S.W.2d 602. 

Extension, not granted because of co¬ 
party’s record 

Where one appellant's motion for 
extension of time within which to file 
the record in the court of civil ap¬ 
peals was made within the seventy- 
five days provided for by statute, and 
it stated good grounds for an enlarge¬ 
ment of time and showed good rea¬ 
sons for the delay, and would have 
been granted by the court of civil ap¬ 
peals but for the fact that when the 
court of civil appeals came to a con¬ 
sideration of the motion, it found a 
record already on file by another ap¬ 
pellant, court of civil appeals would 
not affirm the judgment as against 
that appellant who failed to tender a 
record within the prescribed time. 
Tex.—St. John v. Kinser, supra. 

Where rule copies of printed record 
were filed with clerk of supreme court 
within time as extended by trial 
court, but through oversight the serv¬ 
ice copies did not reach clerk of tri¬ 
al court until three days after ex¬ 
tended time, and it appeared that ap¬ 
pellee was not prejudiced by the de¬ 
lay, supreme court would waive strict 
compliance with Rules of Civil Pro¬ 
cedure relating to filing of printed 
record. 

Iowa.—Stolar v. Turner, 19 N.W.2d 
585, 236 Iowa 628. 

5.20 Ill.—Williamson v. Williamson, 
138 N.E.2d 80, 11 Ill.App.2d 572— 
Hambley v. Conroy, 138 N.E.2d 64, 
11 Ill.App.2d 568—Oliver v. Linco 
Products, 71 N.E.2d 923, 330 Ill. 
App. 615—Stribling v. Grace, 22 N. 
E.2d 719, 301 Ill.App. 600. 

Mo.—Perry v. General Motors Ac¬ 
ceptance Corp., App., 113 S.W.2d 
811. 


Where there is nothing before the 
reviewing court from which any ex¬ 
ception can be considered, the judg¬ 
ment must be affirmed. 

Vt.—Larance v. Davignon, 145 A. 

258, 102 Vt. 21. 

Affirmance on certificate 

(1) Where appellant had failed to 
file the record or transcript within 
the prescribed time, it is the duty of 
the court to affirm the judgment on 
proper certificate. 

Tex.—Klattenhoff v. Schriever, 113 S. 
W.2d 515, 131 Tex. 223, conformed 
to, Civ.App., 118 S.W.2d 949—Irl- 
beck v. State, 106 S.W.2d 262, 129 
Tex. 608—Heywood-Wakefield Co. 
v. Brady, 101 S.W.2d 224, 128 Tex. 
371—Jarrell v. Farmers’ & Mer¬ 
chants* State Bond Bank of Poth, 
Tex., 99 S.W.2d 281, 132 Tex. 332. 

Gibson v. McCullough, Civ.App., 
294 S.W.2d 759—Vanderford v. Am- 
thor, Civ.App., 294 S.W.2d 758— 
Taylor v. Humble Oil & Refining 
Co., Civ.App., 293 S.W.2d 834—Eld- 
ridge v. Lake Whitney Enterprises, 
Civ.App., 231 S.W.2d 466—Goldberg 
v. Spense, Civ.App., 203 S.W.2d 330 
—Tunstill v. Scott, Civ.App., 182 S. 
W.2d 734, error refused without 
merit—Booth v. Renfro, Civ.App., 
150 S.W.2d 269—Texas State Life 
Ins. Co. v. Daiches, Civ.App., 149 
S.W.2d 172—Moeller v. Travelers 
Ins. Co., Civ.App., 142 S.W.2d 613— 
Hooe v. Texas Fire & Casualty Un¬ 
derwriters, Civ.App., 151 S.W.2d 
310—Guaranty Bond State Bank, 
North Zulch v. Donaho, Civ.App., 
138 S.W.2d 249—Meadows v. Hays, 
Civ.App., 137 S.W.2d 838—Texas 
State Life Ins. Co. v. Price, Civ. 
App., 131 S.W.2d 760—Cameron v. 
Adams, Civ.App., 129 S.W.2d 773—j 
Texas State Life Ins. Co. v. Adams 
Funeral Home, Civ.App., 129 S.W. 
2d 322—Maxwell & Son Hardware 
Co. v. Shapleigh Hardware Co., Civ. 
App., 128 S.W.2d 884—Texas State 
Life Ins. Co. v. Robinson, Civ.App., 
128 S.W.2d 839—Texas State Life 
Ins. Co. v. Hibbard, Civ.App., 128 S. 
W.2d 833—Seay v. Lindley, Civ. 
App., 128 S.W.2d 98—Gourley v. 
Doughty, Civ.App., 120 S.W.2d 480 
—Jank v. Clayton, Civ.App., 119 S. 
W.2d 905—Powell v. Lake, Civ.App., 
116 S.W.2d 488—Babb v. Baker, Civ. 
App., 114 S.W. 2d 609—Cleburne 
Nat. Bank v. Bowers, Civ.App., 113 
S.W.2d 578—State v. Martin, Civ. 
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App., 107 S.W.2d 1089, error dis¬ 
missed—Cameron v. C. I. T. Corpo¬ 
ration, Civ.App., 102 S.W.2d 292. 

(2) lVhere no valid excuse is shown 
for failure to file the transcript in 
time, appellee’s right to have the 
judgment affirmed on certificate is 
absolute. 

Tex.—Cardwell v. Bell, Civ.App., 59 
S.W.2d 419—Shelton v. Northern 
Assur. Co., Limited, of London, 
Civ.App., 56 S.W*. 2d 1111—Watson 
v. City of San Marcos, Civ.App., 29 
S.W.2d 823—McAfee v. Corsicana 
Nat. Bank, Civ.App., 29 S.W.2d 817 
—Woodfln v. Hulen, Civ.App., 13 S. 
W.2d 390—Jewell v. Albrecht, Civ. 
App., 297 S.W. 506—Templeman v. 
Maas, Civ.App., 286 S.W. 543—Mc¬ 
Donald v. Price, Civ.App., 276 S.W. 
955—Mott v. Scurlock, Civ.App., 185 
S.W. 1016. 

(3) Affirmance on certificate gen¬ 
erally see infra § 1846. 

5.25 Tex.—Blackman v. Housing Au¬ 
thority of City of Dallas, 254 S.W. 
2d 103, 152 Tex. 21. 

6. Ala.—Smith v. State ex rel. Sul- 
linger, 90 So.2d 225—Jones v. 
Thomas, 52 So.2d 393, 255 Ala. 506 
—American Life Ins. Co. v. Ander¬ 
son, 21 So.2d 791, 246 Ala. 588— 
Luther v. Luther, 100 So. 497, 211 
Ala. 352. 

Faust v. Baker, 20 So.2d 727, 31 
Ala.App. 596, appeal denied 20 So.2d 
731, 246 Ala. 378. 

Ark.—Smith & Shoptaw v. Stanton, 
60 S.W.2d 183, 187 Ark. 447—Miller 
v. Fearis, 44 S.W.2d 343, 184 Ark. 
858. 

Cal.—In re Wolper’s Estate, App., 303 
P.2d 578—Oppenheim v. Reiter, 298 
P.2d 868, 142 C.A.2d 545—Snyder v. 
Cotton, 220 P.2d 572, 98 C.A.2d 491 
—Verutti v. Smith, 211 P.2d 601, 94 
C.A.2d 846—Kmkle v. Fruit Grow¬ 
ers Supply Co., 128 P.2d 420, 53 C. 
A.2d 706—Crocker v. Crocker, 245 
P. 438, 76 C.A. 606—Benson v. Offen¬ 
der, 240 P. 61, 74 C.A. 273. 

Idaho.—Guiles v. Kellar, 192 P.2d 853, 
68 Idaho 249—California Gulch 
Placer Mining Co. v. Patrick, 218 
P. 378, 37 Idaho 661—Wolter v. 
Church, 165 P. 521, 30 Idaho 427. 
Kan.—Schulte v. Westborough, Inc., 
180 P.2d 278, 163 Kan. Ill, 172 A. 
L.R.2d 259—Crandon v. Home Ins. 
Co., 163 P. 458, 99 Kan. 785. 
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cuse for the delay, as considered infra § 1093. I Thus, the court 


Miss —Cassidy v. Central Lumber Co., 
67 So.2d 266, 219 Miss. 96. 

Mo.—Connoley v. Beyer Crushed Rock 
Co., 197 S.W.2d 653, 355 Mo. 684— 
O’Malley v. Continental Life Ins. 
Co., 75 S/VV.2d 837, 335 Mo. 1115. 

Morris Plan Co. of Kan. v. Jen¬ 
kins, App., 216 S.W.2d 160—Costel¬ 
lo v. Goodwin, 210 S.W.2d 375, 240 
Mo.App. 538. 

Xev.—Hotels El Rancho v. Pray, 176 
P.2d 236, 64 Xev. 22—Styris v. Folk, 
139 P.2d 614, 62 Xev. 208—In re 
McGregor, 48 P.2d 418, 56 Xev. 
407. 

X.D.—Hamre v. Senger, 79 X.W.2d 
41. 

Ohio.—Porter v. Rohrer, 115 X.E. 616, 
95 Ohio St. 90. 

General Schuyler Fire Ins. Co. v. 
Shustick, App., 38 N.E.2d 207— 
Eikenberry v. McFall, App., 36 X. 
E-2d 27—Cryer v. Conard, 28 X.E. 
2d 937, 64 Ohio App. 351. 

Okl.—Scott v. Dawson, 58 P.2d 538, 
177 Okl. 213. 

Utah.—Ricks v. Budge, 64 P.2d 208, 
91 Utah 307—Obradovich v. Walk¬ 
er Bros. Bankers, 16 P.2d 212, 80 
Utah 587. 

Wash.—Fisher v. Hagstrom, 214 P.2d 
654, 35 Wash. 2d 632—Briggs v. 
United Fruit & Produce, 119 P.2d 
687, 11 Wash. 2d 466—Kirwin v. 
Hall, 14 P.2d 62, 169 Wash. 501- 
In re Lee’s Estate, 260 P. 662, 145 
Wash. 408. 

Wis.—Richter v, Lukaszewicz, 171 N. 

W. 671, 169 Wis. 61. 

4 C.J. p 469 note 5. 

In Oregon. 

(1) Under a statute enacted in 
1943, under which the timely filing 
of the transcript is no longer essen¬ 
tial to confer jurisdiction over the 
appeal on the appellate court, the 
failure to file a transcript in time 
does not demand the dismissal of the 
appeal, it being within the discretion 
of the court to relieve appellant of 
such failure. 

Or.—Valley Concrete Pipe Co. v. City 
of Albany, 300 P.2d 411—Wills v. 
Wills, 280 P.2d 410, 203 Or. 479- 
Martin v. Harrison, 180 P.2d 119, 
182 Or. 121. 

(2) In any event, where defendants’ 
demand for justification of plaintiffs 
in manner as bail on arrest was 
never met, plaintiffs’ appeal had not 
been perfected and time had not yet 
arrived for filing of transcript, and 
consequently motion to dismiss based 
on fact that transcript had not been 
filed was denied. 

Or.—Peterson v. Peterson, 292 P.2d 
130. 

(3) Prior to 1943 statute it was 
held that where the transcript or ab¬ 
stract was not filed in time the re¬ 
viewing court was without jurisdic¬ 


tion and the appeal was required to | 
be dismissed. 

Or.—State v. Rosser, 86 P.2d 441, 162 
Or. 293, vacated on other grounds 
87 P.2d 783, 1C2 Or. 293—Brown v. i 
Ritteman, 67 P.2d 774, 156 Or. 405 
—Spokane Merchants’ Ass'n v. 
Gollihur, 257 P. 812, 122 Or. 146- 
Booth v. Block, 234 P. 288, 114 Or. 
19—Curry County v. Landrith, 232 
P. 795, 113 Or. 440—Kallunki v. 
City of Astoria, 220 P. 145, 109 Or. 
363, followed in Growman v. City 
of Astoria, 220 P. 1118, 109 Or. 496 
—Sprague v. City of Astoria, 204 
P. 956, 106 Or. 253—Peterson v. 
Beals, 201 P. 727, 102 Or. 245— 
Russell v. Smith, 190 P. 715, 96 Or. 
629—Chandler v. Todd, 188 P. 161, 
95 Or. 430—Western Loan & Build¬ 
ing Co. v. Sphier, 184 P. 496, 93 Or. 
677. 

(4) Where jurisdiction was ac¬ 
quired by the filing of a short tran¬ 
script but was subsequently lost by 
the failure to file an abstract or some 
part of the record sufficient to present 
intelligibly any question for decision 
until after the expiration of the next 
term following the appeal, the appeal 
was dismissed on motion. 

Or.—Walker v. Fireman’s Fund Ins. 
Co., 257 P. 701, 122 Or. 179—Reed 
v. Orr, 257 P. 337, 122 Or. 45. 

(5) Where a transcript sufficient to 
confer jurisdiction was filed within 
the required time, delay in filing an 
abstract, bill of exceptions, or tran¬ 
script of the testimony did not af¬ 
fect the jurisdiction of the court and 
the court might, in its discretion, de¬ 
cline to dismiss the appeal or affirm 
the judgment. 

Or.—De la Montanya v. De la Mon- 
tanya, 278 P. 580, 131 Or. 23—Cred¬ 
it Service Co. v. Peters, 216 P. 742, 
116 Or. 138—Application of Riggs, 
207 P. 1005, 105 Or. 531. 

(6) However, even though a tran¬ 
script had been filed in time, the court 
might dismiss the appeal for failure 
to file an abstract within the time 
required by a rule of court where no 
adequate excuse or reason was given 
for the neglect. 

Or.—Rahn v. Gray, 193 P. 926, 98 Or. 
271—Yamhill Sanitary Public Mar¬ 
ket Co. v. Strowbridge, 161 P. 93, 82 
Or. 80. 

(7) Timely filing of transcript or 
abstract of record as jurisdictional 
or not see supra § 1086. 

Various interpretations of statute 

Trial court’s order extending time 
for docketing appeal and filing rec¬ 
ord on appeal made more than ninety 
days after filing notice of appeal was 
void, and record on appeal tendered 
to supreme court clerk more than 
ninety days after notice of appeal 
was not timely, but since statute set- 
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may, under its inherent constitu- 

[ ting time for filing of notice on ap- 
I peal was subject to different inter¬ 
pretations, clerk was directed to ac¬ 
cept and file record tendered by ap¬ 
pellant. 

Ark—West v. Smith, 278 S.W.2d 126, 
224 Ark. 651. 

Under court rules in force at one 
time failure to file the transcript 
within six months after perfecting 
the appeal was not ground for dis¬ 
missal of the appeal, although it was 
perhaps ground for a motion to strike. 
Idaho.—Obermeyer v. Kendall, 209 P. 
888, 36 Idaho 144—Scott v. Madari- 
ca, 188 P. 37, 32 Idaho 756. 

Return term still in session 

The appellate court has not lost 
jurisdiction where, at the time appel¬ 
lant moves for leave to file the tran¬ 
script, the term at which the appeal 
is returnable and should be docketed 
is still in session, although the time 
allowed by the last extension for fil¬ 
ing the transcript has expired. 

U.S.—Witte v. Franklin Fire Ins. Co. 
of Philadelphia, C.C.A.Mo., 46 F.2d 
894, appeal dismissed 50 F.2d 1087. 

Questions not requiring transcript 

(1) An appeal will not be dismiss¬ 
ed for want of a transcript, where 
appellant’s brief raises questions not 
requiring a transcript and the judg¬ 
ment roll is on file. 

Cal.—Rubin v. Platt Music Co., 251 
P. 243, 79 C.A. 756. 

(2) Where record discloses that 
transcript of testimony has not been 
filed with appellant’s reasons of ap¬ 
peal within time prescribed, appeal 
should be dismissed by trial court 
unless any of appellant’s reasons 
raise a pure question of law not de¬ 
pendent on evidence. 

R.I.—New England Transp. Co. v. 
Rodrigues, 98 A.2d 264, 80 R.I. 414. 

£ack of proper notice of entry of 
judgment 

An appeal will not be dismissed 
for failure to file a transcript in 
time where notice of entry of judg¬ 
ment has not been given to appellant 
in writing nor waived in writing or 
by stipulation entered in the minutes 
as provided by statute. 

Cal.—Smith v. Wall, 275 P. 983, 97 C. 
A. 674. 

Where proceedings in the trial 
court to procure transcript have not 
been terminated or a motion to ter¬ 
minate has not been made to and de¬ 
termined by the trial court, a mo¬ 
tion to dismiss the appeal will be de¬ 
nied. 

Cal.—Freund v. Hamilton Const. Co., 
289 P. 905, 107 C.A. 54—Engstrom 
v. Atkins, 283 P. 79, 102 C.A. 393. 

Relief from default 

(1) A motion, under a statutory 
provision, for relief from default is 
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tional power, allow the record to be filed late in a 
most exceptional case, 6 - 5 or where the case involves 
an important public or constitutional question and 
dismissal would unduly delay final determination 
thereof; 6 * 10 and it has been said to be the spirit of 
the new statutes and rules to dispose of appealed 
causes on their merits where the delinquency is not 
too grave to condone. 6 * 15 

Courts have refused to dismiss an appeal in cases 
where the delay in filing the transcript or abstract 
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has not resulted in any inconvenience, detriment, or 
prejudice to appellee 7 or occasioned any delay in 
the hearing of the appeal and submission of the 
cause; 8 where appellee has not seasonably invoked 
the court’s action, 9 as where he has briefed and 
submitted the case without raising any question as 
to the timeliness of the filing of the transcript; 9 * 5 
or where, before the motion to dismiss or affirm 
is filed and notice thereof is given, the record has 
been actually filed, 10 or the transcript was ordered 


addressed to the sound discretion of 
the court. 

Cal.—Martin v. Sterling Grocery Co., 
274 P. 605, 96 C.A 630. 

(2) A certification of the record by 
the trial judge is, in effect, the equiv¬ 
alent of relief from default under 
the statute. 

Cal.—Keys v. Mother Lode Extension 
Mines, 299 P. 524, 212 C. 612—Tobin 
Grocery Co. v. Spry, 255 P. 791, 201 
C. 152. 

Not “jurisdictional” 

The filing of a transcript is not 
“jurisdictional" in the sense that 
word is used in supreme court rule 
providing that a motion to dismiss an 
appeal or writ of error, based on oth¬ 
er than “jurisdictional grounds," will 
not be granted except on a showing 
of prejudice to the moving party. 
N.M.—Pankey v. Hot Springs Nat. 
Bank, 84 P.2d 649, 42 N.M. 674. 

6.5 Ark.—West v. Smith, 278 S.W. 
2d 126, 224 Ark. 651. 

6.10 Colo.—George W. Clayton Col¬ 
lege v. County Court of City and 
County of Denver, 126 P.2d 502, 
109 Colo. 476, error dismissed 135 P. 
2d 138, 110 Colo. 365. 

Mo.—Walsh v. Terminal R. Ass’n of 
St. Louis, 196 S.W.2d 192, 355 Mo. 
377. 

N.T.—L'Hommedieu v. Board of Re¬ 
gents of University of State of N. 
Y., 94 N.Y.S.2d 268, 276 App.Div. 
287. 

6.15 Mo.—Prudot v. Stevens, App., 
266 S.W.2d 756. 

7. Ala.—Smith v. State ex rel. Sul- 
linger, 90 So.2d 225—Spruiell v. 
Stanford, 61 So.2d 758, 258 Ala. 212 
—White v. White, 162 So. 368, 230 
Ala. 641—State v. Farley, 89 So. 510, 
206 Ala. 172—Jacobs v. Goodwater 
Graphite Co., 87 So. 363, 205 Ala. 
112 . 

Williams v. Hyde, 65 So. 708, 10 
Ala.App. 566. 

Cal.—Lakeview Creamery Co. v. Su¬ 
perior Court in and for Los Ange¬ 
les County, 64 P.2d 941, reheard 68 
P.2d 971, 9 C.2d 779. 

Verutti v. Smith, 211 P.2d 601, 
94 C.A 2d 846—Taylor *v. Parsons, 
14)2 P.2d 1096, 39 C.A2d 386. 

Idaho.—Idaho Gold Dredging Corpo¬ 
ration v. Boise -Payette Lumber 


Co., 30 P.2d 1076, 54 Idaho 270— 
Nielson v. Board of Com’rs of Bon¬ 
neville County, 234 P. 686, 40 Ida¬ 
ho 481. 

Kan.—Schulte v. Westborough, Inc., 
180 P.2d 278, 163 Kan. Ill, 172 AL. 
R. 259. 

Mo.—Connoley v. Beyer Crushed Rock 
Co., 197 S.W.2d 653, 355 Mo. 684— 
O’Malley v. Continental Life Ins. 
Co., 75 S.W.2d 837, 335 Mo. 1115— 
Bennett v. Lohman, 238 S.W. 792, 
292 Mo. 477. 

La Duke v. Dexter, App., 202 S. 
W. 254. 

N.M.—Barelas Community Ditch 
Corp. v. City of Albuquerque, 297 
P.2d 1051, 61 N.M. 222. 

N.D.—Hamre v. Senger, 79 N.W.2d 
41. 

Or.—Martin v. Harrison, 180 P.2d 119, 
182 Or. 121. 

S.C.—Garrison v. Coca-Cola Bottling 
Co., 177 S.E. 565, 174 S.C. 396. 

Utah.—Ricks v. Budge, 64 P.2d 208, 
91 Utah 307—Obradovich v. Walker 
Bros. Bankers, 16 P.2d 212, 80 Utah 
587—Robinson v. Union Pac. R. Co., 
261 P. 9, 70 Utah 441—Rosser v. 
Broadwater Mills Co., 182 P. 204, 
54 Utah 522—Grosteit v. Miller, 160 
P. 769, 48 Utah 511. 

Wash.—State ex rel. Bohanon v. 
Wanamaker, 289 P.2d 697, 47 Wash. 
2d 794. 

4 C.J. p 472 notes 11, 12. 

8. Ala.—Hollingsworth v. Miller, 
101 So. 881, 212 Ala. 187—State v. 
Farley, 89 So. 510, 206 Ala. 172— 
W. F. Covington & Co. v. Sewell, 
76 So. 318, 200 Ala. 402—Barney 
Coal Co. v. Hyche, 65 So. 798, 187 
Ala. 520. 

Rhodes v. Downing, 68 So. 788, 
13 AlaApp. 494, certiorari denied 
Ex parte Rhodes, 70 So. 1014, 195 
Ala. 696. 

Ga.—Palmer v. State, 160 S.E. 637, 
173 Ga. 535. 

Nev.—Hotels El Rancho v. Pray, 176 
F.2d 236, 64 Nev. 22. 

Utah.—Grosteit v. Miller, 160 P. 769, 
48 Utah 511. 

4 C.J. p 472 notes 13, 14. 

Where there is little delay in the 
reviewing court, the appeal will not 
be dismissed. 

Miss.—Lovett v. Harrison, 137 So. 
, *471, 162 Miss. 814. 
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9. Ala.—Street v. Shadix, 73 So. 73, 
197 Ala. 446. 

Ark.—Smith & Shoptaw v. Stanton, 
60 S.W.2d 183, 187 Ark. 447. 

Utah.—Ricks v. Budge, 64 P.2d 208, 
91 Utah 307. 

4 C.J. p 473 note 19. 

Necessity of motion. 

In some states the mere failure to 
file the transcript does not ipso facto 
destroy the appeal, it being contem¬ 
plated by the statutes and rules of 
court on the subject that the dis¬ 
missal of the appeal or the affirm¬ 
ance of the judgment shall be only 
on motion. 

Ala.—Winthrow v. Woodward Iron 
Co., 2 So. 92, 81 Ala. 100. 

4 C.J. p 473 note 19 [a] (1). 

Motion to dismiss not marked filed 
When a paper purporting to be a 
motion to dismiss the appeal on the 
ground that the transcript was not 
filed within proper time was not 
marked “filed,” it will not be con¬ 
sidered. 

Ala.—Capehart v. Granite Mills, 12 
So. 44, 97 Ala. 353. 

9.5 Mo.—Morris Plan Co. of Kan. v. 
Jenkins, App., 216 S.W.2d 160. 

10. Ala.—Smith v. State ex reL Sul- 
linger, 90 So.2d 225. 

Cal.—Supreme Grand Lodge of An¬ 
cient and Mystical Order Rosae 
Crucis v. Smith, 51 P.2d 89, 4 C.2d 
594. 

Nev.—Squires v. Mergenthaler Lino¬ 
type Co., 99 P.2d 20, 60 Nev. 62. 
N.D.—Hamre v. Senger, 79 N.W.2d 
41. 

4 C.J. p 472 note 15 [a], p 473 notes 
16, 19 [e]. 

Failure to move as waiver of delay 
By failing to move to dismiss ap¬ 
peal before the default had been 
cured by the filing of transcript on 
appeal, respondent “waived" his 
right to take advantage of failure to 
file transcript within thirty days 
after the appeal has been perfected 
and the bill of exceptions settled and 
allowed. 

Nev.—Styris v. Folk, 139 P.2d 614, 
62 Nev. 208. 

Same day 

Where the transcript was filed 
during the same day notice of a mo¬ 
tion to dismiss the appeal was glv- 
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before the motion to dismiss was filed and the tran¬ 
script was filed shortly thereafter, 10 - 5 and the de¬ 
fault of appellant has been cured by his affirmative 
action. 11 


On the other hand, even in such jurisdictions the 
court may and frequently does dismiss the appeal 
or writ of error or affirm the judgment, 12 as where 
no satisfactory excuse, good cause, or legal justifica- 


en and it does not appear which was 
done first, the motion will he denied. 
Cal.—Miller v. Price, 265 P. 931, 203 
C. 772. 

Motion for leave to file 

(1) A motion of appellee to docket 
and dismiss the appeal will be denied 
where it is not filed until after ap¬ 
pellant has filed a motion for leave 
to file the transcript and the term at 
which the appeal is returnable and 
should be docketed has not passed. 
Mo.—Witte v. Franklin Fire Ins. Co. 

of Philadelphia, C.C.AMo., 46 F.2d 
894, appeal dismissed 50 F.2d 1087. 

(2) However, the appeal may be 
dismissed, even though the motion is 
not made until after the return has 
been filed and the cause docketed. 
S.C.—Pregnall v. Miller, 7 S.E. 71, 26 

S.C. 612. 

10.5 Wash.—Fisher v. Hagstrom, 
214 P.2d 654, 35 Wash.2d 632. 

11. N.C.-—Hughes v. Boone, 5 S.E. 
192, 100 N.C. 34 7. 

4 C.J. p 472 note 15. 

12. U.S.—Great American Ins. Co. 
v. Campos, C.C.A.Puerto Rico, 24 
F.2d 198. 

Ala.—Todd v. Devaney, 88 So.2d 696, 
264 Ala. 615—State v. Barton, 58 
So.2d 450, 257 Ala. 230—Merritt v. 
Blackwell, 93 So. 693, 208 Ala. 263. 

Striplin v. Kitts, App., 89 So.2d 
225—Cross v. Willis, 182 So. 480, 
28 Ala.App. 271—Evans v. King, 
111 So. 896, 22 Ala.App. 44—Mas- 
tin v. McAnnelly Hardware Co., 85 
So. 881, 17 Ala.App. 446—Long v. 
Baltimore Bargain House, 71 So. 
75, 14 Ala.App. 666. 

Ariz.—Sweeney v. Winslow Gas Co., 
165 P.2d 316, 64 Ariz. 51. 

Ark.—Winn v. Prudential Ins. Co. of 
America, 36 S.W.2d 966, 183 Ark. 
511. 

Cal.—Anderson v. Anderson, 126 P. 
2d 614, 20 C.2d 431—Hewitt v. San 
Jose Pac. Co., 57 P.2d 907, 6 C.2d 
372—Downs v. Downs, 289 P. 620, 
209 C. 634—El Granada Holding 
Co. v. Bettencourt, 271 P. 751, 205 
C. 478—Lantz v. Yai, 248 P. 665, 
199 C. 190. 

In re Dougherty’s Estate, 225 P. 
2d 613, 101 C.A.2d 576—Levin v. 
Levin, 148 P.2d 714, 64 C.A.2d 298 
—Green v. Ellis, 108 P.2d 732, 42 
C.A.2d 208—Scott v. Landis, 102 
P.2d 820, 39 C.A.2d 163—Ford v. 
Carkeek, 84 P.2d 54, 29 C.A2d 55— 
Reingold v. New Jersey Ins. Co., 
of Newark, N.J., 83 P.2d 954, 28 
C.A.2d 756—People v. One 1937 
Buick 8 Touring Sedan, 83 P.2d 302, 
28 C.A.2d 676—Deist v. First Nat. 
Bank, 82 P.2d 630, 28 C.A.2d 379 


—McLeod v. McMahon, 82 P.2d 197, 
28 C.A.2d 252—McKenzie v. Santa 
Fe Trail Stages, 78 P.2d 435, 25 C. 
A.2d 674—Carrasco v. Marcus, 62 
P.2d 1405, 18 C.A 2d 96—Aaronson 
v. Aaronson, 56 P.2d 1271, 13 C.A. 
2d 273—Martin v. Huntzinger, 56 
P.2d 279, 13 C.A.2d 87—Bales v. 
Metropolitan Casualty Ins. Co. of 
New York, 38 P.2d 799, 3 C.A.2d 43 
-—Di Giacomo v. Southern Pac. Co., 
36 P.2d 427, 1 C.A.2d 377—Fowler 
v. People’s Finance & Thrift Co. of 
Bakersfield, 29 P.2d 262, 136 C.A. 
616—Hunter v. Paxton, 28 P.2d 
1075, 136 C.A. 332—Dale Consol. 
Mines v. Wright, 27 P.2d 393, 135 
C.A. 475—Stewart v. Marple, 15 P. 
2d 202, 126 C.A. 771—Union Trust 
Co. of San Diego v. Novotny, 13 
P.2d 974, 125 C.A. 417 (two cases) 
—Gray v. Hecke, 11 P.2d 26, 123 
C.A. 2SI, certiorari denied 53 S.Ct. 
117, 287 U.S. 655, 77 L.Ed. 566— 
Capley v. Clark, 296 P. 898, 112 
C.A. 427—People v. Berkeley Chiro¬ 
practic College, 283 P. 981, 103 C. 
A. 139—Palmer v. Woodruff, 157 P. 
1137, 30 C.A. 251—Briles v. Paul¬ 
son, 152 P. 942, 28 C.A 461. 

Ga.—Harris v. Wester, 173 S.E. 87, 
178 Ga. 267. 

Butler v. Rich’s, Inc., 57 S.E.2d 
710, SI Ga.App. 20—Fincher v. 
Satterfield, 95 S.E. 747, 22 Ga.App. 
151. 

Idaho.—Tomita v. Johnson, 290 P. 
395, 49 Idaho 643. 

Md.—Miller v. O’Hara, 151 A. 662. 
Minn.—Schnedler v. Warren, 1 N.W. 

2d 418, 211 Minn. 618. 

Miss.—Miller v. Phipps, 119 So. 170, 
152 Miss. 437. 

Mo.—Clader v. City of Neosho, 193 
S.W.2d 620, 354 Mo. 1190, appeal 
retransferred, App., 198 S.W.2d 
523—Wehrs v. Sullivan, 187 S.W. 
825. 

In re Jackson’s Will, App., 294 S. 
W.2d 953—Robinson v. Redmond, 
App., 243 S.W.2d 356—Morris Plan 
[ Co. of Kan. v. Jenkins, App., 216 
S.W.2d 160—Costello v. Goodwin, 

| 210 S.W.2d 375, 240 Mo.App. 538— 

Mueller v. Burchfield, App., 207 S. 
W.2d 546—School Dist. No. 24 v. 
Mease, App., 193 S.W.2d 513—Bar- 
aban v. Lasater, App., 185 S.W.2d 
27—Sellers v. National Fire Ins. 
Co. of Hartford, 163 S.W. 2d 97, 
236 Mo.App. 933. 

Nev.—Dillon v. Dillon, 220 P.2d 213, 
67 Nev. 428—East Standard Min¬ 
ing Co. v. Devine, 81 P.2d 1068, 59 
Nev. 134—Baer v. Lilenfeld, 28 P. 
2d 1038, 55 Nev. 194—Bottini v. 
Mongolo, 197 P. 702, 45 Nev. 245. 
N.Y.—Application of Kalman, 112 N. 
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Y.S.2d 138, 279 App.Div. 1079— 
Porter v. Bogert, 180 N.Y.S. 91, 
190 App.Div. 269. 

N.C.—Pentuff v. Park, 143 S.E. 139, 
195 N.C. 609—Kerr v. Drake, 108 S. 
E. 393, 182 N.C. 764—Corbett 

Buggy Co. v. McLamb, 108 S.E. 
344, 182 N.C. 762. 

Ohio.—National Sur. Corp. v. Black¬ 
burn, App., 96 N.E.2d 45, appeal 
dismissed 97 N.E.2d 8, 154 Ohio 
St. 564, and motion overruled, App., 
106 N.E.2d 780. 

S.C.—McPherson 1 v. Anderson, 24 S. 
E.2d 516, 202 S.C. 312—Virginia- 
Carolina Chemical Corporation v. 
Mills, 171 S.E. 477, 171 S.C. 99. 
Utah.—American Trust Co. of St. 
Louis v. Millard County Drainage 
Dist. No. 3, 284 P. 1000, 75 Utah 
309—Swetin v. Magleby, 180 P. 
177, 54 Utah 260. 

Wash.—In re Anderson’s Estate, 205 
P.2d 343, 33 Wash 2d 224. 

Pacts held to warrant dismissal 
Where appellant did not file tran¬ 
script on appeal because he did not 
believe a legally settled bill of ex¬ 
ceptions existed in condition for fil¬ 
ing and more than thirty days had 
elapsed since proposed bill was first 
settled and allowed by trial judge, 
and certain documents were stricken 
by order of trial court pursuant to 
stipulation, appeal was dismissed for 
failure to comply with rule requir¬ 
ing a transcript to be filed within 
the thirty-day period. 

Nev.—Bowen v. I. H. Kent Co., 126 
P.2d 331, 61 Nev. 280. 

Dismissal on condition. 

(1) Where appellant failed to 
serve and file record on appeal, ap¬ 
peal would be dismissed unless ap¬ 
pellant filed and served record and 
undertaking on appeal and paid costs 
within ten days. 

N.Y.—U. S. Hat Co. of New York v. 
Title Guarantee & Trust Co., 7 N. 
E.2d 705, 273 N.Y. 586. 

(2) Where affidavit to dismiss ap¬ 
peal on ground that record and brief 
were not filed within time provided 
by Civil Practice Rules and appel¬ 
lant’s affidavit in support of a cross 
motion for extension of time showed 
only that appellant’s attorney had 
been too busy to file the record, but 
it was stated at time of argument of 
motions that in each of two other 
cases against the same defendant, 
as well as in instant case, there was 
a question of right of plaintiffs to 
settle their causes against the de¬ 
fendant without consent of their at¬ 
torneys, in the interest of justice, 
motion to dismiss the appeal would 
be granted unless appellant filed and 
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tion for the delay in filing the transcript or abstract 
is shown 13 or there has been a lack of diligence 14 
and the transcript is not filed until after the motion 
to dismiss is made, 15 and no proceedings are pend¬ 


ing for the preparation of a transcript at such 
time, 15 - 5 or such proceedings have been terminated 
by the trial court, 15 - 10 or appellant is still in default 
when the motion to dismiss comes on for hearing 


served record and brief on or before 
a certain date. 

N.Y.—Puccio v. U. S. Gypsum Co., 30 
N.Y.S.2d 292. 

After return term 

A writ of error will be dismissed 
where the record did not reach the 
reviewing court during the first term 
or the bill of exceptions did not 
reach such court until after the 
close of the term to which it was 
returnable. 

Ga.—Palmer v. State, 160 S.E. 637, 
173 Ga. 535—Griffeth v. House, 158 
S.E. 414, 172 Ga. 662—General Mo¬ 
tors Acceptance Corporation v. 
Citizens' Sec. Co., 156 S.E. 904, 171 
Ga. 891. 

Graham v. Growers' Finance 
Corporation, 145 S.E. 503, 38 Ga. 
App. 683—Leggett v. State, 145 S. 
E. 469, 38 Ga.App. 743—Atkins 

Nat. Bank v. Harmon, 91 S.E. 1051, 
19 Ga.App. 657. 

13. Ala.—Snow v. City of Fairfield, 
74 So.2d 485, 261 Ala. 313—State 
v. Barton, 58 So.2d 450, 257 Ala. 
230—Jones v. Thomas, 52 So.2d 
393, 255 Ala. 506—Deaton v. Dea¬ 
ton Truck Dines, 4 So.2d 895, 242 
Ala. 91. 

Granade v. Stanford Bros., 162 
So. 408, 26 Ala.App. 468. 

Cal.—Caldwell v. Harvey, 192 P.2d 
62, 85 C.A.2d 104—Shrode v. Savoy 
Auto Parks, 24 P.2d 902, 134 C.A. 
29—Sherriffs v. Scott, 292 P. 1088, 
109 C.A. 438—Johnston v. Rein- 
hard, 287 P. 148, 105 C.A. 246— 
Rath v. Vaughan, 187 P. 44, 45 
C.A 38. 

Fla.—Long v. Sphaler, 105 So. 101, 
89 Fla. 499. 

Idaho.—Gerken v. Davidson Grocery 
Co., 279 P. 422, 48 Idaho,75—Grand 
View State Bank v. Thams, 263 P. 
1000, 45 Idaho 566—Intermountain 
Ass’n of Credit Men v. Rexburg 
Farmers’ Soc. of Equity, 220 P. 
114, 38 Idaho 121—Keating v. Mc- 
Givney, 218 P. 791, 37 Idaho 797— 
Utana Mining Corporation v. Sal¬ 
mon River Power & Light Co., 218 
P. 789, 37 Idaho 793—National 

Park Lumber Co. v. Nelson, 218 P. 
367, 37 Idaho 758—California 

Gulch Placer Mining Co. v. Patrick, 
218 P. 378, 37 Idaho 661—Pearl v. 
Weston, 217 P. 599, 37 Idaho 656- 
Sharp v. Brown, 217 P. 593, 37 
Idaho 582—Gates v. Todd Com¬ 
mercial Co., 213 P. 1017, 36 Idaho 
784—Parkinson v. Winzler, 210 P. 
738, 36 Idaho 449—Gemmell v. Col¬ 
lins, 210 P. 738, 36 Idaho 416— 
Bohannon Dredging Co. v. Eng¬ 
land, 168 P. 12, 30 Idaho 721. 


Md.—Forsythe v. Baker, 23 A.2d 36, 
180 Md. 144—Lomax v. J. R. Wat¬ 
kins Co., 3 A.2d 718, 176 Md. 691- 
Barton v. Dunlap, 153 A. 414, 159 
Md. 701—Conowingo Marble & 
Minerals Co. v. Knapp, 147 A. 662, 
158 Md. 698—Holt v. Stephen, 144 
A. 257, 156 Md. 700—Marx v. Rein- 
ecke, 120 A. 876, 142 Md. 342. 
Miss.—Turner v. Weaver, 89 So. 153, 
126 Miss. 496. 

Mo.—Rusow v. City of Rich Hill, 

30 S.W.2d 983, 326 Mo. 29—Mc- 
Cright v. Short, 197 S.W. 905. 

Bailey v. City of Charleston, 
App., 204 S.W. 2d 500—Sellers v. 
National Fire Ins. Co. of Hartford, 
163 S.W.2d 97, 236 Mo.App. 933. 
Nev.—Cole v. Cole, 274 P.2d 358, 70 
Nev. 486. 

N.Y.—In re Braker’s Estate, 143 N.Y. 

S. 859, 158 App.Div. 916. 

S.D.—Shann v. Rapid City, 44 N.W. 
2d 780, 73 S.D. 517. 

Tenn.—Turner v. South Pittsburg 
Lbr. & Coal Co., 14 Tenn.App. 297 
—Ransom v. Carlisle, 8 Tenn.App. 
448. 

Utah.—Utah Idaho Development Co. 
v. Jensen, 21 P.2d 1109, 82 Utah 
109. 

Wash.—Picco v. Roney, 181 P. 522, 
107 Wash. 202. 

Fault of appellant or counsel 

Where the delay is due to the fault 
of appellant or plaintiff in error or 
his counsel, the appeal or writ of 
error will be dismissed. 

Ga.—Barrett v. Union Banking Co., 
137 S.E. 14, 163 Ga. 893. 

Black v. Columbia Phonograph 
Co., 182 S.E. 73, 52 Ga.App. 48— 
Atlanta & Lowry Nat. Bank v. 
Goodwin, 128 S.E. 691, 34 Ga.App. 
169—Fowler v. Knowles, 94 S.E. 
898, 21 Ga.App. 727—Nobles v. 

Smith, 87 S.E. 606, 17 Ga.App. 421. 
Md.—Wilmer v. Haines, 129 A. 347, 
148 Md. 387. 

14 . Ariz. — Sweeney v. Winslow Gas 
Co., 165 P.2d 316, 64 Ariz. 51. 

Cal.—Flint v. Board of Medical Ex¬ 
aminers of State of Cal., 165 P.2d 
694, 72 C.A. 2d 844—Robinson v. 
Pismo Oil Dome Co., 88 P.2d 725, 

31 C.A.2d 716—Benson v. Olender, 
240 P. 61, 74 C.A. 273. 

Idaho.—Schlehuber v. Pacific & I. 
N. R. Co., 294 P. 841, 50 Idaho 242 
—Gallap v. Union Automobile Ins. 
Co., 228 P. 881, 39 Idaho 352— 
Parkinson v. Wmzler, 210 P. 738, 
36 Idaho 449—Harris v. Acuff, 210 
P. 643, 36 Idaho 336—Blumauer- 
Frank Drug Co. v. First Nat. Bank, 
206 P. 807, 35 Idaho 436—Welch 
v. Spokane International Ry. Co., 
186 P. 915, 32 Idaho 668—Wood- 
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mansee & Webster Co. v. Wood- 
mansee, 176 P. 148, 31 Idaho 747— 
Iowa State Sav. Bank v. Twomey, 
175 P. 812, 31 Idaho 683—Peterson 
v. Phelps, 175 P. 709, 31 Idaho 692 
—Hansen v. Boise Payette Lumber 
Co., 174 P. 703, 31 Idaho 600— 
Worthman v. Shane, 173 P. 750, 31 
Idaho 433—Wolter v. Church, 165 
P. 521, 30 Idaho 427—Stout v. Cun¬ 
ningham, 162 P. 928, 29 Idaho 809. 
Minn.—Anderson v. High, 297 N.W. 
321, 210 Minn. 613. 

Failure to apply for extension of 
time 

Idaho.—Gallap v. Union Automobile 
Ins. Co., 228 P. 881, 39 Idaho 352. 
lack of effort to secure transcript 
Idaho.—Walton v. Clark, 231 P. 713, 
40 Idaho 86. 

Nev.—Roberts v. Roberts, 174 P.2d 
611, 63 Nev. 459. 

Primary question on a motion to 
dismiss for failure to file a tran¬ 
script within the time prescribed by 
a rule of court is whether the ap¬ 
peal has been diligently prosecuted, 
and in the decision of such question 
the court has a very large discretion. 
Cal.—Town of Mill Valley v. Massa¬ 
chusetts Bonding & Insurance Co., 
207 P. 253, 189 C. 52. 

15. Cal.—Silva v. Co-operative Dai¬ 
rymen’s League, 42 P.2d 370, 5 C. 
A.2d 211. 

Mo.—Baraban v. Lasater, App., 185 
S.W.2d 27. 

Wash.—Picco v. Roney, 181 P. 522, 
107 VFash. 202. 

Filing pending continuance of hear¬ 
ing of motion 

Cal.—Raisch Improvement Co. v. 
Arata, 226 P. 399, 193 C. 573. 

15.5 Cal.—Scott v. Landis, 102 P. 
2d 820, 39 C.A.2d 163—Atlas As- 
sur. Co. v. Tunstall, 75 P.2d 121, 
24 C.A. 2d 371—Bruce v. Turnstall, 
75 P.2d 120, 24 C.A.2d 370—Olin- 
ger v. Pacific Greyhound Lines, 62 
P.2d 1406, 18 C.A.2d 104—In re 
Johnson’s Estate, 60 P.2d 877, 16 
C.A.2d 489. 

15.10 Cal.—Ambrose v. American 
Toll Bridge Co., 83 P.2d 499, 12 C. 
2d 276. 

Pinegar v. First Nat. Bank of 
Clovis, 110 P.2d 129, 43 C.A.2d 846 
—Wright v. Wright, 110 P.2d 88, 
43 C.A.2d 46—Bujulian v. Consoli¬ 
dated Irr. Dist., 99 P.2d 348, 37 C. 
A. 2d 305—Reeves v. Paramount 
Productions, 98 P.2d 1050, 37 C.A. 
2d 188—Marshall v. Baldy, 97 P. 
2d 998, 36 C.A.2d 462—Foster v. 
Carey, 92 P.2d 444, 33 C.A.2d 543 
—Bond v. Russell, 82 P.2d 1115, 28 
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and he has made no application for relief from the 
default, 16 or appellant makes no reply to the motion 
to dismiss. 16 - 5 

When required by statute or rule of court, the 
motion to dismiss or affirm may and should be ac¬ 
companied by a certificate of the clerk of the lower 
court or a short record or transcript complying with 
the requirement. 17 

Damages . In some states, in the absence of a 
showing of “good cause” for appellant’s failure to 
file the transcript seasonably, the court may, on mo¬ 
tion, not only dismiss the appeal or affirm the judg¬ 
ment, as the case may be, but may also award dam¬ 
ages as for an appeal taken merely for delay. 18 

§ 1093. - Excuses for Delay 

a. In general 

b. Absence or inability of counsel 

c. Appellant’s inability to pay costs 

d. Fault of appellee 

e. Fault or inability of officers 

f. Ineffectual attempt to file 

g. Mistake 

h. Pendency of proceedings or negotia¬ 

tions 


4A C.J.S. 

a. In General 

Subject to some exceptions, where there is a timely 
and proper showing of a good cause or a satisfactory ex¬ 
cuse for the failure to file the transcript in time, and it 
appears that the appellant was free of laches or fault, 
the courts may grant relief from the default. 

Except in so far as it may be held that only the 
trial court has the power to extend the time for 
filing the transcript, as discussed supra § 1089 a, 
so that the appellate court does not have the power 
to exercise its discretion as to whether transcripts 
which are filed late should be considered, 18 - 50 and 
except in some jurisdictions wherein a filing in time 
is a jurisdictional requirement, 19 and except as the 
power of the court to permit a late filing, even for 
good cause, is limited to a reasonable time, not to 
exceed a specified maximum time, beyond the basic 
prescribed period, and the filing of the transcript 
has been delayed beyond such maximum limit, 19 - 5 
it is the general rule that where some good cause or 
satisfactory excuse for not filing a transcript within 
the required time is given, the court, in its discre¬ 
tion, may grant relief from the default by allowing 
a subsequent filing or refusing to dismiss the appeal 
or affirm the judgment. 20 


C.A.2d 540—Heuvel v. Kusmark, 
69 P.2d 449, 21 C.A.2d 491. 
ttfotion to terminate proceedings re¬ 
quired 

A party desiring to move to dis¬ 
miss appeal for failure to file tran¬ 
script within prescribed time should 
first file motion in trial court to ter¬ 
minate proceedings to obtain tran¬ 
script, and where no such motion 
was filed and affidavits show that 
trial court granted reporter until 
date after filing of motion to dis¬ 
miss appeal for completion of tran¬ 
script, such motion should be denied. 
Cal.—-Kmkle v. Fruit Growers Sup¬ 
ply Co., 128 F.2d 420, 53 C.A.2d 
706. 

16. Cal.—Martin v. California In¬ 
vestment & Financial Co., 26 P.2d 
17, 219 C. 283. 

In re Batchelder's Estate, 82 P. 
2d 73, 28 C.A.2d 139—Valine v. Val¬ 
ine, 192 P. 69, 48 C.A. 418. 

16.5 Ala.—Hamner v. Sibley, 76 So. 
2d 175, 262 Ala. 13. 

17- Ill.—Belleville Enameling & 
Stamping Co. v. Carbine, 244 Ill. 
App. 234. 

Mo.—Jones v. Reeves, 36 S.W,2d 431, 
225 Mo.App. 397. 

Nev.—Bowers v. Charleston Hill Hat. 

Mines, 251 P. 721, 50 Nev. 99. 

4 C.J. p 471 note 8 [d], [e], p 473 
note 19 [b]. 

18. Ky.—Tennessee Cent. R. Co. v. 

Reeves, 136 S.W. 870, 143 Ky. 467. 
4 C.J. p 473 note 20. 


18.50 Ala.—Watkins v. Kelley, 80 
So.2d 247, 262 Ala. 524. 

19. Ky.—Edge v. City of Lexing¬ 
ton, 93 S.W.2d 854, 263 Ky. 801. 
N.J.—Frost v. Alper, 45 A2d 304, 
133 N.J.Law 555. 

Timely filing as jurisdictional see 
supra § 1086. 

19.5 Tex.—Cocke v. Birr, 179 S.W.2d 
958, 142 Tex. 432. 

Greer v. Poulter, Civ.App., 189 S. 
W.2d 883, refused for want of mer¬ 
it. 

At on* time in Texas, after the re¬ 
peal of a statute authorizing the 
court to allow' a filing after default 
for good cause shown and prior to its 
substantial reenactment with a limi¬ 
tation as to the time of the applica¬ 
tion., the court was unauthorized to 
permit a filing out of time, even 
though good cause existed for the 
delay. 

Tex.—Red v. Bounds, 63 S.W.2d 544, 
122 Tex. 614. 

Ferguson v. Ferguson, Civ.App., 
75 S.W.2d 275. 

2a Ala.—Marx v. Lining, 165 So. 
207, 231 Ala. 445—Powell v. Smith, 
96 So. 135, 209 Ala. 254—Dixie 
Lumber Co. v. Young, 82 So. 129, 
203 Ala. 115. 

Faust v. Baker, 20 So.2d 727, 31 
Ala,App. 596, appeal denied 20 So. 
2d 731, 246 Ala. 378. 

Ariz.—Sweeney v. Winslow Gas Co., 
165 P.2d 316, 64 Ariz. 51. 
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Cal.—Feebler v. Olds, 160 P.2d 545, 
26 C.2d 656. 

Thornburg v. Rais, 224 P.2d 806, 
100 C.A.2d 735. 

Miss.—Twin States Realty Co. v. 
Kilpatrick, 24 So.2d 752, 199 Miss. 
545. 

Mo.—Clader v. City of Neosho, 193 
S.W.2d 620, 364 Mo. 1190, appeal 
retransferred, App., 198 S.W.2d 
523. 

Bock v. Eilen, App., 211 S.W.2d 
92—Sellers v. National Fire Ins. 
Co. of Hartford, 163 S.W.2d 97, 
236 Mo.App. 933—Garrett v. Limes, 
App., 209 S.W. 295. 

Nev.—Garibaldi Bros. Trucking Co. 

v. Waldren, 292 P.2d 356. 

Tex.—Hanna v. Home Iels. Co., Civ. 
App., 260 S.W.2d 891, error refused 
no reversible error—Merrick v. 
Street, Civ.App., 84 S.W.2d 518— 
C. S. Hamilton Motor Co. v. Muck- 
leroy, Civ.App., 46 S.W.2d 451— 
Magee v. Magee, Civ.App., 272 S.W. 
252. 

Wash.—Weiffenbach v. Puget Sound 
Bridge & Dredging Co., 174 P. 10, 
103 Wash. 240. 

Wis.—Richter v. Lukaszewicz, 171 N. 

W. 671, 169 Wis. 61. 

4 C.J. p 473 note 21, p 476 note 35. 

In Oregon 

(1) Since a statute enacted in 1943, 
under which the timely filing of a 
transcript is no .longer the device by 
which jurisdiction is conferred on 
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In order that appellant may avoid the consequenc- delay, 21 that is, some showing of excuse for non¬ 
es of his failure to file the transcript in time, he compliance with the requirement must be shown be- 
must show good cause or a sufficient excuse for the fore the appellate court can justifiably invoke the 


the appellate court, and under a fur¬ 
ther provision expressly so provid¬ 
ing, the court may, on good cause 
shown, relieve a party from his fail¬ 
ure to comply with provisions relat¬ 
ing to the filing of a transcript or 
abstract in time. 

Or.—-Valley Concrete Pipe Co. v. 
City of Albany, 300 P.2d 411— 
Wills v. Wills, 280 P.2d 410, 203 
Or. 479—Martin v. Harrison, 180 
P.2d 119, 182 Or. 121. 

(2) Prior to that statute the appel¬ 
late court was held without jurisdic¬ 
tion to vary the statutory require¬ 
ments or to grant relief from a be¬ 
lated filing of the transcript. 

Or.—Ewen v. Smith, 69 P.2d 523, 156 

Or. 669—Western Loan & Building 
Co. v. Sphier, 184 P. 496, 93 Or. 
677. 

4 C.J. p 474 notes 22, 23. 

(3) A delay in filing an abstract, 
as distinguished from the transcript, 
could be excused, provided it was not 
unreasonable. 

Or.—Paul v. Live Stock State Bank, 
239 P. 108, 116 Or. 626—Hahn v. 
Gray, 193 P. 926, 98 Or. 271— 
Flynn v. Davidson, 157 P. 788, 80 
Or. 602—Flynn v. Davidson, 155 P. 
197, 80 Or. 602. 

If filing is a few days late and 

any reasonable, sufficient cause for 
the delay is shown, the failure to file 
in time may be excused. 

Utah.—Gee v. Smith, 176 P. 620, 52 
Utah 602. 

Circumstances held to warrant grant 
of relief 

(1) Under circumstances presented 
by affidavits on motion to dismiss 
appeal because of delay in filing 
statement, including circumstance 
that appellant's attorney allegedly 
understood that appellee’s attorney 
was acquiescing in delay, motion 
to dismiss was denied and appellant 
was relieved of default. 

Cal.—Bucy v. New Amsterdam Cas. 
Co., 293 P.2d 486, 139 CLA2d 424. 

(2) In view that transcripts on ap¬ 
peal had been prepared and dispute 
between parties in court below with 
reference to timeliness of notice of 
intention to move for a new trial and 
its bearing on timeliness of the ap¬ 
peal, and the misconception that re¬ 
lief from default in preparation and 
filing of transcript should be secured 
in trial court rather than district 
court of appeal, and the policy of 
having a determination on the mer¬ 
its, appellants’ application to be re¬ 
lieved from their default in failing 
to file the request and arranging for 


preparation of transcript on appeal 
would be granted. 

Cal.—In re Hultin’s Estate, 170 P.2d 
16, 28 C.2d 340. 

(3) Loss of appeal bond after it 
was filed may constitute a good and 
sufficient reason for not filing the 
transcript until after a bond is sub¬ 
stituted. 

Ala.—Great American Ins. Co. v. 
Pearson, 127 So. 233, 220 Ala. 664. 

(4) Reliance on custom of clerk of 
court to allow the cost of a tran¬ 
script to be paid for on completion 
thereof without furnishing an under¬ 
taking to pay the cost may be ground 
for relief from default where the ap¬ 
peal is meritorious and is prosecut¬ 
ed in good faith. 

Cal.—Goldberg v. Davis, 244 P. 952, 
76 C.A. 489. 

Extra time for appellee’s cross as¬ 
signments 

Appellees, filing cross assignments 
of error, were allowed thirty days to 
perfect an appeal by filing proper 
record, notwithstanding expiration of 
forty-day limitation because of ap¬ 
pellants' unanticipated abandonment 
of their appeal by failure to file tran¬ 
script in supreme court within time 
allowed. 

Fla.—In re Ringling's Estate, 24 So. 
2d 525, 156 Fla. 810. 

21. Ark.—Smith & Shoptaw v. Stan¬ 
ton, 60 S.W.2d 183, 187 Ark. 447. 
Cal.—Jablon v. Javasile, App., 303 P. 
2d 580—In re Wolper’s Estate, 
App., 303 P.2d 578—Snyder v. Cot¬ 
ton, 220 P.2d 572, 98 C.A2d 491— 
Silva v. Co-operative Dairymen's 
League, 42 P.2d 370, 5 C.A.2d 294— 
Klarquist v. Security Trust & Sav¬ 
ings Bank, 216 P. 398, 61 C.A. 548. 
Conn.—FitzSimmons v. Internation¬ 
al Ass’n of Machinists, 7 A.2d 448, 
125 Conn. 490. 

Iowa.—In re Gerdes’ Estate, 56 N.W. 

2d 897, 244 Iowa 332. 

Md.—Horseman v. Furbush, 93 A. 
149, 124 Md. 581. 

Mo.—Sellers v. National Fire Ins. Co. 
of Hartford, 163 S.W.2d 97, 236 
Mo.App. 933—Jones v. Brownfield, 
App., 78 S.W.2d 453. 

Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
60 P.2d 944, 57 Nev. 6—Baer v. 
Lilenfeld, 28 P.2d 1038, 55 Nev. 
194—Sullivan v. Nevada Industrial 
Commission, 14 P,2d 262, 54 Nev. 
301. 

Tex.—Bowman v. Traders & General 
Ins. Co., Civ.App., 219 S.W.2d 148, 
error refused—Tavera v. Ovalle, 
Civ.App., 143 S.W.2d 634—Bradley 
v. English, Civ.App., 134 S.W.2d 
728, error dismissed—Douglass v. 
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Mercer, Civ.App., 124 S.W.2d 401 
—Watson v. City of San Marcos, 
Civ.App., 29 S.W.2d 823—Wood- 
fin v. Hulen, Civ.App., 13 S.W.2d 
390—Austin v. Brelsford, Civ.App., 
289 S.W. 91—Snelling v. Security 
Trust Co., Civ.App., 288 S.W. 241. 

Matters held not to warrant grant 
of relief 

(1) In general. 

Tenn.—Lacy v. Rymer, 187 S.W.2d 
653, 28 Tenn.App. 180. 

(2) Where appellant assumed to 
conduct litigation himself after his 
counsel discontinued participation in 
trial, mere fact that appellant was 
not familiar with appellate proce¬ 
dure and did not have occasion to 
consult his former counsel concern¬ 
ing it until after expiration of sixty- 
day period in which law requires 
transcript to be filed in appellate 
court failed to show "good cause” re¬ 
quired by statute to excuse delay in 
prosecuting appeal. 

Tex.—Scott v. Jackson, Civ.App., 134 
S.W.2d 787. 

(3) Where trial court had "settled” 
statement of facts over plaintiff’s ob¬ 
jections to such statements, plaintiff 
was bound to file such statement of 
facts in court of civil appeals with¬ 
in period prescribed although such 
statement was unsatisfactory to 
plaintiff, and plaintiff’s failure to do 
so was without "good cause.” 

Tex.—Hanna v. Home Ins. Co., Civ. 
App., 260 S.W.2d 891, error refused 
no reversible error. 

(4) After supreme court decision 
interpreting statutes relating to 
transcript on appeal, appellant’s 
failure to file a full transcript de¬ 
spite respondent’s refusal to agree 
to a partial transcript, could not be 
excused on ground of inadvertent 
misinterpretation of the statutes. 

Mo.—Kissack v. St. Louis Public 

Service Co., App., 198 S.W.2d 400. 

(5) Fact that transcript on appeal 
was ultimately filed in appellate 
court and that appellant, without 
waiting for disposition of respond¬ 
ent’s motion to dismiss appeal, print¬ 
ed an abstract of the evidence and 
brief, incurred considerable expense 
in the case and exercised great con¬ 
cern after motion to dismiss was 
filed, did not excuse appellant’s fail¬ 
ure to file transcript in appellate 
court within the additional time al¬ 
lowed therefor by circuit court. 

Mo,—Clader v. City of Neosho, 192 
S.W.2d 508, 238 Mo.App. 999, trans¬ 
ferred, see, 193 S.W.2d 620, 354 
Mo. 1190, appeal retransferred 
| App., 198 S.W.2d 523. 
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exercise of discretion invested in it in excusing | 
the noncompliance; 21 - 5 and appellant must show | 
that the default was suffered through inadvertence, 
surprise, excusable neglect, or mistake. 21 - 10 In de¬ 
termining the existence of an excuse for delay and 
whether appellant should be relieved from his de¬ 
fault, each case must be determined in the light of 
its own facts; 21 * 15 and the court is vested with a 
large discretion in judging as to the sufficiency of 
the showing made in support of the application for 
relief from default. 21 * 20 

If so required by the construction placed on a 
statute or rule of court in force at the time in the 
particular jurisdiction, appellant must show that the 
cause of the delay was providential, 22 or one over 
which he had no control, 23 or was the fault of the 
appellee or clerk of court. 24 


Laches or fault of appellant or attorney. The 
court may refuse to dismiss the appeal where the 
delay was not the fault of appellant nor due to neg¬ 
lect on his part. 25 However, the presumption is that 
the delay was his fault, 26 and it is incumbent on him 
to show that he was without fault, 27 that he used 
proper diligence, 28 and that he acted in good faith, 
I and has not been guilty of laches or neglect of 
duty. 20 

Except where the payment of fees is not required 
as a prerequisite to the filing of an appeal, 29 * 5 ap¬ 
pellant may be guilty of laches or lack of diligence 
in not paying or tendering to the clerk his legal 
fees, 30 although an inadvertent failure to make such 
payment has been excused. 30 * 5 Appellant may also 
be guilty of laches or lack of diligence in not ap- 
I plying for an extension of time which, on a proper 


21.5 Ala.—Striplin v. Kitts, App., 89 
So.2d 225. 

21.10 Cal.—In re Wolper’s Estate, 
App., 303 P.2d 578—Clinton v. 
Shaw, 135 P.2d 172, 57 C.A.2d 630. 
21.15 Cal.—Jablon v. Javasile, App., 
303 P.2d 5S0. 

21.20 Cal.—Clinton v. Shaw, 135 P. 
2d 172, 57 C.A.2d 630. 

22. Ga.—Earnhart v. Atlanta, etc., 
R. Co., 65 S.E. 138, 133 Ga. 59. 

4 C.J. p 476 note 34. 

23. La.—Bascle v. Perez, 71 So.2d 
551, 224 La. 1014. 

Ter.—Houston E. & W. T. Ry. Co. v. 

Hillen, Civ.App., 193 S.W. 782. 

4 C.J. p 475 note 33. 

24. Md.—Eastern Sanitary Supply 
Co. v. Cooper, 154 A. 50, 160 Md. 
511—Wilmer v. Haines, 129 A. 347, 
148 Md. 387—Horsey v. Woodward, 
93 A- 9, 124 Md. 361. 

25. Ala.—Gray v. Burdette, 86 So. 
95, 17 Ala.App. 432, certiorari de¬ 
nied Ex parte Gray, 86 So. 96, 204 
Ala. 358. 

Cal.—Lovell v. Deyoe, 107 P.2d 385, 
16 C.2d 650. 

Mitchell v. Aimo, 8 P.2d 501, 121 
C.A. 50. 

La.—Morgan v. Kent, App., 83 So.2d 
672—Dorfer v. Natchitoches, App., 
160 So. 807—Danna v. Yazoo & M. 
V. R. Co., App., 154 So. 365. 

Md.—Eastern Shore Brokerage & 
Commission Co. v. Harrison, 118 A. 
192, 141 Md. 91—Hall v. Albertie, 
118 A. 189, 140 Md. 673—Holton 
Park Co. v. Gary, 105 A. 751, 133 
Md. 509. 

Delay in printing 

Motion to dismiss appeal, appar¬ 
ently taken in good faith, for default 
in filing of printed transcript would 
be refused where delay occurred in 
process of printing. 

Cal.—In re Marcus’ Estate, 54 P.2d 
700, 5 C.2d 336. 


Statement of facts not ready 

Motion which asserts as ground 
for late filing, fact that statement of 
facts for good cause -was not ready 
was sufficient reason for late filing 
of transcript w-hen both statement 
of facts and transcript were includ¬ 
ed within motion. 

Tex.—Anzaldua v. Richardson, Civ. 
App., 279 S.W.2d 169. 

26. Md.—Brinsfteld v. Mather, 171 
A. 357, 166 Md. 473. 

4 C.J. p 474 note 25. 

27. Idaho.—California Gulch Placer 
Mining Co. v. Patrick, 218 P. 378, 
37 Idaho 661. 

Md.—Brinsfteld v. Mather, 171 A. 357, 
166 Md. 473. 

28. Cal.—Crutcher v. Pacific-South¬ 
west Trust & Savings Bank, 266 P. 
828, 91 C.A. 119. 

Idaho.—Welch v. Spokane Interna¬ 
tional Ry. Co., 186 P. 915, 32 Idaho 
668 . 

Ky.—Striger v. Carter, 227 S.W. 448, 
190 Ky. 319. 

Utah.—Gee v. Smith, 176 P. 620, 52 
Utah 602. 

4 C.J. p 474 notes 25, 26. 

Showing of diligence held sufficient 

Court of civil appeals could con¬ 
sider statement of facts filed pur¬ 
suant to an extension of time for 
filing granted by it, application for 
which was timely made, even though 
at time of application the time for 
filing statement of facts in trial 
court had expired without statement 
or motion for extension haring been 
filed therein, where motion for ex¬ 
tension in court of civil appeals was 
uncontested and court, in granting it, 
judicially determined that appli¬ 
cant’s showing of diligence was suf¬ 
ficient 

Tex.—Patrick v. Reed, Civ.App., 253 
S.W.2d 444. I 


29. Utah.—Gee v. Smith, 176 P. 620, 
52 Utah 602. 

4 C.J. p 474 note 27. 

29.5 La.—Osborne v. Mossier Ac¬ 
ceptance Corp., 29 So.2d 58, 210 La. 
1048, followed in 29 So.2d 60, 210 
La. 1054. 

Stracener v. Airhart, App., 57 
So.2d 777. 

Payment of fees held not to excuse 
delay 

Where transcript -was not filed in 
supreme court within time pre¬ 
scribed by law, fact that filing fee 
was lodged in supreme court four 
days prior to return day did not re¬ 
lieve appellant from consequences of 
failure to file transcript in time, 
since filing fee formed no part of 
"transcript.” 

La.—McDermott v. Kilpatrick, 5 So. 
2d 332, 198 La. 1053. 

30. Cal.—Smith v. Title Insurance 
& Trust Co., 236 P. 953, 72 C.A. 139. 

Utah.—Gee v. Smith, 176 P. 620, 52 
Utah 602. 

4 C.J. p 475 note 28. 

Failure to deposit cost of transcript 
Where plaintiffs failed to deposit 
estimated cost of preparing report¬ 
er’s transcript, or a waiver of such 
deposit, motion to dismiss their ap¬ 
peal would be granted. 

Cal.—Jablon v. Javasile, App., 303 P. 
2d 580—In re Wolper’s Estate, 
App., 303 P.2d 578. 

30.5 Failure due to inadvertence or 
excusable neglect 

It has been held that delay in fil¬ 
ing the transcript does not require 
dismissal of the appeal, where it re¬ 
sulted from failure to pay the filing 
fee and the failure to pay the fee at 
the time the transcript was sent to 
the clerk was due to inadvertence 
or excusable neglect. 

Wash.—Wellman v. Jensen, 212 P. 
183, 123 Wash. 310. 
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showing, would have been granted, 31 in putting off 
his application for the transcript until just before 
the time it should have been transmitted and, when 
the clerk of court delayed in making out the tran¬ 
script, in not taking steps to have it made out him¬ 
self and certified to by the clerk, 32 or in failing to 
resort to mandamus or other appropriate remedy 
to procure the transmission and filing of the tran¬ 
script. 33 

The general rule is that the neglect or fault of the 
attorney is imputable to the client, and that an ap¬ 
peal will be dismissed where the delay in filing the 
transcript on appeal is due to such neglect or fault. 34 
Nevertheless a distinction has sometimes been rec¬ 
ognized between the negligence of an attorney and 
that of the party to the action, and the circumstances 
of a case may preclude the application of the 
rule. 35 

Particular excuses considered . Matters con¬ 
sidered insufficient to excuse delay include: The 
illness of appellant 36 or the printer; 37 the failure 
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of the post office 38 or an express company 39 to de¬ 
liver the transcript in time; the fact that counsel 
for appellant was pressed by other work, business, 
or engagements ; 40 and the desire of counsel for 
appellant to inspect the transcript for possible er¬ 
rors after its completion and certification and his 
assumption of the unnecessary task of verifying 
it. 41 

In some, 42 but not other, 43 cases the fact that the 
printer was overcrowded with work has been re¬ 
garded as a sufficient excuse. In a jurisdiction 
wherein an appeal may be taken on the judgment 
roll alone or on both the judgment roll and the bill 
of exceptions, reasons excusing appellant for not 
properly preparing his bill of exceptions are not 
grounds for allowing him to file the judgment roll 
after the expiration of the time allowed for filing. 44 

Mode and time of seeking relief for default. 
Where appellant seeks to be relieved from the effect 
of a default in that he failed to file the transcript 
in time he must make a request for such relief. 44 - 5 


31. Idaho.—Thomas v. Union Sav. 
Building and Trust Co., 221 P. 
132, 38 Idaho 247—Pearl v. Wes¬ 
ton, 217 P. 599, 37 Idaho 656- 
Gates v. Todd Commercial Co., 213 
P. 1017, 36 Idaho 784—Parkinson 
v. Winzler, 210 P. 738, 36 Idaho 
449—Blumauer-Frank Drug Co. v. 
First Nat. Bank, 206 P. 807, 35 
Idaho 436—Iowa State Sav. Bank 
v. Twomey, 175 P. 812, 31 Idaho 
683. 

La.—Dorfer v. City of Natchitoches, 
App., 160 So. 807. 

Wyo.—In re Contas, 291 P. 314, 42 
Wyo. 94. 

4 C.J. p 475 note 29. 

32. N.C.—Johnson v. Covington, 100 
S.E. 881, 178 N.C. 658. 

33. U.S.—Mayer v. Hickey, C.C.A. 
Tex., 67 F.2d 489. 

Miss.—Oswalt v. Austin, 6 So.2d 924, 
192 Miss. 653—Yazoo & M. V. R. 
Co. v. McGraw, 80 So. 331, 118 
Miss. 850. 

N.C.—Johnson v. Covington, 100 S.E. 
881, 178 N.C. 658. 

Tex.—Pruitt v. Blesi, Civ.App., 204 
S.W. 714, error refused. 

4 C.J. p 475 note 30. 

Related application. 

The appeal is dismissible for de¬ 
lay in filing the record where, after 
the return day, appellants were noti¬ 
fied that the record had not been 
filed and failed to apply for manda¬ 
mus against the clerk until ten 
months later. 

La.—Dorfer v. City of Natchitoches, 
App., 160 So. 807. 

34. -Nev.—Sullivan v. Nevada In¬ 
dustrial Commission, 14 P.2d 262, 
54 Nev. 301. 


N.C.—Kerr v. Drake, 108 S.E. 393, 
182 N.C. 764. 

Tex.—Westergreen v. Hobby, Civ. 
App., 49 S.W.2d 864—Goldberg v. 
Allen, Civ.App., 244 S.W. 1113. 

4 C.J. p 475 note 31. 

Counsel's reliance on advice of clerk 
Since appellant's counsel was not 
entitled to rely on advice of deputy 
court clerk interpreting statutes of 
state or rules of court to effect that 
appellant was not required to file 
transcript and assignment of errors 
within thirty days from notice of 
intention to appeal, appeal would be 
dismissed. 

Ind.—McGuire v. Review Bd. of Ind. 
Employment Sec. Division, 99 N.E. 
2d 263, 121 Ind.App. 377. 

35. N.C.—Wiley v. Logan, 94 N.C. 
564. 

Tex.—Western Union Tel. Co. v. 

Walker, 23 S.W. 380, 86 Tex. 72. 

4 C.J. p 475 note 32. 

3S. Iowa.—McManus v. Humes, 6 
Iowa 159. 

Md.—Miller v. Mencken, 93 A. 219, 
124 Md. 673. 

37. Mo.—Bradley v. Delaney, 97 S. 
W. 634, 121 Mo.App. 715. 

38. Neb.—Larson v. Wegner, 233 N. 
W. 253, 120 Neb. 449. 

Tex.—A. Harris & Co. v. Boswell, 
Civ.App., 64 S.W.2d 1029. 

4 C.J. p 474 notes 25 [c], 27 [e]. 

39. La.—Cann v. Rust on State 

Bank, 99 So. 221, 155 La. 283— 
Landry v. T. Le Boeuf & Sons, 95 
So. 391, 153 La. 31. 

40. Ala.—Britton v. Bullen, 106 So. 
138, 213 Ala. 659. 
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Granade v. Stanford Bros., App., 
162 So. 408. 

Cal.—Klarquist v. Security Trust & 
Savings Bank, 215 P. 398, 61 C.A. 
548. 

4 C.J. p 476 note 36. 

41. Md.—Castelberg v. Hamburger, 
104 A. 473, 133 Md. 42. 

42. Cal.—In re Marcus' Estate, 54 
P.2d 700, 5 C.2d 336. 

Wixon v. Raisch Improvement 
Co., 266 P. 964, 91 C.A. 129. 

4 C.J. p. 476 note 38. 

43. Mo.—Wray v. Woodard, 106 S. 
W. 570, 127 Mo.App. 27—Hammer 
v. Crawford, App., 91 S.W. 57. 

S.D.—Merrill v. Minneapolis, etc., R. 
Co., 127 N.W. 846, 25 S.D. 527. 

44. Nev.—City of Fallon v. Church¬ 
ill County Bank Mortg. Corpora¬ 
tion, 50 P.2d 944, 57 Nev. 6. 

44.5 Cal.—In re Hultin's Estate, 170 
P.2d 16, 28 C.2d 340. 

Petition for writ of mandate 

Appellant's petition for a writ of 
mandate to compel trial court to set¬ 
tle and certify clerk's and reporter’s 
transcripts on appeal could he treat¬ 
ed as a request for relief from de¬ 
fault in preparation of the tran¬ 
script. 

Cal.—In re Hultin's Estate, supra. 
Motion to compel action by trial 
court 

A motion that the trial court be 
directed to take appropriate action 
to perfect an appeal after appellant's 
motion for an extension of time 
within which $o file transcript has 
been denied inay be presented to 
supreme couft of errors. 
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Unless it is shown by the record, 45 the excuse must 
be shown by affidavit. 46 

The excuse should be presented in due season; 47 
but this is not necessarily the return term. 48 In the 
absence of a statute or rule of court providing other¬ 
wise, the proper time for presenting the excuse is 
when the transcript is offered for filing 49 or a mo¬ 
tion to dismiss the appeal is heard. 50 A statute 
limiting the time for showing good cause for not 
filing the transcript in time will be accorded effect. 51 
However, a general statute limiting the time within 
which the court may relieve a party from a judg¬ 
ment, order, or other proceeding taken against him 
through his mistake or excusable neglect does not 
apply where the delay in filing a transcript is not 
due to any delay or default of appellant but to the 
official conduct of officers of the court. 52 

b. Absence or Inability of Counsel 

The withdrawal, death, illness, absence, or disbar¬ 
ment of appellant's attorney is not ordinarily considered 
a sufficient excuse for delay, although the court, in its 
discretion, may deem it sufficient. 

It is ordinarily not considered a sufficient excuse 
for a failure to file a transcript in time that ap¬ 
pellant’s attorney has withdrawn from the case ; 52 * 50 


nor is the death, 53 illness, 54 absence from the 
state, 55 or disbarment and disappearance, 56 of the 
attorney or one of the attorneys a sufficient ex¬ 
cuse. However, the court, in its discretion, may 
deem it sufficient, 57 and will do so where appellant 
has used all possible diligence and the circumstances 
appeal strongly to the discretion of the court. 58 

Inability of counsel for appellant to obtain the 
cooperation of opposing counsel does not prevent 
the transmission of a record in time and is not an 
excuse for delay. 59 

a Appellant’s Inability to Pay Costs 

Delay in filing the transcript may be, but is not nec¬ 
essarily or under all circumstances, excused by the failure 
or inability of appellant to provide funds for the payment 
of the costs of the transcript. 

While delay in filing the transcript is not neces¬ 
sarily or under all circumstances excused by the 
failure or inability of appellant to provide funds for 
payment of the costs of the transcript, 60 if appellant 
has been diligent in the prosecution of his appeal 
and appellee is not prejudiced by the delay, the 
former will not be deprived of the benefit of the 
appeal merely because he was unable, by reason of 
poverty, to provide the funds for the payment of the 


Conn.—FitzSimmons v. International 
Ass'n of Machinists, 7 A. 2d 448, 
125 Conn. 490. 

45. Ala.—Rhodes v. Downing, 68 So. 
788, 13 Ala.App. 494. 

Ill.—Brenza v. Jordan, 136 N.E.2d 
571, 11 Ill.App.2d 140. 

46. Cal.—Silva v. Co-operative 
Dairymen's League, 42 P.2d 370, 
5 C.A.2d 294. 

Ill.—Brenza v. Jordan, 136 N.E.2d 
571, 11 Ill.App.2d 140. 

4 C.J. p 474 note 26 [a]. 

Affidavit held not convincing 
Cal.—Martin v. Sterling Grocery Co., 
274 P. 605, 96 C.A. 630. 

Controverted affidavit 

The burden resting on a party 
seeking to excuse her failure to file 
the record in the time allowed by 
law is not met when the affidavit of 
her attorney unsupported by cor¬ 
roborating evidence is controverted 
by affidavit of opposing counsel. 

Tex.—Payne v. Campbell, Civ.App., 
259 S.W. 693. 

47. Tex.—Snelling v. Security Trust 
Co., Civ.App., 288 S.W. 241. 

4 C.J. p. 479 notes 64 [a], 65 [a]. 

4& Ark.—Clay v. Notrebe, 11 Ark. 
631, overruling Ex parte Jordan, 
8 Ark. 285. 

4a Idaho.—Welch v. Spokane In¬ 
ternational By. Co., 186 P. 915, 32 
Idaho 668. 


50- N.C.—Johnson v. Covington, 100 
S.E. 881, 178 N.C. 658. 

4 C.J. p 479 note 65. 

Hearing of motion to strike 

Where, on the hearing of a motion 
to strike the bill of exceptions, ap¬ 
pellant tender's a certified copy of 
the judgment roll for filing out of 
time, his excuse for not filing it in 
time should be presented then and 
not, after the bill of exceptions has 
been stricken and the tender refused, 
on a subsequent motion for leave to 
file a certified copy of the judgment 
roll. 

Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
50 P.2d 944, 57 Nev. 6. 

51. Tex.—Wall v. Gillen, Civ.App., 
63 S.W.2d 270. 

52. Cal.—Town of Mill Valley v. 
Massachusetts Bonding & Insur¬ 
ance Co., 207 P. 253, 189 C. 52. 

52-50 Nev.—Cole v. Cole, 274 P.2d 
358, 70 Nev. 486. 

53. Tex.—House ▼. Williams, 40 
Tex. 346. 

54. U.S.—Smith v. Collins, C.C.A., 
12 F.2d 267. 

Ark,—Southwest Cas. Co. v. Wesson, 
287 S.W.2d 575. 

N.J.—Matyas v. Turko, 174 A. 351, 
12 N.J.Misc. 715. 

Wyo.—Harris v. Board of County 
Com’rs of Hot Springs County, 301 
P.2d 382. 

4 C.J. p 476 note 43 [a] (2). 
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55. Ark.—Southwest Cas. Co. v. 
Wesson, 287 S.W.2d 575. 

La.—Wright v. Brander, 17 La.Ann. 
187. 

Tex.—Gulf, etc., R. Co. v. Edwards, 
10 S.W. 525, 72 Tex. 303. 

56. Nev.—Sullivan v. Nevada In¬ 
dustrial Commission, 14 P.2d 262, 
54 Nev. 301. 

57. Mo.—First Nat. Bank v. Wilson, 
App., 94 S.W.2d 912. 

Nev.—In re McGregor, 48 P.2d 418, 
56 Nev. 407. 

58. Ala.—Spruiell v. Stanford, 61 
So.2d 758, 258 Ala. 212. 

Cal.—Chapman v. State Bank, 26 P. 
608, 88 C. 419. 

Mo.—Barham v. Shelton, 119 S.W. 
1089, 221 Mo. 66. 

N.C.—Mott v. Ramsay, 90 N.C. 372. 
Or.—Quartz Gold Min. Co. v. Pat¬ 
terson, 96 P. 551, 53 Or. 85. 

4 C.J. p 476 note 43. 

Appellant’s attorney in armed forces 
N.Y.—Handlen v. Petrusky, 43 N.Y. 
S.2d 776. 

59- Md.—Eastern Sanitary Supply 
Co. v. Cooper, 154 A. 50, 160 Md. 
51L 

60. Idaho.—Tomita v. Johnson, 290 
P. 395, 49 Idaho 643. 

Tex.—Smith v. Joyce, Civ.App., 256 
S.W. 616. 

Wyo.—Snider v. Rhodes, 79 P.2d 481, 
53 Wyo. 157. 

4 C.J. p 476 notes 45, 46 £a]» 
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costs within the time prescribed by the rules for 
filing the transcript. 61 

d. Fault of Appellee 

Where the delay in the transmission or filing of the 
transcript was the fault of the appellee, or equally attrib¬ 
utable to him, he cannot have the appeal dismissed or 
the judgment affirmed. 

Where appellant’s difficulty or delay in the trans¬ 
mission or filing of the record, or transcript thereof, 
was due to the fault of appellee, or was equally at¬ 
tributable to him, he cannot be successful on a mo¬ 
tion to dismiss the appeal or to affirm the judgment 
for the delay. 62 In such case the court may take 
such action as will fully protect appellant’s rights. 63 

If appellant fails to act promptly, however, he 
will not be relieved, even though appellee’s delay 
caused the original default; 64 nor is appellant’s 
failure to take proper steps in time excused by the 
failure of respondents to take proper steps to per¬ 
fect their cross appeal. 64 '' 5 


e. Fault or Inability of Officer 

Subject to some exceptions, delay in the filing of a 
transcript may be considered excusable where it was 
caused by the failure or inability of an officer of the court 
to perform his official duties, and was not in any way 
due to the appellant’s neglect. 

Except in those jurisdictions in which the court 
has no power to relax the requirements of the stat¬ 
utes, 64 * 50 and while in some cases it is held that 
it is not good cause for the failure to file a tran¬ 
script in time that the clerk’s office was burdened 
with unusually heavy duties in other respects or the 
press of other business, 64 * 55 it is generally held that 
if due diligence is shown, parties will not be al¬ 
lowed to suffer through the default of an officer of 
the court. 65 

Thus, it may be a good excuse for a late filing 
of a transcript that the delay was caused entirely by 
the neglect or fault of the clerk or judge, 66 or that, 
by reason of illness, the size of the transcript, the 
press of other work in his office, or other causes, 


61. Cal.—Hubback v. Ross, 21 P. 
965, 79 C. 564. 

N.M.—Armijo v. Abeytia, 25 P. 777, 
5 N.M. 533. 

Circumstances held sufficient excuse 
Where failure to file transcript in 
time was due to the necessity of pay¬ 
ing for transcript In installments 
out of a thirty-five dollar weekly sal¬ 
ary which was also required to pro¬ 
vide for four children and to satisfy 
the landlord, supreme court had pow¬ 
er to extend the time for filing and 
reasonably exercised it. 

Mo.—Leaman v. Campbell 66 Exp. 
Truck Lines, 199 S.W.2d 359, 355 
Mo. 939. 

62. Cal.—Sweet v. Markwart, 252 P. 
2d 751, 115 C.A.2d 735. 

Md.—Brinsfleld v. Mather, 171 A 
357, 166 Md. 473—Lockerman v. 
Eastern Shore Trust Co., 126 A. 
140, 146 Md. 330. 

4 C.J. p 476 note 47. 

Appellee’s failure to make exhibits 
available 

Mo.—Costello v. Goodwin, 210 S.W.2d 
375, 240 Mo.App. 538. 

63. La.—Beard v. Poydras, 13 La- 
82. 

4 C.J. p 477 note 48. 

64. Md.—Duvall v. Maryland Elec¬ 
tric R. Co., 79 A. 192, 114 Md. 298. 

4 C.J. p 477 note 49. 

64.5 Cal.—Caminetti v. Edward 

Brown & Sons, 144 P.2d 570, 23 C.2d 
511. 

64.50 N.J.—Frost v. Alper, 45 A2d 
304, 133 N.J.Law 555. 

Hardship immaterial 
Where transcript was duly ordered 
by appellant and paid for in advance, 
but stenographer failed to get tran¬ 


script written up in time or for some 
other reason it was not certified by 
district court judge within time lim¬ 
ited by statute, and was not ready 
when next term of supreme court 
opened, supreme court was not au¬ 
thorized to extend time for complet¬ 
ing and filing state of case and post¬ 
pone hearing until next term on 
ground of hardship, but court was 
bound to dismiss the appeal. 

N.J.—Frost v. Alper, supra. 

64.55 Tex.—Bradley v. English, Civ. 

App., 134 S.W.2d 728, 729. 

Season for rule 

“To sustain the proposition that un¬ 
usually heavy duties in other re¬ 
spects is a sufficient excuse for the 
failure of the clerk to prepare a rec¬ 
ord for appeal to this court would be 
equivalent to holding that the matter 
of recording deeds, mortgages and 
other routine matters pertaining to a 
clerk’s office is of more importance 
than the duty of preparing a record 
for appeal to this court. We cannot 
accede to such a proposition." 

Tex.—Bradley v. English, supra. 

65. Cal.—Brashears v. Giannini, 14 
P.2d 320, 126 C.A. 117. 

Idaho.—California Gulch Placer Min¬ 
ing Co. v. Patrick, 218 P. 378, 37 
Idaho 661. 

Neb.—In re House's Estate, 15 N.W.2d 
56, 144 Neb. 870—Larson v. Weg¬ 
ner, 233 N.W. 253, 120 Neb. 449— 
Sanders v. Nightengale, 192 N.W. 
200, 109 Neb. 667. 

Tex.—Kennedy v. Wheeler, Civ.App., 
256 S.W. 315. 

4 C.J. p 477 note 50. 

66. U.S.—Woodbury v. Andrew Jer- 
gens Co., C.C.A.N.T., 61 F.2d 736, 
certiorari denied Berenson v. Wood¬ 


bury, 53 S.Ct. 659, 289 U.S. 740, 77 
L.Ed. 1487. 

Grafton v. Meikleham, Ga., 246 
F. 737, 159 C.C.A. 39, certiorari de¬ 
nied Meikleham v. Grafton, 38 S. 
Ct. 334, 246 U.S. 665, 62 L.Ed. 929. 

Ala.—Luther v. Luther, 100 So. 497, 
211 Ala. 352. 

Ariz.—Davis v. Kleindienst, 165 P-2d 
995, 64 Ariz. 67. 

Cal.—Lovell v. Deyoe, 107 P.2d 385, 
16 C.2d 650—In re Lee’s Estate, 241 
P. 851, 197 C. 800—Bryan v. Tevis, 
171 P. 433, 177 C. 626. 

Woods v. Berry, 286 P. 1073, 105 
C.A. 90. 

Ga.—De Vore v. Baxter, 116 S.E. 610, 
155 Ga. 109. 

Fort Oglethorpe v. Catoosa Coun¬ 
ty, 55 S.E.2d 753, 80 Ga.App. 188. 

Idaho.—Morrison v. Finch, 237 P. 
422, 40 Idaho 791. 

Ill.—Barnes v. National Live Stock 
Ins. Co., 201 Ill.App. 123. 

La.—Dreher v. Guaranty Bond & Fi¬ 
nance Co., 192 So. 246, 193 La. 757 
—Stockbridge v. Martin, 110 So. 
828, 162 La. 601. 

Hotel Donaldson Co. v. Anderson 
Hotels of La., App., 75 So.2d 884— 
Sirone v. Distefano, App., 67 So.2d 
150—Burch v. Mathson, App., 24 
So.2d 476—Davis v. Davis, App., 23 
So. 2d 651—Atkins v. Smith, App., 
21 So.2d 85, reversed in part on 
other grounds 15 So. 2d 855, 204 La. 
468—Woodward v. Blair, App., 197 
So. 920—Bolton v. Eznack, App., 
187 So. 840—Succession of Bon- 
giovanni, App., 183 So. 570—Twin 
City Motor Co. v. Pettit, App., 177 
So. 814—Dorfer v. City of Natchito¬ 
ches, App., 160 So. 807—Morehouse 

I Lumber & Building Material Co. v. 

i Jacob & Walker, 136 So. 106, 17 La.' 
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the clerk or register was unable to complete or 
transmit the transcript within the required time, 67 
especially where the delay has not resulted in any 
prejudice. 68 It has been held that relief may be 
granted if the trial court on timely application re¬ 


fused to grant any or adequate time for the prepara¬ 
tion and filing of the record. 68 * 5 

On the other hand, if the delay is in any way due 
to the neglect of appellant, this excuse will not avail 
him; 69 and, as appears supra subdivision a of this 


App. 409—Dupuy v. Phillips, 130 
So. 855, 14 La.App. 696—Devereaux 
& Ashby v. Rochester, 130 So. 658, 
10 La.App. 430—Red River Const. 
Co. v. Nordstrom, 120 So. 635, 10 La. 
App. 474. 

Md.—Freeman v. Stanbern Const. Co., 
106 A.2d 50, 205 Md. 71—Corbin v. 
Staton, 115 A. 23, 139 Md. 150— 
Bliss v. Bliss, 104 A. 467, 133 Md. 
61. 

Miss.—Van Norman v. Van Norman, 
45 So.2d 847. 

Mo.—Clader v. City of Neosho, 193 S. 
W.2d 620, 354 Mo. 1190, appeal re¬ 
transferred, App., see, 198 S.W.2d 
523—Parks v. Marshall, 14 S.W.2d 
590, 322 Mo. 218, 62 A.L.R. 835- 
Reeves v. Green, 222 S.W. 795, 282 
Mo. 521. 

Rubinstein v. City of Salem, App., 
204 S.W.2d 502—Jones V. Reeves, 36 
S.W. 2d 431. 225 Mo.App. 397— 

Thomas v. Farmers’ Nat. Bank of 
Ludlow, App., 236 S.W. 376. 

Neb.—In re Tagart’s Estate, 230 N. 

W. 492, 119 Neb. 647. 

Ohio.—Columber v. City of Kenton, 
145 N.E. 12, 111 Ohio St. 211—Por¬ 
ter v. Rohrer, 115 N.E. 616, 95 Ohio 
St. 90. 

Kight v. Boren, App., 67 N.E. 2d 
48—Andrews Asphalt Paving Co. v. 
City of Middletown, 14 Ohio App. 
436. 

Okl—In re Willmering’s Estate, 13 
P.2d 168, 158 Okl. 208. 

Tex.—In re Ritchie’s Estate, Civ. 
App., 133 SW.2d 591—Burnett v. 
Tipton, Civ.App., 89 SW.2d 440, er¬ 
ror dismissed—Quanah, A, & P. Ry. 
Co. v. Watkins, Civ.App., 193 S.W. 
356. 

Wash.—Prentice Packing & Storage 
Co. v. United Pac. Ins. Co., 106 P. 
2d 314, 5 Wash.2d 144—Armstrong 
v. Spokane International Ry. Co., 
172 P. 578, 101 Wash. 525, L.R.A. 
1918E 460. 

4 C.J. p 477 note 51. 

Presumption, of clerk’s failure 

(1) In absence of allegation or 
showing that appeal was not lodged 
in court of appeal on time because of 
fault of appellant, presumption ex¬ 
isted that clerk of court failed to 
perform duties required of him in 
lodging case in court of appeal and 
appeal would not be dismissed. 

La.—Cox v. Louisiana Department of 
Highways, App., 11 So.2d 409— 
Riggs v. F. Strauss & Son, App., 2 
So.2d 501. 

(2) In absence of some showing to 
effect that a failure to file transcript 
in time is due to some fault on part 


of appellant or his attorney, the ap¬ 
peal will not be dismissed for a fail¬ 
ure of clerk of district court to file 
transcript on or before return day 
of the appeal. 

La.—Succession of Bickham, App., 
197 So. 924. 

Failure to note record of filing 

Record did not sustain contention 
that review of supreme court must 
be restricted to questions of law be¬ 
cause of appellant’s failure to file 
transcript of the record, in view of 
affidavits showing that transcript 
was duly lodged in office of clerk of 
district court but that, through over¬ 
sight, no record of its filing was 
noted on the docket and that appel¬ 
lee, before filing its brief, procured 
its own transcript from court ste¬ 
nographer. 

Kan.—Gibbs v. Central Sur. & Ins. 

Corp., 181 P.2d 498, 163 Kan. 252. 
Automatic extension 

Since the preparation of record and 
the filing thereof with court of ap¬ 
peal is a duty of clerk of district 
court rather than of appellant, clerk’s 
failure to timely file record is not 
imputable to appellant and effects ex¬ 
tension of return day until record is 
actually filed. 

La.—Osborne v. Mossier Acceptance 
Corp., 29 So.2d 58, 210 La. 1048, 
followed in 29 So.2d 60, 210 La. 
1054. 

Stracener v. Airhart, App., 57 So. 
2d 777—Felder v. Springfield 
Farmers’ Co-op. Ass’n, App., 29 So. 
2d 547—Carter v. Chambers, App., 
5 So.2d 46—English v. Kellogg 
Lumber Co., App., 200 So. 167— 
Wilson v. Lee, App., 196 So. 373— 
Twin City Motor Co. v. Pettit, 
App., 177 So. 814. 

Absence of trial judge because of ill¬ 
ness 

Cal.—Peebler v. Olds, 160 P.2d 545, 26 
C.2d 656. 

Custom of deferring preparation un¬ 
til costs paid 

Where transmission of record was 
delayed beyond three months’ limit 
from date of entry, but affidavit of 
clerk of court showed that delay was 
due to local custom of deferring 
preparation of transcript until cost 
thereof has been paid, motion to dis¬ 
miss appeal was required to be over¬ 
ruled. 

Md.—Williams Realty Co. v. Robey, 
2 A.2d 683, 175 Md. 532. 

Register of wills 

Md.—Oxenham v. Mitchell, 153 A. 71, 
160 Md. 269. 

4 C.J. p 477 note 50 [bj. 
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67. Ala.—Hamrick v. Town of Al¬ 
bertville, 155 So. 87, 228 Ala. 666. 

Del.—Lofland v. Cahall, 115 A. 458, 13 
Del.Ch. 370. 

Ga.—Samples v. Ashley, 179 S.E. 745, 
51 Ga.App. 109—Frick Co. v. Mc- 
Elwaney, 158 S.E. 374, 43 Ga.App. 
209—Bussey v. Grantham & Son, 
99 S.E. 236, 23 Ga.App. 708. 

La.—Vaughn v. American Bank & 
Trust Co., App., 71 So.2d 644. 

Mass.—Kobrosky v. Crystal, 125 N.E. 
2d 385, 332 Mass. 452—McKellar v. 
Hazen, 92 N.E.2d 597, 325 Mass. 714. 
4 C.J. p 477 note 50 [c] (1), p 478 note 
52. 

68. Tex.—J. D. McCollom Lumber 
Co. v. Whitfield, Civ.App., 53 S.W. 
2d 77. 

4 C.J. p 478 note 53. 

68.5 Iowa.—Schroder v. Claypool, 16 
N.W.2d 1, 235 Iowa 135. 

69. U.S.—Mayer v. Hickey, C.C.A. 
Tex., 67 F.2d 489. 

Ga.—Fort Oglethorpe v. Catoosa 
County, 55 S.E.2d 753, 80 Ga.App. 
188. 

Idaho.—Grand View State Bank v. 

Thams, 263 P. 1000, 45 Idaho 566. 
Ky.—Belk-Simpson Co. v. Hill, 288 S. 
W.2d 369. 

La.—Bascle v. Perez, 71 So.2d 551, 
224 La. 1014—In re Hibernia Bank 
& Trust Co., 35 So.2d 733, followed 
in 35 So.2d 736, three cases, 213 La. 
797, 798. 

Hotel Donaldson Co. v. Ander¬ 
son Hotels of La., App., 75 So.2d 
884—Pedersen v. Capitol Stores, 
App., 4 So.2d 16—Sanders v. Wy¬ 
att, App., 171 So. 431. 

Md.—Marx v. Reinecke, 120 A. 876, 
142 Md. 342. 

Mo.—Jones v. Brownfield, App., 78 S. 
W.2d 453—Lasswell Land & Lum¬ 
ber Co. v. Langdon, App., 204 S.W. 
812. 

Neb.—Larson v. Wegner, 233 N.W. 
253, 120 Neb. 449. 

Nev.—Doolittle v. Doolittle, 262 P.2d 
955, 70 Nev. 163. 

N.C.—Washam & Patterson Motor 
Co. v. Reep, 119 S.E. 821, 186 N.C. 
509. 

Tex.—Houston, E. & W. T. Ry. Co. 

v. Hillen, Civ.App., 193 S.W. 782. 
Wyo.—Henning v. City of Casper, 
182 P.2d 840, 63 Wyo. 352—Baehr 
v. Luce, 142 P.2d 270, 59 Wyo. 462 
—In re National Building & Loan 
Ass’n of America, 72 P.2d 1113, 52 
Wyo. 195—Porter v. Carstensen, 8 
P.2d 446, 44 Wyo. 49—Samuelson v. 
Tribune Pub. Co., 287 P. 83, 41 Wyo. 
487. 

4 C.J. p 478 note 54. 
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section, it has been held that the delay of the clerk 
will not warrant granting relief against dismissal 
for late filing where appellant failed to resort to 
mandamus or other appropriate remedy to procure 
the transmission and filing of the transcript. Fur¬ 
thermore, if the clerk or judge is acting, not in 
the performance of any official duty, but as agent of 
appellant, his default will be imputed to appellant 
and will not excuse the delay. 70 

In at least one jurisdiction the appellate court 
does not acquire jurisdiction to entertain the case 
even though the delay was the fault of the clerk, 71 
unless, under a constitutional amendment to that 
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effect enacted in 1936, it appears that the transmittal 
of the record was unavoidably delayed by reason of 
the illness or death of the clerk of the trial court, or 
of some member of his family. 71 - 5 

Reporter or stenographer. In some jurisdictions, 
delay in filing the record on appeal is excusable 
where, by reason of absence, illness, or other cause, 
the court reporter or official stenographer has been 
unable to furnish, or at least has failed to furnish, a 
transcript and appellant or the clerk has been un¬ 
able to obtain a transcript from him, 72 although 
there is also some authority holding that a delayed 
filing for such reason is not excusable. 73 However, 


Affidavit held insufficient 

Affidavit of appellant’s attorney 
that neither he nor appellant was no¬ 
tified of completion of transcript in 
time to have it filed, but which did 
not state when or whether attorney 
ever ordered circuit clerk to prepare 
transcript or paid docket fee there¬ 
for, was insufficient to excuse failure 
to file transcript in time. 

Mo.—Bergman v. Abner Hood Chemi¬ 
cal Co., 173 S.W.2d 545, 237 Mo. 
App. 1272. 

Determination of appellant’s diligence 
On appeal from probate court, 
when probate clerk has failed to pre¬ 
pare transcript and file it in district 
court within time allowed by statute, 
question whether appeal has been 
prosecuted with diligence is for de¬ 
termination of district court, which 
acquires jurisdiction of cause on fil¬ 
ing in probate court of appeal bond 
or affidavit of inability. 

Tex.—In re Ritchie’s Estate, Civ. 

App., 133 S.W.2d 591. 

Trial court held not at fault 

Rule requiring that record on di¬ 
rect appeal must be filed within six¬ 
ty days after the filing in office of 
clerk of district court, and that oth¬ 
erwise appeal is subject to dismissal, 
applies unqualifiedly and permits of 
no exception when trial court has 
failed to enter an order refusing a 
new trial. 

Wyo.—Federal Gold Min. Co. v. Pio¬ 
neer Carissa Gold Mines, 289 P.2d 
643, 74 Wyo. 414, motion denied 
293 P.2d 923. 

70. La.—Gazzo v. Bizzo Ferry Co., 
App., 174 So. 132. 

Neb.—Larson v. Wegner, 233 N.W. 

253, 120 Neb. 449. 

4 C.J. p 478 note 55. 

Presumption of abandonment of ap¬ 
peal not rebutted 

Where appellant entrusts transcript 
to clerk of district court for filing 
in supreme court, clerk is the “agent” 
of appellant; and where appellant, 
having failed timely to file transcript 
in supreme court without securing 
order for extension of return day, 
was conclusively presumed to have 


"abandoned” appeal he could not 
avoid such conclusive presumption 
by relying on mistake or inadvertence 
of clerk in shipping transcript by 
express, which negligently failed to 
deliver the transcript in time. 

La.—McDermott v. Kilpatrick, 5 So. 
2d 332, 198 La. 1053—Aaron v. 

Mizer, 199 So. 398, 196 La. 481. 

71. Ga.—Fuqua v. Hadden, 9 S.E.2d 
243, 190 Ga. 361—Merritt v. Mer¬ 
ritt, 156 S.E. 651, 171 Ga. 835- 
Dixie Realty Finance Co. v. Mor¬ 
gan, 155 S.E. 468, 171 Ga. 348—At¬ 
lantic Coast Line R. Co. v. Georgia 
Sweet Potato Growers’ Ass’n, 154 
S.E. 698, 171 Ga. 30, answer to cer¬ 
tified question conformed to 154 S. 
E. 915, 42 Ga.App. 82—Branch v. 
Schlittler, 100 S.E. 567, 149 Ga. 
482. 

71.5 Ga.—Fuqua v. Hadden, 9 S.E. 2d 
243, 190 Ga. 361. 

Reasons held not within application 
of amendment 

Where trial clerk did not transmit 
bill of exceptions within the ten 
days specified by statute, and be¬ 
cause of such fact bill of exceptions 
was not received by clerk of su¬ 
preme court until after close of dock¬ 
et of term to which case was re¬ 
turnable, and only reason for delay 
certified by the trial court was the 
press of other business, supreme 
court had no jurisdiction and writ 
of error would be dismissed. 

Ga.—Byrd v. Goodman, 15 S.E.2d 
619, 192 Ga. 466. 

Bethlehem Steel Co. v. Spivey, 9 
S.E.2d 702, 62 Ga.App. 693. 

72. Cal.—Lovell v. Deyoe, 107 P.2d 
385, 16 C.2d 650. 

Nathanson v. Murphy, 268 P.2d 
32, 124 C.A.2d 163—Amoruso v. Car- 
ley, 200 P.2d 199, 89 C.A.2d 119— 
Engstrom v. Atkins, 283 P. 79, 102 
C.A. 393—Mason v. Straube, 228 P. 
872, 68 C.A. 302. 

Mo.—Bock v. Eilen, App., 211 S.W.2d 
92. 

S.D.—Lipsey v. Crosser, 252 N.W. 23, 
62 S.D. 160. 

4 C.J. p 477 note 50 [a], 
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Circumstances held to warrant ex¬ 
cuse of delay 

(1) Where stenographer who had 
taken the minutes was in the armed 
forces and the minutes could not be 
obtained and the attorney for the ap¬ 
pellant was in the armed forces, mo¬ 
tion to dismiss appeal was denied. 
N.Y.—Handlen v. Petrusky, App.Div., 

43 N.Y. S. 2d 776. 

(2) Where appellant failed timely 
to file transcripts with clerk or to 
secure any extensions of time, rely¬ 
ing on reporter’s assurance that he 
would obtain extensions, but tran¬ 
scripts were filed within maximum 
time allowed if extensions of time 
had been granted, and appellant time¬ 
ly paid one thousand five hundred 
dollars for estimated cost of tran¬ 
scripts, and, because hearings were 
continued, over a year elapsed be¬ 
fore transcripts were settled, and al¬ 
lowed corrections were not made for 
another six months, appeal would 
not be dismissed. 

Cal.—Clement v. Reclamation Bd., 200 
P.2d 196, 89 C.A.2d 115. 

Reporter’s affidavit held insufficient 
Where reporter’s transcript had not 
been filed more than ten months aft¬ 
er entry of judgment and more than 
eight months after filing of notice 
of appeal, vague affidavit of court 
reporter that he had been unable to 
do his work properly due to ill 
health was insufficient to excuse de¬ 
lay, and, in absence of showing as 
to when deposit was made for report¬ 
er’s transcript or what steps had 
been taken by appellant to acceler¬ 
ate preparation of record on appeal, 
appeal must be dismissed for failure 
to procure filing of record within 
time allowed by rules on appeal. 

Cal.—McKenna v. Fine, 259 P.2d 952, 
119 C.A.2d 655. 

73. Md.—Doughnut Corp. of Amer¬ 
ica v. Chapman, 35 A.2d 114, 182 
Md. 493—Presstman v. Fine, 159 A. 
265, 162 Md. 133. 

Miss.—Yazoo & M. V. R. Co. v. Mc- 
Graw, 80 So. 331, 118 Miss. 850. 

4 C.J. p 477 note 50 [c] (2). 
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the fact that the reporter failed to prepare the 
transcript within the required time owing to the 
press of business will not constitute a valid excuse 
for the delay in filing, 73 - 5 at least where appellant 
could have expedited the preparation of the tran¬ 
script by making a demand therefor or securing an 
order or writ of mandate to compel the reporter to 
prepare it. 73 - 10 

f. Ineffectual Attempt to Pile 

The fact that the appellant attempted to file the tran¬ 
script, but that such attempt was ineffectual for a reason 
not attributable to any fault on the part of the appellant, 
may constitute a sufficient excuse for a late filing. 

The fact that appellant attempted to file the tran¬ 
script in time, but that such attempt was ineffectual 
for a reason not attributable in any way to any fault 
on the part of appellant, 73 - 50 as where the filing of 
the transcript was refused because of a defective 
certificate by the clerk, 73 - 55 may constitute a suffi¬ 
cient excuse for the delay, and a subsequent filing 
of a proper transcript may be permitted as of the 
date of the original tender. 73 - 60 

If appellant alleges that he made an attempt to 
file the transcript, but found the clerk’s office closed, 
he must, in order to make his excuse valid, show 
that he attempted to file during business hours. 74 

Under some rules of court, the court may order 
the clerk to file the transcript as of the date it 
was tendered to him for filing, where the clerk 
had refused to file it because the transcript showed 
that the appeal bond was filed too late to confer 


' jurisdiction but on inquiry the court finds that the 
appeal bond was in fact filed in time and the file 
mark was subsequently changed without the knowl¬ 
edge or acquiescence, and through no fault, of ap¬ 
pellant or his counsel. 75 

g. Mistake 

Whether a mistake or misapprehension by appellant 
or his counsel is a sufficient excuse has been variously 
determined, in any event the mistake must be one of 
fact and not of law. 

While some cases hold that appellant is not ex¬ 
cused from the consequences of his failure to file a 
transcript within the prescribed time by the fact that 
such delay was the result of some mistake or mis¬ 
apprehension on the part of appellant or his coun¬ 
sel, 76 in other cases the courts have considered a 
mistake as good cause for failure to file in time and 
have refused to dismiss the appeal 77 in the absence 
of delay in the hearing 78 or material harm to ap¬ 
pellee. 79 In any event, a mistake, to excuse a late 
filing of a transcript, must be one of fact, and not 
one of law. 79 - 5 

h. Pendency of Proceedings or Negotiations 

Depending on the circumstances of the case, the pen¬ 
dency of motions or proceedings may or may not be a 
sufficient excuse for delay. The pendency of negotiations 
for a compromise is Insufficient. 

While in some circumstances it has been held that 
the pendency of motions or proceedings relating to 
or affecting the appeal or judgment appealed from 
may constitute a sufficient excuse for delay, 80 this 


Negligent failure to furnish, excerpts 
from notes 

Tex.—Austin v. Brelsford, Civ.App., 
289 S.W. 91. 

73.5 Cal.—Caminetti v. Edward 
Brown & Sons, 144 P.2d 570, 23 C. 
2d 511. 

73.10 Cal.—Caminetti v. Edward 
Brown & Sons, supra. 

73J30 Tex.—Barrera v. Duval Coun¬ 
ty Ranch Co., Civ.App., 125 S.W.2d 
1077. 

73^5 Tex.—Barrera v. Duval Coun¬ 
ty Ranch Co., supra. 

73U50 Tex.—Barrera v. Duval Coun¬ 
ty Ranch Co., supra. 

74. La.—Buckley v. Lacroix, 14 La. 
Ann. 29. 

4 C. J. p 478 note 56. 

75. Tex.—Universal Transport & 
Distributing Co. v. Cantu, Civ.App., 
75 S.W.2d 697. 

76. Md.—Cast el berg- v. Ham burger, 
104 A. 473, 133 Md. 42. 

4 C.J. p 478 note 57. 

Xgnoran.ee of change in law 

Tex.—Angelo v. Holland Texas Hypo- 


theek Bank of Amsterdam, Hol¬ 
land, Civ.App., 52 S.W.2d 785. 

77. Cal.—In re Stone's Estate, 161 
P. 258, 173 C. 675. 

Idaho.—In re Drainage Dist. No. 3 of 
Ada County, 235 P. 895, 40 Idaho 
549. 

Ky.—-Holmes v. Clark, 118 S.W.2d 
758, 274 Ky. 349. 

4 C.J. p 478 note 58. 

Conclusion that failure was due to 
mistake held justified 

Where appeal was taken on sixth 
day after judgment, and a transcript 
of the evidence, which had been or¬ 
dered promptly, had been received, 
and assignments of error had been 
prepared immediately thereafter, and 
transcript, together with attached as¬ 
signments, had been served on op¬ 
posing counsel within ten-day peri¬ 
od, conclusion that failure timely to 
file papers in office of clerk was 
caused by accident and mistake was 
justified, and appellant was properly 
permitted to include transcript in 
record as settled. 

S.D.—Abbott v. Rudolph, 44 N.W.2d 
785, 73 S.D. 520. 
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78. Or.—Flynn v. Davidson, 155 P. 
197, 80 Or. 502. 

79. Cal.—Friend & Terry Lumber 
Co. v. Devine, 186 P. 187, 44 C.A. 
208. 

Miss.—Hughes v. Kaw Inv. Co., 91 So. 
702, 129 Miss. 434. 

79.5 Mistake held one of law 

Where appellant’s counsel relied on 
statement of deputy court clerk that 
transcript and assignment of errors 
were not required to be filed within 
thirty days from filing of notice of 
intention to appeal from adverse de¬ 
cision of unemployment review board, 
mistake on which appellant's counsel 
relied was one of law for which no 
relief could be granted, and appeal 
would be dismissed. 

Ind.—McGuire v. Review Bd. of Ind. 
Employment Sec. Division, 99 N.E. 
2d 263, 121 In<LApp. 377. 

80. Cal.—Struck v. Wolfe, 32 P.2d 

1109, 138 C.A. 670—Laykin v. 

Karsh, 4 P.2d 619, 117 C.A. 687- 
Woods v. Berry, 286 P. 1073, 105 C. 
A. 90. 

4 C.J. p 479 note 60. ‘ 
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is not necessarily true in all situations. 81 

The fact that negotiations are pending for a 
compromise is no reason for not seasonably filing 
the transcript. 82 

§ 1094. Sufficiency of Filing 

To constitute a filing in compliance with the statutes 
or rules of court requiring it, it is necessary and suffi¬ 
cient that the transcript or other requisite papers be 
lodged in the office of the clerk and the filing fee paid; 
and in transmitting the papers the clerk may adopt any 
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suitable procedure Where statutes do not prescribe other¬ 
wise. 

The statutes or rules of court which require the 
transcript or abstract of the record or other papers 
to be filed and entered on the docket, and prescribe 
the manner in which it is to be done, must be com¬ 
plied with by appellant. 83 

To constitute a filing it is necessary and sufficient 
that the transcript or other requisite paper or papers 
be lodged in the office of the clerk of the proper 
court by appellant or through his efforts 84 and that 


81. Cal.—El Granada Holding Co. v. 
Bettencourt, 271 P. 751, 205 C. 478. 

4 C.J. p 479 notes 60 [d]-[g], 61-63. 
Untimely separate appeal from or¬ 
der 

The taking of a separate appeal 
from an order of the trial court de¬ 
nying a motion for relief from de¬ 
fault in failing to file a request for a 
transcript within the time required 
by statute is, where the appeal was 
taken too late, of no avail to pre¬ 
vent the dismissal of the appeal in 
question for failure to file the tran¬ 
script within the proper time. 

Cal.—El Granada Holding Co. v. Bet¬ 
tencourt, supra. 

82. Cal.—Johnston v. Reinhard, 287 
P. 148, 105 C.A. 246. 

Wyo.—Kabell v. Kabell, 294 P. 695, 
42 Wyo. 360. 

4 C.J. p 479 note 59. 

83. Ill.—Purthman v. McNulta, 55 
N.E. 371, 182 Ill. 310. 

Kan.—Matthews v. Jackson, 271 P.2d 
798, 176 Kan. 397. 

La.—Grunow v. Menge, 36 La.Ann. 
925. 

Mo.—Connoley v. Beyer Crushed 
Rock Co., 197 S.W.2d 653, 355 Mo. 
684—State v. Pieski, 154 S.W. 747, 
248 Mo. 715. 

Neb.—Walton v. Campbell, 71 N.W. 

737, 61 Neb. 788. 

4 C.J. p 479 note 66. 

Matter held not part of reoord 

Specifications of error do not con¬ 
stitute a part of the record on ap¬ 
peal for purpose of determining 
whether appeal has been filed within 
sixty days after record on appeal 
was filed in district court as required 
by supreme court rule. 

Wyo.—Federal Gold Min. Co. v. Pio¬ 
neer Carissa Gold Mines, Inc., 293 
P.2d 923. 

84. Kan.—Matthews v. Jackson, 271 
P.2d 798, 176 Kan. 397—Gibbs v. 
Central Sur. & Ins. Corp., 181 P.2d 
498, 163 Kan. 252. 

La.—Dreher v. Guaranty Bond & 
Finance Co., 192 So. 246, 193 La 
757. 

Mo.—Nichols v. Chicago & A. R. Co., 
225 S.W. 679. 

Wyo.—In re Contas, 291 P. 314, 42 
Wyo. 94. 

4 C.J. p 460 notes 11 fc], Id], 13-14. 


Oral or written request 
The request to transmit the record 
does not have to be in writing un¬ 
less the clerk requires written notice 
for his own protection. 

Va.—Avery v. County School Bd. of 
Brunswick County, 64 S.E.2d 767, 
192 Va 329. 

Requirements held complied with 

Where, within three months from 
time appeal was docketed, plaintiff 
deposited with clerk of supreme court 
of appeals amount required to pay 
for printing of record, and thereafter 
unsuccessful compromise negotia¬ 
tions were carried on between par¬ 
ties for several months and tran¬ 
script was then sent to clerk and 
filed by him, and five days later 
eighteen printed copies of record 
were filed at his office after delay of 
more than six months following date 
appeal had been granted, require¬ 
ments of rule with respect to de¬ 
posit and printing of record under 
supervision of clerk were complied 
with and appeal was not abandoned 
and hence appeal would not be dis¬ 
missed. 

W.Va.—Webber r. Offhaus, 62 S.E.2d 
690, 135 W.Va. 138. 

Particular acts held Insufficient as 
proper filing 

(1) Placing the document in the 
hands of an express company to be 
forwarded to the clerk for filing is 
not the equivalent of filing. 

Cal.—Ward v. Healy, 42 P. 1071, 110 
C. 587. 

4 C.J. p 479 note 66 [f]. 

(2) Handing a bill of exceptions or 
corresponding document to a clerk 
of court, even though approved by 
opposing counsel, with instructions 
to the clerk to file it after approval 
by a court, is not presentation to a 
court, and such action gives no basis 
for subsequent nunc pro tunc order. 
I1L—Sparacino v. Ferona, 133 N.E. 

2d 753, 9 Ill.App.2d 422. 

Complete or incomplete record 

The record on appeal was not filed 
earlier than a certain date when all 
the papers were fastened together 
and labeled and filed as the record for 
the appeal, where the record was not 
made up in condition to be filed 
j earlier than that date, even though 
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on a specified earlier date certain 
papers, then on file but not complet¬ 
ing the record, were certified. 

Wyo.—Scott v. Wyoming Rock Prod¬ 
ucts Co., 264 P. 86, 37 Wyo. 527. 

Abstract 

(1) In a jurisdiction wherein the 
filing of an abstract is required, it is 
sufficient to file an abstract which, 
although not a model, consists of the 
pleadings necessary to determine the 
issues in the case, the judgment ren¬ 
dered, necessary certificates, and the 
evidence, the latter being set out in 
transcript form, giving the questions 
and answers. 

Iowa.—Knapp v. Baldwin, 238 N.W. 

542, 213 Iowa 24. 

(2) “We hold that the filing of its 
abstract by the appellant within the 
statutory time was a compliance 
with present legislation, and that 
such filing was in no manner vitiated 
by the absence of the shorthand notes 
from the clerk’s office or by the fail¬ 
ure to file the transcript in the dis¬ 
trict court before filing the abstract 
in this court.” 

Iowa.—Melman Fruit Co. v. Melman, 

245 N.W. 743, 744, 216 Iowa 45. 

Case transferred from intermediate 
court 

(1) Where the transcript was first 
filed in a court of appeal by mistake, 
a motion to transfer the case was 
granted, and the transcript was then 
filed with the clerk of the supreme 
court, the circumstances amount to a 
filing in the supreme court by appel¬ 
lant, as it was through the efforts of 
his counsel that the transcript was 
dislodged in the court of appeal and 
finally lodged in the supreme court; 
and this is true regardless of wheth¬ 
er the action of the court of appeal 
in the matter of the transfer was 
valid or void. 

Mo.—Nichols v. Chicago & A. R. Co., 

225 S.W. 679. 

(2) On the other hand, where the 
case was rightfully in the court of 
appeal and a statute provides that, 
on request of a party after judg¬ 
ment, the court of appeal shall trans¬ 
mit the entire record to the supreme 
court, but it is not shown that the 
court of appeal made any order for 
transmission and it is a fair infer- 
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the filing fee be paid. 85 However, if the statute or 
rule is substantially complied with so that the pur¬ 
pose of the requirement is served, it is sufficient; 80 * 5 
but, while the purpose of the requirement is to 
make the transcript available to appellees for such 
use as they desire to make of it, 85 - 10 the fact that 
the transcript is available from appellant's counsel 
is not a sufficient compliance with the statute. 85 - 10 

Effect of file mark . The fact of filing may be 
shown by the file mark and the certificate of the 
clerk of the court, 85 * 20 although it has also been 
held that a file mark is not determinative, its ab¬ 
sence not being fatal and its presence not being 
sufficient or conclusive. 86 

Sufficiency of record. Effect will be given to a 
rule of court prohibiting the filing of a record or 
transcript not made up as required. 87 However, 
where, although the clerk returned the transcript to 
counsel for “proper preparation,” the only defect 
was lack of an index, it was held that the return 
by the clerk was not a rejection in toto, counsel took 
the transcript as the clerk’s bailee, there was a fil¬ 
ing of a de facto transcript, and no substantial vio¬ 
lation of the requirements as to filing. 88 

Transmission. While statutes prescribing the 
manner in which a transcript is to be prepared and 
transmitted must be complied with, 88 - 5 where the 
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statutes do not prescribe the means or procedure for 
transmitting the record or transcript thereof from 
the trial court to the appellate court, it is permissi¬ 
ble for the clerk to adopt any suitable procedure, 89 
even though it violates a rule of court. 90 Thus, it 
is sufficient if the clerk of the lower court delivers 
the papers to appellant and the latter files them in 
the appellate court, 91 or if the clerk delivers a sealed 
package containing the papers to a private person 
designated by counsel for plaintiff in error and such 
person delivers the package intact to the clerk of 
the appellate court. 92 It is immaterial that the rec¬ 
ord or transcript on appeal is forwarded by the clerk 
to the appellate court at the instance of counsel for 
appellee. 93 

On appeal from an order of a probate court, 
which is a court of record, a transcript of the rec¬ 
ord, and not the original record, should be for¬ 
warded as part of the appeal, in the absence of a 
statute providing otherwise. 94 

§ 1095. Loss, Destruction, or Withdrawal 
from Files and Refiling 

An appeal will not ordinarily be dismissed because of 
the loss, mutilation, or destruction of the record or part 
thereof. Where withdrawal of the transcript is permitted 
by the court, it must be temporary and for a proper 
purpose. 


ence that it declined to do so, the su¬ 
preme court is without jurisdiction, 
even though a number of papers, pur¬ 
porting to be the record, have been 
lodged in the office of the clerk of the 
supreme court. 

La.—Schaeffer v. Templet, 86 So. 413, 
147 La. 974. 

85. La.—Dreher v. Guaranty Bond 
& Finance Co., 192 So. 246, 193 La. 
757. 

Nelms v. Hankins Bros., 5 La. 
App. 733. 

4 C.J. p 479 note 66 [dj. 

85.5 Ind.—Hickey v. Hickey's Estate, 
App., 136 N.E.2d 722. 

Separate filing of transcript and 
statement of facts with clerk on ap¬ 
peal is not required. 

Tex.—Anzaldua v. Richardson, Civ. 
App., 279 S.W.2d 169. 

Filing held sufficient 
Depositing judgment roll and at 
same time seeking permission to file 
it was equivalent to an actual filing, 
especially since failure to file tran¬ 
script of record on appeal within 
time required by supreme court rule 
is not jurisdictional. 

Nev.—Burlington Transp. Co. v. Wil¬ 
son, 110 P.2d 211, 61 Nev. 22. 

85.10 Ran.—Matthews v. Jackson, 
271 P.2d 798, 176 Ran. 387. 


85.15 Ran.—Matthews v. Jackson, 
supra. 

85.20 Ind.—Hayes Freight Lines v. 
Oestricher, 68 N.E.2d 792, 117 Ind. 
App. 143. 

86. Wyo.—Wyuta Cattle Co. v. Con¬ 
nell, 299 P. 279, 43 Wyo. 135, re¬ 
hearing denied 3 P.2d 101, 43 Wyo. 
135. 

4 C.J. p 460 note 11, p 479 note 65. 

87. La.—Nelms v. Hankins Bros., 5 
La.App. 733. 

I Record or transcript not containing 
I evidence 

La.—Nelms v. Hankins Bros., supra. 

88. Idaho.—Caldwell v. Village of 
Mountain Home, 285 P. 1020, 49 
Idaho 32. 

88.5 Fla.—City of Hollywood v. 

Bair, 171 So. 237, 126 Fla. 413. 
Compliance with statutes not abro¬ 
gated 

It is sufficient if the transcript is 
prepared and transmitted in accord¬ 
ance with statutes which have not 
been abrogated by a later statute 
merely authorizing the appellate 
court to prescribe procedure. 

Fla.—City of Hollywood v. Bair, su¬ 
pra. 

Papers required to be transmitted 

Where appellant perfected his ap¬ 
peal by filing notice of appeal but 
failed, within forty-day period, to 
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secure an order extending time with¬ 
in which record might be transmit¬ 
ted on appeal and had not filed a 
designation of contents of record re¬ 
quired on appeal, there was no rec¬ 
ord for clerk to transmit other than 
the pleadings, the verdict or find¬ 
ings of fact and conclusions of law 
together with the direction for entry 
of judgment thereon, the judgment 
and the notice of appeal with date of 
filing. 

Ariz.—Davis v. Rleindienst, 165 P.2d 
995, 64 Ariz. 67. 

89. Cal.—Nathan v. Porter, 172 P. 
170, 36 C.A. 356. 

Mail , express, or messenger 

Record may be transmitted by any 
method clerk of trial court selects, 
and he may use mail or express, or 
trustworthy individual, as he chooses. 
Va.—Avery v. County School Bd. of 
Brunswick County, 64 S.E.2d 767, 

192 Va. 329. 

90. Ga.—Sweat v. Barnhill, 155 S.E. 
18, 171 Ga. 294. 

91. Mo.—Lormis v. Hartmann, App., 

193 S.W. 36. 

92. Ga.—Sweat v. Barnhill, 155 S.E. 
18, 171 Ga. 294. 

93. N.C.—Carswell v. Talley, 133 S. 
E. 181, 192 N.C. 37. 

94. Alaska.—In re Matheson’s Es¬ 
tate, 7 Alaska 292. 
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In the event of the loss of the transcript and 
papers on appeal, the question of such loss and res¬ 
toration must be disposed of before the litigation 
can proceed. 95 In general, the court will not dis¬ 
miss the appeal where the record or an indispensa¬ 
ble part thereof has been lost or is missing with¬ 
out appellant's fault, 96 but will remand the case 
for a new trial 97 or other appropriate proceedings, 98 
or will grant leave to file another transcript. 99 

Mutilation or destruction . An appeal will not 
ordinarily be dismissed for mutilation of the record, 
where the party acted in good faith and under the 
advice of counsel; 1 and, where the supreme court 
acquired jurisdiction of an appeal by the service of 
notice, such jurisdiction was neither affected nor 
lost by the destruction of the certified transcript 
after argument and submission of the appeal with¬ 
out any proceeding for the restoration thereof. 2 

Loss before filing in appellate court. The loss of 
the transcript or other papers before filing will not 
prevent dismissal of a writ of error where plaintiff 
in error might have taken timely action, under stat¬ 
utory authority, to supply the records, but failed to 
do so. 3 Where portions of the record are missing, 
it is the duty of the clerk of the lower court to trans¬ 
mit such portions of the record as are in his pos¬ 
session and have been specified by the parties, to¬ 
gether with a certificate showing the cause of the 
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absence of the missing portions, and if, after the 
transmission of the record, any of the missing docu¬ 
ments are filed, he should transmit them and show 
the date of filing. 4 The appellate court can only re¬ 
view the case as it was tried in the lower court, 
and, where it appears on appeal that, by some mis¬ 
take or accident, a part of the record was lost and 
not presented to the judge of the lower court when 
the case was tried, the remedy of appellant is an 
application to the lower court for a new trial. 5 

Withdrawal and refiling. When a transcript 
reaches the clerk of the reviewing court, it becomes 
a record of that court, it is no longer subject to 
the control of the parties or their counsel, and it 
may not properly be withdrawn without leave of 
court. 6 Thus, the lower court may not enforce an 
order for the recall of papers filed in the appellate 
court. 7 However, the appellate court may allow ap¬ 
pellant to withdraw the transcript to supply defects 
and omissions or for some other proper purpose 8 
if his application is seasonably presented; 9 but it 
will not permit a withdrawal for the purpose of in¬ 
cluding matters not shown to be of record in the 
lower court at the time the application to withdraw 
is made; 10 and, if the court has decided to sus¬ 
tain a motion to dismiss the proceedings in error, 
obviously it would be useless to hear or grant a mo¬ 
tion for leave to withdraw the record for the pur- 


95 . Ill.—McMullen v. Graham, 6 Ill. 
App. 239. 

96. La.—Union Garment Co. v. New- 
burger, 50 So. 740, 124 La. 820. 

Xoss of stenographic notes of testi¬ 
mony 

S.C.—Martin v. Blackwell, 73 S.E. 
629, 90 S.C. 351. 

97. La.—Berry v. Lofton, 127 So. 
403, 13 La.App. 139—Robinson v. 
Tiemann, 5 La.App. 359. 

4 C.J. p 480 note 68. 

98. Pa.—Rigas v. Keller, 71 Pa. Su¬ 
per. 159. 

99- La.—Smith v. Hopkins, Mann. 
Unrep.Cas. 254. 

Wyo.—Engen v. Rambler Copper, etc., 
Co., 121 P. 867, 123 P. 413, 20 Wyo. 
95. 

4 C.J. p 480 note 69. 

1. Ind.—Johnson v. Gebhauer, 64 N. 

E. 855, 159 Ind. 271. 

Unauthorized alteration held ground 
for dismissal 

However, where the name of the 
surety was not inserted in the order 
fixing the amount of the bond, and 
was also left blank in the transcript, 
the unauthorized filling in of a name 
is ground for dismissal of the appeal. 
Ind.—-Ripley v. Baldwin, 108 N.E. 209, 
59 Ind.App. 77. 


2. Cal.—In re Davis, 86 P. 183, 90 P. 
711, 151 C. 318, 121 Am.S.R. 105. 

3. Mo.—State v. Gould, 246 S.W. 
547. 

4. Ariz.—Holman v. Willcox Bank & 
Trust Co., 263 P. 628, 33 Ariz. 235. 

5 . Ky.—Francis v. Sturgell’s Ex's, 
69 S.W.2d 357, 253 Ky. 261. 

6. N.C.—Carswell v. Talley, 133 S.E. 
181, 192 N.C. 37. 

4 C.J. p 480 note 71 [h]. 

7. N.Y.—Koeppel v. Koeppel, 95 N. 
Y.S. 812, 48 Misc. 358. 

8. Ill.—Mathes v. William Barr 
Lumber Co., 248 Ul.App. 160. 

Ohio.—In re Sullivan, 26 N.E.2d 589, 
63 Ohio App. 322. 

Tex.—Gulf Production Co. v. Kishi, 
Civ.App., 105 S.W.2d 733, error re¬ 
fused—Wilkerson v. Davis, Civ. 
App., 256 S.W. 944. 

4 C.J. p 480 note 71. 

To permit use in preparation of crim¬ 
inal action 

Fact that records of two superior 
courts in other actions, which were 
introduced in evidence as original ex¬ 
hibits in civil action in which present 
petitioners were seeking an appeal, 
were needed by prosecuting attorney 
' in his preparation of criminal ac¬ 
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tions arising out of disclosures made 
in the civil action, and that includ¬ 
ing such exhibits in general excep¬ 
tions containing the evidence would 
cause him some inconvenience, was 
not sufficient to deprive petitioners 
of their right to an appeal, and if ap¬ 
peal was filed in appellate court, it 
would then have authority to permit 
any records which were in its custo¬ 
dy to be temporarily removed or to 
permit copies to be substituted for 
originals. 

Ind.—State ex rel. Gilkison v. Clif¬ 
ford, 89 N.E.2d 630, 120 Ind.App. 
84, transferred, see, 90 N.E.2d 350, 
228 Ind. 142. 

9. Wyo.—Freeburgh v. Lamoureux, 
81 P. 97, 13 Wyo. 454. 

4 C.J. p 480 note 72. 

After judgment rendered 

Briefs, motions, and pleadings are 
a part of the record and proceedings 
in the court of civil appeals, and mo¬ 
tion to withdraw them and to affirm 
judgment will be denied, where filed 
after judgment of court was render¬ 
ed. 

Tex.—O’Brien v. Perkins, Civ.App., 
276 S.W. 308, affirmed Shelton v. 
O’Brien, Com.App., 285 S.W. 260. 

10. Okl.—Alexander v. First Nat. 
Bank, 277 P. 667, 136 Okl. 251. 
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pose of numbering the pages. 11 It has been held 
that the clerk can allow an attorney in the case to 
take the transcript out for temporary use on giv¬ 
ing his receipt therefor, 11 - 5 since the copy filed is 
intended for the use of the parties and not merely 
for storage. 11 - 10 

Where a withdrawal is permitted, such withdraw¬ 
al should not be permanent, and where the paper 
withdrawn is not returned, the court may order its 
restoration 12 or affirm the judgment. 13 Where, on 
return of the record or transcript, it is refiled, as it 
may be, 14 all statutory requirements should be com¬ 
plied with. 15 "Where appellant takes out the tran¬ 
script without the permission of the court and muti¬ 
lates it by adding new material thereto the original 
filing is destroyed, 15 - 5 and the transcript will be con¬ 
sidered as filed only from the date when it is re¬ 


filed. 15 - 10 In a jurisdiction wherein the duty of 
preparing copies of papers for use on appeal is im¬ 
posed by statute exclusively on the clerk of the low¬ 
er court, an order of the lower court allowing ap¬ 
pellant to take the files for the purpose of having 
them printed under his own direction is irregular 
and unwarranted by law. 16 

Copy required to remain on file in lower court . 
Under a statute so providing, a copy of the tran¬ 
script on appeal is required to remain on file with 
the clerk of the lower court. 16 - 5 

Use of appeal record in error proceeding . The 
appellate court may permit the record filed under 
an appeal, which was dismissed, to be used as appel¬ 
lant’s record under a writ of error which meets the 
requirements of the applicable statutes and rules in 
other respects. 16 - 10 


3. Service of Copies 


§ 1096. In General 

Where statutes or rules of court require the service of 
copies of certain papers on appeal, they are sufficiently 
complied with where the requirements are fully met with¬ 
in the proper time and in an authorized manner. 

Where a statute or rule of court requires the 
service of copies of the transcript or other desig¬ 
nated paper or papers on the adverse party or par¬ 
ties, as discussed infra § 1097, such requirement is 
sufficiently complied with when copies of the des¬ 
ignated paper or papers are served on the proper 


parties in the time and manner allowed by statute 
or rule of court or authorized order of court. 17 

§ 1097. Necessity 

Whether the transcript or copies thereof are required 
to be served on adverse parties or others depends on pro¬ 
visions of applicable statutes or rules. 

Whether the transcript of the record or copies 
thereof are required to be served on adverse par¬ 
ties or others depends on the provisions of the ap¬ 
plicable statutes or rules. 17 - 50 Thus, where an ap- 


11. Wyo.—Jones v. Parker, 264 P. 
97, 38 Wyo. 26, vacated on other 
grounds 266 P. 128, 38 Wyo. 241. 

11.5 Mo.—Clader v. City of Neosho, 
193 S.W.2d 620, 354 Mo. 1190, ap¬ 
peal retransferred, App., see, 198 S. 
W.2d 523. 

11.10 Mo.—Clader v. City of Neosho, 
supra. 

12. Ohio.—Yaekle v. Jaeger, 8 Ohio 
N.P.,N.S., 400. 

13. Ala.—White v. Craney, 59 So. 
622. 

14. Ill.—Mathes v. William Barr 
Lumber Co., 248 Ill.App. 160. 

4 C.J. p 480 note 74 [a]. 

15. Ga.—Nichols v. Fraser, 54 Ga. 
696. 

15.5 Tex.—Gulf Production Co. v. 
Kishi, Civ.App., 105 S.W.2d 733, er¬ 
ror refused. 

15.10 Tex.—Gulf Production Co. v. 
Kishi, supra. 

16. Mass.—In re De Propper, 128 N. 
£3. 785, 236 Mass. 500. 

16.5 Removal from file as matter of 
proof 

Where record disclosed that a copy 


of transcript on appeal was lodged 
with clerk of circuit court, whether 
such copy remained on file or was 
served on respondent was a matter 
of proof and appeal would not be dis¬ 
missed on motion on ground of ap¬ 
pellant’s alleged failure to allow a 
copy of transcript to remain in of¬ 
fice of circuit clerk. 

Mo.—Clader v. City of Neosho, 192 S. 
W.2d 508, 238 MoApp. 999, trans¬ 
ferred, see, 193 S.W.2d 620, 354 Mo. 
1190, appeal retransferred, App., 
see, 198 S.W.2d 523. 

16.10 Tex.—Pinkston v. Farmers 
State Bank of Center, Civ.App., 201 
S.W.2d 595. 

17. Idaho.—Stine Lumber & Shingle 
Co. v. Hemenway, 179 P. 505, 32 
Idaho 153. 

Mo.—Watson v. Kerr, 287 S.W. 337, 
315 Mo. 781. 

Nev.—Gray v. Coykendall, 293 P. 436, 
53 Nev. 113. 

Or.—Goss v. State Industrial Acci¬ 
dent Commission, 12 P.2d 322, 140 
Or. 146—Nicholas v. Yamhill Coun¬ 
ty, 192 P. 410, 102 Or. 615. 

4 C.J. p 481 notes 75 [e], [g], 76 [aj. 


Service on some of several attorneys 
Where service of notice of appeal 
was undertaken by appellant upon 
three sets of attorneys for appellees, 
service of abstract on one set of at¬ 
torneys as “attorneys for appellees” 
was effective only as to the appellees 
which the attorneys served actually 
represented. 

Iowa.—Herrold v. Herrold, 285 N.W. 
274, 226 Iowa 805. 

17.50 Okl.—State ex rel. Com’rs of 
Land Ofltee v. Whitfield, 193 P.2d 
306, 200 Okl. 300. 

Provision inapplicable to printed 
transcript 

Failure of appellant to serve a 
typewritten copy of transcript on re¬ 
spondent is not ground for dismissal 
of appeal, since typewritten tran¬ 
script is only required to be served if 
appellant does not print the tran¬ 
script on appeal. 

Mo.—Clader v. City of Neosho, 193 S. 
W.2d 620, 354 Mo. 1190^ appeal re¬ 
transferred, App., see, 198 S.W.2d 
523. 

Foreman v. Foreman, App., 198 
S.W.2d 873. 
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plicable statute or rule of court, in force at the time, 
requires service of copies of a transcript, abstract, 
or other designated paper or papers it should be 
complied with, 18 within the time prescribed, 19 by 
service of copies of the particular paper or papers 
designated 20 on all adverse parties required to be 
joined as appellees or defendants in error and in¬ 
terested in sustaining the judgment, or on their at¬ 
torneys. 21 

Application to pending appeals. A statute im¬ 
posing a requirement of this character does not 
apply to appeals taken and pending before it went 
into effect. 22 

Purpose of requirement . The purpose of the re¬ 
quirement is to afford actual notice to appellee, and 
a further requirement that proof of service be made 
by affidavit is directory only. 23 


APPEAL & ERROR §§ 1097-1098 

§ 1098. Effect of Failure to Serve 

While an appeal is subject to dismissal for failure to 
serve necessary copies in the time and manner required, 
the matter is one for the discretion of the court; and 
there will be no dismissal where the appeal can go on 
without prejudice to the appellee. 

While an appeal or writ of error is subject to 
dismissal on motion if appellant or plaintiff in er¬ 
ror fails to serve a copy of the record or other 
papers within the time and in the manner required, 24 
or the judgment may be affirmed as to a party not 
served, 25 it is generally held that the dismissal of 
an appeal for such failure rests in the discretion 
of the court; 25 - 5 and frequently the court, although 
conceding that, from a technical point of view, a 
motion to dismiss the appeal was well made, has 
refused to dismiss on this ground where, notwith- 


18. Colo.—Jackson - Richter Iron 
Works Co. v. Berndt, 176 P. 743, 67 
Colo. 372. 

Idaho.—Ft. Misery Highway Dist. in 
Idaho County v. State Bank of Ka- 
miah, 239 P. 277, 41 Idaho 491— 
Bohannon Dredging Co. v. Eng¬ 
land, 168 P. 12, 30 Idaho 721. 
Nev.—McGill v. Lewis, 111 P.2d 537, 
61 Nev. 28. 

Or.—Schaefer v. Montgomery Ward 
& Co., 120 P.2d 235, 167 Or. 679. 

4 C.J. p 481 note 75. 

19. Cal.—Lang v. Specht, 62 C. 145. 
Fla.—Jacksonville, etc., R., etc., Co. 

v. Broughton, 20 So. 829, 38 Fla. 
139. 

Idaho.—Coon v. Sommercamp, 146 P. 
728, 26 Idaho 776—Finney v. Amer¬ 
ican Bonding Co., 90 P. 859, 91 P. 
318, 13 Idaho 534. 

Iowa.—Herrold v. Herrold, 285 N.W. 
274, 226 Iowa 805—Culbertson v. 
Salinger, 117 N.W. 6. 

Mo.—Laclede County Bank v. Jones, 
74 S.E. 998, 175 Mo. 631—Badger 
Lumber Co. v. Stepp, 57 S.W. 1059, 
157 Mo. 366. 

Brownfield v. Social Security 
Commission of Missouri, 155 S.W. 
2d 905, 236 Mo.App. 333—Waters 
v. Waters, App., 122 S.W.2d 96. 
N.T.—Wade v. De Leyer, 63 N.T. 318 
—Dresser v. Brooks, 2 N.T. 559. 

Wright v. New York, 14 Daly 
153. 

Wash.—Ollar-Robinson Co. v. O’Neill, 
141 P. 194, 80 Wash. 1. 

4 C.J. p 481 note 76. 

20. Okl.—Harden v. Board of Ed. of 
Independent School Dist. No. 22 of 
Osage County, 173 P.2d 429, 197 
Okl. 598. 

Clerk’s transcript and reporter’s tran¬ 
script 

Idaho.—Bohannon Dredging Co. v. 
England, 168 P. 12, 30 Idaho 721. 
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“Transcript on appeal” hut not “ste¬ 
nographer’s transcript” 

Mont.—Roberts v. Sinnott, 169 P. 49, 
54 Mont. 114. 

Judgment roll 

N.T.—Livingston v. Miller, 1 Code 
Rep. 117. 

Transcript but not judgment roll 
Nev.—Lovelock Lands v. Lovelock 
Land & Development Co., 2 P.2d 
126, 54 Nev. 1. 

21. Cal.—Bennett v. Ukiah Fair As- 
s’n, 48 P.2d 36, 4 C.2d 232. 

Ga.—Benson v. Lewis, 166 S.E. 835, 
176 Ga. 20. 

Okl.—Barrows v. Cassidy, 239 P. 581, 
113 Okl. 114—Penick v. First Nat. 
Bank of Lawton, 176 P. 890, 74 
Okl. 85. 

4 C.J. p 481 note 75 [f]. 

Particular persons required to be 
served 

Where taxpayers, having intervened 
in action by one school district 
against another district and county 
superintendent, assessor, and treas¬ 
urer, appealed from Judgment re¬ 
storing to plaintiff district land pre¬ 
viously detached from it and annexed 
to defendant district and ordering 
county officials to alter books and 
conduct affairs and finances of con¬ 
troverted area as part of plaintiff 
district, such officials were “opposing 
parties” upon whom case-made must 
be served in order to give supreme 
court jurisdiction to consider case on 
issues presented in case-made. 

Okl.—Harden v. Board of Ed. of In¬ 
dependent School Dist. No. 22 of 
Osage County, 173 P.2d 429, 197 
Okl. 598. 

Service on attorneys for some parties 
Where notice of appeal was served 
on three sets of attorneys for appel¬ 
lees, notice was filed with district 
court clerk on July 16, 1938, and ap¬ 
pellant served abstract on one set of 
attorneys as “attorneys for appel- 
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lees” on November 10, 1938, but ab¬ 
stract was not served on other two 
sets of attorneys for other appellees 
until December 19, 1938, and addi¬ 
tional time had not been granted, ap¬ 
peal was required to be dismissed 
because of failure to make timely 
service of abstract on all appellees. 
Iowa.—Herrold v. Herrold, 285 N.W., 
274, 226 Iowa 805. 

22. Wash.—O’Donnell v. McCool, 154 
P. 1090, 89 Wash. 537. 

23. Fla.—Langley v. Irons Land & 
Development Co., 113 So. 663, 94 
Fla. 20. 

24. Ga.—Ivey v. McWilliams, 174 S. 
E. 354, 178 Ga. 760. 

J. Kirkland & Son v. Highsmith,. 
87 S.E. 762, 17 Ga.App. 481. 

Idaho.—Hudson v. Kootenai Power- 
Co., 279 P. 619, 48 Idaho 95. 

Iowa.—Herrold v. Herrold, 285 N.W., 
274, 226 Iowa 805. 

Mo.—Cowan v. Walker, App., 168 S.. 
W.2d 180—Waters v. Waters, App., 
122 S.W.2d 96—Mackson v. Metro¬ 
politan Life Ins. Co., App. y 115 S. 
W.2d 217—Thompson v. Clark,. 
App., 107 S.W.2d 973—Moseley v. 
Victory Life Ins. Co. of Topeka, 
Kan., App., 55 S.W.2d 1002—My- 
rick v. Hamilton, App., 26 S.W.2d 
1008—Diemer v. McKinney, App., 
245 S.W. 196—Larkin v. Minard, 
App., 201 S.W. 566. 

S.D.—Shann v. Rapid City, 44 N.W.2d. 
780, 73 S.D. 517. 

Wash.—Hodges v. Wright, 142 P.. 

692, 81 Wash. 321. 

4 C.J. p 481 note 77. 

25. Nev.—Gardner v. Pacific Power* 
Co., 163 P. 731, 40 Nev. 343. 

4 C.J. p 482 note 78-79. 

25.5 Idaho.—Guiles v. Kellar, 195 P.. 

2d 367, 68 Idaho 400. 

Nev.—McGill v. Lewis, 111 P.2d 537.. 
61 Nev. 28. 
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standing a slight delay, service has been made be¬ 
fore submission of the motion to dismiss and appel¬ 
lee has not been inconvenienced or prejudiced, or, 
even if sendee has not been made, it can still be 
made without prejudice if opportunity is afforded. 26 

Under some rules of court, the penalty for not 
sendng the abstract in time is not dismissal of the 
appeal but postponement of the hearing for a pre¬ 
scribed length of time after service, 27 or such delay 
or default may authorize the court to take appro¬ 
priate disciplinary action. 27 - 5 The question of 
whether the default is to be enforced is for the 
appellate court and not the lower court. 28 Where 
objection to lack of service is raised by a plea in 
abatement, a demurrer to the plea, rather than a 
motion to strike it, is the proper pleading. 29 

§ 1099. Excuse for Failure to Serve 

While delay is not excusable by matters wholly with¬ 
in the control of the appellant or his counsel, the courts 
will not dismiss where the fault is that of the clerk and 
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not of the appellant, or where compliance has been 
waived. 

While in some early cases the courts manifested 
an inclination to grant a motion to dismiss the ap¬ 
peal for, rather than recognize excuses for, failure 
of, or delay in, service, 30 it has more recently been 
held that, while delay is not excusable by matters 
wholly within the control of counsel for appellant, 31 
the courts will refuse to dismiss the appeal where 
the error or delay is the fault of the clerk of court 
and not of appellant or his attorney. 32 Thus, an 
appeal was not dismissed where appellant showed 
that the papers were deposited in the mail in time 
to have reached respondent on the required day 
under ordinary circumstances. 33 

Waiver of compliance with requirement . A com¬ 
pliance with the requirement may be waived by re¬ 
spondent. 34 However the burden of proving waiver 
is on the party claiming it; 35 and an oral agree¬ 
ment of counsel that the requirement may be dis¬ 
pensed with will not generally be considered. 36 


26. Cal.—Taylor v. Parsons, 102 P. 

2d 1096, 39 C.A.2d 336. 

Idaho.—Moerder v. City of Moscow, 
263 P.2d 993, 74 Idaho 410—Guiles 
v. Kellar, 195 P.2d 367, 68 Idaho 400 
—Guiles v. Kellar, 192 P.2d 853, 68 
Idaho 249—Bales v. General Ins. 
Co. of America, 24 P.2d 57, 53 Ida¬ 
ho 327—Five Point Garage v. Pur- 
dum, 293 P. 319, 50 Idaho 43. 

Mass.—Westland Housing Corp. v. 

Scott, 44 N.E.2d 959, 312 Mass. 375. 
Mo.—Bohannon v. Camden Bend 
Drainage Dist., 208 S.W.2d 794, 240 
Mo.App. 492—Ebel v. Roller, App., 
21 S.W.2d 214. 

Mont.—State v. Eie, 162 P. 164, 53 
Mont. 138. 

Nev.—Johns-Manville, Inc., California 
v. Lander County, 229 P. 387, 48 
Nev. 244—E. Reinhart Co. v. Okla¬ 
homa Gold Mining Co., 226 P. 
902, 48 Nev. 32—Guisti v. Guisti, 
171 P. 161, 41 Nev. 349. 

Delivery of original papers 

Where clerk delivered to counsel 
for plaintiff in error original authen¬ 
tication certificates, instead of a 
copy of such documents as directed 
by statute, the error would not war¬ 
rant dismissal of the writ of error. 
Va.—Kornegay v. City of Richmond, 
41 S.E.2d 45, 185 Va. 1013. 

Lack of deception 

The court has refused to grant a 
motion to affirm the judgment or dis¬ 
miss the appeal on a mere technical 
point as to the proper time for serv¬ 
ice where appellee was not, and could j 
not have been, deceived in any man- J 


ner as to the time the case would be 
heard. 

Mo.—Jackson v. Renken, App., 283 S. 
W. 729. 

Tull knowledge of papers 

In one case the court, in denying a 
motion to strike, said the most it 
could do would be to order compli¬ 
ance before applying any other rem¬ 
edy and that no useful purpose would 
be served in ordering compliance 
where there has been only a techni¬ 
cal deviation from the requirement 
and respondent has full knowledge of 
the papers. 

Nev.—McGill v. Lewis, 111 P.2d 537, 
61 Nev. 28—Lovelock Lands v. 
Lovelock Land & Development Co., 
2 P.2d 126, 54 Nev. 1. 

Where transcript is filed in time, 
the failure to serve it before filing is 
not fatal to the appeal. 

Cal.—Bennett v. Ukiah Fair Ass’n, 48 
P.2d 36, 4 C.2d 232. 

Motion denied without discussion 
Ala.—Parker v. Duke, 157 So. 436, 229 
Ala. 361. 

Prior to adoption of rule of court 

increasing the discretionary power of 
the court with reference to the dis¬ 
missal of appeals, failure to make 
the service required by statute was 
regarded in one state as depriving 
the appellate court of jurisdiction to 
consider the record or that portion of 
it involved in the failure of service. 
Idaho.—Ft. Misery Highway Dist. in 
Idaho County v. State Bank of Ka- 
miah, 239 P. 277, 41 Idaho 491— 


Columbia Trust Co. v. Balding, 205 
P. 264, 34 Idaho 579—Boise-Payette 
Lumber Co. v. McCarthy, 170 P. 920, 
31 Idaho 305. 

27- Iowa.—Arnd v. Jones, 195 N.W. 
986, 196 Iowa 1045. 

27-5 Idaho.—Guiles v. Kellar, 192 P. 
2d 853, 68 Idaho 249. 

28. N.T.—In re Braker’s Estate, 143 
N.Y.S. 860, 158 App.Div. 916. 

29. Conn.—Kovner v. Dublin, 132 A. 
473, 104 Conn. 112. 

3a Mo.—Chinn v. Davis, 18 Mo.App. 
539. 

N.Y.—Morris v. Josephs, 1 N.Y.City 
Ct. 82. 

S.C.—Lysaght v. Berkeley County 
Land, etc., Co., 19 S.E. 747, 41 S.C. 
554. 

4 C.J. p 482 notes 81, 82. 

31. Wash.—American Fuel Co. v. 
Benton, 167 P. 346, 98 Wash. 26. 

32. Idaho.—Evans v. City of Ameri¬ 
can Falls, 1 P.2d 632, 51 Idaho 89. 

Va.—Kornegay v. City of Richmond, 
41 S.E.2d 45, 185 Va. 1013. 

33. Mo.—Bakersfield News v. Ozark 
County, 92 S.W.2d 603, 238 Mo. 
519. 

34. Mo.—Tomlinson v. Timmons, 
App., 134 S.W. 582. 

35. Fla.—Williams v. Pitt, 20 So. 
936, 38 Fla. 162. 

36. S.C.—Ashe v. Glenn, 12 S.E. 423, 
33 S.C. 606. 
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L. DEFECTS, OBJECTIONS, AMENDMENTS, AND CORRECTIONS 

1. Effect of Defects or Omissions 


§ 1100. In General 

Where the appeal record fails to comply with the re¬ 
quirements of statutes or rules of court, an appellate 
court may dismiss the appeal, affirm the judgment, or 
take other action. 

In determining whether an appeal can be prop¬ 
erly entertained, the appellate court must first take 
note of the deficiencies in the record on appeal, 36 - 50 
and a failure to meet the requirements of statutes 
relating to the contents of records on appeal cannot 


be excused. 36 - 55 Where the abstract, transcript, 
return, case, or statement on appeal is so imperfect, 
by reason of defects or omissions therein, that the 
rights of the parties cannot properly be determined, 
the practice to be pursued varies according to the 
prevailing statutes and rules of court and the na¬ 
ture of the case. In some cases the appeal will be 
dismissed or quashed; 37 in others the judgment 
below will be affirmed, 38 although in a proper case 


36.50 Cal.—Annin v. Belridge Oil 
Emp. Federal Credit Union, 260 P. 
2d 295, 119 C.A.2d Supp. 900. 

36.55 Mont.—Hansen v. Hansen, 290 
P.2d 438. 

37. Cal.—H. & J. Mabury Co. v. Bry¬ 
ant, 68 P.2d 359, 8 C.2d 704. 

Broderick v. Majestic Ice Cream 
Co., 129 P.2d 125, 54 C.A.2d 410- 
Beck v. Arnold, 55 P.2d 247, 12 C.A. 
2d 290. 

Conn.—Gaudio v. Olderman, 142 A. 
677, 108 Conn. 143. 

Ill.—Knecht v. Sincox, 35 N.E.2d 68, 
376 Ill. 586—Francke v. Eadie, 26 

N.E.2d 853, 373 Ill. 500. 

Brenza v. Jordan, 136 N.E. 2d 571, 
11 Ill.App.2d 140—Mosher v. Kan- 
tor, 28 N.E.2d 352, 306 Ill.App. 271 
—Drake v. Wood, 4 N.E.2d 50, 286 
Ill.App. 623—Holmes v. Burk, 277 
Ill.App. 46—McCarthy v. City of 
Chicago, 197 Ill.App. 564. 

Ky.—Kramer v. Kramer, 132 S.W.2d 
955, 280 Ky. 189. 

Mass.—Pheeney v. Malden Coal Co., 
14 N.E.2d 136, 300 Mass. 60. 

Mo.—Hines v. Bezier, App., 161 S.W. 
2d 681—Maynard v. Standard Mo¬ 
tor Co., App., 115 S.W.2d 228. 

Nev.—Dillon v. Dillon, 220 P.2d 213, 
67 Nev. 428. 

N.J.—Phillips v. Klein, 68 A.2d 555, 
5 N.J.Super. 176. 

Keehn v. Laubach, 43 A.2d 857, 
133 N.J.Law 227—Martin v. Saddle 
River Tp. Building & Loan Ass’n, 
187 A. 365, 117 N.J.Law 224. 

H. G. Vogel Co. v. Lipschitz, 167 
A. 760, 11 N.J.Misc. 687. 

N.T.—Rein v. Glahn, 112 N.Y.S.2d 711, 
279 App.Div. 1134—Gilchrest House, 
Inc. v. Guaranteed Title & Mortg. 
Co., 92 N.Y.S.2d 896, 276 App.Div. 
778. 

N.C.—Pace v. Pace, 94 S.E.2d 819, 
244 N.C. 698—Allen v. Allen, 70 S. 
E.2d 505, 235 N.C. 554—Mason v. 
Southern Ry. Co., 197 S.E. 566, 214 
N.C. 21—Farmers Bank of Clayton 
v. McCullers, 190 S.E. 217, 211 N.C. 
327—Goodman v. Goodman, 181 S. 
E. 328, 208 N.C. 416—State v. Ra- 
vensford Lumber Co. p 175 S.E. 713, 


207 N.C. 47—Payne v. Brown, 172 
S.E. 348, 205 N.C. 785. 

Ohio.—Bmgmer v. Bingmer, 53 N.E. 

2d 525, 72 Ohio App. 522. 

Pa.—Darlington v. Reilly, 101 A.2d 
903, 375 Pa. 583. 

Commonwealth v. Leidy, 65 Pa. 
Super. 27. 

Va.—Saady v. City of Richmond, 18 
S.E.2d 260, 179 Va. 27. 

4 C.J. p 482 note 86. 

Appeal without merit 

Where there is no merit in defend¬ 
ant's appeal, an alleged violation of 
the rules in presenting the case to 
the appellate division will not be con¬ 
sidered. 

Mass.—Burnett & Sherman v. Con¬ 
roy, 156 N.E. 678, 259 Mass. 339. 

Discharge of report 
A report will be discharged where 
the record is insufficient regardless 
of the cause of the insufficiency. 

Me.—Fenn v. Fenn, 153 A. 815, 130 
Me. 514. 

No questions presented 

Where petition in error presents no 
question for consideration except the 
court’s action on certain motions 
which are not reviewable, because 
not brought into the record either by 
bill of exceptions or case-made, mo¬ 
tion to dismiss must be sustained. 
Okl.—Dickson v. McDuffee, 164 P. 
476, 68 Okl. 218. 

Part of record stricken 

Where a certificate of evidence is 
stricken from the record, the court 
may still find error in that part of 
the transcript which remains. 

Ill.—Stanmeyer v. Rosenwald, 121 Ill. 
App. 583. 

Record silent as to election 

Where a motion to strike an affirm¬ 
ative defense was treated as a de¬ 
murrer, making an election to stand 
upon the motion, when it was over¬ 
ruled, necessary, and the record is 
silent as to such election, the appeal 
must be dismissed. 

Iowa.—Porterfield v. Grand Lodge, A. 

O. U. W. of Iowa, 236 N.W. 381, 212 
Iowa 1181. 


38. Ariz.—Garford v. Hyder, 276 P. 
523, 35 Ariz. 264. 

Cal.—Reusche v. Milhorn, 24 P.2d 792, 
218 C. 696. 

Burns v. Brown, 173 P.2d 716, 76 
C.A.2d 639—Sobzhak v. Pwivera, 14 

P.2d 533, 126 C.A. 217—Withers v. 
Southern Pac. Co., 2S1 P. 518, 101 
C.A. 373. 

Ill.—Hayes v. Industrial Commission, 
48 N.E.2d 940, 383 Ill. 272—Camp¬ 
bell v. Campbell, 116 N.E. 679, 279 
Ill. 337. 

Peter Hand Brewing Co. v. Nau- 
seda, 210 Ill.App. 153—Hanecy v. 
Cree Pub. Co., 192 Ill.App. 72. See 
City of Chicago v. Jacobi, 197 Ill. 
App. 493. 

Iowa.—State ex rel. White v. Fowler, 
290 N.W. 50—Hedrick Tile Works 
v. Eller, 174 N.W. 488. 

Kan.—Robinson v. Davis, 174 P.2d 
111, 162 Kan. 44. 

Ky.—Kramer v. Kramer, 155 S.W.2d 
766, 288 Ky. 150—Ritchie v. Perry 
County, 122 S.W.2d 988, 276 Ky. 
57. 

Mo.—Atlas Cereal Co. v. Griffin Gro¬ 
cery Co., App., 259 S.W. 130. 

N.J.—Mann v. James, 136 A. 709, 5 
N.J.Misc. 406. 

N.Y.—Gottfried v. Gottfried, 56 N.Y. 
S.2d 50, 269 App.Div. 413. 

James Livingston Const. Co. v. 
Redmond, 150 N.Y.S. 1021. 

Ohio.—'Viering v. Scott, 88 N.E.2d 921, 
152 Ohio St. 211—Anderson v. Gal¬ 
loway, 115 N.E. 1006, 95 Ohio St. 
85. 

Okl.—Hodgson v. Winne Mortgage 
Co., 153 P. 671, 52 Okl. 759. 

Tex.—Murphy v. Hood, Civ.App., 250 
S.W. 746. 

Wash.—Oregon Mut. Life Ins. Co. v. 
Dixon, 78 P.2d 594, 194 Wash. 522 
—Thurman v. Kildall, 141 P. 691, 80 
Wash. 283. 

W.Va.—Davis v. Staggers, 34 S.E.2d 
264, 127 W.Va. 699. 

4 C.J. p 483 note 87, p. 1133 note 14. 
Affirmance pro forma 

In Illinois, where the record is im¬ 
perfectly presented to the appellate 
court, the judgment or decree may 
be affirmed pro forma. 

Ill.—In re Smalley, 217 Ill.App. 488. 
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an opportunity may be afforded to correct the de- record is imperfect or confused and, as the record 
fects, 39 or the appellate court may require the omit- stands, no error appears, yet in some cases an ap- 
ted parts of the record to be certified and sent up, 40 pellate court will reverse the judgment where the 
or the cause may be remanded. 41 Although the ' record fails to show facts essential to a proper 
usual practice is to affirm the judgment where the | decision of the case by the appellate court. 42 


Failure to comply with letter or sub¬ 
stance of rules 

Although the supreme court is dis¬ 
posed to be liberal in the construc¬ 
tion and application of its rules, and, 
if the record presented shows any 
substantial evidence of an attempt to 
comply with them, it will be slow to 
penalize mistakes or omissions which 
are purely formal or technical, yet it 
will refuse to consider the appeal, 
where there is no compliance with 
either the letter or the substance of 
the rules. 

Iowa.—Hedrick Tile Works v. Eller, 
174 N.W. 488. 

On motion to dismiss 

Where the court acquires jurisdic¬ 
tion of a cause on appeal by the fil¬ 
ing of the notice of appeal, and the 
record brought up fails to show on 
a mere inspection that appellant is 
entitled to relief, the cause must be 
affirmed, on a motion to dismiss. 

Cal.—Borges v. Dunham, 145 P. 1011, 
169 C. 83. 

O’Banion v. California Canning 
Peach Growers, 295 P. 1041, ill C. 
A. 537—Ulm v. Prather, 154 P. 611, 
26 C.A. 92. 

Party conducting own case 

The supreme court cannot depart 
from well-established rules of prac¬ 
tice and procedure because the party 
was conducting his own case with¬ 
out assistance of attorney, and, 
where the record is defective, the 
judgment will be affirmed. 

Wyo.—Stanton v. Chicago, B. & Q. 
R. Co., 165 P. 993, 25 Wyo. 138. 

Where petition states cause of action 
Where, under the record, no matter 
of exception was open to review, and 
the petition stated a cause of action, 
and the record proper showed no er¬ 
ror, judgment must be affirmed. 

Mo.—Anderson v. R. V. Seward Grain 
Co., App., 208 S.W. 632. 

Will not consider 

Where the record is in such a con¬ 
fused condition as to present no ques¬ 
tion on appeal involving any substan¬ 
tial rights of the parties, the court 
will not consider the alleged error 
and will affirm the judgment. 

Ala.—Mudd v. Gray, 75 So. 468, 200 
Ala. 92. 

39. La.—Richardson v. Trustees* 
Loan & Guaranty Co., 132 So. 387, 
15 La.App. 645. 

Nev.—Gray v. Coykendall, 293 P. 436, 
53 Nev. 113—Brockman v. Ullom, 
286 P. 417, 52 Nev. 267—Shirk v. 
Palmer, 232 P. 1083, 48 Nev. 449. 


Ohio.—L. K. Smith Co. v. Livingston, 
App., 65 X E.2d 72. 

4 C.J. p 4S3 note &S, p 1126 note 88. 
Construction of statute prohibiting 
dismissal in certain instances 
A statute prohibiting the dismissal 
of an appeal for any defect or infor¬ 
mality in the appellate proceedings 
until an opportunity to amend or cor¬ 
rect the defects has been given 
should be liberally construed, but 
will not be construed so as to ignore 
or override other positive statutory 
requirements. 

Nev.—Caldwell v. Wedekind Mines 
Co., 261 P. 652, 50 Nev. 366. 
Correcting defects by another trial 
Where the record on appeal shows 
that a material part is missing, the 
appellate court may affirm the case, 
or reverse it, in order that a com¬ 
plete record may be made up by way 
of another trial. 

Miss.—Hume v. Inglis, 122 So. 535, 
154 Miss. 481. 

Judgment roll 

"Where the purported record, filed 
on appeal, contained no judgment 
roll, as required by statute, the ap¬ 
peal will not be dismissed, but appel¬ 
lant will be given an opportunity to 
prepare and file such transcript. 
Nev.—Shirk v. Palmer, 232 P. 1083, 48 
Nev. 449. 

Becital that case-made contains all 
evidence 

Although the absence from the rec¬ 
ord of a recital that the case-made 
contains all the evidence is ground 
for dismissal if the question involved 
requires examination of evidence, it 
is the policy of the court to permit 
withdrawal of the record for the pur¬ 
pose of supplying the omissions. 

Okl.—Vaughn v. Rennie, 156 P. 632, 
55 Okl. 536. 

40. Mo.—Whealen v. St. Louis Soft 
Ball Ass’n, 198 S.W.2d 371, affirmed 
202 S.W.2d 891, 356 Mo. 622. 

Okl.—Bettis v. Cargile, 100 P. 436, 23 
Okl. 301. 

4 C.J. p 484 note 89. 

41. La.—Binks Mfg. Co. v. Guillot, 
65 So.2d 787, 223 La. 337. 

Ohio.—Whitling v. Tyler, 167 N.E. 

365, 121 Ohio St 125. 

Pa.—Burg v. Richman, 163 A. 330, 
107 Pa.Super. 395. 

4 C.J. p 484 note 90. 

Ordering new trial or other proceed¬ 
ing in lower court because of im¬ 
perfect record see infra $ 1946. 
On grant of new trial 
Where only a part of the case pre¬ 
sented on appeal from an order grant- 
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ing a new trial is in the abstract of 
the record, the supreme court must 
affirm the trial court and remand the 
case. 

Or.—Leesi v. Yamhill County, 298 P. 

911, 136 Or. 295. 

Reversal for new trial 

Where the record was so defective 
and inconsistent as to make the ap¬ 
pellate court unable to dispose intel¬ 
ligently of the assignments of error, 
the judgment will be reversed for 
new trial. 

Pa.—Burg v. Richman, 163 A. 330, 
107 Pa.Super, 395. 

42. Ind.—Allen v. Gilkison, 132 N.E. 
12, 76 Ind.App. 233. 

N.Y.—Patten v. City of New York, 
162 N.Y.S. 723, 176 App.Div. 423. 
Ohio.—Securities Inv. Co. of St. Lou¬ 
is v. Hehemann, 166 N.E. 691, 31 
Ohio App. 375. 

Pa.—Gray v. Citizens Gas Co., 55 A. 
998, 206 Pa. 303. 

4 C.J. p 1161 note 81—64 C.J. p 70 
notes 16, 17. 

Date of appearance ambiguous 

If the record is defective in that it 
is ambiguous as to the date set for 
appearance and as to the date of de¬ 
fault, a judgment based thereon will 
be reversed. 

Ala.—Planters’, etc.. Bank v. State, 12 
Ala. 657. 

Basis of verdict 

In an action for false representa¬ 
tions as to the value of a note and 
mortgage, where the record does not 
show whether the jury based their 
verdict against defendant on a find¬ 
ing that it made such representations 
through its agent, or through anoth¬ 
er not shown to be its agent, the 
court will reverse judgment. 

Or.—Bridenstine v. Gerlinger Motor¬ 
car Co., 168 P. 922, 86 Or. 411. 

Difference as to remarks 

Where the record showed a viola¬ 
tion of Judiciary L. S 295, requiring 
full stenographic notes of the pro¬ 
ceedings, and where the court and 
counsel differed as to the remarks on 
which a motion to withdraw a juror 
was based, the appellate division, not 
having a correct record, will reverse 
the judgment for plaintiff and an or¬ 
der denying a new trial. 

N.Y.—Paffen v. City of New York, 
162 N.Y.S. 723, 176 App.Div. 423. 

Xn equity 

(1) Where the record in equity 
cases is insufficient to adjudicate the 
rights of the parties, judgment will 
be reversed and remanded for further 
evidence and pleading. 
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Noncompliance with court rules relating to the 
bringing up of the appeal record, which are mere¬ 
ly directory, will not warrant a dismissal or affirm¬ 
ance. 43 Likewise, the disposition of the cause is 
usually within the discretion of the court, in view 
of all the circumstances, 44 and, ordinarily, an ap¬ 
peal will not be dismissed, or the judgment affirmed, 
if any questions properly arise on the partial rec¬ 
ord, 45 or if a fatal error appears in other parts of 
the record. 46 

Duty to point out defects. Counsel need not point 
out defects in the record to his opponent, and the 
risk of any mistakes or omissions in the record is 
carried by the excepting party alone, who cannot 
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shift the responsibility to opposing counsel or the 
court. 47 

§ 1101. Particular Defects or Omissions 

Where the appeal record is so defective that it does 
not present the questions for review, the appellate court 
may affirm the judgment, dismiss the appeal, or take 
other action. 

Where the record is such that it does not suffi¬ 
ciently inform the appellate court as to what tran¬ 
spired in the court below, 48 or fails to set out the 
questions raised on appeal, 49 or to disclose any 
error subject to review, 50 or to show that proper 
objections and exceptions and assignments of er¬ 
ror were taken to the rulings of the court, 51 the 


Ky.—Ellis v. Darby Coal Co., S8 S.W. 
2d 673, 238 Ky. 692. 

(2) In chancery cases, where the 
prevailing party fails to preserve the 
evidence, and the decree does not find 
the specific facts proved, it will be 
reversed. 

Ill.—Tors ell v. Eiffert, 69 N.E. 761, 
207 Ill. 621. 

Where two causes of action have 
been set up in petition, a verdict and 
judgment for plaintiff will be set 
aside where one of such causes of 
action is not within the application 
of the statute under which the action 
is brought and the record on appeal 
fails to state on which ground the 
finding is based. 

Mo.—Crumpley v. Hannibal, etc., R. 
Co., 11 S.W. 244, 98 Mo. 34. 

43. Ga.—Crosby v. Calaway, 16 S.E. 
2d 155, 65 Ga.App. 266. 

N.M.—Ball v. U. S. Copper Co., 6 P. 
2d 192, 35 N.M. 637. 

44. Mont.—Lyon v. Dailey Copper, 
etc., Smelting Co., 126 P. 931, 46 
Mont. 108. 

Neb.—Hoagland v. Van Etten, 43 N. 

W. 422, 27 Neb. 705. 

N.J.—Adams v. Mathis, 18 N.J.Law 
310. 

4 C.J. p 484 note 91. 

45. Iowa.—Walker v. Walker, 33 N. 
W.2d 413, 239 Iowa 1055. 

Miss.—Hume v. Inglis, 122 So. 535, 
154 Miss. 481. 

Mo.—Peterson v. City of St. Joseph, 
156 S.W.2d 691, 348 Mo. 954. 

Mont.—State ex rel. Walker v. Board 
of Com’rs of Flathead County, 187 
P.2d 1013, 120 Mont 413. 

N.J.—Ench Equipment Corp. v. Lor¬ 
enzo, 92 A.2d 480, 23 N.J.Super. 63. 
Pa.—Stone v. School Dist of City of 
Carbondale, 156 A. 562, 102 Pa.Su- 
per. 60. 

4 C.J. p 484, note 93, p 1126 note 87. 
Fundamental error 
An assignment that the petition 
does not allege facts which furnish 
any basis for a personal judgment 
against a defendant presents.a ques¬ 
tion of fundamental error not affect¬ 


ed by failure of the record proper to 
show the action of the court in over¬ 
ruling demurrers. 

Tex.—Gardner v. Goodner Wholesale 
Grocery Co., Civ.App. 247 S.W. 291, 
certified questions answered 256 S. 
W. 911, 113 Tex. 423. 

Omission of judgment roll 
An appeal from a judgment is not 
dismissible for lack of a judgment 
roll, where the bill of exceptions set¬ 
tled by the trial judge contains all 
of the documents constituting the 
judgment roll, and the proceedings, 
including evidence, although nothing 
in bill of exceptions is designated as 
“judgment roll.” 

Nev.—Taylor v. Taylor, 45 P.2d 603, 
59 Nev. 67. 

Variance 

An appeal from a judgment in an 
action for breach of contract will not 
be dismissed because the testimony is 
not returned, exhibits do not appear, 
exceptions are not shown to have 
been taken, and the record does not 
show on what theory the case was 
submitted, and plaintiff, after notice, 
has not corrected the record, where 
it appears from such record that the 
verdict and judgment are not within 
the issues made by the pleadings, but 
the judgment should be reversed. 
N.J.—Union Garage Co. v. Wilner, 
120 A. 4, 98 N.J.Law 441. 

46. Utah.—Wild v. Union Pac. R. 
Co., 63 P. 886, 23 Utah 265. 

47. Vt—Higgins v. Metzger, 143 A. 
394, 101 Vt. 285. 

48. N.T.—Kera v. Kaplan, 142 N.T. 
S.2d 913. 

N.C.—Gardner v. Moose, 156 S.E. 243, 
200 N.C. 88. 

S.D.—Garvie v. Board of County 
Com'rs, 250 N.W. 926, 62 S.D. 30. | 

49. Ark.—McGowan v. Burns, 77 S. 
W.2d 970, 190 Ark. 1177. 

Pa.—Garford Philadelphia Co. v. 
Walsh, 69 Pa.Super. 18—Common¬ 
wealth v. Leidy, 65 PaSuper. 27. 
Failure to bring up entire record 
The failure of appellant, bringing 
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up less than the entire record, to 
set forth the question to be reviewed, 
does not require dismissal of the ap¬ 
peal, where no grounds to question 
the jurisdiction of the court appear 
and the statute gives to appellee a 
remedy to compel appellant to supply 
the omissions or defects. 

N.M.—Robinson v. T. D. Neal Mer¬ 
cantile Co., 283 P. 52, 34 N.M. 436- 
Farmers* Cotton Finance Corpora¬ 
tion v. Green, 279 P. 562, 34 N.M. 
206. 

50. Cal.—Callaway v. Wolcott, 266 
P. 574, 90 C.A. 753. 

Ill.—People v. Ross, 111 N.E. 987, 
272 Ill. 285. 

Okl.—Laird v. Bannon, 122 P. 180, 31 
Okl. 627. 

S.C.—Marion County Lumber Co. v. 

Hodges, 85 S.E. 49, 100 S.C. 477. 
Lost files 

Where the files were lost, and ap¬ 
pellant was not diligent in an at¬ 
tempt to substitute the records under 
Vernon's Sayles’ Civ.St.Annot. (1914) 
arts 2157-2163, and his bills and as¬ 
signments showed no error, he was 
not entitled to remand for new trial 
“to permit intelligent consideration 
by the Court of Civil Appeals.” 

Tex.—Massingill v. Moody, Civ.App., 
201 S.W. 265. 

Oa motion to stxlke cost bill 
Plaintiffs' appeal from ruling on 
motion to strike cost bill will be dis¬ 
missed where neither a copy of the 
motion nor certificate of the trial 
judge was part of the record. 

Idaho.—Hampton v. Lee, 287 P. 205, 
49 Idaho 22. 

51. Ala.—Garrett v. Oddo, 73 So.2d 
761, 261 Ala. 172—Malaney v. Ladu- 
ra Consol. Mines Co., 65 So. 666, 
191 Ala. 655. 

Crane v. Pearson, 163 So. 821, 26 
AlaApp. 571—Gulf Refining Co. of 
Louisiana v. Green, 126 So. 420, 23 
AlaApp. 428—Vest v. Holmes, 115, 
So. 857, 22 AlaA.pp. 385—American, 
Health & Accident Ins. Co. v. Me-" 
Matthews, 70 So. 956, 14 AlaApp. 
668 . 
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appeal may be dismissed, or the judgment affirmed, 
as the case may be, according to the practice in the 
particular jurisdiction. 

§ 1102. - Jurisdictional Facts 

a. In general 

b. In proceedings for review 


a. In General 

Where the record fails to show that the trial court 
had jurisdiction, the judgment appealed from may be 
reversed or affirmed, according to the circumstances. 

Where the record fails to show the organization 
of the trial court, 52 or any facts necessary to the 
jurisdiction of the trial court, 53 such as summons 
or proper service on defendant, 54 or that the trial 


Ga.—Hicks v. Ellis, 186 S.E. 192, 182 
Ga. 566. 

Burleyson v. Western & A. R. 
Co., 87 S.E.2d 166, 91 Ga.App. 745— 
Graham v. Hall, 28 S.E.2d S84, 70 
Ga.App. 597—Lloyd & Elliot v. 
Baxley Furniture Co., 185 S.E. 585, 
53 Ga.App. 341. 

Ill.—Hooper v. Ellemund, 3 N.E.2d 
170, 285 IU.App. 599. 

Ind.—Platis v. Gary State Bank, 17 
N.E.2d 486, 105 Ind.App. 690. 
N.J.—Heine v. Gouger, 149 A. 353, 8 
N.J.Misc. 199. 

N.C.—Harrell v. White, 1S1 S.E. 268, 
208 N.C. 409—Messer v. Jefferson 
Standard Life Ins. Co., 171 S.E. 98, 
205 N.C. 236—Seaboard Air Line 
Ry. Co. v. Brunswick County, 152 
S.E. 627, 198 N.C. 549—Matthews 
v. Jones, 152 S.E. 165, 198 N.C. 476. 
Ohio.—Miami Motor Sales v. Single- 
ton, App., 107 N.E.2d 130—Ameri¬ 
can Auto. Fire Ins. Co. v. Thom¬ 
as, App., 107 N.E.2d 128. 

Tex.—Hull v. Lester. Civ.App., 89 S. 
W.2d 787—McAdams v. McAdams, 
Civ.App., 20 S.W.2d 360—Heidel¬ 
berg v. Newton, Civ.App., 9 S.W.2d 
445—Frick Co. v. Nunn, Civ.App., 
270 S.W. 585—Lewis v. Geddes. Civ. 
App., 223 S.W. 244—Burk v. Burk, 
Civ.App., 209 S.W. 495—Burkhalter 
v. Webb, Civ.App., 209 S.W. 216— 
Ogg v. Loyd, Civ.App., 207 S.W. 
553. 

Assignments of error held sufficient 
Ga.—Dougherty-Little-Redwine Co. v. 
Hatcher, 151 S.E. 796, 169 Ga. 858 
—Atlanta Banking & Savings Co. v. 
Chastain, 104 S.E. 628, 150 Ga. 640. 

Savannah Trust Co. v. National 
Bank of Savannah, 86 S.E. 49, 16 
Ga.App. 706. 

Exception sufficient 

Where it appears from a direct bill 
of exceptions that a case was sub¬ 
mitted to the court, without the in¬ 
tervention of a jury, upon an agreed 
statement of facts, involving only a 
single question of law, and that the 
court rendered a judgment deciding 
the question of law, an exception in 
the following language is sufficient: 
"To this judgment of the court the 
plaintiff in error excepted and now 
excepts, and assigns the same as er¬ 
ror, upon the ground that the same 
was contrary to law and to the evi¬ 
dence.” Therefore, the motion to dis¬ 
miss the bill of exceptions is denied. 
Ga.—Anderson v. Ashford & Co., 160 


S.E. 804, 44 Ga.App. 176, affirmed 
163 S.E. 741, 174 Ga. 660. 

In the absence of assignments of 
error entered on the record, judgment 
must be affirmed. 

Ala.—Seay v. Hunt, 124 So. 6C5, 220 
Ala. 210. 

Eo assignments of error or excep¬ 
tions 

Where appellant, desiring to appeal 
in three separate actions from orders 
and judgments rendered by the same 
court, docketed a single record con¬ 
taining the proceedings in all three 
cases, and inserted therein three 
briefs, and there were no assignments 
of error appearing on the record and 
no exceptions discussed in the brief, 
and in one case no proper statement 
of the case on appeal, the irregu¬ 
larities were such as to require the 
dismissal of all the appeals. 

N.C.—Bunn v. Dunn, 116 S.E. 172, 185 
N.C. 108. 

No fundamental error 

Where appellants filed no assign¬ 
ments of error and no fundamental 
error appeared in the record, motion 
of appellee for dismissal of appeal 
was sustained. 

Tex.—Craven v. City of Aransas 
Pass, Civ.App., 89 S.W.2d 789. 

In Mississippi the fact that the 
record allegedly failed to show any 
objections or exceptions by appellant 
in the court below was held not to 
be ground for dismissing the appeal, 
but was a matter for decision when 
the case was submitted on the mer¬ 
its. 

Miss.—Love v. Wilson, 159 So. 97, 172 
Miss. 546. 

52. Ala.—Prince v. Hammock, 90 So. 
2d 672—Glenn v. Sutton, 90 So.2d 
227—Powell v. Powell, 89 So.2d 530 
—West v. Camp, 89 So.2d 170, 264 
Ala. 644—Reynolds v. Henson, 87 
So.2d 856, 264 Ala. 435—McPher¬ 
son v. Stallworth, 78 So.2d 924, 262 
Ala. 367—Garrard v. State ex rel. 
Waid, 71 So.2d 59, 260 Ala. 486— 
Clark v. Sanders, 171 So. 717, 233 
Ala. 378. 

N.C.—Universal C. I. T. Credit Corp. 
v. Reid Motor Co., 27 S.E.2d 442, 
223 N.C. 859—Vail v. Stone, 23 S. 
E.2d 329, 222 N.C. 431—Thomas v. 
Gate City Life Ins. Co., 22 S.E.2d 
711, 222 N.C. 754—Frazier v. Pied¬ 
mont & N. Ry. Oo., 161 S.E. 689, 
202 N.C. 11. 

4 C.J. p 490 note 46. 

mo 


53. Ala.—Sanford v. Life & Casualty 
Ins. Co. of Tennessee, 156 So. 858, 
26 Ala.App. 197, certiorari denied 
156 So. 859, 229 Ala. 298—Parrish 
v. State, 129 So. 312, 23 Ala.App. 
552. 

Md.—Adler v. Thorne, 195 A. 590, 173 
Md. 690. 

Tex.—Victory v. Schneider, Civ.App., 
163 S.W.2d 724. 

4 C.J. p 484 note 92, p 490 note 47-48. 

Opportunity to show trial court had 
jurisdiction 

Where the record did not show 
that the trial court had jurisdiction 
of the action, and the only question 
raised is whether the record is suffi¬ 
ciently complete to show whether 
the trial court had jurisdiction, the 
appellate court should notify the 
parties and afford them the oppor¬ 
tunity to correct the record. 

Tex—Texas Indemnity Ins. Co. v. 
Moss, Civ.App., 18 S.W. 2d 712. 

54. Mo.—Caley v. Kansas City, 48 
S.W.2d 25, 226 Mo.App. 934. 

N.C.—Universal C. I. T. Credit Corp. 
v. Reid Motor Co., 27 S.E.2d 442, 
223 N.C. 859—Brown v. Johnson, 
178 S.E. 570, 207 N.C. 807—Frazier 
v. Piedmont & N. Ry. Co., 161 S.E. 
689, 202 N.C. 11—Sanders v. San¬ 
ders, 160 S.E. 289, 201 N.C. 350— 
Gardner v. Moore, 156 S.E. 243, 200 
N.C. 88—Waters v. Waters, 155 S. 
E. 564, 199 N.C. 667. 

Tex.—Castleberry v. Castleberry, 135 
S.W.2d 701, 134 Tex. 409. 

Scott v. Jackson, Civ.App., 37 S. 
W.2d 1068. 

4 C.J. p 567 note 75. 

Defective service of citation 

If the service of the citation in er¬ 
ror is defective in Texas, the prop¬ 
er remedy is to strike the case from 
the docket, and not to dismiss. 

T*ex.—Vineyard v. McCoombs, 99 S.W. 
544, 100 Tex. 318. 

Under the drainage district law 
providing for appeal from the county 
court to the circuit court as in an 
equity case, and a statute providing 
for trial anew on appeal from a de¬ 
cree, an appeal from the circuit court 
dismissing appeal from the county 
court overruling objections to assess¬ 
ment will be dismissed, if the record 
does not contain the original notice. 
Or.—Seaweard v. Malheur Drainage 
Dist, 173 P. 462, 89 Or. 40. 
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was held by an authorized judge at a legal time and 
place, 55 the appeal will be dismissed, or the judg¬ 
ment will be affirmed or reversed and the cause 
remanded, according to the circumstances of the 
case. A default judgment will be reversed on ap¬ 
peal where the transcript does not show a citation, 
waiver, or entry of appearance by defendant, even 
though there is a recital of due service in the judg¬ 
ment itself. 56 
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*b. In Proceedings for Review 

Where the record fails to show that the steps neces¬ 
sary to give the appellate court jurisdiction have been 
taken, the appeal may be dismissed. 

A court will dismiss an appeal or writ of error 
where the transcript or return fails to show affirm¬ 
atively that all the steps necessary to give juris¬ 
diction to review were taken, 57 such as the taking 
of the appeal or the suing out of the writ of er¬ 
ror, 58 the return to the writ of error,59 or the no¬ 
tice of appeal. 60 Furthermore, the failure of such 


55. Miss.—Tucker v. State, 12 So.2d 
524. 

N.C.—Vail v. Stone, 23 S.E.2d 329, 
222 N.C. 431—Brown v. Johnson, 
178 S.E. 570, 207 N.C. 807—Frazier 
v. Piedmont & N. By. Co., 161 S.E. 
689, 202 N.C. 11. 

56. Tex.—Castleberry v. Castleber¬ 
ry, 135 S.W.2d 701, 134 Tex. 409. 

Flynt v. City of Kingsville, Com. 
App., 82 S.W.2d 934. 

Rhodes v. Coats, Civ.App., 215 S. 
W. 470. 

4 C.J. p 490 note 47-48 [b]. 

Affidavit for citation 

A judgment, however, will not be 
reversed for failure of the transcript 
to show affidavit for citation by pub¬ 
lication, which is required by law, 
where both the judgment and the mo¬ 
tion for new trial recited service 
by publication. 

Tex.—Woodhead v. Good, Civ.App., 27 
S.W. 2d 374. 

Nonservice of citation 

Where the transcript did not show 
the citation and a return thereon, and 
the record contained no agreement to 
omit copy thereof from the tran¬ 
script, and there was no other show¬ 
ing of service of citation in time to 
confer jurisdiction upon the trial 
court to render default judgment, nor 
defendants’ appearance nor waiver of 
citation, judgment must be reversed 
and the cause remanded for new trial. 
Tex.—Peterson & Tvrdik v. Mueller- 
Huber Grain Co., Civ.App., 58 S.W. 
2d 890. 

Effect of appearing or falling to ap¬ 
pear 

Where party appealing, although 
legally cited, dies no answer and in 
no way appears or participates in 
trial, rule that judgment by default 
will be reversed in absence of record 
containing citation showing due serv¬ 
ice is applicable although liability of 
party appealing is in no way depend¬ 
ent on liability of party against 
whom judgment was rendered with¬ 
out legal service, but rule is not ap¬ 
plicable where party served appears 
and goes to trial. 

Tex.—Sindorf v. Cen-Tex Supply Co., 
Civ.App., 172 S.W.2d 775. 

57. Fla.—Woods-Hoskins-Young Co. 


v. Taylor Development Co., 122 So. 
224, 98 Fla. 156. 

La.—New Orleans & N. E. R. Co. v. 
Redmann, 27 So.2d 321, 210 La. 525. 

Louisiana State Board of Dentis¬ 
try v. Oflerty, 3 La.App. 589. 

S.C.—Du Rant v. Reames, 139 S.E. 

203, 141 S.C. 13. 

4 C.J. p 570 note 90. 

Notice to prepare record 
The failure to give the notice to 
prepare the typewritten record for 
use on appeal is not a ground for 
a dismissal of the appeal; but, if it 
appears from the record that, in the 
absence of a properly authenticated 
reporter's transcript, the record is 
insufficient on which a reversal of 
the decision could be predicated, it 
is proper to move for an affirmance 
of the judgment on that ground, and 
on such application the court will 
consider the question as to whether 
the record was properly prepared. 
Cal.—In re Barney, 214 P. 853, 191 
C. 18. 

Record in original suit not brought 
up 

A writ of error to review an order 
dismissing a motion to reinstate the 
suit, previously dismissed, will be 
dismissed, where the bill of excep¬ 
tions includes no statement of the 
nature of the original suit, and there 
is nothing to show that the record 
in the original suit was before the 
court on the motion to reinstate, as 
it cannot be ascertained whether the 
supreme court or the court of ap¬ 
peals has jurisdiction. 

Ga.—Rooks v. Hart Inv. Co., 105 S. 
E. 368, 150 Ga. 773. 

Showing as to authority to appeal 
Where the record does not show 
that the court authorized receivers 
appointed by it to appeal from its 
judgment, the receivers’ appeal must 
be dismissed. 

N.C.—C. D. Kenny Co. v. Hinton 
Hotel Co., 180 S.E. 697, 208 N.C. 
295. 

58. Mo.—Dewitt v. J. G. Hutchin¬ 
son & Co., App., 210 S.W. 916. 

4 C.J. p 490 note 49, p 566 note 55. 

59. N.J.—Riva v. Jersey City, etc., 
R. Co., 81 A. 847. 

4 C.J. p 490 note 50. 

mi 


60. Ala.—Garrett v. McPherson, 121 
So. 448, 23 Ala.App. 91. 

Fla.—Beachland Development Co. v. 

Peterson, 149 So. 423, 111 Fla. 349. 
Idaho.—Bain v. Tolley, 226 P. 1069, 
39 Idaho 174. 

Ill.—Reid v. City of Belvidere, 12 N. 

E.2d 684, 293 Ill.App. 638. 

Mont.—Hansen v. Hansen, 290 P.2d 
438. 

N’.C.—Seaboard Air Line Ry. Co. v. 
Brunswick County, 152 S.E. 627, 
1 98 N.C. 549. 

Wyo.—Behrens v. Russell, 256 P. 661, 
36 Wyo. 459. 

4 C.J. p 491 note 51. 

Appeal dismissed unless corrected 
Where the record fails to disclose 
that notice of appeal was given in 
the trial court, the appeal will be 
dismissed, unless it be shown in a 
specified time that due notice was 
given. 

Tex.—Chicago Mercantile Co. v. Ken- 
non. Civ.App., 271 S.W. 246. 
Certificate of service on appellee 
An appellate court cannot consider 
an appeal without a certificate that 
appellant's brief and citation of ap¬ 
peal was served on appellee's coun¬ 
sel, and, where appellee does not 
appear, and no motion to dismiss is 
made, the court will affirm the judg¬ 
ment appealed from. 

Ala.—Garrett v. McPherson, 121 So. 
448, 23 Ala.App. 91. 

Desire for honest record 
Although the court of civil appeals 
will go far and speedily to see that 
the litigant gets an honest record 
on appeal, if diligent in asserting 
his rights in the trial court, yet, 
where appellant had ten days to see 
that notice of appeal was shown in 
the trial court’s records, but failed 
to do so until the filing of a motion 
to dismiss the appeal for want of 
such notice, the appeal must be dis¬ 
missed. 

Tex.—Fitts v. Grand Lodge, Brother¬ 
hood of Railway Trainmen, Civ. 
App., 66 S.W.2d 434. 

Omission of citation of appeal per¬ 
missible 

In Louisiana a rule of the court 
permits an appellant to omit from 
hi-s original transcript a citation of 
appeal in the absence of any request 



§§ 1102-1103 APPEAL & ERROR 

transcript to show service of the notice, 61 or the 
application for an appeal, 62 the granting of the ap¬ 
peal, 63 the filing of the bill of exceptions, 64 or the 
filing and transcribing of the required bond or cer¬ 
tificate of undertaking within the time prescribed by 
law, 65 may be cause for the dismissal or affirmance 
of the appeal. 

Failure of the record to disclose the fact that 
proper exceptions were taken to the court’s rul¬ 
ings 66 or to show that the jurisdictional amount, 
necessary to an appeal, is involved 67 is also ground 
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for dismissal; but it has been held that a defi¬ 
ciency in the record in this respect may be supplied 
by affidavits filed in the appellate court. 68 

§ 1103. - Pleadings 

Where the record contains no pleadings or Insuffi¬ 
cient pleadings, an appeal or writ of error may be dis¬ 
missed or the judgment may be affirmed. 

An appeal or writ of error may be dismissed 
where the record contains no pleadings or insuffi¬ 
cient pleadings, 69 at least where no error is appar- 


or direction from the opposite party 
that such citation be included in the 
transcript. 

La.—Perkins v. Wisner, 132 So. 493, 
171 La. 898. 

Statute inapplicable 

On appeal from a decree in a suit 
originally filed in the district court, 
statutory provisions relating to ap¬ 
peal from judgment rendered on ap¬ 
peal, and requiring appellant to fur¬ 
nish copy of notice of appeal, of the 
judgment or order appealed from and 
of the papers used on the hearing 
in the court below, are inapplicable. 
Idaho.—Richardson v. King, 22 P.2d 
134, 53 Idaho 134. 

61. Mo.—Dewitt v. J. G. Hutchinson 
& Co., App., 210 S.W. 916. 

Or.—Schaefer v. Montgomery Ward 
& Co., 120 P.2d 225, 167 Or. 679. 

4 C.J. p 491 note 52. 

62. Mo.—Smith v. Boardman, 49 Mo. 
306. 

4 CJ. p 566 note 57. 

63. Ill.—Brown Bros. Garage & Tire 
Co. v. Backes, 239 Ill.App. 340. 

Mo.—Thurman v. Smith, 39 S.W.2d 
336, 327 Mo. 894. 

4 C.J. P 491 note 53, p 566 note 56. 

64. Minn.—Spurr v. Spurr, 121 N.W. 
121, 108 Minn. 521. 

Okl.—Collier v. Collier, 126 P.2d 243, 
190 Okl. 616. 

4 C.J. p 491 note 54. 

65. Ala.—Spencer v. Thompson, 24 
Ala. 512. 

Cal.—Watson v. Cornell, 52 Cal. 

644—Bryan v. Berry, 8 C. 130. 
III.—Dobson v. Hughes, 48 N.E. 74, 
168 Ill. 148. 

Mont.—Murphy v. Northern Pacific 

R. Co., 57 P. 278, 22 Mont. 577- 
State v. Millis, 48 P. 773, 19 Mont. 
444. 

Tex.—Cotten v. Bier, Civ.App., 169 

S. W.2d 502. 

4 C.J. p 491 note 55. 

Amendment 

(1) The certificate to the tran¬ 
script on appeal required of the 
clerk of the district court that an 
undertaking in due form has been 
filed may be amended, if defective, 
and, when so amended prior to the 


submission of the motion to dismiss, 
the motion will be overruled. 

Mont.—Nolan v. Montana Cent. R. 
Co., 61 P. 880, 24 Mont. 327. 

(2) But, where it was urged by ap¬ 
pellants that an undertaking was 
really filed in time but there was an 
error in the record by which it was 
made to appear that the undertaking 
■was filed too late, it was held that 
the error, if any, might have been 
corrected in the lower court, but 
could not be corrected in the higher 
court. 

Mont.—Pardee v. Murray, 1 P. 737, 
4 Mont. 35. 

Certificate of payment of costs 

It is not cause for dismissing an 
appeal to the superior court from 
the court of ordinary that the ordi¬ 
nary has not sent up a certificate or 
other evidence showing that appel¬ 
lant has paid the costs in the court 
of ordinary. 

Ga.—Morgan v. Campbell, 66 S.E. 
369, 133 Ga. 549. 

Clerk’s oversight 

A motion to dismiss for want of 
an undertaking will be denied where 
a proper undertaking in due form 
and for the proper amount was duly 
filed and transmitted but omitted 
from the transcript through over¬ 
sight on the part of the clerk. 
Idaho.—Washington County Land & 
Development Co. v. Weiser Nat. 
Bank, 146 P. 116, 26 Idaho 717. 

Oversight of clerk 
Where appeal bond had been filed 
within time necessary to perfect ap¬ 
peal, but, through oversight of clerk 
and without fault of appellant, bond 
had been omitted from record when 
prior appeal was filed in court of 
appeal, and appeal had therefore 
been dismissed, appellant on proof 
of such filing is entitled to have his 
appeal heard. 

La.—Genco v. Union Berry & Truck 
Ass’n, App., 167 So. 890. 

66. Colo.—Wilson v. Hickman, 73 P. 

1088, 19 Colo.App. 141. 

Ga.—Hicks v. Ellis, 186 S.E. 192, 
182 Ga. 566. 

Pa.—Wingert v. Teitrick, 31 Pa- 
Super. 187. 


67. Ky.—Stokes v. Henderson, 276 
S.W.2d 12—Mullins v. Hall, 273 S. 
W.2d 831. 

La.—Haney v. Dunn, App., 71 So.2d 
363—Breaux v. Reeves, App., 159 
So. 618. 

68. La.—Succession of Broom, 14 
La.Ann. 67. 

Va.—Lamb v. Thompson, 70 S.E. 507, 
112 Va. 134. 

4 C.J. p 45 note 61. 

Opportunity to correct omissions 
The failure of the record to show 
the giving of the jurisdictional bond 
on appeal to an intermediate court 
is not ground for dismissal, without 
first calling appellant’s attention to 
the fact that the record failed to dis¬ 
close jurisdiction, so that the omis¬ 
sion might be supplied. 

Tex.—John E. Morrison Co. v. Har¬ 
rell, Civ.App., 148 S.W. 1122. 

69. Cal.—Alexander v. Mayer, 102 
P.2d 540, 39 C.A.2d 157. 

Idaho.—Fishback v. Jensen, 11 P.2d 
361, 52 Idaho 61. 

Me.—Crummett v. Taylor, 110 A. 807, 
119 Me. 595. 

Mich.—Amburgey v. Amburgey, 230 
N.W. 911, 251 Mich. 171. 

Miss.—Mozingo v. Busby, 111 So. 442, 
146 Miss. 17. 

Mo.—Hume v. Hathaway, App., 249 
S.W. 421. 

N.J.—New Jersey Mfrs. Casualty 
Ins. Co. v. Bersick, 194 A. 438, 119 
N.J.Law 68. 

N.T.—Kolber v. Kolber, 46 N.Y.S.2d 
23, 267 App.Div. 837—Mannaberg 
v. Culbertson, 30 N.Y.S.2d 512, 262 
App.Div. 1013. 

N.C.—Griffin v. Barnes, 87 S.E.2d 560, 
242 N.C. 306—Macon v. Murray, 81 
S.E.2d 126, 240 N.C. 116—Smoak 
v. Newton, 67 S.E.2d 462, 234 N.C. 
451—Washington County v. Nor¬ 
folk Southern Land Co., 24 S.E.2d 
338, 222 N.C 637—Farmers Bank 
of Clayton v. McCullers, 190 S.E. 
217, 211 N.C. 327—Goodman v. 

Goodman, 181 S.E. 328, 208 N.C 
416—Union Central Life Ins. v. 
Bullard, 178 S.E. 113, 207 N.C 
652—State v. Ravensford Lumber 
Co., 175 S.E. 713, 207 N.C. 47— 
Payne v. Brown, 172 S.E. 348, 205 
N.C 785—Riggan v. Harrison, 165 
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cnt from the record, 70 or the judgment may be 
affirmed, 71 or the cause remanded, 72 according to 
the circumstances of the case; and, where it ap¬ 
pears that no declaration was filed or issue joined, 
the judgment below will be reversed. 73 Conse¬ 
quently, where the record on appeal omitted an 
answer from the pleadings, 74 or where the answer 
which gave rise to the motion for a change of 
venue was not in the record, 75 the appeal was dis¬ 
missed. 

It. has been held, however, that the presence of 
the pleadings in the transcript is not indispensable 
to confer jurisdiction on the appellate court at least 
where the objecting party does not point out by 
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affidavit the documents which are absent, 76 and, 
similarly, where the pleadings are not necessary to 
an understanding of the issues, the absence of such 
pleadings will not be ground for dismissal of the 
appeal. 77 It has also been held that the want of an 
abstract of the pleadings will not necessarily re¬ 
quire a dismissal of the appeal but may merely have 
the effect of restricting the scope of review on ap¬ 
peal. 78 

§ 1104. -Evidence 

If the transcript or record fails to bring up the neces¬ 
sary evidence, the appeal may be dismissed or the judg¬ 
ment affirmed. 


S.E. 358, 203 N.C. 191—Penland v. 
R. J. Reynolds Tobacco Co., 161 S. 
E. 724, 202 N.C. 58—Lipe v. Stan¬ 
ly County, 156 S.E. 243, 200 N.C. 
92—J. O. Plott Co. v. H. K. Fer¬ 
guson Const. Co., 153 S.E. 396, 198 
N.C. 782—Sehwarberg v. Howard, 
147 S.E. 741, 197 N.C. 126—Walden 
v. Cheek, 138 S.E. 13, 193 N.C. 744. 
Or.—Seaweard v. Malheur Drainage 
District, 173 P. 462, 89 Or. 40. 
Tex.—Downey v. Downey, Civ.App., 
117 S.W.2d 830. 

4 C.J. p 490 note 42. 

Failure to send up demurrer 

Where error was assigned to a 
judgment sustaining the demurrer 
and dismissing the petition, and the 
order sustaining demurrer was certi¬ 
fied and sent up as part of the rec¬ 
ord, with the order sustaining it, 
the writ of error would not be dis¬ 
missed because the demurrer was not 
in the bill of exceptions, nor at¬ 
tached as an exhibit, nor specified 
as part of the record to be trans¬ 
mitted, especially as the supreme 
court was empowered to require the 
demurrer to be sent up. 

Ga.—Bennett v. Benton, 133 S.E. 855, 
162 Ga. 139. 

Judgment properly entered 

An appeal from an order to satisfy 
a judgment will not be dismissed, be¬ 
cause the pleadings are not set out, 
when judgment is conceded to have 
been properly entered. 

Mo.—B. F. Goodrich Rubber Co. v. 
Bennett, 281 S.W. 75, 222 Mo.App. 
510. 

Omission of amended petition 

Where on appeal from a judgment 
holding a third amended petition 
bad, the record does not contain 
such petition and it is alleged to 
have been lost, the appeal will be 
dismissed, . although the second 
amended petition is contained in the 
record. 

Mo.—Rozier v. Nations, 178 S.W. 740. 

Omission of original pleading in ap¬ 
peal on cross complaint 
An appeal from a judgment on a 


cross complaint would not be dis¬ 
missed on the ground that the tran¬ 
script was incomplete because of its 
failure to include original pleadings 
in the cause as distinguished from 
pleadings in cross action, since such 
matter could easily be adjusted by 
proceedings on suggestion of diminu¬ 
tion of the record. 

Cal.—Bennett v. Ukiah Fair Ass’n, 
48 P.2d 36, 4 C.2d 232. 

Petition sufficiently alleged in narra¬ 
tive form 

Judgment would not be affirmed on 
the ground that appellant had not 
abstracted the petition and objec¬ 
tions on which the case was tried, 
where appellant filed briefs and ab¬ 
stracts which did not set forth the 
petition in full but sufficiently al¬ 
leged its allegations in narrative 
form, and appellant subsequently 
filed another abstract in which ex¬ 
ceptions appeared after the case was 
continued to another term of the 
court of appeals with leave to ap¬ 
pellant to file another abstract. 

Mo.—State ex rel. State Highway 
Commission v. Scheer, App., 84 S. 
W.2d 641, followed in 84 S.W.2d 
643. 

In Louisiana the omission from 
the transcript of the answer and 
other pleadings, even if improper, is 
not a ground, under Act (1910) No. 
229, for dismissing the appeal. 

La.—Alfred Hiller Co. v. Hotel 
Grunewald Co., 70 So. 234, 138 La. 
305. 

70. N.C.—Duplin County v. Teachey, 
168 S.E. 509, 204 N.C. 783. 

71. Cal.—Bossen v. Bean, 216 P. 404, 
62 C.A. 293. 

Fla.—Ettinger v. Maas, 120 So. 334, 
97 Fla. 219. 

Ill.—Burk v. Weber, 2 N.E.2d 121, 
285 Ill.App. 391. 

Ky.'—Sebree v. Henderson, 266 S.W. 
53, 205 Ky. 524—Bryant v. Ste¬ 
phens, 194 S.W. 327, 175 Ky. 367- 
First State Bank of Irvington v. 
Richardson, 181 S.W. 611, 167 Ky. 
771. 


Mo.—Wright v. Metropolitan Life 
Ins. Co., App., 122 S.W.2d 375. 

4 C.J. p 490 note 43. 

72. La.—Bouligny v. White, 5 La. 
Ann. 31. 

73. W.Va.—Good v. Chester, 63 S.E. 
615, 65 W.Va. 13. 

4 C.J. p 490 note 45. 

74. Me.—Katz v. New England Fuel 
Oil Co., 197 A. 401, 135 Me. 379. 

Tex.—Heidelberg v. Newton, Civ. 
App., 9 S.W.2d 445. 

75. N.C.—Ellis v. Ellis, 155 S.E. 924, 
199 N.C. 708. 

76. Or.—Goin v. Chute, 270 P. 492, 
126 Or. 466—Nicholas v. Tamhill 
County, 192 P. 410, 102 Or. 615. 

Order to send up pleadings 

Where an abstract is incomplete, 
an order may be issued from the su¬ 
preme court, directed to the clerk of 
the court below, requiring him to 
send up the original pleadings and 
to prepare the exhibits and deposi¬ 
tions and turn them over to at¬ 
torneys for plaintiff appellant. 

Or.—Nicholas v. Yamhill County, 
supra. 

77. Cal.—Union Flower Market v. 
Southern California Flower Mar¬ 
ket, 76 P.2d 503, 10 C.2d 671. 

Mo.—Nowlin v. Kansas City Public 
Service Co., App., 58 S.W.2d 324— 
B. F. Goodrich Rubber Co. v. Ben¬ 
nett, 281 S.W. 75, 222 Mo.App. 510. 
Where issues were stipulated 
Where trial below was had on stip¬ 
ulated issues, the fact that on appeal 
the pleadings were omitted was not 
fatal, since the pleadings were not 
necessary to the decision of the trial 
court, and consequently were not 
necessary on appeal either, and 
where it further appeared that no 
objection was taken to such omis¬ 
sion at the time the case was made. 
Okl.—First State Bank of Blanchard 
v. Armstrong, 248 P. 1107, 119 Okl. 
98. 

78. Kan.—Buckwalter v. Henrion, 
208 P. 645, 111 Kan. 781. 
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Generally, the failure to incorporate into the tran- , 
script or return all the evidence introduced or of- j 
fered and excluded "which is necessary to a decision 
on the errors assigned will cause the appeal or writ 


of error to be dismissed or quashed or, in the ab¬ 
sence of errors on the face of the record proper, the 
judgment to be affirmed, 79 or for cause shown, or, 
in the discretion of the court, the case may be re- 


79. Ala.—W. P. Brown & Sons Lum¬ 
ber Co. v. Snead, 20 So.2d 118, 31 
Ala.App. 552, certiorari denied 20 
So.2d 119, 246 Ala. 241. 

Ark.—Allison v. Cooper, 56 S.W.2d 
767, 186 Ark. 1196—Pugh v. Gist, 
298 S.W. 357, 174 Ark. 1180— 

Fletcher v. Simpson, 222 S.W. 710, 
144 Ark. 436. 

Cal.—In re Allen’s Estate, 165 P. 
1010, 175 C. 354—Connell v. Hig¬ 
gins, 150 P. 769, 170 C. 541. 

Jacobs v. Moffett, 185 P.2d 619, 
82 C!.A.2d 141—Adamo v. Nicholas, 
56 P.2d 985, 13 C.A.2d 261—Wil- 
shire Oil Co. v. Star Petroleum Co., 
269 P. 722, 93 C.A. 437—Salisbury 
v. Campe-Rose Co., 236 P. 174, 71 
C.A. 683. 

Ga.—Barringer v. Porter, 83 S.E.2d 
603, 211 Ga. 20—Blackwell v. Far¬ 
rar, 69 S.E.2d 574, 208 Ga. 757— 
Boney v. Smallwood, 51 S.E.2d 847, 
204 Ga. 782—Bailey v. Powell, 44 
S.E.2d 119, 202 Ga. 623—Eller v. 
Roan & Lamb, 20 S.E.2d 253, 193 
Ga. 877—Stevens v. Georgia Public 
Service Commission, 172 S.E. 9, 
178 Ga. 59—Jackson v. Muse, 140 
S.E. 364, 165 Ga. 207—Caldwell v. 
Sturdivant, 118 S.E. 39, 155 Ga. 
590—Rushing v. De Loach, 100 S. 
E. 571, 149 Ga. 483—Miller v. Cros¬ 
by, 92 S.E. 646, 147 Ga. 32. 

Ferguson v. Cosby, 181 S.E. 231, 
51 Ga.App. 684—Wilcher v. Wil¬ 
liams, 154 S.E. 292, 41 Ga.App. 668. 
Ill.—O’Meara v. Chicago, M-, St. P. 
& P. R. Co., 10 N.E.2d 378, 367 Ill. 
82. 

Ransom v. Kosta, 64 N.E.2d 395, 
327 Ill.App. 558—Kilpatrick v. 
Buhlig, 13 N.E.2d 799, 294 IlLApp. 
304—Stroops v. Jones, 3 N.E.2d 
158, 285 IlLApp. 602. 

Ind.—Barnard v. Kruzan, 46 N.E. 2d 
238, 221 Ind. 208—Zimmerman v. 
Zumpfe, 33 N.E.2d 102, 218 Ind. 
476. 

Jones v. Wabash County Loan 
& Trust Co., 176 N.E. 710, 93 Ind. 
App. 140—National Life & Acci¬ 
dent Ins. Co. v. Hale, 168 N.E. 471, 
91 Ind. App. 193—Bowman v. 
Swartz Electric Co., 141 N.E. 62, 
80 Ind.App. 373—Kipfer v. Poison, 
123 N.E. 28, 70 Ind.App. 49—Robin¬ 
son v. Smith, 115 N.E. 336, 64 Ind. 
App. 119. 

Ind.T.—Hart v. Foley, 91 S.W. 33, 
6 Ind.T. 237. 

Iowa.—Union County v. State Sav. 
Bank of Afton, 210 N.W. 769, 202 
Iowa 652—Leach v. Sanborn State 
Bank of Sanborn, Iowa, 207 N.W. 
326, 201 Iowa 1323. 

Kan.—Bisagno v. Lane, 211 P.2d 85, 
168 Kan. 153—Jones v. Crowell, 


207 P.2d 435. 167 Kan. 415—Green 
v. Frank, 80 P.2d 1082, 148 Kan. 
194. 

Ky.—Combs v. Risner, 139 S.W.2d 
375, 2S2 Ky. 588—Kramer v. Kra¬ 
mer, 132 S.W.2d 955, 2SO Ky. 189- 
Will is v. Warren, 253 S.W. 1061, 
214 Ky. 511—Muncey Coal Mining 
Co. v. Muncey, 268 SW. 293, 206 
Ky. 638—Sebree v. Henderson, 266 
S.W. 53, 205 Ky. 524—Roundtree 
v. Meadors, 209 S.W. 505, 183 Ky. 
47—Bryant v. Stephens, 194 S.W. 
327, 175 Ky. 367—First State Bank 
of Irvington v. Richardson, 181 S. 
W. 611, 167 Ky. 771. 

La.—Williamson v. Enterprise Brick 
Co., 1S2 So. 556, 190 La. 415- 
Brown v. Berry, 129 So. 137, 170 
La. 706—Schaumburg v. Grishman, 
121 So. 760, 168 La. 251—Town of 
Amite City v. Central Louisiana 
Power Co., 114 So. 594, 164 La. 
685. 

Gremillion v. Daigrepont, App., 
43 So.2d 626—Campbell v. Mar¬ 
shall, App., 28 So.2d 296—Haley v. 
Harris, App., 8 So.2d 79—Bryan 
v. Stirling, App., 170 So. 500— 
Veach v. Rowe, App., 159 So. 475— 
Scruggs v. Cory, App., 149 So. 
902—Alcock v. Futrell, 133 So. 461, 
16 La.App. 42—U. S. Fidelity & 
Guaranty Co. v. Houlton, 123 So. 
415, 11 La.App. 303—Davis v. Nix¬ 
on, 6 La.App. 456—Posey v. Cald¬ 
well, 3 La.App. 553. 

Me.—Semo v. Goudreau, 75 A.2d 376, 
145 Me. 251—Girouard’s Case, 71 
A. 2d 682, 145 Me. 62—Usen v. 

Usen, 13 A.2d 738, 136 Me. 480, 128 
A.L.R. 1449—Foss v. Maine Potato 
Grower's Exchange, 139 A. 85, 126 
Me. 603—Sawyer v. White, 132 A. 
421, 125 Me. 206—Caverly v. Small, 
111 A. 300, 119 Me. 291. 

Mass.—Maraghey v. Tarpey, 134 N. 
E.2d 440—Macklin v. Macklin, 53 
N.E.2d 86, 315 Mass. 451—Sweeny 
v. Home Owners’ Loan Corp., 29 N. 
E.2d 712, 307 Mass. 165—Averill v. 
Gould, 29 N.E.2d 133, 299 Mass. 
615—Moore v. Northampton Co-op. 
Bank, 192 N.E. 747—Abeloff v. Pea- 
card, 171 N.E. 14, 272 Mass. 56— 
Sullivan v. Mulvihill, 168 N.E. 521, 
269 Mass. 125. 

Mich.—Roberts v. Miller, 31 Mich. 73. 
Mo.—Kenton v. Massman Const. Co., 
164 S.W.2d 349—Fears v. Newman 
Mercantile Co., 156 S.W.2d 909, 
348 Mo. 1102—Redler v. Travelers’ 
Ins. Co., 117 S.W.2d 241, 342 Mo. 
677—Klene v, St. Louis-San Fran¬ 
cisco Ry. Co., 9 S.W.2d 950, 321 
Mo. 162—State v. Bailey, 234 S.W. 
824—Ford v. Loughlin, 226 S.W. 
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911, 285 Mo. 533—Nicholson v. 

Wright, 196 S.W. 1118. 

Breck v. Koeneman, App., 108 S. 
W.2d 992—La Rue v. Bloch, 255 
S.W. 321, 215 Mo.App. 501. 

N.J.—In re De Pascale’s Estate, 40 
A.2d 615, 136 N.J.Eq. 99. 

N.M.—Clark v. Maisen, 280 P. 922, 
34 N.M. 344. 

N.C.—Thrush v. Thrush, 94 S.E.2d 

897, 245 N.C. 63—Radeker v. Royal 
Pines Park, 176 S.E. 285, 207 N.C. 
209—Layton v. Godwin, 119 S.E. 
495, 186 N.C. 312. 

Ohio.—Jacques Co. v. Squire, 21 N.E. 
2d 989, 135 Ohio St. 599. 

Kemmedy v. Tebelmann, App., 
46 N.E.2d 679. 

Okl.—Skelly Oil Co. v. Globe Oil Co., 
209 P. 321, 87 Okl. 225—McKone v. 
Hogan, 155 P. 560, 55 Okl. 624— 
Wells v. Wells, 148 P. 725, 46 Okl. 
87. 

Or.—Sabin v. Terrall, 206 P.2d 100, 
186 Or. 238—Hoffart v. Lindquist, 
189 P.2d 592, 182 Or. 611—Norton 
v. Jensen, 69 P.2d 948, 156 Or. 
694—In re Rogue River Water 
Rights, 235 P. 279, 114 Or. 372, af¬ 
firmed Lance v. Boling, 241 P. 340, 
116 Or. 410—Seaward v. Malheur 
Drainage District, 173 P. 462, 89 
Or. 40. 

Pa.—Ringer v. Winner, 163 A. 519, 
309 Pa. 270—Malone v. Union Pav¬ 
ing Co., 159 A. 21, 306 Pa. Ill— 
Shaw v. Shaw, 145 A. 75, 295 Pa. 
241—Miller v. Doyle, 60 A. 496, 
211 Pa. 59. 

Matteo v. Bofoni, 107 A.2d 738, 
177 Pa.Super. 16—Smith v. Smith, 
7 A.2d 9, 136 Pa.Super. 11. 

S.D.—Brown v. Zimmerman, 293 N. 

W. 881, 67 S.D. 450. 

Va.—Carper v. Nesbit, 30 S.E. 2d 554, 
182 Va. 710—Tyree v. Blevins 
Funeral Home, 10 S.E.2d 571, 176 
Va. 213—Claud v. Pulley, 194 S.E. 
670, 169 Va. 467—Ross Cutter & 
Silo Co. v. Rutherford, 161 S.E. 

898, 157 Va. 674—Turner v. Hollo¬ 
way, 132 S.E. 685, 146 Va. 827. 

Wash.—Rosencrans v. Purrier, 131 
P.2d 442, 15 Wash.2d 558. 

W.Va.—Conley v. Thompson, 129 S. 

E. 397, 99 W.Va. 622. 

4 C.J. p 485 note 1. 

Items not ordered made part of rec¬ 
ord 

The fact that plaintiff included in 
his specifications of .parts of record 
certain pictures and affidavits not 
ordered made a part of the record, 
although certain affidavits accom¬ 
panied the record, did not prevent 
affirmance of judgment because of 
failure to bring up evidence neces¬ 
sary for review of the case. 
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manded or certiorari may issue for the insertion of 
the omitted matter. 80 On the other hand, since it is 
the duty of appellant to see that the evidence is in 
the record, the appellate court will not reverse a 
judgment because the record fails to show that any 
evidence was given. 81 

The mere fact, however, that all the evidence is 
not included in the record does not prevent the ap¬ 
pellate court from acquiring jurisdiction, 82 and, as 
discussed infra, § 1112, if the record is otherwise 
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sufficient to present the question to be reviewed, an 
omission therefrom of evidence unnecessary to such 
review is immaterial. Furthermore, it has been held 
that the want of a transcript of the evidence does 
not necessarily require a dismissal of an appeal, but 
has merely the effect of restricting the scope of ap¬ 
pellate review. 83 

Where an appeal is prosecuted on a judgment roll 
alone, it has been held that such appeal will not be 
dismissed because the reporter’s transcript is not 


Ga.—McElveen v. O’Kelley, 20 S.E. 
2 d 69, 193 Ga. 824. 

Affidavits not part of record 

Where a bill of exceptions com¬ 
plains of judgment granting an in¬ 
terlocutory injunction, and the case 
was submitted on pleadings and af¬ 
fidavits, and such evidence was not 
incorporated in the bill of excep¬ 
tions, referred to therein, or attached 
as an exhibit, and no brief of evi¬ 
dence was approved, but affidavits 
were specified as part of the record 
to be sent up, such affidavits, not 
being part of the record, cannot be 
specified and sent up, and judgment 
must be affirmed, since without such 
evidence the supreme court cannot 
determine whether there was error. 
Ga.—Town of Fairburn v. Edmond¬ 
son, 129 S.E. 108, 160 Ga. 792. 

Appellant’s version of testimony 
Where plaintiff-appellant claimed 
error in refusal of plaintiff’s peremp¬ 
tory instruction as to defendant's 
counterclaim, but testimony was not 
set forth in an abstract or a bill of 
exceptions either in hsec verba or in 
narrative form, the bill of exceptions 
merely containing plaintiff’s version 
of testimony, dismissal of appeal 
was required. 

Mo.—National Refining Co. v. Chand¬ 
ler, App., 71 S.W.2d 482. 

Delay in transmission of testimony 
An appeal, perfected by a claim of 
appeal and proof of service four days 
after the decree, was not dismissible, 
even though not including testimony 
in the record which was delayed in 
transmission for a considerable time. 
Mich.—Union Trust Co. v. Marsh, 231 
N.W. 76, 250 Mich. 556. 

Documents offered, not introduced 

An appeal will not be dismissed 
because documents offered, but not 
introduced, in evidence by appellee 
have not been transcribed in the 
record. 

La.—Stafford v. Harper, 32 La.Ann. 
1076. 

Motion for new trial in record 

An appeal will not be dismissed 
for lack of evidence, where motion 
for new trial was in the record and 
disposed of by the appellate court. 
La.—Smith v. Meyer, App., 138 So. 


137, modified on other grounds 
142 So. 297. 

Nontransmission, of books 

The failure to transmit books 
forming a part of the evidence will 
not result in a dismissal of the ap¬ 
peal. 

Mich.—Hughes v. Love, 98 N.W. 977, 
136 Mich. 169. 

Omission not resulting in dismissal 

The fact that some of the evi¬ 
dence adduced on the trial was not 
preserved in the record does not 
necessarily entitle appellee to a dis¬ 
missal of the appeal on motion, 
since it cannot be known whether 
the record presents sufficient data 
upon which the supreme court would 
be justified in avoiding or amending 
the judgment until after it has as¬ 
certained the contentions of the par¬ 
ties and has examined the transcript. 
La.—Zahn v. Ferraro, App., 131 So. 
504. 

4 C.J. p 485 note 1 [a] (3). 

Statutory alternative not met 

Where the transcript of the testi¬ 
mony was paid for by the defendant 
who, in appealing from the judgment 
against him, directed the clerk, in 
making up the transcript of appeal, 
not to include the testimony of plain¬ 
tiff’s witnesses, although appellant 
contends that, since the appellee had 
not paid for the taking of this testi¬ 
mony, as required by statute, it was 
proper to leave it out of the tran¬ 
script, nevertheless, if the testimony 
in the case was reduced to writing, 
it had to be incorporated in the 
transcript or, if it was not, a state¬ 
ment of facts had to be prepared in 
its place; where appellant has done 
neither, and the remedy by certiorari 
does not apply because the defect 
was due to the appellant’s act, and 
he has failed to avail himself of 
other provisions by a timely filing of 
a writing, stating such errors of 
law on the face of the record as he 
alleges or a list of the portions of 
the record which he desires to con¬ 
stitute the transcript, the appeal will 
be dismissed. 

La.—Bartlett v. Lee, 66 So. 390, 136 
La. 41. 

Writ of error abated 

On petition by a garnishee for 

ms 


writ of error, w’here the facts on 
which the trial court might have 
rested its decision did not appear in 
the record, and the garnishee had 
not requested a statement of grounds 
of decision as it might have done, 
but attempted to bring the facts be¬ 
fore the supreme court by affidavit 
dehors the record, the writ of error 
will be abated. 

H.I.—Trottier v. Foley, 107 A. 869, 
rehearing denied 108 A. 66, 42 R. 
I. 389. 

80. Miss.—Moore v. Sykes’ Estate, 
149 So. 789, 167 Miss. 212. 

4 C.J. p 485 note 2. 

Lack of evidence on defendant’s be¬ 
half 

The lack of evidence in the record, 
on defendant’s behalf, does not nec¬ 
essarily prevent a reversal of a de¬ 
fault judgment from which defend¬ 
ant appeals. 

La.—Streat v. Unity Industrial Life 
Ins. Co., App., 140 So. 709, affirmed 
143 So. 106. 

81. Miss.—Kane v. Doe, 17 Miss. 
387. 

4 C.J. p 55 note 62. 

82. Ind.—National Life & Accident 
Ins. Co. v. Hale, 168 N.E. 471, 91 
Ind. App. 193. 

Mo.—Poague v. Kurn, 140 S.W.2d 13, 
346 Mo. 153. 

Or.—Johnson v. Berns, 209 P. 94, 111 
Or. 165. 

83. Kan.—In re Fitzroy’s Estate, 
240 P.2d 163, 172 Kan. 339—Buck- 
waiter v. Henrion, 208 P. 645, 111 
Kan. 781—Lasnier v. Martin, 171 
P. 645, 102 Kan. 551. 

La.—City of New Orleans v. Peter¬ 
son, 77 So.2d 730, 226 La. 967. 
Mass.—City of Worcester v. Bennett, 
38 N.E.2d 647, 310 Mass. 400. 

Mo.—Bruner v. Johnston, 228 S.W. 
92. 

Pure question of law 

Where appellant duly claimed his 
appeal and, within time fixed there¬ 
for, filed his reasons of appeal but, 
by mistake, failed to file therewith a 
transcript of testimony, he would be 
permitted to present to the supreme 
court any pure question of law. 

R.I.—New England Transp. Co. v. 
Rodrigues, 98 A.2d 264, 80 R.I. 414. 
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brought up. 84 An appeal will not be dismissed or 
the judgment be affirmed if the omission of the evi¬ 
dence is due to no fault of appellant, 83 and so the 
fact that the stenographer has lost the notes of the 
testimony has been held not to be a ground for dis¬ 
missal. 86 

In equity cases, although the failure to send up 
the transcript prevents consideration of testimony 
not sent up, yet the question of the sufficiency of the 
complaint, 87 whether the decree rendered is within 
the pleadings, 88 and is warranted by the findings of 
fact, 89 is open to consideration, and consequently 
the appeal will not be dismissed. 
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§ 1105. - Motion and Proceedings for 

New Trial 

Where the appeal record does not show the necessary 
motion or proceeding for a new trial, the appeal may be 
dismissed or the judgment affirmed. 

The appeal or writ of error -will be dismissed, or 
the order affirmed, where the record, abstract, or 
transcript fails to disclose the notice of motion for 
a new trial, the motion, and the proceedings there¬ 
on, 90 or omits the proceedings on a motion to set 
aside the verdict, 91 unless such omissions are not 
appellant’s fault. 92 This duty rests on appellant 
and is not necessary to the preservation of appellee’s 


84. Cal.—Wood v. Peterson Farms 
Co., 3 P.2d 922, 214 C. 94. 

85. CaL—St. George v. Superior 
Court in and lor San Mateo Coun¬ 
ty, 209 P.2d 823, 93 C.A.2d 815. 

Iowa.—Andrew v. Farmers' Trust & 
Savings Bank of Pocahontas, 222 
N.W. 553, 206 Iowa 1368. 

La.—Succession of Edenbom, 22 So. 
2d 673, 208 La. 25—Planters’ Lum¬ 
ber Co. v. Sugar Cane By-Products 
Co., 97 So. 267, 154 La. 16—Brink- 
man v. Succession of Posey, 79 So. 
640, 143 La. 924. 

Norman-Breaux Lbr. Co. v. Snee, 
App., 26 So.2d 499—Chambers v. 
Henry, App., 142 So. 195. 

4 C.J. p 486 note 3. 

2foed not pass on fault in denying 
motion 

Where the record contains no note 
of evidence whatever, the court, in 
denying a motion to dismiss, need 
not inquire whether the loss or de¬ 
struction of the notes of evidence 
is due to the negligence of defend¬ 
ant, who is appellant, or not. If, 
upon thQ consideration of the appeal, 
it becomes necessary to examine the 
evidence, adduced on the trial, and it 
is found that the loss or destruction 
of that evidence is not attributable 
to appellant, the judgment appealed 
from may be set aside, and the case 
remanded to be tried again, so that 
upon appeal, should an appeal he 
taken, the court will have before it 
the evidence upon which the judg¬ 
ment rests. If, upon the other hand, 
in considering the appeal, it becomes 
necessary to examine the evidence 
upon which the judgment rests, and 
it is found that the loss or destruc¬ 
tion of that evidence is attributable 
to the fault or negligence of appel¬ 
lant, the court may presume that the 
judgment appealed from is correct, 
and affirm it. 

La.—Schaumburg v. Grishman, 121 
So. 760, 168 La. 251. 

ITot grounds for reversal 

Loss of stenographer's notes, ren¬ 
dering transcript incomplete, was not 
ground for reversal, in an action on 
a note, where the note and mortgage 


| were in evidence and the defense was 
j merely a general denial. 

La.—Automobile Sec. Corporation v. 
Heidingsfelder, 120 So. 399, 10 La 
App. 240. 

86 . S.C.—Martin v. Blackwell, 73 
S.E. 629, 90 S.C. 351. 

87. Or.—St. Martin v. Hendershott, 
151 P. 706, 82 Or. 58—O’Connor v. 
Towey, 140 P. 625, 70 Or. 399. 

4 C.J. p 573 note 32. 

Disposition on merits 
A defect in preserving evidence in 
an equitable action is not ground for 
dismissing a properly perfected ap¬ 
peal, but it goes to the disposition of 
the cause on the merits. 

Iowa.—Buernfiend v. Jonas, 73 N.W. 
500, 104 Iowa 56. 

88 . Mo.—Bruner v. Johnston, 228 
S.W. 92. 

89. Wash.—Seattle v. Smithers, 79 
P. 615, 37 Wash. 119. 

90. Cal.—Hooper v. Barranti, 184 
P.2d 688, 81 C.A.2d 570. 

Colo.—Bailey v. Bullock, 13 2 P.2d 
783, 110 Colo. 205. 

I1L—Whitman v. Cook, 28 N.E.2d 
290, 306 IlLApp. 283. 

Ind.—Barnard v. Kxuzan, 46 N.E.2d 
238, 221 Ind. 208. 

Aufderheide v. Howard, 117 N.E. 
212, 65 Ind.App. 286. 

Iowa.—Deal v. Marten, 240 N.W. 686, 
214 Iowa 769. 

Mo.—Beatty v. Zeigel, 167 S.W.2d 
400, 237 Mo.App. 1134—La Monte 
Bank v. Crawford, App.* 13 S.W.2d 
1101—Brown v. O'Brien, App., 217 
S.W. 600. 

Nev.~Baer v. Lilenfeld, 31 P.2d 1037, 
55 Nev. 198—Water Co. of Tonopah 
v. Tonopah Belmont Development 
Co., 249 P. 565, 50 Nev. 24. 

N.Y.—Lukin v. Freed, 300 N.Y.S. 141, 
252 App.Div. 889, reargument and 
motion denied 1 N.Y.S.2d 1019, 253 
App.Div. 813, affirmed 16 N.E.2d 
305, 278 N.Y. 655. 

Okl.—Ingram v. Ingram, 250 P. 795, 
122 Okl. 59. 

Tenn.—Dalton v. Dean, 117 S.W.2d 
973, 22 Tenn.App. 56. 
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Tex.—Rowney v. Rauch, Civ.App., 
258 S.W.2d 371, error refused. 

4 C.J. p 486 note 6. 

Alternative request denied 
Where appellant continuously in¬ 
sisted that he had a right to file a 
supplemental abstract, he cannot at 
the same time ask as an alternative 
that the appeal be dismissed without 
prejudice in case his motion to file an 
additional abstract is denied, where 
appellee insists on affirmance for 
failure to incorporate in the abstract 
a motion for new trial. 

Mo.—Brown v. O’Brien, App., 217 
S.W. 600. 

Appearance in record proper 

Judgment cannot be affirmed be¬ 
cause the bill of exceptions fails to 
show that motion for new trial was 
filed, overruled, and exceptions saved, 
where the record proper shows that 
the motion for new trial was filed, 
overruled, and exceptions saved. 

Mo.—State ex rel. Mann v. Reynolds, 
App., 62 S.W.2d 483. 

Omissions in record proper and bill 
of exceptions 

Where the record proper omits en¬ 
tries showing the date of filing of 
motion for new trial, and its over¬ 
ruling, while the bill of exceptions 
fails to show exception was saved to 
the court’s action on overruling such 
motion, the case is before the court 
of appeals only on record proper and 
the judgment will be affirmed. 

Mo.—Angldile Computing Scale Co. 
v* Carter, App., 206 S.W. 231. 

91. Ala.—Drennen Motor Co. v. Pa¬ 
trick, 141 So. 681, 225 Ala. 36. 

N.Y.—Matejunas v. Prudential Ins. 
Co. of America, 279 N.Y.S. 381, 244 
App.Div. 802. 

92. Mo.—Henderson v. Ressor, 178 
S.W. 175, 265 Mo. 718, error dis¬ 
missed 39 S.Ct. 21, 248 U.S. 536, 
6 L.Ed. 408. 

Defect due to printer 

An appeal will not be dismissed be¬ 
cause the abstract does not show the 
filing or overruling of the motion for 
new trial, or filing of bill of excep¬ 
tions, where the defect was due to 
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rights on appeal from the order. 98 Consequently, 
where the appeal record does not show that the mo¬ 
tion for new trial was filed within the time limited, 94 
the grounds urged in favor of the motion, 95 or that 
the motion was ruled or passed on, 96 the appeal will 
be dismissed or the judgment affirmed, unless error 
appears from the judgment roll itself. 97 It has also 
been held that an order granting new trial should 
be reversed where the trial court failed to specify 
the grounds for the order, and respondent made no 
effort to have the record remanded. 98 

The record, however, need not disclose that a mo¬ 
tion for a new trial was made and ruled on if the 
assignments of error are reviewable without a mo¬ 
tion. 99 


APPEAL & ERROR §§ 1105-1106 

§ 1106. - Findings or Judgment 

Where the record on appeal does not contain the find¬ 
ings or judgment, the appeal may be dismissed or the 
Judgment affirmed. 

Generally, where the findings on which the judg¬ 
ment or decree below was based are omitted from 
the transcript or record on appeal, the appeal or 
writ of error will be dismissed, 1 or the judgment 
will be affirmed, 2 at least in the absence of any 
apparent fundamental error. 3 Also, in the absence 
of a statute to the contrary, 4 where the transcript 
or return does not contain the judgment or decree 
or order appealed from, 5 or show that one was in 


omission of pages by the printer in 
binding, the defect having been sup¬ 
plied before hearing and argument. 
Mo.—Henderson v. Ressor, supra. 

93- Cal.—Skinner v. Horn, 77 P. 904, 
144 C. 278. 

94. Ind.—English v. English, 106 N. 
E. 643, 67 Ind.App. 157. 

Mo.—Hume v. Hathaway, App., 249 
S.W. 421—Kansas City Breweries 
Co. v. Teter, App., 194 S.W. 732. 
Tex.—Reese v. Texas Emp. Ins. 

Ass'n, Civ.App., 237 S.W.2d 410. 
Must be In record proper 

Failure of abstract of record prop¬ 
er served on respondent to show that 
motion for new trial was filed is 
ground for dismissal of appeal, even 
though it is shown in the bill of ex¬ 
ceptions that such motion was filed. 
Mo.—Underwood v. Murphy, App., 
286 S.W. 123. 

Record showing motion actually filed 
A motion to dismiss an appeal in 
the supreme court will not be sus¬ 
tained where the record shows that 
a motion for a new trial was actual¬ 
ly filed and passed upon by the trial 
court within three days after the 
rendition of the judgment, although 
the record may fail to show affirma¬ 
tively that the motion for new trial 
was on file at the time it was over¬ 
ruled. 

Okl.—Fry v. Wolfe, 234 P. 191, 106 
Okl. 289. 

95. Ga.—Sommer v. New York Mill 
End Pants Co., 126 S.E. 266, 33 
Ga.App. 374. 

96. Ark.—City of Monticello v. Kim- 
bro, 176 S.W.2d 162, 206 Ark. 503. 

Idaho.—Bulfinch v. Schatz, 217 P. 
983, 37 Idaho 462. 

Mont.—Montana Mausoleum Co. v. 

Fava, 212 P. 515, 66 Mont. 128. 
Okl.—Powell v. First State Bank of 
Clinton, 155 P, 500, 66 Okl. 44. 
4„C.J. p 486 note 6 [b]. 

97. Nev.—Brearley v. Arobio, 19 P. 
2d 432, 54 Nev. 382. 

93. S.D.—Hiller v. McNamara, 238 
N.W. 670, 59, S.D. 148. : . 


99. Ill.—Trust Co. of Chicago v. 
Iroquois Auto Ins. Underwriters, 2 
N.E.2d 338, 285 Ill.App. 317. 

Utah.—Neesley v. Southern Pac. Co., 
99 P. 1067, 35 Utah 259. 

1- Cal.—Conley v. Apablasa, 109 P. 

2d 367, 42 C.A.2d 565. 

N.Y.—Monticello Mut. Building & 
Loan Ass’n v. Rapp, 256 N.Y.S. 909, 
235 App.Div. 304—Barber v. Singer, 
256 N.Y.S. 605, 235 App.Div. 763- 
Herder v. Clifford, 232 N.Y.S. 56, 
225 App.Div. 780, reheard 234 
N.Y.S. 811, 227 App.Div. 645, re¬ 
versed on other grounds 169 N.E. 
118, 252 N.Y. 141. 

N.C.—J. O. Plott Co. v. H. K. Fer¬ 
guson Const. Co., 153 S.E. 396, 198 
N.C. 782. 

4 C.J. p 486 note 9. 

Action for negligence 

The absence, however, of a finding 
of facts upon which the trial court 
founded its judgment in an action 
for negligence, although if made 
would have become part of the record 
and ordinarily the subject of review, 
has been held not so to diminish the 
record as to make it defective on ap¬ 
peal. 

Conn.—Tower v. Camp, 130 A. 86, 
103 Conn. 41. 

Appeal dismissed and matter remit¬ 
ted 

Because of the absence of the find¬ 
ings, conclusions, and formal deci¬ 
sion from the record, an appeal will 
be dismissed and the matter remit¬ 
ted to have the defect supplied. 
N.Y.—Sautter v. Frick, 236 N.Y.S. 
475, 227 App.Div. 760. 

Grounds for directing verdict 

Where, in a suit on a note, the 
court directs a verdict for plaintiff 
for less than its face, and defendant 
appeals, and plaintiff insists that his 
verdict is for too small an amount, 
but the manner in which the sum re¬ 
covered was arrived at is not certi¬ 
fied up, the judgment will be re¬ 
versed. 

Miss.—Huff v. Parker, 31 So. 833. 
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In Missouri, where the trial is to 
the court, the judgment will be re¬ 
versed for a want of the findings of 
fact. 

Mo.—Derrick v. Jewett, 21 Mo. 444— 
Farrar v. Lyon, 19 Mo. 122—Bates 
v. Bower, 17 Mo. 550. 

2. Ohio.—Krohngold v. Krohngold, 
App., 181 N.E. 910. 

4 C.J. p 486 note 10. 

Xel Tennessee it has been held that 
the court of appeals erred in affirm- 
ing a decree for want of a finding of 
facts by the chancellor without con¬ 
sidering the merits or taking steps 
to perfect the record, and neither the 
absence of nor deficient finding of 
facts by the chancellor authorizes a 
summary affirmance of his decree by 
the court of appeals unless a sup¬ 
pression of the finding was indicated. 
Tenn.—Hicks v. Hicks, 79 S.W.2d 
802, 168 Tenn. 539. 

3. Tex.—Davis v. Shelby, Civ.App., 
283 S.W. 212. 

4. La.—Gloston v. Industrial Lum¬ 
ber Co., App., 158 So. 702. 

5. Ala.—Universal Credit Co. v. 
Sinquefield, 179 So. 524, 235 Ala. 
445—McLeod v. Garrick, 72 So. 
72, 196 Ala. 389—Monroe County v. 
Fox, 42 So. 441, 148 Ala. 259. 

Belk v. State, App., 88 So.2d 
797—Roberts v. Cook, 137 So. 535, 
24 Ala.App. 536. 

Ariz.—-Etz v. Jarvis, 174 P. 1027, 
19 Ariz. 598. 

Ark.—Springfield Business College v. 
Stephens, 227 S.W. 390, 147 Ark. 
197. 

Cal.—Steelduct Co. v. Henger-Seltzer 
Co., 160 P.2d 804, 26 C.2d 634. 

Supple v. Luckenbach, 114 P.2d 
734, 45 C.A.2d 734—Conley v. 

Apablasa, 109 P.2d 367, 42 C.A.2d 
565—Curran v. Giometti, 66 P.2d 
1260, 20 C.A.2d 405—Hannin v. 

Fisher, 43 P.2d 815, 5 C.A2d 673. 
Colo.—Nutter v. Wright, 287 P.2d 
655, 132 Colo. 304—French v. Haar- 
hues, 287 P.2d 278, 132 Colo. 261— 
Savageau, Inc., v. Larsen, 185 P.2d 
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1012, 117 Colo. 229—Marysville & 
Colorado Land Co. v. Heyde, 27 
P.2d 498, 93 Colo. 523. 

Fla.—Strong v. City of Winter Park, 
155 So. 652, 115 Fla. 228—Redpath 
Chautauquas, Inc., v. Carrell, 128 
So. 877, 100 Fla. 16S—Wiggins v. 
Sylvester, S3 So. 876, 79 Fla. 232— 
McKinnon v. Lewis, 72 So. 370, 72 
Fla. 25. 

Ill.—Harris v. Annunzio, 103 N.E. 2d 
477, 411 Ill. 124—Boston Store of 
Chicago v. Industrial Commission, 
53 N.E.2d 455, 386 Ill. 17—Hayes 
v. Industrial Commission, 48 N.E. 
2d 940, 333 Ill. 272—People v. 

Mitchell, 156 N.E. 341, 325 Ill. 472. 

Heiden v. Tambone, 127 X.E.2d 
499, 6 Ill.App.2d 325—Beadles v. 
Servel Inc., 100 X.E.2d 405, 344 
Ill.App. 133—Jones v. City of Car- 
terville, 91 X.E.2d 604, 340 Ill.App. 
330—Palefrone v. Shelton, 85 X.E. 
2d 52, 337 Ill.App. 99—McDowell v. 
Gallatin County, 69 N.E.2d 359, 
329 Ill.App. 513—Everhart v. Town 
of Milford, 22 X.E.2d 402, 301 Ill. 
App. 620. 

Ind.—Dorsey v. American Central 
Life Ins. Co., 196 X.E. 120, 100 
Ind.App. 634. 

Ky.—Eversole v. Combs, 287 S.W.2d 
923—Viall v. Coulton, 157 S.W.2d 
302, 288 Ky. 690. 

La—Mills v. Knox, App., 55 So.2d 
272—Vidrine v. Soileau, App., 33 
So.2d 107—Smith v. Jones, App., 8 
So.2d 352—Luneau v. Murrell, 
App., 197 So. 171—-McHenry v. 
Wall, App., 164 So. 440—Daigle v. 
Gross, 127 So. 421, 13 La App. 189 
—White v. Hill, 122 So. 75, 10 La 
App. 146, affirmed 121 So. 585, 168 
La 92. 

Mich.—Amburgey v. Amburgey, 230 
X.W. 911, 251 Mich. 171. 

Minn.—Apelt v. Melin, 160 X.W. 486, 
135 Minn. 480. 

Miss.—In re Graham's Estate, 45 So. 
2d 726 , 208 Miss. 857—Jackson v. 
Gordon, 11 So.2d 901, 194 Miss. 
268—Montgomery v. Wood, 178 So. 
471. 

Mo.—Evans v. City of St. Louis, 198 
S.W.2d 9, 355 Mo. 790. 

Lieffring v. Birt, App., 200 S.W. 
2d 606, cause remanded 204 S.W.2d 
935, 356 Mo. 1092—Kossman v. 
Caneer, App., 106 S.W.2d 55—La 
Monte Bank v. Crawford, App., 13 
S.W.2d 1101—Hume v. Hathaway, 
App., 249 S.W. 421—Orr v. Russell, 
App., 240 S.W. 1096. 

N.J.—Caporaso v. Durante, 38 A. 2d 
133, 132 X.J.Law 16, affirmed 40 
A. 2d 649, 132 N.J.Law 419—F. 

Bowden Co. v. Deusehle, 23 A.2d 
395, 127 X.J.Law 464—Loizeaux 
Builders Supply Co. v. Deusehle, 23 
A.2d 255, 127 X.J.Law 465—Peter- 
paul v. Torp, 1 A.2d 866, 121 N.J. 
Law 183—New Jersey Mfrs. Cas¬ 
ualty Ins. Co. v. Bersick, 194 A. 
438, 119 N.J.Law 68—George v. 
Meinersmann, 192 A. 73, 118 N.J. 
Law 196—RuoiE v. Blasi, 191 A. 


877, 118 X.J.Law 314—McCarthy v. 
Bye, 191 A. Sll, 118 X.J.Law 94— 
Kleinman v. Globe & Rutgers Fire 
Ins. Co., 168 A. 648, 111 X.J.Law 
374. 

Independent Realty Co. v. Fried- 
land, 43 A.2d 214—Young v. Na¬ 
tional Bank of New Jersey, 1SS 
A. 453. 15 X.J.Misc. 5, reversed 
on other grounds 191 A. S48, 118 
X.J.Law 171—Paul v. Republic 
Varnish Co., 172 A. 364, 12 X.J. 
Misc. 525. 

X.M.—Cornet v. Fulfer, 189 P. 1108, 
26 X.M. 178, 368. 

N.Y.—Halsey v. Bank of Xew York 
& Trust Co., 200 X.E. 671, 270 
X.Y. 134. 

Campanelli v. Kretzer & Son, 
Inc., 151 X.Y.S.2d 516, 1 A.D.2d 
1024—Dunn v. Dunn, 149 X.Y.S.2d 
351, 1 A.D.2d SSS —Jahss v. Lich- 
terman, 98 N.Y.S.2d 484, 277 App. 
Div. 907—Fernandez v. Fernandez, 
87 N.Y.S.2d 707, 274 App.Div. 777— 
Leider v. Gramatan Associates, 72 
X.Y.S.2d 19, 272 App.Div. 947, ap¬ 
peal denied and reargument denied 
73 N.Y.S.2d 634, 272 App.Div. 977— 
McGuire v. Metropolitan Life Ins. 
Co., 49 X.Y.S.2d 24, 268 App.Div. 
790, appeal denied 50 N.Y.S.2d 677, 
268 AppJDiv. 862—Elliott v. New 
York Rapid Transit Corp., 41 
N.Y.S.2d 255, 266 App.Div. 745, re¬ 
versed on other grounds 56 N.E.2d 
86, 293 N.Y. 145—Sirota v. Master- 
bilt Homes, 38 N.Y.S.2d 2, 265 App. 
Div. 881—Abdy v. M. J. O'Hara 
Contracting Co., 34 N.Y.S.2d 681, 
264 App.Div. 771—Williamson v. 
Pietroforte, 32 N.Y.S.2d 538, 263 
App.Div. 902, appeal denied 34 
N.Y.S.2d 139, 263 App.Div. 997— 
Flockhart v. Comco Heating Oil 
Corp., 31 N.Y.S.2d 658, 263 App. 
Div. 828—Davis v. Jabara, 30 
N.Y.S.2d 113, 262 App.Div 968- 
In re Supino’s Estate, 27 N.Y.S.2d 
815, 262 App.Div. 775, reargument 
denied 30 N.Y.S.2d 836, 262 App. 
Div. 1022—McEntyre v. Bickford's, 
Inc., 25 N.Y.S.2d 992, 261 App.Div. 
834—People ex rel. Connelly v. 
Weise, 25 N.Y.S.2d 883, 261 App. 
Div. 980, reargument denied 27 
N.Y.S.2d 475, 261 App.Div. 1094— 
Moersch v. Abraham & Strauss, 23 
N.Y.S.2d 763, 260 App.Div. 1024— 
Pinghero v. Queens County Sav. 
Bank, 23 N.Y.S.2d 659, 260 App.Div. 
667 —Bartholomaus v. Bartholo- 
maus, 20 N.Y.S.2d 945, 259 App. 
Div. 1040, rehearing denied 22 
N.Y.S.2d 926, 260 App.Div. 807, ap¬ 
peal denied, 29 N.E.2d 975, 284 
N.Y. 817—Fischer v. Guaranty 
Trust Co., 18 N.Y.S.2d 328, 259 
App.Div. 176, reargument denied In 
re Barnes’ Estate, 20 N.Y.S.2d 409, 
259 App.Div. 888, affirmed 34 N.E. 
2d 379, 285 X.Y. 679—Kaminsky v. 
American Newspapers, 18 N.Y.S.2d 
53, 258 App.Div. 1078, affirmed 28 
N.E.2d 971, 283 N.Y. 748—In re 
Sixty-Eighth (Tenth and Eleventh) 
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Street, 13 X.Y.S.2d 7X4, 257 App. 
Div. 289, supplemented 41 N.Y.S. 
2d 211, 266 App Div. 677—Mortgage 
Commission of New York v. Aus¬ 
tin, 7 X.Y.S.2d 816, 255 App.Div. 
884—Kirchner v. Muller, 5 N.Y.S. 
2d 161, 254 App.Div. 302, modified 
on other grounds 19 N.E.2d 6C5, 
280 N.Y. 23, 127 A.L.R. GS1— 

Conger v. Callahan, 299 N.Y.S. 975, 
25 2 App.Div. 867—McGann v. Dren- 
nan, 299 N.Y.S. 480, 252 App.Div. 
863—Jacobs v. Jacobs, 299 N.Y.S. 
187, 252 App.Div. 794—Newburgh 
Dress Co. v. Nadler & Nadler, 296 
N.Y.S. 158, 251 App.Div. 330—Le 
Luca v. Village of Peekskill, 293 
N.Y.S. 658, 250 App.Div. 767— 

McFadden v. Richard, 292 N.Y.S. 
80, 249 App.Div. 780—Miller v. Per- 
roni, 291 N.Y.S. 977, 249 App.Div. 
763—Hamm ell v. Mannshardt, 288 
N.Y.S. 215, 248 App.Div. 624- 

Cel entano v. City of New York, 283 
N.Y.S. 621, 246 App.Div. 726— 

Klippel v. Steeplechase Amusement 
Co., 278 N.Y.S. 432, 244 App.Div. 
728. 

Conoscente v. Manfredi, 82 N.Y.S 
2d 771, 191 Misc. 929—John P. Ma¬ 
honey & Sons v. Olenik, 190 N.Y.S. 
599. 

N.C.—Hicks v. Purvis, 180 S.E. 88, 
208 N.C. 227—Penland v. R. J. 
Reynolds Tobacco Co., 161 S.E. 724, 
202 N.C. 58—Page Trust Co. v. 
Woltz, 159 S.E. 358, 201 N.C. 179. 
Ohio.—Industrial Commission v. Wo* 
dinsky, 198 N.E. 867, 130 Ohio St. 
267—State ex rel. Miami Conserv¬ 
ancy Dist. v. Baden, 196 N.E. 382, 
129 Ohio St. 588. 

Okl.—Long v. McMahan, 241 P.2d 185, 
205 Okl. 696—Turner v. Wells, 70 
P.2d 113, 180 Okl. 381—Carson v. 
State, 278 P. 392, 137 Okl. 153— 
Dorchester v. Lewis, 270 P. 316, 132 
Okl. 264—Sheegog v. Incorporated 
Town of Lindsay, 259 P. 551, 127 
Okl. 39—Feterly v. Gage, 253 P. 
499, 122 Okl. 229—In re Cochran’s 
Estate, 149 P. 1089, 48 Okl. 672— 
Schuck v. Moore, 150 P. 461, 48 Okl. 
533—Jones v. Bilby, 143 P. 330, 43 
Okl. 494. 

Pa.—Commonwealth v. Leidy, 65 Pa. 
Super. 27. 

Tex.—Indian Territory Illuminating 
Oil Co. v. Rainwater, Civ.App., 140 
S.W.2d 491, error dismissed—Bowie 
Sewerage Co. v. Watson, Civ.App., 
274 S.W. 179. 

Huskey v. State, Cr., 237 S.W.2d 
980. 

Wash.—Zarbell v. Dixon, 176 P.2d 
469, 27 Wash.2d 126. 

4 C.J. p 486 note 12. 

Argument of counsel on appeal as¬ 
suming judgment 

Where neither the abstract nor 
transcript shows any judgment, but 
the case is argued by counsel for 
both parties on the theory that a 
judgment was entered on the verdict, 
as the court ordered, the appellate 
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fact rendered or entered, 6 the appeal or writ of i the effect of depriving the appellate court of juris- 
error will be dismissed, since such an omission has diction of the appeal or error. 7 


court may likewise proceed upon such 
theory. 

Colo.—Marysville & Colorado Land 
Co. v. Heyde, 27 P.2d 498, 93 Colo. 
523. 

Final judgment 

Generally, where no final judgment 
is contained in the record the ap¬ 
peal will be dismissed. 

N.J.—First Nat. Bank of Toms River 
v. Levy, 16 A.2d 555, 125 N.J.Law 
458 —Tanis v. Passaic County, 6 A. 
2d 188, 122 N.J.Law 486—Fisher v. 
Healy’s Special Tours, 1 A.2d 848, 
121 N.J.Law 198. 

Savoy Building & Loan Ass’n v. 
Trucillo, 187 A. 759, 14 N.J.Misc. 
847. 

Index to record 

The appeal was dismissed where 
the index to a part of the record said 
“Judgment on review by judge,” 
but the judgment was not in the rec¬ 
ord. 

N.C.—Everett v. North Carolina 
State Fair Ass’n, 162 S.E. 896, 202 
N.C. 838. 

Judgment not challenged 

Failure of appellants to set out the 
judgment appealed from in the rec¬ 
ord proper was not ground for dis¬ 
missing the appeal, where the judg¬ 
ment was not challenged and appel¬ 
lants had on file in the appellate 
court a short form of the transcript 
showing certified copy of the judg¬ 
ment. 

Mo.—Neer v. Neer, App., 80 S.W.2d 
240. 

Judgment on cross complaint 

An appeal was not dismissible on 
ground that there was no judgment 
against appellant from which he 
might appeal, where appellant, named 
a party defendant in complaint filed 
by appellee, filed a cross complaint, 
judgment was rendered against ap¬ 
pellant on his cross complaint, both 
claimed same property, and decree 
entered denied appellant's right. 

Ind.—Bryan v. Yoder, 71 N.E.2d 474, 
225 Ind. 51. 

Omission, of costs in judgment 

The failure of the clerk to insert 
the costs in the judgment after a mo¬ 
tion to retax has been withdrawn is 
not a ground for dismissal of the ap¬ 
peal. 

Nev.—Bailey v. Littell, 53 P. 308, 24 
Nev. 294. 

Omission, of judgment and term 
Where the record proper does not 
show the judgment appealed from, 
nor the term and day of the term, 
month, and year upon which it was 
rendered, together with the order 
granting the appeal, nor any tran¬ 
script or abstract showing any judg¬ 
ment or order granting the appeal, 
the appeal will be dismissed. 


Mo.—Orr v. Russell, App., 240 S.W. 
1096. 

Order of dismissal below not appear, 
ing 

An appeal from an order of the 
court dismissing proceedings for a 
bill of exceptions must be denied 
where the record on appeal discloses 
no proceedings for a bill of excep¬ 
tions, nor an order of the trial court 
dismissing the same, nor any appeal 
from such order. 

Cal.—O'Connell v. O'Connell, 255 P. 
514, 201 C. 48. 

Judgment in short form appeal 

In a short form appeal, the court 
should not refuse jurisdiction solely 
because a copy of the judgment was 
not printed in appellant's abstract of 
the record, where the facts disclosed 
that the appeal was perfected under 
a short form by filing in the appel¬ 
late court a certified copy of the 
judgment and order granting the ap¬ 
peal and that this certified copy of 
the judgment showed appellant’s 
cause was dismissed and judgment 
rendered against him for costs. 

Mo.—Sanders v. Ray Printing Co., 
App., 45 S.W.2d 876. 

Showing held sufficient 

N.J.—Dilione v. Vogel's Department 
Store, 64 A2d 628, 2 N.J.Super. 85. 
Wyo.—General Ins. Co. of America v. 
Ham, 57 P.2d 671, 49 Wyo. 525. 

Where no appealable judgment 

Where the record disclosed no 
judgment of nonsuit but only that 
plaintiff’s motion to set aside an in¬ 
voluntary nonsuit had been denied, 
plaintiff’s appeal must be dismissed 
for want of appealable judgment, al¬ 
though an affidavit for appeal recited 
that appeal was taken from “the 
judgment and decision.” 

Mo.—Harrison v. Missouri-Kansas- 
Texas R. Co., 87 S.W.2d 169. 

6. Colo—Horlbeck v. Walther, 279 
P.2d 434, 131 Colo. 36—Cable v. 
Smith, 275 P.2d 945, 130 Colo. 312— 
Stuchlik v. Talpers, 8 P.2d 762, 90 
Colo. 277. 

Ill.—Carey v. National Tea Co., 115 
N.E.2d 906, 351 Ill.App. 569—Fish¬ 
er v. Hargrave, 48 N.E.2d 966, 318 
Ill.App. 510—Norris Grain Co. v. 
Brown, 48 N.E.2d 435, 318 Ill.App. 
646. 

La.—Mills v. Knox, App., 55 So.2d 
272—Luneau v. Murrell, App., 197 
So. 171. 

Miss.—Jackson v. Gordon, 11 So.2d 
901, 194 Miss. 268. 

Mo.—State ex rel. Campbell v. Kan¬ 
sas City, 57 S.W.2d 1086. 

Wright v. Metropolitan Life Ins. 
Co., App., 122 S.W.2d 375. 

N.J.—Kapolka v. Mount, 187 A 763, 
14 N.J.Misc. 857. 
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N.C.— - Vail v. Stone, 23 SE.2d 323, 222 
N.C. 431. 

Ohio.—Industrial Commission v. Wo- 
dinsky, 198 N.E. 867, 130 Ohio St. 
267. 

Tex.—Cotten v. Bier, Civ.App., 169 S. 
W.2d 502—Stanolind Oil & Gas Co. 
v. McKenzie, Civ.App., 115 S.W.2d 
1204, error dismissed. 

Wyo.—Laramie Auto Co. v. Bundy, 
289 P. 1096, 42 Wyo. 68—Sandgren 
v. Bundy, 289 P. 1096, 42 Wyo. 66— 
W. H. Holliday Co. v. Bundy, 289 
P. 1094, 42 Wyo. 61—McGinnis v. 
Beatty, 186 P. 120, 26 Wyo. 409, 
motion denied 196 P. 311, 27 Wyo. 
287—In re Faulkner's Estate, 191 
P. 1068, 27 Wyo. 62—Laramie Gro¬ 
cery Co. v. Bell, 190 P. 665, 27 Wyo. 
29—Hahn v. Citizens’ State Bank, 
171 P. 889, 25 Wyo. 467, rehear¬ 
ing denied 172 P. 705, 25 Wyo. 467. 

4 C.J. p 487 note 13. 

Consideration of appeal postponed 
Where a final judgment has been 
rendered in the lower court, but has 
not been entered, submission and con¬ 
sideration of an appeal will be post¬ 
poned, until the record can be so- 
amended as to show the facts. 

Tex.—Bowie Sewerage Co. v. Wat¬ 
son, Civ.App, 274 S.W. 179. 

Recital that judgment rendered in. 
unsigned minutes 

Where an appeal is by transcript 
which does not affirmatively show the 
judgment appealed from, but contains 
a mere recital in unsigned minutes 
to the effect that judgment was ren¬ 
dered, the supreme court has no ju¬ 
risdiction to review. 

Okl.—Kenney v. Neumeyer, 41 P.2d 
869, 171 Okl. 1. 

Where date and nature of judgment 
given 

Failure of transcript of record to 
show that judgment rendered in order 
of trial court was entered did not re¬ 
quire dismissal of appeal, where 
statement of transcript of record 
gave date and nature of the judgment 
granted. 

S.C.—Spartan Mills v. Law, 194 S.E. 
653, 186 S.C. 61. 

Motion to dismiss held without merit 
S.C.—Webber v. Farmers Chevrolet 
Co., 195 S.E. 139, 186 S.C. 111. 

7. Ala.—-Universal Credit Co. v. Sin- 
quefield, 179 So. 524, 235 Ala. 445— 
Gibbs v. Southern Express Co., 78 
So. 860, 201 Ala. 506. 

Mo.—Crabtree v. Bankers Life Ins. 
Co. of Des Moines, Iowa, App., 128 
S.W.2d 1089, 233 Mo.App. 1067. 

Or.—Derby v. Newton, 4 P.2d 314, 138 
Or. 6—Oxman v. Baker County, 236 
P. 1040, 115 Or. 436. 

Omission due to clerk*s fault 

A motion to dismiss an appeal be¬ 
cause the transcript does not contain 
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§ 1107 APPEAL & ERROR 

§ 1107. -Making Bill of Exceptions 

a. In general 

b. Failure to take proceedings in time 
a. In General 

An appeal may be dismissed or the Judgment affirmed 
for failure to prepare a proper bill of exceptions, if errors 
are not assigned in the record proper. 

In the absence of errors assigned on the record 


proper, and if errors are not properly presented 
by the bill of exceptions, or the bill is otherwise 
so defective that the appellate court cannot con¬ 
sider it, the cause may be stricken from the docket 8 
or the judgment may be affirmed, 9 or the exceptions 
or assignments of error may be overruled, 10 or the 
appeal or writ of error may be dismissed. 11 De¬ 
fects or errors in the making of a bill of exceptions, 
however, are not ground for a dismissal or affirm¬ 
ance, 12 or ground for striking the bill of exceptions 


a certified copy of the judgment will 
not be sustained where the clerk in¬ 
advertently inserted in the transcript 
a copy of the judgment lien docket 
instead of the judgment. 

Or.—Byers v. Ferguson, 65 P. 1067, 68 
P. 6, 41 Or. 77. 

8 . Ga.—Dorsey v. Byromville Hfg- 
Co., 91 S.E. 44, 146 Ga. 279. 

Mich.—In re Baluss, 133 N.W. 940, 
168 Mich. 132. 

4 C.J. p 487 note 15. 

Effect of failure to make bill see su¬ 
pra $ 801. 

9. Ark.—Dillinger v. Pickens, 138 S. 
W.2d 388, 200 Ark. 218. 

Ga.—Springer v. Owen, 89 S.E. 780, 
145 Ga. 730. 

Whiteman v. Cousins, 33 S.E.2d 
741, 72 Ga.App. 420. 

Ind.—Montgomery Ward & Co. v. 
Thalman, 88 N.E.2d 53, 120 Ind.App. 
473, cause remanded 89 N.E.2d 220, 
228 Ind. 481. 

Ky.—Duvall v. Marshall, 132 S.W.2d 
511, 280 Ky. 81. 

Mo.—Kent v. L. B. Price Mercantile 
Co., App., 17 S.W.Sd 983. 

Neb.—State ex rel. Weasmer v. Man¬ 
power of Omaha, Inc., 73 N.W. 2d 
692, 161 Neb. 387. 

Ohio.—City of Delaware v. State, 117 
N.E. 9, 95 Ohio St. 402. 

Central Nat. Bank of Cleveland v. 
Arnold, App., 135 N.E.2d 768—Munz 
v. Spofa, App., 114 N.E.2d 491, ap¬ 
peal dismissed 116 N.E.2d 311, 160 
Ohio St. 405—Home Owners’ Serv¬ 
ice Corp. v. Hadley, App., 112 N.E. 
2d 834—Kiger v. Koehler, App., 110 
N.E2d 156—Le Deox v. Marchetti, 
App., 66 N.E.2d 325—Kiger v. Can¬ 
trell, App. f 47 N.E.2d 895—French 
v. Friesinger, App., 38 N.E.2d 87. 
R.I.—Russillo v. Ambrosino, 78 A. 2d 
854, 78 R.I. 42. 

Tex.—Woodard v. Woodard, Civ.App., 
155 S.W.2d 400. 

Wis.—Millar v. City of Madison, 9 N. 

W.2d 90, 242 Wis. 617. 

4 C.J. p 487 note 16. 

Failure to mark "filed” 

Judgment would be affirmed where 
bill of exceptions was not marked 
filed. 

Tenn.—Cothron v. Cothron, 110 S.W. 
2d 1054, 21 Tenn.App. 388. 

10 u Me.—Randlett v. Linkletter, 123 
A.2d 780. 


[Mass.—Hall v. Smith, 185 N.E. 850, 
283 Mass. 166. 

Tex.—Hook v. Payne, Civ.App., 211 S. 
W. 280—Avery v. Llano Cotton 
Seed Oil Mill Ass’n, Civ.App., 196 
S.W. 351, error refused. 

11. Cal.—Nichols v. Busing, 76 P.2d 
527, 25 C.A.2d 97—Steffey v. Stand¬ 
ard Stations, Inc., 20 P.2d 971, 131 
C.A. 202. 

Fla.—Moore v. Florida Power & Light 
Co., 159 So. 362, 118 Fla. 393. 

Ga.—Simpson v. Simpson, 49 S.E.2d 
898, 204 Ga. 344—Hanson v. Wil¬ 
lingham, 18 S.E.2d 680, 193 Ga. 385 
—Lingo v. Rich, 151 S.E 387, 169 
Ga. 628. 

Smith v. Atlanta Transit Co., 91 
S.E.2d 195, 93 GaApp. 214—Hardy 
v. Bank of Ila, 20 S.E.2d 94, 67 Ga, 
App. 299—Lloyd & Elliot v. Baxley 
Furniture Co., 185 S.E. 585, 53 Ga. 
App. 341—Livingston v. Harry 
Sommers, Inc., 158 S.E. 617, 43 Ga. 
App. 367—Paschal v. Morgan, 91 
S.E 285, 19 GaApp« 245—Arter v. 
Murphey, 89 S.E 608, 18 GaApp. 
450. 

Me.—Braddock v. McBurnie, 122 A.2d 
319—Bradford v. Davis, 114 A.2d 
244. 

Md.—Weinstein v. Meyer, 191 A. 238, 
172 Md, 233. 

Nev.—Graff v. Shipman Bros. Trans¬ 
fer Co., 222 P.2d 497, 67 Nev. 610. 
Ohio.—Black v. Wolfe, 48 N.E.2d 897, 
141 Ohio St. 465. 

Jones v. Griffith, App., 77 N.E. 2d 
75—Le Deox v. Marchetti, App., 66 
S.E.2d 325. 

4 C.J. p 572 notes 12, 13. 

Appellant’s identity sufficiently dis¬ 
closed 

A writ of error was not dismissi- 
ble on the ground of failure of the 
bill of exceptions definitely to dis¬ 
close plaintiff in error's identity, 
where the bill recited that the suit 
was instituted by a named bank su¬ 
perintendent against named persons, 
and that nonsuit was granted, and 
that plaintiff then excepted. 

Ga.—Gormley v. McMillan, 180 S.E. 
254, 51 GaApp. 287. 

Bill sufficient for appeal 

(1) Where it appeared in the bill 
of exceptions that defendant's plea 
was stricken on motion of plaintiff, 
and that defendant excepted to the 
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ruling, and on appeal he assigned the 
ruling of the trial court as error, as 
well as the direction of a verdict for 
plaintiff, to which defendant had 
made a general assignment of error, 
there was sufficient in the bill of ex¬ 
ceptions to justify a denial of the mo¬ 
tion to dismiss. 

Ga.—Hodges v. Citizens' Bank of Syl- 
vania, 92 S.E. 49, 146 Ga. 624. 

(2) On exception that the trial 
court’s judgment on an issue of law 
submitted on an agreed statement of 
facts was error, the court will not 
dismiss a bill of exceptions for fail¬ 
ure further to specify grounds of ex¬ 
ception. 

Ga.—Laurens Cotton Co. v. American 
Trust & Banking Co., 93 S.E. 43, 20 
GaApp. 348. 

Brief of evidence on motion for new 
trial 

Where a brief of the evidence is 
essential to the validity of a motion 
for a new trial, and where no brief of 
evidence appears from the record to 
have been filed, a bill of exceptions 
assigning error on the overruling of 
such a motion must be dismissed, 
and, where the court cannot deter¬ 
mine from the record that there ever 
was in fact a proper brief of the evi¬ 
dence, it cannot order that such brief 
be transmitted by the lower court to 
the clerk of the appellate court, and 
a writ of error will be dismissed. 
Ga.—Bell v. State, 90 S.E 733, 19 Ga 
App. 41. 

Failure to assign error on final Judg¬ 
ment 

Where defendants filed a direct bill 
of exceptions, assigning error on a 
judgment sustaining demurrer to the 
answer, but not on final judgment, 
the writ of error must he dismissed. 
Ga.—Ellington v. Automobile Credit 
Sales Co., 88 S.E. 565, 145 Ga. 53. 

Tender of hill of exceptions 
Failure of the bill of exceptions or 
the record to show notice of tender 
of the bill of exceptions does not re¬ 
quire dismissal of the writ of error. 
Va—Scholz v. Standard Acc. Ins. Co., 
134 S.E. 728, 145 Va. 694. 

12. Ga—Riverside Mills v. Wyofski, 
85 S.E. 933, 16 GaApp. 599. 

Ind.—Mendenhall v. Mendenhall, 64 
N.E 2d £06, 116 Ind.App. 545. 
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from the record, 13 where there are alleged errors 
reviewable without a bill of exceptions; and the 
fact that some of the errors are improperly present¬ 
ed in the bill of exceptions does not authorize or 
require an affirmance where other errors are as¬ 
certainable from the record. 14 

Furthermore no dismissal will be ordered where 
the defects or errors in making the bill of excep¬ 
tions are due to no fault or laches of appellant or 
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of his counsel, 15 or where the errors are clerical, 
trivial, or the result of oversight. 16 The appellant 
must be responsible for all uncertainty and omis¬ 
sion in his bill of exceptions. 16 - 5 In at least one 
jurisdiction the failure to present a bill of exceptions 
is not ground for dismissal of the appeal. 16 - 10 

Particular defects. Failure to incorporate the evi¬ 
dence in the bill may warrant a dismissal of the ap¬ 
peal 17 or it may be sufficient justification for 


Md.—Petite v. Homes, Inc., 41 A.2d 
71, 184 Md. 377. 

Mo.—Davis v. Biles, App., 21 S.W.2d 

201 . 

Mont.—Koopman v. Mansolf, 149 P. 
491, 51 Mont. 48. 

4 C.J. p 487 note 18, p 573 note 48. 

Defect not aided "by statement of 
facts 

Where the bill of exceptions did 
not show or state that the testimony 
of the witness violating the rule was 
material, it could not be aided by the 
statement of facts. 

Tex.—Dowdy v. Furtner, Civ. App., 
198 S.W. 647. 

13. Cal.—Smith v. Goethe, 115 P. 
223, 159 C. 628, Ann.Cas.l912C 1205. 

14. Ala.—Sovereign Camp, W. O. 
W., v. Turner, 191 So. 473, 238 Ala. 
436—Sovereign Camp, W. O. W., v. 
Wiggins, 191 So. 470, 238 Ala. 424. 

Ark.—Headrick v. H. D. Williams 
Cooperage Co., 134 S.W. 957, 97 
Ark. 553. 

Ga.—Thomas v. Moore, 199 S.E. 320, 
5S Ga.App. 541. 

Ill.—Stanmeyer v. Rosen wald, 121 
Ill.App. 583. 

Mo.—Hubbard v. Fuchs, 64 S.W. 98, 
164 Mo. 426. 

On direction of verdict 

Although no assignment of error 
on direction of a verdict for plaintiff 
was in the record, it was not cause 
for dismissal of the bill of excep¬ 
tions where error was assigned 
therein on the overruling of defend¬ 
ant’s motion for a new trial. 

Ga.—Wheeler v. Salinger, 125 S.E. 
888 , 33 Ga.App. 300. 

15. Ga.—Hartley v. Marietta Nurs¬ 
ery Co., 76 S.E. 39, 138 Ga. 736. 

Ohio.—Winkler v. City of Columbus, 
App., 70 N.E.2d 145. 

4 C.J. p 487 note 20. 

Records destroyed by fire 
Where the records and papers in 
the case are destroyed by fire, so 
that only an incomplete bill of ex¬ 
ceptions can be presented, a re¬ 
versal will not be granted for al¬ 
leged error in rulings not appearing 
in the bill. ■ ■ ^ 

Ark.—Fellheimer v. Eagle, 95 S.W. 
139, 79 Ark. 201. 

16. Cal.—Bell v. Fee TJtle Co.,,231 
P. 598, 69 C.A. 437. • 
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Ga.—Wynn v. First Nat. Bank, 167 
S.E. 513, 176 Ga. 218. 

Miller v. Miller, 27 S.E.2d 242, 
70 Ga.App. 1—Life & Casualty Ins. 
Co. v. Smith, 187 S.E. 288, 53 Ga. 
App. 838. 

Mo.—Guaranty Savings & Loan 
Ass’n v. City of Springfield, App., 
113 S.W.2d 147, affirmed 139 S.W. 
2d 955, 346 Mo. 79. 

Ohio.—Kight v. Boren, App., 67 N.E. 
2d 48. 

S.C.—Mahon v. Spartanburg County, 
32 S.E.2d 368, 205 S.C. 441. 

Va.—Yonker v. Williams, 192 S.E. 
753, 169 Va. 294. 

4 C.J. p 488 note 21, p 573 note 48. 
Carbon copy instead of original bill 
A bill of exceptions will not be 
dismissed because it consists of a 
carbon copy, and not the original, 
as required by rule of court. 

Ga.—Carter v. Parrish, 114 S.E. 709, 
154 Ga. 531. 

Designation of defendant 

Where the original complaint was 
entitled against "D. K. A., adminis¬ 
tratrix” but the body of the com¬ 
plaint showed that the action was 
against defendant in a representative 
capacity, the word “administratrix” 
in the title was not merely descrip- 
tio personae, and defendant was not 
entitled to have the appeal dismissed 
on the ground that the bill of excep¬ 
tions, which was entitled against de¬ 
fendant “as administratrix,” was 
filed in a different action. 

Nev.—First Nat. Bank v. Abel, 41 
P.2d 1061, 56 Nev. 6. 

Inclusion of Improper matter 

A bill of exceptions is not vitiated 
by the fact that it contains matters' 
properly belonging to the record 
proper. 

Ark.—Jonesboro, etc., R. Co. v. 
Brookfield, 112 S.W. 977, 87 Ark. 
409. 

Md.—Junkins v. Sullivan, 73 A. 264, 
110 Md. 533. 

16.5 Ill.—Rogers v. Hall, 4 Ill. 6, 
3 Scamm. 6. 

Merkle v. Kegerreis, 112 N.E.2d 
175, 350 Ill.App. 103. 

Tex.—Taylor v. Taylor, Civ.App., 272 
S.W.2d 636, error refused no re- 
| versible error. 

116.10 Or.—Valley Concrete Pipe Co. 
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v. City of Albany, 303 P.2d 503— 
McCarty v. Seaboard Fire & Ma¬ 
rine Ins. Co. of N. Y. f 300 P.2d 
409—Williams v. Ragan, 143 P.2d 
209, 174 Or. 328. 

Not jurisdictional 

A defective bill of exceptions does 
not deprive the supreme court of 
jurisdiction of the appeal since the 
court can still consider the suffi¬ 
ciency of the pleadings. 

Or.—Smith v. City of Bandon, 13 P. 
2d 333, 141 Or. 684. 

17. Colo.—People v. Bristol, 20 P. 

2d 309, 92 Colo. 325. 

Mo.—Odell v. Metropolitan St. Ry. 
Co., 212 S.W. 849. 

Emory v. St. Louis Cooperage 
Co.. App., 137 S.W.2d 663—Deverell 
v. Eagle-Picher Lead Co., App., 137 
S.W.2d 473—Brown v. Eagle-Pich¬ 
er Lead Co., App., 136 S.W.2d 708— 
Auxvasse Quarry Co. v. Harrison, 
117 S.W.2d 384, 233 Mo.App. 62. 
Tenn.—Rose v. Brown, 143 S.W.2d 
303, 176 Tenn. 429. 

4 C.J. p 487 note 17. 

Appeal requiring all the evidence 
Where plaintiff petitioned for a 
writ of error to review a judgment 
in his favor, on the sole ground that 
the damages were grossly inade¬ 
quate, it cannot be said that the 
only evidence necessary for the deci¬ 
sion on the writ of error is that re¬ 
lating to the question of damages, 
since plaintiff might not be entitled 
to recover any damages, and the 
verdict could be considered as one 
for nominal damages, which is m the 
nature of a verdict for defendant, 
so that the writ of error must be 
dismissed where the bill of excep¬ 
tions did not contain all of the evi¬ 
dence. 

Va.—Colbert v. M. W. Callaham & 
Sons, 112 S.E. 756, 132 Va. 475. 

Recital of testimony sufficient 

(1) An appeal may not be dis¬ 
missed merely because appellants' 
bill of exceptions does not contain 
evidence taken at the trial, but re¬ 
cites that plaintiffs introduced tes¬ 
timony tending to prove all the al¬ 
legations of their petition and that 
defendant introduced evidence tend¬ 
ing to prove all the allegations of 
its answer. 
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an affirmance of the judgment, 18 where the er¬ 
rors assigned depend on the evidence. Similarly, 
where a statement of the facts which is necessary to 
a consideration of the errors is omitted, the judg¬ 
ment will be affirmed. 19 If a bill of exceptions con¬ 
tains enough to show affirmatively that the finding 
of the court was erroneous, a judgment will not be 
affirmed because of a failure to show that it con¬ 
tains all the evidence. 19 - 5 

An appeal may be dismissed because of failure to 
serve notice of the filing of a bill of exceptions, 20 
failure to group and to number the exceptions, 21 j 
or failure to bring up the motion as to which it is 
claimed that the court ruled erroneously; 22 or an j 


appeal may be dismissed because of an attempt in a 
single bill of exceptions to bring up two cases with 
a separate judgment in each case. 23 Likewise, a 
failure to have the bill of exceptions properly signed 
by the trial judge may be fatal, 24 at least where no 
reviewable matter appears in the common-law reo 
ord; 25 but the failure of appellant or his counsel 
to sign a bill of exceptions is harmless where the 
respondent fully presents his case and no prejudice 
results from such failure. 26 Where the bill of ex¬ 
ceptions fails to show any service thereof on the 
opposite party or his counsel, or any one interested 
! in sustaining the judgment, or where such bill fails 
| to show any acknowledgment or waiver of service, 
j the writ of error will be dismissed. 27 The presenta- 


Mo.—Mott v. Chicago, R. I. & P. Ry. 
Co., App., 79 S.W.2d 1057. 

(2) An appeal could not be dis¬ 
missed on the ground that a recital 
in the bill of exceptions that the 
parties had introduced evidence tend¬ 
ing to prove their respective plead¬ 
ings was inconsistent with the trial 
court’s alleged statement on denial 
of plaintiffs' motion for new trial 
that no case for the jury had bean 
made, particularly where the alleged 
statement appeared only in respond¬ 
ent's motion to set aside an order 
approving the bill of exceptions, 
which motion was preserved by bill 
filed at a subsequent term, and there 
was no appeal from an order deny¬ 
ing such motion. 

Mo.—Mott v. Chicago, R. I. & P. 
Ry. Co., supra. 

18L Ga.—Hiott v. Hiott, 160 S.E. 500, 
173 Ga. 392—Amerson v. Harley, 
92 S.E. 647, 147 Ga. 24. 

Satterwhite v. Mansfield, 85 S.E. 
2d 802, 91 Ga.App. 450. 

Ind.—Smith v. Gerner, 85 N.E.2d 
516, 119 Ind.App. 247. 

Neb.—Olsen v. Grosshans, 71 N.W.2d 
90, 160 Neb. 543—In re Vance’s 
Estate, 30 N.W.2d 677, 149 Neb. 
220 . 

Ohio.—Martien Electric Co. v. Har- 
riman Nat. Bank, 171 N.E. 614, 
35 Ohio App. 42. 

Tenn.—Heath v. Huffman, 127 S.W. 
2d 282, 23 Tenn.App. 132—Bourne 
v. Barlar, 67 S.W.2d 751, 17 Tenn. 
App. 375. 

Va.—W. L. Lawrence & Son v. 
Merkel, 189 S.E. 162, 167 Va. 297. 

Recital of evidence, not in record, in¬ 
sufficient 

Where a judgment sustaining a 
plea of res adjudicata shows that a 
hearing was had and evidence intro¬ 
duced, but the bill of exceptions, al¬ 
though reciting that it contains all 
the evidence, does not set out the 
record of the former action or con¬ 
tain any evidence whatever, the 


judgment must necessarily be af¬ 
firmed. 

Ga.—Fincher v. Davis, 112 S.E. 656, 
28 Ga.App. 541. 

Reference to bond 

Court of appeals erred in affirming 
judgment on road contractor's bond 
! on ground that bill of exceptions did 
not affirmatively show that it con¬ 
tained all evidence before trial court, 
as recited therein, because it con¬ 
tained no copy of construction con¬ 
tract, which bond recited was at¬ 
tached thereto, hut should have con¬ 
sidered appeal on merits, where bill 
recited that bond, set out therein 
without such attached document, was 
in words and figures as introduced 
in evidence. 

Ala,—John E. Ballenger Const. Co. v. 
Joe F. Walters Const. Co., 184 So. 
273, 236 Ala. 546. 

19. Ga.—Leggett v. Pridgen, 102 S. 
E. 829, 150 Ga. 115. 

Wash.—Cloquet v. Department of 
Labor and Industries of Washing¬ 
ton, 80 P.2d 547, 195 Wash. 178. 
19.5 Ohio.—Waloski v. Waloski, 

App., 69 N.E.2d 157. 

i 20. Ga.—Connor v. Connor, 90 S.E. 
2d 581, 212 Ga. 92. 

R.I.—Smith v. William H. Haskell 
Mfg. Co., 65 A. 610, 28 R.I. 91. 

21. N.C.—Davis v. Wall, 55 S.E. 350, 
142 N.C. 450. 

22. Okl.—Covington v. Cater, 184 P. 
112, 76 Okl. 42. 

23. Ga.—Paschal v. Morgan, 91 S.E. 
285, 19 Ga-App. 245. 

24. Ill.—Tibbitts-Hewitt Grocery 

Co. v. Cohen, 256 IIl.App. 459— 
Songer v. Pfeiffer, 199 Ill.App. 190. 

Mo.—Lanham v. Civic Theatre Corp., 
App., 147 S.W.2d 675—Merrill v. 
Johnson, App., 184 S.W. 1191. 

Ohio.—De Moss v. Conart Motor 
Sales, 78 N.E.2d 675, 149 Ohio St 
299—Veres v. Molnar, 63 N.E.2d 
678, 146 Ohio St. 16. 

Affirmance 

The absence of a properly settled 
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case on appeal does not entitle ap¬ 
pellee to a dismissal, but the judg¬ 
ment must be affirmed where there is 
no error on the face of the record 
proper. 

N.C.—Barrus v. Wilmington, etc., R. 

Co., 28 S.E. 187, 121 N.C. 504_ 

Hicks v. Westbrook, 28 S.E. 1S8 
121 N.C. 131. 

Assignment of error overruled 

An assignment of error must be 
overruled, the bill of exceptions not 
appearing in the record to have been 
approved by the trial judge, or to 
having been filed in the trial court. 
Tex.—Houston E. & W. T. Ry. Co. v. 

Samford, Civ.App., 181 S.W. 857. 
Motion to strike proper 

A motion to strike the bill of ex¬ 
ceptions is the proper remedy where 
it is not properly signed and settled. 
S.D.—Schlachter v. St. Bernard's Ro¬ 
man Catholic Church, 105 N.W. 279, 
20 S.D. 186. 

Wash.—Northern Pac., etc., R. Co. v. 

Coleman, 28 P. 514, 3 Wash. 228. 
Motion to quash proper 

An objection that a bill of excep¬ 
tions was not properly settled and 
allowed should be raised by a motion 
to quash, and not by a motion to dis¬ 
miss the appeal. 

Neb.—Carlson v. Beckman, 53 N.W. 
203, 35 Neb. 392. 

Ex mere xnotu notice of failure to 
authenticate 

The supreme court will take no¬ 
tice ex mero motu that a bill of ex¬ 
ceptions was not authenticated by 
the judge as required by statute. 
Ala.—Sharpe v. Hughes, 80 So. 798, 
202 Ala. 510. 

25. Ill.—Tibbitts-Hewitt Grocery 

Co. v. Cohen, 256 Ill.App. 459. 

26. Cal.—Bell v. Fee Title Co., 231 
P. 598, 69 C.A. 437. 

27. Ga.—Barbaree v. Coffin, 92 S.E. 
2d 860, 212 Ga. 370—Kirby v. 
Woods, 90 S.E.2d 4, 212 Ga. 20— 
Benefield v. Luther, 81 S.E.2d 513, 
210 Ga. 544—Statham v. Saxon, 80 
S.EL2d 182, 210 Ga. 369—Mahon v. 
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tion of a bill of exceptions to the trial judge with¬ 
out notice to the defendant in error or his attorneys 
that it would be so presented does not require dis¬ 
missal of a writ of error. 27 - 5 

The fact, however, that the copy of a bill of ex¬ 
ceptions served on defendant is different from the 
original is no ground for dismissing the writ of er¬ 


ror, 28 and the fact that the evidence is not properly 
briefed, or that immaterial matter is included in the 
bill, is not cause for the dismissal of the writ. 29 
A writ of error or bill of exceptions will not be 
dismissed for a failure to name and specify parties 
where such names are ascertainable from recitals in 
the bill, 29 - 5 or from the caption of the bill or rec¬ 
ord, 29 - 10 or where the names are supplied by amend- 


Duncan, 79 S.E.2d 811, 210 Ga. 
276—Bardin v. Wender Realty Co., 
78 S.E.2d 785, 210 Ga. 243— 

Nichols v. Nichols, 78 S.E.2d 513, 
210 Ga. 232—Chitwood v. Chitwood, 
77 S.E.2d 524, 210 Ga, 40—Peterson 
v. Peterson, 74 S.E.2d 549, 209 Ga. 
529—Boyd v. Boyd, 74 S.E.2d 6, 209 
Ga. 455—Branham v. Branham, 72 
S.E.2d 713, 209 Ga. 373—Jones v. 
Dinkins, 71 S.E.2d 626, 209 Ga. 
272—Newton v. Bailey, 67 S.E.2d 
239, 208 Ga. 417—Irwin v. Le 

Craw, 58 S.E.2d 383. 206 Ga. 702— 
Bodenheimer v. Pulton Nat. Bank 
of Atlanta, 55 S.E.2d 357, 205 Ga. 
829—West Lumber Co. v. Harris, 
50 S.E.2d 15, 204 Ga. 343—Dawson 
v. Deumark, 49 S.E.2d 898, 204 
Ga. 464—Mauldin v. Mauldin, 45 
S.E.2d 818, 203 Ga. 123—Hanson v. 
Willingham, 18 S.E.2d 680, 193 

Ga. 385—Ray v. Oconee Naval 
Stores Co., 9 S.E.2d 632, 190 Ga. 
402—Davis v. Gillespie, 181 S.E. 
167, 180 Ga, 850—Sis trunk v. 

Lipscomb-Weyman-Connors Co., 
175 S.E. 12, 179 Ga. 48—Johnson 
v. Kent, 129 S.E. 102, 160 Ga. 792. 

Lee Merritt Hatchery, Inc. v. 
Burt, App., 93 S.E.2d 420—State 
Mut. Ins. Co. v. Clement, 91 S.E.2d 
200, 93 Ga,App. 215—Atlanta 

Newspapers v. Watts, 90 S.E.2d 
52, 92 Ga.App. 843—Yancey Bros. 
Co. v. Bowing, 88 S.E.2d 566, 92 
Ga.App. 29—Feldman v. Benson, 84 
S.E.2d 710, 90 Ga.App. 824—Fol¬ 
som v. Rountree Grocery Co., 80 
S.E.2d 492, 89 Ga,App. 662—C. M. 
Hall Motors v. Decatur Lincoln 
Mercury Co., 74 S.E.2d 561, 87 Ga. 
App. 664—Patterson v. State, 74 
S.E.2d 557, 87 Ga.App. 666—Roy 
Livingston, Inc. v. Sower, 74 S.E. 
2d 485, 87 Ga.App. 538—Snell v. 
Smith, 72 S.E.2d 464, 86 Ga.App. 
756—Miller v. Riegel Textile Corp., 
71 S.E.2d 574, 86 Ga.App. 554— 
Strickland Motors v. Hudson, 67 S. 
E.2d 253, 84 Ga.App. 727—Outlaw 
v. Premium Distributing Co., 63 S. 
E.2d 260, 83 Ga.App. 198—Godwin 
v. Atlantic Steel Co., 61 S.E.2d 155, 
82 Ga.App. 391—City of Dalton v. 
Cochran, 55 S.E.2d 907, 80 Ga.App. 
252—Cagle v. Savage, 55 S.E.2d 
769, 80 Ga.App. 241—Hendrix v. 
Toledious, 55 S.E.2d 752, 80 Ga. 
App. 160—Harrison v. Segars, 53 
S.E.2d 126, 79 Ga.App. 117—Stepp 
v. North Ga. Feed & Fertilizer Co., 
50 S.E.2d 377, 78 Ga.App. 240- 
Armour v. Savage, 48 S.E.2d 680, 


77 Ga.App. 335—Greene v. Kelly, 
29 S.E. 2d 647, 70 Ga-App. 806— 
Daniel v. Virginia-Carolina Chem¬ 
ical Corporation, 177 S.E. 925, 50 
Ga.App. 275—Wittels v. Wigley, 
164 S.E. 88, 45 Ga.App. 208—Dig¬ 
gers v. Bank of Ringgold, 99 S.E. 
222, 23 Ga.App. 697—Bentley v. 
Irvin, 97 S.E. 270, 23 Ga.App. 22— 
Cox v. Gulf Guano Co., 94 S.E. 
582, 21 Ga.App. 421. 

4 C.J. p 570 note 91. 

Acknowledgment or waiver prior to 
certification 

(1) In absence of proof of service 
of bill of exceptions or waiver there¬ 
of, supreme court was without juris¬ 
diction of writ of error. 

Ga.—Conley Housing Corp. v. Cole¬ 
man, 78 S.E.2d 503, 210 Ga. 219. 

(2) Where notice of presentation 
of bill of exceptions was acknowl¬ 
edged and further notice was waived 
therein and acknowledgment was 
made two days before certificate of 
judge approving bill of exceptions, 
such acknowledgment referred to no¬ 
tice required by statute of intent to 
present bill of exceptions to judge, 
and not to statute requiring service 
of bill of exceptions within ten days 
after it was certified, and hence bill 
of exceptions was dismissed for lack 
of service. 

Ga.—Henry v. Gillis, 50 S.E.2d 73, 
204 Ga. 397. 

(3) Where counsel for defendant 
in error, prior to presentation or 
certification of bill of exceptions, 
signed an acknowledgment and waiv¬ 
er of service of bill of exception as 
required by statute, motion to dis¬ 
miss bill of exception for want of 
service thereof after it was signed 
was properly denied. 

Ga.—McGreggor v. W. L. Florence 
Const. Co., 65 S.E.2d 809, 218 Ga. 
176. 

(4) Where record affirmatively dis¬ 
closed that attorney for defendant 
in error acknowledged service of bill 
of exceptions on same day that judge 
signed certificate, that signatures 
were made in chronological sequence 
would be presumed and hence writ 
of error was not dismissible on 
ground that bill of exceptions was 
not served on defendant in error 
after being signed and certified by 
judge. 

Ga.—Barwick v. Wind, 48 £>.E.2d 

523, 203 Ga. 827. 
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27.5 Ga.—Midtown Chain Hotels Co. 
v. Bender, 49 S.E.2d 779, 77 Ga- 
App. 723. 

28. Ga—City of East Point v. 
Christian, 151 S.E. 42, 40 GaApp. 
633. 

29. Ga.—Hall v. Macon, D. & S. R. 
Co., 43 S.E.2d 582, 75 Ga.App. 460— 
Wood v. Louisville & N. R. Co., 97 
S.E. 662, 23 GaApp. 100. 

Failure to put evidence in narrative 
form 

Where exceptions comprised only 
sixteen printed pages, and most of 
the evidence was reduced to brief 
narrative form, the exceptions would 
not be dismissed because part of the 
evidence was set forth by question 
and answer. 

Mass.—Zacharer v. Town of Wake¬ 
field, 195 N.E. 893, 291 Mass. 90. 
Failure to put evidence in question 
and answer form 

Appellant in an equity case was 
not entitled as of right to have the 
evidence considered for any purpose 
on appeal in view of Sup.Ct.Rules, 
rule 7 subd 3, where all her evi¬ 
dence was presented in narrative 
form. 

Mont.—Security State Bank of Havre 
v. McIntyre, 228 P. 618, 71 Mont. 
186. 

29.5 Ga.—Crowley v. Hughes, 40 
S.E.2d 570, 74 Ga.App. 531. 

Designation as plaintiff or defendant 

(1) While good practice requires 
that plaintiff or plaintiffs and de¬ 
fendant or defendants in a bill of 
exceptions should be expressly desig¬ 
nated as such by their names, the 
failure to do so will not work a dis¬ 
missal of the bill of exceptions, if 
on its face it affirmatively and un¬ 
equivocally shows who are the par¬ 
ties thereto. 

Ga.—Barbee v. Barbee, 41 S.E.2d 
126, 201 Ga. 763—Greenwood v. 
Greenblatt, 161 S.E. 135, 173 Ga. 
551. 

(2) Where it was manifest from 
bill of exceptions and record which 
party was plaintiff in error and 
which parties were defendants in 
error, writ of error would not be 
dismissed on ground that bill of ex¬ 
ceptions did not name parties. 

Ga.—Lightfoot v. Applewhite, 91 
S.E.2a 37, 212 Ga. 136. 

29.10 Ga.—Webb & Martin v. An- 
derson-McGriff Hardware Co. p 3 
S.E.2d 882, 188 Ga. 291. 
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ment and acknowledgment of service has been made 
on the bill of exceptions. 29 - 16 A failure to make 
assignments of error, presented with the bill of ex¬ 
ceptions, a part thereof is not ground for dismissal 
of appeal; 30 nor is the failure to enumerate, in an 
order appealed from, all the papers on which the 
order was based 31 


b. Failure to Take Proceedings in Time 

Where the proceedings pertaining to the bringing up 
of the bill of exceptions were not taken in time, an ap¬ 
peal may be dismissed or the judgment affirmed. 

Unless the time for settling and filing a bill of ex¬ 
ceptions has been duly extended, 32 or unless the 
delay was not due to appellant’s fault or laches, 33 
where bill of exceptions was not presented 34 or ten¬ 
dered 35 to the trial judge, or certified by 


Washburn Storage Co. v. General 
Motors Corp., S3 S.E.2d 26. 90 Ga. 
App. 3 SO. 

29.15 Ga.—Webb & Martin v. An- 
derson-McGriff Hardware Co., 3 
S.E.2d 862, 188 Ga. 291. 

Cram v. Daniel, 54 S.E.2d 487, 
79 Ga.App. 647. 

30. Fla.—Thomas ▼. Price, 48 So. 
17, 56 Fla. 694. 

31. Cal.—Shively v. Kochman, 68 
P.2d 255, 20 CA.2d 688. 

N.D.—State v. Bleth, 127 N.W. 1043, 
21 N.D. 27. 

An appeal from an order denying 
a new trial will not be dismissed be¬ 
cause the bill of exceptions does not 
contain copies or the substance of 
any of the exhibits admitted in evi¬ 
dence. 

Cal.—Casey v. Gibbons, 68 P. 1032, 
136 C. 368. 

32. Md.—State v. Emerson & Mor¬ 
gan Coal Co., 133 A. 601, 150 Md. 
429. 

Or.—Clark v. Opp, 66 P.2d 1179, 156 
Or. 197. 

33. Ga-—Brisendine v. Brisendine, 
111 S.E 22, 152 Ga. 745. 

Parrish v. Central of Georgia 
Ry. Co., 135 S.E. 762, 36 Ga.App. 
133—Strickland v. Brannen, 89 
S.E. 377, 18 Ga-App. 325—Lofton v. 
Garrison, 85 S.E 927, 16 Ga.App. 
616. 

Ohio.—Winkler v. City of Columbus, 
App., 70 N.EL2d 145. 

Signature after certification 

Where neither plaintiff in error 
nor his counsel signed purported bill 
of exceptions, as required by statute 
until after it was certified by the 
trial judge, it would be dismissed on 
motion. 

Ga.—Mitchell v. Tow, 94 S.E. 1012, 
147 Ga. 560. 

34. Ala.—Gorman-Gammill Seed & 
Dairy Supply Co. v. Morton, 84 
So. 766, 203 Ala. 530. 

Wofford Oil Co. v. City of Rus¬ 
sellville^ 100 So. 304, 20 Ala.App. 
14. 

Ark.—Terral v. Bennett, 144 S.W.2d 
722, 201 Ark. 347. 

Ga.—Wright v. Hardin. 72 S.R2d 
769, 209 Ga- 368—Durrell v. White, 
31 S.E.2d 461, 198 Ga. 253—Dill v. 
Taylor, 127 S.E 737, 160 Ga. 234. 

* Wood v. Malone, 59 S.R2d 707, 78 
CtauApp. 309—Harris v. Barry Fi¬ 


nance Co., 50 S.E.2d 169, 78 Ga. 
App. 35—Allen v. Hix Green Buick 
Co., 50 S.E.2d 167, 78 Ga.App. 34— 
Bryant v. State. 39 S.E.2d 452, 74 
Ga.App. 223—Gavant v. Berger, 
181 S.E. 210, 51 Ga.App. 628— 
Haygood v. McDevitt, 148 S.E. 
357, 39 Ga.App. 647—Cone v. 

Hunter, 145 S.E. 912, 39 Ga.App. 
15—Carpenter v. State, 141 S.E. 
83, 37 Ga-App. 609—Burnett v. 

McDaniel & Co., 133 S.E. 268, 35 
Ga.App. 367—Wright v. Moon, 116 
S.E 545, 30 Ga.App. 87. 

Philippine.—Yturralde v. Santos, 5 
Philippine 485, 4 Off.Gaz. 123— 

Patricio v. Aragon, 4 Philippine 
615, 4 Off.Gaz. 529. 

Bill stricken. 

A bill of exceptions not prepared 
and presented for allowance within 
the time fixed will be stricken. 

Wyo.—Burnett v. Giblin, 267 P. 689, 
38 Wyo. 421. 

35. Ark.—Mitchell v. Eagle, 198 
S.W.2d 70, 210 Ark. 887. 

Ga.—Capers v. Ball, 87 S.E.2d 85, 
211 Ga. 502—Adams v. McGehee, 
86 S.E2d 525, 211 Ga. 498—Wil¬ 
liams v. Blanton, 86 S.E.2d 504, 
211 Ga. 491—Salyard v. Salyard, 
63 S.R2d 398, 207 Ga. 619—Dur¬ 
rell v. White, 31 S.E.2d 461, 198 
Ga. 253—McMillan v. Milledgeville 
Brick Works Co., 14 S.E.2d 570, 
192 Ga. 79—Wilson v. Dobbs, 5 
S.E.2d 8, 189 Ga. 29—Whiteman v. 
Federal Land Bank, 193 S.E 881, 
185 Ga. 26—Friendship Primitive 
Baptist Church v. Fuller, 179 S. 
E. 343, 180 Ga. 469. 

Charles S. Martin Distributing 
Co. v. Mason & Dixon Motor Lines, 
86 S.K2d 336, 91 Ga.App. 560— 
Scofield v. Wisdom Motor Co., 74 
S.E.2d 672, 87 Ga.App. 618—Fol¬ 
som v. Koren, 54 S.E.2d 159, 79 
Ga.App. 438—Strickland v. Arnall, 
46 S.E.2d 144, 76 Ga.App. 389— 
Malone v. Evans, 38 S.E.2d 816, 
74 Ga.App. 34—Heaton v. State, 4 
S.E2d 98, 60 Ga.App. 428—Howell 
v. Comelison, 198 S.E. 803, 58 
Ga.App. 437—Coker v. Life & Cas¬ 
ualty Ins. Co. of Tennessee, 180 
S.E. 236, 51 Ga~App. 232—McLen¬ 
don v. Pickron, 166 S.E. 219, 45 
Ga.App. 833. 

Ky.—Leslie County v. Hoskins, 195 
S.W. 142, 175 Ky. 821, 

4 C.J. p 570 note 93. 
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Failure to certify in time 

(1) A writ of error will not be 
dismissed because the bill of excep¬ 
tions was not certified -within the 
time allowed by law, where it appears 
by the entry of the presiding judge 
on the bill that it was originally ten¬ 
dered within the time prescribed by 
law, and, having been returned to 
counsel for correction, was again 
received by the judge within ten 
days, corrected as required, and 
thereupon was certified and signed by 
him. 

Ga.—McDonald v. Ludowici, 60 S.E. 

337, 3 Ga.App. 654. 

(2) It is not essential to juris¬ 
diction of reviewing court of writ 
of error that bill of exceptions be 
certified by trial judge within statu¬ 
tory period, and delay in certifica¬ 
tion is not fatal if bill is tendered 
in time, in absence of unreasonable 
lapse of time sufficient to raise pre¬ 
sumption of negligence by plaintiff in 
error, or some act of plaintiff in er¬ 
ror or his counsel. 

Ga.—Turner v. Turner, 12 S.E.2d 

633, 191 Ga. 123. 

Failure to tender cross bill 

When the cross bill of exceptions 
was not tendered within thirty days 
from the date of service of the prin¬ 
cipal bill, it must be dismissed, al¬ 
though affirmance, on the main bill, 
leaves the case to be tried again in 
the court below, notwithstanding Civ. 
Code (1910) § 6139. 

Ga.—Everett v. Shy, 118 S.E. 577, 30 

Ga.App. 383. 

Retender 

(1) If trial judge returns bill of 
exceptions to plaintiff in error for 
correction, and he fails to retender 
it to judge within thirty days in 
case of ordinary bills of exception or 
twenty days in case of fast bills, 
writ of error must be dismissed un¬ 
less such failure was occasioned by 
providential or other imperative 
causes not reasonably within con¬ 
trol of excepting party. 

Ga.—Turner v. Turner, 12 S.R2d 633, 

191 Ga. 123. 

(2) Where a bill of exceptions is 
returned to counsel for correction, 
bill should be retendered to judge in 
its corrected form within a reason¬ 
able time, and where no sufficient 
reason was shown, a delay of nearly 
three months in retendering a cor- 
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him 36 or signed 37 by the trial judge, or served 1 on the adverse party, 38 or filed 39 or otherwise 


rected bill of exceptions was unrea¬ 
sonable and writ of error would be 
dismissed. 

Ga.—Wilkes v. Aderhold, 44 S.E.2d 
248, 202 Ga. 641. 

(3) Where final judgment was ren¬ 
dered August 7, and losing party ten¬ 
dered bill of exceptions on October 
6, but judge returned it for submis¬ 
sion to opposing counsel, and on Oc¬ 
tober 23 opposing counsel returned 
it to counsel for plaintiffs in error 
with notation of objections, who held 
it without further action until Jan¬ 
uary 22, when he merely notified 
judge that plaintiffs in error could 
not agree to proposed changes but he 
would take the matter up with op¬ 
posing counsel, and it was thus held 
until March 9, when counsel for both 
parties agreed on it and judge sign¬ 
ed it, delay in tendering was unrea¬ 
sonable and writ of error must be 
dismissed. 

Ga.—Turner v. Turner, supra. 

36. Ga.—Gilbert v. Moody, 74 S.E. 
2d 879, 209 Ga. 637—Whiteman v. 
Federal Land Bank, 193 S.E. 881, 
185 Ga. 26—Jensen v. Jacobs Phar¬ 
macy Co., 85 S.E. 873, 143 Ga. 724. 

Godwin v. Hudson, 95 S.E.2d 291, 
94 Ga.App. 491. 

Death of trial judge 

The judgment will not be reversed 
because the death of the trial judge 
deprived appellant of an approved 
bill of exceptions, where no excuse 
appeared for failure to secure its ap¬ 
proval within five weeks after judg¬ 
ment and before the judge’s disabil¬ 
ity. 

Tex.—City of Henderson v. Fields, 
Civ.App., 194 S.W. 1003, error re¬ 
fused. 

Premature certification held no 
ground for dismissal 
Ga.—James v. Hill, 84 S.E.2d 92, 90 
Ga.App. 734. 

37. Ark.—Terral v. Bennett, 144 S.W. 
2d 722, 201 Ark. 347. 

Ga.—Capers v. Ball, 87 S.E.2d 85, 211 
Ga. 502. 

Md.—Kelly v. Huber Baking Co., 125 
A. 782, 145 Md. 321—Bastable v. 
Bastable, 124 A. 866, 144 Md. 213. 
Vt.—Haven v. Ward’s Estate, 114 A. 
2d 413, 118 Vt. 501. 

In Alabama the trial judge's fail¬ 
ure to sign the bill of exceptions 
within sixty days after its presenta¬ 
tion will not justify dismissal of the 
appeal although the bill may be 
stricken on motion. 

Ala.—Parker v. Duke, 157 So. 436, 229 
Ala. 361. 

38. Ga.—Morris v. Wilson, 126 S.E. 
795, 159 Ga. 522—Farmers’ & Mer- 

♦ - .chants' Bank v. Willie, 120 SJE. 
* 603, 157 Ga, 39—Spratt Chair Co. v. 
.Etna Ins. Co., 115 S.E. 647, 154 Ga. 


840—Harper v. Burks, 74 Ga. 412— 
Phillips v. McNeice, 50 Ga. 358. 

Salvation Army v. Eleventh Hour 
Service, 47 S.E.2d 893, 77 Ga.App. 
196—Furlow v. Sanders, 19 S.E.2d 
533, 67 Ga,App. 34—Blizzard v. 

Blizzard, 8 S.E.2d 679, 62 Ga.App. 
244—Attaway, for Use of Carmich¬ 
ael v. Dieckmann, 3 S.E.2d 758, 60 
Ga.App. 276—Anglin v. Reid, 199 
S.E. 255, 58 Ga.App. 510—Albany 
Hardware & Mill Supply Co. v. 
Haire, 117 S.E. 771, 30 Ga.App. 261. 
4 C.J. p 304 note 20 [cj. 

Time of service of bill of exceptions 
see supra § 880. 

Where a nonresident was made a 
party defendant to the bill of excep¬ 
tions and served as provided in Civ. 
Code (1910) § 6161, the writ of error 
will not be dismissed. 

Ga.—Pinion v. Henry, 105 S.E. 634, 26 
Ga.App. 115. 

39. Ark.—Dixie Life & Accident Ins. 
Co. v. Leach, 126 S.W.2d 926, 197 
Ark. 1072. 

Cal.—Anderson v. Anderson, 122 P.2d 
561, reheard 126 P.2d 614, 20 C.2d 
431. 

Ga.—De La Perriere v. Williams, 172 
S.E. 919, 178 Ga. 274—Bray v. Lang¬ 
ley, 151 S.E. 376, 169 Ga. 733— 
Felker v. Still, 127 S.E. 609, 160 
Ga. 104—Fuller v. Phoenix Const. 
Co., 89 S.E. 718, 145 Ga. 656—Gillis 
v. Snow, 64 S.E. 326, 132 Ga. 457. 

Taylor v. Puett, 174 S.E. 550, 49 
Ga.App. 186—Cone v. Buckner, 147 
S.E. 404, 39 Ga.App. 472—Gibbs v. 
John Hancock Mut. Life Ins. Co., 
133 S.E. 749, 35 Ga.App. 505—Ta¬ 
tum v. Trapnell, 117 S.E. 251, 30 
Ga.App. 104—Young v. Exchange 
Nat. Bank of Fitzgerald, 112 S.E. 
152, 28 Ga.App. 529—Pate v. Kister, 
110 S.E. 756, 28 Ga.App. 278. 

Ind.—Tourkow v. Hoover, 108 N.E.2d 
195, 122 Ind.App. 676—Alyea v. 

Alyea, 48 N.E.2d 1003, 113 IndApp. 
448. 

Iowa.—Berner v. Jordan, 290 N.W. 53, 
227 Iowa 1106. 

Ky.—Warders v. Louisville & Nash¬ 
ville R. Co., 225 S.W.2d 98, 311 Ky. 
673—Kohn v. Reeves, 157 S.W.2d 
121, 288 Ky. 765. 

Mo.—Todd Land Corp. v. Cox, App., 
137 S.W.2d 482. 

Neb.—Gernandt v. Beckwith, 71 N.W. 

2d 303, 160 Neb. 719. 

Ohio.—Mayborn v. Continental Cas. 
Co. of Chicago, 133 N.E.2d 433, 165 
Ohio St. 87. 

Jones v. Jones, App., 134 N.E.2d 
735—In re Rodgers' Estate, App., 
131 N.E.2d 258—Hoefler & Stoeck- 
lein Co. v. Martin, 91 N.E.2d 704, 
87 Ohio App. 51—Jones v. Griffith, 
App., 77 N.E.2d 75—Le Deox v. 
Marchetti, App., 66 N.E.2d 325— 
Thacker v. Matthews, 43 N.E.2d 108, 
70 Ohio App. 314. 
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Or.—Tellkamp v. Mcllvaine, 199 P. 

2d 246, 184 Or. 474. 

R.I.—Trainor v. Miller, 113 A. 393. 

Va.—Bragg v. Justus, 106 S.E. 335, 
129 Va. 354. 

Case reviewable on technical record 

A motion to dismiss an appeal be¬ 
cause the bill of exceptions was not 
filed within the prescribed time will 
not be granted where the case on 
appeal is reviewable on the technical 
record. 

Tenn.—Jackson v. Mount Pleasant 
Combination Cash Stores, 5 Tenn. 
Civ.App. 511. 

Clerical error corrected 
Where a clerical error in the date 
of filing of the bill of exceptions was 
corrected by the clerk to show that 
it was filed in the clerk's office with¬ 
in fifteen days of its certification by 
the judge, the writ was not dismis- 
sible. 

Ga.—Kersey v. Barfield, 167 S.E. 925, 
46 Ga.App. 442. 

Date of filing apparent from certifi¬ 
cate 

A motion to dismiss exceptions be¬ 
cause not filed in time will be over¬ 
ruled, although the exceptions are 
not dated, where it appears from the 
date of the judge's certificate that 
they were presented in time. 

Ga.—Copeland v. White, 87 S.E. 846, 
17 Ga.App. 565. 

Exceptions pendente lite 

The fact that exceptions pendente 
lite assigning error on rulings of the 
court made during the trial were 
made more than twenty-five days 
after motion for new trial was over¬ 
ruled is not ground for dismissing 
writ of error. 

Ga.—Carter v. Parrish, 114 S.E. 709, 
154 Ga. 531. 

Filing after death of one of parties 

The fact that bill of exceptions on 
plaintiffs appeal was filed after the 
death of one of the defendants, and 
without revivor, was not ground for 
dismissal, as the appeal might be 
heard as though there had been no 
attempt to file a bill of exceptions. 
Ky.—Gish Banking Co. v. Leach- 
man's Adm'r, 169 S.W. 481, 159 Ky. 
769. 

Filing not jurisdictional 
An appeal will not he dismissed 
because of delay in filing a bill of ex¬ 
ceptions where the filing of a bill of 
exceptions is not a jurisdictional re¬ 
quirement. 

Or.—Vawter v. Rogue River Valley 
Canning Co., 257 P. 23, 124 Or. 94. 

Error independent of bill 
A motion to dismiss appeal be¬ 
cause of failure to file bill of excep¬ 
tions in trial court within statutory 
time will be overruled, as some error 
to be assigned may be exemplified 
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perfected, 40 within the time prescribed by law, 
the appeal or writ of error may be dismissed, or 
the judgment affirmed, as the case may be. The 
appellate court may also refuse to consider a bill 
of exceptions which has not been presented for 
settlement within the time allowed. 41 If the bill of 
exceptions is not submitted in time, but it is never¬ 
theless signed by the court within the time limited i 
by statute, since appellee has not suffered any injury 
from such delay, it will not be dismissed. 42 

In some jurisdictions, however, a failure to settle 
a bill of exceptions in the time required by statute 
or rule of court will not result in a dismissal of the 
appeal, 43 and appellant is entitled to have the court 
consider the matter involved in the record or judg¬ 
ment roll alone. 44 


§ 1108. - Making Up Case or Statement 

a. In general 

b. Failure to take proceedings in time 

a. In General 

Where there are defects or omissions in the case-made 
or statement of facts, the appeal may be dismissed or the 
i judgment affirmed. 

On motion in the appellate court, a case or state¬ 
ment of facts, not made up, settled, signed, and filed 
as required by statute, will be stricken from the 
record; 45 or, according to the practice in the par¬ 
ticular jurisdiction and to the nature of the particu¬ 
lar defect in the case or statement, the appeal or 
writ of error will be dismissed or the judgment be¬ 
low affirmed, 46 or the judgment will be arrested, 47 


on record independently of bill of ex¬ 
ceptions. 

Ohio.—Davis v. Davis, App., 90 N.E.2d 
875. 

Xn Missouri it is provided that an 
appellant can file his bill of excep¬ 
tions at any time before he is re¬ 
quired to serve his abstract of rec¬ 
ord and hence it is not ground for 
dismissing an appeal that the bill of 
exceptions was not filed within the 
time allowed by the trial court. 

Mo.—Grouch v. Heffner, 171 S.W. 23, 
184 Mo.App. 365. 

40. G&.—Mathis v. Prigmore, 96 S. 
E. 1038, 148 Ga. 497. 

41. Ala.—Meade v. Meade, 98 So. 812, 
210 Ala. 547—General Ordnance Co. 
v. Bowen, 96 So. 753, 209 Ala. 574. 

Graham v. 'Wall, 77 So. 421, 16 
Ala.App. 271. 

Ind.—McMurran v. Hannum, 113 N.E. 
238, 185 Ind. 326. 

Neb.—Gernandt v. Beckwith, 71 N.W. 

2d 303, 160 Neb. 719. 

Ex xnero motn notice of late present¬ 
ment 

The supreme court will take notice 
ex mero motu that a bill of excep¬ 
tions was not presented within the 
time prescribed by statute. 

Ala.—Sharpe v. Hughes, 80 So. 79%, 
202 Ala. 510. 

42. Md.—Gwynn Oak Park v. Beck¬ 
er, 10 A.2d 625, 177 Md. 528—Mid- 
dendorf, Williams & Co. v. Alex¬ 
ander Milburn Co., 113 A, 348, 137 
Md. 583. 

Excusable delay in correction 

Where petition for injunction was 
dismissed on general demurrer on 
April 3 and bill of exceptions was 
tendered on April 4, and the judge 
directed its submission to the oppo¬ 
site counsel, who on April 7 sub¬ 
mitted to the court written objec¬ 
tions, and the judge on April 21 re¬ 
turned it to plaintiff's counsel with 
objections written thereon, and it 
was corrected to conform to the 
court's requirements, and mailed to 


the judge, who on May 14 certified 
the bill as corrected, and stated that 
it was through no fault of plaintiff 
that bill was not received in due 
course of mail, the writ of error 
would not be dismissed because the 
bill was not corrected within a rea¬ 
sonable time, in view of Civ.Code 
(1910) § 6158. 

Ga,—Douglas v. Forrester, 102 S.E. 
347, 150 Ga. 57. 

43. Utah.—Johnson v. Johnson, 152 
P.2d 426, 107 Utah 147—McEwan 
v. Anderson, 167 P. 6S5, 50 Utah 
317. 

44. Nev.—Burlington Transp. Co. v. 
Wilson, 110 P.2d 211, 61 Nev. 22— 
Picetti v. Orcio, 41 P.2d 2S9, 56 Nev. 
1 . 

Utah.—Johnson v. Johnson, 152 P.2d 
426, 107 Utah 147. 

Appeal on technical record 

Where it did not appear affirma¬ 
tively from the record that what 
purported to be a bill of exceptions 
was signed by trial judge within 
time allowed, appeal was on the 
I technical record alone. 

! Tenn.—Pruitt v. Cantrell, 264 S.W.2d 
793, 196 Tenn. 142. 

45. Tex.—Seaboard Fire & Marine 
Ins. Co. v. Halbert, Civ.App., 173 S. 
W.2d 180. 

Wash.—Barkley v. Barton, 45 P. 654, 
15 Wash. 33. 

4 C.J. p 488 note 22. 

46. Me.—Cilley v. Limerock R. Co., 
99 A. 17, 115 Me. 382. 

Mich.—Kuschinski v. Cohn, 235 N.W. 
189, 253 Mich. 378. 

Mo.—Hunt v. Hunt, 2 70 S.W. 365, 307 
Mo. 375. 

Swenson v. Swenson, App., 227 S. 
W.2d 103, 20 A.L.R.2d 1409—Hycr 
v. Baker, 121 S.W.2d 278, 23 Mo.App. 
450—Mason v. Warnke, 49 S.W.2d 
200, 226 Mo.App. 1244. 

N.J.—Lewandowski v. Polonia Pub. 
Co., 168 A. 273, 111 N.J.Law 248. 

General Leather Products v. Lug¬ 
gage & Trunk Makers Union, Local 
No. 49, 187 A. 582, 121 N.J.Eq. 101. 
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N.C.—Little v. Sheets, 80 S.E.2d 44, 
239 N.C. 430—Hall v. Hall, 71 S.E. 
2d 471, 235 N.C. 711—Page Trust 
Co. v. Woltz, 159 S.E. 358, 201 N.C. 
179. 

Okl.—Shoumake v. Man tooth, 219 P. 
2d 202, 203 Okl. 168—Albert v. Dal- 
bey, 210 P.2d 659, 202 Okl. 107— 
Lacer v. Davis Hat Co., 119 P.2d 
850, 189 Okl. 696—School Board of 
Dist. No. 4, Coal County, v. Yalch, 
79 P.2d 223, 182 Okl. 605—Ameri¬ 
can Laundry Co. v. Copeland, 7 P. 
2d 843, 155 Okl. 15—Cunningham 
v. McCray, 279 P. 354, 137 Okl. 300 
—Gilchrist v. Strong, 264 P. 889, 
129 Okl. 298—Andrew v. Gant, 22S 
P. 1104, 100 Okl. 278—Maxwell v. 
Kessler, 223 P. 612, 97 Okl. 201— 
State v. Brewer, 219 P. 895, 93 Okl. 
143—Oil Fields & S. F. Ry. Co. v. 
Wheeler, 180 P. 868, 75 Okl. 9. 

S.C.—Hedgepath v. Provident Life & 
Accident Ins. Co., 168 S.E. 857, 
169 S.C. 364. 

Tex.—Argo v. Gulf, C. & S. F. Ry. Co., 
Civ.App., 265 S.W. 1065. 

Wash.—Davies v. Flett, 119 P.2d 686, 
11 Wash. 2d 353—McKasson v. 
Huntworth, 105 P.2d 44, 5 Wash.2d 
661—Louring v. Louring, 91 P.2d 
729, 199 Wash. 351. 

4 C.J. p 488 note 23. 

Reference to pages in transcript 

(1) Deficiencies in statement of 
case, which could have been more 
specific but contained references to 
pages in transcript, did not justify 
dismissal of appeal. 

Mo.—Orr v. Farmers Mut. Hail Ins. 
Co. of Mo., 201 S.W.2d 952, 356 Mo. 
372. 

(2) Where purported statement of 
facts was somewhat argumentative 
and contained not a single citation 
to a page in the transcript, supreme 
court would be justified in dismiss¬ 
ing the appeal. 

Mo.—Bockting v. Bockting, 217 S.W. 
2d 538, 358 Mo. 890. 

47. N.C.—Runyon v. Anderson, 25 
N.C. 586. 
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or the cause will be remanded for a new trial, 48 or 
the case will be discharged. 49 Accordingly, where 
an appellant does not give the required notice of 
the time and place of the signing and settling of the 
case-made, and there was no stipulation of correct¬ 
ness, and it does not appear that such notice was 
waived or that the opposing party appeared, 50 where 
the statement or case-made does not contain a signed 
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decree or final judgment, 51 or the order, judgment, 
entry of judgment, or judgment record, 51 - 5 where 
the certified copy of the transcript of the judgment 
record is not brought up with the state of the 
case, 52 where the case-made or statement of facts 
does not present the proper evidence 53 in the prop¬ 
er form, 54 or where a necessary affidavit does not 


48. N.C.—Roseman v. Hoke, 38 S.E. 
735, 128 N.C. 154—Hatton v. Dew, 
4 N.C. 137. 

Judge’s failure to prepare statement 
“When parties fail to agree on a 
statement of facts, and the appel¬ 
lant, within the time prescribed by 
law, presents his statement to the 
trial judge, and requests him to pre¬ 
pare and file a statement of facts, it 
is the statutory duty of the judge to 
do so, and on his failure to prepare 
and file such statement appellant is 
entitled to a reversal and the grant¬ 
ing of a new trial.” 

Tex.—Pratley v. Sherwin-Williams 
Co., Com.App., 36 S.W.2d 195, 197. 

Forehand v. International & G. 
N. R. Co., Civ.App., 60 S.W.2d 830. 

49. N.H.—Currier v. Silkey, 112 A. 
246, 79 N.H. 534. 

50. Okl.—Morris v. West Pub. Co., 

247 P. 52, 118 Okl. 237—Carr v. St. 
Louis-San Francisco Ry. Co., 247 
P. 38, 118 Okl. 223—Stuckey v. City 
of Tulsa, 238 P. 837, 113 Okl. 45— 
Andrew v. Gant, 228 P. 1104, 100 
Okl. 278—Samuel Dodsworth Book 
Co. v. Fulcher, 194 P. 218, 80 Okl. 
96—Okmulgee County Business 

Men's Ass’n v. Bryan, 190 P. 1086, 
79 Okl. 23—Harkins v. McPhail, 
187 P. 222, 77 Okl. 162—Perfec¬ 
tion Refining Co. v. Woolworth, 185 
P. 327, 76 Okl. 297. 

4 C.J. p 571 note 97. 

Case-made served, hut notice of place 
of settlement not given 
Where the case-made was served 
upon counsel for the defendant in 
error but the time for suggesting 
amendments was not waived and no 
notice was served upon counsel for 
the defendant in error, or the de¬ 
fendant in error, of the time and 
place of settlement of case-made, and 
there is no stipulation signed by the 
parties or their attorneys that the 
purported case-made contained a true 
and correct copy of all the proceed¬ 
ings therein, the case-made is a nul¬ 
lity under Rev.L. (1910) §§ 5240, 

5242, 5244, and on motion of defend¬ 
ant in error the appeal will be dis¬ 
missed. 

Okl.—McCann v. McCann, 221 P. 499, 
96 Okl. 250. 

51. N.J.—Camden, Atlantic & Vent- 
nor Land Co. v. Mason, 120 A. 13, 94 
N.J.Eq. 496. 

Okl.—Bailey v. Bank of Meeker, 184 
P. 761, 76 Okl. 69. 


Becord journal entry of judgment 
sufficient 

Failure of a case-made affirma¬ 
tively to show entry of the judgment 
appealed from is not ground for dis¬ 
missal of appeal, where the record 
contains a copy of the journal entry 
of the judgment agreed to by attor¬ 
ney and the case-made is duly certi¬ 
fied by the judge who tried the case, 
under Comp.St.(1921) §§ 779-821, 860, 
867. 

Okl.—Illinois Bankers’ Life Ass’n of 
Monmouth, Ill. v. Davaney, 226 P. 
101, 102 Okl. 302. 

51.5 N.J.—Wilkotz v. Ziss, 57 A.2d 
568, 137 N.J.Law 3—F. Bowden Co. 
v. Deuschle, 23 A.2d 395, 127 N.J. 
Law 464—Kople v. Zalon, 5 A.2d 
750, 122 N.J.Law 422. 

Kapolka v. Mount, 187 A. 763, 14 
N.J.Misc. 857. 

52. N.J.—Zyk v. Prudential Ins. Co. 
of America, 180 A. 628, 13 N.J.Misc. 
714. 

53. Mo.—Produce Exchange Bank of 
Kansas City v. Winn, 133 S.W.2d 
419, 345 Mo. 420. 

Rainwater v. Traders’ Nat. Bank 
of Kansas City, App., 296 S.W. 1045. 
Okl.—Randol v. Harbour Longmire 
Co., 259 P. 548, 127 Okl. 7—Harri¬ 
son v. Harman, 241 P. 476, 115 Okl. 
40. 

Tex.—Thatcher v. Matthews, Civ. 
App., 183 S.W. 810. 

Wash.—In re Dygert’s Estate, 257 P. 

2d 774, 42 Wash.2d 673. 

Failure to correct case-made 

Where plaintiff in error failed to 
comply with an order granting leave 
to withdraw and correct the case- 
made or to excuse refusal or delay, 
the supreme court will dismiss the 
appeal. 

Okl.—Tulsa Life Ins. Co. v. McNabb, 
30 P.2d 167, 167 Okl. 418. 
judgment not reversed for incom¬ 
plete statement 

A judgment will not be reversed 
to enable a party to introduce proof 
which probably has already been in¬ 
troduced in the trial court, but which 
the party through his negligence has 
failed to incorporate in his statement 
of facts. 

Tex.—Mills v. Mills, Com.App., 265 S. 
W. 142. 

Averment that case-made contains 
all the evidence 

(1) An appeal would not be dis¬ 

1127 


missed because the case-made did 
not contain a statement that it con¬ 
tained all of the evidence, where it 
apparently contained evidence suffi¬ 
cient to present the errors complain¬ 
ed of and defendant in error failed to 
point out wherein the record was 
deficient. 

Okl.—Starmer v. Mid-West Chevro¬ 
let Corporation, 51 P.2d 786, 175 
Okl. 160. 

(2) Appeal will not be dismissed 
for want of positive averment by way 
of independent recital in case-made 
that it contains all of evidence, and 
review of assignments of error will 
not be refused in absence of positive 
averment that evidence was actually 
omitted, and where such averment is 
made, opportunity may be given to 
correct defect. 

Okl.—Tingley v. Tingley, 64 P.2d 865, 
179 Okl. 201. 

54. Iowa.—Nelson v. Fisch, 39 N.W. 
2d 594, 241 Iowa 1. 

Mo.—Loomis v. Phoenix Ins. Co. of 
Hartford, Conn., App., 10 S.W.2d 
956. 

N.C.—Whiteside v. Ralston Purina 
Co., 89 S.E.2d 159, 242 N.C. 591— 
Laughinghouse v. Farm Bureau 
Mut. Auto. Ins. Co., 80 S.E.2d 457, 
239 N.C. 678—Richardson v. Cooke, 
78 S.E.2d 208, 238 N.C. 449—Ander¬ 
son v. Wray Plumbing & Heating 
Co., 76 S.E.2d 458, 238 N.C. 138— 
Rhoades v. City of Asheville, 17 S. 
E.2d 500, 220 N.C. 443—Casey v. 
East Carolina Ry., 152 S.E. 38, 198 
N.C. 432. 

Disregard of statement 

(1) Kansas City Ct. of App.Rules, 
rule 16 (169 S.W. xiv) prescribing 
the requisites for a statement on ap¬ 
peal, and fixing as a penalty the dis¬ 
regard of any statement not comply¬ 
ing with the rule, does not authorize 
the dismissal of an appeal for insuf¬ 
ficiency of the statement on appeal, 
and such dismissal is not authorized 
by Rev.St.(1919) § 1511. 

Mo.—State ex rel. Kansas City Light 
& Power Co. v. Trimble, 237 S.W. 
1021 , 291 Mo. 532. 

(2) Likewise, a statement of facts 
prepared for appeal, so clumsily put 
together that it did not even sub¬ 
stantially comply with statutes in¬ 
cluding Vernon’s Sayles' Civ.St.An- 
not. (1914) arts 1924, 1925, and 2070, 
and court rules regulating its form, 
will be entirely disregarded. 
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accompany an agreed statement of facts, 55 the ap¬ 
peal will be dismissed. 

However, the failure of a case-made or state¬ 
ment of facts to contain the entire record is not 
necessarily grounds for dismissal of the appeal. 55 - 0 
Where the appellant or plaintiff in error is not 
chargeable with negligence, the error may be over¬ 
looked, and, where necessary, the case or state¬ 
ment may be remanded for resettlement, 56 or a mo¬ 
tion to dismiss therefor denied and the matter left 
before the court on the judgment roll, 57 or, under 
some rules of court, appellant may be relieved from 
his default on a motion addressed to the proper 
court. 58 Under some rules of court the appellate 
court may on its motion order portions of evidence 
omitted from the case or statement to be incorpo- 


* rated, 59 although it has been held that the reviewing 
court will consider only the record proper where 
I there is a failure to comply with the rules for in¬ 
corporating evidence. 60 A dismissal or an affirm- 
| ance for defects in the case or in the statement 
will also be denied where the questions sought to 
be presented are raised on the face of the record 
proper, 61 or where the facts appearing in the state¬ 
ment are sufficient to a proper understanding of the 
case, 61 - 5 or where the interests of justice demand 
that the appellate court decide the case on its 
merits. 61 * 10 

Duty to point out defects . The party complain¬ 
ing of inaccuracies or omissions in a statement of 
facts assumes the burden in such respect, and he 
must specifically point out the alleged inaccuracies 
and omissions. 61 - 15 


Tex.—Stevens v. Dawley, Civ.App., 
254 S.W. 810. 

Failure to set out evidence ia. hwc 
verba 

Appeal was not dismissible because 
evidence was not set out in hsec ver¬ 
ba or in detail in case-made, since 
such form is not required by statute, 
and, although practice is not favored, 
evidence could be reproduced in nar¬ 
rative form and by stipulation from 
memory of court and counsel and in¬ 
corporated in case-made. 

Okl.—Bruner v. Hart, 62 P.2d 513, 178 
Okl. 222. 

55 . N.C.—Lipe v. Stanly County, 156 
S.E. 243. 200 N.C. 92. 

55.5 Okl.—Mount v. Schulte, 143 P. 

2d 424, 193 Okl. 335. 

Inquiry limited to briefs 
Where the material facts of the 
case were obscured by a mass of im¬ 
material matters, embraced in two 
hundred and fifty pages of statement 
of facts and innumerable exhibits, as 
well as in lengthy briefs of the par¬ 
ties, the court of civil appeals was 
not required to go into the record and 
eke out the salient facts, or material 
testimony, but would confine its in¬ 
quiry to the briefs of the parties and 
decide the case therefrom. 

Tex.—Gonzalez v. Alianza Hispano- 
Americana, Civ.App., 112 S.W. 2d 
802, error dismissed. 

55. Md.—Molesworth v. Schmidt, 75 
A.2d 100, 196 Md. 15. 

N.C.—Arrington v. Arrington, 19 S.K 
145,114 N.C. 115. 

4 C.J. p 488 note 27. 

Appellant chargeable with errors 
The party making and presenting a 
case on appeal is chargeable with all 
errors and it is not sufficient to say 
that a defect in the record is a mis¬ 
take of the stenographer. 

OkL—Thompson v. Cade, 79 P. 96, 14 

OfcL 337. 


Omission of memorandum decision 
Where court reporter inadvertent¬ 
ly omitted written memorandum de¬ 
cision of trial court from proposed 
statement of facts filed within statu¬ 
tory period and trial judge in certify¬ 
ing statement of facts indicated that 
statement was complete except for 
omission of judge's memorandum 
opinion “which is to be added here¬ 
to" and thereafter reporter added 
memorandum decision to statement 
of facts, procedure was irregular, 
but did not warrant dismissal of ap¬ 
peal for want of a proper statement 
of facts, since trial court had a right 
to require such addition to be made 
to proposed statement of facts filed 
within statutory period, even though 
addition was made after expiration 
of ninety-day period. 

Wash.—Thompson v. Short, 106 P.2d 
720, 6 \Vash.2d 71. 

57. Idaho.—Twin Falls Realty Co. 
v. Brune, 264 P. 382, 45 Idaho 579. 

Reporter’s notes lost 
Where the transcript of evidence 
was not filed because the reporter’s 
notes were lost, the appeal should 
not be dismissed but the matter 
should be left before the court on the 
judgment roll. 

Idaho.—Twin Falls Realty Co. v. 
Brune, supra. 

58. N.Y.—Vandenbergh v. Mathews, 
65 N.Y.S. 365, 52 App.Div. 616, 7 N. 
YAnn.Cas. 484. 

59. Okl.—England v. Young, 105 P. 
654, 25 Okl. 876. 

60. N.C.—Laughinghouse v. Farm; 
Bureau Mut. Auto. Ins. Co., SO S.R 
2d 457, 239 N.C. 67S. 

N.D.—O'Keefe v. Omlie, 117 N.W. 353, ! 
17 N.D. 404. 

61. Ill.—Kann v. Rosset, 30 N.E.2d 1 
204, 307 IIl.App. 153. 

Md.—Maryland Lumber Co. v. White, 
107 A.2d 73, 205 Md. 180. 
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' N.D,—Bertleson v. Ehr, 116 N.W. 335, 
17 N.D. 339. 

Okl.—Hockett v. Vaughan, 218 P.2d 
1045, 203 Okl. 163—Grunawalt v. 
Grunawalt, 104 P. 905, 24 Okl. 756. 
Tex.—Newsom v. Boyd, Civ.App., 203 
S.W.2d 874. 

Vt.—Cobb v. Olsen, 56 A.2d 471, 115 
Vt. 266. 

Permitting transcript but denying 
statement 

Where, on plaintiff's appeal from 
adverse judgment, court of civil ap¬ 
peals permitted plaintiff to file tran¬ 
script, fact that plaintiff was not al¬ 
lowed to file statement of facts which 
he offered was not ground for grant¬ 
ing defendant’s motion to dismiss ap¬ 
peal. 

Tex.—Dyche v. Simmons, Civ.App., 
264 S.W.2d 208, error refused no re¬ 
versible error. 

Failure to approve not ground for dis¬ 
missal 

Fact that statement of facts was 
not properly approved would not be 
ground for dismissal of appeal. 

Tex.—Real Estate Land Title & Trust 
Co. v. General Missionary Soc. of 
German Baptist Churches of North 
America, Civ.App., Ill S.W.2d 1196. 
Service or settlement of case not re¬ 
quired 

Where cause was heard on motion 
to dismiss and the pleadings, record 
proper constituted case to be filed in 
the supreme court, and motion to dis¬ 
miss appeal on ground that there 
was no service or settlement of the 
case would be denied. 

N.C.—Reece v. Reece, 56 S.E.2d 641, 
231 N.C. 321. 

61.5 Mo.—^Etna Ins. Co. v. O'Malley, 
US S.W.2d 3, 342 Mo. 800. 

61.10 Mo.—Le Compte v. Sanders, 
App., 229 S.W.2d 298. 

61.15 Tex.—Hanna v. Home Ins. Co., 
Civ.App., 260 S.W.2d 891, error re¬ 
fused no reversible error—Herman 
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b. Failure to Take Proceedings in Time 

An appeal may be dismissed or the judgment affirmed 
for failure to take timely the proceedings pertaining to the 
case-made or statement of facts. 

Where the alleged errors are reviewable only on 
the case-made or statement of facts, in some juris¬ 
dictions the appeal or writ of error will be dis¬ 
missed for failure to have it timely prepared , 62 
while in others the case or statement will be dis¬ 
regarded, and, in the absence of errors apparent on 
the face of the record, the judgment below will be 
affirmed . 63 If a supplemental statement of facts is 
not filed within the time prescribed, the appellate 
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court will not consider assignments or error neces¬ 
sitating recourse thereto . 63 ' 5 

§ 1109. - Making Up Transcript or Re¬ 

turn 

An appeal may be dismissed or a judgment affirmed 
for failure to make a proper transcript or return. 

For a failure to make a proper transcript or re¬ 
turn, the appeal or the writ of error may be dis¬ 
missed, quashed, or continued, or the judgment be¬ 
low may be affirmed or reversed, or such other or¬ 
der as the court may direct may be made , 64 since 


v. Rountree, Civ.App., 162 S.W.2d 
144. 

62. N.C.—Weaver v. Hampton, 175 
S.E. 110, 206 N.C. 741. 

Okl.—Jordan Bus Co. v. Wafer, 278 
P.2d 228—J. & J. Furniture Co. v. 
Oklahoma Discount Corp., 277 P.2d 
116—Evans v. Wilcox, 253 P.2d 566, 
208 Okl. 76—Atkinson v. Burkett, 

251 P.2d 810, 207 Okl. 586—Chat¬ 
man v. Chatman, 223 P.2d 538, 203 
Okl. 524—Clayton v. Clayton, 216 P. 
2d 314, 202 Okl. 576—Pinkard v. 
MacGregor, 188 P.2d 227, 199 Okl. 
536—Easley v. Revard, 180 P.2d 
161, 198 Okl. 488—Hugh Breeding, 
Inc., v. Godwin, 173 P.2d 917, 197 
Okl. 637—Wheeler v. Exchange 
Nat. Bank of Tulsa, 165 P.2d 614, 
196 Okl. 405—In re Taylor’s Es¬ 
tate, 134 P.2d 591, 192 Okl. 143— 
Wright v. Wright, 129 P.2d 1007, 
191 Okl. 356—Whitten v. Farm & 
Home Savings & Loan Ass’n of Mis¬ 
souri, 85 P.2d 759, 184 Okl. 132— 
Remund v. Liberty Nat. Bank of 
Weatherford, 85 P.2d 396, 184 Okl. 
135—Smith v. Campbell, 85 P.2d 
288, 184 Okl. 35—Pure Oil Co. v. 
Quarles, 82 P.2d 970, 183 Okl. 418 
—Martin Lumber Co. v. Thomas, 80 
P.2d 257, 183 Okl. 68—Graf Pack¬ 
ing Co. v. Palphrey, 62 P.2d 53, 178 
Okl. 95—-Michael v. Farm & Home 
Savings & Loan Ass’n of Missouri, 
43 P.2d 76, 171 Okl. 391—Morris 
Plan Co. of Oklahoma v. Caudill, 
40 P.2d 650, 170 Okl. 367—McGrew 
v. Land, 7 P.2d 676, 154 Okl. 273— 
Maben v. Tulsa Motor Sec. Corpo¬ 
ration, 299 P. 849, 149 Okl. 146— 
Adair Realty & Trust Co. v. Ham- 
age, 296 P. 201, 147 Okl. 179—Hall 
v. Harnage, 296 P. 201, 147 Okl. 178 
—Shinn v. Oklahoma City Building 
& Loan Ass’n, 266 P. 435, 130 Okl. 
173—Greer v. Cohn, 263 P. 136, 129 
Okl. 66—French v. Boles, 261 P. 
196, 128 Okl. 90—In re Baptiste’s 
Guardianship, 256 P. 520, 125 Okl. 
184—Showalter v. Hampton, 253 P. 
105, 122 Okl. 192 —Petty v. Foster, 

252 P. 836, 122 Okl. 152—First Naf. 
Bank v. Liberty Nat. Bank qf Tul¬ 
sa, 222 P. 665', 96 Okl.'300—Frank¬ 
lin v. Smith, 214 P. 705, 98 Okl. J 187 


—Pierce v. Moreland, 212 P. 585, 88 
Okl. 176—Small v. Rice, 198 P. 998, 
82 Okl. 158—Harrison v. Reed, 197 
P. 159, 81 Okl. 149—Samuel Dods- 
worth Book Co. v. Fulcher, 194 P. 
218, 80 Okl. 96—Cook v. Cook, 192 
P. 215, 79 Okl. 222—Greco v. Kool 
Kola Co., 191 P. 1036, 79 Okl. 120- 
Terry v. Moore, 174 P. 757, 71 Okl. 

8—Henderson v. Davis, 162 P. 683, 
65 Okl. 12—Pettigrew v. Harmon, 
162 P. 458, 62 Okl. 245—Colter v. 
Martin, 159 P. 853, 60 Okl. 181— 
Durant v. Nesbit, 157 P. 353, 59 Okl. 
11—Scott v. Young, 143 P. 36, 43 
Okl. 367. 

Wash.—State ex rel. McFerran v. 
Justice Court of Evangeline Starr, 
222 P.2d 851, 37 Wash.2d 948. 

4 C.J. p 353 note 30, p 359 note 80, 
p 488 note 30. 

Settled and signed by trial judge 

Where plaintiff in error fails to 
make and serve his case-made within 
the time as extended by the order 
of court, and fails to obtain an ex¬ 
tension of time within such time pre¬ 
viously granted, the case-made there¬ 
after prepared, although it may be 
settled, and signed by the trial judge, 
is a nullity, and confers no jurisdic¬ 
tion on the supreme court to hear and 
determine the errors complained of, 
and on motion the appeal will be dis¬ 
missed. 

Okl.—Bowers v. Lawrence, 210 P. 
1023, 88 Okl. 31. 

In Nevada a failure to serve and 
file a statement within the time pre¬ 
scribed by Rev.L. § 5331 does not de¬ 
feat an appeal, as an appeal is per¬ 
fected under § 5330 by filing notice of 
appeal and an undertaking or waiver 
thereof. 

Nev.—Glock v. Elges, 159 P. 629, 39 
Nev. 415. 

63. Ark.—Inter-Ocean Casualty Co. 
v. Dickey, 51 S.W.2d 863, 185 Ark. 
1189. 

Tex.—Billingsley v. Texas Midland 
R. R., Civ.App., 208 S.W. 408. 

4 C.J. p 353 notes 29, 31, p 488 note 
31. 

Jurisdictional defects 

Where party gave notice of appeal 
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to court of civil appeals from order of 
trial court granting summary judg¬ 
ment, but failed to comply with rule 
prescribing time for filing cost bond 
or affidavit in lieu thereof or with 
rule prescribing time for filing state¬ 
ment of facts in trial court, court of 
civil appeals acquired no jurisdic¬ 
tion. 

Tex.—Chapel Hill Independent School 
Dist. v. Heath, Civ.App., 272 S.W.2d 
377. 

63.5 Wash.—Hopper v. Gallant, 282 
P.2d 1049, 46 Wash.2d 552. 

64. Ala.—Todd v. Devaney, 88 So.2d 
696, 264 Ala. 615—State v. Bear 
Bros., Inc., 51 So.2d 263, 255 Ala. 291 
—American Life Ins. Co. v. Ander¬ 
son, 21 So.2d 791, 246 Ala. 588. 

Cal.—Winkler v. Southern Cal. Per- 
manente Medical Group, 288 P.2d 
622, 136 C.A.2d 356—Miranda v. 
Miranda, 118 P.2d 845, 47 C.A.2d 
707—Svoboda v. Lambert, 110 P.2d 
1022, 43 C.A.2d 378—San Bernardi¬ 
no County Sav. Bank v. Adams, 99 
P.2d 697, 37 C.A.2d 502—Murphy 
v. Lynch, 19 P.2d 992, 130 C.A. 282 
—Albert sen v. Albertsen, 192 P. 
1040, 49 C.A. 204—Barnebee v. Hun- 
stock, 183 P. 951, 42 C.A. 659. 

Colo.—Continental Air Lines, Inc. v. 
City and County of Denver, 266 P. 
2d 400, 129 Colo. 1. 

Fla.—Usher Garage & Taxi Service 
v. Zander, 40 So.2d 575—Knox v. 
Knox, 31 So.2d 159, 159 Fla. 123, 
opinion supplemented 31 So.2d 161, 
159 Fla. 128—Glenn v. Rountree, 
195 So. 573, 142 Fla. 577—Ramsey 
v. City of Kissimmee, 190 So. 474, 
139 Fla. 107. 

Ga.—Overby v. Verner, 91 S.E.2d 762, 
212 Ga. 238. 

Ill.—McKey v. McKean, 51 N.E.2d 
189, 384 Ill. 112—People v. O’Hair, 
172 N.E. 45, 340 Ill. 206. 

Pinkerton v. Pinkerton, 209 Ill. 
App. 393. 

Ind.—City of Bloomington v. Han¬ 
cock, 70 N.E.2d 631, 224 Ind. 609. 

Hickey v. Hickey’s Estate, App., 
136 N.E.2d 722—Jewell v. Floyd, 
App., 134 N.E.2d 52—Tourkow v. 
Hoover, 108 N.E.2d 195, 122 Ind. 
App. 676. 
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an appellate court can decide a case only on the 
merits after considering it on a legal and sufficient 
transcript of the record . 65 Where the incomplete¬ 
ness of the transcript warrants a dismissal, the 
court may act on its own motion , 66 but, where the 


defect relates to a disregard of rules pertaining to 
the bringing up of the transcript, the appellate court 
may refrain from dismissing the appeal in the ab¬ 
sence of a motion therefor . 67 


Kan.—Osborne v. Fakes, 286 P.2d 156, 
178 Kan. 373—Crowder v. Lind¬ 
bergh. 265 P.2d 851, 175 Kan. 671. 

Mass.—Silke v. Silke, 91 N.E.2d 200, 
325 Mass. 487—Hubbard v. South- 
bridge Nat. Bank, 8 N.E.2d 351, 297 
Mass. 17. 

Mo.—Evans v. Buente, 284 SAY.2d 
543, certiorari denied 76 S.Ct. 547, 
350 U.S. 1002, 100 L.Ed. 865- 

Brand v. Brand. 245 S.W.2d 94. 

Jones v. Stubblefield, App., 284 
SW.2d 886—White v. Nelson, App., 
283 S.W.2d 926—Brooks v. Dunson, 
App., 272 S.W.2d 305—Walker v. 
Missouri White Motors. 227 S.W.2d 
762, 240 Mo.App. 1044—School Dist. 
No. 24 v. Mease. App., 205 S.W.2d 
146—Bailey v. City of Charleston, 
App., 204 S.W.2d 500—Bales v. Jef¬ 
ferson City Lines, App., 192 S.W.2d 
27—Baraban v. Lasater, App., 185 
S.W.2d 27. 

Mont.—Hill v. Frank, 164 P.2d 1003, 
118 Mont. 11—In re Springer's Es¬ 
tate. 255 P. 1058, 79 Mont. 256— 
Hiatt v. Kelly, 214 P. 66, 66 Mont. 
607. 

Neb.—In re Greenamyre’s Estate, 276 
N.W. 686, 133 Neb. 693. 

Nev.—Blouin v. Blouin, 206 P.2d 608, 
66 Nev. 137. 

N-J.—Fitzgerald v. Finnegan, 71 A. 
2d 377, 6 N.J.Super, 371. 

N.C.—Abemethy v. First Security 
Trust Co. f 190 S.E. 735, 211 N.C. 
450. 

Okl.—Local Union Textile Workers 
No. 1840, on Behalf of Bradfield v. 
Commander Mills, 77 P.2d 705, 182 
Okl. 315—Render v. Dodson, 66 P.2d 
14, 179 Okl. 352. 

Or.—Schaefer v. Montgomery Ward 
& Co., 120 P.2d 235. 167 Or. 679. 

Pa.—Williamson v. Barrett, 34 A.2d 
324, 153 Pa.Super. 520—Harrisburg 
Hospital v. Houck, 96 Pa.Super. 24. 

S.C.—Banner v. Hillcrest Land Co., 
163 S.E. 727, 165 S.C. 297. 

Tex.—Browning v. Browning, Civ. 
App., 283 S.W.2d 828—Benson v. 
Greenville Nat. Exchange Bank, 
Civ.App., 228 S.W.2d 272, manda¬ 
mus overruled—Baker v. Nipper, 
Civ.App., 198 S.W. 596. 

Va.—Colbert v. M. W. Callaham & 
Sons, 112 S.E. 756, 132 Va. 475. 

Wis.—Diehl v. Heimann, 20 N.W.2d 
556, 248 Wis. 17. 

4 C.J. p 489 note 32, p 567 notes 67, 
70, 71, p 572 notes 12, 13. 

Immaterial defects or omissions in 
transcript or return see infra § 
1112 . 

Motion to affirm, not dismiss, prop¬ 
er remedy 

Notice 1 given by appellant to the 


clerk vests the appellate court with 
jurisdiction notwithstanding defec¬ 
tiveness of the transcript, and the 
appeal will not be dismissed, motion 
to affirm being the proper remedy. 
Cal.—Clemens v. Gregg, 167 P. 299, 34 
C.A. 272. 

Absence of evidence or trial 

Absence of transcript of evidence 
in the record furnished no ground 
for dismissal of appeal when there 
was neither testimony, evidence, nor 
a trial from which a transcript could 
be made. 

Wyo.—Spriggs v. Goodrich, 285 P.2d 
1103, 74 Wyo. 185, rehearing denied 
289 P.2d 648, 74 Wyo. 185. 
Requirement that record be paged 
and numbered consecutively is not ju¬ 
risdictional for noncompliance with 
which the appeal could be dismissed. 
Wyo.—Kendrick v. Healey, 183 P. 
37, 26 Wyo. 261. 

In Idaho the fact that the tran¬ 
script is not filed within the time 
prescribed by law does not require 
that the appeal be dismissed. 

Idaho.—Junction Placer Mining Co. v. 
Reed, 153 P. 564, 28 Idaho 219. 

In Louisiana 

(1) Under the Acts (1910) No. 229, 
the remedy of appellee, where the 
transcript is defective, is to file a 
supplemental transcript, or to ask 
the court to order appellant to cause 
such a transcript to be filed. 

La.—Quaker Realty Co. v. Posey, 58 
So. 822, 130 La. 941. 

4 C.J. p 489 note 32 [d]. 

(2) Where, however important rec¬ 
ords and documents alleged to have 
been made parts of the original pe¬ 
tition have been omitted from the 
transcript, and no effort has been 
made by appellants to supply them, 
the appeal will be dismissed. 

La.—Kid v. Currie, 71 So. 947, 139 
La. 685. 

Jones v. Williams, App., 15 So.2d 
232—Wren v. Brock, App., 200 So. 
674—Jefferson v. Lauri N. Truck 
Lines, App., 180 So. 179. 

(3) Where appellants, who were 
charged with knowledge of omissions 
from the transcript, took no action 
to have the case remanded for the 
purpose of completing the transcript, 
and the omitted papers were not of¬ 
fered for filing in the appellate court 
by way of a supplemental transcript, 
the appeal was dismissed. 

La.—Comfort v. Motor Service Co., 
App., 153 So. 552. 

(4) On appellees' motion to dis¬ 
miss appeal on ground that note of 
evidence and two records of the trial 
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court, which were offered in evi¬ 
dence, were not included in tran¬ 
script lodged by appellant, where ap¬ 
pellant’s attorney agreed to file the 
omitted note and records as soon as 
copies could be prepared but stated 
that twenty additional days would 
be required, the court of appeal 
would hold motion to dismiss appeal 
in abeyance for twenty days to allow 
appellant opportunity to file omitted 
portions of transcript. 

La.—Levenson v. Chancellor, App., 
58 So.2d 839. 

(5) Appeal not dismissed on 
ground that evidence was not filed in 
the district court and not properly in 
the transcript. 

La.—Wilson v. Lee, 199 So. 117, 196 
La. 271. 

In New Mexico 

(1) An appeal will not be dismiss¬ 
ed on the ground that appellant's 
praecipe called for a partial record, 
where the praecipe filed by appellee 
called for the omitted portions. 

N.M.—Alexander Hamilton Institute 

v. Smith, 274 P. 51, 33 N.M. 631. 

(2) Under a prior statute, however, 
upon the failure to state the ques¬ 
tions desired to be reviewed in praec¬ 
ipe for the record an appeal would 
be dismissed. 

N.M.—Jones v. Town of Gallup, 268 
P. 569, 33 N.M. 385—Smith v. Ka- 
pich, 263 P. 510, 33 N.M. 116. 

In Rhode Island the rule that on 
review by bill of exceptions in an 
action at law the appellate court will 
not dismiss the appeal for failure to 
file a transcript, where the issue is 
purely one of law, does not apply on 
an appeal in a cause in equity. Con¬ 
sequently, an appeal from the chan¬ 
cellor's decree denying double in¬ 
demnity on a life policy was dismiss¬ 
ed for failure to file a transcript, 
where the decree was based on oral 
testimony, notwithstanding some of 
the rulings of law upon which the de¬ 
cree was based might have been er¬ 
roneous, since respondent had the 
right to have so much evidence be¬ 
fore the appellate court as it consid¬ 
ered sufficient to protect its interests. 
R.I.—Purcell v. John Hancock Mut. 
Life Ins. Co., 183 A. 884, 56 R.I. 93. 

65. Fla.—Southerland v. Florida Nat. 
Bldg. Corporation, 154 So. 131, 114 
Fla. 652. 

66. La.—Ehrenberg v. Clarence, 

Mann.Unrep.Cas. 49. 

67. Mont.—Sevanin v. Chicago, M. & 
St. P. Ry. Co., 205 P. 82 5, 62 Mont. 
546. 
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A hearing will not be refused, however, where 
the defects or omissions are due to no fault of 
appellant , 68 or where the defects are merely clerical 
or typographical ; 69 where there was no willful neg¬ 
lect or disregard of the rules ; 70 or where non- 
compliance with an order to remedy the defects is 
not shown . 71 Where the transcript is defective, the 
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court may refuse to dismiss the appeal on a show¬ 
ing of good cause , 71 - 5 such as the interests of jus¬ 
tice , 71 - 10 or to prevent delay and save costs to the 
parties . 71 - 15 

In some instances the appellate court will allow 
appellant an opportunity to correct the defective 
record , 72 or grant appellant’s request to be given 


Tex.—Johnson v. Mangum, Civ.App., i 
227 S.W. 750. 

68. La.—Wilson v. Lee, App. f 196 
So. 373—Green v. Connell, App., 
193 So. 255—Weathey v. Bailey, 140 
So. 165, 19 La.App. 256. 

4 C.J. p 489 note 33. 

Agreement of counsel 

Appeal would not be dismissed on 
ground that trial court abused its 
discretion in denying respondent’s 
motion to terminate proceedings for 
preparation of transcript of evidence 
merely because more than two years 
had elapsed between the date of fil¬ 
ing of request for transcript and fil¬ 
ing of motion to terminate proceed¬ 
ings for the preparation thereof, 
where it appeared that appellant’s 
counsel had been given unlimited 
time by respondent’s counsel to pre¬ 
pare, serve, and file the transcript. 
Cal.—Hohnemann v. Pacific Gas & 
Electric Co., 88 P.2d 748, 31 C.A.2d 
692. 

Appellant at fault only if given in¬ 
structions 

Where an act provides that an ap¬ 
pellant may file a list of the por¬ 
tions of the record which shall con¬ 
stitute the transcript, giving appellee 
a right to further instructions, and 
provides that, in the absence of any 
such direction by appellant, the tran¬ 
script shall be prepared as the law 
directs, it implies that an appellant 
is responsible for the transcript only 
when he gives specific instructions 
with regard thereto, and where he 
gives no instructions the inclusion in 
the transcript of improper matter 
will not be visited on appellant, even 
though he brought up the transcript 
containing such matter. 

La.—Vaccaro Bros. & Co. v. Louis¬ 
ville & N. R. Co., 123 So. 353, 11 La. 
App. 345. 

Court determines fault 

The court, and not appellant, must 
determine by whose fault the tran¬ 
script is incomplete. 

La.—Kinchen v. Royal Exchange As¬ 
surance, 124 So. 844, 12 La.App. 8. 
In Texas, even though under a 
court rule an appellant is responsi¬ 
ble for the condition of the tran¬ 
script which he accepts from the 
clerk of the trial court and files in 
the appellate court, under rules 8- 
11 (142 S.W. xi), prescribing the pro¬ 
cedure in courts of civil appeals, a 
motion to dismiss an appeal because 
the transcript did not contain any 


caption as required by rule 91 (142 S. 
W. xxiii), of which appellant had no 
notice until after the motion was 
sustained, and where it appears in a 
motion for rehearing that, had ap¬ 
pellant had the notice of such mo¬ 
tion, steps would have been taken to 
cure the defects in the transcript, the J 
motion to dismiss the appeal will be 
overruled. 

Tex.—Davis v. Bowen, Civ.App., 248 
S.W. 63. 

69. Ill.—Phillips v. Chambers, 19 N. 

E.2d 233, 298 Ill.App. 631. 

La—Binks Mfg. Co. v. Guillot, 65 
So.2d 787, 223 La. 337—In re Sa¬ 
bine State Bank & Trust Co., 175 
So. 62, 187 La. 566—Williams v. 
Burnham, 172 So. 525, 186 La. 454. 
Mo.—Lieffring v. Birt, 204 S.W.2d 
935, 356 Mo. 1092. 

Whealen v. St. Louis Soft Ball 
Ass’n, App., 198 S.W.2d 371, affirm¬ 
ed 202 S.W.2d 891, 356 Mo. 622. 

Neb.—Rye v. New York L. Ins. Co., 
130 N.W. 434, 88 Neb. 707. 

Tex.—First Nat. Bank in Graham v. 

Corbin, Civ.App., 148 S.W.2d 439. 

4 C.J. p 483 note 88 [a]. 

Clerical error 

(1) The fact that the clerk sent up 
the original papers instead of copies 
is not ground for dismissal of the 
appeal. 

Kan.—Henschell v. Union Pac. R. Co., 
96 P. 857, 78 Kan. 411. 

(2) Nor will an appeal be dismiss¬ 
ed because the clerk inserted in the 
transcript a copy of the judgment 
lien docket instead of the judgment. 
Or.—Byers v. Ferguson, 65 P. 1067, 

68 P. 5, 41 Or. 77. 

Clerk not penalized 

Where record did not comply with 
rules of court of appeals, in that 
pleadings were mixed up with proof 
and exhibits thrown in at random and 
not indexed, which may have been 
due to lack of supervision by attor¬ 
neys on each side, both of whom were 
ill when appeal was perfected, and 
case was briefed by attorneys on 
each side who did not participate in 
trial of case, clerk of trial court 
would not be penalized. 

Ky.—Sullivan v. Gouge, 223 S.W.2d 
985, 311 Ky. 372. 

Variance in copies 

The fact that a transcript contain¬ 
ed “copies” instead of “recited” pro¬ 
ceedings was not such a variance as 
would authorize a dismissal although 
a variance between an original copy 
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for making up a transcript and the 
copy served on the opposing counsel 
may furnish cause for dismissal. 

Fla.—Lloyd v. Cooper Corporation, 
126 So. 279, 99 Fla. 261. 

70. La.—Weathey v. Bailey, 140 So. 
165, 19 La.App. 256. 

4 C.J. p 489 note 35. 

Illness and overwork of reporter 
An appeal will not be dismissed be¬ 
cause of incomplete transcript, but 
time for completing it will be given, 
under Lord L. % 555, the delay being 
shown to be due to sickness and over¬ 
work of the trial court reporter. 

Or.—Oberlin v. Oregon-Washington 
R. & Navigation Co., 151 P. 367, 78 
Or. 301. 

71. Wyo.—Weidenhoft v. Primm, 94 
P. 453, 16 Wyo. 340. 

71.5 Mo.—Bales v. Jefferson City 
Lines, App., 192 S.W.2d 27. 

Omission of judgment 

Appellant, having inadvertently 
omitted from full transcript a copy 
of judgment appealed from, failed .to 
show good cause for not dismissing 
appeal because of such defect. 

Mo.—Bales v. Jefferson City Lines, 
supra. 

71.10 Mo.—State ex rel. Lindell Tow¬ 
er Apartments v. Guise, 206 S.W.2d 
320, 357 Mo. 50. 

Bray v. St. Louis-San Francisco 
Ry. Co., App., 236 S.W.2d 758. 
Failure to suffer more by dismissal 
The interests of justice did not re¬ 
quire appellate court to suspend 
rules and refuse to dismiss appeal 
because of defect in the transcript, 
where it did not appear that appel¬ 
lant would suffer more by reason of 
dismissal than would an appellant in 
any other ordinary case. 

Mo.—Bales v. Jefferson City Lines, 
App., 192 S.W.2d 27. 

71.15 Fla.—Ramsey v. City of Kis¬ 
simmee, 190 So. 474, 139 Fla. 107. 

72. Fla.—Knox v. Knox, 31 So.2d 159, 
159 Fla. 123, opinion supplemented 
31 So.2d 161, 159 Fla. 128. 

La.—Timon v. Timon, 69 So.2d 370, 
224 La. 350—Smith v. Atkins, 40 
So.2d 475, 215 La. 310—Sanders v. 
Wyatt, 174 So. 161, 187 La. 80, con¬ 
formed to, App., 176 So. 137— 
Brown v. Staples, 70 So. 529, 138 
La. 602. 

Norman-Breaux Lumber Co*, v. 
Snee, App., 26 So.2d 499—Serpas v.. 
Trebucq, App., 1 So.2d $46, rehear- 
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an opportunity to correct the record, at least where 
such request precedes a motion to dismiss the ap¬ 
peal ; 73 but the appeal will be dismissed where no 
correction has been made after there was sufficient 
opportunity to do so . 74 A motion to dismiss an ap¬ 
peal has also been denied where the character of 
the defect was such that if objection had been made 
to it at the proper time the defect could have been 
corrected by appellant . 75 Where the omissions or 
defects in the transcript or return have, at the time 
of the making of the motion, been supplied or cor¬ 
rected by certiorari 76 or otherwise , 77 as where an 
opinion omitted from the transcript has been incor¬ 
porated in the judgment contained in the tran¬ 
script , 78 or where a new and proper transcript was 
duly filed , 73 or where the evidence not properly 
identified in the original transcript is identified in a 
supplemental transcript , 80 the appeal will not be 
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( dismissed. Where an appeal from an order is based 
solely on questions of law, the appeal will not be 
dismissed on the ground that the transcript does not 
j contain evidence on which the order was made . 80 - 5 

i 

§ 1110. -Making Abstract or Brief of 

Evidence 

a. Failure to make proper abstract 
b. Failure to make proper brief of evi¬ 
dence 

a. Failure to Make Proper Abstract 

For a failure to make a proper abstract, the appellate 
court may dismiss the appeal or affirm the judgment. 

For a failure in any material respect to observe 
the statutes or rules of court relating to the making 


ing refused 1 So.2d 705—Wilson v. 
Lee, App., 196 So. 373. 

Mont.—Shook v. Woodard, 290 P.2d 
750. 

Nev.-—Hartford Mining: Co. v. Home 
Lumber & Coal Co., 107 P.2d 128, 
61 Nev. l. 

N.M.—O’Neal v. Geo. E. Breece Lum¬ 
ber Co.. 28 P.2d 523, 38 N.M. 94. 

Tex.—McNaley v. Sealy, Civ.App., 114 
S.W.2d 1187—Maxwell v. Dorizas, 
Civ.App., 16 S.W.2d 432. 

73. Cal.—Revert v. Hesse, 193 P. 943, 
184 C. 295. 

Pioneer Truck Co. v. Hawley, 179 
P. 447, 39 C.A. 481. 

74. La.—Young v. Turner, 162 So. 
722, 182 La, 898. 

75. N.D.—Weist v. Farmers’ State 
Bank of Bentley, 153 N.W. 283, 30 
N.D. 548. 

76. La.—Franek v. Brewster, 76 So. 
187, 141 La. 1031—Succession of 
Serres. 67 So. 356, 136 La. 531. 

4 C.J. p 489 note 37. 

77. La.—Richmond v. Newson, 25 
So.2d 899, 209 La, 922—Wilson v. 
Lee, 199 So. 117, 196 La, 271. 

Tex.—West State Bank v. Poteet, Civ. 

App., 75 S.W.2d 955. 

Wyo.—Sterling Lumber Co. v. Thomp¬ 
son, 41 P.2d 264, 47 Wyo. 519, fol¬ 
lowed in U. S. Fidelity & Guaranty 
Co. v. Thompson, 41 P.2d 269, 47 
Wyo. 552. 

Appeal by both parties 

Where defendants also appealed 
from judgment, and furnished tran¬ 
scripts, plaintiffs* failure to provide 
a transcript for their appeal did not 
require that plaintiffs' appeal be dis¬ 
missed. 

Cal.—Winkler v. Southern Cal. Fer- 
manente Medical Group, 288 P.2d 
622, 136 C.A.2d 356. 

Record, in bill of exceptions 
Defendant in error was not entitled 
to dismissal of writ of error on 


gTound that there was no transcript 
of record, the record being copied in¬ 
to bill of exceptions. 

Ga.—Baker v. Higgenbotham, 199 S. 

E. 174, 186 Ga. 895. 

Treating as case-made 
Where a purported transcript of 
record was defective as such, but 
record to which petition in error was 
attached contained all requirements 
of a valid case-made and was made, 
served, and stated in compliance 
with the law relating to appeals by 
case-made, supreme court treated ap¬ 
peal as one by case-made and denied 
motion to dismiss appeal on ground 
that record was defective as a tran¬ 
script, even, though parties errone¬ 
ously referred to it as a transcript. 
Okl.—Hearn v. Yoder, 143 P.2d 1009, 
193 Okl. 353. 

78. N.M.—Mundy ▼. Irwin, 141 P. 

877, 19 N.M. 170. 

Correction without notice 

Where an appeal record, otherwise 
proper, did not contain a notice of ap¬ 
peal in the transcript, and such no¬ 
tice of appeal was later inserted with¬ 
out notice to respondent, the appeal 
would not be dismissed. 

Cal.—Gulf Mail S. S. Co. v. W. A. 
Hammond S. S. Co., 227 P. 938, 67 
C.A. 420. 

Judgment roll in transcript 

(1) Where the transcript contains 
the judgment roll and the appeal 
from the judgment is taken under the 
alternative method, the appeal may 
not be dismissed on the ground that 
the reporter’s transcript is incom¬ 
plete. 

Cal.—McKeon v. Sambrano, 255 P. 
178, 200 C. 739. 

(2) Motion to dismiss appeal from 
judgment would be denied, where ap¬ 
peal was timely noticed, and a duly 
certified clerk’s transcript of the 
judgment roll was filed, although 
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improperly included matters appear¬ 
ed in the transcript. 

Cal.—H. & J. Mabury Co. v. Bryant, 
68 P.2d 359, 8 C.2d 704. 

(3) Where an appeal was based on 
a printed transcript containing a 30- 
page partial judgment roll, including 
pleadings, findings, and judgment, 
certified by clerk, stipulated to by 
counsel, and allowed and settled by 
trial judge, and in a form satisfying 
statutory requirements and rules of 
court, a motion to dismiss appeal for 
failing to file a properly certified 
transcript would not lie. 

Cal.—Barton v. Barton, 75 P.2d 1057, 
10 C.2d 578. 

(4) Where judgment roll was on 
file, motion to dismiss appeal on 
ground that appellants had failed to 
conform to court rule governing in¬ 
dex and arrangement of transcript 
and briefs was denied. 

Cal.—Swaney v. Black, 79 P.2d 176, 
26 C.A.2d 314. 

(5) An appeal from order must be 
dismissed for absence of supporting 
record, where the only transcript be¬ 
fore supreme court is that of the 
clerk of the court below, even though 
transcript contains, in addition to 
transcript of judgment roll, copies of 
affidavits and other matter pertinent 
to motion to vacate, since matters 
extraneous to judgment roll form no 
part of clerk's transcript and must be 
disregarded. 

Cal.—H. & J. Mabury Co. v. Bryant, 
68 P.2d 359, 8 C.2d 704. 

79. Cal.—Shively v. Kochman, 68 P. 

2d 255, 20 C.A.2d 688. 

Ill.—Sebree v. Sebree, 127 N.E. 392, 
293 Ill. 228. 

88. Cal.—Oberkotter v. Spreckels, 
219 P. 1010, 63 CJA. 683. 

805 Mont.—In re Kesl’s Estate, 161, 
P.2d 641, 117 Mont. 377. 
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of a proper abstract, the appellate court may dis- | miss the appeal , 81 or under certain circumstances 


81. Ariz.—Hansen v. Hansen, 224 P. 
826, 26 Ariz. 292. 

Ark.—Barrett v. Fort Smith Struc¬ 
tural Steel Co., 246 S.W.2d 414, 220 
Ark. 114—Davidson v. Messing, 215 
S.W.2d 138, 214 Ark. 227—Denson 
v. Bird, 197 S.W.2d 291, 210 Ark. 
675—Singley v. Croom, 193 S.W.2d 
482, 209 Ark. 1007—Watson v. Sud- 
doth, 193 S.W.2d 326, 209 Ark. 940 
—Thomson v. Dierks Lumber & 
Coal Co., 186 S.W.2d 425, 208 Ark. 
407—Brookfield v. Brown, 180 S.W. 
2d 116, 207 Ark. 234—Watson v. 
Dulaney, 149 S.W.2d 563, 202 Ark. 
1197—Rothgran v. Haynes, 100 S. 
W.2d 679, 193 Ark. 1179—Linney v. 
E. C. Linney & Co., 228 S.W. 1049, 
148 Ark. 105. 

Colo.—Lakewood Sanitation Dist. v. 
Public Utilities Commission, 198 P. 
2d 456, 118 Colo. 537. 

Ill.—Harris v. Annunzio, 103 N.E.2d 
477, 411 Ill. 124. 

Clark v. Titone, 134 N.E.2d 348, 
10 Ill.App.2d 135—Ellet v. Wyatt, 
103 N.E.2d 526, 345 Ill.App. 420- 
Appeal of Allensworth, 70 N.E.2d 
88, 329 Ill.App. 644—Smith v. Vil¬ 
lage of Villa Park, 25 N.E.2d 104, 
303 Ill.App. 229—Dahm v. Giroux’ 
Estate, 14 N.E.2d 268, 294 Ill.App. 
550—Reid v. City of Belvidere, 12 
N.E.2d 684, 293 Ill.App. 638—Strick¬ 
land v. Sankiewicz, 208 Ill.App. 
441. 

Iowa.—Boyers v. Shuler Coal Co., 3 
N.W. 2d 149—Farmers’ State Sav. 
Bank of Promise City v. Miles, 221 
N.W. 449, 206 Iowa 766—Hakes v. 
North, 208 N.W. 305, 202 Iowa 324— 
Pappas v. Stathis, 174 N.W. 230. 
Kan.—North Am. Finance Corp. v. 
Circle-B, Inc., 299 P.2d 576, 180 
Kan. 34—Rice v. Hovey, 299 P.2d 
45, 180 Kan. 38—Quick v. Purcell, 
295 P.2d 626, 179 Kan. 319—Gilley 
v. Gilley, 268 P.2d 938. 176 Kan. 
61—Wieneke v. Reed, 213 P.2d 977, 
168 Kan. 527—Cooley v. Hebrew, 
195 P.2d 602, 165 Kan. 500—Car¬ 
rington v. British American Oil 
Producing Co., 138 P.2d 463, 157 
Kan. 101—School Dist. No. 14 v. 
Board of Com’rs of Shawnee Coun¬ 
ty, 131 P.2d 663, 166 Kan. 24— 
Lambeth v. Bogart, 125 P.2d 377, 

155 Kan. 413—Mallory v. Johnstone, 
212 P. 117, 112 Kan. 566. 

Minn.—Corpus Juris Secundum cited 
in Seerup v. Swanson, 26 N.W.2d 
33, 223 Minn. 230. 

Mo.—Shrader v. Randolph County, 
163 S.W.2d 920, 349 Mo. 1036- 
Fears v. Newman Mercantile Co., 

156 S.W.2d 909, 348 Mo. 1102- 
Woods v. Dowd, 137 S.W.2d 426, 
345 Mo. 718—Bueker v. Aufder- 
heide, 136 S.W.2d 281, 345 Mo. 833 
—Williams v. Campbell, 123 S.W.2d 
87—Werminghaus v. Eberle, 81 S. 
W.2d 607—Aulgur v. Strodtman, 46 
S.W.2d 172, 329 Mo. 738—Sims v. 


Hydraulic Press Brick Co., 19 S.W. 
2d 294, 323 Mo. 447—State ex inf. 
of Barrett ex rel. McCann v. Par¬ 
rish, 270 S.W. 688, 307 Mo. 455- 
City of St. Louis v. Chartrand, 254 
S.W. 866—Coe v. Greenley, 246 S.W. 
908, 295 Mo. 664—Big Tarkio Drain¬ 
age Dist. v. Peters, 220 S.W. 874. 

Kreinkamp v. Oetting, App., 183 
S.W.2d 320—Webb v. Denney, App., 
170 S.W.2d 946—Baker v. Swearen- 
gin, App., 168 S.W.2d 473, transfer¬ 
red, see, 174 S.W.2d 823, 351 Mo. 
1027—Cowan v. Walker, App., 168 
S.W.2d 180—Brown v. Reichmann, 
164 S.W.2d 201, 237 Mo.App. 136— 
Kimberlin v. Kimberlin, App., 155 
S.W.2d 903—Boyd v. Spickard, App., 
147 S.W.2d 676—Spickard v. Wy¬ 
att, App., 147 S.W.2d 672—Motin v. 
Motin, App., 147 S.W.2d 130—Al- 
leger v. School Dist. No. 16, New¬ 
ton County, App., 142 S.W.2d 660— 
Brady v. Rapedo, 139 S.W.2d 540, 
234 Mo.App. 1133—Boyd v. Spick¬ 
ard, 136 S.W.2d 448, 234 Mo.App. 
434—Tyrell v. Gillioz, App., 136 S. 
W.2d 84—Ross v. Speed-O Corp. of 
America, App., 130 S.W.2d 180— 
Auxvasse Quarry Co. v. Harrison, 
App., 127 S.W.2d 61—Dean v. State 
Social Security Commission of Mis¬ 
souri, App., 123 S.W.2d 573—Pruett 
v. Milgram Food Stores, 112 S.W. 
2d 371, 232 Mo.App. 781—Brown 
Shoe Co. v. Bess, App., 110 S.W.2d 
1139—Thompson v. Clark, App., 107 
S.W.2d 973—Williams v. Jenkins, 
App., 107 S.W.2d 938—First Nat. 
Bank v. Wilson, App., 94 S.W.2d 
914—Peck v. Great American Ins. 
Co. of New York, 90 S.W.2d 415, 
230 Mo.App. 325—Beall v. North 
Missouri Farmers’ Mut. Ins. Co., 
App., 89 S.W.2d 585—Marx v. Marx, 
88 S.W.2d 1018, 230 Mo.App. 68— 
Le Clair v. Le Clair, App., 77 S.W. 
2d 862—Bank of Meta v. Schnitz- 
ler, App., 67 S.W.2d 106—City of 
Hopkins v. Farmers’ & Merchants’ 
Bank of Hopkins, App., 66 S.W.2d 
952—City of Huntsville ex rel. 
Johnson v. Hamilton Estate, App., 
33 S.W. 2d 185—Dyer v. Brown, 
App., 25 S.W.2d 551—Farm Mort¬ 
gage & Loan Co. v. Schubert, App., 
271 S.W. 873—Roberts v. Hogan, 
App., 269 S.W. 652—Kellogg v. 
Hulseman, App., 258 S.W. 735— 
Potts-Turnbull Advertising Co. v. 
Gatchell, App., 236 S.W. 1078—Pe- 
gram v. William H. Lee & Co., 
App., 236 S.W. 1056—Higdon v. 
Ming, App., 226 S.W. 667—Rund 
Mfg. Co. v. Laederich, App., 214 
S.W. 239—Fowles v. Clover Leaf 
Casualty Co., App., 205 S.W. 874— 
Scott v. Ramey, App., 183 S.W. 656. 

Utah.—First Nat. Bank v. Smoot, 269 
P. 518, 72 Utah 215. 

Wash.—Union Trust & Savings Bank 
v. Amery, 142 P. 492, 81 Wash. 133. 

Wyo.—Hoy v. Frederick, 252 P.2d 112, 
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70 Wyo. 496—Scott v. Ward, 54 P. 
2d 805, 49 Wyo. 243—Farmers State 
Bank of Riverton v. Investors 
Guaranty Corporation, 45 P.2d 1057, 
48 Wyo. 319—In re Bosick, 41 P.2d 
533, 48 Wyo. 46—In re St. Clair’s 
Estate, 28 P.2d 894, 46 Wyo. 446— 
Simpson v. Occidental Building & 
Loan Ass’n, 19 P.2d 958, 45 Wyo. 
425. 

4 C.J. p 404 note 72. 

Abstract held sufficient 
Ark.—Renner v. Progressive Life Ins. 
Co., 101 S.W.2d 426, 193 Ark. 504— 
St. Louis, I. M. & S. R. Co. v. Craft, 
171 S.W. 1185, 115 Ark. 483, L.R.A. 
1916C 817, affirmed 35 S.Ct. 704, 
237 U.S. 648, 59 L.Ed. 1160. 

Ill.—'Winn v. Vogel, 103 N.E.2d 673, 
345 Ill.App. 425. 

Mo.—Boland v. Mercantile-Commerce 
Bank & Trust Co.. 163 S.W.2d 597, 
349 Mo. 731. 

Lee v. Raysigl, 171 S.W.2d 114, 
237 Mo.App. 268—Bixler v. Special 
Road Dist. No. 1, Newton County, 
156 S.W.2d 950, 236 Mo.App. 336— 
Wilson v. Long, App., 156 S.W. 2d 
947—Pappas v. Eighty Hundred 
Realty Co., App., 138 S.W.2d 762— 
Huber v. Paradise, 101 SW.2d 748, 
231 Mo.App. 521. 

S.D.—Monen v. Monen, 269 N.W. 85, 
64 S.D. 581, 108 A.L.R. 404. 

Wyo.—Board of Com’rs of Natrona 
County v. Casper Nat. Bank, 105 
P.2d 578, 56 Wyo. 132, 130 A.L.R. 
727. 

Affidavit not In abstract 

In the absence of claim of insuffi¬ 
ciency, the circuit court's holding 
that appellant's affidavit of appeal 
was sufficient will be accepted even 
though the affidavit is not in the ab¬ 
stract. 

Mo.—Bowman v. Phelps County, 51 
S.W.2d 3, 330 Mo. 826. 

Commingling abstract and excep¬ 
tions 

(1) In Missouri the Springfield 
court of appeals has held that an ap¬ 
peal should not be dismissed merely 
because the abstract of record and 
the bill of exceptions have been com¬ 
mingled, unless cogent reason for 
dismissal exists. 

Mo.—Nokes v. Nokes, App., 8 S.W.2d 
879. 

(2) Also, in the Springfield court 
of appeals it has been held that the 
failure of appellant in the abstract 
to keep the record proper and bill of 
exceptions separate, was held not to 
be ground for affirming the judg¬ 
ment on motion. 

Mo.—Walls v. Tinsley, 173 S.W. 19, 
187 Mo.App. 462. 

(3) In the Kansas City court of 
appeals, where the document filed 
failed to distinguish matters of ex¬ 
ception from, matters of the record 
proper, making it impossible to dis- 
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tinguish one from the other, it was 
held that such circumstance alone 
was sufficient to justify a dismissal 
of the appeal. 

Mo. —Hmes v. Bezier, App., 161 S.W. 
2d 681—Le Clair v. I* Clair, App., 
77 S.W.2d 862—Myrick v. Hamil¬ 
ton, App., 26 S.W.2d 1008—Myrick 
v. Hamilton, App., 24 S.W 2d 165- 
Palmer v. Moyers, App., 14 S.W 2d 
657—La Monte Bank v. Crawford, 
App., 13 S.W.2d 1101—Coffleld v. 
Lindell, App., 1 S.W.2d 848. 
Correction allowed 

While the court will, in certain 
cases, dismiss an appeal for failure 
to file a proper abstract, where the 
record is short and susceptible of, 
correction, the motion will be denied. 
Utah.—Hurd v. Ford, 276 P. 908, 74 
Utah 46. 

Piling of hill of exceptions 

An abstract of record which does 
not show as a part of the record 
proper that any bill of exceptions 
was filed m the trial court is fatally 
defective, and judgment will be af¬ 
firmed. 

Mo—Tracy v. Tracy, 201 S.W. 902. 
Judgment not mentioned 

An appeal will not be dismissed 
for failure to mention a judgment 
in the abstract, where a certified 
copy of the judgment is on file. 

Mo.—Moore & Farrar v. Wyatt, App., 

8 S.W.2d 1020. 

Judgment not set forth in proper 
place 

An appeal will not be dismissed 
on the ground that the abstract of 
record proper did not set forth the 
trial court’s judgment, where the 
judgment -was shown in the abstract 
m the place usually devoted to mat¬ 
ters of exception and was also shown 
in a certified copy filed in the appel¬ 
late court. 

Mo.—Concrete Engineering Co. v. 
Grande Bldg. Co., App., 86 S.W.2d 
595. 

On second appeal 

A second appeal will not be dis¬ 
missed for failure to abstract prop¬ 
erly material parts of the pleadings, 
etc., which were presented on a for¬ 
mer appeal, where the abstract sub¬ 
stantially complies with the court 
rule that the transcript begin with 
the supreme court's judgment. 

Ark.—Dodd v. Gower, 68 S.W.2d 463, 
188 Ark. 958. 

82- Pa.—Bagley v. Scranton City, 67 
PaSuper. 543—Kalincsak v. Rus¬ 
sian Orthodox Catholic Mut. Aid 
Soc., 66 PaSuper. 338. 

83. Ark.—Ellington v. Remmel, 293 
S.W.2d 452—Perdue v. Royse, 219 
S.W.2d 434, 215 Ark. 110—Pool v. 
Shuffield, 214 S.W.2d 223, 213 Ark. 
975—Bailey v. Bank of Dover, 209 
S.W.2d 864, 213 Ark. 261—Golden 


v. Wallace, 207 S.W.2d 605, 212 
Ark. 732—Crouch v. Gilbert, 198 S. 
W.2d 72, 210 Ark. 885—Norden v. 
De Vore. 184 S.W.2d 585, 207 Ark. 
1105—Miller v. Missouri Pac. R. 
Co, 1R3 S.W.2d 289, 207 Ark. 59C 
—Poinsett Gin Co. v. McCoy, 172 
S.W.2d 18, 205 Ark. 975—Rider v. 
Baker, 155 S.W.2d 580, 202 Ark. 
1197—Drury v. Norton. 144 S.W. 
2d 1080, 201 Ark. 1185—Miller v. 
Miller, 136 S.W.2d 1022, 199 Ark. 
11S7—Ransom v. Warner, 103 S. 
W.2d 629, 193 Ark. 1179—Pettus v. 
Boatright, 102 S.W.2d 545, 193 Ark. 
1179—Southern Nat. Ins. Co. v. 
Williams, 95 S.W.2d 91, 192 Ark. 
117S—McGowan v. Burns, 77 S.W. 
2d 970, 190 Ark. 1177—Ozark Hard¬ 
ware Co. v. Covington, 63 S.W.2d 
844, 1S7 Ark. 1054—Carr v. Mary¬ 
land Casualty Co., 39 S.W.2d 299, 
183 Ark. S56—Rush v. Rush, 14 S. 
W.2d 545, 179 Ark. 1199—Wilker- 
son v. Fudge, 1 S.W.2d 801, 176 
Ark. Ill—Grimes v. State Bank 
Commissioner, 258 S.W. 134, 162 
Ark. 196—Parker v. Bodcaw Bank, 
256 S.W. 384, 161 Ark. 426—W. T. 
Rawleigh Co. v. McDonald, 208 S. 
W. 435, 137 Ark. 616—Hubhert v. 
Missouri Pac. R. Co., 206 S.W. 69, 
136 Ark. 188—Flake v. Hill, 197 S. 
W. 33, 130 Ark. 257. 

Colo.—Kestle v. Preuit, 298 P. 415. 
88 Colo. 419—Western Finance & 
Development Co. v. Fisher, 210 P- 
66, 72 Colo. 121—Zall Jewelry Co. 
v. Stoddard, 190 P. 506, 68 Colo. 
395. 

Ill.—People ex rel. Rose v. Craig, 89 
N.E.2d 409, 404 Ill. 505—Chicago 
Park Dist. v. Harris, 83 N.E.2d 702, 
402 Ill. 214—People ex rel. Mc- 
Ward v. Wabash R. Co., 70 N.E.2d 
36, 395 Ill. 243—McKey v. McKean, 
51 N.E.2d 189, 384 Ill. 1X2—Depart¬ 
ment of Finance v. Sheldon, 44 N. 
E.2d 863, 381 Ill. 256—Department 
of Finance v. Bode, 33 N.E.2d 586, 
376 Ill. 374—Kuhn v. Kunz, 187 N. 
E. 173, 353 III. 205—Morris v. 

Krejci, 179 N.E. 819, 347 Ill. 381— 
Clinton v. Commissioners of 
Drainage Dist. No. 7, 173 N.E. 108, 
341 Ill. 135—Glassman v. Lescht, 
149 N.E. 1, 318 III. 128. 

Eyer v. Read, 102 N.E.2d 754, 345 
Ill.App. 293—Kassly Undertaking 
Co. v. Flxible Co., 40 N.E.2d 621, 
313 IlI.App. 653—Gabl v. Gabl, 27 
N.E.2d 551, 305 IlI.App. 620—Kern 
v. Mid City Electrical Service Co., 
13 N.E.2d 116, 293 IlI.App. 635- 
City of Chicago v. Bowman Dairy 
Co., 10 N.E.2d 994, 292 IlI.App. 325 
—Burk v. Weber, 2 N.E.2d 121, 285 
IlI.App. 391—First Nat. Bank v. 
Blair, 266 IlI.App. 222—Watson v. 
Sullivan, 260 IlI.App. 259—Wood’s 
Estate v. Tyler, 256 IlI.App. 401 
—Smith v. Rothwell, 246 IlI.App. 
361—Kreider v. Sterling Nat. 
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Bank, 230 IlI.App. 360—Deterding 
v. Central Illinois Public Service 
Co., 223 IlI.App. 374—Prairie State 
Grain & Elevator Co. v. Wrede, 
217 IlI.App. 407—Dunlap v. Broth¬ 
erhood of Railway Trainmen, 214 
Ill App. 376—Good v. Woodruff, 

208 III.App. 147—Elia v. Societa 
Mutuo Soccorso di Piane Crati, 203 
IlLApp. 278—Nokomis Nat. Bank 
v. Elmers, 201 IlI.App. 242. See 
Sackim v. Krimsky, 210 IlI.App. 
381—Bour v. Cook, 209 IlI.App. 315 
—Barber v. Mellish-Hayward Co, 

209 IlI.App. 299—Chicago Record- 
Herald Co. v. Fred Bender Store 
Fixture Co., 207 IlLApp. 152—Re¬ 
gan v. Gresens, 207 IlLApp. 151— 
Hayes v. Gresens, 207 IlLApp. 149, 
150—Conrad v. Charles A. Stevens 
& Bros., 205 IlLApp. 494—F. J. Ri¬ 
ley Printing Co. v. Bissell Laun¬ 
dry, 205 IlLApp. 409—Fritz v. Chi¬ 
cago Rys. Co., 205 IlI.App. 298— 
Dickey v. Wells, 203 IlI.App. 305— 
Pico v. Chicago Rys. Co., 203 Ill. 
App. 293—De Long v. Hruby, 203 
IlLApp. 206—Monk v. Caseyville 
Ry. Co., 202 IlLApp. 641—Dunbar 
v. Eisenstein, 201 IlLApp. 487— 
Williams v. Wrigley, 199 IlLApp. 
495—Holmes v. Same, 198 IlLApp. 
493—Leroy v. Scott, 198 IlLApp. 
491—A. J. Bates Co. v. Di Nunzio, 
198 IlLApp. 173—Broxham v. Har¬ 
rington, 197 IlLApp. 454. 

Iowa.—Alonzo Willson Co. v. Mason 
City, 167 N.W. 587—Eggert & 
Lockwood v. Interstate Investment 
& Development Co., 153 N.W. 168, 
171 Iowa 38. 

Mo.—Cunningham v. Consolidated 
School Dist. No. 1 of Johnson 
County, 215 S.W. 249—Ryberg v. 
Little, 210 S.W. 356. 

Parker v. Massachusetts Bond¬ 
ing & Ins. Co., App., 123 S.W.2d 
570—Oliver v. Sloan, App., 27 S.W. 
2d 746—Wheeler v. Shull, App., 282 
S.W. 61—Spangler v. Benz, 267 S. 
W. 943, 219 Mo.App. 31—Naylor v. 
Ringolsky, App., 246 S.W. 650— 
Blumer v. Loevenhart, App., 188 
S.W. 1131—Fitzgerrell v. Federal 
Trust Co., App., 187 S.W. 600— 
Smith v. O’Bryant, App., 181 S.W. 
123. 

Or.—Marshall v. Marshall, 223 P. 

738, 110 Or. 519. 

4 C. J. p 404 note 73. 

Affirmance pro forma 

(1) In Illinois a judgment may be 
affirmed pro forma where an insuffi¬ 
cient abstract is submitted. 

Ill.—Baker v. Ayers, 223 IlLApp. 460 
—Matot v. Barnheisel, 212 IlLApp. 
489. See Nokomis Nat. Bank v. 
Elmers, 201 IlLApp. 242—Peirce v. 
Ott, 201 IlLApp. 46—-Petrey v. 
Rusk, 187 IlLApp. 41. 

(2) A decree will not, however, be 
affirmed pro forma because appel- 
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there was a bona fide attempt to comply with the 
rules and the defects or errors were not due to a 
willful violation of the requirements , 86 where ap- 


lants filed no sufficient abstract of 
testimony where the facts as stated 
by the master are admitted but only 
his legal conclusions are denied. 

Ill.—McNulty v. White, 242 Ill.App. 
37. 

Insufficient index of abstract 

(1) A judgment will not be affirm¬ 
ed because of an insufficient index 
of the abstract of record, where no 
provision is made in the rules for 
affirming because of such defect. 

Mo.—Kirk v. Metropolitan Life Ins. 

Co., App., 72 S.W.2d 185. 

(2) Also, under a statute requiring 
the court to disregard technical er¬ 
rors not affecting substantial rights, 
the fact that the abstract did not 
refer to pages of the transcript is 
not grounds for dismissal. 

Kan.—Crandon v. Home Ins. Co., 163 
P. 458, 99 Kan. 785. 

(3) But where, by the rules, the 
abstract must be indexed, where the 
abstract is unindexed, the appeal 
will be dismissed. 

Mo.—State ex inf. of Barrett ex rel. 
McCann v. Parrish, 270 S.W. 688, 
307 Mo. 455. 

Wash.—Union Trust & Savings 

Bank v. Amery, 142 P. 492, 81 
Wash. 133. 

Motion to affirm improper 

In Missouri, where appellant has 
perfected his appeal in due time by 
the short method, respondent cannot 
have the judgment affirmed on mo¬ 
tion, even if it be true, that by rea¬ 
son of the defects in the purported 
abstract, the appellate court can 
only look to the record proper to see 
if the judgment is one that can be 
rendered under the pleadings. A mo¬ 
tion to affirm cannot serve the pur¬ 
pose of a printed brief in pointing 
out and raising the point that the 
abstract is so deficient that nothing 
but the record proper is before the 
court for review. 

Mo.—Walls v. Tinsley, 173 S.W. 19, 
187 Mo.App. 462. 

Printing questions and answers 

(1) Under a court rule that every¬ 
thing material to the questions to be 
decided shall be preserved in the 
abstract and everything else omitted, 
it is not proper to set out in the ab¬ 
stract the entire testimony of wit¬ 
nesses by questions and answers 
without excluding immaterial mat¬ 
ters, and where the rule is ignored 
and the abstract is made up by 
printing the questions and answers 
or the answers only in full, regard¬ 
less of their materiality, the judg¬ 
ment may well be affirmed without 
examining the abstract. 


Iowa.—Marks Hat Co. v. Slatnik, 154 
N.W. 757, 178 Iowa 370. 

(2) It has also been held in Mis¬ 
souri that judgment will be affirmed 
where appellant fails to comply with 
a rule of the court of appeals, re¬ 
quiring the record in civil cases to be 
brought before it as an abstract, 
with the evidence reduced to narra¬ 
tive. 

Mo.—Eminence Realty & Brokerage 
Co. v. Randolph, App., 180 S.W. 25. 

(3) However, it has also been held 
in Missouri that an appeal will not 
be dismissed because an abstract 
gives the evidence in question and 
answer form, notwithstanding Sup. 
Ct.Rules, rule 13, such rule not being 
mandatory in view of rules 11, 12, 
14. 

Mo.—Frohman v. Lowenstein, 260 
S.W. 460, 303 Mo. 339. 

(4) Also, the fact that abstract of 
record presented evidence almost en¬ 
tirely in narrative form rather than 
in question and answer form did not 
require dismissal of appeal. 

Mo.—Trieseler v. Helmbacher, 168 
S.W.2d 1030, 350 Mo. 807. 

(5) Where a statute, requiring an 
abstract on appeal to set out testi¬ 
mony in narrative form, makes an 
exception when necessary for discus¬ 
sion of evidence, the court is not 
justified, except in extreme cases, in 
penalizing one whose abstract uses 
question and answer method, by dis¬ 
missing the appeal. 

Wash.—Soboda v. Frederick Nolf & 
Co., 157 P. 1100, 91 Wash. 446. 

84. Ill.—Shumway v. Shumway, 192 
N.E. 578, 357 Ill. 477. 

Kan.—In re Fitzroy’s Estate, 240 P. 
2d 163, 172 Kan. 339—Schreiner v. 
Rothgarn, 114 P.2d 834, 154 Kan. 
20—Buckwalter v. Henrion, 208 P. 
645, 111 Kan. 781. 

Mo.—Scott v. Tanner, App., 208 S. 
W. 264. 

85. Colo.—Reuss v. W. T. Rawleigh 
Co., 73 P.2d 987, 101 Colo. 356. 

Iowa.—Union Bank, Lincoln, Neb., 
v. Flynn Commission Co., 294 N.W. 
573, 229 Iowa 394. 

Mo.—Dreyer v. Videmschek, 123 S. 
W.2d 63—-2Stna Ins. Co. v. O’Mal¬ 
ley, 118 S.W.2d 3, 342 Mo. 800— 
Watson v. Kerr, 287 S.W. 337, 315 
Mo. 781. 

Prudential Ins. Co. of America 
| v. Kelley, 120 S.W.2d 65, 233 Mo. 
App. 362—Birdsong v. Jones, 30 S. 
W.2d 1094, 225 Mo.App. 242—Nokes 
v. Nokes, Mo.App., 8 S.W.2d 879— 
State ex rel. and to Use of Hackett 
v. Sly, 167 S.W. 1197, 180 Mo.App. 
379. 

4 C.J. p 405 note 74. 
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Omission of essential facts from ab¬ 
stract 

Although the abstract should show 
facts giving the supreme court juris¬ 
diction, and the court has a right to 
dismiss an appeal for failure to in¬ 
clude essential matters in the ab¬ 
stract, the failure to show the facts 
giving the supreme court jurisdic¬ 
tion does not necessarily require a 
dismissal of the appeal where the 
necessary facts are shown by the 
original record. 

Wyo.—Brewer v. Folsom Bros. Co, 

5 P.2d 283, 43 Wyo. 433, rehearing 
denied 7 P.2d 224, 43 Wyo. 517. 
Will not search record to reverse 
The appellate court will not go to 
the record to reverse the case, al¬ 
though it will search the record to 
aJirm, regardless of the abstract. 

Ill.—Stevenson v. Knights of Pythi¬ 
as, 209 Ill.App. 69—McGovern v. 
City of Chicago, 202 IlLApp. 139, 
affirmed 118 N.E. 3, 281 Ill. 264. 
Frima facie case for reversal 

Supreme court rule, providing that 
motions to dismiss for insufficiency 
of appellant’s abstract will not be 
recognized, applies when appellant 
has made out prima facie case for re¬ 
versal. 

Ark.—Speed v. Mays, 288 S.W.2d 953. 

86. Ill.—Noe v. Moseley, 36 N.E.2d 
240, 377 HI. 152—People ex rel. 
Sandberg v. Grabs, 26 N.E.2d 494, 
373 Ill. 423. 

Ellet v. Wyatt, 103 N.E.2d 526, 
345 Ill.App. 420—Buglio v. Cum¬ 
mings, 45 N.E.2d 542, 317 Ill-App. 
73—Logemeyer v. Fulton State 
Bank, 40 N.E.2d 316, 313 Ill.App. 
270, affirmed 50 N.E.2d 694, 382 Ill. 
11 . 

Mo.—King v. City of Rolla, 130 S. 

W.2d 697, 234 Mo.App. 16. 

N.M.—Knight v. Fairless, 161 P. 
1110, 22 N.M. 367. 

Wash.—Kasper v. Spokane Mer¬ 
chants’ Ass’n, 151 P. 800, 87 Wash. 
447. 

Wyo.—Uinkelspeel v. Lewis, 62 P.2d 
294, 50 Wyo. 380, rehearing denied 
65 P.2d 246, 50 Wyo. 380. 

4 C.J. p 405 note 77. 

Insufficient excuse 

Failure to conform to the rules of 
the supreme court in the preparation 
of the abstract of the record proper 
was not excused by the fact that ap¬ 
pellant's counsel was greatly hur¬ 
ried in his preparation, nor by the 
fact that he was inexperienced in ap¬ 
pellate practice. 

Mo.—Tunnicliff v. Watts, 210 S.W. 
876. 

Omission by printer 

(1) Where the -abstract of record 
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pellee fails to object seasonably , 87 where some mat¬ 
ters of apparent merit appear from the abstract 
made , 87 - 5 or where the case is not a complicated 
one . 87 * 10 Also a motion to dismiss may be denied 
for mere incompleteness of the abstract where ap¬ 
pellee fails to file an additional abstract , 88 or “where 
the appellee supplies the omission 88 * 5 in his supple¬ 
mental abstract , 89 or where an amended or supple¬ 
mental abstract is filed by the appellant by leave of 
the appellate court ; 89 - 5 nor will the judgment be 
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affirmed in the absence of a request therefor, es¬ 
pecially if the record is short . 90 

It has also been held that, notwithstanding the 
abstract filed on appeal is insufficient, a reversal 
; will follow if neither the abstract nor the record 
discloses a cause of action . 91 

b. Failure to Make Proper Brief of Evidence 

Generally, where there has been a failure to make a 
proper brief of evidence, the judgment appealed from will 
be affirmed. 


failed to show, as required, that a 
hill of exceptions was signed by the 
judge or filed by the clerk, and fail¬ 
ed to show a motion for a new trial, 
and the action of the court on the 
motion for a new trial, or any excep¬ 
tion thereto, the fact that these 
omissions were caused by a mistake 
of the printer in preparing the ab¬ 
stract of record was no excuse for 
failure to present them, and the ap¬ 
peal must be dismissed. 

Mo.—Cornett v. Lansaw, 243 S.W. 

95. 

(2) In Oregon, however, where ap¬ 
pellant omitted index from abstract 
by reason of the local printer having 
little experience in preparing and 
printing abstracts, appellant’s attor¬ 
ney overlooking the omission by rea¬ 
son of his anxiety to get it served in 
time, and leave was asked to file the 
printed index, the court felt justified 
in excusing the omission, and per¬ 
mitted the index to be filed, on mo¬ 
tion by respondent to dismiss the 
appeal where the omission in no way 
delayed the case. 

Or.—Carter v. Simpson Estate Co., 

193 P. 913, 103 Or. 383. 

Preparation, by layman. 

(1) Where record was voluminous, 
consisting of some five hundred pag¬ 
es, and abstract failed to comply 
with any of the rules concerning the 
preparation of abstracts, since one 
of the plaintiffs in error who prepar¬ 
ed the abstract was a layman, order 
to dismiss writ of error was with¬ 
held on condition that hereafter to 
the conclusion of the litigation 
plaintiffs in error employ counsel 
and file proper abstract prepared by 
counsel within certain period. 

Colo.—Shotkin v. Kaplan, 180 P.2d 

1021, 116 Colo. 295. 

(2) Where layman as plaintiff in 
error prepared abstract, notwith¬ 
standing rule previously laid down 
by supreme court that thereafter he 
should institute actions and prose¬ 
cute writs of error only through 
counsel, and abstract failed to com¬ 
ply with rules concerning' prepara¬ 
tion, of “abstracts, abstract should be 
stricken on motion, but supreme 
court out of regard £or couns^ em¬ 
ployed plaintiff in erro^ ..to pre¬ 


pare the brief would consider case on 
the merits instead of dismissing writ 
of error. 

Colo.—Shotkin v. Kaplan, 186 P.2d 
227, 117 Colo. 254. 

87. Colo.—Lombard v. Overland 

Ditch, etc., Co., 92 P. 695, 41 Colo. 
253. 

Mo.—Floreth v. Totsch, 118 S.W.2d 
64, 234 Mo.App. 729. 

87.5 Ark.—Velvin v. Kent, 128 S.W. 
2d 686, 198 Ark. 267. 

87.10 Mo.—Menke v. Farmers Prod¬ 
uce Exchange Co-op. Ass’n No. 30, 
App., 101 S.W.2d 508. 

88. Ark.—Fleming v. Rolfe, 75 S.W. 
2d 397, 189 Ark. 865. 

Mo.—Hicks v. Gus Gillerman Iron & 
Metal Co., App., 138 S.W.2d 749. 

4 C.J. p 405 note 81. 

88^5 Ark.—Wells v. Smith, 129 S. 
W.2d 251, 198 Ark. 476—Universal 
Life Ins. Co. v. Bryant, 121 S.W. 2d 
108, 196 Ark. 1143. 

III.—Reiter v. Illinois Nat. Cas. Co., 
65 N.E2d 830, 328 Ill.App. 234, re¬ 
versed on other grounds 73 N.E.2d 
412, 397 III. 141, certiorari denied 
Reiter v. Palmer, 68 S.Ct. 100, 332 
U.S. 791, 92 L-Ed. 373. 

89. Ill.—Mills v. Ehler, 95 N.E.2d 
848, 407 Ill. 602. 

Etkeson v. Dunaway, 86 N.E.2d 
402, 337 Ill.App. 664—Pastore v. 
Sasso, 46 N.E.2d 857, 317 Ill.App. 
538. 

Mo.—Man ess v. Graham, 142 S.W. 2d 
1009, 346 Mo. 738, 130 A.L.R. 225 
—Ahern v. Matthews, 85 S.W. 2d 
377, 337 Mo. 362. 

Wood v. Notes’ Estate, App., 176 
S.W.2d 32—Baker v. Swearengin, 
App., 168 S.W.2d 473, transferred, 

| see, 174 S.W.2d 823, 351 Mo. 1027 
—Duncan v. Thompson, App., 146 
S.W. 2d 112, reversed on other 
grounds 62 S.Ct. 422, 315 U.S. 1, 
86 L.Ed. 575—Cannon v. S. S. Kres- 
ge Co., 116 S.W.2d 559, 233 Mo.App. 
173. 

4 C.J. p 405 note 82. 

Cure of defects in original abstract 
by appellee's additional abstract 
see supra § 1001. 

In Washington. 

(1) The fact that an abstract of , 
record fails to comnlv with the court | 

1136 


rules is not a ground for dismissal 
of an appeal in the first instance, 
since appellant may be allowed to 
file a supplemental or amended ab¬ 
stract. 

Wash.—Singer v. Metz Co., 171 P. 
1032, 101 Wash. 67—Wishkah 

Boom Co. v. Greenwood Timber 
Co., 171 P. 234, 100 Wash. 472— 
Kranzusch v. Trustee Co., 161 P. 
492, 93 Wash. 629. 

(2) While L.(1913) p 300 has no 
retroactive effect, the court will rec¬ 
ognize the expression of the legis¬ 
lative will and not dismiss existing 
appeal on account of defective ab¬ 
stract formerly regarded as suffi¬ 
cient ground for dismissal. 

Wash.—Kasper v. Spokane Mer¬ 
chants’ Ass’n, 151 P. 800, 87 Wash. 
447. 

(3) Under a former statute it was 
held that where appellant’s abstract 
was insufficient the appeal will be 
dismissed notwithstanding respond¬ 
ents filed a sufficient abstract with 
their brief and motion to dismiss. 
Wash.—Crowley v. Byrne, 143 P. 873, 

82 Wash. 146. 

Where respondent fails to furnish 
complete abstract 

Despite a rule of court providing 
that a respondent, if dissatisfied with 
the abstract of appellant, may file 
an additional abstract, an appeal, 
seeking the review of an order sus¬ 
taining defendants* demurrer to the 
evidence, should be dismissed, where 
plaintiff’s abstract of the evidence 
was shown by defendant to be 
garbled and wholly insufficient even 
though defendant, the respondent, 
declined to furnish a complete ab¬ 
stract, but only furnished an ab¬ 
stract sufficient to show that appel¬ 
lant’s abstract is grossly insufficient. 
Mo.—Craven v. Midland Milling Co., 
App., 228 S.W. 513. 

89.5 HI.—Thomas v. Smith, 137 N. 
E.2d 117, 11 IU.App.2d 310—Pusa- 
tere v. Darnell, 16 N.E.2d 768, 296 
Ill.App. 525. 

90. Ill.—Bochner v. Automatic 
Time-Stamp Co., 80 IlljVpp. 27. 

4 C.J. p 405 note §3. 

91. Tn.—Lowell v. Perry, 134 Ill. 
App. 203. 
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Where a consideration of, or reference to, the 
evidence is necessary in order to dispose of the ap¬ 
peal, and no bona fide attempt has been made to 
comply with the requirements as to briefing and 
preparing such evidence, the judgment will usual¬ 
ly be affirmed ; 92 but dismissal of the appeal is not 
the proper practice . 93 Where, however, a bona fide 
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attempt has been made to comply with the rules 
respecting the making of a brief of evidence, but 
certain matters are improperly included 9 * or ex¬ 
cluded , 95 or the brief of evidence is otherwise im¬ 
proper , 96 such defect will not necessarily result in 
a dismissal or an affirmance, although it may limit 
the scope of the review , 97 or result in a refusal 


92. Ga.—Hester Bennett Lumber 
Co. v. Alexander, 86 S.E.2d 222, 
211 Ga. 402—McDonald v. Fletcher, 
86 S.E.2d 215, 211 Ga. 405—Wil¬ 
liamson v. Yakupian, 84 S.E.2d 15, 
211 Ga. 61—Brown v. Clarke, 84 
S.E.2d 14, 211 Ga. 61—Heard v. 
Helms, 82 S.E.2d 129, 210 Ga. 669— 
Walker v. Hamilton, 76 S.E.2d 12, 
209 Ga. 735—Washington v. Quat- 
tlebaum, 70 S.E.2d 367, 209 Ga. 
13—Whitner v. Whitner, 60 S.E.2d 
464, 207 Ga. 97, mandate conformed 
to 60 S.E.2d 467, 82 Ga.App. 136— 
Dozier v. Dozier, 21 S.E.2d 655, 
194 Ga. 268—Stapleton v. Union 
Central Life Ins. Co., 187 S.E. 
631, 183 Ga. 117—Murray v. David¬ 
son, 162 S.E. 526, 174 Ga. 213— 
McDaniel v. Walden, 146 S.E. 767, 
168 Ga. 40—Whitten v. Bacon, 140 
S.E. 287, 165 Ga. 168—Crump v. 
Farmer, 115 S.E. 71, 154 Ga. 711— 
Jones v. Hubbell, 110 S.E. 237, 152 
Ga. 496—Henslee v. Harper, 97 S. 
E. 667, 148 Ga. 621—Weathers v. 
Paga Mining Co., 94 S.E. 579, 147 
Ga. 463—American Nat. Ins. Co. v. 
Lee, 89 S.E. 836, 145 Ga. 797- 
Cox v. Thigpen, 89 S.E. 196, 145 
Ga. 329. 

Reese v. Wilder, 93 S.E.2d 416, 
94 Ga.App. 49—Guarantee Trust 
Life Ins. Co. v. Ricker, 92 S.E.2d 
323, 93 Ga.App. 554—Horne v. Phil¬ 
lips, 91 S.E. 2d 203, 93 Ga.App. 
223—Mullinaux v. Gilreath, 86 S.E. 
2d 347, 91 Ga.App. 511—Satter- 
white v. Mansfield, 85 S.E.2d 802, 
91 Ga.App. 450—Carnes v. Pitt¬ 
man, 70 S.E.2d 774, 86 Ga.App. 62— 
Hall v. Macon, D. & S. R. Co., 43 
S.E.2d 582, 75 Ga.App. 460—Bank¬ 
ers Health & Life Ins. Co. v. Law- 
son, 32 S.E.2d 428, 71 Ga.App. 
827—Johnson Chevrolet Co. v. Au¬ 
tomobile Financing, .24 S.E.2d 504, 
68 Ga.App. 835—Progressive Life 
Ins. Co. v. Wallace, 6 S.E.2d 398, 
61 Ga.App. 245—Pope v. Tison, 2 
S.E.2d 177, 59 Ga.App. 655—Blount- 
Hudson Chevrolet Co. v. Blount, 
191 S.E. 875, 55 Ga.App. 864—, 
Richards v. Mabry, 148 S.E. 289, 
39 Ga.App. 707—1. M. Shaine & 
Son v. Block, 111. S.E. 79, 28 Ga. 
App. 329—St. Paul Fire & Marine 
Ins. Co. v. Jackson, 95 S.E. 717, 
22 Ga.App. 200—Thompson v. Ma¬ 
rietta ^rust & Banking Co., 94 S. t 
E. 631, 21 Ga.App. 463—Tidwell v.' 
Alabama Great, SQUthern-, R. .Co., 
93 S.E. 511, 20 Ga.jA.pp. 826r—Rus¬ 
sell v. Gilliland, 91 S.E.1065^19 
4A C.J.S.—72 


Ga.App. 676—Rogers v. Sword, 91 j 
S.E. 784, 19 Ga.App. 494—Sweeney 
v. Dickey, 89 S.E. 1090, 18 Ga.App. 
631—Bunn v. Atlantic Coast Line 

R. Co., 88 S.E. 798, 18 Ga.App. 66- 
Wills v. Young, 83 S.E. 275, 15 Ga. 
App. 352. 

S.C.—Green v. James, 96 S.E. 400, 
110 S.C. 263. 

4 C.J. p 414 note 72, p 490 note 40. 

93. Ga.—Whitner v. Whitner, 60 S. 
E.2d 464, 207 Ga. 97, mandate con¬ 
formed to 60 S.E.2d 467, 82 Ga. 
App. 136—Pryor v. Pryor, 132 S.E. 
895, 162 Ga. 148. 

Tidwell v. Lovejoy, 94 S.E.2d 39, 
94 Ga.App. 60, reversed on other 
grounds 95 S.E. 2d 784, 212 Ga. 
750, opinion conformed to, App., 96 

S. E.2d 539—Williams v. Joel, 79 S. 

E.2d 401, 89 Ga.App. 329—Martin, 
Gin ter & Powers v. Liberty Coun¬ 
ty Bd. of Ed., 44 S.E.2d 462, 75 Ga. 
App. 749—Hall v. Macon, D. & S. 
R. Co., 43 S.E.2d 582, 75 Ga.App. 
460—Southern Cotton Oil Co. v. 
Ocilla Oil & Fertilizer Co., 41 S.E. 
2d 325, 74 Ga.App. 740—Bankers 
Health & Life Ins. Co. v. Lawson, 
32 S.E.2d 428, 71 Ga.App. 827- 
Manning v. Roberson, 23 S.E. 2d 
473, 68 Ga.App. 488—Rhodes v. 

Mutual Benefit Health & Accident 
Ass’n, 8 S.E.2d 685, 62 Ga.App. 

208—Progressive Life Ins. Co. v. 
Wallace, 6 S.E.2d 398, 61 Ga.App. 
245—Jones v. Knightstown Body 
Co., 184 S.E. 427, 52 Ga.App. 667- 
Pope v. State Grand Lodge No. 1, 
164 S.E. 99, 45 Ga.App. 206. 

4 C.J. p 414 note 73, p 490 note 41. 

Failure to brief letters 

A writ of error could not be dis¬ 
missed on the ground that evidence 
was not briefed as required by law, 
where evidence set forth in the bill 
of exceptions consisted of letters, the 
full import of which could be deter¬ 
mined only by consideration of each 
letter as a whole. 

Ga.—City of Macon v. Ries, 179 S.E. 
529, 180 Ga. 371. 

Unqualified approval of brief by trial 
judge 

Where a trial judge unequivocally 
approved of a brief of evidence, and 
where it appeared that a material 
portion’ of the 1 evidence was set out 
in the brief, and where rio objection 
as to ■ the approval of the brief was 
raised and, insisted on before the 
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trial judge, a writ of error would not 
be dismissed. 

Ga.—Farmers' Mut. Fire Ass'n v. 
Steed, 93 S.E. 75, 20 Ga.App. 329. 

tf ®ona fides,” as applied to effort of 
counsel to comply with statute re¬ 
quiring brief of evidence, is a rela¬ 
tive term and its application is 
quantitative, so that literal noncom¬ 
pliance will usually, but not neces¬ 
sarily, always he conclusive of lack 
of bona fides. 

Ga.—Boston Ins. Co. v. Harmon, 18 
S.E.2d 84, 66 Ga.App. 383. 

Construction of statutes 

Statutes prohibiting dismissal by 
reviewing court for technical defects 
and requiring consideration of all 
questions must be construed in con¬ 
sonance with, and not as supplant¬ 
ing, statute requiring brief of evi¬ 
dence. 

Ga.—Boston Ins. Co. v. Harmon, su¬ 
pra. 

94. Ga.—Dorsey v. Edge, 43 S.E.2d 

425, 75 Ga.App. 388—Bankers 

Health & Life Ins. Co. v. Lawson, 
32 S.E. 2d 428, 71 Ga-App. 827- 
Manning v. Roberson, 23 S.E. 2d 
473, 68 Ga.App. 488—Pope v. State 
Grand Lodge No. 1, 164 S.E. 99, 45 
Ga.App. 206. 

Kan.—People’s State Bank of Hois- 
ington v. Hoisington Co.-op. Mer¬ 
cantile Mfg. Ass’n, 234 P. 71, 118 
Kan. 61. 

95. Ga.—James v. Newman, 35 S.E. 
2d 581, 73 Ga.App. 79. 

Mo.—Thornsberry v. St. Louis & S. 
F. Ry. Co., 178 S.W. 197. 

96. Ga.—-City of Atlanta v. Carroll, 
21 S.E.2d 86, 194 Ga. 172. 

J. T. Tice Co. v. Evans, 123 S. 
E. 742, 32 Ga.App. 385—Clark v. 
Adams, 116 S.E. 122, 29 Ga.App. 
496—Augusta-Aiken Ry. & Elec¬ 
tric Corp. v. Andrews, 93 S.E. 543, 
20 Ga.App. 789. 

97. Ga.—Lee v. Baughn, 87 S.E.2d 
69, 211 Ga. 525. 

Satterwhite v. Mansfield, 85 SJE. 
2d 802, 91 Ga.App. 450—Boston Ins. 
Co. v. Harmon, 18 S.E.2d 84, 66 
Ga.App. 383—McKenzie Trust Co. 
v. Bullard, 132 S.E. 125, 35 Ga.App. 
19. 

Kan.—People's State Bank of Hois¬ 
ington v. Hoisington Co.-op. Mer¬ 
cantile Mfg. Ass’n, 234 P. 71, 118 
Kan. 61. 
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to consider assignments of error requiring refer¬ 
ence to the brief of evidence . 97 - 5 

§ 1111. - Authentication or Certificate 

A failure properly to authenticate or certify the tran- 
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script may necessitate the dismissal of the appeal or writ 
of error. 

Defects of a material character in the certificate 
of the judge or clerk below will necessitate the dis- 
j missal of the appeal or writ of error , 98 or an af- 


97.5 Ga.—Lee v. Baughn, 87 S.E.2d 
69, 211 Ga. 525—-McCaskill v. Park¬ 
er, 50 SE.2d 14, 204 Ga. 398. 

Tidwell v. Lovejoy, 94 S.E.2d 39, 
94 Ga.App. 60, reversed on other 
grounds 95 S.E.2d 784, 212 Ga. 750, 
opinion conformed to, App., 96 S.E. 
2d 539—Williams v. Joel, 79 S.E.2d 
401, 89 Ga.App. 329—Boston Ins. 
Co, v. Harmon, 18 S.E.2d 84, 66 Ga. 
App. 383. 

98: Ala.—Garrard v. State ex rel. 
Waid, 71 So.2d 59, 260 Ala. 486— 
E. M. Freeze & Co. v. Teal, 113 So. 
84, 216 Ala. 380. 

Cal.—Luf ten burg v. Luftenburg, 132 
P.2d 34, 56 C.A.2d 641—Dong Fay 
Kwon v. Kwon. 102 P.2d 808, 39 C. 
A.2d 232—Alexander v. Mayer, 102 
P.2d 540, 39 C.A.2d 157—Shively 
v. Kochman, 68 P.2d 255, 20 C.A.2d 
688—Sutliff v. Dempsey, 42 P.2d 
677, 5 C.A.2d 246—Healy v. Obear, 
157 P. 569, 29 C.A. 696, rehearing 
denied 157 P. 570, 29 C.A. 696. 

Fla.—Fain v. Bray, 120 So. 764, 98 
Fla. 249. 

Idaho.—Eichner v. Meyer, 58 P.2d 
845, 56 Idaho 751—Baggett v. Pace, 
10 P.2d 301, 51 Idaho 694—Crystal 
Dome Oil & Gas Co. v. Savic, 296 
P. 772, 50 Idaho 415—Brooks v. 
Lewiston Business College, 282 P. 
378, 48 Idaho 71—Farm Credit Cor¬ 
poration v. Mulliner, 281 P. 1113, 
48 Idaho 306—Pedersen v. Moore, 
184 P. 475, 32 Idaho 420—Dudacek 
v. Vaught, 154 P. 995, 28 Idaho 442. 

Ind.—Metropolitan Life Ins. Co. v. 
George, 11 N.E.2d 1006, 105 Ind. 
App. 364. 

Md.—Goldston v. Karukas, 23 A. 2d 
691, 180 Md. 232. 

Mo.—Brand v. Brand, 245 S.W.2d 94. 

Mont.—Kemp v. Murphy, 233 P.2d 
824, 125 Mont. 234. 

N.M.—Savage v. Nesteroff, 240 P. 
987, 31 N.M. 88. 

Ohio.—Winters Nat. Bank & Trust 
Co. v. Grether, App., 38 N.E.2d 99. 

Okl.—Hillery v. Cox, 256 P. 915, 125 
Okl. 124—Rhyme v. Choctaw Trad¬ 
ing Co., 240 P. 1059, 113 Okl. 225 
—Nave v. Central Life Ins. Co., 
238 P. 424, 113 Okl. 76—State v. 
American Nat. Bank of Oklahoma 
City, 232 P. 52, 107 Okl. 265- 
Helms v. Faulkner, 193 P. 621, 79 
Okl. 308—City of Mangum v. Todd, 
175 P. 197, 71 Okl. 59—Board of 
Com'rs of Mayes County v. Vann, 
159 P. 297, 60 Okl. 86—Bautrh v. 
Hudson, 153 P. 289, 54 OkL 269. 

Tex.—Collins v. State, 230 S.W. 1005, 
89 ,Tex.Cr. 354. 

Wash.—Baskett v. City of Seattle, 
93 P.2d 769, 200 Wash. 442. 


Wyo.—In re Basin State Bank, 296 
P. 1074, 43 Wyo. 1—Electrolytic 
Copper Co. v. Board of Com’rs of 
Albany County, 289 P. 1096, 42 
Wyo. 67. 

4 C.J. p 4 84 note 95. 

Necessity of authentication or cer¬ 
tification see supra S§ 1054-1059. 

Appellant not at fault 

(1) Failure of the record to show 
that the district court clerk sepa¬ 
rately authenticated specifications 
of error on appeal, as required by 
law, was not ground for dismissal 
of the appeal where it did not ap¬ 
pear that the omission was due to 
any fault of appellant. 

Wyo.—McClintock v. Ayers, 245 P. 
298, 34 Wyo. 476. 

(2) Appellee was not entitled to 
quash appeal because record had not 
been certified as required by statute, 
where every effort had been made by 
appellant to produce entire record 
and record actually sent to review¬ 
ing court had not been questioned. 
Pa.—McCommon v. Johnson, 187 JL 

445, 123 Pa.Super. 581. 

Failure to certify* exhibits 

In view of statute permitting ex¬ 
hibits at the trial to be certified to 
the supreme court without incorpo¬ 
rating them in the transcript or 
making copies, except in certain 
cases, failure to certify exhibits to 
the supreme court is not ground 
for dismissing the appeal. 

Idaho.—Douglas v. Kenney, 233 P. 
874, 40 Idaho 412. 

Copy of judgment 

Failure to comply with court rules, 
leaving supreme court without prop¬ 
erly certified copy of judgment, 
would authorize dismissal of cause 
| by supreme court, although clerk 
I certified that bill of exceptions con¬ 
taining judgment was filed and that 
copy of it appearing in transcript 
was correct. 

Fla.—Holstun v. Embry, 169 So. 400, 
124 Fla. 554. 

Certified judgment roll 

Where certified judgment roll in¬ 
cluded a statement of the case to¬ 
gether with pleadings, findings, judg¬ 
ment, notice of appeal, and under¬ 
taking, a motion to dismiss appeal 
would not prevail, where only at¬ 
tack made was on certification of the 
statement of the case. 

N.D.—McLean v. Underdal, 11 N.W. 
2d 102, 73 N.D. 74—Funderburg v. 
Young, 281 N.W. 87, 68 N.D. 481. 
Consideration of appeal on merits j 
The question whether the record! 
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is properly authenticated so as to 
bring the motion for a new trial 
before the court will be determined 
on consideration of the merits of 
appeal. 

Cal.—Arena v. Bank of Italy, 251 P. 
338, 80 C.A. 61. 

In Arizona 

An appeal will not be dismissed 
because of lack of formal authentica¬ 
tion of record by the clerk of the 
lower court, where the procedure 
outlined in Civ.Code (1913) par. 1258, 
is followed. 

Ariz.—Smart v. Staunton, 239 P. 514, 
29 Ariz. 1. 

In Georgia 

(1) Generally, it is mandatory 
that a trial judge certify the bill of 
exceptions to be true, and failure to 
certify the entire bill as true will 
result in the dismissal of the writ 
of error. 

Ga.—Amick v. Poteet, 68 S.E. 2d 903, 
208 Ga. 674—Hanson v. Willing¬ 
ham, 18 S.E.2d 680, 193 Ga. 385— 
Blackley v. Bell, 1 S.E.2d 676, 187 
Ga. 702—Calhoun v. Southern 
States Naval Stores Co., 194 S.E. 
191, 185 Ga. 153—Coker v. Life & 
Casualty Ins. Co. of Tennessee, 179 
S.E. 626, 180 Ga. 525—Jordan v. 
Duckett, 176 S.E. 640, 179 Ga. 633— 
Eady v. Magnolia Cemetery Co., 
166 S.E. 436, 175 Ga. 787. 

Jones v. Pierce, 17 S.E.2d 838, 
66 Ga.App. 254—Nichols v. 
Knowles, 89 S.E. 162, 18 Ga.App. 
211 . 

(2) The remainder of the pre¬ 
scribed form for the certificate is di¬ 
rectory only and a failure to comply 
with it will not result in a dismissal 
of the writ of error. 

Ga.—Nix v. Armour Fertilizer 
Works, 151 S.E. 661, 40 Ga.App. 
745. 

(3) Failure of certificate to bill 
of exceptions to state that all mate¬ 
rial evidence has been specified as 
part of the record or is contained in 
the bill of exceptions was not so 
fatally defective as to require dis¬ 
missal of writ of error, although it 
may preclude consideration of ques¬ 
tions wholly dependent on the evi¬ 
dence. 

Ga.—Green v. Green, 168 S.E. 266, 
176 Ga. 421. 

(4) Under Civ.Code (1910) § 6187, 
the trial judge’s failure to certify a 
bill of exceptions within the time 
provided by the statute will not 
cause a dismissal unless such fail¬ 
ure is occasioned by the act of plain¬ 
tiff in error or his counsel. 
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firmance of the judgment," at least where the rec¬ 
ord is not sufficient to present the questions to be 
reviewed . 1 In some jurisdictions, however, the pa¬ 
pers may be remanded for the required certificate , 2 
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or the appeal, although it will be dismissed, may be 
reinstated on correction of the certificate within the 
time specified . 3 


Ga.—Clarke v. Allen, 91 S.E. 1049, 

19 Ga.App. 652. 

(5) Where, however, a purported 
bill of exceptions was not signed by 
plaintiff in error or his counsel, but 
was inadvertently signed by the 
judge, who had not signed accom¬ 
panying certificate, and more than 
thirty days had elapsed after judg¬ 
ment, the motion to dismiss was 
sustained. 

Ga.—Johnson v. Stevens, 94 S.E. 

1011, 147 Ga. 521. 

(6) Although a judge cannot prop¬ 
erly certify to what did not take 
place before him, he may certify to 
matters of record in the case be¬ 
fore him; and therefore a judge 
may certify that a bill of exceptions 
pendente lite was certified, filed, and 
appears of record in the case, even 
though the ruling complained of by 
the exceptions pendente lite may 
have been made by another judge 
than himself. 

Ga.—Hall County v. Gilmer, 51 S.E. 

307, 123 Ga. 173. 

(7) Where the judge’s certificate 
to bill of exceptions unqualifiedly 
verifies it, a further statement in 
the certificate which does not contra¬ 
dict any of the recitals of the bill 
of exceptions is not cause for dis¬ 
missing the bill. 

Ga.—Williams v. Atlanta Nat. Bank, 

120 S.E. 658, 31 Ga.App. 212. 

(8) When judge’s failure to sign 
and certify bill of exceptions within 
time prescribed by law results from 
inexcusable nonaction on part of 
plaintiff in error or counsel, writ will 
be dismissed. 

Ga.—Clay v. Floyd, 66 S.E.2d 916, 

208 Ga. 374. 

(9) Where superior court circuit 
had two judges, one of whom heard 
demurrers to petition and rendered 
judgment sustaining demurrers, and 
bill of exceptions assigning error on 
such judgment was presented to, and 
certified to by, other judge of same 
circuit, court of appeals was without 
jurisdiction to pass on correctness 
of such judgment, and bill of excep¬ 
tions would be dismissed. 

Ga.—Jett v. Jones, 74 S.E.2d 483, 87 

Ga.App. 531. 

(10) Fact that trial judge’s cer¬ 
tificate, after having asserted that 
bill of exceptions was true, recited 
that all of the record necessary was 
specified, “except a petition’’ of in- 
tervenors, filed on certain date, and 
order thereon, did not require dis¬ 
missal of the writ of error on ground 
that it was conditionally certified. 


Ga.—Johnson v. Giraud, 13 S.E. 2d 
365, 191 Ga. 577. 

(11) While a bill of exceptions 
should be certified by judge who 
rendered judgment, unless such 
judge is dead, bill of exceptions and 
writ of error will not be dismissed 
on ground that it does not appear 
that bill of exceptions was signed 
and certified by judge, where name 
of judge whose judgment is com¬ 
plained of does not appear in bill, 
but where it affirmatively appears 
in record that judge certifying bill 
rendered judgment. 

Ga.—Ballard v. Zachry, 187 S.E. 139, 
54 Ga.App. 101. 

In Louisiana 

(1) Under Code Pract. art 898, an 
appeal should not be dismissed for 
error in clerk's certificate of correct¬ 
ness and completeness of transcript 
if it does not appear that error is 
imputable to appellant, and in such 
cases reasonable time should be al¬ 
lowed to correct the error. 

La.—Hayne v. Assessor, 79 So. 280, 
14 3 La. 697. 

4 C.J. p 484 note 95 [e]. 

(2) A motion to dismiss appeal on 
insufficiency of certificate of the 
clerk of court to the transcript will 
be denied when the clerk makes an 
affidavit before the case is called 
for trial that the transcript contains 
true copies of all proceedings. 

La.—Dunham v. Town of Slidell, 72 
So. 465, 139 La. 933. 

In Missouri 

Where defendant brought up an 
appeal by way of a short form tran¬ 
script and included a certified copy 
of the record, entry of judgment, 
and order granting the appeal, and, 
in accordance with rule 14, filed un¬ 
certified copies of the entire record, 
the appeal will not be dismissed on 
the ground that the abstract and the 
bill of exceptions were not certified 
by the clerk. 

Mo.—Parks v. Marshall, 14 S.W.2d 
590, 322 Mo. 218, 62 A.L.R. 835. 

Surplusage in transcript 

The fact that a transcript contains 
more than is required, but omits 
nothing essential does not justify 
dismissing the appeal on the ground 
that the transcript is not duly cer¬ 
tified. 

Or.—First Nat. Bank v. Frazier, 19 
P.2d 1091, 143 Or. 662. 

99. Cal.—Davison v. Gentry, 29 P. 
2d 266, 136 C.A. 423—Gordon v. 
Beasore, 260 P. 824, 86 C.A. 343— 
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Reed v. Clark, 206 P. 1018, 57 C.A. 
243. 

Ga.—Stewart v. Echols County, 78 S. 

E.2d 867, 89 Ga.App. 99. 

Ill.—National Builders Bank of 
Chicago v. Simons, 26 N.E.2d 665, 
304 Ill.App. 471. 

S.D.—In re Badger State Bank, 245 
N.W. 41, 60 S.D. 484. 

Wash.—Gilmore v. Red Top Cab Co. 
of Washington, 17 P.2d 886, 171 
Wash. 346. 

4 C.J. p 485 note 96. 

1. Ala.—Bentley v. County Com¬ 
mission for Russell County, 84 So. 
2d 490, 264 Ala. 106. 

Cal.—Simons v. Bunnell, 177 P. 173 r 
38 C.A. 548. 

Idaho.—Fishback v. Jensen, 11 P.2d 
361, 52 Idaho 61. 

Appeal on record 

Where reporter in personal injury 
action against railroad had left state 
without certifying to his transcript, 
appeal was treated as an appeal on 
the record. 

Ala.—Central of Georgia Ry. Co. v.. 
Hinson, 78 So.2d 286, 262 Ala. 223. 

2. Del.—Boyd v. Cloud, 62 A. 294, 
5 Pennew. 479—Boyd v. Cloud, 62- 
A. 294, 5 Pennew. 478. 

Ill.—J. A. Lavery Motor Co. v. Weil, 
35 N.E.2d 390, 311 Ill.App. 241. 

Nev.—Gascue v. Saralegui Land & 
Livestock Co., 247 P.2d 874, 69 
Nev. 245. 

Motion to have record authenticated 
Where record is not properly au¬ 
thenticated, appellate court is au¬ 
thorized to deny motion under stat¬ 
ute for order to have record au¬ 
thenticated, for insufficient showing, 
or grant motion, or review unau¬ 
thenticated record and determine 
whether motion should be granted. 
Cal.—Le Cyr v. Dow, 86 P.2d 900, 30 
C.A.2d 457. 

Withdrawal for correction denied 
Where the clerk of the district 
court fails to certify the transcript, 
and appellee, by motion to dismiss 
the appeal, takes advantage of such 
omission, the appeal will be dis¬ 
missed, and the subsequent motion 
of appellant to withdraw the tran¬ 
script temporarily for certification 
will be denied, in view of Code 
(1915) § 4493, as the duty of see¬ 
ing that transcript is certified is on 
appellant. 

N.M.—Caddy v. Wagner, 193 P. 75, 
26 N.M. 380. 

3. Fla.—Dorsey v. Griffins, 124 So. 
750, 98 Fla. 1020—Clark v. Coch¬ 
ran, 80 So. 745, 77 Fla. 98. 
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§ 1112. Immaterial Defects or Omissions 

Generally, immaterial defects or omissions appearing 
in the appeal record are not fatal. 

Immaterial defects or omissions in the record are 


not fatal where the appeal record contains all that 
is necessary to present the questions to be reviewed 
and for their determination . 4 Accordingly, the 
failure to bring up evidence unnecessary to the re- 


4. Ala.—Southern Ry. Co. v. San¬ 
ford, 76 So.2d 164, 262 Ala. 5. 
Anz.—Davis v. Klemdienst, 165 P.2d 
995, 64 Ariz. 67. 

Ark.—Seligson v. Seegar, 202 S.W. 

2d 970, 211 Ark. S71. 

Cal.—In re Silva, 2 P.2d 341. 213 C. 
446. 

Fla.—Supervisors, Inc., v. Arcadia 
Citrus Growers* Ass'n, 135 So. 296, 

101 Fla. 804—Thomas v. Nathan, 
62 So. 206, 65 Fla. 386. 

Ga.—Simmerson v. Herringdine, 142 
S.E. 687, 166 Ga. 143—Green v. 
Whatley, 123 S.E. 871, 158 Ga. 628. 
Idaho.—Guiles v. Kellar, 192 P.2d 
853, 68 Idaho 249—Gropp v. Huy- 
ette, 208 P. 848, 35 Idaho 683. 

Ill.—People ex rel. Kunstman v. 
Shinsaku Nagano, 59 N.E.2d 96, 
389 Ill. 231—People ex rel. Sand¬ 
berg v. Grabs. 26 N.B.2d 494, 373 
III. 423—Schafer v. Robillard, 17 
N.E.2d 963, 370 Ill. 92. 

Roesch-Zeller. Inc. v. Hollem- 
beak, 124 N E.2d 662, 5 Ill.App.2d 
94—EUet v. Wyatt, 103 N.E.2d 526, 
345 Ill.App. 420—Waukegan Times 
Theatre Corp. v. Conrad, 70 N.E. 
2d 74, 329 IlLApp. 643—Logemeyer 
v. Fulton State Bank. 40 N.E.2d 
316, 313 Ill-App. 270, affirmed 50 
N.E.2d 694. 384 I1L 11—In re Kesh- 
ner*s Estate, 26 N.E 2d 529, 304 
IlLApp. 640, reversed on other 
grounds Keshner v. Keshner. 33 
N.E2d 877, 376 Ill. 354—Pusatere 
v. Darnell, 16 N.E.2d 768, 296 I1L 
App. 525—Retzinger v. Retzinger, 
239 IlLApp. 127, reversed on other 
grounds 162 N.E. 155, 331 III. 102. 
Ind.—Yateman v. King, 109 N.E.2d 
441, 123 Ind.App. 317—Gilkison v. 
Darlington, 106 N.E.2d 473, 123 
Ind.App. 28—Gescheidler v. Na¬ 
tional Cas. Co., 96 N.E.2d 123, 120 
Ind.App. 673. 

Iowa.—Olson v. New York Life Ins. 

Co., 295 N.W. 833, 229 Iowa 1073. 
Kan.—Lasnier v. Martin, 171 P. 645, 

102 Kan. 551. 

Ky.—Strother v. McClave, 94 S.W. 
2d 310, 264 Ky. 121—Walker v. 
City of Richmond, 189 S.W. 1122, 
173 Ky. 26, Ann.Cas.l918E 1084- 
Consolidation Coal Co. v. Vanover, 
179 S.W. 43, 166 Ky. 172. 

La.—Brewer v. Hill, 152 So. 75, 178 
La. 533, certiorari denied Hill v. 
Brewer, 54 S.Ct. 631—Taylor v. Al¬ 
len, 91 So. 635, 151 La. 82. 

Alphonse Brenner Co. v. Frumer, 
App., 149 So. 238. 

Mich.—Smith Petroleum Co. v. Van 
Mourik, 4 N.W.2d 495, 302 Mich. 
131. 

Mo.—Abernathy v. St. Louis Public 
' Service Co., 240 S.W.2d 914, 362 


Mo. 214—Peterson v. City of St. 
Joseph, 156 S.W.2d 691, 348 Mo. 
954—Maxwell v. Andrew County, 
146 S.W.2d 621. 347 Mo. 156— 

Joslin v. Chicago, M. & St. P. Ry. 
Co., 3 S.W.2d 352, 319 Mo. 250— 
Thornsberry v. St. Louis, etc., R. 
Co., 178 S.W. 197. 

Skatoff v. Solomon, App., 244 S. 
W.2d 590—State ex rel. Miller v. 
Board of Education of Consolidat¬ 
ed School Dist. No. 1 of Holt Coun¬ 
ty, 21 S.W.2d 645, 224 Mo.App. 
120—Hayward v. Insurance Co. of 
North America, App., 287 S.W. 
1054—Schlereth v. Neely, App., 
2S5 S.W. 168—Salisbury v. Quincy, 
O. & K. C. R. Co., App., 268 S.W. 
S96. 

Nev.—American Sodium Co. v. Shel¬ 
ley, 268 P. 45, 51 Nev. 38. 

N.M.—In re Landers’ Estate, 263 P. 
509, 33 N.M. 102. 

N.Y.—:Kera v. Kaplan, 142 N.Y.S.2d 
913. 

Or.—Nedry v. Herold, 13 P.2d 372, 
141 Or. 167. 

Pa.—Commonwealth, to Use of 
Thomas v. Groezinger, 173 A. 691, 
113 Pa. Super. 365—Pekny v. 
Hrabosky, 161 A 749, 106 Pa.Su- 
per. 393. 

R.I.—McGovern v. Michael, 197 A. 
218, 60 R.L 119. 

Tex.—Thomas v. Farris, Civ.App., 
132 S.W.2d 435, error dismissed, 
judgment correct—B. F. Avery & 
Sons Plow Co. v. Mayfield, Civ. 
App., Ill S.W.2d 1134, error dis¬ 
missed—Tucker Produce Co. v. 
Stringer, Civ.App., 146 S.W. 1001. 
Vt.—Ricci v. Bove’s Estate, 78 A.2d 
13, 116 Vt. 406. 

Wash.—King v. King, 145 P. 971, 
83 Wash. 615. 

Wis.—Shortle v. Sheill, 178 N.W. 304, 
172 Wis. 53. 

4 C.J. p 405 note 80, p 485 note 99, 

| p 489 note 36, p 491 note 56, p 
574 notes 57, 73. 

Defects or omissions held immate¬ 
rial, not warranting dismissal 

(1) That petitioner for appeal pro¬ 
ceeded irregularly, where such con¬ 
duct did not prejudice respondent. 
W.Va.—Lynch v. Armstrong, 111 S. 

E. 489, 90 W.Va. 98. 

(2) Defects in request for tran¬ 
script, at least where a properly cer¬ 
tified transcript is presented. 

Cal.—Bryant v. Kelly, 265 P. 817, 203 

C. 721—Lynch v. Coe, 264 P. 747, 
203 C. 422. 

(3) Failure of the record to show 
the giving of the jurisdictional bond 
on appeal to an intermediate court 
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i Tex.—John E. Morrison Co. v. Har¬ 
rell, Civ.App., 148 S.W. 1122. 

(4) That record was presented as 
copy “Teste,” and did not contain 
certificate of clerk that appellant had 
given notice of his intention to ap¬ 
ply for transcript. 

Va.—Brame v. Guarantee Finance 
Co., 124 S.E. 477, 139 Va. 394. 

(5) Omission of assignment of er¬ 
rors. 

Ala.—Parker v. Duke, 157 So. 436, 
229 Ala. 361. 

(6) Failure to print abstract of 
record instead of full report. 

Mo.—Milligan v. Kansas City Light 
& Power Co., 264 S.W. 408, 304 Mo. 
624. 

(7) Failure to specify the part of 
record to be sent up. 

Ga.—Free Gift Lodge, No. 25, Broth¬ 
ers and Sisters of Benevolence v. 
Edwards, 132 S.E. 206, 161 Ga. 832. 

(8) Failure to secure certificate 
and settlement of transcript of tes¬ 
timony on the first trial, which coun¬ 
sel stipulated might be annexed to 
the record on the second trial. 

Cal.—Seney v. Pickwick Stages, 

Northern Division, 263 P. 299, 88 
C.A. 284. 

(9) Certification by officers of por¬ 
tions of the record which they were 
not required to certify. 

Cal.—Beck v. Barnes, 18 P.2d 749, 
129 C.A. 187. 

(10) Fact that pages of record 
were not shown did not constitute 
ground for dismissing appeal. 

Wyo.—General Ins. Co. of America 

v. Ham, 57 P.2d 671, 49 Wyo. 525. 
Improper inclusion in record 

The fact that a record filed in the 
appellate court also contains papers 
which could only be made a part of 
the record by bill of exceptions, but 
which have not been so preserved, 
does not destroy the character of the 
record. 

Mont.—Mettler v. Adamson, 99 P. 

441, 38 Mont. 198. 

Record curing defect 

Where the original verdict brought 
up by appellee's motion to dismiss 
the appeal, treated as certiorari, 
showed that it was properly signed 
by nine jurors, judgment was af¬ 
firmed, notwithstanding the verdict, 
copied in the face of the judgment 
presented by appellant, showed that 
it was signed by only eight jurors. 
Ark.—Cartwright v. Barnett, 90 S. 

W.2d 485, 192 Ark. 206. 

Short form transcript 

(1) An appellee cannot complain 
that abstract of the record proper 
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view,® nonprejudicial omissions , 6 the omission of | plied by other parts of the record , 7 a mere techni- 
matter from one part of the record, which is sup- I cal failure to conform to the statutes or rules of 


-does not set out judgment, where a 
short form transcript is used which 
contains the judgment. 

Mo.—Jackson v. Renken, App., 283 

S.W. 729. 

(2) Supreme court would not dis¬ 
miss appeal, but would examine rec¬ 
ord proper for error, where short 
form transcript, which included copy 
of judgment, order granting appeal, 
and pleading in abstract, was on file 
with clerk, notwithstanding judg¬ 
ment was not shown in abstract of 
record proper or in purported bill of 
■exceptions. 

Mo.—Warner v. Howard, 98 S.W.2d 
613, 339 Mo. 923. 

<3) Where short form transcript, 
sent up to court of appeals, shows 
both judgment appealed from and 
order granting appeal, recitals of 
such transcript concerning such 
judgment and order must be read 
into abstract of record, so as to cure 
its insufficiency because of omission 
■of record entries of rendition of 
judgment and allowance of appeal. 
Mo.—Brown v. Reichmann, 164 S.W. 
2d 201, 237 Mo.App. 136. 

•Judgment roll 

(1) An appeal will not be dis¬ 
missed for failure to include in the 
record on appeal a part of the judg¬ 
ment roll not material to determina¬ 
tion of the appeal. 

Cal.—Union Flower Market v. South¬ 
ern California Flower Market, 76 
P.2d 603, 10 C.2d 671. 

(2) Where appeal was based on 
judgment roll alone, failure of rec¬ 
ord to disclose that trial court made 
findings of fact on issues raised by 
pleadings, or that such findings were 
waived as authorized by statute, was 
not ground for reversal. 

Cal.—D’Alessio v. D’Alessio, 132 P. 
2d 271, 56 C.A.2d 118. 

'5. Ariz.—In re Balke’s Estate, 206 
P.2d 732, 68 Ariz. 373. 

Ark.—Oil Fields Corporation v. 

Meek, 299 S.W. 29, 176 Ark. 318. 
Ga.—Steele v. Steele, 46 S.E.2d 924, 
203 Ga. 505—Jones v. Jones, 174 
S.E. 338, 178 Ga. 710—Green v. 
Green, 168 S.E. 266, 176 Ga. 421— 
Whitmire v. Thompson, 159 S.E. 
859, 173 Ga. 174—Bennett v. Cart¬ 
er, 147 S.E. 380, 168 Ga, 133. 

Cubine v. Cubine, 26 S.E.2d 462, 
69 Ga.App. 656—Hartman v. Citi¬ 
zens* Bank & Trust Co., 171 S.E. 
195, 47 Ga,App. 562—First Nat. 
Bank v. Sanders, 122 S.E. 341, 31 
Ga.App. 789. 

Idaho.—Reilly v. Board of Com’rs of 
Latah County, 158 P. 322, 29 Idaho 
212 . 

-Ind.—Broerman v. Spilker, 108 N.E. 
226, 183 Ind. 88. 


Iowa.—State v. Baker, 235 N.W. 313, 
212 Iowa 571. 

Kan.—Howard v. Tourbier, 160 P. 
1144, 98 Kan. 624. 

Ky.—Campbell v. Campbell, 230 S. 
W.2d 918, 313 Ky. 249—Smithers* 
Adm’r v. Schmitt, 72 S.W.2d 30, 
254 Ky. 695. 

La.—City of New Orleans v. Peter¬ 
son, 77 So.2d 730, 226 La. 967. 

Jefferson v. Lauri N. Truck 
Lines, App., 180 So. 179. 

Md.—Coastal Tank Lines v. Canoles, 
113 A.2d 82, 207 Md. 37—Velasco 
v. Protestant Episcopal Church in 
State of Md., 92 A.2d 373, 200 Md. 
634. 

Miss.—Hicks Mercantile Co. v. Mus- 
grove, 67 So. 213, 108 Miss. 776. 
Mo.—Shepard v. Shepard, 186 S.W T . 
2d 472, 353 Mo. 1057—Columbian 
Nat. Life Ins. Co. v. Dubinsky, 160 
S.W.2d 727, 349 Mo. 299. 

Commercial Credit Co. v. Inter¬ 
state Securities Co., App., 197 
S.W.2d 1000—Allen v. Allen, 47 S. 
W\2d 254, 226 Mo.App. 822—Hecht 
Bros. Clothing Co. v. Walker, App., 
279 S.W. 1059. 

Mont.—Wills v. Morris, 50 P.2d 858, 
100 Mont. 504. 

N - Y -—Kera v. Kaplan, 142 N.Y.S.2d 
913. 

Ohio.—Currie v. Baltimore & O. R. 

Co., 2 N.E.2d 616, 52 Ohio App. 25. 
Okl.—Seibold v. City of Muskogee, 
8 P.2d 35, 155 Okl. 81—Citizens’ 
State Bank of Okeene v. Cressler, 
170 P. 230, 69 Okl. 68—Pahlka v. 
Chicago, R. I. & P. Ry. Co., 161 P. 
544, 62 Okl. 223—Miller v. Marri¬ 
ott, 149 P. 1164, 48 Okl. 179. 

Or.—Goin v. Chute, 260 P. 998, 126 
Or. 466, reheard 270 P. 492, 126 Or. 
466. 

Va.—Fulwiler v. Peters, 20 S.E. 2d 
500, 179 Va. 769. 

4 C.J. p 486 note 4—5. 

Record apparently complete 

A motion to dismiss an appeal be¬ 
cause a note of evidence is not con¬ 
tained therein will not be sustained 
where the record, as received by the 
appellate court, does not contain the 
note of evidence and appears to be 
complete. 

La.—Lewis v. Ralph, 8 La.App. 48. 

Matter not in evidence 

(1) An appeal will not be quashed 
for omission from the record of an 
exhibit not offered in evidence. 

Pa.—Kershbaum v. London Guaran¬ 
tee & Accident Co., 131 A. 590, 284 
Pa. 591. 

(2) Exceptions will not be dis¬ 
missed because of their failure to 
set forth the testimony of two wit¬ 
nesses called by defendants, where 
the court made its ruling upon the 
testimony offered by plaintiff, and 
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ruled that the testimony of such two 
witnesses should not be stated. 

Mass.—Isenbeck v. Burroughs, 105 
N.E. 595, 217 Mass. 537. 

6. Ill.—Shell Petroleum Corp. v. 
Feldman, 17 N.E.2d 81, 297 Ill.App. 
631. 

Kan.—Shannep v. Strong, 160 P.2d 
683, 160 Kan. 206. 

La.—Sherwood v. Ticheli, 125 So. 328, 
12 La.App. 420. 

Mo.—Conant v. Conant, 278 S.W. 90, 
221 Mo.App. 300. 

Nev.—Basic Refractories v. Bright, 
286 P.2d 747, 71 Nev. 248. 

Okl.—Magee v. Litchfield, 151 P. 575, 

50 Okl. 360. 

Or.—Inland Const. Co. v. City of 
Pendleton, 242 P. 842, 116 Or. 66S. 
Tex.—Farr v. Kirby Lumber Corp., 
Civ.App., 203 S.W.2d 815. 

Utah.—Merrill v. Coon, 193 P. 1108, 
57 Utah 240—Rosser v. Broadwa¬ 
ter Mills Co., 182 P. 204, 54 Utah 
522—Grosteit v. Miller, 160 P. 769, 
48 Utah 511. 

4 C.J. p 482 note 86 [b] (2), p 491 
note 58. 

Variance in title of case 

Where the title of a cause was 
changed during its progress and the 
abstract used the title as it orig¬ 
inally appeared and was served on 
respondent, the appeal would not be 
dismissed because of such variation 
since it in no way affected the merits 
of the case. 

Mo.—City of Kirksville ex rel. Eg- 
gert v. Harrington, 35 S.W.2d 614, 
225 Mo.App. 309. 

7. Ala.—Bell v. Fulgham, 80 So. 39, 
202 Ala. 217. 

Cal.—Loewenberg v. Schneider, 88 P. 
2d 681, 13 C.2d 234. 

Tarvin v. Davey, 124 P.2d 624, 

51 C.A.2d 296. 

Colo.—Bailey v. Bullock, 132 P.2d 
783, 110 Colo. 205. 

Ga.—Green v. Whatley, 123 S.E. 871, 
158 Ga. 628. 

City of East Point v. Christian, 
151 S.E. 42, 40 Ga.App. 633. 

III.—First Nat Bank v. Village of 
Dolton, 254 Ill.App. 521. 

Ind.—John’s Cash Furniture Stores 
v. Mitchell, 125 N.E.2d 827, rehear¬ 
ing denied 127 N.E.2d 128. 

Ky.—Hamilton v. Chevrolet Motor 
Co., 168 S.W.2d 25, 292 Ky. 835. 
Miss.—Patridge v. McAtee, 81 So.2d 
714. 

Mo.—Bradbury v. Hawthorn Coal 
Co., App., 85 S.W.2d 908—Moore 
& Farrar v. Wyatt, App., 8 S.W. 
2d 1020—Farmers’ Sav. Bank of 
Birch Tree v. Taylor, App., 281 S. 
W. 139—Adair County Coal Co. v. 
Chicago, B. & Q. R. Co., 260 S.W. 
538, 216 Mo.App. 614—Loyless v. 
Roberts, 253 S.W. 207, 212 Mo.App. 
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court , 8 or mere trivial or formal defects , 9 are not 
fatal. 

§ 1113. Inclusion of Immaterial Matter 

Generally, the circumstances of each particular case 
will determine the action to be taken by the appellate 
court for inclusion of immaterial matter in the record. 


In the absence of statutory enactment on the sub¬ 
ject, generally the appellate court, where the tran¬ 
script, return, case, statement, or abstract is en¬ 
cumbered with unnecessary matter, will be guided 
by the circumstances of each case and make such 
order as will be most just and equitable . 10 Thus 


55—Matthews v. Jones, App., 199 
S.W. 578. 

N.J.—Holly v. Fredlund, 68 A. 2d 338, 
5 N.J.Super. 50. 

Ohio.—L. K. Smith Co. v. Livingston, 
App., 65 N.E.2d 72. 

Va.—Paddock v. Mason, 48 S.E.2d 
199, 187 Va. 809—Southeast Lum¬ 
ber Export Co. v. Friend, 164 S.E. 
372, 158 Va. 863. 

Wyo.—In re Austin’s Estate, 246 P. 
459, 35 Wyo. 176. 

Consolidated case 

Where the petition absent from 
the transcript in the case was in the 
transcript in a consolidated case, the 
petition was properly before the 
court for its consideration, and a 
motion to dismiss the appeal will be 
overruled. 

La.—Rosenberg v. Derbes, 115 So. 
637, 165 La. 407. 

Exhibits 

Failure to include exhibits in the 
transcript did not require affirmance 
for want of a complete transcript, 
where matters to which the exhibits 
related were otherwise in evidence. 
Tenn.—Cambria Coal Co. v. Daugher¬ 
ty, 33 S.W.2d 71, 161 Tenn. 457. 

Judgment roll before court 

Where the judgment roll is before 
the court, an appeal will not be dis¬ 
missed for absence of the record of 
testimony. 

Cal.—Miller v. Price, 265 P. 931, 203 
C. 772. 

Omitted evidence supplied by appel¬ 
lee 

The purpose of rule 9 in reference 
to abstracting pleadings is to get the 
issues presented in the trial court 
clearly before the supreme court, and 
this purpose was accomplished by 
appellee supplying all the necessary 
evidence omitted from appellant’s 
abstract to place the case fairly be¬ 
fore the court and consequently the 
appeal will not be dismissed. 

Ark.—Massey v. Kissire, 23 2 S.W. 24, 
149 Ark. 215. 

8- Ga.—Crosby v. Calaway, 16 S.E. 

2d 155, 65 Ga.App. 266. 

Idaho.—Guiles v. Kellar, 192 P.2d 
853, 68 Idaho 249. 

Ind.—Gilkison v. Darlington, 106 N. 
E.2d 473, 123 Ind.App. 28—Wil¬ 
liams v. Harrison, 123 N.E. 245, 
72 Ind.App. 245. 

Kan.—Salvation Army v. McNamara, 
176 P.2d 265, 162 Kan. 278, appeal 
dismissed and certiorari denied 68 
S.Ct. 73, 332 U.S. 750, 92 L.Ed. 337. 


Mo—Abernathy v. St. Louis Public 
Service Co., 240 S.W.2d 914. 362 
Mo. 214—Adams v. Adams, 165 S. 
W.2d 676, 350 Mo. 152—Githens v. 
Butler County, 165 S.W.2d 650, 350 
Mo. 293—Bullock v. E. B. Gee Land 
Co., 148 S.W.2d 565, 347 Mo. 721- 
Well er v. Searcy, 123 S.W.2d 73, 
343 Mo. 768. 

Norris v. Brady, 132 S.W.2d 
1059, 234 Mo.App. 437—Wall v. 

Commonwealth Casualty Co. of 
Philadelphia, Pa., 39 S.W.2d 441, 
225 Mo.App. 657—Nokes v. Nokes, 
App., 8 S.W.2d 879. 

R.I.—McGovern v. Michael, 197 A. 
218, 60 R.I. 119. 

Tex.—Barron v. James, 198 SW.2d 
256, 145 Tex. 283. 

4 C.J. p 491 note 57. 

Clerical error in designation of court 

Where the bill of exceptions and 
all the records were transmitted just 
as they would have been if the cer¬ 
tificate had properly ordered trans¬ 
mission to the supreme court; but 
the writ of error certified the appeal 
to the “superior” court, and there 
was no “superior” court, but only a 
supreme court and a court of ap¬ 
peals, the appeal would be treated as 
if it was properly certified to the 
“supreme” court, and the word “su¬ 
perior” will be treated as a mere 
clerical error. 

Ga.—Dyal v. Foy & Shemwell, 126 S. 
E. 783, 159 Ga. 848. 

Omissions not technical defects 

(1) Evidence in a cause, although 
transcribed and certified in such 
manner as to form a bill of excep¬ 
tions, does not become a part of the 
record until filed, and, where evi¬ 
dence did not become part of the rec- 

j ord on account of a failure to file a 
bill of exceptions containing it dur¬ 
ing the term at which the court 
ruled on the motion for a new trial, 
as provided by Burns St.Annot.1914, 

§ 656, such failure was not an “omis¬ 
sion” or “technical defect” within 
Acts (1917) c 140, providing that, 
whenever appellate courts are satis- j 
fled, that records are genuine, and. 
can ascertain therefrom the ques¬ 
tions sought to be presented, they 
may hear and determine such ques¬ 
tions, notwithstanding the omissions. 
Ind.—Shaw v. Union Trust Co. of In¬ 
dianapolis, 137 N.E. 895, 79 Ind. 
App. 277. 

(2) Failure of the judge’s certifi¬ 
cate to state that the bill of excep¬ 
tions was true was not a mere 
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“want of technical conformity to” 
statutes or rules, such as will pre¬ 
clude dismissal of appeal. 

Ga.—Cady v. Cady, 131 S.E. 282, 161 
Ga. 556. 

Serious but not fatal 

Where appellant’s noncompliance 
with supreme court rule in compil¬ 
ing abstract of record was serious 
but not fatal, and case presented 
a problem of general interest, deter¬ 
mination of which would benefit citi¬ 
zens of the state, supreme court 
would exercise discretion to decide 
rather than to dismiss the appeal. 
TVyo.—Rayburne v. Queen, 303 P.2d 
486, rehearing denied 306 P.2d 367. 

9. Ill.—Roesch-Zeller, Inc. v. Hoi- 
lembeak, 124 N.E.2d 662, 5 Ill.App. 
2d 94. 

Iowa.—Daniels v. Butler, 149 N.W. 
265, 169 Iowa 65, modified on other 
grounds 150 N.W. 1081. 

Kan.—People’s State Bank of Hois- 
ington v. Hoisington Co-op. Mer¬ 
cantile Mfg. Ass’n, 234 P. 71, 118- 
Kan. 61. 

Me.—Reed v. Reed, 108 A. 103, 118 
Me. 321. 

Mo.—Tucker v. Burford, App., 95 S_ 
W.2d 866. 

N.V.—In re Wendel’s Estate, 266 N. 

T.S. 694, 148 Misc. 912. 

Or.—Winter v. Heyden, 36 P.2d 183, 
149 Or. 20, followed in Herndon v. 
Armstrong, 36 P.2d 184, 148 Or. 
602. 

4 C.J. p 405 note 79, p 485 note 98. 

10. Fla.—Ray v. Trice, 37 So. 582, 
48 Fla. 297. 

Pa.—Slote v. Tenenbaum, Com.PL, 
32 Erie Co. 306. 

4 C.J. p 491 note 59. 

Reliance on judgment of trial court 
Where the supreme court was 
asked on appeal to pass de novo on. 
record that contained approximately 
400 printed pages copied practically 
verbatim from reporter’s transcript 
in violation of rule providing that 
appellant shall file abstract of so- 
much of the record as is material,, 
supreme court was justified in lean¬ 
ing heavily on judgment of trial 
court. 

Iowa.—Thorne v. Reiser, 60 N.W.2d! 
784, 245 Iowa 123. 

Failure of counsel to abridge record: 

If counsel do not observe rule as 
to abridgment of record on appeal, 
it may be necessary for appellate- 
courts to reject records that do nofe. 
conform to it. 
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an affirmance, 11 or dismissal, 12 may be ordered for 
the inclusion of immaterial matter in the appeal rec¬ 
ord, or the court may refuse to consider the instru¬ 
ment so prepared, 1 ® but the existence of unneces¬ 
sary matter in the record is not, it seems, ground 
for reversal. 14 The inclusion of immaterial mat¬ 
ter is not always fatal, however, and ordinarily the 
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court will disregard it, 15 particularly where appellee 
was not prejudiced thereby, 16 although the costs in¬ 
cident to including such matter may be taxed 
against the party preparing and presenting the rec¬ 
ord, 17 or the successful appellant may be denied 
the recovery of costs. 18 


2. Objections, Amendment and Correction 


§ 1114. In General 

As a general rule, defective and incomplete records 
may, and should be, corrected by amendment, on timely 
application, under Judicial authorization and in compli¬ 
ance with statutory provisions. 

In general, it is the duty of appellant to see that 


the record on appeal is properly prepared and cor¬ 
rect, 18 - 50 and if the record is incorrect or incom¬ 
plete, procedures, considered generally infra §§ 1121- 
1124, are available for correcting or supplementing 
it. 1 8.55 a party, however, does not have an abso¬ 
lute right to amend or augment the appeal record, 


N.Y.—Boylan v. Southern Pac. Co., 
1 N.Y.S.2d 709, 253 App.Div. 195. 

11. Ga.—Moreland v. Walker, 81 S. 
E. 854, 141 Ga. 541. 

S.D.—Donahoe v. Adebar, 149 N.W. 

175, 34 S.D. 471. 

4 C.J. p 491 note 60. 

Failure to brief evidence 

Where the evidence upon which 
the court refuses an injunction, be¬ 
ing documentary, is set out in full 
in the bill of exceptions without any 
attempt to brief same, as required, 
such evidence will not be considered, 
and, where no question arises on the 
pleadings, the judgment below will 
be affirmed. 

■Ga.—Moreland v. Walker, 81 S.E. 854, 
141 Ga. 541. 

XnclTLsion of evidence in exceptions 

Although, there was confusion by 
bringing up part of the evidence in 
the bill of exceptions, and all of it 
in the record, the bill of exceptions 
will not, there not being a complete 
duplication, be dismissed on that 
ground. 

•Ga.—Collins v. American Exch. Nat. 
Bank of New York, 93 S.E. 880, 
147 Ga. 273. 

3n South Dakota 

(1) A judgment will be affirmed 
because appellants inserted in the 
statement of the case, testimony and 
immaterial matters without any ef¬ 
fort at condensation or to state the 
substance of the matters considered 
material. 

.■S.D.—Lytle v. McGruder, 155 N.W. 
771, 36 S.D. 506—Smith v. John¬ 
son, 151 N.W. 46, 35 S.D. 151— 
Donahue v. Adebar, 149 N.W. 175, 
34 S.D. 471. 

(2) But leave may be granted to 
appellant to file a proper brief. 

-S.D.—Smith v. Johnson, 153 N.W. 

376, 35 S.D. 563. 

12. Ga.—City of Macon v. Hies, 179 

S.E. 529, 180 Ga. 371. ■ • 


Iowa.—Dondore v. Rohner, 275 N.W. 

886, 224 Iowa 1. 

4 C.J. p 491 note 61. 

Duplication held not to require dis¬ 
missal 

Ga.—City of Macon v. Ries, 179 S.E. 
529, 180 Ga. 371. 

13* Ga.—Horne v. Phillips, 91 S.E. 
2d 203, 93 Ga.App. 223—Death v. 
McBurney Stoker & Equipment 
Co., 91 S.E.2d 154, 93 Ga.App. 86. 
S.D.—Rogers v. Penobscot Min. Co., 
127 N.W. 471, 26 S.D. 52. 

4 C.J. p 492 note 64. 

14. U.S.—West v. East Coast Cedar 
Co., N.C., 113 F. 737, 51 C.C.A. 411. 

15. Ark.—Morton v. Linton & Plant, 
211 S.W. 175, 138 Ark. 297. 

Cal.—H. & J. Mabury Co. v. Bryant, 
68 P.2d 359, 8 C.2d 704. 

Ga.—Barnes v. Commercial Credit 
Co., 131 S.E. 476, 161 Ga. 605. 

Kan.—State ex rel. Fatzer v. Min- 
neola Hospital Dist., 277 P.2d 607, 
177 Kan. 238. 

La.—Gilmore v. Lyon Lumber Co., 
105 So. 85, 159 La. 18. 

Mo.—Kyger v. , Koeper, 194 S.W.2d 
51, 238 Mo.App. 947, appeal trans¬ 
ferred, see 207 S.W.2d 46, 355 Mo. 
772—Kirk v. Metropolitan Life Ins. 
Co., App., 72 S.W.2d 185. 

Nev.—E. Reinhart Co. v. Oklahoma 
Gold Mining Co., 226 P. 902, 48 
Nev. 32. 

4 C.J. p 492 note 65. 

To be passed on at hearing 

Whether- a - party has included in 
the transcript parts of a record 
which are unnecessary to the deter¬ 
mination of the case is a question 
to be passed on on the hearing of 
the case rather than on motion to 
limit the transcript of record. 

D.C.—Anderson v. Sands, 39 App.D. 
C. 533. 

16. Pa.—Westinghouse Electric & 
Co. v. Wilson, 63 Pa.Super. 294. 

17. Fla.—Moorhead v. Moorhead, 31 
So.2d 867, 159 Fla. 470. 

,Tex.—Tucker Produce Co* v. String¬ 
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er, Civ.App., 146 S.W. 1001—Wil- 
liams v. House, Civ.App., 45 S.W. 
960—Houston, etc., R. Co. v. Wil¬ 
liams, Civ.App., 31 S.W. 556. 

4 C.J. p 491 note 62. 

18. D.C.—Brown v. Commercial F. 
Ins. Co., 21 App.D.C. 325. 

18.50 Tex.—De Leon v. Texas Em¬ 
ployers Ins. Ass’n, Civ.App., 159 S. 
W.2d 574, error refused. 

Wyo.-English v. Smith, 253 P.2d 
857, 71 Wyo. 1, rehearing denied 
257 P.2d 365, 71 Wyo. 1. 

Duty to correct 

If the record before the appellate 
court is not the correct record, it is 
the duty of the complaining party 
to institute proper proceedings for 
certification of the correct record. 
Mich.—Cartwright v. Grand Trunk 
Western R. R., 284 N.W. 727, 288 
Mich. 316. 

Va.—New Bay Shore Corp. v. Lewis, 
69 S.E.2d 320, 193 Va. 400. 
Favorable and unfavorable matters 
An appellant should not be per¬ 
mitted to choose matters of record 
favorable to his contentions and ex¬ 
clude from record other explanatory 
matters adverse to him. 

Ill-—Gillespie v. Reu, 85 N.E.2d 844, 
first case, 337 Ill.App. 213—Gil¬ 
lespie v. Reu, 85 N.E.2d 844, sec¬ 
ond case, 337 Ill.App. 213. 

18.55 N.J.—Lang v. Morgan's Home 
Equipment Corp., 78 A2d 705, 6 
N.J. 333. 

Amendment and correction of: 

Abstracts of record see supra §§ 
1007-1011. 

Bill of Exceptions see supra §§ 
891-901. 

Brief of evidence see supra § 1017. 
Case or statement of facts see 
supra §§ 953-960. 

Certificate of authentication see 
supra § 1073. 

Certificate of evidence see supra 
§ 977. 

Findings of fact by trial court see 
supra | 981. 
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but permission to do so is in the discretion of the 
court, 18 - 60 even where the proposed amendment is 
an appropriate or proper correction, 1 s - 65 and it may 
be denied for inexcusable neglect in preparing the 
record, for delay in presenting the application, or 
for other reasons. 18 * 70 A liberal attitude, however, 
is ordinarily taken toward amendments, 19 and they 
will be granted where possible, 19 - 5 particularly 
amendments which will cause the opposing party 
no injustice and will secure a hearing of the appeal 
on the merits. 19 - 10 Hence, although there is no 
power to amend an appeal record so that it does 
not speak the truth, 19 - 15 usually, on seasonable ap¬ 
plication, it may be so amended as to speak the 
truth, 20 unless it is so defective as to be inherently 
without effect as a record, 21 or where the record 
is not correctible 215 or unless the amendment sug¬ 
gested does not cure the defect, 22 or is immaterial, 
as considered infra § 1117, or would be futile. 23 


An amendment or correction will not be allowed 
where there is no defect in the record, 24 as w T here 
the record before the appellate court correctly and 
completely represents the state of the record of 
the trial court at that time, 24 - 5 and hence will not 
be allowed to correct a clerical mistake made in 
the trial court, such as a clerical mistake in the 
amount for which judgment was entered, 24 - 10 or 
corrections made which go merely to the admissi¬ 
bility of certain evidence and not to the accuracy 
or completeness of the record. 24 - 15 Also, an amend¬ 
ment will not be allowed where the attempted 
amendment is in violation of statute. 25 

The appeal record being a duly certified public 
document, any alteration thereof by any person or 
official except under the open and public sanction 
of the court from which it emanated, or in which it 
is lodged, is inexcusable and reprehensible, 26 al- 


18.60 S.C.—Furman v. Nelson, 37 S. 
E.2d 741, 208 S.C. 249. 

Discretionary with, appellate court 

Mo.—Schreiner v. City of St. Louis, 
App., 203 S.W.2d 678. 

1&65 Cal.—Russi v. Bank of Amer¬ 
ica N. T. & S. A., 158 P.2d 252, 69 
C.A 2d 100. 

18.70 Cal.—Russi v. Bank of Amer¬ 
ica N. T. & S. A., supra. 

19. Cal.—Webster v. Webster, 14 P. 
2d 522, 216 C. 485—McMahon v. 
Hamilton, 260 P. 793, 202 C. 319. 

Fritsche v. McCue, 92 P.2d 928, 
34 C.A-2d 46—Barnett v. Marsili, 
10 P.2d 472, 122 C.A. 609—Dugan 
v. Forster, 281 P. 411, 101 C.A. 144. 

Fla.—Harper v. Bronson, 124 So. 732, 
98 Fla 941. 

Mont.—Shook v. Woodard, 290 P.2d 
750. 

Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
54 P.2d 273, 57 Nev. 1. 

S.C.—Furman v. Nelson, 37 S.E.2d 
741, 208 S.C. 249. 

Tex.—Pacific Fire Ins. Co. v. Smith, 
199 S.W.2d 486, 145 Tex. 482. 

Gist v. Holt, Civ.App., 173 S.W.2d 
216, error refused. 

Viewed with favor 

Cal.—Bonftlio v. Ganger, 136 P.2d $32, 
58 C.A.2d 315—Johnson v. Western 
Air Exp. Corporation, 100 P.2d 517, 
37 C.A.2d 713—Union Oil Co. of Cal¬ 
ifornia v. Basalt Rock Co., 81 P.2d 
977, 28 C.A.2d 87. 

Disposition, upon merits 

The supreme court is reluctant to 

dispose of the case except on the 

merits. 

Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
54 P.2d 273, 57 Nev. 1. 

19*5 CaL—Avenll v. Lincoln, 126 P. 
2d 398, 52 C.A2d 398. 


19.10 Cal.—Fritsche v. McCue, 92 P. 
2d 928, 34 CJL2d 46. 

19.15 N.Y.—Clark v. Delaware & H. 

R. Corp., 283 N.Y.S. 739, 245 App. 
Div. 447. 

20. Alaska.—In re Matheson’s Es¬ 
tate, 7 Alaska 292. 

Cal.—See v. Joughin, 116 P.2d 777, 18 
C.2d 603. 

Jacobs v. Bozzani Motors, 230 P. 
2d 51, 103 C.A-2d 754—Stevenson 
v. Fleming, 111 P.2d 420, 43 C.A.2d 
641. 

Ill.—J. A. Lavery Motor Co. v. Weil, 
35 N.E.2d 390, 311 Ill.App. 241. 
Mass.—Kacavas v. Toothaker, 179 N. 

E. 727, 278 Mass. 302. 

N.Y.—In re Nowakowski’s Will, 142 
N.Y.S.2d 825, 286 App.Div. 951, re¬ 
heard 149 N.Y.S.2d 489, 1 A.D.2d 
250. 

Vt.—Higgins v. Metzger, 143 A. 394, 
101 Vt. 285. 

Wyo.— Corpus Juris Secundum cited 
in Simmons v. Parrent, 256 P.2d 
101, 106, 71 Wyo. 250. 

Bight of party 

A party to an appeal is entitled to 
have his case show the facts as they 
really happened on the trial. 

N.Y.—Barlow v. Husted, 21 N.Y.S,2d 
458, affirmed 20 N.Y.S.2d 1013, 259 
App.Div. 969, reargument denied 23 
N.Y.S.2d 197, 260 App.Div. 840. 
Transcript held properly amended 
Fla.—Crenshaw Bros. Produce Co. v. 
Harper, 194 So. 353, 142 Fla. 27. 

21. Ohio.—Shepfer v. Hannenkrat, 
192 N.E. 274, 48 Ohio App. 35. 

21.5 W.Va.—Morris v. Gates, 20 S. 
E.2d 118, 124 W.Va. 275. 

22. Okl.—Reeser Motor Co. v. Reich- 
elderfer, 18 P.2d 515, 161 Okl. 282—. 
Forrest E. Gilmore Co. v. James, 10 
P.2d 392, 156 Okl 216. 
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1 Mere repetition of transcript 

Amendments to a transcript of the 
record were properly refused where 
new matter was a repetition of mat¬ 
ter in the transcript. 

S.C.—Joiner v. Bevier, 152 S.E. 652, 
155 S C. 340. 

23. Tex.—Reed v. Beheler, Civ.App., 
198 S.W.2d 625. 

Wyo.—Fertile Valley Canal Co. v. 
Kearney, 263 P. 620, 37 Wyo. 475. 

24. Ark.—Stephens v. Universa 

Stenotype Co., 182 S.W. 278, 121 
Ark. 633. 

Wyo.— Corpus Juris Secundum quoted 
in Simmons v. Parrent, 256 P.2d 
101, 106, 71 Wyo. 250. 

24.5 Nev.—Dearden v. Galli, 269 P. 
2d 1014, 70 Nev. 410. 

On motion to dismiss the appeal 
for deficiencies in the record, time to* 
cure the deficiencies will not be- 
granted. 

La.—Succession of La Pene v. La- 
graize, 81 So.2d 369, 227 La. 987. 

24.10 Wyo.—Simmons v. Parrent, 
256 P.2d 101, 71 Wyo. 250. 

24.15 Nev.—O’Briant v. State, 269 P. 
2d 276, 70 Nev. 368. 

25. Miss.—Wilkinson v. Love, 111' 
So. 457, 149 Miss. 517. 

Manner of amendment improper 
A defective record cannot be 
amended on the basis of copies of 
proposed findings of fact and conclu¬ 
sions of law over the signature of at¬ 
torneys in the case and letters and 
other papers relating to the same. 
Mich.—Federal Audit Co. v. Sawyer, 
162 N.W. 976, 196 Mich. 566. 

26. Ill.—See William Krug & Son 
Co. v. Johnson, 204 Ill.App. 487. 

Tex.—Dallas Coffin Co. v. Yeager,- 
Civ.App., 19 S.W.2d 156. 
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though, where the clerk of the lower court fails, in 
the first instance, to include certain parts of the 
record, he may, according to the practice in some 
jurisdictions, later certify them to the appellate 
court. 27 

Legislative purpose . The purpose of statutes and 
rules providing for the correction of omissions or 
•errors in the record on appeal is to insure that the 
record presented to the reviewing court states the 
truth with respect to the records of the trial court, 
and correction of the records of the trial court is 
not within their scope. 27 * 5 Statutes and rules of 
•court with respect to the correction or augmenta¬ 
tion of the record on appeal are not intended as a 
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means by which appellant can at any time during 
the progress of the appeal switch from one type of 
record to another, as from appeal on the judgment 
roll to appeal on a record which includes a tran¬ 
script of the oral proceedings. 27 * 10 

§ 1115. Defects or Errors Amendable 

Nonjurisdictional defects in the appeal record may 
generally be cured by amendment provided the amend¬ 
ment is necessary or helpful to a correct determination of 
the appeal. 

Defects or errors in a transcript or a return on 
appeal, when not of a jurisdictional character, are 
as a rule amendable, in the discretion of the court, 
where laches is not imputable to applicant 28 and 


^Correction in pencil 

It is bad practice to correct a tran¬ 
script in pencil, particularly an omis¬ 
sion that is not self-correcting; and 
the appellate court, in the absence of 
an agreement of counsel or effected 
correction by certiorari, can consider 
only the transcript certified by the 
clerk, except where the imperfection 
is clerical. 

Ala.—Kilgore v. Birmingham By., 
Light & Power Co., 75 So. 996, 200 
Ala. 238. 

Markings and erasures 

The record should not be marked 
or changed by marginal brackets, un¬ 
derscoring, interpolations, erasures, 
or otherwise. 

Or.—Brookfield Co. v. Mart, 10 P.2d 
594, 139 Or. 495. 

Memorandum of reporter, attempt¬ 
ing without authority to amend the 
transcript after filing, will be disre¬ 
garded. 

Vt.—Hendrickson v. International 
Harvester Co. of America, 135 A. 
702, 100 Vt. 161. 

■27. Miss.—Wilkinson v. Love, 111 
So. 457, 149 Miss. 517. 

Stenographer’s exhibits omitted 
If the clerk fails to include the 
stenographer’s exhibits in the record 
-certified to the supreme court, he may 
•do so thereafter. 

Miss.—Wilkinson v. Love, supra. 

27.5 Cal.—Boylan v. Marine, 231 P. 
2d 92, 104 C.A.2d 321. 

27.10 Cal.—Russi v. Bank of Ameri¬ 
ca N. T. & S. A., 158 P.2d 252, 69 
C.A.2d 100. 

Purpose 

The basic reason for rule provi¬ 
sion concerning respondent’s right 
to require inclusion of oral proceed¬ 
ings where appellant appeals on judg¬ 
ment roll is to protect respondent 
against any unfairness in the appel¬ 
lant’s limitation of the form of rec¬ 
ord, and it does not purport to au¬ 
thorize appellant, after appealing op 
judgment roll,’ to augment record by 


including transcript of oral proceed¬ 
ings. 

Cal.—Russi v. Bank of America N. T. 
& S. A., supra. 

28. Ariz.—Smith v. Wade, 243 P. 
404, 29 Ariz. 546. 

Cal.—Garroway v. Jennings, 207 P. 
554, 189 C. 97. 

People v. Knight, 216 P. 89, 62 C. 
A. 190. 

Fla.—Mitchell v. Mason, 83 So. 869, 
79 Fla. 140. 

Mich.—Morley Bros. v. F. R. Patter¬ 
son Const. Co., 253 N.W. 213, 266 
Mich. 52—Van Allen v. Sprague, 
172 N.W. 532, 206 Mich. 116. 

N.T.—Industrial Bank of Schenecta¬ 
dy v. Jack, 135 N.Y.S.2d 839, 284 
App.Div. 1083, reargument denied 
137 N.Y.S.2d 632, 285 App.Div. 844 
—Rockowitz Corset & Brassiere 
Corporation v. Madame X Co., 220 
N.Y.S. 435, 219 App.Div. 557. 

Okl.—Queens Ins. Co. v. Cotney, 105 
P. 651, 25 Okl. 125. 

Or.—Johnson v. Berns, 209 P. 94, 111 
Or. 165—Proctor v. Jeffery, 144 P. 
1192, 76 Or. 151. 

Tenn.—Cobble v. International Agri¬ 
cultural Corp., 2 Tenn.App. 356. 
Tex.—Peaslee-Gaulbert Corporation v. 

Hughes, Civ.App., 79 S.W.2d 149. 
Wash.—Swanson v. Stubb, 183 P. 91, 
108 Wash. 170. 

Wyo.—McGinnis v. Beatty, 196 P. 

311, 27 Wyo. 287. 

4 C.J. p 492 note 68. 

Amendment and correction of: 
Abstracts see supra §§ 1007-1011. 
Bill of exceptions see supra §§ 891- 
901. 

Brief of evidence see supra § 1017. 
Case or statement of facts see su¬ 
pra §§ 953-960. 

Certificate of authentication see su¬ 
pra § 1073. 

Certificate of evidence see supra § 
977. 

Findings of fact by trial judge see 
supra § 981. 

Amendment allowed 

(1) To include opinion of trial 
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court containing view of trial court 
as to what the evidence showed. 

Mont.—Coffman v. Niece, 105 P.2d 
661, 110 Mont. 541. 

(2) So that name of attorney omit¬ 
ted in preparing record for appeal 
would be inscribed on the records of 
the appellate court and included in 
the opinion and judgment rendered. 
La.—Sloan v. Cochran & Franklin 
Co., App., 7 So. 2d 213. 

Addition of instructions 

Under the inherent power of the 
court to correct its records, the trial 
court did not exceed its jurisdiction, 
in ordering correction of the tran¬ 
script on appeal, by inserting therein 
instructions proposed by the parties 
and refused by the court, and desig¬ 
nating which party requested the in¬ 
structions, which matters were inad¬ 
vertently omitted from the transcript. 
Cal.—Dowd v. Superior Court of Cali¬ 
fornia for City and County of San 
Francisco, 230 P. 961, 69 C.A, 4. 
Clerk’s certificate 

On appeal, the clerk’s certificate, 
referring to a judgment on the mo¬ 
tion for a new trial, may be amended 
to cover the original judgment, mo¬ 
tion to that effect appearing in the 
record, and the security for costs be¬ 
ing sufficient. 

Ala.—Childers v. Samoset Cotton 
Mills, 104 So. 641, 213 Ala. 292. 

Final judgment may be shown 

Where the records show that the 
trial judge entered the order on the 
docket, sustaining exception of im¬ 
pleaded parties and dismissing them 
from the case, to which action appel¬ 
lant reserved the bill of exceptions, 
it is the clear right of appellee, if 
final judgment was rendered at for¬ 
mer term, to have judgment entered 
nunc pro tunc, and to perfect the 
record, so as to show final judgment, 
of which the appellate court would 
take jurisdiction. 

Tex.—Bowie Sewerage Co. v. Watson, 
Civ.App., 274 S.W. 179. 

To show date of entry of judgment 
If it be deemed important to show 
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the proposed amendment is in conformity to the 
facts developed at the trial. 29 In various instances 
it has been held that amendments or corrections 
of the record on appeal may be allowed in any 
situation requiring remedial action to present a com¬ 
plete and accurate record of the proceedings be¬ 
low, 29 - 5 or where, because of the neglect of the 
clerk, the record is incomplete so that it fails to 
show the jurisdiction of the appellate court, 29 * 10 
or to include matters properly authenticated and 
which may become necessary in considering the 
questions raised on appeal. 29 * 15 They may be al¬ 
lowed to show the grounds on which an order grant¬ 
ing a new trial was granted, 29 * 20 to conform to 
proof, 29 * 25 to supply the omission of evidence in¬ 
troduced on the trial, 29 * 30 or to add other omitted 
portions of the record. 29 * 35 The misplacing of a 
proper certificate to the appeal record is an amena¬ 
ble defect. 29 * 40 If the record on appeal fails to 
show that the issues were enlarged on the trial by 
the conduct of the parties so as to embrace find¬ 
ings outside the issues made by the pleadings, re¬ 
spondent may request an augmentation of the rec¬ 
ord to show such enlargement. 29 * 45 Under the prac¬ 


tice in some states, whatever the trial court could 
or should have considered may properly be brought 
up on motion of the appellate court itself as part 
of the record, even though appellant failed to bring 
up a record from which the errors alleged might 
be demonstrated. 29 * 50 

On the other hand, an amendment of the appeal 
record may not be permitted where it is unnecessary 
to a correct decision of the cause, 30 or where it 
would not accomplish anything, 30 * 5 as where it 
would be of no aid to the party seeking to add to 
or to correct the record, 30 * 10 or would not aid the 
appellate court in its determination of the ap¬ 
peal, 30 * 15 or produce a different result, 30 * 20 or 
where, even though the record is corrected, the 
appeal must be dismissed, 30 * 25 or where substan¬ 
tial justice has already been done. 30 - 30 Also, the 
amendment of a certificate of the clerk of the court 
so as to include records and papers not required to 
be so certified will be denied. 30 - 35 The record on 
appeal can be augmented only by something that 
has been omitted and needs to be supplied. 30 - 40 It 
will not be augmented to include matter already 
in the record on appeal. 30 * 45 


■when the judgment appealed from 
was actually entered on the journal, 
if on a different date from that there 
appearing, it must be done by amend¬ 
ment of record. 

Wyo.—Hahn v. Citizens’ State Bank, 
171 P. 889, 25 Wyo. 467, rehearing 
denied 172 P. 705, 25 Wyo. 467. 
Refusal of amendment held proper 
or not erroneous 

Ala.—City of Mobile v. Reeves, 31 
So.2d 688, 249 Ala. 488. 

29. Ky.—Lever Bros. Co. v. Staple- 
ton, 233 S.W.2d 1002, 313 Ky. 837— 
Ed wards-Barnard Co. v. Pflanz, 73 
S.W. 1018, 115 Ky. 393, 24 Ky.L. 
2296. 

N.C.—Huyett, etc., Mfg. Co. v. Gray, 
35 S.E. 236, 126 N.C. 108. 

29-5 Utah.—Boskovich v. Utah 

Const. Co., 259 P.2d 885. 

29.10 Tex.—Smirl v. Globe Labora¬ 
tories, 188 S.W.2d 676, 144 Tex. 41. 

29JL5 Cal.—In re Cazaurang’s Es¬ 
tate. 158 P.2d 48, 69 C.A.2d 1. 

29.20 Utah.—Boskovich v. Utah 

Const. Co., 259 P.2d 885. 

29.25 Cal.—Johnson v. Western Air 
Exp. Corporation, 100 P.2d 517, 37 
C.A.2d 713. 

29.30 Va~—De Mott v. De Mott, 92 
S.E.2d 342, 198 Va. 22. 

29.35 Ill.—People ex reL Barrett v. 
Logan County Building & Loan 
Ass'n, 17 N.E.2d 4, 369 Ill. 518. 

29.40 Wyo.—Wyuta Cattle Co. v. 
Connell, 299 P. 279, 43 Wyo. 135, 


rehearing denied 3 P.2d 101, 43 
Wyo. 135. 

29.45 Cal.—Pal par, Inc. v. Thayer, 
186 P.2d 748, 82 C.A.2d 578. 

29.50 Tex.—Willoughby v. Jones, 
251 S.W.2d 508, 151 Tex. 435. 

3a Cal.—Richards v. California 
Mining & Dredging Syndicate, 60 
P.2d 126, 7 C.2d 196. 

In re Mathie’s Estate, 149 P.2d 
485, 64 C.A.2d 767—Wooley v. Su¬ 
perior Court in and for Stanislaus 
County, 66 P.2d 680, 19 C.A.2d 611. 
Ga.—Delray v. Piedmont Inv. Co., 21 
S.E.2d 420, 194 Ga. 319, 142 A.L.R. 
1116. 

La.—Shushan Bros. & Co. v. Hinson, 
App., 154 So. 648. 

Tenn.—Langford v. Vanderbilt Uni¬ 
versity, 287 S.W.2d 32. 

4 C.J. p 493 note 70. 

Endorsement of charge 
Motion to correct record to show 
that written charge objected to had 
been actually endorsed by judge in 
proper manner would not be granted 
where subject matter of the charge 
had been fully and correctly covered 
in oral charge. 

Ala.—International Union, United 

Auto., Aircraft and Agr. Imple¬ 
ment Workers of America, C.I.O. v. 
Russell, 88 So.2d 175, 264 Ala. 456, 
certiorari granted 77 S.Ct. 213, 352 
U.S. 915, 1 L.Ed.2d 121. 

Decision will not be delayed 

Where all essential facts concern- i 
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ing checks tendered in payment ap¬ 
pear in the record, decision on appeal 
will not be delayed until the checks 
may be placed in the record. 

La.—Shushan Bros. & Co. v. Hinson. 
App., 154 So. 648. 

305 Tenn.—Standard Life Ins. Co. 
of the South v. Adams, 126 S.W.2d 
311, 174 Tenn. 405. 

30.10 Mo.—Schreiner v. City of St- 
Louis, App., 203 S.W.2d 678. 

30.15 Ga.—Hancock v. Gunter, 24 S. 
E.2d 772, 195 Ga. 646. 

30.20 Miss.—Love v. Barron, 20 So. 
2d 841, 197 Miss. 231. 

30.25 Cal.—Arthur v. City of Los 
Angeles, App., 301 P.2d 286. 

30^30 Tenn.—Ward v. Crisp, 234 S- 
W.2d 828, 191 Tenn. 406. 

30.35 Nev.—State ex rel. Dept, of 
Highways v. Pinson, 199 P.2d 631, 
65 Nev. 510. 

To include additional matter 

Motion to amend certificate of the 
clerk of the trial court so as to in¬ 
clude within its certification the 
transcript of the testimony and pro¬ 
ceedings was denied for the reason 
that such transcript is not properly 
a part of the judgment roll. 

Nev.—State ex rel. Dept, of High¬ 
ways v. Pinson, supra. 

30.40 Ky.—Crook v. Schumann, 163 
S.W.2d 1004, 293 Ky. 334. 

30.45 Mo.—Norvell v. Schupbach, 
App., 185 S.W.2d 323. 
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Additions cannot be made to the record of mat¬ 
ters not before the trial court when the judgment 
appealed from was rendered, 30 - 50 or amendments 
made as to matters transpiring subsequent to the 
appeal; 30 - 55 nor, under a statute permitting amend¬ 
ment of a record in affirmance of a final judgment, 
is an amendment authorized where the judgment is 
to be reversed for error other than that sought to 
be corrected by the amendment. 30 - 60 Also amend¬ 
ments will not be allowed where the matter sought 
to be added is incompetent 31 or is not properly a 
part of the record. 31 * 5 Where the appeal is by 
transcript, it cannot be amended to include matters 
which must be presented by case-made or bill of 
exceptions. 31 - 10 

A correction will be allowed only to make the 
record in the appellate court correspond to the 
record in the trial court. 31 * 15 Amendments will 
not be allowed which do not correctly recite the 
occurrences that took place in the trial court, 31 - 20 
or which are for the purpose of showing a differ- 
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ent state of facts other than those developed or 
agreed on at the trial. 31 * 25 The appeal record will 
not be amended to cure defects in proof caused by 
the failure of counsel to have omitted matter ad¬ 
mitted in evidence, 31 * 30 or to include evidence not 
offered or presented at the trial, 31 - 35 even though 
such evidence is in existence somewhere, 31 * 40 or 
amendments made to include superseded plead¬ 
ings. 31 - 45 

An appeal from a nonappealable order may not 
be brought within the jurisdiction of the reviewing 
court by an amendment of the record. 32 

In the absence of some properly authenticated 
record, the appellate court will not augment the 
record to include matter not taken down by the 
court reporter and which is supported only by the 
controverted affidavit of counsel, 32 - 5 or to include 
proceedings which, although taken down by a court 
reporter, are supported only by affidavit of the mov¬ 
ing party. 32 - 10 A statute authorizing the appellate 


30.50 Ky.—Crook v. Schumann, 168 
S.W.2d 1004, 293 Ky. 334. 

30.55 Mo.—Shepard v. Shepard, 186 
S.W.2d 472, 353 Mo. 1057. 

30.60 Mo.—Wells v. John Hancock 
Mut. Life Ins. Co. of Boston, 
Mass., App., 121 S.W.2d 172. 

31. Conn.—Jordan v. Apter, 105 A. 

620, 93 Conn. 302. 

Statements of counsel 

In a receivership proceeding, a mo¬ 
tion requesting inclusion in the rec¬ 
ord of statements by counsel that 
numerous creditors approved appeal 
was properly denied. 

Mass.—Plumer v. Houghton & Dut¬ 
ton Co., 178 N.E. 716, 277 Mass. 
209. 

Unmarked papers 

A proposed amendment to the case 
on appeal, seeking to incorporate in¬ 
to a marked exhibit papers not 
marked and not physically connect¬ 
ed therewith, should be disallowed. 
N.Y.—Rockowitz Corset & Brassiere 
Corporation v. Madame X Co., 220 
N.Y.S. 435, 219 App.Div. 557. 

In Wisconsin a record cannot be 
amended to effectuate, as against 
nonappealing defendants, plaintiff’s 
notice of review served on appealing 
defendants, where the supreme court 
was required to treat actions as join¬ 
ed. 

Wis.—Wisconsin Creameries v. She¬ 
boygan Dairy Products Co., 243 N. 
W. 498, 208 Wis. 444. 

31.5 Cal.—Lane v. Pacific Grey¬ 
hound Lines, 131 P.2d 53, 55 C.A.2d 
525. 

Tenn.—Lacy v. Rymer, 187 S.W.2d 
653, 28 Tenn.App. 180. 

31JL0 Okl.—Adams Royalty Co. v. 


Faulkner, 55 P.2d 1033, 176 Okl. I 
423. 

31.15 Wyo.—Simmons v. Parrent, 
256 P.2d 101, 71 Wyo. 250. 

True disclosure 

The correction of record, which 
supreme court may order on appeal, 
is for purpose of assuring that rec¬ 
ord truly discloses what occurred in 
the trial court. 

Nev.—O’Briant v. State, 269 P.2d 276, 
70 Nev. 368. 

31.20 Cal.—Lane v. Pacific Grey¬ 
hound Lines, 131 P.2d 53, 55 C.A. 
2d 525. 

31.25 Va.—County School Bd. of Al¬ 
leghany County v. School Bd. of 
City of Covington, 91 S.E.2d 654, 
197 Va. 845. 

31.30 Ohio.—Burnside v. Cincinnati 
St. Ry. Co., 113 N.E.2d 638, 93 Ohio 
App. 456. 

31.35 N.Y.—Ramsay v. Buskirk 
Trucking Corporation, 24 N.Y.S.2d 
664, 260 App.Div. 1057, appeal de¬ 
nied 25 N.Y.S.2d 1001, 261 App.Div. 
838—Winter v. New York Life 
Ins. Co., 23 N.Y.S.2d 759, 260 App. 
Div. 676, appeal denied 25 N.Y.S. 
2d 781, 261 App.Div. 816, appeal 
denied 33 N.E.2d 568, 285 N.Y. 863. 
Exhibits 

Record on appeal may not be aug¬ 
mented by exhibits not in evidence 
when the matter was decided below. 
Idaho.—Jensen v. U. S. Fidelity & 
Guaranty Co., 283 P.2d 185, 76 

Idaho 351. 

31.40 Ariz.—Hughes v. Young, 120 
P.2d 396, 58 Ariz. 349, 138 A.L.R. 
943. 

Former case between parties 

A transcript cannot be amended 
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by adding exhibits taken from the 
records of another court and relat¬ 
ing to a former suit between the par¬ 
ties, or by adding an affidavit of an 
attorney relating to the history and 
proceedings of such former suit. 
Tex.—Ayers v. Putman, Civ.App., 
193 S.W.2d 560. 

31.45 Tex.—Taylor v. San Antonio 
Joint Stock Land Bank, Civ.App., 
101 S.W.2d 868, reversed on other 
grounds 105 S.W.2d 650, 129 Tex. 
335. 

32. Iowa.—Barber v. Shat tuck, 223 
N.W. 864, 207 Iowa 842. 

32.5 Cal.—In re Cazaurang’s Es¬ 
tate, 158 P.2d 48, 69 C.A.2d 1. 
Settlement of conflict not required of 
court 

Appellate court should not be call¬ 
ed on to decide conflict in affidavits 
of counsel in support of, and in op¬ 
position to, motion to augment rec¬ 
ord on appeal as to what was stated 
in argument before trial court. 

Cal.—In re Cazaurang's Estate, 158 
P.2d 48, 69 C.A.2d 1. 

Where trial judge denies authen¬ 
ticity 

Where appellant's version of the 
evidence would have constituted part 
of the record had he made a timely 
motion for a new trial, but he failed 
to make such a motion, he cannot de¬ 
mand that his version of the evi¬ 
dence be incorporated in a settled 
statement as the authentic descrip¬ 
tion of the proceedings, when the 
trial judge denies its authenticity. 
Cal.—Burns v. Brown, 173 P.2d 716, 
76 C.A.2d 639. 

32.10 Cal.—In re Cazaurang's Es¬ 
tate, 158 P.2d 48, 69 C.A.2d 1. 
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court to order such further authentication of the 
transcript as it deems advisable, where it is not 
properly authenticated, has been held to apply to 
situations where there has been an attempted au¬ 
thentication which is for some reason defective or 
faulty^, and not to situations where there has been 
no attempt to certify the correctness of the tran¬ 
script. 32 * 15 

§ 1116. Jurisdiction of Lower Court 

The lower court may correct errors or omissions in 
the record while there on file, but the authorities are di¬ 
vided as to whether it may amend after the record is 
filed above. 

In general, errors and omissions in the appeal 
record should be, and are, corrected in the trial 
court. 32 * 50 The trial judge has power to amend 
the transcript so as to disclose what actually took 
place in his court, 32 * 55 or to delete unnecessary, 
redundant, or improper matter; 32 - 60 and where 
there is a dispute as to the correctness of the re¬ 
porter’s transcript, such dispute must be settled by 
the trial judge in the first instance. 32 - 65 

In all cases where the amendment or the correc¬ 
tion is made before filing in the appellate court, de- 
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fects and omissions may be amended in the lower 
court, 33 and while this power exists independently 
of any statute, 34 the trial court is the forum des¬ 
ignated under the practice prescribed by various 
statutes and rules of court as the proper one in 
which such corrections should be requested at that 
stage of the proceedings. 34 - 5 The trial judge, how¬ 
ever, has no authority to change a record unless a 
mistake has been made. 34 - 10 He is without juris¬ 
diction to order a correction of the transcript which 
does not conform to the judicial record in his 
court; 34 - 15 and after the death of the trial judge,, 
another judge is without jurisdiction to order a 
change in the transcript which is contrary to the 
record then before him as made by the trial 
judge. 34 - 20 

As to the power of the lower court to amend aft¬ 
er the transcript or the return has been filed above* 
except in the case of formal or trivial errors, 35 
the decisions are hopelessly conflicting. Under 
some rules, the trial court may direct the correc¬ 
tion of a material omission or misstatement in the 
record on appeal, either before or after the record 
is transmitted to the appellate court. 35 - 5 Also, un- 


32.15 III.—Suttles v. Zimmerman, 5 
N.E.2d 94, 287 IlLApp. 316. 

Where so authentication by author¬ 
ised. officer * 

Ill.—Tir v. Shears, 119 N.E.2d 406, 2 
Ill.App.2d 257. 

32-50 Mo.—Ragsdale ▼. Young, 
App., 215 S.W.2d 514. 

Ohio.—In re Campbell’s Estate, App., 
55 N.E.2d 588. 

By the special term 
N.Y.—L'Hommedieu v. Board of Re¬ 
gents of University of State of N. 
Y., 94 N.Y.S.2d 268, 276 App.Div. 
287. 

32.55 Cal.—Shellhaas v. Petrolane, 
Limited, 219 P.2d 797, 98 C.A.2d 
17L 

Of own motion 

Where trial judge’s statement at 
conclusion of argument of motion 
for nonsuit was erroneously record¬ 
ed. his statement of what he actually- 
said was conclusive and he could 
settle the record of his own motion. 
S.C.—Brown v. Hill, 88 S.E.2d 838. 
228 S.C. 34. 

Transcript filed prior to final decree 
In suit in equity wherein all the 
witnesses testified orally before the 
judge in open court, the fact that 
the transcript as certified by the 
court reporter was filed prior to the 
rendering of the final decree does 
not affect the right of the trial court 
to have the record on appeal correct¬ 
ly reflect the evidence produced at 
the hearing. 


Ala.—Nolan v. Moore, 46 So.2d 825, 
254 Ala. 74. 

32.60 Cal.—Glogau v. Hagan, 28 P. 
2d 794, 97 C.A.2d 846. 

32-65 Cal.—Lane v. Pacific Grey¬ 
hound Lines, 131 P.2d 53, 55 C.A.2d 
525. 

33. Cal.—Dowd v. Superior Court of 
California for City and County of 
San Francisco, 230 P. 961, 69 C.A. 

4. 

Pa.—In re Fisher’s Estate, 25 Pa. 
Disk 663. 

Wyo.—Corpus Juris Secundum cited 
in. Simmons v. Parrent, 256 P.2d 
101, 106, 71 Wyo. 250. 

4 C.J. p 493 note 71. 

Testimony and exhibits 

(1) It is within the power of the 
trial judge, in settling the transcript 
of record, to permit an amendment 
so as to include the testimony and 
exhibits on the trial of the case. 
S.C.—Camden Inv. Co. v. Gibson, 30 

5. E.2d 305, 204 S.C. 513. 

(2) A party cannot compel the 
judge, after trial and judgment, to 
correct the transcript of a witness’ 
testimony according to the state¬ 
ment of such witness as to what 
he testified to on the trial. 

Idaho.—Barton v. Dyer, 220 P. 488, 
38 Idaho 1. 

Ultimate arbiter of record 

In Pennsylvania, generally speak¬ 
ing, a trial judge is the ultimate ar¬ 
biter as to what constitutes the rec¬ 
ord. Where both parties have disre- j 
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garded the statutory provisions re¬ 
lating to the compilation of the rec¬ 
ord, the action of the court amend¬ 
ing it will not be disturbed. 

Pa.—Dental Mfg. Supply Co. v. 
Southern Ry. Co., 82 Pa.Super. 558. 

34. Cal.—Dowd v. Superior Court of 
California for City and County of 
San Francisco, 230 P. 961, 69 C.A- 
4. 

4 C.J. p 493 note 72. 

34.5 Cal.—Glogau v. Hagan, 218 P. 
2d 794, 97 C.A.2d 846. 

Motion to court of appeal before- 
preparation of transcript or hearing 
by trial judge will be denied. 

Cal.—Glogau v. Hagan, supra. 

34.10 N.Y.—Clark v. Delaware & H. 
R. Corp., 283 N.Y.S. 739, 245 App. 
Div. 447. 

34.15 Cal.—Shellhaas v. Petrolane, 
Limited, 219 P.2d 797, 98 C.A.2d 
171. 

34^0 Cal.—Shellhaas v. Petrolane, 
Limited, supra. 

35. N.C.—Boyer v. Teague, 11 S.E. 
330. 106 N.C. 571. 

4 C.J. p 493 note 73. 

35.5 Fla.—Mingo v. Cain, 34 So.2d 
456, 160 Fla, 254. 

Supervision 

Until the record on appeal is filed 
in the appellate court, the trial court 
has supervision of things required 
to be done and objection to things 
done in the lower court. 

Fla.—Red Top Cab & Baggage Co., 
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der some decisions it is held that an appeal does 
not prevent the trial court from perfecting its 
record for use on appeal, 35 * 10 and that error there¬ 
in may be corrected in the lower court, even after 
appeal; 36 and the amendment becomes a part of 
the record of the appellate court when it has been 
duly filed therein, 37 on leave given for that pur¬ 
pose, 38 and when it has been properly certified. 39 


Under other decisions, however, it has been held 
that a duly perfected appeal or writ of error di¬ 
vests the trial court of further jurisdiction of the 
cause, 39 - 5 and that after an appeal has been per¬ 
fected the trial court cannot amend the record on 
appeal 40 or amend or change its record by a nunc 
pro tunc order. 40 - 5 


for Use and Benefit of Fontaine v. 
Domer, 31 So.2d 409, 159 Fla. 366. 

35.10 Ala.—Johnson v. Bryars, 86 
So.2d 371, 264 Ala. 243. 

In California 

(1) It has been held that the pow¬ 
er to correct a transcript and make 
it speak the truth rests in the trial 
court even though an appeal from 
the judgment is pending. 

Cal.—Walsh v. Walsh, 239 P.2d 472, 
108 C.A.2d 575—Stevenson v. Flem¬ 
ing, 111 P.2d 420, 43 C.A.2d 641. 

(2) Other authority has held that 
the trial court cannot amend the 
record to be used on appeal more 
than six months after it has been 
certified as correct. 

Cal.—McMahon v. Hamilton, 260 P. 
793, 202 C. 319. 

(3) Where on motion to dismiss 
an appeal it was shown that the 
clerk, without the notice required 
by statute, prepared the transcript, 
and the trial court approved the 
transcript with the qualification that 
no notice was given, it was proper 
for the supreme court, having ac¬ 
quired jurisdiction by the notice of 
appeal from the judgment which was 
duly given, to continue motion to 
dismiss, and permit appellant to ap¬ 
ply to the lower court for relief 
on the ground of mistake; and, on 
the lower court granting the relief 
on affidavits filed, the motion to dis¬ 
miss is properly denied. 

Cal.—Morey v. Paladini, 203 P. 760, 
187 C. 727. 

In Texas 

(1) It has been held that the dis¬ 
trict court has jurisdiction to cor¬ 
rect the record, notwithstanding an 
appeal has been perfected and the 
transcript filed in the appellate 
court. 

Tex.—Harris v. Stark, 110 S.W. 737, 
101 Tex. 587. 

Neville v. Miller, Civ.App., 171 
S.W. 1109. 

(2) Also, the trial court has been 
held to have the power in a proper 
proceeding, and on proper proof, so 
to amend its records as to T make 
them speak the truth, even after 
jurisdiction has attached in the ap¬ 
pellate court; and that if the amend¬ 
ment is made after the transcript 
has been filed in the supreme court, 
the record' may be corrected in the 
latter, court by- a suggestion* of its 


diminution and a motion for a cer¬ 
tiorari. 

Tex.—East Line & Red River R. Co., 
v. Culberson, 10 S.W. 706, 72 Tex. 
375. 

(3) It is not too late to correct, in 
the trial court by an order nunc pro 
tunc, the records of such court mere¬ 
ly because jurisdiction over the sub¬ 
ject matter of such court has been 
lost; and if a party to an appeal 
conceives that the judgment of the 
trial court does not speak the truth 
either because of an erroneous state¬ 
ment, or because of the omission of 
a fact that it should contain, he 
should have the judgment made to 
speak the truth in the trial court, 
and then have the judgment, as cor¬ 
rected there, certified to the appel¬ 
late court. 

Tex.—Dorsey v. Cutbirth, Civ.App., 
178 S.W.2d 749, error refused. 

(4) On the other hand, the perfec¬ 
tion of an appeal nr writ of error 
has been held to suspend all further 
action in the cause in the trial court 
in so far as it might affect the right 
of appellant or plaintiff in error to 
have the cause acted on by the ap¬ 
pellate court as it stood when the 
appeal was made or petition for writ 
of error filed. 

Tex.—McLane v. Kirby & Smith, 116 
S.W. 118, 54 Tex.CivApp. 113— 
Texas State Fair & Dallas Exposi¬ 
tion v. Lyon, 24 S.W. 328, 5 Civ. 
App. 382. 

(5) Matter inserted in the tran¬ 
script of the record, or corrections 
made therein, by the clerk of the 
trial court after it had been filed in 
the appellate court and after the 
expiration of the time for its filing 
cannot be considered by the appel¬ 
late court, where it was inserted 
without authority from the appel¬ 
late court and without any motion 
filed therein. 

Tex.—Davis v. McGehee, 24 Tex. 209. 

White v. Barrow, Civ.App., 182 
S.W. 1154. 

(6) A clerical mistake in copying 
documentary evidence into the record 
may be corrected by leave of the 
trial court after the transmission of 
the record to the appellate court. 
Tex.—Ward v. Baker, Civ.App., 135 

S.W. .620. 

36. Ala.—Johnson v. Bryars, 86 So. 

I 2d 371, 264 Ala. 243. 
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N.Y.—De Cicco v. Schweizer, 163 N. 

Y.S. 823, 176 App.Div. 676. 

4 C.J. p 493 note 74. 

Insertion of exception 

Where the trial court inadvertent¬ 
ly omitted to give defendant a re¬ 
quested exception, it had power, 
while the case was pending in the 
court of appeals, after a modification 
by the appellate division, to correct 
the record by inserting such ex¬ 
ception. 

N.Y.—De Cicco v. Schweizer, 163 N. 

Y.S. 823, 176 App.Div. 679. 

37. Ind.—Johnson v. Gebhauer, 64 
N.E. 855, 159 Ind. 271. 

4 C.J. p 493 note 75. 

3a Ill.—Genoa v. Van Alstine, 108 
Ill. 555. 

Mich.—O’Flynn v. Eagle, 8 Mich. 136. 
4 C.J. p 493 note 76. 

39. Cal.—Lee Chuck v. Quan Wo 
Chong, 22 P. 594, 81 C. 222, 15 Am. 
S.R. 50. 

4 C.J. p 493 note 77. 

39.5 Ky.—Louisville & N. R. Co. v. 
Paul’s Adm’r, 235 S.W\2d 787, 314 
Ky. 473. 

40. Ky.—Louisville & N. R. Co. v. 
Paul’s Adm’r, supra. 

Me.—Powers v. Rosenbloom, 59 A. 2d 
844, 143 Me. 408. 

Pa.—Fox v. Seabury, 14 Pa.Dist. 57, 
affirmed 60 A. 508, 211 Pa. 140. 

4 C.J. p 493 note 78. 

In Indiana 

(1) It has been held in this juris¬ 
diction that, when, on appeal, a tran¬ 
script of the record from the trial 
court is filed in the office of the clerk 
of the supreme court, such tran¬ 
script then becomes a part of the 
records of the supreme court, and 
may not be changed in any par¬ 
ticular by the trial judge without 
leave being given therefor. 

Ind.—Sllnkard v. Sentinel Printing 
Co., App., 142 N.E. 656. 

(2) On the other hand, it has also 
been held that, pending an appeal, 
either party may, on notice to the 
adverse party, move the trial court 
to correct the record so as to con¬ 
form to the minutes, and, if the mo¬ 
tion be granted, bring up the cor¬ 
rected record to the appellate tri¬ 
bunal by certiorari. 

Ind.—Lake Erie, etc., R. Co. v. Bates, 
46 N.E. 831, 17 Ind.App. 386. 

40.5 Wash.—Penchos v. Ranta, 155 
P.2d 277, 22 Washed 198. 
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After remand . The trial judge has authority to 
correct a record on appeal where the appellate court 
has ordered it returned and transmitted to the trial 
court for such action. 40 - 10 

§ 1117. Jurisdiction of Appellate Court 

In general, appellate courts have power to order or 
permit the correction of errors and omissions in the ap¬ 
peal record of a case which has been appealed, but gen¬ 
erally the appellate court itself cannot amend or correct 
the appeal record unless it can determine the error from 
the record before it, or unless the error is merely trivial 
or formal. 

Under varying statutes and rules of courts, ap¬ 
pellate courts have power to order or permit the 
correction of errors and omissions in the appeal 
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record of a case which has been appealed, 40 - 50 and 
after entry of the case in the appellate court, the 
record therein cannot be altered except by its au¬ 
thority. 40 - 55 However, the correction of errors and 
omissions in the record of the trial court, as dis¬ 
tinguished from the record on appeal, can be made 
only by the trial court, and not by a court having 
appellate jurisdiction over it, as discussed in Courts 
§ 232, and the fact that an appeal has been taken 
does not deprive it of the power to amend its rec¬ 
ord, as discussed in Courts § 234. 

Although the appellate court may make appro¬ 
priate orders for the amendment or the correction 
of a record by the lower court, it cannot itself 
make such amendments or corrections 41 without 


40.10 N.T.—Clark v. Delaware & H. 
R. Corporation, 283 X.Y.S. 739, 245 
App.Div. 447. 

When jurisdiction exclusive 

If the correction of the record of 
the trial court is by nunc pro tunc 
order to correct a matter of record 
in the trial court, or which is not 
of record in the trial court, the trial 
judge has exclusive jurisdiction to 
make that correction. 

Okl.—Werfelman v. Miller, 68 P.2d 
819, 180 Okl. 267. 

40.50 Cal.—See v. Joughin, 116 P. 
2d 777. IS C.2d 603. 

Fntsche y. McCue, 92 P.2d 928, 
34 C.A.2d 46. 

Fla.—Red Top Cab & Baggage Co., 
for Use and Benefit of Fontaine, 
v. Dorner, 31 So.2d 409, 159 Fla. 
366—Knox v. Knox, 31 So.2d 159, 
159 Fla. 123, opinion supplemented 
31 So.2d 161, 159 Fla. 128. 

Mich.—Robb v. Michigan Liquor 
Control Commission, 19 N.W.2d 
114, 311 Mich. 604. 

By any method it sees fit 
Okl.—Werfelman v. Miller, 68 P.2d 
819, ISO Okl. 267. 

Against retired judge 

(1) An appellate court has the 
same power to enforce its order to 
complete e record for appeal against 
a retired judge as it has against a 
judge who is still in office. 

Conn.—State v. Palmieri, 124 A.2d 
911, 143 Conn. 569. 

(2) Where trial judge went out 
of office on day when judgment was 
rendered, and aggrieved party ap¬ 
pealed, the appellate court would en¬ 
ter an order requiring the former 
trial judge to make finding of facts 
necessary to present questions of 
law involved on appeal. 

Conn.—State v. Palmieri, supra. 

Tn TlHwnfp 

(1) The provisions of the statute 
permitting reviewing court, in its 
discretion and on such terms as it 
deems just, to exercise powers of 


amendment of trial court, and to 
order or permit record to be amended 
by correcting errors or by adding 
matters which should have been in¬ 
cluded, has been construed to limit 
the power of a court of review to 
I matters of amendment and correc¬ 
tion of records. 

, III.—Francke v. Eadie, 26 N.E.2d 
1 853, 373 Ill. 500. 

(2) On the other hand, the su¬ 
preme court has been held to have 
no power to amend the record of the 
court below. 

Ill.—Koepke v. Campo, 63 N.E.2d 507, 
391 Ill. 355, conformed to 65 N.E. 
2d 224, 328 Ul.App. 113, mandamus 
granted 68 N.E.2d 747, 394 Ill. 464. 

40.55 Me.—Powers v. Rosenbloom, 
59 A.2d 844, 143 Me. 408. 

41. Ala.— Corpus Juris Secundum 
cited in. Johnson v. Bryars, 86 So. 
2d 371, 374, 264 Ala. 243. 

Cal.—McMahon v. Hamilton, 260 P. 
793, 202 C. 319. 

Verdier v. Verdier, 257 P.2d 723, 
118 C.A. 2d 279—Seney v. Pickwick 
Stages, Northern Division, 263 P. 
299, 88 C.A. 284—Ferguson v. Oil- 
dale Mut. Water Co., 248 P. 256, 
78 C.A. 74. 

Fla.—Sartain, Dobson & Reese v. 
Bay County, Fla., 99 So. 558, 87 
Fla. 231. 

Ga.—Hancock v. Gunter, 24 S.E.2d 
772, 195 Ga. 646. 

Idaho.—Sweaney & Smith Co. v. 
American Cent. Ins. Co. of St. 
Louis, Mo., 206 P. 184, 35 Idaho 
320—Sweaney & Smith Co. v. Hart¬ 
ford Ins. Co. of Hartford, Conn., 
206 P. 183, 35 Idaho 319—Sweaney 
& Smith Co. v. Reliance Ins. Co. of 
Philadelphia, Pa., 206 P. 183, 35 
Idaho 318—Sweaney & Smith Co. 
v. St. Paul Fire & Marine Ins. Co. 
of St. Paul, Minn., 206 P. 178, 35 
Idaho 303. 

Ill.—Freeport Motor Cas. Co. v. 
Tharp, 94 N.E.2d 139, 406 Ill. 295. 

Kelly v. Winkler, 114 N.E.2d 335, 
351 Ill.App. 145. 
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Ind.—Community State Bank of 
Royal Center v. Durbin, 95 N.E.2d 
310, 121 Ind.App. 229. 

Iowa.—Jones v. Levis, 35 N.W.2d 891, 
240 Iowa 602, opinion modified on 
other grounds and rehearing de¬ 
nied 36 N.W.2d 756, 240 Iowa 602. 
N.Y.—Nagelberg v. Finegan, 198 N. 
E. 429, 268 N.Y. 611. 

Cohen v. Breinig, 215 N.Y.S. 802, 
216 App.Div. 805. 

N.C.—Regan v. Regan, 194 S.E. 458, 
212 N.C. 753. 

Ohio.—In re Campbell’s Estate, App., 
55 N.E.2d 588. 

Or.—Peterson v. Beals, 201 P. 727, 
102 Or. 245—Helms Groover & 
Dubber Co. v. Copenhagen, 177 P. 
935, 93 Or. 410. 

Tex.—Johnson v. Werbner, Civ.App., 
149 S.W.2d 600—Border State Life 
Ins. Co. v. Noble, Civ.App., 129 S. 
W.2d 321—Foty v. Rotchstein, 
Civ.App., 50 S.W.2d 927—Williams 
v. Knight Realty Co., Civ.App., 217 
S.W. 755. 

Wash.—Hub Mercantile Co. v. Stin- 
gle, 206 P. 567, 119 Wash. 607. 
Wyo.—Simmons v. Parrent, 256 P.2d 
101, 71 Wyo. 250—McDonald v. 
Mulkey, 210 P. 940, 29 Wyo. 99. 

4 C.J. p 494 note 79. 

Cannot direct what correction to 
make 

Ky.—Germann Bros. Motor Transp., 
Inc., v. Flora, 262 S.W.2d 821. 

ZTo jurisdiction 

An appellate court has no jurisdic¬ 
tion to alter, change, or correct a 
record of a court from which an ap¬ 
peal is prosecuted. 

Tex.—Alexander v. Fuliwood, Civ. 
App., 143 S.W.2d 646. 

Affidavits 

Where the record showed, and the 
clerk certified, that there were a 
number of depositions missing from 
it which were heard and considered 
by the lower court, appellant’s at¬ 
tempt to supply them by affidavits 
filed in the reviewing court was fu- 
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the consent of the parties, 42 unless it is one which 
may be made by reference to the record itself 43 
or to which the rule of idem sonans may be ap¬ 
plied, 44 or, under the statutes of some jurisdictions, 
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unless the trial court has denied an application to 
amend. 45 If the trial judge refuses to certify a 
transcript which is in accordance with the facts, 
under some statutes or rules of court, appellant 


tile, since they must be supplied in 
the lower court. 

Ky.—Harmon v. Harmon, 13 S.W.2d 
242, 227 Ky. 341. 

Allegation, in motion 

A motion in arrest of judgment re¬ 
ferring to an affidavit in support 
thereof was insufficient to raise the 
question of disqualification of the 
circuit judge who sat in the case, as 
the appellate court would not supply 
necessary allegations in the motion. 
Mo.—Aiken v. Sidney Steel Scraper 
Co., 198 S.W. 1139, 197 Mo.App. 
673. 

Inclusion of copy of pretrial ex¬ 
amination 

Motion by appellant to require ap¬ 
pellee’s attorney to supply copy of 
written examination before trial for 
purpose of incorporating in record on 
appeal such portions as were read or 
quoted at trial would be denied. 

N.T.—Jones v. Liberty Fast Freight 
Co., 110 N.Y.S.2d 647, 279 App.Div. 
919. 

Reporter’s notes 

Appellant’s claim that reporter’s 
notes were incorrect was for the 
trial court and was a matter over 
which appellate court had no juris¬ 
diction. 

Tex.—Friedman v. Friedman, Civ. 
App., 188 S.W.2d 909, refused for 
want of merit. 

Appellee may supply omissions 

It is the practice of the court of 
appeals, however, to permit an appel¬ 
lee at any time before final decision 
to supply omitted portions of the 
record which appellant has failed to 
bring up on appeal, and which are 
essential to the correct decision of 
the case. 

Ky.—Robertson v. Robertson’s 
Adm’r, 214 S.W. 972, 185 Ky. 503. 

Application should be to trial court 

(1) Where papers are through 
mistake, inadvertence, or neglect 
omitted from the transcript, and not 
made part of the record by the trial 
court, application for relief should 
be made in the first instance in the 
trial court. 

Cal.—Finkelstein v. Cosgrove, 248 P. 
704, 78 C.A. 582. 

(2) Accordingly, if papers pur¬ 
porting to be instructions refused, 
notice of motion, and order denying 
new trial were omitted from the re¬ 
porter’s transcript, as settled by the 
trial judge, through mistake, inad¬ 
vertence, or excusable neglect, ap¬ 
plication for relief therefrom should 
be made in the first instance to the 
trial court. 


Cal.—Martin v. Pacific Gas & Elec¬ 
tric Co., 234 P. 321, 195 C. 544. 
Certified copy of supplemental pro¬ 
ceedings added 

Where proceedings by which party 
defendant was added in the trial 
court constituted a necessary part of 
the record, the clerk of the supreme 
court was directed to receive and 
file a certified copy thereof which 
was voluntarily transmitted to the 
supreme court by the clerk of the 
trial court. 

Ga.—Hollingsworth v. People’s Bank 
of Carrollton, 177 S.E. 743, 179 Ga. 
704. 

Correction of bills of exception 
If a bill of exceptions is improp¬ 
erly, incompletely, or incorrectly 
made up in the trial court, correc¬ 
tions therein must be made there by 
the trial judge, and the amended rec¬ 
ord brought up by certiorari. 

Fla.—Florida Land Inv. Co. v. Wil¬ 
liams, 91 So. 177, 83 Fla. 251. 

On appeal from probate court 

(1) On appeal from the probate 
court to the district court, the dis¬ 
trict court is authorized to require 
the probate court to amend and cor¬ 
rect its record to conform to the 
actual facts and truth of the case. 
Idaho.—Heidemann v. Krueger, 164 

P.2d 591, 66 Idaho 612—-Pacific Fi¬ 
nance Corporation of California v. 
La Monte, 133 P.2d 921, 64 Idaho 
438—Haddock v. Jackson, 8 P.2d 
279, 51 Idaho 560. 

(2) Where the return to an appeal 
to the circuit court from a decree of 
the probate court is defective, the 
circuit court has authority to permit 
its correction and grant a continu¬ 
ance. 

S.C.—Fultz v. McKnight, 118 S.E. 37, 
125 S.C. 115. 

Inherent power 

(1) The appellate court has in¬ 
herent power to order corrections in 
the record before it. 

Cal.—McMahon v. Hamilton, 260 P. 
793, 202 C. 319. 

(2) But the inherent power of the 
appellate court to amend the record 
does not permit it to make the record 
when no attempt has been made to 
procure one, or to excuse appellant 
from complying with statutory pro¬ 
visions for bringing up evidence and 
other proceedings. 

Cal.—Morgan v. Neff, 31 P.2d 1103, 
140 C.A.Supp. 757. 

Evidence taken before referee 

The appellate court in an original 
proceeding cannot correct errors in 
a transcript of evidence taken before 
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a referee, where there is nothing to 
show whether or not the stenogra¬ 
pher took down the evidence as given, 
although the attorneys on both sides 
may agree on corrections therein. 
Cal.—In re Wells, 171 P. 110, 35 C.A. 
802. 

Omitted contract 

The appellate court could not per¬ 
mit the attachment of a contract to 
the amended answer which was ac¬ 
cidently omitted, where the answer 
was filed after a stipulation reciting 
the facts. 

Ohio.—Securities Inv. Co. of St. 
Louis v. Hehemann, 166 N.E. 691, 
31 Ohio App. 375. 

In Louisiana 

(1) It is not within the jurisdic¬ 
tion of the supreme court to order a 
missing affidavit as to the solvency 
of a surety on appeal bond to be 
made and filed. 

La.—Lampton Realty Co. v. Kerr, 98 
So. 266, 154 La. 843. 

(2) Also, the court of appeals is 
without jurisdiction to order the 
deputy clerk and the court reporter 
of the district court of a parish to 
transcribe and place in the record 
note of evidence on appeal taken in 
forma pauperis since the court re¬ 
porter is an officer of such district 
court, which court has jurisdiction 
to compel officers thereof to perform 
their duties. 

La.—Butitta v. J. C. Penny Co., App., 
160 So. 162. 

42. Mo.—Smith v. St. Louis, etc., R. 
Co., 3 S.W. 836, 91 Mo. 58. 

4 C.J. p 494 note 80. 

43. Cal.—Ferguson v. Oildale Mut. 
Water Co., 248 P. 256, 78 C.A. 74. 

Tex.—Rockhold v. Lucky Tiger Oil 
Co., Civ.App., 4 S.W.2d 1046. 

4 C.J. p 495 note 82. 

Ex mero motn. 

Where an error appears on the 
face of the record, the supreme court 
may correct it ex mero motu. 

N.C.—Jones v. Jones, 91 S.E.2d 562, 
243 N.C. 557. 

Specific findings 

The lack of a specific finding of 
fact shown by uncontradicted evi¬ 
dence to exist will, when necessary, 
be supplied by the court on appeal. 
Wis.—Laughnan v. Laughnan’s Es¬ 
tate, 162 N.W. 169, 165 Wis. 348. 

44. Iowa.—Smith v. Brown, 98 N.W. 
567, 123 Iowa 114. 

45. Conn.—McWilliams v. McNa¬ 
mara, 70 A. 1043, 81 Conn. 310. 

S.E>.—State v. Legett, 142 N.W. 974, 
32 S.D. 255. 

4 C.J. p 495 note 84. 
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may petition the appellate court for an amendment 
of the transcript. 45 * 5 The appellate court has no 
power to substitute its conclusion for that of the 
trial court as to what occurred before the trial 
court, particularly in the absence of a reporter. 45 10 

In order for an appellate court to enter a valid 
order for a correction of the record on appeal, it 
must first have acquired jurisdiction of the ap¬ 
peal. 45 * 15 Moreover, in the absence of a statute to 
the contrary, an appellate court will not permit the 
correction of an alleged transcript if it is not legal¬ 
ly an appellate record, 46 or the insertion into the 


record of items stricken by the trial judge, 47 or of 
matters not filed or presented below, 48 or of mat¬ 
ters presented to the trial judge for inclusion into 
the record and denied, thereby indicating that the 
judgment was based on other issues, 4 8 - 5 or of 
matters immaterial to the issues involved on ap¬ 
peal. 49 

The generally accepted practice is to apply to the 
court below for any correction of the record, 50 and 
then to bring it up on certiorari, 51 or, on applica¬ 
tion of a party, by bringing the amendment into 
the appellate record. 52 If application is made to 


45.5 Cal.—Lane v. Pacific Grey¬ 
hound Lines, 131 P.2d 53, 55 C.A. 
2d 525. 

Burden of proof 

On appellant's petition to appel¬ 
late court for amendment of report¬ 
er’s transcript on appeal, burden is 
on appellant to establish that tran¬ 
script presented and refused certifi¬ 
cation was correct and beyond dis¬ 
pute, and also that matters omitted 
from transcript, and desired included 
by appellant, are a necessary and 
proper part of the record. 

Cal.—Lane v. Pacific Greyhound 
Lines, supra. 

Objections available on appeal 

The objection that an answer of 
a witness was improperly recorded 
in reporter’s transcript was an ob¬ 
jection which could be raised on 
appeal, if the answer recorded was 
so clearly inaccurate that witness 
must have been confused. 

Cal.—Lane v. Pacific Greyhound 
Lines, supra. 

45.10 Cal.—Burns v. Brown, 166 P. 
2d 1, 27 C.2d 631. 

Cross v. Tustin, 214 P.2d 565, 
96 C.A.2d 207. 

Narrative statement 

Petition to appellate court to set¬ 
tle narrative statement for use on 
appeal on ground that statement as 
settled by trial court was incorrect 
would be denied. 

Cal.—Cross v. Tustin, supra. 

45.15 N.C.—Mason v. Moore County 
Bd. of Com’rs, 51 S.E.2d 6, 229 N. 
C. 626. 

Perfection of appeal required 

The appellate court may not au¬ 
thorize the trial court to enter nunc 
pro tunc orders so that they may be 
brought forward by supplemental 
transcript as part of the record on 
appeal where the appeal has not been 
perfected. 

Tex.—Rowney v. Rauch, Civ.App., 
258 S.W.2d 371, error refused. 

46. Ohio.—Shepfer v. Hannenkrat, 
192 N.E. 274, 48 Ohio App. 35. 

To acquire jurisdiction 

The reviewing court should not 
permit or require amendment of th,e 


transcript or other instrument in or¬ 
der that jurisdiction may thereby be 
acquired. 

Ohio.—Shepfer v. Hannenkrat, supra. 

In Nevada the supreme court rule 
relative to the correction of errors or 
defects in a transcript on file clearly 
contemplates correction of defects 
and errors of a transcript properly 
filed, and filed within the time limit, 
and, when there is no bill of excep¬ 
tions or judgment roll so filed, there 
is nothing to correct or amend. 

Nev.—City of Fallon v. Churchill 
County Bank Mortg. Corporation, 
49 P.2d 358, 57 Nev. 1. 

47. Or.— Nedry v. Herold, 11 P.2d 
548, 141 Or. 167. 

48. Conn.—Sengebush v. Edgerton, 
180 A. 694, 120 Conn. 367. 

Nev.—Dearden v. Galli, 269 P.2d 
1014, 70 Nev. 410. 

Utah.—Inland Engineering & Con¬ 
struction Co. v. Maryland Casual¬ 
ty Co., 290 P. 367, 76 Utah 435. 
Bond, not made part of complaint 
N.C.—Petty v. Lemons, 8 S.E.2d 616, 
217 N.C. 492. 

4&5 Ariz.—Grimm v. Beard, 161 P. 
2d 924, 63 Ariz. 281. 

49. Cal. — People v. Gorman, 150 P. 
2d 962, 65 C.A.2d 482. 

Ill.—Dewes v. Grindle, 37 N.E.2d 932, 
312 Ili.App. 180. 

S.D.—Hanson v. Harris, 183 N.W. 
115, 44 S.D. 193. 

Tex.—Border State Life Ins. Co. v. 
Noble, Civ.App., 129 S.W.2d 321. 

5a Ala.— Corpus Juris Secundum 
cited in Johnson v. Bryars, 86 So. 
2d 371, 374, 264 Ala. 243. 

Cal.—Lane v. Pacific Greyhound 
Lines, 131 P.2d 53, 55 C.A.2d 525. 
Ill.—Heckard v. Industrial Commis¬ 
sion, 187 N.E. 172, 353 Ill. 197- 
Lumbermen’s Mut. Casualty Co. v. 
Industrial Commission, 135 N.E. 
756, 303 Ill. 364. 

Lindblom v. Purity Ice & Re¬ 
frigerating Co., 217 Ili.App. 306. 
See Brokhausen v. Ford Motor Co., 
210 Ill.App. 418. 

Iowa.—Ranee v. Gaddis, 284 N.W. 
468. 226 Iowa 531—Educational 

Film Exchanges of Iowa v. Thorn¬ 
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burg, 251 N.W. 66, 217 Iowa 178— 
Melman Fruit Co. v. Melman, 245 
N.W. 743, 216 Iowa 45—Coggon 
State Bank v. Woods, 238 N.W. 448, 
212 Iowa 1388. 

La.—Kilcrease v. Ouachita Coca Cola 
Bottling Co., App., 197 So. 165. 
Miss.—Brown v. Sutton, 120 So. 820, 
158 Miss. 73—Simmons v. Bainter, 
125 So. 338, 155 Miss. 804. 

Neb.—In re Bednar’s Estate, 37 N. 

W.2d 195, 151 Neb. 242. 

Ohio.—Fouts v. S. T. Price & Co., 4 
Ohio N.P.,N.S., 55. 

Pa.—Leiterman v. Polish Nat. Alli¬ 
ance of U. S. of North America, 
35 A-2d 761, 154 Pa.Super. 125. 
Tex.—Bray v. Peters, Civ.App., 283 
S.W. 591—Eaton v. Klein, Civ.App., 
174 S.W. 331. 

4 C.J. p 495 note 85. 

In, absence of agreement by parties 
application for correction of a record 
must be first addressed to the trial 
court from which such record pro¬ 
ceeded. 

Ark.—Hudson v. Hudson, 242 S.W. 2d 
154, 219 Ark. 211—Gill v. Burks, 
180 S.W.2d 578, 207 Ark. 329. 

Return of service 

The court to which an appeal is 
taken may allow the filing of an 
amended return of service, duly cer¬ 
tified from the probate court show¬ 
ing proper service there. 

Idaho.—Call v. Rocky Mountain Bell 
Tel. Co., 102 P. 146, 16 Idaho 551, 
133 Am.S.R. 135. 

51. Ala.—Corpus Juris Secundum 
cited in Johnson v. Bryars, 86 So. 
2d 371, 374, 264 Ala. 243. 

Ind.—Community State Bank of Roy¬ 
al Center v. Durbin, 95 N.E.2d 310, 
121 IncLApp. 229. 

Tex.—Gulf, etc., R. Co. v. Eastham, 
Civ.App., 54 S.W. 648. 

52. Wyo.—Allen v. Lewis, 177 P. 
433, 26 Wyo. 85. 

Amendment of lower court order 
Where an order of the lower court 
entered after the record was filed 
in the supreme court, amends an or¬ 
der granting a new trial, it may be 
brought into the, record pn, appeal on 
a party’s application. 

Wyo. —Allen v. Lewis, supra. 
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the appellate court the cause will be remanded to 
the trial court so that the record may be corrected 
there; 53 and a record that has been altered cannot 
be restored to its original state by the appellate 
court; this can be done only in the court below. 54 

On the other hand, although there is authority 
to the contrary, 55 it has been held that the appeal 
record may be amended in the appellate court in 
cases of formal and trivial errors apparent on the 
face of the transcript or return and amendable by 
reference thereto, 56 or to supply an omitted 57 or 
defective 57 - 5 certificate, unless substantial rights of 
the other party are thereby denied. 58 Also, the 
appellate court may sometimes add incontrovertible 
documents to the record without the consent of all 
the parties. 58 - 5 Furthermore, the appellate court 
may permit amendments in matters relating to the 
proceedings for perfecting the appeal, 59 as by per¬ 
mitting appellant to amend or supplement the rec¬ 
ord so as to show the notice of appeal, or proper 
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service thereof, 59 - 5 or where the issue is one affect¬ 
ing the jurisdiction of the appellate court, 59 - 10 or 
it may expunge matters improperly inserted in the 
record. 60 Under some statutes, if anything materi¬ 
al to either party is omitted from the transcript by 
error, or accident, or is misstated therein, the ap¬ 
pellate court, after the transcript is filed therein, on 
a proper suggestion, or of its own initiative, may 
direct the correction of the omission or misstate¬ 
ment, 60 - 5 and have such correction made in the 
appellate court certified to the trial court. 60 - 10 

§ 1118. Stipulations for Amendment 

Stipulations to amend the record on appeal, not pre¬ 
senting a different case than was heard below, may be 
given effect, but counsel may not correct the record 
proper by stipulation. 

Stipulations or agreements to amend the record 
on appeal so as to present the same case that was 
heard below will ordinarily be given effect. 61 


53. La.—Kilcrease of Ouachita Coca 
Cola Bottling 1 Co., App., 197 So. 165. 

S.D.—State v. Leggett, 142 N.W. 974, 
32 S.D. 255—Hedlum v. Holy Ter¬ 
ror Min. Co., 85 N.W. 861, 14 S.D. 
369. 

Tenn.—Gaut v. Wimberly, 42 S.W. 
265, 99 Tenn. 496. 

54. W.Va.—Wells v. Smith, 38 S.E. 
547, 49 W.Va. 78. 

55. Tex.—Ellis v. McKinley, S3 Tex. 
675. 

4 C.J. p 494 note 81. 

56. Cal.—Barnett v. Marsili, 10 P. 
2d 472, 122 C.A. 609. 

Ind.—City of Lafayette v. Clark, 132 
N.E. 651, 76 Ind.App. 565. 

Wyo.—Boatman v. Miles, 190 P. 1002, 
27 Wyo. 44. 

4 C.J. p 495 note 89. 

Date in order of lower court cor¬ 
rected 

Motion in the supreme court to 
correct the nunc pro tunc order of 
the lower court for filing returns on 
summonses to show the correct date 
of returns should be allowed. 

Or.—Cranston v. Stanfield, 261 P. 

52, 123 Or. 314. 

Formal order of dismissal 
A purely formal, non jurisdictional 
omission of a formal order of dis¬ 
missal in the record in compensation 
proceeding, replaced by letter of ref¬ 
eree, which was treated as a formal 
order by the parties, and could be 
corrected by nunc pro tunc order of 
amendment, was such an omission as 
reviewing court in interest of justice 
could disregard without, remanding 
record, or holding case pending ap¬ 
plication for corrective action in 
trial court. 

N.J.—Ruoff v. Rlasi, 191 A. 877, 118 
N.J.Law 314. 

4A C. J.S.—73 


57. Cal.—Bonfilio v. Ganger, 136 P. 
2d 632, 58 C.A.2d 315—Union Oil 
Co. of California v. Basalt Bock 
Co., 81 P.2d 977, 28 C.A.2d 87. 

Colo.—Hoover v. Shott, 182 P. 883, 
66 Colo. 456. 

4 C.J. p 495 note 90. 

57.5 Cal.—Averill v. Lincoln, 126 P. 
2d 398, 52 C.A.2d 398. 

58. Ariz.—Smith v. Wade, 245 P. 
353, 30 Ariz. 194. 

58.5 Documents held not such as 
may be added to record 

N.Y.—Shulman v. First Bank & 
Trust Co. of Utica, 147 N.Y.S.2d 
320, 1 A.D.2d 755. 

59. Wis.—Milwaukee Trust Co. v. 
Sherwin, 99 N.W. 223, 229, 121 Wis. 
468. 

4 C.J. p 496 note 91. 

Omission, of appeal bond 
La.—Genco v. Union Berry Truck 
Ass’n, App., 167 So. 890. 

59.5 Ill.—Francke v. Eadie, 26 N.E. 
2d 853, 373 Ill. 500. 

Mont.—Shook v. Woodard, 290 P.2d 
750. 

Utah.—Zion’s Sav. Bank & Trust Co. 
v. Mountain-Lakes Poultry Farms, 
100 P.2d 212, 98 Utah 410. 

59.10 Tex.—Roberson v. Keck, Civ. 
App., 108 S.W. 2d 840, error dis¬ 
missed 130 S.W.2d 287, 133 Tex. 
466. 

60. Wis.—Farmington Mut. Fire 

Ins. Co. v. Gerhardt, 257 N.W. 595, 
216 Wis. 457. 

Affidavit improperly filed 

Where, after defendant’s motion to 
vacate judgment was denied, and 
after appeals were taken from the 
judgment and from orders denying 
motions for relief from the judg¬ 
ment, defendant, without leave of 
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court, filed in the trial court an affi¬ 
davit not submitted to the court for 
its consideration on the motions 
which resulted in the orders appeal¬ 
ed from, and there was no leave giv¬ 
en to include it in the record, plain¬ 
tiff’s motion to expunge the affidavit 
from the record must be granted. 
Wis.—Farmington Mut. Fire Ins. Co. 
v. Gerhardt, supra. 

60.5 Mo.—Starr v. Mitchell, 237 S. 

W.2d 123, 361 Mo. 908. 

Purpose of statute 

(1) The statute was enacted in the 
interest of justice and to prevent af¬ 
firmance due to inadvertence of 
counsel in completing their record, 
and should he liberally construed. 
Ariz.—Hughes v. Young, 120 P.2d 

396, 58 Ariz. 349, 138 A.L.R. 943. 

(2) The statute was intended to 
obviate the necessity of affirming the 
judgment on an incomplete record of 
the proceedings in lower court where 
complete record would show that 
judgment should be reversed. 

Ariz.—Hughes v. Young, supra. 
Omissions or misstatements cor¬ 
rected 

Inadvertent misstatement in tran¬ 
script of record of correct date on 
which motion for new trial was 
overruled. 

Mo.—Starr v. Mitchell, 237 S.W.2d 
123, 361 Mo. 908. 

60.10 Mo.—Starr v. Mitchell, supra. 

61. Ark.—Yaffe v. City of Ft. Smith, 
10 S.W.2d 886, 178 Ark. 406, 61 A. 
L.R. 1138. 

Fla.—Red Top Cab & Baggage Co., 
for Use and Benefit of Fontaine, v. 
Dorner, 31 So.2d 409, 159 Fla. 366. 
Md.—Barton v. Tabler, 37 A.2d 266, 
183 Md. 227. 
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Counsel, however, may not correct the record prop¬ 
er by stipulation . 61 * 5 A stipulation or agreement to 
amend the record so as to present to the appellate 
court a different case from that presented in the 
trial court will not be considered, unless the con¬ 
sent o£ the court to such amendment is obtained, 
in which case it seems that the stipulation or agree- ! 
ment will be considered on appeal . 62 

§ 1119. Time for Amendment 

a. In general 

b. After assignment and joinder of error 

c. After argument and submission 

d. After dismissal of appeal 

e. After decision 

f. Allowance of time to amend 

a. In General 

Timely application to amend or augment, or for cer- 


4A C. J. S. 

tiorari to correct, the record on appeal must be made, 
and must be within the time limited by statute or rule of 
court, if any. 

In general, a party must act promptly and with 
diligence in seeking to amend or add to the record 
on appeal . 63 * 50 Amendments and additions must be 
applied for and made within a reasonable time, to 
be determined by circumstances of the particular 
case . 63 In the absence of a statute to the contrary, 
an appellate court generally has power to cause the 
correction of the record before it, at any time dur¬ 
ing the pendency of the appeal , 64 while a trial court 
generally has such power at any time, while the 
record is under its control . 65 

If a time is fixed by statute or rules of court in 
which amendments and corrections may be made, 
the limitation will be enforced ; 66 but the court 
cannot prescribe a less time than the statute 


Mo.—Gildehaus r. Jones, 200 S.W.2d 
523, 35 Mo. 8. 

4 C.J. p 502 note 51. 
trader statute 

Under statute the supreme court 
may permit record to be corrected 
by stipulation of the parties. 

Okl.—Powell v. Sandefur, 120 P.2d 
365, 190 Okl. 54. 

Recitation of judgment corrected 
The record could be cprrected by 
a stipulation reciting transcript in¬ 
correctly recited judgment In the 
probate court was rendered by agree¬ 
ment, when it was secured by de¬ 
fault. 

Mo.—Norton v. Lynda, App., 24 S. 
IV. 2d 183. 

Trial court clerk’s correction of 
the record may be made a supple¬ 
ment to the authentic record by a 
written agreement of the parties if 
filed in time. 

Miss.—Brown v. Sutton, 121 So. 835, 
158 Miss. 78. 

Correction by stipulation held estab¬ 
lished 

Okl.—Powell v. Sandefur, 120 P.2d 
365, 190 Okl. 54. 

61.5 N.C.—Mason v. Moore County 
Bd. of Conors, 51 S.E.2d 6, 229 
N.C. 626. 

Remedy is by motion in trial court. 
N.C.—Mason v. Moore County Bd. of 
Com’rs, supra. 

62. Mass.—Dorsey v. Corkery, 116 
N.E. 870, 227 Mass. 498. 

4 C.J. p 502 notes 52, 53. 

62L50 Ind.—Davidson v. Davidson, 
91 N.E.2d 796, 120 Ind.App. 253. 
S.C.—Furman v. Nelson, 37 S.E.2d 
741, 208 S.C. 249. 

Diligence must be shown in ap¬ 
plying for correction of the record 
on appeal. 


Miss.—Brown v. Sutton, 121 So. 835, 

| 158 Miss. 78. 

63. Ark.—Camden Gas Corporation 
v. City of Camden, 37 S.W.2d 74, 
183 Ark. 583. 

Ky.—Martin v. Combs, 145 S.W.2d 
108, 284 Ky. 530. 

4 C.J. p 496 note 92. 

After appeal taken 

Affidavit of trial judge could not 
be inserted in record after appeal 
was taken. 

Wash.—Ulery v. Kitsap County, 63 
P.2d 352, 188 Wash. 519. 

Correction of record held not barred 
by laches 

Cal.—Carson v. Emmons Draying & 
Safe Moving Co., 64 P.2d 176, 18 
C.A2d 326, followed in 64 P.2d 178, 
18 C.A.2d 768. 

Application to correct record held in 
time 

Idaho.—Owen v. Taylor, 114 P.2d 258, 
62 Idaho 408. 

64. Cal.—See v. Joughin, 116 P.2d 
777, 18 C.2d 603—Webster v. Web¬ 
ster, 14 P.2d 522, 216 C. 485—Mc¬ 
Mahon v. Hamilton, 260 P. 793, 202 
C. 319. 

Fritsche v. McCue, 92 P.2d 928, 
34 C.A.2d 46—Barnett v. Marsili, 
10 P.2d 472, 122 C.A. 609—Dugan 
v. Forster, 281 P. 411, 101 C.A. 144. 
Ill.—Marshall Field & Co. v. Nyman, 
120 N.E. 756, 285 Ill. 306. 

Tenn.—Anderson v. Stribling, 15 
Tenn.App. 267—Russell v. Russell, 
3 Tenn.App. 232. 

Pinal disposition of appeal 
A case is not finally disposed of, 
in so far as consideration of amend¬ 
ments is concerned, as long as it is 
pending on a petition for a rehear¬ 
ing seasonably filed. 

Tenn.—Anderson v. Stribling, 15 
Tenn.App. 267. 
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Prior to decision 

Under some rules of court matters 
omitted from the record on appeal, 
either inadvertently or through er¬ 
ror of judgment, may be supplied 
where it appears that the chancellor 
is about to be reversed, even as late 
as on rehearing. 

Fla.—Mingo v. Cain, 34 So.2d 456, 
160 Fla. 254. 

65. Nev.—Water Co. of Tonopah v. 
Tonopah Belmont Development Co., 
241 P. 1079, 49 Nev. 172. 

66. Cal.—Bognuda v. Pearson, 234 
P. 857, 71 C.A. 105. 

Conn.—Bielan v. Bielan, 62 A.2d 664, 
135 Conn. 163, 9 A.L.R.2d 1019. 
Ga.—Milton v. Milton, 149 S.E. 873, 
169 Ga. 192. 

Okl.—Dailey v. Citizens’ Nat. Bank 
of Pawhuska, 214 P. 116, 89 Okl. 
94—Buell v. American Indemnity 
Co., 178 P. 884, 72 Okl. 95. 

Tex.—White v. Akers, Civ.App., 101 
S.W.2d 344—Cox v. W. A. Chanslor 
& Son, Civ.App., 170 S.W. 120. 

4 C.J. p 496 note 93. 

Time for entry of case 

Denial of motion that report of 
evidence be certified to the supreme 
court was not error, where the time 
for the entry of the case in the 
supreme court had expired. 

Mass.—Romanausky v. Skutulas, 154 
N.E. 856, 258 Mass. 190. 

Partial filing within time 

The clerk of supreme court of ap¬ 
peals was without authority to for¬ 
ward imperfect typewritten copies of 
record, filed by plaintiff in error as 
substitute for printed record within 
statutory time, to clerk of lower 
court for correction after expiration 
of statutory period for filing of re¬ 
quired tenth copy. 

Va.—Moody v. Southern Ry. Co., 194 
S.E. 679, 169 Va. 765. 
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allows . 67 Under some statutes and rules of practice 
the correction of the record may properly be made 
after the record has been transmitted on appeal to 
the appellate court . 67 - 5 If no time limit is fixed, 
laches on the part of appellant or plaintiff in error 
is generally fatal to the application . 68 It has been 
held, however, that an application for augmentation 
or correction of the record on appeal will not be 
denied because of delay in applying therefor, where 
the error or omission was caused by inadvertence, 
the opposing party will suffer no substantial in¬ 
jury from the correction, and a denial thereof would 
prevent a consideration of the sufficiency of the evi¬ 
dence to justify the verdict . 68 - 5 
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Where proper service of the notice of appeal is 
jurisdictional and no statutory time limitation is 
imposed within which to object thereto, only laches 
or equitable reasons, not mere lapse of time, will 
defeat the jurisdiction of the trial court to correct 
the record by expunging the name of appellant’s 
attorney from notice of appeal which was not 
signed by him or appellant when served on appel¬ 
lee’s attorneys . 6s - 10 The appellate court may at any 
time establish the record as it originally existed . 69 

A party suggesting a diminution of the record 
and asking for a writ of certiorari must make his 
application in seasonable time and according to 
provisions of the statutes and rules of court , 70 un- 


Reply "brief 

Where exceptions of appellant did 
not raise any issue as to ruling of 
trial court refusing to change place 
of trial on ground of convenience of 
witnesses and ends of justice, mo¬ 
tion to amend record after filing of 
reply brief by adding exception 
which would raise the issue was too 
late. 

S.C.—St. Paul Fire & Marine Ins. 
Co. v. Osborne, 59 S.E.2d 849, 217 
S.C. 96. 

Piling of brief 

Procedure for correction should be 
completed before filing of brief on 
appeal. 

N.J.—Bayuk v. Feldman, 78 A.2d 282, 
11 N.J.Super. 317. 

Motion to correct record held too 
late after service of respondent’s 
brief. 

Mo.—Donati v. Gualdoni, 216 S.W.2d 
519, 358 Mo. 667. 

Schreiner v. City of St. Louis, 
App., 203 S.W.2d 678. 

67. Okl.—Stockton v. Bass, 149 P. 
1131, 47 Okl. 619. 

67.5 Utah.—Boskovich v. Utah 
Const. Co., 259 P.2d 885. 

68. La.—Palmer v. Wyatt Lumber 
Co., App., 146 So. 494. 

4 C.J. p 496 note 95. 

Correction of record held barred by 
laches or delay 

Mont.—Hansen v. Hansen, 290 P.2d 
438. 

S.C.—Furman v. Nelson, 37 S.E.2d 
741, 208 S.C. 249. 

Parties taken to know contents of 
record 

Parties to the action must take 
notice of the contents of the record 
that comes to the appellate courts, 
and the court will consider that they 
are cognizant of the defects therein, 
in determining whether they are 
guilty of laches in applying for 
amendment. 

Cal.—In re Easton’s Estate, 28 P.2d 
376, 136 C.A. 213. 


In North Carolina, where appellee 
was entitled to dismiss under court 
rule 5 (81 S.E. vii, 174 N.C. S28) and 
rule 17 (81 S.E. ix), and moved to 
dismiss at 1:30 P. M. on a certain 
day, and appellant thereafter at 6 
P. M. on the same day moved to 
docket and asked for certiorari for 
case on appeal on the ground that 
the judge had not settled the case 
on appeal, motion of appellee will 
be granted, as appellant was guilty 
of laches. 

N.C.—Cox v. Kinston Carolina R. & 
Lumber Co., 98 S.E. 704, 177 N.C. 
227. 

68.5 Cal.—Carson v. Emmons Dray- 
ing & Safe Moving Co., 64 P.2d 176, 
18 C.A.2d 326, followed in 64 P.2d 
178, 18 C.A.2d 768. 

68.10 Iowa.—Rivers v. Metropolitan 
Life Ins. Co. of New York, 6 N. 
W.2d 3, 232 Iowa 687. 

69. Iowa.—Wilmot First Nat. Bank 
v. Eichmeier, 133 N.W. 454, 153 
Iowa 154. 

70. Cal.—In re Easton’s Estate, 28 
P.2d 376, 136 C.A. 213. 

Ind.—Metropolitan Realty Co. v. 
Payne, 131 N.E. 828, 76 Ind.App. 
280—German Fire Ins. Co. v. Zon- 
ker, 108 N.E. 160, 57 Ind.App. 696. 
Miss.—-Miller v. Phipps, 119 So. 170, 
152 Miss. 437. 

N.M.—Abo Land Co. v. Dunlavy, 199 
P. 479, 27 N.M. 202—Norment v. 
Mardorf, 190 P. 733, 26 N.M. 210. 
N.C.—Baker v. Hare, 136 S.E. 113, 
192 N.C. 788—Weedon v. Atlantic 
Coast Line R. Co., 122 S.E. 658, 
187 N.C. 701. 

4 C.J. p 510 note 50. 

In Louisiana, under Code Pract. 
art 898, appellants may apply to the 
supreme court, even at the time of 
argument, for a writ of certiorari 
to correct the minutes of the lower 
court, although judgment appealed 
from was rendered three years be¬ 
fore. 

La.—Hickman v. Enterprise Lumber 
Co., 105 So. 343, 159 La. 280. 
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Xa New Mexico, Code (1915) $ 4502 
requires that a suggestion or motion 
for certiorari to supply diminution 
of the record be made the first day 
of the term to which appeal or writ 
of error is returnable and be accom¬ 
panied by affidavit setting forth rea¬ 
sons for the omission. 

N.M.—Loftus v. Johnson, 161 P. 1115, 
22 N.M. 302. 

In Texas 

(1) Ct. of Civ.App.Rules, rule 14 
provides that motions for certiorari 
to perfect the record shall be made 
within thirty days after the filing 
of the transcript in the court of civil 
appeals, and if made afterward they 
will be entertained only upon such 
terms as the court may deem just 
and proper. Accordingly, the court 
of civil appeals in its discretion can 
entertain a motion by either party 
for certiorari to perfect the record 
filed, although the thirty days pre¬ 
scribed by the rules have expired. 
Tex.—Davis v. Wichita State Bank 

& Trust Co., Civ.App., 286 S.W. 584. 

(2) In the absence of any showing 
why the record was not sought to be 
completed at an earlier date within 
the time limited, the motion will be 
denied. 

Tex.—Emmons v. Texas & P. Ry. Co., 
Civ.App., 149 S.W.2d 167, error dis¬ 
missed, judgment correct—Harris 
v. Freeman, Civ.App., 76 S.W. 2d 
557—Texas Electric Ry. v. Sikes, 
Civ.App., 251 S.W. 589—Rhodes v. 
Coats, Civ.App., 215 S.W. 470— 
Bonnett-Brown Sales Service Co. v. 
Denison Morning Gazette, Civ. 
App., 201 S.W. 1044—Freeman v. 
W. B. Walker & Sons, Civ.App., 
175 S.W. 455—Crawford v. Well¬ 
ington R. R. Committee, Civ.App., 
174 S.W. 1004, reversed on other 
grounds. Com.App., 216 S.W. 151. 

(3) Certiorari will be denied where 
fundamental error is presented in 
the brief of appellant. 

Tex.—Rhodes v. Coats, Civ.App., 215 
S.W. 470. 
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less, under some statutes, good cause is shown for 
the delay . 71 

In some jurisdictions a motion for certiorari is 
premature if made before the record is prepared 
and filed in the appellate court ; 72 but in others, in 
the absence of exceptional circumstances, no sug¬ 
gestion of diminution of the record can be accept¬ 
ed by the court after the record has been made 
up on appeal, unless by consent of the parties . 73 

Conditional on payment of expenses caused by 
delay. \\ here a party has delayed in applying for 
the augmentation or correction of the record, the 
grant thereof has been made conditional on pay¬ 
ment of the expenses caused the opposing party 
by the correction . 73 * 5 

After expiration of time for taking appeal. A 
petition in the appellate court for an order direct¬ 
ing the clerk of the trial court to correct the tran¬ 
script has been held to be too late when made aft¬ 
er the expiration of the time for taking an ap¬ 
peal . 73 * 10 

b. After Assignment and Joinder of Error 

After assignment and joinder in error, neither party 
can amend the record or urge defects therein. 


4A C.J.S. 

An assignment of, and joinder in, error are an 
admission that the record on which issue is joined 
is correct, and afterward neither party has a right 
to amend or urge defects in the record ; 74 conse¬ 
quently it is generally held that a motion for cer¬ 
tiorari 75 or a suggestion of diminution , 76 comes too 
late after error joined. 

c. After Argument and Submission 

It is the appellant's duty to have defects or omissions 
in the record on appeal corrected prior to the submission 
of the cause, and tney cannot be amended thereafter. 

In general, it is appellant's duty to have defects 
or omissions in the record on appeal corrected pri¬ 
or to the submission of the cause in the appellate 
court . 76 - 50 Under some statutes and rules of court 
application for leave to amend, or objection on the 
grounds of defects in the transcript of the record 
or the return on appeal, must be made prior to the 
argument and submission of the cause , 77 or before 
the case is called for trial , 77 * 5 and will not be en¬ 
tertained by the court after argument and submis¬ 
sion , 78 or will not be considered by the court after 


TL N.M.—King v. Doherty, 240 P. 
810, 31 N.M. 48—Michelin Tire Co. 
v. Akers, 233 P. 1005, 30 N.M. 338. 

72. Wash.—Kennedy Drug Co. v. F. 
W. Keyes Drug Co., 100 P. 56, 58 
Wash. 499. 

73. Mo.—Ortt v. Leonhardt, App., 68 
S.W. 577. 

73.5 Cal.—Carson v. Emmons Dray- 
ing & Safe Moving Co., 64 P.2d 
176, 18 C.A.2d 326, followed in 64 
P.2d 178, 18 C.A.2d 768. 

73.10 Ind.—Radcliff v. Meisberger, 
43 N.E.2d 874, 112 Ind.App. 135. 

74. Idaho.—Douglas v. Kenney, 233 
P. 874, 40 Idaho 412—Sweaney & 
Smith Co. v. American Cent. Ins. 
Co. of St. Louis, Mo., 206 P. 184, 
35 Idaho 320—Sweaney & Smith 
Co. v. Hartford Ins. Co. of Hart¬ 
ford, Conn., 206 P. 133, 35 Idaho 
319—Sweaney & Smith Co. v. Re¬ 
liance Ins, Co. of Philadelphia, Pa., 
206 P. 183, 35 Idaho 318—Sweaney 
& Smith Co. v. St. Paul Fire & 
Marine Ins. Co. of St. Paul, Minn., 
206 P. 178, 35 Idaho 303. 

Miss.—Brown v. Sutton, 121 So. 835, 
158 Miss. 78. 

4 C.J. p 496 note 97. 

Applies to both parties 
The rule that the filing of an as¬ 
signment of error constitutes an ad¬ 
mission that the record is correct ap¬ 
plies to both parties with certain 
exceptions. 

Miss.—Brown ▼. Sutton, supra. 


75. Mo.—Reno v. Fitz Jarrell, 63 S. 
W. 808, 163 Mo. 411, overruling 
Linahan v. Barley, 28 SW. 84, 124 
Mo. 560. 

4 C.J. p 510 note 53. 

76. Idaho.—Douglas v. Kenney, 233 
P. 874, 40 Idaho 412. 

76.50 Miss.—Great Atlantic & Pa¬ 
cific Tea Co. v. Majure, 168 So. 468, 
176 Miss. 356. 

Tex.—U. S. Fidelity & Guaranty Co. 
v. Garrett, 105 S.W.2d 868, 129 
Tex. 587. 

77. Ky.—Corpus Juris cited in Ow- 
ings v. Rider, 46 S.W.2d 506, 507, 
242 Ky. 408. 

Mass.—Boucher v. Hamilton Mfg 1 . 

Co., 156 N.E. 424, 259 Mass. 259. 
Miss.—National Box Co. v. Bradley, 
157 So. 91, 171 Miss. 15. 

Mo.—George D. Hope Lumber Co. v. 

Stewart, App., 241 S.W. 675. 

I S.C.—Furman v. Nelson, 37 S.E.2d 
741, 208 S.C. 249. 

Tex.—City Nat. Bank v. Watson, 
Civ.App., 178 S.W. 657. 

4 C.J. p 497 note 98, p 510 note 54. 
Judg me nt non obstante veredicto 
After the appellate court hears the 
argument on an appeal from a judg¬ 
ment non obstante veredicto, plain¬ 
tiff may not petition that the record 
be returned to the lower court for 
correction so as to show that a mo¬ 
tion in the lower court was made 
as required by statute, as such peti¬ 
tion should have been made before 
argument. 


Pa.—West v. Manatawny Mut. Fire 
& Storm Ins. Co., 120 A. 763, 277 
Pa. 102. 

77.5 Tenn.—Vaughn v. Gill, 264 S. 
W.2d 805. 

78. Cal.—Bastajian v. Brown, 112 P. 

2d 337, 44 C.A.2d 278. 

Mo.—Beatty v. Zeigel, 167 S.W.2d 
400, 237 Mo.App. 1134. 

Tex.—De Leon v. Texas Employers 
Ins. Ass’n, Civ.App., 159 S.W.2d 
574, error refused—Rudolph v. 
Hanes, Civ.App., Ill S.W.2d 1189 
—The Praetorians v. Redmon, Civ. 
App., 93 S.W.2d 607, reversed on 
other grounds 123 S.W.2d 644, 132 
Tex. 432—Davis v. Peurifoy, Civ. 
App., 91 S.W.2d 1175—Ineeda 
Laundry v. Newton, Civ.App., 33 
S.W.2d 208—Kentucky Oil Corpo¬ 
ration v. McCandless, Civ.App., 300 
S.W. 972—Gulf, C. & S. F. Ry. Co. 
v. Sullivan, Civ.App., 178 S.W. 615. 
4 C.J. p 497 note 99. 

After cause set down for submission 
Tex.—Emmons v. Texas & P. Ry. Co., 
Civ.App., 149 S.W.2d 167, error dis¬ 
missed, judgment correct—Bar- 
boza v. Service Mut. Ins. Co. of 
Texas, Civ.App., 125 S.W.2d 1095, 
error dismissed, judgment correct. 
On day preceding submission 
A motion to amend the record pre¬ 
sented the day preceding submission 
of the case with no excuse offered 
for the delay will be overruled under 
a rule of court providing that the 
parties should see before submission 
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the hearing , 78 - 5 save in peculiar and exceptional cas¬ 
es . 79 In some of the jurisdictions, however, the 
rules have been modified so as to permit the correc¬ 
tion of the record as to omissions or inaccuracies 
even after submission of the cause ; 79 - 5 but the au¬ 
thority should not be exercised so as to permit 
alterations relating to alleged inaccuracies, defects, 
or omissions of which the party seeking the altera¬ 
tion o r correction had notice prior to the submission 
o£ the appeal . 79 - 10 Under some rules, where the 
records filed in the appellate court disclose a viola¬ 
tion of its rules, it may order the filing of an amend¬ 
ed transcript, even though the case has been sub¬ 
mitted to the court on oral argument . 79 - 15 

It has been held that a certiorari may be issued 
after argument of the appeal has commenced , 80 
if before the case has been considered by the court , 81 
and that the rule does not apply so rigorously to 
an appellee who does not bring up the record . 82 

Prior to submission. In the absence of a statute 
or rule to the contrary, if the facts warrant it an 
appellant who so requests may be given leave to 
amend an insufficient abstract before submission of 
the case . 82 - 5 


d. After Dismissal of Appeal 

Ordinarily, the record on appeal cannot be amended 
after dismissal of the appeal, except possibly to show ju¬ 
risdictional facts, the absence of which was the basis 
for the dismissal. 

As a general rule, a record on appeal cannot be 
amended after a dismissal of the appeal , 83 par¬ 
ticularly where appellant had timely notice of the 
error or omission in the record and a reasonable 
opportunity to have it remedied before the appeal 
was dismissed . 83 - 5 There are exceptions, however, 
to the rule . 83 - 10 An amendment has been permit¬ 
ted to show jurisdictional facts, the absence of 
which was the basis for the dismissal . 84 A cer¬ 
tiorari to correct the record will not issue, after 
the appeal has been dismissed , 85 unless to show 
jurisdictional facts responsible for the disnvssal . 86 
A diminution of the record to correct defects there¬ 
in, however, may be permitted after a motion to 
dismiss has been made, but before dismissal . 87 

e. After Decision 

Ordinarily, an application to amend a record on ap¬ 
peal should be made before disposition of the appeal, and 
only in exceptional cases can It be amended after the 
decision or pending a motion for rehearing. 


that the record is properly prepared. 
T ex .—Huling- v. Moore, Civ.App., 194 
S.W. 188, error refused. 

Application or motion for certiorari 
denied 

Tex.—Thomas v. Mullins, Civ.App., 
127 S.W. 2d 559, reversed on other 
grounds 150 S.W.2d 83, 136 Tex. 
215—Independent Life Ins. Co. of 
America v. Eden, Civ.App., 99 S. 
W.2d 315. 

Withdrawal of transcript not al¬ 
lowed. 

Tex.—Childs v. Childs, Civ.App., 105 
S.W.2d 799. 

Rule held not applicable where a 
deposition was made a part of the 
statement of facts as certified by 
the trial court and remained in cus¬ 
tody of clerk of court from time it 
was published until transmitted by 
him to the supreme court, but court 
clerk failed to send up deposition 
with statement of facts and it did 
not reach supreme court until two 
days after argument on appeal. 
Wash.—Prentice Packing & Storage 
Co. v. United Pac. Ins. Co., 106 
P.2d 314, 5 Wash.2d 144. 

78.5 Tenn.—Standard Life Ins. Co. 
of the South v. Adams, 126 S.W.2d 
311, 174 Tenn. 405. 

79. Iowa.—Zenor v. Smith, 130 N. 

W. 382, 150 Iowa 424. 

4 C.J. p 497 note 1. 

79.5 Tex.—De Leon v. Texas Em¬ 
ployers Ins. Ass’n, Civ.App., 159 
S.W.2d 574, error refused. 


79.10 Tex.—De Leon v. Texas Em¬ 
ployers Ins. Ass’n, supra. 

79.15 Fla.—Knox v. Knox, 31 So.2d 
159, 159 Fla. 123, opinion supple¬ 
mented 31 So.2d 161, 159 Fla. 128. 

80. Md.—Mitchell v. Smith, 2 Md. 
270. 

81. N.C.—Boyer v. Teague, 11 S.E. 
330, 106 N.C. 571. 

82. Ky.—Leonard v. Cowling, 87 S. 
W. 812, 121 Ky. 631, 27 Ky.L. 1059, 
89 S.W. 131, 28 Ky.L. 145. 

4 C.J. p 497 note 2. 

82.5 Mo.—Brown v. Reichmann, 164 
S.W.2d 201, 237 Mo.App. 136. 

Seldom denied 

A motion to amend a transcript is 
seldom denied when made before 
final submission of a case. 

Mont—Coffman v. Niece, 105 P.2d 
661, 110 Mont. 541. 

83 . n.Y.—D rake v. New York Iron 
Mine, 55 N.Y.S. 920, 38 App.Div. 
71. 

Tenn.—Lacy v. Rymer, 187 S.W.2d 
653, 28 Tenn.App. 180. 

Wyo._ Corpus Juris Secundum quot- 

ed la English v. Smith, 253 P. 
2d 857, 859, 71 Wyo. 1, rehearing 
denied 257 P.2d 365, 71 Wyo. 1. 

4 C.J. p 497 note 3. 

83.5 Tex.—National Consol. Bond 
Corp. v. Burks, 132 S.W.2d 851, 134 
Tex. 236. 

83.10 Wyo.—English v. Smith, 253 
P.2d 857, 71 Wyo. 1, rehearing de¬ 
nied 257 P.2d 365, 71 Wyo. 1. 
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84. Tex.—Holmes v. Lacy, Civ.App., 
73 S.W. 2d 912—Walker v. Rogers, 
Civ.App., 10 S.W.2d 763. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in English v. Smith, 253 P.2d 
857, 859, 71 Wyo. 1, rehearing de¬ 
nied 257 P.2d 365, 71 Wyo. 1. 

Certified copy of extension order, 
added 

Appellants were entitled to amend 
the transcript, on rehearing after 
dismissal of appeal for want of ju¬ 
risdiction, by filing a certified copy 
of the order of the trial court ex¬ 
tending its regular term at which the 
case was tried and thus showing 
that notice of appeal was given to 
the court of civil appeals before the 
term had adjourned. 

Tex.—Holmes v. Lacy, Civ.App., 73 
S.W. 2d 912. 

85. Tex.—Collins v. Kittrell, Civ. 
App., 140 S.W. 814. 

■Wyo.—Corpus Juris Secundum quot¬ 
ed in English v. Smith, 253 P.2d 
857, 859, 71 Wyo. 1, rehearing de¬ 
nied 257 P.2d 365, 71 Wyo. 1. 

86. Tex.—Gulf, etc., R. Co. v. Can¬ 
non, 31 S.W. 498, 88 Tex. 312— 
Harris v. Hopson, 5 Tex. 529. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in English v. Smith, 253 P.2d 
857, 859, 71 Wyo. 1, rehearing de¬ 
nied 257 P.2d 365, 71 Wyo. 1. 

87. Or.—Ferrari v. Beaver Hill Coal 
Co., 94 P. 181, 95 P. 498, 102 P. 
175, 1016, 54 Or. 210. 
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Ordinarily, an application to amend a record on 
appeal should be made before disposition of the 
appeal. 87 * 5 ® It comes too late after an opinion has 
been handed down by the appellate court , 57 - 55 or 
when presented in a petition for a rehearing after 
the reviewing court has rendered final judg¬ 
ment . 87 - 60 Very special and exceptional circum¬ 
stances must be shown to obtain leave to have omis¬ 
sions and defects in the transcript or the return on 
appeal or writ of error supplied after a case has 
once been decided and while an application for a 
rehearing is pending, and in the absence of such 
showing an application to correct the record comes 
too late , 88 at least where the application to amend 
is presented by appellant . 59 

Consequently, as a general rule it is too late to 
apply for a certiorari to correct the record after a 
cause has been decided , 90 even on agreement of 
counsel , 91 and a rehearing will not ordinarily be 
granted in order that a party may correct or per¬ 
fect the record on certiorari , 92 especially where no 
excuse is offered for a failure to make application 


before the former submission . 98 

Decision as to sufficiency of record . An appel¬ 
lant who opposes objections to the record on ap¬ 
peal and insists on its sufficiency in the submission 
of the case may not claim the right to amend after 
the court has decided against him with respect to 
the sufficiency of the record . 93 - 5 

f. Allowance of Time to Amend 

On a showing of due diligence and to accomplish jus¬ 
tice, the appellate court may continue the case to permit 
correction of the record in the lower court, but the pend¬ 
ency of certiorari to correct the record is not reason 
therefer. 

Where it satisfactorily appears to the appellate 
court that an error has been committed in making 
up the record below, that the party aggrieved there¬ 
by has not, since its discovery, had an opportunity 
to apply to that court for its correction, and that 
justice requires that he should have such oppor¬ 
tunity, the cause will be continued in order that 
he may apply to the court below to have the record 


87.50 Wyo.—English v. Smith, 253 
P.2d 857, 71 Wyo. 1, rehearing de¬ 
nied 257 P.2d 365, 71 Wyo. 1. 

Under rule 

Implication of supreme court rule 
that court m its discretion will con¬ 
sider any record supplied after hear¬ 
ing and before disposition of the 
case is that diminution will not be 
allowed after disposition of a case. 
Tenn.—Ward v. Crisp, 234 S.W.2d 
828, 191 Tenn. 406. 

87.55 Mo.—Schreiner v. City of St. 

Louis, App., 203 S.W.2d 678. 

87.60 Tenn.—Vaughn v. Gill, 264 S. 
W.2d 805. 

88. Colo.—Miller v. East Denver 
Municipal Irr. Dist., 266 P. 211, 
83 Colo. 406. 

Ind.—Davidson v. Davidson, 91 N.E. 

2d 796, 120 Ind.App. 253. 

Ky.—Corpus Juris cited in Owings v. 
Rider, 46 S.W.2d 506, 507, 242 Ky. 
408. 

Mont.—Griffith v. Montana Wheat 
Growers’ Ass’n, 244 P. 277, 75 

Mont. 466. 

N.D.—Garbush v. Firey, 156 N.W. 
537, 33 N.D. 154. 

Ohio.— Corpus Juris Secundum quot¬ 
ed in Elser v. Parke, 51 N.E.2d 
711, 715, 142 Ohio St. 261. 

Or.—Malloy v. Marshall-Wells Hard¬ 
ware Co., 176 P. 589, 90 Or. 303. 
Tex.—White v. White, Civ.App., 15 
S.W.2d 1090, action dismissed. 
Com.App., 25 S.W.2d 826—Hamil¬ 
ton v. Eiland, Civ.App., 181 S.W. 
260. 

4 C.J. p 497 note 4. 

Sufficient to change result 
Where a decision has been ren¬ 


dered on appeal and it is suggested 
on rehearing that matters were pre¬ 
sented to chancellor and omitted 
from record, before such omitted 
matters may be supplied, it must 
be made affirmatively to appear that 
they are material to a determination 
of the errors assigned and, if sup¬ 
plied, would result in a change in 
decision, a mere omission is not 
enough. 

Fla.—Mingo v. Cain, 34 So.2d 456, 
160 Fla. 254. 

Issuance of supersedeas 

Where a judgment against a gar¬ 
nishee, paying money to the prin¬ 
cipal defendant after entry of judg¬ 
ment dismissing the action and dis¬ 
charging the garnishee, was reversed 
because the record failed to show 
that supersedeas was issued on the 
appeal bond on appeal from the judg¬ 
ment of dismissal and discharge, ap¬ 
pellee was entitled, on petition for 
rehearing, to file a supplemental rec¬ 
ord showing issue of supersedeas 
and to have the cause disposed of | 
on that basis. 

Ky.—Fidelity & Columbia Trust Co. 
v. Huffman, 82 S.W.2d 482, 259 Ky. 
477. 

Leave denied 

Leave to file a supplemental rec¬ 
ord after decision and filing of a 
petition for rehearing will be denied, 
where it could not lead to any dif¬ 
ferent determination of the appeal. 
Or.—Noble v. Watrous, 165 P. 349, 
84 Or. 418. 

89. Ky.—Leonard v. Cowling, 87 S. 
W. 812, 121 Ky. 631, 27 Ky.L. 1059, 
89 S.W. 131, 28 Ky.L. 145. 
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Ohio.— Corpus Juris Secundum quot¬ 
ed iu Elser v. Parke, 51 N.E.2d 711, 
715, 142 Ohio St. 261. 

90. Ind.—Davidson v. Davidson, 91 
N.E.2d 796, 120 Ind.App. 253. 

Miss.—Rogers v. Ziller, 49 So.2d 736. 
Ohio.— Corpus Juris Secundum quot¬ 
ed in Elser v. Parke, 51 N.E.2d 711, 
715, 142 Ohio St. 261. 

Tex.—North Texas Building & Loan 
Ass’n v. Pyeatt, Civ.App., 87 S.W. 
2d 491, error refused—Mansfield v. 
Orange Inv. Co., Civ.App., 263 S.W. 
658—Woolley v. Nelson, Civ.App., 
250 S.W. 481. 

4 C.J. p 511 note 59. 

91. Ohio.— Corpus Juris Secundum 
quoted in Elser v. Parke, 51 N.E. 
2d 711, 715, 142 Ohio St. 261. 

Tex.—North Texas Building & Loan 
Ass’n v. Pyeatt, Civ.App., 87 S.W. 
2d 491, error refused. 

92. Ind.—Davidson v. Davidson, 91 
N.E.2d 796, 120 Ind.App. 253. 

Ohio.— Corpus Juris Secundum quot¬ 
ed in Elser v. Parke, 51 N.E.2d 711, 
715, 142 Ohio St. 261. 

Tex.—Electric Chemical Co. v. Tuck¬ 
er Oil Co., Civ.App., 87 S.W.2d 328. 
4 C.J. p 511 note 60. 

93. Ind.—Gatling v. Newell, 12 Ind. 
116. 

Ohio.— Corpus Juris Secundum quot¬ 
ed in Elser v. Parke, 51 N.E.2d 711, 
715, 142 Ohio St. 261. 

Tex.—Woolley v. Nelson, Civ.App., 
250 S.W. 481. 

Excuse held sufficient 
Tenn.—Gaut v. Wimberly, 42 S.W. 
265, 99 Tenn. 496. 

93.5 Mo.—Brown v. Reichmann, 164 
S.W.2d 201, 237 Mo.App. 136. 
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amended , 94 provided appellant has acted with due 
diligence . 95 When further time has been granted to 
appellant for the correction of errors and irregulari¬ 
ties in the transcript, and the delay expires with¬ 
out such correction having been made, and further 
time has not been seasonably asked, if the motion 
to dismiss is renewed, such motion will prevail . 96 

Furthermore, it is held that if the case should be 
reached before a return, the certiorari to perfect the 
record will not be regarded as a reason for contin¬ 
uance , 97 in the absence of statute to the contrary ; 98 
but the hearing of the cause may be continued on 
motion and on a special order to that effect , 99 al¬ 
though if the party does not then take steps to cor¬ 
rect the record the original motion to dismiss will 
be allowed . 1 A request for time to perfect the 
record will not be granted where the motion does 
not indicate the corrections to be made or any 
feasible method by which they can be determined 
so as to become a part of the record on appeal . 1 - 5 

§ 1120. Time for Objections 

Objections to nonjurisdictiona! defects in the record 
on appeal must be taken within the time prescribed by 
statute or rule of court, if any, and if not timely taken 
are waived. 


APPEAL & ERROR §§ 1119-1120 

Objections to nonjurisdictional defects in the rec¬ 
ord must usually be raised before the appeal is sub¬ 
mitted on the merits , 2 and such defects may be 
waived by a party by joinder in error and submis¬ 
sion of the cause without objection thereto . 3 
Where governed by statute or rule of court, objec¬ 
tions to a transcript must be made within the pre¬ 
scribed time . 4 

Bill of exceptions . No objection can be raised for 
the first time on appeal to a bill of exceptions . 5 
Furthermore, objections to the bill must be filed 
within the time laid down by statutes or rules of 
court . 6 It has been held, however, that an appel¬ 
lee does not lose his right to attack a bill of ex¬ 
ceptions because he made no objection to it until 
after appellant filed his briefs, if the filing thereof 
preceded the filing of the bill . 7 

Case or statement of facts . Defects and objec¬ 
tions in a case or a statement of facts must be 
taken advantage of by appellee at an early stage 
of the proceedings , 8 save in exceptional cases . 9 

Abstract of record. Objections to the abstract 
must be raised within the time prescribed by statute 
or rule of court or within a reasonable time; oth¬ 
erwise they will be regarded as waived . 10 


94. Ark.—Baldwin v. Brown, 265 S. 
W. 976, 166 Ark. 1. 

Nev.—Segale v. Pagni, 244 P. 1010, 
49 Nev. 313. 

Tex.—Ellerd v. White, Civ.App., 251 

S.W. 274. 

4 C.J. p 498 note 6. 

95. Ark.—Poole v. Oliver, 115 S.W. 
952, 89 Ark. 85. 

Tex.—Kimbell v. Powell, 121 S.W. 
541, 57 Tex.Civ.App. 57. 

96. La.—Meyer v. Deffarge, Mann. 
Unrep.Cas. 58. 

97. U.S.—Clark v. Hackett, N.H., 1 
Black 77, 17 L.Ed. 69. 

4 C.J. p 511 note 62. 

98. La.—Lee v. Kemper, 3 Rob. 1. 

99. Ill.—Reed v. Curry, 40 Ill. 73. 
Ross v. Plano Steel Works, 34 

Ill.App. 323. 

Miss.—-Kendrick v. Kyle, 28 So. 950. 

1. Tex.—Rio Grande, etc., R. Co. v. 
Mendoza, Civ.App., 66 S.W. 578. 

1.5 Tex.—Harger v. Cason, Civ. 
App., 223 S.W.2d 244. 

2. Idaho.—Furey v. Taylor, 127 P. 
676, 22 Idaho 605. 

4 C.J. p 498 note 9. 

3. Ala.—Clark v. Boutwell, 80 So. 
630, 16 Ala.App. 626. 

Ky.— Corpus Juris cited in Owings 
v. Rider, 46 S.W.2d 506, 507, 242 
Ky. 408. 

Clerk’s omission 

The omission of the clerk to set 


out the order reviving the suit in the 
name of the administrator, where 
the original plaintiff had died and 
his administrator had been substi¬ 
tuted, was an irregularity not affect¬ 
ing jurisdiction of the court on ap¬ 
peal, and was waived by joinder in 
error by appellee and submission 
without objection to the record. 

Ala.—Clark v. Boutwell, 80 So. 630, 
16 Ala.App. 626. 

4. Idaho.—IJtana Mining Corpora¬ 
tion v. Salmon River Power & 
Light Co., 218 P. 789, 37 Idaho 793, 
followed in Keating v. McGivney, 
218 P. 791, 37 Idaho 797. 

Old rule held superseded 

Ariz.—Davis v. Kleindienst, 165 P. 

2d 995, 64 Ariz. 67. 

Pirst term after filing 

After a transcript has been filed, 
whether within the time fixed by the 
rule or not if a party desires to raise 
any of the objections under rule 51 
(211 Pac. xxiii), he must do so at 
the first term after the transcript is 
filed in the supreme court. 

Idaho.—Utana Mining Corporation v. 
Salmon River Power & Light Co., 
218 P. 789, 37 Idaho 793, followed 
in Keating v. McGivney, 218 P. 
791, 37 Idaho 797. 

5. Va.—Norfolk, etc., R. Co. v. Mills, 
22 S.E. 556, 91 Va. 613. 

4 C.J. p 498 note 10-11. 

6. Mo.—Leritz v. Brock, App., 201 
S.W. 609. 


Pallure to discover 

Respondent, failing to discover de¬ 
fect in time to comply with rule as 
to service of written objections to 
filing of bill, waived right to com¬ 
plain thereof, in absence of fraud 
or sharp practice preventing him 
from discovering situation sooner. 
Mo.—Harris v. Missouri Pac. R. Co., 
114 S.W.2d 988, 342 Mo. 330, cer¬ 
tiorari denied 59 S.Ct. 77, 305 U.S. 
618, 83 L.Ed. 394. 

7. Neb.—Lincoln Land Co. v. Com¬ 
monwealth Oil Co., 192 N.W. 219, 
109 Neb. 652. 

8. Tex.—Cook v. Seay, Civ.App., 143 
S.W. 676. 

4 C.J. p 499 note 12. 

9. Wash.—Loos v. Rondema, 38 P. 
1012, 10 Wash. 164. 

4 C.J. p 499 note 13. 

10. Mo.—Gnekow v. Metropolitan 
Life Ins. Co., App., 99 S.W.2d 126, 
opinion quashed on other grounds 
State ex rel. Gneckow v. Hostet- 
ter, 105 S.W.2d 928, 340 Mo. 1177, 
conformed to, App., 108 S.W.2d 621 
—Skillman v. Ballew, App., 27 S. 
W.2d 1036—In re Jenicek, App., 
223 S.W. 678—Leritz v. Brock, 
App., 201 S.W. 609. 

4 C.J. p 499 note 14. 

Service of motion 

(1) Plaintiff cannot take advan¬ 
tage of the insufficiency of the ab¬ 
stract of record on appeal, where 
motion attacking the record as in« 
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Certificate. Objections to the certification of the 
record may be waived, if not made within the time 
limited by statute or rule of court . 11 Accordingly, 
after a cause is submitted by written agreement, it 
is too late to object to the clerk’s certificate to the 
record on the ground of informality . 12 

§ 1121. Proceedings 

Proceedings for the amendment or correction of the 
record on appeal should be in conformity with the re¬ 
quirements, if any, of statute or rule in the particular 
Jurisdiction. 

If the appeal record is incomplete or incorrect, 
amendment or correction must be sought by proper 
proceedings 12 - 50 which should be in conformity with 
the requirements, if any, of statute or rule x>f 
court . 12 - 52 The record on appeal cannot be correct¬ 
ed by the parties . 12 - 54 

Proceedings for the amendment or correction of 
defects in the appellate record may be naturally 
classified into those which are taken in the lower 
or trial court and those which are taken in the 
appellate court, and under this classification are 
treated in sections immediately following. 

Proceeding to rectify appeal. Proceedings to 


rectify the appeal have been held the proper rem¬ 
edy by which to attack a statement of the trial court 
in its final conclusion , 12 * 56 or by which a party who 
feels aggrieved by a correction of the transcript by 
the trial court can seek relief . 12 - 58 

§ 1122. - In Lower Court 

a. Application 

b. Certifying, transmitting, and incorpo¬ 

rating amendments 

c. Basis of amendment 

a. Application 

The proper procedure in the tria! court for the cor¬ 
rection of errors and omissions in the appeal record is by 
timely application, motion, or petition therefor. 

In general, the proper way to correct errors and 
omissions in the record as made in the trial court 
is by appropriate and timely proceedings in the court 
where the trial occurred . 12 - 80 Ordinarily, an ap¬ 
plication, motion, or petition for amendment of the 
record must be made , 13 which, under varying rules 
of practice, must be made seasonably , 14 or within 
the specific time prescribed by statute or rule of 
court , 14 - 5 or before the submission of the case to, 
or decision by, the reviewing court . 15 Also, there 


sufficient was not served on defend¬ 
ant ten days before the day on which 
the case was docketed for hearing, 
and the objections were not served 
on defendant within ten days after 
the abstract was served, as required 
by court rule 15. 

Mo.—Renfrow v. Harber, 274 S.W. 
103, 220 Mo.App. 489. 

(2) Sup.CLRules, rule No. 13, as 
amended Dec. 31, 1920 (229 S.W. 

viii), cures the defect that the record 
proper, as shown by the abstract of 
the record, fails to show that motion 
for new trial and bill of exceptions 
were filed, where respondent failed 
to serve motion containing objec¬ 
tions to the sufficiency of the ab¬ 
stract on appellant within fifteen 
days after appellant had served the 
abstract. 

Mo.—National Refrigerator Co. v. 
Southwest Missouri Light Co„ 231 
S.W. 930, 288 Mo. 290. 

11 . Tex.—Glaspy v. Grubbs, Civ. 
App., 110 S.W.2d 1188—Garrard v. 
Cantrell, Civ.App., 232 S.W. 911, re¬ 
versed on other grounds Cantrell 
v. Garrard, Com.App., 240 S.W. 533. 

XTo laches 

Appellants who, immediately fol¬ 
lowing discovery that the transcript 
was not certified, applied to the 
judge for certification, which the 
judge erroneously refused, were not 
guilty of laches, and hence the cer¬ 
tification was justified. 


Cal.—Woods v. Berry, 296 P. 332, 111 
C.A. 675. 

Two years’ delay 

Also an objection to the trial 
judge’s certificate to a bill of excep¬ 
tions comes too late where the tran¬ 
script, including the bill, has been 
lodged in the supreme court for 
nearly two and one-half years, and 
the abstract of the record and the 
briefs of defendants in error have 
been served for nearly two years. 
Colo.—Lavelle v. Julesburg, 112 P. 
774, 49 Colo. 290. 

12. Ind.—Hinkle v. Margerum, 50 
Ind. 240. 

12.50 Okl.—Kriewitz v. Taylor, 45 
P.2d 527, 172 Okl. 227—Perry v. 
Myers, 259 P. 556, 127 Okl. 27— 
Oklahoma Pire Ins. Co. v. Kimpel, 
135 P. 6, 39 Okl. 339. 

12£2 Cal.—In re Knox’ Estate, 126 
P.2d 108, 52 C.A.2d 338. 

La.—Norman v. State, App., 69 So. 2d 
120, reversed on other grounds 80 
So.2d 858, 227 La. 904. 

N.J.—Slovak Catholic Sokol v. Foti, 
80 A.2d 636, 13 N.J.Super. 458. 

12.54 Me.—Cumberland Amusement 
Corp. v. Johnson, 110 A.2d 610, 150 
Me. 304. 

12.56 Conn.—Provost v. McCarthy, 
72 A.2d 231, 136 Conn. 447. 

12.58 Conn.—Papallo v. Meriden 
Sav. Bank, 22 A.2d 637, 128 Conn. 
289. 


12.80 Tex.—Gist v. Holt, Civ.App., 
173 S.W.2d 216, error refused. 

13. Ind.—City of Cannelton v. 

Lewis, 105 N.E.2d 911, 123 Ind.App. 
473. 

Iowa.—Ottumwa First Nat. Bank v. 
Fulton, 137 N.W. 1019, 156 Iowa 
734. 

Pa.—Leiterman v. Polish Nat. Alli¬ 
ance of U. S. of North America, 
35 A.2d 761, 154 Pa.Super. 125. 

4 C.J. p 499 note 17. 

Notice of amendment 

Appellant’s notice of amendment 
of proposed case and exceptions was 
properly considered by trial judge as 
a motion to permit an amendment, 
and was properly granted where de¬ 
termination of issues depended on 
testimony and exhibit sought to be 
included by amendment. 

S.C.—Camden Inv. Co. v. Gibson, 30 
S.E.2d 305, 204 S.C. 513. 

14. Iowa.—Carlisle v. Sells-Floto 
Show Co., 163 N.W. 380, 180 Iowa 
549. 

Before case settled 
S.C.—Camden Inv. Co. v. Gibson, 30 
S.E.2d 305, 204 S.C. 513. 

14£ Within two weeks after record 
distributed 

Conn.—Bielan v. Bielan, 62 A.2d 664, 
135 Conn. 163, 9 A.L.R.2d 1019. 

15. Miss.—National Box Co. v. 
Bradley, 157 So. 91, 171 Miss. 15, 
95 A.L.R. 500. 
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should be a sufficient notice to the adverse party, 16 
and usually there must be a hearing before the 
trial court. 17 Such motion should be heard and 
decided on the evidence offered and any counter 
evidence that may be produced. 18 

Where, on application therefor, the record has 
been withdrawn from the appellate court for correc¬ 
tion b}' the trial court, the trial judge acts as spe¬ 
cial master for the appellate court for the correc¬ 
tion of the appeal record, 18 - 5 and if the trial court 
deems it necessary, it has full power to proceed 
to correct the record by nunc pro tunc order. 18 - 10 

If the statutory procedure for amendment has not 
been followed, it has been considered essential that 
the application state the reasons therefor and that 
the trial court be petitioned before the record is 
removed to the supreme court. 19 

According to the practice in some jurisdictions, a 
motion in the appellate court for leave to move in 
the court below is not necessary. 20 


APPEAL & ERROR § 1122 

b. Certifying, Transmitting, and Incorporating 
Amendments 

(1) In general 

(2) Necessity of certiorari or other or¬ 

der 

(1) In General 

Amendments to the record made in the lower court 
must be properly certified and transmitted to the appel¬ 
late court, whereupon they become a part of the record 
on appeal. 

Amendments to the record made in the court be¬ 
low must be properly certified, incorporated in, or 
annexed to, the transcript or the return, and trans¬ 
mitted to the appellate court, or they cannot be con¬ 
sidered; and where the transcript of the return is 
already on file in the appellate court and has not 
been withdrawn for amendment, the amendments, 
after certification, must be transmitted to the ap¬ 
pellate court and there annexed to the transcript or 
the return, 21 whereupon they become part of the 
appellate record, 22 effective as a correction there¬ 
of 23 and the supreme court, for the first time, will 


Tex.—Shotwell v. Crier, Civ.App., 
216 S.W. 262, dismissed for want 
of jurisdiction. 

Proceeding's disregarded 

Application to correct the court 
reporter’s transcript of the trial pro¬ 
ceedings presented in the trial court 
after the case had been decided by 
the supreme court was filed too late, 
and proceedings to correct the tran¬ 
script would be disregarded. 

Miss.—National Box Co. v. Bradley, 
157 So. 91, 171 Miss. 15. 95 A.L.R. 
500. 

16- N.D.—Harris v. Hessin, 151 N. 
W. 4, 30 N.D. 33. 

Okl.—Argentos v. Fidelity Building 
& Loan Ass’n, 260 P. 55, 127 Okl. 
183. 

4 C.J. p 499 note 18. 

Absence of notice held not fatal 

(1) Generally. 

Tex.—J. R. Watkins Co. v. Dawson, 
Civ.App. f 145 S.W.2d 901. 

(2) Where an appeal was duly tak¬ 
en and transcript filed, after notice, 
with the approval of the trial court, 
etc., the insertion therein of a notice 
of appeal inadvertently omitted and 
its recertification, without notice to 
respondent, did not invalidate the 
proceedings. 

Cal.—Gulf Mail S. S. Co. v. W. A. 
Hammond S. S. Co., 227 P. 938, 67 
C.A. 420. 

17. Miss.—Brown v. Sutton, 120 So. 

820, 158 Miss. 73. 

Respondent may object 

On application to the trial court 
for authentication of Items impropr 


erly included in the clerk’s tran¬ 
script, respondent may object to 
their inclusion in the record before 
allowance thereof. 

Cal.—Ferguson v. Oildale Mut. Wa¬ 
ter Co., 248 P. 256, 78 C.A. 74. 

18. Hawaii.—Ferreira v. Kamo, 19 
Hawaii 317. 

18.5 Okl.—Werfelman v. Miller, 68 
P.2d 819, 180 Okl. 267. 

18.10 Okl.—Werfelman v. Miller, 
supra. 

19. Pa.—Bain v. Hendee, 131 A. 591, 
284 Pa. 538. 

20- Cal.—Springer v. Springer, 64 
P. 470, 6 Cal.Unrep.Cas. 662. 

Iowa.—Reynolds v. SutlifS, 32 N.W. 
502, 71 Iowa 549. 

21. Ill.—Peter Schoenhofen Brew¬ 
ing Co. v. Dailey, 193 Ill.App. 86. 
Ind.—Smith v. Cleveland, C., C. & St. 
L. Ry. Co., 117 N.E. 534, 67 Ind. 
App. 397. 

La.—Rosier v. Good Pine Lumber 
Co. of La., 59 So.2d 826, 221 La. 
531. 

4 C.J. p 499 note 21. 

Redeposited in appellate court 

When the record is corrected, it 
should be redeposited in the appel¬ 
late court under the order of the 
court, and it is not necessary that 
it be refiled in the trial court or re¬ 
filed in the appellate court. 

Okl.—Werfelmap v. Miller, 68 P.2d 
819, 180 Okl. 267. 
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Recital in bill insufficient 

After the term has passed, the 
court cannot change, amend, or cor¬ 
rect an order entered of record, by a 
mere recital in the bill of excep¬ 
tions. 

Ill.—Bieber v. Thoma, 186 Ill.App. 
83. 

In Georgia 

(1) Where the trial court orders 
the original record corrected after 
copies thereof have been certified 
and transmitted to the appellate 
court, it may order its clerk to cer¬ 
tify and transmit a copy of the cor¬ 
rected record to the appellate court. 
Ga.—Beecher v. Carter, 5 S.E.2d 648, 

189 Ga. 234. 

(2) A statute providing for peti¬ 
tion to certify part or all of the rec¬ 
ord does not authorize transmission 
of an amendment to petition omitted 
from the record but not noticed 
within twenty days after service of 
exceptions. 

Ga.—-Milton v. Milton, 149 S.E. 873, 
169 Ga. 192. 

(3) However, an omitted portion 
of the record need not be transmit¬ 
ted, where the substance of the 
omission is m the certified tran¬ 
script. 

Ga.—Milton v. Milton, supra. 

22. Ga.—Beecher v. Carter, 5 S.E. 
2d 648, 189 Ga. 234. 

Miss.—Simmons v. Bainter, 125 So. 
338, 155 Miss. 804. 

23- Ill.—Peter Schoenhofen Brew¬ 
ing Co. v. Dailey, 193 Ill.App. 26. 
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have jurisdiction to pass on whether the amend¬ 
ment, correction, or alteration should have been 
made. 24 Where the appellate court grants leave to 
apply to the lower court to strike a recitation that 
oral testimony was heard, the trial court, on deny¬ 
ing the application, cannot certify the omitted oral 
testimony as part of the record. 25 

The procedure under some statutes and rules re¬ 
quires that corrections of a transcript be submitted 
to the trial judge and his certificate be obtained 
m addition to that of the stenographer, before pres¬ 
entation to the reviewing court, 26 but according to 
the practice under other statutes and rules, cor¬ 
rections of the record made by the clerk of the 
trial court, if done in time, will be made a supple¬ 
ment to the record on appeal. 27 When the re¬ 
quired application is made in the trial court, the 
supreme court, on proper motion and showing of 
facts, will stay the hearing on the case until the 
trial court can act. 28 

(2) Necessity of Certiorari or Other Order 

Certiorari or other order of the appellate court is 


necessary for an amendment to the record only after the 
trial court has lost Jurisdiction of the record. 

Amendments and corrections made in a record 
before the transcript or return has been certified to, 
and filed in, the appellate court may be incorporated 
in, and made part of, the transcript or return with¬ 
out certiorari or other order of the appellate 
| court ; 29 but after the transcript or return has been 
filed in the appellate court, amendments can as a 
rule be made only by certiorari or other order of 
that court. 30 

c. Basis of Amendment 

As a general rule, an amendment or augmentation of 
the appeal record must be supported by some memoran¬ 
dum in the record of the trial court. 

It is well settled that in order to support the 
amendment it must be based on something in the 
record. 31 Affidavits of appellant or his counsel 32 
or of the judge 33 or the trial judge’s reliance on his 
recollection alone 33 - 5 will not suffice; nor are the 
mere statements of counsel 34 or oral testimony 35 
generally sufficient to support the amendment. 


24. Miss.—Brown v. Sutton, 121 So. 
835, 158 Miss. 78. 

25. Ark.—Phillips v. Jokische, 174 
S.W. 520, 117 Ark. 221. 

26. Conn.—Latham v. Hankey, 166 
A. 400, 117 Conn. 5. 

27. Miss—Brown v. Sutton, 121 So. 
835, 158 Miss. 78. 

Stipulation, certified by district clerk 
Since a stipulation whereby de¬ 
fendant, in consideration of an ex¬ 
tension of time, agreed that judg¬ 
ment might be taken against him, is 
a pleading in the nature of a con¬ 
fession of judgment and not a mat¬ 
ter of evidence, which, when certi¬ 
fied as being left out of the tran¬ 
script by mistake, would have to be 
certified by the trial court, a copy 
thereof certified as correct by the 
district clerk, is properly filed in the 
appellate court. 

Tex.—Dunne v. Vogeley, Civ.App., 
209 S.W. 197. 

28. Miss.—Brown v. Sutton, 121 So. 
835, 158 Miss. 78. 

29. Ala.—Ware v. Brewer, 34 Ala. 
114. 

4 C.J. p 499 note 22. 

30. Ind.—City of Cannelton v. Lew¬ 
is, 105 N.E.2d 911, 123 Ind.App. 
473. 

Pa.—Clark v. Clark, 36 A. 747, 180 
Pa. 186. 

4 C.J. p 499 note 23. 

31. III.—Carleton-F e r g u s o n Dry 
Goods Co. v. Langenfeld, 194 Ill. 
App. 96. See Casper v. Geek, 186 

* IlLApp. 9. * 


Ind.—Merriman v. Carney, 151 N.E. 

137, 84 IncLApp. 264. 

Wyo.—State v. Allen, 288 P. 1058, 
42 Wyo. 51. 

4 C.J. p 500 note 24. 

After close of the term at which 
the judgment was rendered appeal 
record can be amended only on the 
minutes or memoranda in possession 
of the court or judge. 

Wyo.—State v. Allen, supra. 

Bill of exceptions not presented be¬ 
low 

Where a bill of exceptions had 
never been asked for or presented to 
the circuit court, the supreme court 
will not permit a party, after appeal¬ 
ing, to apply to the circuit court for 
such a bill, and, if allowed, to pre¬ 
sent it as part of the transcript. 

Or.—Megler v. Tarabochia, 239 P. 
829, 115 Or. 666. 

To show exceptions 
A motion to amend the record on 
appeal so as to show the taking of 
exceptions will be denied, where 
there is no memorandum in the rec¬ 
ord to show that any objection was 
made to the rulings in question. 

Ill.—Carleton-Ferguson Dry Goods 
Co. v. Langenfeld, 194 Ill.App. 96. 

To show agreement to consider evi¬ 
dence in two cases together 
A contention by defendant that it 
was understood and agreed in the 
court below that the case and anoth¬ 
er case involving the same subject 
matter should be considered togeth¬ 
er, and that the evidence in both 
cases might be considered in deter¬ 
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mining each, is not ground for mod¬ 
ifying or changing the record on ap¬ 
peal, where there is nothing in the 
record to show such an understand¬ 
ing, nor any contention that it was 
agreed that both records be consid¬ 
ered on appeal. 

Cal.—Davidson v. Roffy, 180 P. 830, 
40 C.A. 179. 

32. Cal.—Clare v. Sacramento Elec¬ 
tric Power, etc., Co., 55 P. 326, 122 
C. 504. 

Conn.—Wilcox v. Downing, 91 A. 262, 
88 Conn. 368. 

Ind.—Evans v. Schafer, 88 Ind. 92. 

4 C.J. p 500 note 25. 

33. Cal.—Smith v. Brannan, 13 C. 
107. 

33.5 Ill.—Leading Jewelry Mfg. Co. 
v. Yorkshire Watch Co., 113 N.E. 
2d 71, 350 IlLApp. 319. 

Reason for role 

The record imports absolute veri¬ 
ty, and impeachment by recollection 
of the trial court would not be dif¬ 
ferent from proving the facts by oral 
evidence. 

Mo.-—Tiede v. Fuhr, 229 S.W. 821, 
208 Mo.App. 5. 

34. Iowa.—Smith v. Brown, 98 N.W. 
567, 123 Iowa 114—Oskaloosa Ci¬ 
gar Co. v. Iowa Cent. R. Co., 89 N. 
W. 1065. 

35. Ind.—McCaslin v. Advance Mfg. 
Co., 58 N.E. 67, 155 Ind. 298. 

Ky.—Brashears v. Brashears, 111 S. 

W. 326, 33 Ky.L. 893. 

4 C.J. p 500 note 28. 
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§ 1123. -In Appellate Court in General 

A litigant who desires the correction of an appeal 
record after the appellate court has obtained jurisdiction 
of it should take proper steps in the appellate court to 
procure it. The appellate court may correct the appeal 
record, or allow an amendment thereto, or remit the rec¬ 
ord to the lower court for correction, according to the 
circumstances of the particular case and the practice in 
the particular jurisdiction. 

A litigant who desires the correction or amend¬ 
ment of an appeal record after the appellate court 
has obtained jurisdiction of it should take the 
proper steps in the appellate court to procure it. 35 - 50 
In general, he must make a proper and timely re¬ 
quest therefor, 35 - 55 which must be made in accord¬ 
ance with the requirements of statute or rule of 
court; 35 * 60 and an appellate court will not consider 


amendments in the record made, without its judicial 
sanction, after it has obtained jurisdiction there¬ 
of. 36 In a proper case, however, the appellate court 
may require the correction or augmentation of the 
appeal record on its own motion. 36 - 5 

It has variously been held under the practice in 
the different jurisdictions that in order to correct 
defects, omissions, or errors in the record on ap¬ 
peal, the appellate court may, on motion, issue cer¬ 
tiorari, as discussed infra §§ 1133-1141; remit or 
remand the record to the lower court for completion 
or correction, as discussed infra § 1124; grant 
permission to withdraw the transcript for correction 
in the trial court; 37 enter an order allowing a sup¬ 
plemental or additional transcript to be filed to per¬ 
fect the record; 38 or make such other order as may 


35.50 Ky.—Parsons v. Black Moun¬ 
tain Corp., 107 S.W.2d 310, 269 Ky. 
459. 

35.55 Ky.—Parsons v. Black Moun¬ 
tain Corp., supra. 

Responsibility of appellant 

Mo.—Brown v. Reichmann, 164 S.W. 

2d 201, 237 Mo.App. 136. 

Expression of willingness 

It is not sufficient for a litigant 
merely to express a willingness to 
supplement the record if the appel¬ 
late court considers it necessary. 

Ky.—Parsons v. Black Mountain 
Corp., 107 S.W.2d 310, 269 Ky. 459. 
Suggestion in. argument 
A suggestion by appellant at the 
conclusion of his argument in oppo¬ 
sition to objections to the sufficiency 
of the record on appeal that, if the 
court finds the record insufficient, it 
should grant him leave within a rea¬ 
sonable time to make the necessary 
amendments, is not a timely and 
sufficient application to amend. 

Mo.—Brown v. Reichmann, 164 S.W. 

2d 201, 237 Mo.App. 136. 

Essential averments 
A motion in the appellate court to 
have certain original records sent to, 
and filed in, the appellate court will 
be denied where the motion fails to 
state that the records were intro¬ 
duced on the trial of the cause below 
and why it is necessary to send the 
originals instead of the copies to the 
appellate court. 

Miss.—Trotter v. Roper, 89 So.2d 
596. 

35.60 Conn.—Bielan v. Bielan, 62 
A.2d 664, 135 Conn. 163, 9 A.L.R.2d 
1019. 

Affidavit 

Application to rectify appeal must 
have annexed thereto a sworn affi¬ 
davit in support thereof, and where 
such an affidavit was annexed to the 
request to the trial court to correct 
the appeal but no such affidavit was 
attached to the application made to 


the appellate court, it must be de¬ 
nied. 

Conn.—Bielan v. Bielan, supra. 

36. Ind.—Ripley v. Baldwin, 108 N. 
E. 209, 59 Ind.App. 77. 

Ill.—See William Krug & Son Co. v. 

Johnson, 204 Ill.App. 487. 

Averment in petition 

Nothing can be added to, or taken 
from, record by simple averment in 
a petition in error, and extrinsic 
facts pleaded therein do not form 
part of record. 

Neb.—Olson v. Grosshans, 71 N.W.2d 
90, 160 Neb. 543. 

Blank space in an appeal bond, 

made after the filing thereof, cannot 
be filled in without application to, 
and order of, the supreme court au¬ 
thorizing such change. 

Ind.—Ripley v. Baldwin, 108 N.E. 
209, 59 Ind.App. 77. 

Proper method to correct tran¬ 
script is by suggestion of diminution 
of record or by motion for a nunc 
pro tunc order to correct it, and such 
correction cannot be made by an ad¬ 
ditional abstract. 

Mo.—Karr & Conn v. Cade School 
Co-op. Drainage District, App., 297 
S.W. 730. 

36J5 Cal.—In re Mathie’s Estate, 
149 P.2d 485, 64 C.A.2d 767. 

Mo.—Donati v. Gualdoni, 216 S.W.2d 
519, 358 Mo. 667. 

Pailure to suggest diminution of 
record 

Under statute the fact that re¬ 
spondent fails to bring the judge's 
amended order of certification to the 
transcript before the supreme court 
by suggestion of diminution of rec¬ 
ord does not preclude the supreme 
court from considering the amended 
certificate on its own motion. 

Cal.—In re Silva, 2 P.2d 341, 213 C. 
446. 

37. Cal.—Bonftlio v. Ganger, 136 P. 
2d 632, 58 C.A.2d 315—Union Oil 
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Co. of California v. Basalt Rock 
Co., 81 P.2d 977, 28 C.A.2d 87. 
Wyo.—Kendrick v. Healey, 183 P. 37, 
26 Wyo. 261. 

4 C.J. p 500 note 31. 

Proper way to correct record, 
when case has been appealed, is to 
apply to appellate court to with¬ 
draw the case-made, and after due 
notice has been given under order 
of the appellate court, proceed to 
correct the record. 

Okl.—Werfelman v. Miller, 68 P.2d 
819, 180 Okl. 267. 

Must go back to trial court 

“The exceptions or appeal must 
get back into the trial court before 
anything more can be done there. 
It has been the uniform practice of 
this court for many years, when it 
seems likely that justice requires it, 
on motion to discharge exceptions, 
report, reservation, or appeal, in or¬ 
der that corrections may be made in 
the record by the court from whieh 
the case comes here. In such in¬ 
stances the names of the cases have 
been continued in this court for re¬ 
entry of the proper papers without 
the payment of another entry fee. 
This is the accurate and correct 
practice.” 

Mass.—Burbank v. Farnham, 107 N. 
E. 351, 352, 220 Mass. 514. 
Petition should be filed *n appel¬ 
late court asking that the transcript 
be returned to the trial court. 

Ind.—City of Cannelton v. Lewis, 105 
N.E.2d 911, 123 Ind.App. 581. 
Requisites for application 

An application to withdraw the 
record for amendment must definite¬ 
ly set forth the specific amendment 
sought to be made, and must make 
it appear to the court that the 
amendment will cure a substantial 
defect. 

Wyo.—Kendrick v. Healey, 183 P. 37, 
26 Wyo. 261. 

38. Colo.—Baer Bros. Land, etc., Co. 
v. Wilson, 77 P. 245, 32 Colo. 500. 
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appropriately meet the requirements of the case. 39 
Moreover, under appropriate rules of court or stat¬ 
utes amendments may be permitted in the appellate 
court, but the court will not act beyond the pur¬ 
view of the rule or statute. 40 Also the appellate 
court may permit corrections of mere formal defects 
of the record on appeal; 41 and under appropriate 
statutory provision or rule of court, it can require 
or permit any part of the record and any paper or 
document which was before the trial court and is 
not included in the record on appeal, or a certified 
copy thereof, to be transmitted to it, 42 such as the 
judgment appealed from, 42 - 5 or instructions given 
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in the trial court. 42 * 10 It has been held that the 
reviewing court may permit appellants to certify 
additional papers as part of the judgment roll. 43 

Generally, records pending in the appellate court 
are not amendable by any suggestion, affidavit, or 
certificate of the stenographer or the clerk which 
is not made in pursuance of an order of the trial 
court directing an amendment of the record. 44 Al¬ 
so, an appellate court cannot correct the record of 
a case by hearing testimony, nor can it inquire into 
acts occurring subsequent to the rendition of the 
judgment and not made a part of the record, unless 
the jurisdiction of the court is involved. 45 Clari- 


Fla.—Crenshaw Bros. Produce Co. v. 

Harper, 194 So. 353, 142 Fla. 27. 
III.—Francke v. Eadie, 26 N.E.2d 853, 
373 Ill. 500. 

39. S.D.—Foley-Wadsworth Impl. 
Co. v. Porteous, 63 N.W. 155, 7 S. 
D. 34. 

4 C.J. p 500 note 33. 

40. La.—Daigle v. Gross, 127 So. 
421, 13 La.App. 1S9. 

N.C —Kearnes v. Gray, 92 S.E. 149, 
173 N.C. 717. 

Utah.—Swanson v. Sims, 170 P. 774, 
51 Utah 4S5. 

Answer to counterclaim 

A court rule providing: that “for 
the purpose of correcting: any error 
or defect in the transcript either 
party may suggest the same in writ¬ 
ing to this court, specifying such 
error or defect, and obtain an order 
that the proper clerk certify the 
whole or part of the record, as may 
be required,” does not permit con¬ 
sideration of an answer to the coun¬ 
terclaim filed after the appeal was 
taken by securing leave of court to 
file such answer nunc pro tunc. 

Utah.—Swanson v. Sims, supra. 

41. Index, name of judge and term 
omitted 

Where the transcript failed to 
comply with court rule requiring an 
index, and failed to set forth the 
name of the judge and the term at 
which judgment was entered, the 
appeal may be dismissed or the ap¬ 
pellate court may allow the tran¬ 
script to be corrected. 

N.C.—Kearnes v. Gray, 92 S.E. 149, 
173 N.C. 717. 

Number of page omitted 
Failure, through oversight, to 
number a page in the record, as re¬ 
quired by statute, can be cured, in 
the supreme court without with¬ 
drawing the record, by giving the 
page the number of the preceding 
page and one-half, as 409%. 

Wyo,—Kendrick v. Healey, 183 P. 37, 
26 Wyo. 261. 

42m Ariz.—Hughes v. Young, 120 P. 
2d 396, 58 Ariz. 349, 138 A.L.R. 

343 . 


Cal.—Walsh v. Walsh, 239 P.2d 472, 
108 C.A.2d 575—Stevenson v. Flem¬ 
ing, 111 P.2d 420, 43 C.A.2d 641. 
Kan.—Root v. Topeka Ry. Co., 153 
P. 550, 96 Kan. 694. 

La.—Rosier v. Good Pine Lumber Co. 

of La., 59 So.2d 826, 221 La. 531. 
Miss.—Patndge v. McAtee, 81 So.2d 
714. 

Mo.—Donati v. Gualdoni, 216 S.W.2d 
519, 358 Mo. 667. 

So as to have entire reoord before it 
Cal.—Seward v. Wilkerson, 285 P.2d 
704, 134 C.A.2d 361. 

Copy, where loss possible 
Where it appeared that certain 
documents should be included in the 
record and that one or more of such 
documents might be lost or destroy¬ 
ed, the allowance of motion to aug¬ 
ment the record would be condition¬ 
ed on appellant’s procuring an or¬ 
der of the trial court authorizing the 
use of necessary copy or copies. 
Cal.—Valentin v. Valentin, 207 P.2d 
880, 92 C.A.2d 697. 

Failure to give notice 

Where, through mistake, appellee 
was not given notice of purpose of 
appellate court to order certain mat¬ 
ters certified up as part of the tran¬ 
script, he would be granted leave to 
file a motion to have certified up any 
portion of the record he deemed not 
shown by the transcript and aug¬ 
mented transcript. 

Tex.—Jones v. Willoughby, Civ.App., 
245 S.W.2d 341, reversed on other 
grounds 251 S.W.2d 508, 151 Tex. 
435. 

Exhibits omitted, from opening brief 
Where exhibits were inadvertently 
omitted from appellant's opening 
brief despite positive request made 
to printer for incorporation, but 
clerk’s transcript revealed that he 
had listed all of such exhibits with 
brief description of each of them in 
accordance with rules of appeal, ex¬ 
hibits were part of record on appeal 
and appellant's motion to augment 
record would be considered as appli¬ 
cation that court direct clerk of low¬ 
er court to transmit to the appellate 
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court such exhibits as part of the 
record. 

Cal.—Lyons v, Lyons, 234 P.2d 64, 
105 C.A.2d 839. 

Documents and records proper to or¬ 
der brought np 

(1) Documents inadvertently omit¬ 
ted. 

Cal.—Fritsche v. McCue, 92 P.2d 928, 
34 C.A.2d 46. 

(2) Omitted order, although the 
added order may be invalid. 

Cal.—Lauchere v. Lambert, 282 P. 
978, 102 C.A. 141. 

(3) Points and authorities alleged¬ 
ly attached to appellant’s notice of 
intention to move for new trial. 

Cal.—In re Mathie’s Estate, 149 P.2d 

485, 64 C.A.2d 767. 

42.5 Ga—Northwest Atlanta Bank 
v. Zee, 26 S.E.2d 183, 196 Ga. 114. 
Mo.—Feigenbaum v. Van Raalte, 201 
S.W.2d 283, 356 Mo. 67. 

Record considered complete 

Where appellant alleged that 
omission to include judgment in rec¬ 
ord was by inadvertence and moved 
to direct that judgment be ordered 
filed or that case be remanded for 
completion of record, and the origi¬ 
nal judgment was attached to such 
motion, court would consider record 
as complete. 

La—Drawsan v. Swearengin, App., 
55 So.2d 624. 

42J.0 Cal.—Stevenson v. Fleming, 
111 P.2d 420, 43 C.A.2d 641. 

Mo.—Stephens v. St. Louis Public 
Service Co., 276 S.W.2d 138. 

43- Idaho.—Witt v. Beals, 169 P. 
182, 31 Idaho 84. 

44. Mo.—White v. Missouri Pac. Ry. 
Co., App., 178 S.W. 83. 

45. Tex.—Hamilton v. Eiland, Civ. 
App., 181 S.W. 260. 

To supplement record 

On appeal, matters which should 
have been of record cannot be sup¬ 
plied by affidavits. 

Va—Stannard v. Graves, 2 Call. 369, 

6 Va 369. 
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fication of the record, however, to show service 15 
or the absence thereof 47 may be accomplished by 
extraneous evidence. Also, in a situation in which, 
under the particular practice and procedure, it is 
proper for the appellate court to consider evidence 
outside the record of matters occurring subsequent 
to the judgment or decree of the trial court, as 
discussed infra §§ 1521-1523, a motion to supple¬ 
ment the record on appeal by including uncontro¬ 
vertible evidence of a matter which may be disposi¬ 
tive of the entire controversy on the merits has been 
granted. 47 - 5 

An apparent mistake in making up the record can¬ 
not be corrected on an ex parte application for a 
rehearing, 48 by a mere affidavit of counsel, where 
an answer has been filed to the application, 49 by a 
simple averment in a petition in error in an error 
proceeding, 49 - 5 by printing omitted evidence in the 
brief, 49 * 10 by a reply brief, 50 or by simply filing an 
additional abstract in the appellate court. 51 The at¬ 
taching of documents to briefs on appeal is not a 
proper method of supplying deficiencies in the rec¬ 
ord, and such documents cannot be regarded as 
forming any part of the record which the appellate 
court may properly consider. 51 - 5 

A showing that the record is incorrect is a pre¬ 
requisite to an amendment or correction in the 
appellate court. 52 Where, however, there is no 
objection to a petition or motion to amend the record 
on appeal, it has been held that it will be taken as 
true by the appellate court. 52 - 5 
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Although there is authority to the effect that the 
record on appeal is matter duly certified and can¬ 
not be amended by stipulation of counsel, 53 it has 
been held that an admission in an answer to a peti¬ 
tion to correct the record, that the alleged mistake 
exists, is sufficient to correct the record without 
further proceedings. 54 Also, when not disputed, 
the appellate court has accepted a correction of an 
apparent error in an answer in a deposition, made 
by letter and affidavit from the shorthand reporter 
who took it, as if it were more formally made by 
writ of diminution or otherwise. 54 - 5 

Consideration of merits of cause. Issues which 
involve the merits of the cause of action being 
litigated and which are for consideration on the 
appeal itself cannot be disposed of in a proceeding 
to amend or supplement the record. 54 - 10 

Mandamus. Mandamus will lie to compel the 
trial court to correct the record on appeal, when 
necessary to have the error corrected; 54 * 15 but 
where the record on appeal shows conclusively that 
the conclusions of fact and law were not filed in 
time, so that it is unnecessary to have the fact final¬ 
ly adjudicated by the trial court, mandamus does 
not lie to compel the trial court to correct such 
record by striking therefrom the conclusions of fact 
and law. 54 - 20 A reviewing court, however, cannot 
direct a trial court to pass on the merits of an ap¬ 
plication for correction of a claimed clerical, as 
distinguished from a judicial, error in the record 
of the trial court, as distinguished from the record 


46. Service of case^made shown 

Where the case-made does not af¬ 
firmatively show that the same was 
served on the defendant in error, 
or his attorneys, within the time al¬ 
lowed, the fact of service of such 
case-made may be shown by extrin¬ 
sic evidence. 

Okl.—Fish v. Sims, 141 P. 980, 42 

Okl. 535. 

47. Absence of service of order 
shown by affidavit 

Where respondents’ counsel al¬ 
leged by affidavits that they served 
by mail an order denying plaintiffs 
motion for a new trial, which was 
entered October 4, but appellant’s 
counsel made affidavit that no copy 
or notice of such order was ever re¬ 
ceived by them, and they had no 
knowledge thereof, the supreme 
court must assume that appellant’s 
counsel were without notice of the 
entry of the order, and were with¬ 
out fault in the preparation, ac¬ 
knowledgment of service, and entry 
of the later order on which they 
based their appeal. 

S.D.—Redman v. Lasell, 183 N.W. 

996, 44 S.D. 327. 


47.5 N.J.—Ballurio v. Castellini, 100 
A.2d 678, 28 N.J.Super. 368. 

48. Minn.—Martinson v. Hensler, 
157 N.W. 991, 132 Minn. 437. 

49. Conn.—Wilcox v. Downing, 91 
A. 262, 88 Conn. 368. 

Affidavits not filed below 

The supreme court cannot amend 
or correct the record on affidavits 
purporting to recite proceedings be¬ 
low, to which the record contains no 
reference, where the affidavits were 
not presented or filed below. 

Kan.—Root v. Topeka Ry. Co., 153 P. 
550, 96 Kan. 694. 

49.5 Neb.—Olsen v. Grosshans, 71 
N.W.2d 90, 160 Neb. 543. 

49JL0 Va.—De Mott v. De Mott, 92 
S.E.2d 342, 198 Va. 22. 

50. Iowa.—Closz v. Closz, 169 N.W. 
183, 184 Iowa 739. 

51. Mo.—Karr & Conn v. Cade 
School Co-op. Drainage District, 
App., 297 S.W. 730. 

I 

51.5 Nev.—Campbell v. Baskin, 235 
| P.2d 729, 68 Nev. 469. 

.1165 


52. Fla.—Forcum v. Symmes, 133 
So. 88, 101 Fla. 1266. 

52.5 Wyo.—English v. Smith, 253 
P.2d 857, 71 Wyo. 1. 

53. Mich.—Rabior v. Kelley, 160 N. 
W. 392, 194 Mich. 107. 

54. Tenn.—Hinton v. Sun L. Ins. 
Co., 72 S.W. 118, 110 Tenn. 113. 

54 JS Md.—LeBrun v. Marcey, 86 A. 
2d 512, 199 Md. 223. 

54.10 N.J.—Ballurio v. Castellini, 
100 A.2d 678, 28 N.J.Super. 368. 

54.15 Tex.—Houston Oil Co. v. Pow¬ 
ell, Civ.App., 151 S.W. 887. 

Mandamus held unnecessary 

Writ of mandate, to compel cor¬ 
rection by trial court of transcript 
as filed, should be denied where er¬ 
ror of trial court, if any, would be 
as apparent from present transcript 
as with proposed addition. 

Cal.—Williamson v. Superior Court 
in and for Los Angeles County, 
20 P.2d 988, 131 C.A. 226. 

54£0 Tex.—Houston Oil Co. v. Pow¬ 
ell, Civ.App., 151 S.W. 887. 
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on appeal, otherwise than in a proceeding in man- | 
date. 54 - 25 If, on appeal from the probate court, it | 
is essential to the right of appellant to have a trial j 
de novo, that the record be made to disclose at- | 
firmatively the true situation, and if the appellant 1 
offered further testimony which was excluded, or 
if the probate court would not permit the journal 
entry to state the facts as they existed, the remedy i 
is by mandamus to compel the probate court to act ’ 
in accordance with the facts. 54 * 30 

§ 1124. - Remitting to Lower Court 

a. In general 


b. Effect 

c. Application 

a. In General 

In a proper case, a remand of the appeal record for 
augmentation or correction lies within the discretion of 
the appellate court. 

In a proper case, an appellate court in the exer¬ 
cise of its discretion, may remit or remand the ap¬ 
peal record in a cause to the lower court in order 
that it may be augmented or completed, or errors 
therein corrected. 55 The record may be thus re¬ 
manded where it does not conform to the record 


5455 Cal.—Boylan v. Marine, 231 P. 

2d 92, 104 C.A.2d 321. 

Mere order 

A reviewing court will not act by 
mere order addressed to the trial 
court. 

Cal.—Boylan v. Marine, supra. 

5450 Ohio.—In re Campbell’s Es¬ 
tate, App., 55 N.E.2d 558. 

55. Cal.—Keck v. Keck, IS P.2d 338, 
217 C. 280—Tasker v. Warmer, 
261 P. 474, 202 C. 445—McMahon 
v. Hamilton, 260 P. 793, 202 C. 319. 

Freitas v. Peerless Stages, 239 
P.2d 671, 108 C.A.2d 749—Walsh v. 
Walsh, 239 P.2d 472, 108 C.A.2d 575 
—Woods v. Berry, 296 P. 332, 111 
C.A. 675—Robbins v. Hercules 
Gasoline Co., 251 P. 697, 80 C.A. 
271. 

La.—Louisiana Western Lumber Co. 
v. Stanford, 150 So. 839, 178 La. 84 
—State ex rel. Continental Supply 
Co. v. Fontenot, 94 So. 441, 152 La. 
912—Texala Oil & Gas Co. v. Cad¬ 
do Mineral Lands Co., 93 So. 788, 
152 La. 549—Tolchinsky v. Succes¬ 
sion of Lirette, 88 So. 458, 148 La. 
1067—Marinovich’s Estate v. 
Jones, 75 So. 93, 141 La. 397. 

Thomas v. Thomas, App., 60 So. 
2d 716—Wilson Gold Stamping 
Mach. Co. v. Webb Hardware & 
Furniture Co., App., 45 So.2d 639— 
Burch v. Mathson, App., 24 So.2d 
476—Richmond v. Newson, App., 
22 So.2d 559—Jones v. Williams, 
App., 15 So.2d 232—Conley v. Hen¬ 
ry, App., 4 So.2d 793—Blackwell v. 
Fannaly, App., 200 So. 501—Car¬ 
reras v. Hollister’s Heirs, App., 
195 So. 65—Inman v. Silver Fleet 
of Memphis, Tenn., App., 175 So. 
847—Gloston v. Industrial Lumber 
Co., App., 158 So. 702—Vinyard v. 
Stassi, App., 156 So. 778—Rapides 
Drug Co. v. Inn Pharmacy, App., 
155 So. 50— W. T. Rawleigh Co. v. 
Thrasher, App., 153 So. 719— 
Wheat v. Baer-Thayer Hardwood 
Co., 129 So. 226, 14 La.App. 33- 
Day v. Allen, 129 So. 260, 14 La. 
App. 3—Willis v. Road Dist. No. 
5, 120 So. 645, 10 La.App. 703— 
Harris v. George W. Signor Tie 


Co., Limited, 120 So. 663, 10 La 
App. 169—Parker v. W. G. Bagley 
Lumber Co., S La. App. 4 SI— 
Shields v. Leesville, 6 La App. 297 
—State ex rel. Scott v. Ratcliff, 5 
La.App. 443—Davis v. Dixon, 5 La. 
App. 344—Watson Tie Co. v. 
Walmsley, 2 La.App. 430. 

Me.—Adair v. Keeper of Jail of 
County of York, 77 A.2d 583, 146 
Me. SO—Powers v. Rosenbloom, 59 
A.2d 844, 143 Me. 408—Proven Pic¬ 
tures of Maine v. Strand Theatre 
Operating Co., 5 A.2d 235, 136 Me. 
515. 

Mass.—Wyness v. Crowley, 196 N.E. 
924, 292 Mass. 459—Bourbeau v. 
Whittaker, 164 N.E. 453, 265 Mass. 
396. 

Minn.—State v. Anderson (An¬ 
drews), 291 N.W. 605, 207 Minn. 
357. 

Miss.—Denson v. Thigpen, 74 So. 
787, 114 Miss. 62. 

N.H.—Town of Tilton v. Sharpe, 151 
A. 452, 84 N.H. 393—Gerry v. 

Neugebauer, 136 A. 751, 83 N.H. 23 
—Besse v. Boston & M. R. R., 94 
A. 965, 77 N.H. 605. 

N.Y.—Mershon v. Stratton, 169 N.Y. 
S. 700—Deders v. Wood, 156 N.Y. 
S. 605. 

Ohio.—In re Nevius, App., 109 N.E.2d 
673—Green v. Sullivan, App., 38 
N.E.2d 926, first case. 

Okl.—Vaughn v. Rennie, 156 P. 632, 
55 Okl. 536. 

Pa.—Spies© v. Shee, 93 A. 868, 248 
Pa. 129. 

Kingsdorf v. Frank Gamburg, 
Inc., 24 A.2d 140, 147 Pa.Super. 
84. 

Tex.—Garrison v. Great Southern 
Life Ins. Co. f Civ.App., 69 S.W. 
2d 218. 

Wyo.—Raybume v. Queen, 303 P.2d 
486, rehearing denied 306 P.2d 367. 
4 C.J. p 501 note 41. 

Decree in. second divorce suit absent 
A motion to dismiss a devolutive 
appeal from dismissal of a divorce 
action on the ground that the litiga¬ 
tion was terminated by a decree of 
divorce in the second suit required 
the supreme court to remand the 
case for introduction in the record 
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of judgment and proceedings in sec¬ 
ond suit before passing on the mo¬ 
tion. 

La.—Cortez v. Duffy, 152 So. 759, 178 
La. 1065. 

In a will case, it being desired to 
eliminate the element of undue influ¬ 
ence, the proper course was for coun¬ 
sel to withdraw appeal m the court 
of errors and appeals, apply to the 
prerogative court for withdrawal of 
the appeal to it, and, the record be¬ 
ing once more in the orphans’ court, 
to have its decree moulded as might 
seem proper to court and counsel. 
N.J.—In re Diament’s Estate, 99 A. 
915. 

On agreement of parties or counsel 

(1) A case before the appellate 
court without note of evidence will 
be remanded for completion of the 
record on agreement of counsel 
therefor. 

La.—Lyons v. Ford, 119 So. 479, 9 
La.App. 158, appeal dismissed 121 
So. 767, 9 La.App. 469. 

(2) Case on appeal should be re¬ 
manded to trial court for completion 
of record where all parties joined in 
motion for remand and condition of 
record warranted it. 

La.—Bruscatto v. Stewart, App., 
171 So. 122. 

On appeal from an order granting 
a motion, if there is any dispute as 
to whether or not certain affidavits 
were used on the motion to open de¬ 
fault, so as to entitle them to be 
printed, such matter should be set¬ 
tled by the justice who heard the 
motion. 

N.Y.—Sanitary Brass Works v. Ru¬ 
bin & Marcus, 175 N.Y.S. 535. 

Paging and fastening bill of excep¬ 
tions 

Where a bill of exceptions deliv¬ 
ered to the clerk of the circuit court 
was not fastened to, or properly 
paged in, the certificate of evidence, 
the entire record should have been 
returned to the clerk for correction 
in that particular and for no other 
purpose. 

Va.—Nachman v. Chatham-Phenix 
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in the court below 55 * 5 or where it is incomplete,55.10 before it for perfecting the record, 6 ® as where the 
as where it does not contain the judgment or order corrections and additions to be made fully appear 
of the trial court, 56 or omits pleadings of the par- from the motions of both parties and there is no 
ties, 56 * 5 or omits evidence admitted in the trial dispute as to them, 60 * 5 or appellant’s motion to re¬ 
court and necessary for a proper determination of mand for completion of the appeal record by in- 
the appeal, 56 * 10 or where the record is not properly eluding the judgment appealed from has attached 
certified. 07 thereto the original judgment rendered and signed 

in open court, 60 * 10 or where counsel of both parties 
It is not always essential, however, that the record agree as to the purport of the missing matter, and 
be remanded. 58 An appellate court, instead of caus- that it was inadvertently omitted from the rec- 
ing amendments to be made, will often disregard 0 rd. 60 * 15 Also, an appellate court, instead of re- 
mere formal and harmless defects in the transcript mitting the record to the trial court, may, while 
or return, 59 or treat the amendment as made in the retaining jurisdiction of the cause, order that the 
appellate court, where such court has the elements lower court 61 or clerk 62 correct his order or entry 


Nat. Bank & Trust Co., 171 S.E. 
676, 161 Va. 576. 

Successful party 

The successful party in the trial 
court cannot require the appellate 
court to pass on his suggestions con¬ 
cerning amendment of the report or 
remand the case for correction. 

Mass.—Silano v. Carosella, 172 N.E. 

216, 272 Mass. 203. 

Remand held properly denied 
La.—Rosier v. Good Pine Lumber 
Co. of La., 59 So.2d 826, 221 La. 
531. 

55.5 Mass.—Lynch v. City of Bos¬ 
ton, 50 N.E.2d 396. 

55.10 La.—G remillion v. Daigre- 
pont, App., 43 So. 2d 626—Rich¬ 
mond v. Newson, App., 22 So.2d 589 
—Inman v. Silver Fleet of Mem¬ 
phis, Tenn., App., 175 So. 847. 

56. La.—Dupree v. State, App., 56 
So.2d 155—Smith v. Jones, App., 
8 So.2d 352. 

N.Y.—North Am. Holding Corp. v. 

Geldzabler, 59 N.Y.S.2d 878. 

N.C.—Carter v. Elmore, 26 S.E. 35, 
119 N.C. 296—Cameron v. Bennett, 

14 S.E. 779, 110 N.C. 277. 

56.5 La.—Jones v. Williams, App., 

15 So.2d 232. 

56.10 La.—Jones v. Massachusetts 
Bonding & Ins. Co., App., 42 So.2d 
135—Bougere v. Cheramie, App., 37 
So. 2d 875—Lake Superior Piling 
Co. v. Stevens, App., 25 So.2d 120 
—Lafrenz v. Labaw, App., 19 So. 
2d 104—Jones v. Williams, App., 
15 So.2d 232—Wood v. Martin, 
App., 2 So.2d 665—Blackwell v. 
Fannaly, App., 200 So. 501. 

R.I.—Baffoni v. Baffoni, 69 A.2d 503, 
76 R.I. 291. 

Omission of records of prior cases 
offered in evidence 

La.—Richmond v. Newson, App., 22 
So.2d 589. 

Lost evidence 

Where letter was filed in evidence 
and became a part of the record of 
trial court, but it had been either 
lost, misplaced, or destroyed, cause 
would be remanded on appellants’ 


motion for taking of oral testimony 
concerning contents of letter. 

La.—Rusca & Cunningham v. Ham¬ 
mett, App., 186 So. 886. 

Where clerk refuses to transcribe 
evidence 

Where the court of appeals was 
without jurisdiction to order the dis¬ 
trict court clerk to transcribe the 
stenographic notes of evidence and 
the district court had jurisdiction to 
compel the clerk to perform his du¬ 
ties and appellant had properly per¬ 
fected his appeal, the cause would be 
remanded for appellant to exhaust 
his remedy before the district court 
and for the record to be completed. 
La.—Butitta v. J. C. Penny Co., App., 
160 So. 162. 

57. Cal.—Keck v. Keck, 18 P.2d 338, 
217 C. 280. 

Prescott v. Ralphs Grocery Co., 
250 P.2d 690, 114 C.A.2d 655. 

La.—Gremillion v. Daigrepont, App., 
43 So.2d 626. 

Pa.—Waugaman v. Henry, 67 Pa.Su- 
per. 372. 

S.D.—Hardin v. Graham, 155 N.W. 

782, 36 S.D. 525. 

4 C.J. p 501 note 41 [b]. 

58. N.Y.—Birnbaum v. May, 63 N.E. 
347, 170 N.Y. 314. 

4 C.J. p 501 note 42. 

Master’s report 

Denial of motion to recommit to 
master for purpose of securing a re¬ 
port of certain evidence and having 
various exhibits incorporated in re¬ 
port was held not error. 

Mass.—Cappy’s, Inc. v. Dorgan, 46 
N.E.2d 538, 313 Mass. 170. 

58. Cal.—Kellett v. Marvel, 58 P.2d 
649, 6 C.2d 464—City of Los An¬ 
geles v. Forrester, 48 P.2d 27, 4 C. 
2d 152—Kellett v. Kellett, 39 P.2d 
206, 2 C.2d 50. 

4 C.J. p 501 note 43. 

60. Mo.—Morris v. Rumsey, etc., 
Co., 85 Mo.App. 651. 

Tex.—Tucker Produce Co. v. String¬ 
er, Civ.App., 146 S.W. 1001. 
Defective recognizance 

Where defendant’s recognizance on 
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appeal erroneously provided that 
plaintiffs, instead of defendant, 
should prosecute the appeal but the 
certificate of the city court showed 
that the record in that court had 
been corrected, the appellate court 
treated the appeal record as also cor¬ 
rected, although it had not been 
formally corrected. 

Conn.—Reetz v. Mansfield, 178 A. 53, 
119 Conn. 563. 

Deed 

A motion to supplement the tran¬ 
script by incorporating therein a 
deed offered in evidence in the trial 
court and inadvertently omitted 
from the record on appeal has been 
granted in order to avoid unneces¬ 
sary delay, where its contents were 
well established by the record. 

La.—Floyd v. Cook, App., 49 So.2d 
365. 

60.5 Ill.—Ekstrom v. Kanies, 135 N. 
E.2d 761, 11 Ill.App.2d 389. 

60.10 La.—Drawsan v. Swearengin, 
App., 55 So.2d 624. 

60.15 La.—Reed v. Stinson, App., 
188 So. 509. 

61. Or.—Overton v. Stocker, 239 P. 
816, 118 Or. 122. 

S.D.—Frank v. Ruzicka, 185 N.W. 

371, 45 S.D. 49. 

Omitted order added 

Where the record contained no or¬ 
der overruling a motion for new tri¬ 
al, but an affidavit of appellants’ at¬ 
torney and an entry on the judge’s 
docket showed the filing and overrul¬ 
ing of such motion, the submission 
will be set aside and the case retain¬ 
ed on the docket for a reasonable 
time to enable appellants to secure a 
nunc pro tunc entry of such order 
and complete the record. 

Tex.—Noblett v. Olive, Civ.App., 259 
S.W. 305. 

62. Entry of judgment corrected 
The trial court clerk, failing to en¬ 
ter judgment as rendered, was di¬ 
rected by the supreme court to make 
an entry nunc pro tunc and transmit 
a certified transcript 
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nunc pro tunc, or grant a writ of certiorari to bring 
up omitted portions of the record. 62 - 5 

A remandment cannot be made to permit an 
amendment as to matters outside of the record, 63 j 
unless the matter has been acted on as though it j 
were part thereof; 64 or, under some forms of prac- i 
ticc, to let in evidence not properly preserved by a j 
bill of exceptions. 64 - 5 Where no record was kept 
of testimony given in the trial court, the record on 
appeal will not be remanded to have it properly 
settled by the trial court. 64 - 10 

A record on appeal will not be remanded to sup¬ 
ply defects or omissions where it appears that no 
benefit would accrue therefrom. 65 It will not be 
remanded where the inclusion of the omitted matter 
would not affect the decision, 65 - 5 or where the ap¬ 
pellate court is able to make a proper decision on 
the record as made, without the omitted matter. 65 - 10 


Also, an appeal record will not he remanded where 
the defect sought to be corrected is the fault of the 
moving party, 66 or where the record contains no 
transcript of testimony or statement of facts and 
there is no evidence of any attempt to procure such 
transcript or statement, or any explanation of its 
omission, 66 - 5 or where the defect, not of a juris¬ 
dictional character, is waived by respondent, 67 or 
where the defect involves the jurisdiction of the ap- 
j pellate court. 68 

Where the record on appeal does not differ from 
the record in the trial court, it will not be remanded 
to permit the trial court to correct a clerical error, 
mistake, or omission in its judgment, order, or de- 
; cree, unless it appears to the appellate court that 
the records, papers, or entries in the trial court show 
sufficient facts to give that court jurisdiction to 
make the desired correction on remand of the 
cause. 68 - 5 


Colo.—Meek v. City of Loveland, 276 
P. 30, 85 Colo. 346. 

Za Wyoming 1 , where an amendment 
of an order for new trial appealed 
from is incorporated into the record 
on appeal on a party’s application, 
the record need not be returned for 
corrections, since under Sup.Ct. 
Buies, rule 12 (104 P. xii), omissions 
may be incorporated by requiring the 
clerk to certify thereto or by grant¬ 
ing leave to file a duly certified copy. 
Wyo.—Allen v. Lewis, 177 P. 433, 26 
Wyo. 85. 

Bill of exceptions 

62- 5 Miss.—Brasswell v. Board of 
Sup’rs of Copiah County, 183 So. 
278. 

63- Tenn.—McKinley v. Sherry, 2 
Lea 200. 

Hudson v. Shoulders, 122 S. 
W.2d 817, 22 Tenn.App. 301. 

4 C.J. p 501 note 45. 

Supporting affidavit insufficient 
In a petition on appeal to have the 
record returned to the lower court 
for correction so as to show that a 
motion for judgment non obstante 
veredicto was made as required by 
statute, an affidavit of the stenog¬ 
rapher was insufficient to show that 
such motion was m fact made. 

Pa.—West v. Manatawny Mut. Fire 
& Storm Ins. Co., 120 A. 763, 277 
Pa 102. 

64- La—Rapides Grocery Co. v. 
Grant, 1S7 So. 64, 173 La 367. 

64-5 Tenn.—Anderson v. Sanderson, 
158 S.W.2d 374, 25 Tenn.App. 425. 

64.10 S.D.—Stephan v. Equitable 
Life Assur. Soc. of U. S., New 
York, N. Y., 268 N.W. 617, 64 S.D. 
630. 

£5. Mass.—Ansara v. Began, 177 N. 
EL 671, 276 Mass. 586- - 


Wyo.—Goodrich v. Big Horn County 
Bank, 174 P. 191, 26 Wyo. 42, re¬ 
hearing denied 177 P. 134, 26 Wyo. 
490. 

4 C.J. p 501 note 46. 

Contents of document not disputed 
A motion to remand the case to the 
lower court for completion of record 
by including a document, the con¬ 
tents of which are not disputed by 
either side, will he denied. 

La.—Gilbert v. Perkins, App., 157 
So. 301. 

65.5 La.—State ex rel. Poole v. La 
Salle Parish School Bd., App., 53 
So.2d 159. 

Me.—Proven Pictures of Maine v. 
Strand Theatre Operating Co., 5 
A.2d 235, 136 Me. 515. 

Nev.—Hall v. Adair, 249 P.2d 231, 
69 Nev. 267. 

65.10 La—Interdiction of Le Boeuf, 
47 So.2d 687, 217 La 916. 

Thompson v. St. Martinville Inv. 
Co., App., 172 So. 13. 

66. Must show freedom from fault 
A motion to remand the case was 
overruled, where appellant failed 
to show freedom from fault in not 
having a complete record in the ap¬ 
pellate court. 

La.—Davis v. Southland Inv. Co., 
App., 144 So. 150. 

Omissions in record imputed to clerk 
Condition of the record which 
failed to contain a petition of inter¬ 
vention and note of testimony taken 
on the trial and the mortgage certifi¬ 
cate upon which one of pleadings 
was based would be imputed to the 
clerk of district court and not to 
appellant. 

La.—Vinyard v. Stassi, App., 156 So. 
778. 

Note of evidence missing 

Note of evidence being missing 
from transcript through appellant's 
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own error, the court will grant a 
motion to dismiss appeal rather than 
a motion to remand, subsequently 
made on hearing date. 

La.—A. A. Raphiel Co. v. Hollings¬ 
worth, 139 So. 509, 19 La.App. 19. 
66.5 La.—Hydrotex Industries v. 

Cartwright, App., 4.5 So.2d 93. 
Reason for rule 

To remand the case would be 
equivalent to forcing the trial court 
to hear again the same matter which 
it has already determined, to the 
prejudice of the prevailing party. 
La.—Brady v. Schexnayder, App., 54 
So.2d 640, followed in 54 So.2d 642 
—Campbell v. Marshall, App., 28 
So.2d 296. 

67. Copies treated as originals 
Where counsel for respondent 

stated that copies of exhibits in the 
record might be treated as the orig¬ 
inals, the appellate court will not 
send the record back for correction 
in order that the originals, instead 
of the copies, may be shown by the 
record. 

Wyo.—McDonald v. Mulkey, 210 P. 
940, 29 Wyo. 99. 

68. Tex.—Zarate v. Cantu, Civ.App., 
225 S.W. 285. 

Wyo.—Barnett v. Bankers' Finance 
Ass'n, 268 P. 1025, 38 Wyo. 511— 
Goodrich v. Big Horn County Bank, 
174 P. 191, 26 Wyo. 42, rehearing 
denied 177 P. 134, 26 Wyo. 490. 
Appeal invalid 

Failure to present the transcript 
to respondent, or to the judge for 
authentication as required by statute, 
was a defect fatal to the validity of 
the appeal; hence return of the 
transcript for approval was denied. 
Cal.—Golish v. Van Pelt, 287 P. 537, 
105 C.A. 446. 

665 Tenn.—Clardy v. Clardy, 136 
S.W.24 526, 23 TenxuApp. 608. 
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Extension of time. On proper and timely applica¬ 
tion the period for correcting the record on re- 
mandment may be extended. 69 

b. Effect 

The remand for correction gives the lower court only 
the power to act pursuant to the order, and decide the 
issues presented. 

The remand for correction does not divest the 
appellate court of jurisdiction, but operates in the 
nature of a certiorari to complete the record. 70 A 
rescript discharging an appeal and remanding the 
case to the lower court for amendment of the record 
does not warrant the exercise of the inferior 
court’s general jurisdiction thereon; it must fol¬ 
low implicitly the terms of the rescript. If, how¬ 
ever, the lower court on such a rescript makes an 
unauthorized order which is not appealable, on ap¬ 
peal from such order the appellate court may treat 
it as a return to the reviewing court in accordance 
with the rescript. 71 Where a transcript is ordered 
withdrawn to permit amendment, since the power 
of the trial court to act is derived from the order of 
the appellate court, on his refusal to comply there¬ 
with he may be compelled to act by writ of man¬ 
date, 72 but the issues on remission, as to amend¬ 
ment, are to be decided by the trial judge on full 
and fair hearing 73 

Under some statutes, where the record is lost and 
a complete transcript cannot be made for that 
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reason, the case may be remanded, so that the plead¬ 
ings may be supplied in accordance with law and 
the case tried de novo. 74 Appellee’s motion to dis¬ 
miss the appeal on the ground that appellant had 
failed to reconstruct the record on appeal, as or¬ 
dered by the appellate court, will be denied where 
appellee’s attorney prevented its reconstruction. 74 - 5 

c. Application 

A motion to remand the record to the lower court has 
been held in substance a motion for diminution of the 
record. The moving papers must designate the amend¬ 
ment desired, and must be timely presented. 

A motion to remand the record on appeal to the 
lower court for addition or correction has been held 
in substance a motion for diminution of the rec¬ 
ord. 74 - 50 The moving papers must designate the 
amendments desired 75 and must be presented in due 
time. 7 6 

§ 1125. Review of Allowance or Refusal 

Ordinarily, orders of the trial court pertaining to cor¬ 
rection or amendment of the record are nonappeaiable, 
unless the trial judge has abused his discretion. 

While orders made nunc pro tunc, correcting or 
amending the record, will very seldom be disturbed 
by an appellate court, and never, except for an abuse 
of discretion or absolute want of authority to make 
them, they are appealable to the end that the higher 
court may examine them for the purpose of ascer¬ 
taining whether there has been such abuse. 77 On 


69. La-—Kinchen v. Royal Exchange 
Assur. of London, England, 131 So. 
201, 15 La.App. 301. 

70. La.—Simonton v. Mitchel, 37 So. 
877, 113 La. 921. 

4 C.J. p 502 note 49. 

71. Mass.—Bourbeau v. Whittaker, 
164 N.E. 453, 265 Mass. 396. 

Orders of lower court set aside 
Orders of the superior court allow¬ 
ing amendment of bill and recom¬ 
mitting case to another master must 
be set aside, where the motion to 
amend did not set out that the sub¬ 
ject matter of the amendment was 
fully and fairly tried before the mas¬ 
ter and that the amendment was 
to make the record conform to the 
truth in accordance with the re¬ 
script. 

Mass.—Bourbeau v. Whittaker, su¬ 
pra. 

72. Cal.—Tasker v. Warmer, 261 P. 
474, 202 C. 445. 

73. Mass.—Bourbeau v. Whittaker, 
164 N.E. 453, 265 Mass. 396. 
Where issues are presented, to 

master, the superior court, on re¬ 
mand for amendment of the record, 
should grant a motion to amend the 
bill to conform to the master’s find¬ 
ings, if satisfied that the issues not 

4A C.J.S.—74 


raised by the pleadings were fully 
and fairly tried. 

Mass.—Bourbeau v. Whittaker, su¬ 
pra. 

Evidence held to support finding of 
trial court 

Evidence on hearing of application 
for an order nunc pro tunc to es¬ 
tablish that plaintiff actually gave 
notice of intention to appeal from 
order sustaining demurrer to peti¬ 
tion authorized finding that no no¬ 
tice of intention to appeal was given 
within ten days after the making of 
order sustaining demurrer. 

Okl.—Render v. Henry Shafer, Inc., 
175 P.2d 330, 198 Okl. 95. 

74. La.—H. G. Smith & Sons v. 
Succession of Jenkins, 85 So. 68, 
147 La. 437. 

Alternative relief 

Where record, which 'had been 
withdrawn from court by one of the 
counsel, was missing, appellant’s 
application to remand case to trial 
court to have record reconstructed, 
or, in alternative, for a trial de novo 
if record could not be reconstructed, 
would be granted. 

La.—Conley v. Henry, App., 4 So.2d 
793. 

74.5 La.—Conley v. Henry, supra. 
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74.50 Mass.—Wyness v. Crowley, 
196 N.E. 924, 292 Mass. 459. 

75. Or.—Roles v. Roles Shingle Co., 
31 P.2d 180, 147 Or. 365. 

4 C.J. p 502 note 48. 

Proper demand and affidavits essen¬ 
tial 

The court of appeals had no right 
ex officio, and in the absence of a 
proper demand and sufficient sup¬ 
porting affidavits, to order a remand 
of the case to have lost testimony 
reproduced. 

La.—Scruggs v. Cory,# App., 149 So. 
902. 

76. N.D.—Baird v. Matteson, 147 N. 
W. 722, 28 N.D. 163. 

Wyo.—State v. Allen, 288 P. 1058, 
42 Wyo. 51. 

4 C.J. p 501 note 47. 

NO laches 

One seeking amendment and cer¬ 
tification of a transcript cannot be 
held guilty of laches, where the ap¬ 
pellate court authorized withdrawal 
for such purpose. 

Cal.—Tasker v. Warmer, 261 P. 474, 
202 C. 445. 

77. Or.—Grover v. Hawthorne, 116 
P. 100, 62 Or. 65. 
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appeal from an order amending or refusing to . 
amend the record, every presumption will be in j 
favor of the action of the lower court; unless there 
is record evidence clearly showing that the order of 
the lower court is erroneous, the appellate court 
will not interfere. 78 

Under some statutes and rules of court, orders 
of a lower court striking its certificate 79 or an af¬ 
fidavit 50 from the transcript, or denying a request 
for correction of the reporter’s transcript to include 
specified matter, 80 - 5 are not appealable; and where 
appellant has secured corrections of the appeal 
record in a proceeding before the trial court for I 
that purpose, the appellate court cannot pass on the 
correctness of the record. 80 - 10 If the order of the 
trial court correcting the record is supported by 
any substantial evidence or by reasonable inferences 
from the evidence, it will not be disturbed by the 
appellate court. s0 - 15 A certified settled statement 
by the trial judge of unreported trial proceedings, 
made after a hearing, is final and may not be re¬ 
viewed in the absence of fraud or collusion in its 
procurement. 80 - 20 An order resettling the record 
made by the trial judge after he has ceased to hold 
office is a nullity and is not appealable. 81 
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§ 1126. Operation and Effect of Amendment 

Amendments and corrections to the record on appeal, 
duly made, become a part thereof. 

Amendments and corrections, duly made, certified 
to, and filed in the appellate court, are considered, 
together with the original transcript or return, as 
constituting the true record of the court below, on 
which the decision of the appellate court is to be 
rendered. 82 If, however, the amendment is im¬ 
properly made, it will be void and of no force or 
effect whatever. 83 

Leave to amend the record is not effective until 
the amendment is actually made. 84 Where correc¬ 
tions in the record on appeal do not go to the sub¬ 
stance, they will not affect the course of the ap¬ 
peal. 84 - 5 Where the appellate court allows the filing 
of an additional transcript so as to correct a juris¬ 
dictional defect in the proceedings for taking an 
appeal, the cause will not be stricken for lack of 
jurisdiction. 84 - 10 

It has been held that an amendment to a pleading 
will be considered by the appellate court only as far 
as the printed briefs justify its consideration, where 
it was not in the printed record and was certified 
by the appellate court after a question with respect 
to it arose on oral argument. 84 - 16 


78. Ark.—Randolph v. Porter, 67 
S.W.2d 574, 188 Ark. 729. 

4 C.J. p 502 note 50. 

Recollection of judge accepted 

In the absence of evidence to the 
contrary, the probate judge’s recol¬ 
lection of what occurred must be 
accepted where his action in cor¬ 
recting the record is challenged. 
Ark.—Randolph, v. Porter, supra. 
Refusal to amend or correct record 
held proper 

(1) Generally. 

Ill.—Asselborn v. State Farm Life 
Ins. Co., 116 N.E.2d 902, 1 Ill.App. 
2d 104. 

Nev.—Dearden v. Galli, 269 P.2d 
1014, 70 Nev. 410. 

(2) Where m remarks of judge 
sought to be included in the record 
were immaterial. 

Ariz.—Grimm v. Beard, 161 P.2d 924, 
63 Ariz. 281. 

79. Cal.—Lake v. Harris, 243 P. 417, 
198 C. 85. 

84K Cal.—Ferguson v. Green, 278 P. 
1058, 99 C.A. 641. 

80.5 Cal.—Johnson v. McRee, 152 P. 
2d 526, 66 C.A.2d 524. 

Remedy is by application to ap¬ 
pellate court to prove facts with 


reference to alleged omission. 

Cal.—Johnson v. McRee, supra. 

80.10 Cal.—In re Cesare’s Estate, 
279 P.2d 607, 130 C.A.2d 557. 

80.15 Cal.—Freitas v. Peerless 
Stages, 239 P.2d 671, 108 C.A.2d 
749. 

80.20 Cal.—Cross v. Tustin, 236 P. 

2d 142, 37 C.2d 821. 

Unauthorized, method 
[ Motion of plaintiff to impeach and 
vacate and amend statement of oral 
proceedings, was appropriate if pur¬ 
ported settled statement was sur¬ 
reptitiously prepared and filed with¬ 
out any proceedings for settlement 
and without knowledge of plaintiff 
and court, but if plaintiff sought by 
the motion to correct order settling 
the statement after proceedings duly 
taken, in which she had been heard, 
attempt by indirect method would 
render order thereon non-appealable 
as an unauthorized method of ob¬ 
taining a .review of a nonappealable 
order. 

Cal.—Cross v. Tustin, supra. 

81. N.Y.—Hein v. Hein, 132 N.Y.S. 
112, 148 App.Div. 249. 

82. Cal.—In re Cesare’s Estate, 279 


P.2d 607, 130 C.A.2d 557—Prescott 
v. Ralphs Grocery Co., 252 P.2d 
61, 115 C.A.2d 466. 

La.—Rogge v. Caflero, 131 So. 207, 
15 La.App. 565, appeal dismissed 
134 So. 909, 15 LaApp. 565. 

Miss.—Anderson v. Wm. R. Moore 
I>ry Goods Co., 119 So. 914, 152 
Miss. 312. 

Mo.—Johnston v. Ragan, 178 S.W. 
159, 265 Mo. 420. 

Norton v. Lynds, App., 24 S.W. 
2d 183. 

4 C.J. p 502 note 55. 

Amendment of name of party 
Ind.—Booher v. Booher, 86 N.E.2d 
95, 119 Ind.App. 294. 

83. Ill.—Bieber v. Thoma, 186 Ill. 
App. 83. 

84. Ill.—Roth v. Burnham, 126 Ill. 
App. 222. 

84.5 N.Y.—L’Hommedieu v. Board 
of Regents of University of State 
of N. Y., 94 N.Y.S.2d 268, 276 App. 
Div. 287. 

84.10 Ill.—Francke v. Eadie, 26 N.E. 
2d 853, 373 Ill. 500. 

84.15 Iowa.—First v. Byrne, 28 N. 
W.2d 509, 238 Iowa 712, 172 A.L.R. 
1072. 
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3. Waiver and Cure of Defects or Objections, and Striking 


§ 1127. Waiver in General 

a. Record in general 

b. Bill of exceptions 

c. Case or statement of facts 

a. Record in General 

Nonjurisdictional defects in the appeal record may be 
expressly or impliedly waived, but jurisdictional defects 
cannot be waived. 


Defects and omissions in the appeal record which 
are not jurisdictional may be expressly or impliedly 
waived. 85 They are waived where the parties ap¬ 
pear and go to trial of the appeal without objec¬ 
tion; 86 where the objections are not interposed in 
the manner prescribed by statute or rule of court, 87 
or are not timely, S7 - 5 as where objection is not 
made until after argument and submission of the 


85. Iowa.—Hewitt v. Blaise, 211 N. 

W. 479, 202 Iowa 1109. 

N.J.—Guarraia v. Metropolitan Life 
Ins. Co., 101 A. 298, 90 N.J.Law 
682. 

Tenn.—Edgington v. Edgington, 162 
S.W.2d 1082, 179 Tenn. S3. 

Tex.—Glaspy v. Grubbs, Civ.App., 
110 S.W.2d 1188. 

4 C.J. p 502 note 57. 

Absence of stipulation in the rec¬ 
ord, owing to appellant's misappre¬ 
hension of rules of court, may be 
waived by appellee. 

Iowa.—Christensen v. Town of Kim- 
ballton, 236 N.W. 406, 212 Iowa 
384. 

Clerk’s certificate 

Tex.—First Nat. Bank in George 
West v. Frost Nat. Bank of San 
Antonio, Civ.App., 142 S.W.2d 555, 
error dismissed, judgment correct. 

Defects not raised 

On application that a writ of er¬ 
ror be made a supersedeas and that 
the cause be finally disposed of, 
where defects in the record were not 
raised by the adversary, the court, 
having examined the entire tran¬ 
script, would render a final judg¬ 
ment. 

Colo.—Barrios v. Pleasant Valley & 
Lake Canal Co., 17 P.2d 301, 91 
Colo. 563. 

Failure to file transcript on time 
The failure to file a transcript 
within fifteen days after judgment 
was waived by service and accept¬ 
ance of the printed state of the case 
and limitations of objection thereto. 
N.J.—Guarraia v. Metropolitan Life 
Ins. Co., 101 A. 298, 90 N.J.Law 
682. 

Specification of error assumed by 
counsel 

Where appellant’s counsel in his 
argument assumes, and respondent’s 
counsel appears to concede, that one 
of the specifications of error upon 
which motion for new trial was 
granted was insufficiency of the evi¬ 
dence to sustain the verdict, it is 
proper for the court on appeal to ex¬ 
amine the evidence as affecting the 
question of inadequacy of the ver¬ 
dict. 

5 D.—Sayer v. Lee, 170 N.W. 148, 
41 S.D. 252. 


Steps to amend not taken 
Where the copy of the record 
served on respondent disclosed that 
the grounds set out in an exception 
to the refusal to grant a motion for 
non-suit were not a correct presen¬ 
tation of the grounds assigned for 
the motion as made at the trial, re¬ 
spondent should have taken steps to 
have the record amended so as to 
show the facts affirmatively. 

S.C.—Bushardt v. United Inv. Co., 
113 S.E. 637, 121 S.C. 324. 
Testimony improperly taken 

Where the proper procedure in ap¬ 
pointing a stenographer to take tes¬ 
timony was not followed, but the 
judge and the parties believed that 
the evidence was properly taken and 
appellees, in brief, repeatedly re¬ 
ferred to reported evidence and ap¬ 
pellant plainly could not prevail, 
the case was considered as though a 
report of the evidence was properly 
before the supreme judicial court. 
Mass.—Bowles v. Comstock, 189 N. 
E. 785, 286 Mass. 159. 

Writings treated as part of record 
Where provisions on the back of a 
bill of lading were not copied into 
the record, but the bill was intro¬ 
duced in evidence, and its provisions 
copied into the petition for an ap¬ 
peal and considered as part of the 
record throughout the hearing, the 
appellate court will treat them as 
part of the record. 

Va.—Davis v. Rodgers, 124 S.E. 408, 
139 Va. 618. 

86. Ky.—Hargis v. Hargis, 151 S.W. 
2d 417, 287 Ky. 72. 

Me.—Johnson v. Maine Cent. R. Co., 
38 A.2d 884, 141 Me. 38. 

Mich.—Dieterle v. Pearll, 20 N.W.2d 
133, 312 Mich. 134. 

N.J.—Josefowicz v. Porter, 108 A.2d 
865, 32 N.J.Super. 585. 

Pa.—Quinn v. Pershing, 80 A.2d 712, 
367 Pa. 426. 

Christman v. Segal, 29 A.2d 107, 
150 Pa.Super. 516. 

Wyo.— Corpus Juris cited in Wyuta 
Cattle Co. v. Connell, 299 P. 279, 
282, 43 Wyo. 135, rehearing denied 
3 P.2d 101, 43 Wyo. 135. 

4 C.J. p 503 note 65. 

87. Cal.—In re Knox’ Estate, 126 P. 
2d 108, 52 C.A.2d 338. 
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Ill.—Winn v. Vogel, 103 N.E.2d 673, 
345 Ill.App. 425. 

Ind.—Conway’s Estate v. State, 120 
N.E. 717, 72 Ind.App. 303. 

Mo.—Northcutt v. McKibben, 159 S. 
W.2d 699, 236 Mo.App. 605—Gne- 
kow v. Metropolitan Life Ins. Co., 
App., 108 SW.2d 621—Owens v. 
McCleary, App., 273 S.W. 145— 
Rock Island Implement Co. v. 
Wally, App., 268 S.W. 904—San- 
dretto v. Quincy, O. & K. C. R. 
Co., 265 S.W. 856, 218 Mo.App. 590. 
N.J—Jacobson v. New York, S. & W. 

R. Co., 94 A. 577, 87 N.J.Law 378. 
Tex.—Coalson v. Holmes, 240 S.W. 
896, 111 Tex. 502. 

J. D. McCollom Lumber Co. v. 
Whitfield, Civ.App., 53 S.W.2d 77. 

Filing of motions 

The rule that informalities are 
waived by not filing motions within 
thirty days after the filing of the 
transcript is inapplicable to a tran¬ 
script filed without authority after 
the expiration of the time therefor. 
Tex.—Austin v. Brelsford, Civ.App., 
289 S.W. 91. 

Showing of final judgment waived 
Although the abstract did not 
show final judgment, the appeal 
must be considered as an appeal 
from final judgment, in the absence 
of statutory objections to the ap¬ 
pellate court’s jurisdiction. 

Iowa.—Campfield v. Rutt, 235 N.W. 
59, 211 Iowa 1077. 

Timely service of objections waived 
Although appellee’s objections to 
the record are waived by his failure 
to serve written objections on appel¬ 
lant within the time required by rule 
of court, appellant’s acceptance of 
service of a copy of respondent's 
brief and written objection to the 
consideration of a ruling on the 
ground that the record was defec¬ 
tive waived all exceptions as to time 
of service. 

Mo.—Birmingham v. Warren, 34 S. 
W.2d 115. 

Waiver held shown where appel¬ 
lee made no motion to quash. 

Pa.—In re Carr’s Estate, 92 A.2d 
213, 371 Pa. 520. 

87.5 Iowa.—Kohl v. Arp, 17 N.W.2d 
824, 236 Iowa 31, 169 A.L.R. 1067. 
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case, 87 * 10 or within the time prescribed by statute 
or rule; 8 "* 15 or where appellee otters amendments 
or additional abstracts to supply the defects, 88 or 
files a motion for an extension of time in which 
to file his brief. 88 * 5 Any informality in the pre¬ 
sentation of a record to the appellate court may be 
waived by the opposing party expressly requesting 
the court to examine it and pass on questions raised 
by him. 88 * 10 

On the other hand, the fact that respondents do 
not urge any objection to the record does not pre¬ 
clude the appellate court from enforcing its rules, 
adopted to facilitate the transaction of its business, S9 
or waive deficiencies in an appeal record which is 
so incomplete that the appellate court cannot deter¬ 
mine whether or not the trial court erred, 89 * 5 or pre¬ 


clude it from refusing to consider an insufficient 
abstract. 90 Also, jurisdictional defects in the record 
! on appeal cannot be waived, 90 * 5 even by appear¬ 
ance. 91 Thus the proper authentication and cer¬ 
tification of the record cannot be waived, 92 nor can 
a requirement that separate transcripts be filed when 
both parties appeal be waived. 93 The filing of the 
transcript in the appellate court after the time pre- 
! scribed therefor by statute or rule has been held a 
| jurisdictional defect which cannot be waived; 93 - 5 
but other authority has held that it is a nonjuris- 
dictional defect which can be waived. 93 * 10 

b. Bill of Exceptions 

Defects In a bill of exceptions, or the Judge's certifi¬ 
cate thereto, may be expressly or impliedly waived unless 
Jurisdictional. 


Kan.—Byer v. Rural High School 
Dist. No. 4 of Brown County, 219 
P.2d 382, 169 Kan. 351. 

Okl.—Scott v. Dawson, 58 P.2d 538, 
177 Okl. 213. 

37.10 IVyo.—Wyuta Cattle Co. v. 
Connell, 299 P. 279, 43 Wyo. 135. 
rehearing denied 3 P.2d 101, 43 
Wyo. 135. 

87.15 Mo.—Xorthcutt v. McKibben, 
159 S.W.2d 699, 236 Mo.App. COS— 
Gnekow v. Metropolitan Life Ins. 
Co., App., 108 S.W.2d 621. 

Tex.—Tunstill v. Scott, Civ.App., 
144 S.W.2d 604—First Nat. Bank 
in George West v. Frost Nat. 
Bank of San Antonio, Civ.App., 142 
S.W.2d 555, error dismissed, judg¬ 
ment correct—Pittman v. City of 
Wichita Falls, Civ.App., 117 S.W. 
2d 491—Glaspy v. Grubbs, Civ. 
App., 110 S.W.2d 1188. 

88. Mo.—Hobbs v. Hicks, 8 S.W.2d 

966. 320 Mo. 954—Wimbush v. 

Danford, 238 S.W. 460, 292 Mo. 588 
—Platt v. Platt, 236 S.W. 35, 290 
Mo. 686. 

4 C.J. p 503 note 59. 

88.5 Ind.—Bryant v. Owens, 111 N. 

EL 2d 804, 232 Ind. 237. 

Technical defects in record 
Ind.—Buck v. Institutional Securi¬ 
ties Corp., 108 N.E.2d 716, 123 Ind. 
App. 250. 

88.10 Cal.—Housman v. Board of 
Medical Examiners, 192 P.2d 45, 84 
C.A.2d 308. 

89. Mo.—McKnight v. Hagemeier, 
209 S.W. 903. 

Brooks v. Dunson, App., 272 S. 
W.2d 305—Potts-Tumbull Adver¬ 
tising Co. v. Gatchell, App., 236 
S.W. 1078—Houston v. Mahoney, 
A-pp., 209 S.W. 565—In re Camp¬ 
bell’s Estate, App., 203 S.W. 659— 
Pippert v. Cook, App., 203 S.W. 
236. 

Inclusion in a transcript of a page 
not bound by the tape under the seal 


of the court, and containing matter 
filed after the transcript was certi¬ 
fied, was a violation of both the let¬ 
ter and the spirit of the rule intend¬ 
ed to protect the verity of the rec¬ 
ord, and involved a breach of the 
rules which neither party could 
waive, so that rule relating to time 
for motion to strike the transcript, 
is not applicable. 

Tex.—Durfee Mineral Co. v. City 
Nat. Bank of Temple, Civ.App., 236 
S.W. 516, dismissed for want of 
jurisdiction. 

Buies of court cannot be waived 
The filing of a brief on the merits 
by appellee does not waive the omis¬ 
sion from the record of the showing 
that a motion for new trial was filed 
and overruled, that a bill of excep¬ 
tions was filed, or that an appeal 
was taken, since counsel cannot 
waive the rules of the court of ap¬ 
peals, or even agree that they may 
be disregarded. 

Mo.—Frieze v. Snider, App., 235 S.W. 
184. 

89.5 Mo.—Brooks v. Dunson, App., 
272 S.W.2d 305. 

90. Mo.—Citizens’ Savings Trust 
Co. v. Merchants* Building & Loan 
Ass’n, App., 196 S.W. 375. 

90.5 Ala.—McPherson v. Stallworth, 
78 So.2d 924, 262 Ala. 367. 

91. Nev.—Shirk v. Palmer, 236 P. 
678, 48 Nev. 449. 

4 C.J. p 503 note 60. 

Statutory waiver in trial court in¬ 
applicable 

Statute providing that appearance 
and pleading shall be a waiver of 
all irregularities of process, or of 
the absence of process, and the serv¬ 
ice thereof, relates to service of 
process in trial courts, and does not 
apply to appearances in appellate 
courts. 

Ga.—Atlanta Newspapers v. Watts, 
90 S.E.2d 52, 92 Ga.App. 843. 
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92. Iowa.—Sloan v. Davis, 74 N.W. 
922, 105 Iowa 97. 

4 C.J. p. 503 note 61. 

Affirmative showing 
Order of trial judge approving 
brief of evidence must be affirma¬ 
tively shown by the record or bill 
of exceptions. 

Ga.—Perry v. Perry, 4 S.E.2d 184, 
188 Ga. 477. 

Agreement of counsel to brief of 
evidence cannot take place of trial 
judge’s order approving it. 

Ga.—Perry v. Perry, supra. 

93. N.C.—Orion Knitting Mills v. 
tJ. S. Fidelity, etc., Co.. 48 S.E. 
652, 136 N.C. 255. 

93.5 Ariz.—Barth v. Platt, 100 P.2d 
589, 55 Ariz. 241. 

Ind.—Wimberg v. Kroemer, 27 N.E. 
2d 115, 108 Ind.App. 65. 

93.10 Ky.—Hargis v. Hargis, 151 
S.W.2d 417, 287 Ky. 72. 

Xu Texas 

(1) It has been held that the filing 
of the transcript in the appellate 
court after the time prescribed 
therefor is a non jurisdictional defect 
which can be waived. 

Tex.—Tunstill v. Scott, Civ.App., 144 
S.W.2d 604—Pittman v. City of 
Wichita Falls, Civ.App., 117 S.W. 
2d 491. 

(2) Other authority, however, has 
held that the tardy filing of the 
transcript in the appellate epurt is 
a jurisdictional defect which cannot 
be waived. 

Tex.—Cox v. Payne, Civ.App., 231 
S.W.2d 957. 

(3) Where the tardy filing of the 
transcript in the appellate court has 
been held a nonjurisdictional defect, 
it may be waived by a failure to ob¬ 
ject thereto within the time pre¬ 
scribed by rule, or by appellee ob¬ 
jecting to certain errors in the tran¬ 
script, which were thereupon cor¬ 
rected by agreement of the parties. 
Tex. — Tunstill v. Scott, supra. 
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The general rules, stated supra subdivision a of 
this section, as to the waiver of defects and omis¬ 
sions in the record apply to the bill of excep¬ 
tions, 94 or the judge’s certificate thereto. 94 - 5 Non- 
jurisdictional defects in the bill are waived where no 
proper objection is made thereto in the reviewing 


court, 95 or where no proper objection is made be¬ 
fore submission of the case, 96 or within the time 
prescribed by statute or rule of court. 97 A party, 
however, cannot ordinarily waive defects in the 
bill which are jurisdictional in character. 98 


94 . Cal.—Sanborn v. Pomona Pump 
Co., 18 P.2d 65, 129 C.A. 36. 

Mont.—Erdmann v. E-dmann, 261 P. 

2d 367, 127 Mont. 252. 

N.H.—I>ube v. Robinson, 30 A.2d 482, 
92 N.H. 312. 

4 C.J. p 503 note 63. 

Waived by conduct of respondent 

(1) Generally. 

Cal.—Sanborn v. Pomona Pump Co., 
18 P.2d 65, 129 C.A. 36. 

(2) Appellee waived its right to 
object to consideration by the court 
of appeals of exceptions not signed 
within the time required by statute, 
where, on appellant’s motion for 
new trial, appellee successfully ob¬ 
jected to having exceptions reviewed 
by the trial court, as ground for 
new trial, and caused appellant to 
make election not to try her excep¬ 
tions on the motion, on the implied 
assurance from appellee that excep¬ 
tions could be heard by the court 
of appeals. 

Md.—Kelly v. Huber Baking Co., 125 
A. 782, 145 Md. 321. 

Failure to furnish copy to adverse 
party 

Ala.—Clark v. Henderson, 12 So.2d 
743, 244 Ala. 237. 

Failure to give opportunity to ob¬ 
ject or amend 

Ohio.—Kight v. Boren, App., 67 N.E. 
2d 48. 

Objection to appended papers over¬ 
ruled, where used on argument 

Respondents, on petition for re¬ 
hearing, drawing attention to an op¬ 
tion which was one of the papers 
physically attached to the bill of 
exceptions, designated fcy the report- 
ter's stamp as plaintiffs’ exhibits, 
and used by both parties in the orig¬ 
inal argument, the court will on 
such invitation consider it as if 
regularly and properly before the 
court as part of the record on ap¬ 
peal. 

Or.—Hartman v. Selling, 192 P. 408, 
97 Or. 368. 

94.5 Ind.—Bryant v. Owens, 111 N. 

E.2d 804, 232 Ind. 237. 

Failure to give notice of time and 
place of authentication 
Va. —Grimes v. Crouch, 7 S.E.2d 115, 
175 Va. 126. 

95. Mich.—Ott v. Wilson, 185 N.W. 
860, 216 Mich. 499. 

Failure to move to dismiss 

(1) Where a motion was made in 
the court below to dismiss the ap¬ 
peal because the bill of exceptions 
was not settled within eighty days, 


and the motion was overruled by the 
trial judge, and the bill of excep¬ 
tions signed, the question as to 
whether the court erred in such 
ruling is not before the supreme 
court on an assignment of error to 
the court’s ruling, no motion having 
been made in the supreme court to 
dismiss the writ of error. 

Mich.—Ott v. Wilson, supra. 

(2) Petitioner’s exception having 
been duly allowed, and no motion to 
dismiss having been filed in this 
court, questions presented by record 
are properly before us. 

Mass.—Union Glass Co. v. City of 
Somerville, 117 N.E. 184, 228 Mass. 
202 . 

Motion to dismiss prevents waiver 
Defendants in error moving to 
strike out a certificate cannot be 
said to have waived want of excep¬ 
tion. 

Tex.—Duke v. Gilbreath, Civ.App., 
10 S.W.2d 412. 

In Georgia, a statute providing 
that, where motion for new trial is 
heard in the court below and re¬ 
spondent fails to object to the brief 
of evidence for want of approval, no 
question as to such matter shall be 
considered by the reviewing court, 
does not apply to what purports to 
be evidence attached to a bill of 
exceptions without approval or iden¬ 
tification. [Following Springer v. 
Owen, 89 S.E. 780, 145 Ga. 730.] 

Ga.—Rushing v. De Loach, 100 S.E. 
571, 149 Ga. 483. 

96. Ala.—Cannon v. Scarborough, 
137 So. 900, 223 Ala. 674. 

MTo objection to incorporation of 
photograph 

Where a photograph was incor¬ 
porated in the record as part of the 
bill of exceptions and no objection 
was made thereto before submission 
of the case, irregularity in certifica¬ 
tion regarding the photograph was 
waived by appellee. 

Ala.—Cannon v. Scarborough, supra. 

In Missouri, under rule, where re¬ 
spondent, in connection with his 
brief, serves on appellant’s counsel 
a written objection to a considera¬ 
tion of a ruling because the bill of 
exceptions was not made a part of 
the record, the objection is not 
waived. 

Mo.—Birmingham v. Warren, 34 S. 
W.2d 115. 

97. Mo.—Harris v. Missouri Pac. R. 
Co., 114 S.W.2d 988, 342 Mo. 330, 
certiorari denied 59 S.Ct 77, 305 
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U.S. 61S, 83 Li Ed. 304. 

Skaggs v. Missouri-Kansas-Tex- 
as R. Co., App., 73 S.W.2d 302. 
Tex.—Jefferson v. Williams, Civ. 
App., 286 S.W. C14—Southern Gas 
& Gasoline Engine Co. v. Adams 
& Peters, Civ.App., 1C9 S.W. 1143. 

93. Nev.—Shirk v. Palmer, 236 P. 
678, 48 New 449. 

Service or acknowledgment of serv¬ 
ice 

Ga.—Atlanta Newspapers v. Watts, 
90 S.E. 2d 52, 92 Ga.App. S43— 
Strickland Motors v. Hudson, 67 
S.E.2d 253, 84 Ga.App. 727—Salva¬ 
tion Army v. Eleventh Hour Serv¬ 
ice, 47 S.E.2d 893, 77 Ga.App. 196. 

Authentication 

(1) As the court loses jurisdic¬ 
tion to settle or sign a bill of ex¬ 
ceptions after expiration of the time 
allowed by statute, whether original 
or extended, a bill presented, set¬ 
tled, and signed thereafter is a nul¬ 
lity and cannot be considered on 
appeal, although objection is not 
urged, and counsel, by consent or 
written stipulation filed in the ap¬ 
pellate court, agree to its considera¬ 
tion. 

Mont.—O’Donnell v. City of Butte, 
235 P. 707, 72 Mont. 449. 

(2) Where the record proper does 
not show that a bill of exceptions 
was properly signed and filed, it 
cannot be considered by the appel¬ 
late court, and the fact that counsel 
has not made the point is of no 
consequence. 

Mo.—Riley v. Baggs, App., 203 S.W. 
650. 

Documentary evidence 

Compliance with rules requiring 
that documentary evidence with 
certain exceptions, must be set out 
in the bill of exceptions in law cas¬ 
es, cannot be waived. 

Ala.—Missouri State Life Ins. Co. v. 
Stuckey, 141 So. 246, 224 Ala. 590. 

Embracing motion, fox new trial 
Where a bill of exceptions was de¬ 
fective in not embracing a motion 
for new trial as required by Sup.Ct. 
Rules, rule 13, the fact that a mo¬ 
tion to dismiss the proceeding in 
error did not urge as a ground 
therefor the fact that the bill of ex¬ 
ceptions was defective for that rea¬ 
son, and the fact that briefs of 
counsel did not call the defect to 
the appellate court’s attention, did 
not preclude a refusal to consider 
the alleged errors, as, regardless of 
the manner in which the defect 
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Tardy filing . Under some statutes or rules, the 
failure to file a bill of exceptions on time is a juris¬ 
dictional defect which cannot be waived, 9 - 5 but 
under other statutes or rules, it is non jurisdictional 
and may be waived. 95 * 10 

c. Case or Statement of Facts 

Defects in the case-made or statement of facts may be 
expressly or impliedly waived, unless jurisdictional. 

The general rules as to the waiver of defects 
and omissions in the appeal record, as considered 
supra subdivision a of this section, apply to the 
case-made or statement of facts on appeal. 99 Ac¬ 
cordingly, where objection is not made in the ap¬ 
pellate court in conformity with the requirements 


( laid down by statute or rule of court, nonjurisdic- 
tional defects in the statement of facts are waived. 1 
j Jurisdictional defects, however, in the case-made or 
! statement of facts cannot be waived. 2 Under some 
j statutes or rules, the failure of the trial judge to 
| sign and approve, 2 or the failure to file a statement 
of facts in the manner prescribed by statute or rule 
of court, 4 is a defect which cannot be waived. It 
has been held that the failure to file the statement of 
facts in the appellate court within the time pre¬ 
scribed by statute or rule is a jurisdictional defect 
which cannot be waived, 4 5 but the failure to file 
the statement of facts in the trial court within the 
time prescribed by statute or rule is a nonjurisdic- 
tional defect which can be waived. 4 * 10 


comes to the notice of the appellate 
court, rule 13 must be enforced un¬ 
less some reason appears for its 
suspension. 

Wyo.—Jones v. Armeling, 222 P. 569, 
31 Wyo. 22. 

Premature filing and certification 
Failure to object to allowance of 
a bill of exceptions by the trial jus¬ 
tice does not waive the right to ob¬ 
ject to premature filing and certifi¬ 
cation of the bill. 

R.I.—Burns v. Bums, 143 A. 697, 
49 R.I. 421. 

98.5 Ga.—Pate v. Kister, 110 S.E. 
756, 28 Ga.App. 278. 

96.10 Mo.—McDaniel v. Sprick, 249 
S.W. 611, 297 Mo. 424. 

Consent to tardy filing 

The appellate court must consider 
the case on the merits, when the 
parties consent to the filing of a bill 
of exceptions out of time. 

Mo.—King v. Hayes, 9 S.W.2d 538, 
223 Mo.App. 138. 

99. Tex.—Garrison v. Great South¬ 
ern Life Ins. Co., Civ.App., 69 SW. 
2d 218. 

4 C.J. p 503 note 64. 
failure to withdraw for correction 
Appellee, failing to withdraw an 
imperfect or incorrect statement of 
facts from the appellate court for 
correction or amendment in the trial 
court, waived the latter’s error in 
failing to give notice of the filing 
thereof. 

Tex.—Garrison v. Great Southern 
Life Ins. Co., supra. 

Incomplete statement considered 
complete 

Although an agreed statement of 
facts was incomplete, where counsel 
assumed that the statement con¬ 
tained the necessary facts, and 
where the appellate court may not 
send the cause back for a new trial, 
the case will be considered as if all 
the necessary facts were in the 
statement. 

Mont.—Billings Hardware Co. v. 
Bryan, 206 P. 418, 63 Mont 14. 


Premature settling of case 

Where a case-made is settled and 
signed before the expiration of the 
time allowed for suggesting amend¬ 
ments, and upon due notice to de¬ 
fendant in error, after proper serv¬ 
ice of such case-made, defendant in 
error waives the time remaining for 
suggesting amendments where no 
showing is made that he was pre¬ 
vented from suggesting amendments 
which he would have suggested and 
was entitled to have considered in 
the settlement of the case, and a 
case-made so settled and signed, in 
the absence of other irregularities, 
complies with all jurisdictional re¬ 
quirements and, on appeal, properly 
presents the record for a full de¬ 
termination upon the merits. 

Okl.—Embry v. Villines, 53 P.2d 277, 
175 Okl. 552. 

Retention of case not waiver of 
timely service 

A party’s retention of a proposed 
case was not a waiver of the objec¬ 
tion that it was not served in time. 
Minn.—State v. Stolberg, 150 N.W. 
924, 128 Minn. 537. 

1. Tex.—Clifton Mercantile Co. v. 
Conway, Civ.App., 264 S.W. 192— 
McLane v. Hay don, Civ.App., 178 
S.W. 1197—Holmes v. Coalson, Civ. 
App., 178 S.W. 628, affirmed 240 
S.W. 896, 111 Tex. 502. 

Agreed statement not objected to 
Where evidence as to prejudice of 
a juror adduced on a motion for a 
new trial came up in an agreed 
statement of facts not attacked by 
motion or otherwise, it may be con¬ 
sidered by the appellate court. 

Tex.—Southern S. S. Co. v. Neeley, 
Civ.App., 243 SW. 607. 

Case deemed approved 
A case on appeal served on appel¬ 
lee's attorneys within time is 
deemed approved by them, in the ab¬ 
sence of exceptions or countercase. 
N.C.—Texas Co. v. Beaufort Oil & 
Fuel Co., 154 S.E. 829, 199 N.C. 
492. 


Tardy objection 

Failure to object to the defect or 
omission in the time prescribed by 
statute or rule waives it. 

Tex.—Pacific Fire Ins. Co. v. Smith, 
199 SW.2d 486, 145 Tex. 482. 

Sparks v. Chandler, Civ.App., 201 
SW.2d 252—Looney v. Wing, Civ. 
App., 195 S.W.2d 557, error dis¬ 
missed. 

2. Okl.—Coss v. Sterritt, 161 P. 187, 
49 Okl. 446. 

Failure to give timely notice of set¬ 
tlement 

After a case-made has been settled 
and signed, and the time for appeal 
has expired, a necessary party who 
was not presented with the case-made 
or given notice of the time and place 
for settling and signing it cannot 
waive such failure so as to give the 
supreme court jurisdiction. 

Okl.—Coss v. Sterritt, supra. 

3. Tex.—Shaeffer v. Smyth, Civ.App., 
22 SW.2d 1088, reversed on other 
grounds. Com.App., 37 S.W.2d 1012 
—Argo v. Gulf, C. & S. F. Ry. Co., 
Civ.App., 265 SW. 1065. 

In Alabama presentation or sign¬ 
ing of a bill of exceptions within 
the statutory time cannot be waived 
by agreement, but only by failure to 
move to strike the bill on submis¬ 
sion of the case. 

Ala.—Beatty v. McMillan, 147 So. 
180, 226 Ala. 405. 

4. Mo.—Hale v. Hale, App., 22 S.W. 
2d 56. 

Wash.—Nissen v. Chas. H. Lilly Co., 
201 P. 743, 117 Wash. 470. 

4.5 Tex.—Cox v. Payne, Civ.App., 
231 S.W.2d 957. 

4.10 Tex.—Lambert v. Houston Fire 
& Cas. Ins. Co., Civ.App., 254 S.W. 
2d 405—Brown v. Orange County, 
107 SW. 607, 48 Tex.Civ.App. 470. 

Waived by failure to make timely ob¬ 
jection 

(1) A statement of facts not filed 
within the statutory time may never¬ 
theless be considered, in the absence 
of a timely objection. 


1174 



4A C.J.S. 

§ 1128 . Failure to Make Application for 
Amendment 

Nonjurisdictiona! defects in the record may be waived 
by failure to oDject or apply for amendment. 

The failure of a party to apply for amendment 
of the transcript or return will constitute a waiver 
of the objection where the defects do not go to the 
jurisdiction of the appellate court. 5 Also, an ap¬ 
pellant may not complain of the failure of the trial 
reporter to record a part of the testimony where he 
has not availed himself of the procedure provided by 
statute for supplying the deficiency. 5 * 5 


APPEAL & ERROR §§ 1128-1129 

§ 1129 . Failure to Object in Lower Court 

Nonjurisdictiona! defects which may be corrected In 
the lower court are waived by failure to there object. 

The failure to object in the lower court to de¬ 
fects or omissions in the case-made, transcript or 
return, where the amendments might there be made, 
constitutes a waiver of non jurisdictional defects. 6 
Such a waiver covers all objections which could 
have been made to the time and manner of filing an 
affidavit included in the transcript, since such ques¬ 
tions should have been addressed to the trial 
judge. 6 * 5 The failure of appellee to make timely 
objection to the notice of settlement of the state- 


Tex.—Ikard v. City of Henrietta, Civ. 
App., 33 S.W.2d 578—International 
& G. N". Ry. Co. v. Reek, Civ.App., 
179 S.W. 699. 

(2) An objection that a statement 
of facts filed with a record on appeal 
could not be considered, because not 
filed in time, is too late, where not 
made within thirty days after the fil¬ 
ing of a transcript in the court of 
appeals. 

Tex.—McCarty v. Pugh, Civ.App., 253 
S.W. 690, reversed on other 
grounds. Com.App., 265 SW. 126. 

5. Ala.—Allen v. Allen, 135 So. 169, 
223 Ala. 223. 

Wyo.—Corpus Juris cited in Wyuta 
Cattle Co. v. Connell, 299 P. 279, 282, 
43 Wyo. 135, rehearing denied 3 P. 
2d 101, 43 Wyo. 135. 

4 C.J. p 503 note 65. 

Diminution not suggested 
Where appellant submits on the 
record without suggesting a diminu¬ 
tion, he waives his right to certio¬ 
rari to perfect the record. 

Ala.—Allen v. Allen, 135 So. 169, 223 
Ala. 223. 

5.5 Ark.—Mowrey v. Coleman, 277 
S.W.2d 481, 224 Ark. 979. 

6. Colo.—Mogote-Northeastern Con¬ 
sol. Ditch Co. v. Gallegos, 193 P. 
670, 69 Colo. 221. 

Idaho.—Littler v. Jefferis, 202 P. 602, 
35 Idaho 27. 

Mich.—In re Furniture, Inc., 44 N.W. 

2d 12, 328 Mich. 471. 

Mont.—Erdmann v. Erdmann, 261 P. 

2d 367, 127 Mont. 252. 

Okl.—American Surety Co. v. Wolsey, 
20 P.2d 158, 163 Okl. 270—Ran- 
ney-Davis Mercantile Co. v. Mor¬ 
ris, 211 P. 1044, 88 Okl. 107—Stie- 
ber v. Stieber, 200 P. 141, 82 Okl. 
205. 

Tex.—Houston Electric Co. v. Potter, 
CivApp., 51 S.W.2d 754. 

Wash.—Kosinski v. Hines, 187 P. 

712, 110 Wash. 25. 

4 C.J. p 504 note 66. 

Acquiescence 

Acquiescence of defendant in error 
in passing by trial court on motion 


for new trial without brief of evi¬ 
dence having been filed waives fail¬ 
ure to file such brief. 

Ga.—McLendon v. Richardson, 186 S. 

E. 469, 53 Ga.App. 471. 

Presumption 

Where rule requires trial judge to 
certify the transcripts as correct if 
objections are made to them, and the 
clerk’s transcript does not show a 
certificate of trial judge, reviewing 
court must presume that no hearing 
was had on objections, and that ap¬ 
pellants waived all objections to 
transcript as certified by clerk. 

Cal.—Redsted v. Weiss, 163 P.2d 105, 
71 C.A.2d 660. 

Counsel’s approval of order that 
original copy of proceedings at trial 
be incorporated in record on appeal 
estopped party to object that record 
was not properly signed by trial 
judge and filed in apt time. 

Ill.—Henderson v. Bankers Life & 
Casualty Co., 54 N.E.2d 832, 323 Ill. 
App. 59. 

No objection in lower or upper court 
Where an abstract contained mat¬ 
ters in the bill of exceptions that 
should have been set forth in the rec¬ 
ord proper and vice versa, but as a 
whole disclosed the decree, the filing 
and overruling of a motion for a new 
trial, the necessary appeal steps, the 
filing of a bill of exceptions, and 
facts necessary to an understanding 
of questions presented objections to 
its sufficiency not having been made 
either in the lower or upper court 
will be deemed waived, under Sup.Ct. 
Rules, rules 11, 12, and 31, and the 
appeal considered on its merits. 

Mo.—Potts-Turnbull Advertising Co. 
v. Gatchell, 257 S.W. 134. 

Qualifications of bill accepted 
If the trial judge, upon presenta¬ 
tion of bill of exception, should mod¬ 
ify it, and the party presenting it 
should take the bill so modified and 
file it without objections, he is bound 
by the modifications, and cannot at¬ 
tack the bill. 

Tex.—Rhoades v. El Paso & S. W. Ry. 
Co., Civ.App., 230 S.W. 481. 
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Form of statement 
Statutory requirement that tran¬ 
scription of the evidence be m ques¬ 
tion and answer form is waived by 
failure to interpose objection before 
trial judge to transcription in narra¬ 
tive form. 

Ala.—Blair v. Greene, 18 So.2d 688, 
246 Ala. 28, followed in Peabody v. 
State, 18 So.2d 693, 246 Ala. 32, and 
Rivers v. State, 18 So.2d 693, sec¬ 
ond case, 246 Ala. 40. 

Notice of authentication 

Requirement of court rule that 
reasonable notice in writing be giv¬ 
en to opposite party or his attorney, 
of time and place at which a certifi¬ 
cate is to be tendered to trial judge 
authenticating incidents of the trial 
was waived, where counsel for de¬ 
fendant in error had actual notice 
that record was being compiled for 
authentication, and after its comple¬ 
tion and within an hour of its pre¬ 
sentation to trial judge for certifica¬ 
tion, he actually examined its con¬ 
tents and made no objection thereto. 
Va.—Kornegay v. City of Richmond, 
41 S.E.2d 45, 185 Va. 1013. 

Time of settlement of case-made 
waived 

Where due notice is given of the 
time and place that a case-made will 
be presented to the trial judge for 
settlement and signature, and the 
party upon whom the notice is served 
appears at such time and place and 
suggests no amendments and makes 
no objection to the filing and settle¬ 
ment of the case-made, although the 
time fixed therein for presenting it 
to the judge for signing and settle¬ 
ment may be at a time earlier than 
it could be presented and signed, the 
voluntary appearances of the party 
at the settlement without objection 
operates as a waiver regarding the 
time when the case-made may be set¬ 
tled. 

Okl.—Ranney-Davis Mercantile Co. v. 
Morris, 211 P. 1044, 88 Okl. 107. 

6.5 Cal.—Redsted v. Weiss, 163 P.2d 
105, 71 C.A.2d 660. 
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ment of the case before the date set for the hear¬ 
ing does not waive his right to challenge the cer¬ 
tification, where the notice sets no date, 610 

§ 1130. Stipulations to Waive 

As a general rule, nonjurisdictional defects in the rec¬ 
ord may generally be waived by stipulation, but jurisdic¬ 
tional defects cannot be so waived. 

Unless otherwise provided in the stipulation, 7 de- ■ 
fects and omissions in the case-made, transcript, or j 
return of a case on appeal may be waived by stipu- [ 
lation. 8 Accordingly, a stipulation extending the 
time for filing the transcript of record on appeal \ 
operates as a waiver of a requirement that it be filed j 
within a certain time. 9 A stipulation, however, j 
usually operates only with respect to the particular I 


subject to which it refers, 10 and does not neces¬ 
sarily estop the parties to it from asking an amend¬ 
ment of the record, 11 or from objecting to defects 
therein; 11 - 5 but a stipulation extending the time 
for filing a reply brief, without a reservation of 
right to move against the appeal, constitutes a 
waiver of objection to all errors, irregularities, or 
omissions in the appeal taken not amounting to a 
jurisdictional defect. 1 - 

Jurisdictinnl defects . The filing of a statement 
or record, if jurisdictional, cannot be waived by a 
stipulation ; 13 nor can the parties by stipulation de¬ 
prive a court or referee of the statutory right or 
duty to settle the transcript; 14 nor, in order to 
obtain a review on the merits, can the parties waive 


6.10 N.D.—Karabensh v. Grant, 73 
N.W.2d 7 82. 

7. Ill.—Thomlinson Itilc-y Co. v. 
Feinberg & Kahn, 220 Ill.App. 442. 

Errors la bill of exceptions reserved 
Where a stipulation for the use of 
a bill of exceptions on appeal con¬ 
tains the provision '‘without waiv¬ 
ing any rights of the parties hereto 
as shown by said record and also 
without prejudice to any point or 
points which are, can, or may be 
raised and which are contained in 
said record,” there is no waiver of 
formalities necessary to validate the 
bill. 

IIL—Thomlinson Riley Co. v. Fein¬ 
berg & Kahn, supra. 

8. Idaho.—Dye v. Moscow State 
Bank, 212 P. 870, 36 Idaho 464. 

Mo.—Stogsdill v. St. LiOuis-San Fran¬ 
cisco Ry. Co., 85 S.W.2d 447, 337 
Mo. 126. 

Okl.—Courtney v. Moore, 151 P. 1178, 
51 Okl. 628. 

4 C.J. p 504 note 67. 

Cannot object to agreed statement of 
facta 

Where cause was first heard on 
plea in abatement, and later on the 
merits, and the agreed statement of 
facts included the evidence on both 
hearings, the statement of facts will 
not be stricken because the evidence 
on the two trials contained some 
repetitions and duplications; the rule 
being that the parties may make and 
agree to a statement of facts pre¬ 
pared in another manner than that 
pointed out by statutes, in which case 
appellee cannot object that Rev.St. 
arts 1924 and 2070 were not observed. 
Tex.—Cussen v. Lynch, Civ.App., 245 
S.W. 932. 

Insufficient evidence of fact 

It is not necessary to reverse a 
case because the record does not con¬ 
tain sufficient evidence of a fact of 
which there is no possible doubt, re¬ 
spondent’s counsel asserting that it 


would have been proved by abundant 
evidence, if questioned in the lower 
court, which statement appellant 
mu 3 t be deemed to have admitted by 
failure of his counsel to deny, 
amounting to a stipulation in the 
appellate court. 

Cal.—Wangenheim v. Garner, 183 P. 
670, 42 C.A. 332. 

Record stipulated 

Where appellant prepared no bill 
of exceptions, the record omitted all 
the evidence, the case was not set¬ 
tled and signed by the trial justice, 
the appeal was submitted without 
argument, and the parties stipulated 
the record and raised no question as 
to its form, the reviewing court, al¬ 
though disapproving of the practice, 
took the record as it found it. 

N.T.—Mastrobuono v. Lange, 270 N. 
Y.S. 564, 241 App.Div. 770. 

Stipulation admits correctness of 
transcript 

Stipulation that trial judge might 
settle transcript on appeal, “no er¬ 
ror appearing therein that either 
party cares to suggest,” constituted 
a joinder in error, and an admission 
that the transcript when so settled 
should be deemed a true and correct 
record for the purposes of the appeal, 
precluding the parties from thereaft¬ 
er raising the question of diminu¬ 
tion of the record so far as the join¬ 
der in error extended. 

Idaho.—Sweaney & Smith Co. v. 
American Cent. Ins. Co. of St. 
Louis, Mo., 206 P. 184, 35 Idaho 320 
—Sweaney & Smith Co. v. Hart¬ 
ford Ins. Co. of Hartford, Conn., 206 
P. 183, 35 Idaho 319—Sweaney & 
Smith Co. v. Reliance Ins. Co. of 
Philadelphia, Pa., 206 P. 183, 35 
Idaho 318—Sweaney & Smith Co. v. 
St Paul Fire & Marine Ins. Co. of 
St. Paul, Minn., 206 P. 178, 35 Ida¬ 
ho 303. 

Where both parties consent to tri¬ 
al, and judgment is entered for plain¬ 
tiff, defendant cannot afterward ob- 

1176 


ject that the appeal was not properly 
taken. 

Pa.—Hopkins v. Wells, 1 ChestCo. 
543. 

9. Idaho.—Lucas v. City of Nampa. 
219 P. 596, 37 Idaho 763. 

10. Ark —McGraw v. Berry, 238 S.W. 
618, 132 Ark. 452. 

Nev.—McGill v. Lewis, 111 P.2d 537. 

61 Nev. 28. 

4 C. J. p 504 note 68. 

Agreed order taxing stenographer’s 
fee as costs does not amount to a 
consent by the parties that stenogra¬ 
pher might transcribe his steno¬ 
graphic notes and file same after 
adjournment of the court as part of 
the record. 

Ark.—McGraw v. Berry, 238 S.W. 618, 
152 Ark. 452. 

Admission of due service not waiver 
of timeliness of filing 
The statements of the attorney for 
respondents in his acknowledgment 
of service of the specifications of er¬ 
ror that "due service of the foregoing 
specifications is hereby admitted," 
are not a waiver of the right to 
question the timeliness of the filing 
of the record by appellants. 

Wyo.—Coffee v. Harris, 197 P. 649, 27 
Wyo. 394, rehearing denied 199 P. 
931, 27 Wyo. 494. 

11. Cal.—California Wine Assoc, v. 
Commercial Union F. Ins. Co., 112 
P. 858, 159 C. 49, distinguishing 
Bonds v. Hickman, 29 C. 460. 

11.5 Nev.—McGill v. Lewis, 111 P.2d 
537, 61 Nev. 28. 

-12. Nev.—Orleans Hornsilver Mining 
Co. v. Le Champ D’Or French Gold 
Mining Co., 280 P. 887, 52 Nev. 85— 
Barbash v. Pitt, 227 P. 1018, 48 
Nev. 108. 

13. Ill.—McCarthy v. City of Chica¬ 
go, 197 IIl.App. 564. 

Mo.—Disse v. Frank, 52 Mo. 551. 

4 C.J. p 504 note 70. 

14. Idaho.—Anderson v. Walker Co.* 
225 P. 144, 38 Idaho 751. 
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a showing by the record either that the judgment 
was excepted to or that a motion for new trial was 
entered. 15 A stipulation waiving deficiencies in the 
transcript in that the longhand manuscript was not 
filed in the office of the clerk prior to its incorpora¬ 
tion into the bill of exceptions as provided by stat¬ 
ute cannot be considered by the appellate court. 16 

§ 1131. Curing Defects and Supplying Omis¬ 
sions 

Defects in the record may be cured by reference to 
other parts thereof, and omissions, provided the omitted 
matter is part of the record below, may be supplied on 
motion of either party or the court. 

Defects in the transcript, abstract, statement of 


facts, etc., as originally prepared, are frequently 
cured by reference to other papers on file or by the 
filing of additional papers ; 17 but, to have this effect 
the other paper must be competent and sufficient to 
cure the error. 18 

Matters improperly omitted from the transcript 
may be supplied, 19 provided the omitted matter is 
part of the record below. 20 This may be done by 
rule of court either by appellant 21 or by appellee, 22 
provided the party asking this relief is not guilty 
of negligence; 23 and the appellate court may of its 
own motion, 24 or at the suggestion of either party, 25 
direct that the amended matters be supplied with¬ 
out issuing a writ of certiorari. 26 It has been held. 


15. Ill.—Bernhard v. Brown, 31 Ill. 
App. 385. 

16- Ind.—Davis v. Union Trust Co., 
49 N.E. 817, 150 Ind. 46. 

4 C.J. p 504 note 72. 

17. Ark.—Collie v. Coleman, 265 S. 

W.2d 515, 223 Ark. 206. 

Ill.—Perkins v. Brown, 81 N.E.2d 207, 
400 Ill. 490. 

La.—Moseley v. Doran, App., 163 So. 
198. 

Mo.—Mason v. Warnke, 49 S.W. 2d 
200, 226 Mo.App. 1244. 

4 C.J. p 504 note 74. 

Evidence in defective hill also in 
agreed statement of facts 
Where evidence heard in support 
of a motion for new trial is included 
as part of the agreed statement of 
facts in an appeal from an order 
overruling the motion, and is also 
included in appellant’s bill of excep¬ 
tions such evidence may be consid¬ 
ered by the appellate court, regard¬ 
less of whether the bill of exceptions 
might be void because filed out of 
term with the court’s permission. 
Tex.—Linthicum v. Richardson, Civ. 
App., 245 S.W. 713. 

Omission in defendant’s abstract 
cured by plaintiff’s abstract 
Where, on defendant’s appeal, 
plaintiff did not dispute defendant’s 
statement that plaintiff’s sole reli¬ 
ance was on overloading of truck 
which he was pulling when injured 
and plaintiff’s abstract showed that 
he did so rely, although he had al¬ 
leged that defective lighting had also 
caused his injury, omissions from de¬ 
fendant’s abstract showing such sole 
reliance were thereby cured. 

Mo.—Petrilli v. Swift & Co., 260 S.W. 

516, 216 Mo.App. 626. 

Transcript cures abstract 
A typewritten transcript contain¬ 
ing necessary elements omitted from 
the printed record, together with the 
trial judge’s certificate, may cure the 
vices of the printed abstract of rec¬ 
ord proper. 

Mo.—Mason v. Warnke, 49 S.W.2d 
206, 226 Mo.App. 1244. 


18. Abstract not cured by certified 
copy of judgment etc. 

As an official's certificate is not 
evidence of any fact beyond that 
which the law requires him to cer¬ 
tify, the clerk’s certified copy of the 
judgment and order allowing an ap¬ 
peal cannot cure the omission of the 
abstract to contain the petition or 
account which was the foundation of 
the action that was begun in justice 
court, for the statute only requires 
the clerk to certify the judgment and 
order allowing appeal. 

Mo.—Rund Mfg. Co. v. Laederich, 
App., 214 S.W. 239. 

Second abstract does not cure first 
Where the abstract filed by appel¬ 
lant with his original brief did not 
comply with the statutes and rules 
of court requiring index and page 
references to the statement of facts, 
the filing with the reply brief of a 
second abstract complying therewith 
will not cure the error in the first 
abstract. 

Wash.—Union Trust & Savings Bank 
v. Amery, 142 P. 492, 81 Wash. 133. 

19. Wash.—J. E. Pinkham Lumber 
Co. v. Woodland State Bank, 286 P. 
95, 156 Wash. 117. 

4 C.J. p 504 note 75. 

Exhibits supplied 

Defect, if any, in the original rec¬ 
ord in not containing exhibits made 
a part of the finding was cured 
where the exhibits were subsequent¬ 
ly supplied. 

Wash.—J. E. Pinkham Lumber Co. v. 

Woodland State Bank, supra. 
Supplemental record filed 

Appellees’ motion to dismiss ap¬ 
peal will be overruled, where supple¬ 
mental record, the absence of which 
gave grounds for motion, has been 
filed by appellant in the court of ap¬ 
peals. 

Ky.—Estes v. Bowman Bros., 206 S. 
W. 304, 182 Ky. 172. 

20. Ky.—Martin v. Martin, 13 Ky. 
i Op. 17. 

| 4 C.J. p 505 note 76. 
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21. Cal.—Flannigan v. Towle, 96 P. 
507, 8 C.A. 229. 

ZSTev.—In re Cook, 117 P. 27, 34 Nev. 
217. 

Tex.—Tompkins v. Pendleton, Civ. 

App., 160 S.W. 290. 

4 C.J. p 505 note 77. 

Additions considered on appeal 
where appellee must have noticed 
the correction several months before 
he had to file his own brief and argu¬ 
ment. 

Iowa.—Kohl v. Arp, 17 N.W.2d 824, 
236 Iowa 31, 169 A.L.R. 1067. 

22. Ill.—Brown v. Burley, 168 Ill. 
App. 114. 

Option 

Court rule, authorizing a respond¬ 
ent who is dissatisfied with appel¬ 
lant’s transcript to file such addition¬ 
al part of the record as he deems 
necessary, does not require a respond¬ 
ent dissatisfied with appellant’s tran¬ 
script to file such additional part of 
the record as he deems necessary or 
to complete an appellant’s incorrect 
or defective transcript. 

Mo.—Brand v. Brand, 245 S.W.2d 94. 

23. Ky.—Harbison-Walker Refracto¬ 
ries Co. v. McFarland, 160 S.W. 
798, 156 Ky. 44. 

S.C.—Crosswell v. Connecticut In- 
demn. Assoc., 27 S.E. 388, 49 S.C. 
374. 

4 C.J. p 505 note 79. 

24. Ga.—Thompson v. Simmons, 78 
S.E. 419, 139 Ga. 845. 

Tex.—Magnolia Petroleum Co. v. 

State, Civ.App., 218 S.W.2d 855. 

4 C.J. p 505 note 80. 

Duty 

Appellate court does not have a 
duty to complete an incorrect tran¬ 
script, although it does have discre¬ 
tion in the matter. 

Mo.—Brand v. Brand, 245 S.W.2d 94. 

25. Kan.—Washbon v. State Bank 
of Holton, 121 P. 515, 86 Kan. 468. 

4 C.J. p 505 note 81. 

26. U.S.—Stitt v. Huidekopher, Pa., 
131 U.S. appendix cxviii, 21 L.EcL 
644. 
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however, that in the absence of agreement of the i 
parties, pleadings of the case omitted from the rec- I 
ord will not be supplied b}’ reference to records on I 
former appeals. 26 * 5 , 

I 

i 

§ 1132. Striking I 

Generally matters materially defective or improperly 
included in the transcript or record may be stricken; and 
the entire transcript or record will be dismissed for ma¬ 
terial defects or omissions, unless a valid part thereof i 
remains capable of independently supporting the appeal. | 


In general, on proper application, a transcript or 
record on appeal may be stricken in whole or in 
part because of improper matters therein or ma¬ 
terial omissions therefrom. 26 * 50 Also, it may be 
stricken where it has been filed in the appellate court 
without authority; 27 where it is not properly be¬ 
fore the appellate court because the appellant failed 
to move for a new trial at any time; 27 * 5 where it 
is not made up as required by statute or rule of 
court, 28 as where it has not been filed within the 


Burnham v. North Chicago St. R. 
Co., Ill., 87 F. 168, 30 C.C.A. 594. 

26.5 N.C.—Macon v. Murray, 81 S.E. 
2d 126, 240 N.C. 116. 

26.50 Cal.—Silver v. Bank of Amer¬ 
ica N. T. & S. A., Ill P.2d 666, 43 
C.A.2d 833. 

Nev.—McGill v. Lewis, 111 P.2d 537, 
61 Nev. 28—Hartford Mining Co. v. 
Home Lumber & Coal Co., 107 P.2d 
128, 61 Nev. 1—Taylor v. Taylor, 
84 P.2d 709, 59 Nev. 67. 

Wash.—L Romano Engineering Corp. 
v. State. 113 P.2d 549, 8 Wash.2d 
670, former opinion adhered to 120 
P.2d 1008. 12 Wash.2d 736. 

Rule governing 

Where notice of appeal was filed 
before effective date of rules on ap¬ 
peal, law in effect prior thereto gov¬ 
erned motion to strike reporter’s 
transcript. 

Cal.—Peebler v. Olds, 160 P.2d 545, 
26 C.2d 656. 

Findings 

Cal.—Harvey v. Harvey, 203 P.2d 112, 
90 C.A.2d 549. 

Minn.—Petition of S. R. A., Inc., 7 N. 

W.2d 4S4, 213 Minn. 487. 

N.C.—Bailey v. Carolina Power & 
Light Co., 195 S.E. 64, 212 N.C. 768. 

Matters held properly stricken 

(1) Affidavit with respect to the¬ 
ory on which judge directed verdict, 
where record as a whole showed that 
trial judge held no such erroneous 
theory. 

Colo.—Dwindle v. Union Pac. R. Co., 
92 P.2d 741, 104 Colo. 545. 

(2) Amendment to motion for new 
trial and in alternative motion for 
writ of error coram nobis and affida¬ 
vit, which trial court refused leave to 
file. 

Ill.—Mayberry v. Cage, 54 N.E.2d 
619, 322 Ul.App. 655. 

(3) Matters not necessary for a 
clear and full presentation of ques¬ 
tion raised by assignment of errors, 
and as to which no assignments of 
error were directed. 

Fla.—City of Hollywood v. Bair, 168 
So. 815, 124 Fla. 520. 

<4) Scandalous, scurrilous, and un¬ 
founded statements. 

N.Y.—In re Noonan's Estate, 53 N.Y. 
S.2d 757, 269 App.Div. 702. 


27. Mo.—St. Louis, etc., R. Co. v. 
Evens, etc.. Fire Brick Co., 15 Mo 
App. appendix 590, reversed on oth¬ 
er grounds 85 Mo. 307. 

By stranger to record 
Ill.—Curran v. Egan, 125 N.R2d 160, 
5 Ill.App.2d 229. 

Where case not appealed 
Mass.—Acushnet Hospital Ass’n v. 
Town of Acushnet, 70 N.E.2d 289, 
320 Mass. 761. 

Premature filing 

Tex.—Victory v. Hamilton, Com.App., 
91 S.W.2d 697. 

27.5 Nev.—Bushard v. Washoe Coun¬ 
ty, 229 P.2d 156, 68 Nev. 217. 

28. Ala.—Terry v. Gresham, 48 So. 
2d 437, 254 Ala. 349. 

Clancy v. Taylor, 68 So. 522, 12 
Ala.App. 557. 

Ariz.—Brought v. Minor, 148 P. 294, 
17 Ariz. 28. 

Colo.—Smith v. Woodall, 270 P.2d 746, 
129 Colo. 433. 

Miss.—Lee Line Steamers v. Ameri¬ 
can Export Co., 68 So. 771, 109 
Miss. 524—Richmond v. Enochs, 67 
So. 649, 109 Miss. 14, motion sus¬ 
tained 67 So. 857, 109 Miss. 14. 

Tex.—Rincon Inv. Co. v. White, Civ. 
App., 83 S.W.2d 1090—Hickman v. 
Talley, Civ.App., 8 S.W.2d 267. 
Wash.—Paik v. Chung, 211 P. 729, 123 
Wash. 37. 

4 C.J. p 506 note 87. 

Absence of reporter at admission of 
supplemental evidence 
The entire transcript is not subject 
to motion to strike out merely for 
absence of reporter, when supple¬ 
mental portion was admitted in evi¬ 
dence, since the reviewing court will 
presume that report in transcript, 
moved stricken, favored moving par¬ 
ties because of their insistence on 
correctness of judgment, and there 
being no showing of injury. 

Cal.—Muchenberger v. City of Santa 
Monica, 252 P. 727, 200 C. 261. 

Court reporter's or stenographer’s 
transcript 

(1) Motion to strike held properly 
granted generally. 

Ariz.—Brought v. Minor, 148 P. 294, 
17 Ariz. 28. 

Ill.—Carter v. Mines, 176 Ill.App. 72. 
Miss.—Jackson Opera House Co. v. 
Cox, 191 So. 665, 188 Miss. 237- 
Lee Line Steamers v. American Ex- 

1178 


port Co., 68 So. 771, 109 Miss. 524— 
Richmond v. Enochs, 67 So. 649, 109 
Miss. 14, motion sustained 67 So. 
857, 109 Miss. 14. 

4 C.J. p 506 note 96. 

(2) Motion to strike held properly 
granted for failure to give timely 
and proper notice to court reporter 
to prepare and file a transcript of his 
notes. 

Miss.—Ashe v. Ballard, 78 So.2d 476, 
223 Miss. 397—Ivy v. Robertson, 70 
So.2d 862, 220 Miss. 364—American 
Creosote Works v. Rose Bros., 51 
So.2d 220, 211 Miss. 173—Shaw v. 
Bula Cannon Shops, 38 So. 2d 916, 
205 Miss. 458—Redmond v. Hilliard, 
200 So. 130, 190 Miss. 839—Rees v. 
Rees, 193 So. 334, 188 Miss. 256— 
Jackson Opera House Co. v. Cox, 
191 So. 665, 188 Miss. 237—May¬ 
flower Mills v. Breeland, 149 So. 
787, 168 Miss. 207. 

(3) Stenographer’s notes of evi¬ 
dence would be stricken from the 
record on appeal for failure of coun¬ 
sel for appellant to examine and cor¬ 
rect record and certify that tran¬ 
script had been mailed or delivered 
to appellee’s attorneys within time 
prescribed by statute, if transcript 
was incorrect in any material partic¬ 
ular. 

Miss.—Furr v. Brookhaven Creamery 
Co., 191 So. 684, 188 Miss. 1. 

(4) On appeal from a judgment 
granting a peremptory instruction as 
to one of two defendants, a tran¬ 
script of evidence which omitted evi¬ 
dence offered by appellant’s codefend¬ 
ant after the peremptory instruction 
was granted was not erroneous so as 
to require the court to strike it be¬ 
cause of the failure of appellant to 
indorse thereon a certificate that it 
had been mailed or delivered to ap¬ 
pellee’s attorneys, since such evi¬ 
dence could not affect the appeal ei¬ 
ther favorably or adversely. 

Miss.—Furr v, Brookhaven Creamery 
Co., supra. 

(5) Statute providing that if no¬ 
tice has been given stenographer to 
transcribe and file evidence, his tran¬ 
script shall not be stricken unless in¬ 
correct was inapplicable where court 
stenographer had died and a special 
bill of exceptions was prepared. 

Miss.—Mississippi State Highway De- 
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time prescribed, or has been unduly delayed ; 28 - 5 
where the proper steps were not taken to make it 
a part of the record on appeal ; 28 - 10 or where it 
was not properly authenticated . 28 - 15 

A statement of the evidence which was inserted 


in the appeal record in lieu of a transcript under 
circumstances not authorized by statute or rule will 
be stricken . 28 - 30 Conclusions of fact and of law 
may be stricken from the record if not signed and 
filed within the time allowed by law . 29 In addition, 
matter may be stricken on motion where it is im- 


partment v. Meador, 185 So. 816, 
184 Miss. 381. 

Only defective portion stricken 
A page of transcript of the record 
which was not bound by the tape or 
ribbon under the seal of the court, 
as required by rule, and which con¬ 
tained matters filed by the clerk be¬ 
low after official certification of the 
transcript, is improper and should be 
stricken from the record; but it is 
not necessary for that reason to 
strike the entire transcript. 

Tex.—Durfee Mineral Co. v. City Nat. 
Bank of Temple, Civ.App., 236 S.W. 
516, dismissed for want of jurisdic¬ 
tion. 

Partial transcript of testimony was 
stricken from the file, where not 
served and not certified by the trial 
court. 

Wash.—Puget Sound Bulb Exchange 
v. St. Paul Fire & Marine Ins. Co., 
26 P.2d 84, 174 Wash. 691. 

Record stricken and canse dismissed 
The record may be stricken and 
the cause dismissed, the record, as 
pertains to the bill of exceptions, 
having been mutilated and changed, 
apparently after its preparation and 
certification by the clerk, and the 
transcript not being prepared in con¬ 
formity to court rule. 

Ala.—Glenn v. Pruet, 82 So. 556, 17 
Ala.App. 108. 

28.5 Ala.—Jones v. Thomas, 52 So. 2d 
393, 255 Ala. 506—Callahan v. 

Thomas, 42 So.2d 534, 252 Ala. 617 
—Dewrell v. Kearley, 32 So.2d 812, 
250 Ala. 18—American Life Ins. Co. 
v. Anderson, 21 So.2d 791, 246 Ala- 
588. 

Ark.—Potts v. Rader, 219 S.W.2d 769, 
215 Ark. 160, certiorari denied 70 S. 
Ct. 91, 338 U.S. 849, 94 L.Ed. 520, 
rehearing denied 70 S.Ct. 157, 338 
U.S. 882, 94 L.Ed. 541. 

Colo.—Smith v. Woodall, 270 P.2d 
746, 129 Colo. 435. 

Ill.—Lewis v. Lewis, 82 N.E.2d 821, 
336 Ill.App. 14—Moehling v. Vogt’s 
Heirs, 9 N.E.2d 585, 291 Ill.App. 285 
—Weiss’ Estate v. Berkovitz, 282 
Ill.App. 502. 

Ky.—Nuckolls v. Illinois Cent. R. Co., 
14 S.W.2d 157, 227 Ky. 836. 

Nev.—Dillon v. Dillon, 220 F.2d 213, 
66 Nev. 428—Craig v. Harrah, 201 
P.2d 1081, 66 Nev. 13—McGill v. 
Lewis, 111 P.2d 537, 61 Nev. 28. 

Tex.—Guthrie v. Russ, Civ.App., 148 
S.W.2d 253, error dismissed, judg¬ 
ment correct. 

Wash.—L. Romano Engineering Corp. 
v. State, 113 P.2d 549, 8 Wash.2d 


670, former opinion adhered to 120 
P.2d 1008, 12 Wash.2d 736. 

Affidavits in support of bystander’s 
bill, where not filed within the pre¬ 
scribed time, were required to be 
stricken from record. 

Tex.—Barrera v. Duval County Ranch 
Co., Civ.App., 125 S.W.2d 1077. J 
Bill of evidence not filed in trial 
court within the prescribed time will 
be stricken on motion. I 

Ky.—Jesse v. Haney, 122 S.W.2d 490, 
275 Ky. 699—Rockcastle County v. 
Bowman, 120 S.W.2d 385, 274 Ky. 
787. 

Inexcusable delay 
When delay in filing a bill of ex¬ 
ceptions, statement, or transcript is 
inexcusable, documents filed late will 
be stricken from the record. 

Ariz.—Holman v. Willcox Bank & 
Trust Co., 263 P. 628, 33 Ariz. 235. 

In Idaho 

(1) Where appellants do not show 
that the failure of the reporter to 
lodge his transcript with the clerk 
of the court below within the time 
granted by the trial judge is without 
fault on their part, the trial judge 
should refuse to settle the same, and, 
even though settled by the trial 
judge, the transcript will, upon mo¬ 
tion, be stricken from the record on 
appeal. 

Idaho.—Bergh v. Pennington, 191 P. 
204, 33 Idaho 198. 

(2) A reporter’s transcript pre¬ 
pared under Comp.St. § 6886 will not 
be stricken from the record on ap¬ 
peal because it was not prepared, 
lodged, served, and settled within 
the time allowed, where appellant 
has obtained and served the proper 
order and paid the fees, and the de¬ 
lay is not due to any negligence on 
his part 

Idaho.—Moody v. Crane, 199 P. 652, 
34 Idaho 103. 

(3) It is the duty of the reporter 
to keep the time extended in which 
to prepare his transcript, but his fail¬ 
ure to do so will not subject such 
transcript to a motion to strike it 
from the transcript on appeal, when 
appellant is without fault. 

Idaho.—California Gulch Placer Min¬ 
ing Co. v. Patrick, 218 P. 378, 37 
Idaho 661. 

(4) The premature delivery of the 
reporter’s transcript has been held 
not ground for striking it, where ap¬ 
pellant was not responsible for the 
premature filing and no prejudice is 
shown. 


Idaho.—Williamson v. Wilson, 42 P. 
2d 290, 55 Idaho 337. 

28.10 Cal.—Nevin v. Mercer Casual¬ 
ty Co., 55 P.2d 251, 12 C.A.2d 222. 
Ill.—Walden Home Builders v. 
Schmit, 62 N.E.2d 11, 326 Ill.App. 
386. 

Unsigned exhibits 

Certain exhibits which did not bear 
the trial court’s signature were 
stricken on motion as not being a 
part of the technical record. 

Tenn.—Kilgore v. Ake Coal Co., 187 S. 
W.2d 781, 182 Tenn. 479. 

28.15 Fla.—City of Hollywood v. 

Bair, 168 So. 815, 124 Fla. 520. 

Ky.—Hargis v. Breathitt County, 165 
S.W.2d 837, 291 Ky. 823—Nuckolls 
v. Illinois Cent. R. Co., 14 S.W.2d 
157, 227 Ky. 836. 

Miss.—Spitchley v. Covington, 177 So. 
31, 181 Miss. 678. 

Mont.—Miners Nat. Bank of Butte v. 

Proulx, 176 P.2d 267, 119 Mont. 456. 
Tenn.—Smith v. Moss, 104 S.W.2d 226, 
21 Tenn.App. 26, certiorari denied 
101 S.W.2d 130, 171 Tenn. 132. 

Bill of evidence 

Where bill of evidence was not 
properly approved, a motion to strike 
it from the record will be sustained. 
Ky.—Guinn v. Cross, 147 S.W.2d 375, 
285 Ky. 571—Grow v. Grow, 110 S. 
W.2d 275, 270 Ky. 571. 

Extrinsic matters 

When extrinsic matters which can 
only be made part of the record by 
bill of exceptions appear in the tran¬ 
script without proper authentication, 
they cannot be considered by appel¬ 
late court, but will be stricken when 
called to its attention. 

Tenn.—Frierson v. Smithson, 113 S. 
W.2d 778, 21 Tenn.App. 591. 

Necessity to show error 

The fact that the reporter’s tran¬ 
script had never been settled by a 
trial judge is not ground for strik¬ 
ing the transcript, where no errors 
were designated, in view of the stat¬ 
utory provision that in such case a 
transcript should be deemed settled 
by the judge after the expiration of 
time allowed for pointing out errors. 
Idaho.—Williamson v. Wilson, 42 P.2d 
290, 55 Idaho 337. 

28.30 Ala.—Wheeler v. Alabama Nat. 
Bank of Montgomery, 76 So.2d 679, 
262 Ala. 36. 

29. Tex.—Houston Oil Co. v. Powell, 
Civ.App., 151 S.W. 887. 
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properly included in the transcript of the record on \ made a part of the appeal record by a bill of ex¬ 
appeal, 30 where it is not properly a part of the 1 ccptions or a statement on appeal, 31 or where it is 
judgment roll or record proper and has not been 1 


30. Ala.—Foster v. Williamson, 174 
So. 232, 234 Ala. 141. 

Cal.—Silver v. Bank of America X. T. 
& S. A., Ill P.2d 666. 43 CA.2d SC" 
—Kevin v. Mercer Casualty 55 
P.2d 251, 12 C.A.2d 222—Pickwick 
Stapes, Northern Division v. Price, 
199 P. 538, 52 C.A. 716. 

Conn.—Dante v. Dante, 105 A. 353, 
93 Conn. ICO. 

Idaho.—Natatcrium Co. v. Board of 
Conors of Ada County, 174 P.2d 
936, 67 Idaho 143—Kc-yes v. Key*s. 
9 P.2d 804. 51 Idaho 670-Crystal 
Dome Oil & Gas Co. v. Savic, 196 
P. 772, 50 Idaho 415. 

Ill.—Central Illinois Public Service 
Co. v. City of Sullivan, 128 N.E. 326, 
294 III. 101. 

Weiss' Estate v. Berkovitz, 282 
Ill.App. 502—Schoettker v. Grand 
Lodge, A. O. U. W. of Illinois, 214 
Ill.App. 143—Gallay v. Mathis, 204 
Ill.App. 356. 

Ky.—Noble v. People’s Stock & Poul¬ 
try Feed Co., 225 S.W. 491. 1S9 Ky. 
549. 

La.—Vaccaro Bros. & Co. v. Louis¬ 
ville & N. R. Co., 123 So. 353, 11 
La.App. 345. 

Mass.—In re De Propper, 128 N.E. 
785, 236 Mass. 500. 

Miss.—Mauney v. Gulf Refining Co., 
8 So.2d 249, 193 Miss. 421—Brass- 
well v. Board of Supers of Copiah 
County, 183 So. 278. 

Mo.—Jerroain v. City of Milan, 277 
S.W. 67, 220 MoApp. 760. 

Mont.—Miners Nat. Bank of Butte v. 
Proulx, 176 P.2d 267, 119 Mont. 
456. 

Nev.—Craig v. Harrah, 195 P.2d 688, 
65 Nev. 294—Hartford Mining Co. 
v. Home Lumber & Coal Co., 107 P. 
2d 128, 61 Nev. 1—Magee v. Loth- 
rop, 96 P.2d 201, 60 Nev. 202- 
Gray v. Coykendall, 293 P. 436, 53 
Nev. 113—Portland Cattle Loan Co. 
v. Wheeler & Stoddard, 255 P. 999, 
50 Nev. 205. 

N.J.—Car & General Ins. Corporation 
v. Davimos, 176 A. 320, 114 N.J. 
Law 192. 

Tex.—Feavy v. Smith, Civ.App., 250 
S.W. 197—Durfee Mineral Co. v. 
City Nat. Bank of Temple, 236 S. 
W. 516, Civ.App., dismissed for 
want of jurisdiction. 

Wash.—L. Romano Engineering Corp. 
v. State, 113 P.2d 549, 8 Wash.2d 
670, former opinion adhered to 120 
P.2d 1008, 12 Wash.2d 736—Puget 
Sound Bulb Exchange v. St. Paul 
Fire & Marine Ins. Co., 26 P.2d 84, 
174 Wash. 691—Hub Mercantile Co. 
v. St ingle, 206 P. 567, 119 Wash. 
607—In re Patterson, 167 P. 924, 98 
Wash. 334. 

4 C.J. p 505 note 84, p 555 note 38. 


■ Motion not well taken 

| Motion to strike affidavit, not in 
stai* mer.t of facts, in support of 
mr.tiun to extend time for ffing the 
latt* r, preliminary to motion to strike 
statement itself, was not well taken. 
Wash—Loveless v. City of Chehalis, 
233 P. 301, 133 Wash. 33. 
Unauthorized order stricken 

The courts or the judges thereof 
in vacation, have only such powers 
as are granted by statute; and, if 
there is no statutory power to alter 
or amend the record made in term 
time, an order attempted to be made 
is void, and will be stricken from the 
record on motion. 

Miss.—Gulf Coast Stevedoring Co. v. 
Gibbs, 86 So. 552, 124 Miss. 188. 

Duplication and other unnecessary 
enlargement 

(1) Pages in the appeal record ex¬ 
actly duplicating matters appearing 
on other pages and containing copies 
of irrelevant documents not intro¬ 
duced in evidence or made part of 
record by stipulation and copies of 
bonds on appeal, the legal sufficiency 
of which was not questioned, should 
be stricken. 

Miss.—Carroll Notion Co. v. Neville, 
65 So.2d 140, 217 Miss. 699. 

(2) Deposition of attorney who 
claimed professional privilege and 
declined to give testimony concern¬ 
ing any material facts in case would 
be stricken from the record. 

Tex.—Jones v. Hortenstine, Civ.App., 
291 S.W.2d 761. 

31. Ark.—Hardnicke v. Cherry, 190 
S.W.2d 521, 209 Ark. 1009. 

Colo.—New land v. Frost, 263 P. 715, 
83 Colo. 207. 

Fla.—City of Hollywood v. Bair, 168 
So. 815, 124 Fla. 520—Kidd v. City 
of Jacksonville, 128 So. 31, 99 Fla. 
1023. 

Idaho.—Baldwin v. Singer Sewing 
Mach. Co., 284 P. 1027, 48 Idaho 
596. 

Ill.—Muenter v. Moline Plow Co., 193 
Ill.App. 261. 

Ky.—Ellis v. Central Trust Co. of 
Owensboro, 211 S.W.Sd 818, 307 Ky. 
794—United Mine Workers of 
America, Local Union 6659, v. 
Jones, 162 S.W.2d 17, 290 Ky. 569— 
Buckley v. Buckley, 64 S.W.2d 593, 
251 Ky. 271—Morton v. Chesapeake 
& O. Ry. Co., 41 S.W.2d 1110, 240 
Ky. 199. 

Mont.—Miners Nat Bank of Butte v. 
Proulx, 176 P.2d 267, 119 Mont. 456 
—Mitchell v. Banking Corporation 
of Montana, 273 P. 1055, 83 Mont. 
581—Mott v. Buckley, 196 P. 359, 
59 Mont 278. 

Nev.—Bushard v. Washoe County, 
229 P.2d 156, 68 Nev. 217—Dillon v. 
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Dillon, 220 P.2d 213, 66 Nev. 428— 
Bio am v. Blouin, 206 P.2d 608, 66 
Nev. 137—Craig v. Harrah, 201 P. 
2d 1051, 66 Nev. 13—State ex rel. 
Dept of Highways v. Pinson, 199 
P.2d C31, 65 Nev. 510—Craig v. Har¬ 
rah, 195 P.2d 688, 65 Nev. 294— 
McGill v. Lewis, 111 P.2d 537, 61 
Nev. 28—Hartford Mining Co. v. 
Home Lumber & Coal Co., 107 P.2d 
132, 61 Nev. 17—Hartford Mining 
Co. v. Home Lumber & Coal Co., 
107 P.2d 12S, 61 Nev. 1—East 

Standard Mining Co. v. Devine, 85 
P.2d 1016. 59 Nev. 134—Garred v. 
Garred, 281 P. 603—Joudas v. 
Squire, 249 P. 1068, 50 Nev. 42— 
Shirk v. Palmer, 236 P. 678, 48 Nev. 
449. 

N.M.—Pershing v. Ward, 262 P. 177, 
33 N.M. 91—Clark v. Maisen, 255 
P. 404, 32 N.M. 246. 

Tenn.—Green v. Powell, 124 S.W.2d 
269, 22 Tenn.App. 481—Frierson v. 
Smithson, 113 S.W.2d 778, 21 Tenn. 
App. 591—Smith v. Moss, 104 S.W. 
2d 226, 21 Tenn.App. 26, certiorari 
denied 101 S.W.2d 130, 171 Tenn. 
132. 

Tex.—Hester v. Baskin, Civ.App., 184 
S.W. 726. 

Wash.—Davis v. Davis, 101 P.2d 313, 
3 Wash.2d 448—Johnsen v. Pheas¬ 
ant Pickling Co., 27 P.2d 587—Pu¬ 
get Sound Bulb Exchange v. St 
Paul Fire & Marine Ins. Co., 26 P.2d 
84, 174 Wash. 691—Fehler v. City 
of Montesano, 188 P. 5, 110 Wash. 
143—Richmond v. Denny, 175 P. 
957, 104 Wash. 202—Davidson v. 
King, 174 P. 434, 103 Wash. 379— 
Swanson v. Hood, 170 P. 135, 99 
Wash. 506. 

Wis.—Wisconsin Granite Co. v. In¬ 
dustrial Commission of Wisconsin, 
242 N.W. 191, 208 Wis. 270, follow¬ 
ed m 242 N.W. 195, 208 Wis. 282. 

4 C.J. p 506 note 85. 

Ill the absence of a bill of excep¬ 
tions, everything except the order ap¬ 
pealed from, notice of appeal, and 
undertaking should be stricken from 
the record. 

Nev.—Padilla v. Mason, 298 P. 657, 53 
Nev. 269. 

Affidavits 

(1) Affidavit constituting proof of 
service of notice of appeal formed 
no part of the judgment roll and was 
required to be stricken from the rec¬ 
ord on appeal. 

Nev.—Magee v. Lothrop, 96 P.2d 201, 
60 Nev. 202. 

(2) Motion to strike affidavits in 
transcript on appeal, because not 
made a part of any statement of 
facts, must be denied, where they 
are specifically referred to in order 
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not in the trial record of the appealed case. 31 - 5 

Insufficient grounds for striking. It is no ground 
for striking the transcript that it is merely incom¬ 
plete, 32 in the absence of any suggestion that the 
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parts of the record not returned are necessary to a 
disposition of the case; 33 that it omits immaterial 
matters; 34 or that it contains unnecessary mat¬ 
ters; 35 nor should a transcript be stricken because 
of a mistake or omission of the clerk, 36 because it 


modifying the trial court’s original 
decree. 

"Wash.—Du Pont Cellophane Co. v. 
Kinney, 36 P.2d 1061, 179 Wash. 
270. 

(3) Where affidavits on which or¬ 
der appealed from was based, brought 
to the reviewing court in appellants’ 
transcript and not by way of state¬ 
ment of facts, were each specifically 
named and referred to in order ap¬ 
pealed from, affidavits could not be 
stricken from the transcript on re¬ 
spondent’s motion. 

Wash.—Weaver v. Stinson, 31 P.2d 
510, 177 Wash. 140. 

31.5 Ill.—Cities Service Oil Co. v. 
Viering, 89 N.E.2d 392, 404 Ill. 53S, 
13 A.L.R.2d 1448. 

Miss.—Superior Oil Co. v. Smith, 29 
So.2d 114, 200 Miss. 782. 

Matters properly stricken as not part 
of trial record 

(1) Affidavit as to informal con¬ 
ference in chambers. 

Colo.—Dwinelle v. Union Pac. R. Co., 
92 P.2d 741, 104 Colo. 545. 

(2) Copy of town ordinance, identi¬ 
fied by trial judge but not filed in the 
trial court. 

Tenn.—Atchley v. Sims, 128 S.W.2d 
975, 23 Tenn.App. 167. 

(3) Documents, etc., not introduced 
in evidence in trial court. 

Ill.—Reilly Tar & Chemical Corp. v. 
Lewis, 23 N.E.2d 243, 301 Ill.App. 
459. 

Da.—Segal v. Helis, App., 168 So. 364, 
reheard 170 So. 276 modified on oth¬ 
er grounds 172 So. 768, 186 La. 506. 
Miss.—Stewart v. Mississippi State 
Highway Commission, 186 So. 633, 
185 Miss. 328. 

(4) Toy trucks used on map during 
trial before jury, but not filed as ex¬ 
hibits to testimony of any of wit¬ 
nesses. 

Tenn.—Roddy Mfg. Co. v. Dixon, 105 
S.W.2d 513, 21 Tenn.App. 81. 

(5) Judgment and record in prior 
case which was not pleaded or given 
in evidence in trial court. 

Neb.—Schroeder v. Homestead Corp., 
77 N.W.2d 678, 163 Neb. 43. 

(6) Transcript of proceedings in 
previous action which had not been 
made part of record in trial court. 
Tenn.—Hudson v. Shoulders, 122 S.W. 

2d 817, 22 Tenn.App. 301. 

32. U.S.—Flickinger v. Vandalia 
First Nat. Bank, Ohio, 145 F. 162, 
76 C.C.A. 132. 

4 C.J. p 506 nqte 89. 


In Kentucky 

(1) Where a schedule has been 
filed as prescribed by statute calling 
for a complete record, and the parties 
have consented to try the appeal on 
the transcript, in view of court rule 
that the court will conclusively pre¬ 
sume, after submission, that the rec¬ 
ord is complete, motion to strike a 
part of the record must be overruled. 
Ky.—Bryant v. Hamblin, 210 S.W. 

786, 183 Ky. 716. 

(2) Where a complete record is 
necessary for a proper consideration 
of the appeal, a motion by appellant, 
who filed only a partial transcript of 
the record, to strike a complete tran¬ 
script filed by appellee will be over¬ 
ruled. 

Ky.—Grubbs v. Slater & Gilroy, Inc., 
267 S.W.2d 754. 

33. Ill.—Weil v. Mulvaney, 104 N.E. 
273, 262 Ill. 195. 

Showing of connection with appeal 
Whether a transcript of the testi¬ 
mony and proceedings certified by the 
reporter, but with nothing further 
appearing, will be stricken is to be 
determined from a consideration of 
the minutes of the court, offered un¬ 
der the rule as to diminution of the 
record. To warrant overruling the 
motion to strike, the minutes must 
show that the transcript is in some 
way connected with the appeal. 

Nev.—Ward v. Pittsburg Silver Peak 
Gold Mining Co., 143 P. 119, 37 Nev. 
470. 

34. Ill.—Mundy’s Estate v. Mundy, 
230 Ill.App. 266. 

Miss.—Ruffin v. Page, 67 So. 648, 109 
Miss. 12. 

4 C.J. p 506 note 91. 

Notice to stenographer not marked 
“filed” 

Failure of the record to disclose 
that notice to stenographer to tran¬ 
scribe notes was filed does not re¬ 
quire striking transcript from the 
record, since the date of the filing of 
the notice with the clerk is immate¬ 
rial. 

Miss.—Wilkinson v. Love, 111 So. 

457, 149 Miss. 517. 

Omission of reporter’s certificate 
Where the trial judge certified to 
the entire transcript, it would not be 
stricken from the record because the 
official reporter did not certify to 
part. 

Cal.—Crespi & Co. v. Giffen, 13 P.2d 
936, 125 C.A 440. 

35. Idaho.—Eldridge v. Payette-Boi- 
se Water Users’ Ass’n, 283 P. 1040, 
48 Idaho 536. 

4 C.J. p 506 note 92. 
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| Piling of another transcript not re- 
! qnired 

j Appellee’s motion to require appel¬ 
lants to file a proper transcript, al¬ 
leging that the transcript contained 
pleadings abandoned and superseded 
by amendments, and bills of excep¬ 
tion presenting rulings of the trial 
court on exceptions to pleadings, will 
not lie, since matters having no place 
in the transcript will be ignored. 

Tex.—Emery v. Emery, Civ.App., 70 
S.W.2d 238. 

Evidence in other action consolidated 
for trial 

Where actions were consolidated 
for trial, motion to strike evidence in 
appeal record relating to action not 
appealed would be overruled where 
such evidence was inextricably in¬ 
termixed with evidence in appealed 
case. 

Miss—Gregory v. Williams, 35 So.2d 
448, 203 Miss. 455. 

36. Miss.—Lee v. Spikes, 111 So. 450, 
145 Miss. 895. 

Tex.—Alamo Cas. Co. v. Trafton, Civ. 

App., 228 S.W.2d 195. 

Certiorari proper remedy 

That the clerk fails to sign his 
certificate to the record is an omis¬ 
sion which can be supplied by the 
clerk; hence, a motion to strike the 
transcript will be overruled and a 
writ of certiorari will be issued di¬ 
recting the clerk to send up a proper 
certificate to the record. 

Miss.—Lee v. Spikes, 111 So. 450, 145 
Miss. 895. 

Delay in signing certificate 

Where settled record was prepared, 
and specifications attached, and it 
was used in hearing of motion for 
new trfal but through oversight of 
appellant’s counsel or of the clerk of 
court the certificate had not been 
signed by the trial judge, and where 
immediately after the hearing the 
omission was discovered, and the 
record was signed in its then present 
form, a motion to strike will be de¬ 
nied. 

S.D.—In re Hosmer’s Estate, 196 N. 
W. 545, 47 S.D. 147. 

Failure of stenographer to mark 
depositions, documents, and other 
evidence will not cause them to be 
stricken from the record on appeal. 
Miss.—Yazoo & M. V. R. Co. v. M. 
Levy & Sons, 106 So. 524, 141 Miss. 
196. 

Premature delivery of transcript 
Clerk’s delivery of reporter’s tran¬ 
script to the supreme court before 
expiration of the statutory period al¬ 
lowed respondent after receipt of 
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is withdrawn for correction and refiled, 37 because 
it was substituted for the original transcript by 
agreement of the parties, 38 or because of excusable 
delay in filing. 3 ** A motion to strike the transcript 
will be denied where it is not shown to be incorrect 
in some material particular, 40 and a motion to strike 
items properly in the record on appeal will be de¬ 


nied. 40 - 5 

In various instances the courts have refused to 
strike particular matters on the ground that they 
were irrelevant, immaterial, or of no value. 40 - 10 
Also, immaterial irregularities in a portion of the 
record are not grounds for striking that part, 43 


transcript to point out errors was 
not ground for striking the tran¬ 
script, where appellant was not re¬ 
sponsible for premature filing, and no 
prejudice was shown. 

Idaho.—-Williamson v. Wilson, 42 P. 

2d 290, 55 Idaho 337. 

Improper correction of certificate 
Tex.—Gulf Production Co. v. Kishi, 
Civ.App., 105 S \V.2d 733, conform¬ 
ed to 103 S.W.2d 965, 129 Tex. 4S7. 

37. After time allowed for filing 
Filing reporter’s transcript within 

time as extended by ex parte orders 
without notice to defendant was a 
compliance with the statute, and the 
fact that the transcript was after¬ 
ward withdrawn and refiled after the 
expiration of the period did not re¬ 
quire that it be stricken. 

Ariz.—Gillespie Land & Irrigation Co. 
v. Hamilton, 18 P.2d 1111, 41 Ariz. 
432. 

38. Ala.—Central of Georgia Ry. Co. 
v. U. S. Fidelity & Guaranty Co., 
137 So. 36, 223 Ala. 458. 

39. Ala.—Jones v. Mullin, 38 So.2d 
281, 251 Ala. 501. 

Or.—Strowbndge v. City of Chilo- 
quin, 277 P. 722, 130 Or. 444. 

Defect in motion for extension of 
time 

Failure of motion for order extend¬ 
ing time for filing transcript to set 
up sufficient specifications of good 
cause or to be properly verified did 
not require striking of transcript, 
where defects were supplied by veri¬ 
fied amendment, thereafter filed, sup¬ 
ported by briefs and arguments. 

Tex.—Gossler v. Lipper, Civ.'App., 93 
S,W.2d 1175. 

40. K y .—Bryant v. Hamblin, 210 S. 
W. 786, 183 Ky. 716. 

Miss.—Redmond v, Hilliard, 200 So. 
130, 190 Miss. 839. 

Mo.—Henry v. Missouri Ins. Co., App., 
68 S.W 2d 852. 

Nev.—Taylor v. Nevada Gas Co., 28 
P.2d 134, 55 Nev. 329, followed in 
Flickinger v. Nevada Gas Co., 28 
P.2d 134, 55 Nev. 330. 

Ohio.—Chesapeake & O. Ry. Co. v. 
Buckeye Union Cas. Co., App., 69 
N.E.2d 422. 

4 C.J. p 506 note 93. 

Transcript filed by appellee before 
expiration of the prescribed time will 
not be stricken. 

Tex.—Davis v. City of San Antonio, 
Civ.App., 132 S.W.2d 142. 

40.5 Ill.—Wagner v. Okner, 41 N.E. 
2d 218, 314 Ill.App. 387. 


Nev.—Hartford Mining Co. v. Home 
Lumber & Coal Co., 107 P.2d 132, Cl 
Nev. 17—Hartford Mining Co. v. 
Home Lumber & Coal Co., 107 P.2d 
125, 61 Nev. 1—Magee v. Lothrop, 
96 P.2d 201. 60 Nev. 202. 

N.T.—Industrial Bank of Schenecta¬ 
dy v. Jack. 135 N.Y.S.2d 839, 284 
App.Div. 1083. reargument denied 
137 N.Y.S.2d 632, 285 App.Div. 844. 
Tex.—Eclipse Oil Co. v. McAlister, 
Civ.App., 103 S.W.2d 420, error dis¬ 
missed. 

Notice of appeal and undertaking on 
appeal 

Nev.—Bushard v. Washoe County, 
229 P.2d 156, 68 Nev. 217. 
Amendment to pleadings 

Where appellant abandoned motion 
for new trial and stood on motion for 
judgment n. o. v. the trial court was 
obliged to take record as it stood at 
close of trial, and consequently ap¬ 
pellate court could not exclude from 
record amendment to plaintiff’s an¬ 
swer to defendant’s new matter which 
was properly allowed. 

Pa.—Keller v. R. C. Keller Motor Co., 
124 A.2d 105, 386 Pa. 106. 
Transcript of testimony 

A failure to serve a memorandum 
of errors, on a motion for a new trial, 
within time did not require striking 
the transcript under assignment for 
insufficiency of evidence. 

Nev.—Portland Cattle Loan Co. v. 
Wheeler & Stoddard, 255 P. 999, 50 
Nev. 205. 

40.10 Ark.—Robinette v. Day, 194 S. 

W.2d 878, 210 Ark. 181. 

Cal.—Los Angeles Scenic Studios v. 
Television, 61 P.2d 1192, 17 C.A.2d 
356. 

Nev.—Monitor Pipe & Steel Co. v. 
Flanigan Warehouse Co., 172 P.2d 
846, 63 Nev. 449. 

41. Idaho.—Magee v. Winn, 16 P.2d 
1062, 52 Idaho 553. 

Ill.—Mundy’s Estate v. Mundy, 230 
Ill.App. 266—Edwall v. Chicago, R. 
I. & P. Ry. Co., 208 Ill.App. 489. 
Ky.—Rhoads v. Laswell's Adm’r, 143 
S.W.2d 175, 283 Ky. 655. 

Miss.—Robertson v. Nicholson, 120 
So. 822, 153 Miss. 545. 

Mont.—Burgess v. Lasby, 24 P.2d 
147, 94 Mont. 534. 

N.M.—In re Romero’s Estate, 30 P. 

2d 718, 38 N.M. 210. 

Wash.—Johnsen v. Pheasant Pickling 
Co., 24 P.2d 628, 174 Wash. 236, re¬ 
hearing denied and amended 27 P. 
2d 587, 174 Wash. 236. 
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Copy of insurance policy not strick¬ 
en 

A bill of exceptions, reciting an 
agreement between counsel that poli¬ 
cies set out therein showed terms and 
conditions of policies sued on, show¬ 
ed that the policies declared on were 
before the trial court, and motion to 
strike copy from the record will be 
denied. 

Ala.—Life & Casualty Ins. Co. of 
Tennessee v. Foster, 101 So. 765, 
212 Ala. 70. 

Failure to notify or order stenog¬ 
rapher 

(1) Depositions and written instru¬ 
ments will not be stricken from the 
record for failure to notify the ste¬ 
nographer to transcribe notes of evi¬ 
dence. 

Miss.—Robertson v. Nicholson, 120 
So. 822, 153 Miss. 545. 

(2) Appellee’s motion to strike 
transcript of testimony because offi¬ 
cial stenographer transcribed testi¬ 
mony without entry of a statutory 
order was held devoid of merit. 

Ky.—Ashland Oil & Refining Co. v. 
Dorton, 189 S.W.2d 394, 300 Ky. 385. 

Memorandum decision 

(1) Motion to strike from the tran¬ 
script a memorandum decision of the 
superior court was denied, although 
the court rule required a memoran¬ 
dum decision to be included in the 
statement of facts, since it is a mere 
irregularity. 

Wash.—Johnsen v. Pheasant Pickling 
Co., 24 P.2d 628, 174 Wash. 236, re¬ 
hearing denied and amended 27 P. 
2d 587, 174 Wash. 236. 

(2) Respondent’s motion to strike 
so-called memorandum decision* of 
trial court from the transcript, al¬ 
though technically proper because 
such decision was not properly part 
of judgment roll, was denied where 
decision was an extensive document 
covering every detail of fact, and 
may have been the trial court’s find¬ 
ings on the facts, and was treated 
by counsel for the parties as findings 
on the facts. 

Idaho.—Varkas v. Varkas, 130 P.2d 
867, 64 Idaho 297. 

Narrative not stricken 

Motion to strike from the record 
narrative of what occurred when ob¬ 
jection was made to remarks of 
plaintiff’s counsel, prepared by the 
court stenographer from his recollec¬ 
tion, was properly refused. 
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and in some courts, even where the defect is ma¬ 
terial, the appellate court will not strike a docu¬ 
ment from the record, as the appellate court will 
not correct, amend, or in any manner change the 
record. 42 

The appellate court will not strike any matter 
certified to it as a true and correct copy of the 
record and proceedings of the trial court on the 
ground that the record of the trial court is imper¬ 
fect, defective, or incomplete. 42 * 5 The fact that 
the stenographer who reported the evidence was not 
the official stenographer, and was not sworn, is no 
ground for striking the evidence from the record, 
where the transcript of the evidence is properly 
certified by the trial judge. 43 A document which 
is part of the record in the trial court and which 
has been properly certified to the supreme court 
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as a part of the record as a bill of exceptions or 
statement on motion for new trial, however defec¬ 
tive, may not be stricken, but must remain, to be 
given such effect on the hearing of the cause as 
entitled to. 44 Also, if the portion of the transcript 
to which the motion is addressed is properly certi¬ 
fied and can be considered by the appellate court 
for any purpose, the motion will be overruled. 45 

Application and hearing . Although it has been 
held that an appellate court, of its own motion, may 
strike a transcript for violation of a rule of court, 45 - 5 
or because not made a part of the record in the 
manner fixed by law, 45 * 10 as a rule, proceedings 
to strike can be had only on seasonable motion 46 
in the proper court, 47 entered in the motion dock¬ 
et, as prescribed by rules of court, 48 and stating 


Pa.—Kaplan v. Greenberg, 95 Pa.Su¬ 
per. 537. 

Prospective or completed prejudice 
not grounds for striking 

Appellant's motion to strike from 
transcript matters included on appel¬ 
lee’s supplemental praecipe because 
of prejudice by clouding and confus¬ 
ing the issue, and delay and addition¬ 
al expense, was without merit, part 
of such prejudice being prospective, 
not alarming, and determinable more 
readily at hearing on merits, and the 
rest of it having already occurred. 
N.M.—In re Romero's Estate, 30 P.2d 
718, 38 N.M. 210. 

Immaterial defect in entry of order 

Where the docket recited that de¬ 
murrer to the first amended original 
petition was sustained and the case 
dismissed with leave to file the sec¬ 
ond amended original petition, and 
subsequent entry at the same term 
recited that the case was continued 
at defendant’s request, motion to 
strike out the latter entry was prop¬ 
erly denied whether or not continu¬ 
ance was in fact made at defendant’s 
request, since the court had jurisdic¬ 
tion over the case. 

Tex.—Austin v. Ottinger, Civ.App., 
299 S.W. 349. 

42. Wyo.—McDonald v. Mulkey, 210 
P. 940, 29 Wyo. 99. 

4 C.J. p 505 note 84 [a]. 

In Texas motions to strike on the 
ground that findings were not pre¬ 
pared as findings and had been ex¬ 
punged by the trial court were over¬ 
ruled, as such matters should be 
brought before the court by certio¬ 
rari. 

Tex.—Price v. J. B. Faircloth & Co., 
Civ.App., 181 S.W. 707. 

Certiorari in general see infra § 1133 
et seq. 

42.5 Ala.—Johnson v. Bryars, 86 So. 
2 d 371, 264 Ala. 243. 


Judgment 

Supreme court cannot strike a judg¬ 
ment as certified from the minutes 
of the circuit court except on a re¬ 
view of the judgment of that court 
acting on a motion to strike. 

Ala.—Johnson v. Bryars, supra. 

43- Iowa.—Meader v. Allen, 81 N.W. 
799, 110 Iowa 588. 

44. Mont.—Robinson v. Helena 
Light, etc., Co., 99 P. 837, 38 Mont. 
222 . 

45. Idaho.—Havlick v. Davidson, 100 
P. 91, 15 Idaho 7S7. 

45.5 Tex.—Pryor v. Krause, Civ.App., 
150 S.W. 972. 

45.10 Ala.—Wilson v. Horton, 101 
So. 740, 212 Ala. 87. 

46. Ala.—Stokes v. Stokes, 101 So. 
885, 212 Ala. 190—Seminole Gra¬ 
phite Co. v. Thomas, 87 So. 366, 205 
Ala. 222. 

Miss.—Fortenberry v. Pittman, 130 
So. 293, 158 Miss. 148. 

Nev.—Barbash v. Pitt, 227 P. 1018, 48 
Nev. 108. 

Tex.—Firquin v. Money, Civ.App., 67 
S.W.2d 892. 

4 C.J. p 507 note 99. 

Motion procedure held proper remedy 
Miss.—Brasswell v. Board of Sup’rs 
of Copiah County, 183 So. 278. 

S.D.—Abbott v. Rudolph, 44 N.W.2d 
785, 73 S.D. 520. 

After submission 

A motion after submission of the 
appeal on regular call to strike the 
transcript on the ground that there 
was no certificate by the clerk that 
it was a full and true reproduction 
of the record, and that it was not 
filed within the time prescribed by 
statute, comes too late, particularly 
where it was not suggested that the 
transcript omitted anything it should 
contain. 

Ala.—Seminole Graphite Co. v. 

Thomas, 87 So. 366, 205 Ala. 222. 
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Excusable delay 

Where, on the day after verdict on 
motion was directed for defendant, 
plaintiff’s counsel filed an amendment 
to petition stating new grounds of 
negligence, delay of counsel for de¬ 
fendant in discovering amendment 
and filing motion to correct the rec¬ 
ord by expunging the amendment and 
striking from the files was excusa¬ 
ble, if he was without knowledge that 
the amendment was to be presented. 
Iowa.—Carlisle v. Sells-Floto Show 
Co., 163 N.W. 380, 180 Iowa 549. 
Two months after filing transcript 
Motion to dismiss and to strike 
certain parts of the record more than 
two months after the transcript was 
filed, were too late, under St. (1923) c 
97 § 2, and objections included in the 
motion were waived by the delay in 
making the motion. 

Nev.—Barbash v. Pitt, 227 P. 1018, 48 
Nev. 108. 

Moot question 

Motion presenting moot question 
will be overruled. 

Ala.—State v. Holt, 38 So.2d 598, 34 
Ala.App. 104, certiorari denied 38 
So.2d 602, 251 Ala. 526. 

Motion held too late when made for 
the first time in the brief filed by ap¬ 
pellant. 

Ill.—Wagner v. Okner, 41 N.E.2d 218, 
314 Ill.App. 387. 

47. Motion to strike judgment 

A motion on appeal to strike from 
the record a judgment rendered by 
the same court upon the same rights 
of the same parties growing out of 
the same contract as the judgment 
upon which the appeal has been tak¬ 
en will be overruled, such motion be¬ 
ing for the lower court. 

Ky.—Cummins v. Mullins, 210 S.W. 
170, 183 Ky. 666. 

48. Ala.—Cox v. Stuart, 157 So. 458, 
26 Ala.App. 231, certiorari denied 
157 So. 460, 229 Ala. 409. 



4A C.J.S. 


§ 1132 APPEAL & ERROR 


the grounds for striking, 49 as well as pointing out 
the alleged defects, 50 and identifying the subject 
matter sought to be stricken. 51 A motion to strike 
certain items not attacked by respondent in a prior 
motion may properly be denied where no reason is 
assigned for such failure. 51 * 5 Notice of the mo¬ 
tion should be given to the adverse party. 52 

In its consideration of the motion the appellate 
court will review the rulings made by the trial court 
in the course of the proceedings dealing with the 
preparation and settlement of the record. 52 * 5 It 
may accept as true allegations in the motion which 


| are not denied. 52 * 10 The appellate court may, in 
I its discretion and in furtherance of justice, post- 
| pone the consideration of a morion to strike mat- 
' ter from the transcript until the final hearing of 
the cause on the merits. 52 According to some au¬ 
thority a motion to expunge portions of the record 
; will be dismissed where no brief is filed and no 
| counsel appear when the motion is called for hear- 
* ing. 54 A motion to strike will be denied where 
1 the grounds alleged, even if true, do not render 
i the record defective or otherwise insufficient, 54 * 5 
I or where they are not sustained. 54 * 10 


Construed as motion to strike 

Motion, denominated a motion for 
diminution of record, was treated as 
a motion to strike certain parts of 
record where it did not suggest that 
there had been any diminution of thn 
record by omission of necessary 
pleadings but suggested that certain 
items were improperly included. 

Miss.—Mauney v. Gulf Refining Co. f 8 
So.2d 249, 193 Miss. 421. 

49. Conn.—Haugh v. Kirsch, 135 A. 
568, 105 Conn. 429. 

Fla.—Rhea v. Hackney, 147 So. 462, 
109 Fla. 246 

Nev.—State ex rel. Dept, of High¬ 
ways v. Pinson, 199 P.2d 631, 65 
Nev. 510. 

Steed not expressly allege fraud or 
mistake 

A motion to strike a transcript on 
the ground that the clerk of the cir¬ 
cuit court had used the original depo¬ 
sitions, instead of copies thereof, 
which alleged facts necessary to con¬ 
stitute fraud or mistake, is sufficient 
without expressly alleging fraud or 
mistake. 

Ky.—Bingham v. Anderson, 251 S.W. 
973, 199 Ky. 680. 

50. Mich.—Thompson v. Hurson, 172 
N.W. 544, 206 Mich. 139. 

S.D.—Kirby v. Smith, 224 N.W. 230, 
54 S.D. 608. 

With supporting affidavits 
Ala.—Jones v. Mullin, 38 So.2d 281, 
251 Ala. 501. 

Xh motion to strike directions for 
making up record, one moving to 
strike should show that no copy was 
served or that copy furnished was 
not true. 

Fla.—Lloyd v. Cooper Corporation, 
126 So. 279, 99 Fla. 261. 

53* Cal.—In re Wells, 171 P. 110, 35 
C.A. 802. 

Fla.—Rhea v. Hackney, 147 So. 462, 
109 Fla. 246. 

Miss.—Brasswell v. Board of Sup’rs 
of Copiah County, 183 So. 278. 

Nev.—Magee v. Lothrop, 96 P.2d 201, 
60 Nev. 202. 

53*5 Nev.—State ex rel. Department 
Of Highways v. Pinson, 201 P.2d 
1080, 66 Nev. 13. j 


52. Wis.—Finney v. Guy, 87 N.W. 
255, 111 Wis. 296, affirmed 23 S.Ct. 
558, 189 U.S. 335, 47 L.Ed. S39. 

52.5 S.D.—Abbott v. Rudolph, 44 N. 

W.2d 785, 73 S D. 320. 

Old common-law record 

Those portions of record which 
constituted old common-law record 
may be considered for error appear¬ 
ing therein, notwithstanding report 
of proceedings at trial is stricken. 
Ill.—Firebaugh v. Johnson, 4 N.E.2d 
803, 2S7 Ill.App. 618. 

52.10 Miss.—Redmond v. Hilliard, 
200 So. 130, 190 Misc. 839. 

Notice to reporter to transcribe tran¬ 
script 

Miss.—Redmond v. Hilliard, supra. 

53. La.—Sample v. Brockenton, 82 
So. 216, 145 La. 261. 

4 C.J. p 507 note 3. 

Buie postponed 

A rule by defendant appellant to 
trial judge and clerk of district 
court to show cause why documents 
on which judgment purported in part 
to be predicated and a supplemental 
statement of facts prepared by the 
trial judge should not he stricken 
from the transcript because docu¬ 
ments were not filed in evidence on 
trial, and statement of facts was filed 
after appeal had divested the trial 
judge of jurisdiction, should be re¬ 
ferred without prejudice to the argu¬ 
ment upon merits, where appellee had 
not been called upon to meet appel¬ 
lant’s alternative demand for a re¬ 
mand for a trial de novo. 

La.—Sample v. Brockenton, supra. 

54. Miss.—Goehns v. Wallace, 66 
So. 978, 108 Miss. 489. 

54^5 Tex.—First Nat. Bank in Gra¬ 
ham v. Corbin, Civ.App., 148 S.W. 
2d 439. 

Appeal bond or deposit for costs 
Motion to strike on ground that 
appeal bond or undertaking or depos¬ 
it for costs had not been made as 
required by law was denied where 
the amount deposited for costs was 
held sufficient. 

Nev.—Anderson v. Snell, 58 P.2d 
1041, 57 Nev. 78. 
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Authority of court reporter 

Motion to strike on ground that 
certification by court reporter did 
not show that reporter was appoint¬ 
ed by court, under authority of law, 
or by stipulation of parties, was de¬ 
nied, where certificate stated that 
reporter was duly appointed, quali¬ 
fied, and acting court reporter. 

Nev.—Anderson v. Snell, supra. 
Failure to certify or authenticate 

(1) Motion to strike a transcript 
of proceedings, certified by court re¬ 
porter, on ground it was not settled 
as a bill of exceptions by judge, 
court, or stipulation of parties, was 
denied, since under statute only mat¬ 
ters not properly a part of judgment 
roll must be settled and allowed, and 
not transcript of proceedings used as 
the bill of exceptions. 

Nev.—Anderson v. Snell, supra. 

(2) Failure of clerk to certify bill 
of exceptions consisting of the re¬ 
porter’s transcript as a part of the 
judgment roll constitutes no ground 
on which to strike such transcript, 
where his failure to certify was not 
error. 

Nev.—State ex rel. Dept, of High¬ 
ways v. Pinson, 199 P.2d 631, 65 
Nev. 510. 

54.10 Miss.—Redmond v. Hilliard, 
200 So. 130, 190 Miss. 839. 

Service of citation 
Defendant in error was not enti¬ 
tled to have transcript stricken from 
record on ground that plaintiffs in 
error had failed to comply with stat¬ 
utes requiring service of citation on 
adverse party, where attorneys of 
record of adverse parties duly ac¬ 
cepted service for them. 

Tex.—Gossler v. Lipper, Civ.App., 
93 S.W.2d 1175. 

Bill of evidence 

(1) Held properly and timely filed 
in trial court. 

Ky.—Ken-Ten Coach Co. v. Davis, 
158 S.W.2d 624, 289 Ky. 329. 

(2) Where, although bill of evi¬ 
dence was not in express terms made 
a part of bill of exceptions, bill of 
exceptions stated that proceedings 
with respect to the evidence appear¬ 
ed in bill of evidence and both bills 
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Effect of striking . Where a motion to strike a 
part of the transcript is sustained, the part com¬ 
plained of is not physically cast out of court, but 
is merely ignored. 55 The matters stricken are no 
longer before the appellate court and questions de¬ 
terminable only on a consideration of them can¬ 
not be considered. 55 * 5 The judgment will be af¬ 
firmed where, without the matter stricken, there 
is nothing before the court for review, 55 * 10 as where 
the only errors assigned are based on the part of 
the transcript that has been stricken. 56 Also, where 
a transcript of evidence of which the instructions 
are a part is stricken, the instructions go also and 
cannot be considered. 57 Furthermore, if any part 
of the record is properly drawn up and itself 
forms the basis of an appeal, the entire record 
will not be dismissed for mistakes or omissions, 58 
or the untimely filing of a portion thereof, 58 * 5 and 
the appeal will be considered on the basis of that 
portion which is not stricken. 58 * 10 

Leave to correct Where a motion to affirm on 
a certificate for absence of a transcript is over- 
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ruled, but the court of its own motion strikes the 
transcript for violations thereby of its rules, it will 
give leave to file a corrected transcript. 59 Where 
the certificate is defective and appellant's motion 
for a writ of certiorari to the trial court to pre¬ 
pare and send up a true and correct record, prop¬ 
erly certified, is granted, appellee’s motion to strike 
the appeal record will be denied. 59 * 5 Also, a mo¬ 
tion to strike the transcript because of a fatally de¬ 
fective certificate of the clerk of the trial court has 
been overruled on condition that appellant tender 
a proper transcript, properly authenticated, within 
a specified time. 59 * 10 

Motion to strike motion . A motion by appellant 
to strike respondent’s motion to strike the record 
on appeal, or portions thereof, has been held to tend 
to cause confusion and generally not to be proper 
practice. 59 * 15 

Review. An appellate court will not review a 
ruling on the motion to strike unless error is as¬ 
signed to the court’s decision. 60 


were filed by the same order, making 
only bill of exceptions part of the 
record, and trial court treated both 
bills as part of the record, bill of ev¬ 
idence was not subject to motion to 
strike on ground that it was not filed 
as part of bill of exceptions. 

Ky.—Gladdish v. Southeastern Grey¬ 
hound Lines, 169 S.W.2d 297, 293 
Ky. 498. 

55. Tex.—Vickrey v. Burks, 121 S. 
W. 177, 66 Tex.Civ.App. 421. 

55.5 Colo.—Brennan Const. Co. v. 
Colorado Springs Co., 295 P.2d 686, 
133 Colo. 301, certiorari denied 77 
S.Ct. 126, 352 U.S. 886, 1 L.Ed.2d 
88 . 

55.10 Ala.—Jones v. Thomas, 52 So. 
2d 393, 255 Ala. 506. 

56. Ill.—Carter v. Mines, 176 Ill. 
App. 72—Pauley v. King-Richard- 
son Co., 174 IlLApp. 507. 

57. Ky.—Nave v. Riley, 142 S.W. 
388, 146 Ky. 276. 

58. Cal.—Muchenberger v. City of 
Santa Monica, 252 P. 727, 200 C. 
261. 

S.D.—Hardin v. Graham, 155 N.W. 

782, 36 S.D. 525. 

Judgment roll preserved 

A motion to strike the entire rec¬ 
ord from the files on the ground that 
it was unsettled in the trial court 
will be denied where it contains the 
judgment roll, the contents of which 
were sufficiently authenticated and 
which itself forms the basis of an 
appeal. 

S.D.—Hardin v. Graham, supra. 

4A C. J.S.—75 


58*5 Ala.—American Life Ins. Co. v. 
Anderson, 21 So.2d 791, 246 Ala. 
588. 

58.10 Ark.—Parker v. Cherry, 193 S. 

W.2d 127, 209 Ark. 907. 

Nev.—Hartford Mining Co. v. Home 
Lumber & Coal Co., 107 P.2d 128, 
61 Nev. 1. 

Appeal considered on 

(1) Judgment roll alone. 

Nev.—Bushard v. Washoe County, 
236 P.2d 793, 68 Nev. 217—Craig v. 
Harrah, 201 P.2d 1081, 66 Nev. 13 
—Craig v. Harrah, 195 P.2d 688, 65 
Nev. 294. 

(2) Record proper, where state¬ 
ment of the evidence, which was in¬ 
serted in the record on appeal in lieu 
of a transcript, was stricken. 

Ala.—Wheeler v. Alabama Nat. Bank 
of Montgomery, 76 So.2d 679, 262 
Ala. 36. 

Reversal may be ordered 

When the record shows a judg¬ 
ment or instruction palpably illegal 
and erroneous, a reversal may be or¬ 
dered, even though the transcript of 
evidence has been stricken. 

Ky.—Nuckolls v. Illinois Cent. R. 
Co., 14 S.W.2d 157, 227 Ky. 836. 

Striking transcript of evidence as 
forcing dismissal 

A motion to dismiss an appeal may 
be overruled, even though a motion 
to strike the transcript of evidence 
may be sustained, for the absence 
of the transcript does not bar an ap¬ 
peal on the record proper. 

Miss.—McBee & Gossett v. Cahaba 
Const. Co., 87 So. 481, 125 Miss. 
227. 


59. Tex.—North River Ins. Co. v. 

Hipsher, Civ.App., 266 S.W. 821. 

4 C.J. p 507 note 7. 

Cause stricken with leave to refile 
transcript 

Where transcript contained neither 
petition for writ of error nor cita¬ 
tion showing service of notice there¬ 
of on defendants in error, as requir¬ 
ed by rule 1 for courts of civil ap¬ 
peals, and no legal service was ac¬ 
tually had on defendant, as required 
by statute, until after motion to dis¬ 
miss, the cause will be stricken from 
the docket with leave to refile the 
transcript after completing service. 
Tex.—North River Ins. Co. v. Hip¬ 
sher, supra. 

59.5 Miss.—Davis v. Davis, 37 So. 2d 
735. 

59.10 Tex.—Logan v. Aiken, Civ. 
App., 107 S.W.2d 1028. 

59.15 Nev.—Hartford Mining Co. v. 
Home Lumber & Coal Co., 107 P.2d 
128, 61 Nev. 1. 

Motion denied 

Appellant's motion to strike re¬ 
spondent’s motion on ground that re¬ 
spondent had failed to file or serve 
answering brief or to obtain exten¬ 
sion of time therefor was denied. 
Nev.—Hartford Mining Co. v. Home 
Lumber & Coal Co., 107 P.2d 132, 
61 Nev. 17—Hartford Mining Co. 
v. Home Lumber & Coal Co., 107 
F.2d 128, 61 Nev. 1. 

60. Ill.—Crane Co. v. Hogan, 81 N. 
E. 1032, 228 I1L 338—Steele v. 
Grand Trunk Junction R. Co., 17 
N.E. 483, 125 Ill. 385. 
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§ 1133 APPEAL & ERROR 

4. Certiorari or Other Proceedings to Bring Up Record 


§ 1133. In General 

The appellate court is vested with authority, in its dis¬ 
cretion, to issue certiorari or a similar order to cause 
omitted or corrected portions of the record to be transmit¬ 
ted to the appellate court. 

The authority to issue a certiorari, allow a mo¬ 
tion for diminution of the record, or make similar 
orders directing a return of a full and complete 
transcript, or an addition or augmentation of the 
appeal record, is vested in the appellate court and 
may be exercised, in its discretion, in all proper 
cases. 61 Even where the matter sought to be add¬ 
ed is proper, augmentation of the appeal record is 
not a matter of right, and it is within the discre¬ 


tion of the appellate court to deny or to permit thf 
augmentation. 61 - 5 Where the court rules are strict 
as to requiring a reduced or abbreviated record, it 
will be liberal in allowing the record to be supple¬ 
mented with material matters which have been 
omitted. 61 - 10 

The office of a certiorari or similar proceeding 
is to require the clerk of the court from which an 
appeal is taken to send up the record in the case 
appealed, or, in case the record already sent up is 
defective, to send up a more complete record, in 
order that the proceedings in the trial court may 
be reviewed, 62 or to perfect the appeal record so 


On refusal of trial court to qualify 
till 

The trial judge’s ruling refusing 
to strike or qualify bill of excep¬ 
tions is re viewable, where party ex¬ 
cepted thereto and gave notice of ap¬ 
peal and appeal was perfected upon 
application for certiorari to perfect 
the transcript. 

Tex.—Redwine v. Coleman, Civ.App., 
71 S.\V.2d 921. 

Denial of motion to correct record 
held proper 

Mass.—Stern v. Stern, 113 N.E.2d 55, 
330 Mass. 312. 

Motion to strike held properly over¬ 
ruled 

Mo.—Sluggett v. Phillips, App., 178 
S.W.2d 457. 

61. Ala.—Johnson v. Bryars, 86 So. 

2d 371, 264 Ala. 243. 

Cal.—Kalmus v. Kalmus, 217 P.2d 
64, 97 C.A.2d 74—Kuhn v. Ferry & 
Hensler, 197 P.2d 792, 87 C.A.2d 
812—Stephenson v. Phoenix Wood 
& Coal Co., 163 P.2d 457, 71 C.A. 
2d 788—Elliott v. Kremer, 92 P.2d 
468, 33 C.A.2d 607—Birkhofer v. 
Krumra, 72 P.2d 899, 23 C.A 2d 
269. 

Mo.—Lieffring v. Birt, 204 S.W.2d 
935, 356 Mo. 1092—Whealen v. St. 
Louis Soft Ball Ass’n, 202 S.W.2d 
891, 356 Mo. 622—Gildehaus v. 

Jones, 200 S.W.2d 523, 35 Mo. 8. 

Schreiner v. City of St. Louis, 
App., 203 S.W.2d 678. 

Mont.—Corpus Juris Secundum cited 
in Francis v. Heidel, 68 P.2d 583, 
585, 104 Mont. 580. 

Tenn.—Ward v. Crisp, 234 S.W.2d 
828. 191 Tenn. 406. 

Tex.—Harrisburg Nat. Bank v. Geo. 
C. Vaughan & Sons, Civ.App., 204 
S.W.2d 9—Alexander v. Full wood, 
Civ App., 143 S.W.2d 646—Holland 
Texas Hypotheek Bank of Amster¬ 
dam, Holland, v. Broocks, Civ.App., 
297 S.W. 1070. 

4 C.J. p 507 note 10. 

Authority to determine record 
To determine of what the lower 


court's record shall consist is not the 
province of the appellate court, hut 
is the province of the lower court, 
unless it is obvious that something 
has been omitted from the record by 
the lower court. 

Ohio.—Green v. Sullivan, App., 38 N. 

E.2d 926, first case. 

Only remedy 

Under some statutes or rules a de¬ 
fective or incomplete transcript can 
be corrected only by certiorari. 

Ind.—Kain v. State, 125 N.E.2d 436, 
234 Ind. 160. 

No duty 

There is no duty on the appellate 
court to complete an incorrect tran¬ 
script. 

Mo.—Brand v. Brand, 245 S.W.2d 94. 

Certification of documents by trial 
clerk 

Motion for an order requiring 
clerk of superior court to show 
cause why he should not be ordered 
to certify certain documents would 
be denied, especially where the clerk 
was willing to certify the documents 
called for, since the order, if proper 
to be made, should have been applied 
for to the superior court. 

Cal.—Lapique v. Kelley, 228 P. 355, 
67 C.A 531. 

In Georgia imperfections and in¬ 
correctness of records are matters 
solely within the jurisdiction of the 
trial courts; the appellate court will 
not undertake to adjudge the cor¬ 
rectness or incorrectness, truth, or 
falsity, of anything in the transcript 
of the record, as certified to be true 
by the clerk of the trial court. The 
only means of correcting inaccura¬ 
cies or false statements as to the 
record or its contents is embodied in 
the act of 1905 as found in Civ.Code 
§ 6149. 

Ga.—Buffington v. Bank of College 
Park, 122 S.E. 50, 157 Ga. 570. 

In North Carolina 

(1) Granting of certiorari to ap¬ 
pealing party, where the appeal is 
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not ready for hearing, rests in the 
court's discretion, and where the ap¬ 
pealing party agrees to an extension 
which renders hearing on appeal at 
the next succeeding term impossible, 
he is not entitled to certiorari to 
have the case brought up from the 
superior court. 

N.C.—Waller v. Dudley, 137 S.E. 149, 
193 N.C. 354. 

(2) A writ of certiorari in aid of 
case docketed at the proper term is a 
discretionary one, and may not be 
dispensed with by agreement of 
counsel. 

N.C.—Mims v. Seaboard Air Line By. 

Co., Ill S.E. 778, 183 N.C. 436. 

61-5 Cal.—Kalmus v. Kalmus, 217 
P.2d 64, 97 C.A 2d 74—Russi v. 
Bank of America N. T. & S. A, 158 
P.2d 252, 69 C.A2d 100. 

61.10 Fla.—Mingo v. Cain, 34 So.2d 
456, 160 Fla. 254. 

Liberal attitude 

Supreme court, since its rules are 
strict as to requiring a reduced or 
abbreviated record, will be liberal in 
allowing record to be supplemented 
with material matters which have 
been omitted. 

Fla.—Mingo v. Cain, supra. 

62. Tex.—Royal Ins. Co. v. Texas, 
etc., R. Co., 115 S.W. 123, 53 Tex. 
Civ. App. 154. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in Call v. Town of Afton, 278 P. 
2d 270, 272, 73 Wyo. 271. 

4 C.J. p 507 note 11. 

Matters which may be brought up 
by certiorari see infra § 1135. 
Used as an ancillary writ 
N.C.—City of Sanford v. Southern 
Oil Co., 93 S.E.2d 560, 244 N.C. 388. 
Purpose of statute relating to di¬ 
minution of record is to permit ap¬ 
pellate court to secure copies of 
documents in custody of clerk of 
trial court without necessity of a 
mandamus proceeding. 

Cal.—Parker v. Shell Oil Co., 130 P- 
2d 158, 55 CJL2d 48. 
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that it will correspond with the trial record. 62 - 5 
Where it is suggested that the record is defective 
by reason of a clerical omission, time will be given 
by the appellate court to have it corrected and 
brought up by certiorari, 62 and where omitted mat¬ 
ter has been ordered brought up, a motion to dis¬ 
miss the appeal for failure to include the omitted 
matter in the appeal record is properly over¬ 
ruled. 63 - 5 Where appellant is in default, the writ 
may be granted on terms. 6 * If a case is regularly 
submitted to an appellate court on a defective rec¬ 
ord, the decision made on such submission is bind¬ 
ing on the parties to the cause and on the inferior 
court. 65 After the certiorari has brought up a full 
record as required, it becomes functus officio. 66 
Where certiorari is awarded for a more perfect 
record, the clerk of the supreme court is required 
to seal the original papers sent up and to place 
them in the hands of some safe person for trans¬ 
mission to the clerk of the lower court. 67 The 
original filing of the transcript is not impaired by 
its correction under authority of a writ of certio¬ 
rari. 67 - 5 

Not precluded by form of appeal . A litigant 
cannot, by adopting one form of appeal, as on the 
judgment roll, foreclose his opponent from pre¬ 
senting to the reviewing court the entire record, 
or any material portion thereof, on which the trial 
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court based the judgment appealed from. 67 - 10 

Intermediate court of appeal has been held to 
have jurisdiction of appellee's motion for certiorari 
to perfect the record, filed on the same day that 
appellant filed therein his application for writ of 
error. 67 - 15 The intermediate court, however, has 
been held to have no jurisdiction to authorize the 
filing of an additional record to correct a deficiency 
in the appeal record, where, on appeal to the high¬ 
er court, the cause was ordered remanded with di¬ 
rections that the appeal be dismissed. 67 * 20 

§ 1134. Grounds of Issuance 

a. In general 

b. To correct fault of clerk 
a. In General 

Materia! defects or omissions in the appeal record 
may be corrected by certiorari on a proper showing, If 
the required matter is of record below. 

Under the various statutes and rules, a review¬ 
ing court may allow augmentation of the appeal 
record whenever it is necessary to prevent a mis¬ 
carriage of justice, 67 * 50 or when justice requires 
it, 67 -55 or where the omitted matter would assist 
in a determination of the appeal on its merits. 67 * 60 
A certiorari, or other similar order, directing the 
return of a full and complete transcript will issue 
from the appellate court, as auxiliary process, 


To correct errors or omissions 

A transcript may be impeached, 
where errors may appear, by a mo¬ 
tion for a writ of certiorari to per¬ 
fect the record, and the certificate 
of the clerk to the correctness of the 
record which is to take the place of 
the erroneous record is necessary, or 
where there is an omission of some 
portion of the record, the transcript 
may be amended by such writ, and 
the certified copies of the omitted 
portions of the record thus brought 
up. 

Tex.—First Nat. Bank of Graham v. 
Corbin, Civ.App., 148 S.W.2d 439. 

62.5 Ga.—Fuller v. Fuller, 30 S.E.2d 
600, 197 Ga. 719—Stepp v. Stepp, 25 
S.E.2d 6, 195 Ga. 595. 

63. Ky.—Williams v. Thompson, 80 
Ky. 325. 

N.C.—Den v. Carr, 15 N.C. 575. 

4 C.J. p 507 note 12. 

63.5 Idaho.—Common School Dist. 
No. 58 of Kootenai County v. Dun- 
den,’233 .P.2d 806, 71 Idaho 486. 

Mo.—Lieffring v. Birt, 204 S.W.2d 
935, 356 Mo. 1092—Whealen v. St. 
Louis Soft Ball Ass’n, 202 S.W.2d 
891, 356 Mo. 622. 

Gibson v. Metropolitan Life Ins. 
Co., App., 204 S.W.2d 439. 


Tenn.—Vanhooser v. Cunningham, 
146 S.W.2d 840, 24 Tenn.App. 480. 

64. Tex.—Garnet v. McIntyre, 1 
Dali. 607. 

4 C.J. p 507 note 14. 

65. Ind.—Gregory v. Slaughter, 19 
Ind. 342. 

66. Tex.—State Bank v. Simonton, 
2 Tex. 531. 

67. Tex.—Garnet v. McIntyre, 1 
Dali. 607. 

67.5 Tex.—Gulf Production Co. v. 
Kishi, Civ.App., 105 S.W.2d 733, 
error refused. 

67.10 Cal.—Kuhn v. Ferry & Hens- 
ler, 197 P.2d 792, 87 C.A2d 812. 

67.15 Tex.—Hursey v. Hursey, Civ. 
App., 165 S.W.2d 761, error dis¬ 
missed. 

Duration of jurisdiction 

Jurisdiction of the court of civil 
appeals to perfect the record for in¬ 
spection of the supreme court con¬ 
tinues at least until such time as 
that court may decide to assume full 
jurisdiction by favorable action on 
appellant’s application for a writ of 
error. 

Tex.—Hursey v. Hursey, supra. 

67.20 Ill.—People ex rel. Campo v. 
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Matchett, 68 N.E.2d 747, 394 Ill. 
464. 

67.50 Cal.—-Walsh v. Walsh, 239 P. 
2d 472, 108 C.A2d 575—Kuhn v. 
Ferry & Hensler, 197 P.2d 792, 87 
C.A2d 812. 

Mo.—Whealen v. St. Louis Soft Ball 
Ass’n, 202 S.W.2d 891, 356 Mo. 622. 
Augmentation of record held proper 
Cal.—Kalmus v. Kalmus, 217 P.2d 64, 
97 C.A.2d 74. 

67-55 Ohio.—Ekleberry v. Sanford, 
57 N.E.2d 270, 73 Ohio App. 571. 

Injustice the determinative factor 
An application for diminution of 
the record will be granted if injus¬ 
tice would otherwise be done, but if 
no injustice would be done it will be 
denied. 

Tenn.—Ward v. Crisp, 234 S.W.2d 
828, 191 Tenn. 406. 

67.60 Cal.—Parker v. Shell Oil Co., 
130 P.2d 158, 55 C.A.2d 48. 

Abuse of discretion 

Where it appears that proceedings 
were had or evidence was introduced 
which should be considered on ap¬ 
peal, and the appeal record does not 
show such proceedings or evidence, a 
denial of the right to augment the 
record is an abuse of discretion. 
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where there is shown to be a defect,** a diminu- record made by the lower court subsequently to 
tion or omission,** or an excess 70 in the record, or the filing of the transcript or return in the appellate 
where it is sought to bring up amendments to the court, 71 especially where the applicant files an affi- 


CaL—Kuhn v. Ferry & Hensler, 197 
P.2d 792, 87 C.A.2d 812. 

68. Ill.—People v. Andrus, 132 N.E. 
225, 299 III 50, reversing 219 Ill. 
App. 205. 

Miss.—Davis v. Davis, 37 So.2d 735. 
Mo.—Karr & Conn v. Cade School Co¬ 
op. Drainage District, App., 297 S. 
W. 730. 

N.J.—Union Garage Co. v. Wilner, 
120 A. 4, 98 N.J.Law 441. 

N.C.—Wachovia Bank Sc Trust Co. v. 
Miller, 130 S.E. 616, 190 N.C. 775— 
Tripp v. Somersett, 108 S.E. 633, 
182 N.C. 767—McNeil v. Virgima- 
Carolina R. Co., 92 S.E. 484, 173 N. 
C. 729—McDonald v. McLendon, 91 
S.E. 1017, 173 N.C. 172, Ann.Cas. 
1918 A 1063. 

S.D.—Brooks v. Jekyll, 152 N.W. 109, 
35 S.D. 294. 

Term.—Kearney v. Jackson, 1 Terg. 
293. 

Tex.—Hursey v. Hursey, Civ.App., 
165 S.W.2d 761, error dismissed— 
Foty v. Rotchstein, Civ.App., 50 S. 
W.2d 927—Bray v. City of Corsi¬ 
cana, Civ.App., 280 S.W. 609. 

4 G.J. p 507 note 18. 

If appellant denies recitation. In 
additional abstract that part of evi¬ 
dence has been omitted, the review¬ 
ing court will cause the original bill 
of exceptions to be certified. 

Mo.—Bondurant v. Raven Coal Co., 
App., 25 S.W.2d 566. 

Imperfect copy of transcript 

If appellant presents an imperfect 
copy of the transcript or abstract of 
the proceedings in the court below, 
the appellate court, on suggestion of 
& diminution of the record, may, by 
certiorari, by mandamus, or by & rule 
to show cause, compel the custodian 
of the record to certify for amend¬ 
ment any omission therefrom. 

Or.—Hager v. Knapp, 78 P. 671, 45 
Or. 512, 515. 

Refusal of the trial court to enter 
nano pro tunc order in a case from 
which appeal had been taken was 
properly appealed by certiorari as 
auxiliary to the main action. 

Ind.—Pittsburgh, a, C. & St. L. Ry. 
Co. v. Lamm, 110 N.E. 997, 60 Ind. 
App. 409. 

Typographical errors in findings 

Motion for a diminution of the rec¬ 
ord to bring before the supreme 
court the trial court’s order, made 
after filing of transcript, correcting 
typographical errors in findings as 
originally signed would be granted, 
where the correction was properly 
made by the trial court, and a com¬ 
plete understanding of the record re¬ 
quired that the corrections be 
brought up and made a part of rec¬ 
ord. 


Cal.—Stitt ▼. Stitt, 64 P.2d 460, 5 C. 
2d 329. 

66. Ala.—Allen v. Allen, 135 So. 169, 
223 Ala. 223—Gay v. Taylor, 94 So. 
473, 208 Ala. 376. 

Ark.—Massey v. Kissire, 232 S.W. 24, 
149 Ark. 215. 

Cal.—Loewenberg v. Schneider, 88 
P.2d 681, 13 C.2d 234—In re Bur¬ 
nett’s Estate, 79 P.2d 89, 11 C.2d 
259—Biaggi v. Ramont, 209 P. 892, 
189 C. 675. 

Stephenson v. Phoenix Wood & 
Coal Co., 163 P.2d 457, 71 CA..2d 
788—Parker v. Shell Oil Co., 130 
P.2d 158, 55 C.A.2d 48—Bogardus 
v. Santa Ana Walnut Growers 
Ass’n, 108 P.2d 52, 41 C.A.2d 939— 
Frankish v. Federal Mortg. Co., 
82 P.2d 962, 28 C.A.2d 499—La- 
pique v. Kelley, 228 P. 355, 67 C.A. 
531. 

Ga.—Dalton v. Moultrie Grocery Co., 
97 S.E. 93, 22 Ga.App. 663. 

Idaho.—Common School Dist. No. 58 
of Kootenai County v. Lunden, 233 
P.2d 806, 71 Idaho 486. 

Ind.—Northern Indiana Land Co. v. 

Carlin, 127 N.E. 197, 189 Ind. 324. 
Md.—Barton v. Tabler, 37 A.2d 266, 
183 Md. 227. 

Mo—Whealen v. St Louis Soft Ball 
Ass’n, 202 S.W.2d 891, 356 Mo. 622 
—Gildehaus v. Jones, 200 S.W.2d 
523, 35 Mo. 8. 

Scott v. American Zinc, Lead & 
Smelting Co., 173 S.W. 23, 187 Mo. 
App. 344. 

N.H.—Dziedzie v. Newmarket Mfg. 

Co., 136 A. 261, 82 N.H. 472. 

N.J.—Union Garage Co. v. Wilner, 
120 A. 4, 98 N.J.Law 441. 

Or.—Schaefer v. Montgomery Ward 
& Co., 120 P.2d 235, 167 Or. 679- 
Williams v. Pacific Surety Co., 146 
P. 147, 77 Or. 210. 

Tex.—Ward v. Scarborough, Com. 
App., 236 S.W. 441. 

Davis v. Wichita State Bank & 
Trust Co., Civ.App., 286 S.W. 584. 
Va.—Craddock’s Adm'r v. Craddock’s 
Adm’r, 163 S.E. 387, 158 Va. 58. 

4 C.J. p 508 note 19. 

X-ray pictures originally a part of 
and attached to the deposition incor¬ 
porated in the bill of exceptions and 
copied in the record, but subsequent¬ 
ly detached therefrom, were properly 
brought up on certiorari because of 
a diminution of the record. 

Ala.—Yarbrough v. Mallory, 144 So. 

447, 225 Ala. 579. 

Xu New Mexico 

(1) It has been held in this juris¬ 
diction, where a transcript of the 
record is incorrect, or does not con¬ 
tain all of the proceedings of record 
in the court below, that additional 
matter should be brought into the 
record by appellee by certiorari. 
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N.M.—Baca v. Coury, 199 P. 1015, 27 
N.M. 275. 

(2) Under a statute so providing, 
if appellee desires additional parts 
of the record, it is his duty to re¬ 
quire the clerk to certify such addi¬ 
tional portions of the record with 
the transcript to the supreme court, 
hence certiorari by appellee to bring 
up portions of record, omitted from 
partial record brought up by appel¬ 
lant, will be denied. 

N.M.—Williams v. Kemp, 252 P. 1000, 
32 N.M. 233. 

(3) Under Appellate Procedure 
Rules, rule 10 5 1. however, it has 
been held that, while appellees might 
have certiorari for omitted portions 
of the record, they were not obligat¬ 
ed to, since the duty rests upon ap¬ 
pellant to file as perfect and com¬ 
plete a transcript of the record and 
proceedings as shall be necessary to 
enable the court properly to review 
the case. 

N.M.—Mansfield v. Reserve Oil Co., 
29 P.2d 491, 38 N.M. 187. 

(4) Since the supreme court has 
jurisdiction over the cause, even 
though a brief insufficient for review 
has been filed, it may grant appel¬ 
lant a writ of certiorari to perfect 
the record. 

N.M.—O’Neal v. Geo. E. Breece Lum¬ 
ber Co., 28 P.2d 523, 38 N.M. 94. 

70. Miss.—Harris v. Planters' Bank, 
12 Miss. 701. 

Matter expunged by trial court 

Motions to strike on grounds that 
findings were not prepared as find¬ 
ings and had been expunged by the 
trial court were overruled, as such 
matter should be brought before the 
court by certiorari. 

Tex.—Price v. J. B. Fairdoth & Co., 
Civ.App., 181 S.W. 707. 

Testimony certified by judge 
A motion to correct record on sug¬ 
gestion of a diminution would be de¬ 
nied where the claim that the tran¬ 
scription of testimony in a prior 
trial was improperly included in the 
transcript on appeal was in conflict 
with the record and the judge's cer¬ 
tificate to the transcript. 

Cal.—Minehan v. Silveria, 40 P.2d 
285, 3 C.A.2d 550. 

71- Neb.—Schrandt v. Young, 86 N. 

W. 1085, 62 Neb. 254. 

4 C.J. p 508 note 21. 

Reasons for judgment 
Written reasons for judgment 
were ordered incorporated in tran¬ 
script, notwithstanding reasons were 
rendered after appeal was perfect¬ 
ed, where reasons would be of ma¬ 
terial assistance and appellate court 
would in all probability remand the 
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davit negativing laches and averring merits; 72 and 
no substitute for a writ of certiorari can be em¬ 
ployed in the absence of statute. 73 Respondent may 
move to augment the record to show that error 
was cured at the trial. 73 - 5 

In order that a certiorari or other similar order 
may issue, however, it must appear from the tran¬ 
script or return itself, or must be shown otherwise 
to the satisfaction of the court, that a better tran¬ 
script or return can be made out, 74 and that the 
lower court is in possession of the documents or 
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records sought to be brought up, 75 and would be 
willing to make the amendment desired. 76 

A misconception of counsel as to the requirements 
of the law, in making up the case or the statement 
of facts, does not entitle the party to a certiorari. 77 
The writ or a similar order will not be issued to 
correct the record of the lower court. 78 It will not 
be granted where the defects could have been cured 
before the record was filed; 79 where movant failed 
in the trial court to request the inclusion of the 
omitted matter in the appeal record; 79 - 5 where the 


matter to the end that it might be 
reopened below and trial court af¬ 
forded an opportunity to render the 
reasons. 

La.—Bates v. Hayden, App., 188 So. 
170. 

72. N.C.—McMillan v. McMillan. 29 
S.E. 361, 122 N.C. 410. 

73. Tex.—Harris v. Freeman, Civ. 
App., 76 S.W.2d 557—A. B. Rich¬ 
ards Medicine Co. v. Avant, Civ. 
App., 275 S.W. 260. 

4 C.J. p 508 note 23. 

73.5 Cal.—Kuhn v. Ferry & Hens- 
ler, 197 P.2d 792, 87 C.A.2d 812. 

74. Cal.—Stewart v. Langer, 48 P.2d 
758, 9 C.A.2d 60. 

Ga.—Manry v. Phoenix Mut. Life Ins. 
Co., 155 S.E. 43. 42 Ga.App. 24, re¬ 
hearing denied 156 S.E. 271, 42 Ga. 
App. 31. 

4 C. J. p 508 note 24. 

Record complete without change 
A motion for a diminution of the 
record or mandamus will not be 
granted to complete a bill of excep¬ 
tions, where the party did not deny 
that the record showed all that took 
place. 

Ohio.—Malle v. Hayes, 159 N.E. 116, 
25 Ohio App. 506. 

75. Ga.—Widincamp v. McCall, 104 
S.E. 642, 25 Ga.App. 733. 

N.Y.—Barlow v. Husted, 21 N.Y.S.2d 
458, affirmed 20 N.Y.S.2d 1013, 259 
App.Div. 969, reargument denied 23 
N.Y.S.2d 197, 260 App.Div. 840. 
Or.—Santiam Reclamation Co. v. 
Porter, 268 P. 980, 126 Or. 91. 

Must show omitted notes are on die 
The supreme court will not grant 
suggestion of diminution stating 
that the stenographer failed to in¬ 
clude in the record the correct notes 
taken at the trial but by mistake 
transcribed the notes taken in anoth¬ 
er case, in the absence of a showing 
that the notes of the stenographer 
in the proper case are on file in the 
clerk’s office, since the supreme court 
has no jurisdiction to compel the 
stenographer to file the notes. 

Miss.—Bankston v. City of Clarks- 
dale, 99 So. 266, 134 Miss. 721. 


76. Certiorari refused 

Where defendants did not take ex¬ 
ception to matter they wished to 
have included in the case on appeal, 
and it did not appear that the trial 
judge would be willing to make the 
amendment, defendants were not en¬ 
titled to a writ of certiorari direct¬ 
ing the trial judge to amend the 
record. 

N.C.—Edwards & Leatherwood v. 
McCoy, 173 S.E. 22, 206 N.C. 205. 

77. N.C.—Cressler v. Asheville, 51 
S.E. 53, 138 N.C. 482. 

78. Ga.—Hancock v. Gunter, 24 S.E. 
2d 772, 195 Ga 646. 

Tex.—Shelton v. City of Abilene, Civ. 

App., 75 S.W.2d 934. 

4 C.J. p 508 note 26. 

Must apply to trial court 
Where point involves alteration of 
records to make them speak differ¬ 
ently from what they speak as they 
exist, the application must be made 
to the trial court, and all parties to 
the suit must be made respondents. 
Miss.—Brown v. Sutton, 121 So. 835, 
158 Miss. 78. 

Oompletiou of record by stenogra¬ 
pher 

The court of civil appeals cannot 
issue a writ of certiorari directing 
official stenographer of trial court 
“to correct and complete” the state¬ 
ment of facts, but application must 
be made to the trial court, and, if 
granted, the writ may then issue 
from the court of civil appeals to 
bring up the corrected record. 

Tex.—Compton v. Jennings Lumber 
Co., Civ.App., 266 S.W. 569. 
Deficiencies in sheriff’s return 

Certiorari does not lie to correct 
deficiencies in the sheriff’s return 
not requiring dismissal of a writ of 
error. 

Tex.—Jessen v. Scott, Civ.App., 10 
S.W.2d 185. 

Issues of fact 

Where the issue was essentially 
one of fact, a determination thereof 
belonged primarily to the court be¬ 
low, requiring a dismissal of a rule 
to complete the transcript. 

La.—Harrell v. Harrell, 137 So. 199, 
173 La. 416. 


Refusal of trial court to consider ev¬ 
idence 

A motion to remand and not dimi¬ 
nution of the record is the remedy, 
where the trial court improperly re¬ 
fuses to consider evidence on a mo¬ 
tion for new trial. 

Idaho.—Snyder v. Raymond, 285 P- 
478, 48 Idaho 810. 

To impeach trial judge’s fiat 

Certiorari will not lie to impeach 
the trial judge’s fiat, authorizing is¬ 
suance of temporary restraining or¬ 
der, by striking out a part thereof 
alleged to have been added by the 
judge after filing with clerk, since 
the office of certiorari is only to cor¬ 
rect the record filed in the appellate 
court when defective because clerk 
below has failed to send up correct 
copies of papers on file in his office. 
Tex.—Shelton v. City of Abilene, 
Civ.App., 75 S.W.2d 934. 

To show jurisdiction of lower court 
Certiorari is not the proper meth¬ 
od to perfect a record on appeal, 
which fails to show jurisdiction of 
the county court. 

Tex.—Rhodes v. Coleman-Fulton 
Pasture Co., Civ.App., 185 S.W. 
355. 

79. Ala.—Curry v. Woodward, 50 
Ala. 258. 

Expense 

Motion for diminution of the rec¬ 
ord, in which appellant asked to have 
all exhibits received in evidence and 
all documents marked for identifica¬ 
tion brought up on the ground that it 
would have been very expensive to 
have included them in the record, 
was denied. 

Cal.—Kern County Finance Co. v. 
Iriart, 79 P.2d 763, 26 C.A.2d 483. 

79.5 CaX—Harth v. Ten Eyck, 87 P. 
2d 693, 12 C.2d 709. 

Pallure to file schedule 

Certiorari was denied where appel¬ 
lee did not file a schedule with the 
clerk of the trial court, as was his 
duty, directing him to include the 
desired matter in the appeal record. 
Ky.—Noble v. Hubbard, 149 S.W.2d 
775, 286 Ky. 100. 
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writ could not benefit petitioner; 80 where it ap¬ 
pears that the parts to be supplied have been lost ; S1 
where the defects are due to neglect of appellant: 52 
where the matter is already in the appeal record ; 52 5 
where the matter has been corrected since the ap¬ 
plication was filed; 52 - 10 where appellant has filed 
a certified copy of the omitted document; 53 where 
the matter sought to be brought up is admitted in 
open court by the opposing party’s attorney; 53 - 5 
where there is no right of appeal ; 53 - 10 where the 
appeal would have to be dismissed because the tran¬ 
script was not filed within the time allowed ; 83 - 15 
where the appeal has been dismissed for lack of 
final judgment; 84 or where a supplemental amend¬ 
ed transcript is ready to be filed. 85 

To controvert findings. An order on motion of 
diminution of the record cannot be used to contro¬ 
vert finding of facts by a trial judge. 86 

Right lost by laches or delay . A writ of cer- 


4A C.J.S. 

tiorari is not available to retrieve the right to bring 
up a case on appeal which has been lost by lach¬ 
es, 86 - 5 or to cure an omission in the appeal record 
caused by the failure to file the statement of facts 
in the reviewing court within the prescribed time, 
where no reasonable excuse is shown for the de- 
3ay.8G.iO it is not available to extend the time 
for preparation and service of the statement of the 
case on appeal. 86 - 15 

b. To Correct Fault of Clerk 

In the absence of neglect or laches on appellant’s 
part, defects in the appeal record, due to the fault of the 
clerk, may be corrected by certiorari. 

Unless appellant or plaintiff in error has been 
guilty of laches or neglect in not bringing up a 
complete record, 87 the appellate court will grant 
him relief, by certiorari, or other similar order, for 
defects or omissions due to the ignorance or negli- 


8a Cal.—McCall v. McCall, 37 P.2d 
496, 2 C.A2d 92. 

4 C.J. p 508 note 28. 

As to uncontroverted matters 

On review of judgment overruling 
motions to set aside judgment, the 
appellate court was justified in re¬ 
fusing to order the clerk of the trial 
court to transmit any portion of the 
record to enable the court to ascer¬ 
tain whether it appeared that mo¬ 
tions were filed in term time where 
counsel for defendant in error, who 
suggested a diminution, asserted in 
his brief that the motions were filed 
out of term, and counsel for plaintiff 
in error neither controverted the as¬ 
sertion nor suggested a diminution. 
Ga.—McNabb v. Russell, 165 S.E. 

879, 45 Ga.App. 752. 

Presence of fundamental error 
Where appellants file a petition for 
certiorari to have defects in the 
statement of facts corrected and in 
addition file assignments of funda¬ 
mental error calling in review prac¬ 
tically the same questions raised by 
their original brief, the appellate 
court need not consider the petition 
for certiorari where the case can be 
disposed of on the assignments of 
fundamental error. 

Tex.—Millers’ Indemnity Underwrit¬ 
ers v. Cahal, Tex.Civ.App., 257 S. 
W. 957. 

81. Cal.—Supreme Grand Lodge of 
Ancient and Mystical Order Rosae 
Crucis v. Smith, 61 P.2d 449, 7 C. 
2d 510. 

Ind.—Ross v. Stockwell, 46 N.E. 360, 
17 Ind.App. 77. 

4 C.J. p 509 note 29. 

82. Cal.—Russi v. Bank of America 
. ^ T. & S. A., 158 P.2d 252, 69 C.A. 

2d 100. 


D.C.—Columbia Heights Realty Co. 

v. Macfarland, 31 App.D.C. 112. 

N.C.—Gorham v. Pacific Mut. Life 
Ins. Co. of California, 1 S.E.2d 569, 
215 N.C. 195. 

Tex.—Houston, etc., R. Co. v. Parker, 
Civ.App., 126 S.W. 942. 

4 C.J. p 509 note 30. 

After submission 

Since, under the rules of court, all 
parties must see before submission 
that the transcript of the record is 
properly prepared, the mere failure 
to observe omissions or inaccuracies 
therein will not be admitted, after 
submission, as a reason for correct¬ 
ing the record. 

Tex.—Jefferson Cotton Oil & Fertil¬ 
izer Co. v. Pridgen & Congleton, 
Civ.App., 172 S.W. 739. 

82.5 Miss.—Delta Chevrolet Co. v. 
Waid, 51 So.2d 443, 211 Miss. 256. 

Careful perusal of record by court 
Parties to an appeal should not ob¬ 
ject to careful perusal of the record 
by reviewing court in lieu of grant¬ 
ing certiorari to complete the record. 
N.C.—Gorham v. Pacific Mut. Life 
Ins. Co. of California, 1 S.E. 2d 569, 
215 N.C. 195. 

Designated, portions of record will 
not be sent up, where entire record 
is before appellate court. 

Ga.—Hodges v. Seaboard Loan & 
Savings Ass’n, 3 S.E.2d 677, 188 Ga. 
410, answers to certified question 
conformed to 3 S.E.2d 843, 60 Ga. 
App. 335. 

82.10 Tenn.—Webb v. Schultz, 218 
S.W.2d 758, 31 Tenn.App. 587. 

83. La.—Baltimore v. Parlange, 25 
La.Ann. 365. 

83.5 Tenn.—Gordon’s Transports, 
Inc. v. Bailey, App., 294 SW.2d 313. 
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83.10 N.D.—In re McKee’s Estate, 
285 N.W. 72, 69 N.D. 203. 

83.15 Ind.—City of Bloomington v. 
Hancock, 70 N.E.2d 631, 224 Ind. 
609. 

84. Tex.—Batson v. Bentley, Civ. 
App., 297 S.W. 769. 

85. La.—Hickman v. Enterprise 
Lumber Co., 105 So. 343, 159 La. 
280 . 

4 C.J. p 509 note 32. 

86. Order Improper 

Upon allegation of diminution of 
record, an order from a supreme 
court justice ruling district judge 
to appear before a supreme court 
commissioner who was to take depo¬ 
sitions concerning testimony and con¬ 
duct of the trial was improper as 
merely permitting facts as found by 
trial judge to be controverted. 

N.J.—Smith v. Wendkos, 170 A. 858, 
112 N.J.Law 391. 

86.5 N.C.—Bell v. Nivens, 33 S.E.2d 
66, 225 N.C. 35. 

86.10 Tex.—Manire v. Burt, Civ.App., 
121 S.W.2d 630, error refused. 

86.15 N.C.—Bell v. Nivens, 33 S.E.2d 
66, 225 N.C. 35. 

Such extension is a matter for the 
parties and the court below, subject 
to limitation that extension may not 
carry appeal beyond time at which it 
is due in appellate court. 

N.C.—Bell v. Nivens, supra. 

87* N.C.—Board of Water, etc., 
Com’rs v. Chapman, 66 S.E. 221, 
151 N.C. 327. 

Tenn.—Seymour v. Southern R. Co., 
98 S.W. 174, 117 Tenn. 98. 

Tex.—Collins v. Kittrell, Civ.App., 
140 S.W. 814. 

W.Va. —Rohrbaugh v. Bennett, 3 S.E. 
593, 30 W.Va. 186. 
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gence of the clerk below. 88 According to the prac¬ 
tice under some statutes and rules the appellate 
court cannot, by writ of certiorari, order the clerk 
of a trial court to change any certificate he has 
made, 88 - 5 although in a proper proceeding a change 
of its date may be directed if actual error in the 
date is shown. 88 - 10 

§ 1135. Matters Which May Be Brought Up 

a. In general 

b. Immaterial or unnecessary matters 

c. Matters to affirm or reverse 


APPEAL & ERROR §§ 1134-1135 

d. Matters not of record or not consid¬ 
ered below 

a. In General 

Matters of record material to an appeal, including 
original records or papers, omitted from, or defectively 
incorporated in, the appeal record, may be brought up by 
certiorari or similar proceeding. 

In general, certiorari, or other similar proceeding 
may be employed to perfect a defective appeal rec¬ 
ord, by bringing up matters of record omitted there¬ 
from or defectively incorporated, to bring up a rec¬ 
ord amended below, or to compel the production 
of papers in the hands of a party. 89 Also where a 


88. Ga.—Fincher v. Satterfield, 95 
S.E. 747, 22 Ga.App. 151. 

Ill.—People ex rel. Waite v. Bristow, 
62 N.E.2d 545, 391 HI. 101. 

Miss.—Lovett v. Harrison, 137 So. 
471, 162 Miss. 814—Brown v. Sut¬ 
ton, 121 So. 835, 158 Miss. 78— 
Aluminum Cooking Utensil Co. v. 
Shivers, 115 So. 345, 149 Miss. 197 
—Reynolds v. Wilkinson, 81 So. 278, 
119 Miss. 590. 

Mo.—Whealen v. St. Louis Soft Ball 
Ass’n, App., 198 S.W.2d 371, affirm¬ 
ed 202 S.W.2d 891, 356 Mo. 622. 

4 C.J. p 509 note 34. 

Error in date 

(1) Application for leave to aug¬ 
ment record by supplemental tran¬ 
script containing record of trial 
court as to opening and closing date 
of term was properly granted, where 
counsel for appellant was misinform¬ 
ed by clerk of trial court as to clos¬ 
ing date of term. 

Idaho.—Robinson v. Robinson, 212 P. 
2d 1031, 70 Idaho 122. 

(2) On proper suggestion, made in 
due time, that the date of filing en¬ 
tered by the clerk on the bill of ex¬ 
ceptions was erroneous, the clerk 
will be ordered to certify to the ap¬ 
pellate court the correct date of fil¬ 
ing. 

Ga.—Southern Grocery Stores v. 
Greer, 23 S.E.2d 484, 68 Ga.App. 
583. 

Order not entered in minutes 

Where, after transcript is filed in 
appellate court, appellant discovers 
that order overruling motion for new 
trial has not been entered in min¬ 
utes, appellant is entitled by motion 
to perfect record, to cause clerk of 
trial court to enter order in minutes, 
furnish him with certified copy, and 
bring copy before appellate court. 
Tex.—U. S. Cold Storage Co. v. Rich¬ 
ards, Civ.App., 99 S.W.2d 697, error 
refused, affirmed 112 S.W.2d 445, 
131 Tex. 148. 

Mandamus Improper 

Under a statute requiring the clerk 
of the lower court to “prepare or 
cause to he prepared a transcript of 
the record • • . provided that at¬ 


torneys at law may prepare or cause 
to be prepared such transcript for 
certification by the clerk,” a clerk 
could not be required by mandamus 
to certify a transcript prepared by 
counsel, where materially incorrect in 
numerous particulars. 

Fla.—State v. Brown, 91 So. 370, 83 
Fla. 339. 

To preserve right of appeal 

Appellant, whose failure to per¬ 
fect appeal is attributable to error or 
act of the court or its officers, and 
not to fault or neglect of his own, or 
of his agent, is entitled to writ of 
certiorari to preserve right of appeal. 
N.C.—Wachovia Bank & Trust Co. v. 
Miller, 130 S.E. 616, 190 N.C. 775. 

88.5 Ind.—City of Bloomington v. 
Hancock, 70 N.E.2d 631, 224 Ind. 
609. 

Kraft v. Weaver, 90 N.E.2d 506, 
120 Ind. App. 276—Montgomery 
Ward & Co. v. Thalman, 89 N.E.2d 
294, 120 Ind.App. 473. 

88.10 Ind.—City of Bloomington v. 
Hancock, 70 N.E.2d 631, 224 Ind. 
609. 

Montgomery Ward & Co. v. Thal- 
man, 89 N.E.2d 294, 120 Ind.App. 
473. 

89. Cal.—See v. Joughin, 99 P.2d 264, 
15 C.2d 178. 

Kalmus v. Kalmus, 217 P.2d 64, 
97 C.A.2d 74—Kuhn v. Ferry & 
Hensler, 197 P.2d 792, 87 C.A.2d 
812. 

La.—Chambers v. Henry, App., 142 
So. 195. 

Md.—Curtis Bay Towing Co. v. Dean, 
199 A. 521, 174 Md. 498, certiorari 
denied 59 S.Ct. 92, 305 U.S. 628, 83 
L.Ed. 402. 

Miss.—Yazoo & M. V. R. Co. v. M. 
Levy & Sons, 106 So. 524, 141 Miss. 
196. 

Mo.—Whealen v. St. Louis Soft Ball 
Ass’n, App., 198 S.W.2d 371, affirm¬ 
ed 202 S.W.2d 891, 356 Mo. 622. 
Tenn.—Bowen v. Metropolitan Life 
Ins. Co., 67 S.W.2d 164, 17 Tenn. 
App. 322. 

Tex.—Thompson v. Janes, Civ.App., 
227 S.W.2d 330—Hassell v. Rose, 
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Civ.App., 199 S.W. 845, dismissed 
for want of jurisdiction. 

Va.—Levine’s Loan Office v. Starke, 
124 S.E. 206, 139 Va. 721. 

4 C.J. p 509 note 35. 

Additional transcript 

A so-called “additional transcript," 
certified by the clerk of the court be¬ 
low, must be brought to the appel¬ 
late court by writ of certiorari. 

Ind.—Brownstown Water & Light Co. 
v. Hewitt, 124 N.E. 67, 63 Ind.App. 
6 . 

Matters proper to have brought up 

(1) Affidavit of service of notice of 
appeal originally filed with clerk of 
trial court. 

Idaho.—Common School Dist. No. 58 
of Kootenai County v. Lunden, 233 
P.2d 806, 71 Idaho 486. 

(2) Docket entries including writ¬ 
ten notice to reporter to transcribe 
his notes. 

Miss.—Redmond v. Hilliard, 199 So. 
83, 190 Miss. 839. 

(3) Certified copy of pleadings in 
main case on appeal from judgment 
in garnishment proceeding. 

Tex.—Harrisburg Nat. Bank v. Geo. 
C. Vaughan & Sons, Civ.App., 204 
S.W.2d 9. 

(4) Pleas tendered by defendant 
and the order of trial judge relative 
thereto, where material to appeal 
taken by plaintiff from judgment on 
directed verdict. 

Fla.—Red Top Cab & Baggage Co., 
for Use and Benefit of Fontaine v. 
Domer, 31 So.2d 409, 159 Fla. 366. 

(5) Instructions not incorporated 
in record as originally filed. 

Cal.—Stephenson v. Phoenix Wood & 
Coal Co., 163 P.2d 457, 71 C.A.2d 
788. 

(6) Material findings of fact by 
trial judge. 

N.J.—Dick v. Dorman, 24 A.2d 577, 
128 N.J.Law 134. 

(7) Nunc pro tunc order that mo¬ 
tion for new trial was granted on 
ground of insufficiency of evidence to 
sustain verdict 

Cal.—Sternbeck v. Valinder, 97 P.2d 
997, 36 C.A.2d 346. 
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record is not correctly certified, the remedy is by 
certiorari. 90 Matters which it has been held prop¬ 
er to bring up include any portion of the record in¬ 
advertently omitted 90 * 5 or which could have been 
initially inserted, 90 - 10 matters material to the ap¬ 
peal and properly in the record of the lower court 
but omitted from the appellate record, 91 additional 
evidence essential to an intelligent and proper de¬ 
cision of the issues presented on the appeal, 91 - 5 
records, papers, documents, and other matter neces¬ 
sary to dispose of the appeal, 91 * 10 and a copy of 
the judgment appealed from. 91 - 15 An appellant, 
however, may not be permitted, in effect, to go out 
and make up a record and then bring it up by a 
writ of certiorari. 92 

Original records or papers . Ordinarily an appel¬ 
late court can order original exhibits in a cause 
appealed to it be transmitted to it, if an examina¬ 


tion of the record shows that a consideration of 
such exhibits is necessary to a proper determination 
of the issues; 93 but a subpoena duces tecum will 
not ordinarily issue to bring up original records to 
the appellate court unless they are so bulky that 
copying them would cause great expense and delay, 
or unless it is important that the court should in¬ 
spect the originals in order to arrive at a correct 
decision. 94 

Under a rule of court providing that whenever 
it shall, in the opinion of the judge or chancellor, 
be necessary or proper that original papers of any 
kind should be inspected in the reviewing court, such 
judge or chancellor may make such rule or order 
for safekeeping, transporting, and return of such 
original papers as to him may seem proper, and 
that such papers will be considered in connection 
with the transcript, it has been held that the rule 


(S) Record of trial court as to 
opening: and closing: date of term. 
Idaho.—Robinson v. Robinson, 212 P. 
2d 1031, 70 Idaho 122. 

(9) Stipulation entered into after 
service of notice of appeal signed by 
all the attorneys, authorizing settle¬ 
ment of reporter's transcript and con¬ 
stituting a part of the original files 
below. 

Idaho.—Guiles v. Kellar, 195 P.2d 
367, 68 Idaho 400. 

(10) Supplemental transcript recit¬ 
ing the date of the filing of original 
prsecipe for summons and reciting 
date of the issuance of original sum¬ 
mons, where it might be considered 
arguable whether limitations had bar¬ 
red plaintiff's claim. 

Fla.—Red Top Cab & Baggage Co., 
for Use and Benefit of Fontaine, v. 
Doraer, 31 So.2d 409, 159 Fla. 366. 

(11) Transcript of proceedings on 
voir dire examination of jurors. 

Mo.—Lindsey v. Rogers, App., 220 S. 
W.2d 937. 

Mont.—Francis v. Heidel, 68 P.2d 583, 
104 Mont. 580. 

90. IncL—McAllister v. State, 81 Ind. 
256. 

90.5 Mo.—Lieffring v. Birt, 204 S.W. 
2d 935, 356 Mo. 1092—Whealen v. 
St. Louis Soft Bail Ass'n, 202 S.W. 
2d 891, 356 Mo. 622. 

Gibson v. Metropolitan Life Ins. 
Co., App., 204 S.W.2d 439. 

90.10 Acts after judgment 
Respondent’s motion for augmenta¬ 
tion of record for purpose of support¬ 
ing his contention that appellants by 
their acts following the judgment af¬ 
firmed the judgment was allowed, 
where motion sought to supply a rec¬ 
ord of what actually happened which 
could initially have been inserted. 
Idaho.—Henderson v. Nixon, 168 P.2d 
594, 66 Idaho 780. 


91. Cal.—In re Burnett’s Estate, 79 
P.2d 89, 11 C.2d 259—Evans v. Gib¬ 
son, 17 P.2d 701, 217 C. 171—Staf¬ 
ford v. Geary, 3 P.2d 10, 213 C. 650 
—Security-First Nat. Bank of Los 
Angeles v. Ruddle Properties, 295 
P. 343, 211 C. 346. 

Parker v. Shell Oil Co., 130 P.2d 
158, 55 C.A.2d 48—Nevin v. Mallon, 
29 P.2d 303, 136 C.A 571—Carter 
| v. Carr, 27 P.2d 940, 136 C.A. 60— 
Brandes v. Rucker Fuller Desk Co., 
280 P. 379, 100 C.A 512—Gulf Mail 
S. S. Co. v. W. A Hammond S. S. 
Co., 227 P. 940, 67 C.A. 424—Ram¬ 
sey v. California Packing Corpora¬ 
tion, 201 P. 481, 51 C.A. 517. 

Fla.—Red Top Cab & Baggage Co., 
for Use and Benefit of Fontaine v. 
Domer, 31 So.2d 409, 159 Fla. 366. 
Ill.—Anderson v. Karstens, 130 N.E. 
338, 297 Ill. 76. 

Md.—Barton v. Tabler, 37 A2d 266, 
183 Md. 227. 

Nev.—Quinn v. Quinn, 292 P. 620, 53 
Nev. 68. 

Tex.—National Life & Accident Ins. 
Co. of Nashville, Tenn. v. Jackson, 
Civ.App., 106 S.W.2d 1063. 

Material matter omitted by mistake 
Mo.—Gildehaus v. Jones, 200 S.W.2d 
523, 35 Mo. 8. 

91.5 Cal.—Kuhn v. Ferry & Hensler, 
197 P.2d 792, 87 C.A2d 812—Frank¬ 
ish v. Federal Mortg. Co., 82 P.2d 
962, 28 C.A2d 499. 

Portion of answer 

Omission from reporter’s transcript 
of portion of witness’ answer to ques¬ 
tion may be ordered brought up. 

Cal.—Birkhofer v. Krumm, 72 P.2d 
899, 23 C.A2d 269. 

Matters not appearing in reporter’s 
transcript 

Clerk of trial court was without 
power to include in record for ap¬ 
pellate court any matters of evidence 
not appearing in stenographer’s tran¬ 
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script of evidence, and certiorari 
would not lie to require him so to do. 
Where stenographer’s transcript of 
evidence was incomplete, defect in 
record could be cured by proper cor¬ 
rection of stenographer’s transcript 
in manner provided by statute be¬ 
fore it became a part of record. 
Miss.—Williams v. State, 172 So. 746, 
178 Miss. 694. 

91.10 N.C.—City of Sanford v. 
Southern Oil Co., 93 S.E.2d 560, 
244 N.C. 388. 

91.15 Ga.—Northwest Atlanta Bank 
v. Zee, 26 S.E.2d 183, 196 Ga. 114. 
Mo.—Whealen v. St. Louis Soft Ball 
Ass’n, 202 S.W.2d 891, 356 Mo. 622. 

Gibson v. Metropolitan Life Ins. 
Co., App., 204 S.W.2d 439—Schrein¬ 
er v. City of St. Louis, App., 203 S. 
W.2d 678. 

92. Tex.—Hamilton v. Eiland, Civ. 
App., 181 S.W. 260. 

93. Cal.—Walsh v. Walsh, 239 P.2d 
472, 108 C.A2d 575—Kuhn v. Ferry 
& Hensler, 197 P.2d 792, 87 C.A2d 
812. 

Idaho.—Eldridge v. Payette-Boise 
Water Users’ Ass’n, 296 P. 1022, 50 
Idaho 347. 

Md.—Curtis Bay Towing Co. v. Dean, 
199 A 521, 174 Md. 498, certiorari 
denied 59 S.Ct. 92, 305 U.S. 628, 83 
L.Ed. 402. 

94. Ky.—Smith v. Berry, 169 S.W. 
478, 159 Ky. 721. 

Matters not mentioned in direction 
Where a schedule directing the 
parts of record to be copied omitted 
a direction to copy certain deposi¬ 
tions used, appellant is not entitled 
to have the originals filed in the 
court of appeals, and a subpoena 
duces tecum will not issue-therefor. 
Ky.—Harrison v. Union Stove Co., 197 
S.W. 799, 177 Ky. 409. 
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provided the only method by which original papers 
could be made a part of the record on appeal, and 
that a motion for a writ of certiorari to bring up 
original papers would be denied. 95 The appellate 
court will not issue a writ of certiorari to require 
the trial court or clerk thereof to send up the orig¬ 
inals of exhibits introduced in evidence in the case, 
where they are part of public records and are re¬ 
quired to remain available for the use of the pub¬ 
lic, 95 * 5 nor will it require the trial court or clerk 
thereof to send up the originals of exhibits which 
were introduced in evidence and then withdrawn 


by the applicant pursuant to an agreement to pro- 
vide copies for the record on appeal. 95 * 10 

A motion to produce exhibits in the appellate 
court must be overruled where there is no formal 
call therefor in the bill of exceptions. 96 

b. Immaterial or Unnecessary Matters 

An order of diminution or writ of certiorari will not 
issue to supply immaterial matters, which will not aid or 
affect the determination of the appeal. 

An order of diminution of the record, or similar 
order, 97 or a writ of certiorari, 98 will not issue for 


95. Miss.—Sovereign Camp, W. O. 
W. v. Duncan, 165 So. 546, 175 Miss. 
724. 

95.5 Miss.—Gaw v. City of Holly 
Springs, 87 So.2d 252. 

95.10 Mo.—Gaw v. City of Holly 
Springs, supra. 

96. Mo.—Craven v. Midland Milling 
Co., 241 S.W. 658, 209 Mo.App. 557. 

97. Cal.—Moore v. Bowes, 64 P.2d 
423, 8 C.2d 162—Supreme Grand 
Lodge of Ancient and Mystical Or¬ 
der Rosae Crucis v. Smith, 61 P.2d 
449, 7 C.2d 510—In re Yoder, 251 P. 
205, 199 C. 699—Pickerill v. Strain, 
239 P. 323, 196 C. 683. 

Hadges v. Iverson, 212 P.2d 917, 
95 C.A.2d 436—Dresser v. Southern 
California Edison Co., 82 P.2d 965, 
28 C.A.2d 510—Goudal v. Cecil B. 
De Mille Pictures Corporation, 5 P. 
2d 432, 118 C.A. 407, hearing denied 
7 P.2d 174, 118 C.A. 407. 

Conn.—Hartmann Brewing Co. v. 

Hartmann, 91 A. 190, 88 Conn. 211. 
Fla.—Mingo v. Cain, 34 So.2d 456, 160 
Fla. 254. 

Ga.—Delray, Inc., v. Piedmont Inv. 
Co.. 21 S.E.2d 420, 194 Ga, 319, 142 
A.L.R. 1116. 

State Revenue Commission v. Ed¬ 
gar Bros. Co., 190 S.E. 623, 55 Ga. 
App. 505, reversed on other grounds 
194 S.E. 505, 185 Ga. 216, appeal 
dismissed 58 S.Ct. 761, 303 U.S. 626, 
82 L.Ed. 1088, conformed to 197 S. 
E. 332, 57 Ga.App. 901, and vacated 
on other grounds 197 S.E. 332, 57 
Ga»App. 901. 

Ill.—Foley Brokerage Co. v. Gordon, 
60 N.E.2d 636, 325 IlLApp. 690. 
N.H.—Dziedzie v. Newmarket Mfg. 

Co., 136 A. 261, 82 N.H. 472. 

Tenn.—Langford v. Vanderbilt Uni¬ 
versity, 287 S.W.2d 32. 

Exhibit not shown material 
A motion for a diminution of the 
record to include alleged omitted 
copies of exhibit and petition was 
denied, where counsel expressed the 
desire to introduce certificates, and, 
after obtaining the court’s assent, 
proceeded with other testimony with¬ 
out having the exhibit marked or 
filed, and the alleged exhibit was not 


shown to be material to the deter¬ 
mination of the merits. 

Cal.—In re Carniglia’s Guardianship, 
24 P.2d 944, 134 C.A. 106. 

Substantial effect on merits 
Omission which can be corrected 
under statute must “substantially af¬ 
fect merits of Judgment or decree” 
appealed from, and absence of copy 
of proof of service of notice of ap¬ 
peal is not such an omission. 

Or.—Schaefer v. Montgomery Ward 
& Co., 120 P.2d 235, 167 Or. 679. 

To obtain certification, as to waiver 
of findings * 

The trial court having made find¬ 
ings of fact, no presumption arises 
that appellants waived findings on 
any issue, so no purpose would be 
served by granting their application 
for order to trial judge to certify 
whether they waived findings. 

Cal.—Coveil v. Lee, 230 P. 208, 69 C. 
A. 1. 

To bring up documents supporting 
motion to vacate 

Appellant was not entitled to an 
order requiring the county clerk to 
certify to the supreme court docu¬ 
ments supporting a motion to vacate 
judgment after appeal was perfected 
on the basis of an alleged mistake 
of fact, where the lower court was 
without jurisdiction to vacate the 
judgment on the grounds complained 
of. 

Or.—Blanchard v. Makinster, 290 P. 
1098, 137 Or. 58. 

98. Fla—Scott v. National City 
Bank of Tampa, 124 So. 810, 98 
Fla 908, followed in Courtney v. 
Sayles, 149 So. 560, 111 Fla. 354. 
Miss.—Brown v. Sutton, 120 So. 820, 
158 Miss. 73. 

Tex.—Spence v. Fenchler, 180 S.W. 
697, 107 Tex. 443. 

Texas Indemnity Ins. Co. v. Moss, 
Civ.App., 18 S.W.2d 712. 

4 C.J. p 509 note 38. 

Bringing up bills of exception futile 
Certiorari will not be granted ap¬ 
pellee to bring up bills of exception 
to the exclusion of instruments show¬ 
ing jurisdiction, where it would be 
idle, not only because the instru¬ 
ments are not set out in the bills, but 
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because appellee has no briefs con¬ 
taining cross assignments and propo¬ 
sitions thereunder which would in¬ 
voke the appellate court's jurisdic¬ 
tion to determine whether there was 
error in the exclusion. 

Tex.—Texas Indemnity Ins. Co. v. 
Moss, supra. 

To bring up original petition. 

A motion for certiorari to correct 
the record, filed subsequent to sub¬ 
mission, alleging that the purported 
petition contained in the record was 
not the petition on which the judg¬ 
ment was rendered, but was an 
amended petition not filed until after 
hearing, was denied since to allow 
the motion would not affect either 
appellee or appellant, nor would it 
aid the court. 

Tex.—Trimble v. Hawkins, CivA.pp., 
197 S.W. 224. 

To make absence of order apparent 
Certiorari will not be granted to 
make the absence of an order calling 
special session of court from the 
minutes more apparent, since the 
judgment is not void on that ground. 
Ala.—Doty v. Pope, 101 So. 883, 213 
Ala. 4. 

Unnecessary showing of notice of 
appeal 

Certiorari to bring up an appeal 
judgment correcting a former order, 
thus vacating the judgment appear¬ 
ing in the transcript showing notice 
of appeal will be denied as thrusting 
additional work on the court, since 
the appellate court would retain ju¬ 
risdiction even though the motion 
were granted, since affidavits of coun¬ 
sel were filed showing that notice of 
appeal was given. 

Tex.—Slaughter v. Slaughter, Civ. 
App., 276 S.W. 724. 

Unnecessary to send np copy of ex¬ 
ecution t 

Certification to the supreme court 
by certiorari, of execution, will not 
be required by one appealing from & 
decision overruling a motion to quash 
it because not issued until over a 
year after judgment, without re¬ 
vivor by scire facias, in the absence 
of a showing that judgment was not 
recorded since recordation would suf¬ 
ficiently preserve the judgment. 
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the purpose of bringing up immaterial or unneces¬ 
sary matter, as where the record is sufficient for 
the purpose of review, and the omitted matter, if 
supplied, will not affect the determination of the 
appeal, 98 * 5 or aid therein. 98 * 10 

c. Matters to Affirm or Reverse 

Certiorari may issue on the motion of the court in 
order to enable it to affirm, but not to reverse, a judg¬ 
ment. 

Certiorari is sometimes awarded by the court of 


its own motion for its own satisfaction in order to 
enable it to affirm a judgment, but never to supply 
matter to enable the court to reverse a judgment" 

d. Matters Not of Record or Not Considered 
Below 

Certiorari, or other similar remedy, will not issue to 
bring up matters not of record, or matters not considered 
below. 

An order of diminution of the record, or similar 
order, 1 or certiorari, 2 will not be issued to bring up 


Ala.—Jones v. Jefferson County, 108 
So. 760, 215 Ala. 19, followed in 108 
So. 761, 215 Ala. 19. 

96-5 Cal.—In re Jacobson’s Guard¬ 
ianship, 182 P.2d 537, 30 C.2d 312. 

Conley v. Apablasa, 109 P.2d 367, 
42 C.A.2d 565. 

Mo.—In re Nelson’s Estate, App., 185 
S.W.2d 890. 

98.10 Cal.—Plott v. York, 81 P.2d 
446. 27 C.A.2d 618. 

Ga.—Hancock v. Gunter, 24 S.E.2d 
772, 195 Ga. 646. 

9®. Fla.—Turman v. Whaley, 32 So. 
811, 43 Fla. 284. 

Mont.—Corpus Juris Secundum quot¬ 
ed in Francis v. Heidel, 68 P.2d 
583, 585, 104 Mont. 580. 

4 C.J. p 509 notes 39, 40. 

1* Cal-—Hiett v. Inland Finance Cor¬ 
poration, 259 P. 1102, 202 C. 277— 
Martin v. Pacific Gas & Electric 
Co., 234 P. 321, 195 C. 544. 

In re Knapp’s Estate, 213 P.2d 
408, 95 C.A.2d 536—Price v. Price, 
194 P.2d 101, 85 C.A.2d 732—In re 
Hobart’s Estate, 187 P.2d 105, 82 
C.A.2d 502—Shively v. Kochman, 
68 P.2d 255, 20 C.A.2d 688—In re 
Carniglia's Guardianship, 24 P.2d 
944, 134 C.A. 106—-Stern v. Hill¬ 
man, 292 P. 1011, 109 C.A. 294— 
Wulferdinger v. Pickwick Stages 
System, 288 P. 93, 105 C.A. 509— 
Schelling v. Thomas, 274 P. 755, 96 
C.A. 682—Ferguson v. Oildale Mut 
Water Co., 248 P. 256, 78 C.A. 74— 
Lapique v. Kelley, 228 P. 355, 67 C. 
A, 531—Garin v. Pelton, 208 P. 693, 
57 C.A. 769. 

Conn.—Hartmann Brewing Co. v. 
Hartmann, 91 A. 190, 88 Conn. 211. 

Ga.—Kinney v. Mayor of City of Mill- 
edgeville, 196 S.E. 467, 185 Ga. 866. 

Idaho.—Bedford v. Gem Irr. Dist., 4 
P.2d 366, 51 Idaho 105—Corpus Ju¬ 
ris cited in Eldridge v. Payette- 
Boise Water Users’ Ass’n, 296 P. 
1022, 50 Idaho 347—JSnyder v. Ray¬ 
mond, 285 P. 478, 48 Idaho 810— 
Newby v. City of St. Anthony, 284 
P* 1028, 48 Idaho 608—Pedersen v. 
Moore, 184 P. 475, 32 Idaho 420. 

Nev.—In re Mollart, 65 P.2d 676, 58 
Nev. 329—Brearley v. Arobio, 19 P. 
2d 432, 54 Nev. 382. 

Record proper 

An order for a diminution of the 


record is to bring up something 
which is a part of the record proper 
but omitted therefrom. 

Nev.—Taylor v. Taylor, 72 P.2d 1105, 
58 Nev. 149. 

Documents not filed below 

The leaving of documents upon the 
trial court clerk’s desk after the 
hearing was concluded, and with a 
statement that they were withdrawn, 
was not a ’‘filing” entitling appellant 
to have the documents incorporated 
in the clerk’s record upon motion of 
diminution of the record. 

Cal.—In re Carniglia’s Guardianship, 
24 P.2d 944, 134 C.A. 106. 
Incorporation in record must be 
shown 

Appellee’s motion to add to the 
transcript of record, on appeal from 
an order appointing a receiver in an 
ancillary proceeding, pleadings and 
evidence in the main proceedings, on 
which the chancellor was alleged to 
have acted in appointing the receiv- j 
er, should be denied where the in¬ 
corporation thereof in the record in 
the ancillary proceeding was not 
shown. 

Fla.—Atlas Land Corporation v. Nor¬ 
man, 156 So. 885, 116 Fla. 800. 

Map not submitted to trial court 
A motion requesting diminution of 
record, and permission to supply a 
map never submitted to the trial 
court, was denied. 

Cal.—People v. Southern Pac. R. Co., 
72 P.2d 254, 23 C.A.2d 200. 

Idaho.—Eldridge v. Payette-Boise 
Water Users’ Ass’n, 296 P. 1022, 50 
Idaho 347. 

Memorandum of decision of trial 
court 

The appellate court cannot require 
the trial court to make his memoran¬ 
dum of decision a part of the finding. 
Conn.—Barlow Bros. v. Lunny, 128 A. 
115, 102 Conn. 152. 

Proposed findings of fact and con¬ 
clusions of law which were not filed 
in the trial court or made a part of 
the record in the trial court will not 
be included in the appeal record on 
motion to augment the record. 

Cal.—Howard v. Howard, 259 P.2d 41, 
119 C.A.2d 122. 

Supplemental transcript 
An application by appellant, 
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through a suggestion of diminution 
of the record, for an order of the ap¬ 
pellate court directing the prepara¬ 
tion of a supplemental transcript 
containing matters not brought up by 
reason of appellant’s failure to give 
the proper notice to the clerk below, 
must be denied, as such relief, if it 
can be given at all, must be sought 
in the lower court. 

Cal.—Espinosa v. Gould, 190 P. 481, 
47 C.A. 316. 

Unmarked deposition 

The appellate court could not di¬ 
rect the certification of a rejected 
deposition for impeachment where 
the deposition did not impeach the 
party on the ground claimed and was 
not marked for identification during 
the trial. 

Cal.—Wulferdinger v. Pickwick Stag¬ 
es System, 288 P. 93, 105 C.A. 509. 
Where no brief of evidence is on file 
Where the trial court clerk’s cer¬ 
tificate showed that no brief of evi¬ 
dence was on file in his office, and it 
is therefore impossible for a brief of 
evidence to be transmitted to the 
court of appeals, an order directing 
him to supplement the record by 
transmitting a copy of the brief 
would be futile. 

Ga.—Marshall v. Royal Ins. Co., 123 
S.E. 912, 32 Ga.App. 486. 

In Maine, under statute, where a 
case is pending on report before the 
supreme court it can grant plaintiff’s 
motion to supplement the record by 
adding newly discovered evidence. 
Me.—Lang v. Chase, 153 A. 353, 130 
Me. 56. 

2. Ark.—Denton v. Young, 223 S.W. 
380, 145 Ark. 147. 

Miss.—Delta Chevrolet Co. v. Waid, 
51 So.2d 443, 211 Miss. 256—Sims 
v. Crecink, 45 So.2d 737, 208 Miss. 
873—Brown v. Sutton, 121 So. 835, 
158 Miss. 78. 

N.C.—Hall v. Hall, 71 S.E.2d 471, 235 
N.C. 711. 

Tex.—Withers v. Bolliger, Civ.App., 
66 S.W.2d 427 (first case)—Miller 
v. Shelby County Inv. Co., Civ.App., 
30 S.W.2d 668—Browne Grain Co. 
v. Farmers’ & Merchants’ Nat 
Bank of Abilene, Civ.App. t 173 S.W. 
942. 

4 C.J. p 509 note 41. 
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matters not of record or not considered in the court 
below, since, to add matters not already part of the 
record, relief, in the first instance, must be sought 
in the lower court. 3 Such a proceeding has also 
been held not the proper method by which to bring 
before an appellate court factual matters occurring 
after the rendition of the judgment and which tend 
to show that the appeal has become moot. 3 - 5 

These remedies are not available where there is 
no authentic portion of the record in the appellate 
court ; 4 where the matter sought to be added would 
be improper in the appellate record, 5 as where, on 
appeal on the judgment roll alone, the matter sought 
to be added forms no proper part of the clerk’s 
transcript on appeal; 5 - 5 where to bring up the par¬ 
ticular matter requested would be in derogation of 
statute or rule of court; 5 - 10 or where the alleged 
defect does not appear on the face of the record. 6 
Furthermore, the appellate court may not order 
brought up court rulings and records which should 
be embraced in a bill of exceptions, 6 - 5 or matters 


APPEAL & ERROR § 1135 

of evidence where the evidence sought to be brought 
up is omitted from the bill of exceptions. 7 Ac¬ 
cording to the practice under some statutes or rules 
of court, a suggestion of a diminution is not the 
proper means of bringing to the appellate court 
any matter not contained in the brief of evidence 
at the time the transcript was made and certified, 8 
and it will not be granted to bring up portions of 
the documentary evidence inadvertently omitted 
from the brief of evidence, -where it was not sug¬ 
gested that the brief of evidence appearing in the 
record was not the true copy of the approved brief 
on file. 8 - 5 

Appeal from intermediate court . Where the 
higher court will not review any matter, other than 
fundamental error, on writ of error unless it has 
been first presented to the intermediate court, cer¬ 
tiorari to bring up an amended motion for new trial 
will be overruled where it had not been presented 
in the intermediate court. 9 


Demurrer 

Where plaintiff’s demurrer was 
dictated into the record, and the 
court reporter was not given stat¬ 
utory notice, demurrer could not be 
brought up on certiorari. 

Miss.—Peck & Hills Furniture Co. 
v. Greer, 146 So. 311, 166 Miss. 249, 
motion sustained 148 So. 387, 166 
Miss. 249. 

Matters judicially noticed by trial 
court 

On appeal in an action to enjoin 
execution of a judgment, certiorari 
will not issue to the clerk of the 
district court to direct him to per¬ 
fect the record by cerifying such 
judgment to the reviewing court on 
the theory that the court below had 
judicial knowledge of such judgment. 
Tex.—Withers v. Bolliger, Civ.App., 
66 S.W.2d 427 (second case). 
“Where the error is not apparent 
upon the face of the record, but is 
alleged to exist in matters dehors 
the record and related thereto, the 
common practice is to apply to the 
reviewing tribunal for a writ of cer¬ 
tiorari to bring before it, in aid of 
the record, the outbranches thereof.” 
N.J.—Corn v. Kaplan, 139 A. 12, 13, 
103 N.J.Law 628. 

3. Cal.—Martin v. Pacific Gas & 
Electric Co., 234 P. 321, 195 C. 544. 

Espinosa v. Gould, 190 P. 481, 47 
C.A. 316. 

Ga.—Buffington v. Bank of College 
Park, 122 S.E. 50, 157 Ga. 570. 
Ind.—Ferris v. State, 151 N.E. 4, 197 
Ind. 385. 

Judgment roll in a different action 
-Cal.—Holmes v. Hatch, 80 P.2d 70, 11 
Cal.2d 376. 


Statutory provisions authorizing 
the court to require the clerk to 
certify and send up a portion of the 
record not brought up, which is 
deemed necessary for adjudication of 
issues, and authorizing the court to 
consider as a part of the record an 
admission in writing of the opposite 
party of the existence of an omitted 
part of the record, refer only to the 
record actually made and existing 
in the court below; such record can¬ 
not be augmented or altered by the 
trial judge or agreement of counsel. 
Ga—Powell v. Griffith, 142 S.E. 466, 
38 GaApp. 40. 

3.5 Cal.—Gavin v. Landfair Realty 
Corporation, 87 P.2d 1012, 13 C. 
2d 56. 

To supply subsequent agreement 
Diminution of the record to supply 
an agreement of the parties subse¬ 
quent to preparation of the tran¬ 
script, rendering the issue on appeal 
moot, could not be granted. 

Idaho.—Bedford v. Gem Irr. Dist., 
4 P.2d 366, 51 Idaho 105. 

4. Ohio.—Hedger v. Hammond, 
App., 192 N.E. 10. 

Wash.—Church v. Church, 213 P. 489, 
124 Wash. 4. 

4 C.J. p 510 note 42. 

5. Nev.—Peri v. Jeffers, 292 P. 1, 
53 Nev. 49, rehearing denied 293 P. 
25, 53 Nev. 49. 

Transcript made under void notice 
A writ of certiorari will not be is¬ 
sued by the supreme court to bring 
up a transcript of evidence, made by 
a stenographer pursuant to a void 
notice, from the court below. 

Miss.—Dunn v. Green, 86 So. 852, 
I 124 Miss. 602. 


5.5 Cal.—Consolidated Produce Co. 
v. Takahashi, 127 P.2d 281, 52 CA. 
2d 753—Tarvin v. Davey, 124 P.2d 
624, 51 C.A.2d 296. 

Excerpts of testimony and exhibits 
On appeal on the judgment roll 
alone, a motion for diminution of 
record to bring up certified and au¬ 
thenticated excerpts of testimony 
and exhibits must be denied, the 
statute relating to certification of 
copies being inapplicable. 

Cal.—Stoltenberg v. Harveston, 26 P. 

2d 833, 219 C. 406. 

Exhibits 

Where the appeal is on the judg¬ 
ment roll alone, a motion for aug¬ 
mentation of the record so as to 
make certain exhibits introduced in 
evidence a part of the record will be 
denied. 

Cal.—Tyler v. Larson, 235 P.2d 39, 
106 C.A2d 317. 

5.10 Va.—Claud v. Pulley, 194 S.E. 
670, 169 Va. 467. 

6. Ind.—-Peoria M. & F. Ins. Co. v. 
Walser, 22 Ind. 73. 

6.5 Nev.—In re Mollart, 65 P.2d 676, 
58 Nev. 329. 

7. Ga.—Porter v. Watson, 181 S.E. 
680, 51 Ga.App. 848. 

Nev.—Warren v. Wilson, 210 P. 204, 
46 Nev. 272, rehearing denied 210 
P. 997, 46 Nev. 272, and motion 
denied 212 P. 497, 46 Nev. 272. 

4 C.J. p 510 note 44. 

8. Ga.—Clark v. State, 36 S.E. 297, 
110 Ga. 911. 

a5 Ga.—Stepp v. Stepp, 25 S.E.2d 
6, 195 Ga. 595. 

9. Tex.—Blackmon v. Trail, Com. 
App., 12 S.W.2d 967. 
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§§ 1135-1136 APPEAL & ERROR 

Contest as to ability to pay, or give security for, 
costs of appeaL Where the appellate court has de¬ 
layed the appeal until the lower court can deter¬ 
mine a contest with respect to the ability of ap¬ 
pellant to pay, or give security for, the costs of 
appeal, when the contest has been determined, ei¬ 
ther party, by agreement or on order of the lower 
court, may present a supplemental record containing 
the new matter to the appellate court, or he may se¬ 
cure an order from the appellate court to have the 
record thereof sent up from the lower court. 9 - 5 

§ 1136. Proceedings 

The proceedings for certiorari or other similar remedy 
to bring up the record must be in accord with the statutes 
and ruies of court. 

The proceedings for certiorari or other remedies 
to bring up the record of the lower court so as to 
correct omissions or defects in the record on ap¬ 
peal must be in accord with the statutes or rules 
of court of the particular jurisdiction. 9 - 50 Under 
some statutes or rules of practice a party may pro¬ 
ceed by writ of mandate or by motion for diminu¬ 
tion of the record. 9 - 55 Under other statutes or 
rules, the proper practice, where it is desired to 
have the appellate court retain jurisdiction, is to 
suggest a diminution of the record and ask for 
leave to supply the missing parts, in which event 
the consideration of the cause on appeal will be 
stayed pending the completion of the record in the 
trial court and the filing of a supplemental tran¬ 
script. 9 - 60 

Under still other statutes or rules, the procedure 
on an allegation of diminution of the record or 
failure truly to return any fact or facts by the 
lower court is to obtain an order from the supreme 
court ruling the judge of the lower court to certify 


as to any fact or facts claimed to be material and 
not found in the case as agreed or settled and sent 
up. 10 Where appellee makes a specific denial of 
the correctness of appellant’s abstract, the proper 
way for appellant to take issue with such denial, 
under some rules, is to have the record in question 
certified to the appellate court. 10 - 5 Where it is no 
part of the duty of the clerk of the lower court to 
prepare or amend a bill of exceptions, on petition 
for a writ of certiorari, the record and bill of ex¬ 
ceptions should not be returned to the clerk. 11 

According to the practice in some jurisdictions, 
a party seeking to add additional matter to the tran¬ 
script should first seek to amend his directions to 
the clerk so as to include such matter, before ap¬ 
plication is made for certiorari upon suggestion of 
diminution of the record. 12 

When it is desired that original papers used in 
the trial below shall accompany the transcript, the 
proper practice is to obtain an order of the trial 
court to this effect, and until such order is ob¬ 
tained certiorari will not issue to bring up such 
papers. 13 

In some instances where there was no dispute as 
to the matters sought to be added to the record, the 
appellate court, in order to avoid delaying the dis¬ 
position of the case, has treated them as being be¬ 
fore it and a part of the appeal record, instead of 
having them formally brought up. 13 - 5 

Consent . Omitted portions of a record may be 
added by consent if the court thinks they are perti¬ 
nent and should be brought up by issuance of a 
writ of diminution, and even though consent is not 
given, where counsel for appellee agrees thereto, 
the appellate court may consider omitted matter it 
thinks properly belongs in the record, without the 


9.5 Tex.—Smirl v. Globe Labora¬ 
tories, 188 S.W.2d 676, 144 Tex. 41. 
9.50 Proper remedy 

(1) If transcript certified by clerk 
of the trial court as a true and cor¬ 
rect copy of the proceedings of that 
court is not correct, the remedy is to 
ask for a writ of certiorari to com¬ 
plete it. 

Ala.—Johnson v. Bryars, 86 So.2d 
371, 264 Ala. 243. 

(2) Usual procedure is to have the 
bill of exceptions as signed tran¬ 
scribed and certified to the supreme 
court on certiorari. 

Ala.—J. R. Watkins Co. v. Stimpson, 
6 So.2d 430, 242 Ala. 359. 
Certificate of trial judge and 
eourtroom clerk concerning the cir¬ 
cumstances under which a motion 
for directed verdict was made may 
be used to augment record. 


Cal.—Gibson v. Southern Pac. Co., 
290 P.2d 347, 137 C.A2d 337. 

9.55 Cal.—Parker v. Shell Oil Co., 
130 P.2d 158, 55 C.A2d 48. 

9.60 Ill.—People ex rel. Waite v. 

Bristow, 62 N.E.2d 545, 391 Ill. 101. 
Not in lien of mandamus 

Motion for diminution of record 
cannot be employed in lieu of man¬ 
damus. 

Ohio.—Green v. Sullivan, App., 38 N. 
E.2d 926, first case. 

By following this practice the ap¬ 
peal remains on the docket and with¬ 
in the jurisdiction of the appellate 
court. 

Ill.—People ex rel. Waite v. Bristow, 
62 N.E.2d 545, 391 Ill. 101. 

10. Smith v. Wendkos, 170 A. 858, 
112 N.J.Law 391. 
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Continental Adjustment Corp. v. 
Melko, 193 A. 711, 15 N.J.Misc. 590. 

10.5 Iowa.—Ranee v. Gaddis, 284 N. 
W. 468, 226 Iowa 531. 

Motion to strike appellee’s amend¬ 
ment to appellant’s abstract is not 
the proper procedure. 

Iowa.—Ranee v. Gaddis, supra. 

11. Ind.—Slinkard v. Sentinel 
Printing Co., App., 142 N.E. 656. 

12. Fla.—Berry v. Barnett, 78 So. 
46, 75 Fla. 268. 

13. Ala.—Wesson v. Taylor, 6 So.2d 
10, 242 Ala. 340. 

Tex.—Bonnett-Brown Sales Service 
Co. v. Denison Morning Gazette, 
Civ.App., 201 S.W. 1044. 

13.5 Miss.—Sly v. Gilliland, 42 So. 
2d 393, 207 Miss. 356. 
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necessity of issuing a writ. 15 * 1 ® Appellee may con¬ 
sent that appellant’s motion for certiorari go over 
to a subsequent term. 14 

Hearing . A hearing on a petition asking leave 
to augment the appeal record is not a matter of 
right. 14 - 5 

§ 1137. -Application 

a. Mode of application 

b. Parties to application 

c. Notice of application 

d. Requisites of application 

a. Mode of Application 

An application fop certiorari or similar remedy to 
correct or augment the record on appeal must be made 
in accordance with the requirements of statute or rule 
of court, and ordinarily it may be made by motion di¬ 
rected to the legal holder of the record sought for cor¬ 
rection. 

A party who desires to correct an omission in 
the record on appeal must apply therefor in ac¬ 
cordance with the statutes or rules of court of the 
particular jurisdiction. 14 - 10 An application for a 
writ of certiorari may be made by motion, 15 which 
must, in some states, be in writing, 16 and must be 
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directed to the tribunal, officer, person, or body 
who in legal contemplation has the custody or con¬ 
trol of the record of the proceedings to be certi¬ 
fied. 17 Under some statutes and rules of court a 
motion for an order directing a diminution of the 
record on appeal must be made to the proper court 
below. 17 - 5 Where the record of the trial court is 
sought to be changed or corrected, application for 
correction must be made in the first instance in the 
trial court; then an application for a writ of cer¬ 
tiorari may be filed in the appellate court. 18 

It is bad practice to file a motion to strike a 
motion for the diminution of the record, which goes 
to the merits of such motion. 19 

Time. An appellant must use reasonable diligence 
in applying for certiorari to correct the record on 
appeal, 19 - 5 but he is not limited to the period with¬ 
in which an appeal can be perfected. 19 - 10 

Where, however, the appellate court is authorized 
to act on its own motion in perfecting or adding to 
the record, as discussed infra § 1138, it may grant 
an application, made after the time prescribed by 
rule, to add to the appeal record matter necessary 
for the full consideration and proper determination 
of the case. 19 - 15 After the appellate court has hand- 


13.10 Md.—Barton v. Tabler, 37 A. 
2d 266, 183 Md. 227. 

14. N.C.—Murphy v. Carolina Elec¬ 
tric Co., 93 S.E. 456, 174 N.C. 782. 

14.5 Idaho.—Robinson v. Robinson, 
212 P.2d 1031, 70 Idaho 122. 

14.10 Nev.—Blouin v. Blouin, 206 P. 
2d 608, 66 Nev. 137. 

15. Ill.—Steele v. People, 40 Ill. 59. 
4 C.J. p 510 note 47. 

On motion to dismiss appeal for 
lack of service of notice, it is proper 
to entertain a suggestion for diminu¬ 
tion of the record, accompanied by 
affidavits showing service. 

Idaho.—Mendini v, Milner, 276 P. 35, 
47 Idaho 322. 

Motion for rule 

Motion asking for rule on clerk of 
circuit court to bring up certain 
records may be taken as a writ of 
certiorari. 

Ark.—Cartwright v. Barnett, 90 S.W. 
2d 485, 192 Ark. 206. 

10. Ga.—Brown v. Patterson, 50 Ga. 
485. 

Ill.—Waterman v. Raymond, 40 Ill. 
63. 

4 C.J. p 510 note 48. 

17. Pa.—Bassler v. Niesly, 1 Serg. 
& R. 472. 

4 C.J. p 510 note 49. 

17.5 N.V.—Smith v. Russo Asiatic 
Bank, 292 N.T.S. 715, 249 App. 
Div. 910. 

18. Proper practice is to apply to 


the trial court for an order striking 
the objectionable matter, or other¬ 
wise correcting the record, and then 
to apply to the appellate court for a 
writ of certiorari to bring up the 
order of correction or other new 
matter that has been inserted in the 
record in the lower court. 

Tex.—Alexander v. Fullwood, Civ. 

App., 143 S.W.2d 646. 

Issue not considered by reviewing* 
court 

On respondent's motion for aug¬ 
mentation of record on appeal by 
adding thereto order of correction 
of court minutes, appellate court 
could not pass on question whether 
minutes as corrected were true state¬ 
ment of the proceedings, since, if 
there was error in record, applica¬ 
tion to correct was to be made to 
trial court. , 

Cal.—People v. Gorman, 150 P.2d 962, 
65 C.A.2d 482. 

Statement of facts 

Appellate court is without power 
to grant motion for certiorari to I 
correct statement of facts prepared 
by official court reporter for trial 
court and approved by trial judge, 
in absence of showing that applica¬ 
tion had been made to trial court to 
correct statement of facts, and that 
it was granted in due season. 

Tex.—Independent Life Ins. Co. of 
America v. Eden, Civ.App., 99 S. 
W.2d 315. 

In correcting a bill of exceptions, 
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the bill being part of the record of 
the trial court, over which the ap¬ 
pellate court has no control, the 
appellate court will not, in the first 
instance, grant certiorari, seeking its 
correction, by ordering it returned 
to the trial court to correct, but ap¬ 
plication must first be made to that 
court for correction, and then ap¬ 
plication be made for return of the 
transcript to the trial court for use 
at the hearing, and then, if the rec¬ 
ord be changed and corrected, appli¬ 
cation for certiorari could he made 
to the appellate court 
Ind.—Wabash Portland Cement Co. 
v. Evarts, 135 N.E. 801, 79 Ind. 
App. 371. 

19. Nev.—Orleans Homsilver Min¬ 
ing Co. v. Le Champ D’Or French 
Gold Mining Co., 280 P. 887, 52 
Nev. 85. 

19.5 Ind.—Weiland v. Scheuch, 105 
N.E.2d 829, 123 Ind.App. 633. 
Stipulation, waiving time of writ In¬ 
effective 

Pa.—In re Fenerty, 52 A-2d 576, 356 
Pa. 614, certiorari dismissed Fen¬ 
erty v. Philadelphia Bar Ass’n, 68 
S.Ct 89, 332 U.S. 773, 92 L.EcL 358. 

19.10 Ind.—Weiland v. Scheuch, 105 
N.E. 2d 829, 123 Ind.App. 633— 

Montgomery Ward & Co. v. Thal- 
man, 89 N.E.2d 294, 120 Ind.App. 
473. 

19.15 Mo.—Lindsey v. Rogers, App., 
220 S.W.2d 937. 
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ed down its opinion it is too late to seek to add 
to the record on appeal. 19 - 20 

b. Parties to Application 

Either party may apply for certiorari or similar rem¬ 
edy to correct or augment the record on appeal. 

Either party may apply for a certiorari 20 or di¬ 
minution of the record. 20 - 5 It is the duty of de¬ 
fendant in error to request that a lost paper be re¬ 
established as part of the record where it is only 
for his benefit. 21 

c. Notice of Application 

If required by statute or rule of court, the adverse 
party or his counsel should be notified of the application. 

Notice of an application for a writ of certiorari 
should be served on the adverse party or his at¬ 
torney if this is required by statute or rule of 
court; 22 otherwise not. 23 

d. Requisites of Application 

An application for certiorari or a similar remedy must 
fully set forth the facts and grounds and must be sup¬ 
ported by affidavit. 


An application for a writ of certiorari or a sim¬ 
ilar remedy to correct defects or omissions in the 
transcript or return must point out the alleged de¬ 
fects or omissions, 24 must set forth grounds for 
the relief asked, 25 and must show that the alleged 
omitted matters can be supplied 26 and that they 
are necessary to a review. 27 

On making application the transcript of the rec¬ 
ord proper, and as much of the rest of the record 
as is obtainable should be filed therewith, 28 or, un¬ 
der some statutes or rules, the applicant must de¬ 
scribe or set out the missing record to such an ex¬ 
tent that counsel for the opposing party may agree 
thereto and demand that the case proceed. 28 * 5 More¬ 
over, where the statutory procedure is not follow¬ 
ed, an application to correct the record must show 
the reasons for not proceeding in the prescribed 
manner, and be accompanied by a certificate of the 
trial judge that he desires to consider the matter. 29 
Furthermore, under some statutes and rules of 
court, the motion must be verified or supported by 
affidavit. 30 Failure of an applicant for a writ of 


19.20 Mo.—Schreiner v. City of St. 

Louis, App., 203 S.W.2d 678. 

2a Ind.—Kesler v. Myers, 41 Ind. 
543. 

4 C.J. p 511 note 66. 

Cross appellant 

Right given an appellant to apply 
for certiorari for purpose of supply¬ 
ing missing matter in appeal rec¬ 
ord may be invoked by cross appel¬ 
lant. 

Ark.—Mitchell v. Eagle, 198 S.W.2d 
70, 210 Ark. 887. 

205 Mont.—Francis v. Heidel, 68 P. 
2d 583, 104 Mont. 580. 

21- Fla.—Supervisors, Inc. v. Ar¬ 
cadia Citrus Growers’ Ass’n, 135 
So. 296, 101 Fla. 804. 

22- Tex.—Bray v. City of Corsicana, 
Civ.App., 2S0 S.W. 609. 

4 C.J. p 511 note 67. 

23. Ind.T.—Bracey-Welles Const. 
Co. v. Terry, 82 S.W. 846, 5 Ind. 
Terr. 377. 

Or.—Garbade v. Larch Mountain Inv. 
Co., 59 P. 711, 36 Or. 368. 

24. Ga.—Fuller v. Fuller, 30 S.E.2d 
600, 197 Ga. 719. 

Idaho.—Newby v. City of St. An¬ 
thony, 284 P. 1028, 48 Idaho 608. 

4 C.J. p 511 note 69. 

25. Doss of stenographer’s notes 
Complaint for certiorari, alleging 

that the stenographer lost notes, and 
that the stenographer and bystand¬ 
ers remembered the testimony, did 
not state grounds for having the 
record of the proceedings at the trial 
made. j 


Ark.—McConnell v. McCord, 287 S.W. 
757, 172 Ark. 21. 

26. Tex.—Johnson v. State, 26 Tex. 
117. 

27. Or.—Newark Mut. Ben. L. Ins. 
Co. v. Cummings, 126 P. 982, 133 
P. 1169, 66 Or. 272, 47 L.R.A..N.S., 
252. 

28. N.C.—Hinnant v. American Fire 
& Marine Ins. Co., 168 S.E. 199 
(second case), 204 N.C. 306—Baker 
v. Hare, 136 S.E. 113, 192 N.C. 
788—Lindsey v. Supreme Lodge of 
Knights of Honor, 90 S.E. 1013, 
172 N.C. 818. 

4 C.J. p 511 note 72. 

Cannot waive requirement 

Requirement of the supreme court 
that on application for certiorari for 
case on appeal the transcript of the 
I record proper must be docketed 
could not be waived by appellee. 
N.C.—Murphy v. Carolina Electric 
Co., 93 S.E. 456, 174 N.C. 782. 
Service and filing of record essential 
Certiorari to bring the case up 
from the trial court was denied, 
where no statement of the case was 
served by defenda n t and the record 
was not filed in the supreme court, 
as required by statute. 

N.C.—Brock v. Ellis, 137 S.E. 585, 
193 N.C. 540. 

On granting application, the appel¬ 
late court may order the certified 
copies that are attached to the mo¬ 
tion filed in the appellate court as 
a part of the record, so as to avoid 
the circuitous route of actually is¬ 
suing the writ of certiorari and re¬ 
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quiring the clerk of the lower court 
to send up the new matter. 

Tex.—Alexander v. Fullwood, Civ. 
App., 143 S.W.2d 646. 

285 Ga.—Heard v. Heard, 41 S.E.2d 
785, 75 Ga.App. 71. 

Application held insufficient 

Mere statement that there was a 
motion for new trial and a brief of 
the evidence, which clerk had failed 
to send up, is not sufficient as a 
suggestion of a diminution of the 
record. 

Ga.—Heard v. Heard, supra. 
Defective application denied 

Application which is not framed 
to permit facts allegedly left out 
of the record to be admitted by de¬ 
fendant and the case to proceed will 
be denied. 

Ga.—Heard v. Heard, supra. 

29- Pa.—Bain v. Hendee, 131 A. 591, 
284 Pa. 538. 

30. N.C.—Edwards & Leatherwood: 

v. McCoy, 173 S.E. 22, 206 N.C. 205. 
4 C.J. p 511 note 73. 

Affidavit and letter from judge re¬ 
quired 

The supreme court will issue a 
writ of certiorari to amend the rec¬ 
ord on appeal only upon affidavit of 
error in the record, and a letter from 
the trial judge that he will correct 
the record if given an opportunity. 
N.C.—Edwards & Leatherwood v. 

McCoy, supra. 

Insufficient affidavit 

A subpoena duces tecum to bring 
to the court of appeals the original 
bill of exceptions will not be granted 
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certiorari to complete a transcript to allege that it 
is not his fault that the transcript is incomplete 
does not authorize setting aside the writ and dis¬ 
missing the appeal. 31 

§ 1138. -Issuance by Court Sua Sponte 

Ordinarily, the appellate court may act on its own 
motion in perfecting the record as to material matters. 

Where, on inspection of the record, it appears 
that there are defects or omissions in the transcript 
or return which may be important, the appellate 
court may of its own motion issue a certiorari 32 
or a similar order 33 to the proper officer to supply 
such defects or omissions; and it is the duty of 
the appellate court to augment the record, when it 
desires further knowledge on any point. 33 - 5 It has 
been held, however, that the appellate court will 
not, of its own motion, order a certiorari to perfect 
the transcript where it is apparent that it would 
make no difference in the decision of the cause, 34 
and the appellate court need not order up copies 
of papers where the bill of exceptions does not 
indicate the filing thereof, and the evidence has not 
been properly brought up. 35 

§ 1139. - Successive Writs 

On a showing of due diligence, successive op alias 
writs of certiorari may be issued. 
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A writ of certiorari may issue in aid of the rec¬ 
ord on appeal as often as it appears that the rec¬ 
ord is imperfect. 36 * 50 Several writs of certiorari 
may be issued in one case where necessary in order 
to bring up the entire record; 36 but a second appli¬ 
cation for a writ will not be granted where the 
facts stated were known to the party at the time 
of filing the first application. 37 Furthermore, it is 
the duty of the party obtaining an order for cer¬ 
tiorari to use due diligence in having the writ is¬ 
sued and delivered to the clerk of the court below 
and in having a complete record made out and 
transmitted to the clerk of the supreme court; and 
where such diligence does not appear to have been 
used, a motion for an alias writ will be refused. 38 

§ 1140. - Proof 

Except in the absence of specific objections, an ap¬ 
plication for a writ of certiorari or similar remedy to cor¬ 
rect the record must be supported by adequate proof. 
The burden of proof rests on the moving party. 

A writ of certiorari to bring up a corrected record 
does not issue as a matter of right on mere sug¬ 
gestion of defects in the record, but the application 
must be supported by evidence of the defects al¬ 
leged to exist. 39 It must appear that the matter 


on affidavits attempting to show that 
the instructions given by the court 
were not inserted in the original bill 
of exceptions, where the court's in¬ 
structions were “the clerk will here 
insert them" following the naming 
of the instructions by number, and 
where the clerk inserted the instruc¬ 
tions as directed by the court, at 
least in the absence of a complaint 
that the clerk has inserted the wrong 
papers. 

Ky.—City of Ashland v. Williams, 
262 S.W. 273, 203 Ky. 300. 

31. La.—Succession of Serres, 67 
So. 356, 136 La. 531. 

32. Mont.—Francis v. Heidel, 68 P. 
2d 583, 104 Mont. 580. 

32. N.M.—Ojo del Espiritu Santo 
Co. v. Baca, 214 P. 768, 28 N.M. 
509. , 

4 C.J. p 512 note 75. 

Where a rule of practice provides 
the parties, on the suggestion of a 
diminution of the record and motion 
for certiorari, a remedy to perfect 
the record, it is the duty of appel¬ 
lant, before submitting his case, to 
pursue this remedy, and where he 
submits the case without doing so, 
the court has no other alternative 
than to dispose of the case on the 
record as it stands. 


Ala.—Hogg v. Jenifer Iron Co., 112 
So. 207, 215 Ala. 683. 

33. Cal.—Stephenson v. Phoenix 

Wood & Coal Co., 163 P.2d 457, 71 
C.A.2d 788. 

Ga.—Northwest Atlanta Bank v. 
Zee, 26 S.E.2d 183, 196 Ga. 114. 

Rentz v. Hagan, 122 S.E. 248, 31 
GaApp. 730. 

Kan.—Bankers* Mortg. Co. of Topeka 
v. Dole, 287 P. 906, 120 Kan. 647. 
La.—Cabral v. Victor & Provost, 158 
So. 821, 181 La. 139. 

Mo.—Donati v. Gualdoni, 216 S.W.2d 
519, 358 Mo. 667. 

Lindsey v. Rogers, App., 220 S. 
W.2d 937. 

On motion to dismiss 
The appellate court, informed on 
motion to dismiss of omitted parts 
of the record, must have the same 
transmitted, unless the opposite par¬ 
ty admits the legal effect thereof. 
Ga.—Vandiver v. Georgia Ry. & 
Power Co., 143 S.E. 455, 38 Ga.App. 
59. 

Prevents dismissals 

Action by the appellate court un¬ 
der rule permitting it, of its own 
motion, at any time to require the 
, clerk of the trial court to send up 
a complete transcript or any portion 
thereof or any original documents 
or exhibits is calculated to prevent 
the dismissal of causes in the appel¬ 
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late courts on mere irregularities or 
slip-ups in procedure. 

Mo.—Whealen v. St. Louis Soft Ball 
Ass’n, App., 198 S.W.2d 371, af¬ 
firmed 202 S.W.2d 891, 356 Mo. 622. 
33.5 Cal.—Walsh v. Walsh, 239 P. 
2d 472, 108 C.A.2d 575—Kuhn v. 
Ferry & Hensler, 197 P.2d 792, 87 

C. A.2d 812. 

34. Ga.—Pope v. United States Fi¬ 
delity & Guaranty Co., 35 S.E.2d 
899, 200 Ga 69. 

Tex.—Robinson v. Vamell, 16 Tex. 
382. 

35. Ga.—Federal Inv. Co. v. Ewing, 
141 S.E. 65, 165 Ga. 435. 

35.53 N.M.—The Macabees v. Cha¬ 
vez, 93 P.2d 990, 43 N.M. 329. 

36. N.T.—In re Woodbine St., 17 
Abb.Pr. 112. 

N.C.—State v. Munroe, 30 N.C. 258— 
State v. Reid, 18 N.C. 377, 28 Am. 

D. 572. 

37. Tex.—Hough v. Coates, Civ. 
App., 25 S.W. 995. 

38. Ind.—Bannister v. Allen, 1 

Blackf. 414. 

39. Ind.—Montgomery Ward & Co. 
v. Thalman, 89 N.E.2d 294, 120 Ind. 
App. 473. 

Miss.—Yazoo & M. V. R. Co. v. M. 
Levy & Sons, 106 So. 524, 141 Miss. 
196. 

4 C.J. p 512 note 80. 
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sought to be added to the record would be of as¬ 
sistance in determining the merits of the appeal, 39 - 5 
and where there is no such showing the writ or or¬ 
der wiH be denied. 39 - 10 Where the petition for cer¬ 
tiorari is contested, the burden of proof rests on 
the moving party. 40 

Ordinarily a motion for certiorari to complete the 
record is granted without examination of the tran¬ 
script on file, where the application is made and 
sworn to as required by the rules; but where the 
matter sought to be brought up would add immense¬ 
ly to the record and necessitate great expense, the 
court will look into the transcript to ascertain 
whether or not there is reasonable ground for 
granting the motion. 41 

On a petition for a writ of mandate directing the 
certification of a proposed transcript, in the absence 
of specific objections thereto it will be presumed 
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that the proposed transcript is correct 42 
§ 1141. Return 

The return, while taken as true and considered as part 
of the record, must be responsive to the order or writ and 
contain ail the matter therein required. 

The return to a writ of certiorari should be re¬ 
sponsive to the writ and contain all the matter there¬ 
in required, or the appeal or writ of error may be 
dismissed; 43 and it should contain a statement by 
the court below whether certain matters should be 
returned and certified as part of the record. 44 The 
certiorari as well as the record called for therein 
must be returned. 45 Matters which constitute no 
part of the return will not be considered. 46 

The statements in the return must be taken as 
true; 47 and the matter returned, if proper, will be 
ordered filed as a part of the record, 47 - 5 and will 


Evidence of officers of court 

Where the minutes of the court 
show that a pleading and named ex¬ 
hibit were filed in the court below, 
and such pleading and exhibit are 
left out of the record on appeal, 
certiorari will be granted to bring 
such papers up as a part of the rec¬ 
ord. In such case it is incompetent 
to contradict the minutes by evi¬ 
dence of the clerk and attorneys or 
other officers of the court in resist¬ 
ing the issuance of the writ. 

Miss.—Yazoo & M. V. R. Co. v. M. 

Levy & Sons, supra. 

Evidence held sufficient 
Cal.—Birkhofer v. Krumm, 72 P.2d 
899, 23 C.A2d 269. 

39.5 Cal.—People v. Southern Pac. 
R. Co., 72 P.2d 254, 23 C.A2d 200. 

39.10 Cal.—People v. Gorman, 150 
P.2d 962, 65 C.A.2d 482. 

40. Unsigned hill of exceptions 

Where a petition for certiorari to 
require the sending up of an un¬ 
signed alleged hill of exceptions 
from an order of the county board 
of supervisors is contested by an 
answer denying its correctness and 
alleging that it was not signed by 
the president of the board, as re¬ 
quired by statute or agreed to as 
correct, the petitioner has the burden 
of showing its approval by one act¬ 
ing as president of the board, and 
otherwise the petition should be 
denied. 

Miss.—Wilkinson County v. Tillery, 
84 So. 465, 122 Miss. 615. 

41. D.C.—McGowan v. Elroy, 28 
App.D.C., 84. 

42. Cal.—Pierce v. Works, 154 P. 
852, 171 C. 684. 

43. Ark.—Adams v. Owens, 1 Ark. 
135. 


Fla.—Deb ary-Bay a Merchants* Line 
v. Cotter, 15 So. 581, 34 Fla. 43. 
N.C.—Skinner v. Badham, 80 N.C. 14. 
4 C.J. p 512 note 83. 

Certified copy treated as response 
Where motion asking for a rule 
on the clerk of the trial court to 
bring up certain records is taken as 
a writ of certiorari, and the clerk 
has made the amendments or cor¬ 
rections, and duly certified such rec¬ 
ords, the certified copies may he 
taken by the appellate court as a 
response to the writ and the record 
be thereby amended. 

Ark.—Cartwright v. Barnett, 90 S.W. 

2d 485, 192 Ark. 206. 

Return embracing improper order 
The return by the clerk of the 
court to a writ of certiorari, bring¬ 
ing up the record as ordered cor¬ 
rected by the trial court, will be ig¬ 
nored, and the record will stand as 
originally filed, where the order cor¬ 
recting the record was made without 
authority of law. 

Ind.—Chicago, I. & L. Ry. Co. v. 

Smith, 129 N.E. 49, 74 IndLApp. 336. 
Return held insufficient 

(1) A return which makes no ref¬ 
erence to the case then on trial, 
does not describe the parties to the 
suit, and contains no other identify¬ 
ing features which would leave no 
room for mistakes in the transcrib¬ 
ing officer is insufficient. 

Ala.—McDonald v. Crawford, 180 So. 
130, 28 Ala.App. 163. 

(2) Where a writ of certiorari, 

based on an affidavit alleging the 
incorrectness of the clerk's certifi¬ 
cate to the transcript, commanded 
the clerk “to certify to the transcript 
and to include in his certificate that 
the transcript contains the entire 
record • . . and embraces thej 

original bill of exceptions contain-1 
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ing the evidence and that said cer¬ 
tificate be attached to the transcript 
as provided by law,” the clerk's re¬ 
turn transmitting a detached sheet 
of paper, which as so detached could 
not be considered for any purpose, 
with a certificate written thereon 
which did not refer to “the above 
and foregoing transcript,” as re¬ 
quired by statute, but referred to a 
transcript that he had prepared six 
months before, and was not shown 
to have been seen by him since, was 
not a sufficient compliance with the 
writ, as the amended certificate 
should have been written into or ap¬ 
pended to the transcript it authen¬ 
ticated, and should have referred to 
it as being so certified. 

Ind.—Central States Gas Co. v. Park- 
er-Russell Mining & Mfg. Co., 142 
N.E. 119, 196 Ind. 163. 

44. Pa.—Bassler v, Niesly, 1 Serg. 
& R. 472. 

45. Tex.—Mays v. Forbes, 11 Tex. 
284. 

46. N.J.—Parish v. New Domestic 
Sewing Mach. Co., 48 A. 998, 66 
N.J.Law 159. 

47. Ind.—Lewis v. Albertson, 53 N. 
E. 1071, 23 Ind.App. 147. 

4 C.J. p 512 note 87. 

Verification of complaint shown by 
retrtm 

An assignment that the complaint 
in unlawful detainer was not verified 
was without merit, in view of the 
return to a writ of certiorari show¬ 
ing that the complaint was signed 
and sworn to. 

Mo.—Texas Co. v. Wax, App., 14 S. 
W.2d 474. 

47.5 Tex.—National Life & Accident 
Ins. Co. of Nashville, Tenn. v. 
Jackson, Civ.App., 106 S.W.2d 1063. 
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be considered a part thereof. 4 * Accordingly, where 
there is a repugnancy between the contents of the 
first transcript and the one returned under an order 
for a certiorari, the latter must be regarded as the 
true and correct record. 49 

An appellant asking a certiorari must use due 
diligence to have the writ returned, otherwise ap¬ 
pellee’s motion to dismiss may be granted, 50 and, in 
the absence of a response by the clerk to a sugges¬ 
tion of diminution, the judgment below may be af- 
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firmed, there being no further basis for appeal. 51 
In some instances, however, matters intended to be 
brought up have been considered by the reviewing 
court, even though there was irregularity of the 
practice due to a failure to show a return to the 
writ. 51 - 5 

Costs . The applicant must have the alleged omit¬ 
ted portions of the record copied at his own expense, 
and the certiorari will be regarded as abandoned 
on his refusal to do so. 52 


M. CONCLUSIVENESS AND EFFECT, AND CONFLICT IN RECORD 


§ 1142. Conclusiveness and Effect 

In the sections immediately following, infra §§ 
1143-1148, are discussed the conclusiveness and ef¬ 
fect of the record on appeal, including the bill of 
exceptions, case or statement of facts or abstract, 
and of the certificate of the judge or clerk to the 
transcript of such record. 

Examine Pocket Parts for later cases. 


§ 1143. -Of Record in General 

Generally speaking, when properly authenticated or 
certified, the record is the sole and conclusive evidence 
of the proceedings below. 

Generally speaking, when properly authenticated 
or certified, 52 - 50 the record filed for the purpose of 
appeal imports absolute verity, and is the sole, con¬ 
clusive, and unimpeachable evidence of the proceed¬ 
ings in the lower court. 53 This rule has been ap- 


48. Petition, for stock law election 
On contest of & stock law election, 

where the probate court upon cer¬ 
tiorari certified as a part of the rec¬ 
ord omitted from the transcript a 
copy of the petition calling for a 
stock law election, part of the pro¬ 
ceedings in the cause, the petition 
might be considered as part of rec¬ 
ord. 

Ala.—Browning v. St. Clair County, 
71 So. 108, 195 Ala. 121. 

49. Ala.—Pearce v. Clements, 73 
Ala. 256. 

Ark.—Cartwright v. Barnett, 90 S.W. 

2d 485, 192 Ark. 206. 

4 C.J. p 512 note 88. 

50. La.—Prudhomme v. Murphy, 5 
Mart.,N.S., 90. 

51. Tenn.—Goodlin v. Hutson, 65 S. 
W.2d 217, 16 Tenn.App. 488. 

51.5 Depositions taken after denial 
of motion for new trial, and con¬ 
sidered by appellant to be out- 
branches of record which could not 
he returned by strict appeal were 
considered by the reviewing court. 
N.J.—Iverson v. Prudential Ins. Co. 
of America, 19 A.2d 214, 126 N.J. 
Law 280. 

52. W.Va.—Springston v. Morris, 34 
S.E. 766, 47 W.Va. 50. 

52.50 Ala.—Baker v. Denniston-Boy- 
kin Co., 17 So.2d 148, 245 Ala. 407. 
Ill.—Weinberg v. Jenkins, 55 N.E.2d 
542, 323 Ill.App. 363. 

Mo.—Ashton v. Buchholz, 221 S.W.2d 
496, 359 Mo. 296. 

Neb.—Segebart v. Gregory, 69 N.W.2d 
315, 160 Neb. 64—In re Bednar’s 
Estate, 37 N.W.2d 195, 151 Neb. 242. 
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As certified by clerk of trial court 

Ga.—McDaniel v. Norris, 57 S.E.2d 
299, 80 Ga.App. 734. 

Ind.—Kain v. State, 125 N.E.2d 436, 
234 Ind. 160. 

Mo.—Gorman v. Cox, 190 S.W.2d 935. 
N.C.—Mason v. Moore County Bd. of 
Com’rs, 51 S.E.2d 6, 229 N.C. 626. 

As approved by the trial judge 
Ga—Allen v. Bone, 43 S.E.2d 311, 202 
Ga 349. 

As settled 

N.J.—Ditmars v. Grand Stores, 49 A. 
2d 286, 134 N.J.Law 570. 

As settled and approved after hearing 

Mo.—Peterson v. Kansas City Public 
Service Co., 259 S.W.2d 789. 

After overruling motion to correct 
Mo.—Gildehaus v. Jones, 200 S.W.2d 
523, 356 Mo. 8. 

Certification by court reporter 

Portion of transcript of trial pro¬ 
ceedings as certified to by court re¬ 
porter would stand as correct where 
no attempt was made in trial court 
to have record speak the truth if rec¬ 
ord was incorrect, and there was no 
order of trial court correcting record 
as erroneous. 

Fla.—Star Fruit Co. v. Eagle Lake 
Growers, 33 So.2d 858, 160 Fla. 130. 

Objection to validity of authentica¬ 
tion 

Appellee not having made motion, 
supported by affidavit, raising claim 
that matter in record is not properly 
authenticated, before or at time of 
filing brief, as required by court rule, 
record is deemed correct. 

Ill. —Litchfield Nat. Bank v. McBride, 
7 N.E.2d 348, 289 Ill.App. 420. 

1201 


Uncertified record 

Where a stipulation of record in 
the court below as to several 
amounts due defendants, as shown by 
the abstract, was prefaced by the 
statement that it was not agreed to, 
defendant’s denial that the statement 
is in the record must be taken as 
true, under Sup.Ct-Rules, rule 17, in 
the absence of certification of the 
record. 

Iowa.—Central Shoe Co. v. Rashid, 
212 N.W. 559, 203 Iowa 1103. 

Where trial conrt approves statement 
of fact as transcribed 
Tex.—Koenig v. Marti, Civ.App., 103 
S.W.2d 1023, error dismissed. 

53. Ala.—Sovereign Camp, W. O. W. 
v. Colvin, 119 So. 635, 218 Ala. 616 
—Union Mut. Ins. Co. v. Robinson, 
113 So. 587, 216 Ala. 527—York¬ 
shire Ins. Co. v. Bachus, 110 So. 27, 
215 Ala. 112—Long v. Myers, 80 So. 
76, 202 Ala. 238. 

Dickinson v. First Nat. Bank of 
Auburn, 69 So. 2d 879, 37 Ala.App. 
431—Potter v. Tucker, 66 So. 922, 
11 Al&.App. 466. 

Ariz.—Cubbison v. Cubbison, 40 P.2d 
86, 45 Ariz. 14. 

Cal.—Witter v. Bank of Milpitas, 269 
P. 614, 204 C. 570—Russell v. 

Ramm, 254 P. 532, 200 C. 348— 
Jeffords v. Young, 239 P. 1054, 197 
C. 224—In re Ross’ Estate, 178 P. 
510, 179 C. 629. 

Shideler v. Roberts, 160 P.2d 67, 
69 C.A.2d 549. 

Conn.—Alderman Bros. Co. v. West- 
inghouse Air Brake Co., 99 A. 1040, 
91 Conn. 383—Clark v. George E. 
Sykes Co., 97 A. 853, 90 Conn. 553. 
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Fla.—Gracy v. Gracy, 76 So. 530, 74 i 
Fla. 63. L.R.A.1918B S2. 

Ga.—Duncan v. Duncan, 89 S.E. 486, 

145 Ga. 424. 

Terrell v. Forest Park Consol. 
School Dist., 165 S.E. 757. 45 Ga. 
App. 713—Coleman v. Statesboro 
Buick Co., 153 S.E. 93, 41 Ga.App. 
3S3. 

Idaho.—Athey v. Oregon Short Line 

R. Co., 165 P. 1116, 30 Idaho 318. 

Ill.—Anderson v. Anderson, 44 N.E. 2d 

54, 380 Ill. 435—People v. Board of 
Review of Cook County, 185 N.E. 
248, 352 Ill. 157, 87 A.L.R. 520. 

Genck v. McGeath, 132 N.E.2d 
437, 9 Ill.App.2d 145— Corpus Juris 
Secundum cited in Kjellberg v. 
Muno, 91 N.E.2d 155, 158, 340 Ill. 
App. 133—Misek v. Village of La 
Grange, 239 Ill.App. 360—Lay v. 
Illinois Cent. R. Co., 183 Ill.App. 
589. See Baber v. Hurst, 205 Ill. 
App. 39. 

Ind.—Bayman v. Farmers Mut. Fire 
Ins. Ass’n of Whitley County, 12 N. 
E.2d 945, 213 Ind. 3S9. 

Scott v. Kell, App., 134 N.E.2d 
828, rehearing denied 137 N.E.2d 
449—Satterblom v. Wasson, 41 N. 
E.2d 674, 111 Ind.App. 377—Akron 
Milling Co. v. Leiter, 107 N.E. 99, 
57 Ind.App. 394. 

Iowa.—Melman Fruit Co. v. Melman, 
245 N.W. 743, 216 Iowa 45—Coggon 
State Bank v. Woods, 238 N.W. 448, 
212 Iowa 1388—Fleagle v. Goddard, 
177 N.W. 51, 188 Iowa 1033. 

Kan.—Klager v. Murphy Alfalfa, Inc., 
193 P.2d 216, 165 Kan. 130—Arm¬ 
strong v. Lough, 277 P. 51, 128 Kan. 
167—Sexson v. Gladhart, 161 P. 665, 
99 Kan. 277. 

Ky.—Supreme Tent of Knights of 
Maccabees of World v. Dupriest, 38 

S. W.2d 241, 238 Ky. 352—Board v. 
Dorris, 181 S.W. 1098, 168 Ky. 195— 
Campbell v. Chitwood, 176 S.W. 36, 
164 Ky. 638. 

La.—Mortgage Inv. Co. v. Natal, 139 
So. 768, 174 La. 91. 

Ethridge-Atkins Corporation v. 
Abraham, App., 160 So. 817—Beck- 
ley v. Bourcy, 137 So. 775, 18 La. 
App. 346. 

Me.—Charpentier v. Great Atlantic & 
Pacific Tea Co., 157 A. 237, 130 Me. 
423—Davis v. Cass, 142 A. 377, 127 
Me. 167—Oullette v. Van Buren 
Trust Co., 131 A. 574, 125 Me. 509. 
Md.—Sheeler v. Holt, 157 A. 195, 161 
Md. 366—Kelso v. Rice, 126 A. 93, 

146 Md. 267. 

Mass.—Morey & Co. v. Sweeney, 191 
N.E. 389, 287 Mass. 210—Anderson 
v. Beacon Oil Co., 183 N.E. 152, 281 
Mass. 108—In re Mart ell’s Estate, 
177 N.E. 102, 276 Mass. 174—Swce- 
zey v. City of Malden, 174 N.E. 269, 
273 Mass. 536—Cohen v. Price, 173 
N.E. 690, 273 Mass. 303. 

Mich.—Gottesman v. United Sav. 

' Bank, 289 N.W. 250, 291 Mich. 551. 
Minn.—Loth v. Loth, 35 N.W.2d 542, 
227 Minn. 387, 6 A.L,R.2d 176. 


Miss.—Fortenberry v. Pittman, 130 
So. 293, 158 Miss. 148—Stovall v. 
Sumrall Auto Sales Co., 121 So. 846 
—Brown v. Sutton, 121 So. 835, 158 
Miss. 78—Brown v. Sutton, 120 So 
820. 158 Miss. 73—Gulf & S. I. R. 
Co. v. F. L. Riley Mercantile Co., 
104 So. 81, 139 Miss. 158, error dis¬ 
missed 46 S.Ct 120, 269 U.S. 597, 70 
L.Ed. 432. I 

Mo.—Stegner v. Missouri-Kansas- 
Texas R. Co., 64 S.W.2d 691, 333 Mo. 
1182. 

Mirax Chemical Products Corp. 
v. Tarantola, App., 268 S.W.2d 71 
—Ragsdale v. Young, App., 215 S. 
W.2d 514—Golden v. Onerem, App., 
123 S.W.2d 617—State ex rel. Adams 
v. Stockton, App., 123 S.W.2d 611— 
McCamley v. Union Electric Light 
& Power Co., App., 85 S.W.2d 200— 

[ Ellis v. Starr Piano Co., 49 S.W.2d 
1078, 226 Mo.App. 1209—People’s 
Bank of Queen City v. ^Etna Cas¬ 
ualty & Surety Co., 40 S.W.2d 535, 
225 Mo.App. 1113—State ex rel. 
Gentry on inf. Allen v. Penny, App., 
6 S.W.2d 338—Crabtree v. Maupin 
Seed Co., App., 294 S.W. 433—Fio¬ 
rina v. Wabash Ry. Co., App., 260 
S.W. 123—Gooden v. Modern Wood- 
| men of America, 189 S.W. 3C4, 194 
Mo.App. 666—Lloyd v. Grady, App., 
180 S.W. 1032. 

Neb.—Segebart v. Gregory, 69 N.W.2d 
315, 160 Neb. 64—State ex rel. 

League of Neb. Municipalities v. 
Loup River Public Power Dist., 62 
N.W.2d 682, 158 Neb. 160—Kennedy 
& Parsons Co. v. Schmidt, 42 N.W. 
2d 191, 152 Neb. 637—In re Bed- 
; nar’s Estate, 37 N.W.2d 195, 151 
Neb. 242—Buck v. Zimmerman, 14 
N.W.2d 335, 144 Neb. 719—Madison 
County v. Walz, 14 N.W.2d 319, 144 
Neb. 677—Drier v. Knowles Vans, 
Inc., 14 N.W.2d 222, 144 Neb. 619— 
Ericsson v. Streitz, 273 N.W. 17, 
132 Neb. 692—Miller v. Central Coal 
& Coke Co. of Omaha, 263 N.W. 120, 
129 Neb. 739—Curnyn v. Kinney, 
229 N.W. 894, 119 Neb. 478—In re 
Getchell's Estate, 154 N.W. 537, 98 
Neb. 788. 

N.J.—Stember v. Manhattan Electric 
Supply Co., 180 A. 424, 115 N.J.Law 
360. 

Taylor v. Rabinowitz, 175 A. 202, 
12 N.J.Misc. 812. 

N.M.—Adams v. Cox, 221 P.2d 555, 54 
N.M. 256—Costilla Estates Devel¬ 
opment Co. v. Mascarenas, 267 P. 
74, 33 N.M. 356. 

N.Y.—Werenjchik v. Ulen Contract¬ 
ing Corporation, 175 N.E. 112, 255 
N.Y. 411—Weigand v. United Trac¬ 
tion Co., 116 N.E. 345, 221 N.Y. 39. 

Tirre v. Bush Terminal Co., 158 
N.Y.S. 883, 172 App.Div. 386. 

N.C.—Dellinger v. Clark, 67 S.E.2d 
448, 234 N.C. 419—Hagan v. Jen¬ 
kins, 67 S.E.2d 380, 234 N.C. 425— 
Bame v. Palmer Stone Works, 59 
SJE.2d 812, 232 N.C. 267—Smith v. 
Capital Coca-Cola Bottling Co., 19 
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S.E.2d 626, 221 N.C. 202—Berry v. 
Payne, 13 S.E.2d 217, 219 N.C. 171 
—Gorham v. Pacific Mut. Life Ins. 
Co. of California, 1 S.E.2d 569, 215 
N.C. 195—Jeffreys v. Jeffreys, 197 
S.E. 8, 213 N.C. 531—Tomlinson v. 
Cranor, 184 S.E. 554, 209 N.C. 688 
—General Motors Acceptance Cor¬ 
poration v. Waugh, 178 S.E. 85, 207 
N.C. 717—In re Longley, 171 S.E. 
788, 205 N.C. 488—Aldridge v. Dix¬ 
on, 171 S.E. 777, 205 N.C. 480— 
Southerland v. Crump, 153 S.E. 845, 
199 N.C. Ill—Cogdill v. Boice 
Hardwood Co., 140 S.E. 732, 194 N. 
C. 745—Rose v. Shea Bros. Const 
Co., 140 S.E. 733, 194 N.C. 742— 
Fochtman v. Greer, 140 S.E. 442, 
194 N.C. 674—Story v. Truitt, 138 
S.E. 121, 193 N.C. 851—Town of 
Newton v. State Highway Commis¬ 
sion of North Carolina, 134 S.E. 
483, 192 N.C. 834—Higgs-Taft Fur¬ 
niture Co. v. Clark, 131 S.E. 731, 191 
N.C. 369—Currie v. Malloy, 116 S.E. 
564, 185 N.C. 206—Southerland v. 
Brown, 96 S.E. 946, 176 N.C. 187— 
Howard v. Wright, 91 S.E. 1032, 173 
N.C. 339. 

N.D.—Hufford v. Flynn, 182 N.W. 
941, 48 N.D. 33. 

Ohio.—Derrick v. Board of Liquor 
Control, 128 N.E.2d 239, 98 Ohio 
App. 97, appeal dismissed 124 N.E. 
2d 122, 162 Ohio St. 478—Fessen¬ 
den v. Fessenden, 165 N.E. 746, 32 
Ohio App. 16—Dillon v. Carlisle 
Garment Co., 5 Ohio App. 347. 
Okl.—Kriewitz v. Taylor, 45 P.2d 527, 
172 Okl. 227—Corpus Juris cited in 
Perry v. Myers, 259 P. 556, 558, 127 
OkL 27—United States Fidelity & 
Guaranty Co. v. Fidelity Trust Co., 
153 P. 195, 49 Okl. 398—General 
Electric Co. v. Sapulpa & I. Ry. Co., 
153 P. 189, 49 Okl. 376. 

Or.—Sprague v. City of Astoria, 204 
P. 956, 106 Or. 253—Mitchell v. 
Coach, 153 P. 478, 83 Or. 45. 

Pa.—In re Brolasky's Estate, 163 A. 
292, 309 Pa. 30. 

Seminole Building & Loan Ass’n 
v. Levit, 163 A. 345, 107 Pa.Super. 
252—Wible v. Shor, 157 A. 322, 102 
Pa.Super. 527. 

S.C.—Arnold v. Carolina Power & 
Light Co., 167 S.E. 234, 168 S.C. 163 
—Greenville Motor Co. v. Thack- 
ston, 166 S.E. 357, 167 S.C. 305— 
Plumley v. Stewart, 163 S.E. 777, 
165 S.C. 316. 

S.D.—Hermandson v. City of Canton, 
231 N.W. 935, 57 S.D. 267—Davis & 
Daniels Co. v. McKillip, 165 N.W. 
380, 39 S.D. 544. 

Tex.—McElyea v. Parker, 81 S.W.2d 
649, 125 Tex. 225. 

Tyreco Refining Co. v. State, Civ. 
App., 81 S.W.2d 291—Associated In¬ 
demnity Corporation v. Baker, Civ. 
App., 76 S.W.2d 153—Fitts v. Grand 
Lodge, Brotherhood of Railway 
Trainmen, Civ.App., 66 S.W.2d 434 
—Cocke v. Avant, Civ.App., 23 S.W. 
2d 449, affirmed. Com. App., 89 S.W. 
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plied with respect to the transcript, 53 -5 and has | also been applied with regard to the docket or 


2d 590—Austin v. Dickson, Civ. 
App., 7 S.W.2d 147—Austin v. Ot- 
tinger, Civ. App., 299 S.W. 349— 
Hunsaker v. Abbott, Civ.App., 289 
S.W. 127—Sumrall v. Russell, Civ. 
App., 262 S.W. 507—Parnell v. Bar¬ 
ron, Civ.App., 261 S.W. 529—West 
Side Oil Co. v. McDorman, Civ. 
App., 244 S.W. 167—Industrial 
Transp. Co. v. White, Civ.App., 240 

S. W. 1054—Johnson v. Johnson, Civ. 
App., 191 S.W. 366—Missouri, K. & 

T. Ry. Co. of Texas v. Neale, Civ. 
App., 176 S.W. 85. 

Utah.—Olson v. Gaddis Inv. Co., 39 P. 
2d 744, 85 Utah 440—Comia v. Cor- 
nia, 15 P.2d 631, 80 Utah 486—Cas¬ 
tle v. Delta Land & Water Co., 197 
P. 584, 58 Utah 137—Taylor v. Pal- 
oma Gold & Silver Mining Co., 171 
P. 147, 51 Utah 500. 

Yt.—Wilson v. Dyer, 75 A.2d 677, 116 
Vt. 342—Abel’s, Inc. v. Newton, 74 
A.2d 481, 116 Vt. 272—Horicon v. 
Langlois' Estate, 52 A. 2d 888, 115 
Vt. 81—State v. Moquin, 35 A.2d 
656, 113 Vt. 414—Northern Trust 
Co. v. Perry, 156 A. 906, 104 Vt. 44 
—Higgins v. Metzger, 143 A. 394, 
101 Vt. 285—Halloran v. New Eng¬ 
land Telephone & Telegraph Co., 
115 A. 143, 95 Vt. 273, 18 A.L.R. 
554. 

Va.—Brenard Mfg. Co. v. Brown, 92 
S.E. 850, 120 Va. 757. 

Wash.—Johnson v. California-Wash- 
ington Timber Co., 292 P. 418, 159 
Wash. 214—Abbott v. Clebanck, 290 
P. 704, 158 Wash. 368—Anderson v. 
Taylor, 278 P. 412, 152 Wash. 532— 
Neff v. Whitham, 265 P. 462, 147 
Wash. 101. 

W.Va.—Campbell v. United Fuel Gas 
Co., 130 S.E. 666, 100 W.Va. 508- 
William James Sons Co. v. Hutch¬ 
inson, 90 S.E. 1047, 79 W.Va. 389. 
Wis.—State ex rel. Kowaleski v. Dis¬ 
trict Court of Milwaukee County, 36 
N.W.2d 419, 254 Wis. 363. 

Wyo.—State v. Allen, 288 P. 1058, 42 
Wyo. 51. 

4 C.J. p 512 note 91. 

Conclusiveness and effect of records: 
Of courts generally see Courts § 
237. 

On appeal in federal courts see 
Federal Courts § 295 j. 

Effect of recorded verdict see Trial 
§ 520. 

Common-law record 
Ill.—City of Chicago v. Bonn, 66 N.E. 
2d 486, 328 Ill.App. 581. 

Intrinsic record speaks absolute 
verity for those matters which are 
properly within it as established by 
statute. 

Ind.—Evansville White Swan Laun¬ 
dry v. Goodman, 91 N.E.2d 180, 228 
Ind. 253. 

Koeneman v. Aldridge, 122 N.E.2d 
845. 125 Ind.App. 176. 


Original papers 

The appellate court is bound by the 
record of the trial below as found in 
the original papers. 

Ohio.—Giglio v. Lasita, 55 N.E.2d 
666, 73 Ohio App. 207. 

Stenographic notes 
Appellees could not question verity 
of stenographic notes, where appel¬ 
lees secured notes from stenographer 
and kept them for many months and 
had notes transcribed for him. 

Ark.—Word v. Grigsby, 174 S.W.2d 
439, 206 Ark. 164. 

Facts on face of appeal notice 

The supreme court is bound by 
facts, such as date of service, appear¬ 
ing on the face of the appeal notice. 
Iowa.—Coggon State Bank v. Woods, 
238 N.W. 448, 212 Iowa 1388. 

Trial judge’s return on time of filing 
With respect to the time of filing 
an answer and special defense under 
oath in ejectment, the reviewing 
court must take the trial judge’s re¬ 
turn as accurate. 

La.—Beckley v. Bourcy, 137 So. 775, 
18 La.App. 346. 

Document 

A document appearing as part of 
the record will be accepted at its 
face value, and explanations as to its 
origin made for the first time on ap¬ 
peal are too late. 

N.Y.—Werenjchik v. Ulen Contract¬ 
ing Corporation, 175 N.E. 112, 255 
N.Y. 411. 

Designation of document 

Where among papers certified as 
constituting judgment roll, there was 
one designated “Special Findings of 
Fact by the Jury” and another desig¬ 
nated “Special Verdict," and there 
was no general verdict, appellate 
court could not disregard jury’s des¬ 
ignation of document as special find¬ 
ings of fact and consider it as a spe¬ 
cial verdict. 

Nev.—Harris v. Harris, 153 P.2d 904, 
62 Nev. 473. 

In absence of fraud or jurisdictional 
defect 

The court of civil appeals is bound 
by the record as finally settled by 
the trial judge, in the absence of 
fraud or matter affecting the juris¬ 
diction of the court. 

Tex,—Texas Indemnity Ins. Co. v. 
Wingo, Civ.App., 47 S.W.2d 397. 

Although the record was confused, 

the supreme court would take such 
record as it found it. 

La.—Mortgage Inv. Co. v. Natal, 139 
So. 768, 174 La. 91. 

Clerical error 

On an appeal, on the judgment roll 
alone, a requirement that only errors 
appearing on the face of the roll can 
be considered did not preclude con¬ 
sideration of outside records to show 
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that the clerical misprision in the 
complaint had been corrected after 
judgment and pending the appeal, 
which made the amount of the judg¬ 
ment correct. 

Nev.—Smart v. Valencia, 248 P. 46, 49 
Nev. 411. 

4 C.J. p 512 note 91 [c]. 

Oa writ of review 

Ordinarily, on writ of review the 
certified record alone is examinable. 
Utah.—Denver & R. G. W. R Co. v. 
Central Weber Sewer Imp. Dist., 287 
P.2d 884, 4 Utah 2d 105. 

Stipulation as to testimony 

Stipulation as to how absent de¬ 
fendant would have testified had he 
been present in court, agreed to by 
counsel for all parties and dictated 
into the record and incorporated 
with the transcribed testimony must 
be given the same probative value by 
the appellate court as though defend¬ 
ant had testified from the witness 
stand. 

La.—Myers v. Landry, App., 50 So.2d 
318. 

Failure to object to hond 

Where record showed that no com¬ 
plaint was made with respect to sus¬ 
pensive appeal bond, it was conclu¬ 
sive that interested parties either 
agreed or acquiesced as to amount 
of bond. 

La.—In re Clover Ridge Planting & 
Mfg. Co., 193 So. 468, 194 La. 77. 

53.5 Ala.—Johnson v. Bryars, 86 So. 
2d 371, 264 Ala. 243—Baker v. Den- 
niston-Boykin Co., 17 So.2d 148, 245 
Ala. 407. 

Fla.—Star Fruit Co. v. Eagle Lake 
Growers, 33 So.2d 858, 160 Fla. 130. 
Ind.—McCoy v. Farm Bureau Mut. 
Ins. Co. of Ind., Ill N.E.2d 728, 123 
Ind.App. 424. 

Ky.—Fischer v. Eby, 114 S.W.2d 763, 
272 Ky. 545. 

Mo.—Peterson v. Kansas City Public 
Service Co., 259 S.W.2d 789—Ash¬ 
ton v. Buchholz, 221 S.W.2d 496, 
359 Mo. 296—Prague v. Eddy, 214 
S.W.2d 521, 358 Mo. 327—Gildehaus 
v. Jones, 200 S.W.2d 523, 356 Mo. 8. 
Neb.—Application of Ruth G. Hill, 
70 N.W.2d 503, 160 Neb. 520—Za- 
bloudil v. Lane, 68 N.W.2d 193, 159 
Neb. 547—Krska v. Sarpy County, 
14 N.W.2d 194, 144 Neb. 613—Lip- 
pincott v. Lippincott, 13 N.W.2d 
721, 144 Neb. 486—In re Piel’s Es¬ 
tate, 4 N.W.2d 875, 141 Neb. 783- 
Drainage Dist. No. 1 of Lincoln 
County v. Kirkpatrick-Pettis Co., 
300 N.W. 582, 140 Neb. 530. 

Tex.—Ragland v. Cone, Civ.App., 118 
S.W.2d 1098—State v. Martin, Civ. 
App., 107 S.W.2d 1089, error dis¬ 
missed. 

Vt.—Judd v. Challoux, 39 A.2d 357, 
114 Vt. 1. 

4 C.J. p 512 note 91 [e], [f]. 
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journal entries, 53 ' 1 ® the court minutes or minute 1 considered infra §§ 1143-1148. Under this rule the 
entries, 53 * 15 and other portions of the record, as | parties 53 - 20 and the reviewing court 53 - 25 are bound 


Agreement of counsel 

Counsel are held to have agreed on 
the statement of facts set out in the 
transcript of record. 

S.C.—Macedonia Baptist Church v. 
City of Columbia, 10 S.E.2d 350, 195 
S.C. 59. 

Bates 

The transcript of the proceedings 
in the district court is binding on the 
supreme court in determining the 
date of the final order, and the date 
on which the motion for a new trial 
was filed. 

Neb.—Cumyn v. Kinney, 229 N.W. 
894, 119 Neb. 478. 

Piling 

In a chancery case where the clerk 
has certified that the transcript of 
evidence is part of the papers on file 
in his office, the appellate court is 
warranted in treating it as having 
been filed in compliance with the 
statute. 

W.Va.—Selvy v. Selvy, 177 S.E. 437, 
115 W.Va. 338. 

Instructions 

The trial judge’s decision as to 
what was the wording of the charges 
to the jury as embodied in the tran¬ 
script on appeal is conclusive. 

S.C.—Chesser v. Tyger River Pine 
Co., 152 S.E. 645, 155 S.C. 356. 

Literal correctness assumed 
W.Va.—William James Sons Co. v. 
Hutchinson, 90 S.E. 1047, 79 W.Va. 
389. 

Presumed correct 

Va.—New Bay Shore Corp. v. Lewis, 
69 S.E.2d 320, 193 Va. 400. 

Frima facie correct 
Pa.—Bain v. Hendee, 131 A. 591, 284 
Pa. 538. 

Transcript of testimony 
Mich.—Gottesman v. United Sav. 
Bank, 289 N.W. 250, 291 Mich. 551. 

unsubstantiated statement 

A statement in the transcript of 
record not sustained by the record is 
not conclusive. 

S.C.—Forbes v. Kingan & Co., 176 S. 
E. 880, 174 S.C. 24. 

53.10 Ohio.—Waller v. Industrial 
Commission, App., 64 N.E.2d 81— 
Giglio v. Lasita, 55 N.E.2d 666, 73 
Ohio App. 207—In re Campbell’s 
Estate, App., 55 N.E.2d 588. 

Pa.—In re Woodward & Williamson, 
118 A. 552, 274 Pa. 567. 

Leiterman v. Polish Nat. Al¬ 
liance of U. S. of North America, 
35 A.2d 761, 154 Pa.Super. 125. 

Only evidence as to contents of order 
or judgment 

Okl.—Keyes v. Dyer, 243 P.2d 710, 
206 Okl. 325—Pettigrew v. Har¬ 
mon, 162 P. 458, 62 Okl. 245. 


Journal entry stating factual and le¬ 
gal grounds for judgment 
Okl.—Archer v. Osage Federal Sav¬ 
ings & Loan Ass’n of Pawhuska, 
112 P.2d 162, 188 Okl. 603. 

Entries by clerk under rule of court 
In an action on an attachment 
bond, where the case was certified 
under statute, docket entries, which 
are made a part of the report and 
! which of necessity are an abbre- 
I viated history of the proceedings, ex¬ 
pressed in terms having a well-estab¬ 
lished meaning, import verity and 
regularity of procedure and control, 
where the report, although containing 
a further statement that the dismiss¬ 
al was by the clerk, also states that 
| it was done under a rule of court 
Me.—Davis v. Cass, 142 A, 377, 127 
Me. 167. 

53.15 Ariz.—Hensley v. Langmade, 
291 P.2d 781, 80 Ariz. 1. 

Cal.—Govea v. Superior Court in and 
for Merced County, 78 P.2d 433, 26 
C.A.2d 27. 

4 C.J. p 512 note 91 [d]. 

Bate of judgment 

The minute entry is the exclusive 
evidence on which the supreme court 
can rely for the date on which any 
judgment removed to the supreme 
court for review was rendered. 

Ariz.—Barth v. Apache County, 162 
P. 62, 18 Ariz. 439. 

Bemand for jury 

Court minutes control a controver¬ 
sy with respect to a demand for a 
jury on a certain date. 

Cal.—Hoffman v. Southern Pac. Co., 
281P. 681, 101 C.A. 218. 

Matters not shown 

Where the minute entry shows no 
ruling on demurrers to pleas, the su¬ 
preme court cannot consider assign¬ 
ments of error presupposing such a 
ruling. 

Ala.—Middleton v. Western Union 
Telegraph Co., 72 So. 548, 197 Ala. 
243. 

53.20 Ill.—Anderson v. Anderson, 44 
N.E.2d 54, 380 Ill. 435. 

N.J.—Domestic Fuel Co. v. American 
Petroleum Corp., 79 A.2d 283, 6 N.J. 
538—Schwartz v. Rothman, 62 A-2d 
684, 1 N.J. 206. 

Gabriel v. Auf Der Heide-Ara- 
gona, Inc., 82 A.2d 644, 14 N.J.Su- 
per. 558—Davies v. Botticher, 77 A, 
2d 465, 10 N.J.Super. 481—A. Cresci 
& Son v. Steiker, 72 A.2d 2 22, 7 N. 
J.Super. 76. 

S.C.—St. Andrews Evangelical Lu¬ 
theran Church, of Columbia, S. C. v. 
St. Andrews Evangelical Lutheran 
Church of Columbia, S. C., 73 S.E. 
2d 845, 223 S.C. 9. 

Wash.—Munroe v. Munroe, 178 P.2d 
983, 27 Wash.2d 556. 
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Notice of contents 

(1) Appellee is charged with notice 
of contents of record that comes to 
the appellate court. 

Cal.—Carson v. Emmons Draying & 
Safe Moving Co., 64 P.2d 176, 18 
C.A.2d 326, followed in 64 P.2d 178, 
18 C.A.2d 768. 

(2) With respect to appellee’s right 
to have general order granting new 
trial corrected after appellants had 
prepared and filed opening brief, ap¬ 
pellee could not contend that at no 
time prior to filing of brief was he 
aware of general terms of order, 
where it was set forth in transcript 
on appeal and he participated in set¬ 
tlement thereof. 

Cal.—Carson v. Emmons Draying & 
Safe Moving Co., supra. 

Subsequent matters 
Insertion of matters subsequently 
transpiring is not permitted; the 
record constitutes a closed book bind¬ 
ing on the parties to the suit. 

Mo.—Shepard v. Shepard, 186 S.W.2d 
472, 353 Mo. 1057. 

53.25 Ala.—Metcalf v. Department 
of Industrial Relations, 16 So.2d 
787, 245 Ala. 299. 

Cal.—Williams v. Goldberg, 151 P.2d 
853, 66 C.A.2d 40—Gardner v. Ru¬ 
therford, 136 P.2d 48, 57 C.A.2d 
874. 

Fla.—Stanton v. Morgan, 172 So. 485, 
127 Fla. 34. 

Ga.—Allen v. Bone, 43 S.E.2d 311, 202 
Ga. 349. 

Ill.—Snively v. Crownover, 53 N.E.2d 
7, 321 Ill.App. 292. 

Ky.—Avery v. Davenport, 190 S.W.2d 
663, 300 Ky. 865—Fischer v. Eby, 
114 S.W.2d 763, 272 Ky. 545—Hoe- 
nig v. Lemaster’s Committee, 103 
S.W.2d 708, 268 Ky. 44. 

La.—Richmond v. New York Life Ins. 

Co., App., 25 So.2d 94. 

Mich.—Hurd v. Hines, 77 N.W.2d 341, 
346 Mich. 70—Dutch Cookie Mach. 
Co. v. Vande Vrede, 286 N.W. 612, 
289 Mich. 272—Cartwright v. Grand 
Trunk Western R. R., 284 N.W. 727, 
288 Mich. 316. 

Miss.—Farris v. Edmondson, 192 So. 
825, 187 Miss. 214. 

Mo.—Schubert v. St. Louis Public 
Service Co., 214 S.W.2d 420, 358 
Mo. 303. 

Ragsdale v. Young, App., 215 S. 
W.2d 514. 

N.J.—Lang v. Morgan’s Home Equip¬ 
ment Corp., 78 A.2d 705, 6 N.J. 333. 

Ditmars v. Grand Stores, 49 A. 2d 
286, 134 N.J.Law 570. 

N.C.—Redd v. Mecklenburg Nurs¬ 
eries, 85 S.E.2d 311, 241 N.C. 385— 
Delinger v. Clark, 67 S.E.2d 448, 234 
N.C. 419—Hagan v. Jenkins, 67 S. 
E.2d 380, 234 N.C. 425—Bame v. 
Palmer Stone Works, 59 S.E.2d 812, 
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by the record, and the case on appeal is determined 
thereby. 53 ' 30 The reviewing court is limited to the 
record, 53 * 35 and it cannot go beyond the record in 
an attempt to supply deficiencies in it. 53 * 40 Any¬ 
thing not shown by the record is out of the case 


in the appellate court. 53 * 45 

If incomplete or incorrect, amendment or correc¬ 
tion must be sought by appropriate proceedings, as 
considered supra §§ 1114-1126, rather than by im¬ 
peachment on the hearing in the appellate court. 54 


232 N.C. 267—Hill v. Atlantic 
Greyhound Corp., 51 S.E.2d 183, 229 
N.C. 728—Mason v. Moore County 
Bd. of Com'rs, 51 S.E.2d 6, 229 N.C. 
626—Smith v. Capital Coca-Cola 
Bottling Co., 19 S.E.2d 626, 221 N.C. 
202—Gorham v. Pacific Mut. Life 
Ins. Co. of California, 1 S.E.2d 569, 
215 N.C. 195—Jeffreys v. Jeffreys, 
197 S.E. 8, 213 N.C. 531. 

Ohio.—Kontner v. Unemployment 
Compensation Bd. of Review, 76 N. 
E.2d 611, 148 Ohio St 614. 

Derrick v. Board of Liquor Con¬ 
trol, 128 N.E.2d 239, 98 Ohio App. 
97, appeal dismissed 124 N.E.2d 122, 
162 Ohio St. 478. 

Or.—In re Workman’s Estate, 68 P. 
2d 479, 156 Or. 333. 

Pa.—State of Ohio ex rel. Squire v. 
Union Trust Co. of Pittsburgh, 8 A. 
2d 476, 137 Pa.Super. 75. 

Tex.—Kirkman v. Alexander, Civ. 
App., 280 S.W.2d 365, error refused 
no reversible error—Gist v. Holt, 
Civ.App., 173 S.W.2d 216, error re¬ 
fused—Higgins v. Mossier Accept¬ 
ance Co., Civ.App., 140 S.W.2d 532, 
error dismissed—Treadaway v. 
Hodges, Civ.App., 125 S.W.2d 385— 
Dugan v. Wm. Cameron & Co., Civ. 
App., 106 S.W.2d 334. 

Utah.—Brandiey v. Lewis, 92 P.2d 
338, 97 Utah 217. 

Vt.—Abel’s, Inc. v. Newton, 74 A.2d 
481, 116 Vt. 272—Horicon v. Lang- 
lois* Estate, 52 A.2d 888, 115 Vt. 81. 
Va.—New Bay Shore Corp. v. Lewis, 
69 S.E.2d 320, 193 Va. 400. 

Wash.—Dux v. Hostetter, 234 P.2d 
553, 39 Wash.2d 126—Webb McDon¬ 
ald Tractor & Equipment Co. v. 
Coyle, 63 P.2d 475, 188 Wash. 658. 
Wis.—Vredenburg v. Safety Devices 
Corp., 70 N.W.2d 226, 270 Wis. 36. 

Even though appellant disputes rec¬ 
ord 

Ill. —Genck v. McGeath, 132 N.E.2d 
437, 9 Ill.App.2d 145. 

Correction 

Where, after the trial had ended, 
the trial court, in accordance with 
the court rule, on plaintiff’s motion 
and on a finding on undisputed evi¬ 
dence to that effect, corrected, as an 
error of the court reporter, a recita¬ 
tion in the record, the appellate 
court was bound by the correction. 
Tex.—Texas Employers’ Ins. Ass’n v. 
Mallard, Civ.App., 180 S.W.2d 381, 
reversed on other grounds 182 S.W. 
2d 1000. 143 Tex. 77. 


Ill.—Curtis v. City of Chicago, 89 N. 
E.2d 63, 339 Ill.App. 61. 

(2) Amount of judgment appealed 
from. 

Ky.—Rhoads v. Garrison, 239 SW. 
2d 78. 

(3) Evidence introduced in trial 
court. 

Ohio.—Wilson v. Cincinnati St. Ry. 
Co., 53 N.E.2d 668, 73 Ohio App. 
219. 

(4) Instructions given. 

Cal.—Stevenson v. Fleming, 117 P. 
2d 717, 47 C.A.2d 225. 

(5) Punctuation of instruction as 
it appears in the record. 

Mass.—Mansell v. Larsen, 42 N.E. 
2d 520, 311 Mass. 607. 

(6) Fact that surrogate presided 
at trial and made and signed deci¬ 
sion, as against contention that the 
trial was conducted before the clerk 
of the court. 

N.Y.—In re Nowakowski’s Estate, 

133 N.Y.S.2d 842, 284 App.Div. 655. 

(7) In determining whether an 
oral instruction, which as recorded 
by phonographic reporter contained 
verbal inaccuracies, was prejudicial. 
Cal.—Barlow v. Crome, 112 P.2d 303, 

44 C.A.2d 356. 

(8) In determining whether a 
judgment is void as distinguished 
from being merely erroneous. 

Or.—Columbia Auto Works v. Yates, 
156 P.2d 561, 176 Or. 295. 

53.30 N.C.—Tomlinson v. Cranor, 
184 S.E. 554, 209 N.C. 688. 

S.C.—Baker v. Metropolitan Life 
Ins. Co., 192 S.E. 571, 184 S.C. 341, 

134 A.L.R. 205. 

Tex.—Davis v. Grogan Mfg. Co., 
Civ.App., 177 S.W.2d 213. 

53.35 Minn.—Loth v. Loth, 35 N.W. 
2d 542, 227 Minn. 387, 6 AJL.R.2d 
176. 

Ohio.—Rodberg v. Eversole, App., 
35 N.E2d 851. 

Tex.—Kirk v. Head, Civ.App., 132 
S.W.2d 125, affirmed 152 S.W.2d 
726, 137 Tex. 44. 

Utah.—Brandley v. Lewis, 92 P.2d 
338, 97 Utah 217. 

Becord of case as made in court be¬ 
low 

Miss.—Delta Chevrolet Co. v. Waid, 
51 So.2d 443, 211 Miss. 256. 

Becord settled and certified in lower 
court 

Va.—Ward v. Charlton, 12 S.E.2d 
791, 177 Va. 101. 


Ohio.—Derrick v. Board of Liquor 
Control, 128 N.E.2d 239, 98 Ohio 
App. 97, appeal dismissed 124 N.E. 
2d 122, 162 Ohio St. 478. 

Correct and complete 

The appellate court must consider 
the record, as certified by the trial 
court, to be correct and complete. 
Wash.—Hinz v. Stoller, 92 P.2d 713, 
199 Wash. 611. 

Supplemental material which nei¬ 
ther trial court, acting within its 
jurisdiction, nor appellate court or¬ 
dered incorporated into the record 
cannot be considered. 

Wis.—Vredenburg v. Safety Devices 
Corp., 70 N.W.2d 226, 270 Wis. 36. 

53.45 Vt.—Horicon v. Langlois’ Es¬ 
tate, 52 A.2d 888, 115 Vt. 81- 
State v. Moquin, 35 A.2d 656, 113 
Vt. 414. 

54. Cal.—Reed v. Murphy, 238 P. 
78, 196 C. 395. 

Ga.—McDaniel v. Norris, 57 S.E.2d 
299, 80 Ga.App. 734. 

Ill.—Anderson v. Anderson, 44 N.E. 
2d 54, 380 Ill. 435. 

Ind.—National Life & Accident Ins. 
Co. v. Williams, 138 N.E. 826, 84 
Ind.App. 343. 

Iowa.—Schubert v. Barnholt, 158 N. 

W. 662, 177 Iowa 232. 

Mich.—Sokup v. Davis’ Estate, 172 
N.W. 428, 206 Mich. 144. 

Miss.—Robertson v. Nicholson, 120 
So. 822, 153 Miss. 545. 

Mo.—Still v. Glass, App., 222 S.W. 
893. 

N.D.—Hufford v. Flynn, 182 N.W. 
941, 48 N.D. 33. 

Okl.—Kriewitz v. Taylor, 45 P.2d 
527, 172 Okl. 227—Grand Lodge of 
Brotherhood of Railroad Trainmen 
v. Scott, 274 P. 27, 135 Okl. 74- 
Corpus Juris cited in Perry v. 
Myers, 259 P. 556, 558, 127 Okl. 27. 
Pa.—In re Woodward & Williamson, 
118 A. 552, 274 Pa. 567. 

S.C.—-Hill v. Broad River Power Co., 
148 S.E. 870, 151 S.C. 280. 

Tex.—Stefka v. Hartman, Civ.App., 
120 S.W.2d 617—Chase Hockley 
Piano Co. v. Clymer, Civ.App. f 202 
S.W. 214. 

Vt.—Legier v. Deveneau, 126 A. 392, 
98 Vt. 188. 

4 C.J. p 514 note 92. 

Appellate court may not change rec¬ 
ord 

Utah.—Mayer v. Rankin, 63 P.2d 611, 
91 Utah 193, 110 A.L.R. 837. 
Certified copy of order 
A certified copy of an order, recit¬ 
ing that the motion for new trial 
was filed in time, and which was at- 


Court held bound by record as to par. 
ticular matters 

(1) Am o un t claimed as damages in I 53.40 Neb.—Ericsson v. Streitz, 273 
tort action. | N.W. 17, 132 Neb. 692, 
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The record cannot be collaterally attacked or ques¬ 
tioned in the appellate court. 54 - 5 It cannot be im¬ 
peached, changed, altered, or varied on appeal by 
an ex parte and unauthorized statement or certifi¬ 
cate of the trial judge 55 or of the clerk, 56 or of the 
official reporter, 57 or stenographer who took the evi¬ 
dence on the trial; 57 - 5 by statements made by the 


court subsequent to the time the certified record of 
the proceedings was made; 57 - 10 by statements of 
counsel such as those made orally, on motion, or in 
the brief; 58 by agreement of the parties, where such 
agreement has not been made a part of the record 
in a manner known to the law; 58 ' 5 by oral testi- 


tached to appellant’s brief, together 
with a certificate of the clerk to the 
same effect, cannot be considered, 
where the record showed that the 
motion was filed too late. 

Ky.—Roberts’ Cotton Oil Co. v. 
Doods & Johnston, 174 S.W. 485, 
163 Ky. 635. 

Correction of stenographic error by 
trial court 

Where the stenographic reporter 
omits a “not" from the testimony of 
a witness, the record should be cor¬ 
rected by the trial court and the su¬ 
preme court must take the testi¬ 
mony of a witness from the record 
as certified. 

Iowa.—Schubert v. Barnholt, 158 N. 
W. 662. 177 Iowa 232. 

In the absence of appeal “from 
the order settling 1 the case, or tran¬ 
script of record," the appellate court 
"can consider as having transpired 
at the trial of the cause only that 
which the court stated took place." 
S.C.—Hill v. Broad River Power Co., 
148 S.E. 870, 871, 151 S.C. 280. 

Barden of proof 

(1) “The burden is upon the party 
challenging the case-made or record 
to show in the manner authorized 
by statute that the same is not true 
and correct." 

Okl.—Grand Lodge of Brotherhood 
of Railroad Trainmen v. Scott, 274 
P. 27, 135 Okl. 74. 

(2) The burden of showing that 
the evidence, as certified by the trial 
judge, is incorrect or incomplete is 
on the complaining party. 

Ya.—New Bay Shore Corp. v. Lewis, 
69 S.E2d 320, 193 Ya. 400. 

£HL5 Cal.—Govea v. Superior Court 
in and for Merced County, 78 P.2d 
433, 26 C.A.2d 27. 

55. Ga.—Johnson v. Roberson, 77 
S.E.2d 232, 88 Ga.App. 548. 

Mich.—Sokup v. Davis’ Estate, 172 
N.W. 428, 206 Mich. 144, 

Okl.—Corpus Juris cited in Kriewitz 
v. Taylor, 45 P.2d 527, 529, 172 
Okl. 227—Corpus Juris cited in 
Perry v. Myers, 259 P. 556, 558, 
127 Okl. 27. 

Tenn.—Burkett v. Burkett, 245 S.W. 

2d 185, 193 Tenn. 165. 

Tex.—Ragland v. Cone, CivApp,, 118 
S.W. 2d 1098. 

4 C.J. p 514 note 93. 

56. La.—Martens v. Penton, 130 So. 

360, 15 La. App. 61—Martens v. 

Penton, 130 So. 360, 15 La.App. 60 


—Martens v. Penton, 130 So. 354, 
15 La.App. S3. 

Miss.—Union Motor Car Co. v. Cart- 
ledge, 97 So. SOI, 133 Miss. 318. 
Mo.—Laumeier v. Sammelmann, 279 
S.W. 249, 21S Mo.App. 468. 

Okl.—Kriewitz v. Taylor, 45 P.2d 
527, 172 Okl. 227— Corpus Juris 
cited in Perry v. Myers, 259 P. 
556, 558, 127 Okl. 27. 

Tenn.—Burkett v. Burkett, 245 S.W. 

2d 185, 193 Tenn. 165. 

: Tex.—First Nat. Bank of Graham v. 
j Corbin, Civ.App., 148 S.W.2d 439 
—Ragland v. Cone, Civ.App., 118 
S.W. 2d 1098. 

4 C.J. p 514 note 94. 

57. Iowa.—Rosencrans v. Wood- 
bridge, 153 N.W. 180, 171 Iowa 61. 
Transcript of evidence certified by 

the official reporter to be a true copy 
of the testimony and to have been 
certified by the trial judge was in¬ 
sufficient to sustain appellant’s ab¬ 
stract, which appellee claimed con¬ 
tained testimony not in the record. 
Iowa.—Rosencrans v. Woodb ridge, 
supra. 

Detached certificate 
The date of the judgment of the 
district court, as shown by the jour¬ 
nal entry appearing in a duly certi¬ 
fied transcript, cannot be contradict¬ 
ed by a detached certificate of the 
clerk. 

Neb.—In re Getchell’s Estate, 154 
N.W. 537, 98 Neb. 788. 

57.5 Tenn.—Burkett v. Burkett, 245 
S.W.2d 185, 193 Tenn. 165. 

57.10 Neb.—Segebart v. Gregory, 69 
N.W.2d 315, 160 Neb. 64. 

On motion for new trial 

Statements by trial court in mem¬ 
orandum on motion for new trial 
cannot be used to impeach journal 
entry signed by the trial court. 

Neb.—Segebart v. Gregory, supra. 

58. Ark.—State v. Pollard, 286 S. 
W. 811, 171 Ark. 607. 

Cal.—Newman v. Los Angeles Trans¬ 
it Lines, 262 P.2d 95, 120 C.A2d 
685—O’Malley v. Carrick, 212 P. 
45, 60 C.A. 48. 

Conn.—Mad River Co. v. Pracney, 
123 A. 918, 100 Conn. 466. 

Fla.—Stanton v. Morgan, 172 So. 
485, 127 Fla. 34—Gracy v. Gracy, 
76 So. 530, 74 Fla. 63, L.R.A1918B 
82. 

Ga.—Nobles v. Smith, 87 S.E. 606, 
17 Ga.App. 421. 

Ill.—Anderson v. Ahderson, 44 N.E. 
2d 54, 380 Ill. 435. 
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Woodbury v. Continental Cas¬ 
ualty Co., 198 Ill.App. 5C0. 

Ky.—Supreme Tent of Knights of 
Maccabees of World v. Dupriest„ 
38 S.W.2d 241, 238 Ky. 352. 

La.—Norman v. State, App., 69 So. 
2d 120, reversed on other grounds 
SO So.2d 858, 227 La. 904. 

Mich.—Gottesman v. United Sav. 

Bank, 289 N.W. 250, 291 Mich. 551. 
Miss.—Farris v. Edmondson, 192 So. 
825, 187 Miss. 214. 

Mo.—Adelsberger v. Sheehy, 59 S.W. 
2d 644, 332 Mo. 954. 

Jackson v. Kansas City Rys. Co.,. 
App., 232 S.W. 752. 

Neb.—Ericsson v. Streitz, 273 N.W. 
17, 132 Neb. 692. 

N.C.—Barefoot v. Lee, 83 S.E. 247^. 
168 N.C. 89. 

S.C.—Ralph v. Southern Ry. Co, 158 
SE. 409, 160 S.C. 229. 

Or.—In re Baker's Estate, 67 P.2d 
185, 156 Or. 256. 

Tex.—Higgins v. Mossier Acceptance 
Co., Civ.App., 140 S.W.2d 532, er¬ 
ror dismissed—Pelton v. McClaren 
Rubber Co., Civ.App., 120 S.W.2d 
516, error refused. 

Wash.—Dux v. Hostetter, 234 P.2d* 
553, 39 Wash.2d 126. 

4 C.J. p 514 note 95. 

Matters admitted or not controvert¬ 
ed in brief or argument to be tak¬ 
en as true see infra §§ 1343-1345. 

Admission in appellee’s brief was. 
unavailable to contradict the record 
showing that a plea of privilege was 
overruled after submission of the- 
case. 

Tex.—Allen Motor Sales Co. v. John¬ 
son, Civ.App., 64 S.W.2d 988. 

Conflict between counsel and court. 

Appellate court will accept posi¬ 
tive assertion by trial court that 
counsel was informed that juror- 
had reported that he had personal 
knowledge of a certain vital incident 
affecting the trial, as against con¬ 
trary assertion of counsel. 

Mo.—Cook v. Kansas City, 214 S. 
W.2d 430, 358 Mo. 296. 

Response filed in appellate court 

cannot show that bill of exceptions . 
was tendered within statutory time 
while trial judge was absent from 
home. 

Ga.—Neidlinger v. Perry, 50 S.E.2d* 
804, 78 Ga.App. 152. 

58*5 Ind.—Kain v. State, 125 N.E.. 
2d 436, 234 Ind. 160. 
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mony or extrinsic evidence, 58 * 10 or objections; 58 * 15 
or by affidavits or other evidence or matters dehors 
the record. 59 Error cannot be predicated on a rul¬ 
ing which the record indicates was never made, 59 - 5 
or as to an objection to the pleadings which the 
record shows was corrected, 59 * 10 and the appellate 
court will not pass on a contention which the record 
shows is not in issue. 59 * 15 

It has been held, however, that the rule that the 
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record imports verity does not preclude an attack on 
it for fraud or mistake, 60 that the rule does not ap¬ 
ply in a case where the official term of the judge 
who tried the case expired between the rendition of 
the judgment and the perfection of an appeal, and 
his successor in office caused amendments to the 
record to be made by writ of diminution, 61 that a 
misstatement as to the date of filing may be shown 
by affidavit or certification of the clerk, 62 and that 


58.10 Ill.—Anderson v. Anderson, 44 
N.E.2d 54, 380 Ill. 435. 

Mo.—Golden v. Onerem, App., 123 
S.W.2d 617. 

Neb.—Segebart v. Gregory, 69 N.W. 
2d 315, 160 Neb. 64—In re Bednar's 
Estate, 37 N.W.2d 195, 151 Neb. 
242. 

Va.—Ward v. Charlton, 12 S.E.2d 
791, 177 Va. 101. 

58.15 Mo.—Golden v. Onerem, App., 
123 S.W.2d 617. 

59. Cal.—Govea v. Superior Court 
in and for Merced County, 78 P.2d 
433, 26 C.A.2d 27—Corrigan v. Su¬ 
perior Court in and for Solano 
County, 236 P. 364, 72 C.A. 383. 
Fla.—Abell v. Town of Boynton, 117 
So. 507, 95 Fla. 984. 

Ga.—Sweat v. Barnhill, 155 S.E. 18, 
171 Ga. 294—Felker v. Still, 127 
S.E. 609, 160 Ga. 104. 

McDaniel v. Norris, 57 S.E.2d 
299, 80 Ga.App. 734—Barwick v. 
American Mfg. Co., 108 S.E. 119, 27 
Ga.App. 275. 

Idaho.—Carey v. Lafferty, 86 P.2d 
168, 59 Idaho 578. ' 

Ill.—Frey v. City of Chicago, 162 
N.E. 139, 330 Ill. 640. 

Rubendall v. Tarbox, 200 Ill. 
App. 260'—-Woodbury v. Continen¬ 
tal Casualty Co., 198 IlLApp. 560. 
See Brokhausen v. Ford Motor Co., 
210 Ill.App. 418. 1 

Ind.—Satterblom v. Wasson, 41 N.E. 
2d 674, 111 Ind.App. 377—Bay v. 
Short, 165 N.E. 560, 89 Ind.App. 
17. 

Iowa.—Burke v. Flannery, 190 N.W. 
139. 

La.—Norman v. State, App., 69 So. 
2d 120, reversed on other grounds 
80 So.2d 858, 227 La. 904—Rich¬ 
mond v. New York* Life Ins. Co., 
App., 25 . So.2d 94—Standard Mo¬ 
tors Finance Co. v. "Yellow Bayou 
Gin & Planting Co.,’ 1 La.App. 424. 
Mich.—Sokup v. Davis’ Estate, 172 
N.W. 428, 206 Mich. 144. 

Miss.—JEtna Ins. Co. v. Lester, 154 
So. 706, 170 Miss. 353—Brown v. 
Sutton,' 121 So. 835, 158 Miss. 78. 
Mo.—Young v. Dunlap, 190 S.W. 

1041, 195 Mo.App T 119. 

N.J.—Grossman v. Brick, 139 A. 490, 
5 N.LMisc. 1016. 

N.D—Huftord v.- Flynn,. 182 N.W: 
941* 48 N.D. <33., 

Ohio.—Rofiberg v. Eversole,, App., 
i3£ NJ3.2d.M851. . .... , • . 


Okl.—Kriewitz v. Taylor, 45 P.2d 
527, 172 Okl. 227—Corpus Juris 
cited in Perry v. Myers, 259 P. 
556, 558, 127 Okl. 27—Pettigrew 
v. Harmon, 162 P. 458, 62 Okl. 245. 
Or.—Mitchell v. Coach, 153 P. 478, 83 
Or. 45. 

Pa.—Corpus Juris Secundum cited in 
Commonwealth ex rel. Kay lor v. 
Ashe, 74 A.2d 769, 771, 167 Pa. 
Super. 263. 

Hutchinson v. City of Philadel¬ 
phia, 12 Pa.Dist. & Co. 420. 

Tex.—Gist v. Holt, Civ. App., 173 
S.W.2d 216, error refused—Stefka 
v. Hartman, Civ.App., 120 S.W.2d 
617—Ragland v. Cone, Civ.App., 
118 S.W.2d 1098—Sumrall v. Rus¬ 
sell, Civ.App., 262 S.W. 507— 
Noblett v. Olive, Civ.App., 259 
S.W. 305—Davis v. Finch, Civ. 
App., 236 S.W. 775—Chase Hack- 
ley Piano Co. v. Clymer, Civ.App., 
202 S.W. 214—Baugh v. Baugh, 
Civ.App., 175 S.W. 725. 

Wash.—Watson v. Dumas, 216 P. 

848, 125 Wash. 574. 

Wyo.—State v. Allen, 288 P. 1058, 42 
Wyo. 51—Hahn v. Citizens’ State 
Bank, 171 P. 889, 25 'Wyo. 467, 
rehearing denied 172 P. 705, 25 
Wyo. 467. 

4 C.J. p 514 note 96. 

Affidavits in motion for new trial 
Ind.—Koeneman v. Aldridge, 122 N. 

E.2d 345, 125 Ind.App. 176. 

To supply omission in record 
Mich.—O’Connor v. O’Connor, 275 N. 
W. 660, 281 Mich. 640. 

Prejudicial statements by trial 
judge cannot be shown .by affidavit. 
Neb.—Hansen v. Village of Ralston, 
22 N.W.2d 719, 147 Neb. 251. 
TTnauthenticated letters of jurors 
interpreting their verdict will not be 
considered on appeal. 

Cal.—Fernandez v. Consolidated 
Fisheries, Inc., 255 P.2d 863, 117 
C.A.2d 254. 

59.5 Ind.—Scott v. Kell, App., 134 
N.E.,2d 838, rehearing denied 137 
N.E.2d 449. 

59.10 Ind.—Fletcher Trust Co. v. 
Hauser, 11 N.E.2d 1012, 105 Ind. 
App. 281. 

59il5 Sufficiency of service of no-' 
tice 

Idaho.-*—Fry V. Weven, 70 F.2d 359, 
58 Idaho 181. 
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60. Ala.—Oliver v. Kinney, 56 So. 
203, 173 Ala. 593. 

Ky.—Bingham v. Anderson, 251 S.W. 

973, 199 Ky. 680. 

Statutory exception 

The use by the clerk of the circuit 
court of original depositions, instead 
of copies thereof as a transcript, 
after rebacking them and changing 
the certificate, was the result either 
of mistake or fraud, so that the fact 
that such depositions were used can 
be proved by the affidavit of the 
clerk under Ky.St. § 3760, providing 
that no fact officially stated by an 
officer shall be called in question 
except upon the allegation of fraud 
in the party benefited thereby, or 
mistake on the part of the officer. 
Ky.—Bingham v. Anderson, supra. 
View to the contrary 

A document alleged to have been 
the basis of the judgment of the 
supreme court and to have been in¬ 
serted in the record by fraud of 
plaintiff and her counsel, which the 
record shows was approved and cer¬ 
tified by proper officials, imports 
verity on its face, and will be so 
treated by the supreme court in 
consideration of the case, in the ab¬ 
sence of a proper and timely show¬ 
ing to the contrary. 

Ga.—Burkhalter v. Roach, 101 S.E 
123, 149 Ga. 565. 

61. Md.—Hays v. Philadelphia, etc., 
R. Co., 58 A 439, 99 Md. 413. 

62. Va.—Peterson v. Haynes, 134 S. 
E. 675, 145 Va. 653. 

Bate on certificate incorrect 
An appeal would not be dismissed 
because the record showed that the 
petition therefor was presented to 
the appellate court nearly eighteen 
months after the record was signed 
by the clerk, where it was shown by 
the clerk’s affidavit that the date on 
his certificate was incorrect. 

Va.—Peterson v. Haynes, supra. 

Certificate not traversable 

Generally, on proper timely sug¬ 
gestion that clerk entered wrong 
date of filing on bill of exceptions, 
clerk will be ordered to certify the 
correct date to reviewing court, but 
his certificate cannot be traversed 
or extrinsic evidence be introduced 
to combat it. 

Ga.—Cordray v. Savannah Union 

i 
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§§ 1143-1144 APPEAL & ERROR 

a plaintiff in error may aver and prove a fact which, 
if true, shows that the record is not binding on 
him. 63 

Under the Texas statute empowering the courts of 
civil appeals by affidavit or otherwise to ascertain 
such matters of fact as may be necessary to the 
proper exercise of their jurisdiction, such a court 
may inquire into the truth of the record, or a part 
thereof, 64 in so far as it pertains to matters occur¬ 
ring after, but not before, the final disposition of 
the cause in the lower court. 65 Where, however, the 
trial court has granted a motion to correct the judg¬ 
ment, nunc pro tunc, so as to insert the proper notice 
of appeal, making a factual finding thereon, its 
finding is conclusive on the reviewing court. 65 - 5 

Court orders . Court orders, when properly au¬ 
thenticated and approved by the trial courts, con¬ 
note absolute verity, and they cannot be contra¬ 
dicted, amended, or construed to mean something 
which their language does not import. 65 - 10 


Construction . It has been said that the construc¬ 
tion of the record on review is always against the 
excepting party 66 and that the appellate court must 
construe the record as it finds it. 67 It also has been 
held that a liberal, rather than a strict, construction 
will be given to the record in favor of the right 
of appeal. 67 - 5 Ambiguous language will be inter¬ 
preted on review so as to support, rather than to 
discredit, a ruling of the lower court 63 

§ 1144. - Of Recitals 

As a general rule, recitals of facts In the record on 
appeal are conclusive of the truth thereof on the review- 
ing court and all parties to the proceeding, although where 
the fact recited does not relate to a purely formal matter, 
it should be established by record proof other than its 
bare recitation. Recitals in the record may not be im¬ 
peached by matters outside the record. 

In general, recitals in the record on appeal import 
verity, and as to the truth of the facts recited, they 
are binding on, and to be taken as true by, the re¬ 
viewing court, 68 ' 50 and are generally conclusive on 


Station Co., 68 S.B. 697, 1C4 Ga. 
865. 

Southern Grocery Stores v. 
Greer, 23 S.E.2d 484, 68 Ga.App. 
583. 

63. Mass.—Bennett v. Powell, 187 
N.E. 559, 284 Mass. 246. 

64. Tex.—Herd v. Home Hat. Bank 
of Cleburne, Civ.App., 283 S.W. 
1112, 1113. 

4 C.J. p 515 note 99. 

“It is true affidavits contradicting: 
the record will not be received nor 
considered by this court on any 
question involved in an appeal ex¬ 
cept a jurisdictional question but it 
is equally true that affidavits con¬ 
tradicting: the record will be received 
and considered where such affidavit 
presents a fact or facts affecting: the 
jurisdiction of this court and such 
fact or facts could not have been put 
in issue in the court trying: the 
cause. Article 1593, Vernon's Sayles’ 
Civ. St.” 

Tex.—Herd v. Home Nat. Bank of 
Cleburne, supra. 

Only to supply jurisdictional facts 
The court of civil appeals may re¬ 
ceive evidence in form of affidavits 
or otherwise only to supply jurisdic¬ 
tional facts not apparent in record. 
Tex.—Gist v. Holt, Civ.App., 173 S. 
W.2d 216, error refused. 

Lack of Jurisdiction shown 

Where the clerk's affidavit reason¬ 
ably explained why an appeal bond, 
filed too late, was filed back as of 
the date shown in the transcript, 
and the facts stated were not ques¬ 
tioned by appellant, the appellate 
court must conclude that the affi¬ 
davit speaks the truth, so as to de¬ 
prive the court of jurisdiction, i 


Tex.—Herd v. Home Nat. Bank of 
Cleburne, Civ.App., 283 S.W. 1112. 
Contradiction of record not permis¬ 
sible 

“In a proper case this court has 
the power and will consider evidence 
dehors the record to ascertain 
whether it has acquired jurisdiction 
of an appeal. But it cannot con¬ 
sider evidence aliunde contradicting: 
the record.” 

Tex.—Sumrall v. Russell, Civ.App., 
262 S.W. 507. 

65. Tex.—Austin v. Nalle, 22 S.W. 
668, 960, 85 Tex. 520. 

Texas, etc., R. Co. v. Hood, Civ. 
App., 125 S.W. 982. 

Jurisdictional facts recited in tran¬ 
script 

(1) Generally. 

Tex.—State v. Martin, Civ.App., 107 
S.W.2d 1089, error dismissed. 

(2) Date of rendition of judg¬ 
ment. 

Tex.—Gist v. Holt, Civ.App., 173 S. 
W.2d 216, error refused—Roeden- 
beck v. Gregory, Civ. App., 169 
S.W.2d 780, reversed on other 
grounds 174 S.W.2d 585, 141 Tex. 
543. 

65.5 Tex.—Wells-Grinnan M.A.B. v. 
Belton Sand & Gravel Co., Civ. 
App., 293 S.W.2d 70. 

65.10 Ark.—Sinclair Refining: Co. v. 
Burkholder, 97 S.W.2d 925, 193 
Ark. 62. 

66. Vt.—Travers & Thomas v. Rupe, 
75 A.2d 692, 116 Vt. 314—Ricci v. 
Bove’s Estate, 75 A.2d 682, 116 Vt. 
335—Abel’s, Inc. v. Newton, 74 A 
2d 481, 116 Vt. 272—Horicon v. 
Langrlois’ Estate, 52 A.2d 888, 115 
Vt. 81—Prazak v. Burzeiko, 160 A. 
189, 104 Vt. 457. 
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67. Or.—In re Johnson's Estate, 274 
P. 918, 131 Or. 235. 

Particular records construed 
Ind.—Allen v. Nees, 6 N.E.2d 344, 
103 Ind.App. 537. 

N.M.—Johnson v. Mercantile Ins. Co. 
of America, 133 P.2d 708, 47 N.M. 
47. 

Ohio.—Parsch Lumber Co. v. Mc¬ 
Grath, 173 N.E. 629, 37 Ohio App. 
37 . 

S.D.—Powers v. Standard Oil Co., 
251 N.W. 187, 62 S.D. 33. 

Tex.—First Nat. Bank in Graham 
v. Corbin, Civ.App., 153 S.W.2d 979, 
error refused. 

Wash.—Wise v. Nichols, 266 P. 186, 
147 Wash. 375. 

67.5 Tex.—W. C. Turnbow Petro¬ 
leum Corp. v. Fulton, 194 S.W.2d 
256, 145 Tex. 56. 

68. Ark.—Falcon Zinc Co. v. Flip- 
pin, 287 S.W. 394, 171 Ark. 1151. 

68.50 Ala.—Berman v. Wreck-A- 
Pair Bldg:. Co., 175 So. 269, 234 
Ala. 293. 

Fla.—Aheara v. Abeam, 168 So. 807, 
124 Fla. 524. 

Ga.—Shahan v. American Tel. & Tel. 

Co., 35 S.E.2d 5, 72 Ga.App. 749. 
Tex.—Jacobson v. Jacobson, Civ. 

App., 88 S.W.2d 515* 

Appellate court can only look to the 
record 

Wis.—Wolfrom v. Anderson, 25 N. 
W.2d 880, 249 Wis. 433. 

Record not positively showing: serv¬ 
ice of notice 

Where the record does not affirma¬ 
tively and positively show whether 
notice of a motion to reinstate the 
cause was actually served, the su¬ 
preme court is bound by the lan- 



4A C.J.S. APPEAL & ERROR § 1144 

all parties to the proceeding, 169 and this rule as to | their binding effect is particularly applicable where 


guage of the order reinstating: the 
cause. 

Fla.—-Webster v. Brown, 109 So. 320, 
91 Fla. 1007. 

Particular record recitals construed 
Ala.—Reed v. Robinson, 104 So. 130, 
20 Ala. 570. 

CaL—Stenzel v. Kronick, 255 P. 199, 
201 C. 26. 

Shank v. Blackburn, 215 P. 559, 
61 C.A. 577. 

Ga.—Reed v. Metropolitan Life Ins. 

Co., 58 S.E.2d 183, 206 Ga. 604. 
Ill.—Topel v. Personal Loan & Sav¬ 
ings Bank, 9 N.E.2d 75, 290 Ill. 
App. 558. 

Ky.—Bolling v. Pikeville Nat. Bank, 
280 S.W. 1090, 213 Ky. 317. 

Mo.—Watson v. Kerr, 287 S.W. 337, 
315 Mo. 781. 

Landau v. Ohio Leather Co., 221 
S.W. 405, 204 Mo.App. 404. 

Tex.—City of Houston v. Scanlan, 
Civ.App., 16 S.W. 2d 550, affirmed 
37 S.W.2d 718, 120 Tex. 264—Tex¬ 
as Pacific Coal & Oil Co. v. Grab- 
ner, Civ.App., 10 S.W.2d 441—J. 
G. Smith Grain Co. v. Payne, Civ. 
App., 290 S.W. 841—Amason v. 
Harrigan, Civ.App., 288 S.W. 566. 

Review as restricted by recitals 

(1) The supreme court can con¬ 
sider, on appeal from an order, only 
those papers recited in the order. 
N.Y.—Sanitary Brass Works v. Ru¬ 
bin & Marcus, 175 N.Y.S, 535. 

(2) Appellant relying on a paper 
purporting to show admission of cer¬ 
tain checks was held limited in his 
contentions to recitals therein. 

Tex.—Price v. White Line Cab & 

Baggage Co., Civ.App., 87 S.W.2d 
1103, error dismissed. 

Recitals held controlling 

(1) Recital in journal entry that 
lower court found certain facts from 
the evidence. 

Ohio.—In re Campbell’s Estate, App., 
55 N.E.2d 588. 

(2) Statement that amended peti¬ 
tion attempted to set up a new cause 
of action against defendant in his 
Individual capacity. 

Ohio.—Waller v. Industrial Commis¬ 
sion, App., 64 N.E.2d 81. 

69. Ala.—Garner v. Baker, 108 So. 
38, 214 Ala. 385—Drake v. Nunn, 
97 So. 211, 210 Ala. 136—McCre- 
less v. Tennessee Valley Bank, 94 
So. 722, 208 Ala. 414—Johnson v. 
Cox, 73 So. 922, 198 Ala. 563. 

Ariz.—Mounce v. Wightman, 243 P. 
916, 30 Ariz. 45. 

Ark.—O'Neal v. B. F. Goodrich Rub¬ 
ber Co., 162 S.W.2d 52, 204 Ark. 
371—C. M. Farmer Stave & Head¬ 
ing Co. v. Whorton, 102 S.W.2d 79, 
193 Ark. 708—Martin v. Pierce 
Petroleum Co., 298 S.W. 494, 174 
Ark. 1179. 


Cal.—Starkweather v. Minarets Min¬ 
ing Co., 43 P.2d 321, 5 C.A.2d 501 
—In re Dam’s Estate, 14 P.2d 162, 
126 C.A. 70—Cohan v. Shibley, 
App., 289 P. 169—Colma Vegeta¬ 
ble Ass'n v. Bonetti, 267 P. 172, 91 
C.A 103—Security Bank & Trust 
Co. v. Wilbur, 205 P. 886, 56 C.A. 
604—De Coe v. Johnson, 202 P. 
362, 54 C.A 592—Lowenberg v, L. 
Jacobson’s Sons, 145 P. 734, 25 
C.A. 790. 

Colo.—Hille v. Evans, 187 P. 315, 
68 Colo. 98. 

Fla.—F. & R. Corp. v. Campbell, 166 
So. 596, 123 Fla. 130—Beale, Inc. v. 
Hawley, 156 So. 529, 116 Fla. 445. 

Ill.—Gilson v. Gaerdner, 129 N.E. 76, 
295 Ill. 337. 

City of Chicago v. Bonn, 66 N.E. 
2d 486, 328 Ill.App. 581. 

Ind.—Nelson v. Reidelbach, 119 N.E. 
804, 68 Ind-App. 19. 

Iowa.—Bales v. Murray, 171 N.W. 
747, 186 Iowa 649—Farmers' Han¬ 
dy Wagon Co. v. Casualty Co. of 
America, 167 N.W. 204, 184 Iowa 
773, opinion supplemented 169 N. 
W. 178, 184 Iowa 773. 

Kan.—McAdam v. Leak, 208 P. 569, 
111 Kan. 704—Warner v. Carter, 
198 P. 960, 109 Kan. 285—Zellner 
Mercantile Co. v. Pari in & Oren- 
dorfC Plow Co., 159 P. 391, 98 Kan. 
609. 

Ky.—Thomas v. King, 281 S.W. 816, 
213 Ky. 720. 

La.—McDaniel v. Capitol Transport 
Co., App., 35 So.2d 38—Boudreaux 
v. Moon Oil Co., App., 158 So. 672, 
followed in 158 So. 676—Riverside 
Transfer Co. v. Service Dray age 
Co., 135 So. 79, 16 La.App. 621— 
Callaghan v. Natalbany Lumber 
Co., 126 So. 534, 13 La.App. 253. 

Me.—Ginsberg v. Epstein, 105 A. 
854, 118 Me. 487. 

Miss.—National Box Co. v. Bradley, 
157 So. 91, 171 Miss. 15—Bell v. 
Smith, 124 So. 331, 155 Miss. 227- 
Brown v. Sutton, 120 So. 820, 158 
Miss. 73. 

Mo.—McDonnell v. G. B. Peck Dry 
Goods Co., 228 S.W. 759. 

Eubanks v. Missouri Nat. Life 
Ins. Co., 24 S.W.2d 715, 223 Mo. 
App. 1095—Lorenz v. Morney, 282 
S.W. 59, 221 Mo.App. 409—Schmel- 
zer v. Carnie-Goudie Mfg. Co., 271 
S.W. 829, 219 Mo.App. 389—Higdon 
v. Ming, App., 236 S.W. 384. 

N.Y.—Brush v. Rothschild, 174 N.Y. 
S. 589, 186 App.Div. 857. 

N.C.—Edmonds v. Hall, 72 S.E.2d 221, 
236 N.C. 153—Gilmore v. Imperial 
Life Ins. Co., 155 S.E. 566, 199 
N.C. 632—Malcolm v. Mooresville 
Cotton Mills, 133 S.E. 7, 191 N.C. 
727—Perry v. Branning Mfg. Co., 
97 S.E. 162, 176 N.C. 68. 

Okl.—Kriewitz v. Taylor, 45 P.2d 
527, 172 OkL 227—Steil v. Mar¬ 
shall, 267 P. 268, 130 Okl. 286— 

1209 


Jones v. First Nat. Bank, 245 P. 
997, 117 Okl. 194. 

Or.—In re Baker's Estate, 67 P.2d 
185, 156 Or. 256—Peterson v. 

Beals, 201 P. 727, 102 Or. 245— 
Sanders v. Taber, 155 P. 1194, 79 
Or. 522. 

S.D.—Peterson v. Hoftiezer, 164 N. 

W. 1029, 39 S.D. 416. 

Tex.—Miller v. Fermenter, Civ.App., 
234 S.W.2d 459, error refused no 
reversible error—Ross v. Ard, Civ. 
App., 162 S.W.2d 137—Schwarz v. 
National Loan & Investment Co., 
Civ.App., 133 S.W.2d 133, error re¬ 
fused—Crowder v. National Life & 
Accident Ins. Co. of Nashville, 
Tenn., Civ.App., 90 S.W.2d 267, er¬ 
ror dismissed—Jacobson v. Jacob¬ 
son, Civ.App., 88 S.W.2d 515—Eng¬ 
lish v. Southwest Broadcasting 
Co., Civ.App. r 81 S.W.2d 296—Ve¬ 
lasquez v. International-Great 
Northern Ry. Co., Civ.App., 36 S. 
W.2d 1070—Jones v. Clark, Civ. 
App., 30 S.W.2d 577—Rothschild 
Bros. Hat Co. v. Rolnick Bros., 
Civ.App., 26 S.W.2d 430—Commis¬ 
sioners' Court of Harris County v. 
Kaiser, Civ.App., 23 S.W.2d 840— 
Murphy v. Moseley, Civ.App., 11 
S.W.2d 234—Becker v. Becker, Civ. 
App., 299 S.W. 528—Continental 
Casualty Co. v. Cox, Civ.App., 275 
S.W. 1094—Tackett v, Middleton, 
Civ.App., 271 S.W. 302, reversed 
on other grounds, Com.App., 280 
S.W. 563, 44 A.L.R. 1143, motion 
overruled, Com.App., 281 S.W. 1047, 
44 A.L.R. 1143—Camden Fire Ins. 
Ass’n v, Hill, Civ.App., 264 S.W. 
123, reversed on other grounds. 
Com. App., 276 S.W. 887—South¬ 
west Nat. Bank of Dallas v. Cates, 
Civ.App., 262 S.W. 569—Smith v. 
Crank, CivApp., 259 S.W. 989—De 
Proy v. Progakis, Civ.App., 259 S. 
W. 620, reversed on other grounds, 
Com.App., 269 S.W. 78—Walker v. 
Ray, Civ.App., 252 S.W. 1111—An- 
drle v. Fajkus, Civ.App., 209 S.W. 
752. 

Vt.—O’Brien v. Holden, 160 A. 192, 
104 Vt, 338. 

Va.—Lockard v. Whitenack, 144 S.E. 
606, 151 Va. 143. 

Wash.—Phifer v. Burton, 251 P. 127, 
141 Wash. 186. 

Wis.—Morse Chain Co. v. T. W. Mei- 
klejohn, Inc., 4 N.W.2d 162, 241 
Wis. 45. 

4 C.J. p 515 note 2. 

Appellant cannot be heard to con¬ 
tradict the recitals of his own rec¬ 
ord on appeal. 

Wash.—Dux v. Hostetter, 234 P.2d 
553, 39 Wash.2d 126. 

Record in former action 

(1) Where record in former action 
was described in, but not incorporat¬ 
ed in, present record on appeal, rec- 
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there is nothing in the record to contradict them, 69 - 5 
or where the record brought up on appeal is incom¬ 
plete and nothing therein is inconsistent with the 
recitals in the record. 69 ' 10 They cannot be im¬ 
peached on review by affidavits or other matters 


outside the record, 70 or by a mere statement on ap¬ 
peal, as in a brief or on oral argument before the 
appellate court. 70 * 5 This rule has been applied in 
numerous instances to recitals in the judgment, de¬ 
cree, or order of the court. 70 - 10 In at least one ju- 


ord in former action was taken to 
have been as described. 

Mass.—Hollywood Barbecue Co. v. 
Morse, 50 N.E.2d 55, 314 Mass. 368. 
(2) Statement of the court as to 
record in former action was held 
conclusive where it had the record 
before it and nothing to the con¬ 
trary was shown on review. 

Cal.—Hutchison v. Reclamation Dist. 
No. 1619, 254 P. 606, 81 C.A. 427. 
Recital in application for appeal, 
that appeal was from the action of 
the court in sustaining demurrer to 
the petition, is controlling, as 
against the contention that the ap¬ 
plication was intended as for appeal 
from final judgment, especially 
where the jurat to the affidavit 
showed that the affidavit was made 
two days before the final judgment 
was entered. 

Mo.—Seavy v. Silvers, App., 296 S.W. 
479. 

69.5 Tex.—Hart v. Foster, Civ.App., 
109 S.W.2d 504, error dismissed. 

69.10 Ill.—People v. McDonnell, 30 
N.E2d 80, 307 Ill.App. 368, af¬ 
firmed 37 N.E.2d 159, 377 Ill. 568. 
Wis.—Wolfrom v. Anderson, 25 N.W. 
2d 880, 249 Wis. 433. 

TO. Ark.—Hill v. Barnes, 186 S.W. 
2d 675, 208 Ark. 432—Southern 

Improvement Co. v. Road Improve¬ 
ment Dist. No. 5, 272 S.W. 684, 168 
Ark. S92—Roche v. Day, 218 S.W. 
668, 142 Ark. 342. 

Cal.—Lauchere v. Lambert, 291 P. 
412, 210 C. 274. 

Brush v. Pacific Electric Ry. 
Co.. 208 P. 997, 58 C.A. 501. 

Elan.—Mason v. Harlow, 142 P. 243, 
92 Kan. 1042. 

Okl.—Kriewitz v. Taylor, 45 P.2d 
527, 172 Okl 227. 

Or.—Peterson v. Beals, 201 P. 727, 
102 Or. 245—Anderson v. Ander¬ 
son, 175 P. 287, 89 Or. 654. 

Pa.—Meehan v. Shreveport-Eldorado 
Pipe Line Co., 164 A, 364, 107 Pa. 
Super. 580. 

Philippine.—Capule v. Capistrano, 5 
Philippine 646. 

Tex.—De Leon v. Texas Employers 
Ins. Ass’n, Civ.App., 159 S.W.2d 
574, error refused—State v. Martin, 
Civ.App., 107 S.W.2d 1089, error 
dismissed. 

Wash.—Walker v. Walker, 276 P. 

300, 151 Wash. 480. 

4 C.J. p 515 note 3. 

70u5 Mo.—Meyer v. Mulligan, App., 
175 S.W.2d 924. 

Or.—In re Baker’s Estate* 67 P.2d 
185, 156 Or. 2 56. 


Tex.—Felton v. McClaren Rubber 
Co., Civ.App., 120 S.W.2d 516, er¬ 
ror refused—Crowder v. National 
Life & Accident Ins. Co. of Nash¬ 
ville, Tenn., Civ.App., 90 S.W.2d 
267, error dismissed. 

Wash.—Dux v. Hostetter, 234 P.2d 
553, 39 Wash.2d 126. 

Wis.—Morse Cham Co. v. T. W. Mei- 
klejohn, Inc., 4 N.W.2d 162, 241 
Wis. 45. 

70.10 Ala.—Poole v. William Penn 
Fire Ins. Co., 84 So.2d 333, 264 
Ala. 62. 

Calvert Fire Ins. Co. v. Maddox, 
App., 82 So.2d 277, certiorari de¬ 
nied 82 So.2d 280, 263 Ala. 698. 

Ark.—Breithaupt v. Parker, 213 S.W. 
2d 382, 213 Ark. S37—Carnes v. 
Butt, 221 S.W.2d 416, 215 Ark. 549 
—Dickey v. Stevens, 184 S.W.2d 
955, 208 Ark. Ill—Grimes v. Jones, 
103 S.W.2d 359, 193 Ark. 858. 

Cal.—Roth v. Marston, 242 P.2d 375, 
110 C.A.2d 249—Raines v. Damon, 
201 P.2d 886, 89 C.A.2d 812—Mor¬ 
gan v. State Bd. of Equalization, 
201 P.2d 859, 89 C.A.2d 674. 

Fla.—Ahearn v. Aheam, 168 So. 807, 
124 Fla. 524. 

Ga.—Walden v. Walden, 12 S.E.2d 
345, 191 Ga. 182. 

Ill.—Kelly v. Brice, 49 N.E.2d 742, 
319 Ill.App. 513—People v. McDon¬ 
nell, 30 N.E.2d 80, 307 Ill.App. 368, 
affirmed 37 N.E.2d 159, 377 Ill. 568. 

Ind.—Bayman v. Farmers Mut. Fire 
Ins. Ass’n of Whitley County, 12 
N.E.2d 945, 213 Ind. 389. 

La.—Plauche v. Albert, App., 42 So. 
2d 876. 

Miss.—Delta Chevrolet Co. v. Waid, 
51 So.2d 443, 211 Miss. 256—Bur¬ 
ton v. Atkins, 24 So.2d 355, 199 
Miss. 275—Green v. Johnson, 174 
So. 552, 179 Miss. 234* 

Mo.—Meyer v. Mulligan, App., 175 
S.W.2d 924. 

Okl.—Haskett v. Turner, 290 P.2d 
133. 

Tenn.—Edgington v. Edgington, 162 
S.W.2d 1082, 179 Tenn. 83. 

Robichaud v. Smith, 232 S.W.2d 
576, 33 Tenn.App. 651. 

Tex.—Kirkman v. Alexander, Civ. 
App., 280 S.W.2d 365, error re¬ 
fused no reversible error—Miller 
v. Perm enter, Civ.App., 234 S.W. 2d 
459, error refused no reversible er¬ 
ror—Hutchison v. East Texas Oil 
Co., Civ.App., 167 S.W.2d 205, er¬ 
ror refused—Fay v. Fay, Civ.App„ 
151 S.W.2d 607, error dismissed, 
judgment correct—Pelton v. Mc¬ 
Claren Rubber Co., Civ.App., 120 S. 
W.2d 516, error refused—Maddux 
v. Booth, Civ.App., 108 S.W. 2d 
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329—State v. Martin, Civ.App., 107 
S.W.2d 1089, error dismissed— 
Crowder v. National Life & Acci¬ 
dent Ins. Co. of Nashville, Tenn., 
Civ.App., 90 S.W.2d 267, error dis¬ 
missed. 

Import highest evidence of verity 
Tex.—Hart v. Foster, Civ.App., 109 
S.W.2d 504, error dismissed. 

Recital in special master’s report 
Fla.—Coombes v. Wheeler, 179 So. 
785, 131 Fla. 593. 

Particular rulings within recitals 
If judgment entry reciting the 
cause of nonsuit does not specify 
with particularity the ruling or rul¬ 
ings necessitating the nonsuit, the 
court must for itself determine, 
within the recitals thereof, just 
what was the ruling or rulings 
which obstructed plaintiffs right to 
proceed in his effort for recovery. 
Ala.—Poole v. William Penn Fire 
Ins. Co., 84 So.2d 333, 264 Ala. 62 
—City of Mobile v. Board of Reve¬ 
nue and Road Com’rs of Mobile 
County, 121 So. 49, 219 Ala. 60. 

Calvert Fire Ins. Co. v. Maddox, 
App., 82 So.2d 277, certiorari de¬ 
nied 82 So.2d 280, 263 Ala. 698. 

Recitals as to appearance, process, 
or notice held conclusive 

(1) That all parties appeared in 
person and by counsel. 

Tex.—King v. Howell, Civ.App., 120 
S.W.2d 298. 

(2) That process was served or 
perfected on defendants. 

Ark.—O'Neal v. B. F. Goodrich Rub¬ 
ber Co., 162 S.W.2d 52, 204 Ark. 
371. 

Ga.—Bingham v. Citizens & South¬ 
ern Nat. Bank, 53 S.E.2d 228, 205 
Ga. 285. 

Tex.—Jordan v. Texas Pac. Coal & 
Oil Co., Civ.App., 152 S.W.2d 875, 
error refused—Hart v. Foster, Civ. 
App., 109 S.W.2d 504, error dis¬ 
missed. 

(3) That notice of motion for 
judgment non obstante veredicto was 
served on appellees. 

Tex.—Pryor v. Awbrey, Civ.App., 165 
S.W. 2d 214, error refused. 

Recitals as to time held conclusive 
Ill.—Topel v. Personal Loan & Sav¬ 
ings Bank, 9 N.E.2d 75, 290 Ill.App. 
558. 

Mo.—Gorman v. Cox, 190 S.W.2d 935. 
Mirax Chemical Products Corp. 
v. Tarantola, App., 268 S.W.2d 71. 
Tex.—De Leon v. Texas Employers 
Ins. Ass’n, Civ.App., 159 S.W.2d 
• 574, error . refused—Lattimore v. 
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risdiction, however, the rule has been modified some¬ 
what, so that recitals in a judgment or decree as 
to service of process, although not conclusive, are 
presumptively correct and will prevail in the ab¬ 
sence of record evidence which necessarily contra¬ 
dicts them. 70 - 15 

If recitals in the record are incorrect, they may in 
a proper case, as discussed supra §§ 1114-1126, be 
corrected by appropriate proceedings. 71 Recitals in 
the record on appeal may be required to yield, in 
case of inconsistency, to facts affirmatively dis¬ 
closed elsewhere in the record, as discussed infra 
§ 1149. 

Record recitals as to entry of judgment or 


similar formal acts ordinarily include by implica¬ 
tion a recital of all facts essential to the regularity 
of the proceedings, and in the absence of record 
evidence to the contrary the reviewing court will 
generally assume that proper practice was followed 
in such cases. 72 However, a recital in the record 
proper as to due approval of a bill of exceptions 
will not obviate the necessity of showing a prop¬ 
erly signed, authenticated, and filed bill of excep¬ 
tions, 73 particularly where the instrument purport¬ 
ing to be such bill is set out and shows that it was 
not signed. 73 - 5 The bare record recital of a fact 
in a matter not purely formal is neither conclusive 
nor alone sufficient to establish the verity of such 
recited fact. 74 A recital in the judgment of the 


National Bond & Mortgage Corp., 
Civ.App., 114 S.W.2d 602. 

Service and appearance 

Where decree contained recital of 
service on defendant and entry of 
appearance, presumption of verity 
attached and appellants had burden 
of proving that they were not serv¬ 
ed. 

Ark.—Harrell v. Schneider, 103 S.W. 
2d 935, 193 Ark. 954. 

70.15 W.Va.—Taylor v. Taylor, 36 
S.E.2d 601, 128 W.Va. 198. 

71. La.—Boudreaux v. Moon Oil Co., 
App., 158 So. 672. 

Correction, below 

A statement in a judgment that 
petitioner acquiesced in a ruling 
which struck out an article of the 
petition, if erroneous, should be at¬ 
tacked by petitioner in lower court 
before appeal, and the matter should 
be brought up in reviewable form. 
La.—Boudreaux v. Moon Oil Co., 
App., 158 So. 672, followed in 158 
So. 676. 

Recitals in appeal bond insufficient 
to supplement record 
The filing of an appeal bond is an 
act independent of any proceeding 
which occurred anterior thereto be¬ 
fore the court in the disposition of a 
case, and recitals therein cannot be 
accepted to establish proceedings of 
motion for new trial and order there¬ 
on which the record failed to reflect. 
Tex.—Bland v. Cruce, Civ.App., 238 
S.W. 720. 

72. Fla.—-White v. Crandall, 143 So. 
871, 105 Fla. 70. 

Mass.—Corey v. Tuttle, 144 N.E. 230, 
249 Mass. 135. 

Tex.—Texas Power & Light Co. v. 
Healer, Civ.App., 216 S.W. 241, dis¬ 
missed for want of jurisdiction. 
Existence of motion 
Idaho.—B. J. Carney & Co. v. Mur¬ 
phy, 195 P.2d 339, 68 Idaho 376. 
Nunc pro tunc order book entry 
showing of bill of exceptions 

Ind.—N. O. Nelson Mfg. Corp. v. 


Dickson, 51 N.E.2d 895, 114 Ind 
App. 229. 

Defendant’s knowledge of judgment 
and notice of proceedings 
A recital in a judgment that plain¬ 
tiff is entitled to entry of final judg 
ment, construed in connection witl 
the presumption in favor of the cor¬ 
rectness of a judgment, amounts to 
an affirmative statement that de¬ 
fendant had knowledge of the judg¬ 
ment and due notice of the proce¬ 
dure. 

Fla.—White v. Crandall, 143 So. 871, 
105 Fla. 70. 

Judgment recitals construed as not 
excluding presumption that evidence 
was heard in support of appellee’s 
claim of title. 

Tex.—McElyea v. Parker, 81 S.W. 2d 
649, 125 Tex. 225. 

Opportunity to present matter for 
consideration of court 
A recital in the record that there 
was a hearing on the motion imports 
that the party against whom the de¬ 
cision was rendered had ample op¬ 
portunity to present for the consid¬ 
eration of the court whatever he de¬ 
sired. 

Mass.—Corey v. Tuttle, 144 N.E. 230, 
249 Mass. 135. 

Recital equivalent to renoting and 
re-entry 

Recital of record that notes of 
testimony of the record were by 
agreement used on the hearing was 
equivalent to renoting and re-entry 
The decree recited that the cause 
was submitted to the court for final 
decree by the consent of the parties 
in open court on pleadings and proof 
theretofore noted by the register, 
and the record disclosed a note of 
testimony made on a former submis¬ 
sion for final decree which was fol¬ 
lowed by further pleadings filed, re¬ 
opening a report of the register and 
a second note of testimony made on 
the latter reference. 

Ala.—Fischer v. Pope, 155 So. 579, 
229 Ala. 170. 


When presumption of support of 
judgment inapplicable 
The presumption that, in the ab¬ 
sence of a statement of facts or find- 
ngs of fact by the trial court, the 
judgment below was supported by 
sufficient evidence, is one of fact, and 
does not apply where the recitals of 
the judgment disclose that the trial 
court did not hear evidence, but ren¬ 
dered judgment alone on a theory 
of law disclosed in the decree. 

Tex.—Durfee Mineral Co. v. City 
Nat. Bank of Temple, Civ.App., 236 
S.W. 516, dismissed for want of 
jurisdiction. 

73. Mo.—Williams v. Campbell, 123 
S.W.2d 87. 

Gleason v. International Shoe 
Co., App., 228 S.W. 524. 

“Approved, signed, sealed, and filed” 
A recitation in the record proper 
that the bill of exceptions “was duly 
approved, signed, sealed, and filed, 
and made a part of the record in this 
cause," did not render it unnecessary 
to show the signature of the trial 
judge to the bill of exceptions. 

Mo.—Gleason v. International Shoe 
Co., supra. 

73.5 Mo.—Williams v. Campbell, 
123 S.W.2d 87. 

74. Colo.—East Denver Municipal 
Irr. Dist. v. Altura Farms Co., 154 
P. 100, 60 Colo. 452. 

Fla.—Ocean Frontage Co. v. McFad- 
den, 123 So. 666, 98 Fla. 197. 

Ill.—Wagner v. Okner, 29 N.E.2d 
385, 306 Ill.App. 601. 

Md.—Central Trust Co. of Maryland 
v. American Foundry & Mfg. Co., 
141 A. Ill, 154 Md. 477. 

Miss.—Federal Land Bank of New 
Orleans v. Fidelity & Deposit Co. 
of Maryland, 147 So. 917, 165 Miss. 
715. 

Tex.—State v. Bednarz, Civ.App., 174 
S.W. 2d 743, reversed on other 
grounds 176 S.W.2d 562, 142 Tex. 
138. 

5 C.J. p 24 note 64 [a]. 

“In matters which are merely for¬ 
mal that occur in the progress of a 
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trial court of the fact of reference, although not 
conclusive on a direct attack by appeal, is presumed 
to be correct, and, in the absence of a strong show¬ 
ing to controvert it, must be accepted as true. 74,5 

Where there is any dispute on the question of 
what papers were used in hearing a motion, the dec¬ 
laration of the justice hearing the motion is con¬ 


clusive; 74 * 10 and it is only where the fact of what 
took place before the trial court is undisputed that 
an appellate court is justified in determining the 
question as to the proper recitals of an order. 74 * 1 ^ 

In the absence of a proper record , the reviewing 
court may accept the statement of facts made by the 
court below. 75 


cause, it has been held that the re- 
cital of a fact in the body of the de¬ 
cree, in the absence of all direct 
proof to the contrary, will be taken 
as sufficient evidence of the truth 
thereof. . . . But those cases 
have no application to the present. 
Here the alleged error in the decree 
does not consist in the omission of 
any formal or preliminary proceed¬ 
ing in the cause, such as may be 
cured by presumption, or shown by a 
recital in the decree. The objection 
to the decree involves the question 
of the power and jurisdiction of the 
court. To bind the nonresident de¬ 
fendants, or to conclude their rights 
in a proceeding like this, the law re¬ 
quires that notice shall be given by 
publication as prescribed, and the 
proof that the law has been com¬ 
plied with must appear in the record. 
If the appellees relied upon those 
statements, and wished to have them 
considered by the court, they should 
have supported them by proof." 

Md.—Central Trust Co. of Maryland 
v. American Foundry & Mfg. Co., 
141 A. Ill, 116, 154 Md. 477. 

On appeal from default judgment, 
the record must show appearance by 
defendant or due service of citation, 
independent of recitals in the judg¬ 
ment, especially when the record 
shows that the recitals are false. 
Tex.—National Stock Yards Nat. 
Bank v. Valentine, Civ.App., 39 
S.W.2d 907. 

Allegations in. motion for new trial 
Although part of the record, the 
allegations of fact contained in a 
motion for new trial should not he 
accepted as true without proof. 

Colo.—East Denver Municipal Irr. 
Dist. v. Altura Farms Co., 154 P. 
100, 60 Colo. 452. 

Effect of judgment 

(1) Fact that order overruling mo¬ 
tion to dissolve temporary injunc¬ 
tion recited that injunction had been 
made permanent did not make such 
injunction permanent as matter of 
law if judgment was not a final one. 
Tex.—Booth v. Amicable Life Ins. 

Co., Civ.App., 143 S.W.2d 836, er¬ 
ror dismissed, judgment correct. 

(2) Improper recitation in order 
overruling motion In insurer’s Inter¬ 
pleader suit to dissolve temporary 
injunction against bringing of suits 
against insurer, to effect that insurer 
was discharged from further liabil¬ 


ity, did not accomplish that result if 
judgment was not a final one. 

Tex.—Booth v. Amicable Life Ins. 

Co., supra. 

Filing of motion 

(1) Where the record discloses 
that no motion for new trial was 
filed, error cannot be predicated on 
the overruling of such a motion, 
even though the judgment entry re¬ 
cites that such a motion was over¬ 
ruled. 

Ohio.—In re Estate of Shafer, 65 N. 
E.2d 902, 77 Ohio App. 105. 

(2) Where no motion for new trial 
has been actually filed within the 
statutory period, a record recital 
that plaintiff in due form filed his 
motion for new trial, and that it was 
heard and denied, is of no avail as a 
substitute for filing of such motion. 
Okl.—Rourke v. Stanley, 219 P. 674, 

93 Okl. 93—Ewert v. Wills, 178 P. 
87, 72 Okl. 23. 

Proof of deed 

Where record in ejectment suit 
shows no reference to deed in the 
proof, deed was not filed, and the 
only references to it were in prayer 
of bill, chancellor’s decree, and as¬ 
signment of error, appellate court 
would conclude that deed was not 
introduced, that there was no proof 
with respect to it, and that chancel¬ 
lor committed error in declaring that 
deed was a cloud on complainants’ 
title. 

Tenn.—Walsh v. Rose, 193 S.W.2d 
118, 29 Tenn.App. 78. 

Receivership 

The fact that the decree recited 
that appellant had procured the re¬ 
ceivership of the corporation whose 
funds were being finally distributed 
held not to entitle the reviewing 
court to consider such statement as 
a fact, where the record did not 
show supporting proof therefor. 

Md.—Central Trust Co. of Maryland 
v. American Foundry & Mfg. Co., 
141 A. Ill, 154 Md. 477. 

Recital in motion of fact as 
ground thereof is not evidence on ap¬ 
peal of the truth of such fact. 

Fla.—Ocean Frontage Co. v. McFad- 
den, 123 So. 666, 98 Fla. 197, fol¬ 
lowed in 123 So. 668, 98 Fla. 202. 

Recollection of trial justice 
Although generally the recollec¬ 
tion of a trial justice controls in case 
of controversy in preparing a pro¬ 
posed case on appeal as to whether 
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the party moved for a directed ver¬ 
dict, where there is nothing to show 
his recollection or that he acted 
thereon, his decision is not conclu¬ 
sive. 

N.Y.—M. Silberman, Inc., v. Abrams, 
208 N.Y.S. 36, 124 Misc. 328. 
Statements in decision denying new 
trial 

Where the statements of the judge 
of the civil court in his decision de¬ 
nying a new trial, constituting a part 
of the record under rule 6 (182 N.W. 
vii) that he was at all times within 
hearing of counsel during the argu¬ 
ment to the jury, are only indirectly 
or inferentially challenged by affi¬ 
davits, they must be taken as true, 
such affidavits being insufficient to 
show that the judge did not hear the 
argument and so could not certify to 
what took place. 

Wis.—Caryl v. Buchmann, 187 N.W. 
993, 177 Wis. 241. 

74-5 Cal.—In re Hart’s Estate, 77 P. 
2d 1082, 11 C.2d 89. 

74.10 N.Y.—In re Welch, 11 N.Y.S. 
2d 12, 256 App.Div. 1040, reargu¬ 
ment denied 11 N.Y.S.2d 13, 256 
App.Div. 1055—Farmers* Nat. 

Bank of Annapolis v. Underwood, 
42 N.Y.S. 500, 12 App.Div. 269. 
Question, of what was before court 
on a motion to settle or resettle an 
order must depend on the determina¬ 
tion of the court itself. 

N.Y.—In re Shultz’ Will, 5 N.Y.S.2d 
190, 254 App.Div. 228. 

74JL5 N.Y.—In re Shultz’ Will, su¬ 
pra—Conlon v. Kelly, 110 N.Y.S. 
1070, 126 App.Div. 624—Farmers’ 
Nat. Bank of Annapolis v. Under¬ 
wood, 42 N.Y.S. 500, 12 App.Div. 
269. 

75. Pa.—Sauber v. Nouskajian, 133 
A. 642, 286 Pa. 449. 

Recital la judgment of waiver of 
findings must be accepted as true, 
where, although trial court report¬ 
er's transcript showed no waiver of 
findings at time of trial, it did not 
affirmatively appear that there might 
not have been a waiver in open court 
at some later time, either in pres¬ 
ence or absence of reporter, and min¬ 
utes of trial were not properly be¬ 
fore appellate court. 

Cal.—Watson v. Borcovich, 94 P.2d 
76, 34 C.A.2d 585. 

Occurrence in chambers 
Where no stenographic notes were 
taken of discussion in chambers be- 
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Favorable construction . The appellate court is 
required to place on recitals in the record the con¬ 
struction most favorable to the appellee, since error 
is never presumed. 75 - 5 

Surplusage. A recital that the order appealed 
from was made on the motion of appellant's attorney 
is not necessary or appropriate, and it may be 
treated as surplusage, particularly where it appears 
that the relief granted was not the relief sought 
by appellant on his motion. 75 - 10 

Issues on appeal . The appellate court is not bound 


APPEAL & ERROR §§ 1144-1145 

by a statement in the order of settlement by the 
trial court as to the issues involved in the ap¬ 
peal. 75 * 15 

§ 1145. - Of Bill of Exceptions 

A bill of exceptions constituting part of the record 
imports verity, as do the recitals therein, and with re¬ 
spect to matters properly therein it ordinarily is not open 
to impeachment by matters extraneous to the record. 

Since a bill of exceptions, when properly settled 
and authenticated, becomes a record, it imports 
absolute verity and cannot be impeached, 75 with 


tween trial judge and plaintiffs' 
counsel with respect to a particular 
instruction to be given, the appellate 
court would accept statement of tri¬ 
al judge, that plaintiffs’ counsel had 
agreed that a particular instruction 
could be given to the jury. 

Ill.—Sundene v. Koppenhoefer, 98 N. 

E.2d 538, 343 Ill.App. 164. 
Proceedings before trial commission, 
er 

Where there was no record of pro¬ 
ceedings before trial commissioner, 
statements of fact made by court be¬ 
low would be accepted. 

Pa.—Slocock v. Lriggit, 192 A. 671, 
326 Pa. 492. 

75.5 Ohio.—Gibson v. Johnson, 42 
N.B.2d 689, 69 Ohio App. 19. 

75.10 N.Y.—Edell v. Edell, 17 N.Y. 
S.2d 55, 258 App.Div. 420. 

75.15 S.C.—Fort Sumter Hotel v. 
South Carolina Tax Commission, 
21 S.E.2d 393, 201 S.C. 50. 

Reason for rule 

The question as to what issues are 
raised by an appeal is one to be de¬ 
termined solely by appellate court 
on a consideration of exceptions in 
light of the record. 

S.C.—Fort Sumter Hotel v. South 
Carolina Tax Commission, supra. 

76. Ala.—Cooper v. Blair, 167 So. 
701, 232 Ala. 262—Alabama Power 
Co. v. Edwards, 121 So. 543, 219 
Ala. 162. 

Mangino v. Todd, 98 So. 323, 19 
Ala.App. 486. 

Cal.—Rhode v. Watties, 299 P. 574, 
114 C.A. 144—Ritter v. Ritter, 284 
P. 950. 103 C.A. 583. 

Conn.—Noll v. Moran, 109 A. 241, 94 
Conn. 452. 

Fla—Steinhauser v. City of Jackson¬ 
ville, 146 So. 213, 108 Fla 152— 
Citizens' Bank of Williston v. Wil¬ 
liams, 110 So. 252, 91 Fla. 589. 

Ga—Stovall v. Mendenhall, 16 S.E. 
2d 546, 192 Ga 796—Hughes v. 
Cureton, 93 S.E. 204, 147 Ga 232. 

McDaniel v. Norris, 57 S.E.2d 
299, 80 GaApp. 734—Gormley v. 
Moore, 179 S.E. 182, 150 GaApp. 
525—Crawford v. Cook, 173 S.E. 
187, 48 GaApp. 456—Terrell v. 


Forest Park Consol. School Dist., 
165 S.E. 757, 45 GaApp. 713. 

Ill.—Illinois Improvement & Ballast 
Co. v. Heinsen, 111 N.E. 117, 271 
Ill. 23. 

Rutowicz v. United Motor Coach 
Co., 261 Ill.App. 377—English v. 
Leach, 258 Ill.App. 383. 

Ind.—Indianapolis Dairymen’s Co-op. 
v. Bottema, 79 N.E.2d 409, 226 Ind. 
260. 

Davidson v. Davidson, 90 N.E. 2d 
821, 120 Ind.App. 253, rehearing de¬ 
nied 91 N.E.2d 796, 120 Ind.App. 
253—Gwinn v. Hobbs, 118 N.E. 155, 
72 Ind.App. 439. 

Iowa.—Flinn v. Western Mut. Life 
Ass’n, 171 N.W. 711, 187 Iowa 507. 

Ky.—Castle v. Allen, 120 S.W.2d 219, 
274 Ky. 658—Louisville Trust Co. 
v. Heimbuecher, 66 S.W.2d 96, 252 
Ky. 217—Butcher v. Corbin Hard¬ 
ware & Furniture Co., 51 S.W.2d 
931, 244 Ky. 632. 

Me.—Ouelette v. Pageau, 107 A.2d 
500—Colby v. Tarr, 34 A.2d 621, 
140 Me. 128—Cook v. Curtis, 131 A. 
204, 125 Me. 114—Johnson v. Ban¬ 
gor Ry. & Electric Co., 131 A. 1, 
125 Me. 88. 

Md.—Williams v. New York, P. & 
N. R. Co., 137 A. 506, 153 Md. 102. 

Mass.—Mansell v. Larsen, 42 N.E.2d 
520, 311 Mass. 607—Commonwealth 
v. Davis, 187 N.E. 33, 284 Mass. 41 
—Pope v. Heywood Bros. & Wake¬ 
field Co., 108 N.E. 1058, 221 Mass. 
143—Young v. Reynolds, 105 N.E. 
864, 218 Mass. 129. 

Miss.—Snowden v. Webb, 65 So.2d 
839, 217 Miss. 664. 

Mo.—Johnston v. Ragan, 178 S.W. 
159, 265 Mo. 420—White v. Mis¬ 
souri Pac. Ry. Co., 178 S.W. 83. 

Matthews v. Jones, App., 199 S. 
W. 578—Hicks v. Metropolitan Life 
Ins. Co., 190 S.W. 661, 196 Mo.App. 
162. 

Neb.—Bors v. McGowan, 68 N.W. 2d 
596, 159 Neb. 790—Hatfield v. Jak- 
way, 170 N.W. 181, 102 Neb. 831. 

Ohio.—Kay v. Pennsylvania R. Co., 
App., 102 N.E.2d 855—In re 

Irvine's Guardianship, 51 N.E. 2d 
907, 72 Ohio App. 329—Telling 

Belle Vernon Co. v. Krenz, 171 N.E. 
357, 34 Ohio App. 499. 

1213 


Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 577—Smith v. Pacific 
Northwest Public Service Co., 29 
P.2d 819, 146 Or. 422—Gary Coast 
Agency v. Lawrey, 201 P. 214, 101 
Or. 623. 

Tex.—Stewart v. Shoemake, Civ.App., 
225 S.W.2d 873, error refused no 
reversible error—Paschall v. Gulf, 
C. & S. F. Ry. Co., Civ.App., 100 S. 
W.2d 183, modified on other 
grounds Campbell v. Paschall, 121 
S.W.2d 593, 132 Tex. 226—Texas 
Employers' Ins. Ass’n v. Phillips, 
Civ.App., 62 S.W.2d 313—Teague 
Sewer Co. v. Benbrook, Civ.App., 
38 S.W.2d 845—Moore v. Nordyke, 
Civ.App., 275 S.W. 849—Neal v. 
Northern Texas Traction Co., Civ. 
App., 258 S.W. 877—Nacogdoches 
Compress Co. v. Hayter, Civ.App., 
188 S.W. 506. 

Utah.—Stubbs v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 
150 P.2d 783, 106 Utah 539— 

Schvaneveldt v. Clegg, 280 P. 230, 
74 Utah 427. 

Va.—Virginia Ry. & Power Co. v. 
Davidson’s Adm’r, 89 S.EL 229, 119 
Va. 313. 

4 C.J. p 515 note 6. 

Bill signed considered rather than 
another bill 

The reviewing court must consider 
a bill of exceptions signed, sealed, 
and allowed by court as the correct 
one, and cannot take cognizance of 
another. 

Ohio.—Telling Belle Vernon Co. v. 
Krenz, 171 N.E. 357, 34 Ohio App. 
499. 

Chancellor’s expression of doubt not 
material 

The court of appeals must take a 
bill of exceptions, signed and ap¬ 
proved by the chancellor, as correct, 
even though he expressed doubts as 
to its correctness or fullness. 

Ky.—Mays v. Mays, 54 S.W.2d 333, 
245 Ky. 755. 

Correction nunc pro tunc 

A bill of exceptions as corrected 
by a nunc pro tunc order of the trial 
court, which the court had the right 
to make, must be accepted as a true 
bill on appeal. 
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respect to those matters which are properly in a bill j of exceptions, 76 * 5 


Ark.—St. Louis-San Francisco Ry. 
Co. v. Cox, 2S3 S.W. 31, 171 Ark. 
103. 

Substitution, of otlier bill 

Appellant cannot impeach bill of 
exceptions approved by trial judge 
and substitute one not prepared or 
presented as required by statute. 
Ala.—Ex parte All States Life Ins. 
Co., 191 So. 8S3, 238 Ala. 487. 

Construction. 

(1) Controversy as to what was 
offered in evidence must be settled 
by construction of bill of exceptions 
resolving any doubt with respect 
thereto against appellant. 

Ala.—Cooper v. Blair, 167 So. 701, 
232 Ala. 262. 

(2) Particular bills construed. 
Mass.—Silver v. Cushner, 16 N.E.2d 

27, 300 Mass. 583—Edwards v. 

Cockburn, 162 N.E. 225, 264 Mass. 
112—Davis v. Boston Elevated Ry. 
Co., Ill N.E. 174, 222 Mass. 475. 
Mo.—Jacobs v. Danciger, 41 S.W.2d 
389, 328 Mo. 458, 77 A.L.R. 1237, 
certiorari denied Danciger v. Ja¬ 
cobs, 62 S.Ct. 130, 284 U.S. 675, 76 

L. Ed. 571. 

Ohio.—Konigsberg v. Lamports Co., 
157 N.E. 477, 116 Ohio St. 640. 
Or.—Hanna v. Alluvial Farm Co., 156 
P. 265, 79 Or. 557. 

Tex.—Southland Life Ins. Co. v. Nor¬ 
wood, Civ.App., 76 S.W.2d 166— 
St. Paul Mercury Indemnity Co. v. 
Mullins, Civ.App., 73 S.W.2d 932— 
Bridgeport Mach. Co. v. Geers, Civ. 
App., 36 S.W.2d 1047—Kansas City, 

M. & O. Ry. Co. of Texas v. Har- 
ral, Civ.App., 199 S.W. 659, error 
refused—City of Ft. Worth v. Bur¬ 
ton, Civ.App., 193 S.W. 228. 

Qualification of bill 

(1) Where one accepts a bill of 
exceptions with a qualification by 
the court, he is bound and committed 
by such qualification, and on review 
the upper court must accept as true 
the facts stated by the trial court in 
such qualification, and consider the 
bill as qualified. 

Tex.—Texas Textile Mills v. Greg¬ 
ory, 177 S.W.2d 938, 142 Tex. 308— 
Lowrimore v. Sanders, 103 S.W. 
2d 739, 129 Tex. 563, affirmed 106 
S.W.2d 266, 129 Tex. 563—San An¬ 
tonio Traction Co. v. Settle, 135 
S.W. 116, 104 Tex. 142. 

Harris v. Cochran, Civ.App., 288 
S.W. 2d 814, error refused no re¬ 
versible error—Cavaness v. Gen¬ 
eral Corp., Civ.App., 272 S.W. 2d 
595, error refused no reversible 
error—Turner v. Gossett, Civ.App., 
267 S.W.2d 877—Craddock v. Hum¬ 
ble Oil & Refining Co., Civ.App., 
234 S.W.2d 137, error refused no 
reversible error—Bowman v. 
Bridges, Civ.App., 220 S.W.2d 512 
- Cannady v. Dallas Ry. & Termi¬ 
nal Co., Civ.App. f 219 S.W.2d 816 


—Williams v. Merchants Fast Mo¬ 
tor Lines, Civ.App., 214 S.W.2d CO7 
—Fauth v. First Nat. Bank of 
Granbury, Civ.App., 214 S.W.2d 16S 
—Wool am v. Central Power & 
Light Co.. Civ.App., 211 S.W.2d 792 
—Billingslea v. Greaves, Civ.App., 
196 S.W.2d 945—Self v. Becker, 
CiwApp., 195 S.W.2d 701, refused 
no reversible error—Antone v. 
Stiles, Civ.App., 177 S.W.2d 246— 
Texas Employers' Ins. Ass’n v. 
Drayton, Civ.App., 173 S.W.2d 7S2, 
error refused—Fenner v. American 
Surety Co. of New York, Civ.App., 
156 S.W.2d 279, error refused— 
Garrett v. Brock, Civ.App., 144 S. 
W.2d 408, error dismissed, judg¬ 
ment correct—South Texas Cotton 
Oil Co. v. Baugh, Civ.App., 68 S.W. 
2d 539—United Fidelity Life Ins. 
Co. v. Handley, Civ.App., 53 S.W. 
2d 833, affirmed 86 S.W.2d 201, 126 
Tex. 147—Reilly v. Buster, Tex. 
Civ.App., 52 S.W.2d 521, reversed 
on other grounds 82 S.W. 2d 931, 
125 Tex. 323—Texas Indemnity 
Ins. Co. v. Wingo, Civ.App., 47 S. 
W.2d 397—Blumrosen v. Burke, 
Civ.App., 37 S.W.2d 1070—Export 
Ins. Co. v. Axe, Civ.App., 36 S.W. 
2d 572, affirmed Export Ins. Co. of 
New York v. Axe, Com.App., 58 S. 
W.2d 39—M. System Stores v. Dav¬ 
enport, Civ.App., 36 S.W.2d 243— 
Chicago, R. I. & G. Ry. Co. v. Har¬ 
ris, Civ.App., 28 S.W.2d 611—Hem- 
ler v. Hucony Gas Co., Civ.App., 18 
S.W.2d 942—Moore v. Davis, Civ. 
App., 16 S.W.2d 380, affirmed. Com. 
App., 27 S.W. 2d 153, rehearing 
denied 32 S.W. 2d 181—Standard 
Acc. Ins. Co. v. Williams, Civ. 
App., 4 S.W.2d 1023, affirmed. Com. 
App., 14 S.W. 2d 1015—Drane v. 
Humble Oil & Refining Co., Civ. 
App., 4 S.W.2d 241—Gulf, C. & S. 
F. Ry. Co. v. Woodley, Civ.App., 2 
S.W.2d 470—American Nat. Ins. 
Co. v. McKellar, Civ.App., 295 S.W. 
628—Baker v. Nance Bros., Civ. 
App., 294 S.W. 290—Key v. Bram- 
mer, Civ.App., 283 S.W. 924—Wat¬ 
son v. Beall, Civ.App., 279 S.W. 
543—Jaffe v. Deckard, Civ.App., 
261 S.W. 390—Osage Oil & Gas Co. 
v. Caulk, Civ.App., 243 S.W. 551— 
Quanah, A. & P. Ry. Co. v. Lan¬ 
caster, Civ.App., 207 S.W. 606— 
Citizens' Nat Bank of Plainview 
v. Slaton, Civ.App., 189 S.W. 742, 
affirmed Slaton v. Citizens’ Nat. 
Bank of Plainview, Com.App., 221 
S.W. 955. 

(2) The qualification appearing on 
the bill of exceptions in record is 
controlling as to facts therein stated 
and cannot be contradicted or varied 
by an ex parte affidavit. 

Tex.—M. System Stores v. Daven¬ 
port, Civ.App., 36 S.W.2d 243. To 
same effect see Republic Under¬ 
writers v. Howard, Civ.App., 69 S. 
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especially where counsel has 

W.2d 584—Guyler v. Guyler, Civ. 
App., 220 S.W. 604—Richey v. City 
of San Antonio, Civ.App., 217 S.W. 
214, dismissed for want of juris¬ 
diction. 

(3) 'Where the qualification of a 
bill of exceptions by the trial judge 
contradicts a statement of appel¬ 
lant’s counsel in the body of the bill, 
the facts stated in the qualification 
will control. 

Tex.—Conner v. McAfee, Civ.App., 
214 S.W. 646, error refused. To 
same effect see Duenkel v. Amaril¬ 
lo Bank & Trust Co., Civ.App., 222 
S.W. 670, error refused. 

(4) Fact that the court qualified a 
bill of exceptions to the exclusion of 
testimony by stating that it did not 
appear what the witness would have 
testified does not prevent considera¬ 
tion of the ruling on appeal. 

Tex.—Walton v. Walton, Civ. App., 
191 S.W. 188. 

(5) A bill of exceptions approved, 
as corrected, by the lower court and 
by counsel for appellees would be 
considered against objection. 

Tex.—Texas Co. v. Andrade, Civ. 
App., 52 S.W.2d 1063, affirmed 
Carter v. Texas Co., 87 S.W.2d 
1079, 126 Tex. 388. 

(6) A conditional qualification of 
a bill of exceptions will not be con¬ 
sidered, and a qualification must be 
plain and positive otherwise the bill 
will be considered as approved with¬ 
out qualification. 

Tex.—Warren Petroleum Corp. v. 
Pyeatt, Civ.App., 275 S.W.2d 216, 
error refused no reversible error. 

(7) It will be presumed that qual¬ 
ifications were made with appellant’s 
consent and approval in the absence 
of a proper showing to the contrary. 
Tex.—Craddock v. Humble Oil & Re¬ 
fining Co., Civ.App., 234 S.W.2d 137, 
error refused no reversible error. 

(8) Construction and effect of par¬ 
ticular qualifications considered. 

Tex.—Standard Acc. Ins. Co. v. Wil¬ 
liams, Com.App., 14 S.W.2d 1015. 

Texas Employers’ Ins. Ass’n v. 
Drayton, Civ.App., 173 S.W.2d 782, 
error refused—Warren v. Premier 
Oil Refining Co. of Texas, Civ. 
App., 173 S.W.2d 287, error re¬ 
fused—O’Connor v. Spears, Civ. 
App., 13 S.W. 2d 419—American 
Nat. Ins. Co. v. McKellar, Civ.App., 
295 S.W. 628—Pizzitola v. Jef¬ 
fords, Civ.App., 294 S.W. 284—Ir¬ 
win v. State Nat. Bank of Ft 
Worth, Civ.App., 224 S.W. 246. 

Unqualified hills of exceptions 
must be accepted as approved. 

Tex.—Pacific Emp. Ins. Co. v. Gage, 
Civ.App., 199 S.W.2d 537, refused 
no reversible error. 


76.5 Ind.—Evansville White Swan 
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stipulated that the bill is correct 77 The appellate 
court is bound by the record as found in the bill of 
exceptions, 77 - 5 and, it has been held, is confined to 
the facts stated therein. 77 - 10 

Errors or omissions in a bill of exceptions should 
be corrected by appropriate proceedings. 78 Its 
truthfulness cannot be assailed collaterally, 78 * 5 and 
on review the bill cannot be corrected or impeached 


by any evidence or matters outside the record it¬ 
self, 79 such as affidavits, 80 or an unauthorized cer¬ 
tificate of judge or clerk. 81 In some cases, how¬ 
ever, it is held that evidence may be received for the 
purpose of showing that the bill was not duly pre¬ 
sented to, and signed by, the trial judge and hence 
never became a record nor entitled to consideration 
by the appellate court. 82 The court cannot go out- 


Laundry v. Goodman, 91 N.E. 2d 
180, 228 Ind. 253. 

77. Cal.—In re Dougherty, 72 P. 358, 
139 C. 10. 

77.5 Fla.— Baggett v. Davis, 169 So. 
372, 124 Fla. 701. 

Ky.—Castle v. Allen, 120 S.W.2d 219, 
274 Ky. 658. 

Ohio.—Greenwood v. Shipka, App., 
127 N.E.2d 224, appeal dismissed 
112 N.E.2d 336, 159 Ohio St. 395— 
Kay v. Pennsylvania R. Co., App., 
102 N.E.2d 855—Feher v. Motor 
Exp., App., 68 N.E.2d 140—Giglio 
v. Lasita, 55 N.E.2d 666, 73 Ohio 
App. 207—Scherder v. Industrial 
Commission, 55 N.E.2d 340, 73 Ohio 
App. 172. 

All that court can consider 
Ala.—Sovereign Camp, W. O. W., v. 
Wiggins, 191 So. 470, 238 Ala. 424. 

Estoppel to question 

Where attorneys' affidavits dis¬ 
closed important disagreement with 
respect to bill of exceptions, su¬ 
preme court could not determine 
whether respondent was estopped by 
dealings between counsel with refer¬ 
ence to bill of exceptions to ques¬ 
tion sufficiency of bill of exceptions. 
Tenn.—Burkett v. Burkett, 245 S.W. 
2d 185, 193 Tenn. 165. 

77.10 Conn.—Cohn v. Fennelly, 86 
A.2d 183, 138 Conn. 474. 

78. Fla.—Baggett v. Davis, 169 So. 
372, 124 Fla. 701. 

Iowa.—Flinn v. Western Mut. Life 
Ass’n, 171 N.W. 711, 187 Iowa 507. 
Ky.—Louisville & N. R. Co. v. Wood, 
248 S.W. 871, 198 Ky. 349. 

Tex.—Stewart v. Shoemake, Civ.App., 
225 S.W.2d 873, error refused no 
reversible error—Neville v. Miller, 
Civ.App., 171 S.W. 1109. 

U tah. —Karenius v. Merchants' Pro¬ 
tective Ass'n, 235 P. 880, 65 Utah 
183. 

Wash.—Globe Electric Co. v. Mont¬ 
gomery, 148 P. 596, 85 Wash. 452. 
Amendment and correction of record 
see supra §§ 1114-1126. 

Calling attention of trial court 
Where bill of exceptions does not 
accurately state what took place at 
trial counsel should call it to atten¬ 
tion of trial court at time of making 
up and settling bill of exceptions. 
Fla.—Baggett v. Davis, 169 So. 372, 
124 Fla. 70L 


Bystanders’ hill 

(1) Appellant cannot complain on 
appeal that matters were omitted 
from a bill of exceptions which was 
certified by the judge of the lower 
court, and was to all appearance 
regular; its remedy, if it was ag¬ 
grieved by the action of the court 
in that respect, being to save the 
point by a bystanders' bill of excep¬ 
tions. 

Ky.—Louisville & N. R. Co. v. Wood, 
248 S.W. 871, 198 Ky. 349. 

4 C.J. p 515 note 6 [a]. 

(2) If appellant is not satisfied 
with the bill of exceptions as qual¬ 
ified, he has the right to, and should, 
secure a bystanders’ bill of excep¬ 
tions. 

Tex.—Woolam v. Central Power & 
Light Co., Civ.App., 211 S.W.2d 
792—Warren v. Premier Oil Re¬ 
fining Co. of Texas, Civ.App., 173 
S.W.2d 287, error refused. 

(3) Bystanders' bill in general see 
supra § 849. 

78.5 Neb.—Bors v. McGowan, 68 N. 
W.2d 596, 159 Neb. 790. 

79. Ga.—Ham v. Preston, 109 S.E. 
505, 152 Ga. 244. 

McDaniel v. Norris, 57 S.E. 2d 
299, 80 Ga.App. 734—Crawford v. 
Cook, 173 S.E. 187, 48 Ga.App. 
456—City of East Point v. Chris¬ 
tian, 151 S.E. 42, 40 Ga-App. 633. 
Ind.—Vivian Collieries Co. v. Cahall, 
110 N.E. 672, 184 Ind. 473. 

Me.—Bradford v. Davis, 114 A.2d 244. 
Mo.—Latham v. Brewer, 211 S.W. 

906, 201 Mo.App. 469. 

Neb.—Shaw v. Diers Bros. & Co., 
245 N.W. 419, 124 Neb. 119. 

4 C.J. p 516 note 9. 

Agreement 

An agreement of the parties as to 
the facts cannot contradict state¬ 
ments in the bill of exceptions. 

Ind.—Vivian Collieries Co. v. Cahall, 
110 N.E. 672, 184 Ind. 473. 

80. Fla.—Baggett v. Davis, 169 So. 
372, 124 Fla. 701. 

Ga.—Sweat v. Barnhill, 155 S.E. 18, 
171 Ga. 18. 

Ky.—Pendergrass v. Coleman, 270 S. 

W. 65, 207 Ky. 783. 

Mo.—Pietzuk v. Kansas City Rys. 

Co., 232 S.W. 987, 289 Mo. 135. 
Ohio.—Rodberg v. Eversole, App., 35 
N.E.2d 851. 


Tenn.—Burkett v. Burkett, 245 S.W. 

2d 185, 193 Tenn. 165. 

4 C.J. p 516 note 8. 

Affidavit of counsel may not be 
employed for correction of a bill of 
exceptions. 

Ky.—Pendergrass v. Coleman, 270 S. 
W. 65, 207 Ky. 783. 

When the judge has signed a bill 
of exceptions, it is not subject to 
contradiction by affidavits. 

Ky.—Consolidated Coach Corpora¬ 
tion v. Garmon, 26 S.W.2d 20, 233 
Ky. 464. 

81. Ky.—Pendergrass v. Coleman, 
270 S.W. 65, 207 Ky. 783. 

Tex.—Neville v. Miller, Civ.App., 171 
S.W. 1109. 

82. Ala.—Buchannon v. Buchannon, 
124 So. 113, 220 Ala. 72—Mauney 
v. Electric Const. Co., 98 So. 874, 

210 Ala. 554—Miller v. Whitting¬ 
ton, 85 So. 394, 204 Ala. 207— 
Dement v. Central of Georgia Ry. 
Co., SO So. 882, 202 Ala. 498. 

Southern Ry. Co. v. Scottsboro 
Wholesale Co., 134 So. 685, 24 Ala. 
App. 685—Bain v. Lang, 94 So. 251, 
18 Ala.App. 679—Cameron v. North 
Birmingham Trust & Savings 
Bank, 84 So. 569, 17 Ala.App. 210. 
4 C.J. p 516 note 10. 

Time for presenting 

The failure to observe statutory 
time requirement in presenting bill 
of exceptions may be shown by parol 
or by affidavit. 

Ala.—Clark v. Henderson, 12 So. 2d 
743, 244 Ala. 237. 

Where it is not sought to contra¬ 
dict the record r but only to show 
that the bill of exceptions was never 
properly signed, so as to become part 
of the record, this fact may be shown 
by parol, such as where a purported 
bill of exceptions is not authentic or 
was not signed by an official within 
his territorial jurisdiction. 

Ala.—Luther v. Luther, 100 So. 497, 

211 Ala. 352. 

Change of bill by trial judge 

(1) If a judge changes a bill, 
whether or not properly, and no ac¬ 
tion is taken to establish a proper 
one, and the one so signed is sent up 
and made a part of the record, the 
bill so sent up will be considered by 
the reviewing court as the proper 
one and cannot be corrected or 
changed by resorting to extraneous 
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side the bill itself to determine that rulings are § 1146. ■ Of Case or Statement 

erroneous and prejudicial, even though the evi- A cate 0P statement of facts on appeal imports verity 
dence accompanies the bill.^2-5 and may not be added to, or changed by, evidence dehors 

the record. 

Recitals in a bill of exceptions should generally be i n general, apart from contradictions within H- 
taken as true, 8 * and they cannot be aided or im- se if ; as discussed infra § 1149, or with other parts 
peached by extrinsic evidence in the appellate 0 f the record, as discussed infra § 1151, or with a 

court. 83 - 5 It has been held, however, that recitals bill of exceptions, as discussed infra § 1152, a case 

in the bill itself cannot establish its due signing and or statement of facts on appeal imports absolute 

filing, 84 and that the record proper derives no force verity and cannot be supplemented, impeached, or 

or validity from any recital in the bill of excep- contradicted by affidavits or other extrinsic evi- 

tions. 85 dence, 86 where no attempt has been made to amend 


matters; but where the bill as 
signed is not correct, and where ap¬ 
pellant proceeds properly to estab¬ 
lish a correct bill, the reviewing 
court may grant a motion to estab¬ 
lish the latter bill. 

Ala.—Hughes v. Albertville Mercan¬ 
tile Co., 56 So. 120, 173 Ala. 559. 
(2) “When a correct bill of excep¬ 
tions is tendered a trial judge, and 
he refuses to sign it as tendered, but 
makes material changes and then 
signs it, the bill thus signed is not 
conclusive, but the appellant may 
establish his bill as tendered by 
proving that it was correct. This 
court will on such hearing receive 
evidence of the facts, and act as it 
may be satisfied from the evidence 
thus submitted.” 

Ala.—Ex parte Waldrop, 152 So. 44, 
46, 228 Ala. 38. 

gg-fi Me.—Bradford v. Davis, 56 A. 
2d 68, 143 Me. 124. 

83- Ala.—John E. Ballenger Const. 
Co. v. Joe F. Walters Const. Co., 
184 So. 273, 236 Ala. 546—Hardy 
v. City of Dothan, 176 So. 449, 234 
Ala. 664—Westmoreland v. Bir¬ 
mingham Trust & Savings Bank, 
108 So. 536, 214 Ala. 593, 46 A.L.R. 
1201—Terrell v. Kimbrell, 88 So. 
846, 205 Ala. 544. 

Mangino v. Todd, 98 So. 323, 19 
Ala.App. 486—Porter v. Tennessee 
Coal, Iron & R. Co., 68 So. 808, 13 
Ala.App. 632, certiorari denied Ex 
parte Porter, 69 So. 1019, 193 Ala. 
679. 

Cal.—Supreme Grand Lodge of An¬ 
cient and Mystical Order Rosse 
Crucis v. Smith, 61 P.2d 449, 7 C.2d 
510. 

Ga.—Gaulding v. Gaulding, 75 S.E. 
2d 811, 209 Ga. 781—Parker v. Wil¬ 
liams, 147 S.E. 571, 168 Ga. 301. 

Berger v. Noble, 57 S.E.2d 844, 
81 Ga.App. 34—Walden v. Barwick, 
34 S.E.2d 551, 72 Ga.App. 508— 
Atlanta Home Builders Co. v. Met¬ 
ropolitan Casualty Ins. Co., 175 S. 
E. 22, 49 Ga.App. 241—Neal v. 
Mathews, 110 S.E. 24, 27 Ga.App. 
806—Cole v. Western Union Tele¬ 
graph Co. f 98 S.E. 407, 23 Ga.App. 
479. 


Me.—In re Roukos’ Estate, 39 A.2d 
663, 141 Me. 83. 

Mich.—Taliaferro v. Pere Marquette 
Ry. Co., 228 N.W. 778, 249 Mich. 
281. 

Mo.—Andre v. Andre, 232 S.W. 153, 
2S8 Mo. 271. 

Nev.—Taylor v. Taylor, 45 P.2d 603, 
56 Nev. 100. 

N.H.—Daniels v. Barker, 200 A. 410, 
89 N.H. 416. 

Or.—Weinstein v. Wheeler, 257 P. 
20, 127 Or. 406—Lasene v. Syvanen, 
257 P. 822, 123 Or. 615. 

Tenn.—Ackerman v. Marable, 95 S.W. 
2d 1286, 20 Tenn.App. 141—Edging- 
ton v. Kansas City, M. & B. R. R. 
Co., 10 Tenn.App. 685. 

Tex.—Highway Ins. Underwriters v. 
Le Beau, Civ.App., 184 S.W.2d 671, 
reversed on other grounds, 187 S. 
W.2d 73, 143 Tex. 589—Stokes v. 
Temple Trust Co., Civ.App., 59 S. 
W.2d 849, followed in 59 S.W.2d 
850—Hood v. Robertson, Civ.App., 
33 S.W.2d 882—Neitsch v. Thiele¬ 
mann, Civ.App., 33 S.W.2d 759— 
O’Brien v. McDow, Civ.App., 8 S. 
W.2d 561. 

Vt,—Cohen v. Welden Nat. Bank, 146 
A. 252, 102 Vt 120. 

Where truth of statements and con¬ 
tentions certified by judge 
Me.—Bubar v. Sinclair, 79 A. 2d 165, 
146 Me. 155. 

Informal remarks of the trial 
court, after arguments, discussing 
the case, were not rendered findings 
merely because called so in the bill 
of exceptions. 

Colo.—Jones v. Boyer, 193 P. 492, 68 
Colo. 568. 

Time of presentation and certifica¬ 
tion 

Where bill of exceptions recites 
that it was tendered to judge within 
time and judge has signed usual and 
statutory certificate, which certifies 
as true the recitals in bill of excep¬ 
tions, and where it does not appear 
that failure of judge to sign and 
certify within statutory limit was 
due to fault of plaintiff in error or 
his counsel, the writ of error will 
not be dismissed because of failure 
of presiding judge to certify bill 
within statutory period. 
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Ga—Davis v. Buie, 30 S.E.2d 861, 
197 Ga. 835. 

Particular recitals held not conclu¬ 
sive 

Ga.—Carmichael v. City of Jackson, 
22 S.E.2d 470, 194 Ga. 664. 
Particular recitals construed 
Ala.—Stephens v. Walker, 117 So. 22, 
217 Ala. 466—Yorkshire Ins. Co. v. 
Bachus, 110 So. 27, 215 Ala. 112. 
Ga.—Reed v. Metropolitan Life Ins. 
Co., 58 S.E.2d 183, 206 Ga. 604. 

Beasley v. Padgett, 110 S.E. 739, 
28 Ga.App. 268. 

Mo.—Higdon v. Ming, App., 236 S. 
W. 384—Tyon v. Wabash Ry. Co., 
232 S.W. 786, 207 Mo.App. 322. 
Or.—Kuehl v. Hamilton, 297 P. 1043, 
136 Or. 240. 

Tex.—Waggoner v. Davis, Civ.App., 
261 S.W. 482. 

Recitals in qualification 

Appellant by accepting and filing 
a bill of exceptions as qualified by 
the trial court is bound by recitals 
in the qualification. 

Tex.—Blume v. Shadyacres Inv. Co., 
Civ.App., 83 S.W.2d 1026, error dis¬ 
missed. 

83.5 Ala.—Hardy v. City of Dothan, 
176 So. 449, 234 Ala. 664. 

84. Mo.—Brumley v. Thornsberry, 
App., 226 S.W. 624. 

85. Mo.—Craven v. Midland Mill¬ 
ing Co., 241 S.W. 658, 209 Mo.App. 
557. 

86. Cal.—Jaffray v. Mies, 181 P.2d 

672, 80 C.A.2d 291—Williams v. 

Goldberg, 151 P.2d 853, 66 C.A.2d 
40—Dean v. McNerney, 266 P. 975, 
91 C.A. 206. 

Ga.—Brown Shoe Co. v. Moore, 184 
S.E. 923, 53 Ga.App. 159—Indus¬ 
trial Life & Health Ins. Co. v. 
Brown, 166 S.E. 874, 46 Ga.App. 
140. 

Minn.—Merchants & Farmers Mut. 
Casualty Co. v. St. Paul-Mercury 
Indemnity Co., 16 N.W.2d 463, 218 
Minn. 386. 

N.J.—Choquette v. King, 44 A.2d 495, 
133 N.J.Law 404. 

Aschberger v. Belfatto, 164 A. 
891, 11 N.J.Misc. 72—Smith v- 

Cruse, 128 A. 377, 2 N.J.Misc. 350, 
affirmed 128 A. 379, 101 N.J.Law, 
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or amplify the statement of facts, S6 - 5 or where 
counsel for both parties were present and concurred 
in its settlement. 86 - 10 It has been held that a stipu¬ 
lation of the parties as to what took place at the 
trial cannot be substituted for a settled case, unless 
it is approved as correct by the trial court. 86 - 15 Un¬ 
der some rules of court, however, the appellate 
court, although not bound to accept the statement 
of counsel as to matters appearing in the record, 
may accept as correct an agreed statement by the 
parties in their briefs as to such matters and may 
predicate its judgment on the assumption that the 
statement is correct. 86 * 20 

A statement of facts in appellant’s opening brief, 
predicated on the evidence most favorable to him, 
even though not directly challenged by the respond¬ 
ent, may not be accepted without question as the 
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basis for a determination of "whether there is any 
substantial evidence to support a finding of the trial 
court. 86 * 25 

Other litigation. The court will not look to other 
litigation in which a kindred question was involved 
in order to determine a matter. 86 * 30 

§ 1147. - Of Certificate 

The certificate of the judge or clerk is ordinarily con¬ 
clusive as to matters properly included therein, and may 
not be contradicted by extrinsic matters. Recitals of fact 
in the certificate are generally accepted as correct on re¬ 
view, although they are not necessarily controlling. 

The certificate, authorized by law, of the judge 
or clerk to the transcript, return, bill of exceptions, 
case, or statement of facts is conclusive as to all 
matters properly included therein. 87 Its verity can 


82—Dragun v. Connolly, 125 A. 575, 
2 N.J.Misc. 727. 

N.C.—Abernethy v. Burns, 188 S.E. 
97, 210 N. C. 636—Texas Co. v. 

Beaufort Oil & Fuel Co., 154 S.E. 
829, 199 N.C. 492. 

N.D.—Garbush v. Firey, 156 N.W. 
537, 33 N.D. 154. 

Okl.—Rochelle v. Sharp, 82 P.2d 813, 
183 Okl. 334—Pryor v. State ex rel. 
Camp, 38 P.2d 923, 170 Okl. 40— 
Harjo v. Johnston, 19 P.2d 961, 
162 Okl. 153—Grand Lodge of 
Brotherhood of Railroad Trainmen 
v. Scott, 274 P. 27, 135 Okl. 74- 
Perry v. Myers, 259 P. 556, 127 
Okl. 27. 

S.C.—Forbes v. Kingan & Co., 176 S. 

E. 880, 174 S.C. 24. 

Tex.—Texas Liquor Control Bd. v. 
Saiz, Civ.App., 220 S.W.2d 502— 
Stefka v. Hartman, Civ.App., 120 
S.W. 2d 617—Ragland v. Cone, Civ. 
App., 118 S.W.2d 1098—Stribling v. 
Stribling, Civ.App., 85 S.W.2d 315, 
error dismissed and followed in 
85 S.W.2d 322—Rincon Inv. Co. v. 
White, Civ.App., 83 S.W.2d 1090— 
Yeager v. Dallas Coffin Co., Civ. 
App., 69 S.W.2d 493—Garrison v. 
Great Southern Life Ins. Co., Civ. 
App., 69 S.W.2d 218—Halifax Fire 
Ins. Co. of Halifax, Nova Scotia, 
Canada v. Columbian Nat. Fire Un¬ 
derwriters* Agency of Cleveland, 
Ohio, Civ.App., 63 S.W.2d 750— 
Cousins v. Cousins, Civ.App., 42 S. 
W.2d 1043—Whitis v. Penry, Civ. 
App., 41 S.W.2d 736—Schubert v. 
First Nat. Bank, Civ.App., 40 S.W. 
2d 240—Cawley v. Dixie Finance 
Co., Civ.App., 15 S.W.2d 664—Jacks 
v. Manning, Civ.App., 297 S.W. 588 
—Roberts v. Burleson, Civ.App., 
284 S.W. 632—Watts v. Wofford, 
Civ.App., 239 S.W. 321, dismissed 
for want of jurisdiction—Rousset 
v. Settegast, Civ.App., 210 S.W. 
219—Barker v. Wilson, Civ.App., 
205 S.W. 543—Keppler v. Texas 

4A C. J.S.—77 


Lumber Mfg. Co., Civ.App., 184 S. 
W. 353, error refused. 

4 C.J. p 516 note 14. 

Agreed statement of facts 
Miss.—Bank of Indianola Liquidat¬ 
ing Corp. v. Moore, 171 So. 693, 177 
Miss. 572. 

Mo.—Jennings Sewer Dist. of St. 
Louis County v. Pitcairn, 187 S.W. 
2d 750, 238 Mo.App. 704. 

N.Y.—Title Guarantee & Trust Co. v. 
Mortgage Commission, 7 N.E.2d 
841, 273 N.Y. 415. 

Case settled by trial court on dis¬ 
agreement of parties 
S.C.—Jordan v. State Highway De¬ 
partment, 198 S.E. 174, 188 S.C. 83. 
Assignment overruled where conflict¬ 
ing with statement 
An assignment of error will not be 
sustained which conflicts with the 
judge’s statement of the case, as 
such statement must stand in the 
absence of any correction of the rec¬ 
ord by certiorari or otherwise. 
N.C.—Bell v. Harrison, 102 S.E. 200, 
179 N.C. 190. 

Conclusiveness of amendment 

An order of a supreme court jus¬ 
tice allowing amendments to a case- 
made in accordance with statute is 
conclusive of the facts in dispute. 
Okl.—Werfelman v. Miller, 68 P.2d 
819, 180 Okl. 267—Greer v. West, 
48 P.2d 1043, 173 Okl. 427. 

Pinal ruling controls as against 
statements made to counsel 
The final ruling of the court and 
the findings of fact as set forth in 
the transcript are determinative on 
appeal, and “what the trial judge 
may have said in a somewhat ex¬ 
tended colloquy with counsel is not 
controlling.” 

Cal.—Dean v. McNerney, 266 P. 975, 
977, 91 C.A. 206. 

Not impeachable by unauthorized 
certificate 

A case-made cannot be impeached 
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or changed by an ex parte and un¬ 
authorized certificate by the trial 
judge or clerk of matters dehors the 
record. 

Okl.—Perry v. Myers, 259 P. 556, 127 
Okl. 27. 

Recital 

A recital in a case-made duly cer¬ 
tified to by the judge that an order 
extending the time to prepare and 
serve a case was made is sufficient, 
although the case-made does not af¬ 
firmatively show that such order was 
recorded on the journal. 

Okl.—Bennett v. Moore, 162 P. 707, 
62 Okl. 159. 

Admission in “case” as evidence 

Admission in the state of a case 
of brokers’ damages for the princi¬ 
pal's refusal to deliver stock, sold 
on the principal’s authorization, is 
legal evidence of damage. 

N.J.—Rothchild v. Abeles, 155 A. 755, 

9 N.J.Misc. 901, affirmed 162 A. 
593, 109 N.J.Law, 446. 

86.5 Wash.—Donald W. Lyle, Inc. 
v. Heidner & Co., 278 P.2d 650, 45 
Wash.2d 806—Sutton v. Mathews, 
247 P.2d 556, 41 Wash.2d 64- 
Chaff ee v. Chaffee, 145 P.2d 244, 19 
Wash.2d 607. 

86.10 Wash.—Cook v. Yennigerholz, 
269 P.2d 824, 44 Wash.2d 612. 
86.15 Minn.—Merchants & Farmers 
Mut. Casualty Co. v. St. Paul-Mer- 
cury Indemnity Co., 16 N.W.2d 463, 
218 Minn. 386. 

86J20 Ga.—Brown Shoe Co. v. 
Moore, 184 S.E. 923, 53 Ga.App. 
159. 

86.25 Cal.—Flemmer v. Monckton, 
166 P.2d 380, 73 C.A.2d 271. 

86.30 Miss.—Bank of Indianola Liq¬ 
uidating Corp. v. Moore, 171 So. 
693, 177 Miss. 572. 

87. Ala.—Southern Life & Health. 
Ins. Co. v. Williams, 163 So. 321, 
230 Ala. 681. 
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Brock v. Harris, 42 So.2d 39, 34 
AIa.App. 593. 

Ark.—City of Van Buren v. Lawson, 
255 SW. 295, 160 Ark. 631. 

Cal.—Prescott v. O'Connell, 80 P.2d 
749, 27 C.A.2d 220—Foley v. Amer¬ 
ican Ry. Express Co., 232 P. 169, 
69 C.A. 663. 

Fla.—City of Hollywood v. Bair, 168 
So. 815. 124 Fla. 520. 

Ga.—Madison v. Montgomery, 56 S.E. 
2d 292, 206 Ga. 199—Chappie v. 
Hight, 131 S.E. 505, 161 Ga. 629- 
Harper v. Hesterlee, 123 S.E. 266, 
158 Ga. 347. 

Neidlinger v. Perry. 50 S.E.2d 
804, 78 Ga.App. 152—McKenzie 

Trust Co. v. Bullard, 132 S E. 125, 
35 Ga.App. 19—Brown v. Marbut- 
Williams Lumber Co., 123 S.E. S99, 
32 Ga.App. 519—Elmore v. South¬ 
ern Bank & Trust Co., 110 SE. 
334, 28 Ga.App. 72. 

Idaho.—Baldwin v. Singer Sewing 
Mach. Co., 284 P. 1027, 48 Idaho 
596. 

Ill.—Gebhardt v. Warren, 77 N.E. 2d 
187. 399 Ill. 196. 

Goldschmidt v. Chicago Transit 
Authority, 82 N.E. 2d 357, 335 Ill. 
App. 461. 

Ind.—State ex rel. Busick v. Ewing, 
102 N.E.2d 370, 230 Ind. 188—City 
of Indianapolis v. Butzke, 26 N.E. 
2d 754, 217 Ind. 203, rehearing de¬ 
nied 27 N.E.2d 350, 217 Ind. 203— 
Roth v. Vandalia R. Co., 119 N.E. 

I, 187 Ind. 302. 

Croatian Bros. Packing Co. v. 
Rice, 147 N.E. 288, 88 Ind.App. 126 
—Hatton v. Hodell Furniture Co., 
125 N.E. 797, 72 Ind.App. 357. 

La.—Kelly v. Marcade, App., 180 So. 
174. 

Me.—Colby v. Tarr, 34 A.2d 621, 140 
Me. 12 S—Mann v. Homestead Real¬ 
ty Co., ISO A. 807, 134 Me. 37— 
Poland v. McDowell, 96 A. 834, 114 
Me. 511. 

Mass.—Patterson v. Ciborowski, 179 
N.E. 161, 277 Mass. 2G0. 

Mich.—White Pine Lumber Co. v. 
Manufacturers’ Lumber Co., 158 N. 
W. 124, 191 Mich. 390. 

Mo.—Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644. 
Neb.—First Trust Co. of Omaha v. 
Glendale Realty Co., 250 N.W. 68, 
125 Neb. 283. 

N.J.—Ciaglia v. Ciaglia, 148 A. 761, 
106 NJ.Law 479. 

Bloch v. Egert, 172 A. 523, 12 N. 

J. Misc. 445. 

N.C.—Thompson v. Williams, 95 S.E. 
100, 175 N.C. 696. 

Ohio.—Angus v. ^E3tna Casualty & 
Surety Co., 177 N.E. 646, 39 Ohio 
App. 411. 

Fath Constr. Co. v. Bausmerth, 
15 Ohio Cir.Ct., N.S., 150. 

Pa.—Whitney v. Borough of Jersey 
Shore, 109 A. 767, 266 Pa. 537. 

Tex.—Watson v. Toler, Civ.App., 153 
S-W.2d 506—Treadaway v. Hodges, 
Civ.App., 125 S.W.2d 385—Walters 


v. Witcher, Civ.App., 44 S.W.2d 
511—Zihlman v. Fleetwood, Civ. 
App., 2 S.W.2d 881. 

Utah.—In re Ford’s Estate, 261 P. 
15, 70 Utah 456—Karen i us v. Mer¬ 
chants’ Protective Ass’n, 235 P. 
SS0, 65 Utah 1S3. 

Wash.—McKay v. General Accident, 
Fire & Life Assur. Corporation, 
Limited, of Perth, Scotland, 290 P. 
820, 158 Wash. 207. 

W.Va.— Corpus Juris quoted in Blatt 
v. United Zinc Smelting Corp., 188 
S.E. 491, 492, 117 W.Va. 733. 

4 C.J. p 516 note 16. 

Present appearance 

Appellate court must treat the cer¬ 
tificate as it presently appears as 
speaking the truth. 

Ga.—West Lumber Co. v. Schnuck, 
62 S.E.2d 370, 82 Ga.App. 799. 
Pinal certificate taken as correct 
Where the record was somewhat 
confused as to land described in the 
original ejectment complaint, and 
two writs of certiorari were sued 
out and returned to clarify the rec¬ 
ord, upon which the clerk’s last re¬ 
turn showed certain errors in the 
original transcript, the clerk’s final 
certificate as to the record made at 
the trial from which the appeal came 
must be taken as correct. 

Ark.—Adams v. Mitchell, 74 S.W.2d 
969, 189 Ark. 696. 

Additional or supplementary certifi¬ 
cate disregarded 

(1) Where a bill of exceptions was 
duly and regularly certified by the 
presiding judge, an additional and 
contradictory certificate will be ig¬ 
nored, and will afford no cause for 
dismissing the bill. 

Ga.—Hargrett v. Jolley, 130 S.E. 602, 
34 Ga.App. 662. 

(2) A bill of exceptions, signed by 
the trial judge, certifying that it was 
presented -within the time allowed, 
will be considered, notwithstanding 
a supplemental certificate to the con¬ 
trary. 

Or.—Coos Bay Amusement Co. v. 
American Ry. Express Co., 277 P. 
107, 129 Or. 216. 

judge’s and not court reporter’s cer¬ 
tificate as contro llin g 
If the court reporter’s certificate 
to a narrative statement of facts in 
appeal in forma pauperis was insuf¬ 
ficient, the trial judge’s approval of 
the statement would control, since 
authenticity of the statement must 
be tested by the judge’s and not the 
court reporter’s certificate. 

Tex.—Ackerson v. Farm & Home 
Savings & Loan Ass’n of Missouri, 
Civ.App., 71 S.W.2d 381. 
Interlineations 

Where a bill of exceptions showed 
material interlineations, and a state¬ 
ment of service of "the within bill 
of exceptions” was attached, the 
court of appeals had no jurisdiction 
to hear contradictory evidence to im¬ 
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peach the record, and if the bill on 
its face showed jurisdiction, will not 
dismiss a writ of error. 

Ga.—Peavy v. Moore & Evans, 92 S. 

E. 299, 19 Ga.App. 812. 

Certificate as curing record defect or 
omission 

(1) Informalities in preparation 
of a record are cured by the judge’s 
certification. 

Cal.—Tobm Grocery Co. v. Spry, 255 
P. 791, 201 C. 152. 

(2) Certification of trial court of 
bill of exceptions is equivalent of 
relief from default. 

Cal.—Colburn Biological Institute v. 
De Bolt, 59 P.2d 108, 6 C.2d 631. 

Clark v. Janss, 102 P.2d 768, 39 
C.A.2d 198. 

(3) Failure of the record to show 
that written motion for leave to 
amend the complaint and stipulation 
were presented to the court at the 
time leave to amend was granted 
was held cured by a certificate of the 
iudge. 

Mont.—Clack v. Clack, 41 P.2d 32, 
98 Mont. 552. 

(4) Entry of judgment and verdict 
may be sufficiently shown by the 
clerk’s certificate. 

Wyo.—McDonald v. Mulkey, 210 P. 
940, 29 Wyo. 99. 

(5) Where the journal did not 
show the date of entry of judgment, 
and the clerk, instead of supplying 
the date by a simple statement of 
the fact in the journal, stated the 
date in the certificate attached to a 
certified copy of the journal entry 
constituting a part of the record on 
appeal, the failure of the journal to 
show date of entry of judgment is 
not a jurisdictional defect, but, in 
the absence of anything in the rec¬ 
ord proper contradicting it, and in 
the absence of a rule of the court 
to the contrary, the supreme court 
will take the certificate as stating 
the true date of the judgment entry. 
Wyo.—McDonald v. Mulkey, supra. 

Certification that exceptions are 
allowed is conclusive. 

Me.—Ouelette v. Pageau, 107 A.2d 
500. 

Time 

Motion to dismiss writ of error 
on ground that case was not taken 
to appellate court within prescribed 
time was overruled where date of 
judgment shown by record and date 
of judge's certificate to bill of ex¬ 
ceptions were the same. 

Ga.—Kaigler v. Floyd, 200 S.E. 784, 
187 Ga. 441. 

Construction of particular certificates 
Ala.—State v. Higbee, 138 So. 819, 224 
Ala. 121. 

Ark.—Davie v. Smoot, 150 S.W.2d 50, 
202 Ark. 294. 

Cal.—Lindemann v. Anderson, 284 P. 
1053, 103 C.A. 683. 

Tex.—Hunt v. Ziegler, Civ.App., 271 
S.W. 936, affirmed Ziegler v. Hunt, 
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be impeached only in a proper proceeding, 87 * 5 and 
not by extrinsic matters 88 or by a contention in ap¬ 
pellee's brief. 88 * 5 It may, however, be contradicted 
and overcome by matters affirmatively appearing in 
the body of the record as discussed infra § 1149, 
and it has been held that it may be impeached by 
extrinsic evidence showing that at a particular stage 
of the proceedings the trial judge was without power 
to act. 89 

While the rule that the certificate of the judge 
or clerk is conclusive does not apply to an unau¬ 
thorized certificate of counsel, 90 yet where counsel 
for respondent joins with counsel for appellant in 
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certifying to the correctness of the transcript, he 
will not be heard to contradict the certificate. 91 

Recitals in certificate . In the absence of a show¬ 
ing to the contrary, the reviewing court will as¬ 
sume that the recitals in a certificate are true, 92 as 
in the case of a recital or certification that the 
record is complete, or contains all the evidence or 
proceedings, 93 or that it is incomplete or incor¬ 
rect; 93 * 5 and a party will not be heard by mere 
statements in the brief to dispute the recitals in the 
certificate. 93 * 10 However, while the certificate of a 
trial judge is prima facie evidence of the facts re¬ 
cited therein, 94 such a certificate is not conclu- 


Com.App., 280 S.W. 546—Edens v. 
Hart, Civ.App., 236 S.W. 761. 

Va.—Portner v. Portner's Ex’rs, 112 
S.E. 762, 133 Va. 251. 

87.5 Ga.—West Lumber Co. v. 
Schnuck, 62 S.E.2d 370, 82 Ga.App. 
799. 

88. Ga.—Fincher v. Satterfield, 95 
S.E. 747, 22 Ga.App. 151. 

Ky.—Francis v. Sturgell’s Ex’x, 69 
S.W.2d 357, 253 Ky. 261. 

Neb.—First Trust Co. of Omaha v. 
Glendale Realty Co., 250 N.W. 68, 
125 Neb. 283. 

N.J.—Ashendorf v. Delaware, L. & 
W. R. Co., 167 A. 27, 11 N.J.Misc. 
487. 

Or.—Wapinitia Irr. Co. v. Pacific Pow¬ 
er & Light Co., 228 P. 810, 112 Or. 
36. 

Utah.—Karenius v. Merchants' Pro¬ 
tective Ass’n, 235 P. 880, 65 Utah 
183. 

Va.—Portner v. Portner’s Ex'rs, 112 
S.E. 762, 133 Va. 251. 

W.Va.— Corpus Juris quoted in Blatt 
v. United Zinc Smelting Corp., 188 
S.E. 491, 492, 117 W.Va. 733. 

4 C.J. p 517 note 17. 

Affidavit or letter 

Neither affidavit nor letter from 
clerk of court can contradict or im¬ 
peach his official certificate. 

W.Va.—Blatt v. United Zinc Smelting 
Corp., 188 S.E. 491, 117 W.Va. 733. 
Certificate 

Clerk’s certificate may not be pre¬ 
sented to impeach the certificate 
made by the clerk to the transcript. 
Tex.—First Nat. Bank of Graham v. 
Corbin, Civ.App., 148 S.W.2d 439. 

88.5 Tex.—Watson v. Toler, Civ. 
App., 153 S.W.2d 506. 

89. Okl.—Blanchard v. U. S., 52 P. 
736, 6 Okl. 587. 

90. Okl.—McClellan v. Minor, 91 P. 
863, 19 Okl. 104. 

91. Idaho.—Wilson v. Wilson, 57 P. 
708, 6 Idaho 597. 

92. Ala.—Millican v. Livingston, 93 
So. 620, 207 Ala. 689. 

Brock v. Harris, 42 So.2d 39, 34 
Ala.App. 593—Ehrmann Mfg. Co. v. 


Carroll & Sons, 114 So. 275, 22 Ala. 
App, 217. 

Cal.—Prescott v. O’Connell, 80 P.2d 
749, 27 C.A.2d 220. 

Miss.—Lovell v. Holmes, 97 So. 483, 
133 Miss. 47. 

Ohio.—Collins v. McClure, 26 N.E.2d 
780, 63 Ohio App. 312. 

Okl.—Rochelle v. Sharp, 82 P.2d 813, 
183 Okl. 334. 

Clerk's certificate prima facie proof 
that record is correct 
The certificate of the clerk that the 
record is correct is prima facie evi¬ 
dence of the correctness of the rec¬ 
ord, and, where it shows items and 
amounts of cost due a stenographer 
for transcribing his notes, the court 
will treat them as correct unless the 
party challenging the correctness of 
the item by affidavit or certificate of 
an attorney that they are incorrect 
specifies wherein and to what extent 
they are incorrect. 

Miss.—Lovell v. Holmes, 97 So. 483, 
133 Miss. 47. 

Burden of proof 

The burden rests on appellant to 
produce evidence sufficient to over¬ 
come the certificate of the trial judge. 
Mass.—Jencyowski v. Hambro, 92 N. 

E.2d 877, 326 Mass. 793. 

Statement of objections 

The appellate court is bound by 
certificate of trial judge as to state¬ 
ment of objections contained in bill 
of exceptions notwithstanding dis¬ 
crepancy may occur between bill and 
transcript of official reporter. 

Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 577. 

Particular recitals construed 

(1) Generally. 

Ga.—Holtsinger v. Scarborough, 30 
S.E.2d 835, 71 Ga.App. 318. 

(2) A certificate merely reciting 
that longhand report of the evidence 
was filed is not sufficient to show that 
bill of exceptions was filed. 

Ind.—John Hancock Mut. Life Ins. 
Co. v. Keith, 15 N.E.2d 738, 105 Ind. 
App. 465. 

93. Ark.—Willison v. Loretz, 230 S. 
W. 283, 148 Ark. 436. 
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Cal.—Bell v. Brigance, 229 P. 27, 194 
C. 445. 

Ky.—Salyer v. Salyer, 193 SW.2d 
427, 301 Ky. 798—Cornett v. Mun¬ 
cy, 15 S.W.2d 251, 22S Ky. 390. 

La.—St. John Lumber Co. v. Federal 
Nat. Bank, 79 So. 223, 143 La. 693. 

Kelly v. Marcade, App., 180 So. 
174. 

Tex.—Vassiliades v. Theophiles, Civ. 

App., 115 S.W.2d 1220. 

Utah.—Evans v. Reiser, 3 P.2d 253, 
78 Utah 307—In re Jones’ Estate, 
202 P. 206, 59 Utah 99. 

Wash.—Moses v. Department of La¬ 
bor and Industries, 268 P.2d 665, 44 
Wash.2d 511—Chaffee v. Chaffee, 
145 P.2d 244, 19 Wash.2d 607—Von 
Herberg v. Von Herberg, 106 P.2d 
737, 6 Wash.2d 100—Boothe v. Bas¬ 
sett, 143 P. 449, 82 Wash. 95, 7 A.L. 
R. 145. 

93.5 Ohio.—Johnston v. Hart, 22 N. 

E.2d 557, 61 Ohio App. 268. 
Implication from signing 

Where nothing more appears, al¬ 
lowing and signing of a bill is suffi¬ 
cient certification to its correctness, 
but allowing and signing cannot pre¬ 
vail over positive language of trial 
judge contradicting the implication 
arising from the allowing and sign¬ 
ing. 

Ohio.—Johnston v. Hart, supra. 

93.10 Okl.—Rochelle v. Sharp, 82 P. 
2d 813, 183 Okl. 334. 

94. Okl.—Rutter v. Dunlap, 155 P.2d 
529, 195 Okl. 88—Jamison v. Bur- 
nett-Hauert Dumber Co., 87 P.2d 
335, 184 Okl. 361—Illinois Bankers’ 
Life Ass’n of Monmouth, Ill. v. Da- 
vaney, 226 P. 101, 102 Okl. 302. 
Certificate attested by clerk 
Where a case-made contains an or¬ 
derly recital of proceedings and a 
specific recital that it contains all the 
evidence, followed by a proper certifi¬ 
cate of the trial judge attested by 
the clerk, and appellee after proper 
notice makes no suggestion of amend¬ 
ments, the case-made will be taken as 
true. 

Okl.—Pahlka v. Chicago, R. I. & P. 
Ry. Co., 161 P. 544, 62 Okl. 223. 
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sive as to the matters included; 95 and where 
the record on its face shows the recital in the 
certificate to be erroneous, the record will pre¬ 
vail. 95 * 5 A recital in the certificate that the bill of 
exceptions contains all the evidence, or that a tran- j 
script is a complete report of the proceedings, can¬ 
not avail in the face of an affirmative showing to 
the contrary. 96 A conclusion in the clerk's cer¬ 
tificate as to whether the papers or documents cer¬ 
tified constitute the judgment roll or as to whether 
a particular paper or document is properly included 
in the judgment roll is not binding on the appellate 
court. 96 - 5 

Certificate of register's approval of costs. Where 
approval by the register of the security for costs 
on appeal involves the question of whether the ap¬ 


pellate court has acquired jurisdiction of the cause 
on appeal and is not made a matter of record in 
the trial court, the appellate court has power to 
inquire into the facts thereof, but the burden is on 
| appellant who would contradict the certificate which 
the register is required by law to make. 90 - 10 

§ 1148. - Of Abstract 

The abstract and its recitals are ordinarily regarded 
! as correct on review, although where duly challenged or 
inadequate they are not conclusive. 

As a general rule the abstract, 97 and recitals 
therein, 98 will be accepted by the reviewing court 
as correct, and ordinarily the court will not go be¬ 
yond the abstract to supplement or correct omis¬ 
sions or errors. 99 


In absence of affirmative showing 1 to 
contrary 

The judge’s certificate is prima fa¬ 
cie evidence of facts recited m the 
case-made unless it shows affirma¬ 
tively on its face that the certificate 
is m some material respect incorrect 
or the certificate is proved incorrect 
by affidavits or other competent evi¬ 
dence introduced in the appellate 
court. 

Okl.—Illinois Bankers’ Life Ass’n of 
Monmouth, Ill. v. Davaney, 226 P. 
101, 102 OkL 302. 

Statute not retroactive 

Under Adopting Aet March 3, 1911 
<Rev.L.[1910] § 5248), which became 
effective May 10, 1913, providing that 
the certificate from a judge who cer¬ 
tifies the case-made shall be prima 
facie evidence of the facts therein 
recited, does not apply to the certifi¬ 
cate to a case-made dated Aug. 8, 
1911, and filed Sept. 29, 1911. 

Okl.—Casner v. Streit, 142 P. 1004, 
42 Okl. 710. 

95- Okl.—Kershaw v. City of Musko¬ 
gee, 13 P.2d 171, 158 Okl. 205- 
Cruse v. Murphy, 5 P.2d 147, 153 
Okl. 169—Adair Realty & Trust Co. 
v. Harnage. 296 P. 201, 147 Okl. 179 
—Hall v. Harnage, 296 P. 201, 147 
Okl. 178—Branum v. Skirving, 293 
P. 262, 146 Okl. 73—Board of Com’rs 
of Le Flore County v. Lucas, 293 
P. 187, 146 Okl. 8—Hall v. Jones, 
292 P. 569, 145 Okl. 280—Liberty 
Life Ins. Co. v. Green, 270 P. 1111, 
133 Okl. 58—Town v. Crawford, 234 
P. 208, 106 Okl. 254—Keet & Round- 
tree Dry Goods Co. v. Rogers, 156 
P. 179, 57 Okl. 58. 

Wash.—In re O’Neil’s Estate, 212 P. 
2d 823, 35 Wash.2d 325. 

Impeachment by record or by extra¬ 
neous evidence 

’Where the record shows that no 
stipulation was ever filed agreeing to 
the case-made, and waiving amend¬ 
ments and time for settling case- 
made^ and the court attempts to set- j 


tie it without notice or waiver, such 
action of the court is without au¬ 
thority of law, and its certificate to 
that effect is subject to impeachment 
by the record and by extraneous evi¬ 
dence.” 

Okl.—Town v. Crawford, 234 P. 208, 
106 Okl. 254. 

Impeachment in statutory m an n er 

A certificate of the judge who set¬ 
tles and certifies a case-made cannot 
be impeached except in the manner 
authorized by Comp.St.(1921) §§ 779- 
821. 

Okl.—Illinois Bankers’ Life Ass’n of 
Monmouth, Ill. v. Davaney, 226 P. 
101, 102 Okl. 302. 

95.5 Okl.—Jamison v. Burnett-Hau- 
ert Lumber Co., 87 P.2d 335, 184 
Okl. 361. 

96. Cal.—In re Silva, 2 P.2d 341, 213 
C. 446. 

Mont.—Lee v. Laughery, 175 P. 873, 
55 Mont. 238. 

Transcript manifestly incomplete 
The judge’s certificate ostensibly 
authenticating the reporter’s tran¬ 
script as a complete report of the 
proceedings does not conclude the 
supreme court, where the transcript 
is manifestly incomplete. 

Cal.—In re Silva, 2 P.2d 341, 213 C. 
446. 

Omitted maps, photographs, and plats 
Where maps, photographs, and 
plats introduced in evidence are omit¬ 
ted from bill of exceptions on appeal, 
bill does not contain all evidence, as 
required to present question 1>o ap¬ 
pellate court, even though trial judge 
certifies that bill contains ail evi¬ 
dence. 

Ind.—McFarland v. Massengill, App., 
127 N.E.2d 108. 

9645 Nev.—State ex rel. Department 
of Highways v. Pinson, 199 P.2d 
631, 65 Nev. 510. 

96.10 Ala.—Baker v. Denniston-Boy- 
kin Co., 17 So.2d 148, 245 Ala, 407. 
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Evidence held Insufficient to sus¬ 
tain appellant’s contention in contra¬ 
diction of register’s certificate stat¬ 
ing that he did not approve security 
for costs, tendered within statutory 
time, because he deemed it insuffi¬ 
cient, but approved same security, 
with additional cash sum, tendered 
after such time. 

Ala.—Baker v. Denniston-Boykin Co., 
supra. 

97. Iowa.—Jenkins v. Furgeson, 233 
N.W. 741, 212 Iowa 640—Music v. 
De Long, 229 N.W. 673, 209 Iowa 
1068—State Bank of Williams v. 
Gish, 149 N.W. 600, 167 Iowa 526. 

Mo.—Farasy v. Hindert, 82 S.W.2d 
573. 

Bailey v. Fraternal Aid Union, 
App., 253 S.W. 210—Peters v. Kan¬ 
sas City Rys. Co., 224 S.W. 25, 204 
Mo.App. 197—Roaring Fork Potato 
Growers v. C. C. Clemons Produce 
Co., 187 S.W. 617, 193 Mo.App. 653. 

98. Ill.—Bentkowski v. Bryan, 19 N. 
E.2d 841, 299 IIl.App. 217. 

Mo.—Tooker v. Missouri Power & 
Light Co., 80 S.W.2d 691, 336 Mo. 
592—State ex rel. Kansas City 
Light & Power Co. v. Trimble, 237 
S.W. 1021, 291 Mo. 532. 

Muehlebach v. Muehlebach Brew¬ 
ing Co., App., 242 S.W. 174. 

99. Mo.—Calkins v. Engle, 300 S.W. 
997, 221 Mo.App. 1173—George v. 
Kansas City American Ass’n Base¬ 
ball Co., App., 219 S.W. 134. 

Alleged erroneous abstract 

The appellate court is confined to 
a consideration of an instruction as 
it appears in the abstract of the rec¬ 
ord, notwithstanding an offer to pro¬ 
duce the original instruction, show¬ 
ing the abstract to be incorrect un¬ 
less there is an agreement permit¬ 
ting it to consider the original in¬ 
struction. 

Mo.—George v. Kansas City Ameri¬ 
can Ass’n Baseball Co., supra. 
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An agreed abstract of record is conclusive and 
the appellate court cannot look beyond it. 1 It is 
also a rule, confirmed by statutes and court rules 
in some jurisdictions, that the abstract of appellant 
will be treated as true and correct, so far as it pur¬ 
ports to set forth the record, where appellee has 
not filed a counter abstract denying the statements 
contained in appellant’s abstract or setting forth 
matter contradicting such statements. 2 In a similar 
manner an additional or counter abstract filed by 
respondent or appellee must be deemed to state 
correctly the portion of the record shown thereby 
if not objected to or denied by appellant, 3 and if, in 
case it conflicts with appellant’s abstract, appellant 
has not reaffirmed his original abstract in an ad¬ 
ditional abstract and has not caused the record to be 
certified, as discussed infra § 1149. 

Where the correctness of a statement in the ab¬ 
stract has been duly challenged, the court will ex¬ 
amine the record to determine the truth, 4 although 
the transcript or bill of exceptions will not be resort¬ 
ed to except as a conflict is raised. 5 In jurisdic¬ 
tions where the purpose of the abstract of record 
is to aid the appellate court by accurately and con¬ 
cisely presenting those portions of the record which 
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deal with the questions involved on the appeal and 
it is not intended to, and does not, stand as a sub¬ 
stitute for, and in lieu of, the record itself, the ap¬ 
pellate court may examine the original certified rec¬ 
ord and consider testimony not found in the ab¬ 
stract, where the abstract is inadequate. 5 - 5 

The verity and conclusiveness of the abstract of 
one party is not impaired by a denial thereof made 
in the argument or brief on appeal; 6 but, as al¬ 
ready shown supra this section, it is necessary, to 
effect this purpose, that the adverse party file an 
additional or counter abstract. 

§ 1149. Conflict in Record 

Conflicts in the record will be harmonized as far as 
possible, and where this is not possible the reviewing 
court will adopt the construction that is just under all 
the circumstances with due reference to the place and 
character of the portions of the record wherein contra¬ 
dictory statements or recitals may appear. Ordinarily 
the judgment or decree will prevail over other parts of 
the record. 

In case of apparent conflict between different 
parts of the record, the appellate court will en¬ 
deavor to harmonize and reconcile the different 
parts of the record so as to make them free from 
real conflict, 7 and matters properly a part of the 


Incomplete abstract 

The appellate court will not go be¬ 
hind incomplete abstracts. 

Mo.—Calkins v. Engle, 300 S.W. 997, 
221 Mo.App. 1173. 

Conflict between abstract of record 
and abstract of bill of exceptions 
Where the abstract of the record 
stated that the bill of exceptions was 
signed, but the abstract of the bill of 
exceptions itself showed on its face 
affirmatively that it was not signed, 
the bill of exceptions cannot be con¬ 
sidered. 

Mo.—Simons v. Schibsby, App., 238 S. 
W. 811. 

X. Iowa.—Lindsey v. Western Mut. 
Aid Soc., 44 N.W. 685, 79 Iowa 401 
—Talbort v. Noble, 39 N.W. 250, 75 
Iowa 167. 

Neb.—Shew ell v. Nebraska City, 71 
N.W. 952, 52 Neb. 138. 

4 C.J. p 517 note 23. 

Brief of evidence agreed to by both 
parties as correct was held conclusive 
as to what evidence was introduced, 
where the record did not show that 
a brief of evidence was made by the 
auditor. 

Ga.—Eat on ton Oil & Auto Co. v. 
Greene County, 185 S.E. 296, 53 Ga. 
App. 145. 

2. Iowa.—Campfleld v. Rutt, 235 N. 

W. 59, 211 Iowa 1077. 

Mo.—Fleming ,v. Pemiscot Land & 
Cooperage Co., 211 S.W. 74. 

McKenzie Carpet ,Co. v. Leffier, 
184 S.W. 905, 192 Mo-App. 608— 


Goode v. Central Coal & Coke Co., 
166 S.W. 844, 179 Mo.App. 207. 

4 C.J. p 517 note 24. 

Abstract designation of nonsuit as 
‘‘voluntary” not controlling 
The fact that an appellant desig¬ 
nates a nonsuit as “voluntary” does 
not make it such if the facts disclose 
that it was in truth involuntary. 
“Courts look to substance rather than 
form.” 

Mo.—Scott v. American Zinc, Lead & 
Smelting Co., 173 S.W. 23, 27, 187 
Mo.App. 344. 

3. Iowa.—Ranee v, Gaddis, 284 N.W. 
468, 226 Iowa 531—Farmers* Sav. 
Bank of Leland v. Banks, 169 N.W. 
387, 184 Iowa 1089—Berkler v. 

Frost, 168 N.W. 777. 

Mo.—Boardman v. Beeker, 195 S.W. 
508. 

Wood v. Nokes’ Estate, App., 176 
S.W.2d 32—Boynton v. Boynton, 
172 S.W. 1175, 186 Mo.App. 713. 

4 C.J. p 518 note 25. 

4- Utah.—Taylor v. Paloma Gold & 
Silver Mining Co., 171 P. 147, 51 
Utah 500. 

Challenge of letter 

A letter appearing in appellant’s 
abstract, which was challenged by re¬ 
spondent as not having been in evi¬ 
dence, will be considered, where re¬ 
spondent testified concerning a state¬ 
ment read, which was evidently such 
letter. 


Mo.—Idalia Realty & Development 
Co. v. Norman, 168 S.W. 643, 184 
Mo.App. 146. 

Court will not explore record where 
counsel fails to specify objection 
Where appellee’s own counsel found 
it impracticable to point out the defi¬ 
ciencies in the abstract, claimed gen¬ 
erally not to be full and complete, 
the court will not go into the matter. 
Ark.—St. Louis, I. M. & S. R. Co. v. 
Laser Grain Co., 179 S.W. 189, 120 
Ark. 119. 

Extension of time 

Where a printed abstract showed 
extension of time to file a bill of ex¬ 
ceptions, and such statement was 
challenged, the court must examine 
the record to determine whether the 
bill was filed within time. 

Utah.—Taylor v. Paloma Gold & Sil¬ 
ver Mining Co., 171 P. 147, 51 Utah 
500. 

5. Iowa.—Closz v. Closz, 169 N.W. 
183, 184 Iowa 739. 

Mo.—Scott v. Ramey, App., 183 S.W. 
656. 

5-5 Wyo.—In re Lane’s Estate, 60 P. 
2d 360, 50 Wyo. 119. 

6. Mo.—Pullen v. Hart, 238 S.W. 437, 
293 Mo. 61. 

4 C.J. p 518 note 27. 

7- Ka n .—Pinney- v. Concordia First 
Nat. Bank, 75 P. 119, 68 Kan. 223, 1 
Ann.Cas. 331. 

Utah.— Corpus Juris Secundum quot¬ 
ed in Zion’s Sav. Bank & Trust Co. 
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record will prevail over matters not properly a part 
of the record, as in that case there is no conflict 
which the appellate court can consider.8 Where, 
however, there is a real conflict between different 
parts of the appeal record, the court will accept as 
true the recitals or showing in that part of the 
record in which they should properly appear; 9 and 
in case of conflicting statements entitled to equal 
weight, the court will consider the whole record 
and put that construction on it which is consistent 
and which is evidently in accord with the facts, 10 
and where conflict appears the court may adopt 
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that interpretation which is most consonant with 
the action taken by the trial court. 11 

Facts affirmatively disclosed by the record will, 
in case of conflict, prevail over mere recitals, 12 as 
where the facts established by the record prevail 
over a contradictory recital in a motion for new 
trial. 13 

Also, in case of conflict, matters properly ap¬ 
pearing in the record of the trial court will pre¬ 
vail over statements or recitals in the certificate of 


v. Mountain-Lakes Poultry Farms, 
100 P.2d 212, 215, 98 Utah 410. 

4 C.J. p 518 note 29. 

Clerical misprisions 
Contradictions, being evidently the 
result of clerical misprisions, are 
self-correc t i n g. 

Ala.—Cabaniss v. City of Huntsville, 
117 So. 316, 217 Ala. 678. 

Record construed as to the basis of 
findings. 

Cal.—Strauss v. Kroop, 276 P. 993, 
207 C. 39. 

8. Ala.—Herren v. Shelnutt, 110 So. 
697, 21 Ala.App. 589, certiorari de¬ 
nied 110 So. 699, 215 Ala. 355. 

Okl.—Harjo v. Johnston, 19 P.2d 961, 
162 Okl. 153—Showalter v. Hamp¬ 
ton, 253 P. 105, 122 Okl. 192. 

Tex.—Noblett v. Olive, Civ.App., 259 
S.W. 305. 

Utah.— Corpus Juris Secundum quot¬ 
ed in Zion’s Sav. Bank & Trust Co. 
v. Mountain-Lakes Poultry Farms, 
100 P.2d 212, 215, 98 Utah 410. 

4 C.J. p 518 note 30. 

Between journal entry and minutes 
of clerk 

As between the recitals in the jour¬ 
nal entry and the clerk’s minutes, 
generally the former prevails. 

Okl.—Willis v. ^E3tna Life Ins. Co., 95 
P.2d 608, 185 Okl. 647—Harjo v. 
Johnston, 19 P.2d 961, 162 Okl. 153 
—Wilson & Co. v. Shaw, 10 P.2d 
448, 157 Okl. 34. 

Recitals in transcript controlling as 
against recitals in certified copy 
of order 

The transcript of the record filed 
in the appellate court and certified to 
by the clerk prevails in respect of 
the recitals in such transcript, as 
against contradictory recitals in a 
certified copy of the order of appeal 
attached to a motion to dismiss. 

Ill.—Mercy Hospital v. Wright, 213 
Ill.App. 634. 

9. Ind.—Pittsburgh, C., C. & St. L. 
Ry. Co. v. Kearns, 128 N.E. 42, 191 
Ind. 1. 

State Board of Medical Registra¬ 
tion and Examination v. Smith, 130 
N.E. 447, 75 Ind.App. 313. 

Utah.—Corpus Juris Secundum quot- 
ed in Zion’s Sav. Bank & Trust Co. 


v. Mountain-Lakes Poultry Farms, 
100 P.2d 212, 215, 98 Utah 410. 

4 C.J. p 518 note 31. 

Conflict between transcript and cer¬ 
tified copy of record below 
Dismissal of an appeal as being 
made returnable, more than ninety 
days from date, on the basis of such 
a showing in the transcript, was not 
required, on showing by a certified 
copy of the record of the trial court 
that the recital in the transcript, 
was erroneous. 

Fla.—Turner v. Shelter, 107 So. 247, 
91 Fla. 39. 

Between preliminary statement and 
statement of cause 
Preliminary statement in transcript 
must yield to allegations actually 
contained in cause of action in the 
event of variance or conflict, where 
cause of action is itself set forth. 

S.C.—Matthews v. Montgomery, 7 S. 

E.2d 841, 193 S.C. 118. 

Original record over printed record 
W.Va.—Smith v. Haymond, 64 S.E.2d 
105, 135 W.Va. 638, 26 A.L.R.2d 
437. 

Particular conflicts 

Recitals in journal entry with re¬ 
spect to rendition of judgment on the 
pleadings were held to control as 
against statements by trial court in 
record indicating that it was decid¬ 
ing the case on the opening state¬ 
ment of counsel as well as on the 
pleadings. 

Ohio.—Lloyd v. Cincinnati Checker 
Cab Co., 36 N.E.2d 67, 67 Ohio App. 
89, appeal dismissed 35 N.E.2d 446, 
138 Ohio St. 438. 

10. N.J.—Pusey v. Moore, 99 A. 399, 
89 N.J.Law 675. 

Okl.—Reinhart & Donovan Co. v. 
Board of Com’rs of Choctaw Coun¬ 
ty, 173 P. 848, 70 Okl. 127. 

Utah.— Corpus Juris Secundum quot¬ 
ed in. Zion’s Sav. Bank & Trust Co. 
v. Mountain-Lakes Poultry Farms, 
100 P.2d 212, 215, 98 Utah 410. 

4 C.J. p 518 note 32. 

11. Cal.—Kraner v. Snow Mountain 
Water & Power Co., 262 P. 1094 203 
C. 126. 

Utah.— Corpus Juris Secund um quot¬ 
ed in Zion’s Sav. Bank & Trust Co. 
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v. Mountain-Lakes Poultry Farms, 
100 P.2d 212, 215, 98 Utah 410. 
Bxpress direction by court 
Where trial judge made contradic¬ 
tory statements as to reasons which 
prompted him to suggest remittitur, 
supreme court must accept as the 
true and determinative reason, the 
one the trial judge expressly direct¬ 
ed should be made a part of the min¬ 
ute entry. 

Tenn.—Waller v. Skelton, 211 S.W.2d 
445, 186 Tenn. 433. 

Part settled by court 
Where various statements in rec¬ 
ord were contradictory, and confus¬ 
ing, supreme court was required to 
accept that portion of the record 
which was settled and certified by the 
trial judge. 

Mich.—Freedman v. Burton, 274 N.W. 
766, 281 Mich. 208. 

On conflicting affidavits 
Where the affidavits, presented on 
the hearing of the motion to dismiss, 
are conflicting, the appellate court 
must accept the matters appearing 
in the record which are most conso¬ 
nant with the action taken by the tri¬ 
al court. 

Cal.—Kraner v. Snow Mountain Wa¬ 
ter & Power Co., 262 P. 1094, 203 C. 
126. 

Error held not shown in giving or 
refusing instructions, where motion 
for a new trial was at variance with 
the record and also contradicted the 
abstract. 

Ark.—Nail v. Combs, 227 S.W.2d 173, 
216 Ark. 730. 

12. Conn.—O’Leary v. Waterbury Ti¬ 
tle Co., 166 A. 673, 117 Conn. 39. 

Ga.—Aspinwall v. Holland, 147 S.E. 

897, 39 Ga.App. 603. 

Ill.—Woodbury v. Continental Cas¬ 
ualty Co., 198 Ill.App. 560. 

!nd.—Haehnel v. Seidentopf, 114 N.E. 

422, 63 Ind.App. 218. 

4 C.J. p 518 note 33. 

13. Ga.—Georgia Power Co. v. Chap¬ 
man, 168 S.E. 131, 46 Ga.App. 582 
—Aspinwall v. Holland, 147 S.E. 
897, 39 Ga.App. 603. 

Mich.—Bates v. Franson, 267 N.W. 
595, 276 Mich. 79. 
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the clerk or judge. 14 The judge's statement or cer¬ 
tificate, however, will prevail as against that of a 
stenographer; 15 and as to matters which transpired 
during the progress of the trial, or in the conduct of 
the business of the court, and which are not of 
record or of file, the statement of the judge will con¬ 
trol. 15 - 5 So the regular record entry of the verdict 
will be held controlling in preference to a copy of 
the verdict inserted elsewhere in the transcript, 16 
and the transcript will prevail over statements made 
by the trial court in a memorandum on a motion for 
a new trial. 16 - 5 The record controls where there is 
a conflict between the recitals of fact in the motion 
for new trial and in the record. 16 - 10 

A cause will not be reviewed, where it affirmative¬ 
ly appears that, as presented to the appellate court, 
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the case differs from the one passed on by the trial 
judge, 17 or where a record between parties other 
than those named in a writ of error was returned 
with the writ. 18 

Findings . The appellant is entitled to have the 
court consider the most favorable of two incon¬ 
sistent findings. 18 - 5 Specific findings control as 
against those of a general character, 19 and as 
against a subsequent condensed report of the pro¬ 
ceedings signed by the judge. 19 - 5 Also, clear and 
explicit findings cannot be explained or impeached 
by other parts of the record. 19 - 10 The actual find¬ 
ings may not be contradicted by marks or entries of 
the clerk. 20 The appellate court, however, is bound 
by the record if it is in conflict with the findings of 
fact made by the trial judge. 20 * 5 The transcript of 


14. Ga.—Butler Ice & Storage Co. v. 
Georgia Power Co., 174 S.E. 479, 49 
Ga.App. 145. 

IncL—Huntingburg Bank v. Morgen- 
roth, 115 N.E. 798, 64 Ind.App. 315. 
Minn.—Sheffield King Milling Co. v. 
Chicago Great Western R. Co., 210 
N.W. 282, 168 Minn. 402. 

N.C.—Chesson v. Washington County 
Bank, 129 S.E. 403, 190 N.C. 187. 
Okl.—Cruse v. Murphy, 5 P.2d 147, 
153 Okl. 169—Maben v. Tulsa Motor 
Sec. Corporation, 299 P. 849, 149 
Okl. 146—Adair Realty & Trust Co. 
v. Harnage, 296 P. 201, 147 Okl. 179 
—Hall v. Harnage, 296 P. 201, 147 
Okl. 178—Hall v. Jones, 292 P. 569, 
145 Okl. 280—Cherry v. Chesnut, 
292 P. 66, 145 Okl. 154—Liberty 
Life Ins. Co. v. Green, 270 P. 1111, 
133 Okl. 58. 

4 C.J. p 518 note 37. 

Transcript of record 

What appears in a transcript of the 
record, duly certified by the clerk, 
will be accepted in preference to 
what appears in a certificate of the 
judge. 

Ga.—Southern Ry. Co. v. Flemister, 
48 So. 160, 120 Ga. 524. 

Conflict within certificate 
Where the date of presenting a bill 
of exceptions, as shown by the judge’s 
certificate, showed that the bill was 
presented too late, the bill would not 
be considered, although the certifi¬ 
cate recited presentation within the 
time allowed. 

Ind.—Van Laningham v. Tindall, 169 
N.E. 886, 91 Ind.App. 409. 

15. Ky.—Carter Coal Co. v. Clouse, 
173 S.W. 794, 163 Ky. 337. 

S.C.—Nelson v. Atlantic Coast Line 
R. Co., 4 S.E.2d 273, 191 S.C. 345— 
Kneece v. Hall, 135 S.E. 881, 138 S. 
C. 157—Oliver v. Davis, 111 S.E. 
791, 118 S.C. 437. 

Refiling date 

A judge’s certificate, showing prop¬ 


er filing of transcript, could not be ] 
impeached by stenographer’s certifi¬ 
cate bearing a later date, as “the cer¬ 
tificate of the stenographer cannot be 
permitted to impeach the certificate 
of the judge, even if it tended to 
show a contrary state of facts.” 

Ky.—Carter Coal Co. v. Clouse, 173 S. 

W. 794, 797, 163 Ky. 337. 

When stenographer’s transcript con¬ 
trols 

The stenographer’s transcript as 
to objections and exceptions, made at 
the trial at the moment they were ut¬ 
tered, controls over the judge’s for¬ 
mal certificate of the allowance of a 
bill of exceptions. 

Hawaii.—Territory v. Rodrigues, 30 
Hawaii 198. 

15.5 Ga.—Southern Ry. Co. v. Flem¬ 
ister, 48 So. 160, 120 Ga. 524. 

16. Ill.—Catholic Order of Foresters 
v. Fitz, 54 N.E. 952, 181 Ill. 206. 

4 C.J. p 518 note 38. 

16.5 Neb.—Segebart v. Gregory, 69 
N.W.2d 315, 160 Neb. 64. 

16.10 Ga.—Johnson v. Roberson, 77 
S.E.2d 232, 88 GaApp. 548. 

17. Ill.—Kiesewetter v. Supreme 
Tent K. M. W., 112 IU.App. 48, af¬ 
firmed 81 N.E. 19, 227 Ill. 48. 

18. Ark.—McKee v. Murphy, 1 Ark. 

19. 

18.5 N.Y.—Serafmi v. Stento, 31 N.Y. 
S.2d 20, 262 App.Div. 590. 

19. Minn.—Thomas Peebles & Co. v. 
Sherman, 181 N.W. 715, 148 Minn. 
282. 

Facts stated in memorandum made 
part of decision as constituting part 
of the findings see Trial § 622. 

Findings and memorandum made part 
of decision 

(1) Where findings are merely in¬ 
ferences from specific facts stated in 
a memorandum made a part of the 
decision, the specific facts found are 
controlling and conclusions of court, 
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in so far as not consistent therewith, 
must give way. 

Minn.—Wilson v. Davidson, 17 N.W. 
2d 31, 219 Minn. 42—Thomas Pee¬ 
bles & Co. v. Sherman, 181 N.W. 
715, 148 Minn. 282. 

(2) Where, however, the finding is 
clear and specific, statements in the 
memorandum may not be used to 
overturn such specific finding. 

Minn.—Wilson v. Davidson, 17 N.W. 

2d 31, 219 Minn. 42—McGovern v. 
Federal Land Bank of St. Paul, 296 
N.W. 473, 209 Minn. 403. 

(3) Memorandum which is made a 
part of the order cannot be used to 
overturn a specific provision in the 
order, and hence where the order 
specifically vacated a prior order, any 
inconsistent statements in the memo¬ 
randum apparently leaving matter of 
vacation for determination at trial 
gave way to such specific provision. 
Minn.—Wilson v. Davidson, 17 N.W. 

2d 31, 219 Minn. 42. 

19.5 Ill.—People ex rel. Voorhees v. 
Chicago, B. & Q. R. Co., 53 N.E.2d 
963, 386 Ill. 200. 

Recollection of judge 

Special findings of trial court, con¬ 
tained in a duly entered court order, 
cannot be impeached by recollection 
or want of recollection of trial judge. 
Ill.—People ex rel. Voorhees v. Chica¬ 
go, B. & Q. R. Co., supra. 

19.10 Minn.—Stevens v. Minneapolis 
Fire Dept. Relief Ass’n, 17 N.W.2d 
642, 219 Minn. 276. 

20. Ill.—Sinclair v. Sinclair, 224 Ill. 
App. 130. 

File marks or entries made by the 
clerk cannot contradict a finding by 
the court as to when a motion to dis¬ 
miss was in fact made. 

Ill.—Sinclair v. Sinclair, supra. 

20*5 Tex.—Gulf, C. & S. F. Ry. Co. 

v. White, Civ.App., 281 S.W.2d 441, 
| error refused no reversible error. , 
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evidence may supersede the findings, 21 and the judg- Judgment or decree. Ordinarily the judgment, 
ment controls in case of conflict with the findings of decree, or order of the court, or recitals therein, 
fact subsequently filed. 22 The findings will prevail will prevail over contradictory statements or recitals 
over statements in a memorandum of decision or found in other parts of the record, 24 such as the 
opinion, 23 or the oral decision of the trial court. 23 5 


21. Conn.—Easton v. Connecticut 
Co., 91 A. 644, 88 Conn. 494. 

Entire testimony certified up 

Where, upon defendants’ motion, 
the entire testimony was certified up 
as provided by Gen.St.(1902) § 797, 
the transcript of the evidence super¬ 
sedes the findings. 

Conn.—Easton v. Connecticut Co-, su¬ 
pra. 

Evidence overlooked in making find¬ 
ing 

Party could not dispute fact that 
claim for rent was compromised on 
certain percentage because trial court ! 
stated that claim was compromised 
for four months free rent and that it 
did not appear what the monetary 
value was, where record disclosed 
such value. 

Conn.—Milne v. MacWhirter, 25 A.2d 
659, 128 Conn. 683. 

22. Tex.—Brown v. Gorman Home 
Refinery, Civ.App, 276 S.W. 787, af¬ 
firmed Comer v. Brown, ComApp., 
285 S.W. 307. 

"Voluntary finding of the court con¬ 
tradicting recitals of the judgment 
could not be considered. 

Mo.—Jabin v. National Accident Soc. 
of New York, 41 S.W.2d 874, 226 
Mo.App. 342. 

23. Cal.—Southern Cal. Jockey Club 
v. California Horse Racing Bd., 
223 P.2d 1, 36 C.2d 167. 

In re McDonald’s Estate, 275 P.2d 
917, 128 C.A 2d 719. 

Conn.—Sadonis v. Govan, 46 A.2d 
895, 132 Conn. 668—Metropolitan 
Life Ins. Co. v. Bassford, 180 A. 
692, 120 Conn. 384—Zitkov v. Gor¬ 
sky, 137 A. 751, 106 Conn. 287- 
Barlow Bros. v. Lunny, 128 A. 115, 
102 Conn. 152. 

Wash.—In re Mayer’s Estate, 260 P. 

2d 888, 43 Wash.2d 258. 

Wis.—Coolidge v. Rueth, 245 N.W. 

186, 209 Wis. 458, 85 A.L.R. 433. 
Nature of conflict 

If there is conflict in the state¬ 
ments of facts as distinguished from 
conclusions, the finding controls. 

Conn.—Morris v. Morris, 43 A. 2d 463, 
132 Conn. 188. 

Binding prevailing over statement in 
memorandum of decision 
The trial court’s finding that the 
Jaw day given for redemption from 
foreclosure was reasonable, giving 
the receiver of mortgaged property 
an opportunity to sell the property 
without jeopardizing the rights of the 
mortgagee, prevailed over a state¬ 
ment in the memorandum of the de¬ 
cision that, where the owner has a 


I slight chance to redeem, a law day | 
] should be set to permit him to use 1 
; the property until interest and taxes 
wipe out his equity. 

I Conn.—Metropolitan Life Ins. Co. v. 
j Bassford, 180 A. 692, 120 Conn. 38 4. 
Prevailing over trial court’s opinion 
In the absence of a stipulation that 
the findings conform with the court’s 
1 directions, findings filed pursuant to 
I statute control over statements in 
I the trial court’s opinion in case of 
conflict. 

| Wis.—Coolidge v. Rueth, 245 N.W. 

186, 209 Wis. 458, 85 A.L.R. 433. 

Oral statements 

(1) The findings of the trial court 
cannot be impugned by oral and per¬ 
haps slightly considered statements 
of the judge on a single question 
arising during the trial. 

Cal.—Ray v. American Photo Player 
Co., 189 P. 130, 46 C.A. 311. 

(2) Findings of the trial court 
cannot be impugned by an antecedent 
erroneous expression by the trial 
judge. 

Cal.—McCracken v. Teets, 262 P.2d 

561, 41 C.2d 648. 

23.5 Wash.—Corbett v. Ticktin, 260 
P.2d 895, 43 Wash.2d 248. 

24. Ala.—Clary v. Cassels, 61 So.2d 
692, 258 Ala. 183—Stewart v. Keller, 

73 So. 89, 197 Ala. 575. 

Ark.—Kelly v. Crump, 285 S.W. 378, 
171 Ark. 1188—Baldwin v. Brown, 
265 S.W. 976, 166 Ark. 1—Toll v. 
Toll, 238 S.W. 627, 156 Ark. 134— 
Massey v. Kissire, 232 S.W. 24, 149 
Ark. 215. 

Cal.—Woods v. Hyde, 222 P. 168, 64 
C.A. 433. 

Ill.—Eick v. Eick, 277 Ill.App. 329. 

La.—Watkins v. Watkins, 87 So. 726, 
148 La. 728. 

Successions of Ethridge, App., 30 
So.2d 147—Reneau v. Brown, 8 La. 
App. 474. 

N.Y.—Welling v. Morrell, 156 N.Y.S. 

562. 

Pa.—Smith v. Jamison, 89 Pa.Super. 
99. 

Tex.—Drew v. Jarvis, 216 S.W. 618, 
110 Tex. 136. 

Lone Star Gas Co. v. Baccus, Civ. 
App., 11 S.W. 2d 355—Shaw v. 
Southland Life Ins. Co., Civ.App., 
185 S.W. 915, error refused—San¬ 
ger v. First Nat. Bank, Civ.App., 
170 S.W. 1087. 

Va.—Starke v. Starke, 112 S.E. 680, 
133 Va. 310. 

4 C.J. p 518 note 34. 

With respect to date of judgment 
Ala.—Alabama Elec. Cooperative v. 
Free, 40 So.2d 632, 34 Ala.App. 425, 
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affirmed in part and reversed in 
part on other grounds 40 So.2d 635 
252 Ala. 166. 

Admissions of party 
Tex.—Fay v. Fay, Civ.App., 151 S.W. 
2d 607, error dismissed, judgment 
correct. 

Between affidavit of clerk and nunc 
pro tunc order 

Cal.—Moklofsky v. Moklofsky, 179 p 
2d 628, 79 C.A.2d 259. 

In agreement for entry 

Judgment affirmatively showing 
that defendant excepted to the trial 
court’s rulings on demurrers and ex¬ 
ceptions would control as against an 
agreement for entry of judgment. 
Tex.—Lone Star Gas Co. v. Baccus, 
Civ.App., 11 S.W.2d 355. 

In “reasons for judgment” 

Where the “reasons for judgment” 
and the judgment differ, the decree 
controls on appeal, since it is the cor¬ 
rectness of the decree that the su¬ 
preme court is called upon to deter¬ 
mine. 

La.—Watkins v. Watkins, 87 So. 726, 
148 La. 728. 

In stenographer’s minutes 

The record containing the judg¬ 
ment actually rendered, and showing 
the amount thereof to be two hun¬ 
dred forty dollars, would control 
over the stenographer’s minutes, 
showing that the trial justice said, 
“Judgment . . . for $367.” 

N.Y.—Welling v. Morrell, 156 N.Y.S. 
562. 

In transcript 

Where the transcript stated that 
testimony of only one witness was 
introduced while the decree showed 
depositions and oral testimony of a 
number of witnesses, the decree was 
held to control. 

Ark.—Weaver-Dowdy Co. v. Brewer, 
195 S.W. 367, 129 Ark. 193. 

Opinion of judge 

(1) As against appellants' conten¬ 
tion that the trial court’s opinion 
shows it found in their favor, and 
then decreed in appellees’ favor, its 
decree, being simply its interpreta¬ 
tion of its opinion, and a finding on 
the facts in favor of appellees, is its 
authoritative and effectual opinion 
and judgment. 

Va.—Starke v. Starke, 112 S.E. 680, 
133 Va. 310. 

(2) Where it appears that opinion 
of trial judge, or a pertinent part 
thereof, is made a part of judgment 
itself, as shown by minute entry, 
and is determinative of appellate ju- 
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certificate to the transcript, 24 - 5 the minutes or 
minute entries of the trial court, 24 * 10 or the bill of 
exceptions, 24 - 15 except where the bill was approved 
by the court, in which case its recitals have been 
held to control as against the recitals of the judg¬ 
ment. 24 - 20 This rule, however, is not necessarily 
true, and in a proper case the reviewing court may 
search the record or accept a contrary statement 
or recital elsewhere, 25 as where the recital in a 
judgment or order is not controlling because merely 
incidental or superfluous. 26 


APPEAL & ERROR § 1149 

Statements or recitals in an order or judgment 
as to the showing on which the action of the court 
was based constitute no part of the order or judg¬ 
ment, and neither party can be deprived by such 
recitals of what the record on appeal shows. 26 -* 
The record as to the time of filing of a motion for 
new trial will prevail over a conflicting recital in 
the order with respect to the motion, 26 * 10 and it is 
held that a recital in the judgment, as to service 
of process, must yield, in case of inconsistency, to 
the process set out in the record. 27 


risdiction, supreme court must give 
it effect, to exclusion of any appar¬ 
ently contradictory statements. 

Tenn.—Waller v. Skelton, 211 S.W.2d 
445, 186 Tenn. 433. 

Records and orders construed 
Cal.—Moklofsky v. Moklofsky, 179 P. 
2d 628, 79 C.A.2d 259. 

24.5 Ark.—Security Products Co. v. 
Booker, 115 S.W.2d 870, 195 Ark. 
843—Weaver-Dowdy Co. v. Brewer, 
195 S.W. 367, 129 Ark. 193. 

Sliow of conflict 

There was not necessarily any con¬ 
flict between a decree reciting that 
the case was heard upon the “proofs,” 
and the clerk’s certificate to the 
transcript certifying that it contain¬ 
ed all the testimony on file in his of¬ 
fice, and hence the transcript on its 
face was complete. 

Ark.—Massey v. Kissire, 232 S.W. 24, 
149 Ark. 215. 

24.10 Ariz.—Hiatt v. Hiatt, 80 P.2d 
692, 52 Ariz. 284. 

La.—Van Hook v. Woodard-Walker 
Land & Timber Corp., App., 49 So. 
2d 471—Selfe v. Travis, App., 29 So. 
2d 786—Fletcher v. Texas Co., 124 
So. 636. 14 La.App. 514. 

Evidence heard 

Recital in a decree that evidence 
was heard cannot be overthrown by 
the court's minutes, reciting that no 
evidence was offered, in the absence 
of a bill of exceptions giving an au¬ 
thenticated showing of the proceed¬ 
ings on trial. 

Cal.—De Acosta v. De Acosta, 22 P.2d 
1, 218 C. 176. 

Parties 

Judgment dismissing action only as 
to certain named defendants controls 
as against minute entry of order 
granting motions for nonsuit as to 
such defendants and other defend¬ 
ants. 

Cal.—Security-First Nat. Bank of 
Los Angeles v. Cooper, 145 P.2d 722, 
62 C.A.2d 653. 

24.15 Utah.—Piper v. Eakle, 73 P.2d 
1304, 93 Utah 485. 

In docket entry and hill of exceptions 

- : ’ThV judgment and recitals there¬ 
in are the highest evidence to’ de¬ 


termine the conduct and result of the 
suit, and where the judgment recited 
that the cause was heard on other 
evidence in addition to that abstract¬ 
ed, it controls, notwithstanding state¬ 
ments in the docket entry and the 
bill of exceptions that the abstracted 
evidence was the only evidence con¬ 
sidered. 

Ark.—Rural Single School Dists. 2, 
3, and 4 v. Lake City Special School 
Dist, 223 S.W. 381, 144 Ark. 362. 

24.20 Tex.—Ebner v. Nall, Civ.App., 
95 S.W.2d 1004, error dismissed. 

25. Cal.—In re Caldwell’s Estate, 16 
P.2d 139, 216 C. 694—Stow v. Su¬ 
perior Court of California in and 
for Alameda County, 172 P. 598, 178 
C. 140. 

Iowa.—Chicago & N. W. Ry. Co. v. 
Sioux City Stockyards Co„ 158 N.W. 
769, 176 Iowa 659. 

Miss.—Hattiesburg Hardware Co. v. 
Pittsburg Steel Co., 76 So. 570, 115 
Miss. 663. 

Tex.—Stephenson v. Little, Com.App., 
12 S.W.2d 196. 

Va.—Virginia Hardwood Lumber Co. 
v. Hughes, 124 S.E. 283, 140 Va. 249. 

As to date of signing certificate 
The date mentioned in the certifi¬ 
cate as the time when the certificate 
or bill of exception was presented to, 
and signed by, the judge is conclusive 
over the date stated in a court order 
in case of conflict. 

Va.—Virginia Hardwood Lumber Co. 
v. Hughes, supra. 

As to entry on pleadings 

That a judgment itself recites that 
it is entered on the pleadings is not 
controlling, and will not prevent a re¬ 
viewing court from examining the 
entire record to learn all the facts. 
Cal.—Stow v. Superior Court of Cali¬ 
fornia in and for Alameda County, 
172 P. 598, 178 C. 140. 

As to service or appearance 

The recitals in a judgment of juris¬ 
dictional facts, on appeal therefrom, 
must he controlled by the record 
showing there was no service on, or 
appearance by, some of defendants. 
Miss.—Hattiesburg Hardware Co. v. 
Pittsburg Steel Co., 76 So. 570, 115 
Miss. 663. 


Reporter’s transcript controlling con. 
trary judgment recital 
A recital in a judgment that a mo¬ 
tion for a directed verdict was made 
and denied was held controlled by the 
reporter’s duly certified transcript 
showing neither the making nor de¬ 
nial of the motion. 

Cal.—In re Caldwell’s Estate, 16 P.2d 
139, 216 C. 694. 

Provision of appeal bond as overcom¬ 
ing ambiguity 

On appeal to the circuit court from 
county commissioners, a provision of 
the appeal bond, showing appeal 
from a judgment establishing a drain 
and confirming assessments, over¬ 
comes ambiguity from a clerical er¬ 
ror in dating the judgment subse¬ 
quent to appeal. 

Ind.—Boyles v. Hoch, 115 N.E. 52, 
186 Ind. 93. 

26. N.Y.—Davis v. Fogarty, 120 
N.Y.S. 39, 134 App.Div. 500. 

Tex.—J. C. Dielmann Co. v. Peaslee- 
Gaulbert Co., Civ.App., 23 S.W.2d 
757. 

26.5 Cal.—United Air Services v. 
Sampson, 86 P.2d 366, 30 C.A.2d 
135. 

Order or judgment on a directed 
verdict 

Cal.—United Air Services v. Sampson, 
supra. 

Order granting new trial 

(1) Generally. 

Cal.—Miles v. Bank of America Nat. 
Trust & Savings Ass’n, 62 P.2d 
177, 17 C.A.2d 389. 

(2) Oral statement of trial judge 
as to ground on which he granted 
new trial, made in the absence of 
opposing counsel, will not control as 
against subsequent written minute 
order granting motion on a different 
ground. 

Cal.—Diaz v. Schultz, 183 P.2d 717, 
81 C.A.2d 328. 

26.10 Tex.—Tunstill v. Scott, Civ. 
App., 182 S.W. 2d 734, error refused, 
without merit. 

Clerk’s file mark controlling 
Tex.—Tunstill v. Scott, supra. 

27. Tex.—Grubbs v. Marple, Civ. 

App., 185 S.W. 597, error refused. 

4 C.J. p 518 note 36. 
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Conflict between certificate of evidence and other 
matters. While, in case of conflict, a certificate of 
the evidence will prevail over a recital by the 
clerk, 28 it will not prevail over a certificate by the 
trial judge. 29 

Conflict between two bills of exceptions. Al¬ 
though, in case of inconsistency between a bill of 
exceptions sent up in response to a writ of certiorari 
and the bill contained in the transcript as originally 
filed, the one sent up under the certiorari will be 
regarded as the correct bill, 30 yet where separate 
bills were taken out by appellant and appellee and 
both were signed by the trial judge at the same time, 
they must be treated as of equal verity, 31 and where 
they conflict as to a certain point, the appellate court 
may refuse to consider that point. 32 As between a 
signed bill of exceptions and one which the trial 
court refused to sign, the reviewing court can look 
only to the signed bill, and it cannot properly con¬ 
sider what is set out in the unsigned bill. 32 - 5 It has 
been held that if bystanders’ bills of exceptions are 
not controverted they are to be taken as true in 
the appellate court, even though they are in conflict 
with the bill of exceptions signed by the trial 
judge. 3210 

Conflict between two statements of fads. Where 
there is a variance between the original statement 
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of facts and a copy of the statement inserted in the 
transcript by the clerk without authority, the orig¬ 
inal controls. 33 

Conflict within bill of exceptions. Obviously there 
may be contradictions within a bill of exceptions. 34 
With respect to a bill which is self-contradictory, it 
has been variously held that, of several conflicting 
statements, the last one is to be regarded as cor¬ 
rect; 35 that the bill will be construed in favor of 
the action taken by the trial court so as to avoid 
an imputation of error; 36 that, by virtue of stat¬ 
ute, the court may resolve the conflict by looking to 
the record proper; 37 that a statement by the trial 
judge is entitled to preference over matters other¬ 
wise shown in the bill; 38 that a mere general re¬ 
cital, approved after the time for presentation of 
the bill of exceptions has expired, that it was ten¬ 
dered within the time allowed by law will not pre¬ 
vail where the bill shows on its face that it was not 
even prepared and signed within the time prescribed 
by law for its presentation; 38 - 5 that a certificate 
of the trial judge stating a specific date on which 
the bill of exceptions was tendered to him will pre¬ 
vail as against a general recital in the bill as to 
the time when it was tendered; 38 - 10 that an affirma¬ 
tive showing on the face of the bill that it does not 
contain all the evidence given in the cause will pre- 


28. Ill.—Yott v. Yott, 100 N.E. 902, 
257 Ill. 419. 

29. W.Va.—Anderson v. Lewis, 61 
S.E. 160, 64 W.Va. 297. 

30. Ala.—Jones v. White, 66 So. 
605. 189 Ala. 622—Anniston Mfg. 
Co. v. Southern R. Co., 40 So. 965, 
145 Ala. 351. 

31. Mich.—Miller v. Clark, 23 N.W. 
35, 56 Mich. 337. 

32. Mich.—Miller v. Clark, supra. 

32.5 Miss.—Snowden v. Webb, 65 
So.2d 839, 217 Miss. 664. 

Sill supported by uncontroverted affi¬ 
davits 

Under a court rule requiring the 
appellate court to determine as to the 
correctness of a bystander's bill 
from the affidavits on file, a bystand¬ 
er’s bill supported by three uncon¬ 
troverted affidavits was required to 
be accepted and the appellate court 
could not look to the bill prepared 
by the trial court, to determine the 
truth of the bystander’s bill. 

Tex.—Peurifoy v. Wiebusch, Civ.App., 
174 S.W.2d 619. 

32.10 Ark.—Brundrett v. Thompson, 
159 S.W.2d 65, 203 Ark. 726—Boone 
v. Holder, 112. S.W. 1081, 87 Ark. 
461, 15 Ann.Cas. 735. 

33. Tex.—Fletcher v. Robert Lee 

First Nat. Bank, Civ^App., 126 S.W. 
936. | 


File mark controlling over subse¬ 
quent stamp on wrapper 
A file mark on the back of a state¬ 
ment of facts as of the date within 
the time for filing it must be accept¬ 
ed as against a mark subsequently 
stamped on the cover wrapper by a 
new clerk. 

Tex.—O’Hara v. Texas Nat. Bank of 
Fort Worth, Civ.App., 299 S.W. 649. 

34. Ind.—Citizens’ St. R. Co. v. 
Heath, 55 N.E. 744, 154 Ind. 363. 

Recital as to date 

A recital in a bill of exceptions as 
to the date thereof prevails over a 
recital that the bill was tendered 
within time. 

Ga.—Breedlove v. Liberty Mut. Ins. 
Co., 168 S.E. 91, 46 Ga.App. 465. 

Contradiction not shown 

(1) Generally. 

Ga.—Fulton Nat. Bank v. Redmond, 
130 S.E. 568, 161 Ga. 204. 

(2) Between statements in judge’s 
certificate to bill of exceptions and 
statements in bill of exceptions. 

Ga.—Trost v. Woodruff, 27 S.E.2d 884, 
70 Ga.App. 219. 

35. Kan.—Hale v. Johnson, 6 Kan. 
137. 

36. Ala.—Slaughter v. Green, 87 So. 
358, 205 Ala. 250. 
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As to grounds of objection to evi¬ 
dence 

Where the bill of exceptions to the 
admission of evidence recited “no 
grounds stated,” and then immediate¬ 
ly thereafter recited several grounds 
of objection, the former recital must 
be accepted under the rule that, 
where the recital of a bill of excep¬ 
tions is equivocal, it will be con¬ 
strued in favor of the action taken by 
the trial court, averting the imputa¬ 
tion of error. 

Ala.—Slaughter v. Green, supra. 

37. Ala.—Baker v. Lauderdale, 69 
So. 299, 14 Ala.App. 224. 

38. Ind.—Ross v. Illinois Glass Co., 
115 N.E. 598, 64 Ind.App. 166. 

Tex.—Wells v. Lone Star S. S. Co., 
Civ.App., 1 S.W.2d 925. 

4 C.J. p 519 note 49. 

“Qualification” 

Where a qualification in the bill of 
exceptions by the trial court contra¬ 
dicted statement of plaintiff’s coun¬ 
sel in bill, the facts stated in the 
qualification will control. 

Tex.—Conner v. McAfee, Civ.App., 
244 S.W. 210. 

38.5 Ga.—Brumfield v. Jackson, 19 
S.E.2d 279, 193 Ga. 548. 

38.10 Ga.—Neidlinger v. Perry; 50 
S.E.2d 804, 78 Ga.App. 152. 
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vail as against a statement in the bill 39 or in the 
certificate attached thereto 40 that it does contain 
all the evidence; and that, in case of conflict be¬ 
tween the stenographer's report expressly made a 
part of the bill and allegations of fact in the bill, 
the former will control. 41 

In case of conflict, the trial judge’s certificate to 
the bill will prevail as against a certificate of a 
deputy official stenographer, 42 or as against an in¬ 
dorsement by the clerk on the back of the bill. 43 

Conflict within statement or case. Where there 
is a conflict in the case or statement on appeal be¬ 
tween a statement of the judge and a document 
marked as an exhibit and printed with the case 
or statement, the statement of the judge will con¬ 
trol. 44 While a mere inference arising from the 
case-made that it does not contain all the evidence 
will not outweigh a positive statement therein that 
it contains all the evidence, 45 yet a statement in 
the case-made, 46 or in the certificate attached there¬ 
to, that it contains all the evidence will not prevail 
where the case itself shows the contrary. 47 On ap¬ 
peal on an engrossed statement of facts which con¬ 
tains appellant’s proposed statement and amend¬ 
ments proposed by respondent and allowed by the 
trial court, all inconsistencies therein must be re¬ 
solved in favor of the allowed amendments. 47 - 5 

Discrepancy between abstracts. In case of dis- 
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crepancy between an abstract and a counter ab¬ 
stract, the original record will be examined, 48 pro¬ 
vided it has been transmitted to the appellate 
court. 49 

Conflict between judge and attorney. When that 
which is said between the trial judge and an at¬ 
torney in a case is not taken down by a court re¬ 
porter at the time it is being said, the reviewing 
court must adopt the version of the trial judge as 
to what transpired. 49 - 5 

§ 1150. - Between Bill of Exceptions and 

Other Parts of Record 

The bill of exceptions controls as to matters properly 
appearing therein, and the record proper controls as to 
matters properly belonging in it. A conflict between the 
bill and other parts of the record may or may not be 
ground for dismissal in accordance with the circum¬ 
stances. 

Although it has been stated generally that if there 
is a conflict between the record proper and the 
bill of exceptions, the record proper controls, 49 - 50 
it would seem that a better and more accurate 
statement is that in the event of conflict between 
a bill of exceptions and the record proper, the bill 
of exceptions or the record proper will control ac¬ 
cordingly as the matter in question properly ap¬ 
pears in the bill of exceptions or in the record 
proper. 50 Thus, where there is a conflict between 


39. Ind.—Thorne v. Indianapolis 

Abattoir Co., 52 N.E. 147, 152 Ind. 
317. 

4 C.J. p 519 note 50. 

40. Neb.—Greene v. Greene, 68 N.W. 
947, 49 Neb. 546, 59 Am.S.R. 560, 
34 L.R.A. 110—Missouri Pac. R. Co. 
v. Hays, 18 N.W. 51, 15 Neb. 224. 

Wis.—Gall v. Gall, 97 N.W. 938, 120 
Wis. 270. 

41. Me.—Tower v. Haslam, 24 A. 
587, 84 Me. 86—Harmon v. Har¬ 
mon, 63 Me. 437. 

42. Tex—Smith v. Norton, Civ.App., 
133 S.W. 733. 

43. W.Va.—Staunton Nat. Valley 
Bank v. Houston, 66 S.E. 465, 66 
W.Va. 336. 

44. N.J.—Frisch v. Warnke, 89 A. 
977, 85 N.J.Law 456. 

45. Okl.—Gardner v. Kime, 95 P. 242, 
20 Okl. 784. 

46. Kan.—Dendy v. Cobleskill First 
Nat. Bank, 71 P. 830, 74 P. 268, 67 
Kan. 856. 

Okl.—Arnold v. Moss, 112 P. 995, 27 
Okl. 524—Pappe v. American F. 
Ins. Co., 56 P. 860, 8 Okl. 97. 

47. Minn.—Sage v. Rudnick, 69 N.W. 
1096, 67 Minn. 362. 

Okl.—Exendine v. Goldstine, 77 P. 45, 
14 Okl. 100. 


Wash.—In re O’Neil's Estate, 212 
P.2d 823, 35 Wash.2d 325. 

4 C.J. p 519 note 58. 

47.5 Cal.—Williams v. Goldberg, 151 
P.2d 853, 66 C.A.2d 40. 

48. Ala.—Hobbie v. Andrews, 19 So. 
974, 111 Ala. 176. 

4 C.J. p. 519 note 59. 

Under court rules of Iowa, it has 
been held, where there is a conflict 
between the abstracts of appellant 
and appellee, that the abstract of ap¬ 
pellee will be taken as true unless ap¬ 
pellant has reaffirmed his original ab¬ 
stract in an additional abstract, and 
unless his original abstract is sus¬ 
tained by a certification of the record. 
Iowa.—Mid-West State Bank v. 

Struble, 212 N.W. 377, 203 Iowa 82. 
4 C.J. p 519 note 61. 

49. S.D.—Bennett v. Bates, 128 N. 
W. 123, 26 S.D. 215. 

49.5 Miss.—Talbott v. Perkins, 82 
So.2d 570. 

49.50 Ga.—Silverman v. Alday, 38 
S.E.2d 419, 200 Ga. 711—Johnson v. 
Sherrer, 29 S.E.2d 581, 197 Ga. 392. 

Callaway v. Cox, 40 S.E.2d 578, 
74 Ga.App. 555—City of Brunswick 
v. King, 14 S.E.2d 760, 65 Ga.App. 
44—Olshine v. Bryant, 189 S.E.576, 

! 55 Ga.App. 91—Morris v. Interna¬ 
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tional Agricultural Corp., 186 S.E. 
583, 53 Ga.App. 517. 

Ind.—City of Cannelton v. Lewis, 111 
N.E.2d 899, 123 Ind.App. 473. 

Vt.— Abel’s, Inc. v. Newton, 74 A.2d 
481, 116 Vt. 272. 

Well-settled principle 
Ga.—Crews v. Ransom, 188 S.E. 1, 
183 Ga. 179. 

Particular recitals in record held con¬ 
trolling 

(1) Recitals in order constituting a 
part of the record with respect tq 
production of evidence in support 
thereof. 

Ga.—Saliba v. Saliba, 40 S.E.2d 732, 
201 Ga. 681. 

(2) Where certain persons are 
named as parties plaintiff in the bill 
of exceptions and the record dis¬ 
closes that they are not named in the 
petition as parties in any capacity, 
they cannot be considered as parties 
to the case. 

Ga.—Heath v. Miller, 29 S.E. 2d 416, 
197 Ga, 443. 

50. Ala.—Nunez v. Borden, 147 So. 
166, 226 Ala. 381—Birmingham 

Waterworks Co. v. Justice, 86 So. 
389, 204 Ala. 547—Johnson v. Cox, 
73 So. 922, 198 Ala. 563—Central of 
Georgia Ry. Co. v. Gross, 68 So. 
291, 192 Ala. 354. . a 
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the bill of exceptions and other parts of the record, is as to matters properly included in the bill of ex- 
the bill of exceptions will not prevail as against ceptions, the matters properly shown or recited in 
matter shown and properly appearing in the record the bill prevail over matters shown or recited in 
proper. 51 On the other hand, where the conflict the record proper. 52 The trial judge’s certificate 


Ill.—See KBroy v. McGovern, 202 III. 
App, 34. 

Ind.—Evansville White Swan Laun- ; 
dry v rjo dman, 91 XE-d 1SU, 

Ind 253. 

Mo—Wallace v. Woods, 102 S.W.2d 
91, 340 Mo. 452. 

4 C.J. p 519 note 64. 

Particular hills and records construed 
Colo.—Lamon v. Zamp. 259 P. 1041, 
82 Colo. 294—Scott v. Bohe, 256 P. 
315, SI Colo. 454. 

Ga.—Murphy v. District Grand Lodge 
No. 18, 97 S.E. 858, 148 Ga. 648. 

Harrell v. Pine Grove Consoli¬ 
dated School Dist., 1 S.E.2d 700, 
59 GaApp. 571—Fricks v. Rome 
Mercantile Co., 175 S.E. 807, 49 Ga. 
App. 4C1—Butler S. R. Jaques 
& Tinsley Co., 11*9 S.E. 469, 31 
Ga.App. 74—Hall v. Georgia R. & 
Banking Co., 103 S.E. 849, 25 Ga. 
App. 459—Citizens' Bank of Bain- 
bridge v. McLeod, 105 S.E. 315, 26 
GaApp. 36. 

Me.—Smith v. Davis, 15S A. 359, 131 
Me. 9. SI A.L R. 78. 

Tex.—Galveston, II. & S. A. Ry. Co. 
v. Harris Bros.. Civ App., 211 S.W. 
255. error refused. 

W.Va—Hodge v. Charleston Intei'- 
urban R. Co., 90 S.E. 601, 79 W.Va. 
174. 

Conflict or variance not shown 
Ala.—John E. Ballenger Const. Co. v. 
Joe F. Walters Const. Co., 184 So. 
273, 236 Ala. 546. 

Ark.—West v. Meillmier, 289 S.W. 

■ 321,. 172 Ark. 485. 

Ga.—Gaulding v. Gaulding, 75 S.E.2d 
811, 209 Ga. 781. 

Ind.—City of Cannelton v. Lewis, 111 
N.E.2d 899, 123 Ind.App. 473. 

51. U.S.— Corpus Juris cited in 

Roach v. United States, C.C.A.Va, 
51 F.2d 65, 66. 

Ala.—Ensley Holding Co. v. Kelley, 
158 So. 896, 229 Ala, 650. 

Sovereign Camp, W. O. W., v. 
Gay, 104 So. 895, 20 'Ala.App. 650, 
reversed on other grounds Ex parte 
Gay, 104 So. 898, 213 Ala. 5— 
Central of Georgia Ry. Co. v. Gillis 
Mule Co., 103 So. 906, 20 Ala.App. 
535, certiorari denied Ex parte Cen¬ 
tral of Georgia Ry. Co., 103 So. 
909, 212 Ala. 635. 

Ark.—Kansas City Southern Ry. Co. 

v. Akin, 210 S.W. 350, 138 Ark. 10. 

Ga.—Brumfield v. Jackson, 19 S.E.2d 
279, 193 Ga. 548—Merritt v. Georgia 
Chemical Works, 152 S.E. 246, 170 
Ga. 153—Sanders v. Whaley, 131 
S.E. 176, 161 Ga, 401—Dekle v. Car¬ 
ter, 120 S.E. 9, 156 Ga 760—West 
v. Embree, 92 S.E. 64, 146 Ga. 653. 

Howell v. Seigler, 78 S.E.2d 874, 
A9 Ga App. 221—Harbison v. J. A. ; 


Little & Son, ISO S E. 406, 31 Ga. 
App. 327—Foster v. McLanahan, 
i ISO S.E. 14 1, 51 Ga.App. 269— 

i Butler Ice & Storage Co. v. Georgia 
Power Co, 174 S.E. 479, 49 Ga.App. 
415—Adams v. Hill, 140 S.E. 786, 37 
| Ga.App. 489—Rome Ry. & Light Co. 

| v. King, 126 S.E. 294, 33 GaApp. 
383—Fulton Nat. Bank v. Redmond, 
125 S.E. 724, 33 Ga.App. 122, re¬ 
versed on other grounds 130 S.E. 
56S, 161 Ga. 204—Georgian Co. v. 
Kinney, 92 S.E. 31, 19 Ga.App. 732. 
Ind.—Begeman v. Smith, 155 N.E. 614, 
94 Ind.App. 513. 

Me.—Charles v. Harriman, 118 A. 417, 
121 Me. 484. 

Mo—Newell v. Edom, App., 242 S.W. 

I 701. 

, R.I.—Grygiel v. Grygiel, 26 A.2d 743, 
6S R.I. 155. 

Tex.—Indemnity Co. of America v. 

Cox, Civ.App., 298 S.W. 177. 

4 C.J. p 520 note C5. 

Blind acceptance of bill not required 
R.I.—Darman v. Zilch, 7 A.2d 699, 63 
R.I. 127. 

1 Direction of verdict 

Record showing that no verdict 
was directed, but that verdict and 
judgment were taken by plaintiff’s 
counsel because of default of de¬ 
fendant, prevailed over assignment 
that court erred in directing verdict. 
Ga.—Crews v. Ransom, 188 S.E. 1, 183 
Ga. 179. 

Judgment as controlling over bill of 
exceptions 

Ala.—Preston Motor Sales Co. v. 
Preston Motor Corporation, 92 So. 
418, 207 Ala. 177—Green v. Ste¬ 
phens, 73 So. 532, 198 Ala. 325— 
Wahouma Drug Co. v. Clay, 69 
So. 82, 193 Ala. 79. 

McEntire v. Paffe, 67 So. 713, 12 
Ala.App. 507. 

Ark.—Brace v. Oil Fields Corpora¬ 
tion, 293 S.W. 1041, 173 Ark. 1128. 
Ga.—Smith v. Smith, 101 S.E. 117, 
149 Ga. 531. 

Harrell v. Pine Grove Consoli¬ 
dated School Dist., 1 S.E.2d 700, 59 
Ga.App. 571. 

Intrinsic record 

Order book entries, which are prop¬ 
erly within the intrinsic record, can¬ 
not be contradicted by bill of ex¬ 
ceptions. 

Ind.—Evansville White Swan Laun¬ 
dry v. Goodman, 91 N.E.2d 180, 
228 Ind. 253. 

Recitals in bill as not supplementing 
judgment 

Recitals in a bill of exceptions can¬ 
not supplement the judgment, and 
render appealable a judgment other¬ 
wise insufficient for that purpose. 
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Ala.—Sanford v. Life & Casualty Ins. 
Co. of Tennessee, 156 So. 858, 26 
Ala.App. 197, certiorari denied 156 
So. 859. 

Verdict, finding a fee in plaintiff, 

will not be affected by evidence in the 
bill of exceptions showing an undi¬ 
vided interest only in plaintiff. 
"W.Va.—Williams v. Ewart, 2 S.E. 
SSI, 29 W.Va. 659. 

Record made part of bill of excep¬ 
tions controls the bill in so far as it 
differs therefrom. 

Me.—Dupont v. Labbe, 89 A.2d 711, 
148 Me. 102. 

Bill of exceptions held not controlling 

(1) With respect to dates. 

Ga.—Curtis v. Sharp, 56 S.E. 2d 118, 
206 Ga. 193. 

Malone v. Evans, 38 S.E.2d 816, 
74 GaApp. 34. 

(2) Duly certified transcript of the 
record showing that it was uncon¬ 
ditionally approved and ordered filed 
as a part of the record will be ac¬ 
cepted in preference to recitals in bill 
of exceptions that a brief of the 
evidence had not been unqualifiedly 
approved and that the brief in fact 
did not correctly show the evidence. 
Ga.—Bowman v. Bowman, 45 S.E.2d 

415, 203 Ga. 206. 

52. Ala.—Alabama Gas Co. v. Jones, 
13 So.2d 873, 244 Ala. 413—Birming¬ 
ham Waterworks Co. v. Justice, 86 
So. 389, 204 Ala. 547. 

Hawaii.—Tomondong v. Ikezaki, 32 
Hawaii 162. 

Ill.—Arnold v. Dodson, 112 N.E. 70, 
272 Ill. 377. 

Ind.—Zollman v. Baltimore & O. S, 
W. R. Co., 121 N.E. 135, 70 Ind.App. 
395. 

Ky.—Fullenwider v. Brawner, 6 S.W. 
2d 264, 224 Ky. 274—Alexander v. 
Cincinnati, N. O. & T. P. R. Co., 
260 S.W. 14, 202 Ky. 475. 

Mass.—Gale v. Dwyer, 131 N.E. 165, 
238 Mass. 509. 

Mo.—Gate City Bank v. Strother, 175 
S.W. 76, 188 Mo.App. 214. 

Neb.—Kehl v. Omaha Nat. Bank, 254 
N.W. 397, 126 Neb. 695. 

Or.—Johnson v. Ladd, 14 P.2d 280, 
144 Or. 268. 

Tenn.—Edgington v. Kansas City, M. 

& B. R. R. Co., 10 Tenn.App. 685. 

4 C.J. p 520 note 66^-64 C.J. p 1103 
note 98. 

Original bill controlling additional 
abstract 

The original bill of exceptions sign¬ 
ed by the trial judge is conclusive as 
to what items were shown by plain¬ 
tiff's account bopk introduced in evi¬ 
dence as against an additional ab- 
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as to the time when the bill of exceptions was ten¬ 
dered will prevail over a statement in the bill that 
it was tendered within the time required by law . 52 * 5 
A recital in the bill of exceptions showing the ex¬ 
istence of a particular matter will control as against 
the mere failure of the record proper to show such 
matter . 52 * 10 

A conflict between the bill of exceptions and ap¬ 
pellant’s abstract has been held ground for dis¬ 
missal , 53 although an unsubstantial variance be¬ 
tween the bill of exceptions and the exceptions tak¬ 
en, with respect to the name of appellant, has been 
held not ground . 54 

Even though certain facts recited in the bill of 
exceptions are in conflict with an order of the trial 
court, other facts recited in the bill which are not 
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in conflict with the order must be given verity . 54 * 5 

Exceptions pendente lite . By analogy to the rule 
with respect to a bill of exceptions, where there is 
a conflict between the recitals in exceptions pen¬ 
dente lite and the record, the record must pre¬ 
vail . 54 * 10 

§ 1151. -Between Case or Statement and 

Other Parts of Record 

The record proper ordinarily controls contradictory 
matter in the case on appeal, although the case or state¬ 
ment of facts prevails as against matters not properly in 
other parts of the record. 

Generally, where there is a discrepancy between 
the record and the case on appeal, the record con¬ 
trols . 55 However, the case or statement of facts 


stract filed by respondent showing an 
additional item. 

Mo.—Poague v. Mallory, 235 S.W. 491, 
208 Mo.App. 395. 

Notations in stenographer’s report 

Mere notations of exceptions m the 
stenographer's report of the evidence 
will not be noticed on appeal to vary 
what is shown by the bill of excep¬ 
tions. 

Va.—Bardach Iron & Steel Co. v. 
Tenenbaum, 118 S.E. 502, 136 Va. 
163. 

Inadvertent failure of stenographer 
to note objection and ruling on evi¬ 
dence does not prevent the court from 
certifying facts in a bill of excep¬ 
tions in order that the case may be 
correctly presented on appeal. 

Md.—Feldman v. Merchants* & Min¬ 
ers* Transp. Co„ 124 A. 874, 144 
Md. 209. 

“Qualification” controlling stenog¬ 
rapher’s record 

Where a qualification by the court 
of a bill of exceptions to evidence 
states that the stenographer’s record 
does not show an exception reserved, 
an assignment of error thereon will 
be overruled. 

Tex.—First State Bank of Blackwell 
v. Knox, Civ.App., 173 S.W. 894. 

When hill of exceptions controls as 
against judgment recital 
Although the judgment as set out 
in the record proper recited that, the 
cause being submitted on the evi¬ 
dence, the court found the issues for 
plaintiff, the bill of exceptions, show¬ 
ing no evidence was heard, will on 
appeal be treated as importing abso¬ 
lute verity. 

Mo.—Gate City Bank v. Strother, 175 
S.W. 76, 188 Mo.App. 214. 

Bill of exceptions held controlling 
Ind.—Indianapolis Dairymen’s Co-op. 
v. Bottema, 79 N.E.2d 409, 226 Ind. 
260. 

Davidson v. Davidson, 90 N.E.2d 
821, 120 Ind.App. 253, rehearing de¬ 


nied 91 N.E.2d 796, 120 Ind.App. 
253. 

Ky.—Dulworth v. Hyman, 246 S.W.2d 
993. 

Mo.—Wallace v. Woods, 102 S.W.2d 
91, 340 Mo. 452. 

Ohio.—Steigert v. Steigert, 13 N.E.2d 
583, 57 Ohio App. 255. 

52.5 Ga.—Wilson v. Dobbs, 5 S.E. 2d 
8, 189 Ga. 29. 

52.10 Matters shown by bill held 
controlling 

Ga.—Miller Service v. Miller, 48 S.W. 

2d 761, 77 Ga.App. 413. 

Absence of judgment 

Positive recital in bill of excep¬ 
tions that a judgment was entered 
controls as against the mere absence 
of the judgment from the clerk’s 
files. 

Ga.—Gaulding v. Gaulding, 75 S.E.2d 
811, 209 Ga, 781. 

53. Mo.—Dawson v. Ash Grove 
White Lime Assoc., 113 S.W. 718, 
134 Mo.App. 220. 

54. Ga.—Palatine Ins. Co. v. Dicken¬ 
son, 43 S.E. 52, 116 Ga. 794. 

Discrepancy between record and bill 
not ground for reversal 
Discrepancy between the record 
proper and the bill of exceptions as 
to the spelling of the name of one 
plaintiff in ejectment and partition 
did not show error materially affect¬ 
ing merits, as required to authorize 
reversal of judgment. 

Mo.—Lester v. Tyler, 69 S.W.2d 633. 

54A Tex.—Bowers v. Mabry, Civ. 
App., 159 S.W.2d 529. 

54.10 Ga.—Silverman v. Alday, 38 
S.E.2d 419, 200 Ga. 711—Johnson v. 
Sherrer, 29 S.E.2d 581, 197 Ga. 392. 

55. Minn.—Sonnesyn v. Hawbaker, 
148 N.W. 476, 127 Minn. 15. 

N.C.—Union Central Life Ins. v. Bul¬ 
lard, 178 S.E. 113, 207 N.C. 652- 
Harper v. Bulluck, 152 S.E. 405, 
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198 N.C. 448—S. J. Bartholomew & 
Co. v. Parrish, 129 S.E. 190, 190 
N.C. 151—Dillon v. Monroe Mills 
Co., 123 S.E. 89, 187 N.C. 812- 
State v. Wheeler, 116 S.E. 413, 185 
N.C. 670—Moore v. Moore, 117 S.E. 
12, 185 N.C. 332—McDonald v. Mc¬ 
Lendon, 91 S.E. 1017, 173 N.C. 172, 
Ann Cas.l918A 1063. 

Okl.—Branum v. Skirving, 293 P. 
262, 146 Okl. 73—Board of Com’rs 
of Le Flore County v. Lucas, 293 
P. 187, 146 Okl. 8—Midland Valley 

R. Co. v. Gibson, 221 P. 100, 94 
Okl. 193. 

S.C.—Forbes v. Kingan & Co., 176 

S. E. 880, 174 S.C. 24. 

Tex.—Mission Auto Co. v. Aldape, 
Civ.App., 206 S.W. 223. 

4 C.J. p 520 note 67. 

Original verdict 

Where the verdict as incorporated 
in the settled case conflicts with the 
original verdict filed as part of the 
record proper, the latter will be re¬ 
garded as the true verdict. 

Minn.—Sonnesyn v. Hawbaker, 148 
N.W. 476, 127 Minn. 15. 

Judgment 

Judgment is part of the record 
proper, while a statement of the 
case on appeal is not, and, on vari¬ 
ance between the judgment and such 
statement, the former must govern. 
N.C.—S. J. Bartholomew & Co. v. 
Parrish, 129 S.E. 190, 190 N.C. 151. 

Statement approved by judge writing 
opinion held controlling 
A statement of fact submitted to 
and approved by the judge who 
wrote the opinion is conclusively de¬ 
termined to he the fact for the pur¬ 
poses of a case as an authority, 
whether or not it agrees with the 
actual facts as appearing by an in¬ 
spection of the record. 

Pa.—Hall v. Delaware, L. & W. R. 
Co., 113 A. 669, 270 Pa. 468, 21 
A.L.R. 1128. 
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prevails as against matters which are not properly 
in the record ; 56 and it is held that, if findings con¬ 
tained in a case settled by a referee differ from 
those contained in his report, they must still be 
held to be correct and to represent his final conclu¬ 
sions . 57 

§ 1152. - Between Bill of Exceptions and 

Case or Statement 

Under a rule so providing, where there is a conflict 
between the provisions of a bill of exceptions and a state¬ 
ment of facts, the bill of exceptions controls. 

In Texas, under a rule so providing where there 
is a conflict between the provisions of a bill of ex¬ 
ceptions and those of the statement of facts, the 
bill of exceptions controls 57 - 50 Prior to the rule, 
it was held that where both a bill of exceptions and 


a statement of facts were employed in the same 
case and there was a direct conflict between the bill 
of exceptions and the statement of facts, the lat¬ 
ter would control ; 58 but this rule obtained only 
where the statement of facts had been agreed to 
by the parties and approved by the presiding judge, 
and hence, where the parties failed to agree on the 
statement of facts, and the trial judge prepared and 
filed such a statement, in event of a conflict be¬ 
tween statement and bill the bill of exceptions con¬ 
trolled . 59 

§ 1153. - Between Abstract and Other 

Parts of Record 

The record controls over an abstract thereof in event 
of conflict. Under Georgia practice the brief of evidence 
ordinarily controls over other matters. 


56. N.C.—Bowen v. Fox, 5 S.E. 437, 
99 N.C. 127. 

4 C.J. p 520 note 68. 

As against allegations of petition in 
error 

Under Rev.L.(1910) § 5240, re¬ 

quiring a case-made to be attached 
to the petition in error, the case- 
made will control allegations of pe¬ 
tition in error wheTe it incorrectly 
describes the case-made or proceed¬ 
ings set forth therein. 

Okl.—Champion v. Oklahoma City 
Land & development Co., 156 P. 
342, 61 Okl. 133. 

As against trial judge’s certificate 

(1) Under Rev.L.( 1910) § 5248, the 
trial judge's certificate is overcome 
where the case-made affirmatively 
shows that it is incorrect in some 
material respect. 

Okl.—City of Lawton v. Hills, 156 P. 
297, 53 Okl. 243. 

(2) Where the case-made shows 
that material evidence necessary to 
a proper determination of the case 
has been omitted from it, the appeal 
should be dismissed, although the 
trial judge’s certificate recites that 
the case-made contains all the evi¬ 
dence. 

Okl.—Powell v. First State Bank of 
Clinton, 155 P. 500, 56 Okl. 44. 
Silence of unofficial transcript as not 
impeaching statement 
The silence of an unofficial tran¬ 
script as to evidence will not be 
taken as impeaching a statement of 
the case settled by the trial judge. 
N.J.—Rose v. Fitzgerald, 101 A. 202, 
90 N.J.Law 717. 

57. N.Y.—Schwinger v. Raymond, 
83 N.Y. 192, 38 Am.R. 415. 

Hartman v. Proudfit, 19 N.Y. 
Super. 191. 

o7.50 Tex.—Johnson v. Allen, Civ. 
App. f 285 S.W.2d 771—Jinks v. 
Jinks, Civ.App., 205 S.W.2d 816— 
Texas Employers’ Ins. Ass'n v. 
Boyd, Civ.App., 199 S.W.2d 257. 


58. Tex.—Burton v. McGuire, Com. 
App., 41 S.W.2d 238. 

Gulf Casualty Co. v. Fields, Civ. 
App., 107 S.W.2d 661, error dis¬ 
missed—Brown Shoe Co. v. Beall, 
Civ.App., 107 S.W.2d 456—Jones v. 
National Cash Register Co., Civ. 
App., 52 S.W.2d 1083—Magnolia 
Petroleum Co. v. Reed, Civ.App., 42 
S.W.2d 274—First State Bank & 
Trust Co. v. First Bank of Trus- 
cott, Civ.App., 32 S.W.2d 494- 
In ternational-Great Northern R. 
Co. v. Motley, Civ.App., 18 S.W.2d 
782—Security Union Casualty Co. 
v. O’Pry, Civ.App., 12 S.W.2d 1054 
—City of Waco v. Roberts, Civ. 
App., 12 S.W.2d 263, affirmed 48 
S.W.2d 577, 121 Tex. 217—Nor- 

dyke v. Wright, Civ.App., 11 S.W. 
2d 385—National Grand Lodge, 
Loyal Friends of America Benev. 
Ass’n v. Wilson, Civ.App., 6 S.W. 
2d 206—New Amsterdam Casualty 
Co. v. Reeves, Civ.App., 300 S.W. 
206—Standard Accident Ins. Co. of 
Detroit v. Richmond, Civ.App., 297 
S.W. 879—A1 sab rook v. Bishop, 
Civ.App., 295 S.W. 646—Elias v. 
Packard, Civ.App., 293 S.W. 641— 
McBurnett v. Smith & McCallin, 
Civ.App., 286 S.W. 599—Smith v. 
Loftis, Civ.App., 281 S.W. 604- 
Mills v. Mills, Civ.App., 253 S.W. 
542—Bell v. Mulkey, Civ.App., 248 
S.W. 784—Fort Worth & D. C. Ry. 
Co. v. Harle, Civ.App., 240 S.W. 
1004, error refused—Bell v. 
Gaines, Civ.App., 237 S.W. 346—Ft. 
Worth & R. G. Ry. Co. v. Hasse, 
Civ.App., 226 S.W. 448—Western 
Union Telegraph Co. v. Gresham, 
Civ.App., 223 S.W. 1052—Carvel v. 
Kusel, Civ.App., 205 S.W. 941— 
Missouri, K. & T. Ry. Co. of Texas 
v. Storey, Civ.App., 195 S.W. 350— 
Eubank v. Bostick, Civ.App., 194 
S.W. 214—Teel v. Brown, Civ.App., 
185 S.W. 319—Missouri, K. & T. 
Ry. Co. of Texas v. Washburn, 
Civ.App., 184 S.W. 580, error re¬ 
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fused—Southern Kansas Ry. Co. 
of Texas v. Hughey, Civ.App., 182 
S.W. 361—Coker v. Cooper’s Es¬ 
tate, Civ.App., 176 S.W. 145— 
Southwestern Casualty Ins. Co. v. 
Heisterman, Civ.App., 167 S.W. 
1095. 

4 C.J. p 521 note 70. 

As to transcript of evidence 

While a transcript of evidence, 
properly certified by the judge, may 
be used as a bill of exceptions in 
certain cases, a regular bill of ex¬ 
ceptions in the record must control 
in case of a discrepancy between In¬ 
structions therein and those in the 
transcript of evidence, since they 
have no proper place in transcript 
not filed as bill of exceptions. 

Ky.—Euster v. Vogel, 13 S.W. 2d 
1028, 227 Ky. 735. 

“Qualification” not accepted where 
conflicting with statement 
Where, from the state of the rec¬ 
ord, the court of civil appeals can¬ 
not tell which is a true recital of 
the facts, the approved statement of 
facts, or the trial court’s qualifica¬ 
tion to a bill of exception, in so far 
as such facts may be important, the 
court of civil appeals cannot give 
effect to the recitals in the qualifi¬ 
cation of the bill. 

Tex.—J. M. Radford Grocery Co. v. 
Noyes, Civ.App., 233 S.W. 117. - 

Use of statement on construction of 
bill 

The court of civil appeals cannot 
impeach the truth of the statement 
of facts agreed upon by the parties 
and signed by the judge, although it 
may be looked to in* connection with 
the bill of exceptions in constru¬ 
ing the latter. 

Tex.—J. M. Radford Grocery Co. v. 
Noyes, supra. 

59. Tex.—Magnolia Petroleum Co. 

v. Reed, Civ.App., 42 S.W.2d 274. 
4 C.J. p 521 note 71. 
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In case of apparent discrepancy between the rec¬ 
ord and an abstract thereof the record controls . 60 
Thus, the transcript will control a conflict between 
it and the abstract of the record . 60 - 5 

Conflict between brief of evidence and other mat¬ 
ters. An apparent conflict between the brief of evi¬ 
dence and the bill of exceptions will be harmonized 
if possible . 61 In event of discrepancy, the brief 
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of evidence will control other parts of the record 
as to what was introduced in evidence . 62 A copy 
of an instrument attached to the brief of evidence 
has been held controlling as against one attached 
to the petition , 63 and where there is a conflict be¬ 
tween a special ground of a motion for a new trial 
and the brief of the evidence, the latter will pre¬ 
vail . 64 


K QUESTIONS PRESENTED FOR REVIEW 


§ 1154. Limitation by Scope of Record in 
General 

Although, according to many decisions, fundamental 
error or error apparent on the face of the record is to be 
reviewed regardless of the state of the record and re¬ 
gardless of how it is made to appear, generally an appel¬ 


late court is limited to a consideration of such questions 
as are properly presented by the record or the requ site 
part thereof, or such as are presented by reasonable in¬ 
ferences therefrom as of the time when the appeal is 
taken. 

An appellate court is limited to a consideration 
of only such questions as are properly presented 
by the record or the requisite part thereof , 65 or 


60. Colo.—Jones v. Jones, 207 P. 
596, 71 Colo. 420. 

Or.—Allen v. Levens, 199 P. 595, 101 
Or. 466. 

4 C.J. p 521 note 72. 

Abstract statements insufficient to 
advise court as to exhibit 
Where the abstract says that an 
exhibit contains all the changes 
made in its constitution germane to 
the controversy, and that it should 
be considered as part of the evi¬ 
dence, but the certificates of re¬ 
porter and judge confined the tran¬ 
script to the pages indicated, which 
do not contain a recital of the ex¬ 
hibit,-. or- a. copy of it, the court is 
not sufficiently advised that the 
exhibit was put in evidence, or of 
its contents. 

Iowa.—Gibson v. Iowa Legion of 
Honor, 159 N.W. 639, 178 Iowa 
1156. 

60.5 Mo.—Galvin v. Kansas City, 
122 S.W.2d 379, 233 Mo.App. 531. 

61. Ga.—Tompkins v. American 
Land Co., 77 S E. 623, 139 Ga. 377 
—De Nieff v. Howell, 75 S.E. 202, 
138 Ga. 248. 

62. Ga.—Jenkins v. Boone, 85 S.E. 
1042, 144 Ga. 44. 

63. Ga.—Darby v. McIntyre, 174 S. 
E. 181, 49 Ga.App. 115. 

Note reciting amount of attorney’s 
fees 

A copy of a note sued on, at¬ 
tached as exhibit to brief of evi¬ 
dence and providing for ten per cent 
attorney’s fees, was held controlling 
on the reviewing court, although a 
copy of the note attached to the pe¬ 
tition called for fifteen per cent at¬ 
torney’s fees. 

Ga.—Darby v. McIntyre, supra. 

64. Ga.—Progressive Life Ins. Co. 
v. Archer, 37 S.E.2d 713, 73 Ga. 
App. 639—J. R. Watkins Co. v. 


Seawright, 149 S.E. 389, 40 Ga. 
App. 314. 

Statements held reconciled 

Statement in special ground of 
motion for new trial that two wit¬ 
nesses were not permitted to testify 
to certain facts and statement in the 
brief of evidence that both witness¬ 
es did testify to such facts were 
reconciled by the appellate court on 
the theory that, while at one time 
trial court rejected the testimony, at 
a later stage of examination it was 
admitted. 

Ga.—Teague v. Teague, 31 S.E. 2d 
409, 198 Ga. 239. 

65. Ala.—White v. State, 81 So.2d 
267, 262 Ala. 694—Coon v. Hender¬ 
son, 195 So. 209, 239 Ala. 426. 
Ariz.—Barth v. White, 14 P.2d 743, 
40 Ariz. 548. 

Ark.—Manila School Dist. No. 15 of 
Mississippi County v. Sanders, 289 
S.W.2d 529. 

Cal.—De Garmo v. Goldman, 123 P. 
2d 1, 19 C.2d 755—Bank of Italy 
v. E. N. Cadenasso, 274 P. 534, 206 
C. 436. 

Eisenberg v. Superior Court of 
Cal., In and For Los Angeles 
County, 297 P.2d 803, 142 C.A.2d 
12—Chenoweth v. Office of City 
Clerk of City of Los Angeles, 280 
P.2d 858, 131 C.A.2d 498—In re 
Bodger’s Estate, 276 P.2d 83, 128 
C.A.2d 710, followed in 276 P.2d 
88, 128 C.A.2d 854—Utz v. Aure- 
gay, 241 P.2d 639, 109 C.A.2d 803—■ 
Sanders v. Riviera Realty Co., 230 
P.2d 856, 104 C.A.2d 70—In re 

Giordano’s Estate, 193 P.2d 771, 85 
C.A.2d 588—Keller v. Cleaver, 55 
P.2d 1262, 12 C.A.2d 546—Rice v. 
Smith, 24 P.2d 369, 133 C.A. 403— 
Spadoni v. Maggenti, 8 P.2d 874, 
121 C.A. 147—Nielsen v. Richards, 
232 P. 480, 69 C.A. 533. 

I.Colo.—Burke v. Burke, 255 P.2d 740, 
127 Colo. .257. 


Conn.—Town of Darien v. Webb, 
162 A. 690, 115 Conn. 581—Pothier 
v. Reid Air Spring Co., 130 A. 383, 
103 Conn. 380—Zitkov v. Zaieski, 
128 A. 779, 102 Conn. 439—Preston 
v. Preston, 128 A. 292, 102 Conn. 
96. 

Fla.—Bryant v. Kuhn, 73 So.2d 675— 
Howland v. Cates, 43 So.2d 848— 
Bryant v. Godfrey, 40 So.2d 833— 
Faulk v. Allen, 12 So.2d 109, 3 52 
Fla. 413—Woods-Hoskins-Young 

Co. v. Taylor Development Co, 
122 So. 224, 98 Fla. 156. 

Ga.—Rushing v. Akins, 80 S.E.2d 
813, 210 Ga. 450—Pitchford v. 

Hamrick, 40 S.E.2d 211, 201 Ga. 
631—Goode v. Hays, 89 S.E. 836, 
145 Ga. 805. 

Morrison v. Brown, 94 S.E. 85, 
21 Ga.App. 217. 

Idaho.—J. I. Case Co. v. McDonald, 
280 P.2d 1070, 76 Idaho 223—Bul¬ 
lock v. Joint Class “A" School Dlst. 
No. 241, Idaho, Adams and Lewis 
Counties, 272 P.2d 292, 75 Idaho 
304—Land Development Co. v. 
Cannaday, 258 P.2d 976, 74 Idaho 
233—Towne v. Northwestern Mut. 
Life Ins. Co. of Milwaukee, Wis., 
70 P.2d 364, 58 Idaho 83—Lemp 
v. Lemp, 184 P. 224, 32 Idaho 393. 

Ill.—Loehde v. Rudnick, 98 N.E.2d 
719, 409 Ill. 73—People v. Kogen, 
178 N.E. 414, 346 Ill. 307, certiorari 
denied Kogen v. People of State of 
Illinois ex rel. Harding, 52 S.Ct. 
458, 285 U.S. 558, 76 L.Ed. 946— 
Osmonson v. Buck, 162 N.E. 142, 
331 Ill. 25—Cochran v. Cochran, 
115 N.E. 142, 277 Ill. 244. 

Swift & Co. v. Dollahan, 120 
N.E.2d 249, 2 Ill.App.2d 574—Jewel 
v. Mueller, 108 N.E.2d 511, 348 Ill. 
App. 185—Leffers v. Hayes, 64 N. 
E.2d 768, 327 IILApp. 440—Knight 
v. Gregory, 54 N.E.2d 406, 322 Ill. 
App. 194, affirmed 60 N.E.2d 399, 
389 Ill. 554—Wagner v. Okner, 41 
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N.E.2d 218, 314 Ill.App. 387—'Webb 
v. Marozas, 268 Ill.App. 338—Con¬ 
tinental Clay Co. v. Illinois Kaolin 
Co., 232 Ill.App. 596—Hayes Pump 
& Planter Co. v. Vickers, 197 Ill. 
App. 94. See Smith v. American 
Corset Co., 157 Ill.App. 1. 

Ind.—Walter v. Great American In¬ 
demnity Co., 25 N.E.2d 32S, 216 
Ind. 500—Cadwell v. Teany, 157 
N.E. 51, 199 Ind. 634, certiorari 
denied Cadwell v. T^aney. 48 S.Ct. j 
601, 277 U.S. 605, 72 L.Ed. 1011. 

Sheridan v. State. 124 N.E.2d 
701, 125 Ind.App. 271—Schrenker 
v. Grimshaw, 119 XE.2d 432, 124 
Ind.App. 493—McLeaster v. City 
of Lawrenceburg, 12 N.E.2d 389, 
104 Ind App. 572—City of Indian¬ 
apolis v. Pell, 111 N.E. 22, 62 Ind. 
App. 191—Evansville Furniture 
Co. v. Freeman, 107 N.E. 27, 57 
Ind.App. 576. 

Iowa.—Best v. Yerkes, 77 N.W. 2d 
23—First-Trust Joint Stock Land 
Bank of Chicago v. Burke. 250 X. 

W. 467, 225 Iowa 55—State ex rel. 
Schlegel v. Munn, 250 N.W. 471, 
216 Iowa 1232—Johnston v. Dela¬ 
no. 154 X.W. 1013. 175 Iowa 498— 
Jamison v. McCormick, 154 N.W. 
898, 172 Iowa 666. 

Kan.—Matthews v. Jackson. 271 P. 
2d 798, 176 Kan. 397—Mathey v. 
Mathey, 264 P.2d 1058, 175 Kan. 
446, opinion supplemented and re¬ 
hearing denied 267 P.2d 516, 175 
Kan. 733—In re Cipra’s Estate, 246 
P.2d 267, 173 Kan. 334—Jaegar v. 
City of Hillsboro, 190 P.2d 420, 
164 Kan. 533—Wilson v. Board of 
Com’rs of Barber County, 119 P.2d 
502, 154 Kan. 525—Township of 
Deerhead v. Fritz, 102 P.2d 1035, 
152 Kan. 110—Edward Thompson 
Co. v. Foster, 165 P. 841, 101 Kan. 
14. 

Ky.—Nugent v. Nugent's Adm’r, 293 
S.W.2d 478—Garrison v. Garrison, 
253 S.W.2d 626—Montgomery v. 
Koch, 251 S.W.2d 235—Common¬ 
wealth v. Switow, 211 S.W.2d 406, 
307 Ky. 432—O’Mara v. Town of 
Mt. Vernon, 185 S.W.2d 675, 299 
Ky. 401—Pezzarossi v. Collins, 14 
S.W.2d 165, 228 Ky. 51. 

La.—Merrill v. Theard, 174 So. 107, 
187 La. 55. 

Broxton v. Davis, App., 80 So.2d 
593. 

Md.—Corey v. Carback, 94 A.2d 629, 
201 Md. 389—Gore v. Jarrett, 64 
A.2d 550, 192 Md. 513. 

Mass.—Donovan v. Endicott Junior 
College, 134 N.E.2d 898—Hohver 
v. Department of Public Works, 
127 N.E.2d 790, 333 Mass. 18— 
Thompson v. Thompson, 44 N.E.2d 
651, 312 Mass. 245—Curley v. City 
of Boston, 43 N.E.2d 377, 312 

Mass. 58—Tourles v. Grogan, 29 
NJE3.2d 691, 307 Mass. 70—Alfau v. 
Miller, 29 N.E. 2d 1, 306 Mass. 572— 
Greenberg v. Flaherty, 27 N.E.2d 
683, 306 Mass. 95, 129 A.L.R. 846- 
Wood v. William B. Bliss Co., 24 


X E.Cd 637. 304 Mass. 630—Gorey 
v. Guarente, 22 X.E.2d 99, S03 

Mass. 569—Commissioner of Banks 
v. T. C. Lee & Co., 197 X.E. 88, 291 i 
Mass. 191—McCoole v. Mackintosh, 
192 X.E. 600, 2SS Mass. 115— 
Barnes v. City of Springfield, 173 
X.E. 925. 273 Mass. 2S3—Barnes 
v. City of Springfield, 168 X.E. 78. 
268 Mass. 497, certiorari denied 50 
S.Ct. 246, 281 U.S. 732, 74 L.Ed. 
1148. 

Mich.—Rmke v. Rinke, 4S X.W.2d j 
201, 330 Mich. 615—Dean v. Tor¬ 
rence, 299 X.W. 793, 299 Mich. 24— 
Stephenson v. Golden, 276 X.W. 
S49, 279 Mich. 710—Pietrantonio v. 
Tonn’s Estate, 270 X.W. 777, 278 
Mich. 535—Goldberg v. Cities Serv¬ 
ice Oil Co., 266 X.W. 321, 275 Mich. 
199—Lafevere v. Comeail, 201 X. 
W. 193, 229 Mich. 178. 

Minn.—Dehn v. S. Brand Coal & Oil 
Co., 63 X.W.2d 6, 241 Minn. 237. 

Miss.—Federated Mut. Implement & 
Hardware Ins. Co. v. Spencer, 67 
So.2d 878, 219 Miss. 68—Graham v. 
Graham, 58 So.2d 85, 214 Miss. 99. 

Mo.—Nickels v. Witschner, 270 S.W. 
2d 848—Taylor v. Taylor, 232 S. 
W.2d 382, 360 Mo. 994—Dawson v. 
Scott, 49 S.W.2d 87, 330 Mo. 185— 
Anderson v. Sutton, 293 S.W. 770, 
316 Mo. 105S. 

John Hancock Mut, Life Ins. Co. 
v. Dawson, App., 278 S.W.2d 57— 
De Vail v. Mrs. Stover’s Bungalow 
Candies Co., App., 172 S.W.2d 956 
—Green v. First Nat. Bank of 
Kansas City, 163 S.W.2d 788, 236 
Mo.App. 1257—Stratman v. Norge 
Co. of Missouri, 124 S.W.2d 572, 
233 Mo.App. 590—Lewis v. Kansas 
City, 122 S.W.2d 852, 233 Mo.App. 
341—Tucker v. Burford, App.. 95 
S.W.2d 866—Lamb v. Stubblefield, 
App., 186 S.W. 73. 

Mont.—Doty v. Industrial Accident 
Fund. 59 P.2d 782, 102 Mont. 511. 

Neb.—State ex rel. Weasmer v. 
Manpower of Omaha, Inc., 73 N.W. 
2d 692, 161 Neb. 387—Olsen v. 

Grosshans, 71 N.W.2d 90, 160 Neb. 
543—Cullingham v. City of Omaha, 
10 N.W.2d 615, 143 Neb. 744, re¬ 
hearing denied 12 N.W.2d 124, 143 
Neb. 744—Central Nebraska Public 
Power & Irrigation Dist. v. Wal¬ 
ston, 299 N.W. 609, 140 Neb. 190— 
Williams v. Lantz, 244 N.W. 400, 
123 Neb. 790—International Mill¬ 
ing Co. v. North Platte Flour 
Mills, 229 N.W. 22, 119 Neb. 325. 

Nev.—Campbell v. Baskin, 235 P.2d 
729, 68 Nev. 469. 

N.H.—Hall v. Merrimack Mut. Fire 
Ins. Co., 13 A.2d 157, 91 N.H. 6. 

N.J.—Kelley v. Curtiss, 108 A-2d 431, 
16 N.J. 265. 

Zmkerman v. Taft Stores, 104 
A.2d 617, 30 N.J.Super. 322—Gre- 
towski v. Hall Motor Exp., 95 A.2d 
759, 25 N.J.Super. 192—Kiel v. 

Bill Williams Auto Sales, Inc,, 88 
A.2d 11, 19 N.J.Super. 80. 
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De Cicco v. Marlou Holding Co., 
59 A.2d 227, 137 N.J.Law 186- 
Commonwealth Inv. Co. v. Guaran¬ 
tee Trust Co., 176 A. 1S9, 114 N.J. 
Law 125—Daniel v. Elmer, 173 A. 
911, 113 N.J.Law 227—Nygren v. 
Board of Chosen Freeholders of 
Hudson County, 90 A. 1111, 86 X. 
J.Law 364—Webster v. Board of 
Chosen Freeholders of Hudson 
County, 90 A. 1110, 86 N.J.Law 
256. 

Prashker v. New Jersey Title 
Guarantee & Trust Co., 22 A.2d 
259, 130 N.J.Eq. 391. 

X.M.—Sparks v. Zummach, 7 P.2d 
939, 36 N.M. 51. 

X.Y.—O’Connor v. Papertsian, 131 X. 
E.2d 883, 309 N.Y. 465. 

Zimmer v. Whiting-Buick, Inc., 
84 N.Y.S.2d 839, 274 App.Div. 967— 
New York State Labor Relations 
Bd. v. Union Club of City of N. 

Y., 52 N.Y.S.2d 74, 268 App Div. 
516, reversed on other grounds 68 
N.E.2d 29, 295 X.Y. 915—McKen¬ 
na v. Horwitz & Schanback, 148 
N.Y.S. 970, 163 App.Div. 541. 

In re Green’s Will, 290 X.Y.S. 
95, 160 Misc. 490. 

In re Kiamie’s Will, 116 N.Y.S. 
2d 179, affirmed 131 N.Y.S.2d 302, 

283 App.Div. 941, reargument and 
appeal denied 134 N.Y.S.2d 584, 

284 App.Div. 845—Kramer v. Reed, 
153 N.Y.S. 95. 

N.C.—Harrell v. Scheidt, 92 S.E.2d 
182, 243 N.C. 735—Troy Lumber 
Co. v. State Sewing Mach. Corp., 
64 S.E.2d 415, 233 N.C. 407—Per¬ 
kins v. Sykes, 63 S.E.2d 133, 233 
N.C. 147—Weaver v. Morgan, 61 
S.E.2d 916, 232 N.C. 642—Halifax 
Paper Co. v. Roanoke Rapids Sani¬ 
tary Dist., 61 S.E.2d 378, 232 N.C. 
421—State v. Black, 59 S.E.2d 621, 
232 N.C. 154—Scarboro v. Morgan, 
58 S.E.2d 354, 231 N.C. 597—CuL 
breth v. Britt Corp., 56 S.E.2d 15, 
231 N.C. 76—Terry v. Capital Ice 
& Coal Co., 55 S.E.2d 926, 231 N.C. 
103—Parker v. Duke University, 55 
S.E.2d 189, 230 N.C. 656—Van Han¬ 
ford v. McSwain, 53 S.E.2d 84, 230 
N.C. 229—Simmons v. Lee, 53 S.E. 
2d 79, 230 N.C. 216—Sanders v. 
Sanders, 160 S.E. 289, 201 N.C. 350. 
Ohio.—Schick v. City of Cincinnati, 
155 N.E. 555, 116 Ohio St. 16. 

Roscoe v. Kolb, 113 N.E.2d 746, 
93 Ohio App. 352—In re King’s Es¬ 
tate, App., 86 N.E.2d 498—Dicker- 
son v. Russo, 81 N.E.2d 276, 82 
Ohio App. 229—Grzywna v. 
Youngstown Municipal Ry. Co., 
App., 77 N.E. 2d 84—Meyers v. 
Jones, App., 61 N.E.2d 509—Con- 
art Motor Sales v. Shullo, 46 N.E. 
2d 415, 70 Ohio App. 423—Gaines 
v. Coile, App., 40 N.E.2d 962— 
Cameron v. Gordon, App., 33 N.E. 
2d 1016—Central Nat. Bank of 
Cleveland v. Newton Steel Co., 22 
N.E.2d 428, 61 Ohio App. 57. 
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Fouts v. S. T. Price & Co., 4 
Ohio N.P..N.S., 55. 

Okl.—Romney v. Davis, 253 P.2d 546, 
208 Okl. 81—Chicago, R. I. & p. R. 
Co. v. Turner, 243 P.2d 673, 206 
Okl. 340—O’Balliet v. Lillard, 238 
P.2d 798, 205 Okl. 467—McLennon 
v. Deaver, 223 P.2d 355, 203 Okl. 
461—Barton v. Harmon, 221 P.2d 
656, 203 Okl. 274—City of Mus¬ 
kogee v. Turner, 98 P.2d 1095, 186 
Okl. 459—Little v. Employer’s Cas¬ 
ualty Co., 71 P.2d 687, 180 Okl. 

628— Testerman v. Burt, 289 P. 315, 
143 Okl. 220—U. S. Fidelity & 
Guaranty Co. v. Harmon, 218 P. 
682, 92 Okl. 167—American Surety 
Co. v. Williams, 173 P. 1132, 70 
Okl. 222—Butts v. Larison, 170 P. 
500, 69 Okl. 150—Parker v. Hamil¬ 
ton, 154 P. 65, 49 Okl. 693—Gour- 
ley v. Williams, 149 P. 229, 46 Okl. 

629— Dean v. Adams, 137 P. 1173, 
40 Okl. 311. 

Or.—Tellkamp v. Mcllvaine, 199 P.2d 
246, 184 Or. 474—Finn v. Erickson, 
269 P. 232, 127 Or. 107, rehearing 
denied 270 P. 767, 127 Or. 107. 

Pa.—Reed v. Geddes, 135 A. 232, 287 
Pa. 274—Vulcanite Paving Co. v. 
City of Philadelphia, 97 A. 928, 252 
Pa. 600. 

Puerto Rico.—Cintron v. Banco Ter¬ 
ritorial y Agricola, 15 Puerto Rico 
495. 

R. I.—Niedwicki v. Belasco, 142 A. 
228, 49 R.I. 417—New England Au¬ 
to Inv. Co. v. Andrews, 130 A. 863, 
47 R.I. 108—Ferrara v. Russo, 102 
A. 86, 40 R.I. 533, L.R.A.1918B 905. 

S. C.—Griffin v. Rice, 57 S.E.2d 69, 216 
S.C. 160. 

S.D.—Anderson v. Standard Acc. Ins. 
Co. of Detroit, Mich., 155 N.W. 1, 
36 S.D. 390. 

Tenn.—Tennessee Public Service Co. 
v. City of Knoxville, 91 S.W.2d 
566, 170 Tenn. 40. 

Tex.—Tinnin v. Wilkirson, Com.App., 
58 S.W.2d 69—Savage v. Rhea, 
Com.App., 35 S.W.2d 133. 

Jones v. Elliott, Civ.App., 259 
S.W.2d 288, error refused, 263 S.W. 
2d 250, 153 Tex. 68—Dakoff v. Na¬ 
tional Bank of Commerce, Civ. 
App., 254 S.W.2d 550, error re¬ 
fused—Hawkins v. Collier, Civ. 
App., 235 S.W. 2d 528—Shaw v. 
Warren, Civ.App., 68 S.W.2d 588 
—Houston Belt & Terminal Ry. 
Co. v. Daidone, Civ.App., 62 S.W. 
2d 524—Shaw v. Borchers, Civ. 
App., 31 S.W.2d 329, reversed on 
other grounds, Com.App., 46 S.W. 
2d 967—Scruggs v. McCart, Civ. 
App., 16 S.W.2d 973, reversed on 
other grounds McCart v. Scruggs, 
Com.App., 26 S.W. 2d 173, modified 
on other grounds 28 S.W.2d 537— 
McAllister-Groves Lumber Co. v. 
Harris, Civ.App., 270 S.W. 1042— 
Carroll v. Evansville Brewing 
Ass’n, Civ.App., 179 S.W. 1099- 
Dees v. Crane, Crv.App., 175 S.W. 
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468—Pollard v. Allen & Sims, Civ. 
App., 171 S.W. 302. 

Va.—William Schluderberg-T. J. 
Kurdle Co. v. Trice, 92 S.E.2d 374, j 
198 Va. 85—Larchmont Properties ; 
v. Cooperman, 80 S.E.2d 733, 195 I 
Va. 784—Bibber v. McCreary, 73 S. 
E.2d 382, 194 Va. 394. 

Wash.—Cominos v. Kalkanes, 226 P. 
2d 863, 37 Wash.2d 843—Falk v. 
Stienback, 190 P.2d 747, 30 Wash. 
2d 62—Mullin v. King County, 140 
P.2d 789, 19 Wash.2d 1—Oregon 
Mut. Life Ins. Co. v. Dixon, 78 P. 
2d 594, 194 Wash. 522—Hanson v. 
Hodge, 159 P. 388, 92 Wash. 425. 
W.Va.—City of Charleston v. De- 
Hamaut, 120 S.E. 524, 95 W r .Va. 
202 . 

Wis.—Hoan v. Journal Co., 298 N.W. 
228, 238 Wis. 311, certiorari denied 
62 S.Ct. 187, 314 U.S. 683, 86 L.Ed. 
547, rehearing denied 62 S.Ct. 364, 
314 U.S. 715, 86 L.Ed. 569. 

Wyo.—Lawer Auto Supply v. Teton 
Auto Co., 273 P. 545, 39 Wyo. 14. 

4 C.J. p 91 notes 38, 39, p 521 note 
76—5 C.J. p 207 note 88—23 C.J. 
p 609 note 49—33 C.J. p 145 note 
5—38 C.J. p 518 note 33—65 C.J. 
p 1077 note 41 [c]. 

Appeal transfers to the supreme 
court only the portions of the pro¬ 
ceedings germane to the county 
court order appealed from. 

Wis.—In re Bailey’s Estate, 238 N. 
W. 845, 205 Wis. 648. 

Application of statute 

L.1917 c 43 § 38, requiring deci¬ 
sion of cases on the record alone re¬ 
fers to questions arising on the 
merits, and not to collateral pro¬ 
cedural questions. 

N.M.—Alamogordo Improvement Co. 
v. Palmer, 216 P. 686, 28 N.M. 590. 
Application to enlarge scope of re¬ 
view on appeal so as to include ques¬ 
tions not covered by the record filed 
in or tendered to the supreme court 
will not be granted. 

Mich.—Flint v. Trahey, 259 N.W. 146, 
270 Mich. 534. 

Change of record by agreement 

The parties to a cause cannot, by 
agreeing to a change of the record on 
appeal or by stipulation, present for 
consideration a question different 
from that which appears by the rec¬ 
ord to have been decided in the court 
below. 

Ind.—Whitman v. Weller, 39 Ind. 515. 

Constitutional question will not be 
considered on appeal unless it arises 
fairly on the record. 

S.C.—Montgomery v. Seaboard Air 
Line R. Co., 53 S.E. 987, 73 S.C. 
503. 

Knowledge of the court of the 
litigation’s history and of a former 
opinion would not present a question 
not in the record. 

Mo.—Anderson v. Sutton, 293 S.W. 
770, 316 Mo. 1058. 
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Exceptions to procedure 

In an equity case, where fact goes 
to jury as matter of right, and the 
chancellor incorporates the verdict 
in the decree, in view of Code (1907) 

§ 5955, the court on appeal may con¬ 
sider certified exceptions to proce¬ 
dure before jury or chancellor. 

Ala.—Alabama, T. & N. Ry. Co. v. 
Aliceville Lumber Co., 74 So. 441, 
199 Ala. 391. 

limitation to record proper 

(1) Where no exceptions were pre¬ 
served, the case must be disposed of 
on the record proper. 

Mo.—Pitman v. West, 199 S.W. 756, 
198 Mo.App. 92. 

(2) Review is limited to the record 
proper, where appellant's abstract 
does not set out all the evidence. 
Mo.—Gorka v. Gorka, 295 S.W. 515, 

221 Mo.App. 1033. 

(3) Where there is nothing in the 
abstract of record or bill of excep¬ 
tions indicating that a motion for 
new trial was ever filed, and the bill 
of exceptions contains none of the 
motions filed, does not contain or call 
for the reply stricken out by the 
court, contains no evidence nor ex¬ 
hibits nor any exception to the pro¬ 
ceedings except assignments of er¬ 
ror, there is nothing to review ex¬ 
cept the record proper. 

Mo.—Hoskins v. Nichols, 213 S.W. 
838. 

(4) The court, on appeal from a 
judgment taken without motions for 
new trial or arrest of judgment, is 
confined to the record proper. 

Mo.—Kansas City Masonic Temple 
Co. v. Young, 166 S.W. 838, 179 
Mo.App. 278. 

(5) Where no bill of exceptions 
is filed and there is no motion for a 
new trial, the supreme court is lim¬ 
ited to a review for errors apparent 
on the face of the record. 

Ark.—Sims v. Loughridge, 185 S.W. 
777, 123 Ark 455. 

Mode of review 

An inconsistent verdict against 
one of several plaintiffs, for others 
of whom jury rendered verdicts in 
actions for deaths and injuries in 
same accident, is not reviewable on 
appeal as constituting error on rec¬ 
ord but is subject to review on rule 
to show cause. 

N.J.—Ricco v. Behrman, 168 A. 285, 
111 N.J.Law 298. 

Obviating or simplifying further liti¬ 
gation 

In replevin, questions, although 
not technically presented by the rec¬ 
ord, were considered, where decision 
would obviate or simplify further 
litigation. 

N.H.—Derry Loan & Discount Co. v. 
Falconer, 152 A. 427, 84 N.H. 450. 

Reasons not in record 

Where the judge’s reasons for ac¬ 
tion are not set forth in the record, 
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therefrom , 66 as of the time when the appeal is record for one reason or another the appeal may, 
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the only question raised is whether 
he had power to take it. 

Mass.—Paper Trucking Co. v. Russo, 
183 N.E. 149, 281 Mass. 209. 
Record in briefs 

(1) Whether briefs contain por¬ 
tions of the record necessary to a 
proper review or whether merits of 
the case may be reviewed without 
them rests in the discretion of the 
appellate court. 

Cal.—Hille v. Johnston, 259 P. 341, 
85 C.A 273. 

(2) Under Cts.Civ.App.Rules, rules 
40 and 41 <142 S.W. xiv), where the 
record contained no statement of 
facts or evidence or briefs for ap¬ 
pellees, the court could decide the 
case on the issues presented by ap¬ 
pellants’ brief if acquiesced in by 
appellee. 

Tex.—Davis v. Watertown Nat. 
Bank, Civ.App, 178 S.W. 593. 
When a complete transcript of 
the evidence is put into the record, 
the appellate court will consider only 
the correctness of ruling on motion 
for nonsuit or for directed verdict. 
Or.—Cathcart v. Oregon-Washing- 
ton R. & Nav. Co., 168 P. 308, 86 
Or. 250. 

68. R.I.—Niedwicki v. Belasco, 142 
A. 228, 49 R.I. 417. 

Issue held properly before appellate 
court 

Mo.—Turner v. Browne, 173 S.W.2d 
868, 351 Mo. 541. 

N.Y.—Axel rad v. Axelrad, 138 N.Y.S. 
2d 40, 285 App.Div. 903, affirmed 
128 N.E.2d 326. 309 N.Y. 687. 

Tenn.—Atchley v. Sims, 128 S.W.2d 
975, 23 Tenn.App. 167. 

67. Cal.—Laam v. McLaren, 153 P. 

985, 28 C.A. 632. 

4 C.J. P 522 note 77. 

67.5 Cal.—Benson v. Gardner, 95 P. 
2d 136, 14 C.2d 526—Pacific Gas & 
Electric Co. v. Scott, 75 P.2d 1054, 
10 C.2d 581—Bush v. Allen, 155 P. 
456, 172 C. 102. 

Hughes v. City of Torrance, 175 
P.2d 290, 77 C.A.2d 272—Oakley v. 
Rosen, 173 P.2d 55, 76 C.A.2d 310— 
Sievers v. Pacific Gas & Electric 
Co., 134 P.2d 850, 57 C.A.2d 455— 
Tarvin v. Davey, 133 P.2d 844, 56 
C.A.2d 846—Consolidated Produce 
Co. v. Takahashi, 127 P.2d 281, 52 
C.A.2d 753—Yurkas v. Zampatti, 
121 P.2d 17, 49 C.A2d 95—Adjust¬ 
ment Corp v. Hollywood Hardware 
& Paint Co., 96 P.2d 161, 35 C.A. 
2d 566—Swaney v. Black, 79 P.2d 
176, 26 C.A.2d 314—Crawford v. 
Meadows, 203 P. 428, 55 C.A. 4. 

Annin v. Belridge Oil Emp. Fed¬ 
eral Credit Union, 260 P.2d 295, 119 
C.A2d Supp. 900. 


Idaho.—Bergh v. Pennington, 108 P. 
158, 33 Idaho 726—Chapman v. A. 
H. Averill Machinery Co., 152 P. 
573. 28 Idaho 121. 

Minn.—Senneka v. Bickle, 268 N.W. 
195, 197 Minn. 651. 

Nev.—Harper v. Lichenberger, 98 P. 
2d 1069, 59 Nev. 495, rehearing 
denied 99 P.2d 474, 59 Nev. 495. 

Or.—Tellkamp v. Mcllvaine, 199 P. 

2d 246. 1S4 Or. 474. 

Utah.—Taylor v. Paloma Gold & Sil¬ 
ver Mining Co., 171 P. 147, 51 
Utah 500. 

Sufficiency of record 

(1) The judgment roll alone is a 
sufficient record for the review of all 
rulings which appear thereon and of 
the sufficiency of the pleadings and 
findings to support the judgment. 
Cal.—Ramsay v. Rodgers, 207 P. 516, 

189 C. 100. 

(2) Under statute, a certified tran¬ 
script of the record in the court be¬ 
low with petition in error constitutes 
a sufficient record on which the su¬ 
preme court may consider errors dis¬ 
closed by the judgment roll. 

Okl.—Colbert v. Roodhouse, 279 P. 
2d 349, certiorari denied 75 S.Ct. 
782. 349 U.S. 938, 99 L.Ed. 1266— 
Leonard v. Tulsa Building & Loan 
Ass'n, 88 P.2d 875, 184 Okl. 558— 
Oliver v. Kelly, 263 P. 649, 129 
Okl. 121—Mires v. Hogan, 192 P. 
811, 79 Okl. 233. 

Questions considered 

(1) Although an appeal is on the 
judgment roll, so that it cannot be 
said that there was objection at the 
trial to introduction of evidence, it 
appearing from the record that the 
pleading on which is based the find¬ 
ing and judgment was questioned by 
demurrer, specification of error that 
the finding and judgment are unsup¬ 
ported by the pleadings is available. 
Cal.—Silvers v. Grossman, 192 P. 534, 

183 C. 696. 

(2) Where the case is tried to 
the court without a jury, and an ap¬ 
peal is taken on the judgment roll 
without a settled statement of the 
case, the supreme court will only de¬ 
termine whether conclusions of law 
and judgment are supported by the 
findings. 

N.D.—Corey v. Wertzler, 257 N.W. 
467, 65 N.D. 254. 

(3) L.<1915) c 149, stating the req¬ 
uisites of a record on appeal by 
judgment roll and transcript, does 
not alter the canons of judgment, but 
the court is still to determine wheth¬ 
er reversible error occurred, whether 
the evidence supports the verdict, 
and whether the judgment is ac¬ 
cording to law. 


Mont.—Roberts v. Sinnott, 169 P. 49, 
54 Mont. 114. 

(4) A final judgment being part of 
the judgment roll, its correctness 
can be tested by an examination of 
the judgment, its premises and re¬ 
citals, the pleadings, and all parts 
of the judgment roll, and in con¬ 
sidering the judgment it is not ma¬ 
terial to the jurisdiction of the su¬ 
preme court whether the judgment 
was rendered on the pleadings, on 
the motion of a party, or by the 
court on its own motion. 

Okl.—Leonard v. Tulsa Building & 
Loan Ass’n, 88 P.2d 875, 184 Okl. 
558—Mires v. Hogan, 192 P. 811, 
79 Okl. 233. 

(5) On an appeal on the judgment 
roll the only questions for considera¬ 
tion are whether the complaint stat¬ 
ed a cause of action, whether the 
findings are within the issues and 
support the judgment, and whether 
reversible error concerning a matter 
of law appears on the face of the 
record. 

Cal.—Citizens Nat. Trust & Savings 
Bank v. Maher, 57 P.2d 917, 6 C.2d 
386. 

Long v. Mountain View Ceme¬ 
tery Ass’n, 278 P.2d 945, 130 C.A 2d 
328—Hunt v. Plavsa, 229 P.2d 482, 
103 C.A. 2d 222—B. P. Schulberg 
Productions v. California Employ¬ 
ment Commission, 153 P.2d 404, 66 
C.A.2d 831—Michal v. Adair, 152 P. 
2d 490, 66 C.A.2d 382—Montaldo 

v. Hires Bottling Co., 139 P.2d 666, 
59 C.A.2d 642—Leff v. Knewbow, 
117 P.2d 922, 47 C.A.2d 360—Lin¬ 
coln v. Averill, 117 P.2d 913, 47 
C.A.2d 335—Merron v. Title Guar¬ 
antee & Trust Co., 113 P.2d 481, 
45 C.A.2d 60—Whitney v. Redfern, 
106 P.2d 919, 41 C.A.2d 409—Nor¬ 
ton v. Newerf, 187 P. 57, 45 C.A 
10 . 

(6) Where appeal is taken on the 
judgment roll, only concern of ap¬ 
pellate court is whether the plead¬ 
ings, findings of fact and conclu¬ 
sions of law support the judgment. 
Utah.—Sandall v. Hoskins, 137 P.2d 

819, 104 Utah 50—Gray v. Defa, 
135 P.2d 251, 102 Utah 339, 155 A 
L.R. 495. 

(7) It has been said that where 
the appeal is on a judgment roll 
alone, the review is confined to facts 
presented by findings and admitted 
by pleadings. 

Cal.—MacFarland v. Walker, 181 P. 
248, 40 C.A. 508. 

(8) Where an appeal is taken on 
the judgment roll alone, only suffi¬ 
ciency of the findings to support the 
judgment will be considered. 


1234 



4A C.J.S. APPEAL & ERROR §1154 

and that the appellate court will not consider ques- I tions, 6 ^* 1 ® or which are not found in the abstract 
tions which are not raised in the bill of excep- | 


Cal.—Oakley v. Rosen, 173 P.2d 55, 
76 C.A.2d 310—Derrer v. Keeler 
Gold Mines, 147 P.2d 102, 63 C.A 
2d 606—Cole v. Ladeveze, 31 P.2d 
447, 137 C.A. 748—Callaghan v. Ol¬ 
sen, 207 P. 1014, 58 C.A. 96. 

(9) Whether the findings support 
the judgment may he determined by 
an examination of the judgment roll. 
Cal.—Siedletz v. Griffith, 114 P.2d 

598, 18 C.2d 227—Goldberg v. List, 
79 P.2d 1087, 11 C.2d 389, 116 A. 
L.R. 900. 

California Employment Commis¬ 
sion v. Arrow Mill Co., 114 P.2d 
727, 45 C.A. 2d 668—Edwards v. 
Wilson, 204 P. 39, 55 C.A. 722. 

(10) A decree for defendants could 
not be reversed where the instru¬ 
ment relied on by plaintiff as a deed 
was ambiguous and appeal was on 
the judgment roll alone. 

Cal.—Klopputh v. McCord, 296 P. 
882, 211 C. 734. 

(11) Scope of appeal is not wi¬ 
dened by including in record numer¬ 
ous documents not pertinent to nar¬ 
row issues presented by appeal on 
judgment roll. 

Cal.—Glogau v. Hagan, 237 P.2d 329, 
107 C.A.2d 313—Hunt v. Plavsa, 
229 P.2d 482, 103 C.A.2d 222. 

Questions or matters not considered 

(1) Evidence adduced before trial 
court 

Cal.—Carpenter v. Pacific Mut. Life 
Ins. Co. of California, 89 P.2d 637, 
13 C.2d 306. 

Lewis v. Ferrari, 90 P.2d 384, 
34 C.A.2d Supp. 767. 

Nev.—Burlington Transp. Co. v. Wil¬ 
son, 114 P.2d 1094, 61 Nev. 22. 

(2) Alleged errors in admission or 
exclusion of evidence. 

Cal.—Derrer v. Keeler Gold Mines, 
147 P.2d 102, 63 C.A.2d 606—Lin¬ 
coln v. Averill, 117 P.2d 913, 47 
C.A.2d 335—Clemmens v. Clem- 
mens, 57 P.2d 1351, 14 C.A.2d 31. 

(3) Alleged insufficiency of evi¬ 
dence to support findings. 

Cal.—Mulli v. Mulli, 232 P.2d 556, 
105 C.A.2d 68—Derrer v. Keeler 
Gold Mines, 147 P.2d 102, 63 C.A. 
2d 606—Lincoln v. Averill, 117 P. 
2d 913, 47 C.A.2d 335—Wiley v. 
Wright, 79 P.2d 196, 26 C.A.2d 303. 

(4) Finding as involving merely a 
question of law. 

Cal.—Transportation Guarantee Co. 
v. Jellins, 174 P.2d 625, 29 C.2d 242. 

(5) Omission of trial court to 
make findings. 

Cal.—Lincoln v. Averill, 117 P.2d 913, 
47 C.A.2d 335. 

(6) References made by appellant 
to testimony or to stipulation of 
defendant or to other asserted facts 


of case not appearing in findings or 
from admissions of pleadings. 

Cal.—California Employment Com¬ 
mission v. Black-Foxe Military In¬ 
stitute, 110 P.2d 729, 43 C.A.2d 
Supp. 868. 

(7) Pendency of another action 
based on the same cause of action 
Cal.—Lincoln v. Averill, 117 P.2d 

913, 47 C.A2d 335. 

(8) Other questions or matters. 
Cal.—Carpenter v. Pacific Mut. Life 

Ins. Co. of California, 74 P.2d 761, 
10 C.2d 307, affirmed 59 S.Ct. 170, 
305 U.S. 297, 83 L.Ed. 182, rehear¬ 
ing denied 59 S.Ct. 355, 305 U.S. 
675, S3 L.Ed. 437. 

Boro v. Ruzich, 137 P.2d 51, 58 
C.A.2d 535. 

intimate or probative facts 

(1) On appeal on judgment roll 
alone, only ultimate facts found can 
be considered and not probative facts 
which have no proper place in find¬ 
ings. 

Cal.—Miller v. Pacific Pipeline Const. 
Co., 291 P.2d 534, 138 C.A.2d 187— 
Churchill v. Peters, 134 P.2d 841, 
57 C.A.2d 521—Whitney v. Red- 
fern, 106 P.2d 919, 41 C.A2d 409- 
Breeze v. International Banking 
Corp., 143 P. 1066, 25 C.A 437. 

(2) Findings of probative facts 
will control that of ultimate fact and 
so deprive judgment of support only 
where it clearly appears that ulti¬ 
mate fact found is based on findings 
of probative facts, and it is plain 
that the latter do not justify nor 
support ultimate fact. 

Cal.—Breeze v. International Bank¬ 
ing Corp., supra—Churchill v. 
Peters, supra—Whitney v. Red- 
fern, 106 P.2d 919, 41 C.A.2d 409. 

Conclusiveaess of findings 
■Where an appeal is taken on a 
judgment roll alone, findings of the 
court as to the facts are conclusive. 
Cal.—Transportation Guarantee Co. 
v. Jellins, 174 P.2d 625, 29 C.2d 242. 

Turner & Dahnken v. Bauer, 152 
P. 308, 28 C.A. 311. 

Judgment roll and bill of exceptions 

Where judgment on merits is be¬ 
ing reviewed, consideration is limit¬ 
ed to contents of judgment roll and 
bill of exceptions as settled by trial 
court. 

Nev.—Wittenberg v. Wittenberg, 55 
P.2d 619, 56 Nev. 442. 

Validity of statute 

On appeal on judgment roll alone, 
in action attacking validity of stat¬ 
ute, validity is determined from stat¬ 
ute itself without aid of factual 
background except as appears from 
findings of fact. 

Mont.—Associated Merchants of 
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Montana v. Ormesher, 86 P.2d 1031, 
107 Mont. 530. 

67.10 Fla.—Miami Jockey Club v. 

Aiken, 163 So. 51, 120 Fla. 544. 
Ga.—J. R. Watkins Co. v. Fricks, 78 
S.E.2d 2, 210 Ga. 83, conformed to 
79 S.E.2d 5S6, 89 Ga.App. 329— 
O'Neill v. Ramsey, 88 S.E. 194, 
144 Ga. 830. 

Hardm v. Knox Corp., 92 S.E. 
2d 249, 93 Ga.App. 491—Williams 
v. McElroy, 133 S.E. 297, 35 Ga. 
App. 420. 

Ky.—Harned v. Smoot, 209 S.W.2d 
485, 306 Ky. 813—Cincinnati, N. 

O. & T. P. Ry. Co. v. Alexander, 
272 S.W. 886, 209 Ky. 338. 

Me.—Inhabitants of Town of Owls 
Head v. Dodge, 121 A2d 347, 151 
Me. 473—Profenno v. Community 
Oil Co., 107 A. 2d 772—Mac Motor 
Sales v. Pate, 90 A.2d 460, 14S Me. 
72—Appeal of Crockett, 154 A. 180, 
130 Me. 135—Hamilton v. Wilcox, 
140 A 201, 126 Me. 529. 

Mass.—Jones v. Hayden, 50 N.E.2d 
776, 314 Mass. 519—De Cristfaro 
v. Boston Elevated Ry. Co., 33 N. 
E.2d 971, 304 Mass. 680. 

Mo.—Rafferty v. Levy, App., 153 S. 
W.2d 765. 

Neb.—Einot, Inc. v. Einot Sales Co., 
51 N.W.2d 791, 155 Neb. 323. 

Nev.—Wittenberg v. Wittenberg, 55 

P. 2d 619, 56 Nev. 442. 

Ohio.—In re Hutson’s Estate, 133 N. 
E.2d 347, 165 Ohio St. 115. 

Taylor v. Ross, App., 78 N.E.2d 
395, reversed on other grounds 83 
N.E.2d 222, 150 Ohio St. 448, 10 
A.L.R.2d 377. 

R. I.—Labonte v. Alvernaz, 132 A 
732, 47 R.I. 226. 

S. C.—Nalley v. Metropolitan Life 
Ins. Co., 182 S.E. 301, 178 S.C. 183. 

Tenn.—Arkansas Fuel Oil Co. v. Tan¬ 
ner, 260 S.W.2d 286, 195 Tenn. 553. 

Kohn v. Ball, 254 S.W.2d 755, 36 
Tenn.App. 281. 

Tex.—Walker v. Great Atlantic & 
Pacific Tea Co., 112 S.W.2d 170, 131 
Tex. 57. 

Cavaness v. General Corp., Civ. 
App., 272 S.W.2d 595, error re¬ 
fused no reversible error—Ray¬ 
burn v. Giles, Civ.App., 182 S.W. 
2d 9. 

Utah.—Murphy Wholesale Grocery 
Co. v. Skaggs, 248 P. 127, 67 Utah 
487. 

Va.—Piedmont Mt. Airy Guano Co. v. 
Buchanan, 131 S.E. 793, 146 Va. 
617. 

Reviewing court looks strictly to 
the bill of exceptions and its proper 
exhibits for evidence on the trial. 
Ala.—Byrd v. .Etna Life Ins. Co., ( 
165 So. 109, 27 Ala.App. 1, cer¬ 
tiorari denied 165 So. 110, 231 Ala. 
458. 
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of the record prepared by, or at the direction of, | the counsel for appellant , 6 '* 15 or in the case stat- 


Inquiry limited to contents of bill \ 

(1) A statement, in the bill of ex- ! 
ceptions, that the question for deci¬ 
sion was whether the executrix prop¬ 
erly paid a certain debt out of the 1 
assets of the estate, limits inquiry 
to such question. 

Ala.—Morgan v. Watkins, 108 So. 

561, 214 Ala. 671. 

(2) No consideration can be given 
questions raised in exceptions pen¬ 
dente lite where the original bill of 
exceptions contained no reference to 
the rulings excepted to therein. 

Ga.—Herrington v. Moore, 165 S.E. 

86 if 4o Ga.App. 626. 

(3) A ruling on a motion to sup¬ 
press depositions is not presented 
for review, where the bill does not 
contain any such motion or excep¬ 
tion to the rulmg thereon; that the 
motion and ruling thereon are in the 
record, and the clerk has written 
an exception to the ruling, does not 
save the question for review. 

Ill.—Luce v. Armstrong, 1ES Ill.App. 

248. 

(4) Improper statements of coun¬ 
sel are not saved for review, where 
the bill of exceptions did not con¬ 
tain any statements of counsel. 

Ill.—Barnes v. Barnett, 18S Ill.App. 

32. 

(5) Where transcript of the pro¬ 
ceedings at the trial is not included 
in the bill of exceptions, rulings of 
the court during the trial are not re- 
viewable. 

Utah.—State v. Kranendonk, 9 P.2d 

176, 76 Utah 239. 

(6) Arguments based on docu¬ 
ments, rulings, or evidence not made 
part of the exceptions cannot be con¬ 
sidered. 

Mass.—Barnes v. City of Springfield, 

168 N.E. 78. 268 Mass. 497, cer¬ 
tiorari denied 50 S.Ct. 246, 281 U.S. 

732, 74 L.Ed. 1148. 

(7) Where a bill of exceptions 
fails to show an exception to the 
overruling of a motion for new trial, 
and fails to disclose that any ex¬ 
ceptions were taken by defendants to 
the giving of any of plaintiff’s in¬ 
structions, the appellate court can¬ 
not consider any errors except those 
appearing on the face of the record 
proper. 

Mo.—Groffmann v. Sander, App., 237 

S.W. 826. 

(8) Where there is no brief of 
evidence and documentary evidence 
is merely referred to in bill of ex¬ 
ceptions, the court of appeals can 
consider it only so far as the con¬ 
tents of documents are disclosed by 
recitals of the bill. 

Ga.—Dr. Shoop’s Laboratories v. 

Davis, 94 S.E. 822, 21 Ga.App. 623. 

(9) Where a case is heard with¬ 


out a jury with right of exceptions 
to matters of law duly reserved, and 
exceptions are brought, the review¬ 
ing r ourt cannot go beyond the bill 
of exceptions. 

Me.—Merriman v. Thomas, 177 A. 
615, 133 Me. 326. 

Questions decided in light of entire 
record 

(1) The reviewing court must de¬ 
cide the questions presented by a bill 
of exceptions in the light of the 
entire record before the court. 

Ga.—-Crowley v. Varn, 84 S.E.2d 89, 

90 Ga.App. 646. 

(2) Where a bill of exceptions is 
properly made a part of the record, 
the review extends to the bill as well 
as to a review of the record proper. 
Mo.—Lewis v. Kansas City, 122 S.W. 

2d S52, 233 Mo.App. 341. 

Claims considered as far as shown 

(1) Where, although some excep¬ 
tions did not show the specific er¬ 
ror claimed, several exceptions could 
be considered as doing so, reviewing 
court would consider the claims 
made in the bill of exceptions as far 
as shown. 

Me.—Inhabitants of Town of Owls 
Head v. Dodge, 121 A2d 347, 151 
Me. 473. 

(2) Where the bill of exceptions 
contained all of the evidence offered 
at the trial but the record did not 
contain certain affidavits offered in 
urging a motion for new trial, the 
appellate court would review those 
assignments of error that were based 
on the bill of exceptions. 

Tenn.—Southern Ry. Co. v. Under¬ 
wood, 8 Tenn.App. 142. 

Availability of contention that no 
record made 

An exceptant, failing to include 
entire record in bill of exceptions, 
cannot claim that no record was 
made, as such record is necessary 
to preservation of his rights. 

Me.—Edwards v. Williams’ Estate, 
28 A2d 560, 139 Me. 210. 

Transcript referred to by bill of ex¬ 
ceptions 

(1) The transcript referred to by 
the bill of exceptions for designated 
purposes will not be considered for 
other purposes. 

Vt—Butler v. Favereau, 166 A. 1, 
105 Vt. 382—Plant v. Ahlberg, 156 
A. 535, 104 Vt. 16. 

(2) A bill of exceptions stating 
that exceptions to evidence are 
shown by the official transcript 
which controls but need not be print¬ 
ed, limits the use of the transcript 
to examination of questions raised 
during hearing on the merits. 

Vt.—Plant v. Ahlberg, supra. 

Cross bill of exceptions 
Where a cross bill of exceptions 
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assigned error on exceptions pen¬ 
dente lite to the overruling of the 
trial court of a specified plea of 
res judicata, which is set out in the 
record, yet where the record of a 
former suit is not set forth in the 
bill of exceptions or in the brief of 
the evidence, or in any way properly 
authenticated, the cross bill cannot 
be considered. 

Ga.—Covin v. Cairo Banking Co., 101 
S.E. 304, 24 Ga.App. 510. 

67.15 Mo.—Field v. National City 
Bank of St. Louis, 121 S.W.2d 769, 
343 Mo. 419. 

Exception omitted from abstract 
of record will not be discussed. 

Or.—Gerlmger v. Frank, 145 P. 1069, 
74 Or. 517. 

Documents not appearing in abstract 

(1) An assignment of error based 
on a document not appearing in the 
abstract will not be considered. 

Colo.—Zall Jewelry Co. v. Stoddard, 

190 P. 506, 68 Colo. 395. 

(2) The effect of a bill was held 
not to be considered on appeal, where 
the abstract of record does not show 
that it was admitted in evidence. 

Mo.—Landreth Machinery Co. v. 

Roney, 171 S.W. 681, 185 Mo.App. 
474. 

(3) Although on appeal defendant 
carrier relied on an alleged provision 
in the bill of lading, no effect can be 
given the provision where it did not 
appear in the abstract. 

Mo.—Ryley-Wilson Grocer Co. v. St. 
Louis & S. F. R. Co., App. # 184 S. 
W. 915. 

Refusal to direct verdict 

Where refusal to direct a verdict 
was neither abstracted nor covered 
by errors, assigned, no question was 
presented for review. 

Ill.—Herman v. Heuer, 208 Ill.App. 
404. 

Abstract not showing ruling com¬ 
plained of was made did not disclose 
any basis for appeal. 

Iowa.—Shackelford v. District Tp. of 
Beaver, Polk County, 212 N.W. 467, 
203 Iowa 243. 

Cross errors assigned on dismissal 
of cross bill cannot be considered on 
appeal from a decree dismissing the 
original bill, in the absence of ab¬ 
stract of cross bill. 

III.-—Harrin v. McCarthy, 171 N.E. 
621, 339 Ill. 530. 

Examination of entire record 

(1) The reviewing court need not, 
in the absence of an adequate ab¬ 
stract, search the record to discover 
grounds for reversal. 

Ill.—Forster v. Sheridan Trust & 
Savings Bank, 257 Ill.App. 463. 

(2) The record will not be exam¬ 
ined to find grounds for reversal, but 
failure to abstract necessary parts 
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ed , 67-20 settled statement , 67-25 or statement of 
facts . 67-30 

For a question to be reviewed the record or the 
requisite part thereof must contain or set forth 


such matters relating thereto as will enable the 
court to determine whether or not there is error in 
respect thereto . 68 The error complained of must be 


of the record constitutes waiver of 
objection. 

Ill.—Village of Crotty v. Domm, 170 
N.E. 308, 338 Ill. 228. 

Smith v. Smith, 125 N.E.2d 693, 
5 Ill.App.2d 383—Derkers v. 
Vaughan Co., 109 N.E.2d 262, 348 
Ill.App. 407—Kohler v. City of 
Kewanee, 53 N.E.2d 479, 321 Ill. 
App. 479. 

(3) Where the abstract does not 
show objections made in the court 
below, the supreme court does not 
search the record to ascertain the 
issues. 

Ill.—People v. Raboin, 146 N.E. 538, 
316 Ill. 75. 

(4) It is not the duty of the court 
to examine the original pleadings 
and the original transcript, but it is 
the duty of counsel preparing the 
abstract of record to prepare such 
an abstract as will present every 
Question which it is desired that the 
court shall review. 

Ariz.—Dickson v. Bank of Chandler, 
215 P. 926, 25 Ariz. 243. 

(5) Supreme court will examine 
entire record, however, for purpose 
of enabling lower court properly to 
proceed, although there is only 
enough in the abstract to require 
court to pass on sufficiency of com¬ 
plaint, and action of trial court in 
rendering judgment in view of 
amount involved and importance of 
Question of procedure involved. 

Ill.—Department of Finance v. Gold¬ 
berg, 19 N.E.2d 593, 370 Ill. 578. 

Abandonment of ground of appeal 
A ground of appeal without evi¬ 
dence in the abstract on the issue 
is treated as abandoned. 

Mo.—Scanland v. Walters, 26 S.W.2d 
603, 324 Mo. 1084. 

No reversal for errors not appearing 
No judgment will be reversed for 
errors which are not made to appear 
by the abstract. 

Ill.—Jenkins v. Dahey, 216 IlLApp. 
613. 

Ziimitation by abstract of record 
Ill.—O’Brien v. Musfeldt, 102 N.E. 
2d 173, 345 Ill.App. 12. 

Where sufficiency of appellant’s 
abstract was not raised on appeal in 
an action tried to the court, the 
case must be determined on the find¬ 
ings of the trial court and the ab¬ 
stract. 

Wash.—Egholm v. Williams, 143 P. 
152, 81 Wash. 609. 

67.20 Pa.—Union County v. North¬ 
umberland County, 126 A.„ 197, 281 
Pa. 62. * 


Case-made 

Legal effect of conveyances not 
included in case-made could not be 
considered on appeal, even though 
parties stipulated as to fact of such 
conveyances and made appropriate 
recording references. 

Okl.—Elliott v. Berry, 245 P.2d 726, 
206 Okl. 594. 

Statement of questions involved 

(1) The supreme court will con¬ 
sider only points comprehended in, 
or suggested by, a statement of the 
questions involved. 

Pa.—Spang v. Mattes, 97 A. 1026, 
253 Pa. 101. 

(2) A question not raised in appel¬ 
lants’ statement of questions involv¬ 
ed, will not be considered. 

Pa.—Sladkin v. Greene, 59 A.2d 105, 
359 Pa. 528. 

67.25 Cal.—Greenwald v. Royal In- 
dem. Co., 245 P.2d 1115, 112 C.A.2d 
183. 

N.D.—Henry v. Henry, 46 N.W.2d 
701, 77 N.D. 845. 

Settled state of case 

The reviewing court is restricted 
on appeal to settled state of case, 
and will not consider question which 
was not raised by it. 

N.J.—David MacGregor Co. v. Brei- 
bart, 33 A.2d 605, 130 N.J.Law 428 
—Hyman v. Hild, 15 A.2d 326, 125 
N.J.Law 265. 

67.30 Tex.—Downs v. Farmers’ 
Grain & Implement Co., Civ.App., 
36 S.W.2d 292. 

Considered in connection with action 
of court 

A statement of facts, containing 
only evidence on motion for new tri¬ 
al, can be considered only in connec¬ 
tion with the action of the court 
thereon. 

Tex.—Schulz v. Boyd, Civ.App., 32 
S.W.2d 483. 

Questions not within facts stated 

(1) Questions raised on appeal, but 
not within the facts stated, must be 
disregarded. 

Mo.—Denny v. Guyton, 40 S.W.2d 
562, 327 Mo. 1030. 

(2) The terms of a receipt issued 
by defendant compress company to 
plaintiff for cotton delivered, not be¬ 
ing set out in the statement of facts, 
the court on appeal cannot discuss 
the effect of receipt. 

Tex.—Jackson v. Greenville Compress 
Co., Civ.App., 202 S.W. 324. 

Point not supported by any appro¬ 
priate statement will be disregarded. 
Tex.—Rayburn v. Giles, Civ.App., 182 
S.W.2d 9, error refused. 
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Wash.—Dolby v. Fisher, 95 P.2d 369, 1 
Wash. 2d 1S1. 

Cross assignment of error will not 
be considered, where there is nothing 
m the statement of facts certified by 
the lower court relative to the mat¬ 
ter on which based. 

Va.—Richmond Mortgage & Loan Cor¬ 
poration v. Rose, 128 S.E. 604, 142 
Va. 342. 

Support of findings 
Where an agreed statement of facts 
admitted the sufficiency of evidence 
to support the jury’s findings, a con¬ 
tention that the evidence negatived 
the jury’s finding was not reviewable 
Tex.—Downs v. Farmers’ Grain & Im¬ 
plement Co., Civ.App., 36 S.W.2d 
292. 

Errors assigned in bill of exceptions 
Where errors assigned in a bill of 
exceptions are such as cannot be de¬ 
termined from the record without a 
consideration of an alleged agreed 
statement of facts specified in the 
bill of exceptions but not approved 
by the judge or ordered filed, and 
which is sent up, the judgment of the 
court below must be affirmed. 

Ga.—Continental Life & Health Ins. 
Co. v. Hand, 101 S.E. 193, 24 Ga. 
App. 476. 

68- Ala.—Wilson v. Wilson, 19 So.2d 
399, 246 Ala. 120—Alabama Power 
Co. v. City of Sheffield, 166 So. 797, 
232 Ala. 53, followed in Alabama 
Power Co. v. City of Tuscumbia, 
166 So. 799, 232 Ala. 56—Alabama 
Power Co. v. City of Sheffield, 166 
So. 797, 232 Ala, 53, followed in 
Alabama Power Co. v. City of Tus¬ 
cumbia, 166 So. 799, 232 Ala. 56— 
Malcomb v. Robinson, 161 So. 510, 

230 Ala. 474—Meador-Pasley Co. v. 
Owen, 133 So. 35, 222 Ala. 392- 
Great American Ins. Co. v. Pear¬ 
son, 127 So. 233, 220 Ala. 664— 
Woodall v. Malone-Harrison Motor 
Co., 122 So. 357, 219 Ala. 366— 
Cochran v. Henard, 108 So. 515, 214 
Ala. 612—Walker v. Allendale Land 
Co., 132 So. 904, 202 Ala. 457. 

Ariz.—Bigler v. Welker, 141 P. 124, 16 
Ariz. 44. 

Ark.—Brooks v. McSpadden, 244 S.W. 

2d 144, 219 Ark. 718. 

Cal.—City of San Diego v. Andrews, 

231 P. 726, 195 C. 111. 

Luna v. Ames, 239 P.2d 18, 108 
C.A.2d 546—Kipp v. Warriner, 195 
P.2d 888, 86 C.A.2d 814—People v. 
Buckles, 134 P.2d 8, 57 C.A.2d 76- 
Price v. Mason-McDuffie Co., 122 P. 
2d 971, 5Q C.A.2d 320—Guy Coburn, 
Inc., v. Tiffany Productions, 99 P. 
2d 569,‘37 C.A.2d 410—Dunphy v. 
Guaranty Building & Loan Ass’n, 
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53 P.2d 1036, 11 C.A 2d 410—Zim- ] 
mer Const. Co. v. "White. 47 P.2d 
10S7, 8 C.A.2d 672—Rowe v. Policy 
Holders Life Ins. Ass’n. 21 P.2d 
443, 131 C.A. 330—Vail v. Pacific 
Fish Products Co., 243 P. 869. 76 C. 
A. 58—Mallett v. Doherty, 231 P. 
1005, 69 C.A. 653—Ross v. Burr, 
230 P. 986, 69 C.A. 2S6—Smith v. 
Meade, 171 P. 815, 36 C.A. 173. 

Colo.—Montgomery v. City and Coun¬ 
ty of Denver, 80 P.2d 434, 102 Colo. 
427—John F. Rice Lumber Co v. 
Chipeta Mining, Milling & Smelting 
Co., 234 P. 1066, 77 Colo. 133- 
East Denver Municipal Irr. Dist. v. 
Altura Farms Co., 154 P. 100, 60 
Colo. 452. 

Conn.—Gaul v. Baker, 143 A. 51, 108 
Conn. 173—Thompson v. Main, 129 
A. 786, 102 Conn. 640. 

Fla.—Lott v. City of Orlando, 196 So. 
313, 142 Fla. 338—Welbom v. Saw¬ 
yer, 67 So. 83, 68 Fla. 308. 

Ga.—Sorrell v. British American 
Mortgage Co., 97 S.E. 441, 148 Ga. 
513. 

Clark v. Sapp, 169 S.E. 692, 47 
Ga.App. 91—Bolton v. Union Bank¬ 
ing Co., 131 S.E. 107, 34 Ga.App. 
485—Covin v. Cairo Banking Co., 
101 S.E. 304, 24 Ga.App. 510. 
Idaho.—De Barre v. Tway, 270 P. 
618, 46 Idaho 474—Hayes v. Inde¬ 
pendent School Dist. No. 9, Twin 
Falls County, 262 P. 862, 45 Idaho 
464—Munn v. Twin Falls Canal 
Co., 252 P. 865, 43 Idaho 198. 

I1L—Campbell v. Illinois Commerce 
Commission, 165 N.E. 790, 334 Ill. 
293—People v. Klee, 118 N.E. 754, 
282 Ill. 440—Lake County v. West¬ 
er ft eld. 112 N.E. 308, 273 Ill. 124, 
Ann.Cas.l918E 102—McCracken v. 
City of Joliet, 111 N.E. 131, 271 Ill. 
270, Ann.Cas.l917D 144. 

Kennedy v. Laurence* 228 Ill. 
App. 199—Stauber v. Stauber, 217 
Ul.App. 365—W. D. Chemical Co. v. 
Thomas, 187 Ill.App. 607—Randall 
v. Whittingham, 185 Ill.App. 388. 
See Shreffier v. Fuller, 208 Ill.App. 
630—Herman v. Heuer, 208 Ill.App. 
404. 

Ind.—National City Bank v. Parr, 
185 N.E. 904, 205 Ind. 108, 95 A.L. 
R. 958. 

State ex rel. Department of Fi¬ 
nancial Institutions of Indiana v. 
Topf’s Estate, 13 N.E 2d 884, 105 
Ind.App. 705—State ex rel. Depart¬ 
ment of Financial Institutions of 
Indiana v. Topf’s Estate, 13 N.E.2d 
883, 105 Ind.App. 530—Richards v. 
Bingham, 118 N.E. 372, 66 Ind.App. 
420. 

Iowa.—Ross v. Automobile Ins. Co. 
of Hartford, Conn., 292 N.W. 813, 
228 Iowa 668—Hutchins v. Hanna, 
159 N.W. 199—Dennis v. Inde¬ 
pendent School Dist. of Walker, 
148 N.W. 1011. 

Kan.—Lambert v. Rhea, 4 P.2d 419, 
134 Kan. 10. 

Ky.—Board of Councilmen of City of 
Frankfort v. Pattie, 12 S.W,2d 


1108, 227 Ky. 343—Willis v. War¬ 
ren, 283 SAV. 1061, 214 Ky. 511. 

Patterson v. Million, 11 Ky.Op. 
434, 

La.—Harris v. George W. Signor Tie 
Co., Limited, 120 So. 663, 10 La. 
App. 169. 

Me.—Appeal of Bronson, 11 A. 2d 613, 
136 Me. 401—Jones v. Jones, 8 A. 
2d 141, 136 Me. 23 S—Sawyer v. 
Hillgrove, 146 A. 705, 125 Me. 230. 
Md.—Johnson v. Johnson, 86 A. 2d 
520, 199 Md. 329. 

Mass.—Iris v.‘ Town of Hingham, 22 
N.E.2d 13, 303 Mass. 401—Vengrow 
v. Grimes, 174 N.E. 505, 274 Mass. 
278—Gardiner v. Everett, 134 N.E. 
372, 240 Mass. 536—Posell v. Hers- 
covitz, 130 N.E. 69, 237 Mass. 513— 
Albright v. Sherer, 111 N.E. 711, 
223 Mass. 39. 

Mich.—Altfather v. Bloom, 1S8 N.W. 
428, 218 Mich. 582—Goldstein v. 
Applebaum, 183 N.W. 27, 214 Mich. 
538—Schneider v. City of Grand 
Rapids, 179 N.W. 285, 211 Mich. 
399 —Frederick v. Hillebrand, 165 
N.W. 810, 199 Mich. 333—Steward 
v. Traverse City State Bank, 153 
N.W. 793, 187 Mich. 387. 

Hiss.—Seward v. West, 150 So. 364, 
168 Miss. 376. 

Mo.—Barnett v. Hastain, 256 S.W. 
750—Keaton v. Hamilton, 211 S.W. 
29, 277 Mo. 540—Rutledge v. Mis¬ 
souri Pac. R. Co., 19 S.W. 38, 110 
Mo. 312. 

Smith v. Via, App., 74 S.W.2d 
97—McClure v. H. R. Ennis Real 
Estate & Investment Co., App., 
19 S.W. 2d 531—Brown v. Tully, 
App., 220 S.W. 1012—Internation¬ 
al Text-Book Co. v. O’Dell, App., 
200 S.W. 704—Fitzgerrell v. Fed¬ 
eral Trust Co., App., 187 S.W. 600 
—Toberman, Mackey & Co. v. Gid- 
Iey, App., 187 S.W. 593—Fleming 
v. Meals, 179 S.W. 743, 192 Mo.App. 
38—Oliver v. Epperson, 172 S.W. 
424, 186 Mo.App. 622—Sturdivant 
Bank v. Wright, 168 S.W. 355, 184 
Mo.App. 164. 

Mont.— Corpus Juris Secundum quot¬ 
ed in Francis v. Heidel, 68 P.2d 
583, 585, 104 Mont. 580—Roecher 
v. Commercial Nat. Bank, 289 P. 
388, 87 Mont. 570. 

Neb.—Yonda v. Royal Neighbors of 
America, 148 N.W. 926, 96 Neb. 
730. 

N.J.—Tuttle v. Apgar, 96 A. 96, 88 
N.J.Law 742—Blanchard Bros. v. 
Beveridge, 92 A. 384, 86 N.J.Law 
561. 

N.M.—Heirich v. Howe, 171 P.2d 312, 
50 N.M. 90—West Texas Loan Co. 
v. Montgomery, 200 P. 681, 27 N.M. 
296—Loftus v. Johnson, 170 P. 49, 
23 N.M. 546. 

N.Y.—Hardin v. Morgan Lithograph 
Co., 160 N.E. 388, 247 N.Y. 332. 

Selwyn-Brown v. Superno Co., 
168 N.Y.S. 918, 181 App.Div. 420— 
O’Connall v. Thompson-Starrett 
Co., 76 N.Y.S. 296, 72 App.Div. 47. 
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Vayne v. Mosson, 156 N.Y.S. 274, 
92 Misc. 447. 

N.C.—Jones v. Candler, 145 S.E. 691, 
196 N.C. 382. 

ND.—Parsons v. Rowell, 173 N.W. 
761, 42 N.D. 441. 

Ohio.—Roscoe v. Kolb, 113 N.E.2d 
746, 93 Ohio App. 352—Meyers v. 
Jones, App., 61 N.E.2d 509—Balti¬ 
more & O. S. W. R. Co. v. Mueller, 
164 N.E. 53S, 30 Ohio App. 206— 
McClain v. Lyon, 156 N.E. 529, 24 
Ohio App. 279. 

Okl.—Turner v. Sooner Oil & Gas 
Co., 243 P.2d 701, 206 Okl. 344- 
In re Clinton’s Guardianship, 54 P. 
2d 609, 176 Okl. 113—Tandy v. 
Garvey, 242 P. 546, 115 Okl. 214- 
Chan osky v. State, 153 P. 131, 52 
Okl. 476—Walker v. Board of 
Com’rs of Grant County, 144 P. 
793, 44 Okl. 350—Morris v. Caulk, 
144 P. 623, 44 Okl. 342. 

Or.—Metzler-Hegsted Lumber Co. v. 
Farmers’ Union Warehouse & Mer¬ 
cantile Co., 153 P. 56, 78 Or. 551. 

Pa.—Pennsylvania Trust Co. v. Dein- 
inger, 172 A. 695, 315 Pa. 278, 94 
A.L.R. 364—Popper v. Rosen, 140 
A. 774, 292 Pa. 122. 

In re Vosburgh’s Estate, 84 Pa. 
Super. 10. 

R. I.—McCoart v. Rhode Island Co., 
108 A. 585. 

S. C.—Dickert v. iEtna Life Ins. Co., 
ISO S.E. 462, 176 S.C. 476—Tunstall 
v. Lerner Shops, 159 S.E. 386, 160 
S.C. 557—Due v. Seel, 131 S.E. 778, 
134 S.C. 10—Berry v. Caldwell, 114 
S.E. 405, 121 S.C. 418. 

S.D.—Huempfner v. Bailly, 156 N.W. 
78, 36 S.D. 533. 

Tenn.—Bowers v. Springfield Fire & 
Marine Ins. Co., 108 S.W.2d 798, 21 
Tenn.App. 227. 

Tex.—First Nat. Bank v. Guaranty 
Bond State Bank, Com. App., 23 
S.W.2d 312. 

Devereaux v. Daube, Civ.App., 
185 S.W.2d 211—Reynolds v. San- 
del, Civ.App., 142 S.W.2d 527- 
Morris v. A1 worth, Civ. App., 32 
S.W.2d 238—Clark v. W. L. Pear¬ 
son & Co., Civ.App., 26 S.W.2d 382, 
affirmed 39 S.W.2d 27, 121 Tex. 34 
—Parvin v. Byers, Civ.App., 16 S. 
W.2d 914—City of Waco v. Grimes, 
Civ.App., 279 S.W. 312—A. J. An¬ 
derson Co. v. Kinsolving, Civ.App., 
262 S.W. 150—U. S. Fidelity &. 
Guaranty Co. v. Henderson Coun¬ 
ty, Civ.App., 253 S.W. 835, affirmed 
Com.App., 276 S.W. 203, motion 
overruled, Com.App., 276 S.W. 1119 
—Swann v. Mills, Civ.App., 219 S. 
W. 850, dismissed for want of ju¬ 
risdiction—Texas Employers’ Ins. 
Ass'n v. Downing, Civ.App., 218 S- 
W. 112, error refused—Owosso 
Mfg. Co. v. Chicago, R. I. & P. R- 
Co., Civ.App., 203 S.W. 815. 

Utah.—Conover v. Board of Ed. of 1 
Nebo School Dist., 267 P.2d 768,. 
1 Utah 2d 375—Perry Irr. Co. v. 
Thomas, 278 P. 535, 74 Utah 193- 
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founded on, or borne out by, the 

Wash.—Easley v. Elmer, 172 P. 575, 
101 Wash. 408. 

Wis.—Ritchie v. City of Green Bay, 
254 N.W. 113, 215 Wis. 433, 95 
A.L.R. 1081. 

4 C.J. p 521 note 76. 

Change of theory 

Where a “change of theory” is 
urged in the supreme court, such 
change is a question of fact, and 
must appear of record to be deter¬ 
mined as such fact. 

Okl.—Graves v. Jacobs, 217 P. 871, 
92 Okl. 62. 

Effect of omissions 

(1) In the absence of the instruc¬ 
tions, the only questions on appeal 
are whether the pleadings support 
the judgment and whether the ver¬ 
dict is warranted by the proof. 

Ky.—Pennyroyal Fair Ass'n v. Hite, 

243 S.W. 1046, 195 Ky. 732. 

(2) Where there is no motion and 
grounds for a new trial in the rec¬ 
ord on appeal from a judgment for 
plaintiff, nothing can be reviewed 
except the sufficiency of the petition 
and of the evidence to support the 
judgment. 

Ky.—Roberts' Cotton Oil Co. v. 
Dodds & Johnston, 174 S.W. 485, 
163 Ky. 695. 

(3) Where there are no special 
findings, motion for new trial, or 
bill of exceptions, the only question 
presented is the sufficiency of the 
pleadings to support the judgment. 
Neb.—Gibson v. Sherman County, 

149 N.W. 107, 97 Neb. 79. 

(4) Where there is no bill of ex¬ 
ceptions in the case, the only mat¬ 
ters before the supreme court are 
the pleadings and findings of the 
trial court. 

Or.—Kay v. City of Portland, 154 
P. 750, 79 Or. 146. 

(5) On appeal on record embrac¬ 
ing only pleadings and findings, the 
only question involved is whether 
the judgment is supported by facts 
ascertained by court and admissions 
in pleadings. 

Or.—Neilson v. Title Guaranty & 
Surety Co., 159 P. 1151, 81 Or. 422. 

(6) Although the record does not 
.contain the original petitions in con¬ 
solidated actions, where plaintiff’s 
motion to withdraw its announce¬ 
ment of ready for trial stated “suit 
was instituted February 19, 1915,” 
it cannot be said there was not suf¬ 
ficient showing of the time of com¬ 
mencement of the action to warrant 
the appellate court in holding the 
action barred by limitations. 

-Tex.—City of Ft. Worth v. Rosen, 
Civ.App., 203 S.W. 84, affirmed, 
Com.App., 228 S.W. 933. 

(7) Where assignments of error 
-in the record do not present matters 
-covered by "the motion for new trial 


indicated in argument, such matters 
will not be considered. 

Ala.—Sovereign Camp, W. O. W., v. 
Craft, 99 So. 167, 210 Ala. 683. 

Foreign law 

Where a Pennsylvania decedent 
died owing money to a West Vir¬ 
ginia bank, which, under West Vir¬ 
ginia law, had the right to set off 
against any deposit in its custody 
debts of the depositor, the appellate 
court cannot consider the West Vir¬ 
ginia law, where there is nothing on 
the record to advise it as to what 
the law is. 

Pa.—In re Vosburgh’s Estate, 84 Pa. 
Super. 10. 

Bill of exceptions, case, or statement 
of facts 

(1) A bill of exceptions must 
show what occurred in the trial to 
eliminate controversy on that sub¬ 
ject and enable the appellate court 
to pass on the propriety of the rul¬ 
ings. 

Ky.—Allgeyer v. Allgeyer’s Ex’rs, 
51 S.W.2d 445, 244 Ky. 450. 

(2) The excepting party must set 
forth in the bill of exceptions 
enough to enable the court to deter¬ 
mine that the rulings excepted to 
are erroneous and prejudicial. 

Me.—Blanchette v. Miles, 27 A.2d 
396, 139 Me. 70—Willey v. Maine 
Cent. R. Co., 18 A.2d 316, 137 Me. 
223, certiorari denied 62 S.Ct. 85, 
315 U.S. 612, 86 L.Ed. 492—Feltis 
v. Lincoln County Power Co., 112 
A. 906, 120 Me. 101. 

Mass.—Sears, Roebuck & Co. v. 
Hinde, 3 N.E.2d 234, 295 Mass. 
110 . 

(3) Where appellant’s abstract 
statement, brief, and argument did 
not disclose that her motion for a 
new trial was preserved in a bill of 
exceptions, the court could decline 
to consider any question not appear¬ 
ing by the record proper. 

Mo.—Jodd v. Mehrtens, 171 S.W. 322, 
262 Mo. 391. 

(4) A bill of exceptions, consist¬ 
ing of a verbatim report of the tes¬ 
timony, the objections of counsel, 
and the rulings of the court, will be 
considered only to determine wheth¬ 
er a nonsuit or directed verdict was 
properly granted. 

Or.—Norman v. Ellis, 143 P. 1112, 
74 Or. 168—Smith v. Kinney, 143 
P. 901, 72 Or. 514, rehearing de¬ 
nied 143 P. 1126, 72 Or. 514. 

(5) A bill of exceptions not set¬ 
ting out the matter on which the 
ruling was made is insufficient, a 
mere reference to other parts of the 
transcript being insufficient. 

Nev.—Mooney v. Newton, 187 P. 721, 
43 Nev. 441. 

(6) A direct bill of exceptions, not 
containing all material evidence, or 
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a brief thereof approved by the 
trial judge, cannot be considered by 
the appellate court. 

Ga.—Adams v. Hill, 140 S.E. 786, 37 
Ga.App. 489. 

(7) A bill of exception must state 
the circumstances or evidence neces¬ 
sary to explain a ruling, notwith¬ 
standing a statutory provision that 
no particular form of w r ords should 
be required in a bill of exception. 
Tex.—Chicago, R. I. & G. Ry. Co. v. 

Harris, Civ.App., 28 S.W.2d 611. 

(8) A bill of exception must dis¬ 
close sufficient facts to show that 
the court’s alleged error was not 
merely abstract error. 

Tex.—Chicago, R. I. & G. Ry. Co. 
v. Harris, supra. 

(9) The supreme court is not 
bound to help out an obscure and 
uncertain statement in a bill of ex¬ 
ceptions to aid an assignment of er¬ 
ror framed upon it. 

Conn.—Noll v. Moran, 109 A. 241, 94 
Conn. 452. 

(10) Where no statement of facts 
is filed within the statutory time, 
the questions presented on appeal 
must be governed by the pleadings, 
findings of fact, conclusions of law, 
and judgment of the trial court. 
Wash.—Cook v. Washington-Oregon 

Corporation, 146 P. 156, 84 Wash. 
68, remittitur corrected 149 P. 325, 
84 Wash. 68. 

Only the record proper was before 
the appellate court for consideration, 
where the bill of exceptions con¬ 
tained only a motion for new trial. 
Mo.—Eubanks v. Missouri Nat. Life 
Ins. Co., 24 S.W.2d 715, 223 Mo. 
App. 1095. 

Record insufficient 
A record, whose accuracy depends 
on recollection of appellant’s coun¬ 
sel, will not permit unrestricted ap¬ 
pellate review, where appellee ob¬ 
jects to its sufficiency. 

Kan.—Wyckoff v. Brown, 11 P.2d 
720, 135 Kan. 467. 

Record held sufficient 
Kan.—Pease v. Snyder, 240 P.2d 
134, 172 Kan. 257. 

Record held not to support conten¬ 
tion of appellant 

N.Y.—Wells v. St. Louis, 126 N.Y.S. 
2d 413, 282 App.Div. 1105, appeal 
denied 128 N.Y.S.2d 580, 283 App. 
Div. 748. 

69. Ariz.—Grimm v. Beard, 161 P.2d 
924, 63 Ariz. 281. 

Cal.—Lost Key Mines v. Hamilton, 
241 P.2d 273, 109 C.A.2d 569—Sil¬ 
ver v. Bank of America N. T. & S. 
A., 118 P.2d 891, 47 C.A.2d 639- 
La Plante v. Ibbetson, 103 P.2d 
205, 39 C.A.2d 382. 

Conn.—O’Brien v. Doolittle, 99 A. 
1055, 91 Conn. 354. 
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termine the error complained of. 70 1 many decisions, 

Error apparent on face of record . According to I ent on record is 


Del.—Maher v. Voss, 98 A.2d 499, 9 
Terry 45. 

Fla.—Esch v. Forster, 168 So. 229, 
123 Fla. 905. 

Ill.—Knecht v. Sincox, 35 N.E.2d 68, 
376 Ill. 586—Braun v. Maloy, 15 
N.E.2d 685, 369 Ill. 218. 

Ind.—New York Cent. R. Co. v. 
Milhiser, 106 N.E 2d 453, 231 Ind. 
ISO, rehearing denied 108 N.E.2d 
57, 231 Ind. 180. 

Iowa.—Mitchell v. Beck, 156 N.W. 
428, 178 Iowa 786, rehearing de¬ 
nied 160 N.W. 232, 178 Iowa 786. 
La.—Dantoni v. Board of Levee 
Com’rs of Orleans Levee Dist., SO 
So.2d 81, 227 La. 575. 

Mass.—Levinson v. Connors, 168 N. 

E. 736. 269 Mass. 209. 

Mo.—Manheimer v. Le Roy, App. f 28 
S.W.2d 379. 

Mont.—Corpus Juris Secundum quot¬ 
ed in Francis v. Heidel, bS P.2d 
583, 583, 104 Mont 5S0. 

Ohio.—Simes v. Dayton-Xenla Ry. 
Co., App., 36 N.E.2d 517—Harris 
v. State, 155 N.E. 166, 23 Ohio 
App. 33. 

Okl.—Archer v. Osage Federal Sav¬ 
ings & Loan Ass'n of Pawhuska, 

112 P.2d 162, IS8 Okl. 603—Hen¬ 
derson v. Atlas Supply Co., 79 P.2d 
596, 182 Okl. 596—Tandy v. Gar¬ 
vey, 242 P. 546, 115 Okl. 214. 

Or.—Haltom v. Fellows, 73 P.2d 680, 
157 Or. 514. 

S.C.—Buahardt v. United Inv. Co., 

113 S.E. 637, 121 S.C. 324. 

Tex.—Texas & N. O. Ry. Co. v. Til¬ 
ley, Com.App., 6 S.W.2d 86, cer¬ 
tiorari denied 49 S.Ct. 36, 278 U.S. 
642, 73 L.Ed. 556. 

Western Union Life Co. of 
Houston v. Ensminger, Civ.App., 
103 S.W.2d 162—Maddox v. Bart¬ 
lett, Civ.App., 299 S.W. 458—Alli¬ 
son v. Baird Development Co., 
Civ.App., 292 S.W. 956—Galveston, 
H. & S. A. Ry. Co. v. Duty, Civ. 
App., 267 S.W. 744, affirmed. Com 
App., 277 S.W. 1057. 

Vt.—First Nat. Bank v. Bertoli, 92 
A. 970, 88 Vt. 421. 

Va.—Marandino v. Lawyers’ Title 
Ins. Corporation, 159 S.E. 181, 156 
Va. 696. 

Wash.—State ex rel. Piper v. Pratt, 
198 P.2d 814, 31 Wash.2d 725. 

Doubtful record 

Error cannot be based on the 
doubtful state of the record. 

N.M.—Albuquerque Foundry & Ma¬ 
chine Works v. Stone, 286 P. 157, 
34 N.M. 540. 

TO. Cal.—Rapolla v. Goulart, 287 P. 
562, 105 C.A. 417. 

Mont.— Corpus Juris Secundum quot¬ 
ed 'dn Francis v. Heidel, 68 F.2d 
583. 585, 104 Mont. 580. 


Tex.—Stevens v. Dawley, Civ.App., | 
254 S.W. 810. 

Chaotic record 

Issues presented by the briefs re¬ 
lating entirely to the sufficiency and 
insufficiency of evidence as bearing 
on the direction of the court of ver¬ 
dicts for certain defendants, were 
not considered in view of the chaotic 
condition of the record and state¬ 
ment of facts. 

Tex.—Stevens v. Dawley, supra. 

Reviewing court need not go 
through the record to determine 
whether the trial court erred in in¬ 
structing verdict in favor of plain¬ 
tiffs. 

Tex.—Blair v. Paggi, Civ.App., 282 
S.W. 627. 

When a fundamental error is 
claimed by reason of an instructed 
verdict duly assigned, the appellate 
court is required to search the rec¬ 
ord for it. 

Tex.—Honse v. Ford, Civ.App., 258 
S.W. 527. 

71. Ark.—Central Bank of Little 
Rock v. Downtain, 257 S.W. 746, 
162 Ark. 46—Sims v. Loughridge, 
185 S.W. 777, 123 Ark. 455. 

Cal.—Beebe v. Richards. 252 P.2d 
688, 115 C.A.2d 589—In re Soren¬ 
sen's Estate, 115 P.2d 241, 46 C.A. 
2d 35—Clark v. Janss, 102 P.2d 
768, 39 C.A.2d 198. 

Colo.—Nielsen v. Nielsen, 141 P.2d 
415, 111 Colo. 344. 

Ky.—Samuels v. Weikel, 242 S.W. 
836, 195 Ky. 552—Holzknecht v. 
Louisville Deutsche Scheutzen 
Gesselschoft, 241 S.W. 804, 195 Ky. 
189. 

La.—Don Roy Motors v. Bordelon, 
App., 77 So.2d 50—Hammond Box 
Co. v. Carmello Musso & Co., App., 
172 So. 790—Green v. Frederick, 
136 So. 783, 17 La.App. 605. 

Mo.—Williams v. Pemiscot County, 
133 S.W.2d 417, 345 Mo. 415—Daw¬ 
son v. Scott, 49 S.W.2d 87, 330 Mo. 
185. 

Tilson v. Terminal R. Ass’n of 
St. Louis, App., 236 S.W.2d 42. 

N.C.—Moore v. Crosswell, 82 S.E.2d 
208, 240 N.C. 473—Bourne v. Ed¬ 
wards, 77 S.E.2d 616, 238 N.C. 261 
—Duke v. Campbell, 63 S.E.2d 555, 
233 N.C. 262—Gibson v. Central 
Mfrs. Mut Ins. Co., 62 S.E.2d 320, 
232 N.C. 712—Martin v. Capel, 62 
S.E.2d 50, 232 N.C, 733—Query v. 
Gate City Life Ins. Co., 11 S.E.2d 
139, 218 N.C. 386. 

Or.—U. S. Fidelity & Guaranty Co. 
v. Zidell-Steinberg Co., 51 P.2d 
687, 151 Or. 538. 

S.D.—Arlt v. Langley, 227 N.W. 469, 
56 S.D. 79. 

Tex.—Olloqui v. Duran, Com.App., 
92 S.W.2d 436, 127 Tex. 156—Me- 
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fundamental error or error appar- 
to be reviewed; 71 and, moreover, 

Donald v. Simons, Com.App., 280 
S.W. 571—Roberson v. Hughes, 
Com.App., 231 S.W. 734. 

Kendall v. Johnson, Civ.App, 
212 S.W.2d 232—Hamm v. Hamm, 
Civ.App., 150 S.W. 2d 183—White 
v. Lone Star Wool-Mohair Co-op. 
Ass'n, Civ.App., 95 S.W.2d 17S— 
Sikes v. McCullough, Civ.App., 88 
S.W.2d 1067—Pope v. State, Civ. 
App., 86 S.W.2d 475—Parrott v. 
Brotherhood of Railroad Train¬ 
men, Civ.App., 85 S.W.2d 206, error 
refused—Morgan v. Houston Oil 
Co. of Texas, Civ.App., 84 S.W.2d 
312—Flournoy v. Story, Civ.App., 
37 S.W.2d 272—Bagley v. Pol¬ 
lock, Civ.App., 19 S.W. 2d 193— 
Austin v. Chicago, R. I. & G. Ry. 
Co., Civ.App., 18 S.W. 2d 733— 
Beasley v. Keck, Civ.App., 280 S. 
W. 855—McAllister-Groves Lum¬ 
ber Co. v. Harris, Civ.App., 270 S. 
W. 1042—Dingman v. Pahl, Civ. 
App., 226 S.W. 446. 

Va.—Fisher v. Harrison, 182 S.E. 

543, 165 Va. 323, 104 A.L.R. 102. 

4 C.J. p 91 note 40. 

Recital of facts in. judgment 

The court can review a judgment 
for errors manifest on the face of 
the record, where the judgment or 
decree contains a recital of the 
facts. 

Ark.—Howell v. Miller, 292 S.W. 
1005, 173 Ark. 527—Baucum v. 

Waters, 188 S.W. 802, 125 Ark. 
305. 

Review limited 

(1) The supreme court will not 
consider fundamental error assign¬ 
ment except where necessary to 
avoid reversing a correct judgment 
of the court of civil appeals based 
on some erroneous ground. 

Tex.—Robertson v. Vernon, Com. 
App., 12 S.W.2d 991. 

(2) The application of the doc¬ 
trine of fundamental error repre¬ 
sents a discretion residing in the su¬ 
preme court on appeal to be exer¬ 
cised very guardedly and never m 
aid of strictly legal, technical, or 
unsubstantial claims, and if sub¬ 
stantial justice has been done, par¬ 
ties must have taken and preserved 
exceptions in the lower court be¬ 
fore the supreme court will notice 
them on appeal. 

N.M.—Butler Paper Co. v. Sydney, 
144 P.2d 170, 47 N.M. 463. 

What constitutes 

(1) "Fundamental error” is error 
apparent on face of record. 

Tex.—Cox v. Chamberlin Metal 
Weather Strip Co., Civ.App., 144 
S.W.2d 656—Trevino v. Kibbe, Civ. 
App., 133 S.W.2d 206—Lewis v. 
Lewis,; Civ.App., 125 S.W.2d 375, 
error refused-r-King v. Shawver, 
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it has been held that such error will be reviewed | by the appellate court regardless of the state of the 


Civ.App., 30 SW.2d 930—McAllis- 
ter-Groves Lumber Co. v. Harris, 
Civ.App., 270 S.W. 1042. 

(2) “Fundamental error" is one 
apparent of record, such as, being 
readily seen, lies at the base and 
foundation of proceedings and neces¬ 
sarily affects the judgment. 

Tex.—Foster v. Spearman Equity 
Exch., Civ.App., 266 S.W. 583. 

(3) An “error apparent of record" 
is one that is fundamental, and goes 
to the foundation of the action with¬ 
out looking to or considering the 
evidence. 

Tex.—Kenedy Mercantile Co. v. Ains¬ 
worth, Civ.App., 281 S.W. 637. 

(4) “Record" within the definition 
of “plain or fundamental error" as 
“error apparent on face of record," 
includes pleadings, verdict, and 
judgment. 

Tex.—Clement v. First Nat. Bank, 
282 SW. 558, 115 Tex. 342. 

Connor v. Buford, Civ.App., 142 
SW.2d 592, error dismissed, judg¬ 
ment correct—Lewis v. Lewis, 
Civ.App., 125 S.W.2d 375, error re¬ 
fused. 

Errors held fundamental or appar¬ 
ent of record as to: 

(1) Action barred by limitations. 
Tex.—Van Slyck v. Lawyers’ Co-op. 

Pub. Co., Civ.App., 10 S.W.2d 1016. 

(2) Allegations of pleadings. 

Tex.—Aeronautical Corp. of Amer¬ 
ica v. Gossett, Civ.App., 117 S.W. 
2d 893—Dunlap v. Villareal, Civ. 
App., 91 S.W.2d 1124—Madero v. 
Calzado, Civ.App., 281 SW. 328— 
Lopez v. Calzado, Civ.App., 281 
S.W. 324—Bennett v. Ross, Civ. 
App., 278 S.W. 314—Huber v. 
Smith, Civ.App., 228 S.W. 339. 

(3) Amendment of pleading. 

Tex.—Goodrich v. Bell, Civ.App., 62 

S.W.2d 199. 

(4) Contradictory and uncertain 
verdicts or findings. 

Tex.—Texas Electric Service Co. v. 
Moxley, Civ.App., 157 S.W.2d 726— 
Griffith v. Kernaghan, Civ.App., 121 
S.W. 2d 617—Chauncey v. Kansas 
City, M. & O. Ry. Co., Civ.App., 32 
SW.2d 369—Temple Lumber Co. v. 
Arnold, Civ.App., 14 S.W.2d 926. 

(5) Damages. 

Tex.—Panhandle & S. F. Ry. Co. v. 
Montgomery, Civ.App., 140 S.W.2d 
241—Hall v. Ellwood, Civ.App., 34 
S.W.2d 892—U. S. Torpedo Co. v. 
Liner, Civ.App., 300 S.W. 641, re¬ 
versed on other grounds Liner v. 
U. S. Torpedo Co., Com.App., 12 S. 
W.2d 552, reheard 16 S.W.2d 519. 

(6) Directing verdict in jury case. 
Tex.—Egan v. Lockney Farmers’. Co¬ 
op. Soc., Com.App., 284 S.W. 937. 

Mutual Life Ins. Ass’n v. Smel- 
ley, Civ.App., 68 S.W.2d 1106— 


Bagiev v. Pollock, Civ.App., 19 
SW.2d 193—Austin v. Chicago, R. 
L & G. Ry. Co., Civ.App., 18 S.W. 
2d 733—Dean v. Orton, Civ.App., 
293 S.W. 703—Reynolds v. McMan 
Oil & Gas Co., Civ.App., 279 S.W. 
939, reversed on other grounds, 
Com.App., 11 SW.2d 778, rehear¬ 
ing denied 14 SW.2d 819—Me- 
dearis v. Buratti, Civ.App., 275 
SW. 617—Boyd v. Johnson, Civ. 
App., 234 S.W. 235, reversed on 
other grounds Southland Lumber 
Co. v. Boyd, Com.App., 244 S.W. 
119. 

(7) Findings and conclusions 
showing judgment based on breach 
of different contract than one sued 
on. 

Tex.—McAlister v. Bivings, Civ. 
App., 29 SW.2d 853. 

(8) In a cropper's action for evic¬ 
tion, judgment awarding exemplary 
damages against principal and agent 
where unwarranted as to the prin¬ 
cipal. 

Tex.—Yarbrough v. Brookins, Civ. 
App., 294 SW. 900. 

(9) Insufficiency of verdict to sup¬ 
port judgment. 

Tex.—Morrison v. Western Union 
Telegraph Co., Civ.App., 35 S.W.2d 
215. 

(10) Judgment canceling deeds for 
fraud not determining rights of in¬ 
dispensable parties. 

Tex.—McDonald v. Simons, Com. 
App., 280 S.W. 571. 

(11) Judgment exceeding amount 
claimed. 

Tex.—Dalton v. Realty Trust Co., 
Civ.App., 13 S.W.2d 398—First 
Nat. Bank v. Donohoe, Civ.App., 
293 SW. 217. 

(12) Judgment for intervener in 
the absence of allegation in inter¬ 
vening suit of necessary jurisdic¬ 
tional facts. 

Tex.—Clark v. Turner, Civ.App., 92 
S.W. 2d 511. 

(13) Judgment not supported by 
verdict or findings. 

Mo.—Presley v. Central Terminal 
Co., App., 142 S.W.2d 799. 

N.C.—Halifax Paper Co. v. Roanoke 
Rapids Sanitary Dist., 61 S.E.2d 
378, 232 N.a 421. 

Tex.—Riddle v. Corcorran, Civ.App., 
150 S.W.2d 275—Panhandle & S. 
F. Ry. Co. v. Montgomery, Civ. 
App., 140 S.W.2d 241—Lathem v. 
Coleman, Civ.App., 134 S.W.2d 703 
—-®tna Life Ins. Co. v. Shipley, 
Civ.App., 134 S.W.2d 342, error dis¬ 
missed, judgment correct—Steves 
Distributing Co. v. Newsom, Civ. 
App., 125 S.W.2d 354—Joiner v. 
Joiner, Civ.App., 87 S.W.2d 903, 
reversed on other grounds 112 S. 
W.2d 1049, 131 Tex. 27—Smith v. 
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Jaggers, Civ.App., 16 SW.2d 969— 
Cisco Building & Loan Ass’n v. 
Mason, Civ.App., 12 SW.2d 1106— 
Grissom v. Lopez, Civ.App., 280 
S.W. 613—Liverpool & London & 
Globe Ins. Co. v. Cabler, Civ.App., 
271 S.W. 441—Isaacs v. Barber, 
Civ.App., 271 SW. 142. 

(14) Judgment ordering excess 
over homestead right m property 
conveyed to plaintiff by her husband 
to be applied to the satisfaction of 
husband’s indebtedness incurred sub¬ 
sequent to conveyance. 

Tex.—Clement v. First Nat. Bank, 
282 SW. 558, 115 Tex. 342. 

(15) Judgment or verdict not sup¬ 
ported by pleadings. 

Tex.—Olloqui v. Duran, 92 S.W.2d 
436, 127 Tex. 156. 

Young v. City of Lubbock, Civ. 
App., 130 S.W.2d 418—Riddle v. 
Corcorran, Civ.App., 150 SW.2d 
275—Thomas v. Mullins, Civ.App., 
127 S.W.2d 559, reversed on other 
grounds 150 SW.2d 83, 136 Tex. 
215—Hartsfield v. Ferguson, Civ. 
App., 109 SW.2d 364—Moss v. 
Thompson, Civ.App., 72 S.W.2d 375 
—Perkins v. Campbell, Civ.App., 
63 SW.2d 567—Burlington-Rock 
Island R. Co. v. McCartney, Civ. 
App., 54 SW.2d 837—Smith v. Jag¬ 
gers, Civ.App., 16 S.W. 2d 969— 
Spikes v. West Texas Supply Co., 
Civ.App., 16 SW.2d 959—Largent 
v. Etheridge, Civ.App., 13 SW.2d 
974—White v. Cooksey, Civ.App., 
253 SW. 548. 

(16) Judgment that attachment 
claimant take nothing where statute 
requires judgment for value of prop¬ 
erty. 

Tex.—Pring v. Pratt, Civ.App., 1 S. 
W.2d 441. 

(17) Judgment that plaintiff take 
nothing instead of dismissal. 

Tex.—Burton-Lingo Co. v. Lay, Civ. 
App., 142 S.W.2d 448—Harris v. 
Phillips, Civ.App., 56 SW.2d 253 
—Oklahoma Tool & Supply Co. v. 
Daniels, Civ.App., 283 S.W. 217, 
reversed on other grounds, Com. 
App., 290 SW. 727. 

(18) Jurisdiction. 

Tex.—Booher v. Brown, Civ.App., 87 
S.W.2d 330—American Mortg. Cor¬ 
poration v. Thames, Civ.App., 65 
S.W.2d 447—Peterson & Tvrdik v. 
Mueller-Huber Grain Co., Civ.App., 
58 S.W.2d 890. 

(19) Parties. 

N.C.—Dare County v. Mater, 69 S.E. 

2d 244, 235 N.C. 179. 

Tex.—Blanco County Board of 
School Trustees v. Mt. View Com¬ 
mon School Dist. No. 18, Civ.App., 
141 S.W.2d 751—Johnson v. Bal¬ 
lard, Civ.App., Ill S.W.2d 835— 
Panhandle Const. Co. v. Casey, 
Civ.App. f 66 SW.2d 705—Pope v. 
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State, Civ.App., 53 S.W.2d 332— 
Parker v. Scobee, Civ.App., 36 S. 
\V.2d 303—Butman v. Jones, Civ. 
App., 24 S.W.2d 796. 

(20) Recitals in judgment that 
wife’s liability on note was based on 
testimony of oral promise. 

Tex.—First State Bank of Mathis v. 
McCoy. Civ.App., 16 S.W.2d 340. 

(21) Refusal to render judgment j 
after disclaimer. 

Tex.—Investors* Utility Corporation 
v. Challacombe, Civ.App., 39 S.W. 
2d 175—Hoya v. Bates, Civ.App., 
2S0 S.W. 916. 

(22) Rendering decree annulling 
paragraph of a will affecting rights 
in land in another state. 

Tex.—Youree v. Pires, Civ.App., 5 
S.\V.2d 178. 

(23) Rendering judgment for 
beneficiary suing on benefit certifi¬ 
cate where the beneficiary failed to 
allege relationship to, or dependency 
on, insured. 

Tex.—Grand Court of Texas, Order 
of Calanthe v. Smith, Civ.App., 
39 SW.2d 187. 

(24) Rulings on demurrer. 

Cal.—Hancock Oil Co. of California 
v. Hopkins, 150 P.2d 463, 24 C.2d 
497. 

Ehlen v. Burrows, 124 P.2d 82. 
51 C.A.2d 141—Black v. Browne, 103 
P.2d 1012, 39 C.A.2d 606. 

Tex.—Wells v. Stonerock, Com.App., 
12 S.W.2d 961. 

Cruse v. Archer, Civ.App., 153 
SW.2d 679—City of Canadian v. 
Guthrie, Civ.App., 87 S.W.2d 316— 
Parrott v. Brotherhood of Railroad 
Trainmen, Civ.App., 85 S.W.2d 306, 
error refused—Goodrich v. Bell, 
Civ.App., 62 S.W. 2d 199—Chauncey 
v. Kansas City, M. & O. Ry. Co., 
Civ.App., 32 S.W.2d 369. 

(25) Ruling on plea in abatement. 
Tex.—North Texas Coach Co. v. 

Morten, Civ.App., 92 S.W.2d 263. 

(26) Service of process. 

Tex.—Mumme v. Spies, Civ.App., 15 
S.W.2d 137—National Live Stock 
Commission Co. v. Goff, Civ.App., 
280 S.W. 856. 

(27) Submission of issue not plead¬ 
ed. 

Tex.—Dallas Railway & Terminal Co. 
v. Bishop, Civ.App., 153 S.W.2d 298 
—Miller v. Pettigrew, Civ.App., 10 
S.W. 2d 168. 

(28) Where the fact that defend¬ 
ants’ recovery on claim was unwar¬ 
ranted in law appeared on the face of 
the record. 

Tex.—Georgia Casualty Co. v. Lack¬ 
ey, Civ.App., 294 S.W. 276. 

(29) Where, from plaintiff’s own 
testimony, it conclusively appears 
that no recovery can be had. 

Tex.—Potomac Ins. Co. v. Easley, 
Civ.App., 293 S.W. 346, reformed 


and affirmed, Com.App., 1 SW.2d 
263. 

(30) Other matters. 

Okl.—Petty v. Frank, 151 P.2d 926, 
194 Okl. 3S2. 

Tex.—Federal Royalty Co. v. State. 
98 S.W.2d 993, 12S Tex. 324. 

Miller v. Wilkinson, Civ.App., 166 
S.W.2d 741—Stovall v. Finney. Civ 
App., 132 S.W. 2d SS 7—Smith v. 
Zenith Corp., Civ.App., 134 S.W.2d 
337—Thomas v. Mullins, Civ.App., 
127 S W 2d 559, rexersed on other- 
grounds. 150 S.W.2d S3, 136 Tex. 
215—Sullivan v. Hardin, Civ.App., 
102 S.W.2d 1110—State v. Hale, Civ. 
App., 96 S.W.2d 135, modified on 
other grounds 146 S.W.2d 731, 136 
Tex. 29. 

Errors held not fundamental or ap¬ 
parent of record as to: 

(1) Accounting of partnership 
business. 

Tex.—Donald v. Phillips, Com.App., 
13 S.\V.2d 74. 

(2) Admissibility of evidence. 

Tex.—American Law Book Co. v. 

Carter, Civ.App., 275 S.W. 510— 
Hodges v. French, Civ.App., 256 
S.W. 662. 

(3) Appointing receiver. 

Tex.—Bush v. El Paso-Saragosa Oil 
Co., Civ.App., 258 S.W. 193. 

(4) Award to a city of judgment 
for penalties and interest in a suit 
to cancel a tax raise in the absence 
of a showing that plaintiff’s taxes 
were ever paid. 

Tex.—West Texas Hotel Co. v. City 
of El Paso, Civ.App., 83 S.W.2d 
772, error dismissed. 

(5) Conflicting testimony. 

Tex.—Lewis v. Lewis, Civ.App., 125 
S.W.2d 375, error refused—Garcia 
v. Richer, Civ.App., 259 S.W. 258. 

(6) Damages. 

N.J.—Mancino v. Sampaolo, 4 A.2d 
792, 122 N.J.Law 321. 

Tex.—Carle Oil Co. v. Owens, Civ. 
App., 134 S.W.2d 411—Duncan v. 
Scott, Civ.App., 128 S.W.2d 136, er¬ 
ror dismissed, judgment correct— 
Barry v. Thompson, Civ.App., 267 
S.W. 309. 

(7) Description of land. 

Tex.—Robertson v. Melton, Civ.App., 
86 S.W.2d 473, reversed on other 
grounds 115 S.W.2d 624, 131 Tex. 
325, 118 A.L.R. 1505—Sparks v. 

Saltillo Independent School Dist., 
Civ.App., 19 S.W. 2d 814. 

(8) Errors requiring reference to 
the statement of facts for determin¬ 
ation. 

Tex.—Moore v. Krenex, Com.App., 39 
S.W.2d 828—Blackmon v. Trail, 
Com.App., 12 S.W.2d 967—Heard v. 
Nichols, Com.App., 293 S.W. 805— 
W. T. Waggoner Estate v. Sigler 
Oil Co., Com.App., 284 S.W. 921, 
affirmed 19 S.W.2d 27, 118 Tex. 509. 
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Weisz v. Horton, Civ.App., 148 
S.W.2d 219, error dismissed, judg¬ 
ment correct—Cox v. Chamberlin 
Metal Weather Strip Co., Civ.App., 
144 S.W.2d 656—Connor v. Buford, 
Civ.App., 142 S.W.2d 592, error dis¬ 
missed, judgment correct—Texas 
Employers’ Ins. Ass’n v. Robert¬ 
son, Civ.App., 137 S.W.2d 836, er¬ 
ror dismissed, judgment correct— 
Trevino v. Kibbe, Civ.App., 133 S. 
W.2d 206—Lewis v. Lewis, Civ. 
App., 125 S.W.2d 375, error refused 
—Grubstake Inv. Ass’n v. Worley, 
Civ.App., 116 S.W.2d 472, error dis¬ 
missed—Columbus Mut. Life Ins. 
Co. v. Oldham, Civ.App., 115 S.W. 
2d 694, error dismissed—Lloyds 
America v. Payne, Civ.App., 85 S. 
W.2d 794—Van Meter v. American 
Central Life Ins. Co., Civ.App., 78 
S.W.2d 251—Grand Lodge, Colored 
K. P. of Texas v. Rhodes, Civ.App., 
72 S.W.2d 1106—Michna v. Crane, 
Civ.App., 28 S.W.2d 837—Blevins v. 
Hornsby, Civ.App., 27 S.W.2d 547 
—Forrest v. Moore, Civ.App., 22 
S.W.2d 1104—Continental Mut. 
Fire Ins. Co. v. Walles, Civ.App., 
20 S.W.2d 405—Universal Automo¬ 
bile Ins. Co. v. Morris Finance 
Corporation, Civ.App., 16 S.W.2d 
360—Tate v. Tate, Civ.App., 15 S. 
W.2d 159, reversed on other 
grounds, Com.App., 27 S.W.2d 137 
—Poynor v. United Producers’ 
Pipe Line Co., Civ.App., 9 S.W.2d 
425—Waid v. Mills, Civ.App., 8 S. 
W.2d 522—Nalle v. Eaves, Civ. 
App., 298 S.W. 447, reversed on 
other grounds, Com.App., 5 S.W.2d 
500—American Soda Fountain Co. 
v. Wells, Civ.App., 294 S.W. 252- 
Dean v. Orton, Civ.App., 293 S.W. 
703—Business Men’s Mutual v. 
Lockhart, Civ.App., 291 S.W. 658— 
J. G. Smith Grain Co. v. Payne, 
Civ.App., 290 S.W. 841—Hutchin¬ 
son v. Barnum Oil Corporation, 
Civ.App., 290 S.W. 810—Hutchin¬ 
son v. Barnum, Civ.App., 290 S.W. 
809—Yardley v. Houston Oil Co. 
of Texas, Civ.App., 288 S.W. 861 
—Milliken v. McKenzie, Civ.App., 
285 S.W. 1110—Kenedy Mercantile 
Co. v. Ainsworth, Civ.App., 281 S. 
W. 637—Magnolia Petroleum Co. v. 
Stockton, Civ.App., 271 S.W. 180— 
Nogals Oil & Gas Co. v. Merchants* 
& Planters’ Bank, Civ.App., 264 S. 
W. 341—Thomason v. Reed, Civ. 
App., 263 S.W. 1069—White v. 
Cooksey, Civ.App., 253 S.W. 548— 
W. L. Pearson & Co. v. City of 
Port Lavaca, Civ.App., 250 S.W. 
708—Huff master v. Toland, Civ. 
App., 250 S.W. 468—Sid Westheim- 
er Co. v. Piner, Civ.App., 240 S.W. 
985, affirmed. Com.App., 263 S.W. 
578—Celli v. Sanderson, Civ.App., 
207 S.W. 179, dismissed for want 
of jurisdiction. 

(9) Findings. 

Mass.—Flint v. Town of Wilmington, 
36 N.E.2d 905, 310 Mass. 66. 
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Tex.—Roberson v. Hughes, Com. 
App., 231 S.W. 734. 

Lewis v. Lewis, Civ.App., 125 S. 
W.2d 375, error refused—Reed v. 
Scoggins, Civ.App., 123 S.W.2d 457, 
error dismissed. 

<10) Instructions. 

Or.—Cavett v. Pacific Greyhound 
Lines, 167 P.2d 941, 178 Or. 363. 
Tex.—Johnson v. City of Refuge 
Lodge, Civ.App., 1 S.W. 2d 506— 
Armingen v. Martin, Civ.App. 252 
S.W. 1109. 

(11) Issues submitted. 

Tex.—Thompson v. Corbin, Civ.App., 
137 S.W.2d 157—Duncan v. Scott, 
Civ.App., 128 S.W.2d 136, error dis¬ 
missed, judgment correct—Reed v. 
Scoggins, Civ.App., 123 S.W.2d 457, 
error dismissed—Morrison v. Sew¬ 
ell, Civ.App., 4 S.W.2d 1029. 

(12) Pleadings. 

Tex.—Schulze v. Light, Civ.App., 143 
S.W. 2d 200—Gilbert v. Mooring, 
Civ.App., 88 S.W.2d 537, error dis¬ 
missed—Parrish v. Wright, Civ. 
App., 293 S.W. 659—Pierce v. 
Allen, Civ.App., 278 S.W. 453. 

(13) Recitals in the judgment of 
a justice court showing that the 
property in controversy exceeded the 
jurisdictional amount. 

Tex.—Clonts v. Johnson, 294 S.W. 
844, 116 Tex. 489. 

(14) Rendering judgment in favor 
of incorporator, in an action by a 
trustee in bankruptcy, seeking to re¬ 
cover from such incorporator money 
paid by a corporation to discharge 
the incorporator’s debt, where plead¬ 
ing and evidence did not show credi¬ 
tors could have recovered. 

Tex.—Milam v. Stubblefield, Civ. 
App., 271 S.W. 410. 

(15) Signature of judgment by 
special judge. 

Tex.—Compere v. Girand, Civ.App., 
42 S.W.2d 278. 

(16) Sufficiency of evidence. 

Tex.—Schmidt v, McCoplin, Civ.App.. 
243 S.W. 605. 

(17) Sustaining or overruling spe¬ 
cial exceptions to a petition chal¬ 
lenging joinder or nonjoinder of 
causes of action. 

Tex.—Gilbert v. Mooring, Civ.App., 
88 S.W.2d 537, error dismissed. 

(18) Taking case from jury. 

Tex.—Wier v. Yates, Civ.App., 256 

S.W. 636. 

(19) Fact that judgment was ren¬ 
dered over against the maker for 
the indorser if required to pay judg¬ 
ment where the judgment in record 
showed defendant was the maker and 
codefendant indorser. 

Tex.—Holmes v. Citizens’ Nat. Bank 
of Jasper, Civ.App., 24 S.W.2d 77. 

(20) Fact that the record showed 
the cause filed in one district and 
judgment in another, where the 
cause was regularly transferred. 


Tex - Daniel v. Pennsylvania Rub¬ 
ber Co. of America, Civ.App 22 
S.W.2d 706. 

(21) Other matters. 

Cal.—Erikson v. Sullivan, 195 P.2d 
436, 86 C.A.2d 833. 

Mass.—Humphrey v. Walker, 50 N. 

E.2d 7S3, 314 Mass. 552. 

Pa.—Sigora v. Metropolitan Life Ins. 

Co., 45 A.2d 254, 158 Pa.Super. 498. 
Tex.—City of Brownsville v. Galvan, 
162 S.W.2d 98, 139 Tex. 128. 

Cox v. Chamberlin Metal Weath¬ 
er Strip Co., Civ.App., 144 S.W.2d 
656—Mathes v. Williams, Civ.App., 
134 S.W.2d 853—Edmondson v. 
Carroll, Civ.App., 134 S.W.2d 378, 
error dismissed, judgment correct 
—Blanton v. Garrett, Civ.App., 124 
S.W.2d 451, certified questions an¬ 
swered 129 S.W.2d 623, 133 Tex. 
399. 

Question, of constitutionality 

(1) The burden rests upon the per¬ 
son asserting the constitutional 
right to show that the statute has 
invaded such right, and the issue of 
fundamental error does not arise un¬ 
less the record excludes all facts 
which, if they exist, would give rise 
to and sustain a cause of action, 
and where Acts 33d Leg.(1913) c 143 
§ 2, was not absolutely void, be¬ 
cause conceivably corporations could 
exist that would form a classifica¬ 
tion within the terms of such sec¬ 
tion, without being deprived of the 
equal protection of the law, and 
where appellant has made no state¬ 
ment from the record affirmatively 
showing that it was not such a cor¬ 
poration, the constitutionality of 
such act cannot be reviewed under 
the assignment of fundamental er¬ 
ror. 

Tex.—Gulf Refining Co. v. Bonin, 
Civ.App, 242 S.W. 776. 

(2) If Acts 33d Leg.(1913) c 143 
§ 1 (Vernon Civ.St.Annot. [1914] art 
4694), were nullified as defendant- 
appellant seeks, then subd 2, as 
theretofore existing, would be the 
law, and there would be a right of 
action for wrongful death caused by 
the negligence of a vice principal, 
where the facts are entirely consist¬ 
ent with the driver of the auto truck, 
which killed a boy riding the bicy¬ 
cle, being a vice principal of defend¬ 
ant-appellant, so that fundamental 
error did not appear. 

Tex.—Gulf Refining Co. v. Bonin, su¬ 
pra. 

(3) In an action for damages for 
wrongful death, a claim of error of 
law apparent of record cannot pre¬ 
clude the effect of waiver of consti¬ 
tutional rights, where, if Acts 33d 
Leg. (1913) c 143 § 1 subd 2 (Ver¬ 
non’s Sayles Civ.St.Annot.[1914] art 
4694), were nullified, then subd 2 as 
it existed prior to such time would 
be the law, and, indulging every 
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presumption in favor of the plain¬ 
tiff’s petition, it would be held to 
sustain the cause of action. 

Tex.—Gulf Refining Co. v. Bonin, su¬ 
pra. 

(4) Ordinarily, where no reference 
to the constitutionality of the act in 
question appears in record on appeal, 
such question will not be considered 
on appeal by the appellate court. 
Okl.—Springfield Fire & Marine Ins. 

Co. v. Biggs, 295 P.2d 790—Bag- 
well v. Finch, 152 P.2d 114, 194 
Okl. 416. 

(5) Before supreme court is re¬ 
quired to decide constitutionality of 
zoning ordinance, all facts material 
to determination of issues raised 
must appear in record and parties 
must be properly before court. 

R.I.—Dimitri v. Zoning Board of Re¬ 
view of City of Warwick, 200 A. 
963, 61 R.I. 325. 

(6) Where city ordinances are not 
in evidence before supreme court on 
appeal, court cannot determine that 
any of such ordinances are unconsti¬ 
tutional on grounds assigned in peti¬ 
tion. 

La.—State ex rel. Hourguettes v. 
City of Gretna, 193 So. 706, 194 La. 
460. 

(7) Where no issue involving con¬ 
stitutionality of restrictive provision 
in instrument of dedication was 
raised by a record on appeal, either 
directly or otherwise, point could not 
with propriety be discussed by ap¬ 
pellate court. 

Tex.—Crump v. Perryman, Civ.App., 
193 S.W.2d 233. 

(8) Contention that amendment of 
statute relating to extension of life 
of mortgage was unconstitutional if 
it had effect of permitting mortgage 
debtor to claim homestead exemp¬ 
tion on property previously mort¬ 
gaged because it would impair ob¬ 
ligation of contract could not be de¬ 
termined, where record was silent 
with respect to maturity date of 
debt so that it was impossible to 
determine whether mortgagee had 
had sufficient time under amendment 
to protect his rights. 

Mont.—Siuru v. Sell, 91 P.2d 411, 
108 Mont. 438, 123 AL.R. 423. 

Jurisdiction conferred by transcript 

(1) A transcript of the record 
proper, when filed in the supreme 
court with a petition in error, con¬ 
fers jurisdiction on the supreme 
court to review any errors apparent 
on the face thereof. 

Okl.—Callahan v. Callahan, 149 P. 
135, 47 Okl. 542. 

(2) A certified copy of the final 
order or judgment in a case is not 
a transcript of the record such as 
authorizes the supreme court to re¬ 
view errors apparent on the face of 
the record. 

Okl.—Callahan v. Callahan, supra. 
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record, 72 and regardless of how it is made to ap¬ 
pear. 73 

§ 1155. Grounds and Form of Action or De¬ 
fense 

The appellate court is limited in its review to a con¬ 
sideration of such grounds and form of action and de¬ 
fenses as are found in, and supported by, the record. 

The court is limited in its review to a considera¬ 
tion of such grounds of action as are found in, and 
supported by, the record. 74 To present for review 


4A C.J.S. 

the question of whether a cause of action exists the 
record must contain all the evidence on which the 
judgment is based as well as all other matters which 
properl}’ bear on the question. 75 This is required 
also to present for review the question as to wheth¬ 
er the action was brought in the proper form. 76 

Likewise, a ruling of the trial court as to the split¬ 
ting of a single cause of action will not be dis¬ 
turbed, on appeal, unless all the evidence is in the 
record; 77 and the judgment will not be reviewed on 


72. Ark.—Sims v. Loughridge, 185 
S.W. 777, 123 Ark. 455. 

Tex.—MeDonal v. Simons, Com.App., 
280 S.W. 571—Roberson v. Hughes, 
Com.App. t 231 S.W. 734. 

Beasley v. Keck, Civ.App., 280 
S.W. 855. 

73. Ala.—Wilson v. Horton, 101 So. 
740, 212 Ala. 87. 

Ariz.—Arizona Eastern R. Co. v. Ca- 
rillo, 149 P. 313, 17 Ariz. 115. 

Cal.—In re Chandler’s Estate, 297 P. 
636, 112 C.A. 601, rehearing de¬ 
nied 299 P. 110. 

Ill.—Berlin v. Udell Printing Co., 271 
Ill.App. 464. 

Ind.—Wolf Hotel Co. v. Parker, 158 
N.E. 294, 87 Ind.App. 333. 

Kan.—Brown v. Going, 150 P. 554, 96 
Kan. 266. 

Mich.—Staub v. Tripp, 235 N.W. 844, 
253 Mich. 633. 

Pa.—In re Taylor, 28 Pa.Dist. 778. 

4 C.J. p 522 note 78. 

74. Ariz.—Ferguson v. Roberts, 170 
P.2d 855, 64 Ariz. 357. 

Cal.—Potter v. Entler, 163 P.2d 490, 
71 C.A. 2d 710—Stoops v. Johnson, 
121 P.2d 512, 49 C.A.2d 198. 

Conn.—Wooster v. Union & New Ha¬ 
ven Trust Co., 43 A.2d 734, 132 
Conn. 309—Broderick v. City of 
Waterbury, 36 A.2d 585, 130 Conn. 
601. 

Ill.—People v. Militzer, 112 N.E. 57, 
272 I1L 387. 

Iowa.—Rauch v. Des Moines Elec¬ 
tric Co., 218 N.W. 340, 206 Iowa 
309. 

Ky.—Jellico Grocery Co. v. City of 
Whitesburg, 151 S.W.2d 35, 286 Ky. 
470—Bennett v. Board of Educa¬ 
tion of Harlan County, 116 S.W. 2d 
302, 273 Ky. 143. 

Minn.—McGhie v. First & American 
Nat. Bank of Duluth, 14 N.W.2d 
436, 217 Minn. 325. 

Miss.—Wilkinson v. Steele, 43 So.2d 
110, 207 Miss. 701—Tri-State Tran¬ 
sit Co. of Louisiana v. Monday, 12 
So.2d 920, 194 Miss. 714—Tri-State 
Transit Co. of Louisiana v. Mobile 
& Ohio Transp. Co., 2 So.2d 845, 191 
Miss. 364. 

Mo.—Pruitt v. St. Johns Levee & 
Drainage Dist., 106 S.W.2d 467, 341 
Mo. 120. 

Nev.—Monitor Pipe & Steel Co. v. 
■Flanigan Warehouse Co., 180 P.2d 


586, 64 Nev. 208—Tobin v. Seaborn, 
75 P.2d 353, 58 Nev. 416, followed 
in 75 P.2d 359, 55 Nev. 432, re¬ 
heard 82 P 2d 746, 58 Nev. 432. 
Okl.—Thompson v. Freeny, 170 P.2d 
233, 197 Okl. 325. 

Tex.—Brown v. Connor, Civ.App., 140 
S.W.2d 495—Chamlee v. Chamlee, 
Civ.App., 113 S.W.2d 290. 

Wash.—State ex rel. Piper v. Pratt, 

| 19S P.2d S14, 31 Wash. 2d 725— 

I Carter v. Curlew Creamery Co., 147 
; P.2d 276, 20 Wash.2d 275, 151 A. 
LR. 921. 

Grounds sufficiently set forth 

Where petition for leave to file in¬ 
formation in quo warranto to test 
the validity of a high school election 
did not raise the women’s votes ques¬ 
tion, but subsequent proceedings 
raised such issue, and the record 
showed the decision of the court to 
be based thereon, the question of the 
legality of woman’s suffrage in such 
election was before the supreme 
court on appeal. 

Ill.—People v. Militzer, 112 N.E. 57, 
272 Ill. 387. 

Petition supporting two theories 

Although petition alleges essential 
facts supporting two theories of 
plaintiff’s cause of action, it is nec¬ 
essary only to determine if plain¬ 
tiff has made out a submissible case 
on theory submitted to jury. 

Mo.—Kansas City v. Rathford, 186 
S.W.2d 570, 353 Mo. 1130. 

75. Ala.—Kinney v. Foust, 95 So. 

911, 19 Ala.App. 183. 

Ark.—Ray v. Stroud, 177 S.W.2d 929, 
206 Ark. 838. 

Cal.—Gapen v. City of Los Angeles, 
94 P.2d 359, 34 C.A.2d 660. 

Fla.—State Bank of Orlando & Trust 
Co. v. Cummer Lumber Co., 141 
So. 602, 105 Fla. 522. 

Ill.—Wain v. Kravitz, 58 N.E.2d 626, 
324 Ill.App. 488. 

Iowa.—Clark v. Herring, 260 N.W. 

436, 221 Iowa 1224. 

La.—Clark v. Louisiana Ry. & Nav. 

Co., 134 So. 116, 16 La.App. 369. 
Mo.—Presbyterian Orphanage of 
Missouri v. Fitterling, 114 S.W.2d 
1004, 342 Mo. 299. 

Cooper v. Massachusetts Bond¬ 
ing & Ins. Co., App., 186 S.W.2d 
549. 


Nev.—Monitor Pipe & Steel Co. v. 
Flanigan Warehouse Co., 180 P.2d 
586, 64 Nev. 208—Tobin v. Sea¬ 
born, 82 P.2d 746, 58 Nev. 432. 
N.H.—Continental Casualty Co. v. 

Buxton, 191 A. 1, 88 N.H. 447. 
N.J.—Choquette v. King, 44 A.2d 495, 
133 N.J.Law 404. 

N.M.—City of Raton v. Seaberg, 51 
P.2d 606, 39 N.M. 544. 

N.Y.—No. 37 and No. 39 Attorney St. 
v. Kirshbaum, 24 N.Y.S 2d 766, 261 
App.Div. 215, appeal dismissed 37 
N.E.2d 136, 286 N.Y. 694. 

4 C.J. p 523 note 79. 

Presumptions as to grounds and 
form of action or defense see in¬ 
fra § 1535. 

Whether record presents question of 
whether petition states cause of 
action see infra § 1159 a. 

Cross bill 

Foreclosure of a lien on defend¬ 
ant's cross bill against the separate 
property of plaintiff’s wife, is not 
shown to be error, in the absence 
of evidence that the property, on 
which the lien was foreclosed, was 
her separate property. 

Tex.—Shanklin v. Moseley, Civ.App., 
287 S.W. 121. 

Title by prescription 

Failure to show the date of the 
original complaint in an action of 
trespass to try title by limitation 
shortly after expiration of the pre¬ 
scriptive period precludes reversal 
of judgment for defendant. 

Tex.—Allison v. Baird Development 
Co., Civ.App., 292 S.W. 956. 
Becord held to present question for 
review 

Cal.—Dillard v. Kern County, 144 P. 

2d 365, 23 C.2d 271, 150 A.L.R. 1048. 
Ill.—Miller v. Miller, 78 N.E.2d 131, 
333 IlLApp. 642. 

Ky.—Turk v. Wilson’s Heirs, 98 S. 
W.2d 4, 266 Ky. 78. 

Mo.—Norris v. Brady, 132 S.W.2d 
1059, 234 Mo.App. 437. 

76. U.S.—Janes v. Buzzard, Super. 
Ark., 13 F.Cas.No.7,206a, Hempst. 
240. 

Ill.—Bartling v. Thielman, 55 N.E. 

677, 183 Ill. 88. 

4 C.J. p 523 note 80. 

77. N.Y.—Gardner v. Patten, 15 N. 
Y.S. 324. 
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the ground of the presence of a law count in a 
petition containing also an equity count, where the 
evidence is not preserved in the record, 78 and where 
the record discloses that no action was taken in 
the lower court with reference to the law count. 79 


APPEAL & ERROR § 1155 

The sufficiency or insufficiency of a defense set 
up in the court below cannot be considered, on ap¬ 
peal, where the record does not show all the mat¬ 
ters properly bearing on such defense. 80 Thus, 
where not raised by the record, the appellate court 


78. Mo.—Overshiner v. Britton, 69 
S.W. 17, 169 Mo. 341. 

79. Mo.—Overshiner v. Britton, su¬ 
pra. 

80. Ala.—Hackney v. Griffin, 13 So. 
2d 772, 244 Ala. 360—Hames v. Ir¬ 
win, 108 So. 253, 214 Ala. 422. 

Corsbie v. Poore, 198 So. 268, 29 
Ala.App. 487, certiorari denied 198 
So. 272, 240 Ala. 207. 

Ariz.—Bryant v. City of Bisbee, 237 
P. 380, 28 Ariz. 278, 44 A.L.R. 1495. 
Ark.—Southern Nat. Ins. Co. v. Wil¬ 
liams, 95 S.W.2d 91, 192 Ark. 1178. 
Cal.—People v. Pay Less Drug Store, 
153 P.2d 9, 25 C.2d 108. 

Palpar, Inc., v. Thayer, 189 P.2d 
752, 83 C.A.2d 809—In re Brast's 
Estate, 160 P.2d 193, 69 C.A2d 704 
—A. Paladini, Inc., v. Durchman, 
75 P.2d 553, 24 C.A.2d 440—Harri¬ 
son v. Mikelson, 32 P.2d 162, 138 
C.A. 370—Minehan v. Silveria, 21 
P.2d 617, 131 C.A. 317—Hammond 
Lumber Co. v. Timourian, 10 P.2d 
181, 122 C.A. 448—Bergeron v. Em¬ 
ployers’ Fire Ins. Co., 2 P.2d 453, 

115 C.A. 672—Wakeman v. Green, 
276 P. 387, 98 C.A. 50—Galusha 
v. Meserve, 208 P. 348, 58 C.A. 174 
—McCain v. City of Oakland, 199 
P. 841, 52 C.A. 639—Pioneer Fruit 
Co. v. Southern Pac. Co., 190 P. 
50, 47 C.A. 44. 

Conn.—Valente v. Porto, 105 A. 338, 
93 Conn. 146. 

D.C.—Cave v. District of Columbia, 
90 F.2d 383, 67 App.D.C. 138. 

Fla.—Shea v. Carlton, 156 So. 495, 

116 Fla. 507. 

Ga.—Terrell v. Forest Park Consol. 
School Dist., 165 S.E. 757, 45 Ga. 
App. 713. 

Ill.—People ex rel. Hempen v. Balti¬ 
more & O. R. Co., 42 N.E.2d 69, 
379 Ill. 543—D. L. Lee Pub. Co. 
v. St. Clair County, 173 N.E. 274, 
341 Ill. 257—Central Trust Co. of 
Illinois v. Hagen, 171 N.E. 531, 
339 Ill. 384. 

Walden Home Builders v. 
Schmit, 62 N.E.2d 11, 326 Ill.App. 
386—McKinney v. Cosmopolitan 
Life Ins. Co., 265 Ill.App. 440- 
Merchants* State Bank of Cen- 
tralia v. Chicago, B. & Q. R. Co., 
245 Ill.App. 211. 

Ind.—Wilkins v. Newkirk, 155 N.E. 
516, 85 Ind.App. 663, followed in 
Shobe v. Newkirk, 155 N.E. 925, 
86 Ind.App. 732. 

Iowa.—Securities Inv. Corp. v. 

Noltze, 269 N.W. 866, 222 Iowa 678. 
Ky.—Schachleiter v. Watson, 21 S.W. 

2d 556, 231 Ky. 416.- 
La.—Harris v. Monroe Building & 


Loan Ass’n, App., 148 So. 489— 
Plumb v. Hammond Lands, 130 So. 
257, 14 La.App. 496. 

Me.—Auburn Sewerage Dist v. 
Whitehouse, 146 A. 80, 128 Me. 160. 

Mass.—Levovsky v. Horvitz, 30 N.E. 
2d 411, 307 Mass. 475—Whittings- 
low v. Thomas, 129 N.E. 386, 237 
Mass. 103—City of Somerville v. 
Commonwealth, 114 N.E. 825, 225 
Mass. 589—Hartt v. Rueter, 111 
N.E. 1045, 223 Mass. 207. 

Mich.—Rinke v. Rinke, 48 N.W.2d 
201, 330 Mich. 615—Union Trust 
Co. v. Marsh, 231 N.W. 76, 250 
Mich. 556—Benjamin v. William 
Hillger Land Co., 196 N.W. 191, 
225 Mich. 613—Harley v. Hartford 
Fruit Growers’ & Farmers’ Exch., 
184 N.W. 507, 216 Mich. 146. 

Miss.—Gulf, M. & N. R. Co. v. Sand¬ 
ers, 108 So. 184, 143 Miss. 492. 

Mo.—State ex rel. and to Use of Bair 
v. Producers Gravel Co., Ill S.W. 
2d 521, 341 Mo. 1106—Nomath Ho¬ 
tel Co. v. Kansas City Gas Co., 253 
S.W. 975, 300 Mo. 240. 

Bandy v. East & West Ins. Co., 
App., 163 S.W.2d 350—Kirk v. Met¬ 
ropolitan Life Ins. Co., App., 72 S. 
W.2d 185, transferred, see 81 S.W. 
2d 333, 336 Mo. 765—Carder v. 
Carder, 60 S.W.2d 706, 227 Mo.App. 
1005—Village of Nixa v. Wilson, 
200 SW. 703, 199 Mo.App. 33. 

Neb.—Hardy v. Hardy, 72 N.W. 2d 
902, 161 Neb. 175. 

N.H.—Leary v. City of Manchester, 

6 A.2d 760, 90 N.H. 256. 

N.J.—McMahon v. Trenton-Princeton 
Traction Co., 3 A.2d 139, 121 N.J. 
Law 414. 

Asbury Park & Ocean Grove 
Bank v. Giordano, 129 A, 202, 3 
N.J.Misc. 555, affirmed 134 A. 915, 
103 N.J.Law 171—Ferenga v. Mos- 
kowitz, 130 A. 814, 1 N.J.Misc. 169. 

N.C.—Crawford v. Allen, 127 S.E. 521, 
189 N.C. 434. 

Ohio.—Veres v. Molnar, 63 N.E. 2d 
678, 146 Ohio St. 16. 

Okl.—Federal Nat. Bank of Shawnee 
v. Dowell, Inc., 100 P.2d 243, 186 
Okl. 652—Owens v. Turman Oil 
Co. f 80 P.2d 576, 183 Okl. 182. 

Pa.—Rosenberger v. Kuesel, 140 A. 
860, 292 Pa. 184—Laidley v. Rowe, 
119 A. 474, 275 Pa. 389. 

In re Report of Auditors of 
Cumru Tp., 172 A. 13, 112 Pa.Super. 
559—In re Appeal from Ordinance 
of City of Pittsburgh, 99 Pa. Super. 
467, affirmed Appeal of Snyder, 153 
A. 436, 302 Pa. 259. 

Tex.—Continental State Bank of Pe- 
trolla v. Waggoner, Civ.App., 48 
S.W.2d 1026—Rachford v. City of 
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Port Neches, Civ.App., 46 S.W.2d 
1057, followed in Deanng v. City 
of Port Neches, Civ.App , 46 S.W. 
2d 1062—Austin v. Fields, Civ. 
App., 300 SW. 247—Wright v. 
Lynskey, Civ.App., 285 S.W. 655— 
Holmes v. Tennant, Civ App, 211 
S.W. 798, reversed on other 
grounds. Com.App., 231 S.W. 313. 

Vt.—Reed v. Vermont Accident Ins. 
Co., 9 A.2d 111, 110 Vt. 501—Cutler 
Co. v. Barber, 108 A. 400, 93 Vt. 
468. 

Va.—Marandino v. Lawyers’ Title 
Insurance Co., 159 S.E. 181, 156 
Va. 696. 

Wash.—Seekamp v. Small, 237 P.2d 
489, 39 Wash.2d 578. 

4 C.J. p 523 note 84. 

Synopsis of pleading insufficient 
On an appeal seeking to present 
the constitutionality of a statute, a 
mere synopsis of the complaint was 
insufficient, especially since no error 
appeared on the face of the record. 
N.C.—J. O. Plott Co. v. H. K. Fer¬ 
guson Const. Co., 153 S.E. 396, 19 S 
N.C. 782. 

Another action pending 

(1) In an action on a note, the de¬ 
fense that the same cause of action 
was pending in another action at the 
time this judgment was entered, 
there being nothing in the record to 
show that such defense was estab¬ 
lished, cannot be considered in an 
appeal on the judgment roll alone. 
Cal.—Union Trust Co. of San Fran¬ 
cisco v. Ensign-Baker Refining Co., 
157 P. 613, 29 C.A. 641. 

(2) Assignment of error that the 
court erred in trying the instant case 
while another case involving the 
same issue was pending could not be 
considered on appeal, where the rec¬ 
ord in the other case was not 
brought before the appellate court 
by bill of exceptions or otherwise. 
Va.—Crafts v. Broadway Nat. Bank 

of Richmond, 128 S.E. 364, 142 
Va. 702. 

(3) A record which merely showed 
an offer of proof of a limited por¬ 
tion of the complaint in another 
suit, presented solely for the pur¬ 
pose of impeachment, did not present 
the question of election of remedies 
barring the present suit. 

Cal.—Klegman v. Moyer, 266 P. 1009, 
91 C.A. 333. 

Defense based on by-laws 

(1) Where appellant complains of 
errors as to a defense based on cer¬ 
tain by-laws and there is no com¬ 
petent evidence in the record of the 
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will not consider questions as to limitations or 
laches, 80 - 5 or waiver or estoppel ; so - 10 and the mer¬ 
its of a plea of res judicata cannot be considered in 


the absence of a record containing the proceedings, 
records, and bill of exceptions in the prior ac¬ 
tion. 8015 


existence of such by-laws, the al¬ 
leged errors will not be considered. 
Neb.—Tonda v. Royal Neighbors of 
America, 148 N.W. 926, 96 Neb. 
730. 

(2) In an action for a death bene¬ 
fit, where the record contains no 
by-law regulating the prosecution of 
claims in the society, the court will 
not consider a contention that rejec¬ 
tion of the claim by the society is 
final. 

Conn.—Holczer v. Independent Brass 
City Lodge, 133 A. 666, 104 Conn. 
539. 

Helease not set out in the abstract 
may be disregarded by the appellate 
court. 

Ill.—Forster v. Sheridan Trust & 
Savings Bank, 257 Ill.App. 463. 
Sunday contract 

Where the record is not clear as 
to the nature of a contract of em¬ 
ployment to show whether it is with¬ 
in a statutory prohibition of con¬ 
tracts as to Sunday work, the ap¬ 
pellate court is not warranted in dis¬ 
turbing the judgment. 

N.Y.—Schulman v. Rosenstein, 120 
N.Y.S. 58. 

Record sufficient to show: 

(1) That defendant contended be¬ 
low that the written contract be¬ 
tween the parties had been modified 
by an executed oral agreement. 

Cal.—Shimizu v. Nojiri, 211 P. 40, 

59 C.A. 375. 

(2) That contract was in evidence. 
Va.—Amos v. Franklin, 165 S.E. 510, 

159 Va. 19. 

80.5 Ariz.—Western Coal & Mining 
Co. v. Hilvert, 142 P.2d 411, 60 
Ariz. 537, 61 Ariz. 131—Frederick- 
son v. McIntyre, 78 P.2d 1124, 52 
Ariz. 61. 

Ill.—Oliver v. Crook, 52 N.E.2d 453, 
321 Ill.App. 55—Widman v. Peo¬ 
ples Trust & Savings Bank of Ot¬ 
tawa, 3 N.E.2d 892, 286 Ill.App. 
619. 

Ind.—Prasuhn v. Alfke, 11 N.E.2d 
1000. 105 Ind.App. 300. 

Ky.—Pope v. Cawood, 170 S.W.2d 
55, 293 Ky. 660. 

Mich.—Union Trust Co. v. Marsh, 
231 N.W. 76, 250 Mich. 556. 

Mo.—Fidelity & Deposit Co. of Mary¬ 
land v. Boundy, 158 S.W.2d 243, 
236 Mo.App. 656. 

N.C.—Osborne v. Southern Ry. Co., 
7 S.E.2d 500, 217 N.C. 263. 

37 C.J. p 1260 note 41. 

Dates and limitation periods 

(1) A litigant relying on the stat¬ 
ute of limitations for reversible er¬ 
ror should set out the dates or spec¬ 
ify the limitation periods on which 
he relies. 


Kan.—Dixon v. Continental Oil & Re¬ 
fining Co., 227 P. 325, 116 Kan. 465. 

(2) Hence such defense cannot be 
considered, on appeal, where the rec¬ 
ord does not show when the action 
was commenced. 

Cal.—Wakeman v. Green, 276 P. 387, 
98 C.A. 50. 

Mo.—Craft v. Miller, App., 72 S.W. 
2d 806. 

S.D.—Carlock v. Loyd, 181 N.W. 835, 
43 S.D. 611. 

Tex—Kreis v. Kreis, Civ.App., 75 
S.W. 2d 93S. 

4 C.J. p 523 note 84 [b] (1). 

(3) Nor can it be considered when 
the record does not show when the 
cause of action arose. 

Cal.—Leggett v. Cooper, 292 P. 672, 
109 C.A. 219. 

4 C.J. p 523 note 84 [b] (2). 

Pleadings 

(1) If the record fails to show 
the pleadings with respect to limita¬ 
tions the question cannot be con¬ 
sidered. 

Ill.—Welch v. City of Chicago, 154 N. 

E. 226, 323 Ill. 498. 

Tex.—Cole v. Dyer Hardware Co., 
Civ.App., 77 S.W. 2d 2S6—Grand 
Lodge of Colored K. P. of Texas 
v. Allen, Civ.App., 221 S.W. 675. 

4 C.J. p 523 note 84 [b] (3)-(6). 

(2) By rule, in some jurisdictions, 
the pleading may be looked to in de¬ 
termining the question of limitations 
even though it does not appear in 
the statement of facts. 

Tex.—Askey v. Power, Com.App., 36 
S.W.2d 446. 

Evidence 

Where defendant offered no evi¬ 
dence but elected to stand on his 
objection to the evidence because the 
action was barred by the statute of 
limitations, and made no request to 
have plaintiff’s testimony transcrib¬ 
ed, the charge filed of record, an 
assignment of error based on the 
statute of limitations cannot be con¬ 
sidered. 

Pa.—Mumma v. Philadelphia & R. 
Ry. Co., 119 A. 287, 275 Pa. 277. 

80.10 Iowa.—Beardsley v. Clark, 294 
N.W. 887, 229 Iowa 601. 

Md.—Continental Milling & Feed Co. 
v. Doughnut Corp. of America, 48 
A.2d 447, 186 Md. 669. 

Tex.—National Life & Accident Ins. 
Co. v. Travis, Civ.App., 128 S.W.2d 
867. 

Wis.—Bulman v. Bulman, 73 N.W.2d 
599, 271 Wis. 286—Fluck v. Meiroff, 
213 N.W. 474, 192 Wis. 480. 

4 C.J. p 523 note 84 [d]. 

80.15 Ala.—Compton v. Compton, 177 
So. 900, 235 Ala. 174. 
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Ark.—Corder v. Norsworthy, 109 S. 

W.2d 136, 194 Ark. 564. 

Cal.—Smith v. Bach, 201 P. 611, 54 C. 
A. 236. 

Ill.—Gillespie v. Reu, 85 N.E.2d 844, 
first case; 337 Ill.App. 213—Gilles¬ 
pie v. Reu, 85 N.E.2d 844, second 
case, 337 Ill.App. 213. 

La.—Morris Plan Bank v. Glockner, 
App., 161 So. 792. 

Me.—Carey v. Bourque-Lanigan Post 
No. 5, American Legion, 104 A.2d 
438, 105 Me. 62. 

Mo.—Ford v. Laughlin, 226 S.W. 911, 
285 Mo. 533. 

Copple v. Supreme Forest Wood¬ 
men Circle, App., 78 S.W.2d 508. 
N.Y.—Ouriel v. John Petrossi Co., 
287 N.Y.S. 116, 247 App.Div. 861- 
Bolivar v. Monnat, 248 N.V.S. 722, 
232 App.Div. 33. 

Walker v. Ideal Gas & Electric 
Fixture Co., 159 N.Y.S. 899. 

Pa.—Pasquinelli v. Southern Maca¬ 
roni Mfg. Co., 116 A. 372, 272 Pa. 
468. 

Commonwealth ex rel. Allen v. 
Allen, 56 A.2d 343, 162 Pa.Super. 
145. 

Tex.—Schweizer v. Adcock, 194 S.W. 
2d 549, 145 Tex. 64. 

W.Va.—City of Moundsville v. Brown, 
34 S.E.2d 321, 127 W.Va. 602. 

Evidence taken, on former trial 

(1) The supreme court cannot de¬ 
termine the legal basis for a former 
judgment on the same cause on ap¬ 
peal in a subsequent suit where the 
record does not include evidence tak¬ 
en on the former trial, and hence 
leaves the court uninformed as to 
the precise issues there adjudicated. 
N.Y.—Ouriel v. John Petrossi Co., 287 

N.Y.S. 116, 247 App.Div. 861. 

Va.—Wise v. Commonwealth, 95 S.E. 
632, 122 Va. 693, certiorari denied 
Wise v. Commonwealth of Virginia, 
39 S.Ct 287, 248 U.S. 582, 63 L.Ed. 
432. 

(2) On an appeal from findings of 
a trial judge, in favor of plaintiff, 
for money paid on account of the sale 
of real estate, plea of res judicata 
will not be considered if it appears 
the record of the proceedings in the 
other court were not made a part of 
the record in the case appealed. If 
defendants desired the appellate court 
to review the ruling of the trial judge 
in refusing to admit the record, not 
only the pleadings but also the notes 
of testimony in the other suit should 
have been placed on this record. 

Pa.—Pekny v. Hrabosky, 161 A. 749, 

106 Pa.Super. 393—Jaffe v. Kramer, 
82 Pa.Super. 442. 

Tex.—Stevens v. Dawley, Civ.App., 
254 S.W. 810. 
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§ 1156. Organization and Jurisdiction of 
Lower Court 

Assignments of error to rulings of the trial court on 
jurisdictional questions will not be considered on appeal 
in the absence of a complete record of relevant matters; 
but where want of jurisdiction appears on the face of the 
record, nothing outside the record proper need be pre¬ 
served. 

Assignments of error to rulings of the trial court 
on jurisdictional questions will not be considered 
on appeal in the absence of a complete record of 
relevant matters; 81 but where want of jurisdiction 
appears on the face of the record, neither a bill 
of exceptions nor anything else outside the record 
proper need be preserved. 82 On appeal from an or¬ 
der denying relief, the jurisdiction of the court to 
afford such relief will not be considered, where 
it is not shown that the denial was because of lack 
of power. 83 Where the record does not show the 
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facts relied on to establish a loss of jurisdiction 
by the trial court the question will not be consid¬ 
ered. 84 

Disqualification of judge. The grounds relied on 
to establish a disqualification of the trial judge must 
appear from the record in order that his disqualifi¬ 
cation may be considered. 85 An exception to the 
competency of a judge to make an order in the 
cause will not be considered, where it does not ap¬ 
pear from the record that he made any order there¬ 
in. 86 

§ 1157. Parties 

Questions relating to parties must be sufficiently 
raised and supported by the record to be considered on 
appeal. 

Where a question as to parties is not presented 
by the record it will not be considered. 87 So the 


Prior execution 

Where the reason for a motion to 
quash an execution is not contained 
in the bill of exceptions, and it does 
not appear that the execution was 
quashed on a ground that would de¬ 
stroy the vitality of the judgment, 
the appellate court cannot say that 
the first execution was a bar to is¬ 
suance of another execution. 

Mo.—Forsee v. Garrison, 235 S.W. 

473, 208 Mo.App. 408. 

81. Ark.-—Pullen v. Smith, 139 S.W. 

2d 245, 200 Ark. 420. 

Mich.—Union Trust Co. v. Marsh, 231 

N7W. 76, 250 Mich. 556. 

Tex.—American Red Cross v. Long- 

ley, Civ.App., 165 S.W.2d 233, error 

refused—Kittrell v. Conanico, Civ. 

App., 56 S.W.2d 272. 

W.Va.—Ireland v. Hibbs, 22 S.E.2d 

706, 125 W.Va. 31. 

Want of jurisdiction 

(1) Assignments of error that the 
trial court was without jurisdiction 
will not be considered, on appeal, in 
the absence of a complete record af¬ 
firmatively showing want of juris¬ 
diction. 

Mich.—Barkume v. Phelps, 104 N.W. 

980, 141 Mich. 545. 

4 C.J. p 523 note 85. 

(2) The court could not say that 
an action against police magistrate 
for a money recovery was based up¬ 
on a penalty statute, which if so 
would take the case out of the ju¬ 
risdiction of the lower court, where 
the record did not so indicate. 

Colo.—Cummings v. Aiken, 260 P. 

524, 82 Colo. 391. 

(3) Assignment of error that 
granting of temporary injunction 
against picketing was improper on 
ground that national labor relations 
board had exclusive jurisdiction over 
subject matter involved, would not 
be considered when complaint did 


not contain sufficient allegations to 
enable court to determine whether 
employer was engaged in interstate 
commerce. 

Ill.—J. C. Auffenberg, Inc. v. Local 
604, Intern. Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers, 111 N.E.2d 642, 350 Ill. 
App. 100. 

Pendency of another proceeding 

(1) Where purported bill of excep¬ 
tions to review judgment awarding 
wife suit money with which to resist 
husband’s appeal in wife’s suit for 
separate maintenance contained no 
evidence of the pendency of a suit 
for divorce, assignment of error that 
court was without authority to make 
allowance because of pendency of di¬ 
vorce suit was unsupported. 

Mo.—Brown v. Brown, App., 176 S.W. 
2d 296. 

(2) Where file of circuit clerk’s of¬ 
fice in a designated suit was offered 
in evidence but no part thereof was 
included in bill of exceptions, the 
file was not before court of appeals 
for consideration. 

Mo.—Brown v. Brown, supra. 

Funds outside state 
Cal.—Reed v. Hollister, 186 P. 819, 
44 C.A. 533. 

Determination from pleadings 

In the absence of right to examine 
proceedings in search for errors oc¬ 
curring at the trial, a contention 
that the county court was without 
jurisdiction of the subject matter 
must be determined from the plead¬ 
ings alone. 

Okl.—Starr v. Hay good, 153 P. 1157, 
54 Okl. 403. 

Pleadings essential 

The reviewing court must have 
pleadings before it to determine the 
jurisdiction of trial court, whether 
pleadings are oral or written. 
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Tex.—Clonts v. Johnson, 294 S.W. 
844, 116 Tex. 489. 

Reviewing court may consider en¬ 
tire record to determine whether tri¬ 
al court acquired jurisdiction over 
person of defendant. 

Ohio.—Rhodes v. Valley Greyhound 
Lines, 128 N.E.2d 824, 98 Ohio App. 
187. 

82. Ill.—Redfern v. Botham, 70 Ill. 
App. 253. 

Mo.—Galvin v. State Social Security 
Commission of Missouri, App., 129 
S.W. 2d 1051. 

Neb—Hardy v. Hardy, 72 N.W.2d 
902, 161 Neb. 175. 

Tex.—Blair v. Archer County, 195 S. 

W.2d 348, 145 Tex. 102. 

Wash.—State ex rel. Lyon v. Board 
of Com’rs of Pierce County, 196 P. 
2d 997, 31 Wash.2d 366. 

83. N.Y.—In re Whittall, 49 N.Y.S. 
282, 25 App.Div. 624. 

84. Ind.—Satterblom v. Wasson, 41 
N.E.2d 674, 111 Ind.App. 377. 

Or.—Metzler-Hegsted Lumber Co. v. 
Farmers’ Union Warehouse & Mer¬ 
cantile Co., 153 P. 56, 78 Or. 551. 

4 C.J. p 523 note 88. 

85. Ky.—Dotson v. Burchett, 190 S. 
W.2d 697, 301 Ky. 28, 162 A.L.R. 636 
—Red wine v. Dorman, 70 S.W. 2d 
933, 254 Ky. 348. 

4 C.J. p 523 note 89. 

86. Md.—Goodman v. Saperstein, 81 
A. 695, 115 Md. 678. 

87. Cal.—Britt v. East Side Hard¬ 
ware Co., 143 P. 244, 25 C.A 231. 

Ga.—Carey v. Habersham Hardware 
& Distributing Co., 85 S.E.2d 63, 91 
Ga.App. 174—Pharr v. Eve, 87 S.E. 
1098, 17 Ga.App. 686. 

Ill.—Misek v. Village of La Grange, 
239 Ill.App. 360. 

Ind.—Pritchard v. Mines, 111 N.E. 
804, 61 IncLApp. 203. 
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nonjoinder or misjoinder of a party will not be l 
considered where the evidence is not contained in ' 
the record, 55 or where the record does not show the 
existence of such a person. 59 

§ 1158. Process I 

Questions concerning process, and the service and re- ! 
turn thereof, will not be considered unless the record ' 
shows the defects complained of and contains all relevant 
matters. 1 

A defect in process cannot be considered unless 
apparent from the record; 90 and questions as to 1 
the sufficiency of process, or the service or return , 
thereof, will not be considered where such process or 
the return and all the relevant evidence are not con¬ 
tained in the record. 91 Failure to serve a portion 
of the defendants will not be considered where their 


4A C.J.S. 

relation to the subject matter of the suit does not 
appear 92 

§ 1159. Pleadings 

a. In general 

b. Amendments 

c. Demurrers 

a. In General 

Only such questions relating to the pleadings as are 
raised by the record can be considered on appeal, and to 
enable a review the record must contain the pleadings 
involved and all necessary and relevant matter. 

Only such questions relating to the pleadings as 
are raised by the record can be considered on ap¬ 
peal. 93 An assignment of error relating to the 
pleadings or motions in respect thereto will not be 


Mo.—Communications Workers of 
America Local No. €325 v. Brown, 
App. f 252 S.W. 2d 103—Stanley v. 
Ray, App., 220 S.W.2d 75 
Nev.—Nellis v. Johnson, 57 P.2d 392, 
57 Nev. IS. 

N.Y.—Edwards v. MacArtney, 183 N. 

Y.S. 851, 193 App.Div. 334. 

N.C.—Taylor v. Green, 87 S.E.2d 11, 
242 N.C. 156. 

S.C.—Morris v. Maryland Casualty 
Co., 197 S.E. 505, 1S7 S.C. 150. 

4 C.J. p 524 note 91. 

Coverture 

On error, a judgment will not be 
reversed, on the ground that it was 
rendered against a married woman 
on a contract which she could not le¬ 
gally make, unless the fact of cover¬ 
ture is apparent on the record. 

Ohio.—Evans v. Jones, 8 Ohio Dec. 
(Reprint) 543, 8 Cinc.L.Bul. 308— 
Hahner v. Kaufman, 5 Ohio Dec. 
(Reprint) 412, 7 Ohio Dec.(Reprint) 
233, 1 Cmc L.Bul. 364. 

4 C. J. p 524 note 91 [a]. 

Infancy or incapacity to sue 

The question of a plaintiff's in¬ 
fancy or his legal incapacity to sue 
is not presented, on appeal, where 
his age is not stated in any of the 
pleadings. 

Ind.—Edwards v. Beall, 75 Ind. 401. 

Pleading 

Advantage may be taken of im¬ 
proper joinder of parties in an ac¬ 
tion for injuries to person by appeal 
or writ of error vrhether the matters 
appear in the pleading or not. 

Ala.—Brookside-Pratt Mining Co. v. 
McAlister, 72 So. 18, 196 Ala. 110. 

Record held sufficient 

(1) To show that the court allow¬ 
ed substitution of party plaintiff. 

Cal.—Reynolds v. Hook, 292 P. 1000, 
109 C.A. 226. 

.(2) .To establish, in suit to remove 
&as£ee and for an accounting, that 
the, trustee and beneficiary added as 
a party defendant after plaintiffs had 


given their testimony, but before de¬ 
fense had rested, were not denied full 
opportunity to present their evidence. 
Or—Wood v. Honeyman, 169 P.2d 131, 
178 Or. 484, 171 A.L.R. 587. 

88. Cal.—Busing v. Pierson, 102 P. 
2d 798, 39 C.A.2d 241. 

D.C.—Case v. Ricketts, Mun.App., 41 
A.2d 304. 

Ga.—Frankel v. Miami Butterine Co., 
194 S.E. 503, 185 Ga. 284. 

La.—Rains v. Thomason & Champion, 
135 So. 92, 17 La.App. 120. 

Ohio.—Roscoe v. Kolb, 113 N.E.2d 
746, 93 Ohio App. 352. 

Tex.—City of Dublin v. Prim, Civ. 

App., 43 S.W.2d 317. 

4 C.J. p 524 note 92. 

Joinder on order of court 

Where the court, in lieu of dis¬ 
missing a cause for failure to join 
parties plaintiff, ordered plaintiff to 
make the joinder, and, on failure to 
do so, dismissed the action, the ab¬ 
sence of any allegations or proof in 
the record showing necessity for the 
joinder, except an affidavit relied on 
for a new trial, required reversal of 
the judgment. 

Tex.—Mitchell v. Tippett, Civ.App., 
256 S.W. 620. 

89. U.S.—Landram v. Jordan, D.C., 
27 S.Ct. 17, 203 U.S. 56, 51 L.Ed. 88. 

90. Ga.—Vaughan v. Lit tie-Ward 
Furniture Co., 166 S.E. 670, 46 Ga. 
App. 26. 

Tex.—Gilliam v. Brock, Civ.App., 1 S. 

W.2d 1114. 

4 C.J. p 524 note 94. 

Record will not he searched to as¬ 
certain the alleged fact of improper 
service of process on which plea in 
abatement was based. 

Ill.—Ferry v. National Motor Under¬ 
writers, 244 Ill.App. 241. 

91. Ala.—Hill v. McWhorter, 187 So. 
494, 237 Ala. 419—Bailey v. Grif¬ 
fin, 100 So. 242, 211 Ala. 219—Por¬ 
ter v. Louisville & N. R. Co., 79 
So. 605, 202 Ala. 139. 
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Ga.—Cowart v. W. A. West & Son, 111 
S.E. 213, 28 Ga App. 407. 

Ill.—Independent Brew'eries Co. v. 
Wabash Ry. Co., 223 Ill.App. 156. 

Ky.—Stevens & Elkins v. Lewis-Wil- 
son-Hicks Co., 182 S.W. 840, 168 
Ky. 648, modified on other grounds 
185 S.W. 873, 170 Ky. 238. 

La.—Forest Lumber Co. v. Word, 83 
So. 551, 146 La. 271—True Tag 
Paint Co. v. Wellman, 78 So. 109, 
142 La. 1038. 

Mont.—West v. Capital Trust & Sav¬ 
ings Bank, 124 P.2d 572, 113 Mont 
130. 

N.C.—Moore v. Baker, 24 S.E.2d 749, 
222 N.C. 736. 

Tex.—Bastrop & Austin Bayou Rice 
Growers’ Ass’n v. Cochran, Civ. 
App., 171 S.W. 294. 

4 C.J. p 524 note 95—47 C.J. p 592 note 
68 [b]. 

Bill of exceptions held sufficient 

Ga.—Cawthon v. McCord, 63 S.E.2d 
287, 83 Ga.App. 158. 

Record held to show due notice by 
publication 

Ind.—Carlson v. Kesler, 199 N.E. 889, 
103 Ind.App. 350. 

Record held insufficient 

To show futility of process. 

N.Y.—In re Joint Legislative Com¬ 
mittee to Investigate Educational 
System of State of New York, 32 
N.E,2d 769, 285 N.Y. 1. 

92. Colo.—Branham v. Nye, 47 P. 
402, 9 Colo.App. 19. 

93. Ala.—State v. Robinson Land & 
Lumber Co. of Ala., 77 So.2d 641, 
262 Ala. 146—Richards v. William 
Beach Hardware Co., 7 So.2d 492, 
242 Ala. 535. 

Ariz.—Fellows v. W. C. Ellis Bldg. 
Co., 95 P.2d 563, 54 Ariz. 325. 

Cal.—Billings v. Delgado, 125 F.2d 
95, 51 C.A.2d 489. 

Ill.—Reinhardt v. Security Ins. Co. 
of New Haven, Conn., 38 N.E.2d 
310, 312 Ill.App. 1. 

Ky.—Pope v. Cawood, 170 S.W.2d 55, 
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considered, on appeal, if the record does not contain i error assigned, and all other necessary and relevant 
the pleadings, or parts thereof, pertinent to the | matter; 94 and so a refusal of the trial court to al- 


293 Ky. 660—Brown v. Hose, 26 S. 
W.2d 503, 233 Ky. 549. 

Mass.—Petition of Melnick, 87 N.E. 
2d 204, 324 Mass. 524—Norris v. 
Allen, 105 N.E. 364, 217 Mass. 573. 
Mont.—Caley v. Kohlstad, 292 P.2d 
995. 

N.J.—Jaccarino v. Factory Proper¬ 
ties, 40 A.2d 349, 132 N.J.Law 323. 
S.D.—State ex rel. Scott v. Ronney, 
275 N.W. 349, 65 S.D. 510. 

94. Ark.—Miller v. Missouri Pac. R. 
Co., 183 S.W.2d 289, 207 Ark. 896- 
Baker v. Boone, 177 S.W.2d 756, 206 
Ark. 823. 

Cal.—Citizens Nat. Trust & Savings 
Bank v. Maher, 57 P.2d 917, 6 C.2d 
386. 

Semple v. Andrews, 81 P.2d 203, 

27 C.A.2d 228—Williams v. Myers, 

294 P. 61, 110 C.A. 265. 

Colo.—Zall Jewelry Co. v. Stoddard, 
190 P. 506, 68 Colo. 395. 

Conn.—Russakoff v. City of Stam¬ 
ford, 58 A.2d 517, 134 Conn. 450. 
Ill.—Kaufman v. Goldman, 132 N.E. 
2d 52, 8 Ill.App.2d 409—Kaufman 
v. Goldman, 126 N.E.2d 730, 6 Ill. 
App.2d 207—Botwinski v. Drovers 
Trust & Sav. Bank, 90 N.E.2d 665, 
339 Ill.App. 650—Pope County State 
Bank v. IT. G. I. Contracting Co., 
265 Ill.App. 420—Hickey v. Bar¬ 
rett, 212 Ill.App. 86—Mason v. 
Krag, 191 Ill.App. 1. 

Ind.—Rooker v. Fidelity Trust Co., 
177 N.E. 454, 202 Ind. 641. 

Wayne Works v. Hicks Body Co., 
55 N.E.2d 382, 115 Ind.App. 10. 

Kan.—Lorey v. Cox, 272 P.2d 1114, 
176 Kan. 621—Marchant v. Layton, 
245 P.2d 973, 173 Kan. 341. 

Ky.—Liberty Life Ins. Co. v. Strauss, 

28 S.W.2d 955, 234 Ky. 608—Ernst 
v. Pike, 24 S.W.2d 553, 232 Ky. 680 
—Lincoln Court Realty Co. v. Ken¬ 
tucky Title Savings Bank & Trust 
Co., 185 S.W. 156, 169 Ky. 840. 

La.—Bickham v. Crawford, App., 64 
So.2d 11. 

Me.—Powers v. Rosenbloom, 62 A.2d 
531, 143 Me. 361. 

Mass.—Hill v. Peterson, 82 N.E.2d 11, 
323 Mass. 384. 

Mo.—State ex rel. Reid v. For see, 161 
S.W.2d 648—Mays v. Jackson, 145 S. 
W.2d 392, 346 Mo. 1224—Home Ins. 
Co. of New York v. Missouri Power 
& Light Co., 39 S.W.2d 1039, 327 
Mo. 1201—Rockenstein v. Rogers, 
31 S.W.2d 792, 326 Mo. 468. 

Linneman v. Hawkins, App., 27 
S.W. 2d 1046—Bank of Tupelo, 
Miss., v. Stonum, 281 S.W. 110, 220 
Mo.App. 152—Buschow Lumber Co. 
v. Union Pac. R. Co., 276 S.W. 409, 
220 Mo.App. 743—Strong v. Strong, 
App., 216 S.W. 543. 

Neb.—Sickler v. City of Broken Bow, 
10 N.W.2d 462, 143 Neb. 542. 
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N.H.—Gosselin v. Lemay, 153 A. 716, 
85 N.H. 13. 

N.J.—Roofing Sales Co. v. Rose, 137 
A. 211, 103 N.J.Law 553. 

N.M.—Jamison v. McMillen, 190 P. 
726, 26 N.M. 231. 

N.C.—Winston v. Gilliam, 90 S.E. 687, 
172 N.C. 533. 

Okl.—Carver v. Knutson Elevators, 
Inc., 285 P.2d 391. 

S.C.—Pressley v. Pressley, 86 S.E. 
377, 102 S.C. 174. 

S.D.—Fruth v. Bolt, 164 N.W. 270, 
39 S.D. 371. 

Tenn.—Tennessee Cent. R. Co. v. 
Vanhoy, 226 S.W. 225, 143 Tenn. 
312. 

Tex.—Vaughn v. Gulf Ins. Co., Civ. 
App., 151 S.W.2d 227—Roeser v. 
Coffer, Civ.App., 98 S.W.2d 275— 
Beverly v. Siegel, Civ.App., 51 S.W. 
2d 743—Grice v. American Nat. 
Ins. Co., Civ.App., 35 S.W.2d 204- 
Coker v. Tone, Civ.App., 27 S.W. 
2d 597—Stephens v. Miller, Civ. 
App., 202 S.W. 1051—Southwestern 
Gas & Electric Co. v. Duke, Civ. 
App., 194 S.W. 1010—Schaff v. 
Nash, Civ.App., 193 S.W. 469. 
Wash.—Green v. Bouton, 172 P. 576, 
101 Wash. 454. 

4 C.J. p 524 note 97. 

Abandoned pleadings are not us¬ 
ually essential part of record on ap¬ 
peal, unless they must be looked 
to on question of limitation. 

Tex.—Kreis v. Kreis, Civ.App., 75 S. 
W.2d 938. 

On exceptions of no right or cause 
of action 

(1) Exception of no right or cause 
of action requires no ruling by the 
appellate court, where the lower 
court’s minutes show no authority 
from the court for filing thereof nor 
any ruling thereon. 

La.—Liberty Mut. Ins. Co. v. Benton, 
App., 153 So. 479—Standard Oil Co. 
of Louisiana v. Smith, App., 153 
So. 334. 

(2) But where the judgment based 
on the court’s sustaining exception 
of no cause of action was in the rec¬ 
ord, the court of appeal would con¬ 
sider an appeal taken from the judg¬ 
ment, notwithstanding exception of 
no cause of action was not in the 
record. 

La.—Aaron v. Martin, App., 167 So. 
106. 

Failure to serve pleading 

Where there is nothing in the rec¬ 
ord to show whether answers were 
served on codefendants, and the evi¬ 
dence of all the parties was received 
without making any such objection 
to the pleadings, the failure to serve 
answers is not available to any of 
appellants. 

N.Y.—Giant Portland Cement Co. v. 
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Barber Asphalt Paving Co. f 177 N. 
Y.S. 408, 187 App.Div. 581. 

Judgment on pleadings 

(1) The denial of plaintiffs* mo¬ 
tion for judgment on the pleadings 
requested on the ground that defend¬ 
ants failed to answer within time 
allowed cannot be considered, where 
no record entries were set forth in 
the abstracts showing such failure. 
Mo.—Cashion v. Gargus, 183 S.W. 

301, 267 Mo. 68. 

(2) Error in not rendering a judg¬ 
ment on the pleadings cannot be con¬ 
sidered on appeal, where the record 
shows no motion therefor. 

Okl.—McGrath v. Campbell, 256 P. 
28, 124 Okl. 286. 

(3) Where the record on appeal 
contains only the petition and an¬ 
swer and a statement that judgment 
was rendered, the contention that if 
the answer stated a good defense the 
judgment was erroneously entered 
on the pleadings is without merit, 
there being no showing that no evi¬ 
dence was taken. 

Mo.—Jones v. Cook, App., 249 S.W. 
422. 

Motions and rulings thereon 

No review of motions aimed at the 
pleadings will be had in the absence 
from the record of the motion and 
the court’s ruling thereon. 

La.—Standard Oil Co. of Louisiana 
v. Smith, App., 153 So. 334. 

Flea in abatement 

(1) Error, if any, in overruling a 
plea in abatement to an action on 
a policy was not reviewable, where 
nothing relating to the trial on plea 
was found in the record or bill of 
exceptions, except the plea itself. 
Wis.—Feldt v. Cohen, 248 N.W. 798, 

212 Wis. 398. 

(2) Where record failed to show 
that plea in abatement was present¬ 
ed to court and overruled, no re¬ 
versible error was presented on that 
matter on appeal. 

Tex.—Guelker v. Hidalgo County 
Water Imp. Dist No. 6, Civ.App., 
269 S.W.2d 551, error refused no 
reversible error. 

(3) On appeal from order grant¬ 
ing plea in abatement court cannot 
take into consideration alleged mat¬ 
ters of fact which were not duly 
made part of record. 

Wis.—Kilcoyne v. Trausch, 269 N.W. 
276, 222 Wis. 528. 

Required affidavit of defense 

On appeal on record which did not 
contain an affidavit filed with the 
answer denying execution of guar¬ 
anty of payments under a land con¬ 
tract, the court cannot consider the 
defendant’s denial of the execution 
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low a proposed pleading to be received and filed is 
not reviewable where the record does not show the 
contents of the proposed pleadings, 95 or where the 
bill of exceptions does not disclose the motion or 
ruling of the court thereon, 96 or the time when such 
pleading was offered and refused. 97 

While it is necessary that the petition or com¬ 


plaint, or portion thereof, on which the trial was 
had be contained in the record, in order to present 
for review the rulings of the court on the ad¬ 
missibility of evidence under the pleadings, 98 it is 
not necessary, except where the defect or omission 
is such that it might have been supplied or cured by 
the evidence, 99 that the evidence be contained in the 


of a guaranty nor his claim of al¬ 
teration thereof. 

Mich.—Detroit Trust Co. v. Lange, 
255 N.W. 320, 267 Mich. 69. 

Showing evidence 

(1) An assignment of error that 
defendant had a legal right to plead 
failure of consideration was without 
merit where the plea was not strick¬ 
en and it did not appear what evi¬ 
dence was offered in its support. 
Ga.—Patillo v. Hallet & Davis Piano 
Co., 106 S.E. 206, 26 Ga.App. 327. 
<2) Where a motion is made to 
strike defenses, and the matter is 
brought on for hearing and for sum¬ 
mary judgment on the pleadings and 
on affidavits and exhibits, and the 
defenses are stricken and summary 
judgment awarded to plaintiff, if on 
appeal appellant prints only the 
pleadings and judgment and omits 
to print the affidavits and exhibits 
which were before the court on the 
motion, the appellate court cannot 
say that the proofs were insufficient, 
as they are not before it. 

N.J.—Lamer v. Town of Montclair, 
123 A. 886, 99 N.J.Law 510. 

Striking pleadings 

(1) Error assigned to the striking 
of a pleading will not be reviewed 
in the absence from the record of 
the pleadings involved or affected 
and all other necessary and relevant 
matter. 

Ala.—Linton v. Morton, 200 So. 614, 
240 Ala. 563 —Blumberg v. Speil- 
berger, 96 So. 191, 209 Ala. 278— 
Huntsville Knitting Mills v. But- 
ner, 76 So. 54, 200 AIsl 288. 

Hurt v. Atlanta, B. & A. Ry. Co., 
84 So. 631, 17 AIa.App. 241—Home 
Supply Co. v. Almon, 76 So. 473, 
16 Ala.App. 189. 

Cal.—Overton v. Noyes, 170 P. 1110, 
177 C. 450. 

Shuey v. Bunney, 40 P.2d 859, 
4 C.A.2d 408. 

Colo.—-Weir v. Campbell, 186 P. 526, 
67 Colo. 531. 

Fla.—Atlantic Coast Line R. Co. v. 

Baynard, 151 So. 5, 112 Fla. 544. 
Ill.—National Weeklies, Inc. v. 

Klein, 262 Ill.App. 146. 

Ind.—Rooker v. Fidelity Trust Co., 
177 N.E. 454, 202 Ind. 641. 

Tuesburg Land Co. v. State, 131 
N.E. 530, 78 Ind.App. 327. 

Iowa.—Griffiths v. Allen, 237 N.W. 
219, 212 Iowa 831. 

Kan.—Campbell v. Campbell, 243 P. 
2d 197, 172 Kan. 640. 


Mo.—Lust v. Lust, 202 S.W. 564— 
Bmgaman v. Hannah, 194 S.W. 276, 
270 Mo. 611. 

Farish Co. v. Erown-Evans Mfg. 
Co., 230 S.W. 365, 207 Mo.App. 78. 
Mont —Ca!ey v. Kohlstad, 292 P.2d 
035—Vando Veegaete v. Vande 
Veegaete, 243 P. 1082, 75 Mont. 52. 
Neb.—Myers v. Hall County, 263 N. 

W. 4S6, 130 Neb. 13. 

Tex.—Smith v. Mitchell, Civ.App., 
197 S.W.2d 129—Miller v. Texas 
Employers’ Ins. Ass’n, Civ.App., 63 
S.W.2d S83—Crater Oil Co. v. Voor- 
hies, Civ.App., 280 S.W. 849—C. R. 
Miller & Bro. v. Nigro, Civ.App., 
230 S.W. 511. 

(2) In a garnishment proceeding, 
where it is assigned as error that 
the court refused to strike the an¬ 
swer of the garnishees as insufficient 
in a certain respect, the objection 
will not lie where the record fails 
to show that interrogatories were 
filed which would call for an answer 
in that respect. 

Ill.—Mutual Service Corporation v. 
Hugren, 225 Ill.App. 216. 

Submission of issue 

Whether only one issue was sub¬ 
mitted to the jury, because the evi¬ 
dence did not warrant submission of 
the others, is not determinable by 
the supreme court on affidavit, a set¬ 
tled case or bill of exceptions being 
required. 

Minn.—State v. Qvale, 230 N.W. 472, 
180 Minn. 580. 

Sufficiency of counterclaim will 
not be considered, where the record 
is not preserved so as to bring ques¬ 
tion before the supreme court. 
S.D.—O’Neill v. Bennett, 207 N.W. 
543, 49 S.D. 524. 

Variance 

(1) A variance between averments 
and proof will not be considered on 
appeal when point is not presented 
on the record. 

Ala.—Crotwell v. Cowan, 184 So. 195, 
236 Ala. 578. 

(2) Defendant’s contention that a 
statement alleged a written contract 
while proof showed a verbal contract 
and that one contract was declared 
on and recovery had on a different 
one was not available where no affi¬ 
davit of surprise appeared in the 
record. 

Mo.—Hughes v. Abraham Lincoln 
Life Ins. Co., App., 84 S.W.2d 973. 
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(3) Alleged fatal variance be¬ 
tween terms of contract as proved 
and terms thereof as stated in re¬ 
corded lien claim was ruled against 
appellant where there were no find¬ 
ings of fact from which the ques¬ 
tion could be determined. 

N.M.—Hobbs v. Morrison Supply Co., 
73 P.2d 325, 41 N.M. 644. 

(4) Where evidence admitted or 
preferred in support of a reply was 
not before reviewing court either by 
way of bill of exceptions or in sep¬ 
arate findings of the trial court, the 
question of whether the evidence 
submitted was a departure or incon¬ 
sistent with the petition could not 
be determined because the assign¬ 
ment of error was not properly be¬ 
fore the court. 

Ohio.—Domestic Finance Corp. v. 
Morton, App., 135 N.E.2d 456. 

95. Ill.—Bernat v. Hendrickson, 64 
N.E.2d 235, 327 Ill.App. 332. 

Ky.—Spurlin v. Spurlin, 149 S.W.2d 
722, 286 Ky. 49—Dallas v. Gardner, 
268 S.W. 847, 207 Ky. 93—Felts v. 
Edwards, 204 S.W. 145, 181 Ky. 287 
—Houston v. Commonwealth, 184 
S.W. 388, 169 Ky. 445. 

Tenn.—Summers v. Bond-Chadwell 
Co., 145 S.W.2d 7, 24 Tenn.App. 357. 
4 C.J. p 524 note 98. 

96. Ark.—Dunklin v. Watkins, 151 
S.W.2d 978, 202 Ark. 602. 

Ill.—Dupuis v. Kipnis, 217 Ill.App. 
254—Green v. Jennings, 184 I1L 
App. 340. 

97. Ala.—Johnson v. Collier, 54 So. 
53, 170 Ala. 656. 

98. Colo.—Expansion Gold Mining & 
Leasing Co. v. Campbell, 163 P. 
968, 62 Colo. 410. 

Utah.—Inland Engineering & Con¬ 
struction Co. v. Maryland Casualty 
Co., 290 P. 367, 76 Utah 435. 

4 C.J. p 525 note 1. 

Exception to pleading 
Where the record showed no ex¬ 
ception to pleading with respect to 
damages, an assignment that the 
court erred in admitting testimony 
concerning damages because not 
properly pleaded could not be con¬ 
sidered. 

Tex.—Green v. Jackson, Civ.App., 42 
S.W.2d 91. 

99. Wash.—Hulet v. Wishkah Boom 
Co., 103 P. 814, 54 Wash. 510, 132 
Am.S.R. 1127. 
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record, in order to obtain a review of the legal 
sufficiency of the petition, declaration, or com¬ 
plaint; 1 but it is sufficient for this purpose that the 
record contain the pleading objected to and the ap¬ 
propriate objections and exceptions; 2 and it has 
been held that the sufficiency of the petition as 
stating a cause of action is open to review, even 
though the bill of exceptions is not properly before 
the appellate court. 3 Evidence need not be pre¬ 
served to sustain a decree dismissing a bill. 3 * 5 

A ruling on a plea to the jurisdiction is not re- 
viewable, where the evidence on which the ruling 
was based is not a part of the record. 4 

A ruling on a motion to require plaintiff to elect 
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on which count he will rely is not reviewable, where 
the record does not contain all the evidence, 5 or 
the motion, the ruling of the court, and the exception 
thereto. 6 

b. Amendments 

Questions involving the allowance of, or refusal to 
allow, an amendment to a pleading will not be considered 
in the absence from the record of the pleadings involved 
and other necessary and relevant matter. 

The action of the trial court in allowing, or in 
refusing to allow, an amendment of a pleading will 
not be reviewed, where the record or the proper part 
thereof fails to show the original pleading involved, 
the amendment allowed or refused, and all other 
necessary and relevant matter, 7 or likewise where 


1. Wash.Terr.—Seattle, etc., R. Co. 
v. Ah. Kow, 3 P. 188, 2 Wash.Terr. 
36. 

Excluded evidence 

In action for price of gas wherein 
defendant filed plea of prematurity, 
record on appeal was complete with¬ 
out inclusion of letters excluded 
from evidence when offered in sup¬ 
port of the plea, where letters would 
have merely amplified the allega¬ 
tions in the plea of prematurity. 

La.—Arkansas Louisiana Gas Co. v. 
R. O. Roy & Co., 198 So. 768, 196 
La. 121. 

2. La.—Succession of Begue, 36 So. 
849, 112 La. 1046. 

Mo.—Wilds v. German Ins. Co., 65 
Mo.App. 78. 

3. Mo.—State v. Duncan, 109 S.W. 
73, 130 Mo.App. 311. 

3.5 Ill.—Paschke v. Paschke, 51 N. 
E.2d 598, 320 Ill.App. 434. 

4 . Tex.—Kittrell v. Conanico, Civ. 
App., 56 S.W.2d 272. 

4 C.J. p 525 note 6. 

5. U.S.—Buckeye Powder Co. v. E. 
I. Du Pont de Nemours Powder 
Co., N.J., 223 F. 881, 139 C.C.A. 319. 

6. Minn.—Hoven v. Leedham, 189 N. 
W. 601, 153 Minn. 95, 31 A.L.R. 
574. 

4 C.J. p 525 note 8. 

7. Ala.—Rice v. Davidson, 101 So. 
604, 211 Ala. 693—Commonwealth 
Life Ins. Co. v. Reilly, 94 So. 294, 
208 Ala. 313—J. C. Carland & Co. 
v. Burke, 73 So. 10, 197 Ala. 435. 

Louisville & N. R. Co. v. Laney, 
69 So. 993, 14 Ala.App. 287. 

Ariz.—Leigh v. Loyd, 244 P.2d 356, 
74 Ariz. 84—Tootle-Campbell Dry 
Goods Co. v. Knott, 29 P.2d 1056, 
43 Ariz. 210. 

Ark.—First Nat. Bank v. McMichael, 
80 S.W.2d 57, 190 Ark. 647. 

Cal.—Lubarsky v. Richardson, 21 P. 
2d 557, 218 C. 27—Stark v. Hoeft, 
269 P. 1105, 205 C. 102—Philbrook 
v. Randall, 231 P. 739, 195 C. 95. 


Rogers v. Courtney, 294 P.2d 755, 
139 C.A.2d 884—Broadway Federal 
Sav. & Loan Ass’n of Los Angeles 
v. Howard, 285 P.2d 61, 133 C.A.2d 
382—Knox v. Atchison, T. & S. F. 
Ry. Co., 214 P.2d 589, 95 C.A.2d 
896—Meyer v. Selggio, 181 P.2d 
690, 80 C.A.2d 161—Feldesman v. 
McGovern, 112 P.2d 645, 44 C.A.2d 
566—Home Owners’ Loan Corp. v. 
Gordon, 97 P.2d 845, 36 C.A.2d 189 
—Wolford v. Neustadter, 69 P.2d 
909, 21 C.A.2d 417—Younglove v. 
Hacker, 59 P.2d 451, 15 C.A.2d 211 
—Taylor v. Lewis, 22 P.2d 569, 132 
C.A. 381—Davis v. Perry, 8 P.2d 
514, 120 C.A. 670—Saint v. Saint, 

7 P.2d 374, 120 C.A. 15—Los An¬ 
geles Housing Corporation v. 
Crowley, 295 P. 371, 111 C.A. 202 
—Farber v. Greenberg, 277 P. 534, 
98 C.A. 675—Lewis v. Fowler, 252 
P. 786, 80 C.A. 717—McKissick 

Cattle Co. v. Anderson, 217 P. 779, 
62 C.A. 558—Thomson v. Langton, 
187 P. 970, 45 C.A. 415—Rogers 
Bros. Co. v. Beck, 184 P. 515, 43 
C.A. 110—Calara Valley Realty Co. 
v. Smith, 156 P. 369, 29 C.A. 589. 

Colo.—Kingsbury v. Vreeland, 144 P. 
887, 58 Colo. 212. 

Conn.—Berry v. Hartford Nat. Bank 
& Trust Co., 7 A.2d 847, 125 Conn. 
615—Biateck v. Zawada, 136 A. 
867, 106 Conn. 724. 

Ga.—Roberts v. Scott, 87 S.E.2d 67, 
211 Ga. 527—Sewell v. Anderson, ! 
30 S.E.2d 102, 197 Ga. 623—Kinney 
v. Mayor of City of Milledgeville, 
196 S.E. 467, 185 Ga. 866—Taylor 
v. Wilmot, 178 S.E. 739, 180 Ga. 
408—Johnson v. Southern Ry. Co., 
142 S.E. 857, 166 Ga. 222—Douglass 
v. W. L. Williams Art Co., 85 S.E. 
993, 143 Ga. 846. 

London v. Atlanta Transit Co., 
87 S.E.2d 103, 91 Ga.App. 753, fol¬ 
lowed in 87 S.E.2d 108, 91 Ga.App. 
759 and Greer v. Atlanta Transit 
Co., 87 S.E.2d 108, 91 Ga.App. 759 
—Byrom v. Ringe, 63 S.E. 2d 235, 
83 Ga.App. 234—Allied Store Util¬ 
ities Co. v. Bennett, 13 S.E.2d 906, 
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64 Ga.App. 524—Clark v. Calhoun 
Nat. Bank, 187 S.E. 304, 53 Ga.App. 
691—Readdick v. Forsythe, 182 S. 
E. 407, 52 Ga.App. 54—Butler v. 
Citizens’ Bank, 110 S.E. 501, 28 
GaApp. 184—Thomas v. Chatta¬ 
nooga Ry. & Light Co., 94 S.E. 50, 
21 Ga.App. 172—Bryant v. Bank of 
Covington, 89 S.E. 1049, 18 GaApp. 
526—Ware v. Lamar, 85 S.E. 824, 
16 GaApp. 560—Upchurch v. Nich¬ 
ols. 83 S.E. 273, 15 GaApp. 359. 

Ill.—Winnetka Trust & Savings 
Bank v. Practical Refrigerating 
Engineers Ass’n, 54 N.E.2d 253, 322 
Ill.App. 154—Kylavos v. Poli- 

chrones, 45 N.E.2d 99, 316 Ill.App. 
444—City Trust & Savings Bank v. 
City of Kankakee, 254 Ill.App. 489 
—Raymond v. Varnum, 185 Ill.App. 
289. See Tollar v. Bohemian Bldg. 
& Loan Ass’n, 187 Ill.App. 405. 
Ind.—Wayne Works v. Hicks Body 
Co., 55 N.E.2d 382, 115 Ind.App. 
10—Dickerson v. Dickerson, 10 N. 
E.2d 424, 104 Ind.App. 686, reheard 
11 N.E.2d 514, 104 Ind.App. 686. 
Kan.—Jones v. Kansas City, 271 P. 

2d 803, 176 Kan. 406. 

Ky.—Tackett v. Home Owners’ Loan 
Corp., 150 S.W.2d 229, 286 Ky. 388 
—Floyd v. Sun-Democrat, 86 S.W. 
2d 122, 260 Ky. 496—Howard v. 
Howard, 84 S.W.2d 77, 260 Ky. 257 
—Equitable Life Assur. Soc. of U. 
S. v. Kazee, 79 S.W.2d 208, 257 
Ky. 803—J. R. Watkins Co. v. Jor¬ 
dan, 60 S.W.2d 984, 249 Ky. 432— 
Sweazy v. King, 58 S.W.2d 659, 248 
Ky. 432—Lamkins v. Cambron’s 
Adm'rs, 238 S.W. 766, 194 Ky. 246 
—Casebolt v. Hall, 197 S.W. 839, 
177 Ky. 395—Hunt v. Hardin, 189 
S.W. 713, 172 Ky. 558. 

Howser v. Watson, 11 Ky.Op. 324 
—Powell v. Mead, 11 Ky.Op. 292 
—Coffee v. Cook, 2 Ky.Op. 222. 
La.—Ogea v. Emergency Relief Ad¬ 
ministration, App., 154 So. 647. 
Mass.—Gallagher v. Wheeler, 198 N. 

E. 891, 292 Mass. 547. 

Mich.—Leonard B. Orloff Co. v. 
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the record otherwise fails to show an irregular- j ity. 8 


Walker & Co., 183 N.W. S3, 214 
Mich. 601. 

Miss.—Planters’ Oil Mill v. Yazoo & 
M. V. R. Co., 121 So. 138, 153 Miss. 
712. 

Mo.—Reinker v. Wesche, 117 S.W. 
2d 334—Early v. Smallwood, 256 S. 
W. 1053, 302 Mo. 92. 

Smith v. Universal Finance 
Corp., App., 137 S.W.2d 489—State 
Bank of Seneca v. Saft, App, 75 
S.W.2d 420—Giddens v. Bankers’ 
Guaranty Life Co., 37 S.W.2d 65S, 
225 Mo.App. 742—Dagley v. Na¬ 
tional Cloak & Suit Co., 22 S.W.2d 
892, 224 Mo.App. 61—Rubber Tire 
Supply Co. v. American Utilities 
Co., App., 279 S.W. 751—Levine v. 
Hochman, 273 S.W. 204. 217 Mo. 
App. 76—Donner v. Whitecotton, 
App., 245 S.W. 203. 

Neb.—Fidler v. Adair, 191 N.W. 883, 
109 Neb. 404. 

N.H.—Whitney v. H. P. Hood & Sons, 
192 A. 493, 88 N.H. 483. 

N.J.—Paramount Pictures v. Rovner, 
1 A.2d 371, 121 N.J.Law 132. 
N.M.—Bounds v. Carner, 205 P.2d 
216, 53 N.M. 234. 

Okl.—Indian Territory Illuminating 
Oil Co. v. Killingsworth, 51 P.2d 
505, 175 Okl. 78. 

Or.—Jaques v. Patterson, 259 P. 426, 
122 Or. 394. 

Pa.—Levine v. Roth, 120 A, 115, 276 
Pa. 244. 

S.C.—Blackwood v. Spartanburg 
Commandery No. 3, Knights Tem¬ 
plar, 193 S.E. 195, 185 S.C. 56, 121 
A.L.R. 1320. 

Tex.—Moran v. Midland Farms Co., 
Civ.App., 282 S.W. 612—Holloway 
v. Miller, Civ.App., 272 S.W. 562. 
Wash.—Denning v. Quist, 44 P.2d 
771, 181 Wash. 667. 

4 C.J. p 525 note 9. 

Abandoned pleading 

Where error is assigned on the 
refusal of the court to strike an 
amended petition, it is essential to 
a review of the matter on appeal 
that the first petition be made a part 
of the record by exception, for oth¬ 
erwise it becomes an abandoned 
pleading, and not a part of the rec¬ 
ord. 

Mo.—Donner v. Whitecotton, App., 
245 S.W. 203. 

Evidence 

Where the evidence is not in the 
record, the court on appeal cannot 
determine that the court abused its 
discretion in allowing amendment of 
pleading. 

Colo.—Kingsbury v. Vre eland, 144 P. 
887, 58 Colo. 212. 

Xn bill of exceptions 

(1) To be considered on appeal, 
amendments offered which could not 
be filed without permission of court 
and were refused must be incorpo¬ 
rated in bill of exceptions, and it is 


’ of no avail to include them as part 
of record proper, although they were 
marked filed by clerk. 

Ga.—Bryant v. Bank of Covington, 
89 S.E. 1049, 18 Ga.App. 526. 

(2) The court will not look beyond 
the bill of exceptions to ascertain 
the contents of a proposed amend¬ 
ment to an affidavit of foreclosure 
which the court has refused to allow. 
Ga.—Upchurch v. Nichols, 83 S.E. 

273, 15 Ga.App. 359. 

Nature and purpose of amendment 

(1) Before error can be predicated 
on the refusal of the court to permit 
an amendment, the record must show 
the nature and purpose of the 
amendment. 

Ill.—Lewis v. McCreedy, 38 N.E.2d 
170, 378 Ill. 264, 138 A.L.R. 198. 
Neb.—Fidler v. Adair, 191 N.W. 683, 
109 Neb. 404. 

(2) It will not be held that the 
court erred in refusing appellant’s 
motion to amend his answer, where 
it is not plain from the record and 
is not pointed out in what respect 
the answer could have been amend¬ 
ed, so as to state a defense to the 
action. 

Wash.—Western Farquhar Machin¬ 
ery Co. v. Pierce, 185 P. 570, 108 
Wash. 621. 

(3) The trial court would not be 
held in error in refusing defendant 
the right to amend his answer on 
the date of trial, where the record 
gave no light as to whether the pro¬ 
posed amended answer was a depar¬ 
ture from the original or contained 
defenses inconsistent with the orig¬ 
inal defenses, or whether it was a 
purely dilatory matter. 

Mo.—State Bank of Seneca v. Saft, 
App., 75 S.W.2d 420. 

(4) Any error in the refusal of 
the court to permit an amendment 
of an affidavit of defense after trial 
had commenced is not reviewable, in 
the absence from the bill of excep¬ 
tions of the motion and the affida¬ 
vits in support thereof. 

Ill.—Manufacturers’ State Bank of 
East Moline, Ill., v. American 
Surety Co. of N. Y., 230 Ill.App. 
474. 

Proceedings 

(1) Where neither orders of court 
setting out motions to file amended 
petitions nor orders overruling mo¬ 
tion designate amended petition of¬ 
fered to be filed and refused as to 
one which is copied into record, ac¬ 
tion of trial court in refusing to al¬ 
low amended petition cannot be re¬ 
viewed. 

Ky.—Felts v. Edwards, 204 S.W. 145, 
181 Ky. 287. 

(2) The supreme court cannot con¬ 
sider the question of a chancellor's 
refusal to permit an amendment to 
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a bill where the record does not dis¬ 
close that any motion was made to 
amend nor any refusal on the chan¬ 
cellor’s part. 

Mich.—Leonard B. Orloff Co. v. 
Walker & Co., 183 N.W. 63, 214 
Mich. 601. 

(3) The allowance of an amend¬ 
ment could not be considered where 
the bill of exceptions did not include 
such ruling. 

Ga.—Ware v. Lamar, 85 S.E. 824, 16 
Ga.App. 560. 

Verification, of amendment not pres, 
ent 

A bill of exceptions, complaining 
that the trial court refused to allow 
an amendment to an affidavit of fore¬ 
closure, did not show error, where 
it did not appear that the amendment 
was verified, as required by Civ.Code 
(1910) § 3287. 

Ga.—Upchurch v. Nichols, 83 S.E. 

273, 15 Ga.App. 359. 

Record held sufficient 
Ga.—McDaniel v. Atlanta Coca-Cola 
Bottling Co., 2 S.E.2d 810, 60 Ga. 
App. 92. 

8. Tex.—Rosson v. Groom Mut. Hail 
Ass’n, Civ.App., 58 S.W.2d 572. 

Va.—Stevens v. Clintwood Drug Co., 
154 S.E. 515, 155 Va. 353. 

Wash.—Denning v. Quist, 44 P.2d 
771, 181 Wash. 667. 

4 C.J. p 525 note 10. 

Evidence 

(1) Allowance of a second amend¬ 
ed answer setting forth a third af¬ 
firmative defense, and refusal to 
strike that defense would not be con¬ 
sidered where the record did not 
show any evidence was introduced 
under allegations of that defense. 
Wash.—Denning v. Quist, supra. 

(2) Where the evidence is not in 
the record the court, on appeal, can¬ 
not review the action of the lower 
court in allowing, or in refusing to 
allow, an amendment of the plead¬ 
ings to conform to the proof. 

Ind.—Abromson v. Edmundson, 136 
N.E. 22, 79 Ind.App. 409. 

4 C.J. p 525 note 10 [a]. 

Petition insufficient 
Where plaintiff’s petition was in¬ 
sufficient, and he failed to bring up 
for consideration an amendment 
which was refused it could not be 
held that the court erred in dismiss¬ 
ing the petition. 

Ga.—Holmes v. Cobb Real Estate 
Co., 82 S.E. 496, 142 Ga. 56. 

Time to prepare amendment 

Refusal of the trial court to allow 
time for the preparation of amend¬ 
ments to the petition after the sus¬ 
taining of demurrers cannot be re¬ 
versed, where it does not appear 
from the bill of exceptions that the 
trial court knew what precise 



4A C.J.S. 


APPEAL & ERROR § 1159 


c. Demurrers 

A ruling on a demurrer cannot be reviewed on appeal 
unless the record shows or sets out the demurrer and 
grounds therefor, the ruling of the court, the pleading 
involved, and all other necessary and relevant matter. 


A ruling on a demurrer cannot be reviewed on 
appeal unless the record shows or sets out the de¬ 
murrer with the grounds thereof, 9 the ruling there¬ 
on, 10 proper complaint in the lower court to the 


amendments were proposed, as the 
appellate court cannot determine 
whether the amendments would have 
removed the defects. 

Ga.—Medlock v. McAdoo, 105 S.E. 
643. 26 Ga.App. 92. 

9 . Ala.—Liverpool & London & 
Globe Ins. Co. v. McCree, 98 So. 880, 
210 Ala. 559—Woodall v. Western 
Union Telegiapb Co., 97 So. 830, 
210 Ala. 265—Carroll v. Fausett, 91 
So. 73, 206 Ala. 526—Alabama Pow¬ 
er Co. v. Fergusen, 87 So. 796, 205 
Ala. 204—McWilliams v. Birming¬ 
ham Southern R. Co., 85 So. 293, 
204 Ala. 53—Shelby Iron Co. v. 
Bierly, 80 So. 806, 202 Ala. 422— 
City of Birmingham v. Muller, 73 
So. 30, 197 Ala. 554. 

Matlock v. Johnson, 88 So. 182, 17 
Ala.App. 669—Morgan v. Embry, 85 
So. 580, 17 Ala.App. 276—Southern 
Steam Carpet Cleaning Co. v. Gold¬ 
man, 84 So. 478, 17 Ala.App. 218— 
Home Supply Co. v. Almon, 76 So. 
473, 16 Ala.App. 189. 

Ark.—Stewart v. Edgar, 103 S.W.2d 
629, 193 Ark. 1179—Hall v. Waters, 
176 S.W. 699, 118 Ark. 427. 

Ga.—Tree v. City of Atlanta, 87 S.E. 
1021, 144 Ga. 757. 

Stanford v. ^B3tna Ins. Co., 123 S. 
E. 621, 32 Ga.App. 9—West v. At¬ 
lanta Loan & Savings Co., 95 S.E. 
721, 22 Ga.App. 184. 

III.—Union Indemnity Co. v. Jeschke, 
267 Ill.App. 113. 

Ind.—Weideroder v. Mace, 111 N.E. 5, 
184 Ind. 242. 

Rexford v. Board of Com'rs of 
Rush County, 151 N.E. 830, 85 Ind. 
App. 281—New Albany Nat. Bank 
v. Brown, 114 N.E. 486, 63 Ind.App. 
391—Gish v. St. Joseph Loan & 
Trust Co., 113 N.E. 394, 66 Ind.App. 
500—Krieg v. Palmer Nat. Bank, 
111 N.E. 31, 67 Ind.App. 677. 

Md.—Bounds v. Nuttle, 30 A.2d 263, 
181 Md. 400. 

Mo.—Coleman v. Fletcher, 188 S.W.2d 
959, 238 Mo.App. 813. 

Neb.—Muller v. Jensen, 12 N.W.2d 80, 
144 Neb. 1. 

Tex.—Bryan v. Rogers Asbestos Co., 
Civ.App., 60 S.W. 2d 257—Central 
Lumber Co. v. Fall, Civ.App., 264 
S.W. 513—Duenkel v. Amarillo 
Bank & Trust Co., Civ.App., 222 S. 
W. 670, error refused—Anderson v. 
Gammon, Civ.App., 189 S.W. 798— 
Allen v. Reed, Civ.App., 179 S.W. 
544. 

Wis.—Vredenburg v. Safety Devices 
Corp., 70 N.W.2d 226, 270 Wis. 36. 
Wyo.—Rogers v. Buck Creek Oil Co., 
231 P. 410, 32 Wyo. 283. 

4 C. J. p 526 note 11. 


Objections waived 
Defendant appellant waives any 
question on demurrer to the com¬ 
plaint by failing to set it out, or its 
substance, and by failing to set out 
any memoranda of objections to the 
complaint, as required by statute. 

Ind.—Miami County Bank v. State, 
112 N.E. 40, 61 Ind.App. 360. 

Question not presented by record 
An alleged error of the court m de¬ 
clining to hear demurrer to a bill 
would not be considered on appeal, 
where the record failed to show any 
question regarding such failure. 

Vt.—Dyar Sales & Machinery Co. v. 
Bleiler, 175 A. 27, 106 Vt. 425. 

Record search to uphold sustaining 
of demurrer 

(1) Although on the overruling of 
a demurrer the question will not be 
considered on appeal in the absence 
from the record of such demurrer, 
where a demurrer to a pleading has 
been sustained, the absence of the 
demurrer in the record proper does 
not prevent a review, and the court 
must search the pleading to ascer¬ 
tain if tenable ground of demurrer 
exists. 

Ala.—Liverpool & London & Globe 
Ins. Co. v. McCree, 98 So. 880, 210 
Ala. 559. 

(2) Vet it has been held that error 
in sustaining a demurrer to the com¬ 
plaint cannot be urged on appeal 
where the demurrer is not incorpo¬ 
rated in the transcript. 

Ala.—Season v. Sovereign Camp, W. 
O. W., 94 So. 123, 208 Ala. 276. 

(3) It has also been held that the 
action of the court in sustaining de¬ 
murrer to a plea will not be held er¬ 
roneous on appeal in the absence of 
the demurrers in the record. 

Ala.—Robertson v. Hooton, 85 So. 
582, 17 AlaApp. 258. 

Refiling of demurrer after amend¬ 
ment 

Ruling on a demurrer to an amend¬ 
ed complaint cannot be reviewed 
where the record on appeal shows 
only the demurrer to the original 
complaint, but fails to show that de¬ 
murrer was refiled to the amended 
complaint. 

Ala.—Oliver v. Dexter, 116 So. 526, 
217 Ala. 438—Shelby Iron Co. v. 
Bean, 82 So. 92, 203 Ala. 78. 

Berkowitz v. Farrell, 95 So. 916, 
19 Ala.App. 196. 

Sufficiency of showing 

(1) Where neither the paragraphs 
of the answer nor the pages thereof 
are numbered in the record, the 
grounds of demurrer are not set out 
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with sufficient certainty to be con¬ 
sidered on appeal. 

Ark.—Hall v. Waters, 176 S.W. 699, 
118 Ark. 427. 

(2) Where the record showed that 
the case was submitted on demurrer 
to answer and on defendant's motion 
to discharge attachment, and the 
court awarded plaintiff the relief 
prayed, failure of the record to show 
that plaintiff filed a demurrer to the 
answer or insisted on applying a 
previous demurrer thereto, and omis¬ 
sion of rulings on demurrer and mo¬ 
tion, is immaterial. 

Ky.—Smith v. Moss, 277 S W. 245, 
211 Ky. 226. 

Xn California 

(1) There is authority supporting 
the rule of the text. 

Cal.—Clark v. Taylor, 27 P. ? , 0, 91 C. 
552. 

4 C.J. p 526 note 11. 

(2) It has been held, however, that 
an appellate court is not precluded 
from reviewing judgment overruling 
general demurrer because record did 
not show what point demurrer was 
intended to reach, or what argument 
-was made in trial court, since if for 
any reason demurrer should have 
been sustained, demurrant was enti¬ 
tled to present that reason to appel¬ 
late court. 

Cal.—Meier v. Hayes, 67 P.2d 120, 20 
C.A.2d 451. 

10. Ala.—Simmons v. Chesnut, 90 So. 
2d 767—Keith v. Paden, 51 So.2d 
9, 255 Ala. 294—Alabama Power 
Co. v. Fergusen, 87 So. 796, 205 Ala. 
204—Copeland v. Union Nursery Co., 
65 So. 834, 187 Ala. 148. 

Empire Guano Co. v. Ellis, 98 So. 
38, 19 Ala.App. 463—Clancy v. Tay¬ 
lor, 68 So. 522, 12 Ala.App. 557. 

Ga.—Georgia Music Operators Ass'n 
v. City of Atlanta, 190 S.E. 32, 183 
Ga. 794. 

Ware v. Lamar, 85 S.E. 824, 16 
Ga.App. 560. 

Ill.—Nolan v. Illinois Automobile Ins. 

Exch., 219 Ill.App. 531. 

Mo.—Coleman v. Fletcher, 188 S.W.2d 
959, 238 Mo.App. 813. 

Neb.—Muller v. Jensen, 12 N.W.2d 80, 
144 Neb. 1. 

Tex.—General Exchange Ins. Corp. v. 
Appling, Civ.App., 144 S.W.2d 699— 
Miller v. Shelby County Inv. Co., 
Civ.App., 30 S.W.2d 668—Duenkel 
v. Amarillo Bank & Trust Co., Civ. 
App., 222 S.W. 670, error refused— 
Anderson v. Gammon, Civ.App., 189 
S.W. 798—Allen v. Reed, Civ.App., 
179 S.W. 544. 

4 C.J. p 526 note 12. 
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Effect of absence of ruling 

Where the record shows no action 
on a demurrer, the objection that the 
complaint stated no cause of action 
must be considered as if its sufficien¬ 
cy was attacked after judgment. 
Idaho.—Newport ’Water Co. v. Kel¬ 
logg, 174 P. 602, 31 Idaho 574. 

Entry of order 

No revlewable question was pre¬ 
sented by the record failing to show- 
entry of record in the trial court of 
its order sustaining a demurrer to 
petition or final judgment awarding 
costs against plaintiff. 

Okl.—Hilligoss v. Webb, 159 P. 291, 

60 Okl. 89. 

Error on face of record 

(1) A petition which shows af¬ 
firmatively that plaintiff is not enti¬ 
tled to relief may be attacked on ap¬ 
peal, even in the absence of the rec¬ 
ord showing disposition of demurrer. 
Tex.—Southern Casualty Co. v. Mor¬ 
gan, Civ.App., 299 S.W. 476. 

(2) A failure of the record to in¬ 
dicate action on a general demurrer 
for want of facts does not prevent 
consideration of the sufficiency of the 
petition on appeal, since if it states 
no cause of action, the error would 
be fundamental. 

Tex.—Dingman v. Pahl, Civ.App., 226 
S.W. 446. 

Judgment on demurrer 

(1) In at least one jurisdiction it is 
a rule, based on statutory provision, 
that the record must show a judg¬ 
ment on the demurrer before the rul¬ 
ing will be reviewed. 

Ala.—Homan v. State ex reL Smith, 
89 So.2d 184—Johnson v. Bryars, 
86 So.2d 371, 264 Ala. 243—Herring¬ 
ton v. Hudson, 80 So.2d 519, 262 
Ala. 510—Cefalu v. Dearborn, 49 So. 
1030, 162 Ala. 105. 

Summers v. Dobbins, 19 So.2d 93, 
31 Ala. App. 523. 

4 C.J. p 526 note 16. 

(2) A mere recital in the judgment 
entry that certain demurrers were 
overruled or ordered to be overruled 
is not such a formal judgment, with¬ 
in the meaning of the rule, as to 
present for review the ruling on the 
demurrers. 

Ala.—Reese v. Fuller, 31 So. 601, 132 
Ala. 282 —Dantzler v. Swift Creek 
Mill Co., 30 So. 674, 128 Ala. 410. 
American Sales Book Co. v. Pope, 

61 So. 45, 7 AlaApp. 304—Glenn 
Refining Co. v. Webster, 59 So. 717, 
5 Ala.App. 441. 

(3) So a mere purported docket en¬ 
try as to a ruling on the demurrer is 
insufficient 

Ala.—Aplin v. Dean, 164 So. 737, 231 
Ala. 320. 

(4) .A judgment entry reciting the 
overruling of defendants' demurrers 
is insufficient to permit review of 


overruling of separate demurrers of j 
certain defendants to certain counts. 
Ala.—Poole v. New, 116 So. 105, 22 j 
Ala.App. 2S3. 

f 3) Where a written demurrer on 
file shows that no demurrer was ad¬ 
dressed to a general rejoinder, a 
judgment entry will not be construed 
as showing that the court sustained 
a demurrer to such rejoinder. 

Ala.—Sandlin v. Maury Nat. Bank, 
9S So. 190, 210 Ala. 349. 

Proceeding's to show ruling 

Defendant appellant’s failure to 
present definite and accurate tran¬ 
script of proceedings below, showing 
which of conflicting record entries 
correctly represented action of trial 
court on demurrer to paragraph of 
plaintiff appellee’s reply, leaves no 
question before the appellate court as 
to such ruling. 

Ind.—Prudential Ins. Co. of America 
v. Diffenbaugh, 121 N.E. 301, 68 
Ind.App. 699. 

Recognition of ruling 
An objection that the transcript 
failed to show an order overruling 
demurrer was frivolous, where the 
record showed appellant’s recogni¬ 
tion of the fact that it had been over¬ 
ruled. 

Cal.—Holden v. Mensinger, 165 P. 950, 
175 C. 300. 

Special exception. 

Where the record failed to show 
the action of the court on a special 
exception to plaintiff’s petition, the 
action of the court could not be re¬ 
viewed. 

Tex.—Miller v. Shelby County Inv. 
Co., Civ.App., 30 S.W.2d 668 —City 
of Ft. Worth v. Morgan, Civ.App., 
168 S.W. 976—Burrow v. Brown, 
Civ.App., 167 S.W. 254. 

Record which shows a judgment of 
respondeat ouster, after demurrer 
filed, shows sufficiently that the de¬ 
murrer was sustained. 

Miss.—Smith v. Elder, 15 Miss. 507. 

2STo action apparently taken during 
trial 

Assignments of error in sustaining 
exceptions to certain paragraphs of 
defendant’s answer and cross action 
are without merit, where no such ac¬ 
tion appears to have been taken dur¬ 
ing trial. 

Tex.—Smith v. First Nat. Bank, Civ. 
App., 114 S.W. 2d 317. 

11. Ga.—McDuffie County v. Gunn, 
177 S.E. 363, 50 Ga.App. 198—M. S. 
Cornett & Co. v. Newsome, 108 S.E. 
254, 27 Ga.App. 340—West v. At¬ 
lanta Loan & Saving Co., 95 S.E. 
721, 22 Ga.App. 184. 

4 C.J. p 526 note 13. 

12. Ala.—Hester v. Ford, 130 So. 203, 
221 Ala. 592. 

Southern Indemnity Ass’n v. 
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Hoffman, 77 So. 424, 16 Ala.App. 
274. 

Ark.—Stewart v. Edgar, 103 S.W.2d 
C29, 193 Ark. 1179. 

Ga.—Georgia Music Operators Ass’n 
v. City of Atlanta, 190 S.E. 32, 183 
Ga. 794. 

Luke v. McSwain, 107 S.E. 666, 
27 Ga.App. 141. 

Ill.—Union Indemnity Co. v. Jeschke, 
267 IIl.App. 113—Swanson v. Rose, 
193 IIl.App. 293. 

Ind.—New Albany Nat. Bank v. 
Brown, 114 N.E. 486, 63 Ind.App. 
C91—Evansville Furniture Co. v. 
Freeman, 105 N.E. 258, 57 Ind.App. 
576, rehearing denied 107 N.E. 27, 
57 Ind.App. 576. 

Ky.—Gorrell v. Florida Farms Co., 
177 S.W. 442, 165 Ky. 530. 

Neb.—Muller v. Jensen, 12 N.W.2d 80, 
144 Neb. 1. 

Tex.—Southern Surety Co. v. Griffith 
Lumber Co., Civ.App., 10 S.W.2d 
272. 

Wyo.—Rogers v. Buck Creek Oil Co., 
231 P. 410, 32 Wyo. 283. 

4 C.J. p 69 note 80, p 526 note 14. 

Amended pleadings 

(1) A ruling on a demurrer to an 
amended plea could not be reviewed, 
where the amended plea did not ap¬ 
pear in the record. 

Ala.—Hester v. Ford, 130 So. 203, 221 
Ala. 592. 

(2) Where counts are set out in 
the record only as amended, rulings 
on demurrers to the original counts 
will not be reviewed. 

Ala.—Reaves v. Anniston Knitting 
Mills, 45 So. 702, 154 Ala. 565. 

<3) Exceptions to the overruling 
of demurrers to the answer, after 
amendment of the answer, present 
nothing for review, where the bill of 
exceptions specified the amendment 
as part of the record, but it was not 
sent up as part of the record, and no 
diminution of the record was sug¬ 
gested. 

Ga.—Luke v. McSwain, 107 S.E. 666, 
27 Ga.App. 141. 

Contract involved in action 
On appeal in an action on a note 
given in settlement of claims arising 
out of a contract, sustaining of a de¬ 
murrer to the answer, alleging fraud 
in obtaining the note, in that defend¬ 
ants were entitled to certain notices 
under the contract, cannot be review¬ 
ed, where the contract is not disclos¬ 
ed. 

Ind.—Hammerton v. J. R. Watkins 
Medical Co., 120 N.E. 710, 68 Ind. 
App. 515. 

Oral pleading 

(1) Appellate court could not pass 
on merits of question whether trial 
court erred in overruling defendant’s 
general demurrer, where pleadings in 
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of whether or not error has been committed with 
respect to such ruling.^ Likewise, a ruling on a 
demurrer to an amended bill on the ground that it 
presents a cause of action foreign to that alleged 
in the original bill cannot be considered where the 
original bill is not a part of the record . 14 

It is not necessary to the review of a ruling on 
demurrer that the record contain the evidence 15 
or the findings of fact and the conclusions of law , 16 
although any error in the sustaining of a demurrer 
will not be considered in the absence of a record 
showing that evidence was introduced under the 
pleading attacked by the demurrer . 17 It has been 
held that where a judgment based on an exception 
of no cause of action is in the record, the appellate 
court will consider an appeal taken from the judg- 
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ment notwithstanding the exception of no cause of 
action is not in the record - 17 - 5 In determining 
whether the trial court erred in sustaining a general 
demurrer, a special demurrer argued in the ap¬ 
pellate court may be considered, although the record 
does not disclose whether the special demurrer was 
argued below . 17 * 10 

§ 1160. Questions on Interlocutory Proceed¬ 
ings 

The action of the trial court on interlocutory pro¬ 
ceedings is not reviewable unless the record sets forth 
all matters relevant thereto. 

The action of the trial court upon interlocutory 
proceedings will not be reviewed on appeal unless 
the record sets out the motion and ruling thereon, 
and such facts with regard to such proceedings as 


trial court were oral and did not show 
what facts were alleged. 

Tex.—Bowman v. Bowman, Civ.App., 
96 S.W.2d 667. 

(2) In order for appellate court to 
determine insufficiency of oral plead¬ 
ings, there must be agreement as to 
what pleadings contain or duly au¬ 
thenticated bill of exceptions show¬ 
ing what pleadings were. 

Tex.—Bowman v. Bowman, supra. 
Record held sufficient 
Idaho.—Exchange Lumber & Mfg. Co. 
v. Thomas, 233 P.2d 406, 71 Idaho 
391. 

13. Ala.—Simmons v. Chesnut, 90 
So.2d 767. 

Cal—Dalzell v. Kelly, 230 P.2d 830, 
104 C.A.2d 66—Wolford v. Neustad- 
ter, 69 P.2d 909, 21 C.A.2d 417— 
Bossen v. Bean, 216 P. 404, 62 C. 
A. 293. 

Ga.—Whitner v. Whitner, 60 S.E.2d 
464, 207 Ga. 97, mandate conformed 
to 60 S.E.2d 467, 82 Ga.App. 136. 

Daniel v. Atlanta Newspapers, 81 
S.E.2d 547, 89 Ga.App. 895—Lank¬ 
ford v. State Life Ins. Co., 195 S.E. 
907, 57 Ga.App. 626—Savannah Elec¬ 
tric Co. v. Ellington, 89 S.E. 301, 18 
Ga.App. 257. 

Ind.—Bough v. Inman, 133 N.E. 844, 
77 Ind.App. 550—Ransburg v. U. S. 
Fidelity & Guaranty Co., 124 N.E. 
765, 71 Ind.App. 304—Clevenger v. 
Clevenger, 108 N.E. 868, 59 Ind. 
App. 13. 

Neb.—Sickler v. City of Broken Bow, 
10 N.W.2d 462, 143 Neb. 542. 

Okl.—Carver v. Knutson Elevators, 
Inc., 285 P.2d 391—Turner v. Soon¬ 
er Oil & Gas Co., 243 P.2d 701, 206 
Okl. 344. 

Tex.—Putnam Supply Co. v. Chapin, 
Civ.App., 45 S.W.2d 283, affirmed 
Chapin v. Putnam Supply Co., 76 S. 
W.2d 469, 124 Tex. 247. 

.Demurrer to reply 
When the copapJLaint and, the evi¬ 
dence introduced at the trial are not 


in the record, the appellate court can¬ 
not say that the trial court erred in 
overruling a demurrer to a reply, es¬ 
pecially when the answer to which 
the reply is addressed does not nec¬ 
essarily contain facts sufficient to 
bar a recovery under all circumstanc¬ 
es. 

Ind.—Bough v. Inman, 133 N.E. 844, 
77 Ind.App. 550. 

Error not determinable from record 
Error in overruling exceptions to a 
supplemental petition pleading inde¬ 
pendent cause of action was not defi¬ 
nitely disclosed by the record, in 
view of an indication that two suits 
were consolidated and such petition 
filed by the parties’ agreement. 

Tex.—Putnam Supply Co. v. Chapin, 
Civ.App., 45 S.W.2d 283, affirmed 
Chapin v. Putnam Supply Co., 76 S. 
W.2d 469, 124 Tex. 247. 

Memorandum 

(1) Where neither the record nor 
the brief contained the memorandum 
required by Acts (1911) c 157 show¬ 
ing wherein answers were deficient, 
the overruling of plaintiff’s demur¬ 
rers to the answers on the ground 
that they did not state a defense can¬ 
not be reviewed. 

Ind.—Clevenger v. Clevenger, 108 N. 
E. 868, 59 Ind.App. 13. 

(2) Where a demurrer to a plea in 
abatement was overruled, the ruling 
cannot be considered in the appellate j 
court, where no memoranda to the ' 
demurrer were set out. 

Ind.—Ransburg v. U. S. Fidelity & 
Guaranty Co., 124 N.E. 765, 71 Ind. 
App. 304. 

Release referred to in complaint 

Where a petition for personal in¬ 
juries alleges that consideration for 
the release referred to was distinct 
from wages paid for lost time and 
the release is not in the record, the 
court of appeals cannot say that a 
return of wages was prerequisite to 
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bringing of the action, so as to ren¬ 
der the ruling overruling the demur¬ 
rer error. 

Ga.—Savannah Electric Co. v. Elling¬ 
ton, 89 S.E. 301, 18 Ga.App. 257. 
Record held sufficient 
Ga.—Nichols v. Floyd County, 47 S.E. 
2d 163, 76 Ga.App. 792, reversed on 
other grounds 50 S.E.2d 107, 204 Ga. 
322. 

14. Fla.—Hobbs v. Frazier, 55 So. 
848, 61 Fla. 611. 

15. Ga.—Masland v. Kemp, 70 Ga. 
786. 

Kan.—Talbott v. Donaldson, 80 P. 
9S1, 71 Kan. 483. 

However, it has been held that 
without a statement of facts or find¬ 
ing of facts in the record, the ap¬ 
pellate court cannot review alleged 
errors in overruling special excep¬ 
tions to the pleadings. 

Tex.—Ajax-Grieb Rubber Co. v. Hub¬ 
bard, Civ.App., 181 S.W. 568. 

Effect of Statute 

Where the appeal is from a ruling 
on demurrer, and the record omits 
testimony and prayers and exceptions 
thereon, the contention that in view 
of Acts (1914) c 110, the record does 
not affirmatively show that appellee’s 
judgment was not recovered on an 
entirely different case from that set 
up in declaration did not affect appel¬ 
lant’s right to review of the ruling 
on demurrer. 

Md.—Victory Sparkler & Specialty 
Co. v. Francks, 128 A. 635, 147 Md. 
368, 44 A.L.R. 363. 

16. Wash.—Chase Nat. Bank v. 
Hastings, 55 P. 574, 20 Wash. 433. 

17. Wash.—Denning v. Quist, 44 P. 
2d 771, 181 Wash. 667. 

17.5 La.—Aaron v. Martin, App., 167 
So. 106. 

17.10 Colo.—Gadbois v. Allan, 94 P. 
2d 688, 105 Colo. 19. 
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will enable the appellate court to determine the pro¬ 
priety and correctness of the decision of the trial 
court . 18 

§ 1161. -Provisional Remedies 

a. Receivership 

b. Injunction 

c. Attachment or garnishment 
a. Receivership 

No question relating to a receivership will be con- 
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sidered on appeal where It is not properly presented by 
the record. 

Xo question relating to a receivership will be con¬ 
sidered on appeal where it is not properly presented 
by the record . 19 Hence the propriety of a court 
order in a receivership proceeding will not be con¬ 
sidered on appeal where the record does not set 
forth motion or application and grounds therefor , 20 
the ruling of the court thereon , 21 and the evidence 
on which the trial court acted . 22 Within this rule 
falls an order appointing or refusing to appoint, dis- 


18. Ala.—Sheffield Chamber of Com¬ 
merce v. Hatch, 127 So. 173. 220 
Ala. 601—Sovereign Camp, W. O. 
W. v. Ward, 78 So. 824, 201 Ala. 
446. 

Ark.—Louisiana & A- Ry. Co. v. Am¬ 
brose, 47 S.W.2d 1, 185 Ark. 1189 
—Linn-McCabe Co. v. Williams, 
172 S.W. 895, 116 Ark. 307. 

Cal.—Smith v. Wiget, 171 P.2d 563, 
75 C.A.2d 591—Beck v. Barnes, 18 
P.2d 749, 129 C.A. 187—Producers’ 
Hay Co. v. Harney, 201 P. 801, 54 
C.A. 300—Nadeau v. Lynch, 183 P. 
278, 41 C.A. 755—Kuck v. McCon¬ 
nell, 178 P. 533, 39 C.A. 266. 

Colo.—Merkowitz v. Mahoney, 215 P. 
2d 317, 121 Colo. 38. 

Ga.—McCarty v. Keys, 91 S.E. 875, 
19 Ga.App. 494. 

Ill.—Speroni v. SperonI, 92 N.E.2d 
63, 406 Ill. 28. 

Keser v. Corrie, 120 N.E.2d 880, 
3 Ill.App.2d 209—In re Petit’s Es¬ 
tate, 73 N.E.2d 796, 331 Ill.App. 620 
—Patterson v. Aitken, 244 Ill.App. 
264—Coyne v. Cleveland, C., C. & 
St. L. Ry. Co., 208 Ill.App. 425. 

Ind.—Arbuckle v. Arbuckle, 83 N.K 
2d 484, 119 Ind.App. 152. 

Kan.—Quinton v. Kendall, 253 P. 600, 
122 Kan. 814. 

Ky.—Taulbee v. First Nat Bank, 
130 S.W.2d 48, 279 Ky. 153—Shana¬ 
han v. McIntyre, 205 S.W. 386, 181 
Ky. 390. 

Md.—Wolfe v. State, for XJse of 
Brown, 194 A. 832, 173 Md. 103. 

Mass.—Corey v. Tuttle, 144 N.E. 230, 
249 Mass. 135. 

Miss.—Planters’ Oil Mill v. Yazoo & 
M. V. R. Co., 121 So. 138, 153 Miss. 
712. 

Mo.—Joseph v. Horan, App., 29 S. 
W.2d 234—Staehlin v. Major, App., 
199 S.W. 427. 

Nev.—Rosenthal v. Rosenthal, 153 
P. 91, 39 Nev. 74. 

N.Y.—Unterberg v. Israel, 171 N.Y. 
S. 133, 103 Misc. 675. 

N.C.—Thompson v. Dillingham, 112 
S.E. 321, 183 N.C. 566. 

Or.—Utah-Idaho Sugar Co. v. Lewis, 
187 P. 590, 95 Or. 224. 

Pa.—Raphael v. Western Pennsyl¬ 
vania Amusement Co., 163 A. 333, 
106 Pa.Super. 511—Trio Garage & 
Service Co. v. Huffman-Wolfe Co., 
100 Pa.Super. 314. 


S.C.—Tannery v. Knight 50 S.E.2d 
185, 213 S.C. 520. 

Tenn.—Tallent v. Fox, 141 S.W.2d 
485, 24 Tenn. App. 96—Patton v. 
Morarity, 74 S.W.2d 513, 18 Tenn. 
App. 184—Stearns v. Williams & 
Price, 12 Tenn.App. 427. 

Tex.—Hyde v. Apple, Civ.App., 209 
S.W.2d 804—Bryan v. Rogers As¬ 
bestos Co., Civ.App., 60 S.W.2d 257 
—Kittrell v. Conanico, Civ.App., 
56 S.W. 2d 272—Gillett v. Van 
Horne, Civ.App., 36 S.W.2d 305- 
First State Bank & Trust Co. v. 
First Bank of Truscott, Civ.App., 

32 S.W. 2d 494—Stoneberger v. 
Bishkin, Civ.App., 236 S.W. 782. 

Wash.—Warner v. Hearst Publica¬ 
tions, 148 P.2d 315, 20 Wash.2d 
552. 

4 C.J. p 526 note 20. 

Scope and contents of record see su¬ 
pra § 744. 

Reootrd. held, sufficient 

Cal.—Parker v. Shell Oil Co., 130 P. 

2d 158, 55 C.A.2d 48. 

19- Md.—Central Trust Co. of Mary¬ 
land v. H. B. Mehring & Co., 142 
A. 512, 155 Md. 500. 

Pa.—Rose v. Standard Trailer Co., 

33 A.2d 504, 153 Pa.Super. 234. 
Bight to proceeds 

The ultimate rights in proceeds of 
a corporation’s property cannot be 
considered on appeal from an order 
directing retention thereof by re¬ 
ceivers subject to further order when 
such question is not presented by 
the record. 

Md.—Central Trust Co. of Maryland 
v. H. B. Mehring & Co., 142 A. 512, 
155 Md. 500. 

20. Minn.—Northwestern Nat. Bank 
of Minneapolis v. Mickelson-Shapi- 
ro Co., 159 N.W. 948, 134 Minn. 422. 
4 C.J. p 527 note 27. 

Confirmation of sale 

Where the record does not show on 
what grounds appellant opposed con¬ 
firmation of receiver’s sale, or indi¬ 
cate any deviation from the mode of 
sale ordered by the court nor inade¬ 
quacy of price, an order confirming 
the sale cannot be attacked on ap¬ 
peal. 

Minn.—Northwestern Nat. Bank of 
Minneapolis v. Mickelson-Shapiro 
Co., supra. 


Payment into court 

An order directing payment by a 
receiver into court will not be dis¬ 
turbed where the record fails to 
show the motion and the grounds up¬ 
on which it was made or granted. 
Cal.—Coburn v. Ames, 22 P. 174, 80 
C. 243. 

2L Mo.—Rumsey v. Peoples R. Co., 
55 S.W. 615, 154 Mo. 215. 
Application to vacate appointment 
In order that the action upon the 
application to vacate an appointment 
of a receiver may be reviewed, the 
record must show the disposition 
made of the application. 

Mo.—Rumsey v. Peoples R. Co., su- 
pra. 

22- Ark.—Marlin v. Harrison, 237 S. 

W.2d 24, 218 Ark. 531. 

Ga.—Odom v. Odom, 55 S.E.2d 148, 
205 Ga. 767. 

Idaho.—Fogelstrom v. Murphy, 22 2 
P.2d 1080, 70 Idaho 488. 

Ill.—Graffeo v. O’Brien, 77 N.E.2d 
350, 333 Ill.App. 332. 

Ind.—Zimmerman v. Zumpfe, 33 N. 
E.2d 102, 218 Ind. 476—Kalleres v. 
Glover, 196 N.E. 679, 208 Ind. 472. 
Md.—Great Nat. Ins. Co. of Wash¬ 
ington, D. C. v. Empire Fire Ins. 
Co., 170 A. 165, 165 Md. 510. 

Mich.—Reichert v. Metropolitan 
Trust Co., 253 N.W. 313, 266 Mich. 
322. 

Authority of receiver 

(1) The propriety of the trial 
court's authorization of a corpora¬ 
tion’s receiver to lease property for 
a period of ten years was not before 
the supreme court, where the com¬ 
plaining parties failed to bring up 
evidence. 

Ind.—Kalleres v. Glover, 196 N.E. 
679, 208 Ind. 472. 

(2) The court of appeals cannot 
say that payments by an insurance 
company's receivers for rent, release 
of office fixtures, and removal thereof 
to another city, were wrongful, and 
allowances to the receivers therefor 
excessive, in the absence of evidence 
explaining or throwing light on the 
situation in connection therewith. 
Md.—Great Nat. Ins. Co. of Wash¬ 
ington, D. C. v. Empire Fire Ins. 
Co., 170 A. 165, 165 Md. 510. 
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charging or refusing to discharge, a receiver , 23 
and an order involving the allowance or disallow¬ 
ance of compensation to the receiver . 24 So, where 
it is alleged that an action of the court was based 
upon a mistake, the mistake must appear from the 
record . 25 It is not necessary, however, that the 
evidence be brought up by bill of exceptions, if the 
appeal is on the judgment roll, and the facts found 
and alleged do not justify the court’s action . 26 

b. Injunction 

No question involving an injunction can be con- 


APPEAL & ERROR § 1161 

sidered on appeal in the absence from the record of the 
necessary matters relating thereto. 

In accordance with general rules, no question in¬ 
volving an injunction can be considered on appeal 
in the absence from the record of the necessary 
matters relating thereto . 27 So a record of the 
order involved and the proceedings leading to such 
order is necessary before a question involving the 
granting or refusal of an injunction will be re¬ 
viewed . 28 Similarly the appellate court will not 
review the action of the trial court in granting or 
dissolving an injunction where the evidence before 
the trial court is not preserved in the record . 29 


Priority of creditors 

On appeal of receivers of a corpo¬ 
ration from adjudication as to prior¬ 
ity of creditors, where it did not ap¬ 
pear whether the corporation was 
solvent or insolvent, or what duties 
were imposed on the receivers, the 
court was required to dismiss the 
appeal. 

Md.—Lindsay v. Stemper, 170 A. 766, 
166 Md. 257. 

Pees 

The supreme court cannot hold 
that the fee allowed an appraiser of 
assets of a trust company in receiv¬ 
ers' hands was excessive, where tes¬ 
timony regarding it is not before the 
court. 

Mich—Reichert v. Metropolitan 

Trust Co., 253 N.W. 313, 266 Mich. 
322. 

Report of receiver 

For the court to consider the pro¬ 
priety of the apportionment of re¬ 
ceivership expenses the report of the 
receiver upon which the apportion¬ 
ment is based must be set out in the 
record. 

Idaho.—Bruce v. Frame, 225 P. 1024, 
39 Idaho 29. 

23. Conn.—Flaacke v. Winona Mills 
Co., 134 A. 265, 104 Conn. 665. 

Okl.—Sherman v. Fidelity Mut. Life 
Ins. Co., 36 P.2d 502, 170 Okl. 99. 
S.C.—Penn Mutual Life Ins. Co. v. 

Cudd, 172 S.E. 787, 172 S.C. 88. 

4 C.J. p 527 note 22. 

24. N.Y.—Slater v. Slater, 80 N.Y.S. 
363, 78 App.Div. 449, modified on 
other grounds 67 N.E. 224, 175 N. 
Y. 143, 96 Am.S.R. 605, 61 L.R.A. 
796. 

Wash.—Van Brocklin v. Queen City 
Printing Co., 58 P. 575, 21 Wash. 
447. 

25. Nev.—State ex rel. Sparks v. 
State Bank & Trust Co., 139 P. 
505, 37 Nev. 55, followed in State 
ex rel. Thatcher v. Langan, 139 
P. 514, 37 Nev. 91. 

26. Cal.—People v. Union Bldg., 
etc., Assoc., 58 P. 822, 59 P. 692, 
127 C. 400. 

27. Ill.—State v. Milauskas, 149 N. 
E. 294, 316 ni. 198. 


La.—Louisiana State Bd. of Medical 
Examiners v. Martindale, App., 83 
So.2d 544. 

Mich.—Dabanian v. Rothman, 288 N. 
W. 324, 291 Mich. 31, 125 A.L.R. 
1465—Andres v. National Loan & 
Investment Co., 278 N.W. 726, 283 
Mich. 663—First State Bank of 
Decatur v. Day, 154 N.W. 101, 188 
Mich. 228. 

N.H.—Nashua Wholesale Grocers v. 
State Liquor Commission, 60 A.2d 
124, 95 N.H. 224. 

Pa.—Roth v. Columbia Distributing 
Co. of Allentown, 89 A.2d 825, 371 
Pa. 297. 

Tex.—Johnson v. City of Richard¬ 
son, Civ.App., 206 S.W.2d 98. 

Scope and contents of record see su¬ 
pra § 752. 

Amount of injunction bond 

In the absence of a showing of 
what damages, if any, might be sus¬ 
tained, the court would not increase 
the amount of the bond required on 
granting an injunction pendente lite. 
S.C.—Cooke v. State Highway De¬ 
partment, 155 S.E. 228, 155 S.C. 
63. 

Basis of exception not in record 
An exception to a grant of an in¬ 
terlocutory injunction on the ground 
that a sheriff's sale was equivalent 
to a private sale, based on an as¬ 
sumption not authorized by record, 
was without merit. 

Ga.—Mosely v. Evans, 141 S.E. 207, 
165 Ga, 472. 

Violation of injunction or contempt 

(1) In a suit for injunction to 
abate a liquor nuisance under Pro¬ 
hibition Act § 22, where nothing in 
record on appeal concerned violation 
of injunction, a contention that § 
25 invades the powers of the judi¬ 
ciary in prescribing a minimum and 
maximum penalty to be imposed on 
one found guilty of contempt by vio¬ 
lation of injunction will not be con¬ 
sidered. 

Ill.—State v. Milauskas, 149 N.E. 294, 
318 Ill. 198. 

(2) Where the record did not show 
that there had been an adjudication 
in contempt proceedings for violat¬ 
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ing an injunction, that matter can¬ 
not be reviewed. 

Mich.—First State Bank of Decatur 
v. Day. 154 N.W. 101, 188 Mich. 
228. 

28. Ala.—Grimes v. Warren, 79 So. 
2d 34, 262 Ala, 427. 

Cal.—Mailhes v. Investors’ Syndi¬ 
cate, 32 P.2d 610, 220 C. 735. 

Ingrao v. Karsten, 211 P.2d 41, 
94 C.A.2d 517. 

Ga.—Lee v. Johnston, 134 S.E. 166, 
162 Ga, 560. 

La,—Successions of Ethridge, App., 
30 So.2d 147. 

Md.—Goldstein v. Leitch, 120 A. 369, 
142 Md. 184. 

Minn.—Arnoldy v. Northwestern 
State Bank, 172 N.W. 699, 142 

Minn. 449. 

Grounds for order 

Where it is not shown by judg¬ 
ment or recital in the bill of excep¬ 
tions that an interlocutory injunc¬ 
tion was refused because the court 
was without jurisdiction, no ruling 
as to jurisdiction will be made. 

Ga.—Lee v. Johnston, 134 S.E. 166, 
162 Ga, 560. 

Notice of application 

An order denying a motion to va¬ 
cate an order to show cause, so far 
as it enjoined defendants, was not 
reviewable on the ground that no 
notice of application was gtfven de¬ 
fendants, in the absence of a record 
showing whether notice was given. 
N.Y.—Hunt v. Stirone, 249 N.Y.S. 
591, 232 App.Div. 262. 

Condition presented by record 

The appellate court is required to 
consider an appeal from an order 
dissolving a temporary injunction, 
although the record does not con¬ 
tain the motion to dissolve, state¬ 
ment of facts, or assignments of er¬ 
ror, and no briefs are filed, it being 
one of those cases which the court 
is required to pass on in the condi¬ 
tion presented by the record. 

Tex.—Smith v. Crank, Civ.App., 259 
S.W. 989. 

29. Ark.—Jones v. Bartlett, 191 S. 
W.2d 967, 209 Ark. 681. 
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It has been held that an appeal from an order 
granting an injunction cannot be heard where the 
answer is not in the record , 30 and that the refusal 
of an injunction will not be reviewed where the 
record does not show a compliance with the statu¬ 
tory prerequisites . 31 

a Attachment or Garnishment 

No question as to attachment or garnishment will be 
considered on appeal if it is not properly raised by the 
record. 

No question as to an attachment will be con¬ 
sidered on appeal if it is not properly raised by the 
record ; 32 and an order of the trial court in attach¬ 
ment or garnishment proceedings will not be re¬ 
viewed on appeal where the motion or application 
and grounds therefor, matters in support thereof, 
and rulings of the court thereon, are not preserved 
in the record . 33 Hence the evidence on which the 


court acted must be set out in the record for such 
an order to be reviewed . 34 So the action of the 
court in determining priority between attachment 
creditors may be reviewed only when the evidence is 
preserved in the record . 35 The determination in 
garnishment as to the validity of attachment pro¬ 
ceedings on which the garnishment is based will not 
be reviewed where the record of the attachment 
proceedings is not in the transcript . 36 

§ 1162. - Change of Venue 

To review the action of the trial court with respect 
to motions for change of venue the record must be suffi¬ 
cient to show the proceedings and relevant matters. 

To review the action of the trial court on an ap¬ 
plication for a change of venue, the record must be 
sufficient to show the proceedings had below and the 
matters assigned as error . 37 Thus the record must 


Fla.—Miller v. John T. Wal bridge 
Engineering Co., 121 So. 471, 97 
Fla. 447. 

Ga.—Voyles v. Federal Land Bank 
of Columbia, 162 S.E. 106, 173 Ga. 
844—Kunkel v. Tippins, 108 S.E. 
46, 151 Ga. 708—Moss v. Moss, 82 
S.E. 136, 141 Ga. 769. 

Ill.—Lee v. City of Casey, 109 N.E. 
1062, 269 Ill. 604. 

Mich.—Colburn v. McNutt, 188 N.W. 
357, 219 Mich, 4. 

Tex.—Pruett v. Sprouse, Civ.App., 
278 S.W. 2d 290, error refused no 
reversible error—Areola Sugar 
Mills Co. v. Rodriquez, Civ.App., 18 
S.W.2d 844—Branch v. Stephens 
County, Civ.App., 258 S.W. 834. 

Wis.—A. J. Monday Co. v. Automo¬ 
bile Aircraft & Vehicle Workers 
of America, Local, No. 25, 177 N. 
W. 867, 171 Wis. 532. 

Wyo.—Certain-Teed Products Corpo¬ 
ration v. Comly, 87 P.2d 21, 54 
Wyo. 79. 

4 C.J. p 527 note 28. 

Determination, from pleadings 

Where the record contains nothing 
but the pleadings and the order de¬ 
nying the injunction, there being no 
statement of facts, etc., the question 
whether denial of a temporary in¬ 
junction was warranted must be de¬ 
termined on the pleadings. 

Tex.—Spence v. Fenchler, 180 S.W. 

597, 107 Tex. 443. 

Motion papers 

The record must specify the pa¬ 
pers on which the motion was heard. 
Wis.—Ellis v. Ashland, 94 N.W. 292, 
117 Wis. 575. 

30. Md.—Somerset Rapid Transit 
Co. v. Crisfield, 94 A. 911, 126 Md. 
368. 

3L Nev.—Lady Bryan Gold, etc., 
Min. Co. v. Lady Bryan Min. Co., 4 
Nevl 414. 


32. Mont.—Pue v. Bushnell, 233 P. 
124, 72 Mont. 265. 

Scope and contents of record see su¬ 
pra S 751. 

Effect of bankruptcy on attachment 
In the absence of an intimation in 
the record that a writ of attach¬ 
ment was issued, or any property of 
defendant ever seized or held under 
attachment, the effect of bankruptcy 
proceedings on attachment cannot be 
considered. 

Mont—Pue v. Bushnell, supra. 

33. Cal.—Takahashi v. Kunishima, 
93 P.2d 645, 34 C.A.2d 367. 

Fla.—Tilghman v. Melton, 72 So. 369, 
72 Fla. 36. 

Idaho.—Miller-Cahoon Co. v. Law¬ 
rence, 176 P. 774, 31 Idaho 704. 

Ill.—Boksa v. Buchaniec, 245 Ill.App. 
602. 

Iowa.—Carson, Pirie, Scott & Co. v. 

Long, 257 N.W. 815, 219 Iowa 444. 
S.C.—Martin v. One 1941 Plymouth, 
etc., 79 SE.2d 710, 224 S.C. 432. 
S.D.—Moreau River State Bank v. 

Japinga, 158 N.W. 786, 37 S.D. 404. 
Wash.—Whittaker v. Weller, 152 P. 
2d 957, 21 Wash.2d 716 opinion ad¬ 
hered to 155 P.2d 284, 21 Wash.2d 
716—Nimey v. Nimey, 45 P.2d 949, 
182 Wash. 194. 

Appeal on record proper 

On appeal on the record proper 
from a judgment sustaining an at¬ 
tachment issued after a prior writ of 
attachment was quashed, objection 
that there was no order for attempt¬ 
ed new attachment was not sustain¬ 
able, where it did not affirmatively 
appear that the order was not made. 
Mo.—Kinsley Bank of Kinsley, Kan., 
v. Woods, App., 61 S.W.2d 384. 

In an action on a bond to dissolve 
attachment, that there was no evi¬ 
dence in the record of a final judg¬ 
ment in the original action which the 
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principal failed to pay would not be 
considered where there were no re¬ 
quests for rulings or for report on 
such points, and they were not set 
forth in the report. 

Mass.—Reliable Finance Co. v. Bald- 
rate, 196 N.E. 849, 291 Mass. 150. 
Liability to garnishment 

Whether a garnishee's stopping 
payment on a check to defendant 
gave rise to a liability subject to 
garnishment will not be determined 
where the time of stopping payment 
does not appear. 

S.D.—Moreau River State Bank v. 

Japinga, 158 N.W. 786, 37 S.D. 404. 
Record insufficient 

Where error is assigned upon pro¬ 
ceedings for the discharge of a writ 
of garnishment and the record mere¬ 
ly shows that a motion to dismiss a 
garnishment was argued, submitted, 
and denied, there is an insufficient 
showing for a review, if the order be 
otherwise reviewable. 

Wash.—Tomanovich v. Casey, 180 P. 
919, 106 Wash. 642. 

34. Iowa.—Collings v. Gibson, 220 
N.W. 338. 

Kan.—Farmers’ & Merchants’ State 
Bank v. Lemley, 181 P. 606, 105 
Kan. 15. 

Ky.—Neely v. Strong, 217 S.W. 898, 
186 Ky. 540. 

Md.—Thompson v. Central Metal & 
Supply Co., 148 A. 231, 158 Md. 186. 
S.D.—Moreau River State Bank v. 

Japinga, 158 N.W. 786, 37 S.D. 404. 
Wyo.—First Nat Bank v. Sorenson, 
217 P. 948, 30 Wyo. 136. 

4 C.J. p 527 note 32. 

35. Mo.—Lane v. White, 64 MaApp. 
191. 

36. Or.—Caldwell Banking; etc., Co. 
v. Porter, 95 P. 1, 97 P. 541, 62 Or. 
318. 

37* Ark.—Jonesboro Compress* Co. v. 
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show the application and the affidavits in support 
thereof 38 and the evidence heard on the applica¬ 
tion ; 39 and where the testimony heard is not be¬ 
fore the reviewing court, the court can consider on¬ 
ly the legal sufficiency of the answer to the applica¬ 
tion. 39 -® The rescission of an order remanding a 
cause to the court in which it originated cannot be 
reviewed unless the bill of exceptions shows the 
order for the remand, and when, and for what 
reason, it was made . 40 


APPEAL & ERROR §§ 1182-1163 

§ 1163. - Dismissal or Nonsuit 

In order that the appellate court may review the 
action of the trial court on motions for a dismissal or 
nonsuit, the record must be sufficient to enable the appel¬ 
late court to determine whether the ruling was erroneous. 

In order that the appellate court may review the 
action of the court below on a motion for a dis¬ 
missal or a nonsuit, the record set out must be suffi¬ 
cient for the appellate court to determine whether 
such ruling was erroneous . 41 All the evidence in- 


Simpson, 32 S.W.2d 447, 182 Ark. 
698. 

Idaho.—Jarvis v. Hamilton, 246 P.2d 
216, 73 Idaho 131. 

Mo.—Phipps v. Redmon, 185 S.W.2d 
848, 238 Mo.App. 571. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Webber, 210 S.W. 677, 109 Tex. 
383. 

Berry v. Best Motor Lines, Civ 
App., 209 S.W.2d 430. 

Wash.—Witenberg v. Sylvia, 214 P 
2d 690, 35 Wash.2d 626. 

4 C.J. p 528 note 35. 

Scope and contents of record see su¬ 
pra § 746. 

Error not shown 

Granting of a motion to change 
venue, incorporated in judgment roll, 
is not available error, where coun¬ 
sel's absence and nonconsent is not 
shown. 

Utah.—Murphy Wholesale Grocery 
Co. v. Skaggs, 248 P. 127, 67 Utah 
487. 

Record held not to show waiver of 
rights under venae statute 
Minn.—Blankholm v. Fearing, 22 N. 

W.2d 853, 222 Minn. 51. 

Showing order was made 

Where the record does not contain 
an order of the court on the plea of 
special privilege and does not show 
any exception to the court's action 
in overruling it, the question cannot 
be reviewed. 

Tex.—St. Louis, B. & M. Ry. Co. v. 

Webber, 210 S.W. 677, 109 Tex. 383. 
Trial by special judge 

An order, entered by named person 
as “special judge presiding," over¬ 
ruling a plea of privilege cannot be 
considered on appeal in the absence 
of anything in the transcript show¬ 
ing that such person was ever elect¬ 
ed or agreed on as a special judge 
to try the case. 

Tex.—Irvin v. Drake, Civ.App., 16 S. 
W.2d 900. 

38. Colo.—James v. Frank, 230 P. 
1114, 76 Colo. 284. 

Mo.—Laird v. Pan-American Lumber 
Co., APP., 237 S.W. 1047. 

Or.—Shaughnessy v. Kimball, 212 P. 
483, 106 Or. 484, motion denied 213 
P. 135, 106 Or. 687. 

4 C.J. p 528 note 36. 

39. Ill.—Lyons v. Lyons, 219 Ill. 
App. 620. 


Ohio.—West v. Ballentine, App., 109 
N.E.2d 536, rehearing denied 112 N. 
E.2d 339, appeal dismissed 112 N. 
E.2d 340, 159 Ohio St. 448. 

Tex.—Pacific American Gasoline Co. 
of Texas v. Miller, Civ.App., 74 S. 
W.2d 720—P. B. Broach & Son v. 
W. L. Ellis & Co., Civ.App., 278 
S.W. 243—Earley-Foster Co. v. 

United Sugar Cos., S. A., Civ.App., 
237 S.W.2d 322—Mallow v. Raynes, 
Civ.App., 188 S.W. 23. 

4 C.J. p 528 note 37. 

Statement in brief accepted as cor¬ 
rect 

On appeal involving issue as to 
whether trial judge had abused his 
discretion in denying plaintiff a 
change of venue, where record did 
not disclose one way or another, but 
defendants' counsel, in reply brief, 
stated that first knowledge they had 
that petition for change of venue 
was to be filed was when it was filed 
on the morning that case was set for 
trial, appellate court would accept 
statement in brief as correct. 

Tenn.—Tennessee Gas Transmission 
Co. v. Oakley, 249 S.W.2d 880, 193 
Tenn. 638. 

Trial of plea of privilege in Texas 

(1) The appellate court may deter¬ 
mine venue from petition, without 
evidence on the trial of plea of priv¬ 
ilege before it. 

Tex.—Grogan-Cochran Lumber Co. v. 
McWhorter, Civ.App., 15 S.W. 2d 
126. 

(2) Hence, where the pleadings 
show a want of jurisdiction of the 
person, the appellate court may de¬ 
cide as a question of law that the 
venue should have been changed. 

Tex.—Matthews v. Hedley Motor Co., 

Civ.App., 47 S.W.2d 661. 

(3) But an order made in May, 
overruling appellant’s plea of priv¬ 
ilege, will not be reviewed, where the 
only pleadings shown by the record 
are the first amended original peti¬ 
tion filed in July and those filed aft¬ 
erward, and the only evidence before 
the court on appeal is that intro¬ 
duced upon the trial of the case in 
July. 

Tex.—Wolfe City Milling Co. v. 
Ward, Civ.App., 185 S.W. 663. 

39.5 Tex.—Erwin v. White, Civ. 
App., 139 S.W.2d 296. 
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40. Ind.—Sidener v. Davis, 87 Ind. 
342. 

41. Ala.—Maze v. Employees' Loan 
Soc., 114 So. 574, 217 Ala. 44. 

Ark.—Hale v. Road Imp. District No. 

1, 230 S.W. 279, 148 Ark. 316. 

Cal.—Burr v. Pacific Indemnity Co., 
128 P.2d 26, reheard 133 P.2d 24, 56 
C.A.2d 352—Diamond v. Grath, 116 
P.2d 114, 46 C.A.2d 443. 

Ga.—Jones v. Fox, 83 S.E.2d 574, 90 
Ga.App. 599. 

Ill.—Aukopovicz v. Heymann, 20 N. 

E.2d 826, 300 IU.App. 243. 

Kan.—Garvey v. Long, 114 P.2d 821, 
154 Kan. 85. 

La.—Franklin v. Texas & P. R. Co., 
App., 35 So.2d 251, rehearing re¬ 
fused 35 So.2d 867. 

Mich.—Israelite House of David v. 
Hamsel, 198 S.W. 907, 227 Mich. 
351. 

Minn.—Farmers Co-op. Ass’n of 
Bertha, Minn., v. Kotz, 23 N.W.2d 
576, 222 Minn. 153. 

Tex.—Tubbs v. American Transfer 
& Storage Co., Civ.App., 297 S.W. 
670. 

Utah.—Russell v. Watkins, 164 P. 

867, 49 Utah 598. 

4 C.J. p 528 note 39. 

Scope and contents of record see su¬ 
pra § 748. 

Ground, for dismissal 

Order of dismissal of bill would 
not be disturbed on ground dismissal 
was for failure to give security for 
costs and that costs were not re¬ 
quired, where record showed dis¬ 
missal was for want of prosecution. 
Ala.—Andrews v. Thomas, 169 So. 
303, 232 Ala. 649. 

Dismissal on opening statement of 
counsel 

(1) Action of the court in render¬ 
ing a judgment on pleadings and 
opening statement of counsel is not 
reviewable, where the opening state¬ 
ment of counsel was not made a part 
of the record proper by bill of ex¬ 
ceptions or case-made. 

OkL—Collinsville Nat. Bank v. 
Ward, 220 P. 864, 96 OkL 140. 

(2) Where the opening statement 
of counsel does not appear in the rec¬ 
ord, a judgment of dismissal entered 
upon sustaining defendants' oral 
demurrer to the complaint and the 
opening statement of counsel will 
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troduced at the hearing of the motion should ordi¬ 
narily be brought up in the record on appeal , 42 and 
a like rule applies to a review of a motion to rein¬ 
state the cause . 42 

§ 1164. Right to Trial by Jury 

Questions involving the right to a Jury trial will not 
be considered on appeal unless presented by a sufficient 
record of relevant matter. 


4A C.J.S. 

Questions involving the right to trial by jury will 
not be considered by the appellate court in the ab¬ 
sence of a sufficient record presenting such ques¬ 
tions . 44 Hence, in order that the appellate court 
may pass on the refusal of a trial by jury, the record 
must show that the case was a proper one for a 
jury , 45 and that a request therefor was made at 
the proper time, that such request was refused, and 


not be reversed, although the Judg¬ 
ment does not recite that it is based 
on the pleadings and opening state¬ 
ment, since, where the case has been 
called for trial and the opening 
statement made, it is not within the 
power of the court to limit its ruling 
dimply to a holding that the com¬ 
plaint does not state a cause of ac¬ 
tion, and thereby deprive defendants 
of any benefit which they might de¬ 
rive from the openi.-K rt*tcment. 
Wash—Metcalfs v. Mem > Science 
Industrie Ass'n, 220 P. X, 127 
Wash. 50. 

Bond in action against surety 

An assignment ?f error as to dis¬ 
missal of a suit again.-1 a rur _-tv can¬ 
not be considered, where the b“rd is 
not in the record. 

Tex.—Tubbs v. American Transfer & 
Storage Co., Civ.App., 297 S.W. 670. 

Cause for nonsuit 

To present for review a ruling 
causing a nonsuit, it must be shown 
in the record that a voluntary non¬ 
suit was suffered because of the rul¬ 
ing. 

Ala.—-Maze v. Employees Loan Soc., 
114 So 574, 217 Ala. 44. 

Insufficient record 

(1) Where record does not dis¬ 
close that there was properly before 
trial court any showing in support 
of contention that the United States 
district court had exclusive Jurisdic¬ 
tion of the parties and the cause by 
reason of pendency of a former suit, 
the contention that the cause should 
have been dismissed was without 
merit, there being no showing on 
appeal. 

Mich.—Israelite House of David v. 
Hansel, 198 N.W. 907, 227 Mich. 
351. 

(2) Record on appeal from Judg¬ 
ment of dismissal for failure to 
bring action to trial within five 
years was insufficient to show that 
it was the clerk’s duty to bring the 
action on for trial or that plaintiff’s 
counsel did everything legally pos¬ 
sible to do so. 

Wis.—Wisconsin Lumber & Supply 
Co. v. Dahl, 252 N.W. 714, 214 
Wis. 137. 

Motion 

<1) On appeal from a Judgment 
dismissing a cause, the bill of ex¬ 
ceptions. should include the motion 


to dismiss if the matter is to be re¬ 
viewed. 

Ark.—Hale v. Road Imp. District 
No. 1, 230 S.W. 279, US Ark. 316. 
( 2 ) Whether a motion for a non¬ 
suit should have been sustained will 
not be reviewed, unless it is ap¬ 
parent from the record .hat the mo¬ 
tion was made before toe trial court 
and properly int'uCeu, the record 
on appeal. 

Utah.—Russell v. Watkins, 164 P. 

S67, 49 Utah 598. 

Discharge of hearing 

Discharge by judge of any hear¬ 
ing before him, if an appealable de¬ 
cree, and if relating to hearing on 
an original plea in abatement filed 
by defendants, was not error in ab¬ 
sence of record showing that such 
hearing had been fully completed 
and matter was ripe for a decree, or 
showing that hearing was not dis¬ 
charged for any one of many possi¬ 
ble reasons which might fully 
justify discharge of hearing even 
tfter its completion but before deci- 
s.on. 

Mass.—Hill v. Peterson, 82 N.E.2d 
11, 323 Mass. 384. 

42. Ala.—Vincent v. Rogers, 30 Ala. 
471. 

Ark.—Hale v. Road Imp. D strict 
No. 1, 230 S.W. 279, 148 Art 316. 
Mass-—Keown v. Hughes, 123 I\.E. 
98, 233 Mass. 1. 

4 C.J. p 140 note 93, p 528 note 4u. 

43. Ind—Henry v. Bevis, 110 N.E. 
545, 184 Ind. 78. 

4 C.J. p 528 note 41. 

44. Cal.—Corcoran v. Pacific Auto 
Stages, 2 P.2d 225, 116 C.A 35- 
Gammon v. Ealey & Thompson, 275 
P. 1005, 97 C.A 452. 

Colo.—Andrew v. Benight-Latcham 
Carpet Co., 211 P. 378, 72 Colo. 472. 

Cole, etc., Realty Co, v. Coryell, 
146 P. 791, 27 Colo.App. 61. 

Ga.—Krasner v. Croswell, 45 S.E.2d 
800 , 76 Ga.App. 373. 

Minn.—Roske v. Ilykanyics, 45 N.W. 

2d 769, 232 Minn. 383. 

Mo.—State ex rel. Peet v. Ellison, 
196 S.W. 1103. 

Ohio.—Crellin v. Armstrong, App., 
32 N.E.2d 60. 

Granting of jury trial 

(1) Where the record did not show 
that appellee waived a jury trial, 
the reviewing court could not con¬ 
sider error in permitting jury trial. 
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Cal.—Corcoran v. Pacific Auto Stag¬ 
es, 2 P.2d 225, 116 C.A 35. 

(2) Where a motion to dismiss the 
jury for failure to pay jury fees was 
not passed on below, and no court 
rules were contained in the record, 
the reviewing court could not deter¬ 
mine whether granting a jury trial 
was error. 

Cal.—Gammon v. Ealey & Thompson, 
275 P. 1005, 97 C.A. 452. 

Evidence 

(1) To show that defendant, in an 
equitable action involving a legal is¬ 
sue as to which defendant was enti¬ 
tled to a jury trial, was prejudiced 
by denial of a jury trial as to such 
issue the evidence must be shown by 
the record. 

Ky.—Scott v. Kirtley, 179 S.W. 825, 
166 Ky. 727. 

(2) Where, by admission of coun¬ 
sel, the defense is purely equitable, 
and none of the evidence was 
brought up, the appellate court could 
not say that the defense was not 
purely equitable, and that the refusal 
to allow defendant a jury trial was 
therefore error. 

Colo.—Coe & Stedman Realty Co. v. 
Coryell, 146 P. 791, 27 Colo.App. 61. 

(3) It has been held, however, that 
the evidence need not be set forth 
in the record. 

Mo.—Hubbard v. Slavens, 117 S.W. 
1104, 218 Mo. 598. 

Sufficiency of record 
A contention that the relators were 
deprived of their constitutional right 
to a jury trial is eliminated on ap¬ 
peal where there is nothing before 
the court but the record proper, and 
such question did not appear in pe¬ 
titions, answers, replies, or decree. 
Mo.—State ex rel. Peet v. Ellison, 
196 S.W. 1103. 

45. Cal.—Mutual Building & Loan 
Ass’n of Long Beach v. Corum, 38 
P.2d 793, 3 C.A.2d 56—Adler v. 
Wells Fargo Bank & Union Trust 
Co., 37 P.2d 867, 2 C.A.2d 255. 

4 C.J. p 528 note 42. 

Is. ejectment 

Defendant in ejectment could not 
complain that the trial court took is¬ 
sues from the jury as being equita¬ 
ble, where the judgment roll did not 
disclose that all issues were not sub¬ 
mitted, and, if the issues were eq¬ 
uitable, defendant was not entitled as 
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that a proper exception was taken; 4 ® but the re¬ 
fusal to award a jury trial may be taken advantage 
of on appeal without a motion in arrest of judg¬ 
ment . 47 

§ 1165. Qualifications and Selection of Jurors 

It is essential to a review of alleged error in the quali¬ 
fication and selection of Jurors and impaneling of the 
jury that sufficient of the proceedings be contained in the 
record to present the matter complained of. 

It is essential to a review of alleged error in the 
impaneling of a jury that sufficient of the proceed- 
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ings and the voir dire examination be contained in 
the record to present the matter complained of , 48 
although, where the record affirmatively discloses 
error, it is immaterial that some matters are omit¬ 
ted . 49 Similarly, it is necessary to a review of the 
court’s refusal to permit a juror to answer a cer¬ 
tain question on his voir dire that the record show 
what the questioner expected or proposed to prove 
by the juror . 50 

The overruling of a challenge to the array can¬ 
not be reviewed where the record does not show 


matter of right to a jury trial there¬ 
on. 

Cal.—Mutual Building & Loan Ass’n 
of Long Beach v. Corum, 38 P.2d 
793, 3 C.A.2d 56. 

46. Ala.—U. S. Fidelity & Guaranty 
Co. v. Yeilding Bros. Co. Depart¬ 
ment Stores, 143 So. 176, 225 Ala. 
307. 

Cal.—Hill v. Snidow, 222 P.2d 962, 
100 C.A.2d 37—Adler v. Wells Far¬ 
go Bank & Union Trust Co., 37 P. 
2d 867, 2 C.A.2d 255—Gammon v. 
Ealey & Thompson, 275 P. 1005, 97 
C.A. 452. 

Colo.—Andrew v. Benight-Latcham 
Carpet Co., 211 P. 378, 72 Colo. 
472. 

4 C.J. p 528 note 43. 

Notice that application would be 
made 

Where the record showed a notice 
that counsel would apply to the 
court to reset the case for trial and 
for a jury, but did not show that in 
fact any motion or demand was ever 
made or acted upon by the court, a 
contention the court erred in not 
granting a jury trial cannot be sus¬ 
tained. 

Colo.—Andrew v. Benight-Latcham 
Carpet Co., supra. 

Sufficiency of showing 

(1) A record on appeal which 
merely showed that at the time the 
case was ready for trial appellant 
demanded a jury, but which failed 
to show that the demand for a jury 
was made when the case was first 
set for trial, or that appellant had 
prior to trial made a deposit of the 
required jury fees with the clerk, 
did not show error in denying appel¬ 
lant trial by jury. 

Cal.—Adler v. Wells Fargo Bank 
& Union Trust Co., 37 P.2d 867, 2 
C.AJ2d 255. 

(2) But where the refusal to sub¬ 
mit the case to a jury for trial was 
assigned as a cause for a new trial, 
and the brief of appellant set forth 
a copy of the request and referred 
to the page and line of the record 
where the bill of exceptions making 
the request a part of the record 
might be found, and the statement 


was not challenged by appellee, the 
ruling was reviewable. 

Ind.—Watt v. Barnes, 84 N.E. 158, 
41 Ind.App. 466. 

(3) A record on appeal, showing 
the motion for submission to jury 
for trial and overruling motion, was 
sufficient to present the question. 
Ind.—Kelly v. Herbst, 170 N.E. 853, 
202 Ind. 55. 

47. Mo.—Frowein v. Poage, 132 S. 
W. 241, 231 Mo. 82. 

48. Ill.—Henderson v. Blakesley, 186 
Ill.App. 356. 

Ind.—King's Ind. Billiard Co. v. Win¬ 
ters, 106 N.E.2d 713, 123 Ind.App. 
110—Lewin v. Moll, 186 N.E. 905, 
98 Ind.App. 1—Heacock v. Arnold, 
169 N.E. 89, 90 Ind.App. 476—Ju¬ 
dah v. Goldsmith, 164 N.E. 496, 90 
Ind.App. 81. ; 

Iowa.—McCormack v. Pickerell, 283 
N.W. 899, 225 Iowa 1076. 

Ky.—Belcher v. Sandy Valley & E. 
Ry. Co., 269 S.W. 729, 207 Ky. 560 
—O’Dell’s Adm’r v. Louisville & 
N. R. Co., 255 S.W. 550, 200 Ky. 
745. 

La—Smith v. Haas, 119 So. 489, 9 
La.App. 147. 

Mich.—Anderson v. Lavelle, 280 N. 

W. 729, 285 Mich. 194. 

Mo.—Moss v. May Department Stores 
Co., App., 31 S.W.2d 566—Pratt v. 
Schreiber, 249 S.W. 449, 213 Mo. 
App. 268. 

N.M.—Federal Land Bank of Wichita 
v. Beck, 121 P.2d 147, 46 N.M. 87. 
Ohio.—Singer v. Brinks, Inc., App., 
91 N.E. 2d 270—Grzywna v. 
Youngstown Municipal Ry. Co., 
App., 77 N.E.2d 84—Roush v. Pat¬ 
ton, 165 N.E. 363, 30 Ohio App. 328, 
petition dismissed in error 166 N.E. 
203, 119 Ohio St. 658—Brower v. 
Silverman, 16 Ohio App. 236. 

Okl.—Boone v. State ex rel. Depart¬ 
ment of Highways, 261 P.2d 581— 
Pauls Valley Compress & Storage 
Co. v. Harris, 162 P. 216, 62 Okl. 
103. 

Pa—Fuoss v. Tipton Water Co., 95 
A. 934, 251 Pa 68. 

Va.—Sands & Co. v. Norvell, 101 S.E. 

569, 126 Va. 384. 

4 C.J. p 529 note 46. 
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Evidence 

Refusal to dismiss panel of jur¬ 
ors is not reviewable on appeal, 
where evidence on question is not 
incorporated in record. 

Okl.—Colby v. Hill, 61 P.2d 207, 177 
Okl. 511. 

Error not presumed 

Where a bill of exceptions sets 
forth only that, presumably by over¬ 
sight, a juror who had served at a 
former trial was again sworn and 
served, and after a verdict defend¬ 
ant’s counsel moved to set the ver¬ 
dict aside because of such fact, such 
bill of exceptions would manifestly 
be no ground for reversal, since er¬ 
ror will not be presumed. 

Va.—Sands & Co. v. Norvell, 101 S.E. 
569, 126 Va. 384. 

Exhaustion of peremptory challenges 
Error cannot be predicated on the 
overruling of challenges for cause 
when the record does not show ex¬ 
haustion of peremptory challenges. 
Ohio.—Roush v. Patton, 165 N.E. 363, 
30 Ohio App. 328, petition dis¬ 
missed in error 166 N.E. 203, 119 
Ohio St. 658. 

Presence of objected to juror on jury 
The appellate court cannot deter¬ 
mine whether appellant was preju¬ 
diced by the overruling of its chal¬ 
lenge to a juror, where the record 
does not show whether he was after¬ 
ward peremptorily challenged, 
whether appellant exhausted his 
challenges, nor whether the juror 
was on the jury that was finally im¬ 
paneled. 

Mo.—Pratt v. Schreiber, 249 S.W. 
449, 213 Mo.App. 268. 

Questioning juror as to interest 
Exception to a refusal to question 
jurors concerning interest in defend¬ 
ant's insurer is entitled to consid¬ 
eration on the merits under a record 
showing that the court examining 
the jurors rejected the question. 

Cal.—Sharkey v. Sheets, 261 P. 1049, 
87 C.A. 99. 

49. Ill.—Schmidt v. Chicago, etc., R. 
Co., 83 Ill. 405. 

50. Va.—Atlantic, etc., R. Co. v. 
Reiger, 28 S.E. 590, 95 Va. 418. 
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the manner in which the jury was chosen or sum¬ 
moned ; 51 nor can alleged error in allowing the 
case to be tried by a special jury be reviewed where 
the record does not show that appellant seasonably 
objected thereto . 52 

§ 1166. Reference 

Alleged errors arising in connection with a reference 
will be reviewed only when presented by the record. 
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Alleged errors arising in connection with a refer¬ 
ence or submission to a master can be reviewed only 
where presented by the record . 52 In the absence of 
the evidence from the record, there can be no re¬ 
view of the referee’s or master’s findings of fact, ex¬ 
cept in so far as they are contradictory or conflict¬ 
ing, or clearly wrong , 54 nor can there be, in such 
case, any review of questions of law resting on the 


51. Del.—Director General of Rail¬ 
roads v. Johnston, 114 A. 759, 1 
W.W.Harr. 397. 

4 C.J. p 529 note 49. 

52. Mo.—Smith v. Jefferson Bank, 
126 S.W. S10, 147 Mo.App. 461. 

4 C.J. p 529 note 50. 

Jury from bystanders 
No complaint can be made of an 
order directing 1 the sheriff to sum¬ 
mon five bystanders for service as 
petit jurors, where it does not ap¬ 
pear from the record that more than 
three of them were selected for the 
purpose, or that plaint ft ever ob¬ 
jected or excepted to the panel as 
formed, or the jury drawn there¬ 
from, to try his case, under Ky.St. 
$ 2247. 

Ky.—O'Dell’s Adm’r v. Louisville & 
N. R. Co., 255 S.W. 550, 200 Ky. 
745. 

53. Cal.—Shaw v. Lee, 2 P.2d 371. 
213 C. 400. 

Huntoon v. Hurley, 290 P.2d 14, 
137 C.A.2d 33. 

Colo.—Alien v. Bailey, 14 P.2d 1087, 
91 Colo. 260. 

Conn.—Berger v. Town of Guilford, 
68 A.2d 371, 136 Conn. 71—Cmau- 
dagraph Corp. v. Cornwell, 27 A. 2d 
375, 129 Conn 295—Kane v. Kane, 
172 A. S4, 118 Conn. 291—Seymour 
Trust Co. v. Hershowitz, 131 A. 
399. 103 Conn. 532. 

Ga.—Patterson v. Burtz, 146 S.E. 

330, 39 Ga.App. 139. 

Mass.—Coughlin v. McGrath, 4 N.E. 
2d 319, 295 Mass. 499—Barrows v. 
Checker Taxi Co., 195 N.E. 112, 
290 Mass. 231—Mouradian v. Gib- 
lin, 150 N.E. 215, 254 Mass. 478— 
Summerfield Co. of Boston v. 
Prime Furniture Co., 136 N.E. 396, 
242 Mass. 149. 

S.C.—Savannah Guano Co. v. Home 
Bank of Barnwell, 111 S.E. 788, 
119 S.C. 25. 

4 C.J. p 529 note 52. 

Judgment on report 

(1) Under Gen.L. c. 231 § 96, if 
any error of law was thought by 
defendant to have been committed 
by the trial judge in dealing with 
plaintiff’s motion for judgment in 
accordance with auditor’s report, 
that alleged error ought to have 
been embodied in a bill of excep¬ 
tions setting out in detail the facts 
and rulings of law and steps in the 
procedure, and it cannot be raised 


1 by way of appeal on record not 
showing such matters. 

Mass.—Allis-Chalmers Mfg. Co. v. 
Frank Ridlon Co., 142 N.E. 697, 248 
Mass. 41. 

(2) Appellate court will not con¬ 
sider whether passengers were pre¬ 
cluded from recovery from automo¬ 
bile operator on independent ground 
that they were operator's minor 
children, where auditor’s report as a 
whole warranted judge in finding 
for operator, and record does not 
disclose that finding was made on 
that ground. 

Mass.—Kohutynski v. Kohutynski, 5 
N.E.2d 345, 296 Mass. 74. 

Ruling as to evidence in report 

(1) Defendants’ exception to the 
master’s report, for error in admis¬ 
sion of evidence received against 
objection, as required by Gen.L 
1520, is insufficient to present the 
question for review, unless the deci¬ 
sions made respecting the admis¬ 
sion of evidence are reported by the 
master as provided in Gen.L. 1517. 
Vt.—Bennett v. Delphia, 129 A. 234, 

98 Vt 492. 

(2) Where a separate document 
purporting to be defendants’ excep¬ 
tions was printed in the record, and 
the report referred incidentally to a 
"list of defendants’ exceptions sub¬ 
mitted with this report,” the suffi¬ 
ciency of the record to raise ques¬ 
tions not being challenged by plain¬ 
tiff, the reviewing tribunal would 
construe the “list of exceptions” as 
part of the master’s report. 

Vt.—Bennett v. Delphia, supra. 

Record held sufficient 
Cal.—Citizens State Bank of Long 
Beach v. Gentry, 67 P.2d 364, 20 
C.A.2d 415. 

Me.—Dubie v. Branz, 73 A.2d 217, 
145 Me. 170, 146 Me. 455. 

N.C.—Crowley v. McDougald, 85 S.E. 
2d 377, 241 N.C. 404. 

54. Ala.—Smith v. Albert, 25 So. 

2d 332, 247 Ala. 520. 

Ariz.—Loftis v. Ilitzky, 39 P.2d 937, 
45 Ariz. 33. 

Conn.—Balzano v. Balzano, 67 A. 2d 
409, 135 Conn. 584. 

Ga.—Massachusetts Bonding & Ins. 
Co. v. Realty Trust Co., 83 S.E. 
210, 142 Ga. 499, error dismissed 
36 S.Ct. 451, 241 U.S. 687, 60 L.Ed. 
1237. 


Ill,—Decatur Coal Co. v. Clokey, 
163 N.E. 702, 332 Ill. 253—Kiefer 
v. Reis, 162 NE. 157, 331 Ill. 38. 
Ind.—Quick v. Brenner, 101 Ind. 230. 
Kan.—Amusement Syndicate Co. v. 

Martling, 235 P. 126, 118 Kan. 370. 
Ky.—Cain’s Adm’r v. Hubble, 211 
S.W. 413, 184 Ky. 38, 6 A.L.R. 146. 
Me.—Bourque-Lamgan Post No. 5, 
The American Legion v. Carey, 90 
A.2d 710, 148 Me. 114—Wedge v. 
Butler, 6 A.2d 46, 136 Me. 189. 
Mass.—Carson v. Brady, 106 N.E.2d 
1, 329 Mass. 36—La Chance v. 

Rigoii, 91 N.E.2d 204, 325 Mass. 
425—Norton v. Chioda, 58 N.E.2d 
828, 317 Mass. 446—Cavazza v. 

Cavazza, 57 N.E>2d 558, 317 Ms,ss. 
200—Woodacre v. Woodacre, 49 N. 
E.2d 247, 314 Mass. 70—MacCor- 
mac v. Flynn, 48 N.E.2d 24, 213 
Mass. 547—Cappy’s Inc., v. Dor- 
gan, 46 N.E.2d 538. 313 Mass. 170 
—Oatley v. Duprey, 44 N.E.2d 675. 
312 Mass. 281—Ferrone v. Rossi, 
42 N.E.2d 564, 311 Mass. 591— 

Cohen v. U. S. Trust Securities 
Corp., 40 N.E.2d 282, 311 Mass. 152 
—Ciborowski v. Kosciak, 39 N.E. 
2d 639, 310 Mass. 704—Frawley v. 
Forrest, 38 N.E.2d 631, 310 Mass. 
446, 138 A.L.R. 999—Anderson v. 
Connolly, 36 N.E.2d 404, 310 Mass. 
5—Turner v. United Mineral Lands 
Corp., 33 N.E.2d 282, 308 Mass. 
531, opinion supplemented 36 N.E. 
2d 906, 309 Mass. 553—Meeker v. 
Oszust, 30 N.E.2d 246, 307 Mass. 
366—Tourles v. Grogan, 29 N.E.2d 
691, 307 Mass. 70—Swensen v. 

Marino, 29 N.E.2d 15, 306 Mass. 
582, 130 A.L.R. 763—MacKenzie v. 
MacKenzie, 28 N.E. 2d 236, 306 

Mass. 291—Regan v. Tierney, 27 
N.E.2d 698, 306 Mass. 168—Petitti 
v. Perriello, 25 N.E.2d 711, 305 
Mass. 274—Silversmith v. Syde- 
man, 25 N.E.2d 215, 305 Mass. 65 
—Zak v. Zak, 25 N.E.2d 169, 305 
Mass. 194—Nelson v. Bailey, 22 
N.E.2d 116, 303 Mass. 522—Supra- 
ner v. Citizens’ Sav. Bank, 22 N.E. 
2d 38, 303 Mass. 460—Farinha v. 
Commissioner of Banks, 21 N.E.2d 
239, 303 Mass. 192—U. S. Fidelity- 
& Guaranty Co. v. English Const. 
Co., 20 N.E.2d 939, 303 Mass. 105— 
Chopelas v. Chopelas, 20 N.E.2d 
445, 303 Mass. 33—Rosman v. Ros- 
man, 19 N.E.2d 41, 302 Mass. 158- 
—Wilbur v. City of Newton, 18 N. 
EL2d 365, 302 Mass. 38—Moat v. 
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Moat, 17 N.E.2d 710, 301 Mass. 
469—Gerace v. Gerace, 16 N.E 2d 
6 , 301 Mass. 14, 117 A.L.R. 1459— 
Krauss v. Kuechler, 15 N.E.2d 207, 
300 Mass. 346, 117 A.L.R. 1355- 
General Fruit Stores v. Makarian, 
13 N.E.2d 929, 300 Mass. 90— 

Edinburg v. Allen Squire Co., 12 
N.E.2d 718, 299 Mass. 206—Fluet 
v. McCabe, 12 N.E.2d 90, 299 Mass. 
173—Ross v. Vadeboncoeur, 11 N. 
E.2d 430, 298 Mass. 523—Hooper 
v. Mayo, 10 N.E.2d 249, 298 Mass. 
411—Lydia E. Pinkham Medicine 
Co. v. Gove, 9 N.E.2d 573, 298 
Mass. 53—Rosenblum v. Ginis, 9 
N.E.2d 525, 297 Mass. 493—Smith 
v. Knapp, 9 N.E 2d 399, 297 Mass. 
466—Gray v. Dahl, 8 N.E.2d 919, 
297 Mass. 260—McCarthy v. Fitz¬ 
gerald, 5 N.E.2d 36, 296 Mass. 181 
—Themo v. Themo, 5 N.E.2d 26, 
296 Mass. 190—Polep v. Manning, 

4 N.E.2d 447, 296 Mass. 29—Fluet 
v. Eberhardt, 2 N.E.2d 463, 294 
Mass. 408—Russo v. Thompson, 
200 N.E. 570, 294 Mass. 44—George 
C. Miller & Co. v. Beagen, 199 N. 
E. 344, 293 Mass. 54—Milliken v. 
Milliken, 198 N.E. 657, 292 Mass. 
540—Fulgenitti v. Cariddi, 198 N. 
E. 258, 292 Mass. 321—Medford 

Trust Co. v. McKnight, 197 N.E. 
•649, 292 Mass. 1—Goodwin v. 

Simpson, 197 N.E. 628, 292 Mass. 
148—Barrows v. Checker Taxi Co., 
195 N.E. 112, 290 Mass. 231—E. 
M. Blunt, Inc., v. Giles, 193 N.E. 
43, 288 Mass. 515—J. W. Grady Co. 
v. Herrick, 192 N.E. 748, 288 Mass. 
304—Birch v. Arnold & Sears, 
192 N.E. 591, 288 Mass. 125—Dome 
Realty Co. v. Rottenberg, 189 N.E. 
70, 285 Mass. 324—Donovan v. 

Travers, 188 N.E. 705, 285 Mass. 
167—Hathaway v. Huntley, 188 N. 
E. 616, 284 Mass. 587—Beacon Oil 
Co. v. Maniatis, 188 N.E. 386, 284 
Mass. 574—Tortorella v. H. Traiser 
& Co., 188 N.E. 254, 284 Mass. 497, 
90 A.L.R. 1203—Barnes v. Peck, 
187 N.E. 176, 283 Mass. 618—Pea¬ 
body Gas & Oil Co. v. Standard 
Oil Co. of New York, 187 N.E. 
112, 284 Mass. 87—Davidson v. 

'Zieman, 186 N.E. 651, 283 Mass. 
492—Malinoski v. D. S. McGrath, 
Inc., 186 N.E. 225, 283 Mass. 1— 
Jenney v. Hynes, 184 N.E. 444, 282 
Mass. 182—Plumer v. Houghton & 
IDutton Co., 183 N.E. 266, 281 Mass. 
173 —Smith v. Butler, 183 N.E. 145, 
381 Mass. 87—Alvord v. Bicknell, 
182 N.E. 848, 280 Mass. 567—Crow¬ 
ell & Thurlow S. S. Co. v. Crow- 
•ell, 182 N.E. 569, 280 Mass. 343— 
•Sturtevant v. JFord.^ 182 N.E. 560, 
280 Mass. 303—Ritson v. Atlas 
Assur. Co,, 181 N.E. 393, 279- Mass. 
385—Levey v. Nason* 181 N.E. 193,i 
279 Mass. 268—Byrne v. Gendreau, 
180 N.E. 670, 279 Mass. 77—Bova, 
v. Clemente, 180 N.E. 61T, 278 
Mass 1 : ’ 585—An glim . v.’ City of 
Brockton, 179 N.E. 289, 278 Mass. 


90—Menard v. Courchaine, 179 N. 
E. 167, 278 Mass. 7—Denno v. 
Standard Acceptance Corporation, 
178 N.E. 513, 277 Mass. 251—Mad¬ 
den v. Shaw, 177 N.E. 820, 277 
Mass. 71—Williams v. Commercial 
Trust Co., 177 N.E. 538, 276 Mass 
508—Barrett v. W. A. Webster 
Lumber Co., 175 N.E. 765, 275 

Mass. 302—Saghbazarian v. Cohen, 
175 N.E. 634, 275 Mass. 249—Sha- 
pira v. Budish, 175 N.E. 159, 275 
Mass. 120—L. E. Fosgate Co. v. 
Boston Market Terminal Co., 175 
N.E. 86 , 275 Mass. 99—New Eng¬ 
land Oil Refining Co. v. Canada 
Mexico Oil Co., 174 N.E. 330, 274 
Mass. 191 —Nelson v. Town of Bel¬ 
mont, 174 N.E. 320, 274 Mass. 35- 
Lamb Knitting Mach. Co. v. Chi¬ 
copee Mfg. Co., 174 N.E. 130, 273 
Mass. 506—Tufts v. Waltham Auto 
Bus Co., 173 N.E. 537, 273 Mass. 
390—Davenport v. King, 172 N.E. 
878, 273 Mass. 31—Malloy v. Car- 
roll, 172 N.E. 790, 272 Mass. 524 
—First Nat. Bank v. Harrison, 171 
N.E. 724, 271 Mass. 258—Shelley 
v. Smith, 170 N E. 826, 271 Mass. 
106—Parker v. Page, 169 N.E. 915, 
270 Mass. 167—Clark v. State St. 
Trust Co., 169 N.E. 897, 270 Mass. 
140—Eberlein v. Eberlein, 168 N. 
E. 777, 269 Mass. 256—Brown v. 
Little, Brown & Co., 168 N.E. 521, 
269 Mass. 102, 66 A.L.R. 1284- 
Quirk v. Smith, 168 N.E. 174, 268 
Mass. 536—Jones v. Inhabitants of 
Town of Natick, 166 N.E. 754, 267 
Mass. 567—Harvey v. Crooker, 166 
N.E. 828, 267 Mass. 279—Sarris v. 
Coules, 166 N.E. 566, 267 Mass. 262 
—Brockton Olympia Realty Co. v. 
Lee, 165 N.E. 873, 266 Mass. 550— 
Siciliano v. Barbuto, 164 N.E. 467, 
265 Mass. 390—Saulnier v. Ben- 
field, 163 N.E. 767, 265 Mass. 262— 
Goodman v. Goldman, 163 N.E. 867, 
265 Mass. 85—Lonstein v. Harring¬ 
ton, 163 N.E. 655, 265 Mass. 81— 
Hawkes v. First Nat. Bank, 163 N. 
E. 246, 264 Mass. 538—Hakkila v. 
Old Colony Broken Stone & Con¬ 
crete Co., 162 N.E. 895, 264 Mass. 
447—Alden Bros. Co. v. Dunn, 162 
N.E. 773, 264 Mass. 355—Bancroft 
v. Cook, 162 N.E. 691, 264 Mass. 
343—Macdonald v. Page Co., 162 
N.E. 364, 264 Mass. 199—Davis v. 
Green, 160 N.E. 333, 263 Mass. 107 
—Chamberlain v. Henry, 160 N.E. 
317, 263 Mass. 63—Carr v. Streeter, 
160 N.E. 405, 262 Mass. 595—Hef¬ 
ty e v, Kelley, 160 N.E. 426, 262 
Mass. 573—Lyons v. Beasley, 159 
N.E. 918, 262 Mass. 332—Koffman 
v. Beserra, 159 N.E. 624, 262 Mass. 
165—Stevens v. Mulcahy, 158 N. 
E, 1 344, 261 Mass. 116—Reid v. 
Grat, 158 N.E. 339, 261 Mass. 72, 
55 A.L.R. 330—Mayo v. Inhabitants 
of Town of West Springfield, 157 
N.E. 700, 260 Mass. 594—Quinn v. 
Quinn, 157 N.E. 641, 260 Mass. 
494 —Abbot v. Waltham Watch Co., 
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156 N.E. 897, 860 Mass. 81— Cool- 
idge v. Old Colony Trust Co., 156 
N.E. 701, 259 Mass. 515—Loring v. 
Goodhue, 156 N.E. 704, 259 Mass. 
495—Rehrig v. Inman, 155 N.E. 
455, 258 Mass. 431—E. J. Fitzwil- 
liam Co. v. Commonwealth, 154 N. 
E. 570, 258 Mass. 103—Syrian An- 
tiochean St. George's Orthodox 
Church v. Ghize, 154 N.E. 839, 258 
Mass. 74—Goodfellow v. Webber 
Lumber & Supply Co., 154 N.E. 
1S7, 257 Mass. 503—O’Brien v. 

O’Brien, 152 N.E. 80, 256 Mass. 
308—Mutty & Tirrell v. Vialle, 152 
N.E. 615, 256 Mass. 226—Moore v. 
Moore, 152 N.E. 367, 256 Mass. 
169—Bowen v. Farley, 152 N.E. 70, 
256 Mass. 23—Weiss v. Newman, 
151 N.E. 63, 255 Mass. 235—Craine 
v. Royster, 150 N.E. 907, 255 Mass. 
118—Simpkins v. Old Colony Trust 
Co., 151 N.E. 87, 254 Mass. 576— 
Stratis v. Andreson, 150 N.E. 832, 
254 Mass. 536, 44 A.L.R. 567— 
Breen v. Emlah, 150 N.E. 322, 254 
Mass. 507—Cali v. Caliri, 150 N.E. 
323, 254 Mass. 48S—Kilkus v. 

Shakman, 150 N.E. 186, 254 Mass. 
274—Wooldridge v. Wolf, 149 N.E. 
685, 254 Mass. 128—Anagnosti v. 
Almy, 147 N.E. 854, 252 Mass. 492 
—Wasserman v. Cosmopolitan 
Trust Co. of Boston, 147 N.E. 742, 
252 Mass. 253—Strachan v. Beacon 
Oil Co., 146 N.E. 787, 251 Mass. 
479—Pietrzykowski v. Legault 
Housing Corporation, 145 N.E. 
466, 250 Mass. 372—Nichols v. 

Atherton, 145 NE 277, 250 Mass. 
215—Porter v. Spring, 145 N.E. 52, 
250 Mass. 83—Flaherty v. Golding- 
er, 144 N.E. 374, 249 Mass. 564— 
Cunningham v. Commissioner of 
Banks, 144 N.E. 447, 249 Mass. 401 
—Watters v. Blatt, 144 N.E. 106, 
249 Mass. 340—Volpe v. Sensatini, 
144 N.E. 104, 249 Mass. 132—Ditte- 
more v. Dickey, 144 N.E. 57, 249 
Mass. 95—Cosmopolitan Trust Co. 
v. Cirace, 142 N.E. 914, 248 Mass. 
98—Bauer v. Mitchell, 142 N.E. 
815, 247 Mass. 522—Dunbar v. 

Broomfield, 142 N.E. 148, 247 Mass. 
372—Kronberg v. Bulle, 142 N.E. 
61, 247 Mass. 325—Church v. 

Brown, 142 N.E. 91, 247 Mass. 282 
—Dewey v. Burke. 141 N.E. 117, 
246 Mass. 435—James v. Columbia 
Securities Co., 141 N.E. 72, 246 
Mass. 210—Bullivant v. First Nat. 
Bank, 141 N.E 41, 246 Mass. 324— 
Webb v. Johnston, 140 N.E. 814, 
246 Mass. 229—Fernald v. Frank 
Ridlon Co., 140 N.E. 421, 246 Mass. 
64—Tuttle v. Corey, 140 N.E. 249, 
245 Mass. 196—Evans, Coleman & 
Evans v. Pistorino, 139 N.E. 848, 
245 Mass. 94—GolcTband v. Allen, 
139 N.E. 834, 245 Mass. 143—Peter 
Bent Brigham Hospital v. Mc¬ 
Clure, 189 N.E. 484, 245 Mass. 370 
—Nelson v. Wentworth, 138 N.E. 
917, 244 Mass. 457—Savoren v. 
Nolan, 138 N.EL 540, 244 Mass. 357 
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evidence , 65 such as errors in the admission or ex- i charge a reference because entered into by mis- 
clusion of evidence , 56 or an order refusing to dis- | take . 57 


—Brown v. Green Sc Hickey Leath¬ 
er Co., 138 N.E. 714, 244 Mass. 168 
—Jacobs v. Anderson, 138 N.E. 
314, 244 Mass. 125—Fenelon v. 

Fenelon, 138 N.E. 334, 244 Mass. 14 
—Pevey v. McGrath, 137 N.E. 589, 
243 Mass. 451—Long v. Lowrey. 137 
N.E 634, 243 Mass. 414—Nelson 
v. Wentworth. 137 N.E 646, 243 
Mass. 377—Rodgers v. Dodge. 137 
N.E. 537, 243 Mass. 295—Home 
Inv. Co. v. Iovieno, 137 N.E. 382, 
243 Mass. 121—McNamara v. Con¬ 
solidated Hotels Corporation, 136 
N.E. 647, 243 Mass. 22—Aitchison 
v. Chamberlain, 136 N.E. 818, 243 
Mass. 16—Cushman v. Noe, 136 
N.E. 567, 242 Mass. 490—Mackin¬ 
tosh v. Houghton, 136 N.E. 110. 242 
Mass. 286—Magullion v. Magee, 
135 N.E 560, 241 Mass. 360--Col- 
burn v. Hodgdon, 135 N.E. 107, 241 
Mass. 183—Forma Co. v. Karn- 
heim, 134 N.E. 605, 240 Mass. 574 
—Farrar v. Pillsbury, 134 N.E. 
263, 240 Mass. 470—D'Urso v. 

Leone, 130 N.E. 223, 238 Mass. 58 
—Linton v. Noonan, 130 N.E. 170, 
238 Mass. 31—Cooper v. Monroe, 
129 N.E 436, 237 Mass. 192—Pou- 
lette v. Chainay, 129 N.E. 290, 236 
Mass. 602—Blair v. City of Brock¬ 
ton, 128 N.E. 941, 236 Mass. 512 
—Adams v. Hayden, 128 N.E. 798, 
236 Mass. 454—Glover v. Waltham 
Laundry Co., 127 N.E 420, 235 
Mass. 330—Larsen v. Dillenschnel- 
der, 126 N.E 363, 235 Mass. 56— 
Mitchell v. Wright, 125 N.E. 638, 
234 Mass. 458—Dunne v. Cunning¬ 
ham, 125 N.E 566, 234 Mass. 332 
—Fuller v. Fuller, 125 N.E 499, 
234 Mass. 187—Grocers’ Supply Co. 
v. L Renaud Co., 125 N.E. 144, 234 
Mass. 180—Martin v. Otis, 124 N.E. 
294, 233 Mass. 491, 6 A.L.R. 1340 
—Magee v. Magee, 123 N.E 673, 
233 Mass. 341—Manufacturers’ 
Nat. Bank v. Simon Mfg. Co., 123 
N.E. 340, 233 Mass. 85—Steele v. 
Estabrook, 122 N.E 562, 232 Mass. 
432—Congregation Beth Israel v. 
Heller, 121 N.E. 400, 231 Mass. 
527—Schneider v. Hayward, 121 
NE. 76, 231 Mass. 352—Attorney 
General v. Armstrong 1 , 120 N.E. 
678, 231 Mass. 196—Wellington v. 
Rawson, 120 N.E. 440, 231 Mass. 
189—Clark v. Young, 120 N.E. 397, 
231 Mass. 156—Ananian v. Melkon, 
119 N.E. 767, 230 Mass. 322—Phil¬ 
lips v. Phillips, 119 N.E. 190, 230 
Mass. 14—Irving & Casson-A. H. 
Davenport Co. v. Howlett, 118 N.E. 
901, 2 29 Mass. 560—Town of 

Brookline v. Loring, 118 N.E. 981, 
229 Mass. 485—Jenanyan v. Fisher, 
118 N.E. 878, 229 Mass. 472—Fuller 
v. Fuller, 117 N.E. 838, 228 Mass. 
441—Brown v. Inhabitants of Pea¬ 
body, 116 N.E. 958, 228 Mass. 52— 


Edwards v. International Pave¬ 
ment Co., 116 NE. 265, 227 Ma«*s 
206—Gilpin v. Brooks, 115 NE. 421, 
226 Mass. 322—Tracey v. Osborne, 
114 N.E. 959, 226 Mass 25—City of | 
Worcester v. Boston & A. R. R., 
114 N.E, 814, 225 Mass. 548—Far¬ 
rington v. Miller, 114 N.E. 737, 
225 Mass. 535—Griffin v. Kitchen, 
114 N.E 431, 225 Mass. 331—Han- 
naberry v. Green, 114 N.E. 197, 225 
Mass. 201—Wright v. Blinn, 114 
N.E. 79, 225 Mass. 146—Young v. 
City of Holyoke, 114 N.E 62, 225 
Mass. 140—Chapman v. Chapman, 
113 N.E. 359, 224 Mass. 427, L.R.A. 
1916F 528—Welch v. Haley, 112 
N.E. 860, 224 Mass. 261—Cunning¬ 
ham v. Worcester Five Cents Sav¬ 
ings Bank, 111 N.E. S98, 223 Mass. 
361—Rioux v. Cronin, 109 N.E. 
898, 222 Mass. 131—Selectmen of 
Rockport v. Elwell, 106 N.E. 994, 
219 Mass. 287—Taft v. Henry, 106 
N.E 553, 219 Mass. 78—Hittinger 
Fruit Co. v. City of Cambridge, 
105 N.E. 868, 218 Mass. 220. 

Mo.—Stowell v. Dickson, App., 177 
S.W. 1080. 

Neb.—Schlanbusch v. Schlanbusch, 
173 N.W. 580, 103 Neb. 588. 
N.H.—Wilson v. Atwood, 127 A- 656, 
81 N.H. 400. 

N.C.—Wadford v. Gillette, 137 S.E. 
314, 193 N.C. 413. 

Vt—Colvin v. Gray, 116 A. 75, 95 Vt. 
518. 

4 C.J. p 529 note 53. 

Refusal to find 

(1) Objections based on the mas¬ 
ter’s failure to find the facts desired 
by plaintiff, or to reach different 
findings upon the evidence not re¬ 
ported in full, will not support valid 
exceptions. 

Mass.—Tortorella v. H. Traiser & 
Co., 188 N.E 254, 284 Mass. 497, 
90 A.L.R. 1203—Levey v. Nason, 
181 N.E 193, 279 Mass. 268—First 
Nat. Bank v. Harrison, 171 N.E. 
724, 271 Mass. 258—Mackintosh v. 
Houghton, 136 N.E. 110, 242 Mass. 
286—Selectmen of Rockport v. El¬ 
well, 106 N.E. 994, 219 Mass. 287. 

(2) Where evidence was not taken 
by stenographer approved by the 
master who failed to make certain 
requested subsidiary findings of fact 
in suit for an accounting, exceptions 
to master’s report on ground that 
findings were inconsistent and failed 
to contain certain requested findings 
could not be sustained, 

Mass.—Zytka v. Dmochowski, 18 N. 
E.2d 332, 302 Mass. 63, 120 A.L.R. 
470. 

Limits of review in absence of evi¬ 
dence 

(1) Where the evidence is not be¬ 
fore the reviewing court, and the 
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master’s findings in the report are 
attacked, the question for reviewing 
court is whether on the face of the 
report the finding is inconsistent 
with other findings and plainly 
wrong. 

Mass.—Dobias v. Faldyn, 179 N.E 
219, 278 Mass. 52. 

( 2 ) Where no evidence in proceed¬ 
ings before commissioners for parti¬ 
tion is reported, an appeal presents 
only questions of law appearing on 
the face of the record. 

Mass.—Foster v. Stearns, 170 N.E 
59, 270 Mass. 336. 

(3) On appeal from final decree 
based on master’s report without 
any report of evidence heard by 
master, appellate court draws its 
own inferences from the facts found 
by master without giving weight to 
the decree. 

Mass.—Cappy’s Inc. v. Dorgan, 46 
N.E.2d 538, 313 Mass. 170—Kenney 
v. Blackman, 184 N.E 661, 282 
Mass. 268—Arcisz v. Pietrowski, 
167 N.E. 298, 268 Mass. 140—'Was- 
serman v. Hollidge, 166 N.E. 843, 
267 Mass. 460. 

Effect of confirmation 

On appeal without a full recital of 
the evidence, the supreme judicial 
court draws its own inferences from 
facts found by the master, without 
giving weight to a decree confirm¬ 
ing the report. 

Mass.—Kenney v. Blackman, 184 N. 
E. 661, 282 Mass. 268—Adams v. 
Whitmore, 139 N.E 831, 245 Mass. 
65. 

55. Mass.—Carmichael v. Henry 
Wood’s Sons Co., 67 N.E 961, 184 
Mass. 73. 

Allowance by auditor 
Objection to the allowance of an 
item of forty dollars paid by an in¬ 
jured person in an attempt to re¬ 
cover as speedily as possible was 
properly overruled, where the record 
did not indicate what the treatment 
was, although the auditor, in admit¬ 
ting testimony as to payment, stated 
that he did not believe it was his 
function to pass upon whether the 
type of treatment received was 
beneficial. 

Mass.—Barrows v. Checker Taxi Co., 
195 N.E. 112, 290 Mass. 231. 

56. Cal.—First Nat. Bank v. Stans- 
bury, 5 P.2d 13, 118 C. 80. 

Ga.—Eatonton Oil & Auto Co. v. 
Greene County, 185 S.E 296, 53 
Ga.App. 145. 

4 C.J. p 530 note 55. 

57. Mass.—McLaughlin v. Old Col¬ 
ony R. Co., 44 N.E. 252, 166 Mass. 
260. 
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Conclusions of law on facts found may be re¬ 
viewed without the incorporation of the evidence 
in the record . 58 A direction by the court to the 
referee to consider or ignore particular issues may 
be reviewed, although the evidence is not in the 
record, where the error is predicated upon the is¬ 
sues presented by the pleadings . 59 

The question of whether the report of a referee 
was properly excluded will not be reviewed where 
the record does not show that the case was one 
proper to be referred , 60 or that it was in fact re¬ 
ferred . 61 

In the absence of the report of the master or ref¬ 
eree, no questions can be considered which it would 
be necessary for the report to explain or sup¬ 
port . 62 

§ 1167. Conduct of Trial or Hearing 

a. In general 

b. Conduct and remarks of court 

c. Argument and conduct of counsel 

d. Poll of jury 


e. Custody and conduct of jury 

f. Disqualification of jury 

g. View of jury 

a. In General 

Matters pertaining to the conduct of the trial will not 
be considered on appeal in ti'e absence of a record show¬ 
ing the acts or rulings involved, together with all matters 
pertinent thereto. 

Matters pertaining to the conduct of the trial or 
hearing are open to review only when the acts or 
rulings objected to, together with all matters perti¬ 
nent thereto, are properly set out and presented by 
the appeal record . 63 

b. Conduct and Remarks of Court 

Conduct or remarks of the trial judge will not be con¬ 
sidered on appeal in the absence of a record showing such 
conduct or remarks. 

Error assigned as to the conduct or remarks of 
the trial judge in the presence of the jury cannot 
be considered on appeal where the record does not 
show the conduct or evidence with relation there¬ 
to , 64 or show the remarks which were made by 


58. N.Y.—:Frost v. Smith, 20 N.Y. 
Super. 108. 

59. Ill.—Jenkins v. International 
Bank, 9 Ill.App. 461, reversed on 
other grounds 104 Ill. 43. 

60. N.J.—McGrath v. Hervey, 44 A. 
962, 64 N.J.Law 364. 

61. N.J.—McGrath v. Hervey, supra. 

62. Me.—Lincoln v. Hall, 162 A. 
267, 131 Me. 310. 

4 C.J. p 530 note 61. 

Errors of law 

In a proceeding heard by a com¬ 
missioner under an agreement that 
his findings should he final, appeal 
is not available for review of errors 
of law, where the commissioner’s re¬ 
port has not been properly embodied 
in the record. 

Mass.—McMillan v. City of Glouces¬ 
ter, 138 N.E. 718, 244 Mass. 150. 

63. Ala.—Perry v. Wamock, 20 So. 
2d 867, 246 Ala. 470—Garrett v. 
State ex rel. Matthews, 179 So. 
636, 235 Ala. 457. 

White v. White, 34 So.2d 182, 33 
Ala.App. 403. 

Cal.—Wilms v. Hand, 226 P.2d 728, 
101 C.A.2d 811—Rosenfield v. Vos- 
per, 195 P.2d 530, 86 C.A.2d 687— 
Sooy v. Kunde, 181 P.2d 758, 80 
C.A.2d 347—Gunning v. Forbes, 141 
P.2d 30, 60 C.A.2d 521—Burr v. 
Pacific Indemnity Co., 128 P.2d 26, 
reheard 133 P.2d 24, 56 C.A.2d 352. 
Colo.—Clark v. Machette, 21 P.2d 
182, 92 Colo. 365. 

Ill.—Halowatsky v. Central Grey¬ 
hound Lines, 35 N.E.2d 541, 311 
IlkApp. 127—Johnson v. Vizgard, 

4A C.J. S.—80 


13 N.E.2d 863, 294 Ill.App. 607— 
Steinke v. Eisner, 191 Ill.App. 172. 
Iowa.—Welpton v. Marshall, 186 N. 
W. 854. 

Ky.—Park Circuit & Realty Co. v. 
Coulter, 24 S.W.2d 942, 233 Ky. 1 
—Coombs Land Co. v. Gross, 288 
S.W. 289, 216 Ky. 648—Bagwell v. 
Copeland, 172 S.W. 1055, 162 Ky. 
620. 

Md.—Graham v. Western Md. Dairy, 
81 A.2d 457, 198 Md. 210—Bloecher 
& Schaaf v. Pennsylvania R. Co., 
160 A. 281, 162 Md. 463. 

Mass.—City of Boston v. Santosuos- 
so, 30 N.E.2d 278, 307 Mass. 302. 
Mich.—Nichol v. Nevers, 163 N.W. 
65, 196 Mich. 203. 

Mo.—Gildehaus v. Jones, 200 S.W. 
2d 523, 356 Mo. 8. 

O’Connor v. Egan, App., 274 S.W. 
2d 334—Morrison v. Terry, App., 
205 S.W.2d 902—Phipps v. Red- 
mon, 185 S.W.2d 848, 238 Mo.App. 
571—Grath v. Wilson Motor Car 
Co., App., 253 S.W. 776. 

Neb.—Janesovsky v. Rathman, 185 
N.W. 411, 107 Neb. 165. 

Ohio.—Eby v. Ulrich, 66 N.E.2d 281, 
78 Ohio App. 120—Hay hurst v. 
Embrey, App., 65 N.E.2d 660— 
Plost v. Avondale Motor Car Co., 
8 N.E.2d 441, 55 Ohio App. 22. 

Or.—Karberg v. Leahy, 26 P.2d 56, 
144 Or. 687. 

Tex.—Stroud v. Jones, Civ.App., 295 
S.W.2d 491, error refused no re¬ 
versible error—Hicks v. Fred¬ 
ericks, Civ.App., 286 S.W.2d 315— 
Hughes v. Keeling, Civ.App., 198 
S.W. 2d 779—Smith v. Mitchell, 
Civ.App., 197 S.W.2d 129—England 

1265 


v. Pitts, Civ.App„ 56 S.W.2d 493 
—Putnam Supply Co. v. Chapin, 
Civ.App., 45 S.W.2d 283, affirmed 
Chapin v. Putnam Supply Co., 76 
S.W.2d 469, 124 Tex. 247—Taylor 
v. Grant & Lovejoy, Civ.App., 7 

S. W.2d 610—Reilly v. Reilly, Civ. 
App., 233 S.W. 379—Houston & 

T. C. R. Co. v. Bukowsky, Civ.App., 
175 S.W. 477. 

Wash.—Tyrell v. Leege, 178 P. 467, 
105 Wash. 438. 

W.Va.—Workman v. Wynne, 94 S-E. 
2d 665. 

4 C.J. p 530 note 63. 

Refusing use of memoranda 

Where exception was taken to re¬ 
fusal of presiding justice to allow 
plaintiff's witness to refresh his rec¬ 
ollection by use of an unsigned 
writing, the writing should have 
been printed as a part of the bill of 
exceptions. 

Me.—Willey v. Maine Cent. R. Co., 18 
A.2d 316, 137 Me. 233, certiorari 
denied 62 S.Ct 85, 314 U.S. 612, 
86 L.Ed. 492. 

Record held sufficient 

N.Y.—Newton v. Newton, 33 N.Y.S.2d 
252, 263 App.Div. 197. 

64. Cal.—Coughlin v. Harland L. 
Weaver, Inc., 230 P.2d 141, 103 
C.A.2d 602—Kilgore v. Southern 
Pac. Co., 50 P.2d 116, 9 C.A.2d 
506. 

Conn.—Laffin v. Apalucci, 25 A.2d 
60, 128 Conn. 654. 

Iowa.—Janvrin v. Broe, 33 N.W.2d 
427, 239 Iowa 977. 

Ky,—Mann v. Watson, 283 S.W. 1052, 
214 Ky. 729. 



§ 1167 APPEAL & ERROR 

the judge in presence of the jury. 65 Where the trial 
was before the court without a jury, remarks of 
the trial judge with regard to certain testimony 
cannot be said to show bias where it is evident that 
other remarks and other testimony preceded and 
followed that set out in the record. 66 

c. Argument and Conduct of Counsel 

(1) Conduct 

(2) Argument 

(1) Conduct 

For questions of misconduct of counsel to be consid- 


4A C.J.S. 

ered on appeal the record must sufficiently set out the 
matters relating thereto. 

If misconduct on the part of counsel is assigned 
as error, but the record discloses nothing with 
respect to the matters relied on as misconduct, the 
question will not be considered on appeal. 67 

(2) Argument 

Error relating to the argument of counsel must be 
presented and supported by a sufficient record. 

Error relating to the argument of counsel must 
be presented and supported by a sufficient record. 68 


Pa.—Lomkin v. Geasey, 12 A.2d 117, 
338 Pa. 2. 

4 C.J. p 530 note 64. 

Absence of tile judge from the 
courtroom during argument will not 
be considered, where such absence is 
not shown by bill of exceptions. 

Ill,—Public Service Co. of Northern 
Illinois v. Rietveld, 150 N.E. 403, 
320 Ill. 56. 

Restricting argument 

(1) Unduly restricting the argu¬ 
ment for plaintiff, not set out in the 
bill of exceptions, is not available 
on appeal. 

Ky.—Louisville & N. R. Co. v. Che- 
nault, 284 S.W. 397, 214 Ky. 748— 
Louisville Woolen Mills v. Kind- 
gren, 231 S.W. 202, 191 Ky. 568— 
Neely v. Strong, 217 S.W. 898, 186 
Ky. 540—American Book Co. v. 
Archer, 186 S.W. 672. 170 Ky. 744 
—Vaughn v. City of Corbin, 186 S. 
W. 131, 170 Ky. 426. 

Mich.—Gagush v. Hoeft, 175 N.W. 
170, 208 Mich. 147. 

(2) Where record did not contain 
counsel's argument or any rulings 
made by court limiting such argu¬ 
ment, nothing was presented for re¬ 
view with respect to such argument 
even though record contained an ex¬ 
ception made by appellant's counsel 
at close of court’s charge to limita¬ 
tion allegedly placed on his argu¬ 
ment by court. 

Minn.—Wilson Storage & Transfer 
Co. v. Geurkink, 64 N.W.2d 9, 242 
Minn. 60, 48 A.L.R.2d 2 23. 

(3) Appellate court will not con¬ 
sider complaint that trial court 
erred in allowing only twenty-five j 
minutes to a side for final argument, 
where record does not show whether 
the time as given was arbitrarily 
limited or set by court or arrived at 
by argument and does not show that 
more time was requested or that any 
objection or exception was made to 
limitation of twenty-five minutes. 
Ky.—Johnson v. Mutual Ben. Health 

& Ace. Ass’n, 229 S.W.2d 758, 312 
Ky. 776. 

Preparation, of verdict 
Mo.—McConnell v. Jones, App., 30 
SW.2d 646. 


65. Colo.—People v. Stanley, 255 P. 
610, 81 Colo. 276—Kingsbury v. 
Vreeland, 144 P. 887, 58 Colo. 212. 

Ga.—O'Connor v. Horne, 141 S.E. 74, 
165 Ga. 349. 

Mass.—Costello v. Hayes, 144 N.E. 

368, 249 Mass. 349. 

Mo.—Traynor v. Wells, App., 273 S. 
W. 1100—Reynolds v. Walsh-Grif- 
flth Tie & Lumber Co., App., 227 
S.W. 438. 

N.H.—Moran v. Pox, 106 A- 224, 79 
N.H. 523. 

Tex.—Southland Greyhound Lines v. 

Matthews, Civ.App., 74 S.W.2d 713. 
4 C.J. p 530 note 65. 

66. Colo.—Kingsbury v. Vreeland, 
j 144 P. 887, 58 Colo. 212. 

67. Ala.—Ex parte Taunton, 89 So. 
86, 206 Ala. 55. 

Cal.—Tucker v. American Ins. Co. of 
Newark, N. J., 11 P.2d 55, 123 
C.A. 316. 

Ga.—Hobbs v. Houston, 24 S.E.2d 
884, 195 Ga. 571. 

Idaho.—Corpus Juris Secundum cit¬ 
ed in Hayward v. Tost, 242 P.2d 
971, 975, 72 Idaho 415. 

Ill.—Conrad v. St. Louis, S. & P. R. 

Co., 201 Ill.App. 276. 

Iowa.—McCormack v. Pickerell, 283 
N.W. 899, 225 Iowa 1076. 

Ky.—Vogt v. Keller, 159 S.W.2d 29, 
289 Ky. 486—Downing v. Baucom’s 
Adm’x, 287 S.W. 362, 216 Ky. 108— 
American Stone Ballast Co. v. Mar¬ 
shall’s Adm’r, 266 S.W. 1051, 206 
Ky. 133. 

Minn.—Mayzlik v. Lansing Elevator 
Co., 63 N.W.2d 380, 241 Minn. 468— 
Pettersen v. Posseen, 260 N.W. 225, 
194 Minn. 265—Turner v. Witte, 
212 N.W. 200, 170 Minn. 248—Ole- 
sen v. Noren, 201 N.W. 296, 161 
Minn. 113. 

Mo.—Kelley v. Illinois Cent. R. Co., 
177 S.W.2d 435, 352 Mo. 301, certio¬ 
rari denied 64 S.Ct. 1055, 32 TJ.S. 
738, 88 L.Ed. 1572—Mickel v. 

Thompson, 156 S.W.2d 721, 348 Mo. 
991. 

Balderson v. Monaghan, App., 278 
S.W. 783. 

Neb.—Janesovsky v. Rathman, 185 
N.W. 411, 107 Neb. 165. 

1266 


N.H.—Benoit v. Perkins, 104 A. 254, 
79 N.H. 11. 

Ohio.—Carl v. Shaffer, 50 N.E.2d 182, 
71 Ohio App. 339. 

Okl.—Federal Life Ins. Co. v. Fire¬ 
stone, 15 P.2d 141, 159 Okl. 228- 
Ketch v. Smith, 268 P. 715, 131 
Okl. 263—Columbia Carbon & Rib¬ 
bon Co. v. White, 217 P. 420, 91 
Okl. 218. 

Pa.—Bloom v. Hopman, 98 A.2d 414, 
173 Pa.Super. 292. 

Tex.—Sheffield v. Lewis, Civ.App., 287 
SW.2d 531—Texas Emp. Ins. Ass’n 
v. Tate, Civ.App., 214 S.W.2d 877— 
Moncada v. Snyder, Civ.App., 129 
SW. 2 d 817, affirmed 152 S.W. 2 d 
1077, 137 Tex. 112. 

4 C.J. p 530 note 67. 

68 - Ala.—Page v. Harris, 24 So.2d 
269, 247 Alsu 323. 

Ark.—Pacific Mut. Life Ins. Co. v. 
Riff el, 149 SW.2d 57, 202 Ark. 94. 

Cal.—Roddy v. American Smelting & 
Refining Co., 93 P.2d 841, 34 C.A.2d 
457. 

Ga.—Morris v. West, 187 S.E. 861, 183 
Ga. 214. 

Ill.—Kaplan v. Stevens Hotel Corp., 
54 N.E.2d 645, 322 Ill.App. 697— 
O'Connor v. Central Nat. Bank & 
Trust Co. of Peoria, 28 N.E.2d 755, 
306 Ill.App. 414. 

Iowa.—Johannsen v. Mid-Continent 
Petroleum Corp., 5 N.W. 2 d 20, 232 
Iowa 805. 

Kan.—White v. Toombs, 192 P.2d 174, 
164 Kan. 635. 

Ky.—Walden v. Jones, 158 S.W.2d 609, 
289 Ky. 395, 141 A.L.R. 105. 

La.—Yoars v. New Orleans Linen 
Supply Co., App., 185 So. 525. 

Mass.—Reid v. Hathaway Bakeries, 
132 N.E.2d 161, 333 Mass. 485— 
Trites v. City of Melrose, 61 N.E. 2 d 
656, 318 Mass. 378- 

Mo.—Morrison v. Terry, App., 205 S. 
W. 2 d 902—Stubblefield v. Vodicka’a 
Estate, App., 160 S.W. 2 d 772— 
Douglas v. Lang, App., 124 S.W.2d 
642—Jenkins v. Wabash Ry. Co., 
107 S.W.2d 204, 232 Mo.App. 438, 
certiorari denied Wabash R. Co. v. 
Jenkins, 58 S.Ct. 139, 302 TJ.S. 737* 
82 L.Ed. 670—Walker v. ;St. Joseph 
Belt Ry. Co, App* 102 &W. 2 d 718. 
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Hence, in order to present for review the alleged 
impropriety of remarks and arguments made by 
counsel in a case tried before the jury, it is neces¬ 


sary that the record or the proper part thereof con¬ 
tain the remarks or argument complained of 69 and 
that it show that such remark or argument was 


Okl.—Pryor v. State ex rel. Camp, 38 
P.2d 923, 170 Okl. 40. 

S.C.—Lawrence v. Southern Ry.-Caro- 
lina Division, 167 S.E. 839, 169 S.C. 

1 —Holden v. Cantrell, 84 S.E. 826, 
100 S.C. 265. 

Tenn.—Havron v. Page, 157 S.W.2d 
856, 25 Tenn.App. 367. 

Tex.—Koenig v. Grand Lodge of Or¬ 
der of Sons of Herman, Civ.App., 
148 S.W.2d 222, error dismissed, 
judgment correct—Dallas Joint 

Stock Land Bank of Dallas v. Ma¬ 
gee, Civ.App., 117 S.W.2d 473, af¬ 
firmed 136 S.W.2d 1117, 134 Tex. 
620—Hale v. Herring, Civ.App., 102 
S.W.2d 468—Holmes v. Southern 
Pac. Co., Civ.App., 98 S.W.2d 1048 
—Pulkrabeck v. Griffith & Griffith, 
Civ.App., 179 S.W. 282. 

Vt.—In re Sawyer’s Will, 150 A. 128, 
102 Vt. 473. 

Wash.—Hansen v. Coldwell, 73 P.2d 
351, 192 Wash. 167. 

69. Ala.—Page v. Harris, 24 So.2d 
268, 32 Ala.App. 232, certiorari de¬ 
nied 24 So.2d 269, 247 Ala. 323. 

Ark.—Pacific Mut. Life Ins. Co. v. 
Riffel, 149 S.W.2d 57, 202 Ark. 94— 
McCaskey Register Co. v. McCurry, 
26 S.W.2d 1108, 181 Ark. 649—Har- 
relson v. Eureka Springs Electric 
Co., 181 S.W. 922, 121 Ark. 269. 

Cal.—Ross v. Lightner, 294 P.2d 59, 
139 C.A.2d 756—Van Cise v. Len- 
cioni, 235 P.2d 236, 106 C.A.2d 341 
—Sheldon v. River Lines, 205 P.2d 
37, 91 C.A.2d 478—Wynecoop v. 
Coats, 125 P.2d 609, 51 C.A.2d 672 
—Balkwill v. City of Stockton, 123 
P.2d 596, 50 C.A.2d 661. 

Colo.—Marysville & Colorado Land 
Co. v. Heyde, 27 P.2d 498, 93 Colo. 
523. 

Conn.—Maroncelli v. Starkweather, 
133 A. 209, 104 Conn. 419. 

D.C.—Levy v. Bryce, Mun.App., 46 A. 
2d 765. 

Idaho.—Hayward v. Yost, 242 P.2d 
971, 72 Idaho 415. 

Ill.—Bertrand v. Adams, 101 N.E.2d 
841, 344 Ill.App. 559—Bartels v. Mc- 
Garvey, 73 N.E.2d 123, 331 Ill.App. 
275 —Weinhouse v. Woodruff, 59 N. 
E.2d 523, 324 Ill.App. 660—Illinois 
Tuberculosis Ass’n v. Springfield 
Marine Bank, 282 Ill.App. 14—Har¬ 
dy v. Dobler, 248 Ill.App. 361—Kay- 
lor v. Smith, 229 Ill.App. 140—Le- 
cander v. Juliet & Eastern Traction 
Co., 225 Ill-App. 143 —Jennings v. 
Glover’s Estate, 214 Ill.App. 359. 

Ind.—Spry v. Logansport Loan & 
Trust Co., 133 N.E. 827, 191 Ind. 522. 

Iowa.—Friedman v. Forest City, 30 
N.W.2d 752, 239 Iowa 112—In re 
Soderland’s Estate, 30 N.W.2d 128, 
239 Iowa 569—In re Willmott’s Es¬ 
tate, 243 N.W. 634, 215 Iowa 546— 
Schrain v. Johnson, 225 N.W. 369, 


208 Iowa 222—Daniels v. Iowa 
City, 183 N.W. 415, 191 Iowa 811— 
Barr v. Clinton Bridge Works, 161 
N.W. 695, 179 Iowa 702—Grafton v. 
Delano, 154 N.W. 1009, 175 Iowa 
483. 

Kan.—Stoner v. Wilson, 36 P.2d 
999, 140 Kan. 383—Caldwell v. 

Skinner, 181 P. 568, 105 Kan. 32. 

Ky.—Cincinnati, N. & C. Ry. Co. v. 
Peluso, 293 S.W.2d 556—Dodd v. 
Ramey, 211 S.W.2d 395, 307 Ky. 444 
—McCoy v. Kilgore’s Adm'r, 209 S. 
W.2d 66, 306 Ky. 678—Rice v. Os¬ 
borne, 208 S.W.2d 747, 306 Ky. 591 
—Nunn v. Slemmons’ Adm’r, 182 S. 
W.2d 888, 298 Ky. 315—Bowling 
Green-Hopkinsville Bus Co. v. 
Montgomery, 129 S.W.2d 535, 278 
Ky. 837—Jefferson Dry Goods Co. 
v. Blunk, 95 S.W.2d 244, 264 Ky. 
673—Easley & Siegelman v. Kra¬ 
mer, 94 S.W.2d 1030, 264 Ky. 425— 
Jones v. Gardner, 91 S.W.2d 520, 262 
Ky. 812—Jones v. Gardner, 91 S.W. 
2d 520, 262 Ky. 812—Justice v. 
Wellman, 86 S.W.2d 132, 260 Ky. 
479—Domestic Life & Accident Ins. 
Co. v. Smith, 82 S.W.2d 293, 259 
Ky. 158—Davis v. Graves, 63 S.W. 
2d 803, 250 Ky. 654—Heil v. Sei¬ 
del, 60 S.W.2d 626, 249 Ky. 314— 
Allgeyer v. Allgeyer's Ex’rs, 51 S. 
W.2d 445, 244 Ky. 450—Rouse v. 
Rouse, 48 S.W.2d 1049, 243 Ky. 447 
—Engleman v. Caldwell & Jones, 
47 S.W.2d 971, 243 Ky. 23—Stevens 
v. Guy, 43 S.W.2d 353, 241 Ky. 95— 
Burdon v. Burdon’s Adm’x, 9 S.W. 
2d 220, 225 Ky. 480—Louisville & 
N. R. Co. v. Chenault, 284 S.W. 397, 
214 Ky. 748—St. Paul Fire & Ma¬ 
rine Ins. Co. of St. Paul, Minn., v. 
Kendle, 173 S.W. 373, 163 Ky. 146, 
rehearing denied 176 S.W. 368, 165 
Ky. 122—United Furniture Co. v. 
Wills, 166 S.W. 600, 158 Ky. 806. 
Mass.—Williamson v. Feinstein, 41 
N.E.2d 185, 311 Mass. 322. 

Mich.—Green v. Detroit United Ry., 
177 N.W. 263, 210 Mich. 119. 

Minn.—Ryan v. City of Crookston, 30 
N.W.2d 351, 225 Minn. 129—Petter- 
sen v. Fosseen, 260 N.W. 225, 194 
Minn. 265—Rimmer v. Cohen, 215 
N.W. 198, 172 Minn. 134—Katzen- 
meyer v. Kuske, 209 N.W. 867, 168 
Minn. 93—Gibson v. Grey Motor 
Co., 179 N.W. 729, 147 Minn. 134. 
Miss.—Garraga v. Yellow Cab Co., 77 
So.2d 276, 222 Miss. 739—New Or¬ 
leans & Northeastern R. Co. v. 
Bryant, 46 So.2d 433, 209 Miss. 193. 
Mo.—Wapelhorst v. Lindner, 269 S. 

' W.2d 865—LeGrand v. U-Drive-It 
, Co., 247 S.W.2d 706—Pulse v. Jones, 
218 S.W.2d 553—Kleinschmidt v. 
Bell, 183 S.W.2d 87, 353 Mo. 516— 
Klaber v. Lahar, 63 S.W.2d 103— 
Wecker v. Grafeman-Mclntosh Ice 
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Cream Co., 31 S.W.2d 974, 326 Mo. 
451—Moll v. Pollack, 8 S.W.2d 38, 
319 Mo. 744. 

DeWinter v. Lashley, App. t 274 S. 
W.2d 40—Nor veil v. Schupbach, 
App., 185 S.W.2d 323—Schulte v. 
Easier, App., 185 S.W.2d 320—Big- 
ham v. Midwest Federal Savings & 
Loan Ass’n, App., 176 S.\V.2d 537— 
Jenkins v. Wabash Ry. Co., 107 S. 
W.2d 204, 232 Mo.App. 438, certio¬ 
rari denied Wabash R. Co. v. Jen¬ 
kins, 58 S.Ct. 139, 302 U.S. 737. 82 
L.Ed. 570—Howlett v. Randol, App., 

39 S.W.2d 463—Christie v. Randol, 

38 S.W.2d 538, 225 Mo.App. 744— 
Lewellen v. Haynie, App., 25 S.W. 

2d 499—Lochmann v. Brown, App., 

20 S.W.2d 561—Klusman v. Harper, 
298 S.W. 121, 221 Mo.App. 1110— 
Johnson v. Atchison, T. & S. F. 
Ry. Co., App., 290 S.W. 462—Phil¬ 
lips v. American Car & Foundry 
Co., App., 287 S.W. 810—Lorenz v. 
Bull Dog Automobile Ins. Ass’n of 
Chicago, App., 277 S.W. 596—Cole¬ 
man Lumber Co. v. Richardson, 
App., 266 S.W. 754—Taul v. Askew 
Saddlery Co., App., 229 S.W. 420— 
Rouden v. Heisler’s Estate, App., 
219 S.W. 691—Lilly v. Kansas City 
Rys. Co., App., 209 S.W. 969— 
Lund v. McClmton, App., 205 S.W. 
240. 

Neb.—Melcher v. Murphy, 31 N.W. 
2d 411, 149 Neb. 541—In re Inda’s 
Estate, 19 N.W.2d 37, 146 Neb. 179 
—In re House’s Estate, 17 N.W.2d 
883, 145 Neb. 670—Rose v. Gisi, 298 
N.W. 333, 139 Neb. 593—Rogers v. 
J. C. Penney Co., 257 N.W. 252, 127 
Neb. 885. 

N.M.—Davis & Carruth v. Valley 
Mercantile & Banking Co., 265 P. 
35, 33 N.M. 295. 

N.D.—Tice v. Mandel, 76 N.W.2d 124 
—Broste v. Farmers Union Co-op. 
Elevator Co., 71 N.W.2d 55—Clark 
v. Josephson, 66 N.W.2d 539—Mor¬ 
ton v. Stensby, 232 N.W. 6, 59 N.D. 
784 —Hurley v. Chicago, M. & St. P. 
Ry. Co., 189 N.W. 322, 48 ND. 1251 
—Howlett v. Stockyards Nat. Bank, 
188 N.W. 172, 48 N.D. 933. 

Ohio.—Holeton v. Ellison, App., Ill 
N.E.2d 399—Farris v. City of Co¬ 
lumbus, 85 N.E.2d 605, 85 Ohio App. 
385—Price v. Gilliam, App., 80 N.E. 
2d 135—Case v. National Life & 
Accident Ins. Co., App., 66 N.E.2d 
270—Weis v. Weis, 65 N.E.2d 300, 
76 Ohio App. 483, affirmed 72 N.E. 
2d 245, 147 Ohio St. 416—Washing¬ 
ton Tp. Mut. Fire & Lightning 
Ins. Ass’n v. Sherrer, 168 N.E. 234, 
32 Ohio App. 465. 

Okl.—Kansas City Southern Ry. Co. 
v. Martin, 293 P.2d 600—Ball v. 
Fleshman, 83 P.2d 870, 183 Okl. 634 
—West gate Oil Co. v. McAbee, 74 
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actually made 70 and the connection in, or cireum- i stances under, which it was made. 71 


P.2d 1150,181 Okl. 487—Enid Trans¬ 
fer & Storage Co. v. Fisher, 37 P. 
2d 825, 163 Okl. 484 —City of Tulsa 
v. Horwitz, 3 P 2d S41. 151 Okl. 201 
—Fisher v. Woolery, 221 P. 45, 94 
Okl. 110. 

Or.—Benson v. Birch. 10 P.2d 1050, 
139 Or. 459—Schmalz v. Arnwine, 
246 P. 718, 118 Or. 300—Sather v. 
Giaconi, 220 P. 740, 110 Or. 433— 
Kahn v. Home Telephone & Tele¬ 
graph Co. of Portland, 152 P. 240, 
78 Or. 308. 

Pa.—Alwine v. Valley Smokeless Coal 
Co., 115 A. SS2, 271 Pa. 571—Fay 
v. Moore, 104 A. 686, 261 Pa. 437. 

Dura Seal Products Co. v. Car¬ 
ver, 124 A.2d 438, 1*1 Pa.Super. 377 
—Padden v. Local SO United Ass’n 
of Journeymen Plumbers. 82 A.2d 
327, 168 Pa.Super. 611—Barry v. 
Galloway, 7S A.2d S7S, 168 Pa Super. 
460—Stompler v. Richman, 189 A. 
730, 125 Pa.Super. 3S5—Keown v. 
Bunton, 61 Pa.Super. 220. 

R.I.—Keough v. Duggan, IP6 A. 398, 
59 R.I. 496—McCoart v. Rhode Is¬ 
land Co., 108 A. 385. 

Tenn.—City of Chattanooga v. Evatt, 
14 Tenn.App. 474—John J. Craig 
Co. v. Chambers, 13 Tenn.App. 570 
—Goodwin v. Marsh, 4 Tenn.App. 
23. 

Tex.—Norwich Union Indemnity Co. 
v. Smith, Com.App., 12 S.W.2d 558. 

Hillin v. Hagler, Civ.App., 286 S. 
W.2d 661—Michalak v. Dzierzanow- 
ski, Civ.App., 270 S.W.2d 276—Ware 
v. Paxton, Civ.App., 266 S.W.2d 218, 
error refused no reversible error— 
Stemenberg v. Marshall, Civ.App., 
257 S.W.2d 312, error refused no 
revei sible error—Sloan v. Miami 
Margarine Co., Civ.App., 247 S.W.2d 
169, error refused no reversible er¬ 
ror—Stewart v. Shoemake. Civ. 
App., 225 S.W.2d 873, error refused 
no reversible error—Gatlin v. Fish¬ 
er Civ.App., 178 S.W.2d 870—Snod¬ 
grass v. Robertson, Civ.App., 167 S. 
W,2d 534, error refused—Holmes 
v. Southern Pac. Co., Civ.App., 98 
S.W.2d 1048—.Etna Life Ina Co. v. 
Harris, Civ.App., 83 S.W.2d 1087— 
Clampitt v. St. Louis Southwestern 
Ry. Co. of Texas, Civ.App., 185 S.W. 
342, error refused. 

Utah.—Xenakis v. Garrett Freight 
Lines, Inc., 265 P.2d 1007, 1 Utah 
2d 299. 

Vt.—Wells v. Burlington Rapid Tran¬ 
sit Co., 68 A.2d 911, 116 Vt. 72, fol¬ 
lowed in 68 A. 2d 912, 116 Vt. 75— 
Horicon v. Langlois’ Estate, 66 A. 
2d 16, 115 Vt. 470, 9 A.L.R.2d 195 
—Huckabee v. Montgomery, 29 A.2d 
810, 113 Vt. 75. 

Wash.—Lankford v. Tombari, 213 P. 
2d 627, 35 Wash.2d 412, 19 A.L.R. 
2d 462—Gardner v. Spalt, 149 P. 
647, 86 Wash. 146. 

W.Va.—Workman v. Wynne, 94 S.E. 
2d 665—Toler v. Cassinelli, 41 S. 


E.2d 672, 129 W.Va. 591—Malone v. 
Monongahela Valley Traction Co., 
140 SE. 340, 104 W.Va. 417. 

Wis.—Hanes v. Hermsen, 236 N.W. 

! 646, 205 Wis. 16. 

Wyo.—Marcante v. Hein, 67 P.2d 196, 
51 Wyo. 3S9. 

4 C.J. p 530 note 68. 

70. Ala.—Crotwell v. Cowan, 1S4 So. 
195, 236 Ala. 578. 

Dickinson v. First Nat. Bank of 
Auburn, 69 So.2d 879, 37 Ala.App. 
431. 

Ky.—Mayer v. Louisville Ry. Co., 233 
| S.W. 7S5, 192 Ky. 371—City of 
Louisville v. Hehemann, 171 S.W. 
165, 161 Ky. 523, L.R.A.1915C 747. 
Miss.—Magnolia Miss Dress Co. v. 

Zorn, 36 So.2d 795, 204 Miss. 1. 

Mont.—Adams v. Misener, 131 P.2d 
472, 113 Mont. 559. 

S.C.—Howell v. Southern Ry. Co., 102 
S.E. 856. 114 S.C. 21. 

Tex.—Fenner v. American Surety Co. 
of New York, Civ.App., 156 S.W.2d 
279, error refused—Smith v. Sur¬ 
tees, Civ.App., 143 S.W.2d 90—St. 
Paul Mercury Indemnity Co. v. Mul¬ 
lins, Civ.App., 73 S.W. 2d 932— 
Southwestern Telegraph & Tele¬ 
phone Co. v, Riggs, Civ.App., 216 S. i 
W. 403, affirmed, Com.App., 234 S. j 
W. 875. 

Utah.—Schlatter v. McCarthy, 196 P. 
2d 968, 113 Utah 543, rehearing 
denied 198 P.2d 473, 113 Utah 560. 
Vt.—Chamberlain v. Delphia, 103 A.2d 
94, 118 Vt. 193. 

Wis.—Beck v. Fond du Lac Highway 
Committee, 286 N.W. 64, 231 Wis. 
593. 

4 C.J. p 531 note 69. 

To whom argument addressed 
A bill of exceptions to a refusal to 
instruct the jury to disregard ar¬ 
gument did not show with certainty 
whether the argument was addressed 
to the court or the jury, and so not 
to call for determination of whether, 
if addressed to the jury, it would 
have been reversible error to deny 
the motion to exclude it. 

Ala.—Wise v. Schneider, 88 So. 662, 
205 Ala. 537. 

71. Ala.—Housing Authority of City 
of Decatur v. Decatur Land Co., 64 
So.2d 594, 258 Ala. 607—Alabama 
Great Southern R. Co. v. Baum, 31 
So.2d 366, 249 Ala, 442. 

Ill.—Missouri State Life Ins. Co. v. 

Copas, 265 Ill.App. 478. 

Ind.—Spry v. Logansport Loan & 
Trust Co., 133 N.E. 827, 191 Ind. 
522. 

Iowa,—Benson v. Williams, 32 N.W. 
2d 813, 239 Iowa 742—Johannsen | 
v. Mid-Continent Petroleum Corp., 

5 N.W.2d 20, 232 Iowa 805. 

Md.—State, for Use of Whitaker, v. 

Greaves, 62 A.2d 630, 191 Md. 712. 
Mo.—Hall v. Brookshire, App., 285 S. 
W.2d 60—Jenkins v. Wabash Ry. 
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Co., 107 S.W.2& 204, 232 Mo.App. 
438, certiorari denied Wabash R. 
Co. v. Jenkins, 58 S.Ct. 139, 302 U. 
S. 737, 82 L.Ed. 570. 

Okl.—Pryor v. State ex rel. Camp, 38 
P.2d 923, 170 Okl. 40. 

Tex.—Pioneer Mut. Compensation Co. 
v. Diaz, Civ.App., 178 S.W.2d 121, 
affirmed 177 S.W.2d 202, 142 Tex. 
184—Stedman Fruit Co. v. Smith, 
Civ.App., 28 S.W.2d 622—Chicago, 

R. I. & G. Ry. Co. v. Harris, Civ. 
App., 28 S.W.2d 611—Jaffe v. Deck- 
ard, Civ.App., 261 S.W. 390—.Etna 
Life Ins. Co. v. King, Civ.App., 2OS 

S. W. 348, error refused—Pulkra- 
beck v. Griffith & Griffith, Civ.App., 
179 S.W. 282. 

Vt.—Comstock's Adm’r v. Jacobs, 91 
A. 497, 89 Vt. 133, Ann.Cas.lDlSA 
465. 

4 C.J. p 531 note 70. 

Affidavits as to misconduct in pres¬ 
ence of court 

Civ.Code Pract. § 340 subs 2, and § 
343, do not require affidavits as to 
improper argument in the presence 
of the court and about which there 
was no dispute and to which the 
court certified in a bill of exceptions. 
Ky.—Carter Coal Co. v. Hill, 179 S.W. 
2, 166 Ky. 213. 

Connection not shown 

The court of appeals cannot deter¬ 
mine the correctness of the parties’ 
contentions respecting the use of 
words objected to in the address of 
appellee’s counsel to the jury, where 
the bill of exceptions states that the 
court did not understand the connec¬ 
tion in which the remarks were made. 
Ky.—Domestic Life & Accident Ins. 
Co. v. Smith, 82 S.W.2d 293, 259 
Ky. 158. 

Justification or provocation 
Ill.—Rowoldt, for Use of Flanagan 
v. Cook County Farmers Mut. Ins. 
Co., 26 N.E.2d 903, 305 Ill.App. 93. 
Iowa.—Mathis v. Des Moines City 
Ry. Co., 195 N.W. 620, 196 Iowa 1028 
—State Exch. Bank of Parkersburg 
v. Iblings, 181 N.W. 423, 190 Iowa 
1045. 

Miss.—Morse v. Phillips, 128 So. 336, 
157 Miss. 452. 

Mo.—Marlow v. Nafziger Baking Co., 
63 S.W.2d 115, 333 Mo. 790. 

Kelly v. Kiel, App., 117 S.W.2d 
1086—Goucher v. Woodmen Acci¬ 
dent Co. of Lincoln, Neb., 104 S.W. 
2d 289, 231 Mo.App. 573. 

Tex.—Hopkins v. Gunter Hotel Corp., 
Civ.App., 147 S.W.2d 973, error dis¬ 
missed, judgment correct—Texas 
Employers’ Ins. Ass’n v. Phillips, 
Civ.App, 62 S.W.2d 313—Green v. 
Crouch, Civ.App., 57 S.W.2d 867— 
Pfeuffer v. Haas, Civ.App. t 55 S.W. 
2d 111—Houston Independent 

School Dist. v. Reader, Civ.App., 38 
S.W. 2d 610—M. System Stores v. 
Davenport, Civ.App, 36 S.W.2d 243 
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It is also necessary that the record show a timely 
and appropriate objection and exception, 72 and in 
some states a ruling of the court on the objection 
must be shown, 73 although under the court rules of 
other states it is sufficient that the record show that 
the trial court failed to take any action on the ob¬ 
jection 74 or that it failed to sustain the objection. 75 
While, to present the question for review, it is not 
sufficient to incorporate in the record mere discon¬ 
nected sentences used by counsel,™ yet where the 
complaint is with regard to the action of the trial 
court in allowing counsel to read authorities to the 
jury, the record need not show all the authorities 
read. 77 

Where a party litigant desires to raise the ques¬ 


tion in the appellate court of the refusal of the 
court below to allow him to argue the case, he 
must show by the record not only the action of the 
court 78 but also the fact that he did not argue the 
case at all. 79 So an assignment that the court im¬ 
properly restricted the argument to certain ques¬ 
tions cannot be considered where the record does 
not show that counsel did not in fact discuss other 
questions. 80 It is held that an objection that the 
court erred in permitting counsel for appellee to ar¬ 
gue propositions of law to the court in the pres¬ 
ence of the jury, which appellant had no opportunity 
to answer, will not be considered, on appeal, where 
the fact alleged is not shown to be true by a bill of 
exceptions. 81 


—Stedman Fruit Co. v. Smith, Civ. 
App., 28 S.W.2d 622—Chicago, R. I. 
& G. Ry. Co. v. Harris, Civ.App., 28 
S.W.2d 611—Spencer v. Pettit, Civ. 
App., 17 S.W.2d 1102, affirmed, Com. 
App., 34 S.W.2d 798—Travelers’ Ins. 
Co. v. Peters, Civ.App., 3 S.W.2d 
568, reversed on other grounds, 
Com.App., 14 S.W.2d 1007, set aside 
17 S.W.2d 457, additional rehearing 
denied 18 S.W.2d 590. 

Wash.—Carpenter v. Gooley, 28 P.2d 
264, 17 Wash. 67. 

Responsiveness to argument of op¬ 
ponent 

Party complaining of improper ar¬ 
gument is not required to present the 
whole argument in bill of exceptions, 
but reviewing court will not consider 
any matter which is not contained in 
the bill, and if the bill of excep¬ 
tions does not show that improper 
argument was responsive to argu¬ 
ment of opposing counsel, it cannot 
be considered to be so. 

Ky.—Walden v. Jones, 158 S.W.2d 
609, 289 Ky. 395, 141 A.L.R. 105. 
Argument of objecting counsel held 
not required to be before court 
Tex.—Richards v. Frick-Reid Sup¬ 
ply Corp., Civ.App., 160 S.W.2d 
282, error refused. 

Showing wrongfulness 

The excepting party must make 
the record show that the argu¬ 
ment was not legitimate. 

Vt.—In re Sawyer’s Will, 150 A. 
128, 102 Vt. 473. 

72. Colo.—Blain v. Tockey, 184 P. 

2d 1015, 117 Colo. 29. 

Ill.—Jennings v. Glover’s Estate, 
214 Ill.App. 359. 

Ind.—Spry v. Logansport Loan & 
Trust Co., 133 N.E. 827, 191 Ind. 
522. 

Iowa.—Daniels v. Iowa City, 183 N. 

W. 415, 191 Iowa 811. 

Ky.—Nunn v. Slemmons* Adm’r, 
182 S.W.2d 888, 298 Ky. 315- 
Bowling Green-Hopkinsville Bus 
Co. v. Montgomery, 129 S.W.2d 
535, 278 Ky. 837—Jefferson Dry 


Goods Co. v. Blunk, 95 S.W.2d 
244, 264 Ky. 673—Domestic Life 
& Accident Ins. Co. v. Smith, 82 
S.W.2d 293, 259 Ky. 158—Rouse 
v. Rouse, 48 S.W.2d 1049, 243 Ky. 
447—Mayer v. Louisville Ry. Co., 
233 S.W. 785, 192 Ky. 371. 

Mich.—Green v. Detroit United Ry., 
177 N.W. 263, 210 Mich. 119. 

Minn.—Pettersen v. Fosseen, 260 N. 
W. 225, 194 Minn. 265—Katzen- 
meyer v. Kuske, 209 N.W. 867, 
168 Minn. 93. 

Mo.—Klaber v. Lahar, 63 S.W.2d 
103. 

Rouden v. Heisler’s Estate, 
App., 219 S.W. 691. 

Neb.—In re Inda's Estate, 19 N.W. 
2d 37, 146 Neb. 179—In re House’s 
Estate, 17 N.W.2d 883, 145 Neb. 670 
—Rose v. Gisi, 298 N.W. 333, 139 
Neb. 593. 

Okl.—Enid Transfer & Storage Co. v. 
Fisher, 37 P.2d 825, 169 Okl. 484- 
City of Tulsa v. Horwitz, 3 P.2d 
841, 151 Okl. 201. 

Or.—Schmalz v. Arnwine, 246 P. 718, 
118 Or. 300. 

Pa.—Padden v. Local 90 United 
Ass’n of Journeymen Plumbers, 82 
A.2d 327, 168 Pa.Super. 611—Bar¬ 
ry v. Galloway, 78 A.2d 878, 168 
Pa. Super. 460—Everitt v. Auchu, 
66 Pa.Super. 443. 

R. I.—McCoart v. Rhode Island Co., 
108 A 585. 

S. C. — Howell v. Southern Ry. Co., 102 
S.E. 856, 114 S.C. 21. 

Tex.—.(Etna Life Ins. Co. v. Harris, 
Civ.App., 83 S.W.2d 1087—Galves¬ 
ton, H. & S. A. Ry. Co. v. Brewer, 
Civ.App., 4 S.W.2d 320. 

Utah.—Rosser v. Broadwater Mills 
Co., 182 P. 204, 54 Utah 522. 

Vt.—Huckabee v. Montgomery, 29 A. 
2d 810, 113 Vt. 75. 

W.Va.—Toler v. Cassinelli, 41 S.E.2d 
672, 129 W.Va. 591. 

4 C.J. p 531 note 71. 

Record held sufficient 

Tex.—J. S. Abercrombie Co. v. Del- 
comyn, 135 S.W.2d 978, 134 Tex. 
490. 


Texas Imp. Ins. Ass’n v. Phillips, 
Civ.App., 255 S.W.2d 364, error re¬ 
fused no reversible error. 

73. Ind.—Spry v. Logansport Loan 
& Trust Co., 133 N.E. 827, 191 Ind. 
522. 

Iowa.—Friedman v. Forest City, 30 
N.W.2d 725, 239 Iowa 112. 

Ky.—Mayer v. Louisville Ry. Co., 233 
S.W. 785, 192 Ky. 371—City of Lou¬ 
isville v. Hehemann, 171 S.W. 165, 
161 Ky. 523, L.R.A.1915C 747. 

Miss.—Magnolia Miss Dress Co. v. 

Zorn, 36 So.2d 795, 204 Miss. 1. 
Mo.—Klaber v. Lahar, 63 S.W.2d 103. 
Neb.—In re Inda’s Estate, 19 N.W.2d 
37, 146 Neb. 179—In re House’s Es¬ 
tate, 17 N.W.2d 883, 145 Neb. 670- 
Rose v. Gisi, 298 N.W. 333, 139 Neb. 
593. 

Okl.—Enid Transfer & Storage Co. v. 
Fisher, 37 P.2d 825, 169 Okl. 484— 
City of Tulsa v. Horwitz, 3 P.2d 
841, 151 Okl. 201. 

Or.—Schmalz v. Arnwine, 246 P. 718, 
118 Or. 300. 

Wash.—Gardner v. Spalt, 149 P. 647, 
86 Wash. 146. 

4 C.J. p 531 note 72. 

74- Tex.—American Express Co. v. 
Parcarello, Civ.App., 162 S.W. 926. 

75. Tex.—St. Louis Southwestern R. 
Co. v. Boyd, 88 S.W. 509, 40 Tex. 
Civ.App. 93. 

76. Ill.—Aetitis v. Spring Valley 
Coal Co., 150 Ill.App. 497, affirmed 
92 N.E. 579, 246 Ill. 32. 

77. N.T.—Kingsland v. New York, 
15 N.Y.S. 420. 

4 C.J. p 531 note 76. 

78. Ill.—Curtin v. Long, 62 Ill.App. 
36. 

79. Ill.—Curtin v. Long, supra. 

80. Wash.—Northern Pac. R. Co. v. 
Myers-Parr Mill Co., 103 P. 453, 54 
Wash. 447. 

81. Ind.—Cottrell v. Shadley, 77 Ind. 
348. 
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§§ 1167-1168 APPEAL & ERROR 

<L Poll of Jury 

Failure of the trial court to poll the Jury cannot be 
considered on appeal in the absence of a record showing 
such failure and a demand for a poll. 

A refusal of the trial court to allow a poll of the 
jury will not be reviewed on error where there is 
nothing on the face of the record to show any de¬ 
mand made by plaintiff in error for a poll. 82 Like¬ 
wise, an objection that the court erred in not polling 
the jury cannot be considered where there is noth¬ 
ing in the record to show that the jury were not 
called when they were brought into court by the 
officer having them in charge. 83 

e. Custody and Conduct of Jury 

Only such questions relating to the custody and con¬ 
duct of the Jury as are properly raised and supported by 
a sufficient record will be considered on appeal. 

The appellate court is limited in its considera¬ 
tion of questions involving the custody and conduct 
of the jury to such questions as are raised and sup¬ 
ported by a sufficient record. 84 Hence alleged mis¬ 
conduct of the jury will not be considered, on ap¬ 
peal, unless it is affirmatively shown by the record; 85 
and an assignment that the court erred in permit¬ 
ting plaintiff’s attorney to enter the jury room while 
the jury were in session is not reviewable when not 
sustained by the record. 86 So, where no reason 
for a request to have the jury take the pleadings to 
the jury room appears in the record, the denial of 
such request vrill not be considered on appeal. 87 

Separation of jury . Alleged error in permitting 


the jury to separate after hearing the evidence and 
arguments, without instructions as to their duties* 
cannot be considered where the fact of such separa¬ 
tion and failure to instruct is not clearly and af¬ 
firmatively shown by the record. 88 

f. Disqualification of Jury 

Improper influence on, or passion or prejudice of, ther 
jury must appear in the record before lack of impartiality 
of the jury will be considered on appeal. 

A judgment cannot be reviewed on the ground 
that the jury was not impartial, unless the record 
shows that it was improperly influenced or was 
governed by passion or prejudice. 89 

g. View of Jury 

In the absence of the evidence from the record, the 
propriety of an order for a view by the jury will not be 
considered on appeal. 

Whether the trial court made a proper order 
for a review by the jury is a question the appellate 
court can neither consider nor decide when the evi¬ 
dence is not in the record. 90 

§ 1168. Questions Relating to Evidence in 
General 

Questions which depend on the evidence are not avail* 
able on appeal where such evidence or the relevant por¬ 
tion thereof does not appear of record. 

As a general rule, questions which depend on the 
evidence are not available on appeal where such 
evidence or the relevant portion thereof does not 
appear of record. 91 Hence, if the evidence heard 


82. Pa.—Byrne v. Grossman, 65 Pa. 
310. 

83. Colo.—Parkison v. Boddiker, 15 
P. 806, 10 Colo. 503. 

84. Ky.—Vogt v. Keller, 159 S.W.2d 

29, 289 Ky. 486—De Borde v. 

Moore, 277 S.W. 461, 211 Ky. 396 
—Cincinnati, N. O. & T. P. Ry. Co. 
v. Alexander, 272 S.W. 886, 209 Ky. 
338. 

Ohio.—Ornstein v. Chesapeake & O. 
R. Co., App., 36 N.E.2d 521, appeal 
dismissed 13 N.E.2d 909, 133 Ohio 
St. 385. 

Okl.—Bucher v. Showalter, 145 P. 

1143, 44 Okl. 690. 

Talk with witness 
A record showing, not indicating 
the subject of conversation between 
a witness and the jurors during re¬ 
cess, is insufficient to warrant re¬ 
versal. 

Colo.—Hicks v. Cramer, 277 P. 299, 
85 Colo. 409. 

Taking notes 

Where record disclosed only that 
attorney for defendant informed 
court that he had observed a juror 
taking notes, whereupon court of- 


| fered to admonish the jury not to 
take notes, but was requested by at¬ 
torney to refrain from such admoni¬ 
tion, alleged misconduct of juror in 
taking notes was not properly cer¬ 
tified to appellate court. 

Ky.—Bee’s Old Reliable Shows v. 
Maupin’s Adm’x, 226 S.W.2d 23, 311 
Ky. 837. 

Entire record examined. 

In considering the question of 
probable injury resulting from mis¬ 
conduct of the jury, the court will 
examine the entire record. 

Tex.—Western Cottonoil Co. v. Pink¬ 
ston, Civ.App., 279 S.W.2d 150. 

85. Ark.—Reeves v. Jackson, 184 S. 

W.2d 256, 207 Ark. 1089. 

Iowa.—McDonald v. Webb, 271 N.W. 
521, 222 Iowa 1402. 

Mo.—Hogsett v. Smith, App., 229 S. 
W.2d 20. 

Neb.—Bacon v. A. B. A. Independent 
Oil & Gasoline Co., 198 N.W. 143, 
111 Neb. 830, 33 A.L.R. 769. 
Ohio.—-Grzywna v. Youngstown Mu¬ 
nicipal Ry. Co., App., 77 N.E.2d 84. 
Okl.—Pryor v. State ex rel. Camp, 
38 P.2d 923, 170 Okl. 40. 

1270 


Tex.—Vilbig v. Faison, Civ.App., 298 
S.W. 669—Galveston, H. & S. A. 
Ry. Co. v. Contois, Civ.App., 279- 
S.W. 929, affirmed Com.App., 288 
S.W. 154, certiorari denied 47 S.Ct. 
659, 274 U.S. 747, 71 D.Ed. 1328. 

4 C.J. p 531 note 81. 

86. Okl.—Bucher v. Showalter, 145- 
P. 1143, 44 Okl. 690. 

87. N.J.—Neipert v. Yellow Cab, 164- 
A. 452, 110 N.J.Law 351. 

88. Ind.—Johnson v. State, 47 N.E. 
926, 148 Ind. 522—Bosley v. Far¬ 
quar, 2 Blackf. 61. 

Kan.—Mutual Ben. L. Ins. Co. v. Ka¬ 
sha, 51 P. 811, 6 Kan.App. 357. 
Mo.—State v. Wilson, 26 S.W. 357*. 
121 Mo. 434. 

Wash.—Maling v. Crummey, 31 P.- 
600, 5 Wash. 222. 

89. Okl.—Pryor v. State ex rel.- 
Camp, 38 P.2d 923, 170 Okl. 40. 

90. Ind.—Rozell v. Anderson, 91 Ind. 
591. 

91. Ala.—Williams v. Clark, 82 So. 
2d 295, 263 Ala. 228—Jones v. 
Thomas, 52 So.2d 393, 255 Ala 

I 506—Childs v. Julian* 2 So.2d 453,. 
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by the lower court is not in the record, nothing can , depending on the evidence, such as the sufficiency 
be considered on appeal except questions of law not of the common-law record, including the pleadings 


241 Ala. 249—Central of Georgia 
Ry. Co. v. Graham, 119 So. 654, 218 
Ala. 624—Cochran v. Henard, 108 
So. 515, 214 Ala. 612—Cooke v. 
Fenner & Beane, 108 So. 370, 214 
Ala. 558. 

Worrell v. State, 72 So. 601, 15 
Ala.App. 126—State v. Love joy, 67 
So. 738, 12 Ala.App. 630, certiorari 
denied Ex parte State, 67 So. 1018, 
191 Ala. 664. 

Ariz.—Hughes v. Toung, 120 P.2d 
396, 58 Ariz. 349, 138 A.L.R. 943- 
State v. Barnum, 118 P.2d 1097, 
58 Ariz. 221—Bigler v. Welker, 141 
P. 124, 16 Ariz. 44. 

Ark.—Kilmer v. Kilmer, 41 S.W.2d 
779, 184 Ark. 170—Hodges v. 
Rachels, 10 S.W.2d 28, 178 Ark. 
96—C. A. Rees & Co. v. Pace, 246 
S.W. 491, 156 Ark. 473—Rural 

Single School Dists. 2, 3, and 4 v. 
Lake City Special School Dist., 223 
S.W. 381, 144 Ark. 362—Sweet v. 
McEwen, 215 S.W. 651, 140 Ark. 
162—Byrd v. Smith, 215 S.W. 640, 
144 Ark. 641. 

Cal.—Livingston Rock & Gravel Co. 
v. County of Los Angeles, 272 P.2d 

4, 43 C.2d 121—Hendershott v. 
Shipman, 231 P.2d 481, 37 C.2d 
190. 

Greenwald v. Royal Indem. Co., 
245 P.2d 1116, 112 C.A.2d 183— 
Luna v. Ames, 239 P.2d 18, 108 C. 
A.2d 546—Brown v. Copp, 232 P.2d 
868, 105 C.A.2d 1—Kipp v. War- 
riner, 195 P.2d 888, 86 C.A.2d 814— 
Windas v. Galston & Sutton Thea¬ 
tres, 96 P.2d 170, 35 C.A.2d 533— 
Semple v. Andrews, 81 P.2d 203, 
27 C.A.2d 228—Charles H. Duell, 
Inc., v. Metro-Goldwyn-Mayer Cor¬ 
poration, 17 P.2d 781, 128 C.A. 
376—Pigg v. Kelley, 268 P. 463, 
92 C.A. 329. 

Colo.—People v. Bristol, 20 P.2d 309, 
92 Colo. 325—Dickinson v. Brother¬ 
hood of Locomotive Firemen and 
Enginemen, 273 P. 884, 85 Colo. 
83—Smith v. Highland Mary Min¬ 
ing, Milling & Power Co., 259 P. 
1025, 82 Colo. 288—McPhail v. City 
and County of Denver, 163 P. 861, 
69 Colo. 17. 

Conn.—Hickey v. Slattery, 131 A. 558, 
103 Conn. 716—Nachamchik v. Lip- 
schitz, 116 A. 189, 97 Conn. 222- 
Tanner v. Town of Manchester, 108 
A. 560, 94 Conn. 149. 

Fla.—Johnson v. Roberts, 79 So.2d 
425. 

Ga.—Rowell v. Rowell, 84 S.E.2d 23, 
211 Ga. 127—Hardy v. Thomas, 69 

5. E.2d 609, 208 Ga. 752—Whitner 
v. Whitner, 60 S.E.2d 464, 207 Ga. 
97, mandate conformed to 60 S.E. 
2d 467, 82 Ga.App. 136—Bailey v. 
Powell, 44 S.E.2d 119, 202 Ga. 623- 
Perry' v. Perry, 4 S.E.2d 184, 188 

1 Ga. 477^—Webb ’ v. Thompson, 170 


S.E. 372, 177 Ga. 455—Fox v. Fox, 
158 S.E. 796, 172 Ga. 779—Register 
v. Colter, 155 S.E. 767, 171 Ga. 
439—Copeland v. Copeland, 142 S. 
E. 870, 166 Ga. 277—Waldrip v. 
Slagle, 131 S.E. 53, 161 Ga. 464— 
Jemigan v. Garrett, 117 S.E. 327, 
155 Ga. 390—McBurnett v. Huff, 
114 S.E. 578, 154 Ga. 452—Baker 
v. Nix, 104 S.E. 625, 150 Ga. 679— 
Scott v. Wage-Earners’ Loan & In¬ 
vestment Co., 94 S.E. 1021, 147 Ga. 
576—Weathers v. Paga Mining Co., 
94 S.E. 579, 147 Ga. 463—Dobbs 
v. McCandless, 84 S.E. 542, 143 
Ga. 127. 

Manning v. Roberson, 23 S.E.2d 
473, 68 Ga.App. 488—Warnell v. 
Ponder, 187 S.E. 261, 54 Ga.App. 
1—Adams v. Hill, 140 S.E. 786, 37 
Ga.App. 489. 

1.—Biggs v. Cummins, 126 N.E.2d 
208, 5 I11.2d 512—Ellis v. Williams, 
110 N.E.2d 225, 414 Ill. 99—Pease 
v. Kendall, 63 N.E.2d 2, 391 Ill. 
193—City of Chicago v. Wohlbach, 
147 N.E. 121, 316 Ill. 203—Owens 
v. Prudential Ins. Co. of America, 
130 N.E. 734, 297 Ill. 465. 

Knaus v. Waterman, 101 N.E.2d 
629, 344 Ill.App. 558—Town of 

Pawnee v. Hagler, 44 N.E.2d 772, 
316 Ill.App. 307—Cody Trust Co. 
v. Hotel Clayton Co., 12 N.E.2d 32, 
293 Ill.App. 1—Childers & Lillen- 
stein v. Illinois Cent. R. Co., 206 
Ill.App. 538—Bolger v. City of 
Chicago, 198 Ill.App. 123—Johnson 
v. City of Chicago, 189 Ill.App. 32 
—Chicago Telephone Co. v. Haley, 
187 Ill.App. 35—Hesse v. Zaffke, 
183 Ill.App. 160. 

Ind.—Briles v. Prudential Ins. Co., 
25 N.E.2d 240, 216 Ind. 627—Gran¬ 
tham Realty Corp. v. Bowers, 22 
N.E.2d 832, 215 Ind. 672—Newtson 
v. Kline, 113 N.E. 376, 185 Ind. 63. 

Rageas v. Hohman-Clinton Real¬ 
ty Corp., 88 N.E.2d 255, 119 Ind. 
App. 426—Maxwell Implement Co. 
v. Fitzgerald, 146 N.E. 883, 85 

Ind. App. 206—Wabash Portland 
Cement Co. v. Evarts, 135 N.E. 491, 
79 Ind.App. 371, rehearing denied 
135 N.E. 801, 79 Ind.App. 371- 
First Nat. Bank v. Davisson, 128 
N.E. 934, 74 Ind.App. 300—Shull v. 
Dunten, 113 N.E. 381, 62 Ind.App. 
602. 

Iowa.—Prehn v. Kindig, 232 N.W. 
812. 

Kan.—In re Fitzroy’s Estate, 240 P. 
2d 163, 172 Kan. 339—Sewell v. 
Dolby, 237 P.2d 366, 171 Kan. 640— 
Bisagno v. Lane, 211 P.2d 85, 168 
Kan. 153—Barker v. Fleming, 148 
P.2d 493, 158 Kan. 549—Kinin- 

month v. Carson, 137 P.2d 173, 156 
Kan. 808—Anderson v. Allen, 283 
P. 509, 129 Kan. 502—Elliott v. 
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P. H. Albright Farm Loan Co., 282 
P. 749, 129 Kan. 280—Everett v. 
Everett, 204 P. 723, 110 Kan. 442— 
Hegarty v. National Refining Co., 
204 P. 144, 110 Kan. 171—Caldwell 
v. Skinner, 181 P. 568, 105 Kan. 
32—Davis v. Heynes, 181 P. 566, 
105 Kan. 75—Capital City Vitrified 
Brick & Paving Co. v. Concordia 
Lumber Co., 155 P. 38, 97 Kan. 294. 
Ky.—Hampton v. Porter, 286 S.W. 
690, 215 Ky. 604—First Nat. Bank 
v. Williams Feed Co., 282 S.W. 551, 
214 Ky. 31—Phelps v. City of Lex¬ 
ington, 180 S.W. 785, 167 Ky. 449. 
La.—Commercial Fire & Cas. Co. v. 
T. W. Kleinpeter Const. Co., App., 
47 So.2d 387—Wallace v. Pelican 
Industrial Life Ins. Co., 138 So. 
439, 18 La.App. 442—U. S. Fidelity 
& Guaranty Co. v. Houlton, 123 So. 
415, 11 La.App. 303. 

Me.—McMullen v. Corkum, 53 A.2d 
699, 142 Me. 393—Ryan v. Meg- 
quier, 153 A. 296, 130 Me. 50. 

Md.—Velasco v. Protestant Episco¬ 
pal Church in State of Md., 92 A. 
2d 373, 200 Md. 634—Hart v. Hart, 
166 A. 414, 165 Md. 77. 

Mass.—City of Everett v. Capitol 
Motor Transp. Co., 114 N.E.2d 547, 
330 Mass. 417—Production Mach. 
Co. v. Howe, 99 N.E.2d 32, 327 
Mass. 372—Joyner v. Lenox Sav. 
Bank, 76 N.E.2d 169, 322 Mass. 
46—Hall v. Smith, 185 N.E. 850, 
283 Mass. 166—Long v. Lowrey, 
137 N.E. 634, 243 Mass. 414—Hale 
v. Blanchard, 136 N.E. 102, 242 
Mass. 262. 

Minn.—Holtberg v. Bommersbach, 51 

N. W.2d 586, 235 Minn. 553—Safro 

v. Lakofsky, 255 N.W. 94, 191 

Minn. 532. 

Miss.—Johnson v. Lake, 139 So. 455, 
162 Miss. 227, 88 A.L.R. 262— 
Reynolds v. Wilkinson, 81 So. 278, 
119 Miss. 590—Board of Sup'rs of 
Lauderdale County v. Citizens’ 
Nat. Bank of Meridian, 80 So. 530, 
119 Miss. 165—Hicks Mercantile 
Co. v. Musgrove, 67 So. 213, 108 
Miss. 776. 

Mo.—Scanland v. Walters, 26 S.W.2d 
603, 324 Mo. 1084—Pfotenhauer v. 
Ridgway, 271 S.W. 50, 307 Mo. 529. 

Brooks v. Dunson, App., 272 S. 
W.2d 305—Caddell v. Gulf, M. & 

O. R. Co., App., 217 S.W.2d 751— 
Boettger v. Boyers, App., 188 S.W. 
1124—Shallcross Printing & Sta¬ 
tionery Co. v. Brown, App., 185 S. 
W. 745—Shannon Commission Co. 
v. Redman, 176 S.W. 1074, 189 Mo. 
App. 477. 

Mont.—Koger v. Halverson, 242 P.2d 
273, 125 Mont. 560. 

Neb.—Troyer Furniture Co. v. Or¬ 
chard & Wilhelm Co., 237 N.W. 144, 

I 121 Neb. 301—Dawson v. Stockr 
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and findings, to authorize the verdict or the con- | elusions or judgment of the trial court. 92 


men's Nat. Bank of Rushville, 227 
N.W. 313, 119 Neb. 115—Gaines v. 
■Warrick, 202 N.W. 866, 113 Neb. 
235. 

Nev.—Morris v. Morris, 258 P. 232, 
50 Nev. 298. 

N.J.—Cherr v. Rubenstein, 91 A.2d 
627, 22 N.J.Super 212—Van Cora 
v. Trowbridge Outdoor Advertising 
Corp., 86 A.2d 590, 18 N.J.Super. 
1—Goldman v. Shapiro, £4 A 2d 
62 S, 16 N.J.Super. 324—Bancroft 
Realty Co. v. Alencewicz, 72 A.2d 
360, 7 N.J.Super. 105. 

N.Y.—Cassino v. Yacevich, 27 N.Y.S. 
2d 95. 261 App.Div. 685. 

N.C.—Coward v. Manly, 92 S.E. 148, 
173 N.C. 716. 

Ohio.—City of Cincinnati v. Meier, 
110 N.E.2d 27, 92 Ohio App. 290— 
Krupa v. W. U. Tel. Co., 103 N.E. 
2d 784, 90 Ohio App. 90—Weaver 
v. "Whalen, 9 N.E.2d 1016, 56 Ohio 
App. 35—Steinman v. Cleveland 
Ry. Co., 155 N.E. 149, 23 Ohio 
App. 448. 

Okl.—Abbott v. McCoy, 254 P.2d 997, 
208 Okl. 224—Ashcraft v. Bow, 231 
p.2d 669, 204 Okl. 500—Honeyman 
v. Gallagher, 289 P. 748, 144 Okl. 
148—Choate v. Spencer, 266 P. 467, 
130 Okl. 199—Hoffmeyer v. Par¬ 
tridge, 249 P. 401, 119 Okl. 216— 
Othenin v. Theimer, 229 P. 542, 107 
Okl. 38—Charles v. Prentice, 212 
P. 585. 88 OkL 246—Murray v. 
Bristow, 175 P. 119, 73 Okl. 115— 
Haggerty v. Terwilliger, 169 P. 
872, 67 Okl. 194—James v. Cole¬ 
man. 166 P. 210, 64 Okl. 99—City 
of Lawton v. Hills, 156 P. 297, 53 
Okl. 243—Keet & Roundtree Dry 
Goods Co. v. Rogers, 156 P. 179, 57 
Okl. 58—Fields v. Fields, 155 P. 
245, 55 OkL 652—Washington 

County Abstract Co. v. Harris, 149 
P. 1075, 48 Okl. 577—Labom v. 
Stephens, 147 P. 152. 47 Okl. 64- 
School District No. 38, Le Flore 
County v. School District No. 92, 
Le Flore County, 140 P. 1144, 42 
Okl. 228. 

Or.—In re Fehl, 81 P.2d 130, 159 Or. 
545—Davis v. Davis, 263 P. 914, 
123 Or. 667—Raiha v. Coos Bay 
Coal & Fuel Co., 149 P. 940, 77 Or. 
275, rehearing denied 151 P. 471, 77 
Or. 275. 

Pa.—De March! v. Central R. Co. of 
New Jersey, 107 A. 703, 264 Pa. 
321. 

Jones v. East Fayette Coal Co., 
83 Pa.Super. 341. 

Philippine.—De la Rama v. Mijares, 
1 Philippine 585—Del Carmen v. 
Garbanzos, 1 Philippine 532. 

S.D.—Ward v. Dakota Electric Co., 
231 N.W. 943, 57 S.D. 234—Lam- 
pert Lumber Co. v. Pexa, 201 N.W. 
702, 48 S.D. 39—Inlagen v. Town 
of Gary, 147 N.W. 965, 34 S.D. 198. 

Term.—Cosmopolitan Life Ins. Co. v. 


Woodward, 7 Tenn.App. 394—Prov¬ 
ident Life & Accident Ins. Co. v. 
Gibson, 5 Tenn.App. 516—Howell 
v. Sloan Messenger Co., 5 Tenn. 
App. 312—St. Louis & Southwest¬ 
ern Ry. Co. v. Kabakoff, 3 Tenn. 
App. 602. 

Tex.—^avaness v. General Corp., 
Civ.App., 272 S.W.2d 595, error re¬ 
fused no reversible error—Ains¬ 
worth v. Texas & N. O. R. Co., 
Civ.App., 288 S.W. 481—Robinson 
v. Shockley, Civ.App., 266 S.W. 420. 
Utah.—Karenius v. Merchants' Pro¬ 
tective Ass'n, 235 P. S80, 65 Utah 
1S3. 

Vt.—Deyette v. Deyette, 104 A. 232, 
92 Vt. 305, 4 A.L.R. 1115—St Al¬ 
bans Granite Co. v. El well & Co., 
92 A. 974, 88 Vt. 479. 

Va.—Scott v. Com. ex rel. Joyner, 60 
S.E.2d 14, 191 Va. 73—H. J. Heinz 
Co. v. W r . B. Shafer, Inc., 49 S.E. 
2d 298, 188 Va. 320. 

Wash.—Satcheller v. Town of West- 
port, 235 P.2d 471, 39 Wash.2d 
338—In re Flynn’s Estate, 43 P. 
2d 8, 181 Wash. 254—American 

Fuel Co. v. Benton, 170 P. 1013, 
100 Wash. 697. 

W.Va.—State v. Continental Coal Co., 
155 S.E. 667, 109 W.Va. 557. 

Wis.—Leslie v. Knudson, 238 N.W". 
397, 205 Wis. 517—Lindquist v. 

Town of Bradley, 152 N.W. 827, 161 
Wis. 175—Childs v. Dahlke, 151 N. 
W. 378, 160 Wis. 184. 

Wyo.—Lusk Lumber Co. v. Inde¬ 
pendent Producers ConsoL, 26 P.2d 
1075, 46 Wyo. 341—Cadoma Sheep 
Co. v. Doughaard, 287 P. 436, 41 
Wyo. 502. 

4 C.J. p 532 note 90—8 C.J. p 1088 
note 74 [c]—19 C.J. p 592 note 15 
[b] (1), (2). 

Stated otherwise 

In order to obtain a proper review 
of rulings on the evidence, there 
should be a statement of the ques¬ 
tion, answer, objection, and excep¬ 
tion, together with a brief statement 
of such facts as appear in the evi¬ 
dence which are necessary to an un¬ 
derstanding of the objection and the 
ruling. 

Conn.—Neff v. Neff, 114 A. 126, 96 
Conn. 273. 

Recital of all evidence 
Ind.—Hyde v. Clift, 181 N.E. 532, 
95 Ind.App. 298. 

Mass.—Cincevich v. Patronski, 33 N. 
E.2d 972, 304 Mass. 679—McKinley 
v. Warren, 105 N.E. 990, 218 Mass. 
310. 

Okl.—Murray v. Bristow, 175 P. 119, 
73 Okl. 115—Ledgerwood v. Neal, 
159 P. 292, 60 Okl. 133. 

Matter appearing in agreed case 

On appeal from judgment in parti¬ 
tion suit, a deed appearing in agreed 
case, referred to in stipulation of 
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facts, and constituting source of title 
claimed by plaintiff, will be consid¬ 
ered by supreme court as against 
counsel’s contention that record fails 
to disclose that deed was offered in 
evidence. 

N.C.—Ingram v. Easley, 42 S.E.2d 
624, 227 N.C. 442. 

View of premises 

(1) Where circuit court in bound¬ 
ary dispute viewed premises, decree 
showed court’s view affected decree, 
and record did not disclose observed 
facts, on appeal, supreme court re¬ 
viewed decree rendered and predicat¬ 
ed on conclusions of fact attained 
by circuit court. 

Ala.—Fuller v. Blackwell, 21 So. 2d 
617, 246 Ala. 476. 

(2) Fact that trial justice took a 
view of winding stairway on which 
tenant’s friend fell could not supply 
evidence of peculiar construction 
which was lacking in the record 
making stairway a trap or pitfall 
without being sufficiently lighted, 
since the purpose of a view is not 
to supply evidence but only to aid in 
the understanding of it. 

R.I.—Rietzel v. Cary, 19 A.2d 760, 
66 R.I. 418, opinion adhered to 21 
A. 2d 5, 67 R.I. 101. 

Gestures of witnesses 
Where some of witnesses men¬ 
tioned “here” and "there” as they 
referred to a map or indicated by 
gestures, and others spoke of a wit¬ 
ness tree without describing its lo¬ 
cation and occasionally some one 
pointed to a mark on a map without 
indicating by mark or other impres¬ 
sion the spot which he had in mind, 
such method of indication imparted 
no knowledge to the supreme court 
when examining the record. 

Or.—Gentner v. Kern, 103 P.2d 721, 
164 Or. 645. 

Defenses 

In absence of report of evidence, 
reviewing court would not determine 
whether statute of frauds was bar 
to judgment debtor’s partner’s claim 
as against judgment creditor to note 
given to judgment debtor, or wheth¬ 
er under parol evidence rule part¬ 
ner’s indorsement of note precluded 
him from claiming interest. 

Mass.—National Radiator Corp. v. 
Parad, 8 N.E.2d 794, 297 Mass. 314. 

92. Ariz.—Daze v. Ketchum, 155 P. 
964, 18 Ariz. 31—Rouse v. Bolen, 
147 P. 738, 17 Ariz. 17. 

Ark.—Brookfield v. Calvert Fire Ins. 

Co., 170 S.W.2d 682, 205 Ark. 767. 
Cal.—Warburton v. Kieferle, 287 P. 
2d 1, 135 C.A.2d 278—Gluskin v. 
Lehrfeld, 286 P.2d 457, 134 C.A.2d 
804—Chenoweth v. Office of City 
Clerk of City of Los Angeles, 280 
P.2d 858, 131 C.A.2d 498—Merrill 
v. Los Angeles Cotton Mills, 7 P. 
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Where the only errors assigned relate to ques¬ 
tions of law, the incorporation of the evidence in 
the record is unnecessary to permit a consideration 
of such questions. 93 

§ 1169. Admissibility of Evidence in General 

a. Admission of evidence 

b. Exclusion of evidence 

a. Admission of Evidence 

(1) In general 


APPEAL & ERROR §§ 1168-1169 

(2) Documentary evidence 

(3) Admission of answers of witness 

(1) In General 

Unless the record sets forth the evidence admitted 
and such other matters and facts as are necessary to 
show error and enable the court to understand and de¬ 
termine the question, alleged error in the admission of 
evidence will not be considered on appeal. 

An allegedly erroneous ruling with respect to 
the admission of evidence will not be considered on 
appeal unless the record discloses the evidence ad¬ 
mitted, 94 shows the fact that the evidence was ac- 


2d 329, 120 C.A 149—Bard v„ 

Standard Mortg. Corporation, 6 P. 
2d 582, 119 C.A. 509—Dixon v. 
Norman, 220 P. 321, 64 C.A. 21— 
Simons v. Porterfield, 193 P. 172, 
49 C.A. 296—Dietz v. Scott, 149 P. 
775, 27 C.A. 320. 

Fla.—Faulk v. Allen, 12 So.2d 109, 
152 Fla. 413. 

Ill.—Brackensick v. Chicago Motor 
Coach Co., 123 N.E.2d 350, 4 Ill. 
App.2d 84—Continental Paper 

Grading Co. v. Howard T. Fisher 
& Associates, Inc., 120 N.E.2d 577, 
3 Ill.App.2d 118—Kuehn v. Kuehn, 
73 N.E.2d 338, 331 Ill.App. 414. 
Ind.—Briles v. Prudential Ins. Co., 
25 N.E.2d 240, 216 Ind. 627—Byrum 
v. Wise, 24 N.E.2d 1006, 216 Ind. 
678, rehearing denied 25 N.E.2d 
992, 216 Ind. 678. 

Ky.—Hamolin v. Johnson, 254 S.W. 
2d 76—Smith v. Corum, 214 S.W.2d 
599, 308 Ky. 397—Arms v. Arms, 
56 S.W.2d 536, 246 Ky. 827—Wil¬ 
son v. Trent, 38 S.W.2d 429, 238 
Ky. 551—Southern Nat. Life Real¬ 
ty Corp. v. People’s Bank of Bards- 
town, 198 S.W. 543, 178 Ky. 80, 
modified on other grounds 200 S.W. 
313, 179 Ky. 113—Crofton v. Louis¬ 
ville & N. R. Co., 198 S.W. 229, 177 
Ky. 831—Aud v. McAvoy, 197 S.W. 
824, 177 Ky. 380—Vasa Co. v. Ohio 
Valley Banking & Trust Co., 179 S. 
W. 1045, 167 Ky. 4—Graves’ Com¬ 
mittee v. Lyons, 179 S.W. 413, 166 
Ky. 446—Pacific Mut. Life Ins. Co. 
v. Taylor, 179 S.W. 199, 166 Ky. 
323—Myers v. Saltry, 173 S.W. 
1138, 163 Ky. 481, Ann.Cas.l916E 
1134, motion denied Meyers v. Sal- 
try, 175 S.W. 626, 164 Ky. 350. 
Mass.—Woods v. MacDonald, 95 N.E. 
2d 156, 326 Mass. 401—Garsson v. 
American Diesel Engine Corp., 39 
N.E.2d 5fr6, 310 Mass. 618—Cohn v. 
Carlisle, 37 N.E.2d 260, 310 Mass. 
126—Anagnostopoulos v. Anag- 
nostopoulos, 30 N.E.2d 410, 307 
Mass. 493—Gorey v. Guarente, 22 
N.E.2d 99, 303 Mass. 569—Gulesian 
v. Newton Trust Co., 19 N.E.2d 
312, 302 Mass. 369—Conley v. 

Fenelon, 165 N.E. 382, 266 Mass. 
340—Long v. Lowrey, 137 N.E. 634, 
243 Mass. 414—Schneider v. Hay¬ 


ward, 121 N.E. 76, 231 Mass. 352— 
Briggs v. Sanford, 107 N.E. 436, 
219 Mass. 572. 

Mo.—Royal Brewing Co. v. Uncle 
Sam Oil Co., 226 S.W. 656, 205 Mo. 
App. 616. 

Mont.—Sherburne Mercantile Co. v. 

Bonds, 145 P.2d 827, 115 Mont. 464. 
Or.—In re Dedman’s Estate, 134 P. 
2d 428, 170 Or. 692—Portland 

Mortg. Co. v. Elder, 53 P.2d 1045, 
152 Or. 406—McCargar & McKay 
v. Federal Securities Co., 284 P. 
179, 134 Or. 342, rehearing denied 
293 P. 595, 134 Or. 342—Davis v. 
Davis, 263 P. 914, 123 Or. 667— 
Lebb v. Peabody, 205 P. 819, 103 
Or. 405—Nealan v. Ring, 193 P. 
199, 98 Or. 490—United States Nat. 
Bank of Salem, Or., v. Shefler, 152 
P. 234, 77 Or. 579. 

Tenn.—King v. Buckeye Cotton Oil 
Co., 296 S.W. 3, 155 Tenn. 491, 53 
AL.R. 1086. 

Vt.—Parry & Jones v. Empire Gran¬ 
ite & Quarry Co., 97 A. 985, 90 Vt. 
231. 

Wash.—Deller v. Long, 165 P. 98, 96 
Wash. 372. 

4 C.J. p 55 note 61. 

Evidence immaterial 

Failure of the transcript to include 
testimony heard by the trial court 
which rendered a decree contrary to 
the decision entered by the supreme 
court on a former appeal is immate¬ 
rial, since the testimony could not 
sustain the trial court’s decree. 
Ark.—Wasson v. Stokes, 81 S.W.2d 
22, 190 Ark. 821. 

93. Ill.—Continental Paper Grading 
Co. v. Howard T. Fisher & As¬ 
sociates, Inc., 120 N.E.2d 577, 3 Ill. 
App.2d 118—Lawn View Bldg. 
Corp, v. Weinstock, 6 N.E.2d 276, 
288 Ill.App. 320—Daubach v. Drake 
Hotel Co., 243 Ill.App. 298. 

Kan.—Kasper v. Miller, 156 P.2d 550, 
159 Kan. 488. 

Constitutional question 
Ill.—People ex rel. Bentson v. 
Bowen, 136 N.E.2d 806, 9 IlL2d 69. 

94. Ala.—Starkey v. Bryant, 59 So. 
2d 796, 257 Ala. 557—Alexander v. 
Alexander, 107 So. 835, 214 Ala. 
291. 


Griffin v. Fowler, 81 So. 426, 17 
AlaApp. 44, reversed on other 
grounds Ex parte Fowler, 82 So. 
112, 203 Ala. 98. 

Ariz.—Julian v. Carpenter, 176 P.2d 
693, 65 Ariz. 157—Worden v. Gar- 
tin, 283 P. 279, 36 Ariz. 92. 

Ark.—Northwestern Rug Mfg. Co. v. 
Leftwich Hardware & Furniture 
Co., 2 S.W.2d 1109, 176 Ark. 212 
—St. Francis Box & Lumber Co. 
v. E. F. Perry & Co., 189 S.W. 47, 
125 Ark. 413. 

Cal.—In re Ross* Estate, 151 P. 1138, 
171 C. 64. 

Conn.—Dixon v. Gallon, 133 A. 213, 
104 Conn. 740. 

Ga.—Bussell v. Glenn, 30 S.E.2d 617, 
197 Ga 816—McDowell v. Gould, 
144 S.E. 206, 166 Ga 670. 

Perry v. Hammock, 42 S.E.2d 651, 
75 GaApp. 171—Progressive Life 
Ins. Co. v. Archer, 37 S.E. 2d 713, 
73 GaApp. 639—Smith v. Savannah 
Electric Co., 102 S.E. 548, 25 Ga 
App. 59. 

Ill.—Speers v. Wedekind, 109 N.E.2d 
352, 348 111.App. 547—Loftus v. Il¬ 
linois Midland Coal Co., 193 Ill. 
App. 454. 

Ind.—Cammack v. Kentucky Home 
Mut. Life Ins. Co., 49 N.E.2d 384, 
113 Ind.App. 538—John Hancock 
Mut. Life Ins. Co. v. Keith, 15 N.E. 
2d 738, 105 Ind.App. 465—Chicago 
Nat. Life Ins. Co. v. Sollman, 187 
N.E. 686, 99 Ind.App. 86. 

Ky.—Anderson v. Corder, 113 S.W.2d 
1147, 272 Ky. 158—Neely v. Strong, 
217 S.W. 898, 186 Ky. 540—Crofton 
v. Louisville & N. R. Co., 198 S.W. 
229, 177 Ky. 831—Lowe v. Taylor, 
189 S.W. 204, 172 Ky. 275. 

Me.—Maine Potato Growers, Inc. v. 
H. Sacks & Sons, 126 A2d 919— 
Rockland & Rockport Lime Co. v. 
Coe-Mortimer Co., 98 A 657, 115 
Me. 184—Therriault v. Breton, 95 
A. 699, 114 Me. 137. 

Md.—Heil v. Zahn, 51 A.2d 174, 187 
Md. 603—Brooks v. Mitchell, 161 A 
261, 163 Md. 1, 84 AL.R. 547. 

Mass.—Geffen v. Paletz, 43 N.E.2d 
133, 312 Mass. 48—Wiley v. Fuller, 
39 N.E.2d 418, 310 Mass. 597—Wal¬ 
lin v. Smolensky, 20 N.E.2d 406, 
303 Mass. 39—Cotton v. Town of 
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ttially admitted®* and the purpose for which it was | ground of objection,®* the error in its admission and 
received,®* its materiality and relevancy, 97 the | the facts necessary to show such error,® 9 and, if 


Danville, 17 NE.Id 203, 301 Mass 
350—New England States Sanger- 
bund v. Fidelia Musical & Educa¬ 
tional Society, 105 N.E. 620, £1* 
Mass. 174. 

Mich.—Bolibrzuch v. Gaffke, 230 N 
W. 922, 251 Mich. 92. 

Miss.—Talmadge v. Seward, 124 So 
791, 155 Miss. 3S0. 

Mo.—Lacquement v. Bellamy, App., 
253 S.W. 1073. 

Mont.—Word v. Moore, 214 P. 79, Gt 
Mont. 550—Roberts v. Sinnott, 1G9 
P. 49, 54 Mont. 114. 

N.H—Duncan v. Derry Electric Co., 
127 A. 700. 81 N.H. 398—Twarog 
v. Amoskeag Mfg. Co., 113 A. 224, 
80 N.H. 89. 

N.J.—Continental Purchasing Co. v. 
Daniels, 7 A.2d 887, 123 N.J.Law 33 

N.M.—Mundy v. Irwin, 145 P. 1GS0 
20 N.M. 43, Ann.Cas.l91SD 713. 

N.C.—Brown v. Brown, 108 S.E. 380, 
182 N.C. 42. 

N.D.—Dowd v. McGinnity, 152 N.W. 
524. 30 N.D. 308. 

Okl.—Hess v. Sturdavent, 158 P. 905, 
59 Okl. 239. 

Pa.—Porter v. Commonwealth Casu¬ 
alty Co., 113 A. 688. 270 Pa. 508. 

Campbell v. National-Ben Frank¬ 
lin Fire Ins. Co., 200 A. 701, 132 
Pa»Super. 379. 

S.C.—Kirven v. Kirven, 160 S.E. 432, 
162 S.C. 162—Gibert v. Glenn, 156 
S.E. 325, 159 S.C. 135. 

Tex.—Jinks v. Jinks, Civ.App., 205 
S.W.2d 816—Safety First Bus Co. 
v. Skibinski, Civ.App., 36 S.W.2d 
288—Jones v. Williams, Civ.App., 
14 S.W. 2d 300—Houston K & W. T. 
Ry. Co. v. Mathews, Civ.App., 1 S. 
W.2d 754, reversed on other 
grounds, Com.App., 12 S.W.2d 163 
—McBurnett v. Smith & McCall in, 
Civ.App., 286 S.W. 599—Nami v. 
Harmes, Civ.App., 286 S.W. 558— 
Wei born v. Earle, Civ.App., 268 S. 
W. 982—Mercedes Produce Co. v. 
Roddy, Civ.App., 249 S.W. 249— 
Cresson v. Wort ham-Car ter Pub. 
Co., Civ.App., 248 S.W. 1077—Silli- 
man v. Oliver, Civ.App., 247 S.W. 
902—Lake v. Jones Lumber Co., 
Civ.App., 233 S.W. 1011—American 
Automobile Ins. Co. v. Struwe, Civ. 
App., 218 S.W. 534, error refused 
—Farmers’ & Merchants* State 
Bank of Ballinger v. Cameron, Civ. 
App., 203 S.W. 1167, affirmed, Com. 
App., 231 S.W. 738—National Bank 
of Garland v. Gough, Civ.App., 197 
S.W. 1119—Eubank v. Bostick, Civ. 
App., 194 S.W. 214—Boerger v. 
Vandegrift, Civ.App., 188 S.W. 948 

’ —Hunter v. Hunter, Civ.App., 187 
S.W. 1049, dismissed on agreed 
motion. 

Va.—Ramsay v. Harrison, 89 S.E. 

’ *77,119 Va. 682. 


W.Va.—Crookshank v. Hall, 80 S.E. 
2d 320, 139 W.Va. 355—Ritz v. 
Kingdon, 79 S.E.2d 123, 139 W.Va. 
1$9—Isabella v. West Virginia 
Transp. Co., 51 S.E.2d 31S, 132 W. 
Va. S5—Moorefield v. Lewis, 123 S. 
E. 564. 96 W.Va. 112—Guyandotte 
Coal Co. v. Virginian Electric & 
Machine Works, 118 S.E. 512, 94 W. 
Va. 300. 

4 C.J. p. 533 note 91. 

Exhibiting photograph to witness 
Exhibiting to mother photograph 
of her child during her testimony in 
an action for his death was held er¬ 
ror, but not reversible, in the absence 
of a scene. 

Mich.—Bade v. Nies, 214 N.W. 170, 
239 Mich. 37. 

Use of memoranda 

Error in permitting witnesses to 
use written memoranda is not re- 
viewable, unless the record shows 
what the memoranda contained. 
Ill.—People v. Allen, 161 N.E. 867, 
330 III. 433. 

95. Ala.—Sitz v. Robertson, 101 So. 
749, 212 Ala. 99. 

Walls v. Jackson, 94 So. 250, 18 
Ala.App. 674. 

Ark.—Moore v. Thomas, 200 S.W. 
790, 132 Ark. 97—Bush v. Curry, 
199 S.W. 375, 131 Ark. 237. 

Cal.—Rath v. Bankston, 281 P. 1081, 
101 C.A. 274. 

Ind.—Pisarski v. Glowiszyn, 47 N.E. 
2d 831, 113 Ind.App. 358—Anchor 
Stove & Furniture Co. v. Black¬ 
wood, 35 N.E.2d 117, 109 Ind.App. 
357. 

Ky.—Clark v. Burchett, 263 S.W. 746, 
204 Ky. 153. 

Miss.—International Order of Twelve 
of Knights and Daughters of Ta¬ 
bor in Miss. v. Barnes, 37 So.2d 487, 
204 Miss. 333—Wilson v. Bridg- 
forth, 66 So. 524, 108 Miss. 199. 
Mont.—Word v. Moore, 214 P. 79, 66 
Mont. 550. 

Ohio.—Waid v. Schaaf, 188 N.E. 5, 
127 Ohio St. 274. 

Tex.—Dent v. National Life & Acci¬ 
dent Ins. Co. of Tennessee, Civ. 
App., 6 S.W.2d 195—Shackelford v. 
Clements, Civ.App., 300 S.W. 98— 
Galveston, H. & S. A. Ry. Co. v. 
Hartford Fire Ins. Co., Civ.App., 
220 S.W. 781, reversed on other 
grounds Hartford Fire Ins. Co. v. 
Galveston, H. & S. A. R. Co., Com. 
App., 239 S.W. 919—Houstpn, E. & 
W. T. Ry. Co. v. Cavanaugh, Civ. 
App., 173 S.W. 619. 

Vt.—Comstock’s Adm’r v. Jacobs, 94 
A. 497, 89 Vt 183, Ann.Cas.l918A 
465. 

4 C.J. p 534 note 92. 
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96- Mass.—Worrell v. Baldwin 

Chain & Mfg. Co., 110 N.E. 967, 
222 Mass. 355. 

Vt.—Comstock’s Adm’r v. Jacobs, 94 
A. 497, 89 Vt. 133, Ann.Cas.l918A 
465. 

Refusal to strike evidence 

Alleged error in overruling a mo¬ 
tion, in proceedings to obtain a town 
charter, to strike out “all the evi¬ 
dence that had gone into the record 
regarding what "would be done with 
the schools if the community was 
incorporated,’’ was held insufficiently 
presented by a bill of exceptions 
which failed to show what evidence 
had gone into the record on that 
question. 

Va.—Bennett v. Garrett, 112 S.E. 
772, 132 Va. 397. 

97. Cal.—A. S. O’Neil Const. Co. v. 
MacDonald, 14 P.2d 316, 126 C.A. 
144. 

Or.—Finder v. Wickstrom, 156 P. 583, 
80 Or. 118. 

R.I.—Niedzwiecki v. Laudati, 4 A.2d 
908, 62 R.L 257. 

Tex.—Cresson v. Wortham-Carter 
Pub. Co., Civ.App., 248 S.W. 1077. 

98- Ariz.—Musgrave v. Southern 
Pac. Co., 68 P.2d 202, 49 Ariz. 512. 

Me.—Fishing Gazette Pub. Co. v. 
Beale & Garnett Co., 127 A. 904, 
124 Me. 278. 

Mass.—Worrell v. Baldwin Chain & 
Mfg. Co., 110 N.E. 967, 222 Mass. 
355. 

Vt.—Comstock’s Adm’r v. Jacobs, 94 
A. 497, 89 Vt 133, Ann.Cas.l918A 
465. 

Va.—F. A. Rausch & Co. v. Graham 
Mfg. Corporation, 134 S.E. 692, 145 
Va. 681. 

99- Ala.—Reed v. Banister, 80 So. 
410, 202 Ala. 328. 

Conn.—Knox v. Binkoski, 122 A- 400, 
99 Conn. 582—Vycas v. St. George 
Guard Society, 117 A. 692, 97 

Conn. 509. 

Ga.—Johnson v. Woodward Lumber 
Co., 45 S.E.2d 294, 76 Ga.App. 122— 
Napier v. Pool, 146 S.E. 783, 39 
Ga.App. 187. 

Ill.—Selimos v. Marinos, 54 N.E.2d 
836, 323 Ill.App. 144—Alexander v. 
Brewerton Coal Co., 258 lll.App. 
281. 

Ind.—Meyer v. First Nat. Bank, 155 
N.E. 617, 86 Ind.App. 9. 

Me.—Maine Potato Growers, Inc. v. 

H. Sacks & Sons, 126 A.2d 919. 
Md.—Stevens v. Stevens, 47 A.2d 752, 
186 Md. 612. 

Mass.—Lockling v. WIswell, 61 N.E. 
2d 15, 318 Mass. 160—Godfrey v. 
Old Colony St. Ry. Co., Ill N.E. 
878, 223 Mass. 419. 

Mo.—Busch v. Louisville & N. R. Co., 
17 S.W.2d 337, 322 Mo. 469, cer- 
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admitted, that it was prejudicial. 1 The evidence ruling upon the admissibility of particular evi- 

complained of must be segregated and set out in dence,* although under some statutes or rules of 

such manner as to enable the court to determine court it has been held necessary. 5 In any case, all 

its admissibility, 2 without reference to other parts of of the evidence which is necessary to the proper 
the record. 3 understanding and consideration of the error urged 

must be incorporated for the question to be con- 
Ordinarily it is held not necessary, for the ques- sidered. 6 If the competency or incompetency of 

tion to be considered, that the record contain all certain evidence depends on other evidence, such 

of the evidence in order to permit the review of a other evidence must also be set out in the record. 7 


tiorari denied Louisville & N. R. 
Co. v. Busch, 50 S.Ct. 27, 280 U.S. 
569, 74 L.Ed. 622. 

Stratman v. Norge Co. of Mis¬ 
souri, 124 S.W.2d 572, 233 Mo.App. 
590. 

Neb.—Brown v. Blackwood, 187 N.W. 
911, 108 Neb. 288. 

N.J.—Pintenics v. Menwig, 172 A. 
377, 113 N.J.Law 4. 

Tex.—Rhineland Union Gin v. Vol¬ 
unteer State Life Ins. Co., Civ. 
App., 113 S.W.2d 925, error dis¬ 
missed—Harris v. Hubbert, Civ. 
App., 82 S.W.2d 726, error refused 
Schebesta v. Stewart, Civ.App., 
37 S.W.2d 781—City of Beaumont 
v. Kane, Civ.App., 33 S.W.2d 234— 
Crawford v. Ramey, Civ.App., 13 

S.W.2d 747—North River Ins. Co. 
v. Kelly, Civ.App., 237 S.W. 577, 
dismissed for want of jurisdiction. 
Utah.—Merrill v. Bailey & Sons Co., 
106 P.2d 255. 99 Utah 323. 

Vt.—Norway v. Petit, 28 A.2d 380, 
112 Vt. 453—In re Martin’s Will, 
104 A. 100, 92 Vt. 362. 

4 C.J. p 534 note 93. 

Sufficiency of record 

That fragments of damaged post, 
before the trial court, are not before 
the supreme court, does not preclude 
reversal, where photographs and oral 
testimony are sufficiently informing. 
Ala.—Crawford Johnson & Co. v. 
Pryor Motor Co. t 121 So. 388, 219 
Ala. 108. 

1. Cal.—Meyer v. Lindsley, 109 P.2d 
714, 42 C.A.2d 698. 

Conn.—D’Andrea v. Rende, 195 A. 
741, 123 Conn. 377. 

Ga.—Campbell v. Walker, 92 S.E. 
545, 20 Ga.App. 88. 

Ky.—Gilbert v. Berryman, 255 S.W. 
839, 200 Ky. 824. 

Me.—Maine Potato Growers, Inc. v. 

H. Sacks & Sons, 126 A.2d 919. 
Mass.—Landers v. Cyr, 60 N.E.2d 
959, 318 Mass. 778—Worrell v. 

Baldwin Chain & Mfg. Co., 110 N.E. 
967, 222 Mass. 355. 

Minn.—Timm v. Schneider, 279 N.W. 
754, 203 Minn. 1. 

R. I.—Niedzwiecki v. Laudati, 4 A. 2d 
908, 62 R.I. 257. 

S. C.—Anderson v. Southern Ry. Co., 
77 S.E.2d 350, 224 S.C. 65. 

2. Tex.—Citizens* Garage Co. v. 
Wilson, Civ.App., 252 S.W. 186— 
Padgitt Bros. Co. v. Dorsey, Civ. 
A pip., 205 S.W. 851—Burnett v. 


Continental State Bank of Alto, 
Civ.App., 191 S.W. 172. 

Illustrative evidence of automo¬ 
biles' locations after collision is un¬ 
available on appeal, unless the rec¬ 
ord presents an intelligent descrip¬ 
tion of relevant results. 

Conn.—Mongillo v. New England Ba¬ 
nana Co., 160 A. 433, 115 Conn. 112. 
Separation of good from bad 

An assignment of error that the 
court erred in admitting a deposi¬ 
tion in evidence over the objection 
that the answers were immaterial 
and irrelevant will be overruled, 
where the bill of exceptions failed 
to separate the admissible evidence 
from that which was inadmissible. 
Tex.—Padgitt Bros. Co. v. Dorsey, 
Civ.App., 206 S.W. 851. 

3. Ga.—Willis Lumber Co. v. Rod- 
denbery, 77 S.E.2d 110, 88 Ga.App. 
252—Armour Fertilizer Works v. 
Dwight, 95 S.E. 746, 22 Ga.App. 
144. 

4. Ala.—New York Life Ins. Co. v. 

Jones, 17 So.2d 879, 31 Ala.App. 
417, reversed on other grounds, 17 
So.2d 883, 245 Ala. 247—Payne 

v. Boutwell, 164 So. 753, 26 Ala. 
App. 573, certiorari denied 164 So. 
755, 231 Ala. 311. 

4 C.J. p 534 note 94. 

5. Cal.—Coleman v. Farewell, 276 
P. 335, 206 C. 740. 

Pa.—Mathis v. Off, 8 Pa.Dist. & Co. 6. 
Va.—Portner v. Portner's Ex’rs, 112 
S.E. 762, 133 Va. 251. 

Wyo.—Rollins v. Duncombe, 157 P. 

896, 24 Wyo. 341. 

4 C.J. p 534 note 95. 

6. Ala.—National Fire Ins. Co. of 
Hartford v. Tennessee Land Co., 
139 So. 227, 224 Ala. 113—Turbe- 
ville v. Mobile Light & R. Co. 
127 So. 519, 221 Ala. 91. 

McNutt v. Thomas, 121 So. 690, 
23 Ala.App. 118. 

Conn.—Katsonas v. W. M. Suther¬ 
land Bldg. & Const. Co., 132 A. 
553, 104 Conn. 54—Foust v. May, 
119 A. 47, 98 Conn. 163. 

Ga.—Cook v. Powell, 129 S.E. 546, 160 
Ga. 831. 

Napier v. Pool, 146 S.E. 783, 39 
Ga.App. 187. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. v. Murphy, 178 S.W. 1127, 166 
Ky. 19. 

Mass.—Roberts v. Reisig, 200 N.E. 
342, 293 Mass. 563—Ross v. Mi¬ 
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chael, 140 N.E. 292, 246 Mass. 126 
—Eveland v. Lawson, 132 N.E. 719, 
240 Mass. 99. 

Mo.—Henneke v. Gasconade Power 
Co., 152 S.W.2d 667, 236 Mo.App. 
100—Bowen v. Hall-Baker Gram 
Co., App., 67 S.W.2d 536—Schmidt 
v. Pitluck, App., 26 S.W.2d 859. 

Or.—Hyde v. Albert E. Peirce & Co., 
31 P.2d 755, 147 Or. 5—McGilchrist 
v. Portland, E. & E. Ry. Co., 154 
P. 419, 79 Or. 91. 

Tex.—De Zavala v. Scanlan, Com. 
App., 65 S.W.2d 489. 

Koenig v. Grand Lodge of Order 
of Sons of Herman, Civ.App., 148 
S.W.2d 222, error dismissed, judg¬ 
ment correct—Brown v. Clippinger, 
Civ.App., 240 S.W. 979, affirmed 
Brown v. Clippenger, 256 S.W. 254, 
113 Tex. 364—Edens v. Hart, Civ. 
App., 236 S.W. 761—Dendinger v. 
Martin, Civ.App., 221 S.W. 1095, 
dismissed for want of jurisdiction 
—Nease v. Broadwater Mercantile 
Co., Civ.App., 206 S.W. 692—JEt- 
na Club v. State, Civ.App., 193 S. 
W. 1106, error refused 199 S.W. 
1090, 109 Tex. 91. 

Vt.—Frederick v. Morse, 92 A. 16, 
88 Vt. 126. 

Va.—Washington & O. D. Ry. v. 
Ward's Adm’r, 89 S.E. 140, 119 Va. 
334. 

Wash.—Darrell v. Salwt, 244 P. 563, 
138 Wash. 353. 

4 C.J. p 534 note 96. 

All material evidence 

Decision of the trial judge as to 
whether decedent’s declaration is ad¬ 
missible, under Rev.L. c 175 § 66, is 
reviewable, when all the material 
evidence is in the record. 

Mass.—Hasey v. City of Boston, 117 
N.E. 827, 228 Mass. 516. 

Testimony by reference 

A record which is unintelligible 
because of the fact that witnesses 
testified by reference to a map does 
not show error. 

Cal.—Robinson v. San Diego County, 
300 P. 971, 115 C.A. 153. 

Evidence held sufficiently presented 
Minn.—Larson v. Dahlstrom, 8 N.W. 
2d 48, 214 Minn. 304, 146 A.L.R. 
245. 

7. Ga.—Jackson v. Jackson, 57 S.E. 
2d 602, 206 Ga. 470. 

Ind.—Cleveland, C., a & St. L. Ry. 
Co. v. Gannon, 112 N.E. 411, 63 
Ind.App. 289. 
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§ 1169 APPEAL & ERROR 

Where the admissibility of particular evidence 
is dependent upon the pleadings or opening state¬ 
ment of counsel, such pleadings 8 or opening state¬ 
ment 9 must appear in the record on appeal or it will 
not be considered. 

Conditional admission of evidence . Where evi¬ 
dence is admitted subject to objection to its compe¬ 
tency and admissibility, the record must show 
whether the evidence was finally received or not, 
and whether or not the objection was overruled in 
order to obtain a review of the point. 10 

Expert evidence. Whether a witness is qualified 
to testify as an expert is not open to review unless 
the record discloses the evidence on which the 
lower court acted in determining his qualification, 11 


or unless the record showing the admission of such 
testimony shows obvious prejudicial error there¬ 
in; 11 - 5 nor will an objection to the admission of ex¬ 
pert testimony be considered if the error complained 
of and such facts as are necessary to sustain it do 
not appear in the record. 12 

(2) Documentary Evidence 

Alleged error In the admission of documentary evi¬ 
dence will not be considered on appeal unless the record 
contains such document or its substance and such other 
matters as the court needs to understand and determine 
the question. 

Alleged error -with respect to the admission of 
documentary evidence cannot be considered unless 
the record discloses such evidence or its substance, 13 


Kan.—Earhart v. Tretbar. 80 P.2d 
4, 148 Kan. 42. 

Ky.—Pearce v. Coogle, 178 S.W.2d 
938, 297 Ky. 194. 

Mass.—Bates v. Town of Cohasset, 
182 N.E. 284, 2S0 Mass. 142—Solo¬ 
mon v. Boston Elevated Ry. Co., 
176 N.E. 810, 276 Mass. 139. 

Mo.—John Deere Plow Co. v. Riebel, 
App., 21 S.W.2d 206. 

N.H.—Reed v. Boston & M. R. R., 
119 A 795, 80 N.H. 505—Richard¬ 
son v. Boston & M. R, R., 117 A. 
733. 80 N.H. 370. 

Or.—Starberg v. Olbekson, 129 P.2d 
62, 169 Or. 369. 

Tex.—Independent Life Ins. Co. v. 
Hogue, Civ.App., 70 S.W.2d 629— 
Clark v. State, Civ.App., 189 S.W. 
84, error refused—Stine Oil & Gas 
Co. v. English, Civ.App., 185 S.W. 
1009. 

Vt.—St. Albans Granite Co. v. Elwell 
& Co., 92 A. 974, 88 Vt. 479. 

4 C.J. p 534 note 97. 

Competency of witness 

(1) In an action against a hus¬ 
band’s mother for alienation of the 
husband’s affections, the wife’s of¬ 
fered testimony that before she left 
him he substituted his mother for 
the wife as beneficiary in a life in¬ 
surance policy could not be declared 
error, where the record failed to 
show that the wife’s knowledge of 
the transaction was of a character 
qualifying her to testify. 

Ky.—Allcock v. Allcock, 192 S.W. 
853, 174 Ky. 665. 

(2) Appellate court cannot convict 
trial court of error in permitting in¬ 
competent to testify, in absence of 
showing as to what evidence was 
heard in jury’s absence in determin¬ 
ing question of witness’ competency. 
Mo.—Stubblefield v. Vodicka's Es¬ 
tate, App., 160 S.W.2d 772. 

(3) Supreme court could not pass 
on question of whether sister of de¬ 
ceased was disqualified under stat¬ 
ute as interested party in proceeding 
to determine heirship, on ground that 


she had entered into agreement with 
alleged daughter of deceased, where¬ 
by in consideration of recognizing 
alleged daughter as sole heir at law, 
sister was to receive pecuniary ben¬ 
efit, where stipulation relating to ar¬ 
rangement, which was filed and ex¬ 
amined by trial court, was not trans¬ 
mitted to supreme court. 

Colo.—In re Morrow's Estate, 68 P.2d 
36, 100 Colo. 424. 

Parol evidence rule 

(1) The reviewing court could not 
consider whether the testimony vio¬ 
lated the parol evidence rule, where 
the abstract failed to contain the 
contract. 

Mo.—John Deere Plow Co. v. Rie¬ 
bel, App., 21 S.W.2d 206. 

(2) In the absence of proof of the 
| contents of an application for a loan, 

the appellate court cannot determine 
whether oral testimony varied or 
tended to vary the written terms. 
Tex.—F. B. Collins Inv. Co. v. Sal- 
las, Civ.App., 260 S.W. 261. 
Privileged communication 
| Admitting testimony of husband 
j and wife as to statements made and 
acts done by them during coverture 
relative to consideration for deed 
from husband to wife was not error 
on ground testimony was privileged, 
where record was silent as to wheth¬ 
er a third person was present when 
conversations were had. 

Ohio.—F. A Requarth Co. v. Hol¬ 
land, 66 N.E.2d 329, 78 Ohio App. 
493. 

Record held sufficient 
N.C.—Dillingham v. Gardner, 13 S.E. 
2d 478, 219 N.C. 227. 

8. Ill.—Barber v. Mellish-Hayward 
Co., 209 Ill.App. 299. 

Tex.—Kost Furniture Co. v. Radio 
Equipment Co., Civ.App., 100 S.W. 
2d 162, error dismissed. 

9. Mo.—McGinnis v. Phillips, 27 S. 
W.2d 467, 224 Mo.App. 702—Weiss 
v. North Side Chevrolet Co., App., 
26 S.W.2d 802. 


10. Utah.—Peek v. Bailey, 195 P. 
206, 57 Utah 546. 

4 C.J. p 535 note 98. 

11. Mass.—Kevorkian v. Bemis, 155 
N.E. 452, 258 Mass. 456. 

Ohio.—Loney v. Walkey, 130 N.E. 

158, 102 Ohio St. 18. 

Tex.—Stedman Fruit Co. v. Smith, 
Civ.App., 28 S.W. 2d 622—Sivalls 
Motor Co. v. Chastain, Civ.App., 5 
SW.2d 185—Commercial Accept¬ 
ance Trust v. Parmer, Civ.App., 
241 SW. 586—Lee v. Buie, Civ. 
App., 212 SW. 230—Southern Pac. 
Co. v. Stephens, Civ.App., 201 SW. 
1076. 

4 C.J. p 535 note 1. 

Layman may be competent to tes¬ 
tify as to the reasonable value of a 
physician’s services, but the qualifi¬ 
cations so to testify must appear in 
the record. 

Iowa.—Wood v. Branning, 244 N.W. 
658, 215 Iowa 59. 

Refusal to strike medical testi¬ 
mony was held not shown to be er¬ 
ror, in view of the record. 

Mo.—Agee v. Missouri Pac. R. Co., 
App., 288 S.W. 992. 

II. 5 Mo.—Lee v. Ullery, 140 S.W.2d 
5, 346 Mo. 236. 

12. Cal.—Berman v. Blankenship 
Motors, 45 P.2d 235, 6 C.A.2d 609. 

III. —Olson v. North, 276 Ill.App. 457. 
Md.—Brooks v. Mitchell, 161 A 261, 

163 Md. 1, 84 A.L.R. 547. 

Okl.—Bartlesville Mausoleum Ass’n 
v. Brann, 241 P. 1102, 115 Okl. 95. 
Or.—Stonebrink v. Highland Motors, 
137 P.2d 986, 171 Or. 415. 

Tex.—McMahan v. Musgrave, Civ. 
App., 229 S.W.2d 894, error dis¬ 
missed—Kolp v. S. F. Scattergood 
& Co., Civ.App., 185 S.W. 329. 
Surprise 

Ohio.—Gregoris v. Manos, App., 40 
N.E.2d 466. 

13. Ala.—Butler v. Hughes, 88 So. 
2d 195, 264 Ala* 532—Jackson v. 
O’Neal, 118 So. 552, 218 Ala. 328 
—Morris v. Bessemer Lumber Co., 
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its nature, 14 and its materiality; 15 nor can such 
question be considered on appeal in the absence from 
the record of such other facts or evidence as is 
necessary for the court to understand and determine 
the same. 16 

(3) Admission of Answers of Witness 

An appellate court will not consider the overruling 
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of an objection to a question put to a witness, unless the 
question asked and the answer given appear of record. 

A question asked a witness is not presented for 
review where an objection to the question is over¬ 
ruled, but the record fails to show what the ques¬ 
tion was, 17 what answer was made by the wit¬ 
ness to the question, 18 or that he made any an- 


116 So. 528, 217 Ala. 441—J. H. 
Burton & Sons Co. v. May, 103 So. 
46, 212 Ala. 435—Jefferson v. Re¬ 
public Iron & Steel Co., 93 So. 890, 
208 Ala. 143—Fuller v. Fair, 91 So. 
591, 206 Ala. 654—G. W. & C. T. 
Cherry v. Virginia-Carolina Chem¬ 
ical Co., 90 So. 345, 206 Ala. 481- 
Baker v. Shoemaker, 78 So. 826, 
201 Ala. 448. 

Walls v. Jackson, 94 So. 250, 18 
Ala.App. 674—Baker v. Lauderdale 
& Worthy, 69 So. 299, 14 AlaApp. 
224. 

Ariz.—Moreno v. Russell, 53 P.2d 411, 
47 Ariz. 38. 

Cal.—Bituminized Brick & Tile Co. 
v. Simons Brick Co., 192 P. 528, 
183 C. 687. 

Hawke v. Burns, 294 P.2d 1008, 
140 C.A.2d 158. 

Colo.—Sibley v. Wallrich, 226 P. 152, 
75 Colo. 421—Albertson v. Clark, 
197 P. 757, 70 Colo. 129. 

Conn.—Gold v. Gold, 124 A- 246, 100 
Conn. 607. 

Ga.—First Nat. Bank of Birmingham 
v. Carmichael, 31 S.E.2d 811, 198 
Ga 309—Bruton v. Harrell, 107 S. 
E. 586, 151 Ga 494. 

Isen & Co. v. Wise, 94 S.E.2d 98, 
94 GaApp. 220—Traders' Securi¬ 
ties Co. v. Canton Drug Co., 143 
S.E. 452, 38 GaApp. 165—Clay v. 
Austell School Dist., 136 S.E. 540, 
36 GaApp. 354—Kalas v. Fay, 120 
S.E. 28, 31 GaApp. 109. 

Idaho.—Hayes v. Independent School 
Dist. No. 9, Twin Falls County, 262 
P. 862, 45 Idaho 464. 

Ill.—Murphy v. Illinois State Trust 
Co., 31 N.E.2d 305, 375 Ill. 310. 

Long v. Long, 183 Ill.App. 566— 
Hitz v. Illinois Cent R. Co., 183 
Ill.App. 558. 

Ind.—Halstead v. American Magne- 
stone Corporation, 149 N.E. 698, 84 
Ind.App. 205. 

Iowa.—Ruebel Bros. v. American Ex¬ 
press Co., 180 N.W. 658, 190 Iowa 
600. 

Me.—Richardson v. Lalumiere, 184 
A. 392, 134 Me. 224. 

Md.—Globe Indemnity Co. of New 
York v. Reinhart 137 A. 43, 152 
Md. 439. 

Mich.—Goldberg v. Cities Service Oil 
Co., 266 N.W. 321, 275 Mich. 199. 

Mo.—Kramer v. Grand Nat. Bank of 
St. Louis, 81 S.W.2d 961, 336 Mo. 
1022—Von Eime v. Fuchs, 8 S.W.2d 
824, 320 Mo. 746—Chawkley v. Wa¬ 


bash Ry. Co., 297 S.W. 20, 317 Mo. 
782. 

Mohr v. Prinster, App., 213 S.W. 
2d 267—State ex inf, McKittrick 
ex rel. Oehler v. Church, App., 158 
S.W.2d 215—Gillip v. Butts, App., 
77 S.W.2d 1014—Bowers v. Bowers, 
35 S.W.2d 39, 225 Mo.App. 1197— 
Leritz v. Brock, App., 201 S.W. 609 
—Jones v. Jones, App., 201 S.W. 
557—Kepley v. Park Circuit & Re¬ 
alty Co., App., 200 S.W. 750—Drei- 
belbiss v. Banner, 195 S.W. 68, 196 
Mo.App. 236. 

Mont.—Mutual Oil Co. v. Hamilton, 
236 P. 545, 73 Mont. 385. 

Neb.—Dolen v. Dolen, 51 N.W.2d 734, 
155 Neb. 347. 

N.J.—Campanella v. Bono, 200 A. 544, 
120 N.J.Law 435—Singer v. Parker, 
166 A 325—Chapin v. Kreps, 147 
A. 398, 106 N.J.Law 424—Garven v. 
Finch, 116 A. 771, 97 N.J.Law 329. 
N.C.—Proffitt v. State Mutual Fire 
Ins. Co., 97 S.E. 635, 176 N.C. 680- 
Pa.—Campbell v. National-Ben 
Franklin Fire Ins. Co., 200 A. 701, 
132 PaSuper. 379. 

Tex.—Crossland v. Hart, Civ. App., 
234 S.W. 558—International & G. 
N. Ry. Co. v. Ash, Civ.App., 204 
S.W. 668, dismissed for want of 
jurisdiction—Varley v. Nichols- 
Shepard Sales Co., Civ.App., 191 
S.W. 611—Clark v. State, Civ.App., 
189 S.W. 84, error refused. 

Vt.—Norway v. Petit, 28 A.2d 380, 
112 Vt. 453—Congdon v. Torrey, 
112 A 202, 95 Vt. 38. 

Wash.—Lewis v. Bertero, 88 P.2d 
433, 198 Wash. 296—Bruner v. 

Clark, 272 P. 516, 150 Wash. 200. 
4 C.J. p 535 note 99. 

Error apparent 

Ill.—Streeter v. Humrichouse, 261 
Ill.App. 556. 

14. Cal.—H. D. Taylor Co. v. J. H. 
Jonas & Sons, 4 P.2d 797, 118 C.A. 
208. 

15. Cal.—H. D. Taylor Co. v. J. H. 
Jonas & Sons, supra 

16. Conn.—Goodchild & Partners v. 
Ready Tool Co., 124 A 38, 100 
Conn. 378. 

Ky.—Harned v. Smoot, 209 S.W.2d 
485, 306 Ky. 813. 

Mass.—Roberts v. Reidsig, 200 N.E. 
342, 293 Mass. 563. 

Okl.—Bartlesville Mausoleum Ass’n 
V. Brann, 241 P. 1102, 115 Okl. 95. 
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Tex.—Krider v. Hempftling, Civ. 
App., 137 S.W.2d 83—Galveston, H. 
& S. A. Ry. Co. v. Packard, Civ. 
App., 193 S.W. 397, error refused. 
Connection with other matters 
In determining the admissibility 
of letters they must stand or fall 
of their own weight, where nothing 
in the record connects with their 
contents. 

Ohio.—Rogers v. Garford, 159 N.E. 

334, 26 Ohio App. 244. 

Facts in support of objection 
Where the objection to the admis¬ 
sibility of depositions stated that 
they were objected to “on the same 
ground as to the other witness,” but 
the record contained nothing as to 
any of the facts concerning such 
depositions, or the manner in which 
they were taken, it was insufficient 
to raise error. 

Conn.—Goodchild & Partners v. 
Ready Tool Co., 124 A 38, 100 
Conn. 378. 

Notice of taking of deposition 
A party, complaining that notice 
of taking deposition was not given 
it, should incorporate notice with 
service in the record. 

Okl.—Bartlesville Mausoleum Ass’n 
v. Brann, 241 P. 1102, 115 Okl. 95. 

17. Ark.—Southern Nat. Ins. Co. v. 
Williams, 95 S.W.2d 91, 192 Ark. 
1178—American Ry. Express Co. 
v. Hammock, 242 S.W. 565, 154 
Ark. 263. 

Conn.—Deacy v. McDonnell, 38 A2d 
181, 131 Conn. 101. 

Ind.—Hooper v. Preuss, 37 N.E.2d 
687, 109 Ind.App. 638—State v. 

Snyder, 183 N.E. 680, 95 Ind.App. 
390. 

S.C.—Kirven v. Kirven, 160 S.E. 432, 
162 S.C. 162. 

S.D.—Styke v. Sioux Falls Motor Co., 
244 N.W. 387, 60 S.D. 358. 

Tex.—McAllen v. Wood, Civ.App., 
201 S.W. 433, error refused. 

18. Ark.—Southern Nat. Ins. Co. v. 
Williams, 95 S.W.2d 91, 192 Ark. 
1178. 

Conn.—Russakoff v. City of Stam¬ 
ford, 58 A.2d 517, 134 Conn. 450— 
Duncan v. Milford Sav. Bank, 58 A 
2d 260, 134 Conn. 395—Hollister v. 
Cox, 41 A.2d 93, 131 Conn. 523, 156 
A.L.R. 1412—Deacy v. McDonnell, 
38 A2d 181, 131 Conn. 101—Searle 
v. Crampton, 170 A 480, 118 Conn. 
42—Byard v. Hoelscher, 151 A 351, 
112 Conn. 5. 
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swer. 19 

b. Exclusion of Evidence 

(1) In general 

(2) Documentary evidence 

(3) Exclusion of oral testimony 

(1) In General 

Unless the record shows the evidence excluded and 
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such other matters and facts as are necessary to show 
error and enable the court to determine the question er¬ 
ror in the exclusion of evidence will not be considered 
on appeal. 

Error in the exclusion of evidence will not be 
considered, unless the record shows what such evi¬ 
dence would have been or otherwise preserves such 
evidence for the consideration of the reviewing 
court, 20 either incorporated in the record literally 


6a.—McNeill v. Metropolitan Life 
Ins. Co. t 199 S.E. 442, 58 Ga.App. 
588. 

Ind.—Harbison-Walker Refractories 
Co. v. Harmon, 51 N.E 2d 398, 114 
Ind. App. 144—Denmure v. Bray, 27 
N.E.2d 135, 108 Ind.App. 60—State 
v. Snyder, 183 N.E. 680, 95 Ind.App. 
390. 

Mass.—Grower’s Marketing Service 
v. Webster & Atlas Nat. Bank of 
Boston, 62 N.E.2d 225, 318 Mass. 
4»6. 

Mo.—Ramsey v. Parks, App., 179 S. 
W.2d 481—Johnson v. Ross, App., 
168 S.W.2d 432—Oney v. Dierks 
Lumber & Coal Co., App., 296 S.W. 
470. 

Tex.—Glens Falls Ins. Co. v. Bendy, 
Civ.App., 39 S.W.2d 628, affirmed 
Com.App., 58 S.W.2d 1—Levy v. 
Rosenthal, Civ.App., 288 S.W. 
845—McBumett v. Smith & McCal- 
lin, Civ.App., 286 S.W. 599. 

Vt.—I>omin& v. Pratt, 13 A.2d 198, 
111 Vt. 16$, followed in 13 A.2d 
204, 111 Vt. 178. 

W.Va.—State v. Continental Coal Co., 
155 S.E. 667, 109 W.Va. 557. 

4 C.J. p 535 note 2. 

19 . Ala.—Cravey v. Covington 

County Bank, 82 So. 561, 17 Ala. 
App. 113. 

Conn.—Linahan v. Linahan, 39 A. 2d 
895, 131 Conn. 307—Byard v. Hoel- 
scher, 151 A. 351, 112 Conn. 5. 

Fla.—National Union Fire Ins. Co. 
of Pittsburg, Pa. v. Cone, 85 So. 
913, 80 Fla. 265. 

Ind.—Denmure v. Bray, 27 N.E.2d 
135, 108 Ind.App. 60. 

Md.—O’Neill & Co. v. Crummitt, 190 
A. 763, 172 Md. 53. 

Mo.—Johnson v. Ross, App., 168 S.W. 
2d 432—Oney v. Dierks Lumber & 
Coal Co., App., 296 S.W. 470. 

N.C.—Ward v. Atlantic Coast Line 
R. R., 32 S.E.2d 221, 224 N.C. 696. 
Tex.—Levy v. Rosenthal, Civ.App., 
288 S.W. 845. 

4 C.J. p 535 note 3. 

20. Ala.—Howell v. 2>odd, 157 So. 
211, 229 Ala. 393—Rosebrook v. 
Martin, 76 So. 950, 200 Ala. 592- 
Central of Georgia Ry. Co. v. 
Stephenson, 66 So. 495, 189 Ala. 
553. 

Ariz.—Woodmen of the World Life 
Ins. Soc. v. Velasquez, 139 P.2d 
76$, 60 Ariz. 457—Gold v. Killeen, 
69 P.2d 800, 50 Ariz. 126. 


Ark—Gray v. Gray, 133 S.W.2d 874, 
199 Ark. 152—Powell Bros. Truck 
Lines v. Barnett, 109 S.W.2d 673, 
194 Ark. 769—Woodmen of Union 
v. Anderson, 54 S.W.2d 406, 186 
Ark. 119 S—Dyer v. Continental 
Jewelry Co., 10 S.W.2d 1, 178 Ark. 
1199—Laseter v. Terral, 270 S.W. 
520, 168 Ark. 435—Martin v. Allen, 
243 S.W. 802, 154 Ark. 612—Green 
v. Freeman, 227 S.W. 982, 148 Ark. 
654—Battle v. Guttrey, 208 S.W. 
2S9, 137 Ark. 228—Kefauver v. 

Price, 206 S.W. 664, 136 Ark. 342- 
National Life & Accident Ins. Co. 
v. Henderson, 202 S.W. 689, 133 
Ark. 599—Arkansas Trust & Bank¬ 
ing Co. v. Bishop, 178 S.W. 422, 
119 Ark. 373. 

Cal.—Laux v. Bekins Van & Storage 
Co., 169 P. 1012, 177 C. 63—In re 
Wineteer’s Estate, 167 P. 516, 176 
C. 28. 

Rios v. Bennett, 200 P.2d 73, 88 
C.A.2d 919—Turner v. Redwood 
Mut. Life Ass'n of Fresno, 57 P.2d 
222, 13 C.A.2d 573—Rogers Bros, j 
Co. v. Beck, 184 P. 515, 43 C.A. 110. 
Conn.—Smirnoff v. McNerney, 152 A. 
399, 112 Conn. 421—Lawlor v. Cor¬ 
nells, 124 A. 844, 100 Conn. 680. 
Ga.—Butler v. Hazelrigs, 54 S.E.2d 
266, 205 Ga. 425—Farnsworth v. 
McPherson, 94 S.E. 220, 147 Ga. 
384—Lyons v. Armstrong, 82 S.E. 
651, 142 Ga. 257. 

Kimsey v. Hall, 23 S.E.2d 196, 68 
Ga.App. 404—Taff v. Larey, 116 S. 
E, 866, 29 Ga,App. 631—Spill er- j 

Beall Co. v. Hirsch, 89 S.E. 587, 18 
Ga.App. 450—Atlantic Coast Line 
R. Co. v. Henderson Elevator Co., 
88 S.E. 101, 18 Ga.App. 279—Cooley 
v. Jones & Hopkins Mfg. Co., 84 S. 
E. 232, 15 Ga.App. 778. 

Ill.—Material Service Corporation v. 
Ford, 173 N.E. 179, 341 Ill. 80. 

Powers v. Browning, 119 N.E. 2d 
795, 2 Ill.App.2d 479—Hellberg v. 
Warner, 48 N.E.2d 972, 319 Ill.App. 
117—Whyte v. Rogers, 24 N.E.2d 
745, 303 Ill.App. 115—Howard v. 
Mueller, 252 Ill.App. 10. 

Iowa.—In re Smith’s Will, 60 N.W.2d 
866, 245 Iowa 38—McManus v. ; 

Kucharo, 259 N.W. 926, 219 Iowa 
865—Birum-Olson Co. v. Johnson, 
239 N.W. 123, 213 Iowa 439—Thie- 
len v. Schechinger, 233 N.W. 750, 
211 Iowa 470—First Nat. Bank of 
Marengo v. Athey, 174 N.W. 347, 
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188 Iowa 330—Arnold v. Ft. Dodge, 
D. M. & S. R. Co., 173 N.W. 252, 186 
Iowa 538—Heisel v. Minneapolis & 
St. L. R. Co., 171 N.W. 177, 185 
Iowa 885—Wangen v. Upper Iowa 
Power Co., 169 N.W. 668, 185 Iowa 
110—Glendy v. National Travelers’ 
Benefit Ass’n, 163 N.W. 352, 180 
Iowa 572—Biggs v. Carter, 161 N. 
W. 322, 179 Iowa 284—In re Cris- 
sick’s Will, 156 N.W. 415—Grafton 
v. Delano, 154 N.W. 1009, 175 Iowa 
483. 

Kan.—Gladney v. Mills, 277 P.2d 631, 
177 Kan. 190—Harris v. Board of 
Com’rs of Wyandotte County, 101 
P-2d 898, 151 Kan. 946—Tarberry 
v. Hertzler. 100 P.2d 629, 151 Kan. 
651—Carson v. City of Wichita, 80 
P.2d 1114, 148 Kan. 215—Steiner 
v. Horejsi, 75 P.2d 219, 147 Kan. 
139—Bryant v. Glenn, 33 P.2d 167, 
139 Kan. 660—Lawson v. Southern 
Fire Ins. Co., 21 P.2d 387, 137 
Kan. 591—Kinsey v. Farmers’ 
State Bank of Neosho Falls, 297 
P. 693, 132 Kan. 694—Divers v. 
Lemay, 284 P. 438, 129 Kan. 627— 
Dempster v. Ackley, 282 P. 595, 
129 Kan. 256—Sawtelle v. Cosden 
Oil & Gas Co., 277 P. 45, 128 Kan. 
220—Newton v. Newton, 274 P. 247, 
127 Kan. 624—Quinton v. Kendall, 
253 P. 600, 122 Kan. 814—Funk v. 
Fish, 252 P. 256, 122 Kan. 294, re¬ 
hearing denied 255 P. 645, 123 Kan. 
207—People’s State Bank of Hoi- 
sington v. Hoisington Co-op. Mer¬ 
cantile Mfg. Ass'n, 234 P. 71, 118 
Kan. 61—Crowder v. Williams, 226 
P. 774, 116 Kan. 241—Starr v. 
Great American Life Ins. Co. of 
Hutchinson, 219 P. 514, 114 Kan. 
315—Reed v. Root, 204 P. 527, 110 
Kan. 514—Myers v. Mills, 201 P. 
856, 109 Kan. 734—Van Arsdale- 
Osborne Brokerage Co. v. Jones, 
166 P. 719, 97 Kan. 646—Spotts- 
ville v. Western States Portland 
Cement Co., 146 P. 356, 94 Kan. 258. 

Ky.—Anderson v. Corder, 113 S.W.2d 
1147, 272 Ky. 158—Grimes v. 

Thompson, 289 S.W. 290, 217 Ky. 
389—Royal Collieries Co. v. Wells, 
276 S.W. 515, 210 Ky. 600—De 
Busk v. Perkins, 269 S.W. 716, 207 
Ky. 556—Ashcraft v. Bowling, 234 
S.W. 945, 193 Ky. 31—Graham's 
Adm’r v. Illinois Cent. R. Co., 215 
S.W. 60, 185 Ky. 370—Tanner v. 
Grace, 214 S.W. $24, $85 Ky. 127— 
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Riglesberger v. Katterjohn, 201 S. 
W. 459, 180 Ky. 139—Quarles v. 
Denning, 191 S.W. 493, 173 Ky. 792 
—Louisville & N. R. Co. v. Ashley, 
1S3 S.W. 921, 169 Ky. 330, L.R.A 
1916E 763—Roseberry v. Louisville 
Ry. Co., 181 S.W. 1117, 168 Ky. 277 
—Kentucky Traction & Terminal 
Co. v. Peel, 169 S.W. 689, 160 Ky. 
239. 

Me.—Morin v. Carney, 165 A. 166, 132 
Me. 25—Sawyer v. Hillgrove, 146 
A. 705, 128 Me. 230—Bowker Fer¬ 
tilizer Co. v. Wallingford, 111 A 
329, 119 Me. 299—Everett v. Whit¬ 
ney, 109 A. 386, 119 Me. 128—Rose 
v. Parker, 99 A. 817, 116 Me. 52. 

Md.—Spellman v. Dundalk Co., 165 
A. 192, 164 Md. 465—Johnson v. 
Venable, 133 A. 114, 150 Md. 347— 
Rasst v. Morris, 108 A. 787, 135 
Md. 243. 

Mass.—Tighe v. Skillings, 9 N.E. 2d 
532, 297 Mass. 504—Sousa v. Man¬ 
ta, 166 N.E. 644, 267 Mass. 246— 
Cambridge Motor Co. v. Estabrook, 
145 N.E. 465, 250 Mass. 345—Do¬ 
herty v. Phoenix Ins. Co., 112 N.E. 
940, 224 Mass. 310—New England 
States Sangerbund v. Fidelia Mu¬ 
sical & Educational Society, 105 
N.E. 629, 218 Mass. 174. 

Mich.—Counihan v. Hayes, 224 N.W. 
324, 246 Mich. 390—Patrons’ Mut. 
Fire Ins. Co. of Michigan v. Perl, 
200 N.W. 286, 228 Mich. 493— 

Pellston Planing Mill & Lumber 
Co. v. Van Wormer, 165 N.W. 724, 
198 Mich. 648. 

Minn.—Germain v. Great Northern 
Lumber Co., 173 N.W. 667, 143 
Minn. 311—Muenkel v. Muenkel, 
173 N.W. 184, 143 Minn. 29—Haack 
v. Pollei, 158 N.W. 908, 134 Minn. 
78. 

Miss.—Gulf. M. & O. R. Co. v. Gold¬ 
en, 72 So.2d 446, 221 Miss. 253— 
Talmadge v. Seward, 124 So. 791, 
155 Miss. 580—Unger v. Grimsley, 
103 So. 341, 138 Miss. 591. 

Mo.—Lake Superior Loader Co. v. 
Huttig Lead & Zinc Co., 264 S.W. 
396, 305 Mo. 130—Gricus v. United 
Rys. Co. of St. Louis, 237 S.W. 763, 
291 Mo. 582—Mayes v. Mayes, 235 
S.W. 100—Hebenheimer v. City of 
St. Louis, 189 S.W. 1180, 269 Mo. 
92—Chicago, R. I. & P. Ry. Co. v. 
Lydik, 187 S.W. 891—Pope v. Mis¬ 
souri Pac. Ry. Co., 175 S.W. 955— 
Williams v. Wabash R. Co., 175 S. 
W. 900—Heinbach v. Heinbach, 170 
S.W. 1143, 262 Mo. 69—Williams v. 
Williams, 168 S.W. 616, 259 Mo. 
242. 

State ex rel. State Highway 
Commission v. BaumhofC, App., 93 
S.W. 2d 104—Robison v. Chicago 
Great Western R. Co., App., 66 S. 
W.2d 180—Rogers v. St. Avit, App., 
60 S.W.2d 698—Brouster v. Shell 
Pipe Line Corporation, App., 16 S. 
W.2d 672—Bodam v. City of New 
Hampton, App., 290 S.W. 621— 
Burke v. Robinson, App., 271 S.W. 
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1005—Campbell v. National Fire 
Ins. Co. of Hartford, Conn., App., 
269 S.W. 645—Lacquement v. Bel¬ 
lamy, App., 253 S.W. 1073—Harsey 
v. McFarlan, App., 237 S.W. 856— 
Edmunds v. Cochrane, App., 226 S. 
W. 1007—Bringhurst v. Bring- 
hurst, App., 222 S.W. 874—Stim- 
son v. Erinkman, App., 190 S.W., 
646—Speer v. Southwest Missouri 

R. Co., 177 S.W. 329, 190 Mo.App. 
328. 

Mont.—Word v. Moore, 214 P. 79, 66 
Mont. 550—Roberts v. Sinnott, 169 
P. 49, 54 Mont. 114. 

Neb.—School Dist. D. of Dawes 
County v. School Dist. No. 80 of 
Dawes County, 201 N.W. 964, 112 
Neb. 867. 

N.H.—Twarog v. Amoskeag Mfg. Co., 
113 A. 224, 80 N.H. 89. 

N.J.—Campanella v. Bono, 200 A 544, 
120 N.J.Law 435. 

N.T.—National Fire Ins. Co. of Hart¬ 
ford, Conn. v. Shearman, 227 N.Y. 

S. 522, 223 App.Div. 127. 

N.C.—In re Gamble, 93 S.E.2d 66, 
244 N.C. 149—Goeckel v. Stokely, 
73 S.E.2d 618. 236 N.C. 604—Lipe 
v. Guilford Nat. Bank, 72 S.E.2d 
759, 236 N.C. 328—In re Wilder’s 
Will, 171 S.E. 611, 205 N.C. 431- 
In re Badgett’s Will, 160 S.E. 836, 
201 N.C. 565—Blackstone Guano 
Co. v. Ball, 160 S.E. 769, 201 N.C. 
534—Hooper v. Merchants’ Bank & 
Trust Co., 130 S.E. 49, 190 N.C. 
423—Newbern v. Hinton, 129 S.E. 
181, 190 N.C. 108—Smith v. Myers, 
125 S.E. 178, 188 N.C. 551—Barbee 
v. Davis, 121 S.E. 176, 187 N.C. 78, 
certiorari denied Davis v. Barbee, 
44 S.Ct. 401, 264 U.S. 588, 68 L.Ed. 
863—Austin v. Crisp, 120 S.E. 199, 
186 N.C. 616—Nowell v. Basnight, 
116 S.E. 87, 185 N.C. 142—Snyder 
v. Town of Ashboro, 110 S.E. 84, 
182 N.C. 708—In re Edens’ Will, 
109 S.E. 269, 182 N.C. 398—Fel¬ 
lows v. Dowd, 109 S.E. 69, 182 N.C. 
776—Howard v. Andrews Mfg. Co., 
101 S.E. 491, 179 N.C. 118—Nance 
v. King, 101 S.E. 212, 178 N.C. 
574—Blue v. Brown, 100 S.E. 518, 
178 N.C. 334—Fidelity Bank v. Wy- 
song & Miles Co., 98 S.E. 769, 177 
N.C. 284—Tillotson v. Currin, 97 
S.E. 395, 176 N.C. 479—Smith v. 
Board of Com’rs of Lexington, 97 
S.E. 378, 176 N.C. 466—Jenkins v. 
Sullivan, Long & Hagerty, 87 S.E. 
47, 170 N.C. 269—Elm City Lumber 
Co. v. Childerhose & Pratt, 83 S.E. 
22, 167 N.C. 34. 

N.D,—Farmer v. Holmes, 160 N.W. 
143, 35 N.D. 344. 

Ohio.—Maxwell Motor Corporation v. 
Winter, 163 N.E. 198, 118 Ohio St 
622. 

Tanski v. White, 109 N.E.2d 319, 
92 Ohio App. 411. 

Okl.—Taylor v. Davis, 185 P.2d 444, 
199 Okl. 260—Fife v. Adair, 47 P. 
2d 145, 173 Okl. 234—Bailey v. 
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Magnolia Petroleum Co., 19 P.2d 
373. 162 Okl. 113—Williams v. Wil¬ 
son, 287 P. 716, 143 Okl. 66—Nolan 
v. Mathis, 272 P. 868, 134 Okl 79— 
Federal Intermediate Credit Bank 
of Wichita, Kan., v. Cosby, 272 P. 
436, 134 Okl. 1—First Nat. Bank 
v. Savere, 270 P. 33, 132 Okl. 191— 
Allan v. Terrell, 259 P. 268, 126 
Okl. 251—Novak v. Miller, 223 P. 
155, 97 Okl. 144—Byers v. Burton, 
220 P. 476, 93 Okl. 211—In re Tink¬ 
er’s Estate, 215 P. 779, 91 Okl. 21— 
Eves Tall Chief v. Aaron, 209 P. 
915, 87 Okl. 230—Cooksey v. Cook¬ 
sey. 205 P. 938, 85 Okl. 246—Ok¬ 
lahoma Petroleum & Gasoline Co. 
v. Winship, 200 P. 844, 83 Okl. 
146—Gross v. Lincoln, 196 P. 960, 
81 Okl. 87—Ludeman v. English, 
189 P. 531, 78 Okl. 177—Ardizonne 
v. Archer, 177 P. 554, 71 Okl. 2S9— 
Creek Coal Mining Co. v. Paprotta, 
175 P. 235, 73 Okl. 119—Chicago, 

R. I. & P. Ry. Co. v. Pruitt, 170 

P. 1143, 67 Okl. 219—Harn v. Boyd, 
170 P. 505, 69 Okl. 156—Ford v. 
Perry, 168 P. 221, 66 Okl. 150— 
Farmers’ Product & Supply Co. v. 
Bond, 161 P. 181, 61 Okl. 244— 
Farris v. Hodges, 158 P. 909, 59 
Okl. 87—Hess v. Sturdavent, 158 
P. 905, 59 Okl. 239—Evans v. 

Smith, 150 P. 1096, 50 Okl. 285- 
White v. State, 150 P. 718, 50 Okl. 
97—White v. State, 150 P. 716, 50 
Okl. 97. 

Or.—Potter v. Rutherford, Inc., 257 
P.2d 261, 198 Or. 407—Boord v. 
Kaylor, 234 P. 263, 114 Or. 62— 
Bagley Co. v. International Har¬ 
vester Co. of America, 195 P. 348, 
99 Or. 519—Booth-Kelly Lumber 
Co. v. Williams, 188 P. 213, 95 
Or. 476—Mowrey v. Bouton, 154 P. 
897, 79 Or. 182. 

Corpus Juris Secundum quoted at 
length in 

Pa.—Spitzer v. Philadelphia Transp. 
Co., 36 A2d 503, 504, 348 Pa. 548— 
Lowe v. Hagerty, 129 A 457, 283 
Pa. 459. 

R. I.—Cranston Print Works Co. v. 
American Tel. & Tel. Co., 110 A 
419, 43 R.I. 88. 

S. C.—Chandler v. People's Nat. Bank 
of Greenville, 138 S.E. 888, 140 S.C. 
433—Cheraw Motor Sales Co. v. 
Rainwater, 119 S.E. 237, 125 S.C. 
509—Bowling v. Man gum, 115 S.E. 
212, 122 S.C. 179—Roach v. Wil¬ 
liams, 95 S.E. 120, 109 S.C. 29. 

Tenn.—Turner v. Tennessee Prod¬ 
ucts & Chemical Corp., 251 S.W.2A 
441, 36 Tenn.App. 77—Yellow Bus 
Line v. Brenner, 213 S.W.2d 626, 
31 Tenn.App. 209—Union Traction 
Co. v. Todd, 64 S.W.2d 26, 16 Tenn. 
App. 200. 

Tex.—Jett v. Kahn, Civ.App., 273 S. 
W.2d 431, error refused no rever¬ 
sible error—Texas Associates 
Joe Bland Const. Co., Civ.App., 222 

S. W. 2d 413, error refused no re- 
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or in substance , 21 and shows that it was offered 22 elusion and the facts necessary to sustain the ob- 
and actually excluded , 23 the grounds urged for its jections , 25 and the grounds on which it was ex¬ 
admission , 24 the grounds of objections to its ex- 


versible error—H. M. Cohen Lum¬ 
ber & Building Co. v. Panos, Civ. 
App., 154 S.W. 2d 206, *rror re¬ 
fused—Miller v. Dunagan. Civ. 
App., 99 S.W.2d 434—Whitley v. 
Kinsel Motor Co., Civ.App., 94 SAY. 
2d 202—McEwen v. Texas & P. Ry. 
Co., Civ. App., 92 S.W.2d 308— 
Phillips Petroleum Co. v. First 
Nat. Bank, Civ.App., 64 S.W.2d 
1057—Cribbs v. Polk County, Civ. 
App., 56 S.W.2d 685—American 
Equitable Assur. Co. of New York 
v. Martin, Civ.App., 33 S.W.2d 
287—Shaw v. Borchers, Civ.App., 
31 S.W.2d 329, reversed on other 
grounds Com.App., 46 S.W.2d 967— 
Hubbard v. Ehman, Civ.App., 28 
SAV.2d 270—Knight v. Texas & N. 
O. R. Co., Civ.App., 26 S.\V.2d 672— 
Brito v. Slack, Civ.App., 25 S W. 
2d 881—German v. Continental 
Jewelry Co., Civ.App., 22 S.W.2d 
341—King v. King’s Unknown 
Heirs, Civ.App., 16 S.W.2d 160, re¬ 
versed on other grounds, Com.App., 
34 S.W.2d 804—Yeager v. Wood- 
son, Civ.App., 3 S.W.2d 822—Milk 
Products Co. v. Johnson, Civ.App., 
295 S.W. 263—Knox v. Stephens 
County, Civ.App., 284 S.W. 691— 
Carmichael v. Williams, Civ.App.. 
268 S.W. 502—International & G. 
N. R. Co. v. McAda, Civ.App., 265 
KW. 722—Gulf, a & S. F. Ry. Co. 
v. Buckholt State Bank, Civ.App., 
258 S.W. 491, reversed on other 
grounds. Com.App., 270 S.W. 1008 
—First Texas Prudential Ins. Co. 
v. Gamble, Civ.App., 257 S.W. 1005 
—Citizens' Garage Co. v. Wilson, 
Civ.App., 252 S.W. 186—Cresson v. 
Wort ham-Carter Pub. Co., Civ. 
App., 248 S.W. 1077—Guarantee 
Mercantile Co. v. Jefferson Farm¬ 
ers’ Union Cotton Warehouse Co., 
Civ.App., 247 S.W. 601—Security 
Motor Co. v. Chestnut, Civ.App., 244 
S.W. 385—Springman v. Heidbrink, 
Civ.App., 242 S.W. 298—Donigan v. 
Emmert, Civ.App., 239 S.W. 659, 
dismissed for want of jurisdic¬ 
tion—McBroom v. Weir, Civ.App., 
219 S.W. 855—Willard v. Knob¬ 
lauch, Civ.App., 206 S.W. 734— 
Schallert v. Boyd, Civ.App., 203 S. 
W. 940—San Antonio, U. & G. R. 
Co. v. Dawson, Civ.App., 201 S.W. 
247, error refused—Horn v. Price, 
Civ.App., 200 S.W. 590—Kennedy v. 
Missouri, K. & T. Ry. Co. of Texas, 
Civ.App., 192 S.W. 1114, dismissed 
for want of jurisdiction—Caffarelli 
Bros. v. Bell, Civ.App., 190 S.W. 
233, error refused—J. W. Carter 
Music Co. v. Evans, Civ.App., 177 
S.W. 1014—Jefferson Cotton Oil & 
Fertilizer Co. v. Pridgen & Congle- 
ton, Civ.App., 172 S.W. 739—Miller 
v. Campbell, Civ.App. 171 S.W. 251 


—Woods v. Eberling, Civ.App., 169 
S.W. 932. 

Va.—W. S. Hoge & Bro. v. Prince 
William Co-op. Exch., 126 S.E. 6S7, 
141 Va. 676—Honaker Lumber Co. 
v. Kiser, 113 S.E. 718, 134 Va. 50 
—Old Dominion S. S. Co. v. Blake- 
man, 105 S.E. 752, 129 Va. 206— 
Triplett v. Second Nat. Bank, 92 
SE. S97, 121 Va. 189—Powers v. 
Hamilton, 86 S.E. 98, 117 Va. 810. 
W.Va.—Alloy v. Henn:s Freight 
Lines. Inc., SO S.E.2d 514, 139 W. 
Va. 480—Crookshank v. Hall, 80 S. 
E.2d 330, 130 W.Va. 355—Ritz v. 
Kingdon, 79 S.E.2d 123, 139 W.Va. 
1S9—Moorefield v. Lewis, 123 S.E. 
564, 96 W.Va. 112—Guyandotte 

Coal Co. v. Virginian Electric & 
Machine Works, 118 S.E. 512, 94 
W.Va. 300. 

4 C.J. p 71 note 97. 

Burden, is on the excepting party 
to see that the bill of exceptions in¬ 
cludes matter necessary to deter¬ 
mine whether exclusion of evidence 
was error. 

Me.—Gross v. Martin, 148 A. 680, 128 
Me. 445. 

Otherwise where witness rejected as 
incompetent 

Ohio.—Schlarman v. Heyn, 19 Ohio 
App. 64. 

Rebuttal testimony 

The rule that error cannot be pred¬ 
icated on objection unless the wit¬ 
ness’ evidence is shown is inapplica¬ 
ble to refusal of the court to hear 
rebuttal testimony. 

Or.—Lakson v. Lakson, 263 P. 891, 
124 Or. 219. 

Sufficiency of record 
Ala.—Priebe v. Southern Ry. Co., 66 
So. 573, 189 Ala. 427. 

S.C.—Chandler v. People’s Nat. Bank 
of Greenville, 138 S.E. 888, 140 S.C. 
433. 

Tex.—Thatcher v. Matthews, Civ. 
App., 183 S.W. 810. 

21- Mo.—Edmunds v. Cochrane, 
App., 226 S.W. 1007. 

Okl.—Hearn v. Blakeney & Ambrist- 
er, 293 P. 225, 146 Okl. 122— 
Gregory v. State, 258 P. 902, 126 
Okl. 117—McKee v. Dickerson, 254 
P. 57, 122 Okl. 240—Farris v. 
Hodges, 158 P. 909, 59 Okl. 87. 

4 C.J. p 72 note 98. 

22. Cal.—Doak Gas Engine Co. v. 
Fraser, 143 P. 1024, 168 C. 624. 

Malone v. Los Angeles Ry. Cor¬ 
poration, 238 P. 110, 72 C.A, 736. 
Ill.—McMurray v. Peoria Ry. Ter¬ 
minal Co., 208 Ill.App. 488. 

Mich.—Eberts v. Mt. Clemens Sugar 
Co., 148 N.W. 810, 182 Mich. 449. 
Neb.—Cox v. Kee, 186 N.W. 974, 107 
Neb. 587. 


Okl.—Tandy v. Garvey, 242 P. 546, 
115 Okl. 214—White v. Kimerer, 
200 P. 430, 83 Okl. 9. 

Or.—Peterson v. Thompson, 151 P. 
721, 78 Or. 158, rehearing denied 
152 P. 497, 78 Or. 158. 

Tex.—Galindo v. Garcia, 199 S.W.2d 
499, 145 Tex. 507. 

Self v. Becker, Civ.App., 195 S. 
W.2d 701, refused no reversible 
error. 

Wash.—Chambers v. Slattery, 266 P. 
1&5, 147 Wash. 538, 57 A.L.R. 

959—McKeighan Wachter Co. v. 
Swanson, 245 P. 10, 138 Wash. 682, 
affirmed 250 P. 353, 141 Wash. 694. 
4 C.J. p 72 note 99. 

23. Ark.—American State Bank v. 
Bonner, 5 S.W.2d 922, 177 Ark. 
1193. 

Conn.—Bristol & Plainville Tram¬ 
way Co. v. Eveline, 94 A. 290, 89 
Conn. 382. 

Ill.—McMurray v. Peoria Ry. Ter¬ 
minal Co., 208 Ill.App. 488—Frank¬ 
lin v. Hunter, 184 Ill.App. 431. 
Miss.—Grace v. Dogan, 117 So. 596, 
151 Miss. 267, 61 A.L.R. 709. 

Mont.—Word v. Moore, 214 P. 79, 66 
Mont. 550. 

N.J.—Smith v. Public Service Ry. 

Co., 132 A. 923, 102 N.J.Law 724. 
Ohio.—Gregoris v. Manos, App., 40 
N.E.2d 466. 

Okl.—Tandy v. Garvey, 242 P. 546, 
115 Okl. 214. 

R.L—Boudreau v. Bissell, 150 A. 77. 
Tex.—Graham v. Quail Independent 
School Dist., Civ.App., 299 S.W. 
913. 

4 C.J. p 72 note 1. 

Striking evidence 

A judgment of a trial court will 
not be reversed for error in striking 
out evidence where neither the ab¬ 
stracts nor the transcript show, and 
it is not conceded, that the evidence 
was struck out. 

Kan.—Barton v. Butler County Oil 
Co., 225 P. 102, 115 Kan. 833. 

Record held not to show that court 
limited testimony 

Cal.—In re Jones, 281 P.2d 310, 131 
C.A.2d 831. 

24. Conn.—Gray v. Mossman, 99 A. 
1062, 91 Conn. 430. 

4 C.J. p 73 note 4. 

25. Ala.—American Tar Products 
Co. v. Jones, 86 So. 113, 17 Ala.App. 
481—Hedden v. Wefel, 69 So. 225, 
13 Ala.App. 485. 

Ariz.—Strahan v. Haynes, 262 P. 995, 
33 Ariz. 128. 

Cal.—Wilson v. Atchison, T. & S. F. 
Ry. Co., 45 P.2d 372, 6 C.A.2d 735— 
Urton v. Ousdal, 257 P. 584, 84 a 
A. 211. 
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eluded, 26 and unless the record shows that such evi¬ 
dence would have been favorable to appellant 2 ? and 
material and relevant. 28 

If the existence of particular facts is necessary 
to the competency of the evidence offered, these 
must also be shown. 22 It has been held that the 
question will not be considered unless all the evi¬ 
dence in the case is contained in the record. 30 


(2) Documentary Evidence 

Unless the record preserves such document or its con¬ 
tents and such other facts as evidence as are necessary 
for a determination of the question, alleged error in the 
exclusion of documentary evidence will not be considered 
on appeal. 

An allegedly erroneous ruling excluding docu¬ 
mentary evidence will not be reviewed, where the 
record fails to preserve the document or the con¬ 
tents thereof, 31 or at least as much of it as is 


Conn.—Gray v. Mossman, 99 A. 1062, 
91 Conn. 430. 

Ga.—Pope v. State Grand Lodge No. 

1, 164 S.E. 99, 45 Ga.App. 206. 

Ill.—Hardy v. Dobler, 248 IlLApp. 
361. 

N.T.—Orben v. State Investing Co., 
189 N.Y.S. 243, 197 App.Div. 658. 
Pa.—Com., by Truscott, v. Binen- 
stock, 57 A.2d 884, 358 Pa. 644. 

S.C.—Thomas v. Seaboard Air Line 
Ry., 154 S.E. 97, 157 S.C. 144. 

Tenn.—Holliston Mills of Tennessee 
v. McGuffin, 146 S.W.2d 357, 177 
Tenn. 1. 

Tex.—Unique Illustrating Co. v. 

Withers, Civ.App., 21 S.W.2d 350. 
4 C.J. p 73 note 5. 

26. Conn.—Gray v. Mossman, 99 A 
1062, 91 Conn. 430. 

Tex.—Texas & O. R. Co. v. Conn, Civ. 

App., 30 S.W.2d 939. 

4 C.J. p 73 note 6. 

27. Ky.—Gilbert v. Berryman, 255 
S.W. 839, 200 Ky. 824. 

La.—Bruyninckx v. Woodward, 47 
So.2d 478, 217 La. 736. 

Md.—Great Eastern Casualty Co. v. 

Schwartz, 122 A. 647, 143 Md. 452. 
R.I.—Antociccio v. Stanley, 191 A. 
498, 58 R.I. 118. 

Wash.—Hightower v. Union Savings 
& Trust Co., 152 P. 1015, 88 Wash. 
179, Ann.Cas.l918A 489. 

28. Cal.—In re Wineteer’s Estate, 
167 P. 516, 176 C. 28. 

Conn.—D'Andrea v. Rende, 195 A 741, 
123 Conn. 377. 

Iowa.—In re Smith's Will, 60 N.W. 

2d 866, 245 Iowa 38. 

Minn.—Bergh v. Calmenson, 162 N. 
W. 353, 136 Minn. 322—Haack v. 
Pollei, 158 N.W. 908, 134 Minn. 78. 
Miss.—Dupree v. Williams, 130 So. 
93, 158 Miss. 103—Anderson v. An¬ 
derson, 130 So. 91, 158 Miss. 116. 
Mo.—Taylor v. Silver K.\ng Oil & 
Gas Co., App., 203 S.W.2d 147—Ed- 
• munds v. Cochrane, App., 226 S.W. 
1007. 

N.C.—Rawls v. Lupton, 137 S.E. 175, 
193 N.C. 428. 

N.D.—Busdicker v. Peoples Opinion 
Printing Co., 272 N.W. 331, 67 N.D. 
431. 

Tenn.—McKamey v. Andrews, App., 
289 S.W.2d 704. 

Tex.—Cresson v. Wortham-Carter 
Pub. Co.,. CtwAppi, 248 S.W; 1077-rr 
Lester v. Hutson, Civ App., 184 S. 

4A C.J.S.—81 


W. 268, error dismissed—Texas 
Power & Light Co. v. Burger, Civ. 
App., 166 S.W. 680. 

4 C.J. p 72 note 3. 

Refusal of motion to require pro¬ 
duction of certain books or office rec¬ 
ords is not error without a record 
showing of the pertinency or mate¬ 
riality of such evidence. 

Fla.—Hazen v. Cobb, 117 So. 853, 96 
Fla. 151. 

29. Ark.—Arkansas State Life Ins. 
Co. v. Allen, 266 S.W. 449, 166 Ark. 
490. 

Cal.—Ries v. Reinard, 117 P.2d 386, 
47 C.A2d 116. 

Colo.—Detroit Fire & Marine Ins. Co. 
v. Gagliardi, 32 P.2d 832, 94 Colo. 
453, followed in Eagle Fire Co. of 
New York v. Gagliardi, 32 P.2d 840, 
94 Colo. 474. 

Conn.—Weller v. Fish Transport Co., 
192 A 317, 123 Conn. 49. 

Md.—East Coast Freight Lines v. 
Mayor and City Council of Balti¬ 
more, 58 A.2d 290, 190 Md. 256, 2 
A.L.R.2d 386. 

Minn.—Timm v. Schneider, 279 N.W. 
754, 203 Minn. 1. 

Mo.—Klohr v. Edwards, App., 94 S. 
W.2d 99. 

N.H.—Lapolice v. Austin, 157 A 73, 
85 N.H. 244. 

N.C.—Aydlett v. Carolina By-Prod¬ 
ucts Co., 2 S.E.2d 881, 215 N.C. 700 
—Sky land Hosiery Co. v. American 
Ry. Express Co., 120 S.E. 228, 186 
N.C. 556. 

Tex.—Mutual Life & Loan Ass’n of 
America v. Skidmore, Civ.App., 50 
S.W.2d 384. 

Vt—Norway v. Petit, 28 A.2d 380, 112 
Vt. 453. 

4 C.J. p 73 note 7. 

Direct and redirect examination 
Trial court’s rulings, which ex¬ 
cluded answers to questions asked 
of plaintiff's witness on redirect ex¬ 
amination on ground that matter re¬ 
ferred to in questions had already 
been covered in direct examination 
and was not proper redirect examina¬ 
tion, could not be held erroneous 
where there was nothing in the rec¬ 
ord to show nature of direct examina¬ 
tion. ' 

Conn.—Hulk v. Aishberg, 11 A2d 380, 
126-Conn. 360. 

t 

30. Ala.r—General Const Co. v. Ross, 
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145 So. 314, 226 Ala. 51—Berow v. 
Brown, 94 So. 772, 208 Ala. 476. 

Cal.—Coleman v. Farwell, 276 P. 335, 
206 C. 740. 

Reay v. Reay, 275 P. 533, 97 C.A 
264. 

Ind.—Van Blaricum v. Kerkhoff, 147 
N.E. 633, 83 Ind.App. 411. 

Ohio.—Aston v. Hauck, 153 N.E. 277. 
22 Ohio App. 430. 

31. Ala.—Wesson v. Taylor, 198 So. 
848, 240 Ala. 284—National Fire 
Ins. Co. of Hartford, Conn., v. Kin¬ 
ney, 141 So. 350, 224 Ala. 586—Mu¬ 
tual Life Ins. Co. of New York v. 
Witte, 67 So. 263, 190 Ala. 327. 

Brown v. Leek, 149 So. 854, 25 
Ala.App. 497, certiorari denied 149 
So. 855, 227 Ala. 312. 

Ariz.—Strahan v. Haynes, 262 P. 995, 
33 Ariz. 128. 

Ark.—Arkansas State Life Ins. Co. 
v. Allen, 266 S.W. 449, 166 Ark. 490 
—T. J. Ellis & Co. v. Farrell, 225 
S.W. 349, 146 Ark. 274. 

Cal.—Faye v. Feldman, 275 P.2d 121, 
128 C.A2d 319—Parker v. Shell 
Oil Co., 130 P.2d 158, 55 C.A2d 48— 
Kekich v. Blum, 111 P.2d 411, 43 C. 
A2d 525—Turner v. Redwood Mut. 
Life Ass’n of Fresno, 57 P.2d 222, 
13 C.A.2d 573—Silva v. MacAuley, 
26 P.2d 887, 135 C.A 249, rehearing 
denied 27 P.2d 791, 135 C.A. 249- 
Ricks v. Adorni, 260 P. 815, 86 C.A 
284—Hille v. Johnston, 259 P. 341, 
85 C.A 273—McIntosh v. Hunt, 157 
P. 839, 29 C.A 779, rehearing de¬ 
nied 157 P. 842, 29 C.A 779. 

Conn.—Sickmund v. Connecticut Co., 
189 A 876, 122 Conn. 375—Smir¬ 
noff v. McNerney, 152 A. 399, 112 
Conn. 421—Thelin v. Downs, 145 A 
50, 109 Conn. 662—Roberti v. Bar- 
bieri, 136 A 85, 105 Conn. 539. 

Ga.—Hannah v. Kenny, 83 S.E.2d 1, 
210 Ga. 824. 

Hoppe v. McGee, 192 S.E. 657, 56 
Ga-App. 393—Kalas v. Fay, 120 S. 
E. 28, 31 Ga.App. 109—Atlanta 
Journal Co. v. Knowles, 102 S.E. 
191, 24 GaApp. 745. 

Ill.—Central Illinois Public Service 
Co. v. Deterding, 162 N.E. 865, 331 
Ill. 277—Bolton v. Bolton, 138 N.E. 
158, 306 111. 473. 

Ragen v. Bennigsen, 135 N.E.2d 
128, 10 Ill.App.2d 356—Land v. 
Bachman, 223 IlLApp. 473—Green v. 
O’Day, 217 IlLApp. 103—Parks v. 
Western, 193 IlLApp. 284. 
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necessary to show its legal effect 32 and relevancy, 33 
with sufficient fullness to enable the appellate court 
to determine whether its rejection was prejudicial ; 34 
nor will the court consider a question involving the 


exclusion of documentary evidence unless there 
appears of record such other necessary facts or 
evidence as will enable it to determine the propriety 
of the trial court’s ruling. 35 A different rule may 


Ind —Schultz v. Keel, 106 N.E.2d 254, 
122 Ind.App. 471—Seibold v. Welch, 
135 N.E. 258, 78 Ind.App. 238—Beck 
v. Guardian Casualty & Guaranty 
Co., 127 N.E. 803, 73 Ind.App. 527. 
Iowa.—Rodskier v. Northwestern 

Mut. Life Ins. Co. of Milwaukee, 
Wis., 248 N.W. 295, 216 Iowa 121— 
Jensen v. Sorenson, 233 N.W. 717, 
211 Iowa 354. 

Ky.—Wilson v. Smith, 20 S.lV.2d 472, 
230 Ky. 648. 

Me.—Davis v. Olsen, 157 A. 542. 130 
Me. 473—Gross v. Martin, 148 A. 
680, 128 Me. 445—Sawyer v. Hill- 
grove, 146 A. 705, 128 Me. 230. 

Md.—Councill v. Sun Ins. Office of 
London, 126 A. 229, 146 Md. 137. 
Mass.—Belkus v. Murdoch, 51 N.E.2d 
776, 315 Mass. 86—Posell v. Her- 
scovitz, 130 N.E. 69, 237 Mass. 513. 
Mich.—Grusiecki v. Jaglay, 244 N.W. 
211, 260 Mich. 9 —In re Marx’s Es¬ 
tate, 167 N.W. 976, 201 Mich. 504— 
Showen v. J. L. Owens Co., 148 N. 
W. 666, 1S2 Mich. 264. 

Minn.—Druar v. Ellerbe & Co., 24 N. 
W.2d 820, 222 Minn. 383—Timm v. 
Schneider, 279 N.W. 754, 203 Minn. 

1—Ryan v. Simms, 179 N.W. 683, 
147 Minn. 98—Manning v. Chicago 
Great Western R. Co., 160 N.W. 
787, 135 Minn. 229. 

Mo.—Thomas v. Thomas, 186 S.W. 
993. 

Fidelity Nat. Bank & Trust Co. 
of Kansas City v. Kinsfather, 46 
S.W.2d 238, 226 Mo.App. 462—Ed¬ 
munds v. Cochrane, App., 226 S.W. 
1007—Estes v. Hartford Fire Ins. 
Co., App., 201 S.W. 563—Hopper 
v. Brotherhood of American Yeo¬ 
men, App., 199 S.W. 278—Lint- 
zenich v. Sanguinet, 166 SW. 1076, 
183 Mo.App. 249. 

Neb.—Dolen v. Dolen, 51 N.W.2d 734, 
155 Neb. 347. 

N.J.—Steffler v. Schroeder, 7$ A2d 
485, 12 N.J.Super. 243. 

Arnoff Shoe Co. v. Chicarelli, 50 
A.2d 834, 135 N.J.Law 141. 

Baron v. Baron, 167 A. 675, 11 
N.J.Misc. 663—Smith v. Public 
Service Ry. Co., 130 A. 439, 3 N.J. 
Misc. 993, affirmed 132 A. 923, 102 
N.J.Law 724. 

N.M.—Martin v. Village of Hot 
Springs, 282 P. 273, 34 N.M. 411. 
N.Y.—Cohen v. Covelli, 94 N.Y.S.2d 
782, 276 App.Div. 375, reargument 
and appeal denied 95 N.Y.S.2d 905, 
276 App.Div. 1011—National Fire 
Ins. Co. of Hartford, Conn. v. 
Shearman, 227 N.Y.S. 522, 223 App. 
Div. 127. 

Victor v. Kingsley, 163 N.Y.S. 71. 
Ohio.—Socony-Vacuum Oil Co. v. 
Marshall, App., 137 N.E.2d 703— 
Vukovic v. Walnut Grove Country 


Club, App., 124 N.E.2d 463—Riddle 
v. Riddle, 175 N.E. 757, 38 Ohio 
App. 132. 

Okl.—Security Bank & Trust Co. v. 

State ex rel. Thomas, 297 P.2d 922. 
Or.—Hammer v. Campbell Automatic 
Safety Gas Burner Co., 144 P. 396, 
74 Or. 126. 

Pa—Brody v. Metropolitan Life Ins. 
Co., 51 A.2d 611, 356 Pa. 139— 
Haughney v. Gannon, 118 A. 427, 
274 Pa. 443. 

R. I.—Saunders v. Kenyon, 159 A 824, 
52 R.I. 221. 

S. C.—Dinkins v. Robbins, 21 S.E.2d 
10, 200 S.C. 475—Jackson v. Carter, 
121 S.E. 559, 128 S.C. 79. 

Tex.—F. H. Woodruff & Sons v. 
Schuster, Civ.App., 248 SW.2d 196 
—Hinton v. Uvalde Paving Co., 
Civ.App., 118 S.W.2d 317, error re¬ 
fused—Skinner v. Vaughan, Civ. 
App., 103 S.W. 2d 454—Miller v. 
Dunagan, Civ.App., 99 S.W.2d 434 
—Bullock & Blassingame v. St. 
Louis Southwestern Ry. Co. of 
Texas, Civ.App., 18 S.W.2d 7 22 — 
Kaker v. Giles, Civ.App., 269 SW. 
151—Lancaster v. Bush, Civ.App., 
267 S.W. 339. 

Vt—Lowell v. Wheeler’s Estate, 112 
A. 361, 95 Vt. 113—Douglass & 
Varaum v. Village of Morrisville, 
95 A 810, 89 Vt. 393. 

Wyo.—Cronberg Bros. v. Johnson, 
208 P. 446, 29 Wyo. 11. 

4 C.J. p 73 note 9. 

Depositions 

(1) The exclusion of a deposition 
not properly set forth in the record 
will not be considered on appeal. 
Ala—Rosebrook v. Martin, 76 So. 
950, 200 Ala 592. 

Cal.—In re Wineteer’s Estate, 167 P. 
516, 176 C. 28. 

Paulin v. Paulin, 102 P.2d 809, 39 
C.A2d 180. 

Ga.—Tennville Banking Co. v. Con¬ 
tinental Trust Co., 134 S.E. 778, 
162 Ga 766, answers to certified 
questions conformed to 136 S.E. 
323, 36 GaApp. 156. 

Continental Trust Co. v. Bank of 
Harrison, 136 S.E. 319, 36 GaApp. 
149. 

Ind.—Ferger v. Interprovincial Flour 
Mills, 140 N.E. 450, 80 Ind.App. 
248. 

Ky.—Grimes v. Thompson, 289 SW. 
290, 217 Ky. 389. 

Mo.—Heinbach v. Heinbach, 170 S. 
W. 1143, 262 Mo. 69—Williams v. 
Williams, 168 S.W. 616, 259 Mo. 
242. 

R.I.—Cranston Print Works Co. v. 
American Telephone & Telegraph 
Co., 110 A 419, 43 R.I. 88. ( 
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(2) Before appellant can success¬ 
fully complain of a ruling of the 
court excluding an answer given in 
the deposition, the answer to the 
question must be incorporated in the 
record on appeal in order that the 
appellate court may pass on the ma¬ 
teriality thereof. 

Cal.—Loeb v. Kimmerle, 9 P.2d 199 
215 C. 143. 

(3) Objections to questions in dep¬ 
ositions not in the record could not 
be considered on appeal. 

Mo.—Pope v. Missouri Pac. Ry. Co 
175 SW. 955. 

(4) Exclusion of the deposition of 
defendant offered to contradict de¬ 
fendant’s testimony at the trial 
could not be reviewed, where there 
was nothing in the record authenti¬ 
cating the paper offered as a deposi¬ 
tion. 

Mo.—Stimson v. Brinkman, App., 190 
SW. 646. 

(5) Error in excluding a deposi¬ 
tion can be reviewed without a 
statement in the abstract as to what 
appellant expected to prove, where 
the deposition was before the court 
for review and showed what would 
be proved. 

Iowa.—Jensen v. Sorenson, 233 NW 
717, 211 Iowa 354. 

32. Md.—Whisner v. Whisner, 89 A 
393, 122 Md. 195. 

33. Mo.—Edmunds v. Cochrane, 
App., 226 SW. 1007. 

34. Ariz.—Otero v. Otero, 90 P. 601, 
11 Ariz. 260. 

Cal.—Kekich v. Blum, 111 p.2d 411 
43 C.A.2d 525. 

Ga.—Shockley v. Morgan, 29 S.E. 
694, 103 Ga. 156. 

Md.—Riley v. Naylor, 16 A2d 857, 
179 Md. 1. 

Mass.—Baker v. Rosen, 122 N.E.2d 
895, 331 Mass. 763—Lane v. Ep- 
inard, 63 N.E.2d 463, 318 Mass. 
664. 

Minn.—Schall v. Northland Motor 
Car Co., 143 NW. 357, 123 Minn. 
214. 

Or.—Bach v. Chezen, 124 P.2d 710, 
168 Or. 535. 

4 C.J. p 74 note 11. 

35. Cal.—Schwartz v. Fay, 119 P.2d 
979, 48 C.A.2d 446. 

Conn.—Seney v. Trowbridge, 16 A.2d 
573, 127 Conn. 284. 

III.—Bolton v. Bolton, 138 N.E. 158, 
306 Ill. 473. 

Mo.—Simpson Advertising Service 
Co. v. Manufacturers’ & Merchants’ 
Ass'n of St. Louis, 51 S.W.Sd 1019, 
330 Mo. 1049. 

N.J.—'Weiss v. Stelling, 32 A.2d 291, 
130 N.J.L&W 2 35. 
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a Pply> however, where it is not necessary to con¬ 
sider the contents of the particular documents of¬ 
fered. 35 * 5 

(3) Exclusion of Oral Testimony 

The general rule, subject to certain exceptions, is 
that an appellate court will not consider an alleged error 
in the exclusion of an answer to a propounded question 
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where the record fails to set out such question and the 
expected answer. 

Error of the trial court in refusing to allow a 
witness to answer a question is not presented for 
review where the record does not set out the ques¬ 
tion 36 and show what the answer would have been, 
or what was proposed to be proved by the question 
asked, 37 so that the appellate court may determine 


R.I.—La France v. Moquin, 141 A 
307, 49 R.I. 151. 

Tex.—Field v. Sosby, Civ.App., 226 
S.W.2d 484, error refused—Horton 
v. Gibson, Civ.App., 274 S.W. 292— 
Hopkins v. King, Civ.App., 204 S. 
W. 360. 

Effect of withdrawal of deposition 
A complaint on writ of error of 
the withdrawal of a deposition, 
which was withdrawn upon motion 
made five days before the with¬ 
drawal, does not require considera¬ 
tion, where the effect caused by the 
withdrawal was not shown, and the 
bill of exceptions does not contain 
the deposition. 

Ill.—Bolton v. Bolton, 138 N.E. 158, 
306 Ill. 473. 

3&5 Md.—Haile v. Dinnis, 40 A2d 
363, 184 Md. 144. 

Identification of handwriting 1 

Where material question was 
whether plaintiff actually kept de¬ 
ceased’s books as part of clerical and 
secretarial work for which he was 
seeking compensation from de¬ 
ceased’s estate, in order that court 
of appeals may determine whether 
erroneous exclusion of books, offered 
to show that all entries therein were 
in deceased’s handwriting, was re¬ 
versible, it was not necessary for 
court to consider their contents, and 
therefore court could rule that the 
exclusion was prejudicial even 
though the books were not included 
in the record. 

Md.—Haile v. Dinnis, supra. 

36. Ala.—-Williams v. Alabama Fuel 
& Iron Co., 102 So. 136, 212 Ala. 
159. 

Bynum v. Terry, 77 So. 929, 16 
Ala.App. 335. 

Colo.—Read v. Micek, 94 P.2d 452, 
105 Colo. 35. 

Conn.—Deacy v. McDonnell, 38 A.2d 
181, 131 Conn. 101. 

Idaho.—McShane v. Quillin, 277 P. 
554, 47 Idaho 542—Mabbett v. 

Mabbett, 202 P. 1057, 34 Idaho 611. 
Ill.—Long v. Brink, 187 N.E. 508, 353 
Ill. 549. 

Klukas v. Union Life Ins. Co., 
109 N.E.2d 385, 348 Ul.App. 553. 
Kan.—In re Lightfoot’s Estate, 182 
P.2d 887, 163 Kan. 369. 

Md.—Thomas v: Baltimore Transit 
Co., 127 A2d 128. 

Mich.—Fulton v. Ewing, 67 N.W.2d 
441, 336 Mich. 51. 

Mo.—Hill v. Harvey, 201 S.W. 535- 


Pope v. Missouri Pac. Ry. Co., 175 
S.W. 955. 

Newkirk v. City of Tipton, 136 
S.W. 2d 147, 234 Mo.App. 920— 

Robison v. Chicago Great Western 
R. Co., App., 66 S.W.2d 180. 

Ohio.—Doney v. Harrison, App., 102 
N.E.2d 610—Larimore v. Brown, 
App., 57 N.E.2d 313. 

4 C.J. p 74 note 13. 

Interrogatories 

Objection to a deposition and mo¬ 
tion to exclude the answer of de¬ 
ponent, because not responsive to an 
interrogatory, could not be consid¬ 
ered, where such interrogatory was 
not set out in the bill of exceptions. 
Ala—Bynum v. Terry, 77 So. 929, 16 
Ala App. 335. 

Tex.—Reeves v. Houston Oil Co. of 
Tex., Civ.App., 230 S.W.2d 255, er¬ 
ror refused no reversible error. 
37. U.S.—Sacramento Suburban Fruit 
Lands Co. v. Soderman, C.C.A.Cal., 
36 F.2d 934. 

Ala—Atlanta Life Ins. Co. v. Can¬ 
ady, 143 So. 561, 225 Ala. 377— 
Feore v. Trammel, 104 So. 808, 213 
Ala 293. 

Steverson v. W. C. Agee & Co., 
70 So. 298, 14 Ala.App. 448—Look¬ 
out Fuel Co. v. Phillips, 66 So. 946, 
11 AlaApp. 657. 

Ark.—Wallace v. Riales, 234 S.W.2d 
199, 218 Ark. 70—Bridges v. Har¬ 
old L. Schaefer, Inc., 179 S.W.2d 
176, 207 Ark. 122—Gray v. Gray, 
133 S.W.2d 874, 199 Ark. 152— 
Johnson v. Missouri Pac. R. Co., 
269 S.W. 67, 167 Ark. 660—Plunk- 
ett-Jarrell Grocer Co. v. Johnson, 
206 S.W. 677, 137 Ark. 615—Lin¬ 
coln Reserve Life Ins. Co. v. Smith, 
203 S.W. 698, 134 Ark. 245—Bush v. 
Curry, 199 S.W. 375, 131 Ark. 237— 
Lincoln Reserve Life Ins. Co. v. 
Morgan, 191 S.W. 236, 126 Ark. 
615. 

Cal.—Loeb v. Kimmerle, 9 P.2d 199, 
215 C. 143. 

Blackburn v. Union Oil Co. of 
Cal., 204 P.2d 69, 90 C.A2d 775- 
Travelers Fire Ins. Co. v. Brock & 
Co., 85 P.2d 904, 30 C.A.2d 115— 
Swearingen v. Dill, 68 P.2d 388, 21 
C.A.2d 151—Blodgett v. Merritt 
Annex Oil Co., 65 P.2d 123, 19 C. 
A 2d 169—Carleton v. Bonham, 214 
P. 503, 60 C.A 725. 

Ga—Rogers v. Condon, Graham & 
Milner, 87 S.E 397, 144 Ga 390- 
City of Atlanta v. Nelson, 82 S.E. 
899, 142 Ga 324. 
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Dixie Freight Lines v. Transpor¬ 
tation, Inc., 187 S.E. 281, 53 Ga 
App. 832—Clark v. Western & A 
R. R., 152 S.E. 847, 41 Ga.App. 
317—Gilpin v. State Highway 
Board, 146 S.E. 651, 39 Ga.App. 
238—Central Georgia Transmission 
Co. v. Storer, 85 S.E. 498, 17 Ga. 
App. 55. 

Hawaii.—Hanu v. Yamaichi, 29 Ha¬ 
waii 564. 

Idaho.—Mabbett v. Mabbett, 202 P. 
1057, 34 Idaho 611. 

Ill-—Fugett v. Murray, 35 N.E 2d 
946, 311 Ill.App. 323—Whyte v. 
Rogers, 24 N.E.2d 745, 303 Ill.App. 
115—Scofield v. Wabash Ry. Co., 
214 Ill.App. 353. 

Ind.—Piggly-Wiggly Stores v. Low- 
enstein, 147 N.E. 771, 197 Ind. 62. 

Iowa.—Johnson v. Johnson, 65 N.W. 
2d 157, 245 Iowa 1216—McKinney 
v. Clark Brown Grain Co., 7 N.W. 
2d 798, 232 Iowa 1235—Olson v. 
New York Life Ins. Co., 295 N.W. 
833, 229 Iowa 1073—Mitchell v. 
Automobile Underwriters of Des 
Moines, 281 N.W. 832, 225 Iowa 
906—Pearson v. Butts, 276 N.W. 
65, 224 Iowa 376—Campfield v. 

Rutt, 235 N.W. 59, 211 Iowa 1077- 
Morrow v. Downing, 232 N.W. 483, 
210 Iowa 1195—In re Johnson’s 
Estate, 232 N.W. 282, 210 Iowa 
891—Anderson v. Ft. Dodge, D. M. 
& S. R. Co., 226 N.W. 151, 208 
Iowa 369—Vorpahl v. Southern 
Surety Co., 223 N.W. 366, 208 Iowa 
348—First State Bank of Riverside 
v. Tobin, 215 N.W. 767, 204 Iowa 
456—Larson v. Stanton State 
Bank, 208 N.W. 726, 202 Iowa 333 
—Schooley v. Efnor, 209 N.W. 408, 
202 Iowa 141—Sexton v. McCor¬ 
mick, 191 N.W. 358—Reynolds & 
Heitsman v. Henry, 185 N.W. 67, 
193 Iowa 164—Jacobs v. City of 
Cedar Rapids, 164 N.W. 891, 181 
Iowa 407—In re Crissick's Will, 
156 N.W. 415, 17 Iowa 397—Whit¬ 
ney v. Sioux City, 154 N.W. 497, 
172 Iowa 336—Sullenharger v. 
Ahrens, 150 N.W. 71, 168 Iowa 288 
JTames v. Fairall, 148 N.W. 1029, 
168 Iowa 427. 

Kan.—Wendtlandt v. National Co¬ 
op. Refinery Ass’n, 215 P.2d 209, 
168 Kan. 619—In re Gereke’s Es¬ 
tate, 195 P.2d 323, 165 Kan. 249- 
In re Lightfoot’s Estate, 182 P.2d 
887, 163 Kan. 369—Popp v. Wil¬ 
helm, 96 P.2d 620, 150 Kan. 753— 
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Jones v. City of Kingman, 168 P. 
1099, 101 Kan. 625. 

Ky.—Frend v. GI video, 24 S.W. 2d 
915, 233 Ky. 38—Doyle v. Schafer, 
14 S.W.2d 413, 228 Ky. 83—Glens 
Palls Ins. Co. v. Jacobs, 13 S.W.2d 
1040, 227 Ky. 741, 76 A.L.R. 1170— 
Bayless v. Hughes’ Ex’rs, 278 S.W. 
162, 212 Ky. 56—Walker v. Rogers, 
273 S.W. 439, 209 Ky. 619. 

Me.—Selberg v. Bay of Naples, 157 
A. 856. 130 Me. 492. 

Mass.—Green way Wood Heel Co. v. 
John Shea Co., 46 N.R2d 746, 313 
Masa 177—Falk v. Falk, 181 N.E. 
715, 279 Mass. 530—Rome v. John¬ 
son, 174 N.E. 716, 274 Mass. 444- 
Chase v. Chase, 171 N.E. 651, 271 
Mass. 485—Mackintosh v. Cioppa, 
139 N.E. 445, 245 Mass. 152—Mc- 
Menimon v. Snow, 106 N.E. 863, 
219 Masa 231. 

Mich.—Fulton v. Ewing, 57 N.W.2d 
441, 336 Mich. 51—Gilchrist v. Gil¬ 
christ, 52 N.W.2d 531, 333 Mich. 
275—Henning v. McEuen, 50 N.W. 
2d 734, 332 Mich. 104—Kerns v. 
Kerns, 5 N.W.2d 552, 303 Mich. 23 
—Michiana Shores Estates v. Rob¬ 
bins, 2S7 N.W. 547, 290 Mich. 384. 

Miss.—In re Reinecke's Estate, 83 
So.2d 438—Ross v. Biggs, 40 So.2d 
293, 206 Misa 542—Boggan v. 

Scruggs, 29 So.2d 86, 200 Miss. 747 
—Martin v. Gill, 181 So. 849, 182 
Misa 810. 

Mo.—Hebenheimer v. City of St. 
Louis, 189 S.W. 1180, 269 Mo. 92. 

State ex rel. State Highway 
Commission ▼. BaumhofC, 93 S.W. 
2d 104, 230 MowApp. 1030—Robison 
v. Chicago Great Western R. Co., 
App., 66 S.W.2d 180—Gammon v. 
McDowell, 235 S.W. 461, 208 Mo. 
App. 616—Hill v. Harvey, App-, 201 
S.W. 535. 

Neb.—Snyder v. Lincoln, 45 N.W.2d 
749, 153 Neb. 611—In re Wood¬ 
ward's Estate, 23 N.W.2d 75, 147 
Neb. 270—Gugelman v. Kansas 
City Life Ins. Co., 289 N.W. 842, 
137 Neb. 41L 

N.C.—Hatcher v. Clayton, 88 S.E.2d 
104, 242 N.C. 450—Peek v. Wacho¬ 
via Bank & Trust Co., 86 S.E.2d 
745, 242 N.C. 1—Hege v. Sellers, 
84 S.R2d 892, 241 N.C. 240—Lee 
v. Atlantic Coast Line R. Co., 75 
S.E.2d 143, 237 N.C. 357—Crouse v. 
Crouse, 73 S.R2d 922, 236 N.C. 763 
—Whiteheart v. Grubbs, 60 S.E 2d 
101, 232 N.C. 236—Carruthers v. 
Southern Ry. Ca, 59 S.E.2d 782, 232 
N.C. 183—Martin v. Currie, 53 S. 
R2d 447, 230 N.C. 511—Carolina 
Coach Co. v. Central Motor Lines, 
50 S.R2d 909, 229 N.C. 650—Poolfe 
v. Gentry, 49 £.E2d 464, 229 N.C. 
266—'Williams v. Young, 42 S.E.2d 
592, 227 N.C. 472—McCorkle v. 
Beaty, 38 S.R2d 102, 226 N.C. 338 
—Jefferson Standard, Life Ins; Co. 

Boogber, 35 S.E2d 493, 225 N.C 
493—JJrfuicis v. Francis, 26 S.E.2d 
907, 223 N.C 401—Currln v. Currln, 


15 S.E.2d 279, 219 N.C. 815—Simp¬ 
son v. American Oil Co., 14 S.E.2d 
638, 219 N.C. 595—In re Redding’s 
Will, 5 S.E.2d 544, 216 N.C. 497— 
Hammond v. Williams, 3 S.E.2d 
437, 215 N.C. 657—Aydlett v. Caro¬ 
lina By-Products Co., 2 S.E.2d 881, 
215 N.C. 700—J. & E. Stevens Co. 
v. Mooneyham, 189 S.E. 780, 211 
N.C. 291—Tide Water Power Co. v. 
Cross, 188 S.E. £59, 210 N.C. 844- 
In re Wilder’s Will, 171 S.E. 611, 
205 N.C. 431—Miller v. Charlotte 
Coco-Cola Bottling Co., 1C9 S.E. 
194, 204 N.C. 608—Yelton v. Mc¬ 
Kinney, 167 S.E 70, 203 N.C. 785— 
Allman v. Southern Ry. Co., 166 
S.E. 891, 203 N.C. 660—'Buckner v. 
Black Mountain Ry. Co., 143 S.E. 
216, 195 N.C. 654—Hamlet Ice Co. 
v. J. A. Jones Const. Co., 139 S.E. 
771, 194 N.C. 407—Mason v. Town 
of Andrews, 138 S.E. 341, 193 N. j 
C. 854—Blevins v. Norfolk & W. 
Ry. Co., 114 S.E. 298, 184 N.C. 324 
—Gibson v. Terry, 97 S.E. 485, 176 
N.C. 533—Brimmer v. M. EL Brim¬ 
mer Co., 93 S.E 984, 174 N.C. 435 
—Rawls, Tingle & Co. v. Norfolk 
Southern R. Co., 90 S.E. 116, 172 
N.C. 211—Schas v. Equitable Life 
Assur. Society of United States, 
87 S.E. 222, 170 N.C. 420, Ann.Cas. 
1918A 679—Lynch v. Carolina Ve¬ 
neer Co., 85 S.E. 289, 169 N.C. 169 
—Bryant Timber Co. v. Tilghman 
Lumber Co., 84 S.E. 765, 168 N.C. 
454—Brinkley & Lassiter v. Nor¬ 
folk Southern R. Co., 84 S.E. 700, 
168 N.C. 428—Wallace v. Barlow, 
81 S.E. 924, 165 N.C. 676. 

Ohio.—Foureman v. Foureman, 80 N. 
E.2d 266, 82 Ohio App. 380—Mc¬ 
Ginnis v. Walker, App., 40 N.E.2d 
488. 

Okl.—Taylor v. Davis, 185 P.2d 444, 
199 Okl. 260—Thompson v. Lind- 
ley, 101 P.2d 848, 187 Okl. 175. 

Or.—Hill v. McCrow, 170 P. 306, 88 
Or. 299—Strieker v. Portland Ry., 
Light & Power Co., 155 P. 1195, 79 
Or. 526—Mowrey v. Bouton, 154 
P. 897, 79 Or. 182—Hammer v. 
Campbell Automatic Safety Gas 
Burner Co., 144 P. 396, 74 Or. 126. 

Pa.—Bills v. Zitterbart, 69 A,2d 78, 
363 Pa. 207—Spitzer v. Philadel¬ 
phia Transp. Ca, 36 A2d 503, 348 
Pa. 548. 

Cockcroft v. Metropolitan Life 
Ins. Co., 3 A.2d 184, 133 Pa.Super. 
598. . - 

R. I.—Antociccio v. Stanley, 191 A. 
498, 58 R.I. 118. 

S. C.—Legrande v. Legrande, 182 S.R 
432, 178 S.C. 230. 

Tenn.—City of Nashville v. Drake, 
281 S.W.2d 681—Holliston Mills of 
Tennessee v. McGuffin, 145 S.W.2d 
1, 177 Tenn. 1, rehearing denied 
146 S.W.2d 357, 177 Tenn. 1.’ 

City of Kingsport v. Lane, 243 
S.W.2d 289, 35 Tenn.App. 188— 
Yellow Bus Line r. Brenner, 213 
S.W. 2d 626, 31 Tenn. App. 209— 
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Smith v. ^Etna Life Ins. Co., 147 
S.W.2d 1058, 24 Tenn.App. 570- 
Fortune v. McGinn, 134 S.W T .2d 
£98, 23 Tenn.App. 504, rehearing 
denied 139 S.W.2d 256, 24 Tenn. 
App. 36—Rice-Stix Dry Goods Co. 
v. Self, 101 S.W.2d 132, 20 Tenn. 
App. 498—Allen v. Melton, 99 S. 
W.2d 219, 20 Tenn.App. 387—Har- 
riman & Northeastern Railroad Co. 
v. McCartt, 15 Tenn.App. 109— 
Potts v. Leigh, 15 Tenn.App. 1— 
Markland v. Elizabethton Gen. 
Hospital, 5 Tenn.App. 519. 

Tex.—Gulf Paving Co. v. Lofstedt, 
188 S.W.2d 155, 144 Tex. 17. 

Texas Employers’ Ins. Ass’n v. 
Brock, Com.App., 36 S.W.2d 704— 
Schaffner v. Consolidated Oil Co. of 
Texas, Com.App., 293 S.W. 159. 

Cruse v. Daniels, ClvApp., 293 
S.W. 2d 616, error refused no re¬ 
versible error—Johnson v. Allen, 
Civ.App., 285 S.W.2d 771—City of 
Corsicana v. Marino, Civ.App., 282 
S.W.2d 720—Thompson v. Keene, 
Civ.App., 281 S.W.2d 167, error re¬ 
fused no reversible error—Henne- 
berger v. Sheahan, Civ.App., 278 
S.W.2d 497, error refused no re¬ 
versible error—Taylor v. Taylor, 
Civ.App., 272 S.W.2d 636, error re¬ 
fused no reversible error—Brad¬ 
ford v. Magnolia Pipe Line Co., 
Civ.App., 262 S.W.2d 242—Mollina¬ 
ry v. Karam, Civ.App., 257 S.W.2 d 
886—Hayman v. Dowda, Civ.App., 
233 S.W.2d 466—Fisher v. Leach, 
Civ.App., 221 S.W.2d 384, refused 
no reversible error—Gowan v. 
Reimers, Civ.App., 220 S.W.2d 331, 
error refused no reversible error 
—Johnson v. Poe, Civ.App., 210 S. 
W.2d 264, error refused no revers¬ 
ible error—Texas Lloyds v. Laird, 
Civ.App., 209 S.W.2d 937, error dis¬ 
missed—Gray v. Mills, Civ.App., 
206 S.W.2d 278, affirmed 210 S.W. 
2d 985, 147 Tex. 33—Trinity Uni¬ 
versal Ins. Co. v. Daniel, Civ.App., 
202 S.W.2d 266—Hoskins v. Car¬ 
penter, Civ.App., 201 S.W.2d 606, 
refused no reversible error—Pat¬ 
terson v. Edwards, Civ.App., 184 
S.W.2d 705—Culwell v. Shann, Civ. 
App., 184 S.W.2d 537—Cushenberry 
v. Profit, Civ.App., 153 S.W.2d 291, 
error refused—Nunn v. Daly, Civ. 
App., 150 S.W.2d 834, error dis¬ 
missed, Judgment correct—Em¬ 
mons v. Texas & P. Ry. Co., Civ. 
App., 149 S.W.2d 167, error dis¬ 
missed, judgment correct—Nie¬ 
mann v. Garcia,, Civ.App., 144 S.W. 
2d 62 l x error dismissed, judgment 
correct—Newberry v. Campbell, 
Civ.App., 142 S.W.2d 318—Eakin v. 
Glenn, Civ.App., 141 S.W.2d 480— 
Martinea v. Pena, Civ.App., 139 S. 
W.2d 337, error dismissed, judg¬ 
ment cerrect-^-Hartford Accident & 
Indemnity Co. v« . Harris, Civ.App, 
138 S.W.2d 277— Bishop v» Schar- 
bauer, Civ.App., 122 S.W.2d 351— 
Johnson- v; . Johnson* Civ.App.,- 118 
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whether the proposed testimony is material; 38 and 
merely stating the grounds on which the court ex¬ 
cluded the answers is insufficient. 39 

Where the record shows that excluded testimony 
was offered for a particular purpose, it cannot be 
contended in the appellate court that it was ad¬ 
missible for another purpose. 39 * 5 

The rule that an exception will not be sustained to 
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the exclusion of testimony, unless it appears what 
the testimony would hare been, has been held not 
to apply to the exclusion of testimony of a wit¬ 
ness, offered as an expert, solely on the ground that 
he was not qualified as an expert, 40 or where the 
trial court rules out an entire line of competent evi¬ 
dence, or holds that a witness is incompetent, and 
refuses to hear him at all, 41 or where the court re- 


S.W.2d 338, error dismissed—Mc¬ 
Combs v. Stewart, Civ.App. f 117 S. 
W.2d 869—Meyer v. Gillespie 
County, Civ.App., 109 S.W.2d 220. 
error dismissed—Alamo Downs, 
Inc., v. Briggs, Civ.App., 106 S.W. 
2d 733, error dismissed—Texas 
State Bank & Trust Co. v. St. John, 
Civ.App., 103 S.W. 2d 1104, error 
dismissed—American Nat. Ins. Co. 
v. Vasquez, Civ.App., 103 S.W.2d 
817, error dismissed—Luhning v. 
Stewart, Civ.App., 103 S.W.2d 184, 
affirmed 131 S.W.2d 824, 134 Tex. 
23—Coleman v. Klein, Civ.App., 97 
S.W.2d 265, error dismissed—Joy 
v. Craig, Civ.App., 94 S.W.2d 524, 
error dismissed—Meeker v. Phil¬ 
lips Petroleum Co., Civ.App., 94 S. 
W.2d 186—Goeke v. Baumgart, Civ. 
App., 92 S.W.2d 1047—McEwen v. 
Texas & P. Ry. Co., Civ.App., 92 
S.W.2d 308—Carter v. Green, Civ. 
App., 64 S.W.2d 1069—Connellee v. 
Magnolia Petroleum Co., Civ.App., 
54 S.W.2d 577—Olivas v. El Paso 
Electric Co., Civ.App., 64 S.W.2d 
154—S. H. Kress & Co. v. Brashier, 
Civ.App. f 50 S.W.2d 922—Brigman 
v. Holt & Bowers, Civ.App., 32 S. 
W.2d 220—Stout v. Sommers, Civ. 
App., 28 S.W.2d 247, affirmed Som¬ 
mers v. Stout, Com.App., 44 S.W. 
2d 901—White v. Beaumont Imple¬ 
ment Co., Civ.App., 21 S.W.2d 559— 
Clifton Mercantile Co. v. Haver- 
bekken Bros., Civ.App., 17 S.W.2d 
856—King v. King's Unknown 
Heirs, Civ.App., 16 S.W.2d 160, re¬ 
versed on other grounds, Com.App., 
34 S.W.2d 804—Huff v. Reber, Civ. 
App., 13 S.W.2d 995—Norville v. 
Clark, Civ.App., 8 S.W.2d 327— 
Knox v. Stephens County, Civ. 
App., 284 S.W. 691—Key v. Bram- 
mer, Civ.App., 283 S.W. 924—Ben¬ 
son v. Gregston, Civ.App., 253 S.W. 
684—Wilson v. Enfield, Civ.App., 
249 S.W. 531—Donigan v. Emmert, 
Civ^App., 239 S.W. 659, dismissed 
for want of jurisdiction—Fire¬ 
man’s Ins. Co. v. Jesse French 
Piano & Organ Co., Civ.App., 187 
S.W. 691—Fox v. Houston & T. C. 
Ry. Co., Civ.App., 186 S.W. 852— 
Yeatts v. St. Louis Southwestern 
Ry. Co. of Texas, Civ.App., 184 S. 
W. 636, error dismissed Yeates.v. 
St. Louis Southwestern R.»Co. of 
Texas, Com.App., 244 S.W. 503. 
Vt.— Flint v. Davis, 8 A.2d 671, 110 
Vt. 401. 


Va.—Southside Transp. Co. v. Com¬ 
monwealth, 161 S.E. 895, 157 Va. 
699—Settle v. Browning, 133 S.E. 
769, 145 Va. 307—Fardis & Bou- 
douris v. E. I. Du Pont De Ne¬ 
mours & Co., 96 S.E. 164, 123 Va. 88 
—Stewart & Quinn v. Rogers & 
Defrees, 86 S.E. 161, 117 Va. 836. 
Wash.—Kellogg v. Wilcox, 283 P.2d 
677, 46 Wash.2d 558, rehearing de¬ 
nied 286 P.2d 114, 46 Wash.2d 558 
—Le Doux v. Seattle North Pac. 
Shipbuilding Co., 195 P. 1006, 114 
Wash. 632. 

W.Va.—Utt v. Herold, 34 S.E.2d 357, 
127 W.Va. 719—Price Hill Colliery 
Co. v. Pinkney, 122 S.E. 434, 96 W. 
Va. 74—Wilson v. Fleming, 109 
S.E. 810, 89 W.Va. 553—Davis v. 
Laurel River Lumber Co., 101 S.E. 
447, 85 W.Va. 191. 

Wyo.—Padlock Ranch v. Smith, 267 
P. 512, 38 Wyo. 393. 

4 C.J. p 74 note 14. 

Otherwise on cross-examination see 
infra § 1170. 

Statement or offer by counsel 

(1) Order excluding testimony not 
brought into the record, but merely 
proffered by counsel without any fur¬ 
ther showing that witness actually 
would have testified in conformity 
with such proffer, was not review- 
able on appeal. 

Kan.—Rusch v. Phillips Petroleum 
Co., 180 P.2d 270, 163 Kan. 11. 

(2) Mere statement of counsel as 
to what he wished to show is not 
sufficient. 

Tenn.—Smith v. &tna. Life Ins. Co., 
147 S.W.2d 1058, 24 Tenn.App. 570. 

(3) Bill of exceptions relating to 
ruling sustaining objection to admis¬ 
sion of testimony was sufficient al¬ 
though counsel stated to court what 
he expected to prove rather than of¬ 
fering the evidence of the witness as 
to what he would testify. 

Tex.—Bishop v. Scharbauer, Civ.App., 
122 S.W.2d 351. 

Sufficient showing 

(1) A bill of exception to exclu¬ 
sion of evidence, stating what the 
answer would have been, is review- 
able. 

Tex—Schaffner v. Consolidated Oil 
Co. of Texas, Com.App., 293 S.W. 
159. 

(2) Although the record did not 
show what the answers of the wit¬ 
nesses would have been, the exclu¬ 
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sion may be reviewed when the trial 
court knew and fully understood 
what testimony was to be elicited, 
and on motion for new trial plaintiff 
asked permission to call the witness¬ 
es whose testimony was excluded, 
and defendant agreed that their tes¬ 
timony would be as claimed. 

Va.—Jeff re ss v. Virginia Ry. & Pow¬ 
er Co., 104 S.E. 393, 127 Va. 694. 

4 C.J. p 74 note 14 [g]. 

38. Cal.—Deeble v. Stearns, 186 P. 

2d 173, 82 C.A.2d 296. 

Ga.—Jackson v. Sanders, 33 S.E.2d 
711, 199 Ga. 222, 159 A.L.R. 638. 
N.C.—Gibson v. Woodmen of World 
Life Ins. Soc., 9 S.E.2d 15, 217 
N.C. 564—Hammond v. Williams, 
3 S.E.2d 437, 215 N.C. 657. 

N.D.—Busdicker v. Peoples Opinion 
Printing Co., 272 N.W. 331, 67 N. 
D. 431. 

Or.—Kulisch v. Stewart, 71 P.2d 796, 
157 Or. 382. 

Pa.—Societa Palmolese Di Protezi- 
one E. Beneflcenza v. Maiale, 17 A. 
2d 925, 143 Pa.Super. 403—Cock¬ 
croft v. Metropolitan Life Ins. Co., 
3 A.2d 184, 133 Pa.Super. 598. 
Tenn.—Holliston Mills of Tennessee 
v. McGuffin, 145 S.W.2d 1, 177 
Tenn. 1, rehearing denied 146 S. 
W.2d 357, 177 Tenn. 1. 

Vt.—Duprat v. Chesmore, 110 A. 305, 
94 Vt. 218. 

Wis.—Drexler v. Zohlen, 257 N.W. 

675, 216 Wis. 483. 

4 C.J. p 76 note 15. 

It is not enough to Show the gen- 
oral tenor of the offered evidence, 
but the showing must be specific so 
that the reviewing court may see 
from the record itself whether the 
offered evidence would be material 
and whether its exclusion was prej¬ 
udicial. 

Miss.—Martin v. Gill, 181 So. 849, 
182 Miss. 810. 

Record held sufficient 
N.J.—Simon v. Graham Bakery, 111 
A.2d 884, 17 N.J. 525. 

38. Ind.—Vandalia R. Co. v. Keys, 
91 N.E. 173, 46 Ind.App. 353. 

39.5 I1L—Hairgrove v. City of Jack¬ 
sonville, 8 N.E.2d 187, 366 Ill. 163. 

4a Masa—Muskeget Island Club v. 
Nantucket, 70 N.E. 61, 185 Masa 
303. 

4 C.J. p 76 note 20. 

41. Ark.—Powell Bros. Truck Lines 



4A C.J.S. 


§§ 1169-1170 APPEAL & ERROR 

fuses even to allow the question to be propounded, 12 
or where the question itself indicates what the an¬ 
swer would be, 43 and discloses its competency and 
materiality, 44 or where the excluded answer is 
otherwise made apparent on the record ; 45 nor does 
the general rule, it is held, apply to a case where the 
exceptant is cross-examining the witness of his ad¬ 
versary, as discussed infra § 1170. 

§ 1170. Admissibility on Cross-Examination 

As a general rule in order that rulings as to the ad¬ 
missibility of evidence on cross-examination may be con¬ 
sidered on appeal the record must set forth the evidence 
offered on cross-examination as well as the evidence in 
chief relating thereto. On exclusion of an answer, how¬ 
ever, it is not ordinarily necessary that the record set 
forth what such answer would have been. 

Rulings as to the admissibility of evidence on 


cross-examination will not be reviewed on appeal 
where the record does not set forth the evidence 
offered on cross-examination 45 - 50 and enough of 
the testimony in chief to enable the court to see 
that the rulings objected to were erroneous; 46 nor 
will an objection to the latitude of cross-examina¬ 
tion be considered on appeal unless it is sustained 
by the record. 47 

Although there is authority to the contrary, 47 - 5 
the general rule requiring the record to show what 
the expected answer would have been in order to 
permit the court to review the exclusion of such 
answer, discussed supra § 1169 c, does not ordinarily 
apply to the exclusion of an answer during the cross- 
examination of the witness, 48 except where the 
testimony on cross-examination is taken by deposi¬ 
tion. 48 - 5 Likewise, the general rule that, in order 


v. Barnett, 109 S.W.2d 673, 194 Ark. 
769. 

Tenn.—City of Nashville v. Drake, 
281 S.W.2d 6S1—Union R. Co. v. 
Hunton, S8 S.W. 182, 114 Tenn. 
609. 

Exception recognized hut held in¬ 
applicable where no witness and no 
testimony were excluded as incom¬ 
petent, or because the proof proposed 
was beyond the pleadings or other¬ 
wise generally inadmissible. 

Tenn.—Holliston Mills of Tennessee 
v. McGuffin, 146 S.W.2d 357, 177 
Tenn. 1. 

42. Md.—Mt. Vernon Brewing Co. v. 
Teschner, 69 A. 702, 108 Md. 158, 
16 L.R.A.,N.S., 758—Calvert Coun¬ 
ty v. Gantt, 28 A. 101, 29 A. 610, 
78 Md 286, overruled King v. Tell, 
66 A. 279, 105 Md. 435. 

4 C.J. p 76 note 22. 

43. Mo.—McCormick v. St. Louis, 
65 S.W. 1038, 166 Mo. 315. 

44. Iowa—American Express Co. v. 
Des Moines Nat. Bank, 152 N.W. 
625, 177 Iowa 478. 

4 C.J, p 76 note 24. 

45*. Ariz.—Watson v. Southern Pac. 

Co., 152 P.2d 665, 62 Ariz. 29. 

Va.—Clark v. Sleet, 38 S.E. 183, 99 
Va. 381. 

4 C.J. p 76 note 25. 

45.50 Mass.—Donahue v. Kenney, 
110 N.E.2d 846, 330 Mass. 9. 

46. Cal.—Provensal v. Michel, 265 
P. 580, 89 C.A. 594. 

Conn.—Duncan v. Milford Sav. Bank, 
58 A.2d 260, 134 Conn. 395—Tan¬ 
ner v. Town of Manchester, 108 A. 
560, 94 Conn. 149. 

Ind.—Seaver v. Vonderahe, 127 N.E. 

206, 74 Ind.App. 631. 

Iowa.—Pugh v. Queal Lumber Co., 
188 N.W. 1, 193 Iowa 924—Schultz 
v. Starr, 164 N.W. 163, 180 Iowa 
1319. 

Tex.—Texas & N. O. Ry. Co. v. Par¬ 
ry, Com.App., 12 S.W. 2d 997. 


Vt.—Clark v. Tudhope, 95 A. 489, 89 
: Vt. 246. 

I 4 C J. p 535 note 5. 

Excluding answer 

Where a cause assigned in a mo¬ 
tion for new trial was that the court 
erred in refusing to permit a ques¬ 
tion to be asked plaintiff on his 
cross-examination, and there was no 
evidence showing that the question 
was as to matters testified to by the 
witness on his examination in chief, 
it was held that the overruling of 
the motion was not error. 

Ind.—Indianapolis, etc., R. Co. v. 

Ferguson, 42 Ind. 243. 

Cross-exam 1 n ation in deposition 
Erroneous refusal to permit de¬ 
fendants offering a deposition to 
read the cross-examination did not 
require reversal, where the cross- 
examination was not in the record. 
Idaho.—Donahoe v. Herrick, 260 P. 
150. 44 Idaho 560. 

47. Cal.—Whitfield v. Debrincat, 123 
P.2d 591, 50 C.A.2d 389. 

Conn.—Tanner v. Town of Manches¬ 
ter, 108 A. 560, 94 Conn. 149. 

Ill.—Powers v. Browning, 119 N.E.2d 
795, 2 Ill.App.2d 479. 

Mass.—Harrington v. Travers, 192 N. 

E. 495, 228 Mass. 156. 

Tex.—W. T. Rawleigh Co. v. Cook, 
Civ.App., 107 S.W.2d 625, error dis¬ 
missed. 

4 C.J. p 535 note 6. 

That question was answered 
Where a negative answer to a 
question on cross-examination would 
have been harmless, and it does not 
appear from the motion for new trial 
or appellant's brief that the question 
was answered, no question is pre¬ 
sented. 

Ind.—Chester v. American Trust & 
Savings Bank, 141 N.E. 10, 88 Ind. 
App. 105. 

Setting forth evidence 

<1) An exception to the admission 
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of a question on cross-examination 
cannot be sustained where the record 
does not state what answer was 
made. 

Conn.—Tanner v. Town of Manches¬ 
ter, 108 A. 560, 94 Conn. 149. 

(2) Admission of answers to cross- 
examination questions, asked to im¬ 
peach a witness, as substantive evi¬ 
dence, would be harmless, where the 
reply to the questions did not appear 
in the record. 

Conn.—McCarthy v. Tierney, 165 A. 
805, 116 Conn. 593. 

(3) In consolidated automobile 
damage actions, permitting cross- 
examination of one plaintiff by coun¬ 
sel for another plaintiff was held not 
reversible error in the absence of a 
showing in the record of questions 
and answers on such cross-examina¬ 
tion. 

Mass.—Harrington v. Travers, 192 
N.E. 495, 228 Mass. 156. 

47.5 Cal.—Ganann v. Ganann, 240 
P.2d 722, 109 C.A.2d 346. 

Ky.—Vale v. Illinois Pipe Line Co., 
134 S.W.2d 940, 281 Ky. L 
4 C.J. p 76 note 26. 

48. Ga.—Gilpin v. State Highway 
Board, 146 S.E. 651, 39 Ga.App. 238. 
Mo.—Rogers v. St. Avit, App., 60 S. 
W.2d 698. 

N.C.—Ethridge v. Atlantic Coast 
Line R. Co., 183 S.E. 539, 209 N.C. 
326. 

Or.— Corpus Juris cited in Mannix 
v. Portland Telegram, 297 P. 350, 
355, 136 Or. 474, rehearing denied 
300 P. 350, 136 Or. 474. 

Tex.—Hartford Accident & Indem¬ 
nity Co. v. Harris, Civ.App., 138 
S.W.2d 277—Alamo Downs, Inc., v. 
Briggs, Civ.App., 106 S.W.2d 733, 
error dismissed. 

4 C.J. p 7$ note 26. 

48J> Tex.— Alamo Downs, Inc* v. 
Briggs, supra. 
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to predicate error on a ruling of the court refusing 
to permit a witness to testify or to answer a specific 
question, the record must show an offer to prove 
the facts sought to be elicited has no application 
where the question is on cross-examination and 
comes within the purview of material subjects in¬ 
quired into on direct examination. 48 - 10 

§ 1171. Sufficiency of Evidence 

a. In general 

b. Dismissal, nonsuit, demurrer to evi¬ 

dence, or direction of verdict 

a. In General 

Only when the record properly presents the question 
and shows wherein the evidence is insufficient will the 
appellate court review a question involving the sufficiency 
of the evidence. 
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The appellate court will not review questions in¬ 
volving the sufficiency of the evidence if the record 
or its appropriate part does not properly raise or 
present such question 49 and indicate wherein the 
evidence is insufficient. 50 

b. Dismissal, Nonsuit, Demurrer to Evidence, or 
Direction of Verdict 

Questions involving a dismissal, nonsuit, demurrer to 
evidence, or direction of verdict will not be considered 
on appeal if not properly presented by the record. 

In its review of questions involving applications 
for a dismissal or nonsuit, or direction of verdict, 
or involving a demurrer to the evidence, the ap¬ 
pellate court is limited to such as are properly raised 
and presented by the record. 51 Assignments of 
error to such matters present nothing for review 


48.10 Neb.—Rice v. American Pro¬ 
tective Health & Acc. Co., 59 N.W. 
2d 378, 157 Neb. 256. 

49. Ala.—Bonds v. Cooke & Wood 
Const. Co., 72 So.2d 856, 37 Ala. 
App. 580. 

Cal.—Miller v. Murphy, 199 P. 525, 
186 C. 344. 

Slovick v. James I. Barnes Const. 
Co., 298 P.2d 923, 142 C.A.2d 618— 
Fuschi v. Vir Den, 236 P.2d 829, 
107 C.A.2d 280—Washburn v. A. 
F. Gilmore Co., 2 P.2d 506, 116 C. 
Al. 370—Wissburg v. Lockwood, 
287 P. 578, 105 C.A. 358—Latta v. 
Da Roza, 281 P. 655, 100 C.A. 606— 
Wyser v. Truitt, 273 P. 147, 95 
C.A 727—Townsend v. Mercantile 
Inv. Co., 265 P. 876, 90 C.A. 213- 
Smith v. Meade, 171 P. 815, 36 C. 
A. 173. 

Colo.—Teets v. Richardson, 284 P.2d 
233, 131 Colo. 592. 

Fla.—Hauer v. Thum, 75 So.2d 205. 
Ga.—Giles v. Peachtree Pantries, 74 
S.E.2d 545, 209 Ga. 536. 

Paradies v. Universal C. I. T. 
Credit Corp., 76 S.E.2d 26, 88 Ga. 
App. 75.—Bagwell v. Georgia Ry. 
& Power Co., 99 S.E. 712, 24 Ga. 
App. 15. 

Ill.—Kraushaar v. Matthew, 79 N.E. 
2d 862, 334 Ill.App. 503—Hawkins 
v. Taylor, 186 IlLApp. 355. 

Ind.—Automobile Underwriters v. 

Smith, App., 133 N.E.2d 72. 

La.—Johnson v. Whitfield, App., 89 
So.2d 413. 

Md.—Naughton v. Paul Jones & Co., 
59 A.2d 496, 190 Md. 599. 

Mo.—Mcllvain v. Kavorinos, 236 S. 
W.2d 322, 361 Mo. 749. 

In re Adoption of Forshey’s Mi¬ 
nor Children, 225 S.W.2d 816, 240 
Mo. App. 1089. 

Mont.—Sherburne Mercantile Co. v. 
Bonds, 145 P.2d 827, 115 Mont. 
464—Valier-Montana Land & Wa¬ 
ter Co. v. Ries, 97 P.2d 584, 109 
Mont. 508. 


N.C.—Raleigh, C. & S. Ry. Co. v. Mc¬ 
Guire, 88 S.E. 337, 171 N.C. 277. 
Tex.—Currie v. Hergotz, Civ.App., 
250 S.W.2d 247. 

Statutory requirement 

Where the record shows no at¬ 
tempt to follow the provisions of 
Cir.Ct.Rules, rule 45 or Comp.L. 
(1915) § 12586, and no attempt to 
take advantage of the Judicature 
Act permitting presentation of the 
question of whether the findings are 
against the weight of the evidence, 
the supreme court cannot measure 
and weigh the evidence. 

Mich.—Jackson v. Continental Ins. 
Co., 178 N.W. 772, 211 Mich. 378. 

Sufficiency of record 
Where the transcript showed 
granting of motion for directed ver¬ 
dict and exceptions, a question on 
the sufficiency of the evidence to go 
to the jury was properly presented. 
Vt.—Johnson v. Learie, 137 A. 205, 
100 Vt. 308. 

Appeal on bill of exceptions 

Where appeal is from judgment on 
a bill of exceptions, the question pre¬ 
sented on assignment of insufficien¬ 
cy of the evidence is whether there 
is any substantial evidence to sup¬ 
port the findings. 

Mont.—Buhler v. Loftus, 165 P. 601, 
53 Mont. 546. 

50. Ala.—Louisville & N. R. Co. v. 

Jenkins, 72 So. 68, 196 Ala. 136. 
Cal.—Mills v. Brady, 196 P. 776, 185 
C. 317—Beeson v. Schloss, 192 P. 
292, 183 C. 618—Regoli v. Ste¬ 
venson, 176 P. 158, 179 C. 257—Mil¬ 
lar v. Millar, 167 P. 394, 175 C. 797, 
L.R.A.1918B 415, Ann.Cas.l918E 184 
—Bird v. American Surety Co. of 
New York, 166 P. 1009, 175 C. 625. 

Rowland v. Columbia Mining, 
Water & Power Co. of California, 
38 P.2d 418, 2 C.A2d 410—Latta v. 
Da Roza, 281 P. 655, 100 C.A. 606— 
Jones v. Wickstrom, 268 P. 449, 92 
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C.A. 292—Townsend v. Mercantile 
Inv. Co., 265 P. 876, 90 C.A. 213- 
Smith v. Armstrong, 260 P. 347, 85 
C.A 624—Agalianos v. American 
Cent. Ins. Co., 217 P. 107, 62 C.A. 
349—Clarkson v. Moir, 201 P. 474, 
53 C.A. 775—Moore v. Franklin, 
192 P. 1047, 49 C.A 103—W. P. Ful¬ 
ler & Co. v. McClure, 191 P. 1027, 
48 C.A. 185—Smith v. Meade, 171 
P. 815, 36 C.A 173. 

S.D.—Theisen v. Qualley, 175 N.W. 

556, 42 S.D. 367. 

Findings based on error of law 

Objection, that failure of bill of 
exceptions to specify particulars in 
which findings are unsupported pre¬ 
cludes review of evidence, is unavail¬ 
ing where findings are based on erro¬ 
neous construction of deed. 

Cal.—Boyer v. Murphy, 259 P. 38, 202 
C. 23. 

Tendency of evidence 

Where statement of exceptions does 
not give the tendency of the evidence, 
but only the claims of the parties re¬ 
garding its tendency, the supreme 
court need not consider how such 
fact would affect the situation. 

Vt.—Town of Bristol v. Bristol R. 
Co., 100 A 37, 91 Vt. 223. 

51. Cal.—Nicholson v. Henderson, 
153 P.2d 945, 25 C.2d 375. 

Colo.—Read v. Micek, 94 P.2d 452, 105 
Colo. 35. 

Ga.—Kenny v. Hannah, 87 S.E.2d 51, 
211 Ga. 545. 

Davidson v. Citizens’ Bank & 
Trust Co., 166 S.E. 775, 46 Ga.App. 
78—National Bank of Lumpkin v. 
Miller, 147 S.E. 592, 39 Ga.App. 
502. 

Ill.—Powell v. Bechtel, 172 N.E. 765, 
340 Ill. 330. 

Mo.—Foster v. Campbell, 196 S.W.2d 
147, 355 Mo. 349. 

Morrison v. Terry, App., 205 S.W. 
2d 902. 

Neb.—O-N-L Mills, Inc. v. Union Pac. 
R. Co., 39 N.W.2d 501, 151 Neb. 692. 



§§ 1171-1172 APPEAL & ERROR 

where the record fails to disclose the application or 
the demurrer 52 and the ruling of the court there¬ 
on. 53 

§ 1172. - Necessity of Setting Out Evi¬ 

dence 

a. In general 

b. Dismissal, nonsuit, demurrer to evi¬ 

dence, or direction of verdict 


4A C.J.S. 

c. Omission of exhibits, maps, or docu¬ 
mentary evidence 

a. In General 

Question involving the sufficiency of the evidence 
cannot ordinarily be reviewed unless all, or substantially 
all, the evidence bearing on the question is in the record. 

The record must set forth all, or substantially all, 
the evidence in order that its sufficiency may be re¬ 
viewed on appeal, 54 except in cases where the omit- 


N.D.—Westerso v. City of Williston, 
42 N.W.2d 429. 77 N.D. 251. 

Or.—Jaques v. Patterson, 259 P. 426, 
122 Or. 394. 

52. Colo.—Read v. Micek, 94 P.2d 
452, 105 Colo. 35. 

Conn.—Doolittle v. Otis Elevator Co., 
118 A. 818, 98 Conn. 248. 

Ill.—Wm. Doerflinger Co. v. Sey¬ 
mour, 185 Ill.App. 325. 

Mo.—Lease v. Bratton, 293 S.W. 140. 
OkL—Tandy v. Garvey, 242 P. 546, 
115 Okl. 214. 

Tex.—Hankins v. Minchew, Com.App., 
285 S.W. 264. 

Hodge v. Toyah Valley Irr. Co., 
Civ.App., 174 S.W. 334. 

Motion to strike testimony 

Error in denying peremptory in¬ 
struction after instruction to disre¬ 
gard appellee’s testimony cannot be 
considered, in the absence from the 
record of the motion to strike. 

Tex.—Johnson v. Taylor, Civ.App., 22 
S.W.2d 947. 

53- Ala.—Headley's Express & Stor¬ 
age Co. v. Roanoke Oil Co., 118 So. 
501, 22 Ala.App. 611. 

Tex.—Western Union Life Co. of 
Houston v. Ensminger, CivA-PP., 
103 S.W. 2d 162. 

Offer of proof oil motion for nonsuit 
Plaintiff during the discussion of 
the motion for nonsuit on the ground 
that the covenants to repair did not 
require the lessees to rebuild, having 
made a general offer of evidence sup¬ 
porting all the averments of the 
complaint, which the court in grant¬ 
ing the motion obviously considered 
sufficient to justify its consideration 
of the merits of the motion, as to 
the inadequacy of the covenants, 
there is no merit to defendants’ con¬ 
tention, on plaintiff’s appeal from 
the granting of the motion, that a 
sufficient record for the consideration 
of the question is not presented be¬ 
cause there was no proper offer of 
evidence to support the averments 
of the complaint. 

Cal.—Realty & Rebuilding Co. v. 

Rea, 194 P. 1024, 184 C. 565. 
Peremptory instruction given 
Where plaintiff excepted at the 
time the court sustained defendant’s 
motion for directed verdict, but did 
not except to giving of the peremp¬ 
tory instruction, and the instruction 
itself was not in the record, alleged 


error in directing the verdict for de¬ 
fendant was held not reviewable. 

Ind.—O’Dell v. Miller, 192 N.E. 121, 
99 Ind.App. 4SO. 

Sufficiency of record 

Omission from the transcript of 
peremptory instruction and verdict 
pursuant thereto does not preclude 
the court on appeal from consider¬ 
ing assignments of error based on 
the action of the court in directing a 
verdict, where the judgment and the 
bill of exceptions affirmatively show 
that the court directed a verdict in 
view of Rev.St. arts 1971, 1972, 2113, 
notwithstanding art 2109. 

Tex.—Weathered v. Meek, Civ.App., 
258 S.W. 516. 

54. Ala.—Modern Credit Co. v. State 
ex rel. Thetford, 90 So.2d 756— 
Sovereign Camp, W. O. W., v. Tur¬ 
ner, 191 So. 473, 238 Ala. 436— 
Compton v. Compton, 177 So. 900, 
235 Ala. 174—First Nat. Bank v. 
Cotton, 164 So. 371, 231 Ala. 288- 
City of Roanoke v. Johnson, 158 
So. 182, 229 Ala. 496—Skidmore v. 
H. C. Whitmer Co., 130 So. 194, 221 
Ala. 561—Eidson v. McDaniel, 114 
So. 204, 216 Ala. 610—Hogg v. Jeni¬ 
fer Iron Co., 112 So. 207, 215 Ala. 
683—Wilson v. Horton, 101 So. 740, 
212 Ala. 87. 

Henley v. Lollar, 44 So.2d 791, 35 
Ala.App. 182—Northwestern Rug 
Mfg. Co. v. Russellville Furniture & 
Mercantile Co., 116 So. 314, 22 Ala. 
App. 404—Washington & C. Ry. Co. 
v. Stallworth, 103 So. 603, 20 Ala. 
App. 554. 

Ariz.—Julian v. Carpenter, 176 P.2d 
693, 65 Ariz. 157—Primock v. Wil¬ 
son, 100 P.2d 180, 55 Ariz. 192— 
Theodore v. Illinois Bankers Life 
Ass’n, 80 P.2d 963, 52 Ariz. 351— 
Loftis v. Ilitzky, 39 P.2d 937, 45 
Ariz. 33—Miller v. Maddux, 295 P. 
326, 37 Ariz. 485—Ensign v. Koyk, 
250 P. 246, 31 Ariz. 1—Arizona Cot¬ 
ton Ginning & Mfg. Co. v. Sims, 
240 P. 341, 29 Ariz. 198—Smart v. 
Staunton, 239 P. 514, 29 Ariz. 1. 
Ark.—Brooks v. BokQshe Drug Co., 
299 S.W. 353, 174 Ark. 1179—State 
v. Leatherwood, 192 S.W. 218, 127 
Ark. 274. 

Cal.—Loewenberg v. Schneider, 93 P. 
2d 1014, 14 C.2d 305—Schultz v. 
City of Venice, 251 P. 913, 200 C. 50 
—Marr v. Southern California Gas 
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Co., 245 P. 178, 198 C. 278—Noble 
v. Noble, 243 P. 439, 198 C. 129, 43 
A.L.R. 1235—Nahhas v. Browning, 
183 P. 442, 181 C. 55, 6 A.L.R. 476. 

Gering v. Jameson, 257 P.2d 498, 
118 C.A.2d 294—Corpus Juris Secun¬ 
dum cited in. Burns v. Brown, 173 
P.2d 716, 718, 76 C.A.2d 639—Cor¬ 
pus Juris Secundum cited in Ma¬ 
guire v. Lees, 169 P.2d 411, 418, 74 
C.A.2d 697—Klein v. Maddox, 138 P. 
2d 28, 59 C.A.2d 141—First Nat. 
Bank v. Aldridge, 92 P.2d 674, 33 
C.A.2d 485—Corpus Juris Secundum 
cited in Swaney v. Black, 79 P.2d 
176, 177, 26 C.A.2d 314—Adamo v. 
Nicholas, 56 P.2d 985, 13 C.A.2d 261 
—Smeade v. Rosen, 8 P.2d 507, 121 
C.A. 79—California Standard Fi¬ 
nance Corporation v. Bessolo & 
Gualano, 5 P.2d 480, 118 C.A. 327- 
Welder v. Director, 4 P.2d 793, 118 
C.A. 124—Pellow v. Bollinger, 293 
P. 827, 109 C.A. 740—Chaban v. 
Pittler, 287 P. 151, 105 C.A. 205— 
Shepard v. Tale, 270 P. 742, 94 C.A. 
104—Johnson v. Grant, 262 P. 402, 
87 C.A. 402—Heslin v. Lapham, 246 
P. 150, 77 C.A. 137—Blackmer v. 
Pierce, 243 P. 713, 75 C.A. 779— 
Ross v. Burr, 230 P. 986, 69 C.A. 
286—Weisshand v. City of Petalu¬ 
ma, 174 P. 955, 37 C.A. 296. 

Colo.—People v. Bristol, 20 P.2d 309, 
92 Colo. 325—In re Smith’s Estate, 
255 P. 985, 81 Colo. 411—Bailey v. 
Harmon, 222 P. 393, 74 Colo. 390. 
Conn.—.Etna Ins. Co. v. Blumenthal, 
29 A.2d 751, 129 Conn. 545—Cinau- 
dagraph Corp. v. Cornwell, 27 A.2d 
375, 129 Conn. 295—Podzunas v. 
Prudential Ins. Co. of America, 7 
A.2d 657, 125 Conn. 581—Living¬ 
stone v. City of New Haven, 3 A.2d 
836, 125 Conn. 123—Lavitt v. Hart¬ 
ford County Mut. Fire Ins. Co„ 136 

A. 572, 105 Conn. 729—Cadwell v. 
Connecticut Co., 96 A. 153, 89 Conn. 
715. 

Fla.—-Bolide v. Sperry, 88 So.2d 495 
—Tearwood v. Welch, 144 So. 308, 
107 Fla. 169—Johnson v. Reynolds, 
121 So. 793, 97 Fla. 591. 

Ga.—Christian v. Bremer, 34 S.E.2d 
40, 199 Ga. 285—Harwell v. Gay, 
196 S.E. 758, 186 Ga. 80—Terrell 
County v. City of Dawson, 158 S. 

B. 47, 172 Ga. 403—Lawrenee v. 
Spivey, 143 S.E. 379, 166 Ga. 305— 
Davis v. Gray, 136 S.E. 81, 163 Ga. 
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271—Abercrombie v. Sims, 105 S.E. 
371, 150 Ga. 739. 

Warren v. Mitchell Motors, 182 
S.E. 205, 52 Ga.App. 58. 

Idaho.—Adamson v. Mattson, 185 P. 
553, 32 Idaho 493. 

Ill.—Doyle v. Luney, 87 N.E.2d 653, 
403 Ill. 518. 

Citizens Nat. Bank of Decatur v. 
Doran, 122 N.E.2d 450, 3 Ill.App.2d 
383—Lambert v. Dabbs, 23 N.E.2d 
734, 302 Ill.App. 400—Louis E. Bow¬ 
er, Inc., v. Silverstein, 18 N.E.2d 
385, 298 Ill.App. 145—Edward Hines 
Lumber Co. v. Great Lakes Chemi¬ 
cal Works, 237 Ill.App. 246—Thom¬ 
as v. Harder’s Fireproof Storage & 
Van Co., 194 Ill.App. 319—Jackson 
v. Grand Crossing Tack Co., 191 
Ill.App. 375. 

Ind.—Drinkwatter v. Eikenberry, 64 
N.E.2d 399, 224 Ind. 84—State ex 
rel. Johnson v. Boyd, 28 N.E.2d 
256, 217 Ind. 348—Watson v. Vanos- 
dal, 19 N.E.2d 269, 215 Ind. 149— 
Luellen v. Younger, 143 N.E. 163, 
194 Ind. 411—Brown v. Guthrie, 
114 N.E. 443, 185 Ind. 669—Mor¬ 
gan Const. Co. v. Dulin, 109 N.E. 
960, 184 Ind. 652. 

Westfield v. General Finance 
Corp., 104 N.E.2d 136, 122 Ind.App. 
232—Cammack v. Kentucky Home 
Mut Life Ins. Co., 49 N.E.2d 384, 
113 Ind.App. 538—Satterblom v. 
Wasson, 41 N.E.2d 674, 111 Ind. 
App. 377—John Hancock Mut Life 
Ins. Co. v. Keith, 15 N.E.2d 738, 105 
Ind.App. 465—Dickerson v. Dicker- 
son, 10 N.E.2d 424, 104 Ind.App. 
686, affirmed 11 N.E.2d 514, 104 Ind. 
App. 686—Seibert v. Birch, 7 N.E. 
2d 522, 103 Ind.App. 308—Hyde v. 
Clift 181 N.E. 632, 95 Ind.App. 298 
—Kenney v. King, 180 N.E. 871, 94 
Ind.App. 344—Welter v. Highland 
Realty Co., 177 N.E. 337, 93 Ind.App. 
97—Gehring v. Ohm, 168 N.E. 613, 
90 Ind.App. 300—Holding v. Lewis 
Mfg. Co., 161 N.E. 702, 87 Ind.App. 
296—New York Cent R. Co. v. Id- 
dings. 151 N.E. 361, 85 Ind.App. 221, 
rehearing denied 152 N.E. 864, 85 
Ind.App. 221—Shaw v. Union Trust 
Co. of Indianapolis, 137 N.E. 895, 79 
Ind.App. 277. 

Kan.—-Kasper v. Miller, 156 P.2d 550, 
159 Kan. 488—Topping v. Tuckel, 
155 P.2d 427, 159 Kan. 387—Citi¬ 
zens Savings & Loan Ass’n v. War- 
son, 94 P.2d 311, 150 Kan. 432— 
Mercer v. Kirkwood, 77 P.2d 929, 
147 Kan. 637—Mullinville State 
Bank v. Olson, 7 P.2d 37, 134 Kan. 
497—Elliott v. P. H. Albright Farm 
Loan Co., 282 P. 749, 129 Kan. 280— 
Starr v. Cook, 272 P. 138, 127 Kan. 
122—Peabody School Furniture Co. 
v. Steel Fixture Mfg. Co., 264 F. 27, 
,125 Kan., 278—Albrecht v. Fried- 
ricjcson, 227 P. 649, 119 Kan. 242— 
Amusement Syndicate Co. y. Mart- 
ling, 235 P. 126, 118 Kan. 3*70—Da¬ 
vis v. Heynes, 181 P. 566, 105 Kan. 
75. 
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Ky.—Powers v. Louisville Trust Co., 
138 S.W.2d 977, 282 Ky. 499—Jones 
v. Fuller, 134 S.W.2d 240, 280 Ky. 
671. 

Me.—Randlett v. Linkletter, 123 A.2d 
780—Farrington v. Merrill, 113 A. 
2d 612. 

Md.—Thom v. City of Baltimore, 141 
A. 125, 154 Md. 273. 

Mass.—Macera v. Mancini, 99 N.E.2d 
869, 327 Mass. 616—Silke v. Silke, 
91 N.E.2d 200, 325 Mass. 487—Band 
v. Davis, 88 N.E.2d 652, 325 Mass. 
18—City of Boston v. Cable, 27 N. 
E.2d 699, 306 Mass. 124—Lydia E. 
Pinkham Medicine Co. v. Gove, 9 
N.E.2d 573, 298 Mass. 53—Carbon- 
neau v. Cavanaugh, 194 N.E. 724— 
Rooney v. Weeks, 194 N.E. 666— 
Dome Realty Co. v. Gould, 189 N.E. 
66—Milne v. Walsh, 188 N.E. 624— 
Samuel & Nathan E. Goldstein, Inc. 
v. Dietz, 188 N.E. 259—Everett v. 
Merrill, 184 N.E. 371, 282 Mass. 72 
—Peabody v. Dymsza, 182 N.E. 580, 
280 Mass. 341—Miller v. Nissen, 
182 N.E. 366, 280 Mass. 267—Arch- 
ambault v. City of Lowell, 180 N.E. 
157, 278 Mass. 327—Household En¬ 
gineers v. Ryder, 178 N.E. 824, 277 
Mass. 523—Lamb Knitting Mach. 
Co. v. Chicopee Mfg. Co., 174 N.E. 
130, 273 Mass. 506—Davenport v. 
King, 172 N.E. 878, 273 Mass. 31— 
American Agr. Chemical Co. v. 
Robertson, 172 N.E. 871, 273 Mass. 
66—Knowlton v. Fourth-Atlantic 
Nat. Bank, 171 N.E. 721, 271 Mass. 
343—Chase v. Chase, 171 N.E. 651, 
271 Mass. 485—Brodrick v. O'Con¬ 
nor, 171 N.E. 479, 271 Mass. 240— 
White v. Marcarelli, 166 N.E. 734, 
267 Mass. 596—Sousa v. Manta, 166 
N.E. 644, 267 Mass. 246—Macdon¬ 
ald v. Page Co., 162 N.E, 364, 264 
Mass. 199—Energy Electric Co. v. 
General Electric Co., 160 N.E. 278, 
262 Mass. 534—Abbot v. Waltham 
Watch Co., 156 N.E. 897, 260 Mass. 
81—Volpe v. Sensatini, 144 N.E. 
104, 249 Mass. 132—Brogna v. Com¬ 
missioner of Banks, 142 N.E. 746, 
248 Mass. 241—Fernald v. Frank 
Ridlon Co., 140 N.E. 421, 246 Mass. 
64—Garratt-Ford Co. v. Brennan, 
122 N.E. 643, 232 Mass. 493—Hen¬ 
nessey v. Preston, 106 N.E. 570, 219 
Mass. 61—Dubinsky v. Wells Bros. 
Co. of New York, 105 N.E. 1004, 218 
Mass. 232—New England States 
Sangerbund v. Fidelia Musical & 
Educational Society, 105 N.E. 629, 
218 Mass. 174. 

Mich.—Aristos v. Detroit & Canada 
Tunnel Co., 242 N.W. 757, 258 Mich. 
579. 

Minn.—Rea v. Kelley, 235 N.W. 910, 
‘183 Minn. 194—Gunderson v. Hoff, 
209 N.W. 37, 167 Miinn. 413—Guth¬ 
rie v. Hagen, 203 N.W. 216, 162 
Minn. 447—Watre v. Great North¬ 
ern Ry. Co., 149 N.W. 18, 127 Minn. 
118. - ’ - ‘ 1 
Mo.—In re Hukrpda’s Estate, 172 S.W. 
I 2d 824—Fears v. Newman Mercan- 
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tile Co., 156 S.W.2d 909, 348 Mo. 
1102—Robinson v. Burton, 139 S.W. 
2d 942—Manchester Iron Works v. 
E. L. Wagner Const. Co., 107 S.W. 
2d 89, 341 Mo. 389—Huggins v. Hill, 
236 S.W. 1051—Kepner v. Stillman, 
224 S.W. 321. 

Brown v. Brown, App., 176 S.W. 
2d 296—Webb v. Denney, App., 17Q 
S.W.2d 946—Vaughn v. Kansas City 
Gas Co., 159 S.W.2d 690, 236 Mo. 
App. 669—National Pigments & 
Chemical Co. v. Wright, App., 118 S. 
W.2d 20—Lueckenhoff v. Wuelling, 
App., 112 S.W.2d 357—Weller v. 
Weaver, 100 S.W.2d 594, 231 Mo. 
App. 400—Weintraub v. Abraham 
Lincoln Life Ins. Co., App., 99 S.W. 
2d 160—Carder v. Carder, 60 S.W.2d 
706, 227 Mo.App. 1005—Duvall-Per- 
cival Trust Co. v. Corzine, App., 295 
S.W. 851—Sandretto v. Quincy, O. 
& K. C. R. Co., 265 S.W. 856, 218 
Mo.App. 590—Huggins v. Hill, App., 
245 S.W. 1105, transferred 236 S.W. 
1056—Hobson v. Lenox, App., 201 
S.W. 964—Forsee v. Zenner, App., 
193 S.W. 975. 

Mont.—Valier-Montana Land & Wa¬ 
ter Co. v. Ries, 97 P.2d 584, 109 
Mont. 508—Roberts v. Sinnott, 169 
P. 49, 54 Mont. 114. 

Nev.—Parascandolo v. Christensen, 
199 P.2d 629, 65 Nev. 578. 

N.H.—Sibley Oil Co. v. Stein, 126 A. 
2d 252, 100 N.H. 356—Ray v. San¬ 
born, 113 A.2d 488, 99 N.H. 438— 
Fitzgerald v. Lawson, 78 A. 2d 527, 
96 N.H. 447—Guay v. Brotherhood 
Bldg. Ass’n, 177 A. 409—Wilson v. 
Atwood, 127 A. 656, 81 N.H. 400— 
Barrett v. Cady, 96 A. 325, 78 N.H. 
60. 

N.J.—Potter v. Borough of Metuchen, 
155 A. 369, 108 N.J.Law 447. 

N.M.—Mersfelder v. Roberts, 261 P. 
387, 32 N.M. 94. 

N.Y.—Redmond v. Staten Island 
Coach Co., 74 N.Y.S.2d 872, 273 App. 
Div. 780. 

Ohio.—Tims v. Holland Furnace Co., 
90 N.E.2d 376, 152 Ohio St. 469— 
State ex rel. Turner Printing Ma¬ 
chinery v. Westropp, 89 N.E.2d 578, 
152 Ohio St 386. 

Gaines v. Coile, App., 40 N.E.2d 
962. 

Herman v. Hileman, 13 Ohio 
Supp. 111. 

Sprague v. Munger, 17 Ohio Cir. 
Ct.,N.S., 130—Schloupt v. Thomp¬ 
son, 16 Ohio Cir.Ct.,N.S., 418. 

Okl.—State ex rel. Baldwin v. In¬ 
gram, 23 P.2d 161, 164 Okl. 179— 
Cunningham v. Deming Inv. Co., 
276 P. 207, 135 Okl. 130—Roy L. 
Bopst Roofing Co. v. Salem Trad¬ 
ing & Finance Co., 242 F. 1044, 115 
Okl. 283—Walker v. Love, 161 P. 
787, 62 Okl. 28—Casner v. Streit, 
142 P. 1004, 42 Okl. 710. 

Or.—Buckles v. Continental Cas. Co.» 
251 P.2d 476, 197 Or. 128—Howard 
v. Klamath County, 215 P.2d 362, 
188 Or. 205. 
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ted part has no bearing on the question presented, 55 I sue. 56 If the record affirmatively discloses that it 
or where the evidence set forth is amply sufficient does not contain all the material evidence, it will 
for a correct determination of the question in is- j not present for review questions involving the suffi- 


Pa.—Blaney v. Mellor Co., 39 A.2d 
825, 351 Pa. 10—Western Show Co. 
v. Mix, 173 A. 183, 315 Pa. 139. 

S.D.—State v. Day County, 266 N.W. 
726, 64 S.D. 370—Bracken v. Brack¬ 
en, 217 N.W. 192, 52 S.D. 252—Felix 
v. Apartment Homes Co.. 190 N.W. 
78. 46 S.D. 4—First Nat. Bank v. 
Cranmer, 175 N.W. 881, 42 S.D. 404 
—McHenry v. Dintecum, 173 N.W. 
835. 42 S.D. 228—State v. Issen- 
huth, 148 N.W. 9, 34 S.D. 218. 

Tenn.—Lewisburg & N. R. Co. v. Dud¬ 
ley. 30 S.W.2d 278, 161 Tenn. 546- 
State v. Mayo, 8 S.W.2d 477, 157 
Tenn. 339. 

McClain v. Madry, 6 Tenn.App. 
75. 

Tex.—-Koenig v. Grand Lodge of Or¬ 
der of Sons of Herman, Civ.App., 
148 S.W.2d 222, error dismissed, 
judgment correct—Consolidated In¬ 
demnity Ins. Co. v. Smith, Civ.App., 
74 S.W.2d 139—Kittrell v. Conanico, 
Civ.App., 56 S.W.2d 272—Dyer v. 
Black, Sivalls & Bryson, Civ.App., 
13 S.W.2d 142—Peters v. Allen, Civ. 
App., 296 S.W. 929—Bean v. Cook, I 
Civ.App., 182 S.W. 1166. 

Utah.—Piper v. Hatch, 43 P-2d 700. 
86 Utah 292—Knapp v. Knapp, 273 
P. 512, 73 Utah 268—Christensen v. 
Christensen, 239 P. 501, 65 Utah 597 I 
—Bivans v. Utah Lake Land, Wa¬ 
ter & Power Co., 174 P. 1126, 53 
Utah 601—Henriod v. East Tintic 
Development Co., 173 P. 134, 52 
Utah 245—Moyle v. McKean, 162 P. 
63, 49 Utah 93. 

Vt.—Bennett v. Delphia, 129 A. 234, 
98 Vt. 492—Vermont Marble Co. v. 
Eastman, 101 A. 151, 91 Vt. 425— 
Fraser v. Nemey, 95 A. 501, 89 Vt. 
257—Bennington County v. Town of 
Manchester, 90 A. 502, 87 Vt. 555. 
Va.—Larchmont Properties v. Cooper- 
man, 80 S.E.2d 733, 195 Va. 784- 
Carper v. Nesbit, 30 S.E.2d 554, 182 
Va. 710—Lindsey v. Lindsey, 164 
S.E. 551, 158 Va. 647—Portner v. 
Portner’s Ex’rs, 112 S.E. 762, 133 
Va. 251. 

Wash.—Chase v. Department of La¬ 
bor and Industries of State, 219 P. 
2d 111, 36 Wash.2d 518—Bakamus 
v. Albert, 95 P.2d 767, 1 Wash.2d 
241—Lebovitz v. Cogswell, 145 P. 
212, 83 Wash. 174—Pennsylvania 
Casualty Co. v. E. H. Stanton Co., 
144 P. 903, 82 Wash. 683. 

Wyo.—Cadoma Sheep Co. v. Doug- 
haard, 287 P. 436, 41 Wyo. 502— 
Mulhern v. Mahs, 284 P. 123, 41 
Wyo. 214—Pool v. Baker, 154 P. 
328, 23 Wyo. 539. 

4 C. J. p 535 note 8. 

All pertinent evidence must be set 
forth in the record. 

Kan.—Ligiejko v. Niczyperowicz, 271 
P. 282, 126 Kan. 675. 


Evidence which might have been ex* 
eluded 

The rule that absence of evidence 
from record precludes reviewing 
court from inquiring whether evi¬ 
dence sustains findings, applies even 
though evidence necessary to sustain 
findings might have been excluded as 
not warranted by pleadings, or might 
relate to an issue not pleaded, or 
might be contrary to express allega¬ 
tions or admissions in pleadings, since 
such evidence may have been admit¬ 
ted “without objection and may thus 
have amended pleadings. 

Mont.—Sherburne Mercantile Co. v. 
Bonds, 145 P.2d 827, 115 Mont 464— 
Valier-Montana Land & Water Co. 
v. Ries, 97 P.2d 584, 109 Mont. 508. 
Burden of preserving or incorporating 
evidence in record 

(1) On appeal, a finding of fact in 
a decree in equity is presumed to be 
supported by evidence, and one who 
attacks such finding has burden of 
preserving the evidence. 

Ill.—Sauter v. Pickrum, 26 N.E.2d 
844, 373 Ill. 541. 

(2) A party, seeking on appeal a 
review of sufficiency of evidence to 
sustain findings adverse to him, had 
burden of seeing that all material 
evidence is incorporated into settled 
record as required by statute and re¬ 
viewing court would affirm judgment 
and order overruling motion for a 
new trial where transcript did not 
contain all the material evidence re¬ 
ceived on the trial. 

S.D.—Brown v. Zimmerman, 293 N.W. 
881, 67 S.D. 450. 

55. Ala.—Richards v. William Beach 
Hardware Co., 7 So.2d 492, 242 Ala. 
535—Chandler v. Owens, 179 So. 
256, 235 Ala. 356—Wilson v. Hor¬ 
ton, 101 So. 740, 212 Ala. 87. 

Mass.—Toffa v. National Shawmut 
Bank of Boston, Mass., 193 N.E. 22, 
288 Mass. 422. 

Mo.—Craven v. Midland Milling Co., 
241 S.W. 658, 209 Mo.App. 557. 

4 C.J. p 537 note 9. 

Immaterial omission 

Fact that lost deeds, offered as 
part of chain of title of deceased 
mortgagor, through whom both par¬ 
ties claimed, and possibly bearing on 
original indebtedness entering into 
mortgages subsequently merged or 
renewed in deceased’s wife’s mort¬ 
gage, were omitted from the record 
on appeal from foreclosure decree, in 
a suit to cancel mortgage as fully 
paid, has been held immaterial. 

Ala.—Wilson v. Horton, 101 So. 740, 
212 Ala. 87. 

Specific assignment 
Transcription of all oral testimony 
into a bill of exceptions was held not 
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essential to consideration of specific 
assignments. 

Ark.—Beason v. Withington, 71 S.W. 
2d 461, 189 Ark. 211. 

Explanation of demonstrative evi¬ 
dence 

Right of review would not be de¬ 
nied for want of explanation of de¬ 
monstrative evidence offered by ap¬ 
pellee where court did not certify and 
appellee did not contend material 
evidence was lacking on appeal, since 
party offering demonstrative evidence 
necessarily controls method of pre¬ 
senting it and should see that it is 
not presented in such obscurity that 
appealing party cannot have it in 
record. 

Md.—Shafer v. State, for Use of Sun- 
dergill, 189 A. 273, 171 Md. 506. 

56. Ala.—Grand Lodge, Knights of 
Pythias of Alabama, v. Hermione 
Lodge No. 16, Knights of Pythias 
of Decatur, 64 So.2d 405, 258 Ala. 
641—American Life Ins. Co. v. 
Carlton, 198 So. 1, 240 Ala. 173— 
Wilson v. Horton, 101 So. 740, 212 
Ala. 87—Payne v. Crawford, 93 So. 
655, 207 Ala. 698. 

Ind.—Blume v. First Nat. Bank of 
Chicago, III., 78 N.E.2d 459, 118 
Ind.App. 533. 

Kan.—Hodges v. Phoenix Mut. Life 
Ins. Co., 255 P.2d 627, 174 Kan. 282. 
Mo.—Orlann v. Laederich, 92 S.W.2d 
190, 338 Mo. 783. 

Vaughn v. Kansas City Gas Co., 
159 S.W.2d 690, 236 Mo.App. 669. 
Ohio.—State ex rel. Turner Printing 
Machinery v. Westrope, 89 N.E.2d 
578, 152 Ohio St. 386. 

4 C.J. p 538 note 10. 

Gestures of witness 

(1) Fact that the bill of excep¬ 
tions does not contain the gestures of 
a witness illustrating the jerking of 
a freight train does not impair a full 
understanding of the testimony by 
the supreme court as everybody un¬ 
derstands the jerking of a freight 
train, and gestures can add nothing 
to a verbal description of its move¬ 
ments. 

Ala.—Payne v. Crawford, 93 So. 655, 
207 Ala. 698. 

4 C.J. p 538 note 10 [a]. 

(2) Yet it was held that a finding 
of the trial court as to matters of 
fact cannot be disturbed on appeal, 
where the record, although contain¬ 
ing all necessary maps and plats, al¬ 
so contained testimony in which wit¬ 
nesses evidently pointed out to the 
court certain things on the plats, so 
as to illustrate their testimony. 

Wyo.—Hagge v. Moran, 168 P. 248, 25 

Wyo. 217. 
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ciency of the evidence, 57 notwithstanding it pur¬ 
ports to contain all the evidence, 58 or states that 
the omitted evidence is not pertinent to the question 
on appeal. 59 It has also been held that no excuse 
or defense can be predicated on the fact that the 
evidence was lost or stricken from the files after the 
transcript had been made up. 60 

Where there has been a view of the premises by 
the jury, it would seem that it was impossible that 
the record be regarded as incorporating all of the 
evidence. 61 


APPEAL & ERROR § 1172 

b. Dismissal, Nonsuit, Demurrer to Evidence, or 
Direction of Verdict 

Alleged errors in rulings on motions to dismiss or for 
a nonsuit, on motions for direction of a verdict, and on 
demurrers to the evidence, will not be considered on ap¬ 
peal unless substantially all the evidence bearing there¬ 
on appears in the record. 

As a general rule, unless the record contains all, 
or substantially all, of the evidence on -which the 
ruling is based, an appellate court will not review 
alleged errors in the rulings of the trial court on 
an application for a dismissal or nonsuit, 62 or with 


57. Ala.—Gay v. Stewart, 195 So. 285, 
239 Ala. 428—Phillips v. Jackson, 
67 So. 450, 190 Ala. 586. 

Sherman v. Good, 109 So. 893, 21 
Ala.App. 546. 

Ariz.—Ensign v. Koyk, 250 P. 246, 31 
Ariz. 1. 

Cal.—Eddie v. Schumacher Wall 
Board Co., 249 P. 235, 79 C.A. 318 
—Yolland Ice & Fuel Co. v. Mulca- 
hy, 238 P. 119, 72 C.A. 722. 

Colo.—Dickinson v. Brotherhood of 
Locomotive Firemen and Engine- 
men, 255 P. 450, 81 Colo. 359—Bai¬ 
ley v. Harmon, 222 P. 393, 74 Colo. 
390. 

Conn.—Schroeder v. Taylor, 134 A. 
63, 104 Conn. 596. 

Fla.—Perry v. Perry, 146 So. 914, 109 
Fla. 299—Loomis v. Dubois, 89 So. 
804, 82 Fla. 293. 

Ga.—Schwarz v. Monsees, 83 S.E. 670, 
142 Ga. 734. 

Ill.—Muskegon Tool & Stamping Co. 
v. Allith-Prouty Co., 205 Ill.App. 
70. 

Ind.—Davis v. Biddle, 166 N.E. 301, 
89 Ind.App. 361—Wabash Portland 
Cement Co. v. Evarts, 135 N.E. 491, 
79 Ind.App. 371, rehearing denied 
135 N.E. 801, 79 Ind.App. 371. 

Iowa.—Schuster v. Miller, 176 N.W. 
798, 188 Iowa 704. 

Mass.—Bartholomew v. Waldorf Sys¬ 
tem Incorporated, 196 N.E. 921, 291 
Mass. 357—Gilbert v. Beacon Hill 
Credit Union, 192 N.E. 25, 287 

Mass. 433, 94 A.L.R. 1012—Mann v. 
Eastern Sugar & Products Co., 138 
N.E. 244, 244 Mass. 100—Garratt- 
Ford Co. v. Brennan, 122 N.E. 643, 
232 Mass. 493. 

Miss.—Carstarphen v. Jones, 67 So. 
177, 108 Miss. 704. 

Mo.—Bertke v. Hoffman, 50 S.W.2d 
107, 330 Mo. 584. 

Bondurant v. Raven Coal Co., 
App., 25 S.W.2d 566—Shelley v. 
Ozark Pipe Line Corporation, App., 
247 S.W. 472—Jones v. Jones, 175 
S.W. 227, 188 Mo.App. 220. 

N.H.—Barrett v. Cady, 96 A. 325, 78 
N.H. 60. 

S.D.—Bracken v. Bracken, 217 N.W. 
192, 52 S.D. 252. 

Tex.—Wade v. Pratt, Civ.App., 40 S. 
W.2d 982. 


Wash.—Apostle v. Lillions, 111 P.2d, 
789, 8 Wash.2d 118. j 

58. Riederman v. Stewart, 103 So. 
310, 20 Ala.App. 512. 

Mo.—Bertke v. Hoffman, 50 S.W.2d 
107, 330 Mo. 584. 

Neb.—Dawson v. Stockmen’s Nat. 
Bank of Rushville, 227 N.W. 313, 
119 Neb. 115. 

4 C.J. p 538 note 11. 

59. Bertke v. Hoffman, 50 S.W.2d 
107, 330 Mo. 584. 

Reason, for mle 

The determination of whether evi¬ 
dence is pertinent to points raised on 
appeal is for the appellate court, and 
not for appellant 
Mo.—Bertke v. Hoffman, supra. 

Vaughn v. Kansas City Gas Co., 
159 S.W.2d 690, 236 Mo.App. 669. 

60. Ill.—Blankenbeker v. Ennis, 78 
Ill.App. 457—Spraker v. Ennis, 78 
Ill.App. 446. 

4 C.J. p 538 note 12. 

61. Ala.—City of Montgomery v. 
Ferguson, 93 So. 4, 207 Ala. 430— 
Alabama Power Co. v. Ferguson, 87 
So. 796, 205 Ala. 204. 

4 C.J. p 538 note 13. 

However, it has been held that the 
fact that the jury viewed the scene 
of an accident would not preclude re¬ 
view of the giving of a general 
charge, where the bill of exceptions 
did not show that such view was 
taken. 

Ala.—Kropp v. Clem, 96 So. 865, 210 
Ala. 113. 

62. Cal.—Holmes v. Robarts, 282 P. 
519, 109 C.A. 53—Runyon v. City 
of Los Angeles, 180 P. 837, 40 C.A. 
383—Nicholson v. Leatham, 153 P. 
965, 28 C-A. 597, rehearing denied 
155 P. 98, 28 C.A. 597. 

Ky.—Haggard v. Louisville, C. & L. 

R. Co., 13 Ky.Op. 987. 

Me.—Austin v. Baker, 91 A. 1005, 112 
Me. 267, L.R.A.1916F 1130. 

Mo.—Manchester Iron Works v. E. L. 
Wagner Const. Co., 107 S.W.2d 89, 
341 Mo. 389. 

Nev.—Thornton v. Malin, 229 P.2d 
915, 68 Nev. 263. 

N.C.—Metcalfe v. Chambers & Weav¬ 
er Co., 125 S.E. 630, 188 N.C. 805. 
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Okl.—Ashcraft v. Bow, 231 P.2d 669, 
204 Okl. 500. 

Pa.—Waldron v. Andrews, 113 A. 742, 
270 Pa. 591. 

Wash.—Darrell v. Salwt, 244 P. 563, 
138 Wash. 353. 

Wis.—Bramman v. Teutonia Recrea¬ 
tion Co., 9 N.W.2d 115, 242 Wis. 
624. 

4 C.J. p 538 note 14. 

Material evidence in bill of exception 
Decision on motion for nonsuit for 
illegality of contract as shown by 
plaintiffs’ testimony is reviewable 
without transcript of all the evi¬ 
dence, the bill of exceptions stating 
the testimony set out was all that 
was offered or given by plaintiff as 
to the nature of the contract. 

Or.—Mitchell v. Coach, 162 P. 1058, 
83 Or. 45. 

Limits of review 

(1) In the absence of a record 
showing the evidence, the appellate 
court is limited in considering the 
appeal from a nonsuit to admissions 
in the pleadings. 

Cal.—Holmes v. Robarts, 282 P. 519, 
102 C.A. 53. 

(2) The denial of a motion for non¬ 
suit presents a question of law 
whether or not there is any evidence 
which may be reviewed on appeal 
from the judgment, where the evi¬ 
dence is brought up by bill of excep¬ 
tions, although it contains no specifi¬ 
cations as to the sufficiency of the 
evidence, or as to errors of law, and, 
under Code Civ.Proc. § 647, the deci¬ 
sion denying such motion is deemed 
to be excepted to. 

Cal.—Beeson v. Schloss, 192 P. 292, 
183 C. 618. 

Withdrawal of issue from jury 
Where an association's appeal from 
a judgment in a suit on its certificate 
is brought to the supreme court on a 
bill of exceptions which does not con¬ 
tain the evidence on the issue of 
fraud, the ruling withdrawing that 
issue from jury is not presented for 
review. 

Minn.—Aaberg v. Minnesota Commer¬ 
cial Men’s Ass’n, 173 N.W. 708, 143 
i Minn. 354. 
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respect to the direction of a verdict or an affirma- 1 tive charge, 6 ^ or in sustaining or refusing a demur- 


63. U.S.— Corpus Juris Secundum 
cited in Coppinger v. Republic Nat¬ 
ural Gas Co., C.AKan., 171 F.2d 4, 
5. 

Ala.—Moore v. Cooke, 84 So. 2d 748, 
264 Ala. 97—Howell v. Rouecbe, 81 
So.2d 297, 263 Ala. 83—Starkey v. 
Bryant, 59 So.2d 796, 257 Ala. 557— 
Garrett v. Brewton, 31 So. 2d 338, 
249 Ala. 440—All States Life Ins. 
Co. v. Johnson, 194 So. 877, 239 
Ala. 392—Sovereign Camp, W. O. 
W., v. Turner, 191 So. 473, 238 Ala. 
436—Williams v. First Farmers & 
Merchants Nat. Bank of Troy, 185 
So. 737, 237 Ala. 132—McRee v. 
Russell, 183 So. 399, 236 Ala. 506— 
Chandler v. Owens, 179 So. 256, 235 
Ala. 356—Alabama Power Co. v. 
Capps, 160 So. 685, 230 Ala. 263— 
Federal Intermediate Credit Bank 
of New Orleans v. Faulk, 154 So. 
606, 228 Ala. 621—Nunnally Co. v. 
Bromberg & Co., 115 So. 230, 217 
Ala. 180—Crescent Motor Co. v. 
Stone, 101 So. 49, 211 Ala. 516— 
Wright-Nave Contracting Co. v. 
Alabama Fuel & Iron Co., 99 So. 728, 
211 Ala. 89—Brenard Mfg. Co. v. 
Cannon, 96 So. 760, 209 Ala. 626— 
Shelby Iron Co. v. Cole, 95 So. 47, 
208 Ala. 657—Akin v. Chancy Bros. 
Hardware & Furniture Co., 93 So. 
408, 207 Ala. 523—City of Mont¬ 
gomery v. Ferguson, 93 So. 4, 207 
Ala. 430—Alabama Power Co. v. 
Ferguson, 87 So. 796, 205 Ala. 204— 
Bellingrath v. Anderson, 82 So. 22, 
203 Ala. 62. 

Arrick v. Fanning, 47 So.2d 708, 
35 Ala.App. 409—Byrd v. Aetna 
Life Ins. Co., 165 So. 109, 27 Ala. 
App. 1, certiorari denied 165 So. 110, 
231 Ala. 458—Bates v. Louisville & 
N. R. Co., 106 So. 394, 21 AlaApp. 
176, certiorari denied Ex parte 
Bates, 106 So. 395, 214 Ala. 77— 
Parker v. White, 104 So. 843, 21 
Ala App. 20, certiorari granted Ex 
parte White, 104 So. 844, 213 Ala 
425—Riedermann v. Stewart, 103 
So. 310, 20 AlaApp. 512—Choctaw 
Bank v. Gewin, 78 So. 96, 16 Ala 
App. 349—Fowlkes v. Lewis, 65 So. 
724, 10 AlaApp. 543. 

Ariz.—Theodore v. Illinois Bankers 
Life Ass’n, 80 P.2d 963, 52 Ariz. 
351—Peters v. Pima Mercantile Co., 
27 P.2d 143, 42 Ariz. 454. 

Aric.—Southern Nat. Ins. Co. v. Wil¬ 
liams, 95 S.W.2d 91, 192 Ark. 1178. 
Col«.—Ehrenkrook v. Winchester, 297 
P. 519, 88 Colo. 396—Kline v. Smith, 
2#6 P. 792, 71 Colo. 362—City and 
County of Denver v. Merchants* 
Biscuit Co., 157 P. 842, 61 Colo. 238. 
Conn.—Green v. Brown, 123 A. 435, 
166 Conn. 274. 

F&a—Florida East Coast Ry. Co. v. 

Buckles, 96 So. 397, 85 Fla. 416. 

Oa—McKnight v. Belding, 89 S.E. 
837, 145 Ga 798—Lyons v. Arm¬ 
strong; 82 S.EL 651, 142 Ga 257. 


Progressive Life Ins. Co. v. Stan¬ 
ley, 197 S.E. 872, 58 GaApp. 92— 
Williams v. Miller, 192 S.E. 244, 56 
GaApp. 84—Moore v. Southern Ry. 
Co., 121 S.E. 138, 31 GaApp. 512. 

Ill.—Herman v. Heuer, 208 Ill-App. 
404, 

Ind.—Barrett v. Stone, 108 N.E.2d 201, 
123 Ind.App. 191—Pullin v. First 
Nat. Bank, 158 N.E. 579, 86 Ind. 
App. 473. 

Iowa.—Chicago Joint Stock Land 
Bank v. Eggers, 243 N.W. 193, 214 
Iowa 710—Fleagle v. Goddard, 177 
N.W. 51, 188 Iowa 1033. 

Kan.—Barker v. Fleming, 148 P.2d 
493, 158 Kan. 549—Shreve v. White, 
57 P.2d 24, 143 Kan. 838—Farm¬ 
ers’ State Bank of Ellis v. Craw¬ 
ford, 37 P.2d 14, 140 Kan. 295. 

Ky.—Cline v. Williams, 244 S.W. 756, 
196 Ky. 397. 

Me.—Feltis v. Lincoln County Pow¬ 
er Co., 112 A 906, 120 Me. 101- 
Continental Jewelry Co. v. Minsky, 
111 A. SOI, 119 Me. 475—Bouchles 
v. Tibbetts, 103 A 71, 117 Me. 192 
—J. R. Watkins Medical Co. v. 
Stahl, 103 A 70, 117 Me. 190—Aus¬ 
tin v. Baker, 91 A 1005, 112 Me. 267, 
L.R.A1916F 1130. 

Mass.—Deyette v. Boston Elevated 
Ry. Co., 7 N.E.2d 430, 297 Mass. 129 
—La France Industries v. City ot 
Boston, 176 N.E. 655, 276 Mass. 60— 
Manning v. Prouty, 157 N.E. 364, 
260 Mass. 399—Star Brewing Co. 
v, Higgins, 143 N.E. 332, 248 Mass. 
480—New York Cent. R. Co. v. 
Freedman, 133 N.E. 101, 240 Mass. 
200—Gould v. Wells Bros. Co. of 
New York, 105 N.E. 374, 217 Mass. 
544. 

Mo.—Thomas v. Land, 30 S.W. 2d 
1035, 225 Mo.App. 216—Richardson 
v. Sheffield Car & Equipment Co., 
App., 7 S.W.2d 729—Pattonsburg 
Sav. Bank v. Koch, App., 255 S.W. 
580—Brown v. Tully, App., 220 S.W. 
1012. 

Ohio.—Cleveland Ry. Co. v. Kukucz, 
169 N.E. 564, 121 Ohio St. 468—Ja¬ 
cob Laub Baking Co. v. Middleton, 
160 N.E. 629, 118 Ohio St. 106. 

Pesta v. Ruf, App., 48 N.E.2d 876 
—Gaines v. Coile, App., 40 N.E.2d 
962—Weaver v. Whalen, 9 N.E.2d 
1016, 56 Ohio App. 35—Nosse v. 
Rose, 186 N.E. 622, 45 Ohio App. 
54. 

S.C.—Cross v. Southern Coal & Coke 
Co., 149 S.E. 14, 151 S.C.* 309—Dwy¬ 
er v. Metropolitan Life Ins. Co., 129 
S.E. 84, 132 S.C. 10. 

S.D.—Hanson v. Lambert, 219 N.W. 
892, 53 S.D. 34. 

Tenn.—Stockstill v. Life & Casualty 
Ins. Co., 65 S.W.2d 243, 16 Tenn. 
App. 538. 

Tex.—Ashbrook v. Neal, Civ.App. f 103 
S.W.2d 1101, error refused—Texas 
& N. O. R. Co. v. Jones, Civ.App., 
201 S.W. 1085. 
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vt.—Read & Davis v. Reynolds, 112 
A 359, 95 Vt. 45*—Stevens v. Bow- 
ker, 108 A 347, 93 Vt. 480. 

Wyo.—Cadoma Sheep Co. v. Doug- 
haard, 287 P. 436, 41 Wyo. 502. 

4 C.J. p 539 note 15. 

Necessity of setting out evidence 
with respect to instructions gener¬ 
ally see infra § 1182. 

Reason, for rule 

Rule that the giving or refusing 
of affirmative charge is not review- 
able when bill of exceptions does not 
contain all the evidence is based on 
theory that court will presume in 
favor of ruling of lower court any 
evidence or state of facts in support 
thereof, but such rule does not au¬ 
thorize a presumption contradictory 
of the record. 

Ala.—New York Life Ins. Co. v. 
Jones, 17 So.2d 883, 245 Ala. 247. 

Care in preserving evidence 

On appeal from a directed verdict, 
the omission from the printed record 
of any material portion of the evi¬ 
dence except photographs, maps, 
plans, and other instruments which 
are sufficiently summarized in the 
evidence, should be made by the tri¬ 
al court with great care because of 
the possibility of presenting to the 
appellate court an incomplete record. 
Conn.—Green v. Brown, 123 A 435, 
100 Conn. 274. 

limits of review 

The incorporation in & finding of 
the entire evidence properly presents 
the question of a directed verdict and 
that arising on a motion to set aside 
a verdict, but nothing more, since 
the supreme court cannot find facts 
from the evidence. 

Conn.—Nystrom v. Barker, 91 A 649, 
88 Conn. 382. 

4 C.J. p 539 note 15 [b] (2). 

Fart of evidence insufficient 

(1) An appellate court cannot de¬ 
termine whether direction of verdict 
was wrong, where only part of the 
evidence is brought up. 

Colo.—Smith v. Highland Mary Min¬ 
ing, Milling & Power Co., 259 P. 
1025, 82 Colo. 288. 

(2) An abstract of the record, 
showing it did not contain all the 
evidence, cannot be considered on the 
question whether the court properly 
refused to direct the verdict. 

Mo.—Richardson v. Sheffield Car & 
Equipment Co., App., 7 S.W.2d 729. 

(3) Appellant’s statement of fact 
containing testimony of only two of 
ten witnesses testifying at the trial 
was held insufficient where appellee 
neither agreed that the statement 
was correct and sufficient, nor set 
forth amendment deemed necessary, 
notwithstanding the trial court cer¬ 
tified that it was correct, but did not 
state that it was sufficient to procure 
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rer to the evidence. 6 * It has been held, however, 
that the record need not present the evidence in its 
absolute or literal entirety in order to warrant con¬ 
sideration of such questions. 65 

c. Omission of Exhi bits, Maps, or Documentary 
Evidence 

Alleged errors involving the sufficiency of evidence 


APPEAL & ERROR § 1172 

will not be reviewed on appeal where exhibits and docu¬ 
ments In evidence are omitted from the record except 
where such evidence appears to be immaterial. 

As a general rule, the sufficiency of the evidence 
will not be considered, on appeal, where exhibits, 
maps, or documentary evidence introduced in evi¬ 
dence are omitted from the record, 66 except where 
the record negatives any presumption that the miss- 


review of ruling: directing verdict for 
appellee. 

Ariz.—Peters v. Pima Mercantile Co., 
27 P.2d 143, 42 Ariz. 454. 

(4) It is not sufficient to require 
reversal of direction of verdict that 
parts of the evidence tending to show 
facts that would justify submission 
to the jury were embodied in the ab¬ 
stract, but the evidence as a whole 
bearing on the issue must be set out. 
Iowa.—Fleagle v. Goddard, 177 N.W. 
51, 188 Iowa 1033. 

Setting aside verdict 

In the absence of evidence in the 
record, denial of motion to set aside 
verdict cannot be considered on ap¬ 
peal. 

Conn.—Firszt v. Kalinowski, 144 A. 
894, 109 Conn. 732—Dwyer v. Con¬ 
necticut Co., 131 A, 838, 103 Conn. 
678. 

Becord of evidence held not incom¬ 
plete 

Where rough draft diagram which 
attorney drew on blackboard during 
examination of witness was not in¬ 
troduced in evidence, transcript which 
did not include diagram was not in¬ 
complete record of evidence and af¬ 
firmative charge could be reviewed. 
Ala.—Howell v. Roueche, 81 So.2d 297, 
263 Ala. 83. 

64. Kan.—Barker v. Fleming, 148 P. 
2d 493, 158 Kan. 549—Lafler v. Mid¬ 
west Life & Casualty Ass’n, 53 P.2d 
801, 143 Kan. 160—Campbell v. Cub- 
bon, 158 P. 1121, 98 Kan. 642. 

Mo.—Redler v. Travelers’ Ins. Co., 117 
S.W.2d 241, 342 Mo. 677—Bertke v. 
Hoffman, 50 S.W.2d 107, 330 Mo. 
584. 

Stalcup v. Bolt, 139 S.W.2d 544, 
234 Mo.App. 1070—Stratman v. 
Norge Co. of Missouri, 124 S.W.2d 
572, 233 Mo.App. 590—Breck v. 

Koeneman, App., 108 S.W.2d 992— 
Colprado Milling & Elevator Co. v. 
Rolla Wholesale Grocery Co., App., 
102 S.W.2d 681—Weintraub v. Ab¬ 
raham Lincoln Life Ins. Co., App., 
99 $.W.2d 160—Gillip v. Butts, App., 
77 S.W.2d 1014—Jegglin v. Orr, 29 
< S.W.2d 721, 224 Mo.App. 773—Smith 
v. Wilson App., 296 S.W. 1036— 
Sinclair v. Missouri, K. & T. By. 
Co., App., 253 S.W. 330—Brigman 
v. City of St. Joseph, 251 ;S.W. 724, 
213 Mo.App. 577—Johnson,,y. Kan¬ 
sas City Electric Light Co* App., 
. 232, S.W. 1094—Craven ’ v. ^Midland 
Milling Co., App., 228 S.W. 613— 


Steckdaub v. Wilhite, App., 211 S. 
W. 915—McGowan v. Gardner, 172 
S.W. 408, 186 Mo.App. 484. 

4 C.J. p 539 note 16. 

Omission apparent 

(1) In a personal injury action the 
contention that demurrer to the evi¬ 
dence should have been sustained 
could not be upheld where it appear¬ 
ed on the face of the record that not 
all of the evidence introduced at the 
trial had been brought up in the rec¬ 
ord. 

Mo.—Johnson v. Kansas City Electric 
Light Co., App., 232 S.W. 1094. 

(2) Where exhibits admitted in 
evidence were not printed in the rec¬ 
ord, an assignment of error to the 
ruling on demurrer to the evidence 
cannot be reviewed, the record con- 
cededly not embracing all the evi¬ 
dence. 

Mo.—Sinclair v. Missouri, K. & T. Ry. 

Co., App., 253 S.W. 380. 

Sufficiency of record 
In an employee’s personal injury 
action where demurrer to his evi¬ 
dence was sustained, the abstract 
should contain all of the evidence, 
and it is not enough for the employee 
on appeal to abstract only the evi¬ 
dence favorable to him on the theory 
that in reviewing the order the evi¬ 
dence would be considered most 
favorably to him; for, while the fa¬ 
vorable evidence may have been suf¬ 
ficient to take the case to the jury, 
its effect may have been defeated by 
other evidence. 

Mo.—Craven v. Midland Milling Co., 
App., 228 S.W. 513. 

Where the evidence and not the 
facts are certified, the case stands in 
the appellate court as on a demurrer 
to the evidence by plaintiff in error. 
Va-—Abernathy v. Emporia Mfg. Co., 
95 S.E. 418, 122 Va. 406. 

65- Ala.—New York Life Ins. Co. v. 

Jones, 17 So.2d 883, 245 Ala. 247. 
Cal.—Sweet v. Markwart, 252 P.2d 
751, 115 C.A.2d 735. 

Iowa:—Kubli-v. First Nat. Bank, 186 
N.W. 421, 193 Iowa 833. 

Or.—McCall v. Inter Harbor Nav. Co., 
59 P.2d 697, 154 Or. 252. 

Tenn.^—Russell v. City of Chattanoo¬ 
ga, 279 S.W.2d 270, 38 Tenn.App. 
670. 

66. Ala.—Pitts v. Hawkins, 87 So.2d 
835, 264 A1 a 428—Boswell v. Long- 
, shore, 192 So. 267, 238 Ala. 535— 
Bell v. Barnes, 190 So. 273, 238 Ala. 
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248—Patton v. Endowment Depart¬ 
ment of A. F. & A. M. of Alabama, 
167 So. 323, 232 Ala. 236—Wahou- 
ma Sav. Bank v. Southern Plumb¬ 
ing & Heating Co., 124 So. 388, 220 
Ala. 140—Godfrey v. Vinson, 110 
So. 13, 215 Ala. 166—Jones v. Jef¬ 
ferson County, 82 So. 167, 203 Ala. 

. 137—Seaboard Air Line Ry. Co. v. 
Pemberton, 79 So. 393, 202 Ala. 55— 
Dancy v. Ratliff, 77 So. 688, 201 
Ala. 162—Street v. Shadix, 73 So. 
73, 197 Ala. 446. 

Downey v. Johnson, 19 So.2d 85, 
31 Ala.App. 514—Rickenbaugh v. 
Asbury, 185 So. 181, 28 Ala.App. 
375, certiorari denied 185 So. 187, 
237 Ala. 7—Byrd v. ^3tna Life Ins. 
Co., 165 So. 109, 27 Ala.App. 1, cer¬ 
tiorari denied 165 So. 110, 231 Ala- 
458—City of Montgomery v. Ste¬ 
phens, 69 So. 970, 14 Ala.App. 274— 
Continental Gin Co. v. Milbrat, 65 
So. 424, 10 Ala.App. 351, certiorari 
denied Ex parte Continental Gin 
Co., 66 So. 1008, 191 Ala. 660. 

Ariz.—Julian v. Carpenter, 176 P.2d 
693, 65 Ariz. 157. 

Ark.—Person v. Miller Levee Dist. 

No. 2, 237 S.W.2d 38, 218 Ark. 86. 
Cal.—Corpus Juris Secundum cited in 
Maguire v. Lees, 169 P.2d 411, 418, 
74 C.A.2d 697. 

Fla.—Florida East Coast Ry. Co. v. 

Buckles, 96 So. 397, 85 Fla. 416. 

Ga.—Christian v. Bremer, 34 S.E.2d 
40, 199 Ga. 285. 

Progressive Life Ins. Co. v. Stan¬ 
ley, 197 S.E. 872, 58 Ga.App. 92— 
Anderson v. American Nat. Ins. Co., 
162 S.E. 647, 44 Ga.App. 686. 

Ill.—Liss v. Haskell & Barker Car 
Co., 205 Ill-App. 418—Israelstam v. 
United States Casualty Co., 201 Ill. 
App. 512. 

Ind.—Wabash Portland Cement Co. v. 
Evarts, 135 N.E. 491, 79 Ind.App. 
371, rehearing denied 135 N.E. 801, 
79 Ind.App. 371. 

Iowa.—Cedar County v. Hillyer, 155 
N.W. 277, 173 Iowa 286. 

Ky.—Spencer v. Steele, 175 S.W.2d 
1008, 296 Ky. 3. 

Tutt v. Kincaid, 11 Ky.Op. 310. 
Mass.—Woods v. MacDonald, 95 N.E. 
2d 156, 326 Mass. 401—Fucillo v. 
Fucillo, 92 N.E.2d 595, 325 Mass. 
723—Yoffa v. National Shawmut 
Bank of Boston, 193 N.E. 22, 288 
Mass. 422—Goshien v. Chavenson, 
3£8 N.E. 789, 261 Mass- 403—Dahl- 
strom Metallic Door Co. v. Evatt 
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ing documents or exhibits could affect the judgment 
or findings. 67 

§ 1173. - Necessity of Recital or Certifi¬ 

cate That All the Evidence Is In¬ 
cluded 

The record, to make available for review questions i 
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involving the sufficiency of the evidence, must affirmative¬ 
ly show that it contains all the evidence. 

It is essential to a review of the sufficiency of 
the evidence that the record or certificate affirma¬ 
tively recite or show that it contains all the evi¬ 
dence, or, in other words, it must purport to contain 
i all the evidence. 68 


Const. Co., 152 N.E. 715, 256 Mass. 
404. 

Mo.—Weintraub v. Abraham Lincoln 
Life Ins. Co., App., 99 S W.2d 160. 
Mont.—Hinerman v. Baldwin, 215 P. 
1103, 67 Mont. 417—Yellowstone 
Nat. Bank v. McCullough, 154 P. 
919, 51 Mont. 590. 

Ohio.—Lutz v. White, 90 N.E.2d 388, 
86 Ohio App. 360—Bailey v. Sted- 
ronsky, 13 N.E.2d 588, 57 Ohio App. 
265—Dreihs v. Taxicabs of Cin¬ 
cinnati, 186 N.E. 832, 45 Ohio App. 
129. 

Pa.—Leiser v. Albright, 99 A. 411, 255 
Pa. 121. 

SC.—Burkhalter v. Odom, 189 S.E. 
650, 182 SC. 391. 

Tenn.—Hamilton v. Moyers, 140 S.W. 
2d 799, 24 Tenn.App. 86—Bourne v. 
Barlar, 67 S.W.2d 751, 17 Tenn.App. 
3 i o. 

Tex.—San Jacinto Rice Co. v. Ulrich, 
Civ.App., 214 S.W. 777—Perrow v. 
San Antonio & A. P. Ry. Co., Civ. 
App., 178 S.W. 973, rehearing de¬ 
nied 181 S.W. 496. 

W.Va.—St. Clair v. Jaco, 120 S.E. 188, 
95 W.Va. 5. 

Wis.—Town of Bell v. Bayfield Coun¬ 
ty. 239 N.W. 503, 206 Wis. 297. 

4 C.J. p 539 note 17. 

Limits of review 

The appellate court may determine 
whether any evidence sustains the 
complaint, although exhibits are not 
in the bill of exceptions referring 
thereto. 

Ind.—Kent v. Interstate Public Serv¬ 
ice Co., 168 N.E. 465, 97 Ind.App. 13. 

Sufficiency of record 

(1) Where alleged omitted evidence 
was a memorandum which, although 
lost, was read in evidence by another 
witness, the appellate court will con¬ 
sider the evidence. 

Ind.—Security Trust Co. v. Jaqua, 
150 N.E. 418, 85 Ind.App. 234, re¬ 
hearing denied 152 N.E. 298, 85 Ind. 
App. 234. 

(2) The omission from the bill of 
exceptions of newspapers which were 
identified and marked as exhibits and 
from which extracts were read and 
copied into the bill, but which them¬ 
selves were never introduced in evi¬ 
dence, does not show that the bill of 
exceptions failed to contain all of the 
evidence. 

Ind.—Allen v. Gilkison, 132 N.E. 12, 
76 Ind.App. 233. 

«7. Ala.—Chandler v. Owens, 179 So. 
256, 235 Ala. 356—-Fleming v. Cope- j 


land, 98 So. 128, 210 Ala. 3*9—By¬ 
ars v. Howell, 95 So. 871, 209 Ala. 
191—Woodward Iron Co. v. Wade, 
68 So. 1008, 192 Ala. 651. 

Cal.—Pal par, Inc., v. Thayer, 189 P. 
2d 752, 83 C.A.2d 809—Silva v. Mar¬ 
ket St. Ry. Co., 123 P.2d 904, 50 C. 
A.2d 796. 

Mo.—Craven v. Midland Milling Co., 
241 S.W. 658, 209 Mo.App. 557. 

4 C.J. p 539 note 18. 

Exhibits without bearing on issues 

The supreme court may review is¬ 
sues of fact on appeal from a decree 
m a proceeding to reopen a settle¬ 
ment and purge the account of usury, 
although certain exhibits are omit¬ 
ted from the record, where it appears 
that such exhibits have no bearing on 
the issues of fact to be reviewed and 
determined. 

Ala.—Clio Banking Co. v. Brock, 85 
So. 297, 204 Ala. 57. 

68. Ala.—First Nat. Bank v. Cotton, 
164 So. 371, 231 Ala. 288—St. Louis- 
San Francisco Ry. Co. v. Kimbrell, 
145 So. 433, 226 Ala. 114—John 
Dodd Wholesale Grocery Co. v. 
Burt, 143 So. 832, 225 Ala. 438- 
Ward v. Forbus, 104 So. 765, 213 
Ala. 306—Brenard Mfg. Co. v. Can¬ 
non, 96 So. 760, 209 Ala. 626—Shel¬ 
by Iron Co. v. Cole, 95 So. 47, 208 
Ala. 657—Akin v. Chancy Bros. 
Hardware & Furniture Co., 93 So. 
408, 207 Ala. 523. 

John E. Ballenger Const. Co. v. 
Joe F. Walters Const. Co., 184 So. 
270, 28 Ala.App. 353, reversed on 
other grounds 184 So. 273, 236 Ala. 
546, modified on other grounds 184 
So. 275, 236 Ala. 548—Parker v. 
White, 104 So. 843, 21 Ala.App. 20, 
certiorari granted Ex parte White, 
104 So. 844, 213 Ala. 425—Mathews 
Hardware Co. v. Allied Sales Cor¬ 
poration, 97 So. 166, 19 Ala.App. 303 
—Choctaw Bank v. Gewin, 78 So. 
96, 16 Ala.App. 349. 

Cal.—Loewenberg v. Schneider, 93 P. 
2d 1014, 14 C.2d 305. 

Adamo v. Nicholas, 56 P.2d 985, 
13 C.A.2d 261. 

Colo.—Bailey v. Harmon, 222 P. 393, 
74 Colo. 390. 

Conn.—Green v. Brown, 123 A. 435, 
100 Conn. 274. 

Ga.—Federal Life Ins. Co. v. Sum- 
mergill, 166 S.E. 54, 45 Ga.App. 
829. 

III.—Central Illinois Public Service 
Co. v. City of Sullivan, 128 N.E. 
326, 294 Ill. 101. 
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Engstrom v. City of Rockford, 
271 111.App. 235—Siegle v. Mitch¬ 
ell, 249 Ill.App. 116—Nelson v. Sey¬ 
mour, 248 Ill.App. 392—Steffey v. 
Sandifer, 202 Ill.App. 604—State 
Bank of Chicago v. Christensen, 
195 Ill.App. 496—Sherman v. Ash, 
187 Ill.App. 578. See In re Eng- 
lert’s Petition, 187 Ill.App. 467. 
Ind.—Jackson Civil Tp. v. Darrow, 
134 N.E. 779, 192 Ind. 136—Mc- 
Murran v. Hannum. 113 N.E. 238, 
185 Ind. 326—Wagner v. Wagner, 
109 N.E. 47, 183 Ind. 528. 

Baltimore & O. R. Co. v. Ranier, 
149 N.E. 361, 84 Ind.App. 542—Mc¬ 
Millan v. Plymouth Electric Light 
& Power Co., 123 N.E. 446, 70 Ind. 
App. 336. 

Mass.—E. A. Strout Realty Agency v. 
Gargan, 105 N.E.2d 208, 328 Mass. 
524—Realty Developing Co., Inc. 
v. Wakefield Ready-Mixed Concrete 
Co., Inc., 100 N.E.2d 28, 327 Mass. 
535—Gurll v. Massasoit Greyhound 
Ass’n, 89 N.E.2d 12, 325 Mass. 76— 
Morganti v. Casey, 40 N.E.2d 257, 
311 Mass. 46—Cincevich v. Patron- 
ski, 33 N.E.2d 972, 304 Mass. 679— 
Russo v. Thompson, 200 N.E. 570, 
294 Mass. 44—Hall v. Smith, 185 N. 
E. 850, 283 Mass. 166—Gorman v. 
MacPherson, 145 N.E. 421, 250 Mass. 
241—Murphy v. Hanright, 130 N.E. 
204, 238 Mass. 200. 

Minn.—Gubbins v. Irwin, 298 N.W. 
715, 210 Minn. 428—Zimmer v. St. 
Anthony Aerie No. 1247, F. O. E., 
229 N.W. 873, 179 Minn. 536—Rie- 
bel v. Mueller, 225 N.W. 924, 177 
Minn. 602, 66 A.L.R. 1. 

N.J.—Steinberg v. Mindlin, 110 A. 
569, 94 N.J.Law 32. 

N.Y.—Derby v. General Electric Co., 
204 N.Y.S. 224, 208 App.Div. 529. 
Ohio.—Stevison v. Cummins, App., 
131 N.E.2d 863—Reisz v. St. Paul 
Fire & Marine Ins. Co., 90 N.E.2d 
449, 86 Ohio App. 228—Lutz v. 
White, 90 N.E.2d 388, 86 Ohio App. 
360—Williams v. Martin, 82 N.E.2d 
547, 83 Ohio App. 130—Central 

Hyde Park Sav. & Loan Co. v. 
Feck, 67 N.E.2d 44, 77 Ohio App. 
343—Loving v. Kamm, App., 34 N. 
E.2d 591—Peelle v. Federal Land 
Bank of Louisville, App., 34 N.E. 
2d 478. 

Herman v. Hileman, 13 Ohio 
Supp. 111. 

Okl.—Thompson v. Thompson, 52 P. 
2d 49, 175 Okl. 344—Nave v. Cen¬ 
tral Life Ins. Co., 238 P. 424, 113 
Okl. 76—McCann v. Rees, 155 P. 
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APPEAL & ERROR § 1174 


§ 1174. - Sufficiency of Recital or Certifi¬ 

cate That All the Evidence Is In¬ 
cluded 

a. In general 

b. Indirect recital or certificate 

c. Recital that all the “testimony” is in¬ 

cluded 


a. In General 

As a genera! rule, It must appear either by express 
recital, if so required by the statutes or rules, or other¬ 
wise in the record that all of the evidence necessary is 
included. 

Except in jurisdictions having a statute or rule 
of court providing otherwise, 69 a recital or certifi- 


568, 55 Okl, 315—Powell v. First 
State Bank of Clinton, 155 P. 500, 
56 Okl. 44—Magee v. Litchfield, 151 
P. 575, 50 Okl. 360—Hoyt Shoe Co. 
v. Cuff, 148 P. 695, 46 Okl. 178— 
Weleetka Light & Water Co. v. Cas¬ 
tleberry, 142 P. 1006, 42 Okl. 745— 
Casner v. Streit, 142 P. 1004, 42 Okl. 
710. 

Or.—Howard v. Klamath County, 215 
P.2d 362, 188 Or. 205—Portland 
Mortg. Co. v. Elder, 53 P.2d 1045, 
152 Or. 406. 

S.D.—Levandowski v. Levandowski, 
184 N.W. 794, 44 S.D. 565—Denton 
v. Butler, 159 N.W. 397, 37 S.D. 
648—Anderson v. Standard Acc. Ins. 
Co. of Detroit, Mich., 155 N.W. 1, 
36 S.D. 390—Davis v. Davis, 154 N. 
W. 799, 36 S.D. 336—Clark v. Mo- 
sier, 150 N.W. 475, 35 S.D. 54. 

Tenn.—Cothron v. Cothron, 110 SW. 

2d 1054, 21 Tenn.App. 388. 

Tex.—Gulf Production Co. v. Gran¬ 
ger, 55 S.W.2d 531, 122 Tex. 303, 
rehearing denied 57 S.W.2d 1116, 
122 Tex. 303. 

Hutchison v. Robert Hamilton & 
Son, Civ.App., 234 S.W. 417. 

Utah.—Eckman v. Hicks, 272 P. 931, 
73 Utah 117. 

Wash.—Chase v. Department of La¬ 
bor and Industries of State, 219 P. 
2d 111, 36 Wash.2d 518—Loutsis v. 
Georges, 99 P.2d 413, 3 Wash. 2d 1 
—Hunter v. Department of Labor 
and Industries, 68 P.2d 224, 190 
Wash. 380—King v. Manson, 4 P.2d 
885, 165 Wash. 90. 

W.Va.—Queen v. Westfall, 103 S.E. 
115, 86 W.Va. 298. 

Wis.—Maloney v. McCormick, 193 N. 

W. 966, 181 Wis. 107. 

4 C.J. p 539 note 19. 

Evidence as matter to be shown by 
record generally see supra §§ 702- 
705. 

Scope and contents of record as to 
evidence see supra §§ 758-767. 

Direction of verdict or affirmative 
charge 

(1) The granting or denying of an 
affirmative charge or direction, of a 
verdict will not be reviewed on ap¬ 
peal where it is not affirmatively 
shown or recited that all the evidence 
is in the record. 

Ala.—Stanley v. People’s Sav. Bank, 
157 So. 844, 229 Ala. 446—St. Louis- 
San Francisco Ry. Co. v. Kimbrell, 
145 So. 433, 226 Ala. 114—Town of 
Ragland v. Poe, 133 So. 578, 222 Ala. 
548. 


Gulf States Steel Co. v. Com¬ 
stock, 85 So. 305, 17 Ala.App. 430. 
Mass.—Schnepel v. Kidd, 123 N.E.2d 
385, 332 Mass. 137—Turkowska v. 
Dielendick, 76 N.E.2d 556, 321 Mass. 
754—Handrahan v. North Main 
Street Garage, 46 N.E.2d 12, 312 
Mass. 699—McKin v. Siegel, 152 N. 
E. 312, 256 Mass. 269. 

Ohio.—Pesta v. Ruf, App., 48 N.E.2d 
876. 

(2) Where the evidence is obvious¬ 
ly conflicting, however, the direction 
of a verdict will be held erroneous, 
although the bill of exceptions fails 
to recite that it contains all the evi¬ 
dence. 

Ala.—Carpenter v. Duke Bros. Furni¬ 
ture Co., 97 So. 630, 210 Ala. 159. 

(3) Although the bill of exceptions 
does not affirmatively show that it 
contains all the evidence, where it 
shows a real conflict, a general charge 
for defendant is error. 

Ala.—John Dodd Wholesale Grocery 
Co. v. Burt, 143 So. 832, 225 Ala. 
438. 

(4) When the inquiry on appeal is 
as to the correctness of a directed 
verdict, if the bill of exceptions con¬ 
tains evidence which would justify 
a verdict in favor of appellant, the 
certificate to the bill of exceptions 
need not state specifically that it 
contains all the evidence. 

Colo.—City and County of Denver v. 
Merchants’ Biscuit Co., 157 P. 842, 
61 Colo. 238. 

(5) Where the evidence presented 
by plaintiff-appellant on appeal is 
correct and establishes a submissi- 
ble case, the reviewing court should 
rule in favor of its sufficiency, even 
if appellant fails to present all the 
evidence given at the trial. 

Mo.—Orlann v. Laederich, 92 S.W.2d 
190, 338 Mo. 783. 

Ohio.—Pesta v. Ruf, App., 48 N.E.2d 
876. 

(6) Rule precluding review of re¬ 
fusal of affirmative charge and pre¬ 
cluding determination that rulings on 
evidence were prejudicial, where bill 
of exceptions fails to state that it 
contained all the evidence, was inap¬ 
plicable where submission of ques¬ 
tion to jury was error and defend¬ 
ant was entitled to affirmative charge. 
Ala—City of Andalusia v. Fletcher, 

198 So. 64, 240 Ala. 110. 

Evidence of one day missing 

Where the bill of exceptions on its 
face showed that the trial consumed 
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two days but the bill of exceptions 
stated that it contained all the evi¬ 
dence taken on one day, this was 
held not to be & showing that the 
bill contained all the evidence taken 
at the trial. 

Tenn.—Patterson v. Mitchell, 9 Tenn. 
App. 662. 

Evidence on motion for new trial 

(1) An appeal will be considered 
where the bill of exceptions shows 
that it contains all the evidence in¬ 
troduced on the hearing of the cause, 
although it does not show that it 
contains all the evidence offered on 
the motion for a new trial. 

Tenn.—American Union Ins. Co. of 
New York v. Horton, 15 Tenn.App. 
176. 

(2) Where, however, the bill of ex¬ 
ceptions recited that ‘‘defendant of¬ 
fered the following affidavits” after 
which followed several affidavits and 
further recited thereafter that “plain¬ 
tiff offered the following counter af¬ 
fidavits,” the bill of exceptions did 
not affirmatively show that it con¬ 
tained all the evidence heard by the 
trial judge. The bill of exceptions 
must show that it contained all the 
evidence on a motion for a new trial. 
Tenn.—Harriman & Northeastern R. 

Co. v. McCartt, 15 Tenn.App. 109. 

'(3) Where bill of exceptions con¬ 
tained no statement that all mate¬ 
rial evidence was before reviewing 
court, denial by trial court of motion 
for new trial, grounded on alleged 
excessiveness of award, would not be 
reversed. 

Mass.—Guertin v. Lucier, 112 N.E.2d 
816, 330 Mass. 706. 

Limits of review 

Where no certificate of evidence is 
filed, the only question on review of 
a decree is whether the facts incor¬ 
porated therein support the decree. 

Ill.—Tri-City Artificial Ice Co. v. 
Day, 127 N.E. 106, 292 Ill. 545. 

69. Fla.—Johnson v. Reynolds, 121 
So. 793, 97 Fla. 591—Florida East 
Coast Ry. Co. v. Buckles, 96 So. 
397, 85 Fla. 416. 

Okl.—Seibold v. City of Muskogee, 8 
P.2d 35, 155 Okl. 81—Alexander v. 
First Nat. Bank, 277 P. 667, 136 
Okl. 251—Citizens’ State Bank of 
Okeene v. Cressler, 170 P. 230, 69 
Okl. 68—Pahlka v. Chicago, R. I. & 
P. Ry. Co., 161 P. 544, 62 Okl. 223. 
4 C.J. p 541 note 20. 
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cate need not state in express terms that all the 
evidence is set out. It is sufficient if it affirmative¬ 
ly appears from a reasonable construction of the 
language used that all, or substantially all, the ma¬ 
terial evidence is preserved. 70 Such fact, however, 
must appear somewhere in the record. 71 

It is also sufficient if both parties have assumed 
in their briefs that all the evidence is included; 72 
that the recital appears in the body of the bill it¬ 
self, although omitted from the certificate; 73 that 
the record shows that the bill contains all the evi¬ 
dence, although such recital is omitted from the 


bill or certificate; 7 * or that the judge’s certificate 
avers that it contains all the evidence, 75 although 
the longhand manuscript purports to contain only 
part thereof. 76 The usual formula is, ‘The fore¬ 
going was all the evidence given in the cause.” 77 

There are, however, cases holding insufficient a 
recital or certificate that there is included all the 
“material evidence,” 78 or “substantially” all the 
evidence. 79 So, mere assertions or stipulations of 
the attorneys, 80 or a certificate of the clerk of the 
court below 81 or of the court reporter 82 to the 


70. Ala.—New York Life Ins. Co. v. 
Jones, 17 So.2d 883, 245 Ala. 247— 
John E. Ballenger Const. Co. v. Joe 
F. Walters Const. Co., 184 So. 273, 
236 Ala. 546, modified on other 
grounds 184 So. 275, 236 Ala. 548— 
Climer v. St. Clair County Tele¬ 
phone Co., 77 So. 30, 200 Ala. 656. 
Ark.—Chicago, R. I. & P. Ry. Co. v. 
Greer, 58 S.W.2d 424, 187 Ark. 101 
—State Nat. Bank of Texarkana v. 
Birmingham, 266 S.W. 76, 166 Ark. 
446—Abbott v. Kennedy, 201 S.W. 
830, 123 Ark. 105—Simmons v. 

Lusk, 194 S.W. 11, 128 Ark. 336. 

Ga.—Whelchel v. Cox, 139 S.E. 829, 
37 Ga.App. 280. 

IU.—Central Illinois Public Service 
Co. v. City of Sullivan, 128 N.EL 
326, 294 Ill. 101—Central Illinois 
Public Service Co. v. Swartz, 119 N. 
33. 990, 284 Ill. 108—People v. Scan- 
lan, 107 N.E. 149, 265 Ill. 609. 

Sutton v. Board of Education of 
Casey Tp. High School, 259 I1L 
App. 193—Johnson Oil Refining Co. 
v. Gillam, 256 Ill.App. 581—Salts- 
man v. Springfield Life Ins. Co., 
254 Ill.App. 440. 

Ind.—Kist v. Coughlin, 57 N.E.2d 
199, 222 Ind. 639, modified on oth¬ 
er grounds 57 N.E.2d 586, 222 Ind. 
639. 

Hayes Freight Lines v. Oestrich- 
er, 68 N.E.2d 792, 117 Ind.App. 143 
—Smith v. Cleveland, C., C. & St. 
L. Ry. Co., 117 N.E. 534, 67 Ind. 
App. 397. 

Ky.—Kennedy v. Morris, 1 Ky.Op. 
421. 

Mass.—Crowninshield v. Broughton, 
131 N.E. 572, 239 Mass. 17. 

Or.—Simmons v. Zarthas, 195 P. 157, 
99 Or. 476. 

SJD. —McCready v. Vakiner, 168 N.W. 
579, 40 S.D. 532. 

Tenn.—Brower v. Watson, 244 S.W. 

362, 146 Tenn. 626, 26 A.L.R. 991. 
Wash.—Rieper v. General Cigar Co., 
209 P. 849, 121 Wash. 427. 

Wyo.—Diamond Cattle Co. v. Clark, 
74 P.2d 857, 52 Wyo. 265, 116 A.L.R. 
912. 

4 CLJ. p 541 note 20. 

r 

Ihcbrporaiion of evidence in: 
Abstract of record see supra 9 989. 


Bill of exceptions see supra §§ 820- 
827. 

Case or statement of facts see su¬ 
pra S 921. 

Certificate of evidence see supra S 
975. 

Transcript or return see supra § 
1041. 

Recital as essential to sufficiency of 
certification see supra § 1068. 

71. Wyo.—Fryer v. Campbell, 28 P. 
2d 475, 46 Wyo. 491. 

72. Colo.—Pacific Mut. L. Ins. Co. v. 
Van Fleet, 107 P. 1087, 47 Colo. 401. 

Mass.—Jennings v. Law, 85 N.E. 157, 
199 Mass. 124—Ready v. Pinkham, 
63 N.E. 887, 181 Mass. 351^Tohn- 
son v. Kimball, 52 N.E. 386, 172 
Mass. 398. 

73. Colo.—Pacific Mut. L. Ins. Co. v. 
Van Fleet, 107 P. 1087, 47 Colo. 401. 

Bill considered as a whole 

In determining whether evidence 
is in record on appeal, although trial 
judge’s certificate does not state that 
it contains all evidence, appellate 
court must examine bill of exceptions 
as a whole to ascertain whether it 
contains words indicating clearly that 
bill contains all evidence. 

Ind.—Kist v. Coughlin, 57 N.E.2d 199, 
222 Ind. 639, modified on other 
grounds 57 N.E,2d 586, 222 Ind. 639. 

Hayes Freight Lines v. Oestrich- 
er, 68 N.K2d 792, 117 Ind.App. 143. 

74. IIL—Central Illinois Public Serv¬ 
ice Co. v. City of Sullivan, 128 N. 
E. 326, 294 Ill. 101. 

Mass.—Swistak v. Paradis, 192 N.E. 

920, 288 Mass. 377. 

4 C.J. p 541 note 23. 

75. Ind.—Kist v. Coughlin, 57 N.E. 
2d 199, 222 Ind. 639, modified on oth¬ 
er grounds 57 N.E.2d 586, 222 Ind. 
639. 

Wyo.—Fryer v. Campbell, 28 P.2d 475, 
46 Wyo. 491. 

76. Ind.—Pitman v. Marquardt, 50 N. 
E. 894, 20 Ind.App. 431. 

77. Ind.Terr.—Truskett v. Bronaugh, 
76 S.W. 294, 4 Ind.T. 731. 

4 C.J. p 541 note 31. 

78. Ind.—Cully v. Ipaell, 8 Ind. 456. 
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Mo.—Stowell v. Dickson, App., 177 
S.W. 1080. 

Recital insufficient 

A recital in the bill of exceptions 
that the evidence was all that was 
offered and introduced “that is in any 
way material to the questions raised 
in this court” cannot be accepted as 
a statement that the evidence shown 
was all of the evidence heard. 

Mo.—Stowell v. Dickson, supra. 

79. N.Y.—Paladino v. Staten Island 
Midland R. Co., 110 N.Y.S. 621, 126 
App.Div. 347. 

80. Ala.—Griffin v. Handley, 96 So. 
66 , 209 Ala. 253. 

Mo—Stalcup v. Bolt, 139 S.W.2d 544, 
234 Mo.App. 1070. 

Okl.—Briggs v. Kinzer, 158 P. 447, 59 
Okl. 49. 

4 C.J. p 541 note 27. 

Becital insufficient 

A recital near the end of the bill 
of exceptions, “I have here all the 
evidence,” probably referable to coun¬ 
sel preparing the bill, and not to the 
judge, was not equivalent to a re¬ 
cital that the evidence set forth in the 
bill was all or substantially all of the 
evidence presented on the trial. 

Ala.—Griffin v. Handley, 96 So. 66 , 
209 Ala. 253. 

81. Okl.—Briggs v. Kinzer, 158 P. 
447, 59 Okl. 49. 

4 C.J. p 541 note 28. 

82. Ind.—McMurran v. Hannum, 113 
N.E. 238, 185 Ind. 326. 

4 C. J. p 541 note 29. 

Surplusage 

The stenographer's certificate that 
the transcript contains all of the evi¬ 
dence constitutes no part of the bill 
of exceptions, is mere surplusage, 
and adds nothing to the bill to ob¬ 
viate the necessity of the certificate 
of the judge. 

Ind.—McMurran v. Hannum, supra— 
Wagner v. Wagner, 109 N.E. 47, 
183 Ind. 572. 

Becital Insufficient 

Even though a purported state¬ 
ment of facts which was certified 
opty by the stenographer could “be 
considered properly' authenticated,' it 
would not show that there was no 
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effect that all the evidence is included has been 
held insufficient. 

In some jurisdictions recitals in the judge's cer¬ 
tificate will not dispense with the necessity of such 
recitals in the case or statement. 83 When the record 
contradicts the recital or certificate that it contains 
all the evidence and discloses the absence of a part 
of the evidence introduced on the trial, such recital 
or certificate is not conclusive, and the appellate 
court will not consider any question which depends 
for its proper decision on the evidence. 84 

b. Indirect Recital or Certificate 

If the Implication necessarily follows from the lan¬ 
guage used, an indirect recital or certification is usually 
sufficient. 

An indirect recital or certification that all the 
evidence is preserved in the record may be sufficient, 
if the implication necessarily flows from the lan¬ 
guage used, especially where there is nothing in the 
record to indicate or to suggest that anything has 


been omitted, 85 although vague and indefinite aver¬ 
ments will not be accepted. 86 

c. Recital That All the “Testimony” Is Included 

Dependent on whether or not the word “testimony” is 
considered equivalent to the word “evidence”, recitals to 
the effect that all the testimony is preserved have been 
held sufficient or insufficient. 

There is authority stating that a statement “that 
this was all the testimony given in the cause” is de¬ 
fective, “testimony” and “evidence” not being syn¬ 
onymous terms, 87 unless it affirmatively appears on 
the face of the bill that no other species, class, or 
kind of evidence except testimony was introduced 
on the trial of the cause. 88 Other cases seem to hold 
broadly that the words “testimony” and “evidence” 
are substantially equivalent terms; 89 and the use 
of the word “testimony” has been held sufficient, 
where the context makes it clear that the word re¬ 
fers to “evidence,” and that it was treated as 
synonymous therewith by the court and by the par¬ 
ties. 90 


evidence of the value of the seques¬ 
tered property replevied by defend¬ 
ant, where the certificate merely 
stated that it was a true, full, and 
correct report of the evidence ad¬ 
duced at the trial, and there was 
nothing to indicate that it contained 
all the facts. 

Tex.—Rahlmann v. Galveston Auto 
Sales Co., Civ.App., 238 S.W. 345, 
dismissed for want of jurisdiction. 
Reporter's certificate, with other 
facts appearing from the record, may 
be sufficient to show that the bill of 
exceptions contains all the evidence. 
Ill.—Beaver Pond Drainage Dist. v. 
Gray, 173 N.E. 115, 341 I1L 66 . 

83. Okl.—Magee v. Litchfield, 151 P. 
575, 50 Okl. 360. 

4 C.J. p 541 note 30. 

84. Ala.—Modern Credit Co. v. State 
ex reL Thetford, 90 So.2d 756— 
American Life Ins. Co. v. Carlton, 
198 So. 1 , 240 Ala 173—Hendrix v. 
Pique, 185 So. 390, 237 Ala. 49— 
Compton v. Compton, 177 So. 900, 
235 Ala 174—Southern Ry. Co. v. 
E. L. Kendall & Co., 69 So. 328, 14 
Ala.App. 242, certiorari denied Ex 
parte Southern Ry. Co., 69 So. 1020, 
193 Ala 681. 

John E. Ballenger Const. Co. v. 
Joe P. Walters Const. Co., 184 So. 
270, 28 AlaApp. 353, reversed on 
other grounds 184 So. 273, 236 Ala. 
546. 

Ark.*—Baldwin v. Brown,* 265 S.W. 

976, 166 Ark. 1. ’ ‘ ' ' 

In<L-^rChicago, I. & 3U Ry. Co^w: Pub¬ 
lic Service Commission of Indiana 
123 NJ3L 465, 188 1&& 334. . [ 

Jackman Cigar Mfg ; -Go., v, John 
Berger & Son 'Co*, ,52 NJS.2d 363, 
114 In<LApp. 437.1 : 
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Mass.—Stevens v. St. Botolph Hold¬ 
ing Co., 55 N.E.2d 450, 316 Mass. 
238. 

Neb.—Patterson v. Kerr, 254 N.W. 
704, 127 Neb. 73. 

Ohio.—Kirkland v. Archbold, App., 
113 N.E.2d 496. 

Okl.—Moore-De Grazier & Co. v. 

Haas, 158 P. 584, 53 Okl. 817. 

Term.—Gifford v. Provident Life Ins. 

Co., 64 S.W.2d 64, 16 Tenn.App. 21. 

4 C.J. p 541 note 32. 

Documentary evidence missing 

Certificate of trial court that state¬ 
ment and bill of exceptions contain¬ 
ed all material evidence, except doc¬ 
umentary evidence, is insufficient to 
authorize review of the evidence, ! 
which will be presumed to support 
the findings and judgment. 

Nev.—Love v. Mt. Oddie United Mines 
Co., 181 P. 133, 43 Nev. 61, reversed 
on other grounds 184 P. 921, 43 Nev. 
61. 

Immaterial omission 
Although it is apparent that exhib¬ 
its have been omitted from the rec¬ 
ord, the effect of a certificate that all 
evidence is included is not thereby 
destroyed, where the exhibits are 
wholly immaterial. 

I1L—People v. Clark, 131 N.E. 260, 
298 Ill. 170. 

85. Kan.—Toung v. Irwin, 79 P. 678, 
70 Kan. 796. 

Tenn.—prodie v. Miller, 143 S.W.2d 
1043* 24 Tenn-App, 316. 

Va.—Martin* v, Winston, 23 S.E.2d 
873, 181m Va* 94, certiorari denied 
*63 S.Ct. 1330, 319 U.S. 766, 87 L. 
Ed. 1716. 

4 C.J. p 541 note 33. 
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86. Ohio.—Lutz v. White, 90 N.E.2d 
388, 86 Ohio App. 360. 

Wash.—De m aris v. Barker, 74 P. 362, 
33 Wash. 200. 

4 C.J. p 542 note 34. 

87. Ark.—Edwards v. Clark, 269 S. 
W. 357, 168 Ark. 103. 

Ohio.—Norwalk v. Christian, 25 Ohio 
Cir.Ct-,N.S., 419. 

4 C.J. p 542 note 35. 

All testimony relating to particular 
issue 

A bill of exceptions in an action 
for damages for an automobile colli¬ 
sion, reciting that it contained all 
the testimony relating to the sun 
shining in defendant’s eyes, is insuf¬ 
ficient to carry the inference that it 
contained all the evidence adduced at 
the trial, as required for review. 

Ark.—Edwards v. Clark, 269 S.W. 357, 
168 Ark. 103. 

88. Ind.—McDonald v. Elfes, 61 Ind. 
279. 

Or.—Cleveland Oil, etc., Mfg. Co. v. 
Norwich Union P. Ins. Soc., 55 P. 
435, 34 Or. 228. 

Utah.—Crooks v. Harmon, 81 P. 95, 
29 Utah 304. 

89. Ala.—Wagar Lumber Co. v. Sul¬ 
livan Logging Co., 24 So. 949, 120 
Ala. 558. 

4 C.J. p 542 note 37. 

90. U.S.—Waldron v. Waldron, Ill., 
15 S.Ct. 383, 156 U.S. 361, 39 L.Ed. 
453. 

Ind.—Harris v. Tomlinson, 30 N.E. 
214, 130 Ind. 426. 

Neb.—Woolworth v. Parker, 77 N.W. 
1090, 57 Neb. 417. 

Utah.—Mitchell v. Jensen, 81 P. 165, 
29 Utah 346. 
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§ 1175. - Necessity of Setting Out Plead¬ 

ings 

The record should set forth the pleadings or the issues 
for a review of the sufficiency of the evidence. 

It is essential to a review of the sufficiency of 
the evidence that the record contain either a copy 
of the pleadings or a statement of the issues in con¬ 
troversy between the parties. 91 

§ 1176. Instructions 

The court will not, on appeal, consider questions in- 
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volving instructions given or refused if they are not 
properly raised and presented by the record. 

The court will not, on appeal, consider questions 
involving instructions given or refused if they are 
not properly raised and presented by the record. 92 
Thus, to permit a review of an instruction given, 
the record must show that the instruction com¬ 
plained of was actually given or read to the 
jury, 93 and at whose request such instruction was 
given; 94 and if the instruction was given on the 
court’s own motion such fact must appear. 95 Fur¬ 
thermore, the record must show that a proper ob¬ 
jection and exception was taken thereto. 96 


91. Ala.—Sheffield Iron Corporation 
v. Dennis, 86 So. 467, 204 Ala. 530. 

Tex.—Stanley v. Ellington, Civ.App., 
52 S.W. 2d 1063. 

4 C.J. p 542 note 39. 

92. Cal.—Kraft v. Nemeth, 251 P.2d 
355, 115 C.A.2d 50. 

Colo.—^Etna Casualty & Surety Co. 
v. North Sterling Irr. Dist., 225 P. 
261, 75 Colo. 185. 

Idaho.—Dedman v. Oregon Short Line 
R. Co., 63 P.2d 667, 57 Idaho 160. 
HI.—Braekensick v. Chicago Motor 
Coach Co., 123 N.E.2d 350, 4 IlLApp. 
2d 84—Tir v. Shearn, 119 N.E.2d 
406, 2 Ill.App.2d 257. 

Kan.—Flournoy v. City of Parsons, 
155 P.2d 421, 159 Kan. 367—Smith 
v. Kagey, 73 P.2d 56, 146 Kan. 563. 
Minn.—Bartl v. City of New Ulm, 72 
N.W.2d 303, 245 Minn. 148. 

Okl.—Labora v. Stephens, 147 P. 152, 
47 Okl. 64. 

Or.—Aitken v. Bjerkvig, 150 P. 278, 
77 Or. 397. 

S.C.—Duncan v. Clement, 126 S.E. 
752, 131 S.C. 75. 

Tex.—Hendrix v. Gabrysch, Civ.App., 
190 S.W.2d 516—Panhandle & S. F. 
By. Co. v. Burt, Civ.App., 71 S.W. 
2d 390—Holden v. Evans, Civ.App., 
231 S.W. 146—Dixon v. Haymes, 
Civ.App., 220 S.W. 441. 

Vt.—Adams v. Cook, 100 A. 42, 91 Vt. 
281. 

Wash.—Frank v. Switchmen’s Union 
of North America, 152 P. 512, 87 
Wash. 634. 

Failure to charge 

While the statutes required the 
court to charge the jury in writing 
as to the law of the case, unless such 
instructions are waived, an assign¬ 
ment of error, merely reciting that it 
was the duty of the court to instruct 
the jury as to the law of the case, 
etc., must be overruled, where there 
was nothing in the record to show 
that instructions were not given and 
not waived. 

Tex.—Dixon v. Haymes, Civ.App., 220 
S.W. 441. 

Bequest for reduction to writing 
Assignments of error, complaining 
of a charge, were faulty where there 
was no request of record to reduce 


the charge to writing and have it 
filed. 

Pa.—Sikorski v. Philadelphia & R. 

Ry. Co., 103 A. 618, 260 Pa. 243. 
Obliteration or interlineation of in¬ 
structions 

Mo.—Coffey v. S. S. Kresge Co., App., 
102 S.W.2d 161. 

Wash.—Anderson v. Harrison, 103 P. 
2d 320, 4 Wash.2d 265. 

93- Ala.—East Pratt Coal Co. v. 
Jones, 75 So. 722, 16 Ala.App. 130, 
certiorari denied Ex parte East 
Pratt Coal Co., 76 So. 995, 200 Ala. 
697. 

Sufficiency of showing 

A bill of exceptions reciting that 
the court “gave the following written 
charges requested” is insufficient to 
show that such charges were read to 
jury or that jury was present when 
charges were marked “Given.” 

Ala.—East Pratt Coal Co. v. Jones, 75 
So. 722, 16 Ala-App. 130, certiorari 
denied Ex parte East Pratt Coal 
Co., 76 So. 995, 200 Ala. 697. 

94. Cal.—Sutter Butte Canal Co. v. 
American Rice & Alfalfa Co., 189 
P. 277, 182 C. 549. 

Paxton v. Alameda County, 259 P. 
2d 934, 119 C.A. 2d 393—Smith v. 
Rothschild, 39 P.2d 464, 3 C.A.2d 
273—Ambrose v. Allen, 298 P. 169, 
113 C.A. 107—Walters v. Evick, 268 
P. 1061, 93 C.A. 1. 

Ill.—Shaver v. Brierton, 117 N.E.2d 
298, 1 Ill. App. 2d 192—Kimes v. 
Burkhart, 116 N.E.2d 201, 2 Ill.App. 
2d 190—Price v. Bailey, 265 Ill. 
App. 358—Boyd v. Schnell, 209 Ill. 
App. 187. 

Mo.—Powell v. United Rys. Co., 196 
S.W. 1115, 271 Mo. 488. 

Boswell v. Richards, App., 224 
S.W. 1031—Martin v. Barrett, App., 
204 S.W. 410. 

Instructions given by court 
Where the bill of exceptions show¬ 
ed that the instructions were all giv¬ 
en by the court, so that each party 
had an exception thereto by virtue of 
a code provision, the record was not 
so ambiguous as to require a find¬ 
ing that an instruction complained of 
by appellant was given at his re- 
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quest, since such request should have 
been made manifest by the incorpo¬ 
ration of appellant’s instructions in 
the bill of exceptions, or by a state¬ 
ment that the instruction was given 
at his request. 

Cal.—Fawkes v. Reynolds, 211 P. 449, 
190 C. 204. 

Hayes v. Emerson, 294 P. 765, 110 
C.A. 470. 

95. Cal.—Smith v. Pellissier, 286 P. 
2d 66, 134 C.A.2d 562—Ambrose v. 
Allen, 298 P. 169, 113 C.A. 107. 

Ky.—Manual’s Adm’r v. W. E. Cald¬ 
well & Co., 109 S.W.2d 635, 270 Ky. 
285. 

Mo.—Powell v. United Rys. Co., 196 
S.W. 1115, 271 Mo. 488. 

Martin v. Barrett, App., 204 S.W. 
410. 

96. Ky.—Manual’s Adm’r v. W. E. 
Caldwell & Co., 109 S.W.2d 635, 270 
Ky. 285—A. Downs & Bro. v. Fire¬ 
men’s Ins. Co. of Newark, N. J., 267 
S.W. 153, 206 Ky. 316. 

Tex.—Bennett v. Rio Grande Canal 
Co., Civ.App., 182 S.W. 713. 

Wash.—Grant v. Fisher Flouring 
Mills Co., 68 P.2d 210, 190 Wash. 
356. 

Timeliness 

Where exceptions were reserved to 
an order overruling objections to a 
charge, but the order failed to show 
that the objections were made before 
the charge was given, the propriety 
of the charge could not be considered 
on appeal. 

Tex.—Bennett v. Rio Grande Canal 
Co., Civ.App., 182 S.W. 713. 
Instruction clearly wrong 
Where instructions erroneously 
state the law, one complaining there¬ 
of need not make a record of objec¬ 
tions or motion for modification in 
order to have the error reviewed. 

Kan.—Richardson v. Business Men’s 
Protective Ass’n of Lincoln, Neb., 
284 P. 599, 129 Kan. 700. 

Objection based on change of theory 
An instruction to find for defend¬ 
ant if the jury did not find the cause 
of the explosion what plaintiff claim¬ 
ed it to be is not ground for reversal, 
where the record does not show that 
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An objection to the manner in which an instruc¬ 
tion was given will not be considered because the 
appellate court has no way of knowing from the 
record what that manner was. 97 

§ 1177. - Necessity of Setting Out In¬ 

structions Complained of 

The appellate court will not consider the propriety 
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of an instruction given by the trial court if the instruction 
involved is not made part of the record. 

The appellate court will not consider the propriety 
of an instruction given by the trial court if the 
instruction involved is not made part of the record 
or its appropriate part, 98 or, under the practice of 
some jurisdictions, if it is not made to appear that 


the judge knew plaintiff intended to 
reverse his theory and present the 
case under res ipsa loquitur theory. 
Mass.—Anderson v. Beacon Oil Co., 
183 N.E. 152, 281 Mass. 108. 

97- S.C.—Duncan v. Clement, 126 S. 
E. 752, 131 S.C. 75. 

98. Ala.—Sudduth v. Central of 
Georgia Ry. Co., 77 So. 350, 201 Ala. 
56. 

Sisson v. Pruitt, 183 So. 686, 28 
Ala.App. 341, followed in 184 So. 
921, 28 Ala. App. 676—Pearson v. 
Hancock & Son, 77 So. 934, 16 Ala. 
App. 340, certiorari denied 78 So. 
806, 201 Ala. 428—Lang v. Leith, 77 
So. 445, 16 Ala.App. 295—Alabama 
Great Southern Ry. Co. v. Law¬ 
rence, 77 So. 432, 16 Ala.App. 282— 
Northern Alabama Ry. Co. v. White, 

69 So. 308, 14 Ala.App. 228. 

Ariz.—Moreno v. Moore, 67 P.2d 316, 
47 Ariz. 529. 

Ark.—Van Vleet-Ellis Corporation v. 
Higginbotham, 32 S.W.2d 800, 182 
Ark. 812. 

Cal.—Sills v. Soto, 269 P.2d 98, 124 C. 
A.2d 539—Barrington v. Pacific 
Electric Ry. Co., 256 P. 567, 83 C. 
A. 100. 

Colo.—Monks v. Hemphill, 212 P.2d 
1004, 121 Colo. 1—Leeman Auto Co. 
v. Swayne-Wimbush Motor Co., 52 
P.2d 396, 97 Colo. 599—Federal Life 
Ins. Co. v. Lorton, 51 P.2d 693, 97 
Colo. 545—James v. Frank, 230 P. 
1114, 76 Colo. 284—Bailey v. Har¬ 
mon, 222 P. 393, 74 Colo. 390— 
Knowlton v. Knight-Campbell Mu¬ 
sic Co., 147 P. 330, 59 Colo. 51. 

Conn.—Kozma v. Palumbo, 137 A. 721, 
106 Conn. 728. 

Fla.—Howland v. Cates, 43 So.2d 848 
—Hancock v. State Exchange Bank, 

70 So. 211, 70 Fla. 243. 

Idaho.—Barton v. Woodward, 182 P. 

916, 32 Idaho 375, 5 A.L.R. 1090. 
Ill.—Jenkins v. Pennsylvania R. Co., 
124 N.E.2d 583, 4 Ill.App.2d 591- 
Shaver v. Brierton, 117 N.E.2d 298, 
1 Ill.App.2d 192—Speers v. Wede¬ 
kind, 109 N.E.2d 352, 348 Ill.App. 
547—Humbert v. Lowden, 56 N.E. 
2d 323, 323 Ill.App. 557—Walters v. 
Ind, 48 N.E.2d 791, 319 Ill.App. 162 
—Bennett v. Nicholson, 187 Ill.App. 
538. 

Ind.—Long v. Archer, 46 N.E.2d 818, 
221 Ind. 1$6—Barksdale v. State, 
147 N.E. 765, 196 Ind. 392. 

Browder v. Arsenal Building & 
Loan Ass'n, 38 N.E.2d 867, 110 Ind. 


App. 242—Coca Cola Bottling Co. v. 
Wheeler, 193 N.E. 385, 99 Ind.App. 
502—Houk v. Harter, 116 N.E. 56, 
65 Ind.App. 373—Briles v. Briles, 
112 N.E. 449, 66 Ind.App. 444— 
Peterson v. Liddington, 108 N.E. 
977, 60 IndApp. 41. 

Iowa.—Doyle v. Dugan, 295 N.W. 128, 
229 Iowa 724—Wittrock v. New- 
com, 277 N.W. 286, 224 Iowa 925— 
D. F. Hallowell & Sons v. Van Zet- 
ten, 239 N.W. 593, 213 Iowa 748. 

Kan.—Flournoy v. City of Parsons, 
155 P.2d 421, 159 Kan. 367— 1 Tovey 
v. Geiser, 92 P.2d 3, 150 Kan. 149. 

Ky.—Sparks v. Doss, 253 S.W.2d 245 
—Louisville & N. R. Co. v. Paul’s 
Adm'r, 235 S.W.2d 787, 314 Ky. 473 
—Bowen v. Gradison Const. Co., 32 
S.W.2d 1014, 236 Ky. 270—Thoenis* 
Adm’x v. Andrews, 21 S.W.2d 250, 
231 Ky. 160—Ward’s Committee v. 
Kimbel, 1 S.W.2d 952, 222 Ky. 517 
—Commonwealth v. Adams, 294 S. 
W. 1066, 220 Ky. 151—Adkins v. 
McCleary, 287 S.W. 1, 215 Ky. 805— 
A. Downs & Bro. v. Firemen’s Ins. 
Co. of Newark, N. J., 267 S.W. 153, 
206 Ky. 316. 

La.—Driefus v. Levy, App., 140 So. 
259. 

Mass.—Dansereau v. Houlihan, 5 N.E. 
2d 428, 296 Mass. 310. 

Mich.—Martin v. Leslie, 76 N.W.2d 
71, 345 Mich. 305. 

Mo.—Wynne v. Wagoner Undertak¬ 
ing Co., 204 S.W. 15, 274 Mo. 593. 

In re Harlow’s Estate, App., 192 
S.W. 2d 5—Federal Chemical Co. v. 
Hitt, App., 155 S.W.2d 899—Weller 
v. Weaver, 100 S.W.2d 594, 231 Mo. 
App. 400. 

Mont.—Howard v. Fraser, 271 P. 444, 
83 Mont. 194. 

Okl.—Burke v. First Nat. Bank of 
Yukon, 168 P.2d 285, 197 Okl. 52— 
Baumgart v. Bryant, 88 P.2d 635, 
184 Okl. 531—State Bank of Sene¬ 
ca, Mo., v. Miller, 42 P.2d 834, 171 
Okl. 253—Laborn v. Stephens, 147 
P. 152, 47 OkL 64. 

Tenn.—Crabb v. Cole, 84 S.W.2d 597, 
19 Tenn.App. 201. 

Tex.—West cl iff Co. v. Wall, Civ.App., 
261 S.W.2d 450, reversed on other 
grounds 267 S.W.2d 544, 153 Tex. 
271—United Employers Casualty Co. 
v. Summerour, Civ.App., 151 S.W. 
2d 247, error dismissed, judgment 
correct—Fuller v. El Paso Live 
Stock Commission Co., Civ.App., 
174 S.W. 930. 


Utah.—State v. Kranendonk, 9 P.2d 
176, 79 Utah 239. 

Vt.—Adams v. Cook, 100 A. 42, 91 
Vt. 281—St. Albans Granite Co. v. 
Elwell & Co., 92 A. 974, 88 Vt. 479. 
W.Va.—Wright v. Lantz, 58 S.E.2d 
123, 133 W.Va. 786—Wilson v. 

Fleming, 109 S.E. 810, 89 W.Va. 
553. 

4 C.J. p 152 note 99. 

Recitals as to error in giving or re¬ 
fusing instructions as a part of ab¬ 
stract see supra § 990. 

Instructions as a part of case or 
statement of fact see supra § 920. 
Applicability of statute 

Statute, as amended by a subse¬ 
quent act, requiring charges to be 
set out in the record proper, does 
not apply to a case tried before the 
passage and approval of the amend¬ 
ment. 

Ala.—Knight v. Harris, Cortner & 
Co., 77 So. 440, 16 Ala.App. 290— 
Kinney v. Ehrensperger, 77 So. 439, 
16 Ala.App. 289, certiorari denied 
Ex parte Ehrensperger, 77 So. 999, 
201 Ala. 695. 

Reference to abstract insufficient 
An assignment of error to the giv¬ 
ing and refusing of instructions must 
incorporate the record on which the 
error is predicated, a reference to. 
the abstract being insufficient. 

Iowa.—McCornack v. Central State 
Bank, 222 N.W. 851, 207 Iowa 274, 
followed in 222 N.W. 853. 

Instruction too fragmentary 
Ala.—Johnson Bros. v. Storrs-Schae- 
fer Co., 140 So. 885, 25 Ala.App. 78.. 

Objectionable language alone insuffi¬ 
cient 

The charge objected to must be- 
printed, quoting the objectionable 
language alone in the bill of excep¬ 
tions being insufficient. 

Me.—Foster v. Congress Square Ho¬ 
tel Co., 145 A. 400, 128 Me. 50, 67 
A.L.R. 239. 

Reference to charge by topics* 
rather than definite language emr 
ployed, is insufficient. 

Ala.—Stoudemire v. Davis, 94 So. 498,. 
208 Ala. 495. 

Verbatim report 

While it is not absolutely neces¬ 
sary that an instruction to which ob¬ 
jection is made should he set out 
verbatim in order to have it consid¬ 
ered on appeal, it is the better and! 
safer practice to do so. 
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the instruction was filed.® 9 Hence, if the parts of 
the charge of the court complained of are not duly 
shown by the appeal record, the appellate court 
cannot say whether the instructions complained of 
were erroneous. 1 

§ 1178. -Necessity of Setting Forth 

Matters Referred to in Instruc¬ 
tions 

In addition to the instructions complained of, mat¬ 
ters referred to in the instructions must also be made 
part of the record. 

In order to obtain a review of the correctness of 
the instructions complained of, not only must such 
instructions be set forth in the record, but matters 
referred to in the instructions must also be made 


part of the record. 2 

§ 1179 . - Necessity of Showing Request 

and Ruling Thereon 

The court on appeal will not consider a refusal to give 
an instruction in the absence of a record showing the 
refused instruction, a timely request therefor, and refusal. 

The appellate court will not ordinarily consider 
an assignment of error that the court below failed 
to give a proper instruction unless it affirmatively 
appears from the record that a proper request there¬ 
for was made. 3 More specifically it is necessary, in 
order to obtain a review of the refusal to give a 
requested instruction, that the record or its proper 
part show not only the instruction which was re¬ 
quested, 4 but show additionally that a request for 


Ind.—Slifer v. Williard, 131 N.E. 87. 
78 Ind.App. 88. petition denied 132 
N.E. 321. 78 Ind.App. 88. 

39. Ind.—Peterson v. Liddington, 108 
N.E. 977, 60 Ind.App. 41. 

1. Ky.—Chicago, St. L. & N. O. R. 
Co. v. Coffee, 13 Ky.Op. S23. 

Mo.—Wyatt v. Central Coal & Coke 
Co.. App., 209 S.W. 585. 

4 C.J. p 542 note 40. 

2. Ala.—American Nat. Ins. Co. v. 
Moss, 112 So. 110, 215 Ala. 542. 

Industrial Sav. Bank v. Mitchell, 
140 So. 440, 25 Ala.App. 13, certio¬ 
rari denied 140 So. 452, 224 Ala. 335. 
Ark.—Johnson v. Missouri Pac. R. 

Co., 233 S.W. 699, 149 Ark. 418. 

Ga.—Luke v. McSwain, 107 S.E. 566, 
27 Ga.App. 141. 

IIL—Raleigh Mfg. Co. v. Great West¬ 
ern Smelting & Refining Co., 227 
ULApp. 221. 

Minn.—Bartl v. City of New Ulm, 72 
N.W.2d 303, 245 Minn. 148—Orth v. 
Wickman, 251 N.W. 127, 190 Minn. 
193. 

Mo.—Brown v. Tully, App., 220 S.W. 

1012. 

Tenn.—Central Produce Co. v. Gen¬ 
eral Cab Co. of Nashville, 129 S.W. 
2d 1117, 23 Tenn.App. 209. 

4 C.J. p 542 note 42. 

Itecard held sufficient 
Ga.—Watson v. Ray, 77 S.E.2d 53, 88 
Ga.App. 483. 

3- Cal.—Stark v. Yellow Cab Co., 202 
P.2d 802, 90 C.A.2d 217—Pink v. 
Weisman, 23 P.2d 438, 132 C.A. 724 
—Knight v. Gosselin, 12 P.2d 454, 
124 C.A. 290. 

Conn.—Tully v. Demir, 39 A.2d 877, 
131 Conn. 330. 

Idaho.—Lightner v. Russell & Pugh 
Lumber Co., 17 P.2d 349, 52 Idaho 
616. 

IIL—Strobl v. Ingels, 245 ULApp. 607. 
Mich.—Linendoll y. Te Paske, 41 N. 
W.2d 345, 327 Mich. 129—Pinkel v. 
Otto Misch Co., 289 N.W. 276, 291 
Mich. 630—Graeger v. Hager, 266 
N.W. 382, 275 Mich. 363. 


Mo.—Stocker v. City of Richmond 
Heights, 132 S.W.2d 1116, 235 Mo. 
App. 277. 

N.H.—Bogrett v. Hromada, 19 A-2d 
432, 91 N.H. 351. 

N.C.—Kearney v. Thomas, 33 S.E.2d 
871, 225 N.C. 156. 

S.C.—Neal v. Clark, 12 S.E.2d 921, 196 
S.C. 139. 

Tenn.—Life & Casualty Ins. Co. of 
Tennessee v. City of Nashville, 137 
S.W.2d 287, 175 Tenn. 6S8. 

Gordon's Transports, Inc. v. Bai¬ 
ley, App., 294 S.W.2d 313—Jennings 
v. Riddle, 95 S.W.2d 946, 20 Tenn. 
App. 89. 

Tex.—Hicks Rubber Co. v. Harper, 
Civ.App., 131 S.W.2d 749, error dis¬ 
missed 132 S.W.2d 579, 134 Tex. 
89. 

Wyo.— Corpus Juris cited in Davis v. 
Graham, 225 P. 789, 796, 31 Wyo. 
239. 

4 C.J. p 542 note 43. 

4. Ala.—Hodges v. Wells, 147 So. 
672, 226 Ala. 558. 

Carithers v. Commercial Credit 
Corp., 34 So.2d 505, 33 Ala.App. 472 
—Pearson v. Hancock & Son, 77 So. 
934, 16 Ala.App. 340, certiorari de¬ 
nied 78 So. 806, 201 Ala. 428—Ala¬ 
bama Great Southern Ry. Co. v. 
Lawrence, 77 So. 432, 16 Ala.App. 
282. 

Ark.—W. L. Nelson & Co. v. Rhea, 27 
S.W.2d 995, 181 Ark. 1146. 

Cal.—Joerger v. Pacific Gas & Elec¬ 
tric Co., 276 P. 1017, 207 C. 8. 

Newman v. Los Angeles Transit 
Lines, 262 P.2d 95, 120 OA.2d 685— 
Thomas v. Laguna, 248 P.2d 929, 
113 C.A.2d 657—Alexander v. Mc¬ 
Donald, 195 P.2d 24, 86 C.A.2d 670 
—Scott v. Flanagan, 57 P.2d 1382, 
14 C.A.2d 105—Davis v. Pezel, 20 
P.2d 982, 131 C.A. 46—McFate v. 
Zuckerman, 19 P.2d 632, 130 C.A. 
172—Barrington v. Pacific Electric 
Ry. Co., 256 P. 567, 83 CJL 100— 
Zolkover v. Pacific Electric Ry. Co., 
254 P. 926, 81 C.A. 772—Polking- 
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horn v. Riverside Portland Cement 
Co., 142 P. 140, 24 C.A. 615. 

Colo.—Federal Life Ins. Co. v. Lor- 
ton, 51 P.2d 693, 97 Colo. 545— 
James v. Frank, 230 P. 1114, 76 
Colo. 284. 

Conn.—Markiavicus v. L. E. Bunnell 
Transp. Co., 175 A. 914, 119 Conn. 
310. 

Ga.—J. J. Bull & Son v. Carpenter, 

124 S.E. 381, 32 Ga.App. 637. 

Idaho.—Abercrombie v. Stoddard, 228 

P. 232, 39 Idaho 146—Swan v. 
Sproat, 209 P. 1070, 36 Idaho 75. 
Ill.—Tir v. Sheam, 119 N.E.2d 406, 2 
Ill.App.2d 257—Hunter v. Gates, 227 
IlLApp. 105. 

Ind.—Coca Cola Bottling Co. v. 
Wheeler, 193 N.E. 385, 99 Ind.App. 
502—Western Life Indemnity Co. v. 
Couch, 123 N.E. 11, 70 Ind.App. 684. 
Iowa.—Curnes, Eddy & Co. v. May- 
tum, 173 N.W. 923, 187 Iowa 120. 
Kan.—Steck v. City of Wichita, 295 
P.2d 1068, 179 Kan. 305—Brugh v. 
Albers, 40 P.2d 380, 141 Kan. 223. 
Ky.—Anderson v. Corder, 113 S.W.2d 
1147, 272 Ky. 158—Manual's Adm’r 
v. W. E. Caldwell & Co., 109 S.W. 
2d 635, 270 Ky. 285—Mitchell v. 
Jeff Davis Motor Co., 32 S.W.2d 
1002, 236 Ky. 238—York v. Pike 
County, 11 S.W.2d 712, 226 Ky. 703. 
Me.—Allard v. La Plain, 130 A. 737, 

125 Me. 44—Brown v. Cole, 98 A. 
748, 115 Me. 257. 

Md.—Johnson v. Venable, 133 A. 114, 
150 Md. 347. 

Mass.—Pevey v. McGrath, 137 N.E. 
589, 243 Mass. 451. 

Mich.—Graeger v. Hager, 266 N.W. 
382, 275 Mich. 363. 

Mo.—Rishel v. Kansas City Public 
Service Co., 129 S.W.2d 851. 

Breck v. Koeneman, App., 108 S. 
W.2d 992. 

Mont.—Roberts v. Sinnott, 169 P. 49, 
54 Mont. 114. 

N.J.—Gordon v. Rollo Transit Corpo¬ 
ration, 167 A. 865, 11 N.J.Misc. 689 
—Lewis v. Schlictfng, 141 A. 163, 6 
N.J.Misc. 340. 
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the instruction was actually made® at the proper i instruction was either given or refused 7 and that 
time. 6 It must also be shown that the requested | a proper exception was taken to the action of the 


N.D.—Guild v. More, 155 N.W. 44, 32 
N.D. 432. 

Ohio.—Dunham v. Mulby, 156 N.E. 

608, 24 Ohio App. 509. 

Okl.—Evans v. Smith, 150 P. 1096, 50 
Okl. 285—Laborn v. Stephens, 147 
P. 152, 47 Okl. 64. 

S.C.—Brooks v. Floyd, 113 S.E. 490, 
121 S.C. 356. 

Tenn.—Sweeney v. Carter, 137 S.W. 
2d 892, 24 Tenn.App. 6—Taylor v. 
Robertson, 12 Tenn.App. 320—Lou¬ 
isville & N. Ry. Co. v. Frakes & 
Payne, 11 Tenn.App. 593—Nashville 
Railway & Light Co. v. Owen, 11 
Tenn.App. 19. 

Tex.—Broome v. Edna Gladney Home, 
Civ. App., 295 S.W. 2d 266—Hicks 
Rubber Co. v. Harper, Civ.App., 131 
S.W.2d 749, error dismissed 132 S. 
W.2d 579, 134 Tex. 89—Robinson v. 
Cleveland State Bank, Civ.App., 282 
.S.W. 860—Trahan v. Smith, Civ. 
App., 239 S.W. 345—Fuller v. El 
Paso Live Stock Commission Co., 
Civ.App., 174 S.W. 930. 

Vt.—Legier v. Deveneau, 126 A. 392, 
98 Vt. 188—Nemi v. Todd, 96 A. 14, 
89 Vt. 502. 

Va.—Paddock v. Mason, 48 S.E. 2d 
199, 187 Va. 809. 

Wash.—Petti john v. Ray, 198 P. 981, 
176 Wash. 136. 

W.Va.—De Luz v. Board, 65 S.E. 2d 
201, 135 W.Va. 806. 

4 C.J. p 543 note 44. 

Form of requested special issue 
snot submitted is not reviewable, 
where not incorporated into the tran¬ 
script. 

Tex.—Ingle v. Nicola, Civ.App., 15 S. 
W.2d 129. 

Requests in motion for new trial 

The assignment of error refusing 
defendant’s special request cannot be 
considered by the court of appeals as 
it was not made a part of the bill of 
exceptions. The fact that it is copied 
into the motion for new trial is not 
sufficient as the motion for new trial 
is merely a pleading and not evidence. 
Tenn.—Taylor v. Robertson, 12 Tenn. 
App. 320—Louisville & N. Ry. Co. v. 
Frakes & Payne, 11 Tenn.App. 593 
—-Nashville Railway & Light Co. 
v. Owen, 11 Tenn.App. 19. 

Time to prepare instruction 

(1) One denied sufficient time - to 
prepare instructions must incorpo¬ 
rate intended instructions in the rec¬ 
ord to secure review of ruling on ap¬ 
peal. 

Ky.—-Ross v. Burton, 29,2 S.W. 301, 
218 Ky. 765. 

(2) Record failed to show alleged 
abuse of discretion in that brevity 
of instructions to’‘jury and speed 
with which case was submitted to 
jury made, it impossible Tfor counsel 
for defendant to ^prepare explanatory 


charges, in absence of showing that 
any request was made for time to 
prepare such charges. 

Ala.—Revel v. Prince, 69 So.2d 470, 
37 Ala.App. 457. 

Reviewing court will not explore 
the record to determine whether the 
trial court erred in refusing instruc¬ 
tions. 

Ark.—Crosby v. Lucas, 20 S.W.2d 
861, 180 Ark. 277. 

Identification, and certification of 
refused instruction not excused by L. 
(1915) c 135. 

Mont—Roberts v. Sinnott, 169 P. 49, 
54 Mont 114. 

General charge sufficient 
Where record on review showed no 
request to charge in exact language 
set out in a ground for new trial, but 
general charge sufficiently instructed 
jury on main issues, failure to charge 
in specific language was not error. 

Ga.—Cantrell v. Kay lor, 45 S.E. 2d 646, 
203 Ga. 157. 

5. Ala.—Anderson v. Anniston Elec¬ 
tric & Gas Co., 66 So. 925, 11 Ala. 
App. 560. 

Cal.—Mills v. Los Angeles Junk Co., 
40 P.2d 285, 3 C.A.2d 546—McFate 
v. Zuckerman, 19 P.2d 532, 130 C. 
A. 172. 

Ill.—Gidlof v. Grosser, 80 N.E.2d 283, 
335 Ill.App. 124. 

Ind.—Herald Pub. Co. v. State ex rel. 
Board of Com’rs of Madison Coun¬ 
ty, 114 N.E. 703, 63 Ind-App. 465. 
Md.—Johnson v. Venable, 133 A. 114, 
150 Md. 347. 

Mont—Roberts v. Sinnott, 169 P. 49, 
54 Mont 114. 

Ohio.—Prudential Ins. Co. v. Shively, 

1 Ohio App. 238, 17 Ohio Cir.Ct., 
N.S., 352. 

Tenn.—Sharp-Flanigan-Hamilton Co. 

v. Tyler, 6 Tenn.Civ.App. 127. 

Tex.—Kampmann v. Cross, Civ.App., 
194 S.W. 437, error refused—Inter- I 
national & G. N. Ry. Co. v. Owens, 
Civ.App., 166 S.W. 412. 

4 C.J. p 543 note 45. 

Findings stating no request made 

Assigned error for refusing per¬ 
mission to file requested charges 
presented nothing for review, where 
finding stated that plaintiff filed po 
requests to charge the jury. 

Cohn.—Zupanick v. Fielding, 158 A. 

, 881,. 114 Conn. 345. 

One of several requests appearing 
Where the record showed that ap¬ 
pellant requested only, one instruc¬ 
tion' that was refused, ’ his assign¬ 
ment of'error'complaining pf the re¬ 
fusal of several requested! instruc¬ 
tions cannot b s e reviewed- 
Tex.—International & G. N. Ry. Co. 

• v. Owens, Civ.App., 166 S.W. 412. 
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Withdrawal of request 
Withdrawal of a request, limiting 
the scope of the rule stated in plain¬ 
tiff’s damage prayer, when the court 
stated that it was unnecessary to 
pass on a former request because 
plaintiff did not claim permanent in¬ 
jury which defendant sought to ex¬ 
clude as an element of damage, can¬ 
not be considered on appeal, in the 
absence of certification or other proof 
of such occurrence in the record. 

Md.—Von Schlegell, Inc. v. Ford, 175 
A. 589, 167 Md. 584. 

6. Ind.—Herald Pub. Co. v. State, 
114 N.E. 703, 63 Ind.App. 465. 

Tex.—American Nat. Ins. Co. v. 

Burnside, Civ.App., 175 S.W. 169. 

4 C.J. p 543 note 46. 

Before reading of general charge 
Where the bill of exceptions does 
not enable the appellate court to say 
that the trial court had an oppor¬ 
tunity before reading his general 
charge to consider a requested 
charge, the court's refusal thereof 
cannot be reviewed. 

Tex.—American Nat. Ins. Co. v. 
Burnside, Civ.App. f 175 S.W. 169. 

7. Cal.—Newman v. Los Angeles 
Transit Lines, 262 P.2d 95, 120 C.A. 
2d 685—McFate v. Zuckerman, 19 
P.2d 532, 130 C.A. 172. 

Fla.—Howland v. Cates, 43 So.2d 
848. 

Ill.—Citizens Nat. Bank of Decatur 
v. Doran, 122 N.E.2d 450, 3 Ill.App. 
2d 383—Allington v. City of Free¬ 
port, 121 N.E.2d 4, 3 Ill.App.2d 208. 
Kan.—Gartner v. Williams Oil & Gas 
Co., 263 P. 778, 125 Kan. 199. 

Me.—Brown v. Cole, 98 A. 748, 115 
Me. 257. 

Ohio.—Walls v. Mitchell, 140 N.E. 

503, 108 Ohio St. 239. 

S.C.—Brooks v. Floyd, 113 S.E. 490, 
121 S.C. 356. 

Tenn.—Marion Const. Co. v. Steeple- 
ton, 14 Tenn.App. 127. 

Tex.—Ross v. Langever, Civ.App., 
180 S.W.2d 478, error refused. 

Vt.—Sykes v. Bartlett, 106 A. 561, 
93 Vt. 70. 

4 C. J. p 543 note 47. 

All rulings 

A bill of exceptions showing mere¬ 
ly the giving of one instruction for 
plaintiff and the refusal of five asked 
for by defendant was held not to dis¬ 
close all the court’s rulings on re¬ 
quests for instructions, so as to au¬ 
thorize review of the refusal of an 
instruction. 

W.Va.—Bartlett v. Bank of Manning- 
ton, 87 S.E. 444, 77 W.Va. 329. 

Ground of objection and refusal 
must appear in record. 

Mont.—Roberts v. Sinnott, 169 P. 
49, 54 Mont. 114. 
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court. 8 Furthermore, the record must show by what 
party the request was made. 9 

In view of the statutes and practice in some 
jurisdictions, it must be shown that the request was 
in writing, 10 that it was presented to opposing 
counsel for examination and objection, 11 and that 
it was signed 12 and filed 13 

§ 1180. - Necessity of Showing Ground 

of Verdict 

The appellate court will not consider the harmless or 
prejudicial effect of a refusal to give a requested instruc¬ 
tion if the record fails to disclose the basis of the verdict 
in a case where it might have been based on one of sev¬ 
eral grounds. 

Where the harmless or prejudicial effect of a 


4A C.J.S. 

refusal to give certain requested charges is depend¬ 
ent on what ground the jury based their verdict, and 
the appellate court cannot determine from the rec¬ 
ord on which ground the verdict was based, it can¬ 
not decide whether or not the failure to give the 
charges constitutes error. 14 

§ 1181. - Necessity of Setting Out Plead¬ 

ings 

In order to review the giving or the refusal of an 
instruction, the record should disclose the pleadings or 
issues involved. 

In order to review the action of the trial court 
in giving or refusing a particular instruction, it is 
essential that the record disclose the pleadings, or 
the issues joined by the pleadings. 15 


2£odillcaAioii of request 

(1) Assignment alleging error In 
giving instructions offered by de¬ 
fendant and modified by the court 
could not be considered, where the 
record did not show that the court 
modified any instructions. 

Mo.—-Wilhite v. Armstrong, 43 S.W. 
2d 422, 32$ Mo. 1064. 

(2) In an order to predicate error 
on a modification of a requested in¬ 
struction, the record must show the 
modification. 

Ill.—See Mathes v. Stewart, 249 Ill. 
App. 558. 

Miss.—Edwards v. Cash, 126 So. 33, 
156 Miss. 507. 

(3) Assignment that trial court 
erred in modifying certain instruc¬ 
tions would not be considered on 
appeal where the record did not show 
in what respects the instructions 
were modified. 

Mo.—Stocker v. City of Richmond 
Heights, 132 S.W.2d 1116, 235 Mo. 
App. 277. 

W.Va.—Utt v. Herold, 34 S.E.2d 357, 
127 W.Va. 719. 

(4) Alleged error of trial court in 
amending instructions tendered by 
party would not be considered on ap¬ 
peal where it was not shown what 
amendments were made and whether 
they were harmful. 

Ind.—-Wagner v. Sober, Inc., 86 N.E. 
2d 719, 119 Ind.App. 617, rehearing 
denied 87 N.E.2d 888, 119 Ind.App. 
617. 

(5) Complaint that court inserted 
modification before giving instruc¬ 
tion requested by appellant was not 
supported by record which showed 
that court gave instruction after ap¬ 
pellant made modification complained 
of. 

Cal.—Jesse v. Giguiere, 74 P.2d 310, 
24 C.A.2d 160. 

Sufficiency of showing 

Where appellees* charge No. 12 was 
indorsed by the judge as given, while 
the indorsement on No. 13 recited 


that it was refused after charge No. 
12 was refused, it was held that any 
alleged error in No. 12 would not be 
reviewed. 

Tex.—Good v. Texas & P. Ry. Co., 
Civ.App., 166 S.W. 670. 

8. Ala.—Anderson v. Anniston Elec¬ 
tric & Gas Co., 66 So. 925, 11 Ala. 
App. 560. 

Vt.—Sykes v. Bartlett, 106 A 561, 93 
Vt. 70. 

4 C.J. p 543 note 48. 

9. Ala.—Boswell v. Land, 114 So. 
470, 217 Ala. 39. 

Cal.—Fawkes v. Reynolds, 211 P. 449, 
190 C. 204—Sutter Butte Canal Co. 
v. American Rice & Alfalfa Co., 
189 P. 277, 182 C. 549. 

Smith v. Pellissier, 286 P.2d 66, 
134 C.A.2d 562—Downey v. Bay 
Cities Transit Co., 210 P.2d 713, 
94 C.A.2d 373—Smith v. Rothschild, 
39 P.2d 464, 3 C.A.2d 373—Fink 
v. Weisman, 23 P.2d 438, 132 C.A. 
724—Knight v. Gosselin, 12 F.2d 
454, 124 C.A 290—Allen v. Bay 
Cities Transit Co., 10 P.2d 520, 122 
CA 590—Ambrose v. Allen, 298 P. 
169, 113 C.A. 107—Walters v. Ev- 
ick, 268 P. 1061, 93 C.A. 1. 

| Idaho.—Lightner v. Russell & Pugh 
Dumber Co., 17 P.2d 349, 52 Idaho 
616. 

Ky.—Davis v. Wiley, 11 Ky.Op. 580. 
Mo.—Boswell v. Richards, App., 224 
S.W. 1031. 

4 C.J. p 543 note 49. 

In, Illinois 

(1) Rule of the text has been fol¬ 
lowed. 

Ill.—Allington v. City of Freeport, 
121 N.E.2d 4, 3 Ill.App.2d 208—See- 
den v. Kolarik, 112 N.E.2d 514, 350 
Ill.App. 238—Bingham v. Christen¬ 
sen, 107 N.E.2d 875, 348 Ill.App. 61 
—Wilson v. Bell, 43 N.E.2d 162, 
315 m.App. 418—Price v. Bailey, 
265 Ill.App. 358—Strobl v. Ingels, 
245 Ill.App. 607. 

(2) However, it has been held that 
even though the record failed to 
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show who had requested the instruc¬ 
tions complained of on appeal, the 
court would examine such assigned 
errors. 

Ill.—Miller v. Green, 103 N.E.2d 188. 
345 Ill.App. 255. 

10. Ala.—Foxworth v. Brown, 21 So. 
413, 114 Ala. 299—Hollingsworth, 
v. Chapman, 54 Ala. 7. 

Anderson v. Anniston Electric, 
etc., Co., 66 So. 925, 11 AIa.App. 
560—Adams Mach. Co. v. South- 
State Lumber Co., 56 So. 826, 2 
Ala.App. 471. 

Conn.—Tully v. Demir, 39 A2d 877. 
131 Conn. 330. 

Ind.—Nickless v. Pearson, 26 N.E.. 
478, 126 Ind. 477. 

Ohio.—Clark v. Boltz, 29 Ohio Cir.Ct. 
665. 

Wash.—Northern Pac. R. Co. v. My- 
ers-Parr Mill Co., 103 P. 453, 54; 
Wash. 447. 

11. Tex.—Delano v. Delano, Civ. 
App., 203 S.W. 1145, error refused. 
—Terrell v. Houston & T. C. Ry. 
Co., Civ.App., 189 S.W. 575—Inter¬ 
national & G. N. Ry. Co. v. Jones,. 
Civ.App., 175 S.W. 488. 

12. Ind.—Goldberg v. Coffman, 133*. 
N.E. 10, 77 Ind.App. 42. 

Kan.—Wilson v. Doolittle, 220 P. 508, 
114 Kan. 582. 

13. Wash.—-Copeland v. North Coast 
Transp. Co., 13 P.2d 65, 169 Wash. 
84—Northern Pac. Ry. Co. v. My- 
ers-Parr Mill Co., 103 P. 453, 5’4: 
Wash. 447. 

4 C.J. p 543 note 52. 

14. Tex.—Amarillo State Bank v. 
Cooper, Civ.App., 179 S.W. 295. 

15. Ill.—Curley v. City of High- 
wood, 210 Ill.App. 494. 

Ind.—Miller v. Berne Hardware Co.-, 
116 N.E. 54, 64 Ind.App. 473. 

Md.—Kelso v. Rice, 126 A. 93, 146* 
Md. 267. 

Mo.—Krueger v. Walters, 179 S.W. 
2d 615, 238 Mo,App. 340—Linden- 
laub v. Ozora Marble Quarries Co.,. 
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§ 1182. - Necessity of Setting Out Evi¬ 

dence 

a. In general 

b. Part or all of evidence 

a. In General 

The record should set out the evidence, in order to 
permit a review, where an instruction given or refused 
is proper or otherwise according to the proof; and the 
giving or refusing of an instruction based on the evi- 
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dence is ordinarily not open to review where the evi¬ 
dence is not set forth in the record, unless the instruction 
is clearly erroneous. 

The record should properly set out the evidence 
in order to permit a review, where an instruction 
given or refused depends on the evidence which was 
adduced and is proper or otherwise according to the 
proof. Without the evidence, the appellate court 
cannot review the giving or the refusal of the in¬ 
struction in question, 16 further than to determine 


App., 70 S.W.2d 1110—Scafe v. 
Lanham, App., 247 S.W. 475. 

N.J.—Stevenson v. North Jersey Pub. 

Co., 186 A. 773, 14 N.J.Misc. 747. 

4 C.J. p 543 note 54. 

Charge must be judged, by its face, 
in the absence from statement of 
any reference to pleadings relating 
to the issue. 

Tex.—Karotkin Furniture Co. v. 
Decker, Civ.App., 32 S.W.2d 703, 
affirmed Com.App., 50 S.W.2d 795. 
Charge on stricken issue 

Giving an instruction as to a street 
car conductor’s failure to see a pas¬ 
senger signal to stop could not be 
held erroneous, where the record did 
not show that such issue had been 
stricken from the petition. 

Ga.—Georgia Ry. & Electric Co. v. 
Gatlin, 82 S.E. 888, 142 Ga. 293. 

Indicating variance 

A refusal of a requested prayer 
necessarily based on a variance be¬ 
tween the pleadings and proof is not 
reviewable, where the variance is not 
specifically pointed out. 

Md.—Kelso v. Rice, 126 A. 93, 146 
Md. 267. 

Substance of pleadings insufficient 

The objection that instructions did 
not correctly state the issues made 
"by the pleadings cannot be consid¬ 
ered where the abstract does not pur¬ 
port to give more than the substance 
-of the pleadings. 

Colo.—Lringelbach v. Nagle, 203 P. 
660, 70 Colo. 577. 

3.6. Ala.—Garrett v. Brewton, 31 
So.2d 338, 249 Ala. 440—Alabama 
Power Co. v. Jackson, 166 So. 692, 
•232 Ala. 42—Dean v. Lyde, 136 So. 
•857, 223 Ala. 394—Woodall v. Ma- 
lone-fHarrison Motor Co., 122 So. 
357, 219 Ala. 366. 

Gibson v. Montgomery, 166 So. 
726, 27 Ala.App. 126. 

.Ariz.—Granow v. Adler, 206 P. 590, 
24 Ariz. 53. 

_Ark.—Gray v. Gray, 133 S.W.2d 874, 
199 Ark. 152—Dustin Grain Co. v. 
Grav-ette, 229 S.W. 717, 148 Ark. 
655. 

Cal.—Bryant v. Gray, 178 P. 709, 
179 C. 679. 

Meyer v. Lindsley, 109 P.2d 714, 
42 C.A. 698—Moss v. Stubbs, 295 P. 
.572, 111 C.A. 359, rehearing denied 
396 P. 86, 111 C.A. 359.- 


Colo.—Fanstiel v. Wright, 222 P.2d 
1001, 122 Colo. 451—Boggs v. Lum¬ 
bar, 225 P. 266, 75 Colo. 212—Mc- 
Phail v. City and County of Den¬ 
ver, 163 P. 861, 69 Colo. 17. 

Conn.—Varley v. Motyl, 90 A.2d 869, 
139 Conn. 128—Cornwell v. Rosoff, 

78 A.2d 544, 137 Conn. 458—Dixon 
v. Gallon, 133 A. 213, 104 Conn. 
740—Sofas v. McKee, 124 A. 380, 
100 Conn. 541—Verdi v. Donahue, 
99 A. 1041, 91 Conn. 448. 

Ga.—Watson v. Ray, 77 S.E.2d 53, 
88 Ga.App. 483. 

Idaho.—Carlson v. Ozmun, 258 P. 
1078, 44 Idaho 500—Newman v. 
Oregon Short Line R. Co., 201 P. 
710, 34 Idaho 417. 

Ill.—Brackensick v. Chicago Motor 
Coach Co., 123 N.E.2d 350, 4 Ill. 
App.2d 84—Isley v. McClandish, 20 
N.E.2d 890, 299 Ill.App. 564—Burns 
v. Kunz, 8 N.E.2d 360, 290 Ill.App. 
278—Elia v. Bavuso, 204 Ill.App. 
314—Albrecht v. Pinger, 198 Ill. 
App. 257. 

Ind.—Allman v. Malsbury, 65 N.E. 2d 
106, 224 Ind. 177—Jones v. Beas¬ 
ley, 131 N.E. 225, 191 Ind. 209— 
Fauvre Coal Co. v. Kushner, 123 
N.E. 409, 188 Ind. 314—Herring v. 
Watson, 105 N.E. 900, 182 Ind. 374. 
Barrett v. Stone, 108 N.E.2d 201, 

123 Ind.App. 191—Thomas v. City 
of Huntington, 141 N.E. 358, 80 
Ind.App. 476—Shaw v. Union Trust 
Co. of Indianapolis, 137 N.E. 895, 

79 Ind.App. 277—Pittsburgh, C., C. 
& St. L. Ry. Co. v. Lambert, 137 
N.E. 560, 79 Ind.App. 133—Kirmse 
v. Chicago, T. H. & S. E. Ry. Co., 
127 N.E. 837, 73 Ind.App. 537— 
Souers v. Zeigler, 126 N.E. 483, 73 
Ind.App. 87—Citizens' Nat. Banks 
of Evansville v. Reynolds, 126 N.E. 
234, 72 Ind.App. 611—Fostoria Oil 
Co. v. Gardner, 124 N.E. 467, 72 
Ind.App. 509—Oleske v. Piotrowski, 

124 N.E. 399, 71 Ind.App. 136- 

Fitch v. Gundrum, 122 N.E. 428, 
69 Ind.App. 572—Boren v. Schweit¬ 
zer, 117 N.E. 526, 65 Ind.App. 475 
—Miller v. Berne Hardware Co., 
116 N.E. 54, 64 Ind.App. 473— 

Goodman v. Bauer, 111 N.E. 315, 60 
Ind.App^ 671—Olds v. Lochner, 106 

. N.E. £8$, 57 Ind.App. 269—Lyons 
v. 1 Spuder* 105 N.E. 511, 56 Ind. 
A^p., 443. 

Io'waj-—Forrest v. Sovereign Camp, 

1303 


vr. O. W., 261 NVW. 802 — Shilling 
v. Sioux City Gas & Electric Co., 
169 N.W. 416, 184 Iowa 1153. 

Kan.—Leclercq v. Heimerman, 218 
P.2d 243, 169 Kan. 149—Flournoy 
v. City of Parsons, 155 P.2d 421, 
159 Kan. 367—Shreve v. White, 57 
P.2d 24, 143 Kan. 838—Darst v. 
Swazee, 11 P.2d 977, 135 Kan. 458 
—Cretcher v. Fisher Mach. Works 
Co., 225 P. 1041, 116 Kan. 54— 
Balmer v. Long, 197 P. 1089, 109 
Kan. 42—Caldwell v. Skinner, 181 
P. 568, 105 Kan. 32—Roman v. 
City of Leavenworth, 148 P. 746, 
95 Kan. 513—Ely v. Holloway, 147 
P. 1128, 95 Kan. 8. 

Ky.—Commonwealth v. Adams, 294 
S.W. 1066, 220 Ky. 151—Snyder v. 
General Conference Board of Edu¬ 
cation of M. E. Church South, 266 
S.W. 661, 205 Ky. 812—Helm v. 
Hoke Co., 191 S.W. 269, 173 Ky. 
525. 

Me.—Feltis v. Lincoln County Power 
Co., 112 A. 906, 120 Me. 101. 

Md.—Trustees of Riverdale Presby¬ 
terian Church of Riverdale, Prince 
George's County v. Paul B. Pugh 
& Co., 140 A. 844, 154 Md. 550. 

Mass.—Barry v. Keeler, 76 N.E.2d 
158, 322 Mass. 14—Stevens v. St. 
Botolph Holding Co., 55 N.E.2d 450, 
316 Mass. 238—Altaville v. Old 
Colony St. Ry. Co., 110 N.E. 970, 
222 Mass. 322. 

Mo.—Rishel v. Kansas City Public 
Service Co., 129 S.W.2d 851- 
State ex rel. Chicago, R. I. & P. 
Ry. Co. v. Shain, 89 S.W.2d 654, 
338 Mo. 217—Klene v. St. Louis- 
San Francisco Ry. Co., 9 S.W. 2d 
950, 321 Mo. 162—Palmer v. Shaw 
Transfer Co., 209 S.W. 882. 

Butler v. Equitable Life Assur. 
Soc. of U. S., 93 S.W.2d 1019, 233 
Mo.App. 94—Goben v. Quincy, O. 
& K. C. R. Co., App., 265 S.W. 850 
—Conrad v. Hamra, App., 253 S. 
W. 808—George D. Hope Lumber 
Co. v. Stewart, App., 241 S.W. 675 
—Good Roads Co. v. Kansas City 
Rys. Co., App., 217 S.W. 858. 

Mont.—Aguettaz v. Chicago, M., St. 
P. & Pac. Ry. Co., 65 P.2d 1185, 104 
Mont. 181—Osmundson v. Moore 
Mercantile Co., 226 P. 215, 70 

Mont. 458. 

N.H.—Daniels v. Barker, 200 A. 410, 
89 N.H. 416—Gianaris v. Man- 
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whether or not it is absolutely erroneous as an ab¬ 
stract proposition of law 17 on any possible theory 
consistent with the allegations in the pleadings , 17 * 5 


and could not properly have been given under any 
conceivable state of facts 18 that could have been 


gurian, 133 A. 446, 82 N.H. 558— 
Dube v. Sevigne, 123 A. 894, 81 
N.H. 221—Twarog v. Amoskeag 
Mfg. Co., 113 A. 224, 80 N.H. 89. 

N.J.—Karnitsky v. Machanic, 109 A. 
303, 94 X.J.Law 127—Max v. Kahn, 
102 A. 737, 91 X.J.Law 170. 

Arivabeno v. Nuse, 174 A. 691, 
12 N.J.Misc. 729. 

N.C.—Shepherd v. Dollar, 51 S.E.2d 
311, 229 N.C. 736—Brown v. Pos¬ 
tal Telegraph-Cable Co., 153 S.E. 
457, 198 N.C. 771—Fellows v. 

Dowd, 109 S.E. 69, 182 N.C. 776. 

N.D.—Isensee Motors v. Godfrey. 238 
N.W. 550, 61 N.D. 435—Stubhins 
Hotel Co. v. Beissbarth, 174 N.W. 
217, 43 N.D. 191. 

Ohio.—Bradley v. Cleveland Ry. Co., 
146 N.E. 805, 112 Ohio St. 35. 

Blossom Peanut Co. v. City of 
Maple Heights, App., 79 N.E.2d 
678—Coates v. Herron, App., 49 
N.R2d 68. 

Powers v. Boehme, 17 Ohio Cir. 
Ct-.N.S., 37. 

Okl.—Harley v. Damron, 230 P. 507, 
104 Okl. 143—Canafax v. Bank of 
Commerce of McLoud, 184 P. 1014, 
76 Okl. 289, 8 A.L.R. 59. 

Or.—McGilchrist v. Portland, E. & 
E Ry. Co., 184 P. 419, 79 Or. 91— 
Raiha v. Coos Bay Coal & Fuel 
Co., 149 P. 940, 77 Or. 275, rehear¬ 
ing denied 151 P. 471, 77 Or. 275. 

R.I.—Pamum v. United Electric 
Rys. Co., 179 A. 608, 55 R.I. 211. 

Tex.—Linguist v. Walker, Civ.App., 
108 S.W.2d 737—Universal Life & 
Accident Ins. Co. v. White, Civ. 
App., 39 S.W.2d 960—Universal 
Life Ins. Co. v. Larremore, Civ. 
App., 32 S.W.2d 964—Karotkin 
Furniture Co. v. Decker, Civ.App., 
32 S.W.2d 703, affirmed, Com.App., 
50 S.W.2d 795—Wertheimer v. 
Hargreaves Printing Co., Civ.App., 
180 S.W. 282—Bastrop & Austin 
Bayou Rice Growers* Ass'n v. 
Cochran, Civ.App., 171 S.W. 294. 

Utah.—Emelle v. Salt Lake City, 181 
P. 266, 54 Utah 360. 

Vt.—Goodwin v. Barre Sav. Bank & 
Trust Co., 100 A. 34, 91 Vt. 228— 
Russ v. Good, 97 A. 987, 90 Vt. 
236. 

Va.—Lough v. Lyon, Inc., 190 S.E. 
290, 168 Va. 136. 

Wash.—Gies v. Consolidated Freight- 
ways, 244 P.2d 248, 40 Wash.2d 
488—Chelan Electric Co. v. Wick, 
269 P. 827, 148 Wash. 479, appeal 
dismissed Wick v. Chelan Electric 
Co., 50 S.CL 41, 280 U.S. 108, 74 
L.Ed. 212. 

W.Va.—Grottendick v. Webber, 61 
S.R2d 854, 134 W.Va, 798. 

Wyo.—J. J. Mayou Mfg. Co. v. Con- 

* sumers Oil & Refining Go., 146 


P.2d 738, 60 Wyo. 75, 151 A.L.R. 
1243—Wood v. Wood, 164 P. 844, 
25 Wyo. 26. 

4 C.J. p 543 note 55. 

Applicability to case 

Exceptions to refusal of instruc¬ 
tions cannot be considered, where 
enough evidence does not appear 
from the bill of exceptions to show 
whether such instructions were ap¬ 
plicable to the case or their refusal 
prejudicial. 

Me.—Feltis v. Lincoln County Pow¬ 
er Co., 112 A. 906, 120 Me. 101. 
Certificate of evidence reciting the 
issues and evidence is a proper 
method of bringing up assignments 
of error relating only to the giving 
and modifying of instructions. 

Ill.—Bowers v. Evans, 109 N.E. 989, 
269 Ill. 453. 

Findings of fact claimed proved 
Claimed errors in the charge can¬ 
not be considered in the absence of 
a finding of the facts which were 
claimed to have been proved by each 
side. 

Conn.—Seaman v. Dexter, 114 A. 75, 
96 Conn. 334—Nystrom v. Barker, 
91 A- 649, 88 Conn. 382. 

Form of bill of exceptions 

Reversal of judgment for errone¬ 
ous instructions by the court of ap¬ 
peals, where the bill of exceptions 
failed to set out testimony on the 
ground that there was no contention 
of lack of evidence to support the 
facts, since no separate bill of ex¬ 
ceptions was filed excepting to the 
opinion that the evidence tended to 
prove any fact, is error, since all ex¬ 
ceptions must be included in one 
bill. 

Mo.—State ex rel. Chicago, R. I. & P. 
Ry. Co. v. Shain, 89 S.W.2d 654, 
338 Mo. 217. 

Inst ructions correct under any state 
of facts 

Where the evidence is not in the 
record on appeal, a judgment will 
not be reversed on account of in¬ 
structions given by the trial court, 
if, on any supposable state of facts 
relevant to the issues, the instruc¬ 
tions might have been correct 
Ind.—Allman v. Malsbury, 65 N.E.2d 
106, 224 Ind. 177—Jones v. Beas¬ 
ley, 131 N.E. 225, 191 Ind. 209. 

Hough v. Miller, 44 N.E.2d 228, 
112 Ind.App. 138—John Hancock 
Mut. Life Ins. Co. v. Keith, 15 
N.E 2d 738, 105 Ind. App. 465— 

Pittsburgh, C., C. & St. L. Ry. Co. 
v. Lambert, 137 N.E 560, 79 Ind. 
App. 133—Fostoria Oil Co. v. Gard¬ 
ner, 124 N.E. 467, 72 Ind.App. 509 
—Oleske v. Piotrowski, 124 NlR 
399, 71 Ind. App. 136—Boren v. 
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Schweitzer, 117 N.E. 526, 65 Ind. 
App. 475—Olds v. Lochner, 106 N. 
E. 889, 57 Ind.App. 269. 
Statement in charge that certain 
facts were conceded is not errone¬ 
ous, where the record failed to show 
that evidence as to them was con¬ 
troverted. 

Conn.—Hedberg v. Cooley, 161 A. 
665, 115 Conn. 352. 

17. Ariz.—Deisler v. Stevens, 266 P. 
2d 738, 77 Ariz. 16. 

Ill.—Albrecht v. Pinger, 198 Ill.App. 
257. 

Mass.—Altaville v. Old Colony St. 
Ry. Co., 110 N.E. 970, 222 Mass. 
322. 

Mont.—Aguettaz v. Chicago, M., St. 
P. & Pac. Ry. Co., 65 P.2d 1185, 104 
Mont. 181. 

R.I.—Farnum v. United Electric 
Rys. Co., 179 A. 608, 55 R.I. 211. 

4 C.J. p 545 note 56. 

Charge must be judged by its face, 
in the absence from statement of 
any reference to the evidence relat¬ 
ing to the issue. 

Tex.—Karotkin Furniture Co. v. 
Decker, Civ.App., 32 S.W.2d 703, 
affirmed, Com.App., 50 S.W. 2d 795. 
17.5 Mo.—Bedsaul v. Feeback, 106 
S.W.2d 431, 341 Mo. 50. 

18. Ariz.—Deisler v. Stevens, 266 
P.2d 738, 77 Ariz. 16. 

Idaho.—Carlson v. Ozmun, 258 P. 
1078, 44 Idaho 500—Newman v. 
Oregon Short Line R. Co., 201 P. 
710, 34 Idaho 417. 

Ind.—Willett v. Hall, 41 N.E.2d 619, 
220 Ind. 310—Jones v. Beasley, 
131 N.E. 225, 191 Ind. 209—Kilgore 
v. Gannon, 114 N.E 446, 185 Ind. 
682, L.R.A.1917E 530—Herring v. 
Watson, 105 N.E 900, 182 Ind. 374. 

Hough v. Miller, 44 N.E.2d 228, 
112 Ind.App. 138—Thomas v. City 
of Huntington, 141 N.E 358, 80 
Ind.App. 476—Pittsburgh, C., C. & 
St. L. Ry. Co. v. Lambert, 137 N. 
E 560, 79 Ind.App. 133. 

Or.—McGilchrist v. Portland, E. & 
E Ry. Co., 154 P. 419, 79 Or. 91— 
Raiha. v. Coos Bay Coal & Fuel 
Co., 149 P. 940, 77 Or. 275, re hear¬ 
ing denied 151 P. 471, 77 Or. 275. 
Wyo.—Van Buskirk v. Red Buttes 
Land & Live Stock Co., 156 P. 
1122, 24 Wyo. 183, rehearing de¬ 
nied 16Q P. 387, 24 Wyo. 183. 

4 C.J. p 545 note 57. 

Statement of facts containing tes¬ 
timony held unnecessary where sole 
question on appeal is whether in¬ 
struction is wrong, as a matter of 
law, under any conceivable set of 
facts. 

Wash .—Smith v. Rich, 286 P.2d 1034* 
47 Washed 178. 
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proved under the issues in the case . 19 

Even where the instruction is erroneous, as an 
.abstract statement of law or otherwise, it cannot 
T>e determined, without the evidence, whether or 
-not it was prejudicial, according to one view , 20 
although, it has been held that where the evidence 
was not preserved, the appellate court could deter¬ 
mine that an instruction given was prejudicial . 21 It 
has been further held that the refusal of an instruc¬ 


tion may be reviewed, although the evidence is 
not in the record, where the record shows that the 
refusal was not on the ground that it was not ap¬ 
plicable to the evidence . 22 According to the prac¬ 
tice in a few states, where the only error insisted 
on is the impropriety of the action of the court in 
giving or in refusing certain instructions, the error 
may be presented for review, without preserving the 
evidence, by a proper 23 statement in the bill of 
exceptions of what the evidence tended to prove . 24 


19. Ind.—Willett v. Hall. 41 N.E.2d 
619, 220 Ind. 310—Jones v. Beas¬ 
ley, 131 N.E. 225, 191 Ind. 209— 
Kilgore v. Gannon, 114 N.E. 446, 
185 Ind. 682, L.R.A.1917E 530. 

Thomas v. City of Huntington, 
141 N.E. 358, 80 Ind.App. 476— 
Pittsburgh, C., C. & St L. Ry. Co. 
v. Lambert, 137 N.E. 560, 79 Ind. 
App. 133. 

Wyo.—Van Buskirk v. Red Buttes 
Land & Live Stock Co., 156 P. 
1122, 24 Wyo. 183, rehearing denied 
160 P. 387, 24 Wyo. 183. 

4 C.J. p 545 note 58. 

^Examination of issues 

In absence of record setting forth 
evidence, reviewing court in con¬ 
sidering claimed error in charge 
would look to issues developed by 
pleadings to determine whether 
prejudicial error was demonstrable 
on face of record. 

•Ohio.—Tanski v. White, 109 N.E.2d 
319, 92 Ohio App. 411. 

20. Ariz.—Harrington v. United 
Verde Copper Co., 184 P. 980, 20 
Ariz. 579—Corpus Juris cited in 
Ross v. Kay Copper Co., 184 P. 
978, 979, 20 Ariz. 576. 

Cal.—Meyer v. Lindsley, 109 P.2d 
714, 42 C.A. 698—Shipley v. San 
Diego Electric Ry. Co., 289 P. 662, 
106 C.A. 659. 

Iowa.—Forrest v. Sovereign Camp, 
W. O. W., 261 N.W. 802, 220 Iowa 
478. 

Kan.—Darst v. Swazee, 11 P.2d 977, 
135 Kan. 458—Caldwell v. Skin¬ 
ner, 181 P. 568, 105 Kan. 32—Ely 
v. Holloway, 147 P. 1128, 95 Kan. 
8—Giles v. Ternes, 143 P. 491, 93 
Kan. 140. 

Me.—Feltis v. Lincoln County Pow¬ 
er Co., 112 A. 906, 120 Me. 101— 
Skene v. Graham, 100 A. 938, 116 
Me. 202. 

Nev.—Pfister v. Shelton, 250 P.2d 
239, 69 Nev. 309. 

Ohio.—Bradley v. Cleveland Ry. Co., 
146 N.E. 805, 112 Ohio St 35. ; 

Wash.—Chelan Electric Co. v. Wick,. 
269 P. 827, 148 Wash. 479, appeal 
dismissed Wick v. Chelan Electric 
Co., 50 S.Ct. 41, 2§0 U.S. 3;08, -74 
L.Ed. 212. , .('.yi, H* * ■' k’t ? 

Wyo.—Wood v. Wood, 164 P. 844, £5 
Wyo. 26. 

4 C.J. p r 545 nota, 59. . , ^. 


21. Ind.—Bonham v. Mendenhall, 
188 N.E. 695, 98 Ind.App. 189. 

Okl.—Winn v. Corey, 65 P.2d 522, 
179 Okl. 305. 

4 C.J. p 545 note 60. 

Under constitutional provision 
making the defense of contributory 
negligence a question of fact for 
jury, a review of the evidence was 
unnecessary to determine that it 
was fundamental error, and there¬ 
fore prejudicial, for the trial court 
erroneously to invade the province 
of the jury in instructing on the 
issue of contributory negligence. 

Okl.—Owens v. Turman Oil Co., 80 
P.2d 576, 183 Okl. 182. 

Burden of proof 

Fact that the record does not con¬ 
tain the evidence does not preclude 
review of alleged error in instruc¬ 
tions as to the burden of proof. 
Okl.—Winn v. Corey, 65 P.2d 522, 179 
Okl. 305. 

Instruction erroneous under any 
state of facts is presumed prejudi¬ 
cial. 

Ind.—Bonham v. Mendenhall, 188 N. 
E. 695, 98 Ind.App. 189. 

22. Ind.—Butt v. Iffert, 86 N.E. 961, 
171 Ind. 554. 

Construction and applicability of 
statute 

(1) Under express provision of 
Burns St.Annot. (1914) § 691 (Burns 
St.Annot. [1933] § 2-3223), although 
none of the evidence is in the record 
on appeal, it is sufficient to permit a 
review where the instructions ex¬ 
cepted to are set out in a bill of ex¬ 
ceptions which recites that they 
were all of the instructions given, 
and that each and all were applica¬ 
ble to the evidence. 

Ind.—Jones v. Beasley, 131 N.E. 225, 
191 Ind. 209. 

(2) Under such statute, where the 
evidence is not incorporated in the 
record, a recital in ’ the bill that a 
rejected instruction, was. applicable 
to the evidence will be accepted as 
,concJus£ves, except where it is so ut¬ 
terly erroneous that it could not be 
applicable- to , any evidence admissi¬ 
ble within the issues, and of such a 
nftur s e J that its probable effect would 
be harmful^ "'applicable” meaning fit, 
suitable, pertinent, or appropriate. 
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Ind.—Thomas v. City of Huntington, 
141 N.E. 358, 80 Ind.App. 476. 

(3) Notwithstanding such statute, 
the rule is that, where there is no 
evidence in the record, the judgment 
will not be reversed on an instruc¬ 
tion given, except where the instruc¬ 
tion is so utterly erroneous that it 
could not be applicable to any evi¬ 
dence admissible within the issues, 
and is of such nature that its prob¬ 
able effect is harmful. 

Ind.—Thomas v. City of Huntington, 
supra. 

(4) Even without such a recital 
an alleged erroneous instruction is 
reviewable, the statute requiring 
such averment being inapplicable to 
an instruction which was given and 
to which the opposite party except¬ 
ed. 

Ind.—Bonham v. Mendenhall, 188 N. 
E. 695, 98 Ind.App. 189. 

(5) Under a statute providing a 
special method by which questions 
of law may be presented on appeal, 
a bill of exceptions containing no 
evidence whatever, the only state¬ 
ment of the trial court embraced 
therein being in the form of a cer¬ 
tificate reciting that each instruction 
requested was applicable to the evi¬ 
dence, was not sufficient to present 
any question as to the correctness 
of any ruling on instructions given 
or refused. 

Ind.—Thomas v. City of Huntington, 
supra 

(6) Where a pedestrian suffered a 
fractured left arm and various 
bruises through stumbling over a 
barbed wire partially embedded in 
the surface of a street, refusal to 
instruct in an action against the 
city that plaintiff would not be guil¬ 
ty of negligence because she did not 
discover the wire is ground for re¬ 
versal, the court being bound to as¬ 
sume that the evidence which was 
not incorporated in the record bear¬ 
ing on that feature was such that 
no other legitimate conclusion could 
possibly have been reached. 

Ind.—Thomas v. City of Huntington, 
supra. 

23. Mo.—Forsee v. Hurd, 84 S.W. 
872, 185 Mo. 503. 

24* Mo.—Good Roads Co* v. Kan- 
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§ 1182 APPEAL & ERROR 

b. Part or All of Evidence 

In order to permit a review of an instruction, the 
record should contain at least as much of the evidence as 
bears on the instructions complained of, although some 
cases require all the evidence to be set out. 

In order to obtain a review of the giving or the 
refusal of an instruction, it is necessary that the 
record contain at least as much of the evidence as 
bears on the instruction in question 25 and that it 
affirmatively show that it contains all the evidence 
upon the subject matter of the instruction com¬ 
plained of , 26 or that evidence omitted does not relate 


to the matter covered by the instruction . 27 In many 
cases the courts go further and hold as a general 
rule that an instruction given or refused which was 
dependent on the evidence, or an objection based on 
the ground that there was no evidence to sustain an 
instruction given, cannot be passed on where all 
the evidence is not presented in the record , 28 or 
where the record does not recite or show it con¬ 
tains all the evidence , 29 or does not purport to set 
it out . 30 

It is not always necessary that all the evidence 
be set out, however ; 30 - 5 and the rule requiring all 


sas City Rys. Co., App., 217 S.W. 
858. 

Vt.—Clark v. Demars, 146 A* 812, 
102 Vt. 147. 

4 C.J. p 545 note 68. 

25. Ala.—Kuykendall v. Edmondson, 
94 So. 546, 208 Ala. 553—Alabama 
Terminal R. Co. v. Benns, 66 So. 
589, 189 Ala. 590. 

Cal.—Meyer v. Lindsley, 109 P.2d 714, 
42 C.A. 698. 

Ind.—Shriner v. Union Federal Sav. 
& Loan Ass’n, App., 126 N.E.2d 
253, transfer denied. Sup., 133 N. 
E.2d 861—Grand Trunk & Western 
R. Co. v. Glinski, 125 N.E. 53, 71 
Ind.App. 397. 

Mass.—Carey v. Mercer, 132 N.E. 
353, 239 Mass. 599—Freedman v. 
Lipman, 112 N.E. 95, 223 Mass. 
471. 

Mich.—Wood v. Standard Drug 
Store, 157 N.W. 403, 190 Mich. 654. 
Mo.—Norris v. Brady, 132 S.W.2d 
1059, 234 Mo.App. 437—Breck v. 
Koeneman, App., 108 S.W.2d 992. 
N.H.—O’Brien v. Donohoe, 169 A. 
424, 86 N.H. 372. 

Or.—Pennings v. Giboni, 167 P. 598, 
86 Or. 110, rehearing denied 167 
P. 1014, 86 Or. 110. 

W.Va.—Osage Gas Co. v. Cleveland 
& Morgantown Coal Co., 133 S.E. 
388, 101 W.Va. 675. 

4 C.J. p 545 note 65. 

Purpose of the court rnle provid¬ 
ing that for purpose of review of 
an action of the court in giving or 
refusing instructions, the whole tes¬ 
timony given and excluded at the 
trial need not be embodied in the 
bill of exceptions, is to obviate the 
needless time and expense of bring¬ 
ing up the entire record in cases 
where the sole question for review 
involves the alleged error of the 
court in passing on an instruction. 
Mo.—Norris v. Brady, 132 S.W.2d 
1059, 234 Mo.App. 437. 

Demonstrative evidence 

In an action for injuries to a 
servant from an unguarded machine, 
where a model of the machine was 
in the court room at the trial, and 
much of the testimony with regard 


to the practicability of guarding it 
was given by demonstrations by the 
witnesses on the machine, the ap¬ 
pellate court cannot say that there 
was no evidence to sustain plain¬ 
tiff’s allegation as to the manner in 
which the machine could have been 
guarded, so as to authorize reversal 
for refusal of an instruction request¬ 
ed by defendant that there was no 
evidence to that effect. 

Mo.—Higgins v. Medart Patent Pul¬ 
ley Co., App., 240 S.W. 252. 

Specific reference necessary 

(1) As exception to charge re¬ 
quires review of evidence, and plain¬ 
tiffs did not in their brief make spe¬ 
cific reference to such parts of evi¬ 
dence as they deemed material as re¬ 
quired by rules, exception will not 
be considered. 

Vt.—Vermont Box Co. v. Hanks, 102 
A. 91, 92 Vt. 92. 

(2) Where instructions are correct 
as abstract law and pertain to ques¬ 
tions apparently within the issues, 
and appellant does not present in 
his abstract any of the testimony 
as to the merits, voluminous evi¬ 
dence touching the merits will not be 
examined to ascertain whether the 
instructions are erroneous as ap¬ 
plied thereto. 

Wash.—Brown v. City of Walla Wal¬ 
la, 157 P. 30, 91 Wash. 116. 

26. Ind.—Willett v. Hall, 41 N.E. 
2d 619, 220 Ind. 310. 

Shriner v. Union Federal Sav. 
& Loan Ass’n, App., 126 N.E. 2d 
253, transfer denied, Sup., 133 
N.E. 2d 861—Island Coal Co. v. 
Neal, 42 N.E. 953, 43 N.E. 463, 
15 Ind.App. 15. 

27. Colo.—Gill v. Schneider, 110 P. 
62, 48 Colo. 382. 

28. Ala.—New York Life Ins. Co. 
v. Jones, 17 So.2d 883, 245 Ala. 
247—Iron City Grain Co. v. City 
of Birmingham, 115 So. 99, 217 
Ala. 119—Perkinson v. Gibson, 70 
So. 117, 194 Ala. 648. 

Liberty Nat. Life Ins. Co. v. 
Collier, 154 So. 116, 26 Ala.App. 
75, reversed on other grounds 154 
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So. 118, 228 Ala. 3, certiorari de¬ 
nied 154 So. 119, 228 Ala. 3. 

Ill.—Ganguzza v. Sampsell, 184 Ill. 
App. 34. 

Ind.—Willett v. Hall, 41 N.E.2d 619, 
220 Ind. 310. 

Lowe v. Talbert, 176 N.E. 36, 
93 Ind.App. 384, rehearing denied 
177 N.E. 339, 93 Ind.App. 384— 
Baltimore & O. R. Co. v. Ranier, 
149 N.E. 361, 84 Ind.App. 542— 
Wabash Portland Cement Co. v. 
Evarts, 135 N.E. 491, 79 Ind.App. 
371, rehearing denied 135 N.E. 801, 
79 Ind.App. 371. 

Ohio.—Elser v. Parke, 51 N.E. 2d 711, 
142 Ohio St. 261. 

Tanski v. White, 109 N.E.2d 319, 

92 Ohio App. 411—Loving v. 
Kamm, App., 34 N.E.2d 591—Aston 
v. Hauck, 153 N.E. 277, 22 Ohio 
App. 430. 

Utah.—Jones v. Pingree, 273 P. 303, 

73 Utah 190. 

Va.—Portner v. Portner’s Ex’rs, 112 
S.E. 762, 133 Va. 251. 

Wyo.—Rollins v. Duncombe, 157 P. 

896, 24 Wyo. 341. 

4 C.J. p 545 note 68. 

Instruction taken as correct 

Where the bill of exceptions does 
not contain all the evidence, the 
trial court’s instructions must be 
held correct, if correct upon any 
state of facts admissible under the 
issues. 

Ind.—Lowe v. Talbert, 176 N.E. 36, 

93 Ind.App. 384, rehearing denied 
177 N.E. 339, 93 Ind.App. 384. 

29. Ala.—Roberts v. Kemp, 118 So. 
656, 218 Ala. 350—Bissell Motor 
Co. v. Johnson, 97 So. 49, 210 Ala. 
38—Crow v. McKown, 68 So. 341, 
192 Ala. 480, L.R.A.1915E 372. 

30. Ala.—Griffin v. Fowler, 81 So. 
426, 17 Ala.App. 44, reversed on 
other grounds Ex parte Fowler, 
82 So. 112, 203 Ala. 98. 

Colo.—Bailey v. Harmon, 222 P. 393, 

74 Colo. 390. 

Kan.—Ewing v. Union Pac. R. Co., 
231 P. 334, 117 Kan. 200. 

Mass.—Carpenter v. Grow, 141 N.E. 

859, 247 Mass. 133. 

4 C.J. p 545 note 69. 

30.5 Ala.—New York Life Ins. Co. 



4A C.J.S, 


the evidence to be set out is not applicable when 
the reason for it fails, as in cases where the evi¬ 
dence that is in the record affirmatively discloses 
error , 31 or where an appellee in effect admits the 
appellant’s statement of the record to be true , 31 - 5 
or in cases where is affirmatively appears that the 
evidence omitted has no bearing on the instruction 
complained of , 32 or where the evidence missing 
consists of the deposition of a party who testified 
orally on the trial . 33 

In a few states it is expressly held as a gen¬ 
eral rule, rather than as an exception, that it 
is sufficient to present only the evidence bearing on 
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the instruction in question . 34 The fact that the 
jury viewed the premises in question does not pre¬ 
vent a review of the instructions on the ground that 
all the evidence is not before the appellate court . 35 

§ 1183. - Necessity of Setting Out Entire 

Charge 

Unless incurably erroneous the giving or refusing of 
an instruction will not be reviewed unless all instructions 
given are set out in the record. 

It is essential to a review of an assignment of 
error based on the giving or refusal of an instruc¬ 
tion that all the instructions given be included 
in the record , 36 unless the instruction complained of 


v. Jones, 17 So.2d 883, 245 Ala. 
247. 


31. Ala.—New York Life Ins. Co. 
v. Jones, supra—AH States Life 
Ins. Co. v. Johnson, 194 So. 877, 
239 Ala. 392. 

Johnston Bros. Co. v. Washburn, 
77 So. 461, 16 Ala.App. 311, cer¬ 
tiorari denied Ex parte Washburn, 
77 So. 1002, 201 Ala, 698. 

Cal.—Irwin v. Pickwick Stages Sys¬ 
tem, 1 P.2d 1030, 115 C.A. 372, fol¬ 
lowed in 1 P.2d 1030, 115 C.A. 766, 
Id., 1 P.2d 1031, 115 C.A. 767, and 
Id., 1 P.2d 1031, 115 C.A. 768. 

Ind.—Willett v. Hall, 41 N.E.2d 619, 
220 Ind. 310. 

4 C.J. p 546 note 70. 


31.5 Ala.—New York Life Ins. Co. 
v. Mason, 180 So. 775, 236 Ala. 44. 


32. Ind.—Indiana Clay Co. v. Bal¬ 
timore, etc., R. Co., 67 N.E. 704, 31 
Ind.App. 258. 

4 C.J. p 546 note 71. 


33. Mo.— Williams v. Ransom, 136 
S.W. 349, 234 Mo. 55. 


34 . ill.—Sidwell v. Lobly, 27 Ill. 438. 
4 C.J. P 546 note 73. 


35 Ky —American List. TeL Co. v. 
Oldham, 146 S.W. 764, 148 Ky. 
320, Ann.Cas.l913E 376. 


36. Ark.—Rawls v. Taasil, 255 S.W. 
2d 973, 221 Ark. 699—McSpadden 
v. Marshall, 252 S.W.2d 65, 221 
Ark. 86—Missouri Pac. R. Co. v. 
Peters, 249 S.W.2d 304, 220 Ark. 
657 —Wynn Motel Hotel v. City 
of Texarkana, 230 S.W.2d 649, 217 
Ark. 314—Hall v. Stover, 221 S.W. 
2d 41, 215 Ark. 485—Myers v. Lil- 
lard, 220 SW.2d 608, 215 Ark. 
355—Boone v. Massey, 205 S.W.2d 
454, 212 Ark. 280—Jelks v. Rogers, 
165 S.W.2d 258, 204 Ark. 877—St. 
Louis-Southwestern Ry. Co. v. 
Holwerk, 163 S.W.2d 175, 204 Ark. 
587—Baker v. Boone, 177 S.W.2d 
756, 206 Ark. 823—Beaumont v. J. 
H. Hamlen & Son, 81 S.W.2d 24, 
190 Ark. 630—Bowen v. Clark, 36 
S.W.2d 969, 183 Ark. 1153—Hent- 
schel v. Hamilton, 34 S.W.2d 749, 


182 Ark. 1185—Bailey v. Florsheim 
Bros. Dry Goods Co., 21 S.W.2d 
171, 180 Ark. 293—Crosby v. Lu¬ 
cas, 20 S.W.2d 861, 180 Ark. 277- 
Security Finance Co. v. Ozark 
Hardware Co., 289 S.W. 761, 172 
Ark. 562—Bish v. Woods, 258 S.W. 
352, 162 Ark. 463—Zenor v. Green, 
216 S.W. 697, 144 Ark. 642—Morris 
v. Raymond, 201 S.W. 116, 132 
Ark. 449—Greenville Stone & 
Gravel Co. v. Chaney, 195 S.W. 13, 
129 Ark. 95—E. O. Barnett Bros, 
v. Western Assur. Co., 191 S.W. 
226, 126 Ark. 562—Schmelzel v. 
Bradford, 183 S.W. 771, 122 Ark. 
611. 

Cal.—Joerger v. Pacific Gas & Elec¬ 
tric Co., 276 P. 1017, 207 C. 8— 
Foster v. Young, 156 P. 476, 172 

C. 317. 

Thomas v. Laguna, 248 P.2d 
929, 113 C.A.2d 657—Griswold v. 
Hollywood Turf Club, 235 P.2d 656, 
106 C.A.2d 578—Halter v. Malone, 
53 P.2d 374, 11 C.A.2d 79—Feder v. 
Bryson, 295 P. 546, 111 C.A 448— 
Eddie v. Schumacher Wall Board 
Co., 249 P. 235, 79 C.A 318- 
Western Indemnity Co. v. Wasco 
Land & Stock Co., 197 P. 390, 51 
C.A. 672—O’Brien v. New Method 
Co-op. Laundry Co., 176 P. 879, 
38 C.A 531. 

Colo.—Blain v. Yockey, 184 P.2d 
1015, 117 Colo. 29—Federal Life 
Ins. Co. v. Lorton, 51 P.2d 693, 
97 Colo. 545—Rollman v. Stenger, 
271 P. 625, 84 Colo. 507—Saben v. 
Saben, 234 P. 166, 77 Colo. 18— 
^Etna Casualty & Surety Co. v. 
North Sterling Irr. Dist, 225 P. ' 
261, 75 Colo. 185—Fowler v. 

Fowler, 168 P. 648, 63 Colo. 451. 

Conn.—Brower v. Perkins, 68 A.2d 
146, 135 Conn. 675. 

D.C.— Corpus Juris Secundum cited 
in Johnson v. Yellow Cab Co., 
Mun.App., 93 A2d 566, 567. 

Ga.—Otwell v. Forsyth County 
Athletic & Recreation Ass’n, 80 
S.E.2d 790, 210 Ga. 482—Bowman 
v. Bowman, 78 S.E.2d 801, 210 
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Ga. 259, certiorari denied 74 S.Ct. 
865, 347 U.S. 1017, 98 L.Ed. 1139, 
rehearing denied 75 S.Ct. 19, 348 
U.S. 852, 99 L.Ed. 671—O'Connor 
v. Horne, 141 S.E. 74, 165 Ga. 
349—Richmond Hosiery Mills v. 
Hayes, 91 S.E. 54, 146 Ga. 240. 

Van Gundy v. Wilson, 66 S.E.2d 
93, 84 Ga.App. 429—Atlanta, B. & 
C. R. Co. v. Thomas, 12 S.E.2d 
494, 64 Ga.App. 253—Dixon v. 

Evans, 193 S.E. 470, 56 Ga.App. 
583—Tidwell v. Anderson, 191 S E. 
171, 55 Ga.App. 683—Atlantic 

Coast Line R. Co. v. Stovall-Pace 
Co., 118 S.E. 92, 30 Ga.App. 326— 

M. S. Cornett & Co. v. Newsome, 

108 S.E. 254, 27 Ga.App. 340— 

Widincamp v. McCall, 104 S.E. 
642, 25 Ga.App. 733—Sovereign 

Camp, Woodmen of the World v. 
McDaniel, 93 S.E. 105, 20 GaApp. 
430. 

Ill.—Mitchell v. Van Seoyk, 115 N.E. 
2d 226, 1 Ill.2d 160—Madison v. 
Wedron Silica Co., 184 N.E. 901, 
352 Ill. 60—City of Chicago v. 
Wohlbach, 147 N.E. 121, 316 Ill. 
203. 

Griggs v. Clauson, 128 N.E.2d 
363, 6 Ill.App.2d 412—Tir v. 

Shearn, 119 N.E.2d 406, 2 Ill.App.2d 
257—Bingham v. Christensen, 107 

N. E.2d 875, 348 Ill.App. 61—Binger 
v. Baker, 63 N.E.2d 256, 326 Ill. 
App. 639—Lester v. Bugni, 44 N. 

E.2d 68, 316 Ill.App. 19—Fugett v. 
Murray, 35 N.E.2d 946, 311 Ill.App. 
323—Lebow & Shell Corp. v. Me- 
della, 16 N.E.2d 927, 296 Ill.App. 
622—Govekar v. Kweder, 16 N.E. 
2d 249, 296 Ill.App. 402—Randall 
Dairy Co. v. Pevely Dairy Co., 9 
N.E.2d 657, 291 IlLApp. 380—Vot- 
rian v. Quick, 271 IlLApp. 259— 
Paul v. National Accident Society, 
249 Ill.App. 302—Bouillon v. City 
of Greenville, 233 Ill.App. 500— 
Baker v. Ayers, 223 IlLApp. 460— 
Briggs v. Page, 222 IlLApp. 223— 
Abel v. Poe, 199 IlLApp. 391—Gary 
v. Beadles, 192 IlLApp. 459. 

Iowa.—Wilkinson v. City of Indiano- 
la, 278 N.W. 326, 224 Iowa 1285— 
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Reardon v. Hermans en, 275 N.W. 
6 , 223 Iowa 1207—Holt v. Mar¬ 
shall, 191 N.W. 294. 

Kan.—Monson v. Dupy, 299 P.2d 580, 
180 Kan. 71—Long v. Foley, 299 P. 
2d 63, 180 Kan. 83—Beye v. Andres, 

296 P.2d 1049, 179 Kan. 502—Steck 
v. City of Wichita, 295 P.2d 1068, 
179 Kan. 305—Walker v. Gerritzen, 
295 P.2d 635, 179 Kan. 400—Water- 
bury v. Riss & Co., 219 P.2d 673, 
169 Kan. 271—Wheeler v. Jackson, 

297 P. 427, 132 Kan. 742—Gartner 
v. Williams Oil & Gas Co., 263 P. 
778, 125 Kan. 199. 

Ky.—Gibraltar Coal Mining Co. v. 
McCown, 46 S.W.2d 96, 242 Ky. 
281—Crofton v. Louisville & X. R. 
Co., 198 S.W. 229, 177 Ky. S31. 
Me.—Brown v. Cole, 98 A 748, 115 
Me. 257. 

Mass.—Roy v. Parker, 137 N.E. 352, 
243 Mass. 292—Farnum v. Ramsey, 
120 N.E. 841, 231 Mass. 286—Nelli- 
gan v. Fontaine, 114 N.E. 303, 225 
Mass. 329. 

Mo.—Rishel v. Kansas City Public 
Service Co., 129 S.W.2d 851. 

Mont.—Jones v. Northwestern Auto 
Supply Co., 18 P.2d 305, 93 Mont. 
224. 

N.J.—Prospect Point Land Improve¬ 
ment Co. of Lake Hopatcong v. 
Jackson, 157 A. 249, 9 N.J.Misc. 
1062, affirmed Prospect Point Land 
Improvement Co. v. Jackson, 162 A. 
576, 109 N.J.Law 385. 

N.C.—Hornthal v. Norfolk Southern 

R. Co., 82 S.E. 830, 167 N.C. 627— 
Bennett v. Western Union Tel. Co., 
38 S.EL 294, 128 N.C. 103—'Wilson 
y. Winston-Salem R., etc., Co., 27 

S. E. 46, 120 N.C. 531. 

Okl.—Dunham v. Chemical Bank & 
Trust Co., 71 P.2d 468, 180 Okl. 
537. 

S.C.—Blackmon v. Kirven, 170 S.E. 
157, 170 S.C. 190—Brooks v. Floyd, 
113 S.E. 490, 121 S.C. 356. 

S.D.—Anderson v. Anderson, 168 N. 
W. 852, 41 S.D. 32. 

Tenn.—Sharp-Flanigan-Hamilton Co. 

v. Tyler, 6 Tenn.Civ.App. 217. 

Vt.—Sykes v. Bartlett, 106 A 561, 93 
Vt. 70. 

Va.—Lough v. Lyon, Inc., 190 S.E. 
290, 168 Va. 136—Portner v. Port- 
ner's Ex’rs, 112 S.E. 762, 133 Va. 
251—J. C. Lysle Milling Co. v. S. 
W. Holt & Co., 95 S.E. 414, 122 Va. 
565. 

Wash.—Green v. Langnes, 32 P.2d 
565, 177 Wash. 536—Ryckman v. 
Johnson, 32 P.2d 116, 177 Wash. 
498—Elliott v. Wheelock, 30 P. 
2d 370, 176 Wash. 597—Drainage 
Dist. No. 2 of Snohomish County 
v. City of Everett, 18 P.2d 53, 171 
Wash. 471, 88 A.L.R. 123. 

W.Va.—Bartlett v. Bank of Manning- 
ton, 87 S.EL 444, 77 W.Va. 329— 
Teter v. Franklin Fire Ins. Co., 82 
S.E. 40, 74 W.Va. 344. 

4 CJ. p 546 note 75. 


Omission j h'M al 

Appellants challenging instruc¬ 
tions as insufficient to cover the is¬ 
sues should bring up all instructions 
or include in the record the state¬ 
ment that those omitted contained 
nothing pertaining to matters pre¬ 
sented for review. 

Kan.—Lambert v. Rhea, 4 P.2d 419, 
134 Kan. 10. 

Showing that requests were not cov¬ 
ered 

(1) Assignments of error in re¬ 
fusal of requested instructions will 
not be considered, where it was not 
shown that they were not substan¬ 
tially covered by those given, and 
the entire charge was not brought 
up. 

Ark.—Hall v. Stover, 221 S.W.2d 41, 
215 Ark. 485. 

Ga.—Widincamp v. McCall, 104 S.E. 
642, 25 Ga.App. 733—Sovereign 

Camp, Woodmen of the World v. 
McDaniel, 93 S.E. 105, 20 Ga.App. 
430. 

W.Va.—Teter v. Franklin Fire Ins. 
Co., 82 S.E. 40, 74 W.Va. 344. 

(2) Exceptions to refusal to give 
instructions cannot be considered, 
where it does not appear that in¬ 
structions fully covering the points 
involved were not given. 

Me.—Feltis v. Lincoln County Pow¬ 
er Co., 112 A 906, 120 Me. 101. 

(3) Alleged error in refusing re¬ 
quested instruction was not made to 
appear where there was no showing 
as to what instructions were given. 
Colo.—Federal Life Ins. Co. v. Lor- 

ton, 51 P.2d 693, 97 Colo. 545. 

Kan.—Lafler v. Midwest Life & Cas¬ 
ualty Ass'n, 53 P.2d 801, 143 Kan. 
160. 

Record not explored 

(1) In the absence of complete 
charge from the record the review¬ 
ing court will not explore the record 
to determine whether the trial court 
erred in giving instructions. 

Ark.—Crosby v. Lucas, 20 S.W.2d 
861, 180 Ark. 277. 

(2) In determining assignments of 
error as to instructions given and re¬ 
fused, the court restricts its investi¬ 
gation to the printed abstract of the 
record, it not being for the court to 
search the transcript to discover er¬ 
ror. 

Colo.—^Etna Casualty & Surety Co. 
v. North Sterling Irr. Dist., 225 P. 
261, 75 Colo. 185. 

(3) An assignment of error com¬ 
plaining of court's refusal of re¬ 
quested charge is not reviewable, 
where parties agree in writing that 
charge as given covered contentions 
of parties and charge as given is not 
part of record on appeal. 

Ga.—Hoppe v. McGee, 192 S.E. 657, 
56 Ga-App. 393. 

(4) Assignment that court erred 
in giving and refusing to give a 
number of instructions could not be 
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considered where appellant failed to 
abstract or set out all the instruc¬ 
tions given and refused. 

Ark.—Hamburg Bank v. Jones, 151 
S.W.2d 990, 202 Ark. 622. 

Refusal to review held not to result 
in injustice 

Fact that defendants’ assignment 
of error, that trial court committed 
reversible error in refusing to define 
term ratification to jury, was not be¬ 
fore the supreme court for review, 
because of the fact that one of the 
notebooks containing instructions to 
the jury was lost, did not result in 
injustice to defendants, where un¬ 
disputed evidence established that 
ratification by one defendant of the 
acts of the other defendant actually 
existed. 

Or.—Harper v. Interstate Brewery 
Co., 120 P.2d 757, 168 Or. 26. 

Tn Tnfliawa. 

(1) Rule of the text is followed. 
Ind.—Lesh v. Johnston Furniture 

Co., 13 N.E.2d 708, 214 Ind. 176, 
motion denied 14 N.E.2d 537, 214 
Ind. 176. 

Browder v. Arsenal Building & 
Loan Ass'n, 38 N.E. 2d 867, 110 Ind. 
App. 242—Hooper v. Preuss, 37 
N.E.2d 687, 109 Ind.App. 638—Il¬ 
linois Bankers' Life Ass’n v. Arm¬ 
strong, 192 N.E. 901, 100 Ind.App. 
696—Magee v. Indiana Business 
College, 166 N.E. 607, 89 Ind.App. 
640—Central Amusement Co. v. 
Van Nostran, 152 N.E. 183, 85 Ind. 
App. 476, rehearing denied 154 N. 
E. 390, 85 Ind.App. 476—Ogle v. 
Colbert, 137 N.E. 63, 79 Ind.App. 
13—Indianapolis Traction & Ter¬ 
minal Co. v. Gillaspy, 105 N.E. 242, 
56 Ind.App. 332. 

4 C.J. p 546 note 75. 

(2) In an earlier case, however, it 
has been held that a party complain¬ 
ing of the action of the court in giv¬ 
ing instructions need not set out all 
of the instructions given or the sub¬ 
stance thereof, but it is sufficient to 
set out the instructions challenged. 
Ind.—Remington v. Edwards. 138 N. 

E. 824, 79 IncLApp. 501. 

In Alabama 

(1) The omission from the record 
of the oral charge given by the trial 
court precludes a review of the re¬ 
fusal of a requested charge. 

Ala.—Garrett v. Brewton, 31 So.2d 
338, 249 Ala. 440—Bell v. Burns, 
90 So. 491, 206 Ala. 465—Climer v. 
St. Clair County Telephone Co., 77 
So. 30, 200 Ala. 656. 

Peck v. Henderson, 118 So. 258* 
22 Ala.App. 541, certiorari denied 
118 So. 262, 218 Ala. 1 233—Wright 
v. Walker; 81 So. 689, 17 Ala.App. 
57. 

(2) Such omission, however, does 
not prevent a' review of a given writ¬ 
ten charge. 

Ala.—Peck v. Hehderson, 118 So. 262* 
218 Ala. 233*. 
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is so erroneous that it could not have been cured 
by another proper instruction . 37 

§ 1184. - Necessity and Sufficiency of 

Recital That All Instructions Are 
Included 

Errors in the giving or refusal of instructions are not 
reviewable in some jurisdictions unless the record affirm¬ 
atively shows that it embraces all the instructions given; 
but in other jurisdictions the record need not contain a 
statement that it embraces ail the instructions given. 

Alleged errors in the giving or the refusal of in¬ 
structions are not reviewable in some jurisdictions 
unless the record purports to contain, or affirmative¬ 
ly shows that it embraces, all the instructions giv¬ 
en . 38 In other jurisdictions, however, it is held 
that the record need not contain a direct or express 
statement that it contains all the instructions given, 
but that it is sufficient to present for review the 
rulings of the court on instructions, where it does 
not appear on the face of the record that any other 


APPEAL & ERROR §§ 1183-1186 

instructions than those set out were given or re¬ 
fused . 39 

§ 1185. Verdict, Findings or Decision 

The general principles which demand that error 
to be reviewable must be shown by the record apply, 
as will be shown in the following sections, to er¬ 
rors involving a consideration of the verdict, find¬ 
ings, or decision below. 

§ H86. -Verdict 

In order to review a verdict of the Jury the record 
must contain the verdict, question involved, and all mat¬ 
ters involved and necessary to the determination thereof. 

The appellate court is limited to a consideration 
of questions involving the verdict of a jury to such 
as are properly raised and presented by the rec¬ 
ord or its appropriate part . 40 Hence, to permit of 
a review, the verdict must be properly set out , 41 
as well as all matters necessary to enable the court 
to determine the existence of error . 42 


(3) Nevertheless, misleading tend¬ 
encies of a given charge will not be 
reviewed, where only a portion of the 
charge is singled out. 

Ala.—Liberty Life Assur. Soc. v. 
Woodard, 121 So. 30 f 219 Ala 24. 

(4) Where only a portion of the 
charge is set out in the bill of ex¬ 
ceptions, the appellate court can 
consider such portion without refer¬ 
ence to the rest of the charge. 

Ala—Wise, Boles & Bowdoin v. Ful¬ 
ler, 66 So. 827, 11 AlaApp. 427. 

4 C.J. p 546 note 75. 

37. Ark.—Forest Park Canning Co. 
v. Coler, 287 S.W.2d 899—Rawls v. 
Tansil, 255 S.W.2d 973, 221 Ark. 
699—Hall v. Stover, 221 S.W.2d 
41, 215 Ark. 485—Bailey v. Flor- 
sheim Bros. Dry Goods Co., 21 
S.W.2d 171, 180 Ark. 293—Beau¬ 
mont v. J. H. Hamlen & Son, 81 
S.W.2d 24, 190 Ark. 630—Morris 
v. Raymond, 201 S.W. 116, 132 Ark. 
449. 

Ga.—Van Gundy v. Wilson, 66 S.E. 

2d 93, 84 Ga.App. 429. 

Kan.—Steck v. City of Wichita, 295 
P.2d 1068, 179 Kan. 305. 

W.Va.—J. C. Lysle Milling Co. v. 
S. W. Holt & Co., 95 S.E. 414, 122 
Va 565. 

4 C.J. p 547 note 76. 

38. Colo.—Bailey v. Harmon, 222 
P. 393, 74 Colo. 390—La Plant v. 
Axelson, 209 P. 637, 72 Colo. .95. 

Ind.—Art Mosaic & Tile Co. v. St. 
Clair, 13 N.E.2d 317, 10,5 Ind«App. 
423—Chicago & E. L . Ryi Cou * y- 
Wright, 166 N.E. 778, 89 Ind.App. 
634—tifchigher "Vi Strauss 'Srdb>'do., i 
166 *NiE. 250,’ 89 Ind.App. 474— 
l Ha*t v. Williams, 133 N\E. $85, ’77 
Ind.App. 454.' - ‘ 


Mass.—Jordan v. Velozo, 168 N.E. 
792, 269 Mass. 347—Carpenter v. 
Grow, 141 N.E. 859, 247 Mass. 133 
—Roy v. Parker, 137 N.E. 352, 243 
Mass. 292. 

Va—Triplett v. Nichols, 123 S.E. 

339, 139 Va 321. 

4 C.J. p 547 note 77. 

Sufficiency of showing 

(1) An abstract containing a re¬ 
cital that at the instance of a party 
the court "gave the following in¬ 
structions” sufficiently shows that 
all the instructions were set out. 

Ill.—J ohnson Oil Refining Co. v. 

Gillam, 256 IlLApp. 531. 

(2) A recital in the record that 

“all instructions . . . are filed 

... in these words,” followed by 
instructions asked by each party 
with the trial judge’s certificate as 
to those given and refused, memo¬ 
randa of exceptions, and instruction 
certified by the judge as given by 
the court of its own motion, with 
a memorandum of exception thereto, 
is sufficiently comprehensive to em¬ 
brace all instructions. 

Ind.—Crane v. Hensler, 146 N.E. 577, 
196 Ind. 341, rehearing denied 148 
N.E. 409, 196 Ind. 341. 

(3) The record sufficiently showed 
that all instructions given were in¬ 
cluded in the record where the bill 
of exceptions certified “The follow¬ 
ing instructions were given by the 
court.” 

Va.—Triplett v. Nichols, 123 S.E. 
* 339," 139 Va. 321. 

39, Ky.—Dulaney v. Munnery, 13 
Ky.Op. 710. 

4 C.J. p 547 note 78. 
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40. Neb.—Torres v. Bollman, 32 
N.W.2d 642, 149 Neb. 762. 

Ohio.—Weaver v. Weaver, App., 35 
N.E. 2d 173. 

R.I.—Smith v. Rhode Island Co., 98 
A. 1, 39 R.L 146. 

Tex.—Hicks v. Fredericks, Civ.App., 
286 S.W.2d 315—Zurich General 
Accident & Liability Ins. Co. v. 
Moss, Civ.App., 118 S.W.2d 410, 
error dismissed. 

Wis.—Garlock v. Chicago, M-, St. P. 
& P. R. Co., 31 N.W.2d 582, 252 
Wis. 269. 

41. Cal.—Pearl v. Pearl, 178 P. 845. 
177 C. 303. 

Ill.—Bowman v. O’Brien, 25 N.E.2d 
544, 303 IlLApp. 630. 

Where a verdict is not certified as 
a part of the judgment roll, the 
point that it is not properly signed 
by the foreman of the jury, as re¬ 
quired by statute, is not reviewable. 
Cal.—Pearl v. Pearl, 177 P. 845, 177 
C. 303. 

Verdict as part of record 
A verdict is part of the record 
proper, and as such is subject to re¬ 
view on appeal. 

Mo.—Gawk v. Millovich, App., 203 
S.W. 1006. 

42. Ga.—Reeves v. Perry, 97 S.E. 
882, 23 Ga.App. 300. 

Ill.—Tribune Co. v. Dunlap Mfg. Co., 
201 IlLApp. 408. 

Ind.—Huron Tribe No. 117, Im¬ 
proved Order of Red Men, v. Mace, 
126 N.E. 437, 72 IncLApp. 678. 
Quotient verdict 

Supreme court would not enter 
the realms of pure speculation in 
order to hold the verdict to be a 
quotient verdict. 



§§ 1186-1187 APPEAL & ERROR 

An objection that the verdict is contrary to the 
instructions of the trial court cannot be considered 
where the instructions are not set out in the rec¬ 
ord , 43 or where the fact that it is contrary is not 
otherwise shown . 44 An appellate court will not re¬ 
view an assignment of error that the verdict does 
not cover the issues submitted, where the record is 
so defective as not to show precisely how the case 
was submitted to the jury and what was before them 
when they rendered their verdict . 45 

While the appellate court may, without the evi¬ 
dence, ascertain and determine whether the several 
findings of the jury are conflicting , 46 yet, where the 
evidence is not in the record, the correctness of the 
verdict as dependent on the evidence, will not be re¬ 
viewed . 47 A contention that a particular verdict 
was inconsistent with other verdicts at the same trial 
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will not be sustained where the record showed no 
jury findings in such other cases, but merely showed 
that a number of cases were tried together . 48 

§ 1187. - Findings and Decision in Gen¬ 

eral 

Although the absence of a finding does not necessarily 
preclude action by the appellate court, ordinarily the 
appellate court will not consider questions involving 
findings of fact and conclusions of law not raised and 
supported by a sufficient record. 

Although the absence of a finding does not neces¬ 
sarily preclude action by the appellate court , 48 - 50 
ordinarily the appellate court will not consider al¬ 
leged error in findings of fact or conclusions of law 
not raised or shown by the record . 49 Hence, the 
court, on appeal, cannot consider findings of fact 50 


Or.—Brown v. Gessler, 230 P.2d 541, 
191 Or. 503, 23 AL.R.2d 815. 

43 . Ga.—Atlantic Coast Line R. Co. 
v. Stovall-Pace Co., 118 S.E. 62, 
30 Ga App. 326. 

4 C.J. p 547 note SO. 

44 . s.C.—Guess v. Atlantic Coast 
Line R. Co., 70 S.E. 427, 88 S.C. 
87. 

45 . Ga.—Haynes v. Battle, 58 Ga. 
484. 

_Frier v. Laube’s Old Spam, 

* 39 N.Y.S.2d 794, 265 App.Div. 402. 

46. Ky.—Quaid v. Cornwall, 13 
Bush 601. 

47. Ark.—Peoples Loan & Invest¬ 
ment Co. v. Whittle, 166 S.W.2d 
1013, 205 Ark. 35. 

Conn.—Keeler v. General Products, 
75 A.2d 486, 137 Conn. 247. 

Ga.—McCaskill v. Parker, 50 S.E. 2d 
14, 204 Ga. 39S—McKnight v. 

Belding, 89 S.E. 837, 145 Ga. 798. 
Ind.—John Hancock Mut. Life Ins. 
Co. v. Keith, 15 N.E.2d 738, 105 
Ind.App. 465. 

Iowa.—Shilling v. Sioux City Gas & 
Electric Co., 169 N.W. 416, 184 
Iowa 1153. 

Mich.—United Store Fixture Co. v. 
Grubiak, 284 NW. 602, 287 Mich. 
671. 

Mo.—Baldwin v. Ditty, App., 230 
SW. 350. 

N.J.—Peschek v. Teissere, 104 A.2d 
58, 30 N.J.Super. 248. 

S.D.—Abbott v. Rudolph, 44 N.W.2d 
785, 73 S.D. 520. 

Va.—Randolph v. A. B. & W. Transit 
Co., 32 S.E.2d 664, 183 Va. 420- 
Lough v. Lyon, Inc., 190 S.E. 290, 
168 Va. 136. 

Wash.—Peasley v. Puget Sound Tug 
& Barge Co., 125 P.2d 681, 13 
Wash.2d 485. 

4 C.J. p 547 note 84. 

Verdict as not one intended 

Ground of motion for new trial 


that the verdict was not the verdict 
intended did not disclose error where 
testimony was not in the transcript. 
Fla.—Sorenson v. Snow, 149 So. 341, 
111 Fla. 204. 

Verdict on first trial 

To pass on question whether trial 
court abused its discretion in setting 
aside verdict for defendant on first 
trial, the appellate court needed only 
to have record of first trial before 
it on defendant’s appeal. 

Ky.—Murphy v. Harmon, 165 S.W. 
2d 11, 291 Ky. 504. 

48. N.J.—Wasker v. G. R. Wood, 
Inc., 176 A. 171, 114 N.J.Law 266. 

48.50 Conn.—M endrochowicz v. 
Wolfe, 95 A.2d 260, 139 Conn. 506. 

49. Cal.—Kurokawa v. Saroyan, 273 

P. 613, 95 C.A 772 —Munro v. 

Whitlow, 201 P. 964, 54 C.A. 448— 
Klein v. Lewis, 182 P. 789, 41 
C.A 463—Skinkle v. American Nat. 
Bank of San Francisco, 171 P. 967, 
36 C.A. 225. 

Colo.—Rossi v. Beck, 267 P. 604, 
83 Colo. 592. 

Conn.—Kaskel v. Steinberg, 114 A.2d 
853, 142 Conn. 379—Mendrochowicz 
v. Wolfe, 95 A 2d 260, 139 Conn. 
506. 

Ind.—Massachusetts Bonding & In¬ 
surance Co. v. Indiana State Bank, 
132 N.E. 693, 76 Ind.App. 608. 

Kan.—Simeon v. Schroeder, 227 P.2d 
153, 170 Kan. 471. 

Ky.—Stone v. Alspaugh, 69 S.W.2d 
719, 253 Ky. 422. 

Mass.—Comstock v. Dewey, 83 N.E. 
2d 257, 323 Mass. 583—Gaunt v. 
Burroughs, 83 N.E.2d 172, 323 

Mass. 757—Commissioner of In¬ 
surance v. Commonwealth Mut. 
Liability Ins. Co., 8 N.E.2d 759, 
297 Mass. 219. 

Mo.—Phipps v. Redmon, 185 S.W.2d 
848, 238 Mo.App. 571—White v. 
ChastaiP, App., 123 S.W.2d 548. 
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S.C.—Ex parte Lummus Cotton Gin 
Co., 106 S.E. 861, 116 S.C. 64. 
Tex.—Firestone v. Hall, Civ. App., 
143 SW.2d 797—Evans v. Dr. Pep¬ 
per Bottling Co., Civ. App., 123 
S.W.2d 706—Sinclair Refining Co. 
v. Costin, Civ.App. t 116 S.W.2d 
894. 

Burden of proof in trial without jury 
In a trial without a jury, an al¬ 
leged error in misplacing the burden 
of proof is not established where 
nothing indicating the court’s men¬ 
tal processes appears in the record. 
Tex.—Shaw v. Warren, Civ.App., 68 
SW.2d 588. 

Question raised, by appeal 
Where probate judge has reported 
material facts found by him in sep¬ 
arate support suit, as provided by 
statute, questions raised by appeal 
are whether judge’s findings are in¬ 
consistent with each other and 
whether they justify his general 
conclusion. 

Mass.—Atwood v. Atwood, 8 N.E.2d 
916, 297 Mass. 229. 

50. Cal.—Davis v. Bortveit, 16 P. 

2d 327, 127 C.A 675. 

Colo.—Newton Lumber Co. v. Oberto, 
63 P.2d 456, 99 Colo. 430. 

Conn.—Csakany v. Takacs, 123 A.2d 
764, 143 Conn. 485—Cramer v. 

Burnham, 140 A 477, 107 Conn. 
216. 

Mass.—Toy v. Green, 65 N.E.2d 558, 
319 Mass. 354. 

N.M.—Roberson v. Moise Bros. Co., 
190 P. 354, 26 N.M. 174. 

S.C.—Wilson v. Cureton, 103 S.E. 
789, 114 S.C. 465. 

S.D.—Peterson v. Menke, 216 N.W. 

886, 52 S.D. 156. 

4 C.J. p 547 note 86. 

Pallure timely to file findings 

(1) Appellant injured by the trial 
court’s failure to file findings with¬ 
in the time specified by statute can- 
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or conclusions of law which have not been properly 
made a part of the record,61 nor will it consider a 
finding of fact which is inseparably blended with 
conclusions of law. 52 Likewise, requests for find¬ 
ings of fact or conclusions of law will not be con¬ 
sidered where the record does not reveal that the 
requests were called to the court’s attention,52.5 an( j 
a refusal to make findings as requested will not be 
reviewed where the rejected findings are not pre¬ 
sented by the appeal record. 53 The question wheth¬ 
er any findings were made cannot be considered 
where the record does not show the failure to make 
findings, 54 or the fact of nonwaiver of findings. 55 
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§ 1188. -Necessity of Setting Out Evi- 

dence 

Where the evidence is not before the court, on appeal, 
the correctness of the findings will not be questioned ex¬ 
cept in so far as they are conflicting or clearly wrong. 

Where the record does not contain findings of 
fact and conclusions of law, if there is sufficient 
evidence in the record, with all reasonable conclu¬ 
sions to be drawn therefrom, to support the judg¬ 
ment of the trial court its judgment is binding on 
the appellate court. 55 * 50 Where, however, the evi¬ 
dence is not before the court, on appeal, the cor¬ 
rectness of the findings will not be questioned ex¬ 
cept in so far as they are contradictory or con¬ 
flicting or otherwise clearly erroneous. 56 Stated 


not take advantage of his failure to 
have the findings brought in the 
record on appeal. 

Tex.—Employers’ Casualty Co. v. 
Harris, Civ.App., 284 S.W. 634. 

(2) Findings of fact and conclu¬ 
sions of law not filed within the 
time prescribed by statute or rule 
of court cannot be considered on 
appeal. 

Tex.—Bostwick v. Bucklin, Civ.App., 
190 S.W.2d 814, motion denied 190 
S.W.2d 818, two cases, 144 Tex. 
375—In re Supples Estate, Civ. 
App., 131 S.W.2d 13—Waring v. 
Waring, Civ.App., 43 S.W.2d 611, 
error dismissed—Hewitt v. Green, 
Civ.App., 28 S.W.2d 892—Gulf Mfg. 
& Lumber Co. v. Newton, Civ.App., 
27 S.W.2d 873—Jefferson v. Wil¬ 
liams, Civ.App., 286 S.W. 614— 
Bray v. Peters, Civ.App., 283 S.W. 
591 error refused. 

64 C.J. p 1270 note 65 [b] (5). 

(3) Statute relating to time in 
which trial court must file findings 
of fact and conclusions of law is 
mandatory. 

Dean Rubber Mfg. Co. v. Tom W. 
Grace Co., Civ.App., 151 S.W. 2d 
321. 

(4) Where record did not disclose 
date on which circuit court received 
last brief of counsel in action to re¬ 
strain defendants from interfering 
with use of alleged public highway, 
supreme court was unable to deter¬ 
mine date when cause was “sub¬ 
mitted’* within meaning of statute 
which provides that decision shall 
be rendered within sixty days after 
cause is submitted, and would not, 
on ground that rendition was tardy, 
upset judgment. 

Wis.—Galewski v. Noe, 62 N.W.2d 
703, 266 Wis. 7. 

Memorandum decision 

(1) Memorandum of decision, not 
being made part of the finding, can¬ 
not be corrected on appeal. 

Conn.—Turner v. Connecticut Co., 
101 A. 88, 91 Conn. 692. 


(2) Memorandum decision, ap¬ 
parently signed by trial judge and 
filed in the trial court prior to mak¬ 
ing findings and conclusions, was not 
properly before the appellate court 
for consideration, where appellant’s 
counsel had caused to be filed in the 
appellate court by its clerk certified 
copy of document entitled memo¬ 
randum decision. 

Idaho.—Clark v. Clark, 69 P.2d 980, 
58 Idaho 37. 

Remark of the court referred to 
in a brief cannot be considered on 
appeal, as a finding of fact or 
equivalent to a verdict where it does 
not appear in the record. 

Mo.—Algeo v. Algeo, App., 207 S.W. 
842. 

Sufficiency to sustain verdict 

(1) Special findings reported must 
be affirmatively shown to include all 
findings made before the question 
whether the findings are sufficient to 
sustain the general verdict or order 
can be considered. 

N.H—Vidal v. Town of Errol, 172 
A. 437, 86 N.H. 585—Lamarre v. 
Lamarre, 147 A 747, 84 N.H. 553. 

(2) Thus special findings con¬ 
sistent with, but insufficient to sup¬ 
port, the verdict do not invalidate 
it if there may have been other find¬ 
ings which, with those furnished, 
establish the support. 

N.H.—Reed v. Linscott, 175 A. 240, 
87 N.H. 139. 

5L Cal.—Berker v. Barnes, 293 P.2d 
821, 139 C.A.2d 294. 

Conn.— Lief eld v. Coffin, 130 A 576, 
103 Conn. 279. 

Xnd.—In re Beckemeier’s Estate, 179 
N.E. 282, 93 Ind.App. 645. 

N\M.—Roberson v. Moise Bros. Co., 
190 P. 354, 26 N.M. 174. 

4 C.J. p 547 note 87. 

52. Ind.—New Albany v. Endres, 42 
N.E. 683, 143 Ind. 192. 

4 C.J. p 548 note 88. 

52.5 Conn.—Csakany v. Takacs, 123 
A2d 764, 143 Conn. 485. 
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Mass.—Paul v. Lee, 71 N.E. 2d 239, 
321 Mass. 10—Commissioner of In¬ 
surance v. Commonwealth Mut. 
Liability Ins. Co., 8 N.E.2d 759, 
297 Mass. 219. 

Okl.—Gulley v. Christian, 176 P.2d 
812, 198 Okl. 167. 

53. Conn.—Dwyer v. Connecticut 
Co., 131 A 838, 103 Conn. 678. 

Mich.—Central Land Co. v. Clear¬ 
water Tp., 222 N.W. 156, 244 Mich. 
692. 

Mo.—First Nat. Bank v. Fulton, 
App., 28 S.W.2d 368. 

Neb.—McGrew Mach. Co. v. One 
Spring Alarm Clock Co., 245 N.W. 
263, 124 Neb. 93. 

N.Y.—Reeland v. Moore Oil Co., 275 
N.Y.S. 489, 242 App.Div. 462. 

S.D.—Jas. A Smith Lumber Co. v 
Havlik, 213 N.W. 578, 51 S.D. 306. 

4 C.J. p 548 note 89. 

Proposed findings of facts and con¬ 
clusions of law and rulings thereon 
not in the record cannot be reviewed. 
N.Y.—Reeland v. Moore Oil Co., 275 
N.Y.S. 489, 242 App.Div. 462. 

54. Or.—American Cent. Ins. Co. v. 
Weller, 212 P. 803, 106 Or. 494. 

55. Cal.—Carr v. Cronan, 54 C. 600. 

55.50 Tex.—Garrett v. Bennett, Civ. 
App., 242 S.W.2d 221. 

56. Ala.—Moore v. Pettus, 71 So.2d 
814, 260 Ala. 616—Gossett v. Pratt, 
34 So.2d 145, 250 Ala. 300—Thomas 
v. Thomas, 21 So.2d 321, 246 Ala. 
484—Richards v. William Beach 
Hardware Co., 7 So.2d 492, 242 Ala. 
535—McGriff v. McGriff, 4 So.2d 
507, 242 Ala. 69. 

Ark.—Barr v. Weaver, 182 S.W. 267, 
121 Ark. 633. 

Cal.—In re Stevens’ Estate, 162 P.2d 
918, 27 C.2d 108—Stanton v. Pratt, 
116 P.2d 609, 18 C.2d 599—South¬ 
lands Co. v. City of San Diego, 297 
P. 521, 211 C. 646. 

Ira v. Ira, 230 P.2d 867, 104 C.A. 
2d 41—Bonham v. Laux, 275 P. 
517, 97 C.A. 302—Willett v. 
Schmeiser Mfg. Co., 255 P. 529, 82 
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C.A. 249—Turner v. Stock, 251 P. 
814, 79 C.A. 662—Sterling Lumber 
Co. v. Kinsey, 238 P. 120, 73 C.A. 
9—Munro v. Whitlow, 201 P. 964, 
54 C.A. 448—Brett v. Yanomar 
Producers, 187 P. 758, 45 C.A. 2S6 
—Whiting-Mead Commercial Co. 
of San Diego v. Brown, 186 P. 386, 
44 C.A. 371—Spotton v. Dyer, 184 
P. 23, 42 C.A. 585. 

Colo.—Read v. Micek, 94 P.2d 452, 
105 Colo. 35. 

Conn.—Hirsch v. Vegiard, 77 A.2d 
85, 137 Conn. 302—Campbell v. 

Rockefeller, 59 A.2d 524, 134 Conn. 
585—Boushay v. Boushay, 27 A2d 
800, 129 Conn. 347—Stanio v. Bern¬ 
er Lohne Co., 17 A.2d 502, 127 
Conn. 431—Scudder v. Town of 
Greenwich, 14 A.2d 728, 127 Conn. 
71—Wheaton v. City of Putnam, 
11 A.2d 358, 126 Conn. 330—Ap- 
pell v. Schneider & Pomerantz 
Baking Co., 8 A.2d 529, 126 Conn. 
16—Lusas v. St. Patrick’s Roman 
Catholic Church Corp., 4 A.2d 333, 
125 Conn. 206—Miller v. Urban, 
195 A. 193, 123 Conn. 331, 118 A. 
L.R. 951—Gioia v. Annunziata, 127 
A. 921, 102 Conn. 52—Hayward v. 
Plant, 119 A. 341, 98 Conn. 374- 
Appeal of Eva, 104 A. 238. 93 Conn. 
38—Gray v. Mossman, 99 A. 1062, 
91 Conn. 430—City of Bridgeport v. 
JEtna Indemnity Co., 99 A. 566, 91 
Conn. 197. 

Fla.—Cohen v. Cohen, 70 So.2d 362— 
Davis v. Wilson, 190 So. 716, 139 
Fla. 698. 

Ga.—Commodity Credit Corp. v. 
Wells, 3 S.E.2d 642, 188 Ga. 287, 
followed in Davis v. Wells, 4 S.E. 
2d 243, 188 Ga. 434. 

Ill.—Bottigliero v. Ziedman, 205 Ill. 
App. 587—Weber v. Krueger, 202 
Ill-App. 57. 

Ind.—U. S. ex rel. Smith v. Moore, 
61 N.E.2d 461, 223 Ind. 455. 
Iowa.—Holden v. Voelker, 293 N.W. 
32, 228 Iowa 589—In re Andrews’ 
Estate, 265 N.W. 187, 221 Iowa 
818—State v. Talbott, 163 N.W. 
197, 180 Iowa 220. 

Kan.—Sayeg v. Kansas Gas & Elec¬ 
tric Co., 131 P.2d 648, 156 Kan. 65. 
Ky.—Conley’s Adm’r v. Kindred, 199 
S.W.2d 610, 304 Ky. 1. 

La.—Wilson Gold Stamping Mach. 
Co. v. Webb Hardware & Furniture 
Co., App., 49 So.2d 41, affirmed 56 
So.2d 423, 220 La. 282—Harring¬ 
ton v. Harrington, App., 152 So. 
591. 

Me.—Usen v. Usen, 13 A.2d 738, 136 
Me. 480, 128 A.L.R. 1449. 

Mass.—Wood v. Quintin, 102 N.E. 2d 
495, 328 Mass. 118—Thayer Co. v. 
Binnall, 95 N.E.2d 193, 326 Mass. 
467—Woods v. MacDonald, 95 N.E. 
2d 156, 326 Mass. 401—-Mann v. 
Parkway Motor Sales, 85 N.E.2d 
210, 324 Mass. 151—Brooks v. Na¬ 


tional Shawmut Bank of Boston, 
84 N.E. 2d 318, 323 Mass. 677— 
Comstock v. Dewey, 83 N.E.2d 257, 
323 Mass. 583—Gaunt v. Bur¬ 
roughs, 83 N.E.2d 172, 323 Mass. 
757—New England Factors v. Gen- 
stil, 76 N.E.2d 151, 322 Mass. 36- 
Baker v. Paeff, 61 N.E.2d 650, 318 
Mass. 366—Gadreault v. Hillman, 
59 N.E. 2d 477, 317 Mass. 656— 
Jerome v. Eastern Finance Corp., 
58 N.E. 2d 122, 317 Mass. 364— 
Cavazza v. Cavazza, 57 N.E.2d 558, 
317 Mass. 200—Tompkins v. Sul¬ 
livan, 48 N.E.2d 15, 313 Mass. 459— 
Thompson v. Thompson, 44 N.E.2d 
651, 312 Mass. 245—Bottoms v. 

Carlz, 36 N.E.2d 379, 310 Mass. 
29—Harlow Realty Co. v. Whiting, 
31 N.E. 2d 928, 308 Mass. 220- 
Nelson v. Bailey, 22 N.E.2d 116, 
303 Mass. 522—Viens v. Yiens, 19 
N.E.2d 306, 302 Mass. 366—Bim- 
baum v. Pamoukis, 17 N.E.2A 885, 
301 Mass. 559—Gaw v. Hew Const. 
Co., 15 N.E.2d 225, 300 Mass. 250— 
Gleason v. Hastings, 15 N.E.2d 201, 
300 Mass. 305—Charlestown Five 
Cents Sav. Bank v. Kalemian, 13 
N.E.2d 404, 299 Mass. 599—Flem¬ 
ing v. Fleming, 199 N.E. 319, 293 
Mass. 147—Gallagher v. Wheeler, 
198 N.E. 891, 292 Mass. 547— 

Plumer v. Houghton & Dutton Co., 
178 N.E. 716, 277 Mass. 209— 

Tramonte v. Colarusso, 152 N.E. 
90, 256 Mass. 299—Dorey v. Dorey, 
142 N.E. 774, 248 Mass. 359- 

Brown v. Green & Hickey Leather 
Co., 138 N.E. 714, 244 Mass. 168— 
Mitchell v. Cobb, 107 N.E. 388, 220 
Mass. 60—Rosenberg v. National 
Dock & Storage Warehouse Co., 
106 N.E. 171, 218 Mass. 518—Went¬ 
worth v. Manhattan Market Co., 

106 N.E. 118, 218 Mass. 91. 

Minn.—Gubbins v. Irwin, 298 N.W. 
715, 210 Minn. 428—State v. An¬ 
derson (Andrews), 294 N.W. 219, 
208 Minn. 334. 

Miss.—Ivy v. Robertson, 70 So.2d 
862, 220 Miss. 364. 

Mo.—Horn v. Owens, 171 S.W.2d 585. 

Webb v. Denney, App., 170 S.W. 
2d 946—Boettger v. Boyers, App., 
188 S.W. 1124. 

Mont.—Luebben v. Metlen, 100 P.2d 
935, 110 Mont. 350. 

N.H.—Tuftonboro v. Willard, 197 A. 
404, 89 N.H. 253—Lyman v. Leigh¬ 
ton, 112 A 381, 80 N.H. 12. 

N.Y.—Hewitt v. New York, N. H. & 
H. R. Co., 29 N.E.2d 641, 284 N.Y. 
117. 

Okl.—Southern Kansas Stage Lines 
Co. v. Eby, 53 P.2d 559, 175 Okl. 
486. 

S.D.—Abbott v. Rudolph, 44 N.W. 2d 
785, 73 S.D. 520. 

Tex.—Jordan v. Brown, Civ.App., 149 
S.W.2d 1045, error refused—Foster 
v. National Bondholders Corpora- 
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tion, Civ.App., 123 S.W.2d 506, er¬ 
ror dismissed—Payne v. Farley, 
Civ.App., 178 S.W. 793. 

Utah.—Walker v. Singleton, 225 P. 
81, 63 Utah 283. 

Vt.—Reed v. Vermont Accident Ins. 
Co., 9 A.2d 111, 110 Vt. 501—Plant 
v. Ahlberg, 156 A. 535, 104 Vt. 16— 
Hill v. Scott, 143 A. 276, 101 Vt 
356. 

4 C.J. p 548 note 91—23 C.J. p 902 
note 4. 

Season for rale 

(1) Since the supreme court in¬ 
dulges the presumption that the 
judgment of the trial court is correct 
and the burden rests upon appellant 
to show reversible error, the correct¬ 
ness of the findings of the trial court 
will not be reversed on appeal in the 
absence of evidence introduced at the 
trial. 

Mont.—West v. Minneapolis Mining 
& Smelting Co., 217 P. 342, 68 
Mont. 253. 

(2) The purpose of general equity 
procedure, established by statute and 
by practice, of having evidence taken 
before the trial judge reported to the 
full court is that the case must be 
heard on appeal on the same evi¬ 
dence as was heard at the original 
hearing to the end that the supreme 
judicial court can revise the finding 
made by the trial judge upon oral 
testimony. 

Mass.—Wyness v. Crowley, 196 N.E. 
924, 292 Mass. 459. 

Statement of tendency of evidence 
sufficient 

Where no transcript was fur¬ 
nished, but the tendency of the evi¬ 
dence on each side was set out in 
the bill of exceptions, the excep¬ 
tions to findings and failure to make 
findings could be considered. 

Vt.—Hill v. Scott, 143 A. 276, 101 Vt 
356. 

limi ts of review in absence of evi¬ 
dence 

(1) When oral evidence is not re¬ 
ported on appeal in a case governed 
by equity procedure, and findings of 
material facts are filed by the trial 
judge, questions raised on appeal are 
whether findings made by the trial 
judge are inconsistent with each 
other and whether they justify the 
general conclusion reached. 

Mass.—Wyness v. Crowley, 196 N.E. 
924, 292 Mass. 459—Tait v. Down¬ 
ey, 166 N.E. 857, 267 Mass. 422- 
Wood v. Culhane, 164 N.E. 622, 
265 Mass. 555, ■ . 

(2) In such case the court draws 
its own inferences from the facts 
found. 

Mass.—Mooney v. Mooney, 58 N.R2d 
748, 317 Mass. 433-r-ArcijSZ , v. 

Pie trow ski, 167 NJ3. 29& 268 Mass. 
140. 
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(3) Only questions on appeal from 
an equity decree, where the evidence 
is not reported, are whether the de¬ 
cree was within the bill’s scope and 
supported by the facts found. 

Mass.—Silverman v. Steinberg:, 86 N. 
E.2d 664, 324 Mass. 379—Briggs 
v. Briggs, 65 N.E.2d 9, 319 Mass. 
149—Kittredge v. Manning, 59 N. 
E.2d 261, 317 Mass. 689—Spring- 
field Safe Deposit & Trust Co. v. 
Friele, 23 N.E.2d 138, 304 Mass. 
224—Pouliot v. West India Fruit 
Co., 186 N.E. 52, 283 Mass. 182— 
Peabody v. Dymsza, 182 N.E. 580, 
280 Mass. 341—Plumer v. Hough¬ 
ton & Dutton Co., 178 N.E. 716, 277 
Mass. 209—Shohet v. Webb, 163 N. 
E. 927, 265 Mass. 240—Brogna v. 
Commissioner of Banks, 142 N.E. 
746, 248 Mass. 241—Wickwire- 

Spencer Steel Corporation v. Unit¬ 
ed Spring Mfg. Co., 142 N.E. 758, 
247 Mass. 565. 

(4) Where appellant did not bring 
up evidence, the only question is 
whether the findings support the 
judgment. 

Wash.—Washington Machinery & 
Supply Co. v. Northern Timber 
Products Co., 264 P. 992, 147 Wash. 
16. 

(5) Where an appeal is brought 
upon the judgment roll alone, the 
sole question is whether the findings 
of fact support the conclusions of 
law adduced therefrom and the judg¬ 
ment entered thereon. 

Cal.—Carter v. Sill, 218 P. 81, 63 
C.A. 95. 

(6) Where the evidence on which 
findings of the referee and findings 
and judgment of the trial court were 
based was not preserved, abstracted, 
and presented to the supreme court, 
review is restricted to matters prop¬ 
erly disclosed by the record. 

Kan.—Amusement Syndicate Co. v. 

Martling, 235 P. 126, 118 Kan. 370. 

(7) Where the record on appeal 
from an order striking out special 
appearance of administrator to ac¬ 
count of deceased ward’s temporary 
guardian contained no report of ma¬ 
terial fact findings, review was limit¬ 
ed to the probate court’s power to 
enter the order on any evidence pre¬ 
sentable. 

Mass.—Marean v. Kershaw, 183 N.E. 
845, 281 Mass. 332. 

(8) Appellate court can make no 
use of findings that go beyond evi¬ 
dence reported. 

Mass.—Lacombe v. Martin, 64 N.E.2d 
622, 319 Mass. 116. 

(9) Where it is clear that trial 
judge rested his decision solely on 
facts found by him,. 1 althotigh so 
far as appears his report of material 
facts was made voluntarily, thereby 
having the * same effect asi report 
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made under the statute, the only 
question open on an appeal is wheth¬ 
er solely on the findings reported by 
the judge the decree was rightly 
entered. 

Mass.—Jose v. Lyman, 55 N.E.2d 433, 
316 Mass. 271, 154 A.L.R. 190. 

Disputed questions of fact 
Where appellants had abstracted 
evidence of but thirteen out of two 
hundred sixty witnesses, no disput¬ 
ed questions of fact could be con¬ 
sidered on appeal. 

Ark.—Velvin v. Kent, 128 S.W.2d 686, 
198 Ark 267. 

57. Ala.—Pearce v. Third Ave. Im¬ 
provement Co., 128 So. 396, 221 
Ala 209 

Everett v. Lister, 144 So. 119, 
25 Ala.App. 231. 

Ark.—McKnelly v. Fears, 22 S.W.2d 
398, 180 Ark. 1167. 

Cal.—Bandy v. Westover, 252 P. 593, 
200 C. 222—In re Brady’s Estate, 
151 P. 275, 171 C. 1. 

Seay v. Allen, 286 P.2d 392, 134 
C.A.2d 440—Municipal Bond Co. v. 
City of Riverside, 41 P.2d 215, 4 
C.A2d 442—Gallucci v. San Diego 
Electric Ry. Co., 35 P.2d 1038, 1 
C.A2d 5 —In re Dreer’s Estate, 10 
P.2d 803, 122 C.A 763—Brown v. 
Brown, 3 P.2d 580, 117 C.A 205- 
Pacific Bone, Coal & Fertilizer Co. 
v. Bleakmore, 254 P. 618, 81 C.A 
659—Johnston v. Mendenhall, 207 
P. 399, 57 C.A 347—In re Graham’s 
Estate, 183 P. 952, 42 C.A 653. 

Colo.—People v. Bristol, 20 P.2d 309, 
92 Colo. 325—U. S. Mining Cor¬ 
poration v. Fred Goble, Inc., 256 P. 
1091, 82 Colo. 59—Dodo v. Stocker, 
219 P. 222, 74 Colo. 95—Colorado 
Gold Dredging Co. v. Steams-Rog- 
er Mfg. Co., 153 P. 765, 60 Colo. 
412. 

Conn.—Hancock Co. v. S. Z. Poli Cor¬ 
poration, 155 A. 914, 113 Conn. 
545—First Nat. Bank v. Fairfield 
Auto Co., 99 A 577, 91 Conn. 260. 
Ga.—Springer v. Owen, 89 S.E. 780, 
145 Ga. 730. 

Ind.—Gehring v. Ohm, 168 N.E. 613, 
90 Ind.App. 300—Shaw v. Union 
Trust Co. of Indianapolis, 137 N.E. 
895, 79 Ind.App. 277—Seal v. Phil 
Wilk & Co., 128 N.E. 658, 74 Ind. 
App. 56—Catherwood v. Cather- 
wood, 127 N.E. 816, 78 Ind.App. 332. 
Iowa.—In re Andrews’ Estate, 265 N. 

W. 187, 221 Iowa 81 8. 

Kan.—Amusement Syndicate Co. v. 
Martling, 235 P. 126, 118 Kan. 370 
—El ward v. El ward, 232 P. 240, 117 
Kan. 458—McRae v. Missouri Pac. 
R. Co., 225 P. 1032, 116 Kan. 99. 
Ky.—Sim v. Citizens’ Bank of Carrs- 
ville, 191 S.W. 489, 173 Ky. 799. 
Me.—Inhabitants of Town of Lisbon 
v. Inhabitants of Town of Minot, 
134 A 563, 125 Me. 520. 
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Mass.—Gleason v. Domey, 127 N.E. 

2d 184, 332 Mass. 646—Legare v. 
Amidon, 123 N.E.2d 216, 332 Mass. 
753—City of Springfield v. Sider- 
lund, 122 N.E.2d 89S, 882 Mass. 7 — 
Katz v. Katz, 116 N.E.2d 273, 330 
Mass. 635—Rhoades v. Stringer, 
116 N.E.2d 272, 330 Mass. 711— 
Daniel Webster Imp. Ass’n v. 
Board of Appeals of Town of 
Marshfield, 107 N.E.2d 314, 329 

Mass. 159—Thomas v. Paker, 98 N. 
E.2d 640, 327 Mass. 339—Harpel v. 
Craig, 97 N.E.2d 741, 327 Mass. 
229—Doggett v. New England 
Trust Co., 97 N.E.2d 401, 327 Mass. 
167—Petterson v. Stohlberg, 94 N. 
E.2d 783, 326 Mass. 794—O’Brien 
v. O’Brien, 91 N.E.2d 775, 325 Mass. 
573—Band v» Davis, 88 N.E.2d 652, 
325 Mass. 18—Brun v. Brun, 88 
N.E.2d 551, 324 Mass. 756—Shain 
v. Shain, 88 N.E.2d 143, 324 Mass. 
603, certiorari denied 70 S.Ct. 492, 
338 U.S. 954, 94 L.Ed. 589—Bur¬ 
rell v. Whiting, 85 N.E.2d 619, 324 
Mass. 243—Mann v. Parkway Mo¬ 
tor Sales, 85 N.E.2d 210, 324 Mass. 
151—Nichols v. Sanborn, 70 N.E. 
2d 1, 320 Mass. 436—Baker v. Paeff, 
61 N.E.2d 650, 318 Mass. 366— 
Berman v. New England Slipper 
Co., 61 NJE.2d 247, 316 Mass. 758— 
Carilli Const. Co. v. John Basile & 
Co., 59 NE.2d 706, 317 Mass. 726— 
Gadreauit v. Hillman, 59 N.E.2d 
477, 317 Mass. 656—Turner v. Mor- 
son, 57 N.E.2d 18, 316 Mass. 678— 
Fabrizio v. Fabrizio, 55 N.E.2d 604, 
316 Mass. 343—Zalis v. Ksypka, 53 
N.E.2d 104, 315 Mass. 479—Thomas 
P. Nichols & Son Co. v. National 
City Bank of Lynn, 48 N.E.2d 49, 
313 Mass. 421, certiorari denied 64 
S .CL 42, 320 U.S. 742, 88 L.Ed. 
440—Tompkins v. Sullivan, 48 N.E. 
2d 15, 313 Mass. 459—Thompson 
v. Thompson, 44 N.E.2d 651, 312 
Mass. 245—Wilkins v. Berkeley 
Realty Corp., 40 N.E.2d 263, 311 
Mass. 148—Wright v. Fraser, 35 
N.E. 2d 483, 306 Mass. 616—Ab- 
bruzise v. Sposata, 27 N.E.2d 722, 
306 Mass. 151—City of Boston v. 
Cable, 27 N.E.2d 699, 306 Mass. 
124—Berry v. Berry, 27 N.E.2d 681, 
306 Mass. 114—Morse v. Kelley, 26 
N.E.2d 326, 305 Mass. 504, 127 A. 
L.R. 1037—Maguire v. Bliss, 22 N. 
E.2d 615, 304 Mass. 12—Gilbert v. 
Repertory, Inc., 18 N.E.2d 437, 302 
Mass. 105—New England Water¬ 
proofing Co. v. C. S. Hathaway & 
Sons Laboratories, 15 N.E.2d 977, 
300 Mass. 571—Charlestown Five 
Cents Sav. Bank v. Kalemian, 13 N. 
E.2d 404, 299 Mass. 599—Marcus 
v. Richardson, 11 N.E.2d 599, 299 
Mass. 11—Themo v. Themo, 5 N.E. 
2d 26, 296 Mass. 190—Chartrand v. 
Chartrand, 3 N.E.2d 828, 295 Mass. 
293—Welch v. Flory, 200 N.E. 900, 
294 Mass. 138, 106 A.L.R. 813— 
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Giles v. Giles. 200 N.E. 378. 293 
Mass. 495—Bat&l v. Buss. 199 N.E. 
750, 293 Mass. 329—George C. Mil¬ 
ler & Co. v. Beagen, 199 N.E. 344, 
293 Mass. 54—Fleming v. Fleming, 
199 N.E. 319, 293 Mass. 147— 

Downey Co. v. 2 82 Beacon. St. 
Trust. 197 N.E. 643, 292 Mass. 
175—Goodyear Tire & Rubber Co. 
v. Bagg, 197 N.E. 4S1, 292 Mass. 
125—Estey v. Gardner, 197 N.E. 
72. 291 Mass. 303—Wyness v. 

Crowley. 196 N.E. 924, 292 Mass. 
459—Kasper v. H. P. Hood & Sons, 
196 N.E. 149, 291 Mass. 24—Hall 
v. Barton. 195 N.E. 753, 290 Mass. 
476—A. Doykos & T. Pappas, Inc. 
▼. Leventhal, 195 N.E. 348, 290 
Mass. 375—Dome Realty Co. v. 
Cohen, 194 N.E. 679, 290 Mass. 36— 
Karas v. Karas, 193 N.E. IS, 2S5 
Mass. 460—Macomber v. King, 192 
N.E. 926, 288 Mass. 381—Kennedy 
v. Shain, 192 N.E. 924, 288 Mass. 
458—Friedberg v. Jablon, 192 N.E. 
49—Raytheon Mfg. Co. v. Radio 
Corporation of America, 190 N.E. 
1, 286 Mass. 84—Cornell v. Noonan, 
189 N.E. 807, 286 Mass. 137—Coral 
Gables v. Granara, 189 N.E. 604, 
285 Mass. 565—Milan v. Boucher, 
189 N.E. 576, 285 Mass. 590— 

Genard v. Hosmer, 189 N.E. 46, 
285 Mass. 259, 91 A.L.R. 543— 
Hathaway v. Huntley, 188 N.E. 616, 
284 Mass. 687—Goodwin v. Agas¬ 
siz, 186 N.E. 659, 283 Mass. 358— 
Pouliot v. West India Fruit Co., 
186 N.E 52, 283 Mass. 182—Shel¬ 
don v. Bennett, 184 N.E 722, 282 
Mass. 240—Splaine v. Morrissey, 
184 N.E. 670, 282 Mass. 217—Ken¬ 
ney v. Blackman, 184 N.E 661, 
282 Mass. 268—Package Confec¬ 
tionery Co. v. Perkit, 184 N.E 166, 
281 Mass. 554—Stanwood v. 
Adams' Garage, 183 N.E. 846, 281 
Mass. 452—Lorlng v. Bryant, 183 
N,E. 757, 281 Mass. 372—McQuaid 
v. Delaney. 183 N.E. 725, 281 Mass. 
334—Mongeau v. McKay, 183 N.E. 
349, 281 Mass. 101—American Mut. 
Liability Ins. Co. v. Condon, 183 
N.E. 106, 280 Mass. 517—Peabody 
v. Dymsza, 182 N.E 580, 280 Mass. 
341—Check v. Kaplan, 182 N.E. 
305, 280 Mass. 170—Shea v. Na¬ 
tional Ice Cream Co., 182 N.E 303, 
280 Mass. 206—Kavanaugh v. Kav- 
anaugh, 181 N.E. 181, 279 Mass. 
238—Wolinsky v. Fingerman, 180 
N.E. 720, 279 Mass. 29—Perry v. 
Perry, 180 N.E. 512, 278 Mass. 
601—Richards v. Forrest, 180 N.E. 
508, 278 Mass. 547—H. B. Hum¬ 
phrey Co. v. Pollack Roller Runner 
Sled Co., 180 N.E. 164, 278 Mass. 
350—Russell v. Foley, 179 N.E. 619, 
278 Mass. 145—Sexton v. Prender- 
'gast, 177 N.E 823, 277 Mass. 118— 
Rowe Vending Mach. Co. v. Morris, 

" 177 N.E 112, 276 Mass. 274-^Tones 


▼. Stevens, 177 N.E 91, 276 Mass. 
818, 76 A.L.R. 591—Pothier v. Dou¬ 
cette, 177 N.E. 84, 276 Mass. 326— 
Snay v. Lovely, 176 N.E. 791, 276 
Mass. 159—Devlin v. Newfell, 175 
N.E 647, 275 Mass. 279 —Jaffarian 
v. City of Somerville, 175 N.E. 639, 
275 Mass. 264—Webster v. Kelly, 
175 N.E. 69, 274 Mass. 564—United 
Oil Co. v. Eager Transp. Co., 173 
N.E. 692, 273 Mass. 375—Wood- 
worth v. Woodworth, 173 N.E. 578, 
273 Mass. 402—May v. Angoff, 172 
N.E. 220, 272 Mass. 317—Herman- 
son v. Seppala, 172 N.E. 87, 272 
Mass. 197—Rost v. Salerno, 171 N. 
E. 491, 271 Mass. 492—Inhabitants 
of Nantucket v. Mitchell, 170 N.E. 
807, 27 Mass. 62—Columbian In¬ 
secticide Co. v. Driscoll, 170 N.E. 
804, 271 Mass. 74—Frost v. Grigal- 
iunos, 170 N.E 384, 270 Mass. 

449—National Nontheatrical Mo¬ 
tion Picture Bureau v. Old Colony 
Trust Co., 169 N.E. 508, 270 Mass. 
34, 67 A.L.R. 1509—Haller v. Kab- 
ler, 169 N.E. 504, 269 Mass. 567— 
Paglia v. Messina, 169 N.E. 423, 
270 Mass. 1—Melville Shoe Cor¬ 
poration v. Kozminsky, 167 N.E. 
305, 268 Mass. 172—Morgan v. 

Morgan, 166 N.E. 747, 267 Mass. 
388—Holian v. Holian, 164 N.E. 
475, 265 Mass. 563—Landry v. Lan¬ 
dry, 163 N.E. 851, 265 Mass. 265 
—Crowley v. Holds worth, 162 N.E. 
334, 264 Mass. 303—Corkum v. 

Clark, 161 N.E 912, 263 Mass. 378 
—Pappathanos v, Coakley, 161 N. 
E 804, 263 Mass. 401—Abbott v. 
Steigman, 161 N.E. 596, 263 Mass. 
585—Granlund v. Saraf, 160 N.E. 
408, 263 Mass. 76—Shannon v. Ja¬ 
cobson, 160 N.E. 245, 262 Mass. 463 
—Bryant v. Lombardi, 159 N.E. 
437, 261 Mass. 489—Sullivan v. 

Martinelli, 158 N.E 662, 261 Mass. 
261—Atlantic Transp. Co. v. Alex¬ 
ander Shipping Co., 157 N.E 725, 
261 Mass. 1—St James Building 
Corporation v. Foote, 157 N.E 629, 
260 Mass. 548—Choate v. Town of 
Sharon, 156 NJ3. 727, 259 Mass. 
478—Patterson v. Pendexter, 156 
N.E. 687, 259 Mass. 490—Boucher 
v. Hamilton Mfg. Co., 156 N.E. 424, 
259 Mass. 259—Carr v. Wight, 156 
N.E. 40, 259 Mass. 83—Ripley v. 
Ripley, 155 N.E 658, 259 Mass. 26 
—Sullivan v. Roche, 153 N.E 549, 
257 Mass. 166—Friedman v. An- 
dreson, 153 N.E. 337, 257 Mass. 
107—Dahlstrom Metallic Door Co. 
v. Evatt Const. Co., 152 N.E 715, 
256 Mass. 404—Roche v. Brickley, 
150 N.E. 866, 254 Mass. 584—Bar¬ 
rett v. Duchaine, 149 N.E. 632, 254 
Mass. 37—Ashton v. Wolsten- 
holme, 149 N.E. 597, 253 Mass. 
597—Roach v. Sturdy, 145 NJS. 
429, 250 Mass. 357—Flaherty v. 
Whitin, 145 N.E. 51, 250 Mass. 
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177 —Gadreault v. Sherman, 145 N. 
E. 49, 250 Mass. 145—In re Com¬ 
missioner of Banks, 144 N.E. 
73, 249 Mass. 144—Wickwire- 

Spencer Steel Corporation v. Unit¬ 
ed Spring Mfg. Co., 142 N.E. 
758, 247 Mass. 565—Curtis v. City 
of Boston, 142 N.E. 95, 247 Mass. 
417—Fairbanks v. Beard, 141 N. 
E. 590, 247 Mass. 8, 30 A.L.R. 

698—Mathews v. Bloomfield, 141 
N.E. 494, 246 Mass. 510—Carmen 
v. Higginson, 140 N.E. 246, 245 
Mass. 511—Royle v. Worcester 
Buick Co., 137 N.E. 531, 243 Mass. 
143—Clapp v. Gardner, 130 N.E. 
47, 237 Mass. 187—Tracy v. Blinn, 
129 N.E. 356, 236 Mass. 585—Reno 
v. Cotter, 129 N.E. 300, 236 Mass. 
556—Walton Lunch Co. v. Kear¬ 
ney, 128 N.E. 429, 236 Mass. 310— 
Barnett v. Rosen, 126 N.E. 386, 
235 Mass. 244—Connecticut Mut. 
Life Ins. Co. v. Allen, 126 N.E. 
367, 235 Mass. 187—Hippodrome 
Amusement Co. v. Wit, 123 N.E. 
774, 233 Mass. 216—Hayden v. 

Keown, 122 N.E. 264, 232 Mass. 
259, certiorari denied Keown v. 
Hayden, 40 S.Ct. 10, 250 U.S. 661, 
63 L.Ed. 1195—Fuller v. Fuller, 117 
N.E. 838, 228 Mass. 441—Abele 

v. S. A. Meagher Co., 116 N.E. 
805, 227 Mass. 427—Harvey v. 

Chapman, 115 N.E. 304, 226 Mass. 
191, L.R.A.1917E 389—Brown v. 

Bishop, 114 N.E. 316, 225 Mass. 
276—Jones v. Jones, 112 N.E. 224, 
223 Mass. 540—Astrella v. Laf- 
fey, 111 N.E. 681, 222 Mass. 469— 
Nickerson v. Glines, 107 N.E. 942, 
220 Mass. 333—Young v. Duncan, 
106 N.E. 1, 218 Mass. 346. 

Minn.—Gunderson v. Hoff, 209 N.W. 
37, 167 Minn. 413—Mascall v. Reit- 
meier, 176 N.W. 486, 145 Minn. 
214. 

Miss.—Blair v. McMillion, 156 So. 
519, 171 Miss. 33. 

Mo.—Fielder v. Fielder, App., 6 S. 
W.2d 968. 

Mont.—Shull v. Lewis and Clark 
County, 19 P.2d 901, 93 Mont. 408. 
Neb.—Thies v. Thies, 175 N.W. 646, 
103 Neb. 499. 

N.H.—Goudie v. American Moore 
Peg Co., 122 A. 349, 81 N.H. 88. 
N.M.—Gradi v. Bachechi, 172 P. 188, 
24 N.M. 100. 

Okl.—Southern Kansas Stage Lines 
Co. v. Eby, 53 P.2d 559, 175 OkL 
485—Solomon v. Oklahoma Pro¬ 
ducing & Refining Corporation of 
America, 226 P. 60, 99 Okl. 134— 
Primous v. Wertz, 162 P. 481, 65 
Okl. 7. 

Or.—Simmons v. Jarvis, 95 P.2d 725, 
163 Or. 117—Reckard v. Ryan, 288 
,P. ;1G53, 133 Or. 108—Schultz v- 
, Selberg, 157 P,.1U4, 86 Or. 668. 
S.C.—Thomas v. Seaboard Air Line 
By., 154 SJE. 97, 157 S.C. 144. 
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failure of the trial court to find as to a particular 
matter, 58 even if the issue is material, 58 * 5 or of a 
refusal of the trial court to make findings as re¬ 
quested. 59 Likewise a refusal to amend or correct 
a finding of fact will not be reviewed where the evi¬ 
dence is not before the appellate court, 60 or where 
the evidence on which the finding rests is conflict¬ 
ing and only part thereof is in the record. 61 Where 
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only a portion of evidence is shown on appeal, the 
findings of fact are binding in so far as they are 
consistent with the stipulation of facts and such 
fragmentary evidence. 61 * 5 

While it has been held that conclusions of law 
will not be reviewed in the absence of the evidence 
to which they relate, 62 yet, where the error com- 


S.D.—State v. Day County, 26$ N.W. 
726, 64 S.D. 370. 

Tex.—Simpson v. Clayton, Civ.App., 
163 S.W.2d 1078—Central Texas 
Exch. Nat. Bank of Waco v. First 
Nat. Bank, Civ.App., 243 S.W. 998, 
rehearing overruled 246 S.W. Ill 
—Withers v. Fort Worth Gas Co., 
Civ.App., 238 S.W. 324—Hutchin¬ 
son v. Robert Hamilton & Son, 
Civ.App. f 234 S.W. 417—Burnett v. 
Summerour, Civ.App., 228 S.W. 
1013—Fincher v. Wood, Civ.App., 
223 S.W. 868, dismissed for want 
of jurisdiction—Owosso Mfg. Co. v. 
Chicago, R. I. & P. R. Co., Civ. 
App., 203 S.W. 815. 

Utah.—Dahlberg v. Dahlberg, 292 P. 
214, 77 Utah 157—Pinney v. Pin- 
ney, 245 P. 329, 66 Utah 612. 

Vt.—Cutler Co. v. Barber, 108 A. 400, 
93 Vt. 468. 

Wash.—Miles v. Bunn, 22 P.2d 985, 
173 Wash. 303—Bosworth v. Wolfe, 
264 P. 413, 146 Wash. 615, 56 A.L. 
R. 1117—John Dower Lumber Co. 
v. McCammon, 25.0 P. 107, 141 
Wash. 381—Weatherred v. Hirai, 
196 P. 572, 115 Wash. 142—Thayer 
v. Snohomish Logging Co., 172 P. 
552, 101 Wash. 458—Fidelity & De¬ 
posit Co. of Maryland v. Spokane 
Merchants Ass’n, 157 P. 464, 91 
Wash. 170. 

Wis.—Caldwell & Gates Co. v. Men- 
nes, 209 N.W. 588, 190 Wis. 551. 
Wyo.—Bishop v. Hawley, 238 P. 284, 
33 Wyo. 271. 

Confirming master’s report 

An interlocutory decree, overrul¬ 
ing exceptions and confirming the 
master’s report, must stand where 
the evidence is not reported. 
Mass.—Phillips v. Phillips, 119 N.E. 
190, 230 Mass. 14. 

Contrary findings in record 

A finding of • the circuit court will 
not be adopted, even though the evi¬ 
dence was not brought before the 
supreme court,-' where the record on 
its face shows the contrary. 

Or.’—In re MacMullen’s Estate, 244 
P. 664, 117 Or. 505, first case. 

Modification of findings 

The supreme court cannot consider 
assignment that it was error for the 
lower xsdurt to modify findings where 
the evidence is not before it. 

Ariz.—Smart ,'-v. • Stahnton, 239 P. 
514,-29 Ariz. li ' i 

Record sufficient' . ’ 

The trial court’s conclusions, * as 


reflected in judgment entry, are re- 
viewable, irrespective of the suffi¬ 
ciency of the abstract of the testi¬ 
mony, where pertinent facts upon 
which the judgment was based are 
set forth in the judgment entered. 
Ark.—Mitchell v. Volkmer, 76 S.W. 
2d 947, 190 Ark. 59. 

■Written answer of the jury to a 
question submitted to them has the 
force of a special finding of fact, 
where the evidence is not reported. 
Mass.—Cotter v. Boston, R. B. & L. 
R. Co., 129 N.E. 426, 237 Mass. 68. 

58. Ariz.—Keystone Copper Min. Co. 
v. Miller, 164 P.2d 603, 63 Ariz. 
544—Golden Eagle-Bobtail Mines 
v. Valley Nat Bank, 138 P.2d 289, 
60 Ariz. 400. 

Ark.—Parker v. Keenan, 252 S.W.2d 
811, 221 Ark. 203. 

CaL—Brown v. Republic Productions, 
161 P.2d 796, 26 C.2d 867. 

Klein v. Maddox, 138 P.2d 28, 59 
C.A.2d 141—Douglass v. Guardian 
Holding Corporation, 23 P.2d 80, 
132 C.A. 585—Moore v. Rogers, 283 
P. 840, 102 C.A. 783, hearing denied 
284 P. 916, 102 C.A. 783—Turner 
v. Stock, 251 P. 814, 79 C.A. 662 
—Hall v. Mitchell, 211 P. 853, 59 
C.A. 743—Parker v. Power, 152 P. 
935, 28 C.A- 332—Cavanaugh v. 

Carpenter, 152 P. 57, 28 C.A. 276. 
Mass.—Cohn v. Carlisle, 37 N.E.2d 
260, 310 Mass. 126—Horvitz v. Go- 
len, 192 N.E. 925, 288 Mass. 375— 
Dorey v. Dorey, 142 N.E. 774, 248 
Mass. 359—Brown v. Green & 
Hickey Leather Co., 138 N.E. 714, 
244 Mass. 158. 

Mo.—Wilcox v. Moore, 199 S.W. 135. 
Vt—Dyar 'Sales & Machinery Co. v. 
Bleiler, 175 A. 27, 106 Vt 495- 
Gray v. Brattleboro Trust Co., 122 
A. 670, 97 Vt 270. 

4 C.J. p 548 note 92. 

Finding on special defease 

Errpr of the trial court in failing 
to find upon special defenses cannot 
be presumed, in the absence of the 
record showing that some evidence 
was offered in support of defenses, 
but the reviewing court must as¬ 
sume that findings thereon, if made, 
would have supported the judgment 
Cal.—Mohr y. North Rawhide Min¬ 
ing & Development Co., 170 P. 600, 
177 Q. 264. 

Mortgage Guarantee Co. v. 
Smith, 50 P.2d 835, 9 C.A.2d 618. 

5&5 ‘ Cal.—Oppenheimer ▼. Union 

1315 


Pac. R. Co., 297 P.2d 700, 142 C.A. 
2d 8—Klein v. Maddox, 138 P.2d 
28, 59 C.A.2d 141—Cavagnaro v. 
Delmas, 84 P.2d 274, 29 C.A.2d 352. 

59. Cal.—Bicknell v. Strawn, 79 P. 
2d 775, 26 C.A.2d 491. 

Kan.—Buckwalter v. Henrion, 208 P. 
645, 111 Kan. 781. 

Mass.—Everett v. Town of Canton, 
21 N.E.2d 269, 303 Mass. 166—Wo- 
linsky v. Fingerman, 180 N.E. 720, 
279 Mass. 29—Lamb Knitting 
Mach. Co. v. Chicopee Mfg. Co., 
174 N.E. 130, 273 Mass. 506— 

Goodman v. Goldman, 163 N.E. 867, 
265 Mass. 85—Director General of 
Railroads v. People’s Express, 126 
N.E. 417, 235 Mass. 199—Wyche 
v. Uebelhoer, 111 N.E. 847, 223 
Mass. 353. 

N.H.—Lyman v. Leighton, 112 A. 381, 
80 N.H. 12. 

Vt—Holton v. Ellis, 49 A.2d 210, 114 
Vt. 471—Stevens v. Bowker, 108 A. 
347, 93 Vt 480. 

4 C.J. p 548 note 93. 

60. Minn.—Hammond v. Flour City 
Coal & Oil Co., 14 N.W.2d 452, 217 
Minn. 427—Peterson v. Lundquist 
119 N.W. 50, 106 Minn. 339—Bry¬ 
ant v. Nelson-Frey Co., 102 N.W. 
859, 94 Minn. 305—Stevens v. Ste¬ 
vens, 84 N.W. 457, 82 Minn. 1. 

61. Conn.—Porter v. Orient Ins. Co., 
45 A. 7, 72 Conn. 519. 

61.5 Cal.—Chirgwin v. Chirgwin, 79 
P.2d 772, 26 C.A.2d 506. 

62. Cal.—Heslin v. Lapham, 246 P, 
150, 77 C.A. 137—Euless v. West- 
phal, 235 P. 742, 71 C.A. 611. 

Ind.—Cammack v. Kentucky Home 
Mut. Life Ins. Co., 49 N.E.2d 384, 
113 Ind.App. 538. 

Mo.—Boettger v. Boyers, App., 188 
S.W. 1124. 

Okl.—St Louis Carbonating & Mfg. 
Co. v. Lookeba State Bank, 157 P. 
1046, 56 Okl. 71. 

Pa.—Blaney v. Mellor Co., 39 A.2d 
825, 351 Pa. 10. 

4 C.J. p 549 note 96. 

Meaning and effect of contract is 
for the trial court to* determine in 
the light of all the facts and sur¬ 
rounding circumstances, and the ap¬ 
pellate court, when the meaning is 
doubtful and none of the evidence 
is before it, cannot say that the 
lower court was wrong. 

Cal.—Euless v. Westphal, 235 P. 742, 
71 C.A. 611. 
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plained of is that the conclusions of law are not 
sustained by the findings of fact, and the record 
fully presents that question, it may be reviewed, al¬ 
though the evidence is not preserved in the rec¬ 
ord; 63 and although the bill of exceptions does not 
contain all the evidence, the appellate court will 
reverse for the error where a conclusion of law 
drawn by the trial court has no bearing on the is¬ 
sues presented by the pleadings, 64 or could not have 
been authorized by any evidence. 65 

Findings of fact based on evidence unknozim to 
appellant and known only to the trial judge, and 
which evidence was not preserved in the record, 
cannot be considered by the appellate court. 65 - 5 

§ 1189. -Necessity of Setting Out Plead¬ 

ings 

Findings of fact and conclusions of law will not be 
considered in the absence of the pleadings from the record. 

Since findings of fact and conclusions of law can 
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be measured only in the light of the issues submitted 
to the trial court, exceptions to conclusions of law 
will not be considered, on appeal, in the absence of 
the pleadings from the record. 66 

§ 1190. Amount of Recovery or Extent of Re¬ 
lief 

In order to be entitled to consideration on appeal, 
error in respect of the amount of the recovery or the relief 
granted must appear in the record and be properly raised 
and supported thereby. 

In order to be entitled to consideration on appeal, 
error in respect of the amount of the recovery or 
the extent of the relief awarded must appear of 
record 67 and be properly raised 68 and supported 
thereby. 69 Hence, an appellate court will not con¬ 
sider assignments of error, based on the amount of 
damages awarded or on the extent of relief granted, 
where the evidence and all necessary matters relat¬ 
ing thereto are not contained in the record, 70 where 
both evidence and pleadings are omitted from the 


Statement of fact in record 

The court of civil appeals will re¬ 
view assignments of error against 
the trial court’s conclusions, where 
the record contained statement of 
facts. 

Tex.—Traders’ & General Ins. Co, v. 
Rouse, Civ.App., 39 S.W.2d 80. 

63. Colo.—In re German Ditch, etc., 
Co., 138 P. 2, 56 Colo. 252. 

Kan.—Kansas City Leavenworth R- 
Co. v. Frey, 71 P. 525, 66 Kan. 296. 

Kansas City, eta. Cement Co. v. 
Reese, 42 P. 832, 3 KanApp. 135. 
N.Y.—Stoddard v. Whiting, 46 N.Y. 
627. 

Suchy v. Frankenberg, 296 N.Y.S. 
545, 251 App.Div. 348. 

Beard v. Sinnott, 35 N.Y.Super. 
51. 

Dainese T. Allen, N.Y., 14 Abb. 
Pr., N.S., 363, 45 How.Pr. 430. 

64. Cal.—Bradley v. Bradley, 127 P. 
1044, 20 C.A. 1. 

65. Ky.—Heaverin v. Otter, 5 Ky.L. 
180. 

65.5 Colo.—Blanchard v. Griswold, 
160 P-2d 718, 113 Colo. 567. 

86. Ind,—Winstandley v. Bedford 
Stone Mill Co., 52 N.E. 208, 151 
Ind. 624—Davis v. Talbot, 47 N.E. 
829, 149 Ind. 80. 

4 C.J. p 549 note 1. 

67. Ala.—Maryland Casualty Co. v. 

Mayfield, 143 So. 465, 225 Ala. 449. 
Cal.—Coleman v. Farwell, 276 P. 335, 
206 C. 740. 

San Francisco Bank v. National 
Radio Co., 272 P. 331, 95 C.A. 113— 
Lierly v. McEwen, 262 P. 457, 87 
C.A. 711. 

Colo.—Murray v. Stuart, 247 P. 187, 
79 Colo. 454—Kingsbury v. Vree- 
land, 144 P. 887, 58 Colo. 212. 


Conn.—Dwyer v. Redmond, 124 A. 7, 
100 Conn. 393. 

Ga.—Christian v. Bremer, 34 S.E.2d 
40, 199 Ga. 285. 

Ind.—H. W. Johns-Manville Co. v. 
South Shore Mfg. Co., 123 N.E. 
648, 70 Ind.App. 484. 

Kan.—Lyle v. Raynolds, 210 P. 1093, 
112 Kan. 365—Roman v. City of 
Leavenworth, 148 P. 746, 95 Kan. 
513. 

Mass.—Brown v. Green & Hickey 
Leather Co., 138 N.E. 714, 244 
Mass. 168. 

Mich.—Gerasimos v. Wartell’s Es¬ 
tate, 211 N.W. 29, 237 Mich. 1. 

Mo.—City of Springfield ex reL and 
to use of Koch v. Wright, App., 
282 S.W. 751—Adair County Coal 
Co. v. Chicago, R. & Q. R. Co., 260 
S.W. 538, 216 Mo.App. 614. 

N.J.—Mogab v. Antrim Motor Co., 
143 A. 864, 7 N.J.Misc. 15—Levine 
v. Goldstein, 138 A. 511, 5 N.J. 
Misc. 841. 

N.M.—Napoleon v. City of Santa F4, 
35 P.2d 973, 38 N.M. 494. 

N.C.—Hopkins v. Colonial Stores, 29 
S.E.2d 455, 224 N.C. 137. 

N.D.—Tooz v. Tooz, 39 N.W.2d 257, 
76 N.D. 732. 

Ohio.—Frank C. Clemens Plumbing 
Co. v. H. C. Huber Const. Co., App., 
136 N.E.2d 382. 

OkL—Lumbermen’s Supply Co. v. 
Neal, 119 P.2d 1017, 189 OkL 544. 

S.C.—Singleton v. McLeod, 8 S.E.2d 
908, 193 S.C. 378. 

Tex.—Mills v. Womack, Civ.App., 15 
S.W.2d 116—Megarity v. Navarro 
County, Civ.App., 297 S.W. 864— 
Becker v. American Nat. Bank, Civ. 
App., 286 S.W. 889 —Chenault v. 
Honaker, Civ.App., 261 S.W. 825. 
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Basis of payment 

Although a contract for embank¬ 
ment work in connection with high¬ 
ways provides for payment by em¬ 
bankment measurement, damages 
may be determined on erroneous ba¬ 
sis of pit measurement, in the ab¬ 
sence from the record on appeal of 
any other data. 

S.C.—Walker v. Quinn, 133 S.E. 444, 
134 S.C. 510. 

Record held, to preserve question for 
review 

Ill.—Maren v. Wolmer, 99 N.E.2d 213, 
343 Ill-App. 353. 

68- Cal.—Douglass v. Guardian 

Holding Corporation, 23 P.2d 80, 
132 C.A. 585. 

HI.—Liebman v. Austin, 192 Ill.App. 
235. 

Me.—Kerr v. State, 142 A. 197, 127 
Me. 142. 

Mass.—New England Foundation Co. 
v. Elliott A. Watrous, Ina, 27 N.E. 
2d 756, 306 Mass. 177—Strieker v. 
Scott, 186 N.E. 45, 283 Mass. 12. 
Mo.—Galvin v. State Social Security 
Commission of Missouri, App., 129 
S.W.2d 1051—Fierce v. Shapleigh 
Hardware Co., App., 14 S.W.2d 511. 
ILI .—Sharpe v. Cole, 110 A. 385, 43 

R. L 110. 

69. Cal.—Wheeler v. First Nat. 
Bank, 73 P.2d 889, 10 C.2d 185. 

Colo.—Murray v. Stuart, 247 P. 187, 
79 Colo. 454. 

Ind.—Zaring v. Lodge, 52 N.E.2d 632, 
114 Ind.App. 490. 

Decree objected to 

Colo,—Murray v. Stuart, 247 P. 187, 
79 Colo. 454. 

70. Ark.—McKnight v. Garrison, 261 

S. W.2d 794, 222 Ark. 543—Alldread 
v. Mills, 199 S.W.2d 571, 211 At. k. 
99. 
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record, 71 or where respondent’s abstract of record 
which was not objected to by appellant states that 
respondent remitted the amount in which the ver¬ 
dict and judgment are claimed to be excessive. 72 
If the record does not show a judgment or the 
amount of interest recovered, the appellate court 
cannot consider the question of whether a final judg¬ 
ment with respect to interest has been entered, 73 
or whether the judgment entered includes excessive 
interest. 74 


APPEAL & ERROR §§ 1190-1191 

§ 1191. Judgment 

In order to review the validity or propriety of a 
Judgment or order a record sufficient to present the ques¬ 
tion is necessary. 

Although it has been said that an order cannot 
be sustained unless it is supported by the record, 74 * 50 
the court will not, as a general rule, consider on 
appeal the validity or propriety of a judgment or 
order in the absence of a sufficient record to 
present such question and show error. 75 


Cal.—Newell v. McDonald, 212 P. 389, 
60 C.A. 202—Scarpa v. Scarpa, 180 
P. 637, 40 C.A. 345. 

Colo.—Kingsbury v. Vreeland, 144 P. 
887, 58 Colo. 212. 

Ga.—Christian v. Bremer, 34 S.E.2d 
40, 199 Ga. 285. 

Ellis v. Budeseal, 192 S.E. 554, 
56 Ga.App. 210. 

Ill.—Oehlert v. Toungman, 134 N.E. 
2d 522, 10 Ill.App.2d 152—Molden- 
hauer v. Moskalczuk, 211 Ill.App. 
462—Liss v. Haskell & Barker Car 
Co., 205 Ill-App. 418. 

Ind.—Price v. Andrew, 10 N.E.2d 436, 
104 Ind.App. 619—H. W. Johns- 
Manville Co. v. South Shore Mfg. 
Co., 123 N.E. 648, 70 Ind.App. 484. 
Iowa.—Arnd v. Harrington, 287 N.W. 
292, 227 Iowa 43—Prenosil v. Pel- 
ton, 173 N.W. 235, 186 Iowa 1235. 
Kan.—Amusement Syndicate Co. v. 

Martling, 235 P. 126, 118 Kan. 370. 
Ky.—Commonwealth v. Adams, 294 
S.W. 1066, 220 Ky. 151. 

Md.—Jackson v. Linthicum, 64 A.2d 
133, 192 Md. 272. 

Mass.—Altobelli v. Montesi, 15 N.E. 
2d 463, 300 Mass. 396—Strieker v. 
Scott, 186 N.E. 45, 283 Mass. 12— 
Owen v. Owen, 161 N.E. 873, 264 
Mass. 40—Friedman v. Andreson, 
153 N.E. 337, 257 Mass. 107—Jar¬ 
vis v. De Peza, 146 N.E. 662, 251 
Mass. 447—Harvey v. Chapman, 
115 N.E. 304, 226 Mass. 191, L.R.A. 
1917E 389. 

Mich.—Over smith v. Hake, 295 N.W. 
339, 295 Mich. 627. 

Mo.—Quackenboss v. Harbaugh, 249 
S.W. 940, 298 Mo. 240. 

Stratman v. Norge Co. of Mis¬ 
souri, 124 S.W.2d 572, 233 Mo.App. 
590—Hughes v. Stacey, App., 7 S. 
W.2d 730—Calkins v. Engle, 300 S. 
W. 997, 221 Mo.App. 1173—Flach 
v. Ball, App., 240 S.W. 469—Flet¬ 
cher v. Kansas City Bys. Co., App., 
221 S.W. 1070. 

Nev.—Parascandolo v. Christensen, 
199 P.2d 629, 65 Nev. 578—Bond v. 
Thruston, 98 P.2d 343, 60 Nev. 19, 
rehearing denied 100 P.2d 74, 60 
Nev. 19. 

N.D.—Mercer County v. Sailer, 181 
N.W. 885, 47 N.D. 203. 

Okl.—Britton v. Georgia State Sav. 
Ass'n of Savannah, 76 P.2d 1054, 
182 Okl. 236—New Tork Life Ins. 


Co. v. Razzook, 61 P.2d 686, 178 
Okl. 57. 

Pa—Commonwealth v. Traders’ & 
Mechanics’ Bank of Pittsburgh, 113 
A. 186, 268 Pa. 526. 

Kurtz v. Hoffman, Com.PL, 39 
Berks Co. 117. 

Tex.—Duncan v. Scott, Civ.App., 128 
S.W.2d 136, certiorari denied, judg¬ 
ment correct—Continental Mut. 
Fire Ins. Co. v. Walles, Civ.App., 
20 S.W.2d 405—Heidemann v. Mar¬ 
tinez, Civ.App., 173 S.W. 1166. 
Wash.—Miller v. Nudd, 271 P. 80, 
149 Wash. 419. 

4 C.J. p 549 note 2. 

Absence of part of evidence 

Where the bill of exceptions pur¬ 
porting to contain all the evidence 
shows on its face that a contract 
which does not appear in the bill of 
exceptions was admitted in evidence, 
the appellate court cannot determine 
the question whether interest should 
have been included in the amount of 
recovery. 

Ind.—H. W. Johns-Manville Co. v. 
South Shore Mfg. Co., 123 N.E. 648, 
70 Ind.App. 484. 

Verdict for single damages will not 
be set aside, although the action is 
for treble damages, where under the 
statute single damages might in a 
certain case be recovered and the 
court has not the evidence before it. 
Mo.—Walther v. Warner, 26 Mo. 143. 
Attorney’s fees 

In absence of transfer of evidence 
concerning issue of alleged exces¬ 
siveness of attorney’s fees allowed, 
appellate court cannot rule that there 
was any abuse of discretion. 

N.H.—Martineau v. Waldman, 42 A. 
2d 735, 93 N.H 386. 

71- Tex.—Clark v. Taylor, Civ.App., 
212 S.W. 231. 

4 C.J. p 549 note 3. 

72. Mo.—Strother v. McMullen Lum¬ 
ber Co., 98 S.W. 34, 200 Mo. 647. 

73. Ky.—Howard v. Carmichael, 35 
S.W.2d 852, 237 Ky. 462. 

74. Ark.—Reese v. W. T. Rawleigh 
Medical Co., 172 S.W. 820, 115 Ark. 
606. 

Minn.—Legal News Pub. Co. v. Iron 
Trail Co., 194 N.W. 109, 156 Minn. 
90. 

4 C.J. p 549 note 5. 
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Verdict 

Contention that verdict was exces¬ 
sive because too much interest was 
included therein could not be sus¬ 
tained where verdict and judgment 
failed to disclose how much inter¬ 
est, if any, was included therein. 

Ind.—Western & Southern Indem¬ 
nity Co. v. Newman, 7 N.E. 2d 64, 
103 Ind.App. 544. 

74-50 Pa.—Commonwealth v. Irwin, 
29 A.2d 68, 345 Pa. 504. 

75. Cal.—Deacon v. Deacon, 283 P. 
92, 102 C. 535. 

Alexander v. Mayer, 102 P.2d 
540, 39 C.A.2d 157—Deacon v. Dea¬ 
con, 281 P. 533, 101 C.A. 195. 
Colo.—Slifka v. Viettie, 131 P.2d 417, 
110 Colo. 138. 

Ky.—Sparks v. Doss, 253 S.W. 2d 245. 
La.—Matthews v. Spears, App., 24 
So.2d 195, rehearing refused 24 So. 
2d 485. 

Md.—Edmondson v. Slicer, 139 A. 
545, 153 Md. 674. 

Mich.—Sauer v. Rhoades, 62 N.W.2d 
634, 338 Mich. 679. 

Mo.—Payne v. White, App., 288 S.W. 
2d 6. 

Mont.—In re Ft. Shaw Irr. Dist., 261 
P. 962, 81 Mont. 170. 

N.J.—Siccardi v. Caruso, 198 A. 370, 
120 N.J.Law 111. 

N.C.—Kottler v. Martin, 85 S.E.2d 
314, 241 N.C. 369—Lea v. Bridge- 
man, 46 S.E.2d 555, 228 N.C. 565, 
228 N.C. 562—Smith v. Smith, 39 
S.E.2d 391, 226 N.C. 506. 

Tex.—Smith v. Bates, Civ.App., 283 
S.W. 2d 432, reversed on other 
grounds. Sup., 289 S.W.2d 215— 
Tankersley v. Martin-Reo Sales 
Co., Civ.App., 242 S.W. 328. 

Vt.—Residents of Royalton v. Cen¬ 
tral Vermont Ry. Co., 138 A. 782, 
100 Vt. 443. 

Copy of Judgment enjoined 
Where no copy of judgment en¬ 
joined is in the record, the viewing 
court cannot say it was valid. 

Tex.—D. F. Connolly Agency, Inc. v. 
Popejoy, Civ.App., 290 S.W. 831. 

Error in the form of the judgment 
will be considered on appeal, al¬ 
though the judgment is not abstract¬ 
ed, where otherwise appellee might 
lose the benefit thereof. 

Ill.—Fray v. National Fire Ins. Co. 
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§ 1192 APPEAL & ERROR 


§ 1192. - Necessity That Evidence Be 

Shown 

In the absence of the facts or evidence from the rec¬ 
ord, the question as to the validity of a judgment, de¬ 
pending on the facts or evidence, will not be considered 
on appeal. 


The propriety of a judgment or order as depend¬ 
ent on the facts cannot be reviewed in the absence 
of the facts from the record. 76 Likewise, where the 
question is dependent on the evidence, it cannot 
be reviewed in the absence of the evidence. 77 It 


of Hartford, 255 IU.App. 209, af -1 
firmed 173 N.E. 479, 341 Ill. 431. ] 

Judgment non obstante veredicto 

(1) No error in overruling motion 
for judgment non obstante veredicto, 
as recited in minute entry, appears, 
where the record does not contain 
motion or recital showing the pro¬ 
priety of granting it 

Ala.—Singletary v. Milwaukee Tool 
& Forge Co., 151 So. 599, 25 Ala. 
App. 573, certiorari denied and 
petition dismissed 151 So. 600, 227 
Ala. 650. 

Ill.—Burke v. Molloy, 14 N.E2d 279, 
294 Ill.App. 442. 

(2) The appellate court will not 
reverse an order refusing defend¬ 
ant’s motion for judgment non ob¬ 
stante veredicto where the record 
fails to show that such motion was 
based on a written point presented 
at the trial requesting binding in¬ 
structions. 

Pa.—Beatty v. Boyson, 62 PaSuper. 
483. 

(3) The overruling of motion for 
judgment non obstante veredicto was 
not error, where notice of such 
motion was not disclosed by the 
record. 

Tex.—Babb v. Mil-Fo Clothes, Civ. 
App., 117 S.W.2d 873. 

Decree by stipulation 

Contention that trial judge was 
without authority to make change in 
proposed decree because proposed 
form of decree was submitted by 
stipulation could not be considered 
on appeal, in absence of record of 
what transpired when parties pre¬ 
sented their stipulation to judge. 
Cal.—Verdier v. Verdier, 263 P.2d 
57, 121 C.A.2d 190. 

76. Iowa.—Carleton D. Beh Co. v 
City of Des Moines, 292 N.W. 69, 
228 Iowa 895. 

Mass.—Cowan v. Mitchell, 19 N.E 2d 
691, 302 Mass. 417. 

Mich.—Union Trust Co. v. Marsh, 
231 N.W. 76, 250 Mich. 556. 

N.H.—Lamarre v. Lamarre, 147 A. 
747, 84 N.H. 553. 

N.J.—Turkowsky v. Goelz, 184 A. 

733, 120 N.J.Eq. 290. 

4 C.J. p 549 note 6. 

findings of facts 

The reviewing court, on plaintiff’s 
appeal from judgment for defendant 
entered after hearing following de¬ 
fendant’s default, should not reverse 
the case in the absence of finding of 
fiacts: | 


Conn.—Went v. Schmidt, 167 A. 721, 
117 Conn. 257. 

77. Ala—Grand Lodge, Knights of 
Pythias of Ala. v. Hermione Lodge 
No. 16, Knights of Pythias of De¬ 
catur, 64 So.2d 405, 258 Ala. 641— 
Gipson v. Hicks, 11 So.2d 461, 243 
Ala. 617—Baker v. Shoemaker, 78 
So. S26, 201 Ala 448. 

Ark.—Cunningham v. Cunningham, 
272 S.W.2d 52, 224 Ark. 174—Haral¬ 
son v. Edlen, 184 S.W.2d 909, 208 
Ark. 61. 

Cal.—Windas v. Galston & Sutton 
Theatres, 96 P.2d 170, 35 C.A.2d 
533—Shelley v. Hurwitz, 92 P.2d 
660. 33 C.A.2d 658—Bicknell v. 

Strawn, 79 P.2d 775, 26 C.A.2d 491— 
Bolan v. Gallagher, 199 P. 57, 52 
C.A. 503. 

Colo.—Teets v, Richardson, 284 P.2d 
233, 131 Colo. 499. 

Fla—Perry v. Perry, 146 So. 914, 109 
Fla 299—Rogers v. Gerow-Calnan 
& Dann, 132 So. 838, 101 Fla 1174. 

Ga—Greenfield v. Harvey, 11 S.E.2d 
776, 191 Ga 92—Boswell v. Mc¬ 
Williams, 103 S.E 817, 150 Ga 328. 

Mulinix v. Davenport Bros., 911 
S.E. 787, 19 GaApp. 479. 

Ill.—New York, C. & St. L. R. Co. v. 
American Transit Lines, 89 N.E2d 

: 858, 339 Ill.App. 282, reversed on 

other grounds 97 N.E.2d 264, 408 
Ill. 336—Hartford Accident & In¬ 
demnity Co. v. Federal Electric Co., 

| 4 N.E 2d 805, 287 Ill.App. 616— 

I See Hilton v. Hilton, 192 Ill.App. 
28. 

Ind.—Briles v. Prudential Ins. Co., 25 
N.E.2d 240, 216 Ind. 627—Byrum v. 
Wise, 24 N.E 2d 1006, 216 Ind. 678, 
rehearing denied 25 N.E.2d 992, 
216 Ind. 678. 

Iowa—In re Andrews* Estate, 265 
N.W. 187, 221 Iowa 818—Frick v. 
Hartford Life Ina Co., 159 N.W. 
247, 179 Iowa 149. 

Kan.—Holmes v. Kalbach, 252 P.2d 
603, 173 Kan. 736. 

Mass.—Hillson v. Hillson, 160 N.E 

! 448, 263 Mass. 143. 

Mich.—United Store Fixture Co. v. 
Grubiak, 284 N.W. 602, 287 Mich. 
671—Union Trust Co. v. Marsh, 231 
N.W. 76, 250 Mich. 556. 

Mo.—State v. Winn, App., 191 S.W.2d 
367—Spickard v. Continental Cas¬ 
ualty Co., App., 64 S.W.2d 734— 
Robison v. Cantley, App., 44 S.W. 
2d 199—Sweeney v. Sweeney, App., 
283 S.W. 736->—Tolle v. Titus, 193 
S.W. 854, 195 Mo.App. 398. 

Mont.—Northern Pae. Ry. Co. v, 
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Hauswirth, 140 P. 516, 49 Mont. 
135. 

Nev.—Brownfield v. F. W. Woolworth 
Co., 248 P.2d 1078, 69 Nev. 294, 
rehearing denied 251 P.2d 589, 69 
Nev. 294—-Monitor Pipe & Steel Co. 
v. Flanigan Warehouse Co., 180 P.2d 
586, 64 Nev. 208. 

N.H.—Lamarre v. Lamarre, 147 A. 
747, 84 N.H. 553—Snierson v. Raab, 
128 A. 8, 81 N.H. 403. 

N.J.—Turkowsky v. Goelz, 184 A. 733, 
120 N.J.Eq. 290. 

N.C.—Carolina Mountains Realty Cor¬ 
poration v. Fisher, 146 S.E. 82, 196 
N.C. 503. 

Ohio.—Goodman v. Sullivan, 114 N.E. 
2d 856, 94 Ohio App. 390—Glass- 
man v. Glassman, App., 103 N.E.2d 
781—Central Hyde Park Sav. & 
Loan Co. v. Feck, 67 N.E.2d 44. 
77 Ohio App. 343—Weaver v. 
Weaver, App., 35 N.E.2d 173. 

Okl.—Southern Kansas Stage Lines 
Co. v. Eby, 53 P.2d 559, 175 Okl. 
486—Thompson v. Thompson, 52 P. 
2d 49, 175 Okl. 344. 

Or.—William Hanley Co. v. Harney 
Valley Irr. Dist. No. 1, 180 P. 724, 
93 Or. 78, rehearing denied 182 P. 
559, 93 Or. 78. 

Pa.—Headley v. Tompkins, 88 Pa. 
Super. 158. 

Tex.—Maxwell v. Maxwell, Civ.App., 
292 S.W.2d 368—Ajax-Grieb Rub¬ 
ber Co. v. Hubbard, Civ.App., 181 
S.W. 568—Martinez v. Medina Val¬ 
ley Irr. Co., Civ.App:, 171 S.W. 
1035. 

Va.—Turner v. Holloway, 132 S.E. 
685, 146 Va. 287. 

Wash.—Wygal v. Kilwein, 248 P.2d 
893, 41 Wash.2d 281. 

4 C.J. p 549 note 7—9 C.J. p 295 note 
67. 

limit of review 

On appeal from final decree for 
plaintiff, entered on findings of facts 
by the court, no evidence being re¬ 
ported, the only question open is 
whether the decree conforms to alle¬ 
gations of the bill and could lawfully 
be entered on the facts found. 

Mass.—Petition of Merolevitz, 70 N.E. 
2d 249, 320 Mass. 448—Chopelas v. 
Chopelas, 20 N.E.2d 445, 303 Mass, 
33—Cowan v. Mitchell, 19 N.E.2d 
691, 302 Mass. 417—National Rock¬ 
land Bank of Boston v. Johnston, 
12 N.E.2d 87, 299 Mass. 156—Mar¬ 
cus v. Richardson, 11 N.E.2d 599, 
299 Mass.- • 11—National Radiator 
Corp. v. Parad, 8 N.E.2d 794, 297 
Mass. 314—Commissioner of Insur¬ 
ance v. Commonwealth ; Mut. Lia¬ 
bility Ins. Co*. 8 NJE.2d 759^297 
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is not, however, necessary to bring up the evidence, 
where the objection to the judgment is that it is not 
consistent with the pleadings, 78 or that it is not 
supported by the findings of fact 79 or by the verdict 
rendered in the cause, 80 or where it otherwise clear¬ 
ly appears that the judgment is erroneous. 81 

§ 1193. - Necessity of Setting Out Plead¬ 

ings 

Where the case on appeal contains no copy of the 
pleadings, an objection that the trial Judge went beyond 
the scope of the pleadings in rendering his decree will not 
be considered. 

Although the rule has no application to an aban¬ 
doned pleading which is not necessary to a full un¬ 
derstanding of the question presented for deci¬ 
sion, 81 - 50 where the case on appeal contains no copy 
of the pleadings, an objection that the trial judge 
went beyond the scope of the pleadings in rendering 
his decree will not be considered. 82 

§ 1194. - Necessity of Setting Out Ver¬ 

dict 

A special verdict not In the record will not be con¬ 
sidered in determining the correctness of the judgment. 

Where a special verdict is not in the record, it 


APPEAL & ERROR §§ 1192-1197 

cannot be considered in determining the correctness 
of the judgment. 83 

§ 1195. Judgment by Default 

In order to be reviewed, objections with reference to 
the entry of Judgment by default, must be shown by the 
record. 

Questions with respect to the propriety of the 
rendition and entry of a default judgment will not 
be reviewed in the absence of a record showing the 
errors complained of. 84 Matters concerning the 
opening or vacating of such judgments will be. 
considered infra § 1203 b (2). 

§ 1196. - Incorporation of Pleadings 

The necessity that the pleadings be included in 
the record to permit a review of a ruling on a mo¬ 
tion to open a default will be considered infra § 
1203 b (2) (b). 

§ 1197. New Trial or Arrest of Judgment 

The court will not consider on appeal error in grant¬ 
ing or denying a new trial or arrest of Judgment if not 
raised and supported by a sufficient record. 

The ruling of the trial court on a motion for 


Mass. 219—Poll-Parrot Beauty Sa¬ 
lons v. Gilchrist Co., 6 N.E.2d 612, 
296 Mass. 451—Town of Lexington 
v. Govenar, 3 N.E.2d 19, 295 Mass. 
31—Marion Street Garage Co. v. 
Sugden, 118 N.E. 340, 229 Mass. 130 
—Edgett v. Palmer, 114 N.E. 683, 
225 Mass. 377. 

Record held to present issue 
Ohio.—Reinhard v. Bertram, 136 N.E. 
2d 775, 101 Ohio App. 225. 

78. Ky.—Lewis v. Kash, 38 S.W.2d 
978, 239 Ky. 117. 

4 C.J. p 550 note 8. 

79. S.D.—First Nat. Bank v. Cran- 
mer, 175 N.W. 881, 42 S.D, 404. 

4 C.J. p 550 note 9. 

On appeal in a case tried on an 
agreed statement of facts not made 
part of the record, the supreme court 
will consider the findings of fact re¬ 
cited in the judgment to determine 
whether the judgment was consistent 
with the facts found. 

Ark.—First Nat. Bank of Ft. Smith 
v. Thompson, 186 S.W. 826, 124 
Ark. 161. 

Transcript of evidence is not nec¬ 
essary where appellant’s sole conten¬ 
tion is that judgment should have 
.been rendered in his favor on the 
special findings. 

Kan.—Hegarty v 9 National Refining 
Co., 204 P. 144, i;0 Kan. 171. 

80. Ga.—Dotterer v. Harden, 13 S.E. 
971, 88 Ga. 145. 


Ind.—Kelly v. Grand Trunk Western 

R. Co., 93 N.E. 616, 46 Ind.App. 
697. 

Kan.—Lichter v. John A. Johnson & 
Sons, 195 P.2d 582, 165 Kan. 430. 

81. Ky.—Reams v. McHargue, 63 

S. W. 437, 111 Ky. 163, 23 Ky.L. 
540. 

Wyo.—Schlessinger v. Cook, 62 P. 

152, 9 Wyo. 256. 

4 C.J. p 550 note 1L 

81.50 Mo.—Vaughn v. Kansas City 
Gas Co., 159 S.W.2d 690, 236 Mo. 
App. 669. 

82. Ariz.—Montezuma Canal Co. v. 
Smithville Canal Co., 89 P. 512, 11 
Ariz. 99. 

Ohio.—Brown v. Wheeling & L. E. R. 

Co., 65 N.E.2d 912, 77 Ohio App. 149. 
4 C.J. p 550 note 12. 

Where only record proper was be¬ 
fore court judgment in favor of plain¬ 
tiff was held within issues raised by 
pleadings, so as not to require re¬ 
versal, although plaintiff failed to 
reply as was required of him, to af¬ 
firmative defense.—Merchants Ex¬ 
change Bank v. Bankers Life Co. of 
Des Moines, Iowa, 104 S.W.2d 744, 231 
Mo.App. 674. 

83. Ariz.—Daggs v. Howard Sheep 
Co., 145 P. 140, 16 Ariz. 283. 

84. Conn.—Automotive Twins v. 
Klein, 82 A.2d 146, 138 Conn. 28. 
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Tex.—Tankersley v. Martin-Reo Sales 
Co., Civ.App., 242 S.W. 328. 

Procedure in taking judgment by de¬ 
fault 

(1) A record, showing that a de¬ 
fault judgment was ordered in open 
court and thereafter on the same day 
plaintiff’s counsel presented to the 
judge while he was in his office the 
verified account on which the action 
was based, and a draft of the judg¬ 
ment, which were approved by the 
judge, who ordered the clerk to enter 
the judgment and assess the amount, 
does not show that the court was not 
in session when the judge examined 
the papers and directed the judgment, 
and, therefore, does not show that 
judgment was rendered without any 
evidence having been introduced in 
court. 

Tex.—Tankersley v. Martin-Reo Sales 
Co., supra. 

(2) Where the judge had approved 
the verified account offered by plain¬ 
tiff and the draft of the judgment, 
and had directed the clerk to assess 
the damages and enter judgment, the 
appellate court must assume that the 
judgment as entered on the minutes 
by the clerk was read by, or in 
the hearing of, the judge before he 
approved the minutes, and that the 
clerk did assess the damages as di¬ 
rected by the judge. 

Tex.—Tankersley v. Martin-Reo 

Sales Co., supra. 
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§§ 1197-1198 APPEAL & ERROR 

a new trial or arrest of judgment will not be con¬ 
sidered on appeal if such ruling, 85 the exceptions 
thereto, 86 and the error therein do not appear in, 87 
and are not raised by, 88 the record. Any error in 
such ruling must be supported by a record sufficient 
to permit of its consideration, 89 and sufficient to en¬ 
able the court to determine whether the ruling can 
be sustained on any ground. 90 


4A C.J.S. 

. -Necessity of Setting Out Evi¬ 

dence at Trial 

On appeal, the court will not consider the ruling on 
a motion for new trial based on the evidence in the ab¬ 
sence of such evidence from the record. 

The ruling on a motion for a new trial cannot be 
reviewed where the grounds of the motion are 
dependent on the evidence given or offered on the 
trial, and such evidence is not in the record. 91 


85. Mo.—Chandler v. Western Union 
Telegraph Co., App., 195 S.W. 540. 
Okl.—Laborn v. Stephens, 147 P. 152, 
47 Okl. 64. 

Requested rulings 

Plaintiff’s exception to denial, after 
hearing, of her motion to strike de¬ 
fendant’s motion for new trial from 
the files, on ground that no copy of 
motion was timely furnished to plain¬ 
tiff, shows no error in the absence of 
requested rulings. 

Mass.—Beauvais v. Springfield Insti¬ 
tute for Savings, 20 N.E.2d 957, 303 
Mass. 136, 124 A.L.R. 611. 

88. Okl.—Madden v. Tilly, 54 P.2d 
161, 175 Okl. 589—Laborn v. 

Stephens, 147 P. 152, 47 OkL 64. 

87- Cal.—Pohle v. Bolinas Beach 
Realty Co., 20 P.2d 730, 130 C.A. 
704. 

III.—Scott v. Freeport Motor Casualty 
Company, 64 N.E.2d 542, 392 Ill. 
332. 

Okl.—Stull v. Hoehn, 126 P.2d 1007, 
191 Okl. 190. 

Utah.—State v. Kranendonk, 9 P.2d 
176, 79 Utah 239. 

88. Mo. —Montz v. Moran, 172 S.W. 
613, 263 Mo. 252. 

89. Ala.—Jefferson Iron & Metal Co. 
v. Bethune, 81 So.2d 674, 263 Ala. 
131. 

Cal.—Birch v. Mahaney, 290 P.2d 579, 
137 C.A.2d 584—Abellera v. Tom, 
198 P.2d 324, 88 C.A.2d 60. 

Ind.—Steel v. Yoder, 108 N.E. 783, 58 
Ind.App. 633. 

Iowa.—Turner v. O’Dea Motor Co., 
213 N.W. 765, 204 Iowa 421. 

Ky.—Dotson v. Delorme Lumber Co., 
169 S.W. 503, 159 Ky. 796. 

Or.—Edvalson v. Swick, 227 P.2d 183, 
190 Or. 473. 

R.I.—Arazo v. Walker, 133 A. 620. 
Tex.—Franklin v. Smith, Civ.App., 
265 S.W. 715. 

Wash.—Boom v. First Nat. Bank in 
Port Angeles, 245 P. 931, 139 Wash. 
123. 

rinding of fact by the trial court 
as to a dispute between counsel as to 
the truth of an affidavit of one of de¬ 
fendant’s attorneys and others, at¬ 
tached to the motion for new trial, on 
the ground of misconduct of plain¬ 
tiff’s attorney in argument, is re¬ 
quired before the matter may be con¬ 
sidered in the supreme court. 

Iowa.—Hein v. Waterloo, C. F. & N. 


Ry. Co., 162 N.W. 772, 180 Iowa 
1225. 

Pleadings 

Appeal from an order refusing new 
trial presented no reviewable ques¬ 
tion, where the pleadings were not 
made part of the record by being in¬ 
cluded in a praecipe for the tran¬ 
script. 

Ind.—Indiana Harbor Belt R. Co. v. 
First Trust & Savings Bank of 
Hammond, 194 N.E. 493, 100 Ind. 
App. 89. 

Record pertinent to ground for de¬ 
cision 

Plaintiff in error seeking to review 
an order setting aside a verdict need 
present to the reviewing court only 
so much of the record as is pertinent 
to consideration of the ground on 
which the trial court acted. 

W.Va.—Woodruff v. Gilliam, 179 S.E. 
873, 116 W.Va. 101. 

Record, sufficient 

(1) In an action against the owner 
of premises for injuries sustained in 
diving from a raft, on appeal from an 
order setting aside a verdict for 
plaintiff because contrary to a finding 
on a special issue that a contractor 
had placed the raft in a place danger¬ 
ous on account of obstructions under 
the water at the direction of a lessee 
of a part of the premises, a record, 
containing the facts that the court in¬ 
structed the jury to render a verdict 
for defendant if they found that a 
diving raft was placed by the direc¬ 
tion of a lessee of part of the prem¬ 
ises in a position where defendant’s 
contractor finally left it, was suffi¬ 
cient for the purposes of the appeal. 
Conn.—O’Brien v. Connecticut Co., 117 
A. 498, 97 Conn. 419. 

j (2) Where order disposing of mo- 
j tions recited that on date, less than 
thirty days after original motion was 
filed, at defendant’s request, the case 
was passed, and there was nothing 
which could have been passed except 
motion for rehearing, record estab¬ 
lished that motion was seasonably 
called to the attention of the court 
and motion should not have been held 
to have been overruled by operation 
of law on ground that it was not 
presented to the court within thirty 
days from date of its filing. 

Tex.—Cohen v. Cohen, Civ^App., 194 
S.W.2d 273. 


(3) The supreme court considered 
the record on appeal from an order 
granting plaintiff a new trial after 
verdict for defendant, where defend¬ 
ant’s point for binding instructions 
was refused. 

Pa.—Williamson v. McCracken, 199 
A. 166, 330 Pa. 254. 

Wayside hill of exceptions 
Under Shannon Code Annot. § 48517, 
when a wayside bill of exceptions has 
been filed in accord therewith, the 
appellate court has power to correct 
any errors in the granting or refus¬ 
ing of a new trial by the circuit 
court. 

Tenn.—City of Nashville v. Fox, 6 
Tenn.App. 653. 

Where no verdict, findings, or con¬ 
clusions at law are shown by the 
case-made, and the result of the trial 
cannot be determined therefrom, er¬ 
rors assigned on the denial of a new 
trial will not be reviewed. 

Okl.—Phillips v. Oliver, 155 P. 586, 53 
Okl. 168. 

90. Mo.—Man they v. Keller man Con¬ 
tracting Co., 277 S.W. 927, 311 Mo. 
147. 

Pitcher V. Hartman, App., 193 
S.W. 850. 

Record relating to grounds of ruling 
may he insufficient 
On appeal from an order granting 
new trial, appellant may be required 
to include in the bill of exceptions 
so much of the record as will enable 
the appellate court to determine 
whether the order can be sustained 
on any grounds of the motion no$ 
merely such part of the record as 
relates to grounds specified by the 
court. 

Mo.—Man they v. Kellerman Con¬ 
tracting Co., 277 S.W. 927, 311 Mo. 
147. 

91- Ala.—Mobile City Lines v. Alex¬ 
ander, 30 So.2d 4, 249 Ala, 107— 
Reed v. L. Hammel Dry Goods Co., 
Ill So. 237, 215 Ala. 494—Howell 
v. Howell, 98 So. 630, 210 Ala. 429. 

Singletary v. Milwaukee Tool & 
Forge Co., 151 So. 599, 25 Ala.App. 
573, certiorari denied and petition 
dismissed 151 So. 600, 227 Ala. 650. 
Ariz.—Corpus Juris cited in Durkee- 
Thomas Corporation v. Doherty, 12 
P.2d 617, 40 Ariz. 399. 

Cal.—Winters v. Tamaguchi, 97 P.2d 
833, 36 C.A.2d 328. 
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APPEAL & ERROR §§ 1198-1199 


Likewise, the appellate court will not consider 
whether allegedly newly discovered evidence is 
new, cumulative, or repetitious if evidence is not 
in the record. 91 - 5 


§ 1199. - Necessity of Setting Out Evi¬ 

dence on Hearing of Motion 

In order to permit consideration of a ruling on a mo¬ 
tion for new trial the evidence submitted in support of 
such motion must be set out in the record. 


Conn.—Zamatha v. Harak, 58 A.2d 
704, 134 Conn. 480—Le Count v. 
Farrand, 171 A. 623, 118 Conn. 210— 
Hoyt v. Stuart, 96 A. 166, 90 Conn. 
41. 

Ga.—Foster v. Jones, 66 S.E.2d 743, 
208 Ga. 320—Whitner v. Whitner, 
60 S.E.2d 464, 207 Ga. 97, mandate 
conformed to 60 S.E.2d 467, 82 Ga. 
App. 136—Moore v. Walton, 117 S.E. 
743, 155 Ga. 481—Crump v. Farmer, 
115 S.E. 71, 154 Ga. 711—O’Neal v. 
Murphey, 92 S.E. 524, 147 Ga. 21. 

Stewart v. Wilson, 88 S.E.2d 752, 
92 Ga.App. 514—Welfare Finance 
Co. v. Corbin, 85 S.E.2d 819, 91 
Ga.App. 485—Daniel v. Atlanta 
Newspapers, 81 S.E.2d 547, 89 Ga. 
App. 895—Southern Auto Co. v. 
Fletcher, 28 S.E.2d 184, 70 Ga.App. 
299—Cox v. Bank of Ochlochnee, 21 
S.E.2d 485, 67 Ga.App. 853—Powell 
v. Powell, 21 S.E.2d 247, 67 Ga.App. 
587—Strickland v. Roe, 18 S.E.2d 
567, 66 Ga.App. 571—McLendon v. 
Richardson, 186 S.E. 469, 53 Ga.App. 
471—Avery & Co. v. Graham, 105 
S.E. 708, 26 Ga.App. 161—Rodden- 
berry Hardware Co. v. Merritt, 87 
S.E. 681, 17 Ga.App. 425—Anthony 
v. Wingfield, 85 S.E. 284, 16 Ga.App. 
310. 

Idaho.—Newby v. City of St. Anthony, 
287 P. 953, 49 Idaho 299—Bumpas 
v. Moore, 175 P. 339, 31 Idaho 668— 
Wells v. Culp, 166 P. 218, 30 Idaho 
438. 

Ind.—Pouts v. Largent, 94 N.E.2d 448, 
228 Ind. 547—State ex rel. John¬ 
son v. Boyd, 28 N.E.2d 256, 217 
Ind. 348—General Ice & Coal Co. v. 
George, 14 N.E.2d 1002, 214 Ind. 
518—Lemasters v. Williams Coal 
Co., 189 N.E. 414, 206 Ind. 369— 
Lawler v. Bear, 122 N.E. 660, 188 
Ind. 308. 

Russell v. McKinstry, 86 N.E.2d 
711, 119 Ind.App. 625—Krueger v. 
Beecham, 61 N.E.2d 65, 116 Ind.App. 
89—Minter v. Bittler, 29 N.E.2d 799, 
108 Ind.App. 522—Campbell v. 
O’Neill, 5 N.E.2d 988, 103 Ind.App. 
184—Bowers v. Shadbolt, 5 N.E.2d 
987, 103 Ind.App. 181—Indianapolis 
Bible Institute v. Kiddey, 187 N.E. 
846, 98 Ind. App. 567—White v. 

White, 186 N.E. 349, 98 Ind.App. 587 
—Manufacturers’ Finance Trust v. 
Hadley, 166 N.E. 774, 92 Ind.App. 
275—Bereolos v. Roth, 124 N.E. 410, 
74 Ind.App. 100—McMillan v. Ply¬ 
mouth Electric Light & Power Co., 
123 N.E. 446, 70 Ind.App. 336- 
Wise v. Wise, 119 N.E. 501, 67 
Ind.App. 647—Miller v. Berne Hard¬ 
ware Co., 116 N.E. 54, 64 Ind.App. 
473—Jones v. Chatfleld & Woods 


Co., 110 N.E. 561, 60 Ind.App. 265- 
Steel v. Yoder, 108 N.E. 783, 58 
Ind.App. 633. 

Iowa.—Marion v. Home Mut. Ins. 
Ass’n of Iowa, 217 N.W. 803, 205 
Iowa 1300—Shilling v. Sioux City 
Gas & Electric Co., 169 N.W. 416, 
184 Iowa 1153. 

Kan.—Flournoy v. City of Parsons, 
155 P.2d 421, 159 Kan. 367—Massey- 
Harris Co. v. Malcolm, 15 P.2d 433, 
136 Kan. 398—Kratzer v. Kansas 
Wheat Growers’ Ass’n, 299 P. 257, 
133 Kan. 3—Dunham v. Bokel, 184 
P. 636, 105 Kan. 369. 

Ky.—George v. Vaughan, 214 S.W.2d 
386, 308 Ky. 439—Murphy v. Har¬ 
mon, 165 S.W.2d 11, 291 Ky. 504- 
Lewis v. Lewis* Adm’r, 66 S.W.2d 
517, 252 Ky. 120—Chesapeake & O. 
Ry. Co. v. Salyers, 218 S.W. 474, 187 
Ky. 144, 150. 

Mo.—Quick v. Goodloe, 171 S.W.2d 
615—Lamport v. General Accident, 
Fire & Life Assur. Corp., 197 S.W. 
95, 272 Mo. 19. 

Mont.—Roberts v. Sinnott, 169 P. 49, 
54 Mont. 114. 

Nev.—Schultz v. Provenzano, 251 P.2d 
294, 69 Nev. 324. 

N.J.—Mcllvain v. Mt. Holly Nat. 

Bank, 129 A 871, 3 N.J.Misc. 767. 
N.D.—Schuman v. Lesmeister, 158 N. 

W. 271, 34 N.D. 209. 

Ohio.—Simes v. Dayton-Xenia Ry. 

Co., App., 36 N.E.2d 517. 

R.I.—Niedzwiecki v. Laudati, 4 A.2d 
908, 62 R.I. 257. 

Tex.—Kerbow v. Wooldridge, Civ. 

App., 184 S.W. 746, error refused. 
Utah.—Morgan v. Child, Cole & Co., 
213 P. 177, 61 Utah 448. 

Va.—Wade v. Peebles, 174 S.E. 769, 
162 Va 479—Foreman v. Clement, 
123 S.E. 336, 139 Va. 70. 

Wash.—Cole v. Koch, 38 P.2d 1053, 
180 Wash. 205—Bosworth v. Wolfe, 
264 P. 413, 146 Wash. 615, 56 A.L.R. 
1117. 

4 C.J. p 550 note 20. 

Admission or exclusion of evidence 

(1) A ground of a motion for new 
trial based on the admission or rejec¬ 
tion of evidence presents nothing for 
review, where such evidence is nei¬ 
ther set forth literally or in sub¬ 
stance, nor attached as an exhibit to 
the motion. 

Ga—Chamblee v. Farmers’ & Mer¬ 
chants' Bank, 93 S.E. 239, 20 Ga 
App. 527—Roddenberry Hardware 
Co. v. Merritt, 87 S.E. 681, 17 Ga 
App. 425. 

4 C.J. p 550 note 20 [a]. 

(2) Whether trial court erred in re- 

[ fusing defendant permission to intro¬ 
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duce certain testimony at trial of 
cause and on hearing of defendant’s 
motion for new trial after judg¬ 
ment for plaintiff cannot be deter¬ 
mined on appeal from order over¬ 
ruling such motion, where no witness* 
testimony or affidavit as to what any 
witness* testimony would have been 
had he been permitted to testify is 
before appellate court. 

Kan.—Gillen v. Stangle, 264 P.2d 1079, 
175 Kan. 364. 

Motion before successor judge 

(1) Where the trial judge’s succes¬ 
sor rules on motion for new trial and 
the evidence taken on the main trial 
is not reintroduced, the only ques¬ 
tions on assignments relating to the 
motion are those which may be re¬ 
viewed without proceedings on the 
main trial necessary to be shown by 
the bill of exceptions. 

Ala.—Roberts v. Bellew, 157 So. 216,- 
229 Ala. 333. 

(2) Assignments relating to the 
motion for new trial ruled on by 
the trial judge’s successor and where¬ 
in evidence taken on the main trial 
was not reintroduced would be con¬ 
sidered independently of motion, 
where the bill of exceptions was suffi¬ 
cient to review the rulings and 
charges of the court on the original 
trial and the bill set out all the evi¬ 
dence. 

Ala.—Roberts v. Bellew, supra. 

Tendency of evidence insufficient 
Where the bill of exceptions only 
purports to set out the tendencies of 
the evidence, the refusal of a new 
trial cannot be reviewed. 

Ala.—Morrison v. Clark, 70 So. 200, 
14 Ala.App. 323, certiorari denied 
Ex parte Morrison, 70 So. 1014, 195 
Ala. 696. 

91.5 Kan.—Bisagno v. Lane, 211 P.2d 
85, 168 Kan. 153. 

Nev.—Thornton v. Malin, 229 P.2d 
915, 68 Nev. 263. 

Evidence from former trial 

Where a petition for a new trial 
for newly discovered evidence is over¬ 
ruled, and an appeal is taken from 
such order, but not from the judg¬ 
ment in the former suit, the supreme 
court is unable to find that newly dis¬ 
covered evidence would probably 
change the result on a new trial un¬ 
less the evidence at the former trial 
is brought to it. 

Ind.—Jackman Cigar Mfg. Co. v. John 
Berger & Son Co., 52 N.E.2d 363, 
114 Ind.App. 437. 

Okl.—Chortney v. Curry, 190 P. 387, 
78 Okl. 206. 

4 C.J. p 550 note 20 [b]. 
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§ 1199 APPEAL & ERROR 

Where a motion for a new trial was made on 
grounds not shown by the record proper, and in sup¬ 
port of which affidavits or other evidence had to 
be presented, the ruling of the court cannot be re¬ 
viewed in the absence of the evidence on which 


the motion was heard. 32 Thus, the ruling on a mo¬ 
tion for a new trial on the ground of newly dis¬ 
covered evidence cannot be reviewed, where the 
record does not contain the showing made as to the 
alleged newly discovered evidence. 93 


92. Ark.—Sandusky v. Warren, 6 S. 
W.2d 15, 177 Ark. 271. 

Cal.—Deary v. Shields, 129 P.2d 935, 
54 C.A.2d 795—Gilbert v. Sherrod, 
243 P. 30, 75 C.A. 437. 

Colo.—Merkowitz v. Mahoney, 215 P. 
2d 317, 121 Colo. 38—East Denver 
Municipal Irr. Dist. v. Altura 
Farms Co., 154 P. 100, 60 Colo. 
452. 

Conn.—Luth v. Butwill, 176 A. 552, 
119 Conn. 697. 

Ga.—Darden v. McCord, 51 S.E.2d 666, 
204 Ga. 717—Brewer v. New Eng¬ 
land Mortg. Sec. Co., 87 S.E. 657, 
144 Ga. 548. 

Parker v. Waller, 91 S.E.2d 302, 
93 Ga.App. 253—Troup Roofing Co. 
v. Dealers Supply Co., 87 S.E. 2d 
358, 91 Ga.App. 880—Powell v. 

Weeks, 188 S.E. 263, 54 Ga.App. 468. 

Ind.—Grantham Realty Corporation 
v. Bowers, 22 N.E.2d 832, 215 Ind. 
672. 

Steel v. Yoder, 108 N.E. 783, 58 
Ind.App. 633. 

Iowa.—Butler Mfg. Co. v. Elliott & 
Cox, 233 N.W. 669, 211 Iowa 1068. 

Kan.—Robinson v. Davis, 174 P.2d 
111, 162 Kan. 44—Blankenship v. 
School Dist. No. 28 of Wyandotte 
County, 15 P.2d 438, 136 Kan. 313. 

Md.—Chiswell v. Nichols, 115 A. 790, 
139 Md. 442. 

Mass.—Beauvais v. Springfield In¬ 
stitute for Savings, 20 N.E.2d 957, 
303 Mass. 136, 124 A.L.R. 611. 

Mo.—Kelso v. W. A. Ross Const. Co., 
85 S.W.2d 527, 337 Mo. 202—Nahor- 
ski v. St. Louis Electric Terminal 
Rys. Co., 271 S.W. 749. 

Ohio.—Eller v. Turvene, App., 131 N. 
E.2d 407—Coons v. Needles, App., 
108 N.E.2d 288. 

Okl.—Martin v. Savlik, 284 P.2d 
429—Madden v. Tilly, 54 P.2d 161, 
175 Okl. 589—Cherry v. Brown, 192 
P. 227, 79 Okl. 215, 13 A.L.R. 92— 
Grantz v. Jenkins, 175 P. 527, 73 
OkL 205. 

Or.—Benson v. Birch, 10 F.2d 1050, 
139 Or. 459. 

Tenn.—Taylor v. Robertson, 12 Tenn. 
App. 320—Morgan County v. Jones, 
12 Tenn.App. 197. 

Va.—Smith v. Withrow, 106 S.E. 694, 
129 Va. 668. 

Wash.—Anderson v. Kurell, 182 P.2d 
1, 28 Wash. 2d 227—Quarring v. 
Stratton, 148 P. 26, 85 Wash. 333. 

4 CLJ. p 551 note 21. 

Misconduct of counsel 

(1) A ruling on a motion for new 

trial for alleged misconduct of coun¬ 
sel, shown by affidavit only. Is not] 


reviewable, although the affidavit is 
brought into the record by bill of ex¬ 
ceptions, as the conduct itself must 
be so brought into the record. 

Ind.—Croatian Bros. Packing Co. v. 
Rice, 147 N.E. 288, 88 Ind.App. 126. 

(2) Denial of motion for new trial 
on the ground of misconduct in the 
argument to the jury could not be 
said to be plainly wrong where no 
report of the argument to the jury 
was included in the transcript, and 
the affidavit in support of the motion 
and the counter-affidavit were con¬ 
flicting. 

Cal.—Ferguson v. Dam, 35 P.2d 1072, 
140 C.A. 701. 

(3) Where bill of exceptions did 
not set forth argument of counsel 
to jury, it was impossible for the 
appellate court to pass on claim that 
trial court abused its discretion in 

1 granting other party’s motion for 
new trial, because of alleged mis¬ 
conduct of counsel in final argument 
to jury, and therefore the court 
would abstain from any ruling on 
attempted appeal from order grant¬ 
ing a new trial. 

Ohio.—Fessel v. Schwartz, 114 N.E. 

2d 730, 94 Ohio App. 201. 
Misconduct of jurors 

(1) The ruling of the trial court 
on a motion for new trial for mis¬ 
conduct of jurors will not be dis¬ 
turbed, where the record does not 
contain evidence upon which it was 
based. 

Minn.—Thoreson v. Quinn, 147 N.W. 
716, 126 Minn. 48. 

Neb.—Thurow v. Schaeffer, 38 N.W. 
2d 732, 151 Neb. 651. 

(2) Conclusions of the trial court 
with respect to misconduct of the 
jury, based on testimony not before 
the appellate court, cannot be re¬ 
viewed. 

Iowa.—Butler Mfg. Co. v. Elliott & 
Cox, 233 N.W. 669, 211 Iowa 1068. 
Disputed questions of fact pre¬ 
sented by grounds of motion for new 
trial are for the district court to de¬ 
termine, and, if a party desires a re¬ 
view of such determination, the 
showing thereon must be preserved 
in the record. 

Neb.—Meester v. Schultz, 38 N.W.2d 
739, 151 Neb. 614—Greenberg v. 
Fireman’s Fund Ins. Co. of San 
Francisco, Cal., 35 N.W.2d 772, 150 
Neb. 695. 

Evidence not before court ruling on 
motion 

Counter-affidavit filed within time 
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allowed but subsequent to time when 
ruling on new trial motion was made 
was not before reviewing court, and 
that court would have to treat plain¬ 
tiff's affidavit in support of a new 
trial motion as being uncontrovert¬ 
ed. 

Cal.—Silver v. Schwartz, App., 297 P. 
2d 1018. 

93. Cal.—Foster v. Young, 156 P. 
476, 172 C. 317. 

Ill.—Ray v. Sims, 79 N.E.2d 534, 334 
Ill.App. 392. 

Ind.—Thompson v. Edmonson, 110 
N.E. 2d 358, 123 Ind.App. 320- 

Beaver v. Emry, 149 N.E. 730; 84 
Ind.App. 581. 

Kan.—Kratzer v. Kansas Wheat 
Growers* Ass*n, 299 P. 257, 133 
Kan. 3. 

Mo.—Lamb v. Feehan, 276 S.W. 71. 
Ohio.—Loftus v. Palmer, App., 46 N. 
E.2d 312—Kelcik v. Cleveland Ry. 
Co., 156 N.E. 248, 24 Ohio App. 82. 
Okl.—Williams v. Swan, 291 P. 103, 
144 Okl. 9. 

Or.—McCarty v. Seaboard Fire & 
Marine Ins. Co. of N. Y., 300 P.2d 
409. 

S.D.—State v. Issenhuth, 148 N.W. 9. 
34 S.D. 218. 

Tenn.—Markland v. Elizabethton 
Gen. Hospital, 5 Tenn.App. 519. 
Tex.—Associates Inv. Co. v. Lenz, 
Civ.App., 288 S.W.2d 857—Holmes 
v. Lawrence, Civ.App., 118 S.W. 2d 
900, error dismissed—Rooney v. 
Porch, Civ.App., 223 S.W. 245, re¬ 
versed on other grounds Com.App., 
239 S.W. 910. 

Wash.—Smyser v. Smyser, 140 P.2d 
959, 19 Washed 42—Smyser v. 

Smyser, 137 P.2d 107, 17 Washed 
731—Hultin v. Wagner, 188 P. 29, 
110 Wash. 103—Norris-Short Co. v. 
Everson Mercantile Co., 174 P. 645, 
103 Wash. 399. 

4 C.J. p 551 note 22. 

Record insufficient 

(1) An assignment of error in re¬ 
fusing to grant motion for new trial 
based on newly discovered evidence 
will not be considered on appeal, 
where the motion incorporating the 
purported newly discovered evidence 
was not sworn to, and a statement 
of facts did not appear in the record 
in support of the motion. 

Tex.—-Langston v. Robinson, Civ. 
Appt, 253 S.W. 654. 

(2) Where record on appeal w£ts 
insufficient to show that affidavits 
on motion" for new trial on ground 
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§ 1200. - Necessity of Setting Forth All 

The Evidence 

The ruling on a motion for a new trial will not be 
considered on appeal if all the evidence essential to the 
review is not set out in the record. 

In order that the appellate court may determine 
the question, where it is essential to the review of a 
ruling on a motion for new trial that the record con¬ 
tain the evidence submitted at the trial proper 
or on the hearing of the motion, it is necessary that 
the record contain and show that it contains all 


APPEAL & ERROR §§ 1200-1201 

such evidence. 94 

§ 1201. - Necessity of Setting Out 

Grounds of Decision 

In order to permit review of the ruling on a motion 
for new trial the record must show the reasons for the 
action of the trial court. 

An order granting or denying a motion for new 
trial will not be considered on appeal unless the rec¬ 
ord sets forth the grounds on which the trial court 
acted. 95 


of newly* discovered evidence were 
filed or presented to the trial court 
on the motion, appellate court was 
not permitted to review an order 
denying the motion. 

Cal.—Gunning v. Forbes, 141 P.2d 30, 
60 C.A.2d 521. 

94. Ala.—New York Life Ins. Co. v. 
Jones, 17 So.2d 883, 245 Ala. 247— 
Allison v. Cox, 127 So. 192, 220 Ala. 
624—Brandenberg v. Sovereign 
Camp, W. O. W., 98 So. 126, 210 
Ala. 380. 

Cullman Motor Co. v. Camp, 
App., 80 So.2d 655. 

Ga.—Stainback v. Dunn, 186 S.E. 220, 
53 Ga»App. 464. 

Ind.—Buchanan v. Citizens’ Nat. 
Bank, 139 N.E. 148, 193 Ind. 154— 
Wersich v. Phelps, 116 N.E. 49, 186 
Ind. 290. 

Jackman Cigar Mfg. Co. v. John 
Berger & Son Co., 52 N.E.2d 363, 
114 Ind.App. 437—Merriman v. 
Carney, 151 N.E. 137, 84 Ind.App. 
264—Abromson v. Edmundson, 136 
N.E. 22, 79 Ind.App. 409—North 
American Union v. Oleske, 116 N. 
E. 68, 64 Ind.App. 435. 

Kan.—Flournoy v. City of Parsons, 
155 P.2d 421, 159 Kan. 367—Farm¬ 
ers’ State Bank of Ellis v. Craw¬ 
ford, 37 P.2d 14, 140 Kan. 295. 

Ky.—Anderson v. Corder, 113 S.W.2d 
1147, 272 Ky. 158. 

Mo.—Title Guaranty & Surety Co. v. 
Drennon, 167 S.W. 1181, 181 Mo. 
App. 198. 

Ohio.—Herman v. Hileman, 13 Ohio 
Supp. 111. 

Okl.—Cherry v. Brown, 192 P. 227, 79 
Okl. 215, 13 A.L.R. 92. 

R.I.—McCoart v. Rhode Island Co., 
108 A. 585—McGinn v. J. F. Com¬ 
stock & Son Co., 106 A. 222—Larisa 
v. Tiffany, 105 A. 739, 42 R.I. 148. 
Tenn.—Ingolsby v. Burnett, 40 S.W. 
2d 1013, 163 Tenn. 173. 

Havron v. Page, 157 S.W.2d 856, 
25 .Tenn.App. 367—Pruitt v. Wil¬ 
liams, 106 S.W.2d 892, 21 Tenn. 
App. 171. 

4 C.J. p 551 note 24. 

Basis of rule 

The rule that the giving or re¬ 
fusing of affirmative charge and 
denial' of “motion for a new trial are 
not reviewable when bill of * excep¬ 


tions does not contain all the evi¬ 
dence is based on theory that court 
will presume in favor of ruling of 
lower court any evidence or state of 
facts in support thereof, but such 
rule does not authorize a presump¬ 
tion contradictory of the record. 

Ala.—New York Life Ins. Co. v. 
Jones, 17 So.2d 883, 245 Ala. 247. 

Evidence referred to but not set out 
Where, on appeal from a motion 
granting a new trial on the ground 
that the verdict was contrary to the 
evidence, a bill of exceptions recited 
that, in addition to the testimony set 
out, there was before the court “rec¬ 
ord evidence introduced by the de¬ 
fendant,” the nature of which did not 
appear, the appellate court will not 
declare that the conclusion of the 
trial court on the whole evidence 
was erroneous. 

Ala.—Brandenberg v. Sovereign 

Camp, W. O. W., 98 So. 126, 210 
Ala. 380. 

Explanation of omission insufficient 

The effect of an omission of appel¬ 
lee’s evidence from a bill of excep¬ 
tions cannot be avoided by a recital 
in the bill that it was removed from 
the files by appellee’s attorney, and 
was not returned in time for incor¬ 
poration in the bill, as it may have 
been removed with the knowledge 
and consent of appellant and the 
trial court; and in any case appel¬ 
lant had his remedy to compel its 
restoration, or else could have stat¬ 
ed in the bill the substance of the 
missing documents. 

Ala.—Brandenberg v. Sovereign 
Camp, W. O. W. supra.. 

Record sufficient 

A bill of exceptions was held to 
show that it contained all the evi¬ 
dence given on trial of the cause, so 
as to authorize review of the order 
denying new trial. 

Ind.—Gilchrist v. Cotton, 148 N.E. 
435, 83 Ind.App. 415, petition 

denied 148 N.E. 928, 83 Ind.App. 
415. 

Substance of evidence insufficient 

A record reciting it contained the 
substance of the testimony is inade¬ 
quate to show error in denying new 
trial, depending on the evidence. 
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Ala.—Simmons v. Goff, 119 So. 245, 
22 Ala-App. 639. 

95. Kan.—Cole v. Lloyd, 166 P.2d 
577, 161 Kan. 150. 

Ky.—Clark v. Bean, 101 S.W.2d 930, 
267 Ky. 238. 

Neb.—Bramhall v. Adcock, 75 N.W. 

2d 696, 162 Neb. 198. 

N.J.—Clayton v. Carroll Drug Co., 56 
A.2d 732, 136 N.J.Law 407. 

Okl.—Hays Trucking Co. v. Maxwell, 
261 P.2d 456. 

R.I.—Balicer v. Eastman, 92 A. 981. 
Wash.—Pappas v. Dailey, 155 P. 

1059, 90 Wash. 285. 

Wis.—Kuligowski v. Kieckhefer Box 
Co., 151 N.W. 808, 160 Wis. 320. 

4 C.J. p 551 note 25. 

Specifications of error and scope and 
effect of assignment as to motions 
for new trial see infra §§ 1274- 
1277. 

Reasons or request for reasons 
Where no reasons in writing were 
filed by a circuit judge in denying a 
motion for new trial, and there is 
nothing in the record to indicate that 
he was requested to give his reasons, 
his ruling cannot be reviewed. 

Mich.—Gordon v. Drake, 159 N.W. 
340, 193 Mich. 64. 

Incorporation of reasons 

(1) Under a statute providing for 
the incorporation in the record of the 
reasons given by the trial judge in 
refusing to grant a motion for new 
trial, where the record does not con¬ 
tain any statement of the reasons 
which actuated the trial judge in re¬ 
fusing a new trial, the denial of the 
new trial will not be reviewed. 
Mich.—Finley v. Widner, 75 N.W. 

132, 116 Mich. 679. 

(2) Under such a statute, where 
the record does not state the reasons 
of the trial judge for refusing a new 
trial on one of the grounds stated in 
the motion, the ruling as to such 
ground will not be reviewed. 

Mich.—Wilburg v. Michigan Cent. R. 

Co., 108 N.W. 713, 145 Mich. 344. 
Entire record will be examined to 
determine whether or not the order 
can be sustained on any ground if 
the particular ground on which the 
trial court acted is not set out in the 
court’s order. , . 
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§ 1202 APPEAL & ERROR 


§ 1202. -Necessity of Setting Out Mo¬ 

tion and Grounds Therefor 

In order to permit the review of the ruling it is neces¬ 
sary that the motion and the grounds urged in its support 
must be set out in the record. 

It is essential to a review of the action of the 
trial court on a motion for a new trial that the 


record or its appropriate part contain the motion 
and the grounds on which it was based, 96 and show 
that the grounds alleged were urged on the motion 
before the trial judge. 97 In some jurisdictions it is 
also necessary that the record show compliance with 
a statutory requirement that the grounds for the 
motion should be stated in writing, 98 but in other 


Idaho.—McAllister v. Bardsley, 215 
P. 852, 37 Idaho 220. 

Neb.—Ireland v. Stalbaum, 77 N.W. 
2d 155, 162 Neb. 630. 

Ground insufficient to support ruling 
The record was held to show that 
the evidence, admission of which was 
specified by the trial court as ground 
for granting a new trial, had been 
excluded on plaintiff’s objection. 

Mo.—Manthey v. Kellerman Con¬ 
tracting Co., 277 S.W. 927, 311 Mo. 
147. 

Gronnds not in record not considered 
On an appeal from an order grant¬ 
ing a motion for a new trial, where 
the sole ground on which the trial 
court based its ruling is held to be 
untenable, appellant is entitled to a 
reversal, unless the record affirma¬ 
tively shows that the motion ought 
to have been sustained on some 
other ground. 

Kan.—Rhoades v. Atchison, T. & S. 
F. Ry. Co., 246 P. 994, 121 Kan. 
324—Sutter v. Harvester Co., 106 
P. 29, 81 Kan. 452. 

Incorporation of reason into formal 
order 

The legal sufficiency of any spe¬ 
cific reason, either oral or written, 
assigned for granting or denying a 
motion for new trial will not be re¬ 
viewed, unless it is incorporated in¬ 
to the formal order and appears to be 
exclusive ground on which the ruling 
is based. 

Wash.—Henry v. Larsen, 143 P.2d 
841, 19 Wash.2d 690. 

96. Ala.—Stokes v. Hinton, 72 So. 
503, 197 Ala, 230. 

Whaley v. Bowen, 98 So. 322, 19 
Ala.App. 502—Roanoke Guano Co. 
v. Robertson, 85 So. 823, 17 Ala. 
App. 286. 

Ariz.—Ahlberg v. Louise Mining & 
Development Co., 241 P. 510, 29 
Ariz. 313. 

Cal.—Whitcomb v. Worthing, 159 P. 
613, 30 C.A. 629—Davies v. Stark, 
144 P. 315, 25 C.A. 519. 

Colo.—Merkowitz v. Mahoney, 215 P. 

2d 317, 121 Colo. 38. 

Ill.—Lester v. Bugni, 44 N.E.2d 68, 
316 Ill.App. 19—Galewski v. Clover 
Leaf Casualty Co., 205 Ill.App. 247. 
Ind.—Pugh v. Cleveland, C., C. & St. 
L. Ry. Co., 110 N.E. 193, 184 Ind. 
350. 

Lee v. Wagner, 47 N.E.2d 828, 

' 113 IncLApp. 231—Indian Harbor 
Belt R. Co. v. First Trust & Sav¬ 


ings Bank of Hammond, 194 N.E. 
493, 100 Ind.App. 89—Scott v. 

Baird, 113 N.E. 769, 63 Ind.App. 
16—Noblesville Business Men’s 
Ass’n v. Capital Furniture Mfg. 
Co., 107 N.E. 85, 57 Ind.App. 368. 
Kan.—Selanders v. Anderson, 291 P. 
2d 425, 178 Kan. 664—In re Mead’s 
Estate, 226 P.2d 831, 170 Kan. 
435—Liston v. Rice, 179 P.2d 179, 
162 Kan. 644—Hamilton v. Binger, 
176 P.2d 553, 162 Kan. 415—Robin¬ 
son v. Davis, 174 P.2d 111, 162 Kan. 
44. 

Ky.—Strauch v. Reynolds, 192 S.W. 

2d 816, 301 Ky. 628. 

Mo.—Nahorski v. St. Louis Electric 
Terminal Rys. Co., 271 S.W. 749. 

Pitcher v. Hartman, App., 193 S. 
W. 850. 

Nev.—Peri v. Jeffers, 293 P. 25, 53 
Nev. 49. 

Okl.—Madden v. Tilly, 54 P.2d 161, 
175 Okl. 589. 

Or.—Edvalson v. Swick, 227 P.2d 183, 
190 Or. 473—Benson v. Birch, 10 
P.2d 1050, 139 Or. 459—Albright 
v. Keats, 166 P. 758, 85 Or. 134. 
S.C.—McClure v. Home Ins. Co. of 
New York, 98 S.E. 287, 111 S.C. 
463—Payssoux v. Seaboard Air 
Line Ry. Co., 96 S.E. 150, 109 S.C. 
352—Mitchell v. Hamilton, 82 S.E. 
425, 98 S.C. 289. 

Tenn.—Allen v. Cherokee Motor 
Coach Co., 100 S.W. 2d 240, 20 Tenn. 
App. 446. 

Vt.—Whitman v. Lowe, 126 A. 513, 
98 Vt 152. 

Wash.—Anderson v. Kurrell, 182 P. 

2d 1, 28 Wash.2d 227. 

4 C.J. p 552 note 27. 

Bill of exceptions 
The court cannot on appeal under 
statute consider assignments of er¬ 
ror on motions for new trial and 
proceedings thereon when the mo¬ 
tions and proceedings are omitted 
from the bill of exceptions, although 
included in the printed record. 
Mich.—In re Keene’s Estate, 155 N. 
W. 514, 189 Mich. 97, Ann.Cas. 
1918E 367. 

Original or copy 

Error in overruling of motion for 
new trial is not rendered unavailable 
because motion for new trial is not 
in the record, because the original 
motion, instead of a copy thereof, is 
called for by appellant’s praecipe at¬ 
tached to the transcript, and because 
such original motion, instead of the 
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copy, is in fact embodied in the tran¬ 
script and certified to by the clerk. 
Ind.—Miller v. Berne Hardware Co., 
116 N.E. 54, 64 Ind.App. 473. 
Record of improper remarks of conn- 
sel sufficient 

Where, on appeal from an order 
granting a new trial for improper re¬ 
marks of counsel, the motion con¬ 
taining the remarks is in the record, 
the ruling is reviewable. 

Mo.—Warnke v. A. Leschen & Sons 
Rope Co., 178 S.W. 76. 

Sufficiency of record 

An order denying a new trial will 
be reviewed where the transcript 
I shows that notice of intention to 
move for new trial was served and 
filed, and the notice is set out with 
general specifications of error. 

Cal.—Whitcomb v. Worthing, 159 P. 

613, 30 C.A. 629. 

Waiver of grounds 

If appellant waived any of its 
grounds for a new trial, that is a 
fact which should have been pre¬ 
served in the bill of exceptions to be 
available on appeal. 

Ill.—Pope County State Bank v. U. 
G. L Contracting Co., 265 Ill.App. 
420. 

97. Cal.—Gibson v. Easley, 32 P.2d 
983, 138 C.A. 303. 

Or.—Arthur v. Parish, 47 P.2d 682, 
150 Or. 582. 

S.C.—Mitchell v. Hamilton, 82 S.E. 

425, 98 S.C. 289. 

4 C.J. p 552 note 28. 

Formal grounds insufficient 

Where there was some evidence 
authorizing a verdict, the judgment 
will not be disturbed, motion for new 
trial containing only general formal 
grounds. 

Ga.—Harper v. Day, 93 S.E. 165, 20 
Ga.App. 598. 

That affidavits were used 

An objection that the court did not 
favorably consider affidavits on mo¬ 
tion for new trial was not sustain¬ 
able, where the record did not dis¬ 
close that affidavits in the clerk’s 
transcript were used. 

Cal.—Ambrose v. Allen, 298 P. 169, 
113 C.A. 107. 

98. Ind.—La Follette v. Higgins, 9 
N.E. 780, 109 Ind. 241—Kissell v, 
Anderson, 73 Ind. 485—Davis v. 
Bolton, 16 Ind. 139—Stevens v. 
Nevitt, 15 Ind. 224—Kirby v. Can¬ 
non, 9 Ind. 371. 
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jurisdictions this rule does not prevail." 

§ 1203. Questions Arising after Judgment 

a. In general 

b. Opening, vacating, or modifying 

a. In General 

The court on appeal will not consider questions aris¬ 
ing after Judgment unless properly raised and supported 
by a record sufficient to enable the court to determine 
whether error has been committed. 

The court on appeal will not consider questions 
arising after judgment unless properly raised and 
supported by a record sufficient to enable the court 
to determine whether error has been committed, 1 
as, for example, with reference to motions to 
quash executions, 2 the issuance of a writ of posses- 
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* 

sion, 3 arrest on execution, 4 confirmation of judicial 
sales, 5 proceedings for the taking and perfecting of 
appeals, 6 as to appeal bonds, 7 appeals in forma pau¬ 
peris, 8 rulings as to finality of judgment,® or trial 
after judgment by default. 10 

b. Opening, Vacating, or Modifying 

(1) In general 

(2) Judgment by default 
(1) In General 

Unless raised and supported by a sufficient record, 
questions involving the opening, vacating, or modifying 
of a judgment will not be reviewed. 

Unless raised and supported by a sufficient record, 
questions involving the opening, vacating, or modi¬ 
fying of a judgment will not be considered on ap¬ 
peal. 11 


99. Ill.—Ottawa* etc., R. Co. v. Mc- 
Math, 91 Ill. 104. 

Vogelsang: v. Fredkyn, 133 Ill. 
App. 356. 

1. Ga.—Deese v. City of Dublin, 76 

S.E.2d 629, 88 Ga.App. 341. 

Mass.—Great Am. Indem. Co. v. Al¬ 
lied Freightways, 91 N.E. 2d 823, 
325 Mass. 568—Duff v. Town of 
Southbridge, 90 N.E.2d 12, 325 

Mass. 224—-Counelis v. Andre son, 
12 N.E.2d 838, 299 Mass. 382. 
Mo.—Beatty v. Zeigel, 167 S.W.2d 
400, 237 Mo.App. 1134. 

Okl.—Empire Oil & Refining Co. v. 
Fields, 112 P.2d 395, 188 Okl. 666, 
appeal dismissed 62 S.Ct. 79, 314 
TJ.S. 572, 86 L.Ed. 463. 

Wash.—Harrison v. Consolidated 

Holding Co., 93 P.2d 729, 200 Wash. 
434. 

2. Cal.—Adams v. Bell, 27 P.2d 757, 
219 C. 503. 

Mo.—People's Savings Bank v. Mc¬ 
Dowell, App., 204 S.W. 406. 

Va.—Day v. Grove, 129 S.E. 368, 142 
Va. 550. 

Issuance of execution. 

On appeal from overruling of mo¬ 
tion to quash execution, where the 
record failed to show that any ex¬ 
ecution had ever been issued, the 
court refused to disturb the judg¬ 
ment of the trial court. 

Mo.—Missouri Loan Corporation v. 
Grose, App., 73 S.W.2d 417. 

3. Ky.—Hale v. Fair, 268 S.W. 815, 
207 Ely. 157. 

4. N.C.—Short v. Kaltman, 134 S.E. 
425, 192 N.C. 154. 

5- Ky.—Graves' Committee v. 
Lyons, 179 S.W. 413, 166 Ky. 446. 

6. Cal.—Woody v. Security Trust & 
Savings Bank, 285 P. 356, 104 C. 
A. 64. 

Colo.—Kinney v. Yoelin Bros. Mer¬ 
cantile Co., 220 P. 998, 74 Colo. 295. 
I1L—Southwestern Milling Co. v, 
Fernstrom, 220 Ill.App. 468. 


Mo.—Prudot v. Stevens, App., 266 S. 
W.2d 756. 

Utah.—Salina Canyon Coal Co. v. 

Klemm, 290 P. 161, 76 Utah 372. 
Wyo.—Sterling Lumber Co. v. 

Thompson, 41 P.2d 264, 47 Wyo. 
519, followed in U. S. Fidelity & 
Guaranty Co. v. Thompson, 41 P.2d 
269, 47 Wyo. 552. 

Settlement of bill 

The appellate court considered ap¬ 
peal from portion of judgment on its 
merits, notwithstanding appellants 
had originally filed notice of appeal 
in lieu of bill of exceptions, and bill 
was required to be presented and 
was finally settled after several 
months were consumed in hearing 
motions, in absence of showing in 
record just what steps were taken 
before bill was finally settled. 
Cal.—Knight v. Fitch, 70 P.2d 976, 
22 C.A.2d 252. 

7. Tenn.—Hunt v. Hoppe, 124 S.W. 
2d 306, 22 Tenn.App. 540. 

Tex.—Southern Sales & Finance Co. 
v. Watterson, Civ.App., 34 S.W. 2d 
331. 

8. Ga.—Pitts v. Eppinger, 126 S.E. 
303, 33 Ga.App. 354. 

9. Tex.—Jones v. Chronister Lum¬ 
ber Co., Civ.App., 204 S.W. 704. 

10. Colo.—Yeager v. Campion, 197 
P. 898, 70 Colo. 183. 

11. Ariz.—Ives v. Sanguinetti, 164 

P. 435, 18 Ariz. 552. j 

Fla.—Grantham v. Grantham, 1911 
So. 197, 140 Fla. 120—Pritchett v. 
Brevard Naval Stores Co., 190 So. 
430, 139 Fla. 204. 

Ill.—Lipski v. Schwartz, 126 N.E 2d 
415, 5 Ill.App.2d 577—Ray v. Sims, 
79 N.E.2d 534, 334 Ill.App. 392- 
Parish Bank & Trust Co. v. Wen- 
nerholm Bros.,' 39 N.E.2d 383, 313 
Ill.App. 121. See W. D. Chemical 
Co. v. Thomas, 187 Ill.App. 607. 
Ind.—Louisville & N. R. & Lighting 
Co. v. Beck, 145 N.E. 886, 196 Ind. 
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238, rehearing denied 147 N.E. 776, 
196 Ind. 238. 

Mass.—Mergupis v. Hackett, 117 N. 
E.2d 154, 331 Mass. 759—Seder v. 
Kozlowski, 40 N.E.2d 14, 311 Mass. 
30—Rose v. Harrison, 117 N.E. 313, 
228 Mass. 261. 

Mo.—Ross v. Davis, 139 S.W.2d 542, 
234 Mo.App. 1079—Haight v. 
Stuart, App., 31 S.W.2d 241— 
Chronis v. Panagos, App., 7 S.W. 
2d 734. 

N-J.—Marti v. Standard Fire Ins. 
Co., 23 A.2d 576, 127 N.J.Law 591— 
Arcoil Mfg. Co. v. New Brunswick 
Fire Ins. Co., 187 A. 178, 117 

N.J.Law 214. 

Cottrell v. Tracy, 187 A. 563, 
121 N.J.Eq. 96. 

N.Y.—Nelson v. Hirsch, 268 N.Y.S. 
225, 240 App.Div. 983, appeal dis¬ 
missed 190 N.E. 653, 264 N.Y. 316— 
Reiss v. Linder, 153 N.Y.S. 954. 
N.D.—Parsons v. Rowell, 173 N.W. 
761, 42 N.D. 441. 

Ohio.—Shedenhelm v. Myers, 68 N.EL 
2d 331, 77 Ohio App. 385. 

Okl.—Stull v. Hoehn, 126 P.2d 1007, 
191 Okl. 190. 

Wash.—Goodwin v. American Sure¬ 
ty Co. of New York, 68 P.2d 619, 
190 Wash. 457—F. R. Woodbury 
Lumber Co. v. Seaton, 2 P.2d 721, 
164 Wash. 399—Pioneer Nat. Bank 
v. Gaskill, 151 P. 492, 87 Wash. 
245. 

Evidence or statements of facts 

(1) Refusal to set aside judgment 
will not be reviewed, where appel¬ 
lant’s abstract does not contain all 
evidence on which the court acted. 
Mo.—Chronis v. Panagos, App., 7 

S.W.2d 734—Vaughn v. William F. 
Davis & Sons, App., 221 S.W. 782, 
record quashed State ex reL Dick 
& Bros. Quincy Brewing Co. v. El¬ 
lison, 229 S.W. 1059, 287 Mo. 139. 

(2) Where the order modifying a 
judgment recited that it, as altered, 
gave effect to a stipulation of the 
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§ 1203 APPEAL & ERROR 

(2) Judgment by Default 

(a) In general 

(b) Incorporation of pleadings 
(a) In General 

Where the motion, the pleading, and evidence do not 
appear in the record, an appeal, from an order granting 
or denying a motion to open and vacate a default, will 
not be considered. 

The appellate court will not consider an appeal 
from an order granting or denying a motion to 
open and vacate a default, where the record does 


not show the motion 12 or the pleading and evidence 
before the trial court. 13 The evidence heard in 
support of a motion to set aside a default judg¬ 
ment must be made part of the record. 14 It has been 
held that an order vacating a default judgment can¬ 
not be reviewed, where the transcript fails to show 
that any such judgment was ever rendered. 15 

(b) Incorporation of Pleadings 

The proposed answer must be set out in the record to 
permit review of a refusal to open a default. 


parties, the question whether the 
modification was made on oral state¬ 
ments of counsel cannot be reviewed, 
in absence of a statement of facts. 
Wash.—Pioneer Nat. Bank v. Gas- 

kill, 151 P. 492, 87 Wash. 245. 

(3) Where the question whether 
a Judgment should be amended de¬ 
pended on the testimony, and the 
record returned by the clerk con¬ 
tained only the charge, the matter 
cannot be reviewed. 

N.Y.—Reiss v. Linder, 153 N.Y.S. 

954. 

(4) In an appeal from an order re¬ 
fusing to modify a judgment en¬ 
tered in excess of the verdict, where 
the record does not present the 
facts on which the trial court acted, 
there is nothing for the supreme 
court to review. 

N.D—Parsons v. Rowell, 173 N.W. 

761, 43 N.D. 441. 

(5) Where statement of facts fail¬ 
ed to show what may have occurred 
after the trial, the appellate court 
could not decide that part of the 
judgment was erroneously vacated. 
Wash.—F. R. Woodbury Lumber Co. 

v. Seaton, 2 P.2d 721, 164 Wash. 

399. 

Findings 

(1) Overruling of motion to modi¬ 
fy judgment, based on appellant's 
construction of evidence and prob¬ 
able confusion in minds of jurors 
by one of instructions, was not 
available as error in absence of any 
specific findings by jury in answer 
to interrogatories. 

Ind.—Louisville & N. R. & Lighting 

Co. v. Beck, 145 N.E. 886, 196 

Ind. 238, rehearing denied 147 

N.E. 776, 196 Ind. 238. 

(2) On appeal from an order deny¬ 
ing motion to modify, the appellate 
court cannot review discretion of the 
trial court in dismissing the action 
on the merits unless the record dis¬ 
closed what probability of proof will 
be available in the future. 

N.Y.—Ziegler v. International Ry. 

Co., 248 N.Y.S. 375, 232 App.Div. 

43. 

Judgment by confession 

(1) The facts set out in the mo¬ 


tion and affidavits thereon alone may 
be considered on an appeal involv¬ 
ing the sufficiency of a motion to 
open a judgment by confession. 

Ill.—Jefferson Trust & Savings Bank 

v W. Heller & Son, 280 Ill.App. 

399. 

(2) In the absence of bill of ex¬ 
ceptions preserving proceedings and 
with the record not showing the 
absence of affidavit, nothing was pre¬ 
sented for review on appeal from the 
refusal to vacate judgment by con¬ 
fession based on the absence of such 
affidavit. 

Ill.—Best v. Hayes, 253 Ill.App. 311. 
£ack of notice 

The objection that a judgment was 
modified without notice cannot be 
raised on appeal from the modified 
judgment only, where the record does 
not affirmatively show such lack of 
notice. 

Ariz.—Ives v. Sanguinetti, 164 P. 

435, 18 Ariz. 552. 

Timeliness of motion 

Judgment overruling motion to set 
aside judgment will be affirmed 
where it does not affirmatively ap¬ 
pear from the record that motion 
was made in term time. 

Ga.—McNabb v. Russell, 165 S.E. 

879, 45 Ga.App. 752. 

Receivership 

Even if writ of error lies to judg¬ 
ment refusing to vacate order ap¬ 
pointing a temporary receiver, yet, 
where the bill of exceptions shows 
that the case involved consideration 
of evidence and no properly authen¬ 
ticated evidence was brought up for 
consideration, the judgment will be 
affirmed. 

Ga.—Pierce v. Felts, 92 S.E. 212, 146 

Ga. 716. 

Mode of bringing np question s 

Question of whether trial court 
has abused its discretion in vacating 
its order overruling motion for new 
trial cannot be brought to attention 
of appellate court unless the facts 
involved are authenticated by the 
trial judge or brought into record 
by stipulation of the parties or in 
some other manner authorized by 
statute. 


Ohio.—Motorists Mut. Ins. Co. v. 
Auto Owners Mut. Ins. Co., App., 
136 N.E.2d 411. 

12. Utah.—Madsen v. Hudson, 256. 
P. 792, 69 Utah 527. 

Timeliness 

Where record failed to show what- 
time elapsed between discovery of 
default judgment on cross complaint 
and filing of notice of motion to set 
aside default by defaulting party, 
court could not hold application for 
relief was not made within reason¬ 
able time. 

Cal.—Lewis v. Witcher, 277 P.2d 60, 
129 C.A.2d 421. 

13. Cal.—Eustace v. Dechter, 12a 
P.2d 367, 53 C.A.2d 726. 

Md.—Cornblatt v. Bloch, 103 A. 137, 
132 Md. 44. 

Mo.—Williams v. Barr, App., 61 S.W., 
2d 420. 

N.D.—Kelm v. Loiland, 228 N.W. 420, 
59 N.D. 18. 

Ohio.—Miller v. Smith, 12 N.E.2* 
296, 57 Ohio App. 127. 

4 C.J. p 550 note 14. 

14. Cal.—Alexander v. Mayer, 102- 
P.2d 540, 39 C.A.2d 157. 

Colo.—Nash v. Gurley, 3 P.2d 791, 
89 Colo. 418. 

Mo.—Universal Credit Co. v. Axtell, 
124 S.W.2d 555, 233 Mo.App. 354— 
Bailey v. Fraternal Aid Union, 
App., 253 S.W. 210. 

Mont.—Glacier County v. Frisbee, 
164 P.2d 171, 117 Mont. 578—Bul¬ 
lard v. Zimmerman, 268 P. 512, 82- 
Mont. 434—Foster v. Coyle, 197 
P. 747, 59 Mont. 444. 

Neb.—Benson v. General Implement 
Corp., 37 N.W.2d 223, 151 Neb v 
234. 

Tenn.—Wright v, Lindsay, 140 S.,. 

W.2d 793, 24 TenmApp. 77. 

Tex.—Security Ben. Ass'n v. Tucker, 
Civ.App., Ill S.W.2d 333, error dis-' 
missed—Carter v. Goldgraber, Civ. 
App., 38 S.W.2d 1108. 

Utah.—Madsen v. Hodson, 256 P. 

792, 69 Utah 527. 

4 C.J. p 550 note 15, 

15. Tenn.—Reed v. Rhea County,. 
225 £.W.2d 49, 189 Tenn. 247... . 
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A refusal to open a default will not be reviewed, 
where the record does not contain the proposed an¬ 
swer ; 15 nor will the sufficiency of the proposed 
answer be reviewed where it is not set out. 17 

§ 1204. Costs 

Alleged errors relative to costs cannot be reviewed, 
on appeal, unless the record is sufficiently complete to 
enable the court to see that error has been committed. 

Although it has been held that the proceedings 
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relative to the taxation of costs customarily do not 
appear in the transcript, 17 * 50 alleged errors in the 
allowance or disallowance of costs or fees or in the 
manner of taxing them cannot be reviewed, on ap¬ 
peal, unless the record is sufficiently complete to 
enable the appellate court to see that error has been 
committed. 18 Accordingly, it is well settled that 
the action of the trial court, on motions to tax or 
retax costs or to grant extra allowances, will not 
be reviewed on appeal unless the evidence before 
the trial court appears on the record. 10 Further- 


Tex.—Johnson v. Conger, Civ. App., 
166 S.W. 405. 

4 C.J. p 550 note 16. 

16. Ill.—Schmidt v. Braley, 1 N.E. 
267, 112 Ill. 48. 

17. Mont.—Morehouse v. Bynum, 152 
P. 477, 61 Mont. 289. 

17.50 Vt.—Patch v. Lathrop, 70 A-2d 
605, 116 Vt. 151. 

18. Ala.—Watson v. Spinks, 199 So. 
1, 240 Ala. 291—McCord v. Bridges, 
92 So. 447, 207 Ala. 376. 

Ark.—Patton v. Alexander, 154 S.W.2d 
1, 202 Ark. 883. 

Cal.—Ward Redwood Co. v. Portain, 
104 P.2d 813, 16 C.2d 34. 

Hamilton v. Junction City Mining 
Co., 136 P.2d 591, 58 C.A.2d 221— 
Baumann v. Harrison, 122 P.2d 591, 
50 C.A.2d 173—People v. California 
Protective Corporation, 244 P. 1089, 
76 C.A. 354—Daley v. Irwin, 243 P. 

1 443, 75 C.A. 732—Fraser v. Fraser, 
179 P. 427, 39 C.A. 467. 

Colo.—Lugon v. Crosier, 240 P. 462, 
78 Colo. 141. 

Idaho.—Commercial Casualty Ins. Co. 
v. Boise City Nat. Bank, 98 P.2d 
637, 61 Idaho 124. 

Ill.—Chicago, etc., R. Co. v. Aldrich, 
24 N.E. 763, 134 Ill. 9. 

Ellison v. Ward, 20 N.E.2d 888, 
300 Ill.App. 27. 

Ind.—Smith v. Strain, 72 Ind. 600— 
Leyner v. State, 8 Ind. 490. 

Garn v. Working, 31 N.E. 821, 5 
Ind.App. 14. 

Iowa.—George Parks & Co. v. Howard 
Hotel Realty Co., 203 N.W. 247, 200 
Iowa 479. 

Kan.—Jensen v. Buffalo Drainage 
Dist. of Cloud County, 84 P.2d 961, 
148 Kan. 712. 

Ky.—Moon v. Story, 8 Dana 226. 

La.—Bonnelucq v. Bernard, App., 31 
So.2d 36, reheard 33 So.2d 433. 

Whitney Iron Works v. Reuss, 3 
So. 500, 40 La.Ann. 112. 

Mass.—Sears, Roebuck & Co. v. 
Hinde, 3 N.E.2d 234, 295 Mass. 110 
—Kellogg v. Kimball, 30 N.E. 95, 
139 Mass. 296. ' 

.Mont.—Broberg v. Northern Pac. Ry. 

" Co., 182 P.2d 85l/l20 Mont. 28(M- 

v , Hibbard v. Tomlinson, 2 Mont. 220. 

Obiio.—Goldsmith v: State, 30 Ohio St 
’ 20 * 8 / 


Grise v. Warrick, App., 91 N.E.2d 
287. 

Okl.—Illinois Bankers* Life Assur. 
Soc. v. Bell, 44 P.2d 845, 170 Okl. 
169. 

Or.—Thomas v. Thomas, 33 P. 565, 24 
Or. 251. 

Pa.—Ryan v. Ryan, 14 Pa.Dist. 434. 
Tenn.—Ridley v. Spain, 160 S.W.2d 
402, 178 Tenn. 504. 

Tex.—Texas Co. v. Dunlap, Civ.App., 
21 S.W.2d 707, affirmed, Com.App., 
41 S.W.2d 42, rehearing denied 43 
S.W.2d 92—Watson Co. v. Bleeker, 
Civ.App., 10 S.W.2d 394. 

Vt.—Carver v. Adams, 40 Vt 552. 

4 C.J. p 552 note 31. 

Motion involved 

(1) The supreme court will not re¬ 
view an action of the trial court in 
retaxing costs unless the motion to 
retax costs was filed in the trial 
court, and motion and order made 
thereon are incorporated in the bill 
of exceptions or case-made. 

Okl.—Illinois Bankers’ Life Assur. 
Co. v. Bell, 44 P.2d 845, 170 Okl. 
169. 

(2) Action of the trial court in 
taxing costs will not be reviewed on 
appeal, unless motion to retax costs 
appears in record. 

Ill.—Marshall v. New Amsterdam 
Casualty Co. of Baltimore, 48 N.E. 
2d 804, 318 Ill.App. 636. 

Second appeal 

Record on second appeal in action 
did not support contention that trial 
court in second proceeding had im¬ 
properly adjudged costs of former ap¬ 
peal. 

Tex.—Kenny v. Starnes, Civ.App., 
277 SW.2d 919. 

19. U.S.—U. S. v. Harmon, Me., 13 
S.Ct 327, 147 U.S. 268, 37 L.Ed. 
164. 

Cal.—Kellogg v. Honcut Gold Mines 
Co., 76 P.2d 551, 25 C.A.2d 109— 
Nadeau v. Lynch, 183 P. 278, 41 
C.A. 755. 

Idaho.—Jeffery v. Ouldhouse, 80 P.2d 
685, 59 Idaho 50. 

Ind.—Leyner v. State, 8 Ind. 490. 
Mass.—Boynton v. Tarbell, 172 N.E. 
340, 272 Mass. 142. 

Mont.—Broberg v. Northern Pac. Ry. 
| Co., 182 P.2d 851, 120 Mont 28& 
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N.V.—Meyerson v. Weissman, 110 
N.Y.S.2d 745, 279 App.Div. 952, re¬ 
argument denied 113 N.Y.S.2d 665, 
280 App.Div. 840, affirmed 109 N.E. 
2d 344. 304 N.Y. 804. 

Pa.—Bogle v. Pratt, 12 Pa.Dist & 
Co. 808. 

Attorney’s fees 

(1) Question whether fees allowed 
counsel were excessive could not be 
determined under record containing 
no report of evidence or finding of 
facts. 

Ill.—Bennett v. Bennett, 100 N.E.2d 
417, 344 Ill.App. 221. 

Mass.—Boynton v. Tarbell, 172 N.E. 

340, 272 Mass. 142. 

Okl.—Hurst v. Brown, 266 P.2d 438. 

(2) Where note provides for rea¬ 
sonable attorney's fee, and the trial 
court is required under statute to ad¬ 
judicate reasonableness of fee, its 
judgment thereon will not be disturb¬ 
ed where the record does not disclose 
evidence on that question. 

Fla.—Williams v. Peninsular Gro¬ 
cery Co., 75 So. 517, 73 Fla. 937. 

(3) The appellate court would de¬ 
cide propriety of amount of attor¬ 
ney’s fees notwithstanding testimo¬ 
ny tending to show value of fees 
was missing from record filed in ap¬ 
pellate court where entire record of 
the suit was before that court 
La.—Bryan v. Stirling, App., 170 So. 

500. 

(4) An allowance of attorneys’fees 
would not be disturbed as excessive 
where full record was not certified 
and appellate court had no means of 
knowing amount of preparation nec¬ 
essary to present case and length of 
time required in its trial. 

Mont.—Britt v. Cotter Butte Mines, 
89 P.2d 266, 108 Mont. 174. 

(5) Where only a partial transcript 
of the testimony was before the court 
on appeal from judgment for at¬ 
torney’s fees in an allegedly inade¬ 
quate amount, but partial transcript 
touched on all matters pertinent to 
determination of value of attorney’s 
services and relation of those services 
to object of suit, the court was re¬ 
quired to reach its own conclusion in 
matter and, if award was clearly 
erroneous, was required to set it 
aside, there was no presumption 
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more, any matter relied on to reduce the ordinary 
allowance of costs must be shown by the record. 20 

Bond for costs . An alleged error in the ruling 
of the court on a motion for a cost bond will not be 
considered on appeal where the record does not set 
forth the motion 21 or the ruling of the court there¬ 
on. 22 Likewise, reasons for dismissal of a suit for 
want of bond for costs should appear in the rec¬ 
ord. 22 *® 

§ 1205. Questions in Intermediate Courts 

On appeal from an intermediate court, only questions 


4A C.J.S. 

properly raised and supported by a sufficient record may 
be considered. 

On appeal from decisions of an intermediate court 
the reviewing court is limited in its consideration to 
questions properly raised and supported by a record 
sufficient to enable it to determine whether error has 
been committed. 23 

The objection that the petition in the intermediate 
court states a different cause of action from the one 
tried in the lower court cannot be considered where 


that allowance of trial court was 
correct. 

Mo.—Stamm v. Desnoyers, App., 263 
S.W.2d 45. 

Equities of case 

In view of questions raised on ap¬ 
peal, equities of case required that 
costs, including reasonable attor¬ 
neys* fees, both in lower courts and 
in appellate court, should be paid out 
of trust estate. 

Tenn.—Sales v. Southern Trust Co., 
185 S.W.2d 623, 1S2 Tenn. 270. 

2a Cal.—Farmers' Exch. Bank v. 
Altura Gold Mill, etc., Co., 61 P. 
1077, 129 C. 263. 

21. Ark.—Chicago, R. I. & P. Ry. 
Co. v. Glascock, 59 S.W.2d 602, 187 
Ark. 343. 

Ill.—Win, Doerflinger Co. v. Sey¬ 
mour, 185 Ill.App. 325. 

Mo.—Allison v. Tucker, App., 170 S. 
W.2d 963. 

22. Ill.—Win. Doerflinger Co. v. Sey¬ 
mour, 185 Ill.App. 325. 

22.5 Ark.—Hickey v. Smith, 6 Ark. 
456. 

15 C.J. p 220 notes 74, 75. 

23. Colo.—In re Ryan's Estate, 239 
P. 886, 78 Colo. 100. 

Ill.—Arnold v. Dodson, 112 N.E. 70, 
272 Ill. 377. 

Schafer v. Robillard, 17 N.E.2d 
963, 370 Ill. 92. 

Mass,—Old Colony Trust Co. v. Feld¬ 
man, 158 N.E. 764, 261 Mass. 231— 
Freed v. Rosenthal, 121 N.E. 72, 
231 Mass. 357—O’Neill v. O’Neill. 
120 N.E. 690, 231 Mass. 258. 

Mich.—Brown v. Smilay, 253 N.W. 
227, 266 Mich. 91. 

Miss.—Reynolds v. Century Life Ins. 

Co., 125 So. 99, 155 Miss. 890. 

Mo.—In re Thomasson’s Estate, 196 
S.W.2d 155, 355 Mo. 274, 170 A.L.R. 
1170. 

Ohio.—In re Tyler's Estate, 43 N.E. 

2d 265, 140 Ohio St. 333. 

Okl.—In re Clinton's Guardianship, 
54 p.2d 609, 176 Okl. 113. 

S.C.—Boggs-Tate Co. v. Bishop, 146 
S.E. 677, 149 S.C. 69. 

Contempt proceedings 
Denial by the appellate court of 
motion for rule against plaintiff and 


her attorneys to show cause why 
they should not be adjudged in con¬ 
tempt and for an order requiring 
them to dismiss proceedings cannot 
be reviewed in the supreme court, 
where the moving affidavits were not 
in the abstract. 

Ill.—Arnold v. Dodson, 112 N.E. 70, 
272 Ill. 377. 

Pinal report of administrator 

Where objections were made to in¬ 
termediate report of administrator, 
but no ruling made thereon, and final 
report thereafter was approved by 
the county court, action of the dis¬ 
trict court in dismissing appeal will 
not be disturbed, where the final re¬ 
port was not incorporated in the rec¬ 
ord on appeal. 

Colo.—In re Ryan's Estate, 239 P. 
886, 78 Colo. 100. 

Finding of fact or evidence 

(1) Dismissal of appeal for fail¬ 
ure diligently to prosecute will not 
be disturbed, in the absence of find¬ 
ings of fact or showing of evidence. 
Mass.—Old Colony Trust Co. v. Feld¬ 
man, 158 N.E. 764, 261 Mass. 231. 

(2) Whether petition to single jus¬ 
tice for leave to enter late appeal 
from decree of the probate court was 
not filed within time allowed by Rev. 
L. c 162 § 14, and whether the peti¬ 
tioner did not bring himself within 
the provisions of § 13, were pure 
questions of fact, which cannot be 
reviewed in the absence of report of 
evidence. 

Mass.—O’Neill v. O’Neill, 120 N.E. 
690, 231 Mass. 258. 

(3) Where all the evidence was 
not reported to the appellate divi¬ 
sion of the municipal court of the 
city of Boston, the supreme judicial 
court, on appeal from its decision, 
must accept the trial judge's find¬ 
ings on questions of fact. 

Mass.—Freed v. Rosenthal, 121 N.E. 
72, 231 Mass. 357. 

Insufficient record not fault of trial 
court 

Administratrix’s failure to obtain 
certified copies of proceedings in the 
probate court was held not shown 
to have resulted from indifference of 
the probate court. 
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S.C.—Boggs-Tate Co. v. Bishop, 146 
S.B. 677, 149 S.C. 69. 

Motions in intermediate appellate 
court in general 

Where a motion is made in an in¬ 
termediate court of appeals for af¬ 
firmance of a judgment for lack of 
prosecution, the ruling of the lower 
court thereon will not be reviewed 
unless brought up by bill of excep¬ 
tions. 

Mo.—Estey v. Post, 76 Mo. 411. 

Motions to dismiss 

(1) On appeal from a judgment of 
an intermediate appellate court dis¬ 
missing an appeal from a judgment 
of the trial court, the court of last 
resort cannot review the judgment 
dismissing the appeal unless the mo¬ 
tion to dismiss or the grounds on 
which it is based appear in the rec¬ 
ord. 

Ind.—Meeker v. Fountain County, 53 
Ind. 31. 

4 C.J. p 98 note 98. 

(2) Formerly in Indiana, where 
there was no bill of exceptions con¬ 
taining a motion to dismiss an ap¬ 
peal from the board of county com¬ 
missioners, and no bill of exceptions 
containing the motion or exhibiting 
the ruling thereon, the question 
could not be reviewed. 

Ind.—McCoy v. Able, 30 N.E. 528, 31 
N.E. 453, 131 Ind. 417. 

4 C.J. p 98 note 99. 

(3) By a later statute the rule is 
otherwise. 

Ind.—Darby v. Anderson, 77 N.E. 

1083, 167 Ind. 707. 

4 C.J. p 98 note 1. 

Notice of appeal 

Where the record on appeal to the 
supreme court from an order dis¬ 
missing appeal from judgment of the 
circuit court commissioner did not 
contain as exhibits notice of appeal 
or recognizance in bond in appeal, 
which the commissioner's return 
stated were filed, the supreme court 
could not say the order of dismissal 
was unwarranted. 

Mich.—Brown v. Smilay, 253 N.W. 
227, 266 Mich. 91. 

Cases originating in justices' courts 
see Justices of the Peace 5 236. 
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the record does not show that there was a judg- i not set out the pleadings therein, including a copy of 
ment in, and appeal from, the trial court, and does I the original bill of particulars. 24 

0. MATTERS NOT APPARENT OF RECORD 


§ 1206 . Matters Not Included or Shown 

It is a general rule, although not absolutely inflexible, 
that matters not included or shown in the record will not 
be considered by the appellate court. 

It is a general rule of wide, although not universal 


or absolutely inflexible, 25 application, that an ap¬ 
pellate court can consider nothing that is not con¬ 
tained in the record, and will decide the case and the 
questions raised only on the basis of the record pre¬ 
sented. 26 


24. Neb.—Haner v. Palmer, 129 N. 
W. 1001, 88 Neb. 438. 

4 C.J. p 98 notes 95, 96. 

Changed issue not shown 
Mich.—Pietrantonio v. Tonn’s Estate, 
270 N.W. 777, 278 Mich. 535. 

25. Cal.—Sewell v. Johnson, 134 P. 
704, 165 C. 762, Ann.Cas.l915B 645. 

Ill.—Weil v. Goldblatt Bros., 60 N. 
E.2d 256, 325 Ill.App. 579—Horvat 
v. Opas, 42 N.E.2d 867, 315 Ill.App. 
229—Rasmussen v. National Tea 
Co., 26 N.E.2d 523, 304 Ill.App. 353 
—Kelly v. Powers, 25 N.E.2d 125, 
303 Ill.App. 198. 

Mont.—Burgess v. Lasby, 9 P.2d 164, 
166 Mont. 482. 

Tex.—Travis County v. Matthews, 
Civ.App., 221 S.W.2d 347. 
Incontestable fact 

Appellate courts will at times, at 
original hearing of a case, that a 
proper order may be entered, take 
into consideration an incontestable 
fact not appearing in the record on 
appeal. 

Wyo.—Wantulok v. Wantulok, 223 P. 
2d 1030, 67 Wyo. 22, 21 AL.R.2d 
572. 

Inherent power 

Appellate court has inherent pow¬ 
er to look beyond the record of pro¬ 
ceedings in the trial court where the 
orderly administration of justice so 
requires; and where but little if any 
dispute exists as to the facts outside 
the record on which the appellate 
court must act, the appellate court is 
entitled to consider such facts for 
the purpose of determining what its 
action shall be. 

Mo.—Baker v. iEtna Cas. & Sur. Co., 
App., 193 S.W.2d 363. 

No objection made 
Where record showed that no ob¬ 
jection was made to introduction of 
letters or to statement of trial court 
as to what letters contained, con¬ 
tents of letters could be considered 
on appeal, notwithstanding copy of 
letters were not contained in printed 
record. 

Mich.—uEtna Life Ins. Co. v. Owens, 
27 N.W.2d 607, 318 Mich. 129. 

Inadvertent omissions 
La.—Schreiber v. Edgar, 122 So. 285, 
16* La. 443. 

29 , U. S.r-^Con gresra, estcs, Spring Co. 
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v. Knowlton, 103 U.S. 49, 26 L.Ed. 
347. 

Ala.—White v. State, 81 So.2d 267, 
262 Ala. 694—Lindsey v. Barton, 

70 So.2d 633, 260 Ala. 419—Gos¬ 
sett v. Pratt, 34 So.2d 145, 250 Ala. 
300—Bell v. Bell, 17 So.2d 872, 245 
Ala. 513—John E. Ballenger Const. 
Co. v. Joe F. Walters Const. Co, 

184 So. 273, 236 Ala. 546—Garrett 
v. State ex rel. Matthews, 179 So. 
636, 235 Ala. 457—McCormick v. 
Board of Revenue of Marshall 
County, 137 So. 171, 223 Ala. 453- 
Wells v. Wright, 122 So. 167, 219 
Ala. 261. 

Bonds v. Cooke & Wood Const. 
Co., 72 So.2d 856, 37 Ala.App. 580. 
Ariz.—Potter v. Home Owners’ Loan 
Corp., 72 P.2d 429, 50 Ariz. 285- 
Gold v. Killeen, 69 P.2d 800, 50 
Ariz. 126—Stewart v. Phoenix Nat. 
Bank, 64 P.2d 101, 49 Ariz. 34— 
Colvin v. Weigold, 234 P. 555, 27 
Ariz. 569. 

Ark.—Jernigan v. Pfeifer Bros., 5 S. 
W.2d 941, 177 Ark. 145—Fernwood 
Mining Co. v. Pluna, 205 S.W. 822, 
136 Ark. 107. 

Cal.—Caminetti v. Edward Brown & 
Sons, 144 P.2d 570, 23 C.2d 511— 
Wilson v. Davis, 81 P.2d 971, 11 
C.2d 761—Gray v. Gray. 197 P. 945, 

185 C. 598—Stott v. Erken, 156 P. 
1033, 172 C. 481—Carter v. Page, 
20 P. 729, 3 C.Unrep. 64. 

Garner v. KMTR Radio Corp., j 
App., 303 P.2d 826—Morgan v. G & 
N Tank Trucking Co., 294 P.2d 742, 
139 C.A.2d 897—In re Thatcher’s 
Estate, 262 P.2d 337, 120 CA..2d 
811—Shellhaas v. Petrolane, Lim¬ 
ited, 219 P.2d 797, 98 C.A.2d 171- 
El Rio Oils, Canada, Limited v. 
Pacific Coast Asphalt Co., 213 P.2d 
1, 95 C.A.2d 186, certiorari denied 

71 S.Ct. 77, 340 U.S. 850, 95 L.Ed. 
623—Morgan v. State Bd. of Equal¬ 
ization, 201 P.2d 859, 89 C.A.2d 674 
—In re Tubbs’ Estate, 186 P.2d 7, 
82 C.A2d 305—Turner v. Lischner, 
126 P.2d 156, 52 C.A.2d 273—In re 
Lasker, 124 P.2d 72, 51 C.A.2d 120 
—Mercer Casualty Co. v. Lewis, 
108 P.2d 65, 41 C.A.2d 918—Drum¬ 
mond v. Drummond, 103 P.2d 217, 
39 C.A.2d 418—Takahashi v. Kun- 
ishima, 93 P.2d 645, 34 C.A.2d 367 
—Le Cyr v. Dow, 86 P.2d 900, 30 
O.A2d 457—Shutz v. Western 
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Wholesale Liquor Distributors, 76 
P.2d 135, 24 C.A2d 659—Beck v. 
Barnes, 18 P.2d 749, 129 C.A. 187— 
Craig v. Boyes, 11 P.2d 673, 123 
C.A 592—Jameson v. State Board 
of Dental Examiners, 5 P.2d 47, 
118 C.A 105—Bobier v. Baugh, 300 
P. 473, 114 C.A 647—Coast Elec¬ 
tric Service v. Jensen, 295 P. 346, 
111 C.A. 124—Tannahill v. Green¬ 
ing, 259 P. 1017, 85 C.A. 714—Arm¬ 
strong v. Rau, 236 P. 937, 72 C.A. 
288—Five States Timber Co. v. 
Dwinnell, 203 P. 410, 54 C.A 113- 
Union Trust Co. of San Francisco 
v. Dickinson, 157 P. 615, 30 C.A. 
91. 

Colo.—Eveready Freight Service v. 
Public Utilities Commission, 280 
P.2d 442, 131 Colo. 172—General 
Acc. Fire & Life Assur. Corp. v. 
Mitchell, 211 P.2d 551, 120 Colo. 
531—Manzanares v. People, for 
Use of Town of Center, 190 P.2d 
582, 117 Colo. 466—Routt County 
Mining Co. v. Stutheit, 72 P.2d 692, 
101 Colo. 254—Lamon v. Harada, 
249 P. 267, 80 Colo. 89—Andrew v. 
Benight-Latcham Carpet Co., 211 
P. 378, 72 Colo. 472—McWilliams v. 
Patton, 202 P. 710, 70 Colo. 475. 

Hebert v. Patrick, 146 P. 190, 27 
Colo.App. 204. 

Conn.—Horbath v. Tontini, 11 A2d 
846, 126 Conn. 462—Priday v. Ba¬ 
con, 5 A2d 709, 125 Conn. 354— 
Di Blasi v. Di Blasi, 163 A 473, 
116 Conn. 699—Green v. Brown, 
123 A. 435, 100 Conn. 274. 

Del.—Hickman v. Ryan, 48 A2d 517, 
4 Terry 431. 

D.C.—Davidge v. Simmons, 266 F. 
1018, 49 App. D.C. 398, certiorari 
and error dismissed 42 S.Ct. 184, 
257 U.S. 667, 66 L.Ed. 426. 

Fla.—Cohen v. Cohen, 30 So.2d 307, 
158 Fla. 802—Williams v. Albrit¬ 
ton, 190 So. 423, 139 Fla. 195— 
Mackey v. McLarty, 189 So. 832, 
138 Fla. 632 —Jacques v. Welling¬ 
ton Corporation, 183 So. 718, 134 
Fla. 211. 

Ga.—Pritchett v. Payne, 20 S.E.2d 
765, 194 Ga. 84—Kinney v. Mayor 
of City of Milledgeville, 196 S.E. 
467, 185 Ga. 866—Callaway v. Life 
Ins. Co. of Virginia, 144 S.E. 381, 
166 Ga. 818—Byrd v. Olmstead, 95 
S.E. 224, 147 Ga. 622—Farmers’ 
Bank of Doerun v. Avery & Co., 89 
S.E. 409, 145 Ga. 449u 
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W. T. Rawleigh Co. v. Forbes. | 
48 S.E.2d 925, 77 Ga.App. 620- 
Brown v. Beckner, 193 S.E. 356. 
56 Ga.App. 662—Terrell v. Forest 
Park Consol. School Disk, 165 S. 
E. 757, 45 Gs-App. 713—Fuller v. 
Fuller, 152 S.E. 122, 41 Ga.App. 24 
—Williams v. C. C. Baggs Auto 
Co., 122 S.E. 805, 32 Ga.App. 253. 
Idaho.—Corpus Juris Secundum cited 
in. Hayward r. Yost, 242 P.2d 971. 
975, 72 Idaho 415—Lanning v. 

Sprague, 227 P.2d 347, 71 Idaho 
138. 

I1L—Bettenhausen v. Guenther, 58 N. 
E.2d 550. 388 Ill. 487—Gromer v. 
Molby. 52 N.E.2d 772, 385 Ill. 283 
—Village of Waynesville v. Penn¬ 
sylvania R. Co., 188 N.E. 482, 354 
Ill. 318—Brotherhood of Locomo¬ 
tive Firemen and Enginemen v. 
New York Cent. R. Co., 171 N.E. 
148, 339 Ill. 201—Mammina v. Al¬ 
exander Auto Service Co., 164 N.E. 
173, 333 III. 158. 61 A.L.R. 649- 
People v. Evanston Railway Co., 
153 N.E. 603, 323 Ill. 109—People 
v. Zehr, 137 N.E. 482, 305 Ill. 501— 
Pasfield v. Baumann, 130 N.E. 739, 
297 Ill. 347—Farmer v. Fowler, 123 
N.E. 550, 288 Ill. 494—People ex 
ret Williams v. Darst, 106 N.E. 
936, 265 Ill. 354. 

Botwinski v. Drovers Trust & 
Sav. Bank. 90 N.E.2d 665, 339 Ill. 
App. 650—Nordhaus v. Marek, 45 
N.E.2d 993, 317 Ill.App. 351—Soic 
▼. Richardson, 42 N.E.2d 884, 315 
HLApp. 213—Ruthfleld v. Louis¬ 
ville Fuel Co., 38 N.E.2d 832, 312 
IlLApp. 415—Elliott v. Atchison, 
T. & S. F. Ry. Co„ 262 IlLApp. 466 
—Davis v. Mosbacher, 252 Ill.App. 
536—Ness v. Bell, 246 IlLApp. 79 
—McNaught v. Davis, 229 IllA.pp. 
253—Belke v. Bush, 213 IlLApp. 
29—Homewood v. Stein, 211 Ill. 
App. 359—Ed wall v. Chicago, R. L 
& P. Ry. Co., 208 IlLApp. 489— 
Wallace v. Citizens* State Bank of 
Windsor, 205 IlLApp. 7—Dell v. 
Brogren, 192 IlLApp. 581—Illinois 
Pub. & Printing Co. v. People’s 
Gaslight & Coke Co., 185 IlLApp. 
627. See Hartray v. City of Chica¬ 
go, 197 IlLApp. 446. 

Ind.—Bartley v. Chicago & E. I. Ry. 
Co., 41 N.E.2d 805, 220 Ind. 354— 
McDonald v. Short, 130 N.E. 536, 
190 Ind. 338. 

Norling v. Bailey, 98 N.E.2d 513, 
121 Ind.App. 457, rehearing denied, 
99 N.E.2d 439, 121 Ind.App. 457- 
Baker v. McCague, 75 N.E.2d 61, 
118 Ind.App. 32—Conner v. Jones, 
60 N.E.2d 534, 115 Ind.App. 660— 
Hailing v. Martin, 33 N.E.2d 808, 
109 Ind.APP. 184. 

Iowa.—Slabaugh v. Eldon Miller, 
Inc., 55 N.W.2d 528, 244 Iowa 29— 
Sanford v. Nesbit, 11 N.W.2d 695, 
234 Iowa 14—Ferguson v. Pilling, 
1 N.W.2d 662, 231 Iowa 530—Alle- 
mang v. White, 298 N.W. 658, 230 
Iowa 526—Albright v. Moeckley, 


230 N.W. 351, 209 Iowa 1304- 
Northern Finance Corporation v. 
Meinhardt, 226 N.W. 168, 209 Iowa 
895—State v. Metcalfe, 214 N.W. 
874, 204 Iowa 123—Turner v. Hart¬ 
ford Fire Ins. Co., 172 N.W. 166. 
185 Iowa 1363—Wm. Tackaberry 
Co. v. Simmons Warehouse Co., 
152 N.W. 779, 170 Iowa 203. 

Kan.—In re Gereke’s Estate, 195 P.2d 
323, 165 Kan. 249—Demaree v. 

Boardman, 163 P.2d 411, 160 Kan. 
438—Geiman-Herthel Furniture 

Co. v. Geiman, 161 P.2d 518, 160 
Kan. 368—Lang v. Amrine, 133 P. 
2d 128, 156 Kan. 382—Herd v. 

Chambers, 122 P.2d 784, 155 Kan. 
55—Anderson v. Shannon, 73 P.2d 
5. 146 Kan. 704, 114 A.L.R. 200— 
Shrout v. Bird, 9 P.2d 673, 135 
Kan. 218—Wenzel v. Lysle Milling 
Co., 214 P. 406, 113 Kan. 338— 
Girten v. National Zinc Co., 158 P. 
33, 98 Kan. 405. 

Ky.—Fiscal Court of Magoffin Coun¬ 
ty v. Gardner, 196 S.W.2d 597, 302 
Ky. 826—Gabbard v. Gabbard, 172 
S.W.2d 214, 294 Ky. 572—Baker v. 
Robinson, 116 S.W.2d 958, 273 Ky. 
410—Majestic Life Ass’n v. Sow- 
der, 116 S.W.2d 645, 273 Ky. 293— 
Callahan v. Fluhr, 103 S.W.2d 109, 
267 Ky. 637—Welch v. Mann’s 
Ex’r, 88 S.W.2d 1, 261 Ky. 470- 
Butcher v. Corbin Hardware & 
Furniture Co., 51 S.W.2d 931, 244 
Ky. 632—People’s Bank of Science 
Hill v. Farley, 32 S.W.2d 415, 235 
Ky. 831—Wallace v. Hall, 32 S.W. 
2d 324, 235 Ky. 749—Wakenva Coal 
Co. v. Johnson, 28 S.W.2d 737, 234 
Ky. 558—Traut v. Kirkpatrick, 21 
S.W.2d 124, 231 Ky. 99—Martin v. 
Wheeler, 11 S.W.2d 961, 226 Ky. 
834—Brotherhood of Locomotive 
Firemen and Enginemen v. Sears, 
10 S.W.2d 287, 225 Ky. 767—Fan- 
non v. Ball, 259 S.W. 73, 202 Ky. 
222—Town of Whitley v. Stephens, 
211 S.W. 770, 184 Ky. 277—Ison’s 
Adm’r v. Cornett, 197 S.W. 1060, 
177 Ky. 514—Noel v. Harper, 186 
S.W. 503, 170 Ky. 657. 

La.—Wilson v. Wilson, 52 So.2d 716, 
219 La. 205—Begnaud v. Grubb & 
Hawkins, 25 So.2d 606, 209 La. 
826—Dalbey v. Continental Supply 
Co., 98 So. 859, 155 La. 113—State 
ex rel. Bradley v. Lewis, 81 So. 
742, 145 La. 23. 

Richmond v. New York Life Ins. 
Co., App., 25 So.2d 94—Jackson v. 
Gordon, App., 186 So. 399—Cooper 
v. The Powder Puff, App., 184 So. 
593—White v. Halliburton Oil Well 
Cementing Co., App., 183 So. 537, 
rehearing denied 185 So. 68—Win- 
sey v. Bourgeois, App., 157 So. 824 
—Martin v. District Grand Lodge 
No. 21, G. U. O. O. F. of Louisiana, 
App., 146 So. 793—Bentley v. Bar¬ 
rett. App., 146 So. 349—Smith v. 
Mey*r, App., 138 So. 137, modified 
on other grounds 142 So. 297—Kerr 
v. Pima Petroleum Co., 8 La.App. 
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759—Broussard v. Rosenblum, 5 
La.App. 245—Unruh v. Bonham, 1 
La.App. 96. 

Me.—Moores v. Inhabitants of Town 
of Springfield, 64 A.2d 569, 144 Me. 
54, 16 A.L.R.2d 502—Ford v. In¬ 
habitants of Town of Whitefield, 
15 A.2d 857, 137 Me. 125—Jordan 
v. Gaines, 8 A.2d 585, 136 Me. 291— 
Foss v. Maine Potato Growers’ Ex¬ 
change, 139 A, 85, 126 Me. 603- 
Franklin Motor Car Co. v. Hamil¬ 
ton, 92 A. 1001, 113 Me. 63. 

Md.—Adleberg v. Stryjewski, 89 A.2d 
592, 200 Md. 346—Bart v. Bart, 35 
A.2d 125, 182 Md. 477—Union Trust 
Co. of Maryland v. Harrisons’ Nurs¬ 
eries, 26 A.2d 812, 180 Md. 651— 
Maddox v. Maddox, 199 A. 507, 174 
Md. 470. 

Mass.—Reeves v. Scott, 87 N.E.2d 833, 
324 Mass. 594—Snow v. Metropoli¬ 
tan Transit Authority, 80 N.E. 2d 
49, 323 Mass. 21—Minot v. Minot, 
66 N.E.2d 5, 319 Mass. 253—Finlay 
v. Eastern Racing Ass'n, 30 N.E. 
2d 859, 308 Mass. 20—Sweezey v. 
City of Malden, 174 N.E. 269, 273 
Mass. 536—Conley v. Fenelon, 165 
N.E. 382, 266 Mass. 340. 

Mich.—Cook v. Wolverine Stockyards 
Co., 73 N.W.2d 902, 344 Mich. 207 
—Associates Discount Corp. v. 
Gear, 54 N.W.2d 687, 334 Mich. 360 
—City of Garden City v. Holland, 
50 N.W.2d 158, 331 Mich. 566—In 
re Union City Milk Co., 46 N.W. 2d 
361, 329 Mich. 506—Sipes v. Mc¬ 
Ghee, 25 N.W.2d 638, 316 Mich. 
614, reversed on other grounds 68 
S.Ck 836, 334 U.S. 1, 92 L.Ed. 1161. 
3 A.L.R.2d 441—Stein v. Stein, 6 N. 
W.2d 727, 303 Mich. 411—Sims v. 
Sims, 299 N.W. 158, 298 Mich. 491 
—McCarthy v. Wayne County Cir¬ 
cuit Judge* 293.N.W. 683, 294 Mich. 
368—Scef v. Scef, 290 N.W. 826, 292 
Mich. 354—Lilienthal v. City of 
Wyandotte, 282 N.W. 837, 286 Mich. 
604—Glass v. Lock, 282 N.W. 845, 
286 Mich. 628—Stephenson v. Gol¬ 
den, 276 N.W. 849, 279 Mich. 710 
—O’Connor v. O’Connor, 275 N.W. 
660, 281 Mich. 640—Anderson v. 
Jersey Creamery Co., 270 N.W. 725, 
278 Mich. 396—McDonald v. Ford 
Motor Co., 255 N.W. 378, 268 Mich. 
39—City of Detroit v. Kresge 
Foundation, 249 N.W. 870, 264 Mich. 
336—Karsten v. La Huis, 239 N.W. 
882, 256 Mich. 524—Frank v. Brown, 
238 N.W. 237, 255 Mich. 415—Beck 
v. Beck, 221 N.W. 285, 244 Mich. 
174—Fenn v. Mills, 220 N.W. 770, 
243 Mich. 634—Greenough v. Will- 
cox, 213 N.W. 175, 238 Mich. 52— 
Lingemann v. Naoumson, 212 N.W. 
955, 237 Mich. 557—Annis v. Brit¬ 
ton, 265 N.W. 128, 232 Mich. 291— 
Avendt v. Gombein, 202 N.W. 961, 
230 Mich. 194—Sandusky Grain Co. 
v. Borden’s Condensed Milk Co., 1,83 
N.W. 218, 214 Mich. 30 & 7 -Zeilman 
v. Fry, 182 N.W. 41, 213 Mich. 504 
— Common Council of City of Nfe- 
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gaunee v. Muck, 171 N.W. 397, 205 
Mich. 382—In re Marx's Estate, 167 
N.W. 976, 201 Mich. 504. 

Minn.—Frisbie v. Frisbie, 33 N.W.2d 
23, 226 Minn. 435—Thelen v. Gart¬ 
ner, 31 N.W.2d 639, 226 Minn. 36— 
Lindgren v. Town of Algoma, 244 
N.W. 70, 187 Minn. 31. 

Miss.—American Life Ins. Co. v. 
Walker, 43 So.2d 657, 208 Miss. 1— 
State v. Cummings, 35 So.2d 636, 
203 Miss. 583—Provenza v. Proven- 
za, 29 So.2d 669, 201 Miss. 836- 
Superior Oil Co. v. Smith, 29 So.2d 
114, 200 Miss. 782—Burton v. At¬ 
kins, 24 So.2d 355, 199 Miss. 275— 
Hall v. Franklin County, 185 So. 
591, 184 Miss. 77—Roberts v. In¬ 
ternational Harvester Co., 180 So. 
747, 181 Miss. 440—Moore v. White, 
137 So. 99, 161 Miss. 390—Estes v. 
Memphis & C. Ry. Co., 119 So. 199, 
152 Miss. 814—Gavin v. Gavin, 76 
So. 879, 116 Miss. 197. 

Mo.—State ex rel. State Highway 
Commission v. Hammel, 290 S.W. 
2d 113—Bennett v. Wood, 239 S.W. 
2d 325—Mavrakos v. Mavrakos Can¬ 
dy Co., 223 S.W.2d 383, 359 Mo. 649 
—Jones v. Williams, 209 S.W.2d 
907, 357 Mo. 531—Fred Wolferman, 
Inc., v. Root, 204 S.W.2d 733, 356 
Mo. 976, 174 A.L.R. 585, certiorari 
denied 68 S.Ct. 608, 333 U.S. 837, 92 
L.Ed. 1122—Nelson v. Hammett, 
189 S.W.2d 238—White v. Jones, 
177 S.W. 2d 603, 352 Mo. 354— 

Aquamsi Land Co. v. City of Cape 
Girardeau, 142 S.W.2d 332, 346 Mo. 
524—State ex rel. Rothrum v. Dar¬ 
by, 137 S.W.2d 532, 345 Mo. 1002— 
Fendler v. Roy, 58 S.W.2d 459, 331 
Mo. 1083—Rosenzweig v. Wells, 273 
S.W. 1071, 308 Mo. 617—Fidelity 
Loan Securities Co. v. Moore, 217 
S.W. 286, 280 Mo. 315. 

Ellis v. State Dept, of Public 
Health and Welfare, App., 277 S.W. 
2d 331, affirmed. Sup., 285 S.W.2d 
634—Koch v. Board of Regents of 
Northwest Missouri State College, 
App., 265 S.W.2d 421—Crews v. Illi¬ 
nois Terminal R. Co., App., 260 S.W. 
2d 765—O’Shaughnessy v. Rogers, 
App., 202 S.W.2d 92—BaJker v. /Et¬ 
na Cas. & Sur. Co., App., 193 S.W. 
2d 363—Maddux v. Gardner, App., 
192 S.W.2d 14—Dawson v. Daw¬ 
son, 145 S.W.2d 436, 235 Mo.App. 
736—Haynes v. Tyler, App., 123 S. 
W.2d 609—Ray Realty Co. v. Holtz- 
man, 119 S.W.2d 981, 234 Mo.App. 
802—Blaine v. Huttig Sash & Door 
Co., 105 S.W.2d 946, 232 Mo.App. 
870—State Bank of Seneca v. Saft, 
App., 75 S.W.2d 420—Laybourne v. 
Columbia Nat. Bank, 56 S.W.2d 790, 
227 Mo.App. 673—Bricker v. Gille 
Mfg. “Co., 35 S.W,2d 662, 225 Mo. 
App. 989—Birdsong v. Jones, 30: S. 
W.2d 1094, 225 Mo.App., 242—Wil¬ 
liams v. People’s" Bank of Spring- 
field," App., 257 S!W. 1*92—-KropH v. 
Lutz, App., 236 S.W. 424—Bank 6f 
-Flat River-v. Hodges, App„ S. 
W. 1081—Winchester v. Burras, 
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App., 178 S.W. 286—Shannon Com¬ 
mission Co. v. Redman, 176 S.W. 
1074, 189 Mo.App. 477. 

Mont.—Great Northern Ry. Co. v. 
Hatch, 38 P.2d 976, 98 Mont. 269— | 
Stockgrowers’ Finance Corporation J 
v. Nett, 7 P.2d 540, 91 Mont. 334— 
Rumsey v. Spratt, 255 P. 5, 79 
Mont. 158—Thrift v. Thrift, 171 P. 
272, 54 Mont. 463—Heavey v. Laden, 
170 P. 947, 54 Mont. 421. 

Neb.—First Nat. Bank of Wayne v. 
Gross Real Estate Co., 75 N.W.2d 
704, 162 Neb. 343—Smith v. Brooks, 
47 N.W.2d 389, 154 Neb. 93—O'Dell 
v. Goodsell, 30 N.W.2d 906, 149 Neb. 
261—McCarthy v. Pfost, 7 N.W.2d 
363, 142 Neb. 667. 

Nev.—Wilson v. Wilson, 24 P.2d 317, 
55 Nev. 57. 

N.J.—Bonanno v. Bonanno, 72 A2d 
318, 4 N.J. 268. 

Lefeber v. Goldin, 86 A2d 287, 17 
N.J.Super. 422—Hopper’s, Inc. v. 
Red Bank Airport, 83 A.2d 457, 15 
N.J.Super. 349—Bayuk v. Feldman, 
78 A2d 282, 11 N.J.Super. 317—Lud¬ 
low v. Dwyer, 65 A2d 74, 3 N.J. 
Super. 1. 

Jaccarino v. Factory Properties, 
40 A 2d 349, 132 N.J.Law 323—Ay d- 
elotte v. Metropolitan Life Ins. Co., 

II A. 2d 122, 124 N.J.Law 266— 
Stefus v. London & Lancashire In¬ 
demnity Co. of America, 166 A 339, 

III N.J.Law 6. 

Levy v. Passaic Arms, 160 A 509, 
111 N.J.Eq. 23. 

Weinberger v. Hilfman, 150 A. 
198, 8 N.J.Misc. 317. 

N.M.—Witherspoon v. Brummett, 176 
P.2d 187, 50 N.M. 303—Martinez v. 
Martinez, 157 P.2d 484, 49 N.M. 83. 
N.Y.—In re Hayes’ Will, 188 N.E. 716, 
263 N.Y. 219. 

Petition of Henry George School 
of Social Science, 145 N.Y.S.2d 342, 
286 App.Div. 1140—Kleinfeld v. K- 
D Lamp Co., 104 N.Y.S.2d 73, 278 
App.Div. 793—Smith v. Slimak, 214 
N.Y.S. 386, 215 App.Div. 637— 

Brown-Duffy-Goatskin Corporation 
v. Henkel, 207 N.Y.S. 357, 211 App. 
Div. 342—Bronner v. Walrath, 202 
N.Y.S. 577, 208 App.Div. 758—Wer¬ 
theimer v. New York Rys. Co., 164 
N.Y.S. 260, 177 App.Div. 448—Mul¬ 
lins v. Franz, 147 N.Y.S. 418, 162 
App.Div. 316. 

Bradish v. Skelly, 222 N.Y.S. 696, 
129 Misc. 545, affirmed 225 N.Y.S. 
797, 222 App.Div. 787. 

Caryl Realty Co. v. Reiss, 142 N. 
Y.S.2d 920—Bernstein v. Ginsburg, 
202 N.Y.S. 280—U. S. Fidelity* & 
Guaranty Co. v. Lesser, 171 N.Y.S. 
17. 

N.C.—Macon v. Murray, 81 S.E*2d 
126, 240 N.C. 116—Tomlins v. Cran- 
1 ford, 42 S.E^2d 10.0, ,227 N.C. 323— 

■ Ericson v. Erieson, 38 S.E.2d 517, 

, 226 3&C. 4J4—rWallace v. Longest, 

* . 37 S.B.2id 112, 2,26 N.C. 161—State 
! v. Morgan, 35 S.E.2d 621, 225 N.C. 

‘ V 5A9—North Carolina Utilities Com¬ 
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mission v. City of Kinston, 20 S.E. 
2d 322, 221 N.C. 359—State v. De- 
Joumette, 199 S.E. 920, 214 N.C. 575 
—Farmers Bank of Clayton v. Mc- 
Cullers, 190 S.E. 217, 211 N.C. 327 
—Goodman v. Goodman, 181 S.E. 
328, 208 N.C. 416—Union Cent. Life 
Ins. Co. v. Bullard, 178 S.E. 113, 
207 N.C. 652—State v. Ravensford 
Lumber Co., 175 S.E. 713, 207 N.C. 
47—Tucker v. Bank of Ashe, 167 S. 
E. 495, 204 N.C. 120—Dix v. Pruitt, 
138 S.E. 412, 194 N.C. 64—Daven¬ 
port v. Board of Education of Mc¬ 
Dowell County, 112 S.E. 246, 183 N. 
C. 570—Wilson v. Vreeland, 97 S.E. 
427, 176 N.C. 504—State v. Atlan¬ 
tic Coast Line R. Co., 62 S.E. 755, 
149 N.C. 470—Walton v. McKesson, 
7 S.E. 566, 101 N.C. 428. 

N.D.—State, for Benefit of Work¬ 
men’s Compensation Fund v. City of 
Williston, 8 N.W.2d 564, 72 N.D. 
486. 

Ohio.—Konigsberg v. Lamports Co.„ 
157 N.E. 477, 116 Ohio St. 640— 
Berkey Farmers' Mut. Telephone 
Co. v. Sylvania Home Telephone 
Co., 119 N.E. 140, 97 Ohio St. 67. 

Central Nat. Bank of Cleveland 
v. International Sales Co., 91 N.E. 
2d 532, 87 Ohio App. 207—Gaines- 
v. Coile, App., 40 N.E.2d 962—In re 
Heile, 29 N.E.2d 175, 65 Ohio App. 
45—Martin v. Cincinnati St. Ry. Co., 
22 N.E.2d 735, 61 Ohio App. 375— 
Johnston v. Hart, 22 N.E. 2d 557, 61 
Ohio App. 268—Steigert v. Steigert, 
13 N.E.2d 583, 57 Ohio App. 255— 
Angus v. .Etna Casualty & Surety 
Co., 177 N.E. 646, 39 Ohio App. 411 
—Dunham v. Mulby, 156 N.E. 608, 
24 Ohio App. 509. 

Dillon v. Carlisle Garment Co., 
26 Ohio Cir.Ct.,N.S., 109. 

Okl.—Miles v. Parkinson, 142 P.2d 
856, 193 Okl. 380—New York Life 
Ins. Co. v. Razzook, 61 P.2d 686, 178 
Okl. 57—Lillard v. Meisberger, 240- 
P. 1067, 113 Okl. 228—In re Wil¬ 
son’s Estate, 214 P. 113, 89 Okl. 97 
—Canafax v. Bank of Commerce of" 
McLoud, 184 P. 1014, 76 Okl. 289, 8 
A.L.R. 59—Thompson v. Huston, 
141 P. 441, 43 Okl. 147. 

Or.—Pfeifer v. A F. Lowes Lumber 
Co., 291 P.2d 744, 206 Or. 115—Tay¬ 
lor v. Grant, 281 P.2d 704, 204 Or. 
10—Sheppard v. Blitz, 163 P.2d 519, 
177 Or. 501—Barde v. Portland 
News Pub. Co., 26 P.2d 787, 145 Or. 
376, rehearing denied 28 P.2d 216, 
145 Or. 376—Reckard v. Ryan, 288. 
P. 1053, 133 Or. 108—Boise-Fay~ 
ette Lumber Co. v. Dominican Sis¬ 
ters of Ontario, 202 P. 554, 102 Or. 
314. 

Pa.—Heller v. Capital Bank & Trust 
Co. of Harrisburg, 198 A 298, 330- 
Pa. 174—Grebe v. Kligerman, 164 
A 796, 310 Pa. 60—National Guar¬ 
antee Credit Corporation v. Worth* 
& Co., 117 A 914, 274 Pa 148—Ap¬ 
peal of Pramuk, 95 A 326, 250 PA 
45 —Weaver v. Consumers’ Box. 
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Board & Paper Co., 92 A. 553, 246 
Pa. 438—Fortney v. Breon, 91 A. 
525, 245 Pa. 47. 

Goddard v. Armour & Co., 7 A.2d 
79, 136 Pa.Super. 158—Kohl v. Ly¬ 
ons, 189 A. 498, 125 Pa.Super. 347— 
Matovich v. Gradich, 187 A. 65, 163 
Pa.Super. 355—Homblower v. Aus¬ 
tin, 170 A. 358, 112 Pa.Super. 90. 

R. I.—Gardella v. Gardella, 146 A. 621, 
50 R.I. 210—MacKenzie & Shea v. 
Rhode Island Hospital Trust Co., 
122 A, 774, 45 R.I. 407. 

S. C.—Morris v. Donahue, 46 S.R2d 
664, 212 S.C. 122—Walters v. Kirk¬ 
wood, 40 S.E.2d 795, 209 S.C. 470— 
Burkhalter v. Odom, 189 S.E. 650, 
182 S.C. 391—In re Willcox, 169 S. 
E. 890, 170 S.C. 167—Bailey v. 
Smith, 128 S.E. 423, 132 S.C. 212. 

S.D.—State ex rel. Scott v. Rooney, 
275 N.W. 349, 65 S.D. 510—Wood v. 
McCain, 149 N.W. 426, 34 S.D. 544. 
Tenn.—Tennessee Cent. R. Co. v. Ted¬ 
der, 98 S.W.2d 307, 170 Tenn. 639. 

Tevis v. Proctor & Gamble Dis¬ 
tributing Co., 113 S.W.2d 64, 21 
Tenn.App. 494—Cosmopolitan Life 
Ins. Co. v. Woodward, 7 Tenn.App. 
394. 

Tex.—Texas & N. O. R. Co. v. Hayes, 
293 S.W.2d 484—Otis Elevator Co. 
v. Allen, 187 S.W.2d 657, 143 Tex. 
607—Stephens County v. J. N. Mc- 
Cammon, Inc., 52 S.W.2d 53, 122 
Tex. 148. 

Fielder v. Houston Oil Co., Com. 
App. r 210 S.W. 797. 

Leslie v. Houston Natural Gas 
Corp., Civ.App., 280 S.W.2d 353, er¬ 
ror refused no reversible error, cer¬ 
tiorari denied 77 S.Ct. 43, 352 U.S. 
829, 1 L.Ed.2d 50—Williams v. Bal¬ 
lard, Civ-App., 256 S.W.2d 978— 
Ramsey v. Polk County, Civ.App., 
256 S.W.2d 425—Phillips v. Reese, 
Civ.App., 256 S.W.2d 162, error re¬ 
fused no reversible error—Jones v. 
Willoughby, Civ.App., 245 S.W.2d 
341, reversed on other grounds 251 
S.W.2d 508, 151 Tex. 435—Gowan 
v. Reimers, Civ.App., 220 S.W.2d 
331, error refused no reversible er¬ 
ror—Pakan v. Pinkston, Civ.App., 
205 S.W.2d 650—West Texas Util¬ 
ities Co. v. Wills, Civ.App. f 164 S.W. 
2d 405—Vaughn v. Gulf Ins. Co., 
Civ.App., 151 S.W.2d 227—Dilbeck 
v. Norwood, Civ.App., 139 S.W.2d 
121—Donnell v. Talley, Civ.App., 
104 S.W.2d 920, error dismissed by 
agreement—Garvey v. Wood, Civ. 
App., 101 S.W.2d 288—Associated 
Indemnity Corporation v. Baker, 
Civ.App. f 76 S.W.2d 153—Karbach 
v. International Harvester Co. of 
America, Civ.App., 61 S.W.2d 864— 
Fidelity Union Casualty Co. v. 
State, Civ.App., 54 S.W.2d 1079— 
Scruggs v. McCart, Civ.App., 16 S. 
W.2d 973, reversed on other 
grounds McCart v. Scruggs, Com. 
App., 26 S.W.2d 173, modified on 
other grounds. Com.App., 28 S.W. 
2d 537—Queen Ins. Co. v/Galveston, 


H. & S. A. Ry. Co., Civ.App., 290 S. 
W. 286, affirmed, Com.App., 296 S. 
W. 484, affirmed, Com.App., 3 S.W. 
2d 419—Amason v. Harrigan Civ. 
App., 288 S.W. 566—Oklahoma Tool 
& Supply Co. v. Daniels, Civ.App., 
283 S.W. 217, reversed on other 
grounds, Com.App., 290 S.W. 727— 
Alvis v. John G. Harris Hardware 
& Furniture Co., Civ.App., 218 S.W. 
538—Beckham v. Munger Oil & 
Cotton Co., Civ.App., 209 S.W. 186, 
reversed on other grounds Munger 
Oil & Cotton Co. v. Beckham, Com. 
App., 228 S.W. 12S—Mills v. Frost 
Nat. Bank, Civ.App., 208 S.W. 698, 
error refused. 

Utah.—Brandley v. Lewis, 92 P.2d 
338, 97 Utah 217—Western Union 
Telegraph Co. v. Matthews, 280 P. 
729, 74 Utah 495—Van Cott v. Wall, 
178 P. 42, 53 Utah 282. 

Vt.—Francis v. London Guarantee & 
Accident Co., 138 A. 780, 100 Vt. 
425—Dailey v. Bond, 111 A. 394, 94 
Vt. 303. 

Va.—American-LaFrance & Foamite 
Industries v. Arlington County, 192 
S.E. 758, 169 Va. 1—Ames v. Amer¬ 
ican Nat. Bank of Portsmouth, 176 
S.E. 204—Cartos v. Hartford Acci¬ 
dent & Indemnity Co., 169 S.E. 594, 
160 Va. 505—People's Bank of 
Southampton v. Merchants’ & 
Farmers’ Bank, 147 S.E. 220, 152 
Va. 520—Stuart v. Johnson, 140 S. 

E. 269, 149 Va. 157—Paris v. Brown 
& Hooff, 129 S.E. 678, 143 Va. 896. 

Wash.—Tyree v. Gosa, 119 P.2d 926, 
11 Wash.2d 572—Lally v. Groves, 
63 P.2d 361, 188 Wash. 561—Warm¬ 
ing v. Hargis, 294 P. 248, 159 Wash. 
501—Dulien v. Schwartz, 290 P. 
834, 158 Wash. 218—West v. Keith, 
283 P. 198, 154 Wash. 682—Marsh 
v. West Fir Logging Co., 281 P. 
340, 154 Wash. 137—Merrick v. 

Neely, 255 P. 936, 143 Wash. 588- 
State v. Holmes, 234 P. 275, 133 
Wash. 543. 

W.Va.—Amherst Land Co. v. United 
Fuel Gas Co., 84 S.E.2d 225—Hart¬ 
man v. Corpening, 178 S.E. 430, 116 
W.Va. 31. 

Wis.—In re Guardianship of Sykora, 
74 N.W.2d 164, 271 Wis. 455—Diehl 
v. Heimann, 20 N.W.2d 556, 248 
Wis. 17—Appeal of Cichon, 278 N. 

' W. 1, 227 Wis. 62—In re Alley, 182 
N.W. 360, 174 Wis. 85. 

Wyo.—Casper Lodge No. 22, I. O. O. 

F. v. Corbridge, 286 P.2d 1047, 74 
Wyo. 244. 

4 C.J. p 39 note 1, p 112 note 47, p 
113 note 58, p 553 note 35—23 C.J. 
p 901 note 99—51 C.J. p 364 note 
67. 

Particular matters not considered be¬ 
cause not in the record 
<1) Instruments and documents 
generally. 

Ga.—Caldwell v. Commercial Inv. 
Discount, 24 S,E.2d 703, 69 Ga~A.pp. 
13. 

Ky.—Brotherhood of Locomotive 

1332 


4A C.J.S. 

Firemen and Enginemen v. Sears, 

10 S.W.2d 287, 225 Ky. 767. 

Md.—Rice v. Rice, 41 A.2d 371, 184 
Md. 403. 

Mo.—Columbia Nat. Life Ins. Co. v. 
Dubinsky, 160 S.W.2d 727, 349 Mo. 
299. 

Tenn.—Cosmopolitan Life Ins. Co. v. 

Woodward, 7 Tenn.App. 394. 

Tex.—Scruggs v. McCart, Civ.App., 
16 S.W.2d 973, reversed on other 
grounds McCart v. Scruggs, Com. 
App., 26 S.W.2d 173, modified on 
other grounds. Com.App., 28 S.W. 
2d 537. 

Utah.—Adamson v. Brockbank, 185 P. 
2d 264, 112 Utah 52. 

(2) Affidavits and papers. 

Me.—Foss v. Maine Potato Grower’s 
Exchange, 139 A. 85, 126 Me. 603. 
N.V.—S-M News Co. v. Simons, 110 
N.Y.S.2d 174, 279 App.Div. 364. 

(3) Alleged formula used by the 
legislature in arriving at distances 
within which cars traveling at speeds 
up to thirty miles an hour may be 
stopped. 

Cal.—Craig v. Boyes, 11 P.2d 673, 123 
C.A. 592. 

(4) Alleged oral agreement. 

Neb.—Bors v. McGowan, 68 N.W.2d 
596, 159 Neb. 790. 

(5) Certificate of stock. 

Ill.—Croft v. Beecher, 185 Ill.App. 
622. 

(6) Certified copy of undertaking 
furnished by clerk of court. 

Cal.—StofE v. Erken, 156 P. 1033, 172 
C. 481. 

(7) Citation issued from justice 
court. 

Tex.—Alvis v. John G. Harris Hard¬ 
ware & Furniture Co., Civ.App., 218 
S.W. 538. 

(S) Default. 

Cal.—Beck v. Barnes, 18 P.2d 749, 
129 C.A. 187. 

(9) Docket. 

Utah.—Western Union Telegraph Co. 
v. Matthews, 280 P. 729, 74 Utah 
495. 

(10) Events that occurred in trial 
court after appeal was taken. 

Kan.—State v. Waters, 178 P.2d 1012, 
162 Kan. 619. 

(11) Exhibit. 

Ky.—Harris v. Dennis, 248 S.W.2d 
420. 

N.Y.—Granville v. Ross, 84 N.Y.S.2d 
658, 274 App.Div. 491. 

(12) Foreign law. , 

Fla.—Kingston v. Quimby, 80 So.2d 
455. 

(13) Incompetence of party. 

Cal.—Wilson v. Davis, 81 P.2d 971, 

11 Cal.2d 761. 

(14) Journal entry. 

Ohio.—State v. Verzi, App., 134 N.E. 
2d 843. 

(15) Letter from presiding judge to 
counsel. 
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The appellate court can only take the record as 
it finds it, and cannot add thereto, 27 or go behind, 
beyond, or outside it; 28 and it will not prosecute an 


independent inquiry, 29 or indulge in surmise, con¬ 
jecture, speculation, or assumption as to matters 
not in the record, 30 or consider matters which lie in 


Vt.—Dailey v. Bond, 111 A. 394, 94 
Vt. 303. 

(16) Letters. 

Kan.—Southard v. Mutual Ben. 

Health & Acc. Ass’n of Omaha, 276 
P.2d 299, 177 Kan. 26. 

(17) Map or plat. 

Ill.—Elliott v. Atchison, T. & S. P. 

By. Co., 262 Ill.App. 466. 

Tex.—City of Mission v. Popplewell, 
294 S.W.2d 712. 

(18) Matters indicated at the trial 
in connection with a model of a ma¬ 
chine. 

Pa.—Fortney v. Breon, 91 A. 525, 245 
Pa. 47. 

(19) Matters involved in a prior 
trial or companion suit. 

Kan.—Shrout v. Bird, 9 P.2d 673, 135 
Kan. 218. 

Minn.—Stevens v. Minneapolis Fire 
Dept. Relief Ass’n, 17 N.W.2d 642, 
219 Minn. 276—Taylor v. Northern 
States Power Co., 264 N.W. 139, 196 
Minn. 22. 

Pa.—Weaver v. Consumers* Box 
Board & Paper Co., 92 A. 553, 246 
Pa. 438. 

(20) Negotiations after trial. 

Cal.—Py v. Pleitner, 161 P.2d 393, 70 

C.A.2d 576. 

(21) Note. 

Va.—Ames v. American Nat. Bank 
of Portsmouth, 176 S.E. 204, 163 
Va. 1. 

(22) Occurrences at trial. 

Mont.—Rumsey v. Spratt, 255 P. 5, 
79 Mont. 158. 

(23) Orders not in printed record. 
N.Y.—Jamison v. Henry F. Raab, 

Inc., 129 N.Y.S.2d 522, 283 App.Div. 
884, motion denied 121 N.E.2d 630, 
307 N.Y. 807, affirmed 125 N.E.2d 
863, 308 N.Y. 802. 

(24) Ordinance. 

Cal.—Higbee v. La Salle, App., 303 P. 
2d 65—MacLean v. City and County 
of San Francisco, 273 P.2d 698, 127 
C.A.2d 263. 

Mo.—Kroell v. Lutz, App., 236 S.W. 

424. 

Wyo.—Sowers v. Corthell, 240 P.2d 
891, 69 Wyo. 215. 

(25) Papers. 

Vt.—Francis v. London Guarantee & 
Accident Co., 138 A. 780, 100 Vt 

425. 

(26) Poll of jury. 

Okl.—Fletcher v. Allen, 167 P.2d 452, 
195 Okl. 307. 

(27) Preliminary memorandum. 

Cal.—Agdeppa v. Glougie, 162 P.2d 

944, 71 C.A.2d 463. 

(28) Remarks made or theories ex¬ 
ploited in the lower court. 

Me.—Stearns v. Smith, 99 A.2d 340, 
149 Me. 127. 


Mont.—Heavey v. Laden, 170 P. 947, 
54 Mont. 421. 

(29) Satisfaction of judgment. 

N.Y.—Fitzgerald Bros. Brewing Co. 

v. 825 Broadway Restaurant, 20 N. 
Y.S.2d 192, 259 App.Div. 643. 

(30) Textbook on medicine. 

Miss.—Brotherhood of R. R. Train¬ 
men Ins. Dept. v. McLemore, 89 So. 
2d 629. 

(31) What view of premises dis¬ 
closed to trial court. 

Iowa.—De Viney v. Hughes, 55 N.W. 
2d 478, 243 Iowa 1388. 

(32) Cases dealing with other mat¬ 
ters are to be found in 4 C.J. p 553 
note 35 [a]-[d]. 

Where record revealed that appel¬ 
lant’s motion had been filed with trial 
court and that trial court gave ap¬ 
pellant everything sought by such 
motion, it could not be successfully 
contended that record failed to show 
the motion had been presented to 
court or had been ruled on. 

Kan.—Hawkins v. Wilson, 257 P.2d 
1110, 174 Kan. 602. 

Appeal from probate 

An appeal from the probate court 
to the court of common pleas on 
question of law and fact can be had 
only when a record has not been tak¬ 
en at the hearing so that a bill of ex¬ 
ceptions or a complete record may be 
prepared, and, where record was tak¬ 
en and a complete bill of exceptions 
was filed in probate court, appeal is 
properly dismissed. 

Ohio.—In re Schneider’s Estate, 72 N. 
E.2d 904, 81 Ohio App. 233—In re 
Long’s Estate, 64 N.E.2d 261, 76 
Ohio App. 321—In re Habant's 
Guardianship, 24 N.E.2d 833, 62 
Ohio App. 522. 

27- Ark.—Klingensmith v. Logan 
County, 171 S.W. 1191, 116 Ark. 
65. 

Ind.—Ideal Laundry & Dry Cleaning 
Co. v. Mackowiak, 143 N.E. 614, 83 
Ind.App. 1. 

Iowa.—McMains v. Cunningham, 254 
N.W. 830. 

Mo.—In re McMenamy’s Guardian¬ 
ship, 270 S.W. 662, 307 Mo. 98. 

McNabb v. Payne, App., 280 S. 
W.2d 864. 

Tex.—North Texas Building & Loan 
Ass’n v. Pyeatt, Civ.App., 87 S.W. 
2d 491, error refused. 

Utah.—Mary Jane Stevens Co. v. 
Foley, 248 P. 815, 67 Utah 578. 

28. Ala.—White v. State, 81 So.2d 
267, 262 Ala. 694. 

Ariz.—Colvin v. Weigold, 234 P. 555, 
27 Ariz. 569. 

Cal.—Evarts v. Myers, 245 P.2d 1119, 
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112 C.A.2d 210—Price v. Price, 194 
P.2d 101, 83 C.A.2d 732—Cutts v. 
Tinning, 184 P.2d 171, 81 C.A.2d 
423. 

Colo.—Manzanares v. People, for 
Use of Town of Center, 190 P.2d 
582, 117 Colo. 466—Hurt v. New- 
myer, 265 P. 693, 83 Colo. 343. 
Conn.—Bucchi v. Gleason, 74 A.2d 
212, 137 Conn. 25. 

Fla.—Jacques v. Wellington Corpo¬ 
ration, 183 So. 718, 134 Fla. 211. 
Ind.—Wayne "Works v. Hicks Body 
Co., 55 N.E.2d 382, 115 Ind.App. 10. 
Kan.—Steck v. City of Wichita, 295 
P.2d 1068, 179 Kan. 305—In re 
Gereke’s Estate, 195 P.2d 323, 165 
Kan. 249—Herd v. Chambers, 122 
P.2d 784, 155 Kan. 55. 

Ky.—Steinke v. North Vernon Lum¬ 
ber Co., 227 S.W. 274, 190 Ky. 231. 
La.—First State Bank & Trust Co. 
v. Graziano, 120 So. 223, 9 La.App. 
726—Bailey v. Texas & P. R. Co., 
1 La.App. 233. 

Me.—Perlin v. Rosen, 164 A. 625, 
131 Me. 481—Frost v. C. W. Cone 
Taxi & Livery Co., 139 A. 227, 126 
Me. 409—Foss v. Maine Potato 
Growers’ Exchange, 139 A. 85, 126 
Me 603—Franklin Motor Car Co. v. 
Hamilton, 92 A. 1001, 113 Me. 63. 
Mass.—Macera v. Mancini, 99 N.E. 2d 
869, 327 Mass. 616. 

Mich.—In re George L. Nadell & Co., 
292 N.W. 684, 294 Mich. 150. 

Mo.—Dawson v. Dawson, 145 S.W. 
2d 436, 235 Mo.App. 736—Robinson 
v. Chicago, B. & Q. R. Co., App., 

38 S.W.2d 514. 

N.M.—Otero v. Dietz, 37 P.2d 1110, 

39 N.M. 1. 

N.Y.—Paul v. Consolidated Fire¬ 
works Co. of America, 163 N.Y.S. 
953, 177 App.Div. 85. 

N.C.—Town of Newton v. State 
Highway Commission of North 
Carolina, 134 S.E. 483, 192 N.C. 
834. 

Ohio.—Workman v. Green Cab Co., 
163 N.E. 506, 29 Ohio App. 349. 
Or.—Pfeifer v. A. F. Lowes Lumber 
Co., 291 P.2d 744, 206 Or. 115— 
Taylor v. Grant, 281 P.2d 704, 
204 Or. 10. 

S.D.—Wood v. McCain, 149 N.W. 426, 
34 S.D. 544. 

29. Cal.—Philbrook v. Randall, 231 
P. 739, 195 C. 95. 

Ill.—Biggs v. Peoria & P. U. Ry. 

Co., 182 Ill.App. 613. 

Wash.—Silvam v. Benson, 145 P. 
175, S3 Wash. 271. 

30- Ala.—F e d e r a 1 Intermediate 

Credit Bank of New Orleans v. 
Faulk, 154 So. 606, 228 Ala. 621. 
Ill.—Springer v. Yellow Cab Co., 
65 N.E.2d 482, 328 Ill.App. 354. 
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the imagination or apprehension of court or coun¬ 
sel. 30 - 5 The sole question which such court is re¬ 
quired to determine is -whether the judgment which 
is the subject of review is a legitimate conclusion 
from the premises which the record contains. 31 


§ 1207. Matters Improperly Included 

A matter will not be considered by the appellate court, 
although it may appear in the record, if it is not properly 
there. 

Although matters may appear in the record, they 
will not be considered by the appellate court if they 
are not properly there, 32 and, as appears in § 1132,. 


Ind.—Norling v. Bailey, 98 N.E.2d 
513, 121 lnd.App. 457, rehearing 
denied 99 N.E.2d 439, 121 lnd.App. 
457. 

Iowa.—Eno v. Adair County Mut. 
Ins. Ass’n, 294 N.W. 323, 229 Iowa 
249. 

Me.—Moores v. Inhabitants of Town 
of Springfield, 64 A.2d 569, 144 Me. 
54, 16 A.L.R.2d 502. 

Mo.—Fred Wolferman, Inc., v. Root, 
204 S.W.2d 733, 356 Mo. 976, 174 
A.L.R. 585, certiorari denied 68 S. 
Ct 608, 333 U.S. 837, 92 L.Ed. 1122. 

Eyrmg v. Kansas City Life Ins. 
Co., App., 129 S.W.2d 1086, 234 Mo. 
App. 328. 

N.Y\—Lafayette Shop v. Auerbach, 
175 N.Y.S. 133. 

Tex.—Pfeuffer v. Haas, Civ.App. 

55 S.W.2d 111—Beasley v. Faust, 
Civ.App., 217 S.W. 179. 

30.5 Ill.—Nordhaus v. Marek, 45 N. 
E.2d 993, 317 Ill.App. 351. 

31. U.S.—Claasen v. U. S., N.Y., 142 
U.S. 140, 12 S.Ct. 169, 35 L.Ed. 
966. 

4 C.J. p 554 note 36. 

32. Ala.—Smith v. Orr, 7 So.2d 294, 
242 Ala. 566—Dement v. Central 
of Georgia Ry. Co., 80 So. 882, 
202 Ala. 498. 

Ariz.—Joslin v. Stewart, 238 P. 390, 
28 Ariz. 585. 

Ark.—Woodruff v. Dickinson, 135 S. 

W.2d 667, 199 Ark. 663. 

Cal.—Tarvin v. Davey, 133 P.2d 844, 

56 C.A.2d 846—Witt man v. Witt- 
man, 89 P.2d 419, 32 C.A.2d 184— 
First Nat. Bank v. Stansbury, 5 P. 
2d 13, 118 C.A. 80. 

Ga.—Kunkel v. Tippins, 108 S.E 46, 
151 Ga. 708—Overstreet v. Over- 
street, 87 S.E. 27, 144 Ga. 294. 

Ill.—Stoltze v. Stoltze, 66 N.E.2d 424, 
393 Ill. 433. 

Werner v. Illinois Cent. R. Co., 
33 N.E.2d 121, 309 Ill.App. 292, 
reversed on other grounds 42 N.E. 
2d 82, 379 Ill. 559—Schoettker v. 
Grand Lodge, A. O. U. W. of Illi¬ 
nois, 214 Ill.App. 143. 

Ind.—Brown v. Stapleton, 24 N.E.2d 
909, 216 Ind. 387. 

Ideal Laundry & Dry Cleaning 
Co. v. Mackowiak, 143 N.E. 614, 83 
Ind.App. 1—Williams v. Pitts¬ 
burgh, C., C. & St. L. Ry. Co., 120 
N.E. 46, 68 Ind.App. 93—National 
Live Stock Ins. Co. v. Owens, 113 
N.E. 1024, 63 Ind.App. 70—Terre 
Haute, I. & E. Traction Co. v. 
Hunter. Ill N.E. 344. 62 Ind.App. 
.399. 


La.—Stout v. Henderson, 102 So. 193, 
157 La. 169. 

City of Gretna v. Gosserand, 
App, 181 So. 214. 

Me.—State v. Holland, 134 A. 801, 
125 Me. 526. 

Md.—Boggs v. Dundalk Realty Co., 
104 A. 45, 132 Md. 476. 

Mass.—Boston Consol. Gas Co. v. 
Department of Public Utilities, 106 
N.E.2d 6S4, 329 Mass. 124—Joyner 
v. Lenox Sav. Bank, 76 N.E.2d 
169, 322 Mass. 46. 

Mich.—Singer v. Hoffman Cake Co., 
275 N.W. 177, 281 Mich. 371. 
Mo.—Key v. Key, App., 93 S.W.2d 
256. 

Neb.—Olsen v. Grosshans, 71 N.W.2d 
90, 160 Neb. 543. 

Nev.—Robison v. Mathis, 234 P. 690, 
49 Nev. 35. 

N.D.—Otto Gas Engine Works v. 

Knerr, 73 N.W. 87, 7 N.D. 195. 
Okl.—Wade v. Hope, 231 P. 501. 

Pa.—Pennsylvania Knitting Mills 
Corporation v. Bayard, 134 A. 397, 
287 Pa. 216. 

Tenn.—Koehn v. Hooper, 246 S.W.2d 
68, 193 Tenn. 417. 

Central Produce Co. v. General 
Cab Co. of Nashville, 129 S.W.2d 
1117, 23 Tenn.App. 209—Gregory v. 
Guinn, 4 Tenn.App. 10. 

Tex.—Jefferson Cotton Oil & Fer¬ 
tilizer Co. v. Pridgen & Congleton, 
Civ.App., 172 S.W. 739. 

Utah.—U. S. Building & Loan Ass’n 
v. Midvale Home Finance Corpora¬ 
tion, 44 P.2d 1090, 86 Utah 506, 
rehearing denied 46 P.2d 672, 86 
Utah 522—Walker v. Skliris, 98 
P. 114, 34 Utah 353. 

Wash.—In re Young’s Estate, 244 P. 
2d 1165, 40 Wash.2d 582—Sunset 
Oil Co. v. Vertner, 208 P.2d 906, 
34 Wash. 2d 268. 

4 C.J. p 554 note 37. 

particular matters not considered be¬ 
cause improperly included. 

(1) Affidavits and documents. 

Ga.—Kunkel v. Tippins, 108 S.E. 46, 
151 Ga. 708—Overstreet v. Over- 
street, 87 S.E. 27, 144 Ga. 294. 

Caldwell v. Commercial Inv. 
Discount, 24 S.E.2d 703, 69 Ga.App. 
13. 

(2) Amended bill improperly in 
record because filed without leave. 
Md.—Boggs v. Dundalk Realty Co., 

104 A. 45, 132 Md. 476. 

(3) Assignments of error. 

N.C.—Russos v. Bailey, 47 S.E.2d 
22, 228 N.C. 783. 
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(4) Conclusions of the clerk. 

Ill.—Schoettker v. Grand Lodge, A. 
O. U. W. of Illinois, 214 Ill.App. 
143. 

(5) Copies of divorce libel and 
decree mistakenly printed in record 
on appeal from adoption decree. 
Mass.—Broman v. Byrne, 78 N.E.2d 

616, 322 Mass. 578. 

(6) Improper evidence. 

N.D.—Otto Gas Engine Works v. 
Knerr, 73 N.W. 87, 7 N.D. 195. 

(7) Instructions. 

III.—Seeden v. Kolarik, 112 N.E.2d 
514, 350 Ill.App. 238. 

Ind.—Williams v. Pittsburgh, C., Ct 
& St. L. Ry. Co., 120 N.E. 46, 68 
Ind.App. 93. 

4 C.J. p 554 note 37 [dj. 

(8) Interrogatories. 

Ind.—Terre Haute, I. & E. Traction 
Co. v. Hunter, 111 N.E 344, 62 
Ind.App. 399. 

(9) Italics or parenthetical re¬ 
marks by way of argument. 

Ind.—Fardy v. Mayerstein, 47 N.E2d 
315, 221 Ind. 339, rehearing denied 
47 N.E.2d 966, 221 Ind. 339. 

(10) Notice of motion to strike 
portion of answer. 

Nev.—Robison v. Mathis, 234 P. 690, 
49 Nev. 35. 

(11) Record of another case. 

Tenn.—Gregory v. Guinn, 4 Tenn. 

App. 10. 

(12) Reporter's notes of objections 
to charge. 

Tex.—Jefferson Cotton Oil & Fertili¬ 
zer Co. v. Pridgen & Congleton, 
Civ.App., 172 S.W. 739. 

(13) Supplemental and amended 
petition filed after issue was joined 
and without permission of court. 
La.—Martino v. Fairburn, App., 71 

So.2d 358. 

(14) Unsupported statement in 
motion for new trial. 

Tenn.—Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 575, 26 Tenn. 
App. 564. 

(15) For other matters see 4 C.J. 
p 554 note 37 [a]-[cj. 

Copying into record 

(1) A circuit court’s ruling in re¬ 
jecting an amended petition tendered 
by plaintiff cannot be reviewed, 
where it was not made part of the 
record by bill of exceptions or other¬ 
wise, although the clerk took it upon 
himself to copy it into the record. 
Ky„—rGrigsby v. Smith, 192 S.W. 
856, 174 Ky. 819. 
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such matters will be stricken. Accordingly, the ap¬ 
pellate court will disregard matters which are not 
properly a part of the record because they were 
not called to the attention of, or considered by, the 
trial court, 33 or a recital in the record proper of 
matters which can be incorporated in the record 
only by a bill of exceptions, which has not been 
made. 34 

While technically, a minute order included in the 
clerk’s transcript on a judgment roll appeal is not 
a part of the judgment roll, the appellate court may 
consider it on a motion to dismiss the appeal on the 
ground that the judgment was a consent judgment 
where the certificate of the clerk and the trial judge 
certifies as to the correctness of the minute or¬ 
der. 34 * 5 


APPEAL & ERROR §§ 1207-1208 

§ 1208. - Including Matters in Bill of 

Exceptions Which Should Go into 
Record Proper 

Matters belonging in the record proper but appearing 
only in the bill of exceptions will not be considered by 
the appellate court. 

As discussed elsewhere, matters which are a part 
of the record proper cannot properly be shown in a 
bill of exceptions, as considered supra § 818, the 
sole office and purpose of such a bill being to bring 
into the record on appeal matters which would not 
otherwise be included therein, supra § 804. Be¬ 
cause of this it is usually held that the appellate 
court will not consider matters which belong in the 
record proper, but appear only in the bill of ex¬ 
ceptions, 35 although it is otherwise with respect to 


(2) A pleading tendered and not 
filed or made a part of the record 
by order of court cannot be con¬ 
sidered, although copied into the 
record by the clerk. 

Ky.—Commonwealth v. Pittsburg, C., 
C. & St. L. Ry. Co., 174 S.W. 29, 
16.3 Ky. 645. 

(3) Making matter part of record 
by copying it therein see supra § 
730. 

4 C.J. p 554 note 37 [d]. 

Matters improperly included in tran¬ 
script 

(1) Matter appearing in the tran¬ 
script, but not made a part of the 
record by order of court or bill of 
exceptions, cannot be considered. 

Ky.—Catlett v. Shouse’s Ex’r, 197 S. 

W. .441, 176 Ky. 791. 

(2) The transcript of papers filed 
in the district court of a county dif¬ 
ferent from the one entering the 
judgment appealed from is not prop¬ 
erly a part of the transcript in the 
case, and cannot be looked to. 

Tex.—Red Gin Co. v. Alien-Morrow 
Co., Civ.App., 52 S.W.2d 294. 

(3) An insurer claiming as in¬ 
sured's assignee on appeal cannot 
show assignment by a paper inject¬ 
ed into the transcript, but executed 
five months after the trial court’s 
fi n al action as properly reflecting 
any part of the proceedings below. 
Tex.—Queen Ins. Co. v. Galveston, 

H. & S. A. Ry. Co., Civ.App., 290 
S.W. 286, affirmed, Oom.App., 296 
S.W. 484, affirmed, Com.App., 3 
S.W. 2d 419. 

(4) Where the original petition is 
lost, a copy thereof which is not 

. filed.is without verity and cannot be 
considered on a'ppe&l as a P ar t of 
the record, although copied into the 
transcript. 

Tex.—Watson Co,, ’ “Builders, v. 

• Bleeker, Ciy.App., 285. S.W. 637. 

(5) An affidavit .filed by. appel¬ 
lant's attorney setting forth certain 


statements made by the trial judge, 
although in the clerk’s transcript, 
will be disregarded. 

Cal.—Ferguson v. Green, 278 P. 1058, 
99 C.A. 641. 

(6) The court of civil appeals 
must consider the trial court’s fact 
findings, setting forth orders made 
on the trial docket, but not entered 
in the court’s minutes, although no¬ 
tations of such orders are improper¬ 
ly included in the transcript. 

Tex.—Hudgins v. T. B. Meeks Co., 
Civ.App., 1 S.W.2d 681. 

(7) It has been held that any por¬ 
tion of a record contained in a tran¬ 
script transmitted to the appellate 
court, which is material to a clear 
understanding of the errors com¬ 
plained of, will be considered, al¬ 
though opjjt up by the clerk without 
authority. 

Ga.—Tift on, etc., R. Co. v. Chastain, 
50 S.E. 105, 122 Ga. 250. 

4 C.J. p 555 note 40. 

(8) incorporation in transcript of 
papers not of record see supra § 
1043. 

33. Miss.—Moore v. White, 137 So. 
99, 161 Miss. 390. 

4 C.J. p 555 note 39. 

34. Colo.—Nash v. Gurley, 3 P.2d 
791, 89 Colo. 418. 

Mo.—Parkyne v. Churchill, 151 S.W. 
446, 246 Mo. 109. 

Bruner v. Stevenson, App., 73 
S.W.2d 413. 

4 C.J. p ,557 note 45. 

Motion, for new trial cannot be 
used to bring up on the record mat¬ 
ters which should appear in the bill 
of exceptions. 

Ark.—Buschow Lumber Co. v. Ellis, 
105 S.W.2d 531, 194 Ark. 104. 

Ohio.—Booth v. Krouse, 65 N.E.2d 89, 
78 Ohio App. 461. 

345 Cal.—Robertson v. Maroevich, 
109 P.2d 708, 42 OA.2d 610. 

35 . AJa.—Inter-Ocean Casualty Ca 
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v. Banks, 12 So.2d 570, 31 Ala.App. 
103. 

Ark.—City of Monti cello v. Kimbro, 
176 S.W.2d 152, 206 Ark. 503—Hall 
v. Hammett, 228 S.W. 384, 148 Ark. 
654. 

Fla.—Southard v. Johnson, 158 So. 
169, 117 Fla. 666, rehearing denied 
160 So. 2, 118 Fla. 713—Morgan v. 
Marshall, 82 So. 609, 78 Fla. 59. 

Ill.—People v. Brewerton Coal Co., 
253 Ill.App. 414. 

Mo.—Pennewell v. Pennewell, 204 S. 
W. 183—Tracy v. Tracy, 201 S.W. 
902—Wilson v. Reed, 193 S.W. 819, 
270 Mo. 400—Case v. Carland, 175 
S.W. 200, 264 Mo. 463. 

Scofield v. American Mut. Ins. 
Co., 52 S.W.2d 205, 227 Mo.App. 166 
—Underwood v. Murphy, App., 286 
S.W. 123—Goben v. Quincy, O. & 
K. C. R. Co., App., 265 S.W. 850— 
Orr v. Russell, App., 240 S.W. 1096 
—Houston v. Mahoney, App., 209 
S.W. 565—Pippert v. Cook, App., 
203 S.W. 236. 

S.C.—Holden v. Cantrell, 84 S.E. 826, 
100 S.C. 265. 

Tex.—Gulf Paving Co. v. Lofstedt, 
188 S.W.2d 155, 144 Tex. 17. 

Koenig v. Grand Lodge of Order 
of Sons of Herman, Civ.App., 148 
S.W.2d 222, error dismissed, judg- 

• ment correct—National Union Fire 
Ins. Co. v. Wallace, Civ.App., 118 
S.W.2d 609—Lamb v. Bonds & Dil¬ 
lard Drilling Corp., Civ.App., 107 
S.W.2d 500—Throckmorton County 
v. Thompson, Civ.App., 96 S.W.2d 
826, reversed on other grounds 115 
S.W.2d 1102, 131 Tex. 543—Mer¬ 
rick v. Street, Civ.App., 91 S.W.2d 
851, error refused—Webster v. 
Isbell, Civ.App., 71 S.W. 2d 342, 
reversed on other grounds 100 ** 
W.2d 350, 128 Tex. 626—Texas 
Employers’ Ins. Ass*n v. Palmer, 
Civ.App., 66 S.W.2d 454—Holt v. 
Wilson, Civ.App., 55 S.W.2d 580 
—Reilly v. Birmingham, Civ-App., 
53 S.W.2d 825—Baker Co. v. Tor- 



4A C.J.S. 


§§ 1208-1209 APPEAL & ERROR 

matters which a statute permits to be shown either 
in the record proper or by the bill of exceptions. 36 

Under the above rule the action of the trial court 
on the pleadings which are a part of the record 
proper cannot ordinarily be reviewed where they are 
recited only in a bill of exceptions, 37 but it has been 
held that a motion for a new trial which improper¬ 
ly appears in a bill of exceptions will be considered 
to avoid unnecessary delay. 38 

Where the papers constituting the judgment roll 
are embraced in the bill of exceptions, they are en¬ 
titled to be considered as though filed in the case as 


a separate document. 38 * 5 

§ 1209. Matters Appearing Otherwise Than 
by Record 

An appellate court will not ordinarily consider matters 
not actually and properly made a part of the record and 
shown therein, although they otherwise appear or are 
shown. 

Under the general rule, stated supra § 1206, the 
appellate court will not ordinarily consider matters, 
not actually and properly made a part of the rec¬ 
ord, and shown therein, although they otherwise ap¬ 
pear or are shown. 39 Application of this rule usually 


pin. Civ.App., 53 S.W.2d 154—Jen¬ 
kins v. Jenkins. Civ.App., 50 S.W. 
2d 341—Abernathy v. Adoue, Civ. 
App., 49 S.W.2d 476—Ineeda Laun¬ 
dry v. Newton, Civ.App., 33 S.W. 
2d 208—Lerer v. Raines, Civ.App. f 
27 S.W.2d 621—Epting v. Nees, 
Civ.App., 25 S.W.2d 717—Interna¬ 
tional-Great Northern Ry. Co. v. 
Straub. Civ.App., 7 S.W.2d 112- 
Gulf, C. & S. F. Ry. Co. v. Wood- 
ley, Civ.App., 2 S.W.2d 470—South¬ 
ern Casualty Co. v. Morgan, Civ. 
App., 299 S.W. 476—Oklahoma 
Tool & Supply Co. v. Daniels, Civ. 
App., 2?6 S.W. 631—Jackson v. E. 
L. Rice & Co., Civ.App., 295 S.W. 
352—W. R. Pickering Lumber Co. 
v. Bussey, Civ.App., 294 S.W. 665— 
Hansen v. City of Stamford, Civ. 
App., 293 S.W. 913-^T. C. Stout 
Lumber Co. v. Mouton, Civ.App., 
293 S.W. 688—Southern Casualty 
Co. v. Welch Motor Co., Civ.App., 
291 S.W. 272—Cohen v. Hill, Civ. 
App., 286 S.W. 661—McBuraett v 
Smith & McCall in, Civ.App., 286 
S.W. 599—Mead v. King, Civ.App., 
285 S.W. 832—Newton County v. 
Ellis, Civ.App., 285 S.W. 691— 
Humble Oil & Refining Co. v. 
Woods, Civ.App., 277 S.W. 152, re¬ 
versed on other grounds Humble 
Oil & Refining Co. v. Wood, Com. 
App., 292 S.W. 200, and rehearing 
denied, Com.App., 294 S.W. 197— 
Meadows & Co. v. Turner, Civ. 
App., 270 S.W. 899—Hall v. Wil¬ 
liams & Ellis, Civ.App., 267 S.W. 
520—Willis v, Graf, Civ.App., 2?7 
S.W. 664—Simmons v. Simmons, 
Civ.App., 256 S.W. 314—Finklea v. 
First State Bank of Joaquin, Civ. 
App., 247 S.W. 320—Wichita Falls, 
R. & F. W. R. Co. v. Mendoza, Civ. 
App., 240 S.W. 570. 

4 C.J. p 556 note 43. 

Hot fatal 

It has been held, however, that 
the improper placing in the bill of 
exceptions only of matters which 
should appear in the record proper 
is not fatal. 

Mo. —B. F. Goodrich Rubber Co. v. 
Bennett, 281 S.W. 75, 222 Mo.App. 
510. 


Particular matters to which, rule ap¬ 
plies 

(1) Matters connected with a mo¬ 
tion for a new trial. 

Fla—Southard v. Johnson, 158 So. 
169, 117 Fla. 666, rehearing denied 
160 So. 2, 118 Fla 713. 

Mo.—Pennewell v. Pennewell, 204 S. 
W. 183—Wilson v. Reed, 193 S.W. 
819, 270 Mo. 400—Case v. Carland, 
175 S.W. 200, 264 Mo. 463. 

4 C.J. p 556 note 43 [b]. 

(2) Application for continuance 
and ruling thereon. 

Mo.—Scofield v. American Mut. Ins. 
Co., 52 S.W.2d 205, 227 Mo.App. 
166. 

(3) Judgment or ruling required 
to be part of record. 

Tex.—Webster v. Isbell, Civ.App., 71 
S.W.2d 342—Holt v. Wilson, Civ. 
App., 55 S.W.2d 580—Reilly v. 
Birmingham, Civ.App., 53 S.W.2d 
825—Baker Co. v. Turpin, Civ.App., 
53 S.W.2d 154—Jenkins v. Jenkins, 
Civ. App., 50 S.W.2d 341—Ineeda 
Laundry v. Newton, Civ.App., 33 
S.W.2d 208—Epting v. Nees, Civ. 
App., 25 S.W.2d 717—Southern 
Casualty Co. v. Morgan, Civ.App., 
299 S.W. 476—Oklahoma Tool & 
Supply Co. v, Daniels, Civ.App., 
296 S.W. 631—Jackson v. E. L. j 
Rice & Co., Civ.App., 295 S.W. j 
352—J. C. Stout Lumber Co. v. 
Mouton, Civ.App., 293 S.W. 688— 
Meadows & Co. v. Turner, Civ. j 
App., 270 S.W. 899—Hall v. Wil- | 
liams & Ellis, Civ.App„ 267 S.W. 
520. 

(4) Motion to set aside an execu¬ 
tion and judgment because of ille¬ 
gality. 

Fla—Morgan v. Marshall, 82 So. 
609, 78 Fla 59. 

Scope and contents of record proper 
see supra §§ 729-784. 

36. Ala—Protective Life Ins. Co. v. 
Wallace, 161 So. 256, 230 Ala 338 
—Sloss-Sheffield Steel & Iron Co. v. 
Yancey, 80 So. 842, 202 Ala 458— 
Louisville & N. R. Co. v. Phillips, 
80 So. 790, 202 Ala 502—Pan 

American Life Ins. Co. v. Carter, 
80 So. 75, 202 Ala 237—Ex parte 
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Mobile Light & R Co., 78 So. 399, 
201 Ala. 493. 

Inter-Ocean Casualty Co. v. 
Banks, 12 So.2d 570, 31 AlaApp. 
103—Wilson v. Ratcliff, 80 So. 
623, 16 AlaApp. 619—Bynum v. 
Terry, 77 So. 929, 16 AlaApp. 335 
—Southern Ry. Co. v. Propst & 
Duckworth, 76 So. 470, 16 AlaApp. 
186. 

37. Fla—Southard v. Johnson, 158 
So. 169, 117 Fla 666, rehearing de¬ 
nied 160 So. 2, 118 Fla 713. 

4 C.J. p 557 note 44. 

38. Ark.—East v. Southern Cotton 
Oil Co., 190 S.W. 658, 126 Ark. 
462. 

38.5 Nev.—Taylor v. Taylor, 84 P. 
2d 709, 59 Nev. 67—Taylor v. 

Taylor, 45 P.2d 603, 56 Nev. 100. 

39. Ala.—Lindsey v. Barton, 70 So. 
2d 633, 260 Ala 419. 

Ariz.—Colvin v. Weigold, 234 P. 555, 
27 Ariz. 569. 

Ark.—Edwards v. Jones, 123 S.W. 

2d 286, 197 Ark. 229. 

Cal.—Miller v. Brown, 289 P.2d 572, 
136 C.A.2d 763—Armstrong y. Rau, 
236 P. 937, 72 C.A. 288—Fugazi v. 
Kelly, 204 P. 866, 56 C.A. 244. 
Fla—Kelley v. Kelley, 75 So.2d 191 
—Atlas Land Corporation v. Nor¬ 
man, 156 So. 885, 116 Fla 800. 

Ga—Kinney v. Mayor of City of 
Milledgeville, 196 S.E. 467, 185 Ga 
866 . 

Terrell v. Forest Park Consol. 
School Dist., 165 S.E. 757, 45 Ga 
App. 713. 

Idaho.—Athey v. Oregon Short Line 
R. Co., 165 P. 1116, 30 Idaho 318. 
Ill.—Smith v. Farmers’ State Bank 
of Alto Pass, 64 N.E.2d 879, 392 
Ilk 456. 

Washingtonian Home of Chica¬ 
go v. Van Meter, 18 N.E.2d 81, 297 
Ill.App. 591—McNaught v. Davis, 
229 Ill.App. 253. 

IncL—Scott v. Kell, App., 137 N.E.2d 
449. 

Kan.—Cassell v. Cassell, 166 P.2d 
669, 161 Kan. 72—Frasure v. Ran¬ 
ey, 215 P. 1113, 113 Kan. 626— 
Wenzel v. Lysle Milling Co., 214 
P. 406, 113 Kan. 338. 
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prevents the consideration of documents, instru- i made a part of, a brief, but not otherwise appear- 
ments, exhibits, and other materials attached to, or | mg in the record, 40 unless they are presented and 


Ky.—Rhoads v. Garrison, 239 S.W. 
2d 78. 

La.—Wunderlich v. New Orleans Ry. 

& Light Co., 79 So. 80, 143 La. 626. 
Md.—McNally v. Moser, 122 A.2d 555, 
210 Md. 127. 

Mass.—Damon v. Damon, 44 N.E.2d 
657, 312 Mass. 268, 143 A.L.R. 463. 
Miss.—Alexander v. Hancock, 164 So. 
772, 174 Miss. 482, error overruled 
165 So. 126, 174 Miss. 482. 

Mo.—Brown v. Stroeter, App., 263 
S.W.2d 458. 

N. J.—Lang v. Morgan’s Home Equip¬ 
ment Corp., 78 A. 2d 705, 6 N.J. 333. 
N.C.—Holden v. Holden, 95 S.E.2d 
118, 245 N.C. 1. 

Ohio.—Gaines v. Coile, App., 40 N.E. 
2d 962. 

Okl.—Wolfe v. North, 78 P.2d 674, 
182 Okl. 520. 

Or.—McCargar & McKay v. Federal 
Securities Co., 284 P. 179, 134 Or. 
342, rehearing denied 293 P. 595, 
134 Or. 342. 

Tex.—Davis v. First Nat. Bank of 
Waco, 161 S.W.2d 467, 139 Tex. 36, 
144 A.L.R. 1. 

Fielder v. Houston Oil Co., Com. 
App., 210 S.W. 797. 

Weisz v. Horton, Civ.App., 148 
S.W.2d 219, error dismissed, judg¬ 
ment correct—Corbett v. Ray- 
mondville Independent School 
Dist., Civ.App., 52 S.W.2d 1116— 
St. Louis Southwestern Ry. Co. 
of Texas v. Davy Burnt Clay Bal¬ 
last Co., Civ.App., 273 S.W. 630, j 
reversed on other grounds Davy 
Burnt Clay Ballast Co. v. St. 
Louis Southwestern Ry. Co. of 
Texas, Com.App., 285 S.W. 295— 
Yeager v. Bradley, Civ.App., 246 
S.W. 688, error denied 278 S.W. 
1115, 114 Tex. 581—McLendon 

Hardware Co. v. J. A. Hill & Son, 
Civ.App., 226 S.W. 825. 

Wash. —State v. Holmes, 234 P. 275, 
133 Wash. 543—Rea v. Eslick, 151 
P. 256, 87 Wash. 125—Lebovitz v. 
Cogswell, 145 P. 212, 83 Wash. 174. 
Wis.—Diehl v. Heimann, 20 N.W.2d 
556, 248 Wis. 17. 

Correspondence between attorneys 
ana judge cannot be considered to 
establish matters not shown by rec¬ 
ord. 

Kan.—Erasure v. Raney, 215 P. 1113, 
113 Kan. 626—Wenzel v. Lysle 
Milling Co., 214 P. 406, 113 Kan. 
338. 

Docket notation 

Ark.—City of Monticello v. Kimbro, 
176 S.W.2d 152, 206 Ark. 503. 
Tex.—Fairbanks v. Gossett, Civ. 
App., 114 S.W.2d 930. .. 
facts stated in motion tor rehear¬ 
ing, which are not 'a part of the rec¬ 
ord, will not be considered. 


Ariz.—Colvin v. Weigold, 234 P. 555, 
27 Ariz. 569. 

Tex—St. Louis Southwestern Ry. 
Co. of Texas v. Davy Burnt Clay 
Ballast Co., Civ.App., 273 S.W. 630, 
reversed on other grounds Davy 
Burnt Clay Ballast Co. v. St. Louis 
Southwestern Ry. Co. of Texas, 
Com.App., 285 S.W. 295—Yeager v. 
Bradley, Civ.App., 246 S.W. 688, 
error denied 278 SW. 1115, 114 
Tex. 581. 

Pacts stated in pleadings, but not 
otherwise shown in record, will not 
be considered. 

Ill.—McNaught v. Davis, 229 Ill.App. 
253. 

La.—Wunderlich v. New Orleans Ry. 
& Light Co., 79 So. 80, 143 La. 
626. 

Wash.—Lebovitz v. Cogswell, 145 P. 
212, 83 Wash. 174. 

Matters indicated by record but not 
made part thereof 

Ga.—Terrell v. Forest Park Consol. 
School Dist., 165 S.E. 757, 45 Ga. 
App. 713. 

Memoranda of pleadings 

Pleadings are a necessary part of 
the record proper on appeal, and un¬ 
der rule, memoranda of pleadings 
will not be received or recognized 
in supreme court as pleadings even 
by consent. 

N.C.—Pace v. Pace, 94 S.E.2d 819, 

244 N.C. 698. 

Unsworn statements 
N.Y.—Beer v. Sweeney, 25 N.Y.S.2d 
320. 

Tex—Schuhmacher Co. v. Davis, 
Civ.App., 103 S.W.2d 887. 

40. Ala.—Williams v. Schaeffer, 80 
So.2d 722, 262 Ala. 636. 

Ark.—Gill v. Burks, 180 S.W.2d 578, 
207 Ark. 329. 

Cal.—Ferl v. Ferl, 287 P.2d 514, 135 
C.A.2d 458—Peri v. Culley, 14 P.2d 
859, 126 C.A. 602—Stonaker v. Big 
Sisters Hospital, 2 P.2d 520, 116 
C.A. 375—Schaefer v. Dinwiddie, 
186 P. 617, 44 C.A. 405. 

Fla.—Beale, Inc. v. Hawley, 156 So. 
529, 116 Fla. 455. 

Ill.—City of Galena v. Altfillisch, 

245 Ill.App. 454—People v. Redd, 
243 IlLApp. 521. 

Ind.—Lincoln Operating Co. v. Gil- 
lis, 114 N.E.2d 873, 232 Ind. 551. 

McFarland v. Massengill, App., 
127 N.E.2d 108—Himelstein Bros, 
v. Texas Co., 125 N.E.2d 820, 125 
Ind.App. 448. 

Kan.—Emery v. Bennett, 155 P. 1075, 
97 Kan. 490. 

Ky.—Clark v. Cincinnati, N. O. & T. 
P. Ry. Co., 79 S.W.2d 704, 258 Ky. 
197 —Cummins v. Mullins, 210 S.W. 
170, 183 Ky. 666. 

Mass.—American Emp. Ins. Co. v. 
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Cohen, 135 N.E.2d 918—Abeloff v. 
Peacard, 171 N.E. 14, 272 Mass. 

56—Barnes v. City of Springfield, 
168 N.E. 78, 268 Mass. 497, cer¬ 
tiorari denied 50 S.Ct. 246, 281 U.S. 
732, 74 L.Ed. 1148—Hickey v. Hic¬ 
key, 115 N.E 243, 226 Mass. 152. 
Mich.—Schurtz v. City of Grand 
Rapids, 175 N.W. 421, 208 Mich. 
510. 

Mo.—Stubenhaver v. Kansas City 
Rys. Co., App., 213 SW. 144—Bar¬ 
rett v. Stoddard County, App., 
183 SW. 644. 

N.J.—American Grocery Co. v. Dela¬ 
ware, L. & W. R. Co., 168 A. 631, 
11 N.J.Misc. 820. 

N.Y.—Edwards v. Edwards, 122 N.Y. 

S.2d 659, 282 App.Div. 273. 

Ohio.—Wagner v. Magill, App., 136 
N.E. 2d 449—Gibson v. City Ry. 
Co., App., 126 N.E.2d 67. 

Pa.—Automobile Securities Corpora¬ 
tion v. Wilson, 141 A. 849, 293 Pa. 
143. 

S.D.—Riedel v. Farmers* Mut. Tor¬ 
nado Ins. Co. of Madison, 265 N. 
W. 601. 

Tex—Johnson v. Johnson, Civ.App., 
277 S.W.2d 247, error refused no 
reversible error. 

Particular instruments or Tng--fcg -H«.i g 

(1) Affidavit as to the dissolution 
of a corporate party. 

Mo.—Barrett v. Stoddard County, 
App., 183 S.W. 644. 

(2) Affidavit as to service of proc¬ 
ess. 

Ky.—Cummins v. Mullins, 210 SW. 
170, 183 Ky. 666. 

(3) Affidavit of trial judge as to 
verification of defendant’s answer. 
Kan.—Emery v. Bennett, 155 P. 1075, 

97 Kan. 490. 

(4) Blackboard drawings. 

Ariz.—Schlecht v. Schiel, 262 P.2d 
252, 76 Ariz. 214. 

Idaho.—Beneficial Life Ins. Co. v. 
Wakamatsu, 270 P.2d 830, 75 Idaho 
232. 

(5) Certified copy of bond attach¬ 
ed to supplemental brief. 

Fla.—Beale, Inc., v. Hawley, 156 So. 
529, 116 Fla. 455. 

(6) Copy of alleged answer filed 
by cross defendant, printed as ap¬ 
pendix to her brief on appeal. 

Cal.—Schaefer v. Dinwiddie, 186 P. 
617, 44 C.A. 405. 

(7) Copy of state of demand. 

N.J.—American Grocery Co. v. Dela¬ 
ware, L. & W. R. Co., 168 A. 631, 
11 N.J.Misc. 820. 

(8) Copy of a will. 

Mass.—Hickey v. Hickey, 115 N.E. 
243, 226 Mass. 152. 

(9) Deposition. 

Mo.—Moffett v. Commerce Trust Co., 
283 S.W.2d 591, certiorari denied 76 
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§§ 1209-1210 APPEAL & ERROR 

used solely for the purpose of illustrating the ar¬ 
gument of counsel. 41 

§ 1210. -Admissions or Statements of 

Counsel 

Generally, admissions and statements of counsel, 


whether appearing in briefs or in argument, which form 
no part of the record will not be regarded by the appellate- 
court. 

As a general rule admissions or statements of 
counsel which form no part of the record, and re¬ 
late to matters not otherwise appearing therein, 
will not be considered by the appellate court. 42 This 


S.Ct. 547, 350 U.S. 996, 100 L.Ed. 
861, rehearing denied 76 S.Ct. 778, 
351 U.S. 928, 100 L.E<L 1458. 

(10) •‘Instructions” from appendix 
to brief. 

Cal.—Peri v. Culley, 14 P.2d 859, 126 
C.A. 602. 

(11) Original answer of respond¬ 
ent, incorporated in appellant's open¬ 
ing brief. 

Cal.—Stonaker v. Big Sisters Hospi¬ 
tal, 2 P.2d 520, 116 C.A. 375. 

(12) Papers filed in trial court aft¬ 
er its adjournment. 

Miss.—Williams v. J. E. Walton & 
Son, 32 So.2d 566, 202 Miss. 641- 
Superior Oil Company v. Smith, 29 
So.2d 114, 200 Miss. 782. 

(13) Plaintiff's counsel's affidavit, 
attached to plaintiff’s reply to de¬ 
fendant’s second motion for rehear¬ 
ing after affirmance of default judg¬ 
ment. 

Tex.—Johnson v. Brown, Civ.App., 
218 S.W.2d 317, error refused no 
reversible error. 

(14) Plat. 

Ill.—City of Galena v. Altfillisch, 245 
IlLApp. 454. 

(15) Supplemental material 

Wis.—Yredenburg v. Safety Devices 
Corp., 70 N.W.2d 226. 270 Wis. 36. 

(16) Unsupported statements in 
parties' briefs. 

Okl.—Progress Brewing Co. v. 
Thompson, 222 P.2d 748, 203 Okl. 
415. 

Pa.—Sheridan v. Horn & Hardart 
Baking Co., 77 A.2d 362, 366 Pa. 
485. 

(17) Unauthenticated papers of 
another case commingled with origi¬ 
nal papers of case on appeal. 

Ohio.—Dexter v. Taylor, App., 107 
N.E.2d 402. 

N.M.—Miller v. Smith, 282 P.2d 715, 
59 N.M. 235. 

41. Ala.—Booker v. Williams, 87 So. 

2d 426, 264 Ala. 307. 

Kan.—State v. Riverside Drainage 
Dist. of Sedgwick County, 254 P. 
366, 371, 123 Kan. 46, rehearing 
denied 255 P. 37, 123 Kan. 393. 

Flat or map 

(1) Where plat, claimed by appel¬ 
lant to have been used for purposes 
of illustration while examining wit¬ 
nesses, but not introduced as an ex¬ 
hibit in quiet-title action involving 
issue of adverse possession, was re¬ 
ferred to by each side while cause 
\yas being? argued orally before su¬ 


preme court, the plat, for all prac¬ 
ticable purposes, was before the su¬ 
preme court. 

Ark.—Dierks Lumber & Coal Co. v. 
Carroll, 266 S.W.2d 294, 223 Ark. 
424. 

(2) “For the purpose of illustrat¬ 
ing their testimony . . . and 

their argument in this court in sup¬ 
port of it . . . [defendants] 

have filed in this court an illustra¬ 
tive map for their brief. This map 
was not introduced in evidence nor 
considered by the trial court. . . . 
There is no objection to a party pre¬ 
senting with his brief in this court 
any map, plat, or drawing illustra¬ 
tive of his argument, even though 
such map, plat, or drawing was not 
introduced in evidence nor consider¬ 
ed by the trial court. It should, of 
course, be made to appear clearly 
that such map or plat drawing is 
used only for illustrative purposes 
and as a part of the argument and 
brief of the party, and that was done 
in this case.” 

Kan.—State v. Riverside Drainage 
Dist. of Sedgwick County, 254 P. 
366, 371, 123 Kan. 46, rehearing de¬ 
nied 255 P. 37, 123 Kan. 393. 

42. Ala.—Grace v. Birmingham 

Trust & Sav. Co., 59 So.2d 595, 257 
Ala. 507—McMahon v. City of Mo¬ 
bile. 44 So.2d 570, 253 Ala. 436- 
Commonwealth Life Ins. Co. v. 
Reilly, 94 So. 294, 208 Ala. 313. 

Bonds v. Cooke & Wood Const. 
Co., 72 So.2d 856, 37 Ala.App. 580 
—Dickinson v. First Nat. Bank of 
Auburn, 69 So.2d 879, 37 Ala.App. 
431. 

Ariz.—Potter v. Home Owners’ Loan 
Corp., 72 P.2d 429, 50 Ariz. 285— 
Regan v. O’Steen, 53 P.2d 861, 47 
Ariz. 87. 

Ark.—Woodruff v. Dickinson, 135 S. 

W.2d 667, 199 Ark. 663. 

Cal.—Melikian v. Truck Ins. Ex¬ 
change, 283 P.2d 269, 133 C.A.2d 
113—Shivell v. Hurd, 276 P.2d 895, 
129 C.A.2d 320—Smith v. Empire 
Sanitary Dist., 273 P.2d 37, 127 C. 
A.2d 63—City of Chico v. First 
Ave. Baptist Church of Chico, 238 
P.2d 587, 108 C.A.Sd 297—Petrol 
Corp. v. Chartrand, 209 P.2d 674, 
93 C.A.2d 635—Laumann v. Con¬ 
ner, 58 P.2d 937, 14 C.A.2d 569. 
Ga.—Fuller v. Fuller, 152 S.E. 122, 
41 Ga.App. 24. 

Ill.—Gromer v. Molby, 52 N.E.2d 772, 
385 Ill. 283—Mammina v. Alexan¬ 
der Auto Service Co., 164 N.E. 173, 
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333 Ill. 158, 61 A.L.R. 649—Farmer 
v. Fowler, 123 N.E. 550, 288 Ill. 
494. 

Juckins v. Professional Service 
Corp., 47 N.E.2d 883, 318 Ill.App. 
368. 

Ind.—Bartley v. Chicago & E. I. Ry. 
Co., 41 N.E.2d 805, 220 Ind. 354— 
Isbell v. Heiny, 33 N.E.2d 106, 218 
Ind. 579—Corn v. Hollon, 132 N.E. 
587, 191 Ind. 248. 

Price v. Mitchell, 123 N.E. 817, 
70 Ind.App. 671. 

Iowa.—Enslow v. Miner, 1 N.W.2d 
700, 231 Iowa 590—Enslow v. Mi¬ 
ner, 293 N.W. 516, 228 Iowa 1117 
—Parker-Gordon Importing Co. v. 
Benakis, 238 N.W. 611, 213 Iowa 
136—Hornish v. Overton, 221 N.W. 
483, 206 Iowa 780. 

Kan.—Armstrong v. Lough, 277 P. 51 , 
128 Kan. 167. 

Ky.—Hack v. Lashley, 245 S.W. 851, 
197 Ky. 117—Spitzelberger v. 
South Covington & C. St. Ry. Co., 
225 S.W. 237, 189 Ky. 493—General 
Accident, Fire & Life Assur. Cor¬ 
poration v. Stratton, 178 S.W. 1060. 
165 Ky. 754. 

La.—Powell v. Independent Cab Op¬ 
erators Ass’n, App., 22 So.2d 471 
—Surgan v. Parker, App., 181 So. 
86 . 

Md.—Witt v. Zions, 70 A.2d 594, 194 
Md. 186—Tarr v. Tarr, 164 A. 543, 
164 Md. 206. 

Mo.—Ray Realty Co. v. Holtzman, 
119 S.W.2d 981, 234 Mo.App. 802— 
Eubanks v. Missouri Nat. Life Ins. 
Co., 24 S.W.2d 715, 223 Mo.App. 
1095—Browning v. Wells Fargo &. 
Co. Express, App., 219 S.W. 665— 
Berkshire v. Holcker, 216 S.W. 
556, 202 Mo.App. 433—Lackland v. 
United Rys. Co. of St. Louis, 191 
S.W. 1104, 197 Mo.App. 62. 

Mont.—Glacier County v. Frisbee, 
164 P.2d 171, 117 Mont. 578. 

N.J.—Manfra v. Paterson Sav. Inst., 
18 A.2d 605, 126 N.J.Law 93. 

Ohio.—Dillon v. Carlisle Garment 
Co., 26 Ohio Cir.Ct,N.S., 109. 
Qkl<—State Finance Service v. Mul¬ 
lins, 147 P.2d 159, 193 Okl. 688. 

Pa.—^-Commonwealth ex rel. Schnader 
v. Seventh Day Baptists of Ephra- 
ta, 176 A. 17, 317 Pa. 358. 

Gontarski v. Grzyb, 25 A. 2d 839, 

’ 148 Pa.Super. 506—Lundberg v. 
Hemphill, 157 A. 507, 103 Pa.Su¬ 
per. 6. 

R.I.—Miller & Warburton v. King, 
144 A. 442. 

Tex.—City of Lubbock v. Steagall/ 
Civ-App., .45 S.W:2d. 996^-Lips- 
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is so whether the admissions or statements appear, or are made, in briefs, 43 and likewise whether they 


comb v. James Leffel & Co., Civ. 
App., 44 S.W.2d 1008—Beasley v. 
Faust, Civ.App., 217 S.W. 179. 
Va.—Brown v. Hooff, 129 S.E. 678, 

143 Va. 896. 

Wash.—Carter v. Curlew Creamery 
Co., 147 P.2d 276, 20 Wash.2d 276, 
151 A.L.R. 921—L. Romano Engi¬ 
neering’ Corp. v. State, 113 P.2d 
549, 8 Wash.2d 670, former opin¬ 
ion adhered to on rehearing 120 
P.2d 1008, 12 Wash.2d 736. 

Wyo.—Corpus Juris Secundum cited 
in Casper Lodge No. 22, I.O.O.F. v. 
Corbridge, 286 P.2d 1047, 1053, 74 
Wyo. 244—Smith v. Beard, 110 P. 
2d 260, 56 Wyo. 375. 

4 C.J. p 557 note 48. 

Affidavits of counsel 

(1) Generally such affidavits will 
not be considered by the appellate 
court. 

Iowa.—Parker-Gordon Importing Co. 
v. Benakis, 238 N.W. 611, 213 Iowa 
136—Hornish v. Over ton, 221 N. 
W. 483, 206 Iowa 780. 

Ky.—General Accident, Fire & Life 
Assur. Corporation v. Stratton, 
178 S.W. 1060, 165 Ky. 754. 

Mo.—Lackland v. United Rys. Co. 
of St. Louis, 191 S.W. 1104, 197 
Mo.App. 62. 

Tex.—Lipscomb v. James Leffel & 
Co., Civ.App., 44 S.W.2d 1008. 

4 C.J. p 557 note 48 [d]. 

(2) It has been held, however, 
that an affidavit of counsel may be 
considered to establish that notice 
of appeal was given. 

Tex.—Slaughter v. Slaughter, Civ. 
App.* 276 S.W. 724. 

Conflicting statements 

(1) Conflicting statements of ad¬ 
verse counsel will not be considered. 
R.I.—Miller & Warburton v. King, 

144 A. 442. 

Va.—Paris v. Brown & Hooff, 129 S. 

’ E. 678, 143 Va. 896. 

(2) It is only in exceptional cases 
that the appellate court will consent 
to sit in judgment on the compara¬ 
tive veracity of counsel in matters 
which might easily have been re- 
' moved from the possibility of doubt 
"by making them of record or reduc¬ 
ing them to writing. 

Iowa.—Hampton v. Burrell, 17 N.W. 

- 2d 110, 236 Iowa 79—Standard Oil 
Co. v. Marville, 206 N.W. 37, 201 
. Iowa 614. 

(3) Where record failed to show 
disposal of motion, supreme court 
could not go beyond record and de¬ 
termine from conflicting ‘statements 
of counsel final, disposition of motion 
and reason for failure to enter- ap¬ 
propriate order. 

.Or.—Scott v. Brogan, 73 P.2d 688, 

, 157 Or. 549,, , 

Statement under oath - 

“The statement of counsel/ 1 even. 


under oath, cannot be accepted as 
a substitute for a record of the offi¬ 
cial act of the court.’* 

Md.—Tarr v. Tarr, 164 A. 543, 544, 
164 Md. 206. 

43. Ala.—J. L. Davis, Inc. v. Chris¬ 
topher, 122 So. 406, 219 Ala. 346. 
Anz.—Gibbs v. Basham, 89 P.2d 630, 
53 Ariz. 357—Potter v. Home Own¬ 
ers’ Loan Corp., 72 P.2d 429, 50 
Ariz. 285—Regan v. O'Steen, 53 
P.2d 861, 47 Anz. S7—Cubbison v. 
Cubbison, 40 P.2d 86, 45 Ariz. 1— 
McGinty v. Bass, 12 P.2d 283, 40 
Ariz. 385—Reid v. Van Winkle, 252 
P. 189, 31 Ariz. 267. 

Ark.—Davie v. Smoot, 150 S.W.2d 50, 
202 Ark. 294—Missouri Pac. R. Co. 
v. Smith, 117 S.W.2d 1068, 196 Ark. 
405—Winfrey v. People’s Sav. 
Bank, 5 S.W.2d 360, 176 Ark. 941. 
Cal.—Gantner v. Gantner, 246 P.2d 
923, 39 C.2d 272—Carpenter v. Pa¬ 
cific Mut. Life Ins. Co. of Cali¬ 
fornia, 74 P.2d 761, 10 C.2d 307, 
certiorari denied for diminution of 
record Neblett v. Carpenter, 59 
S.Ct. 61, 305 U.S. 562, 83 L.Ed. 354, 
affirmed 59 S.Ct. 170, 305 U.S. 297, 
83 L.Ed. 182, rehearing denied 59 
S.Ct. 355, 305 U.S. 675, 83 L.Ed. 
437—Ware v. Security-First Nat. 
Bank of Los Angeles, 61 P.2d 936, 

7 C.2d 604—Huysman v. Kirsch, 57 
P.2d 908, 6 C.2d 302—Mercantile 
Trust Co. of San Francisco v. All 
Persons Claiming, 191 P. 691, 183 
C. 369. 

Melikian v. Truck Ins. Exchange, 
283 P.2d 269, 133 C.A.2d 113—Smith 
v. Wiget, 171 P.2d 563, 75 C.A2d 
591—In re Mathie’s Estate, 149 P. 
2d 485, 64 C.A.2d 767—Turner v. 
Lischner, 126 P.2d 156, 52 C.A2d 
273—Cavalli v. Luckett, 104 P.2d 
708, 40 C.A.2d 250—Auslen v. 

Thompson, 101 P.2d 136, 38 C.A.2d 
204—Congregation Mukuom Israel 
v. Congregation Ahabot Israel, 90 
P.2d 118, 32 C.A.2d 490—Bruhnke 
v. Bowlus-Teller Mfg. Co., 69 P.2d 
208, 21 C.A.2d 317—Laumann v. 
Conner, 58 P.2d 937, 14 C.A.2d 569 
—Betty v. Knapp, 43 P.2d 325, 5 C. 
A.2d 512—California Standard Fi¬ 
nance Corporation v. Bessolo & 
Gualano, 5 P.2d 480, 118 C.A. 327— 
J. & W. C. Shull v. Doerr, 294 P. 
464, 110 C.A. 613—Tasker v. Nieto, 
291 P. 688, 108 C.A. 135—Hollings¬ 
worth v. Lewis, 269 P. 709, 93 C.A. 
526—Daly v. Otis, 267 P. 921, 92 
C.A. 242—Lorenz v. Hunt, 264 P. 
3-36, 89 C.A 6—Welch v. Alcott, 222 
P.852, 64 C.A. 781—Producers’ Hay 
Co. v. Harney, 201 P. 801, 64 C.A. 
300—Rich v. Moss Beach Realty 
Co., 185 P. 859, 43 C.A. 742—Wil¬ 
liams v. Reed, 185 P. 515, 43 C.A. 
425. 

Colo.—Lambert v. Haskins, 263 P.2d 
433, 128 Colo. 433—Most Worship-. 
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ful Prince Hall Grand Lodge, F. & 
A. M. of Colorado & Jurisdiction v. 
Most Worshipful Hiram Grand 
Lodge, F. & A. A T. M. of Colora¬ 
do & Jurisdiction, National Com¬ 
pact Prince Hall Origin, 282 P. 193, 
86 Colo. 330—James v. McIntyre, 
25C P. 657, 81 Colo. 548. 

Conn.—Application of Dodd, 43 A.2d 
224, 132 Conn. 237—Esposito v. 

Schille, 40 A.2d 745, 131 Conn. 449 
—Young v. Town of West Hart¬ 
ford, 149 A. 205, 111 Conn. 27. 

Fla.—Hastings v. Hastings, 45 So. 
2d 115—'Allen v. Town of Largo, 
39 So.2d 549. 

Ga.—Calhoun v. Edwards, 42 S.E.2d 
426, 202 Ga. 95—Pritchett v. Payne, 
20 S.E.2d 765, 194 Ga. 84—Dunn 
Machinery Co. v. Purdy, 89 S.E. 
1044, 145 Qa. 795. 

Stanfield v. Crawley, 39 S.E.2d 
88, 74 Ga.App. 79—Lankford v. 

State Life Ins. Co., 195 S.E. 907, 
57 Ga.App. 626—Reed v. V. H. 
Kriegshaber & Son, 160 S.E. 559, 
44 Ga.App. 63—Clark v. Union 
School Dist, 135 S.E. 318, 36 Ga. 
App. 80—Bennett v. Watson, 120 
S.E. 802, 31 Ga.App. 367. 

Idaho.—State ex rel. Sweeley v. 
Braun, 110 P.2d 835, 62 Idaho 258. 

III.—Owens v. Green, 81 N.E.2d 149, 
400 Ill. 380—Smith v. Peters, 75 
N.E.2d 341, 398 III. 108—People v. 
Evanston Ry. Co., 153 N.E. 603, 323 
III. 109—City of Rochelle v. Mc- 
Conaughy, 129 N.E. 740, 296 Ill. 
309—People v. Chicago, L. S. & E. 
JEL Co., 122 N.E. 109, 286 Ill. 576. 

Boock v. Napier, 120 N.E.2d 244, 

3 Ill.App.2d 19—Liberty Nat. Bank 
of Chicago v. National Equipment 
& Supply Co., 90 N.E.2d 303, 339 
Ill.App. 512—Village of Skokie v. 
Trust Co. of Chicago, 76 N.E. 2d 
806, 333 Ill.App. 159—Janowski v. 
Great Lakes Tank Truck Line, 64 
N.E.2d 387, 327 III.App. 553-Har¬ 
ris v. Oxford Metal Spinning Co., 
43 N.E.2d 186, 315 HLApp. 490— 
Shaw v. Carrara, 38 N.E.2d 785, 
312 Ill.App. 410—McArthur v. Wei- 
dert, 34 N.E.2d 715, 310 Ill.App. 
504—Jacobson v. Philipsborn, 6 N. 
E.2d 327, 288 Ill.App. 620—People 
v. Salbar, 282 Ill.App. 506—Ham¬ 
ilton Glass Co. v. Borin Mfg. Co., 
248 HLApp. 301—Metcalf v. Met¬ 
calf, 219 IlLApp. 96. 

Ind.—Board of Trustees of Fire¬ 
men’s Pension Fund of City of 
South Bend v. State ex rel. Hyatt, 
46 N.E.2d 595, 221 Ind. 110—Ex 
parte Hadley, 132 N.E. 255, 191 
Ind. 104. 

Iowa.—Berg v. Kucharo Const. Co., 
21 N.W.2d 561, 237 Iowa 478— 
Enslow v. Miner, 1 N.W.2d 700, 231 
Iowa 590. 

Ky.—Mullins v. Hall, 273 S.W.2d 
831—Odley v. Wilson, 218 S.W.2d 



§ 1210 APPEAL & ERROR 


4A C.J.S. 


17, 309 Ky. 507—Woolery v. Smith, 
209 S.W.2d 841, 307 Ky. 8S—Kelly 
v. Kelly, 168 S.W.2d 339, 293 Ky. 
42, 148 A.L.R. 331—Combs v. Knott 
County Fiscal Court, 141 S.W.2d 
859, 283 Ky. 456—Hargis v. All- 
States Realty Co., 128 S.W.2d 213, 
278 Ky. 82—Bader v. Jefferson 
County, 119 S.W.2d 870, 274 Ky. 
486—Louisville & N. R. Co. v. Dry 
Branch Coal Co., 117 S.W.2d 1003, 
274 Ky. 82—Thomas v. Siddens, 
88 S.W.2d 277, 266 Ky. 613—Combs 
v. Poulos, 44 S.W.2d 571, 241 Ky. 
617—Laferty v. Robinson, 44 S.W. 
2d 525, 241 Ky. 512—'Traut v. Kirk¬ 
patrick, 21 S.W.2d 124, 231 Ky. 99 
—Ohio Nat. Life Ins. Co. v. Stag- 
ner, 4 S.W.2d 364, 223 Ky. 571- 
Lee ▼. Lee, 284 S.W T . 1052, 215 Ky. 
226—Carter Coal Co. v. Love, 190 
S.W. 481, 173 Ky. 49—Noel v. 
Harper, 186 S.W. 503, 170 Ky. 657 
—Chesapeake & O. R. Co. v. Jesse, 
167 S.W. 407, 159 Ky. 450. 

La.—Castille v. Texas Co., 129 So. 
518, 170 La. 887. 

Norman v. State, App., 69 So.2d 
120, reversed on other grounds 80 
So.2d 858, 227 La. 904—Graham v. 
Young, App., 43 So.2d 297—Purpera 
v. Fidelity & Deposit Co. of Mary¬ 
land, App., 189 So. 639—Bums v. 
De Bakey, App., 186 So. 374—A 
Baldwin & Co. v. Lelong, App., 151 
So. 132, amending 150 So. 573— 
Officer v. American Eagle Fire Ins. 
Co., App., 139 So. 719, reversed on 
other grounds 143 So. 500, 175 La- 
681—Smith v. Henderson, 121 So. 
227, 9 La-App. 425. 

Me.—Appeal of Waitt, 34 A 2d 476, 
140 Me. 109—Bates Street Cigar & 
Confectionery Co. v. Howard Cigar 
Co., 15 A.2d 190, 137 Me. 51—Frost 
v. C. W. Cone Taxi & Livery Co., 
139 A 227, 126 Me. 409—Franklin 
Motor Car Co. v. Hamilton, 92 A 
1001, 113 Me. 63. 

Md.—Mayor and City Council of Bal¬ 
timore v. Hettleman, 37 A.2d 335, 
183 Md. 204—M. P. Moller Motor 
Car Co. v. Unger, 170 A. 777—Chis- 
well v. Nichols, 115 A. 790, 139 Md. 
442—Nichols v. Meyer, 115 A 786, 
139 Md. 450. 

Mass.—Collins v. Keefe, 124 N.E.2d 
910, 332 Mass. 375—McAndrew v. 
Quirk, 108 N.E.2d 667, 329 Mass. 
423—Sarkesian v. Cedric Chase 
Photographic Laboratories, 87 N. 
E.2d 745, 324 Mass. 620, 12 AL.R. 
2d 899—Comstock v. Dewey, 83 N. 
E.2d 257, 323 Mass. 583—Gaunt v. 
Burroughs, 83 N.E.2d 172, 323 

Mass. 757—Thorneal v. Cape Pond 
Ice Co., 74 N.E.2d 5, 321 Mass. 528 
—St. George’s Ebenezer Primitive 
Methodist Church of Methuen v. 
Primitive Methodist Church of U. 
S., Eastern Conference, 52 N.E.2d 
401, 315 Mass. 202—Godard v. Bab- 
son-Dow Mfg. Co., 47 N.E.2d 303, 
313 Mass. 280, 145 AL.R. 603— 
Davis & O’Connor Co. v. Shell Oil 


Co., 41 N.E.2d 287, 311 Mass. 401 
—Sullivan v. Crowley, 29 N.E.2d 
769, 307 Mass. 189—Moran v. Man¬ 
ning, 28 N.E.2d 478, 306 Mass. 404 
—Carilla v. Hersey, 12 N.E.2d 68, 
299 Mass. 139—Nelson v. Town of 
Belmont, 174 N.E. 320, 274 Mass. 
35—Springfield Nat Bank v. Jef¬ 
fers, 165 N.E. 474, 266 Mass. 248— 
Hale v. Blanchard, 136 N.E. 102, 
242 Mass. 262—Perley v. City of 
Cambridge, 108 N.E. 494, 220 Mass. 
507, L.R.A1915E 432—Gaff v. 

Cornwallis, 106 N.E. 860, 219 Mass. 
226. 

Mich.—Reed v. Civil Service Com¬ 
mission, 3 N.W.2d 41, 301 Mich. 137 
—Giblin v. Detroit Trust Co., 258 
N.W. 635, 270 Mich. 293—McHugh 
v. Trinity Bldg. Co., 236 N.W. 232, 
254 Mich. 202—Sandusky Grain Co. 
v. Borden's Condensed Milk Co., 
183 N.W. 218, 214 Mich. 306—In re 
Marx’s Estate, 167 N.W. 976, 201 
Mich. 504. 

Miss.—M. L. Virden Lumber Co. v. 
Stone, 33 So.2d 841, 203 Miss. 251 
—Pruitt v. Dean, 21 So.2d 300, 198 | 
Miss. 71, suggestion of error over- I 
ruled 21 So.2d 916, 198 Miss. 71—! 
Batson v. Draughon, 11 So.2d 203— 
Early v. Board of Sup'rs, 181 So. 
132, 182 Miss. 636—McLendon v. 
Ravesies, 173 So. 303, 178 Miss. 428 
—Alexander v. Hancock, 165 So. 
126, 174 Miss. 482—State, for Use 
of Wimberly v. White, 157 So. 472, 
171 Miss. 663—Rayl v. Thurman, 
125 So. 912, 156 Miss. 8—Nevers v. 
Gullotta, 96 So. 513—Atlantic 
Horse Ins. Co. v. Nero, 66 So. 780, 
108 Miss. 321. 

Mo.—State ex reL and to Use of Liv¬ 
ingston County v. Hunt, 152 S.W. 
2d 77, 347 Mo. 1150—Houck v. Lit¬ 
tle River Drainage Dist., 119 S- 
W.2d 826, 343 Mo. 28—Pruitt v. St. 
Johns Levee & Drainage Dist., 106 
S.W.2d 467, 341 Mo. 120—Heitze- 
berg v. Von Hoffmann Press, 100 S. 
W.2d 307, 340 Mo. 265—State ex 
rel. School Dist. of Affton v. Smith, 
80 S.W.2d 858, 336 Mo. 703—State 
ex rel. Thuolow v. Harper, 80 S. 
W.2d 849, 336 Mo. 717—Fidelity 
Loan Securities Co. v. Moore, 217 
S.W. 286, 280 Mo. 315. 

In re Jackson’s Will, App., 294 
S.W.2d 953—Stewart v. Stewart, 
App., 277 S.W.2d 322—E. C. Robin¬ 
son Lumber Co. v. Lowrey, App., 
276 S.W.2d 636—Jennings Sewer 
Dist. of St. Louis County v. Pit¬ 
cairn, 187 S.W.2d 750, 238 Mo.App. 
704—Hartford Fire Ins. Co. v. 
Bleedom, 132 S.W.2d 1066, 235 Mo. 
App. 286—Real Estate Inv. Co. v. 
Winn, 116 S.W.2d 550, 233 Mo.App 
26—Harrison v. McNergney, App., 
Ill S.W.2d 191—Geitz v. Blank, 
App., 108 S.W.2d 1066—Key v. Key, 
App., 93 S.W.2d 256—Subscribers 
at Casualty Reciprocal Exchange, 
by Dodson v. Kansas City Public 
Service Co., App.. 91 S.W.2d 227— 
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State ex rel. Harris v. Galloway, 
App., 24 S.W.2d 710—Moore & Far¬ 
rar v. Wyatt, App., 8 S.W.2d 1020— 
Birdsong v. Jones, 8 S.W.2d 98, 
222 Mo.App. 768—Bennett v. Ter¬ 
ry, App., 299 S.W. 147—La Rue v. 
Bloch, 255 S.W. 321, 215 Mo.App. 
501—Walden v. Stone, App., 223 
S.W. 136. 

Mont.—Great Northern Ry. Co. v. 
Hatch, 38 P.2d 976, 98 Mont. 269- 
Thrift v. Thrift, 171 P. 272, 54 
Mont. 463. 

Nev.—Monitor Pipe & Steel Co. v. 
Flanigan Warehouse Co., 180 P.2d 
586, 64 Nev. 208. 

N.J.—Tube Reducing Corp. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 56 A.2d 596, 136 N.J.Law 410, 
affirmed 63 A.2d 473, 1 N.J. 177, 5 
AL.R.2d 855—Grobart v. Passaic 
Val. Water Commission, 51 A.2d 
24, 135 N.J.Law 190—Leo Grande 
v. Carpenter’s Local No. 391, 3 A. 
2d 160, 121 N.J.Law 430. 

Mooney v. Newbern, 137 A 567, 

5 N.J.Misc. 585. 

N.Y.—Harvey v. Comby, 280 N.Y.S. 
958, 245 App.Div. 318—Continental 
Bank & Trust Co. of New York v. 
23-24 Corporation, 276 N.Y.S. 925, 
243 App.Div. 586—Hiller v. Russo- 
Asiatic Bank, 273 N.Y.S. 594, 242 
App.Div. 688—Brown-Duffy Goat¬ 
skin Corporation v. Henkel, 207 N. 
Y.S. 357, 211 App.Div. 342—Bron- 
ner v. Walrath, 202 N.Y.S. 577, 208 
App.Div. 758—Gruhn v. Eppig, 161 
N.Y.S. 629, 175 App.Div. 787. 

McCarthy v. McCarthy, 103 N.Y. 
S.2d 808, 199 Misc. 680—In re 

Montgomery’s Estate, 2 N.Y.S.2d 
406, 166 Misc. 347, reversed on 
other grounds 15 N.Y.S.2d 729, 258 
App.Div. 64, affirmed 26 N.E.2d 824, 
282 N.Y. 713. 

J. A Bailey, Inc. v. Fellows, 180 
N.Y.S. 399—United States Fidelity 

6 Guaranty Co. v. Lesser, 171 N. 
Y.S. 17—Imperial Auto Touring & 
Taxicab Co. v. Dickenson, 161 N.Y. 
S. 352. 

N.C.—Tomlins v. Cranford, 42 S.E.2d 
100, 227 N.C. 323. 

Ohio.—Speckman v. Speckman, App., 
128 N.E.2d 761—Shriver v. Wood¬ 
ford, App., 78 N.E.2d 428—Kercher 
v. Brown, App., 72 N.E.2d 588— 
Gaines v. Coile, App., 40 N.E.2d 
962. 

Okl.—Hurst v. Brown, 266 P.2d 438— 
Webb v. Brown, 156 P.2d 1016, 195 
Okl. 256—In re Ivy's Estate, 196 P. 
134, 80 Okl. 278. 

Or.—Spence v. Watson, 186 P.2d 785, 
182 Or. 233—In re Klose’s Estate, 
34 P.2d 636, 147 Or. 512—Lum Sing 
v. Gribler, 221 P. 1060, 109 Or. 598 
—American Cent. Ins. Co. v. Weller, 
212 P. 803, 106 Or. 494. 

Pa.—Real Estate-Land Title & Trust 
Co. v. Homer Building & Loan 
Ass’n, 10 A2d 786, 138 Pa.Super. 
563. 
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appear in argument, 44 or whether the admissions I or statements are to be found or appear in a plead- 


R. I.—Severiano v. Diwinsky, 192 A. 
467, 58 R.I. 237—First Nat Stores 
v. Lewis, 155 A. 534, 51 R.I. 448. 

S. C.—Fleming: v. Pioneer Life Ins. 
Co., 182 S.E. 154, 174 S.C. 226. 

S.D.—Leonard v. Leonard, 281 N.W. 
90, 66 S.D. 202—Beresford Inde¬ 
pendent School Dist. v. Toomey, 273 
N.W. 724, 65 S.D. 328—Riedel v. 
Farmers' Mut Tornado Ins. Co. of 
Madison, 265 N.W. 601, 64 S.D. 166 
—Karlen v. Trebble, 189 N.W. 519, 
45 S.D. 570. 

Tenn.—D. M. Rose & Co. v. Snyder, 
206 S.W.2d 897, 185 Tenn. 499. 

National Life & Accident Ins. Co. 
v. Grizzard, 145 S.W.2d 800, 24 
Tenn.App. 429. 

Tex.—Dale Truck Line v. R. & M. 
Well Servicing & Drilling Co., Civ. 
App., 286 S.W.2d 446, error refused 
no reversible error—Standard v. 
Standard, Civ.App., 199 S.W.2d ISO 
—Vaughan v. Gulf Ins. Co., Civ. 
App., 151 S.W.2d 227—Kuteman v. 
Stone, Civ.App., 150 S.W.2d 102— 
Freeman v. Anderson, Civ.App., 119 
S.W.2d 1081—L. G. Balfour Co. v. 
Brown, Civ.App., 110 S.W.2d 104— 
Central Surety & Insurance Corpo¬ 
ration v. French, Civ.App., 72 S.W. 
2d 699—Brandon v. Anderson, Civ. 
App., 30 S.W.2d 676, affirmed Ander¬ 
son v. Brandon, 47 S.W.2d 261, 121 
Tex. 188—Rockhold v. Lucky Tiger 
Oil Co., Civ.App., 4 S.W.2d 1046— 
Benavides v. Garcia, Civ.App., 283 
S.W. 611, affirmed. Com.App., 290 S. 
W. 739—Elwood Grain Co. v. Walk¬ 
er Grain Co., Civ.App., 254 S.W. 
223—Rossetti v. Benavides, Civ. 
App., 195 S.W. 208, error refused. 

Ex parte Ferguson, 15 S.W. 2d 
650, 112 Tex.Cr. 152. 

Utah.—Van Cott v. Wall, 178 P. 42, 
53 Utah 282. 

Vt.—Reed v. Vermont Accident Ins. 
Co., 9 A.2d 111, 110 Vt. 501—Bur¬ 
lington Building & Loan Ass’n v. 
Ayers, 189 A. 907, 108 Vt. 504. 

Va.—Cartos v. Hartford Accident & 
Indemnity Co., 169 S.E. 594, 160 Va 
505. 

Wash.—Norton's Cafeteria v. Ocean 
Accident & Guarantee Corporation, 
242 P. 37, 137 Wash. 299. 

Wyo.—Trails Motors, Inc. v. First 
Nat. Bank of Laramie, 301 P.2d 
775. 

4 C.J. p 557 note 49. 

“Failure of proof on a given sub¬ 
ject may not be supplied by the un¬ 
supported statements of counsel. It 
is one of the functions of counsel to 
draw legitimate inferences from the 
facts proven; but it is not one of 
the functions of counsel to enlarge 
the record by voluntary and unsup¬ 
ported statements of fact in the brief, 
statements setting up facts which 
have been testified to by no witness¬ 
es, nor properly inferable from those 
established.'* 


Mich.—In re Marx’s Estate, 167 N.W. 
976, 977, 201 Mich. 504. 

That counsel has the confidence of 
the court will not enable it to “take 
notice of alleged facts which rest 
solely upon the mere assertion of 
counsel in their brief." 

Cal.—Williams v. Reed, 185 P. 515, 
518, 43 C.A. 425. 

Particular matters held insuffi¬ 
ciently shown, for purposes of re¬ 
view, by statements or admissions in 
briefs only: 

(1) Admission by opposing party. 
La.—Smith v. Henderson, 121 So. 227, 

9 La.App. 425. 

(2) Alleged error in excluding con¬ 
versation. 

Cal.—Lorenz v. Hunt, 264 P. 336, S9 
C.A. 6. 

(3) Certificate of county treasurer 
showing payment of tax. 

Mich.—McHugh v. Trinity Bldg. Co., 
236 N.W. 232, 254 Mich. 202. 

(4) Competency of affiants. 

Ind.—Ex parte Hadley, 132 N.E. 255, 

191 Ind. 130. 

(5) Copies of letters. 

D.C.—McHugh v. Duane, Mun.App. f 
53 A.2d 282. 

(6) Defenses. 

Ky.—Laferty v. Robinson, 44 S.W.2d 
524, 241 Ky. 512. 

(7) Deposition. 

Cal.—In re Basso’s Estate, 180 P.2d 
923, 79 C.A.2d 758. 

(8) Exhibit. 

Mass.—Joyner v. Lenox Sav. Bank, 
76 N.E.2d 169, 322 Mass. 46. 

(9) Foreign statute.—Frost v. C. 
W. Cone Taxi & Livery Co., 139 A. 
227, 126 Me. 409. 

Me.—Franklin Motor Car Co. v. Ham¬ 
ilton, 92 A. 1001, 113 Me. 63. 

(10) Granting of stay of execution. 
Ill.—Hamilton Glass Co. v. Borin 

Mfg. Co., 248 Ill.App. 301. 

(11) Ground of lower court’s judg¬ 
ment. 

Mo.—La Rue v. Bloch, 255 S.W. 321, 
215 Mo.App. 501. 

(12) Legality of votes cast 

Ga-—Clark v. Union School Dist., 135 
S.E. 318, 36 Ga.App. 80. 

(13) Making of objections. 

Va.—Cartos v. Hartford Accident & 
Indemnity Co., 169 S.E. 594, 160 Va. 
505. 

(14) Nature of a party’s disease. 
Ky.—Ohio Nat Life Ins. Co. v. Stag- 

ner, 4 S.W.2d 364, 223 Ky. 571. 

(15) Place of residence of relator. 
Mo.—State ex rel. Harris v. Gallo¬ 
way, App., 24 S.W.2d 710. 

(16) Provisions of an ordinance. 
CaL—Higbee v. La Salle, App., 303 P. 

2d 65. 

Conn.—Gilbert v. Town of Hamden, 
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68 A.2d 157, 135 Conn. 630—Young 
v. Town of West Hartford, 149 A. 
205, 111 Conn. 27. 

Md.—Givner v. Cohen, 116 A.2d 357, 
208 Md. 23. 

Tenn.—Brimer v. Municipality of Jef¬ 
ferson City, 216 S.W.2d 1, 187 Tenn. 
467. 

(17) Recovery of injured plaintiff. 
Ky.—Chesapeake & O. R. Co. v. Jesse, 
167 S.W. 407, 159 Ky. 450. 

(IS) Tentative admission and later 
striking out of evidence by lower 
court. 

Cal.—Mercantile Trust Co. of San 
Francisco v. All Persons Claiming, 
191 P. 691, 183 C. 369. 

(19) Treasury Department regula¬ 
tions. 

S.C.—Romanus v. Biggs, 51 S.E.2d 
503, 214 S.C. 145. 

(20) Trial of issue by a different 
jury with adverse result 

Ga.—Reed v. V. H. Kriegshaber & 
Son, 160 S.E. 559, 44 Ga.App. 63. 

(21) Unpleaded and unproved af¬ 
firmative defenses. 

Colo.—Most Worshipful Prince Hall 
Grand Lodge, F. & A M. of Colo¬ 
rado and Jurisdiction v. Most Wor¬ 
shipful Hiram Grand Lodge, F. & 
A. Y. M. of Colorado and Jurisdic¬ 
tion, National Compact Prince Hall 
Origin, 282 P. 193, 86 Colo. 330. 

(22) Whether court was in session 
during a particular period. 

Ky.—Traut v. Kirkpatrick, 21 S.W.2d 
124, 231 Ky. 99. 

Deviation from the record in the 
briefs of the counsel are not to be 
countenanced, whether they be re¬ 
sult of inadvertence or of a mis¬ 
guided attempt to score over one’s 
adversary. 

N.J.—Lang v. Morgan's Home Equip¬ 
ment Corp., 78 A.2d 705, 6 N«T. 333. 
Reprehensible practice 
CaL—Lady v. Barrett, 111 P.2d 702, 
43 C.A2d 685. 

44c Ala.—Ward v. Torian, 112 So. 
815, 216 Alsu 288. 

Ariz.—Reid v. Van Winkle, 252 P. 
189, 31 Ariz. 267. 

Cal.—Hind v. Overseas Agencies, 208 
P. 110, 189 C. 319. 

In re Woodcock’s Estate^ 120 P. 
2d 70, 48 C.A.2d 717. 

Colo.—Lambert v. Haskins, 263 P.2d 
433, 128 Colo. 433. 

Ill.—Liberty Nat. Bank of Chicago v. 
National Equipment & Supply Co., 
90 N.E.2d 303, 339 Ill.App. 512— 
Juckins v. Professional Service 
Corp., 47 N.E.2d 883, 318 IlLApp. 
368—People v. Salbar, 282 IlLApp. 
506. 

Iowa.—Asher v. Continental Const. 
Corporation, 250 N.W. 179, 216 Iowa 
977—Besco v. Mahaska County, 205 
N.W. 459, 200 Iowa 684—Nelson v. 
Hedin, 169 N.W. 37, 184 Iowa 657. 
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ing, 45 at the trial below, 46 or in a motion for a 
new trial. 47 

The general rule above stated is not, however, 
one of universal and absolute application. 48 The 
appellate court may give heed to a statement of 
counsel to the extent of being stimulated to ex¬ 


amine the record to see whether the matter stated 
is shown thereby; 40 and it has been held that while 
a statement of counsel cannot be considered in his 
favor, yet it may be accepted as against him. 50 
Also, statements which are uncontradicted or con¬ 
ceded or admitted are sometimes regarded. 51 


La.—Castille v. Texas Co., 129 So. 
518. 170 La. 887. 

Norman v. State, App., $9 So.2d 
120, reversed on other grounds 80 
So.2d 858, 227 La. 904. 

Md.—Whitman v. Consolidated Gas, 
Electric Light & Power Co. of Bal¬ 
timore, 129 A. 22, 148 Md. 90. 

Mass.—Sarkesian v. Cedric Chase 
Photographic Laboratories, 87 N. 
E.2d 745, 324 Mass. 620, 12 A.L.R. 
2d 899—Moran v. Manning, 28 N.EL 
2d 478, 306 Mass. 404. 

Mich.—Reed v. Civil Service Commis¬ 
sion, 3 N.W.2d 41, 301 Mich. 137- 
In re Marx’s Estate, 167 N.W. 976, 
291 Mich. 504. 

N.Y.—Mullins v. Franz, 147 N.Y.S. 
418, 162 App.Div. 316. 

Ohio.—Magly v. Masonic Temple As- 
s’n of Columbus, App., 74 N.E.2d 
585—Gaines v. Coile, App., 40 N.E. 
2d 962. 

Or.—In re Klose’s Estate, 34 P.2d 
636, 147 Or. 612. 

Pa.—Spitzer v. Philadelphia Transp. 
Co., 36 A.2d 503, 348 Pa. 548. 

Matovich v. Gradich, 187 A. 65, 
123 PaSuper. 355. 

Ewing v. West Penn Railways 
Co., 43 Pa.Co. 544. 

R. I.—Severiano v. Diwinsky, 192 A. 
467, 58 R.I. 237. 

S. C.—McManus v. Bank of Green¬ 
wood, 171 S.E. 473, 171 S.C. 84. 

S.D.—Evans v. King, 230 N.W. 848, 
57 S.D. 109—Krueger v. Central 
Lumber Co., 230 N.W. 243, 56 S.D. 
626—James Valley Bank, Huron, & 
D., v. Goldsmith, 219 N.W. 477, 52 
S.D. 594. 

Tex.—Freeman v. Anderson, Civ.App., 
119 S.W.2d 1081—Turman v. Tur¬ 
man, Civ.App., 62 S.W.2d 615— 
Rockhold v. Lucky Tiger Oil Co., 
Civ.App., 4 S.W.2d 1046. 

Wash.—Norton's Cafeteria v. Ocean 
Accident & Guarantee Corporation, 
242 P. 37, 137 Wash. 299. 

4 C.J. p 558 note 50. 

45. Md.—Whitman v. Consolidated 
Gas, Electric Light & Power Co. of 
Baltimore, 129 A. 22, 148 Md. 90. 

4 C.J. p 558 note 51. 

46. Ind,—State v. Indiana Mfrs. of 
Dairy Products, 153 N.E. 499, 198 
Ind. 288. 

4CJ. p 558 note 52. 


' 47. Ark.—Abernathy v. Etcheson, 
180 S.W. 213, 121 Ark. 53. 

Ky.—Equitable Life Assur. Soc. of TJ. 
S. v. Fannin, 67 S.W.2d 964, 252 Ky. 
600. 

4 C.J. p 5 d 8 note 53. 

48. Ill.—Automatic Screw Mach. 
Products Co. v. Benedict Mfg. Co., 
248 Ill.App. 565. 

Md.—Dembeck v. Bethlehem Ship¬ 
building Corporation, 170 A. 158, 
166 Md. 21. 

Mo.—Bindley v. Metropolitan Life 
Ins. Co., 213 S.W.2d 387, 358 Mo. 
31. 

Duncan v. Thompson, App., 146 
S.W. 2d 112, reversed on other 
grounds 62 S.Ct. 422, 315 U.S. 1, 86 

L. Ed. 575. 

N.M.—Springer v. Wasson, 183 P. 
398, 25 N.M. 379. 

Wyo.—Corpus Juris Secundum cited 
ia Casper Lodge No. 22, I. O. O. F. 
v. Corbridge, 286 P.2d 1047, 1053, 74 
Wyo. 244. | 

4 C.J. p 557 note 48 [c]. 

Where an issue was not clearly 
| presented by the pleadings and stipu¬ 
lated facts, but the briefs showed 
that the parties desired an adjudica¬ 
tion thereon, appellate court would 
treat the case as presented by the 
briefs. J 

Conn.—Bryant & Chapman Co. v. Lo¬ 
well, 27 A.2d 637, 129 Conn. 321. 
Grounds of motion and order 

While the rule ordinarily applicable 
requires a bill of exceptions to show 
the grounds of a motion to strike 
pleas and affidavits of merits in the 
I absence of such showing, counsel's 
statement as to the grounds of their 
motion and the order of court may 
be accepted as correct 
Ill.—Firestone Tire & Rubber Co. v. 
Ginsburg, 120 N.E. 544, 285 Ill. 132. 

49. Iowa.—Arnold v. Ft. Dodge, D. 

M. & S. R. Co., 173 N.W. 252, 186 
Iowa 538. 

50. S.C.—Sweat v. Wolfe, 91 S.E. 
799, 106 S.C. 512. 

Wis.—Sova v. Ries, 276 N.W. Ill, 226 
Wis. 53. 

Wyo.—Corpus Juris Secundum cited 
in Casper Lodge No. 22, I. O. O. F. 
v. Corbridge, 286 P.2d 1047, 1053, 
74 Wyo. 244. 


Fire Ins. Co., 142 A. 481, 127 Me. 
182. 

Mo.—Nastasio v. Cinnamon, 295 S.W. 
2d 117—Bindley v. Metropolitan 
Life Ins. Co., 213 S.W.2d 387, 358 
Mo. 31. 

Tenn.—Gordon’s Transports, Inc. v. 

Bailey, App., 294 S.W.2d 313. 

Tex.—McKnight v. Washington Nat 
Ins. Co., Civ.App., 131 S.W.2d 1072. 
Wyo.—Corpus Juris Secundum cited 
in Casper Lodge No. 22, I. O. O. F. 
v. Corbridge, 286 P.2d 1047, 1053, 74 
Wyo. 244. 

4 C.J. p 557 notes 48 [c], 49 [cj. 

Parties to an appeal may be shown 
by statements in plaintiff’s brief, 
where such statements are practical¬ 
ly concurred in by defendant. 

Tex.—Maley v. Mundy, 107 S.W. 905, 
47 Tex.Civ.App. 630. 

Pacts admitted to have been stipu¬ 
lated in trial 

A statement of a material fact in 
the briefs of both parties, admitted 
to have been of stipulation in the 
trial of the case in the district court, 
will be treated-as a stipulated fact 
in the supreme court, although not 
appearing in the transcript. 

N.M.—Springer v. Wasson, 183 P. 398, 
25 N.M. 379. 

Rule of court 

The case will be considered as if 
a rule of the lower court were reg¬ 
ularly before the appellate court, al¬ 
though It is not in the record, where 
it is conceded that it is properly 
stated in the briefs. 

Md.—Dembeck v. Bethlehem Ship¬ 
building Corporation, 170 A. 158, 
166 Md. 21. 

4 C.J. p 557 note 49 [d]. 

Statement as to mortgage not in rec¬ 
ord 

Where a mortgage is not in the 
record, the statement of counsel for 
one suing a succession for services 
that live stock was not covered by 
intervener’s mortgage on immovable 
property must be accepted as true, in 
the absence of evidence to the con¬ 
trary. 

La.—Succession of Williams, 106 So. 
314, 159 La. 8 14, 

Undented statement as to question 
argued to jury 

Although the briefs of counsel 
cannot be considered as the record 
before the court of appeals, that 
court can consider a statement in ap¬ 
pellee's brief that appellant's counsel 
was permitted - to argue on the only 
question submitted to the-tury* which 


Colloquy between the trial court 
and counsel, not incorporated in the 
findings, cannot be considered or 
’weighed against the formal findings. 
Nev.—Bawden v. Kuklinski, 232 P. 
1 782; 48 Nev. 181.' 


51. Kan.—Union Central Life Ins. 
Co. v. Stevens, 57 P.2d 57, 143 Kan. 
757. 

La.—Childers v. Roy O. Martin Lum¬ 
ber Co., App., 171 So. 484. 

Me.—Giberson v. York County Mut. 
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§ 1211. - Evidence Dehors the Record he,d that the appelate court will not consider evidence 

dehors the record. 

Although the rule is not universally applied, particu- Numerous decisions support the doctrine that evi- 
larly with reference to Jurisdictional matters, it is usually dence dehors the record, whether bv affidavit 32 or 


was undenied by appellant's reply 
brief in passing upon an asserted er¬ 
ror in refusing to permit appellant’s 
counsel to argue a specified issue, 
where the record was silent as to 
what, if any, argument was permit¬ 
ted. 

Ky.—Louisville Woolen Mills v. 
Kindgen, 231 S.W. 202, 191 Ky. 568. 
Where appellant had included in 
record some parts of records, which 
were of different cases, and of which 
trial court improperly took judicial 
notice, the supreme court would treat 
such portions of such records as hav¬ 
ing been forwarded to the supreme 
court by consent of both parties, even 
though the supreme court could not 
approve of such procedure. 

Fla.—Kostecos v. Johnson, 85 So.2d 
594. 

52. Ala.—Andrews v. Thomas, 169 
So. 303, 232 Ala. 649—Beatty v. 
McMillan, 147 So. 180, 226 Ala. 405. 
Ark.—Massey v. Kissire, 232 S.W. 24, 
149 Ark. 215. 

Cal.—Lucci v. United Credit & Col¬ 
lection Co., 31 P.2d 369, 220 C. 492. 

Pawling v. Malley, 237 P.2d 663, 
107 C.A.2d 652—Smith v. Halstead, 
199 P.2d 379, 88 C.A.2d 638—Ruben- 
stein v. Bank of America Nat. 

- Trust & Savings Ass'n, 84 P.2d 
1056, 29 C.A.2d 501—Strout West¬ 
ern Realty Agency, Inc., v. Mc¬ 
Cloud, 84 P.2d 533, 29 C.A.2d 400- 
Baker v. Peck, 36 P.2d 404, 1 C.A. 
2d 231—Schofield v. City of Los 
Angeles, 7 P.2d 1076, 120 C.A. 240 
—-Lauchere v. Lambert, 28 2 P. 978, 
102 C.A. 141—Troy v. Troy, 238 P. 
143, 72 C.A. 757. 

Fla.—Webster v. Brown, 109 So. 320, 
91 Fla. 1007. 

Ga.—Johnson v. McKelvin, 105 S.E. 
600, 150 Ga. 812—Amerson v. Har¬ 
ley, 92 S.E. 647, 147 Ga. 24. 

Atlanta Newspapers v. Watts, 90 
S.E.2d 52, 92 Ga.App. 843. 

Idaho.—Hayward v. Tost, 242 P.2d 
971, 72 Idaho 415—Carey v. Laf- 
ferty, 86 P.2d 168, 59 Idaho 578- 
Burns v. Getty, 24 P.2d 31, 53 Ida¬ 
ho 347. 

Ill.—Butchas v. Metropolitan State 
Bank, 169 N.E. 747, 337 I1L 612. 

Kiley v. Rose, 133 N.E.2d 772, 9 
Ill.App.2d 566—Louis Milani Foods 
v. Scharf, 82 N.E.2d 75, 335 HI. 
App. 569—Bartels v. McGarvey, 73 
NJB.2d 123, 331 Ill.App. 275—Wer¬ 
ner v. Illinois Cent. R. Co., 33 N.E 
2d 121, 309 Ill.App. 292, reversed on 
other grounds 42 N.E.2d 82, 379 HI. 
559—S. Ward Hamilton-Oo. v. Chan- 
nell Chemical Cbl, 242 Ill.App.'320, 
reversed du other grounds-158 N.E 
678, 32f7'HI. "362—Ringering v. Wood 
River Drainage & Levee* Dist of, 


Madison County, Ill., 212 Ill.App. 
170—Wallace v. Citizens’ State 
Bank of Windsor, 205 IlLApp. 7. 

Ind.—Wright v. Galle, 124 N.E.2d 212, 
125 Ind.App. 401. 

Iowa—In re Metcalf’s Estate, 289 N. 
W. 739, 227 Iowa 985—Parker-Gor- 
don Importing Co. v. Benakis, 238 
N.W. 611, 213 Iowa 136—Hornish 
v. Overton, 221 N.W. 483, 206 Iowa 
780—Fairchild v. Plank, 179 N.W. 
64, 189 Iowa 639—Lamond v. Ray¬ 
burn, 162 N.W. 758. 

Kan.—White v. Toombs, 192 P.2d 174, 
164 Kan. 635—Smith v. Tri-County 
Light & Power Co., 243 P. 331, 120 
Kan. 354, overruling 241 P. 1090, 
120 Kan. 123—Sheperdson v. Storrs, 
217 P. 290, 114 Kan. 148—Upton v. 
Pendry, 203 P. 300, 110 Kan. 191— 
Stockton Elevator & Shipping Ass’n 
v. Missouri Pac. Ry. Co., 154 P. 
1126, 97 Kan. 235—Root v. Topeka 
Ry. Co., 153 P. 550, 96 Kan. 694. 

Ky.—North East Coal Co. v. Blevins, 
229 S.W.2d 162, 312 Ky. 628—Bur- 
don v. Burdon's Adm’x, 9 S.W. 2d 
220, 225 Ky. 480—Standard Sanitary 
Mfg. Co. v. Brian’s Adm’r, 6 S.W. 
2d 491, 224 Ky. 419—Pine Mountain 
Mfg. Co. v. Bishop, 169 S.W. 1010, 
160 Ky. 575. 

La.—Saenger Amusement Co. v. Ma- 
sur, 104 So. 701, 158 La. 745. 

Mass.—Plumer v. Houghton & Dut¬ 
ton Co., 178 N.E 716, 277 Mass, j 
209. 

Mich.—Associates Discount Corp. ▼. 
Gear, 54 N.W.2d 687, 334 Mich. 360 
—Zeilman v. Fry, 182 N.W. 41, 213 
Mich. 504—Schurz v. City of Grand 
Rapids, 175 N.W. 421, 208 Mich. 510 
—Common Council of City of Ne- 
gaunee v. Muck, 171 N.W. 397, 205 
Mich. 382—Norris v. Detroit Unit¬ 
ed Ry., 160 N.W. 574, 193 Mich. 578. 

Minn.—Holtberg v. Bommersbach, 51 
N.W.2d 586, 235 Minn. 553—Math- 
wig v. Minneapolis, St. P. & S. Ry. 
Co., 177 N.W. 643, 145 Minn. 429. 

Mo.—Flynn v. Jansen, 284 S.W.2d 421 
—Rosenzweig v. Wells, 273 S.W. 
1071, 308 Mo. 617. 

Kurth v. Morgan, App., 277 S.W. 
50—Marr v. Shortridge, App., 237 
S.W. 836—Whitlow v. Shortridge, 
App., 237 S.W. 834—Bright v. Sam¬ 
mons, App., 214 S.W. 425—Lackland 
v. United Rys. Co. of St. Louis, 191 
S.W,- 1104, 197 Mo.App. 62. 

Mont.— Corpus Juris quoted in Bur¬ 
gess v. Lasby, 9 P.2d 164, 166, 91 
Mont. 482. 

Neb.—Harder v. Harder, 76 N.W.2d 
1 260, 162 Neb, 433—In re Inda’s Es¬ 
tate, 19 N.W.2d 37, 146 Neb. 179— 
Taylor Dairy Products Co. v. Owen, 
298 N.W. 332, 139 Neb. 603—Equi¬ 
table Trust Co. v. Groves, 274 N.W. 
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457, 133 Neb. 177—Palmer v. Par- 
mele, 175 N.W. 649, 104 Neb. 30. 
Nev.—Wilson v. Wilson, 24 P.2d 317, 
55 Nev. 57. 

N.J.—Cox v. Cox, 44 A.2d 92, 137 N.J. 
Eq. 241. 

N.Y.—Alcon v. Kinton Realty, Inc., 
156 N.Y.S.2d 439, 2 A.D.2d 454. 

Laska v. Harris, 155 N.Y.S. 104, 
92 Misc. 150. 

N.C.—Creecy v. Coboon, 144 S.E. 374. 
196 N.C. 7—Holcomb v. Holcomb, 
135 S.E. 287, 192 N.C. 504—Gard¬ 
ner v. May, 89 S.E. 955, 172 N.C. 
192. 

Ohio.—Motorists Mut. Ins. Co. v. Auto 
Owners Mut. Ins. Co., App., 136 N. 
E.2d 411. 

Okl.—Illinois Refining Co. v. Illinois 
Oil Co., 264 P. 904, 130 Okl. 27. 

Or.—Gray v. Mitchell, 28 P.2d 631, 
145 Or. 519. 

R.I.—Paterie v. Davignon, 96 A. 819, 
38 R.I. 585. 

Tex.—Jones v. Elliott, Civ.App., 259 
S.W.2d 288, error refused 263 S.W. 
2d 250, 153 Tex. 68—Bowles v. 
Bourdon, Civ.App., 213 S.W.2d 713, 
affirmed 219 S.W.2d 779, 148 Tex. 1, 
13 A.L.R.2d 1—Vaughan v. John 
Hancock Mut. Life Ins. Co., Civ. 
App., 61 S.W.2d 189—Bohlssen v. 
Bohlssen, Civ.App., 56 S.W.2d 913— 
Lipscomb v. James Leffel & Co., 
Civ.App., 44 S.W.2d 1008—M. Sys¬ 
tem Stores v. Davenport, Civ.App. f 
36 S.W.2d 243—Hines v. Howell, 
Civ.App., 15 S.W.2d 1060—Thetford 
v. Modern Woodmen of America* 
Civ.App., 273 S.W. 666—Mills v. 
Frost Nat. Bank, Civ.App., 208 S.W. 
698, error refused—St. Louis South¬ 
western Ry. Co. of Texas v. Ander¬ 
son, Civ.App., 206 S.W. 696, error 
refused—Elledge v. St. Louis 
Southwestern Ry. Co. of Texas, 
Civ.App., 202 S.W. 203—Texas & P. 
Ry. Co. v. Cave, Civ.App., 173 S.W. 
988, 1201, question certified subse¬ 
quent to decision answered 248 S.W. 
23, 112 Tex. 437. 

Va.—Brown v. Bowden, 159 S.E. 213*. 
156 Va. 517. 

Wash.—Morin v. Johnson, 300 P.2d 
569—Walker v. State, 295 P.2d 328, 
48 Wash.2d 587—Welch v. Great. 
Lakes Cas. Co., 176 P.2d 436, 27 
Wash.2d 117—Smyser v. Smyser, 
137 P.2d 107, 17 Wash.2d 731—Pop- 
off v. Mott, 126 P.2d 597, 14 Wash. 
2d 1—Hanley v. Most, 115 P.2d 951, 
9 Washed 474, opinion adhered to- 
118 P.2d 946, 9 Washed 474— 
Faasch v. Kamey, 260 P. 255, 145- 
Wash. 390—Prescott & Co. v. J. B. 
Powles & Co., 193 P. 680, 113 Wash. 
177—Lebovitz v. Cogswell, 145, P* 
212, 83 Wash. 174. 
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otherwise, 63 will not ordinarily be considered by | the appellate court This rule or doctrine is not, 


Wis.—Harvey v. Hart wig, 60 N.W.2d 
377, 264 Wis. 639—Hathaway v. 
Bruggink, 170 N.W. 244, 168 Wis. 
390. 

Wyo.—Culbertson v. Ainsworth, 181 
P. 418, 26 Wyo. 214. 

4 C.J. p 143 note 20, p 148 note 59, p 
558 note 54. 

Affidavits of jurors 
Ill.—Snyder v. Shepard, 25 N.E. 2d 
531, 303 Ill.App. 423. 

Ky.—Brock v. Smith, 268 S.W.2d 947 
—-Byers* Adm’r v. Hines, 239 S.W. 
783, 194 Ky. 448. 

Mich.—Fortney v. Stephan, 214 N.W. 
957, 239 Mich. 499. 

Amendments of record by affidavits 
generally cannot be considered by an 
appellate court. 

Tex.—Bohlssen v. Bohlssen, Civ.App., 
56 S.W.2d 913. 

Conflicting affidavits 
Where no record was made of what 
appellant claimed transpired in cham¬ 
bers in presence of court and counsel 
but in absence of either clerk or 
court reporter, appellate court would 
not consider conflicting affidavits as 
to what allegedly occurred. 

Ariz.—Moran v. Jones, 253 P.2d 891, 
75 Ariz. 175. 

Statements or conduct of counsel 

(1) Normally, questions of miscon¬ 
duct involving statements of counsel 
cannot be raised on affidavits. 

Minn.—Pettersen v. Fosseen, 260 NT. 
W. 225, 194 Minn. 265. 

(2) Where, however the alleged er¬ 
ror involves conduct rather than 
statement, often the only way such 
matters can be adequately brought 
before supreme court is by affidavit 
of counsel and remarks of court. 
Minn.—Maher v. Roisner, 57 N.W.2d 

810, 239 Minn. 115. 

Stipulation to waive filing of briefs 
cannot be established by affidavits. 
Tex.—Texas & P. Ry. Co. v. Cave, 
Civ.App., 173 S.W. 988, 1201, ques¬ 
tion certified subsequent to deci¬ 
sion answered 248 S.W. 23, 112 Tex. 
437. 

53. Ala.—Lindsey v. Barton, 70 So. 2d 
633, 260 Ala. 419—Alabama Gas Co. 
v. Jones, 13 So.2d 873, 244 Ala. 413 
—Beatty v. McMillan, 147 So. 180, 
226 Ala. 405. 

Ark.—Tedford v. Chick, 169 S.W. 769, 
114 Ark. 167. 

Cal.—Bias v. Bias, 298 P.2d 102, 142 
C.A.2d 344—My ran v. Smith, 4 P.2d 
219, 117 C.A. 355. 

Ga.—Atlanta Newspapers v. Watts, 
90 S.E.2d 52, 92 GaApp. 843. 

HI.—Butchas v. Metropolitan State 
Bank, 169 N.E. 747, 337 Ill. 612. 

H. R Genck v. McGeath, 132 N. 
E.2d 437, 9 Ill.App.2d 145—City of 
Galena v. Altfillisch, 245 Ill. App. 
454. See L. W. Hubbell Fertilizer 
Co. v. Jacobellis, 195 Ill.App. 410. 


Ind.—West v. Reeves, 193 N.E. 375, 
207 Ind. 404. 

Kan.—Howard v. Tour bier, 160 P. 
1144, 98 Kan. 624. 

La.—DeFrances v. Gauthier, 55 So.2d 
896, 220 La. 145—Wilson v. Wilson, 
17 So.2d 249, 205 La. 196—Greater 
New Orleans Homestead Ass'n v. 
Korner, 131 So. 680, 171 La. 587, 
conformed to, App., 142 So. 863— 
Merchants' & Farmers* Bank & 
Trust Co. v. Hammond Motors Co., 
108 So. 485, 161 La. 288—Taylor v. 
Allen, 91 So. 635, 151 La. 82. 

Federal Securities Co. v. Swayze, 
125 So. 518, 14 La_App. 418. 

Me.—Desmond v. Wilson, 60 A.2d 
782, 143 Me. 262. 

Mich.—Reed v. Civil Service Commis¬ 
sion. 3 N.W.2d 41, 301 Mich. 137. 

Mo.—Karr & Conn v. Cade School 
Co-op. Drainage District, App., 297 
S.W. 730. j 

Mont.—Corpus Juris quoted, in Bur¬ 
gess v. Lasby, 9 P.2d 164, 166, 91 
Mont. 482. 

X.J.—Garland v. Furst Store, 107 A. 

38, 93 N.J.Law 127, 5 AL.R. 275. 
Ohio.—Taylor v. Ross, 83 N.E.2d 222, 
150 Ohio St. 448, 10 A.L.R.2d 377. 

Jones v. Lewis, 44 N.E.2d 735, 70 
Ohio App. 17—Wilson v. Lasure, 
172 N.E. 694, 36 Ohio App. 107. 

Or.—First Nat Bank v. Manassa, 150 
P. 258, 80 Or. 53. 

Pa.—Shortle v. Stockton, 7 Watts 
526. 

R.I.—MacKenzie & Shea v. Rhode Is¬ 
land Hospital Trust Co., 122 A. 774, 
45 R-L 407. 

g C —Penn Mut Life Ins. Co. v. 
'Cudd, 172 S.E. 787, 172 S.C. 88. 

_Ford v. McRae, Civ.App., 62 

S.W. 2d 511—Lipscomb v. James 
Leffel & Co., Civ.App., 44 S.W.2d 
1008—Cochran v. Taylor, Civ.App., 
209 S.W. 253. 

Utah.—Cooper v. Foresters Under¬ 
writers, Inc., 257 P. 2d 540. 

W.Va.—Liberty Coal Co. v. Bassett, 
150 S.E. 745, 108 W.Va. 293—Size¬ 
more v. Roach, 106 S.E. 435, 88 W. 
Va. 167. 

4 C.J. p 133 note 45, p 559 note 55. 

Certificate signed by secretary of 
state 

Ohio.—High School Bd. in Dept, of 
Ed. v. Board of Ed. of Roundhead 
Local School Dist., 122 N.E.2d 192, 
96 Ohio App. 429. 

Documents and instruments 

<1) In a proceeding to recover 
taxes alleged to be due from a cor¬ 
poration, a statement of the financial 
condition of defendant set forth in 
the abstract, by way of illustration, 
but not in the complaint, and not 
exhibited therewith, cannot be no¬ 
ticed by the appellate court. 

Ark.—State v. Bodcaw Lumber Co., 
194 S.W. 692, 128 Ark. 505. 
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(2) Copies of instruments not in 
evidence below, filed with the clerk 
of the appellate court, are not to be 
considered. 

Or.—First Nat Bank v. Manassa, 
150 P. 258, 80 Or. 53. 

(3) Maps prepared by counsel for 
use on rehearing could not be con¬ 
sidered as evidence, where they were 
wholly dehors the record and con¬ 
flicted with the findings of the trial 
court based on record maps. 

Tex.—Ford v. McRae, Civ.App., 62 

S.W.2d 511. 

Effect of agreement of parties 

(1) "Evidence which was not be¬ 
fore the lower tribunal will not be 
'considered on appeal even though 
brought into the record (after judg¬ 
ment) by agreement of the parties.” 
W.Va.—Liberty Coal Co. v. Bassett, 

150 S.E. 745, 108 W.Va. 293. 

(2) The appellate court can con¬ 
sider only the evidence incorporated 
into the statement of facts, in de¬ 
termining the facts of the case, and 
cannot consider an account book 
which by agreement of the parties 
was sent to the court for its con¬ 
sideration. 

Tex.—Cochran v. Taylor, Civ.App., 
209 S.W. 253. 

Evidence discovered after trial, 
and set forth in brief, may not be 
considered. 

N.Y.—Bronner v. Walrath, 202 N.Y. 
S. 577, 208 App.Div. 758. 

Evidence taken at former trial, 
which was no part of the record at 
second trial, cannot be considered 
on appeal after second trial. 

Minn.—Taylor v. Northern States 
Power Co., 264 N.W. 139, 196 Mirm 
22 . 

Evidence not allowed to be printed 
Under a supreme court rule pro¬ 
viding that evidence unrelated to 
questions raised by assignments of 
error must not be printed, evidence 
omitted from the record by appel¬ 
lant, and not printed by appellee, as 
he is allowed to do, is not to be 
used on appeal for any purpose. 
Pa.—In re Constable's Estate, 146 
A. 537, 297 Pa. 212. 

Parol or oral evidence 
Ala.—Beatty v. McMillan, 147 So. 
180, 226 Ala. 405. 

Ark.—Tedford v. Chick, 169 S.W. 
769, 114 Ark. 167. 

Ill.—Butchas v. Metropolitan State 
Bank, 169 N.R 747, 337 Ill. 612. 
Pa.—Shortle v. Stockton, 7 Watts 
526. 

Matters considered 

(1) Matters of record not present¬ 
ed on trial may be considered on an 
appeal to sustain a judgment, but 
may not be considered to reverse 
judgment. 
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however, one of universal application, 54 and in some hors the record will be considered where necessary 
jurisdictions a party desiring to bring before the to prevent a miscarriage of justice, 56 or to clarify 
courts facts not apparent in the record may support ambiguities in the record, 57 or to show the giving or 
his motion by affidavit or other satisfactory evi- service of appeal, 58 the entry of the appeal, 59 the 
dence. 54 * 5 circumstances under which an appeal was dis¬ 

missed, 60 the right to appeal in forma pauperis, 61 
In determining matters of jurisdiction the appel- the proper service, signing, and settlement of the 
late court will often consider evidence outside the case-made, 69 appellant’s failure to serve an abstract 
record. 55 Also, it has been held that evidence de- with his opening brief, 63 a waiver or loss of the 


N.Y.—In re Prime, 3 N.Y.S.2d 414, 
254 App.Div. 685, affirmed 16 N.E. 
2d 119, 278 N.Y. 601. 

(2) Other uses see 4 C.J. p 559 n 
55 [a]. 

54. Mont.—Burgess v. Lasby, 9 P.2d 
164, 91 Mont. 482. 

N.Y.—Delia v. Wallander, 94 N.Y.S. 

2d 385, 276 App.Div. 924. 
Determination whether to review 
An appellate court may consider 
matters which have occurred since 
entry of judgment appealed from to 
determine whether it will proceed to 
review record before it, and in do¬ 
ing so may consider extrinsic evi¬ 
dence not in record, but in so doing 
the appellate court exercises appel¬ 
late jurisdiction, not original juris¬ 
diction. 

Va.—Ward v. Charlton, 12 S.E.2d 
791, 177 Va. 101. 

Pile considered as evidence 

Where parties had considered a 
certain file to have been in evidence, 
reviewing court would also consider 
it to have been in evidence, although 
it did not so appear from clerk's 
transcript. 

Cal.—Ribero v. Callaway, 196 P.2d 
109, 87 C.A.2d 135. 

Return of summons 

On motion to dismiss contract ac¬ 
tion for lack of legal service where 
defendant filed an exception to the 
order of the trial court denying the 
motion, return of the officer serving 
the summons was technically not a 
part of the record on appeal but it 
was the part of papers on file which 
constituted the proceedings in the 
cause and it could be referred to in 
connection with a motion to dismiss. 
Vt—Hanley v. United Steel Workers 
of America, 122 A.2d 872, 119 Vt. 
187. 

54J> Ohio.—Lutkenhouse v. Vella, 
App., 60 N.E.2d 798. 

Tex.—Smirl v. Globe Laboratories, 
188 S.W.2d 676, 144 Tex. 41. 
Instruments admitted and considered 
On writ of error to review judg¬ 
ment of court of civil appeals re¬ 
versing summary judgment rendered 
by district court in favor of defend¬ 
ant vendors in suit for breach of 
oral agreement to make specified 
improvements and alterations in 
realty sold to plaintiff, leave would 
be granted vendors to file in supreme 
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court photostatic copies of contract 
for sale of realty and deed thereto 
and certificate of trial judge that 
such instruments had been admitted 
in evidence and considered by him. 
Tex.—Tucker v. Boyd, 293 S.W.2d 
841. 

Where appellee does not acquire 
knowledge of filing of affidavit of in¬ 
ability to pay costs of appeal or give 
security therefor in time to contest 
such affidavit, he may present to 
appellate court proof of such fact 
by affidavit or otherwise and have 
appellate court determine whether 
requisite notice of filing of affidavit 
was given. 

Tex.—Smirl v. Globe Laboratories, 
188 S.W.2d 676, 144 Tex. 41. 

55. Tex.—Smirl v. Globe Laborato¬ 
ries, supra. 

Cullinan v. Cullinan, Civ.App., 
267 S.W.2d 902, reversed on other 
grounds, 275 S.W.2d 472, 154 Tex. 
249—Texas Emp. Ins. Ass’n v. 
Fish, Civ.App., 266 S.W.2d 435, er¬ 
ror refused no reversible error— 
Guerra v. McClellan, Civ.App., 243 
S.W.2d 715, mandamus overruled— 
Fitts v. Grand Lodge, Brother¬ 
hood of Railway Trainmen, Civ. 
App., 66 S.W.2d 434—Foty v. 
Rotchstein, Civ.App., 50 S.W.2d 
927—M. System Stores v. Daven¬ 
port, Civ. App., 36 S.W.2d 243— 
Hines v. Howell, Civ.App., 15 S.W. 
2d 1060—Texas & P. Ry. Co. v. 
Beckham Bros. & Co., Civ.App., 
202 S.W. 991, error refused—Fruit 
Dispatch Co. v. Independent Fruit 
Co., Civ. App., 198 S.W. 594— 
Webster v. International & G. N. 
Ry. Co., Civ.App., 184 S.W. 295. 

4 C.J. p 560 note 64. 

Clearly in record 

If jurisdictional facts are not ap¬ 
parent in record, they may be es¬ 
tablished, but other facts cannot be 
substituted for jurisdictional facts 
that clearly appear in record. 

Tex.—Cox v. Payne, Civ.App., 231 S. 
W.2d 957. 

Jurisdictional amount 

The court may consider evidence 
dehors the record as to the amount 
in controversy as a jurisdictional 
fact. 

Kan.—McLaughlin v. Darlington, 50 
P. 507, 6 Kan.App. 212. 

4 C.J. p 560 note 65. 
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Jurisdiction of lower court 

(1) It lias been held that the ap¬ 
pellate court will not hear evidence 
outside the record as tending to im¬ 
peach or establish the jurisdiction 
of the lower court 

Tex.—Holland v. Jackson, 37 S.W.2d 
726, 121 Tex. 1. 

Texas Employers’ Ins. Ass’n v. 
Lemons, Civ.App., 52 S.W.2d 767— 
Bingham v. Graham, Civ.App., 220 
S.W. 105. 

(2) Other cases, however, appear 
to hold otherwise. 

Cal.—Whitney v. San Francisco Fire 
Dept., 14 C. 479. 

4 C.J. p 560 note 64 [a], [b]. 

56. U.S.—Corpus Juris Secundum 
cited in U. S. v. Bush & Co., Inc., 
25 Cust & Pat App. 38, 41. 

Ill.—Corpus Juris Secundum cited in 
Carnes v. Carnes, 77 N.E. 2d 341, 
343, 333 IlLApp. 316. 

Mont.—Burgess v. Lasby, 9 P.2d 164, 
91 Mont 482. 

Order missing from record without 
fault of party held provable by evi¬ 
dence dehors the record to prevent 
a miscarriage of justice. 

Mont.—Burgess v. Lasby, supra. 

57. Ind.—Paul v. Bambrook, 106 N. 
E. 425, 58 Ind.App. 607. 

58. Cal.—Garrett v. Garrett 159 P. 
1050, 31 C.A. 173. 

Tex.—Slaughter v. Slaughter, Civ. 

App., 276 S.W. 724. 

Affidavit to show service 

Where the transcript on appeal 
discloses the filing of the notice of 
appeal with the clerk, its omission 
to show service thereof is supplied 
by an affidavit showing proper serv¬ 
ice by mail. 

Cal.—Garrett v. Garrett 159 P. 1050, 
31 C.A. 173. 

59. Fla.—Garrison v. Parsons, 25 
So. 336, 41 Fla. 143. 

4 C.J. p 559 note 57. 

60. Ill.—Titley v. Kaehler, 9 I1L 
App. 537. 

61. Tex.—Kalklosh v. Bunting, 88 
S.W. 389, 40 Tex.CivA.pp. 233. 

62. Kan. —Roser v. Wichita Fourth 
Nat Bank, 42 P. 341, 56 Kan. 129. 

Okl.—Pioneer Tel., etc, Co. v. Davis, 
109 P. 299, 26 OkL 205. 

4 C.J. p 560 note 60. 

63. Wash.—Ollar-Robinson Co. v. 
O'Neill. 141 P. 194, 80 Wash. 1. 
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right of appeal, 64 circumstances occurring sub¬ 
sequently to the appeal, which materially affect the 
rights involved, 65 facts occurring subsequent to 
appeal which are not denied, 65 * 5 or, as discussed 
supra § 40, to show the fictitious character of the 
suit or that the question presented has become moot. 
Evidence dehors the record may be considered 
where answers to questions will be of assistance in 
determining the issues. 65 * 10 

The matter of additional proofs on appellate re¬ 
view is considered in §§ 1521—1523 of this Title. 

§ 1212. - Matters Judicially Noticed 

An appellate court may consider matters of which it 
can take judicial notice, even though they are not in the 
record. 

Matters of which an appellate court can take 
judicial notice, in accordance with the rules stated 
in Evidence §§ 6-102, will be considered by such 
court although they are not incorporated in the 


record. 66 This rule has no application to matters 
which under the law of the particular jurisdic¬ 
tion cannot be judicially noticed by the appellate 
court, 67 such as the rules of practice of the-trial 
court, 68 proceedings in the lower court, 69 deci¬ 
sions 70 or statutes 71 of a foreign state, legislative 
journals, 72 a statement made on a preliminary mo¬ 
tion, 78 municipal ordinances, 74 or a roll of at¬ 
torneys. 75 

Since courts take judicial notice of their own rec¬ 
ords, as discussed in Evidence § 50, an appellate 
court may, in accordance with the rule above 
stated, consider matters appearing in its own rec¬ 
ords although they are not shown in the appeal 
record on which the case being reviewed is pre¬ 
sented. 76 Consequently, it is often held that the 
appellate court may consider matters appearing in 
the record of a former appeal of the same case, for 
the purpose of ascertaining the facts with reference 
to the former proceeding; 77 but according to some 


64. Ark.—Bolen v. Cumby, 14 S.W. 
926. 53 Ark. 514. 

Or.—Livesley v. Johnston, 84 P. 

1044, 48 Or. 40. 

4 C.J. p 560 notes 61. 62. 

65. Cal.—Sewell v. Johnson, 134 P. 
704, 165 C. 762, 769, Ann.Cas.l915B 
645. 

La.—Bayou Rapides Lumber Co. v. 

Davies, 61 So.2d 885, 221 La. 1099. 
4 C.J. p 560 note 63. 

65-5 La.—Wilson v. Wilson, 17 So. 

2d 249, 205 La. 196. 

65.10 Cal.—In re Murphy’s Estate, 
142 P.2d 59, 61 C.A2d 46. 

66. Ill.—Brotherhood of Locomotive 
Firemen & Enginemen v. New 
York Cent. R. Co., 171 N.E. 148, 
339 Ill. 201. 

Ind.—Kieselbach v. Feuer, 109 N.E. 
842, 183 Ind. 582. 

Mo.—Rosenzweig v. Wells, 273 S.W. 
1071, 308 Mo. 617. 

Okl.—Corpus Juris Secundum quoted 
in Frazier v. State, Cr., 267 P.2d 
155, 164. 

Wash.—Regenvetter v. Ball, 229 P. 

321, 131 Wash. 155. 

4 C.J. p 560 note 66. 

Matters which may be judicially no¬ 
ticed by appellate court see Evi¬ 
dence § 13 [23 C.J. p 172 note 9]. 

67. Mass.—Finlay v. Eastern Rac¬ 
ing Ass’n, 30 N.E.2d 859, 308 Mass. 
20 . 

N.Y.—Bradish v. Skelly, 222 N.Y.S. 
696, 129 Misc. 545, affirmed 225 N. 
Y.S. 797, 222 App.Div. 787. 

Wash.—In re Young’s Estate, 244 
P.2d 1165, 40 Washed 582. 

4 C.J. p 562 note 81. 

Information, obtained la course of 
other litigation 

As the appellate court may not 
supplement its information by facts 


which may be within its personal, 
but not within its judicial, knowl¬ 
edge, it may not consider informa¬ 
tion obtained in the course of other 
litigation. 

Conn.—Ryan v. Knights of Colum¬ 
bus, 72 A. 574, 82 Conn. 91. 

68. Cal.—Five States Timber Co. v. 
Dwinnell, 203 P. 410, 54 C.A. 113. 

Colo.—Andrew v. Benight-Latcham 
Carpet Co., 211 P. 378, 72 Colo. 472. 
Ill.—Ness v. Bell, 246 Ill.App. 79— 
Ed wall v. Chicago, R. I. & P. Ry. 
Co., 208 Ill.App. 489. 

4 C.J. p 102 note 37, p 560 note 67. 
Judicial notice of rules of practice 
of inferior court see Evidence § 
49. 

Rules of trial court as part of rec¬ 
ord see supra § 733. 

69. Iowa.—McCullough v. Connelly, 
106 N.W. 756, rehearing denied 114 
N.W. 301, 137 Iowa 682, 15 L.R.A., 
N.S., 823. 

Mo.—Corpus Juris Secundum cited 

in Scheufler v. Continental Life 
| Ins. Co., 169 S.W.2d 359, 365, 350 
Mo. 886. 

N.Y.—Corpus Juris cited in. People v. 
Dritz, 18 N.Y.S.2d 455, 459, 259 
App.Div. 210. 

4 C.J. p 561 note 78. 

70. Mass.—Morrison v. Hass, 118 N. 
E. 893, 229 Mass. 514. 

4 C.J. p.560 note 68. 

Judicial notice of foreign decisions 
see Evidence § 20 [23 C.J. p 132 
note 21]. 

71. Me.—Franklin Motor Car Co. v. 
Hamilton, 92 A. 1001, 113 Me. 63. 

4 C.J. p 560 note 69. 

Judicial notice of foreign statutes 
see Evidence § 19 [23 C.J. p 133 
note 30]. 


72. Colo.—Peckham v. People, 75 P. 
422, 32 Colo. 140. 

4 C.J. p 561 note 70. 

Judicial notice of legislative journals 
see Evidence § 43 [23 C.J. p 102 
note 39—p 103 note 48]. 

73. N.Y.—Auerfeld v. Feuer, 98 N.Y. 
S. 687. 

74. Colo.—Irving v. Highlands, 53 
P. 234, 11 Colo.App. 363. 

Tex.—Loving v. Meacham, Civ.App., 
278 S.W.2d 4 66, reversed on other 
grounds, Meacham v. Loving, Sup., 
285 S.W.2d 936. 

4 C.J. p 561 note 72. 

Judicial notice of ordinances see Evi¬ 
dence § 1960 [23 C.J. p 137 note 
37]. 

75. Ill.—Lyon v. Boilvin, 7 Ill. 629. 
Judicial notice of records or papers 

in other courts see Evidence § 50. 

76. Ind.—State v. Clinton County 
Comrs., 76 N.E. 986, 166 Ind. 162. 

Tex.—Garlington v. Wasson, Civ. 
App., 279 S.W.2d 668, refused no 
reversible error, appeal dismissed 
77 S.Ct. 38, 352 U.S. 806, 979, 1 
L.Ed.2d 38, 364, rehearing denied 
77 S.Ct. 219, 352 U.S. 937, 1 L.Ed. 
2d 170. 

4 C.J. p 561 notes 74, 75. 

77. Ala.—Alabama City, etc., R. Co. 
v. Bates, 46 So. 776, 155 Ala. 347, 
351. 

Cal.—Barker v. Carver, App., 301 P. 
2d 307. 

4 C.J. p 561 note 76. 

Purpose of consideration limited 
"The record on a former'appeal of 
the same action is not a part of the 
record in a second or subsequent ap¬ 
peal. Such former record may, how¬ 
ever, be examined in connection with 
I the former decision for the limited 
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authorities the former record cannot be considered 
unless it has been properly made a part of the rec¬ 
ord of the appeal in hand;™ and the appellate court 
will not consider as established for one case the 
matters shown in the record of another and distinct 
case, even between the same parties, 79 unless it is 
brought to the attention of the court by being made 
a part of the record of the case under considera¬ 
tion, 80 especially where such record was not con¬ 
sidered by the trial court. 81 

§ 1213. - Official Certificates or State¬ 

ments 

Matters contained in a statement or certificate of a 


APPEAL & ERROR §§ 1212-1214 

judge, clerk, or other official ordinarily will not be con¬ 
sidered by the appellate court if such statement or certifi¬ 
cate is not part of the record. 

In accordance with the general rule, stated supra 
§ 779, that the record on appeal cannot be varied, 
added to, or explained by a statement or certificate 
of the judge, clerk, or stenographer, the appellate 
court will not ordinarily consider matters contained 
in such a statement or certificate which is not a part 
of the record. 82 

§ 1214. - Stipulations and Agreements 

The appellate court will not consider stipulations or 
agreements which are not shown in the record. 


purpose of determining the scope, ef¬ 
fect, and correctness of the former 
decision.’ 5 

Okl.—Sneed v. Yarbrough, 23 P.2d 
703, 164 Okl. 253. To same ef¬ 
fect Oklahoma City Electric, Gas 
& Power Co. v. Baumhoff, 96 P. 
758, 21 Okl. 503. 

78. Fla.—Kelley v. Kelley, 75 So. 2d 
191—Atlas ■ Land Corporation v. 
Norman,-156 So. 885, 116 Fla. 800. 

Ill.—Gallay v. Mathis, 204 Ill.App. 
356. See Hartray v. City of Chi¬ 
cago, 197 Ill.App. 446. 

4 C.J. p 561 note 77. 

79. Ark.—Murphy v. Citizens’ Bank, 
100 S.W. 894, 82 Ark. 131, 11 L.R. 
A., N.S., 616, 12 Ann.Cas. 535. 

N.Y.— Corpus Juris cited in People 
v. Dritz, 18 N.Y.S.2d 455, 459, 259 
App.Div. 210. 

Wash.—Merrick v. Neely, 255 P. 936, 
143 Wash. 588. 

80. Ark.—Murphy v. Citizens* Bank, 
100 S.W. 894, 82 Ark. 131, 11 L.R. 
A., N.S., 616, 12 Ann.Cas. 535. 

Iowa.—Wm. Tackaberry Co. v. Sim¬ 
mons Warehouse Co., 152 N.W. 779, 
170 Iowa 203. 

Ky.—Ison’s Adm’r v. Cornett, 197 S. 

W. 1060, 177 Ky. 514. 

La.—Bailey v. Texas & P. R. Co., 1 
La. App. 233. 

N.Y.— Corpus Juris cited in People 
v. Dritz, 18 N.Y.S.2d 455, 459, 259 
App.Div. 210—Paul v t Consolidated 
Fireworks Co. of America, 163 N. 
Y.S. 953, 177 App.Div. 85. 

Tex.—Savage v. Rhea, Com.App., 35 
S.W. 2d 133. 

Wash.—Marrick v. Neely, 255 P. 936, 
143 Wash. 588. 

4 C.J. p 561 note 79. 

81. Wash.—Merrick v. Neely, supra. 
4 C.J. p 662 note 80. 

82. Ala.—Montgomery Bank & 

Trust Co. v. State, 78 So. 825, 201 
Ala. 447. 

Wright v. McCullough, 80 So. 
149, 16 Ala.App. 575/ 

Ark.—McKinney v. Caldwell, 250 S. 
W.2d 117,’ 220 Ark. 775—State v. 


Leatherwood, 192 S.W. 218, 127 

Ark. 274. 

Cal.—Palmer v. City of Long Beach, 
199 P.2d 952, 33 C.2d 134—Biaggi 
v. Ramont, 209 P. 892, 189 C. 675. 

Cormond v. United Railroads of 
San Francisco, 183 P. 218, 41 C.A. 
683. 

Ga.—Jackson v. Muse, 140 S.E. 364, 
165 Ga. 207—Johnson v. McKelvin, 
105 S.E. 600, 150 Ga. 812—Womack 
v. Womack, 100 S.E. 570, 149 Ga. 
496. 

Atlanta Newspapers v. Watts, 90 
S.E.2d 52, 92 Ga.App. 843. 

Ill.—Mammina v. Alexander Auto 
Service Co., 164 N.E. 173, 333 Ill. 
158, 61 A.L.R. 649. 

—Wm. P. Jungclaus Co. v. Ratti, 
118 N.E. 966, 67 Ind.App. 84. 

Iowa.—Roggensack v. Ahlstrom, 209 
N.W. 429. 

Kan.—Emery v. Bennett, 155 P. 1075, 
97 Kan. 490. 

La.—Winsey v. Bourgeois, App., 157 
So. 824—Martens v. Penton, 130 
So. 360, 15 La.App. 61—Martens v. 
Penton, 130 So. 360, 15 La.App. 
60—Martens v. Penton, 130 So. 354, 
15 La.App. 35. 

Md.—Chesapeake Realty Co. of Bal¬ 
timore City v. Patterson, 113 A. 
725, 138 Md. 244. 

Mich.—Hammock v. Sims, 21 N.W.2d 
118, 313 Mich. 248. 

Miss.—Geiselbreth v. Mississippi 
Power & Light Co., 147 So. 874, 166 I 
Miss. 749—Brown v. Sutton, 120 
So. 820, 158 Miss. 73. 

Mo.—Beck v. Hughes, App., 116 S.W. 
2d 210—Franklin v. Kansas City, 
248 S.W. 616, 213 Mo.App. 154. 

Okl.—In re Clinton’s Guardianship, 
54 P.2d 609, 176 Okl. 113—Tolbert 
v. Chisholm, 21 P.2d 16, 163 Okl. 
92. 

Tex.—Johnson v. Brown, Civ.App., 
218 S.W. 2d 317, error refused no j 
reversible error—Pritchard v. I 

Burnsides, Civ.App., 158 S.W.2d 
586, affirmed 167 S.W.2d 159, 140 
Tex. 212—Freeman v. Anderson, 
Civ.App., 119 S.W.2d 1081—Farm & 
Home Savings & Loan Ass’n of 
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Missouri v. Empire Furniture Co., 
Civ.App., 87 S.W. 2d 1111—Bohls- 
sen v. Bohlssen, Civ.App., 56 S.W. 
2d 913—Erwin v. Victory Motor 
Co., Civ.App., 33 S.W. 2d 867— 
Woolley v. Nelson, Civ.App., 250 
S.W. 481. 

Certificate based on record although 
not in transcript 

(1) The supreme court on appeal 
from a judgment on a rule taxing 
costs can consider a certificate of 
the clerk relative to the number of 
witnesses and the amount paid them, 
although such certificate formed no 
part of the transcript, especially 
where the certificate was presented 
with a motion to have the transcript 
corrected, the certificate being mere¬ 
ly the verification of facts shown by 
the record. 

La.—Barker v. Houssiere-Latreille 
Oil Co., 112 So. 415, 163 La. 555. 

(2) The reviewing court is not re¬ 
stricted to examination of only that 
part of the files which appellant has 
requested the clerk below to trans¬ 
mit to reviewing court; and where 
appellant did not cause affidavit to 
be transmitted to reviewing court 
because of belief that it was not 
filed, but trial judge certified that 
affidavit was considered by him on 
hearing, although clerk failed to file' 
it, and directed filing date to be made 
nunc pro tunc, reviewing court could 
consider such affidavit. 

Minn.—McFadden Lambert Co. v. 
Winston & Newell Co., 296 N.W. 
18, 209 Minn. 242. 

Where trial judge’s order denying 
motion to disqualify himself stated 
that judge’s own statement was con¬ 
sidered as evidence, and bill of ex¬ 
ceptions recited that statement was 
asserted as being the true facts ap¬ 
plicable to the motion and was ac¬ 
cepted as evidence by both parties, 
the statement was accepted and 
treated by the supreme court as evi¬ 
dence on the motion. 

Ga.—Murray County v. Pickering, 23 
S.E.2d 436, 195 Ga. 182. 
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Stipulations or agreed statements of fact which 
are not properly embodied or shown in the rec¬ 
ord will not be considered by the appellate court ; 83 
and evidence not shown in the record cannot be 
considered by the appellate court because of a 
stipulation as to its character or admissibility. 84 
This rule, however, is not one of universal and 
absolute application. 84 - 5 
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§ 1215. Opinion of Trial Court 

Generally, the opinion of the trial court will not be 
considered by the appellate court except perhaps for the 
purpose of throwing light on the decision or finding being 
reviewed. 

Since, under the rules stated supra § 734, the 
opinion of the lower court is generally not properly 
a part of the record, it, or matters which only ap¬ 
pear therein, will not as a rule be considered by the 
appellate court. 85 Also, a memorandum of decision 


83. Ark.—Haralson v. Edlen, 184 S. 

W.2d 909, 208 Ark. 61. 

Cal.—"Warburton v. Kieferle, 287 P. 
2d 1, 135 C.A2d 278—Smith v. Em¬ 
pire Sanitary Dist., 273 P.2d 37, 
127 GA2d 63—Adjustment Cor¬ 
poration v. Hollywood Hardware 
& Paint Co., 96 P.2d 161, 35 C.A 
2d 566—Beck v. Barnes, 18 P.2d 
749, 129 C.A 187—Cormond v. 

United Railroads of San Francisco, 
183 P. 218, 41 C.A 683. 

Colo.—Hodge v. Terrill, 228 P.2d 984, 
123 Colo. 196. 

Ind.—Kain v. State, 125 N.E.2d 436, 
234 Ind. 160. 

La.—Bentley v. Barrett, App., 146 
So. 349. 

Mass.—Comstock v. Dewey, 83 N.E. 

2d 257, 323 Mass. 583. 

Miss.—Corpus Juris cited in Moore 
v. White, 137 So. 99, 100. 

Neb.—Younie v. Specht, 157 N.W. 
336, 99 Neb. 621, rehearing denied 
158 N.W. 922, 100 Neb. 133—Keeler 
v. Manwarren, 85 N.W. 839, 61 Neb. 
663—State Ins. Co. v. Buckstaff 
Bros. Mfg. Co., 66 N.W. 27, 47 
Neb. 1. 

N.Y.—Barnard v. Lawyer’s Title Ins. 

Co., 91 N.Y.S. 41, 45 Misc. 577. 
Ohio.—Board of Ed. of Starr-Wash- 
ington Rural School Dist., Hock¬ 
ing County v. Defenbacher, App., 
67 N.E.2d 732—Larimore v. Brown, 
App., 57 N.E.2d 313—In re Camp¬ 
bell’s Estate, App., 55 N.E.2d 588— 
Williamsburg Tp. v. Maham, App., 
32 N.E.2d 451. 

Or.—Logan v. Cross, 192 P. 1119, 98 
Or. 274. 

Tex.—Scruggs v. McCart, Civ.App., 
16 S.W.2d 973, reversed on other 
grounds McCart v. Scruggs, Com. 
App., 26 S.W.2d 173, modified on 
other grounds 28 S.W.2d 537. 
Utah.—Moser v. Lundahl, 92 P.2d 
340, 97 Utah 222—Brandi ey v. 

Lewis, 92 P.2d 338, 97 Utah 217. 

4 C.J. p 119 note 16, p 121 note 30. 

Sound appellate practice 

Stipulations by counsel of facts 
not appearing from record of case, 
as tried in trial court and certified 
to an appellate court, are contrary to 
principles of sound appellate prac¬ 
tice. 

Fa.—Goddard v. Armour & Co., 7 A. 
2d 79, 136 Pa.Super. 158. 


84. Ga.—Powell v. Griffith, 142 S.E. 

466, 38 Ga.App. 40. 

Me.—Varney v. McCluskey, 95 A. 
888, 114 Me. 205. 

Neb.—Younie v. Specht, 157 N.W. 
336, 99 Neb. 621, rehearing denied 
158 N.W. 922, 100 Neb. 133. . 

Pa.—Goddard v. Armour & Co., 7 A. 
2d 79, 136 Pa-Super. 158. 

84.5 Judgment 

(1) Where a trial court recites in 
its final judgment entry the terms of 
a stipulation, the appellate court is 
thereby advised of what was before 
the trial court, and, therefore, what 
was considered by it, although the 
terms of the stipulation are not 
otherwise presented to the appellate 
court either by bill of exceptions or 
by being included among the original 
papers. 

Ohio.—Bruckmann v. Bruckmann, 
104 N.E.2d 79, 90 Ohio App. 128, 
appeal dismissed 102 N.E.2d 596, 
156 Ohio St. 384. 

(2) Where judgment showed on 
its face that it was based on stipula¬ 
tion, court of appeals could consider 
stipulation on appeal from order 
overruling motion to vacate judg¬ 
ment because of alleged errors pa¬ 
tent of record. 

Mo.—Renken v. Sidebotham, App., 
227 S.W.2d 99. 

Supplemental record 

Where parties filed, on appeal, a 
supplemental record, consisting of 
certified copies of certain proofs of 
publication and personal process 
which were on file in office of clerk 
of trial court but were not incorpo¬ 
rated in record prepared by clerk, 
and no motion to strike such supple¬ 
mental record was made, and parties’ 
briefs assented to consideration of 
it, supplemental record would be con¬ 
sidered. 

Miss.—Jones v. New Orleans & 
Northeastern R. Co., 59 So.2d 541, 
214 Miss. 804. 

Matter considered 
Where both parties on appeal 
joined in representation that trial 
judge had taken view of premises in 
question, reviewing court could con¬ 
sider this matter even though it did 
not appear in record. 

Wyo.—Casper Lodge No. 22, L O. O. 
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P. v. Corbridge, 286 P.2d 1047, 74 
Wyo. 244. 

85. Ala.—Life & Cas. Ins. Co. of 
Tenn. v. King, 71 So.2d 121, 37 Ala. 
App. 435, certiorari denied 71 So. 
2d 124, 260 Ala. 699. 

Ariz.—Ollason v. Glasscock, 224 P. 
284, 26 Ariz. 193. 

Cal.—Strudthoff v. Yates, 170 P.2d 
873, 28 C.2d 602—In re Lopus* Es¬ 
tate, 86 P.2d 818, 12 C.2d 651- 
In re Finkler’s Estate, 59 P.2d 801, 
7 C.2d 97—De Cou v. Howell, 214 
P. 444, 190 C. 741—In re Fried¬ 
man’s Estate, 172 P. 140, 178 G 
27—Scholle v. Finnell, 159 P. 1179, 
173 C. 372—Goldner v. Spencer, 
125 P. 347, 163 C. 317. 

Fowler v. Security-First Nat 
Bank of Los Angeles, App., 303 P. 
2d 565—Birch v. Mahaney, 290 P. 
2d 579, 137 C.A2d 584—Westbrook 
v. Reneau, 278 P.2d 32, 129 C.A2d 
715—Paoli v. L. C. Smith Co., 277 
P.2d 857, 129 C.A2d 841—Shaha v. 
Frey, 277 P.2d 428, 129 C.A.2d 

509—Nemec v. Polley, 277 F.2d 76, 
129 C.A.2d 453—Rahlves & Rahl- 
ves, Inc. v. Ambort, 258 P.2d 18, 
118 C.A2d 465—Formosa Corp. v. 
Rogers, 239 P.2d 88, 108 C.A2d 
397—Taylor v. Gear, 239 P.2d 11, 
108 C.A.2d 517—Marosi v. J. W. 
Robinson Co., 238 P.2d 78, 107 C.A. 
2d 811—Almeida v. Price, 236 P.2d 
823, 107 C.A.2d 148—Bridgford v. 
Sawyer, 234 P.2d 95, 105 C.A2d 

631—Gschwend v. Stoll, 232 P.2d 
494, 104 C.A.2d 806—Kalmus v. 

Kalmus, 230 P.2d 57, 103 C.A.2d 

405, certiorari denied 72 S.Ct. 292, 
342 U.S. 903, 96 L.Ed. 676—Offer 
v. McMillan, 226 P.2d 380, 101 GA 
2d 840—Saphire v. Los Angeles 
Transit Lines, 222 P.2d 956, 99 G 
A.2d 880—Sketchley v. Lipkin, 222 
P.2d 927, 99 C.A.2d 849—Diaz v. 

Schultz, 183 P.2d 717, 81 C.A2d 

328—Wuest v. Wuest, 164 P.2d 32, 
72 C.A2d 101—Buckhantz v. R. G. 
Hamilton & Co., 163 P.2d 756, 71 
C.A.2d 777—Feebler v. Olds, 162 
P.2d 953, 71 C.A.2d 382—Wilcox v. 
Sway, 160 P.2d 154, 69 C.A.2d 560- 
Smith, v. McKinstry, 158 P.2d 262, 
69 C.A2d 95—Blackwell v. Ferrari, 
139 P.2d 997, 60 C.A2d 13—In re 
Pala’s Estate, 131 P.2d 593, 55 G 
A 2d 647—Lawrence v. City of Los 
Angeles, 127 P.2d 931, 53 GA2d* 
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which is not a part of the record ordinarily will 1 not be considered. 86 It is often held, however, that 


6—Jorgensen v. Dahlstrom, 127 P. 
2d 551, 53 C.A.2d 322—In re Lask¬ 
er, 124 P.2d 72, 51 C.A.2d 120— 
Euclid Candy Co. of California v. 
International Longshoremen & 
Warehousemen’s Union, Local 1-6, 
121 P.2d 91, 49 C.A.2d 137—Falk 
v. Falk, 120 P.2d 720, 48 C.A.2d 
772—Noland v. Noland, 113 P.2d 
11, 44 C.A.2d 780—Bechtel v. Cake, 
90 P.2d 122, 32 C.A.2d 516—Cohen 
v. Metropolitan Life Ins. Co., 89 
P.2d 732, 32 C.A.2d 337—Sassano 
v. Roullard, 81 P.2d 213, 27 C.A. 
2d 372—Fechtner v. Costa, 61 P.2d 
473, 16 C.A.2d 691—Kelso v. Sar- 
geant, 54 P.2d 26, 11 C.A.2d 170— 
Risinger v. Anderson, 51 P.2d 1119, 
10 C.A.2d 455—Messenkop v. Duf- 
field, 18 P.2d 67, 128 C.A. 541— 
Hocker v. Moore, 298 P. 836, 113 C. 
A. 614. 

Ga.—McDermott v. Lankenau, 154 S. 
E. 149, 170 Ga. 585. 

Mich.—Eckenrode v. Motor Oil Cor¬ 
poration of America, 266 N.W. 409, 
275 Mich. 437. 

Miss.—Craig v. J. A. Jones Const 
Co., 15 So.2d 45, 195 Miss. 378. 

Mo.—State ex rel. and to Use of 
Piepmeier v. Camren, 41 S.W.2d 
902, 226 Mo.App. 100. 

Nev.—-Ratliff v. Sadlier, 299 P. 674, 
53 Nev. 292. 

N.M.—Edwards v. Peterson, 295 P. 
2d 858, 61 N.M. 104—Lea County 
Fair Ass’n v. Elkan, 197 P.2d 228, 
52 N.M. 250—Heron v. Ramsey, 117 
P.2d 247, 45 N.M. 491—Mosley v. 
Magnolia Petroleum Co., 114 P.2d 
740, 45 N.M. 230. 

Ohio.—Puckett v. Armbrust, App., 
130 N.E.2d 726—Trickey v. Trick- 
ey, App., 105 N.E.2d 448, reversed 
on other grounds 106 N.E.2d 772, 
158 Ohio St. 9—Teegarden v. Tee- 
garden, 75 N.E.2d 733, 83 Ohio App. 
517—In re Marshall’s Estate, 65 
N.E.2d 527, 78 Ohio App. 457— 
Coffman v. Coffman, 62 N.E.2d 302, 
76 Ohio App. 330—McMillen v. In¬ 
dustrial Commission of Ohio, App., 
37 N.E.2d 632—Simes v. Dayton- 
Xenia Ry. Co., App., 36 N.E.2d 
517—Eagleson v. McKee, App., 33 
N.E.2d 417. 

Okl.—Miller v. Young, 172 P.2d 994, 
197 Okl. 503—Berry Dry Goods Co. 
v. Jones, 58 P.2d 529, 177 Okl. 278— 
Oklahoma City Building & Loan 
Ass’n v. Hinton, 36 P.2d 735, 169 
Okl. 205—Smart v. Billings, 35 P. 
2d 923, 169 Okl. 26—Chesnut v. 
Worley, 23 P.2d 196, 164 Okl. 153— 
Federal Surety Co. v. Little, 9 P.2d 
447, 156 Okl. 75—Forbes v. Becker, 
1 P.2d 721, 150 Okl. 281, 80 A.L.R. 
1—Ruby v. Warrior, 175 P. 355, 71 
Okl. 82. 

Pa.—State of Ohio ex rel. Sguire v. 
Union Trust Co. of Pittsburgh, 8 
A,2d 476, 137 Pa.Super. 75/ 


Tex.—Fitzgerald v. Le Grande, Civ. 

App., 187 S.W.2d 155. 

Utah.—Wasatch Oil Refining Co. v. 

Wade, 63 P.2d 1070, 92 Utah 50. 

4 C.J. p 102 note 41, p 104 note 51. 

“The deliberations of the court are 
conclusively merged in the judg¬ 
ment. The findings of fact and con¬ 
clusions of law constitute the deci¬ 
sion which is the final deliberate ex¬ 
pression of the court. To hold that 
oral or written opinions or expres¬ 
sions of judges of trial courts may 
be resorted to to overturn judgments 
would be opening the door to mis¬ 
chievous and vexatious practices. 
Neither a juror nor a judge is per¬ 
mitted to impeach his verdict or 
judgment.” 

Cal.—De Cou v. Howell, 214 P. 444, 
448, 190 C. 441. 

As between language In opinion 

and judgment entered and approved 
on appeal, judgment necessarily con¬ 
trols. 

Wash.—Reagh v. Shalkenbach, 56 P. 
2d 673, 185 Wash. 527. 
Inconsistencies between written or 
oral opinion of trial judge and find¬ 
ings of fact cannot be considered 
by an appellate court. 

Cal.—Williams v. Kinsey, 169 P.2d 
487, 74 C.A.2d 583—Lord v. Katz, 
128 P.2d 907, 54 C.A.2d 363. 
Predicating error on rulings 
Written or oral opinion of trial 
court will not be considered by ap¬ 
pellate court for purpose of pred¬ 
icating error on rulings of trial court 
or in determining whether findings 
of fact are supported by the evi¬ 
dence. 

Cal.—Williams v. Kinsey, 169 P.2d 
487, 74 C.A. 2d 583—Rickards v. 
Noonan, 104 P.2d 839, 40 C.A.2d 
266. 

Rule which makes the written 
opinion of the trial judge a part of 
the record on appeal does not alter 
rule of text. 

Cal.—Williams v. Kinsey, 169 P.2d 
487, 74 C.A.2d 583—Redsted v. 

Weiss, 167 P.2d 735, 73 C.A.2d 
889—Southern California Freight 
Lines v. San Diego Electric Ry. 
Co., 152 P.2d 470, 66 C.A.2d 672. 
Necessary findings 

Opinion of a trial judge may not 
be resorted to on appeal in lieu of 
necessary findings. 

Cal.—Sloper v. Sloper, 204 P.2d 910, 
91 C.A,2d 238. 

86 . Ariz.—Robinson v. Herring, 253 
P.2d 347, 75 Ariz. 166—Haynie v. 
Taylor, 213 P.2d 684, 69 Ariz. 339. 
Cal.—Gold Mining & Water Co. v. 
Swinerton, 142 P.2d 22, 23 C.2d 19. 

Pereira V. Pereira, 244 P.2d 754, 
111 C.A.2d 359—Cracolice v. Kram¬ 
er, 221 P.2d 237, 99 C.A.2d 132- 
Martin v. Ray, 170 P.2d 75, 74 C. 
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A.2d 922—Jensen v. Jones Miller, 
Inc., 128 P.2d 110, 53 C.A.2d 467— 
Wittman v. Wittman, 89 P.2d 419, 
32 C.A.2d 184. 

Conn.—Stults v. Palmer, 109 A-2d 
592, 141 Conn. 709—Munson v. At¬ 
wood, 142 A. 737, 108 Conn. 285— 
Crighton v. Jacobs, 123 A. 437, 
100 Conn. 281—Rogers v. Hen¬ 
drick, 82 A. 586, 85 Conn. 260. 
Idaho.—Geist v. Moore, 70 P.2d 403* 
58 Idaho 149. 

Mass.—Naylor v. Nourse, 121 N.E. 
26, 231 Mass. 341. 

Minn.—McMillen v. Meyer, 74 N.W. 
2d 393, 246 Minn. 132—Bicanic v. 
J. C. Campbell Co., 19 N.W. 2d 7, 
220 Minn. 107, followed in Czupiy 
v. North Star Timber Co., 19 N.W. 
2d 11, 220 Minn. 116, and 20 N.W. 
2d 885, 220 Minn. 115, certiorari 
denied 66 S.Ct. 806, 327 U.S. 787, 
90 L.Ed. 1014—Kleidon v. Glas¬ 
cock, 10 N.W.2d 394, 215 Minn. 
417—Riebel v. Mueler, 225 N.W. 
924, 177 Minn. 602, 66 A.L.R. 1. 
Miss.—Weems v. State, 50 So.2d 398, 
210 Miss. 824. 

Mo.—Hammond v. Crown Coach Co., 
263 S.W.2d 362, 364 Mo. 508. 

Hayward v. Ham, App., 59 S.W. 
2d 725. 

Mont.—Outlook Farmers’ Elevator 
Co. v. American Surety Co. of 
New York, 223 P. 905, 70 Mont. 8. 
N.M.—Hale v. Farmers Electric 
Membership Corp., 99 P.2d 454, 44 
N.M. 131. 

N.D.—Lander v. Hartson, 47 N.W.2d 
211, 77 N.D. 923—Corpus Juris 
Secundum cited in Ferderer v. 
Northern Pacific Ry. Co., 26 N.W. 
2d 236, 245, 75 N.D. 139—Mul- 
hauser v. Becker, 20 N.W.2d 364, 
74 N.D. 90. 

Utah.—Adamson v. Brockbank, 185 
F.2d 264, 112 Utah 52. 

Wash.—McLaughlin v. McLaughlin, 
260 P-2d 875, 43 Wash.2d 111— 
Mertens v. Mertens, 227 P.2d 724, 
38 Wash. 2d 55—Akers v. Sinclair, 
226 P.2d 225, 37 Wash.2d 693- 
Whitehead v. Satran, 225 P.2d 888, 
37 Wash.2d 724—In re Sipes, 167 
P.2d 139, 24 Wash.2d 603—Clif¬ 
ford v. State, 148 P.2d 302, 20 
Wash.2d 527—Matthews v. Cal¬ 
houn, 73 P.2d 1329, 192 Wash. 544. 

Controlling weight 
Memorandum decision of trial 
court is not properly a part of rec¬ 
ord on appeal and should not be in¬ 
cluded in transcript and cannot have 
controlling weight against formal 
findings and decision. 

Idaho.—Terry v. Terry, 213 P.2d 906* 
70 Idaho 161—Clark v. Clark, 69 
P.2d 980, 58 Idaho 37. 

Foreign statute referred to in memo¬ 
randum 

Reference in a memorandum of the 
trial court to a foreign statute, not 
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the opinion of the lower court can be considered by 
the appellate court for the limited purpose of en¬ 
abling it better to understand and interpret the 
decision of the lower court, by having before it the 


grounds or basis for such decision, and the process 
of reasoning by which it was reached, 87 and this 
is likewise true with respect to a memorandum of 
decision; 88 but the action of the court does not 


pleaded and proved, does not bring 
it into the case for consideration. 
Minn.—Christ v. Chicago & N. W. 
Ry. Co., 224 N.W. 247, 176 Minn. 
592. 

Opinion in former suit 

In a wife’s suit for maintenance 
which defendant claims is barred by 
a judgment dismissing the petition 
in a former similar suit, memoran¬ 
dum opinions filed in such former 
suit, although printed in a so-called 
additional abstract, being no part of 
the record, cannot be looked to or 
considered to determine the nature 
and character of such judgment. 

Mo.—Nolker v. Nolker, App., 226 S. 
W. 304. 

ZTo bin-ding effect 

Memorandum in which trial court 
expressed view, had no binding ef¬ 
fect on appellate court. 

Mo.—Wanstrath v. Kappel, 201 S.W. 
2d 327, 356 Mo. 210. 

Reference in memorandum of 
special term to defects in designat¬ 
ing petitions of candidates for of¬ 
fice of trustee of village was not 
proof of the facts referred to. 
N.Y.—In re Haas, 18 N.Y.S.2d 436, 
269 App.Div. 791. 

87. Ala.—Beasley v. Beasley, 57 So. 

2d 69, 256 Ala. 647. 

Cal.—Gold Mining & Water Co. v. 
Swinerton, 142 P.2d 22, 23 C.2d 
19—Union Sugar Co. v. Hollister 
Estate Co., 47 P.2d 273, 3 Cal.2d 
740—Coakley v. Ajuria, 290 P. 33, 
209 C. 745—In re Felton’s Estate, 
169 P. 392, 176 C. 663. 

Dahlin v. Moon, 296 P.2d 344, 
141 C.A.2d 1—Birch v. Mahaney, 
290 P.2d 579, 137 C.A.2d 584— 
Canepa v. Sun Pacific, 272 P.2d 
860, 126 C.A.2d 706—People v. One 
1951 Ford Sedan, No. BIRH110022, 
265 P.2d 176, 122 C.A.2d 680—Eley 
v. Curzon, 263 P.2d 86, 121 C.A. 
2d 280—Macmillan Petroleum 
Corp. v. Griffin, 255 P.2d 75, 116 
C.A.2d 425—Daly City v. Smith, 
243 P.2d 46, 110 C.A2d 524—Marosi 
v. J. W. Robinson Co., 238 P.2d 
78, 107 C.A.2d 811—Fields v. 

Michael, 205 P.2d 402, 91 C.A.2d 
443—Gestner’s Estate, Guardian¬ 
ship of, 204 P.2d 77, 90 C.A.2d 
680—Trans-Oceanic Oil Corp. v. 
City of Santa Barbara, 194 P.2d 
148, 85 C.A.2d 776—Stone v. Los 
Angeles County Flood Control 
Dist., 185 P.2d 396, 81 C.A.2d 902— 
Buckhantz v. R. G. Hamilton & 
Co., 163 P.2d 756, 71 C.A2d 777— 
Herman v. Glasscock, 155 P.2d 912, 
68 C.A. 2d 98—Southern California 


Freight Lines v. San Diego Elec -1 
trie Ry. Co., 152 P.2d 470, 66 C.A. 
2d 672—Inskeep v. Bear Creek Co. I 
of California, 129 P.2d 401, 54 C. 
A.2d 723—Jensen v. Jones Miller, 
Inc., 128 P.2d 110, 53 C.A.2d 467— 
Paillet v. Vroman, 126 P.2d 419, 52 
C.A.2d 297—Kallemeyer v. Poore, 
125 P.2d 924, 52 C.A.2d 142—In re 
Lasker, 124 P.2d 72, 51 C.A.2d 
120—Euclid Candy Co. of Califor¬ 
nia v. International Longshore¬ 
men & Warehousemen’s Union, Lo¬ 
cal 1—6, 121 P.2d 91, 49 C.A.2d 137- 
Manufacturers’ Finance Corpora¬ 
tion v. Pacific TVholesale Radio, 
19 P.2d 1013, 130 C.A. 239—Streh- 
low v. Mothorn, 280 P. 1021, 100 C. 
A. 692—Spoon v. Sheldon, 151 P. 
150, 27 C.A. 765. 

Finley v. Winkler, 222 P.2d 345, 
99 C.A.2d Supp. 887. 

Iowa.—Ostrander v. Linn, 22 N.W.2d 
223, 237 Iowa 694. 

La.—State ex rel. McGregor v. Dia¬ 
mond, App., 167 So. 760. 

Mo.—Dye v. School Dist. No. 32 of 
Pulaski County, 195 S.W.2d 874, 
355 Mo. 231. 

Prugh, Combest & Land, Inc. v. 
Linwood State Bank, App., 241 S. 
W.2d 83—Green v. First Nat. 
Bank of Kansas City, 169 S.W.2d 
445, rehearing denied 173 S.W.2d 
763, 236 Mo.App. 1257. 

Nev.—Ormachea v. Ormachea, 217 P. 
2d 355, 67 Nev. 273. 

N.J.—Shauinger v. Apter, 125 A. 31, 
96 N.J.Eq. 302. 

N.M.—Mosley v. Magnolia Petroleum 
Co., 114 P.2d 740, 45 N.M. 230. 

N.Y.—Ex parte Lee, 116 N.E. 352, 220 
N.Y. 532. 

Ohio.—Andrews v. Board of Liquor 
Control, 131 N.E.2d 390, 164 Ohio 
St. 275. 

W. W. Grainger, Inc. v. Linger, 
110 N.E.2d 48, 92 Ohio App. 343. 

Okl.—Appeal of Warwick’s Estate, 
291 P.2d 346—Alexander v. James, 
157 P.2d 456, 195 Okl. 309—Turk 
v. Warr, 128 P.2d 835, 191 Okl. 
253—Oklahoma City v. Evans, 50 
P.2d 234, 173 Okl. 586. 

Tenn.—Stapp v. Andrews, 113 S.W.2d 
749, 172 Tenn. 610. 

Utah.—Adamson v. Brockbank, 185 
P.2d 264, 112 Utah 52—Foreman v. 
Foreman, 176 P.2d 144, 111 Utah 
72—Wasatch Oil Refining Co. v. 
Wade, 63 P.2d 1070, 92 Utah 50— 
Headlund v. Daniels, 167 P. 1170, 
50 Utah 381—Utah Commercial & 
Savings Bank v. Fox, 140 P. 660, 
44 Utah 323. 

Wash.—Kelly v. Kittitas County, 
187 P.2d 297, 29 Wash.2d 383— 
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I Kinnear v. Graham, 233 P. 304, 133 
Wash. 132. 

4 C.J. p 105 note 55. 

Opinion of intermediate appellate 
court 

Ill.—Hadley v. Union Trust & Sav¬ 
ings Bank, 139 N.E. 24, 308 Ill. 
175. 

Incorporated in case-made 

(1) Opinion of trial court, as 
when properly incorporated in the 
case-made, may be considered in de¬ 
termining the correctness of conclu¬ 
sions on which judgment is based. 
Okl.—Miller v. Young, 172 P.2d 994, 
197 Okl. 503. 

(2) Where motion for new trial 
was sustained, and defendant ap¬ 
pealed by case-made into which 
judge's oral remarks were tran¬ 
scribed, supreme court could con¬ 
sider the oral observations or re¬ 
marks to explain judgment, but such 
remarks constituted no part of judg¬ 
ment roll and would not be con¬ 
sidered for purpose of varying or 
impeaching judgment. 

Okl.—Hays Trucking Co. v. Max¬ 
well, 261 P.2d 456. 

88. Cal.—Clemons v. City of Los 
Angeles, 222 P.2d 439, 36 C.2d 95. 

In re Bullock’s Estate, 284 P.2d 
960. 133 C.A.2d 542. 

Conn.—Rosenblatt v. Berman, 119 A. 
2d 118, 143 Conn. 31—Murphy v. 
Dantowitz, 114 A.2d 194, 142 Conn. 
320—Horton v. Vickers, 111 A.2d 
675, 142 Conn. 105—Goldblatt v. 
Ferrigno, 82 A2d 152, 138 Conn. 
39—Kriedel v. Krampitz, 79 A2d 
181, 137 Conn. 532—DiCostanzo v. 
Tripodi, 78 A.2d 890, 137 Conn. 
513—City of Norwalk v. Trombet- 
ta, 77 A.2d 77, 137 Conn. 318- 
Old Colony Gardens v. Cheney, 68 
A2d 132, 136 Conn. 18—State ex 
rel. Haverback v. Thomson, 57 A. 
2d 259, 134 Conn. 288—Rogers v. 
Kinnie, 54 A.2d 487, 134 Conn. 58— 
Clark v. Connecticut Co., 44 A.2d 
706, 132 Conn. 400—Federal Land 
Bank of Springfield v. Konieczko, 
44 A.2d 67, 132 Conn. 322—Ap¬ 
plication of Dodd, 43 A.2d 224, 132 
Conn. 237—Shea v. Stelcen, 26 A. 
2d 580, 129 Conn. 76—Bagre v. 
Daggett Chocolate Co., 13 A.2d 757, 
126 Conn. 659—Bridgeport Screw 
Co. v. City of Bridgeport, 7 A.2d 
649, 125 Conn. 593—Weiner v. 

Minor, 197 A. 691, 124 Conn. 92— 
Duggan v. Byrolly Transportation 
Co., 185 A. 85, 121 Conn. 372— 
Walowich v. Aksomitos, 181 A. 394, 
120 Conn. 695—Mutual Industrial 
Finance Corporation v. American 
Surety ,Co. of New York, 175 A. 
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amount to a judicial finding and it is without any 
judicial effect. 88 - 5 

On the other hand, there are some cases in which 


the opinion of the trial court seems to have been 
considered broadly to aid the appellate court in a 
proper determination of the case, 89 and it has been 
stated that a memorandum decision of the trial 


777, 119 Conn. 270—Sibley v. 

Krauskopf, 171 A, 4, 118 Conn. 
158—Burk v. Corrado, 165 A. 682, 
116 Conn. 511—Rose v. Campitello, 
159 A. 887, 114 Conn. 637—Carter 
v. Spring Perch Co., 155 A. 832, 
113 Conn. 636—Valluzzo v. Valluz- 
zo, 132 A. 406, 104 Conn. 152—Rog¬ 
ers v. Hendrick, 82 A. 586, 85 Conn. 
260—Rowell v. Stamford Street 
Ry. Co., 30 A. 131, 64 Conn. 376. 
Idaho.—Whittaker v. Kauer, 298 P. 
2d 745—Terry v. Terry, 213 P.2d 
906, 70 Idaho 161. 

Minn.—McMillen v. Meyer, 74 N.W. 
2d 393, 246 Minn. 132—Wecker- 
ling v. McNiven Land Co., 42 N.W. 
2d 701, 231 Minn. 167—Kugling v. 
Williamson, 42 N.W.2d 534, 231 
Minn. 135—Johnson v. Johnson, 27 
N.W.2d 289, 223 Minn. 420—Klei- 
don v. Glascock, 10 N.W.2d 394, 
215 Minn. 417—Ross v. Duluth, M. 
& I. R. R. Co., 290 N.W. 566, 207 
Minn. 157—Riebel v. Mueller, 225 
N.W. 924, 177 Minn. 602, 66 A.L.R. 

1—Standard Salt & Cement Co. v. 
Commercial Casualty Ins. Co., 213 
N.W. 643, 171 Minn. 39—Alton v. 
Chicago, M. & St. P. R. Co., 120 
N.W. 749, 107 Minn. 457. 

Mo.—McCune’s Estate v. Daniel, 76 
S.W.2d 403—Man they v. Kellerman 
Contracting Co., 277 S.W. 927, 311 
Mo. 147. 

Stark v. St. Louis Public Service 
Co., App., 211 S.W. 2d 500—Pon- 
yard v. Drexel, App., 205 S.W.2d 
267—Green v. First Nat. Bank of 
Kansas City, 169 S.W.2d 445, re¬ 
hearing denied 173 S.W.2d 763, 236 
Mo.App. 1257—Manning v. Dris¬ 
coll’s Estate, App., 164 S.W.2d 981, 
opinion quashed on other grounds 
State ex rel. Manning v. Hughes, 
174 S.W.2d 200, 351 Mo. 780—Weis 
v. Wanstrath, App., 149 S.W.2d 
442—Hayward v. Ham, App., 59 S. 
W.2d 725. 

Nev.—Nevada Rock & Sand Co. v. 

Grich, 93 P.2d 513, 59 Nev. 345. 
N.D.—Corpus Juris Secundum cited 
in Ferderer v. Northern Pacific Ry. 
Co., 26 N.W.2d 236, 245, 75 N.D. 
139. 

Utah.—Sprague v. Boyles Bros. 
Drilling Co., 294 P.2d 689, 4 Utah 
2d 344. 

Wash.—Group Health Co-op of 

Puget Sound 'v. King County Medi¬ 
cal Soc., 237 P.2d 737, 39 Wash.2d 
586—In re Sipes, 167 P.2d 139, 24 
Wash.2d 603. 

4 C.J. p 101 notes 30, 31. 

“The rule that a memorandum of 
the trial judge, not expressly made a 
part of a decision, cannot be con¬ 
sidered by this court no longer ob¬ 


tains; it has been departed from ma¬ 
terially in recent decisions. . 

A statement of the court’s reasons 
for its decision gives the appellate 
court the benefit of the point of view 
of the trial court, throws light on the 
decision, and helps to clear up 
doubts and uncertainties, if any 
there be. It also informs the parties 
and their counsel why the decision 
was rendered. This is an important 
consideration, for a defeated party 
ought to know the grounds upon 
which the court decided against 
him.” 

Minn.—Standard Salt & Cement Co. 
v. Commercial Casualty Ins. Co., 
213 N.W. 543, 171 Minn. 39. 
Amending judgment 

On appeal from an order amending 
a judgment, trial judge’s memoran¬ 
dum of opinion is significant in de¬ 
termining whether amendment in 
formal judgment was a correction of 
a judicial or a clerical error. 

Cal.—Martin v. Ray, 170 P.2d 75, 74 
C.A.2d 922. 

Where findings of the trial court 
are somewhat variant, it is permissi¬ 
ble for the appellate court to read 
them in the light of the memoran¬ 
dum of the trial court. 

Conn.—McDonald v. Hartford Trust 
Co., 132 A. 902, 104 Conn. 169. 
Statements made are not evidence 
N.D.—Bothum v. Bothum, 10 N.W.2d 
603, 72 N.D. 649. 

Memorandum opinion of trial court 
held merely advisory 
Mo.—Smith v. Pettis County, 136 S. 
W.2d 282, 345 Mo. 839—Smith v. 
Holdoway Const. Co., 129 S.W.2d 
894, 344 Mo. 862. 

To sustain findings 

Resort may be had to the memo¬ 
randum of trial court in order to 
sustain findings, but may not be 
used to overturn them. 

Minn.—McGovern v. Federal Land 
Bank of St. Paul, 296 N.W. 473, 
209 Minn. 403. 

88.5 Utah.—Adamson v. Brock- 
bank, 185 P.2d 264, 112 Utah 52- 
Foreman v. Foreman, 176 P.2d 144, 
111 Utah 72—Wasatch Oil Refining 
Co. v. Wade, 63 P.2d 1070, 92 Utah 
50. 

89. Cal.—Dahlin v. Moon, 296 P.2d 
344, 141 C.A.2d 1. 

Ill.—People v. Weightman, 246 Ill. 
App. 394. 

Tenn.—Third Nat Bank v. American 
Equitable Ins.. Co. of New York, 
178 S.W.2d 915, 27 Tenn.App. 249. 
“It is well settled that the opinion 
of the trial judge is no part of the 
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judgment roll, and that it can only 
be used to aid this court in the prop¬ 
er determination of the appeal. But 
as both sides refer to the opinion of 
the court, and use it as a key to as¬ 
sist in finding some theory upon 
which to reverse or to affirm the 
judgment, they not having anything 
to do with the formation of the 
pleading, the opinion is likewise here 
used to assist in determining the 
principle on which the damages were 
assessed.” 

Nev.—Hunter v. Sutton, 205 P. 785, 
787, 45 Nev 430. 

Evidence omitted from record 

(1) Where evidence was omitted 
from the printed record, appellate 
court in pursuance to court rule 
would rely for description of facts 
and testimony in support thereof on 
the review contained in the opinion 
of the court below. 

Pa.—Frace v. Mutual Life Ins. Co. of 
New York, 30 A.2d 380, 151 Pa. 
Super. 354. 

(2) Also in the absence of a tran¬ 
script, the appellant is bound by the 
narrative statement of testimony in 
the opinion of the trial court. 

Pa—Ferguson v. Bole, 77 A.2d 711, 
168 PaSuper. 305. 

Exceptional circumstances 

Resort to opinion to determine 
theory on which cases were dis¬ 
missed as only source open for in¬ 
formation on which to determine 
that question, it appearing from rec¬ 
ord that no issue either of law or 
fact had been made on plea in abate¬ 
ment, could be done only under ex¬ 
ceptional circumstances. 

N.M.—National Liberty Ins. Co. of 
America v. Silva, 92 P.2d 161, 43 
N.M. 283. 

Oral pronouncement of judgment 
considered for purpose of determin¬ 
ing correctness of conclusion an¬ 
nounced. 

Okl.—Brinkley v. Patton, 149 P.2d 
261, 194 OkL 244—Rogers v. Har¬ 
ris, 184 P. 459, 76 OkL 215. 
Statement not Inconsistent 
Where statement of trial judge in 
opinion filed in support of judgment 
was not inconsistent with anything 
said when original finding was made, 
on appeal superior court was bound 
to accept such statement as to the 
basis of trial judge’s finding. 

Pa.—City of Philadelphia to Use of 
Land Title Bank & Trust Co. v. 
Brenner, 10 A.2d 802, 138 Pa.Super. 
454. 

Where treated as part of judgment 
Mo.—Smith v. Pettis County, 136 & 
W.2d 282, 345 Mo. 839. 
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court, if included in the statement of facts, 89 - 5 or 
the opinion of the trial judge, which appears in the 
transcript, 89 * 10 will be considered by the appellate 
court on appeal. 

§ 1216. Grounds and Reasons for Ruling 

Grounds or reasons for the rulings of the trial court 
which do not appear in the record will usually not be 
considered by the appellate court. 

In determining whether the rulings of the court 
below are correct, an appellate court ordinarily will 
not consider grounds dehors the record, 90 or state¬ 
ments dehors the record, made by the court, as rea¬ 
sons for an order, 91 or claiming to show the theory 
on which the court acted. 91 - 5 On the other hand, 
it has been stated that the trial judge’s remarks in 
explanation of his action are material, but only as 
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showing the theory on which the case was de¬ 
cided, 91 - 10 or for the purpose of determining wheth¬ 
er he passed on the issues, and was satisfied or dis¬ 
satisfied with the verdict thereon. 91 * 15 It has been 
held, that although the reasons for an order are not 
reviewable because not entered of record, yet if 
they are preserved in the bill of exceptions they can 
be considered as throwing light on the view the trial 
court took of the case. 92 

The question whether an appellate court will con¬ 
sider the opinion of the lower court, as showing the 
basis of its decision, is discussed supra § 1215. 
Likewise, pertinent are § 700, dealing with the ne¬ 
cessity of a showing in the record of the grounds of 
decision, and § 1464, dealing with the scope of re¬ 
view as affected by the theory and grounds of the 
decision of the lower court 


89J> Wash.—Mu seek v. Equitable 
Sav. & Loan Ass f n ( 171 P.2d 856, 
25 Wash. 2d 546—Forbus v. Knight, 
163 P.2d 822, 24 Washed 297— 
Mullln v. King County, 140 P.2d 
789, 19 Wash.2d 1. 

89.10 Cal.—Stone v. Los Angeles 
County Flood Control Dist, 185 P. 
2d 396, 81 C.A2d 902. 

Kef erred to and identified 

Where memorandum opinion in 
transcript was specifically referred 
to and identified in order sustaining 
a demurrer, opinion might be con¬ 
sidered. 

Wash.—Lubich v. Pacific Highway 
Transport, 202 P.2d 270, 32 Wash. 
2d 457. 

Irregularity 

(1) Pact that appellant caused 
memorandum decision to be included 
in transcript instead of statement of 
facts is mere irregularity and it will 
be considered as before the appellate 
court 

Wash.—Johnson v. Pheasant Pick¬ 
ling Co., 24 P.2d 628, 174 W T ash. 
236. 

(2) Including the memorandum 
decision in the abstract, however, 
does not satisfy the rule. 

Cal.—Stone v. Los Angeles County 
Flood Control Dist., 185 P.2d 396, 
81 C.A2d 902. 

Wash.—Brooks v. Hutchinson, 5 P. 
2d 495, 165 Wash. 327. 

90. La.—Dal bey v. Continental Sup¬ 
ply Co., 98 So. 859, 155 La. 113. 

52 C.J. p 534 note 18 [b]. 

“This court is not & forum in 
which new points may be presented 


or the merits of the case discussed, 
but it is merely a court of review to 
determine whether the rulings of the 
court below, as presented in the rec¬ 
ord before us, were correct” 

La.—Dalbey v. Continental Supply 
Co., supra. 

Grounds not In abstract 

"While this court will go to the 
transcript of the record for reasons 
to affirm a judgment, it will never go 
back of the abstract for reasons to 
reverse one.” 

Ill.—Warner v. Armstrong, 214 Ill. 
App. 188, 194. 

Incapacitated judge 

Views of judge who heard the case 
hut became incapacitated before he 
could make his findings and decision 
may not be considered on review in 
determining whether findings made 
by another judge are sustained by 
the evidence. 

Minn.—Bicanic v. J. C. Campbell Co., 
19 N.W.2d 7, 220 Minn. 107, fol¬ 
lowed in Czupiy v. North Star 
Timber Co., 19 N.W.2d 11, 220 
Minn. 116, and 20 N.W.2d 885, 220 
Minn. 115, certiorari denied 66 S. 
Ct. 806, 327 U.S. 787, 90 L.Ed. 1014. 

91. Cal.—Shaha v. Frey, 277 P.2d 
428, 129 C.A.2d 509—Kalmus v. 
Kalmus, 230 P.2d 57, 103 C.A.2d 
405, certiorari denied 72 S.Ct. 292, 
342 U.S. 903, 96 L.Ed. 676—Cram¬ 
mer v. Besser Mfg. Co., 223 P.2d 
100, 100 CA2d 189—Williams v. 
Kinsey, 169 P.2d 487, 74 C.A2d 
583—Herman v. Glasscock, 155 P. 
2d 912, 68 C.A2d 98—Lord v. Katz, 
128 P.2d 907, 54 C.A2d 363. 


Ill.—Doropoulos v. Miller, 86 N.E.2d 
435, 337 Ill.App. 661. 

La.—Barnes v. Texas & New Orleans 

R. Co., App., 16 So.2d 600. 

Miss.—Gulf Coast Stevedoring Co. v. 

Gibbs, 86 So. 763, 124 Miss. 188. 
Mo.—In re Oberman's Estate, App., 
281 S.W.2d 549—Green v. First 
Nat. Bank of Kansas City, 173 S. 
W.2d 763, 236 Mo.App. 1257. 

Okl.—City of Tulsa v. Bliss, 149 P. 

2d 507, 194 Okl. 255. 

Tex.—Rutledge v. Valley Evening 
Monitor, Civ.App., 289 S.W.2d 
952—Weisz v. Horton, Civ.App., 
148 S.W.2d 219, error dismissed, 
judgment correct. 

Vt—Ricci v. Bove's Estate, 78 A 2d 
13, 116 Vt. 406. 

Wash.—Bond v. Ovens, 147 P.2d 514, 
20 Wash.2d 354. 

91.5 Mo.—Nelson v. Hammett, 189 

S. W.2d 238. 

Letters signed by trial judge ad¬ 
dressed to attorneys for parties, 
claiming to show theory on which 
court acted will not be considered. 
Mo.—Nelson v. Hammett, supra. 

91.10 Pa.—Ottman v. Albert Co., 192 
A. 897, 322 Pa, 49. 

91.15 Tenn.—State ex rel. Richard¬ 
son v. Kenner, 109 S.W.2d 95, 172 
Tenn. 34—Cumberland Telephone 
& Telegraph Co. v. Smithwick, 79 
S.W. 803, 112 Tenn. 463. 
Insufficiency of evidence 
Cal.—Ballard v. Pacific Greyhound 
Lines, 170 P.2d 465, 28 C.2d 357. 

92. Mo.—Hays v. Hogan, 200 S.W. 
286, 273 Mo. 1, L.R.A.1918C 715, 
Ann.Cas.l918E 1127. 
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